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PUBLISHEBS’ PBEFACE. 


The Publishers of the “ English and Empire Digest,” bearing in mind the importance 
of placing the “Annual Supplement” in the hands of their Subscribers at the 
earliest possible date, have reorganised the production of the Work with that object 
in view. 

Accordingly, Supplement No. 7, to which this note is a preface, will be received by 
Subscribers at the earliest date compatible with the inclusion of all cases reported up to 
January 1st, 1932. 

An improvement which it is thought will be appreciated by all subscribers is the 
addition of a Thumb-Index, which will greatly facilitate quick reference. 

In view of the many intricate problems of Rating and Taxation which, during the 
present financial crisis, are of paramount importance, the attention of Subscribers is 
particularly directed to the following features of the present Supplement : — 

DERATING. 

In the Title Rates and Rating, will be found a valuable collection of (jases 
relating to Derating, determined in the Superior Courts of England and Scotland. 


INCOME TAX AND SUR-TAX. 

Practitioners are reminded that all cases on the subject of Income Tax 
reported in the current official Tax Cases, many of which do not api)ear in any 
other series of reports, are included in this Supplement. 


Bell Yard, 

Temple Bar, 
London. 

January, 1982. 


BUTTERWORTH & CO. (PUBLISHERS), Ltd* 
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Cockb. A Rowe 

Coll 

Coll. Jurid. 

Colles 

Colt 

Com 


Com. Cas. 
Com. Dig. ^ 
Comb. ...• 
Con. A Jjaw. 


Cong. Dig. 

Const 

Cooke A Al. 

Cooke, Pr. Cas. ... 
Cooke, Pr. Reg. 

Coop. G. 

Coop. Pr. Cas. ... 
Coop, temp* Brough. 


Coop. temp. Cott. 


Cor 

Corb. A D. 

Correspondances Jud. 

Couper 

Cout. 

Cout. Dig. 

Oowp 

Cox A Atk. 

Cox, C. C. 

Cox, Eq. Cas. ... 
Cox, M. A H. 


Cr. A J. 

Or. A M. 

Cr. A Ph. 

Cr. App. Rep. ... 
Cr. M. A R. 


Craw. A D. 

Craw. A D. Abr. C. 
Cress. Insolv. Cas. 
Cripps* Church Cas. 
Cro. Car. 


Cro. Eliz. 

Cro. Jac. 

Cm. Dig, 

Cunn. 

Curt. 


Chitty's Practice Reports, King’s Bench, 2 vols., 1770 — 1822... 
Clark and Finnelly’s Reports, House of Lords, 12 vols., 1831 — 

1840 

Clark and Scully’s Drainage Cases 

Guyton’s Reports and Pleas of Assizes at Yorke, 1 voL, 1631 — 

1650 

Clifford and Rickards* Locus Standi Reports, 3 vols., 1878 — 1884 
Clifford and Stephens’ Locus Standi Reports, 2 vols., 1807 — 1872 

Cook’s Lower Canada Admiralty Court Cases 

Coke’s Entries ... ... ... ... 

Coke’s Institutes ... ... ... ... 

Colonial Law Journal 

Coke on Littleton (1 Inst.) ... 

Coke’s Reports, 13 parts, 1672 — 1616 

Nova Scotia Reports (Cochran) ... 

Cockburn and Rowe’s Election Cases, 1 vol., 1833 

Collyer’s Reports, Chancery, 2 vols., 1844 — 1846 

Collectanea Juridica, 2 vols. 

Colies’ Cases in Parliament, 1 vol., 1697 — 1713 

Coltman’s Registration Cases, 1 vol., 1879 — 1885 

Com 3 ms’ Reports, King’s Bench, Common Pleas, and Ex* 

chequer, fol., 2 vols., 1695 — 1740 ... 

Commercial Cases, 1895 — (current) 

Comyns’ Digest 

Comberbach’s Reports, King’s Bench, fol., 1 vol., 1685 — 1698 
Connor and Lawson’s Reports, Chancery (Ireland), 2 vols., 

1841—1843 

Congdon’s Digest ... 

Const’s edition of Bott’a Poor Laws, 3 vols., 1807 

Cooke and Alcock’s Reports, King’s Bench (Ireland), 1 vol., 

1833—1834 

Cooke’s Practice Reports, Common Pleas, 1 vol., 1706 — 1747 
Cooke’s Practical Register of the Common Pleas, 1 vol., 1702 — 
1742 


G. Cooper’s Reports, Chancery, 1 vol., 1792—1816 

C. P. Cooper’s Reports, Chancery Practice, 1 vol., 1837 — 1838 
C. P. Cooper’s Cases temp. Brougham, Chancery, 1 vol., 1833 — 


C. P. Cooper’s Cases temp. Cottenham, Chancery, 2 vols., 1846 — 

1848 (and miscellaneous earlier cases) 

Coryton’s Reports ... 

Corbett and Daniell’s Election Cases, 1 vol., 1819 

Correspondances Judiciaires 

Couper’s Justiciary Reports (Scotland), 6 vols., 1868 — 1885 ... 
Coutlees’ Unreported Cases 

Coutlees’ Digest ... ... 

Cowper’s Reports, King’s Bench, 2 vols., 1774 — 1778 ... 

Cox and Atkinson’s Registration Appeal Cases, 1 vol., 1843 — 1846 
E. W. Cox’s Criminal Law Cases, 1843 — (current) 

S. C. Cox’s Equity Cases, 2 vols., 1745 — 1797 ... 

Cox, Macrae, and IJei*tslet’s County Courts Cases and Appeals, 

1 vol., 1846—1852 

Crompton and Jervis’s Reports, Exchequer, 2 vols., 1830 — 1832 
Crompton and Meeson’s Reports, Exchequer, 2 vols., 1832 — 1834 
Craig and Phillips’ Reports, Chancery, 1 vol., 1840 — 1841 

Cohen’s Criminid Appeal Reports, 1008 — (current) 

Crompton, Meeson, and Roscoe’s Reports, Exchequer, 2 vols., 
1834—1835 


Crawford and Dix’s Circuit Cases (Ireland), 3 vols., 1838 — 1846 
Crawford and Dix’s Abridged Cases (Ireland), 1 vol., 1837 — 1838 

Cresswell’s Insolvency Cases, 1 vol., 1827 — 1820 

Cripps’ Church and Clergy Cases, 2 parts, 1847 — 1850 

Croke’s Reports temp. Charles I., King’s Bench and Common 

Pleas, 1 vol.. 1625—1641 

Croke’s Reports temp. Elizabeth, King’s Bench and Common 

Pleas, 1 vol., 1582—1003 

Croke’s Reports temp. James I., King’s Bench and Common 

Pleas, 1 vol., 1603—1625 

Cruise’s Digest of the Law of Beal Property, 7 vols 

Cunningham’s Reports, King’s Bench, fol., 1 vol., 1734 — 1735 
Curteis’ Ecclesiastical Reports, 3 vols., 1834 — 1844 


D. 


D. C. A. ... 
D. L. R. 


Duxbury’s Reports of the High Court of the South African 

Republic 

Dorion’s Queen’s Bench Reports ... 

Dominion Law Reports ... ... ... 


Ettg^ 

Eng. 

Gan 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

n 

Eng. 

Eng. 

Gan. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Bng. 

Eng. 

Eng. 

Eng. 

Ir. 

Gan. 

Eng. 

Ir 

Bng. 

Bng. 

Eng. 

Eng. 


Eng. 



Eng. 

Can. 

Scot 

Gan. 

Gan. 

Bng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Bng. 


8. Af. 
Can. 
Gan. 



Reports included in this Work and their Abbreviations. six 


Dal 

Dalr. 

Dan. 

Dan* A LI. 

Dav. A Mer. 

Dav* Ir« ••• 

Dav. Pat. Cas. ... 

Day 

Dea. & Sw. 

Deac. 

Deac. &> Oh. 
Dears. & B. 

Dears. C. C. 

Deas & And. 

De G 

De G. & 

De G. & 8m. ... 

De G. P. & J. ... 


De G. J. & Sm. 

De G. M. & G. ... 

Delane ... 

Den. 

Dick 

Dili. 

Doda 

Donnelly 
Doug. El. Cas. ... 
Doug. K. B. 

Dow 

Dow & Cl. 

Dow. & L. 

Dow. & By. K. B. 

Dow. & By. M. C. 
Dow. & By. N. P. 

Dow I 

Dowl. N. S. 

Dr. A Wal. 


Dr. & War. 

Dra 

Drew. 

Drew. & Sm. 
Drinkwater 
Drury temp. Nap, 

Drury temp. Sug. 

Dugd. Orig. 

Dunl. (Ct. of Sess.) 

Dunning 

Durie 

Dyer 


Dalisou'S BeTOrts, Gommcm Pleas, fol., 1 vol., 1546 — 1674 ... 

Dalrymple’s Deciidona, Court of Session (Scotland), fol., 1 vol., 

1698—1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 — 1823 ... 
Danson and Lloyd’s Mercantile Oases, 1 vol., 1828 — 1829 
Davison and Merivale’s Reports, Queen’s Bench, 1 vol., 1843 — 

1844 

Davys* (or Davis’ or Davy’s) Reports (Ireland), 1 vol., 1604 — 
1611 ... ... ... ... ... ... ... ... 


Davies’ Patent Cases, 1 vol., 1786 — 1816 

Day’s Election Cases, 1 vol., 1892 — 1893 

Deane and Swabey’s Ecclesiastical Reports, 1 vol., 1856 — 1857 

Deacon’s Reports, Bankruptcy, 4 vols., 1834 — 1840 

Deacon and Chitty’s Reports, Bankruptcy, 4 vols., 1832 — 1835 
Dearsly and Bell’s Crown Cases Reserved, 1 vol., 1866 — 1868 

Dearsly’s Crown Cases Reserved, 1 vol., 1852 — 1856 

Deas and Anderson’s Decisions (l^otland), 5 vols., 1829 — 1832 

De Gex’s ReTOrts, Bankruptcy, 2 vols., 1844 — 1848 

De Qex and Jones’s Reports, Chancery, 4 vols., 1867 — 1869 ... 
De Gex and Smale’s Reports, Chancery, 5 vols., 1846 — 1852 ... 
De Gex, Fisher and Jones’s Reports, (Chancery, 4 vols., 1859 — 

1862 

De Gex, Jones, and Smith’s Reports, Chancery, 4 vols., 1862 — 
1865 


De Gex, Macnaghten and Gordon’s Reports, Chancery, 8 vols., 
1861—1867 


Delane’s Decisions, Revision Courts, 1 vol., 1832 — 1835 
Denison’s Crown Cases Reserved, 2 vols., 1844 — 1862 

Dickens’ Reports, Chancery, 2 vols., 1659 — ^^1798 

Dirlcton’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1665—1677 

Dodson’s Reports, Admiralty, 2 vols., 1811 — 1822 
Donnelly’s Rej^rts, Chancery, 1 vol., 1830 — 1837 
Douglas’ Election Cases, 4 vote., 1774 — 1776 ... 

Douglas’ Reports, King’s Bench, 4 vote., 1778 — 1786 

Dow’s Reports, House of Lords, 6 vote., 1812 — 1818 ... 

Dow and Clark’s Reports, House of Lords, 2 vote., 1827 — 1832 
Dowling and Lowndes’ Practice Reports, 7 vote., 1843 — 1849 
Dowling and Ryland’s Reports, King’s Bench, 9 vote., 1822 
—1827 


Dowling and Ryland’s Magistrates’ Cases, 4 vote., 1822 — 1827 
Dowling and Ryland’s Reports, Nisi Prius, 1 part, 1822—1823 
Dowling’s Practice Reports, 9 vote., 1830 — 1841 
Dowling’s Practice Reports, New Series, 2 vc^., 1841 — 1843 
Drury and Walsh’s Reports, Chancery (Ireland), 2 vote., 1837 — 


Drury and Warren’s Reports, Chancery (Ireland), 4 vote., 1841 — 

1843 

Draper’s King’s Bench Reports ' 

Drewry’s Reports, Chancery, 4 vote., 1862 — 1869 

Drewry and Smale’s Reports, Chancery, 2 vote., 1869 — 1866... 
Drinkwater’s Reports, (Common Pleas, 1 vol., 1840 — 1841 
Drury’s Reports temp. Napier, Chancery (Ireland), 1 vol., 1858 — 


Drury’s Reports temp. Sugden, Chancery (Ireland), 1 vol., 1841 
—1844 ... ... ... ... ... 

Dugdale’s Origines Juridiciales 

Dunlop, Court of Session Cases (Scotland), 2nd Series, 24 vote., 
1833—1862 ... ... ... ... ... ... 


Dunnings Reports, King’s Bench, 1 vol., 1763 — 1754 
Durie’s Decisions, Court of Session (Scotland), fol., 1 vol., 1621 


Dyer’s Reports, King’s Bench, 8 vote., 1613 — 1681 


Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Ir. 


Ir. 

Gan. 

Eng 

Eng. 

Eng. 


Ir. 


Ir. 


Eng. 


Scot. 

Eng. 


Scot. 

Eng. 


E. A A. ... ... 

E. A B 

£. A B. ... ... 

B. B. A E. ... 

E. D. O. 

E. D. L. 

E* Li* R. •»• 

B. R. (or Eng. Rep.) 

^ R. 

g* A IT* ... 


Upper Canada Error and Appeal 

Elite and Blackburn’s Reports, Queen’s Bench, 8 vote., 1862 — 

1868 ^ r. 


Ellis and Ellis’s Reports, Queen’s Bench, 8 vote., 1868—1861 
Ellis, Blackburn, and Elite’s Reports, (Queen’s Bench, 1 vol., 

1868—1860 ... 

Reports of the Eastern Districts Ck>\xri (Cape) from 1880 
South African Law Reports, Eastern Districts Local Division 

Eastern Law Reporter 

English Reports 

Ontario Slsotkm Reports 

Eagle and Younge’s Gases, 4 vote., 1204—1825 


Gan. 


Eng. 

Eng. 


Eng. 
8. Af. 
S. Af. 
Can. 


Eng. 

Can. 



XX RSPORtS INCLUDED IN THIS WORK AND THEIR ABBREVIATIONS* 


East 

Baat, P. C. 
Bee. A Ad. 
Bden 
Edgar 
Edw. 

Elchies ... 

Emden’s B. O. 

Eng. Pr. Cas. 
Eq. Cas. Abr. 
Eq. Bep. 

Esp. 

Ex. D. ... 
Exch. ... 


Exch. 0. B. 


Eaafc’a Beporta, Eix^*8 Bench* 16 vcdi.* 1860 — 1812 ••• 

Eaafc’a Pleas of the Crown 

Spinks* Ecclesiastical and Admiralty Beports, 2Tijli.*1853 — 1865 

Eden’s Beports. Chancery, 2 vols., 1757 — 1760 

Edgar’s Decisions, Court of Session (Scotland), fol., 1724 — 1725 

Edwards’ Beports, Admiralty, 1 vol., 1808 — 1812 

Elchies’ Decisions, Ck>urt of S^on (Scotland), 2 toIb., 1733 

1754 ... ... ... ••• ••• ... ... ••• 

Emden’s Building (Contracts, Building Leases and Building 

Statutes 

Boscoe’s English Prize Cases, 2 vols., 1746 — 1858 

Abridgment of Cases* in Equity, foL, 2 vols., 1667 — 1744 

Equity Beports, 3 vols., 1863 — 1855 

Espinasse’s Beports, Nisi Prius, 6 vols., 1703 — 1810 

Law Beports, Exche^er Division, 5 vols., 1876 — 1880 
Exchequer Beports (Welsby, Hurlstone, and Cordon), 11 vols., 
1847'““1866 ... ... ... ... ... ... ... 

Exchequer Court Beports ... ... ... ... 


P. (a. of Sess.) 


P. 


P. &P. ... 
P. N. D. 
Pac. CJoU. 


Pale. 


Pale. & Pitz. 
Penton ... 

Perg 

Pitz. Nat. Brev. 
Pitz-G. ... 

PI. & K. 


Ponbl. 

Por. 

Porb 

Port. De Laud. 
Portes. Bep. 

Post. 

Pount 

Pox & S. Ir. 

Pox & S. Beg. ... 

Pras 

Preem. Oh. 

Preem. K. B. 


Eraser, Court of Session Cases (Scotland), 5th series, 8 vols., 
1808—1900 


Poord’s Beports of the Supreme Court of the Cape of Good 

Hope, 1879—1880 

Poster and Pinlason’s Beports, Nisi Prius, 4 vols., 1850 — 1867 
Pinnemore’s Notes and Digest of Natal Cases, 1863 — 1867 ... 

Faculty of Advocates, Collection of Decisiona, Court of Session 
(Scotland), 38 vols., 1752 — 1841 
Falconer’s Decisions, Court of Session (Scotland), 2 vols., fol., 
1744—1761 


Falconer and Fitzherbort’s Election Oases, 1 vol., 1835 — 1838 
Fenton, Important Judgments 

Ferguson’s Consistorial Decisions (Scotland), 1 vol., 1811 — 1817 
Pitzherbert’s Natura Brevium 

Pitz-Gibbons’ Beports, King’s Bench, fol., 1 vol., 1727 — 1731 
Flanagan and Kelly’s Beports, Bolls Court (Ireland), 1 vol., 

1840—1842 

Fonblanque’s Beports, Bankruptcy, 2 parts, 1849 — 1862 
Forrest’s Beports, Exchequer, 1 vol., 1800 — 1801 
Forbes’ Decisions, Court of Session (Scotland), fol., 1 vol., 1705 
—1713 


Portesque, De Laudibus Legum Angli® 

Fortescue’s Beports, fol., 1 vol., 1692 — 1736 

Poster’s Crown Cases, 1 vol., 1708 — 1760 

Pountainhairs Decisions, Coiu*t of Session (Scotland), fol., 

2 vols., 1678—1712 

M. C. Pox and T. B. G. Smith’s Beports, King’s Bench (Ireland ), 

2 vols., 1822— 1825 ... 

J. S. Fox and C. L. Smith’s Begistration Cases, 1 vol., 1886 — 
• 1896 


Fraser (Simon), Election Cases, 2 vols., 1793 

Freeman’s Beports, Chancery, 1 vol., 1660 — 1706 
Freeman’s Beports, King’s Bench and Common Pleas, 1 vol., 
1670—1704 


G. 


G. AH. 

G. I. Dig. 

G. W. D. 

G. W. L. 
Gal. A Dav. 
(^e 

Gaz. L. B. 

. Geld. Dig. 
Gib. Ood. 
Giff. ••• 
Gilb. 

Gilb. C, P. 
GUb. Ch. 

Oilm. A F* 


Gl. A J. 

Olanv 

Qlanv. BA. Cas. ... 
Qlascodi ••• 


Gregorowskl’s Beports of the High Court of the Orange Free 

State from 1883 

Nova Scotia Beports (Geldert A Bussell) 

General Index Digest 

South African Law Beports, Griqualand West Local Division 
South African Law Beports, Griqualand West Local Division 
Gale and Davison’s Beports, Queen’s Bench, 3 vols., 1841 — 1843 
Gale’s Beports, Exchequer, 2 vols., 1835 — 1836 

New Zealand Gazette Law Beports ... 

Geldert’s Dia^ 

Gibson’s Codex Juris Ecclesiastici Anglican! 

Giffard’s Beporta, Chancery, 5 vols., 1857 — 1865 

Gilbert’s Ca^ in Law and Equity, 1 vol., 1718 — 1714 
Gilbert’s History and Practice of the CouH of Common Pleas 
Gilbert’s Beports, Chancery and Exchequer, fed., I vol., 1706 — 
1726 ... ... ... »•* ... ••• ... ... 


Gilmour and Falconer’s Decisions, Court of Session (Scotland), 
2 parts. Part 1. (Gilmour) 1661 — 1066, Pact II. (Falooner) 
1681—1686 


Glyn and Jameson’s Beports, Bankruptcy, 2 vols., 1810 — 1828 
Gianville, De Legibus et Consuetudinibus Begnl Anglhs 

Gianville^s Election Cases, 1 voK, 1623—1624 

Glascock’s Beports (Ireland}, 1 vol., 1831 — 1832 



Rug. 
. Scot. 


Eng. 

Bing. 

Bing. 

Bing, 

Eng. 


Bing. 

Can. 


Scot. 
S. At 



Scot. 

Soot. 

Eng. 

N^ 


Soot. 

Eng. 

Eng. 


It. 

Eng. 

Eng. 


Scot. 

Eng. 

Eng. 

Eng. 


Soot. 


Ir. 


Eng. 

Eng. 

Eng. 

Eng. 


8. At 
Can. 
Can. 
S. Al. 
S. Af. 



Can. 


Eng. 

B^ 



Bing. 


Scot. 
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XX] 


Qoiffib* ••• ••• 

Qcfw 

Gf. 

' Patent Cases . 

Gwm. 

EL ••• 

£[• & O* ••• 

H. & N 

H. & Tw. 

H, A; W. 

H B. R. (preceded by 
date) 

H* 0« ••• •««. 

B* £!• 0* ••• ••• 

H. L. Cas. . ... 

Hag. Adm. 

Hag. Con. 

Hag. £cc. 

Haues 

Hale, C. L. 

Hale, P. C. 

Han. 

Har. A Ruth. ... 

Har. A W. 

Idarc. ... ... 

Hard 

Hare 

Hawk. P. 0. ... 

Hay 

Hay A Marr. 

Hayes 
Hayes A Jo. 


Hem. A M. 
Het. 

Hob. 

Hodg. ... 
Hog. 

Holt, Adm. 
Holt, £q. 
Holt, K. B. 
Holt, N. P. 
Home, Ct. of 


Hong Kong L. R. 
Hop. A (Dolt. 

Hop. A Ph. 

Horn A H. 

Hov. Supp« 

How. C 

How. C. S. 

How. B. B. 

How. P. L. 

Hud. A B. 

Hudson's B. C. ... 

Hume 

Hut 

Hy. B1 

Hyde 

I . C.Ii. R. 
j. Oh. ... 

'il.'Bq.'BM ... 


Godbolt's Reports, King's Bench, Common Pleas, and Exche- 
quer, 1 vol., 1674 — 1687 

Gouldsborough's Reports, Queen’s Bench and Eling's Bench, 1 

Tol., 1686—1601 

Gow's Reports, Nisi Prius, 1 vol., 1818 — 1820 

tipper Canada Chancery (Grant) 

Griffin’s Patent Cases, 1884—1887 ... 

Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 


Bail 

vol., 


j's Reports of the High Court of the South African 

Republic, 1803 

Hurl^ne and Coltman’s Reports, Exchequer,4 vols., 1862 — 1866 
Hurlstone and Norman's Reports, Exchequer, 7 vols., 1856 — 1862 
Hall and Twells* Reports, (Chancery, 2 vols., 1848—1860 
Hurlstone and Wali^ey's Reports, Exchequer, 1 vol., 1840 — 

1841 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915—1917 (c.flr., [1916] H. B. R.) 

Reports of the High Court of Griqualand West 

Hodgin^i Election Reports 

Clark’s Reports, House of Lords, 11 voJs., 1847 — 1866 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 

Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 

Hafigard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 

Hale’s Common Law ... ... 

Hale’s Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Repons, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Rei>ort8, King’s Bench and 

Court, 2 vols., 1835 — 1830 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 

1681—1691 

Hardres’ Reports, Exchequer, fol., 1 vol^ 1666—1669... 

Hare’s Reports, (Chancery, 11 vols., 1841 — 1863 

Hawkins’s Pleas of the C^wn, 2 vols. ... 

Hay’s Reports 

Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 ... 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Repo^, Exchequer (Ireland), 1 vol., 1832 — 

1834 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1013 — 1626 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 
Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1810 — 1834 ... 
W. Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 1807 
W. Holt’s Equity Reports, 2 vols., 1845... 

Sir John Holt’s Reports, King’s Bench, fol., I vol., 1688 — 1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1816 — 1817 

Home’s Decisions, Court of Session (Scotland), fol., 1 vol., 1735 

—1744 

Hong Kong Reports ... 

Hopwood and uoltman’s Registration Cases, 2 vols., 1868 — 1878 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1803 — 1867 
Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 — 1839 
Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1763—1817 

Howard’s Chancery Practice ... 

Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland 

Howard’s Eauity Exchequer 

Howard on tne Popery Laws ... ... 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827—1831 

Hudson on Building CTontracts, 2 vols. ... 

'Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 1822 
Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 ... 

Henry Blackstone’s Reports, Common Pleas, 2 vote., 1788 — 1796 
Hyde’s Reports 

Irish Common Law Reports, 17 vote., 1849 — 1866 

Irish ChanoeiT Reports, 17 vote., 1850 — 1867 

Irish Equity Reports, 18 vols., 1888 — 1851 


Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng, 


S. Af. 
Eng. 
Eng. 
Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot- 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Soot. 

Eng. 

Eng. 

Eng. 

1^. 

Eng. 

lr« 

£r. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot 
Hong Kong 
Eng. 
Eng. 
Eng. 

Eng. 

Ir, 

Ir. 

Ir. 

It. 

Ir. 

Eng. 

Scot. 

Eng. 

Eng. 

Im. 

Ir. 

l r. 

l s. 
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Reports included in this Work and their Abbreviations, 


I* L* lit ••• ••• ••• 

I. L. B. (VoL) AU. 

I. L. R. (Vol.) Bom. ... 
I. L. R. (Vol.) Calc. ... 
' I. L. R. (Vol.) Lah. ... 
I. L. R. (Vol.) Mad. ... 
I. L. R. (Vol.) Pat. 

I. L. R. (Vol.) Ban. 

I. L. T 

I. L. T. Jo 

I. R. (preceded by date) 
I. R. (Vol.) C. L. 

I. R. Eq. 

1. R.f R. & L. ... ... 


Ind. Awards 
Ind. Jur. N. S. ... 
Ind. Jut. O. S. ... 
Ir. Cir. Rep. 

Ir. Jur. ... 

Ir. L. Rec. 1st ser. 
Ir. L. Rec. N. S. 
Irv. 


Irish Law Reports, 13 vols., 1838—1851 

Indian Law Reports, Allahabad 

Indian Law Reports, Bombay 

Indian Law Reports, Calcutta ... 

Indian Law Reports, Lahore 

Indian Law Reports, Madras ... 

Indian Law Reports, Patna 
Indian Law Reports, Rangoon 

Irish Law Times, 1867 — (current) ... ... ... i.. 

Irish Law Times Journal, 1867, — (current) 

Irish Reports, since 1893 (e.flr., [1894] 1 I. R.) ... 

Irish Reports, Common Law, 11 vols., 1866 — 1877 
Irish Reports, Equity, 11 vols., 1866 — 1877 
Irish Reports, Registry Appe^ in the Court of Exchequer 
Chamber and Appeals in the Court for Land Cases Reserved, 

1 vol., 1868—1876 

Industrial Awards Recommendations 
Indian Jurist, Now Series ... 

Indian Jurist, Old Series ... 

Bepoits of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866... ... ... ... ... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831 .i. 

Law Recorder Ireland), New Series, 6 vols., 1833 — 1838 
Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 ... 


J. Bridg. 


J. D. R. ... 


J. P 

J. P. Jo. 

J. R 

J. R. N. S. 

J. Shaw, Just. ... 
J.ic. 

Jac. & W. 

James 
Jebb & B. 

Jebb & S. 


Jebb, C. C. 

Jebb, Cr. & Pr, Cas. 
Jenk. 

Jo. & Cor. 


Jo. & Lat. 

Jo. Ex. Ir. 
John. 

John. A H. 
Jur. 

Jur. N. S. 


Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 

—1621 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
Division ... 


Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) ... 

Jurist Reports 
J urist Reports, New Series 

J. Shaw’s Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... 

Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 

Jacob a^d Walker’s Reports, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Reports (James) 

Jebb and Bourke’a Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vols., 
1838—1841 


Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... 

Jebb’s Clown and Presentment Cases ... 

Jenkins’ Reports, 1 vol., 1220 — 1623 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 
*~~’1839 ... ... ... ... ... ... ... ... 


Jones and La Touche’s Reports, Chancery (Ireland), 3 vols., 
1844—1846 


T. Jones’ Reports, Exchequer (Ireland), 2 vols., 1834 — 1838 ... 

Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 

Johnson and Hemming’s Reports, Chancery, 2 vols., 1850 — 1862 

Jurist Reports, 18 vofi., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1867 


K. 


K. A G 

K. A J 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Deo. 

Karnes, Sel. Dec 

Kay 

Keb 

Keen 

KeU 

Kel 

Kel. W 

Keny. 

Keny. C?h. 

Kerr 


Kotze’s Reports of the High (Jouit of the Transvaal Province 

1877—1881 

Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 
Kay and Johnson’s Reports, Chancery, 4 vols., 1854 — 1858 ... 
Law Reports, King’s Bench Division, since 1800 (e.g., [1901] 2 

K. B.) 

Karnes, Dictionary of Decisions, Court of Session (Scotland), 

fol., 2 vols., 1540—1741 

Karnes, Remarkable Decisions, Court oi Session (Scotland)! 
2 vols., 1716—1752 

Karnes, l^lect Decisions, Court of Session (Scotland), 1 vol., 
1752—1768 


Kay’s Reports, Chancery, 1 vol., 1853 — 1854 

Keble’s ReporU, fol., 3 vols., 1661 — 1677 

Keen’s Reports, Rolls Court, 2 vols., 1836 — 1838 

Keilwey’s Reports, King’s Bench, fol., 1 voL, 1327 — 1578 
Sir John Kelyn^s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 
W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731 — 1734 

Kenyon’s Notes of Cases, King’s Bench, 2 vols., 1753 — 1759 ... 
Obaneery Cases in VoL II. of Kenyon’s Notes of Caaes,1753 — 1754 
New Brunswick Reports (B[err) 


In 

Ind. 

Ind. 

Ind. 

Ind. 

Ind. 

Ind.- 

Ind. 

Ir. 

Ir. 

It. 

In 

Ir. 


Ir. 

N.Z. 

Ind. 

Ind. 

It. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 


S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ip. 

Ir. 

Ir. 

Ir. 

Eng. 

Ir. 

In 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 

Soot. 

Scot. 

Soot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can* 



Reports ikcltoed m this Work and their Abbreviations. 


KKUl 


Kilkerran Kilkerran's Decisions, Court of Session (Scotland), fol., 1 vol,, 

1738—1752 Scot. 

Kn. & Omb. ... ... Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 ... Eng. 

Knapp Knapp’s Reports, Privy Council, 3 vote., 1829 — 1836 Eng. 

Knox ... ... ... Knoxte Reports ... ... ... ... ... ... ... Aus. 

Konst. & W. Rat. App. Konstam and Ward’s Reports of RAting Appeals, 1 vol., 1909 — 

1912 Eng. 

Konst. Rat. App. ... Konstam’s Reports of Rating Appeals, 2 vote., 1904 — 1908 ... Eng. 

L. A G. temp. Plunk. ... Lloyd and Goold’s Reports femp. Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 In 

L. A G. temp. Sugd. ... Lloyd and Goold’s Reports temp. Sugden, Chancery (Ireland), 

1 vol., 1835 Ir. 

L. A Welsh Lloyd and Weteby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 Bng. 

L. C. A M. Gaz. ... Local Courts and Municipal Gazette ... ... Can. 

, L. C. J Lower Canada Jurist Can. 

L. C. h. J. ... ... Lower Canada Law Journal ... ... ... ... ... Can. 

L. C. R. Lower Canada Reports ... ... ... ... ... ... Can. 

L. G. R. ... Local Government Reports, 1902— (current) Bng. 

L. J. Adm, ... Law Journal, Admiralty, 1865 — 1876 Bng. 

L. J. Bey. ... Law Journal, Bankruptcy, 1832 — 1880 Bng. 

L. J. C. C. ... Law Journal (Coxmty Courts Reporter), 1912 — (current) ... Bng. 

L. J. C. P. ... Law Journal, Common Pleas, 1831 — 1876 ... ... . Bng. 

L. J. Ch. ... Law Journal, Chancery, 1831 — (current) Bng. 

L. J. Eccl. ... Law Journal, Ecclesiastical Cases, 1866 — 1876 Eng. 

L. J. Ex. ... Law Journal, Exchequer, 1831 — 1876 Bng. 

L. J. Ex. Eq. ... Law Journal, Exchequer in Equity, 1835—1841 Eng. 

L. J. K. B. or Q. B. Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) Bng. 

L. J. M. C. ... Law Journal, Magistrates’ Cases, 1831 — 1896 ... ... ... Bng. 

L. J. N. C. ... Law Journal, Notes of Cases, 1866 — 1892 (from 1893, see Law 

Journal) Bng. 

L. J. O. S. Law Journal, Old Series, 10 vote., 1822 — 1831 Eng. 

L. J. P Law Journal, Probate, Divorce and Admiralty, 1876 — (current) Bng. 

L. J. P. AM. ... ... Law Journal, Probate and Matrimonial Cases, 1858—1859, 

1866—1875 Bng. 

L. J. P. C. Law Journal, Privy Council, 1866 — (current) Bng. 

L. J. P. M, A A. ... Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1865 Bng. 

L. Jo Law Journal Newspaper, 1866 — (current) Bng. 

L. L. R. ... ... ... Leader Law Reports ... ... ... ... ... ... 8. Al. 

L. M. A P. ... ... Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 

Practice, 2 vote., 1860 — 1851 Bng. 

L. N. ... ... ... Legal News ... ... ... ... ... ... ... Can. 

L. R. A. A E. ... ... Law Reports, Admiralty and Ecclesiastical Cases, 4 vote., 1865 

—1876 Eng. 

L. R. C. C. R Law Reports, Crown Cases Reserved, 2 vote., 1865 — 1876 ... Bng. 

L. R. C. P. ... ... Law Reports, Common Pleas, 10 vote., 1865— 1875 ... ... Bng. 

L. R. Eq. ... ... Ijaw Reports, Equity Cases, 20 vote., 1866 — 1875 ... ... Eng. 

L. R. Exch. ... ... Ijaw Reports, Exchequer, 10 vote., 1866 — 1875... ... ... Bng. 

L. R, H. L. ... ... Law Reports, English and Irish Appeals and Peerage Claims, 

House of Lords, 7 vote., 18G6 — 1876 ... ... ... Bng. 

L. R. Ind. App. ... Law Reports, Indian Appeals, Privy Council, 1873 — (current) Eng. 

L. R. Ind. App. Supp. Law Reports, India Appeals Privy Council, Supplementaiy 

Vol. Volume, 1872 — 1873 Bng. 

L. R. Ir. Law Reports (Ireland), Chancery and Common Jjaw, 32 vote., 

1877—1893 Ir. 

L. R. P. A D Law Reports, Probate and Divorce, 3 vote., 1866 — 1875 ... Bng. 

L. R. P. C Law Reports, Privy Council, 6 vote., 1865 — 1876 Eng. 

L. R. Q. B Law Reports, Queen’s Bench, 10 vote., 1866—1875 Eng. 

L. R. Q. B Quebec Reports, Queen’s Bench Can. 

L. R. Sc. A Div. ... I^w Reports, l^otch and Divorce Appeals, House of Lords 

2 vote., 1866 — 1876 Bng. 

L. T. Law Times Reports, 1859 — (current) Bng. 

L. T. Jo. Law Times Newspaper, 1843— (current) Eng. 

L. T. O. S. Law Times Rei>orts, Old Series, 34 vote., 1843 — 1860 Eng. 

L. Th. .. ... ... La Themis ... ... ... ... ... ... Can. 

Lane Lane’s Reports, Exchequer, fol., 1 vol., 1606 — 1611 Eng. 

Lat Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 ... Eng. 

Laws. Reg. Cas. ... Lawson’s Registration Cases, 1895— (current) Eng. 

Ld. Raym Lord Raymond’s Reports* King’s Bench and Common Pleas, 

3 vote., 1694 — 1732 Eng, 

Le. A Ca. Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1865 ... Eng. 

Leach Leach’s Crown Cases, 2 vote., 1730 — 1814 Eng. 

Lee Sir G. Lee’s Ecclesiat^ical Judgments, 2 vote., 1762 — 1768 ... Bng. 

Xise temp. Hard. ... T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol., 1733— 

1738 Bng. 
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L^. Rep. 
Legge ... 
Leon. 


Lev. 


Lew. C. 0. 

Lev 

Lib. Ass. 

Lilly 

Litt 

Lloyd, L. R. 
Lloyd, Pr. Oas. . . 

Lofft 

Long. & T. 

Lords Journals ... 
Lud. E. C. 
Lumley, P. L. 0. 
Lush. 

Lut. 

Lut, Reg. Cas. ... 
Lynd 


Legal Reporter 
Legge’a Beporta 
Leonard's Reports, King's 
quer, fol., 4 parts, 1552 — ^1615 
Levinz’s Reports, King’s Bench and Common* Fleas, fol., 8 vols., 
1660~-~1696 ... ... ... ... ... •*. ... 


Common. Pleas and Exohe- 


Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822— 1838 
Ley*s Reports, King’s Bench, fol., 1 vol., 1608 — ^^1629 
Liber Assisarum, Year Books, 1—^1 Edw. III.... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. 
Littleton’s Reports, Common Pleas, fbl., 1 voL, 1627 — 1631 
Lloyd’s List Law Reports, 1919 — (ciurent) 

Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1924 

Lofft’a Reports, King’s Bench, fol., 1 vol., 1772 — 1774 
LongOeld and Townsend’s Reports, Exchequer (Ireland), 1 rol., 

1841—1842 

.Toumals of the House of Lords ... 

Luder’s Election Cases, 8 vols., 1784 — 1787 

Lumley’s Poor Law Cases, 2 vols., 1834 — 1842 

Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 

Sir E. Lutwyche^a Entries and Reports, Common Pleas, 2 vols., 
1682—1704 


A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Provinci^e, fol., 1 vol. 


M. 


M. & S 

M. & W. 

M.(\C. ... 

M. C. R. 

M. H. C. R 

M. L. R. (Vol.) K. B. or 

Q. B 

M. L. R. (Vol.) S. C. ... 

M. M. Cas 

M. P. R 

Mao. 

Mac. & O. 


Mao. dD H. 

M‘Cle 

M‘Cle. & Yo 

Macfarlane 

Macl. &. Rob. 

Maeph. (Ct. of Sess.) ... 

Macq. 

Macr. 

Mad 

Madd 

Madd. & G. 

Madox 

Madox, Exch 

Mag 


Man. & G. 

Man. & Ry. K. B. 

Man. & Ry. M. C. 

Man. L. J. 

Man. L. R. 

Man. R. temp. Wood ... 

Mans 

Mar. L. C 

March 


Mair. 

Marah. ... 
Marsh. ... 
Hayn. 


Meg. 


Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828 — 1850 ... 

Maule and Selwvn’s Reports, King’s Bench, 6 vols., 1813 — 1817 
Meeson and Welsby’s Bi^rts, Exchequer, 16 vols., 1836 — 1847 
Mining Commissioner’s Cases 

Monti^ Condensed Reports 

Madras High Court Reports 


Montreal Law Reports, King’s Bench or Queen’s Bench 

Montreal Law Reports, Superior Court 

Martin’s Reports of Mining Cases 

Maritime Provinces Reports 
Macassey’s New Zealand R^orts 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 
1852 ... ... ... ... ... ... ... ... 


Macrae and Hertslet’s Insolvency Cases, 1 vol., 1847 — 1852 ... 

M’Cleland’s Reports, Exchequer, 1 vol., 1824 

M*Clelandand Yoimge’s Reports, Exchequer, 1 vol., 1824 — 1825 
Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 
1838—1839 


Maclean and Robinson’s Scotch Appeals (House of Lords), 1 
vol., 1830 


Maepherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862—1873 


Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 

Macrory’s Patent Cases, 2 parts, 1847 — 1856 

Madras High Court Hearts 

Maddock’s Reports, Chancery, 6 vols., 1815 — 1822 

Maddock and Geldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) 

Mc^ox’s Formulare Anglicanum 

Madox’s History and ^tiquities of the Exchequer, 2 vols. ... 
Magistrate and Municipal and Parochial Lawyer, London, 

5 vols., 1848—1852 

Manning and Granger’s Reports, Common Pleas, 7 vols., 
1840—1845 


Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 
1830 


Manning and Ryland’s Magistrates’ Cases, 8 vols., 1827 — 1830 
Manitoba Law Journal 


Manitoba Law Reports 

Manitoba Reports temp. Wood 

Manson’s Bankruptcy and Company Cases, 21 vols., 1893 — 1914 
Maritime Law Reports (Oockford), 8 vols., I860 — 1871 
March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1639-1642 ... 


Hay A; Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 ... 
Mawall’s Reports, Conunon Pleas, 2 vols., 1813 — 1816 

Marshall’s Reports 

Maimard’s Reports, Exchequer Memoranda of Edw. I. and 
Year Books of Edw. II., Year Books, Part I., 1273—1326 ... 


Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 ... 


It. 


Aoa, 



Eng. 

Eng, 

Eng. 

Eng. 


Ir. 

, Sl- 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Can. 
Ind. 

Can. 

Can. 

Can. 

Can. 

N.Z. 


Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Scot. 


Scot. 

Soot. 



Eng. 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Can. 

Can. 

Eng. 

Eng. 



Eng. 
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XXV 


Ifeou ••• Hensie’s Reports of the Supreme Ck>urt of the Gape of Good 

Hope, 1828—1860 S- Af. 

Mat* Merivale’s Reports, Chancery, 8 vote., 1816 — 1817 Bag. 

Mthr* Milward’s Bcclesia^cal Reports (Ir^uid), 1 voL, 1819 — 1848 Ir. 

Mod. Rep. Modem Reports, 12 vote., 1669 — 1756 Eng. 

Bf<d« Molloy*8 Report’s, Chancery (Ireland), 3 vote., 1808 — 1831 ... Ir. 

Mont. Montagu’s Sports, Bankruptcy, 1 voL, 1829 — 1832 Eng. 

M<mt. d; A. Montagu and Ayrton’s Reports, Bankruptcy, 8 vote., 1832 — 1838 Eng. 

Mont* A B Montagu and Bligh’s Reports, Bankruptcy, 1 voL, 1832 — 1833 Eng. 

Mont. A Ch Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 Eng. 

Mont. A; M. ... ... MontaguandMacarthur’8Kopoiis,Bankrupt^,l vol., 1826— 1830 Eng. 

Mont. D. A De G. ... Montagu, Deacon, and De Gcol’s Reports, Bankruptcy, 3 vote., 

' * 1840—1844 Eng. 

Moo. & P. Moore and Payne’s Reports, Ctemmon Pleas, 6 vote., 1827 — 1831 Eng. 

Moo. A S* ... ... Moore and Scott’s Reports, Common Pleas, 4 vote., 1831 — 1834 Eng. 

Moo. Ind. App. . . . Moore’s Indian Appeal Cases, Privy Council, 14 vote., 1836 — 1872 Eng. 

Moo. P. C. C Moore’s Privy Council Cases, 16 vote., 1836 — 1863 Eng. 

Moo. P. C. C. N. S. ... Moore’s Privy Council Cases, New Series, 9 vote., 1862 — 1873 Eng. 

Mood. A M. ... ... Moody and Malkin’s Reporte, Nisi Prius, 1 vol., 1826—1830 ... Eng. 

Mood. A R. ... ... Moody and Robinson’s Reports, Nisi Prius, 2 vote., 1830 — 1844 Eng. 

Mood. C. C Moody’s Crown Cases Reserved, 2 vote., 1824 — 1844 Eng. 

Moore, C. P. ... ... J. B. Moore’s Reports, Common Pleas, 12 vote., 1817 — 1827 ... Eng. 

Moore, K. B. .. ... Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1486 — 1620 Eng. 

Mor. Diet. .. ... Morison’s Dictionary of Decisions, Court of Session (Scotland), 

43 vote., 1632—1808 Scot. 

Morr. *• Morrell’s Reports, Bankruptcy, 10 vote., 1884 — 1896 Eng. 

Mos. .. ... ... Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... ... Eng. 

Mun. Rep. Municipal Reports Can. 

Murd. Epit. ... ... Murdoch’s Epitome ... ... ... ... .«. ... Can. 

Murp. AH. ... ... Murphy and Hurtetone’s Reports, Exchequer, 1 vol., 1837 ... Eng. 

Murr. ... ... ... Murray’s Reports, Jury Court (Scotland), 6 vote., 1816 — 1830 Scot. 

My. A Cr. ... ... Mylne and Craig’s Reports, Chancery, 5 vote., 1835 — 1841 ... Eng. 

My. A K. Mylne and Keen’s Reports, Chancery, 3 vote., 1832 — 1835 ... Eng. 


N. A. 0. Native Appeal Cases S. Af. 

N. A S. ... ... ... Nichols and Stop’s Reports (Tasmania) ... ... ... ... Tasmania 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... ... ... ... ... Can. 

N. B. Bq. Rep New Brunswick Equity Reports Can. 

N. B. R. New Brunswick Reports ... Can. 

N. B. R. (All.) New Brunswick Reports (Allen) Can. 

N. B. R. (Ber.) New Brunswick Reports (Berton) Can. 

N* B. R. (Carl.) ... New Brunswick Reports (Carleton) Can. 

N. B. R. (Chip.) ... New Brunswick Reports (Chipman) Can. 

N. B. R. (Han.) ... New Brunswick Reports (Hannay) ... ... ... ... Can. 

N. B. R. (Kerr) ... New Brunswick Reports (Kerr) Can. 

N. B. R. (P. A B.) ... New Brunswick Reports (Pugsley and Burbidge) Can. 

N. B. R. (P. A T.) ... New' Brunswick Reports (Pugsley and Trueman) Can. 

N. B. R. (Pug.) ... New Brunswick Reports (Pugsley) Can. 

N* B. R. (Tru.) ... New Brunswick Reports (Trueman) Can* 

N. I. (preceded by date) Northern Ireland Law Reports, 1926— (current )(e.g., [1925] N. I.) Ir. 

N* L. R. Natal Law Reports S. Af. 

N. P. D ... South African Law Reports, Natal Provincial Division ... S. Af. 

N. S. R Nova Scotia Reports Can. 

N* S. R. (Coch*) ... Nova Scotia Reports (Cochran) Can. 

N. S. R. (G. & O.) ... Nova Scotia Reports ((3eldert and Oxley) Can. 

N* S. R. (G. A R.) ... Nova Scotia Reports (Geldert and Russell) Can. 

N. 8. R. (James) ... Nova Scotia Reports (James) Can. 

N* S* R. (Old.) Nova Scoti^^ Reports (Oldrights) Can. 

N* S. R* (R. A C.) ... Nova Scotia Reports (Russell and Chesley) ... ... ... Can. 

N* 8* R. (R. A O.) ... Nova Scotia Reports (Russell and Geldert) Can. 

N. S. R. (Thom.) ... Nova Scotia Reports (Thomson) ... Can. 

N* 8* W« Adm* or Ad. ... New South Woles Hearts, Admiralty Aus. 

N« S. W« B New South Wales Reports, Bankruptcy Aus. 

N* 8. W. Bkpty* Cas. ... New South Wales Bankruptcy Cases Aus. 

N. 8. W. Eq. New South Wales Reports, Equity Aus. 

N* 8* W. Ind. Arbba* Cas. New South Wales Industrial Arbitration Cases Aus. 

N. 8. W. L. B. New South Wales Law Reports Aus. 

N* 8. W. Land App. Cts* New South Wales Land Appeal Courts Aus. 

N. 8. W. 8. 0. R. (Bq.) New South Wales Supreme Court Reports (Equity) Aus. 

N* 8. W. 8. C. R. (L.) ... New South Wales Supreme Court Reports (Law) Aus. 

N* 8. W- 8. C. R. N. 8. New South Wales Supreme Court Reports, New Series ... Aus. 

N. 8. W* W* N. ... New South Wales Weekly Notes Aus. 

M* W North-Westem Provinces Hig^ Court Reports .. Ind. 

N* W. T* R. North-West Territories Reports Can. 

K* Z. Jur* New Zealand Jurist ••• N.Z. 

K. Z» Jur* Mining Law New Zealand Jurist Mining Law N.Z. 
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N. Z. Jur. N. S New Zealand Jurist, New Series N.Z. 

N. Z. L. R New Zealand Law Reports, 1888 — (current) N.Z. 

N. Z. L. R. 0. A. ... New Zealand Law Reports, Court of Appeal, 6 vols., 1883 — 1887 N.Z. 

Nels Nelson’s Reports, Chancery, 1 vol., 1626 — 1693 Eng. 

Nev. A M. K. B. ... Nevile and Manning’s Rcporto, King’s Bench, 6 vols., 1832—1836 Eng. 

Nev. A M. M. G. ... Nevile and Manning’s Magistrates’^ Cases, 3 vols., 1832 — 1836 Eng. 

Nev. A P. K. B. ... Nevile and Perry’s Reports, King’s Bench, 3 vols., 1836 — 1838 Eng. 

Nev. & P. M. C. ... Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 1837 ... Eng. 

New Mag. Cas. ... New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 

1844—1860 Eng. 

New Pract. Cas. ... New Practice Cases (Bittleston and others), 8 vols., 1844 — 1848 Eng. 

New Rep. ... ... New Reports, 6 vols., 1862 — 1866 . Eng. 

New Seas. Cas. ... ... New Sessions Magistrates’ Cases (Carrow, Hamerton, Allen, 

etc.), 4 vols., 1844 — 1861 ... Eng. 

Nfld. L. R. Newfoundland Reports ... ... Nfld. 

Nolan Nolan’s Magistrates’ Oases, 1 vol., 1761 — 1793 Eng. 

Notes of Cases ... ... Notes of Oases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1860 Eng. 

Noy Noy’s Reports, King’s Bench, fol., 1 vol., 1668 — 1649 ... Eng. 

O. B. A F. Ollivier Bell and Fitzgerald’s Reports N.Z. 

O. B. S. P Old Bailey Session Papers Eng. 

O. Bridg. Sir Orlando Bridgman? s Reports, Common Pleas, 1 vol., 1660 — 

1666 Eng. 

O. F. S. ... ... Reports of the High Court of the Orange Free State, 1879 — 1883 S. Af. 

O. L. R. ... ... Ontario Law Reports ... ... ... ... ... ... Can. 

O’M. AH. O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... Eng. 

O. P. D. South African Law Reports, Orange Free State Provincial Division S. Af. 

O. R. ... ... ... Ontario Reports ... ... Can. 

O. R. ... Official Reports of ttie South African Republic, 1894 — 1899 ... S, Af. 

O. R. C. ... Reports of the High Court of the Orange River Colony ... S. Af. 

O. S Upper Canada Queen’s Bench, Old Series Can. 

O. W. N. Ontario Weekly Notes ... ... ... ... Can. 

O. W. R. ... ... Ontario Weekly Reporter ... ... ... ... ... ... Can. 

Old. ... ... ... Nova Scotia Reports (Oldrights) ... ... Can. 

Ont. Dig. Digest of Ontario Case Law, 4 vols., 1828 — 1900 ... ... Can. 
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Eng. 

Eng. 

8cot. 

Eng. 

Eng. 

Eng. 



... 





BeI^ETS INCLUDED IN TmS WoRK AND THEIR ' ABBREVIATIONS. 


Y. O. Cas.'^ 

Y. E C. Ex. 

•Y. E J. ... 

Y B. 

Y. B. (Roiis Series) 
Y.B. (Sel. Soc.)... 
Y.S.O.P. 

Yslv. ... 

-Yon 



and CoUyer*s Heports, Chancery Oases, 2 vols., 1841 — 


... Tounge and Collyer’s Reports, Exchequer in Equity, 4 vols., 
1833 — 1841 ... ,,, ... ... ... 


.. Youn^ Jervis* Reports, Exchequer, 8 vols, 


1826—1830... 


Year Books (Rolls Series) ^ 

Tear Books (Selden Society) 

Yearly Practice of the Supreme Court ... 

Ydverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1613 . 
Younge’s Reports, Exchequer in Equity, 1 vol., 1830—1832 . 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 




ABBREVIATIONS 

USED IN THIS WORE. 


(For Abbreviations used in citing Reports, see pp. xv — zxxi, ante.) 


A.-G. . 

Act. 

Add. . 
Admlty. 

Affd. . 

Affg. . 

Akt. . 

Alta. . 
Anon. . 
Apld. . 
Appct. . 
Appln. , 
Appln. . 
Applt. . 
Apprvd. 

Arbri. 

Archbp. 

Art. . 

Ass. Tax Case 
Assce. • 
Assocn. 


for Attorney-General, 

Actiengesellschaft. 

„ Additional. 

Admiralty. 

„ Aflirmed. 

„ Affirming. 

„ Aktiengesellsohaft ; Aktiebolaget ; Aktiesdiakabat. 
„ Alberta. 

„ Anonymous. 

„ Applied. 

,, Applicant. 

.. Application. 

,. Application to Register a Trade Mark. 

„ Appellant. 

., Approved. 

„ Arbitration 
,, Archbishop 
„ Article. 

„ Assessed Tax Case. 

„ Assurance. 

„ Association. 


B. C. . 
B. C. . 
Bkpcy. . 
Bkpt. . 
Bldg. Soo. 

Bp. 

% 


„ Borough’ Council. 
.. British Columbia. 

Bankruptcy. 

„ Bankrupt. 

,, Building Society. 
„ Bishop. 


C. A. . 


^C. & 8. 1.. Ry 


Co. 


C. C. A 
C. C. R 
C. a R. 

C. L. P. Act. 


C. L. Hy. Co. 
C. O. R, 

C. 8. U- C. 
Ca. sa. . 


Oale. Ry. Co. 
Ch. 


Ch. Div. 
Oo. 


Co-op. Assocn. 
Comrs. • 
Consd. « 


Corpn. . 
Ck 

Ct. ot Ch, 
Ct. ot £q 
Ct of R 


„ Court of Appeal. 

„ City & South Ix>ndon Railway Co. 

Court, of Criminal Appeal. 

„ County Court Rules. 

„ Court of Crown Gases Reserved. 

„ Common Law Procedure Act 
„ Centra] London Railway Co. 

„ Crown Office Rules. 

„ Consolidated Statutes of Upper Canada. 
„ Capias ad satisfaciendum. 

„ Caledonian Railway Oo. 

„ Chancery. 

„ Chancery Divwion. 

„ Company. 

Co-operative Supply Association 
Commisstoners. 

„ Considered. 

„ Corporation. 

„ Court. 

„ Court ot Chancery. 

„ Court of Equity. 

M Court of Review. 


C. . • . . • M Divisional Court. 

Dbtd. ^ Doubted. 
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Abbbbviatioks. 

Deft. . 

Dl0td. . 

DIv. Ct. 

• • 

for Defendant. 

Distingoiehed. 

„ Divisional Court. • 

Eccl. Comrs. . 

Eccl. Ct. . • 

Ex. Ch. 

Em P* • 

Exch. . 

Exor. 

Exorship. 

Expld. . 

Extd. . 

Extrix. . 


„ Bicclesiastical Commissioners. 

Ecclesiastical Court. 

,, Exchequer Chamber. 

Em pane. 

„ Ex<mequer. 

„ Execute. 

„ Executorship. 

„ Explained. 

Extended. 

„ Executrix. 

FL fa. . 

Folld. . 


„ Fieri faoiae. 

„ Followed. 

G. & S. W. Ry. Co. 

G. O. Ry. Co. . . . 

G. E. Ry. Co. 

G. N. of Scotland Ry. C\>. 

G. N. Picc. & Brompton Ky. Co, 
G. N. Ry. Co. . . . 

G. S. & w. Ry. Co. of Ireland . 
G. W. Ry. Co. 

Govt. ..... 
Grdns. ..... 

Glasgow & South Western Railway Co. 

„ Great Central Railway Co. 

Great Eastern Railway Co. 

„ Great North of Scotland Railway Co. 

„ Cxreat Northern, Piccadilly & Brompton Railway Co. 
„ Great Northern Railway Co. 

„ Great Southern Afc Western Railway Co. of Ireland. 

Great Western Railway Co. 

„ Government. 

„ Guardians or Guardians of the Poor. 

H. C. of A. . 

II. L. . 

• • 

High Court of Australia. 

„ House of Ix>rd8. 

I. R. Comrs. . 

Insce. 

• • 

„ Inland Revenue Commissioners. 

„ Insurance. 

J J. . . . 

Jud. Act 

• • 

♦ ♦ 

„ Justices. 

„ Judicature Act. 

K. B. Div. . 

• 0 

„ King’s Bench Division* 

1j. & B. Ry. Co. 

1.. & N. E. Ry. Co. 

& N. W. Ry. Co. 

R. & S. W. Ry. Co. 

L. At Y. By. Co. 

L. B. . 

L. B. & S. C. Ry. Co. 
R. C. 

L. C. & D. By. Co. 

L. C. C. 

L. Elec. Ry. Co. 

Li. G. Board . 

L.J. 

L.JJ. . 

L. M. & S. Ry. Co. 

L, T. & S. Ry. Co. . 

m 0 

« • 

• # 

• • 

• • 

• • 

• • 

• • 

„ lx>ndon & Brighton Railway Co. 

„ lx>ndon & North Eastern Railway Co. 

„ lx)ndon & North Western Railway Co. 

„ rx>ndon & South Western Railway Co. 

„ Gancashire A Yorkshire Railway Co. 

,, Local Board. 

„ London, Brighton & South Coast Railway Co. ^ 

„ fxjrd Chancellor. 

„ London, Chatham & Dover Railway Co. 

„ London County Coimcil. 

„ London Electric Railway Co. 

„ Local Government Board. 

Lord Justice. 

„ Lords Justices. 

„ London, Midland A Scottish Railway Co. 

„ London, Tilbury A Southend Railway Co. 

M. S. Act 

M. S. Ac L. Ry. Co. 
Ma^. 

Man. 

Mentd. . 

Met. Diet. Ry. Co. . 
M^et. Ry. Co. . • 

Mid. G. W. Ry. Co. 
Mid. Ry. Co. . 

Mtge. 

Mtgee. • • • 

Mtgor. . 

• • 

• • 

• • 

• m 

0 0 

• • 

• • 

„ Merchant Shmping Act. 

„ Manchester, Sheffield & Lincolnshire Railway Co. 

„ Magistrates. 

Manitoba. 

„ Mentioned. 

Metropolitan District Railway Co. 

„ Metropolitan Railway Co. 

Midland Great Western Railway Co. ‘ 

„ Midland Railway Co. 

„ Mortgage. 

,, Mortgagee. 

„ Mortgagor. 

N. B. . 

N. B. Ry. Co. 

N. E. Ry. Co. 

N. F. . 

N. F. . 

e • 

• • 

• • 

« • 

• • 

New Brunswick. 

„ North British Railway Co. 

„ North Eastern Railway Coo 
„ Not Followed. 

Nisi Priua. 
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N. S. . 




for Nova Scotia. 

N. W. P. 



• 


North-West Provinces. 

N. W, T, 



• 

99 

North-West Territories. 

Ont. 



• 

99 

Ontario. 

Ord. 



• 


Order. 

Ovetd* • 



• 

99 

Overruled. 

P. o. . 



• 

99 

Privy Council* 

P. B. I. . 




99 

Prince Edward Island. 

Petif. 




T9 

Petition or Election Petition. 

ntf. 



• 

99 

Plaintiff. 

Q. B. Div. 



• 

99 

Queen’s Bench Divisiom 




• 

99 

Qticere. 

Que. 




9* 

Quebec. 

R. C. • 




99 

Rural Council. 

R. D. C. 




99 

Rural District Council 

R. S. A. 




99 

Rural Sanitary Authority. 

R. 8. -C. 




99 

Revised Statutes of Canada. 

R. S. 0. 




.. 

Rules of the Supreme Court, 1888. 

Refd. . 




9* 

Referred. 

RegD. of Trade Mk. 



99 

Registration of Trade Mark. 

Regr. of Trade 

Mks. 



99 

Registrar of Trade Marks. 

Resp. 




•9 

Respondent. 

Restg. . 




99 

Restoring. 

Revsd. . 




99 

Reversed. 

Revsg. . 




99 

Reversing. 

Ry. Co. 

• 



*t 

Rail. Co. or Railway Co. 

a. O. • 



. 

• . 

Same Case. 

S. C. (name of colony following) 


vSuprome Court of a Colony. 

S. E. . 




99 

Settled Estates. 

8. E. & C. Ry. 

Co. ! 



99 

South Eastern & Chatham Railway Oo 

8. E. Ry. Co. 




99 

South Eastern Railway Oo. 

8. P, 




*9 

Same Point. 

8.S. 





Stoamship. 

Sask. 




99 

Saskatc hewan. 

Sctied. • • 




99 

Schedule. 

Sci. Ja, • « 




19 

Sclrc faciaa. 

Sect. 




99 

Section. 

Set. I-And Act 




•9 

Settled I.»and Act. 

Settlmt. 




99 

Setitlomcnt. 

8oc. 




99 

Socic'ty. 

Soc. Anon. 





8oci<^t(3 Anonyme, etc. 

Solr. 

s- 



99 

Solicitor. 

Trade Mk. 

• 



99 

Trade Mark. 

lYain. Co. 

o 



19 

Tramw’ays Company. 

U. 0. . 




99 

Urban Council. 

T7. T). C. 




99 

Urban I district Council, 

U. S. A. 





Uni.od States of America. 

Union Assmt. Com. 



•j9 

Union Asse.S9nieiit Conimittoe. 

Urban S. A. . 

• 


• 

» 

Urban Sanitary Authority. 

V.-O. . 

• 


• 

99 

V ice-Chan cellor. 

Workmen’s Comp- Act 



99 

Workmen's Comi>ensatlon Act* 

Y. T. • 




99 

Yukon Territory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


Thk difTcrenfc expressions used to describe the effect of the annota.tine cases have the 
following tneanings, and the classification of the annotating cases has been done st.rictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according the points in the ease which they annotate ; 
within these groups they are listed chronologically, except such ns are classiHed as 
** Referred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally aio grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
eJassified as “ Mentioned ” arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

** Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotatmg case where the tatter is 
in a higher court than the former. 

“ Considered ” (Oonsd.). — This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

” Distinguished ” (Distd.). — ^This expression is used where the earlier case’ is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — ^This expression is used where the court in the annotating case 
without definitely going to the lengfth of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. • 

“ Explained ” (Expld. ). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare “ Applied,” supra. 

” Followed ” (Folld.). — ^This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

” Not Followed ” (N.P.). — Compare ” Followed,” aupra^ to which it is the adverse. 

** Overruled ” (Overd.). — ^This expression is used whore the annotating cose is on sub- 
stantially identical facts with the annotated case and in a higher couit and the rule 
in the latter case is held to be wrong. 

” Referred ” (Refd.). — ^This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without conunont of any definite character 
on the case annotated, and w^here there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

” Menitoned ” fMentd.). — This expression is used only where none of the foregoing terms 
apply. In other w^ords, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 




TABLE OF CASES. 


INCLUDING CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE EMPIRE 
OF INDIA, AND DOMINIONS BEYOND THE SEAS. 


The Figures in Black Type reUUe io Volumes. 

The Figures in Ordinary Type relaU ae regard s English cases io ihe number of ihe case^ and as 
regards other casts to the page in the Supplement on which the case appears. 


A. 

_ v. — (1839) ; 19. Eccl No. 4034 

A. V. A. {(’an,) : 27, //. M'. pp. 13, 18 

A. & B., Re (Can.) ; 35. MUfe. p. 23 

A. & B. Taxis, Ltd., Re (Ir.) ; 10. Coys. p. 44 

— f?. 8ef^i*etarv ol State tor Air (1922) ; 11. Const 

L. No. 499a 

A. & C. Black, Ltd. v. Claude Stacey, Ltd. (1929) ; 
13. Coprt. No. 196a 

A. /k M.. R* (1926) ; 4. Hkpey. Nos. 226o, 1879a 
A. 6. *8 Application, Re (1902); 36. Pat No. 1352a 
A. B.’s Committee v. Simpson. (1 028 ) ; 28. inc. T. 
No. 645d 

A. B.*8 Petition, Re (1927) ; 3. Basty. Nos. 130d, 
13()e; 16. Cowrte, No. 280a 
Re (1928) ; 27. H. IF. No. 4280a 
A. K. A. C. T. V. Chettyar (Firm) v. Income Tax 
Comr. (Ind.) ; 16. Cr. Pract p. 21 ; 28. 
Inc, T. p. 38 

A. B. Williams Machinery Co., Ltd. v, Moore 
(Can.) ; 8 . Ckos, p. 42 

A. W., Ltd tr. Cooper A Hall, Ltd. (1926) ; 13. 

Ciy Cts. Nos 64«5a. 783a 
Aames v, Aames (Can.) ; 3. Basty, p. 39. 

Abakah Nthah v, Anguah Bennieh (1931) ; 17. 
Dep, No. 666a 

Abass V, Globe A Rutgers F. Insurance Co. (Can.) ; 
29. Insce, p. 24 

Abbey t?. Bamstyn (1930) ; 31. X. <£: T. No. 7359c 
Abbotsford Liiniber <Jo. v. Stevenson ((Jan.) ; 9. 
Coys. p. 30 

Abbott V, Abbott (1931) ; 27. H, & W, Nos. 4171a, 
6405a 

— V, Davis (Can.) ; 36. Negl, p. 7. 

V, McDougaLl & Cowans (Can.) ; 1. Agcy, p. 54 

— tr. Union Trustee Co. (Aus.) ; 23. Exors, p. 10 
Abdul Aziz Khan v, Nanhe Khan (Ind.) ; 28. 

Infts, p. 52 

Abdul Hamid v, Muhammad Afzal (Ind.) ; 2. 
Arbn, p. 07 

Abdtd Razack tr, Khandi Bow (Ind.) ; 2. Aliens, 

Abdul ?Liad, etc. tr. Hasanalli Atibhai, etc. (Ind.) ; 
9. Coys, p. 15 

Abdur Babim v, Mahomed Barkat All (Ind.) ; 21. 
Estpl, p. 17 

Abdur Rahman, eon of Ismail tr. Abdur Rahman, 
aoQ of Zahuri (lad.); 20. Elect, p. 5 
Abdur Rashid tr. R. (Ind.) ; 30. Juries, p. 20 


A’Beckett tr. Trustees, Executors & Agency Co’ 

, (Aus.); 37. Powers, p. 13 

Abell (John) Engine A Machine Works Co. tr. 

Scott (Can.) ; 21. Exon. p. 31 
Abercrombie’s Will Trusts, Re. Ihiblic Trustee tr. 

Abercrombie (1931) ; 24. Exors. No. S757& 
Aberdeen Assessor v. Aberdeen Cemetery Co., 
Ltd., Ab*?rdoen Assessor tr. Master of 
Trades Hospital (Scot.); 7. Burial, p. 29 
Aberdeen IJarhour Comics, tr. Stott (Scot.) ; 25. 
Fish. p. 2 

Abergavenny Settled Estates, Re, Abergavenny 
(Marquis) er. Neviil (1926) ; 21. E, D. No. 
274a 

Abeyesekera tr. Jayatilake (1931 ) ; 17. Dep. No. 17a 
Abid-Ud-Uin v. Bisharat Ali, etc., Kaoof-Un- 
Din, etc. (Ind.) ; 21. Estpl. p. 10 
Abraham, Re (Can.) ; 5. Bkpey. p. 30 
Abraham tr. Abraham A Harding (1919) ; 3. Barr. 
No. 383b 

— tr. Durban Corpn. (S. Af.) ; 17. Dep. p. 36 
Abram S.S Co. tr. Westville Shipping Co. (1923) ; 
3. Barr. No. 42 la 

Abramson tr. United States Fire Insurance Co. 
(Can.) ; 18. Discy. p. 10 

Abubaker Haji Abdulla, Re (Ind.) ; 6. Bkpey. 
p. 58 

Acadia Coal Co. tr. McNeil (Can.) ; 36. Negl. 
pp. 3, 6 

Acadia Coal Co.'s Assessment, Re (Can.) ; 38. Rates, 
p. 29 

Accountants & Auditors Society v. Good way dt 
London Assocn. of Accountants, Ltd. 
(1907) ; 28. Injon. No. 006b 
Accumulator Industries, Ltd. tr. Vandervell & Co. 

(1912) ; 28. Injon. No. 830a 
Achilli tr. Tovell (1927) ; 28. Injon. No. 677a 
Achillopoulos, Re, Johnson v. Mavromichali (1928) ; 
23. Exors. No. 2441a 

Achutha Naidu tr Oakley, Bowden A Co. (Ind.) ; 
1. Agcy. p. 60 

Ackerman ir. Morrison (Can.); 39 . S. Goods, 

p. 21 

Ackles tr. Beatty (Can.) ; 1. Agcy. p. 72 
Acklom, Re, Oakeshott tr. Hawkins (1929) ; 40 . 
Stands. No. 2739a 

Acme Grain Oo., Ltd. tr. Wenaus (Can.) ; 12. Contr. 

p. 2 



zl Table of Cabbs. 


Acme Steel Goode Co. of Canada, Ltd. v Walsh 
Conatruction Co., Ltd. (Can.) ; 1. Agcj/. 
p. 47 

Acorn v. MacDonald (Can.) ; 42. Sir. Traf* p. 17 
A^una V Bin^rley (ldl«) ; 1. Action^ No. 30Ha 
Adair. Esr p.. Re Gross (1871 ) ; 3. Bank, No. 347 

— V, Colville A Sons, Ltd. (Scot.) ; 34. Mast, & S. 

p. 71 

— V, Tilton (Can.) ; 35. Miarep, p. 3 

Adam, Ex p.. Re Cooke (1813) ; 4. Bkpcy, No. 218b 

— V, JiiHvarv (S 'Af.) i 17. Dredn, p. 17 

— V, Zomog^n Food Products, Ltd. (Scot.); 

34. Med, p. 77 

Adami v, Adami (1929), 16. Cnfmpt. No. 1071a 
Adams, The (1919) ; 1. Adm, No. 1298b 

— V. Adams (A us) ; 27. B. & W, p. 19 

— V. ranib.ni (1929) ; 30. Intox, No. 73.3a 
V, Pairweather (Can.) ; 19. Easmt, p. 6 

— V, Galloway (192.^) ; 2. Animo/.s, No. 090a 

— V, Hiick (Can.) ; 20. Elect, p. 6 

— V, Hurk (No. 2) (Can.) ; 20. Elect, p. 2 

— V. Liverpool Corpn. (1927); 34. Mast. S. 

No. 628a 

— V. Loomis (Can.) ; 27. JT. cftr PT. p. 4 

— V. Lunenburg Gas Co. (Can.) ; 9. Coye. p. 14. 

— V. M‘GoJdntk (Ir.) ; 31. L. ^ T. p. 29 

— V. Morgran A Go. nP24) ; 1. Affcy. N<». 1872a 

— V. Musker (1930) ; 28. Inc. T. No. 640c 
Adams A Bafealds Case (1591) ; 34. Moat, & S, 

No. 130(ic 

Adams A Westlake v. Wright (E. T.), Ltd. (Can.) ; 
36. Pnta. p. 20 

Adams (Francis), Ltd. v. Pishwick (1928); 9.Coya, 
No. 333.5a 

Adams River Lumber Co. v, Kamloops Sawmills, 
Ltid. (Can.) ; 16. Cr. Pract. p. 21 
Adams Shc»e Co.. Re, Ex p. FVn<4anguishene Town 
(Can.) ; 4. Bkjicy. pp. 10. 27 
Adamson v. Adamson (Can.) ; 38. Rml Prop. p. 
44 

— V. Melbourne A Metropolitan Board of Works 

(1929); 42. iStai. No. 342a 

— V. Newcastle Steam -Hliip Fi-eight Insurance 

Assocn. (1879) ; 12. Conir. No. 3178a 

— V. Vachon (Can.) ; 22. Evid. p. 9 

Adanac Grain Co., Ltd., Re (Can.) ; 4. Bkpcy. 
p. 23 

Adansonia Fibre Co., Miles* Claim (1874) ; 6 . 
H. of Exch. No. 091a 

Addie (R.) A Sons (Collieries) v. Dumbreck (1929); 
36. Neql. No. 467a 

Addingt^m Ele<'tion, Re (Can.) ; 20. Elect, p. 2 
Adelaide Corpn. v. Australasian Performing Right 
Assocn., Ltd. (Aus.) ; 13. Coprl, p. 10 
Adelaide, Ixical Court, Action, Re, Biirke r. 
Staehr (Aus.) ; 16. Cr. l^act. p. 20 ; 33. 

Marja. p. 18 

Adelaide Mortgage A Investment Co., Ltd., Be 
(Aus.) ; 9. Coys. p. 8. 

Adelkind v. Amies (Can.) ; 39. <8. Goods, p. 24 
Adelinann A Ham Boiler Corpn. r. Llanrwst 
Foundry Co. (1928) ; 36. Pots. No. 308a 
Adelom, Re, Oak8hf>tt v. Hawkins (1928); 40. 

Sitlwte. No. 2739a 
Adey v. Adey (Aus.) ; 27. H. 

Adjai Coal Co. v. Panna Lai Ghosh (1930) ; 34. 
Mines, No. 540a 

Administration Act, Re, Be Haddon (Can.) ; 28. 
Infta. p. 64 

Admiralty, The v. Mills (1908) ; 3. Bank. No. 838a 
Admiralty Cotiirs. v. National Provincial A Union 
Bank of England, l«td. (1922) ; 3. Bank. 
No. 33.3a 

Adolph V. nuton A Stephens (Can.) ; 21. Exon. 
p. 85 

Adriatic, The (1931) ; 11. Confl. No. 694a 


Advance Rnmrfy Thresher Oo. v. Selbee (Can.) ; 
39. S. Goode, p. 25 

— V. Zomar (Can.) ; 22. Evid. p. 15 ; 39* 8. Goods, 

p. 26 

Advance Rumely Thesher Co. Incorporated v, 
Manske (Can.) ; 17. Deedatp. 18 
Advance Rumejy Thresher Co. Incorporated v. 

Service (Can.) ; 1. Agcy p. 89 
Advance Rumely Thresher Co. Incorporated v. 

Yorga (Can.) ; 12. Cnntr, p. 6 
Advocate. An, Re (Ind.) (1923) ; 3. Barr. p. 36 - 
— , Re (Ind.) (1929) ; 17. Dep. p. 46 
Advocate, H.M. v. Aitken (Scot.) ; 14. Crim. 

p. 24 

— V. Anderson (Scot.) ; 15. Crim. p. 53 

— V. Bickerstaff (Scot.) ; 14. Crim. pp. 11, 22 

— V. Carson (Scot.) ; 14. Crim. p. 30 

— V, Joseph (Scot.) ; 14. Crim. p. 22 

— V. Keen (Scot.) ; 14. Crim. p. 23 

— V. Lee .Scot.) ; 14. Crim. p. 26 

— V. Lieser (Scot.) ; 14. Crim. 24 

— V. M‘Padyen (Scot.) ; 14. Crim. p. 24 

— V. Macphie (Scot.) ; 14. Crim. p. 26 

— V. Mfintgomery (Scot.) ; 15. Crim. p. 63 

— V. Ritithie (Scot.) ; 14. Crim. p. 2 

— V. Savage (Scot.) ; 15. Crim. p. 60 

— V. Sharp (Scot.) ; 14. Crim. p. 2 

Advocate- General of Bengal v. Webb-Johnscii 
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ACTION. 

Part I. — Definitions. 


1 , Before this case add : — 

See, now. Supreme Court- of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 225. 

!!• Add, Citation : — on appeal, auh nom. Royal 
Agricultural Hall Co. v. Islington Assess- 
ment Committee, [1918] A. C. 525, H. L. 

Add. A f flotation :—CoDSd, Bottoiuloy r. 
West Derby Assessuient (^omrnitl(‘t‘. elc. 
(1931), 47 T. L. R. 40S. 

18. Add. Annotation : — Refd. Deiuierley i\ Prest- 
wick U. D. C., [1930] 1 K. B. 334. 

18a. Appeal from Divisional Court -On case stated 
by quarter sessions -Derating appeal.} By 

Supreme Court of Judicature (Consolidatiim) 
Act, 1925 (f. 49), 8. 225, an mtion is dellned 
as a civil ])roi5eoding begun by writ, ** <U‘ in 
such other mauiuT as may be prescribed by 
rules of Court.” By B. S. (\, Ord. 5tS, r. 15. 
an appeal from any order, wht'tlu'i* (inal or 
interlocutory, in any matb*r md bring an 
action, shall be brought witliin 1 1 days after 
pciTectiug — Held : as an appeal fitmi the 
decision of a Div. Ct., on a case .stated by 
quarter actions on an afipeal from an aasess- 
inent committee on a tpiestion of derating, 
is an ai)peal in a matter wlii<4i is not an 
“ action ” as above delined, the time for 
bringing the appeal is liinib'd to 14 tlays. 
Boitomll'v r. West Deuky .\kme.ss.ment 
C oMMi'rrEK, Mkiisey Doc ks & llAKnorn 
Boaui) r. West Dehuy .Vshkssmknt Com- 
MIl’rEE, BoTrO.MLKY V. MEU.‘<EY D(K’KS a 
Harbuuu Board, Bottom ley v. LivKurooi. 
Drain Si'ohaoe A Tkanhit Co., J/td. (Ut3J), 
145 L. T. 592 ; 95 J. l\ IHd ; 47 T. L. K. 4dH ; 
29 L. (i. R. 57(5, C. A. ; on appeal from H. 
aub nom. West Derby Beve.m e Offi<;ek 
V. Liverpool Drain Htoraoe A Transit 
I' o., Ltd., Meilsky Docks A Hahiiouk 
Board v. West Derby Kkve.nue Dfeu er, 
West Derby Bevente Dffu eh v. Mersey 
Doc ks A; llAUBiii R Board (1931 ), 47 T. L. B. 
237, D. C. 

27. Add. Annotation : — Consd. K. t>. L. O. C., 
Ex p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 690. 

29. Add. Annotation : — Apprvd. Oraigola Merthyr 
Co. V. Swansea Corpn., 1 1929] A. C. 344. 

80. Add. Annotations : — Apprvd. Craigola Merthyr 
Co. V. Swansea Corpn., [1929] A. C. 344. 
Reid. Famworth v. Manchester Corpn., [1929J 
1 K. B. 533. 

31. Add. Annotations : — Consd. Ware A De Fre- 
ville V. Motor J^ude Assocn., [1921] 3 K. B. 
40. Apprvd. Oraigola Merthyr Co. v. Swansea 
Corpn., [1920] A. 0. 344. 

35a. Criminal prosecution — Administration of 
Justice Act, 1920 (c. 81), s. 15. j — By above 
sect., “ where, for the purpose of dispr^sing of 
any action or other matter which is btdng 
tried by a judge with a jury in any ct. in 


England or W ales, it is necessary to ascerUwu 
the law of any other country which is applic- 
able to the facts of the case, any qiiejation as 
to the effect of the evidence given with 
! respect to that la%v sliall, insU^ad of being 

i submitted to the jury, bo decided by the 

judge alone ” : — Held : the words “ any 
’ action or other matter ” include a criminal 
! prosecution. — B. v. Bammer, [1923] 2 K. B. 

780 ; 92 L. J. K. B. 1045 ; 129 L, T. 479 ; 
j 87 J. P. 191 ; 39 T. L. B. 070 ; 08 Sol. .L». 

I 120: 17 Cr. App. Bep. 112; 27 Cox, (’. C. 
45S. (\ C. A. 

■ 36. A<id. Annotation: — to (1) Apid. 
i Debtor, [1929] 2 Ob. 140. 

I 42. Add. Annotation : — Dbtd. He Thomson’s 
I Moitgago Trusts, Thomson v. Bruty, [1920] 
I 1 Oh. 508. 

I 48a. Summons — Real Property Limitation Act, 
! 1833 (o. 27).] — A summons by a second 

! mtgee. against the lli-st mtgoe. A otlier persons 

! intercstotl in the surplus proceeds of Side to 
have it determined whether he is entitled l/t» 
j rojHiymont of tlie princi|>al moneys owing on 

the second mtgo. A all iUTcars <if interest A 
j costs, A to obtain payment accordingly, is in 
substance an action by a beneOciary for exe- 
cution of the trusts of the surplus proceeds A 
is not an “ action or suit ” fi>r the recjovery of 
! interest in reHp<u?t of money clmiged upon 

i or payable out of land ” witliin ntict. 42 
I of the above Act. — He Thomson’s Moui’uAOE 
I Trusts, Thomson v. Bruty, [1920] 1 Oh. 
i 508 ; 89 L. J. Oh. 213 ; 123 L. T. 138 ; 01 

I Sol. Jo. 375. 

i 64. Add. Annotation : — Refd. Thomsoirs Mort- 
! gage Trusts, Thomson v. Bruty, [1920J 1 Oh. 

! 508. 

! 64a. Summons — Real Property Limitation Act, 
1833 (c. 21 ).]— He ^Iiiomson’h Mom-oAGE 
Tbuhth, Thoaison V. Bruty, No. 4Ha, ante. 

171. Add. Annotation: — Consd. He Keystone 

I Knitting MUls Trade Mk., |1929) 1 Oh. 92. 

174. Add. Annoiatifm : — Consd. He Keystone 

: Knitting MUls Trade Mk.. 1 1929] I <3i. 02. 

82. Add. Annotations : —Comd. He Jauiicey, 

Bird r. Armjld, [1920] Oh. 471. Refd. 
Dennerley v. Prestwich V- D. O. [1930] 1 
K. B. 331 ; Weld v. Petre, [1929] 1 Oh. 33. 

87. Anriotalions : — Consd. Itcibiiuwm v. B., 11921] 
3 K. B. 183. Refd. (y’hesti^r v. Bateson, ( 1920] 
1 K. B. 829 ; U. v. ilarnmer, [1923J 2 K. B. 
i 78(5. 

89. Annotation : — Refd, First Xational Beinsur* 

! once v. Dreeniield, [ 1921 J 2 K . B. 200. 

90. For “ under the alsive tsjct.” rea<l ” under 
j Married Women’s Property Act, 1893 (c. 03), 

s. 2.” 

* Add. Amiolation Apid. He Emery, Emery v. 

I Emery, [1923] P. 184. 


PART L SECT. 1, SUB-SECT. 1.— A. 

IS i. Ikriffimilina Sumnuma - lVht^n 
cirfe'ft.}— All originating tfununon^ iak«;u 


out puiwuant to R. H. <*., Ord. r. I, 

y* an actiffii ; *c lh*t time tnr 

Iruiii ttu urdt'i* of tin? el- ou »ueu a 


tftiwijuunti Im not liniiU'd t^* tw'enty*ono 
(luVH. BKiMirtil V. A.O., llltlUj I 

1. U. i'iO. -in. 

1 



Cbmi 90a— 107. 


English and Empire Digest Supplement. 


90a. .] — The Food Controller requisi- 

tioned certain cattle feeding stuffs under 
Defence of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 P. 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder wa® to be deter- 1 
mined by the tribunal by which claims for 
compensation under Defence of the Realm 
Regulations were determined, but was not 
to exceed a certain maximum price fixed by 
an Old. in Council. By reg. 2 F. compensa- 
tion for goods taken thereund(ir w^as to bo 
paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a rcfisonablo profit. The maximum 
price fixed by the Ord. in Council has been 
paid. The Defence of the Realm Losses 
Commission having refused to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controlhir had acted under 
reg. 2 F., & that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the (JontrolJer had 
acted under reg. 2 B., <te dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
appeal. On Aug. 10, 1920, Indemnity Act, 
1920 (c. 48), was passed; — Held: (1) the 
appeal was not a “ proceeding instituted 
within sect. 1 of the Act ; (2) those words 
do not include a final judgment given before 


the passing of the Act, & therefore the appeal 
well lay. — Robinson (J.) & Co. v. R., [1921] 
3 K. B. 183 ; 90 L. J. K. B. 1177 ; 126 L. T. 
675 ; 37 T. L. R. 698, C. A. 

Anru4tdion : — As to (1) Rcfd. Bowling t». Camp (1922), 128 
L. T. 342. 

90b. .] — A person who has lodged a 

caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
as to be liable to give security for costs. — 
Re Emery, Embry v. Emery, [1923] P. 184 ; 
92 L. J. P. 138 ; 39 T. L. R. 713 ; svh nom. 
In the Goods of Emery, Emery v, Emery, 130 
L. T. 127. 

104. Add. Annolaiion : — Refd* Goldrei, Foucard 
V. Sinclair & Russian Chamber of Commerce 
in Ix>ndon, [1018] 1 K. B. 180. 

106. Add. AnnotcUio^is : — Refd. Goldrei, Foucard 
0 . Sinclair & Russian Chamber of Commerce 
in Ix>ndon, [1918] I K. B. 180 ; Chesliire 
County Council v. Hopley (1923), 130 L. T. 
123; The Koursk, [1924] P. 140; Venn v. 
Tedesco, [1926] 2 K. B. 227. 

107. Add. Annoiaiions Apld. Chesliire County 
Council r. Hopley (1923), 130 L. T. 123. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180; The Koursk, [1924] P.140; Venn 
v. Tedesco, [1926] 2 K. B. 227. 


PART I. SECT. 1. SUB-SECT. 6. 

aa. Action — CUiim. for dfirnxtfjcs tf* /.n- 

iunction — Transfer of Larui Ad, 1HU3 
(No. 14), s. 117.] — Tlio term “ action at 
law ” in the above Hoct. eniiirancoH an 
action of the nature of a suit in equity, 
c.g. a claim for an injunction & dam- 
HgeH in respect of trespaws to tfc inter- 
ference with a riglit of way. — Smia.rr/ 
ITrotjikiw r. Biutnall (1912), 1.0 

W. A. h. U. 12.--AUS. 

ab. Divorce. peAiiion — Insolvency 

Act, 1915 (No. 2071), ». 174.]— The 
word “ action ” In the above sect, does 
not include a proceeding by petition 
in divorce. — He. Uarvicv, [1920] 

L. H. 142.— A US. 

so. Petition of right. ] — A petition 

of right is not an “ acjlion.” The dotlni- 
tions of “actions” in Judicature Act 
& rules are merely a conventionul 
method of interpreting the statiit-o & 
rules, adopted for the sake of lircvlt-y 
& simplicity, & not for the purpose of 
changing the true nature of things. — 
Millau V. H., 119211 49 O. h. It. 93 ; 
19 O. W. N. 458 ; 58 1). L. K. 585.— 
CAN. 

ad. Proceeding in action — Application 
for relief against distraint — War Helief 
Ad.] — 'I’hc above Act empowers a 
judge of tho Supreme Ct. to dispense 
with the restrictions therein eonUiinod. 
Applt. distrained against rosp. under 
a ratgo. notwithstanding that rosp. 
was w'ithin the protection of the Act. 
Resp. applied to a county ct. judge as 
“ local judge ” of the Supreme Ct. for 
relief, who made an order against resp. 
dispensing with tho restrictions of the 
Act : — Held : tho local judge had no 
jurisdiction, as the proceeding was not 
a proceeding in an “ action,” as re- 
quired under the wording of tho Ord. 
in Council, June 16, 1900. Uosp.'s 

f iroper remedy against applt. was by 
njuuctlon to restrain applt. from in- 
vading his rights under the Act. — 
HAN^Ar.C08TKHTON, 11919] 1 W.W.R. 
930 ; 44 D. L. R. 478.— CAN. 

aa. Proceeding — Canadian National 
Railways Act, a. 15.] — A writ of garnish- 
ment attaching moneys owed by tho 
Canadian National Railway Corpn. to 
a judfimiont debtor in its employment 
is a “ proceeding ” within Canadian 


National Railways Act, s. 15, & may 
f-herefore issue “ without a fiat ” from 
the Crown. — CJ anaiuan National Rv. 
<!(). V. Crotkah & Clichk, U925J 
S. C. R. 384.— CAN. 

af. Sail or proceeding — Cleaning de- 
pe,nd.eni on contesrt of statute..] — The 
words “ suits ” & “ proceedings ” have 
dilferemt moanlugs in different statutes, 
A: it is not possible to lay down a general 
rule whl' h would bo applicable to all 
cases. In eacli particular case tho 
question lias to bo examined In reference 
to i ho eonti'xt, &, l.hat meaning is to bo 
Ijrcferrcd wliich will best fit iii with it. 
— Kiiu’a Si.vau r. A.jaipal Sinuji 
(1928), 1. L. R. 10 Lah. 1«5.— IND. 

ag. Suit or mMon — Application by 
curator bonis.] — An application by the 
mirator bonis of a j)cr.son who has been 
declared incapable of managing his 
affairs for the appointment of a curator 
eui litem & for leave to iustitut>e jiro- 
ceodlngs to set aside tho marriage of 
such a peraon is a civil suit or action 
within ;r?outh Africa Act, s. 103.— 
Mitchell v. Mitciikll, 11930] App. I). 
217.— S. AF. 

ah. Case.] — Tho word “ case ” in 
Civil IToccdure Code, s. 115, docs not 
neciissarlly mcdn a suit, but can mean a 
proceeding. — B hola Nath v. Rahhtt- 
NATH Dah MrrifAN Lal (1929), 1. L. R. 
51 All. 1010.— IND. 


PART I. SECT. 2, SUB-SECT. 1. 

104 li, J — The expression ” a 

cause of action ” in Supreme Ct. Act, 
1915 (No. 2733), s. 141, means the 
particular act or omission occasioning 
tho injury complained of, & so giving 
rise to pitf.’s claim, not every fact 
material to bo proved In order to en- 
title pltf. to succeed. — Chidzky t?. 
BRRCKLER, 11920] V. L. R. 658. — 
AUS. 

104 iii. .1 — Tho ** cause of 

action ” in District Cts. Act, H. S. 8., 
1920 (c. 40), B. 29, moans the W'hole 
cause of action, including every 
material fact which pltf. must allege 
& prove to give him a right to j udg- 
ment, & therefore If the whole cause of 
a district ct. action did not arise in 
one Judicial district the action should 
be brought in that district whore doft. 

2 


or one of Boveral defts. resides or 
carries on business. Notw'itlistandlng 
sect. 2, sub-sect. 2 (2), of tho Act pro- 
viding that in tlie Act unless there is 
something in tho subject or context 
repugnant thereto tho expressions 
” cause action ’’shall respectively 
have tho same meaning as the same 
expressions have in King’s Bench Act, 
the words “ tho cause of action ” in 
sect. 29 should not bo construed In the 
same way as in King’s Bench Act, 
B. 35, because in sect. 29 “ there is 
Bomethiug in the subject or context 
repugnant thereto,” namely, the fact 
that sect. 29 confers Jurisdiction on an 
Inferior ct. & therefore must bo strictly 
construed. Jurisdiction not being 
assumed beyond wnat is clearly con- 
ferred, whereas a different principle 
applies in sect. 3.5 which does not 
affect to deal witli Jursidiction but 
simply deals with practice & pro- 
cedure in a superior ct. — Howtsll v. 
Warner, [1921J 3 W. W. R. 687.— 
GAN. 

106 iii. <5?. r, Surrrz v. Canadian 
i National Ry. Co., [19271 1 D. L. R. 
951; [1927] 1 W. W. 11. 193; 21 

Saek. L. R. 345.— CAN. 

106 iv. - — .]- The only definition 
of “ cau.se of action ” that will work, 
if jl has 1o lie applied to cases of all 
kinds. Is the entiri'! aid of facts that 
gives rise to an miforceabli; claim. — 
Knoinekrino Hrri'LiEs, Ltd. v . 
Dhandhania & Ci). (1930), I. L. R. 
5S Calc. 539.- IND. 

PART I. SECT. 2, SUB-SECT. 2.— A, 

■j. Sale of goods — 2’o be delivered at 
place named — Payment to be made else- 
where. 1 — Deft., in Rorth. gave to B., who 
was agent for pltf., a written order for 
certain goods at a price. This order 
B. transmitted to his principal in 
Melbourne, who declined It, but 
authorised B. to Inform deft, that 
pltf. would accept the order at in- 
creased prices, added in ink on the 
original order. These new prices were 
subsequently submitted by B. to 
deft., who agreed to take certain of the 
good at the inoreasod prices. By the 
contract the goods were to be delivered 
f.o.b. Melbourne, payment to be by 
draft payable at Perth, cost of exchange 
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114. Add, Annotation : — Reid. Huyton & Roby Gas 
Co. V, Liverpool Corpn., [1926] 1 K. B. 146. 

116a. Claim lor damages — Right to prior 

general ddclaratton.] — Where the substantial 
object ol an action is damages & not the a.scer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result. — Jones v, Cory Brothers & 
Co., Ltd., Thomas v. Great Mountain 
COIXIBRIBS Co., Ltd. (1921), as reported in 
162 L. T. Jo. 70. C. A. 

117. For “ new subsidence ** read “ recurring tort.” 

118. Add. Annotations : — As to (1) Reid. Boynton 
V. Ancholme Drainage k, Navigation Comi*s., 
[1921] 2 K. B. 213 ; Kennard v. Cory, [1922] 
1 Ch. 265 ; Huyton k Roby Gas Go. v. Liver- 
pool Corpn. (1926), 42 T. L. R. 116. Generally, 
Reid. Conquer v. Boot, [1928] 2 K. B. 336. 

122. Add. Annotations: — Apld. Wilson v. United 
Counties Bank, [1920] A. C. 102. Consd. Ord 
V. Ord, [1923] 2 K. B. 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 330. Reid. Goldrei, 
Foucard v. Sinclair & Russian Chamber of 
Commerce in Ix)ndon, [1918] 1 K. B. 180; 
Debenham v. Perkins (192,5), 133 L. T. 252. 

125. Add. Annotation : — Generally, Reid. Conquer 
V. Boot, [1928] 2 K. B. 336. 

129. Add, Annotations: — As to {\) Reid. Ord v, 
Ord, [1923] 2 K. B. 432. As to (2) Reid. 
Mackenzie Kennedy r. Air Council, [1927] 2 
K. B. 517. 

136. Add. Annotation: — Reid. Ord v. Ord (1923), 
92 L. J. K. B. 859. 

144. Add. Annotation : — Consd. Fish wick v. Gyani, 
[1925] 1 K. B. 617. 


145. Add. Annotation : — Reid. Goldrei, Foucard v. 
Sinclair & Russian Chamber of Commerce in 
Ix)ndon, [1918] 1 K. B. 180. 

147. Add. Annotation : — As to (1 ) Expld. Courtenay 
V. Earle (1850), 10 C. B. 73. 

153a. .] — In the ordinary case of pos- 

sible controversy between parties, but where 
no specific right has been asserted k no claim 
formulated, it is not open to one of the parties, 
becau.se he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the solo exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour : — Held : the ct. had no jurisdiction 
to make a declaratory judgment under R. S. C., 
Ord. 25, r. 5, & Ord. 54 a, r. I, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked k then to raise 
their defence . — Rc Clay, Clay Booth, Re 
A Dkkd op Indemnity, [1919] 1 Ch. 66 ; 88 
L. ,J. Ch. 10 ; 1 19 L. T. 754 ; 63 Sol. .To. 23, 
C. A. 

AnnMaiioYis :-'CQTitLii. .Tnoger r. Jaeger Co. (1927), 44 R. P.C. 

Reid. UniHlir^-NortliwocMl II. D. C. r. Lee (IIKU), 
14r» J.. T. 208. 

Declaratory judgments generally, see Judg- 
ments. 

176. Add. Annotation : — Refd. Aksionairnoye Ob- 
schestvo, A. M. Luther v. Sagor, [1921 ] 1 
K. B. 4.56. 

179. Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

180. Add. Annotaiion : — Consd. Lowe v. Bentley 
(1928), 44 T.L. R. 388. 


Part II. — In respect of what Acts and Omissions an 

Action will Lie. 


187. Add. Annotations : — Consd. Neville v. London 
“Express” Newspaper, [1919] A. O. 368. 
Distd. Everett r. Ryder (1926), 135 L. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A. C. 


950 ; Sinirnonds v. Newport Abcrcarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; 
Manton v. Brocklcbank, [1923] 2 K. B. 212. 


to be added. Pltf. shipped the poods 
to deft, in Perth, who refused to 
accept the draft, allefiring inferiority of 
the goods : — .* the contract was 
made in Perth : & the only broach of 
the contract took place in Perth ; & 
although delivery had to be made 
f.o.b. Melbourne, there was not a cause 
of actioii arising within Victoria. — 
CninzEY V. Breckuch, [1920] V. L. R. 
658.— AUS. 


ik. .1 — A “cause of 

action “ on a breach of contract in- 
cludes the contract & its breach. If 
a purchaser of machinery promises to 
pay the purchase price to the vendor 
at M.. but signs the agreement & 
receives the machinery at W. . the 
vendor's cause of action for the pur- 
chaser's failure to pay cannot be said 
to arise at M. — We.stkrn Canada 
Auto Tractor Co., Ltd. r. Bjarna- 
BON. [1920] 1 W. W. 11. C21.— CAN. 


gl. .1— Pltf. sold & de- 

livered a motor car to deft, at Prince 
Albert, 8c deft, grave lien notes therefor 
signed at Prinpe Albert but payable 
at Saskatoon : — Heid : the suit for 
balance due thereon was properly 
entered in the Saskatoon Judicial 


district as the “ cause of action ” arose 
tiiore. — O lmstkad v , Scoi-r, 119211 1 
W. W. U. 1033.— CAN. 

■m. Contract — Where act or onusHon 
giving cause of complaint occurs.] — A 
“ cause of actiou “ as applied to 
actions in the Ct. of King’s Bench & 
for the purposes of King’s Bench Act, 
R. S. S.. 1920 (c. 39). s. 35. arises 
where, with regard to a controct, t.hc 
act or omission of deft, occurs which 
gives pltf. his cause of complaint, 
although the term may have a ditfcreiit 
construction In cases involving the 
local Jurisdiction of inferior cts. — 
St. Louis Rural Municipality v. 
Markram, [19211 1 W. W. R. 950.— 
CAN. 

PART I. SECT. 2, SUB-SECT. 4.— B. 

sn. Breach of trust — Failure to 
accemnt.] — The wrong of a sale of land 
in broach of trust Sc the wrung of a 
failure to account are entirely dlilorent 
things ; 8c in this case there was a 
joinder of different causes of action, 
in which the different defts. were not 
all interested. An order was made 
requiring pltf. to elect upon which 
cause of action he would proceed. — 
Thomas v . Day (Alta.) (1912), 21 


W. L. R. 244 ; 2 W. W. R. 133 ; 4 
D. L. R. 238.— CAN. 

PART I. SECT. 2, SUB-SECT. 4.— C. 

wi. Account by agent .] — In a 

suit based upon an alleged agency, 
responsible for uecuuiitH & refund, it is 
the general agency with liability to 
account & refund the balance which is 
the cause of actiou, tc not each separate 
act of payment or collection. Any 
individual act of collection cannot 
therefore be said to be a part of the 
cause of action so as to confer juris- 
diction on the ct. — 8iiah Sankal- 
OHAND V. AMBALAL NaGINDAS (1929), 
1. L. K. Bom. 192.— IND. 

PART I. SECT. 2, SUB-SECT. 6.— B. 

141 If. .] — Though deft. 

on conviction for a common assault, 
instead of being lined or imprisoned, 
was merely bound over to keep the 
peace, under the magistrates’ poweis 
under Criminal Code, s, 748: — Held: 
deft, was under s. 734 of the Code 
released from any subsequent civil 
proceedings for the same cause.- — 
Trinea r. Duleba. 11924] 3 D. L. K. 
636 ; 2 W. W. R. 1177 ; 20 Alta. 
L. R. 403.— CAN. 
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187a. .] — Where a person lias a sole exclusive 

right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 
man who has a right to be without a remedy. 
— Whitchurch v. Hide (1742), 2 Atk. 391 ; 
26 E. R. 636, L. C. 

191. AM* Annotation: — Hefd. Manton v. Brockle- 
bank, [1923J 1 K. H. 106. 

194. Add. Annoiaiio7ift : — Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
V. Sweeney, [1919] 2 K. B. 316. 

197. Add. Annotation : — Apld. II. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 

198, Add. Annotations : — Refd. Winsford Enter- 
tainments V. Winsford U. Tl. C. (1924), 23 
L. G. K. 264; LayzelJ v. Thompson (1926), 
43 T. L. B. 58. 

205. A dd. Annotations : — Folld. J anvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L. II. 125. Refd. 
Shapiro v. Ba Morta (1923), 130 L. T. 622. 

205a. Injury to health caused by false statement.] 
— The wilful making of a false statement with 
the knowledges that it is calculated to cause 
injury to the health of the person to whom 
it is made constitut/es a good cause of action, 
if in fact such injury is thereby caused. — 
Janvier v. Sweeney, [1919] 2 K. B. 316; 
88 }j. J. K. B. 1231 ; 121 L. T. 179; 35 
T. L. II. 360 ; 63 Sol. Jo. 430, 0. A. 

AnnoieJUm : — Consd. Hambrook v, Stokes, [1U25] 1 K. B. 

141. 

205b. Mental shock caused by negligence.] — Defts.’ 
servant liad a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck iSi injured pltf.’s daughter, a child, 
pJtf.’s wife sulTered a severe shock died 
in hospital about ten days later. Pltf. 
claimed (himages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running aw'ay of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was duo to a reasonable fear of 
immediate personal injury either to hereelf 
or to her children. — Hambrook v. Stokes 
Brotheb.8, [1925] 1 K. B. 141 ; 94 L. J. K. B. 
435 ; 132 L. T. 707 ; 41 T. L. 11. 125. C. A. 


206a. .] — If the law casts any public 

duty upon a person which he ^fuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures. — 
Pbrquson V. Kinnoull (Earl) (1842), 9 
01. & Pin. 261 ; 4 State Tr. N. S. 786 ; 8 
B. R. 412, H. L. 

Annotations: — BeU. Heriots Hospital, Feoffees v. Ross 
(1846), 12 d. &; Fin. 607 ; Rogers v. Rajendro Dntt (1860), 
8 Moo. Ind. App. 103 ; Sinclair v. Broughton Govern- 
ment of India (1882), 47 L. T. 170 ; Allen v. Flood, [1898] 
A. C. 1. 

215. AM. Annotations : — Refd. Turpin v. Victoria 
Palace, [1918] 2 K. B. 639 ; Neville v, London 
“ Express ” Newspaper, [1919] A. 0. 368 ; 
Wilson V. United Counties Bank, [1920] 
A. C. 102. 

217. AM. Annotation : — Consd. Neville v, London 
“ Express ” Newspaper Ltd., [1919] A. O. 
368. 

224. Add. Annotations : — Refd. Boynton v. An- 
cholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v. Cory, [1922] 

1 Ch. 265 ; Huyton & Roby Gas Co. v, Liver- 
pool Corpn., [1926] 1 K. B. 146. 

231. Afinotaiion : — Dlstd. The Zelo, [1922] P. 9. 

235. AM. Annotation : — Apld. Sorrell v. Smith, 
[1926] A. C. 700. 

238. AM. Annotation : — Refd. Bournemouth - 
Swanage Motor Road & Perry Co. v. Harvey, 
(1930), 99 L. J. Oh. 337. 

239. AM. Annotations : — Refd. Everett v. Griffiths, 
[1920] 3 K. B. 163; More v. Weaver, [1928] 

2 K. B. 520. 

240. AM. Annotation : — Refd. Ilford U. D. C. v, 
Beal, [1925] 1 K. B. 671. 

241. AM. Annotations : — Refd. Valentine v, Hyde, 
[1919] 2 Ch. 129 ; SorreU v. Smith, [1926] 
A. C. 700. 

242. AM. Annotations : — Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
& De Preville v. Motor Trade Assocn., [1921] 

3 K. B. 40. 

243a. .] — St. Nedeport (Prior) 

V. Weston (1443), Y. B. 22 Hen. 6, fo. 14, 
pi. 23. 

Annotations: — Oonsd. Huzzey v. Field (1835), 6 Tyr. 855 ; 
Hammerton v, Dysart, [1916] 1 A. C. 57. Kefd. Church- 
man V, Tunstal (1659), Hard. 162 ; Pain v. Partridge 
(1691), Holt, K. B. 6 ; Newton v. Oubitt (1862), 12 
0. B. N, S. 32 ; Hopkins v. G. N. Ry. (1877), 2 Q. B. D. 
224 ; Cowes U. Ck v. Southemipton Isle of Wight Sc South 
of England Royal Mail Steam Packet Co., [1905] 2 K. B. 
287 ; General Estates Co. v. Beaver, [1914] 3 K. B. 918. 

246. Add. Annotations : — Consd. Winsford Enter- 
tainments V. Winsford U. D. C. (1924), 23 


PART II. SECT. 1, SUB-SECT. 2. 

tn. Ad per ae injurious — LaivJuZ act 
on own land .] — Where the unavoidable 
oonBCiiuenoe of a laudul act done by a 
person on his own land, suoli as the 
erection of a mill dam, is to injure his 
neighbour, an action lies for such 
injury ; but not if such act per se 
would not be necessarily or probably 
injurious, but becomos so from a cause 
not under the control of either party. — 
Peters v. Hevinney (1857), 6 C. P. 

3 89.~CAN. 

PART II. SECT. 1, SUB-SECT. 4 . 

216 iii. .1 — An action for 

damages for a misrepresentation on a 
sale of goods was dismissed on the 
ground that there was no evldenoe on 
which damages could be assessed. On 
appeal the trial judge’s view, as to the | 


absence of evidence of damages, was 
sustained, but it was held that os a 
breach of warranty had been shown 
pltf. was entitled to a judgment for 
nominal damagos, but that since the 
action was ono for the recovery of 
substautial damages Sc not merely to 
assort a legal right there should be no 
costs of the trial or appeal to either 

r ty. — Smith v. Ward, [1928] 4 
L. R. 850 : [1928] 3 W. W. R. 341 ; 
37 Man. L. R. 628.— CAN. 

PART II. SECT. 8, SUB-SECT. 1. 

237 Ui. .]— PltfB. complained 

that dofts. dug holes in the beach upon 
their lands on the shore of a lake, 
where the sand met the graas-oovered 
bank, that sand swept from pltfs.* 
lands by storms was carried by the 
wind across defts.* beaoh. Sc came to 

4 


rest in these holes. Sc that, when the 
next storm came, the sand remained 
in the holes Sc was not blown book to 
pltfs.’ lauds. Pltf 8. contended that it 
was wrongfully detained by dofts. : — 
Held : pltfs. bad no cause of action, as 
the sand could not be oonsidered a 
chattel upon its severance by the wind 
from its original situs, if shifting 
sand oould be said to have a situs. — 
Bremnbh V. Bleaklet, (1924} 2 

D. L. R. 202 ; 64 O. L R. 243 ; 
revfiQ., [1923] 2 D. L. R. 576; 62 
O. L. R. 124.— GAN. 

■o. Mental suffering insufficient.}— 
Mental suiferlng caus^ by a deft, \rill 
not support an action for damages in 
the abionoe of some injuria to ^tf. — 
Edmonds v. Armstrono Funbral 
Home, Ltd., [1930] 3 W. W. R. 649 ; 
[1931] 1 D. L. II. 676.— CAN. 
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L. G. R. 264. Retd. Yorkshire East Biding 
County Council v, Selby Bridge Co., [1026] 
Cb. 841 ; Boumemoutb-Swanage Motor Boad 
& Ferry Co. v. Harvey, [1929] 1 Ch. 680. 

247. Add. Annotation : — Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. C. 218. 

249. Add. Annotations: — Ck>nsd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine V. Hyde, [1919] 2 Cb. 129 ; Ware & De 
Preville v. Motor Trade Assocn., [1921] 8 
K. B. 40 ; Sorrell v. Smith, [1924] 1 Ch. 606. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 Ch. 28 ; Thomp^n v. British 
Medical Assocn. (N.S.W. Branch), [1924] 
A. C, 764. Apld. Sorrell v. Smith, [1925] 
A. C. 700, Refd. Evans v. Heathcote, [1918] 
I K. B. 418 ; Thomas v. Moore, [1918] 1 K. B. 
655 ; Davies v. Thomas, [1920] 2 Ch. 189 ; 
Rawlings v. General Tradbig Co., [1921] 1 
K. B. 636 ; Brimelow v. Casson, [1924] 1 Ch. 
302 ; British Oxygen Co. v. Liquid Air, 
[1925] Ch. 383. 

249a. Unlawful means used.] — A single 

person or a body of persons commits an 
actionable wrong if he or they indict actual 
pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not comprise any specidc 
act which is per ae actionable & actual malice 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 
from. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 
taining “ the honour & interests of the 
medical profession,” & other defts., who 
were members of the Association, instituted 
& pTirsued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
officers of a certain medic^ dispensary was 
detrimental to the honour & inteiests of the 
profession. As a result of the boycott pltfs. 
suffered pecuniary loss in the exercise of their 
profession : — Held : pltfs. had a good cause 
of action against all defts. for damages. — 
Pratt v. British Medical Assocn., [1919] 

1 K. B. 244 ; 88 L. J. K. B. 628 ; 120 L. T. 
41 ; 36 T. L. R. 14 ; 63 Sol. Jo. 84. 

Annolediong: — CODSd. Ware & De FrevUle v. Motor Trade 

Assoon., [1921] 3 E. B. 40. Raid. Valentine v. Hyde, 


[1919] 2 Ch. 129 ; Davies v. Thomas, [10201 1 Ch. 217 : 
Hodges V. Webh, [1920] 2 Ch. 70 ; Said v. Butt, [1920] 
3 K. B. 497 ; Sorrell v. Smith, [1925] A. C. 700. 

250. Annotations: — Consd. Valentine v. Hyde, 
[1919] 2 Ch. 129. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Wai*e 
& De Preville v. Motor Trade Assocn., [1921] 
3 K. B. 40. 

251. Add. Annotation : — Refd. Spalding v. Gamage 
(1918), 35 R. P. C. 101. 

253. Add. Annotations : — Consd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Valen- 
tine V. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920] 2 Ch. 189. Consd. 
Hodges V. Webb, [1920] 2 Ch. 70 ; Ware & 
De Preville v. Motor Trade Asssocn., [1921] 
3 K. B. 40 ; White v. Riley, [1921] 1 Ch. 1 ; 
Sorrell v. Smith, [1923] 2 Ch. 32. Apld. 
Sorrell v. Smith, [1925] A. C. 700. Consd. 
Hardie & Lane v. Chilton, [1928] 2 E. B. 306. 
Refd. Wolstenholme v. Arias, [1920] 2 Ch. 403 ; 
Sorrell v. Smith, [1924] I Ch. 506. 

255. Annotation : — Refd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

256. Add. Annotations: — Distd. The Zelo, [1922] 
P. 9. Apld. Federated Coal & Shipping Co. 
V, R., [1922] 2 K. B. 42. Consd. McColl r. 
Canadian Pacific Ry., [1923] A. C. 126. 
Refd. Elliott Steam Tug Co. r. Shipping 
ControUer, [1922] 1 K. B. 127. 

257a. .1 — A number of discharged sailors 

entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
that the deft, had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft, had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
a contract with pltfs. : — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft, of a sub- 
sisting contract wljich one party, at all 
events, is still willing & able to perform ; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay. — L ong v. Smithson (1918), 88 
L. J. K. B. 223 ; 118 L. T. 078 ; 62 Sol. Jo. 
472, D. C. 

Annotaiian . -Refd. Said v. Butt, [1920] 3 E. B. 497. 


PART II. SECT. 3, SUB-SECT. 2.-~B. 

258 il. .) — If a person who, by 

virtue of his position or Influence, has 
power to carry out Ills design, attempts, 
without lustifloation, to prevent, & 
succeeds in preventing by threats to 
or apeoiai Infli.'ence upon a workman's 
employers, or would-be employers, 
such workman from obtaining or 
bolding employment In bis calling. & 
such workman sutTCrs damage thereby, 
then that person is liable to the work- 
man for such damage. — Thompson v. 
Btall & Cunningham, [1924] 4 

D. L. R. 778 ; 3 W. W. R. 624.— CAN. 

256 ii. .] — Pltf. CO., a manu- 
facturer of newsprint, brought this 
action against other manufaotnrers 
of the same articles for a declaration 


that such of defts. as supplied less than 
their proper share of newsprint to 
Canadian publishers during the years 
1918 &; 1919, were liable to pay to pltf. 
CO. the loss suffered by it in supplying 
more than its proper share during the 
two years & asked for an aocoimt & 
payment. The claim was based upon 
an alleged agreement between the 

E arties & also upon orders alleged to 
ave been made by the Paper Comp- 
troller appointed by the Canadian 
Government in Nov. 1917: — Held: 
although pltf. CO. sustained a sub- 
stantial loss of profit by reason of its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prices 
fixed by the Comptroller when It could 
have been sold to limited states cus- 
tomers at higher prices, So was thus 


compelled to bear the burden, which 
should have been shared by some of 
defts. the ct. had no jurisdiction to 
compel an adjustment of pltf. co.’s 
claim by those defts. who slifrked their 
fair share of the burden. — F ort 
Frances Put-p Co. v. Spanish River 
Pulp Co., [1928] I D. L. U. 7,53 ; 61 
O. L. H. 612; affd., [1929] 4 D. L. H, 
192; 61 O. L. Ji. 148; rmsd., [1031] 
2 J). L. II. 97. P. f \ - CAN. 


257 1. .1 — Where a workman 

who has been suspended by his em- 
ployers suffers damage as a result of 
two or more persons conspiring with- 
out justification, to induce the employ- 
ers not to reinstate him, be has a riglit 
of action against them. — Thompson v. 
Ryall Sc Cunningham, [1924] 4 
D. L. R. 778 ; 3 W. W. R. 524.— CAN. 
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258. Annotations : — Consd. Pontardawe R.D.C. r. 
Moore-Gwyn, [1929] 1 Ch. 056. Refd. 

Steam v. Prentice, [1919] 1 K. B. 394 ; 

Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341. 

259a. Damage by rats.] — A firm of artificial 

manure manufacturers bad on their premises, 
for the purposes of tlieir business, a heap of 
bones which attracted rats. The occupier of 
adjoining promises was a farmer. The rats 
made runs between the factory &> the fields 
& entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in past 
years, or anything to show that an increase 
wliich Imd actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers : — Held : 
in the absence of evidence showing that there 
had been an unusual 6l excessive colle<jtion 
of bones on the factory premises, or of any- 
i-hing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages. — 
Steaiin Prkntice Brotiikiis, Ltd., [1919] 
1 K. B. 394 ; 88 L. J. K. B. 422 ; 120 L. T. 
445 ; 35 T. L. U, 207 ; 03 Sol. .lo. 229 ; 17 
L. 0. Tl. 142, D. C. 

261. Add* Annotation: — Refd. Ware & De Pre- 
ville V. Motor Trade Assocn., [1921] 3 K. B. 
40. 

262. Add. Arnioiaiions ; — Apld. The Moliere (1924), 
41 T. 1.. K. 154. Refd. Kent v. Atkinson, 
[1923] P. 142. 

263. Add. Annotation : — Refd. Kent v. Atkinson, 
[1923] P. 142. 

264. Add. Annotations Barnett i>. Cohen, 

[1921 ] 2 K. B. 401 ; Kent v. Atkinson, [1923] 
P. 142. 


265. Add. Annotaiion : — Refd. Nunan v. Southern 
By., [1924] 1 K. B. 223. 

266. Add. Annotations : — Consd. Bradford Comn. 
V. Webster. [1920] 2 K. B. 135. Apld. The 
Moliere (1924), 41 T. L. R. 164. Refd. 
Baker v. Dalgleish S.S. Co., [1922] 1 E B. 36. 

268. Annotation : — Consd. Weld-Blundeil v. Ste- 
phens, [1919] 1 K. B. 520. 

283. Add. Annotation : — ^Refd. Priem Barnet 17. C. 
V. Adams, [1927] 2 Ch. 25. 

296. Annotaiion : — Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

304. Add. Annotation: — ^Refd. Everett v. Ryder 
(1920), 135 L. T. 302. 

310. Annotations : — Generally , Refd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. T>. C. (1928), 92 J. P. 98. 

320. Add. Ayinoiaiions : — Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 540. Refd. James v. 
British General Insce., [1927] 2 K. B. 311 ; 
Roval Ex(;hange Assce. v. Hope, [1928] Cli. 
179 ; Re (Collier, [1930] 2 Ch. 37. 

323. Add. Annotaiion: — Consd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 540. 

325. Add. Annotaiion : — ^Refd. Poster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

326. Add. Annotations: — Apld. Wild v. Simpson, 
[1 91 9] 2 K. B. 544. Consd. Lipton v. Powell, 
[1921] 2 K. B. 51. 

328. Add. Annotation : — Refd. British Oxygen Co 
V. Liquid Air, [1925] Ch. 383. 

332. Add. Annotation : — Refd. Weld-Blundell v, 
Stephens, [1920] A. 0. 956. 

333. Add. Annotation: — Refd. Weld-BIundell r. 
Stephens, [1920] A. C. 950. 


Part III. — Who may Sue and be Sued. 

338. Add. Annotation: — Refd. Rex Co. & Rex 340. Add. Annotations : — Refd. The Coaster (1922), 
Research Corpn. v. Muirlicad &> Comptroller- 91 L. J. P. 145 ; Page v. Scottish Insce. 

General of Patents (1926), 44 R. P, C. 38. Corpn. (1929), 98 L. J. K. B. 308 ; Allge- 
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258 ii. JJnyhtenfd ferwe .] — 

Applt. & reBj). owin'd & resided upon 
adjoining properties. In ri'isp. 

erected an 8 ft. iron fence or hoarding 
on the boundary hetween the pro- 
perties. In 11129 resp. raised the fence 
to a height of 1 8 ft.. In order to shield 
Ids lavatory from the view of an attic 
window which applt^liad erected. On 
the day the work of heightening was 
started appit. notified resp. tliat, us 
the fence could not he erected wit hout 
a trespass being con\mIf ted, he would 
sue for damages If the work were pro- 
ceeded with. A few^ days later ajiiilt. 
obtained an Interdict restraining resp. 
from ti’espossing on his land. A]>plt. 
then instituted the present uetfon, 
claiming damages on the ground tliut. 
resi). had maliciously by himself, his 
servants and/or workmen trespasseil 
upon the land for the pm*pose of 
erecting a hoarding on the boundary. 
It was proved that on ono occasion a 
piece of timber feb upon appit. land 
« was Immediately removed by the 
workmen : — Held : ( 1 ) although the 

beigbtoning of the fence depreciated 
ibe value of appit. ’s property, appit. 


could not. recover damages, even If the 
■work Lad been done maliciously ; 
(2) as lesp. Lad not trespassed under 
a claim of riglit & bad not insolently or 
defiantly insisted upon going on appit. 's 
laml, apyilt. was not entitled to succeed. 
- Vanstom r. Fhost, 11930] W. L. H. 
]21.~S. AF. 

PART II. SECT. 3, SUB-SECT. 2.-- E. 

n i. - Kj'jmltfionfnmi ‘innuht r- 

filiijf of ('hvrvh.} — Tokwh r. JsAAt' 
(No. 2), 11931 1 2 W. W. h*. 48; 2 

D. L. K. 8J9.— CAN. 

sp. (loods claimed from tenant — 
licfvml of access hy landlord .} — 
Bonxkll V. Fekrib, [1929] 1 D. L. R. 
510 ; 00 N. S. K. 297.— CAN. 

BQ. Interference nnth pnixtcy .] — A 
right to privacy is not an Inherent right 
of a pally & can arise only by express 
usage, by gi'unt. or by special pctmisslon. 
When*, tbcrt'fore, pltf. brought a suit 
fur the closing of certain windows 
opened by deft, in a newly constructed 
I second storey of his house which was 
adjoining pltf.'s on the ground that 
I tlie female apaituients of pltf.’s house 
! weie overlooked & his privacy was 

6 


di'stroyed : — Held : pltf.’s claim could 
nnl succeed.— Kksiio Saiitj v. Mitsam- 
MAT Mttktakiman (1931), I. L. II. 10 
Pat. 280.— IND. 

PART II. SECT. 5. 

325 iv. Ayreemefni to prosecute. 

third party.] — I’ltf. was in a position 
/o give evidence that one U. was Im- 
plicatt'd with him in the Illegal mami- 
fuetun' of alcohol. Deft. L., who wajs 
alleged to bt? acting not only on his 
ov^'n behalf but also on behalf of his 
eo-defts.. all of whom were said to have 
i“<*asons for wdshlug to he revenged on 
lb, agrtHMl with pltf. to pay him for 
said evidence on the conviction of B., 
t.he remuneration to be on a sliding 
scale in accordance with the severity 
i>f the sentence obtained by pltf.’s 
evidence. Part payment was made 
under the contract & pltf. sued for the 
baluiu;c ; B. having been convicted : — 
II cM : the contract was unlawful as 
against public policy, &, therefore, 
unenforceable. — Symington v. Van- 
coi^vER Breweries, Ltd. & Riefel, 
11931] 1 W. W. li. 410 ; 1 D. L. R. 
935 ; affp., [1930] 3 W. R. 19 ; 4 
D. L. R. 1023.— CAN. 
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nieine Versicliemngs-Gesollschaft llelvertia 
r. Ge^an^ Property Administiat.<>r, [193]] 
1 Jv. li. 672. 

864. Add, Annotation Soviet Kepublics 

Union v. Belaicw (1925), 42 T. L. R. 21. 

360. Add, Anfioiatioyi : — Refd. Aksionairnoye 
Obschestvo A. M. Luther v, Sagor, [192*1] 
1 K. B. 456. 

360a. Recognised, if acknowledged here.] — Where 
a revolution has taken place in a foreign 
country & the new Govt, has been recognised 
as the de jure Sovereign of that country bv 
our Govt., that new Govt. Is entitled to the 
possession & custody in England of records 
& State archives deposited here before the 
revolution by the old Govt. — Soviet So- 
cialist Republics Union v. Onou (1925) 
69 Sol. Jo. 076. 

363. Add, Annoiationa : — Refd, Aksionairnoye Ob- 
schestvo A. M. Luther v, Sagor, [1921] 1 
K. B. 456 ; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. R. 21. 


366a. Action by procurator — Validity of 

appointment.] — -Pltf., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. : — Held : 

(1 ) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the oihce of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King.— Acuna 
Binolky (1616), Hob. 78, 113 ; 80 E. R. 203. 

AniwicUionfi As Jo (2) Consd. Hullott v. Spain (1828), 2 

FolId.,Penedo v. Johnson (1873), 22 W. R. 
103. Oenerally, Refd. Brunswick v. Hanover (1844), 1.3 
L* J. Oil. 107. 


366b, Action by minister plenipotentiary.] — 

A demurrer allowed to a bill liled by the 
agent duly authorised, minister pleni- 
potentiary of a foreign state, in respect of 
rights of such state, on th(^ ground that the* 
state W'as not properly I’epresented. — 
Se'HNElUEH V. I.IZAKDI (1846), 9 Beav. 461 ; 
15 L. J. Ch. 435 ; .50 E. K. 421. 

Annotation : — Folld. Penedo (Baron) v. Johnson (1873), 29 
L. T. 402. 


366c. Claim under unregistered bill of sale.]— 

To a bill filed by the Cliargt^ d’Affaires of the 
Brazilian Govt, in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanctid, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
gi'ound that the minister could not sue in 
his own name wiis allowed. — Penedo (Baron) 
V. Johnson (1873), 29 L. T. 4.52 ; 22 W. R. 
103. 

368. Annotation : — Consd. Duff Development Co. 
V, Kelantau Government, [1923] 1 Ch. 385. 


372. Add, Annotation : — Refd. Duff Development 
Co. V, Kelantan Government, 11924] A. C. 
797. 


375* Annotations: — Refd. The Tervaete (1922), 
128 L. T. 176 ; Duff Development Co. v, 
Kelantau Government, [1923] 1 Ch. 385 ; 
Duff Development Co, v. Kelantan Govern- 


ment, [1924] A. C. 797 ; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 

376. Add. Annotation : — As to (2) Folld. Soviet 
Republics Union v, Belaiew (1925), 42 
T. L. R. 21. 

376a. .] — A foreign Sovereign sui^ in 

the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross proceedings in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for defts. who 
held a concession from pltfs. for the con- 
struction of a railway in their territory. A 
counterclaim for damages in respect of alleged 
breaches of the terms of the concession was 
struck out. — South African Republic v, 
COMPAGNIE PrANCO-BELOE DU CHEMIN DE 
Per DU Nord. [1898] 1 Ch. 190 ; 77 L. T. 
555 ; 46 W. R. 151 ; 14 T. L. R. 05 ; 42 
Sol. Jo. 66. 

Annotations Consd. Duff DevolopmouL Co. v. KelaiitaD 
(Jovernment, fl!)241 A. C. 797. Refd. Suarez, Suarez 
V. Suarez. (1918] 1 Ch. 17B : The Tervaete, [1922] P. 259 ; 
Soviet Republics Uuion v. Belaiew (1925), 42 T. L. R. 21. 

376b. .] — In 1916 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by the Imperial 
Russian Govt. continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred largo financial obliga- 
tions, hod possession of certain documents, 
wliich related to those obligations were 
the property of those Govts. The committee 
ceased to operate in 1918, & Hie documents 
were handed over to a board of trustees 
appointed by the Chargd d’Affaires of the 
liussian Provincial Govt., & deft, became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft, as a 
rnembei’ of the Russian Govt. Committee 
with regard to the transactions to wliich the 
documents related. Pltfs. claimed the de- 
livery up of the documents, & deft, contended 
that he was entitled to a lien on the docu- 
ments until ho had received an indemnity in 
respect of the other actions, & he set. up the 
contention by way of defence & counter- 
claim : — Held : although where a sovereign 
statue was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with tho claim, thf* action succeeded & the 
counterclaim failed. — Soviet ItEPUBLics 
Union i;. Belaiew (1925), 134 L. T. 64; 
42 T L. R. 21. 

883. Add. Annotation : - Refd. Soviet Republics 
Union r. Belaiew (1925), 42 T. L. R. 21. 

387. Add, Annotaiiona : — Consd. Compania Mor- 
canti! Ai*gentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176 ; 
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The Gagara, [19J9] P. 95; The Porto 
Alezand^, [1920] P. 30 ; Duff Development 
Co. V. Kelantan Government & Colonies 
Crown Agents (1922), 39 T. L. R. 96 ; Duff 
Development Co. r. Kelantan Government, 
[1024] A. C. 797. 

887a. Notwithstanding restrictions on exercise 

of sovereign rights.]--(l) It w the settled 
practice of the ct. to t^e judicial notice of 
the status of any foreign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State ; & 
the information so received is conclusive. 

(2) A Govt, recognised as sovereign by His 
Majesty’s Govt, is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, A the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt, to pay 
the costs of the arbn. In Dec. 1921, the 
Govt, applied to the Ch. Div., under Arbn. 
Act, 1889, 6. 11, to set aside the award, but 
the application was refused- In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement 
regulating the relations between the Sultan 
& the King. By this agreement the Sultan 
agreed to have no political relations with 
any foreign power excex>t through the medium 
of the King, & in all mattei-s of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive ; (3) the Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award. — Duff Development Co. v, 
Kelantan Government, [1924] A. C. 797 ; 
93 L. J. Ch. 343 ; 131 L. T. 676 ; 40 T. L. R. 
666 ; 68 Sol. Jo. 659. H. L. 

Annotalums: — As to (1) Apld. Engrolke v. Musinaun, [19281 
A. 0.433. Retd. Miismann ti. Eiiffelke (1927), 96 L. J.K.IL 
824. A6 to (3) Refd. Dickinson v. Del Solar (1929), 45 
T. L. R. 637. 

888. AnnotcUion : — ^Refd. Duff Development Co. 
V, Kelantan Government, [1924] A. 0. 797. 

389. Add* Annotation : — Consd. Soviet Republic 
Union v. Belaiew (1926), 42 T. L, R. 21. 


Digest Supplement. 

890. Add, Annotations: — ^Reld. The Tervaete, 
[1922] P. 259 ; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 386. 

892. Add, Annoiaiiona : — ^Refd. Aksionaimoye Ob- 
schestvo A. M. Luther v. Sagor, [1921 ] 3 K. B. 
532 ; The Tervaete, [1922] P. 269 ; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385 ; The Jupiter (1024), 93 
L. J. P. 156; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

392a. .] — (1) In proceeding in the cts. 

of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct, will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
CO. & the Govt, of Kelantan an award was 
made in favour of the co. with costs. The 
Govt, of Kelantan then move.d to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan & the 
Crown agents appeared together &, contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costa by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed- 
ings to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(3) that subinission had not the effect of 
rendering liable to execution any property 
belonging to the Govt, within the jurisdiction. 
— Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; 92 L. J. Ch. 
273 ; 129 L. T. 290 ; 39 T. L. R. 187 ; 67 
Sol. Jo. 260, C. A. 

393. Add. Annoiations : — ^Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 

393a. .] — A sovereign independent State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreigpi country, lose 
its immunity from being impleaded in the cts. 
of the foreign country. — Compania Mbrcan- 
TIL Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816 ; 131 L. T. 
388 ; 40 T. L. R. 601 ; 68 Sol. Jo. 666, 0. A. 

893b. .] — Duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

393c. .] — Duff Development Co. v, 

Kelantan Government, No. 387a, ante. 

894. Add. Annotations : — ^Refd. Re Suarez, Suarez 
V. Suarez, [1918] 1 Ch. 176; The Gagara, 
[1919] P. 95 ; The Porto Alexandre, [1920] 
P. 30 ; Duff Development Co. v. Kelantan 
Government (1922), 39 T. L. R. 96 ; Duff 
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Development Co. v. Kelantan Government, 
[1924] A. C. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 98 L. J. K. B. 816. 

403. Add, Afinotation : — Generally^ Refd* Soviet 
Republics Union v, Belaiew (1925), 134 
L. T. 64. 

406. Add, Annotaiiojis : — Consd. Dull Develop- 
ment Co. V, Kelantan Government, [1924] 
A. C. 797. Refd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 96 ; The Porto Alexandre, [1920] P. 30 ; i 
Duff Development Co. v. Kelantan Govern- | 


mont (1922), 39 T. L. R. 96 ; Compania 
Mercantil Argentina v. United States Slip- 
ping Board (1924), 93 L. J. K. B. 816. 

407a. .} — Duff Development Co. v, 

Kelantan Government, No. 392a, ante, 

407b. .] — Duff Development Co. v, 

Keiantan Government, No. 387a, ante 

409. Add, Annotations : — Refd. Aksionairnoye Ob- 
sohestvo A. M. Luther v, Sagor, [1921] 1 
K. B. 456 ; Duff Development Co. v, Kelantan 
Government, [1923] 1 Ch. 385 ; Duff Develop- 
ment Co. V, Kelantan Government, [1924] 
A. C. 797. 


Part IV. — Conditions 

425. Add, Annotations : — Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank t\ SutclifTe, [19i8] 

2 K B. 83a 

428. Add, Annotation : — Refd. Bradford Old Bank, 
Ltd. V, Sutcliffe (1918), 34 T. L. R. 619, j 

430. Add, Annotations : — Consd. Joacliimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 

2 K. B. 833. 

434. Add, Annotations : — Refd. Bradford Old Bank 
V, Sutcliffe, [1918] 2 K. B. 833 ; Joachimson 
V, Swiss Bank Corpn., [1921] 3 K. B. 110. 


Precedent to Action. 

436. Add, Citation 1 1 T.. J. Q. B. 87. 

448. Add. Annotaiioyi : — Refd. Bradford Old Bank 
V, Sutcliffe, [1918] 2 K. B. 833. 

461. Add. Annoialio'ns : — Consd. Joacliimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v, Sutcliffe, [1918] 
2 K. B. 833. 

462. Add, Annotation : — AcS /o (1) Refd. Bradford 
Old Bank r. Sutcliffe, [1918] 2 K. B. 833. 

463. Add. A'iinotation : — Consd. Bradford Old 
Bank v. Sutcliffe, [1918] 2 K. B. 833. 

480. Add “ For full anns., see S. 0., No. 170, 
anie,*^ 


Part V. — Suspension 

496. Add. Annotation Refd. Admiralty Comra. 
V. S.S. Amerika, [1917] A. C. 38. 

497a. .] — If the party know that he has 

been robbed of the goods, he must, in order i 


of Right of Action. 

to obtain re^stitution, first T>rosecutc tlic 
felon. — Harris v. Shaw (1736), Lee temp. 
Hard. 349 ; 95 K. R. 226. 

Annntfdion : — Refd. Wells i\ Abraliaras (1872), L. R. 7 
Q. U. Cdi4. 


PART IV. SECT. 2. 

io. Consent of superrisors- Con^ 
struction of local Art - Act ion hy 
“ creditor *' — Who Sec.I. 1 of c. 73, 

1927, an Ant reBpcctinp tho (Jity of 
Swift Current, i)rovideH that during: a 
certain period no “ creditor ” eliall 
commence a “ fiiiit, oetJon or othc]- 
proceeding against the city without 
tho written consent of the “ suiwir- 
visors,” & sect. 2 defines “ creditor ” 
as a person, firm, etc., “ now having, or 
who may hei*eattcr have, any aeliou, 
cause of action, deht;, account, 
covenant, contract, claim or demand 
whatsoever, against the ch y : — 
Held : definition of “ creditor ” is 
wide enongli tr) Include a person having 
a. cause of aotion found(jd only on tort. 
— Beiswanger V , Swift Current, 
ri9.30] 3 W. W. R. 519; |1931] 1 

I). L. R. 407 ; affp., [19301 4 D. L. R. 
1031 ; 2 W. W. R. 59 ; 24 S. L. R. 
453.—CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

488 ii. Claim under Crimi^ 

nal Injuries Code of Irela-nd.] — Tho 
rule or doctrine that no civil remedy 
will lie against tho perpetrators of a 
felonious act until tliey have boon 
prosecuted to conviction is not 
applicable to a claim for compensation 
under Criminal Injuries Code of 
Ireland for goods stolen in the course 
of rioting. — Tyler r. Cork County 
Council, [1921] 2 I. R. 8. — IR. 

499 L .] — A criminal charge 

was laid by pltf. bank against deft, in 
resiieot of 91,800 which the bank 


alleged It had ov<‘.rpnid deft. Before 
I decision in tlio criminal trial had been 
i given, T>ltfa. iristitut.ed an action t(j 
recover the money. It was contended 
on behalf of deft, that Ininjediulely the 
ovldence disclosed a criminal olTence 
on the part of deft., wliich Jiad not been 
pro.secuted to conviction or acquittal, 
pltfs. should not have been allowed to 

E roceed with the action, hut should 
avo boon non-suited : — Held : as a 
criminal prosecution had actually bcfui 
carried through, even though tho 
decision was under advisement, ti>e 
action could he nioiutalned. — H'I’ an- 
DARD Bank of Canada i\ Suuen Waii, 
[1919] 1 W. W. R. 586 ; 20 B. C. II. 
441.— CAN, 

499 ii. .] — Where, In an 

action for assault & battery, pltf. 
proves that the injury caused grievous 
bodily harm, pltf. will be nonsuited 
unless It appears that proceedings have 
been taken against deft, for the 
criminal olfence. — S uhoul v. Kay 
( 1862), 10 N. B. R. (5 All.) 244.— CAN. 

604 iii. .] -No 

bard & fast rule can bo laid down to 
indicate tho considerations hy which 
a ct. ought to be guided in con.sldoring 
the question of the stay of a criminal 
proceeding, pending the disposal of a 
civil suit, & each case must bo deter- 
mined upon its own facts. Even if 
some or all tho matters materially In 
issue are the same, that in itself caTint)t 
i>o a reason for staying tlic criminal 
proceodings. One test is whether the 

g rosecution is public or private. Where 
is public the ct. as a rule would not 
stay criminal proceedings. — Gopal- 

9 


OHANDltA CIIAKUAVaRTI i\ IvINU IOM 

rKUOR (1929), 1. L. n. Cil : CVilf!. 558. - 

IND. 

604 iv. — The rule 

that when) i)ll,r. hiujh in respect of a 
wrong which Is a tort also a felony, 
deft, should be prosecuted in respeet of 
Uic felony before the cl ril aotion is heard, 
does not make such (jrimlnal i»rosecu- 
tlon an Indlsponsable condition Hrece- 
dent to the right to maintain tho civil 
action. ’ In its modern application the 
rule is merely Kuspensery of tiie civil 
rights, S: is subject to tlie c.xercise of 
Judicial dLscretioii. lii exorcising such 
diHcrclJon the ot. may (jonsider circum- 
stances, such as the infarjey, ignorance, 
or i>overty of pltf., which may afford 
excuse for the failure t,o j)roHoeute in 
respect of tlio felony. Where piti. has 
obtained a verdict In the civil action, 
the ct., on mol.ion for a now trial or for 
Judgment, may consider the cii-cum- 
stanco that between verdict & motion 
deft, has bet^h pros«;euted in respect, f»f 
the felony. — Cartaklf. v. URU (No. 2), 
[1918] 2 J. 11. 442.— IR. 

604 V. .]--()n Aug. 

12, 1920, an information for theft was 
laid by defts. against pltf. On Aug. 23, 
1920, pltf. began an action in a division 
ct. against (lefts, to l•eex:»ve^ $99 for 
wages ; on Aug. 30, (lefts, eoiinter- 
olairned In the M i vision ct, action for 
money *1’ tickets amonntlng to $202.74, 
“ fraudulently & without (lolour of 
right " coijv(Tlod by pltf. to bis own 
use, the suhjtHJt of conversion being 
the same as that in respect of which the 
criminal charge was made ; on Sept. 22 
pltf. was committed for trial on the 
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Add, Annofaiion : — Refd. Admiralty Comrs. | 
V. S.S. Amerika, [193 7] A. C. 38. 

616. Add. Annotation: — Refd. Canvey Island 
Comrs. V. Preedy (1921), 91 L. J. Ch. 203. 


640. Add, Annotaiimis : — Refd. Weld-Blundell v, 
Stephens, [1919] 1 K. B. 520; Samuel v, 
Dumas, [1924] A. C. 431 ; Pailin v. Northern 
Employers Mutual Indemnity Co., [1926] 
2 K. B. 78 


Part VIII. — Maintenance and Champerty. 


649. Add. Annoiaiions : — Expld. Neiullo v. London 
“ Express ” Newspaper, [1919] A. C. 308. 
Refd. Ford v. Radford (1920), 30 T. L. H. 
658. 


661. Add. Annotation : — Consd. Neville v. liondon 
Express ” Newspaper, [1919] A. C. 308. 

652. Add. Annotation : — Refd. Neville ??. London 
“ Express ” Newspaper, [1919] A. C. 308. 

556. Add. Citation : — After “ [1917] 2 K. B. 504, 
C. A.’* add “On appeal, [1919] A. G. 808, 
n. L.,” & after “ .500 add “ 50Ia, 719a.” 
A dd AnnoUiiion Utid. Wie^girw v. Lavv 
(1928), 44 T.L. it. 721. 

667. Add, Annotation Reid, Neville v. London 
“ Expres.s ” Newspaper, [1919] A. C. 368. 

658. Add. An77o/a/io)i Consd. Neville v. l^ondon 
“Express” Newspaper, [1919] A. C. 308. 

559. Add. Annoiaiions : — Consd. Neville v. London 
” Ex proas ” New.spaper, [1919] A. C. 308. 
Refd. Weld •Blundell v. Stephens, [1919] 1 
K. B. 520 ; Bickman v. Kent or Romney 
Marsh SlM*epbreeders’ Assoon. (1020), 30 
T. L. R. 528. 


560. For (die existing paragraph substitute the 
following pai'figriiph : — 

— , — •] — (1) Tlie success of the main- 

tained litigation, whether an action or a 
defence, is not a bar to the right of action for 
maintenance. 


(2) An action for damages for maintenance 
will not lie in tJie absence of proof ed special 
damage.— Neville v. London ” Exdress ” 
Newspaper, Ltd., [1919] A. C. 308; 88 
L. J. K. 13. 282 ; 120 L. T. 299 ; 35 T. h. U 
107 ; 63 Sol. ,Jo. 213, 11. L. 

.l/r/w/a/ifms :—A3 to (2) Folld. Uickmmi v. Kimt or Poninev 
MarHh Sht)op brooders Assocn. (19*^0), ^7 T. L It irri 

pa "wiki";"- 


501, AnnoiaHon :~As to (2) Refd. Mackey v. 
Monks (Preston), [1918] A. C. 59. 


561a. Special damage — Necessity to prove.] — 

NEVII.LE V. London “ Express ” News- 
paper, T^td., No. 500, ante. 

561b. .] — Pltf., a member of deft. 

assoon., brought an action against C., the 
secretary, & W., the president, of the assocn., 
for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
respect of tlie same business. Tlie action* 
resulted in judgment for defts. on tlie claim, 
with damages for £75 for C. on the counter- 
claim, The assocn. before the hearing of the 
action had passed resolutions to indemnify C. 
& W. against any liability or costs arising 
from the action against tliem, A: that the 
indemnity sliould extend to the costs of any 
counterclaim that counsed might advise 
should be made, pn)vided that any costs of 
the action for which the assocn. would be 
liable should be paid pro tanio out of any 
moneys recovered in the action. Pltf. then 
brought /in action against the assocn. for 
maintenance &, ch/imperty, other relief : — 
Held : (1 ) champerty being a form of 

maintenance, a decision which applies to 
the gentis must .also apply to the species ; 
(2) pitf. had not proved any special damage, 
it ids claim in ch.amporty failed equally 
with hifi claim in mainten/inco. — Hickman v. 
Keni’ or R(')Mney Marsh Siikeprreeders’ 
Assocn. (1920), as reported in 151 L. T. Jo. 5, 
C. A. 

566. Add. Annotation .*---Refd. Neville v. London 
“Express” Newspaper, [1919] A. C. 308. 

669. Add. Aymoiaiion : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

576. Annotaiiojis : — For “ For full anns., see ” 
read “ Mentd. Williams v. Pago (No. 4) 
(1859), 28 Beav. 148.” 

677. Add. Annotation : — Consd. Neville v. London 
“ Express” Newspaper, [1919] A. C. 308. 


criminal chunjt!, ^ on Sojit. :{0, a 
true bill was found ai^nlnst bim In the 
BOBriiouw. On a Hiibsoqiient day l.Jio 
of tlxi division ct. linard nrini- 
mimt as to wljrtiior l-lur oelion sljould 
bo proceed od wllli boft>re tJjo orinuual 
chanre was Lakon nij ; lie decided LJiat 
it Bhould, & flxetl a day for trial, but 
on Dec. 10, 1020, neither the action 
nor the criminal pnicecdini? liavinjf 
been tried, an order was made bv a 
jiid«e of the Supreme Ct. of Ontario, 
upon the application of defts,, jiro- 
lubiting tlie JiidKe of tlio division court 
from proceeding in tJiC action until 
alter the linal disposit ion of tlie crimi- 
nai prosecution. J ’I tf# appealed from 
tlds order, & before tin; eornpletion of 
the argument of the appeal pill, was 
tried upon the criminal charge & 
acquitted: — Held: tlie division ct. 
Judge had the right, the claim .X 
counterclaim being within the Juris- 
dlotion of the ct., to stay iirocoodlngs 


I case; & 

proliibitjon did not lie, oven if the 
I judge erred in the coriolueion to which 
I he aauu\—JCc Rkyant v. City Dairy 
I Oo (Ijf'Ji), D. L. 283 ; 37 Can. 

I Grim. Cas. 405 ; 50 O. L. K. 40.— CAN. 

PART V. SECT. 4, SUB-SECT. 3.— C. 

I I, artiim against comjmny — 

I I ruserntion of directors .] — On apiieal 
j from un ord<T staying a civil action 
I against an iucori>orated co. mitil a 
I emidnal proBeciition against certain 
oiticers tlu*reof Bhould be dispoBcd of : 

I '—{I cut : the appeal should be allowed. 

I ^oI'Loway. Mim-s & Co., 

1 

I PART VIII. SECT. 1. SUB-SECT. 3. 

I 581 ijc, — — — D. died 

1 Bonless in 1843, leaving him surviving 

10 


throe widows, the last of wliom died 
in 18U1. The widows had from time 
to time made nuinerous alienatioriB of 
portions of tladr hustiand’s estate to 
(lefts., most of the l.raiisact ions being 
evidenced by registered deeds. In 
lOOG, the present suit for posseesion 
was brought by A., a collateral of D. 
& certain assignees from A., to whom 
lie, after the death of the lost sur- 
viving widow, hud transferred a share 
In the propertj' in (consideration of 
.7. supply funds for the 

litigation to rc(cover back the land from 
the alienees : -~Held : the English 
rules against champerty & maintenance 
are not in force in India, & agreements 
to fiiifanco litigation on condition of a 
promise to share in Its fruits are not 
against public policy or void & can be 
enforced, unless they arc extortionate 
or otherwise inequitable. — T hakak 
Singh v. Uttam Kaur (1929), 1. L. R. 
10 Lah. 613.— IND. 
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588. Add. Annotations: — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [191*8] 2 K. B. 
261 ; Ford v. Radford (1920), 86 T. 1.. R. 658. 

584a. Special damage — Necessity to prove.] — Hick- 
man V. Kent or Romney Marsh Sheep- 
breeders’ Assocn., No. 561b, ante. 

585. Add. Annotation : — Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 

589. Add. Annotation : — Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 

690. Add. Annotations : — Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
London “ Express ” Newspaper, [1919] A. G. 

592. Add. Annoiaiion : — Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 

594. Add. Annoiaiion -Refd. Wild v. Simpson, 
[1919] 2 K. B. 544. 

598a. Percentage.] — Pltf. was retained 

by deft, to act as his solr. in an action brought 
against him. Deft, had a counterclaim, it, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the succes.s 
of pltf. in that action. Deft, lost tla^ action, 
& Ids solr. sued him for tfie costs : — Held : 
pltf. could not recover as (1) (Bankes, 1^..!.) 
the agreement was ch.ampertous, A its effect 
was to make it an essential part of pltf.’s 
cause of action on his original r(‘tainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 
(2) (Atkin, L..r.) the champertous naturf* 
of the agreement prevented pltf. from com- 
pleting his services lawfully, consequently 
he could not recover on a quantum nwruit. — 
Wild v. Simpson, [1919] 2 K. B. 511; 88 
L. J. K. B. 1085 ; 121 L. T. 326 ; 35 T. L. R. 
576 ; 63 Sol, .To. 625, C. A. 

599a. .] — Pltf. carried on business as 

the “ Turf Register,” which in a prospectus 
issued by him was called a ” society ” ; but 
he was the sole proprietor of i4ie business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him A 
deft, in the terms of the prospectus, that in 
consideration of pltf. “ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net prodts accruing directly or indirectly is 
to be equally divided between claimant & 
the society.” Pltf. brought an action to 
recover the amounts of debts alleged to have 


been wrongfully collected by deft, in breach 
of the agreement : — Held : the agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agi’eement 
itself, & pltf. could not recover. — Ford v. 
Radford (1920), 36 T. L. R. 658 ; 64 Sol. 
Jo. 671. 

601. Add. Annoiafions : — Refd. County Hotel & 
Wine Co. p. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Neville v. liondon “ Express ” News- 
paper, [1919] A. C. 368 ; Ellis v. Torrington, 
[1920] 1 K. B. 399. 

602. Add. A'nnotations : — Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399; 
Allgemeine Versicherungs-G cscllschaft Hel- 
vetia V. German Property Administrator, 
[1931] 1 K. B. (>72. 

603. Ayinoiation : — As to (1) Refd. County Hotel & 
Wine Co. L. N. W. Ry., [1918] 2 K. B. 
251. 

604. Aunotalions : — Refd. County Hotel & Wine 

Co. V. L. &; N. W. Ry., [1918] 2 K. B. 251; 
Marsden Heyes, [1927] 2 K. B. 1. Refd. 

Gottliffe V. Edelston (1930), 99 L. J. K. B. 
547. 

604a. Assignment of option to take 

lease.] — In 1853 the L. C. Ry. Co., the pre- 
decessors of deft. CO., leased land adjacent to 
the station at Carlishi to H. for 999 years, 
for the purpos(i of erecting an liotel thereon. 
The lease contained a covenant by the co. 
witli PI., his exors., administrators lirait;ed 
assigns that the co. &> their successors <te 
assigns shall permit the tenant or occupier 
of tiio hotel ior the time being & Ids servants 
to havci access to t4ie platforms of the station 
& that the tenant or occupier of the hotel 
shall have tho option of renting the refresh- 
ment rooms ” at a rent to he lixed as there 
mentioned, ” in prcdcrence to any other 
party.” In 1860 11. granted a sub-lease of 
the hot<4 pj*(uiiis(^s to B. for 21 years, c'k the 
CO. also granted to B. a lease of tho refresh- 
ment rooms for 21 yeans. In 1800 pltf. co. 
obtained an assigninent from B. of his inUirest 
under tl)ese t wo documents, & an iissignment 
from n. of the land comprised in the lease of 
1853 *S6 ‘‘ All & singular other premises com- 
prised in & demised by th(i said recited 
indenture of lease of Aug. 1, 1853.” PYom 
1860 onwards piths, managed conducted 
both hotel tu refreshment rooms, & after the 
expiration of the 21 years’ term granU'd by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon sucli terms 
of that sub-lease as were applicable. In 
1879 defts. succeMided by statute to the 
contracts of the L. &> C. Ry. Co. t)n April 2, 
1891, defts. & the Caledonian Ry. Co. 
demised to pltfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1853, & referred to it as the 
” principal indenture ” ; it also provided 
that ‘‘ these presents are without prejudice 


594 vii. .] — The 

English law of champerty Is not tn 
force in India & fair agrrocments to 
share property In lltigratlon with others 
In consideration of their supplying tho 
funds for carrying on suits are not 
opposed to public policy, &, such agree- 
ments should receive effect except when 


extortionate or inequitable. — I ndar 
Sixan V. Muxshi (1911)), I L. It. J 
Lah. 124.— IND. 

594 vlii. .1 — An agreoincnt 

to contribute towards tho co-sts of a 
law suit in consideration of receiving 
a share in tho result of the suit : — 
Held : on the facte to be not cham - 

11 


portoiis. — Fi<:LLOW.y-.SMiTir v. Hiianks 
(lU2a), 4<5 N. L. U. 168.— S. AF. 

PART VIII. SECT. 2. SUB-SECT. 1. 

601 ii. Payment of conaideralion 

dependenl on success of action — Assign^ 
meni void.] — First Mortoaok Co. v. 
Noud, [1925] 4 D. L. R. 221— CAN. 
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to any of the covenants conditions & agree- 
ments contained in the principal indenture,” 
which were to remain & be in full force. On 
Mai-. 24, lOlO, defts. gave six months’ notice 
to pitfs. U) determine their occupation of the 
refrtJsliment rooms. Pitfs. gave up posses- 
sion, ^ then served a written notice on defts. 
stating their desire to exercise the option 
containiid in the lease of 18.03, & requesting 
to be informed as to tern»s. Defts. having 
ignoi*ed the notice, pitfs., on Oct. 10, 191 d, 
obtained an express assignment from the 
ersonal reprc‘sentativ(\s of H., who had 
ied in 187d, of “ all that the benefit right 
title &. interest, if any, now remaining out- 
standing of or otherwise vested in them or 
any or ttithr^r of them of Ai in the railway 
obligations.'’ Pitfs. claimed (a) a declara- 
tion that defts. by the lease of 1853 were 
und(U’ an obligation to put ife keep the 
occupier of pitfs.’ hotel in oc.cupation of the 
refreshment rooms, ui3on the terms of paying 
therefor a fixed market rent ; (5) to have 
such rent fixed under the dire(;tioTi of the 
ct. ; (c) damages for the brea< h of such 

obligation by defts. — Held : (1 ) the option 
claiisc did not run with tiie land, & i)ass 
ipso Jaclo by the assignment of the lease of 
18.53, as it did not touch or concern the 
thing demised ; (2) tlie. option clause 'was 

as.signable, was not a covenant merely 
personal to the covenanUiO ; (3) the benefit 
of this clavise was not assigned by the 
deed of ISfid, inasmucli as the word 
‘‘ preniis(?s ’ tlierein referred to the land At 
buildings deirdsod, At not to the option 
clause ; (1) the deed of 1891 was not a fresh 
grant (d’ tlie option rights to pitfs.. At did not 
constitute a biuding r{H.u3giiition of pitfs. as 
the assignees of tliii option eJause ; (5) the 
assignmiuit of Oct. 13, 191(5, by t/he ])ersonaI 
representatives of 11., of tlie option edause 
in t he lease of 1 S.53, being an as.signment of 
a right of property, was not invalid for 
chain p(u*ty ; (fi) the option clause was void 
for uncci*tainty ; (7) the option clause was 
ulfra vires of the railway co., as it fettered 
injuriously & gravely tJieir obligations of 
performing efiieiiuitly their public duties. — 
County Hotel tS:. VvIne Co. v, London & 
NoiiTii Western Ky. Co., [1918] 2 K. B. 
251 ; 87 L. ,1. K. B. 849 ; 119 J.. T. 38 ; 34 
T. L. B. 393 ; 17 L. O. K. 274 ; ajfd. on other 
grounds, [1921] 1 A, C. 85, il. Jj, 

607, Add. Afinofafioos :-~~As io (I) Distd. Ford v. 
liadford (1920), 30 T. L. 11. 058. Refd. 
County Hotel A: Wine Co. v, L. & N. W. By., 
[1918] 2 K. B. 251. 

615. Aimolation : — Reid. Count y Hotel &, Wine Co. 
V. L. A: N. W. By., [1918] 2 K. B. 251. 


617, Add, Annotations : — ^Refd. County Hotel & 
Wine Co. v. L. & N. W. By., [1918] 2 K. B. 
251 ; Ellis v, Ton-ington, [1920] 1 K. B. 399. 

617a. Lease of tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 
ment to lease the rectoriiU tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
paid tithes to the lessor during his incum- 
bency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise : — Held : not to be within Statute 
of Maintenance, 1540 (c. 9). — White v, 
Gardner (1835), 1 Y. & C. Ex. 385 ; 160 
E. B. 1.57. 

621. Add. Anyiolations : — Consd. County Hotel 
&, Wine Co. v. L, & N. W. By., [1918] 2 
K. B. 251. Apld. Ellis v. Torrington, [1920] 
1 K. B. 399. 

621a. Dilapidations.] — A freehold mes- 

suage Ac tenement were the subject of the 
following leases : (a) a head lease which ex- 
pired on Dec. 25, 1917 ; (0) an underlease 
which expired on Dec. 18, 1917 ; (c) a 

sub-underlease which expired on Dec. 15, 

1917. All three leases contained onerous 
covenants to repair the pi^emises & to keep 
them Ac yield them up in good rcpaii:. The 
sub -under! ease beciimc vested by assignment 
in deft. On Dec. 18, 191 7, pltf. who had been 
a tenant to deft, of the same premises, Ac was 
liable to liim under a covenant to repau* less 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 

1918, took a conveyance of the fee simple of 
the iiremises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 
out of repair Ac deft, was threatening pltf. 
with an action on his covenant. Thereupon 
pltf. obtained an assignment of the full 
lienefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft, as assignee 
of the sub-underlease for breaches of the 
lessee’s c'.ovenants therein ; — Held : the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v, Tourington, [102()] 1 K. B. 399 ; 
89 L. J. K. B. 309 ; 122 L. T. 361 ; 36 
T. L. B. 82. O. A. 

Aunotaiion : — Refd. llye v. Purrrell, [192G] 1 K. B. 446. 

634. Add. Annotation : — Consd. Ellis v. Torrington, 
[1020] 1 K. B. 399. 


PART VIII. SECT. 2, SUB-SECT. 3. 

620 i. Purchtise of lands in iiti(jation — 
Pendinu actions relating to property 

P urchased — Spenjlc performance .] — 
*ltfs. liaviuB' fllofi fl bilJ for Kpccillc 
perforniajiw of a contract by one 11. 
to ecll a certain iiilno to them, it was 
eigrocd Lotween pitfs. & T., one of the 
now defts., pending such suit, that 
certain persons should purchase said 
mine from pitfs. ; that they should 
deposit the money required for the 
socurit y for costs whiidi pitfs. had been 
ordered to jrlvo in said suit it pay all 
coats incurred or to be incurred therein, 
or in any other suit hrouglit or defended 
by them respeetint? sold niiiio, & pay 
all moneys due for the purchase thereof. 


&r allot to each of jdtfs. a twentieth 
share therein, if they should sdcceed 
In getting a title through the suit : 
iic that they would settle all rlalms of 
Messrs. E. & G. against pitfs. Pitfs. 
having sued defl s. on the last-mentioned 
covenant : — l/e/d .* the agreement was 
void for champerty & maintenance, ifc 
they therefore could not recover. — 
Carr v. Tannauill (1870), 30 U. C. II. 
217.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 4. 

634 ii. Nubjecl to litigaiion — 

Oonvryanre rolid. )-~By reason of tlie 
erection of the Ouinze Lake Dam, & the 
eonsiMiuent raising of the level of the 
water in the lake, parts of certain 


12 


properties in the neighbourhood were 
hooded. The Crown expropriated the 
right so to flood these properties In- 
cluding the one in question herein, 
which at the time of the expropriation 
belonged to V. Subsequently V. sold 
the property to H. together with V.’s 
right to recover the compensation from 
the Crown for all damages caused 
him by the flooding & oxfiropriation. 
The Crown exhibited an information 
acknowledging liability & seeking to 
have the amount of the compensation 
fixed, & made H. deft. ; — Htld : the 
assignment from V. to H. was not an 
assignment of litigious rights. — R. v. 
Hyk (1921), 21 Exch. C. R. 76.— 
CAN. 
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686, Add, AnnotcUioyis : — As to (I ) Refd. Ellis v, 
Torrington, [1920} 1 K. B. 399. As io (2) 
Consd. County Hotel Wine Co. v. Ij. & 
N. W. By., [1918] 2 K. B. 251. Refd. Earle 
(1925), Ltd. V. Hemsworth B. D. C. (1928), 
140 L. T. 69. Generally^ Refd. EarJe v, 
Hemswoi’th B. D. C. (1928), 44 T. L. R.. 758. 

636. Add. Annoialiorts : — Apld. Ellis v. Torringt-on, 
[1920] 1 K. B. 399. Refd. County Hotel & 
Wine Co. v. L. & N. W. By., [191 8] 2 K. B. 251. 

637. Add. Annotations: — As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Refd. 
County Hotel & Wine Co. v. L. & N. W. By., 
[1918] 2 K. B. 251. 

637a, Actions for infringement of copyright— 

Society for protection of copyright interests of 
members.] — Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society b^^ two meml)ers : — Held : 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons fc was not champertous, 
pltfs. were entitled to succeed. — Peiifoumino 
Bights Society, Ltd. v. Thompson (1918), 
34 T. L. B. 351. 

637b. Assignment of Judgment.] — In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment: — Held: 
this was good consideration & might be 
assigned without maintenance. — liODER v. 
Chesleyn (1604), 1 Sid. 212 ; 82 E. B. 1063. 

640. Add. Annotation : — Consd. Neville v. London 
“ Express Newspaper, [1919] A. 0. 368, 

641. Add. Annoialion : — ^Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368 

642. Add. Annotation : — Refd. Neville v. I.iondon 
“ Express ” Newspaper, [1919] A. C. 368. 

644. Add. Annotations Consd. Neville v. Ixindon 
“Express” New8f)aper, [1919] A. C. 368. 
Distd. Eord v. Badford (1920), 36 T, L. B. 058. 

645. Add. Annotation - Refd. Neville v. TiOndem 
“ Express ” Newspai)er, [1919] A. 0. 368. 

646. Add. Annotations : — Retd. Neville v. lioridon 
“Express” Newspaper, [1919] A. C. 368: 
Weld-Blundell r. Stephens, [1019] 1 K. B. 
520 ; Hickman v. Kent or Komney Marsh 
Sheepbreeders’ Assocn. (1 920), 36 T. L. B. 528. 

648. Add. Annotations : — As to (1 ) Apld. Ford v. 
Badford (1920), 36 T. L. B. 658. Generally, 
Refd. Neville v. I^ondon “ Express ” News- 
paper, [1919] A. C. 368. 


655. Add. Annotations : — Refd. Neville v. I^ondon 
“ Express ” Newspaper, [1919] A. 0. 368 : 
Ford V. Badford (1920), 36 T. 1.. B.. 658. 

661. Add. Annotations : — Distd. Ford v. Badford 
(1920), 36 T. L. B. 658. Refd. Neville r. 
Ix)ndon “ Express ” Newspaper, [1919] A. C. 
368. 

665. Add. Annotation : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368. 

609. Add. Ayinotalions : — Refd. Neville v. London 
“ Express ” Newspaper, [1910] A. C. 368 ; 
Ford V. Badford (1020), 36 T. L. B. 658. 

671. Add. Annotation : — Consd. Neville v. Ix>ndon 
“Express” Newspaper, [1919] A. C. 368. 

679. Add. Annotation : — Refd. NeviUo r. London 
“Express” Newspaper, [1919] A. C. 368. 

681. Add. Annotoiion : — Refd. Neville v. London 
“Express” Newspaper, [1919] A. C. 368. 

683. Add. Annotations : — Refd. Neville v. T^ondon 
“ Express ” Newspaper, [1919] A. 368 ; 
Weld-Blundell v. Stephens, [1910J 1 K. B. 
520 ; Hickman v. Kent or Komney Marsh 
Sheepbreeders' Assocn. (1920), 36 T. L. B. 
528. 

685. Add. Annolalions : — As to (1) Distd. Ford v. 
Badford (1920), 36 T. I.. B. 658. Refd. 
Neville v. Ijondon “ Express ” Newspaper, 
[1919] A. 0. 368. Gencrallfi, Refd. Wiggins v. 
Lavy (1928), 44 T. L. B. 721. 

687. Add. Annoiaiion : — As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 54L 

689a. .] — Observations as to the cir- 

cumstances in which a soli*, may take up a 
speculative case on behalf of a poor client, 
& as to tlie terms on wliich lie may do so. — 
Wiggins v. Lavy (1928), 44 T. L. B. 721, 
0. A. 

692. Add. Annotations : — Refd. Neville v, Ijondon 
“Express” New'spapesr, [1919] A. O. 368; 
Ford V. Badford (1920), 36 T. J.. It. 658. 

695. Annotation : — Refd. Wild v. Simpson, [1019] 

2 K. B. 511. 

696. Add. Annoiaiion: — Refd. Wild v. Simpson, 
[1910] 2 K. B. 511. 

699. Add. Annotation : — /I.s to (2) Refd. Wild v. 

Simpson, [1919] 2 K. B. 514. 

702. Add. AnnotaHon : — Refd. Wild v. Simpson, 
[1019] 2 K. B. 514. 

711a. .] — A solr. will never bn p(;rinitted 

to deal with his client for th<i property in 

question in the cause. — DowuN v. 

(1823), as reported in 1 L. J. O. S. Ch. 109. 

713a. r.] — PirrMAN v. IhiirDENiTAL 

Deposit Bank, Ltd. (1896), 13 T. L. B. 110 ; 
41 Sol. Jo. 129, C. A. 

716. Add. Annotation : — Refd. Neville v. London 
“ Express” Newspaper, [1919] A. (J. 368. 


PART VIII. SECT. 3, SUB-SECT. 1. 

643 11. .]— Arpin V. Leclairk, 

[1930J 2 D. L. K. 427.— CAN. 

PART V11I.SECT.4. SUB-SECT. 2.— A. 

696 iii. Legal Professions 

Act. 1911 (c. 136). 8. 97.]— An agreo- 
meat between pltf. & deft, made under 
the above sect., as to payment for 
deft. *8 services as solr., was rescinded 


on the grround that the provincial 
statute authorlKlnK Huch an atcroenicul 
was ultra vires. — Tayi.or v. Mackin- 
tosh. [192413 D. L. H. 926 : 3 W. W. R. 
97 ; 34 13. C. It. 56; ajjg.. [1924] I 
D. L. It. 877 ; 1 W. W. H. 859 ; 3.3 
B. C. It. 383.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 3. 
— D. 

sz. Abolition of distinction bctu'ccn 
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felonies cL- yn'tsdemamors — Action 
against carnjninjf ProsccatUm of 
directors.] — Even if Uic nihs that w'hero 
an injury eormtitutea l)Oth a civil 
wrong 8c a felony the civil remedy is 
Hii8poiule<l or may be h>taye<l until the 
j>er.son who committed the iiijui*y Iiuh 
Im^ch proHCCuted, is in force in Alberta, 
it is Inapplicable where the elvJl action 
is aKaiubt an Incorporated company 
a st ny thereof is asked for on the jfround 



OaiM 719—781. 


English and Empire Digest Supplement. 


719. Add. AnnotQtion : — Refd. Neville v. London 
“ Express ** Newspaper, [1919] A. 0. 368. 

710a. Necessity of proving special damage.] — 

Neville v . liONDON “ Express ” News- 
paper, Ltd., No. 560, ante. 

720. Add. Annotation : — Consd. Neville v. London 
“ Express** Newspaper, [1919] A. C. 368. 

726. This paragraph was in effect reversed by the 


House of Lords, see Neville v. London 
“ Express ** Newspaper, Ltd., No. 660, ante . 

726. Annotation : — Refd. Neville v. London “ Ex- 
press ** Newspaper, [1019] A. 0. 368. 

731. Add. Annotations : — Apld. Ford v. Kadford 
(1920), 36 T. L. R. 668. Refd. Neville r. 
London “ Express ** Newspaper, [1919] A. C. 
368. 


that crimlual procecdJnjfH arc jicndinir 
aaralnet directors of the co. on cliarifos 
identical with those which might be 
based on the fact*i which may be die- 
closed in the civil action, but there is 
nothing alleged in the latter aistion 
U» show that said directors arc in- 
dividually connected with or have a 
knowledge of the facts alleged In that 
action. Since said lule under iiie law 
of lOtigland was apjdlca l>le where? the 
prosecution was for a. fidony l)ut not 
wliero it was for a misdemeanor, &. 
the distinction Ixitwoeii felonies & 
iidsdcmcaiioi-s has been abollKhed wltli 


rospeot to offences against the Criminal 
Code, the rule does not apply where 
the offences disclosed by the civil 
action are offences under the Code or. 
If only common -law offences, are 
offences which could not at any time 
have been clossltled as felonies. — 
J ’OUTER V. SoLIX)WAY, MILLS & Oo., 
Ltd., [11)30] 1 W. W. K. 680 ; 3 

D. L. R. 758 ; 54 Can. C. C. 181.— 
CAN. 


PART VIII. SECT. 6, SUB-SECT. 2.— B. 

sa. JJcfcnce of champerty — Jiciion 


must be based on agreement .] — Where a 
statement of claim shows a good cause 
of action which if established at the 
trial will entitle the pltf. to succeed, 
deft, cannot by setting up a 
champertous agreement between pltf. 
& strangers to the action deprive 
nltf. of his right to prosecute the action. 
The defence of champerty & main- 
tenance is confined to actions on the 
champertous contracts themselves. — 
Davky V. Tallon (Man.), [1928] 3 
VV. W. R. 215 ; ajfd., [1929] 1 W. W. R. 
171.-— CAN. 
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VoL L Oases 1— 87a. 


ADMIRALTY. 

Part I. — Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 
of Justice. 


1, Add, Annotation : — Consd. The Fagernes^ 
[1920] P. 186. 

12a. .] — Dokbington’s Case (1615), 

Moore, K. B. 916 ; 72 B. B. 996. 

12b. .] — Mabtin V. Green (1664), 1 

Keb. 730 ; 83 E. B. 1210. 

25. Citaiiona : — For “ The Lord Cocurane ’’ 
read “ Duncan v. M^Calmont.*’ 

88. Annotations : — For “ For full anns., see 
Shipping Sd Navigation ” read “Mentd. The 
Hanna (1866), L. B. 1 A. & E. 283 ; General 
Steam Navigation Co. r. British & Colonial 
Navigation Co. (1869), L. B. 4 Exch. 238 ; 
The Warsaw, [1898] P. 127.” 

39. Add. Citations :—(lSG2), 15 Moo. P. C. C. 
304 ; 5 L. T. 558 ; 10 W. B. 124 ; 1 Mar. 
L. C. 177 ; 15 E. B. 509, P. C. 

Annotations : — ^For “ For full anna., see 
Shipping & Navigation read “ Mentd. The 
Stettin (1863), Brown. & Lush. 199; The 
Hanna (1866), L. B. 1 A. & E. 283 ; General 
Steam Navigation Co. v. British & Colonial 
Steam Navigation Co. (1869), L. B. 4 Exch. 
238 ; The MoseUe (1874), 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; The Bristol City, 
[1902] P. 10 ; The Cayo Bonito, [1903] P. 203.” 

40. Citations : — ^Add after the words ” on another 
point ” “ sub nom. The Argos (Cargo Ex), 
Gaudet V. Brown, The ILewsons, Geipel 

V. CORNFORTH.” 

Annotations : — ^For “ For fidl anns., see 
Shipping & Navigation ” read ” Mentd. 
Purkis V. Flower (1873), 43 L. J. Q. B. 33 ; 


Flower v. Bradley (1874), 44 L. J. Ex. 1 ; 
G. N. By. V. Swaffleld (1874), L. B. 9 Exch. 
132 ; Gunnestad v. Price, Fnllmore v. Wait 
(1875), L. B. 10 Exch, 66 ; The Alina 
G330), 5 Ex. D. 227 ; Allen v. Garbutt (1880), 
6 Q. B. D. 165 i The Bona (1882), 7 P. D. 
247 ; B. V. Southend County Court Judge 
(1884), 13 Q. B. D. 142 ; The County of 
Durham, [1891] P. 1 ; B. v. City of London 
Court Judge, [1892] 1 Q. B. 273; The 
Theodora, [1897] P. 279 ; Foster v. Driscoll, 
Lindsay t). Attfield, Lindsay r. Driscoll, 
[1929] 1 K. B. 470.” 

41. AAd. Annotations : — Refd. Ellerman I^ines v. 
Grayson, [1919] 2 K. B. 614; Admiralty 
Comrs. V. S.S. Volute, [1922] 1 A. C. 129 ; 
Dew V. United British S.S. Co. (1928), 98 

L. J. K. B. 88 ; Service v, Sundell (1929), 
45 T. L. B. 569. 

46. Add. Annotation : — Refd. The Fagemes, 
[1926] P. 185. 

66. Add. ArmotcUions : — Refd. The Llandoverv 
Castle, [1920] P. 119; The Jupiter. [1924] 
P. 236. 

70. Add. Annotations : — Consd. The St. George, 
[1926] P. 217. Refd. The Tervaete, [1922 J 
P. 259 ; The Colorado, [1923] P. 102 ; 
The Sylvan Arrow, [1923] P. 220. 

82a. .] — The Tubantia, No. 694a, post. 

87a. .] — Held : barges, fitted with rudders 

& not propelled by oars, were ” ships ” within 

M. S. Act, 1894 (c. 60), ss. 503, 742 .— -The 
Harlow, [1922] P. 175; 91 L. J. P. 119; 


PART I. SECT. 4, SUB-SECT. 1. 

Bft. Equitable jurisdiction.] — M. ob- 
tained Judgrment for wages, etc., against 
the A 4, the owners having made 
default to appear. D. & Co., the 
owners of the cargo, intervened. The 
vessel was duly seised, sold at anotion 
by the sheriff, k, purchased by D. & Oo., 
who made the necessary deposit. 
Money had been wired by applt. to 
discharge pltf.’s claim, but arrived too 
late to stop the sale. D. & Co. after- 
wards tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale. 
Sc to redeem the vessel. D. Co., on 
ptuchasing the vessel, made arrange- 
ments for repairs thereto, & at the time 
the application was originally made, 
they were negotiating for the sale 
thereof. The application was refused : 
— Held : while the Admlty. Ct. exer- 
cised an onquestionable equitable Juris • 
diotion, inasmuch as applt. had failed 
to show a superior equity to those 
arising in favour of the purchasers, the 
order refusing the application should 
not be Interfered with. — McBride e. 
Darrell (1920), 20 Exch. C. R. 274. — 
CAN. 

PART I. SECT. 6. 

sb. Action in rem — Tort committed 
by master — Recovery of damagea .] — 


No marithuo lion attaches in the case 
of an assault by the captain on a 
seaman on board ship, & an action 
in rem does not lie against the vessel 
to recover dainuges due to such assault. 
— Loupidrs r. The Schooner Cali- 
WERifl (1921), 69 D. L. R. 138; 20 
Exch. C. R. 331.— CAN. 

sop .]~lf a tort 1 b 

committed within the jurisdiction of 
the ct. by the master of a ship, being 
a peregrinus. against a member of hJs 
crew, also a peregrinus^ the ct. has 
Juiisdlctioii to arrest the tortfeasor or 
his goods, & to try an action based 
upon the tort ; but the commisslou 
or such a tort Is not a ground for 
attaching the ship to found Jurisdiotion 
unless the master has an interest in the 
slilp. — Nolan v. 8.8. Russel Haver- 
side. [1921] C. P. D. 136.— S. AF. 

■d. Maater*8 claim for damaoes 

— tfe* irUereet on wages in arrear — 
Whether enforceable by action in rem. ] — 
A British ship was attached to satisfy 
various creditors in rem. Including the 
master of the vessel. Slie was subse- 
<iuently sold, any liens of the creditors 
being transferred to the proceeds. 
The master’s claim Included damans 
against the ownere for wrongful dis- 
missal calculated from a date subso- 
Quent to the sole: — Held: (1) the 

16 


master was entitled to damages vari 
passu with his claim for wages, which 
ho could enforce by an action in rem ; 
(2) the master was not entitled to 
claim in rem for interest upon arrear 
wages. — Re Gwydtr Castle (1920), 
4) N. L. R. 231.— S. AF. 


PART I. SECT. 6, SUB-SECT. 1.— B. (b). 

82 i. Torts committed on high seas .] — 
The Exoh. Ct. of Canada in Admlty. has 
jurisdiotion to entertain an action 
against a ship arrested in Canadian 
waters for a tort committed on the high 
seas. — Commercial Pacific Cable Co. 
V. The Prince Albert (B.C.), [1926J 
4 D. L. R. 543 ; [1920] 3 W. W. R. 
309.— CAN. 


PART I. SECT. 6, SUB-SECT. 1.— C. 

■X. Vessel built for show.] — A vessel 
built for show & not for transporta- 
tion Is a “ ship ” within admlty. law 
& is subject to seizure for towage. — 
Neville Canneries, Ltd. v. Santa 
Maria (1917), 16 Exch. C. R. 481 ; SO 
D. L. R. 619— CAN. 

sg. Conservatory aUcu^ment of barge — 
Concurrent jurisdictions of Superior 
CuvH dt Admiralty Court .] — Oirard v. 
Gariept (1916), y. K. 49 S. C. 284.— 
CAN. 
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English and Bmpike Digest Suitlbment, 


126 L. T. 763 ; 38 T. L. K. 375 ; 16 Asp. 
M. L. O. 498. 

Annotation : — Consd. Merchants* Marine Inscc. v. North of 
Enf?land Protecting & Indemnity Assoon. (1924i), 42 
T. L. U. 724. 

89. Add. Anv\olatiov3 : — As to (1) Apld. The 
Harlow, [1922] P. 175. Dlstd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. B. 724; 

125. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

126. Add. Annotation Refd. The Fagernes, 
[1926] P. 185. 

180. Add. Annotation : — ^Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 

180a. Yacht authorised to fly White Ensign.] — By 

the Dockyard PoH of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than His Majesty’s ships are forbidden 
to use the eastern entrance to the Admlty, 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Haibour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighti^d at the time : — Held : the fact that a 
yacht of the Boyal Yacht Squadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty’s sliips within reg. 9. — ^H.M.S. 
Glatton, [1923] P. 215; 93 L. J. P. 12; 
30 T. L. B; 690. 

131. Add. Annotations : — Apld. The Crimdon 
(1918), 35 T. L. B. 81. Refd. The Oagara, 
[1919] P. 95 ; The Porto Alexandre (1919), 
89 L. J. P. 97 ; The Tervfiete, [1922] P. 197; 
France Fenwick R. (1926), 43 T. L. R. 18. 

131a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a collision action. — The 
CuiMDON (1918), 35 T. L. R. 81. 

Annotation : — Consd. The Port'O Alexandre (1919), 89 
L. J. P. 97. 

134. Add. Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

185. Add. Annotation : — Refd. The Tervaete, 
[1922] P. 197. 

140. Add. Annotations Apld. The Crimdon, 
(1918), 35 T. L. R. 81 ; The Gagara, [1919] 
P. 95. FoUd. The Porto Alexandre, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. Compania Mcrcantil Argentina v. 
United States Shipping Board (1924), 93 
1 j. j. K. B. 816. Refd. Dulf Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
385 ; The Jupiter (1923), 93 L. J. P. 166 ; 
The Sylvan Arrow, [1923] P. 220 ; Re 
Bjomst^d & Ouse Shipping Co., [1924] 2 
K. B. 073 ; Dull Development Co. v. Kelan- 
tan Government, [1924] A. C. 797; The 
Jupiter (No. 3) (1927), 137 L. T. 333 ; Engelke 
V. Musmann, [1928] A. C. 433. 

141. Add. Annotatiojis : — Refd. The Crimdon 
(1918), 35 T. L. R. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 


141a. .] — The Crimdon, No. 131a, ante. 

141b. Government not formally recognised.] 

— ^Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt«, issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of nav£d transports. The 
Provisional Govt, entered appearances imder 
protest, & motions wore set down to set 
aside the writs & all subsequent proceedings 
on the grounds {inter aZia) that the vessels 
were in the service of the Provisional Govt. 
&i therefore immune from arrest ; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ct. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisioned Govt, of Noiihem 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt, in the opposition which 
that Govt, was making to the forces of the 
Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised either by 
H.M. Govt, or by the Allied Powers as the 
Govt, of a sovereign independent State : — 
Held: (1) although under the control of an 
official of the Provisional Govt, the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in its discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. — The Annette, The Dora, 
[1919] P. 105 ; 88 L. J. P. 107 ; 36 T. L. B. 
288. 

Annotaiiona : — Aa to (2) Retd. The Jupiter, [1924] P. 23b'; 

The Jupiter (No. 2), 11926J P. 09. 

141c. Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals. — 
The Porto Alexandre, [1920] P. 30 ; 89 
L. J. P. 97 ; 122 L. T. 061 ; 36 T. L. B. 66 ; 
16 Abj^. M. L. C. 1, C. A. 

Annotationa : — ^Refd. Tho Tervaete, [1022] P. 259 ; Com- 

pauia Meroautil An;entiua v. United States Shippixu; 

Board (1024), 03 L. J. K. B. 816. 

141d. .] — While imder requisition by, & 

manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. 
pleaded (inter alia) that at the time when 
the collision is alleged to have taken place 
the Sylvan Arrow was under requisition by & 
under the sole control & management of the 
Govt, of the United States & was being 


PART 1. SECT. 6, SUB-SECT. 3.~-B. 

141 1. Ship reqniaiiioned by foreign Oovernmient.\ — Held : not liable to arrest. — The Bold, [1918] 8 I. R. 78. — IR. 
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navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
were are in nowise responsible. . . . Defts. 
say that the action is not maintainable in 
rem by reason of the facts set out ** above. 
On the hearing of this question as a pre- 
liminary point of law ; — Held : defts. had 
surrendered their vessel to the United States 
Govt, under compulsion ; in no sense could 
^ be said that the master & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attached to the 
vessel by reason of the coUision, & her 
owners were not, either through their vessel 
or otherwise, liable to pltfs. — The Sylvan 
Amiow, [1923] P. 220 ; 92 L. J. P. 119 ; 130 
L. T. 157 ; 39 T. L. R. 656 ; 16 Asp. M. L. C. 
244. 

142. Add, Annotations : — Reid. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Oompania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 92 L. J. K. B. 816. 

142a. — r- •] — The Porto Alexandre, No. 

141c, ante, 

142b. .] — On a motion to set aside a writ in 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. 
invited the assistance of the Foreign Office 
as to the status of the Esthonian National 
Coimcil. The A.-G. on behalf of the Foreign 
• Office stated that His Majesty's Govt, had, 
for the time being, with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a dc facto 
independent body & had received an infoimal 
diplomatic representative of the Provisional 
Govt. : — Held : to peimit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts. ; & the writ 
& all subsequent proceedings must be set 
aside. — The Gagara, [1919] P. 95; 88 

L. J. P. 101 ; 122 L. T. 498 ; 35 T. L. R. 
259; 03 Sol. Jo. 301 ; 14 Asp. M. L. C. 
547 ; C. A. 

Annoialions : — Foild. The Jupiter. [1024] P. 230. Befd. The 
Annette, The Dora, [1919] P. 105. 

142c. Subsequent sale to private owner.] — 

Damage occasioned by coUision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem, — 
The Tervaete, [1922] P. 259 ; 91 L. J. P. 
213 ; 128 L. T. 176 ; 38 T. L. R. 825 ; 07 
Sol. Jo. 08 ; 16 Asp. M. L. C. 48, C. A. 

AnnotaAwM : — Refd. The Colorado, [1923] P. 102; The 
Meandros, [1925] P. 61 ; The Stream Fleher, [1927] V, 73. 


142 i. Vessel of foreion Siovereign — 
Trading , \ — The J. was the property of 
the Govt, of Indo-Ohina, a French 
possession, administered by a Governor* 
General for & in the name of the 
French Republic. Her officers Si crew 
were in the service & pay of that 


142d. .] — Pltfs., a foreign co., issued a writ 

in rem claiming possession of the steamship 
J. The writ was directed against the 
steamship J, Si, all persons claiming any right 
or interest in the said steamship." The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independent sovereign State : — Held : the 
. issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effect impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must be set aside. — Tins Jupiter, [1924] 
P. 236 ; 93 L. J. P. 166 ; 182 L. T. 624; 
40 T. L. R. 815; 10 Asp. M. L. C. 447, 0. A. 

148a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.] — The 

Jupiter (No. 2), No. 171a, •post. 

147. Add. Annotation: — As to (1) Apld. The 
Meandros, [1925] P. 61. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 

Greek steamship owned by defts., a Greek 
co., was requisitioned by the Greek Govt, 
during the war in 1922 between Greece &. 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master & crew ceased 
to be employed by defts. were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defts. in the same condition as 
at the beginning of the period. WhUe under 
requisition the vessel stranded. Sc was saved 
from possible total loss by the services of 
Itfs.' salvage ship. After the vessel had 
een returned to her owners she was arrested 
by pltfs. in an action in rem : — Held : the 
terms of requisition did not dis^josscss defts. 
of their pi*opoiiy in the vessel ; the services 
were of benefit to defts., as thereby they had 
their vessel instead of merely a claim against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 
pltfs. for salvage. — The Meandros, [1926] 
P. 61 ; 94 L. J. .P. 37 ; 132 L. T. 750 ; 41 
T. L. K. 236 ; 16 Asp. M. L. C. 416. 

Annotatwn : — Befd. France Fenwick v . J{., [1927] 1 K. B. 

4.58. 

149. Add. Annotation: — As to (1) Sc (2) Apld. The 
Meandros, [1925] P. 61. 

150. Add, Annoialion : — Refd. The Sylvan Arrow, 
[1923] P. 220. 


Immunity from arroRt of a foreiRrn 
state -owned ship is not affected by the 
vessel beinir used for tradinijr purposes 
&: as a car(?o carrier, nor does it matter 
how the vessel Is beini; employed. — 
BUOWN, JB. V. S.H. iNDO-OHINE (1921), 
21 Exch. C. K. 4()6.--CAN. 


Govt., 6c at the time of the accident 
she was on a voyage in the interest 
of the Govt, of indo-CJilna : — Held : 
the I, could not be lawfully arrested. 
Semble : a sovorelfifn State cannot be 
impleaded indirectly by proocedinirs 
in rem against Its property. That 
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Part II. — Jurisdiction in Particular Cases. 


170. Add, Annotation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

170a. .] — Tjie Annette, The Doha, 

No. 141b, ante, 

171. Add. Annotation : — Refd. The Annette, 
Dora, [1919] P. 105. 

171a. .] — By a contract of sale made in 

Ix)ndon, an English co. on behalf of the 
Soviet Govt, purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a liussian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the liussian mercantile marine 
had become State property, &> that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, & an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“ the J.,” claiming possession. The Italian 
co. entered an appearance & moved to set 
aside the writ : — Held : (1 ) there is no estab- 
lished rule that the Admlty. Ct. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the matter is one for the 
discretion of the ct. ; (2) the proceedings did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial ; (4) the 
motion to set aside the writ failed. — The 
JupiTEii (No. 2), [1925] P. C9 ; 94 L. J. P. 
59 ; 133 L. T. 85 ; 16 Asp. M. L. C. 491, C. A. 

218. Add. Annotation : — Refd. The Annette, The 
Dora, [1919] P. 105. 

248a. .] — (1) The Admlty. Ct. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under airest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, & defends, 
an action in rent cannot set up defences which 
the owners of the ship could not have set 
up liad they appeared & defended. — The 
Byzantion (1922), 127 L. T. 750; 38 

T. L. R. 744 ; 10 Asp. M. L. C. 19. 

264. Add. Annotation: — As to (2) Consd. The 
Ijord Strathcona, [1925] P. 143. 

264a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. were mtgees. of a 
vessel which Jiad been chartered by her 
owners, the mtgors., for a succession of 


seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char- 
terers intervened &> claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 

I interveners also alleged that the mtges. were 
invalid : — Held : the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners* contractual rights under the charter- 
part v. — The Lord Strathcona, [1925] P. 
143 ; 95 L. .T. P.5; 133 L. T. 765 ; 41 T. L. R. 
638 ; 69 Sol. Jo. 762 ; 16 Asp. M. L. O. 536. 

262. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

267, Add. Annotation : — Refd. The James W. 
ElweU, [1921] P. 351. 

269. Add. Annotation : — Consd. The St. George, 
[1926] P. 217. 

276. Add. Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

277. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

278. Add. Annoiatiori : — Refd. The James W. 
Elwell. [1921] P. 351. 

283. Add. Annotation : — Refd. The James W. 
Elwell. [1921] P. 351. 

286. Add. Annotation : — Refd. The James W. 
ElweU, [1921] P. 851. 

288. Add. Annotation : — Refd. The James W. 
Elwell, [1921] P. 351. 

289. Add. Annotation : — ^Refd. The St. George, 
[1926] P. 217. 

291. Add. Annotaiion : — Generally, Refd. The 
St. George, [1926] P.217. 

300. Add. Annotation : — Refd. The St. George, 
[1926] P. 217. 

304. Add. Citation : — 166 E. R. 973 ; on appeal 
(1861), 8 Moo. P. C. C. 459, P. O. 

Add. Annotations : — Folld. The Hamburg 
(1864), 2 Moo. P. C. C. N. S. 289. Consd. 


PART II. SECT. 1, SUB-SECT. 2. 

182 i. Wrongdoer .] — Where a ship 
has been wroiiKfully seized by her 
crew the ct. will order the uiarshal to 
deliver possciislon of it to the owner 
upon fiivlngr security. — Paoutic Great 
Eastern Ry. Co. v. The Clinton 
(1918), 21 Exoh. C. R. 1C9 ; 27 B. C. H. 
400; [1919] 1 W. W. R. 947.— 

CAN. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

2501. AdmirdUy Court Act, 1861 
(c. lOy— Mortgage registered abroad .] — 
Action in rem, to recover the balance 
due on a deed of mtffe., executed at 
Buflaio & retfistored there according 
to the law & regulations of the State of 
Now York. The ship was arrested & 
released on bail. Deft, moved for an 
ordor to sot aside the writ of sum- 
mons, etc., for want of Jurisdiction. 
On the hearing F. moved to amend, 
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which amendment was in substance 
an abegation that deft, undertook to 
have the ship placed under Canadian 
register & to mtge. the ship, which he 
failed to do. The ship was not under 
arrest or scizuro at the time of the 
Institution of the action : — Held : 
(1) the ct. was without Jurisdiction 
to entertain the claim ; (2) the amend- 
ment could not be allowed. — Finnioan 
V. S.S. Norxbwest (1920), 20 Exch. 
C. R. 180.-^AN. 
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The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza Cornish) 
(1853). 1 Ecc. & Ad. 36 ; The Hajab of 
Cochin (1869), Sw. 473 ; Lloyd v, Guibert 
(1865), L. R. 1 Q. B. 115 ; The St. George, 
[1920] P. 217. 

315. Add, Annoiaiioii: — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v, Pinlay, [1927] 
A. C. 604. 

822. Add, Annotation : — Refd. Pocahontas Fuel 
Co. v. Ambatielos (1922), 27 Com. Cas. 148. 

328a. Default of appearance.] — A firm 

of ship repaircts commenced an action in 
rem against the owners of a vessel which they 
had repaired. It appeared from the state- 
ment of claim that the ship was registoi'ed 
in an English port. No appearance was 
entered — Held : it not being shown to the 
^tisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act. — The Maggie 
A. (1922), 128 L. T. 480 ; 16 Asp. M. L. O. 
117. 

329. Add. Annotation : — Refd. Pocahontas Fuel Co. 
V, Ambatielos (1922), 27 Com. Cas. 148. 

331. Add. Annotation: — Refd. The Mogileff, 
[1921] P. 236. 

334. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

336. Add. Annotation : — Refd. The Mogileff, [1921] 
P. 236. 

836. Add. Citation : — sid) nom. The West 
Friesland, Sw. 456, P. C. 

Add. Annoiationa : — Refd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356 ; 
Northcote v. Henrich Bjorn, The Henrich 
Bjorn (1886), 11 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. 

837. Add. Anyiotation: — As to (5) Refd. The 
Mogileff, [1921] P.236. 


338. Add. Annotation : — ^Refd. The Mogileff, [1921] 
P. 236. 

338a. .] — The Mogii^pf, No. 352c, 

post. 

343. Add. Annotations : — Refd. The Mogileff, 
[1921] P. 236 ; The Ambatielos, The Cepha- 
lonia, [1923] P. 68. 

346. Add, Annotation : — Refd. The Colorado, [1 923] 
P. 102. 

347. Add. Annotation : — Consd. The British Trade, 
[1924] P. 104. 

352. Add. Aymotation : — Refd. The Mogileff, [1921 ] 
P. 230. 

352a. .] — Thu agent for a foreiga 

ship, being also part owner, may recover 
against the ship for necessaries supplied. — 
The West Friesland (1859), Sw. 454 ; 5 Jur. 
N. S. 658 ; 166 E. B. 1213 ; on appeal 

(1860), Sw. 456. P. C. 

AnnotaMona : -~Apld. Tfie Underwriter (1808), 25 L. T. 279. 
Consd. Laws v. Smith, The Hlo Tinto (1884), 9 App. Cas. 
350. Dbtd. Northcote v. The Henrich Bjorn, The Honrioh 
Bjttrn (188G), 11 Ajpp. Cas. 270. Consd. The Mogriloff, 
[1921] P. 236. Held. The Riga (1872), L. K. 3 A. & E. 
616 ; The El Salto (1908), 25 T. L. R. 99 ; Foong Tal v. 
Buchheister, [1908] A. C. 458 ; The Stream Fisher, [1927] 
P. 73. 

352b. .] — A person who has made ad- 

vances in order to supply necessaries to a 
ship on the credit of the sliip may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), s. 5, & 
does not lose his right so to sue by giving 
credit in the account furnished to his principal 
for sums received. — Foong Tai & Co. v. 
Buchheister & Co., [1908] A. C. 458 ; 78 
L. J. P. C. 31 i 99 L. T. 520 ; 11 Asp. M. L. C. 
122, P. C. 

Annoiationa Consd. The Mogilefl’, [1921] P. 23G. Refd. El 
Salto (1908), 25 T. L. R. 99. 


PART II. SECT. 6. SUB-SECT. l.—A. 

827 i a. .] — A vessel was 

seized by a mtgee. when it was being 
repaired by plti. in pltf.’s yard. Pltf. 
brought action in the Admlty. Ct. 
claiming a lien for repairs done at the 
time the vessel was in possession &; 
repairs previously executed on her last 
trip: — Held: the ct. had no juris- 
diction to entertain the action, as the 
vessel was not “ under arrest ’* at the 
time the writ was issued. — Martin e. 
The Sea Foam (1921), 68 D. L. R. 
760 : 30 B. C. R. 398 ; [19221 2 

W. W. R. 1181.— CAN. 

827 i b. .] — The Pacifico 

V. Winslow Marine Railway & 
Shipbuilding Co., [19251 2 D. L. R. 
162 : [1925] Exch, C. R. 32 ; affg. 
S. C. aub noin. Winslow Marine Ry. 
& Shipbuilding Co. v. The Pacifico, 
[1924] 2 D. L. R. 190 : [1924J Exch. 
C. R. 90 ; [1924] 1 W. W. R. 930 ; 34 
B. O. R. 1.— CAN. 

827 i 0. .] — Stack v. The 

Barge Leopold (1919), 18 Exch. C. R. 
326.— CAN. 

827 iii. .h-Held: work 

done in making alterations in Sc addi- 
tion to the pilot-house, rig, spars, sails, 
tuiks, etc., of a gasoline boat necessi- 
tated by her Intended new employ- 
ment in outside waters, was for the 
“ building ** or ** equipping *’ of a ship 
within 8. 4 of the above Act. — Erikbrn 
Brothers v. The Maple Leaf, [1923] 
4 D. L. R. 1201 ; [1923] Exch. C. R. 


39 ; 31 B. C. R. 443 ; [1923] 1 W. W. R. 
76.— CAN. 

327 iv. ** Building any 8hip.\ 

— Eriksen Brothers v. The Maple 
Leaf, No. 327 Hi., arUe. — CAN. 

329 ii. Ship on colonial 

register — Actual owner foreigner.] — The 
C. was registered at Vancouver, B.C., 
& was owned by a oo., having its head 
office at the same port. The co. was 
practically A., who was domiciled in 
Sau FranclHco.'U.S.A., being the owner 
of 995 shares of a total of 1.000 shares, 
capital stock of the co. In an action 
for the price of necessaries : — Held : 
as the home port of the O. was really 
San Francisco where the trno owner 
was domiciled, she was a foreign 
vessel, & the ct. had Jurisdiction. — 
Haley v. S.S. Comox, [1920] 3 
W. W. H. 325 ; 20 Exch. C. R. 86.— 
CAN. 

a I. .] — Pltf. claimed 

$1,562.99 for work done & materials 
furnished for the S. while at Amos, 
P.Q. The vessel was arrested, & J., 
of Amos, who had an lutorost therein 
under an agreement to purchase, filed 
an appearance under reserve. The 
vessel was registered at the Port of 
Montreal, & at the date of institution 
of the action the registered owner was 
S., of Smiths Falls, Ont. The vessel 
was not under arrest of the ct. at the 
time of the Institution of the cause : — 
Held : the ct. had no jurisdiction to 
entertain the claim.— C ie des Bois- 
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DU Nord V. S.S. St. Louis (1920), 
20 Exch. O. R. 232.— CAN. 


a ii. Ship under arreai .] — 

The Pacifico v. Winbi.ow Marine 
Railway & Shipbuildino Co., [1925] 
2 D. L. R. 162 ; 11926] Exch. C. IL 32 ; 
aifg., [1924] 2 D. L. 11. 190: [1924] 
Exch. C. R. 90 ; [1924] 1 W. W. R. 
930 ; 34 B, C. R. 1.— CAN. 


a iii. .] — Held : ' the ship 

not being a foreign vessel & its owner 
being domiciled In Canada, the ct. had 
no jurisdiction on a claim for nooos- 
sarios. — PiriBBURO Coal Co. v. 8.S. 
Beiajhebs, 11926] Exch. C. R. 24.— 
CAN. 


PART II. SECT. 5. SUB-SECT. 1.— B. 

343 i. No maritime lien .] — A claim 
for the supply of necessaries to a ship 
does not constitute a maritime lien 
thereon. — CiK dh:b Bois du Nord r. 
S.S. ST. Louis (1920), 20 Exch. C. R. 
232.— CAN. 

848 i. Maritime lien — Created by 
foreign law — Whether enprceaJble in 
Excheq^ Court of Canada .] — Pitts- 
burg Coal CJo. v. S.S. Belchers, [1926] 
Exch. C. R. 24.— CAN. 

348 ii. .]— Strand- 

hill V. Walter W. H odder Co., 
[1926] 4 D. L. R. 801.— CAN. 

848 iU. .]— Baker, 

Carver Sc Morell Inc. v. Astoria, 
(1927) 4 D. L. R. 1022.— CAN. 
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852c. .] — Primdfacie^ persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue in rem ; 
although it may bo inferred from the course 
of business between the principal & agent 
that the agent has agreed to look to the per- 
sonal liab&ty of the principal, & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of the agency apeement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1810 (c. 65), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent a 9 tion in assumpsit in the 
subject-matter of the claim. — T hk Mogilbpp, 
[1921] P. 236 ; 90 L. J. P. 329 ; 37 T. L. K. 
519 ; 05 Sol. Jo. 581. 

Annotation : — Be!d. Pocahontas Fuel Co. t>. Ambatiolos 
(1922), 27 Com. Cas. 148. 

368a. Wrongful dismissal.] — (1) A shipmaster or 
seaman suing under Admlty. Ct. Act, 1861 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
anclentr jurisdiction of the High Ct. of 
Admlty. 

(2) Semhle : the maritime lien which a 
seaman suing under the ordinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — ^T hb British Trade, 
[1924] P. 104; 93 L. J. P. 33; 130 L. T, 
827 ; 40 T. L. H. 292 ; 10 Asp. M. L. C. 296. 

398. Add. Annotation : — Refd. Ex p. G-uinness, 
Ex p. Murray (1926), 42 T. L. R. 760. 

401. Add. Annotation: — Refd. The British Trade, 
[1924] P. 104. 


416. Add. Annotation .-—Refd. The British Trade, 
[1924] P. 104. 

417a. .] — The British Trade, No. 368a, 

ante. 

429. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P, 68. 

430. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

480a. Pilotage Act, 1913 (c. 81), s. 49.]— The 

High Ct. of Admlty. & its successor, the 
present Admlty. Div. of the High Ct., have 
^ways had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his ifight under the above 
sect., of taking proceedings in a ct. of smn- 
mary jurisdiction. Qu.: whether there is a 
mGLTitime lien in respect of pilotage dues. — 
The Ambatielos, The Cephalonia, [1923] 
P. 68 ; 92 h. J. P. 45 ; 128 L. T, 699 ; 39 
T. L. R. 183 ; 16 Asp. M. L. C. 120. 

438. Add. Annotation i — Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 

435. Add. Annotation : — Refd. Ex p, Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

437. Add. Annotation: — Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. R. 766. 

449. Add. Annotation : — ^Refd. The Stream Fisher, 
[1927] P. 73. 

459. Add. Annotation : — As to (1 ) Consd. The 
Colorado, [1923] P. 102. 

460. Add. Annotation: — As to (1) Refd. The 
Colorado, [1923] P. 102. 

470. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

471. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

483. Add. Annotations : — Consd. The Rosalind 
(1920), 90 L. J. P. 126 ; The Joannis Vatis, 


PART II. SECT. 5, SUB-SECT. 2. 

857 i. Action by default — Proof of 
claim — Right to proceed ex parte .^ — 
Paul V. The Amy Turnkh, [1922] 
V. L. 11. 740— AUS. 


PART 11. SECT. 6. 

858 i. Extent of jurisdiction — Towage 
performed in connection mUh repairs — 
Not ai owner’s special requesi.l — 
Towapro porformed in connection with 
repairs, not at the owner’s apodal 
requeat. Is not within the purview of 
“ claims & demands for servloea in the 
nature of towage *’ within Admlty. 
Ct. Act, 1840 (o. 66), s. 6, as would 
grlve the ct. Jurisdiction over the 
claim ; neither a claim for towage nor 
for necessaries is the anbjoct of a 
maritime lien. — Stack v. Tub Barge 
Leopoijd (1919), 18 Exoh. C. R. 325. 
—CAN. 


PART II. SECT. 7, SUB-SECT. 1.— C. 

886 ji. Claim by maMer for 

wages tC* damages — Payable pari passu.) 
— A British ship was attached to 
satisfy various creditors in rem 
Inoludlng the master of the vessel. 
She was subsequently sold, any lions 
of the creditors beizig transferred to 
the proceeds. The master’s claim 
inoluned damages against the owners 
for wrongful dismissal calculated from 
a date subsequent to the sale : — Held : 
the master was entitled to damages 
pari passu with his claim for wages, 
which he could enforce by an action 


in rem. — Re Gwydyr Castle (1920), 
41 N. L. R. 231.— S. AF. 


PART II. SECT. 7, SUB-SECT. 2.— 
A (b). 


sk. Shipping Act-. 1906, s. 191 — 
Limits of jurisdiction.] — A seaman 
sued tor 1134 : — Held : this being under 
9200, the action mast be dismissod 
uudor the above sect., with costs. — 
OSTROM V. The Mitako, 11924) 2 
D. L. R. 200 ; (19241 Kxoh. C. R. 96 ; 1 
W. W. R. 1098 ; 34 B. C. R. 4.— CAN. 


PART II. SECT. 7, SUB-SECT. 2.— B. 


si. Assignee of wages. ] — The maritime 
lion attaching to a seaman’s wages 
is porsoual to the soauian & not trans- 
ferable. — M cCullouqh V. The Samuel 
Marshall, Eliasoph v. Steel Co. op 
Can. (guK.), (19241 Exch. C. R. 63; 
affg.. [1923] Exch. C. R. 110.— CAN. 

sm. Person not having signed articles 
— Nor having lived on board .) — 
Held : claimant not having signed the 
ship’s artiolCB, not having uvod on 
board, & the sum sued for not having 
been earned on board, he was not a 
seaman. — M cCullough r. The Samuel 
MA liSIIALL, ELIASOPH V. STEEL CO. 
OP Can. (Quk.). [1924] Exch. O. R. 
63; affg., (1923) Exch. O. R. 110.— 
CAN. 


sn. Person voluntarily paying wages.) 
— No one voluntarily paying the 
wages of one or more of the oren 
can claim a lien against the ship for 
the amount so paid. — ^MoOullougb v. 
The Samuel Marshall, Bliasopb 


V. Steel Co. of Can. (Qub.), [1924] 
Exch. C. R. 53 ; ajfg., [1923] Exch. C. R. 
110.— CAN. 

PART II. SECT. 7, SUB-SECT. 8.— A. 

452 iii. Contract made abroad .) — 

The ct. will not interfere iu a dispute 
as to wages arising out of a coutract 
made abroad between the master of 
a foreign ship &: the members of his 
crow. — Nolan v. S.S. Russel Haver- 
side, [1921] C. P. D. 136.— S. AF. 

454 vi. .] — A seaman 

who had signed on an Amorloan sldp 
Instituted an aoUon in Quebeo against 
the ship for wages. No notice of the 
institution of the action was given by 
lUin to the United States consul, tk, 
the affidavit to lead to warrant omitted 
to state the national character of the 
ship. Deft, moved to dismiss lor 
defects in the affidavit. Sc the consul 
filed a protest against the action being 
allowed to proceed; — Held: (1) the 
protest of the American consul did not 
deprive the ot. of its Jurisdiction ; 
(2) the ct., in proper circumstances, 
might exercise its discretion to decline 
to proceed with such on action. — 
Rouleau v. S.S. Aledo, [1928] Bxoh. 
C. R. 10.— CAN. 

PART II. SECT. 7, SUB-SECT. 8.— B. 

458 i. Conflict of laws — Ajndioaiion 
of law of lUigants country. >— Admlty. 
Ct. Act, 1801 (o. 10), B. 10, permits the 
application by the^ot. of the law of the 
country of the litigants. — J aoobson 
V. Fort Morgan (1919), 19 Exch. O. R. 
165 ; 49 D. L. R. 123.— CAN. 
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7oL L— Admizaltsr. Cases 488—682. 


[1022] P. 02. Refd. EUiott Steam Tug Co. 
V. Shipping Controller, [1022] 1 K. B. 127 ; 
G. N. Ry. V. L. E. P. Transpoii & Dei>ository, 
[1022] 2 K. B. 742 ; The Zelo, [1922] P. 9. 

489. Add. Annotations Const. Mersey Docks &, 
Hcu^bour Board v. Hay, [1923] A. C. 345. 
Refd. The Stream Fisher, [1927] P. 73. 

490. Add. Annotation : — Generally y Refd. The Carl- 
garth, The Otarama, [1927] P. 93- 

491. Add. Annotation: — ^Refd. G. W. Ry. v. S.S. 
Mostyn, [1028] A. 0. 67. 

494. Add. Annotation : — Refd. The Sylvan Arrow, 
[1023] P. 220. 

604. Add. Annotation : — Refd. The Tcrvaete, 
[1922] P. 259. 

610. Add. Annotation : — As to (2) Apld. The 
Goulandris, [1927] P. 182. 

618. Add. Annotations : — Refd. McColl v. Canadian 
Pacific Ry., [1923] A. C. 126; The Moliere 
(1024), 41 T. L. R. 164. 

518a. .] — In a collision between 

Swedish & British steamslups, for which both 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
law the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British Vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal : — Held : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rern for loss of life, IS: 
the Admlty. rules as to division of loss had 
no application to such a claim, sect. 3 of 
that Act, which provided for conti-ibution 
between the owneis of wrongdong vessels in 
respect of {mter alia) damages for loss of life 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute & 
independently of fault on the part of the 
shipowner. — T he MoLiiacE, [1925] P. 27; 94 
L. J. P. 28; 132 L. T. 733; 41 T. L. R. 154; 
16 Asp. M. L. C. 470. 

618b. Application of Maritime Conventions Act, 
1911 (c. 67).] — The MoufiiRE, No. 518a, ante. 

619. Add. Annotations: — As to (1) Refd. The 
Koursk, [1924] P. 140. As to (2) Refd. The 
Molidre (1924), 41 T. L. R. 154. Generally , 
Refd. The Vectis, [1929] P. 204. 

621. Add. Citation ;-~[1909] P. 176. 

Add. Annotation : — As to (2) Refd. The 
Moliere (1924), 41 T. L. U. 154. 


i 523. Add. Annotation : — As to (2) Refd. The 

! Molibre (1924), 41 T. L. R. 154. 

523a. .] — The Moli^jre, No. 618a, ante. 

528. Add. Annotation : — Refd. The Hheaf Brook , 
[1926] P. 61. 

536. Add. Annotations .‘---Generallyy Refd. Ireland 
v. Southdown S.S. Co. (1926), 136 L. T. 412 ; 
Lewis V. Dreyfus (1926), 31 Com. Cas, 289. 

541a. Indorsee of document ac- 

knowledging receipt of goods for shipment.]— 

A document whereby the receipt ot goods is 
acknowledged for shipment on boai'd a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a hill of lading for the purposes of 
Bills of Lading Act, 1855 (c 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at 8. to the shipptis’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at 8. the goods were not 
delivered. Resps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indoisees of bills of lading 
for non-delivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
within a reasonable time by some other 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleging that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. Thc^ owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder ; — Held : (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ it it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem & the joinder of pltfs. convenient, the 
view of the full Bench of the Sujireme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with. — M aulborough Hirx, Ship v. 
Cowan & Sons, [192J ] 1 A. C. 444 ; 90 
L. J. P. C. 87 ; 124 L. T. 645 ; 37 T. L. R. 
100 ; 15 Asp. M. L. C. 163 ; 26 Com. Cas. 
121, P. C. 

AnnoialUm : — As to (1 ) Diltd. Diamond Alka]l Export 
Corpu. V. Bourgeois, [1021] 3 K. B. 443. 

546. Add. Annotation : — Refd. Marlborough Hill, 
Ship V. Cowan, [1921] 1 A. C. 444. 

662. Add. Annotation : — Held. The Sheaf Brook, 
[1926] P. 61, 


(2) the contract referred to In the 
above sect, contemplated an obliga- 
tion on the part or Uie ship, & tiio 
contract sued on imposed no such 
obligation. — Lavajxkk r. The Istar, 
[1923] Exch. C. H. 212.~CAN. 

604 ii. Ooftds shipped from 

Canadian port.}—Ttie Jurisdiction the 
above sect, confers upon the ct. Is 
clearly confined to cases of damage 
to goods carried by ships into a Cana- 
dian port. Sc does not extend to the 
case of goods shipped from Canada 
t-o foreign ports. — Hariuh Abattoik 
Co. f>. Aledo (Owners), [1923] 4 
D. L. R. 1196; [1923] Exch. C. R. 
217.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

612 V. .1 — Pltf., a seaiuau, 

brought an action in rem for damages 
against a barge for bodily injuries 
sustained by i^ira in an accident 
allied to have been occasioned by 
negligence for which the ship was 
liable : — Held : the damage done was 
not “ by ’* the barge, but “ on ** the 
baiye, ft was not such damage as gave 
pltf. a remedy in rem. — Mulvet r. 
The Barge Neobro (1919), 19 Exch. 
O. R. 1 ; 47 D. L. R. 437.— CAN. 

PART II. SECT. 9, SUB-SECT. 1.— B. 

6641. AdmiraUv Court Act, 1861 


(c. 10), 8, 6 — JVo breach of duty — Ctm- 
tract with sJUppera imposiny no obliga- 
tion on ship.} — Pltfs. agi'eed to ,pnr- 
ohase goods, the sldppcrs to deliver 
same at an agreed point. The con- 
tract did not purport to bo made by 
or on l>oha]f of the ship, but by the 
shippers, with pltfs., who claimed 
damages for breach of contract for 
non-doUvory, ft nt their request a 
warrant to arrest the ship ft her cargo 
was issued: — Held: (1) pltfs. not 
haring been shown to be " the owners, 
or consignees or assignees ** of the bill 
of lading of the cargo, the ct. had no 
Jurisdiction in the matter, ft the 
warrant of ctfrest should be set aside ; 
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565a« Judicature (Consolidation) Act, 1925 (c. 49), 
8S. 22, 68 (2) — Owner domiciled in England — 
Application to transfer action to King’s Bench 
Division.] — (1) Pltfs., as owners of cargo on 
board defts.* ship, brought an action in' 
•personam in the Admlty. Div. for damages for 
breach of the contract of carriage. Defts. 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. ; — Held : s. 68 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro- 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to U, S. C., Ord. 49, r. 3, tliat 
the Ot. of Appeal cannot order a transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ct. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such c/ises the transfer is made subject 
only to thti consent of the president of the 
Div. to which the cause is ti) be transferred 
(Atkin, L.J.). — The Sheaf Biiook, [1926] 
P. 61 ; 95 L. .T. P. 113 ; 134 L. T. 534 ; 17 
Asp. M. L. C. 14. C. A. 

Aimoiation .— As io (1) Distd. The Kskbridgo, P. 51. j 

578. Add, Annolodion : — Hefd. The Wilhelmina, 
[1923] P. 112. 

579a. Ship injured in dock — Dockowners repairing 
ship~In dock belonging to others.] — By the 
negligence of pltfs.’ servants while engaged 
on work on a steamship in the Hornby Dock, 
belonging to the Mersey Docks & Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pltfs. were held liable in damages. 
Pltfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they wore the owners of a dry dock at 
Garston : — Held : the liability being in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability. — The City 
OP Edinburgh, [1921] P. 274 ; 90 L. J. P. 
304 ; 125 L. T. 375 ; 37 T. L. R. 468 ; 16 
Asp. M. L. C. 234, C. A. 

Annotations : — Distd. The Ruapehu (1920), 42 T. L. U. 708. 

Expld. S.S. Ruapehu v. Green & Sllley^Wolr, [1927] A. C. 

523. 

579b. .] — Pltfs., owners of a dry dock, 

sought to limit their liability under M. S. 
Act, 1900 (c. 32), 8, 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants wliile the vessel was being repaired 
by them in the dry dock : — Held : while 
some limitation must be put upon the general 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.c., the damage must be in some way 
connected with the ownership of the dock. — 
The Ruapehu, [1927] P. 47 ; 96 L. J. P. 18; 
136 L. T. 146; 42 T. D. R. 708; 17 Asp. M. 
L. C. 138, C. A. ; affd, sub nom, Ruapehu I 
(Owners) v. Green (R. & H.) A; Silley Weir, 
Ltd., The Ruapehu, [1927] A. C. 523; 96 


L. J. P. 90 ; 137 L. T. 353 ; 43 T. L. R. 402 ; 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 

M. L. 0. 270, H. L. ; subsequent proceedings 
(1929), 45 T. L. R. 067. 

Anm>ttA.ions : — ^Befd. Gosse Millard t>. Canadian Goyemment 
Merchant Marine, American Can Co. v. Same (1927), 
97 L. J. K, B. 193; The Ruapehu (No. 2), [1929] 
P. 305. 

693. CUalions .-—For 30 L. T. 301 ” read “ 6 
L. T. 361.” 

594a. Rival salvors — Injunction to re- 

strain act on high seas.] — In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 A from Apr. to July, 1923. During 
that time they had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
A had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects A partners 
in a rival salvage co., arrived on the scone in 
a British registered ship, A by sending down 
their own divers A interfering with pltfs.’ 
diving operations, tried to secure possession 
of the wreck A cargo, A either prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 
tion : — Held: (1) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of the High Ct. 
of Admlty. ; (2) pltfs. were sufficiently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed A 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations. — The Tubantia, [1924] P. 78 ; 
93 L. J. P. 148 ; 131 L. T. 670 ; 40 T. L. R. 
335 ; 16 Asp. M. L. 0. 346. 

695a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 

596a. .] — Two causes of salvage against a 

vessel were consolidated upon motion by 
defts., A with the consent of all parties. 
On a petition being subsequently filed, defts. 
moved for its dismissal, with costs A damages, 
on the ground that the value of the property 
salved was under £1,000; — Held: the pro- 
ceedings of defts. in reference to the consolida- 
tion must bo construed as an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), s. 9. 

Semhle : under Admlty. Jurisdiction Act, 
1868 (c. 71), s. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000 . — ^The Herman 
Wbdel (1870), 39 L. J. Adm. 30 ; 23 L. T. 
870; 3 Mar. L. C. 530. 

598. After this case insert, ” Prize salvage, see 
Prize Law.” 

603. Add, Annotation : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs,, [1919] 1 K. B. 49. 

606. Add, Annotaiiona : — Consd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 


PART II. SECT. 11, SUB-SECT. 2.— B. 
608 i. Action in ran — Or in per- 


sonam .] — The first Sc most proper 
remedy for the recovery of sedvaffe 
U in rem , — Hatton o, Akt. Durban 
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Hansen, [1919] 8, C. 154 ; 66 Sc. L. R. 
100.— SCOT. 


Vol. L— Admiralty. Cases 611— 668a. 


611. Add. Annolalion : — ^Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

613. Add. Annotations : — Consd. The Meandros, 
[1926] P. 61. Refd. Pyman S.S. Co. v 
Admiralty Comrs., [1919] 1 K. B. 40. 

617. Add. Annotation : — Consd. Bradley v. New- 
som, [1919] A. aie. 

619. Add. Annoiaiion : — to (1) Refd. Bradley 
V. Newpom, [1919] A. C. 16. 

622. Add, Annotation : — Refd. The Fagernes, 
[1926] P. 185. 

642a. .] — R. V. Miixeb (1823), 1 Hag. Adm. 

197 ; 166 E. R. 71. 

648a. Ship not entitled ,to be registered as British 
ship — Ship under Jurisdiction of Prize Court.] 

— A ship registered as a British ship, & 
nominally owned by a duly registered 
British co., was in fact owned & controlled 
by the Hamburg-Amerika Line, of Hambiirg, 
which, in the person of its nominees, owned 
all the shares in the British co. appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28. 1016, the 
I*rize Ct. pronounced hT‘r to have belonged 
at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
marshal until further order. Meanw'hile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 20, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty.. & she remained 
in their possession. On Apr. 5, 1017, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crow’n on tlio ground that she was not 
entitled to bo registered as a British ship : — 


Held: as the Lords Comrs. of the Admlty. 
had merely temporary possession of the 
ship A: had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree either of condemnation 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed. — The 
St. Tudno, [1918] P. 174 ; 87 I.. J. P. 105 ; 
34 T. L. R. 357 ; 62 Sol. Jo. 521. 

660a. Injunction.] — The Tubantia, No. 

694a, ante. 

650b. Res under Jurisdiction of Prize Court.] — 
The St. Tudno, No. 648a, ante. 

663a. No Jurisdiction — Judicature (Consolidation) 
Act, 1925 (c. 49), s. 22 — Action for freight — 
Owner domiciled in England.] —Pltfs., ship- 
owners domiciled in England, institut/ed an 
action in rent against cargo ownt;rs for freight 
in respect of the carriage of the cargo in the 
ship. By Judicature (Consolidation) Act, 
1925 (c. 49), s. 22 (1) {a) (xii), the High Court 
shall in Admiralty mu.tUu*s liave jurisdiction 
in respect of any claim arising out of an agree- 
ment relating to tlit? carriage of goods in a 
ship, “ unless it is show'ii to the ct. that 
at the time of the institution of the proceed- 
ings any owner or part owner of the ship was 
domiciled in England ” : — Held : although 
under the sect, pltfs. who m’e British ship- 
owners domiciled in this country are in a less 
favourable position than foreign shipowners, 
the sect, was general in its scope e.ould not 
be construed as applicable only to deft, ship- 
owners against wdiom a claim is made, A 
the ct. had no jiirisdiction to entertain the 
action. — The Eskbuidcie, [1931] P. 51 ; 100 
L. J. P. 50 ; 144 L. T. 624 ; 47 T. L. K. 235. 


Part III. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 


668a. Issue — Res not within Jurisdiction.] — 

(1) It is not necessary that, at the time of 
the issue of a writ in rem., the res should be 
within the jurisdiction of the ct. ; A Maritime 
Conventions Act, 1911 (c. 57), s. 8, w'hicli 
provides that in the case of collision or 
salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with ^if the writ is 
issued within two years ; the sect, does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 


by R. S. O., Ord. 8, r. 1, if, but for the ex- 
tension of lime, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
H. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within tlio o petition of sect. 8 
m.ist be considered on its merits, A if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. — T he 
Espanoleto, [1920] P. 223 ; 90 L. J. P. 32 ; 
125 L. T. 121 ; 36 T. L. R. 554 ; 15 Asp. 
M. L.-C. 287. 


PART II. SECT. 16. 

654 i. ExetplUyth to jurisdiction — 
Made after trial .] — ^An objection to the 
jurisdiction will hold good even if 
made after the trial. — Stack v. Tuk | 
Baror Leopold (1919), 18 Exeb. 
O. R. 325.— CAN. 


PART III. SECT. 1, SUB-SECT. 1.— I 
A. (a). 

668 I. Amendment — Increase of 

amouni.] — Pitfe. claimed $4,000 dani- 
agoA, by reason of a collislou between 
one of their bargee & the If. The B. 
was arrested & the bail Axed at $4,000, 
the then estimated cost of repairs. 
Before the trial of the action, it was 
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found that the acLnal cost of the 
repairs amounted to $r>,512.1)4. Plifs. 
moved to amend their writ by adding 
to the amount clnimod //e/d ; the 
ct. might dlrcot measures to be taken 
to do full Justice to pltf.s., & to that 
end permit the amondmeut. — Hall 
Coal Co. v. The Bayumona, [1923] 
Exch. C. R. 128.— CAN. 



CaiM essb — ^706 b. Enomsh and Empire Digest Supplement. 


668b* Motion to set aside — ^Facts In dispute.] 

— In an action in rem for damage by collision 
defts. moved to set aside the writ &; all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to» &; in the sole control &» 
possession of, the United States Navy De- 
partment, & that accordingly no maritime 
lien attached to her. Pltfs. did not admit 
the facts set out in defts.' affidavit in support 
of the motion : — Held : the facts being in dis- 
ute the ct. could not try the issue on motion 
y affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issues were defined by 
pleadings, for the question of law to be tried 
as a preliminary point. — The Sylvan Arrow, 
[1923] P. 14 ; 92 L. J. P. 23 ; 128 L. T. 448 ; 
39 T. L. B. 26 ; 16 Asp. M. L. 0. 115. 

669. Add. Annotation — As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a* Defendant blaming another ship.] 

— ^Pltfs. claimed damages from defts., owners 
of the TF., in respect of a collision between the 
W . & barges belonging to pltfs. The owners 
of the W. denied liability, alleging by letter 
to i>ltfs. that the collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the W, & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 
owners of the A. agreed pltfs.' damages, { 
but refused to pay the costa of the action by 
pltfs. against the TF., wlxich had then been 
prosecuted to the stage of tiling pltfs.' pre- 
liminary act:— JfeZd; pltfs. wore entitled 
to amend their writ by adding the owners 
of the A. as defts. The case came within 
the principle of Ti. S. C., Ord. 10, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the cii-cumstanccs it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative. — The W. H. 
Bandall, [1928] P. 41 ; 07 L. J. P. 42 ; 138 
L. T. 469 ; 17 Asp. M. L. C. 397, C. A. 

673. Add. Annoiaiionn : — Consd. Tht; Creteforest, 
[1920] P. Ill ; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. 0. 444. 


682a. Motion to let aside acceptance & under- 

taking to appear 6c put in bail — ^Mistake as to 
authority.] — Motion dismissed. — The Ger- 
trud (1927), 138 L. T. 239; 44 T. L. B. 1; 
17 Asp. M. L. C. 343. 

683a. Renewal of writ — Extension of time for — 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 

— The Espanoleto, No. 668a, ante. 

697. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 135. 

700a. Right to arrest — Ship under requisition.] — 

Pltfs.' steamship & defts.' steamship, the 
L.L.f collided in Sept. 1917. The L.L. was 
at the time under requisition ; — Held : there 
could be no effective arrest of the vessel 
while she was under requisition. — The Largo 
Law (1920), 123 L. T. 660 ; 16 Asp. M. L. C. 
104. 

700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized under a sheriff's 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale. Sc the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants : — Held : the fact that the sheriff was 
in possession did not deprive the marshal 
of his power to arrest the ship in actions 
in rem. — The Jambs W. Elwell, [1921] P. 
351 5 90 L. J. P. 132 ; 37 T. L. B. 178. 

701. Add. Annotation : — Consd. The James W. 
Elwell, [1921] P. 351. 

706a. Re-arrest — Damage in excess of ball — 
Second action — Right to bring action in 
personam.] — In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to h^ench law. In the 
Admlty. Ct. both pltfs.' & defts.' vessels were 
held to blame, but the CM), of Appeal held 
defts.' vessel alone to blame & thijs decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.' 


678 1. Parties — Joinder of plaintiffs 
— After judgment.] — In the coiiree of 
a trial in the Admlty. Ct. pltf. was 
allowed to amend by addiiier u party 
pltf.. but failed to amend formally 
pursuant to the order & entered tlie 
formal Judgment with only the 
oriffinal pltf. named therein, & pro- 
ceeded to assess damages before the 
registrar: — Held: in the cirouni- 
stanoes pltf. had not elected to abandon 
the order for amendment & should be 
allowed to have the Judgment & prior 
proceedings amended in aooordanco 
therewith. — Evans, Oolrivian & Evans. 
Ltd. V . Tub Roman Pbincb, [1024] 
3 D. L. R. 95 ; [1024] Exch. C. R. 133 : 
^ W. W. R. 4C5 ; 34 B. C. R. 165.— • 
CAN. 


678 ii. Nonjoinder.] — There 

being no special rule in this Ct. dealing 
with the joinder of parties, the practice 
& procedure of the High Court of 
Justice, lu England, obtains, & the 
claimant herein was outitled to bring 
the present action in his own name 
alone, without Joining his co-owners or 
their assigmees. Misjoinder or non- 
joinder cannot now defeat a claim. — 
Maorat V . R., [19281 Exoh. O. It. 149 ; 


appeal , fl930] S. C. R. 130 ; 1 
L. R. 100.5.— CAN 


PART III. SECT. 1. SUB-SECT. 2.— 
A. (a). 

701 iil. Creditor* 8 a^ion — Claim 

for building, er/uipping or repairing .] — 
As soon as a creditor flnds a ship undej 
arrest of the ot., he may bnng his 
action for, & the Admlty. Ct. acquires 
Immediate & irrevocable Jurisdiotion 
over, any olaini for building, equipping 
or repairing the ship. That Jurisdic- 
tion is established without the litigant 
having to show that the original 
action under wliich the ship was 
arr este d must eventually succeed, & 
notwithstanding that the arrest was 
made without partioulars being given 
to prove without doubt the status of 
pltf. in that original action. — Ertrben 
Bkotitkiis V. Thr Maplb Leaf (1922), 
07 D. L. R. 201 ; [19221 3 W. W. R. 
41. — CAN. 


701 iv. Repairs continued after 

arrcfl/.l— Resps. contracted with the 
^nor of a ship to do certain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 


on the ship was arrested at the suit of 
applts.. who claimed for earlier repairs 
& necessaries. After the arrest the 
ship was left in the actual possession 
of roBps., who continued to do the 
repair work ooutraeted for without 
the sanction of the ct. but in good 
faith : — Held : resps. should have 
priority for repairs made after the 
arrest so far as the selling value of tho 
ship was thereby increased. — Mon- 
treal Dry Docks & Ship Repaounq 
C o., Ltd. V . Halifax Shipyards, Ltd., 
[1920] 3 W. W. R. 25 ; 54 D. L. R. 
185; 60 S. O. R. 359.— CAN. 
d. Read now ** 706a 1.” 


706a ii. Mistake in sum 

claimed — Cost of repairs exceeding esti- 
mate.] — Pltfe. olalmed 14,000 damages, 
by reason of a collision between one of 
their barges & the B. The B. was 
arrested & the bail fixed at 14,000, the 
then estimated cost of repaln. Before 
the trial of the action, it was found that 
the actual cost of the repairs amounted 
to 65,512.94. Pltfs. moved to amend 
their writ by adding to the amount 
claimed 6c lor the issue of a warrant 
to re-arrest the B. : — Held : the ot. 
might direct measures to be taken to 
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Judgment, pHfe. who admitted that qud 
daxnagea they coidd not recover more than 
the £100,000, threatened to arrest delts.* 
vessel in respect of mterest & costs ; &; under 

g rotest, defts* provided hail in a further sum 
y avoid arrest : — -Held : having received 
bail in the full value of dtrfts.* vessel, pltfs. 
could not arrest her in rem, but could proceed 
in peraonam^ & were entitled to a declaration 
that the amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff under a writ of fi. fa, 
—The Joannis Vatis (No. 2), [19221 P. 
213 ; 01 L. J. P. 196 ; 127 L. T. 494 ; 38 
T. L. R. 666 ; 16 Asp. M. L. O. 13. 
^nnoiofioa:— Befd. The Point Breece, [1928] P. 135. 

706b. .] — In a damage action in rem 

pltfs. demanded obtained bail from defte. 
in the sum of £3,500. After judgment had 
been given pronoimcing defts.* ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insufficient to cover their 
damages. On the refusal of defts.* solrs. 
to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.* 
ship was airested. On a motion to set aside 
the warrant of arrest : — Held : the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside. — 
ThbPointBreeze, [1928] P.136; 97L.J.P. 
88 ; 139 L. T. 48 ; 44 T. L. R. 390 ; 17 
Asp. M. L. O. 462. 

742. Add, Annotations : — Consd. The Point Breeze, 
[1928] P. 136. Refd. The Joannis Vatis (No 
2), [1922] P. 213. 

746. Add, Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

747. Add, Annotation : — ^Apld. The Point Breeze, 
[1928] P. 135. 
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I 760. Add, Annotation : — ^ReM. Melanie S.S v, San 

I Onofee S.S., [1925] A. 0. 246. 

764. Add, Annotation : — Refd. The Amiotte, The 
Bora, [1919] P. 106. 

766a. Waiver of right to plead Maritime Con- 

ventions Act, 1911 (c. 67), s. 8.] — By entering 
an unconditional appearance to a issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action. — ^Thb Liandovbry Castle, [1920] 
P. 119 ; 89 L. J. P. 141 ; 124 L. T. 383 ; 16 
Asp. M. L. C. 163. 

Effect of Maritime Conventions Act, 1911 
(c. 67), see, generally^ Shipping, 

768a. Appearance by person interested — ^Position of 
intervener.] — The Byzantion, No. 248a, 
ante, 

708b. Undertaking to appear— Sale of ship — Effect 
on undertaking.] — T he Bino, No. 781 d, 
post, 

780. Add, Annotation : — ^Refd. The Consul Olsson, 
[1920] P. 43. 

780a. .] — The San Onofre, No. 

780b, post, 

780b. Effect of contractual arrangement 

between owner & charterer.] — (1) The 
Admlty. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the anpraisement on 
the ground that the ship had oeen appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 : — Held : for purposes of appraise- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 


do full justice to pltfs., & to that end 
permit the issue of s warrant for the 
re-arrest of the ship, but with costs of 
the motion & of the re -arrest against 
pltfs. — H all Coal Co. v, Thb Batu- 
SONA, 11923] Bxoh. O. R. 128.~-OAN. 


70Sa lii. DiemiascU of claim 

for scUvage — Appeal ,] — Where a claim 
for salvage agednat a ship has been 
dismissed, there is no general right, in 
cose of appeal, to bold the hail bond or 
after its cancellation to re-arrest the 
ship, nor will suoh right be granted 
without good reason therefor, such 
os that it appears to the ct. that the 
ship will not be within the jurisdiction 
to answer the impeal should it go 
against it. — T hk Fwita v, Thb R. S. 
(1921). 63 D. L. R. 687 ; 21 Ezoh. C. R. 
147 : 30 B. C. R. 132; [1921] 2 

W. W. R. 749.— CAN. 


706a iv. UnnecesBoav where ship 

already under arrest,] — The A, was 
under arrest by process of the ct., in a 
joint action for master's 6c seaman's 
wages, when she was re-arrested by 
nitfis., under three separate warrant^ 
m actions for neoeesariee 6c supplies 
furnished to the .A. in the port or O., 
to whioh she belonged, 6e the own^ 
of which were domieiled In Ganada : — 
Held : the ship beiiw under arrest of 
the ot., this ct. had jurisdiction In the 
matter, but the issuing of warrants 
6C the re-arrest was unnecessary* — 
Stbwabt 6c Oo., lixn. v. Thb aula, 
^1929] 4 D. L. R. 719 ; Ex. 0. R. 192.— 



diction — Res wUftin iurisdietion .] — 
Where a oo. alleged that It intended to 
bring an Admlty. action in rem for 
damage occasioned toite vossel through 
the negligent handling of reap. co. 
whilst in the territorlaJ waters of the 
Union, & it appeared that both the 
cos. were domiciled outside the Union, 
the attachment of the yessel was 
ordered, such order to be suspended on 
security being provided in an amount 
greater than the sum claimed as 
damages. — S.S. Hkbatos v, S.S. 
Fabian, [19211 O. P. J> 148.— «. AF. 


PART III. SECT. 1. SUB-8E0T. 2.- 
A. (i). 

St. Maid fide ctrresl^^AJnise of process 
of court — Bights of other claimaius. ] — A 
ship was arrested at the suit of a member 
of a firm. His independent claim for 
wages as a *' ship’s carpenter on hoard 
the ship." was m fact only a part of 
his firm's claim, 6c immediately after 
the ship was arrested bis firm's action 
woa Instituted : — Held : these facts so 
obviously disclosed nuda fides 6c an 
abuse of the process of the ot. that the 
arrest could be viewed as a sham 
proceeding 6c as not having any l<«al 
ezistenoe as regards the firm, but other 
olainrants could support their suits on 
its existence in fact, because In good 
faith they instituted their suits relying 
upon the records of the ot. whioh on 
their lace showed that its juiisdlotlon 
could belnvoked. — Ebikbbn Brothbbs 
9 . Thb Mapue Lba^ (19231 4 V, L. R. 
1201; [1923] Ezch.C.^ 89; 81B.O.B. 
443 [1923] 1 W. W. R. 76.— CAN. 
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PART III. SECT. i. SUB-SECT. 8.— A 

n I, Court without ivrisdie' 

tion .] — In the absonoe of juiisdiotlon 
existing by law. the filing of an appear- 
ance 6c the giving of bail by deft, do 
not give Jurisdiction to the ot. in a 
prooeedlng in rem. Jurisdiction is not 
a matter of procedure & cannot be 
derived from the consent of parties. — 
Mulvbt V. The Baboe Neosho (1919), 
19 Ezoh. C. R. 1 ; 47 D. L. R. 437.— 
QAN. 


aii. — .] — mere 

technloal objection to an tnlormality 
or irregularity in procedure may bo 
waived by appearance, by the giving 
of bail or by taking a step in the 
action ; but if, in fact, the ot. has no 
jurisdiction over the subJeot-matter 
of the claim, no delay on the part of 
deft. 6t no step in the action taken by 
him oon give the ot. jurisdlotlon. — 
Habrib Abattoir Co. v, Albdo 
(Owners). [1923] 4 D L. R. 1196; 
[19231 Bzob. a U. 217.-^AN. 

764 lii. .] — In Admlty. where 

deft, wishes to raiso an objection to 
the jurisdiction of the ot. in a case 
where the ct. has jurisdlotlon over the 
subject-matter, he should appear under 
protest whether the action be in rem, or 
»n personam . — Bubke v. The Abila 
(19_&), 4 D. L. R. 873 : Ex. O. R. 194. 


PART ni. SECT. 1, 8UB-8E0T. 4.— A. 

sw. Bail — Who accepted as bail— 
Company carrying on business of 
sur^ship.l—Re 251 Bars or Silver 
9, Oanadun Salvage Assoon. (No. 2) 
(1916), 16 Bzeh. C. R. 370.— CAN. 
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immaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
princi^. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed. — The San Onopre, [1917] 
P. 96 ; 86 L. J. P. 103 ; 116 L. T. 800 ; 14 
Asp. M. L. C. 74. 

Annotation : — As to (2) Oonsd. The Consul Olspon, [1020] P> 
43. 

781a. Nature of bail.] — The Borre, No. 781b, 
post. 

781b. Undertaking to put In ball — ^Afterwards with- 
drawn — Effect of subsequent arrest of vessel.] 

— On .Tune 22, 1020, defts.* solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ tn rem claiming 
damages in respect of loss by collision. In 
consequence defts.* vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undeHaking for bail was withdrawn, 
k, that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Pltfs.’ solrs. arresUjd the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients* rights under the undertaking for 
bail. On Mar. 16, 1921, the vessel was 
appraised' as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in June, 1920, the value of the vessel 
was much in excess of £600, pltfs. estimated 
her value at £4, .500 : — Held : (1) the under- 
taking to give bail could not be withdrawn 
by substituting the vessel for the bail ; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel ; (3) 

defts.* solrs. must complete their undertaking 
by putting in bail to the value of the vessel 
as on June 22, 1 920 ; (4) nature of bail dis- 
cussed. — The Borre, [1^^21] P. 390 ; 91 
D. J. P. 1; 126 L. T. 676 ; 37 T. L. B. 
668 ; 65 Sol, Jo. 716 ; 16 Asp, M. L. C, 334. 

781o. When value of ship ascertained.] — 

The Borre, No. 781b, ante. 

781 d. Sale of ship- Effect on undertaking.} — 

In June, 1930, a firm of Norwegian ship- 
owners, being tlircatened with an action in 
rem by cargo owners in respect of damage & 
short delivery, to avoid arrest of the ship, 
instructed their solrs. to give an undertaking 
to accept service, appear & pi'ovide bail. No 
writ was issued, the ship left the jurisdiction, 
k' when she rc^tumed several months later 
she was on cumbered with liens. On Jan. 6, 
1931, she Mas sold by order of the ct. On 
Mar. 2 the solrs. took out an originating 
summons, & moved the ct. for an order that 
they were no longer bound by their under- 
taking. On Mar. 14 the caigo owmei's issued 
their writ in rem^ but the solrs. refused to 
accept service pending the hearing of the 
motion : — Held : the undertaking, which 
was plain in its teims, enabled the ship 
to leave the jurisdiction Muthout being 
arrested, & the fact that she was subsequently 
sold waa immaterial ; there had not been 
undue delay in issuing the writ having regard 


to all the circumstances ; & the solrs. 

remained bound by their undertaking. — 
The King, [1931] P. 68 ; 100 L. J. P. 118; 
145 L. T. 166 ; 47 T. L. B. 384. 

7816. Uability Umited to amount of baU— No 
second action if bail Insufficient — Action in 
personam — For Interest & costs.] The 
J oANNts Vatis (No. 2), No. 706a, ante. 

781f. Benefit of bail — Action in name of cargo 
owners — Some owners not Joining In pro- 
ceedings.] — ^The steamships W. & J. came 
into collision & the W. & her cargo were 
damaged. Before the issue of the writ an 
undei^king to put in bail to the amount of 
£100,000, h^ been given on behalf of the 
owners of the J. The writ was in the names 
of “ The owners of the steamship W. & cargo 
V. the owners of the steamship J.,” but at 
that time no authority from any of the cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W, 
asked the various underMrriters on the cargo. 
Subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. Some assented ife 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
^one to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the W. contended that having sued 
a« owners of the ship &; bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage os shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund : — Held : (1 ) although, as bailees of 

the cargo, the shipowners were entitled to 
recover the full value of the dam.age to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution. — 
The Joannis Vatis, [1922] P. 92 ; 91 

L. J. P. 182 ; 126 L. T. 718 ; 16 Asp. M. L. C. 
696. C. A. 

781 g. Several salvage actions.] — A vessel 

which had stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at J^27. 
Before the other actions were instituted the 
cargo had been landed A dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 : — Held : the bail for cargo & 
freight did not constitute a fimd in which all 
the salvors could share ; the undertaking 
was given in one action o^y, & pltfs. in tliat 
action, in which the total values were £1,217, 
327 

could treat £1.000 as bail representing 

the cargo & freignt. — T he Bussland, [1924] 
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P. 66 ; 93 L. J. P. 18 ; 130 L. T. 763 ; 40 
T. L. R. 232 ; 68 Sol. Jo. 324 ; 16 Asp. 
M. L. 0. 288. 

781h. Amount of bail — Value ol ship & freight-- 
limit of liability — ^Faots disputed by plainttHs.] 

— II, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. S. Act, 1804 (c. 60), s. 503, deft, ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship &, 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltfs. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.* 
ship. — The CHARLorrE, [1^20] P. 78 ; 80 
L. J. P. 62 ; 123 L. T. 686 ; 38 T. L. U. 201 ; 
64 Sol. Jo. 270 ; 16 Asp. M. L. 0. 98. 

781]. Effect of bail — Release ol ship.] — The 

Point Breeze, No. 706b, ante. 

796. Add. Avnotalian : — Retd. The Consul Olsson, 
[1020] P. 43. 

806. Add, Annotalian: — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

808. Add, Annotation : — Consd. The .Toannis Vatis 
(No. 2), [1022] P. 213. 

810. Add, Annotation: — Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1027), 138 L. T. 
360. 

829. Add Annotation: — Ah to {\) Dlstd. Bradley 
V. Newsom [1910] A. C. 10. 

834. Add, Annotation: — A.9 to (1) Refd. The 
Joannis Vatis (1021), 91 L. J. P. 182. 

887. Add Annotations : — As to {I ) Refd. Swedish 
Central Ry. v. Thompson. [1924] 2 K. B. 25.5. 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, [1024] 2 Ch. 101. 

839. Add. Annotation: — Refd. The Fagernes, 
[1926] P. 185. 

840. Add. Annotation: — Refd. The Pagernt'S, 
[1926] P. 185. 

842. Add. Annotation : — Refd. The Pagernos, 
[1920] P. 185. 

843. Add. Annotations : — As to {!) Refd. Heading 
Trust 1 ?. Spero, Spero v. Reading Trust, [1930] 
1 K. B. 492. As to (2) Refd. Johnson v. 
Taylor, [1920] A. C. 144. 

843a. .] — A British ship, 

coming down the Elbe, came into coUision 
with another British ship, which, in turn, 
came into collision with a German vessel. 
The agents at Hamburg of the first British 
ship & the owners of the German vessel 
exchanged letters of guarantee ; but the 
owners of the German vessel did not com- 
mence legal proceedings in Germany against 
the owners of the two British ships until after 
the owners of the first British ship had com- 


menced an action in personam in this country 
against the owners of the other British ship 
& the owners of the German vessel. On an 
application to discharge an order giving the 
owners of the first British ship leave imder 
B.!S. C., Ord. 11, r. 1 (gr), to serve notice of 
the writ on the owners of the German vessel 
out of the jurisdiction i—^Held : the order 
ought not to have been made, for there had 
not been any unreasonable delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee. — The Hagen, 
[1008] P. 180 ; 77 L. J. P. 124 ; 08 L. T. 
891 ; 24 T. L. R. 411 ; 62 Sol. Jo. 336 ; 11 
Asp. M. L. C. 66. C. A. 

Annotations : — Reid. Tbo Fagernes, [1926] P. 185 ; Sohints, 
lie, Sohintz v. Wnrr, [1926] Ch. 710. 

855. Add, A nnotalion : — Refd. The Oreteforest, 
[1020] P. 111. 

856a. .] — (1) In a consolidated salvage action 

the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crews in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts.* affidavit of values wao 
only handed to pltfs. on the day of the trial : — 
Held : (2 ) pltfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners. — The Creteporest, 
[1020] P. Ill ; 89 L. J. P. 136 ; 123 L. T. 
601 ; 36 T. L. R. 367 ; 15 Asp. M. L. C. 48. 

867. Add. Annotation : — Refd. The Oreteforest, 
[1020] P. Ill 

864. Add. Annotation : —Refd. The Oreteforest, 
[1920] P. Ill 

874a. .] — I'HE Sheaf Brook, No. 

.565a, ante, 

876a. Transfer by Court of Appeal — Necessity for 
consent of presidents of both Divisions.] — 

The Sheaf Brook, No. 665a, ante. 

890. Add. Annotation: — As to H) & (2) Coned. 
The El Oso (1925), 133 L T. 269. 

892. Add. Annotation: — As to (1) A (2) Expld. 
The PI Oso (1925). 1.33 L. T. 260. 

893. Add. Annotation : — Refd. The El Oso (1025), 
1.33 T.. T. 260. 

894a. Action between parties whose vessels 

have not been In collision with each other.] — 

Whore the parties to a damage action are the 
owners of vessels which have not been in 


PART IIL SECT. 1, SUB-SECT. 6.— B. 

888 i. Property ddsriorating — Appear- 
ance by absent defendant .} — SmMS v. 
Hoddbrn (1818), 1 Nfld. L. R. 93. — 
NFLD. 


personam — Propriety of. ] — Atlantic 
Coast S.S. Co. v. Moxtrkal Trans- 
portation Co. & The Mary Ellen. 
Montreal I'liANSPOiiTATroN Co. v. 
The Buckeye State (1909), 12 Exeb. 
a IX. 429.— CAN. 

PART III. SECT. 5, SUB-SECT. 1. 
u. Obiect .] — ^The object of a prelimi- 


nary u'jt 18 to obtain astatemeut recentn 
facto of the ctreumatanoee, to prevont 
partiea ahaplog their oafie to meet the 
one pnt fonrard by the other at trial. — 
Lr Blanc v. The Emilien Burke 
(1919). 19 Bxoh C. R. 24 : 46 P. L. R. 
59.— CAN. 


PART 111. SECT. 8, SUB-SECT. 1. 
B. Joinder of actions in rem <t in 
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ooUlrion with each other the practice ae to 
requiring preliminary acts under Bu S. 0., 
OrcU 19, r. 28, is a matter for the discretion 
of the ct. In buc^ cases the proper course 
is that there should be the communication 
between the solrs. which commonly takes 
place in admlty. cases. So that the solrs. 
should ascertain whether the parties are 
ready to file prelixmnary acts under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in spch a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not neen 
in collision filing a blank preliminary act. — 
The El Oso (1926), 133 L. T. 269; 16 
Asp. M. L. O. 630. 

/innoto/ion;--CoiiBd. The Carlston & The Baloombe, fl92C] 
1\ 82. 


894fb. Who entitled to — Ck>-defendant.] — A col- 
lision took place between the C. the B,, & 
subsequently the C. collided with pltfs.* 
vessel. Pltfs. issued a writ in rent against 
the owners of the (7., A; the usual preliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
A pltfs. added the owners of the B. as second 
defts. Thereupon the owners of the C. 
obtained an order that the owners of the B, 
should forthwith file a preliminary act : — 
Held : (1) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
A they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. A issue a writ 
against second defts., A the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, A the parties at 
whose instance it had been filed would not 
be bound, as against second defts., by the 
judcrment in the present action. — The Carl- 
8TON. The Balcombe, [1926] P. 82 ; 95 
L. J. P. 61 ; 134 L. T. 706 ; 42 T. L. R. 312 : 
17 Asp. M. L. C. 33. 


897a, " Course A speed of vessel.]— ^In cases of 

collisions between ships at anchor it is not 
imfidcient in answer to par. 7 of the pre- 
liminary act, which asks the course A speed 
of the vessel when the other was first seen, 
to reply “ at anchor.*’ The heading of the 
vessel should also be given. — T ^b HfiOROOM 
(1927), 137 L. T. 418; 71 Sol. Jo. 472; 17 
Asp. M, L. 0. 288. 

908. Add* Annotation: — As to (1) Dlstd. The 
Woodarra r. Admiralty (1921), 06 Sol. Jo. 
183. 


014a. — - Raising new claim — Effect of.] — The 
Glen (1027), 164 L. T. Jo. 480, 


916. Add. Annotation : — Dlstd. The Woodarra v. 
Admiralty (1921), 60 Sol. Jo. 183. 

936. Add* CUation: — on appeal (1863), 3 Moo* 
P. 0. 0. 482, P. 0. 

952. Add. Annotation: — Retd. The San Onofre 
(1922), 92 L. J. P. n. 

969. Ac2df. Annotation: — Refd. The Saxicava, 
[1924] P. 131. 

969a. Action stayed, disoontinned or dis- 

missed — Counterclaim raised in correspond- 
ence.] — A notice of counterclaim contained 
in correspondence passing between pltf.*8 A 
deft. *8 solrs. is not sufficient to ** set up ’* a 
coimterclaim within B. S. G., Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules A in respect of 
which there is a record on the files of the ct. — 
The Saxicava, [1924] P. 131 ; 93 L. J. P. 66 ; 
131 L. T. 342 ; 40 T. L R. 334 ; 68 Sol. Jo. 
066; 10 Asp. M. L. 0. 824, O. A. 

970a. .] — ^Two foreign vessels, a barque 

A a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the ba^ue, A 
when the cause was ready for hearing, the 
' owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance A bail were 
given by the owners of the barque : — Held : 
the barque being sunk, the ct. no juris- 
diction to compel the owners to give bail, A 
must reject the motion. — The Oabi.ylb 
(1868), 30 L. T. O. S. 278 ; 6 W. R. 197. 

Annotation : — ^Esfd. Ohapman v. Royal NetherlandH Steam 
Navigation Oo. (1879), 4 P. D. 167. 

979a. Ckinsolidated salvage action.] — 

The Oretbforbst, No. 866a, ante. 

979b. .] — I had occasion, recently, when 

trying a salvage action in which there had 
been a tender, to express my view that the 
fact that the amount of the tender was made 
known to the ct. before it had determined 
its award hampered the ct. in its judicial 
capacity ; A that it was better, if a tender 
were made, that the amount of the tender 
should not be made known to the ct. until it 
had exercised its judicial discretion in arriving 
at what 'would be a reasonable sum to award, 
because the question of costs, a serious one, 
depends upon whether the amount of the 
award is or is not in excess of the tender. 

. . . Having expressed my view as to what 
I thought to be advisable, namely, that the 
amount should not be stated in tne defence, 
the case of the U. C. has arisen, a salvage 
case, A is now before me on summons ; A 
I thought it desirable, in view of what has 
taken place, that my view upon this question 
should be stated publicly, so that it might 
be recorded for the information of all con- 


PART 111. SECT. 8. SUB-SECT. 2.— A 
^ 9M li. — ~ Beieation of tender-- 
Acoeplance of incrtoMd tmAer after 
amendment of daim at trial.]— In an 
action for salvage servloee. pltf. olaifned 
120,000 & in ms statement of claim 
such amount of salvage remuneration 
M to the ot. might seem meet. The 
defence was delivered on Mar. 17, when 


deft, ^id into ot. 12,000 A tendered 
It to p1tf., who PrfecW it. Pitf. at the 
trial applied for leave to amend to set 
up an Mdltional olaim. The amend- 
ment was made, A deft, increased his 
tender to $4,000. which was accepted : 
— Held ? (1) deft, should in any event 
^ve the costs of A oonseosent upon 
the amendment granted at the trial; 

28 


(2) as to the oooepted tender, the in- 
creased tender must be regarded as 
having been made A oooepted on 
Mar. 17, A alt the costs sobsequent to 
that tender should be borne by jdtt ; 

(3) the otroamstanoes wwe not quite 
suffloieDt to dm^ve pltf. of costs before 
tender.— Tbs PoaceaMa v, Thx Qbifv, 
(19251 2 W. W. B. 676.— OAK. 


cemed. I hAve thought it right, a 43 I have 
suggested a variation of what has apparently 
been the custom & practice of this ct., to 
e^>6ak to the President about it, ^ he agreed 
with my view of the case, that putting the 
anlount into the defence in a salvage action 
was embarrassing to the judge. Upon 
inquiry, however, it appears that this is 
such a very old practice, that in the 
Presid^t’s view it is not advisable to alter 
it. The re^t is that I make no alteration 
in the existing practice, ^ dismiss the appeal 
summons (Babgbavb Dsane, J,). — The 
Upton Castle, [1912] W. N. 84. 

1001. Add, Annotation: — Refd. The Oreteforest, 
[1920] P. 111. 

1001a. Tender of lump sum — GonsoUdated 

salvage action.] — ^T hb Cbbtetobbst, No. 
85da, ante, 

ions* Add, Annotations: — Apld. He Bjomstad & 
Ouse Shipping Co., [1924] 2 K, B. 673. 
Retd. The Tervaete (1022). 128 I.. T. 176 ; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385 : Duff Development 
Oo. v, Kelantan Government, [1924] A. 0. 
797. 

1027a. .]— Pltfs.’ & defts.’ vessels 

came into collision & both received damage. 
Pltfs. brought an action in rem against 
defts., “ the owners of the steamship N,** 
Defts. counterclaimed, & applied to plus, for 
security to answer the counterclaim. Security 
was given, but on pltfs. maldng a similar 
application defts. refused to give security 
on the ground that the N, was owned by the 
French Govt., & was not subiect to arrest : — 
Held : the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts.’ counterclaim. — ^The Neptune, [1919] 
P. 17 j 88 L. J. P, 94. 

1082« Add, Annotation ; — Refd. The Joannis Vatis 
(No. 2), [1922] P. 2ia. 

1044. Add. Annotation : — Refd. The Shropshire 
1922), 127 T. 487. 

1047a. For disposing fairly of cause — ^For 

saidng costs.] — The owners of the steamship 
N.f one of two ships found jointly to blame 
in a collision action, limited their liability & 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners 
of the N, & the owners of the other ship, the 
S,, & also by the owners of ceurgo on the S. 
The same solrs. presented the claims on 
behalf the owners of both ships. The 
owners of cargo on the 5., who were not 

E arties to the collision action, tiben sought 
lave to administer four interrogatories to 
the owners of the S. Nos. 1 A 2 asked 
whether there had been, as between the 
owners of the two ships, a mutuid abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, A crew of the 5. ; & No. 4 
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asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S, The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 dc 4. Gn appeal by 
botJi sides : — Held : the first three interro- 
gatories were necessary either for disposing 
fairiy of the cause or matter or for saving 
costs, within B. S. C., Ord. 31, r. 2, A must be 
allowed. No. 4 was not pressed. — T he 
Nbdbnbs (1924), 41 T. L. E. 243. 

1062a. Confidential report by master.] — 

Defts., the Port of London Authority, 
arranged with tiieir underwriters that, in all 
eases of claims for collision in which their 
vessdis were concerned, the management of 
the claim should be put in the hands of cer- 
tain solrs. Defts. directed that a report on a 

S rinted form headed “ Confidential report for 
le information of the Authority’s solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.’ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in these 
circumstances by the master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them : — Held : the 
report having been obtained for the solr., in 
the sense of being procured as materials upon 
which professioi^ advice should be taken 
in proceedings pending or threatened oi 
anticipated, it was privileged from production. 
-—The Hopper No. 13, [1926] P. 62 ; 94 
L. J. P. 46 ; 132 L. T. 736 ; 41 T. L. R. 189 ; 
16 Asp. M. L. C. 473. D. C. 

Annotations: — Dittd. The Olty of Bareda (1926). 134 L. T. 
576. BeM. Ankln v. London Sc North Eastern liy. Co., 
I1930J 1 K .B.627. 

1062b. Officers’ reports.] — Pltfs. claimed for 

short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon defts.’ 
steamship. Defts. denied liability alleging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel Sc the conduct of their officers 
in the prevention of theft, which reports 
were in due course obtained through defts.* 
agents in China. Defts. claimed that these 
reports were privileged from discovery : — 
Held: (1) the report were not privileged. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents. — The City 
OF Baroda (1926), 134 L. T. 676 ; 70 Sol. Jo. 
1044 ; 17 Asp. M. L. C. 27. 

Annotation: — ^Bstd. Aakin v. London & North Eastern Ky. 
Co., [1930] 1 K. B. 527. 

1078a. Taking evidence on commission — Dis- 
eouraged.] — T he Augusta (1909), 26 T. L. R. 
98. 


PART lU. SECT, e, BUB-SEOT. 1. 


out __ 

torei^ eoe, seonrity for ooste may be 
ofdmd. even at an advanced stage of 
the aoUon Sc thougli the delaying in 
apidyiiig therefor a unaooonnted for, 
ia^ idaeiioe of an/ prejudice to the 
other eUie oooeAonM by such delay. — 
WaaaoBia v, Thb Stbbi. SemmeTt 
[1924J8 D. L. R. 4f ; [1924] Bnoh. 0. B. 


186 ; 2 W. W. R. 498 ; 84 B. C. R. 
114.— CAH. 

PART HI. SECT. 10, SUB-SECT. 1.— 
A. (a). 

■e. Examinaiionfordiscooerv — Inlieu 
of interrogatories — When ordered — Use 
0/.1 — ^Whlle an ezaminatloii for dis- 
oovery may be ordered by the Jndge 
as a matter of oonvenisDoe, In place of 
the delivery of iaterrogatoiies, espeei- 
ally where the opposite party is in 
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ignorance of the facts, such examina- 
Uon cannot be read as evidence at the 
trial. — P oint Anns Quabrirs v. 8.8. 
M, F. Whalen (1921), 68 D. L. R. 
627 ; 20 Exoh. a R. 488.— CAN. 

PART IlL SECT, 11, SUB-SECT. 1. 

sd. Proof of dain^RifAU to proceed ex 
parte — Order for sale of res .] — Paul v. 

Ajcr Tuxkeb, {1022] , V. L. R. 
740.— AUS. 



Enoush axd Empire Digest Supplement. 


1112a. Rlifht of reply.] — Allowed in all cases. — T he 
Bjttkan (1806), 14 W. R. 973. 

1114a. Damage dae to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly flows from 
deft. *8 negligence causing the collision is on 
pltf. ; & the dicta in The Mellona (1847), 3 
Wm. Rob. 7, 13; The Peneher (1857), Sw. 
211, & similar cases, to the effect that where 
damage follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft, proves the contrary, must 
not be taken as la 3 dng down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it primd facie was to be 
regarded as a consequence of the negligence 
causing the collision. — The Paludtna, [1925] 
P. 40 ; 132 L. T. 724 ; 10 Asp. M. L. 0. 453, 
C. A. ; affd, eub nom, S.S. Singleton 
Abbey v, S.S. Paludina, [1927] A. C. 16; 
17 Asp. M. L. C. 117, H. L. 

AnnokAion: — ^Eeld. Canadian Paoifle Ry. v. Kelvin Shipping 
Co. (1927), 138 L. T. 369. 

1152a. Log of defendants* vessel — Right of plaintiffs 
to put in — Alter admission of facts by de- 
fendants.] — Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
various inferences sought to be drawn from 
those facts were accurate or well founded, 
& that their vessel was ever in any real 
danger. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Pltfs. by their reply joined issue 
upon the defence save in so far as the same 
consisted of admissions : — Held : pltfs. were 
entitled to put in the logs of defts.* vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to coll evidence as to the facts, e.g. 
the displacement of certain tugs. — The 
W ooDARRA (1921), 38 T. L. R. 100 ; 66 Sol. 
Jo. 183. 

1152b. Oral evidence dispensed with— Salvage— 
Amount in dispute small — Discretion of 
court.] — In a case where salvage services 


had been requisitioned & the amount in 
dispute was small, by agreement the case was 
tried on the plesbdings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with : — Held : the course taken was 
a mode of procedure useful to the shipping 
world, & one for which the ct. would en- 
deavour to give proper facilities, the power 
of the ct. being, of course, discretionary. — 
The River Fisher (1923), 39 T. L. R. 
233. 

1167. Before this case insert “ See^ further. Evi- 
dence, Vol. XXII., p. 94.’* 

1185a. Photographs — Calculation as to 

locality of collision — ^Absence of expert 
evidence.] — In an action arising out of a 
collision in Sydney harbour between the ships 
C. dc SL A,, there were in evidence three 
photographs, taken from a third moving ship, 
showing the colliding ships just before, during, 
& after the collision, with the frontage of the 
harbour as background. The point in the 
harboui* at which collision occurred was 
material. The trial judge, basing his judg- 
ment solely upon the other evidence in the 
case, held that the St. A. was to blame. 
The appellate ct. gave the owners of that 
ship leave to adduce upon an appeal by them 
the evidence of three land surveyors based 
upon the photographs. They used the 
alignment of pairs of objects which they 
identified in the backgrounds to fix the 
position of the camera when each photograph 
was taken, & then by reference to the back- 
ground localised the collision. These results 
were shown by a diagram. The appellate ct., 
accepting the result so arrived at, reversed 
the decision of the trial judge, stating, how- 
ever, that apai't from the new evidence they 
agreed with it : — Held : the skill or science 
needed to produce an accurate result by the 
process adopted w^as not that of a land 
surveyor, & in the absence of expert evidence 
the reversal of the decision of the trial judge 
was not warranted. — United States Ship- 
ping Board v. The St. Albans, [1931] A. C. 
632 ; 100 L. J. P. C. 73 ; 144 L. T. 601 ; 
47 T. L. R. 245, P. C. 

1196. Add. Annotation : — Refd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


PART III. SECT. 14, SUB-SECT. 3.— A. 

M. Log books — Independent log kept 
by maie,\ — Held : not admissible. — 
H.V. Thk Ainoko (1894). 4 Kxeh. C. R. 
195.— CAN. 


■f. Manuscript notes made by masler. ] 
— In the olrourastanoes rejected as 
evidonoe as part of tho ship’s losr. 
— The Andrew Kbllt v. The 
OOMMODORB, [1919] 1 W. W. R. 

1059 ; 19 Exoh. O. R. 70 ; 48 D. L. R. 
213.— CAN. 


sk. Salvage tution — Attendance of 
master dt crcia.) — It is proper to hava 
the master & orew before the ot. In an 
action for salva^re. — Johnson & Mac- 
KAT V. S.S. Charles S. Neff (1918), 
18 Exch. C. R. 168.— CAN. 


PART III. SECT. 14, SUB-SECT. 3.— 
B. (•). 

am. Evidence of nersons on boom — - 
CoUision .} — Action by pltf. to recover 
damages Buffered by it by reason of 
deft.*B ship coming into collision with 
ono of ita booms of logs : — Held : it 
is next to impossible for one on a 
moving vessel, unless he is in a position 


to SCO her from slum to stern & at tho 
same time iiiabitain a complete & 
commanding view of the shore, to 
follow the (tourso, speed or ovolutioiiH 
in tho uiaiimuvreH of a vessel ; & 

{ dtf.’s witnesses being some on tho 
loom & some on land overlooking tho 
locus of tho uocldout were in a better 
position to follow tho course of tho 
vessel than w'oro those on board the 
same. — Vancouver Orient Export 
C o.. Ltd. v. The Anqlo-Peruvian, 
[1931] Ex. C. R. 127.— CAN. 

su. EiHdcnce of navigaiors — CoUision 
— Greater weight than evidence of out- 
siders.] — Odfjell A/s V. S.S. Vbsuvio 
SOCIETA Anonima Per L’Induhtria 
K iL COMMEUCIO MAIUTIMO V. S.S. 
Older, [luaoj Ex. C. R. 207 ; [1931 J 
2 1). L. U. 34.— CAN. 

PART III. SECT. 14, SUB-SECT. 4.— A. 

1196111. .] — Two ships 

collided on a verj*’ bad night. The 
oollisioD was caused by the M., which 
was light, dragging her anchors, Sc 
pomiug down on the H., whoh was 
holding to her moorings. When the 
M. was dragging her auohom she had 
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steam up but did not use it, by which 
failure she omitted to take a reason- 
able measure which might have 
avoided tho accident. In an action 
for damages by the R. against tho M. 
there was uncontradicted evidence to 
tho effect that the steam had not been 
used because those in charge of the M. 
did not & could not know owing to 
the darkness Sc the weather that they 
wore dragging their anchors. The 
Loi*d Ordinary, without expressiDg any 
opinion as to whether he credited that 
evidence or not. accepted an opinion 
expressed by the naiitioai assessor to 
tho effect that it would not have been 
difficult for those on the M. to know 
that they were dragging their anchors : 
— Held ; it was for the Lord Ordinary 
& not for tho nautical assessor to 
pronounce upon the trustworthiness 
of that evidence. Sc to say whether 
or not the master of the Af . ought to 
have known when his anchor began to 
drag. &, on the ground that the 
evidence did not establish the fault, 
the M. assoilxied. — Cambo bbippino 
C o., Ltd. (Rossetti (Ownkbs)) v. 
Dampskibssblskabet Magnus, [1930] 
S. C. 26 : 67 So. L. R. 69.— SOOT. 



VoL L— Admizalty. Cases 1198a— 1280a. 


1198a. Between assessore advising lower 

court ds appellate court — Duty ot appellate 
court.] — In a case in which there has been a 
difference of opinion between the nautical 
assessors i^vising the respective cts., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In every case the 
responsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 
given upon them. — Australia (Owners) v. 
Nautilus (Owners), The Australia, [1927] 
A. C. 14.5; 95 L. J. P. 145 ; 135 L. T. 570 ; 
42 T. L. R. 614; 32 Com. Cas. 82; 17 Asp. 
M. L. C. 86. H. L. 

AnnotcUiona: — ^Folld. The To\ari«ich, [19.^0] P. 1: The 
OtraClito, [1930] 110. Refd. Hall r. British Oil & Cake 

Mills (1930), 23 B. W. C. C. 529. 

1198b. .] — Artemisia 

(Owners) v. Douglas (Owners) (1925), 
[1927] A. C. 164, H, L. 

Annotaiion oConsd. Aostralia (Owners) v. Nantilus (Cargo 
Owners). [19271 A. O. 145. 

1198c. .] — We are the judges, 

& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we do not see (Scrutton, L.J.). — The 
Tovarisch, [1930] P. 1 ; 99 h, J. P. 23 ; 
142 L. T. 372 ; 46 T. L. R. 125 ; 18 Asp. 
M. L. C. 58, C. A. ; affd, on other grounds^ 
[1931] A. C. 121, H. L. 

1198d. My duty is to 

exercise my own judgment, paying due regard 
to the advice given by the Elder Brethi*en in 
the ct. below as well as to that given to us by 
our assessors (I^awrence, L.J.). — The 
Otranto, [1930] P. 110 ; 99 L. J. P. 82 ; 
142 L. T. 544, C. A. ; revad, on other grounds, 
170 L. T. Jo. 514, H. L. 

1199. Add, Annotation : — Consd. Australia 


(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

1800a. Presence of — Dispensed with — Salvage 
action — Amount In dispute small.] — The 

River Fisher, No. 1152b, on/c. 

1201. Add, Annotation : — Refd. Australia 
(Owners) v. Nautilus (Owners), [1927] A. C. 
145. 

1204. Add, Annotaiion : — ^Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 146. 

1206. Add. Annotaiion : — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145 

1224. Add. Annotation : — As to (2) Retd, The 
Disperser, [1920] P. 228. 

1237a. Action against two separate parties— 

One party only held to blame — Costs of 
plaintiff.] — (1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues botli parties k fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft, to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he wUl not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft, against whom he 
succeeds the costs which he has to pay pltf. — 
The Svein Jarl (1923), 129 L. T. 255 ; 16 
Asp. M. L. 0. 159. 

Annotation.— mnUl, The W. H. llandall, [19281 P. 41. 

1237b. .] — The Thaaibs 111. 

(fc The K. B. S. (1928), 166 L. T. Jo. 52. 

1258. Add, Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1261* Add, Annotation : — Refd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
53. 

1262. For aee S. C. No. 1266, read ace 

S. C. No. 131, anter 

1277. Add, Citation : — aub nom. The Commodore, 
1 Ecc. & Ad. 175, n. 

1280a. .] — The Innispail, The Secret 

(1876), 35 L. T. 819 ; 3 Asp. M. L. 0. 337. 


1201 ill. .y-IIeld: evidence of 

experiments with water in a lock 
without any steamer bolns: in it was 
of the nature of expert evidence, & 
as the ot. had the assistance of a 
nautical assessor to advise upon any 
matters requiring nautical or other 
professional knowled^re, such expert 
evidence was inadmissible. — F raseu 
V. S.S. Azi’bc (1920), 20 Exch. C. U. 
39.— CAN. 

1201 iv. .] — In Admlty. cases 

where the ot. has the assistance of 
nautical asseasorp, evidence involving 
questions of nautical skill Sc experience 
is not admissible. — Pacifio Steam 
Navigation Co. (Bogota (Ownebs)) v: 
Anglo Newfoundland Development 
Co., Ltd. (Aloonda (Owners)), [1923] 
S. C. 526 ; 60 Sc. L. K. 333.-^COT. 

si. Duty of Judge to keep note of 
queationa aubmtUed to d: anauoera given 
hy nauiiccU aaaeaaor — Nautical Aaaeaaora 
{Scotland) Act, 1894 (c. 40), s. 3.)— 8.8. 
Rowan v. S.S. Clan Malcolm, [1923] 
S. C. 317.— SOOT. 

PART 111. SECT. 16, SUB-SECT. 1. 

1289 ii. .] — ^A master 


suing for wages Sc disbursements is 
bound to furnish accounts before 
briuglag his action, otherwise he will 
not be entitled to his costs. — Burke v. 
The Amla (1929), 4 D. L. B. 873 ; 
Ex. C. R. 194.— CAN. 

PART III. SECT. 16. SUB-SECT. 8.— A. 

bi. .] — Grand Trunk Pacific 

Coast S.S. Co. v. The B.B. (1914), 17 
D. L. R, 757 ; 16 Exch. C. R. 389 ; 6 
W.W.R,711.— CAN. 

sm. Expenaea of bail bond — Not re- 
eoverable as wats.] — The expense of 
procuring a ball bond incurred by an 
arrestee in order to liberate his ship, 
which had been arrested as a pre- 
liminary to an uusuooossful action 
in rem, cannot be charged against the 
opposite party, such expense not being 
part of the expenses of process. — 
Ellermans Wilson Line, Ltd. v. 
Northern Lighthouses Combs. 
1920), 58 Sc. L. R. 29.— scot. 

sn. Auforded to aalvora ,} — Where 
salvors of a ship arrested her as an initi- 
atory step in an action in rem to recover 
the salvage due, they were allowed to 
recover the expenses of arresting the 
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ship from her owners. — H atton u. 
Akt. Durban Hansen, [10191 9. C. 
154 ; 66 So. L. K. 100.— SCOT. 

so. Fees of appraiaer acting aa mar’ 
ahaVa avbatitvle — Special arrangement.] 
— The Paschbna v. The Griff (1925), 
36 B. C. R. 30.— CAN. 
sb. Poaaeasion fees — Marshal in 

aaeaaion under several warrants .] — 
here a marshal is in possession of 
a ship simultaneously under warrants 
issued in dilforent actions, more than 
one set of possession foes will not be 
allowed. — S imback v. The Saga, 
Carlsson V. The Saga ( 1 899 ). 6 B. C. R. 
622.— CAN. 

PART III. SECT. 16, SUB-SECT. 4.— A. 

12701. Inevitable accident — Costa fol’ 
low event.^The rule as to costs Is the 
same in the Exchequer Ct. of Canada in 
AdmJty. as it is In the Admltv. Div. 
of the High Ct. in England, & costs 
follow the event, even in oases of 
Inevitable accident, where no special 
oircumstanoes require a departure from 
such rule. — T he Jesbie Mao v, Tbb 
Sea Lion, [1919] 2 W. W. R. 411.— 
CAN. 



OaM 1888— Ittte. EmusH A3n> Emfibs Dioxot SvpnjaixKT. 


1288* Add. AnmtaHon : — ^RtftL The Modica, [1926] 
P. 72. 

1884it. Add, Annotation : — Conid. The Modica t 
[1926] P. 72. 

1884a. .] Although it has 

been the practice since the above Act to 
, ..zoahe no order as to costs in collision cases 
in which both vessels have been held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blame in 
the smaller degree such a pxoportion of that 
party's costs as on the particular facte 
appears just. — The Modioa, [1926] P. 72 ; 
96 L. J. P. 100 ; 136 L. T. 61 j 17 Asp. 
M. L. 0. 30. 

Annotation : — Reid. The Younff Sid, [1929] P. 109. 

1284b. .] — ^Where defts. were 

three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered dera. to pay one-half 
of pltfs.* costs. — The Robert Kobppbn, 
[1026] P. 81. n. 

Annotati(m Befd. The Modioa, [1926] P. 72. 

1286. Add. Annotation: — Refd. The Modica, [1926] 
P. 72. 

1286a. Neither to blame — Delay in commencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plaintiffs.] — Pltfs. j 
dn defts.' vessels, navigating without lights in 
accordance with Adjmty. directions, came 
into collision Sa both received damage. The 
ct. held that there was no negl^ence on the 
part of either vessel, & gave judgment for 
defts. on the claim k for pltfs. on the counter- 
claim. On the question of costs : — Held : as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had t^en no steps to recover 
their damages from pltfs., it api^ared that 
there would have been no litigation if pltfs. 
had not issued their writ, k, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side. — The Cardiff Haix, 
[1918] P. 66 ; 87 L. J. P. 113 ; 119 L. T. 
166 ; 14 Asp. M. L. 0. 328. 

1297a. •] — ^Thb Hopper No. 21, [1903] 

W. N. 114. 

1298a. Unsuccessful counterclaim.] — 

The Svein Jarl, No. 1237a, ante. 

1298b. Costs of separate issues.] — In an action 
for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, k was decided 
against defts. Subsequently the question 


whether pltfs. had suffered any damage by 
reason of the collision was determined m 
favour of defts.', for whom jud^ent was 
entered on the claim, judgment b^ig eotoed 
for pltfs. on the counterclaim : — Held : 
althov^ defts. w^re entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, k the 
costs, if any, occasioned by the unsuccessful 
counterclaim. — ^The Adams (1919), 88 L. J. P. 
129. 

1299. Add. Annotation ; — ^Refd* The Modica, [1926] 
P. 72. 

IdOOa. S. P. The Bubanor k Nancy <1837), 6 
L. T. 241. 

1304a. S.P. The Argo v. The Bmma Heyn (1856), 
6 L. T. 122. 

1309. Add. Annotation : — ^Refd. The Modica, f 1926] 
P. 72. 

1361a. Judgment for less than amount of 

offer refused by salvors.] — The Hbdwio 
(1863), 1 Bcc. k Ad. 19 ; 164 B. B. 11 ; 
8uh nom. The HL9a>wiG, 17 Jur. 977. 

1405a. Expert evidence.] — On a 

reference to assess the damage arising out 
of a collision the registrar k merchants are 
not bo\md to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience k bring their own judgment to 
bear upon the evidence. — The Steadfast 
(1922), 39 T. L. R. 96. 

1406a. Reasons should be stated.] — (1) In cases 
of coUisionB in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 

(2) The re^trar k merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal conraderations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retiuned the power to alter their repoii, 
& it is obvioiisly right that the ct. should 
maintain such a control (Scrutton, L.J.). — 
The St. Charles (1027), 138 L. T. 466 ; 17 
Asp. M. L. 0. 399, 0. A. 

1418. Add. Annotation : — Refd. The Bingsway* 
[1918] P. 344. 


142 ^ 

ante. 


“.] — ^Thb St. Charles, No. 14(>6a, 


1268 iii. .3— 'Where two 

reeseJi came loto ooHision & both 
veneifl were held to blaxne, no oosta 
were granted to either party. — R. v. 
The ARGTixsHmB, [1922] St. R. Qd. 
186.—AUS. 

1268 iw. . 3— Where the ot. 

found that both parties were to 
blame : — Held : each delinquent should 
bear his own costs* — B. W. B, Navioa* 
TiO!N Oo. V. The EIiltuish, Barnet 
Liohteraob Oo. v. The Kiliuisb 
(192U 67 D. L. R. 526 ; [1922 j 2 
W. W. R. 959.'-OAN. 

PART IIL BBOT. 16« 8UB-SB0T. 6.— 
A. (a). 

18221. General eoets — ExoeeHve 


clatift.] — In a suit claiming remunera- 
tion for salvage serrioes rendered, the 
claim was ezoessive & the case was suoh 
as to warrant a small award only.' 
The ot. made an award of 425 In 
favour of pltfs., tc ordered defts. to 
pay the costs of the suit. On a 
subsequent application for direotions, 
the ot. refused to ezeroise Its discretion 
k to make a speoial order tor costs. — 
Stuart v, Oolumbza Ritbb (1921), 
21 8. R. N. S. W. 674.-~AU8. 

1828 iU. .3— Salvors ar- 

rested a ship against whioh they were 
olalming salvage amounting to 447,590, 
k they refused to zeleaBe the ship 
except upon obtaining seouzfty to the 
extent of 487,590. The aifesteis 


ultimately obtained decree for 44,800 
as salvage, with modified expenses 
against defenders, but they were found 
liable in the expense inourred by 
defenders in obtaining security in 
excess of 48.000 : — Held: the arresters 
were rightly found liable for the 
expense of obtaining security in excess 
of 48,000 . — St. Olair v, Audnbt, 
[1922] S. O. 85.— 80OT. 

A. Codsofarred .} — ^Where salvors of 
a ship arrested her as an in i tiatory step 
in an action in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners. — Hatton v. 
Art. Durban Hansen, [1919] 8. C. 
154; 56So. L. R.100.—imT. 




VoL L— Admiralty. Cases 1428— 1488a. 


1428. Add. Ciiaiions : — Brown. & Lush. 436 ; 
34 L. J. P. M. & A. 113 ; 12 L. T. 619 ; 2 
Mar. L. 0. 221. 

Add, Annoiaiiofta : — Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, [1918] P. 344 ; Canadian Pacific Ry. v, 
Kelvin Shipping Co. (1927), 138 L. T. 369. 

1433. Add, Annoicdions : — Refd. The Kingsway, 
[1918] P. 844 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 3 E. B. 223 : Admiralty 
Comrs. V. S.S. Valeria, [1922] 12 A. O. 242; 
Admiralty Comrs. v S S. Chekiang, [1926] 
A. C. 637 ; Admiralty Comrs. v. S.S. Susque- 
hanna, [1926] A. C. 655. 

1439. Ciiation :^¥or “[1916] A. C. 38,“ read 
“ [1917] A. C. 38.” 

1447. Add. Annotation : — Apld. The Young Sid, 
[1929] P. 190. 

1452. Add, Annotation: — As to (J) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. C. 
345. 

1471. Add. Annotation : — Refd. The Young Sid, 
[1929] P. 190. 

1478. Add. Annotation : — Refd. The Glenilnlas, 
[1918] P. 363, n. 

1482. Add. Annotation Refd. The Rosalind 
(1920), 90 L. ,7. P. 120. 

1483a. .] — While on hire by the Admlty. a 

steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agi'eed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners ot the U. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that defts. 
shomd pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
— The Rosalind (1920), 90 L. J. P. 126 ; 37 
T. L. R. 116. 

1484. Add. Annotation : — Refd. The Joannis Vatis 
• (No. 2), [1922] P. 213. 

1489a. Claim by foreign Government.] — 

(1) By Finnish law 24 per cent, of the sale 
price of a Finnish vessel pold out of Finnish 
nationality is taken by the Finnish (>ovt. ; — 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 


the marshal under the powers of the ct. in a 
default action in rem, 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
eaveai8f & if persons wish to resist an applica- 
tion for parent out they must intervene 
or enter caveats, otherwise they are not 
entitled to be hoard. — The Eva, [1921] P. 
464; 91 L. J. P. 17; 126 L. T. 223; 37 
T. L. R. 920 ; 15 Asp. M. L. C. 424. 

1492. Add. Annotation ; — Oenerally, Refd. The 
Stream Fisher, [1927] P. 73. 

1492a. After postponement — Decrease in 

value of ship — Liability of Intervener causing 
postponement to give further security.] — In 

a mtge. action in rem pitfs., mtgees., in Jan., 
1926, recovered judgment by default con- 
deuming the ship & ordering her sale by the 
marshal. Tltereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a de- 
claration that the charterparty was binding 
on the mtgees. ; & by on order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 16 the ct. gave judgment that pitfs. 
were not bound by the charterparty, that 
they were entitled to the judgment they had 
obtmned, & that the costs of & occasioned 
by the intervention should be paid by the 
interveneiB. On Oct. 14 the ship was sold by 
the marshal for £20.000 less thaq she had 
been valued at nine months previously. 
Pltffl. took out a summons for further 
security : — Held : although judgment had 
been given against the interveners & they 
were hot appealing against that decision, the 
matter was still at largo, as they were con- 
testing pitfs.* claims before the registrar, & 
the interveners could be ordered to give 
further security in respect of possible loss of 
capital & interest A for the marshal’s ex- 
penses ; the case must bo referred to the 
registrar to find what amount should be 
given & what was the amount of pitfs.* 
damages under each head. — The Lord 
Stkathcona (No. 2). [1926] P. 18 ; 95 L. J. P. 
108 ; 134 L. T. 511 ; 17 Asp. M. L. C. 24. 

1493. Add. Annotations : — Consd. The Kronprinz 
Olav, [1921] P. 62. Refd. Mersey Bocks & 
Harbour Board v. Hay, [1923] A. C. 345. 

1493a. Unascertained liability — Right of court 

to delay distribution.] — The Kronprinz 


Olav, No. 1551a, post. 


PART III. SECT. 17, SUB-SECT. 2.— 
C. (c). 

14371. Oorredtxon of report -litois- 
irar proceeding on wrong principle .] — 
Canadian Viokehs Co., Ltd. v. Thk 
Susquehanna (1919), 18 Exch. C. R. 
210 ; 44 D. L. R. 71G.-~CAN. 

PART 111. SECT. 18, SUB-SECT. 2. 

1480 1. Awarded from date of loss. ] — 
Interest in Admlty. oases will bo cal- 
culated on tbe damacres allowed from 
the date of the colllfdon ; 8c on pay- 
ments made in respect of waaes, 8c 
payments made by reason of the 
oollision, from the dates of such pay- 
ments. — Canadian Dredotno Co. v. 
Nobturrn Navigation Co. (Ont.), 
[1924] Bzoh. O. R. 103.— CAN. 

j.a. 


sq. Workdoncr— From date of rendering 
bilCi— In the Admlty. Ct., in an action 
to recover for work done 8c material 
supplied, the ct. will allow Interest 
from the time of rendering of the bill 
after completion, in the absence of 
leiral excuse for non-payment. — 
Winslow Marine Ry. & 
BUILDING Co. V. The Paoifico, [1924] 
2 D. L. R. 190 ; [1924J Bxoh. C. R. 90 ; 
I W. W. ^ R. 930 ; 34 B. O. R. 1 ; on 
appeal f trub nom. The Paoifico v. 
Winslow Marine Railway & Suip- 
BUILDING <5o., (192.')] 2 D. L. R. 162. — 
CAN. 

PART III. SECT. 18, SUB-SECT. 3. 

st. Sale of ehip--By^m^8hal--No( 
lieeneed as auctioneer — Right to fees .} — 

33 


The marshal, though not licensed as 
an auctioneer. Is entitled to a double 
foe on tbe gross proGoods in selling a 
vessel at auction by order of ct. — 
Hernandez v. The Bamfirld (1921), 
21 Exoh. C. R. 166 ; 30 B. C R. 161 ; 
[1921] 4 W. W. R. 69.— CAN. 

PART 111. SECT. 18, SUB-SECT. 4. 

1496 iv. Claim by assignee of 

forHgn sfnpowner ,} — After sale of a 
ship 8c payment of ail costs 8c charges 
there remaned in ot. a balance to tbe 
credit of Mie ship. On an application 
for payment out by a resident of Van- 
couver, who claJmod to be tbe assignee 
of* the reputed owner who lived in 
California : — Hdd : the application 
should be adjourned 8c published in 
2 


4 
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1496* Add, Annotation Coiiid. The Stream Fisher, 
[1927] R 78. 

1407a. Motion for payment in default action 

— Necessity for notice.] — The Eva, No. 1489a, 
ante, 

1407b. Damage to ship whilst under arrest— 

Payment of damages into court — Cross-claim 
for damages for breach of charterparty.]— 

A vessel whilst under arrest in a necessaries 
action was damaged by the negligent navigar 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action m the 
county ct. Liability for the damage to the 
extent of £21 12s, was admitted. On a 
motion by pltfs. in the necessaries actioo for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the coimty ct. : 
— Held : claimants could not credit them- 
selves with £21 12s., but must pay that sum 
into the fund in ct. — The Maggie A. (1923), 
165 L. T. Jo. 191. 

1497c. Priorities — Several collisions.] — Where 

there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions. — ^T hb Stream Fisher, 
[1927] P. 73 ; 96 L. J. P. 29 ; 136 L. T. 189 ; 
17 Asp. M. L. 0. 169. 

Maritime liens generally, see Shipping. 

1499. Add, Annotations : — As to (2) Refd. The 

Joa^is Vatis (No. 2), [1922] P. 213; 

The Point Breeze, [1928] P. 135. 

1500. Add, Annotations : — As to (2) Refd. The 

Joannis Vatis (No. 2), [1922] P. 213; 

The Point Breeze, [1928] P. 136. 

1601. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1504. Add. Annotations : — ^N.F. The Volant (1842) 
1 Wm. Rob. 383. Consd. The Mary Caroline 
(1848), 6 Notes of Cases, 536. Refd. The 

Mellona (1848), 3 Wm. Rob. 16; The 

Benares (1850), 14 Jur. 581 ; The Milan 
(1861), 6 L. T. 690. 

1605. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 136. 

1507. Add. Annotation : — Refd. The Joannis Vatis 

(No. 2), [1922] P. 213. j 

1508. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519a. Expenses of witnesses — Though not called.] 

— ^Where a charge for the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary : — Held : that was a dangerous 
groimd on which to proceed, A one upon 
which an allowance* or disallowance ought 
not to be founded. — T he Lord Strathoona 
(No. 3), [1926] W. N. 270, O. A. 

1520a. Measure of compensation.] — While 

it has always been the practice, owing to the 


nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
for the taxing master whether a party who 
seeks to charge his opponent with the cost 
of detaining an expenMve witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined t^e 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money ^ven him with his subpoena ; 
& the wages he us earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct m the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earning cannot be taken as 
a fair criterion on which to base the allow- 
ance. — T he Ibis VI, [1921] P. 265; 90 
L. J. P. 289 ; 125 L. T. 378 ; 37 T. L. R. 
557 ; 65 Sol. Jo. 514; 16 Asp. M. L. 0. 
237, 0. A. 

Annotation: — ^Ezpld. The Ibis VI (No. 2), [1922] P. 4. 

1520b. .] — ^The mate of pltfs.' fishing 

vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which he would have 
earned £280 as his sliare of the catch. Pltfs., 
who were successful in the action, paid the 
witness the £280, on taxation, the assistant- 
registrar allowed the item in pltfs.* bill of 
costs as chargeable against defts. Lefts, 
appealed, & the matter ultimately went to 
the Ot. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 
nesses <&; sent the case back for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, & defts. again 
appealed ; — Held : the assistant-registrar had 
properly applied the directions given by 
Lord Stbrndale, M.R., in which War- 
rington, L.J., concurred, namely, that the 
amount to be awarded should be “ the 
reasonable compensation to a person of the 
class of the witness, taking inl^ accouift all 
the circumstances & considering the wc^es 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an im^rtant* indication & guide of wbat is 
fair. The fact that all persons are under an 
obligation to give evidence when called upon 
should also not be ignored.** The appeal 
therefore failed. — T he Ibis VI (No. 2), 
[1922] P. 4 ; 91 L. J. P. 44 ; 126 L. T. 256 ; 
38 T. L. R. 66 ; 15 Asp. M. L. C. 427. 

1520c. Substitute for witness.] — The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken are not allowable 
on taxation as a matter of course. — T he 
Masstlia, [1926] P. 180 ; 95 L. J. P. 109 ; 
135 L. T. 671 ; 42 T. L. R. 651 ; 17 Asp. 
M. L. C. 109 


Victoria Sc Vanoouvar by notice & 
advertifiement lor one month, the notice 
to be pouted in the registry Sc serred 
upon the collector of customs Sc 
the American Consol at Vancouver. — 


Ths Spebdwat (1926), S6 B. C. R. 
319.— OAN. 

PART 111. SECT. 19. SUB-SECT. 1. 
sw. AUowanoe of items not in Table 
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of Fees .} — ^Thx Pasohbna v. Thb Qbifv, 
[1927] 2 D. L. R. 767 ; [1927] Bbrah. 
0. R. 92 ; [1927] 1 W. W. R. 616 ; 39 
B. C. K. 240.-^AN. 
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Ootti of obtalaiiig atatementi from Inde* 
peBtfeol wltnessaa^-Diaeonliniianoe of aetlon^^ 

— ^In a coUision action, before plt&. had filed 
their pre lim i n a r y act or statement of claim, 
defta. took sti^ments from independent 
witnesses on bther veeusels. Pltfs. shortly 
afterwards discontinued the action. On the 
taxation of defts.’ bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was “ a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
pml enable him to conduct his case at the 
stage which the proceedings have reached, &> 
not incur expenses in anticipation of matter, 
which, as evoilts turn out, never arise : — 
Held : B. S. 0., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, Sd the costs in question were not 
prematurely incurred, & defts. were entitled 
to recover them from pltfs. on taxation. — 
The Channel Queen, [1928] P. 157 ; 97 
L. J. P. 97; 139L. T. 336; 44 T. L. R. 505 ; 
17 Asp. M. L. C. 484. 

1521b. Fee of average adjusters — Numerous 
claims.] — On a reference to assess damages 
arising out of a collision, the claims of cargo 
owners against the fund paid into ct. by the 
owners of the wrongdoing ship, who hod 
limited their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters in respect of the pre- 
paration of the claims. On a summons to 
review this item : — Held : where, as in the 
present case, there were a number of claims 
to be dealt with, an Average statement was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would be incurred in the pre- 
paration of many afiidavits or in calling a 
number of witnesses from overseas ; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare their claims in 
general average against xmderwriters ; & 

the fee of £1,000 was rightly allowed. — The 
Nobmanstar, [1929] P. 283 ; 98 L. J. P. 
162 ; 141 L. T. 463 ; 46 T. L. R. 654 ; 18 
Asp. M. L. C. 63. 

1526. Add. AnnoicUion : — Expld. The Ibis VI, 
[1921] P. 266. 

1527. Add. AnnoicUion : — Expld. The Ibis VI, 
[1921] P. 266. 

1686 a. persons claiming to have sus- 

tained damage*’ — Appearance at trial — 
flight to be heprdd — In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug Rf., addiemd their writ in the usual 
manner : ** To the owners of the steamship 
D. Sc all other persons claiming to have sus- 
tfldned damage by reason of the collision 
or collisions between the H. Sc her tow Sc the 
D. on the morning of Jan. 2, 1921.” Notice 
of the action was inserted in the press. At 
tlM trial the owners of the steamahip T., who 
claimed to have sustained damage by reason 


of the collision or ooUisions between the H. 
Sc her tow Sc the R., appeared by counsel Sc 
claimed to be heard. The owners of the T. 
had commenced an action against pltfs., but 
had taken no step other thim appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the T. parties to the 
action. Sc was served upon them by insertion 
in the press. — Cory Ltohtbrage, Ltd. v. 
Dalton (Owners), The Harlow (1922), 163 
L. T. Jo. 121. 

1588. Add. CitcUion 4 Asp. M. L. O. 27, n. 

Add. AnnoicUion : — ^Refd. The Vigilant, [1921] 
P. 312. 

1541a. Waiver of.] — In an action of 

limitation of liability under M. 8. Act, 1894 
(c. 60), 8. 503, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners Sc crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the previous 
action. Sc some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation : — Held : a decree might bo 
granted without requiring pltf. to file the 
usual affidavit. — The Coimbra (1923), 130 
L. T. 512 ; 16 Asp. M. L. C. 288. 

1544. Add. AnnoicUion : — As to (2) Refd. Mersey 
Docks Sc Harbour Board v. Hay, [1923] 
A. 0. 346. 

1547. Add. Annotation : — As to (2) Refd. Mersey 
Docks Sc Harbour Board v. Hay, [1923] 
A. C. 345. 

1648. Add. Annotation : — A« to (2) Consd. The 
Coaster (1922), 91 L. J. P. 145. 

1548a. .] — Pltf. in an action of 

limitation of liability, who has paid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. 8. 
Act, 1894 (c. 00), B. 603, entitled, in respect 
of such payment, to share ratably with other 
claimants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a foreign ct. — The 
Coaster (1922), 91 L. J. P. 145 ; 127 L. T. 
163 ; 38 T. L. R. 611 ; 16 Asp. M. L. O. 660. 

1551a. Unascertained liability — Right of 

plaintiffs In limitation suit to claim against 
fund.] — In Feb. 1917, two Norwegian 
vessels, the O. & the O., came into collision 
Sc the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the Q. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & ^accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a Umitatipn action against the 
owners of the C., the owners of her cargo, Sc 
all persons claiming to have received damage 
by reason of the (Elision. This action was 
heard In Feb. 1920, when a decree was pro- 
nounced limiting tte liability of the owners 
of the O. to £8 per ton on the registered 
tonnage of the O. calculated in accordance 
with M. 8. Act, 1894 (c. 60). The decree 
provided that all claims were to be brought 
m within three months Sc that claims not so 


PART m. SECT. 20, SUB-SECT. 1. 

fs. Rate 0 / interest .} — In tbo absence 
of any rale in tbis State gwecnlng the 


rate of interest in oases to wliirii 
Moiobant Shipping Act, 1894, s. 608, 
apply* the praotloe of the Admlty. Ct. 
In Englana must he follGwed. — Tm 
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brought in would be excluded from sharing 
in the limitation fimd. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in the 
limitation proceedings. Meanwhile, however, 
in Peb. 1919, the owners of the C. had com- 
menced an action in Norway against the 
owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
inp^ & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a sunamons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed: — Held: (U pltfs. had 
no absolute right under the limitation sects, 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not file a claim against the fund in their own 
right ; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 


the fund, in order to allow pltfs. to ascertain 
their liability under the pending Norwegian 
judgment ^ to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 
might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact tliat limitation proceedings contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund. — Thb Kbonprikz 
Olav, [1921] P. 62 ; 90 L. J. P. 398 ; J25 
L. T. 684 ; 16 Asp. M. L. C. 312, C. A. 

Annotaiion: — As to (3) Consd. The Ck>aster (1022), 91 
L. J. P. 145. 

1553a. .] — The usual rule by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover their costs of giving bail in Excess 
of the amount of their statutory liability. — 
CnARLO'n*B (Owners) r. Theory (late) 
(Owners), The Charlotte (1921), 153 

].. T. Jo. 00. 

1563b. S, P, The Kathleen (1925), [1027] P. 
03, n. ; 69 Sol. Jo. 574. 


Part IV.- 

1581. CUationa .-—-For “ (1878) read ‘‘ (1877).** 

1596. For appeal'* read Right of appeal/' 

Add. Annotation : — Consd. The Royal Star 
(1927), 97 L. J. P. 40. 

1507a. Master censured but certificate not 

dealt with.] — ^A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 60), s. 478, but certainly has 
the right under M. S. Act, 1906 (c. 48), s. 66, 
as being a person having an interest *’ in 
the inquiry, who has appeared at the hearing, 

& is “ affected by the decision of the ct.” — 
The Royal Star, [1028] P. 48 ; 97 L. J. P. 

49 ; 138 L. T. 558 ; 44 T. L. R. 163 ; 17 
Asp. M. L. C. 417, D. 0. ; attbaequeni pro- 
ceedinga, [1928] P. 144, D. O: 

1600a. .] — ^A British master holding a Board 

of Trade certificate received a notice of 
investigation calling upon him to appear 
before a Wreck Oomr.’s Ct. appointed “ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.” The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed : — 
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-Appeals. 

Held : the master, having had no notice of 
the charges on which he had been found in 
fault, had not had •an opportunity of making 
his defence, & the decision of the Wreck 
Comr.’s Ct, must bo quashed & the certificate 
restored free from suspension. — The 
Chblston, [1920] P. 400 ; 90 L. J. P. 77 ; 
124 L. T. 223 ; 36 T. L. R. 688 ; 15 Asp. 
M. L. C. 158, D. 0. 

1603a. .]— The Throstlegarth (1899), 

cited, [1906] P. at p. 312. 

Annotation : — Oonid. The Carlisle* [1906] P. 301. 

1603b. .]— The Grecian a902), [1928] 

P. 146, n., D. C. 

1604a. Preliminary motion — As to right 

of appeal.] — The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour. Sc at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him : — Held : (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, Sc merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to bo awarded against the Board ; (2) the 
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question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
A the master was entitled to the costs of the 
preliminary motion. — The Royal Star 
(No. 2), [1928] P. 144 ; 97 L. J. P. 107 ; 44 
T. L. R. 408 ; 17 Asp. M. L. C. 417, D. C. 

1610. Add, Annotation : — ^Refd. Campbell v, Poliak, 
[1927] A. C- 732. 

1611a* Costs.] — The Young Sid, No. 

1696a, post. 

161 3a. Appeal out of time — Discretion of 

court to extend time — Objection that appeal 
out of time not taken promptly.] — Where 
an appeal from a decision conOrming the 
report of the registrar ds merchants in an 
action of damage by collision was out of 
time : — Held : os the objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal. — T he O'n'o- 
KAR, [1921] W. N. 206, C. A. 

Annotation : — Apld. London S.S. & Tradln»{ Corpn. v. 

Hu89lau Vohiiiteer Fleet (192<1), 13/5 L. T. 607. 

1620a. Advice to be in writing.] — Where 

the Ct. of Appeal sits with nautical assessors 
it is convenient that the advice of the asses- 
sors should be elicited by written questions, 
so that these questions & the answers may 
be available in the Rouse of Jjords. — 
Melanie (Owners) v. San Onophk (Owners) 
(1919), 36 T. L, 11. 507 ; 63 Sol. Jo. 652; 
[1927] A. C. 102, n. ; auhaeqiieni proceedings, 
[1925] A. C. 246, H. L. 

1622. Add, Annotation : — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1920), 
95 L. J. P, 146. 

1635. Add, Annotations : — Consd. Re Aiticle X 
of Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 57 ; 
Re Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. (\ 243. 

164>0. Add. Annotation : — Refd. Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 05 L. J. P. 153. 

1642, Add. Annotation : — Refd. Hontestroom 

(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1642a. .] — Observations of Lord Sum- 

ner on the practice of the Ct. of Appeal 
in reviewing decisions of the Admlty. Ct. 
depending on the credibility of witnesses. — 
S.S. Hontestroom v. S.S. Sagaporack, S.S. 
Hontestroom v. S.S. Durham Castle, 
[1927] A. C. 37 ; 95 L. J. P. 153 130 L. T. 

33 ; 17 Asp. M. L. C. 123 ; std) nom. The 


Sagaporack, The Hontestroom, 42 T. L. R. 
741, H. L. 


Annotations : — Oonfd. Hoff Trading Co. v. De Rongeniont 
34 Com. Cas. 291. Befd. The Baokworth, [1927] 

1 . 


1644a. Decision of court below not Interfered with 
— Joinder of plaintiffs convenient — dc within 
rules locally applicable — Action In rem.] — 

Marlborough Hill, Ship v. Cowan & Sons, 
No. 541a, ante. 

1646. Add. Annotaiions : — Apld. The Kingsway, 
[1918] P. 314. Refd. Admiralty Comrs. v. 
S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V. S.S. Susquehanna, [1926] A. C. 655. 


1648. Add, Annotations: — Refd. Hontestroom 
(Owners) v, Sagaporack (Owners), Honte- 
stTOorn (Owners) v, Durham Castle (Owners) 
(1926), 95 L. J. P. 163. 


1649. Add, Annotation : — Consd. S.S. Hontestroom 
V. S.S. Sagaporack, S.S. Hontestroom v, 
S.S. Durham Castle, [1927] A. C. 37. 

1665a. Failure to consider Im^rtant matter 

— Maritime Conventions Act, 1911 (c. 57).] — 
Where a judge sitting in Admlty. has appor- 
tioned the blame between two wrongdoing 
vessels in accordance with sect. 1 of the above 
Act, the Ct. of Appeal, if it finds that he has 
not taken into consideration at all an 
obviously important matter, is bound to 
review his decision as to the apportionment 
of blame in the same way as it would if it 
had dilTei*ed with him on the facts & had 
found t hat one of the vessels was more blame- 
worthy as regards matters in respect of which 
she w/is not held to blame in the ct. below. — 
The Clara Camus (1925), 134 L. T. 60 ; 16 
Asp. M. L. 0. 570, C. A. ; reosd. on other 
grounds (1926), 136 L. T.291 ; 17Asp.M.L.C. 
171, H. L. 

1682. Add, Annotation : — Refd. The Modica, [1926] 
P. 72. 


1691. Add, Annotation: — As to (1) Refd. The 
Modica. [1926] P. 72. 

1694. Citations: — For “ P. D. 218’* read “8 
P. D. 218.” 

Add. Annotation : — Refd. The Modica, [1920] 
P. 72. 

1695. Citation For “ 27 T. L. R. 1 ” read “ 27 
T. L. U. 398.” 

Add. Citation : — on appeal, sub nom. Hero 
(Owners) v. Lord High Admiral op United 
Kingdom (Comrs. for Executing the 
Office op), [1912] A. C. 300, H. L. 

1695a. .] — Canton (Owners) 

V. Rhesus (Owners), [1928] W. N. 214 ; 31 
Lloyd, L. R. 289, H. L. 

Annotation : — ESxpld. The Young Sid, [1929] P. 190. 


PART IV. SECT. 2, SUB-SECT. 1. 

1612 i. Who can appeal — Collision — 
Both vessels to hUxme.^Held : wbei-e a 
judgment holds both vessels to blame 
for a collision, Sc where each part 7 is 
actively claiming against the other for 
damages, it is open to each to appeal 
from such Judgment by a separate Sc 
distinct appeal. In such a case each 
must serve notice of appeal Sc give 
security to the other for costs of his 
— CANana Atlantic Tbanbit 
C^. V. Eastern S3. Co., Ltd. (Out. 
Adm.), [1928J Ex. C. R. 60.— CAN. 

PART IV. SECT. 4 . SUB-SECT. 1. 

sa. Inestinuainowkghiofetfidence — 


Witnesses not heard in court below .] — 
Where the trial Judge did not hear or 
SCO the ^vitnesses, an appellate ct. is 
as competent to appreciate the facts 
Sc estimate the credtbilitv of the evi- 
dence as the ct. of first Instance. — 
Canadian Vickers Co., Ltd. v. The 
Susquehanna (1919), 10 Exoh. C. R. 
116 ; 48 D. L. R. 461.— GAN. 

•b. Witnesses heard in court below , } 

— Where the local judge In AcUnlty. 
has seen & heard the witnesses Sc was 
assisted by two assessors, the Ex- 
chequer Ct. of Canada, sitting as a ct. 
of appeal, should not interfere with the 
decision of the judge of ffrst instance 
as regards pure questions of fact, 

37 


uuluss it is firmly of the opinion that 
such decision is clearly erroneous. — 
Frarkr V. S.S. Aztkc 0920), 20 Exch. 
C ri. 39; (i6 D. L. R. 440: (1921), 
20 Exch. C. H. 450 ; 6.3 D. L. R. 543.— 
CAN. 


PART IV. SECT. 4. SUB-SECT. 8.— A. 

166011. — - .1— The 

amount of salvage reward Is In the 
discretion of the ct.. Sc, unless the same 
Is excessive, an appeJlaie tribunal 
ought not to interfere. — Ship Seneca 
t>. Macdonald, [192.3] Exoh. C. R. 
177 ; offp., (19231 Exch. C. R. 13.— 
CAN. 



OtM 1601— 18Ua. ENausH and Empibe 

1696. Add, Annotation: — Consd. B.S. Canton v, 
S.8. Rhesus, [1928] W. N. 214. 

1696a. .] — On appeal from a 

judgment m a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two>thirds & 
one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, k applte. were p^ven the costs 
of the appeal. Resps. in the Div. Ct. ^pealed 
on the question of costs : — Held : by R. S. C., 


Digest Supplement. 

1888, Ord. 65, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, unless the jud^ can be shown 
to have taken into oonsideontlon matters 
which are immaterial to the issue his decision 
is unappe^ble. — ^Thb Young Sid, [1929] 
P. 190 ; 98 L. J. P. 97 ; 141 L. T. 234 ; 
46 T. L. R. 389 ; 18 Asp. M. L. C. 22, C. A. 

1708. Add, Annotations : — Apld. The You^ Sid 
(1928), 46 T. L. R. 138. Rofd. The Young 
Sid. [1929] P. 190. 


Part V. — Jurisdiction and Practice of other Courts having 

Admiralty Jurisdiction. 


1710. Add, Citation 14 Asp. M. L. C. 21. 

1717. Add, Citations: — sub nom. Re Perfect v. 
PoYNTBii, R. V , Essex County Court Judge, 
63 L. J. Q. B. 423 ; svb nom, R. v, Abdy, 32 
W. R. 764. 

1722. Add, Annotation : — Apld. The Norfolk Coast 
(1922), 163 L. T. Jo. 460. 

1723a. .] — A collision took place in the 

Thames between the dumb barge H, & the 
steamer C. Proceedings were commenced by 
the owners of H, in the High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 I Os. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.’ costs on the High Ct. scale, on the 
ground that the matter was within the 
Admlty. jurisdiction of the county ct., where 
the action should have been commenced : — 
Held : pltfs. were w’arranted in commencing 
proceedings in the High Ct. & were entitled 
to have their costs taxed on the High Ct. 
scale. — The Norfolk Coast (1922), 163 
L. T. Jo. 450. 

1732. Add. Annotation .•—Apld. The Norfolk 
Coast (1922), 153 L. T. Jo. 460. 

1750. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 

1751. Add. Annotation : — As to (2) Refd. The 
Ambatielos, The Cepbalonia, [1923] P. 68. 

1762. Add. Annotation : — Refd. The Ambatielos, 
The Cephalonla, [1923] P. 68. 

1766. Add. Annotation: — ^Refd. Australia (Owners) 


V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 146. 

1794. Add. Citation .*—13 Moo. P. O. C. 132 ; 16 
B. R. 60. 

Add. Annotation: — ^Refd. The Yuri Maru, 
The Woron [1927] A. C. 906. 

1794a. That of High Court before 1800.] — 

(1 ) The effect of Colonial Cts. of Admlty. Act, 
1890 (c. 27), s. 2 (2), is to limit the juris^ction 
of colonial cts. of admlty. established under 
the Act to the admlty. jurisdiction of the 
High Ct. of England as it existed at the 
passing of the Act ; the extension of the 
admlty. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49). s. 22, does 
not apply to colonial cts. of admlty. 

(2) The Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1926, 
jurisdiction in rem to try an action for 
damages for breach of a charterparty. — ^T hb 
Yuri Maru, The Woron, [1927] A. C. 906 ; 
43 T. L. R 698 ; sub nom. Snia Visoosa 
SOOIBTA, ETO. V. 8.S. YURI MARU, CANADIAN 
American Shipping Co. v. S.S. Woran, 96 
L. J. P. C. 137 ; 137 L. T. 747 ; 71 Sol. Jo. 
649; 17 Asp. M. L. C. 322, P. 0. 

1795. Add. Annotation Refd. The Yuri Maru, 
The Woron, [1927] A. O. 906. 

1799a. .] — The Vrouw Dorothea (1764), 

cited 2 Ch. Rob. at p. 246 ; 165 E. R. at p. 
304. 

1811b. Action In rem for damages for breach 

of charteroarty.l — ^Thb Yuri Maru, The 
Woron, No. 1794a, ante. 


PART V. SECT. 5. 

a i. Plea of forum non con* 

vefiiena .] — CiroumBtanoes in which plea 
suHtained. — SooiftTfc DU Gaz db Paris 
V. SOOIET* ANOIfTMB OB NAVIGATION 

** Lks Armatburs Franoais/* [1926] 
S. O. (H. L.) 13.— SOOT. ' 
a li. .] — Sheap Steamship 

Co. V. OOMPANIA TRANSMEOITBR* 
RANRA, [1030] S. 0. 660.— SCOT. 

go. JuriadUMon of Sheriff Cotirt — 
Sheriff Courts (Scotland) Act, 1007 
(c. .51), 88. 4, 6.1— Sheaf Steamship 
Co. V. Compania Transmeditbrranka, 
[1930] S. C. 660.— SCOT. 

PART V. SECT. 7, SUB-SECT. 1. 

ci. Nwessarxea .) — A claim for 

nooos»ario8 can bo enforced in a colonial 
admiral^jr ot. by a suit in rem . — Thb 
Heiwa Maru v. Bird & Co. (1928), 
1. L. R 1 Ran. 78.— IND. 


PART V. SECT. 7, SUB-SECT. 2. 

o(p. 253) 1. .3 — Although 

the Exch. Ct. of Canada on its Admlty. 
side sits in (Canada, it administers the 
maritime law of England in like manner 
as if the oauae of action were boing tried 
& disposed of in the English Ot. of 
Admlty. — Robiuabd v. The St. 
Roch h Charland (1921), 62 D. L. R. 
145 ; 21 Exoh. C. R 132r-CAN. 

0 (p. 263) U. 

Ship not ** underarm 
is not under arrest A 
oiled in (Canada, the Exoh. Ot. of Canada 
has no Jnrisdiotion over an action for 
repairs or necessaries supplied to the 
ship. — Stack v. The Barge Leopold 
(1919), 18 Exoh. O. R. 326.— CAN. 

0 (p. 253) lii. ^ Claim for 

damaoes for death of hwband — Effect 
of Maritime Convenaons Act, 1914.1 — 
Pltf.'s husband was killed in a ooUlsfon 
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Neoesaariea — 

d.”] — Whereaabip 
: its owner is doml- 


between the C. 8c a boat tn which he, 
with another man, was engaged in 
flshii^. Pltf. took action in rem in 
the Exchequer Ot. in Admiralty to 
recover damages : — Held : the Ex- 
chequer Ot. had no jurisdiction to hear 
8c determine the present action, 8c the 
Maritime Conventions Act, 1914, did 
not 80 enlarge the jurisdiotlon oi the 
Exchequer Ot. in Admiralty, as 
existing under the Admiralty Court 
Act, 1861. as to give Jurisdiction in 
actions like the present. — ^T hk Oatala 
V. Dageland (B. O.), [19281 3 D. L. R. 
334 ; [1928] Exoh. 0. R. 82.— CAN. 

f (p. 253)1. 

Sublet to theexoeiitions mentioned in 
Canada Shipping Act, 1906 (o. 11S),*8. 
191, in an action for seaman's witfes 
earned on a ship registered in Canada, 
where the amount of leoovery Is less, 
although the amount sned on Is more 
than 9200, the Exoh. Ot. In Admlty. la 



Vd. I^Admlndiy. 


without Jurisdiction. — Kouamb v. S.S. 
Maplboourt 1921), 21 Exoh. O. B. 
226.-*CIAN. 


f (p. 253) U. 

Held : subject to the exceptions 
mentioned in R. S. O., 1927, c. 186, 
s. 349, no suit or proceedings for 
recovery of wages under the sum of 
$200 can be instituted by seamen or 
imprentioes in the Exchequer Ct. of 
Oaiiada on its Admiralty side. — 
OoppiN & OTlynn e. The Protooo, 
[1930] Ex. O. R. 163 : 2 D. L. R. 421 ; 
1 W. W. R. 558 ; 42 B. C. R. 347.— 
CAN. 


sd. Stwedoree* claiina .] — 

Pltfs., stevedores, entered into a 
contract to load a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, & thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract : — Held : 
(1) the admlty. Jurisdiction of the ct. 
was no greater than the admlty. 
Jurisdiction of the High Ot. of Eng- 
land ; (2) upon the facts the ot. had 
no Jmisdiotlou to entertain the action. 
— WOLPB V, S.S. CLEABPOOL (1920), 
20 Bxch. O. R. 153.— CAN. 


se. . J — The Exoh. Ct. of 

Cailada has Jurisdiction over stevedores 
claims. — J. P. Ferns e. The Inoelby, 
[1923] Exoh. 0. R. 208.— CAN. 


MarUime lien — Created hy 

foreign lau?.] — See Nos. 348 i-ili, anfe. 

»f , Appellate jurisdiction — 

Necessity for leave to appeal — Inter- 
loeiU'try judgment.] — The Exch. Ct., 
sitting in appeal, cannot entertain an 
appeal from an interlocutory decree 
without leave having previously been 
obtained from either the local Judge in 
admlty. or from the Judge of the 
Exoh. Ct. — Johnson & Maokay v, 
S.S. Charles 3. Neff (No. 1) (1918), 
17 Exoh. C. R. 155.— CAN. 


■g. S. P. Be 251 Bars of Silver Sc 
Sea Insubancb Co. v. Canadian 
Salvage Assocn. (1915), 15 Exoh. 
C. B. 367.— CAN. 

sk. — — — — — . ]-— 

(1) Where by statute an appeal is 
^ven to the Exoh. Ct. of Can^a from 
an interlocutory Judgment or order, 
upon permission so to appeal having 
been previously obtained. Sc when no 
such permission has been obtained, the 
ct. has no Jurisdiction to hear the 
appeal. 

(2) The Judgment of & local Judge 
of admlty. confirming a taxation by 
the district registrar of the marshal’s 
bill for services, etc., relating to the 
care of the ship whilst in his custody 
is an interlocutory Judgment. — Me- 


Cdllouoh e. Thb Samitbl MinwHAix, 
Eliasoph V. Steel Co. of Can. 
(1922), 68 D. L. R. 729 ; 21 
C. R. 351.— CAN. 



■1. Appealasto oosto.] 

— Semble : appeals invmving merely a 
question of costs should not be enter- 
tained, more particularly when the 
appeal is from we decision of the trial 
JudM confirming the findings of the 
taxing master, or when the matter is 
only one of quantum involving the 
exercise of his discretion. — ^MoOOL- 
LOUGH V. The Samuel Marshall, 
Eliasoph v. Steel Co. of Can. 
(Qub.) (1922), 68 D. li. R. 729; 21 
Exoh. O. R. 351.— CAN. 


mm, No jurisdiction to 

hear appeal from Commia8Umer*a Court 
under Canada Shipping Act.]— R. v. 
Perreault (1922), 66 u. L. R. 671 ; 
21 Exoh. C. R. 355.— CAN. 


Transfer of action from one 

admiralty district to another.] — See 
oases 1 1, w i, post. 

sn. Exercise of jurisdiciion’-Ap- 

^laiejurisdictionr— Questions of fact. }— 
Where the local judge In admlty. has 
seen Sc heard the witnesses Sc was 
assisted by two assessors, the Exch. 
Ct. of CJanada, sitting as a ot. of appeal, 
should not interfere with the decision 
of the judge of first instance as regards 
pure questions of fact, unless it Is 
firmly of opinion that such decision is 
erroneous. — Fraser i>. S.S. Aztbo 
(1920), 20 Exoh. C. R. 39 ; 56 D. L. R. 
440 : (1921), 20 Exch. C. R. 460; 
63 D. L. R. 643.— CAN. 

■p. Dismissal of ap- 

peal for want of prosecution] — There is 
no distinction in principle to be drawn 
between the inherent authority of the 
ot. to order the dismissal of a case on 
appeal for want of prosecution. Sc 
the dismissal of one at first instance. — 
MoOullouoh V. The Samuel Mar- 
shall, Eliasoph v. Steel Co. of 
Can. (Que.) (1922), 70 D. L. R. 16 ; 
21 Exoh. C. R. 426.— CAN. 

It. Application for 

retention of bail bond in court or for 
re-arrest of ship ,] — ^Application dis- 
missed. — E mpire Stevedoring Co.. 
Ltd. V. The Empress of Japan, [1027] 
2 D. L. R. 985 ; 38 B. C. R. 438.— CAN. 

(1. Transfer of action — 

Convenience.] — (1) It is in the discre- 
tion of the ot. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The determining factor in grant- 
ing suoh an order is that of general 
convenience to the parties. — Johnson 
V. The Charles S. Neff (1918), 21 
Exch. C. R, 171.— CAN. 


wi. — ■ — .> — Onthemround 

of comity, the Exoh. Ct. will not 
entertain an application for the transfer 
of a cause from one admlty. district to 
another without the application having 
first been made before the local Judge. 
— Johnson Sc Maokay v. S.S. Charles 
a Neff (No. 2) (1918), 17 Exoh. O. R. 
168.— CAN. 


iv. Nova Scotia — Supreme Court of — 
Collision in harbour in province .] — 
Smith v. Fbcascpois (N. S.), [1929] 2 
D. L. R. 926.— CAN. 


PART V. SECT. 7, SUB-SECT. 3. 

sw. High Courf.]— The High Ct. Is 
a colonial ot. of Admlty. Sc has juris- 
diction In an action by consi^oes 
agiednst a ship, the owner of which is 
not domiciled in Australia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by the master of the 
ship. — Sharp (John) Sc Sons, Ltd. v. 
The Katherine Maokall (1924), 34 
O. L. R. 420.— AUS. 

8X. Application of Carriage of Goods 
by Sea Act, 1924.1 — In an action on a 
bill of lading in the Admlty. Juris- 
diction of the Supreme Court imdor 
Admiralty Courts Act, 1861, s. 6, for 
damage to goods in transit from the 
United Kingdom, the rights of the 
parties are governed by the rules 
eonte.lnod in tbe Sohed. to the Carriage 
of Goods by Sea Act, 1924. — Parke, 
Laoey, Habdib. Ltd. vm The Clan 
Maofadyen (1920). 30 S. R. N. S. W. 
138 ; 47 N. S. W. W. N. 160.— AUS. 


PART V. SECT. 7, SUB-SECT. 5. 

ri. Tort of master wUhin 

jurisdiction,] — If a tort is oommittod 
within the Jnrisdlotion of the ot. by 
the master of a slilp, being a pere- 
grinus, against a member of his crew, 
also a peregrinus, the ct. has Juris- 
diction to arrest the tort feasor or his 
goods. Sc to try an action based upon 
We tort ; but the oommisslon of suoh 
a tort Is not a ground for attaching the 
ship to found Jurisdiction nnless tbe 
master has an interest In the ship. — 
Nolan v. S.S. Russel Havbrside, 
[1921] C. P. D. 136.— S.AF. 


sz. Action inremr. — Necessaries — 

What law applicable.] — In a oledm 
in rem against the proceeds of a vessel 
for a sum of money alleged to have 
been expended for repairs Sc neces* 
sarles in priority to prior mtgoes. 
ot the vessel the law to be applied 
is English admlty. law Sc not Roman 
Dutch Law. — Crooks Sc Co. v. Agri 
cultural Co-operative Union, Ltd. 
U9223.APP D. 423 : 42 N. L. R, 216.- 
8. AF. 


AERIAL NAVIGATION. 

See Street and Aerial Traffic, 


AFFRAY. 

See Criminal Law.. 
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English and Emfibb Digest Supplbbibnt. 


AGENCY. 


Part I. — The Relation of Agency. 


1. Add, Anvoiaiion : — Consd. Clayton- Greene 
V. De Courville (1020), 36 T. L. B. 790. 

5. Add, Annotation : — Consd. Vemer-.Tefifreys v, 
Pinto, [1020] 1 Ch. 401. 

16. Add, Annotation : — Refd. Wisbech R. C. v. 
Ward, [1027] 2 K. B. 656. 

16. Add. Annotations : — Consd. Wisbech R. D. C. 
v. Ward (1027), 91 J. P. 200. Refd. Brightman 
V. Tate, [1919] 1 K. B. 463 ; Boynton v, 
Richardson (1924), 69 Sol. Jo. 107; Wisbech 
R. C. V. Ward, [1028] 2 K. B. 1. 


19. Add, AnnoicUion : — As to (2) Refd. A.-G. v, 
De Keyser’s Royal Hotel. [1920] A. C. 608. 

21. Add Citation : — 8 T. L. R. 194. 

Add, Annotation : — Refd. Taylor v, Davies, 
[1920] A. C. 636. 

28. Add, Annotation : — Refd. Simeons v. Durand’s 
Trustee, [1928] 2 K, B. 66. 

29. Add, Annotations : — Consd. Simeons v, < 

Durand’s Trustee, [1928] 2 K. B. 66. Refd, 
Be Kaufman Segal & Domb, Ex p. The 
Trustee, [1923] 2 Ch. 89. 


Part il. — Competency of Parties — Acts which can be 

done by an Agent. 


87. Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1024] 1 Ch. 
116. 

4W). Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch. 
116. 

68. Add. Annotations : — Generally^ Refd. Be ElJis, 
[1926] 1 Ch. 664 ; Huddersfield Fine Wor- 
steds V. Todd (1925), 42 T. L. R. 62. 

69. For ‘‘Dramatic Copyright Act, 1888,*' rc*ad 
“ Dramatic Copyright Act, 1833.” 

86. A dd. A mwtation : — Apld. Re Bluoher (Prince). 
Ex p. Debtor, [1931] 2 Cb. 70. 

88. Add. Annotation : — Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. 

90. Add. Annotation : — Retd. R. v. North Wor- 
cestershire Assmt. Com., Exp. Hadley, [1929] 
2 K. B. 397. 

91 . Add. A nnoiations : — Folld. Civilian War Claim- 
ants Assocn. V. li. (1930), 47 T. L. R. 102. 


Consd. Hungarian Property Administrator v 
Pinegold (1931), 10() L. J. K. B. 383* 

Refd. Wigg V A.-G. of the Irish Free State 
(1027), 96 L. J. P. C. 88. 

91a. .] — A CO., whose members were British 

civilians who had suffered loss or damage by 
warlike operations during the W’ar, presented 
a petition of right claiming on their behalf 
payment of compensation out of the money 
paid or payable as reparations by Germany 
under tlie 'J’reaty of Versailles. The sup- 
pliants contended that, the Crown was the 
agent or trustee of the claimants : — Held : 
on demurrer, the Crown could nf)t be agent 
or trustee for individual subjects in any 
matter connected with the treaty-making 
Power, & the petition of right disclosed no 
claim in law against the Crown, & therefore 
the demurrer must be allowed. — Civilian 
War Claimants Absocn., Ltd. v. R. (1930), 
47 T. L. U. 102, C. A. ; affd. 48 T. L. R. 83 ; 
75 Sol. Jo. 813, H. L. 


PART I. 

1 ii. .] — The relation of 

principal & agent only arises when the 
person called the afrent has authority 
expressed or implied tn act on behalf 
of the other called the principal, Sc 
consents so to act. — Smitlk v. Slat- 
TARD (1019), 21 W. A. L. R. 39.— AUS. 

2i. .] — Held: in the circum- 

stances despite the desiimatlon of deft, 
os oirent by pitf., the real relationship 
between the parties was that of pur- 
chaser & seller. — Bhidorford v. 
Dixon, (1918] E D. L. S. AF. 

5 I. For “ AUS. read “ S. AF.*» 

sa. Agent ditAingniahrd from — Joint 
adventurer — The distinction between 


the position of a Joint adventurer & 
an ordinaiy agent buying for his 
principal with the understanding that 
he Is to he remunerated for his ser- 
vices. pointed out. — Button v. Forht 
(1924), ft.'i O. L. R, 281.— CAN. 


ai. .) — Where a coDSignee 

of goods for sale is authorised to sell 
them at a certain minimum price 6c 
told that whatever amount he obtains 
above that price ^vill bo his commission, 
the relationship between consignor & 
consignee is that of principal & agent. 
— Rkx Grocery v. Higqs & Keen, 
(19261 3 D. L. R. 665 ; (1926] 2 W. W. 
R. 402 : 19 Sask. L. R. 492.— CAN. 


26 Iv. .3 — GiKR p. Van 

Aalbt (Alta.) (1914), 28 W. L. R. 876. 


27 vill. For AUS.»' read “ S. AF.** 

27xii. .] — Dofts. gave to 

pItf. a written order to ship goods from 
England on account of defts., Sc pitf.' 
ordered goods from a manufacturer 
in England to be shipped in per- 
formance of this order : — Held : the 
relationship between the parties was 
that of principal Sc agent, not of 
vendor Sc purchaser. — Bultere v, 
Roope, (19221 N. Z. L. R. 649.— N.Z. 

27 xiii. ] — PiESAB t». Tas- 

manian. ETC. Co-OPERATIVB ASSOCN., 
Ltd. (1919), 15 Top. L. R. 67.— AUS. 

h i. Shipping vnxmaget to 

marketing association.] — 1*raren v, 
Saskatchewan Livestock Ck>-0PERA- 
TivB Marketing Assocn., Ltd., (1930] 
2 D. L. R. 63.— CAN. 
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VoL 1. — Agency. 


Cases 127a— 164a. 


Part III. — Classes of Agents. 


127a. .] — Pltfs. bought from the first defts. 

a ^[uantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 
goods. In an action for damages : — Held : 
as the second defts. were not in fact the 


agents of pltfs. but only of the first defts., & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — Nouvelles 
Huileribs Axversoises S. a. v, Mann 
(H. C.) & Co. (1924), 40 T. L. R. 804. 


Part IV. — Formation and Evidence of the Contract of 

Agency. 


138. Add» Annotation: — As to (1) Apld. Tie 
Blucher (Prince), Ex p. Debtor, [1931] 2 Ch. 
70. 

156. Add, Annotation: — Refd, Thirkell v, Cambi, 
[1919] 2 K. B. 590. 

167. Add, Annolalions : — Apld. Grindell v. Bass, 
[1920] 2 Ch. 487. Refd. Thirkell v, Cambi, 
[1919] 2 K. B. 690. 

164a. Counsel — Signing pleadings.] — B., the 

owner of freehold premises, agreed to sell 
them to FJ., but there was no memorandum 


in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
E. in tcims that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft, to the action ; & E., by a 
counterclaim, claimed specific performance 
of his agreement : — Held : counsel was the 
duly authorised agent of B. to sign the 


PART III. 

•b. Mercantile agent — AutoniobiU 
dealer.] — Hare & Chase, Ltd. v. 
Commercial Finance Corpn., Ltd. 
(1925), «2 O. L. li. 601.— CAN. 

108 I. Broker.] — A broker Is an oRont 
of a special kind. A broker who 
approaolies a buyer or seller acts in tlie 
first instance as ai^ent of the person 
who employs him, but directly the 
other party is aware of the fact that 
he is a broker, ho becomes the airent 
of both parties, not with a plenary 
power to bind both parties as ho 
chooses, but to coinmuulcato between 
them until they are ad idem. — Jacobs 
Levitate & Braude v. Kroonstad 
Holler Mills, [19211 O. P. D. 38.— 
S. AF. 

PART IV. SECT. 2, SUB-SECT. 1. 

149 iii. Statute of Alberta, 

1900 (c. 27).] — It is merely the terms 
of the agrency agrreoment, wliether they 
may be meagre or detailed, that must 
be in writing under the above Act. 
The i»rlce & the other terms of the pro- 
posed sale may or may not bo men- 
tioned. If they are. In the circum- 
stances, an essential part of the 
agency agreement ttiey ought to be in 
writing. But it is a question of 
internretatlon, even since the statute, 
whether the terms mentlonefl as those 
of the proposed sale are intended merely 
as a basis on which the agent may 
negotiate or are Intended to bind the 
agent strictly to a sale on the named 
terms before he oan claim his ootn- 
raisalon. — Kino v. Sohon, [19181 .3 
W. W. R, 892 ; 44 D. L. R. 111.— CAN. 

149 Iv. Real Estate Com- 

missUm Act, R.8.A., 1922 (c. 139), 
8. 2.J — The fact that a written Instru- 
ment evidencing an agreement for the 
sale of land does not contain ail the 
terms of the agreement does not pre- 
vent it beifig suffloient to satisfy the 
proviso to the above sect., if It is one 
which the ct. wiii order to bo reotifled 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when so reotified will be enforceable by 


the parties thereto subject to such 
legal or equitable defences available 
to either of them as the agent who 
effected the agroement cannot bo held 
accountable for. — Hanton v. Sted- 
MAN, [19261 1 W. W. R. 642.— CAN. 

149 V. Aiictioneers dr Co7n- 

mission Agents* Act, 1922, s. 23 — 
Sufficiency of agency contract.] — Ho long 
as the relationship of principal & agent 
In respect of the tnmsactiou is evi- 
denced in writing, the mischief aimed 
at by the above sect, has boon duly 
met the requirements of the sect, 
satii^fiod, 8c the other terms of the 
agency contract may be effectively 
made & effectively varied verbally. — 
Cannipte V. Howie, [1925] S. fl. Q. 
121 ; 19 Q. J, P. 57.— A US. 

149 vi. .] — So long as 

the relation of i>rincipal & agent in 
respect of the transaction In question 
has lieen evidenced In writing, the 
roqulremeuts of tlio above sect, have 
heou coinpliod with, & any document 
signed by pltf. at any time before 
action brought, which evidences the 
essential fact, the existence of tlie 
relatlonslUp in respect of the trans- 
action in question, is sufficient to 
comply with the Act. It Is sutUciont 
if the UTitlng manifests a present in- 
tention of engaging or appointing the 
agent in respect of a transaction by 
any suitable words, whetlier contained 
in one document signed by deft., or in 
several documents, suflicioutly inter- 
connected by Internal reference, either 
din?ct or inferential, one or more of 
which are signed by deft., manifesting 
such intention on his part. — H kiw^kr 
V. SYRMIS. [19251 S. R. Q. 129; 19 
Q. J. P- 47.— AUS. 

149 vil. .] — Roach v. 

Hough, [1926] 3. R. Q.24 ; 20 Q. J. P. 
113.— AUS. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to bo in writing, see Nos, 
1664 xlva-lG64 zivl, post. 

rl. Land-Agents Act, 1912— 

When applicable.] — Deft. Intimated to 
pltf. that he had been instructed to 
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sell a property by private sale. Pltf., 
an accountant, told deft, that he could 
introduce a probable purcliasor, & 
would do HO If deft, would pay pltf. 
half the commission payable by the 
owner of the property to deft, in the 
event of a sale being offoetod. Deft, 
agreed, & on the sanie day pltf. Intro- 
duced B. to deft, with whom a sale 
was arranged. Pltf. in his evidence 
stated that he was not a land agent, 8c 
for the preceding five yours had liad 
no tranHaotioiiH for the sale of land 
except the one In question : — Held : 
the arrangement between the parties 
was not one of a series nor the com- 
moucoment of o series of transactions, 
but a solitary transaction, & pltf. was 
not a laud agent witliin the above 
Act. — CooKF. V. Wallaok (1914), 33 
N. Z. L. U. 1054.— N.Z. 

g ii. .] — Land Agents 

Ac.t, 1912, H. 13, applies only to persons 
carrying on laud agency as a biiBlne.s8, 
& does not extend to casual agency 
outside the scope of the. agont^s 
business. — Clifton v. Johnstone, 
[10211 N. Z. L. U. 35.— N.Z. 

g ill. Effect of. ]— The effect 

of Land Agents Act, 1912, s. l.T, is not 
to make the contract of agency illegal 
by reason of the want of written autho- 
rity, but merely to prevent the agent 
from recovering his commission by 
action. — Glasgow v. Hood, [1920] 
N. Z. L. R. 586.— N.Z. 

g iv. Form of appoint- 

ment.] — An appointment of a land 
agent under s. 1.3 of the above Act 
must be signed by the principal him- 
self 8c is not sufficient if signed by an 
agent on his behalf. — B uchanan v. 
Samson, [1922] N. Z. L. R. 558.— 
N.Z. 

g V, Land Agents Act, 1921 — 

Form of appaintmeni — Need not be in 
leriline.]— O livers. Dickinson, [1927] 
N. Z. L. R. 411.— N.Z. 

Necessity for oontnvct to pay com- 
mission lor services in reference to the 
sale of land to be in writing, see Nos. 
1664 ziva-lG64 xivl, post. 
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English and Empibx! Digest Sttfelehent. 


pleading & to plead the contract with E., & 
iJthough the signing of a memorandum witUn 
Stat. ]|^auds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismi^d. — Gbikdell v. Bass, 
[1920] 2 Oh. 487 ; 89 L. J. Oh. 591 ; 124 
L. T. 211 ; 36 T. L. R. 867. 

Annotation: — Oonjid. Farr, Smith v. Measerfi (1027), 44 
T. L. R. 48. 

165. Add, Annotations : — Consd. Keen v, Mear, 
[1920] 2 Oh. 574. Dlstd. Lewcock v, Bromley 
(1920), 127 L. T. 116. 

166, Add, Annotation: — ^Refd. Oohen v. Roche 
(1926), 96 L. J. K. B. 946. 

176a. .] — Chandler & Co. v. Winchester 

(1930), 74 Sol. Jo. 353. 

182. Add. Annotation: — Aa to (1) Refd. Falcon 
V. Famous Players Film Co. (1925), 42 T. L. R. 
91. 

188. Add. Annotation : — Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 
292. 

188a. .] — N. & B. were the holders 

by novation of a licence from pltf. co., to use 
& exercise certain inventions relating to 
wireless apparatus which were the subject of 
letters patent owned or controlled by pltf., 
CO., subject to the payment of certain 
royalties by N. & B. to pltf. co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing to 
overtrading, but they claimed to be still 
solvent. At a meeting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed & that N. & B. should 
execute a deed of inspectorship. The deed, 
which was executed on May 6, 1928, was in‘ 
the usual form, & in all material’ particulars 
the same as that considered by the ct. in 
Easterhrook v. Darker, No. 188. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real & 
personal estates to C. as inspector upon trust 


to allow N. & B. henceforth to manage & 
carry on their said business ** subject to the 
covenants & conditions of the deed. N. & B. 
undertook to carry on the business or wind 
it up as the inspector & committee should 
think best. In a circular which was sent out 
by O., the inspector, on Sept. 10, 1928, 
announcing that the deed of Inspectorship 
had been executed, it was stated that all 
orders for goods required for the purpose of 
carrying on the business will be issued on my 
official order forms in the usual way & will 
be paid for by me.** The inspector & the 
com^ttee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. & B. Pltfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
sold by N. & B. since Sept. 6, 1928. The 
action was brought against N. & B. & also 
against the inspector & the members of the 
committee of inspection personally : — Held : 
N. & B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., & therefore pltfs.* claim 
for royalties against the inspector & com- 
mittee of inspection failed. — Marconi’s 
Wireless Telegraph Co., L/td. v. Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 687 ; 143 
L. T. 471 ; [1929-30] B. & O. R. 223. 

189. Add, Citation : — ^21 J. P. 4. 

Add. Annotaiiona : — Aa to (1) Consd. Kemp v. 
Elisha, [1918] 1 K. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

192. Add. Annotations : — As to (1) Consd. Perform- 
ing Right Soc. V. Oiryl Theatrical Syndicate, 
[1924] I K. B. 1. Refd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

196. Add. Annotations : — Dlstd. Keeling v. Pearl 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
V. Union Assce. Soc. (1923), 39 T. L. R. 424. 
Apprvd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. B. 356. 

203. Add. Annotations : — Consd. Brooke v. Bool, 
L1928] 2 K. B. 678. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


PART IV. SECT. 8, SUB-SECT. 1. 

171 iv. .] — The onue of estah- 

liBhlug the authority of an affeut is 
upon the person wlio seeks to bind the 
principal. — Stevens v. Merchants 
Bank op Canada, fl920] 1 W. W. R. 
52 : 49 D. L. R. 528 ; 30 Man. L. R. 
46.— CAN. 

176 iv. For “AUS.'* read "S. AF.*» 

176 V. Claim to goods of princi- 

pal — In possession of third party .} — 
If a person other than the owner makes 
a demand for return of goods in pos- 
session of a third party, he should 
present oredentials or some written 
authority to show that he is aoting as 
agent of the owner. — O raio v. Mo- 
Crkath, 11922] 2 W. W. R. 1276.— 
CAN. 

176 vl. Plumb e. W. O. 

MacDonald Reoistbred, Latimeb v. 
Foster Tobacco Co., Ltd. (1924), 27 
O. W. N. 365.— CAN. 

176 vil. .1 — When actual au- 
thority of an alleged agent has been 
negatived, a pltf. seeking to hold the 
alleged prinoi^ liable on the basis of 
ostensible authority either must show 
a holding out by the principal of the 
alleged agent as suoh or must give proof 


of some custom on which ostensible 
agency can be predicated. — Robin 
Line S.S. Co. v, Canadian Steve- 
doring Co., Seas SrappiNG Co. v. Cana- 
dian Stevedomng Co., [1928] 3 

D. L. R. 856 ; [1928] 8. O. R. 423.— 
CAN. 

pi. .] — Possession solely 

cannot be evidence of both agency & 
authority, &. the faet that one man is 
with another does not necessarily 

make one the agent for the other. — 
Titrnek V. Beaton (P. B. I.) (1908), 
4 E. L. R. 325.— can. 

177 V. .] — If A. has entered 

Into a oontract to purchase land it is 
open to B. to show by parol evidence 
that A. did so as his a^nt & to ask tor 
a declaration of that agency. — 

Vabklbnak: V. Vaselenae, [1921] 1 
W. W. R. 889 ; 57 D. L. R. 37 ; 16 
Alta. L. R. 256.— CAN. 

177 vi. .] — ^A husband obtained 

from his wife authority to aot on her 
behalf: — Held: it wcks competent to 
prove the authority by parol evidence. 
— WAJJsxn V, Hendrt, [1925] 8. C. 
855.— SCOT. 

177 vll. ^.1 — ^Where a oontract 

is entered Into by a person in hla own 
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name, but as agent of another. If in 
the contract itself there is no special 
description or assertion of property the 
agency may be proved by parol. — 
MuasoN V. Head, [1926] 1 D. L. R. 
965 ; 58 O. L. R. 210.-^AN. 

q !. .] — Anderson v. Cameron 

(1857), 6 Gr. 285.— CAN. 

q H. .] — ^Whittabeb v. Tatlob 

(Alt^ (1911). 19 W. L. R. 662; 1 
W. W. R. 259.— CAN. 

q ill. .1 — Crown Lumber Co. v. 

Saulsbsrrt (Alta.) (1913). 23 W. L. R. 
877 ; 11 D. L. R. 17 ; 4 W. W. R. 168. 

— cAn. 


PART IV. SECT. 3, SUB-SECT. 8. 

200 ill. .] — Lister v. Billy, 

[1980] 1 W. W. R. 828 ; 3 D. L. R. 
635 ; 38 BCan. L. R. 610.— CAN. 

se. Person entering into eontraet ** act- 
ing on behalf of another.**} — ^To say that 
a man entered into a contract ** acting 
on behalf of another ** is to hllege in the 
absence of any qualifying statement, 
that he enteiod into it as the agent of 
that other. — ^L ind e. Spiobr BROTfucBs 
(Africa), Ltd.. [1917] App. D. 147. — 
8. AF. 



VdLL— Aittloy. ChUMf 2Ua-281. 


Sbot. 4.^AGENCY of NECESSITY (VoL I., p. 293) 

Fop “ See Husband & Wipb ; Shipping & 
Navigation,” substitute as follows;— 
S15a* BSztent of doctrine.] — An agency of neces- 
sity can arise in other cases than that of 
oanriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, would entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
A definite commercial necessity for the sale, 
A that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1016 & 1916 to be forwarded to his principal 
in Koumania as the principal might direct, 
& in consequence of the occupation of 
Koumania by the dermans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the skins without authority : — 
Held: the agent had failed to establish 
agency of necessity because (a) the deteriora- 
tion of the furs might have l^n prevented 
by putting them in cold storage at a com- 
p^atively small expense, moreover, they 
had steadily increased in value, & (6) the 
agent had not acted bond fide in selling the 


skins. — ^Pragsr v. Blatspibl, Stamp 
Hbaoook, Ltd., [1924] 1 K. 6. 666 ; 93 
L. J. K. B. 410 ; 130 L. T. 672 ; 40 T. L. B. 
287 ; 68 Sol. Jo. 460. 

Annotation : — Oonsd. Jebara v. Ottoman Bank. [1927] 2 K» B. 

254. 

See, also, original volume, p. 319, No. 390. 

215b. Repayment to Ment of necessity.]— 

Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 96 L. J. K. B. 1030 ; 136 L. T. 83 ; 00 
J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 795 ; 
24 L, G. R. 406, 0, A. 

216c. .] — Observations by Scbutton, L.J., 

on the limits of the doctrine. — Jbbara v, 
Ottoman Bank, [1937] 2 K. B. 264 ; 96 
L. J. K. B. 581 ; 137 L. T. 101 ; 43 T. L. R. 
369 ; 32 Com. Gas. 228, O. A. ; on appeal, 
sub nom, Ottoman Bank v, Jebaba, [1928] 
A. 0. 269, H. L. 

Power to delegate in cases of supervening 
necessity.] — See original volume, pp. 390, 391, 
Nos. 939-042. 

Authority of carrier of goods — Land carrier.] — 
See Oarribrs, Vol. VIII., pp. 26, 36, Nos. 
151, 201. 

Master of ship.] — See Shipping A Naviga- 
tion. 

Authority of wife to pledge husband’s credit.]— 

See Husband & Wife. 

Acceptance of bill of exchange for honour of 
drawer.] — See Bills op Exchange, Vol. VI., 
pp. 416, 416. 


Part V. — Authority of the Agent. 

246. Add, Annotation: — Refd. Ralli v. CompafLia 281. Add. Annotatione : — Consd.Reckittv. Barnett, 
Naviera Sota y Aznar, [1920] 2 K. B, 287. Pembroke & Slater, [1028] 2 K. B. 244. Refd. 

272. Add. Annotation .—Refd. Reckitt v. Barnett, Underwood v. Bank of Liverpool, Same v. 

Pembroke & Slater, [1028] 2 K. B. 244. Barclays Bank, [1924] 1 K. B. 776. 


PART V. SECT. 2, SUB-SECT. 1. 

240 V. Effect of roHfleaHon clatcse. ] 

— ^Where the ^ole object of a ratlfloa- 
tlon clanse is to cany on bnalnesR in 
the nrindpal'B name, 5c the acts to be 
ratlfled, even when excessive, are 
specifically said to be acts done in the 
principal's name, the olanse cannot 
be oonstmed to change the whole 
natnre of the power by making the 
attorney the universal asent of his 
prtnoip^ — B ank of Tobonto v. 
Mathbson, [19271 3 W. W. R. 10.— 
CAN. 

247 i. OeneraJ powers — Limited hy 
recital. ]— A power of attorney enabling 
an agent to grant a lease is not revoked 
by the return of the landlord to the 
United Kingdom, even though the 
document containing the power of 
attorney states that it is granted 
owing to the grantor hel^ about to 
depart from the United Kingdom. — 
Graham v. Mandibs (19X8), 53 
I. L. T. 6.— IR. 

24S lx. - .] — Abpin V. 

Lboiaibb, [1930] 2 D. lTr. 427.— 
GAN. 

268 ill. .] — There Is no 

power in an agent, aoting under general 
power of attorney, to present an 
msolvenoy petition on behalf of bis 
prlnclpai, unless the power expreeslv 
authorisee such act. — Re Osman (1919), 
40 N. L. R. 17.-H8. AF. 

U (V. 801) For “(1886)'' read 
“ (1873).” 

277 iv. .] — Power to 

borrow money A secure its repayment 
by mtge. is not to bs inleirea merely 


from general powers added to an 
enumeration of speoifio powers In a 
power of attorney, unless the exeiolse 
of such a power is strictly necessary 
to carry out the express purpose of 
the instrument or the acts speoifically 
authorised thereby. — Andrews v. Bin- 
CLAilt [1923] 2 D. L. R. 903 ; 2 

W. W. R, 166,— CAN. 

277 V. .] — A bare 

power of attorney to make 5c Indorse 
notes, cheques, etc., does not authorise 
the attorney to raise loans on his 
principal's credit for the prindpal 
himself or for the attorney's own 
aoQommodatlon or for a third party ; 
nor Is such authority conferred by a 
genera] power given the attorney to do 
all "other acts 5c things for the pur- 
pose of carrying on any business in 
my name.” The power to borrow 
money must be conferred in express 
terms. 5c when this power is allege to 
be based on a power of attorney, the 
document must be read strictly. — 
Bank of Toronto v. Mathxson 
gSask.), [19271 4 D. L. R. 328 ; [12271 
3 W, \v, R. lO.'— 4/AN. 

283 U. ^.1— Applt. oo. 

gave to H., customs broker, a power 
of attorney ” to transact all business 
which *' applt. co. '* may have with 
the Collector of the Port of Montreal 
or relating to the Department of the 
Customs of the said Port . . . rati- 
fying Sc oonfinning ail that . . . said 
attorney 5c agent sbali do. . . .*' 
duMiies to tbe order of the collector 
of Cbetoms were given to H. on his 
requisition for the payment of duties 
on goods imported by ^»plt. co., i 
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these cheques being made by the latter 
for fixed amounts oorre«iponding to 
the Invoices. Afterwards, through 
fraudulent devices, H., having suc- 
ceeded in passing entries for much 
smaller sums than the ouantlty of 
goods required, indnoed the Customs 
House cashier to take the cheques thus 
issued by applt. co. for a higher 
amount than the one apparently due, 
&. either to apply the surplus in pay- 
ment of duties owing by third parties 
or to reimburse him in cash : — Held : 
(1 ) It was within the scope of the power 
of attorney given to H- by' applt. co. 
that he should receive. In cash from 
the custom offlolals, balances of 
cheques delivered by him to them, after 
deducting the duties payable In 
respect of entries made by H. on behalf 
of applt. oo. ; (2) It was not wltldn the 
scope of the power of attorney that he 
should direct the application of 
balanoes of applt. oo.'s oheques in 
payment of duties owing by H. ^ other 
oustomera. — Canadian Paoifio Rt. 
CJo. V. R. (1917). 65 8. C. K. 374 ; 37 
D. h. R. 719.— CAN. 

288 iii. — — Power to withdraw 

from bank .] — A Joint savings account 
with a bank was opened in the names of 
pltf. Sc her husband. After the death of 
the hnsbond pltf. gave her solr. a power 
of attorney, by wmoh be was authorised 
to withdraw money from hanks or 
Indlvidnals Sc to deposit same in any 
other bank or other plaoe. In pnr- 
Buanoe of the oral instructions of the 
solr.. Sc on production of the power of 
attoniey Sc a oertiOed copy of letters 
probate of the husband's the hemk 
paid over the balance of the acoount 
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288. Add, Annotation : — Reid. Reckitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

294. Add, Annotation : — Refd. Reckitt v. Barnett. 
Pembroke & Slater, [1928] 2 K. B. 244. 

296a. Property held on trust for sale.] — 

The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 30, became vested in them on 
the statutory trusts for sale, agreed to sell' 
it to deft., & the conveyance was executed 
by one pltf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give “the sole & 
absolute control of all my property real & 
personal of every description situate ^ being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.” 
Deft, declined to accept the conveyance on 
the gi’ound that a trustee for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific i>er- 
formance : — Held : •the words used in the 
ower of attorney applied only to property 
eld in beneficial ownership & not to property 
held on a trust lor sale, Ac the action failed. — 
Green v, Whitehead, [1930] 1 Ch. 38 ; 99 
L. J. Ch. 153; 142 L. T. 1; 46 T. L. It. 
11, C. A. 

308a. Salesman — Authority to cancel sale.] — A 

salesman employed at a salary of £8 a week 
& li per cent, on sales effected by him is not 
authorised to cancel sales made on behalf of 
his principal. — Leckenby v. Wolman, [1921] 
W. N. 100. 

332a. .] — Pltf. gave a power of attorney 

to T. & authorised him, in relation to pltf.’s 
affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
pltf. di'ew a cheque on pltf.’s account, in favour 


of defts. in part-payment for a motor-oar 
which T. had obtained from them for his own 
purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defte. the proceeds of the cheque : — Held : as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 
pltf. was entitle to recover. — Reckitt t?. 
Barnett, Pembroke & Slater, Ltd., [1929] 
A. C. 176 ; 98 L. J. K. B. 136 ; 140 L. T. 
208 ; 45 T. L. R. 36 ; 34 Com. Cas. 126, 
H. L. 

Annotation : — Befd. Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1029] 1 K. B. 40. 

332b. .] — Pltf. gave to one T., who was 

a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £5,000 for the 
discharge of certain liabilities of which T. 
had informed her. At that time deft.’s 
banking account was, though deft, was not 
aware of it, about £1 ,500 short of the amount 
of the cheque & T. drew a bearer cheque for 
£1,500 on pltf.’s account & paid it into deft.’s 
account, the cheque showing on its face that 
it was drawn by T. as attorney for pltf. T. 
was thus enabled to cash deft.’s cheque. 
Pltf., on ascertaining the facts, brought this 
action against deft, for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque : — Held : as 
deft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging to pltf., & as they had received it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed. — 
Reckitt v. Nunburnholme (1929), 46 
T. L. R. 029. 


to the husband’s exors. : — Held : the 
bank had acted ritphtly. — Boss v. 
Canadian Bank of Commerok (Alta.), 
[19271 3 D. L. R. 1056 ; [1027] 3 

W. W. R. 182.— CAN. 


287 i. JS>ce, also, No. 287 vl., post. 

287 iv. Power to discharge. ] 

— A power of attorney appointed the 
Srrantor’s wife his agent for tJio purpoHC 
of all dealings wltli his property, real 
or personal, in Canada. In the 
Bpooiflo clause granting the power to* 
execute Instruments io oonnection 
with his real property, a discharge of 
mtge. was not named as one of the 
ln8trument«- : — Held : the very general 
words used in tho power of attorney 
covered tho right of the agent to 
execute a discharge of mtge. — lie 
Land Titles act, lie Registration 
OF A Power of Attorney, [1918] 
2 W. W. 11. 947.— CAN. 

287 V. .]— Tho dis- 

charge of a mtge. was executed under 
a power whloh, after authorising tho 
attorney to sell the prinoipal's lands & 
give rooeipts for the consideration 
money, gave power, upon payment of 
all or any debts, to givo proper &; 
sufQcient acquittances Sc disoharges for 
same : — Held : suffloient authority to 
sign the statutory oertifloate.— lee 
V, Morrow (1866), 25 U. C. R. 604.— 
GAN. 

287 vj. Power to give — To 

secure unpaid purchaae-mnney.] — A 
transaction wliorebv an agent pur- 
chased land for oasb on behalf of his 
principal & subsequootly gave a mtge. 
on the laud Sc a conveyance of other 
lands in satisfaction of the amount 
remaining unpaid : — Held : autho- 
rised by the agent’s power of attorney. 
— Dimsmorb V. Philip, [1918] 3 


W. W. R. 457.— CAN. 

287 vli. Power to invest 

on second mortgage..] — A power of 
attorney authorised tho attorney ” to 
lend on mt^ire., charge or lien of real 
estate any money bolunghig to ” the 
principal : — Held : tho attorney was 
authorised by the power to lend money 
on tbo seourity of a second intgo. — 
McC^utcheon V. Registrar of Titles, 
[1927] V. L. R. 93 ; 48 A. L. T. 137.— 
AUS. 

■d. Property — Power to transfer io 

himself.] — A husband had certain 
property put in his wife’s name. He 
held a general power of attorney from 
her. Subsequently the husband, as 
his wife’s atLorney, had the property 
transferred into bis owu uan>e : — 
Held : the wife was entitled to have 
the transfer to her husband set aside. — 
Elford V, Elford (1922). 69 1). L. R. 
284 ; 64 S. C. R. 125 ; [1922] 3 

W. W. R. 339 ; affg. 61 D. L. R. 40 ; 
14 Sosk. L. R. 363.— CAN. 

295 vll. Power to sign 

contract.] — Resp. oo. having sold laud 
to appit. gave to its agent in the 
Transvaal u general power of attorney 
oouferrlug upon him ” full power to 
act on our behalf in all matters & 
things that do or may affect or concern 
us in S. Africa.” The power then 

E roeoodod In the following words ” Sc 
I particular but without prejudice to 
the foregoing generality ” to givo 
particular iustanoes of aots that the 
agent was empowered to perform : — 
Held : under the power the agent was 
authorised to sigu tho written eon tract 
of sale. — Meabrocr v. New Scotland 
Land Co., Ltd., Liquidator, [1922] 
App. D. 237.— S. AF. 
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se. Trading licence — Power to ap^ 

ply for .] — A., a storekeeper, by general 
pi)\vor of attorney appointed H. to 
manage Sc transact his business in 
Natal. At tiie date of appointment 
A. was trading under a licence er facie 
good, but which later was declared 
void. H. applied for a new licence, 
but It was objected that he had no 
authority to make the application : — 
Held : the power of attorney was 
suffleiout authority to H. for the 
purpose. — H apfizev Jacobson (1919), 
40 N. L. R. 322.— S. AF. 

sf. Power granted by &'>rporaiion io 
offi'-ials for time being — Registrar en- 
titled to require proof that persons exe- 
aiding power hold office.] — Re Land 
Titles Act, Royal Trust Co. ’ a Case, 
[1921J 3 W. W. R. 246.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

sj. Agent obtaining tra^Mfer of property 
to principal — AtUhorUy to transfer pro- 
perty to third party J— Appit. sold to 
D. laud, a portion of which he had not 
obtained transfer. Appit. instructed 
resp., an uttoruoy, to put the matter 
through ; reap, thereupon obtained 
transfer of the piece of land In question 
into appit. ’b name. Sc then gave trans- 
fer of the whole to D. : — Hdd : resp.'s 
authority was wide enough to cover 
tho costs incurred by him in obtaining 
transfer of tho piece of land Into 
aiiplt. 8 name. — Stanton v, Allpokt, 
.1923) E. D. L. 156.— fi. AF. 

PART V. SECT. 3, SUB-SECT. 2. 

•j. Grain market usage — Right of 
broker to close out custom ^.] — lluasELL 

V. Canada West Grain Co., (1926] 3 

W. W. R. 508.— CAN. 
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888 . Add, Annotaiion :-^Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

888a. Authority to sign for business pur- 

pose,] — Resps. had two accounts with applt. 
bank at Sydney in connection with a business 
which they there carried on. They informed 
the bank in writmg that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 
with the accoimts. Banks in Australia 
frequently issue to a customer, in exchange 
for a cheque in favour of the bank, a cheque, 
described os a “ bank cheque,” drawn by the 
bank on itself in favour of a person designated 
by him, or to bearer. In exchange for 
cheques drawn in favour of applt. bank by 
the managers, the bank issued to one of the 
mamgers -bank cheques payable to a name 
desimated by him ; these cheques ho 
fraudulently appropriated : — Held : applt. 
bcmk was not entitled to debit the bank 
cheques against mspa. The manager had 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
aRowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong case 
needed to show an ostensible authority pre- 
vailing over written instructions. — Austra- 
lian Bank op Commerce v. Perel, [19261 
A. C. 737 ; 95 L. J. P. C. 185 ; 135 L. T. 
686, P. C. 

870. Add. Annotations : — As to (1 ) Consd. Jones 
V. Waring & Gillow, [1026] A. C. 670. Rofd. 


London Joint Stock Bank v. Macmillan A 
Arthur, [1918] A. C. 777. 

371. Add. Annotaiions : — As to {\) Refd. London 
Joint Stock Bank v. Macmillan Sc Arthur, 
[1918] A. 0. 777; Guildford Trust v. Goss 
(1927), 136 L. T. 725. 

373. Add. Annotation: — As to {!) Consd. London 
Joint Stock Bank v. Macmillan Sr Arthur, 
[1918] A. C. 777. 

370. Add. Annotation : — Consd. London Joint 
Stock Bank v, Macmillan Sl Arthur, [1018] 
A. C. 777. 

382. Add. Annotation : — Re!d. Underwood v. 
Liverpool Bank, Same v. Barclays Bank, 
[1921] 1 K. B. 775. 

386. Add. Annotaiions : — As to (2) Dlstd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China, [1929] 1 K. B. 40. Refd. Marconi’s 
Wiwiless Telegi'aph Co. v. Newman, [1930] 
2 K. B. 292. As to (3) Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

387. Add. Annotations : — Dlstd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, [1924] 
1 K. B. 775 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

388. Add. Annotations : — Dlstd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Liggett (laverpool) 
V. Barclays Bank, [1028] 1 K. B. 48. 

390. A dd. Annotations : — Consd. Prager v. Blatspiol, 
Stamp & Heacock, [1924] 1 K. B. 566. 

Refd. Jebarar. Ottoman Bank, [1927] 2 K. B 
251. 


PART V. SECT. 3, SUB-SECT. 4.— A. 

840 iii. — — Authority to draw 
theques in principnVa name — Agent 
drawing cheques In repay personal 
loases.l — If a co.’s branch manager, 
^hose powers include rocelring money, 
depo.sitiuff It in a bank in the co.^'s 
name. & drawing choqnce ajrairmt Htich 
funds in the co.’fi name for the pur- 
poses of its business but not for his 
own personal business, mii* appropriates 
its funds by drawing cheques in the 
co.’s name to repay his own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 
were paid, although the latter received 
them honestly & believing, as told them 
by the person paying them, that he 
had money coming to him from the 
CO. for commission & that he was 
authorised to draw cheques for these 
commissions. — London Guarantke, 
ETC., Co. r. Abrams & Kovsky, [1923] 
2 W. W. R. 1006.— CAN. 

PART V. SECT. 3, SUB-SECT. 5. 

879 li. Whore a 

principal entrusts an agent with indicia 
of title & a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising a certain sum on 
Buoh seouritles. & the agent borrows 
a larger sum 8c fraudulently appro- 
priates the diflerenoe, the lender being 
m Ignorance of the amount speelfled 
by the principal, the principal cannot 
redeem the securities without paying 
the lender the amount lent. The fact 
that the transfer states a certain sum 
as consideration docs not neoessarily 
Impose upon the lender the duty of 
Inquiring as to the limitations of the 
agent’s authority. — M aban r. Man- 
NB88, [1918] 2 W. W. K. 191 : 28 
Man. L. R. 470 ; 40 D. L. R. 1^.— 
CAN. 

PART V. SECT. 8. SUB-SECT. 6.— A. 

897 ii. AitihorUy as meh — Con- 


tract not ctmipleleA .] — Kersuaw v. 
United AuTiara (Man.), [1926] 1 

D. L, R. 738,— CAN. 

398 ii. Authority to sign con- 

tract — Contract providing for payment 
of price fry inslaltnerUs.] — Deftn. signed 
& gave to an agent a document in the 
following terms : — “ We hereby agree 
to sell the property for £6,700 nett, 
provided a sale takes place within 
fourteen days from date hereof. The 
above price to bo clear of all com- 
mlHsion obargos.” The agent, within 
the fourteen days, signed u contract of 
sale by which the property was sold to 
pltf. for £6,700, payablc£l, 000 deposit 
(£.'»0 preliminary deposit, to be in- 
creased to £1,000 within one month), 
£2,250 within three montlis. Sc £3,450 
within six months, possession to bo 
given after the second payment 
£2,250 at the end of the three mouths. 
Tliere was no provision for interest on 
the balance: — II eld : the document 
sigrnod by defts. was not an authority 
to the agent to sign u contract con- 
taining the above terms as to payment. 
—Boyd v. O’Connor, [19231 V. L. R. 
603.— AUS. 

398 iii. Contract containing 

penalty clauae.l — Held: the existeuoo 
of the penalty clause, which was not 
covered by the agent’s instructions, & 
was not separable from the remainder 
of the contract, justiliod the principal 
in repudiating the agent’s action, & 
the contract must bo set aside. —Du 
Prerz V. Laird, [1927] App. D. 21. — 
S. AF. 

qi. General authority .] — Pltf. 

contracted with defts. to purchase 8c 
deliver potatoes at an agreed price 
per bushel. The fanners from whom 
the potatoes were to be purchased 
required cash payments, & defts. 
agreed to make advances to put pltf. 
in funds for this purpose. Defts. were 
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not prompt in providing funds, Sc pltf. 
complained of the delay which ham- 
Tiered him in buylug. Sc, in order to 
indtioe him to carry out the contract, 
(lefts.’ agent offered an advance ot 
25 cents per bushel on the contract 
price for four cart loads of potatoes : — 
Held : the agent on the spot, looking 
after defts.’ interests, had a general 
onUiorlty Hiiillclontly broad to cover 
the making of the contract for the 
advanced price. — Leoaut v. Davison 
(1919), 52 N. 8. R. 643.-- CAN. 

r. This case was reversed (1916), 
22 C. L. K. 307. Delete the words 
“ no actual or apparent ” in the 
Bontonce, ” Held : O. had no actual 
or apparent authority to vary the 
written contract by substituting a 
later date for delivery.” • 


■k. AgerU agreeing to payment of com- 
pensaliun to purchaser if transaction not 
completed — Authority to sell. ] — A claim 
by a proposed purchaser for damages 
on the ground of an agreement by the 
vendor's agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement. 
— Thompson v. Lynne, [1921] 1 

W. W. It. 238 ; 66 D. L. R. 729.— 
GAN. 


■1. Salesman making reduction in 

B rice.] — Held : principal not bound. — 
[ason Sc Dean, Ltd. v. Udovin, 
[1925] 1 D. L. R. 353 ; 67 N. S. R. 
445.— CAN. 


»m. Solicitor's clerk giming under- 
iakino as to withdrawal of Itegistrar- 
Oeneral's caioeai — Authority as such.hr 
Held : the solr. was personally bound 
by the undertaking. — Hawkinb v. 
Gadbn (1925), 37 C. L. R. 183 : 26 
8. R. N. 8. W. 382 ; [1926] Argus L. R. 
109.— AUS. 
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899. For “ bought note ” in catchwords read 
“ sold note°* 

406. Add. Annotation : — Aa to (1) Apprvd. News- 
holme 17. Koad Transport & General Insce., 
[1929] 2 K. B. 366. 

426. Add. Annotations : — Consd. Keen v. Hear, 
[1920] 2 Oh. 674. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

427. Add. Annotation : — Refd. Thlrkell v, Cambi, 
[1919] 2 K. B. 690. 

438. Add. Annotation : — Consd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Cb. 669. 

484. Add. Annotation : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 Cb. 
659. 

436. Add. Annotation : — Refd. Be Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

442. Add. Annotation : — ^Refd. Be Knight & 
Hubbard’s Underlease, Hubbard v. Highton, 
[1923] 1 Ch. 130. 

464. Add. Annotation : — As to (1) Refd. Poland 
v. Parr, [1927] 1 K. B. 236. 

466. Add. Annotation: — Aa to (1) Refd. Savill v. 
Harben (1919), 89 L. J. K. B. 47. 

468. Add. Annotation : — ^Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

469. Add. Annotations : — Aa to (1) Consd. Polkes 
V. King, [1923] 1 K. B. 282. Refd. Lowther 
V. Harris (1926), 43 T. L. R. 24. 

472. Add. Annotation : — As to (1) Refd. Lowther 
r. Harris, [1927] 1 K. B. 393, 

477. Add. Annotations : — Consd. Folkes v. King, 
[1923] 1 K. B. 282 ; Lowther v. Harris (1926), 
43 T. L. R. 24. 

481a. Person living in house of hirer of goods.] 

— Strohmenoer V. Attenborough (1894), 
11 T. L. R. 7, D. C. 

483a. Agent intrusted with motor oar — ^To 

sell to specified person.] — Heap v. Motorists’ 
Advisory Agency, Ltd., No. 496b, post. 

484. Add. Annotation: — Aa to (1) Refd. Lowther 
V. Harris (1926), 43 T. L. R. 24. 

486. Add. Annotation : — Aa to (2) Consd. Lowther 
V. Harris (1926), 43 T. L. R. 24. 

485a. Improper sale.] — Pltf. was I 


I the owner of the A. tapestry A the L. 

I tapestry, A he gave to P., a dealer in antiques, 

a limited authority to obtain A submit offers 
from possible purchasers. P. falsely r^re- 
sented to pltf. that he could obtain £626 for 
the A. tap^ry, A pltf. allowed him to take 
it away for d^very to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft, for £260. Subsequently P., 
who never had authority to sell the L. 
tapestry, stole it from pltf. A sold it to deft. 
In an action for conversion deft, contended 
* that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
A that aa he had bought them from P. in good 
faith he had acquired the property in them. He 
also contended that pltf. had held out P. as 
a person with authority to sell A was estopped 
from sayii^ that P. had no such authority 
in fact : — Held : (1) although P-*8 authority 
was limited, A although he was not acting for 
any principal other than pltf., yet these facts 
did not prevent him from being a mercantile 
agent A in the circumstances he was a mer- 
cantile agent A in possession of the A. 
tapestry ^th the consent of pltf., A as to 
that tapestry the defence under the Act of 
1889 was established ; (2) as to the L. 

tapestry, as P. was never in possession of it 
with i>ltf.’s consent, the defence under the 
Act f^ed. A, as pltf. had never represented 
to deft, that P. had authority to sell it, there 
was no estoppel, A pltf. was entitled to 
recover the value of the L. tapestry alone. — 
Lowther v. Harris, [1927] 1 K. B. 393; 
96 L. J. K. B. 170 ; 136 L. T 377 ; 43 T. L. R. 
24. 

487. Add. Annotations : — Aa to (1) Dlstd. Kempler 
V. Bravingtons (1925), 133 L. T. 680. Refd. 
Lowther v. Harris (1926), 43 T. L. R. 24. 
As to (2) Dlstd. Kempler v. Bravingtons 
(1025), 133 L. T. 680. 

488. Add. Annotation: — Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 

492. Add. Annotation : — Aa to (1) Dlstd. Laiirie A 
Morewood v. Dudin, [1926] 2 K. B. 383. 

495. Add. Annotations : — Aa to (I) Consd. Folkes 
V. King, [1923] 1 K. B. 282 ; L^e v. Simmons, 
[1926] 2 K. B. 61. Refd. Heap v. Motorists’ 
Advisory Agency, [1923] 1 K. B. 577 ; 
Loivther v. Harris (1926), 43 T. L. R. 24. 
Generally^ Consd. Buller A Co. v. Brooks 
(T. J.), Ltd. (1030), 142 L. T. 676. 


PART V. SECT. 8, SUB-SECT. 8.— A. 

428 Iv. Express atUhoriiy to let 

tm weekly tenancy — Lease granted for 
long term.\ — Pltf. was the owner of 

8 remises let to a weekly tenant. When 
tie tenant left she recommended deft, 
to pltf. as a tenant. Pltf. never saw 
deft., but pltf. *s husband arran^d some 
form of lease with him, & thereafter 
ool looted the rent, which was paid 
monthly, on behalf of pltf. & with her 
authority. In an action of ejectment 
deft, alleflred that pltf.'s husband had 

S ven him a lease for four years from 
eo. 1913, A that he was a tenant from 
year to year. Pltf. denied any know- 
ledi^e of a lease for a term, or that she 
had griven authority to her husband 
to make such a lease : — Held : the 
fact that pltt.*s husband had oolleoted 
her rent was no evidence that he had 
authority to make a lease for four 
years on her behalf. — Voob v. Kbrr 
(1919), 19 N. S. W. L. R. 84 ; 88 
N. 8. W. W. N. 19.— AUB. 

427 11. Autkoriiy to find jHif- 

chaser or tenant.] — Deft, wrote to a 


land agent as follows : — ** Re sale of 
hotel. I will take £2,500 for the free' 
hold, A stock A furniture at valuation, 
or will lease for a term of five years, 
rent £5 per week. £1,000 walk in, 
walk out.** The a^ent submitted the 
property to pltf., who elected to take 
a lease. The agent drew up an agree- 
ment to lease t^he property upon the 
terms mentioned by deft.. A signed 
It on deft.'s behalf deft.*e 

letter did not authorise the agent to 
bind him by a oonolnded oontraot, 
but merely amounted to an authority 
to find a purohaser. — Quick e. Wintbb, 
[1920J N. Z. L. R. 98.-~H.Z. 


•n. Zjaw agent — Authority to ooUect 
rents dr manage property ]. — law agent* 
oven though he may be employ^ to 
ooUeot the rents A attend to the 
repairs of a property has no general 
authority to grant leases on behalf of 
his employer. The existence of such 
an authority must be proved by the 
person who requires to found upon it. 
— Danuh Daibt Go. v. Gillbspib, 
[1992] B. a 668.— «OOT. 
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PART V. SECT. 8. SUB-8B0T. 

438 1. Agent — Without avthorUy — 
Notice ratified .] — ^A notioe to quit must 
be such that the tenant nlay scdely act 
on it at the time of receiving it. A 
notioe by an unanthorleed agent, 
therefore, cannot be made good by an 
adoption of it by the principal after 
the proper time for giving it, — Shaik 
Abdool V. JuMA Mubjid Trust (1922), 
50 N. L. R. 76.— S. AF. 


PART V. SECT. 3, SUB-SECT. 9. 

■o. Bank manager consenting to addl- 
Hon of bank asplaintiff-^Oenercd autho- 
rity emaueh .} — A local manager of a bank 
has authority to give consent in writing 
for the addiiig of pltf. If there be 
any reasonable doubt whether the 
siimeture to the consent la in reality 
his signature, the order should be that 
the bank be added ae a party pltf. on 
filing the necessary oonsent. — K ubob 
V. Pbat (1822). 63 D. L. R. 408 : 15 Saak. 
L. R. at p. 328 ; [19221 2 W. W. R. 
1T4 : ressg. 18 Bask. L. R. 824.— CAN. 
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495a. Aot of 1889 — Agent obtaining possession by 
triek— Autboiity to sell— At speoUled price.] 

— Hie owner of a motor oar deliyered it to 
a mercantile agent for sale. The owner stipu> 
lated & the agent agreed that the car should 
not be sold at less than a specified price with- 
out the owner’s permission. The agent in- 
tended from the beginning to sell the car 
immediately for the best price he could get 
A to use the proceeds for his own pur- 
poses. On the day on which he got the 
car he sold it for less than the specified 
price to a jiurchaser who bought it in good 
faith & without notice of the agent’s 
fraud. The agent misappropriated the pro- 
ceeds. The car was subsequently purchased 
by deft. In an action of detinue by the 
owner of the car against deft. : — ffeld : 
(1) deft, acquired a good title by virtue 
of 1889 Act, s. 2 ; (2) the mercantile 
agent had not rendered himself liable to 
be convicted of larceny by a trick, inas- 
much as he was authorised by pitf. to 
pass the property in the oar to a purchaser ; 
(3) as plU. in fact consented to the mer- 
cantile agent having possession of the car, it 
was immaterial whether the latter committed 
larceny by a trick. — Folkes v. King, [1923] 
1 K. B. 282 ; 92 L. J. K. B. 125 ; 128 L. T. 
405 ; 39 T. L. E. 77 ; 67 Sol. Jo. 227 ; 28 
Com. Cas. 110 ; 86 J. P. Jo. 652, 0. A. 

Annotations : — As to (2) Dlftd. Heap v. Motorists* Advisory 
Agency. [1923] 1 E. B. 577. Consd. Lake v. Simmons, 
[1920] 2 K. B. 51; Lowtherv. Harris, [1027] 1 K.B. 393. 
As to (3) Comd. Bnller & Co. v. Brooks (T. J.), Ltd. (1930), 
142 L. T. 576. 

495b. To specified person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as H., & N. represented that 
there was with the intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N. got possession of 
the car he had been convicted of theft & 
other offences, but that was not known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defts. for the 
return of the car or its value damages for 


its detention: — Held: (1) N. had obtained 
the car from pltf. by larceny by a trick, 

E ltf. never having given any real consent to 
is having or pas^g the property therein, 
& pltf. should succeed in the action unless 
defts. had some valid defence thereto ; (2) 
defts. could not rely upon the defence that 
imder 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a mercantile agent,” 
A, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercan^e agent, within that sub-section ; 

further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing tliat they had not at the time of the 
disposition notice that N. had not authority to 
sell the cap ; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position of the goods made by the mercantile 
agent of proving that he acted in good faith 
A without notice of the agent’s want of 
authority, &. is not upon the person whoso 
goods have been disposed of by the agent of 
proving the contrary.— Heap v. Motorists’ 
Advisory Agency, Ltd., [1923] 1 K. B. 
677 ; 92 L. J. K. B. 553 ; 129 L. T. 146 ; 39 
T. L. K. 160 ; 67 Sol. Jo. 300. 

Awiotations: — As to (1) Oonsd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. Rsfd. Buller 8c Co. v. Brooks (T. .1.), 
Ltd. (1930), 142 L. T. 576. 

498. Add, Annotation: — As to (1) Retd. Lake v, 
Simmons, [1926] 2 E. B. 51, 

500. Add, Annotation: — Consd. Folkes t;. King, 
[1923] 1 K. B. 282. 

505a. Agent intrusted with motor car to seU 

to specified person — Sale to third party.] — 

Heap v. Motorists’ Advisory Agency, 
Ltd., No. 495b, ante, 

507a. Onus of proof.] — Heap v. Motorists’ 

Advisory Agency, I^td., No. 495b, ante, 

517. Add, Annotation: — OeneraUyy Refd. Lake v. 
Simmons, [1926] 2 E. B. 51. 

520. Add, Annotation: — As [o (1) Refd. Folkes v. 
King, [1923] 1 K. B. 282. 

520. Add. Annotation : — ^Re!d. Lake v. Simmons, 
[1926] 2 K. B. 51. 


PART V. SECT. 8, SUB-SECT. 10.— 
A. (a) vl. 


•p. Dealer fn possession of mods — 
Course of business to seU.] — Pltf., a 
flnanoing oo., took an assignment of 
an agreement between motor oar 
dealers Sc their manager for the con- 
ditional sale of a motor oar. The 
agreement & the assignment were duly- 
registered. Pltf. left the car in the 
possession of the dealers knowing that 
it would be on the latter*s nremises 


for the purpose of re-sdie. The 
manager effected a sale of the oar to 
deft., who paid the dealers therefor 
knowing nothing of pltf.'s claim & 
belierlng he was buying from the 
dealers : — Held : deft, was protected 
by sect. 60 (1) of Sale of Goods Aot, 
R. B. B. O., 1924, o. 225, and had a 
title to the oar. — Coioiebcial 
S soxmiTiBS (British Ck>LuicBiA), Ltd. 
e. Johnson, [1930] 2 W, W. R. 444 ; 
4 D. L. IL60^ ta B. O. R. 61 ; oflW., 
(19811 1 W. W. R. 420 ; 1 D. L. R. 
861.— CAN. 


PART V. SECT. 8, SUB-SECT. 10.— 
A. (a) vil. 

•q. Act of 1889 — When acting in 
ordinary course of business ’* dt/itied .] — 
The expression ** when acting In the 
ordinary course of business of a 
mercantile agent,** moans when acting 
within business hours, at a proper 
place of business, 8c In other respects 
in the ordinary way In which a mer- 
cantile agent would aot, so that there 
is nothing to lead the pledgee to 
suppose that anything wrong is being 
done, or to give him notice that the 
disposition is one which the meroantile 
agent had no authority to make. — 
AOMK Steel Qoodb Co. of Canada, 
Ltd. V. Walsh CoNSTBuerrioN Co., 
Ltd., [19221 1 W, W. R. 689 : 63 
D. L. R. 629 ; 30 B. C. R. 539.— 
CAN. 

PART V. SECT. 8. SUB-SECT. 10.— 
A. (a) viiL 

wt. Ad 0/1889— NeoewOy for proof of 
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mala fldes of purchaser .] — Where an 
owner of goods, who has placed them 
with a morcantile agent, sues an alleged 
purohuser thereof from the agent for 
wrongful conversion, 8c deft, relies 
on [the above Act] the actual payment 
of money by deft, to the agent will not 
destroy the fact of maia fides, but the 
fact that the transaction is found not 
to have been an ordinary sale, i.e. a 
sale to one desirous of either using 
the goods or disposing of them to 
advantage, can of itself nave a hearing 
only on the question of good faith, 
8c proof of the dishonesty of the agent 
is not sufficient ; it must bo shown that 
deft, acted in bad faith, 8c the evi- 
dence should be such as to prove to 
the blit the mala fides of the alleged 
sale. — Acjme Steel Goods Co. op 
Canada, Ltd. o, Walsh Construc- 
tion Co., Ltd., [19221 1 W. W. R. 689 ; 
63 D. L. R. 529 ; 30 B. C. H. 539. 
CAN. 
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680. Add, Annotationa : — Consd. Uoyda Bank v. 
Chartered Bank of India, Australia & China, 
[1929] I K. B. 40, Refd. Beckitfe r. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

582, Add. Annoiaiion : — Refd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 

686. Add. Annoiaiion: — As to (1) Refd. Clayton- 
Greene v, De Oourville (1920), 36 T. I.#. R. 790. 

689a. Caretaker.]— Forder (J. C.) & Son, Ltd. 
V. Hartinqton (1929), 73 Sol. Jo. 850. 

690. Add, Annotation : — Refd. Ooldingham Parish 
Council V, Smith, [1918] 2 K. B. 90. 

691. Add, Annoiaiion : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

605. Add. Annoiaiion : — Refd. Miss Gray, Ltd. v, 
Cathcart (1922), 38 T. L. R. 502. 

608a. Tenant of publlo-house— Not being licensee 
— Hoiding out.] — Deft, was the licensee of a 
public-house at which meals were served. 
In 1917, an agreement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
deft, was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., on discovering 
that deft, was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft, was estopped from denying such.agency ; 
— Held : where two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it ; the tenant was 


not in fact deft. *8 agent ; & as between him- 
self & pltfs., deft, was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pltfs. nor cause them to 
act to their detriment. — M acFisheribs, Ltd. 
V. Harrison (1924), 93 L. J. K. B. 811 ; 
132 L. T. 22 ; 88 J. P. 154 ; 40 T. L. R. 709 ; 
69 Sol. Jo. 89. 

627. Add, Anyiotaiion : — Refd. Pennington v, Re- 
Uance Motor Works, [1923] 1 K. B. 127. 

646a. .] — ^Bealb v, Mouls (1847), 10 Q. B. 

976 ; 5 Ry. &, Can. Gas. 105 ; 16 L. J. Q. B. 
410; 11 Jar. 845; 116 B. R. 370. 

Annotation : — ^Refd. Newton v. Beloher (1848), 6 Ry. & C5an. 

Gas. 38. 

646. Add. Ciiaiion : — sub nom. Re Wolverhamp- 
ton, Chester & Birkenhead Junction Ry. 
Co., Ex p. Cottle, 14 Jur. 703. 

Add. Annotation : — ^Apld. Be Direct Exeter, 
Plymouth & Devenport Ry. Co., Ex p. 
Roberts (1860), 2 H. & Tw. 392. 

666. After this case insert “ See, also. Companies, 
Vol. IX.. p. 53, Nos. 116 et aeq.'' 

664. After this case insert “ Sec, also. Companies, 
Vol. IX., pp. 44, 63, Nos. 01-63, 110.^* 

704a. Mess committee — Goods ordered by secre- 
tary.] — Pltf. supplied goods to the officers* 
mess of a brigade of which deft, was at the 
time commanding officer, the orders for 
the goods being given by the secretary of the 
mess committee. Pltf. sued deft, for the 
price, alleging that under the King*s Regula- 
tions deft, was liable or that he was liable 
as principal for the acts of the mess secretary : 
— Held : the Regulations did not create any 
liability between the commanding officer & 
tradesmen, & as deft, neither gave nor 
authorised the orders, & pltf. did not give 
deft, credit, the action failed. — Lascelles v. 
Rathbun (1919), 35 T. L. R. 347 ; 63 Sol. 
Jo. 410, C. A. 

710a. S.P. Bonham v. Maycock (1928), 138 L. T. 
736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 254*. 

711. Add. Annotation : — Dbtd. Butwick v. Grant, 
[1924] 2 K. B. 483. 


PART V. SECT. 3, SUB-SECT. 11. 

573 i. Agcni — Authority to buy at 
discretion — Secret limitation. ] — if a 
person desiring to buy grain arms his 
agent with contract forms for the 
purpose & sends him out to have those 
forms ovecutod by vendors & >^tb 
authority to sign them on his behalf 
subject to the verbal condition that 
the agent must stipulate that the 
contracts are not to come into effect 
until his principal has approved of the 
samples, this Is a holding out that the 
agent has authority to make the con- 
tracts, & the principal is bound 
thereby though no sneh stipulation Is 
made therein & no samples approved 
by the principal, if the vendors have 
no notice of such limitation of the 
agent's authority. — R ebd & Kbast 
t>. McKbnzib Co., Ltd., [1921] 3 
W. W. R. 72.— 0AK[. 

•a. Manager of branch office — Autho- 
rity 08 sucA.] — When a co. so conducts 
Its business that a person who sells & 
delivers goods to a branch office thereof 
on an order roceived from such office 
is reasonably led to suppose that the 
branch has authority to give the order, 
the oo. wlli not be permitted to escape 
liability for the purchase price on the 
ground that such branch office had no 
authority to buy the goods. — F aru 
PRODUCTTS, Ltd. v. Maclboo Flourinq 
Mills, Ltd., [19181 3 W. W. R. 1036 ; 


14 Alta. L. R. 128 ; 43 D. L. R. 770.— 
CAN. 

PART V. SECT, 8, SUB-SECT. 12.— A. 

sb. Memberof syndicate acting fur syn- 
dicate.] — Pltf. sought to recover from 
defts., members of a syndioato formed 
for the purpose of exploring & testing 
oortaln mining properties, the price 
of goods supplied upon the order of 
one of yie defts., C., & upon his credit. 
At the time the goods were supplied, 
pltf. did not know that C. was a 
member of a syndicate or was aoting 
for others ; — field .* defts. other than 
C. were not liable to pltf. — McLaugh- 
lin V. Gentles (1920), 40 O. L. R. 
477 ; 61 D. L. R. 383 ; 17 0. W. N. 
245.— CAN. 

PART V, SECT.'S, SUB-SECT. 12.— 
B. (o). 

CO. Committee of unincorporated 
association — Employment by.l-^Held : 
the committee were under no personal 
liability to the employee for bis solazr. 
— Graham v, Oarpbntbb (1926), 28 
W. A. L. R. 66.— AUS. 

PART V. SECT. 8, SUB-SECT. 18.— A. 
td. Agent — Holding out.] — If a debtor 

f ives money to another to pay to his, 
ho debtbr^B, creditor, but the third 
party fails to pay the same over, the 
debtor is liable for the amount, unless 
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the third party was the creditor's 
agent. The onus is on the debtor to 
prove either that there was an express 
agency, or to show, by the acts of the 
creditor, that these were sufficient 
to establish agency by holding out or 
estoppel. — C arr v. Fry & MoCunb, 
[192414 D. L. R. 735.— CAN. 

711 V. Right to teceive 

deposit .} — ^An agent for sale has no 
implied authority as such to receive 
a deposit. — Pearson v. Wilson (1917), 
Q. W, N. 49 ; 11 Q. J. P. 105.— AUS. 


711 Vi. .1— Pltf. made 

an offer to D., as agent for L., to pur- 
chase land of L. for 15,000, &: i^th 
the offer paid $200 to D. as a deposit. 
In an action for return of the 1200, 
the offer not having been accepted, 
the trial judge found that L. when 
approached by pltf. sent him to D. 
& told Him to make an offer through 
D. ; that D. procured from pltf. a 
written offer to purchase at $5,000, 
paying part only in cash, & that offer 
was rofused by L. ; that D. obtained 
from pltf. a second offer to pay all 
oash, & this L. also refused : — Held : 


D. hod authority to receive an offer. 
Sc. as the making of a deposit was a 
part of that offer, D. was not going 
beyond his authority in receiving it. — 
Silverman v. Lbgrbe (1910J, 46 
O. L. R. 107 ; 47 D. L. R. 713 ; 15 
O. W. N. 278.— CAN. 



Vol. L~Agency. Cases 712—809. 


712. Add. Annotation : — ^Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714. Add. Annotation : — Oonsd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

714a. .] — Authority to an agent to sell 

goods does not of necessity imply authority 
to receive payment of the price. — B utwick 

V. Grant, [1924] 2. K. B. 483 ; 93 L. .T. K. B. 

972 ; 131 L. T. 476, D. C. I 

718. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

788. Add. Annotation: — Refd. Bonham v. Hay- 
cock (1928), 138 L. T. 736. 

740. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

741. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

744. Add. Annotatiom : — Apld. Bradford r. Price 
(1923), 92 L. J. K. B. 871. Reid. Australian 
Bank of Commerce v. Perel, [1926] A. C. 737. 

747a. Authority to receive cash for goods — 

Notice to purchaser to draw cheques to seller’s 
order]. — Pltfs., who were coal factors, engaged 

W. to manage a branch business for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltfs. to their 
customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. ncvcrtlieless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques wore duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
— Held : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. by cheques payable 


to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.’ order. — ^Bradford & Sons v. Price 
Brothers (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. L. R. 272. 

750. Add. Annotation : — Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

751. Add. Annotation: — ^Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

752. Add. Annotations :—As to (3) Refd. Robinson 
V. Marsh, [1921] 2 K. B. 640; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

754. Add. Annotation: — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

768. Add. Annotation Refd. Bradford v. Price 
(1923), 92 D. J. K. B. 871. 

789. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

773. Add. Annotation : — As to (1) Refd. Bradford 
V. Price (1923), 92 L. J. K. B. 871. 

778. Add. Annotation :—As to (2) Refd. Bradford 
V. Price (1923), 92 L. J. K. B. 871. 

781. Add. AnnotationB : — Refd, Bradford v. Price 
(1923), 92 L. J. K. B. 871 j Butwick v. Grant, 
[1924] 2 K. B. 483. 

786. Add. Amwiation : — Refd. Fettes v. Robert- 
son (1921), 37 T. L. R. 581. 

798. Add. Annotations Consd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K.B. 157. 

809. Annotations: For “For full anns., see Land- 
lord & Tenant,” read ” For full anns., see 
Sale op Land.” 

i Add. Annotation : — As to (3) Refd. ChilUng- 

I worth V. Esche (1923), 92 L. J. Ch. 461. 


•e. Person obtaining possession of bill 
of lading — Inierveniion between shipper 
dr consignee.] — Mere possession of a 
bill of ludin#? in the hands of a person 
who has intervened between the 
ori^nal sldpper & the consignee & Is 
in no wav identified with the trans- 
action except by possession of tbe 
document, docs not give him any 
authority to give a valid discharge of 
the money payable by the consignee. — 
Stewart v. Uichardson Sons & Co., 
Ltd., [1920] 3 W. W. R. 134 ; 53 
D. L. K. 625 ; SO Man. L. R. 481. — 
CAN. 

PART V. SECT. 3, SUB-SECT. 13.— B. 

746 i. Agent.y—An agent authorised 
to receive money for his principal 
may not receive anything but money ; 
but. If he receives a cheque on a bank, 
& the amount of the cheque is paid 
to the agent before his authority is 
revoked, that la a good payment to 
hlfl principal.— D klory v. Guteto 
(1920), 47 O. L. R. 137 ; 52 D. L. R. 
506 ; 17 O. W. N. 474.— CAN. 

746 ii. .1 — If one is authorised 

to sell anything for another, the 
preeumption is that he Is to sell for 
oash, umess there is something to show 
to the contrary.— Watson v. Cadi^c 
Motor Sales Co., Ltd., [19201 3 
W, W. R. 107.— CAN. 

gf Authority to collect deMs — 

Cashing cheques received.]^ A clerk 
employed in the business of the 
Canadian Govt, elevators, whose 
express duties were to collect amounts 
due from grain dealers for freight 
ohaiges, ©to.. Sc on presentation of 


bills of lading & payment of charge 
to hand out wuroliouso roc?oiptB, & 
deposit all money collected to the 
credit of the Receiver-General m a 
designated bank & at certain Intor^ls 
to remit by draft to the head office 
of the busluoss. Sc which charges were 
almost always paid to him by accepted 
cheque, although they might have 
been received iuciaRb if so tepderod 
Held: to have no author*ty to cosh 
any cheques paid to him or any 
ostensible authority Justifying any 
bank giving him the cash for any such 
cheque. — U. v. Royal Bank op 
Canada, [1920] 1 W. W. R. 198 ; 
50 D. L. R. 293 ; 30 Man. L. R. 104.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 16. 

804 i. Agent— J tnplied autftorUy from 
circumstances — Husband authorised to 
purchase ^ock for wife. ] — Tl)e fact that 
a husband was authorised to act, & 
has acted, as his wife’s agent In th»* 
purchase of stock through brokers does 
not in Itself Justify the brokc^ In 
assuming that ho is her agent to direct 
a sale of it ; & even assuming that the 
rules of tho stock oxcliange subject 
to which the order to purchase was 
placed confer on the hu.sband authority 
to direct such sale, tho brokers 
responsibility to the wife for the pro- 
ceeds of the sale is not discharged by 
payment to the husband unlchs they 
show that he had authority, either 
express or Implied, to receive 
the money. — Airman v. Burdick 
Brothers, [19231 4 D. L. R-, 852 • 3 
W. W. R. 785 ; varying, [19231 1 


D. L. R. 1165 : 31 B. C. R. 478.— CAN, 

808 V, Break in market. J — 

Instructions l)y an owner of wheat to 
his agent to “ sell ” without more 
moans “ sell os soon os possible,” unless 
tliere is something in the clroumstanoos 
or tho custom of a particular trade 
known to both parties to rfve the words 
a dllTeront meaning. Where Instruc- 
tions to soil, without stipulating any 
prlot*, wore given after tho close of the 
market on May 3 : — Held : tho agent 
was Justified in selling without further 
instructions at the opening of the 
market on May 4, though tho market 
had broken by reason of tho Grain 
Exchange having withdrawn option 
trading Sc the posslhlllfy of the GovI, 
fixing the price. — Orauuart v Quaker 
Oats CO.. [1919] 3 W. W. R. 888.-CAN. 

809 iia. .]— Deft, 

wired to S., a land agent ; ” Bed-rock, 
£13,250 net, £400 down, stock Sc 
furniture at valuation.” S. replied. 

Your wire says £400 down : suppose 
you moan £4,000, wire us giving 
authority to sell If we can got your net 
price.” Deft, then wired, ** Four 
thousand down. Sell if yen can get 
ray not price. ” S. replied, ” Have sold 
in accordance with your wire, freehold 
for £13.750. stock Sc furniture at 
valuation, showing you £13,250 net, 
£4,000 to bo paid down, balance to 
be arranged on mtge. by you. Pos- 
session as soon as license granted, not 
later thauAug. 20, £600 deposit paid ’ : 
— Held: 8. had no authority to sell 
on tho terms on which he did sell. — 
Pringle v. McKay, [1922] N. Z. L. R. 
818.— N.Z. 
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810. AtmoioHons : — ^For full anns., see S. 0. No. 
1192, post. 

828. Add. Annotations: — As fo (1) Distd. Common- 
wealth Trust V. Akotey (1026), 04 L. J. P. C. 
167. Retd. Bradford v. Price (1023), 92 
L. J. K. B. 871. Oenerally, Retd. Jones v. 
Waring & GiUow, [1026] A. C. 670. 

829. Add. Annotation: — ^Refd. Lowther v. Harris 
(1026), 43 T. L. B. 24. 

838. Add. Annotations : — Consd. Keen v. Hear, 
[1020] 2 Oh. 674. Apld. Lewcock v. Bromley 
(1020), 127 L. T. 116. 

834. Add. Annotation /o (1) Consd. Keen v. 
Hear, [1020] 2 Ch. 674. 

834a. .] — A general authority to an 

agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign. — Lewoock v. Bromley (1020), 127 
L. T. 116 ; 37 T. L. R. 48 ; 66 Sol. Jo. 75. 

834b. .] — The mere employment of an 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to m^e a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & does not authorise the 
agent to sign a contract with special con- 


ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal. — Keen 
V. Mbab, [1920] 2 Ch. 674 ; 89 L. J. Ch. 613 { 
124 L. T. 19. 

836. Add. Annotations: — Consd. Keen v. Mear, 
[1920] 2 Ch. 674. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

836a. .] — Keen Mear, No. 834b, anfs. 

886b. Authority alleged to be limited to 

state price.] — ^Action for specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. & H. & B., 
estate agents, whom pltfs. alleged were agents 
for the first deft, for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
price only. The premises had been oifered 
for sale by auction by order of the mtgees. 
under particulars conditions of sale referred 
to in the correspondence on Jan. 18. H. & 
B. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be wfihng to sell the freehold at £660. 
On Jan. 27, pltfs. offered £400; On the 
28th H. & R. submitted that offer to the first 
deft., & asked for her instructions. On 
Peb. 8, the first doft.’s husband communi- 
cated with H. & R. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accept £400, &; that 
** we are now authorised to close with you if 
you will increase your offer to £460.” Fltfs., 
on Peb. 14, wrote to H. & R. referring to 
the letter of Peb. 10, & stating “ we are 


816 ilia. 

Gkabelajit V. Quaker Oats Ck>. (1918), 
42 D.Ii. R. 791.— CAN. 

815 iiib. .]— 

A land asent, whom pltf. had informed 
of his wiliinknosH to sell a property 
for £900, obtained an offer of £825 
& telegraphed it to pltf., but through 
a mistake In transmission the message 
as delivered to pltf. mentioned £925 
as the amount of offer. Pltf. tele- 
graphed his aoceptanoe without naming 
an amount. The offer having been 
withdrawn, the agent agreed to sell 
the property to deft, for £826, & let 
him Into possession. On the tender 
of the formal contract to pltf. for 
execution a month later he learned 
about the mistake in the telegram for 
the first time Sr refused to complete : — 
Held : the specific authority originally 
given to the agent did not authorise 
the sale of p1tf.% property for less than 
£900, Sl no land agent as such is held 
out as having a general authority on 
behalf of his client to sell on any terms 
«r at any price. — Shortal v. 
Buchanan, [192(r] N. Z. L. R. 103.— 
N.Z. 

816 V. .1— Pltfs., an 

Inooi^rated oo., owning lots of laud, 
appointed C. their general manager to 
supervise the sale of the lots. In 
the agreement between pltfs. Sc C. it 
was provided that he had no authority 
to make any representation as to 
pltfs.* propertieB other than those con- 
tained in their printed matter. Sc that 
be should have authority to accept 
offers for the purchase of lots aooording 
to pltfs.* prioe-list. Pltfs. employed 
G. to sell their lots. O., in Mar. 1914, 
telephoned to deft, from pltfs.* office 
Sc induced deft, to buy two of the lots, 
upon the express agreement that 

S Itfs. would resell the lots not later 
ban Aug. 1914, at a profit of $100 on 
each lot; G. Informed deft, that he 
was authorised by C. to make this 
arrangement. O. was present when 


Q. was telephoning, Sc heard what G. 
said ; O. told G. that he should not 
have said that pltfs. would* resell 
the lota ; but, according to the testi- 
mony of G., C. himself was not oaUod 
as a witness, C. ratified the repre- 
sentation made in his name Sc ostensibly 
by his authority : — Held : 0., os 

general manager, had ostensible autho- 
rity to make or ratify the collateral 
agreement, & any secret restriction of 
his autliority would not affect deft., 
who relied upon his being the general 
manager. — C anadian General Sb- 
ouRiTiBs Oo., Ltd. v. George (1918), 
42 0. L. R. 660 : 13 O. W. N. 365 ; 14 
O. W. N. 71 ; 43 D. L. 11. 20.— CAN. 

81711. Implied authoriiv.]— 

A broker who had purchased corn on 
margin for a oustomer ; — Held : Justi- 
fied in soiling on the customer failtug 
to forward maigin money when a 
slump ooourred in the market-price, 
a general oondition of the broker 
transacting such business being that he 
reserved the right to close transactions 
without further notice when margins 
were unsatisfactory, which coudltlou 
the ct. inferred must have been known 
to the customer who had been for some 
time a “ room trader *' & dealer on a 
larger scale in the broker's office. — 
Maloof V. Biokell, [1920] 1 W W. R. 
407 ; 50 D. L, R. 590 ; 17 O. W. N. 
204 ; 59 S. C. R. 429.— GAN. 

817 lii. Authority to find pur- 

ohaeer,h-On Jan. 20, 1920, deft, 

handed to his brokers a letter in these 
terms : ** 1 authorise you lo procure 
a buyer of the above premises tor 
Rs. 45,000 Sc on your sending same. 
1 shall pay you as remuneration at 
1 per cent, on the purobase-money. 
The same will be paid at the regis- 
tration of the oonveyanoe, otherwise 
not.** The offer contained in the' 
letter was accepted by pltf. Sc there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft . : — Held : the offer contained in 
the letter amounted only to an offer 

60 


to be put into touch with Intending 
buyers of the promises & It was in 
no sense an authority to the brokers 
to sell deft, ’s property or an offer on 
the part of the vendor to sell the 

{ >rtniue8 to whoever might be brought 
n touch with the vendor by the 
brokers. — Purna Chandra Dutt v. 
Indra Chandra Roy (1921), I. L. R, 
49 Calo. 389.— IND. 

821 1. Oeneral authority — Sale 

in oum name.) — Held: position of 
pltfs. being that of brokers, in selling 
in their own name they acted beyond 
the scope of their authority. — Pater- 
son v. McCallum, [1921] N. Z. L. R. 
8G9.— N.Z. 

888xiiia. Inatruciiona to pro- 

cure purchaser at specified sum.] — In 
negotiations for the sale of property 
a notification by a principal to his 
agent that he will accept a pur- 
chaser at a specified sum will not 
authorise the agent to conclude a 
contract. — Carney e. Fair (1920), 
54 I. L. T. 61.— IR. 


■k. Solicitor — Authority to receive 
tenders — Tenders to be sent either to agent 
or principal.] — Exors.gave instruotlonB 
to solrs. to advertise for tenders for a 
property Sc they told the solrs. to 
insert in the advertisement a notice to 
the effect that tenders might be sent 
either to the solrs. or to either of the 
exors. ; this latter the solrs. did not do. 
A tender was received by the solrs. Sc 
forwarded by them to the exors. Sc they 
wrote acknowledging the reoelpt there- 
of. Some days later the tenant of the 
property forwarded a tender tc one of 
the exors., who did not communicate 
witli his oo-exor. or the solrs. about it. 
The solrs., having heard no more from 
the exors. entered into a contract to 
sell the property to the person who 
made the first tender: — Held: the 
solrs. had no authority to give notloe 
to the person making the first offer 
that bis tender was aooepted. — Beans 
V. Obr (1922), 63 D. L. R. 720.— CAN. 
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prepared to accept yottr offer of this pro- 
perty apieeing to the price of £450. Kindly 
forward the contract in due course.” On 
Peb. 17, H. & R. wrote informing the first 
deft, that, aa instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that pltfs. had agroed to buy. The second 
deft* was prepared to purohaM the property 
from the mtgees. at a price more than £460 : — 
ffeld : the agents had authority to conclude 
the contract, dc pltfs. were entitled to judg- 
ment for specific performance of it. — ^A ij.bn 
G o., l^TD. V. Whitbmak (1920), 80 L. J. Oh. 
634 ; 123 L. T. 773 ; 64 Sol. Jo. 727. 

887. Add. Annotation : — ^Refd. Banquo Beige Pour 
L’Etranger v. Hambrouck (1020), 37 T. L. B. 
70. 

888a. — .] — The mere relation of principal 

& factor coiners, ordinarily, an authority to 
sell at such times & for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer ; but if he receive 
the goods subject to any special instructions, 
he is bound to obey them.-^MART v. Sandars 
(1840), 3 C. B. 380 ; 16 L. J. C. P. 39 ; 7 
L. T. O. S. 339 ; 10 Jur. 841 ; 130 E. R. 152. 

AnnotcUiona : — Befd. Oampanari Woodbum (1854), 15 
O. B. 400 : Siebel v. Sprix^eld (1863), 3 New Hep. 86 : 
Donald v. Suokling (1866)711. R. 1 Q. B. 585. 

840. For existing citations read “ (1848), 6 C. B. 


805 ; 17 L. J. 0, P. 258 ; 11 L. T. O. 8. 178 ; 
12 Jur. 751 ; 186 B. R. 1132.” 


g45a, Authority to discount blllJ — If an 

agent employed by the indorsees of a bill to 

g et it discounted warrant It to be a good one, 
is employers are bound by his act, & are 
• liable to refund if the bill be afterwards dis* 
honoured by the acceptor. — v, Harri- 
son (1701), 4 Term Bep. 177 ; 100 B. B. 960. 


AnnotaUons .* — Eefd. Pydell v, OUurk (1796), 1 Esp. 447 ; 
Lyon V. Mefia (1804), 1 Smith, E. B. 478 : Jta Aoraman. 
Kx p. BnahsH (1844), 8 Mont. D. & De O. 616 : Royal 
Albert Biall Oorpn. o. Winobel^ (1891), 7 T. L. R. 362. 


850. Add. Annotation : — ^Refd. OoUins v. Hopkins, 
[1923] 2 K. B. 017. 

860. Add. Annotation : — Reid. Collins v. Hopkins, 
[1923] 2 K. B. 017. 

872. Add. CUatiojuf .—affd., [1918] A. O. 626 ; 87 
L. J. K. B. 1168 ; llOdu. T. 440 ; 84 T. L. B. 
618 ; 02 Sol. Jo. 606, H. L. 

883a. Salesman — Authority to cancel sale.]-- 

Lbckenby V. WoLMAN, No. 308a, ante. 


885a. Grant of sole selling agency — Power of 
grantee to extend privilege — Extension to 
company oontroUcd by agent.] — Auto Car 
& Sport Equipment Co., Ltd. v. Ford 
Service Station Co., I^td., [1981] 3 W. W. B. 
363, P. C. 


897. Fop “ For full anns., see Estoppel,” read 
” For full anns., aee Deeds, Vol. XVII., 
p. 216, No. 285.” 


Part VI.— Delegation. 


906. Add. Annotations : — ^Apld. Tam v Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
V, Lethem, Muller v, I. B. Comrs. (1927), 44 
T. L. R. 53. Held. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 666. 

922. Add. Annotations : — Apld. Tam v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
V. Lethem, Muller v. I. B. Comrs. (1927), 44 
T. L. B. 53. Refd. Prager v. Blatspiel, Stamp 
& Heacock, [1924] 1 K. B. 666. 

026. Add. Annotations : — Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 666 ; Tam 
t;. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 63. 

941. Add. Annotation: — As to (1) Refd. Prager v. 


Blatspiel, Stamp & Heacock, [1924] 1 K. B. 

666 . 

942. Add. Annotation : — Refd. Prager v. Blatspiel, 
Stamp & Heacock, [1924] 1 K. B. 566. 

044. Add. Annotations : — Refd. Prager v. Blatspiel, 
Stamp V. Heacock, [1924] 1 K. B. 566 ; Tam 
V. Scanlan, NeUsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. I. R. 
Comrs. (1927), 44 T. L. B. 53. 

945a. .] — Pltfs., who were financially in- 

terested in goods to be shipped to B., em- 
ployed defts., B. Bank, who, in turn, em- 

? loyed sub-agents to collect the proceeds. 

Itfs. wrote to defts. : ” We beg to hand you 
herewith the imdermentioned bills for col- 
lection, subject to the deduction of com- 


PART V. SECT. 8, SUB-SBCH'. 16. 

s. Transpose lines 5 & 6 of this 
paragraph. 

PART V. SEOT. 8, 8UB-8BCT. 17. 

•L Agent forbiAding purchaser to use 
machinery cmly partly paid for — AtUho- 
rity as such.)-— Where a letter, sent to 
a buyer of a farm machine under a 
conditional sale contract before he 
is In default, forbidding him, under a 
threat of serious oonsequenoes, to use 
the maohiue, is written by an agent 
of the seller, with authority to sml 8c 
coUeot the purchase-money Sc make 
settlements therefor, as an assertion 
of a right which is to continue until 
the buyer makes a settlement, it will 
he held to be written within the ap- 
parent scope of such agent's authority. 
— Robbst Bbll Enoiks sc Thusshse 
Oo. e. Fabqurarson, {1918] 1 W. W. R. 
984 : 11 Bask L. R. 81 ; 89 D. h. R. 685. 
—GAN. 

m. Real ulaU agent — AuthorUy to 
describe moperty.] — A real estate agent 
emjdoyM to find a purobaeer hae 
implied authority to describe to an 
intending purohaaer the property 


offered for sale Sc to state any facts or 
oiroumstances which may affect its 
value. — Hugo v. Low (Saak.), [1928] 
4 D. L. R. 315 ; {19283 2 W. W. R. 
710 ; on appeal, [1029J 3 D. L. R. 725 ; 
2 W. W. R. 55 ; 23 S. L. H. 592.— CAN. 


sn. Manager of farm — Authority to 
engags labour — <£■ sell produce .] — A 
manager of a farm or estate may 
engage labour to do the necessary 
work thereon, or he may sell the pro- 
duce, Sc then the owner will be bound 
by the representations made by the 
manager as to such produce. — Ravrne 
Plantations, Ltd. v. Estate Abiiey, 
[1988] App. D. 143.— 6. AF. 


PART VI. SECT. 1. ^ 

906 Hi. Mother managing 

daugMer^s property. y—'WhOTO a person 
employs another relying upon his 
peouUar aptitude for the work entrusted 
to him, it is not competent for that 
person to delegate the trust to another. 

Where the authority which a mother 
bad to manage her daughter’s property 
inrolvea a certain trust or discretion 
for the exercise of which she was 
■tieoted : — Held e she could not dele* 

51 


gate that trust Sc appoint her husband 
to perform the duties of her as^ncy. — 
Robinson v. Long, [1923] 3 'D. L. R. 
918.— CAN. 

906 iv. Manager of property .] — 

A lease is invalid If it Is granted by a 
person as attorney for one who is a 
manager of the property leased. Sc 
who did not negotiate or oonsider the 
lease or know of it until after its execu- 
tion. BONNBBJI V. SlTANATH DaS 

(1921), 49 L. R. Ind. App. 46 ; 1. L. R. 
49 Calc. 325.— INO. 


PART VI. SECT. 8. SUB-SECT. I. 

948 lii. -J — If an agent for 

sa)e of grain to whom the goods are 
consigned or delivered, conslgos the 
same to a sub-agent for sale. Sc the 
bill of lading Sc such other documents Sc 
oiroumstances as there are support 
the inference of the agent’s right to 
deal with the goods, then In the absenoe 
of anything showing a contrary inten- 
tion the BUD-ageut has only to account 
in respect of the proceeds to the first 
agent Sc not to the original principal. 
— Hikohcliffb e. Baird Sc Bottxrsll, 
[1920] 8 W. W. R. 159 : 58 D. L. R. 
451 ; 30 Man. L. R. 520.— CAN. 
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mission Sc expenses Sc to the condition 
mentioned.’* That condition was : ** Col- 
lections are undertaken at depositor’s risk 
only on the understanding that no liability 
whatever attaches to the bank in connection 
therewith or with the storage and insurance 
of the relative goods.” In the margin of the 
document under the heading “ Instructions ” 
was the following : ” Documents to be sur- 

rendered against payment ; if goods are not 
taken up, please do your best on our behalf 
to warehouse Sc insure them against fire.” 
This document was received by the deft, 
bank, who acted upon it. Goods to which 
the bills related were destroyed by Are at 
the Customs House, B., when uninsured. 
Pltfs. alleged tliat their loss was due to 
negligence on the part of the deft, bank Sc 
(or) their sub-agents in omitting to insure 
the goods. It was contended for pltfs. 
that the clause providing that no liability 
should attach to deft, bank must be dis- 
regarded, as being repugnant to the con- 
tractual duty undertaken by the defts. to do 
their best to warehouse Sc insure the goods 
against fire. The action was brought by the 
C. P. Assocn. against B. Bank Sc the A.-P. 
Co., their sub-agents : — Held : although in 
certain cases where the employment of a 
sub-agent was authorised the agent might 
be impliedly authorised to create privity of 
contract between the principal & the sub- 
agent, there was no general rule of English law 
that such authority should be implied when a 
sub-agency was authorised. In the present 


case no such authority was to be implied Sc 
the against the sub-agents failed. — 

Camco Printers’ Assocn., L/td. v. Barclays 
Bank (1931), 146 L. T. 61 ; 36 Com. Cas. 197, 
C. A. 

965. Add. Annotations :—A8 to {1) Consd. Calico 
Printers* Assocn., Ltd. v. Barclays Bank 
(1931), 146 L. T. 61. Generally, Refd. MuUer 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 

967. Add. Annotation As to {1) Consd. Calico 
Printers’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 61. 

964. Add. Annotation: — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

966. Add. Annotations : — Consd. Howard Houlder 
V. Manx Isles S.8. Co., [1923] 1 K. B. 110. 
Refd. Bentall, Hoi*sley Sc Baldry v. Vicary 
(1930), 47 T. L. B. 99. 

975. Add. Annotation : — Consd. Belvedere Fish 
Guano Co. v. Bainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

977. Add. Annotation: — As to (1) Consd. Calico 
Ih*inters’ Assocn., Ltd. v. Barclays Bank 
(1931), 145 L. T. 51. 

980a. .] — National Employers’ 

Mutual General Insurance Assocn., Ltd. 
V. Elphinstone, [1929] W. N. 135. 

981a. Failure to give proper instructions to 

sub-agent.] — Seller v. Work (1801), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


Part VII. — Ratification. 


987. Add. Annotation : — Consd. Re Becket, Purnell 
V. Paine, [1918] 2 Oh. 72. 

989a. .] — Besps.’ manager, without 

their authority & fraudulently, obtained 
from their bankers, in exchange for cheques 
drawn by resps. upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
upon themselves, payable to beai’er, & crossed 
“ not negotiable.” These drafts the manager 
paid to an account which he had with applts., 
Sc they collected the amounts. Besps. sued 
applts. for damages for conversion of the 
di^afts : — Held : the action failed, since resps. 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the foim of which 
made collection through a bank necessary. — 
Union Bank op Australia v. McClintock, 
[1922] 1 A. C. 240 ; 91 L. J. P. C. 108 ; 126 
L. T. 688, P. C. 

Annotation : — ^Reld. Australian Bank of CJoininerce v. Porol, 
[1926] A. O. 737. 

Compare No. 338a, ante. 

994. Add. Annotation : — As to (3) Sc (4) Apprvd. 
Greenwood v. Martins Bank, Ltd. (1931), 47 
T. L. R. 607. 


PART VI. SECT. 8, SUB-SECT. 2. 

964 V. CmUrad wUh sub- 

aoent approved by principal .] — Where a 
00. hod euga^d an avent to Bell lU 
shares, had intended him to employ 
sub-agents, & had approved of the 
contract made by the agent on Its 
behalf with a sub-agent : — Held : the 


995, Add. Annotations : — Consd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
Refd. Bow’s Emporium v. Brett (1927), 44 
T. L. R. 194. 

995a. .] Pltf. had an account with deft. 

bank, & his wife forged his signature on 
cheques Sc thereby drew out all the money 
left in the account, & she lent it to her sister. 
Pltf., on discovering the facts, <Bd not at 
once inform the bank, but about nine months 
later, when his wife told him that she wanted 
more Inoney for her sister, he stated his 
intention of going to the bank, Sc that night 
his wife committed suicide. Pltf. then went 
to the bank Sc told the manager about the 
forged cheques. In an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
pleaded (a) adoption Sc ratification. Sc (b) that 
pltf. was estopped by his silence from alleging 
that the signatures were forgeries. The 
tribunal of first instance found that the forged 
cheques were honoured through the careless- 
ness of the bank officials. There was no 
evidence that the pltf. had ever adopted the 
forged cheques as nis own : — Held : ratifica- 
tion had no applicability to a forged signa- 


Bub-ageot Is liable to the principal for 
money rooelved by the sub-agent to the 
principal's use. Sc Is responsible to 
the principal for the negligence Sc 
other breaches of duty of the sub-agent 
in the course of his employment. — 
HooLB V. Royal Trust Cto., [1931] 
3 W. W. R. 426.—OAN. 


oo. was liable to the sub-agent for 
commission due uuder.his contract. — 
Bbroman V . Canadian Farm Imp. Oo., 
[19241 1 D. L. R. 350.— CAN. 

PART VI. SECT. 4. 

976 vii. Funds received by sub- 

agent ,] — Every agent who employs a 
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ture, but pltf. wa4s estopped from alleging 
the forgeries because his silence until after 
his wife's death had caused the bank to lose 
their right of action against the forger, & 
therefore the action failed. — Greenwood v. 
Martins Bank, I/td. (1931), 47 T. L. R. 
607; 37 Com. Gas. 1,C. A. 

998. Add. Annoiaiion Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 

1001a. Offer accepted by agent subject to ratifica- 
tion — Withdrawal before ratification. ]--Pltf. 
was chairman of the board of management 
of a charity. Deft, wrote a letter to the 
board saying that he would sell certain 
property to the board for £6,600. At a full 
meeting of the board instructions were given 
to arrange for an inspection of the property 
by members of the board on a specified date. 
A deputation, consisting of pltf. & twelve 
other members of the board, viewed the 
property & had an interview with deft. The 
price of £6,500 was again mentioned, & deft, 
was told that all the members of the board 
present had resolved to buy the property, 
& that they could carry the necessary resolu- 
tion, & they purported to accept deft.’s offer 
subject to a formal meeting. The secretary 
of the charity stated that the deputation was 
not a quorum & could not act as a properly 
constituted board. On the next day deft, 
wrote to 1/he secretary promising that the 
deeds of the property should be left to be 
inspected by the solr. to the charity, & that 
his own solr. would fiirward a form of con- 
tract ; & the secretary thereupon sent out 
a notice to members of the board of a special 
meeting to be held two days later “ to receive 
the report & recommendation of the deputa- 
tion," On the day of that meeting deft, 
telegraphed to the secretary cancelling all 
negotiations. The meeting, however, passed 
resolutions to ratify the deputation’s accept- 
^ce of deft.’s offer to sell for £6,600, & to 
instruct the solr. to the charity to require 
deft, to complete. In an action by pltf. on 
behalf of himself & of all other members of 
the board for specific performance of an 


agre^ent to sell the property to the charity 
for £6,600 ; — Held : on the facts the members 
of the deputation did not warrant their 
authority to bind the board, their accept- 
ance of deft.’s offer was subject to ratifica- 
tion by the board ; (2) where an offer is 
accepted by ah agent subject to ratification 
by the principal there is no contract or con- 
tractual relation imtil ratification, & at any 
time before ratification the offer may be 
withdrawn. — ^Watson v. Davies, [1031] 1 
Ch. 465 ; 100 L. J. Ch. 87 ; 144 L. T. 546. 

1005. Add. Annotation : — Refd, The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1009. Add. Annoialians : — Refd. Drughom v. 
Bederiaktiebolaget Trans- Atlantic, [1919] 
A. G. 203; The Joannis Vatis (1921), 91 
L. J. P. 182 ; Underwood v. Bank of IJver- 
pool. Same v. Barclays Bank, [1924] 1 K. B. 
776 ; Robinson v. Midland Bank (1926), 41 
T. L. R. 402. 

1022. Add. Annotations : — Expld. & Dlstd. Watson 
V. Davies, [1931] 1 Ch. 465. Consd. Reynolds 
V. Atherton (1921), 125 L. T. 690. 

1026. Add. A7inotation : — Reid. Reynolds v. Ather- 
ton (1921), 125 L. T. 690. 

1027. Add. Annoiaiion : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1028. Add. Annoiaiion : — Refd. Rc Bebington’s 
Tenancy, Bebington v. Wildrnan, [19211 1 
Ch. 569. 

1029. Add. Annoiaiion : — Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 659. 

1033. Add. Annoiaiion : — Refd. Bowyer, Philpott 
& Payne v. Mather, [1919] 1 K. B. 419. 

1033a. After issue of notice to abate — Before 

institution of proceedings.] — By a bye-law 
of the city council of W., which was tlio 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor <te the chairmen of the respective 
committees of the council might give such 
instructions as were requisite with respect 


PART VII. SECT. 8. 

1006 V a. .] — H. was 

tenant to P. of lands held under a lease 
which expired on Sept. i!9, 1880. P. 
brought an ejectment to recover 
possession of the lands, & for mesne 
rates. & after bo was in a position to 
mark judgment, an agreement was 
entered Into in Nov. 1884, between 
H. & P.. by which P. agreed to grant a 
lease to H. for 31 years from Sept. 2U, 
1884, H. paying iJSCO on or before 
Dec. 15, os & for mesne rates up to 
that date, & for costs, & that H. should 
be at liberty t<i sell subject to the land- 
lord’s approval. H. not having paid 
such sum of £860, Judgment for posses- 
sion was entered on Dec. 1C. After 
the entry of the judgment negotiations 
took place between P. & D. who bad 
taken the lands temporarily for grazing 
from H. for a lease of the said lands to 
D., & on Jan. 2. 1885, D. paid P. 
£8G0, & the following day sigmed a 
proposal for a lease for 35 years from 
Sept. 29, 1884, at the yearly rant of 
£200. P. was only tenant for life of 
the lands, & could not take a fine, & 
there was no mention in the agreement 
with D. of the payment by him of the 
£860. On Jan. 0, 188.5, the writ In the 
present action was issued by P. against 
H. claiming £1,000 damages for mesne 
profits from the expiration of the lease 
on Sept. 29, 1880, & In the alternative 


£1,000 for use & occupation. H. by 
his defence claimed the benefit of the 
payment by D. of the £860, & by leave 
of the judge at the trial paid 6d. into 
ct. on the count in trespass. At the 
trial P.’s agent deposed that he told 
D. that whoever gave him £860 would 
get the land. D., who w'as examined 
for n., deposed that he know £860 was 
claimed from H. for arrears of rent & 
costs, & that lie was willing to pay that 
sum on getting a good lease. The 
question left to the Jniw was v^hother 
the £860 was paid by D. & received by 
P. as for the rent of the farm duo by 
H.” They found that it was, & that 
the 6d. lodged In ct. was suffloient : — 
Held : there was evidence proper to bo 
submitted to the Jiu*y that the £860 
was paid by D. & received by 11. as & 
for the arreare of rent & costs, & that 
it was competent for H. to adopt & 
claim the benefit of the payment os a 
defence to the present action. — 
Purcell v. Henderson (1885), L. R. 
16 Ir. 213, 406.— IR. 

1006 vb. .J — A contract 

made on behalf of a person, but with- 
out his authority, by a person who does 
not profess to be acting for a principal 
cannot be ratified. — R kimer v. Rosen, 
119181 1 W. W. R. 426.— CAN. 

1006 VO. .] — A person does 

not become a principal by any act of 
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Ko-oolled ratification, unless at the time 
of the contract the so-called agent was 
not acting for himself but was intending 
to bind an ascertainable principal; 
even If It fs Intended that some un- 
named principa] siiaJJ benefit, if the 
No-cal1ea agent purports to bo acting 
for himself & not for another, the 
rule applies. — M cOallum r. Cohoh 
(1918), 44 O. L. R. 497 ; 46 D. L. R. 
733 ; 15 O. W. N. 262.— CAN. 

1006 V d. Pltf. & F. 

were customers of defts.’ bank & F 
was, unknown to pltf., largely indebted 
to the bank. K., a branch manager, 
drew up a promissory note for |2,50U 
which was signed by F. & made pay- 
able to the order of pltf. on demand. 
Pltf. was induced to advance the 
$2,500 before the undertaking by K., 
written on the note, “ this note will 
be paid when demanded,” but K. did 
not sign tills statement as branch 
manager. The bank received the 
money by pltf.’s cheque payable to 
order of F. & Indorsed by him, wlilch 
sum was then used to liquidate F.’s 
debt to the bank. Pltf. claimed that 
deft, bank had ratified the acts of K. 
& were liable ; — Held : it was not the 
intention of K. as shown by the evi- 
dence to act as agent of defts. In the 
transactlous. — Bbabseth v. Royal 
Bank of Canada (1922). 67 D. L. R. 
740.— CAN. 
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to any matter of an urgent nature; provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18, 
1917 — the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, Sc Oct. 9, 1917. On 
July 17, 1917, the public heiJth committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middle of Sept. 1917, 
the medical officer of health, being satisfied 
that a nuisance existed upon certain 
premises in the district of the coimcil & 
city of W., caused a written notice of the fact 
of its existence to be served on the owner 
of the premises under Public Health London 
Act, 1891 (c. 76), 8. 3. As the nuisance was 
not abated, the matter was reported by the 
medical officer to the chairman of ^e public 
health committee, & the latter, considering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be seiwed upon the owner of the premises 
requiring him to abate the nuisance in accord- 
ance with the provisions of sect. 4 of the Act. 
rhis notice, which was issued in due form, 
was served upon the owner on Sept. 26, 
1917. This action of the chairman was 
reported to the public health committee at 
their first mooting after the summer vacation, 
on Oct. 9, 1917, & approved by them, &> 
the matter was later on, on Oct. 18, 1917, 
reported to approved by the council. As 
the nuisance still continued, proceedings were 


taken against the owner by the sanitary 
inspector. Sc on Dec. 6, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for Sc was granted a rule nisi 
for oeriwrari to quash the order of the magis- 
trate on the ground that the same was mide 
without juri^iction, the notice of Sept. 25, 
1917, not having been given by the authorii^ 
or direction of the council or of the pubUc 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (o. 76), s. 4 (1) : — Held: as the 
act of the duly authorised agent of the 
council, niunely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law Sc in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to Sc approved Sc 
ratified by the council prior to the institution 
of proce^ings gainst the owner of the 
premises, the ratification rdated back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 26, 
1917, Sc the magistrate had jurisdiction to 
make the order of Dec. 6, 1917. — R. v. 
Chapman, Ex p. Abudgb, [19181 2 K. B. 
298 ; 87 L. J. K. B. 1142 ; 119 L. T. 69 ; 
82 J. P. 229 ; 16 L. G. B. 626, D. C. 

Annotation : — Bald. Bowyer, Phllpott Sc Payne v. Mather, 
[1919] 1 H. B. 419. 

1040. Add. Annotations: — ^Refd. Prager v. Blat- 
spiel. Stamp Sc Heacock, [1924] 1 K. B. 666 ; 
Tam V. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v, I. B. 
Comrs. (1927), 44 T. L. B. 63. 

1079. Add. Annotation : — As to (1) Refd. Re 
Bebington’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 569. 

1098. Add. AnmAaiicn : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


PART VII. SECT. 6. 


1087 vii. .] — In order that a 

person may be deemed to have ratified 
an ant done without his authority. It is 
neoessory that at the time of the 
ratification he should have full know- 
ledge of all the material circumstances 
in which the act was done, unless he 
intends to ratify the act sc take the 
risk whatever the 
have been. — W hbbj 
42 O. L. R. 654 ; h 
D. L. R. 92.— CAN. 

1087 vili. . ] — The agent of dof ts. 

hired pltfs., but exceeded his authority 
in regard to the terms of hire : — Held : 
defts. wore not estopped, by accepting 
pltfs.* servioes, from disputing pltto? 
claim for wages, defts. having repudi- 
ated the agent's authority as soon as 
the terms of the contract were brought 
to their attention. — Roy v. St. John 
Lvmbsr Co,. Fisher v. St. John 
LcrjjpEB Co. (^1919), 46 N. B. R. 120.— 


circumstances may 
LBBV. Hisey (1918), 
I O. W. N. 150 ; d 


1087 ix. . ] — The burden of prov- 
ing ratification rests on the person 
alleging it, who must prove full 
knowledge of the facta. — Thompson 
V. Lynne, [1921] 2 W. W. R. 636; 
60 D. L. R. 729 ; 14 Sask. L. R. 282.— 
GAN. 


1087 X. .] — ^A grain broker 

place d, according to his practice, a 
written confirmation of a purchase of 
grain made for a customer in a raok 
which was in the broker's offloe Sc 
had been pointed out to the customer. 
Sc the oonnrmation remained there for 
a month. The broker knew the ous- 
toi^'s street address. The oustoiner 
had not instruoted the broker to make 


the purchase in question : — Held : the 
confirmation did not affect the customs 
with notice of or liability for the trans- 
action. — ^Melltniuk t?. Morrison Sc 
Kelly, Ltd.. [1930) l W. W. R. 602 ; 
2 D. L. R. 984.— CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 

1044 vii. .] — In considering 

whether a person is bound by the aocs 
of an ostensible agent which are alleged 
to have been ratified, the distinction 
is to be observed between a ratifica- 
tion to be implied from oonduot 
showing an intention to ratify Sc an 
estoppd to deny ratification, the case, 
that is. where, without a conscious 
intention to ratify, the so •called 
principal is estopped from denying 
that his oonduot must he treated as a 
ratifloation. — ^M oKxy o. Tddrope 
Anderson Oo., Ltd., [1918] 3 W, W. R. 
994 : 44 B. L. R. 100 ; 14 Alta. L. R. 
131. — CAN. 


1044 vUI. — Ratifloation by a 

principal of the acts of an alleged agent 
must bo evidenced either oy clear 
adoptive acts or by aoquieeoenoe 
equivalent thereto. Sc the oot or acts 
of adoption or aoquiesoeiioe must be 
acoompaiiled by full knowledge of all 
the easentiai facts. — Thompson v. 
Lynne, [1921] 2 W. W. R. 635 ; 56 
D. L. R. 729 : 14 Sask. L. R. 282.— CAN. 


1044 ix. .) — If an agent executes 

on behalf of a former principal a con- 
tract for the sale of land, although bis 
authority to execute such oontraota 
has terminated, then if the purchaser 
seeks to hold the principal liaole there- 
under he must show that the prindpal 
has placed himself by some act or 
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omission of his own in a position which 
compels him to accept the contract & 
carry out its terms ; Sc this is not 
shown where there does not appear 
to have been any holding out of such 
agent by the principal either to the 
purchaser directly or by oiroum- 
stances of publicity which reached him 
Sc upon which he acted. — ^Zerebbsky 
V. Powell, [1921] 8 W. W. R. 528.— 
GAN. 


1044 X. 


-.] — ^Abbott v. McDou- 


QALL Sc Cowans (Man.V [19281 1 
D. L. R. 296 ; [1927] 3 W. W. R. 816.— 
CAN. 


PART Vll. SECT. 6. SUB-SECT. 8. 

1066 1. Purchase — Acceptance of 
goods boupM.] — ^Where an agent, autho- 
rised to buy goods of a certain kind, 
buys goods of a different kind, if the 
principal for whom they are bought, 
though repudiating the oontraot Sc 
returning most of the goods, keeps 
part of them, he thereby does an act 
m relation to the goods which is 
inconsistent with the ownership of the 
seller. Sc so accepts them, ft In so doiog 
ratifies the purchase. — Bontex Im- 
POKHNO Oo. V. Panar (1922), 63 
D. L. R. 200 ; [1922] 1 W. W. R. 128. 
— CAN. 


1100 iv. Paid by chegyM 

of unauthorised ageni.} — fi. took part in 
the nsgotiations for the sale of an engine 
by applt. to reap., but was iiotapiMt.'s 
agent either to eflOot the sale or to 
collect the purchase-money. After 
the sale reap, paid the money to 8., 
thinking that he was applt.^ agent, 
ft a few days later S. told appit. that 
he bad received tiie money but could 
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1102a A.dd* AnficUxtions •• — Consd* Re Bankruptcy 
Notice, [1924] 2 Oh. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249. 

llOdia. .] — If goods in the city of London 

are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufdciency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose. — ^Hodosok v. Davies (1810), 2 
Camp. 630 ; 170 E. R. 1241, N. P. 

Annoigiions : — ^Reld. Maxwell v, Deare (18r>4), 23 L. T. O. S. 

1 ; Hmnfrey v. Dale (1857), 7 B. & B. 266. 

1106. Add, Armotaiion : — ^Refd. The Yuri Maru, 
The Woron, [1027] A. 0. 906. 


1109. Add. AnnotaHon : — Ae o (2) Refd. Koenigs* 
blatt V. Sweet, [1928] 2 Oh. 814. 

1128. Add. AnnoicUion : — ^Refd. Koenigsblatt v 
Sweet, [1928] 2 Ch. 314. 

1*129. Add. AnnotaHon : — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1188. Add. Annotation: — As to (2) Refd. Ck>m- 
mercial & Estates Go. of Egypt v. Board o 
Trade, [1926] 1 K. B. 271. 

1146. Add. Annotation : — ^Expld. & Distd. Watsoi 
V. Davies, [1931] 1 Ch. 456. 

1158. 'Add. Annotation : — ^Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 814. 

1160. Add. Annotation : — As to (1) Refd. The 
Joannis Vatis (1921), 91 L. J. P. 182. 


Part VIII. — Relations between Principal and Agent. 


1175. Add. Annotation : — Refd. Cheshire v. 

Vaughan, [1920] 3 K. B. 240. 

1176. Add. Annotations : — Refd. Cheshire v. 
Vaughto, [1920] 3 K. B. 240 ; Maskell v. 
Hill, [1921] 8 K. B. 167. 

1196. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

1206. Add. Annotations : — Gonsd. Gould v. S. E. 
& O. Ry., [1920] 2 K. B. 186. Apld. Finn v, 
Shelton Iron, Steel & Coal Oo. (1924), 131 
L. T. 213 ; Westminster Bank v. HUton 
(1926), 136 L. T. 316. Consd. Calico Printers' 
Assocn., Ltd. v. Barclays Bank (1930), 145 


L. T. 61. Refd. Weigall v. Runciman (1916), 
86 L. J. K. B. 1187 ; Weiss, Biheller & 
Brooks V. Farmer, [1923] 1 K. B. 226. 

1208. Add. Citation .-—IS Asp. M. L. C. 463. 

1208a. .] — Vale (J.) & Oo. v. Va's 

Oppen & Co., Ltd. (1921), 37 T. L. R. 367. 

1211, Add. Annotations : — ^Apld. Weigall v. Runci> 
man (1916), 13 A^. M. L. 0. 463. Refd. 
Finn v. Shelton Iron, Steel & Coal Co. 
(1021), 131 L.T.213. 

i248a. Extent of liability.] — ^Pltf. employed 

deft., a chartered accountant, to investigate 
the affairs of a co. in which he was interested. 


not pay tt over then, & oHOred to pay 
interest on it, to which applt. aareea. 
After several applications from applt. 
8. handed him a cheque for the balance 
shown to bo due in an aocompanyii^ 
statement, in which S. debited bims^ 
with interest & took credit for com- 
mission. Applt. accepted the cheque 
& paid it into his account, but it was 
disnonoiired & he then sued resp. for 
the purchase-money : — Held: applt. ’s 
aooeptanoe of the cheque was a clear 
adoptive aot evldoncingr bis ratification 
of d.*8 unauthorised act in rooefvins 
the money. — ^McEwan e. Johnstons, 
[1918] N. Z. Ii. R. 49.— N.Z. 


to. Demand for payment aver 

of deposit, y — Where an agent had no 
authority to sell on the terras on which 
he did sell : — Held : a letter of the 
principal, demanding payment of the 
money received by the agent as a 
deposit, did not ratify the aotion of 
the agent in selling. — Prjnolb v, 
M'Kat, [1922] N. Z, L. R. 818.— N.Z. 


1104111 a. .}— Whore a 

principal, knowing the full oircum* 
stances of the signing of an agree- 
ment for sale & purchase of land by an 
i^nt on his behalf, does not notify 
the purchaser of his repudiation for 
nearly three years he is estopped by 
his acts A conduct from oblMting to 
the agreement. — ^W bst v, Dillioan, 
[1921] N. Z. lu R. 617.— N.Z. 


PART VII. SECT. 8, SUB-SECT. 8. 

11S7I. On person aUepino ratiJlca- 
f^.] — ^The burden of prov^ ratifica 


tion reete on the person ^ 

who mu9t piovo full knowledge 


it, 

the 


fa^. — ^T hompson v, hnont. [1981 J 
2 W. W. R. 686: 66 D. L, R 729; 
14 Sask. L. R. 28i— CAM. 


PART VIL SECT. 7, SUB-SECT. 1. 

1122 iii. .] — An act done by a 

person on behalf of another person, 
blit without that other person's autho- 
rity or knowledge, A subsequently 
ratified by that other creates the 
relationship of principal A agent 
between the parties in respect of that 
act. — Great West Farms, Ltd. v, 
HANSBEROfiB, [1924] 1 D. L. R. 185. — 
CAN. 

PART VII. SECT. 7. SUB-SECT. 2. 

St. Trading goods — Agent for sale .] — 
If an agent for sale of goods trades 
them for other goods A the princi- 
pal ratifies the transaction, the goods 
received in exchange become tbe 
principal's property. — Rex Grookrt 
V. Hiqqs a Kxbn, 119251 3 D. L. K. 
666; [1925] 2 W. W. R. 402 ; 19 

Sask. L. K. 492.— CAN. 


PART VIII.SECT. 8,6UR4IBCT.l.— A. 

1184 V. Goods not in 

aceordance with order.} — Defte. gave to 
pltf. a written order tc ship from 
England on account of defts. one 
thousand two-gallon A two hundred 
A fifty three-gallon stoneware jars. 
Pitt, ordered jars from a xnanu- 
faoturer in England to be sloped tn 
performance of this order. Tvm lots 
were shipped A delivered to defts. who 
paid for them. Delivery of the last 
10^ whioh oomprised thirty -nine three- 
gallon A three hundred A forty -two 
two-gallon jars, was refused by defts. 
on the ground that there were twenty- 
three more of the three-gallon iars 
A twenty-five lees of the two-gallon 
Jars than bad been ordered, A also that 
the months of a large number of the 
jars were not of the speoifled sise : — 
Held: pltf. waa under a duty to 
puiohaee goods for defts. of the 
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description ordered, A his failure to do 
so amounted to a broach of duty. — 
Bultebs V. Roope, [1922] N. Z. L. B. 
649.— N.Z. 

118811. .1— Wheat held 

by defts. for pltfs. was on pltfs.* order 
shipped by defts. from M. to A. 
Pltfs. telegraphed instructing defts. 
to sell at onoe. Defts. wrote saying 
that until the cars arrived at A. they 
were unable to soil. They at onoe, 
however, tried to sell A after ten days 
did BO : — Held : they were justified 
in selling at the price then obtainable 
A without receiving further instruc- 
tions. — Jacrbon V, Saskatourwan 
Co-operative Elevator Co., Ltd., 
[19101 3 W. W. R. 672.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— 
A. (a). 

1214 iv. Negligent misrepre- 

sentation .] — An amnt who in breach 
of his duty to his principal induces 
him by negligent misrepresentation to 
enter into a contract is liable to make 
good to his principal the loss arising 
therefrom. 

In such a case the principal may 
recsover either in tort or In contract, 
A it is no answer to his claim that he 
is also entitled to recover from the 
other party to the contract induced 
by his agent. — Y oung v. Tassell, 
[19181 N. Z. L. R. 924.— N.Z. 

1214 V. .] — The duty of a paid 

agent to hfs principal is to exercise 
care, skill, A honesty, A if ho takes on 
himself to convey mformation which 
he considers it material that bis 
principal should know, ,A which be 
recommends A intends his principal 
to adopt. It is his duty to use reason- 
able care A skill in ensuring the 
accuracy of that information. — B rown 
V. Thornes, [1020] N. Z. L. R. 206.— 
N.Z. 


/ 
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In a letter of instructions to deft* pltf. 
inserted libellous statements concerning two 
officials of tbe co. Deft, handed the letter 
to his partner, who negligently left it at the 
co.’s office. The manager found it, read it, 
& communicated its contents to the two 
persons defamed, each of whom sued pltf. 
for libel obtained judgment against him 
for damages & costs. Pltf. then sought to 
recover from deft, the amount which he had 
paid for damages costs in the libel actions 
as damages for breach of an implied duty to 
keep secret the letter of instructions : — 
Held : pltf.’s liability for damages in the 
libel actions did not result from deft.’s 
breach of duty, & deft, was liable for 
nominal damages only. — Weld -Blundell v, 
Stephens, [1920] A. C. 956 ; 89 L. J. K. B. 
705 ; 123 L. T. 6113 ; 36 T. L. R. 640 ; 64 
Sol. Jo. 629, H. L. 


Annotations : — Consd. Re Polomie & Furness Withy, [1921] 
a K. B. 560 ; A. & B. Taxis r. Secretary of State for Air, 
[1022] 2 K. B. 328 ; Harnett v. Bond, [1024] 2 K. B. 517. 
Refd. Proops u. Chaplin (1920), 37 T. L. R. 112 ; Elliott 
Steam Tu^ Co. v. Shippiner Controller. [1922] 1 K. B. 
127 ; The San Onofre. [1922] P. 243 ; Adelaide S.S. Co. 
V. R., [1923] 1 K. B. 59 ; Toumler «. National Provincial 
& Union Bank of Enf^land, [1924] 1 K. B. 461 : Ham- 
brook V. Stokes, [1925] 1 E. B. 141 ; Britannia Hygienic 
Laundry Co. n. Thomycroft (1926), 135 L. T. 83 ; Single- 
ton Abbey (Owners) v, Paluuina (Owners), The Paludina 
(1926). 95 L. J. P. 135. 


1248b. .] — Accountants, employed to 

prepare balance-sheets fixim the books of a 
drm, stated th.e amount of cash at the 
bank ’’ as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falsely made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the books 


had been checked by reference to the pass- 
book : — Held: (1) the accountants were 
negligent ; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
proper steps had been taken as to the pass- 
book. — Pox & Son v. Mobrish, Grant & 
Co. (1918), 35 T. L. R. 126 ; 63 Sol. Jo. 193. 

1250. Add. Annotaiion : — Apld. Re City Equitable 
Fire Insce, [1925] Ch. 407. 

1251. Add. Annotaiion ;--Apld. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

After this case add “ See^ generally, Com- 
panies, Vol. IX., pp. 563 et seq.** 

1263a. .] — Agents employed to seU land are 

generally employed to obtain the best pur- 
chase price reasonab^ obtainable. Theb 
duty to their principaT does not cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 
that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. 

The owner of house x>i’operty employed a 
firm of house agents to seU the propei’ty. 
They gave particulars to a tedant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. They 
communicated this offer to the owner, &: he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the prospective purchaser 
at an increased price. In the bond fide belief 
that they had performed their duty as agents 
to the owner when he had accepted the offer 
of the prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of the tenant. Afterwards final 


PART VIII. SECT. 2, SUB-SECT. 2.- 
B. (b). 

1245 iv. .] — A law-agent, 

to whom a client entruflted money for 
Investment on heritable security to 
yield 5 per cent., invested £1,000 of the 
amoimt in 1903 on a heritable bond 
which boi'e t-o be secured over tenement 
property, & £200 on a postponed bond 
over other subjects. These properties 
both boloDgod to another clieut of the 
agent’s firm, who, in 1905, died 
insolvent, & heavily indebted to the 
firm. He had nanted an ex. facie 
absolute disposition of the tenement 

{ >roporty in favour of the firm piior 
n date to the bond for £1,000, which 
loan was accordingly not validly 
secured ; & the postponed bond for 
£200 was wortlUesa, aa the prior bond 
exhausted the value of the security 
subjects. None of these facts were 
communicated to the lender : — IJcld : 
while the agents were not guilty of 
negligence in investing the money as 
they did in 1003, In view of the fact 
that they wore oollod upon to obtain a 
5 per oent. investment, they were guilty 
of negligence upon the death of the 
borrower in 1905, in respect that, a 
oonfliot of interest having then arisen 
between them &. the lender in conueo- 
tfon with the £1,000 bond, they failed 
to inform their client of tho position, 
failed to realise her investments, & 
failed to advise her to seek independent 
legal advice. — Wernham e. M'Lean, 
Baird & Nehaon. [1025] S. c. 407.— 
SCOT. 


sv. Customs broker.] — Wolbelt Tool 
& Motor Car Oo. v. Jackson Potts 
& Co. (1916), 7 0. W. N. 617 ; 8 
O. W. N. 311 ; 33 O. L. R. 96, 587.— 

CAN. 


1260 I. Factor.] — Where advances 
are made by a factor on the security of 
a world commodity, such as grain, 
cousigned to him for sale, it is ids duty 
to deal with the goods in such a way 
as to guai'd, not only himself, but the 
principal also, against loss. There is 
implied in every such transaction a 
right on tho part of the factor to 
realise on his security whenever tho 
exigency of tho case demands it. — 
Untted Grain Grow'eks, Ltd. v. 
Mabey, [1925] 1 D. L. R. 301 ; [1925] 
1 W. W. R. 19.— CAN. 

1260 ii. .] — Where an elevator 

company advances money on tho 
security of grain dcllvoi*ea to it In 
storage .which it is authorised by tho 
conti act between it & the borrower to 
sell wlt-hout notice at any time it 
deems itself unsecuro, the oo. is not. 
In the absence of an express agreement 
to that effect, restricted to resorting 
to the pledged grain to obtain repay- 
ment, but can sue on the implied 

E remise to repay which is ordinarily 
icident to a loan ; &, moreover, tho 
CO. is not obliged to sell the grain 
if it does sell it, cannot be held to have 
been negligent therefore, liable to 
tho borrower merely because It did 
not soil at a time when it could have 
received a higher price than it did 
receive. — P atterson (N. M.) & Oo., 
Ltd. V. Carndufp, [1931] 2 w. W. R. 
221.— CAN. 

1262 ii. Fxient of duties.}— 

If a local agent is entnisted by an 
absent owner with looking after & 
renting a furnished house, then, 
although he is not on insurer of the 
safety of the property, he must use 
reasonable care & diligenoe in its 
protection Sc preservation. Sc If he fails 
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to do BO ho will be liable for tho 
resulting loss. If furniture disappears 
or Is damaged beyond roasouablo 
wear tear, he Is pnmd facie liable to 
account for It. Evidence sufficient 
to excuse him from liability would in 
some instances be quite light. In others 
more burdensome, depending on such 
questions as the checking over or not 
of the articles of the furniture, the 
character of tho tenants & tho con- 
stituents of the tenant’s family, the 
value Sc nature of the missing articles, 
etc. 

When tlie owner claims damages 
against tho agent for lost or damaged 
articles the question of iiahUity may 
bo directly involved In regard to each 
article, & that liability is a question 
for the judge, & in -such case the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by tho judge when deciding 
the question of liability, rather than by 
a referee. — Carlilk r. Northern 
Trusts Co., [1924] 2 W. W. R, 901.— 
CAN. 


1262 Hi. .) — A house agent, 

employed to look after tho renting 
of a furnished house, must keep a 
proper inventory of the furniture Sc 
check it over carefully with each 
incoming Sc outgoing tenant. Sc he 
must exercise core in seeing that 
tenants to whom he rents the house 
ore the proper sort of persons to occupy 
it ; but, in the absence of a special 
contract, the a^nt is not a guarantor 
of the rent, or bound to pay the taxes, 
or to notify the owner so as to prevent 
a sale of the house for non-payment 
thereof. — H yland v. Costerton 
(B. C.). [1927] 1 D. L. R. 1166 ; [1927] 
1 W. W. R. 340.— CAN. 
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contracts for the sale & purchase of the pro- 
perty were signed & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to hhn the offer of the tenant 
before the contracts were signed & exchanged. 
The agents counterclaimed for commission 
on the sale of the property : — Held : the 
obligation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continued until 
final contracts were exchanged ; this obliga- 
tion involved a duty to communicate to him 
the offer of the tenant ; having committed 
a breach of this duty they were liable in an 
action for damages, & the measure of 
damages was the difrei*ence between the 
price named in the contracts & the price 
offered by the tenant ; also in the circum- 
stances the agents were entitled to their 
commission. 

There may well be breaches of duty which 
do not go to the whole contract, which 
would not prevent the agent from recovering 
his remuneration ; & as in this case it is 
found that the agents acted in good faith, & 
as the transaction was completed &: applt. 
has bad the benefit of it, he must pay 
the commission (Atkin, L.J.). — Keppel v . 

^ Wheeler, fl927] 1 K. B. 577 ; 96 L. J. K. B. 
433 ; 130 L. T. 203, C. A. 

AnnoicUiohtt : — FoUd. Harrods, Ltd. v. Lemon, [ 1931 ] 2 

K. B. 157. Apld. Raymond v. Wooten (1931). 47 T. L. 11. 

606. 


1265. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

1287. Add. AnnoicUiona : — Refd. Banbu^ v. Bank 
of Montreal, [1918] A. C. 626 ; Everett v. 
Griffiths, [1920] 3 K. B. 163. 

1269. Add. AnnoUUiona : — Apld. HalliwcU v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. 
Banbury v. Bank of Montreal, [19181 A. C. 
626 ; Goldman v. Hill, [1919] 1 K. B. 443 ; 
The Empress (1922), 92 L. J. P. 42 ; Pratt v. 
Patrick, [1024] 1 K. B. 488. 

1288. Delete “ For full anus., see Equitv.” 

1304. Add. Annotation : — Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1311. Add. Annotations: — Apld. Holt v. Markham, 
[1923] 1 K. B. 504. Dlstd. Jones v. Waring 
& Gillow, [1920J A. C. 670. Refd. British A: 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92. 

1316. Add. Annotation : — Refd. Oamillo Tank 
S.8. Co. P. Alexandria Engineering Works 
(1921), 38 T. L. n. 134. 

1816. Add. Annotation : — Consd. The Mogiliff, 
[1921] P. 230. 

1318. Add. Annotation : — As to (1) Refd. Anderson 
V. Equitable Assce. Soc. of United States 
(1926), 134 L. T. 557. 

1346. Add. Annotation : — Consd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1366. Add. Annolalion : — Aa to (1 ) Refd. Yourell 
V. Hibernian Bank, [1918] A. C. 372. 


126411. Acting ff*r vendor dt 

purchoftei — Payment of rente to vendor 
after notice of claim by purchaser .] — 
Where an a«:eut who act-ed for both 
partioB In connection with a sale of 
immovable property on the terms of 
** cash against transfer,** received the 
rents &, after notice that they were 
claimed by the purchaser, paid them 
over to the seller as having, in his 
opinion, the better title thereto : — 
Held : he was personally liable to the 
purchaser therefor. — B e Kock r. 
Finoham (1902). 19 S C. 136.— S. AF. 

sw. Tl'onl It^oker.] — A wool broker, in 
cases where he receives wool from a 
customer upon which a limit has been 
placed, is not in law boifnd to indicate 
to the customer the state of the 
market from time to time, so as to be 
liable In damages if he falls to do so. — 
Ferreira v. Ginoell, 119211 E. I). L. 
374.— S. AP. 


PART Viri. SECT. 2, SUB-SECT. 2.— C. 

1269 vli. .] — Deft., an insur- 

ance bi-okor, grrotnitoiiHly procured 
policies from American cos. : — Held : 
as it was not shown tliat deft, was in 
any way neglisrent, or tliat he knew or 
oiurht to iiMve known of the invalidity 
of tho policies, deft, was not liable. — 
Dimitropp V. Govdrr (1924), 66 

O. L. H. 119.— CAN. 


PART VTII. SBCT. 2, SUB-SECT. 8.— 
A. (a). 

ti. Pureer employed on thip by 

railway company — Money advanced by 
'lompany to enable ship to be procured .] — 
Held : the co. were not liable to account 
to the shipowner for money received 
by the purser & not paid over, for bo 
was accountable to the shipowner. — 
Vanevkrt V. Buffalo Lake Huron 
Ry. Co. (1861), 20 U. C. R. 630.— CAN. 

1276 1. Failure to keep oceouniM — 
Liability for chargee of accountant prf 
paring ammwis.)— Deft., employed by 
pltf. to administer hLs affairs, exhibited 
gross neffligenoe in oanylng out his 


trust. He failed to keep proper books 
or records of pltf. *8 affairs or to render 
accounts. PUf. was compelled to 
employ accountants to prepare ac- 
counts between the parties : — Held : 
pltf. was entitled to claim tho chararcs 
of two accountants for prepaHng 
accounts between the partif'S as 
damages due to deft 
which deft, should have 
as the natural result 
gence, — Mead v. Clarke, fl922j 
E. D. L. 49.— S. AF. 

sx. No duty to account to minor — A gen t 
appointed by guardian,] — An oeent 
appointed by the guardian of a minor 
is not liai»le to acA5ount to the minor 
for Ills acts, even though he received 
propertle* belonging to th"» minor. — 
Ra.matran Chettiar V . Muthiau 
Obetty (1919>, 1. L. R. 43 Mad. 429.— 
IND. 

■y. Accounts framed on wrong basis — 
containing incorrect items.] — Deft. 
was emploj'ed by pltfs., the exors. oi 
an odtate, U* adinlnlstcr the estate on 
their behalf. Pltfs. having sued deft, 
for an account. : — Held • as the 
accounts rendered by deft, wore 
framed on r wrong basis as betwoen 
principal Sc agent & wero Incorrect In 
certain particulars, deft, most render 
an account within fourteen days. — 
Krioe V. Van Due’s Executors, 
(10181 App. D. 110.— «. AF. 


.’s negligence, 
> contemplated 
of such negli- 


the agents on a Sunday. — R usktn v. 
Wabserman, (1917) W. L. D. 174.— 
S. AF. 

1826 ii. Goods delivered to agent 

on Sxinday.] — Ruskin v. Wabserman, 
No. 1326 1., anfe.—S. AF. 

1826 ill. .1 — Leslie r. IklORRisoN 

(1858), 10 U. C. Ii. 318.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 8.— 

A. (f). 

gi. Particulara.] — In an action 

which was substantially one claiming 
a general account in reality on the basis 
of agency: — Held: an application by 
tho agent for particulars of sums alleged 
to have btion convertod should lie re- 
fused. — S hout v. Lambe, [1925] 1 I. R. 
135.— IR. 

PART VIll. SECT. 2. SUB-SECT. 8.— 

B. (b). 

185211. .) — Where fidu- 

ciary relations have subsisted between 
the parties, a ct. will not ro-onen 
aiKM'/unts which have long been settled 
between the parties, unless pltf. 
can show definitely at least one 
fraudulent omission or insertion In 
tho accounts. — P uran Mal v. Ford, 
Macdonald & Co., Ltd. (1919), T. L. R. 
41 ill. 63.5.— IND. 

1862111. .1 — Rahim r. Low 

(1924), I. L. R. 3 Ran. I.— IND. 


PART VIII. SECT. 2. SUB-SECT. 3.~ 
A. (a). 

13261. AgerU for sale — PrincipaVs 
intention to defraud creditors known to 
aperU.)— Where goods were delivered 
to agents for sale. Sc the principal, 
to the knowledge of the agents. In- 
tended to< defraud his creditors by 
making away with the proceeds of the 
sale: — Held: (1) the principal In 
suing the agents for an account of 
the goods 80 delivered to thorn was not 
relying on an Illegal contract Sc was 
entitled to succeed ; (2) the agents 
were not absolved from the duty of 
aoconntiug to the principal Viy the fact 
that the goods been doUvered to 
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PART Vin. SECT. 2. SUB-SECT. 8.— 0. 

1361 i. Oircumstanccs in which right 
arises .] — Rahim v. Low (1924), 1. L. R. 
3 Ran. 1.— IND. 

PART Vfll. SECT. 2, SUB-SECT. 4 .— 
A. (a). 

1879 1. Deposit on purchase paid to 
lantl ngenl .] — A licensed land agent 
who does not hold from his principal 
a written authority to sell. Sc wno. 
having efTeoted a sale of bis principal's 
land, has reoeivod from the pnr- 
chascr, without his principal know- 
ledge, a deposit. Is not entitled to retain 
thereout his commission, but must 
account to his principal for the whole 
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1885a. .] — Field v. Allen (1842), 9 M. & W. 

094 ; 152 E. R. 294. 

1886. Annotaliana : — For “ Bridger v. Savage 
(1885), 12 Q. B. D. 363 ” read “ Bridger v. 
Savage (3885). 15 Q. B. D. 303.’* 

Add, Annotation : — ^Reld. Rawlings v. 
General Trading Co., [1921] 1 K. B. 035. 

1422. Add. Annotation — As to {1) Refd. Baker v, 
Lloyd’s Bank, [1920] 8 E. B. 322. 

1425. Add, Annotation : — As to (2) Refd. Lawrence 
V, Hayes, [1927] 2 K. B. 111. 

1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal — Right of 
agent to set off claims gainst consignors.] — 
In 1917 pltf. F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs* bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that pltf. & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia were abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the People’s Bank was 
by further decree abolished tSL its assets &> 
liabilities were transferred to the Central 
Bud^t & Accoimts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of tliis legislation was that the 
head office of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual \mtil 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent rejpublican Govt, over the 
Ukraine — the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt, claimed 
neither a de fa^to nor de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Govt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as a de facto &, 


recently, as a de jure Govt, by the Govt, of 
this country. During transit of the goods 
to England some of the goods resj^tively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in his conirignment to pltf., A; 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pltf. A F. The bristles 
consigned to defts. were sold by them in 
1920, A pltf. demanded payment of the 
amoimt of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging {inter alia) that the goods 
belonged to the bank at Odessa A that defts. 
were entitled to sot off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia A the Russian Soviet Govt., A pltf. 
in 1923 brought this action: — Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pltf. A F. A the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone ; (2) assuming that the 
h ank was non-existent A that some other 
person or persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, A in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.* com- 
mission with interest from the date of the 
demand. — Dorp v, Neumann, Lubbeck A 
Co. (1924), 40 T. L. R. 405. 

1437. Add, Annotation : — Refd. Re Achillopoulos, 
Johnson v, Mavromichali, [1928] Oh. 433. 

1438a. Unless Jus tertil set up.] — An agent 

entrusted with money or goods by a principal 
to be applied on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person A 
that he is defending on behalf, A vrith the 
authority, of that third person.^r-^HAWANi 
Singh (Raja) v, Maui.vi Misbah-ud-din 
(1929), 56 L. R. Ind. A]gp. 170, P. 0. 

1452. Add. Annotation : — ^Refd. A.-G. v, Goddard 
(1929), 98 L. J. K, B. 743. 


of suoh deposit. — S mith v. Bason, 
[1921] N. Z. L. R. 467,— N.Z. 

1379 fl. .1 — Where a deposit on 

a sale of land is paid to a land agent 
he holds it, unless otherwise stipulated 
as agreed, for the vendor, & must 

g ay it over to him on demand, subject 
) the agent’s right to apply the same 
in payment of expenses, oommission, 
or other oharges incidental to the sale ; 
but the oommission does not include 
oommission which is made irrecoverable 
by law. — B uchanan v. Samson, [1022] 
S. Z. L. R. 668.— N.Z. 

n. Money paid to agent py members 
of syndicate for purchase of land — Claim 
oy one member of syndicate for return 
of subscription on rescission of sale.}— 
Pltf., who had Joined with a number 
of other persons in the purohase of a 
farm, subscribed £60 which was, with 
other subBcrlptions, deposited with 
deft, to be by him paid out in reduction 
of the purchase-price. The sale of 
the farm having been cancelled, to 
a claim by pltf. for the return oi his 
subscription deft, raised the defence 
that he had beon instructed by the 
syndicate not to pay over the money 
received by him but to hold it for 
another purpose : — Betd ' the defence 


raised could not succeed. — M anobna 
V. MOYATUai, [1918] App. D. 660. 


■a. Profits received in foreign cur- 
rency — Rate of exchange in favour of 
principal .] — Cutten v. Biokhlt. (1926). 
57 O. L R. 113 ; affd., [19261 1 D. L. B 
363.— CAN. 


■b. Commission received by sub-agent 
from principal — Right of agent to 
recover from sub-agent.] — ^Pltf. listed 
with deft, as a sub-agent the lands of 
a certain principal, agreeing to pay 
deft. 26 cents an acre for finding a 
purchaser. Deft, \mknown to pltf. 
oommunicated directly with the princi- 
pal, obtained a listing of the lands 
from him A efleotod a sale thereof, 
deducting the oommission : — Beld > 

8 1tf. was entitled to recover from deft. 

i>e oommission less the sum of 26 
oents per acre. — O swata* v. King, 
[1919] 3 W, W. R. 72.— CAN. 


■ 0 . jTenue.] — It is settled law that 
a suit by a principal against a oom- 
mission agent who has agreed to execute 
an order placed with him by corre- 
spondence m\i8t be instituted at the 
place where the commission agent 
oaiTies on his business A that a prinripal 

58 


cannot sue him at the place from where 
he sent his order. — Bhamboo Mal v. 
Ram Narain (1928), I. L. R. 9 Lah. 
455.— IND. 


PART VIll. SECT. 2. SUB-SECT. 4 .— 
A. (o). 

1806 ii. .1 — ^Assuming a trans- 
action between brokers A their princi- 
pal was an illegal one, A the brokers 
paid the proceeds to a person as being 
the agent of their principal to receive 
it : — Held : the principal could recover 
suoh proceeds from ♦ the agent.— 
Aikman V. Burdick Brothicrs, [1928] 
4 D. L. R. 852 ; 3 W. W. R. 785 : 
varyina. [1928] 1 D. L. R. 1165 ; 31 
B. C. R. 478.— can. 


PART VIII. SECT. 8. SUB-SECT. 6. 

•d. General rule .] — ^Where money 
is recoverable by a principal from 
an agent as having been received by 
the agent on the prinoiiial’s behalf, the 
agent is not as a role liable for interest 
unless by virtne of an express agree- 
ment or 'of some meroanule nsage. — 
Lalman e. Orintamaxi (1918), I. L. R. 
41 All. 264.— IND. 
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1459. Add. AnnoUMona :--4j^eneTaUy, Reid* Bo- 
mioion Coal Co. v, Maskinongo S.S. Co., 
[1922] 2 K. B. 182. 

1460. Add. AnnoUUian : — ^Refd. Dominion Coal Co. 
V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 

1467. Add. Annotation: — Refd. Rawlings v. 

General Trading Co., [1920] 8 E. B. 30. 

1482. Add. AnnotoHona : — Apld. Mortimer v. 
Beckett, [1920] 1 Ch. 671 ; Prosperity v. 
Lloyds Bank (1923), 89 T. L. R. 872. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eider, [1926] Ch. 609. 

1484. Add. Annotation : — Refd. Prosperity v. 
Lloyds Bank (1928), 89 T. L. R. 872. 

1486. Add. Annotation /—Consd. Davey v. Robin- 
son, [1923] 1 E. B. 668. 

1490. Add. Annofationa : — Refd* Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 418 ; Harrods v. Harrod (1924), 40 
T. L. R. 195 ; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce., [1925] Ch. 676. 

1501a. Agent wrongfully acting for other principals 
— Liability of party inducing agent to commit 
breach of duty*] — Resps. employed D. as 
their agent to buy tobacco from growers, the 
total Iwught not to exceed 800,000 lbs., & 
supplied him with forms of contract bearing 
their drm name as buyers. D. agreed not to 
act as buying agent for anybody except resps. 
& another flrai. Applt., who knew the 
position as between D. & resps., induced him 
to buy in the names of the two firms a total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 lbs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resim. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.’ 
form, was held to be entitled to damages 
from reims. as having held out D. as their 
agent. Resps. claimed to recover over from 
applt. : — Held : resps. were so entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had suffered the damage. — Jaspkrson 
V. Dominion Tobacco Co., [1923] A. C. 709 ; 
92 L. J. P. C. 190 ; 129 L. T. 771, P. C. ! 

1501b. Distributing agent for film producers — 
Block-booking film with others — Sum for hire 
thereby reduced. }^Herbbbt Wilcox Pro- 
ductions, Ltd. V. First National Pictures, 
Ltd. (1930), 74 Sol. Jo. 353. 

1501c. Agent acting for both parties — Company 
with separate departments as agent.] — 
Pltfs., a trading co., carried on an estate 
agency & a bifilding business in separate 
buildings. Deft, employed pltfs., through 
their estate agency, to mid a purchaser for 
real property, & they found C., who agreed 


to purchase the property subject to contract 
Sd a surveyor’s report. C. employed pltfs., 
through their building department, to inspect 
the drains of the property & to make an 
estimate for putting them in order. As a 
result of the report C. claimed a reduction 
in the purchase-price. Subs^uently after# 
complaint by deft., pltfs. discovered that 
they had been acting in this way for both the 
potential vendor & purchaser, &, by their 
solrs., offered deft, to invite the purchaser 
to obtain an independent survey of the 
drains. Deft^ did not accept the offer, but 
completed the sale at a reduction of the agreed 
price, the reduction being due to the work 
required to be done upon the drains. Pltfs. 
sued deft, for commission on the sale ; — 
Held : (1) pltfs. had acted in good faith, & 
deft, had in fact suffered no damage, as C. 
would in any event have secured a report on 
the drains, & any competent person would 
have recommended an expenditure on the 
drains of more tlian the reduction in the 
purchase-price ; (2) pltfs. constituted one 

person in law, however, many businesses they 

! might carry on, & in acting as they did 
they committed a breach of their duty as 
agents of their principal, but as deft, with full 
knowledge of the breach of duty on the part 
of pltfs. had completed the contract at the 
reduced price, pltfs. were entitled to com- 
mission. Vendor, with full knowledge of 
their action on behalf of the purchaser, had 
refused the offer of pltfs. to stand aside that 
C. might have the drains tested by anqther 
firm, & had concluded the sale at the reduced 
price. — Harrods, Ltd. v. Lemon, [1931] 2 

K. B. 157 ; 100 L. J. K. B. 219 ; 144 L. T. 
657 ; 47 T. L. R. 248 ; 75 Sol. Jo. 119, 0. A. 

1504. Add. Annotations : — ^Rbfd. Lynn v. Bamber, 
[1930] 2 K. B. 72 ; Legh v. Logh (1930), 143 

L. T. 161. 

1505. Add. Annotation: — Aa to (1) Refd. Spencer 
V. Hemmerde, [1922] 2 A. 0. 507. 

1508. Add. Annotationa : — Refd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. 0. 636. 

1509. Add. Annotationa : — ^Refd. Taylor v. Davies, 
[1920] A. 0. 636; Re Olaridge’s Patent 
Asphalte Co.. [1921] 1 Ch. 643. 

1518. Add. Annotationa : — Refd. Re Richardson, 
Pole V. Pattenden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. C. 636. 

1517. Citationa /—For “ [1894] 1 Ch. 416 ” read 

[1894] 1 Ch. 616.” 

Add. Annotation : — Refd. Re Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

1518. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 E. B. 307. 

1520. Add. Annotaiiona : — ^Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72 ; Legh v. I^gh (1930), 143 
L. T. 161. 


PART VIII. SECT. 8, SUB-SECT. 7.— A. 
1463 i. Agent purdutying for 

•fornumee grankd .} — Where 


Specific perfi 

it WM uiowD by evldenoe that deft, 
had agreed to attend & buy in a pro- 
perty offered for sale hr anotion. aa 
the agent of pltf. &-for his benefit : — 
Held / notwithstanding that the Statute 
of Frauds had been set np as a defemoe, 
& there was not any writing evldoicing 
the agreenMmt, pltf. was entitled to 
a decree to carry out the t^preement. — 


Ross e. SooTT (1876), 
CAM. 


1464 V a. r~.]— Pltf. supplied 

money for the purohase of land of which 
deft, took the deed In his own name. 
In an action to have deft, declared 
a trustee & for the recovery of mesoe 
profits the defence was that the pur- 
chase price was furnished by pltf. with 
the intention that the land uiould be 
deft. *8 8c that pltf. should have a home 
with deft, durutg her lifetime : — Held : 
pltf. was entitled to fudgment. — 
Ennos V . McLbsn (1919), 62 N. 8. B. 
486.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 9.— A. 

fi. Agent lending money to 

persons to whom agent not authorised 
to lend.y—A suit by a principal against 
an agent for the recovery of money 
lent to persons to whom the agent was 
not authorised to lend. Is a suit for an 
o]^lnary money acooimt Sc is governed 
by art. 89 Sc not art. 90 of Limitation 
Act (ix. of 1908).— Muthiah Ohettt 
V . Alagapfa Ohbtty (1917), I. L. B. 
41 Mad. 1.— IND. 
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lft26. Add, Annatatums : — As toil) Apld. Re Thom- 
son, Thomson v. Allen, [1930] 1 Ch. 203. As 
to (2) Refd. Wright v, Morgan, [1026] A. C. 
788. 

1520a. Unless full disclosure — Sufficiency of 

disclosure.] — Deft, bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of £. & Co., stockbrokers. E. & 
Co. carried through the transaction & sent 
deft, two contract notes, on which were the 
words ** bought of ourselves as principals,** 
& no commission was charged. By arrange- 
ment deft, paid 25 per cent, of the price of 
the shares, the balance being carried over. 
E. & Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft. : — Held : E. & 
Co. had made a sufficiently full & accurate 
disclosure to deft, that they were selling as 
principals & deft, with full knowledge gave 
his assent to their position, & the trustee's 
claim succeeded — Ellis & Co.*s Trustee v. 
Watsham (1023), 155 L. T. Jo. 363. 

1538. Add, Annoiaiiona : — Refd. Re Jubilee Cotton 
MiUs, [1922] 1 Ch. 100; Re Etic, [1928] 
Ch. 861. 

i550a. Broker.] — Applt. employed a broker 

to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. He sold {inter alia) two lots of 
•foreign cotton to different jobbers at the 
respective market prices of the day & 


immediately bought back from the same 
jobbers at the same prices equivalent auiounts 
of cotton of the same description. The 
broker having assigned his property for the 
benefit of his creditors, resp. as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. The 
trial judge found that there was a real sale 
a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding : — 
Held : the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 
account was effectually closed. — Christo- 
PORiDES V, Terry, [1924] A. C. 666 ; 93 
la, J. K. B. 481 ; 131 L. T. 84 ; 40 T. L. R. 
485, H. L. 

1552. Add, Annotation : — Oev^rally, Refd. Christo- 
forides v, Terry, [1924] A. C. 666. 

1553. Add, Annotation : — Apld. Christoforides v, 
Terry, [1924] A. C. 566. 

1558a. .] — Imeson v. Lister (1920), 

149 L. T. Jo. 446. 

1561. Add. Annotations: — As to (1) Consd. Calico 
Printers* Assocn., Ltd. v, Barclays Bank 
(1931), 145 L. T. 61. Refd. Prager Blats- 
piel, Stamp & Heacock, [1924] 1 K. B. 
566. Generally f Refd. Tarn v. Scanlan, Neil- 
sen, Andersen v. Collins, Muller (London) v. 
Lethem, Muller v, I. R. Comrs. (1927), 44 
T. L. R. 63. 

1571. Add, Annotation : — Refd. Inche Noriah 
V. Shaik Allie Bin Omar, [1929] A. C. 127. 

1580. Add. Annotation : — Refd. Hocker v. Waller 
(1924), 29 Com. Cas. 296. 


PART VIII. SECT. 2, SUB-SEOT. 10. 

16S0 i.. Remedies of principal — 

Principal may repudiale or adopt 
tranaaction .] — A principal who dis- 
covers that he has purchased his 
aflrent's own property may elect either 
to repudiate the contract or to afflnn 
it. If he wishes It stand Sc also 
claims the resultlnir profit, he must 
show that such profit arises from 
transactions completely covered by the 
prohibitive operation of tho relation- 
ship between him Sc the agent. — 
Robinson v. Randpontein, ktpo., 
[1921] App. D. 168.— S. AF. 


PART Vlll. SECT. 2, SUB-SECT. 11. 


1642 vi. .] — An agent employed 

to sell goods cannot hlmsolf purchase 
such goods at a sale by public auction. 
— Obry V. Hirsoh, [1922] C. P. D. 
631.— S. AF. 


1542 vii. .] — Jarvis v. Jarvis, 

[1926] 3 D. L. R. 897.— CAN. 

1560 ii. .1 — Palmer v. 

Christie (Y. T.) (1905), 2 W. L. R. 
661.— CAN. 

1665 i. confirma- 

tion without knowledge .] — In order to 
establish acquiesoeuce or ratification 
on the part of pltf. it must be shown 
that he has, either by word or deed. 
Sc with a full knowledge of the cir- 
Btanoos abandoned his rights. — OsRV 
V. Hirscu, [1922] C. P. D. 631. — ^S. AF. 


PART VIII. SECT. 2. SUB-SECT. IS. 

1672 ii. .1 — In pursuance of an 

agreement defts. obtained for pltf. 
a mtge. of 2100,000 at 6 per cent., but 
without pltf.'s knowledge entered 
into an agreement with the mtgee. by 
which, in consideration of a oom- 
mission of 4 per cent, per annum to bo 
paid to them by the mtgee. out of the 
interest payable by pltf., they agreed 
to guarantee the payment of principal 
Sc interest. Sc under that agreement 


defts. were paid by the mtgee. £2,.^00, 
being £250 each half-year during the 
term of the mtge. In an action by 
pltf. against defts. to recover the 
£2,500 as being a secret profit made by 
them while acting as his agent : — 
Held : pltf. was entitled to payment 
to him of the £2,500. — Keooh w. 
Dalokty & Co. (1916), 22 C. L. R. 
402.— A US. 

1672111. .] — An agent has no 

right to receive remuneration other 
than from his principal, unless there is 
a contract express or implied to that 
effect.— S mitlb v. Blattard (1919), 
21 W. A. L. R. 19.— AUS. 

1672 Iv. .) — Where one man 

stands to another in a position of 
oonfldenoe involving a duty to protect 
the interests of that other, he is not 
permitted to make a secret profit at 
the other’s expense or to place himself 
in a position where his interests con- 
flict with Ills duty. — Robinson v. 
Randfontein, eto., [1921] App. D 
168.— S. AF. 

1572 V. .] — A. authorised B.. 

his agent, to sell property for a certain 
sum, A. agreeing to take a portion of 
the purchase price in cash Sc a mtge. 
bond on the property for the balance. 
B. sold tlie property for the stipulated 
amount, but without the knowledge 
or consent of A. obtained Sc retained 
a commission from the purchaser for 
raising tho bond: — Held: such com- 
mission was a secret profit. Sc B. in 
oonooaling it had acted dishonestly 
towards A. — Levin v. Levy, [1917] 
T. P. D. 702.— 6. AF. 

se. Agent receiolng preaeni,] — 

Disclosure, after completion of a sale of 
land, by the vendor to certain direotors 
of a purchasing oo., who wore oou- 
comed in the negotiatloDH for the pur- 
chase, of his intention, afterwards 
oarried out, to make a money present 
to the purchaser’s manager Sc agent, 
who took the principal part in the 
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negotiations, & assent thereto by such 
directors, is not effective to prevent 
rescission on tho basis of secret profit 
to the agent if the vendor has, prior 
to tho completion, secretly led the 
agent to expect that be would receive 
a substantial sum In the event of the 
sale being completed, & it is immaterial 
that the vendor’s motive was to a 
large extent to recoup tho agent for 
out - of - pocket expenses. — Brnoioo, 
ETO. Co. «. Cunningham, [1919] V. L. R. 
387.— AUS. 

sf. Agent entering into contract 

with principal.] — If an agent, without 
disclosing that he is the person dealing, 
himself enters into a contract with 
his principal, the latter on dlscovorlng 
the fact can have the transaction set 
aside. Sc it is immaterial whether there 
has been »frRud or not, or whether 
the transaction is advantageous or 
otherwise to the principal. — Aohutha, 
Naidu V. Oakley, Bowden Sc Co. 
(1922), I. L. R. 45 Mad. 1005.— IND. 

•g. Agent for sale artificially 

inflating ratea.] — An agent for sale of 
goods cannot, while aotuallv selling 
or making settlements on foot of such 
transactions, make any secret profit 
for himself, or for persons with whom 
he is associated, by artificially Inflating 
the rates & then settling on the basis 
of those rates. — Mathra Das-Jaoa.v 
Nath v. Jiwan Mal-Qian Chand 
(1927), 1 L. R. 9 Lah. 7.— IND. 

1681 ill. .] — There are cases 

where an agent, is entitled to retain 
profits, such as (1) where the con- 
nection between the agency 6c tne 
profit is accidental. (2) where the trans- 
aotion producing the profits Is outside 
the soope of the agency Sc no oonfUot 
between duty Sc interest arises, (3) 
where the principal on account of his 
clear knowledge is deemed to waive his 
right to profits by his implied consent. 
— Union Government e. Chappell, 
[1918] G. P. D. i62.-«. AF. 
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1584. Add, Annotations : — Generally^ Mentd. 
London County & Westminster Bank v, 
Tompkins, [1918] 1 K. B. 515; Ellis* 
Trustee ti. Dixon- Johnson, [1924] 1 Ch. 342. 

1608. Add, Annotation : — ^Apld. Be A Debtor, 
[1927] 2 Ch, 367, 

1607, Add, Annotation : — Apld. Be A Debtor, 
[1927] 2 Ch, 367. 

1608s. .] — ^A hotelJt)roker, who is acting 

as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal. — Pull- 
wood V, Hurley, [1928] 1 K. B. 498; 90 
L. J. K. B. 976 ; 138 L. T. 49; 43 T. L. B. 
745, C. A. 

Amwiaiioii: — Reid. Harrode, Ltd. v. Leiuoii, 1U)31] 2 K. Jt. 

157. 

1608b. Although no pecuniary loss to em- 

ployer.] — (1) An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in spite of the 


fact that no pecuniary interest of the 
employer is involved. — ^A.-G. v, Goddard 
(1929), 98 L. J. K. B. 743 ; 45 T. L. R. 609 ; 
7.q Snl. Jo. 614. 


1616. Add, Annotation .—As to (2) Consd. Harrods, 
I/TD. V, Lemon, [1931] 2 E. B. 167. 

1621. Add, Annotation : — Otfn.erally, Consd. A.-G. 
V, Goddard (1929), 98 L. J. K, B. 743. 

1623. Add, Annotation : — As to (2) Apld. A.-G. v, 
Goddard (1929), 98 L. J. K. B. 743. 


1626. Add, Annotations : — Consd. Rhodes r. Mac- 
alister (1923), 20 Com. Cas. 19 ; Fenton 
Textile Assocn. v, Thomas (1929), 46 T. L. R. 
oai WaM. Ha.11 Ac Pirn a927), 137 L. T. 


585. 


lQ26a. Crown, servant.] — A.-G. v, Goddard, 

No. 1608b, ante. 

1627. Add. Annotation .—As to (1) Consd. 'C Calico 
Printers’^ Assocn., lAd. v. Barclays Bank 
(1931), 115 L. T. 51. 

1632. Add. Annotations .—As to (1) Consd. Rhodes 
V. Macalister (1923). 29 Com. Cas. 19. Refd. 
Tavlor v, Oakes, Roncoroni (1922), 127 L. T. 
267*. A.S to (2) Consd. A.-G. v. Goddard (1929), 
98 L. J. K. B. 743. Refd. Adams v. Morgan, 


1581 iv. .] — Pltf. signed a 

written agreornent by wWch he agreed 
to pay deft. 2.J per cent, on £2,500 
If deft, sold property for that snin, & 
anthorised doft. to keep any amount 
paid tor the property In excess of that 
sum. Pltf. claimed a refund of the 
commission retained by the agent on 
the ground that he had secretly ob- 
tains a commission from the pur* 
(‘.baser. The commission obtained by 
deft, from the purchaser, who had to 
pay cash to pltf., was for raising loans 
to enable her to pay the seller!—; 
Held : as the commission obtained 
from the purchaser by doft. was 
not a commission on the price, but in 
respect of an entirely different trans- 
action, bis conduct was perfectly 
honest, & he had not forfeited his 
right to be paid a commission by pltf. — 
Stanton v. Humphrey, [1923] E. D, L. 
419.— S. AP. 

1589 i. Ifemedies of principal- 

principal may repvdicUe transaction — 
Not after affirmini/ transaction. ] — U nion 
Government v. Chappell, [1918] 

C. P. D. 462.— S. AF. 

1590 vf. .1 — Killeen 

r. Butler (N. S.), [1929] 1 D. L. K. 
52.— CAN. 

PART VIII. SECT. 2. SUB-SECT. 14. 

1694 ill. .] — Held: pltf. could 

not recover any commission, because 
be was in a position where his Interest 
was opposeci to that of his principal, 
so that he had a temptation not to 
porfonn faithfully his duty, & failed 
to disclose the facts. — D'A bcy r. 
LAND (1920), 47 N. B. R, 203 ; 52 

D. L. R. 660.— CAN. 

1694 Iv. .] — ^Pltls. sued to re- 
cover five Victory Bonds, or the pro- 
ceeds thereof, handed by them to deft. 
H., a real-estate agent, in payment of 
the purchase-price of property owned 
jointly by the delta. Pitfs. alleged that 
H., knowing that they wore relying, 
beciause of inexperlenoe, on his advice 
had induced them to give him the 
bonds for investment in the property 
without disclosing his interest therein, 
& the ground pressed on the ot. for 
their return was that a fiduciary 
relationship arising from agency existed 
between tnem & H. ^Woh put hto 
under the burden of establishing the 
perfect fairness of the trai^t^n, 
although it was nowhere distinctly 
alleged that they had employed him 
as their agent, to buy the property : — 


IJeld : H. never was pltf.’s agent, &, 
moreover, that ho had fully diseJosod 
his interest in the property before 
the sale. The dismiHsal of the action 
was, therefore, uphold. — Henderson v. 
Hamilton, [1929] 1 D. L. R. 721 ; 1 
W. VV. K. 336 ; 38 Man. L. R. 67.— 
CAN. 

■j. A (rent to raise money advanc- 

ina sum himself.] — Under a eon tract 
between a principal Sc a financial agent, 
by which the agent agrees to raise 
sums of money for the principal upon 
first & second mtges., at stated rates 
of interest, of the prlnolpars land, 
it is not illegal for the agent to find the 
money JilmHelf, unless there Is a special 
stipulation to the contrary ; the fact 
of the rat.es of interest boiug specified 

f irevents a conflict of Interest & duty 
n the agent. — DAJ.aETY v. Gray, 
[1919] V, L. R. 686.— AUS. 

m i . . ] — The rules an pllcablo 

to agents for the sale of land do not 
apply to a middleman employed merely 
to bring the vendor* purchaser together 
to enable them to make their own 
bargain ; neithersneh a middleman nor 
the vendor is obliged to Inform the 
purchaser of the payment by the vendor 
of a commission for introducing the 
purchaser. — Clark v. Hepworth, 
11918] 1 W. W. R, 147 ; 39 D. L. R. 
395 : 55 S. C. R, 614.— CAN. 

m il, .1 — Smith v. Oomtois, 

[1927] 4 D. L. R. 832 ; £1927] S. C. R. 
690.— CAN. 

m ili. .] — The fact that an 

agent employed by one person to effect 
an exchange of properties is, after 
bringing it about, rewarded by the 
other party for doing so does not in 
itself constitute him the agent of the 
latter, though it may be some evidence 
that he was. — Brovey v. Bull (Alta.), 
[1927] 4 D. L. R. 992; [1927] 3 

W. W. R. 513.— CAN. 

■k. Affent having option to pur- 

chase.] — Gunning v. Lusby (No. 1) 
(1922), 68 D. L. R. 89 ; 55 N. 8. R. 
84; affd., [1925] 1 D. L. R. 101.— 
CAN. 

pi. Partner of agent to buy one of 
trustee vendors— I*urchaser sufferiny no 
datnooe. }—Woolworth (F. w.)^Co., 
L'niTt). POOLEY (1925), 35 B. C. R. 
386.— 43 AN. 

PART VIII. SECT. 2, SUB-SE(3T. 14. 

1594 lii. .] — ^The rule that where 

an agent for the sale of land Is, without 
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the knowledge of his principal, to 
receive a commission from the pur- 
chaser he cannot recover a commission 
from his principal applies to the cose 
of an exohauge of properties even 
though the two owners have listed 
them with the same agent. — O liver 

V. Kemp, [1929] 4 D. L. R. 1045 ; 3 

W. W. R. 369 ; 38 Man. L. R. 310.— 
CAN. 

1699 I. Joint adventurers.]— O robch 
V. Lovkiudok, Smith t>. LovERiuaK 
(Ont.), [1930] 1 D. L. ll. 309.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 15.— 
A. 

1601 i a. .] — If the agent for the 

vendor in a sale of real property 
receives oommlMsion from the pur- 
chaser also, tlie vendor is entitled to 
recover the amount of suoli com- 
mission from the agent, notwith- 
standing that the sale of the property 
has been completed. — F oster v. 
Reaumk, [1924] 2 D. L R. 961 ; revsg., 
[1923] 4 1). h. R. 61 ; 54 O. L. R. 245. 
—CAN. 

1608 V. .1 — Bayley V. 

Tkithib & Guarantee Co., Ltd., 
11931] 1 I). ].. K. 500 ; affg., I.1930J 
3 D. R. 625 ; 65 O. L. R. 315. — CAN. 


PART VIII. SECT. 2, SUB-SECT. 15.— 
B. 

■m. Agent to do repairs — Agent doing 
work himself.] — Defts., house-agents, 
ac‘ted as agents for p]tf. to collect the 
rents & to do the necessary repairs to 
her property. Defts. wore originally 
appointed in 1908, * up to 1911 had 
the repairs executed by outside con- 
tractors. In 1911 defts. opened their 
own repairs yard, did the repairs them- 
selves, * onarged the ** usual trade 
prices,” wWch included a profit. 
Quarterly stateraents of account were 
regularly furnished by defts. to pltf. 
from the commencement of the agency. 
Pltf, claimed to have the accounts 
reopened on the ground that she had 
been charged a secret profit by defts. 
on the repairs executed by them In 
addition to their commission ; — Held : 
as pltf. knew * approved of the repair 
work being executed by defts., * defts. 
had made sufficient disclosure to pltf. 
that they were charging a profit. & 
the charges were not shown to have 
been unholr or imusual, pltf. was not 
entitled to have the accounts re- 
opened. — Sherbabd V. Barron, [1923] 
1 1. R. 21.— IR. 
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{1928] 2K.B.234. to (3) Retd. Bamsden 
V. David Sharratt & Scms (1980), 86 Com. 
Gas. 314. OeneraUy, Refd. Harrods, Ltd. v. 
Lemon, [1031] 2 K. B. 167. 

1685. Add, Annotations : — Apld. Alexander v, 
Webber, [1922] 1 K. B. 642f A Debtor, 
[1927] 2 Ch. 367. 

1686. Add, Annotation : — Apld. Be A Debtor, 
[1927] 2 Oh. 367. 

1688. Add, Annotation : — Generally y Refd. Be A 
Debtor, [1927] 2 Oh. 367. 

t688ae .] — Pltf. agreed to purchase a 

motor car from deft., A; in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfuUy, as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft, had promised, without 
the knowledge of pltf., to give pltf. ’s chauffeur 
a share of the profit on the side of the car if 
pltf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit : — 
Held : the surreptitious dealing between 
deft. & pltf.’s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 


to imudiate the contfaet, was not awace of 
the iS»ud, did not preveidi his exors. from 
now relying upon it ; they were entitled 
on the groi^ of the fraud to avoid the con- 
tract & to recover the deposit. — ^A jubxanoer 
V. Wbbbbr, [1922] 1 K. B. 642 | 91 L. J. 

K. B. 320 ; 126 L. T. 612 ; 38 T. L, R. 42. 
1640. Add, Annotation : — Generally ^ Refd. Be A 

Debtor, [1927] 2 Oh. 367. 

164f0a. .]— A. ^ployed L. as his agent to 

negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100, A, without the know- 
ledge or consent of A., paid L. a commission : 
— Held : tbe payment of the commission to 

L. by B. i^ndeiM the contract voidable, if 
not void, against A. — Be A Debtor (No.. 229 
of 1927), [1927] 2 Oh. 367 ; 96 L. J. Ch, 381 ; 
137 L. T. 607 ; [1927] B. So O. R. 127, O. A. 

1643. Add, Annotations : — Consd. Rhodes v, Mac- 
alister (1923), 29 Com. Cas. 19. Refd. Be Hall 
& Pirn (1927), 137 L. T. 585. 

1649. Add, Annotation: — As to (1) Reid. Weiss, 
Biheller So Brooks v. Farmer, [1928] 1 K. B. 
226. 

1662. Add, Annotation: — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1664. Add, Annotation : — Refd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110. 


PART VIII. SECT. 2, SUB-SECT. 16.— 
D. 

1685 lii. 1 — Any secret benefit 

griven by one contracting party to the 
agent of another vrlth the Intention 
of influencing hia mind in favour of 
the donor is a bribe, which entitles 
the other contracting party to claim 
to set aside the contract. — B aviks v. 
Donald, [1923] C. P. D 296.— S. AF. 

1686 Iv. .] — Courrs 

Manutactubino Oo., Ltd. 

D. L. R. 440; ajSTd., [19311 3 
273.~-CAN. 

PART VIIl. SECT. 8, SUB-SECT. 1.— A. 

1664 xiv a. .] — Pltf, not allowed 

to recover oommlssion on exchange of 
deft. *8 land, as there was no agree- 
ment in writing to pay such com- 
mlsBion as required by Alberta Stat. 
1906, c. 27. — ^Nunnelet ». Blatt, 
[1919] 2 W. W. R. 699 ; 47 D. L. R. 
254.~CAN, 

1664 xiv b. .] — Alberta Stat. 

1906, o. 27, applies only to the case of 
a vendor’s agent & does not apply to 
a commission or other remuneration 
claimed by a purchaser’s agent. — 
Potter v. Landbn, [1920] 3 W. W. R. 
1075.— CAN. 

1664 xiv o. .1 — Under an oral 

agency agreement an agent claimed 
oommlssion for selling at a lump sum 
certain property. Shortly before the 
trial, Alberta Stat. 1906, o. 27, was 
amended: — Held: (1) the amending 
Act did not apply to an agreement 
made before its passing ; (2) the agent 
was entitled to oompensation, fixed 
at the oommlssion rate on the lair 
proportionate value of the goods, for 
sale of the chattels. — Filtbau &. Db 
RoussTc. Nesbitt, [1020] 2 W. W. R. 
892 ; 63 D. L. U. 614 ; 16 Alta. L. R. 
622.— CAN. 

1664 xiv d. .3 — An agreement for 

the exchange of lands was on a principal 
form on one side of a sheet of paper, 
but in two parts, the one called the 
offer & the other the acceptance, the 
one being pleu^d immodiately above 
the other ; the lower part only was 
signed by deft.. & the upper was 
Signed only by the person with whom 
deft, was making the exchange. The 
upper part contained a clause by which 
the person signing was to pay ** the 
r^ular commission ** : & the lower 


u. Aome 
, [1931] 3 
W. W. Jl. 


part; signed by deft., contained the 
words : 1 agree to pay a commission 

on 126,000 at 2| per cent.*’ on execu- 
tion of the agreement to pltf. : — Held : 
the agreement to pay pltf. a commis- 
sion did not satisfy Stat. Frauds, 
8. 13, as enacted by 6 Geo. 6, o. 24, 
e. 10, &. amended by 8 Geo. 6, c. 20, 
8. 68, for the agreement was not in 
writing separate from the sale agree- 
ment, & an Mtion for the oommlssion 
could not be maintained. — Davis v. 
Beggs (1910), 40 O. L. R. 169; 17 
O. W. N. 63.— CAN. 

1664 xiv a. .3 — Held: the agree- 
ment^ pay a oommlssion, in order 
to be separate from the sale -agree- 
ment, need not be on a separate piece 
of paper. — H ayqabth v, Webb (1923), 
64 O. L. R. 172.— CAN. 


1664 xiv f. .3 — Silverman v. 

Degree (1919), 45 O. L. R. 107 : 47 
D. L. R. 713 ; 16 O. W. N. 278.— CAN. 

1664 xivg. .3— HeW: an addi- 
tion to Stat. Frauds was not retro- 
speotive, 8c was no bar to an action 
based upon an agreement not in 
writing entered nto before its enact- 
ment. 

An Act which is a bar to an action 
to rooover an agent’s commission nnless 
the agreement therefor be in writing 
la also a bckr, where such agreement Is 
not in writing, to an action by him 
to recover damages from Ills prmolpal 
for preventing him from earning the 
oommlssion. — S buth v . Upper Canada 
OoiJLBGB, [19213 1 W. W. R. 1164 ; 
67 D. L. iL 648 ; 61 S. 0. R. 418.— CAN. 

1664 xivh. Construction of 

aareement,] — ^McInttre 8c Co. r. Law, 
[19181 2 W. W, R. 859 ; 18 Alta. L. R. 

: 40 D. L R. 231.— CAN. 

1664 xiv U ^.3 — Land Agents 

Aot, 1912, B. 13, prevents a land agent 
from recovering oommlsaion under an 
oral agreement extending the period 
fixed for his authority by Uie document 
creating it.— Hooper v. Andbbson 
(Edward) 8c Co., Ltd., 119183 N. Z. 
L. R. 119.— N.Z. 

1664 xiv k. .3 — Land Agents 

Aot, 1912, B. 13, oovers every action 
for remuneration for or in respect of 
the sale of land : 8c the fact that an 
agent is not employed to sell land hut 
only to find a purchaser does not 
exolude the operation of the sect. — 
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Hooper v. Anderson (Edward) 8c 
Co., Ltd. (No. 2), [1919] N. Z. L. R. 
66.— N.Z. 

1664 xiv 1. The cfloot of 

Land Agents Act, 1912, s. 13, is to 
prevent the agent from recovering his 
commission by action. — Glasgow t?. 
Hood, [1920] N. Z. L. R. 686.— N.Z. 

1664 xvl a. .3 — ^McLaugh- 

lin & Oo. V. Bibkb, [1926] 3 D. L. R. 
908 ; [1925] 8. L. R. 690.— CAN. 

1664 xxi. Aoent aciing for 

eyndicaier—AUo member of syndicate.}— 
— Where an agent is interested himself, 
along with others, in a transaction 
wliioh is being carried through by him, 
he primd fctcie is not entitled to charge 
his oo-adventurers any commission. — 
Glasgow v. Hood, [1920] N. Z. L. R. 
686.— N.Z. 


1664 xxii. Soldier Settlenymt 

Act, 1919 (c. 71), s. 61.}— A real estate 
agent entitled to his commission on a 
sale made before the ooming Into 
operation of the above Aot. — Row- 
lands 8c Johnstone v. Holland 
(1920), 63 D. L. R. 662.— CAN. 


1664 xxlii. .}— Deft, listed 

lauds with pltf. for sale, 8c pltf. negoti- 
ated with three soldiers, although, 
apparentlv, pltf. did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Aot 
oame into force. Eventually the land 
was sold direct bv the Soldier Settle- 
ment Bowrd to the aoldiers Sc pltf. 
claimed oommisalon from deft. 
Held : pltf. not entitled to oommisslon. 
—Todd v. Potvin, £1922} 1 W. W. R. 
479 ; 63 D. L. R. 288 ; 17 Alta. L. R. 
226.— CAN. 

1664 xxiv. .3— Lands were 

listed with the Soldier Settlement 
Board at the specified price of 63,860. 
Deft, agreed to purchase at 63,800. 
The Board refused to pay moie than 
63,200. Deft, then arranged with 
the owner that the latter should trans- 
fer the lands to the Board for 63.200, 
which waa aubaeinmntly done. Sc he 
agreed to give, 8c diagivBflilapromlaaory 
notea for the difference as part of the 
oonsideration 6t aa In ino fc a ac in price : 
-^Held: the above aeot. did not imply . 
— Floweb e. Bandbmok, [1962] 8 
W. W. R. 464.— CAN. 

1664 XXV. .] — ^In order to found 

a legal claim for oommJssloii there 
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1669* Add, An$iaUUion .’ — Howard Houlder 
V. Kanx Mcb SJ9. Co., [1628] 1 K. B. 110. 

1670. Add. AnnoUttion : — Retd. Howard Houlder 
V. Manx Isles S.S. Co., [1628] 1 K. B. 110. 


1670a. .y-PYKE V. Hay (1844), 2 L. T. 

O. S. 280. 

1683. Add, Annotation : — ^Expld. Sc Distd. Patent 
Castings Syndicate v. Etherington, [1619] 2 
Ch. 254. 


must not only be a oansal, but also a 
oontraotual. relation between the 
introduction Sc the ultimate trans- 
action of sale. Where there Is no 
employment to sell express or implied, 
there can be no claim to remuneration. 
— ^Weepen V. Turner (1922), 68 
D. L. R. 748 ; [1922] 3 W. W. R. 623. 
—CAN. 

1664 xxvi. .] — Morris v. 

Walton <1914), 38 W. L. R. 647 ; 18 
D. L. R. 656 ; 84 Man. L. R. 361.— 
CAN. 

4669 i. Contract may be cxpreca 

or implied .] — In an action to recover 
remuneration on a quantum meruit 
basis for proourins: a purchaser for 
deft. *8 oil leases : — Held : althou^fh 
nltl. had at first acted as a volunteer on 
nls own initiative, the benefit of jpltf.’a 
introduction of the* purchaser had boon 
completed at deft.’s Implied reouost. 
Sc since deft, had accept^ the purohaser 
Sc profited by pltf.’s services, pltf. was 
entitled to be remunerated on the 
ground of an implied contract to pay 
therefor. — Johnson v. Forres, [1931] 
2 W. W. R. 819 ; 2 D. L. R. 940.— 
CAN. 


1671 vUi. .]— In the 

absence of an express contract as to the 
commission which a real cstaie agent 
is to receive, he is entitled to a reason- 
able remuneration having regard to the 
oircumstflmces of the particular case. 
The fact that the' agents in a certain 
town have established a custom among 
themselves as to the rate of com- 
mission, does not render such custom 
binding upon those who do baslnesB 
with them in the absence of notice, 
express or implied, that the charges 
for their servioes are to be based on 
such custom. — Garland v. Newman 
(1922), 06 D. L. R. 770 ; 32 Man. 
L. R. 1 ; [1922] 1 W. W. R. 867.— CAN. 

1671 U. When implied 

contract negatived,] — Deft, advertised 
his business for sale In a local news- 

E aper. The following day pltfs.. 

aving seen the advertisement, oallcd 
on deft. & inquired the price. Pltfs. 
then entered into oommimication with 
A., who ultimately bought the business : 
— Held: deft, had never considered 
that he was employing pltfs. to act as 
his agents. Sc pltfs. had failed to prove 
any implied contract by deft, bo 
remunerate them.— Ghapplb v. Moss, 
11920] 22 W. A. L. R. 74.— AUS. 

1671 X. .]— Pltf. was 

asked by defts. to find a purchaser for 
a wagon. Sc he succeeded in intro- 
ducing to defts. H., who bought the 
wagon from them. Defts. denied that 
it was agreed that pltf. should be paid 
a commission, but it was admitted 
that they knew that he received oom- 
mission for wagons sold by him. H. 
stated that he was sent to defts. by 
pltf. Sc would not have bought the 
wagon if he had not been persuaded by 
pltf. to do so : — Held : an agreement 
to pay commission was Implied. — 
Nicholas e. Dumoulin (1919), 46 
D. L. R. 687.— CAN. 

1671 xi« : — .] — ^An im- 

plied contract to pay a real estate agent 
a commission for his servlceB if he 
found a purohaser for a property is 
negatived by the fact that the owner 
refused to list the property vrlth him, 
although she gave him the terms upon 
which she was willing to selL — ^T olley 
Sc CO. V. Skuob (1922), 63 D. L. R. 
609.— CAN. 

1871 xiL .3— It is 

not a general principle of lav that 
whenever a man, having found out 
from the owner of propers the terms 
upon whlefa It can be sold or leased. 
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produces a third party who will buy 
or lease on those terms, he thereby Sc 
without more entitles himself to pay- 
ment of a commission by anch owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effeoted upon the terms stated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a oommiaaion, may well 
be a fact from which a promiseto pay 
a commission may be inferred. A 
mere volunteer who acts as a go- 
between between buyer Sc seller Sc 
ultimately produoes a sale cannot upon 
that fact alone found a legal claim for 
commission, nor can a third party, 
who acting for a possible purohaser. 
obtains from a property owner terms of 
sale or lease. Sc thus brings about a 
completed transaction upon those 
identical terms, legally claim a com- 
mission from the owner In the absonoe 
of some promise to pay a commission, 
either express or implied. — Chamber- 
lin V. Maw (1922), 68 D. L R. 754 ; 
[1922] 1 W. W. R. 29D.— CAN. 

1679 iv. Out of what fund pay- 

able ,] — The agent Is entitled to pay 
himself his commission out of any 
money paid to him by his principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to the agent 
by some third person on behalf of the 
principal. — Glasgow v. Hood, [1920] 
N. Z. L. R 686.— N.Z. 

1679 V. Depo/dt on sale of 

land, ] — licensed land agent, who does 
not hold from his principal a written 
authority to sell. Sc who, having 
effected a sale of his principal’s laud, has 
received from the purohaser, without 
his principal’s knowledge, a deposit, 
is not entitled to retain thereout his 
commission. — S mith v. Babon, fl921] 
N. Z. L. R. 467.— N.Z. 

■1679 Vi. .]— When a 

deposit on a sale of land is paid to a 
land agent he must pay it over to him 
oo demand, subjeot to the agent’s 
right to apply the same in payment of 
expenses, commission, or other charges 
incidental to the sale ; but oom- 
mlsslon wliicb is made irrecoverable 
by law is not a Just allowance deduct- 
ible by the agent. — Buchanan v. 
Samson, [1922] N. Z. L. R. 668.— N.Z. 


■n. Amount of remuneration — Sale oj 
mortgaged property — As if free from 
incumbrances.] — R^p. placed a farm 
in the hands of applts. for sale or 
exchange Sc undertook, should a sale 
or exchange be effected by them, 
to pay commission at speciflod rates. 
Applts. found a purchaser for the 
property Sc an agreement was executed 
whereby reap, agreed to sell the 
property “ as if free from inoum- 
brances.” Applts. sued for com- 
mission on tim full value of reep.’s 
property unincumbered, but the magis- 
trate held them entitled only to com - 
mission on the value of the equity 
of redemption : — Held : oommission 
was payable on the gross price of the 
property sold. — Kntvbtt Sc Pratt v. 
S^STED, [1918] N. Z. L. R. 63.— N.Z. 


so. Necessity for compliance with 
Land Agents Act. 1922.)— Pltf., who 
was a land agent, received instructions 
from deft, to sell d6ft.’8 property. Sc 
obtained a buyer at the price 
authorised, who paid pltf* a deposit 
of £209. On the same day that pltf. 
sold the property deft, sold Itto another 
buyer Sc in effect repudiated the con- 
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traot of sale effected by pltf. on his 
behalf. On the repudiation of the 
oontraot pltf. utUised the deposit of 
£200 received from his purchaser in the 
purchase of another property by tJie 
first buyer. Pltf. notwithstanding that 
he did not forward the deposit, with the 
signed oontraot to deft., leas his com- 
mission, sued deft, for commission on 
the sale. Deft, applied for a nonsuit 
on the grrouud that pltf. had not com- 
plied with the provisions of Land 
Agents Act, 1922, s. 8, deducting his 

commission from the deposit, & 

handing the bolanoo to deft. The 
maristrate having nonsuited pltf. : — 
Held : sect. 8 deals with the apnlioa- 
tlon of trust moneys Sc if the deal was 
going through it was the duty of pltf, 
as agent to act in compliance with It, 
but if the deal was not going through, 
if there had been repudiation as the 
magistrate found seot. 8 had no 

application. Pltf. was accordingly 

entitled to payment of his oommission. 
— Ballantyne V. Cloutt (1027), 29 
W. A. L. R. 93.— AUS. 

1684 la. .] — Hamel v. 

Patbnaude, [1925] 4 D. L. R. 1071 ; 
[1925] S. O. R. 493 ; revM., [1925] 4 
b. L. R. 577 ; Q. R. 35 K. B. 333.— 
CAN. 

1684 vl. .]— A distributor 

of machinery wrote its agent with 
reference to a prom?ectlvo sale at 
11,200 as follows : “ Your commission 
10 per cent. If wo finance, 26 per cent, if 
you handle cash basis ” : — Held : the 
phrase handle cash basis ” could not 
be given an alle^d trade meaning that 
the agent shoula buy from his principal 
Sc resell to the prospective purchaser & 
assume full responsibility to him. — 
Tbbnwith, Ltd. r. Jarvis Blbctrkj 
Co., Ltd. (B. C.), [1929] 4 D. L. R. 400 ; 
2 W. W. R. 489.— CAN. 


1684 vli. .] — A roal-estatc 

agent having oamtHl a oommission for 
procmiug a purchaser of farm lands 
entered into an agreement with th(; 
vendora by which they undertook to 
pay him part of the commission in cash 
and a percentage of the balance each 
year “ as it Is paid off by the purchaser 
on the oontraot.” Nothing was stated 
as to what wr)uld happen should the 
purchaser fail to make Ids payments or 
if the vendors should determine the 
contract. Tlio vendors, having become 
dissatisfied with the purchaser, deter- 
mined the contract of sale by agree- 
ment with the purchaser : — Held : the 
agent was entitled to recover the full 
amount of the commission.— Lbvenick 
V. Eddy & Eddy, [1931] 2 W. W. R. 
771.— CAN. 


1684 vlil. .] — Pltf. who as 

agent for defts. had prooui*ed a pur- 
ohasor on the crop-payment plan for 
two sections of land owned by defts. 
agraed In writing to accept 11,280 as 
his commission, payable, as to $60o 
thereof, on Nov. 1, 1930, ‘‘if N. (the 
purchaser) farms under said purchase 
ogrooment. Sc dellvcsrs your grain,” Sc. 
as to the remaining 1780 ” in the fall 
of 1931 under the same conditions of 
N. farming. Sc delivering the crop to 
you the same as 193^” Pltf. had 
recommended ' N. to derts. as a man 
fit Sc competent to perform his oontraot 
with them, but in the fall of 1930 his 
position was such that be was unable 
to carry on Sc. in oonsidoration* of a 
quit-claim deed, he was redeased from 
his contract. He had fanned the land 
in 1930, Sc delivered one-half share of 
the crop harvested by him to defts., 
but he aid not summerCallow aooording 
to the terms of the contract, or pay the 
taxes or tho Interest on the unpaid 
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1687a. (^mmlssion on aale.] — (l) Although 

commifisions on sales are usi^ly paid by the 
vendor, an express bargain may throw the 
commission upon the purchaser. 

(2) Where an agent is employed to make 
inquiries about a particular business with a 
view to his employer’s acquiring it, on the 
terms of his being paid by the purchaser a 
commission on the purchase price if business 


is transacted, & where the parties are brought 
together through his agency, he is entitled 
to commission, even where the actual pur- 
chase is ultimately effected through the inter- 
vention of another agent, provided that his 
services are really instrumental in bringing 
about the transaction. — Bow’s Emporium 
Lot>. V, Brett (A. R.) &; Co., Ltd. (1927), 
44 T. L. R. 194, H. L. 


p^hase-money, & ho ncgligrently 
allowed 125 acres of standing crop to 
go t<» waste : — Held : the condition 
of pltf.'s right to the commission was, 
not merely the purchaser’s delivery of 
deft. *8 Shan; of the grain grown on 
the land ; but also his farming the 
land in accordance with the terms of 
his purchase agroement, &, as ho had 
not done so in 1930, pltf. was not 
entitled to the $500, nor to the 
addltloual $750. — BliOATcii r. Vbb- 
MON^r Loan & Trust Co., [1931] 2 
W. W. R. 775.— CAN. 

ip. Antion for cummisaion on aide — 
Defence denyiny sale — Effect.] — Wlion 
in an action for commission on a sale 
the principal's pleadings deny the 
agreement for sale, such denial in- 
dicates Ms repudiation of U»e agreement 
to pay the agent, &, under the doctrine 
of anticipatory broach, the latt-er, on 
proving Ids right to the conmnssion, is 
entitled to Judgment for tlie whole 
amount thereof, oven though under 
the agreement It was to be paid in 
iustalineuts at dates which are yet in 
/wfuro.— H ani’ON V. 8'i-edman, [1925] 
1 W. W. R. 642.— CAN. 

■q. Tariff raic of Etdate Agents 

JriMiiiUe.] — Plein & Co. v. Jacobson 
& Son, [1928] App. D. 25.— S. AF. 

■r, dommistnon — Mexining of.] — The 
word “ commission " may quite pro- 
perly, both from a legal & commei'cial 
point of view, be employed as denoting 
a lump sum which represents no 
percentage on anything. — O ami'Bkll 
V. National Trust Co., Ltd., [1931] 

1 W. W. 11. 465 ; 1 1). L. R. 705.— 
CAN. 


PART VIII. SECT. 8, SUB-SECT. 1,— 
B. (a). 


1698 vii. .] — A sale of land 

directly by the owner, after it had been 
listed for sale with a broker, does not 
entitle the latter to hi.s commission, 
merely because it happened to be sold 
to a purchaser with whom he hud 
negotiated in a previous transaction. — 
Gilbert Brothers v. MoDill (1917), 
36 D. L. R. 324.— CAN. 


1693 viii. .] — Whore a person 

disco vors that another is considering 
the purchase of a piece of land & then 
ascertains from the owner that he will 
sell & pay a commission, but does not 
afterwards oommunioate with the 
prospective buyer, & the latter & the 
owner complete the sale themselves, 
there is no commission payable by the 
owner. — Lanoton v. Nichoi^on, [1918] 
1 W. W. R. 908.— CAN. 

1698 ix. .] — ^An agent for the 

sale of coal who had merely inter- 
viewed a customer & notified his 
principal that he hod done so : — Held : 
not entitled to a commission on an 
order given about two months later 
direct to the principal, Sc after on 
inraeotion of the coal by the customer. 
—Bond v. Sturoeon Consolidated 
Colubrirs, Ltd., [1918] 2 W. W. R. 
912 : 41 D. L. R. 147.— CAN. 


1098 X. .1 — In the absence of a 

Bpeolal agroement that he is to bo 
romdnerated If he does not find a 
purchaser, the agent is not ontitled to a 
oommisslon where the owner soils to a 
nurchoser whom he himself has found. 
Where the owner found tlie person who 
subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 


commission. — B arager v. Wallace, 
[1919] 2 W. W. R. 858 .* 48 D. L. R. 
158 ; 12 Sask. L. R. 301.— €AN. 

1693 xi. — - ■ .1 — Where an agent 
spoke to one about certain land Sc 
the latter refused to buy, but some 
time afterwards, hearing through 
another channel that the land could be 
rented, went to the owner's place for 
the purpose of renting it Sc was Induced 
by tlie owner to buy It : — Held : the 
agent was not eniitlcd to coramisBlon. 
— Tavlor V. Rabbitts, [1920] 1 

W, W. B. 1024 ; 53 D. L. R. 59 ; 13 
Sask. L R. 198.— CAN. 

1693 xjj. .] — Deft, desired to 

acquire or gain control of certain 
shares in a co, Pltf. outlined to him 
a plan. Sc for cairying out the arrange- 
ment one-third of the shares were to bo 
given to pltf. Pltf. worked on the 
undertaking Sc made oonsJderable 
progress, but before the sohemi; was 
carried out deft, obtained what he 
wanted in other ways & without 
making use of pltf.'s services : — Held .* 
pltf. could not recover the agreed 
commission. — M acIntyre e. Miller 
(1922), 70 D. L. R. 218; [1922] 3 
W. W. R. 529.— CAN. 


1093 xiii. .] — As a general rule 

Sc in the absence of any stipulation 
to the contrary a principal, who em- 
ploys a house agent on commission to 
find a purchaser for a house, retains 
the right as against the house agent 
of selling the house to a third party, 
who has not been introduced by the 
bouse a^nt directly or througli another 
agent at any time before a proper offer 
is brought to him by the house agent. 
If by so selling ho prevents the house 
agent from earning his proper com- 
mission he is not liable in damages, for 
tlie act of selling is a rightful act as 
against the house agent. — Boose v. 
Zkederbrrg & Duncan, [1 91 8 1C, P. D. 
283.— S. AF. 


1693 xiv. .1 — An auctioneer 

was employed to sell property by 
auction on condition that if the 
reserve price w'os not reached no 
commission was to be charged. The 
reserve price not being reached, the 
property was not sold. A prospective 
purchaser, who was present at the 
auction & who know who the owner of 
tlie property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced tliem. After protracted negoti- 
ations the prospective purchaser 
bought the property : — Held ; tiie 
auctioneer's agency terminated the 
moment he failed to sell by auction. — 
Martin v. Currie, [1921] T. P. D. 
50.— ^5. AF. 


1698 XV. ,1— Deft, listed his 

property with pltfs., real estate agents, 
for sale at a fixed price Sc on named 
terms. Pltfs. mentioned the property 
to one F., who thoroaftor negotiated 
with deft, for the purchase of the 
property. Sc concealed from bim the 
fact that pltfs. had sent him. Deft., 
then, without any knowledge of 

S ltfs.’ intervention, sold to F., on 
srms less advantageous to himself 
than those contemplated in the agree- 
ment between pltfs. Sc himself. There 
was nothing in the ciroumstanoes to 
put deft, upon his inquiry as to whether 
pltfs. had sent F. to him : — Held : 
pltfs. could recover neither a com- 


mission on the sale nor ansrthing for 
their services by way of giiantum 
meruit. — Elvin v. Clough (1908), 7 
W. L. R. 762 ; 8 W. L. R. 500.— CAN. 


1693 xvi. .] — In an action for an 

agent's commission on the sede of a 
farm by deft, to one C. held that pltf. 
could not recover ; because he had not 
been instrumeutid in bringing the 
parties together, C. having been dis- 
covered by deft.. Sc because pltf.’s 
employment with respect to C. was of 
a special character under the terms of 
which he was not to he entitled to a 
oommisslon unless he succeed in selling 
the land to C. on the terms stated ; he 
failed to secure an offer fi*om C. Sc 
deft, sold to C. direct. — ^W iebe v. 
Garvey. [1930] 2 W. W. R. 468 ; 3 
D. L. R. 992 ; 24 S. L. R. 554.— CAN. 

1700 iv. .] — If the seller has 

opened negotiations with a proposed 
buyer, but the negotiations are broken 
off. Sc later the buyer renews the same 
through an agent, the agent is entitled 
to commission. — F iiygeraij) v. Buck- 
ley, [1924] 4 D. L. R. 38 ; affg. 25 
O. W. N. 638.— CAN. 

1702xxxix. .] — H. agreed with 

S., who had certain properties in his 
hainds for sale, that he shouid receive 
half of the commission if he effected 
a sale. At the time a likely pur- 
chaser, C., was known to both parties. 
H. pressed C. to purchase, but after a 
time, as a matter of policy, Jot the 
matter drop, intending to approach C. 
■again on a fitting occasion. In the 
meantime a member of S.'s staff 
indirectly approached C., who decided 
to purchase : — Held : H, had estab- 
lished a chain of causation between his 
efforts Sc the result, & he was entitled 
to half the commission. — Heai.y v. 
Saunders (1921), 17 Tas. L. R. 32.— 


1702x1. .] — Pltf. as agent for 

the owner of certain property intro- 
duced it to A. The owner was asking 
£17 17«. per week. Pltf. gave A. the 
key, on which was a label bearing only 
the name of the owner. A. told pltf. 
the property was unsuitable. Sc returned 
the key. About a fortnight later A., 
through seeing the owner’s name on 
the label Sc consulting tlio telephone 
directory, discovered the ow’ner's 
address, &: met him to discuss the 
letting of the property, but did not 
tell him that she had seen pltf. After 
negotiations between A. Sc the owner 
extending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 13s. per week : — 
Held : pltf. was entitled to commis- 
sion. — Symons v, Calljl, [1923J 
V. L. R. 49.— AUS. 


1702x11. .] — Deft. gave to 

pltfs. written authority to soli her 
land on terms, one of which was 
“price, very lowest, £10,000.*' Pltfs. 
brought the property under the notice 
of A., who gut into personal com- 
munication with deft. & decided that 
it would suit him In every way, except 
as to prioe. After a delay of some 
weeks deft. Sc A. resumed negotiations, 
which led to a sale of the property to 
A. for £7.300 : — Held : the relation 
of buyer & seller was really brought 
about by pltfs., who were entitled to 
commission. — Birtchnrll r. Morris, 
[1913] V. L. It. 201.— AUS. 

1702 xUi. .] — Agent UeW ; 

entitled to recover commission. — 
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tltamm, ,1— In 1913, deft. 00 . 

employed pltfs., brokers, to sell its 


Dorlim the remainder of that year 3C 
the whole of 1914, pltfs. were working 
on this proposition, but failed to 
effect a sale. In 1915 the selling price 
was reduced to 175,090.00. In 1916, 
deft. 00 . sold to a purchaser intro- 
duced by pltfs. for 165,000.00 : — Hdd : 

8 1tf8. were entitled to commission on 
tie pdrohase price. — J abdine w. Pees- 
oorr Lumber Oo., Ltd. (1017), 44 
N. B. R. 60S.— CAli. 

1702 xUt .J— WtOTe loud is 

listed with a real estate agent for sale 
&, is afterwards sold by the vendor 
directly to a purchaser introduoed by 
the agent, the latter is entitled to his 
commission, even though the terms of 
sale given In the UsUng as the basis 
on which the agent Is to negotiate are 
not strictly adhered to. — Kiko v. 
SOHOK, [1918] 3 W. W. R. 892 ; 44 
D. L. K. 111.--CAN. 

1702 zlv. .] — Nunnellt r. On- 

8UM, [1921] 1 W. W. R. 506; 56 
D. L. R. 599 : 16 Alta. L. R. 455.— 

CAN. 

1702 zlvi. .] — Deft, agreed to 

pay pltfs. oommlssion on the sale of 
oertaln land, & agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, which was not ^ven. 
Pltfs. submitted the land to P. on 
terms of the listing & introduced P. 
to deft., who later, without pltfs.* 
knowled^ or consent, entered into an 
agreement with P. for sole of the land 
Sc of certain chattels used in farming 
it. The price of the land was some- 
what loss. Sc the cash payment con- 
siderably less, than as given in the 
listing: — Held: pltf. was wrongfully 
deprived of the right which the listing 
gave him to earn his commission.— 
Gilbert Brothers. Ltd. e. Krissb 
(1922), 89 D. L. R. 713; [1922] 2 
W. W. R. 1928.— CAN. 

1702xlvii. Agent .—Held .• 

not entitled to recover oommlssion. — 
Kennedy v. Viotory Land Sc Timber 
Co., [19223 3 W. W. R. 145; 68 
D. L. R. 301 j revsd.. [1922] 3 W. R. 
683 ; 70 D. L. R. 868.— CAN. 

1702xlviiL .}— If the relation 

of buyer 5c seller is really brought 
about by the act of the agent, ho is 
entitled to a commission although 
the actual sale has not been effected 
by him, but he must show that some 
act of his was the causa causans or the 
elfloient cause of the sale. — Buntino 
V, Hotland Sc Watkins (1923), S3 
B. O. R. 291.— CAN. 

1702 xUx. — .] — Deft, wishing to 
sell his house placed it in an agent's 
hands, flxii^ a net price. The agent 
introduced P. but negotiations faiUng, 
deft, cancelled the agent's instruction 
to sell. Borne time later deft. 5c P. 
agreed upon terms Sc a sale resulted : — 
Meld: commission was payable on 
the amount P. first offered through the 
agent. — ^Fraser v. Harrison, T1924J 
1 D. L. R. 766 : 56 N. S. R. 431.— 
CAN. 

1702 L .] — ^PltL prooured A., 

B., & C* to enter into an agreement to 
purchase deft.'B mineral claims on 
certain terms of iiayment, upon which 
pltf. was to receive a commission as 


Jnder this agreement a ^rtion of the 
purchase price was paid Sc pltf. got his 
commission, but the agreement was 
afterwards oonoellod. Subsequently 
B., who had advanced to A. a 
considerable part of the money paid 
by him under the agreement, entered 
into an agreement direct with deft, 
to purohaae the claims paying 110,000 
down, 5c pltf. sought to recover com- 
mIsBiott on that sum : — fifekf .■ pltf. 

J.8. 


was not the efleotive cause of the 
sale. — O lsen v. Pearson, [1934} 1 
D. L. R. 1097.— CAN. 

1702 11. .) — R. M. Buchanan Oo., 

Ltd. V, Eby, [1927] 9 D. L. R. 819 ; 
[1927] 1 W. W. R. 929 ; 81 Saak. L. R. 
488.-<JAN. 

1702 Ul. .>— Nmholbon e. Db- 

Bubb (Alta.), [1927] 3 W. W. R. 799.— 
CAN. 

17021111. * .) — An agent gave G. 

a card to view certain property. After 
Inspection O. decided not to buy as 
the price was too high. Some months 
later Q. saw a ** for sale ** notice on the 
property which reminded him that he 
had previously inspected the property. 
He then, without further oommunioa* 
tion with the agent, negotiated with 
the owner direct 5c purchased for a 
smaller amount: — Held: the causa 
causans of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase price. — Doyle e. 
Gibbon, [1919] T. P. D. 220.-^B. AF. 

1702 liv. .] — Certain property 

given lor sale by the owner to an 
auctioneer at a fixed oommlssion was 
not sold, the reserve not being reached, 
5c was thereafter given to the auctioneer 
lor sale privately. L., on passing the 
property, saw a notice up referring 
mtending purchasers to It., but being 
aware of the foot that the auctioneer 
had boon selling the property went 
Co the auctioneer, who referred Idm 
to the owner. L. tnoroupon went 
direct to the owner Sc bought the 
property after having told him that he 
came on his own behalf 5c not at the 
instance of any agent: — Held: the 
auctioneer was entitled to Ids com- 
mission. — Thboaskes V. Mkiicle, [1922] 
T. P. D. 317.— S. AF. 

1702 Iv. .] — Where a vendor 

oonoJudes a contract of sale with a 
party with whom his real estate agent 
has been negotiating in ignomnue that 
he is such a party, the agent is entitled 
to his commission If the olroumstauoes 
are such that the vendor ought to have 
made inquiries which would at once 
have revealed the facts. — Qbiffiths v. 
Anderson, [1925] 4 D. L. K. 976. — 
CAN. 

1702 Ivl. .] — Nelson c. Hirsoh- 

BORN, [1927] App. D. 190. — S AF. 

1702 IvU. .1 — Then WITH v. 

International Harvester Co. (B.O.), 
[1928] 2 D. L. R. 121.— CAN. 

1702 Will. .1— A real estate agent 

who brings his principal into relations 
with the acti^ purchaser is the 
effective cause of the sale 5c entitled 
to bis commission, although the 
principal sells behind his back Sc the 

S rioe paid by the purchaser is less than 
[le sum at first demanded by the 
principal. In the present case wherein 
the purchase-money was paid into deft, 
bank, a creditor ox the vendors, under 
an arrangement under which It under- 
took to pay the agent his commlaslon 
out of the sums pmd in, held that the 
fact that the property was first trans- 
ferred to the banke manager who 
afterwards transferred it to the pur- 
chaser introduoed by the agent did not 
take away the agent's right to the 
commission, slnoe the transfer to the 
manager was taken merely to sooure, 
in the interests of the bank Sc the other 
creditors of the vendors, a sale to said 
purchaser ; 5c, mmreover, the agent 
was entitled to succeed against the 
bank on the ground that, whether the 
sale originally contemplated t.e., that 
from the vendors dir^ to said pur- 
onaeer, was or was not called off, the 
bank's manager had agreed that the 
bank would pay the agent the com- 
mission If the transfer from the manager 
to said purchaser went through. — 
Ladd e. Banqub Canadxenne Nation- 
als (Man.), [1928J 8 W. W. R. 272.— 
CAN. 


6S 


1702 fix. .] — The agent is 

entitled to commission If he has been 
the means of bringing the parties 
together, although he may not actually 
have introduced them to each other, 
Sc although the actual sale has not been 
effected by him. — B rett Sc Oo., Ltd. 
t?. Bow'S EsfPORiUM, Ltd., [19281 
S. C. (H. L.) 19.— S<X)T. 

1702 lx. .] — The owner of a 

property of 1,608 acres, put it into the 
hands of an estate agent with the 
following instructions ; " Price £1 per 
acre, or lease for a term of three years 
with option of purchase at 2s. per acre. 
I hereby authorise you to sell the above 
property." The agent obtained a 
lessee for three years, with an option 
of purchase at £1,682. Shortly before 
the expiration of the lease, the lessee 
asked the agent to try Sc get an 
extension of the option for twelve 
months, 5c, on the latter's advice, 
visited the owner for that purpose, the 
agent at the same time writing to the 
owner informing him of the proposed 
visit. An extension of the lease was 
granted, but the price of the option was 
moreased to £1.800. The lessee exer- 
cised this option, 5c became the pur- 
chaser of the property : — Held : there 
was evidence suificiont to justify a 
finding that tho agent was the efilcieut 
cause of the sale, 5c that tliereforc he 
was entitled to commission thereon. — 
Upjohn v. Illingworth (1928), 29 
a. R. N. S. W. -1 ; 40 N. S. W. W. N. .'i. 
— AUS. 

1702 Ixi. .] — Greaves v. Salis- 

HUKY (Bask.), [1929] 3 D. L. It. 289.— 

OAN. 


1702 Ixli. .1— SiMONriTc I). Moxam, 

[19291 1 D. h. R. 825 ; 1 ^V. W, R. 
513 ; 38 Man. L. It. 113 ; ajGTd., [1930] 
a. O. R. 334 ; 2 D. L. R. 991.— CAN. 


1702 Ixlil. .] — if an owner has 

(5ontraoted to pay a ooiniriissiou to an 
agent if the latter finds a purchaser. 5c 
the I'elatiou of buyer 5c seller is really 
brought about by some act of the 
agent, he is entitled to the oommissiou 
althongh tho actual sale has not been 
eflooted by him. — G raves v. McLean, 
[1931 J 2 W. W. R. 895).— CAN. 

1702 Ixiv. .J— KEirmue. Knijers, 

[1931] 3 1). L. H. 189.— CAN. 

■r. Hurclioser wiling behind 

agent’s back.} — Held: principal liable 
to pay full conuniesion on conolusion 
of a contract of sale with the pui'chaHor. 
— MEKRrrr u. Doherty. [19251 3 
D. L. R. 797.— OAN. 


PART VUI. SECT. 8, SUB-SECT. 1.— 

B. (b). 

1708 X. .} — One of two real 

ratate agents with whom property was 
listed for sale : — Held : entitled to 
commission on a sale initiated by him 
but completed by the other agent, to 
whom the purchaser made known his 
wish to buy the property after It had 
been brought to his attention by pltf. — 
ORiYFiTus V. Anderson, [1U26J 2 

D. L. R. 657 ; [19261 1 W. W. R. 966 ; 
36 Man. L. R. 480.— CAN. 

1703 xi. .] — Deft, placed a 

property In the hands of several 
agents, including pltf., for sale. Pltf. 
found a purchaser who was willing to 

8 ay the price as ultimately fixed for 
le property. Sc despatched a tele- 
gram stating that fact to deft. Before 
deft, received the telenom, however, 
he bad in fact sold the property to 
another person through another agent. 
In an action by pltf. for oommisaion : — 
Held : ho had not complied with the 
Implied condition attcMhed to the 
promise to pay oommlssion, namely, 
that he should find an able 5c willing 
purchaser 5c introduce him to the 
vendor before the vendor had in fact 
sold the property to some other person, 
5c was tnerecoro not entitled to recover 
oommiaslon. — D ainton v. Chivebs, 
[1988] V. L. R. 555 : 49 A. L. T. 299 ; 
[1928] Argus L. It. 394.— AUS. 
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1699a. Agent for sale of lottery ticket — Sale by 
principal.} — Nash v, Shepheard (1931), 75 
Sol. Jo. 331. 

1705a. .] — Where an agent is instructed, but 

not as sole agent, to sell a house, & he 
procui'es an offer to purchase “ subject to 
contract,” & that offer is accepted by the 
vendor “ subject to contract,” but the sale 
subsequently goes off owing to the vendor’s 
obtaining a better offer through another 
person, the agent cannot recover commission 
from the vendor as there is no binding con- 
tract of sale, & he cannot recover damages 
from the vendor, as the vendor has not com- 


mitted any breach of contract whereby the 
agent was prevented from earning his com- 
mission. — Raymond v. Wooten (1931), 47 
T. L. R. 600 ; 76 Sol. Jo. 646, D. C. 

1706a. .1 — ^Bow’s Emporium, Lod. v. 

Bbett (A. R.) & Co., I/TD., No. 1687a, 
ante. 

1711. Add. Annotation: — As to (1) Consd. Price, 
‘ Davis V. Smith (1929), 141 L. T. 490. 

1718. Add. Annoiaiions : — As to (2) Refd. Howard 
Houlder v. Manx Isles 8.8. Co.. [1928] 1 
K. B. 110. Generally t Refd. BentaJl, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 


1706 ix. Delete the words “& en 
titled to commlssiou.** 


1706 xili. .1— Pltf. intro- 

duced to deft. A., who wished to 
purcoase a property for his son, D. 
J)oft.’H house w’as eventually trans- 
ferred to the trustees of C.'s oHtato, In 
which A.'s faniily was iiitorestod, & 
the purchase-money was paid by the 
trustees at the instance of A. Deft, 
alleffod that another a^ent, thougfh 
aware of A. *8 inspootion of the house, 
obtained B.’s siirnaturo to the con- 
tract of sale : — Held : the verdict 
should be entered for pltf. — Websteh 
(A. G.) & Sons, Ltd. w. Cotton 
(1919). 15 Tas. L. K. 17.— AUS. 

1706 xiv. .1 — An aeront is 

entitled to commission on a sale 
brouirht about by his action in putting 
the purchaser in touch witb the 
principal, even though the purchase 
is Bubsequontly completed through 
another agent. — Pkttypiece v. Hol- 
den (1920). 40 D. L. R. 386.*— CAN. 


1706 XV. .] — The commis- 

sion on a sale of real estate was given 
by the ot. to the agent who found the 
purohasor & put the vendor in motion 
to moot him, rather than to another 
who performed services in connection 
\vith the effecting & carrying out of 
the sale. — Bateman v. Snelohove Sc 
Gaiiden, [1921] 1 W. W. U. 305 ; 14 
Bask. L. R. 69 ; 57 D. L. R. 283.— CAN. 


1706 xvi. . ] — A. promised 

B. a coniraisRion If B. sold a Rhin. B. 
employed a broker as Bub>ageut, who 
mentioned the matter to another agent, 
& it was passed on through others 
imtil, about nine months after the 
agreement with B., a broker to whom 
the matTor was mentioned came to 
A. Sc made an arrangement directly 
with him resulting in a purchaser 
being obtained. B. continued his 
BcrviocB. which wore accepted by A., 
up to the tbne of sale, & was of assist- 
auce in procuring the Govt.’s consent 
to a transfer of the ship to a foreign 
registry: — Held: B. entitled to com- 
mission. — G ukku V. Godson, [1921] 
2 W. W. R. 209 ; 00 S. C. R. 653 ; 60 
D. L. H. 096.— CAN. 


1706 xvil. .3— Pltf. en- 

deavoured to effect a sale of deft.'s 
land to a oo., of which H. was a director. 
Sc introduced H. to deft. Tiie parties 
oiled to agree upon terms & the 
negotiations ended. Sc pltf. mudo no 
further effort to sell the land. Sub- 
sequently deft, through anotlier agent 
sold the land to H., who purchased it 
on behalf of another oo. : — Held : pltf. 
was not outitlod to oommiHsioii. — 
Nkve ij. Leebon, [1921] 1 W. W. R. 
904.— CAN. 

1706 xviil. .]— After pltfs., 

with whom a liouse had been Ustod, 
introduced a prospective purchaser to 
the vendor, the purchaser cudeavnured 
to induce the vendor to redutso the 

S lice. The vendor was imwillbig to 
X a figure agreable to the purchaser, 
Sc the latter then negotiated through 
other agents, with whom the house 
had also been listed, 6c finally bought 
it : — Held : pltfs, were entitled to 
commission. — Brook Sc Allison v, 
Hendricks (1922), 66 D. L. R. 825 ; 


15 Bask. L. R. 439 : 11922] 2 W. W. R. 
680.— CAN. 

1706 xix. .1— Deft, listed 

a property with pltfs. with instructions 
to find a purchaser at the price of 
$5,000. A month later deft, listed the 
property with another broker at 
$4,750, the seoond broker having his 
ufllces across the hall from mtfs.* 
offices in tlie same building. Pltfs. 
Interosiod S. in the property & brought 
her to view it. Shortly after B. went 
to pltfs,* offices with a view to pur- 
chasing, Sc when about to outer the 
offices saw a picture of the property 
in the window across the hall marked 
for sale at $4,750. She went into 
pltfs.* offices, discussed the sale but 
went out without making the purchase, 
crossed the hall Sc purchased the 
property from the second broker at 
$4,750: — Held: pltfs. were entitled 
to their oommission — TurnkilMeakin 
& Co. t). Field (1923), 33 B. C. R. 66.— 
CAN. 

1706 XX. .] — Carr v. La 

Dreche, [1027] 2 D. L. R. 480 ; [1927] 
1 W. W. R. 674 ; 38 B. O. R. 97.— CAN. 

1708 xxi. .]— Pltf. received 

wiitton authority from deft, to entex 
into a contract with a purchaser for 
the sale of Ills farm Sc stock. The rate 
ot remuneration was stated to be a 
certain percentage on the value of the 
land sold. Pltf. introduced the pro- 
perty to a prospective buyc?r, who 
ultimately purcha.sed the property, 
but tJirougb the instriimentalJty of 
another agent. Pltf. olaiined from 
deft. £171 19 9. in respect of the laud 
sold. Sc £05 in rospoot of the stock Sc 
Implements. The jury found that the 
sale had resulted from tho introduction 
of the purohasor from pltf. ; — Held : 
pltf. *8 right to commission depended 
on tho terms of his authority, & this 
did not authorise any commlssiou on 
the pule of tho stock. — R owe v. 
Butler, [1921] N. Z. L. R. 437.— 
N.Z. 

1706 xxii. .] — Deft, agreed 

to pay pltf. commission if a sale of 
deft.’s house to X., who was luti*o- 
duced by pltf., w'ont through. Deft, 
also agreed to let pltf. know should he 
be unqiared to sell his house for a 
smaller amount than ho had mou- 
tioued to pltf. Deft, subsequently 
instructed anotlier attorney to offer 
the house to X. at a reduced price, & 
u sale was thereupon oonoludod : — 
Held: pltf. was entitled to the com- 
mission agreed upon. — Van dkr Walt 
V. Hofmkyk, [19201 O. P. D. 60. — 
S. AF. 

1706 xxiii. .] — A. agreed to 

give B. a commission in case of a sale 
of certain premises. B. introduced 
C., but no sale resulted. C., of his 
o^vn motion & not as an ogcut of B . 
subsequently introduced D., & A. sold 
the premises to D. : — Held : B. was 
not entitled to oominiHsion. — G oddard 
I). Arnold, [1922] T. P. D. 167.— S. AF. 

1706 xxiv. .] — ^W’'atxace v. 

Wksterman (B. C.). [1928] 3 D. L. R. 
939.— CAN. 

1706 XXV. .]— EoRoniNSKi 

V. National Trust Co., McDouqall v. 
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National Trust Co. (Alta.), [1929] 1 
D. L. R. 268.— CAN. 

1706 xxvi. .] — ^Bell-Ibving 

V. Macaulay Kioolls, Ltd., [1931] 
S. C. R. 276 ; [1931] 1 D. L. R. 381 : 
reap., [1930] 2 D. L. H. 326 ; 42 

B. C. R. 140.— CAN. 


1707 ii. .] — In a dispute as to 

which of two real -estate agents was 
entitled to the commission on a sale : — 
Held : the one who first through his 
advortisoment attracted Sc interviewed 
tho purchaser Sc directed him to the 
owner was the efficient cause of tho sale 
& entitled to tho commission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser Sc wbo.oe agent first showed it 
to him. — Buffet v. Waller & 
Lazabnick, [1920] 2 W. W. R. 404 ; 
62 D. L. R. 499 ; 30 Man. L. R. 437.— 
CAN. 

1707 ill. Loan broker,] — The 

office of a loan broker is to bring 
together the borrower & the lender 
who is willing to open negotiations on 
a reasonable basis, Sc when he has done 
that, he bets done all that is nec^NJsary 
for him to do & earn his oommlseion. — 
Vasauji Moolji V, Xarsondas Tbjpal 
(1927), I. L. R. 62 Bom. 627.— IND. 

1716 vii. .] — A broker, employed 

by a house owner to find a purchaser 
for tho house, Is entitled to receive the 
remuneration agreed upon, wlien the 
sale takes place in favour of a purchaser 
introduced by the broker, although tho 
actual negotiation or completion of the 
sale may not have taken place through 
the direct intervention of the broker. — 
Roopji & Sons v. Dyer Meakrr & 
Oo. (1930), I. L. R. 52 All. 688.— IND. 


PART Vlll. SECT. 3, SUB-SECT. 1.— 
B. (o). 

1. 1. 8. P. Satohidinanda Duit v. 
Nritta Nath Mitteb (1923), I. L. R. 
60 Calc. 878.— IND. 

tii. .] — Where a land agent is 

employed to sell or exchange the 

E roporty of his client. Sc oommission 
) to be paid to him U’hon ho has 
“ effected ” a sale or oxohonge of suoh 
property, his right to commission 
aooruoB when he procures a valid 
contract for the sole or exchange of 
such property. — Nigro v, Wilson, 
[1924] N. Z. L. R. 834.— N.Z. 

1722 i. Completion of entire con- 
tract.] — Greer v. Godson (1918), 40 
D. L. R. 218.— CAN. 

oi. .] — Pltf. found a pur- 

chaser for deft. ’8 land, the amount of 
commission was agreed on, & an agree- 
ment of sale executed. The pur- 
chaser subsequently refused to carry 
out the sale : — Ileid : pltf. was entitled 
to the commission. — Doner v. Loobr, 
119201 2 W. W. R. 388 : 53 D. L. R. 
39 : 30 Man. L R. 350.— CAN. 

st. Commission payable on re- 

ceipt of purchase-money — Payment by 
pinmissory notes,] — An agreement pro- 
vided that commission was *’ to become 
duo Sc payable when the purchase- 
money or any part thereof nas been 
paid ** : — Held : defts. having accepted 
promissory notes in Uou of a cash 
payment, the promissory notes must 
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1726. Add. Annoiaiiom : — ^Refd. Houlder Howard 
V. Manx Tales S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1738. Add. Annotation : — Con^. Bow’s Hmporiuiii 
V. Brett (1927), 44 T. L. R. 194. 

1739. Citations : — ^For the existing citations sub- 
stitute as follows : — 

(1887), as reported in 68 L. T. 96 ; 3 T. L. R. 
836, H. L 

Annotations : — For Mentd. Barnett v. Isaac- 
son (1888), 4 T. L. R. 695,** read **Refd* 
Barnett v. Isaacson (1888), 4 T. L. R. 695.** 


Add. Annotations: — As to (2) Consd. Price, 
Davies v. Smith (1929), 141 L. T. 490. 
Generally^ Reid. Keppel v. Wheeler, [1927] 
1 K. B. 677. 

1740. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1023] 1 K. B. 110. 

1741. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1746. Add. Annoiatio 7 i 8 : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentoll, Horsley & Baldry v. Vicaiy (1930), 
47 T. L. R. 99. 


be treated as a cash paj^uiont so far as 
pltf. was CO ncornod.-— C ross v. Wood 
(19211 64 D. L. R. 105 ; 50 O, L. R. 
15. — CAN. 

sa. Commission payable for ser- 

vires already rendered A — When it has 
been definitely agreed to pay an agent 
commission for his services in negoti- 
ating a sale, & the payment was to be 
made for services already rendered & 
was not to bo dependent upon the pay- 
ment of the purchase price, the agent 
can recover the commission under the 
agreement, although the purchaser has 
failed to make any payment after the 
first one. — CAUAficnAEL t*. Bowers 
(1022), 67 D. L. R. 615.— CAN. 

sb. .1 — Held : pltf.’s claim was 

not aftected by changes made in the 
agreement between purchaser & defts. 
If defta. saw fit to vary the terms of 
the agreemont & accept property in 
lieu of cash, that should not prevent 
pltf. from obtaining payment of his 
commission, which he earned when ho 
procured a bindlug agreement for the 
sale of the property. — Crawford v. 
Imperial Trust Co. op Can., [1929] 4 
D. L. R. 913 ; 64 O. L. R. 433.— CAN. 

PART Vin. SECT. 3, SUB-SECT. 1.— 
C. (a). 

1729 iii. — — Sale of remainder of 
land.] — IMtf. employed deft, to sell 
a house & portion of the block of land 
on which it stood . Deft, found a 
purchaser & a contract of saio was 
signed under which pltf, gave the pur- 
chaser certain provisional rights over 
tlie unsold portiou. Afterwards pltf. 
emloavourotl to obtain from the pur- 
chaser a modification of the contract 
with regard to the rights over the 
unsold portion, & deft, did con- 
siderable work in trying to induce the 
purchaser to vary the coutra^'-t lu this 
respect. During the negotiatioas loft, 
repeatedly urged pltf to sell the whole 
of the land. Negotiations having 
failed pltf. belilnd the ba<5k of deft, 
sold the remainder of the land to the 
original purchaser 8c tiie whole was 
Included In a single transfer : — Held : 
deft, was not entitled to commission 
on the sale. — McAndrew v. Gray 
(1920), 20 S. R. N. 9. W. 635.— AUS. 

PART Via. SECT. 8. SUB-SECT. 1.— 
C. (b). 

*w. Transadiion similar — Further 
sale.] — A, in 1911 employed pltf. to 
sell a Crown lease, & an agreement was 
cntercjd into wlilch provided that if 
pltf. sold the lease for £25.000 he was 
to receive £5.000. In 1914 through 
the lustrumoutaiity of pltf. the lease 
was transferred to S. &, on payment 
by S. of £.5,000, pltf. received £1,000 
as commission. In 1919 A. & S. sold 
the lease tx) T. for £14,000. Some 
years prior to tills sale pltf. had sub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
was omuloyed for that purpose by A. 
& S., bad brought about the sale to T. 
Pltf. claimed commission in respeot 
of the sale to T. : — Held : pltf. was not 
entitled to commission. — Dewdnet e. 
Matdkson. 11923] 8. A. S. R. 106. — 
AUS. 


PART Via. SECT. 8, SUB-SECT. 1.— D. 

sa. Agent to obtain nwney for project — 
Ex^nsion tt modification of proj^aal.] 
— Held : the a^nt was entitled to 
recover commisdon. — T homas v. Gale, 
[19271 1 D. L. R. 593 ; S. C. R. 314 : 
varyina. [1925] 3 D. L. R. 767.— CAN. 

sb. Agent to procure loan to third 
party — Loan raised by third peurty.] — 
J’ltf. claimed a oommisslon of 1 per 
cent, from deft, on the ground that the 
latter had requested him to raise a 
loan of £27,500, subsequently increased 
to £35,099, not on b^alf of deft, but 
on behalf of one F. It was admitted 
that deft, had sold a oortaiu property 
to F. for a sum of £45/)90.£l9,900 to be 
paid in cash &: the balance to be secured 
bv u bond over the property ; through 

f iltf.’s ciTorts the manager of a certain 
nsurance oo. was prepared to advance 
£27.500 to F. on a first ridge, over the 
property & that thereof (er a sum of 
£35,000 was ill fact advnucod by the 
Insurance eo. upon that security, 
together with certain additional 
securities. Deft, denied that he had 
made the con tract allei^d with pltf. 
& stated that the real arrangement 
between them was that pltf. should 
raise a loan of £27,500 on behalf of 
deft, himself & not for F., 8c further, 
that if F. paid off the whole amount 
of the purcliose price in cash pltf. was 
not entitled to any commission what- 
ever, 8c that F. had peraonally raised 
on his own behalf a loan of £3.5,000 
not on the security of the property 
aloue hut on additional seourltlo.s 
belougJug to him. At the trial pltf. 
applied for leave to amend his declara- 
tion so as to base his claim on a man- 
date to raise a loon of £27,000 only. 
The trial ct. refused to grant the 
ttinondinent & held pltf. bad earned 
commission on £35,000, the sum 
actually advanced to F., but as pltf. 
had declared himself satisfied with 
£275 awarded the latter amount. 
Deft, having appealed : — Held : coin- 
mi.ssion of 1 per cent, was pronilHod 
pltf. by deft, if the former was instru- 
mentaJ in obtaining a loan of £27, .500 
from the insurance co. to F. ; further. 
In view of application for amendment, 
which should have been granted. It 
was unnecessary to consider whether 
pltf. was entitled to oommisHiop on the 
whole sum advanced. 8c. as on the facts. 
It wos clear that £27,500 would have 
been advanced on the property alone, 
the fact that £35.000 had been lent 
upon the property, together with 
additional seourlty, did not debar pltf. 
from recovering commission on 
£27,500 . — Sammel V. Jacobs & Co., 
[19281 App. D. 363.— S. AF. 

so. Agent to sell — Third party entering 
into partnership with pnncipal.h~A., 
an agent employed bv P. to obtain a 
purchaser for a mill, introduced M. to 
P. The sale did not go tiirough. 
P. eveutuaily entered into a contract 
of partnership to work the mill, the 
partners being P., M. Sc C. ; — Held : os 
the trausaotlon resulting from the 
agency differed substantially from that 
whioli A. had been employed to 
procure, he was not entitled to any 
remuneration. — B order v, Edley, 
[19201 O. P. D. 19.— B. AP. 
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pi. .1 — Pltfs, claimed for 

commission on sale of timber holdings 
of deft. co. The shareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, ec a letter 
from the co.*s managing director to 
pltfs. offered 135,000 commission 
should pltfs. make a sale at a certain 
named price, which price would net the 
CO. such minimum price. A sale was 
made through other agents, not for a 
lump sum, out lor a price based on 
board measurement to be paid for os 
the timber was taken, with an addi- 
tional sum to be paid when the timber 
had been logged : — Held : the sale 
was not a sale witliln the contract. — 
Kokayv. NiMPivisn Lare Locoing Co., 
Ltd., & Garland, [19191 2 W. W. R. 
106.— CAN. 

y i. .] — E. requested 8., a 

servant of pltf., to obtain a buyer for 
his property. E. told S. that he 
wanted £860. & would pay com ■ 
mission. S. then asked K. if he would 
consider an offer. E. replied ho 
wanted £800 clear. S. Introduced K. 
to E., but the price offered was too 
low, & after various negotiations no 
sale took place. 9ix month.s later E. 
sold the property to K. for £600 : — 
Held : as tiio buyer otjered Jess tlian 
£800, pltf. was not entitled to com- 
mission. — Robinson v. Eves, [1917] 
8. A. L. R. 71.— AUS. 

y li, , ] — Held : as the 

employment was a general one, the 
price mentioned being intended not 
as a hard &. fast one, but as a basis 
of uogotiatiouH, pltf. was entitled to 
the agreed ooTmnlssiou on the price 
obtained. — Prkntjok v. Merrick, 
[1917] 3 W. W. R. 1060 ; 24 B. C. R. 
432 ; 38 D. L. R. 388.— CAN. 

y iii. .] — All owmer In Apr. 

listed with an agent eortaln land 
for sale at $35 au aero with a fixed 
cosh payment, the price to include the 
crop. In Nov., after the owner had 
taken off & sold the crop, tiie agent 
sold the laud for $30 an acre on a 
small cash payment : — Held : In order 
to earn his commission the agent had 
to obtain a purchusor for the laud 8l 
crop at $35 per aero. — Fitchell v. 
Lawton, [1919] 3 W. W. R. 728 ; 49 
D. L. R. 18#.— CAN. 

y Iv. .] — Deft, listed his 

farm with xiltfs. for sale at $38 un 
acre. Deft, sold tiie land at $37 an 
aero to one introduced by pltfs. : — 
Held : pltfs. wore entitled to com- 
mission. — SMini V. WuiouT, [1919] 3 
W. W. R. 1094 ; 49 I>. L. R. 408 ; 
12 Bosk. L. R. 491.— CAN. 

y V. ,] — When a proprietor 

goes to an agent 8c requests liiui to find 
a purchaser, naming at the same time 
the sum which he is willing to accept, 
that will oonstltute a general employ- 
ment, 8c should the estate be eventually 
sold to a purchaser introduced by tiie 
agent, the latter will be entitled to his 
oommisslon, altbougli the price paid 
should bo loss than the sum named at 
the time the employment was given. 
The mention of a specific sum prevents 
the agent from selling at a lower price 
without the consent of his employer, 
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1746*4 Agent to sell property — Agent himself buy- 
^ property — With consent of principal J — 
Where an agent has been instructed to sell 
property on commission cdter failing to 
find a purchaser, agrees with his prindpal 
to buy the {property himself, he is not entitled 
to commission on the purchase by himself 
unless his principal has expressly agreed that 
such commission shall be 2 >ayable. — HocEm 
V. Waixeb (1924), 29 dom. Oas. 296. 

1746b. At stated price — Sale at lower price — 

With consent of principal.] — Price, Davies 
& Oo. V . Smith, No. 1780a, post , 

1751. Add, AnnotcUion : — As to (2) Refd. Howard 
Houlder v, Manx* Isles 6.S. Oo., [1928] 1 
K. B. 110. 

1761a. .] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of defts., the owners of a 
steamship, a charteroarty of the steamship 
which was to be in force from Oct. 1920 for 
live yecu«, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
tune between the signing of the charter & 
the completion of the charter period for 
£125,000. On the day when the charter- 
party was signed defts. si^ed & gave to 
pltfs. a commission note in these terms : 
“ Wo hereby agree to pay you ... 6 per cent, 
brokerage on hire. . . . Should the option of 
purchase contained in the charter be availed 
of, the brokerage on purchase to be 3i per 


emit. . . The chartezparty was acted upon 
until June, 1921, when defts. sold the steam- 
ship to the chaitereifs for 1^5,000. Pltfs. 
brought an action against defts., claiming 
(inter alia ) 8) per cent, commission on 
£65,000, the price paid by the charterers for 
the steamship, A, in the alternative, a 
quanium meruit for their alleged services in 
effecting the same : — Held : (1) the former 
of these claims failed, the option of purchase 
mentioned in the commission note never 
having been exercised, & the sale effected 
being a sale at a different price from that 
upon which alone the brokerage of 3} per 
cent, was to become payable ; (2) the latter 
claim also failed inasmuch as the parties 
having reduced their bargain into vmting in 
the commission note, there was no scope for 
the operation of the principle of quantum 
meruit, — Howaed-Houldbb & Partners, 
Ltd. V , Manx Isles S.S. Co., [1923] 1 K. B. 
no ; 92 L. J. K. B. 233 ; 128 L. T. 347 ; 
38 T. L. R. 757 ; 66 Sol. Jo. 682 ; 16 Asp. 
M. L. O. 96 ; 28 Com. Cas. 16. 

Annotation : — ^Be!d. Bentall, Horsley & Baldry v, Vicary 
(1030), 47 T. L. R. 99. 

1754. Add, Annotation: — ^Refd. Bentall, Horsley 
& Baldry v, Vicary (1930), 47 T. L. R. 09. 

1755. Add. Annotations : — ^Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley Sc Baldry v. Vicary (1930), 
47 T. L. R. 09. 


but it is given merely as the basis of 
future negotiations, leaving the actual 
prioe to be settled in the course of those 
negottations. — Palhbr v, Harvey 
(1922), 65 D. h, R. 709 ; 15 Bask. L. R. 
152 ; 1 W. W. R. 231 ; affu^ (1020), 
65 D. L. R. 703 ; 14 Sask.L. R. 19.- 
OAN. 


y vi, J — Where the con- 

tract is that the agent is not to be paid 
a ooznmlsslou unless he prorcuros a pur- 
chaser at a specified figuro, the fact 
that a sale is made by the owner at a 
lower price does not entitle the agont 
to remuneration by way of quantum 
meruU , — Griffith v, Freobrickson, 
[1926] 4 D. L. R. 60 ; [1926J 2 W. W. R. 
680 ; 36 Man. L. R. 54.— GAN. 

y vii. .] — ^Weaver v. Dix- 

aON. [1928] 4 D. L. It. 226 ; 62 O. L. R. 
419.— CAN. 


y vill. .1 — Weir v. Grand, 

[1931] 1 D. L. R. 581.— CAN. 

sd. 2’Aird party taking land in a 

trade ,} — ^Agents who had been promised 
a oommisslon should they obtain a 
purchaser for land at a certain price : — 
Held : not entitled to oommisslon, as 
they only introduced a party who took 
the land in a trade &. with whom the 
principal had previously Adlsoussed a 
trade. — Brown v. Patohell, [1919] 
3 W. W, R. 701 ; 49 D. L. R. 158.— 
CAN. 


■e. Agent to exchange — Exchange of 
other properties .] — ^A real estate agent 
is entitled to his oommisslon on an 
exchange of properties where he 
brings the parties together & engages 
actively in negotiating the exchange, 
which eventmuiy falls through owing 
to the objection of his principal to 
inolude certain stook Sc implements 
in the transaction, the principal soon 
afterwards completing the exchange 
without the stock Sc implements but 
with the same purohaser for other 
property owned by Mm. — Dunn v, 
SiKOLAm, [1923] 1 D. L. R. 426. — 
CAN. 

sf. Agent to obtain signature of wife 
— Obtaining signature of husband.}— 
Defts. agreed with pltfs. that If the 
latter ootained Mrs. M. to sign a 


building contract for a house they 
would pay pltfs. the usual commission 
as on a sale of land. Plti^. obtained 
the signature of the husband : — Held : 
as it was Immaterial to defts. whether 
the contract was signed by Mrs, M. or 
by the husband, pltfs. were entitled to 
the commission agreed to. — Smith Sc 
Smith v. Dingle Sc Holmes, [1923] 
3 D. L. R 68 ; 3 W. W. R. 49.— CAN. 

PART VIII. SECT. 8, BUB-SECT. 1.— 
fi. (a). 

1754 xlx. Principal altering 

date for giving possession ,] — ^An agent 
with whom land has been listed for 
sale has earned his oommission when 
ho has introduced to the owner a 
purohaser who Is ready, willing Sc able 
to buy at the piioe Sc terms stated 
by the owner, though the sale does not 
go through by reason of the owner 
msisting on a date for giving of pos- 
session later than that at first stated. 
— Higgins v, Mitohbll, [1921] 1 
W. W. R. 252 ; 57 D. lTR 288 ; 31 
Man. L. R. 60.— CAN. 

1764 XX. .]— Deft. :— Held ; U- 

able to pltl. for an agreed oommisslon 
for a sale of land procured by pltf. Sc 
wMoh was not earned out because of 
deft's refusal, without suffleieni 
reason, to carry it out. — Balls v, 
MoQrbgor (1922). 08 D. L. R. 718: 
32 Man. L. R. 196 ; [1922] 2 W. W. R. 
1247 ; affg„ 66 D. L. R. 696.— CAN. 

1754 xxi. .1 — ^Where a real- 

estate agent had found a purohaser 
who had aooepted the seller's proposi- 
tion lor the sale or exchange of Ms 
land. Sc the aoooptanoe was made witMn 
the time limited by the seller, but the 
seller refused to complete the trans- 
action Sc alleged that the purohaser 
was not ready, willing or able to com- 
plete the transaction : — Held : the 
onus of proof was on the agent suing 
tor oommissdon. — Rbgina BsoKBiuaa 
Sc Investment Oo, v, Xxbtneb (192^ 
70 D. h, R. 75 : 11922] 3 W. W. K. 
657.— CAN. 

1754 xxU. Agent taking undue 

adoantags of piiaeipai.]— A real estate 
dealer, who acted for a foreigiier with 
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an Imperfoot knowledge of English, 
took an undue advantage of his princi- 
pal In representing an Improvident 
transaotion to be a very desirable one, 
wMob he should enter Into In substitu- 
tion for an exchange wMch had fallen 
through. The pnnolpal having re- 
pudiated the second transaotion, the ot. 
refused to allow the a^nt the oom- 
misslon he would have obtained there- 
under had it been completed, but 
allowed Mm commission on a quantum 
meruit based on the amount of oom- 
misslon oontexnplated by the first 
transaotion. — Burns v. Minohau 
(Alta.), [1926] 3 W. W. R. 791.— CAN. 

1754 xxiii. .] — Turner Mbakin 

Sc Ck). V. Caledonia Sc British 
Columbia Mortgage Co., Ltd., [1927] 
2 D. L. R. 395 ; 38 B. C. R. 103.— CAN. 

1758 vM. .]— Deft, having a 

propei'ty for sale, gave an authority 
to pltf. in the following terms : " 1 

hereby authorise you to sell my 
property, for the prioe of g2,600 nett. 
Any amount over SC above this figure 
to be paid to you as oommission on the 
sale." Pltf. found a purohaser who 
entered into a oontract to purchase for 
£2,750. The bargain went off. how- 
ever. owing to the purchaser's insistenoe 
on the removal of some restriotlTe 
covenants, whioh deft, was unable to 
elleot : — Held : pltf. having found a 
purchaser. Sc having brought about 
a oontraot for sale at a prioe of £2,750, 
was entitled to the sum of £150 by way 
of commission. Sc the subseo^uent 
failure of the transaotion, throui^ no 
default on Ms part, did not deprive 
him of Ms right to recover that amount 
from deft. — Pbaoook v, Tarleton 
(1928), 28 S. R. N. S. W. 561 ; 45 
N. S. W. W. N. 164.— AUB. 

■k. Principal riff using to compete with 
other buysra.]— Pltfs. engaged deft, to 

S urohaae lambs in a large specified area. 

[e was to receive a oommSsaton on all 
lambs bought by Mnu the price to be 
the Mgbeet market price at the time of 
delivery. Deft, proceeded to can- 
vass farmers Sc secure options on the 
lambs they had for sale. When the 
time for taking the delivery was at 



L — Agmm* Oases 17S9 — ^1780. 


17Sa« Add* AnnoiaHon : — Ckinsd. Price, Davies v. 
Smith (1929), 141 L. T. 490. 

1768. Add* Annotation : — ^Refd. Howard Houlder 
V, Manx Isles S,S. Co., [1923] 1 K. B. 110. 
176aa. Principal selling ship to charterers—During 
currency of charter .l-^hipbrokers employed 
to effect a charter of a steamship procured a 
charter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2i per cent, on the hire paid & earned 
under the charterparty & on anv continua- 
tion thereof. In an action by the brokers 


to recover commission for the remainder of 
the charter period: — Held: it was not on 
implied term ot the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. — French (L.) 
A Co. V. Leeston Shipping Co., [1922] A. 0^ 
461 ; 91 L. J. K. B. 666 ; 127 L. T. 169 ; 38 
T. L. R. 469 ; 16 Asp. M. L. C. 644 ; 27 Com. 
Cas. 257, H. L. 

AnnoUUiona : — FoUd. Howard Houlder v. Manx Isles S.3. Co., 
[1923] 1 K. B. 110. Rm. BentaU, Horsley & Baldry v. 
Vioary (1930), 47 T. L. H. 99. 

1769. Add. Annoialion: — ^Refd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 09. 


hanii pltfs. advanoed deft. •3,000 to 
buy lambs. When the time for taklns 
deurery of the lambs arrived, pltfS. 
refused to advance the price to the 
level of that of competing: buyers Sc 
deft, was unable to proonre.the lambs 
which ho had a^ed for ; — Held : 

g ltfs. had defaulted SS were estopped 
rom sayinv that deft, did not complete 
his contract. — NswExauANO Dresskd 
Meat Sc Wool Co. v. Patrick 
Brothers, [19231 1 D. L. li. 153. — 
CAN. 

17631. Principal declininff to accept 
loan ,,} — ^Where an agent performed his 
part in obtaining a loan. Sc was in no 
wav responsible for the non-payment 
of the money under the loan : — Held: 
he was entitled to his oommisalon. — 
Whitbstde V. Wallace Shiptards, 
Ltd. (1919),.. 27 B. O. R. 40: 45 

O. L. R. 484.— CAN. 


1760 V. .1 — Smith v. Upper 

Canada Collbob (1920), 48 O. L. R. 
120 ; 54 D. L. R. 548 ; 18 O. W. N. 
370.— CAN. 

1766 Vi. .]— Htf., a ship Sc 

general broker, sold to N. a ship on 
deft.*s behalf. The purchase price was 
£140,000 payable by N. to deft, in 
instalmonts. & deft, agreed to pay 
pltf. £20,000 of the purchase price 
when he received the second instalment. 
Before that instalment was paid N., 
with deft.’s consent, cancelled the 
contract: — Held: upon the oanoella- 
tion of the contract ot sale, pltf. *8 right 
tmder his special contract with deft, 
was determined & his claim for com- 
mission failed. — Gowan v. Bowbbn, 
[19343 App. D. 660.— S. AF. 

si. Principal not negotiating in good 
faith ,} — Where under an agreement 
to pav an agent commission on a sale 
of real estate, the agent is to be entitled 
to the oommission only when the 
principal concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate in good faith with the 
purchaser proposed Sc to demand only 
such terms as, considering all the 
circumMianoes, might be oonoeiVably 
demanded in perfect good faith. 
Where the principal does not negotiate 
in good faith Sc the sale is thereby 
prevented, the agent is entitled to 
damages. — ^M oIntybb Sc Co. v. Law, 
11918] 2 W. W. R. 359; 13 Alta. 
L. R. 273 ; 40 D. L. R. 231.— CAN. 


sm. Principal eeUing chip to chartererB 
— CommisBion payable under charier .} — 
Pltfs. negotiated a charterparty, which 
contained a danse' providing for 
payment of oommission on the esti- 
mated gross amount of hire as earned 
Sc pdd. Subsequently the owners Sc 
the charterers entered hito • ooatraot 
of sale, which oontained a clause can- 
odlte the charter Sc so oanoelltng the 
clause thereto provldtDg for the oom- 
misslim: — Held: ndtfs. were entitled 
to the omoimt of commisdoti which 
would have been payable it the oharter- 
party had not Men cancelled, but, 
eqieoidly havtug regard to the fact 
that the action was brought before 
the period of hiring under the charter- 


party had expired, subject to a fair 
deduotlon in view of the risk of the hire 
ceasing apart from ai^ voluntaitr 
action by the owners. — R oxburgh e. 
Crosby & Co., [1918] V. L. R. 118.— 
AU8. 

PART VIII. SECT. 3, SUB-SECT. 1.- 
E. <b). 

bi. .1 — Held: the agent was not 

entitled to oommission. — B tanaoan e. 
Chapman. [192G1 1 D. L. R. 169 ; 58 
O. L. R. 94.— CAN. 

e i. .] — Deft, who was autho- 

rised to procure a purchaser Sc accept 
a deposit Sc retain from the deposit his 
commission for procuring a purchaser 
then ready Sc willing Sc apparently 
able to fulfil his obligations to the 
extent at least of making the down 
payment, procured a purchaser, who 
made the agent a deposit oi 1250, Sc 
the vendor entered Into a written 
memorandum to sell to him. The 
prinolpals afterwards by arrangements 
between themselves cancelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment. Sc the purohoser 
agreed to forfeit the $260 : — Held : 
deft, was entitled to rotain the 1250, 
but was not entitled to anything 
further. — De Wolf v. Delmagb 
(1922), 05 D. L. R. 42 ; 17 Alta. 

L. R. 441 ; [1922] I W. W. R. 1129.— 
CAN. 

eli. .] — A broker, oommisslonod 

to obtain a purchaser for a piece of 
land, foimd a purchaser, who failed to 
complete the sale within a fixed period 
owing to his inability to pav ready 
money. The prinolpaj entered into a 
new arrangemont direct with the 
purchaser. Sc such new arrangement; 
was subsequently rescinded by the 
principal : — Held : the broker was not 
entitled to oommission. — Fouoar & 
Co. V. Mudauar (1923), 1. L. R. 2 Ran. 
45.— IND. 

e lii. .1 — ^M. placed a property 

in the hands of O., a oommission agent, 
for sale or exchange. G. obtained a 
person who was willing to buy pro- 
vided M. would accept as part pay- 
ment of the price certain properties 
owned bv him. There was a restrictive 
covenant upon one of the latter pro- 
perties which the other party was 
unable to remove when called upon to 
do so by M. As a result thereof the 
contract was mutually rescinded : — 
Held: although the purobaser was 
willing, he was not ablo to pay the con- 
tract price. Sc therefore that O. waa not 
entlUed to recover oommission from 

M. — Gilford v. MoLban (1929), 29 
8. R. N. S. W. 386 ; 46 N. 8. W. W. N. 
132.— AUS. 

fi. .] — W., having agreed to 

sell shares to a oo., entered into a 
contract to O. a commission for 
servtoes in effecting the sale. The 
purchase price of the shares was to be 
paid by instalments Sc the commis- 
sion was to be raid out of the respective 
Instalments. The contract provided , 
tbat if the payments were not made 
by the purobasers W. would be under i 
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no liability to pay the oommission. 
The initial payment was made Sc the 
commlfiBion chereou paid to C. When 
the next payment foil due the pur- 
chasers defaulted 3c shortly after the 
oo. was placed in liquidation. The 
liquidator offered the assets for sale 
Sc accepted the tender of W. Sc H. 
The successful tenderers received all 
the assets of the estate inoludlug the 
stock sold by O. There wos no ovl- 
denoe that the assets had a cash value 
equivalent to the amount of the 
unpaid purchase price of the shares : — 
Held.' VV. had not received payment 
for the shares. Sc the oommission was 
not earned. — Cecil v. Wbttlauper, 
[19231 8. C. R. 69 : 1 D. L. R. 352 ; 
affo. 20 O. W. N. 260.— CAN. 

11. .] — PROGREaSIVE AGENOT V. 

Bennett, [1928] N. Z. L. R. 100.— N.Z. 


sn. Third party repudiating contract. 
— Whore a contract for sale was entered 
into between A. & B., Sc A. accepted 
B. as the purchaser, but B. did not 
pay any portion of tho purohaso- 
money. Sc subsequently repudiated the 
contract : — Held : the agent who 
negotiated the contract was entitled 
to oommission on the sale. — Bond «. 
Dawson, [19231 St. R. Qd. 63.— AUS. 


sp. .] — Where a purchaser repu- 

diated tho agreement of sale, the vendor 
acquiescing ; — Held : pltfs. os agents 
were not entitled to oommission. — 
Motor Farming Sc Development 
Oo. Sc Davidson v. Smith. [1923] 2 
D. L. R. 1178 ; 1 W. W. k 1409.— 
CAN. 


ft. .] — Pltf. employed deft, to 

find a purobaser for certain laud. Sc 
agreed to pay him commlnslon if he suc- 
ceeded. Deft, found persons willing to 
take an option, Sc he prepared an option 
agreement whioh was entered into by 
the parties. The purchase price was 
•3,000, Sc the cash payment was 
•300 which was to be forfeited if tbo 

S urobasers failed to go further in 
[le purchase. Thev paid lids 3300 to 
deft., who paid pltf. •lOO. retaining 
the balance, •150, as his commission 
on tho whole purchase price. The 
purchasers refused to oarry out the 
purchase: — Held: pltf. was entitled 
to the 3150 retained by deft, as com- 
mission. — Carlson v. Thompson, 

[1923] 3 W. W. R. 869.— CAN. 


•a. .] — Pltf. entered Into the 

following sale agreement with deft. : — 
' I he^T authorise you to negotiate 
a sale, & agree to pav you oom- 
mlsslon provided you sell or furnish 
me either directly or indirectly with 
the name of a party to whom I may sell. 
Commission to be due Sc payable when 
sale is made.*’ Deft, found a pur- 
chaser, entered into an agreement of 
•ale with him, St a deposit of 3200 
was paid by the purchaser to deft. 
The purohaMT subsequently refused 
to complete the purchase, & the sale 
was never complete : — Held: the 
sale never having been completed, 
deft^ was not enutled to any ooin- 
ndsMon. — Lbaman v. Lawton (1928), 
61 N. B. R. 110.— CAN. 
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1771. Add* AnnotcUiona : — Refd. Howard Hoiilder 
V. Manx Isles S.S. Co., [1023] 1 K. B. 110; 
Bcntall, Horsley & Baldry v. Vicary (1030), 
47 T. L. R. 99. 

1776. Add* Annotationa : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] I K. B. 110; 
BentaJl, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1776a. Private treaty sale.] — Where an 

estate agent is employed to find a purchaser 
of an estate, the terms of the agent’s employ- 
ment being that commission is payable to 
him on the purcliase price on ^es by 
“ private treaty,” his principals are liable for 
his remuneration only when a sale has been 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely 
brought about a purchase agreement which, 
without default or omission on the part of 
his principals, has not been completed. — 
Knight, Frank &, Rutlby v. Gordon (1023), 
30 T. L. R. 300. 

1776b. James v* Smith (1921), [1931] 2 

K. B. 317, n.; 100 L. J. K. B. 685, n.; 145 

L. T. 457, n., C. A. 

Annolaiion : — Oonsd. Martin v. Perry &, Daw (1931), 47 
T. L. It. 377. 

1776c. Onus of proof.] — ^Pltf. put his business 

in the hands of defts., estate agents, to find 
a purchaser, commission being payable ” on 
a sale being eflfecl/ed.” Defts. found a pur- 
chaser R., who paid a deposit to defts. as 
agents for pltf., & entered into a binding 
contract with pltf. to purchase the business. 
For reasons, of which no evidence was given 
by defts., R. did not complete. Pltf. there- 
upon claimed the above deposit from defts. 
Defts. admitted the claim, but counterclaimed 
a larger sum as commission ; — Held : defts., 
to be entitled to commission, wei-e bound to 
introduce a purchaser ready, willing & able 
to complete ; the onus of showing that R. 
was such a purchaser lay on them, & they 
had failed to discharge that onus, & were 
consequently not entitled to commission. — 
Martin v. Perry & Daw, [19,31] 2 K. B. 
310 ; 100 L. J. K. B. 582; 145 L. T. 4.55 ; 
47 T. L. R. 377 ; 75 Sol. Jo. 259. 

1780a. -] — Pltf 8. I). & Co., who were partner- 

ship agents, claimed to recover from deft, 
the sum of £92 10s., being the balance of 
commission on the sale of deft.’s business 
premises at T., effected by pltfs. Deft, had 
advertised the property for sale, & pltfs. 
hod sent him a ” particidar form ” which was 
in blank, except the words ; ” I hereby 


instruct you to sell my business premises as 
per particulars above, which I declare to be 
correct, & agree to pay you a commission 

5 per cent, on the tot^ price paid by the 
purchaser & appoint you agents,” which, as 
pltfs. alleged, they had inserted on the form 
before sending it to deft. On July 8, 1928, 
deft, filled in the form Sc returned it to pltfs., 
but be subsequently denied that the above 
words were on fehe form when he signed it. 
A firm of G. A Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with pltfs. & 
sent their representative, P., to them, Sc 
pltfs. introduced P. to deft. Deft, alleged 
that P. had been introduced to him as a 

urchaser, but pltfs. contended that he had 

een introduced to deft, as another agent 
who would be likely to find a purchaser. 
Ultimately P. foimd a purchaser in one T., 
who agreed to pay £4,000 for deft.’s property. 
In the ** particulars form ” deft, had stated ; 
” Lowest price for goodwiU, fixtures, & 
fittings, £4,500,” but he eventually accepted 
£4,000. Meanwhile pltfs. & G. & Co. had 
agreed to share the commission. Deft, 
subsequently paid commission amounting to 
£107 10s. to G. A Co. As this amount was 
£92 10s short of £200, the 6 per cent, com- 
mission on £4,000, pltfs. on Wov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft, contended 
{inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent, commission were 
in the particulars form of July 8, 1028, when 
deft, signed it, (6) that the property was 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. were not acting as 
sub-agents for pltfs. : — Held : (1) pltfs. wore 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £4,000 instead of the 
£4,500 asked by deft, in the particulars 
form ; (2) the jury’s findings that the words 
about 5 per cent, commissions were in the 
document when deft, signed it, the property 
was sold through the instrumentality of the 
pltfs., & that G. Sc Co. were acting as sub- 
agente for pltfs., could not be interfered with ; 

6 (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the purchase was 
comi)leted, Sc as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon & the 
action failed. — Price, Davies Sc Co, v. Smith 
(1929), 141 L. T. 490 ; 45 T, L. R. 642 ; 73 
Sol. Jo. 401, 0. A. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
E. (cl 

■b. Agent himself paying depo^ — To 
prevent sale of land until definite pur- 
chaser secured.] — Where an agent for 
sale of land paid his principal 1200, 
leading the prinoipal to believe It was 
paid as a deposit on behalf of P., 
whereas it was really paid to hold the 
land until a definite purchaaer could be 
secured : — Held : the agent was not 
entitled to any oommisdon. — Ciibrrr 
& Patterson v. Bbatbbooe, fi9l9j 
3 W. W. R, 422.— CAN. 

1780 ix. Agreetnent to pay com- 


mission on work done*] — ^Pltf., who was 
employed by deft, to sell a station 
property Sc to find a loose for another, 
found A., who was ready Sc willing 
to purchase the one Sc to lease the 
other, Sc with him deft, entered into 
a oontraot. Subsequently the con- 
tract having fallen through, pltf. was 
employed by deft, to raise money for 
him which it was hoped would enable 
the purohase Sc lease by A. to bo 
carried through. Sc a written agree- 
ment was enters into between pltf. 
Sc deft., by which It was provided 
that in the event of the completion 
of the sale Sc lease deft, should pay to 
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pltf. a certain sum representing 
oommisslon due to ** pltf. ** on tliese 
transactions.'* The sale Sc leasing 
were never completed. In an action 
to recover the sum mentioned in the 

X ement, the trial judge found that 
Q the agreement was entered into 
pltf. had a right to recover a reasonable 
sum for commission in respect of the 
work he had then done. Sc that the 
contract did not deprive him of that 
right : — Held : pltf. was entitled to 
recover a sum made up of 1 per cent, 
of the purchase-money Sc 5 per cent, 
of a year’s rent. — Pry p. Byrne (1917), 
23 0. L. H. 589.— AUS. 
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1782, Add. Annotation: — OeneraUy, Rofd. Bentall, 
Horsley & Baldry v. Vicary (1930), 47 
T. L. R. 99. 

1788. Add. Anjwiaiion : — Refd. Howard Houldor 
V . Manx Isles S.S. Oo., [1923] 1 K. B. JIO; 
Bentall, Horsley & Baldry v. Vicary (1030), 
47 T. L. R. 99. 

1785. Add. AnnotcUion : — Apprvd. & Apld. French 
V . Leeston Shipping Co., [1922] 1 A. C. 
461. 

1786. Add. CUaiion : — ^23 Com. Cas. 121. 

Add. Annotation : — Consd. Affr^teurs R^unis 
Soc. Anon. v. Leopold Walford (London), 
[1919] A. C. 801. 

1788a. No hire earned — Special clause in 

charterparty.] — ^A clause in a time charter- 
party provided that “ a commission of 3 per 
cent, on the estimated gross amount of hire 
is due to li. on signing t^ charter ship lost 
or not lost.’* No hire was in fact earned 
under the charterparty; — Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 


payable only if hire was earned under the 
charterparty could not- bo set up by the ship- 
owners as an answer to the brokers* claim, 
inasmuch as it was inconsistent with the 
terms of the clause. — AFPRt5:TEi7R8 Ri^iUNrs 
Soci6tj£ Anonymb V . Leopold Walford 
(London), Ltd., [1919] A. C. 801 ; 88 L. J. 
K. B. 801 ; 121 L. T. 393 ; 35 T. L. R. 542 ; 
14 Asp. M. L. 0. 461 ; 24 Com. Cas. 268, 
H. L. ; ajfg. S. C. auh nom. Leopold Walford 
( liONDON) V . Affu6teurs R6uni 9 Socrt5rr6 
Anonyme, [1918] 2 K. B. 498, C. A. 

Annotation : — As to (1) Consd. French v. Leoston Shipping 
Co. (1021), 37 T. L. R. 453. 

1790. Add. Annotations : — Refd. Howard Houlder 
p. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bontall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 

t701a. .] — Howard Houlder & Partners, 

Ltd. V . Manx Isles S.S. Co., No. 1761a, anie» 

1793. Add. A7inotafions : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1784 iv. .] — Delt. placed a pro- 
perty in the hands of pltf., a oommisalon 
agent, for sale upon prescribed eon- 
dJtions. Pltf. found A., who was 
ready & willing to purchase upon all 
the prescribed couditlons except two, 
to which at all material times he 
expressed his unwillingness to agree. 
Deft, thinking that A. had agreed to 
all the proscribed conditions, submitted 
to A.’s solr. a contract of sale contain- 
ing all the proscribed conditions. A. 
refused to sign the contract unless the 
two prescribed conditions were struck 
out : — field : pltf. was not entitled to 
any commission or f>ther remuneration 
from deft.. — Tynan v. A’Beckktt, 
[19231V. L. R. 412.— AUS. 

1784 V. . 1 — In the absence of an 

exclusive listing, or of a special arrange- 
ment that he Is to be remunerated If 
he does not find a purchaser, the agent 
is not entitled to anything if he does 
not find the purchaser. — Greenwood 
& Greenwood v. Wkleord (1922), 
70 D. C. n. 107 ; [1922] 3 W. W. R. 
388.— CAN. 

■ 0 . Agent abandoning negotiations.]-- 
Held : not entitled to commission.— 
Hales v. Thomson (Man.), 11927] 3 
W. W. R. 166 ; ajGTd., [19281 1 W. W. R. 
127.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
E, (d). 

1787 If. .] — A claim upon a 

quantum meruit for services as agent 
In respect of certain properties dis- 
allowed on the ground that It was not 
the understanding of the parties that 
payment should be made except as 
commission on a sale being effected ; 
in suing upon a quantum meruit. In 
order to rely upon the acceptance by 
deft, of something pltf. has done he 
must have done it in circumstances 
which led deft, to know that if he 
accepted what had been done It was 
on the terms he most pay for it. — 
Wkeden V . Turner (1022), 68 D. L. R. 
748 ; [1922) 3 W. W. R. 623.— CAN. 

1789 i. No right where express cen- 
traei .] — Where a contract of agency 
stipulates the cironmstances In which 
the agent will be entitled to a com- 
mission, compensation by way of 
quantum meruu will not be allowed in 
oircumstances where no commission 
can be claimed ; so to allow it would 
be to declare a contract existing. be- 
tween the parties different from the 
one they have made themselves. — 
Law A: Maclean a. Sawyer Massbt 
Oo., [19181 1 W, W. R. 727 ; 13 Alta, 
L. R. 126; 38 D. L. R. 383.— CAN, 

1789 if. Claim based on usage.] 


— Where an agent's claim was based 
on a usage ; — Held: a special contract 
arose between the partios, & a quantum 
meruit was excluded. — Samson v. 
MoKaY, [1923] N. Z L. U. 40.— N.Z. 

1789 iU. .1 — Kluott V. War- 

BUUTON, [192.')! 4 1). L. U. 1070.— 
CAN. 

1789 iv. . 1 — PriK 15 r . H A berm a n, 

[19311 4 D. L. R. 2.51. -CAN. 

1793 ii. .1 — Deft, employed plt.f. 

as agent to sell land Sc equipment of 
cattle, horses, imploinciits, etc., & 
furniture, at a price on a basis of 380 
an acre with a certain cash payment. 
Pltf. found a purchaser who wanted 
the land alone, but could not make a 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
payments at 960 an acre, & signed an 
agroomont prepared bj” pltf., which was 
orndo & in^providont but one from 
which the rights of the porties could be 
defined. Subsequently a more oln bo- 
rate agreement was drawn by deft.'s 
soilr., which because of certain onerous 
additions therein for the protection 
of deft, the pnrcha.scr refused to sign, 
& the transaction w'os broken off ; — 
Held : there was In effect a sole of 
vvhicli pltf. was ttie causa cansans. Sc 
ho was entitled to payment for bis 
services, on a quantum meruit basis.— 
Bannkrmann r. Bradley, [19191 3 
W. W. II 952.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 1 F. 

w i. .] — Where an agreement as 

to commission is that the agent is to 
receive all over & above a (jcrtoin 
figure, but nothing is said as to when 
the commission is to bo paid, tlio 
agent Is not entitled to ids com- 
mission until the vendor has received 
in full the ammmt stipulated, & a 

S remise made by the priDcipal after 
36 sale to pay the coramiHslon at once 
does not render him liable to make 
immediate payment. — C lavbllb r. 
Russell, [19181 I W. W. R. 900 ; 
40 D. L. R. 61 ; 11 Sask. L. R. 111.— 
CAN. 

w il. Agreement as to payment of 

commission obtained by agent try mis- 
represeniaiion as to nature of document.) 
— Hdd : the principal was not bound 
by such agreement. — T aylor v. Smith, 
[1926] V. L. Ii. 100 ; 47 A, L. T. 122 ; 
affd., [10261 V. L. U. 271.— AUS. 

sd. Cammiasiem payable out of pur- 
chase-money — TrAal purchasemtoney 
paid into bank — Disclaimer by seller of 
interest in sum agreed to bepaid to agent.] 
— ^An agent for the sale of mods was 
authorised to ask a price which would 
give him a certain amount for his own 
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benefit. The bnyer paid the total 
purchase price into a bank to be paid 
over to tno seller, & the latter dis- 
claimed any intorost In the amount 
which he had agreed to let the agent 
have. The buyer tlicn claimed that 
amount as Ids ; — Held : the money 
belonged to the agent. — Devall v, 
Gorman, Cr.AvriijY & Grindley, Ltd., 
[19181 3 VV. W. li. 221 ; 42 D. L. R. 
57.3.— CAN. 

No purchase -money paid.] 
— Where a principal incurred no con- 
tractual obligation to pay commission 
except out of the puPcbose-money 
as received, Sc no part of the purchase! - 
money had been received ; — Held : 
the principal was not liable. — Thorn- 
dyke-Trwnholme Realty Co. v. 
Lyall Sutpbuildtno Oo., [19211 3 
W. W. n. 333 ; 59 D. L. Tt. 490.— 
CAN. 

gf, Purchase-money payable in 

instalments — Failure to keep up instal- 
ments.] - An agroemorit bctwocii ven- 
dors of land Sc their agents stated 
that, whfu-eas t.ho agents had procured 
purohiiHurs for certain parenls of tlio 
vendor's land, the vendor agrees to pay 
the agents a comndsHioii of a specified 
amount Sc interest, in Instalmonts, said 
instalments of principal & Interest to 
1)0 made out of, & to bo a certain per- 
centage of, tlic moneys to bo collected 
annually from the purchasers. No 
provision was made us to what was 
to happen If tlio purchasers should 
di^fauit in their payments iieforo the 
agents had recolvod the full amount 
of their oominlssioii. This contingency 
occurred, owing to tho fact that the 
piuchascra, who abandoned their 
contract, w'orc financially worthless : — 
Hetd : In the absence of a provision 
providing for said contingency, tho 
agents were entitled to recover the full 
commission agreed upon. — Western 
Colonizers, Ltd. v. Bubsaw, [1931] 

2 D. L. R. 379 ; 1 W. W. R. 188.— 
CAN. 

Bg. . I — PRBCTStON MAOH. Sc 

Fdry., Ltd. V. Industiwal Securities, 
Ltd. (Alta.), [1929] 4 D. L. R. 241.— 
CAN. 

•b. Commission payable out of profit 
on resale — Resale at large nominal 
profit— -No pari of purchase-money 
paid.] — B. & C. through pltf. pur- 
chased certain land, i^reeisg to pay 
pltf. a commission of 91 per acre, 
which was to be paid, however, only 
out of a profit on a resale. B. Sc O. 
assumed to make a sale at a purchase 
price showing a largo nominal profit, 
which purchase price was to be paid by 
crop payments. Tho purchasers had 



Cages 1819— laiSb. ExaLiSH akd Empire Digest Bupplement. 


1813. Add. AnnoUxtion : — Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

1818a. Contract of sole agency — Pro- 

perty to be left in agent’s hands lor specified 
period.] — Chabibebijvin & Willows v. Rose 
(1924), cited 47 T. L. R. at p. 101, D. C. 

AnnotaUon : — Oonsd. Bentall, Hornley Sc Baldry v. Vioary 
(1930), 47 T. L. R. 99. 

1818b. .] — Deft., the owner of 

property, appointed pltfs., who were estate 
agents, his “ sole agents for the sale of the 
property ” for a stipulated period, it being 
agreed that, if pltfs. introduced a purchaser, 
they should receive a commission of 6 per 
cent, on the purchase price. During the 
period of the agency deft, negotiated 
personally & quite apart from pltfs. with a 
pur(;liaser who had never had any com- 
munication with pltfs. &> whom pltfs. did 
not know. The result of the negotiations was 


that property was sold to this purchaser. 
Pltfs, thereupon claimed from deft, damages 
for breach of contract on the ground that, 
in selling the property direct to the purchaser, 
he had acted in breach of his contract with 
them & had thereby deprived them of their 
commission: — Held: (1) pltfs. were not 
entitled to damages, as the contract contained 
no express prohibition against a sale by deft, 
himself, * & the implication of such a. pro- 
hibition was not necesjsary to give business 
efficacy to the transaction ; (2) on the terms 
of the contract, pltfs. could not recover com- 
mission at the agreed rate on the purchase 
price received by deft., ae they had failed 
to introduce the purchaser, not could they 
recover on a guantum meruU . — ^Bentall, 
Hobsley & Baldry v. Vioary, [1931] 1 
K. B. 263 ; 100 L. J. K. B. 201 ; 144 L. T. 
365 ; 47 T. L. R. 99 ; 74 Sol. Jo. 862. 


three crop falluros. paid nothing on 
account of principal, Interest or taxes. 
& finally abandoned tbo agreement of 
purchase Sc went out of possession of 
the land : — Held : the sale was a 
resale at a profit within the contem- 
plation of the parties. Sc pltf. was 
entitled to oommlaaion. — H anton v. 
Royal Trust Co. [1923] 3 D. L. R. 
809 ; 2 W. W. R. 1046.— CAN. 


sk. Commififiion payable ovti of speci- 
fied instalment — Instalment not paid .] — 
Whore it was an express stipulation 
of a contract as to commission that the 
halanoe of commission due was to be 
paid out of a specified instalment of the 
purchase price payable on a specified 
date : — Held : tue instalment not 
liaving been paiid by the purchaser, 
who had abandoned the land, no 
commission was payable. — B ii/)DBAU 

V. McLran, [19241 3 D. L. R. 410 ; 2 

W. W. R. 631 ; 34 Man. L. R. 239.— 
OAN. 


sm. Sale of land on crop payment 
plan — Commiseian payable out of 
vendor* 8 share of crop — Provision for 
cesser of rigid to commission, on termina- 
tion of agreement.] — Leslie v. Graham, 
[1929] 3 D. L. R. 712 ; 2 W. W. R. 65 ; 
23 8. L. R. 605.— OAN. 


sn. A gent workiTig under commission 
drawing accmint arrangement. ] — Semble : 
unless an a^emont between the parties 
provides otherwise, whore an agent is 
working on a commission basis Sc his 
employer allows him a drawing account 
against his commissions, the employer 
cannot, after the relstionsbip is 
terminated, collect from the agent 
anything lieyond the commissions he 
has earned. — R obotham v. Dominion 
Motor Co. & Kiokley, [1931] 1 
W. W. R. 373.— -CAN. 


PART Vlll. SECT. 8, SUB-SECT. 1.— G. 

1808 ix. Optien to purchase .] — 

A. held an option for the sale of land, 
his remuneration to be the excess of 
the price obtained over 129,000. 
Aiter the option had lapsed he intro- 
duced to toe owner a purchaser of 
the land at $36,000 : — Held : A. was 
not entitled to the excess over $20,000, 
but could only recover quantum 
meruit. — Aoklbb v. Beatty (1910), 
60 8. O. R. 640 : 62 D. L. R. 691.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— K. 

II. .] — ^An agent has no 

right to remuneration unless he suc- 
ceeds in obtaining a tenant or pur- 
chaser, as the case may be, on the 
appointed terms, for the property 
put in his hands for the purpose of 
being sold or let. The contract is 
revocable at the will of the principal 
at any time before the agent has 
aotually procured a person ready to 
take or to purchase on the terms 
arranged. — S mith (Judge) v. Rbn- 
FBET, [1920] 22 W. A. L. R. 61.— AUS. 


1 ii. .] — Whereareal estate 

agent receives an exclusive listing of 
land it may be revoked by the safe of 
the property by the owner, in which 
case the real estate agent will only be 
entitled to recover on a quantum meruit. 
— Greenwood Sc Greenwood v. Wbl- 
FORD (1922), 70 D. L. R. 107 ; [1922] 
3 W. W. R. 388.— OAN. 

m i. Principals implied right to 

sell himself.] — ^Where the owner of pro- 
perty nuts it in the hands of an agent 
for sale upon commission, there is, in 
default of stipulations to the contrary 
In the contract of ageuoy, a right in the 
owner to deal with his property, with- 
out liability to the agent, so long as the 
agent’s mandate is not performed. — 
Donowa V. Webster (1929), 29 S. R. 
N. S. W. 318 ; 46 N. S. W. W. N. 124. 
—AUS. 

m ii. .] — An agency agree- 

ment for the sale of a farm contained 
the following clause : ** Your oronoy 
to hold until one month after being 
notified in writing by me that it shall 
cease, but for not loss than a year 
from date. If a sale is made through 
any person during your acting as such 
agent, you are to be paid the aforesaid 
commission.’* Two years elapsed but 
no purchaser was found, without 
giving any notice to tennluate the 
agreement, deft, then sold the farm, 
vdthout the intervention of any other 
agent or person i — Held : as the sale 
was not made through any person ” 
pltf. was not entitled to oomnuasion. — 
BARKLEY V, Bush, [1929] 3 D. L. li. 
3G0 ; 63 O. L. R. 678.— CAN. 


n I. .] — ^Pltf., by writing signed 

by deft, on Srat. 16, 1919. was autho- 
rised ** from this date until withdrawn 
by me in writing,** to offer for sale 
land for $7,600, Sc deft, thereby agreed 
to pay pltf. a commission ** on this 
or the selling piioe. should you efleot 
a sale.** Later on the sune day, deft, 
himself sold the property to M. for 
$7,000. On Sept. 18, pltf. obtained a 
written offer under seal from B. to 
buy the property for $7,600 cash. Sc 
the offer was accompanied by a cheque 
for $1,000 *, the. offer Sc cheque 
reached deft, on Sept. 19. No nouoe 
in writing of the sale to M. was given 
to pltf. until Sept. 80, when deft, 
wrote adylslng pltf. of that sale Sc 
returning the B. offer Sc cheque; — 
Held : pltf. was entitled to recover the 
agreed payment for his services. — 
Goiuaan «. Young (1921), 6i D. li. R. 
61 ; 49 O. L. R. 162.— CAN. 

sp. Sub-agent — Asmointed by penon 
expiuHng €g;n><dntmm as agssUT^A oo. 
wnloh existed to be appointed agents 
for the Govt, of Western Australia, 
agreed to employ W. as sub-agent. 
The CO. failed to secure the appoint- 
ment Sc terminated W.^ employment : 
— Held : the oo. warranted that they 
would he appointed govt, agents. Sc 
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they were liable to W. — Ookerby 6c 
Go., Ltd. V. Watson (1918), 26 0. L. R. 
431.— AUS. 

PART VIII. SECT.«8, SUB-SEOT. 1.— 

L. (a). 

1818 i. Insurance agent — Commis- 
sion on premiums paid ^ter termination 
of agency.] — ^In the absence of a definite 
agreement to that effect, an agent of 
an insurance oo., who has secured 
policy-holders for the oo. Sc whose 
duties as agent do not cease with the 
first introGuotion of the customer, 
has no right to commission on subse- 
quent premiums paid in by suoh policy- 
holders, after he ceased to be agent. — 
Empire of India Life Assurance 
Co., Bombay v. Nanu Atyab (1920), 
1. L. R. 44 Mad. 170.— IND. 

1818 (i. .] — The question 

whether an Insurance agent, who is 
compensated by oommissions on re- 
newal premiums, is entitled to oom- 
missions on snob premiums paid after 
the termination of his agency, depends 
to a great extent on the language of his 
contract with bis employer. If such 
contract contains no provisions on the 
subject Sc the agency is terminated 
without his fault, the agent is entitled 
to oommlBsions on renewal premiums 
paid thereafter : if, however, the agent 
voluntarily resigns his agency, or is 
discharged for good cause, the rule 
seems to be otherwise. — Berry v. Oon- 
federatton Life Assoon. (Can.), 
[1927] 3 D. L. R. 946.— CAN. 

1818 ill. .] — The question 

whether an Insurauoe agent is entitled 
to commissions on renewal premiums 
paid after the termination of his em- 
ployment is governed by the terms of 
the contract between him & his oo. 
If the contract between the agent Sc 
the insuranoe oo. contains no provision 
on the subject, the agent Is entitled. 
In case the agency Is terminated by the 
CO. without fault on his part, to the 
oomxnissionB on renewal premiums 
which the contract secures to him, as 
part of his oompensation, although 
such premiums may be paid after the 
termination of the agency. — Fingard 
V. Mbrchantb casualty Insoe. Co.t 
[1928] 2 W. W. R, 609.— CAN. 

u i. Commission on sates made 

before termination of agency — Deliveries 
fh payments made after terminaiion.h- 
Under an agreement pltf. was appointed 
defts.* sole Sc exclusive salesman for 
the sale of coal, at a oommlsslon ** on 
the gross amount of aU sales made by ** 
defts. *« under this agieement *' 
Held: pltf. was mititled to oom- 
mission upon sales oontraotod before 
termination of the agreement, but In 
respect of which deliveries of ooal 
were made Sc paid for after it, — 
Wilson e. Atlas Goal Oo., Ltd., 
[19281 2 W. W. B 890.— CAM, 
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1820. Add. AnnoiaHon : — Consd. Cramb v. Good- 
win (1919), 86 T. L. B. 814. 

1889. Add. Annciatian : — As to (2) Folld. Cramb 
V. Goodwin (1919), 86 T. L. B. 814. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a mary 4c commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted to pltf., it bem|; stipulated 
that pltf. was to have the commission on all 
accounts that he opened, including all repeat 
orders, whether they were actuary handed 
to pltf. or posted direct to deft . ; — Held : the 
intention of the parties was that commission 
should be paid omy on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — Cbamb 


V. Goodwin (1919), 86 T. L. B. 477 ; 63 
Sol. Jo. 496, 0. A. 

1882. Add. Annotation : — ^Folld. Schostall v. Jolm- 
son (1919), 80 T. L. B. 76. 

1888. Add. Citations :^Affd., [1918] A. 0. 239 ; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. B. 206 ; 62 Sol. Jo. 290, H. L. 

Add. AnnotcUions : — Refd. Ertel Biebor v. 
Bio Tinto Oo., [1918] A. 0. 260 ; Naylor, 
Benzon v. Krainisohe Industrie Gesellschaft, 
[1918] 1 K. B. 331 ; Fried Krupp Akt. v, 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; j^driguez v. Speyer, [1919] A. 0. 69. 

1884. Add. Annotation : — DIstd. Schostall v. John- 
son (1919), 36 T. L. R. 76. 

1885. Add. Annotation : — Refd. Anderson v. 

Daniel, [1924] 1 K. B. 138. 


•q. Agent to obtain permit to aed beer 
in certain area — Entmed to commiseion 
on mbaeouent tales in area .] — Johnson 

V. Mbdicins Hat Bbbwino Ck).. Ltd., 

[1027] 2 D. L. R. 231 ; [10271 1 

W. W. R. 486 ; 22 Alta. L. R. 476.— 
CAN. 


PART VIII. SECT. 3. SUB-SECT. 1.— 
M. (m). 

flt. Land agent — Land Agents Act, 
1912 1— A person who. not being 
lloens^ as a land agent, obtains an ap- 
pointment from a vendor to act as Ruch 
» guilty of an offence under a. 14 of the 
above Act. Sc cannot maintain an action 
against bJa principal for commission ; 
6c the defect is not cured either by the 


Sc the defect is not cured either by the 
expiry of the period of limitation or 
by the fact that the agent has obtained 
a lloenoe before performing the ser* 


vloes in respeot of which the com- 
mission is claimed. — Neison v, 
OROSBY. [19191 N. Z. L. R. 369.— N.Z. 


1 — Land Agents Act. 
lught to bo construed 


1912. a. 13 (a), ought to bo construed 
as meaning that the land agent must 

£ 088688 a lloenoe at the time the work 
I done. Sc the fact that after the work 
is done the land agent fails to take out 
a further lloenoe does not destroy a 
right to bring an action for com- 
lesion, where the cause of action arose 
at the time the agent was in possession 
of a lloenoe. — Johnstone v. Qoodson, 
[19201 N. Z. L. R. 883.— N.Z. 

X i. Real Estate Agents Lioens^ 

ing Act.] — Pltf.. a store-keeper, brought 
alwut the sale of deft.*8 land to another 
person. In an action for oommission : 
— Held: s. 21 of the above Act did 
not apply to individual trausaotions. — 
Qoooall V. OousiNS. [19231 3 D. L. R. 
718; 82 B. O. R. 440.— CAN. 

xil. Licence obtained before 

completion of sale .] — Agent entitled to 
oommission. — Oudwobtu v. Eddy. 
[19271 1 W. W. R. 683 ; 37 B. O. R. 
407.— CAN. 

xill. Unlicenced employee.] 

— Pltf., a real estate agimt. sued for a 


commission on a s^, which had 
resulted from the introduction of the 
buyer to the seller by pltf.'s employee, 
who was found to be the efBloient cause 
of the sale, although deft, completed 
it tl^ugh agent. Pltf. had been 
duly Uoenoed under above Act, at Sc 
firom tlto time of the listing ; his 
employee, however, was not uoenced 
under above Act when he introduced 
the buyer Sc oonducted the n«p>tia- 
tions although he obtained his licence 
before the sale was made : — Held : 
under above Act his employee's lack 
of a licence while he was doing the woi^ 
render^ work illegal Sc prevented 
pltf. from leoovering the commission. — 
Anderson v. Lake (B. C.), [1928] 
4 D. L. R. 220 ; [19281 3 W. W. R. 
186.— OAM. 

ta. Apefii not reqislered~-8ecuritv 
Erauds Preoentkm Aa.h-In an action 


to recover compensation for obiaini^ 
a buyer for derft.'s farm : — • 
since all that pltf. did In the matter 
within Winnipeg was to secure from 
deft, the information Sc authority 
which enabled him to assure the 
persons who afterwards bought the 
farm that a purchase was within their 
reach, his claim was not barred by the 
amondmont of 1930 to Security Frauds 
Prevention Act, 1929, although he 
was registered as a real -estate agent 
thereunder. — Krueqeh i>. National 
Trust Co.. Ltd., [19311 1 W. W. R. 
725.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— 
M. (b). 

■b. Member of Parliament effetding 
sale — Sale to Oovemment.] — Pltfs.. land 
agents, were employed by deft, to 
bring about a sale of deft.'s property 
to the Govt, of Victoria. Sorvloos 
wore to bo rendered by D., a mem- 
ber of the Parliament of Victoria, 
who was employed by pltfs. as their 
representative on the terms that he 
should receive a share of their com- 
mission on the sale. D.'s services 
were an effective cause of the sale. 
In an action by pltfs. against deft, to 
recover commission on the sale : — 
Held: the transaction was contrary 
to publio policy. Sc pltfs.* action 
faded. — Horne «. Barber (1920), 27 
0. L. R. 493.— AUS. 

so. Consent of Oovernmenl 

necessary .] — A member of the Dominion 
Parliament brought about a sale, it 
being his tluty under ogrooment with 
the vendor to use his luiluenoe with 
the minister in char^ to secure the 
Govt.’s consent which was necessary 
to complete the sale: — Held: ho 
was not entitled to a commission 
for his services, the agreemout being 
void on the ground of publio policy. — 
CLEMENT'S O. COUGHLAN 1924), 34 
B. O. R. 401.— can. 


sd. Sale under Discharged Soldiers 
Settlement Ad, 1919 (No. 3039)— 
Member of advisory committee agent of 
vendor.}— A land agent, who was also 
a member of an advisory committee, 
constituted under s. 35 of the above Act. 
to the Lands Purchase Sc Management 
Board, entered into a contract mtb the 
owner for effeotiiig the sale to the board 
of certain land, as to which the com- 
mittee had certain powers Sc duties 
to advise the board. The contract 
did not refer to the use by the agent of 
any influence os a member of the 
oomxnittee in effectuating the sale ; 
the agent took no part in the dlsouH- 
slon by the oommlttee of tbe report 
of a sub-oommittce as to the expedi- 
ency of the purchase by the board of 
such land, & acted throughout bond 
fide Sc without concealment of the fact 
of his agency. Sc he was not at any 
time a member of any valuation 
iub-oommittee : — Held: the contract 
was void as beliig against public 
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policy. Sc the agent's claim for oom- 
mission failed. — W ood v. Little, 
[1922] V. L. R. 11.— AUS. 

PART VIII. SECT. 8. SUB-SECT. 1.— 
M. (0). 

■e. Agent returning deposit to pur- 
chflsrr. 1— Reaps, were employed as 
agents to sell property belonging to 
applt. They found a purchaser but 
applt. failed to complete the sale on the 
day fixed. Sc resps., on the application 
of purohosor, paid him back the deposit 
without communicating with applt. : — 
Held : respa. had been gnilty of a 
wilful breach of the duty which, 
under Land Agents Act. 1912. s. 8, 
they owed to applt.. Sc such broach 
deprived them of their right to recover 
any commission at all.— Buchanan 
V. Neale, [1920] N. Z. L. R. 889.— 
N.Z. 

•f. Failuretomake binding contract.^ 
Where pltfs., acting as brokers, failed 
to make a contract binding on both 
parties : — Held : they were not en - 
titled to commission. — P atkbbon v. 
MoCallum. [1921] N. Z. L. R, 869.-' 
N Z 

1841 Iva. Mack v. 

McLeod. [1925] 2 D. L. R. 1201.— 

CAN. 

1841 vl. Secret agreement to pool 

commisautns.y—Oji a proposed ex- 
ohangc of properties, if the agents, 
unknown to either of the principals, 
agree to pool their respective com - 
missions Sc to dlvido equally, so that 
under such pooling agreement one 
agent receives more than the com- 
mission payable by his principal, that 
agent cannot recover any oommission 
from Ids principal, os such an agree- 
ment gave him an Interest adverse 
to the interest of his principal. — Daly 
V, Kbliqsr, [1921] 2 W. R. 192. — 
CAN. 

1841 vii. Agent acting for both 

parties — Rules of Heal Estate Exchange.] 
— Where the owner of property listed 
with a real estate agent for sale ex- 
changed the property with the assist- 
ance of the agent for other property 
listed, to the knowledge of the ownei\ 
with the agent for exchange, but bad 
not agreed to pay him a commission 
00 the exchange Sc had not been in- 
formed by him that be still Intended to 
aot as her agent Sc to charge her a 
oommission: — IJetd : (1) she was not 
liable for commission ; (2) a rule of a 
Real Estate Exchange to which the 
agent belonged, that an agent who 
acted for both parties in an exchanro 
< 30 uld collect from each one-half the 
usual oommission on a sale, did not 
legally entitle the agent to recover 
Buoh half from her. — Hackney v. 
LYNE, 11925] 4 D. L. R. 861 ; [1925] 
3 W. W. U. 614.— CAN. 

1841 vlil. If a vendor 

with full knowledge of the facts agrr^es 
to pay oommission to a purohaser’s 

3* 



Cases 1848^18788. English and Empibe 

lS48a. .] — Pltf. was employed by deft., a 

music seller, to find a purchaser of the lease 
of deft. *8 business premises, which were held 
under a covenant against carrying on any 
other business. Severa ) tailors expressed to 
deft, their willingness to buy the lease for 
£2,500, but deft., believing that the landlords 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlord. Pltf., however, having found a 
tailoring co, who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser : — Held : 
as pltf. had taken advantage of the false 
position to persuade deft, to agree to take a 
lower price than deft, could have got else- 
where, the action failed. — Heath v. Parkin- 
son (1926), 136 L. T. 128 ; 42 T. L. R. 693 ; 
70 Sol. Jo. 708. 

1852. Add. Annotation : — Consd. Rhodes v. Mac* 
alister (1923), 20 Com. Oas. 19. 

1852a. .] — Pltfs., a firm of mining engineers, 

were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,0()0 for the pi*opei4>ies, & 
agreed with pltfs. that if they made a bargain 
for less than £9,000, the ditlercnce between 
the £9,000 & the lesser sum could be taken 
by pltfs. as I’emuiieratiou. Before the pur- 
chase was effected, pltfs. had arranged with 
the vendors to take commission from them on 
the sale : — Udd : pltfs. had committed a 
breach of duty as agents for defts. & were 
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not entitled to any remuneration from defts. 
— Rhodes v. Macalister (1928), 29 Com. 
Cas. 19, O. A. 

1858a. Agent acting in good faith.] — Keppel v. 

Wheeler, No. 1263a, ante , 

1858b. No damage suffered by principal.] — Har- 
RODs, I/TD. V. Lemon, No. 1501c, ante . 

18580. Waiver of breach.] — Harrods, Ltd. v . 
Lemon, No. 1601c, ante . 

1862. Add. Annotation : — Apld. Adams v. Morgan, 
[1923J2K.B.234. e 

1872a. Promise to indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
super-tax on proflts made within period.] — 
Pltf., who was the owner of a stationery 
business, sold it in Aug. 1019, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 

1918, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should account be 
entitled to be indemnified accordingly. For 
his servicos until the date of completion pltf 
was to be paid a fixed sum monthly. Pltf. 
was assessed for super-tax on the profits of 
the business from Apr. 6, 1919, to Aug. 22, 

1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
— Held : pltf., as agent of defts*., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax. — Adams v. Morgan & Co., 
L1924] 1 K. B. 751 ; 93 L. J. K. B. 382 ; 130 
L. T. 792 j 40 T. L. R. 70 ; 68 Sol. Jo. 348, 
C. A. 


ogeDt, ho will be bound by bis oontract, 
but the onus Is ou the a^oot to show 
clearly that the vendor knew that be 
was aotlug In a dual capacity & 
assented to that state of affairs. — 
MoiLEli r. Foikjk (1U27), 27 S. R. 
N. S. W. fi9 ; 44 N. k W. W. N. 42.— 
A US. 

1860 ilia. Fraudulent repre- 

sentations xnducing listing.] — Agent not 
entitled to oomruission. — SLK'rro v. 
Adams, [1927] 1 D. L. R. 647 ; [19271 
1 W. W. 11. 12 ; 22 Alta. L. 11. 333.— 
CAN. 

1860 vii. Agent to Bell 

for other principals — Breach of con^ 
tract.] — A con trace, entered Into in 
Feb. 1914, between a firm & a con* 
mission agent, whereby the latter was 
appointed agent for the sale of certain 
cotton goods dealt in by the firm, cpn- 
talnod a clause prohibiting the agent 
from selling such goods supplied by 
others than bis principals. From 
July 10. 1916, onwards the agent regu- 
larly sold goods of that class on behalf 
of another firm, & ho also bought & 
sold such goods ou his own account : — 
Held : the a^nt was not entitled to an 
aooountiug for the period subsequent 
to July 10. 1910, as ho was then in 
material bi'ouch of bis oontract, but 
bo was entitled to an aooountlng for 
the period prior to that date during 
whion be had duly obtompered the 
oontract. — Graham & Co. v. United 
Turkey Red., etc. Co.. Ltd., [1922] 
8. C. 633 ; 60 So. L. R. 420.— SCOT. 

1860 vlil. Inducing principal to 

sell at undervalue.] — Where an owner 
of land requests an agent to Und a 
purchaser at a price not loss than a 
stated amount the agency is a general 
one Sl the arrant stands in a flduoiary 
relation to uis prinoinal ; & if he 

endeavours to get the fatter to sell at 


I II price loss than that which he knows 
tho purchaser found by him Is willing 
to pay be Is acting In bad faith &, 
therefore, disentitles himself to a com- 
mission oven though the sale Is finally 
made at the full price which said pur- 
chaser was willing to pay. — L afre- 
NiERE V. Boufpard (Sosk.), [1929] 4 
D. L. 11. 183 ; 2 W. W. H. 002.— CAN. 

1852 vii. .] — Wht-re an agent 

acts improperly & unfaithfully in the 
performance of his duties towards his 
principal, he forfeits any remuneration 
or comniJsslou to which he would 
otherwise have been entitled if his 
Improper or unfaithful conduct la 
coiiucctod with the duty ho had to 
perform. The mere fact of an agent 
receiving & retaining a secret profit 
or commission arising out of & in 
counootion with the performance of 
his duty constitutes unfalthfulnPFS & 
dishonesty. & disentitles 1dm to any 
remuneration or oonimlssloii. — liKViN 
t; Levy, [1917] T. P. D. 702.— S. AF. 

PART VIII. SECT. 8, SUB-SECT. 1.— 

M. <d). 

sj. Agent selling at leas than listed 
price.] — An ag^eut for the sale of goods 
is not ontitlud to a oommisslon for in- 
troducing a purchaser w'here the goods 
are sold at a reduction from the listed 

g rioe greater than the commission, 

: the agency oontract provides that 
if any goods are sold for loss than the 
ouirent price list by tho agent, tho 
accoptauoo of such sale shall not 
entitle the agent to the oommlssions 
sot forth, hut such reduction in price 
shall he deducted from the aigent’s 
commission. — Law & Maclean v. 
Sawyer Mabsky Co.. [1018] 1 W, W.R. 
727 ; 13 Alta. L. R. 120 ; 38 D. L. K. 
333.— CAN. 

sk. No commission on land not sold.] 
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— Deit.’s land having boon listed with 
pltf., an estate agent, tho latter claimed 
commission on the pi'ocoeds of a subse- 
quent sale, but failed to show that ho 
brought about a sale of deft.’8 laud, 
or that deft, made a sale thereof to a 
person introduced to him by pltf. ; — 
Held : pltf. had not shown the per- 
formance of any services which 
entitled him to commission. — D unn 

V. Graf (1922), 66 D. L. R. 713.— 
CAN. 

b1. No commission on goods ** taken 
back."}— Held : goods “ taken book *’ 
included goods '* r^ossossod ** on 
default. — CowTE v. Sawyer-Massby 
Co. (1916), 34 W. L. R. 274 ; 10 

W. W. R. 254.— CAN. 

sm. Sale of hamestcad — Necessity 
for wife*8 consent..] — Skmpi.e v. Shari*, 
[1927J1 W. W. H. 965; 21 Sask. L. R. 

435.— CAN, 

PART Vlll. SECT. 3, SUB-SECT. 2.— 
C. (a). 

1873 1. In general.] — Where an act 
is innocently done under tho express 
direction of another, which oc^iasions 
an injury to tho rights of a third party, 
the principal must indemnify tho 
innocent agent. — Victoiua School 

TRUSTBF.S V. MUIRHF,A1> & MaNN 
(189.5), 4 B. C. R. 148.— CAN. 

bi. Loss through dday in 

delivery.] — K. & Co., commission 
agents, entered into a contract with 
defts. under which they undertook to 
purobaso & ship goods ** on account & 
risk *’ of defts., &; E. & Co. shipped the 
goods under a c.J.f. contract on board 
a German sliip. Owing to the out- 
break of war during traixsit the goods 
did not arrive at their destination 
until long after due time. On defts.* 
refusal to accept the goods they were 



VoL L— Agency. Oases 1875-<-1951a. 


1876. Add, Annotation : — Consd. Weddle, Bock v, 
Hackett, [1929] 1 K. B. 321. 

1878. Add. Annotation : — As to (2) Refd. Weld- 
Blundell v, Stephens, [1910] 1. K. B 520. 
1886. Add, Annotations: — Refd. Adams r. Moreau, 
[1923] 2 K, B. 234 ; Britaania Hygienic 
Laundry Co. v, Thoruyeroft (1925), 94 
L. J . B. 858. 


1941. Add, Annotation : — Refd. Chrisfcoforides v, 
Terry, [1924] A. C. 506. 

1944. Add, Annotations : — Distd. Beigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] I 
K. B. 692. Consd. Warren v, Agdeshman 
(1922), 38 T. L. R. 588. Refd. Re Windsor 
Steam Coal Co. (1901), Ltd. (1928), 140 L. T. 


1945. Add, Annotations : — Apld. Prcncli v. Leeston 
Sliipping Co. (1921), 37 T. L. R. 453. Refd. 
Reigate v. Union Manufacturing Co. (Rams- 
bottom), [1918] 1 K. B. 692. 

1946. Add, Annotations : — As to (2) Consd. W^arren 
V. Agdeshman (1922), 38 T. L. R. 688. 
Refd. Turpin v, Victoria Palace, [1918] 2 K. B. 
539. Generally^ Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1918] I 
K. B. 592 ; iSs Rubel Bronze & Metal Co. & 
Vos, [1918] 1 K. B. 315 ; Re Windsor Steam 
Coal Co. (1901 ), Ltd. (1928), 140 L. T. 80. 

1947. Add. Annotation : — Refd. Warren r. Agdesh* 
man (1922), 38 T. L. R. 588. 

1947a. — — .] — By a contract in writing deft, 
appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Pltfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold throughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold tlu'ough the 
instrumentality of pltfs. or not, & deft, 
agreed with pltfs. that he would keep them 
fully supplied witli samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of the soles of his goods. Before 
the expiry of the three years deft, broke these 
undoi*taklngs & then wrote to pltfs. cancelling 
the agreement ; — ffetd : as it was a necessary 
implication from the terms of the contract 
that pltfs. would not decline reasonably to 


introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mei’e appointment of an agent on commission 
for a tenn of years does not carry with it the 
necessary implication that the business shall 
bo carried on for that term, yet, as deft, had 
undertaken certain obligations to facilitate 
the earning of the commission & had broken 
his undertakings, he could not, by a pur- 
ported cancellation of the contract, limit his 
liability for damages to the period prior to 
such purported cancellation. — Warren & 
Co. V, Agdeshman (1922), 38 T. L. R. 588. 

1947b. .] — Raymond v, Wooten, No. 1706a, 

ante, 

1948. Add. Amiotation : — Apld. Graves v. Cohen 
(1929), 40 T. L. R. 121. 

1950. Add. Annotation : — As to (2) Refd. Payzu v, 
Saunders, [1919] 2 K. B. 581. 

1951a. .] — By an agreement made between 

pltf. & a limited co., wliich carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., &; of 
introducing to the co. certain now classes of 
goods to be manufactured by them, the co. 
appointed Mm their solo agent in the United 
Kingdom, India, & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on either side. The agent 
wjis to use Ms best endeavours to obtain 
orders for the co.’s goods at prices to be from 
time to time agreed upon, & all order's ob- 
tained by the agent were at once to bo com- 
municated to the CO., who upon approving 
or rejecting the same were to inform the 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not definitely to accept orders 
for the CO., but only subject to connrmation 
& acceptance by the co., such confirmation 
or acceptiince not to bo unreasonably with- 
held. The CO. wore to pay the agent a com- 
ruission upon the invoiced prices of all goods 
delivered by tlio co., & duly paid for by tire 
respective purchasers. A few months after- 
wards the CO. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pltf. tried to do so, but failed. 
The CO. then asked pltf. to give up the agency 


Bold : — Held : K. & Co. were entitled 
to recover damnffos for breach of con- 
tract. — Mkukdith r. Abdulla (Sahib) 
(1918i. I. L. R. 41 Mad. 1060.— -IND. 


sn. Broker buying wheal to meet dc’ 
liveriea .] — Brokers were Instructed by 
their principal to sell wheat for future 
delivery : — Held : when the principal 
could not deliver the wheat ho 
instmotod the brokers to buy the wheat 
necessary to cover his contracts, which 
they did, & he must repay to them 
the amount so expended. — Canadian 
Grain Co , Ltd. v. Niohol. il920] 
3 W. W. R. 127 ; 63 D. L. R. 376 ; 
13 Sask. L. R. 30.— CAN. 


go. Dealings in grain futures — Broker 
with knowledge of illeaality of transac- 
tions — Broker nut entitled to recover 
balance due from customer .] — Topper 
Grain Co. e. Mantz (Alta.), [192CJ 2 
D. L. R. 712 ; [1926] 2 W. W. R. 140. 
—CAN. 


PART Vlll. SECT. 3, SUB-SECT. 2.— 
C. (b). 

1906 ii. .1 — .Tones 

V. Burgess (1914), 43 N. B. K. 


126.— CAN. 

•p. Forwarding agent acting in ac- 
cordance with ttrdinary ]— Dofts., 
forwardlnff agrentB in Durban, who 
acted as the ogreute of pltf. In clearitifir 
Sc forwardingr ^oods consigned to liim 
from India, on Oct. 21, receiveil a letter 
from a firm in India informing them 
that they had shipped a consignment 
of goods on behalf of pltf. The goods 
arnved on Oct. 20, Sc on Oct. 22 defts. 
cleared & trucked the goods to Johan- 
nesburg Sc sent pltf. a consignment 
note which he reoolved on Oct. 26. 
Immediately on roceipt of the note 
pltf. telegraphed to defts. instructing 
them to keep the goods for sale in 
Durban. Defts. on the instructions 
of pltf. had the trucks stopped Sc 
returned to Durban. Defts. in order 
to obtain delivery of the goods paid 
the railway charges Sc upon pltf.'s 
refusal to reimburse them declined 
to hand the goods over to pltf. : — 
Held: defts. in railing the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty os forwarding agents, 
Sc in the absence of special instructions 
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to the contrary defts. were justified 
In so railing the goods.— ‘P aikl r. 
Kerlicb & Co.. [1923] App. D. 506.— 
S. AF. 


PART VIII. SECT. 3, SUB-SECT. 2.,— 

C. (e). 

sq. Contract for delivery of grain — 
Actual delivery necessary — Duty of 
brokeir to prove cotUracl not illegal ,] — 
Hansen v. Lecbtzibr, L1925] 4 D. L. R. 
1008.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— 

D. (a). 

sr. Agent assuming lialdJity to third 
porfy. >— Where a superintendent of 
road construction for a municipality 
ordered supplies on its behalf. Sc wldcli 
were charged to it : — Held : as he was not 
legally liable on the accounts ho had no 
cause of action against the muni- 
cipality In respect thereur whether tot 
payment or Indemnity, although ho 
nod paid one of tlic accounts & judg- 
ment had been obtained against him 
for another. — D ickinson v. Rural 
Municipautt of Stoneuaque. [1020] 
1 W. W. R. 235 ; 60 D. L. K. 383 ; 
13 Sosk. L. R. I.— CAN. 
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for the Manohester district, telling him that 
he would have to stand down so far as that 
district was concerned, in which case they 
thought that they could find the necessary 
capital, but he refused. The oo. thereupon 
being insolvent passed resolutions for volun- 
tary winding up & ceased to do business 
through pltf . & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years : — Held : the agree- 
ment was to employ pltf. as agent for the 
seven years A; a term could not be implied 
to the elTect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business ; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, & 
they were therefore liable in damages for 
the breach. — Rbigatb) v. Union Manufac- 
TCTRINO Oo. (Bamsbottom), [1918] 1 K. B. 
692 ; 87 L. J. K. B. 724 ; 118 L. T. 479, 

O. A. 

A nnotaHone Apld. Fowler V . Commercial Timber Co., 
11930] 2 K. B. 1 : Re Gramophone Records, Ltd. (1030), 69 
L. Jo. 201. Retd. ThomuH v. Todd, (102(»j 2 K.. B. 511: 
Llvock V. rearson (1028), 33 Com. CSas. 188. 

1952. Add, Annotation : — Reid. Warren v, Agdesh- 
man (1922), 38 T. L. R. 688. 

1958. Add, Annotations : — Held. Reigate v. Union 
Manufacturing Oo. (Ramsbottom), [1918] 1 
K. B. 692 ; Warren v. Agdeshman (1922), 38 
T. L. R. 688. 

1957, Add, Annotations : — Reid. Reigate v. Union 
Manufacturing Oo. (Ramsbottom), [1918] 1 
K. B. 592 ; Warren v, Agdeshman (1922), 38 
T. L. R. 688. 

1981. Add, Annotation : — Reid. Taylor v. Oakes, 
Roncoroni (1922), 127 L. T. 267. 

1974. Add, Annotatiom : — As to (1 ) Consd. Mor- 


timer V, Beckett, [1920] 1 Oh. 671. As to (2) 
Apld. Mortimer v. Beckett, [1920] 1 Oh. 671. 

1980. Add, Annotation : — As to (2) Consd. Martin 
V. Stout. [1926] A. 0. 369. 

2005. Add, Annotation : — As to ^) Reid. Wright- 
son V, McArthur & Hutchisons, [1921] 2 
K. B. 807. 

2025. Add, Aivnotation: — ^Reld. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

2020. Add, Annotation : — Refd. Be Gimsbourg, 
Ex p. Trustee (1920), 89 L. J. K. B. 726. 

2052. Add. Annotation : — ^Reld. Near East Relief 
V. King, Chasseur & Co., [1930] 2 K. B. 40. 

2056. Add. Annotation : — Refd. Booth S.S. Co. v. 
Cargo Fleet Iron Oo. (1916), 13 Asp. M. L. C. 
451. 

2082. Add. Annotation : — Dbtd. & Expld. Bentall, 
Horsley & Baldry v. Vicary (1930), 47 T. L. R. 
99. 

2083. Add. Annotation : — Dlstd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 

2083a. Sale by principal himself.] — 

Chamberlain & Willows v. Rose (1924), 
cited 47 T. L. R. at p. 101, D. 0. 

Ajinotation —Consd. Bentall, Horsley & Baldry v. Vicary 
(1930), 4 7 T. L. li. 99. 

2083b. .] — Bentall, Horsley Sl 

Baldry v. Vicary, No. 1813b, ante. 

2083c. .] — Lamb (W. T.) Son v. 

Goring Brick Co., Ltd. (1931), 48 T. L. R. 6 ; 
75 Sol. Jo. 698. 

2083d. Agreement lor commission although trans- 
action not completed.] — Trbdinnick v. 
Browne (1921), cited 47 T. L. R. at p. 101. 

Annotation: — Consd. Bentall, Hoi-sley & Baldry t?. Vicary 
(1930), 47 T. L. It. 99. 


PART VIII. SECT. 3, SUB-SEOT 3. 

— B. 

lOSGii. For this number read 
“1967 i.“ 

1967 ii. .] — In a flve years' 

airreemeut between a selling agent & 
a firm of merchants it was provided 
that, if at the end of the first three 
years the agent had not realised a 
certain turnover, the merchants should 
be entitled to terminate the agree- 
ment. The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who was 
bound to buy exolusivoly from them. 
At the end of the three years the value 
of ihe goods sold & delivered by the 
agent failed to reach the stipulated 
turnover, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in faot 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered by him fell short of 
it, owing to the failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 
The merchants, who were not manu- 
facturers, were dependent on delivery 
to thems^vos by toe monulaoturers, &, 
owing to war conditions, they were 
themsdveB unable to obtain the lull 


supplies they reoulred. They had, 
however, obtained sufficient goods 
to have implemented the agent’s 
orders, but they preferred to distribute 
these goods ratably among all their 
agents & customers, the agent in ques- 
tion receiving his full share. In an 
action by the agent against the mer- 
chants ooncluduig for damages for 
unjustifiable termination of the agree- 
ment : — Held : defts. wore not entitled 
to terminate the agreement. — Dowling 
V . Methvkn, Sons & Co., Ltd., ri921J 
S. C. 048 ; 68 So, L. R. 7.— SOOT. 

1978 iil, .l—ntt. &. defts., 

an English business house, entered into 
an agreement by correspondence by 
which pltf. was to be the selling agent 
of defts.' goods in Biitisb OoluniDia. 
In the letter from defts. setting out 
the proposed terms of agreement were 
the words, *' this offer to be firm for 
one year." Defts. broke the agency 
agreement during the first year: — 
Held : pltf. was entitled to damages 
on the basis of loss of profits on two 
years* contract, as being reasonable in 
all the olroumstauoes.— ^AODOKALD v. 
Casein. Lid., 11919] 1 W. W. R. 293.— 


1978 iv. .1— In 1911 resps. 

agreed to employ applts. as under- 
brokers for the business of a co. during 


the subsistence of an agreomont which 
they themselves had as brokers to the 
CO. ; the latter agreement was for 
five years. In Aug. 1012, resps. 
wrongfully determined the agreement 
with applts. On Deo. 2, 1912, reaps., 
bond fide & not os a means of limiting 
the damages, made a new agreement 
with the 00 ., the terms of which were 
inconsistent with. Sc thus put an end to, 
the orlgluel agreement between resps. 
Sc the CO. In Jan. 1913, applts. sued 
resps. for damages : — Held : the 
damages recoverable were limited to 
the amount which applts. would have 
earned as under-brokers down to 
Deo. 2, 1912. — Laohmandab, Khan- 
DELWAL r. Raqhumull (1819), L. R. 
46 Ind. App. 814 ; 24 O, W. N. 677.— 
IND. 


PART VIll. SECT. 4, SUB-SECT. 2. 

st. LiaMlityofpHnoipaUtoindcmHi/y 
aosni — Release of co-principal .) — The 
release of one oo-piinolpal does not 
release another co-prinoipal from his 
obligation to exonerate sc contribute 
to the extent to which he would have 
been ultimately liable had the one 
co-prinoipal not been reloaeod. — 
Malowant V. Pasemso, [19101 1 
W. W. R. 663.— CAN. 
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^oL X— Agmor* duet 2096— 818(te. 


Part IX. — Relations between Principal and Third Parties. 


2096. Add, Annotaiion : — Refd. Banque Beige 
Pom? L’Btranger v, Hambrouck, [19211 1 
K. B. 321, 

2098, Add, Annotation : — Consd. .Tones v. Waring 
& Gttlow, [1926] 2 K. B. 612. 

2106. Add, Annotations : — Refd. Re Hodgson’s 
Trusts^ Public Trustee v. Milne, [1919] 2 Oh. 
189 ; Banque Beige Pour L’Etranger v, 
Hambrouck, [1921] 1 K. B. 321; Re Wait, 
[1927] 1 Ch. 606. 

2109. Add, Annotaiion: — As to (1) Refd. Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 776. 

2118. Add. Annotations : — ^Refd. Muller (London) 
v, T^them, Same v. T. R. Oomrs,, [1927] 1 

K. B, 780 ; Calico Printers’ Assocn., Ltd. 
Barclays Bank (1931), 145 L. T, 51. 

2120. Add, Annotation : — Consd. Rederi Akt. j 
Transatlantic v. Hrughom, [1918] 1 K. B. 394. 

2126a. Action for specific performance — Effect of 
non-disclosure of principal.] — Pltf. procured 
C. to enter into an agreement to purchase 
land from defts. 0. never disclosed to defts. 
that he was acting as the agent of pltf. 
Subsequently C. explained to defts, that he 
was acting as agent for pltf., & at his request 
the agreement was cancelled. In an action 
for specific performance : — Held : the agree- 
ment not TOing one in which any personal 
qualification by 0. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — D tbtbk V. Randall & 
Sons, [1926] Ch. 932 ; 96 L. J. Oh. 604 ; 135 

L. T. 696 ; 70 Sol. Jo. 797; [1920] B. & 0. R. 
113, C. A. 


2126a. Sold by agent — Effect of misrepre- 

sentation as to being principal.]^ , em- 
ployed as a traveller by a firm of buUders, 
owed deft £17 for goods sold. He asked 
deft, to buv timber from him, telling him 
that he hail left the employment of the 
builders & had set up ns a timber merchant 
on his own account, & deft, agreed to order 
timber from him on the terms that 0-. s debt 
of £17 should be set off against the price. 
G. had not set up In business on bis own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft, with invoices & letters 
bearing the name, address, & description of 
pltf., which G. told deft, were his own trade 
name, address, & description. Pltf. brought 
an action In the county ct. for the price of 
the timber, & the county cfc. judge found that 
deft, honestly believed that the name, 
address, & description on the invoices 
letters wore those of G., but that deft, was 
put upon Inquiry by the invoices & letters, 
& haa notice that G. was not soiling as a 
principal but only as an agent for pltf., ® 
gave judgment for pltf. for the price of the 
timber :—Held : deft, had no more than 
constructive notice that pltf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf., & was 
entitled to judgment.— -Grejee u. 

Supply Co., [1927] 2 K. B. 28 ; 06 L. J. K. B. 
634 ; 137 L. T. 174, 0. A. 

2130a. Sub-underwriting agreement.]— 

Pltf., at the suggestion of M., who was a 
director of B. co. in Nov. 1027, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 


PART IX. SECT, a, SUB-SECT. 1. 

b !. Oooda sold — Knowledge of 

tntre/iosw,)— ~M. left two hundred & 
fifty cattle with B . , a cattle dealer. Ho 
gave B. written authority to sell forty- 
eiprht, & B. was to sraw the reit. B. 
sold one hundred cattle to C., purporting 
to act 08 M.*s agent, showing the 
written authority & alleging farther 
oral authority. At B. 's request C. mi^e 
a cheque for the purchase price payable 
m him. C. bought in good raitb « 
for value. M. repudiated the sale & 
sued to vindicate the cattle sold with- 
out authority Held ; the written 
authority 5c the request for personal 
payment should have put the pur- 
chaser upon Inqulry.’^-Mm.LWB tJ. 
cSnkuS (1923). 44 N. L. U. 69.— 
S. AP. 

2106 11. .J — ^Whorc an 

agent Is entrusted by hlB principal with 
money to buy goods, the money will 
be considered trust funds In his hands 
& the principal has the same interest 
in the goods when bought as he had in 
the funds producing them. If the 
goods BO bought are mixed with those 
iif the agent, the principal has an 
equitable title to a quantity to bo 
ti^en from the mass, equivalent to the 
money advanced whiloh has boon used 
In the purchase . — Re Clakr: (R. P.) 
& Ck>. fVANCOuvHR), Ltd., (1931) 3 
W. W. R. 79.— CAN. 

21001. Agent holding prit^paVe 
funds — Money paid into ageni*» banking 
account^ Agent in fiduciary ckaractw.l 
— ^Honey received by a oommisslon 
agent m>m sales of his customers' 


property, is, after, deduction therefrom 
of the ogeni's oommlssion & expenses, 
money held by him In a fiduciary 
capacity. Sc if it Is mixed by the agent 
with his own money in his general 
banking account & he becomes bkpt., 
the money can be followed If It Is 
still traceable. — Saltbr Sc Abnoid, 
Ltd. «. Dominion Bank (1023), 4 
C. B. R. 379 ; [1923] 3 W. W. R. 257.— 
CAN. 

PART IX. SECT. 3. BUB-OECT. 1.— A. 

2120 viii. .] — J., as agent of 

pltf., advanced sums to deft, in oon- 
sideration of deft.'s going to work on 
a sugar estate, on behalf of K., who 
supplied money for the advance, to 
whom J, had to account, Sc to whom 
J. stated that he had accounted. Deft, 
stated that J. had recruited him to 
work for some person whose name was 
not ^ven. Deft, contended in an 
action for refund of the advance that 
pltt, could not sue without cession of 
action from K. : — Held : pltf, hod a 
right of actiou against deft. — Q adlela 
e. MoUNTJOy, [X921J E. D. L. 151. — 
S. AF. 

•a. Action for money paid under eon- 
fract.] — ^Pltf., desiring to have ten 
vessels constructed in Canada, entered 
into a preliminary agreement with A., 
whereby A., was to enter Into contracts 
with three builders for the oou- 
struction of the vessels, called build- 
ing contracts,*' Sc at the same time into 
contracts with pltf., called the ** vessel 
oqntraots ” providing for the payment 
for vessels, the nature of their oon- 
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structlou & dur* delivery thereof. 1 he 
building contract " Sc the * vossel 
contract, each expressly stated that 
a copy of the other was attached to Sc 
msde a part of It. By the “ building 
contract ** doft. oovonantod to build 
the vessels according to the terms of 
the *' vessel oontruot,” Sc this contract 
was expressed to bo made with pltf. 
as well as with A., Sc deft, also con- 
firmed provisions of the * vewcl 
contract *' for pa 3 rmont of the instal- 
ments of the purchase priM to A. & 
appointod A. his agent to receive 
payments. Upon the signing of the 
contracts a first payment made by 

E ltf. to A. was distributed by A. 

etween the throe ** builders, 
proceeded with the construction of the 
vessels. Upon pltf. *8 failure to make 
the next deposit as provided for In the 
“ vessel ” contract, deft. *^7^**'® 

terminating the contract. Pltf. hav 
ing brought action for repayinent by 
deft, of money paid on account of the 
vessels, less such expenses os deft, bad 
incurred by virtue of the contract ; — 
Held : pltf. had no right of action. — 
Van Hmmklrtok e. Ngw Wkstminstkr 

CON8TRUCTIO.V SC ENOINKKBINO CO., 

Van Hbmblbyck e, Nobdikkn Con- 
struction CO., Van Hkmelryck e. 
Pacific Construction Co. (1920), 29 
B. O. IL 39 ; 65 D. L. R. 689.— CAN. 

PART IX. SECT. 8. SUB-SECT. 1.— B, 
21841. General ruU.y-^BoiXJS ^ 

Ltd. V. Incus Brothers, Ltd.. [1924] 
N. Z. L. II. 164.— N.Z. 

2185 11. Deft., o^cr ot a 

theatre, entered Into a contract with 
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then been atarted, but Ite object wae to acquire 
& carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered Into by trustees for deft. co. & B. co. 
& a draft prospectus was prepared therein 
1 ‘efeiTed to. On the following day M. & O. 
offered to sub underwrite 12,000 shares, & 
sent a cheque for £600 to B. co., which was 
accepted by them on Dec. 8. On Dec. 12, 
the CO. was incorporated, the underwriting 
a^j^eement ratified, & a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issu^ to the public. The response not 
being sufficient, the balance of shares was 
issued to the underwriters or sub-under- 
writers. One of such allotments was for 
8,160 to M. & O. as sub-underwritei-s. A 
number of sub-underwriters had repudiated 
their agreements on Dec. 10, but this was not 
known to the directors when they went to 
allotment on Dec. 17. Subsequently these 
8,100 were renounced in favour of pltf. The 
consequence of the failure of some of the 
underwriting agreements was that two of 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In these circumstances, this action 
was bi-ought for rescission on the ground of 
material misrepresentations in the prospectus. 
Defts. denied these, & claimed for the balance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, ho could not recover : — 
Held : pltf. could not establish Ids case on the 
basis of principal & agent, as in such a case 
as this an undisclosed principal could not be 
substitxited for the persons contracting ; aU 
the rights of the agents under the contract 
with the CO. did not pass to pltf. by virtue 
of the agents’ renunciation & nomination of 
pltf., & though there was a contract between 
pltf. & the CO. it was not a contract based on 
the prospectus. — Collins v. Associated 
Greyhounds Kacecoursbs, Ltd., [1930] 

1 Ch. 1 ; 99 L. .T. Ch. 52; 141 L. T. 529 ; 45 
T. L. R. 510. 

2130a. Agent acting in his own Interest.] — Where 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principal, but the existence of wliich was not 
known to the other party to the contract, the 
principal cannot, if the other party has acted 
bond fide, repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own interests, & not in those of 
his principal. — Hambro v. Burnand, [1004] 

2 K. B. 10 ; 73 L. J. K. B. 069 ; 00 L. T. 
803 ; 62 W. R. 583 ; 20 T. L. R. 398 ; 48 
Sol. Jo. 369 ; 9 Com. Cas. 251, C. A. ; revsg., 
[1903] 2 K. B. 399. 


AtMOktHons: — Oonfd. WlUte, Faber v. Joyce (1911), 104 
Ii. T. 676; Underwood v. Bank of Liverpool Sc Martins, 
Underwood e. Bardays Bank, T 19241 1 Kl. B. 775. 
DlMd. Reokitt v. Barnett, Pembroke Sc Slater, [1029] A. O. 
176. Beld. British Marine Mutual lusce. Assocn. v. 
Dralfen. Road Sc Morgan (1903), 47 Sol. .lo. 672 ; Ruben 
IT. Great Fingall Oonsolldated, [19041 2 K. B. 712; Mal- 
colm, Brunker v. Waterhonse (1908). 24 T. L. R. 854 ; 
Lloyd tr. Grace, Smith. [1912] A. C. 716 ; Lloyds Bank 
15. Ohartored Bank of India, Australia & China, [19291 1 
K, B, 40. 


2139b. Account stated & signed by agent.] — In 
Mar. 1918, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from L. to expedite the repairs & authorised 
him to sign the repair account with the 
Lloyds* surveyor as “ approved subject to 
adjustment & conditions of insurances.” 
In Jan. 1919, the repairers delivered to the 
owners an account of the repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
tbe above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sued 
the owners for the balance of amount due 
for work & labour done by pltfs. & materials 
supplied at tbe request of defts., &, in the 
alternative, claimed the balance as being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated ; — 
Held : tbe signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
— Camillo Tank 8.S. Co., Ltd. v. Alex- 
andria Engineering Works (1921), 38 
T. L. R. 134, H. L. 

2147a. .] — member of the Stock 

Exchange was indebted to defts. He became 
a defaulter on the Stock Exchange, & the 
liquidation of liis affairs was undertaken 
by pltf, as official assignee. For the purposes 
of the liquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignee. Pltf. having sued defts. for the 
price of the shares : — Held : the action was 
maintainable, & defts. were not entitled to 
a set-oS in respect of their debt. — Richard- 
son V, Stormont, Todd & Co., [1900] 1 


W., an advertlflinff manasror, under 
which W. was to conduct an advertisinfir 
oatupolffn relative to the theatre. The 
oatnpaifim was to take the form of a 
contest for prizes to be offered for 
sellinfiT tickets of admission to the 
theatre. Pltf. was assignee for value 
of n prize-winner’s rifirhtR ; — Held : the 
aKont’s promises to the contestants 
were the promises of deft, as principal. 
Sc deft, was liable as principal. — Ross 
V. Kobold, [1924] 1 D. L. R. 7.50 ; 
1 W. W. R. 428 ; 34 Man. L. R. 111.— 
CAN. 

sb. Ooniracl in agmt*8 name — Under 


seal.] — Defts. made an afirreement with 
B. for conditional sale to him of a larare 
quantity of land, the intention of the 
parties beiogr for Its subdivision & 
sale for fruit-farming purposes. All 
surveys & sales were to be approved 
by defts., a minimum price per acre 
in celling was stipulated. Sc the pro- 
ceeds of sales were to be paid into a 
bank to defts.’ credit. & title to be 
retained by defts. until the full pur- 
chase price of the sale to B. was realised. 
On certain amounts of sales bein^ 
made, defts. agreed to do certain 
clearing, irrigating Sc tree-planting, 
B. acting as their agent in the super- 
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vision thereof. B. was to receive 
commission on sales made, should be 
not succeed in carrying out the agree- 
ment. B. made an approved agree- 
ment with pltf. for sale of a lot to be 
selected by pltf. who sought to recover 
from defts. the amount of payments 
made by him : — HeW. : the fact that 
pltf. ’8 agreement was with B., in B.'s 
own name Sc under seal, did not 
prevent recovery from defts. as for 
money had & received.— Hitchcock 
B. Columbia Valley Land Co., Ltd., 
[19191 2 W. W. R. 969 ; 48 D. L. R. 
737.— CAN. 



Vd. L— Agency. Oases 2147s-2246. 


Q. B. 701 ; 60 L. J. Q. B. 860 ; 82 L. T. 316 ; 
48 W. B. 451 ; 16 T. L. B. 224 ; 6 Com. Cas. 
134, C. A. 

AnnofoMoiw Apld. Lomas v. Graves, [1904] 2 K, B. 557* 
Refd. lie Halstead, Exp. Richardson, [1917] 1 K. B. 695* 

2168. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2172. Add. Annotations: — Refd. Norbury Natzio 
V. GrifiRths, [1918] 2 K. B. 369; Rodriguez 
V. Speyer, [1919] A. 0. 69 ; Bennett v. White- 
head, [1926] 2 K. B. 380; Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023; R. M. K. R. M. 
(Firm of v. M. R. M. V. L. (Firm of), [1926r 
A. C. 761. 

2177. Add. Annotation : — ^Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Finn of), 

R. M. K. R. M. Somasundaram Chetty v. 
M. B. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2183. Add. Annotations ; — ^Refd. Bennett v. White - 
head, [1926] 2 K. B. 380 ; R. M. K. R. M. 
(Finn of) v. M. R. M. V. L. (IHrm of), [1926] 
A. 0. 761. 

2184. Add. Annotation : — ^Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), R. M. 
K. R. M. Somasundaram Chetty v. M. R. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

2188. Add.. Annotation : — As to (3) Refd. Bennett 
V. Whitehead, [1026] 2 K. B. 380. 

2193. Add. Annotation : — Consd. Bennett v. White- 
head, [1926] 2 K. B. 380, 

2194. Add. Annotation : — ^Refd. R. M. K. B. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. C. 761, 

2195. Add. Annotations : — Apld. Parr v. Snell, 
[1923] 1 K. B. 1 ; R. M. K. K. M. (Firm of) 
f. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v, Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; Moore v. Flanagan, [1920] 1 
K. B. 919 ; Clarkson v. Davies, [1923] A. 0. 
100 ; Duffner V. Bowyer (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pirie v, 
Richardson (1926), 70 Sol. Jo. 1023. 

2197. Add. Annotations : — Folld. Moore v. Flana- 


gan & Wife, [1920] 1 K. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. Duffner v. Bowyer 
(1924), 40 T. L. R. 700 ; Debenham v. 
Perkins (1925), 133 L. T. 252; BenAett v. 
Whitehead, [1926] 2 K. B. 380 ; R. M. K. R. M. 
(Firm of) v. M. R. M. V, L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 

2198. Add. Annotation: — As to (1) Distd. Deben- 
ham V. Perkins (1926), 133 L. T. 262. 

2199. Add. Annotations: — As to (1) Refd. Moore 
V. B7anagan & Wife, [1920] 1 K. B. 919 ; 
Parr v. Snell, [1923] 1 K. B. 1 ; Pirie v. 
Richardson, [1927] 1 K. B. 448. 

2201. After this case insei't “ Res judicata 
generally, see Estoppel, Vol. XXT., pp. 159 
el seq., 198 ct seqJ" 

2205a. Acceptance of payment from principal 

— After receiving order against agent.] — Resp. 
was employed by the debtor, who was acting 
for a CO., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but ho was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. in the pound. After the 
breach of contract by the debtor resp. took 
the salary ottered to him by the co., & a 
proof put in by resp. for damages for the 
breach was rejected by the trustee of the 
composition on the ground that reap, had 
elected to look to the co. for the fulfilment of 
the contract : — Held : resp. had not, by his 
conduct, finally elected in law to look to the 
CO. for the fulfilment of the contract, tSt the 
proof ought to be allowed. — Exp. Pitt (1923), 
40 T. L. B. 5, 0. A. 

2233. Add. Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 025. 

2245. Add. Annotations : — As to (2) Refd. Janvier 
V. Sweeney, [1910] 2 K. B. 316 ; Pratt r. 
British Medical Assocn., [1919J 1 K. B. 244. 
Generally, Refd. Kreditbank Oassel G.m.b.H. 
V. Schenkei-s, [1027] 1 K. B. 826; Reckitt r. 


PART IX. SECT. 8, SUB-SECT. 2.— 
F. (a). 

2172 il. .1 — Qladuk t). Walcu, 

No. 2510 xiv., post. — CAN. 

PART IX. SECT. 3, SUB-SECT. 2.— 
F. (0). 

q i, .] — P., acting as agout, 

pnrohaecd food for M.’s poultry farm 
from pitf . with whom he had a running 
account upon which from time to time 
ho mado payments. Pltf. brought 
action against P. for the balance of the 
account, but before entering judgment 
obtained an order adding M. as a 
party deft. ; — Held : the agent not 
having been sued on to judment, pltf. 
may pursue the pi^clpaJ. — Van- 
couver Milling & Grain Co. v. 
Perkins & McLeod (1930), 42 B. O. R. 
557.— CAN. 

2194 V. .] — ^M., without dis- 
closing the fact that be was acting as 
agent for the Crown, purchased hay 
from A., & was sued for a balance of 
the purchase price. At the trial that 
fact became knovm to A., but he 
nevertheless proceeded with the case 
Sc recovered judgment against M. : — 
Held : A., having elected to proceed 
to judgment against M., cotdd not 
afterwards sue the Crown. — D eb- 
ROIBBRS V. R. (1919), 18 Exoh. C. R. 
461.— CAN. 


2194 vi. .3 — Engineers brought 

an action against slilpowncrs fur 
payment of the balance of the contract 

? rioe of two boilers for a steamship. 

'he shipowners denied liability, & 
also brought a counter-action for 
damages in respect of breach of con- 
tract. The actions were conjoined & 
a proof was led, in the course of which 
it transpired that the sliipownorn were 
not the registered owners of the steam- 
ship, as had up to that time been 
assumed, but merely acted as managers 
for a CO. which owned hep. Both 
parties thereujpon amended their 
records ; the sfdpowners averring in 
both aotioTis that they had contracted. 
Sc wore litigating, as agents for the 
limited oo. ; & the engineers, as 

defenders in the counter-action, plead- 
ing “ no title to sue" : — Held : by 
proseouting their own action to 
decree, the engineers bad elected to 
treat dofts. as their debtors in the 
contract. — C ra.io & Co. r. Blaokaiisr, 
[1923] S. C. 472.— SCOT. 

PART IX. SECT. 8, SUB-SECT. 2.— 
F. (d). 

2200 i. Election to sue one dUcharges 
other.}— Murray v. Delta Copper 
Co., Ltd., [1925] 4 D. L. R. 1061.— 
CAN. 

2206 ii. - — .1- Deft, co., owner of 
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curtain lands, gave an option to pur- 
chase to one M., one of the t<»rms 
of the sale being tiiat ho should 
immediately hav(3 the lands ploughed. 
Deft. H., who was president of deft, 
eo., got in touch with pltf. with reference 
to the ploughing, & after they had 
taken a view of the land with M. pltf. 
ofttcred into an agreement with H. 
to plough the land for $9 per acre. 
Idtf. proceeded with the work & 
received money from M. on accoiuit of 
the ploughing, although he knew 
nothing as to M. having an option to 
purchase. Whllci the work was in 
progress M. tbicw up the option. Pltf. 
continued his work to completion. 

recovered judgment against the 
co. & H. for the balance due : — Held : 
the judgment against H. should stand, 
but it should be dismissed as against the 
CO. — Dennis v. Indei'Endknt Lands, 
Ltd. (1930), 43 B. 0. R. 65.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— A. 

2246 V. . ] — Resp. had taken 

fire insurance policies in several cos., 
amongst which were applt. co. 8c the 
F. Co., both represented by D. us their 
agent. The property insured having 
been destroyed by fire, resp. received 
from the adjuster a Tiioniorandum 
showing him entitlod to 62,864.45 
as against the F. Co., & to $1,841.45 
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Barnett, Pembroke ^ Slater, [1928] 2 K. B. 
244. 

j246. Add. AnnoUUiona : — Consd. Janvier v. 
Sweeney <1919), 36 T. li. R. 226 ; Band v. 
draig, [1919] 1 Gh. 1 ; Minfcz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G.M.B.H. V. Sohenkers, [1927] 1 K, B. 826. 
Reid. Pratt v. British Medical Assoon., [1919] 

1 K.B. 244 ; Percy v. Glasgow Oorpn., [1922] 

2 A. C. 299 ; Underwood r. Baidc of Liver- 
pool, Same t*. Barclays Bank, [1924] 1 K. B. 
77o. 

J268. Add. Armotation : — Reid. Collins v. Hopkins, 
[1923] 2 K. B. 017. 

<267. Add. Annotation : — Reid. Be Jubilee Cotton 
MUls, [1923] 1 Ch. 1. 

2268. Add. Annolaiione : — Consd. Rand v. Craig, 
[1919] 1 Ch. 1 ; Kreditbank Cassel G.m.b.H. 
V Schenkers, [1927] 1 K. B. 820. 

227Sa. Liability for fraudulent preference by 
agent.] — If a principal leaves the control of 
his business in the hands of an ap^nt so that 
the agent is employed to determine which of 
the creditors of the principal shall be paid, 
when they shall be paid, & why they shall be 
paid, a payment made by such an agent 
with an intention to prefer a creditor of his 
principal is, in the event of the bkpcy. of the 
principal, a fraudulent preference by the 
principal witliin 1914 Act, s. 44. It makes 
no difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 


creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control A; manas^ the 
purchase of & payment for building materials, 
& generally to supervise & ^vise the firm 
on financi^ matters in relation to the con- 
tract. The partners had no knowledge as 
to the terms upon which the materials sup- 

S lied had in fact been purchased, nor were 
[ley aware of any of the circumstances 
relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
& when he prepared & presented them, but 
the agent had no right to make any {payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intend^ to prefer S. & 
Co., creditors of bis principals & then well 
aware of his principals’ insolvency, pre- 
sented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
of goods delivered by S. & Co. on credit 
terms not then expired ; — Held. : the partners 


> $2,861.60, as against appit. co.. 
.Oder two policies. Later oq, the 

Co., sent to D. their cheque payable 

0 resu., & D. appropriated its pro- 
eeds by forging tne signaturo of reap. 
:'he latter, pressing D. for a settle- 
jiont, accepted as an accommodation 
D.*b personal cheque for the amount of 
is claim against the F. Co. On the 
rternoon of the same day, 1). informed 
dsp. that the cheque of the F. Co. had 
.rrivod. At that time, D. had also 
3coiTed from appit. co. two drafts, 
•ayable to the order of resp. D. 
btalned resp.'s Indorsement on the 
arger one of the drafts on the ropre- 
3ntatlon that it was the cheque of the 

Co., which he would use to reim- 
urse himself for his personal cheque, 
: alao secured resp.’s signature on the 
ther draft on the representation that 

> was a receipt, the execution of which 
7a8 a formality required by the F. Co. 

indorsed both drafts & deposited 
ihem to his own orodit, & they 
'ere later paid ohargod to ^plt. 
o.’s aooount by the bank. Hes^. 
aving sued appit. oo. !*— Held ; in 
he fraud practised upon resp., D. 
as acting within the scope of his 
xenoy so as to make his fraud that 

1 his prlnoipals, appit. oo. ; Sc the 
idorsemonts on the drafts of appit. 
10 . wore not binding on resp. in 
ihe oircumstanoes in whloh they 

ore given. — National Union Firk 

NSURANOB Oo. OF PiTTBBUBO V. 
:artin. [1924] 8 D. L. U. 1012 ; 
. C. B. 348 ; qffo.. [19831 4 D. L. R. 
74 ; 3 W. W. R. 897 : 19 Alta. L. R. 
80 ; offg., [1983] 3 P. L. R. 220.— 
»AN. 

2246 vl. .3 — Pope v. Piotou 

TEAHBOAT Oo. (1865), 6 N. S. R. (2 
Ud.) 18.— CAN. 

2246 vll. — .1— Partab Narain e. 
UTB Mills (lOh). I. L. R. 50 All. 
9.— IND. 

2240 ii. .]~Pltf., believing 

to bo agent of defts., arranged with 
im for the shipment of two carloads 


of grain to defts., 8c signed the bills of 
lading, on which his name appeared 
as shipper & defts.* name as con- 
signees. The documents wero signed 
partly In blank, certain particulars 
being left to bo Ailed in by z. Z. used 
the documents for hia own purposes, 
borrowed money upon them from the 
bank, signed bis own name to them, 
crossed out >deft8.* name as con- 
signees Sc substituted that of the bank. 
Lefts., being notified of shipment, 
paid the bank, procured the billB of 
fading, disposed of the grain 8c settled 
with Z, for the proceeds : — Held : 
defts. were liable to pltf. for conversion 
for the value of the grain. — Lend v. 
Simpson -Hbpworth Co., Ltd., [1919] 
1 W. W, R. 721 ; 46 D. L. R. 285.— 
CAN. 

2246 iii. .] — ^A principal is 

liable for the fraud of his agent acting 
within the soopo of his authority, 
whether the fraud is committed for the 
benefit of the principal or for the 
benefit of the agent.— Dinabandhu 
Saha v. Abdul Latif Molla (1912), 
I. L. R. 60 Calc. 268.— IND. 

2246 Iv. .1— Pltf., after ne- 

gotiations with a sales agent of deft, 
oo., signed at the oo.'s office a contract 
form for the purchase of a motor-oor 
Sc paid to the agent the purohase price 
in full. The receipt therefore, ex- 
pressed to be for ^ held cash,** was 
signed by the agent personally. The 
contraot form oontiuned the words 
** Not binding until accepted by 
management,’* Sc the spaoe for the 
manager's signature was not filled in. 
Pltf. did not want immediate delivery 
of the oar. Sc the agent wrote on the 
form, ** The agreement to be held until 
oar wanted.*^ In purported oom- 
plianoe with said oiler to purohase, the 
agent delivered to pltf. a oar belonging 
to the agent subject to a lien under 
which it was afterwards seised & sold. 
The agent had meanwhile disappeared 
with pltf. *8 money, & the oo. mused 
pltf,*s demand for a oar. the manager 

80 


saying that he knew nothing of the 
transaction. Pltf. then sued the oo. 
to recover the money paid to tho 
agent; — Held: pltf. was entitled to 
judgment. — Olshansky v. Dominion 
Motor Co., [1929] 1 D. L. R. 864 ; 1 
W. W. B. 404 ; 38 Man. L. R. 56.— 
CAN. 


2263 iv. Pltfs., who 

resided in Kngland, were the owners of 
a sub-divlslon in Calgary Sc were repre- 
sented there by agents. L. obtained 
from tbe agents a listing of parcels of 
lots Sc authority to obtain purchasers, 
L. induced deft, to purohase lots for 
$3,400 under on agreement made by 
a fictitious person as vendor, wbioh L« 
delivered to deft. Sc received from him 
$1,600 as tho cash payment. L. 
bix>ught in to pltfs.* agents an agree- 
ment for sale of the lots to a flotiUous 
person for $3,000 of which $1,000 was 
payable in cash, whloh sum only be 

{ laid in. He also subsequently ool- 
ooted from deft., but never paid in, 
tbe deferred payments under deft,*» 
agreement. Pltfs. had no knowledge 
of L.’s fraud until after all the money 
had been paid to him ; — Held : pltfs, 
were liable for the additional $500 
of cash payment fraudulently con- 
tracted for Sc reoeived by L.— Dbnton 
W. W. R. 


V. Goodman, [1922J l 
02 D. L. R. 559.— CAN, 


117; 


2268 V. — Agent added ae w 
defendant .] — The agent of pltf., the 
vendor, made false representations 
without the knowledge of bis principal 
in order to induce deft, to purchase 
property belonging to pltf. Deft., 
on discovering that the representations 
were false, refused to complete the 
transaction Sc. on being sued by pltf. 
for such non-performance, brought a 
oounterolaim (or resoiaslon & damage. 
Sc joined the agent as oo -defendant : — 
Held : tbe agent was rightly made oo- 
defondant,— Rothwbll v. Attwood, 
[19231 4 D. L. R. 734 ; reesd., [1924) 
1 J). L. R. 43.— CAN. 
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as principals were bound by the acts of their 
agent T. when he, acting within the scope of 
his employment i as their agent, made the 
payments in question, Sa the act of the agent in 
making the payments with knowledge of the 
principals’ insolvency & with a view of giving 
a preference must be treated as the act of the 
principals . — Re Drabble Bros., [1930] 2 
Oh. 211 ; 99 L. J. Ch. 346 ; 143 L. T. 337 ; 
74 Sol. Jo. 464, 0. A. 

2280. Add. AnnotoHone : — Dlstd. Dyster v. Ran- 
dall, [1926] Oh. 982. Rcfd. Said v. Butt, 
[1920] 3 K. B. 497. 

2282. Add* Annoiaiiona : — Held. Janvier v. 

Sweeney, [1919] 2 K. B. 816 ; Pratt v. 
British Medical Assocn., [1919] 1 K. B. 244; 
Ej^ditbank Oassel G.m.b.H. v. Schenkers, 
[1927] 1 K. B. 826. 

2284. Add. Annoiaiiona : — Consd. Janvier v. 

Sweeney (1919), 35 T. L. B. 226 ; Band v. 
Oraig, [1919] 1 Ch. 1 ; Mintz v. Silverton 
(1920), 36 T. L. B. 399; Kreditbank Cassel 
Q-.m.b.H. V. Schenkers, [1927] 1 K. B. 826; 
Britt V. Galmoye Aj NevUl (1928), 44 T. L. R. 
294 ; Reckitt v. Barnett. Pembroke & Slater, 
[1928] 2 K. B. 244. Dlstd. Slingsby v. Dis- 
trict Bank. Ltd. (1931), 47 T. L. R. 587. 
Refd. Pratt v. British Medical Assocn., 
[1919] I K. B. 244 ; Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299 ; Underwood 
V. Bank of Liverpool Same v. Barclays 
Bank, [1924] 1 K. B. 775; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 

2286. Add. Annoiaiiona : — Consd. Rand v. Craig, 
[1919] 1 Oh. 1 ; Performing Right Soc. v. 
Mitchell & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. R. 
226 ; Soanes v. L. & S. W. By. (1919), 88 
L. J. K. B. 624. 

2287. Add. Annoiation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

2287a. Forgery.] — One C., a solr. to pitfs., 

who were trustees, filled in a cheque “Pay 


J. P. A; Co. or order ** A obtained the 
trustees’ signatures to it. The amount 
of the cheque was to be used by J. P. & Co., 
who were stockbrokers, in the purchase of 
War Loan on behalf of the trust estate. 
after the cheque was signed, inserted the 
words “ per C. A P.,’’ the name of his firm, 
between the name “ J. P. A Co.” A the words 
“ or order.’’ The trustees had no know- 
ledge of the alteration. C. then indorsed 
the cheque “ C. A P.” A paid it into the 
account of a co. to which he was indebted. 
The cheque was cleared A debited to pitfs.’ 
account at the deft. bank. In an action by 
pitfs. against the bank for wrongly debiting 
pitfs. : — Held : since the alteration amounted 
to forgery it could not possibly be within 
either the actual or ostensible authority of 
an agent, A therefore the principle of Llof/d 
V. Grcuie, Smith & Co., [1912TA. C. 716, was 
not applicable. — Slingsby v. District Bank, 
Ltd., [1931] 2 K. B. 588 ; 100 L. J. K. B. 665 ; 
affd,, 48 T. L. R. 114, O. A. 

2292. Add. Annoiaiiona : — Consd. Janvier v. 

Sweeney (1919), 35 T. L. R. 226 ; Band v. 
Craig, [1919] 1 Oh. 1 ; Kreditbank Oassel 
G.M.b.H. V. Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [191 9] 

1 K. B. 244 ; Mintz v. Silverton (1920), 36 
T. L. R. 809 ; Percy v. Glasgow Corpn., 
[1922] 2 A. 0. 299 ; Underwood v. Bank of 
Liverpool, Same v. Barclays Bank, [1924] 1 

K. B. 775. 

2294. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

2295. Add. Annotation : — Refd. Admiralty Oomrs. 
V. National Provincial A Union Bank of 
England (1922), 127 L. T. 462. 

2800. Add. Annotation: — As io (1) Refd. London 
Joint Stock Bank v. Macmillan A Arthur, 
[1918] A. 0. 777. 

2317. Add. Annoiaiiona : — ^Apld. Pratt v. Patrick, 
[1924] 1 K. B. 488. Consd. Parker v. Miller 
(1926), 42 T. L. B. 408 ; Brooke v. Bool, [1928] 

2 K. B. 678. 


PART IX. SECT. 4 , SUB-8E0T. 1.— A. 

2282 vU. Negligence oj 

agent* a employee .] — An affent is not 
personally responsible for damage 
done by the negligence of those 
employed by him In the service of his 
principal, bnt the principal or those 
aotnally employed only are liable. — 
WiNTBRMUTJC V. MOULTON (1922), 65 
D. L. R. 663,^AN. 

2282 vili. .] — Deft, agreed 

to provide teams A men to oart goods 
for pltf., A in performing such con- 
tract oaiised damaire to certain roads. 
The county oounoll took proceedings, 
A obtained Judgment against pltl. 
for recovery of the expenses incurred 
by the council by reason of the 
damage caused by the extraordinary 
traffic carried on by deft. On a claim 
by pltf. to be indemnified by deft, for 
the amount of the Judgment •.•^Held : 
deft, was pltf.’s agent to do the carting, 
A the llauility to pay for the damage 
rested on pltf. — Bbog e. Hagan, [1921 ] 
N. Z. h. R. 220.-^.Z. 

PART IX. SECT. 4, SUB-SECT. 1.— B. 

2289 i. Funde received for inveei* 
ment^By local manager of banJc^ 
Improvident inveetment.J-^Two per- 
sons who formed the local advisory 
board of deft. oo. purchased on defts.* 
behalf for 17,000 the balance unpaid 
under an agreement for sale of sub- 
divided property, which amounted to 
about 87,600 taking the assignment in 


their own name “ as trustees.” One 
uf those persons, the local manager of 
deft, eo., had an hidlvidual pm ate 
client, pltf,, for whom he had invested 
money. Having 86.000 of pltt.’s 
money on hand he Invested it by 
buying a part Interest in the assign- 
ment of agreement for sale, A a 
deolaration of trust was made by the 
trustees in pltf.*s favour to the extent 
of 85.000 A Interest. The investment 
turned out badly A pltf. sued deft. oo. 
for recovery of his money : — Held : 
pltf. was entitled to reoover.— Me- 
Crindlb V. London Soottisb Cana- 
dian Investment SyNDiOATK, [1922] 
3 W, W. R, 977 ; 70 D. L. R. 612.-- 
GAN. 

PART IX. SECT. 4 . SUB-SECT. 1.— C. 

2317 ii a. .1 — A motor 

bicycle, the property of deft., which 
was ridden by R.. deft.'s brother, 
injured pitfs. Deft.*s brother had 
general permission to ride the motor 
bicycle for himself or for deft., but he 
was never in d«ft.*8 employment. 
The jury found that the rider was 
acting as the agent or servant of deft, 
in the manogemeut of the motor bicycle 
at the time of the aeddont: — Held: 
the jury’s findings A verdict must 
stand. — Thompson v. Reynolds, Gib- 
bon V. Reynolds, [1926] N. 131. — IR. 

2217 11 b. .1 — Driscoll v. 

COLLRTn, [1826] 2 D. L. R. 428 ; 68 
O. L. R. 444.-^AN. 
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2817 if 0 . .1 — A man was 

knocked down A killed by a motor oar 
owned by deft, whilst It was being 
driven by his son. The oar was kept 
In a garage on deft.’s property which 
adjoined the son’s homo. Deft, was 
not hoensed to drive A had never been 
seen driving the car, which on many 
oooaeionB was driven by the son, who 
worked with hJs father. The aooldont 
took place whilst the oar was proceed- 
ing in the direction of the homes of 
deft. A his son : — Held : the evidence 
was not sufficient to establish as 
between deft. A his son the relationship 
of principal A agent. — Goldman v. 
Barnfibld (1927), 27 S. II. N. S. W. 
405 ; 44 N. S. W. W. N. 147.— AUS. 

2817 11 d. .J— Pltf, collided 

with deft.’s motor oar, which was driven 
by J., a son of deft., A sustained serious 
Injuries. In answers to interrogatories 
deft, admitted that she was the 
restored owner of the motor car ; 
that her son O. A her daughter H. were 
Uceused drivers ; that she had pur- 
chased the car for pleasure ; that she 
paid for all the petrol A oil ; that her 
son J. resided with her ; that she paid 
the rent for a look-up garage, the key 
of which was kept by her son 0. A 
witness stated that be saw J. driving 
bis mother’s oar more than once prior 
to the day of the accident. Deft, 
denied that she know that J. hod a 
key of the garage in his possession on 
the day of the accident, or that she 
knew he had access to the key, A stated 
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2818. Add, Annotaiums : — As /o (1) Held. Pratt v. 
Patrick, [1924] 1 K. B. 488. As to (2) Consd. 
Brooke v. Bool, [1928] 2 K. B. 678. 

2818a. .] — Deft, was m his motor car, 

with him, on his invitation, being two 
friends, E. & P. E. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 (c. 93), for damages : — 
Held : as deft, was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
control to E. — Pratt v. Patrick, [1924] 
1 K. B. 488 ; 03 L. J. K. B. 174 ; 1.30 L. T. 
735 ; 40 T. L. R. 227 ; 68 Sol. Jo. 387 ; 22 
L. G. R. 186. 

2318b. Search for escape of gas.] — ^A land- 

lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to visit the 
premises at night. The landlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord & 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
premises : — Held : the landlord was liable 
for the damage on the ground {inter alia) of 
agency. — Brooke v. Bool, [1928] 2 K. B. 
578 ; 97 L. J, K. B. 511 ; 139 L. T. 376 ; 44 
T. L. R. 631 ; 72 Sol. Jo. 354, D. 0. 

2826. Add. Annotation : — Generally, Refd. Poland 
V. Parr, [1927] 1 K. B. 236. 


2881. Add. Annotation : — ^Distd. Goh Ohoon Seng 
V. Lee Kim Soo, [1926] A. G. 550. 

2336. Add. Annoialiom : — As to {!) Refd. Britt v. 
Galmoye A; Nevill (1928), 44 T. L. B. 294. 
OeneraXly, Refd. Poland v. Parr, [1927] 1 K. B. 
236. 

2387a. Imprisonment by foreign sovereign — Pro- 

I cured by principal.] — ^Trespass lies for pro- 
curing by awe, fear, A influence, A contrary 
to his own inclination, a sovereign independent 
absolute prince to imprison pltf. — Rafael 
V . Verelst (1776), 2 Wm. Bl. 1056 ; 96 E. R. 
021. 

Annotations : — Refd. West v. Smallwood (1838), 6 Dowl. 
580 ; Companhla de Mooambique v. British South Africa 
Co., Do Sousa v. Same, [1892] 2 Q. B. 358. 

2330. Add. Annotations : — As to (I ) Consd, Per- 
forming Right Soc. V. Oiryl Theatrical 
Syndicate, [1924] 1 K. B. 1 ; Performing 
Right Soc. V. Mitchell A Booker, [1924] 1 
K. B. 702. 

2339a. Fence — Omission to.] — Whore, upon the 
diversion of a turnpike road after the new 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B., broke down his fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 
protect the latter close : — Hehi : the trustees 
were wrong-doers, A B. was responsible for 
their acts. — W inter v. Charter (1829), 3 
Y. A J. 308 ; 2 Man. A Ry. M. 0. 177 : 148 
B. R. 1197. 

2415. Add. Annotation : — Refd. Newsholme v. 
Road Transport A General Insce. (1928), 
45 T. L. R. 123. 

2436. Add. Annotation : — Generally, Refd. Sassoon 


jhat she never at any time gave J. 
permission to drive lior cor, & that he 
never drove It to her knowledge : — 
Held: If the answer of the jury that 
J. at the time of the accident was 
iriving the car with the implied 
authority of deft., amounted to a 
Ending of agency, it must bo set aside, 
3D the ground that there was no 
svidenco to support it. — Gibbon v. 
J’Keeney, [1928] N. I. G0.— IR. 

2317 ii 0 . .] — A motorcar 

iwned by deft, was, at the time of an 
accident, being driven by a person to 
-vhom it had been lent by him : — 
'leld : the more proof of deft.'s owner- 
ship of the car was not of itself sufficient 
.o establish a primA fade case of 
lability on his part. — Ferguson v. 
Wagner (1926), 27 S. R. N. S. W. D ; 
*4 N. S. W. W. N. 22.— AUS. 

2817 11 f. .]— Kvanofp V. 

Winkler & Kelly, [1931] 2 W. W. R. 
576 ; 2 D. L. R. 932; ojOTd., [1931] 3 
W. W. R. 177.-- CAN. 


2317 ii g. AOotvina third 

Torty to drive contrary to indrucUons — 
^ncipal not liable .] — Wainio v. 
3BAUDHEAULT (Ont.), [1927] 4 D. L. R. 

- 1 J ^ CAN 

2817 h. LiahilUy of person 

\n control of driver.] — If thero la some 
3ne in a motor car who, although not 
Iriving it, has the right to control the 
irivop he Is under a duty to exercise 
!'>hat right & his failure to do so may 
render him equally liable with the 
irlver for damages caused by the 
atter’s negligence, even though said 
person is not the owner of the car. — 
iAUBR V. MoLellan (Alta.), [1929] 

D. L. R. 577 ; 1 W. W. R. 64.— CAN. 


2817 j. Wife of owner .] — 

Bhortt tj. Wong (Saak.). [1929] 4 
D. L. R. 677 ; 3 W. W. R. 72.— CAN. 


2317 k. — ■ .] — ^Wheii a more 

Uceneo is given to another to drive 
one's oar, & that other In driving It 
injures some peraon, tho owner, apart 
from legislation, is not responsible for 
daTnages. — Howard v. Henderson 
(1929). 41 B. O. R. 441.— CAN. 

2317 1. Vehicle driven by co- 

omner .] — One of two jolnt-owmors of a 
motor car was guilty of negligent 
driving whereby pltf., who were guests 
in the oar, wore injured. At tho time 
of the accident the other joint owmer 
was seated on the front seat bosldo the 
driver. During the journey they had 
been driving alternately, & the one not 
driving assisted the driver occasionally 
by applying the emergency brake when 
necessary : — Held : the co-owners were 
jointly liable to pitfs. — Hammer & 
Luthmer v. Hammer & Luthmer, 
[1929] 3 D. L. R. 273 ; 2 W. W. R. 130 ; 
41 B. C. E. 55.— CAN. 

2319 i. Add " revsd.t sab nom, 
Murray v. Jenkins (1898), 28 S. C. R. 
665— CAN. "and delete the word “AUS. » 

PART IX. SECT. 5. SUB-SECT. 2.— B. 

23841. .] — A letter from 

an agent to his principal which is 
merely a narrative of an Interview 
between tho agent & a third party. If 
admissible in evidence at all, is not 
evidonoo against the principal of a 
parol acceptance by the third party 
of an offer made to him. — Swan c. 
Miller, [1919] 1 I. R. 161.— IR. 

PART IX. SECT. 6, SUB-SECT. 1.— B. 

239611. - — Not to affent*s interest 
to disclose .} — Knowledge communi- 
cated to an agent of a fact which it 
was not tho agent's interest to disclose 
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& which he did not disclose to the 
principal cannot be Imputed to the 
priQoipa]. — Texas Oo. v. Bombay 
Banking Co., Ltd. (1919), 24 C. W. N. 
469. — IND, 

240811. ^ .] — ^Mount Hope 

Rural Municipality v. Findlay, 
11921] 3 W. W. H. 658.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— B. 

2428 Iv. .] — (Quebec Fede- 
rated Co-op. Co. v. Farmers Fence 
Co., [1925] 2 D. L. K. 574 ; q/ifu. 
g. U. 37 K. B. 346.— CAN. 


PART IX. SECT. 6, SUB-SECT. 3. 

00 , in general.} — By conferring 
autliority upon his agent tho princli)al 
gives third persons the right to assume 
that they can deal with the agent in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some ciroumstanoe arises which 
in alt reason should put them upon 
Inquiry, Sc this rule applies especially 
in favour of third parties who beg6ui 
to deal with the agent while his 
authority did iu fact exist. — Watson 
V. Rowell, [1921] 2 W. W. H. 128; 
14 Sosk. h. H. 424 ; 58 D. L R. 615.— 
CAN. 


•d. Owner leewing farm to former 
munager. ] — When an owner of laud has 
permitted his employee to manage a 
farm Sc to dispose of the crop, from 
year to year, to an elevator co. Sc 
account for the proceeds. Sc the owner 
changes ids course of dealing. Sc 
leases tho land to the former employee 
on a crop-payment rental, the owner 
is not entitled to relief against the 
elevator oo. for the loss of his share by 
the lessee, unless notice of the change 



VoL L—Agtoes. Caaea 2486— 848Sa. 


V. International Banking Gorpn., [1927] A. G. 
711. 

2446. Add, AnnotcUion : — Refd. Glayton-Greenc t*. 
De GourvUle (1920), 36 T. L. R. 790. 


Part X. — Relations between 

2457. Add. AnnoMion : — As to (1) Folld. Flatau, 
Dick & Co. V. Keeping (1931), 36 Com. Cas. 
243. 

2473. Add, Annotation : — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67. 

2474a. .] — The owners of a chartered ship 

sued the E. Goal Co. for demurrage at the 
port of loading under a charterparty ex- 
pressed to be entered into “ between G. T. G. 

& Co., owners’ agents, & A. B. Co., Copen- 
hagen, charterers.” The charterparty, which 
was on a printed form, provided for payment 
of demurrage by ” the charterers,” & at the 
end of the charterparty the following stipula- 
tion was added in writing ! ” Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” The 
charterparty was signed as follows : ” For 
the A. B. Co., Copenhagen, J. B. J., of the K. 


2448. Add. Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 E. B. 538. 

2455. Add, Annotation : — Refd. Re City Equitable 
Fire Insce., [1025] Gh. 407. 


Agent and Third Parties. 

Goal Go., Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.” It was admitted that 
J. B. J. signed on behalf of the K. Coal Co. : — 
Held : (1 ) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the charterparty; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature. — Kimber Coal Co. 
V, Stone & Rolfe, Ltd., [1926] A, C. 414 ; 
96 L. J. K. B. 601 ; 136 L. T. 101 ; 42 
T. L. R. 430 ; 31 Com. Cas. 333 ; 17 Asp, 
M. L. C. 37, H. L. 

2476a. .] — Marconi’s Wireless Telegraph 

Co., Ltd. v. Newman, No. 188a, ante, 

2482a. Person selling as agent for ” named 
principal.] — James (Arthur) & Co. v, John 
Weston & Co., Ltd. (1929), 73 Sol. Jo. 484. 


of relationship lias been given to 
the CO. — North American Finance 
Co. V. Western Elevator Co. (1922), 
66 D. L. R. 467 ; 32 Man. L. R. 76 ; 
[1922] 2 W. W. R. 162.— CAN. 

sf. Agent accepting goods after 
reoocaiion.} — Applta., a Durban Arm, 
entered through v. Into contracts with 
farmers in Alexandria for the supply of 
chicory. In 1917 V. had authority to 
accept chicory on behalf of applta., but 
when applts. entered into a contract 
with reaps, for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Reapa. tendered a con- 
signment of cliicory, which was 
accepted at Alexandria after examina- 
tion by V., & sent to applts. at U urban ; 
but It was rejected by applta. as being 
unsound in terms of the contract. 
Prldp to the sending off of tliis con- 
signment, applta. had notified all the 
farmers by circular that they would 
reject any chicory not “ tip-top,” 
8c charge railage 8c storage to the 
Honders : — Held : the circulars sliould 
have put ro^a. on Inquiry as to V.’s 
authority. — Ellis Brown v. Van 
Rooykn, [1920] E. D. L. 81.— S. AF. 

Bg. Agent contracting after revoca- 
tion.] — Deft, authorised his wife to sell 
land, but before the contract with pltf. 
was concluded he revoked his wife’s 
authority. The revocation was not 
communicated to pltf. : — Held : deft, 
was hound by the contract entered 
into by his agent with pltf. — Wil- 
liams V. West, [1021] E. D. L. 352. — 
8. AF. 

sh. Lapse of time putting third party 
on inquiry.] — ^Applt., a contractor, had 
obtained a contract to work the O. 
quarry for a municipality, one of the 
terms being that he snould not transfer 
any of the work to other persons with- 
out the consent of the engineer of the 
municipality. During the period June 
to Sept. 1926, reap., in response to 
orders given over the telephone from 
the quarry, supplied applt. at the 
quarry with ooal to the value of £35, 
which amount was duly paid by applt. 
Thereafter no further coal was ordered 
until Jan. 1928, when certain further 
orders were received by reap, over the 
telephone for coal to bo delivered at 
the quarry. The coal was delivered 
8c the delivery notes were signed on 


behalf of the O. quarry. At this time 
applt. wras no longer at the quarry, but 
had sublet the contract to S. 8c G. 
Applt. had not given notice in any 
form of this fact. After delivery of 
portion of the coal, resp. inquired horn 
the municipal engineer whether the 
contract had been sublet, 8c upon 
rooeivlTig an answer in the negative 
supplied further coal to the quaiTv, 
making no attempt to oommunicate 
with applt. It was not disputed that 
orders had been given for the ooal by 
S. & Q., 8c that as between tbomsolves 
& applt. they bad no authority to bind 
the latter’s credit : — Held : assuming 
S. & Q. professed to act on applt. ’s 
behalf, applt. could not have reason- 
ably foreseen that a tradesman from 
whom ho had ordered goods some 
eighteen mouths before over the tele- 
phone would act upon further telephone 
orders without communicating with 
lilm, & he was therefore not estopped 
from denying the authority of S. He O. 
to find his credit. — Monzoli v. Smith, 
[1929] A. D. 382.— S. AF. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 

2457 i. Agent camwt sue.] — Pltf. sent 
to dofte. a quotation for goods, written 
on paper lieoded, ” Niels Htoraker, 
Uoprosentative for Alliance Export & 
Import Co., Christiania, Norway. 
All orders & contracts are subject to 
the suppliers’ terms of contract. No 
order or contract Is firmly accepted 
until the suppliers have consontod to 
book it.” In the letter he wrote : 
” All orders are booked on the under- 
standing that my principals are given 
the option of shipping by steamer or 
sailing vessel.” Defts. gave pltf. an 
order. Pltf. wrote to defts. saying : 
” I have oabled the order over to-day 
8c 1 hope soon to be able to give upon 
cable acceptance.” Subsequently he 
wrote : ” 1 am glad in being able to 
Inform you that the above-mentioned 
order has been booked by my princi- 
pals 8c will send yon ofiQctal oonfirma- 
tlon in due course.” Pltf.’s letters 
were all signed ” Niels Storaker ” 
without any qualification : — Held : 
pltf. was contracting merely as agent, 
not as principal, 8c was not entitled 
to sue ou the contract. — S toraker v, 
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SouTHOusB & Long, Ltd. (1920), 20 
S. R. N- S. W. 190.— AUS. 

2457 U. .1 — An order for books, 

addressed to the publishers ou a fiirui 
apparently supplied by thorn, re- 
quested delivery through ” your dis- 
tributors,” contained an agreement to 
pay them (the ilistributors) at their 
office Sc provided that ” this order to 
be binding shall be accepted by them.” 
Tbo distributors supplied the books. Sc 
sued for the price : — Held : the action 
was not maintainable. — Wise v. Kerr, 
[1925] 1 W. W. R. 849 ; 35 B. C. R. 
IGl.— CAN. 

2467 iii. .] — Barelbt V, 

WiNNYOHUK (Alta.), [19261 4 D. L. R. 
638 ; [19261 3 W. W. R. 327.— CAN. 

2467 i. Agent real principal. ] — W here 
an agent names his priucipal & makes 
the contract as agent on his behalf, he 
cannot enforce it, even though he Is 
tlie real principal, unless the other 
party has affirmed the contract with 
knowledge of the fact. — Glasgow t>. 
Hood, [1920] N. Z. L. R. 586.— N.Z. 


PART X. SECT. 1. SUB-SECT. 1.— 
A. (a) ii. 

2471 vi. Father d: son .] — A 

f )erHon acting for a disclosed principal 
n a contract is not liable thereon, 
unless there be circumstances to show 
that ho intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
pliysician to come 8c attend his father's 
servant who is 111, raises no presump- 
tion that tlie son agrees to pay for such 
services. — Bleecker v. Stutsman, 
[1920] 3 W. W. R. 644 ; 54 D. L. R. 
662.— CAN. 

2483 J. Agent real principal.] — Pltf. 
signed an order for the purchase of a 
traotor addressed to a co., for whom 
deft, claimed to have made the sale as 
agent only : — Held : deft, was liable as 
the real vendor. — Peterson v. Cush- 
man Motor Works, [1922] 2 W. W. R. 
1041 ; 67 D. L. R. 38.— CAN. 

Bk. Coniraci for usork & labour .] — 
After judgment by default on common 
counts for work 8c labour, etc., deft, 
may show on the execution of writ 
of inquiry that he contracted merely 
as agent of the person to whom the 
credit was given. — Falls v. Hargknt 
(1846), 3 Kerr, 248.— CAN. 
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84t7». *1 — Pltf,, a builder, did work on the 

order of H., a director of a co. for which pli^. 
had previoTisly done work on H.*s order. As 
the work proceeded pltf. prepared eattmat/es 
& addressed them to the co. whose name ho 
liad entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 
other principals. Thereupon he sued H. 
The judge found that H. impliedly undertook 
personal liabilitv for the work, that pltf. 
mve credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he neTor gave exclusive credit to them 
in such a way as to bind himself to look to 
them, & that he never gave credit to H. before 
the work was completed: — Held: H. was 
liable for the balance. — Gardiner v. Head- 
ing, [1028] 2 K. B. 284 ; 97 L. J. K. B. 766 ; 
189 L. T. 449, 0. A. 

2501. Add. Annotaiions : — Held. Phillips v. Brooks, 
[1919] 2 K. B. 243 ; Said v. Butt, [1920] 3 
K. B. 497 ; Lake v. Simmons, [1927] A. 0. 487. 

2502. Add. AnnotaUon : — Consd. Dyster v. Ran- 
dall, [1926] Oh. 932. 

2504. Add. Annotation : — Consd. Bederi Akt. 
Transatlantic V, Drughom, [1018] 1 K. B. 394. 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.] — A per- 
son making a contract with an agent, who 
is acting on behalf of an undisclosed principal, 
cannot sue the agent on the contract after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfied. — 1x)NDON 
General Omnibus Oo., Ltd. v. Pope (1922), 
38 T. L. R. 270. 

2531. Add. Annotations : — As fo (1) Refd. Ariadne 
S.S. Co. V. KcKelvie, [1922] 1 K. B. 618. 


As to (2) Refd. Universal Steam Navigation 
Oo. v. McKelvie, [1923] A. O. 492. 

2537. Add. Annotations : — Refd. Ariadne S.S. Oo. 
V. McKelvie, [1922] 1 K. B. 618 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
. A. C. 492. 

2542. Add. Annotation : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618. 

2543. Add. Annotaiions : — Consd. Kimber Coal Co. 
V. Stone dc Rolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Oo. v. McKelvie, [1922] 1 K. B. 
618 ; Universal Steam Navigation Co. v. 
McKeMe, [1923] A. 0. 492. 

2544. Add. Annotation : — Consd. Kimber Coal Co. 
V. Stone ds Rolfe, [1926] A. C. 414. 

2545. Add. Annotaiions : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1922] 1 K. B. 618 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. 

2546. Add. Annotaiions : — As toil) Consd. Ariadne 
S.S. Oo. V. McKelvie, [1922] 1 K. B. 5118 ; 
Universal Steam Navigation Oo. v. McKelvie, 
[1923] A. 0. 492 ; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A. C. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. 

2546a. Unnamed principal.] — ^Appelts., 

pltfs. in the action, were English timber 
brokers. In Oct. 1929, they, as brokers 
acting on behalf of a foreign seller, sold to 
resp., an English buyer, a quantity of timber. 
The contract of sale was signed by applts. 
as brokers & was expressed to bo made ‘ ‘ on 
account of our x^rincipals,’’ but the name 
of the seller was not disclosed. Delivery 
was to be made by instalments, & the first 
instalment was accepted & paid for by 
resp. without question. The second instal- 
ment was then delivered, but before paying 
for it resp. discovered that the seller was a 
merchant at D. with whom he had previously 


PART X. SECT. 1. SUB-SECT. 1.— 
A. (b) il. 

• I. .] — Every person who tu 

making a ooutract dlsolosos the 
existenoe, hut not tho name, ot the 

E rinoipal on whose behalf he is acting, 
I personally liable on the oontraot 
to the other contracting party. — 
Glajkjk V. WaLon, 119X8] 3 W. W. R. 
976 ; 43 D. L. R. 767.— CAN. 

• ii. Name disoloaed hy third party .] — 
Under Indian Contract Act, s. 2.S0, 
pltfs. as agents for an undlsoloBea 
prinolpal, could personally enforce the 
oontraot. The expression ** where the 
ajsent does not disclose the name of 
the principal ** does not apply to a 
case where the name of the principal 
is disclosed not by the agent, but by a 
third party. — ^Kapukji Maonjram v . 
Panaji Dbbiohand (1988), 1. L. R. 
68 Bom. 110.— IND. 

2492 i. Ageni real principal .] — 
Where the owner in equity ugns a 
oontraot for the sale of land ** as agent 
for the owner ^ evidence is admissible 
to show that the person so oontracting 
is the owner. & he Is entitled to sue the 
purchaser vdthout having given him 
notice prior to custion brought that he 
was the prinolpal, & not the agent. — 
MaoCormac V. Bradford, [1927] 
S. A. S. R. 162.— AUB. 

■L Person ccmlracting far **huyeT.**] 
— ^In puTsuanoo of authority given by 
deft, fate agents purchased sheep for 
I^tf . In none of the telenams between 
pltf. Sc deft.^8 agents by which the 
purchase was arranged was deft, 
named, but the last telegram from the 
agents contained the words ** ^yer 


confirms sale ** : — Held : the words 
** Buyer confirms sale *' showed that 
deft. *8 agents were contracting as 
eqronts, & relieved them from personal 
liability on the oontraot. — Murray v. 
Hopxma, [1919] N. Z. L. R. 689.— 
N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (0) I. 

2497 v. ,] — ^Whero on agent for 

an undisclosed principal contracts on 
such terms os import that he is tho 
real Sc only principal, the undisclosed 
principal cannot sue or be sued on 
the contract. — W est v. Dillioan, 
[1921] N. Z. L. R. 617.— N.Z. 

8497 Vi. — — Agent real principal.] 
—Where a person who purports to 
contract at agent for an unoisolosod 
principal is in fact the prinolpal in the 
transaction, it is not clear whether or 
not he Is entitled to sue on the oon- 
traot as principal.— Glasgow v. Hood, 
[J980J N. Z. L. R. 686.— N.Z. 

2497 vU. Damaae eaffered hy 

principal .] — In an action against ship- 
owners for payment of the balanoe of 
the contract price of goods for a ship, 
the shixKiwners counterclaimed for 
damages for breach of oontraot. Jn 
tho course of tho action it appeared that 
the shipowners were not toe registered 
owners of the ship, but merely acted 
as managers for a eo. which owned 
her: — Held: as pltfs, bad in the olr- 
oumstanoes elects to treat defts. as 
their debtors, defts. were entitled to 
eounterclaim for damages although the 
damages had been sqfiered by the 
prinoipalB whom they represented, 6c 
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not by tbemsolves. — Oraig 6c Oo. v. 
Blaosateb, [1923] 8. 0. 472.— SCOT. 


PART X. SECT. 1, SUB-'SECT. 4.— 
A. (e) it. 


2510 xiv. .] — Where a person 

makes a contract In his own name 
without disclosing either tho name 
or existence of a prinolpal, he is 
primarily liable on the oontraot to the 
other contraeting party, — Gladue v. 
Waloh, [19181 f W. W. R. 076 ; 48 
D. L. R. 767.— CAN. 

8510 XV. In an action for 

the hire of a dredge obtained by deft. 
M. from pltf., relief was sought against 
deft. J. as undisolosod prin<^pal : 
— Held : suspi clous otroumstanooa In 
the relations between M, Sc J. were not 


sufficient to support the judgment 
against J., in the face of the denial 
of defts. that any such relation 
existed. — N ova SpoyiA Dbedoikg C?o., 
Ltd. V. MueGBAVB Sc Co. (1918), 62 
N, S. R. 71 ; 40 D. L. R. 68k-^AN, 


2510 xvl. — An agent, who 
does not clearly indicate to the tlilrd 
party that he is acting as an agent, la 

g ewonally Uame. — H ills v. Swjjtt 
ANADIan Co., (19231 3 D. L. R. 997.— 
CAN. 


2510 XVii. LITC5HFIBLD V. 

Saskatchewan 6c Battle RiyerLand 
Sc Developing Go. (Saak.) (1908), 7 
W. L. R. 476.— CAN. 


2610xv|ii. West a. Dilli- 

OAN. No. 2497 V., ante . — N.Z. 

2510 xix. .3 — McOrea v . Bar- 

BAN -Jenkins Commission & Rabv, 

W. W. R. 52: 8 D. L. R. 481 ; 
L. R. .^21.— CAN. 
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been in litigaUon & against whom he had a 
judgment which was still unsatisfied. Reap, 
thereupon refused to pay for the second inst^- 
ment out offered to aet off the price against 
so much of his unsatisfied judgment. Applts. 
had meanwhile paid the foreign seller them- 
selves & had obtained the documents from 
him, and they brought this action in their 
own name to recover the price from reap. : — 
Held: dismissing the appeal (1) as applts. 
had only signed the contract in their capacity 
as brokers they had not themselves either 
rights or liabilities under it ; & (2) on the 
evidence there was no custom in the trade 
under which the ct. could imply an inde- 
pendent contract by the buyer to become 
liable to pay the brokers instead of their 
principals. — Flatau, Dick & Co. v. Keeping 
(1081), 36 Com. Cas. 248, C. A. 

2549. Add, Annotation : — As to (2) Refd. Ariadne 
S.S. Co. V, McKelvie, [1922] 1 K. B. 618. 

2549a. Agents also described as char- 

terers.] — A charterparty was expressed to be 
made “ between T. H. 8. & Co., agents for the 
owners ” of a steamer, “ & .T. McK. & Co., 
charterers,” & was signed “ For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was si^ed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge : — Held : defts. 
having signed as agents were not liable as 
principals to pay demurrage, notwithstanding 
that they were described os charterers in the 
body of the charterparty. — U>fivERSAt Steam 
Navigation Co. v, McKelvie (J.) & Co., 
[1923] A, C. 492 ; 92 L. J . K. B. 647 ; 129 
L, T. 895 ; 39 T. L. R. 480 ; 67 Sol. Jo. 
693 ; 16 Asp. M L. C. 184 ; 28 Com. Cas. 
353, H. L. ; affg, S. C. sub nom, Ariadne S.S. 
Co., Ltd. v, McKelvie (J.) & Co., [1922] 

1 K. B. 618, 0. A. 

AmiotaiUmB : — Consd. Flatau, Dick & Co. v. Keeping (1931), 
36 Ck)m. Cah. 243. Refd. Klmlaer Coal Co. v. Stone h 
liolfe, [1026] A. C. 414. 

2553. Add, Annotation : — Refd. Universal Steam 
Navigation Co. v, McKelvie, [1923] A. C. 
492. 

2659. For ” 2 C. & P. 146 ” read ” 2 0. & P. 124.” 


I 2563. Add, Annoiaiiona : — Aa fo (1) Consd.Kimber 
I Coal Co. t;. Stone &; Rolfe, [1926] A. C. 414. 
Aa to (3) Refd. Universal Steam Navigation 
Co. V, McKelvie, [1923] A. C. 492. 

2564. Add. Annoiaiiona : — Aato (l)Refd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. 0. 414. 
Aa to (2) Refd. Marconi’s Wireless Telegraph 
Co. V, Newman, [1930] 2 K. B. 292. 

2566. Add, Annotations : — Consd. Ariadne S.S. 
Co. r. McKelvie, [1922] 1 K. B. 518 ; Univer- 
sal Steam Navigation Co. v, McKelvie, [1923] 
A. C. 492. 

2567. Add, Annotations: — Consd. Kimber Coal Co. 
V. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Co. v, McKelvie, [1922] 1 K. B. 
.618. 

2571. Add, Annotations: — Overd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. 

2575. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1926] 2 K. B. 410. 

2576. Add, A nnotation : — Expld. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2677. Add, Annotation: — As to (\) Refd. Westa- 
cott V. Hahn, [1918] 1 K. B. 495. 

2583. Add, Annotation : — As to (2) Refd. Univer- 
sal Steam Navigation Co. v, McKelvie, 
[1923] A. C. 492. 

2584. Add, Annotation : — Refd. The Lizzie, [1919] 
P. 22. 

2585. Add. Annotation : — Aa fo (1 ) Refd. Universal 
Steam Navigation Co. v, McKelvie, [1923] 
A. C. 492. 

2501. Add. Annotation : — Refd. Ariadne S.S. Co. 

V, McKelvie, [1922] 1 K. B. 618. 

2504. Add, Annotation : — Aa to (2) Refd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

2595. Add, Annotation : — Distd. Drughorn v, 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
2597. Add. Annotaiion : — Aa to (1) Consd. Kimber 
Coal Co. V, Stone & Rolfe, [1926] A. 0. 414. 
2599. Add. Annotaiion : — Refd. Ariadne S.S. Co. 

V, McKelvie, [1922] 1 K. B. 618. 

2606. Add. Annoiaiiona : — Distd. Drughorn v- 
Rederiakt. Trans- At! antic, [1919] A. C. 208. 
Refd. Rederiakt. Argonaut v. Hani, [1918] 

2 K. B. 247 ; Collins v. Associated Greyhound 
Racecourses, [1930] 1 Ch. 1. 

2609. Add. Citations : — Rbderiaktiebolaget 
Argonaut v. Hani, [1918] 2 K. B. 247 ; 87 
L. J. K. B. 099 ; suh nom. AIIoonaut v, 
Hani, 14 Asp. M. L. C. 310. 

Add. Annotaiion : — Refd. Drughorn v. Rede- 
riaktiebolagct Trans- Atlantic, [1919] A. C. 
203. 


PART X. SECT. 1, SUB-SECT. 1.— 
B, <«) f. 

2691 iii. .) — Where a wife con- 
tracting for the sale of a house signed 
a document In her own name without 
any Indication that sho was acting as 
agent for her husband, Sc expressly 
purported as owner to oontraot for 
payment to pltf, of the oommiasion 
on the sale thereof: — ffeld : parol 
evidence was not admissible in an 
action against the htwband to sliow 
that she was in fact acting as agent. — 
KaTZMAK V, OWNAHOME REALTY OO., 
119941 1 D. L. R. 201 ; 95 O. W. N. 
928.— CAN. 

PART X. SECT. 1. SUB-SECT. 1.— 
B, (o) 11. 

8598 SL -Where a oontraot is 


entered into by an agent in bis own 
name 4c the terms thereof clearly 
indicate personal liability the agent 
is personally bound by the contract, 
regardless of his intention, unless it 
can be shown by extiinsic evidence 
that there was on express agreement 
that the agent should not be liable & 
that the contract rendering him liable 
was so drawn by mistake. — Cukrie v. 
Rural Municipality ov Wheford, 
No. 280, 4c liARHEH. 11918] 1 W. W. R. 
315 ; 89 D. L. li. 516 ; 11 Sask. L.,U. 
22.— CAN. 

sm. — — JSale of shares.]-— An in- 
vestor purchased from a chartered 
accountant 150 shares in a co., paid the 
prioe therefor. 4c received from the char- 
tered aooountant a receipt, whioh ao- 

66 


knowledged payment of the price of 160 
shares 4c concluded with these words: 
** the transfer for which will be sent 

f ou for signature in due course." 
n an action at the Instance of the 
purchaser against the chartered ac- 
countant for transfer of the shares 
or repayment of the price deft, denied 
liability, averring that his position in 
the transaction was merely that of an 
agent for a disclosed principal : — 
Held : on tho terms of the rooelpt 
(loft, woe i»ersonally liable to imple- 
ment the contract of sale, 4c it was 
iucom potent for him to adduce parol 
evidence to show, in contradiction of 
its terms, that he was merely an agent. 
— ^Limdbay V. Cbaio, fl9l9) 8. C. 129 ; 
56 Bo. L. R. 63 ; 11918J 2 B. h, T. 381. 
—SOOT. 
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aeOSa, .1 — The description in a charterparty of 

one of the contracting parties as “ charterer ” 
does not, of itself, designate him as the only 
person to All that position. 

An action for breach of charterparty was 
b^uglit by persons claiming to be the un- 
disclosed principals of a party described in 
the contract as “ charterer,” & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract ; — Held : the evidence was 
admissible. — Dkughorn (F.), Ltd. r. Kedh- 
RIAKTIEBOLAGET TrANS-ATLANTIC, [1919] 
A. C. 203 ; 88 L. J. K. B. 233 ; 120 L. T. 
70 ; 35 T. L. B. 73 ; 63 Sol. Jo. 99 ; 14 
Asp. M. L. C. 400 ; 24 Com. Gas. 45, H. L. ; 
affg, S. C. suh nom., Rederi Akt. Trans- 
atlantic r. Druohorn, [1918] 1 K. B. 394, 
C. A. 

AnnnUttion : — CoDSd. Ariadne S.S. Co. v. McKelvic, [192*21 
1 K. B. 618. 

2610. Add. Annoiaiion :~As to (2) Refd. Keen v. 
Mear (1920), 124 L. T. 19. 

2613. Add. Annoiaiion : — -Refd. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

2620. Add. Annoiaiion : — Refd. Ariadne S.S. Co. 
V. McKelvio, [1922] 1 K. B. 618. 

2634. Before this case, after ” See^ now^ Bills of 
Exchange Act, 1882 (c. 01), s. 20,” add ” dt, 
generally, B 1 LI..S op Exchange, Vol. VL. 
pp. 112-114.” 

2635. Add. Annotations : —'Retd. Elliott v. Bax- 
Ironside, [1025] 2 K. B. 301; Kimber Coal 
Co. V. Stone Holfe, [1920] A. C. 414 ; Kettle 
V. Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2639. Add. Annoiaiion : — Refd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Cas. 148. 


2655. Add, Annotations : — Reid. Elliott v, Bax- 
Ironsidc, [1925] 2 K. B. 801 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2658. Add. Ciiaiions : — suh nom. Crew v. Petit, 3 
Nev. & M. K. B. 460 ; 2 Nev. & M. M. C. 309. 
Add. Annotation : — Refd. Elliott v, Bax* 
Ironside, [1926] 2 K. B. 301. 

2664. Add. Annotation: — As to (!) Refd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. 0. 414. 

2665. Add. Annotations: — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 801 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

2666. Add. Annotation : — Generally. Refd. Kettle 
V. Dunster & Wakefield (1927), 43 T. L. R. 
770. 

2686. Add. Annotations : — Refd. Weiss, Biheller & 
Brooks V. Parmer, [1923] 1 K. B. 226 ; West- 
minster Bank v. Hilton (1926), 136 L. T. 315. 

2695. Add. Annotations : — As to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1923] 
A. C. 492. Generally. Refd. Kimber Coal Co. 
V. Stone & Rolfe, [1926] A. C. 414. 

2701. Add. Annotation : — Consd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2726. Add. Annotations : — As to (2) Retd. Public 
Works Comrs v. Pontypridd Masonic Hall 
Co., [1920] 2 K. B. 233. Generally. Consd, 
Gilleghan v. Minister of Health (1931), 47 
T. L. B. 439. Refd. Rowland v. Air Council 
(1923), 39 T. L. R. 228. 

2726a. Minister of Health — For breach of contract.] 

— By Ministry of Health Act, 1919 (c. 21), 
s. 7 (1), ‘‘ The Minister may sue & be sued by 
the name of the Minister of Health, & may for 
all purposes be described by that name ” ; — 
Held : this provision does not enable an 
action to be brought against the Minister for 
alleged breach of a contract made by the 
Minister as a servant of the Crown, & the 


PART X. SECT, t, SUB-SECT. 2.— C. 

b i. .1 — A clanse in a 

document under seal purportlnsr to 
Mud a person as principal of one of 
the parties, cannot so hind him where 
the deed was not executed hy him 
or executed in his name. — Battle 
Creek Toasted Cohn Flake Co. v. 
Kellogg Toasted Corx Flake Co., 
111)23) 4 D. L. R. fi43.— CAN. 

PART X. SECT. 1, SUB-SECT. 4.— 
B. (a). 

■n. Failure of foreitnx princival to 
Perform ctwdracf.l—DeftB,, acting on 
behalf of a foreign shipowner, who pro- 
posed to establish a service from 
Halifax to Havana & other Houthem 
ports, oontraefod in their own name 
with pltf. to provide space on the sldp 
for a shipment of timtKsr to be carried 
from Hiillfax to Buenos Ayres. The 
proposed service was abaudonod by 
the sblpowuer, so that the contract 
entered into by doffs, could not bo 
performed : — IJdd : ibore having been 
failure on defts.’ part to disolose that 
they wore merely acting in the capacity 
of agents for a foreign principal, they 
were liable to pltf. for damages result- 
ing from canoellatioD of the ship's 
sailing. — Shepard & Morse Lumber 
C o. Incorporated v. Mathers (1. 11.) 
& Son, fl92C] 2 D. L. R. 457 ; 58 
N. 8. R. 460.— CAN. 


PART X. SECT. 1, SUB-SECT. 5. 

2712 ii. On beJuilf of unincor- 

porated body.] — An officer of a brother- 
nood lodge, an imlnoorporated body, 
who as such officer on behalf of the 


lodge borrows money & signs docu- 
ments purporting to obligate it to 
repayment, is personally liable for 
repayment, having contracted for a 
princijial who had no existence in law. 
—Finlay v. Black, [19211 2 W. W. R. 
5)07.— CAN. 

2712 iii. .1 — A person can- 

not be the agent of a projected but 
actually os yet nou -existent co., & 
the CO. when formed cannot take 
advantage of any contract entered 
Into by a person purporting to act 
as lt.s agent, whether by attempted 
ratification or otherwise ; but a person 
may make a provisional contract not 
to bo(5omo binding — i.e. not to bo 
a contract at all — unless & until the 
CO. becomes entitled to oomincnce 
business. — Hudson-Mattagami Kx- 
I’LOUATiON Mining Co. v. Wettlauter 
B110THKH8, Ltd., [1928] 3 D. L. R. 
601 ; 02 O. L. R. 387.— CAN. 

2712 iv. — .] — A CO. cannot 

l>e bound by any contract made on its 
behalf before it comes into existence, 
nor can It. subsequent to its formation, 
ratify such a contract. — Wbarnb 
Brothers v. Russa Engineering 
Works (1928), 1. L. R. 7 Ran. 144.— 
IND. 

up. IJiUoferrhanaeacoevied — Innamr 
of tum-torieleni company.] — "Dott., a 
member of u firm, H. ^ S , represented 
& warranted to pltf. that H. & S. Co., 
iitd., wore on incorporated co. & that 
he was authorised oy it to accept a 
bill of exchange os its agent. Hu 
accepted a draft in the name of the 
CO. & pltf. upon the faith of Bueh 
assertion & warranty dlsoounted the 
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draft. H. & S. Co., Ltd., were not 
then an iuoorporuted co. : — Held : 
deft., by his acceptance of the draft 
In the name of a non -existing corpn., 
warranted & represented tliat there 
was such a corpn. in existence Sc that 
he had authority to accept the draft 
for that CO., & not having any such 
authority, he was personally liable 
for the amount of the draft Sc the costs 
& expenses Incurred by pltf. in en- 
deavouring to collect same from H. 
Sc S. Co., Ltd. — Bank of Nova Scotia 
V. Hatfield (1920). 48 N. B. H 13 ; 
58 D L. R. 13fl. — CAN. 

sq. Purchase of goods on behalf of 
firm — Firm having disposed of business . ) 
— ritfs., owners of an apple orchard, 
were visited by C., acting for deft, co., 
who represented to pltfs. that ho was 
buying on behalf of N. & L.. a firm 
which had been well-known to pltfs. 
In previous years as buyers of apples, 
& was represented to pltfs. by C., os 
** all right, solid as a rock " & hod 
been running since 1847.” A paper was 
produced & signed by pltfs. containing 
particulars of the proposed sale & 
piuT>ortlng to be made between pltfs., 
as sellers, & N. & L., or their agents, 
as buyers. Pltfs. delivered their 
apples to deft., Sc received payment on 
account in cheques of deft. co. At the 
time of the transaction N. Sc L. had 
gone out of busine.as, having disposed 
of the same to another co., which, 
after changing its name several times 
had gone Into liquidation : — Held : 
deft. eo. wa.s liable to pltfs. for the 
balance remaining unpaid on account 
of the sale. — Brennan v. Berwick 
Fruit Co., [1928 J 1 D. L. R. 648 ; 59 
N. a. R. 610.— CAN. 
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proper remedy is against the Crown by 
petition of right. — Gilleghan v. Minister 
OF Health (1931), 47 T. L. R. 439. 

2727. Add, Annotations : — Consd. Gilleghan v. 
Minister of Health (1931), 47 T. L. R. 439. 
Reid. Public Works Comrs. v, Pontypridd 
Masonic Hall Co., [1920] 2 K. B. 233. 

2729. Add, AnnoitUion : — ^FoUd. Hosier t?. Derby 
(Earl), [1918] 2 K. B. 671. 

2781. Add, Annotation : — Rsfd. Johnstone v. Ped- 
lar, [1021] 2 A. C. 262. 

2733a. For declaration as to meaning of con- 

tract.] — By a contract made between pltfs. 
& the Secretary of State for War the Secretary 
of State hired from pltfs. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the wi*it, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft, had im- 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compensation 
for the improper use of the engine, & cei-tain 
other declarations as to the construction & 
meaning of the contract : — Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself. — Hosier Brothers v. Derry (Earl), 
[1018] 2 K, B. 671 ; 87 L. J. K. B. 1009 ; 119 
L. T. 351 ; 34 T. L. R. 477, 0. A. 

2734. Add, Annotation : — Consd. H. v. Income Tax 
Special Purposes Comrs., Ex p. Dr. Barnado's 
Homes National Incorporated Assoco., [1920] 

1 R. B. 26. 

2740a. To mess.] — Brown v, Doyle 

(1788), 3 Camp. 51, n. ; 170 E. R. 1302. 

2742a. On order of secretary of mess 

committee.] — L iAscblles v, Rathbun, No. 
704a, ante, 

2748. Add, Annotation : — Consd. Edwards v. 
Porter (1924), 41 T, L. R. 67. 


2740. Add, Annotations : — Consd. Edwards v. 
Porter, McNeall v, Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L. R. 
67. 

2751. Add, AnnotcUion : — Refd. Edwards v. Porter 
McNeaU v. Hawes, [1923] 2 K. B. 638. 

2752. Add, Annotation : — Refd. Edwards v. Porter 
McNeaU v, Hawes, [1923] 2 K. B. 538. 

2758. Citations .-—For “ P. C.*’ read “ H. L.’» 

2753a. Sale of goods — Principal not entitle' 

to sell.] — Where an agent purports to make 
a contract for a principal to buy goods 
whetlier ascertained or not, or to seU unascer- 
tained goods, disclosing the fact that he i£ 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser woffid be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability. — Benton v, 
Campbell, Parker & Co., [1925] 2 K. B. 
410 ; 94 L. J. K. B. 881 ; 134 L. T. 60; 89 

J. P. 187; 41 T. L. R. 662; 69 Sol. Jo. 842, 
D. C. 

2757. Add, AnnotcUion : — Aa to (!) Consd. Edwards 
V. Porter (1924), 41 T. L. R. 67. 

2761. Add, Annotation : — As to (3) Refd. Edwards 
V, Porter, McNeall v, Hawes, [1923] 2 K. B. 
538. 

2763. Add, Annotations : — Aa (1 ) Refd. Edwards 

V, Porter, McNeall v, Hawes, [1923] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. R. 
67. As to (2) Refd. He Wingfields, [1923] 2 

K. B. 112. 

2769. Add, Citation 13 Asp. M. L. C. 403. 

277&a. Acceptance subject to ratification.] — 

Wathon V. Davies, No. 1001a, ante, 

2777. Add, Annotation : — Consd. Edwards v, 
Poi*ter, McNeall v, Hawes, [1023] 2 K. B. 538. 

2780. Add, Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. R. 57. 


PART X. SECT. 1, SUB-SECT. 6.— 
A. (a). 

2730 i. Secretary of State for India — 
Contract for supplj/ of goods hy Corn- 
tnanding OJUUcer — Contract ultra mVes.] 
■ — Pltf. having entered Into a contract 
for the supply of horses’ food with the 
officer comnmndlng tbo depot of a 
cavalry regiment, sued the Secretary of 
State for the balance due to him under 
the contract : — Held : an officer com- 
manding a depot, not being one of the 
officers authorised by the Governor- 
General In Council under Government 
of India Act, 1916. s. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was tdtra vires Sc could not bo 
enforced against the latter. — Secrk- 
TARy OP State v. Sabin & Co. (1929), 
I. L. R. 11 Lab. 375.— IND. 

or. Who is Croum servant or agent — 
Contractor,] — llosp. oo. entered Into a 
contract with the Minister of Railways 
Sc Canals, as representing the Crown, 
for the enlargement of the L. Canal. 
Applt. CO. had obtalncMl under a lease 
from the Govt, the right to lay Sc main- 
tain a gas main across the solum of the 
cvmaL. Clause 0 of the lease stipulated 
that, in the event of Its gas main being 
from any cause injured, applt. co. was 


to have no claim or demand against 
*' His Majesty, Uls servants or agents.” 
During the execution of tlie contract, a 
break occurred In the gas main, & 
applt. co. claimed damages alleglug 
nogligonco of the resp. ccj. iu dredging 
the bod of the canal : — Held : resp. co. 
was not a ” servant ” or an ” agent ” 
within the contomplatlou of clause C 
of the lease & was therefore liable in 
damages. — Montreal Lioiit, Heat & 
Power Co. v. Quinlan & Robkiii'son, 
Ltd., 119291 .3 1). L. R. ; S. C. R. 
385 i rcvg„ 44 Que. K. 13. 230 ; affg., 
63 Que. S. C. 436 ; 31 Rev. Leg. 450.— 
CAN. 

PART X. SECT. 1, SUB-SECT. 7.— A. 

2748 V. .) — In an action for 

breach of warranty of authority, the 
cause of action is the breach of the 
express or implied promise of the person 
who as.«iumes to act as agent that die 
has authority so to act. the con- 
sideration neoeesary to make that 
promise binding being found in the 
action of the other party in entering 
liito the contract. pHX. iu such an 
action need not establish that he 
believed doft.’s representation that he 
had authority, though it must appear 
that he acted in reliance upon it.— 
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Leoqo V , Brown, [1923] V. L. R. 440. 
— AUS. 

at. lAability for return of deposit .] — 
Whore a person, falsely representing 
himself to be the agent for the owner of 
certain land, entered into a oanlract 
for the sale thereof, & received a deposit 
on account of the purchase money, but 
the vendee could not obtain specific 
performance of the contract : — Held : 
his remedy against the agent for the 
return of the deposit was at law, Sc 
that a bill for that purpose would not 
lie. — Graham r. Powell (1868), 15 
Gr. 327.— CAN. 

PART X. SECT. 1, SUB-SECT. 7.— B. 

2765 1. Third party in error as to 
actual scope of acent^s authority .] — 
Deft., as agent of ahsentco landlords, 
instructed pltf., a solr., to distrain for 
rent on certain goods. A claim was 
made to the goods by a chattel mtgeo., 
whose right was contested by pltf. 
under instructions from deft., whose 
authority for such proceodings was 
later repudiated by the landlords : — 
Held: pltf. could rfjoovor from deft, 
his costs of the Interpleader proceed- 
ings upon a warranty of authorl^. — 
Ounlitfkv. Planta, [19201 3 W. W. R. 
898 ; 64 D. L. R. 190.— GAN. 
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'78S. Add. Annotation ReU. Smith v. BuskeU, 
Buskell V. South & G. W. By., [1910] 2 E. B. 


2791. Add, Annotation : — ^Rofd. Cooper v, Dum- 
niett (1930), 70 L. ,To. 394. 

2795* Addo Annotations : — Hold* fldwards v. 

Porter, McNeaU v, Hawes, [1923] 2 K. B. 
638 ; Edwards v. Porter (1924), 41 T. L. R. 
67. 

i807. Add, Annotation : — Reid. Holt v. Markham, 
[1923] 1 K. B. 604. 

2812. Add, Annotation : — A to (2) Reid. Archangel 
Saw Mills V, Baring & A.-Q.. Steam Saw Mills 
V. Baring & A.-G. (1921), 37 T. L. R. 857. 

2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — In 1917 
pltfs., under licence from the Russian 
Imperial • Govt, exported timber to this 
coimtry, &, in accordance with the con- 
ditions of the licence, paid the purchase- 
money received by them for the timber to 
deft, bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt-, was over- 
thrown by a revolution, &; was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Soviet 
Republic. Pltfs. having received no roubles 
in Russia, brought actions against the 
bankers to recover two sums of money, one 
of which was paid to them by pltfs. in the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers & the Russian Govt, were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they were 
entitled to recover. Pltfs. in the first action 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it ; 
— Held : (1) this money had been paid to the 
bank as agents for the Russian Govt., & the 
ct, would not order payment of it in the 
absence of that Govt, or its representatives ; 
(2) the bank were entitled to keep the money 
in their hands, but must undertake not to 
part with it without notice to pltfs. & an 
order of the ct. — Steam Saw Mills Co. v. 


Baring Bboiubbs & Oo., Abohangbl Saw 
Mills Oo. v, BARma Brothbu^s ^ Ck)., [1922] 
1 Oh. 244; 91 L. J. Oh. 826 ; 128 L. T, 
403 ; 38 T. L. R. 200 ; 86 Sol. Jo. 170, 0. A. 

Annotation: — Befd. Homo & Oolonial In«oe. v. London 
Quarantee & Aooident Co. (1928), 45 T. L. B. 184. 

2818. Add, Annotations : — Consd. Scottish Metro- 
^litan Assce. v, Samuel, [1923] 1 K. B. 848. 
Refd. British American Oontinental Bank v, 
British Bank for Foreign Trade, [1928J 1 
K. B. 328. 

2825. Add, Annotation: — Refd. Be A Debtor, 
[1928] Oh. 199. 

2826. Add, Annotations : — ^Apld. Admiralty Gomrs. 
V, National Provincial & Union Bank of 
England (1922), 127 L. T. 452. Distd. Steam 
Saw Mills Oo. v. Baring, Archangel Saw Mills 
Co. V. Barii^, [1922] 1 Oh. 244. Consd. 
British American Oontinental Bank v. British 
Bank for Foreign Trade, [1926] 1 K. B. 328. 
Refd. J ones v. Waring & Gillow, [1920] A. 0. 
670. 

2828. Add, Annotations : — Consd. Scottish MetiH^- 
politan Assce. v, Samuel, [1923] 1 K. B. 348. 
Refd. British American Oontinental Bank v. 
British Bank for Foreign Trade, [1920] 1 K. B. 
828. 

2831. Add, Annotation : — Consd. Guaranty Trust 
Co. of New York v, Hannay, [1918] 2 K. B. 
623. 

2834. Add, Annotation: — As to (1) Refd. British 
American Continental Bank v, British Bank 
fdr Foreign Trade, [1926] I K. B. 328, 

2839. Add, Annotation : — Refd. Marshall Shipping 
Oo. V, Board of Trade, [1923] 2 K. B. 343. 

2841. Add, Annotations : — Refd. Holt v, Markham, 
[1923] 1 K. B. 504; Jones v. Waring A 
Gillow, [1920] A. C. 670. 

2866. Add, Annotation : — FoUd. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add, Annotation : — Consd. R. v. Income Tax 
Special Piuposes Oomrs., £Jx p. Dr, Barnado’s 
Homes National Incorporated Assocn., [1920] 

1 K, B. 26. 

2888. Add, Annotations Consd. British American 
Continental Bank t;. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. O. 070. 

2895. Add, Annotation : — Refd. Lawrence v, Hayes, 
[1927] 2 K, B. 111. 


»ART X. SECT. 1, SUB-SECT. 8.— 
A. (a). 

2S0S ill. Subject to special 

erms.) — Pltf. listed land with defts. 
or sale. Defts. secured a prospective 
mrohascr. reoeiving from him 11,000 
H deposit & gave a receipt setting 
>ut the terms of sale & ooDOludiug 
poe : “ "Money to be refunded if 

Iray Estate fail to deliver, as per 
irreemont.** The purchaser refused 
■o complete defts. In their 

'ecelpt undertook an obligation to the 
urohaser to hold tlie deposit on his 
behalf, Sl pltf. could not recover the 
uonoy front defts. as if it had been 
*ecelved by them simply & solely on 
— Guay V . Mukchison 

2808 iv, •— — .] — ^Wheie a person who 


has offered, through the agent of an 
owner of land, to buy the land for 
cash pays the agent a deposit on the 
proposed purchase-price on Uie con- 
dition that the money shall bo held 
pending the execution of a transfer 
by the owner, then living abroad, & 
that, if the ti'ansfer is not executed & 
returned, the money will be handed 
back to the payer, the agent is bound 
to so hold the money & retmu It If 
he cannot procure the transfer. — 
Bkia. V. Krohn, fllKSl] 2 W. W. R. 
701 .-CAN. 

2809 I a. .1— Where 

a vendor has agieed to pay a com- 
mission to his agent Sc has agreed that 
the amount reoeived by the agent as 
a deposit from the purohoaer should be 
retained by the agent in part payment 
of Buoh oommlwilon Sc has given seonrlty 
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for the balance, the deposit must be 
treated as paid over to the vendor, Sc 
in an action for money had Sc received 
it is only from the vendor that it con 
be recovered. — B runstettkb v. Zcbh- 
INO, [1918] 3 W. W. R. 6i6.~-0AN. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) ii. 

2828 V, — ^If a bank pays 
money on a forged cheque to an i^o- 
oent agent who at the time Informs 
the bank that lie is an agent Sc not a 
principal. Sc who before discovery of 
the forgery pays the money over hn 
accordance with instructions received 
from his principal, the bank cannot 
recover the amount from such agent. — 
Banqub d'Hoohbiaqa «. Marshall, 
(19213 2 W. W. U. 496; 31 IKn. 
L. B. 2i2.-~<;AN. 
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2899« Aid. Annotation Retd. McCreagh v, Judd, 
[1923] W. K. 174. 

Add. AnnoUUion : — Refd. Belvedere Fish 
Giiano Oo. v. Rainham Chemical Works, 
Feldman & Partridge, Ind Ooope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation : — Consd. Weld-Blundell v. 
Stephens, [1920] A. 0. 966. 

2940. Add. Annotations : — Consd. Fenton Textile 
Assocn. V. Thomas (1929), 45 T. L. B. 264. 
Ref^. Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 775 ; 


London ^ Montrose Shipbuilding A Repairing 
Oo. V. Barclay Bank (1925), 81 Com. Oas. 67 ; 
Leitch (William) A Co. v. Leydon ; Barr 
(A. G.) A Oo. V. Maegeoghegan (1930), 47 
T. L. R. 81 ; United Fruit Co. v, Frederick 
Leyland A Co. (1930), 47 T. L. R. 33. 

2948. Add. Annotation : — Refd. Jones e. Waring 
A Gillow, [1925] 2 K. B. 612. 

2951. Add. Annotation : — Refd. Banbury v. Bank 
of Montreal, [1918] A. O. 626. 

2968. Add. Annotation : — Conid. Edwards v. 
Porter (1924), 41 T. L. R. 67. 


Part XI. — Duration and Termination of Agency 


2989. Add. Annotation : — ^Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

8002. Add. Annotation : — ^Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

3004. Add. Annotation : — Refd. In the Estate of 
Dinshaw, [1930] P. 180. 

3005. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3014. Add. Annotation : — Refd. Payzu v. Saunders, 
[1919] 2 K. B. 681. 

3026. Add. Annotation : — Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 

3027. Add. Annotation : — As to {\) Folld. Schostall 
v. Johnson (1919), 36 T. L. R. 75. 

3027a. Agent not interned.] —In Aug. 

1912, pltf., who was an Austrian subject 
residing in this country, made with delta.,' 


who were sugar brokers in L., a contract 
whereby for three years he was to have a 
share of the commissions A profits on certain 
business introduced by him A was to assist 
in deft 8.* general business in return for a 
share of the profits. War broke out between 
England A Austria in Aug. 1914, but pltf. 
was exempted from internment A was 
allowed to travel between his house A defts.’ 
place of business. In Sept. 1914, defts. 
wrote to pltf. that in tlie circumstances the 
agreement was null A void, A gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract : — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
A pltf. was entitled to damages. — Sohostaix 
V. Johnson (1919). 36 T. L. R. 75. 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (b). 

2918 i. Oeneral rule.] — Where a third 
party has suffered loM or loiury he 
faafl no rixht of action asrainst an airent 
personally unless the a«:ent has been 
guilty of a wrong or a breach of trust. — 
WINTERMUTK V. MOULTON (1922), 66 
D. L. R. 663.— CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (a). 

2944 1. Apent holding goods or 
principal — Absolute refusal to true 
oumer.] — A. servant or a^nt can bo 
sued for conversion of a chattel mtge. 
claimed by pltf. from the master or 
principal, where the refusal by such 
servant or agent to deliver it to the 
pltf. is absolute. — Advance Rumklt 
Thresher Co.. Incorporated v. 
Servtoe, (19101 2 W. W. R. 647 ; 
12 Sask. L. R. 294.— CAN. 


■r. Breach of trust,] — Under an agree* 
ment between pltf. finance oo. & deft, 
oo. which was a retail dealer in motor 
oars, the former oo. financed for the 
latter oo. certain shipments of oars 
consigned by the xnanufactnrers, under 
hills of lading with draft attached, to 
the deft. oo. By the terms of said 
agreement deft. oo. covenanted not to 
sell, mtge., etc., the oars without 
first having paid in cash the unpaid 
balance of the purchase-price, & to hold 
the oars in trust for pltf. until their 

E rioe had been i>aid in full, & by the 
btter clause deft. oo. also expressly 
admitted that until such amoxmt was 
padd it had no right or title In the oars. 
The oars were never in the possession 
of pltf., nor did pltf. have any dealings 
with the manufacturers with respect 
to them. The agreement was si^ed 
for deft. 00 . by deft., M., its president ; 
A through him deft. oo. sold the cars 


without having made the payments 
oaUed for by the agreement. Pltf. 
sued both defts. for damages for con- 
version. The defence of tho oo. was 
struck out & tho action proceeded 
against. M. : — Held : by the agreement 
deft. CO. beoamo at least a trustee for 
pltf., A that the sale of tho cars in 
violation of the agreement was a broach 
of UiQ trust, for which deft. M., as well 
as deft. oo„ was liable in damages. — 
Dealers Finance Corpn., Ltd. v. 
Mabterson Motors, Ltd. & Mabteb- 
BON, [1931] 1 W. W. R. 214 ; revsg., 
[1931J 1 W. W. R. 194.— CAN. 

PART X. SECT. 2. SUB-SECT. 2.— 
B. (b). 

2960 i. Misrepresentations — Reck- 
less.] — Deft., as agent for the owner, 
induced pltf. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had induced 
her to purchase- the business by mis- 
representations. The inry found that 
the representations made wore untrue, 
that they had been made by deft, 
recklessly A without regard to their 
truth or falsehood, A that they bad 
induced pltf. to purchase the business : 
— Held: the fury was iustifled in 
treating deft. *8 statements as definite 
representations A in oqnclnding that 
they were made to induce A did 
induce, pltf. to buy the business. — 
Easterbrook V. Hopkins, [1918] 
N. Z. L. R. 428.— N.Z. 

PART XI. SECT. 2, SUB-SECT. 1.— A. 

2966 vU. .} — ^In an ordinary 

house agent's agreement the principal 
may revoke the agent’s authority at 
any time before the agent has fully 

S erformed what he was authorised to 
0 . — Ttnan V. A'Beokett, [19231 
V. h. R. 412.— AU8. 
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2966 vili. .] — A contract of 

agency can in the absence of a term, 
express or Implied to the contrary, 
be terminated at tho will of either 
parly. — P ollard r. Qibbon, [1924] 
4 D. L. R. 354 ; 66 O. L. R. 424 ; 
varying, 64 O. L, R. 419. — CAN. 


PART XI. SECT. 2, SUB-SECT. 1.— B. 

2976 vi. Loss of subject-matter .] — 

Deft., the purchaser under an ogr^- 
ment for the sale of timber limits, listed 
tho property with B. for sale. B. 
introaucod C. as a prosueotive pur- 
chaser. Deft, being tmable to meet 
the payments duo under his agreement 
mve his vendors a quit-claim deed & 
they gave him an option to purohase 
again. This option expired, A deft, 
ducontinued all n^otlations for about 
nine months. He then obtained 
another option, A, having made another 
agreement with the owners to purohase, 
then affected a sede to C. Pltf., who 
was an assignee of B., claimed a com- 
mission on this sale: — Held: deft.*B 
contract vdth B. was determined when 
deft, lost the property, &, when after 
the lapse of the nine months, deft, again 
obtained an Interest in it he was free 
to deal with C. or any one else on his 
own account. — Curtis v, Oruick- 
SHANK, [1929] 2 D. L. R. 36; 1 

W. W. R. 861 ; 40 B. O. R. 646.— 
CAN. 


PART XI. SECT. 8, BUB-SECT. 1. 

St. Death of principal — Power to con* 
vey land.h-Held : under a power of 
attorney executed by M.. who died in 
1919, her attorney could execute a 
valid transfer of her land, after her 
death.— i2e McCarty (1920 ). 63 D. L. R. 
249 ; 47 O. L. R. 286.— CAN. 
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«2g. Add. CUtUions :—affd., [1918] A. 0. 289; 
87 L. J. K. B. 416; 118 L. T. 120; 34 
T. L. R. 206 : 62 Sol. Jo. 290, H. L. 

Add. Annotatiorts : — As io (1) Refd. Ertel 
Bieber v. Rio Tinto Co.. [1018] A. O. 260. 
As to (2) DIstd. Pried Krupp Akt. v. Orconera 
Iron Ore Co. (1910), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon t;. Erainische Industrie 
Gcsellschaft, [1918] 1 K. B. 831 ; Rodriguez 
V. Speyer, [1910] A. 0. 69. 

3029. Add. Annoiatwn: — As to (2) Retd. Naylor, 
Benzon v. Krainische Industrie Gesellscnaft, 
[1918] 1 K. B, 331. 

3030. Add. Annotation : — Refd. Schostall v. John- 
son (1919), 30 T. L. R. 76. 

3040a. .] — By an underwriting contract 

dated Doc. 3, 1910, a syndicate agreed with 
a CO. in consideration of a commission to 
.subscribe for 150,000 of 360.000 shares to be 
ofl'ered to the public by a prospectus then 
about to bo issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 160,0()0 shares underwritten 
by them ^ stated ; “ We now hand you 

application for the shares hereby under- 
written by us together with cheque for £1,266, 
being deposit of 25. 6d. per shnre.” The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-imderwritten by him.' The letter also 
contained this clause ! ** This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application form, be su Undent to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register of members in 


Digest Supplement. 

respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the syndicate the 
letter together with his cheque for £1,260 in 
their favour. On the issue of the prospectus 
only 66,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in the names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the CO. allotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by applt. to 
rectify the register by removing his name 
therefrom as the holder of the 6,834 shares: — 
Held : the authority given by applt. to the 
syndicate to apply for shares was a con- 
tinuing & irrevocable authority coupled with 
an interest which he was not entitled to 
withdraw. — Re Olympic Reinsurance Co., 
Pole’s Case, [1920] 2 Ch. 341 ; 89 L. J. Ch. 
644 ; 123 U T. 786 ; 36 T. L. R. 691, C. A. 
See^ generally f Companies, Vol- IX., pp. 182 
et scq. 

3041a. — - Agent having sole selling rights of 
manufacture.] — Ellis Sterling Book Keep- 
ing Machines, Ltd. v. Ellis Adding Type- 
writing Co. (1930), 74 Sol. Jo. 26. 

3051. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

3057. Add. Annotations : — Refd. Cheshire v, 

Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, [1921] 3 K. B. 157. 


PART XI. SECT. 4, SUB SECT. 3. 

3045 111. .1 — Held: a mere authority to sell was not rendered Irrovocablo, either by reason of its express 

lerms or from valuable consideration havlngr been given. — ^MAnooD v. Geanqe, [1927] N. Z. L. 'R. 780. — N.Z. 
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T(d. n. Oases 4— 28a. 


AGRICULTURE. 

Note. — ^The Act now in force in England is “ Agricultural Holdings Act, 1923 (c. 9),” herein referred 
to as A. H. Act, 1923. The Act repealed {inier alia) A. H. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub'Sections have been added to Part V., Sect. 3 ; — 

Sub-sect. la. — Compensation for Increased or Diminished Value op Holding. 

Sub-sect. 3a. — Compensation for Enforcement op Proper Cultivation. 

Sub-sect. 3&. — ^Ascertainment op Compensation. 

Part I. — Definitions. 

Add the following cross-references : — Market garden.”] — See Nos. 267b, 267c, post, 

** Agricultural holding .”] — See No. .‘iOf, poet. 


Part II.— Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add. Annotations : — Refd. Croft v. Blay, 
[1919] 1 Ch. 277 ; Simmons v. Croaaley, 
[1922] 2 K. B. 95. 

19. Add. Annotations : — As to (2) Refd. lie Bebing- 
ton*s Tenancy, Bebington v, Wildman, 
[19211 1 Ch. 669 ; Fordree v. Barrell (1931), 
95J. jE>. 141. 

24a, Agriculture Act, 1920 (c. 76), s. 28 — To what 
tenancies applicable.] — The above sect., which 
renders a notice to quit a holding invalid if 
it purports to determine the tenancy before 
the expiration of twelve months from the 
end of the then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is required to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party -to determine it on six months’ notice 
at the end of the first seven or fourteen years 
of the term. A notice to quit includes a 


notice to determine the tenancy. — Edell v. 
Dulieu, [1924] A. C. 38 ; 93 L. J. K. B. 280 ; 
130 L. T. 390 ; 40 T. L. R. 84 ; 68 Sol. Jo. 
183, H. L. 

24b. Agricultural Holdings Act, 1923 (*o. 9), 

s. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — 
Flathbr V. Hood (1928), 44 T. h. R. 698 ; 
72 Sol. Jo. 468. 

29a. Termination ol tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 
1923 (c. 9), s, 16,] — A question whether a 
tenancy has terminated or not is not a 
** question or difference arising out of the 
termination of the tenancy ” within the above 
sect. — Simpson v. Batey, [1924] 2 K. B. 666 ; 
93 L. J. K. B. 919 ; 131 h. T. 724 ; 08 Sol. Jo. 
754, C. A. 

Annotations : — Expld. R. v. Powell, Exp. Camden, [19251 1 
K. B. 041. ConBa. Lowthor v. Clifford, [1927] 1 K. B. 130. 
Refd. Harrison v. Illdgrway (1925), 193 L. T. 2.38. 


PART I. 


sa. ** Aoricultxirist ** — Saskafeheunm 
Co-operative Elevator Company Acts .] — 
Re CoMPANiRS WiNDixa Up Act, Re 
Saskatohewan Co-operative Eleva- 
tor Co., Ltd. (Saak.), [1927] 4 D. L. II. 
804 ; [1927] 3 W. W. R. 2G9.— CAN. 


Bd. ** Market garden.** — Not experi- 
mental bulb growing establishment.] 
— Wati’ERS V. Hunteb, [1927] a. C. 
810.— SCOT. 


Be. Whether ** holding ** inclvdes 

*' part of a holding.**] — Held : in the 
oonatruction of Market Gardonera 
Compenaation (Scotland) Act, 1897 
(o. 22), the term “ holding *’ Includes 
“ part of a holding/* & consequently 
sect. 4 of the Act applies where part of 
a farm, held under au ordinary 
agricultural lease, had been cultivated 
as a market garden prior to the com- 
mencement of the Act. — Callander v. 
Smith (1900), 37 So.L. R. 890. — SOOT. 

Bf. ** AgricidturaZ holding .**] — Two 

enclosures of " permanent grass park 
10 & 3i acres in extent, on which there 
were ho buildings, wore used by the 
tenant, a dairy keeper, for the grasing 
Sc feeding of 5 cows 8c 1 horse. In 
his dairy business, which had existed 
before he got the enclosures, he sold 
the milk produced by his own 5 cows. 
Sc the milK, which ho bought of other 


1 0 cows belonging to neighbouring 
farmers. The horse was used tor the 
purpose of the holding & for conveying 
the milk to market : — Held : the sub- 
jects were not “ held for the purpose 
of a buaiuess or calling not primarily 
agricultural or pastoral.'* within Small 
Landholders (Sootlaud) Act, 1911 
(o. 49), 8. 26 (3) (a). Sc consequently 
were not excluded from the operation 
of the Act. — Ho WATSON v. MTJltmont 
(1914), 61 Sc. L. II. 153.— SCOT. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

Bk. Joint tenants in possessiUm by tacil 
relocation — Notice to terminate given by 
one tenant.}— Two brothers weiHS part- 
ners Sc joint tenants under a lease 
renewable by tacit relocation. The 
elder brother, the active partner, gave 
notice in writing to the landlord that 
he Intended to leave the farm. Sub- 
sequently they deoliue<l to remove 
from the farm, on the ground that the 
notice being in the name of one of the 
joint tenants only, was insufficient to 
prevent renewal of the lease by tacit relo- 
oatiou : — Held: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1908 
(o. 64). 8. 18 (1), to prevent tacit r^oca- 
tlon, might be given by a duly authorised 
agent for the tenant : (2) as the evi- 
dence showed that the elder brother 
had sufficient authority to terminate 

1 


the lease on behalf of the partners, the 
notice given by him was effectual to 
prevent tacit relocation, although the 
fact that he was acting both for him- 
self & as agent for his brother did not 
appear ex fade of the notice. — Qraham 
V. Stirling, [1922] S. C. 90.-r-SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— B. 

Bp. Statutory provisions — Conlraet- 
ing out.] — Parties to a lease of agri- 
cultural subjects cannot oontruot out 
of the statutory provlHlons with regard 
to notice of terrafuatlon of the tenancy. 
— Duguid V. Muirhead, [1926] S. C. 
1078.— SCOT. 

PART II. SECT. 8, SUB-SECT. 6. 

20a I. Termination of tenancy — Whether 
matter for arbitrator — Under Agricultural 
Holdings (Scotland) Act, 192.3 (c, 10), 
s. 15.j — Held: not one of the matters 
remitted to the exclusive jurisdic- 
tion of the arbitrator. — Donaldson’s 
Hospital (Edinburgh) Trustees v. 
Esslemont. f 1925] S. C. 100 ; on appeal, 
I1926J S. C. (H. L.) 08.— SCOT. 

Bt. Lessor selling farm under power in 
lease — Purchaser put in possession — 
Sale not completed.] — Iield : pltf. 
having sold the farm. Sc put purchaser 
in possession to the knowledge of deft., 
the latter might conclude that pltf. 
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29b. 8. P. B. V. PowKLL, Exp. Camden (Marquis), 
[1025] 1 K. B. 641 ; 04 L. J. K. B. 433; 132 
L.T.760; 89 J. P.64; 41 T. L. R. 277; 23 
L. Q. B. 391, D. C. 

dnnoMions: — Could. Lowtlier v.CliiIord,U9271 1 E.B.130. 

Harrison v. Rldffway (192A), 133 L. T. 238. 

29c. Whether condition precedent to arbitra- 

tion — ^Under Agricultural Holdings Act, 1928 
(c. 9), 8. 16.j — The words ** arising out of the 
termination of the tenancy of the holding’* 
in the above sect, apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator. — ^B. v. Powell, 
Ex p. Camden (Marquis), [1025] 1 K. B. 641 ; 
94 L. J. K. B. 433; 132 L. T. 766; 89 J. P. 
64 ; 41 T. L. B. 277 ; 23 L. G. B. 891, D. C. 

Annotations: — FoUd. Harrison f>. Bidgway (1925), 133 L. T. 
238. Comd. Lowther v. CUlford, 11927] 1 H. B. 130. 

29d. The determination of the 

tenancy is a condition precedent to the right 
to have a dispute within above sect, decided 
by arbn. Where the tenancy has not been 
determined, the county ct. has jurisdiction 
to try the issue.— Harrtson v. Bidgway 
(1925), 133 L. T. 238 ; 23 L. G. B. 434, D. C. 

Annotation: — Oonid. Lowther o. Oliflord. [1927] 1 H. B. 130. 

SOa. Agricultural Land Sales (Restriction of Notices 
te Quit) Act, 1919 (o. 68]— Application of 
Act.] — Sect. 1 of the above Act, rendering 
null void notices to quit in the event of 
sales, applies (1) where the sale is a sub-sale 
of on interest under a previous contract ; 

(2) to equitable as well as legal owners ; 

(3) where notice is by one person & sale by 
another ; (4) to the whole holding, although 
the sale is only as to a part. — Hobinson v. 
Nesbitt (1920), 64 &ol. Jo. 291. 

Armolation: — Oeneratly, Apprvd. Blay v. Dadswell, [1922] 1 
K. B. 632. 

80b. Contract for sale alter passing of Act — 

Notice by one person — Sale by another.] — 
Bobinson V. Nesbitt, No. SOa, ante, 

SOc. Sale requiring consent of several 

parties — Consent of some parties given after 
passing of Act.] — contract to sell to pltf. 
land imder Church Building Act, 1839 (c. 49), 
was entered into before the passing of the 
Act of 1910, by several, but not all, of the 
persons whose consent was necessary to the 
sale. At the time of the contract deft, was 
in occupation of the land as yearly tenant, 
but was under a notice to quit which had 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently joined in the con- 
veyance to pltf., which was executed after 
the passing of the Act of 1019 ; — Held : the 
contract of sale was entered into with pltf. 
before the pming of the Act of 1919, A; the 
notice to qmt, therefore, was valid, As pltf. 
was entitled to possession. — Brooks v. Bloor 
(1020), 00 L. J. K. B. 577 ; 124 L. T. 316 ; 
86 T. L. B. 826 ; 64 Sol. Jo. 685, D. 0. 


80d. Sale to tenant.] — (1) Sect. 1 of the 

above Act applies not omy to contracts of 
sale of holdings to third persons, but also to 
contracts of ^e to the tenants themselves. 
(2) Agriculture Act, 1920 (c. 76), s, 29 Ac 
sched. 1, are amending Ab not merely declara- 
torv, Ac are not retr^pective as to notices 
which would, if valid, have expired before 
the commencement of that Act. — Blay v. 
Dadswell, [1922] 1 K. B. 632 ; 91 L. J. K. B. 
789; 127 JL. T. 6 ; 66 Sol. Jo. 439; 20 
L. G. B. 221 ; 86 J. P. Jo. 65, O. A. 

Annotation : — As to (1 ) Refd. Rigby v. Waugh's Exors. (193]), 
100 L. J. K. B. 259. 

30e. Agrioultural Holdings Act, 1923 (e. 9) — 
Farm held under two landlords — Notice to 
quit given by both — Contract for sale by 
one for part of farm.] — On May 20, 1912, T. 
let a farm to 0. from year to year from 
Oct. 11, 1911, at an annual rent of £150. 
On Dec. 23, 1914, T. conveyed about half 
the farm to pltfs., subject to Ab with the 
benefit of the tenancy agreement. T. died 
on Jan. 4,1919, & O. continued to pay the 
whole rent to her exors., as he hcid since 
the conveyance paid it to T. After Oct. 11, 
1022, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1923, the agents of 
T.’s exors. Ac the agent of pltfs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 

1924. By an agreement dated Oct. 1, 1924. 
T.*s exors. agreed to sell their part of the farm 
to C., Afc it was conveyed to him on Apr. 17, 

1925. 0. refused to give up possession to 
pltfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null Ab void. Pltfs. brought 
an action for a declaration that the notice 
to quit was effective, & to recover possession 
of their land : — Held : as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by some of them, sect. 26 of the above 
Act did not apply ; the tenancy had been 
duly determined as regards pltfe.’ land, Ac 
pltfs. wore entitled to the declaration which 
they asked Ac to an order for possession of 
their land. — Rochester Ac Chatham Joint 
Sewerage Board v. Clinch, [1925] Ch. 753 ; 
95 L. J. Ch. 49 ; 134 L. T. 139. 

30f . To what holdings applicable — Holding let . 

for horse breeding. A holding let for the 
breedii^ of pedigree horses is not necessarily 
an agricultural holding within Agricultural 
Holdings Act, 1923 (c. 9). 

A lessor sold to pltf. the freehold of certain 
property subject to a lease to deft. The lease 
described the property as the P. stud farm ; 
it contained covenants to repair, varnish, Ac 
distemper paddock boxes, stables, Ab coach- 
house, to graze down turf by stocking Ab 
moving, Ab not to use the premises otherwise 
than as a stud farm : Ac the schedule con- 
tained a description of the stud farm. The 


had ezeiolBed the right to soil given 
the leesor under the lease & that 
his lease was therefore at an end; 
pltf.'8 allowing the purchaser to with- 
draw from the agreement to purchase 
did not afleot deft.'8 rtehts or reinstate 
the lease. — Rink v. MiLoe, 11918] 8 
W. W. R. 1021 ; 11 Bask. L. B 271 ; 
42 D. L. B. 782 .— can. 

■X. Oontraot for share farming — No 
provision as to dforoHon,} — ^Deft.cropped 


pltf. '8 land on shares in 1917, Ab in 
1918 agreed to do so again. Pltf. was 
trying to sell the land, as deft, knew, 
Ac during the summer sold it. No time 
had been fixed for deft, to give up 
possession : — Held ; deft, was entiltlea 
to snob oooupation as waa neoeasary 
to put in Ab hipest the orop for 1918.*^ 
Flbtobbr V. Ltoitb. [1919] 8 W. W. R. 
881 : 48 D. L. R. 


PART 111. SECT. 1, SUB-SBOT. 1. 

■a. In crop-payment aoreemetU — 
Esaenu of oontraaL) — The covenants to 
cultivate under a orop-payment pur- 
chase are of the essenoe of the contraol, * 
At go to the root of the performanoe of 
the oontraot by the purchaser. — 
WxxBT V. Smtib (Saslur. [19271 1 
D. L. R. 448 ; 11927 J I W. W. R. 280.— 
GAN. 
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^ ToL XL— Afrindton. Oaiea 80t— 117*. 

tenancy was due to expire by effluxion of L. J. Oh. 529 ; 143 L. T. 766 ; 46 T. L. K. 

time shortly after the side to pltf., but deft. ^ 424. 

refused to give vacant possession, alleging dOg. Sale of holding — ^Agreement that notice 

that the lease created an ag^cultural hold- to quit shall be valid — ^Form.] — ^The agree- 
ing ’* within Agricultural Holding Act, 1923 ment of a tenant from year to year of a hold- 

(c. 9), dc that the holding had not been ing, by writing, that a notice to quit shall be 

terminated by twelve months’ notice, as valid, within sect. 26 (1) of 1923 Act need not 

required by sect. 23 of that Act. Upon a be in the express words of the sub-sect, 

summons by pltf. for a declaration that the Where the landlords of such a holding gave 

lease did not create a holding within the the tenant notice to quit stating that they 

meaning of that Act, & that no notice was contemplated selling the property, a reply 

required for the termination of deft.’s by the tenant acknowledging the receipt of 

tenancy : — Jffeld : the main purpose of the the notice to quit & con^uing : “ We are 

letting was the breeding of race-horses, &, sorry to leave & will give you possession of 

although there were in most of the fields the farm & buildings ” on the dates men- 

plots at grass or portions of pasture land, tioned in the notice to quit, was held an agree- 

the holding was not “ wholly pastoral.” ment, by writing, that the notice to quit 

& therefore Agricultural Holdings Act, 1923 should be valid within the sub-sect. — Rigby 

(c. 9), s. 28, did not apply. — Joel’s Lsasb, v, Waugh’s Exoks. (1931), 100 L. J. K. B. 

Berwick v. Baird, [1930] 2 Oh. 369 ; 99 269 ; 146 L. T. 137, C. A. 


Part III. — Covenants and Customs of the Country. 


82. Add. Annoiaiion : — Reid. Richmond v. SaviU, 
[1926] 2 K. B. 630. 

36. Add. Annoiaiion : — ^Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. 

89. Add. Annotation : — ^Refd. Horlick v. Scully, 
[1927] 2 Ch. 150. 

66a. Grass land laid down by tenant.] — 

By a tenancy agreement made in 1894 the 
trustees of an ei^te, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy, at the rent 
of £48. The tenant covenanted to manage 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 
break up ” any grass land ” without the 
consent of the lan^ord. In the schedule to 
the agreement the premises were described 
as consisting of 130 acres 1 r. 31 p. of arable 
& 8 acres of grass land. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence- 
ment of his tenancy. In an action by pltf. 
to restrain him from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft, counterclaimed for 
damages by reason of the interim order : — 


Held: (1) on the true construction of the 
agreement, the covenant not to plough up 
any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner ; (3) 
deft, had suffered no dam^e from the grant- 
ing of the interim injunction. — Olarke- 
Jbbvoisb V. SouTT, [1920] 1 Ch. 382 ; 89 
L. J. Oh. 218 ; 122 L. T. 681. 

68. Add. Annotation: — Consd. Cole v. Kelly, 
[1920] 2 K. B. 106. 

69. For ” that relation existing between him & 
the other tenants in common ” read ” that 
relation not existing between him A the 
other tenants in common.” 

80. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160. 

103. Add. Annotation: — Refd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 

106. Add. Annotation: — As to (1) Refd. Olarke- 
Jervoiso v. Scutt, [1920] 1 Ch. 382. 

107a. S. P. Aylbt v. Dodd (1741), 2 Atk. 238 ; 26 
B. R. 647. 

AnnoUUion : — Beld. Denton v. Rlohmond (1833), 3 Tyr. 630. 

117. Add. Annotation : — Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

117a. Grass land laid down by tenant.] — 

Clarke- Jbrvoisb v. Soutt, No. 66a, ante. 


PART III. SECT. 2, SUB-SECT. l.—B. 

to. Covenant to rid land of %JoeedB^ 
hreaxti — BAief from forfeiture. 1 — Relief 
was granted due to ezoeptional weather 
oonmtioii^ etc. — W abkbb v. Linahan, 
11919] 2 W. W. R. 94.— CAN. 

PART HI. SECT. 2, SUB-SECT. 8.— B. 

• 1. — ^.3 — ^Applt. alleged that 

he was prevented from summer- 
following by an exoeesive quantity of 
water being on the land : — Held: reep. 
was entitled to 1133 damagee. — H unt 
V. WWBUBO (1921), 67 D. L. R. 777-— 
CAN. 

e li. Or to crop— Breoefc.] — A 

leopee agreed Mh year el%r to orop 
oe •ammer«lallow every .portion of the 


demised premisee brought under 
cultivation. The leeeee failed to crop 
or summer-fallow 30 acree brought 
under cultivation, owing to the land 
being covered with water. The lessor 
gave evldenoe that a orop of green feed 
could have been grown on the 30 
acres : — Held : if the lessee could 
not. or did not choose to crop, he must 
summer-fallow ; “ crop ” within the 
covenant in the lease molnded a green 
orop. — Stuffs v. Smith (1921). 66 
D. L. R. 462; 17 Alta. L. R. 366; 
(19221 1 W. W. R. 70.— CAN. 

• liL d: to break land — Breach — 

Measure of damagee.}— The measure of 
damages is the value of the additional 
work necessary to do the summer- 
fallowing Sc breaking.— T oohsr v. 

3 


Johnson (1922), 68 D. L. R. 768; 
32 Man. L. R. 356 ; [1922] 2 W. W. R. 
616.— GAN. 

PART III. SECT. 2, SUB-SECT. 4. 

120 Iv. — Ainlbt V. 

Lowey (Sask.), [1926] 1 D. L. It. 73.— 
CAN. 

■d. Miacropping — Claim for dam- 
ages during lenanev — How ddermined.] 
— ^Agricultural Holdings (Scotland) 
Act, 1923 (c. 10). s. 16 (1). Is, except 
as iwards disputes relating to the con- 
struction of the lease, applicable only 
to disputes arising out of the termina- 
tion of the tenancy ; Sc a claim for 
damages for misoropping made by a 
landlord against a tenant under s. 36 (2) 
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140. Add, Annotaiiona: — Refd. Baikes v. Ogle, 
[1021] 1 K. B. 576; Brakspear Barton, 
[1024] 2 K. B. 88. 

164a. Against sub-letting — tietting of grass keep 
in last year of tenancy — Agistment.] — Where 
the tenant of a farm covenants not to underlet 
or permit anv other person to use or occupy 
any part of tne demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i.e. growing herbage, of his pasture 
lan^ for a definite period, is a breach of the 
covenant, although such sale or lotting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. 
Semble : agistment, Le. the taking in by 
the tenant of the sheep or cattle of another 
to bo depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — RicHaRDSu. Davies, [1921] 1 Ch. 
90 ; 89 L. J. Ch. 601 ; 124 L. T. 238 ; 66 
Sol. Jo. 44. 


Sub-sect. 16. — OTHEit Matters (Vol. II., p. 28). 

Add the following case : — 

166a. Tenant to perform team-work for land- 
lord.] — An agreement for ajc agricultural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 
** at the rate of one day’s team-work with 
two horses & one proper person for every 
£60 of rent when required, except at hay & 
com harvest, without being paid for the 
same.” In ejectment for a forfeiture : — 
Held: (1) the work thus to be performed 
meant any work for which teams are generally 
used, & therefore included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work. — Marlborough (Duke) v. 


Osborn (1864), 5 B. & S. 67 ; 3 New Bep. 
668 ; 33 L. J. Q. B. 148 ; 10 L. T. 28 ; 28 
J. P. 632 ; 12 W. B. 418 ; 122 B. B. 768. 

178a. Right of vendor to reimbursement from pur- 
chaser.] — By an agreement for the sale of real 
estate it was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 2, 1899, the purchase- 
money should bear interest at 5 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
leted on the day fixed ; the purchaser 
rought an action for specific performance, 
& the judge held that the vendors had been 
wrong in the dispute A; gave judgment for 
specific performance with costs. After the 
commencement of the action one of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but occupied it them- 
selves, paid the valuation of the outgoing 
tenant, & farmed the land : — Held : under 
the account of rents & profits directed by the 
order for specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation & the expenses of 
realising the crops, but not for the losses 
incurred in farming. — ^Bennett v. Stone, 
[1902] 1 Ch. 226 ; 71 L. J. Oh. 60 ; 86 L. T. 
763 ; 60 W. B. 118 ; 46 Sol. Jo. 161 ; affd,, 
[1903] 1 Ch. 509, C. A. 

Annotation .•—Refd. lie Bayley -Worthington & Cohen’s Con- 
tract, 1909] 1 Ch. 648. 

176a. Agreement to pay Interest on amount of 
incoming valuation & on quitting to leave 
equal value of tenant rights.] — Held: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent land- 
lord. — Wagstaff V . Clinton (1883), 1 Cab. 
&, El. 45. 

194. Add. Annotations : — Consd. Bradbury v, 
Grimble (1920), 1 24 L. T. 1 89. Refd. Lowther 
V, Clifford (1926), 95 L. J. K. B. 676. 


Part V. — Compensation. 


226a. .] — Whore the tenant of a farm 

held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the faim, subsequently disclaims the 
tenancy, he is excluded from all benefit as 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for imexhausted improve- 
ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 


coming tenant to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payment . — Re 
Wadsley, Bettinbon’s Bbpresentativb 
V . Trustee (1925), 94 L. J. Oh. 216; [1925] 
B. & C. R. 76. 

229. Add. Annotations : — Refd. Bradshaw v. Bird, 
[1920] 3 K. B. 144 ; Dale v. Hatfield Chase 
Oorpn., [1922] 2 K. B. 282. 


during tho currency of the lease cannot 
lie I’cforrod to urbn.. but falls to bo 
determined by the ct. in au ordinary 
action.— Westwood v. Barnett, 
119251 H. C. 624.— 4SCOT. 

PART III. SECT. 2, SUB-SECT. 16. 

■e. CovenaTit to deliver to landlord 
share of crop or pay its value — Option 
of tenant — Time for exercising .) — The 
lessee of a farm agreed to deliver to 
tho lessor a fixed share of the crops, 
or pay the value thereof, all crops to 
remain tho property of the lessor until 
the settlement of accounts at the 
termination of the oontrac5t: — Hid: 
the time for tho overoise of the option 
was upon tho settlement of ac^counts 
when the contract was terminated. — 
Bioeie v. Spare (1921), 62 B. L. li. 
551.— CAN. 


PART III. SECT. 3, SUB-SECT. 7. 

■f. Oe^ieralrule — Noright to compensa- 
tion .) — ^At common law a tenant is not 
entitled on quitting to any compensa- 
tion for permanent Improvements 
made by him during his tenancy on 
the promises leased. — B. v. Easteb- 
BROOK, U929] Ex. C. R. 28.-~CAN. 

PART V. SECT. 8, SUB-SECT. 1.— A. 

•g. Improvemenls made in vnisialten 
belief as to ownership of land .) — Under 
the statute law of Ontario, in order 
that tho occupant of any laud may be 
entitled to oompensation for “ lasting ** 
improvements on tho land ho must show 
that the improvements wore made 
under tho belief that tho land was his 
own.*’ & a tenant roooguiaing another 
as the owner by the payment of rent 


to him is not entitled upon the lease 
being terminated to any compensation 
for any Improvements made by him. — 
R. V. EASTBRBBOOK. 11929] Ex. O. R. 
28: affd.. [1931] S. C. R. 210; 1 

B. ii. R. 628.— CAN. 


PART V. SECT. 3, SUB-SECT. 1.— B, 

229 1. Purchaser .) — An estate was 
sold with entry to tho purchaser at 
Martiumas 1922, on tho same dato 
an existing lease of tho lands 
terminated, & the tenant gave up 

K 3sslon. Less than two months 
, ho intimated a claim for com- 
pensation for improvements to tlie 
purchaser, & applied to tho Board of 
Agriculture, who appointed an arbiter : 
— Held : the ** landlord ** liable to 
make payment of oompensation to the 
tenant was the selUng owner. In respect 
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a29a. Ineomlng tenant agreeing to repay com- 
pensation paid by landlord — ^Aotion by land- 
lord on agreement — When cause of action 
arises.] — By an agreement dated Dec. 24, 
1915, made under seal, pltfs. let to deft, a 
small-holding from year to year from Feb. 2, 
1016, at a rent of £132 lOs. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed “ to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.** Deft, entered 
into occupation of the small-holding on 
Feb. 2, 1016. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not untfi 
Feb. 11, 1918, that the amount of compensa- 
tion was a^eed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1921. On Jan. 13, 1023, pltf. council brought 
an action in the county ct. claiming to 
recover from deft, the sum of £30 17s. Cd. 
under the agreement of Dec. 24, 1915. Deft, 
pleaded that pltfs.* cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought ** within six 
years next after the cause of such action or 
suit ** : — Held : pltfs.* cause of action against 
deft, did not arise on Fob. 2, 1910, when 
• deft, entered on the holding but only on 
Feb. 11, 1018, when the amount of the 
compensation was ascertained by agree- 
ment ; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 


I barred. — Ohbshire County Council v, 

I Hoplby (1023), 130 L.T. 123; 21L.G.R.524. 

Annotaiion: — Bdtd. Caysor, Irvine v. Board of Trade, [1027] 
1 K. B. 260. 

282. Add. Annotation: — Consd. Be Bussell & 
Harding (1022), 128 L. T. 476 ; Re Joel’s 
Lease, Berwick r. Baird, [1930] 2 Oh. 359. 

283. Add. AnnoteUiem : — Refd. Be Masters & 
Duveen, [1023] 2 K. B. 729. 

237a. Agricultural Holdings Act, 1908, s. 1 (1) — 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — ^A contract of tenancy 
made in 1006 for a term of fifteen years 
contained on agreement by the tenant to 
plant half the land with fruit trees & fruit 
bushes within the first four years, & the rest 
with fruit trees within the first ten years of 
lotting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made : — Held : ho 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921 . — Huckell v. Saintby, [1923] 
1 K. B. 150 ; 92 L. J. K. B. 313 ; 128 L, T. 
299 0. A. 

237b. A^icultural Holdings Act, 4923 (c. 9) — 
Arable laid down as temporary pasture.] — 

Ware v. Davies (1931), 172 L. T. Jo. 364 ; 
72 Ji. Jo. 308, 1). 

239. Add. Ayinotation: — As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Oh. 17. 

242a. Agricultural Holdings Act, 1908 — Attempted 
exclusion of statutory compensation.] — Be 
Masters & Duveen, No. 267a, post. 

255. Add. Annotations : — Consd. Simpson v. 
Crowle, [1921 j 3 K. B. 243 ; Smythe v. Wiles, 


that he alone wets the ** landlord ” 
at the termination of tlie tenancy when 
the tenant quitted the holding & the 
claim for compensation emerged, & 
the ohligation so Incurred did not 
transmit to the purchaser, & Interdict 
against the arbn. proceedings granted. 
— Waddkll V. Howat, [1925] S. C. 
484.— SCOT. 


PART V. SECT. 3, SUB-SECT. 1.— D. 

237 Vila. .1— Where a 

landlord abstains from terminating a 
tenancy, he gives no benefit to the 
tenant under s. 1 (2) (a) of the above 
Act where it is not proved tliat the 
tenancy was continued in considera- 
tion of the tenant executing the Im- 
provement. — Mackenzie v. Maooil* 
LIVRAY, [1921] S. O. 722 68 Sc. L. R. 

488.— SCOT. 

237 ix. TenarU laying down 

temporary pasture .] — The fact that an 
arbiter finds that in laying down 
temporary postnro the tenant Is com- 
phing with the rules of good husbandry, 
which he was bound to observe, does 
not preclude him from also finding 
tlxat the temporary pasture is an 
improvement for which the tenant is 
entitled to compensation under the 
above Act. — Mackenzie v. Maooil- 
livrat, [1921] S. C. 722 ; 68 Sc. L. K. 
488.— SCOT. 

sg. AgricuUural Holdings (Scotland) 
Act, 1923 (c. 10). s. 1 (1 ) — Lease entered 
into before Jan. 1 , 1 d2l— -Adoption of one 
of altemaiii^ obligaiUms in lease .] — 
A lease entered into before Jan. 1, 1921, 
bound the tenant to adopt one of two 
rotations of cropping. The tenant 
adopted one of the prescribed rotations, 
witn the result that he made an 
improvement upon his holding within 
Sched. I. of above Act. On qulttli:« 
the holding at the termination of ^ 
tonaaoy bo claim^ compensation lor 


the improvement from the landlords : 
—Held: he was entitled to com- 
pensation as for a voluntary improve- 
meul, in respect that ho was not 
required by the lease to execute the 
particular improvement, but was merely 
l)ound to c^opt ono or other of two 
prescribed methods of cultivation. — 
Gibson v. Sherbet, [1928] S. C. 493.— 
SCOT. 

PART V. SECT. 8, SUB-SECT. 1.— G. 

sh. Agricultural Holdings (Scotland) 
Act, 1908 (c. 04> ^Sufficiency of notice.] 
— A tenant who has, before the 
determination of his tenancy, made it* 
clear to the landlord that be propoe^ 
to claim for unexhausted manures & 
feeding stuffs, but without furnish- 
ing the particulars or amounts, has 
sufficiently complied with b. C (2) of 
the above Act. — Roger v. Hutohb- 
80 N. [19221 S. O. (H. L.) 140, 170.— 
SCOT. 


PART V. SECT. 3, SUB-SECT. l.~ 
H. (a). 

sj. Agricultural Holdings (Scotland) 
4ct, 1923 (c. 10)—“ Question or 

iifference *’ — What amounts to .] — The 
lim’chasor of a farm, who became 
[jropriotor as at Whit-Sunday 1928, had 
3 ntored into an agroemont on May 7, 
1928, with the tenant, that, in coii- 
lidoratlon of tho tenant vacating the 
farm bv June ,30, 1928, tho purchaser 
would (inter alia) take over at valuation 
oertaln crops, stock, & implomouts. 
The parties thereafter executed u suh- 
rnissiem to two arbiters & an ovcire- 
man, by whom a valuation was made. 
In an action at tho instance of the 
tenant against the new proprietor for 
sums due under tho valuation : — Held : 
the submission did not involve any 
□uestion or differenoe within Agiicul- 
tural Holdings (Gotland) Act, 1923, 
K 


8. 15 (1), in respect (a) that tho new 
proprietor’s obligation to take over 
the tenant’s crops, stock. & Iraplomeuts 
arose, uot “ out of tho termination 
of the tenancy.” hut from an express 
agreomont between tJie parties ; He 
(h) that, on May 7, 1928, the date 
when the agreement to take over at 
valuation was entered into by the 
parties, tho relationship of “ landlord ” 
Sc “ tenant ” did not exist between 
them ; &, atseordlngly, tho subralssioii 
was not incompetent because It did not 
take tho form, required by sect. 16 (1) 
of the Act of Bubmlsslon to a single 
arbiter. — Caaikuon v. Nicol, [19301 

C. 1.— SCOT. 

fck. Effect of submission.] — Held : 

when both parties to an agricultural 
valuation allow arbn. i)roceedings to be 
carried on by a method w’hich is not in 
strict conformity with the provisions 
of Agricultural Holdings (Scotland) 
Act, 1923, 8. 10, & the arbiter has 
issued his award, they are barred 
personali cxceptionc from objecting to 
the competcnc^e of tho proceedings. — 
Cameron v. Nicol, [19301 S. C, 1. — 
SCOT. 

PART V. SECT. 3, SUfl-SECT. 1.— 
H. (b). 

254 i. Award — Particulars not speci- 
fied in.] — The proprietor of a farm Sc. 
tho outgoing tenant, entered intf> a 
submission, whereby they referred tho 
valuation of (certain crops, stocks, & 
implements, agreed to be taken over 
by the proi)rlotor, to two arbiters, & 
to an overs man to bo appointed by tho 
arbiters to act in tho event of their 
differing In opinion. An award was 
issued signed by the two arbiters & 
the ovorsman, which contained nothing 
to show in respect of which, if any, of 
the items imder valuation the arbiters 
had dlffored in their estimate, thereby 
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[192112 K« B. 66. R0fil« St. Magnus, etc., 
Parocnial Church Council v. London Diocese 
(Chancellor), [1928] P. 38; Mansfield v. 
Robinson, [1928] 2 K. B. 363. 

259. Add. Annotationa : — ^Apld* Bradshaw v. Air 
Council, [1026] Ch. 329. Refd. Ellesmere v. 
I. B. Oomrs. (1918), 88 L. J. K. B. 337 ; 
Haynes v. Aldridge Colliery Co. (1923), 130 
L. T. 282; Mansfield v. Robinson, [1928] 2 
K. B. 853. 

264, After this case add as follows : — 

See, further. Sect. 3, sub-sect. 36, poet. 


Sub-sect. la. — C ompensation for Increased 
OR Diminished Value op Holding. 

A. Compensation to Tenant. 

See A. H. Act, 1923, s. 9. 

B. Compensation to Landlord. 

See A. H. Act, 1923, s. 10. 

264a. Notice of claim — ^llme for giving — Agricul- 
ture Act, 1920 (0. 76).] — Held : the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect, if he gave a notice before the termination 
of the tenancy & not otherwise ; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect, should interfere with that right. 

A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the 
arbitrator found, of an agreement in writing 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Feb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave notice of &; particulars of a 
counterclaim against the tenant for waste 
wrongly committed or permitted by the 
tenant for breach of contract or otherwise, 
whereby he claimed for neglect in the care 
of hedges & ditches on the land & dirty 
land: — Held: (1) the landlord’s claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture the rest of the farm 
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were held under one contract of tenancy ; 
the contract did not finally ceaae under 
sect. 10 (7) of the above Act until May 1, 
1922, the date of the termination of the 
boozy tenancy, & the Iwdiord’s notic e was 
therefore in time. — Be Arden dc R-utthb, 
[1928] 2 K. B. 866 ; 130 L. T. 61 ; sm6 nom , 
Arden v. Butter, 92 L. J. E. B. 894, C. A. 

Annotation: — Aa to (1) BeM Lowther v. Clifford, il927] 1 
E. B. 130. 

265a. Right to compensation — Tenant holding 

over after notice to quit.]-^A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant remained on in possession for 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claim for compensation ; — Held : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, the land which he persisted^ in 
occupying unlawfully was not a holding 
witl^ sect. 11 of the above Act, & he, there- 
fore, w&s not within the benefit of the Act. — 
Gave v. Page (1923), 67 Sol. Jo. 669, 0. A. 

265b. Liability to pay compensation — ** Land- 

lord ** — Purchaser entitled to rents — Purchase 
not completed till alter claim.] — Certain land- 
owners let a farm to tenants. In 1917 they 
gave notice to the tenants to quit at Michael- 
mas, 1918, with a view to the ^e of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was then entitled 
to the rente & profits, notice in writing under 
sect. 1 (1) of the Act of 1914 of their in- 
tention to claim compensation in terms of 
sect. 11 of the Act of 1908. On July 18, 
1918, the eale of the farm was completed : — 
Held : (1) the purchaser was the “ landlord ** 
within the Acts ; (2) the notice of intention 
to claim compensation was rightly given to 
him ; (3) he was liable to pay condensation. 
— Bradshaw v. Bird, [1920] 3 K. B. 144 ; 
90 L. J. K. B. 221 ; 123 L. T. 703, 0. A. 

Annotationa : — Aa to (1) Euld. Richards t>. Pryse, [1927] 
2 K. B. 7G. Generally, Oonsd. Dale v. Hat^d Chase 
Corpn., ri922J 2 K. B. 282 ; Tombs v. Turvoy (1023), 
93 L J. K. B. 785. 

265c. Person entitled to rents at 

end ol tenancy.] — (1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 


rendering necessary a devolution on 
the oversman : — Held : the valuation 
belonged to a class of arbn. where a 
rigid conformity with formal procedure 
was not exacted : tic, accordingly, that 
the award was not invalid beoauso it 
did not distinguish between items 
valued by the arbiters alone Sc items 
upon which the decision of the overs- 
man had been rendered necessary. — 
Camaron V, Niool, [1930] S. O. 1. — 
SCOT. 

sj. What queationa arbitrator may 
determine — Termination of tenancy — 
Agricultural Holdvnga {Scc^land) Act, 
1923 (c. 10), a. 15.] — In a note of sus- 
pension Sc interdict brought by Uie 
landlords of a farm, oravlng the ct. to 
Interdlot prooeedlngs in an arbn. under 
the above Act upon a claim by tho 
tenant, who had vacated the farm 
in favour of a new oooupior, for com- 
pensation for improvements, the com- 
plainers mointaloed that tiie tenancy 
had not terminated, Sc that the appoint- 
ment of an arbiter under the Act was 
lUe^: — Retd: the question of the 
olaunant's title to present a claim was 
not one ol the matters remitted by the 
Act to the oxolosive Jorisdiotioa of the 


arbiter, but was a question precedent 
to the existence of a statutory claim. Sc 
the ot. had Jurisdiotion to entertain 
the action of interdlot. — D onaldson's 
Hospital (Edinbuboh) Trustees v. 
Esslemoni', [1925] S. C. 190; on ap- 
peaL, [1920] S. C. (H. L.) 08.— SCOT. 

■k. Form of arbitration — Arbitration 
bettoeen outgenng incoming tenanta — 
Agricultural Iloldinga {Scotland) Act, 
1908 (c. 64).]— There is nothing illegal 
in the outgoing Sc inooming tenants 
entering into an agreement for a 
common law arbn. — R oger v. Hutohr- 
BON, [1922] S. 0. (H. L.) 140, 170.— 
SOOT. 

25711. .] — Charges 

for preparing Sc adjusting a special 
case fall to be dealt ^th by the 
arbiter. — T homson v. Galloway, 
[1919] S. C. oil; 66 Sc. L. R. 521. 
-HBCOT. 

PART V. SECT. 3, SUB-SECT. 2. 

■L Agrictdtural Holdinga (Scotland) 
Act, 1008 (c. eSh-Whai queaUona arbi- 
trator muat -.V 


Act, 1008 (c. 6S}—What gueatliona arbi- 
trator mud drfeminal— Under 10 of 
tee above Act It ^Is to tee arbiter 
to determine questions connected with 


the time Sc validity of notices to quit 
Sc notloes to claim compensation. — 
COWDRAY V, Ferbtes, [1919] B. C. 
(H. L.) 27.— SCOT. 

sm. Agriculture Act, 1920 (c. 76). a. 10 
— Claim exceeding one year'a rent — 
Damage proved leaa than one year'a 
re7)f.>-~A tenant claimed oompensatlon 
for disturbance to an amount exceeding 
one year's rent. Sc tho olaim went to 
arbn., in which it was proved that tee 
damage sustained bv him was less than 
one year's rent ; — add : the minimum 
amount of oompensatlon payable to a 
tenant under Agrloultuie Aot, 1920 
(o. 76), 8. 10, was an amount equal to 
ono year's rent; Sc, although as the 
matter had gone to arbn. a dispute " 
had not been avoided, tee tenant was 
still entitled to one year's rent Sc was 
not limited to the amount of damage 
actually proved. — ^M*H abo v. Sx*eirs, 
[19241 S. C. 272.— <COT. 

sa. Loss from error in-valualion 

of waygoing groan crop.l — Under the 
lease of a farm tee landlord took over 
tee waygoing oiop of grain from the 
outgoing tenant at flan prices, tee 
quantity of the growing orc^ being 
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sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (6), of liis intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect, assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the i^ents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for impi'ovements, the 
commencement of the ** proceedings ** is not 
the service of notice of intention to claim 
compensation, but the appointment of the 
arbitrator. — Dajle v. Hatfield Chase Corpn., 
[1922] 2 K. B. 282 ; 92 L. J. K. B. 237 ; 
128 L, T. 194 ; 87 J. P. 11 ; 20 L. G. R. 765, 
0. A. 

Annotations : — As to (2) Gonid. Tombs v. Turvey (1023), 93 

L. J. K. B, 785. Refd. Hiohards v. Pryse, [1927] 2 K. B. 

76. 

266a. Notice of claim — To whom given — 

Purchaser entitied to rents.] — Bradshaw v. 
Bird, No. 265b, ante, 

266b. — ^ Landlord — Subsequent 

alienation of reversion.] — Dale v. Hatfield 
Chase Corpn., No. 265c, ajite. 

266c. Reasonable opportunity of making 

valuation — What amounts to.] — Dale v. 
Hatfield Chase Corpn., No. 265c, ante, 

266d. Commencement of “ proceedings ” — 

What amounts to.] — Dale v. Hatfield 
Chase Corpn., No. 205c, ante. 

266e. Agriculture Act, 1920 (c. 76) — Right to com- 
pensation — Withdrawal of notice to quit— 
What amounts to.] — In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 2a. On Dec. 31, 1920, 
the landlord wrote to the tenant : “I have 
received an offer of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy ” : — Held : having regard to sect. 10 
of the above Act, the letter of Doc. 31, 1920, 
did not constitute an offer in writing to with- 

oscortained by arbn. After threshing 
it was found that the quantity had 
been underestimated by the arbiters. 

The outgoing tenant oloimed, under 
the above sect., as compensation for 
loss in connection with the sale of the 
farm produce, a sum representing the 
difference between the price he had 
received Sc the price of the actual 
quantity threshed : — Held : the loss 
was not ** directly attributable to the 
quitting of the holding,*' but had 
arisen from an error of the arbiters. — 

MoOrboob e. Board of Aoicioultuuk 

J.8. 


draw the notice to quit within the proviso 
to sect. 10 (1) of that Act. — Be Pbrreit & 
Bbnnett-Stanford, [1022] 2 K. B. 502 ; 
01 L. J. K. B. 030 ; 128 L. T. 57 ; 38 T. L. R. 
849 ; sub nom. Pbrrett v. Bennbtt- 
Stanfobd, 66 Sol. Jo. 680, O. A. 

266f. Ejectment proceedings following 

notice to quit.] — The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1028. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
b^ the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
Act. — Mills v. Rose (1923), 68 Sol. Jo. 420, 
0. A. 

266g. Necessity for proof of loss or 

expense — Entire holding in occupation of sub- 
tenants.] — The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
• a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
that lie is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
quit & the holding was entirely in the occupa- 
tion of sub-tenants wlioso sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding : — Held : he was not entitled to 
compensation for disturbance under sect. 10. 
— Agriculti^re & Fisheries Minister v. 
Dean, [1924] 1 K. B. 851 ; 93 L. J. K. B. 
374 ; 130 L. T. 709 ; 40 T. L. R. 285 ; 68 
Sol. Jo. 401, C. A. 

Annotations :—ConnSi. Westlake v. T*age, [19261 1 K. B. 298. 

Reid, delleck v. Hellons (1928), 98 L. J. K. B. 211. 

266b. Notice of claim — Time for giving — 

“ Termination of tenancy — Tenancy of 
different parts of holding expiring at different 
times.] — A landlord let a farm, according to 
the custom of the country, upon a yearly 

value : — Held : the loss was directly 
attributable to the qiiittlug of the 
holding under hikM,. 1 2 (G) of above Act. 

-KKSWICK V. WlUOHT, 11924J S. C. 
766.— SOOT. 

sq. ■ — Tduiut holdinu over after 
notice to quit — No riqht to cmnpetisa- 
tion.l — Hkndkv V. Walkbh (1927), 
S. Ji. T. 333. SCOT. 

■r. EjectiacM proceedings follou)- 

iny notice to quit — W /tether tenant 
entiUed to compe^tsation.} Ukshhy v. 
Wauckr (1927), a. L. T. 333. -SCOT. 

4 


FOR Scotland, (19251 S. C. 613. — 
SCOT. 

sp. AaricuUural Ifoldinys [Scotland) 
Ad. 1923 (c. IQy-ReJusal of landlord 
to take over dock — Claim, for loss on 
sale.] — Tbo tenant of a farm received 
notice to quit. Having taken over 
another farm with a bound stock, he 
sold bis sheep at a displenishing sale, 
the landlord refusing to take them 
over. In a claim for compensation 
for the diiTeronco betwocn the prloe 
realised Sc the “ going oonoem '* 

7 
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tenancy on the terms that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 13, & that “ on the termination of the 
tenancy ” he should give up possession of the 
difCerent portions of the farm on the respective 
dates, there being one rent reserved for the 
whole farm : — HM : the “ termination of the 
tenancy ” for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
pi'emises had to be surrendered at the earlier 
date. — Semblc : the proAuso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
SwiNiuJUNK V. Andrews, [1923] 2 K. B. 
483 ; 92 L. J. K. B. 889 ; 129 L. T. 050 ; 39 
T. L. n. 545 ; 07 Sol. Jo. 720, 0. A. 

AnnotcUion :—Conad, Re Arden & Rutter, [1923] 2 K. B. 

865. 

2661. Given under Act subsequently 

repealed — Necessity for notice under repealing 
Act.] — A tenant who had on Sept. 29, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
s. M . That sect, was repealed by the Act 
of 1920, wliich camo into force on Jan. 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under tliat sect, as required 'by 
sub-sect. 7 {b) tluu'eof ; — Held: not having 
given notice uiidtir sect. 10 of tlie Act of 1020, 
ho had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 03), H. 38, notwithstanding 
the repeal of sect. 11. — irAMiLTON-GErx r. 
White, [1922J 2 K. B. 422 ; 91 B. J. K. B. 
875 ; 127 L. T. 728 i 3S T, L R. 829 ; 67 
Sol. Jo. 80. C. A. 

AnnotMinn Consd. Brigg.s v. Drydon, Talbot v. Vickers, 

[1925] 2 K. R. 6«7. 

See, now, A. H. Act, 1923, s. 12. 

266j. Agricultural Holdings Act, 1923 (c. 9) — Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding I 
gave the tenant notice to quit, <Sfc in the same I 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn. : — Held : the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. de^t 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or mpre holdings as tenant, remains in 
possession of one of them. But the pro- 
visions of sect, 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner. — W estiake v. Page, 
[1926] 1 K. B. 299 ; 06 L. J. K. B. 456 ; 134 
L. T. 612, 0. A. 


266k. Amount of compensation — ^Tenant 

holding two or more holdings.] — Westlake 
V, Page, No. 266j, anfs. 

2661. Liability to pay compensation — ** Land- 

lord*' — ^Agreement for sale— Whether pur- 
chaser entitled to rents.] — In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract ; & 
it was further agreed that “ all reats & 
periodical outgoings ” should be “ appor- 
tioned up to the completion,** & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1924, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1926. The purchase was 
not in fact completed until Oct. 1925 : — 
Held: (1) “completion** in the condition 
of sale meant actual completion, & not the 
date named for completion ; (2) on Sept. 29, 
1926, the vendor was the “person entitled 
to receive the rents & profits ’* of the farm 
within sect. 67, & he, & not the purchaser, 
was the “ landlord “ within sect. 12 & the 
person to pay compensation to the tenants. — 
Richards v. Prysb, [1927] 2 K. B. 76 ; 96 
L. J, K. B. 743 ; 137 L. T. 170, 0. A. 

266m. Notice of claim — By whom given — 

Joint tenancy.] — W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landloiii to have his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the requcjst 
of, & for the protection of, the ^landlord. 
Upon the termination of W.’s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance neccissary for carrying 
on the farm. On Peb. 21, 1924, W. alone 
gave notice to quit. On Mar. 21, 1924, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the farm according the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation: — Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sulficient to give 
the arbitrator jurisdiction; (2) it being the 
object of sect. 12 (7) (6) of the above Act 
that the landlord should have notice of what 
compensation was claimed against him, it 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice. — TIowson v. Buxton (1928), 97 
L. J. K. B. 740 ; 139 L. T. 604, C. A. 

266n. Notice to quit — ^Reason must be stated — 

Effect of notice giving alternative reasons.]-— 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to the 
tenant*8 demand for arbn. as to the rent of 
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the holding, is, as a condition precedent. to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landlord 
had refused or that he had witMn a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused do so & the notice to 
<juit wrongly stated that it was given by 
reason of the landlord's refusal to agree : — 
Held : the tenant could not succeed in his 
claim for compensation for disturbance. — 
Selleck v. Hellens (1928), 98 L. J. K. B. 
214 ; 140 L, T. 353 ; 45 T. L. K. 179 ; 73 
Sol. Jo. 70, O. A. 


Sub-sect. 3a. — Compensation for ENPOJtCEMBNT 
OP Proper Cultivation. 

2660. Corn Production Act, 1917 (c. 46), s. 9(9)— 
Who is person interested — Tenant.] — (1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to let the land to a 
tenant who entered into occupation & carried 
out the re<|uiremente of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have been suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions ; — Held : the tenant was a “ person 
who was interested in the land in respect of 
which the notice was served,^’ within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to have occurred ; & the tenant came 
within the words of the sub-sect. “ who 
suffers any loss by reason of the exercise of 
the powora conferred by this sect.” & was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the same tenant ; — Held : in the circum- 
stimees, the loss, if any, in respect of each 
field should be assessed separately. 

(3) The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in : 
— Held : the assessment should not be based 
on. the loss, if any, in each year separately; 
(Banees, L.J.) the arbitrator should take 
the experience of the two years, setting off 


any profit in one year against any loss in 
the other; (Scrutton & Atkin, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
— Re Todd & North Riding op York- 
shire Agricultural Executive Committee, 
[1921] 1 K, B. 281 ; 90 L. .T. K. B. 228 : 124 
L. T. 407 ; 85 J. P. 89 ; 18 L. G. R. 790, C. A. 

266p. Separate notices as to parts of two farms 

— Occupied by one tenant — Method of assess- 
ment.] — Be Todd & North Riding of 
Yorkshire Agricultural Executive Com- 
mittee, No. 206o, ante. 

266q. Separate claims by tenant for two 

successive years — Method of assessment.] — 

Re Todd North Riding op Yorkshire 
Agricultural Executive Committee, No. 
206o, ante. 

266r. Award — Jurisdiction of court to remit 

—Award bad on face for ambiguity or un- 
certainty.] — In an arbn. for the purpose of 
awardixig compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11, 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall bo in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1889. — Murray v. Dalton 
(1920), 90 L. J. K. B. 401 ; 124 L. T. 702 ; 
37 T. L. R. 234 ; 65 Sol. Jo. 155, D. 0. 

Annotation : — Refd. JRe Jones & Carter, 11922J 2 Cb. 699. 

Control of food in wartime generally, see 
Pood & Drugs, Vol. XXV., pp. 132 el seq. 


Sub-sect. 36. — Ascertainment op Compensa- 
tion. 

266s. In respect of what holdings compensation 
payable — Tenant sub-letting farmhouse.] — 

By an agreement of tenancy a landlord de- 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for fanning pur- 
poses. The tenant subsequently, with the 
ermission of the landlord, sub-let the farm - 
ouse to a lady who used it as a house for 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 : — Held : 
the ct. must have regard to the substance of 
what had been done ; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse ha<d been let to a sub-tenant 
did not cause it to cease to be a ” holding ” 
within the Act. — Re Russell & Harding 
(1922), 128 L. T, 476 ; 39 T. L. R. 92 ; 67 
Sol. Jo. 123. 0. A. 

Compensation for improvements — Under 

Agricultural Holdings Act, 1908.] — See 
onginal volume, p. 42, Nos. 230-232, 

266t. Notice of claim — To whom given — Purchaser 
— Taking subject to existing tenancies.] — 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 


PART V. SECT. 3. SUB-SECT. 8a. 

St. A 4 fricuUwal Holdings {Scotland) 
Ad, 1908 (c. 64) — Appeal — Whether 


I maintainable Rom opinion of sheriff on 
case statedr--Cla{m under Com Produc- 
tion Ad, 1017 (c. 46 ).}— Joun80n-Fkr- 
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GUSON V . Board op Aghjcultiuik, 
[1921] 8. C. 103; 68 So. L. R. 96.— 
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1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 20, 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be deemed 
“ current rent,” &> was to bo payable by the 
purchaser on completion. After the deter- 
mination of tlje tenancy the purchaser as 
” landlord ” made a claim against the tenant 
for dilapidations, Sc the tenant counterclaimed 
for compensation : — Held : the purchaser 
^vas not at the date of the termination of the 
tenancy the “ landlord ” within A. H. Act, 
1908, s. 48, & Agriculture Act, 1920 -(c. 70), 
s. IS. — Tombs v. Titrvbt (1928), 93 L. J. 
K. B. 785 ; 131 L. T. 330 ; 08 Sol. Jo. 385, 
0. A. 

For compensation for improvements — 

Under Agricultural Holdings Act, 1908.] — See 
original volume, p. 46, Nos. 245“250. 

For compensation to landlord for deteriora- 
tion.] — See No. 264a, ante, 

For compensation for disturbance — Under 

Agricultural Holdings Act, 1008.] — See 
original volume, p. 48, No. 266 ; Sc Nos. 265b, 
2()5c, ante* 

Under Agriculture Act, 1920 (c. 76).] 

— Sec Nos. 2r.0h, 2001, au/c. 

266u. Particulars of claim — Sufficiency,] — Held : 
liaving regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act, 1920 (c. 70), 8. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of ” particu- 
lars ” was not intended to bo construed 
strictly, Sc, for the purpose of keeping the 
claim alive & enabling the parties to get 
before the arbitrator, a less degree of par- 
ticularity was required to satisfy the sect, 
than would be required of particulars of a 
statement of claim in an action, notwith- 
standing that when, the parties get before 
the arbitrator he might be of opinion that 
the particulars were insufficient, Sc might 
Older further & better particulars to be 
given. — JoxES r. Evans, [1923J 1 K. B. 12 ; 
92 L. J. K. B. 35 ; 128 L. T. 228, C. A. 

266v. Award — Setting aside — Jurisdiction of court 
— Error on face of award.] — The inherent 
jurisdiction of the High Ot. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there li;is been no misconduct on the part of 
tlie arbitrator is not taken away by that 


Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 40), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transferred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it. — Re 
Jones So Carter, [1922] 2 Oh. 599; 91 
L. J. Ch. 824 ; 127 L. T. 622 ; 38 T. L. R. 
779; 66 Sol. Jo. 611, C. A. 

Annotation: — Consd. Horrell v. St. John of Bletso, [19281 

2 K. B. 616. 

266w. Time for notice of motion to set 

aside.] — In an arbn. under the A. H. Act, 
1908, the award was made on Apr. 8, 1921, 
& on June 3 applt. gave notice of motion to 
set aside the award on various grounds. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. H. Act, 1908, 
dealing with the time within which a notice 
of motion to set aside an award must be 
given : — Held : the words “ principles of 
practice ” in County Cts. Act, 1888 (c. 43), 
6. 164. did not refer to specific rules of the 
High Ct., & the time limit of six weeks under 
R. S. C., Ord. 64, r. 14, was not a ” principle 
of practice ” within that sect, of the Act ; 
therefore the only time limit applicable in 
the present case was under Stat. Limitations 
Sc under the doctrine of laches, & the motion 
to set aside the award was made in time. — 
McCreagh V. Prearson (1921), 91 L. J. K. B. 
365 ; 126 L. T. 601, D. 0. 

266x. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 
— Stevens v. Downham, Isi^e op Ely 
(Pboppebs op Poor Lands), [1926] W. N. 
168. 

266y. No power to order arbitrator to state 

special case on question not within submission 
to arbitration.] — Stevens v, Downham, 
Isle op Ely (Feoffees of Poor Lands), 
[1926] W. N. 168. 

Of compensation for improvements — Under 

Agricultural Holdings Act, 1908.] — See 
original. volxime, p. 47, No. 254-260. 

266z. Recovery of compensation agreed or awarded 
— In what court.] — A. H. Act, 1923, s. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases Sc prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct.— 
Horrell v. St. John of Bletso (Ix>rd), 
[1928] 2 K. B. 016 ; sub nom. Horrell v. 
Bletso, 07 L. J. K. B. 055 ; 139 L. T. 400. 

266aa. Costs — Agreement as to — Validity.] — The 
parties to an arbn. under A. H. Act, 1923, 
agreed beforehand that the successful party 
should have costs on the High Ct. scale. 
The a^ement was not communicated to 
the arbitrator, who gave liis award in favour 
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266u i. Pariicnlars of claim — Suffi- 
ciency — AuricuUural HoUiinga {Scot- 
land) AcL 1923 (r. 10). 8. 15 (2).}— 
liy u letter, written on rt^ccipt of a 
notice from the tenant of his intention 
to terminate his tenancy of a sheep 
farm, the landlord intimated that he 
reserved liis claim in respect of depletion 
of the sheep stxjck : & by a second 
letter, written within two months 
after tlio termination of the tenancy. 
In which ho referred to his former 


letter, he stated that only 61 per cent, 
of the sheep stock had been delivered 
to the Incoming tenant, & that tho 
amount of the claim would be intimated 
when the exact shortage wa^a deter- 
mined : — Held : (1) in view of the 

severity of the penalty attached to 
Don-oomplianoe, the requirements of 
tho above sub-poct. wore suffloienily 
complied with if fair notice was given 
to tho opposite party of the nature 
of the claim against him & of tho 
case ho had (o meet; (2) the letters 

10 


gave such Dotioo, although they did 
not state the legal basis of the 
claim or its actual amount. — M ont- 
BOSE (Duke) t>. Hart, [1926] S. C. 
160.— SCOT. 

■a. Agricultural Holdingi {Sc&tlandi 
Act, 1908 (c. 64) — Appeal — Dedsum 
oj court on case staied — Binding on 
arbitrator, ] — M itohrll-Gill v. Buchan , 
[19211 S. C. 390 ; 68 Sc. L. U. 371.— 
SCOT. 
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of the laxiidlordt & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree- 
ment was valid & enforceable. — Mansfield 
V, Robinson, [1928] 2 K. B. 353 ; 97 L. J. 
K. B. 466 ; 139 L. T. 349 ; 92 J. P. 126 ; 44 
T. L. R. 618, D. C. 


267a. “Treated as a market garden.*’] — 

(1) Held : the word “ treated ” in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 31, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
“ market gardener ” of the other part, it was 
agreed (clause 1 ) : that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 10, 1910, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate of £6 per cent. 
per annum on all sums of money expended 
by the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivat/e the land on the best 
& most approved system of gardening in 
• general practice in the neighbourhood, was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing of the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to supply 
tlie tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 


Clause 1 1 contained the following proviso : 
“ That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof shall be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. IT. Act, 
1908, or any statutory modification thereof ” : 
— Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in wTiting within 
sect. 42 (1) of the Act, by w hich it was agreed 
that it should be let oi: treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence ot 
such an agreement was a condition precedent 
to such a claim ; (3) the agreement was not- 
one which w^aa avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having tl^p right to claim compensa- 
tion had not been satisfied. — lie Masters <Sc 
Duvebn, [1923] 2 K. B. 729 ; 08 Sol. Jo. 11 ; 
suh nom. Masters v. Duvern, 93 L. J. K. D. 
57 ; 130 L. T. 13, C. A. 

267b. Market garden — What is — Garden of country 
house — Sale of produce.] — The fact that the 
occupier of a country house soils regularly 
one-half of the produce of the gardens 
occupied therewith docs not constitute tlie 
gardens a market garden. — BiCKERorivE v. 
Lucy, [1920] I K. B. 707 ; 89 L. J. K. B. 
558 ; 84 .f. P. 61 ; 36 T. L. H. 210 ; 04 Sol. 
Jo. 257 ; 18 L G. R. 207, D. 0. 

AnnofMion: — Refd. Lowtliorr. Clifford (1925), 90 J. P. 5.5. 

267c. .] — Land was cultivated in order 

that the crops might bo sold, the crops 
included fruit & rhubarb : — Held : ( 1 ) the land 
was a market garden within A. H. Act, 1023, 
s, 57 ; (2) having regard to sect. 54 & other 
sects, of that Act, sect. 16 should not be read 
with an unrestricted moaning, & the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the provision for reference to ai*bn. in 
that sect. (3) Semble : sect. 16 deals w'ith 
procedure. — Lowther v. Clifford, [1027] 
1 K. B. 130 , 05 L. J. K. B. 676 , 135 L. T. 
200 ; 90 J. P. 113; 42 T. L. R. 432 ; 70 
Sol. Jo. 544 ; 24 L. G. R. 231, 0. A. 

Annotation : — As to CO Refd. MunsUohl v. Pohinson, [19281 
2 K. 11. 


Part VI. — Fixtures. 


268. Add. Amtolaiiona : — Consd. Re Mann & 
Harvey (1920), 123 L. T. 242. Refd. Polo- 
Care w V. Western Counties & General 
Manure Co., [1920] 2 Ch. 97. 

268a. Removal by tenant — Agricultural Hold- 

ings Act, 1908, s. 21 — Power to contract out 


of Act.] — A. H. Act, 1 908, contains no pro- 
hibition against the i)artios to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 


PART VI. 

m i. .) — Where a lease of farm 

land provides that tho lessoo shall 
have the right, within a specified 
time after the expiration of tho term, 
to remove any fence which ho may 
have erected durlug his occupancy, & 
he erects a fence consisting of strands 
of wire carried on wooden pickets, 
the pickets & wire become part of the 
land, snbject to the lessee’s contractual 


right to sever them, thereby restoring 
them to the condition of chattels, & 
to remove them. — C uekry v. Brrdin 
(S ask.). [19271 3 D. L. IL 320 ; [1927] 
2 W. W. 11. 3U.— CAN. 

n. (p. 49) For " Saskatchewan v. 
Gombar ” read Saskatchkwan El- 
bow Wheat Land Co. v. Gombar.” 

n (p. 49) i. Windmill tt stable 

windows .] — A windmill, wire fencing & 

n 


windows In a stable, erected or furnished 
by a tenant of agricultural land : — 
Held: In view of tho degree of annexa- 
tion & tho object of the annexation, 
to be removable by tho tenant. — Cars- 
OALLEN V. Leeson (Alta.), [1927] 4 
D. L. It. 797 ; [1927] 3 W. W. K. 42.5. 
—CAN. 

t. (p. 49) For ** SASKATtmKW’AN V. 
Gombar ” read ** Saskatchewan El- 
row Wheat IjAnl Co. t>. OoMnAK.” 
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the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises ; — 
Held : the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildii^s 
& fixtures erected & affixed by him during 
the term. — Premier Dairies v. Garuck, 
[1920] 2 Ch. 17; 89 L. J. Oh. 332 ; 123 
U T. 44 ; 64 Sol. Jo. 376. 

268b. No notice by tenant of intention 

to remove — Claim by tenant for loss on 
removal.] — An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, 6. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 


him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, s. 1, & A. H. Act, 1908, 
8. 11. — Re Harvey & Mann (1020), 89 
L. J. K. B. 687 ; sub nom. Re Mann & Har- 
vey, 123 L. T. 242, 0. A. 

271. Add. Annotation : — Refd. Pole-Carew v. 
Western Counties & General Manure Co., 
[1920] 2 Ch. 97. 

273. Add. Annotation : — As to (3) Refd. Vaudeville 
Electric Cinema v, Muriset, [1923] 2 Ch. 74. 

276. Add. Annotatum : — Consd. Re Mann & Harvey 
(1920), 123 L. T. 242. 

276. Add. Annotation : — As to (4) Refd. Premier 
Dairies v. Garlick, [1020] 2 Ch. 17. 

277. Add. Annotation /—As /o (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Wescomb, 
[1919] 1 Ch. 110. 


Part Vlll.—Growing Crops and Crops, Emblements, and 

Gleaning. 


280. Add. Annotations : — Refd. Richards v. Davies, 
[1921] 1 Ch. 90 ; Back v. Daniels (1924), 69 
Sol. Jo. 100. 

286. Add. Annotation : — Consd. Stephenson v. 

Thompson, [1924] 2 K. B. 240. 

288. Add. Annotation : — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

296. Add. Annotations : — Consd. Stephenson v* 
Thompson, [1924] 2 K. B, 240. Refd. Eng- 
lish Hop Growers v. Dering, [1928] 2 K. B. 
174. 

298. Add. A nnotation : — Refd. Back v, Daniels 
(1924), 09 Sol. Jo. 100. 


304, Add. Annoiatiom : — Consd. Lebeaupin v. Cris- 
pin, [1920] 2 K. B. 714. Expld. & Dlstd. Re 
Wait, [1927] 1 Ch. 600. 

310a. .] — The owner of the herbage 

may maintain trespass quarc clausum fregit . — 
Pickett v. Bijti.er (1844), 3 L. T, O. S. 39, 
183. 

311a. S. P. Archer v. Sadler (1859), 1 P. & P. 
481, N. P. 

311b. .] — At an auction sale of grass & 

crops held at a farm pitf. purchased the crop 
of swedes in one of the fields, & deft, pur- 
cliased the grass on on adjoining field. One 


PART Vlll. SECT. 1. 

280 i. Sulf — IrUerfM in land — Passing! 
before severance — Siatvte of Frmids — 
Grass.] — Hobinsov v. Long. fl923] 3 
D. L. n. 918.— CAN. 

Asa groncral rule a contract for the sale 
of standing: timber wlilch Is not to bo 
severed ini mediately is a sale of an 
interest in land. — Handy v. Car- 
RUTiIRRfl (1893), 25 O. K. 279.— CAN. 

286 iii. — .1— 

MpKeNZIK ?•- HaKVKV linANUilAKD, 
lliK’.Ol 1 1). I.. It. 547. — CAN. 

286 iv. .1— 

Mac^Millan r. McDonam), [1930] 1 
}). ij. It. (;(J7.— CAN. 

286 V. — - Dependent on terms 

of contrac.f .] — The <iuestiou whether a. 
contTUct ivlatius: to timber constitutes 
a sale of cliat tols or relaU;.s to an iritorest 
in land depends on the terms of the 
contract. A contract for the sale of 
Btandlng: timber tn bo imt & removed 
t he buyer, who is griven “ as much 
time as he desires ” to remove It, is one 
which deals with an interest lii land 
within the meaning: of sect. 34 of 
Land Retfistry Act, 11. S. B. C.. 1924, 
&, thci-efoiT*, it is one which must b<; 
rejfistered thereunder In order to i>ase 
such inttniist. — Cariaon v. Duncan, 
11931] 2 W. W. H. 343 ; 3 D. L. 11. 
570.— CAN. 

b i. .] — Messervky V. 

Central Canada Canning Co., [1923] 
4 D. L. R. 1202 ; 3 W. W. R. 366.— 
CAN. 

e i. .) — Crops growing at 

the completion of a sale of land pass 
to the purchaser, nnless there Ue a 
stipulation to the oontrary. — ^A nder- 
son V. Stasiuk, [19261 1 D. L. R. 347 ; 


[1920] 1 W. W. R. 107 ; 20 Sask. L. K. 
269.— CAN. 

e ii. Sale by mortgaoee .] — 

A conveyance by a mtgee. under a 
power of sale entitles the purchaser to 
the growing crops. — Dyck v. Dtck, 
119261 3 W. U. 702 : [19271 1 

D. L. R. 458 ; 36 Man. L. R. 210.— 
CAN. 

6 iii. .] — Growing crops are 

** goods " within Sale of Goods Act 
when there is an agreement that they 
are to be severed under the contract 
of sale ; but, otherwise, th^* are part 
of the land & pass with It.— S hewchuk 
V. Srafrkd. [19271 3 D. L. R. 280 ; 
11927] 2 W. W. R. 207 ; 36 Man. L. R. 
469.— CAN. 

e iv. Right of vendor to crop on 

cancellation of comraci — Who entitled 
to cut crops .] — A provision in an eigree- 
ment for the sale of land that the 
vendor, on becoming entitled to cancel 
the contract, shall have the right to 
enter Into possession Sc to possess ** the 
growing crop,*’ does not ^ve him any 
right to crops that have been cut Sc 
which thereby became chattels. — 
Canadian Pacipio Ry. Co. v. Stewart 
(^Bask.), [1927] 3 D. L. R. 555 ; [1927] 
2 W. W. R. 385.— CAN. 

g 1. Permit to cut hay — Cancellation 
if land leased.] — Held : the permit was 
not cancelled by only a part of the land 
being ''^ased. — D ecook v. Barraqeb 
(1009). 9 Man. L. R. 34.— CAN. 

p I. Bight of devisee to crops 

sown by share tenant — groioing at 
testaior*8 death.] — Held ; as testator’s 
interest in the wheat while grrowing 
arose out of the agreement, which 
amounted to a severance of the crop 
from the land, the money payable 
for testator’s share in the crop fell 
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Into the residue of the estate . — Re 
Buroin, [1922] V. L. R. 080.— AUS. 

p ii. Cost of threshing .] — A Je^j- 

Bor on the crop-payment plan agreed 
to pay one-half the cost of threshing ; — 
Held : he was liable for one-half of 
the cost of hauling the sheaves from 
the stook to the thresher. — Tocher t*. 
Johnson (1922), 68 D. L. R. 7 68 ; 
32 Man. L. R. 356 ; [1922] 2 W. W. R. 
616.— CAN. 


p iii. Failure of lessor to supply 

seed — Measure of damages .] — Beaman 
V. Tully (Sask.), [19271 4 D. L. R. 
143 ; [1927] 2 W. W. R. 953.— CAN. 


p iv Crop-payment covenant — 

On whom binding.] — Held : binding 
only on the purchaser Sc his successors 
in interest \mder the covenant. — 
Re Saskatchewan Co-opeuativk 
Wheat Producers, Ltd., Rc Senokr 
Sc Houck (Sask.), [1927] 4 D. L. R. 
1090 ; [1927] 3 W. W. R. 547.— CAN. 


sf. Licence to sow crop — Implied right 
to benefit from crop — Condition pre- 
cedent .] — Where a licence to fallow was 
given by A. Sc fallowing was done Sc 
a crop put in on the land by B., but 
the evidence also showed that such 
licence, although coupled with an 
interest, depended on an express con- 
dition that the lloenceo should have the 
benefit of the crop only If a contract 
for the sale of the land was completed, 
on the contract not being completed : — 
Held : the licence, altbough coupled 
with an interest, did not confer any 
right to the crop on the lioenoee. 
Also, on the evidence, apart from the 
express condition, there was an Implied 
condition to the same effect. Further, 
on the evidence, the condition was 
a condition precedent. — Ferres v. 
Cope, [1928] S. A. S. R. 415.— AUS. 



VoL IL— Agrioottare. Cases 811b— 484. 


of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft, put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action gf trespass. — Wellaway v. Courtier, 
[1918] 1 K. B. 200 ; 87 L. J. K. B. 299 ; 118 


L. T, 256; 84 T. L. R. 115 ; 62 Sol. Jo. 161, 

D. 0. 

Annotation: — Richards v. Davies, [1921J 1 Ch. 90. 

3191 Add. Annotations: — As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. R. 209 ; Gurney 
r. Houghton (1020), 123 L. T. 700 j Hudson’s 
Bay Co. v. Maclay (1920), 36 T. L. R. 469 ; 
Newcastle Breweries v. R., [1920] 1 K. B. 
854 ; Shutter v. Rolfe (1920), 36 T. L. R. 828 ; 
li. V. Minister of Health, Ex p. Yafte, [1930) 
2 K. B. 98. 

317. Add, Annotation : — Reid. English Hop 
Growers v. Bering, [1928] 2 K. B. 174. 

332a. Not lessee for life.] — K nbvit v. Poole 

(1601), Goiildsb. 143; Oro. Bliz. 463; 75 

E. R. 1053. 


Part IX. — Trees and Timber. 


352a. .] — He Tower’s Contract, 

[1924] W. N. 331. 

386. Add, Annotation : — Refd. Horlick v. Scully, 
(1927] 2 Oh. 160. 

392. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160. 

395. Add. CUaiion 16 W. R. 640. 

396. Add. Annotations : — Refd. De Silva v, Koposaa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54 ; 
Edwards v. Birmingham Navigations. [1924] 

1 K. B. 341 ; Brooke r. Bool, [1028] 2 K. B. 
578. 

402. Add. Annotatio7i Refd. (^howood, Ud. v. 

J. yall (1930), 143 L. T. 540, 

404. Add. Annotations: — Dlstd. Noble v. Harrison, 
[1926] 2 K. B. 332, Refd. Lagan Navigation 
Co. V. Iwambeg Bleaching, Dyeing & Finishing 
Co., [1927] A. C. 226. 

405. Add. Annotations : — As to (1) Refd. Noble v. 
Harrison, [1926J 2 K. B. 332. As to (2) Refd. 
Collis V. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 

K. B. 341. As to (3) Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. As 
to (4) Consd. Collins v. Amphlett (1919), 89 

L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 

1 K. B. 665 ; Edwards v. Birmingham 
Navigations, [1924] 1 K. B. 341. 

406. Add. Annotations : — ^Consd. Collis v. Amphlett 
(1919), 89 L. J. Ch. 101. Refd. Mills v. 
Brooker, [1919] 1 K. B. 655 ; Edwards v. \ 


Birmingham Navigations, [1924] 1 K. B, 341 ; 
Noble V. Harrison, [1926] 2 K. B. 332. 

406a. Right to appropriate fruit.] — 

^Vhe^e the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of tlic adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it tlie right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for its 
value. — Mills v. Brooker, [1919] 1 K. B. 
555 ; 88 J.. J. K. B. 050 ; 121 L. T. 254 ; 36 
T. L. R. 261 ; 03 Sol. Jo. 431 ; 17 L. G. R. 
238, D. C. 

407. Add. Annotation : — Refd. Edwards v. Bir 
mingbarn Navigations, [1924] 1 K. B. 341. 

412, Add. Annoiaiion : — Refd. Edwards ?>. Bir 
mingbarn Navigations, [1924] 1 K. B. 341. 

418. Add. A^niofation : — Refd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 43. 

419. Add. Annotation : — Refd. Derry v. Sanders, 
[1919] 1 K. B. 223. 

479a. .] — A tenant in fee simple in possession 

of real estates, with an executory gift over, 
is not impeachable for waste . — Re Hanbury’s 
Settled Estates, [1013] 2 Ch. 357 ; 82 

L. J. Ch. 428 ; 109 L. T. 358 ; 29 T. L. R. 
(521 ; 67 Sol. Jo. 640. 

484. Before this case add “ See^ also. Ecclesias- 
tical Law, Vol. XIX., p. 611.” 

Add. Aymotaiion : — Refd. Stockman v. 
Whither (1614), 1 Roll. Rep. 86. 


PART VIII. SECT. 2. 

gi. Tenant whose estate for- 

fetted.] — A tenant whose term Is ended 
because of his own delanlt resulting In 
a forfeiture is not entitled to the crops 
growing at the time of the default. — 
Swenson v. MoIlmovlk, tl9,‘50] 2 
W. W. R. 382 ; 3 D. L. R. 959.-~-CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

403 iii. Property in severed 

portion.] — Where W. outs off that por- 
tion of a tree overhanging his lot, the 
trunk of which is on L.'s Tot, although 
the ownership of the fallen portion 
is in L. 3c he has the right to enter on 
W.*8 lot Sc take it away, there is no 
obligation on the part of W. to deliver 
the out portion to L. — ^Lovebook v. 
Webb (1921), 70 D. L. R. 748 ; 30 
B. C. R. 327.— CAN. 


408 iv. .] — The owner 

of land may lop branches overhanging 
his land without previous notice to 
tlie owner of the tree, but may not 
keep the branches so lopped down for 
hirayelf. — De Villucrs v. O’Sullivan 
(1883), 2 S. C. 251.— S. AF, 

403 V. .] — A person is 

entitled to cut off those portions of 
trees growing on his neighbour’s land 
which overhang his land, — Vishnu 
Jaqannatii Joshi V. Vasudep Raohu- 
NATH Oka (1918), I. L. R. 43 Bom. 
164.— IND. 

403 vi. S’. P, Mauno Po Thauno 
V. Ma Gyi (1923), I. L. R. 1 Ran. 281.— 
IND. 

407 i a. Where the soli 

Sc freehold of a highway is In the Crown 
Sc the possession of tho highway in 
the mimiclpality, an action is not 
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maintainable by an adjoining land- 
owner for damages for the cutting by 
tho nuiiilclpality of trees on the high- 
way. — A.-G. FOR British Columbia 
&Watt V. Saanich Corpn., [1921] I 
W. W. R. 471 ; 56 D. L. R. 482.— 
CAN. 

407 ii a. .] — A person can 

obtain an injunction to remove the 
overhanging portions of trees though 
ho may not be able to prove any 
damage. — Vishnu Jaoannath Joshi 
V. Vasudkf Raqhunath Oka (1918), 
I. L. R. 43 Bom. 164.— IND. 

sb. l^avesblown onto neighbour* a land 
— PoUxding tixUer — Trees not noxious 
dt planted for shelter,] — Held : the rule 
in Hylands v. Fletcher (1868), L. R. 3 
H. L. 330, did not apply. — Matthews 
t>. Foroie, [19171 N. Z. L. R. 921.— 
N.Z. 



Cases 518a— 7S9. English and Empire Digest Supplement. 


518 ». .] — Billingsley (Lady) v, Hersey 

(1012), 2 Bulst. 5 ; 80 E. R. 912. 

619. Add, AnnoicUiona : — Apld. Re Londesboroi^h, 
Spicer v, Londesboroupch, [19231 I Ch. 100. 
Refd. Kurseli v. Timber Operators Con- 
tractors (1920), 95 L. J. K. B. 669. 

533. Add, Annotation : — Distd. Peoch v. Best 
(1980), 99 I.. J. K. B. 537. 

534. Add, Annotation : — Distd. Peech v. Best 
(1930), 99 I.. .T. K. B, .537. 

552. Add, Annotatioyi : — Distd, Peech v. Best 
(1930), 99 I.. .1. K. B. 537. 

691. Add, Annotation: — ^Refd. Re Williams* Settle- 
ment, Williams Wynn v, Williams, [1922] 
2 Ch. 750. 

602. Add, Annoiaiiona : — Refd. Lloyd- Jones v, 
Clark-Lloyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 

615. Add, Annoiaiiona : — Distd. Horlick v. Scully, 
[1927] 2 Ch. 150. Refd. Lloyd- Jones v, 
Clark-Lloyd, [1919] 1 Ch. 424. 

633a. No right to seU timber during life of tenant for 
life unimpeachable for waste.] — Waller & 
Petty v. Sands (1032), Cro. Car. 274 ; 79 
E. R. 839. 

662. Add, Annotation : — Consd. Re Ixjndes- 

borough, Spicer v, Londesborough, [1923] 
Ch. ,500. 

652a. .] — (1) By a settlement 

certain hereditaments were settled to the 
use of certain trustees during the life of A. 
without impeachment of waste upon the 
trusts, & with &> subject to the powers there- 
iniifter declared, with remainders as therein 
mentioned, & it was declared that the 
iicreditanients were thereby limited to the 
trast»ees upon trust, during the life of A., 
that if at the time of such limitation taking 
elTect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the possession or 
receipt of the rents & profits of the settled 
estnt(3s during his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, Ac on Mar. 14, 1922, such land 


was conveyed to the purchaser, subject to 
the agreement ; — Held : the proceeds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £600, 
remained uncut : — Held : although os re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance Ac still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore the £^00 belonged 
to him. — Re Londesborough (Earl), Spicer 
V, Londesborough (Earl), [1923] 1 Ch. 600 ; 
92 L. J. Ch. 423 ; 128 L. T. 792 ; 67 Sol. Jo. 
439. 

656. Add, Annotation : — Aa to (4) Refd. Re 
Williams* Settlement, Williams Wynn v. 
Williams. [1922] 2 Ch. 750. 

661a. .] — Be Londesborough 

(Barl), Spicer v, Londesborough (Earl), 
No. 652a, ante, 

671. Add, Annotation : — Refd. Re Williams* Settle- 
ment, Williams Wynn v, Williams, [1922] 2 
Ch. 760. 

680. Add, Annotation : — Refd. Rc Williams* Settle- 
ment, Williams Wynn v, Williams, [1922] 
2 Ch. 750. 

696. Add, Annoiaiiona : — Apld. Re Londesborough, 
Spicer v, Londesborough, [1923] 1 Ch. 500. 
.Refd. Kurseli v. Timber Operators & Con- 
tractors (1926), 96 L. J. K. B. 669. 

711. Add, Annotation : — Consd, Re Londesborough, 
Spicer v, Londesborough, [1923] 1 Ch. 600. 

712. Add, Annoiaiiona : — Distd. Horlick w. Scully, 
[1927] 2 Ch. 160. Refd. Lloyd- Jones v, 
Clark-Lloyd, [1919] 1 Ch. 424. 

736. Add, Citation : — aiib nom, Steweley v, 
Butler (1616), Moore, K. B. 880 ; 72 E. R. 
970. 

739. Add, Annotations: — As to (1) Refd. Joel r. 
International Circus & Christmas Fair (1920), 
124 L. T. 469 ; Cohen v, Roche (1920), 95 
L. J. K. B. 946 ; Kurseli v. Timber Operators 
& Contractors (1926), 95 L. J. K. B. 669 ; Rc 
Wait, [1920] Oh. 962. Ae to (2) Refd. 


PART IX. SECT. 2. SUB-SECT. 7. 

510 i. Mortgagee.] — The intfroe. of a 
t,crm for ycai-H boin^ In possesHion will, 
ut the suit of the mtgop., be restruineil 
from felllnpr timber, although ho may 
have obtained the consent of the 
reversioner. — C3m.snoi.M r. Shkldon 
(1850), 1 Gr. 318.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— A. 
. 518 i. Oenerol rules,] — Goulin v. 
Caldwell (1807), 13 Gr. 493.— CAN. 

PART IX. SECT. 2, SUB-SECT. 9.— B. 

528 i. Cannot enter db cut trees.] — 
A landlord is not entitled to enter 
upon the holding of bis tenant Sc out 
dowji trees there without the tenant’s 
consent. — K amalkribhna Sanyal v, 
Maduusudak Chaudhurt (1929), 
I. L. II. 57 Calc. 344.— IND. 

PART IX. SECT. 2, SUB-SECT. 9.— C. 

556 ii. lesser, on xcild or un- 

improved land.] — ^Attorney-Genbral 
OF Nova Scotia v, McDouoall, fl930] 
2 D. L. R. 479.-~CAN. 

80. Right to cut trees for securing 
profitable enjoyment of land.] — A tenant 


may have an implied rierht to cut or 
destroy bush in order to obtain in a 
reasonable wav the protltable enjoy- 
ment of the land, &, in lieu of buruina 
or destroying tho timber, may save it 
sell it for his own benefit. Where, 
however, the cutting down of the 
Umber is done for tho puiriose of 
making an immediate profit out of tho 
timber, & without any regard to the 
improvement of the land, there is no 
imuliod grant to the tenant to cut & 
sell the timber. 

In the absence of any such grant, 
the property in the timber when out 
vests immediately in the person en- 
titled to the first estate of inheritance 
in fee or in tail. — Hirawanu e. 
Gardner, 11926] N. Z. L. R. 48; 
revsd, on the facts, enb nom, Gardner 
V. Hirawanu, [1927] A. C. 388; 93 
L. J. P. C. 53; 136 L. T. 613; 40 
T. L. U. 198— N.Z. 

PART IX. SECT. 2, SUB-SECT. 10.- 
E. (a). 

649 i. Tenant for life unimpeach- 
able — Trees tak^ compulsorily by 
overruling authorUy,] — Held : the 
money given by way of compensation 
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must be applied by the trustees as 

S art of the corpus of tho estate. — 
tAGE &; HOPKR V, PiGOTT & De 
Jenner, [1919] 1 I. R. 23.— IR. 

PART IX. SECT. 2. SUB-SECT. 11. 

682 i. Rights inter se — Cutting doum 
trees.] — If one joint owner of land cuts 
Umber on it adversely to his co-tenant, 
they become Joint owners of the timber. 
The wrongful act of cutting does not 
divest the tenant of his interest in tho 
property. — Godard v. Tuck (18(;6), 
6 All. 370.— CAN. 

PART IX. SECT. 2, SUB-SECT. 16. 

tk. Purchaser under covenant to erect 
frame dwelling.] — Held : entiUed, under 
the agreement for purchase, to take 
standing trees to complete the buildiim. 
—Gibbons v. Kiddle, [1926] 3 D. L. K. 
76 ; 68 O. L. R. 627.— CAN. 

PART IX. SECT. 8, SUB-SECT. S. 

738 ii. .] — The owner of real 

estate sold all the hemlock bark 
thereon : — Held : the purchaser had 
a right to fell the trees. — Hatch r. 
Pick (1857), 5 Gr. 051.— CAN. 



VoL IL— Agrioaltaie. Cues 739— 810, 


Waimiha Sawmilling Go. v, Waione Timber 
Co., [1926] A. 0. 101. 

745. Add. AnnoicUions : — Apld. Re Londesborougii, 
Spicer v. Londesborough. [1923] I Ch. 600. 
Retd. Kursell v. Timber Operators & Oon- 
tractors (1926), 95 L. J. K. B. 609. 

769. Add. Annotaiion : — As to (2) Refd. Ambatielos 


V. Anton Jurgens Margarine Works, [1922] 
2 K B. 186. 

808. Add. AmioMion : — As /o (1) Refd. Re Thel- 
lusson. Ex p. Abdy, [1919] 2 K. B. 735. 

810. Add. Annotations : — As to (2) Refd. Joel v. 
International Circus & Christmas Fair (1920), 
124 If. T. 459 ; Waimiha Sawmilling Co. v. 
Waione Timber Co., [1926] A. C. 101. 


PART IX. SECT. 4, SUB>SEGT. 5. 

804 i. Contract to take tinnier by 
valuation — VeUvation by joint valuers — 
Subsequent valuation by valuers of 
vendor,] — Deft, agreed to purchase 
all merchantable timber whether 
** standing or down ** on four lota 
belongdag to pltf. at 87 per M., deft, 
to do his ow'n logging & take the timber 
oil. After logging for two years, deft, 
decided to cease work & as some 
merchantable timber remained the 
parties a^eed that two cruisers, one 
appointed by each party, should 
estimate the Quantity left & deft, 
should pay pltf. 87 por M. for what 
remained. The cruisers reported, but 
pltf. being dissatisfled with their 
finding, had two of his own cruisers 
to make an estimate & they foimd that 
more than double the amount of 
merchantable timber remained. On 
examination, the joint cruisers admitted 
they (lid not cruise two of the lots, as 
these lots had been logged by deft. & 
they concluded, without examination, 
there was no merchantable timber 
there. Pltf.'s own cruisers reported 
that there were 80,0^0 feet of “ down 
timber on those tw’o lots which were 
merchantable. Pltf.’s action to recover 
the value of the remaining timber as 
found by his own cnilsers was dis- 
missed : — Held : the joint cruise was 
such a partial estimate of the remaining 
timber that it could not bo regarded 
as a cruise contemplated by the parties, 
& lb was not binding. — jIeinsetu v. 
Nicola Pine Mills, Ltd. & Mo- 
Dougall, 11928] 1 I). L. R. 93 ; 39 
B. C. R. 151.— CAN. 

807 ii. Construction — Time for 

removal of timber,] — M. conveyed to B. 
all the timber on nis land, with a right 
for B. at ail reasonable times dunng 

years to enter & out & remove 

some : — Held : the instrument did 
not convoy to B. the fee simple in the 
standing timber, but only gave him 
the right to cut &; remove it within 
a reasonable time. — B eatty v. 
Mathbwson (1908), 40 S. C. R. 557. — 
GAN. 

807 iii. Terms of payment] 

—O'Brien v. MAciaNTOsn (1903), 34 
S. C. R. 169.— CAN. 

810 ii. liiyhts of pwre/toser,] — 

Under a contract for the sale by the 
owner of land of the timber gi*owiiig on 
it, with “ the use of all I'oads & passtiH,” 
& permission to erect saw-mUls on the 
land, the pumhaser was held not 
entitled (o) to u.se a saw -mill erected by 
him on the land for the purpose of 
manufacturing sleepers or brush-heads 
out of portion of the timber ; (5) to 
remove the timlier by a mode of 
traction which injurtd the roads 
through the land so as to render them 
Incapable of use by the owner of the 
land ; (c) to hold sales of the timber by 

J mblic auction on the land ; (d) to 

cave timber or branches on the land 
longer than was reasonably necessary. 
The purchaser under such a contract 
held entitled (a) to lay down & work a 
railway on the land for the purpose of 
removing the timber ; (b) to make 

gaps in walls & feiicjes for the purpose 
of removing the timber, subjee.t to the 
duty of restoring the walls & fences.-*^ 
Rudd v. Rea, [1921] 1 I. R. 223 ; affd„ 
11923] 1 I. R. 55.— IR. 

8 l. Sale of timber — On land sold to 
third parly — Failure to remove timber.] 
— Held : no action lay at the instance 
of the purohaaer of the land against 


the purchaser of the timber for any 
supposed broach of duty in not remov- 
ing the timber, as the only ground of 
action was on the contract, which did 
not vest In the purchaser of the land. — 
Rae V. Rankin (1844), 2 Kerr, 453. — 
CAN. 

im. SubseqiLcnt verlml offreement 

to let made timber remain on land — 
Fofidib/.]— H edley v. Scissons (1873), 
33 U. C. R. 215.— CAN. 

an. By locatee — Subsequent 

patent to third parly — No reservation of 
timber.] — Langmaid v. Miokle (1888), 
10 O. K. 111.— CAN. 

tp. Before issue of patent] 

— Held : the locatee was not, nor 
anyone claiming under him, after its 
issue, estopped from denying the 
validity of the sale. — OHAPiKiVBia v. 
Campbell (1898), 29 O. II. 343. — CAN. 

at. Effect of 31 Viet. 

c. 8 37 Viet c. 23 (O.).]— Hutohinson 

V. Beatty (1876), 40 U. C. R. 135.— 
CAN. 

aw. Ort limit — Duty of vendor to 

maintain title for reasonable time for 
removal of timber.] — Caine v. Hcjiiul'I’Z, 
[1927] 1 W. W. R. 600 ; 38 B. C. R. 
332.— CAN. 

ax. Accepted order for timber 

— Whether property passes.] — B. drew 
an order on deft., a pond-keeper, 
in favour of R. for ilvo hundred tons 
of pine timber, which deft, accepted 
& credited R. with the timber in 
account. R. afterwards assigned all 
his property to pltf. ; — Held : in the 
absence of any proof of title to the 

I timber in B., or that he bad delivered 
it to deft., or of any usage in the timber 
I trade relative to such a(x:optan(X>B, no 
property vested in R. by the accept- 
ance in any specific five hundred tons 
of timber, & the aotion could not bo 
maintained. — Pollok v. Fisher (1849), 
6.N. B. R. (1 All.) 515.— CAN. 

By. Non-payment of Crown dues 

— Bight to damof/es.] — Kdseall v. 
HamelL (1865). 16 C. P. 93.— CAN. 

az. li^ht to cut timJ>er during 

specified period — Time for removal 
extended — Interference by vendor .] — 
Deft, having sold to pltfs. the right to 
cut & remove within two years the fir 
timber on a certain section of land, & 
the time for the removal of the timber 
having been extended by a subsequent 
agreement : — Held : pltfs. were entitled 
to an injimctlon restraining deft, from 
interfering, wltbiii sold extended period, 
with the removal of the timber which 
pltfs. ha<l cut prior to the expiration 
of the two years from the date of the 
original agreement. — Ridlk\ 8c Rid- 
ley v. Bauclav (B.C.), (1928] 4 D. L. R. 
79 ; [1928] 3 W. W. R. 62.- -CAN. 

aa. Value fixed on estimate of 

vendor* s agent — Deficiency in quantity — 
Rescission.] — Where an agreement for 
the purchase of timber liceooes for a 
certain sum was found to have been 
arrived at on the basis that the timber 
was being sold 8c bought at so much 
por thousand feet, & it was found that 
the purchaser had entered Into the 
agreement relying on estimates, ex- 
hibited by the vendors’ agent, 8c made 
up by a firm of timber-oruisers employed 
bv tuem, showing the total number of 
feet of timber covered by the licences, 
& it was, afterwards, established, by 
a cruise made for the purchaser, that 
there was a shortage of about one -third 
as between the actual quantity of 
timber & said ostlmatos ; — Held : the 
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purchaser was entitled, oven though 
there was no fraud, to rescission of the 
agreement. — Fukukawa 8c Queen 
Charlotte Timber Holding Co., 
Ltd. V. American Timber Holt>ino 
C o., American Tiaiber Holding Co. 
V. Fukukawa (B. C.), [1928] 3 D. L. R. 
44 ; [1928] 2 W. W. R. 37.— CAN. 

sb. AscertainmerU of quantity .] — 

Doucet V. Sydney Lumbering Co. 
(N. B.), [1928] 2 D. L. R. 513,— CAN. 

sc. Sale of licence hy holder — 

Title to ad all timber except that sold by 
purchaser — Effect of agreement on third 
party witlund notice.] — Whcixi the 
Loldeis of a llccncii for a timber berth 
agreed to sell it subjc^ct to the con- 
dition that they were to retain title to 
all the lumber cut thereon except that 
sold 8c delivered by the purchasers in 
the ordinary course of the latter’s 
busltiess, & they put the; purchaserri In 
possession of the berth under circum- 
stances which would hsad all pei’soriK 
without knowledge of the terms of the 
agreement to assunu!! that the pur- 
chasers were the owners of the lumber : 

Held : the vomloi's could not main- 
tain their claim to the cut luml>or as 
against those who had lnnt)ecntly 
bought it for value from said pur- 
chasers even though all the lumber so 
bought had not yet beeu etclivered. — 
Canadian (UtEJ)iT Men’s Trust 
Assoon., Ltd. v. Kdmonton I^umber 
Co., Ltd., [1930] 2 W. W. R. 97 ; sub 
noni. Beak Creek Lumber Co. v. 
Edmonton Lumber (k). 8c Ross 
Smith J..umber Co., I1930J 3 D. L. K. 
406 ; 11 C. B. R. 376. -CAN. 

sd. Licence to cut timber — Whether 
interest in land — Statute of Frauds .] — 
A licence to cut a quantity of timber 
within certain proscribed limits, 8c to 
remove the some, does not convey any 
interest in lands under Stat. Frauds, or 
give any property in the standing 
trees. — Kerb r. Connell a836), Ber. 
233.— CAN. 

80 . Trees reserved in clearing 

land.] — Where a locatee of lands. In 
clearing a portion thereof, reserved 
twenty -six pine trees tbci*eon, thinking 
that they would be useful for building, 
but had previously erected a permanent 
house & stable, & put up feuces, 8c 
had enough timber loft for building a 
barn without reserving those trees; — 
Held : by thus reserving those trees, 
the locate left them the property of the 
Crown, 8c a lioenooe of timber under the 
Crown had a right to out 8c remove 
them. — Parker v. Maxwell (1887), 
14 O. R. 239.— CAN. 

Bf. Land subject of free grant — 

Interference with rights of patentee .] — 
Lakefield Lumber & Manupactturing 
Co. V. SllAiRP (1891), 19 S. C. R. 057.— 
CAN. 

8g. Reservation of right to cut 

timber for public works — Railway .] — 
jPltf. held a licence from the Crown 
imdor the Cro(VTi Lands’ Act for the 
purpose of cutting timber on certain 
lands defined In the licence. In the 
said licence was a reservation to the 

S ublic, with the permission of the 
rowii, to go in at any time on the 
said lands & cut down timber for 
public works ” : — Held : the inter- 
pretation of the words “ public works ” 
or “ public imrposos ” in the Crown 
Lands’ Act, or the instruments issued 
under that Act, cannot be so construed 
as to bo applicable to the building of a 
“ roilroad.’*^ — Phillii*8 v. Reid (1899), 

8 Nfld. L. R. 241.— NFLD. 
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810a. Confiscation by foreign State — Frustra* 

tlon.] — By a contract the vendors agr^d to 
sell & the purchasers to purchase the timber 
then stoning uncut in a forest in the 
Hepublic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majewre^ or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
dc branches of trees not less than six inches 
in dicuneter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an a^arian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
property of the Latvian State, the agreement 
became annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated : — Held : the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser ; the performance 
of the contract was entirely frustrated by the 
act of the listvian State, & the parties were 
released from it. — Kubsell v. Timber 
Operators & Contractors, [1927J 1 K. B. 
298 ; 95 L. J. K. B. 669 ; 135 L. T. 223 ; 42 
T. L. R. 435, 0. A. 

814. Add. Ajinotaiioria : — Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424 ; Horlick v. 
ScuUy, [1927] 2 Ch. 160. 

828. Add. Annotation : — As to (1) Refd. Re 
Williams* Settlement, Williams Wynn v. 
Williams, [1922] 2 Oh. 750. 

842. Add. Citations 119 L. T. 596 ; 62 Sol. Jo. 
716, C. A. 

846a. S. P. Osborne v. Osborne (circa 1814), 
cited in 19 Ves. at p. 422 ; 34 B. R. at p. 
674, L. C. 

Annotations: — Folld. Wlokham v. Wickham (1815), 19 Ves. 
419. Refd. Tooker v. Annesloy (1832), 5 Sim. 235. 

851. Add. Annotations: — Refd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Oh, 424 ; Horlick v. 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Oh. 160. 

874. Add. Annotation : — Refd. Be Williams* Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
' Ch. 750. 

884a. S. P. Matthew v. Grasse (1613), as reported 
in 2 Bulst. 89 ; 80 E. R. 983. 

894a. Tenant for years unimpeachable 

for waste.] — Lessee for years sans waste 
cannot pull down trees that are a defence or 


ornament to the house. — London (Bp.) v. 
Web (1718), as reported in 1 P. Wms. 627 ; 
24 E: R. 601. 

Annotation: — ^Befd. Chamberlayne v. Dummer (1792), 3 
Bro. 0. O. 549. 

928, Add. Annotation : — As to (1) & (2) Consd. 
Wheeler v. Keeble (1914), Ltd., [1920] 1 Ch. 
67. 

944a. Trees excepted.] — If a lessee cute 

down the trees excepted out of his lease, t^e 
lessor shall have trespass vi et armis against 
him. — P bbcy*s Case (1609), 13 Co. Rep. 00 ; 
Ley, 20 ; 77 B. R. 1470. 

949. Add. Annotation : — Refd. Re Williams* Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Oh. 760. 

964a. .] — Abderman v. Bannister (1828), 4 

L. J. O. S. Oh. 126. 

970, Add. Annotations : — Consd. BaJdock v. West- 
minster City Council (1018), 88 L. J. K. B. 
602 ; Sheppard v. Glossop Corpn., [1921] 
8 K. B. 132. Refd. 01(&am v. Sheffield 
Corpn. (1927), 136 L. T. 681 

970a. Omnibus company with right to cut 

trees — Injury to passenger.] — Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omnibus co. have taken reasonable c^ 
to cut, an accident caused to an outside 
passenger by an overhanging branch does 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
tlie trees, or that he had any reason to suspect 
that tl^ were overhanging. — ^Trinder v. 
Great Western By. Co. (1919), 85 T. L. B. 
291. 

970b. Overhanging trees.] — Deft, was pos- 

sessed of land on which tuere was growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.*8 vehicle then 
passing, & caused damage. Neither deft, 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection : — Held : d^. was not 

liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to have 
known of the actual danger, & there was ho 
absolute obligation on him to support a tree 
overhanging the road unless it appeared, or 
would appear on a proper inspection, that 
nature could no longer be reued upon to 
support it. — Noble v. Harrison, [1920] 2 
K. B. 332 ; 96 L. J. K. B. 813 ; 136 L. T. 
326 ; 90 J. P. 188 ; 42 T. L. R. 618 ; 70 
Sol. Jo. 691, D. C. 


Part X. — Fertilisers, Feeding Stuffs and Seeds. 


071a. Feeding stuffs — Act of 1906, s. 1 (4).] — In 
Sept. 1922, pltf., a pig-keeper, saw dofts.* 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pltf. accepted the offer &, purchased 
the sweepings from defis. ^ fed five pigs 


PART IX. SECT. 9, SUB-SECT. 1. 

022 vi. .1 — LA^VRBNOE V, JUDQK 

(1861), 2 Gr. 801.~OAN. 


with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in matog bread, together 
with dust &^dirt & other ^odds & ends & 
string : — Held : the words “ on the sale of 

PART IX. SECT. 10. 

970 1. Hoad now “970b i.“ 

070 li. Bead now “ 970b it.** 
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any article in the above sub^sect. were 
wide enough to cover the sale of these bakery 
sweepings » ^ the effect of the sub-sect, was 
to put the risk upon the seller, who, knowix^ 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it cont^ed some article deleterious ; 
if the sdler desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose. — Pulling v, 
Lidbetteb, Ltd., [1924] 2 K. B, 114 ; 93 
L. J. K. B. 642 ; 131 L. T. 119 : 88 J. P. 83 ; 
68 Sol. Jo. 615 ; 22 L. G. R. 466, 0. A. 

978# Add, Annotation : — Refd. Anderson v, Daniel 
(1923), 130 L. T. 418. 

974a. ,] — A seller who in fact 

delivers a false invoice commits an offence 
under sect. 6 (1 ) (6) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
an invoice or not. — ELarvey & Co. v, Here- 
fordshire County Counch., [1920] 2 K. B. 
395 ; 89 L. J. K. B. 601 ; 123 L. T. 428 ; 81 
J. P. 195 ; 18 L. G. R. 470, D. C. 

97 5a. Sending of sample to seller — Act of 

1906, s. 3 (3).] — It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under seefc 3 (3) shall have been 
sent to the seller.— Vaughan v, Grindeix, 
[1921] 3 K. B. 412 ; 91 L. J. K. B. 141 ; 125 
L. T. 315 ; 85 J. P. 199 ; 19 L. G. R. 416 ; 
27 Cox, C. C. 5, D. C. 

977. Add, Annotation : — As to (2) Refd. Harvey v, 
Hereford8hu*e County Council, [1920] 2 K. B. 
395. 

978a. Effect of — “ Reasonable excuse. — 

(1 ) As the object of the Act of 1 906 in requiring 
the vendor to give the statutory invoice & 
imposing on him a penalty in- the event of 
his default is to protect the purchasers of 
fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
“ reasonable excuse within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Scmble : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sxile of the article altogether. (3) The 
expression “ without prejudice to any civil 
liability** in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 
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purchaser. — Anderson, Ltd. v, Daniel, 
119241 1 K. B. 138 ; 93 L. J. K. B. 97 ; 130 
L. T. 418 ; 88 J. P. 63 ; 40 T. L. R. 61; 68 
Sol. Jo. 274 ; 22 L. G. R. 49, O. A. 

Annotation: — As to (2) Oonsd. Pulling v, Lldbettor (1924), 
93 L. J. E. B. 542. 

978b. Fertilizers Feeding Stuffs Act, 1926 

(c. 45) — Implied warranty of fitness — Sale for 

purpose of resale.] — Pltfs. bought froin defts., 
both being cattle food merchants, a quantity 
of linseed cake. Defts. sold in th(3ir own 
name, but they were in fact acting in the 
transaction as brokers for a bank to whom 
the goods liad been hypothecated as security 
for ceitain bills of exchange which liad been 
refused acceptance by the drawees. Tlie 
sale note stated (inter alia) that the cake was 
sold “ tel quel” & that the analysis, for which 
defts. said they accepted no res|)onsibility, 
showed that the cake was “ castor free.” 
Pltfs. I'esold poi-tions of the cake to their 
customers as food for cattle. It then 
appeared on furtljer analysis tliat portions 
of the cake contained castor seed, a con- 
stituent injurious to (;attlc ; and in fact 
cattle which were fed on some? of tlie cake 
were injured. Claims were thereupon uiad(> 
upon pltfs. by their purchasers in respect of 
the damage so caused to their cattle, & pltfs. 
then claimed damages from defts., including 
in their claim the amounts they had to pay 
to the sub-purchasers: — Field: (1) the sale 
of the cake by defts. to pltfs. was a sale for 
use as food for cattle, within sect. 2 (2) of 
above Act, notwithstanding tliat pltfs. them- 
selves did not intend to use tla^ cake for that 
purpose but intended to restdl it to those 
who would so use it ; (2) the sale, tliough in 
fact effected by defts. on belialf of the bank, 
was not a sale ” in exercise of a statutory 
power to enforce a i*ight or to satisfy a c*laim 
or lien,’* within sect. 24 of above Act, so as 
to be exempt from the operation of tlie Act ; 
(3) iiltfs. were entitled to damages from 
defts. for the breach of the statutory war- 
ranty, & were entitled to include in tliost^ 
damages the amounts they were liable to pay 
to their sub-purchasers,— Dobell (C. (■.) 
(Jo., lyrD. V. Barber & Gakrait, [19.‘U| I 
K. B. 219 ; 100 L. J. K. B. 65 ; 141 L. T. 
266 ; 47 T. L. K. 66 ; 74 Sol. Jo. 836 ; 36 
Com. Cas. 87, C. A. 

978c. Sale to satisfy lien.] — Dobell 

(C. G.) <te Co., Ltd. v. Barber (lARRArr, 
No. 978b, ante, 

978d. Measure of damages for 

breach — Sale for purpose of resale to know- 
ledge of vendor.] — D obell (C. G.) tS: Co., 
lyi’D. V, Barber & Garratt, No. 978b, ante. 

979. Add, Annotations : — Consd. Pontardawe R. C. 
V, Moore Gwyn, [1929] 1 Ch. 656. Refd. 
Steam v, Prentice (1918), 88 L. J. K. B. 
422 ; Edwards v, Birmingham Navigations, 
[1924]! K.B. 341. 


PART XL SECT. 10. 

0 i. Under licence — Under Forest 

Act,] — A.-G. FOR British CXilxjmbia v, 
Robrrtbon, 11024] 1 D. L. R. 1090; 
[1924] 1 W. W. R, 1165; 33 B. C. R. 
325.— CAN. 


hi. Jiiffht of Crown to sue. for 

expenses .] — The C^rown in the right of 
the DomiialoQ may sue under Forest 
Act. K.S.B.C., 1924 (o. 93), s. 114, to 
rocorcr expenses incurred by ofTlcials 


of tlie Dominion Forest Branch in cou- 
trolling Sc extinguishing a hre on 
doft.*s property. — R. v. Swanstrom, 
[mSl.'lD.L. R. 79: fl025]l W. W.R. 
713.— CAN. 
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1* Add, Annotations : — Consd. Markwald 

A.-G., [1920] 1 Ch. 348. Refd. Johnstone 
V. Pedlar, [1921] 2 A. O. 202. Mentd. The 
Tervacte (1922), 128 L, T. 170. 

18. Add. Annoiatioji : — As to (2) Refd. John- 
stone V, Pedlar, [1921] 2 A. C. 262. 

18a. .] — By an Order in Ck>uncil made 

on Nov. 6, 1914, Cyprus was annexed, & by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that ** all Ottoman subjects, resident 
in Cyprus on Nov. 6, 1914, have become 
British subjects.** An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the effect of the 
Order & the proper interpretation of the 
Proclamation, ordered that the following 
persons (inter alios) should be deemed to have 
become British subjects by virtue thereof : 
“ any Ottoman subject who was ordinarily 
resident & actually present in Cyprus on 
Nov. 5, 1914.** Resp., an Ottoman subject 
by birth, carried on business in Cairo from 
1893 to 1913. In Dec. 1913, he went to 
Cyprus, & after three or four months brought 
his family there. He rented a house in 
Cyprus monthly, & while there discontinued 
his business in Cairo. He was present in 
Cyprus on Nov. 5, 1914, & remained there 
until Oct. 1915, when he returned to Cairo, 
his family following in December. He re- 
ceived a passpoi't describing him as a British 
subject, &L was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that ho was entitled to regis- 
tration: — Held: if there were any difference 
between “ resident ** & “ ordinarily resident ** 
the latter became the test by virtue of the 
interpretative Order of 1917 ; but on the 
facts resp. was both “ resident ** & 

“ ordinarily resident *’ in Cyprus on Nov. 6, 
1914, whether or not Cyprus was then his 
domicil ; & whatever may have been his 

motive for going there, he was a British 
subject by virtue of the Order in Council. — 
Gout v. Cimitian, [1922] 1 A. C. 105 ; 91 
L. J. P. C. 18 ; 38 T. L. R. 100 ; sub nom. 
Gout v. Cimitian, Cimitian v. Gout, 120 
L. T. 293, P. C. 

14. Add. Annotations : — Refd. Markwald v, A.-G., 
[1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

20. Annotations : — For ** Re Goodman's Trust 
(1881), 7 Ch. D. 260 *’ read “ Re Goodman's 
Trust (1881), 17 Ch. D. 266.** 

29. Add. Citation 25 Cox, C. C. 622, D. C. 

PART 1. SECT. 1. 

1 lii. Birth in Native Indian 

Stale. 1 — The sabjoct of a Native Indian 
State la an alien. — Mahomed & Sov 
fj. Immiurants* Appeal Board (1918), 

38 N. L. R. 7.— S. AF. 

10 iv. .] — Appit., who was 

by birth a Bavarian subioot. In 1881 
became a burgher of the Orange Free 
Stato, but in 1883 left the FreeState fc 
did not return before 1902, at which 


Add. Annotations : — ^Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692 ; Re 
Ross, Ross V. Waterfiold (1929), 46 T. L. R. 
61 ; Re Askew, Marjoribanks v. Askew, [1930J 
2 Ch. 259. 

49a. Under Treaties of Peace & consequent 
Orders — Who is foreign national — ** Stateless 
person ** — Denationalised German.] — (1) Pltf. 
having lost Prussian nationality in 1896, & 
not acquired nationality of a German State 
or other nationality : — Held: ho was not a 
German national within Peace Treaty of 
Versailles, Part X., s. 4, or Treaty of Peace 
Order, 1919. 

(2) Statelessness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must be decided by German municipal 
law & not by English municipal law. — 
Stobck V. Public Trustee, [1921] 2 Ch. 67 ; 
90 L. J. Ch. 386 ; 125 L. T. 861 ; 37 T. L. R. 
666 ; 65 Sol. Jo. 605. 

Annotationa : — As to (3) FoUd. Re Chamberlain's Settlmt., 
Chamberlain v. Chamberlain, [1921] 2 Ch. 533. Qcnerally, 
Refd. Kramer v. A.-G., [1923] A. C. 528. 

49b. Burden of proof.] — (1) In 

1893 pltfs. were admittedly German nationals, 
& on the bond fide assumption that they were 
still German nationals on Jan. 10, 1920, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property : — Held : the onits was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks* 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt, after inquiry as to the period of 
pltfs.’ absence from Germany, & as to their 
German visits during that period, granted 
them certiOcates to the effect that during 
that period they had forfeited their German 
nationality by ten years* “ uninterrupted ** 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 

subject. — Wolff v. The Treasury, 
[1919J App. 1)., 330.-H8. AF. 

PART I. SECT. 8. 

49a i. Under Treaties of Peace 
consequent Orders — fVho is foreign 
national^** Stateleas person ** — Dena- 
tionalised Qtrman .\ — Pauley v. cub- 
TOiiiAV, [1922] Adp. n. 1«1.~-S. AP. 

sa. American domicile — When Irish 
Free Stale esiabliahed.l — Bradfield v. 
SWANTox, 11931) I. R. 446.— IR. 


Part I. — What Constitutes Alienage 

u. 48. 


I date ho was resident in, but not 
burgher of, the Transvaal. Under the 
Orange Free State Constitution of 
1878 Free State buighership was lost 
by rosidenoe abroad for more than two 
years : — Held : as at the time of the 
annexation of the Orange Free State 
Sc Transvaal iu 1602 appit. did not 
become a British subject either as 
being a burgher of the Orange Free 
State or as a resident in the Transvaal, 
he was by inference still a Bavaria o 
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490. 


tificatea were based on the view of the 
Administrative Ots. which, in considering 
whether German visits break the ten years* 

g eriod, look to the number, length, purpose 
j intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig Reichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period r—ffeW : (2) the certificates, 

which wore admittedly only primA facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the onus was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid ; (4) even if the 
Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1015 <&; 1921. & previous false 
statements as to their German visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the Gterman 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920. — Hahn v. 
Public Trustee, [1925] Ch. 715 ; 95 L. J. Ch. 
9; 133 L. T. 713; 14 T. L. R. 686; 69 Sol. 
Jo. 824 

. British subject marrying German 

— & naturalised as German during war.] — 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, “ or until some event shall 
happen . . . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons, or corpn.,** & in the 
event of the determination during the life 
of H., of the above trust in his favour the 
trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after- taken 
wife & his issue &; the persons interested 
for the time being under the ulterior trusts, 
&, subject thereto, were directed to hold the 
capita] & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for n.*s nephews 
& nieces. H. was bom in England of English 
parents but had resided in Germany since 
1906 bad been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & ‘ how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1916, which had 
been paid over to H.*s agent : — Held: (1) the 
decision whether a person was a German 
national witliin the Treaty Order fell to 


be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national ; (2) H.*s interest under the sottle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10. 1920, must 

be paid to the custodian ; (3) as the question 
raised was one that might affect a large 
section of the British public the A.-O. was a 
proper party to the proceedings. — R.v Cham- 
berlain’s Settlement, Chamberlain v. 
Chamberlain, [1921 ] 2 Ch. 533 ; 91 L. J. fJh. 
34 ; 126 L. T. 52 ; 37 T. L. K. 966 ; 66 Hoi. 
Jo. (W. R.) 3. 

Annotation : — As to (1) Apprvd. Fasbender t>. A.-Q., Kramer 
». A.-Q., (1922] 2 Ch. 850. 

49d. .] — A British-born woman, 

between the date of the signing of the Peace 
Treaty between England Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. ; — Held : under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
8. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. I (xvi). — Pasbender 
V. A.-G., Kramer v. A.-G., [1922] 2 Ch. 860 ; 
91 L. J. Ch. 791 ; 128 L. T. 85 ; 38 T. L. H. 
852 5 06 Sol. Jo. 709, O. A. 

AnnotcUion : — Refd. Re liiish, Warrev. Rush, [1923] 1 Ch. 5(». 

49 e , Dual nationality.] — Kramer v. 

A.-Q., No. 215j, post. 

49 f. Austrian acquiring new nation- 

ality.] — An Austrian granted citizenship of 
the Czechoslovakian Republic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Associated Powers & Austria came into 
force, remains subject to the -charge created 
by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty. — Rothschild v. Austrian Pro- 
perty Administrator, [1923] 2 Ch. 542 ; 
93 L. J. Ch. 508 ; 130 L. T. 175 ; 68 Sol. Jo. 
40. 

Annotations :—Folld. Bohemian Union Bank v- Austrian 
Property Administrator, (1927) 2 Ch. 175. Oonsd. Groedel 
V. Hungarian Property Administrator (1927), 44 T. L. K. 
06 . 

49 g, Czechoslovakian corporation.] — 

Under the Treaty of St. Germain, which 
came into force on July 10, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by ai-t. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix). — Bohemian Union 
Bank v, Austrian Property Administra- 
tor, [1927] 2 Oh. 175 ; 96 L. J. Ch. 365 ; 137 
L. T. 271 ; 43 T. L. R. 356 ; 71 Sol. Jo. 431. 

49h. Hungarian.] — (1) The expression 

** nationals of the former Kingdom of 
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Hungary *’ in Treaty of Peace (Hungary) 
Order, 1921 , s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1018, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he is not 
satisfied that a national of the former King- 
dom of Hungary has acquired iptto facto in 
accordance with the Treaty the nationality 
of an Allied or Associated Power, the ct. 
cannot go beliind the decision of the adminis- 
trator & investigate the question anew. — 
Grobdel V. Hungarian Property Adminis- 
TiiATOB (1927), 44 T. L. R. 65. 

491. By what law decided.] — Stoeck v. 

Public Trustee, No. 49a, atUe. 

49J. .] — Ec Chamberlain’s 

Settlement, Chamberlain v. Chamberlain, 
No. 49c, ante. 

49k. Decision of administrator — Whether 

final.] — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 
Empire, but it was provided that “ persons 
who within six months of the coming into 
force of the present Treaty show that they 
have acquired ipeo feusto in accordance with 
its provisions the nationality of an Allied or 
Associated Power . . . will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.” 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full effect as law. By 


art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 
Majesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that ” for the purposes of the fore- 
going provisions of this Order but not 
including the schedule therein referred to 
. . . the expression ‘ national of the former 
Austrian Empire,’ does not include persons 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
Power ” ; — Held : where the administrator 
had decided that he was not satisfied that 
pltf., who was originally a national of the 
former Austrian Empire, had acquired ipso 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he has ” shown 
tlmt he has acquired ipso facto in accordance 
with the Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian Empire within the 
Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in His 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,” go behind the decision of the 
administrator & investigate independently 
the question of nation^ty. — Reitzes De 
Maribnwert V. Austrian Property Ad- 
ministrator, [1924] 2 Oh. 282 ; 93 L. J. Oh. 
587 ; 132 L. T. 42 , 40 T. L. R. 698 ; 68 Sol. 
Jo. 644, 0. A. 

AnnoiaHons : — FoUd. Groedcl u. Hungarian Property Ad- 
minltitrator (1927). 44 T. L. U. 65. Retd. Groebel v. Huu- 
garlan Property Administrator (1925), 70 Sol. Jo. 345. 

491. .] — Groedbl V. Hun- 

garian Property Administrator, No. 49h, 
ante. 


Part II.— Rights, Liabilities, and Disabilities of Aliens in 

Time of Peace. 


50. Add. Annotation : — Retd. The Wilhelmina, 
[1923] P. 112. 

61. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. O. 262. 

63. Add. Annoiaiions : — ^Refd. Rodriguez v. 
Speyer, [1919] A. 0. 59 ; Johnstone v. 
Pedlar, [1921] 2 A. 0. 262. 

65a. Detention of property — Ratification by 

Crown — Citizen of friendly State personally 
hostile to Crown.] — (1) It is not a good 
defence to an action of tort brought by a 
friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State. 

Pltf., who was bom in Ireland, having 
become a naturalised American citizen, 


returned to Ireland in 1910 &; took part in 
the rebellion of Easter, 1916, was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State : — Held : the plea 
was bad & pltf. was entitled to judgment. 

(2) Semble : the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 


491 i, By what law de- 

eided.]— Queottoiie of nationality most 
be determined by the municijpal law 
of the country oonoerned.-— P aulbt 
ChTSTODiA.v, [1922] App. D. 161.— 
S. AF. 


PART II. SECT. 2, SUB-SECT. 1. 

•a. Non-resident alien — Leave to sue 
in formd pauperis.y—ihe Supremo Ct. 
of Alberta has Jurlsdiotton to grant 

20 


leave to a non-resident alien to sue in 
formA pauperis . — Auodstino v. Cana- 
dian North-Western Ry. Co. (Alta.). 
[1927] 4 D. L. R. 609 ; [19271 3 
W. W. R. 321.— CAN. 
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draws its protection. — Johnstone v. Pedlar, 
[1921] 2 A. O. 262 ; 90 L, J. P. C. 181 ; 125 
L. T. 809 ; 37 T. L. R. 870 ; 05 Sol. Jo. 
679; 27 Oox, O. C. 68, P. C. 

Annoiaiion : — As fo (1) Retd. Oommeroiol Sc Estates Co. of 
Birypt V. Board of Trade, [1925] 1 K. B. 271. 

70. Add. AnnotcUion : — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 69. 

70. Add. Annotation ; — ^Folld. Fedcon v. Famous 
Players Oo., [1926] 2 K. B. 474. 

82. Add. Annotation : — Refd. Behnke v. Bede 
Shipping Oo., [1927] 1 K. B. 649. 

85. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

94. Add. Annotation : — Dbtd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

96. To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add “ generally, 
Copyright, Vol. XIII., pp. 180-182.” 

114. Add. Annotations : — Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told V. Capron, [1923] 1 Oh. 192. 

116. Add. Citations : — Sty. 20, 40, 76 ; 1 Roll. 
Abr. 19b. 

Add. Annotations: — As to (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79 ; 
Barrow v. Wadldn (1868), 27 L. J. Ch. 129. 
Refd. A.-G. V. Sands (1670), Freem. Oh. 129 ; 
A.-G. V. Duplessis (1752), Park. 144 ; Burgess 
V. Wheate, A.-G. v. Wheate (1769), 1 Eden, 
177 ; Rittson v. Stordy (1855), 3 Sm. & G. 
230 ; Sharp v. St. Sauveur (1871), 7 Oh. App. 
343. As to (2) Refd. Burgess v. Wheat^ 
A.-G. V. Wheate (1769), 1 Eden, 177. 

119a. .] — A devise of land to 

trustees, upon trust to sell So invest the 
proceeds in the public funds upon trust for 
persons some of whom were aliens : — Held : 


the aliens did not take any Interest or estate 
which the Crown could lay claim to. — Dr 
Hourmelin v. Sheldon, De Hourmelin v. 
A.-G. (1839), 4 Jur. 116. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March proceed {inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country Sc denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter &> afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the conunittee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations : — Held : the de- 
cision of the committee had proceeded solely 
upon the ground of applt. *8 enemy birth, k 
before deeming him ineligible for re-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly Sc fairly in the exercise 
of their discretion Sc within their competence, 
it was not open to any ct. to review their 
decision. — Weinberger v. Inglis, [1919] 
A. C. 606 ; 88 L. J. Ch. 287 ; 121 L. T. 65 ; 
36 T. L. R. 399 ; 63 Sol. Jo. 461, H. L. 

See, further. Stock Exchange. 


Part III. — Aliens In Time of War. 


144. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. 0. 262. 

146. Add. Annotation : — Refd. Central India Min- 
ing Co. V. Soc. Coloniale Anversoise, [1920] 
1 K. B. 763. 

155. Add. Annotation : — Apld. Re Sutherland, 
Bechoff V. Bubna (1921), 65 Sol. Jo. 613. 

156a. .] — ^A man who, having a business 

Sc commercim domicil in a neutral country, 
returns to his enemy country of origin Sc 
engages in active hostilities against this 
country, leaving his business imder the care 
of a manager, but controlling it himself from 
his domicu of residence so far as he is able. 


cannot be considered anytliing but an enemy. 
Sc his business is an enemy firm Sc the assets 
are enemy propeity. — The Antwerpen, 
[1919] P. 252, n. ; 89 L. J. P. 26, n, 

156b. .] — An action was brought to 

recover a debt by a firm consisting of two 
French subjects & a German subject, Sc a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf. : — Held : as the German subject was 
not residing nor carr;^ng on business in an 
enemy State, the action was maintainable. 
Sc the sequestrator was not a necessary party. 
— Re Sutherland (Duchess), Bechopp <fe 
Co. V. Bubna (1921), 65 Sol. Jo. 513. 


PART 11. SECT. 7, SUB-SEOT. 2. 

129 i. Right to hold it dispose — Law 3 
0/1886 — Act 36 of 1908— -Oomponi/ loiiA 
Asiatic shareltoiaisrs.] — Law 3 of 1885 
Sc Act 35 of 1908 do not apply to Joint 
stock ooB., even though their shares are 
held by Aslattos. — D adoo v. EnuaBBS- 
DOBP, [1920] App. D. 630.— 9. AF. 

PART II. SECT. 8. 

182 i. Civil office of trust — Town 
inspector.] — The office of town in- 
speotor is one of trust which an alien 
Is ineligiblo to hold.— -R. v. Hbighton 
( 1) (m2), 60 D. L. R. 386 ; 55 N. S. R. 
(Q. Sc B.) 612.— CAN. 


132 U. 8. P. R. V. Hbiouton (2) 
(1922), 69 D. L. R. 396 ; 65 N. S. R 
(G. & R.) 527.— CAN. 

PART 111. SECT. U SUB-SECT. 1. 

161 ii. .] — The subject of 

an alien State at war with His Majesty, 
who resides in the provinoe of Quebec 
Sc has submitted to the laws of that 
country, is not an alien enemy. — 
Raousz V. Montbbal Hardoub Comus. 
(1916), 18 Q. P. R. 98 ; Q. R. 20 K. B. 
87.— dAN. 

1551. Place of residence d: 

Cf •Trying on trade.] — ** Enemy ** means 

21 


a person, of whatever nationality, who 
resides or carries on business in enemy 
territory. — Lampel r. Bebqbr (1917), 
40 O. L. R. 165 ; 38 D. L. R. 47.— 
CAN. 


155 il. .) — The question 

whether a person is an alien enemy is 
determined not by his nationality, but 
by the place where he resides or 
carries on business. — Rbvenltow- 
Cbiminil V, Strbamstown Rural 
Munioipalitt, No. 611, [1917] 3 

W. W. R. 546; 37 D. L. R. 394; 
affd. [1920] 1 W. W. R. 578: 52 

D. L. R. 266 ; 15 Alta. L. R. 204.— 
CAN. 
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157* Add, Annotaiions : — Held. Re Sutherland, 
Becboff V. Bubna (1921), 65 Sol. Jo. 618. 
Mentd* Re Ferdinand, Fx-Tsar of Bulgaria, 
[1921] 1 Ch. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 

161. CiicUion : — For “ [1916] A. 0. 421 ** read 
“ [1916] 1 A. C. 421.’» 

Add, AnnoicUion : — As lo {I ) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 

162. Add, Annotations: — As to (1) Consd. Stoeck 
V. Public Trustee, [1921] 2 Ch. 67. As to (2) 
Reid. Stoeck v. Public Trustee, [1921 ] 2 Oh. 67 . 

163. Add, AnnotcUion : — Refd. Re Sutherland, 
Bechoff r. Bubna (1921). 65 Sol. Jo. 613. 

166. Add, CitcUion : — svhseqiient proceedings (1921), 
65 Sol. Jo. 513. 

168. Add. Citation : — 1 Br. & Col. Pr. Cas. 605. 
183. Add, AnnoUUion : — ^Refd. The Liitzow, [1918] 
A. C. 435. 

187. Add. Annotations: — Consd. Bodriguez v, 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 
r. Rio Tinto Co., etc., [1918] A. O. 260 ; Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch.331. 
189. Add. Annotation : — Refd. Bodriguez v, 
Speyer, [1919] A. C. 59. 

192. Add. Annotation : — Refd. Bodriguez v, 
Speyer, [1919] A. C. 59. 

195. Add. Annotations: — As to (1) Consd. The 
Poona (1916), 84 L. J. P. 150 ; The St. 
Tudno, [1916] P. 291 ; Re Hilckes, Ex p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Russian Commercial & Industrial 
Bank v. Comptoir d’Escompte de Mvilhouse, 
[1923] 2 K. B. 630. Refd. B. v, h. C. 0., 
Ex p. London & Provincial Electric Theatres, 
[1915] 2 K. B. 466 ; Olapham S.S. Co. v. 
Handels-en-Transport-Maatschappij Vulcaan 
of Rotterdam, [1917] 2 K. B. 639 ; Continho 
Caro V. Vermont, [1917] 2 K. B. 687 ; Elders 
& PYffes V. Hamburg Amerikanische Packet- 
fahrt Act., Elders & Fyffes v. Hamburg 
Oolumbien Bananen Act. (1918), 34 T. L. B. 
275 ; Re British Incandescent Mantle Works 
(1923), 129 L. T. 126 ; Swedish Central By. 
V. Thompson, [1924] 2 K. B. 255 ; Russian 
Commei*cial & Industrial Bank v. Comptoir 
d’Escompte de Mulhouse, [1925] A. C. 112; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927] 2 Ch. 176. As to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Hambom, [1919] A. C. 993. 
Consd. The Noordam (No. 2), [1919] P. 256 ; 
Re Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. Refd. The Vesta, [1920] P. 385 ; 
I. B. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
As to (3) Consd. Re Hilckes, Ex p, Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 


2 Oh. 331. As to (4) Consd. Re Hilckes, 
Ex p, Muhesa Rubber Plantations, [1917] 
1 K. B. 48. As to (5) Consd. Rio Tinto Co. 
V, Ertel Bieber (1917), 116 L. T. 810 ; Tingley 
V. Muller, [1917] 2 Ch. 144 ; Naylor, Benzon 
V, Krainische Industrie Qesellschaft, [1918] 
1 K. B. 331 ; Stevenson v. Akt. fiir Carton- 
nagen Industrie, [1918] A. C. 239. Refd. 
Re Aramayo Francke Mines, [1917] 1 Oh. 
461 ; Ertel Bieber v. Rio Tinto Co., [1918] 
A. C. 260 ; Rodriguez v, Speyer, [1919] A. C. 
69; Re Munster, [1920] 1 Oh. 268; Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warro v. Rush, [1923] 
1 Ch. 50 ; Simpson v. Maurice’s Exors. (1929), 
14 Tax Cas. .680. 

196a. .l-^Re Badische Co., Ltd., Re 

Bayer Co., Ltd., Re Grieshbim Elbktron, 
Ltd., Re Kallb & Co., Ltd., Re Berlin 
Aniunb Co., Ltd., Re Meistbr Lucius & 
Bruning, Ltd., No. 405a, post. 

198. Add. Annotaiions: — Consd. Central India 
Mining Co. v, Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara r. Ottoman Bank, [1927] 2 K. B. 254. 

198a. .] — In Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
I>laced the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
held at wliich formal business was transacted. 
Tliese meetings were held so as to comply 
with Belgian law &> to keep the co. in exist- 
ence. The CO. also collected & paid debts 
duo to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Ijoan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference sh^s. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 
on them ; — Hetd : pltfs. were entitled to the 


166111. .I—A Mission So- 

ciety, the headquarters of which were 
In Germany, held property in Natal 
& had an a^ent there for the manage- 
ment of its property & interests ; — 
Held : (1) the society was resident in 
Germany Sc was an alien enemy ; 
(2) a person’s place of business, though 
one t^t, is not the sole test of his 
enemy character. — SiBisi v. Hbrmans- 
BKRO Mission Sooibty (1916), 37 
N. L. H. 409.— S. AF. 

1 56 Iv. .) — An “ alien 

enemy does not mean a subject of a 
State at war with this coimtry but a 
person of any nationality who resides 
or carries on business in an enemy 


country. — Malcomess v. Durban 
Town Council (1917), 38 N. L. R. 
276.-8. AF. 

St. Who is an “ enemy ” within 
Treaty of Peace (Oermany) Ordert 1920, 
s. 32.] — Baumfelder v. Secretary 
of State of Canada, [1927] Exch. 
C. R. 86.— CAN. 

PART 111. SECT. 1, SUB-SECT. 2. 

■a. Widow of naturalised British suh- 
iect — Return to foreUm cownXry after 
death of husband.1 — Besp., a (ierman 
subject by birth, married a naturalised 
British subject in C^pe Colony. After 
the death of her husband in 1901 resp. 

22 


returned to Germany where she 
resided until 1915, Sc, then removed 
to Switzerland ; — Held : resp. was 
not an enemy under Act 39 of 1910. — 
Tue Treasury v. Hanf, [1919] App. D. 
60.— S. AF. 

PART HI. SECT. 1, SUB-SECT. 4. 

193 lit. .1 — A person who volun- 
tarily resides In a hostile country for a 
substantial period of time acquires 
tlie disability attaching to an enemy 
during that period even if he is a 
British subject, unless' such residence 
is with the consent of the Crown. — 
Haji Ah Jon v. Abdul Jalil Khan 
(1920), I. L. R. 1 Lab. 276.— IND. 
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declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to “ carrying on business within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a carrying on business,” & constituted 
the co, an “ enemy ” within the Proclama- 
tion. — Central India Mining Co. v , SoerfeT^ 
COLONIALB Anvbrsoise, [1920] 1 K, B. 753 ; 
89 L. J. K. B. 769 ; 122 L. T. 451 ; 36 
T. L. R. 88, C. A. 

198b. .]— Qormany was in effective military 

occupation of Brussels & the greater part of 
Belgium at the date of an -order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor ; — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), s. 1 (3). — Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291 ; 90 
L. J. Ch. 449 ; 126 L. T. 20 ; 37 T. L. R. 912 ; 
65 Sol. Jo. 781. 

198c. Registered in allied country — Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
■insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt, was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as the 
Bolshevist Govt, had not been recognised 
by this country as the Russian Govt., & as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies ; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v. 
National Benefit Life & Property Assur- 
ance Co-, Ltd. (1919), 35 T. L. R. 292. 

199. Add, Citation : — 1 P. Cas. 75. 


201. Add, Annotaiion : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

202. Add, Annotaiion : — Gonsd. Rodriguez r. 
Speyer, [1919] A. C. 59. 

204. Add, Annotation : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

205. Add. Annotation : — Consd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [10211 1 Oh. 107. 

207. Add. Annotations : — Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Johnstone v. Peeflar, [1921] 2 A. C. 262. 

208. Add. Cltaiion : — 1 P. Cas. IS. 

Add. Annotations : — Refd. The Achilles, 
[1919] P. 340 ; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. 0. 724; The Vesta, etc., [1921] 
1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C. 235. 

208a. Effect of Trading with 

Enemy Acts, 1914-1916.]— (1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acte, still has the right to seize & forfeit 
private property, including choses in action 
& equitable interests therein, found in tlds 
Kingdom beloi^ing to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acte, however, are so inconsistent 
with the exercise of the common law right 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
suporsbded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — Re Ferdinand, Ex-Tsar op 
Bulgaria, [1921] 1 Oh. 107 ; 90 L. J. Ch. I, 
C. A. 

209. Add. Annotaiion : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

215a. Treaties of Peace & consequent Orders — 
What property subject to charge under — 
Right to assessment of damages in collision 
action.] — Before the outbreak of war, defts., 
the German owners of the steamship 3/., 
recovered judgment against the British 
owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, tlie damages were 
referred to the registrar & merchants for 
assessment. Before defts. had filed their 
claim in the registry the war had broken out. 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were treated as having been 
fliod after the ratification. Thereupon pltfs. 


PART 111. SECT. 2. SUB-SECT. 2.— A. 

206 11. (p. 147) For “ Van Zyh v . 
PiENMAN ** read “ Van Zijt- v. Pie- 
naar.** 

fb. Shares held by enemy subject — 
Vested in P^ublic Trustee — Power to 
scM .] — Held : War Precautions (Enemy 
Shareholders) Regulations, 1016 r^. 
11 (2), wliloh empowered the A.-G. 
to authorise the Public Trustee to 
sell shares in a oo. transferred to him 
as being held by an alien enemy, was a 
valid exorcise of the power conferred 
by War Precautions Act, 1014-1916, 
8. 4, & was within the defence power 
of the CJommonwealth. — B urkabp v . 
Oaklet (1918), 25 0. L. R. 422. — 
AUS. 

so. .] — Held : War Pre- 

cautions (Enemy Shareholders) Regula- 


I tions, 1916 reg. 11, authorised the sale 
of shares transferred to the Public 
I Trustee, notwithstanding that some 
beneficial interest in the shares was 
held by a person not an enemy subject, 
& was a valid exercise of the power 
conferred by War Precautions Act, 
1914-1916, 8. 4, — Burkard V. Oakley 
(1920), 27 C. L. R. 620.— AUS. 

212 i. Patent in name of alien enemy 
— Royalties paid by licensee during sus- 
pension of patentr^Who entitled to A — 
Held: (1) royalties paid by the 
licensee from the date of his Jlcence up 
to the expiration of six months from 
the ending of the war, i.o., to Jan. 10, 
^920, were not sums belonging to an 
enemy, & were not properly in the 
liands of the custodian ; (2) royalties 
paid or to be paid after June 10, 1920, 
were properly paid or payable In the 
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bands of the custodian as a debt due 
to an enemy. — Re Synthetic Drug 
C o., [1925] Exch. C. U. 196.— CAN. 

215 i. Licensed to trade for limit ed 
purposes — Banking transaction a .] — Tlie 
Loudon agency of a German bank, 
which at tno outbreak of war in 1914 
became an enemy, hold a bill, drawn 
by a Germau subject & accepted by 
a Scotsman, which had been sene from 
Germany for collection. It had been 
the practice of the bunk that, if bills 
so sent were dishonoured, no legal 
proceed! ngV were taken against ac- 
ceptors in Groat Britain, but the 
bills were rotransiuitted to the German 
office BO that proceedings might bo 
taken In the German cts. against the 
German indorsed. Licences covering 
the whole period of the war were 
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took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the ground that under arts. 206 207 of 

the Treaty & Treaty of Peace Order, 1010, 
8. 1 (xvi ^ xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses: — Held: (1) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 207, was subject to 
the right to be retained & liquidated ** in 
accordance with the law of the allied State 
. . . concerned,” namely, Great Britain ; 

(2) not being a debt, art. 296 did not apply ; 

(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 207 or in Treaty of Peace Order, 
B. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjects. — ^Thb MA.RIE Gartz, [1920] P. 172 ; 
89 L. J. P. 206 ; 123 L. T. 680 : 36 T. L. R. 
417 ; 15 Asp. M. L. C. 98. 

216b. Debt — Due to German.] — Clause 

14 of the annex contained in the Sched. to 
Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim by the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, is therefore an “ enemy debt ” 
within lYeaty of Versailles & Treaty of Peace 
Order, 1919. — Clearing Office Controller 
V. Edwards & Co, (Bread Street), Ltd., 
[1923] W, N. 245. 

216c. Trust estate — Accumulations of 

interest.] — lie Chamberlain’s Settlement, 
Chamberlain v, Chamberlain, No. 49c, 
ante, 

216(1. .] — Re Hallbnstein, 

Halsted V, Blank, No. 237c, •post. 

216e. Accumulations of annuities.] 

— By his will a testator, who died on Jan. 14, 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals ” until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be i*eceived by him or her for his or her 
benefit.” No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 


ment Act, 1914 (c. 12), but accumulations 
wore retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian : — 
Held : (1) as the Act of 1014 only sounded 
payments to the alien enemies md not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ob inUio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 

1919, &; in the case of the Austrian national 

as from July 10, 1920, by the charge iiMosed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Order, 1920 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges &; payable therefore to the custodian 
or the administrator of Austrian property 
as the case might be. — Re Levinstein, 
Levinstein v. Levinstein, [1921] 2 Oh. 
251 ; 91 L. J. Ch. 32 ; 126 L, T. 177 ; 65 
Sol. Jo. 767. 

Annotations : — As to (.’i) FoUd. Ite Cliatnberlala'B Sottlmt., 
Chamberlaiu v. Chamberlain, [1021] 2 Ch. 533 ; Re 
Biedermann, Best v. Wertheim, [1922] 1 Ch. 31. 

216f. .] — A testator, whoso 

domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
&i when the annuities fell in, to appl^ the 
income & the capital so set free in accumulat- 
ing a trust fimd. That trust fund was also 
invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
— Held: the interests of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being “ property, 
rights & interests ” in the United Kingdom. 
— ^Pavorkb V, Steinkopfp, [1922] 1 Ch. 
174 ; sub nom. Re Steinkopfp, Pavorkb r. 
Steinkopfp, 91 L. J. Oh. 166 ; 126 L. T. 
597. 

21 6g. .] — Under the trusts 

of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 

1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 


issued to the London agrency, empower- 
ing it to carry on banking businens 
under supervision, to the extent of 
oompletin? current transactions, so as 
to make its realisable assets available 
to its creditors, ** so far as those trans- 
actions would in ordinary course have 
been carried out througrh ’* the London 
establishment. The bill having been 
dishonoured on presentation, was 
retained by the London agency, which 
debited the Gorman office ^th the 
amount, it filed a letter, which owing 
to war conditions could not be sent, to 
the German office intimating the cir- 
cumstances. In an action on the bill 
brought in 1922 by the Public Trustee 
against the Scottish accentor \-^Held : 
as an action on the blll^as not a 
transaction that would in ordinary 
course have been carried out through 
the London agency, the licences con- 
ferred no right ^ sue.—PuBLic 
Trustee v. Davidson, [1925] 8. C. 
451.-~SCOT. 


215 ii. Substitute this number for 
215 i. in original volume. 

215b i. Treaty of Peace dt const- 
gueni Orders — What property subject 
to charge under — “ Delns — What are.] 
— (1) Deposits of money with the 
National Trust Co. lor investment in 
seourities, repayment of which was 
guaranteed on dates which fell during 
the war ; (2) not deposits in a savlogs 
bank 6c moneys invested with a loan 
CO. to be %vithdrawn on notice & from 
the bank on presentment of the bank 
book : (3) not moneys deposited with 
a trust CO. with instructions that all 
Buius of capital Sc interest so received 
should be held by the od. to ttie credit 
of the owner until further advice.— 
Secretary of State of Canada v, 
Neitzkb, Secretary of State o^ 
Canada v. Wiehmaybr (1921), 68 
D. L. R. 443 ; 62 S. C. R. 262 ; varying, 
20 Exch. O. R. 219.— CAN. 

216b li. 


Oerman. ] — At the outbreak of war 
between England & Germany in 1914 
deft., as agent, held certain goods on 
behalf of an enemy subject, which 
goods, on the instructions of his 
principal, the agent realised between 
the outbreak of war & Mar. SO, 1915, 
with the result that he hold, as the 
proceeds of realisation, a sum of 
£964 6s. 9d. Prior to the war deft. *8 
engagement had been at a salary of 
£5 per week. Pltf„ as a public trustee, 
under Trading with the Enemy Act, 
1914-10 (Fed.), claimed the moneys in 
the hands of deft. : — Held : the claim 
of pltf. was not defeated by reason of 
the Treaty of Peace, inasmuch as at 
the date of the declaration of war 
deft, was a Qermau national. Si the 
debt sued tor, therefore, did not arise 
out of a transaction or oonDuot made 
by a national of one power with a 
national of an opposing power. — 
Public Trustee v, Sherwood, [1928] 
W. A L. R. 112.--AUS. 
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husband, also a Q^rman national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1020, were property 
rights or interests within Peace Treaty Order, 
1019,. 8. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge . — Be Nbdbuiiobr’s Settlement, 
Forbshew V, Public Trustee, [1923] 1 Ch. 
608 ; 92 L. J. Oh. 442 ; 129 L. T. 735 ; 07 
Sol. Jo. 600. 

216h. Accumulations of annuities.] — 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national “ until he shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
{inter alia) payment of debts owing by 


Austrian to British nationals : — Held : (1 ) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian property ; 
(2) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property. — Re 
Bibdbrmann, Best v. Werthbim, [1922] 
1 Ch. 31 i 91 L. J. Oh. 106 ; 38 T. L, R. 37 ; 
66 Sol. Jo. 107 ; on appeal, [1922] 2 Ch. 771, 
C. A. 

Trust estate.] — See Nos. 215e- 

2I6g, ante. 

2151. Shares In English company.]— 

Pasbbndeb V. A.-G., Kramer v. A.-G., No. 
49d, ante. 

215 J. Property in England.] — A pei^n 

of dual nationality, who is a British subject 
by British law, having been born in England, 
&, also a German subject by German law, 
is a ” German national ” within the Treaty 
of Peace with Germany, art. 297, & Treaty 
of Peace Order, 1919, giving effect to it, Sc 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order. — 
Kramer r. A.-G., [1923] A. 0. 528 ; 92 
L. J. Oh. 333 ; 129 L. T. 390 ; 39 T. L. R. 
462 ; 67 Sol. Jo. 652, H. L. ; affg. S. C. sub 
nom. Fasbendeb v. A.-G., Kramer v. A.-G., 
[1922] 2 Oh. 850, 0. A. 

Annotation : — ^Betd. Re Rush, Warre v. Rush. [1023] 1 Ch. 56. 

215 k. Subject to restraint on 

anticipation.] — The charge imposed by Treaty 
of Peace Order, 1919, s. 1 (xvi), upon all 
property, rights & interests in this country 
belonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the intei^est of a married 


215i i. Bearer shares 

debenlwres in Transvaal mining com- 
pany, } — Randpontein Estates Goij) 
Mining Co., Ltd. v. Custodian op 
Enebit Property, [1923] App. D. 
676.— S. AF. 

216j i. Property in Avs- 

traiia — Subject to restraint on anticipa- 
tion.]— The words “ all property, 
rights 8c luterests ** appearing in cl. 4 
of the annex to art. 297 of the Treaty 
of Peace between the Allied Powers 
& Germany are wide enough to include 
an estate for life of a married woman, 
being a German national, still under 
coverture suldect to a restraint on an- 
ticipation. — COWPER V. FRANKENBRRG 
(1921), 21 8. R. N. 8. W. 888.— AUS. 

sd. Rights of German 

nationals in tesiaior's undisposed of 
property,}— The rights of German na- 
tionals in testator’s property undisposed 
of by his will are subjeot to tho 
charge created by Regulations of Jan. 
28. 1020, par. 20 m,—Re Mitchneb, 
[1922] St. R. Qd. 39.— AUS. 

M. Administration of 

trusts in Germany,] — Re Mitchneb, 
Union Trustee Co. of Australia, 
Ltd. V . A.-G. for CkniMON wealth of 
Australia, [1927] S. R. Q. 279.— AUS. 

tf. Continyent interest .] — 

By a settlement oertain property was 
settled on T. for life, &; contingently 
on their surviving him, on {inter alia), 
two German nationals. In Apr. 1925, 
after the death of T.» one of these 
executed a document efFecting either 
a renunoiatiou of her interest in the 
settlement of an appointment of it 
to a British subieot : — BeM : assuming 
the Interest dealt with was a contingent 
interest, it was property within Treaty 
of Peace Regulations, reg. 20. The 


document was ineffective by reason of 
the Treaty of Peace & rogs. 20 8c 21 
made thereunder . — Re Nickel, Hom- 
nuBO V. Public Trustee, [1928] 
S. A. S. R. 148.— AUS. 

eg. Riuhls acquired under vesting 

orders made, under Trading with Enemy 
Acts not affected .] — Sectuctary of 
State of Canada v. Grebnshieldb, 
Ltd.. [1925] Exch C. R. 29.— CAN. 

sh. Property passing to Cus- 

todian — Shares veMed in Alien. J*ropcr1y 
C'ustodian for Unitrd Staies.] — Ct^rtain 
“ securlUes,” shares, note certificates 
& stocks, listed & dealt In on recognised 
stock exchanges, & the cerfifleates for 
which were held in the DnJted States, 
being owned by enemy nationals, were, 
upon demand of llie Alien Properly 
Custodian of the United Btates, sm‘- 
rendered to him or to others for him, 
In 1918, under tho War legislation of 
that countiy, 8c wore subsequenUy 
transferred to him on the In^oks of tho 
said cos., or new certificates issued. 
In regard t-o one of the above cos. no 
vesting order was tjver obtained by tho 
Canadian Custodian, but as to tho 
othoi'8 vesting orders were obtained 
subsequent to the action by tho 
American Custodian, namely, in 1919, 
but none of the “ securities ” were ever 
transfentjd to him nor is it in evidence 
that such orders were served on the 
cos. ; — Held ; (1) the beiicflcied owner- 
ship in or title to the scciirlties herein 
was in him who held the paper, & 
that it is the law of the place where 
the paper was that, determined who was 
the holder. The contention that 
cei-tiflcates of securities arc but evidence 
of ownership, is not Inconsistent with 
tho idea that an asslgiiment & de- 
livery of the certlfloatos canicjs the 
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title and property In the secuj’ities ; 
(2) under the Canadian Consolidated 
Orders entjmy piuperty was not auto- 
matically confiscated, but the ownei's’ 
enjoyment thereof was suspended mitil 
the restoration of peace, &, subject to 
any legislation to tho contrary or any- 
thing to the contrary contained in the 
Treaty of Peace, such enemy was then 
entitled to his property, or if liquidaRjd, 
tf» its proceeds. It was only the 
transfer securities by or on btjhalf of 
an enemy that was prohibited by th(^ 
publication of these Orders ; (3) under 
the Peace Order only two classes of 
enemy propt^rty passed to Cantnla : 
(a) property in Canada belonging to an 
enemy on Jan. 10, 1920, & not In the 
possession or control of the Custodian, 
8i. (h) enemy property in the possession 
8c control of tlie Custodian on that 
date ; (4) there was nothing to b(^ 

found In tho Canadian War Measures 
prohibiting or avoiding the transfers 
of the Eeciu'lties in issue as made by 
the American Custodian; on Jan. 10, 
1!)2(), the property, right or interest in 
thtJ securities mentioned & the title to 
the same did not belong to an enemy, 
& was not at that date in the control 
or possossifin of the Canadian (his- 
todlan ; & the property, right or 

interest in such stscmritles & the title 
to the same belonged to the Alien 
Property Custodian of the United 
States. — Secretary op State of 
Canada v. Alien l^HorERTY Custodian 
FOR the United States & Toronix) 
Power Co., I^td., & Secretary of 
State of Canada as Custodian of 
Enemy Property v. alien Property 
Custodian for the Uni'i'bd State.s 
Montreal, City of, [1930] Ex. C. R. 
7.5; 3 n. L. K, 81; ajgrd.. [1931] 

S, C. R. 170 ; ] i). h. U. 890,— CAN. 
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woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation. — Public Trus- 
tee V. Wolf, [1923] A. C. 544 ; 92 L. J. Ch. 
620 ; 129 L. T. 738 ; 39 T. L. R. 563 ; 67 
Sol. Jo. 637, H. Ij. ; revsg, S. C. sub nom. Re 
Rush, Warbe r. Rush, [1923] 1 Ch. 66, C. A. 

Annolaiian : — Reid. Re Neuburger*B Settlmt., Foroshcw v. 

Public Trustee, [1923] 1 Ch. 608. 

2151. Belonging to foreign bank in 

liquidation.] — Pltfs. were the receivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission imder Treaty of 
Peace with Austria, art. 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the curi*ency notes of the bank among the 
several States among which the tenitory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 
vided tliat “ subject to any contrary stipula- 
tion in the Treaty, the British Govt, might 
retain Sd liquidate the property in this 
country of “ nationals of the former Austrian 
Empire ’* which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the property 
of Austrian nationals in this country & 
administer the above-mentioned charge. 
Pltfs. claimed that art. 206 was a “ contrary 
stipulation ** within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property : — Held : there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 306 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt, carried out its undertaking, & the 
action must be dismissed.— Luxardo v. 
Public Trustee, [1924] 2 Ch. 147 ; 93 
I.. J. Oh. 425 ; 131 L,. T. 200 ; 40 T. L. II. 
546 ; 68 Sol. Jo. 737, O. A. 

215m. Policy money — Payable In 

England.] — Pltf. co. was incorporated by 
special Act of the Legislature of New York, 
S[> had its central office &, the bulk of its 
assete in New York. The co. had a branch 
in London, & in most of the capitals of 
Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by the 
general manager for Europe wore issued in 
London to German nationals before the 
outbreak of the war. The policies were not 
under seal. The policy moneys were ex- 
pressed to be payable in Ix>ndon, but all 
premiums were payable either at the central 
office in New York or at the office where the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 


• An indorsement on the policy provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
Jan. 10, 1920, the date when the Treaty of 
Peace with Germany came into force, were 
“ property, rights & interests within His 
Majesty’s Dominions ” belonging to German 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
8. 1 (xvi) : — Held: (1) there was nothing in 

^ art. 299 of s. V. of the Peace Treaty, or in 

* par. 11 of the annex thereto, to indicate that 
the property, rights, & interests of the 
assured under such contracts were to bo 
excluded from the general charge under 
par. 4 of the annex to s. IV. ; (2) inasmuch 
as a corpn. might have a dual residence, & 
there was evidence that pltfs. were resident 
both in New York & in London carrying on 
business in both places & in both places 
being subject to the jurisdiction of the cts.. 
it was permissible & necessary to look at the 
forms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debts were recoverable in 
London where they were expressed to bo 
payable, that being so, they were situate 
within His Majesty’s Dominions & became 
subject to the charge. — New York Life 
Insurance Co. v. Public Trustee, [1924] 
2 Ch. 101 ; 93 L. J. Ch. 449 ; 131 L. T. 438 ; 
40 T. L. R. 430 ; 68 Sol. Jo. .477, 0. A. 

Annotations : — As to (2) Retd. Swedish Central Ry. v. Thomp- 
son, [1924] 2 K. J3. 266; Jlepnblica do Guatemala r. 
Nunez, [1927] 1 K. B. 009. 

215n. Share of enemy partner In Arm.] — 

So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result of such purchase. Such enemy’s 
interest in tiie concern still falls within the 
category of “ property, rights, & interests ” 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art, 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property. — 
Fried v. German Property Administrator. 
[1925] Ch. 757 ; 95 L. J. Ch. 4; 134 L. T. 
376; 69 Sol. Jo. 707. 

A nnotation : — Reid. Allg-eTiiuine Vorsichcrunjars-Goscllschaft 
Holuetia r. Gui-man Property Ail rain ititrator, [1931] 1 
K. B. <572. 

2150. Joint decisions of Clearing Offices-— 

Effect.] — In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vessel at Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, whicJi were made out to order, could 
bo presented. In these circumstances defts. 
rocured delivery to their sub-purchasers 
y giving an indemnity to the ships, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for tlie price of the nitrate & for interest to 
the German clearing office, which in turn 
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passed it on to the British clearing office. 
Dcfts. were prepared to pay what the 
Germans claimed os the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 206, & they disputed the 
claim for interest. As the Treaty only 
contemplated* the admission of debts, & 
defts. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
principal money was cleared in 1923. At a 
later period the claim for interest was again 

E ut forward. This claim defts. still disputed, 
ut the two clearing offices arrived at a joint 
decision that interest was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
tliat the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 5 per cent. 
per annum calculated from dates specified. 
The notice then continued as follows : “In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo- German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 5 per cent, 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.” No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealod from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light os if it w^ a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced : — Held : under Treaty of Peace, 
art. 290, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & thei*efore the action failed. 
— Cleabing Office Oontrolleu v. Weir & 
Co. (1925), 95 L. J. K. B, 88 ; 133 L. T. 701 ; 
41 T. L. R. 603 ; 69 Sol. Jo, 809 ; 22 Lloyd, 
L. R. 280, C. A. ; affd, (1920), 135 L. T. 705 ; 
' 42 T. L. R. 697, H. L. 

21 5 p. Whether administrator agent of Crown.] 

— WEiNim V, XJhtav (1927), cited 100 1j. J. 
K. B. 386, C. A. 

Apld. Hiingariau Property AclininiHtrator r. 
Finogold (1931), 100 L. J. K. B. 3o3. 

21 6q. Action against administrator — Whether 

Attorney-General necessary party,] — The 
A.-G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial clmm was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added. — 
Gboebel v. Hungarian Property Adminis- 
trator (1926), 70 Sol. Jo. 346. 

2i5r. Action by administrator— Statute of 

Limitations not applicable.] — In collecting 


debts due to subjects of cx-eiiemy countries, 
the Administrators appointed under the 
Peace Treaties are acting as agents of the 
Crown, & therefore no Statute of Limitation 
runs against them. — Hungarian Property 
Administrator v. Pineoold (1931 ), 100 L. J . 
K. B. 383 ; 144 L. T. (570 ; 47 T. L. R. 288 ; 
76 Sol. Jo. 191. 

215s, .] — By Treaty of Peace 

(Austria) Order, 1920, clause (x), para, {ee), 
“ Where the property right or interest sub- 
ject t^) the charge consists of any sum of 
money due to an Austrian national ... it 
shall be payable to the Administrator, At 
shall be paid to him on demand, & the 
Administrator shall have power to enforce 
the payment thereof, & for that purpose shall 
have all such rights & powers as if he were 
the creditor ” : — Held : where at the date 
when a debt is vested in the Administrator 
it is not statute-barred as against the original 
creditor, it cannot afterwards, as against the 
Administrator, become statute-bam^d, inas- 
much as the Administrator is the agent of 
the C'rown. & as the above para, does not 
modify the general rule that the Crown is not 
bound by the Statute of Limitations. - 
Austrian Property Administrator v. 
Russian Bank for Foreign Trade (1931), 
47 T. I.. R. 550 ; 75 Sol. Jo. 489 ; affd., 48 
T. I.. R. 37, C. A. 

219. Citaiions : — For “ Re Hegelbeko ” read 
“ Re Hagelberg.” 


219a. .] — The controller of the 

London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of specif circumstances to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers ; (2) non-onemy holders of cheques 
drawn before or after the outbreak of war 
by non-enemy customers ; (3) pre-war 

acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
persons domiciled for payment at the London 
branch. 

(4) Where cheques are drawn by the head 
office or any enemy branch on the London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the du’oetion of the judge . — Re Dresdner 
Bank (London Agency) (1920), 64 Sol. Jo. 
420. 


K Effect ol Treaty of Peace.] — 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to bo deter- 
mined is the date of the winding-up order. — 
Re Deutsche Bank (London Agency), 
[1921] 2 Ch. 30 ; 90 L. J. Oh. 406 ; 126 L. T. 
20 ; 37 T. L. R. 559 ; 65 Sol. Jo. 492 ; subse- 
quent proceedings^ [1921] 2 Ch. 291. 

J. Who are creditors.]— On the 

outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened under Ucence. Ultimately the Bo^ 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purportmg 
to terminate their contracts under which 
they were entiUed to a year’s notice, & the 
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contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal : — Held : the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the applica- 
tions failed. — Be Anglo- Austrian Bank, 
Be Drbsdner Bank, He Direction der 
Disconto Gbsellschaft, [1920] 1 Oh. 69 ; 89 
L. J. Ch. 80 ; 121 L. T. 640 ; 35 T. L. R. 736. 

Anf^itation : — Consd. Ht Vulcaan Coal Co.. Harrison 
Harbottle. [1922 j 2 Ch. 60. 

220. Add. Annoiaiiofis : — Consd. Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. Refd. Be Vulcaan 
Coal Co., Harrison v. Harbottle, [1022] 2 Ch. 
60. 

221. Add. Annotations : — Refd. Be Dieckmann 
(1917), 117 L. T. 713; Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

221a. Liability of third party to put 

business in funds to meet bills.] — In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
montlis after dat^, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
payable was discharged by the Bank of 
England. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
interest to the Bank of England. In 
1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank: — Held: (1) the trans- 
action was part of the “ business ** of the 
London branch of the Dresdner Bank ; 
defts.* liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch witliin the above sect., 
even if the London branch accepted the bills 
on the instructions of the head oflQce in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to r^ay pltfs. the money 
paid by them to the Bank of England in 
respect of the bills with simple interest at 
5 per cent, on each instalment from the date 
of payment ; (2 ) the action by the controller 
in the name of the Dresdner Bank (Ix)ndon 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words “ London Agency,” being merely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person. — Dresdner 


Bank r. Russo-A.siATrc Bank, [1923] 1 Oh. 
209 ; 92 L. J. Oh. 204 ; 128 L. T. 688 ; 67 
Sol. Jo. 277. 

222. Add. Annoiaiion : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Oh. 421. 

223. Add. Annotations : — ^Rofd. Be Vulcaan Cool 

j Co., Harrison v. Harbottle, [1922] 2 Oh. 60 ; 

I Meyer v. Faber (No. 2), fl923] 2 Oh. 421. 

223a. Action in name of business — 

Addition of words “ London Agency.''] — 
Dresdner Bank v. Russo-Asiatic Bank, 
No. 22 la, ante. 

228b. After Treaty of Peace.]— 

The Treaty of Peace wdth Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under ” exceptional war measures ” prior to 
the coming into force of the Treaty, but 
must be held to validate all acts & procedure 
done thei‘eafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Boajrd of Trade, in the name of enemy 
subjects formerly carrying on busineiM in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — Held : 
the action was properly brought ; & a motion 
by deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. — Meyer & Co. v. Faber, 
[1921] 2 Ch. 226; 91 L. J. Oh. 233; 126 
L. T. 531. 

223c. General position of controller.] — 

Be Vulcaan Coal Co., Harrison v. Har- 
bottle, No. 223f, post. 

223d. .] — At the outbreak of war 

in 1914, a British subject, resident in England, 
& three German subjects, resident in (Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. Tiie 
controller, appointed in 1918 under Trading 
with the Enemy Acts, 1916 (c. 105) & 1918 
(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft, contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets : — Held : under the Acts, the con- 
troller had not the powers of a trustee in 


PART 111. SECT. 2, SUB-SECT. 2.— 
B. (a). 

223 i. Amending Act of 1016. s. 1 — 
Business ordered to he wound up — Sale 
of stock — Rigliis of consignors of stock 
supplied on sale or return .] — The 
business of an alien enemy bookseller 
was firdered to ho wound up, uprm 
application by the cjontrollor under the 
above sect. : — //eld : bo was entitled 
to soil Uie whole stock, but If there were 
identlllablo consignments of unsold 


stock on sale or return from persons 
with whom ho could oommunioate. 
he must return or store them at con- 
signor’s expense. — Re Thomson, Ex p. 
M’Lintook, U9J8] 1 S. L. T. 137.— 
SCOT. 

■J. Trading with Emmy Adts^ 1914- 
1916 — Business ordered to he Wound 
up — Power of arntroUer to opp/j/.J 
— Held: s. 9 h of the 1014-16 Acta 
authorised the Minister for Trade Sc 
Customs to confer upon a oontrollor 

98 . 


powers under which the right of that 
controller to apply to the High Ct. 
was not to be measured by the 
standard laid down with rmrd to 
similar applications by a liquidator. — 
Broekn Hill Pnoi'KiKTAiiy Co., Ltd. v. 
WAJtNOCK 11922), 30 C. L. R. 362.— AUS. 

sk. Enemy Trading Act, X of 1916 
— Business ordered to he wound up 
— Powers of controller .} — Wolf e. 
Daoyba (1919). 1. L. R. 44 Bom. 631.— 
INO. 
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bkpov., hia outside powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which entitled deft, to 
the taking of accounts between himself & the 
other partners. — ^Mbyeb & Co. v. Faber 
(No. 2), [1923] 2 Oh. 421 ; 93 L. J. Oh. 17 ; 
129 L. T. 490 ; 39 T. L. R. 660 ; 8ub nom* 
Meyer & Co. v. Faber, Meyer & Co. v. 
Elder, 67 Sol. Jo. 676, C. A. 

223e. Dismissal of manager by controller 

-—Claim by manager for salary & damages for 
wrongful dismissal.] — He Anglo- Austrian 
Bane, Be Dresdner Bank, Re Dirbction 
DBR Disoonto Gbsellschabt, No. 219c, ante. 

228f. Claim by manager to retain 

money as against controller.] — A controller 
appointed by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
English business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 

By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1018, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1916, 
the Board of Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy his claim for damages 
for breach by the co. of the agreement : — 
Held : the claim was against the co., & not 
against the business, & H. was not entitled 
to retain' the moneys as against the con- 


troller . — Re VtTLCAAN OOAL CO,, HARRISON 
V. Harbottlb, [1922] 2 Oh. 60 ; 91 li. J. Oh. 
491 ; 127 L. T. 274 ; 66 Sol. Jo. 423. 

Annotation .— Dbtd. Meyer r. Faber (No. 2). [1923] 2 Ch. 421. 

228g. Sale of business by controller — 

Damages for breach of contract*] — At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the CO. was appointed. By the 
appointment of new directors the co. came 
under British management. In Dec. 1916, 
M. Co. agreed to sell, & F. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of peace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the businesi 
of M. Co. to be wound up & the controller 
sold the business : — Held : although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might a^r the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — Be British Incandes- 
cent Mantle Works, Ltd. (1923), 129 
L. T. 126 ; 39 T. L. R. 244 ; 67 Sol. Jo. 617. 

224. Add. Annotations : — Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Oh. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

226. Add. Cito/ion:— [1917] H. B. R. 243. 

236a. To wind up partnership — 

Parties.] — At the outbreak of war three 
German subjects were earring on business 
in London in co-i)artner3hip with F., their 
English partner. Under the partnership 
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230 ii. Proof of enemv*8 

ifUerest in property.] — British stib- 
joct applied to the ot. to make a 
vesting order vesting in the custodian 
for Scotland a ship Sc £20,000, the 
freight earned by the ship while under 
requisition of the Admlty. He averred 
that the enemy firm, & the two partners 
thereof, wore “ the owners or at least 
part-owners of the ” ship : — Ildd ; 
appot. had failed to aver a sufficient 
interest of the enemy firm Sc its 
partners in the ship to make 4 (1) 
of the above Ao^ applioabie. — Bukrbll 
V. Majushaven S.S. Ck)., Ltd. (1910), 
66 So, L. R. 434.— SCOT. 

230 ill. Instalments of 

rc^iase price of ship — Paid to builder 
enemy — Ship requisitioned by Ad-* 
mirctUy.] — Soottlsh shipbuilders oon- 
traoted to build a ship for Austrian 
shipowners. On the declaration of 

war between Great Britain Sc Austria 
the vessel was nearing oompletion. Sc 
the purchasers had paid instalments of 
the price amounting to £70,732. On 
Feb. 17, 1015, the Admlty. requisitioned 
the ship as she then stood at the price 
of £86,000, but It was not until July 30, 
1917, that the Admlty. paid the 

builders that sum. Sc they refused to 
pay any interest from the date of 
requisition. On Deo. 1, 1917, the 

Board of Trade pronounced an order 
vesting the sum of £79,732, with 
inteiest from the date of receipt of the 
Instalments, in the oustodian for 

Scotland under the above Act : — 

Held : the oustodian was entitled to 
decree for £79,732 with iuterost from 
the date of the interlocutor of the 
First Division. — ^Penney v. Clyde, 


[1920] S. O. (H. L.) 68.— SCOT. 

si. War Measures Act, 1914 (c. 2) 
— What property can be vested — Trust 
fujnds — Agreement by beneficiaries as to 
disposition of ^nd.]— By the will of 
W., a citizen of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the sole use Sc benefit of the wife Sc 
daughter, share Sc share alike. His 
daughter was married to a German 
national. Sc was residing In Germany 
at the time of her father’s death. 
W. ’s widow was a citizen of the 
United States. Early in 3917, an 
agreement was made by the trustee & 
the wife Sc daughter, pursuant to 
clause 11 of the will, by which, in 
effect, it was agreed that the whole of 
the assets in Ontario should be allo- 
cated to the widow. In May, 1919, an 
application was made to the ct., 
by the Secretary of State for Canada, 
for an order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy, 
1916, one-half of the assets situated 
in Ontario of the estate of W., on the 
ground that the said hall belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
euemy. The motion was made under 
CJonsolidated Order 28, which was 
passed pursuant to the above Act : — 
Held : it was appropriate Sc expedient 
to make the order asked for . — lie 
Walker (1919), 46 O. L. R. 80; 16 
O. W. N. 328.— UAN. 

234 I. For “ 234 i read “ 236 i." 

•m. Trading with Enemy Acts, 
1914-1916 — Powers d: duties of cus- 
Uidian — Payment of mortgauc debt — 
Form of order — Cods.] — ^Where, under 
B. OD (2) of the 1814-16 Acts the Public 
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Trustee is authorised to pay out of the 
property paid to liim in rospeot of an 
enemy subject a mtge. debt Sc interest 
due by him, the order should provide 
that the mtgee. should execute a proper 
fUsoharge of the mtge. Sc deliver up 
upon oath to the Public Trustee all 
ritlos & other doomnents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 9 d (2), of the 
l^ubllc Trustee Sc ot the enemy subject 
were allowed out of the property in 
the hands of the Public Trustee. 
Form of order stated. — Re Schurb 
(1920), 27 C. L. R. 442.— AUS. 

sn. Recovery of enemy debt — 

Effect of Treaty of Peace d subsequent 
Orders. ] — Before the war, F., a Gorman 
firm, sent to W. Co. in Canada goods 
on consignment for sale on commission. 
During the war W. Co. sold the goods &, 
shortly afterwards, sold Its assets to 
C. Co. which assumed W. Co.’s lio- 
billties. Including the liability to F. 
In Juno, 1920, C. Co., having notice 
of compoting claims by F. & Its seques- 
trator .in France, for the amount of 
said liability, applied for & obtained 
from the master In chanibera, in the 
Supreme Ct. of Ontario, an order for 
the na 3 rment of the amount into ct. 
In November, 1926, P., as attorney for 
F., & the Custodian of Alien Enemy 
Property each applied for payment to 
himself of the money In ot. : — Held : 
the Custodian was entitled to the 
money ; it represented an enemy 
“ debt ” owing by a debtor in Canada & 
recoverable by tiie Oustodian under the 
regulations of Treaty of Peace (Ger- 
many) Order, 1920, Part I.— Custodian 
OB’ AI.IEN Enemy Property v. Pas- 
SAVANT, 11928] 3 1). L. R. 6 ; [1928] 
S. C. R. 242.— CAN. 
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articles F. was the managing partner in 
London, & on the dissolution by the declara* 
tion of war ho carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken beWeen 
the partners since Dec. 31, 1913. F. died in 
1920, &> deft, was his legal personal repre- 
sentative. By an order of the Board of 
T^ade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest in pltf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft, of all dealings between the German 
partners & the English partner, including all 
dealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pltfs. in the action : — 
Held : in the absence of the German partners 
08 parties to the action no such relief as was 
asked could be granted, & the action failed. — 
Public Tiiusteb v. Elder, [1926] Ch. 776 ; 
96 L. J. Ch. 519 ; 135 L. T. 589, O. A. 

236. Add, Annotation : — Reid. Re Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 

236a. Effect of Treaty of Peace & 

consequent Orders.] — By Ti-eaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 6 (2), on the 
ct. to authorise the custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing office established under 
B. III. of Part X. of the Treaty. — Re Nier- 
HAUS, [1921] 1 Ch. 269 ; 91 L. J, Ch. 107 ; 
36 T. L. R. 425 ; 64 Sol. Jo. 426. 

Annotation Eeld. Re National Bank ftir Deutschland, Re 
An^lo -Austrian Bank, [1921] 1 Ch. 284. 

236b. .] — At the outbreak of 

war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under wliich the 
property in England of the German bank 
was vested in the custodian. An order had 
been made, under wliich the business of the 
liondon agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers con- 
ferred by sect. 6 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian : — Held : even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, except in 
very special circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war under sect. 5 (1) of the Act. — Re 
National Bank fi^r Deutschland, Re 
Anglo-Austrian Bank, [1921] 1 Ch. 284: 
90 L. J. Ch. 16 ; 123 L. T. 647. 


237* Add. AnnoUUion : — ^Folld. Dresdner Bank v, 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 

237a. Release of funds in favour of 

British creditors — Mode of distribution.] — 
Funds were released by the custodian of 
enemy assets in this country from his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British nationality. There 
were no German creditors, but there were 
some foreign creditors. Upon the trustee’s 
application for directions ; — Held : the ct. 
would direct the funds to be dist/ributed 
according to Bkpey. Act, 1914 (c. 69), but 
would give the custodian an opportunity of 
being heard, if ho so wished, before the order 
was drawn up. — Re Wiskemann, Ex p. 
Trustee (1923), 92 L. J. Ch. 349; [1923] 
B. & C. R. 28. 

237b. Right to dividends — On shares held by 

alien enemies.] — An English co. liad certain 
alien enemy shareholders & certain assets 
in Germany. From time to time after the 
outbreak of the war with Germany, resolu- 
tions were passed by the directors & by the 
co. in general meeting declaring interim & 
final dividends respectively, subject in each 
case to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should be payable 
only out of assets in Germany, & as regards 
members resident elsewhere out of assets in 
England. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act^ it 
was ordered that the right to transfer the 
shares held by alien enemies & to receive any 
dividends “ now due & to accrue due thereon ** 
vested in the custodian, & the shares were 
transferred into his name in due course : — 
Held : the resolutions, so for as they provided 
for payment only out of assets in Germany, 
were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order. — Atiamayo Franckb Mines, Ltd, v. 
Public Trustee, [1922] 2 A. C. 406 ; 91 
L. J. Ch. 643 ; 127 L. T. 661 ; 38 T. L. R. 
756 ; 66 Sol. Jo. 611, H. L. ; affg, S. C. stih 
nom. Re Aramayo Francke Mines, Ltd., 
[1021] 1 Ch. 675, C. A. 

237c. Part of trust Income — Payable to 

enemy.] — (1) Held : sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co., & not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed liis estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children ; & 
he directed Lis trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the remainder of the 
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life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a Geniian in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 : — Held : the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on .Tan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge. — Re Haxlenstein, Hat^sttsd 
V. Blank, [1922] 1 Ch. 355 ; 91 L. J. Ch. 
420 ; 127 L. T. 68 ; 38 T. L. R. 313 ; 66 
Sol. Jo. 299. 

237d. Liability of custodian for super tax.] — 

Property belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending its disposition by Order 
in Council after the termination of the war, 
removed from the control & beneficial owner- 
ship of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers of dealing with the 
property. 

When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were vested in the cus- 
todian. The Special Oomrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The cu^dian disputed 
the legality of the assessment: — Held: (1) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 
orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M. ; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Viet, 
c. 35, s. 41, &, therefore, he was not liable 
to be assessed to super tax ; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to p^ 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 6 (1) of the 
Act of 1914, pay that sum to the Comrs. as 
analogous to payment of a debt under 
sect. 5 (2). — Re Miinstbr, [1920] 1 Ch. 268 ; 


89 L. J. Ch. 138 ; .36 T. L. R. 173 ; 64 Sol. 
Jo. 309. 

Annotation: — Aa to (1) Refd. Re Ferdinand, Ex-Tsar of 
Bnlffaria, [1921] 1 Ch. 107. 

239a. Application to court — Rectification 

of register of shareholders.] — Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned : — Held : the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares. — Re Manihot Rctbber Planta- 
tions, Ltd. (1919), 63 Sol. Jo. 827. 

240. Add, Cifafion .*—[1918-19] B. & C. R. 171. 
Add, Annotation : — Refd. Meyer v, Faber 
(No. 2). [1923] 2 Ch. 421. 

241. Add. Annoiationa : — Consd. Central India 
Mining Co. v, Soc. Coloniale Anversoise, 
[1920] 1 K. B. 753 ; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K. B. 254. 

253. Add, Annotations : — Consd. Rodriguez v, 
Speyer, [1919] A. C. 69. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

254. Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 59 ; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

256. Add, Annotations : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 59 ; Johnstone v. 
Pedlar. [1921] 2 A. C. 262. 

257. Add, Annotation : — As to (2) Refd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

259. Add. Annotations : — Folld. Krausa v. Krauss 
& Orbach (1919), 35 T. L. R. 637. Refd. 
Procurator in Egypt v. Deutsches Kolilen 
Depot Gesellschaft, [1919] A. C. 291. 

260. Add. Annotations : — Refd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107 ; 
Re Sutherland, BecholT v. Bubna (1921), 05 
Sol. Jo. 513. 

261. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

281a. Suit for dissolution of marriage.] 

— An alien enemy, who has been registered 
as such & is domiciled in England, has a riglit 
to bring a petition for the dissolution of his 
marriage. — K rauss (otherwise Des Salles 
D’Epinoix) V. Krauss (otherwise Des 
Salles D’Epinoix) & Orbach (1919), 35 
T. L. R. 637 ; 03 Sol. Jo. 760. 
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260 vil. Plaintifl compelled to 

sue to establish cavecd.^ — An alien 
enemy, unless he be within the realm 
by the lioenoe of ttie King, cannot sue 
in our cts. either by himself or by any 
person on his behalf until peace Is 
restored. 

Where a municipality, having sold 
land for taxes, serves notice on the 
owner to take proceedings on a caveat, 
thereby compelling him to proceed 
to establish it;, the owner, if an alien 
enemy, should be treated, to some 
extent at least, as in the position of 
an alien enemy who is deft, to an 
action. Therefore the action should 
not be dismissed on the ground that 
pltf. Is an alien enemy, for therefrom 
a discharge of an order continuing the 


caveat & a dischaiiro of the caveat 
would follow. — H bvknltow-Criminil 
v. Strbamstown Rural Munioi- 
PAUTY, No. 611, [19171 3 W. W. R. 
64(f ; 37 D. L. R. 394 ; ajQTd., [1920] 
1 W. W. R. 678 ; 62 D. L. R. 26G ; 
15 Alta. L. R. 204.— CAN. 

250viii. .1 — ^An alien enemy 

cannot enforce civU rights in a British 
ct. during the period of hostilities. — 
SiBisi V. Hebmansbero Mission 
Society (1016), 37 N. L. R. 400.— 
S. AF. 

266 i. For ** Proclamation of August 
13, 1914 *’ read ** Proclamation of 
August 15. 1914.” 

266 iv. .] — An alien 

resident in Ontario, although his 
country Is at war with ours, so' loi^ as 
he oonducte himself peaceably, & is 
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within the above Proclamation, Is 
entitled to bring & maintain an action 
in any ct. in Ontario. — Kkisto v. 
Hollinoer Consolidated Goli> 
Mines, Ltd. (1918), 41 O. L. R. 51 ; 
13 O. W. N. 206.— CAN. 

266 V. Christian Ar- 

menian.] — The cts. of the province of 
Quebec arc open to a Christian Ar- 
menian specially exempted under 
Order in Council of Nov. 20, 1914. — 
Sap V. Picard (1919), 20 Q. P. R. 
179.— CAN. 

f I. Action under Families Comvensa' 
lion Act.] — An action brought under the 
above Act, for the benefit ot the mother 
of deceased, she being an alien enemy, 
cannot be maintained. — CTremidas v. 
British Columbia Klbctbio Rv. Co., 
[1919] 2 W. W. R. 549.— CAN. 



Cases 276-351 


English and Empire Digest Supplement. 


276. Add. Annoiafion : — Reid. Stoook v. Public 
Trustee, [1921] 2 Ch. 07. 

280. Add. Amwiafion : — Consd. liodriguoz v. 

‘Speyer, [ 191 9] A. C. 69. 

Delete the cross-reference following this case. 

280a. Effect of peace — Treaties of Peace & con- 
sequent Orders — Right to sue after restoration 
of peace — Cause of action arising during war.] 

— In an action for infringement defts. ileged 
{inter alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; tliat, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; & that, 
at the dates of the alleged infringements, the 
patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1910 (c. 105), & pltf. could not maintain 
the action : — Held : pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a “ hostile 
p(?rson ” within the General Vesting Order 
made under Ti-ading witli the Enemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order liad not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 309. — Wtlderman v. Berk (P. W.) & 
Go., [1925] Ch. 116 ; 94 L. J. Ch. 136 ; 1.32 
E. T. 534 ; 41 T. L. II. 60 ; 42 R. P. C. 79. 

.] — See, also, original volume, Nos. 202, 

269, 270 

280b. Debt incurred by neutral.] — 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 
amount : — Held : although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
ilie administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action, — Josef Inwald Act. v. 
Pfeiffer (1927), 43 T. L. R. 399, C. A. ; ajfd. 
(1928), 44 T. L. R. 352 ; 72 Sol. Jo. 205, H. L. 


288. Add. Annoiedion : — Retd. Rodriguez 
Speyer, [1019] A. 0. 69. 

291. Add. Annotation : — ^Refd. Rodriguez v. 
Speyer, [1919] A. C. 59. 

293. Add. AnnoicUion : — Consd. Rodriguez v. 
Speyer, [1919] A. C. 69. 

296. For “ but not to a counterclaim,*' read “ but 
not a counterclaim.” 

Citation For ” 34 R. P. C. 332 ” read ” 34 
R. P. C. 339.” 

297. Add. Annotation : — Retd. Rodriguez v. 
Speyer, [1919] A. 0. 69. 

299. Add. Annotation : — Retd. Richardson v. 
Richardson, [1927] P. 228. 

300. Add. Annotation : — Refd. Richardson v. 
Richardson, [1927] P. 228. 

303. Add. Annotations : — Consd. Re Ferdinand' 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107- 
Refd. Aksionaimoye Obschestvo A. M* 
Luther v. Sagor, [1921] 1 K. B. 456. 

304. Add. Annotations : — Consd. Rodriguez v. 
Speyer, [1919] A. 0. 59. Retd. Ertel Bieber 
V. Rio Tinto Co., etc., [1918] A. 0. 260 ; Re 
Badieche Co., Bayer Co., etc., [1921 ] 2 Ch. 331. 

306. Add. Citaiiona :—[l9\9] A. 0. 60; 88 L. J. 
K. B. 147, H. L. 

310. Add. Annotation : — As to (1 ) Apprvd. Rodri- 
guez V. Speyer, [1019] A. 0. 69. 

313. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 50. 

316. Add. Annotations : — As to (1) Retd. Rodri- 
guez V. Speyer, [1919] A. 0. 69. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. 0. 69. 

318. Add. Annotation : — Retd. Central India Min- 
ing Co. V. Soc. Ooloniale Anversoise, [1920] 
1 K. B. 763. 

320. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. C. 59. 

322. Add. Annotation : — As fo (1) Retd. Rodiiguez 
V. Speyer, [1919] A, C. 69. 

329. Add. Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. 0. 59. 


Part IV. — Trading and Communicating with the Enemy. 


332. Add. Annotation : — Retd. Jebara v. Ottoman 
Bank, [1927] 2 K.B. 254. 

347. Add. Annotation : — Consd. Casdagli v. Cas- 
dagli, [1919] A. C. 145. 

351. After the words ” was void ” at the end of 


the paragraph in original volume add 
” ; (2) in the circumstances the indorsement to 
pltf. conveyed to liim a legal title in the bills, 
on which he might sue after tlio return of 
peace.” 


274 iii. ir'ar Measures 

Act.] I»KRIJkIAN tJ. 1*TCHK (1918), Q. H. 

54 S. C. 170 ; 41 D. L. ii. 147 ; 24 
R. de J. 438.— CAN. 

27611. .] — A man of 

Austro -Hiiograrian nationality came to 
Canada after the outbreak of the war, 
& refristered as an alien enemy. In 
violation of the law, he left (Canada 
without an exeat, &; on bis return was 
prosecuted & fined. In Dec. 1917, 
he was arrested under the immigrration 
oflacer*8 warrant. His application for 
a writ of habeas corpus was refused 
on the following grounds : (1) he was 
an alien enemy, & could not, without 
the King’s protection, sue in His 
Majesty’s ct. ; (2) be was not within 
the proclamation conferring pro- 
teotion upon alien enemies ; (3) had 
he been within the protection of the 
proclamation, he lost Ills right by 


violation of the tonns upon which 
rotection was granted; (4) the ct. 
ad no right to deal with the applica- 
tion without the consent of the Minister 
of Justice . — Re Gottesman (1918), 
29 Can. Crim. Cas. 439 ; 41 O. L. K. 
647 ; 13 O. \V. N. 344.— CAN. 

PART III. SECT. 2, SUB-SECT. 8.— 0. 

292 ii. .1 — An alien enemy, who 

is sued by a British subject In a 
British ct. Is entitled to be heard In 
defence. — Union Bank v. Lohmann, 
[1919] V. L. R. 418.— AUS. 

292 iii. .J — An alien enemy who 

is sued has a right to defend the action 
&: to appeal against any decision, final 
or intorlooutory, that may be given 
against him. 

Where a municipality served notice 
on the owner of l^d, sold for taxes, 
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to take proceedings on a caxeai., thereby 
compelling liim to proceed to establish 
It : — Held : the owner, being an alien 
enemy, should bo treated as being In 
the position of an alien enemy defend- 
ing an action, A the action should not 
be dismissed. — Revenixow-Criminil 
e. Streabistown Rural Municjirality, 
[1920] 1 W. W. R. 577 ; 62 D. L. R. 
268 ; 15 Alta. L. R. 204 ; nffg., [19171 
3 W. W. R. 646 ; 37 D. L. R. 394.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 8.— D. 

8041. Proceedings by partnership— 
Enemy ‘partners.] — If one of the 
partners in a firm is an alien enemy, 
neither be nor his partner, who does 
not bear an enemy character, can 
recover money owing to the film. — 
Haji Ah Jon v. Abdul .Talil Khan 
(1920), I. L. R. 1 Loh. 276.— IND. 
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369. Add, Atifioiatwn : — Held. Rodriguez v, 

Speyer, [19191 A. 0. 59. 

863. Add, Annotation : — Reid. Rodriguez v. 

Speyer, [1919] A. C. 59. 

370. Add. Annotation : — Reid. Oasdagli v, Caedacli, 
[1910]A. 0. 145. 

371. Add, Annotations : — Reid. He Badischc Co., 
Bayer Co., etc., [1921] 2 Ch. 331 ; Jebara v. 
Ottoman Bank, [1927] 2 K. B 254. 

374. Add. Citation .-—13 Asp. M. L. C. 484. 

875a. Deportation order.] — Nelson v. R.» 

[1928] W. N. 197, P. C. 

S7S. Add, Annotation : — As to (1) Reid. The 
Ambatielos, The Cephalonia, [1923] P. 68. 
379. Add. Annotation : — Reid. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 254. 

383. Add, Annotation : — Reid. Jebara v, Ottoman 
Bank, [1927] 2 K.B. 264. 

389a. ~ — What amounts to “assignment**-- 
Abandonment by enemy insured to neutral 
insurer.] — Tn 1916 a linn in (lermany 
dcspatelied to a firm in Lima., both con- 
signors & consignees being at that dat(‘ 
enemies within the meaning of the Trading 
with the Enemy Acts, a parcel of diamonds 
by a Dutch steamship sailing from Amster- 
dam, the diamonds being insured against 
war and other risks with a Swiss insurance 
c(^. The British authorities, acting under 
the Reprisals Order of IVIar. 11, 1915, required 
the Dutch vessel to put in to Kirkwall, where 
h<^r cargo was examined, & the diamonds 
being found they were in duo course placied 
in tlie custody of the Marshal of the Prize 
CT., which, in Feb. 1918, ordered their 
detention & sal(\ After that order was 
made, but before the sale was carried out, 
the assured gave notice of abandonment of 
the diamonds & ceded all their rights therein 
to tlie insurance co., which accepted the 
notice paid the assured as for a kital loss. 
In 1919 the diamonds were sold, & the pro- 
ceeds were ordered by the T*rize Ct. to be 
handed to the predecessor in. title of the 
Administrator of Cerman property to be 
dealt with in accordance with the provisions 
of the Treaty of Versailles & the Treaty of 
Peace Order, 1919. The Swiss insurance co. 
claiming that as a result of the abandonment 

PART IV. SECT. 2. 

365 i. For “ Van Zyl v. Prenaar *’ 
read “ Van Zijl v, Pienaar." 

PART IV. SECT. 8, SUB-SECT. 1. 

390 i. " Act B./* 8. 6 — Assignment of 
chose in action to JSrUish firm — In 
paymeTU of debt.] — An Austrian firm 
was Indebted to a London drm at the 
oommencement of the war. On 
Sept. 25, 1914, the Austrian firm wrote 
a letter puiporting to be an assign- 
ment to the London firm of a debt due 
to them by B. The letter contained 
an enclosure si^ed by the Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
the following December the London 
firm forwarded it to B. : — Held : as 
the transaotlou of Sept. 25 amounted 
to a valid equitable assignment of a 
chose in action for valuable con- 
sideration, it was not illegal as contra- 
vening the above sect. — Grundy v. 

Broadbe.vt. I1918J 1 I. B. 433.~IR. 

sn. Proclamation of December 12, 

1914 — Taking delivery of goods from 
enemy ships in neutral poi^.] — Pltls. 
were a British bank carrying on 
business In London & Bombay. 

Defts. were a Arm of merchants, 


to them by the assured the diamonds became 
their property, now Rue<l the Administrator 
of (lerman Pro|)erty to recover the proceeds 
of the sale — Held : th(^ action was not 
maintainable, inasmuch as (1) the notice of 
abandonment & its a(;ceptance constituted 
an “ assignment ” within “ Act B.,” s. 6 (1 ) ; 
(2) the proceeds of sale of the diamonds con- 
stituted a “ chose in action ” within the same, 
sub-sect. ; & (3) the Administrator of 

(lerman Property, as representing the ('rown. 
was entitled to rely on the provisions of t hat 
8ub-,sect. as precluding the insurance co. 
from recovering. — ^Alloemeine Versicjhe- 
btinos-Gesellschaft Helvetia v. (teuman 
Property Administrator, [1931] 1 K. B. 
672 ; 100 L. J. K. B. 290 ; 144 L. T. 705, 
C. A. 

389b. — What amounts to “ chose in action *’ — 

Proceeds of sale of goods abandoned to neutral 
insurer.] --- Allcjemeine Versicttehlnos- 
Oehellschapt Hklv^etia r. German Pro- 
perty Administrator, No. .389a, ante. 

392. Add. Cilaiion -1 Br. & Col Pr. Cas. C05. 

392a. “ Proc. A,** par. 7 — Goods sent to enemy 
agent for sale.] — Applts., who were Ottoman 
subjects cajprying on business in England, in 
Sept. & Nov. 1015 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds wore returned to England by the 
postal authorities & were seized in the Postal 
Censor’s ollice in Nov. 1917. They were 
condemned on the ground that the transaction 
was a trading with the enemy : — Held : the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, J915, 
applts.’ agent was for the purpose of “ Proc. 
A,” an ** enemy ” &; the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation. — Salti bt Fils 
V. Procurator-General, [1919] A. C. 968; 
88 L. J. P. 209 ; 121 E. T. 459 ; 35 T. L. K. 
679 ; 11 Asp. M. L. O. 460, P. 0. 

395. Add. Annotation : — Reid. .Tebara v. Ottoman 
Bank, [1927] 2 K.B. 254. 

402. Add. Annotations : — As to [I ) Reid, l^beaupin 
V. Crispin, [1920] 2 K. B. 714. As to (2) Refd. 

groBH puyinentH were made by the B. 
CO., but none of the machinery was 
ever delivered. After the oomnienee- 
nicnt of the war, an ord^r was, on 
Nov. 13, 1914, mode under Trading with 
the Enemy Act, 1914,8. 8, appolutlugC. 
controller of the B. co., & on June 13, 
1918, under Trading with the Enemy 
Act. 1911'1910, 8. 9n, requiring the 

B. CO. to bo wound up, & appointing 

C. controller. The contract was never 
completed : — Held : the contract be- 
came null & void as from the com- 
mencement of the war, & ncitiier the 
B. CO. nor C. was entitled td recover 
from the A. co. any portion of the sum 
paid as progress payments . — Be Con- 
tinental (1919), 27 O. L. n. 194.— 

A US. 

402 V. . I — A contract 

between a British firm & an Austrian 
Ann, for the purchase by the latter of 
godds to be manufactured, provided 
for an extension of time for delivery 
if delay should occur owing causes 
beyond the control of the sellers. The 
price was payable by instalments, of 
which £4,620 was paid to account of 
the whole when war broke out & it 
became illegal to Implement the 
contract. None of the goods hod at 
that time been delivered. Thereafter 


BritlHli subjects, carrying on business 
In Bombay. On June 24, 1914, A., a 
German subjeot, drew a bill of ex- 
change upon defts. in fdvour of pltfs. 
The bill purported to be drawn upon 
defts. against fifty bolos of goods per 
a German steamer. The bill was 
accepted by defts. on July 20, 1914, 
uayable at the office of pltfs. in Bom- 
bay. The steamer reached Bombay 
jii.sf before the outbreak of war, & in 
order to evade capture left Bombay 
8c took shelter iu a neutral port. The 
bill was presented for payment on the 
duo (late with the shipping doenmouts 
attociierl but was dishonoured by non- 
pa.vment. Pltfs. filed a suit on 
Sept. 30, 1915, to recover the amount 
due on the bill : — Held : pltfs. wore 
entitled to succeed, es by the above 
Proclamation the consignees were 
permitted to take delivery of goods 
from enemy ships In neutral porta. — 
Motishaw & Co. v. Mercantile Bank 
OF India (1910), I. L. U. 41 Bom. 666. 
— IND. 

PART IV. SECT. 4. 

402 iv. Repayment of 

instaJmenis .] — In Apr.. 1914, the A. 
co. contracted to construct moclilnery 
for the B co. by Deo. 31, 1914. Pro- 
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Be Badische Co., Bayer Co., etc., [1921] 2 
Ch. 331. As to (3) Refd. Re Badischo Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

402a. .]--Pltf. was a British subject 

carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war .between Great Britain & Turkey deft, 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf, to Beyi'out, 
which had arrived there shortly before the 
outbreak of war, & were subsequently 
delivered t/O the customers by deft, bank 
against payment in piastres. At the con- 
clusion of the war deft, bank claimed the 
right to paj’^ to pltf. an amount in sterling 
representing the then value of the piastres 
wliich they had received in payment for the 
goods. Pltf. claimed to be paid the sterling 
amount of the bills, or, in the alternative, 
damages for their conversion : — Held : (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war ; it was only a contract 
which was still executory &; which for its 
execution required intercourse between the 
British subject the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 
handed them together with the indorsed bills 
of lading, from that a subsidiary contract 
arose, namely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercourse 
between a British subject & the enemy was 
necessary ; & tlie bank was entitled to do 
what it did, & there could be no question of 
conversion, &; having constituted themselves 
debtors in sterling, in sterling they must pay. 
— OrroiMAN Bank r. Jebara, [1928] A. C. 
269 ; 97 L. J. K. B. 502 ; 139 L. T. 194 ; 


44 T. L. R. 626 ; 72 Sol. Jo. 516 ; 33 Com, 
Cas. 200, H. Ij. ; revsg, 8. C. aub nom, .Tbbaba 
V. Ottoman Bank, [1927] 2 K. B. 254, O. A. 

Anmilaiion : — Aa to (2) Refd. Simpson v. Manrice’fl IJxors. 

(1929), 11 Tax Cas. 680. 

403. Add, Annotation : — Refd. Larrinaga v, Soc. 
Franco -Americaine des Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 

405a. .] — For many years there 

existed in Germany works for the manufac- 
ture of dyestuffs (Farbenfabriken), belonging 
to a German concern which carried on 
business in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
England, in 1898 its name was changed 
to 13. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid, & in 1909 it was increased to £100,000, 
by the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares <fc A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the Gorman concern’s district 
except for the purpo.sos of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 


the goods were completed & sold in 
Groat Britain at an onhancud price. 
Third parties having obtained a decree 
against the purchasers of the goods 
arrested money in the hands of the 
sellers of the goods: — Held: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the goods belonged to 
the buyers & was validly arrested in 
the hands of the sellers. — Davis & 
Primrose* Ltd. v. Clyde Suip- 

nUILDINQ & KNOrNEERINO CO., IjTD. 
(1918), 56 Sc. L. li. 24.-^COT. 

402 Vi. .]— In May. 

1914, Scottish engineers contracted 
with Austrian shipbuilders to build 
a set of marine engines, payment to 
be by instalments. The first instal- 
ment had been paid, but no part of 
the engines had been built when war 
broke out & further performance of 
the contract became legally impossible. 
After the war on action brought for 
repetition of the instalment paid : — 
Held: os the instalment had been 
paid as part of the price of the engines, 
h as the engines hod not been delivered 
owing to a cause for which neither of 
the parties was responsible, defenders 
were bound to make restitution of 
the instalment. — Cantierk v, Clyde, 
[19231 S. C. (H. L.) 105 : 60 Sc. R. 
635.— SCOT. 

402 vii. Enemy Contracts 

Annvlment Act, 1916.)— -A contract 
was made in 1911 for the sale by the 
C. GO. to the B. co. of the whole of the 
output of the C. CO. In Sept. 1914, 


an agreement was entered into between 
the parties by which the terms of pay* 
luont were varied : — Held : the agree* 
moot of Sept. 1914, was not rendered 
null & void by S. 3 (6) of tho above 
Act, nor by Trading with tho Enemy 
Act, 1914. — Broken Him. Pro- 
pRiKTAuy Co., Ltd. v. Wahnock ( 1922), 
30 C. L. R. 362.— AUS. 

402 viii. — r- .]— On Feb. 2, 

1914, deft, firm agreed to sell to pltfs. 
steel bars under a c.l.f. contract free 
Hooghly. The goods wore shipped on 
July 2, 1914, per a German Btearaer. 
which was subsequently captured 
with her cargo & condemned by the 
Prize Ct. : — Held : the contract under 
wlilch the goods would be delivered 
In tho Hooghly became impossible by 
the outbreak of war witfiln Indian 
Contract Act. s. 56, & was void. — 
Maduoram Hurdko Das v. Sett 
(1917), I. L. R. 46 Calc. 28.— IND. 

406 i. Effect of suspensory 

clause .] — By a contract made after the 
outbreak of war with Germany to 
supply Gorman dyes, deft, was not to 
be liable in case of non -arrival of the 
steamers at certain ports on account 
of tho state of war. The ship & the 
dyes therein were seized & con- 
demned by a Prize Ct . : — Held : (1) the 
contract was unenforceable ; (2) the 
Royal l^oclamation of .Sept. 8, 1914, 
put an end to the contract. — ^A bdul 
Kazaok V. Kranui Row (1918), 
I. L. n. 41 Mad. 225.— IND. 

sp. Debtor of alien enemy — Payment 

u 


of interest in respect of transaction 
entered into before outbreak of war — 
Right to repayment,] — Where a person 
indebted to an alien enemy had paid 
interest in respect of a transaction 
entered int-o before the outbreak 
of hostilities Sc sought a refund of the 
amount paid for the period between 
tho outbreak of hostilities & the date 
of a licence to trade obtained by the 
enemy firm : — Held : he was not 
entitled to such refund, as there was on 
suspension of intcre.sc in respect of 
such transactions during that period. — 
Valli Mahomed Abu v, Berthold 
Rbif (1919), I. L. R. 44 Bom. 1.— IND. 

BQ. Erection of machinery — Replace- 
ment of deftxtire parts.] — In Mar. 1913, 
resps. contracted to supply & erect 
certain machinery for appit. In Mar. 
1914, the machinery was erected. Sc in 
June, 1914, it broke down. By an 
agreement made in Jan. 1915, rosps. 
agreed to replace the defective parts. 
Sc (11(1 so in Apr. 1915. Shortly after- 
wards the machinery again broke down. 
In July. 1915, resps. were declartJd to 
lie a CO. manned or (K>ntroIled, 
directly or Indirootly, by or under tho 
influence of, or carried on wholly or 
mainly for the benefit or on behalf of, 
persons of enemy nationality *’ : — 
//eZd .* the agreement of Jan. 1915, 
subject to the exception in Enemy 
Ckmtracts Annulment Act, 1915, s. 3 (5). 
the agreement of Mar. 1913, wore null 
& void. — Sydney Municipal Council 
V. Australian Metal Oo., Ltd. (1926), 
37 C. L. R. 650.— AUS. 
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the German concern, & B. Co. bound iteelf 
to buy from the German concern & from 
no other manufacturer such dyestuffs. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’a Arm ceased to act a.s agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, A; as a principal ; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole iniporter in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new regime was in 
effect a continuation of the agency though 
legally the agency had ceased. TJie business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Co. making a profit by selling 
to customers at a price higher than the list. 

If an English customer otlered to buy at a 
price lower than the list, the Gorman concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 
man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between itself & B. Co. & as seller in tbe 
contract between B. Co. its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Oo., its business, affairs &; acts, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or the i>rice should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
migiit be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as lire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 191(5 (c. 105;, s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries. 
The controller resisted the claim on the 
grounds : (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; (6) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
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the period of suspension was indefinite & 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt, action or embargo, & 
becauLse the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible &; by reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Oo. : — Held : (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character. Sc, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a CO. which eo inatanti assumed enemy 
character ; (2) the abrogation of the contract 
by outbreak of war being founded on public 
policy, the presence of a suspension clause 
in the event of war did not assist the claimant, 
&; if “ war ” in the clause included war 
between England & Germany the clause was- 
void as against public policy, & the claim 
must be rejected ; (3) assuming that B. Co. 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
following grounds : that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England & Germany, the commercial object 
of the contract had been frustrated, the 
contract was dissolved at the outbreak of 
war ; (4 ) the suspension clause was not 

intended by the parties to apply to war 
between England & Germany ; (5) the 

doctrine of frustration applied to contracts 
for the sale of unascertained goods. — Rc 
Badische Co., Ltd., Re Baver Co., Ltd., 
Re Griesheim Elkktuon, Ltd., Re Kaule 
& Co., Ltd., Re Berlin Aniline Co., Ltd., 
Re Meister Lucius & Bruninq, Ltd., 
[1921] 2 Ch. 331 ; 91 L. J. Ch. 133; 126 
L. T. 406. 

406. Add, CUalions: — affd. svb nom. Fried 
Krupp Akt. V, Orconera Iron Ore Co., 
Ltd. (1919), 88 L. J. Oh. 301 ; 120 L. T. 
386 ; 35 T. L. R. 234, H. L. 

408, Add, Annotaiioiis : — As io (1 ) Folld. Fried 
Krupp Akt. V. Orconera Iron Ore Co. (1919), 
88 L. J. Ch. 304. Held. Central India Mining 
Co. V. Soc. Colonial Anversoise, [1920] 1 K. B. 
753 ; Re Badische Co., Bayer CJo., etc., 
[1921] 2 Ch. 331 ; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla 
(1922), 38 T. L. R. 739; Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. As to (2) Held. Re 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
331. As to (3) Refd. Guaranty Trust Co. of 
New york v. Hannay, [1918] 2 K. B. 623. 

409. Add, Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

409a. Effect of Treaties of Peace & 

consequent Orders.] — Rowe Brothers & 
Co., Ltd. v, Lindqens (1920), 36 T. L. R. 247. 

411. Add, Annotation: — As to (1) Refd. Re 
Sutherland, Bechoff v, Bubna. (1921), 65 
Sol. .To. 513. 

412. Add, Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1021] 2 Oh. 331. 
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412ft, InsuTftnoft policy — Elleot of Trcftties of Peace 
consequent Orders,] — Excess Insurance 
Co„ Ltd. v. Mathews U025). 31 Com. Gas. 43. 

418, Add, AnnotcUion : — As to (2) Refd. Matthey 
V. Curling, [1922] 2 A. C. 180. 

410. Add, Annotations: — Consd. Himpson v* 

Maurice’s Exors. (1929), 14 Tax Cas. 580. 
Refd. Naylor, Benzon r. Krainische Industrie 
GeseUschaft, [1918] 1 K. B. 331 ; Fried Krupp 
Akt. V, Orconera Iron Ore Co. (1919), 88 
L. J. Ch. 304 ; Be Ferdinand, Ex -Tsar of 
Bulgaria, [1921] 1 Ch. 107 ; Be Hush, Warre 
V, Rush, [1923] 1 Ch. 56. 

418. Add, Annotation : — Refd. Rodriguez v, 
Speyer, [1919] A. C. 59. 

419a. Property otherwise subject to con- 

fiscation.] — The Deerqarden (1747), cited 
in 1 Ch. Rob. at p. 202 ; The St. Phiwp 
(1747), cited in 8 Term Rep. at p. 556 ; The 
Elizabeth (1749), cited in 1 Ch. Rob. at 
p. 202; The Lady Jane (1749), cited in 
1 Ch. Rob. at p. 202 ; The Ringende 
Jacob (1750), cited in 1 Ch. Rob. at p. 202 ; 
The Jufprouw Louisa Margaretha (1781), 
cited in 1 Ch. Rob. at p. 203 ; The Compte 
DE WoHRONZOFF (1781), cited in 1 Ch. Rob. 
at p. 205 ; The Expedite van Roterdam 
(1782), cited in 1 Ch. Rob. at p. 206 ; The 
BJ iLLA Guidita (1785), cited in 1 Ch. Rob. 


at p. 207 ; The Eenigheid (1705), cited in 
1 Oh. Rob. at p. 210 ; The Fortuna (1796), 
cited in 1 Ch. Rob. at p. 212 ; The Freeden 
(1795), cited in 1 Ch. Rob. at p. 213 ; The 
William (1795), cited in 1 Ch. Rob. at p. 214. 

.] — SeSi also, Nos. 369-371, ante. 

424. Add, Annotation : — Refd. Johnstone v. 

Pedlar, [1921] 2 A. C. 262. 

425. Add, Annotation : — Refd. Johnstone v. 

Pedlar, [1921] 2 A. C. 202. 

429. Add, Annotation: — As to (1) & (2) Refd. 
Oasdagli v. Oasdagli, [1919] A. 0. 146. 

440a. .]— La Flora (1805), 6 Ch. Rob. 1 

1 Eng. Pr. Cas. 615 ; 166 E. R. 828. 

446. Add. Annotation : — As to (1 ) Refd. The 
Bannveig, [1922] 1 A. 0. 97, 

460, Add. Annotation : — Refd. Oasdagli v. Cas- 
dagli, [1919] A. 0. 145. 

49Sa. .] — Where a licence is granted for 

a voyage to a hostile country, to continue in 
force till a given day, if the voyage is bond 
fide begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — Groning v. Crockett (1811), 3 
Camp. 83 ; 170 E. R. 1313, N. P. 


Part V. — Acquisition 

620. Add, CUatian ;~26 Cox, C. O. 211, D. C. 

Add. Annotation : — Consd. Markwald v. A.-G., 
[1920] 1 Ch. 348. 

520a. ,] — A natural-born German sub- 

ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certifleate of naturalisation by which he 
became entitled to ail political & other rights, 
powers, & privileges to which a natural -born 
British subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
quired by Aliens Restriction (Consolidated) 
Order, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 
that he was no alien in England, but a liege 


of British Nationality. 

subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty’s Kingdom & 
Dominions : — Held : neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom. & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 
os an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c, 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation. — Markwald v. A.-G., 
[1920] 1 Ch. 348 ; 89 L. J. Ch. 225 ; 122 
L. T. 603 ; 36 T. L. R. 197 ; 64 Sol. Jo. 239, 
0. A. 


PART IV. SECT. 5, SUB-SECT. 1. 

4201. Necessity for lioenee — Hoxjd 
/iven — Approval of contract by officer 
entrusted to grant licence. ] — .* the 
‘'act that a contract had been approved 
by the officer who was de facto entrusted 
by the Crown with the exorcise of the 
prerogratiTO to grant licences to trade 
with the enemy was an answer to 
>rosecation8 for trading with tiie 
memy. — D onohob v. Schroeder 
22 a L. R. S62.--AUS, 

PART V. SECT. 8. 

61811. Child of mother 

naturalised by subsequent marriaae.'l — 
3ect. 10 (6) o| the above Act does not 


apply to an Infant whose mother by 
her subsequent marriage to a natural- 
ised British subject has herself become 
a British subject but has not, while 
a widow, obtained a certificate of 
naturalisation In the United Kingdom. 
— Jbrger V. Pearce (1920), 27 

C. L. R. 526.— AUS. 


St. Commonwealih Naturaliaaiion 
Acts, 1903-1917, 8, 10— Effectr— Step- 
child of man naturalised under Natur- 
alisalion Act, 1870 (c. 14). 1 — The above 
sect, does not apply to a child whose 
mother has married a man who was 
naturalised under Naturalisation Act, 
1870 (o. 14). — Jerqer V. Peabob 

(1920), 27 C. L. R. 526.— AUS. 


•a. Naturalisatuni. Act, R. 8. O., 
1906 (c. 11)— Status of naturalised 
persons .] — An alien naturalised in 
Canada under the above Act acquires 
the status of a British subject . — Re 
SOLVANQ, [1918] 3 W. W. R. 876 ; 
43 D. L. R. 549.— CAN. 

V i. Naturalisation Acts — Fitness of 
applicant — Prevurus conviction .] — The 
fact that appot. had several years 
before undergone a sentence of 
imprisonment in default of paying a 
fine for supplying intoxioating liquor 
to an Indian is not a bar to his claim 
for naturalisation under the above 
Aots . — Re Bresnik (1920). 58 D. L. R. 
233 : 34 Can. Orlm. Cas. l67.— CAN. 
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Part VI. — Loss of 

682. Add, Annotation : — Aa to (2) Consd. Re Ross, 
Boss V, Waterfteld (1929), 46 T. L. R. 61. 

538. Add. Annotationa : — Consd. Fasbender v. 
A,-G., [1922] 1 Oh. 232. Refd. Re Chamber- 
lain's Settlement, [1921] 2 Oh. 523 ; Fas- 
bender v. A.-G., Kramer v, A.-G., [1922] 2 
Oh. 850. 

586. Add. Ciialion :~26 Cox, 0. 0. 177, D. C. 


British Nationality. 

587. Add. CUationa ;~16 L. G. R. 764 ; 26 Cox, 
0. 0. 244, D. 0. 

588. Add. Annotations : — Consd. Fasbendcr v. 
A.-G.. [1922] 1 Oh. 232. Refd. Re Ghamber- 
lain's Settlement, [1921] 2 Oh. 533; Fas- 
bender v. A.-G., Kramer v, A.-G., [1022] 2 
Oh. 850 ; Kramer v. A.-G., [1923] A. 0. 528. 

538a. British woman marrying alien — In time 

of war.] — Pasbbndeb v. A.-G., Kba^mbr v. 
A.-G., No. 49d, ante. 


Part VIII. — Immigration and Expulsion of Aliens. 

540. Add. AmioicUion : — Refd. Johnstone v Pedlar, 1 641. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1021] 2 A. 0. 262. | [1921] 2 A. 0. 262. 


PART VI. 

sb. Revocation — Whether reascmB need 
be stated.^ — A revocation of a cer- 
tilicato of naturalisation need not state 
the reasons of the Qovernor-Qeneral. — 
MkYEU V. POYNTON (1920), 27 C. Ij. R. 
436.— AUS. 

80 . Effect of Treaty of Peace 

with Germany.] — Art. 278 of the above 
Treaty does not alfeot the right of the 
Governor- General to revoke the cer- 
tificate of naturalisation of a natural- 
born German subject. — Meyer v. 
PoYNTON (1920), 27 C. L. 11. 436.— 
AUS. 

ad. Declaration of intention to be- 
come citizen of foreign State.] — By 
going to the United States & there 
making a declaration of intention to 
become a citizen of that countiTi a 

{ )orson of German birth natuialised 
n Canada does not cease to be a 
British citizen. — Newman (or Neu- 
man) V. Bradshaw, [1917] 1 W. W. R. 
1223; 23 B. O. R. 492.— CAN. 

534 i. British Nationality Staiva 
of Aliens Act, 1914 (c. 17) — Declara- 
tion of alienage — Effect on liabUiiy 
under Military Service Acts.] — A 
natural -born British subject who is 
also an American subject, & has been 
duly called up under Military Service 
Act, 1916, se. 3, 11, is not relieved 
from his obligation to scjrvo by a 
declaration of alienage under British 
Nationality Sc. Status of Aliens Act, 
1014 (o. 17).— Re Horne, [1919] 

N. Z. L. R. 190.— N.Z. 


PART VIII. 


B40 ix. Son of domicil^ China- 

man. 1— The domicil gained by a China- 
man in Canada was hold not avail- 
able for the benefit of liis son, twelve 

S cars of age, who had lived his life- 
ime in China, so os to give the son 
Canadian domicil . — Re Wong Suey 
Mono, [1921] 3 W. W. R, 122.— CAN. 

640 X. Son of naturalised Rus- 

sian .] — A Russian, an insane person, 
was hold for deportation under Im- 
migration Act (Consolidation), s. 3. 
His release was applied for on the 
ground that his father had l>eon 
resident in Canada for a number of 
years. & had been naturalised there, 
& that the domicil of the father 
applied to the son : — Reid : the son 
had no domicil in Canada &; was 
expressly prohibited from landing 
under the Immigration Act . — Re 
LlPSTBlN, [1923] 2D. L. R. 1065 ; 66 
N. S. R. (Q. & R.) 292.— CAN. 


e (p. 103) i. .] — ^A deporta- 

tion order made by an immlgiation 
officer, when there is no Board of 
InquiiT Ir the vicinity of the port of 
entry, must show on the face of it 
that there was no such. Board there. — 
R. V. Bannstbad. Ex p. Hianson, 
Ex p. Mollbr (1920), 56 D. L. R. 
287.— GAN. 


8f. Immigration Act, 1901-1920 — 
Prohibited immigrant— -Onus of proof — 
Evidence of prosecution incomplete .] — 
Where, on a prosecution under sect. 5 
(2) of the above Aot, the prosecution 
proves some only of the relevant facts 
& does not complete them so as to 
enable the tribunal to come to a con- 
clusion one way or the other, the aver- 
ment that deft, is on immigrant & has 
entered the Commonwealth within 
three years before failing to pass the 
dictation test la, under sect. 6 (3), to 
bo deemed to be proved in the absence 
of proof to the contraiy by the per- 
sonal evidenc:o of deft. — Gabiuel v. 
Ah Mook (1924), 34 C. L. R. 591 ; 31 
Argus L. R 84.— AUS. 

sj. Person bom in Aus- 

tralia returning from abroad.] — Whore 
a. person born in Australia has left the 
Commonwealth, the question whether, 
when he attempts to re-enter the 
Commonwealth, ho is an immigrant 
within the above Aot depends on 
whether he is as a fact coming back 
to Australia as to his home. — Donouoe 
V. Wong Sau (1925), 36 C. L. R. 404.— 
AUS. 

sk. AppUcation to immigration 

after date of c/ww^/wtenf.] Applt., an 
alleged prohibited ImmiOTant, entered 
the Couunonwoalth not later than the 
year 1906 & the dictation test, whicjh 
he failed to pass, was applied to him in 
the year 1930. No substantive evi- 
dence was adduced that applt. had 
evadtid an officer, the only evidence of 
this fact being the averment thereof 
contained In the infomiatiou : — Held : 
8. 5 (1) (o) of Immigration Act, 1901- 
1925, only opemtes & applies to Immi- 
grants who enter Australia after the 
date of its enactment. — A h Yoi; v. 
GLEEflON (1929), 43 0. L. 11. .589 ; 4 
A. L. J. 160 ; (1930), Aigus B. R. 273. 
—AUS. 

e (p. 194) i. ** Landing '* — 

What is.] — " Landing ** is the ori^nal 
aot of landing &. not the return of a 
certificated Cldnese resident of Canada 
from a short visit to an adjacent city 
in the United States. — R, v. Fong 
SOON, [1919] 1 W. W. R. 486; 45 
D. L. R 78 ; 31 Can. Criin. Cas. 78.— 
CAN. 

si. Whether repugnant to 

Immigration Act, 1910 (c. 27).]-— The 
powers Sc mode of procedure of the 
Board of Inquiry as to deportation 
under the latter Aot are repugnant to 
the former Act, & do not apply.— 
Re Immigration Aot, R. v. Jen Jang 
How, [19191 3 W, W. R. 271 ; 47 
D. L. R. 538.— CAN. 

sra. .3 — Sect. 18 of the 

former Aot is not repugnant to s. 3 
of the latter Act.— Rc Jung Yin, 11921} 
3 W. W. R. 194.— CAN. 

■n. Chinese Immigration Act, 1923 
(c. 38) — DeportaHon order — Appeal 
from — Person not Canadian citizen or 
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having no Canadian domicil. ] — Held : 
the ct. had no jurisdiction to interfere. 
—Re Yee Foo, [1925] 2 D. L. R. 1131 ; 
44 Can. (Mm. Cas. 17 ; 66 O. L. R. 
669.— CAN. 

sp. S.P. Re Young Sue Hing (1926), 
37 B. C. R. 227 ; [1926] 2 W. W. R. 
374.— CAN. 

sq. .1 — Certiorari in 

general lies with respect to an order for 
deportation made under sect. 20 of the 
above Aot ; & sect. 38 is no bar to its 
application to such orders when made 
without or in excess of jurisdiction or 
in violation of the essentials of justice. 
— Re Low Hong Hing, [1926] 3 

D. L. R. 692 ; [1926] 2 W. W. R. 697 ; 
40 Can. Grim. Cas. 65; 37 B. C. R. 
296.— CAN. 

dj., Alien allowed to land pending 

inquiry — Omission to obtain deposit as 
security.] — Held: not equivalent to 
an assent to the alien being landed. — 
R. V. Lee Chow Ying, [1927] 1 

W. W. R. 527 ; 47 Can. Grim. Cas. 
203 ; 38 B. 0. R. 241.— CAN. 

8t. Certificate obtained by-fraud - 

Conclusive.] — When the Controller of 
Chinese Immigration has concluded 
after inquiry that a Chinaman Is 
entitled to enter Canada & has per- 
mitted him to land Sc given him the 
oertifleato provided for In sect. 17 of 
above Act, the Controller has ex- 
hausted his jurisdiction & even though 
It is afterwards discovered that a 
fraud has been committed on him, 
the Chinaman’s rigiit to be in Canada 
oan be contested only before a judge 
as provided in sect. 1 7 of above Aot. — 
H. V. Chin Sack, [1928] I D. L. R. 779 ; 
[1928] 1 W. W. R. 618 ; 49 Can. 

Grim. Cas. 43; 39 B. C. R. 223.— CAN. 

8V. Habeas corpus — Right of 

person claiming Canadiah Irirfh .] — 
Chinese Immigration Act, 1923, o. 38, 
8. 38, enacts iiiforentially that any- 
one Claiming Canadian birth has a 
right to apply for relief by way of' 
habeas corpus from the Comptroller’s 
decision. — Re Chinese Immigration 
Act & Lee Chow Ying (1928). 49 
Cun. Grim. Gas. 168 ; 39 B. C. R. 322.— 
CAN. 

8W. Chinese. Immigration Act, 1927 
(c. 95) — Decision as to 'validity of 
certificate — No appeal.] — Ex p. Chin 
Shack (B. C.) (1928), 50 Can. Grim. 
Cas. 137.— CAN. 

sx. J Previous dcintriation — lJur 

to admisHion.] - Re LiM CooiE Foo, 
119.31 1 1 W. W. R. 2.33 ; rcim.. [1930] 1 
W. W. R. 894 ; 53 Can. C. C. 357 ; 42 
B. C. R. 496 ; sub iwm. R. v. LiM 
CooiE Foo (1930), 54 c:5au. C. C. 383 ; 
43 B. C. R. 54. — CAN. 

gy, Habeas corpus — Order for 

examinatiem — •Ap2>ealfro7n.] — R. v. IjEE 
Moon Koo, [1931] 1 W. W, R. 671.— 
CAN. 

q (p. 195) 1. Detention for return 

to country not specified in order — After 
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543a. .] — In making a recom- Shaffner (1020), 14 Or. App. Rep. 131, 

mendation for expulsion part of a sentence 0. O. A. 

regard must be had to the period of the 543b. — — .] — 11. v. Gilbert 

alien’s residence in this country. — R. v. (1921), 16 Or. App. Rep. 34, O. O. A. 


admiitance refused by country specified 
in order.] — Aii order liad been made 
under the abore Act for deportation 
of a native of India to the United 
States. On the refusal of the United 
States immigration olttcials to allow 
Idm to enter he was held for deporta- 
tion to India : — field : he was illegally 
detained & was entitled to his disohaige. 
— Re Santa Singh, 11924] 3 D. L. R. 
1088 ; 3 W. W. 11. 164 ; 34 B. C. R. 
100.— CAN. 

q (p. 195) ii. Attempting to land 

forbidden person.] — R. v. Palangio 
(1912), 22 O. W. R. 640 ; 3 O. W. N. 
1440 ; 4 D. L. R. 611.— CAN. 

tz. Wliether repugnant to 

Chinese Immigration Act, R. IS. C., 
1906 (c. 95).) — Re IMMIGRATION Act, 
R. V. Jen Jang How, [19191 3 W. W. R. 
271.— CAN. 

8a. Proceedings under — Not 

criminal proceedings.}— R. v. Ai.ama- 
7.0FF, [19191 3 W. W. R. 281 : 47 

D. L. R. 533.— CAN. 

sb. .1 — Re Immi- 

gration Act & Wong Sheb (14)22), 
66 D. L. R. 485 ; 37 Can. Grim. Cos. 
371 ; [19221 2 W. W. R. 156.— CAN. 

sc. .1 — Re Pong 

Fook Wing, Re Immiqratio.n Act, 
[1923] 4 D. L. R. 1034 : 3 W. W. R. 
819.— CAN. 

t (p. 195) i. Person not 

Canadian citizen or having Canadian 
domicU.] — The ot. cannot interfere 
with what is done Is by the Immigra- 
tion officers looking to the deportation 
of aliens who have not acquired 
Canadian domicil. — Re Gottessman 
(1918), 29 Can. CTlm. Cas. 439 ; 41 
O. L. R. 547 ; 13 O. W. N. 344.— CAN. 

t (p. 195) ii. .1— 

Motion for release from custody of one 
hold for deportation under an order of 
n Board of Inquiry, was dismissed for 
want of jurisdiction In the ct, under 
B. 23 of the above Act. Appet. had 
not shown that he was a Canadian 
citizen or had Canadian domicil. — 
11. V. ScHOPFELRKi, [1919] 3 W. W. R. 
322.— CAN. 

t(p.l95)iii. 

The ct. has no power to Interfere with 
an order of deportation made by the 
Board of Inquiry uuloss the person 
ordered to be deported be a C)anadian 
citizen or have Canadian domicil. — 
Re lM.>!iaBATioN Act & Wong Sheb 
(1922), 66 D. L. R. 485 ; 37 Can. Crim. 
Cas. 371; [1922] 2 W. W. R. 1.56; 
revsg. 59 D. L. U. 626 ; 36 Can. Crim. 
Cas. 405 ; 30 B. C. U. 70.— CAN. 

t (p.l95) iv. .] — Habeas 

corpus will lie In respect of a deporta- 
tion order made by an immigration 
officer whose jurisdiction so to act in the 
stead of a Board of luqiili-y is not show n 
on the face of the order, although an 
appeal by appot. to the Minister of 
the Interior under s. 19 of the above 
Act has been unsuccessful. — R. v. 
HANN8TI5AD, Ex p. HlANSON, Ex p. 
Moller (1920), 55 D. L. R, 287.— CAN. 

t (p. 195) V. .] — If it 

be proved that the Board of Inquiry 
has not acted judioially, but merely 
on instructions from Ottawa, iu 
ordering the deportation of a China- 
man, the ct. w'ould bo bound to grant 
an applicatiou for a writ of habeas 
corpus. — Re Jung Yin, [19211 3 

W. W. R. 194.— CAN. 

t(p.l95)vi. .] — Auap- 

peal lies in habeas corpus proceeding 
where a person is detained under the 
above Act. — Re Immigration Act & 
WONO SUKB (1922). 66 U. L. R. 485 ; 
37 (Jan. Crim. (Jos. 371 ; [19221 2 

W. W. R. 156.— CAN. 


t (p. 1 95 ) vU. . 1— An ap- 

peal lies to the Ct. of Appeal from an 
order made in habeas corpus proceedings 
releasing a person detained under the 
above Act. — Re Pong Fook Wing, Re 
Immigration Act, fl9231 4 D. L. R. 
1034 ; 3 W. W. R. 819.— CAN. 

V (p. 195) 1. Chinese 

immigrant.}— Vnder s. 23 of the above 
Act the ot. is prevented from interfering 
with the decision of a Board of Inquiry 
couoerning the admission of a China- 
man to Canada. — Re Wong Sit Kit, 
[19211 3 W. W. R. 118.— CAN. 

V (p. 195) li. .] — 

The decision of a Board of Inquiry as 
to tlie admission of a Chinaman is not 
subject to review by the ct. — Re 
Wong Suef Mong, [1921] 3 W. W. R 
122.— CAN. 

8d. Immigration Amendment Act, 
1919 (c. 25) — Not retrospective .] — 

Re Immigration Act & Santa Singh, 
[19201 2 W, W. R. 999.— CAN. 

88. Apjgointment of immigra- 

tion officer — Sufficiency.] — The signa- 
ture of the Acting Deputy Minister 
of Immigration & Colonisation is 
sufflclont. — Re Pappas, [19211 1 

W. W. R. 949.— CAN. 

sf. Deportation order — Form 

of order. ] — ^Where an order only stated 
“ P. O. 23 *’ os the reason for deporta- 
tion : — Held : such an order was 
defective. — R. v. Lantalum, Ex p. 
Offman (1921), 62 D. L. R. 223 ; 35 
Can. Crim. Cas. 295 ; 48 N. B. R. 448. 
—CAN. 

gg. Amendment of 

order .] — ^An order of deportation. 
Insufficient In form as not showing 
jurisdiction, may be amended by the 
immigration offloer. — Re Pai’PAS, [19211 
1 W. W R. 949.— CAN. 

sh. Immigration Law (R. S. V.. 
1927, c. 93) — Right to annul cxjmlsion 
order.] — The tribunals have not power 
or jurisdiction to annul an expulsion 
order made against an immigrant on 
the strength of the immiCTation law 
even if they think the offlciuls charged 
wrlth administering the said law have 
not applied their orders correctly. — 
Yershemskt V. Moquin (1928), Q. R. 
45 K. B. 166.— CAN. 

*a. Right of illiterate relatives to 

admission — Effect of dieq^lificatixm ..] — 
M., an immigrant b'om Japan iu 1914, 
Bubsoquoutly obtained a oertiilcato of 
uatm'^sation as a Canadian citizen. 
In 1928 his wife & two chlldi'en on 
an-ivlng at Victoria from Japan won? 
refused entry on the ground that they 
had not in their possession a valid 
passport issued in & by the Govern- 
ment of the country of which they were 
citizens as roQuired by order in council 
pursuant to sect. 3 (1) of the Immigra- 
tion Act. On habeas corpus proceed- 
ings appets. claimed that notwith- 
standing their not having a passport 
they were entitled to admission into 
Canada by virtue of sect. 3 (f) of tho 
Immigration Act : — H<M : sect. 3 (t) 
is restricted to the question of illitoraiy 
of relatives of an admitted immigrant. 
Sc when otherwise disqualified such 
persons are prohibited from entering 
Conaila. — Re Toku Nishi (1928), 
41 B. C. R. 199.— CAN. 

ib. Warrant of deportation 'need 

not be. addressed Ui officer where alie.n 
detained.] -He Mah Fung (1930), 54 
Can. C. C. 374.~CAN. 

g|.. Validitv of deportation order 

— What must be stat^.] — ^An order for 
deportation made by a Board of 
Inquiry under sect. 33 (7) of Imniigra- 
tion Act, 1927, which states that it was 
made because the deportee hod entered 
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Canada surreptitiously is not invalid 
booausc it does not also state that the 
Board found that he was not a Cana- 
dian citizen and did not have Canadian 
domicile. — R. v. Takhab, [1931] 3 
W. W. R. 37. —CAN. 

St. .] — In a deporta- 

tion order the reasons for the deporta- 
tion must be clearly stated. It is not 
sufficient to state as a reason that tho 
deportee’s entry was effected contrary 
to sect. 35 (7) of the Immigration Act. 
If not sufficiently stated the deportee 
is entitled to bo discharged on riabeas 
corpus. — Re Munetaka Samejima, 
[1931] 3 W. W. R. 66.— CAN. 

BO. Opium dt. Narcotic Drugs Acts 
— Proceedings under — Not criminal pro- 
ceedings.] — Rehoo Len (No. 1), [1924] 
1 D. L. K. 909 ; 1 W. W. R. 733 ; 41 
Can. Crim. Cas. 386 ; 33 B. C. R. 
448.— CAN. 

sk. Conviction under — No 

order against deportation — Power to 
make subsequent order.] — There is no 
power to make an order except at the 
time of conviction. — Re Joe Fong 
(1923), 53 O. L. R. 493 ; 24 O. W. N. 
39.— CAN. 

order against deportation made sub- 
soquonbly is invalid. — R. v. Lee Park, 
[1924] 4 D. L. R. 883 ; 3 W. W. R. 
490.— CAN. 

sn. Necessity for 

order.] — Since undor Opium & Narcotic 
Drug Act, 1923, s. 25, deportation 
follows automatically in the case of the 
conviction of an alien under sect. 4 (d), 
it is not neoessary for a formal order 
for deportation to be made In snob a 
case. — R. v. Woo Fong Tot (B.G.), 
[19261 3 W. W. R. 703.— CAN. 

go, Validily of warrant .] — 

The omission of the figures *' 1923 ” 
from tho citation of the Act does not 
Invalidate the warrant. — R. v. Qan, 
[1925] 3 W. W. R. 783.— CAN. 

sp. Subsequent detention 

for deportation — V alidUy. ] — Aooused 
was convicted under s. 5a (2) of the 
1911 Act Sc fined with imprisonment 
in default of payment. The fine was 
not paid, Sc on the termination of 
the fmprlsomnont prisoner was held 
for deportation under s. 105 : — Held : 
tho purpose of s. IQb was to superadd 
the penalty of deportation as a con- 
sequence of a conviction for tho com- 
miSlsion of any of tho statutory olTonces 
created by s. 6a. — R. v. How, [19231 
4 D. L. R. 1007 ; 56 N. S. R. (Q. Sc R.) 
372.— CAN. 

sq. Application 

for release,] — Whore an alien has been 
convicted under s. 6a (2) of tho 1911 
Act Sc upon termination of tho im- 
prisonment imposed is detained for 
deportation under s. 105. he is not 
entitled to release on habeas corpus on 
the ground of having Canadian domioil 
within Immigration Act, s. 43. — 
R. V. Chang SONG, [1924] 1 D. L. R. 
1101; 1 W. W. R. 778 ; 42 Can. 

Crim. Cas. 8 ; 33 B. C. R. 176.— CAN. 

warrant of deportation regular o^ts 
face having issued after prisoner bad 
served Ids sentence on conviction under 
the 1911 Act, the ot., on an application 
in habea.s corpus proceedings, can only 
inquire into the truth of the statements 
made in the warrant, Sc cannot inter- 
fere by reason on tho unlawful imposi- 
tion of hard labour by the sentence Sc 
conviction. — R. v. Chow Tong (1924), 
34 B. C. R. 12.— CAN. 

St. — r- .) — Where 

a prisoner has been convicted of an 
iiifraoUon of tho 1923 Act Sc is held for 
deportation, the mere fact that the 



VoL IL—AHeiis. Cmm 544--S51. 


544. Add. AnnoiaHons :--As to (2) Polld. B. 
Shiver (1920), 14 C!r. App. Bep. 181 ; B. v. 
Bogoil (1924), 18 Or. App. Bep. 1. 

544ft. Family domiciled in 

Bngland.] — B. v. Booofv (1924), 18 Or. 
App. Bep. 1, 0. O. A. 


547. Add. Annoiaiion: — ^Folld. B. v. Gilbert 
(1921), 16 Cr. App. Bep. 84. 

54Sa, Unnecessary aggravation 

of sentence involved.] — ^B. v. Irving (1020), 
15 Or. App. Bep. 61, O. O. A. 

551. Add. Annatcdiona : — Consd. Eshugbayi Eleko 


warrant oommlttinff him for deporta- 
tion, althooffh staunff him to be an 
alien, does not show or recite that a 
Board of Inqttirr was held as provided 
hr Immigration Aot, is not a ground 
for srantins a writ of habeas corpus, — 
R. V, Obb Dbw (No. S). [1924] 3 D. L. R. 
180 ; 2 W. W. R. 793 : 42 Can. Crim. 
Oas. 213; 33 B. 0. R. 648.-~OAN. 

sv. .h-Held: 

habeas corpus prooeedlnge were pro- 
fVMMiiwgn ** iudatnflp out of a orimlnal 
ohatffe,** & within the exception to the 
Jnrisaiotion of the Supreme Ot. of 
Canada nnder Supreme Ot. Aot, R. S. C., 
1906. B. 36. — JUNOO Lbb V. R., [1927] 
ID.Lr. 721; 46 Can. Crim. Oas. 329; 
[1926] S. O. R.652->0AN. 

•w. jippeal ,} — 

Aoonsed was oonvloted nnder s. 6a (2) 
of the 1911 Aot, Sc condemned to pay a 
fine. Sc in default of payment to 
Imprisonment. Upon termmation of 
the imprisonment he was kept in 
onstody for deportation under s. 106. 
A writ of habeas corpus was erranted Sc 
accused ordered to be discharged from 
onstody. On aimeal the order was 
sustained. — Be mah Shin Shono, 
Be SiNO Yim Hono, [1923] 4 D. L. R. 
844 : 39 Can. Crim. Cas. 401 : 32 
B. 0. R. 176 ; [1923] 1 W. W. R. 
1366.— GAN. 

WhBTO an alien on the termination 
of his Imprisonment, imposed on oon- 
vlotion under the 1911 Aot, is detained 
pending deportation Sc he applies for 
habeets corpus, but is refused release, 
an appeal from such refusal lies to the 
Ot. of Appeal . — Re Loo Lbn (No. 1), 
[19241 1 D. L. R. 909 ; 1 W. W. R. 733 ; 
41 Can. Crim. (Das. 386 ; 33 B. O. R. 448. 
—CAN. 

gy, — .. ■ ■ .... ValidUv of war- 

ram of deporfotfioB.]— The omls^n of 
the Cgures ** 1923 from the citation 
of the Aot does not invalidate the war- 
rant. — R, e. JxTNQO Ijbb (1926), 46 
Oan. Orlm. Oas. 92 j 87 B. O. R. 318 ; 
[1926] 2 W. W. R. 734.— OAN, 

BSE. Chinese Bxcluaion Act. 1904 
(o. 37) (Cape) — Deportation after con- 
viction — Effect of exemption certificate,] 
— ^Applts., being Chinamen Sc holders 
of exemption oertiCoates under the 
above Aol, having each been oonvloted 
at least twice for offences against 
the gambling laws, but none of them 
having served two terms of imprison- 
ment : — Held : not to be exempted 
under s. 2 (e) of the Aot from s. 84, 
Sc liable under the terms of the latter 
sect, to be deported. — ^As Yet v. 
Union Govbbnmbnt, [1921] App. D. 
97.— S. AF. 

sa. Act 22 of 1913 — Prohibited 
immigrant — Atiano — Holding gualifi- 
cations for residenoe.] — The entry of 
applt., an Asdatlo, into Natal was not 
dimvered until Apr. 1916, when he 
was arrested €ua a prohibited immi- 
grant under 8. 4 (1) (a) of the above 
Act i — Held : he had obtained no title 
to reside in the Union until he had 
suooeasfuUy presented himself as an 
immigrant no matter how well quali- 
fied he might be to obtain a title to 
reside in the Union. — Dbsai v, Immi- 
OBANTO* Appbal Boabd (1916). 37 
N. L. R. 277.-5. AP. 

sb. ■ — — Indian returning 
after temporary residenoe in Indian^ 
Domtca certMoate not aoMired More 
departure to India,} — ^Applt., a resident 
in Natal from 1897, in 1911 went to 
India with the olceot of seekhig a 
wife there from among his own rela- 

J.B. 


tloiis. Prior to leaving for Tndifl. he 
applied to the authorities for a oe> 
tmoate of domloll, but that oertlfioate 
was Illegally refused. Applt. *8 visit 
to India was extended to a period of 
four years, Sc he returned to Natal in 
Apr. 1916 : — Held : applt. *8 visit to 
India was for a Bpeoiiu or temporary 
purpose ; the home in Natal oonlhined 
to he his place of permanent abode. Sc 
he was domiciled in Natal within s. 80 
of the above Act.— Kajes v. Immi- 
grants* Appeal Board (1916), 37 
N. L. R. 42.— S. AF. 

■0. DomicU cer- 

tificate aoguired before departure to 
India,} — ^Immigrant, an Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a oertlfioate of domicil. In 1902 
immigrant went baok to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Aot : — 
Held: the certificate conferred upon 
him rights, which were not restrloted 
by the above Aot, Sc there was no 
intention on the part of immigrant to 
abandon his domioil in Natal. — Re 
Rcngasamt Ohetty (1917), 38 N. L. R. 
42.-5. AF. 

Bd. Domicil cer- 

tificate acQuired by deceased parent .] — 
K., the possessor of a oertifloate of 
domloll under the above Aot, brought 
his wife Sc son, N., to Natal from India 
in 1911. In 1914 they returned to 
India Sc lived there till after K.'b 
death in Natal in 1917. On a ques- 
tion as to whether N. could ot right 
enter Natal in 1920 :— Held ; N. had 
no such right under s. 6 (p) of the 
above Aot, as he had no father domi- 
ciled in Natal. — Nathoo v. Immi- 
grants' Appeal Board (1921), 42 
N. L. R. 30.— 5. AF. 

se. Second wife of 

Mohammedan.] — ^Where a Mohamme- 
dap’s daughter Sc her mother have re- 
turned to India Sc both are residing there, 
another wife of snob Mohammedan is 
not a prohibited immigrant. — Mariam 
Sc Mahomed v. Immigrants* Appeal 
Board (1918). 39 N. L. R. 382.— S. AF. 

b1. Sons of domiciled 

parents — Resident in another province,] 
— ^M. Sc Y., Asiatics, Sc the minor sons 
of parents resident in the Transvaal, 
but formerly resident in Natal, Sc 
holding oertiflcates of domicil nnder 
the above Aot, were declared pro- 
hibited immigrants in Natal, neiuier 
M. or Y. ha'nng ever been resident in 
Natal save for temporary purposes 
during which periodis their parents 
remained in the Transvaal.— Mahomed 
V, Principal Immigration Officer 
(1921), 42 N. L. R. 337.— 5. AF. 

sg. Parent resident 

in 7ndia.]— Applt. was bora in India, 
in 1913, of a woman who was recognised 
as the wife of an Indian, S., hut who 
had never been in the Union. S. had 
entered the Transvaal in 1907 Sc had, 
thereafter, acquired a domicile of 
choice in the Tranvaal, but in 1919 
had returned to India, Sc had since not 
been in the Union. Save that there 
was evidence that S. was undergoing 
medioal treatment in India, there was 
no explanation of his long stay there. 
He had shares to the value of 54,000 
in a business in the Transvaal but had 
apparently never taken any active 
pan in the buslnees. Applt., aged 12, 
anlved in the Union Sc maimed a right 
to enter the Union under Act 22 of 
1918, 8. 6 \g). On imp^ from a 
Judgnsent of a Provlnolal Div. in a case 
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stated by the Immigrants Appeal 
Board : — Held : assuming the onus 
rested upon the immigration officer, 
the Board was entitled to find that S. 
had abandoned his Transvaal domicile, 
3t, therefore, applt. was a prohibited 
Immigrant. — ^BCahomed v. Principal 
Immigration Officer, [1929] App. D. 
190.— S. AF. 

■h. Deportation under — Oon- 

viction obtained without Union.] — A 
person not born in the Union of South 
Africa who is oonvloted of an olfenoe nn- 
der B. 4 (1) (h) of the above Aot is liable 
to be deported under s. 22, whether the 
oonviotiou took place within or 
without the Union. — Collingwood 
V, Union Government, [1917] Anp. D. 
650.— S. AF. 

bJ. Roardinff ship before 

examination ofimmigremia completed .] — 
Where a person was oonvictea of being 
on board a ship before the general 
examination of immigrants had been 
completed. Sc stated in defence that 
notice to the master of the ship had 
been given : — Held : he was x^htly 
oonvloted. — ^Anglia v, R. (1918), 39 
N. L. R. 147.— 5. AF. 

8k. Decision of immigration 

authority — Jurisdiction of court to 
interfere,] — The ot. may interfere 
where there is a manifest absence of 
jurisdiction or if an order is made 
or obtained fraudulently. — Union 
Government v. Fakir, [1923] App. D. 
466.-5. AF. 

gl, .] — Appot., an 

Asiatic, had been declared by the 
immigration officer of Natal to be a 
prohibited Immigrant. On applica- 
tion to the ot. for an order restraining 
his deportation : — Heid : as the Im- 
migration officer had not acted out- 
side his Jurisdiction or maid fide, the 
ot. had no Jurisdiction to make the 
order prayed. — Narainsamy v. Prin- 
cipal Immigration Officer, [1923] 
App. D. 678.— S. AF. 

sm. Requirement of immigration 

offloer — Effect.] — ^When an immigration 
officer requires a person to make Sc 
sign a deolaration under seot. 19 (1) (a) 
of Aot 22, 1913, his requirement 
becomes a requirement of the Aot, Sc 
failure to comply therewith is an 
oilenoe under sect. 27 (d);— R. v. 
LAHoaroN, [1930] N. L. R. 47. — 
S. AF. 

sn. Immigration A Indian Relief 
Act, 87 of 1927, a. 6 — Retrospective.] — 
Principal Immigration Officer v, 
PURSHOTAM, [1928] App. D. 435. — 

S. AF. 

so. Indian Immigration Act. 1891 
{Natal) — Liability of employers for 
medical attendance on IvAian immi- 
grants.] — Employers were held liable 
under the above Aot for medical 
attendance on Indiem immigrants, 
who, after being free, had not re- 
indentured, themselves Sc for their 
desoendants. — Indian Immigration 
Trdbt Board op Natal r, Govind- 
SAMT (1920), 37 T. L. R. 128.— 5. AF. 

6621. Aliens Restriction Order. 1916 
— Power of expulsion in war time — 
Validixu of Order — Power to specify 
desHnoHon.} — Beta: par. 26 of tne 
above Order was within the authority 
conferred by War Precautions Act, 
1914-1916, s. 6 ; it conferred a dis- 
cretion upon the Minister to make an 
order for the deportation of any par- 
ticular alien. Sc authorised his snDse- 
quent arrest Sc detention Sc the placing 
him on board a ship chosen by the 
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V. Nigeria Govt., [1031] A. O. 802. Reid. 
Brightman v, Tate (1919), 35 T. L. B. 209 ; 
R. V. Brixton Prison, Ex p. Bloom (1920), 90 
L. J, K. B. 574 ; R. v. Home Secretary, 
Ex p. Bressler (1924), 131 L. T. 386. 

551a. .] — ^iens Order, 1919, ait. 

12, par. 1, which empowers the Secretary 
of State “ if he deems it to be conducive to 
the public good ** to make a deportation 
order against an alien, is not ultra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is themfore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard. — R. v. Lkman 
Street Police Station Inspector, Ex p, 
Venicofp, B. V , Secretary op Staits for 
Home Affairs, Ex p, Venicofp, [1920] 3 

K. B. 72 ; 89 L, J. K. B. 1200 ; 23 L. T. 
573 ; 84 J. P. 222 ; 36 T. L. R. 677, D. C. 

Anrioiation : — Refd. R. v. Home Secreteur* Ex p, Bressler 
(1924). 131 L. T. 386. 

653, Add, Annotations : — As io (1 ) Consd. R. v. 
Home Secretary, Ex p, Bressler (1924), 181 

L. T. 386. Refd. Brightman v.'Tate (1919), 
35 T. L. R. 209. 

553a. Aliens Restriction (Amendment) Act, 

1919 (c. 92) — Power of expulsion in time of 
peace.] — Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After havi^ served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 


made an order for the deportation of appct. 
Upon an application for a writ of habeas 
corpus : — Held : the order of the Secretary 
of State was not ultra vires, but was within 
the powers conferred upon him by the above 
Acts, Aliens Order, 1920, art. 12. — R. v, 
Brixton Prison (Governor), Ex p. Bloom 
(1920), 90 L. J. K. B. 674 ; 124 L. T. 375 ; 86 
J. P. 87 ; 19 L. G. R, 62 ; 26 Oox, O. 0. 687, 
D. 0. 

553b. .] — The Order in Coimcil 

made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1020, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), Ac 1921 (c. 63).— R. v. 
Brixton Prison (Governor), Ex p. Sugar- 
man (1922), 127 L. T. 27 ; 86 J. P. 76 ; 38 
T. L. R. 325 ; 27 Cox, C. C. 208, D. C. 

553c, Form of order by Secretary 

of State.] — The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order. — R. v. Home Secretary, 
Ex p, Bressler (1924), 131 L. T. 886 ; 88 
J. P. 89 ; 68 Sol. Jo. 646 ? 22 L. G. R. 460 ; 
27 Cox, C. C. 666, C. A. 

553(i. Recommendation for deportatiou 

— Right of appeal.] — B. v, Graham Camp- 
bell, Exp, Ahmed Hamid Moussa, No. 668h, 
post. 
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557. Add, Citation Cox, C. C. 16, D. C. 

558a. Aliens Order, 1920.]— (1) 

The word “keeper” in the above Order 
of 1920, art. 20 (2), includes the lessee of 
V a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years* lease would 
not constitute “ premises ” within the above 
Order of 1920, art. 0, but that art. docs not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance of electric light, & so on. — Rodda v, 
Godfrey (1026), 96 L. J. K. B. 704; 90 
J. P. Ill ; 42 T. L. R. 473 ; 24 L. G. R. 
311 ; 28 Oox, O. 0. 209, D. C. 

558b. .] — The fact that 


the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with the 
obligation to require such person to sign a 
statement as to his nationality. — Williams 
v, Jones, [1928] 2 K. B. 227 ; 97 L. J. K. B. 
606 ; 139 L. T. 167 ; 92 J. P. 79 ; 44 T. L. R. 
511 ; 26 L. G. R. 318 ; 28 Oox, 0. 0. 505, D. 0. 

558c. Allens Restriction (Amendment) Act, 

1919 (c. 92) — Restrictions as to change of 
name — Carr;^ng on business under pre-war 
name.] — Resp., who was an alien, & whose 
real name was Karel KoUross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
same name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp. continued to be known 
as Karel Kollross, & he was registered in 


Minister, & his detention there whilst 
the ship was in the territorial limits of 
the Commonwealth ; & such an order 
was not rendered invalid by the iaet 
that the Minister made it for tiic 
purpose of carrying out an agreement 
by which the Commonwealth Govt, 
was under an obligation to the country 
of which the particular alien was a 
subject to assist as far as possible in 
enforcing the return to that country 
of persons liable to military service 
there. — Ferrando v. Peabob (1918), 
25 C. L. R. 241.— AUS, 

sp. — ^ Necesaiiv of com- 

munication of deportation order to alien,] 


— Par. 2 j of the above Order does not 
require communication to the alien 
of a deportation order made under it 
by the Minister of Defence. — ^M eyeb 
r. POYNTON (1920), 27 C. L. R. 436.— 
AUS. 

sr. Form of deportation 

order.] — Such order need not bo in 
any particular form. — Jeruer v. 
Pearce (1920), 28 C. L. R. 588.— AUS. 

•w. Aliena Reatriction Order, 191G 
— Power of expulaion in war time — 
Subject of allied State liable for military 
service.]-— The Minister having ordered 
the deportation of an Italian subject 
for military eervioe, the ct. refused 
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an application for a rule niai for 
habeaa corpua, the matter being iu 
the Minister’s disorotlon under the 
above Order. — Ex p. Maogi (1918), 18 
8. R. N. S. W. 160.— AUS. 

PART IX. 

sx. liegistration — No proof of no 
•permanent plaee of reaidencc.] — Deft, 
was oonvlcted for neglect to register as 
an enemy alion. There was no evidence 
that deft, had no permanent place of 
residence in Canada: — Held: the charge 
could not suooeod. — R. v. Hackman 
(191^4^0. L. R. 224 ; 16 O. W. N. 
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that name as the p^prietoi of the Widmore 
Laundry under Ilegistration of Business 
Names Act, 1916 (c. 58). An information 
having been preferr^ against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1014, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information : — Held : the justices were right, 
as resp. had committed no offence against 
sect. 7 (1), by taking over an old'established 
business with a pre-war name & continuing 
to carry it on under that name. — ^B running 
V. Kollboss, [1923] 1 K. B. 311 ; 92 
L. J. K. B. 323 ; 128 L. T. 600 ; 87 .T. P. 
41 ; 39 T. L. R. 129 ; 67 Sol. Jo. 278 ; 21 
L. G. K. 108 ; 27 Cox, 0. O. 383, D. 0. 

568d. Addition of & Co/^— An 

alien uses a name “ other than that by which 
he was ordinarily known ” on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words “ & Co.” — 
Evans v. Piauneau, [1927] 2 K. B. 374 ; 96 
L. J. K. B. 734 ; 137 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. R. 624 ; 26 L. G. R. 321 ; 28 Cox, 
0. 0. 410, D. 0. 

558e. Prosecution under — Whether 

offences triable on Indictment.] — (1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the tnal. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed^ — R. v. Kakblo, 
[1923] 2 K. B. 793 ; 92 L. J. K. B. 997 ; 129 
L, T. 477 ; 87 J. P. 184 ; 39 T. L. R. 671 ; 
68 Sol. Jo. 41 ; 27 Cox, 0. 0. 464 ; 17 Or. 
App. Rep. 160, 0. 0. A. 

558 £, Proof of Order,] — R. v. 

Kakelo, No. 658e, ante, 

568 g, Proof of alienage.] — R. v, 

Kakelo, No. 658e, ante, 

658h. Appeal — ^Effect of ambiguous 

plea.] — ^Appct. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before the magistrate he was asked “ Are you 
an Egyptian ? “ to which he answered 
“ Yes.** He was then asked “ Did you tell 
the registration o^er that you intended to 
change your residence, & tell him when & 
where you were going ? ** to which he 
answered “ No.** Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against Him : — Held : appcit. had not pleaded 


guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), 8. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 68), s. 37, &, therefore, 
he had a right of appeal to quarter sessions 
by virtue of those sections. — R. v, Gbahasi 
Campbell, Ex p, Ahhbd Hamid Moussa, 
[1921] 2 K. B. 473 ; 90 L. J. K. B. 818 ; 126 
L. T. 310 ; 85 J. P. 189 ; 37 T. L. R. 611 ; 
19 L. G. R. 401 ; 26 Cox, C. C. 747, D. C. 


6581. From recommendation 

for deportatlo^ — R. v, Graham Campbell, 
Ex p. Ahmed Hamid Modssa, No. 568h, ante. 
558J. Aliens Order, 1920 — Effect on acquisi- 

tion of English domicile.] — Boldrini v. 
Boldrini (1931), 48 T. L. R. 94 ; 75 Sol. Jo. 
868, C. A. 

559. Add, Annotation : — Refd. Ronnfeldt v, 
Phillips (1918), 35 T. L. R. 46. 


560. Add, Annotations : — Consd. Ernest v. Metro- 
politan Police Comr. (1919), 89 L. J. K. B. 42. 
Refd. Brightman v. Tate (1919), 35 T. L. R. 
209 ; Re De Keyser’s Royal Hotel, De 
Keysor’s Royal Hotel v, R., [1919] 2 Ch. 197 ; 
Chester v. Bateson, [1920] 1 K. B. 829 ; 
Powle V. Monsell (1920), 90 L. J. K. B. 105 ; 
Gurney v, Houghton (1920), 123 L. T. 706 ; 
Hudsons* Bay Co. v, Maclay (1920), 36 
T. L. R. 469 ; R. v. Lemon Street Police 
Station Inspector, Ex p. Venicoff, [1920] 
3 K. B. 72 ; R. v. Wormwood Scrubbs Prison, 
[1920] 2 K. B. 305 ; Shutler v, Rolfe (1920), 
36 T. L, R. 828 ; R. v. Cannon Row Police 
Station Inspector, Ex p, Brady (1921), 91 
L. J. K. B. 98. Refd. K. v. Minister of Health, 
Ex p, Yaffe, [1930] 2 K. B. 98. Mentd. 
Brown v. Dagenham U. C. (1929), 98 
L. J. K. B. 565. 

661. Add, Annotations : — Refd. R. v. Secretary of 
State for Home Affairs, Ex p, O’Brien, 
[1923] 2 K. B. 361. Mentd. Re Clifford & 
O’Sullivan, [1921] 2 A. 0. 470 ; Secretary of 
State for Home Affairs v. O’Brien, [1923] 


A. C. 603. 

501a. Restrictions as to change of name — 

Vaiidity.] — Appit., a foreigner by birth, 
became a naturalised British subject in 1912, 
& changed his name by deed poll in 1915 
from Ernst to Ernest. In 1919 he was 
convicted under reg. 14h of the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which he was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was ultra vires, on the 
ground that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8), to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects ; & that the regulations 

purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so i—Held : reg, 14h was not 
ultra vires because it discriminated between 
naturalised & natural-bom British subjects. 

Regulations made by the Ejmg in Council 
under Defence of the Realm Act, 1914 (c. 8), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty. — Ernest v. Metropolitan 
Police Comr. (1919), 89 L. J. K. B. 42 ; 
121 L. T. 222 ; 83 J. P. 182 ; 35 T. L. R. 
512 ; 17 L. G. R. 448 ; 26 Cox, C. C. 458, D. C. 

568. Add, CitcUion : — ^26 Oox, 0. C. 58, D^ 0. 
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146. Add. Annotation : — As to (1) Refd. British & 
Foreign Marine Insce. v. Gaunt, [1021] 2 
A. C. 41. 

145a. Animal killed — Meaning of " external & 
visible injury.**] — A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
CO. under the policy. The insured’s horse, 
drawing a loaded van, ^t out of the driver’s 
control, bolted, & fell into a ditch with the 
van on top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained: — Held: (1) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, & the injury 
was external & visible ; & (2 ) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the horse should 
be duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition. — 
Burbidge & Son v. Haines (F. H.) & Sons, 
Ltd. (1918), 87 L. J. K. B. 641 ; 118 L. T. 
681 ; 62 Sol. Jo. 621, D. C. 

161. After this case add “ See. also, Constitu- 
tional Law, Vol. XI., p. 680 ; Copyholds, 
Vol. XIII., pp. 21 ct seq:' 

154. Add. Ciiaiion .-—IT C. B. N. 8. 251, n. 

Add. Annotations : — Refd. Bead v. Edwards 
(1864), 17 C. B. N. 8. 245 ; Gayler & Pope 
V. Davies (1924), 93 L. J. K. B. 702. 

156a. .] — Manton v. Brocklebank, No. 

258a, post. 

156b. .] — (1) For injury caused by horses 


or cattle to property on or adjoining a high- 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is primd 
fade evidence of negligence on the part of 
the owner. — Gayleb & Pope, Ltd. v, 
Davies (B.) & Son, Ltd., [1924] 2 K. B. 76 ; 
93 L. J. K. B. 702 ; 131 L. T. 607 ; 40 T. L. R. 
601 ; 68 8ol. Jo. 686. 

159. Add. Citation : — 62 8ol. Jo. 161. 

Add. Annotation : — As to (1) Refd. Richards 
V. Davies, [1921] 1 Oh. 90. 

162. After this case add ** See, now. Dogs Act, 
1906 (c. 32), s. 1 (1) (3).” 

168a. Cat killing pigeons.;)— The owner of a cat is 
not bound to keep it from straying into a 
neighbour’s land. 

A cat belongs to the class of animals 
mansnetcB naturae. For mischief done by it 
in following the common instincts of its kind, 
its owner is not liable. To make him liable 
he must have knowledge of some vicious 
propensity beyond those common instincts. 
Therefore where a cat strayed from its 
owner’s land into the land of a neighbour & 
killed fowls & pigeons kept there : — Held : 
the owner of the cat was not liable. — ^B uckle 
v. Holmes, [1926] 2 K. B. 126 > 96 L. J. 
K. B. 647 ; 134 L. T. 743 ; 90 J. P. 109 ; 
42 T. L. R. 369 ; 70 Sol. Jo. 464, C. A. 

166. Add. Annotation : — Consd. Hines v. Tousley 
(1926), 05 L. J. K. B, 773. 

167. Add. Annotation : — Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

168. Add. Annotation : — Refd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

174a. .1 — -Anon. (1470), Y. B. 10 

Bdw. 4, fo. 7, pi. 19. 

Annotations : — Refd. Kight v, Barnard (1674), Freem. K. B. 

379 ; Hickotte v. East & West India Docks, etc., Hy. 

(1862), 12 0. B. 160. 


that the death of the sheep was due 
to an excess of arsenic in the powder. — 
Cooper v. Visser, [1920] App. D. 111. 
— S. AK. 

PART III. SECT. 1, SUB-SECT. 1.— O. 

oi. .) — claimant has a 

right of action to compel council & 
valuer to comply with the Acts as far 
as may be necessary to give clTect to a 
valid claim for compensation ; but he 
has no right of action in the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer. — Hogle v. Ernesttown Town- 
ship (1918), 41 O. L. R. 394 ; 13 

O. W. N. 347 ; 41 D. L. R. 123.— CAN. 

0 ii. Mandamus.] — The 

direction to the municloal council to 
award compensation under the Act of 
1914is mandatory : &; they may by man- 
damus be require to obey the statute. 
— Noble v. Esquesing Township 
(1918), 41 O. L. R. 400 ; 13 O. W. N. 
339 ; 41 D. L. R. 99.— CAN. 

0 iii. .] — If a town- 

ship council fall to perform the duties 
imposed upon it by s. 18 of the Act 
of 1914, a mandamus may be granted 
to compel the council to make the 
inquiry directed by the sect, in award 
compensation. — Hudson & Hardy 
V. Biddulpr Township (1920), 46 

O. L. R. 216.— CAN. 

si. Wanton killing of un- 

licensed dog.] — Notwithstaudlug the 
Act of 1917, B. C., s. S, one Is liable in 
damages for causing death or injury 
to an unlicensed dog in a sheop- 
proteotion district, if the injury is 
Inflloted wantonly. — Wilqrbss v. 


Ritchie, [1920] 2 W. W. R. 421 ; 62 
D. L. R. 543.— CAN. 

■g. Stock-brands Act. R. S. B. C.. 
1924 — Offence against.] — R. ex rel 
Maxson V. Dobbin (B. C.), [1929] 3 
W. W. R. 17C; 62 Can. Grim. Cas. 
342.— CAN. 

FART HI. SECT. 1, SUB-SECT. 2. 

sk. Stray Animals Act. 1920 (c. 124)— 
Meaning of animal — Turkey.] — Since 
turkeys are not included under the 
words animal ** or ** animals ” In 
above Act an owner of a turkey, who 
ontei-B upon another's land to got the 
turkey after it has strayed thereon 
commits a trespass. — Sorlie v.McKee, 
11927] 1 D. L. R. 249; [1927] 1 

W. W. R. 66 ; 21 Sask. L. R. 330.— 
CAN. 

PART III, SECT. 2, SUB-SECT. 1.— A, 

164 ix. .] — The owner of an 

animal in which by law the rule of 
property can exist is bound to take 
oarc that it does not stray into the 
land of his neighbour, & he is liable for 
any ti'espass it may oommit, & for the 
ordinary consequences of that trespass. 
Whether or not the escape of the animal 
is duo to the owner's oegl^noe is 
immaterial. — Whallby v. Vandrr- 
grand. [19191 1 W. W. R. 87; 44 
D. L. R. 319.— CAN. 

164 X. To remove cattle — Under 

Domestic Animals Act, It S. A., 1922 
(c. 07), 8. 64.1 — lands of A. adjoin 
lands of B. \Wthout a fence between 
thorn, & the lauds are within on extra- 
munioipal area which has not been 
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closed under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A. *8 cattle stray on to B.’s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal. — R. C^agan) v. Hillbcbb, 
[1928] 3 W. W.^ COO.— CAN. 

176 iii. .]— Where a 

fence erected by one of two adjoining 
owners becomes by agreement, express 
or implied, the line fence Sc the other 
adjoining owner fences tlireo sides of 
his land & Joins on to the line fence, he 
must pay a Just proportion of the then 
value thereof & thereafter bear an 
equal share of the costs of maintenance 
& repair, but it also vests in him all the 
rights of an owner in respect of the 
lino fence. He is entitled to strengthen 
Sc repair it by adding strands of wire 
to prevent his cattle getting upon the 
land of his neighbour. Sc the latter has 
no right to remove the strands. If he 
does so, Sc the cattle get upon his land 
by bis act, he cannot claim against the 
adjoining owner for resulting damages. 
—Armstrong v, Thompson, [1923] 3 
D. L. R. 74 ; 2 W. W. R. 609.— CAN. 

b i. ,] — A horse belonging 

to applt. was being grazed in a neld 
which adjoined resp.'s farm, upon 
which he kept cattle. Including a^nll. 
The cattle were continually breaking 
through the dividing fenoe. Sc on one 
ocoasion the bull ^red the horse. 
The fence between the properties was 
not a sufficient fenoe within Fencing 



Vcd. n. — ^Animab. Cases 180— 197a. 


180. Add. Annotcdions: — Aa to (1) Gonsd. Manton 
V. Brocklebank, [1928] 2 K. B. 212. Aa to 
(2) Refd. Manton v. Brocklebank, [1923] 
2 K. B. 212. 

. 181. After this case add See, cdao. Boundaries, 
Vol. VII., pp. 281, 282.” 

188. Add, Annotaiiona : — Consd* Manton v. 
Brocklebank, [1923] 2 K. B. 212 ; Gayler 
& Pope V. Davies, [1924] 2 K. B. 76. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 333. 

187. Add, Annotation : — Refd. Manton v, Brockle- 
bank, [1923] 2 K, B. 212. 

188a. Cat trespassing.] — Buckle v . Holmes, No. 
168a, ante, 

194. Add, Annotation : — Consd. Manton v, Brockle- 
bank. [1923] 2 K. B. 212. 

195. Add, Annotations : — Consd. Manton v, Brockle- 
bank, [1923] 2 K. B. 212 ; Hines v, Tousley 
(1926), 96 L. J. K. B. 773, Refd. Mansel r. 
Webb (1918), 88 L. J. K, B. 323 ; Musgrovo 


V, Pandelis, [1919] 2 K. B. 43 ; A.-G. v, Cory, 
Kennard v, Cory, [1921] 1 A. C. 621 ; Bain- 
ham Chemical Works v. Belvedere Fist 
Guano Co., [1921] 2 A. C. 465 ; Hoare v, 
McAlpine, [1923] 1 Ch. 167 ; Edwards v, 
Birmingham Navigations, [1924] 1 K, B. 
341 ; Gayler & Pope v, Davies, [1924] 2 
K. B. 76; Glanville v, Sutton (1927), 44 
T. L. B. 98 ; St. Anne’s Well Brewery Co. v, 
Roberts (1928), 140 L. T. 1 ; Pontardawe 
R.. C. V, Moore-Gwyn, [1029] 1 Ch. 666 ; Fardon 
V, Harcourt-Rivington (1930), 47 T. L. R. 25, 
C. A. 

197. Add, Annotation : — Consd. Ameil v, Paterson, 
[1931] A. C. 660. (So far as I understand the 
facts, I do not think the headnote in Piper v. 
Winnifrifh is justified by the facts as foimd, 
nor is it justified by anything I find in the 
judgment, per Viscount Hailsham.) 

197a. Liability of each owner for whole 

damage.] — Two dogs, the property of dif- 


Aot, 1908 : — Held : there was no 
evldeno© of noglJfirenco by resp, toxvards 
applt. & without proof of scienter 
damaRTOS were not recoverable. — 
Edwards v, Rawlins, [1921] N, Z. 
L. R. 333.— N.Z. 


li. .] — Wliore there exists a 

valid bye-law permitting animals to 
run at largre in a municipality, an owner 
cannot be held to be ^llty of nej?!!- 
firence in allowing his animals so to run. 
— Kocn V. Grand Trunk Pacipio 
Branch Lines Co., [1917] 1 W. \V. II. 
1120 ; 10 Sask. L. R. 35.— CAN. 


1 ii. .] — Damage oauaed by a 

bull running at large contrary to 
Entire Animals Ordinance, s. 4, is 
recoverable though the property dam- 
aged is not surroimdod by a lawful 
fence. — McLean v. Brett, [1919] 3 
W. W. R. 621 ; 49 D. L. R. 162.— 
CAN. 

1 iii. .] — The owner of cattle 

rightfully running at largo is not liable 
for damage to crops done by them on 
unfenoed land. — ^M cKay v. Loucks, 
[1920] 2 W. W. R. 1007 ; 53 D. L. R. 
394.— CAN. 

1 iv. .] — Animals are not running 

at large when In charge of a herdF?man. 
— R. V, Peterson, [1920] 1 W. W. R. 
506 ; 61 D. L. R. 104 ; 32 Can. Grim. 
Cos. 218.— CAN. 


1 V. .] — Cleary v. Hite, [1921] 

3 W. W. R. 130.— CAN. 


1 vi. .] — Pltf. & deft, owned ad- 

ioiuing farms, 8c the lino between the 
farms was unfenoed. Deft, turned his 
cattle loose & they went on to pltf.’s 
land Sc ate up tils grain which was, to 
deft.*B knowledge, lying in stocks 
thereon : — Held : deft, was liable in 
damages. — Dobbolowski v. Dantluk, 
[1921] 2 W. W. R. 729.— CAN. 

Ivii. .] — ^A bull, which has 

broken through from its owner’s 
enclosed land on to adjoining enclosed 
land of another person & is wltliout 
a herder, is running at largo witliln 
Stray Animals Act. — R. v. Brady, 
[1921] 3 VV. W. R. 396.— CAN. 

I viii. .] — Under Animals Act, 

R. S. B. C., 1924 ( 0 . 11). s. 11. the 
owner of an animal unlawfully at large 
is liable for personal Injuries committed 
by it when running at large, as well 
as for injury to property. — Jacobson 
V, Schneider, [19271 l D. L. R. 1006 ; 
[19271 2 W. W. R. 257 ; 38 B. O. R. 
83.— CAN. 


1 ix. .] — Trespass Act, 1924, 

c. 260, 6. 14. dealing with animals 
straying into lands unprotected by a 
lawful fence, does not apply to animals, 
in this instance swine, which by 
Animals Act, 1024, o. 11, s. 3, are 
absolutely prohibited from being at 
luve. — B ishop v, Liden, [1929] 1 


D. L. R. 998 ; 1 W. W. R. 402 ; 40 
B. C. R. 656.— CAN. 

n i . .1 — Where a municipal 

bye-law is passed pursuant to Stray 
Animals Act, R. S. S. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at large, the duty imposed thereby 
la one towards the proprietors of 
cultivated land os defined In s. 2 (14) 
of the Act, & not towards the public 
at largo. — O sadchuk v. Rdssniak 
(1922), 63 D. L. R. 323 : 16 Saak. L. ll. 
280 ; [1922] 1 W. W. R. 829.— CAN. 

n il. .1 — ^A municipality 

passed a byo-law providing that all 
animals should be allowed to run at 
largo in the municipality with certain 
exceptions & except between certain 
dates. Another byo-law proscribed 
what should constitute a lawful fence. 
Nothing was said us to what should be 
the oflect of a lawful fence, & no bye- 
law was passed for the purposes of 
Municipal Act, Mon., s. 602 (d) : — 
Held : the clfoot of tho first-mentioned 
bye-law was to permit cattle, other 
than those exceptod in It, to nm at 
laige between oortoin dates, & in this 
it ousted tho common law liability of 
the owner of tho cattle for damages 
caused by them when so running at 
largo, & Bucli damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful fence. 

(2) The bye-law also provided that 
nothing therein contained should pi-e- 
vent the owner of any lands trespassed 
upon or of any property destroyed 
from waiving rights created by that 
bye-law & bringing his action in any 
competent ct. In consequence of any 
trespass ; — Held : that provision gave 
no right of action taken away by the 
other bye-law provision. — J ukes v, 
Miskklly. [1923] 2 D. L. R. 561 ; 33 
Man. L. R. 67; [1923] 1 \V. W. R. 
1057.— CAN. 

194 i. Remoteness of damaue.] — 

Damages for personal lnjm*ios sutlored 
by tho rider of a horse from a kick by 
a neighbour’s trespassing horse are 
not too remote where tlie trespassing 
horse’s owner knows that the n/^igh- 
bour frequently rides on horseback, & 
where it is customary in tlio countiy to 
ride horses when bringing home horses 
or cattle. — Whalley v, Vandkugrand, 
[1919] 1 W. W. R. 87 ; 44 D. L. R. 
319,— UAN. 

194 ii. .) — Whore a heifer 

was thoroughbred & registered & Its 
owner intended to breed it to a certain 
thoroughbred registered bull, tho owner 
of tho heifer was given damages for the 
difference in value between tho calf 
antioipated as the result of such breed- 
ing Sc the calf that was born as the 
result of a bull’s trespass. Damage by 

4.5 


reason of the possible infiuonoe upon 
the strain of subsequent offspring was 
hold too remote & uncertain to be con- 
sidered. — ^M cLean v. Brett, [1919] 
3 W. W. R. 521 ; 40 D. L. R. 162.— 
CAN. 

194 iii. .] — Deft.’s tres- 
passing “ scrub ” bull served pltf. ’a 
young purebred heifer : — Held : pltf. 
was entitled to damages for the de- 
creased value of the heifer caused by 
her growth being stunted & shape being 
affected by being bred at an early ago, 
but not to damages based on a con- 
sideration of the effects on the minds 
of others of an erroneous theory that 
tho heifer was liable to throw back ” 
to the first bull In future breeding. — 
Cousins v. Greaves, [1920] 3 W. W. R. 
702 ; 64 D. L. R. 650.— CAN. 

194 iv. .] — Deft, negli- 

gently allowed his mare to escape Sc 
trespass in another’s field where she 
kicked & Injured a fann boy whije 
she was being ejected : — I/ela : the 
injury was not too remote. — Harrison 
V. AltMSTliONO (1917), 61 I. L. T. 38. — 
IR. 

195 iiJ. .] — Tho owner of a 

bull at large contrary to law must be 
lieid to have known that lie would 
naturally seek to cover any heifer or 
cow whioh ho can reach. Sc his covering 
the heifer of another owner on that 
owner’s property & against bis will is 
a trespass for which the owner of the 
bull is liable. — M cLean v. Brett, 
[1919] 3 W. W. R. 521 ; 49 D. L. R. 
162.— CAN. 

195 iv. .] — Deft. *8 cattle 

trespassed on pltf.’s land yrhich was 
not enclosed by a lawful fence. Pltf.’s 
son on horseback was chasing the 
cattle out when pltf. i)rocceded on foot 
to drive a steer through a gateway & 
was charged by the steer & injured. 
Deft, had no knowledge that tho steer 
was of a vicious nature or liable to 
attack persons : — Held : pltf. could 
not recover damages, as the injury was 
not an ordinary consequence of the 
trespass ; tho damages claimed were too 
remote. Sc tho proximate cause of tho 
Injury was pltf.’s action in approaching 
the animal on foot which he should 
not have done. — Haiton t?. Morton, 
[1921] 2 W. W. R. 803.— CAN. 

197 ia. .]— 'A sheep 

owner cannot join the owners of 
trespassing dogs as defts. in one action 
for images for the loss of his sheep. — 
McDermott v, Hudson (1920), 16 
Tas. L. R. 21.— AUS. 

197 i b. Onus of proof 

of damage done by each dog.] — Applt. ’s 
8h€M)p were worried by 5 dogs, of vfiiich 
resp.’s dog Sc one . belonging to an 
imiaontifled owner were snot. In an 
action In the magistrates* ct. resp. was 
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ler«zit owners, acting in concert, attacked a 
flock of sheep & injured severaL An action 
of damages Drought under this Act by the 
owners of the sheep against the resp^tive 
owners of the dogs, craving for a Joint & 
several decree agaizxst the defenders, was 
defended by one defender only, who churned 
that he was liable for one-hw only of the 
damage : — Held : when once liability under 
the Act was established, the ordinary measure 
of damages had to be applied ; in law each 
of the dogs occasioned the whole of the 
damage as the result of the two dogs acting 
together, & consequently each owner was 
responsible for the whole. — ^A rneil v . Patbe- 
SON, [1931] A. O. 660 ; 100 L. J. P. O. 161 ; 
146 L. T. 393 ; 47 T. L. B. 441 ; 76 Sol. Jo. 
424, H. L. 

201. Add, Annotation : — Consd. Phillips v, 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 639. 

202. Add, Annotation : — ^Reld. Phillips v. Britannia 
Hygienic Laundry Co., [1928] 1 K. B. 639. 

208. Add, Annotationa : — Consd. Gayler & Pope 
Davies, [1924] 2 K. B. 76; Ellor v, Selfndge 
Co., Ltd. (1930), 46 T. L. B. 236 ; McGowan 
V, Stott (1923), 99 L. J. K. B. 357, n. Refd. 
Manton v, Brocklebank, [1923] 2 K. B. 212 ; 
Phillips V. Britannia Hygienic Laundry Co., 
[1923] 1 K. B. 539. 

204. Add, Annotations : — As to (1 ) Consd. Gayler 
& Pope V, Davies, [1924] 2 K. B. 75. Refd. 
Manton v. Brocklebank, [1928] 2 £. B. 212. 

205. Add, Annotation : — ^Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 76. 

206a. .1 — Gatlbr & Pope, Ltd. v . 

Davies (B.) & Son, Ltd., No. 166b, ante, 

208. Add, Annotations : — Consd. Glasgow Corpn. 
V. Taylor, [1922] 1 A. 0. 44. Refd. Hardy 
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«. O. L. By., [IftSO] 8 K. B. 469; Wdd- 
BluadeQ v. Stepheiw. [1920] ▲. a 966. 

214. Add, Annotationa : — Consd* Paul v, G. B. By. 
(1920), 86 T. L. B. 844 ; Hargrove v. Bum 
(1929), 46 T. L. B. 59. Apprvd. Cooper v, 
Swadllng (1929), 46 T. L. B. 73. IMstd. Swad- 
ling V, Cooper (1930), 46 T. L. B. 607. Refd. 
BUerman Lines v, Gra:mn, [1919] 2 K. B. 
614 : Sales v, Biistcd Petroleum Co. v, 
G. W. By. (1920), 90 L. J. K. B. 1289: 
Admiralty Oomrs. v, S.S. Volute, [1922] 
1 A. C. 129 ; Ando-Newfoundland Develop- 
ment Co. V. Pacmo Steam Navigation Co., 
[1924] A. 0. 406 ; The Veotis, [1929] P. 204 ; 
The Chatwood, 100 L. J. P. 1. 

216. Add, Annotations : — ^Refd. Manton v, Brockle- 
bank. [1928] 2 K. £. 212 ; PhilUps v. 
Britannia Hygienic Laundry Co., [1928] 
1 K. B. 539 ; Gayler A Pope v, Davies, 
[1924] 2 K. B. 75. 

218. Add, Annotations : — Consd. Manton v, 
Brocklebank, [1928] 2 K. B. 212; Buckle 
V, Holmes, [1926] 2 K. B. 126. Refd. 
Gayler & Pope v, Davies, [1924] 2 K. B. 75. 

216a. Dog left Inside motor-car*] — Deft, parked his 
saloon motor-car in a street & left his dog 
inside. As pltf. was walking past the car, 
the dog, which had been barkii^ & jumping 
about in the car, smashed a glass pand, & 
a splinter entered pltf.’s left eye, which had 
to be removed. In an action for negligence 
there was no evidence that the dog had any 
special propensity which was dangerous : — 
Held: pltf. could not recover. — ^Pardon v, 
ELabooubt-Bivington (1930), 47 T. L. B. 
26, C. A. 

220. Add. Annotation Hold, Gayler & Pope v, 
Davies, [1924] 2 K. B. 76. 

222. Add. Annotation : — As to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 


ordered to pay onc-fiftb of the total 
damages, l^ere was no direct evldenoe 
as to the precise extent of resp.’s dogr*8 
depredations as distlnfiruished from 
those of the other 4 doss : — Hdd ; 
allowing the api>eal, & awarding as 
ajjrainst resp. the total damages aasessed. 
if 2 or more dogs belonging to dUIerent 
owners go together & jointly partake 
in a raid on sheep, then such raid is 
a joint affair. Sc on proof of this it 
lies on the owner of eaon dog to establish 
affirmatively the particular part of the 
damage his dog did. Sc to establish also 
that his dog acted Independently of the 
others. Sc not in ooncdrt; with them. — 
Lansbrear V, Fair, [1930] N. Z. L. R. 
347.~N.Z. 

197 iv. — .] — ^Where 

damage is done by ftninialH belonging 
to several owners the fact that the 
Injured party cannot specify the 
amount of damage done by the animals 
of each owner does not aisentitle him 
to substantial damages. — Pikley v, 
Bedford. [1018] 2 W. W. R. 1055 ; 11 
Sask. L. B 345 ; 42 D. L. R. 560.— 
CAN. 

197 V. .3 — ^The owners 

of different animals were held liable as 
joint tortfeasors for destruction of 
grata. — ^Altbousb v, Bbsana. [1919] 
S W. W. R. 725 : 49 D. L. R. 158.— 
CAN. 

PART 111. SECT. 8. 8UB-8E0T. 1.— 0. 

800 ii. .]— Where by deft.»f 

negligence his four-horse team ran 
away Sc pltt ran out to stop them Sc 
received Injuries : — Held : pltf. could 
not recover damages as he ftdled to 
show that any person was In danger 
when he tried to stop the horses.—* 


McDonald v. Burr, [1919] 3 W. W. R. 
825.— CAN. 

200 ill. .] — A horse owned by 

deft. 00 ., attached to a brea4-wagon, 
ran away upon a city street Sc came in 
contact with a truck upon which pltf. 
was standing, causing him to faU to 
the pavement Sc sustain serious In- 
juries ; — H<dd : there was no evidence 
of negligence. The aocident was 
clearly the result of the horse running 
away. Sc there was no evidence that it 
was wild or vicious or had any ten- 
dency to run away before the accident. 
— Canivet V, Brown's Bread, Ltd., 
[1930] 1 D. L. R. 619 ; 64 O. L. R. 
580.— CAN. 

206 z. Mechanical pre- 

cautions for control of horse.]— T ucker 
V. Hsnnbsset, [1918] V. L. R. 66.— 
AUS. 

■i. .1 — ^A two-horse 

light trolly used for delivering loe wa« 
left unattended by the driver in a 
publlo road while he delivered ice. 
The wheel was chained Sc the reins tied 
to a swingle-bar. While the driver 
was in a shop on the roadside the horses 
were startled by a boy on a bicycle 
riding over a piece of paper. The driver 
saw the horses move off, ran out of the 
shop. Sc a few seconds later caught the 
reins. The horses were then trotting, 
but on one of the horses striking the 
driver on the 1^, he released bis hold 
on the reins. The horses then bolted 
Sc collided with a Btationary vehicle : — 
Hdd : the driver had not been guilty 
of negligenoe. — ^Ottbwill e. Alabka 
lOE Qream Oo., Ltd., [1928] S. A. S. R. 
107.— AUS. 

W 1. — .1— It is fOT 

a man mounted on a bte^e to drive 


piS:.* 


loose horses at 6.15 a.m. along the 
streets of a populated district, urging 
them round comers at a fast trot. — 
Barrett v. Bardie Sc Thompson, 
Ltd., [1924] N. Z. L. R. 228.— N.Z. 
i. Restive harac — Negliamot,'\ — 
was driving a motor oar when he 
was held up by the traffic police. 
Deft.'8 driver pulled up his horse Sc 
cart between the oar Sc the footpath. 
Sc the horse became restive Sc baoked 
into the motor oar, occasioning damage 
to it. The horse had not previously 
been known to be restive, Sc was usually 
Quiet, Sc the driver was unable to say 
what had frightened ttie horse* The 
driver vras not in any way negligent 
in the manner in which he looked 
alter the horse : — Held : there vras no 
evidence of negligenoe on the part of 
the driver of the horse or of deft. — 
Sartori V, Retnolds, Ltd. (1927), 
29 W. A. L. R. 82.— AUS. 

815 Hi. lAaMiUy of dog oumer,} 

— Deft.*B dog, to his knowledge, had for 
long had a habit of numing after Sc 
barking at horses Sc oarriages Lravelllng 
upon mghways ; — Held : deft, was 
liable in damages for Injury caused by 
the running away of horses frightened 
by the dog so aotfaig. — B irdbaix v. 
ihsETtr (1917), 38 O. L. R. 687 ; 86 
D. L. R. 260.-^AN. 

216 Iv. Sdenter.] — Deft.'S 

dog jumped from an autoxnohile Sc ran 
at pltf. *8 horses Sc barked causing the 
horses to jump aldeways, the pole strap 
to break, Sc the team to run away, 
causing loss Sc bodily Izduriee. The ot. 
found that the deg had, to deft's 
knowledge, the misenievouB pxoiteiisity 
of doing sudh acts, Sc deft, was held 
liable in damages.— S pat e. Hoobon, 
[1919] 8 W. W.R. 810.-43AH. 
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MM. JM. Afm<Mkni:^A9 io miMd. Hantoii 
ff. BiEY^eUAbwokt [l«d8] 2 K. k 212. 

2S4f. AfinoMian : — Rafd. Oayler & Pope t^. 
Davies, [1924] 2 K. B. 75. 

285. Add, ArmotaHons — Aa io (1) RtM. Manton 
V. Brocklebank, [1823] 2 K, B. 212. 

288^ Add, AfmoMUm, : — ^Refd. BCaaton v. Brookle- 
bank, [1828] 1 K. B. 406. 

288. Add, AniuMkma : — Consd. Manton v. 
Brocklebank, [1823] 2 K. B. 212; Hines 
V. Tonaley (1826), 86 L. J. K. B. 778. Held. 
Mansd v, Webb (1818), 88 L. J. K. B. 828 ; 
Mnsgrove v, Pandelis, [1819] 2 K, B. 48 ; 
A.-G. V. Cory. Kennard v. Cory, [1821] 1 
A. 0. 521 ; Kainham Ohemioal Works v. 
Belvedere Pish Guano Oo., [1821] 2 A. O. 
465 ; Hoaie v, MoAlpine, [1S^3] 1 Ch. 167 ; 
Oockbum v. Smith. [1824] 2 k. B. 118; 
Edwards v. BirminghiMn Navigations, [1824] 
1 K, B. 841 ; Oayler A Pope v, Davies, 
[1824] 2 K, B. 75 ; !k>oth v, l&omas (1925), 
42 T. L. B. 114; Noble v. Harrison, [1926] 2 
K, B. 882 ; Smith v, G. W. By. (1926), 
186 L. T. 112 ; Glanville v. Sutton (1927), 44 
T. L. B. 98 ; St. Anne’s Well Brewery Go. 


V, Bdbeeto (1828), 140 L. T. I ; Pontardawe 
B. C. p, Hoore-Gwyn, [1829] 1 Oh. 656; 
Pardon v, Haroourt-Bivington (1980), 47 
T. L.B.25. 

248. Add» Annoiati4ms:^attd, Manton v. Brockle- 
bank. [1828] 2 K. B. 212 ; Buckle v. Holmes 
(1926), 95 L. J. K. B. 158. 

246a. Bull attackliig eow— Bull In auction yard.] 
— ^In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in diarge of deft.’s servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such drcumstances, & for 
pltf . to succeed it was necessary for him to 
prove negligence in not having anticipated a 
probable danger ; further, if such negligence 
were proved, it would no answer for deft, 
to set up absence of scienter, — ^Hingdecbs v. 
Habbis (1921), 65 Sol. Jo. 781. 

258a. Mare attacking horse — Strange mare turned 
into field with horse.] — Trespass to person 
or goods by an aiuinal in which there is at 
common law a veduable property, such as 
horses & cattle, does not gen^^y render its 
owner liable. 


285 iU. .1— PltL'fl motor 

oor collided with a dark brown boiler 
belonging to deft, which had strayed 
from dm.*8 nnfenoed land 8c came 
snddenlf out on to the highway from 
the land of an adjoining owner; the 
oar was orertnmed 8c pltL sustained 
Injury. There was no negUgenoe in the 
drlTlng or management of the oar 
Held : deft, was not liable to jpltt*~- 
HAI.T, V. WlOBT&£AN, [1920] N. 92. — IR. 

226 tv, .]— HsW; per- 

mitting one’s cattle to nm at large on 
a pronnolal highway being forbidden 
by Highway Improvement Aot, 1987, 
8. 73. the presence of the calves on the 
road was nnlawlnl, quite as much so as 
if forbidden by a mnnlctpal bve-law ; 
^ where an animal is nnlawfuUy upon 
si^hway in this Province, the owner 
is liable in damages lor any injury 
wblob is the natural result of the 
nnlawful straying. — ^M oMuxan v. Wal- 
L^^99] 3 D. L. B. 867 ; 64 0. L. B. 

226 1. Sheep — Defective fence — 

I^atiural propensity.} — ^A motor oyoUst 
was injured by a collision in daylight 
with a sheep upon a pnblio road. 
PoTsner averred that defender was 
negligent in knowingly failing to keep 
his lenoes in such repair as would 
prevent bis sheep from straying on to 
the road. Sc, In any event, in allowing 
bis sheep to grave upon the road 
add: the aomdent was not the natural 
8c probable result of the neiragenoe 
alleg^— -P bazbr e. Pact, 119^1 8. a 
743 ; 60 So. L. B. 470.— gOOT. 

sk. Animate rumnino ** oi loupe **— 
Doa — BUing pedestrian.]— The owner 
is liable in damages only If be knew 
that the dog was vioionsw disposed.— 
Bowbk e. Liohitoot, [1980] 2 W. W. 
B. 168: 38 B. L. B. 805; 80 Man. 
L. B. 837.— CAN. 

sL — Boreee ^ OdHeion wUh 
motor cor.]— The owner Is primd fade 
liable only for sucA damMies as a boxes 
Is likely to oommlt If allowed to stray. 
The dootrlne of foisnlw appli)^ A the 
case is in the same olasa as that of a 
hCne Utlsg or kioktng a paeon can the 

Mghway.— OsiJOGgUK e. 

p2«)?S8 D. L. B. J28j 1^6 
he ; {19221 1 W. 

FART m. SHOT. 8. CUBgBOT. 1^—0. 


but was not vloious, but nervous 8c 
excitable: — Held: pltL’s action to 
recover damages for her injuries failed. 
— Sctbst e.^Aio (1920), 48 O. L. B. 
824 : 56 D. L. B. 105.-^AN. 

PART III. SECT. 2, SUB-SECT. 2.— A. 

sn. Husky.] — ^An animal whloh is the 
result Of a cross between a dog 8c a 
wolf must be considered as essentially 
a wild animal, 8c a person in charge 
thereof will be responsible for injury 
done by it to a human being. — T bmpls 
e. SX.VBRT (Sask.), [1926] 8 W. W. B. 
652.— CAN. 

sp. Steer,] — ^The rule that an owner 
of an animal of an ordinarily quiet 
nature Is liable for tbs vlolouB acts 
thereof only if he knew that the animal 
was accustomed or likely to commit 
snob acts, applies to an action for 
damages for personal injuries caused 
by an attMk by a steer. — B obbmtbal 
V. Hess (Sas^ [1927] ID JU B. 493 ; 
[1927] 1 V. W. B. 15.— CAN. 

PART HI. SECT. 8, SUB-SEOT. 2.— 
B. (a). 

246 1. Vicioue animale in oonerai — 
Dtdy to keep under oonirol.)— If an 
owner of a dangerous animal knows it 
to be dangerous 8c neglects to keep it 
safe, he is liable in damages for injuries 
or death caused by lt.-~ Tababoff v, 
ZIBLINBKT, [1921} 2 W. W. B. 185; 
14 Sask. L. ± 226 ; 59 D. L. B. 177.— 
CAN. 

'246 li. — .1 — In an action 

for damages for the death of a person 
killed by a bull known to be dangerou.. 
allowed to beat large on the farm wnere 
deoeased lived, a defenoe of contribu- 
tory negUgenoe oannot be supported 
by the mot that deoeased, though 
knowing of the possible dan^, went 
about her ordixmry business on the 
farm, In the oourse of wblob she was 
kiUed. — T ababofv «. Zibunskt, [1921] 
2 W. W. B. 135 ; 14 Sask. L. B. 226 ; 
59 D. L. B. 177.— CAN. 

846 lit — — 

attaches to the owner if, knowing of 
the mlsobievouB tendencies of his dog, 
he neglects reasonable preoautlnns to 
prevent such tendenoies causing 


Pltf. walking in tho^str^ ypm 
rrriiig deft's house, when his dog 
ruibed' out knoqked ^her down. & 
injured her. At^^oCimafl^ 
for damages for her fnjury, the jury 
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found that deft, knew that the dog 
was of a vldouB disposition 8c assessed 
damages to pltf. : — Held : there was 
evidence to sustain the jury's finding, 
deft.’s wife, who was in control of the 
dog, havlxig knowledge of its pro- 
pensity to rush out 8c jump at persons 
passing. — Nonroir v. FiTsaBRAiJ>, 
[1928] 8 D. L. B. 474 ; 62 O. L. B. 
h4.— CAN. 


846 Iv. .] — The owner of a 

domestic animal, e 4 f, a bull, unlaw- 
fully at large contrary to a statute is 
not liable for personal injuries com- 
mitted by it, oven though it was at 
large through the negligence of the 
owner, unless the statute so provides 
or the injuries were such as might 
reasonably be expeoted to be the 
natural result of the fl-nimal in question 
being at large. — ^P abkbn v. Golb, 
[imi 1 W. W. B. 9 ; ID. L. B. 811. 
—CAN. 

846111. .1— While deft. 's servants 

were unloading oatUe at a railway 
station a buflook " got wild " on 
the platform, rushed upon adjoining 
ground, was driven baok, esoaped 
through a gate, ran through Ihe 
streets of the city, 8c injured pltf. : — 
Held: the bullock on emerging from 
the railwav wagon had displayed its 
wild condition to deft.*B servants 
in such a way as to deprive them of the 
benefit of the dootrlne of the primd 
fade harmlessness of domestic animals 
as frequenters of the highway, & the 
duty of controlling it as though it 
belonged to the class of animali 
fern naiurm had fallen on deft. 8c 
ms servants. — H oward c. Berqix, 
0'C?ONNOR 8c Oo„ [1925] 2 I. B. 110, 
118.— IR. 


860 i. Failure to keep earns off 

premises.}— If a party harbours a dog, 
or allows it to remain about his pre- 
mises, with a knowledge of Its viofous 
oharaoter, he is liable for injuriee caused 
br it, though he is not the owner.— 
WOOD e. Vaughan (1889), 28 N. B. B. 
479.— CAN. 
oi. .1— It 

part of the owner c _ _ 

diqposition towards mares is known 
to him to be dangerous, not to take 
reasonabla oare to prevent the stallion 
from being in an enclosure in which, as 
be is aware, mares belonging to other 
persons are or may be runmxw, 8t be 
will be liable in damagesu ibiiuy 
ensues.— M atbxsbon e. Btuokxt, [1921] 
V. L. B. 687.— AUS. 


is negligence on the 
}r_of a stallion, whose 


6* 




0 am 9 SBa ,—$ S 8 . Ekoush and Empirs Diqsst Suppu^ient. 


Deft, put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare lacked the horse, 
which h^ to be destroyed. No scienter was 
roved in deft., but it was found by the 
eputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarm was common knowledge : 
— Held: (1) the mare was not within the 
class of dangerous animals which the owner 
must keep at his peril according to the rule 
in Fletcher v. Rylands {see No. 195) ; (2) 
deft, was entitled to assume that the mare, 
being mansuetcB vaiurcct was an innocent 
animal, having no notice of any fact 
indicating the contrary, was not under any 
duty towards pltf. to give notice of his 
intention to place the mare in the field, or 
to have a person on the watch or in charge 
of her, &, on the whole deft, was not liable 
either for breach of an absolute duty or for 
negligence. — Manton v. Brocklbbane, [1923] 
2 K. B. 212; 92 L. J. K. B. 624; 129 
L. T. 136 ; 39 T. L. E. 344 ; 67 Sol. Jo. 
455, C. A. 

Annotations: — As to (2) Apld. Buckle e. Holmes, [192G1 2 
K. B. 125. Retd. Gayler Sc Pope v. Davies [1924] 2 K. B. 
76 ; GlanviUe c. Sutton (1927), 44 T. L. R. 98. 

260. Add. Citations : — 6 Bxch. 697 ; 17 L. T. O. S. 
158 ; 155 E. E. 724. 

Add. Annotation : — Hefd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

?61, Add. Annotations: — As to (1) ExpkU Addie 
(Collieries) v. Dumbreck, [1929] A. C. 368. 
Retd. Hardy v. C. L. By., [1920] 3 K. B. 459. 
As to (2) Consd. Ooleshill v. Manchester 
Ooron., [1928] 1 K. B. 776. Retd. Fairman 
V. Perpetual Investment Bldg. Soc., [1923] 
A. C. 74 ; Manton v. Brocldebank, [1923] 
1 K. B. 406. 

264. Add. Annotations : — As to (1) Retd. National 
Provincial & Union Bank of England t’. 
Chamley, [1924] 1 K. B. 431. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; Letang 
V. Ottawa Electric By., [1026] A. O. 725. 

270a. Mare kicking horse.] — Manton v. 

Bbocklbbank, No. 268a, ante. 

274. Add. Annotaiions : — Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1'926), 95 L. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 B. J. K. B. 773. 

274a. .] — The owner of a dog, which was 

a well-behaved dog, & against whose character 
nothing was known : — Held : not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v. 
Tousley (1926), 95 L. J. K. B. 773 ; 136 
L. T. 296 ; 70 Sol. Jo. 732 ; 19 B. W. O. C. 
216, C. A. 


270. Add. Annotations : — Consd. Manton tz. Brock- 
lebank, [1923] 2 K.B.212 ; Buckle v. Holmes, 
[1926] 2 H. B. 125. Refd. Gayler Sb Pope v. 
Davies, [1924] 2 K. B. 75. 

277. Add. Annotation : — ^Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 

801a. Dog biting cattle— Furious disposition — 
Previous biting of cattle.] — Held : no evi- 
dence of scienter. — Thomas v. Morgan (1835), 
2 Cr. M. & B. 496 ; 1 Gale, 172 ; 6 Tyr. 
1085 ; 6 L. J. Ex. 64 ; 150 E. B. 214. 

Annotations .*>-R6!d. Owen v. Enlffht (1837). 6 Soott, 807 : 

May V. Burdett (1846), 9 Q. B. 101. 

305a. Horse biting man — Previous biting of borses.] 
— The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufilcient to establish his liability for 
its biting a human being. — Glanville v. 
Sutton & Co., Ltd., [1928] 1 K. B. 671 ; 97 
L. J. K. B. 166; 138 L. T. 336; 44 T. L. B. 
08, D. C. 

306. Add. Annotation : — ^Refd. Wakefield v. Board 
(1928), 46 B. P. C. 261. 

326. Add. Annotation : — As to (2) Apld. Steam v. 
Prentice, [1919] 1 K. B. 394. 

325a. Rats — Damage to crops.] — Defts. carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rats to assemble there. The rats 
made their way from defts.’ premises on to 
pltf.’s land, &, ate his corn, causing substantial 
loss, in respect of which pltf. claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity : — Held : no cause of action had 
been established against defts. — Stbarn v. 
Prentice Brothers, Ltd., [1919] 1 K. B. 
394 ; 88 L. J. K. B. 422 ; 120 L. T. 446 ; 35 
T. L. R. 207 ; 63 Sol. Jo. 229 ; 17 L. G. B. 
142, D. 0. 

328a. .] — R. V. Fairbank (1850), 15 

L. T. O. S. 269 ; sitb nom. R. v. Hull JJ., 
14 J. P. Jo. 384. 

332. Add. Annotation : — Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 

332a. Proof that Infraction of bye- 

law caused nuisance not necessary.]— Tong 
Street Local Board v. Seed (1874), 39 
J. P. 278. 

,] — See^ also, No. 331, ante. 

333a. Metropolis Management Act, 

1862 (c. 102), s. 73 — ^Proof of actual nuisance 
necessary.] -^Chelsea Vestry v. King 
(1864), 17 C. B. N. S. 625 ; 6 New Rep. 86 ; 
34 L. J. M. C. 9 ; 11 L. T. 419 ; 29 J. P. 39 ; 
10 Jut. N. S. 1160 ; 13W. R. 157; 144 B. R. 
260. 

338. Add. Annotation : — ^Refd. Sack v. Jones, 
[1925] Ch. 286. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. (d). 


• 1. In ^ 

under Sheep Protection Aevs. 13, it is 
not neoessary for the owner of the 
killed or Injured animal to prove that 
the dog which iniUcted the injury com- 
plained of had a previous mlscmevous 
propensity. — R. ex rel BiORioo v. 
Williams, [19301 1 W. W. R. 292 ; 2 
D. L. R. 493 ; 58 Can. O. C. 88: 42 
B. O. R. 176 ; neveo., [1929] 1 W. W. R. 
802 : 62 Can. O. C. 323.--CAN. 


PART HI. SECT. 2, SUB-SECT. 8. 

P 1. To order dog to be 

kept under control — Person in charge of 
dog.] — Walkeb e. Bbandkb, [1920] 
S. C. (J.) 20 ; 67 Sc. L. B. 651.— 
SCOT. 

■Q. RegUlraiion of Dogs AcU 1914 — 
Presumption as to Arcane. l—Thore 
Is no presumption raised by sect. 9 
of above Act, that a dog has been kept 
at a portlcular place vd^thln a district. 
Evidence of suob keeping must be 
given. — Foreman v. smith, U927] 
S. A. S. R. 3G6.— AUS. 
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PART III. SECT. S, SUB-SECT. 4. 

887 i. Horses — Noise from stables .] — 
Though a livery stable is oonstruoted 
AYlth all modem improvements for 
drainage Sc ventilation, if offensive 
odour therefrom, Sc the noise made by 
the horses, are a source of annoyance 
Sc inoonVonienoe to the jielghbauiixur 
residents, the proprietor Is liable in 
damages for the injury caused thereby. 
— Drtsdale V. DUOAS (1898), 26 
S. C. R. 20.— CAN. 

840 i. SmeU from stables .} — 

DRTBDAtB V. Ddoas, Nor 337 i, OTite,— 
CAN. 



Part IV.~ 

348, Add^ Annoiaiion : — Retd. Back v* Daniels 
(1924), 69 Sol. Jo. 160. 

S4f2a. Whsther breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenant not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of Ms tenancy of the grass keep — i.e. 
grow^g herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
mth the usual practice of an outgoing tenant 
in that part of the country. 

Senible : ajnstment, i.e. the taking in *by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — Richards v. Davies, [1921] 1 
Oh. 90 ; 80 L. J. Ch. 601 ; 124 L. T. 238 ; 
66 Sol. Jo. 44. 

343. Add. Annotation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

344. Add. Annotation : — Refd. Goldman v. Hill. 
[1919] 1 K. B. 443. 


VoL n.— Animaig. OMei 


Agistment. 

346. Add. Annotation: — Refd. Weld-Blundell v. 
Stephens, [1920] A. 0. 956. 

346a. Animal stolen— Duty of agister.] — ^An 

asister of cattle does not discharge liimBelf of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them. 

If, having faUed to use such diligence, he 
is sued for loss of the cattle, he muk: prove, 
in order to discharge hiinself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery ; — Held : he was 
liable for their loss. — Goldman v. Hilt., 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 491 ; 120 
L. T. 412 ; 36 T. L. R. 146 ; 63 Sol. Jo. 
166, 0. A. 

347. Add. Annotation: — Consd. White v. Smith 
(1927), 96 L. J. K. B. 397. 


Part V. — Hiring. 

371. Add. Annotation : — Refd. Edwards v. Porter I 377. Add. Annoiatimi : — Ae to (4) Refd. Kemp v. 
(1924), 41 T. L. R. 67. | Elisha, [1918] 1 K. B. 228. 


PART IV. 

b I, Construction.] — Bt a con- 
tract for agistment pltf. agreed to make 
arailable certain properties for the 
agistment of deft. *8 sheop. The terms 
of payment were por bead per 
woek, £500 to be paid when the sheep 
arrived, £500 in six months, & the 
balance when the sheop were removed : 
— Held: the payment contemplated 
by the contract was Ihd. per head per 
week, aooordlug to the number of 
sheep on the properties from time to 
time : the contraot was one for making 
available the area of land agreed on 
for the sheep, 6c Included the taking 
oare of the sheep agisted at the above 
remuneration while they were In pltf. *8 
custody. — Sfrino v. Youno, [1923] 
S. A. S. R. 116.— AUS. 

0 I. Whether etgister liable to 

supply, xoater,] — Pltf. having bought 
horses from deft., the latter eigreed at 
pltf. *8 request to winter them. The 
terms of the agreement were set out iu 
a letter from deft, to pltf. in which 
deft, said : ** I will wmter them as 
usual, that Is, bring them in straw 
3 times a week.** The horses were 
given no water by deft. A pltf. sued 
for damages, the horses oelng in 
poorer oondltlon when he took delivery 
of them than they would have been 
hod they been watered : — Held : In 
view of the terms of said letter 6c all 
the facts of the case, deft, was under 
no obligation to supply water. — 
Rudgs a. Stauffer, [1999] 1 W, W. R. 
i6 ; 23 Alta. L. R. 628.— CAN. 

844 xil. Loss of anitnaU .] — 

Pltf. was the owner of a mare which he 
delivered to deft, for agistment in his 
paddock of 6,000 acres, which paddock 
was heavily timbered 6c covered with 
blaokboys. After the mare had re- 


mained la the paddock for some time, 
pltf. requostea the delivery of the 
mare in two months* time. Deft, 
made endeavours to And the mare, 
but only saw it on one occasion, & 
thereafter made many attempts to 
locate the more, but without success : 
— Held: deft, was not liable to pltf. 
for the value of the mare, there being 
no evidence of negligence. — Robinson 
V. Waters (1920), 22 W. A. L. R. 66.— 
AUS. 

844 xili. Failure to detect 

loaa within reaaonable time .] — ^A large 
number of sheep were lost, 6c there was 
evidence rendering it probable that 
these had been driven off the run : — 
Held : an a^ter of sheep must show 
that he took reasonable care to see, 
the sheep were on the agistment area, 
8c failm^ to detect this loss within a 
reasonable time was cl^r evidence of 
negligence. — Spring v. Young, [19231 
S. A. S. R. 116.— AUS. 


844 xlv. ^.J— An agister is 

bound to take reasonable care of the 
animal entrusted to him, 6c when the 
owner comes for it, if he cannot produce 
It be must show that be took all 
r3aFonable precautions against its 
disappearance. — Comstock v. Ash- 
croft Estates, Ltd., [1917] 1 W. W. R. 
1412 ; 23 B. C. R. 4761.— CAN. 

844 XV. Onus of negativing 

negligence.] — In case of loss of animals 
while in the care of an agister, the 
onus is on him to show oircumstaiioes 
negativing n^ligence on hispart. — 
McCaui.et V. Huber, [1920] 3 w. W. R. 
123; 54 D. L. R, 15(5.— CAN. 

844 xvi. Agister not insurer — 

Whai amounts to negligence.] — Potts v. 
Smail (AltaJ, [1928] 1 D. L. R. 208 ; 

1927] 3 W. W. R. 619.— CAN. 
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»r. Failure to provide food d: 

water . \ — Whore horses have been de- 
livered into the custody of an o\vner of 

g osturo lands to bo kept 6c pastured 
y him in return for a money payment, 
it is his duty to see that the horses are 
provided edth sufflolrut food & water. 
& If he neglects those duties 8r a loss 
through death or a los^ through de- 
preciation is thereby incurred he Is 
liable in damages. — Mrtx v. Marshall 
(1022), 70 D. L. R. 14 ; [1922] 3 W. W. R. 
6C0.— CAN. 


856 Ui. .] — An agister has no 

lien. In the absence of special agree- 
ment, upon the animals ho agists. — 
Re Jorgenson, [1923] 2 W. WTr. 600. 
—CAN. 


856 Iv. Or atalvie .] — An agister 

has a lien on the pastured animals under 
Possessory Liens Act, R.S.A., 1922 
(o. 104), but not under Livery Btable- 
Keepers Act. li.S.A,, 1922 (o. 107).— 
Sparling v. Ward, [1925] 2 D. L. R. 
922 ; [1925] 2 W. W. R. 181.— CAN. 


862 1. For malicious injury .] — 

Appot. had cattle on bis land under 
grazlDg contracts with the ovmers. 
These cattle were maliciously driven 
off the lands & Injured ; — Held : appot. 
as bailee in possession could claim com- 
pensation for the cattle entrusted to 
hts care. — ^Worthington v. Tipperary 
County Council, [1920] 2 I. R. 233; 
54 I. L. R. 77.— IR. 


PART V. 


869 XV. .]— If a 

hired horse is In a sound condition 
when taken out, & it is brought back 
injured, tho onus of proof in a olalm for 
damage for negligence is on deft. The 
hirer is bound to treat the horse with 
the degree of oare which a person of 



omi' IMk 1; 

Part VI. — Sale and Exchinge of AnimalB. 


SS4t Add, .^Hitofolton Refd. Lake «. WinmAM 
(1926), 05 L. J. K. B. 586. 

aeoa. Resale of hone at loss— Fonn of 

aotloli.1 — A vendor gave a warranty of sound 
workable condition on the sale of a horse, 
The warranty was fulfilled, but the purchaser 
wrongfully refused delivery, Sc returned the 
horse. The vendor then put it up at auction 
as ** in dispute,’* Sc without a warranty, when 
it was scud for about £40 less than the 
conU^t price. In an action for the differ- 
ence between the price realised at the auction 
Sc the contract price: — Held: (1) thin was 
not the proper form of acti<m ; (2) the action 
must be for damages ; (S) the conditions of 
the auction sale were not a test of the value 
of the horse, the auction being of a horse 
** in dilute,” Sc without warrantv, Sc quite 
different bam the origmal contract con- 
ditions ; (4) pltf. was not entitled to more 


than nominal dsBiaipSf a^^ had failed 
to prove his damages to be the ^fference 
between the contract price price realised 
at the auction;— -MkosxiN v, Nbwbitby 
Sakitaby Lauiidby (1010), 68 Sol. Jo. 387, 
B. 0. 

800b. ResrissloB by vaiMtor— Vmidar liable 

for keep during paled animal k^ by pur- 
ohaser.] — Kisq v, Pbics (1816), 2 Chit. 416. 

801. Add. Annpfofion; — Coned. Be A Debtor, 
C1027] 2 Oh. 867. 

401. Add. AnnotaUen: — ^Reld. Phillipe v. 

Britannia Hygienic Laundry Oo., [1028] 1 
K. B. 589. 

44>0. Add. Annotation: — ^Refd. Manchester Liners 
V. Bea, [1022] 2 A. 0. 74; Canada Atlantic 
Ghrain Export Oo. v. Ellers (1029), 85 Com. 
Gas. 90. 


oidinazT discretion would use towards 
his own, but if the horse is so treated 
Sc nevertheless reoeives an Injun^ the 
hirer is not liable in damagee for suoh 
inimy. — R binsbth «. Oakpbbll (1920), 
62 D. L. R. 367.— CAN. 

see *vl. 

Where a person hires an animal Sc it 
dies while in his onstody. the onus is 
upon him to establish that he took 
oare of it. That oare is the care which 
a pmdeot man would take of his own 
axumal under the oiromnstanoeB. — 
MuREUT V. Collins, [1920] 2 W. W. K. 
846 ; 63 D. L. R. 120.— GAN. 

869 xvii. .)— Deft. 

hired a horse from pltf. to drive from 
T. to L. & retnm. At a dietanoe of 
between six Sc elsht miles from S.. the 
horse fell lame in the right hind leg. 
Deft, drove it to S., put it in a livery 
stable Sc gave instniotions to have the 
hoof of right hind leg re-shod. 
Deft, hired another horse Sc oontinned 
his lonmey to L.. a distance of over 
eight miles. He returned next day. 
took the horse out. Sc finding that ii 
was not th«i lame, started mth it on 
the return journey. After travelling 
about three milee, the horse again fell 
lame Sc kept getting a little lamer all 
the way to T. The journey from 8. 
to T., a distance of twenty-two miles, 
took seven Sc one-half hours. There 
waa no evidence as to what caused the 
horse’s lameness. There was no evi- 
dence that there was, between the 
place where the horse fell lame Sc T. 
,any suitable place in which the horse 
opmd have been placed Sc oared for, or 
where oonld have hired another 
horse to oontinue the retnm journey : 
—Held .* as the lameness when it 
first developed on the return journey 
was not shown to have been of a more 
serious nature than often happens to 
a horse which may nevertheless walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft, 
could not be held guUty of negUsenoe 
until he had travelled a euinclent 
distance to satisfy himself that the 
lameness was Inoreasiiig so as to make 
it dangerous to the welmre of the horse 
to oontinue the journey. — G aqnon «. 
Lamoib <1920), 48 N. B. B. 70.— CAN. 

874 ii. Bia of sale granUed by 

bailee — of arofiiee.)— A., the 
owner of twenty-seven oows depastur- 
ing on his farnL agreed to lease his 
turn Sc oows to G. for a term of yeara. 
Sc It was agreed that Q. should have 
the right to puTdhaae the them Sc stock 
at any tlmo dtiring the term. Q. was 
l^en possession ox the stock Sc turn. 
Q. gave to applt a bill of sale over the 


oowB. A. recovered possession of his 
farm Sc cows from Q.. Sc shortly there- 
after applt. seized Sc sold the oows 
under his bill of sale. Thirty-four oows 
were seized 6c sold, only nine of which 
were of the original hercL the balance 
having been bought by G. during the 
time he had possession of the farm. 
A. olaimed damages for the seizure ; — 
Held : it had not been shown that the 
oattle substituted by G. for those 
originally bailed to him had become the 
property of A.« who was entitled to 
dunages only in respeot of the cows 
orighiaUy bailed. — Norfolk Co- 
OPKRATIVX DaIBT CO., LTD. V, ALLBN, 
[1924] N. Z. L. R. 136.— N.Z. 


Bulls ** as ** Lot 78, Bull Harbour 
Light.** The condltlonB of sale ex- 
preaaly negatived the existence of any 
warranties on the Teindor*s part. At 
the time of the sale the bull had not 
been used, but subsequently was found 
to be sterile. This oondltlon was 
shown to bo a latent defect not dis- 
coverable upon examination. In an 
action by resp., claiming damages : — 
Held : as the capacity for procreation 
was not. by Implication, a part of the 
description. Sc as the bull complied In 
all other lespeots with the desoription, 
resp, was without remedy. — Dell v. 
OVWTT, [1924] N. Z. L. R. 1270.— 
N.Z. 


874 ill. Lose bp bailee — NeiM" 

flwnoe.)— In an action for the value of 
a horse whloh was lost after it had been 
hired to deft, under an agreement 
whereby the latter undertook to take 
“ good care in every way '* thereof, it 
appeared that the horse, whloh was 
uniNioken, was received by deft. Sc put 
into g pasture belonging to a neighbour 
of deft.. Sc deft, went to see it every 
other day. The pasture was sur- 
rounded by a fence of two strands of 
wire. Sc the horse got out twice during 
the winter but was put back. It dis- 
appeared about the end of the following 
Aprtl. The fenoe was down In one 
plaoe. Sc the evidence showed a custom 
among the farmers in the neighbour- 
hood to allow horses not in use to run 
at large during the winter. While 
deft, was given the right to work the 
horse, it was shown that it was not 
oustomhry in that locality to break 
horseB until the spring BTsId .* deft, 
had taken suilioientiy good oare of the 
horse Sc was not liable for its loss.— 
ZUflOBRMAN V. Abohkb (1922), 68 
D. L. R, 899 ; [1928] 2 W. W. R. (124. 
—CAN. 

8801. dorUract — Covering marc — 
Damaoee for breadh ,} — ^Breach of a 
oontxaot to breed mazes to a stallion 
is not a ground for damagea, in the 
absence of evidence upon whfoh such 
damages may be estimated with reason- 
|ilt»le oertainty.— Sinolaib v. WaxJcbb, 
09171 2 W. W. R. 821.— CAN. , 

PART VI. SBOT. 

II, -AoKon by imr- 

ehaaer for damagee^VP^ damagec 
r ec o ve rable,] — ^Z^ERBr e. Kjm (19^), 
12 W. L. R. 9.— OAH. 

tU. ^oko/buC- RuBrisrOA]— 

At oa auotidh sale advmtised *^ca 
pedigree etodk •ale'' resp. puxblUMad 
S^appaTiibtll desoribea in the skle 
catalogue under the hendbg " Jemey 

60 


t III, Sale of horat os geUbing— 

Horae in fad a rigol 
failvire of imvlied condmon on aale of 
goods og deearinHon,] — ^Twaxtbs v. 
Morrison (Alta.), [19181 3 W. W. R. 
349 ; 43 D. L. R. tI— CAN. 

t Iv.- Default by purdhaaer^ 

Resale by vendor,] — Held : (1) money 
paid, not as a d^osit, but on aooount 
of the pTiRfiiase-prloe, must be returned 
to the purchaser : (2) having dooted 
to treat the oontraot as at an end, 
fnMfAftd of K Tifn y for dfutnagee tor breadi, 
the vendor was not entitled to recover 
anytiilng for the oare of the animals 
from the time fixed by the oontraot 
for delivery until he resold. — ^Baldwin 
V. BBlANasa, [19201 1 W. W. R. 216: 
60 D. L. H. 640 ; 18 Alta. L. R. 27.— 
OAN. 

■I -i. .. ■■■.V— HsM * oral evldenoe 
that it was parT^ the agreement for 
sale of a Stallion that the pedigree 
papers should be delivered to the pur- 
ohaser wlthlii a few days of the sale, 
being In oontradictlon of the written 
lent, waa not admisaible. — 
n V, QowAN, [1926! 8 D. L. R. 

[10261 2 W. W. k 186 ; 21 

AltA L. R. 866: [1928! 4 

D. L. R. 491 ; 11923] 8 W. W. R. 610. 
— OAlf. 


agreemeo 
HAenvR ^ 
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BART VL fiBOT, 8, SDB-8B0T. 1. 

896 vl. ^ — .1— An auotlonaer 
In aellte a hozae aald: " Here la a 
korie about nine years old **ln presence 
of the vendor Wno did not oontradlot 
it. A note given for balappe of 
the prloe had Isdianed thereon : 
" Given to one bay mare nine yeara 
old.** The pniunaser bdteved the 
boiae was of that agb ; the 

statement amounted % a wamn^* k 

can;' ■ 






MOa JtM, ^nnotaMdns •’-~lltMa IffiMifihnator t 

BSS^CTwi?’*’ 

«a. Atm^eMon .-—Retd. Said v. Butt, [1020] 
B^K.Ba497. 

***^ ‘^v*? »?“«**• ®* kww.]— A rabeipt de- 
^bad^a howe m <* got by OhMidn dheese, 
waited aouBd " |r«a .• the statoneut 
that the hone was got by Oheghire Cheese 
was a mere representatioxi.-— DicanoNaoN v. 
Ga» (1821), oit^ to 1 Moo. A S. at p. 78. 
AnfftaHoo f—4MU. Bndd ». ITaltmuiet (1811), 1 Uoo. tc S. 

480. C^UOions:-^!?! B. R. 90; sub rum. 
Biwon V. JoaDAir, 1 Stark, 127, N. P. 


487, ]BV» ** 09 Ba B, 186 read “ 99 B, B. 1016.” 

476%. -r^ -r- — J— A., as agent of B., sold a 
mare to 0., & having no express authority 
from B. to warrant her, refused to do so, 
but, at the time erf the sale, told 0. that ** if 
tim mare was not all right she was not his.’* 
Oa thereupon paid the price, which was 
reoeived by B. The mare proving unsound, 
O. returned her to A., A sued B. for a return 
of the money : the proper question 

to leave to the jury was whether it was part 
of the cohtraot that the mare should be 
returned if she proved unsound. — ^Foster v. 
Smith (1866), IS 0. B. 156 ; 20 J. P. 438 ; 139 
B. B. 1826. 

4S6a. .]— Hark v. TavIiOR (1887), 1 Jur. 261, 


-.3 — pur- 
deft. 


—.1 — Bisbnhaubb V. 
1.) (1911), 9 S.L. R. 804. 
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obased a home from deft which 

wananted to be aoltable for the general 
purposes of a farmer sonnd in every 
respect The trial Judge found tnat 
there was a defect in the horse which 
oonld not be discovered by an ordbiary 
examination at the time of the sale k 
that the horse was not suitable for the 
purpose for which it was reanired: 
— Held .* the findings of tne trial 
indge must be accepted. — M abtbll o. 

(1920), 53 N. S. R. 502.— 

CAN. 

sr. Hate of mate animal — Under 
lAaestock Pwrehaae dH Sale Aet, RJ3.S,, 
1920 (c, 125)— iVo imrilied warranty 
that animal wable of reproducina ivpt 
db cotettr.h^H. (Minister or AoRi- 

OULTUBB rOR SASKATCHEWAN) V, 
Boubkb. 19251 3 D. L. R. 537 ; [1926] 
2 W. W. R. 897; 19 Sask. L. R. 483.— 
CAN. 

PART VI. SBOT. a, SUB-SBOT. 8. 

480 ii. 

Maokay (K. Sc 
—CAN. 

PART VI. SECT, a, SUB-SECT. 8.— A. 

488 I. Sound — Meaning of term — 
Seeds of disease at date of sale .} — ^At an 
suction sale the auctioneer said : 
** Would you let this good sound mare 
go for that money t The mate was 
diseased at the time. No fraud was 
proved : — Held : one who was induced 
by the statement to bid for 5c purchase 
the mare was entitled to rescission on 
the ground of misrepresentation. — 
Anderson e. Kennedy, [1920] l 
W. W. R, 25 ; 50 D. L, R. 105 ; 13 
Sask. L. R. 38.— CAN. 

469 i. Warranty reUding ta future — 
Dadrv eattU warranted to calve at 
proper time dt carredt in teats onlr.”]— 
A oaiiT oow, ^ne to oalve within a 
fortolght, was bought at a cattle 
market under the following warranty : 
** Uairy oattle are warranted to oalve 
at their proper time 5t oorreot in 
their teats omy.'* The oow oalved at 
her proper time, but, owing to disease 
which appeared in her tea^ her mUk 
supply was defeotlvo : — Held : (1) the 
warranty applied to the period of 
oalvins, ft guaranteed, agatnst the 
ordinary risks of that period, that the 
oow's teats would then he oapable of 
performing their funotion of giving 
milk : (2) as the disease from wl^h 
the cow suffered had not been proved 
to be due either to neirittience on 
pursuer’s part or to external accident, 
the guanmtee appbed.— K yle e. Sim, 
11926) a a 426.--SOOT. 

PART VL 8B0T. B/BUB-^BOT. 4.-A. 

St, Sasetssienr^Aitrma^ of eon- 


tract after notice of misrepresentation ,} — 
A purchaser of a mare was not allowed 
rescission on the ground of what the 
ot. found was an innooent misrepre- 
sentation as to her being In foal to a 
celebrated stallion, because after dis- 
covery that the mare was not in foal 
he repeatedly attempted to get her in 
foal by breeding her to another 
stallion this being held to amount to 
an affirmance of the contract. — 
Montioello State Bahtk v. Gubat, 
[1920] 3 W. W. R. 14.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4.— B. 

g 1. .1 — In an action on 

promissory notes e^ven for the price of 
a stallion, an alleged breach of warranty 
does not Justify a defence of failure 
of consideration. Deft, must claim 
under the breach of warranty setting 
it up In diminution of the prlee, or in 
an action for damages. — E dwards v. 
Pearson (Alta.), [1919] 8 W. W. R. 
505.— CAN. 

•V. ChcQue given for price — Whether 
breach of uxurranty a defenee,] — ^Mtkle- 
BD6T V, Galet (Sask.) (1919), 46 
D. L. R. 699— CAN. 

PART VI. SBOT. 2, SUB-SBOT. 4.— 0. 

484 ii. Effect of--On other 

remedies of purchaser,} — ^A condition 
for return of a horse in as good con- 
dition as when sold ft the substltatlon 
ot another horse of equal value prevents 
the purchaser from resortiag to any 
other form of remedy, unless he can 
show that he returned the horse in 
good oonditlon ft the vendor failed to 
substitute as agreed. — Edwards v. 
Pearson (Alta.), [1919] 3 W. W. K. 
505.— CAN. 

486 ii. Purchaser not liable for 

cost of keep after repudiation of eon- 
Jracf.h— L ong v, Bters (Sask.), [1927] 
4 D. t. R. 223.— CAN. 

PART VI. SBOT. 8, SUB-SECT. 4.— D. 

486 ix. -T .} — ^A written oon- 

tract entered into in Mar. 1928, for the 
sale of a stallion provided that the only 

guarantee ” by which the seller 
bound himself was that the horse was 
servloeably sound as a seivlng BtalUon, 
cmd it also provided tNht If the horae 
** after a fair trial on sure breeding 
xnarea ** should prove not to be so 
sound the buyer would return it to the 
seller & receive another horse Ot equal 
value in exchange, but that the smler 
should not be bound by '* the oondltlons 
of this guarantee" unless the buyer 
submitted a monthly report In writing 
showing the oonditlon of the horse, eto., 
ft that the oontraot should expire ft 
the seller be released from any further 
obligation to the buyer after Apr. 1, 


1929, except in the event of the death 
of the horse within three years. In an 
aotion, begun after Apr. 1, 1929, for 
the balance of the purohase-priee the 
buyer claimed a set-ofl for damages for 
loss of servioe fees whloh he would have 
earned with the horse had It been as 
guaranteed ft counter olalmed for the 
excess of said damans over the amount 
of pltf.’s olaim: — Held: deft.'s only 
remedy for the dUterenoe between the 
purohase-prloe ft the actual value of the 
horse was that expressly, agreed to in 
the oontraot, vis. the retum of the 
horse and the taking of another in its 
place, said provision, however, did not 
alleot bis right to sue for other (lamages, 
such as loss of servioe fees, whloh he 
had suffered up to Apr. 1, 1929, through 
the breach of the guarantee, but that 
his failure to submit the monthly report 
provided for in the oontraot would pre- 
clude him from recovering said other 
damaM, ft the trial Judge’s oondnston 
that there had bean a reasonable oom- 
plianoe with that requirement could 
not be sustained. — Head v, Linton, 
[1930J 2 W. W. R. 369 ; 24 S. L. R. 
596.— CAN. 

486 X. — — The measure of 
damage in an aotion for breach of 
warranty of a bull is the differenoe 
between the value at the time of 
delivery to the buyer ft the value it 
would have had if it had answered to 
the warranty. — Ward e. Rosser 
(1920), 54 D. L. R. 531.— CAN. 

PART VI. SECT. 2. SUB-SECT. 4.— B. 

iw. Proof o\ 


breach at time of sale 
rteneu of evidenee*\^ 
Westwood v, McMillan (Bask.), 
[1920J 2 W. W, R. 857 ; 53 D. L. R, 
817.— CAN. 

sx. .] — ^Aheir V, Caplettb 

[1926] 3 D. L. R. 346; [19261 2 
W. W. R. 846 ; 20 Sask. L. R. 549.— 
CAN. 

•y. .1 — Long v, Byers (Sask.), 

[19271 4 D.L.R. 223.— CAN. 

PART VI. SECT. 8. 

sz. Live Stock Pedigree Ad, 1927 
(c. 121}— False registration of animal — 
What amounts to .} — ^An appUoation for 
registration of a transfer of ownership 
of an animal is not an appUoation for 
the registration of the animal. More- 
over, where the statements made in 
the former appUoation are true with 
respeot to the animal mentioned thereiii 
there is no offenoe under sect. 17 of 
above Act although the animal which 
was in fact sold was not the animal 
named in said appUoation. — R. 

esan. Ckim. Gas. 40.— ^UAN. 


dl 



«ie8 6i7--(Wl English and Emfibb Digebt Supplbhbnt. 

Part VII. — Carriage of Animals. 


17. Add. Annotaiwns: — €onsd. Gould v. S. E. & 
0. Ry., [1020] 2 K. B. 186. Refd. L. & 
N. W. By. V. Hudson, [1920] A. 0. 324. 

’IS. Add AnnoiaLxon : — Aa io (2) Refd. L. & N. W. 

Ry. r. Hudson, [1920] A. C. 824. 

'22. Add. AnnoUUiona : — Refd. Gould v. S. E. & 0. 
By.. [1920] 2 K. B. 180 ; L. &. N. W. Ry. v. 
Hudson, [1920] A. C. 824. 

'26. Add. Annotation : — Refd. Henunings v. Stoke 
Poges Golf Club, [1920] 1 K. B. 720. 

>80. For ** Expenses reasonably — Incurred In dis- 
infecting/’ etc., read Expenses reasonably 
incurred — In disinfecting,” etc. 


581. Add. AnnoUUiona: — Refd. Goldman v. Hill, 
[1910] 1 K. B. 448 ; Transobeanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] t 
K. B. 31 ; Prager v. Blatspiel, Stamp A 
Heacock, [1924] 1 K. B. 666. 

686. Add. Annoiaiion : — Aa fo (1) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

542. Add. Annoiaiion : — A a io (1) Refd. G. N. Ry. 
V, L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 


Part VIII.— Wild Birds. 


563a Birds lawfully taken else- 

where.r]— Applt. was charged under Wild 
Birds Protection Act, 1880 (c. 35), s. 3, as 
extended under s. 8 in the county of London 
by the Wild Birds Protection (Administrative 
County of London) Order, 1909, par. 4, with 
having in his possession some goldfinches 
recently taken. The magistrate found that 
the charge was proved & dismissed it under 
the Probation of Offenders Act, 1907 (c.' 17), 
ordering applt. to pay the costs. The birds 
were lawfully caught in Ireland on or im- 
mediately before Dec. 3, 1918, &, after being 
kept there for upwards of a month to enable 
them to recover their conditio^, & travel 
safely, were sent to applt. in London by post. 


They were found in applt. ’s possession in a 
wild & terrified state on Jan. 16, 1919: — 
Held : the magistrate was justified in taking 
into consideration all the circumstances of 
the case, including the condition of the birds 
when exposed for sale & the fact that they 
had to be kept in Ireland for some time in 
order to endure the journey & arrive alive, & 
also the length of the journey, in order to 
arrive at the conclusion that the birds were 
recently taken. — Harris v. Lucas, [1919] 
2 K. B. 291 ; 88 L. J. K. B, 1082 ; 121 L. T. 
317 ; 83 J. P. 208 ; 36 T. L. R. 480 ; 17 
L, G. R. 421 ; 20 Oox, 0. 0. 468, D. C. 

664. Add. Annoiaiion : — Apld. Harris v. Lucas, 
[1919] 2 K. B. 291. 


PART VII. SECT. 1, SUB-SECT. 1.— A 

528 i. Animals poisoned — Ko 

afflrmaiive ctri dcncc.]— PI tf. shipped 
horses by defts.’ railway. On anival 
at destination, some of the horses had 
died &, others were sick & died soon 
after. It was subsequently estab- 
lished that they died of arseuio poison. 
An action against deft, railway co. 
for negligence was dismissed, as there 
was no evidence connecting the cause 
of injury with any alleged negligence. 
The cause of the damage was purely 
a matter of speculation. &, certuiii 
provisions of the contract were a com- 
plete answer to pltf.'s claim that the 
damages arose from defts.* negligence. 
— ^TUBNRR V. Canadian Pacific Uy. 
Co. (1922). 06 D. L. R. 31 ; [192*2] 
2 W. W. R. 8fi8.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

582 i. Declaration of valve — Re- 
auisUes of.] — Fox v. London. Midland 
& Boomsa Rt. Co., No. 641 i, post. — 
IR. 

541 I. Carrier exempted from liabUUv 
•• 4n anv case ** above declared value .) — 
A railway co. made conditions limiting 
their liability for loss of or damage to 
any live stock delivered to them for 
transit beyond the valne. In the case 
of horses* of £60. unless a hteher value 
was deolaiM in writing at the time of 
delivery. Sc a percental of li per cent, 
paid on the value, so declared, in 
ezoeas of the above-named sum. A 
race home, exceeding £60 in value, was 
delivered to the oo. for transit by the 
eender*B groom, who informed the 


booking clerk that he had got ” a very 
valuable *ohaeer. worth about £1.000, 
a figure arrived at by the groom him- 
self from casual gossip. The clerk gave 
the groom the oo.’s form of ** consigu- 
moui note & waybill ** for live stock. & 
the groom filled it in for carriage at the 
ordinary rate, & signed it, with full 
kunwledge of its oontents. The horse 
having been injured in transit : — 
Held: (1) the above conditions wore 
not unreasonable ; 12) the contract of 
carriage, which was E^ned by the 
groom under a direction by his em- 
ployer that the horse was to be carried 
at the ordinary rate, exempted the 
CO. from liability for any greater 
amount than £6<): (3) in omer to 
make the oo. liable for the full value 
of the horse, the declaration of value 
must have been made >vith the in- 
tention of paying the higher rate, & 
the statement of value made by the 
groom to the*booklng clerk was In- 
sufficient. — Fox V. London, Midland 
& Scottish Rt. Co., [1926] I. R. 106.— 


sa. Shipper undertakinq obUgaUon to 
'* feed ** •* water ” animals — Ooligatvm 
of supplying feed dt water. ] — The ooliga • 
tion to famish the feed & water is upou 
the shipper. — Knight- Watson Ranch ■ 
iNO Ck>. V. Canadian Pacific Rt. Oo. 
(1921), 62 D. L. R. 601 : 16 Saak. L. R. 
1 ; [1921] 3 W. W. R. 788 ; rev9a.» 
14 Sask. L. R. 6.— CAN. 


sb. Carrier under no UabilUy ** un- 
less written notice delivered at point 
of deliver^** — SuOtcUnev of notice .] — 
Knigut-Watson Ranching Co. a. 
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Canadian Pacifio Rt. Co. (1921), 
62 l>. L. R. 601 ; Tt6 Sask. L. R. 1 ; 
[1921] 3 W. W. R. 788 ; reosg., 14 
Sask. L. R. 6.— CAN. 

PART VII. SECT. 2 

■i. Train run in contravention 

of Lord*s Day Act.] — Pltf. shipped 

g oods, inoluding horses, by defts.* 
ne. Sc signed a special oontract 
prodding that defts. should not be 
liable for any loss or damages in respect 
of the live stock by reason of injury 
except such as might arise from a 
collision, Sc should In no case be 
responsible for any amount exceeding 
certain small sums named. Pltf. 
aocompanied bis goods. Si the train 
was lawfully proceeding on a Sunday, 
notwithstanding the Lord *8 Day Aot. 
when a collision occurred with one or 
defts.' trains, which was being run 
unlawfully because in contravention of 
that Aot. A some of the horses A other 
goods of pltf. were destroyed or 
damaged. Pltf. sued In tort for the 
amount of his loss, claiming much more 
than the limited amounts stated in the 
special oontraot. Defts. set up the 
special oontraot : — Held : the pro- 
vision of the oontraot limiting the 
liability of defts. In the ease of a col- 
lision to a stated sum did not sustain 
the defence, because that provision 
must be taken not to have contemplated 
a ooUlsion oocurrlng by reason of^the 
breach of a statute dlstlnotly pro- 
hibiting Sc making unlawful the aot 
which caused the collision. — RiSB v. 
Canadian Pacifio Rt. Co. (1916), 
14 W. L. R. 635.— CAN. 




Y<d. IL— Animals. Orim 572a — 6 M 4 

Part X. — Cruelty to and Killing, Maiming, and Wounding 

Animals. 


Note. — The Act now in force in England is 
Protection of Animals Act, 1911 (c. 27), as amended 
by Protection of Animals Act (1911) Amendment 
Acts, 1912 (c. 17), & 1921 (c. l4). In considering 
the cases in Sect. 1 of this Part, regard should be 
had to their dates & the Act under which they were 
decided. 

572a. Shooting trespassing dog — No attempt to 
drive dog away before shooting.] — A farm 
labourer shot at a dog which was trespassing 
on his master’s land, & Wi>unded it. The 
dog was not doing damage & deft, made no 
effort to drive it away before he shot it, 
the justices found that shooting was not 
necessa^ ; — Held : he was guilty of “ cruelly 
ill-treating ** the dog within Protection of 
Animals Act, 1911 (c. 27), s. 1 . — Babnard v. 
Evans, [1925] 2 K. B. 794 ; 94 L. J. K. B. 
932; 133 L. T. 829 ; 89 J. P. 165; 41 

T. L. R. 682 ; 28 Oox, 0. C. 69, D. C. 

574. Add. Annotation : — Dlstd. Barnard v. Evans, 
[1925] 2 K. B. 794. 

576. Add. Annotation : — Dlstd. Barnard v, Evans, 
[1925] 2 K. B. 794. 

687. Add. Annotation: — As to (1) & (2) Retd. 
Jenkins v. Ash (1929), 45 T. L. R. 479. 

587a. Liberation In exhausted condition.] — 

On a prosecution of A. & G. for cruelly 
ill-treating a live wild rabbit contrary to 
Protection of Animals Act, 1911 (c. 27), s. 1, 
it appeared that A. had dangled the rabbit 
by ite hind 1cm three or four yards away 
from two greyhounds, held in leash by G., 
& that the ^eyhounds having been taken 
thirty or forty yards away, the rabbit had 


been thrown on the ground, where it had 
remained, only hopping a couple of yards 
when flicked by a hat. The magistrate held 
that there was no cruel ill-treatment within 
the sect. ; that what had been done by 
reaps, was* ordinary coursing & so protected 
by sect. 1 (3) (5), & that there was no evidence 
of the rabbit having been liberated in an 
injured, mutilated, or exhausted condition. 
On appeal : — Held : all the evidence showed 
that there had been cruel ill-treatment of the 
rabbit & that the rabbit had been liberated 
in an exhausted condition. On this ground 
& also on the groimd that the cruel ill-treat- 
ment occurred before the rabbit was liberated 
for the purpose of being coursed or hunted, 
resps. had not brought themselves within the 
protection given by the sect, to the coursing 
or hunting of any captive animal. — Jenkins 
V. Ash (1929), 141 L. T. 691 ; 93 J. P. 229 ; 
45 T. L. R. 479; 27 L. G. R. 537; 28 
Oox, O. 0. 066, D. C. 

587b. lU-treatment before liberation.] — 

Jenkins v. Ash, No. 587a, ante. 

596. Add. Annotation : — Refd. Re Grove-Qrady, 
Plowden v. Lawrence, [1929] I Ch. 657. 

613. Add. Annotation : — Refd. R. v. Wood, Ex p, 
Parwell (1918), 87 L. J. K. B. 013. 

651. Add. Ciiaiion : — 26 Cox, C. 0. 113. 

663. Add. Annotation : — Refd. Nyo v. Niblett 
(1918), 87 L. J. K. B. 590. 

654. Add. Annoiatione: — Consd. Horton v. Gwynne, 
[1921] 2 K. B. 661. Apld. Parey v. Welch, 
[1029] 1 K. B. 388. 

656. Add. Annotalioyi : — Refd. Nye v. Niblett 
(1018), 87 L. J. K. B. 690. 


Part XI. — Diseased Animals. 


867. Add. Annotation : — Refd. Theyer v. Purnell, 
[191812 K. B. 333. 

669. Add. Ciiaiion .-—88 L. J. K. B. 263. 


664. Add. Annotation : — Refd. Phillips v. Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 
.539. 


PART X. SECT. 1, SUB-SECT. 1. 

674 ii. — Failure to remove from 
oMnuil broken pieces of instrument .] — 
Ilesp. luidertook to treat a horse, & 
inserted into the anlmaPs urethra a 
catheter, which broke, & the horse was 
returned to its owner with the broken 
nieces left in the urethra : — SeJd : (1 ) 
if resp. allowed the broken pieces of the 
catheter to remain in the urethra for 
an unreasonable time, without taking 
any steps to alleviate the pain or witli* 
out taking any steps to secure their 
removal, he unreasonably caused un- 
necessary pain ; (2) resp. was under a 
duty to inform the owner of the horse 
within a reasonable time that the 
fragments were in the animal's urethra. 
— Martin e. Carpenter, [1926] S. A. 
S. R. 421.— AUS. 

se. Abandoning horse in street — 
Horse found atwrving — Whether owner 
easerdsino oonirohy^Ilcld : accused 
could not be oonvicted of ill-treatment 
under Preventlou of Cruelty to 
Animals Aot, 1890, s. 3 (a), as he was 
not In a poritlon to exercise control 
over the anUnal at the time of the ill- 
ti^tment. — R. v. Nazir Wazib (1919), 
I. L. R. 44 Bom. 169.— IND. 

ed. PermittUno animal injured on 


ship to land — Master of ship ignorant of i 
animal's condition.) — field : the mas- 
ter’s want of knowledge was no defence. 
— M'Larrn V. Smith, [1923] S. 0. (J.) 
91.— SCOT. 

PART X. SECT. 1, SUB-SECT. 2. 

•e. Carrying cranes by train — 
With eyes milched up,] — Held : acoiised 
had committed no offence under Pre- 
vention of Cruelty to Animals Aot, 
1890, 8. 3, cl. (b), for the cruelty was 
caused by the persons who stitched up 
the eyes & not by the manner or 
position in which the birds wore 
carried In the train. — R. r. Ibrauim 
Meek Shikab U017), 1. L. R. IKBom. 
854.— IND. 

PART X. SECT. 1, SUB-SECT. 8. 

sf. Commitment for trial for over- 
driving — Jurisdiction of one iusiice ..] — 
R. f. Nkmon (1910), 28 Can. Crlm. 
Cas. 270.— CAN. 

PART XI. SECT. 1. 

662 vi. .1 — A contract for the 

sale of animals affected with a con* 
ta^oua or InfeoUous disease Is an 
offence against ft, 8, C. 1900 (e. 75), 

8. 38, whether or not the seller knows 

63 


that the animiUs are so affected. — 
Baldwin v. Snook, [19181 2 W. W. R. 
314: 40 D. L. R. 4^ CAN. 

662 vii. .] — On a sale without 

warranty of an animal known to the 
seller to be affected with a certain 
contagious disease there Is no common* 
law duty upon the seller to warn the 
buyer of the disease, where the latter 
is reputed to be possessed of more than 
ordinary skill & knowledge in the treat* 
meiit of animals, the disease in question 
is fairly common in the neighbourhood, 
the buyer knows that the animal is 
suffering from some complaint, al- 
though not the particular nature of it, 
& the buyer refuses to complete the 
sale until he has had the animal in 
his possessioQ a certain time. 

The Animal Contagious Diseases Aot, 
R. S. C. 1906 (c. 75). does not give a 
right of action to a buyer of animals 
v^o suffers damage from a sale which 
Is illegal under that Aot. — 0*Mbaley 
p. Swartz, [19181 3 W. W. R. 98.— 
CAN. 

662 vUl. .1 — ^In view of Orders 

in Council authorised under s. 38k 
exempting tuberoulosls from the effect 
of Animal Contagious Diseasee Act, 
R. S. C. 1906 (o. 75), s. 38, Baldwin v. 





egSa« ^^TMiilt of ABimait (AmeiiABioiit) Ohier, 

lt80--lioM^ of ** coBtoeattvo Joiihioyi.**] 

Transit of AninniiJia (Amondinent) Oraer, 
1930, art. 1, enacts, among other things, that 
any road vehicle used for the oonveymce of 
the property of a dealer or in con- 
nection with the trade or business of a dealer 
shall, as soon as practicable after each 
occasion on which it is so us^, and before 
any othar aniTnal is placed in it, be cleansed 
and disinfected as therein mentioned, ** Pro- 
vided that in the case of a vehicle . . . 
yniklring consecutive journeys on any one day 
between the same two points, the requisites 
of this article shall be deemed to be suffi- 
ciently complied with if the vehicle is cleansed 
& disinfected ... as soon as practicable 
after tbe completion of the laiSb of such 
consecutive journeys.” : — Held •• on the con- 
struction of the Order, the expression '' con- 
secutive journeys . . . between the same 
two points ’* in the proviso to art. 1 does not 
mean consecutive journeys in the same 
direction between the two points, the retmm 
journey counting as distinct, but consecutive 
journeys in either direction, & the vehicle 
need not be cleansed & disinfected until the 
completion of the last ^ of its consecutive 
journeys in either direction. — Nbthaway v. 
Brewer, [1931] 2 K. B. 469 ; 100 L. J. K. B. 
624 ; 146 L. T. 191 ; 96 J. P. 169 ; 76 Sol. 
Jo. 369 ; 29 L. G. B. 489, D. 0. 

690a. “Double dtoping** — ^Meaning.] — HM: 

the words ” douDle dipped ” meant twice 
dipped & not dipped for a second time after 
the first preeoribed dipping. — A damb s. 
Galloway (1926),' 28 L. G. B. 688, D. 0. 

604«. Compensatioii — On commercial basis of 
valuation — Failure to objeot — ^Valuation bind- 
ing.] — ^By Diseases of Animals Act, 1894 
(c. 67), s. 16 (2), ” The Board shall for animals 
slaughtered under this section pay com- 
pensation as follows : (i) Where the animal 
slaughtered was affected with foot-A- 
mouth disease the compensation shall be the 
value of the jiniTnAl immediately b^ore it 
became so affected, (ii) In every other case 
the compensation shall be the value of the 
fi.Tiinnii.1 immediately before it was slaught- 
ered.” 

Pltf. was the owner of a herd of pedig^ 
Friesian cattle which became infect^ with 
foot-&;-mouth disease, &; the Minister of 
Agriculture & Fisheries provisionally decided 
tl^t it was not a case for slaughter, but was 


a oaae for isolattoa wl^h would hBYo cauiM^ 
0 ZBCiM 6 to pltTtOffB^ with 
of loalibg his stodL SubsCquenfly,. however, 
ofter certain conversations between the 
Govt, inspector A pltf. the Minister decided 
to have the cattle valued A slau^tered. 
The cattle were valued behalf of the 
Minister on a commercial A not a pedigree 
bai^ at £993, & nc^ce of this valuation was 
fldven to pltf. A; he signed the valuation form. 

cattle were accordingly slaughtered on 
the following day d? pltf. was paid the sum 
of £993. Pftf. did not give within 14 days, 
as required by clause 39 of Animals (Trancdt 
A General) Oraer, 1912, a counter-notice that 
he dispute the valuation. Afterwards pltf. 
claimed ttom the Minister the difference 
between the £993 Sc the pedigr^ value. 
The latter was agreed at the trial to be 
£2,162. The claim was based (inter alia) on 
the provision in s. 16 (2) that ” the value ” 
of the slaughtered animals should be paid as 
compensation : — HM : as pltf. & the 
Minister had agreed that tiie valuation 
should be on a commercial basis, the agree- 
ment was binding &, the claim of pltf. fail^. — 
BLIGH V. JdlKISTER OF AORIOnLTTTBB Sc 
Fisheries (1931), 47 T. L. B. 492. 

699. Add. Annotation : — A$ to (1) Rsfd. B. v. 
North Worcestershire Assmt. Com., Em p. 
Hadley, [1929] 2 K. B. 897. 

700. Add. Annotation :-^Retd. Fisher v. Oldham 
Borough Corpn. (1930), 143 L. T. 281. 

706a. — — Burden of proof-— Diseases of 

Animals Act, 1894 (o. 67), ss. 4 (1), 67 (1).] 

— farmer who was summoned under 
Diseases of Animals Act, 1894 (c. 67), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot Sc mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
the day on which he gave notice that the 
animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, Sc dismissed the 
summons : — Held : this contention was in 
direct conflict with sect. 67 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, Sc that the justices 
ought to have convicted.— Wilson v. Yates 
(1927), 91 J. P. 188; 44 T. L. B. 26; 26 
Ii. G. B. 614, D. 0. 


Snook, No. 662 ▼!., anU, was held not 
applloahle to support a defence of 
lllegral sale of oattfe. — W ood, Weillsb 
& MoOmiBT. Ltd. v. Valooub, [19211 
2 W. W. B. 82.— CAN. 

668 ix. .J — Where animals are 

exposed for sale by a vendor 6r he knows 
that they are inleoted with a oontaslons 
disease he is liable to a penalty unto 
Aniwini Conta^ous Diseasea Act, ft if 
he effects a sue of the animals nndw 
snob d^mstanoes the sale is iUeg^ ft 
void. If in addition to the.hieaoh of 
hlB statutory duty the vendor makes 
false representations as to the con- 
dition of tlto animals ft thereby in- 
duces a peisoh to purohase them, tbe 
latter is ehtlUed to succeed in an action 
for any resulting damairee sustained 
by Mm, Sc In any event he is entitled 
to recover any money paid by bSm to 
tbe vendor on the Hum oontraot, he 
not being In paH4SueU> with the 
ndor,— ^ jOI “ 


D. 


_ JNO «. 2Si<ATmoK (1922). 70 
B. 26 ; {19221 8 W, W.^ 667.— 


PART XL SECT. 2, SUB-SECT. 2. 

690 Jl. ValidUy of notice — 

Blank form issued by OovemmerU 
Veterinary Offloer — Day hour fitted 
in by /sispector.)— X ajeb v. B., [1980] 
N. L. B, 56^. AF. 

PART XL SECT. 8, SUB-SECT. 8. 

sk. Bogs fed on oarbaye-^ Under 
lioenoe waiving eompeneoHonr-^Wsease 
neaessUating daughter-'^Onus of proof 
of cause of disease.} — ^A. obtained a 
licence to feed hia hogs on garbage 
obtained from outalde, wUph Uoei^ 
contained the follow!^ worda: **Ixi 
oonaideration of the granting of n 
Uoenoe to me X hereby agree • . . (4) to 
fo^t all olaim to componaatioh, in 
ease it Is neoesaary to destroy pnf of 
my hogs, as a result of hog imoiera, 
aniens B can bs dmwn that the in- 
fsoUon oame from some other wum 
than gadNigs deeding^':— the 
onus ofSovfng that the Obolm in 
gnsiittcm came mom some other sonroe 

at 


than garbage feeding was upon sup- 
pliant. — ^A ldebaon V. B. (1922), 65 
D. L. R. 898 ; 21 Exoh. 0. R. 869.-^AN. 

PART XI. SECT. 8, SUB-SECT. 6. 

sl. Power to make bye-law — Pro- 
MMHng admission of infected animeds 
into mwniaipcitttyjy^o provide In a 
bye-law that no animal affected with 
any Infectious or contagious dlseeae 
Shall be brought Into the municipsillty 
was held to be beyond the powers of a 
municipal oouneil under tCnnidpal Act. 
— R. e. Mould. ri9201 2^^W. R. 
640 : 52 D. L. B. 802.— UAN. 

PART XL SECT. S, SUB-SB€t. 6. 

gL Proof of scienter.} — On a 

prosecution under Oattle Disease Aot, 
Irelasd, 20 ft80 TIet. O. 4, ft 88 4t84 
Viot. 0 . 86, ft the Obtos of the Pxtvy 
OounoU, ** knowledge ** that the cam 
are diseased is 
must bs pi 
OASBOLLe, 

226.— UL 


that the c 

of the i>fleiioe ft 


fd. U^Axiaim 


N0ia.-^lt hM been f<mnd deatraUe to add the fdOowiag s 


Part Xt I — Breeding of Animals. 


•ftatatonr ooiit3rol-->Hor8e breeding.]— Hone 
Breeding Aot, 1918 (c. 18). 

Hire of ^a]lS<m*e servtooi— Right of lien on mare 


-~For expense of eoverlng.]-^8fe0 original 
Yolnme, p. 257t No. 880. 

Inerease in animals— Who entitled to.]— iSee 
original volnmo, pp. 212, 218. 


PART XII. 

, m.3UiM9ni eoniria — fforw breed- 
no-^^Mueed a/ e^Seo^e of reffUMion 
if tUuHofin-^netruoredion of StoUione 
4ett Idle.)**— At the triiil of an aotion 
V a penon. who was the owner of a 


consider an appeal against the refusal i of owner ^ etaUUm — Infury to more.}—* 
of a o^floate of registration, it ^ VoL H., p. XBO, oases q, r. 


appear^ that pltf. was not actual 
omer but had control A management 


eerved by 


’# » vwBvii. TTAHif woB Mie owner oi a 

taUion, against the members of the 
^oard of Control Sc Appeal nnder the 
»boTe Act for wrongful refusal to 


of the animal: — Held: he was en- MdUion^ySee Vol. II., p. SSO, cases 
tiUed to maintain the aotion. — DtrrroN s, t, u. 


e. Evans (1920), 16 Tas. L. R. 46.— ,p. Breath of ooiUraet.y- 

. SiNOLAiB V. Waisoeb, No. 860 !., ante. 

Hire of etaUion*e aervieea — LkUHHiy — CAN. 
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ARBITRATION. 


Part I. — The Submission. 


3. Add. Annotation : — ^Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

24. Add, Annotation : — ^Refd. Anglo-Newfound- 
land Development Go v. R., [1920] 2 K. B. 
214. 

26. Add, Annotation : — Refd. Anglo-Newfound- 
land Development Co. v, R., [1920] 2 K. B. 
214. 

26a. Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for “ Improvements in winches 
for operating the rope of a duplex derrick.** 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser & 
engineer draughtsman ; & the co., while the 
patentee was in their emplojrment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during p1tf.*s service, 
the co. should have pltf.’s licence to make & 
sell windlasses under the patent, at a reason- 
able royalty, failing agreement between 
the paities, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 6 per cent, on 
the selling price of the windlasses. Defts. 
denied that they bad agreed to accept a 
licence from pltf . •: — Beld .• pltf. had proved 
that the agreement for a licence had been 
made ; he was entitled to a reasonable 
royalty ; &, as the agreement was verbal, 
& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an ofilcial referee fbr inquiry & report 
under sect. 13 of the above Act. — Fleming 
V, Doig (J. S.) (Grimsby), Ltd. (1921), 38 
R. P. C. 67. 


36a. Reference under National Health Insuranoe 
Regulations of Insurance Commissioners.] — 
By an agreement between a medical prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner o greed 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1913, were incorporated. By clause 14, 
** any dispute or question arising between 
the committee & the practitioner . . . relating 
to the construction of this agreement or the 
rights liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Comrs.** By reg. 61 of the regulations, 
Where under the provision of these regula- 
tions or of any agreement made between the 
committee k. a practitioner ... is referred, 
or any appeal from a decision of* the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think fit, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Clomrs. to hear k determine such question 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
final k conclusive.** A dispute having arisen 
under the agreement, the practitioner 
brought an action against the conounittee in 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay the action ; 
— Held : the action must be stayed 

(PicKFOBD, L.J. k Sabgant, J.) upon the 
ground that there was a ** submission ** to 
arbn. within the Act of 1889, s. 27 (Banees, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners k the committee. — 
Clements v. County of Devon Insur- 
ance Committee, [1918] 1 K. B. 94 ; 
87 L. J. K. B. 203 ; 118 L. T. 89 ; 82 J. P. 
71, C. A. 


PART 1. SECT. 2. 

d i. Informal extension of 

written submission amouniinff to new 
parol submission .] — An award was not 
made within the time fixed by the 
written anbmigslon to arbn. nor was 
the time extended. The arbitrators 
proceeded after the expiry of the time, 
both parties appearing before them & 
taking part in the proceedings, k the 
award was made Sc not appealed from 
or moved against. Sc bod ever since 
been acted upon ; — Held : a parol 
submission must be taken to have been 
made Sc to include the terras oontoined 
in the written one. Sc the award to 
have been made pursuant to the parol 
submission. — H srrison v. Harrison 
41 O. L. B. 195 ; 13 O. W. N. 
245.— CAN. 

10 V. Signature of one of 

series of documents — Forming part of 
agreement .] — A submission or written 
apnreement to submit differenoes to 
arbn. may be collected from a series 
of documents, oven though connected 
by psirol evidence. Sc signature of any 
document forming part of the agree- 


ment is suffleient to bind the person 
BO signing to the submission contained 
in the agreement. — Sukhaaial Ban- 
siDHAR V. Barn Lal Kedin & Co. 
(1920), I, L. H. 42 All. 525.— IND. 

e i. Must not be contrary to public 

policy .] — If it is an implied term of a 
reference to arbn., & of an ekranama 

S ursuant to the award, that a complaint 
lat a non-compoundable offence under 
the Penal Code bas been oommitted 
shall not be proceeded with, the con- 
sideration is unlawful on the ground of 
public policy. Sc the award Sc ekremama 
are therefore unenforceable ; that is 
so Irrespective of whether in law a 
prosecution has been commenced. — 
KAMiNi Kumar Basu v. Bibendba 
Nath Basu (1929), L. R. Ind. App, 
117, P. C.— IND. 

1 i. General reguisfies .] — An 

award made by arbitrators is not 
invalid on the ground that in the 
reference to arbn. the actual Uispute 
is stated merely in general terms, when 
the award itself shows that the nature 
of the dispute was properly explained 
to the arbitrators. — Kam Bauadub 
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Sen V. Mahan ATH Ganesh Bhaqat 
(1923), I. L. R, 2 Pat. 664,— IND. 

1 ii. 1 — A submission to arbn. 

aooording to the above saot. is a sub- 
mission whioh provides that either 
party in cose of a dispute arising on 
the contract is at liberty to take the 
necessary steps to get the dispute 
decided by arbn. — B uhjob o. Elleb- 
MAN CiTT Links, Lid. (1925), I. L. K. 
49 Bom. 8.'i4. — IND, 

1 iU. Written agreemerU to sub* 

mit.] — ^A submission to arbn. under 
Indian Arbn. Act need not bo signed 
by both parties. All that is required 
is a written agreement to eiibmit. 
Sc acting upon It. — Radra Kanta 
Das V. Babrlikn Brothers (1928), 
I. L. R, 66 Calc. 118,— IND. 


PART I. SECT 8, SUB-SECT. I. 
sa. Appointmmt of appraisers — 
Under arraanjement separate from 
policy.] — Held : not to constitute a 
submission to arbn., but a provision for 
appraisement. — Seablb v, AiiLiAKCg 
Insurance Co., [1925] 4 D. L. R. 878 : 
[1925] 3 W. W. R. 729.— CAN. 



Vol IL^AxninUoa. 08868 41- 186a. 


41. Add* Annotation : — Oomd* 0*Bourke v. Dar- 
biahire, [19201 A. O. 681. 

44a* — Appeal*] — Where proceedings are 

taken out of the ordinary cursua curias^ \ihth 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so eu3 to deprive either party 
of the right of appeal, unless there has been 
an attempt to give the ct. a jurisdiction 
which it does not possess, or unless the pro- 
cedure hM been so violently strained as to 
be put entirely out of its course. — Pisani v, 
A.-G. FOB Gibraltar (1874), L. R. 6 P. 0- 
616 ; 80 L, T. 729 ; 22 W. R. 900, P. C. 

58* Add, Annotation : — Consd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 

58a* •] — ^Boynton v. Richardson, No. 

71a, post, 

66. Add, Annotations: — Consd. Richardsons & 
Bradley v, Bernhard, [1926] 2 K. B. 121 ; 
Simbro Trading Co. v. Posograph (Parent) 
Corpn., [1929]2 K. B. 266. 

68* Add, Annotation : — Consd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 

70. Add, Annotation : — Consd. Charles v, Cardiff 
ColUeries (1928). 44 T. L. R. 448. 

71. Add. Annotations : — Apld. Boynton v* 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D. C. v. Ward (1927), 91 J. P. 200. 
Refd. Brigbtman v, Tate, [1919] 1 K. B. 463; 
Wisbech R. C. v. Ward, [1928] 2 K. B. 1. 

71a. Surveyor's certificate — Valuation of timber — 
Liability for negligence.] — A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 


subsequently commenced proceeding agednst 
the surveyors for damages for negligence In 
respect of their valuation of the timber : — 
Held the surveyors were in the position of 
quasi'arbitrators, A the action failed. — 
BOYNTON V. Richardson (1924), 69 Sol. Jo. 
107. 

78. Add, ArmotaHon : — ^Refd. L. A N. B. Ry. v, 
Basington Union Assmt. Com. A Basin^^n- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

79. Add. Annotation: — ^Refd. Bs Badische Co., 
Bayer Co., etc., [1921] 2 Oh. 331. 

80. Add. Annotations : — ^Refd. Fried Krupp Akt. 
V. Orconera Iron Ore Co. (1919), 88 L. J. Oh. 
304 ; Re Badische Co., Bayer Co., etc., [1921] 
2 Ch. 331 ; Jebara v. Ottoman Bank, [1927] 
2 K. B. 254. 

125. Add, Annotation : — Refd. Woodrow v. 
Trawlers (White Sea A Grimsby), Ltd., 
[1930] 1 K. B. 176. 

135a. .] — By a contract made between an 

Italian buyer A English sellers it was pro- 
vided as follows ; “ Any dispute arising out 
of this contract to be settled by arbn. in 
London in the usual way.’^ A dispute 
havi^ arisen between the parties, defts. 
appointed M. as their arbitrator. Pltf. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favotu* of defts., A defts. thereupon counter- 
claimed to enforce the award : — Held : (1 ) the 
words “ to be settled by arbn. in London in 
the usual way meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, A there was 
ample evidence that the dispute had been 


PART 1. SECT. 8. SUB-SECT. 2. 

42 iil, — In an action of 

slander the parties agreed to trial before 
a judge Sc seven jurymen instead of the 
requisite eight. A verdict was given 
lor pltf. Deft, appealed : — Held ; the 
ot. had acted as an arbitrator, Sc no 
^peal lay. — L oans v. Black, [1925] 3 
D. L. R. 940.— CAN 

42 iv. .] — Re Fraser’s 

Appeal, Re Winnipeg Charter, [1927] 
4 D. L. R. 213 ; [1927] 2 W. W. R. 
600 : 30 Man. L. H. 697.— GAN. 

PART 1. SECT. 8, SUB-SECT. 6. 

51 li. .] — Where land was ex- 
propriated for railway purposes the 
railway co. Sc the owner agreed to have 
the compensation determined by refer- 
enoe to three named persons called 
** valuers '* in the submission ; their 
decision was to be binding Sc con- 
clusive on both parties & not subject 
to appeal : they could view the pro- 
perty Sc call such witnesses Sc take such 
evidence, on oath or otherwise, as they, 
or a majority of them, mteht think 
proper; Sc either petrty could have a 
representative present at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision : — 
HM .' this agreement did not provide 
for a judicial arbn. but for a valuation 
merely. — Camfbrllford, Lake On- 
tario Sc Western Ry. Oo. v. Massib 
(1914), 60 S. O. E. 409.— CAN. 

m i. Assessing loss by theft <t fire — 
Appointment of appraisers under ar^ 
rangement separate from policy.}^ 
HeXa: a provision for appraisement. 
Sc not a BubmlsBlon to arbn.— Reable 
V, Aluanoe Insurance Co^ [19251 4 
D. L. R. 878 ; [19251 8 W. W. E. 729. 
—CAN. 

Hi. 8.P. Ibwinv.Oampbbll (1914), 
32 O. L. R. 48.— CAN. . 


PART I. SECT. 4. 

t i. S.P. Jnaubndra Nath Bagchi 
e. SuRES Chandra Roy (1927), I. L. R. 
6 Pat. 666.— IND. 

V 1. .] — The selection of a 

guardian cannot be referred to arbn., 
as it Is not a matter of private interest 
between parties. — Palaniandi Chkti’i 
V. Adaikalam Chetti 1923), 1. L. 11. 
47 Mad. 459.— IND. 

so. Construction of agreement — In- 
volving point of law.] — By an agree- 
ment between the N. B. Ry. Co. Sc 
the F. Ry. Co. it was provided that, in 
the event of an Act of Parliament 
being obtained &: the capital being 
subscribed, a line of railway should be 
oonstruoted by the F. Co., & thereafter 
worked by the N. B. Oo. on certain 
terms. It was further provided that 
the N. B. Co. should be boimd to con- 
tribute to the F. Co. a sum sufficient to 
make up a dividend of 4 per cent, on 
the “ paid-up share oapital ** of the 
F. Co., & tiiat all questions which 
might arise between the parties in 
relation to the agreement, or the im- 
port or meaning Uiereof, or the carry- 
ing out of the same, should be referred 
to arbn. In terms of Railway Oom- 

S anles Arbitration Act, 1869. The 
ne of railway was thereafter oon- 
struoted Sc worked in terms of the 
agreement. In an aoUon at the 
Instance of the N. B. Co. against the 
F. Co., concluding for declarator {inter 
alia) that the pursuors were freed & 
relieved of aU liability to moke up the 
dividend of the F. Co. to 4 per cent.. 
Sc that the articles of the agreement 
thereanent were null Sc of no elleot, 
the pursuers averred that the ex facte 
capital of defenders’ oo, was not the 
*’ paid-up share capital ” on which the 
dlvldendT had been guaranteed in 
respect that defenders had raised that 
oaplt^ in a manner which was illegal 
Sc ultra vires of their statutory 

67 


authority, the pursuers maintained 
that this depended on a legal luter- 
pretatioD of matters outwith the agree- 
ment, & consequently that the clause 
of arbn. did not apply, & that the 
question raised in the action fell to be 
deoidod by the Ct. of Session : — Held : 
the arbn. clause was a general clause, 
by which the parties had contracted 
thomselves out of the jurisdiction of 
the ct. as to anything which fell within 
the clause ; the questions raised were 
questions of the construction of the 
agreement. Sc, accordingly, must be 
determined by the arbiter, even 
although their determinations de- 
pended upon the question of ultra vires 
& although it Involved a point of law. — 
North British Ry. Co. v. Newburgh 
& North Fife Ry. Co., [1911] S. C. 
710.— SCOT. 

sm. Liability for db amount of ali- 
mony,] — Held: proper subjects for 
arbn. — Harrison v. Harrison (1918), 
41 O. L. R. 195 ; 130 W. N. 245.— 
CAN. 

sp. Right to receiver db inlunction .] — 
Held : not a matter to refer. — 
SURENDRA Kumar Roy Ohowdhuby 
V. SusHLL Kumar Roy Chowdhury 
(1927), I. L. R. 65 Calc. 249.— IND. 

PART I. SECT. 5. 

»U Reference by Crown — By whom 
signed .] — Dominion Building Corpn., 
Ltd. V. R.. [19271 2 D. L. R. 610; 
[1927] Exch. C. R. 79.— CAN. 

PART 1. SECT. 6, SUB-SECT. 1. 

137 ii. .1 — Where a submission 

to arbn. Is made subject to Arbn. Act. 
ILS.A., 1922 (o. 98), the provisions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
applied. — ^Masters Sc McDouoall v. 
Stephen, Stephen v. Masters 8c 
MoDouqall^19251 4 D. L. R. 684 ; 
[16261 3 WTW. R. 493.— CAN. 
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** in the usual way ** ; (2) any objeo- 
tiitm to the awaid upon &e mund of 
larity or misoonduet on the pact of uie 
arbitrator could only be taken by motion 
to set aside or reinit the award* A nttf. 
havidfi: failed to move within the limited 
time* his remedy in that respect had lapsed. — 
SCRIMAGLIO V, Thornbtt ds Fbbb (1924), 181 
L. T. 174 ; 40 T. L. K. 820 ; 68 Sol. Jo. 
630 ; 29 Com. Cas. 175, 0. A. 

141« Add* Annotation : — ^Refd. Phoanix Insoe. of 
Hartford v. De Monchy (1929), 141 L. T. 
439. 

146. Add, Annotations : — Consd* Woodall e. Pearl 
Assce.* [1919] 1 K. B. 693. IMstd. Ifacaura 
V, Northern Assce., [1926] Al. O. 619. Refd. 
Sanderson c. Armour (1922), 91 L. J. P. 0. 167 ; 
Hirji Muiji v. Cheong Yue S.S. Oo., [1926] 
A. C. 497. 

147. Add. Annotation Gonsd. Macaura v. North- 
ern Assce.* [1925] A. C. 619. 

147a. .1 — In a proposal for insurance 

against accident the intending assured stated 
hu occupation A signed a declaration that 
the answers to the questions therein were 
true, A that he agreed that the declaration 
should be the basis of the contract between 
him A the insurance co. whose policy* subject 
to the terms A conditions thereof, he agreed 
to accept. The policy recited the proposal 
A declaration which proposal A declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... A be considered 
as incorporated herein* A any suppression* 
misrepresentation, or misstatement of fact 
in such written proposal A declaration shall 


that It a 

to the recovery of imy eum under ibB policy 
• tfiat the condSbions indorsed thereon saould 
be sta4ctiy observed. Cfondltion 8 provided 
that the policy, might be rented from year 
to year but omy upon condition that nofthing 
haa^ happened to inexease the risk, A If the 
riiA was increased by (inter atia) the assured 
engagiz^ in some other oceupatioa, then 
“ unlm notice In writing of such increased 
ride is given to ^ oo. . « .vA any extra 
premium that may be required paid • . • the 
policy is void A no olaun can be made.” 
By condition 11, ” If any question shall 
ai^ touching this policy or tne liability of 
the oo. thereunder or the extent or nature 
of such liability or otherwise howsoever In 
connection herewith then the assured A all 
persona claiming through the assured may 
refer A shall be bound, if the oo. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators A their umpire 
under the Act of 1889 ... A no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.^’ During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal* or, if not, had change his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the oo., A contended 
that ihe policy was therefore void, A they 


PART I. SECT. 6* SUB-SECT. 8. 

145 ▼. .] — A policy of fire 

Insuranoe prorlded that £f a claim he 
reJeotcKl Sc an action be not oommenoed 
within three months after enoh rejec- 
tion* all benefits under the polioy 
should be forfeited* Sc further any 
question of amount of loss ebonld be 
referred to arbn.* snch arbn. to be a 
oondition precedent to any aotlou. 
To a olaim sent in. the co. anerwered 
that they did not agree upon the 
amount claimed Sc that under the con- 
ditions of the policy th^ did not 
admit their liability : — Held : the 
right of action was that it might be 
decided whether such rejection was 
right or wrong* Sc it was only in the 
event of that question being decided 
agfldnst the co. that it would become 
necessary to ascertain the amount of 
the loss by arbn. — Eaolb Stab Sc 
Bbitisb Dobunions Insttbanoe Co. 
V. Dikanath (1922)* 1. L. R. 47 Bom. 
509.— IND. 

145 vi. .] — Insurers alleged 

that material misrepresentatioDB were 
made by the insured in his proposal* & 
that oonsequently the policy was void 
under clause 7 of the policy* Sc that 
therefore a dispute had: arisen whioh* 
under clause 12 of the polioy* should 
be referred to arbn. : — Held : the 
question of misrepresentation was 
mthtQ the arbn. dause in the policy. — 
RiqHABDSoN V. Abut* Kavt, Sc 
Gbnicral Absubanob Absoon.* Ln>., 
[1924] 2 I. K. 96.— IR. 

145 vJL .] — F. insured a 

motor ohar^-bano with deft. oo. The 
pelioy contained the usual clause as to 
wilful misstatements* Sc a clause that 
any dispute . , . **a8 to the extent Sc 
meaning** of the policy should be 
referred to arbn. The co. repudiated 
a claim by F. on the ground that non- 
disdosuie by him of material facts had 
rendered it null A void, but In an 
action by F. the oo. moved to stay the 


proceedings Sc to refer to arbn. : — 
Held: the contract having been re- 
pudiated the dispute was not one as to 
the extent Sc meaning of the policy, 
& not being otherwise within the arbn. 
clause could not be referred to arbn. — 
Fubey V, Eagle* Btab Sc British 
Dominions Insoe. Oo. (1922)* 56 
I. L. T. 23.— IR. 

ei. ,] — ^The parties In 

framing a oootraot may insert a olanse 
binding them to refer all future 
diiroutes, either in the oarrylng out 
of the contract or in respect of a breach 
of It* to arbn.* Sc one party to such a 
oontraot cannot* by averri^ that the 
other party has repudiated the oon- 
traot, get rid of the arbn. clause. — 
Sanoebson Sc Son e. Armour Sc Co.. 
Ltd. (1922), 91 L. J. P. O. 167 ; 127 
L. T. 597 : (19221 8. O. (H. L.) 117 ; 
59 Sc. L. R. 268.— SOOT. 

eii. — — — ^Where there is a 

repudiation which goes to the sub- 
stance of the whme contract* the 
person setting up that repudiation can- 
not insist on a subordinate term of the 
oontraot still being enforoed.— G raham 
e. ^Provident Lite Absubanob Oo., 
[1922] N. Z. L. R. 718.— N.Z. 

f Ul. i] — Where a oontraot 

contains an arbn. clause. Sc one of the 
parties seeks to avoid the oontraot, 
the dispute is referable to arbn. if the 
avoidanoe of the oontraot arises nut of 
the terms of the contract itself. Where, 
however* a party seeks to avoid the 
contract for reasons dehors it, the 
arbn. clause cannot be resorted to as 
It, together with the other terins m 
the oontraot* Is set aside, in othW 
words, a party cannot rely on a term 
of the oontraot to repudiate it, A still 
say the arbn. dause should not apWT* 
If he reUes oo a oontraot he must my 
m it for aU purposes. — ^I ndia Eubcibio 
O o. V, ptmnoLAL msMcraaa 
Oo. <1929), L L. R. 58 Bom. 178^ 
DVD. 
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■ i. Performance of contract 

prevented by Goeemmeni.}— A firm 
agreed to sell Sc to ship from Calcutta 
to Buenos Ayres hales of Jute goods. 
The oontraots contained proristons 
exempting the sellers from liability 
for late Sc short shipment attributable 
(inter alia) to Govt, commandeering 
of ships* war, ** or any other unfore- 
seen ciroumatanoes ** A inoIuHed pro- 
visions tor the shipment of delayed 
canroes as soon as possible* subieot to a 
right of refusal on the part of the pnr- 
ohasers. Each oontraot contained an 
arbn. clause In these terms : ** Any 
dispute that mav arise under this oon- 
traot to be settled by arbn.** Before 
all the bales had been shipped, the 
further dXport of jute from India to the 
Argentine was prohibited. A oon- 
troveisy having arisen between the 
partiea as to whether, in the otronm- 
stfludoes* Uie oontraets had been 
tendered void A unenforoeable quoad 
the shipment of the remainder ot the 
bales .* onaconstmotlon of the 

oontraots, the controversy was a 
dispute arisiiig under the oontraots, A 
aooordiDgly* xw to be determined by 
arbn.— SooTT A Sons v. Del Sbu 
[1928] 8. O. (H. L.) 87.— SOOT. 

sli. — ^ Contract ooncallfAl— If a 
contract is oanodled, an arbn. olanse 
falls with suoh oanosllatlon.— <^x 
Towing Line v. BvsrgtLD A Co, 
(1922), 68 D. L. B. 138.— fiAR. 

glU, Bwistsnes of dispula.}— 

The right of one pmty to a oontraot to 
Insist upon a term In it urovldiiig for 
reference to arbn. depends ln,the fust 
place on the eristenoe of a dispute.— 
Stand AW Insuranoe Oo, oBc^pam 

srswlw^V' " 

a iv^ ^ . WiThi' exlBtenoe of a 

disimte is aa emsiitlal oondition tor the 
jurisdiction of arbitraton.— UmuM 




to ba fefarcBd to arba. 
imtofr oQtadil^^ 11. la aa aotioa on thd 

reqairing 

o^taUttoi 11 made the obtatning of an 
a 0 ^^ pjjeoedant to a ri^t of 
aotion s ‘ (2) tha oo. oy relying on the terms 
of the poiioy which rendered it roid in certain 
ewento did not thereby repudiate the policy 
ae a binding contract between the parties, 
is were entitled to r^y upon the arbn. clause 
ae a deteioe to the action. — ^Woodall v . 
Peabl Assuranob Oo., [191211 K. B. 603; 
88 L. J. K. B. 706 ; 120 L. T. 666 ; 88 J. P. 
126 t 68 Sol. Jo. 862 ; 24 Com. Gas. 237, 
0. A. 

Annokaftm>-A 0 to (2) Bafd. Macaura Noorthem Assoe., 
[1926] A. O. 619. 

Compare original volume, p. 356, lio. 203. 

158« Add. Annoiaiian: — ^Refd. Lowther v, Olifford 
(1926), 96 L. J. K. B. 676. 

166. Add. AnnotaHanB : — As to (1) Refd. Jones v. 
Oceanic Steam Nav^tion Oo., [1924] 2 K. B. 
780; N. V. Kwik Hoo Tong Handel Maat- 
sohappij V. Pinlay, [1927] A. O. 604. As to 
(2) Refd. Sanderson v. Armour (1922), 01 
L. J. P. 0. 167. 

166« Add. Afmoiation : — Gonsd. Board of Trade v. 
Oayzer, Irvine, [1927] A. O. 610. 

164* Add. Annotation : — Consd. Pinnock v. Lewis 
Peat, [1928] 1 K. B. 600. 

164a. — By two contracts made in 1919, 

applt. bought from reaps, a large quantity 
of American Fresh Eggs.** The contracts 
provided that in case of any dispute as to the 
mialitv or condition of the goods, the question 
would be referred to arbn., provided that, 
** such reference shall be claimed in writing 
within three days after the goods have been 
landed.** It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 
to the right of appeal. The goods arrived in 
England, A were not examined at the port 
of landing, but were sold by. applt. to sub- 
purchasers. More than three days after the 
goods bad been landed applt. wrote to resps. 
complaining that the goods were of infenor 
quality, A some time later be wrote a letter 
Claiming a reference to arbn. Besps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt. ’s 
claim was out of time, A that the goods should 
have been examined at the port of landing. 
The arbitrAtors awarded ** that the buyer 
was out of time In examining A making claim 
on the goods, A also in daiminjr aron., A 
that tberofore his ease fails.” ^e buyer 
took no steps to set aside the awards, bbt 
nearly two yearo later brought an action 
claiming damages for breach of contract : — 
BM the awards were ^bar to the action. — 
Avboougb V. Sbbbd Thomson A Co. (1924), 93 
L. J. K. B. 924 » 131 L. T. 610 ; 40 T, L. R. 


MM r 

707i 80 Ckm. 008.2^^ ajOfior.' (1928), 92 

L. J. S. B. 878,0. A. 

AliMitffoMoii BML Pimiook «. Lewis, ft Peat, [1928] 1 
8U 8. 699. 

lOte. Arbitrator to be appointed within limited 
; time.]-— A ekto was chartered for a voyage 
‘from R. to £t« with a full cargo of linseed. 
£he charterparty provided for the reference 
of all dispute to the final arbitrament of two 
arbitrator, one to be appointed by each of 
thejparties, with power to appoint an umpire, 

A the clause conwued : ” Any claim must 
be made In writing A claimants* arbitrator 
appointed within three months of final 
discharge, A where this provision Is not com- 
plied mth the claim afaiJI be deemed to be 
waived A absolutely barred*** After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a p£^ of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The smpowners pleaded that the charterers 
failed to appoint their arbitrator within 
three months of the discharge of the ship A 
that by reason thereof the action was not 
maintainable, A, by order of the ct., tibe 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct. ; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthineBS, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
I action could be Drought, A consequently the 
I claim was not barred by the arbn, clause. — 
Atlantic SnippiNa A Trading Oo. v. 
Dreyfus (L.) A Co., [1922] 2 A. O. 260 ; 91 
L. J. K. B. 618 ; 127 L. T. 411 ; 38 T. L. R, 
634 ; 66 Sol. Jo. 437 ; 16 Asp. M. L. 0. 506 ; 
27 Com. Gas. 811, H. L, ; varying S. O. sub 
nom. Dreyfus A Co. v. Atlantic Shipping 
A Trading Co. (1921), 37 T. L. R. 417, 0. A. 

AnnataHoM : — Aa to (D Distd. ft Ezjpld. Osamlkow v, Roth, 
Sohmidt, [1922] 2 K. B. 478. Aa to (2) Distd. Ford v. 
Compare Fnniees (France), [1922] 2 K. B. 797 ; Pinnook 
V, Lewis ft Peat, [1923] 1 K. B. 690. Reid. CosmopoUtan 
Shipping Co. V. Hatton ft Cookson, Ltd. (Liverpool) (1029), 
148 LTt. 296. 

165b. — .1 — ^A chartorparty contained a clause 
providing that all dSsputes arising out of the 
contract should be referred to arbn., the 
claimants* arbitrator to be appointed within 
a time therein limited, A if he was not so 
appointed the claim was to be deemed to be 
waived A absolutely barred. Loss to cargo 
was suffered owing to the ship's unseaworthi- 
ness. The cargo owners claimed damages A 
went to arbn., but did not appoint their 
arb^iTator within the time limited. An 
awa^ was made in their favour, the ship- 
owners not appearing : — Held : although the 


158 IV. JAose in AtapuU.h^A 

lease contained a oiSTiee xeferriiw to 
arlm. oectaln ipeoffio matteis Ot^aaa 
other onestiiHis tn reftoMnoe to tms 


> anesthHis tn reftMnoe to this 
whlift tnay ssfoe between the 
In artm. nreoeadinite 


nartJee." In anm. nreoeadinie the 
Mens between the parw was not the 
vahUtt^ of a nottoe to qnit but the 
qaaetien whether the tewuit was 
poasBatisg nadir the lease or rnktor a 
new baisatnt— H«U.* as the lease 


Itself was In dispute, the arhn. olanse 
In Ihe lease did not apply. — H oth v. 
OOWAN, [1926] 8, O. 68.-^0OT. 

sh« Clause in brokar^a noU^Bulea 
asnMjeable to msmbera oiiiv*j~Floiir was 
oold by defts. to ^tf. under oontraets 
In broker*e notee which oontelned a 
Mnditlon that the nilee ft regnlatlons 
of the 8. Aseoen. lOionld amy. The 
xnlee of Ule ooeooa. provldea^that everr 
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dispute or dllferenoe arislzv out of any 
contract or dealing should be referred 
to arbn. PItf., who was not a member 
of the assoon., haring sued defts. for 
damages for breach of oontraot : — 
Held.* as the rules referring to arhn. 
were applicable only to disputes 
between members of the assoon.. an 
appUoatlon lor a stay of prooeedtugs 
must be dismissed.— lormf o. Bsso, 
nvo.« [1921] App. Dk 78.— S. AF. 
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Jobs was caused by unseaworfchiness, conse- 
quently, the abo^e clause could not have 
been set up by Uie shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn.f but only in accordance with 
its terms, Sd as they had not complied with 
those terms the arbitrator had no jurisdiction 
to make the award. — Ford (H.) & Co. v. 
OoMPAQNiB Furness (France), [10221 2 
K. B. 707 ; 02 L. J. K. B. 88 ; 128 I.. T. 
286 ; 16 Asp. M. L. C. 102, D. C. 

165c. .] — Pltfs. bought from dofts. a quantity 

of Eaw African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ** the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ; that any 
disputes arising out of the contract should 
be settled by arbn. ; & that notice of arbn. 
should be given A the arbitrator nominated 
in writing not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 
the copra cake to B. & Oo., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against defts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else : — Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v. Lewis & Peat, Ltd., [1923] 1 
K. B. 690 ; 92 U J. K. B. 695 ; 129 L. T. 
320 5 39 T. L. R. 212 j 67 Sol. Jo. 501 ; 28 
Com. Cas. 210. 

Antiotations : — Distd. Ayscough v. Sbeed Tbomaoo (1924), 93 
L. J. K, B. 924. Befd. DobeU (C. G.) & Co. v. Barber & 
Garratt (1930). 47 T. L. R. 6G. 

165d. .] — Pltfs. chartered their ship to defts. 

to carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be ** ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.” Before completion of 
discharge defts. made various payments to 
pltfs. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery 


refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., dt more than three months 
after final discharge pltfs. brought an action 
for £568 balance of freight dt defts. counter- 
claimed £581 for short delivery : — Held : 
though pltfs. could not recover the £668, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dilute, 
was barred by the arbn. clause. — ^B bdb 
Steam Shipping Oo., Ltd. v. Bunge y Born 
Limitada S.A. (1927), 43 T. L. R. 374. 

167. Add, Annotation: — Distd. Crediton Gas Oo. 
V. Orediton U. D. 0., [1928] 1 Ch. 447. 

168. Add, Annotaiion : — Consd. Metropolitan 

Tunnel So Public Works v, L. Blec. Ry., 
[1926] Oh. 371. 

172. Add, Annotation: — Consd. Hlrji Mulji v, 
Oheong Yue S.S. Oo., [1926] A. 0. 497. 

234. Add, Citation : — 2 Hudson’s B. 0. 4th ed. 100. 
Add, Annotations : — Consd. Be Nott Sc Oardifi 
Oorpn., [1918] 2 K, B. 146. Refd. Hirji Mulji 
V, Oheong Yue S.S. Oo., [1926J A. O. 497. 

237a. ** If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.**] — Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, Sc the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests were proving satisfactory, Sc the 
contract contained a clause that if any dis- 
pute should ari^ between the parties as to 
the a^eement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
— Held : such dispute came within the clause, 
& was not a ^ dispute dehors the contract. — 
De La Garde v. Worsnop Sc Oo., [1928] Ch. 
17-; 96 L. J. Ch. 446 ; 137 L. T. 476 ; 71 
Sol. Jo. 604. 

238a. **A11 l05S.**J — In an action in Manitoba 
against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided {inter alia) 
that pltf. should recover, among other sums, 
” all loss to pltf. by reason of defective 
workmanship Sc matenals,” Sc that there 
should bo set off against the sums recovered 
by pit!, the fair value of the work done Sc 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
to be debited Sc credited were to be deter- 
mined by two appraisers, Sc that any matter 
upon which they differed was to be referred 
to a named umpire whose decision thereon 
was to be final ; Sc that the Manitoba 
Arbn. Act should not apply. Defts. moved 
to set aside or vary an awaira made : — Held : 
(1) under the words ’’ail loss” there was 
jurisdiction to award to pltf. not only 


PART L SECT. 6. SUB-SECT. 7.— A. 

166 iv. .J — An arbitrator can- 
not. by an erroneous oonstniotlon of the 
oontract, give himself Jurisdiction over 
matters not covered ny it ; he cannot 
go beyond the matters as to which the 
parties agreed to give him Jurisdiction, 
nor can he deprive the ct. of the right 
Sc duty of determining the limits of the 


JariH diction. — L aw e. Orry of Toronto 
(1920). 47 O. L. R. 261 ; 18 O. W, N. 
68.~CAN. 

PART I. SECT. 6, SUB-SECT. 7.-~D. 

a(p.843)l.**.<4ytyd^erenoe** — Partner^ 
sMp di8puie-~-Olaim for domopes.} — ^A 
clause in a deed of partnership provided 
thatanydilferenoe between the partnen 


in regard 1x> any matter relating to the 
partnership affairs should be submitted 
to arbn. Pltf. sued deft, for damages 
suffered through the fraudulent acts 
of deft, in breach of his duty as a part- 
ner : — Hdd : such n claim fell within 
the terms cf the arbn. olause. — 
Wai/cbbs e. Allison <1938), 48 N. L. B. 
888.-HB. AF. 
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sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on Its face, it could not be ques- 
tioned either on the facts, or on the law. — 
A.-G, FOB Manitoba v. KELr.Y, [1922] 1 
A. 0. 268 ; 91 L. J. P. 0. 101 ; 126 L. T. 
711; 88 T. L.B. 281, P. 0. 

Annotaiions: — Aa to (2) Oonsd. Kolantan Government v. 
Dull Dovelopmeut Co., [1923) A. 0. 396. Raid. .Hirii MulJI 
Cheong Yue S.S. Co., [1926] A. C. 497. 

240. Add. Annotation : — Refd. Tie Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

264. Add. Annotations : — Consd. Board of Trad© v. 
Oayzer, Irvine, [1927] A. O. 610. Apprvd. 
Ramdutt Ramkissen Bas v. Sassoon (1929), 
98 L. J. P. C. 68. 

254a. .] — Unless the submission otherwise 

provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act. — Cayzeb, Irvine & Co. v. Board 
OP Trade (1926), 95 L. J. K. B. 134 ; 136 
L. T. 7 ; 42 T. L. R. 163 ; 70 Sol. Jo. 347 ; 
revsd. on other groimds, sub nom. Board op 
Trade r. Cayzer, Irvine & Co., [1927] A. C. 
610, H. L. 

Annotation: — Refd. Hyman, v, Hyman, Hughes v. Hughes 
(1928), 139 L. T. 41G. 

254b. .] — ^Although above Act does not in 

terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, & 
every defence open in a ct. of law can be 
equflJly proponed for the arbitrator's decision. 
Sc consequently in an arbn. above Act can 
be pleaded. — Ramdutt Ramkissen Das v. 
Sassoon (E. D.) & Co. (1929), 98 L. J. P. C. 
68 ; 140 L. T. 642 \ 45 T. L. R. 205, P. C. 

255. Add. Annotation : — Consd. Czamikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

268. Add. Annotations .* — Consd. Czarnikow v. 
Roth, Schmidt, [1022] 2 K. B. 478 ; HaUen 
V. Spaeth, [1923] A. C. 684. Expld. Caven 
V. Canadian Pacific Ry. (1925), 133 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1939] 1 K. B, 
693 ; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. 0. 260 ; Board of Trade 
t>. Cayzer, Irvine, [1927] A. C. 610; Gowar 
V. Hales (1927), 96 I-. J. K. B. 1088 ; WaJos 
V. Iron Trades Employers’ Assocn. (1928), 
21 B. W. O. C. 316 ; Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1. 

265a. Action on charterparty.] — Atlan- 

tic Shipping & Trading Co. v. Dreyfus (L.) 
Sc Co., No. 165a, ante. 


269. Add. Annotation : — ^Refd. Board of Trade v. 
Oayzer, Irvine, [1927] A. 0. 610. 

278. Add, Annotation : — Refd. Kerr v. Majino 
Products (1Q28), 44 T. L. R. 292. 

278. Add. AnnotaHon : — Retd. Czamikow v. Roth, 
Schmidt, [1922} 2 K. B. 478. 

288. Add. Annotation : — Refd. Sanderson v. 

Armour (1922), 91 L. J. P. C. 167. 

290. Add. Annotatiom : — ^Apld. Woodall v. Pearl 
Assce., [1919] 1 K. B. 593. Consd. Czarnikow 
V. Roth, Schmidt, [1922] 2 K. B. 478. Apld. 
HaUen v. Spaeth, [1923] A. C. 684. Expld. 
Caven v. Canadian PaciOc Ry. (1925), 133 
L. T. 774. Apld. Board of Tmde v. Cayzer, 
Irvine, [1927] A. 0. 610. Refd. HUl v. South 
Staffordshire Ry. (1866), 12 L. T. 63 ; Atlantic 
Shipping Sc Trading Co. v. Dreyfus, [1922] 2 
A. 0. 250; Gowar v. Hales {1927), 96 L. J. 
K. B. 3 088 ; Wales v. Iron Trades ]Smpl^oyers’ 
Assocn. (1928), 21 B. W. 0. 0. 316 ; Hyman 
V. Hyman, Hughes v, Hughes, [1929] P. 1. 

293. Add. Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

299. Add. Annotation: — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

300. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

301. Add. Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 610. 

302. Add. Annotations : — As fo (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[1925] 2 K. B. 73. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B.W.C. C.316. 

302a. Reference of disputes under charterparty — 
No action maintainable tlU after arbitration.] — 
Williams & Mordby v. Muller (W. H.) 
& Co. (London), Ltd. (1924), 18 Lloyd, L. R. 
60 . 

303. Add. Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

805. Add. Annotation : — As to (2) Consd. "Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 

805a. Provision lor fixing valuation of buildings by 
reference to arbitration.] — Applb. let an 
estate to resp. for a term of ten years, Sc 
covenanted that at the end of the term he 
would purchase “ by valuation buildings 
erected by the lessee,” with a reference to 
arbn. if the parties were unable to agree the 
valuation. Kesp. covenanted not to transfer 
the demised premises without the written 
consent of applt. ; but, in breach of that 
covenant, he sub-leased for the ehtire term, 
there being simUar covenants in the sub- 
lease. At the end of the term applt. having 


part L SECT. 7r™ 

rl. .) — Qboths V. Montreal 

Corpn., [1924] 4 D. L. H. 401.— CAN. 

to. Waiver of riffhi to immediate 
appraisal — Repossession bp vendor of 
farm implement — Farm Implement Act-, 
R.8.S. 1920 (c. 128), s. 24.)— 7?d G^T 
Tractor Co. op Canada & 


CAN. 

PART I. SECT. 8. 

268 vli. .] — ^An agreement 

to refer a dispute to arbn. does not 
oust the junsdiction of the ot. — 
BHOWANIDAS )EUJifCK)BIND V. PANNA- 
OHAND LUOHMIPAT (1924), 1. L. R. 
62 Calo. 453.— IND. 

288 i. Statutory reference^-- Jurisdiction 
oiMfed.!— When the rules ot aa assoon. 
registered under Primary Producers* 


TROYBN.X1925] 1 D. L. R. 718 ; 
IW. W. R.513; 19Sa8k. L. R. 



Co-operative Assoens. Acts, 1923 to . 
1926, provide for the settlement of 
disputes between the association & any 
of Its members by arbitration, a ma^- 
trate’s ot. has no jurisdiction to enter- 
tam an action by a member against 
the association for moneys claimed to be 
due for milk supplied, &; the associa- 
tion joannot waive its right *co this 
statutoiT remedy. — Kuhl v. The Mac- 
lagan Valley Co-opErative Dairy 
A asooN., Ltd. (1929), S. R. (Q.) 49 ; 

23 Q. J, P, 17.— AUS. 

PART 1. SECT. 9, SUB-SECT. 1. 

290 V. Rijerehce of disputed 

ctaim under uolicy.)— Conditions in an 
insurance policy requiring the reference 
of any disputed claim to arbn. Sc the 
making ot an award a condition 
preeodent to any right of action on the 
policy, & requulBg the action to be 
brought within three months after 

61 


such award, nro valid. — Webb v. 
Queensland Insurance Co., Ltd., 
[1920J N. Z. L. R. 118.-~N.Z. 

290 vi. .]— On an applica- 
tion by way of motion by pitf. co. to 
restrain deft, from proceeding with his 
action, which by agreement was dealt 
with as if made by originating summons 
for tlie construction of the policy, 
removed into the CJt. of Appeal for 
argument : — Held : pltf. co, was 
entitled to a declaration that it was a 
condition precedent to the liability 
of the CO- to pay, & of deft, to recover 
any sum under the policy that the 
amount payable by the co. in respect 
to the accident should bo determined 
by arbn. — U nited Insurance Co. v. 
ARTHUR, [1929] N. Z. L. R. 33.— N.Z. 

PART I. SECT. 9, SUB-SECT. 2. 

295 V. .) — Brylxnski V. Inkol 

(1924), 66 O. L. R. 369.— CAN, 




iiQ> SiipicaB ]>|G^ ''1^^ 




femmed powowdon, rm. sued him to 
leeolrer the value of boildiuga erected by the 
eub-leeaee. There had bemi no agreement 
ae to the amount of Uie valuation* no 
arbn . : — MM : the action tailed, since upon 
the true construction of app]t.*s covenant 
reap, could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation. — H allbn v. Spajsth, £1923] 
A. 0. 684 I 92 L. J. P. 0. 181 ; 129 L. T. 
803, P. 0. 

306« Add. Afmoiatitma : — Consd. Bamdutt Eam- 
kiasen Das v. Sass^n (1929), 98 L« X P. 0. 
68. Refd. Oayzer, Irvine v. Board of Trade 
(1926), 96 L. X K. B. 1054« 

810a. Jurisdiction of arbitrator— Dismissal of action 
on ground that award is condition precedent.] 

— an action on a contract has been 
dismissed upon a contention by deft, that an 
award is a condition precedent to the right 
to sue, & the claim is then submitted to arbn., 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due. — 
South British Insurancb Oo. v. Gauoi 
Bbothbbs & Co., [1928] A. 0. 352 ; 97 
L. X P. C. 101 ; 139 L. T. 362, P. C. 

816a. Petition of right.] — (1) Where a petition of 
right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ot. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, 8. 4. (2) The granting of the 

K^*8 fiat is not a step in the proceedings 
within that sect. 

MM: (3) as the matters in dispute in- 


cluilad an 

the probebi^iiga in the pMtIon ^ 

to be stny^.— AHW^ N a ws o i^ Dn- 

VBLOMBKT Oo. V. B., {19201 2 £.. 8. 214; 
89 L. J. K. B. 670 ; 128 li. T. 781 ; 84 X Pr 
121 ; 14 Ajq>. M. li. C. 584, a A. 

AnnciatiaH ••^As to (1) BfU. Bcitv-Ana^, etc. Oo. e. R,, 
£1928] 1 B. 699. 


884. To the eidsting parapaph, after the last 
words “ being known ” add as follows : — 

; (4) althou^ the ot. had Juiisdiotkm to 
appoint a reoeiver pendinig a reteence to 
. arbn., it was not proM to do ao unless a 
special case was maoe, as the course of 
liquidation before the tribunal chosen by the 
paxtioB themselves would thereby be inter- 
fered with. 


386a« Assignees of eontmot.] — ^A spbxx v, 

Sbyhoub, [1929] W. N. 152, 0. A. 

888. Add. Annotofton •‘-*4)onsd. Metropolitan 

Tunnel Jt Publio Works v. L. Blec. By., 
[1926] Oh. 871. 

889. Add, AnnotaHon : — FoUd. Metropolitan 

Tunnel & Publio Works v. L. Blec. By., 
[1926] Oh. 871. 

848. Add. AnnoiaHan : — ^Retd. Hlrji Mulji v. 
Oheong Yue S.S. Co., [1926] A. 0. 497. 

SSOa. .] — ^Law V. Gahkhtt, No. 824, ante, 

855. Add. AnnotaHone : — Refd. Metropolitan Tunnel 
& Public Works V. L. Blec. By., [1928] Oh. 871. 
Mentd. B. v. Leman Street Police Station 
Inspector, Emp. Venicofl, [1920] 3 K. B. 72. 
862. Add. Afmotaiion : — ^Refd. Maclean v. Workers* 
Union, [1929] 1 Oh. 602. 


867* Add. Annolatian: — Consd. Metropolitan 

Tunnel &> Public Works v. L. Bleo. By., 
[1926] Oh. 871. 


808 V, For « 4 I. 0. L, R. 17 ” read 

I. R.4C. L.17.*' 

■d. Reference of disputes at port of 
toadino — No action elsewhere ** till 
after arbitration.] — Held: the clause 
prohibited the bringing of an action 
on such a dispute outside the province 
in which the port of loading was 
sitnated.— Cox Towing Linb v. Bun- 
field ft Oo. (1922>, 68 D. L. R. 133. — 
CAN. 

•6. Provision for fixing price of goods.] 
— ^Pltf. agreed to sell, &. deft, agreed to 
purchase, all fish caught by pltf. The 
price was to be ** hereafter ag^d upon, 
failing which the price shall be arnved 
at by the decision of three arbitrators.*’ 
Provision was made for appointment 
of the arbitrators who were to ** deter- 
mine the price for the winter fish Sc the 
price so determined shall be paid ** by 
deft, to pltf. : — Hdd : the flAng of the . 
price by agreement or arbn. was a 
condition preoedent to the right of . 
|dtt. to sue to recover the price. — 
VIDAL V, Robinson (William) Co., 
Ltd. : Stevens v, Robinson ^tlliam) 
Oo., Ltd.; Siouboson v. Robinson 
(William) Oo., Ltd., [1925] 1 B. L. R. 
1001.— CAN. 


PART L SECT. 10, BUB-8B0T. 8.— C. 

0 1. .3 — clause in a policy of 

fire Insnranoe whereby the parties 
agreed that, if any difference shonid 
arise as to the amount of loss, it should 
be snbmitted to arbn.. but which did 
not provide that the determination of 
the m8tixer*B liabOity should be post- 
poned until the loss had bM ascer- 
tained : — BiHd : not to be a reason for 
staving an action bv the insnied on the 
pplicyw— (jiRANOHUK 9. SPBINOFIEID 
Fxbb Sc Habine Insuiunob OO., {19251 
1 D. L. R. 857 ; J1225M W. W. R. 
272 ; 85 Man. L. R. 189.— OAR. 


tf. ArbUralion Act, R. S. M.. 1913 
(c. 9) — Agreement to refer to foreign 
court. ] — S^. 6 of the above Act enables 
deft, to take advantage of an agree- 
ment to refer disputes to arbn. by an 
applloatioD to stay proceedings in the 
action. A clause in an agreement pro- 
viding for the reference of any disputes 
which may arise to the decision of a 
foreign ot. is a submission within s. 6. — 
Brand v. National Life Assubanoe 
Co. OF Canada, £1918] 3 W. W. R. 
858.— CAN. 

sg. Arbitration abortive.] — ^Where an 
arbn. proves abortive Sc an action is 
brought with respect to the matter 
arbitrated, the objection that the 
parties should be compelled to resort 
to arbn. should be taken at the com- 
mencement of the action. — ^B ebob v. 
GREW (Alta.), [19271 3 W. W. R. 811.— 
CAN. 

sh. Alberta OoHmerative Associations 
Act-^Dispuie arising out of marketing 
agreemetd .] — Heat v. AxbbRta Oo- 
operative Wheat Pboduoebs, Ltd. 
Sc Alberta Pool Elevatobs, Ltd., 
[1929] 8 D. L. R. 858 ; S. O. R. 616 ; 
affg. with varlatioxi, [1929] 1 D. L. R. 
949 ; 1 W. W. R. 418 ; revg., [1929] 
1 D. L. R. 616 ; 1 W. W. R. 96.— CAN. 

PART L SECT. 10, SUB-SECT. 6. 

889111. ^.1— When the et. has 

been apprised that a suit has been 
institutra in oohtraventlon of an arbn. 
agreement, the ot. has a discretion to 
stay Uie suit. The burden Uee on idtf. 
to show that some sulSolent reason 
exists why the matter should nm be 
referred to arbn. — ^Binabandhu Jana 
V. Bubqafiubad Jana (1919), L L- R- 
46 Oslo. 1041.— Om. 

m (p. 866) i. AfbUraior vmdbU 
to enforos M ge over p A S attetUUmss of 


witnesses .] — ^A mere posdbilltv that the 
arbitrators may not be able to enforce 
discovery Sc the attendance of witneesea 
is no ground for refusing the order of 
stay. — Ranee Gunge Coal Assoon., 
Ltd. V. Tata Iron Sc Steel OOj, Lto. 
(1928), I. L. R. 53 Bom. 271.— INB. 


849 i. Power to appoint receiver .] — 
Where on account of an arbo. danse 
the ot. stays proceedings pending before 
itself, it retams lurlsdlction to deal with 
a prayer for an injunction or for a 
reoeiver. — Subbndba Kumar Rot 
OHOWDHURY V. SU8HIL KUMAB ROT 
GhowdhUBT (1987), I. L. R. 55 Oalo. 
849.— IND. 


PART L SECT. 10, SUB-SECT. 6.— 0. 

861 i. Surveyor of one parfy.) — A 
contract provided that eveir dispute 
which might arise betvseen the parties 
touching the constmotlon of the con- 
tract. or as to the rights or llabilittes 
of either party therennder, should be 
refeixed to defts.* surveyor whose 
decision should be final: — ^iEceld.* If 
questions would oome before him for 
oedsion in whioh he would be a hepes- 
sary witness defts.' enrveyor would be 
disqualified from aotliig as arbitrator, 
but as, in the olroumstanoes, he would 
not be a neoessary witness, he was not 
disqualified, although he had aiceady 
exprassed an opinion in favour of ddtts. 
— Hogg v. Bbu'ast Upspn., [1919] 2 
I. R. 805.— IH. 

868 il. — .1— When a persbhal 
interest whioh may eonfilct with duty 
exists, an arbitrator Is disquaUfled ; 
Sc the Infeienoe neoessary to ^qna^ 
is more eaafiy drawn by reason Uf the 
relatiODshJp between the arbitrator 
Sc one pj th e p c^teap tlPE Pj^***^ 



87ft» Add* AwtoMicn <o XI) Apld. Metro* 

S >litasi Tunnel A Public works v. L, Blec^ 
y-, I1926J Oh. 871. 

872a. — •] — Pltfi. agreed with defts. to execute 
railway works at prices contained in schedules 
amounting to £850,388 Oa. lOd., dc with the 
addition thereto of 10 per cent, for ** general 
contingencies,” amounting in the aggregate 
to £806,821 6a. lid., A there was incorporated 
in the contract a letter from defts. accepting 
pltfs.* tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts.* engineer at 
the rate of 00 per cent, of the value of the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, dc such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whether upon the 
true construction of the contract, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for ” general contin^ncies,** defts. 
moved for a stay of procee^gs under the 
summons : — Held : there was a clear & 


m Owi 

definite conhraot between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
tlie neoeesarv technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression ** general con- 
tingenciM ** A a number of other expressions 
used in the contract { the meaning of those 
expressions in an engineering contract would 
be perfectly familiar A would present no 
difficulty to the en^eer to whom the parties 
had agreed to refer the decision of their 
dispute i the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
proceed. — ^Metropolitan Tunnel & Public 
WORKS r. London Electric By. Oo., [1926] 
Oh. 871 ; 06 L. J. Oh. 246 ; 136 L. T. 36, 
0. A. 

870a. Matters In dispute including important con- 
stitutional question.] — Anolo-Nbwfound- 
LAND Development Oo. v. R., No. 316a, 
ante. 

880. Add. Annotation : — Consd. Smith v. Martin, 
[1926] 1 K. B. 745. 

883. Add. Annotation: — As to (1) Refd. Metro 
politan Tunnel & Public Works v, L. Elec. 
By., [1026] Oh. 371. 

891. Add. Annotation : — ^Refd. Metropolitan Tun- 
nel & Public Works v. L. Elec. By., [1026] 
Oh. 371. 


PART I. SECT. 10, SUB-SECT. 6.— D. 

869 i. OiUy Question one of law .] — 
Held : the queatlon ehould be deter* 
mined in the oonne of the ffcction itself. 
— Qraham V. Provident Lite As- 
surance Co., [1922 J N. Z. L. R. 718.— 
N.Z. 

878 1. QvesHona of law inter alia,] — 
An agreement for the supply of eleotrio 
energy by pltf. oo. to deft. co. provided 
that the adjustment of all disputes 
should he submitted to three 
arbitrators. Disputes having arisen, 
there was an arbitration & an award. 
Further disputes subsequently arising, 
this action was broiuht to recover a 
sum of money allegea to be due under 
the agreement : Sc deft. oo. moved 
under Arbn. Aot, 1927 (p. 97), s. 7, to 
stay proceedings : — Had : as the 
questions which nad to be determined 
were mixed questions of law Sc fact, 
the ct.'e disorraon should be exerdsea 
by refusing the motion Sc allowing the 
action to proceed. — M. J. O'Brien, 
Ltd. V , Seaman Ekni Co., [19281 8 
D. L. R. 48 ; 62 0. L. B. 160.— CAN. 

878 li. .] — Arbitrators are com- 
petent to determine points of law as 
well as questions of the oonstruotlon 
of an ajBTeement. It Is erroneous to 
apply English decisions subsequent to 
the Engliw Arbn. Aot of 1889, without 
qualifloatlon, to oases of stay under the 
Indiau Arbn. Aot, 1899. The principles 
of deoirlons in England which, smoe 
the English Arbn. Aot of 1889, 
make the ots. there mlnotant to stay 
the suit where the main point in dispute 
Is a question of Jaw, beoause such a 
questioD must ultimately return by 
way of a oase stated to the ot. tor 
decision, should not be applied for 
refusing a stay under Indian Arbn. 
Aot, 1899, B. 19 .— Ranee Gunqs Coal 
Aesoom., liTp. V. Tata Iron Sc Steel 
O o., Ltd. (1928), 1. L. R. 63 Bom. 
271.— JND. 

878 111. — — -.H*DB8LAUBIER6 e. Hllf- 


MELMAN BHIPFINO CO. (N. S.}, [1929] 2 
D. L. R, 360.— CAN. 

874111. .1 — ^An important ques- 
tion of law being Involved, the ct. in 
the exercise of its dlsoretioo, refused 
to stay the action. — Richardson v. 
ARBfT, Navt Sc General Assurance 
Assocn., Ltd., [1924] 2 I. R. 96. — ^IR. 

874 Iv. ^.1 — Anglo -Persian Oil 

Co., Ltd. (Madras) v. Panchapaeeba 
Aitar (19h). I. L. R. 47 Mad. 164.— 
IND. 

sk. Fundamental quetiionB of law,] 
— On motion by defts. to stay the pro- 
ceedings, & to refer the matters in 
dispute to defts.* surveyor ; — Held : 
fundamental questions of law were 
Involved which should be tried In an 
action. Motion refused. — Hogg v. 
Belfast CX)npN., [1919] 2 I. R. 306. — 


PART 1. SECT. 10, SUB-SECT. 6.— E. 


876 Vi. .1 — In an action for speciflo 

performance of a contract, deft, applied 
for stay of proceedings under an arbu. 
oiause : — HOd : the dispute going to 
the maldng ot the contract was not 
within the arbn. clause. Sc stay refused. 
—McIntosh c. Layfield, [1919] 1 
W. W. R. 690.— CAN. 


876 vii. .] — On a motion by 

defts. to stay proceedings Sc to refer 
the matters in dispute to arbn. : — 
Held: the matters in dispute were 
outside the arbn. clause. Sc motion 
refused. — H ogg v. Belfast (X>rpn., 
[1919] 2 I. R. 806.— IR. 

888 1 a. .] — The ots. should be 

reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer questions that may arise 
between them to a domestic forum 
rather than the ordinary ots., when the 
agreement is oouohed in wide terms. — 
STOKBB-STBPHENa OXL OO. V. MO- 
Naught, [19181 2 W. W. R. 124.— 
CAN. 
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883 i b. .] — Johnson v. Herron 

Cartage Co., [1931] 2 D. L. 11. 900.— 

CAN. 

PART I. SECT. 10, SUB-SECT. 7. 

si. After ajfpearance.] — ^An applica- 
tion must be made after appearance. 
SC where appearance is not requisite 
the application may bo made at any 
time before taking any other step in 
the proceedings. — Hawison, etc. v. 
Qrespxn, [1921] V. L. R. 643.— AUS. 

el. — .] — The application for a 
stay is too late if made after delivery 
of the defence. — Brand v. National 
Life Assurance Co. of Canada, 
[19181 3 W. W. R. 868.— CAN. 

fi. .] — An application for stay 

of proceedlngB before deft, has filed 
bis written statement or taken any 
other step in the suit does not con- 
stitute taking a step In the pro- 
oeedlngs within Arbn. Act, s. 19, so 
as to operate as a bar. — Joylall Sc Co. 
V. Gopiram Bhotica (1920), I. L. R. 
47 Calc. 611.— IND. 

896 I. SeeurUv for costs.] — Defts. 
were held to be precluded from moving 
for an order staying proceedings in an 
action, by having previously Issued Sc 
served an order for security for costs. — 
Hbistbin Sc Sons v. Polson Iron 
Works, Ltd., [1920] 46 0. L. R. 286.— 
CAN. 

3981. Summons for directions. J — 
If a party on a summons for dlreotlons 
takes obfeotion, this is a ** step in the 
action *' Si prevents him applying for 
a stay of the action, although he may 
say at the time he Intends to apply 
for a stay. — Buckley v. Queen in- 
SUBANOE Oo., [1928] 8 D. L. R. 168. — 
CAN. 

sm. Application for adfournmenLh-^ 
Held: the mere appUoation for an 
adjournment of the summons was not 
a ** step in the proceedings ** Bufitotent 
in ttsw to disentitle m leMon to 



Oaaes 400->esSt. Enolish akd Empibb Digest Supplement. 


400« Add, Annotaiion : — ^Refd. Metropolitan Tun- 
nel & Public Works v, L, Elec. Ry., [1926] Ch. 
871. 

402a. Summons for discovery.] — A party to a 
written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the a^ement to 
refer & applied for a stay of proceedings in 
the action ; — Held : he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay. — 
Parker, Gaines & Co. v. Tiirpin, [1918] 1 
K. B. 358 ; 87 L. J. K. B. 357 ; 118 L. T. 
340 ; 62 Sol. Jo. 331, D. C. 

408a. Granting of flat — Petition of right.]— 
Anglo-Newfoundland Development Co. 
V. R., No. 3l6a, ante, 

424. Add. Annotation : — Refd. Maclean v. Workers* 
Union, [1929] 1 Ch. 602. 

472. Add. Annotation : — Consd. Simbro Trading 
Co. V. Posograph (Parent) Corpn., [1929] 2 
K. B, 266. 

498. Add. Annotation : — Refd. Simbro Trading Co. 
V. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 

603. Add. Annotation : — Refd. Be Cogstad & New- 
sum, [1921] 1 K. B. 87. 

523. Add. Annotation : — ^Apprvd. Simbro Trading 
Co. V. Posograph (Parent) Corpn., [1929] 
2 K. B. 266, 

523a. Appeal from refusal to revoke.] — An 
appeal from a judge at chambers refusing to 


revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ct. of Appeal So not to a Div. Ot. — 
Simbro Trading Oo, v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 260 ; 98 L. J. K. B. 
631 ; 141 L, T. 396 ; 73 Sol, Jo. 384, C. A. 

548. Add. Annotation : — Retd. Woodrow v. 
Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 

665. After this case, following ** D, By Lunacy. — 
See case infra,** add as follows : — 

E. Other Caaea. 

565a. Frustration of adventure — Charterparty con- 
taining arbitration clause.] — Resps. agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, So applts. agreed to 
employ her on specided terms for ten months 
from the date when she was delivered to 
them. The charterparty contained a clause 
by which all disputes arising out of the con- 
tract were submitted to arbn. The ship was 
requisitioned by the Govt, before Mar. 1, 
1917, So was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., So 
the contract being executory the arbitrator 
had not jurisdiction, — Hir.ti MuL.n v. Cheono 
Yub S.8. Co., [1926] A. C. 497 ; 05 L. J. P. 0. 
121 ; 134 L. T. 737 ; 42 T. L. R. 359 ; 31 
Com. Oas. 199 ; 17 Asp. M, L. O. 8, P. C. 

Annotation: — Distd. l>o la Garde v. Worsnop (n}27). 9D L. .T. 

Oh. 44C. 


Part II. — The Arbitrators and Umpire. 


B, Under Arbitration Act, 1889 (c. 49), s. 5. 

626a. Who may apply — Only party to submission.] 

— deed of partnership provided that each 


original partner could, by will or codicil, 
nominate a qualifled person as a new general 
partner ; that the admission to the partner- 
ship was to be subject to the consent, not to 


apply to have the matters In dispute 
referred to arbn. — O’Shaughnesst v. 
Quick Service Stations, Ltd., [19281 
V. L. B. 405 ; 49 A. L. T. 279,— AUS. 

PART I. SECT. 11. 

424 viii. For “ Bellor Young or 
Farrell v. Arnott read “ Bell 
or Young or Farrell v, Arnott.’* 

PART I. SECT. 12, SUB-SECT. 1. 

429 ii. For ” 6 I. C. L. R. 604.” read 

‘I. R. 6 C. L. 504.” 


PART 1. SECT. 12. SUB-SECT. 2. 


441 i. Powers d: dviy of court.) — An 
arbn. as to the value of proiiei'ty 
became abortive because of the failure 
of the persons appointed to act as 
arbitrators to agree : — Held : it was 
the duty of the ct. In working out a 
contract which provided for such 
orbn. to receive evidence of such value 
& to decide the question. — C ai/iart 
City v. Blow [1925] 3 1). L. R. 1166 : 
19251 3 W. W. R. 225.— CAN. 


sn. Award set aaide — Agreement to 
refer not exhauMed.) — An arbn.. ending 
in an award which is set aside as being 
invalid, is an abortive arbn., & the 
agreement to refer is not exhausted 
thereby. — R ikhab Kumar v. Trivedi 
& Co. (1929). I. L. R. 51 All. 874.— IND. 


PART I. SECT, 13, SUB-SECT. 1.— B. 

494 ii. — — Submission by Crown in 
right of Dominion.}— Ontario Arbn. 
Act. s. 6. making a submission to arbn. 
irrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown in right of the Dominion. — 
Gauthier v. R. (1916), 56 S. O. R. 
176 ; 40 D. L. R. 353.— CAN. 

PART II. SECT. 1, SUB-SECT. 1. 

679 X a. .] — Find v. South 

African Railways & Harbours 
(1927), 48 N. L. R. 369.— S. AF. 

679 xil a. — Swanson v. 

Board of Land & works, [1928] 
V. L. R. 283 ; 49 A. L. T. 217 ; [1928] 
Argus L. R, 180. — AUS. 

679 xxvii. .] — Sims p. Seller 

(P. E. I.). [1927] 2 D. L. R. 51.— CAN. 

PART 11. SECT. 1. SUB-SECT. 2.— A. 

n. Add as follows : — Reusd. sub ncm. 
Inverness K y. &: Coal Co. v. McIsaao 
(1905). 87 S. C. R. 134.— CAN. 

o I. ObiecRon to— Whether main’ 

iaindbU.) — ^Wbere an agreement with 
an incorporated olnb provides that It 
shall be oomponsated for damage from 
the acts which the agreement anthorlaes 
the other party to porform. it is not 
open to snob party to objeot that 
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notice of the appointment, in pursuance 
of tlie agreement, of thq olub’s arbitra- 
tor is not properly signed. — Re Winni- 
peg Golf Club v. Hutchings (Man.), 
[1920] 4 D. L. R. 1188; [1928] 3 

W. W. R. 443.— CAN. 

PART II. SECT. 1, SUB-SECT. 2.— B. 

yll. .] — A motion to ap- 

point nn arbitrator under s. 8 of the 
above Act on the refusal of the muni- 
cipality to appoint its arbitrator, 
refused on the ground of lack of juris- 
diction. — Gold v. South Vancouver, 
[1918] S W. W. R. 685.— CAN. 

See, also, Vol. XL. p. 409. case n. 

PART II. SECT. 1. SUB-SECT. 4. 

618 i. Time for appointment .} — 
Synod op Huron v. Ferguson (1924), 
66 O. L. R. 161.— CAN. 

in. Three names suggested in notice 
to arbitrate — Effect.) — Begley v. 
Irvine, [1930] 3 D. L. R. 672.— CAN. 

PART II. SECT. 1, SUB-SECT. 6. 

so. Original nominee incapable of 
tiding.) — A party to an arbn. has power 
to appoint anoUver arbitrator fn place 
of a first who has rendered himself 
Incapable of acting. — Re Weilkr 
Brothers & City op victoria Corpn. 
(1917). 24 B. C. B. 148.— CAN. 



V<d. ILr-AtUtiation. Cases eaSa— 794. 


be unreasonably withheld, of the general 
partners ; & that a general partner or the 
qualided nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
referred to arbn. An original partner 
nominated by will F./a qualified person, as 
a new general partner. After the death of 
the nominator the general partners refused 
to ckdmit P, into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator : — Held : 
only a party to the submission could make 
an application under sect. 5, & F. was not 
such a party . — Re Franklin & Swathling’s 
Arbitration, [1929] 1 Oh. 238 ; 98 L. J. Oh. 
101 ; 140 L. T. 403. 


627. After this case insert, ** See^ now, Administra- 
tion of Jui^ice Act, 1920 (c. 81), s. 10.** 

629. Add. Annotation : — A a to (3) Distd. Re 
Bjomstad & Ouse Shipping Co., [1924] 2 
K. B. 673. 

629a. Discretion of court to refuse to appoint 

except upon terms.] — On an application 
under the Act of 1889, s. 6, to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 

A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arij^n 
the foreim firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. 6 of the Act to appoint an arbitrator : — 
Held : in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct. had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application. — Re Bjorn- 
STAD & OusB Shipping Oo., [1924] 2 K. B. 
673 ; avb nom. Bjornstad v. Ouse Shipping 
Co., 93 L. J. K. B. 977 ; 131 L. T. 603 ; 40 


T. L. R. 630 J 68 Sol. Jo. 764 ; 80 Com. Oas. 
14, 0. A. 

630. Add. Annotationa : — A a fo (1) Folld. Richard- 
sons & Braiey v. Bernhai^, [1926] 2 K. B. 
121. Expld. Simbro Trading Co. v. Poso- 
graph (Parent) Oorpn., [1929] 2 K. B. 266. 

g30a. .] — ^A contract for the sale 

of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. B., while willing to go to 
arbn. as between himself & R., reused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to R. as principals. R. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 
B. 5 ; — Held : it being in dispute whether 
there was a submission between B. on the 
one hand & R. & the foreign firm on the 
other, there was no “ matter ** pending in 
the High Ct. as between those parties ; 
therefore an appeal from an order for ^ the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R . S. C. 
Ord. 54, r. 23, &, consequently, it lay not to 
the Ct. of Appeal, but to the Div. Ct. — 
Richardsons ^ Bradley & Co. v. Bern 
HARD, [1925 ] 2 K. B. 121 ; 94 L. J. K. B. 
691 ; 133 L. T. 234, D. C. 

696. Add. Annotation : — Refd. Paterson v. Ardros- 
Ban Harbour Co. (1926), 19 B. W. C. C. 621. 

704. Add. Annotation: — Refd. Royal Commission 
on Sugar Supply r. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

791, Add. Annotation : — Refd. Boynton t?. Richard- 
son (1924), 69 Sol. Jo. 107. 

793. Add. Annotation: — Refd. Wisbech R. C. v. 
Ward (1927), 138 L. T. 308. 

794. Add. Annotations : — As to {!) Consd. Wisbech 
R. D. C. V. Ward (1927), 91 J. P. 200. Refd. 
Brightman v. Tate, [1919] 1 K. B. 463. As 
to (2) FoUd. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


PART II. SECT. 1, SUB-SECT. 6.— C. 

d (p. 408) I. Vancouver Incorppra- 

tion Arf.h^PKNCER v. Crrr op Van- 
couver (1922), 68 D. L. R. 747 ; 30 
B. C. R. 382 ; [1922] 1 W. W. R. 779.— 
CAN. 

d (p. 408 ) il. Costa ofapplicor 

lion.}— A Supreme Ct. JudKe In appoint- 
Ingr an arbitrator Is aotins as persona 
designala, & has no Jurisdiction under 
8. 133 (9) of the above Act to award 
costs. — ^Matte V. Vancouver (Oitt), 
[1917] 2 W. W. R. 63.— CAN. 

n I. .] — Buixikb V. Home 

Insurance C5q« (19271 2 D. L. R. 686 ; 
(19271 2 W. W. R. 466 ; 38 B. C. R. 
270 ; rwsd. (1929J 1 D. L. R. 47 ; [1928] 
S. 0. R. 436.— CAN. 

0 1. — Party declining to appoint — 
OtUman Order in Council, 1910, arts. 90, 
99, 129.1— South British Insurance 
Oo.. Ltd. v. Gauci Brothers & Co., 
[1028] A. 0. 352: 97 L. J. P. C. 101; 
139 L. T. 362, P. O.— EGYPT, 
sp. Arbitrator incapable of acting — 


Removal of residence to United States 
of America — Arbitration Act, 1909.] — 
Where an arbitrator bad removed bJs 
r^denoo to Buffalo, N.Y., & was not 
expeoted to return : — Held : the ap- 
pointment of a new arbitrator was 
fustifled as the first was “Incapable 
of aotinsr ** within s. 7 of the above Act. 
—Be McNauobt & Stores -Stephens 
Oil Co. (No. 2). ?191 81 3 W. W. R. 337 ; 
43 D. L. R. 7.-^AN. 

sq. Appointment on dissolution of com- 
pany — Failure of company to aproint. 1 
— Re Mersey Hydraulic Co. (N. 8.), 
[1929] 2 D. L. R. 799.— CAN. 

PART II. SECT. 6, SUB-SECT. 1. 

if. Arbitrator a barrister .} — School 
District St. Boniface v. Macdonald, 
[1927] 2. D. L. R. 735. — CAN. 

PART II. SECT. 6, SUB-SECT. 4. 

8t. Action for return of excess paid 
— Payment try one cheque to arbitrates 
jointly — Form ofjudament .} — The Judg- 


ment should be against each deft, for 
the sum received by him in excess of 
the amount to which ho was entitled. — 
Canadian Northern Ry. Co. v. 
DusleY, [1918] 2 W. W. R. 1005 ; 11 
Sosk. L. R. 282 ; 42 D. L. R. 772.— 
CAN. 

PART II. SECT. 7. 

t (p. 431) i. Right of court to 

stay action.]— On an application to 
stay a suit Instituted in respect of a 
dispute which was previously referred 
to the arbn. of two gentlemen chosen 
by both parties, but one of whom 
refused t-o act, It was held by the 
original ct. that the ct. had no power 
to appoint an arbitrator in place of 
the arbitrator who refused & staying 
the suit would lead the parties to an 
infructuous arbn. : — Held : the ct. 
had such power, but the applloatlon 
for stay should be dismissed o n th e 
merits of the case. — General Electric 
Tradino Co. v. Siemans (India), Ltd. 
(1928). I. L. n. 56 Calc. 848.— IND. 
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Part lit. — The Hearing, 


816a« Act of 1889, s. 2, Sohed. 1. (f) — ^Agalnst 

Crown — ** Subject to any legal objection/*] — 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majesty 
&> another party, the arbitrators or umpire 
ha^e no jurisdiction under Schod. 1 (/ ), in* 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Oontaroller 
to make discovery of the documents in his 
possesion or power relating to the matters in 
question. (2) In Sched. 1 (/), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ’* apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire sM books, 
etc., within their possession or power, but 
also the provision that the parties shall do 
all other things which . . . the arbitrators or 
umpire may require.” — Re Soci6t6 Les 
Afpr6tburs B6uni8 a Shipping Con- 
troller, [1921 ] 3 K. B. 1 ; stA nom. Soci^TI?: 
Les AFPRiirrEijRS B6 itnis v. Shipping Con- 
troller, 90 L. J. K. B. 812 ; 124 L. T. 727 ; 
37 T. L. B. 460, B. C. 

AnnotaHon : — As to (2) Bcfd. Eureoll v Timber Operators Sc 
Contractors, [1923] 2 E. B. 202. 

Discovery against the Crown generally, see 
Discovert, Vol. XVIII., p. 60. 

817, Add. Annoiationa : — Consd. Re Soc. Les Aff r4- 
teurs B4unis A Shipping ContixiUer, [1921] 
3 K. B. 1 ; Kursell v. T^ber Operators & 
Contractors, [1923] 2 K. B. 202, 

817a. Power of arbitrator to order — Refer* 

ence by consent out of court.] — In a reference 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of the Act. — Kursell v. Timber 
Operators & Contractors, I/td., [1923] 
2 K. B. 202 ; 92 L. J. K. B. 607 ; 129 L. T. 
21 ; 87 J. P. 79 ; 39 T. L. B. 410 ; 67 Sol. Jo. 
657 ; 28 Com. Cas. 376, D. 0. 

880. Add. AnnoMion : — Refd. Bicketts v. Oumey 
(1819), 7 Price, 699. 

880a. .] — On an application to the Ct. 

of Exch. on the same facte as set out in 
No. 830: — Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, A the delay no more 


than reasonable for the aooompllahment of 
it. — Bioketts V, Gurney (1819), 7 Price, 
690 ; 1 Chit. 682 ; 146 E. B. 1106. 

AnnotaHon f — ^Reld. Bpenoer v. Newton (1887), 1 Nev. Sc 
P. JBL. B. 818. 

885. Add. Annotations : — ^Retd. A.-G. for Manitoba 
V. KeUy, [1022] 1 A. 0. 268: Kelantan 
Gk)vemment v. Duff Development Oo., [1923] 
A. O. 896. 

886. Add. Annofofion *Coii8d. Oayeer, Irvine r. 
Board of Trade (1926), 06 L. J. K. B. 1064. 

840. Add. Annotaium B. v. SuUivan, 

[1923] 1 K. B. 47; B. v. Hands, [1927] 2 

K. B. 587 

841a. Whether entitled to act as advocate for party 
appointing him.] — ^An arbitrator appointed 
to act for one of the parties to a commercial 
dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially. — Boff 
V. British & French Chemical Manufac- 
turing Oo. & Gibson, [1918] 2 K. B. 677 ; 
87 L. J. K. B. 906 i 1 19 L. T. 436 ; 34 T, L. By. 
485 ; 62 Sol. Jo. 620, 0. A. 

841b. .] — French Government v. Tsubu- 

SHiMA Maru (Owners), No. 1022a, post. 

862. Add. Annotation: — Refd. Boyal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. B. 684. 

874. Add. Annotation: — Refd. Boyal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), §8 T. L. B. 684. 

888a. Agreement to dispense with 

notioe.T— French Government v. Tsubu- 
SHiMA Maru (Owners), No. 1022a, post. 

905a. Award sent back for amendment.] — 

Where an award is sent back to the arbi- 
trator to be amended, he is not bound to give 
the parties notice to attend him thereon. — 
Howbtt V. Clements, Clements v. Howett 
(1845), 1 O. B. 128 ; 135 E. R. 486 ; previous 
proceedings (1844), 7 Man. & G. 1044. 

AniMicAion: — Consd. DavleB v. Pratt (1856), 17 O. B. 183. 

906. Add. Annotations: — As to (1) Apprvd. dc 
Folld. Oppenheim v, Mahomed Haneef, 
1922] 1 A. 0. 482. Refd. Sorimaglio v. 
Thomett A Fehr (1924), 131 L. T, 174. 
As to (2) Apprvd. & Folld. Oppenheim v, 
Mahomed Haneef, [1922] 1 A. 0. 482. Refd. 
Scrimaglio v. Thomett & Fehr (1924), 131 

L. T. 174. 


PART III. SECrr. 2. SUB-SECT. 1. 

885 vi. .] — In a mercantile 

reference to arbn., it is an implied term 
of the contract that the arbitrators 
must decide the dispute acoordine to 
the oxistina law of contract. Sc that 
every defence which would have been 
open in a ct. of law, Including limitation, 
can be raised, unless that defence has 
been excluded by agreement of tbe 

r ties. — H amdutt Ramkissendabs e. 

D. Sassoon Sc Co. (1929), 1. L. R. 
56 Calc. 1048.— IND. 


PART III. SECT. 2, SUB-SECT. 2. 

t i. .y^Re Smith Sc Pltmpton 

(Towmbhif) (1886), 12 O. R. 20.— CAN. 


PART UI. SECT. 2, SUB-SECT. 4. 

msiii. .] — ^There is no 

statutory rule that if an arbitrator pro- 


coeds ex parte without giving notice of 
bis intonlion to prooeea in teat man- 
ner, tee award made by him must be 
set aside. — U daicbanp Panna luiiL 
V. Debibux Jewanram (1920), 1. L. R. 
47 Oalo. 951.— DID. 

PART HI. SECT. 2, SUB-SECT. 8.— A. 

g i. .1 — arbitrator can- 

not decide the case submitted to ht™ 
on bis own knowledge Sc without 
taking evidence, unless tee terms of tee 
reference especially permit him to do 
so. — L aohmi Narain V. Bhbonatb 
PONDE (1919), 1. h. R. 42 All. 185.— 
IND# 

p L — .3 — ^in an agrloiilttiral 

refarenoe when the generar question 
submitted was a matter depoidtng 
upon opinion:— Held; tee oversman, 
hunself a fanner Sc skilled valuer, was 

M 


able to form a Just Sc oonscientious 
opinion without the neoesslty of hear- 
ing evidence. — ^Flbtohbr t. Robert- 
son j;i919), 56 Sc. L. R. 305 ; [1919] 
1 S. L. T. 260.— SOOT. 


PART lU. SECT. 2, SUB4IE0T. 8.— B. 

98Sv. — .1— An award was set 
aside tor the taking of evidence by the 
arbitrator In tee smsenoe of the other 
arUtrators Sc of one of the paities. — 
Re Snider &; Miliab*s Arbitration, 
[1924] 4 1). L. R. 818; 8 W. W. R. 
226.— CAN. 

988 vl. — One of the parties 
to^ an arbn. sought reduction' of tee 
arbiter*B award on tee ground teat 
tee arbiter had examined wltnessee 
wlteout that party beliur present or 
being represented .* as tee 

arbiter had decided tee question In 
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989. Aid* Afinataticn : — ^Refd. Boyal (>>mmia8ion 
on Sufttf Supply V. Kwflc-Hoo-Tong Trading 
Soo. Ote9), 88 T. L. R. 684. 

941. Add* Afwo’toiwn •*— Raid. Royal Oouuidsaioii 
on Sugwr Supply v. Kwlk-Hoo-Tong Trading 
Soo. a»22), 38 T. L. R. 684, 


948. Add. AnnoUiHon: — ^Reid. Royal Oommisdon 
on Sugar Supply v. Ewik-Hoo-Tong Trading 
Soo. (1922), 88 T. L. R. 684. 

949a. — ■ — ,] — ^An arbitrator appointed under 
Agrioultural Holdings Act, 1^8 (o. 28), for 
the purpose of determining dalme & com- 
pensation payable in. respect of (inter alia) 
certain fixtures, hay A straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
hdd two sittings A then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay A straw sold oft A warned 
the parties that if it was not supplied 
promptly he would have to hold another 
dttinpf. After an interval of less than a 
fortnight he gave further notice that he would 
to the farms on a specified date ** to value 
uie hay A straw A to receive an accoimt of 
the hay A straw removed.** The tenant not 
having such an account ready A thinking that 
the omy question to be dealt with was a 
valuation of the stacks of hay A straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out A give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay A straw 
removed. Immediately afterwards he closed 
the hearing A made an award in which he 
dealt with the claim for hay A straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, A was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
— Held : the award must be set aside as the 
arbitrator had been gi^ty of legal misconduct 
in taking evidence in the absence of, A 
without previous notice to, the tenant. — 
Be 0*0oNOR A Whttuiw’s Arbitration 


(1919), 88 L. J. K. B. 1242, 0. A. 

949b. .] — In an arbn. between sellers A buyer 

arisii^ out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro* 
ceduie. An award having been made in 


favour of the sellers, the buyer moved to set 
it aMde : — Held : the award must be set 
aside, as the arbitrators bad acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Rambobn (W.) a Co. v. Jacobs, [1922] 1 
E. B. 640 ; 91 L. J. E. B. 432 ; 126 L. T. 
409; 26 Com. Caa. 287, D. 0. 

949c. Evidenoe immaterial.] — It is mis- 

conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of tJie parties, even though the 
evidence so received Is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, A it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, A the ct. 
cannot inquire to what extent their minds 
were affected by such evidence. — ^R oyal 
CoMsassTON ON Sugar Supply v. Ewik- 
Hoo-Tong Trading Society (1922), 38 
T. L. B. 684, D. 0. ; aybeequeni proceedings^ 
svb nom. Ewnc-Hoo-ToNG Trading Society 
V. Royal Commission on Sugar Supply 
(1923), 129 L. T. 600. 

952. Add, Annotaiion: — ^Refd. Royal Commission 
on Sugar Supply v. Ewik Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

955. Add, Annotaiion : — Refd. Boyal Commission 
on Sugar Supply v, Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

956. Add, Annotation : — Refd. Royal Commission 
on Sugar Supply v, Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. B. 684. 

960. Add, Annotation : — Refd. Royal Commission 
on Sugar Supply v, Kwik-Hoo-Tong 'Trading 
Soc. (1922), 38 T. L. R. 684 ; Mercer v, Reid 
(1931), 47 T. L. R. 674. 

962a. Small reduction of amount payable— 

— ^Award upheld.] — Mercer v, Reid (1931), 
47 T. L. R. 674 ; 76 Sol. Jo. 689, D. 0. ; 
affd„ 48 T. L, R. 33, 0. A. 

968. Add, Annotation : — Refd. Mercer v, Reid 
(1931), 47 T. L. R. 674. 

964. Add, Annotation : — Refd. Royal Commission 
on Sugar Supply v, Ewik-Hoo-Tong Trading 
Soc. (1022), 38 T. L. R. 684. 

960. Add, Annotation : — FoUd. Caven v, Canadian 
Ry. (1926), 133 L. T. 774. 

1000. Add, Annotation : — Refd. Eursell v. Timber 
Operators A Contractors, [1923] 2 E. B. 202. 

1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend persoz^y 
or by their eolr. or counsel, the arbitrators 


that party’s farotir. he had suffered 
no izuusuoe, & rMuotion refused. — 
Blaos V, Williams & Oo. (Wibhaw), 
Ltd., [1024] S. O. (H. L.) 22.— SOOT. 

988 vU. .] — ^An arhltrator heard 

eyidenoe from one party in the absence 
of hlf opponent, ft also took evidenoe 
in the aosence of both parties. The 
award was oonsequently set aside by 
the ot. — B ubnb «. Burns (1922), 43 
N. L. R. 461.— 8. AF. 

688 viil. — Bjf umpire.)— Arhitia- 
toie having differed, the matter was 
■nbmltted to an umpire, who made 
Inquiries in the ahsenoe of deft., but 
denied that he had recorded any evi- 
dence at tSM time : — Bdd : in makiiig 
these laqim^ the umptae wae gimty 
Of inisoond^.-^ABDUL Hamip c. Mu* 
waWmap AFSAL (1927), L li. R. 8 


Lah. 829.— IND. 

969 V. .J — ^An award was set 

aside because, in considering the same 
after the hearing, an arbitrator, in the 
absenoe of ft without notice to the 
parties, interviewed ft got information 
from one who bad been a witness on 
the hearing . — Re Yukon Gold Co. 
ft Moreau, [10211 1 W. W. R. 760 j 
67 D. L. R. 229.-^AN. 


969 vi. .] — Where the arbitrator 

bad ti^n evidenoe in the absenoe of 
both parties ; — Held : the award 
should be set aside.— B urns r. Burns 
(1922), 43 N. L. R. 461.— 8. AF. 


PART UI. SECT. 2, SUB-BEOT. 8.— C. 

968 X, 8, P. Latham v, Foster’s 
A ugmALKAN Fibres, lixu., [1926] 
V. L. R. 427.— AUS. 
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975 V. Waiver ,] — The award 

in question herein was ai^ objected to 
on the ground that the arbitrators 
permitted expert testimony to be given 
on behalf of one of the parties by more 
than three expert witnesses, contrary 
to Manitoba BMdenoe Act, s. 7 : — 
Held : it was not shown that more 
than three witnesses called by said 
party were experts ; ft even If more 
than three of them were experts, the 
other party by failing to object to tbeir 
evidenoe at the bearing ft by himself 
oalUng more than three experts had 
waivM the right to raise the obj^ion. 
— Re Winnipeg Golf Club ft Hutoh- 
INOS, [1928] 3 D. L. R. 522 ; [1928] 
2 W. W. R. 224 ; 37 Man. L, H. 341.— 
CAN. 
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present the evidence & argumente to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties m^e his award 
on the case as presented by the arbitrators. 
On a motion to set aside the award on the 
^ound of misconduct by the umpire : — 
Held : there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings primd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, 
& the only way in which the rule can be 
departed from is by a^ement, A; the ct. 
would give effect to their agreement (Atkin, 
L.J.). — French Government v, Tsuru- 
SHiMA Maru (Owners) (1921), 37 T. L. B. 
9«1, C. A. 

Annotation: — Befd. Bourseols v, Weddell, [19241 1 K. B. 

539. 

1023a. Right to call arbitrator as witness.] — A 
dispute arose between the buyer A sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect A report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, A the buyer then 
proposed to call R. os a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competenev of K. as 
a witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings : — Held : as 
it was a commercial arbn. R. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator. — BouRaEois v. Weddell A 
Co., [1924] 1 K. B. 539 ; 93 L. J. K. B. 232 ; 
130 L. T. 635 ; 40 T. L. R. 261 ; 68 Sol. Jo. 
421 ; 29 Com. Cas. 162 ; 88 J. P. Jo. 26, D. C. 

1034. Add, AnnotcUion : — Held. Re Cogstad A 
Newsum, [1921] 1 K. B. 87. 

1035. Add, Annotation : — Refd. Czarnikow v. Both, 
Schmidt (1922), 127 L. T. 824. 

1036. Add. Annotation : — Refd. Czarnikow v. Both, 
Schmidt (1922), 127 L. T. 824. 

1036a. .] — A contract for the sale 

of sugar provided that the contract was 
subject to the rules of the Befined Sugar 
Assocn. The rules required that all meml^rs 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assocn. ; A by r. 19 ; “ Neither buyer, seller, 
trustee in bkpey., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any qu€^ion of law arising in the 
reference, but such question of law shall be 
determined in the arbn. in manner herein 
directed.’’ A dispute between the buyers A 
sellers was referred to the arbn. of the 


coimcil. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889, e. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
A made their award without giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing : — Held : r. 19 A 
the agreement embodying it were contrary 
to public policy A invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, A the award must 
be set aside. — Czarnikow v. Both, Schmidt 
A Co., [1922] 2 K. B. 478 ; 92 L. J. K. B. 81 ; 
127 L. T. 824 ; 88 T. L. B. 797 ; 28 Com. 
Cas. 29, C. A. 

1037. Add, Annotaiions : — Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161 ; Czarnikow 
v. Both, Schmidt, [1922] 2 K. B. 478. 

1030a. Well-defined question of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 
questions of law A should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved. — Wiluamb v. Manissauan FateES 
(1923), 29 Com. Cas. 42, C. A. 

1047. Add, Annotation : — Refd. Czarnikow v. Both, 
Schmidt (1922), 127 L. T. 824. 

1040. Add, Citation : — On appeal^ [1914] 1 Ch 
300. C. A. 

1051a. Application to stay proceedings — 

Until security for costs given.] — ^The Govt, of 
an independent State made with a co. a 
contract containing an arbn. clause. An 
arbn. took place A was divided into two 
parts, the fii^ being as to whether the Govt, 
had committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. A the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, A when the evidence had been 
closed the Govt, asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused to do so. The Govt, 
then issued a summons asking that the 
arbitrator might be ordered to stete a case, 
A thereupon the co., applied that all further 
proceedings might be steyed until the Govt. 
(1) had paid &e costs which it had been 
ordered to pay, A (2) had given security to 
answer the costs of the matter A of the 
arbn. ; — Held : so far as concerned the 
Bummons for a case to be stated the Govt, 
was in the position of a pltf., A it could not 
rely on its foreign sovereignty, A being out 
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1084 V. ArWJbraiwn Act, R, 8. 0.. actually i^e jmd the power 

1914 (c. 65).] — A ease may be stated and the ct. under said sect. 15 of Arbn. 
by the arbitrators under s. 29 of the Act, R. S. A. 1922, to state a case for 
above Act.— Re Toronto General the opinion of the pt. may be exercised 
Trusts Corpn. & MoOonkey (1918), . of the proceeding,” 

41 O. L. B 814 : 18 O. W. N. 281. — et any stage before the proceedings 

have oomo to an end by a completed 
1084 V L .]— An arbitrator is not award.— Re Jamieson Oonstruotion 
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CJo., Ltd., Sc Edmonton Crrr, [1930] 
3 W. W. R. 23 ; 4 D. L. R. 58.— CAN. 


m i. .] — ^A case stated by arbi- 
trators, under Arbn. Act. B. 8. O., 
1914 (o. 66), 8. 22, for the determination 
of the oU is now to be heard by a Judge 
in the Weekly Ct . — Be MoOonkbt*8 
Arbitration (1918), 42 O. L. B. 880 ; 
14 O. W. N. 81 : 43 i), L. R. 782.— CAN. 
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of the jurisdiction must give security for the 
costs or the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons* — Duff 
Dbvblopment Co., I/td. v. Kelantan 
Government (1926), 41 T. L. R. 375 ; sub 
nom. Be Duff Development Co., Ltd. & 
Kelantan Government, 69 S. Jo. 491. 

1052. Add. Annotation : — N.P. Simbro Tradintr Co. 
V. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 

1053. Add. Annotations: — Consd. Duff Develop- 
ment Co. V. Kelantan Government (1925), 
41 T, L. R. 375. Refd. Northwood v. L. C. C. 
(1927), 137 L. T. 49. 

1054. Add. AnnoiaHon : — Refd. Cogstad v. New- 
sum, [1921] 2 A. C, 628. 

1055. Add. Annotations : — As to (1) Consd. Cogstad 
t>. Nowsum, [1921] 2 A. C. 528. As to (2) 
Refd. Cogstad v. Newsum, [1921] 2 A. 0. 628. 

1056. Add. Annotations: — Consd. Northwood v. 
L. C. C. (1927), 137 L. T. 49. Refd. Manbre 
Saccharine Co. v. Corn Products Co., [1919] 
1 K. B. 198; Cogstad v. Newsum, [1921] 2 
A. C. 528 ; Duff Development Co. v. Kelantan 
Government (1925), 41 T. L, R. 375. 

1057. Add. Annotations : — Consd. Cogstad v. New- 
sum, [1921] 2 A. C, 528. Refd. Larrinaga 
V, Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 46. 

1058a. .] — A special case 

stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
& an appeal lies from the decision of the ct. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ct. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, &i assessed damages for 
the breach. The award concluded with 
these words ; “ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
. damages duo in accordance with the decision 
of the ct.” : — Held : this was not a final 
award ; the cose was, therefore, stated under 
sect. 19 &: no appeal lay to the Ct. of Appeal. 
— Cogstad (0. T.) & Co. v. Newsum (H.), 
Sons & Co., [1921] 2 A. C. 528 90 L. J. K. B. 

1293 ; 85 J. P. 263 ; 37 T. L. B. 995 ; 19 
L. G. R. 681 ; 27 Com. Cas. 11 ; sub nom. 
Be Cogstad (O. T.) & Co. & Newsum (H.), 
Sons & Co., Ltd., 126 L. T. 65 ; 15 Asp. 


M. L. O. 369, H. L, ; affg. S. 0. sub nom. Be 
Cogstad & Co. & Newsum, Sons & Co., 
[1921] 1 K. B. 87, 0. A. ; previow proceedings^ 
sub nom. Lord (Owners) v. Newsum, Sons 
& Co., Ltd., [1920] 1 K. B. 846. 

Annotation : — Expld. S Distd. Larrlaaga v. Soo. Franco - 
Amerioaine dos Phosplkates de Medulla (1922). 02 
L. J. K. B. 45. 

1059. Add. Annotations : — Consd. Be Wulff & 
Dreyfus (1917), 117 L. T. 683 ; Re Cogstad 
& Newsum. [1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. O. 395. Refd. Be Olympia 
Oil & Cake Co. & MacAndrew Moreland, 
[1918] 2 K. B. 771 ; Be Parsons & Brixham 
Fishing Smack Insce. Soc. (1918), 62 Sk>l. Jo. 
384; Westacott r. Hahn, [1918] 1 K. B. 
495 ; Champsey Bhara v. Jivraj Balloo 
Spinning & Weaving Co., [1923] A. O. 480; 
Northwood V. L. C. 0. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 690. 

1067. Add. Annotation: — As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1067a. Finality — Request to court to vary if award 
wrong in law.] — Disputes which had arisen 
under a charterparty were referred to arbn. 
& the arbitrator made his award in the form 
of a special case in which, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterers &: 
assessed the damages & costs payable by the 
owners to the charterers. The case pro- 
ceeded as follows : ” The question for the 
opinion of the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I request that the ct. shall vary my 
award as in their discretion they may think 
fit, both as to the damages & as to the costs 
. . . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
reference & the costs of my award shall 
stand ” ; — Held : the award was a complete 
& final award under sect. 7 of the Act of 
1889. — Larrinaga & Co. v. Sooiete Franco- 
Americaine DES Phosphates db Medulla 
(1922), 92 L. J. K, B. 45 ; 27 Com. Oas. 160. 

1069a. Subject-matter of commercial nature — 
May be transferred to & heard In Com- 
mercial Court.] — P ractice Note, [1927] 
W. N. 258. 

1070. For ** Burden of proof on party disputing 
award ** read “ Right to begin — Burden of 
proof on party disputing award.’* 

1071. For ‘‘ ” read “ .” 

1071a. Award In alternative form — Party 

claiming damages entitled to begin.] — P atrick 
& Co. V. Russo-Bkitish Grain Export Co., 
Ltd. (1927), 43 T. L. R. 724. 

1071b. Case stated on unstamped document — 
Struck out.] — S ymington & Co. v. Union 
Insurance Society of Canton (1927), 164 
L. T. Jo. 390. 


1069 i. WItere erroneous 

award can he act aside .] — Although an 
appeal cannot be brought upon an 
opinion of the ct. given to arbitrators. 
y/mo have consulted the ct. on a point 
of law arising in the course of the 
arbn. proceedings, yet the award 


expressed to he based upon such 
opinion 8c incorporating same, if the 
opinion is erroneous, may be set aside 
8c referred bach to the arbitrators as 
being based on an error of law apoarent 
upon the face of the awaid . — Re 
BBBOHIN 8 c DBAPERT iMPOSTINa Oo., 
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Ltd., [1928] N. Z. L. R. 241.— N.Z. 
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sa. DtUy of court.] — Re Edmonton & 
Ja^ueson Construction Oo., 11931] 
1 D. L. R. 1011.— CAN. 
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1078* Add* Annotaiian : — ^ReM. Qraigola Merthyr 
Oo. V. Swansea Oorpn., [1928] On. 81. 

10T7. Citation : — ^For existing citations read ** as 
reported in [1916] 2 K* B, 393, n.” 

1082. Add* Annotation: — ^Refd. Bs Oogstad 8 b 
N ewsum, [1921] 1 K* B. 87. 

1088. Add. Annotation : — ^Reld. Buf v. Pauwels, 
[1919] 1 K. B. 660. 

1083a. Act of 1889, s. 7 — Appeal lies to Court of 
^peal.] — Oogstad (0. T.) A Oo. v* Nhwsum 
(H.), Sons A Oo.« No. 1058a. ante* 

1083b. Loss of right to appeal — Acceptance of 
award.] — In an arbn. concerning a contract 
of sale of goods the umpire stated a special 


case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the nist 
award wae right, applts. demanded A ob- 
tained payment of the amotmt of that award 
A gave a receipt therefor. They then 
appealed from the decision of the judge A 
contended that the second award was the 
right one x — Held : having demanded A 
accepted payment under uie first award 
applts. were precluded from contendingtiiat 
it was wrong. — Dbztbbs, Ltd. v* Bill Obbst 
Oil Oo. (Bbadford), [1926] 1 K. B. 848 s 96 
L. J. K. B. 886 ; 184 L. T. 494 ; 42 T. L. B. 
212 ; 81 Com. Oas. 161. 0. A. 
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1086* Add* Annotaiione : — ^Mentd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 268 ; Larrinaga 
V* Soc. FrancO’Americaine des Phosphates de 
Medulla (1922), 92 L. J* K* B. 46 ; Bocking- 
ham Sisters of Charity c. B., [1922] 2 A. O. 
316. 

1100* Add. Annotation : — ^Mentd. Ellesmere v. 
WaUace, [1929] 2 Oh. 1. 

1107a. Award signed by all three as arbitra- 

tors.] — Onder a submission to arbn. each of 
the two parties could appoint an arbitrator, 
A the aroitrators cotild appoint an umpire. 
The parties duly appointed arbitrators A the 
arbitrators appointed an umpire. An award 
was then made A was signed by these three 
persona, who added to their signatures the 
word “ arbitrators ** : — Held : the third per- 
son who signed the award was properly 
appointed as umpire, be acted as umpire, A 
he really intended to sign as umpii'e, A the fact 
that he signed as arbitrator was only a matter 
to require a purely formal amendment. — 
Benabu a Co. v. Produce Brokers Co., 
Ltd. (1921), 37 T. L. B. 609 ; on appealt 37 
T. L. B. 861, 0. A. 

1125a* .] — ^An award is published when the 

arbitrator gives the parties notice that it 
may be had on payment of his charges ; 
whether they be reasonable or not. — 
Macabthub V* Campbell (1833), 6 B. A Ad. 


518 ; 2 Nev. A M. K. B. 444 ; 4 L. J. K. B. 
25 ; 110 E. B. 882 ; eubaeqvont proceedings 
(1834), 2 Ad. A El. 62. 


AnwiioHons : — Dbtd. Brooke v* Mitchell (1840), S Dowl. 392. 
Beld. AUeuby v* Prondlook (1835). 4 Dowl. 64 : Sberry v* 
Okes (1835), 1 Har. A W. 119 ; Moore v* Darley (1845), 1 
O. B. 445 ; Paxton v* Great North of Bnsland Ry. Co. 
g846)j^8^Q^^B. 938 ; Roberta t>. Eberhardt (1867), 3 


1162a* Existonce of written contract — Signa- 

ture by one party only.] — (1) To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, A the recital in an awaid of the exist- 
ence of a contract in writing between the 
parties when in fact the contract has been 
s^pied by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct, 
setting aside the award of an arbitrator for 
error of law A as being bad on the face of it, 
the leave of that ct. or of the Ct. of Appeal 
to impeal from the decision is not necessary, 
as Supreme Ct. of Judicature (Procedure) 
Act, 1894 (c. 16), s. 1 (1) (5), has no applica- 
tion. — Buf (T, A.) A CJo. v* Pauwbls, [1919] 
1 K. B. 660; 88 L. J. K. B. 674; 121 
L. T. 86 ; 88 J. P. 160 ; 36 T. L. B. 822 ; 
68 Sol. Jo. 872, 0. A. 


PART IV. sect. 2. 


1092 U a. 


Other dU‘ 


MtUin< 7 .h~Where a anbmlaaion to arbn. 
before three arbitrators provides that 
any two of them con make an award, 
A. after discussion A the taking of his 
opinion, one of the three refuses to 
oonour in the award, the other two 
have the right to sign it in his absence. 
— Be Winnipeg Golp Club A Hutch- 
ings, J1928] 3 D. L. R. 522 ; [1928] 
2 W. W. R. 224 : 37 Man. L. R. 341.— 
GAN. 

ki. — IlajorUv award validr— 
Alberia Inawance Act, R, 8* A*, 1922 
(c. 171).] — On a submission to an arbn. 
of three persons under statutory con- 
dition No. 22 In Sohed. O. to the above 
Act, to determine the amount of loss, 
the decision of a majority of the 
arbitrators is binding.— Glasgow Un- 
DBBWBITBRS V. SMITH, [1924] 4 D. L. R. 
BOl ; [1924] S. C. R. 531: ^o*, [1934] 
1 D. L. R. 187 ; 1 W. W. R. 155 ; 20 
Alta. L. R. 114.— CAN. 

wl. .]— the 

awaid was valid.— Re Baldwin A 
WiLLiNBxy, [19251 1 D. L. R. 1177 ; 
56 O. L. a. 296.-^AN. 


■ Award fa/ one.] — Held : 
, Trust Co. ‘ 


1100 V. _ _ . 

valid. — Be National Trust Co. A 
Municipal District of Vale, [1926] 
3 D. L. R. 469.— GAN. 

1106 la. .]— HcM.* bind- 

ing. — ^Masters A McDougall v. 
Stephen, Stephen v. Masters A 
McDougall. [1925] 4 D. L. R. 684 ; 
[19261 3 W?W. R. 493.— GAN. 


1109 vlU. .1 — Where the 

arbitrators did not meet together A 
sign the formal document in the 
presence of each other Rmh/e ; the 
award was invalid. — Harrison v. 
EUbbison (1918). 41 O. L. R. 195; 
18 O. W. N. 245.— GAN. 


.1109 lx. .1 — Rtb Farm 

do. V* British Oak Insurance Co.. 
LTD^ U9241 8 D. L. R. 706; 8 

W. W. R. 16.— CAN. 


PART IV. 8EGT* 5* 

1125 X. — — ^An award made 
npon an arbn. under Municipal Act is 

g ublished when nottoe thereof !i given 
y the arbitrators to the mnnloipaUty. 

— Bs SWEINSBOM A MUNIOIPALITT OF 
CHABLBSWOOD. (19171 1 W. W. R. 
298 s 27 Man. L. R. 884.— OAN, 
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PART IV. SECT. 8, SUB-SECT. 1. 

1166 1. MvM conform to aubmiaaion.] 
— The awards in these oases, making 
special provision with reg^ to the 
repalrltv A keeping up a xmll-dam, etc., 
were held bad as beyond the submission 
A power of the arbitrators . — Re Halbt 
A Ennis (1854), 1 P. R. 178.— GAN. 

PART IV. 8E0T. 8, SUB-8EGT. 2.— A. 

1161 xi. .l^The umpire is 
bound by the terms of the suDmlssion, 
A he cannot make an award not within 
its scope.— Porter v* Porter (1921), 
65 I. L. T. 206.— IR. 


PART IV. SECT. 8, SUB-SECT. 2.— B. 

s 1. - — ' .* the arbitrators 
had no power to include in tbetr award 
interest on the amount found to be the 
value of the property from the date 
of taking iKMiBesston. — ^T oronto Orrr 
OOBPN. V. TOBONTD RT. OQBPN., [1926] 
A. 0. 177, P. 0.— OAN, 

A 

the 

to adjust the 


**/iiiMM** of 
armttator was aj 



Td. n.— Aridtratton. Chum 1182—1611. 


1182 . Add* AnnotaHana .'^Refd. Be Bubol Bronze 
A; Metal Co. & Vos, [1918] 1 E. B. 315; 
Robert (A.) Munro & Co. v. Meyer, [1930] 2 

K. B, 312. 

1187. Add. Annotation: — Consd. Hirjl Mulji v. 
Cheong Yue S.S. Co., [1926] A. 0. 497. 

1188. Add. Annotatione : — Refd. Lebeanpin v. 
in (1920), 124 L. T. 124 ; Sheik Moham- 
Habib UDah v. Bird (1921), 87 T. L. B. 

405. 

1268. Add, Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1288. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1201. Add. Citation : — 7 Mod. Bep. 845. 

1826. Add. Annotation : — ^Refd. Woodrow v. 

Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 176. 

1867a. .] — Qoostad (C. T.) & Co. v. 

Nbwsum (H.) Sons &, Co., No. 1058a, ante. 

1357b. .] — Larrinaga & Co. v. Sooietb 

Prancjo-Ambricaine DBS Phosphates db 
Medulla, No. 1067a, ante. 

1861. Add. Citations 88 L. J. K. B. 227 ; 119 

L. T. 663 i 83 J. P. 9. 

Add. Annotation : — Refd. Re Fiscel & Mann 
& Cook, [1919] 2 K. B. 431. 

1361a. .] — Arbitrators made their award 

in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date specined ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was set 
down for argument in the special paper : — 
Held : the condition was reasonable & the 
award was good, so that there was nothing for 
the ct. to deal with. — Lyon (J. L.) & Co., I/td. 
V. Haddock, Parker & Co., [1919] W. N. 11. 

1415a. Reserved for consideration If 

required.] — Re O’Conor & Whitlaw’s Arbi- 
tration, No. 949a, ante. 


1421. Add. Annotation : — ^Refd. Woodrow v. 

Trawlers (White Sea & Grimsby), Ltd., [1930] 

1 K. B. 176. 

1485a. .] — (1) Where parties submitted all 

matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other ; — Held : the award must be 
intended to be made on all the matters 
referred. 

(2) It appeared by affidavit that the claims 
of one of the parties consisted of items for 
money due, also for prospective damages, 
in consequence of a contract between the 

arties being put an end to by the other side, 
ut as it also appeared that each of the claims 
was investigated before the arbitrators : — 
Held: a general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a reference one of the parties 
admits the claim of the other, but seeks to 
reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off. — Re Croydon Canal Co. 
(1839), 1 Per. & Dav. 391. 

1461. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1467. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1468. Add. Annotation : — Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1478. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1477. Add. Annotation : — Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1497. Add, Annotation : — Consd. Weber v. Birkett, * 
[1926] 1 K. B. 720. 

1506. Add. Annotation : — Refd. Weber v. Birkett, 
[1926] 1 K. B. 720. 

1511. Add. Annotation : — Refd. Caven v. Canadian 
Pacific By. (1926), 133 L. T. 774. 



accounts between the parties on a fair 
& equitable basis. & bod a discretion 
whether any interest should be allowed 
to either party, & in the exercise of that 
discretion was uot bound to apply any 
rule of law. — Fisher v. Matson & Co., 
Matson & Co. v. Fisher, [1918] 
N. Z. L. II. 1.— N.2. 


PART IV. SECT. 8, SUB-SECT. 2.--C. 

1185 ii. — Award diamiaaing claim . 
for short delivery, }-~U eld : words “ any 
claim or dispute arising: in connection 
with this contract '* in the arbn. clause 
inoluded a claim for short delivery of 
goods. — Qhamandi Lal-Narain Das 
V. Chubanji Lal-Pokoar Mal (1923), 
I. L. R. 4 Lah. 168.— IND. 


11881. Siibmiaaion of any gxueiion 
arising under contract — Award giving 
damages for non-deliver y.\ — Where a 
contract provided for a reference to 
arbn. of any question arising under it : 
— Hdd ; the proper oouclusion upon 
the evidence was that the parties, by 
their course of condnet before the 
arbitrators, established that the ques- 
tion as to the damages was a matter 
iu dispute Sc a subject of the reference. 
— Re Beaver Wood Fibre Co., Ltd., 
Sc ambbioan Forest Pboduotb 
OOBPN., [1920] 47 O. L;R. 690 ; 64 
D. L. R. 672 ; 18 0. W. N. 281.— 
CAN. 


J.8. 


PART IV. SECT. 8, SUB-SECT. 2.-0. 

g(p. 479)1. Valuationtobefixedaa 

in open markei, — Absence of any market,] 
—Canadian Pacific Rt, Co. v. Wtndb- 
BANK, [19171 3 W. W. R. 99.— CAN. 

qi. .] — The points for decision 

on a submission to arbn. were on which 
partner rested the responsiblity for the 
causes neoessitatlng dissolution, & 
on which condition the partnership 
should be dissolved : — field ; this did 
not give Jurisdiction to the arbitrator 
to award payment by one partner of 
damages beoause of premature dissolu- 
tion of the pai'toershlp. — i2e Arbitra- 
tion Act, Re Gutot & Vigourbt Sc 
Award hade bt Qosseun, [1919] 8 
W. W. R. 957.— CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— D. 

1286 Iv. Delivery of goods ** in 

fair proportion to cut imports ,**] — 
Held: the direction to deliver goods 
** in fckir proportion to all imports 
was nnoortain Sc lacking in finality Sc 
therefore not enforceable. — Thomp- 
son, Meogitt Sc Co., Ltd. v. Moody 
(1920), 21 S. R. N. S. W. 126; 37 
N. S. W. W. N. 267.— AUS. 


PART IV, SECT. 8, SUB-SECT. 8.— B, 
sb. Award of sum subject to voria- 
tUm—**Oood d! special reaaoTu.**]-^ 
Noble v. Campbellfobd, Lake On- 
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takio Sc Western Ry. Co. (1918), 21 
Can. Ry. Cas. 380. — CAN. 

so. Award for pagment for working 
to ** estimated ** depth.] — An award 
stated that a contractor was entitled 
to payment at the contract-price for 
the drilling to an estimated depth of 
2,400 feet, sayiug nolhiug about the 
amount to whicii the contractor was 
thus entitled : — Held : the amotmt of 
the contract-price Sc credits allowed 
could be ascertained by evldenco. 
Sc the use of the word ** estimated ** 
in the award was definite Sc amounted 
to a fixing of the depth at 2,400 feet.— 
McNauoht V. Stores -Stephens Oil 
CJo.. Ltd., [1919] 1 W. W. R. 052.— 
CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— L. 

1366 i. Award settling dispute — 
AUemative if court should decide 
differenUy.] — ^An arbitrator awarded a 
certain sum. Sc, In the event of the 
Supreme Ct. determining that certain 
views expressed by him lo his reasons 
were erroneons, a certain larger sum : — 
Held: in the absence of any such 
determination the alternative award 
did not oome Into operation, Sc the 
award was not there^ rendered unoer- 
tain. — ^Melbourne harbour Trust 
Combs, v. Hancock, [1027] V. L. R. 
418: 39 0. L. R.*570 ; [1927] Argus 
L. R. 245.— AUS. 
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1516a* .] — Be Croydon Canal Co., No. 

1435a, aiUe, 

i598a. .1 — A.-G. fob Manitoba t>. 

Kelly, No. 238a, ante» 

1598. Add. An9t4}UUions : — Dlstd. Ohampsey Bhara 
t). Jivraj Balloo Bpinuing & Weaving Co., 
[1923J A. O. 480. Consd. Keiantan Govern- 
ment v. Duff Development Oo., [1923] A. O. 
395. 

1598a. .] — Certain trawlers were insured 

as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
out away the trawls, which were not insured, 
& claimed a general average contribution 
against the co., of which the owners were 
members. The rules provided that all dis- 
utes should be settled in the first instance 
y a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyers. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that “ all matters in difference in 
reference to the said claim for a general 
average contribution are referred,** etc. The 
umpire by his award ignored the claim for 
general average. On a mgtion to set aside 
the award : — Held : it was bad as disclosing 
an error in law on the face of it ; having 
regard to the general terms of the submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside. — 
Parsons v. Brixham Fishing Smack Insub- 
ANCB Co., Ltd. (1918), 118 L. T. 600 j 14 
Asp. M. L. C. 307 ; sub nom. Be Parsons & 
Brixham Pishing Smack Insurance Co., 
Ltd , 02 Sol. Jo. 384, D. C. 

* 1598b. .] — An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, for instance, a note appended by &e arbi- 
trator stating the reasons for his judgment, 


some legal proposition whkh is the haads of 
the award & iFhioh is erroneous. Where it 
is impossible to say, from what is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special le^ proposition which 
is unsound, the award will stand.— Ohampsby 
Bhara & Oo. v. Jivbaj Balloo Spinning A 
Weaving Oo., [1^3] A. 0. 480 ; 92 L. J. P. O. 
163 I 129 L. T. 166 ; 89 T. L. B. 263, P. 0. 

AnnoiaUon: — Msntd. Hirjl Muiji v. Oheong Yne S.S. Co., 
[1926] A. C. 497. 

1599. Add. Annotationa : — Consd. Be Cogstad A 
Newsum, [1921] 1 K. B. 87 ; A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. O. 268 ; Ohamp^y 
Bhara v. Jivraj Balloo Spinning & Weaving 
Co., [1923] A. O. 480 ; Keiantan Government 
V. Duff Development Oo,, [1923] A. 0. 395 ; 
Northwood v. L. 0. 0. (1927), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assoon. (1927), 
96 L. J. K. B. 690. 

1603a. Immaterial to decision.] — Buebgeb & 

Oo. V. Barnett, No. 1822a, post. 

^614. Add. Annotation : — Consd. A.-G. for Mani- 
toba V. Kelly, [1922] I A. 0. 268. 

1622. Add. Annotation : — Retd. Be Becker, Shillan 
& Barry, [1921 ] 1 K. B. 391, 

1624. Add. Annotationa : — ^Expld. Be Becker, Sim- 
ian A Barry, [1921] 1 K. B. 891. Retd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1643. Add. Annotations : — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 268 ; Keiantan 
Government v. Duff Development Co., [1923] 
A. 0. 895. 

1644. Add. Annotation : — ^Refd. Keiantan Govern- 
ment V. Duff Development Oo., [1923] A. 0. 
395. 

1644a. .] — Though an award may be set 

aside for an error of law appearing on the 
face of it, & though a question ot construction 
is, gener^y speahing, a question of law, yet, 
where a qusetion of construction is the very 


PART IV. SECT. 8. SUB-SECT. 9.— D. 

1617 i. Reference of two sepcaraie mai- 
ters — One award.}— -Held : the award 
most be referred to the arbitrator to 
draw up two awards . — Re Dreyfus 
& S. A. Miluno Sc Teuldinq Oo., 
[1923] S. A. S. R. 76.— AUS. 


PART IV. SECT. 10. 


1520 V. .] — Where au arbn. 

award is valid as to a part thereof Sc 
void as to another part, the valid por- 
tion. if severable from the rest. Is 
enforceable. — Crrr of Swift Cubbbnt 
V. Leslie [1920] 1 W. W. R. 467 ; 
62 D. L. R. 632.— CAN. 


1641 U. .] — ^An award contained 

two directions : — Held : the two 
directions could not be severed. Sc, 
although the first direction was valid, 
the second direction being invalid 
judgment must be entered lor deft. — 
TaoMFSOK. Mbghiiit Co., Ltd. e. 
Moody (1920), 21 S. R. N. 8. W. 126 ; 
37 N. S. W. W. N. 267.— AUS. 


PART IV. SECT. 18, SUB-SECT. 1. 

159411. .)— The ot. has 

iuilsdiotlon to set aMde an award where 
an error of law appears on the face of 
it . — Re OasswBLX, & Co., Ltd. 
Dokild Sc Jacobs, Ltd., [1921] N. Z. 
L. R. 368.— N.Z. 

1694 UL SaIBB BfA- 

BOMBD UMBB DOOBAL V. NAISOOMAL 


Eessamal (1927), 64 L. R. Ind. App. 
427 ; 1. L. R. 65 Calo. 126.— IND. 

1594 iv. .] In determining 

whether an agreement to abide by the 
result of an arbn. is binding, a dis- 
tinotion is to be drawn between the 
case where parties to a contract 
generally refer their “ differences * 
arising therefrom Sc the case where a 
speciflo question ot fact or law is 
Bubmltteu. In the former case the 
fact that the arbltatitor was wrong in 
point, of law is ground for setting the 
award aside. — Re Wood & Malkin 
Co.. Ltd. (B. C.). [1928] 4 D. L. B. 
611 ; [19281 2 W. W. R. 674.— CAN. 

1599 I. In speoied ease sub- 

mitted to High Court.}— Re Bbeohin & 
Drapery Importino Co., Ltd., No. 
1069 1. onfe.— N.Z. 

1604 U. Apparent on face of 

award. ] — Held : the mistake rendered 
the award invalid.— Beach v. Hydro- 
Elbotbio Power CTommission of 
Ontario, [19241 4 D. L. R. 996; 66 
O. L. R. 36.— CAN. 

1606 vii. Omission to mention 

agreed disposition of property.] — Held: 
the arbitrator was entitled to supply 
the omission by an addition to the 
award.— Dbbrbt v. Dbbbb^ [191 7 J 
8 W. W. R. 608 : 10 Bask. L. K 866.— 
CAN. 

PART IV. SECT. 18, SUB-SECT. 2.— 
B. (a). 

16261. Qenerat reference of aU mat- 

72 


ters in dispute.] — Held: the parties 
were bound by bhe arbitrator*e award 
however erroneous in law it might be. 
— National Mobtoaob Sc Agency 
C!o., Ltd. V. Braid Sc Oo., [1928] 
N. Z. L. R. 983.— NJ5. 


1626 ii. Reference of aU differences — 
Several guestions of law involved .] — 
Where cQl dlflerenoes have been re- 
ferred to an arbitrator, the rule that a 
wrong decision of the arbitrator on a 
question of law is final Sc cannot be 
reviewed unless the error appears In 
the award itself, or in a document 


oontemporanoons Sc forming part of 
the award, applies to any number of 
questions of law which may be speoiflo- 
ally referred in the same reference, Sc 
does not apply merely where the 
question of law is the sole question 
referred. An award will not -be set 
aside where the error ooours not tn the 
award' itself, but in a oontemporaneous 
document setting out the reasons for 
the award, Sc whioh the arbitrator has 
expressly stated is not to be deemed to 
bo part of the award. — S teaks v. 
Malino Sc Oo^ Ltd., [1981] N. Z. 
L. R. 312.— N.Z. 


1680 vi. — -•] — ^Where a questloo 
of law has been submitted to the 
arbltratoxB their decision is not open 
to review . — Be MoNaugbt dc Sroxas- 
Stbfbekb Oil Oo., Ltd. (No. S) 
(1919), U Alta. L. R. 148.--<3AN* 
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ibhtBg referr^ for aiftn., then the decision of 
the arbitrator upon that point cannot be set 
aaide by the ct. only because the ct. would 
itself ham come to a diff^^nt conclusion* 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
ad mfa sible w on piinciploe of construction 
which the law does not countenance, then 
there ig error in law which may be ground 
for setting aside the award ; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose. — KsTLANTAi? Government v. 
Duff Development Oo., [1923] A. C. 395 ; 
129 L. T. 356 ; 89 T. L. R, 337 ; 07 Sol. Jo. 
4 87, H . L. ; previotis proceedings^ attb nom. 
Duff Development Oo. v. Kblantan 
Government, [1923] 1 Oh. 885, 0. A. 

164f5« Add, Annoiatione : — Aa to (1) Apprvd. 
Ohampsey Bhara v. Jivraj Balloo Spinning 
& Weaving Co., [1923] A. 0. 480. Consd. 
Roberts v, Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Refd. A.-G. for Manitoba 
V. KeUy, [1922] 1 A. 0. 268; Kelantan Gov- 
ernment V. Duff Development Oo., [1923] 
A. 0. 895. 

1647. Add. Annotation: — Consd. Kelantan Gov- 
ernment V. Duff Development Oo., [1923] 
A. O. 396. 

1667* Add. Annotation : — Consd. Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 

1668a. Act of 1889, s. 7 (o).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the reqiiest of one party added explanatory 
words & issued an amended award : — Held : 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he bad meant to omit, 
nor omitted words which he had intended to 
insert, the fact that be had failed to choose 
apt words to con\ey his meaning was not 
an ’’ accidental slip or omission ” entitling 
him to amend his award under the above 
sect., & the amended award must be set 
aside. — Sxttheriand & Oo. v. Hannevig 
Brothers, Ltd., [1921] 1 K. B. 336; 
90 L. J. K. B 226 ; 37 T. L. R. 102; 
aub nom. Be Sutherland A Oo. & Hannevig 
Brothers, I.td., 126 L. T. 281 ; 16 Asp. 
M. L. 0. 203, D. 0. 

1660. Add, Annotation : — Refd. Sutherland v, 
Hannevig, [1921 ] 1 K. B. 336. 

1674a. Stranger cannot alter.] — An award by an 
umpire is not vitiated by a mistake in the 
recital of the award, in the Ohristian name of 
one of the original arbitrators who had 
appointed the umpire. Such mistake not 


* being material, an alteration made by a 
^ stranger fmbsequently to the publication of 
the award, by striking out tJie wrong & 
inserting the right Ohristian name, does not 
vitiate the awa^, but leaves it in the state 
in which it was before such alteration. — 
Tbhw V, Burton (1833), 1 Or. & M. 533 ; 3 
Tyr. 569 ; 2 L. J. Ex, 236 ; 149 E. R. 611. 

1668. Add, Annotation : — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A.,0. 268. 

1701a. Liability to cross-examination.] — In 

June, 1913, claimants, R. & Oo., effected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered bv the 
‘ policy the premises of claimants should be 
destroyed by fire, & their business should be 
thereby interfered with or interrupted, they 
would pav to claimants monthly until such 
time as tne reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on e^scount 
of annual net profit &; charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
xrnder the policy should be assessed by 
claimants’ auditors, L. A G. A condition 
on the back of the policy provided for 
reference to arbn. of all differences artsing 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy. 
G., a member of the firm of L. & G., duly 
assessed the amount of the loss suffered by 
claimants in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor : — Held : os G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
acicount certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire. — Recheb A 


PART IV. 8BOT.^18j^S0B-SBOT, 2.— 

1646 vli. .1— It 1 b no ground for 

•ettlng aside an award that an ex- 
axnincAion of the materials before the 
arbitrator dlsoloees that his fladlw 
are ansnpported by, or against, the 
weight of ertdenoer-hATaAM Fos- 
ters Aubtrauan FiBB^ Ltd*, [1626] 
V. L. B. 427.— AUB. 

PART IV. SECT. 18, 8UB-iB0T« 8. 

1665 111. For **Sani>vokd v, Sanb- 
FORD ’’ read ** SANVOitz) v. Samvord.** 

1665 fva. — .1— Where an 


arbitrator has made an award In respect 
of a claim involylng the proof of a 
number of items, an affidavit of the 
arbitrator setting out the Items in 
respect of which he has made his 
award. & the amonnt he awarded in 
respeot of each item t)f the claim, is 
Inadmlssable In evidence. — Hallioan 
V, Lawson (1922)4 22 8. R., N. 3, W. 
601 : 39 N a W. W. N. 204.— AUS. 

1666 lU. Bffeel of Maivte^ 

ArbUrcUion Act, 1914 (c. 6S),h—He4d: 
the arbitrator bad power to amend his 
award nnder s. 10 (e) of the above Aet. 
— Jfc WaiTB & City of Toronto 
(1917), 88 O. L. B. 837.-M5AK. 

1671 vli. Unless award not 


truly stoHna arbitr€Uor*g opinion.]-^ 
An appellate ct. should not interfere 
to vary an award unless It is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damages, or that their basis of 
valuation was erroneous . — Re Scott A 
OsHAWs Town (1922). 62 O. L. R. 
604.— CAN. 

1671 viii. Power to increage 

amount,]— The amount awarded by 
an arbitrator may, upon consideration 
of the evidence, be Increased by the 
apellate ot. — ^Laek Erik A Northern 
By. Co. V . Branttoro Qolp A 
(X)UNTRY Club (1918), 21 Can. By. Gas. 
860; 82 D. L. B. 219.— CAM. 
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Oo. V. North British & Mbroantilb InsuA- 
ANCB OOm [1016] S K. B. 277 -^84 L. J. K.-B. 
1818 ; 113 L. T. 827, D. O. 

1722a. Reterenca to umpire by arbitrators — 

Custom of the tallow trade.] — Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, “ any dispute arising 
under this contract to be settled by arbitrators 
in London in the usual way.'’ A claim was 
made by defts. against pltfs., A: the arbitrators, 
being unable to agree, appointed an umpire 
by a document he^od, the use of this form 
constitutes a submission to the rules of the 
assocn.,** i.e., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.' 
claim failed & that they were to pay the costs 
of the arbn. The rules of the assocn. provided 
for an appeal to an appeal comcnittee, & 
defts. claimed a right of appeal. Pltfs. there- 
upon brought cm action against defts. to 
recover the costs of the arhn., A the evidence 
was that in the ti:ade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final : — 
Jffeld : the heading did not apply A the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., A pltfs. were entitled to 
recover. — Palmer A Co., Ltd. «>. Pilot 
Trading Co., Ltd. (1929), 45 T. L. B. 214. 

1735. Add, Annotation : — Refd. Conquer v. Boot. 
[1928] 2 E. B. 336. 

1788. After this case add ** Personal representa* 


Uve.] — See Vol. XXI V., p. 621, Nos. 6508, 
6509, A compare original volume, pp. 398 
et eegf.” 

1751. Add, Annoiaiion : — ^Refd. Ozamikow t;. Both, 
Schmidt, [1922] 2 E. B. 478. 

1758. Add. Annotation : — Refd. Avseough v, Sheed , 
Thomson (1923), 92 L. J. E. B. 878. 

1761. Add. Annotation : — Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. E. B. 878. 

1762. Add. Annotation : — Refd. Ayscough v, Sheed 
Thomson (1923), 92 L. J. E. B. 878. 

1799a. Single Judge of High CourtJ-PRo- 

i>i7CB Broebrs, Ltd. v. Blvth, Greene, 
JoiTRDAiN A Co., Ltd., No. 1960a, poet. 

1822. Add. Annotations : — Refd. Buerger v, Bar- 
nett (1919), 89 L. J. E. B. 161 ; Czarnikow 
V. Both. Schmidt, [1922] 2 E. B. 478. 

1822a. - — Question to be raised immaterial.] — 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
B. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. — Buerger A Oo. v. 
Barnett (1919), 89 L. J. E. B 161 ; 120 
L. T. 670 ; 35 T. L. B. 260 ; 63 Sol. Jo. 391, 
D. 0. 

1822b. .] — When questions of law arise in an 

arbn. it is of the greatest importance that. the 


PART IV. SECT. 15, SUB-SECT. 2.~ 
A. (b). 

1728 zi. " Damages — Unlees 
wrong principle foUowed. ] — Lake Erie 
A Northern Rt. Co. v, Muir (1918), 
21 Can. Ry. Can. 350. — CAN. 

PART IV. SECT. 15, SUB-SECT. 2.— 
A. (0). 

nl. .1 — Where arbn. prooeed- 

in« are Initiated by a provincial 
railvvay oo. A much of the evidonoo iB 
reoelTM before an amalgamation of the 
CO. with a Dominion railway oo.' is 
effected A the proceedings are allowed 
to orooeed after the amalgamation, 
until practically all that remained to 
be done is the making of the award, 
the Dominion co. Is bound by the 
award made as a result of such 
proceedings. — Hanst v. Canadian 
Northern Rt. Oo., [1917] 3 W. W. R. 
105 ; SC D. L. R. 674.— CAN. 

PART IV. SECT. 15, SUB-SECT. 2.— D. 

od. Juriediction of court ordering 
reference, ] — Where an order for a 
reference is made with the consent 
of the sqIts. on both sides, A arbi- 
trators are appointed in pursuance of 
such order, A the arbitrators take 
evldenoe A file their award, counsel 
for both parties taking no objection 
to the regularity of the proceedings, 
the parties will not be permitted, after- 
wards, to attack the award or the 
subsequent proceedings on the ground 
that the ct. by which the order for 
referenoe was made had no jurisdiction 
to do so. — Hall v, Evbctrio Combs. 
or Lawbbncetown, [1921 ) 54 N. S. R. 
883 : 57 D. L. R. 535.— CAN. 

PART IV. SECT. 16. SUB-SECT. 1. 
ai. — Oompuleory reference — 
volwdary aubmiaaion. ] — 
Held: the award of the arbitrator 
was not open to review by the ot. — 
Royal Commisbion op Wheat Sup- 
pubs V. Usher A Co., Ltd., [19201 8 
1. R. 483.— IR. 


s il. .1 — Laoostb e. Cedars 

Rapids Manufacturino & Power Co., 
[1928] 2 D. L. R. 1.— CAN. 

a ill. .1 — Under its inherent juris- 

dictioo, the power of the ot. to set aside 
an award aepeuds on whether it is 
“ bad on Its face ’* or on some ground 
which is more or less an extension of 
the same principle. — Re Wood &; 
Malkin Co., Ltd. (B. C.), [1928 J 4 
D, L. R. 611 ; [1928] 2 W. W. R. 674.— 
CAN. 

1786 i a. Appellate THviaion of 

Huprerne Court.] — An appeal from or a 
motion to set aside or remit ao award 
must be to the Appellate Div. of the 
Supreme Ct. — Snider v. Miller, [1924] 
2 D. L. R. 617 ; 1 W. W. R. 1163 ; 20 
Alta. L. R. 237 laffa., 11924] I D. L. R. 
198 ; [1923] 3 W. W. R. 1376.— CAN. 

1802 iU. .] — In a submis- 

sion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein. & that the decision of the 
arbitrator should be final A binding 
upon both parties : — Held : this agree- 
ment was void as against public policy. 
— Beach v. Hydro-Eleptric Power 
Commission of Ontario, [1924] 4 
D. L. R. 995 : 56 O. L. R. 35.— CAN. 

PART IV. SECT. 16. SUB-SECT. 2.— A. 

0 1. .] — Unless In the procedure 

adopted by the arbitrators there has 
been somethiug radically wrong or 
vicious an award cannot be impeached 
on the ground that the technical web 
of j udlcial procedure A rules of evidence 
which surround judicial procedure were 
not strictly adhered to. — ^Maurig 
Shwb Hpu V, U Min Ntun (1925), 
I. L. R. 3 Ran. 387.— IND. 

I (p. 647). For « IND.** read 
“CEYLON.*^ 

se. Award reciting order of referenoe 
not fixing time for delivery of award .] — 
Held: ao awaM which recited an 
order of referouoe not fixing a time for 
delivery of the award was primd foae 
liable to be set aside, but Supreme Ot. 
Ordinance, 1876, of the Gold Coast, 
Ord. 62, rr. 12 (o) A 13, prevented the 
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omission from having that effect. — 
Yamike Kwbku V. Annor Adjayr, 
[1926] A. C. 766; 9fi L. J. P. 0. 157; 
135 L. T. 642.— GOLD COAST. 

PART IV. SECT. 16, SUB-SECT. 2.— B. 

w (p. 648) I. .] — The mis- 

conduct referred to in Arbn. Act, 
8. 14 (2) is ** legal misoonduot.'* In 
determining whether there was ** legal 
misconduct ” on the part of the 
arbitrator which would Justify the 
setting the- award aside, the ot. may 
look at the evidence adduced before 
him, in order to ascertain whether he 
acted on evidence which was wholly 
Inadmissible A which went to the root 
of the question before him. 

While in the present case, an arbn. 
as to the loss simered by the seller of 
goods because of their non -acceptance 
by the buyer, the arbitrator was held 
to have erred in allowing the seller to 
** split " his c€tse, yet, as he had 
exercised a discretion in the matter 
A no substantial injustice was 
occasioned thereby, the course adopted 
did not invalidate the award. — 
Re Wood A Malign Oo., Ltd. (B. 0.), 
[192^ 4 D. L. R. 511; [1028] 2 

W. W. R. 674.— CAN. 

y (p. 548) For ** IND.** read *• CAN.** 

oi. Refusal to state ease .] — 

Neglect by an arbitrator to state a case 
for the opinion of the ot. after being 
definitely asked bv either of the parties 
to do so is primd fade teobnloal mis- 
oonduot for which his award may be 
set aside.— Fisher v. Matson A Oo,. 
Matson A Co. v, Fisher, [1918] 
N. Z. L. R. 1.— N.Z. 

1811 ii a. .] — Where In a paving 

contract with a city the oity*s engineer 
is made arbitrator, be must guard 
against being unduly iufluenoed bv his 
employers ; & If It appears that he is 
so Diased os to be likely not to decide 
fairly, then the contractor will not be 
bound by his decision. — Blomb v. 
Citt of Regina, [1920] 1 W. W. R, 
311 ; 60 D. L. R. 93 ; 18 Alta. L. R. 
94.— CAN. 
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riffht of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though th^ arbn. 
tribunal has not passed through all the stages 
of its own procedure prodding for an appeal 
from the award, tf the umpire by refusing 
to make his award in the form of a speciid 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by tbe ct., be is guilty of misconduct & his 
award will be set aside. — Re Fisohetl & Oo. 
& Mann & Cook, [19191 2 K. B. 431 ; 121 
L. T. 276 ; avb nom. Fiscjhbl & Co. v. Mann 
& Cook, 88 L. J. K. B. 1173, D. a 
1825a. Disregarding statute passed after hearing 
but before issue of award.] — (1) Kesps. 
to an arbn. had hired of claimant, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 19l7.(c. 25). had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration : — Held : whether 
OP not the arbitrator was aware of the Act, 
he had applied its principles, consequently, 
there was no misconduct ; the parties were 
not taken by surprise, & the award was good. 

(2) It has been contended that the fact, 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A, T. La whence, J.). — 
Osmond v. Woolley (1917), 87 L. J. K. B. 
822 J 118 L. T. 29 ; 34 T. L. K. 133, D. C. 

1826. Add, AnnoUUiona : — ^Refd. Cayzer, Irvine v. 
Board of Trade (1926), 05 L. J. K. B. 1054 ; 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. 0. 68. 

1827. Add, Annotaiion : — Hefd. Re Boks & Peters, 
Rushton, [1919] 1 E. B. 491. 

1830a. Surprise.] — It is no ground for setting aside 
• an award that the unsuccessful party 
suffered a surprise ; as an arbitrator would 
have power to postpone the proceedings upon 


any reasonable application for that purpose. 
— Solomon v, Solomon (1859), 28 L. J. Ex. 
129. 

1889b. What amounts to.] — Osmond v, 

Woolley, No. 1825a, ante, 

1846. Add, Annotation : — Refd. Delahunt v. Moody 
(1927), 21 B. W. 0. 0. 688. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — ^The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares in the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against Are. 
The greater part of the timber having been 
destroyed by Are, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. & was also a creditor of the 
CO. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods insured & disallowed the claim ; — 
Held : claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it. — 
Macaura V. Northern Assurance Co., 
[1926] A. 0. 619 ; 94 L. J. P. 0. 164 ; 133 
L. T. 152 ; 41 T. L. R. 447 ; 69 Sol. Jo. 
777; 31 Com. Cas. 10, H. L. 

1851a. .] — Dexters, Ltd. v. Hill 

Orest Oil Co. (Bradfdrd), No. 1083b, ante, 

1855. Add, Annotation : — ^Refd. Mercer v. Reid 
(1931), 47 T. L. R. 674. 

1857a. By motion.! — Any objection to an award 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award {per 
Cur.). — Oppenhbim & Co. v, Mahomed 
Hanebp, [1922] 1 A. 0. 482 ; 91 L. J. P. C. 
205 ; 127 L. T. 196, P. 0. 

AnnotaHcm : — Apld. SorimagUo v, Thomett Sc Fehr (1924), 
131 L. T. 174. 

1857b. .] — Scrimaolio v, Thornbtt & Fbhr, 

No. 135a, ante. 

1857c. Entered in special paper.] — A motion 

to set aside an award which has been stated 
in the form of a special case should be entered 
in the special paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper Sc subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 


PART IV. SECT. 16, SUB-SECT. 2.— D. 

s. Excess of iurisdiction,] — The ct. 
has jiirisdiotion to set aside any award 
which purports to exercise Jurisdiction 
beyond that given by the authorising 
Act Sc the suomlssion made pursuant 
thereto. — Re British Columbia 
Minister op Public Works Sc Tip- 
ping. [19311 2 W. W. R. 835.-^AN. 


PART IV. SECT. 16, SUB-SECT. 8. 

1862 xl. Consent to extension of 

time for making award,] — Held: the 
aot of oousent to extension of time. Sc 
reoognltioii of the propriety of the 
arbluntors making the award, pre- 


cluded objection to the award on the 
ground of misconduct. — Poww v, 
vANcouvTCH (City), Rai^iage v. Van- 
couver (City) (1917), 23 B. 0. R. 180. 
—CAN. 

1852 xA. .J — Where applts. 

went on with an arbn. without objection 
after an Irregularity had occurred : — 
Held : they were precluded from 
seeking to set aside the award on the 

S round of the irregularity. — U 

fUNAWA V, U Pyinnyadipa (1923), 
1. L. R. 1 Ran. 15.— IND. 

1852 xUl. .) — A reference was 

made to arbiters to determine the 
amount payable by a landlord to his 
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tenant In respect of sheep stock : — 
Held: pursuer having full knowledge 
of the nature of the stock that was 
tendered to him. Sc having accepted 
the stock & dealt with it as if it was his 
own, was barred from objecting to 
the award of theoversman. — Fletcher 
V. Robertson (1919), 56 So. L. R. 305 ; 
[1919] 1 S. L. T. 260.— SCOT. 

sf. Award foWt/wino opinion of court 
on case sfoied. j — Held : the aw€ird might 
be set aside notwithstanding that It 
followed tbe opinion of tbe ot. upon 
a case stated under Arbn. Aot, s. 29.— 
Re McConket's Arbitration (1920), 
17 O. W. N. 329 ; 47 O. L. R. 411.— CAN. 
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—He Cowan Brothbbs, Ltd. ^ Byiceb 
(Henry) & Co., [1919] W. N. 140, D. 0. 

1869. Add, Annotation : — Retd. He Campbell 
(19J9), 88 L. J. Ch. 619. 

1912a. Failure to apply within time limitj-- 

Oppbnheim & Co. V, Mahoicbd Hanbbf, No. 
1857a, ante, 

1912b. .]-~SoRiMAGi:.io v, Thornbtt A 

Fbkr, No. 13.5a, ante, 

1925. Add, Annotationa A.-G. for Mani- 

toba V. Kelly, [1922] 1 A. C. 268 ; Kelantan 
Gk>veminent v. Duff Development Go., [1928] 
A. C. 395. 

10S7a. Whether leave to appeal neoessary.] — Buf 

(T. A.) A Co. V, Paxjwels, No. 1152a, ante, 

1943. Add, Annotations: — Refd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 268 ; Ohampsey 
Bhara v, Jivraj Balloo Spinning & Weaving 
Co., [1928] A. C. 480 ; Kelantan Government 
V. Duff Development Co., [1928] A. C. 896; 
Roberts ti. An ^o-Saxonlnsce. Assocn. (1927), 
96 L. J. K. B. 690. 

1960a. Misconduct.] — Oppenheim A Co. v, 
MAHObiED Hanbep, No. 1857a, ante, 

1964a. .] — Where an arbitrator in making 

his award deals with the costs of the award 
A his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms. — Re Becker, Shillan A Co. A Barry 
Brothers, [1921 ] 1 K. B. 891 ; 90 L. J. K. B. 
816 ; 124 L. T. 604 ; siib nom, Becker, 
Shillan A Co, v, Barry Brothers, 87 
T. L. R. 101, D. 0. 

Annotqltions : — Oonsd. Bradshaw v. Air ConncU, [1826] Ch. 
329. Refd. Larrinaoa v. Soo. Franco -Amerloaine des 
Phosphates do MeduUa (1922), 92 L. J. K. B. 45. 

1960a. By motion — Before single Judge of 

High Court.] — A judge of the BUgh Ot. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case. — P ro- 
duce Brokers, Ltd. v, Blyth, Greene, 
JouRDAiN A Co., Ltd. (1918), 88 L. J. K. B. 
697 ; 119 L. T. 811 ; 34 T. U B. 419. 

Annotation : — Folld. Re Cowan & Rytner. [1919] W. N. 140, 

1960b. .] — Oppbnheim A Co, v, Mahomed 

Hanbbf, No. 1857a, ante. 


1981. For the paragraph in original volume 
substitute the following paragraph t — 
Foreign award — Whether enforceable as 
Judgment ot foreign eourt.1— An award in a 
foreign arbn. [unenforceable in the foreign 
country without an enforcement order] is 
not a decision which a ct. here ought to 
recognise as a foreign Judgment, A cannot 
be enforced. — Mbreifibld, ^eoleb A Co. v, 
Liverpool Cotton Assoon., Ltd. (1911), 
105 L. T. 97 ; 66 Sol. Jo. 681. 

Annotation : — ^Betd. Harrop v, Harrop, [1820] 3 K. B. 380. 

1981a. Action on — ^By what law contract 

governed.! — Pltfs., an insurance co. in 
London, A defts., an insurance co. in Norway, 
entered into a wHtten contract headed ** Re- 
insurance contract — Marine Insurance.” The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured A defts. the 
reinsurers, A there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway A by defts. In 
London k was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contitkct WM 
held in Norway A an award was issued in 
favour of pltfs. , In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, A that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award : — Held : as 
the action was brought on the award, A as the 
proper inference from the proyjsion as to the 
arbn. being held in Norway was that tfbe 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded. — Norskb Atlas Insub- 
ANOB Co., Ltd. v, London General Insur- 
ance Co., Ltd. (1927), 43 T. L. R. 641. 

1986. After this case add B. 8. 0., Ord. 11, 

r. 8a.” 

1985a. Grounds for granting or refusing order — 
Objection to award.! — Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act^of 1889, 8. 12, is prompt A convenient ; 


PART IV. SECT. 16, SUB-SECT. 4.»C. 

1898 i. Qrounda for extension — Not 
mistake of counsel on ^slion of law 
or practice.] — On a motion to extend 
the time for making an application to 
set aside an award : — Held : where the 
rules require special olrcnmstanoes to 
be shown upon an applioation for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not constitute 
a special oiroumstanoe justifyliig the 
Interyentiou of the ot. — Re Swrinsson 
Sc Munioipautt op CHABLBBWOOD, 
[19171 1 W. W. R. 293 ; 27 Man. L. R. 
234.~-GAN. 

tg. Within term followinff publica* 
fion.1 — An award must be mored 
against within the term following Its 
publication, or within the period ^loh 
such term formerly oocir^ed. — Kean 
V, Ecwards (1888), 12 F. R. 625. — 
CAN. 

si. Under OonsoUdated Municipal 
Ad, 1922, BS. 333, 345 (1).1— Be Vabbt 
Sl Oablbton Oouirr^ [1924] 4 D. L, R, 
1065; 56 0. L. R. 129.--OAN. 


PART IV, SECT. 16, SUB-SECT. 4.— D. 

■k. Limited to evidence taken down in 
writing by arbitrator.] — fie New Bruns- 
wick Gas & Oilfields, Ltd. & New 
Brunswick Blbctrio Power Com- 
mittee (N.B.), [1826J 3 D. L. R. 102.— 
CAN, 

PART IV. SECT. 16. SUB-SECT. 4.--F. 

y (p. 661). For ** Wade and Others 
(No. 2) (1909)” read ” Wade v, 
Hardley (No. 2) (1910).” 


PART IV. SECT. 17, SUB-SECT. 1. 

sl. Under ArbUration Act, 1927 (c, 97), 
8, 11.1 — The power conferred by above 
sect. Is conferred upon ” the ot.” Sc 
may be exercised by a indjro sitting in 
ct. ; that does not neoesMuily mean we 
weekly ot. : Sc n judge having the 
parties before him at a trial may. of 
nls own motion, in a proper case, remit 
the matter to the arbitrators.— M iller 
V, McDonnell, [1928[4 D. L. R. 726 ; 
63 0.L,R.4S4.— UAN. 


PART IV. SECT. 17, SUB-SECT. 2. 

sm. Under 2 Edw, 7, e. 107, 
SB. 12, 21— Oounda for remiUino ,] — 
Re OoLEMAN A Toronto A Niagara 
Power Co. (1917), 40 O. L. R. 180 ; 
38 D. li. R. 65.— CAN. 


PART IV. SECT. 17, SUB-SECT. 8. 

ri. .] — Unless there is a mistake 

in law or fctot evident on the face of 
the award itself, or the arbitrator 
admits that he has made a mistake in 
law or fact, or there has been fraud or 
corruption, the award will not be 
referred baok. — Re Fox A Oonbou- 
dated Mining A Smelting Go. o» 
Canada, [1925] 1 D. L. R. 345 ; 11924] 
8 W. W. R. 861.— CAN. 


rll. Arbitrators allegino mto- 

ioAe.}— The ot. will not remit an award 
because the arbitrators allege a mistake 


involving an impeachment of thetf 
award Robins v. ANDjusws, [1928] 
2 D. L. R, 358; 1 W. W. R, 968.— 


76 



VoL lu.— AlMiniiloii. ChuM 1985A— £889; 


hut vrher^ there are mattere which may 
gravely affect the validity of the award or the 
right to proceed under it» it ie proper that they 
should he dealt with by an action in which 
the facte can be fully aeoertained, & no order 
under the sect, should be made giving leave 
to proceed summarily under the award. — 
Re Boss & Co. & Ps^tbrs, Eushton & Co., 
[1910] 1 K. B. 491 } 88 L. J. K. B. 861 ; 120 
L. T. 616, 0. A. 

1985b. Award against Crown.] — An award 

against the Crown in an arbn. under the 
Act of 1880 cannot, for the pmpoae of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order wUl be refused. — Grech 
V. Board of Trade (1923), 92 L. J. K. B. 
966 ; 180 L. T. 16 ; 89 T. L. E. 630 | 67 
Sol. Jo, 726, C. A^ 

1086. Add, Annoiaiione : — Dtstd. Richardsons & 
Bradley v, Bernhard, [1926] 2 K. B. 121. 
Folld. Simbro Trading Co. v, Posograph 
(Parent) Corpn., [1929] 2 K. B. 266. 

2056a. .] — Oppenheim & Co. v, Mahomed 

Hakeef, No. 1867a, ante, 

2059. Add, Annotation: — Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 8 K. B. 110. 

2092a. .] — On a motion for an attachment for 

not performing an award, the ct. wiU not 
discuss objections to the award, not apparent 
on the face of it ; as, that the arbitrator was 
partial, or that matters were brought before 


him, the reference being of all matters in 
difference, which are not disposed of by the 
award. — M acarthur v, Campbell (1834), 
2 Ad. & El. 62 ; 4 Nev. & M. K. B. 208 ; 
4 L. J. K. B. 26 ; 111 E. R. 21 ; previotie 
proceedings (1834), 5 B. & Ad. 618. 
AnnotaHons : — Oonsd. Wrteht v. Graham (1848), 3 Exch. 131. 
Bsfd. Smith V, Trouj) (1849), 7 C. B. 757 : Davies v, Pratt 
(1855), 17 0. B. 181 

2187. Add, Annotations : — ^Apld. Bradshaw v, Air 
Council, [1926] Ch. 829. Refd. Haynes v. 
Aldridge OoUiery Co. (1923), 130 L. T. 282; 
Mansfield v. Robinson, [1928] 2 K. B. 353. 

2187a. Discretion of arbitrator — ^Must be exercised 
Judicially.]— An arbitrator’s discretion as to 
costs must be exercised judicially. — Lloyd 
Del Pacipico v. Board op Trade (1930), 
46 T. L. R. 476 ; 36 Com. Cas. 326. 

2218. Add, Annotation : — Consd. Kursell v. Timber 
Operators &> Contractors, [1923] 2 E. B. 202. 
2244. Add, Annotation : — Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2326. Add, Annotation: — As to (1) Refd. Reid, 
Hewitt V, Joseph, [1918] A. 0. 717. 

2831. Add, Annotation : — ^Refd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2332. Add, Annotations : — Consd. Reid, Hewitt v. 
Joseph, [1918] A. 0. 717. Refd. Terry v. 
Gould (No. 2) (1924), 69 Sol. Jo. 212 ; Weber 
V, Birkett, [1925] 1 K. B. 720. 

2836. Add, Annotation : — Consd. Reid, Hewitt v. 
Joseph, [1918] A. 0. 717. 


PART IV. SECT. 19, SUB-SECT. 4.->C. 

2050 ilia. .1— -B.. an arbi- 

trator, in the absence of & without 
notice to one of the parties, made an 
award : — Held r although the award 
might have been sot aside for mis- 
conduct of the arbitrator If moved 
against in time, vet. the award being 
final; the misoonduct could not be sel 
up os an answer to an action upon the 
award. — Tourangrau v. Sandwich 
West Township, [19201 48 O. L. R. 
806 ; 60 D. L. R. 83.--CAN. 

2060 ill b. .1 — In a suit 

in India upon an award made upon 
a submission to arbn. In England, 
irregularity or misconduct In arriving 
at the award is not a defence. — 
Oppbnheim & Co. V. Mahomed Hanbef 
[19221 1 A. C. 482; 91 L. J.P.C.206; 127 
L. T. 196 ; 49 L. R. Ind. App. 174.— -IND. 

2050 iii 0 . .j— -An award 

duly mode in England under the 
English Aot of 1889 can be enforoed by 
a suit in an Indian ot., & cannot be set 
Bjside by an Indian ot. on any ground 
of mlsconduot or irregularity on the 
part of the arbitrator. — John Batt & 
Co. (London) v. Kanoolal & Co. 
(1926), I. L. R. 63 Calc. 66.— IND. 

2056 i. Not irregularity in conduct of 
arbitrators.] — Arbitrators appoint>ed. 
but not in writii^ for the purpose oi 
winding up the afmlrs of a partnership 
between pltf. Sc deft, met Sc went ovec 
such papers as were available at the 
moment, heard what each of the 
partners had to say Sc reached a eon- 
oluRlon which they stated at the 
meeting. The arbitrators took no 
oath ot office. Sc two witnesses were 
■worn. A day or two after the 
meeting, one of the arbitrators pre- 
pared & signed a memorandum headed 

Report of Arbitrators,’* stating the 
oonciuslon that the balanoe, due to 
pltf. was a certain sum. This memo- 
randum was taken by pltf. to the other, 
arbitrators, each of whom signed it. 
This action was brought upon the 
memorandum as upon an award. D^. 
pleaded the award was irregular Sc 
illegal. In that no evidence was taken 


under oath, the arbitrators were not 
sworn, or legally appointed, deft, was 
not permitted to give his evidence, & 
although be objected, the award was 
given without his being heard. Deft, 
also counterclaimed for moneys paid 
to pltf., etc . : — Held : the objections 
pleaded ought to have been taken on 
a motion to set aside the award, & 
were not available as a defence to the 
action. — Miller v. McDonnell, [19281 
4 D. L. R. 728 ; 02 O. L. R. 484.— 
CAN. 


PART IV. SECT. 19, SUB-SECT. 8. 

sn. What defences available.] — 
Applts. brought an action against the 
(IJommonwoatth to recover money duo 
under two contracts. While the action . 
was pending the A.-G. of the Ojmmon- 
wealth agreed to submit to arbn. the 
matters in dispute between the parties. 
This agreement recited the making of 
the two oontraote. The arbitrator 
having made his award in favour of the 
Commonwealth, applts. moved to sot 
aside the award or to remit it to the 
arbitrator on certain grounds, none 
of which related to the validity of 
either of the contracts. That motion 
was dismissed. On an application by 
the Commonwealth for leave to enforce 
the award : — Held : applts. were not 
entitled to challenge the validity of the 
two contracts or the authority of the 
A.-G. to make the agrroement for arbn. 
— Kidman v. Commonwealth of 
Australia (1925), 37 C. L. R. 233 : 26 
S, R. N. S W. 379 ; 43 N. S. W. W. N. 
11 ; [1926] Argus L. R. 118.— AUS. 

o. ArbUration A(d, 1909, s. 13 — 
Award merely determining rights .] — 
The above sect, does not authorise 
a judge to give leave to Issue execution 
directly on an award which merely 
determines rights, but says nothing 
as to the amount to which the suooees- 
ful party Is entitled . — He MoNadoht & 
Stokbs-Stbphbns OiLCo.(No.2).fy)181 
3 W. W. R. 337 ; 43 D. L. R, 7.— CAN. 

IP. Arbitration Act, B, 8. M„ 1913 
(c, 9) — Award under Municipal Act.] — 
Arbn, Aot. R.S.M., 1913 (c.9>. applies 
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to awards under Municipal Aot unless 
expressly oonflioting with the latter 
Act. where an award on an arbn. 
under Municipal Act is made on a 
written submission & fixes not only the 
amount but also the liability, It may 
be entered on application as a judg- 
ment of the Ct. of King’s Bench Sc 
enforced accordingly. — Sweinbson v. 
Rural' Municipality of CnABLBS- 
wood, [19171, 3 W. W. R. 201 ; 36 
D. L. K. 32.— CAN. 

•q^. Decree — Failure to accept award.] 
— Where in a suit parties have referred 
their dlfforonce to arbn. without an 
order of the ct. & an award is made, 
a decree in terms of the award can be 
passed by the ct. under Civil Procedure 
Code, Ord. XVIII., r. 3. although the 
parties do not accept the award. — 
SURBARAJU V. VENKATRAMARAJU 
(1928), I. L. R. 51 Ma<j. 800.— IND. 

PART IV. SECT. 20, SUB-SECT. 1.— 
D. (b). 

li. ArbUration Ad, B. S. M., 

1913 (c. 9 ) — -(heater Winnipeg Water 
District Ad, 1913 (c. 22).]— ife Iver- 
son Sc Greater Winnipeg Water 
District, [1921] 1 W. W. R. 621 ; 57 
D.L. R. 184; 30 Man. L. R. 98.— CAN. 

1 ii. ArbUration Act, 1908.1— 

An order provided that the costs of 
the reference &; award should be with- 
in the discretion of the arbitrator under 
& subject to the above Aot ; — Held : 
the discretion of arbitrators with regard 
to ooRts was not limited by the 
principles which the ots. apply. — 
Tynan v. Forbes, [1921j N. Z. L. R. 
738.— N.Z. 

part IV. SECT. 20, SUB-SECT. 8. 

B I, Includes costs of tinier* 

claim.]— Kirk •«. Kirk (1897). 40 
N. S. B, 600.— CAN. 

tr. ” Cods of attendance of ” party-^ 
Party attending wUh several wUneases — 
Costa of wUnesaes not included,}— 
McQueen v, Vancouver Island 
PowFJi Oo„ Ltd, (1925), 85 B. O. R. 
658.— CAN. 
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2840. Add, Annoiatione: — Consd. Keen v. Towler 
(1024), 41 T. L. R. 86. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 
133 L. T. 397. 

2844. Add, Annotation : — ^Apld. Be Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

2852. Add, Annotation : — Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 891. 

2353. Add. Annotation : — Consd. Williams v. Jones, 
[1926] 1 K. B. 255. 


2854. Add, Annotation : — Aa to (1) Consd. Williams 
V. Jones, [1926] 2 K. B. 37. 

2355a. Whether more than one Issue — R. S. C., 

Ord. 65, r. 2.] — Williams v. Jonbs (Stanley) 
& Oo., [1926] 2 K. B. 37 ; 95 L. J. K. B. 471 ; 
134 h. T. 652 ; 70 Sol. Jo. 463, 0. A. 

2358. Add, Annotation : — Apld. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 891. 

2361a. Award not prodding for costs of 

parties.] — Re Bbokeb, Shillan & Oo. & 
Barry Brothers, No. 1954a, ante. 


Part V. — References by Order pf Court. 


2448. Add. Annotation : — ^Refd. Liggett (Liver- 
pool) V, Barclays Bank, [1928] 1 K. B. 48. 

2455. Add. Annotation: — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

2459. Add. Annotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

2485. Add. Annotation: — Refd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
369. 

2511. Add. Annotation : — Refd. Mayhead v. 

Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
309, 

2557. Add. Annotaiiona : — Aa to (1) Consd. Re 
Soc. Ics AiTrdt/eurs Rdunis A Shipping Con- 
troller, [1921] 3 K. B. 1 ; Kurself v. Timber 
Operators & Contractors, [1923] 2 K. B. 
202. Aa to (2) Consd. Re Soc. les Afifrdteurs 
Bdunis & Shipping (Controller, [1921] 8 
K. B. 1 ; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1926] 2 K. B. 238. 

2580a. No power to alter his own order.] — Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. S. C., Ord. 28, r. 11, to 
alter his report subsequently. — Bentley v, 
O’Sullivan (1925), 133 L. T. 189 ; 41 

T. L. R. 374 > 69 Sol. Jo. 509, D. 0. 

2580b. Power to set aside his own order.] — In an 
action tried by an official referee judgment 


was given against defts. by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six da^ after the trial ; 
& he further held that, having regard to the 
concluding words of R. S. C., Ord. 59a, 
r. 3 (b), ho had no jurisdiction to set aside 
his own judgment ; — Held : (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by pltfs. on the appeal ; (2) as under 
R. S. C., (3rd. 36, r. 50, the official referee had 
** the same authority in the conduct of anv 
reference or trial as a judge of the High Gt.,^* 
he had jurisdiction to set aside his own judg- 
ment, & the words ** save as herein provided, 
no application for a new trial before a referee 
shall be made ** at the conclusion of Ord. 59a, 
r. 3 (b), referred only to the procedure to be 
followed in appeals from referees to the 
Divisional CJt. — London Steamship & Tbad- 
iNo Corpn., Ltd. v, Russian Volunteer 
Fleet (1926), 135 L. T. 607 ; 42 T. L. R. 
632 ; 70 Sol. Jo. 838, D. 0. 


PART IV. Se6t. 20, SUB-SECT. 6. 

•t. Poxcet of arbitrator to fix coun- 
sel's fees.] — On an arbu. as to costs 
In an action, the arbitrator has power 
to fix the conusel’s foes. — CJhattkr- 
BON V. Dutton, [1917] 2 W. W. R. 
.303 ; 33 D. L. R. 622 ; 10 Sask. L. R. 
169.— ^AN. 

gv. Power of arbitrator to postpone 
taxation.h-An arbitrator on making 
his award may reserro the question 
of the costs of the arbn. & tax them 
subsequently. — Chattruson r. Dut- 
ton, [1917] 2 W. W. R. S93; 33 
D. L. R. 622 ; 10 Sask. L. R. 169.— 
CAN. 

2396 vii. .] — The taxing 

officer haring disallowed the foes for 
senior couns^ on the taxation of a bill 
of costs in an arbn. case on the ground 
that two counsel were in no way neces- 
sary : — Held : as the arbn. involved 
a sum of nearly £6,000 & the evidence 
was of a highly teohnfoal nature, the 
services of a senior counsel were 
properly employed, A bis fees 6: the 
accessory chargeB should have been 
allowed. — O abuok A Co. v. Potnton 
(1917), 88 N. L. R. 69.— S. AF. 

2414 viii. .1 — Nbw Bbunbwtor 

SuBCTBic Power Commission v. Quin- 


ton, [19241 4 D. L. R. 346.— CAN. 

PART V. SECT. 1, SUB-SECT. 4. 

a J. *• Aetinp ” Deputy Beqialrar 

of Supreme Court.}— Held : while the 
validity of the appointment was 
doubtful, yet as the above officer had 
acted since his appointment, a Judge 
of first instance should uphold the 
appointment unl^ fully satisfied that 
there was no power of making It, 
especially where, as in this case, the 
reference had proceeded without ob- 
Jeotlou on the point. — Fusabrlu v. 
loco Townsitr Co., 11022] 1 W. W, R. 
1238.— CAN. 


PART V. SECT. 1, SUB-SEOT. 6. 

p (p. 616) 1. Alberta 

Buies, r. 312.] — ^Maxnfboid v. Main- 
FROm (Alta.). [1926] 4 D. L. R. 1060 ; 
[1926] 3 W. W. R. 017.— CAN, 

zi. .] — Re Cochran's 

Trusts (No. 2) (IfilO), 62 N. 8. R. 278. 
—CAN. 

PART V. SECT. 1, SUB-SEOT. 6. 

247411. ^.1— Avort & Son v. 

Parks (1917). 12 O. W. N. 4 : 30 
O. L. R. 74 ; 36 D. L. R. 71.— CAN. 
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PART V. SECT. 2, SUB-SECT. 1.— D. 

Bw. Under Alberta Buies .] — Main- 
FRoiD V. Mainfroid (Alta.), [1926] 4 
D. L. R. 1060 ; [1926] 3 W. W. R. 
617.— CAN. 

o I. Action on buUding contract.] 

— House Repair & Service Co. v. 
Miller (1921), 64 D. L. R. 115 ; 49 
O. L. R. 205.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— E. 

. 1 i. .] — An order made by a 

Judge in the exordse of bis discretion, 
referring on action to arbn. under 
Ord. 97, will not bo interfered with by 
the Gt. of Appeal, unless It is manifest 
that the order will operate to defeat 
the rights of, or cause injustloe to, one 
or other of the parties. — Tylobs 
(Australia), Ltd. v. Macoroarty, 
[1928] St. R. Qd. 371.— AUS. 

PART* V. SECT. 2, SUB-SECT. 6. 

. sy. Time for appeal — Extension of 
time — When granted.}— An application 
was refused for extension of lime for 
appoal from a matter in a referee's 
report, the report, although not finally 
oonflrmod, having been dealt with 



VoL 1L-—Ariittraii0n. Cases 2598— 8618« 


Retd. Ruf v. Pauwek, 

[1919] 1 K. B. 660. 

2699 . Add. CUation 46 L. J. Q. B. 136. 


2608 . Add, Annotations : — As to (1) Consd. OogBtad 
V. NewBum, [1921] 2 A. O. 628. As to (2) 
N.F. Cogstad v. Newsuza, [1921] 2 A. 0. 628. 

2611a. Costs J — In an action upon a contract 

in the High Ct. judgment was given for pJt£. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated A 
entered on Apr. 8. The referee took the 
account & ascertained the amount to be 


£88 10s. dc on Nov. 29 indorsed the order 
accordingly. On the next day So before final 
entry of the completed order, the judge, 
upon pltf.’s application, order^ the costs 
to be taxed on the High Ct. scale : — Held : in 
the circiunstances the judge had jurisdiction 
under County Cts. Act, 1019 (c. 73), s. 11, 
to award costs on the High C^. scale, for 
untdl the result of the account was ascertained 
the question of costs could not be finally 
determined. — Light v . West (William) & 
Sons, Ltd., [1026] 2 K. B. 238 ; 05 L. J. K. B. 
657 ; 134 L, T. 693 ; 42 T. L. R. 311 ; 70 
Sol. Jo. 404, 0. A. 


Part VI. — Application of Arbitration Act, 1889 , to 
References under Statute. 

2618. Add. Annotation Conad. Be Becker. Shlllan b Barry, [1921] 1 K. B. 301. 


nearly two months bcfcro, & the 
reason for extension & merits of appeal 
being, in the circumstances. InsufQ- 
oient. — Jamieson «. Jamieson, [1921] 


1 W. W. R. 03.— CAN. 

PART V. SECT. 3. 

82. Scope of reference — Not facts in 


issue rf* determined by court .] — Foster 
V . Readme, [1026] 1 D. L. R. 1024 : 
60 O. L. R. 63.— CAN. 


ARMS AND AMMUNITION. 


Carrying - 
Gun Licences 
Sale of 


See Criminal Law. 

„ Revenue. 

„ Trade and Trade Union.s. 


ARTIFICIAL CREAM. 

See Food and Drugs. 

ASSISTANCE, WRIT OF 


See Execution. 




VoL m. Chm 1—^ 


AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

1. CUatMnt .—For “ 1 Dav. Ill ” read *• 1 Dow. Ill, H. L.” 


Part II. — Auctioneer’s Licence. 


15a. Um of initials Bowler & hie 

oo-pltf. Blake carried on in partnership the 
bnnness of auctioneers & estate agents at P. 
A Q., A in May, 1920, deft, entered their 
employment as an outside canvassing A 
negotiating clerk under a written agreement 
oi service which provided {inter nuia) that 
either party could lerminate the employment 
on giving seven days’ notice in if^tlng A 
(clause 5) ** after the termination from any 
cause of the employment aforesaid the clerk 
shall not for the tem of one year carry on or 
be interested in carrying on the business of 
auctioneers A estate af&ntB after such ter- 
mination directly or inmrectly assist as clerk 
manager or in any other capacity in the 


carrying on of such business within the 
borough of P. or in the town of G.” In 
Sept. 1920, pltfs. duly terminated deft.’B 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro* 
hibited area, describing nimsolf as 0. Love- 
grove, A. A.I., Estate Agent,” the initials A.A.l. 
meaning As^iate of the Auctioneers’ In- 
stitute, out he did not take out an auctioneer’s 
licence nor do any business as an auctioneer : 
— Held: deft, had not by the use of the 
initials A.A.l. held himself out to be an 
auctioneer. — Bowlrh v. liOVKonovK [1921] 
1 Ch. 042 ; 90 L. J. Oh. 360; 124 L. T. 
695 ; 87 T. L. R. 424 ; 66 Bol. Jo. 897. 


Part III. — Authority of Auctioneer. 


48. Add, Annotation : — ^Rafd. Chaney t;. Maclow, 
[1929] 1 Ch. 461. 

56. Add, Annotation: — Consd. Chaney v, Maclow, 
[1929] 1 Ch. 461. 

57. Add, AnnoiaHons : — Consd. Cohen o. Roche 
(1920), 95 L. J. K. B. 945 ; Chaney v. Maclow, 
[1929] 1 Ch. 461. 

58. Add, Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Ch. 401. 

50. Add, Annotation : — ^Rsfd. Cohen v, Roche 
(1920), 05 L. J. K. B. 945. 

88. Add, Annotation : — Apld. Chaney v, Maclow, 
[1929] I Ch. 401. 

88a. .] — ^A freehold house was 

knocked down to deft, as the highest bidder, 
but he afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’8 refusal, 
the contract as deft. ’a agent. In an 
by the vendor for specific performance, 
the Jud^ held in the cirooinatanoes the 
MWOtkme^B signature could fairly be said 
to be part of the tranaactSoo of sale, A there 


was a memorandum in writing sufficient to 
satisfy Law of Property Act, 1926 (c. 20), 
8. 40 : — He d : an auctioneer bad authority 
to sim a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time A in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, A as the question 
whether this condition was satisfied was a 
uuestion of fact, the judge’s decision that 
Uiere was a valid memorandum must be 
affirmed. — Chaney v, Maclow, [1929] I Cli. 
461 ; 98 L. J. Oli. 845 ; 140 L. T. 812 ) 45 
T. L. n. 135 ; 73 Sol. Jo. 20, 0. A. 

85. Add, Annotation : — Dlstd. Chaney v, Maclow, 
[1929] 1 Ch. 461. 

66. Add, Annotation : — Consd. Chaney v, Maclow, 
[1929] 1 Oh. 401. 

87. Add, Annotation: — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

88 . Add. Annotation : — Refd. Cohen e. Roche 
(1926), 95 L. J. K. B. 945. 

71. Add, Annotation : — Consd. Chaney v, Maclow, 
[1929] 1 Ch. 461. 



PART IL 

sa. deentmim of wrmdmeUa Ueence 
tm m t mmarnl 

A ewsop who has otatalned a pfo- 
vteala) ttoenea as aa a t k ia ear nklar 
Aaatlaaatrt A Padlaiv' Aat. R. STa,. 
left fa. St), mar be aonumUd to take 
oat a moiilctoal Uoaneeu— ’R. UfOMua) 

V. STiMinn, nett) 4 D. L. B. ess ; 8 

W. W. R. 1185.— CAM. 

BA — P ower of eM y C m 

net arMCroHlir refnm MeemrQ^Uootm 
Jaw a. Tatlom, (1084) 1 W. W. R. 


loss.— CAN. 

•e. — Caemuft arhi- 

trarOif reenke HeefueJ^Moon Jaw e. 
TATLon, 11084) I W. W. R. loss.— 
CAM. 

a 1. — — JueHtmeer U ee m ee d hw 
prioimnhritoomt Jaw e. TATlCft. 
fieiS) 1 W. W. R, loss.— CAN. 

•S. Ueemeima Jt Bomkrwpt Bates in 
CUv a mi iokn Act, S, 1014 
(e. 75>— irSm fm of 8500 jMSoSk.}— 


Vaom «. 8t. John's Cohpn. (N. B.), 
{19861 8 D. L. II. 414.— CAN. 

PART 111. SECT. 1. 

841. To reteiee purchaee priac — 
By biU of exchange,} — An ttnctloiieer 
oannot witbout suthority from bb» 
client take psjrmcrit alherwlMi than iu 
cftNh, A If be tskee e blU of excbsnge, 
A afterwardit docn not nay the vondor, 
tho purobaeer I* not dlacbargM. — 
liooTBMAN V. ByaiOB (1983), 67 1. Xi. T. 
36.— IR. 
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Part V- 

171a. Failure to require deposit>~Whether breach 
of contract with vendor. ]-^Pltfs. entrusted to 
defts., who were auctioneers, a suit of armour 
for sale by auction. One of the conditions 
of sale was that the buyer should pay down 
lOe. in the £ or more if required in pay- 
ment of the purchase-money, in default of 
which the lot might be put up again & 
resold. By another condition, on the failure 
of a buyer to comply with any of the condi- 
tions, th6 money deposited in part payment 
was to be foirfeited. One B., who had 
previously bought for an American mil- 
fionaire, bid at the auction & the armour 
was knocked down to him. The auctioneers 
did not ask B. for a deposit, as they assumed 
that he was acting for the millionaire for 
whom he had acted before. The millionaire 
afterwards repudiated B.’s authority, & B., 
when asked to take the armour, could not 
pay for it. Consequently the sale was not 
carried out. In an action by the sellers 
against the auctioneers for breach of con- 
tract to procure the buyer to pay the 
deposit : — Held : there was no ngeligencc or 
breach of duty on the part of the auctioneers 
in exercising their jud^ent, in the circum- 
stances, by not enforcing the conditions of 
sale as to a deposit, &, since on the evidence 
the armour would not have been sold if it 
had been put up again, there were no 
damages, & the action failed. — Cyril 
A imADE, Ltd. v, Sotheby & Co, (1931), 47 
T. L. R. 244 ; 76 Sol. Jo. 120. 

191a. Order for repayment under Law 

of Property Act, 1925 (c. 20), s. 49,] — l.ease- 
hold shops described in the particulars of 
sale as “ Valuable business premises ” were 
put up for sale by auction, subject to special 
conditions of sale & also to the National 
Conditions of Bale, by one of which, namely, 
the sixth, it was stipulated that, the leases or 
cmiies thereof might l>e examined at the 
ofnce of the vendors’ solicitors Viefore the sale 
&. that the purchaser, whether or not he 
inspected the same, should be decmied to 


Deposit. 

have bought with notice of the contents 
thereof. Deft, only became aware of the 
sale on the day when it was held dfc, having on 
that day been supplied by the auctioneers 
'^dth the particulars & conditions, but 

not with the National Conditions, relying 
upon the truth of the description in the par- 
ticulars, he bid at the sale and was declared 
to be the highest bidder thereat. He then 
signed the usual form of memorandum to the 
effect above stated & paid a deposit to the 
auctioneers. In the course of investigating 
the title it came to deft. *8 knowledge for the 
first time tliat the leases under which the 
properties were held were subject to covenants 
which prohibited any other trade or business 
than that of a ladies’ outfitter, fancy draper A 
manufacturer of ladies’ clothing from being 
carried on upon the properties. In conse- 
quence of the existence of those restrictive 
covenants & the failure of pltfs. to procure 
their removal or the licence of the lessors to 
use the properties for the purposes of any 
business, deft, refused to complete the 
purchase. In an action by the vendors for 
specific performance in which deft, counter- 
claimed rescission of the contract and to 
recover his deposit : — field : (1 ) a shop which 
could be used for one purpose only was not 
fairly described as “ valuable business 
premises ” ; & (2) such a misleading repre- 
sentation by pltfs. in their particulars of 
sale disentitled them, notwithstanding the 
sixth condition, to the assistance of the ct. 
to compel deft., wlio purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contr^t 
for a consideration different from that which 
ho was led to expect. The action was dis- 
missed ; & deft, was declared to bo entitled 
to give a valid receipt to the auctitmeers for 
the deposit. —CiiAULKS Hunt, Ltd. v. 
Palmer, L19JH] 2 Ch. 287 ; 10(» L. J. Ch. 
35ti; 146 L. T. h30 ; 75 Bob Jo. 525. 

192. Add. Annotation : — Held. Boyfus v. Lodge, 
[1925] Uh. 350. 


Part VII. — Rights and Duties in Relation to Vendor. 


218. Add, Annotation : — Held. Cohen v, Iloche < 
(1926), 95 L. J. K. B. 945. | 

225. Add, Annotation :---Coii8d. Harrods, Ltd. v. j 
Lemon, [1931] 2 K. B. 157. | 

242a. Sale stopped by vendor.]— Davies v. Daws, | 
Daws r. Davies (1930), 74 S<»1. Jo. 063. 

846. Add, Annoiaiion : — Cottsd. Bow’s Emporium 
V, Brett (1927). 44 T. L. B. 194. 

265. Add, AnnoiaiiofnM : — Held. Page v. Sully 


(1019), 63 Sol. Jo. 55 ; Benton v, Campbell, 
Parker, [1926] 2 K. B. 410. 

257. Add, Annotation : — Held. Albemarle Supply 
Co. V, Hind (1927), 43 T. L. B. 788. 

268. Add, Annotations: — Consd. Britannia Hy- 
gienic Laundry Co. v, Thornycroft (1926), 
185 L. T. 83. 

268. Add. Annotation Held. Adams v. Morgan, 
[1928J 2 K. B. 234. 


PART VII. SECT. 6, EUB-fBCT. 2. 

240 U, ,h-ne MoCoiX. McColl p, MoColl (1881). 8 P. H. 480.— CAN. 
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Part VIII. — Rights and Liabilities in Relation to Purchaser 


278. Add, AnnotaUons : — Consd. Benton v. Camp- 
beU, Parker, [1926] 2 K. B, 410. Refd. Page 
V. Sully (1918), 63 Sol. Jo. BS. 

280a. Option to retail on purohater’t default.] 

— Ot>ode were put up for sale by auction, the 
oonditiont of tale printed on the auctioneers* 
catalogue providing t ** The lot to be taken 
away i paid for the day after sale,** & '* upon 
failure of complying with the above con- 
diriont all lots uncleared within the time 
aforesaid shall be resold.** A purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endeavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined* Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, Sl the purchaser contended that 
under the conditions of sale it was obligatory 
upop the auctioneers to resell the Tot in 
question, A that he could be charged only 
^th anv deficiency upon resale : — Held : the 
words all lota uncleared shall be resold ** 
did not impose any obligation upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser. — Robinson, Fisqeb & 
Hardino V. Bebar, [1927J I K. B. 613 ; 06 
L. J. K. B. 160; 136 L. T. 284; 91 J. P. 59; 
48 T. L. R. 66, D. 0. 

282. Add, Annoiation .* — Oonsd. Benton v, Camp- 
bell, Parker, [1926] 2 K, B. 410. 

289. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1025] 2 K. B. 410. 

298. Add, Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 


298a. •]— Paob V. Sully, Ko. 801a» 

pool, 

296. Add. Annotation Dtstd. Benton v* Camp- 
bell, Parker, [1926] 2 K. B. 410. 

296. Add. Annotation : — Consd. Benton v. Oamp- 
beU, Parker, [1925] 2 K. B. 410. 

801. Non-delivery — Goods Included In a lot by mis- 
take.] — In ^ catalogue of a sale by auction 
a lot marked 103 to 109* was included, being 
various bundles of paper. Item 109* was 
a bundle which the auctioneer did not intend 
to be La the catalogue, & be purposed to sell 
It separately. It was, however, knocked 
down to pltf., dt he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being “ By 
order of J. S. A others.** The buyer brought 
an action for damages against the auctioneer : 
— Held : the various owners of the lots not 
being disclosed as the principals, A there 
being no disclaimer by the auctioneer of 
persona) liability, the auctioneer was per- 
sonally liable for non-delivery ; A the fact 
that the buyer accidentally learned of the 
ownership of lot 109* was not material. — 
Paqb V. Sully (1918), 63 Sol. Jo. 66, D. C. 

807. Add, Annoiation: — ^Refd. Page v. Sully 
(1918), 63 Sol. Jo. 56. 

811. Add, Annotation : — Consd. Benton v, Camp- 
bell, Parker, [1926] 2 K. B. 410. 

812«. .] — ^An auctioneer who sells a chattel on 

behalf of a principal does not by the mere 
fact of sale warrant his principai's right to 
sell. — Benton v, Campbell, Parker & Co., 
[1925] 2 E. B. 410 ; 94 L. J. K, B. 881 ; 
134 L. T. 60; 89 J. P. 187; 41 T. L. B. 
662 ; 69 Sol. Jo. 842, D. C. 


Part IX. — Rights and Liabilities in Relation to Third 

Parties. 

818. Add. Annotation : — Consd. Benton v. Camp- i 837. Add. Annotation : — ^Refd. Vanderpant v. May- 
bell, Parker, [1925] 2 K. B. 410. | fair Hotel Co. (1929), 27 L. G. R. 752. 


PART VIII. SECT. 2, SUB-SECT. 1. 

206 111. .1— Pltf. & C. 

entered Into a hire-purohaiie asrooincnt 
In reft|N»nt of a motor oar. After 
making hlR first parmeut C. delivered 
tiio oar to W. to Hell at ptiblio auction. 
K. bought the oar at an auction oou- 
duoted by W. : — Held : Uie name of 
the vendor having been dlaoloeed to 


the purrhaaer at the eale W. was not 
retmonslblo to the buyer.— AschibaU) 
V. WA8UEtl& Co. & Kimnbrkbt, [1923] 
N. Z. L. R. 165.— N.Z. 

m i. .1 — A hoiue 8c 

promlcHM wore put up for aale by public 
auction, but no eale wae effected, 
tl^ubsequontly a sale by private treaty 
was made 8c the original oonditlone of 
aale were aignod by the purobaaer. 


The purchaser paid the auctioneer the 
auction fees provided for by the oondJ- 
Uooa of sale. The purohaae anboe- 
quently fell through owing to the 
vendor*)! inability to get oertaln mtgeos. 
to loin in the sale ; — Held : the 
purchaser was not entitled to feoover 
the auction fees paid by him to Uia 
auctioneer. — H*Nc];a*Y ». Hakbaitt 
(1917), 58 1. L. T. 48.— IR. 


AUDIENCE, RIGHT OF. 

See Barristers; Solicitors. 


AUSTRALIA, COMMONWEALTH OF. 

See Dependekoes akd Doionions. 
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BAILMENT 


VoL HZ. Omh 


Part I. — In General. 

1. Add. AnnoUOion Retd. HalliweU r. Ven- [1023] 1 K. B. 282. 

ables (1080), 00 L. J. K. B. 363. 3 g^ AnnoiaHon : — Rftfd. Van Oppen r. 

<L AddU AwnoUxlum : — ^Refd* Folkes v. King, Tredegan (1021), 87 T. Ij. R. 604. 


Part II. — Gratuitous Bailment. 

48. Add.CiUUi(m: — ^Palm. 881. 47. Add. AnnoiatioM : — Consd. Halliwell t*. Yen- 

Atmokdum : — ^Refd. Hill v. Vaux, 1 Ld. ablc.s (1930), 90 L. J. K. B. 353. Refd. 

Raym. 227. Coldman v. Hill. [1010] 1 K. B. 448; The 

46. Add. Annaiaiion: — Refd. Coldman v. Hill, Empress (1022), 02 L. J. P. 42, 

[1910] 1 K. B. 443. 


PART 1. SECT. 1. 

■k. Pertion obtaining posttessiottifi’ con- 
trol of ooodB vriHwut o\mer*fi cotuktU.} 
— To onnstitote a bailment It sufB- 
olent If the bailee, havinir obtained poA> 
•eeeion ft control of the bailor'e icoods 
without the latter'a knowlotliro or 
oonsent. afterwards aoknowledses to 
the bailor that he holds them for him, 
ft thereafter retains possoasion ft 
control for him with his consent. — 
Makowbr. McBbath ft Co., PRO- 
pBnETART, Ltd. «. DALOKTir ft Co., 
Im>.. (1921) V. L. R. 366.— AU8. 

181. Licence to occupy floor 

spore.)— Deft, was owner of a private 
garasre, ft rented to pltf. the right to 
store his motor car therein. The 
garage bad no dividing partitions or 
stalls, ft no particular space was 


assigned to pltf. Pltf. was given a key 
of this garage ft was able to enter at 
any time he saw fit to do so ft remove 
ft return his car as ho chose : — HrJd : 
deft, was not bailee of pltf.’s car. — 
LE88KR V. JONUI, [1920) 47 N. B. R. 
318.— GAN. 

14 I. — — Ooods left of doak-room — 
Bali oryanieed by committee ,] — The 
committee hired a hall, ft tickets were 
sold. A room was provided for a 
cloak-room, ft a caretaker of this 
room hirea at a remuneration paid 
by the committee. When rcsp. pre- 
sented his numbered ticket correspond • 
ing to the number placed on his coat 
It was found that another coat had 
been substituted for his : — I/eUi : as 
regards the oaretskor, there was no 
Implied oontract between him ft 
rasp. As regards the members of the 
oommlttee, any oontract they might 
make was a oontract on behalf of the 
whole body, including reap.— C orbktt 
«. Jahisson. {19231 N. Z. L. K. 374.— 
N.21. 

80 L Cab drkMT dr cab proprietor.] 

— A taad-oab oo. hired cabs to driven 
nnder a oontraot which purported to 
create the relation of bailor ft bailee 
os between the letter ft the hirer. The 
letting was for a period of twenty- 
four noutH. At the termination of 
the hiring the driver was to return the 
eab ftmmedtately to the oo.*s garage 
In good order ft condition. If he so 
iVMmni! the driver eeuld use the oo.le 
gniage t elep b one, uniform ft greasing 
ft tnspeetion servleea. He supplied 
his own petrol, but bad to buy ft from 
the 00 . He was to keep the eab In 
his own penona) oustody ft was ; 
not to allow any other psiwMi to I 

it. The eab waa to be used sKobisIvely I 
fbr the carriage of peis nngw e for hirn | 
A right to tospeofc the cab was reserved ! 
to the oo.*li aervants. The driver j 
ag reed to pay as tent tha e^ a \ 
eistain aum at the eonetasloB at the 1 


I hiring, such sum being a fixed nor- 
oenti^ of the amount earned by him 
as fares during the hiring, the balance 
belonged to the driver, lie ha<l no 
spociflo right to a renewal of the agree- 
iQcnt : but eac^h day he took out a fvtb 
a contract embodying the above pro- 
visions was exeouteil by him : — Held : 
the contract was one of bailment ft not 
pjirtnership.— f^KCKKR TAXifAR Co. 
V. Stone, (1930) N. Z. li. K. 169.— 
N.Z. 

•1. Dtliteru of minerai-toaier 

bottles — Charge for detention of empties. ] 
— PltfS. sold mineral -water In bottles 
branded with tlieir name. The course 
of dealiitg with ettstomers was to 
invoice the bottles at a deposit rate of 
two shlllingii per dcKcen ft when bottles 
were retumcm tho otistomers were 
credited In full. Whore lM»ttlos were 
not returned the oustomers wore 
debited with a charge for them, pltfe. 
nsually accepting half tho deposit rate* 
for missing bottles where a ueflcteacy 
was found to exist : — f/eid : tho traiis- 
aotlon was In law a bailnjent in wiiioli 
bare posseasion of tho bottles veste<i 
In tlie borrower, the true ownership 
remaining in the lender.— Cantrell ft 
Cochrane o. Nbeson, (J926J N. 1. 107. 
— IR. 

PART 1. SECT. 8. 

■m. Qtmerai r%de.] — A man cannot be 
made a bailee of goods against his will. 
— ^IfcCCTTCHBO.N V. LlOIITTOOT, 119301 
S. C. K. 108 : I D. L. R. 096 ; affg., 
11929J 1 D. L R. 971 : 1 W. W. H. 
694 : 38 Man. L. R. 160 ; revg., (19281 
8 W. W. li. 240.— CAM. 

88 U. .1— Lono V. R. (1922). 63 

D. L. R. 134 : 21 Exeh. O. K. 264.— 
GAM. 

PART II. 8BGT, 1, 8UB-8E0T. 1. 

so. Timber sold remaining in mill 
yards — Warehouse receipt given to 
buyer.] — field : seller gratalious ballro 
for buyer. — FsEaoaoN v. Ever (1918), 
43 O. L. R. 190.— CAN. ' 

40 iU. Valuables of bathers left ) 

with caretaker of bathing-shed. )— Applts. | 
were sued by reap, for the value of ) 
a gold watch ft other articles left by | 
reap. In the custody of the caretaker 
of a batbing-slmd conducted by f 
applts. ft whiob were lost, presumably 
stolen : — Held .* the foci by nnder- 
taUiig the oars of valuables belonging 
to bathers the use of the bathlng-sbed 
was rendered more aittmoilve would 
oonstttote a oonsidesailon. — Timabo 
Boroogh CToinroiL e. Bomiton, (19941 
N. Z. L. R. 366.— N.Z. 

40 iw. .1— Pltf. hired R 

locl^ at deft.*# bathing slu^ in which | 
to place his clothes ft efiecte ft whSoh I 
wneeecnrely looked before be prooeeded ; 

5 


to itatbe. Subsonuently on opening 
the locker it was found to bo empty. 
In an action based upon a oontract of 
bnllment the Judge expressly found 
that tlirro was no one ouutlnuonsly 
employed on duty in the locker room 
during the absence of pltf. ft returned 
a verdlot for pltf. for the value of tho 
artlidos platMMi In the looker : — f/eld .• 
inasmuch as there hod boon no finding 
of facts from which any duty owed by 
deft, to pltf. would arise there must be 
a now trial. — OnwRNWoon v. Waveu- 
LEY MlINll'lPALITV (TOITNOIL (1928), 28 
8. U. N. a. W. 219 : 46 N. 8. W. W. N. 
69.— AUS. 


PART II. SECT. 1, 8UB-8BCT. 8. 

47 il, .1 — Pltf. on loaving 

a hotel was allowed to leave a luokeu 
bag in the biiggage room, which was 
kept kmkod except when opened for 
taking luggage in or out. On calling 
for the beg he found contents tind iMfCii 
stolon : — //eld : the hotelkeeper was 
a gratuitous bailee ft had exendsed the 
reoMonable care of a prudent man. — 
Brewer v. Calori (1921), 29 7). C. 11. 
467.— CAN. 

♦7 III. .1 — Qibpon V. Wil- 

son ft Downer (1922). 67 D. L. R. 
4 to.— CAN. 

47 Iv. .) — The duty of a 

gratuitous bailee Is to take the same 
care of the goods deposited with him 
as a reaHouably prudent ft careful 
man udght fairly be expec^ted to take 
of his own property.- — Muiiroui) v. 
Northern Trusts (Jo., (1924] 2 

W. W. R. 746. -CAN. 

47 V. Clim/croom — Of 

sehool.) — Boards of Education are not 
Insurers of school children's clothing; 
they are rtwnonsfble for its loss or 
injury only when it Is oauioMl by their 
negll^nce. — Stevenhon e. ToBONTfi 
Board or Education (1919), 46 
O. L. K. 146 : 17 O. W. N. 62.-^AN. 

47 vl. Of racing 

dub.] — Reap, suod applts., a racing 
club, for the value of a coat which she 
had left at applts.* cloak-room at the 
racecourse, ft wlUch disappeared from 
there. Reap, was bolder of a ticket 
for the rare meeting, but paid nothing 
for the deposit of the ooat. There 
were himg on the walls of the waiting- 
room notices stating tluit wliilc every 
oars would be taken of deposited 
articles the club accepted no respon- 
Mbiltty for same: — //eJd: there wsm « 
want of oars on the part of applts. 
In dlsolianrtog the duty they bad 
acoeptod. — ^WELLtNoroK Uacinu Clob 
V. Bymons, (19231 N. Z. L. R. 1.— N.Z. 

.J— Tho exhibiting of 

a dog at a dog show constitutes a bail- 
ment for the bensAt of both tbs 
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50« Add» Annoiaiiona : — Reid. The Santa Catha* 
rina (1919), 88 L. J. P. 170 ; The Cainuonore, 
The Gunda, [1921] 1 A. G. 439 ; The Oanadia 
(1922), 127 L. T. 499. 

60a. .] — Pltf., who waa a member of a 

residentla] club, of which defte. were the pro* 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s office. 
The rules provided that “ No claim in respect 
of any property alleged to liave been left or 
lost in the club-house will be entertained, & 
neither the club nor the propiietors shall be 
responsible for any article of value so left or 
lost in the club, but small articles of value 
may, on application to the secretary* bo de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in rcsnect of such deposits.** The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him hod obtained references from two per- 
sons by whom he had been employed, but 
apparently bad made no inquiry as to his 
previous career. Afti?r the theft it was dis- 
covered tliat he was an old & dangerous 
criminal : — llfid : defis. had not used due 
care in engaging the night porter, & as the 
above lulo did not negative defts.’ liability 
for damage due to their neglect to take such 
care, they were liable for the loss. — Williams 
V. CJuuzoN Syndicate, I^td. (1919), 35 
T. h. H 475, C. A. 

62. Add. Annoialioii : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

64. Add. Aiinoiation : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

65. Add. Annotation : — Refd. Ijayion v. General 
8t<eam Navigation Co. (1923), 130 L. T. 062. 

67. Add. Annoiaiionfi : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Dlstd. City of Baroda 
(Cargo Owners v. Hall IJne (1920), 42 
T. L. n. 717. 


69a. Loss of goods.] — ^An innkeeper is not liable 
in trover for the loss of articles deposited in 
his house for the purpose of being forwarded 
by a carrier. — ^Williams v. Gbsse (1837), 3 
Bing. N. 0. 849 ; 7 G. & P. 777 ; 3 flodg. 
131 ; 6 Scott, 66, 67 ; 132 E. E. 037. 

Annotation: — Befd. Wilkinson v. Verity (1871), L. R, 6 
C. P. 200. 

70. Add. Annotaiums : — Refd. Goldman v. Hill, 
[1910] 1 K. B. 443 ; G. N. Ry. v. h. E. P. 
Transport & Depository, [1922] 2 E. B. 742. 

76. Add. Annotations : — As to (2) Refd. Banco de 
Portugal V. Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 369. Generally, Refd. Goldman 
V. mu, [1919] 1 K. B. 443 ; Smith v. G. W. 
Ry. (1920), 37 T. L. R. 117. 

88. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 

90a. Liability where goods recovered by 

owner.] — Trover & conversion lies for goodie 
found & converted although they come 
afterwards to the hands of the party that lost 

them (Roll, G.J.). — Gown v. (1661), 

Sty. 201 ; 82 E. R. 095. 

01. Add. AnnokUions : — Refd. Leitch (William) 
& Ck). V. Leydon ; Barr (A. G.) A Go. r. 
Maegeoghegan (1930), 47 T. L. R. 81 ; United 
Fruit Co. V. Frederick Leyland & Co. (1930), 
47 T. L. R. 33. 

96. Add. Annotations : — Consd. HalliweU v. Ven- 
ables (1930), 99 L. J. K. B. 353. Refd. The 
Empress (1022), 92 L. J. P. 42. 

108a. S. P. Parry v. Roberts (1835), 8 Ad. & £1. 
118 ; 6 Nev. & M. K. B. 669 ; 4 L. J. K. B. 
189; 111 B. R. 368; sub nom. Barry v. 
Roberts, 1 H. & W. 242. 

106. Add. Ciialion : — sub nom. Anon., Cary, 9. 

108. Add. Annotation : — Consd. HalliweU v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

118. Add, Annotation : — Refd. Sack v. Jones, 
[1926] Oh. 235. 


exhibitor Sc the oluh or ossocn. hohllng 
the exhibition. & the latter are liable 
for their own carelossness notwith* 
standing a nro vision In the entry form 
signed by the exlilbltor that '* It shall 
be a condition of entry that the club 
shall not be liable for loss or dainago 
to any exhibit occasioned by Ore. 
aocidcut, ooudition of struotnie, or 
nogliirenoo of otlter oxhlbltora or of 
the oflloialB or fiorvontfi of the club or 
othenvlac.” — Anduicw v, Orivkin. 
llttlSl 1 W. W. U. 274.— CAN, 


.} — Defts. having by 

removed a ault ease from 


69 ill. 

mistako _ 

railway carriage, took the moat euuedy 
inoana of rostorlug the suit oaae to the 
owner by placing it on a ateomer about 
to leave for a point on the railway : — 
Held: (1) defta. aa bolioea witliont 
reward wore bound to uao aa much 
dillgonoo in dealing with the goods in 
their poaaeaslon aa tboy would in 
dealing with their own ; (2) In dollvur- 
Ing the ault oaao to a fireman on the 
steamer tlie o delivered to the mate, 
dofta. failed to actiult themaelves of 
the roaponslbility roating upon them. — 
McOowan V. Mt'CCLLOou, [19261 1 
D. L. R. 312 : 68 N. S. R. 330.— CAN. 


65 Iv. .1— The fact that a 

ohattel haa boon lost or Injured In 
the hands of a gratuitous bailee raiaea 
a pKmd facie proaumptlon agalnat 
him. That ureaumption, however, 
may be rebutted by bla proving that 
be waa not to blame for the loaa 
or Injury. — M umtord v. Nortbkbn 
T anSTfi 60., U924] 2 W. W. R. 746.— 
CAN. 


PART 11. SECT. 1, SUB SECT. 4. 

77 I. JHohte of finder ogainA all hvi 
true oumer — Money found in shop .] — 
Deft, was a ahopkoeper. & pltf., a 
salesman In the shop, picked up from 
the floor a roll of banknotes, Sc handed 
It to deft., who oauBod inquiry to be 
made for the owner. No claim waa 
made, &; deft, kept the notoa : — Held : 
the property waa ** lost,** & aa against 
all other persona than the owner, the 
finder became the aubatantial owner of 
the thing foimd by him, & pltf. was not, 
by niason of being in the employment 
of doft., deprived of hia iwta aa a 
finder. — Baynek v. Mitnule, 22 
C. L. T. 162.— CAN. 


77 II, Or in bank.}— A 

olork In a bank noticed lying on a desk, 
used by patrons of the bank In the 
public portion of the promlaoa. a waUot 
oontainliig money, & handed It over 
to the manager for the rightful owner, 
who never waa diaoovorea or appeared 
to claim It : — Held : the money waa 
not **loat." — H bddlb e. Bark of 
Hamilton (1912), 17 B. C. K. 306.— 
GAN. 


PART 11. SECT. 8. 


1081, Duties of borro%ocr — Measure 
of diligence.}— Whmv an owner of a 
motor oar loaves It at a garaM to bo 
repaired Sc la given, without oharge, a 
motor therefrom for use In the mean- 
time, he la a bailee from the garage 
proprietor without reward unless It 
be that the work of repairing is the 
oonsideration for the loan of the oar. 
Be la therefore bound to take reason- 

6 


able care of the car hired, & if It be 
received by him in good condition & 
he returns it damaged Sc fails to give 
any aooount of the time, place Sc man- 
ner of the injury, the law will preanme 
that he boa been negligent. — Buou 
Motor Parlors r. Keel, 119181 1 
W. W. R. 700; 39 D. L. R. ilO,— 
CAN. 


10811. Onus to negative 

negligence.] — Pltf. loaned deft, his 
traction engine to be used for hauling 
a gasoline engine to start same. While 
being used for hauling a separator 
over rough ground the crankshaft 
broke : — Held : the onus waa on deft, 
to negative negligence on bla part. Sc, 
not having discharged this oatia. he 
waa liable in damara.— Smitu o. 
Moatb, [1921] 1 W. W. R. 268 ; 60 
D. L. R. 416 ; 14 Saak. L. R. 37.— 
CAN. 

108 111. .) — Anderson e*. 

Royer (Saak.), 11928] 3 D, L. R, 248.— 
CAN. 


108 Iv. .J— Defta. having 

delivered their motor-truck to pltfs. 
to be repaired, nltfa. lent defts. a truck 
for the time their own waa under repair. 
The borrowed truck waa Injured while 
Ixdng driven by dofta.* servant. Sc 
pltfs. sued for damages, aDeging 
negllgeuoe : — Held : dofta. were gra- 
tuitous bailees, the bailment being for 
their sole benefit, 6: the oaua waa upon 
them to prove that they were not 
guilty of even alight negUgenoe. — 
RrvsBDALE Qabaqk, Ltd. v. BAJumr 
Bros.. [1930] 4 D. L. R. 429; 66 
O. L. ^ 616.— CAN. 
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122* Add. Annotaiion Smith r. Wood 

(1926), 189 L. T. 260. 

128ft. •] — If I have a load of hay, & 

another will come tn mingle his hay with 
mine, in this case I may well take & detain 
the whole (Obob:e, J.). — Dowglas v. Kekdau. 
^:^610), as reported in 1 Bulst. 93 ; 80 E. R. 

126a. S. P. Price v. Groom (1848), 11 L. T. O. S. 
475, N. P; ; on appeal, 2 Exch. 642. 


181. Add. AnnotaHon : — Consd. Lambert v. I. H. 
Comrs. (1927), 12 Tax Gas. 1068, 

131a. Distinct chattels.] — ^Tho doctrine of con- 

fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as corn, wine, oil Sc the like, 
of which there can be a commingling of sub-> 
stance (Bramwell, B.), — Smith v. Torr 
(1802),3P.&F.605. 


Part IN. — Bailment for Valuable Consideration. 


183. Add. Annoiations : — Refd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 
L. J. P. 42; Halliwell v. Venables (1930), 99 
L. J. K. B. 363. 

186. Add. Ann^taiion : — Refd. Goldman t*. Hill, 
[1919] 1 K. B. 443. 

187. Add. Annotations : — Consd. Winkworth v. 
Raven, [1931] 1 K. B. 062. Refd. Goldman 
V. Hill (1918), 88 L. J. K. B. 491 ; Wclden 
V. Smith, [1924] A. C. 481. 

140. Add. Annotationa : — Consd. Turner v. Civil 
Service Supply Assocn., [1920] 1 K. B. 60. 
Refd. Goldman e. Hill, [1919] 1 K. B. 
443; The Santa Catharina (1910), 88 L. J. P. 
170; WilUains v. Curzon Syndicate (1919), 
35 T. L. R. 475 ; Gibaud v. G. E. Ry., 
[1921] 2 K. B. 426; Reynolds v. Boston 
Deep Sea Fishing & Ice Co. (1921), 88 
T. T.. R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87 ; I^yton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 662 ; Fagan 
V. Green & Edwards (1925), 70 Sol. Jo. 185; 
Gosae Millard r. Canadian Government Mer- 
chant Marine, American Can Co r. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432 ; C’alico Printers’ Assocn., Ltd. v, 
Barclays Bank (1930), 115 L. T. 61. 

140a. Car driven “at customer’s sole risk.”] — 

The owner of a motor car deposited the car 
for sale on commission with deft., the kcKsper 
of a garage, upon the terms of a printed 
document containing the clause : Cus- 

tomers’ cars are driven by your staff at 
customers’ sole risk.” The car was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, & was 


injured owing to the negligence of the driver : 
— Held : the above clause protected deft, 
from liability for the negligence of his 
servants. — Rutter r. Palmer. [1922] 2 
K. B. 87 ; 91 L. J. K. B. 657 ; 127 L. T. 419 ; 
38 T. L. R. 655 ; 66 Sol. Jo. 676, C. A. 

•— Apld. F«»rlM»8. Abbott 5c Ijonnard r. O. W. Ry. 
(1027), 138 T. L. 28«. Confd. Oslioo Printors* Aiwoon,. 
Ltd. r. BamlayH Bank (1031), 143 L, T. 61. Retd. Diirn- 
fortl i\ G. W. Uy. (1027). 43 T. L. K. 627. 

140b. No liability for any accident or damage 

— Whether bailee liable for negligence.] — 

I’ltf., the owner of a steam trawler, sent the 
trawler to be examined on a slipway belonging 
to deft. CO., who were ship ropairora. A 
clause in the contrai!t under which defts. 
allowed the usf‘ of their slipway provided 
that ‘‘All pei-sons using the 8Uj)wav must 
do so at their (iwn risk Hi- no liability wliatovor 
shall attach to the co. for any accident or 
damage done to or by any vessel cither in 
taking her the slip or when on it or when 
launching from it. . . .” The trawler was 
put on tlie (jradle & was drawn out of the 
wat<T, but suddenly she fell over on her aide 
A was damaged. In an action for negligence : 
* Held : the above clause, though it did not 
ex press] y merit i<.)n negligence, protected defts. 
from liability. — Hkvnoi.os v. Boston Deei* 
Ska Fihhincj A Iok Co., Ltd. (1922), 38 
T. L. It. 429, C. A. 

AnnokUUma Diftd. Forboa, Abt>ott & Lonnard v. Great 
WiiHtcrn Ky. (1U27), U« L. K. B. WU.'l. Confd. Calico 
JTlun;rH’ AHHocn.. Idd. r. Barclaya Brink (IU31), 14.6 L. T. 
61. Bald. KiitBrrv. Bulincr, IJU22] 2 K. B. 87. 

141. Add. Annotation : — Refd. Goldman v, HUl, 
[1919] 1 K. B. 443. 
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138 U. Not liahU /or th€lt — 

Motor car Mt at oaraoe-— Oarage under 
repair.} — FotTBKiBR 9. McErnna 
(mi). 67 D. L. R. 725 ; 54 N, 8. R. 
47S.— CAN. 

135 {J. .] — A rtwtaurant 

keeper who invitee oastonicrs to depoait 
articloe of olothiutf temporarily iu a 
place prorided by him for that pnrpoee 
l« a bailee for hire A not a gratuttoua 
bailee. It la part of the aoooanioda- 
tton for which the keeper of the 
reaUurant reoeivea hia recompenae 
from hia ouatomen. The bailee in 
aoch a oaae ia bound to oxerciae 
onUnary diligence in caring for Abe 
articiee eotroated to him A ia liable in 
oaae of fallnre to •o.—Mortot a. 
BakT (I9t«), 62 S. 8. U, 79.— CAN. 

ISS Ui. Btobte keeper .} — 

pltf.'a mare, kepi for him In an open 
tuOl in deft.*# atable. waa kiej^ by 
a home, which waa kept to the fUolnl^ 
open ataii. A had broken bto baitef 
BbSSk during the night A ^ 

JJdd : aa It waa not proved that the 


, hoiwe bad ever bn>ken a bailor abank 
i iKdppe. or that the Mbank woa not lui 
I etrong as baiter MhatikN usuaily were, 
! deft, was not liablo. — T bmi’UICton v. 
I WAjmr.soTox (1904). 24 C. L. T. 
I Goc. N. 161 ; 14 Man. L. IL 406. — CAN. 

an. Liat/HUg for nri* of aer- 

I vanis .) — A inotor c-ar was eiitnisted by 
{ its owocm to gaoMTc^ piv^prietors for 
i safe custody over night. During the 
’ night the night waUdimau in charge 
I of the garage took the car out for hJs 
! owo purposes, contrary to Ids etii- 
I ployers' Instruclfons A without Ihoir 
I Loowiedge. Wtifie being driven by 
the night watchman the car oolUded 
< with another car A was damaged : — 

} Hetd : as the defenders had deleguted 
) their duty of keeping the car safely 
; secured in the furage U> thcLr servant, 

‘ ttiey were Bahie to purmors for the 
I servant's failure in perfoirnanoe.— 

I Cbmtral UaroM, GtASoow, Ltd. v. 

I Crmmocr Oaraor a Motor Co.. 

I 11925) S. C. 796.— SCOT. 

j so. .1 — Pltf., a enatomer of 

i deft., left hia motor-car at deft.*a aer- 

7 


, vioo Btatlon to lie supplied with itna Sc 
oil A washed. There wero no facilities 
I at the station for washing the oar. A 
I doft.'s servant, as was his duty, took 
j out the oar to drlvo it to a garage to be 
I waskiod. On tbc way to the garage 
j the servant changed Ids mind A drove 
I the car in another direction ** upon a 
frolic of his own.** in doing so be 
ran the cor into a telephone pole A 
damaged the (*4ir : — If eld : dint., aa 
inoMier, was liable in damages for the 
wrongful act of hia aervant. — V an 
(iKKt. V. Wakkivoton, I1929J 1 D. L. II. 
94 : 0.3 O. L. K. 143.— CAN. 

141 Iv. .) — Where a bailee 

for reward, or a penion who la under 
the sumo legal oliligutious aa such a 
bailee, Is sued for the loss of goods, the 
onus of proving that the loss did not 
occur through any want of reason- 
able care on the part of deft, or his 
eniployoea ia upon deft. — M a K u wkb, 
AJcBkatm a Co., PiiofitiieTARr. Ltd. 
V. Daloety a Co., Ltd., (1921] 
V. L. U. 365.— AUf. 

141 V. .1 — The burden It 
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142. JM. Aimetaiion : — ^Refd. Layton *. Goneral 
StMin Navigation Oo. (1928), ISO L. T. 662. 

148. Add. AnnolaUon Rat6, Gosse Hillard v. 
Oanadiaxi Government Merohant Marine, 
American Can Co* v* Canadian Government 
Merchant Marine, [1927] 2 E. B. 432. 

144a Add. Annokdiona : — Consd. Layton v. General 
Steam Navigation Oo. (1928), 130 L. T. 662 ; 
Goane Mfllard v. Canadian Government Mer- 
chant Marine, American Can Co v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
432 ; Calico Printers' Ass^n., Ltd. v. 
Barclays Bank (1930), 146 L. T. 61. Refd. 
Goldman v. Hill, [1919] 1 K. B. 443 ; The 
Santa Oatharina (1919), 88 L. J. P. 170; 
Williama v. Ourzon Syndicate (1919), 36 
^ \ V. Green &, Bd wards 

(1925), 70 Sol. Jo. 185 ; Turner v. Civil 
Service Supply Aaeocn., [1926J 1 K. B. 60. 

146« Add. AniwioiUtn .**— -Consd. Pennington v. 

Reliance Motor Works, [1928] 1 K. B. 127. 
169, Add. CUation : — 88 L. J. K. B. 66. 

Annoio/ion ;-~R6fd. Auchteronl v. Midland 
Bank, [1928] 2K.B. 294. 

168. Add. Annoiationa: — Consd. Glbaud v. G. E. 
Ry., [1921] 2 K. B. 426. Apld. Buerger ii. 
Ounard S.S. Co,. [1926] 2 K. B. 646. Held. 
The Cap Palos, [1921] P. 468 * L. & N. W. 
Ry. V. Neilson, [1922] 2 A. 0. 268; The 
Rkrigerant, [1926] P. 180. 

168a. Evidence of negllgenoe — Failure to 

examine goods perlodloAy.]<-Resps.* wheat 
was stored at applte.* warehouse, which j 
wee allowed to become congested with grain I 

on pltf. In the flmt Instunar to Mtabllah 
noggjonjwj but ^bore the loan Ih 

roturned, 


of various kinds, ineiudiiig maiss, ^rideli 
had a special tendency to heat, Se appltsk 
were in consequence unable to fulfil tlbe 
obligation they were under to rasps, to exe- 
cute their orders to turn cool as expe- 
ditiously as they were bound to do. Resps.* 
wheat was moist, & there was evidence tnat 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiouriy 
turned, cause it to heat: — Held: applts. 
were liable. — Liverpool Grain Stohaos dc 
Transit Co., Ltd. v. Chaklton & Bagshaw 
(1918), 146 L. T. Jo. 20. H. L. 

164. Add. Annotation: — Refd. Goldman v. HiU, 
[1919] 1 E. B. 443. 

168. Add. Annotation: — Generally, Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1920] 1 E. B. 40. 

171. Add. Annotation : — Consd. Engel e. Lan- 
cashire General Assce. (1926), 41 T. L. R. 
408. 

184. Add. Annotation: — ^Refd. L. As N. W. Ry. 
V. Hudson, [1920] A. C. 324. 

190. For ** Company not responsible for package 
over €10,** read ** Company not responsible 
for package over stated value.** 

Add. Annotation : — Refd. Gibaud v. G. B. By. 
(1921), 126 L. T. 76. 

192. Add. Annotalion : — Consd. Gibaud v. G. E. 
Ry.. [1921] 2 E. B. 426. 

102a. Loss of luggi^e left outside cloak- 

room.] — A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 


or the goods are uut 
a suftioient omo is rained 
wainfit the ballue to put him upou lile 
dofenoe. T!ie law Id such oose pro* 
suiDM nogllgeiioe to bo the chuhc of 
tbo loss or non -return. Whore there 
Is no explanation of tho cause of loss 
at deft, fulls to meet the primO fads 
case against him he will be held liable 
for the ooosequonooB of Ills nogl<H)t. — 
JIURniv e. Hart (191U), 62 N. S. R. 
79. — CAN. 

141 vl. .J — Cammabrt V. 

?OM*^^IoAN ^•^***^’ 

141 vll. - — Where goods 

stored with a bailee for reward ai\j 
damaged wldle under his cUargt) Uie 
onus 1 h on him of showing that ho t ook 
all nmsonable ooro to provimt, such 
damago. In an action agalust a 
garage proprietor for damage (.o a 
motor oar ouused by a Are of unknown 
origin whJob broke out In tho garage 
In which the oar was stonnl some linure 
after the apparent complete extinguish- 
ment of a previous fire which had 
ooourred on the evening prior to the 
morning on whloh the fire in question 
horeln started 'HitJd ; tho finding of 
^e trW iudga that the proprietor 
hod disohargM the onus on him of 
disproving negligence was warranted 
by the ovldenoo it. therefore, should 
Ik> sustained.—- R omano v, Columbia 

PART III. SBOT. 1, 8UB-8B0T. S. 

J T woeleal in dry 

by wtder \okm moortd 
in unst^e pW}— J^irrsR A Sons v. 
MUIR Bros. Dry Dock Co.. U9i9] 9 
D. L. R. 661 ; 63 O. L. R. 4*7.— CAN.' 

161 vt. Read now ** 16SaL** 


161 vli. Read now ** 163a 11.’* 

168a ill. Pltf. 

placed auplos In the oool stores of deft. 
The apples were In good order & eon- 
dition when they were placed In the 
store. Several months later the apples 
wore taken out of the store con- 
siderably damaged & deteriorated : — 
I/eld ; it was the duty of deft, being a 
bailee for reward to provide a oool 
store tit for the purpose intended, A 
to maintain tho proper temperature 
& proper olrculalion of cold air In 
the store by efUcleui moans, fr to store 
tho apples in such manner as would 
ensure aooess of the cold air to the 
fruit : A 08 fruit was liable to be 
injariously affected by failure to 
uerfonu any of these duties, & might 
become affected at any time, it was the 
duty of deft, to Inspect the fruit in the 
store at reasonable times, ft. If Indica- 
tions of deterioration were obsorved, 
to notify pltfs., ft. If Decossary ft 

G raotloable, to take steps to protoot 
bio goods from further damage. — 
Aurora Tradino Co., Ltd. ft Jack* 
«ON e. Nblron k^RziNO Oo., Ltd,, 
11928) N. Z. L. R. 669.-NX 

168a Iv. Failm to imapset 

prmtisss~--rMftotivswhmf.)“--Haid: the 
ooilnpsQ of the wharf woe due to 
failure of worm-eaten pUee supporting 
it. ft such defect should have been 
known If proper dU^noe bad been 
u^ In InspeoUon.— FuRNRee Wiwr 
g>.. Ltd. V. Ahun (1918), 42 D. L. R. 
97. — CAN. 

sp. Delivery to tmrekaaer wttkoyl 
pj^uction Qj lakeSma of lodiiitf.] — 
lield : defta.. an elevator oo., to vmom 
Ute goods hod been shipped for atonum, 
were liable.— N outrxrn Grain Co., 
Ltd. V. Godjcricr Elbvator ft Tran- 
BIT Co., 11886) 1 B. L. R. 297 ; 
11926) S. a R. 120.— GAM. 

172 U. Pltf. deUvomd goods 

to defta.. a warehouee on., tor storage. 

8 


The warehouse contract provided that 
the respouaiblllty of the oo. ** for the 
oontonts of any piece or paolcage Is 
limited to tbe sum of 360, nnlees the 
value thereof Is made known at tbe 
time of storage ft receipted for in the 
schedule; an additional ohaiige wlU 
be made for higher valuation.'^ The 
goods, which were in several paolcom, 
were stored without a declaration or 
value ft without any additional charge 
tor a idgher valuatton. Through toe 
negligence of defta.* servants, tbe goods 
were included in a shipmeiit of other 
goods ft sent to Engiaud. Some of 
pltf.’s goods were lost, ft others 
damagfNl //eld .* the amount whloh 
pltf. WM entitled to recover was 
limited by tho clause of the warehouse 
contract.— M aunsbu. «. Campbell 
Sbouritt FiRRPBOOr SiDBAas ft 
Moving Co., Ltd.iII9211 2 W. W. R. 
348 ; 11981] 2 W. W. R. 679.— CAM. 

178 m, ^ atorage oo, 

^ve a nK^pt for hops storto with 
them which bore, ** The oo. will use 
every endeavour In ijI 

goods consigned to Its ohaife, but 
wUl not be held responsible lor any 
damage whatsoever. ... All goods 
are received subject to tbe conditions 
on tbe book of UOs reo^L** Tbs first 
ooodltton on tbs bock was, >'* Tbe oo. 
will use every endeavour la eMwtg 
ofure of, all goods eonsigoed to Its 
obaige, but wfll not behm responsible 
tor loro or damiM to goods stond 

through too bigk or too 

low a toperature In tbe stores, fOllnio 

of maoblnery, butidlags or plant Sra, 
or any other eansewnatsoever otimr 
than ,• iff 

meant that defendeis promised to do 
tbelr utmost to Cake eare of tbe bops, 
but that. If tbelr ellorts wars unsS 
eessfu) tor any oause other than thsIL 
they wore not to be liable In damages.— 
Baulimoau. ft 8 ok e. Bokdrr Ici 
ft OOUSMMUUI Oo, (1M<] & a 
236.— soot. 



ipQCifled yuloe depostted in tiie cloak-room 
eoteept on certain tenns, ft aseented to by the 
peraon taking the tickett la not prevented 
nom being part of Uie contract ft from pro* 
tecting the co. merely becauee it is unreaeon- 
al^e, provided that it be not ao extravagant 
aa to imply, ft there ia no other evidence to 
ahow, that that person’s aaaent to it has been 
obtained bv fraud, or ao irrelevant aa to be 
foreign to the contract. 

Ptd. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the official the 
charp^ demanded, ft received a ticket pur- 
portUig to be a doak-room ticket upon the 
face of which was legibly printed the follow- 
ing condition : The co. will not be in any 
way responsible in respect of any article 
depositea the value whereof exceeds £5, 
urueas at the time of deposit the true value 
ft nature of the article shall have been de- 


clared, ft Id. per £1 steriing of the declared 
value be paid for each day or part of a day 
in addition to the ordinary dodk-room 
charges.** The value of the bicycle exceeded 
£5, but pttf. made no declaration of value 
or additional payment. The bicycle was 
standing at the o^n door of the cloak-room, 
but the official told pltf. to leave it there os 
he would put it away. When pltf. returned 
to claim the bicycle It could not be found. 
In an action pltf. against defts. for the 
value of the bicycle defta. relied upon the 
above condition. It was found in effect 
that pltf. knew that there was printing on 
the ticket, that he believed it contained a 
condition, ft that defts. had done sufficient 
to give pltf. notice of the condition ; ft it 
was not found ft there was no evidence to 
show that pltf. *6 assent to the condition had 
been obtained by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bicycle at the door of 
the cloak-room it had b^n stolen : — Held : 

(1) aasuming that the condition was un- 
reasonable which, sembU^ it was not, defta. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.’a assent 
to it had been obtained by fraud, or ao 
irrevelant as to be foreira to the contract; 

(2) defta. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room ; <3) on the ahhve 
facta ft findings judgment should be entered 
for defts. — Oibaud v. Great Eastern Ht. 
CO., 119211 2 K. B. 426 ; 90 L. J. K. B. 535 : 
126 L. T. 76 ; 37 T. L. B. 422 ; 66 Sol. Jo. 
454, O. A. 


AimMime : — A9 to (t) 
iiaasi a A. o. saa. i 

haai) S K. B. 473; 


L. A. K. W. Jtj. V. N«UMn, 

rmonr v. Walford (London), 

Tbo Gap Palos. (1911) P. 453; 

T._181i Boeixws. 


nonaa «. Southern Ry. (1983). ISO L. f. 101 i KHMVVr V. 
CNinard 8. & Go., (19851 8 C. B. 043: The 
(1983) P. 130. GmeraUy, BsU. Foscolo Mauao & C?o. v. 
L^. Ltd.. (1931) 8 R. B. 43. 


194. Add. AfmaUdUm : — Consd. Gibaud v. G. B. 
By. (1921), 125 U T. 76. 

195a. Dover v. Kizxs (1881), 

5 0. ft P. 175 ; 172 B. R. 928, N. P. 
^iMiolsliM.^Brfd.Oolepeppre V. Good (1338). 3 a ft P. 330. 


197. Add, AnnoUdions ••--BimkL ft DIstd. Thomp- 
son V. London, Midland ft Scottish By. Co., 
[1980] 1 K. B. 41. COmd. Oiboiid v. Q. B. 
By. (1921), 125 L. T. 76. Bhfaiger v, 

8. ft 0. By. ft The Pnlhiian Oat (1922), 


38 T. L. E. 678 : Haom o. Southern By. 
(1925), 41 T. L. B. 805. Oonad* Thompson v. 
L. M. ft 8. By. (1929), 98 L. J. K. B. 615. 

198. Add. AnnotaHons : — Apld. Thompson v. L. M. 
ft S. By. (1929), 98 L J. E. B. 615. Raid. 
(Bbaud ». G. B. By. (1921), 126 L. T. 76. 

201. Add. Annotation : — ^Ratd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

207. Add. Annotation : — Aa to (2) Raid. Franoo- 
Britiah Ship Store Go. v. Oom{>agnie des 
ChargeuTS Ironoaiae (1026), 42 T. L* B. 735. 

211. Add. Annotation : — Refd. Geddllng v. Marsh, 
[1020] 1 K. B. 668. 

212. Add. Annotation : — Apld. Point Anne 
Quarriea v. The M. F. Whalen (1922), 39 
T. L. R, 37. 


215. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1920), 135 
L. T. 83; DobeU 0. (G.) ft Co. v. Barber ft 
Oarratt (1930), 47 T. L. R. 60. 

216a. Duty to keep in repair.] — Whore a person 
hires a specifle thing for the pur);>o8e of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the tiling, as I should say, in repair, 
that is, he will not bv want of reasonable 
care after the contract is made allow it to 
become worse than It was at the time the 
contract was made (Brett, L.J.). — Robert- 
son V. Amazon Tuq ft Liouteraoe Co. 
^881), as reported in 7 Q. B. D., at p. 006, 

dnnototimu .-—Bald. The Woat Gook, [1011] P. 808 : The 
(Uenmonron, (1013] P. 141. 

218. Add. Annotations : — Folld. Mintz v. Silverton 
(1920), 80 T. L B. 309. Refd. Williams 
V. Curzon Syndicate (1919), 35 T. L. R. 
476. 

21Sa. Agreement to insure chattel— Against ** all 
rtska.*’] — Defts. hired a nrano-barga from 
plifs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
risks, defts. paying the premium. Pltfs. 
took out a policy covering, as they thought, 
risks. The crane, when proceeding to 
lift a load, broke away from its bedplate ft 
fell over ft was damaged. It was then found 
that the accident was not covered by the 
]^licy, ft defts. refused to pav for the 
^mage. In an action for breach of contract ; 
— Held : though defts. had failed to discharge 
the onue which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, os the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of Iwth parties, ft as the accident came within 
the description ** all risks ** ft defts. had 
^ipulaied that they were not to bear those 
risu, the action failed. — Brice ft Sons v, 
CHRiarnANi ft Nielsen (1928), 44 T. L. R. 
336 ; 72 Sol. Jo. 172. 

228. Add. Annotation: — As to (1) Refd. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Canadian 
Government Merchant Marine, [1927] 2 K. B. 
482. 

224* For the existing paragraph eubetitute ae 
loliows:— ObllgatSoii to keep In repair— 
Agiotniant lor rodoUvsry In rood working 
ordor.]— S chroder e. Ward, No. 287, post. 



OaiM 286—862. 


English and Eiipibn Digest Supplement. 


226. Add, Annotaiions : — Refd. Mertenfi v. Home 
Freeholds Co., [1921] 2 K. B. 526; EurseU 

V, Timber Operators &> Contractors, [1927] 1 

K. B. 298; First Russian Insce. v. London 
&> Lancashire Insce., [1928] Ch. 922; The 
Penelope, [1928] P. 180 ; May v. May, [1929] 
2 K. B. 380 ; Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1031] 1 Ch. 274. 

227. Add. Annotationa : — Refa. Coldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 92 

L. J. P. 42. 

241. Add. Anrioiaiion : — FoDd. Taylor u. Thompson 
(1929), 09 L. Jo. 110. 

244a. .]“ Automobile & Ckneral Finance 

CoiiPN., Li’D. V . MoiiRiB (1929), 73 Sol. Jo. 
461. 

244b. .] — Taylor v. Thompson (1930), 09 

L. Jo. 110; 109 L. T. Jo. 101; [1930] 

W. N. 10. 

245. Add. Annotationa : — Dlstd. Taylor v. Thompson 
( 1 929), 09 L. Jo. 11 0. Consd. Lems v. Thomas, 
11919] 1 K. B. 319 ; Blakey v. Pendlebury’s 
JVusteos (1931), 47 T. L. K. 503. 

252a. Delivery — Refusal of hirer to take delivery — 
Remedy of owner.] — Under a hire-purchase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
agi-eed montlily rental payable in advance 
with an option to purchase on payment of a 
fixed sum within one month after payment 
of all the rent for the agreed period of hiring. 
Deft, in breach of his contract refused U> 
accept delivery of the register. Pltfs. issued 
a default summons in the county ct. for rent 
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241 vi. .1 — Pltf. liuiidod over 

nine inoter lorrloH tu deft., nn’clviiig 
fruuj liiiii 118,6,000 upou tiie tcrru8 of u 
wrlttoii uicn^ouiont, tiiu maloilul parU* 
of which were uh folio wh : — '* 1 have 
to-day agiH^od to hoII f4i you on the lUre- 
purchattc dytitciii for JLs.26,000 juy 
nitiu lorrlOH ... In couMldurulion of 
payment an under. In cuno of failure 
to pay any of tlie InNUilineutH on due 
date, previouu jmyineiitH will be con- 
fllderod null di void. the IoitIck arc 
DOt ooiiHldcred as Hold until the lliial 
paymout has been rooedved. The 
puroliaser hau no right to mortgage or 
dispoHo of any lorrios uutU the full 
amount hoa been paid dc Ipltf.J or his 
Domluuo has tJic right to hcIec the lorrlus 
wherever they may be. I'ho cou- 
Hldurutlon monuy is to bo paid as 
under. As ugainst the puyoiont of 
1U.6.0U0 1 have to-day givuu to you 
delivery of all the nine lorries, 6c also 
a letter addressed to tiie Uoiuiuisslonor 
of l*oiioo to truusfer the lorries to your 
name ** : — IJeid : the agtveiuuut was 
an agroumout for sale. — Coijc v. 

NanalalMokaiui Dark (1 1124 i.l.L.K. 

4tt Bom. 172.— IND. 

241 vll. .J — Arndt., wiiicb was 

a 00 . carrying on the uustnoHs of Holliug 
now &, secondhand motor cant, autwpteu 
an order from resp. for a motor car, 
which was written upon one of uppit.’s 
order forms, the onler describing the 
same but not stating in the dcsoripUou 
whether it was to be u now or a stM^ond- 
hand oar. lii the order resp. agn^ to 
pay a deposit & the baianoc of the 
purchase money by instalments & to 
execute applU's usual form of hlro- 
purobaso agroemeut. On the order 
form it was stated that cdl now ours 
wore tidd subject to a guarantee which 
was set out. which did not inoiude a 
guarautoe that the oar was new ; K 
that no guarantee was given with 
second-hand oars. Beep, also slgDed 
applt.> usual form of hire-purchase 
agreement, by which the co. fkgreed to 
lOT & the hirer to take the cor deeorlbed 


accrued due up to the date of the aummous : — 
Held: no actual debt had been incurred & 
the action was not maintainable, pltfs.’ 
remedy being in damages only. — National 
Cash Register Co. v. Stanley, [1921J 3 
K. B. 292 ; 90 L. J. K. B. 1220 ; 126 L. T. 
705 ; 37 T. L. R. 770 ; 05 Sol. Jo. 043, D. C. 

254. Add. Annotation: — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

255. Add. A nnoiaiion : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

257. Add. Annotation: — Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

258. Add. Annotation : — Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

258a. Recovery of unpaid instalments.] — On 

a claim by the owner of furniture for unpmd 
instalments : — Held : as the agreement with 
the hirer was for the sale of the fmniture, 
the property not to pass to him until all the 
instalments had been paid, A the owner had 
resumed possession of it & dealt with it in 
such a way as to put it out of his power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
proper remedy was to sue for damages for 
breach of contract. — A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 501 ; 44 T. L. R. 490. 

262. Add. Citation 119 L. T. 032. 

Add. Annotationa: — Aa to (1) Consd. Nelson 
Murdoch V. Wood (1922), 120 L. T. 745. Aa 
to (2) Apld. Cohen v. Roche, [1927] 1 K. B. 
109. 


] tlicrulu, tlio <lu8criptlon being similar 
t«» that in the order form, & repeated 
the prctvisioiiH as to guarantee above 
referred to ; & this agreement excluded 
any ImplUnd “ warranty undertaking 
or ivgreeiiient other tliuu is In^rcdn sot 
f(»rth.’‘ The ear tlcllvercd by uppit. to 
reap, was not uv.wi—IUUi: the con- 
Irot^t between the parties was t'on- 
stitnt4»U by the order & the liiro- 
puridiuso agreement ; & that., when 

rea<l togotbor. they cMiustltutcd an 
agree ment for the sule, & not intircly 
f<»r the hire, of the <jar.— M aiu’UH 
Clark (Auhtualia), Ltd. r. Brown 
(n»‘28), 4« C. L. U. .640 ; |IU2H] V. L. H. 
203 ; IIS28J Argus L. It. I8U.— AUS. 

241 vill. .)--A hlre-purehuse 

agreoiueut relating to a motor truck 
tirovidod for payment lii nine uionthly 
ln8talinent.H. Tbs hirer could become 
the owner of ibo truck on payment in 
full of the instaliiients a rupet^ extra. 
Ou failure on part of the hirer to pay 
any liiHtalmeiit as it became due. the 
owner was ctitiUod to seixe tlie tnick 
6c credit its value as ogaiust the amouut 
due but HUbJt'ct to o condition Utat the 
owner In no caso would credit the hirer 
with more than the amount still due 
on t he contract :~/irW ; the a^*e- 
lueutM hough in form is one of hire, 
its object is to provide for a contract 
of sale in which security to tiie seller 
i8 provided tor due payment of the 
purc'liaso price. — M aunq Ba Oh r. 
Motor Hourk Co. (lUSU). 1. L. IL 7 
Kan. 431.— IND. 

241 ix. . j— When it Is clear from 

the am^ment that the party taking 
the chattel, ouiled the hirer or lossoe, 
has to pay the full atuount of oonsidora- 
tiou mentioned in the agreement, even 
though the payment is by iiistaJmenta, 
A that amount is sufllcient to cover 
the purchaae price of the chattel, or 
when it is clear from the agreement 
that the hirer or loctsoe cannot at any 
time during the period mentioned in 
the agreement return the ohattol to 
the other party caikMl the owner, or 
lessor, & absolve himself from the 

10 


obligation to make further paymout, 
ibo ugrovmuut is really an agroomuut 
for sale it not for hire. 

If the hirer Is not bound to pay the 
full amount of the purchase price, or 
if be can terminate the hiring at any 
time by delivering the chattel to the 
»)t bur iKirty, the agreement is in form 
A in HubsUince an agreement for hire, 
A; all that the hirer has obtained is an 
option to i)urcba8e. — B himji v. Bom 
HAY Trust Coiu*n., Ltd. (1021) 

1. L. 11. 54 Bom. 381.— IND 

247 i. Salt of Goods Act, 183.6— 

Optima only.]— A hire-purchase agree- 
ment eouferring au optiou to return 
the goods is nut an agt'eemcut to sell 
within Sale of Goods Act, 1806, s. 14. 
28ueh a contract is one of bailment of a 
clvattel, A the warranty of htness is of 
the nature implied in that form of 
cou tract. Notwithstanding that the 
optiiiu to return a chattel cannot be 
exentised until after payment of the 
penultimate Instalment of hire, a con- 
tract of hirc-piuvhase so expressed is 
not au agreement to sell. — ^K losr v. 
Du.ncan a Fkaskk, Ltd., 11028J 
S. A. a. 11. 139.— AUS. 

248 vl. IV hat is payment .] — 

Under a hire-purchase agreomeut the 
hirers made au ioiUai imymeut 6c gave 
to the owmers bills of cxohaiupe tor the 
total amouut of the mouihiy paymenta 
AS ooilaterai sccurlly. These bills were 
subsoguoniiy disoounted by the 
owuem : — fietU : uo oondltional pay- 
meut, ft Lbe property in the goods 

\ remaiued in the owuers. — He ILxKKiM 
, A SuiuDAY, 119271 N. 182.— IR 
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{ 261 U. Iniiial payment at cam- 

i mencement of hiriny — W hether payment 
i in odmiNre or first instalment .} — Auto 
S ewLY Co., Ltd. v. IUghunatha 
5 CiiKTTY (1929), L L. K. 52 Mad. 829.— 
; INO. 

1 259 ii. Roqbbb V. Nakaxmo 

Morons, Ltd. (1918), 37 B. a R. 328.— 
I CAN, 



262». .] — Pltfe. let a piano on a 

nire-pnrchaae agreement which provided that 
anti! all the instalments were peid the hirer 
slmnld have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the as^ment pltfs. might, without 
any formal notic^, put an end to tne Mring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into his 
own pos^Rsion A having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facte, claimed damages from deft, 
for conversion : — Held : the sale by the hirer 
fco deft, was not ipao facto a repudiation of 
the hire-purchase agreement, as pltfs. had | 
never accepted the repudiation, but it trails- ' 


ferred whatever interest the hirer had at the 
time of the sale, ^ as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft. — Nelson Mur- 
doch A Co. r. Wood (1021), 126 L. T. 745 ; 
38 T. L. R. 23 ; 66 Sol. Jo. (W. R.) 6 D. C. ; 
revad, on other grounds (1922), 38 T. L. R. 
303, C. A. 

264. After ** the owner can maintain an action for 
conversion against the purchaser*’ add ** . as 
the hirer has not ' agreed to buy * the goods 
within Factors Act, 1889 (c. 45), s. 9.*' 

264. Add, Anfiotation : — Consd. BuUer A Co. r. 
Brooks, T. J. (1930), 142 L. T. 676, 

271a. .] — Dash r. Faulkner (1880), 2 

T. L. R. 255. 

272a. Breach of agreement as to method 

of redellvery — Goods stolen — Measure of 
damages.]— Booth v. Wellby (1028), 165 
L. T. Jo. 213. (T. A. 


Part IV. — Considerations Common to all Classes of Bailment. 


278 . Add. Annotaiions : — Refd. Mertens v. Home 
Freeholds Co., [1921 ] 2 K. B. 626 ; Kursell c. 
Timber Operators & Contractors, [1027] 1 
K B. 208 ; First Russian Insco. v. Ix>ndou &> 
Lancashire Insce., [1028] Oh. 022; Tlie Pene- 
lope, [1028] P IHO; May v. May, [1920] 2 
K. B. 386 ; W'alton Harvey, LUl. v. Walker 
A Homfrays. Ltd., [1031] 1 Ch. 271. 

280 . Add. Annotaiions : — Consd. Kempler c. Brav- 
ingtons (1025), 133 L. T. 080. Refd. Lake v. 
Simmons (1920), 95 h. J. K. B. 586. 

285. Add. Annotaiious : — Refd, Russian Com- 


mercial A Industrial Bank r. Comptoir 
D’Escompte de Miilhouse (1024), 93 L. J. 

K. B. 1098; The .Tupiter (No. 3) (1027). 137 

L. T. 333. 

296 . Add. Annotations : — Dlstd. Jjaurio A Moi*e- 
wood V. Dudin, (1020) I K. B. 223 ; Wait A 
James v. Midland Bank (1026), 31 Com. Cas. 
172. 

298 . Add. Citation;— 10 Q. B. D. 08. 

Add. Annotations : — Consd. Flatau v. Sawyer 
(1802), 8 T. L. R. 650. Refd. Sarat (!himder 
Dey V. Thunder I^ala (1892), .50 .1. P. 741 ; H. 
V. H., [1928] P. 200. 


264 V. .1— I*Uf. Sr C, on- 

tered Into a blre-purrlia«<* o^freemont 
in the ueiial fonn in reepeot of a motor 
car. After makina hlH flivt yaynient 
C. delivered the car to deft. . to noil. ! 
Deft. K. boxight the car at an auction > 
oondneted by W. : — //rid : both doft«. - 
were liable to pltf. — A rchibald e. I 
Washer & Co. & Kinnkknky, 11923] j 
N. Z. L. R. 1«6.— N.Z. 

•a. Seirure In/ ou^rr <m default by j 
hirer— Goods of third ftartv attained to 
chaitri — Converaian tty innur.] — M. had 
hirtrd to W. a motor lorry with «oUil ! 
tyree. Thew liecam*^ worn out, A H. 
fltt^ new tyrcH to the h»iTy under a 
hliv-purehaw mntjement with W. 
SubeequenUy \V. made def ult under 
bia hiring affn^munt with M.. who i 
BcUed the lorry A refuMMl to hand over \ 
the tyrea to B. The tyres were detach- 1 
able only by mcana of special moclilnery { 
which M. did not possess : — //eld : B. 
was on titled to posMwdon of the 
A could aucceod against Jtl. In an acUou 
for detinue. — BsitfiOUONAN r. Briiish 
Motors. Ltd. (1929). 30 8. R. N. S. W. 

61 ; 47 K. 8. W. W. N. 10.— A US. | 
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2661a. Weld.' a ‘ 

Arm of upbolaterera who had cod- 
traoted to remove, beat. Sc relay a 
carpet, were not liable for Its aecidentai 
deetnintlon while in the premieee of a 
Arm of carpet -boater* with whom they 
bad sub-oontmeted to beat It, there 
being no deieefae personee in ftiob a 
eontiaot ae to bar them from employ- 
Imr a rab-eontracior, A no nogl*teiiee 
In theseleetlonof tbesub-ooniractor. — 


Htkvrnhon a 8o.vh r. Maulk A Son, 
fluaOJ 8. C. 335; 57 Sc. L. K. 284.— 
SCOT. 

269 Iv, .}— On leaving 

bis motor oar at deft.*B garage for 
the purpoflo of having it repaintl pltf. 
signed a “ work order.*' at the end of 
which there appoarod in small type 
the following : “ thin oo, docs nf>t 

oHHume In any way any Uahlllty 
whatever either for cars loft with us 
for repair, Atorago or other pur- 
I>oh<;n, or while Itolng driven by our 
omployoos.** IMtf. did not call for 
his car as soon as It w'as repalroil 
A deft, put It In sU»rago. but failed to 
remove the water from the radiator 
with the ronsequonoe that it trozo 
A damaged tho car: — HtUi : the 
above special clause In the work order 
exonerated deft, from liability whether 

fi l^f. hod rea/1 It or not,— Waldkn v. 

lAVKr Oaraok. Ltd., |192H) 1 

D. L. R. C88 ; 11928) 1 W. \V. U. 371 ; 
39 B. C. U. 413.— CAN. 

2S9 y. Pltf. left Ilia 

motor car at the garage of deft., a 
garage proprietor Sc m/>tor meebanic. 
A InatmcUM him to adJuat the head- 
lights of the oar. In the garage waa 
exhibited a ootloe. seen by pltf., 
** Can garaged A driven at owner’s 
risk — Every care but noresponslblltty." 
Deft, drove the car on the road to test 
the headlights, when a oollMoo caused 
by deft.*s negligeace damaged tho car ; 
— field : the notice applied to the 
driving of the oar during which the 
damage occurred, but did not amount 
to an unequivocal A unambigoona 
aotlAcattooto pHf . that the oar waa 


I Ixilng aoropted by duff-, on tomiH that 
I /left, wna not to )>o liable for tho oon- 
sequences of his own nogllgenco in 
driving, A tbor/jfore deft, was rosnon- 
slbJo.— M oran i>, Lii^( oignv (1929), 
V. L. K. 19 : 1929 A. L U. 38.- AU8. 

270 I. — [.inbllity for acta of 

atTvunl .\ — A master Is liable for the 
conduct- of his servant whom he selects 
A puts la his place to discharge tho 
duty he has underlaknu. A this law Is 
applicubl/* In a case of bailment. Tho 
(u>nduci of tho servant Is then the con- 
flucl of tho master. A the muster is 
liable to tho bailor. 

P)tf., a customer of deft., left his 
motor car at deft.'s service station t/» 
be Nuppllo/I with gas A oil A washed, 
'rhoro wore no fo/ilitlos at the station 
tor w'oshitig tho car, A doft.*H servant, 
as was his duty, took out tho car to 
drive lb to a garage to bo washed. 
On tho way to tho garage tho servant 
changed his mind A drove the oar in 
another direction ** upon a frrdlo of his 
own." In doing so ho ran the car Into 
a telepbonn ixde A damaged the car : — 
//eld : deft, as mast-er was liable In 
damages for the wrongful act of his 
servant. — V an Okkl v. WAiiniNOTON. 
^2^^1 D. L. R. 94 ; 63 O. L. R. 143. 

PART IV. SECT. 1. SUB-SECT. 1. 

27511 . .] — The law Impoaea an 

obligation upon a bailee to restore the 
article balled to the bailor, subject to 
this, that tlie bailee Is excuse/] from 
rtwtorlng ft If his Inability to do so is 
doe to oo want of reasonable oare on 
his part.— pATEiiao.N e. Miller, (1623] 
V. lTk. 36.— AUi. 



Omw Enoush and Empibb Diassr SupPumiiNT. 


89i* Aid^ AtmoiaHon s^-^Comid, Laurie & Hore- 
wood V. Dudin (1026)» 184 L. T« 800. 

800. Add* AnnotaUon : — Contd. Laurie & More- 
wood V. Dudin, [1026] 1 K. B. 228. 

804a. .]-~Defte., warehoueemen, held 618 

quaiiere of maize belonging to A., who sold 
200 quarters thereof to w., who sold them to 
pltfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of their title : — 
Held : the mere receipt of the deliverv order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters. — ^LAuaiB A 
Morbwood V. Dudin & Sons, [1926] 1 K. B. 
223 i 95 L. J. E. B. 191 ; 134 L. T. 809; 
42 T. L. H. 149 ; 31 Com. Gas. 96, 0. A. 


AnnoteUions :—0 oj}mA, Walt & James e. Midland Bank 
(1020), 81 (Dom. Caa. 172: Re Walt. [1027] 1 Cb. 606. 

S04b. .]— Wait A Jambs v* Midland Bank 

(1926), 81 Com. Gas. 172. 


806. Add. AnnotaUon : — Consd. Laurie A More- 
wood V. Dudin, [1926] 1 E. B. 223. 


809. Add. Annoiaiions : — Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 120. 


812. Add. AnnotaUon : — Consd. Lake v. Simmons 
(1926), 96 L. J. E. B. 686. 

818. Add. AnnotaUon : — ^Refd. Lake e. Simmons 
(1926), 96 L. J. E. B. 686. 

817. Add. Annotation : — Refd. Whiteley v. Hilt, 
[1918] 2 E. B. 808. 

818a. .] — SiNGBB A Co., Ltd. v. Fouijcbs 

(D. E.) A Co., Ltd. (1931), 76 Sol. Jo. 603. 

819a. Completion of work — Goods sent to trades- 
man for work to be done.]-~Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — Mitchell v. Davis 
(1920), 87 T. L. R. 68. 

888 . Add. Annotation: — Refd. Whiteley t). Hilt, 
[1918] 2 E. B. 808. 

886. Add. Citation .*—119 L. T. 632; 

Add, Annotationa : — Consd. Nelson Murdoch 
V. Wood (1922), 126 L. T. 746. Refd. Cohen 
V. Roche (1926), 95 L. J. E. B. 045. 

820a. After termination of bailment.] — 

Senible : a bailor cannot maintain trover 
against his bailee until aft^^r the t«erm of the 
bailment has expired. — U pham v. Gk)UL8TONB 
(1843), 2 L. T. 6. S. 166, 

886. Add. Annotationa : — ^Consd. Goldman v. HiU, 
[1010] 1 E B. 448. Refd. City of Baroda 


(Cargo Owners) v. Hall Line (1986% 42 
T. L.E.717. 

888. Add, Annotation: — Consd. Ooldman e. HiU, 
[1919] 1 E. B. 443. 

889. Add. AnnotaHon: — Consd. White o. Smith 
(1927), 96 L. J. E. B. 897. 

889a. Right of salo--OB non-paymairt of ehargas 
— Storage of goods.l — Defts., a Unn of ware- 
housemen, received a quantity of furoituie 
from pltf. to be stored by them at an agreed 
rental. An express concution of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contact to pltl., should be entitled to 
sell the whole or anv part of the goods A pay 
themselves out of the prooe^ : — Held : 
defts. were entitled to sell the whole of the 
goods, A it was not unreasonable that they 
should do so, A they had done nothing 
actionable in selling. — ^Willbitb v, Gbapun 
A Go. (1928), 89 tTL. R. 222. 

340. Add. Annotation : — Apld. Parkinson v. College 
of Ambulance A Harrison (1924), 40 T. L. tc. 
886. 

848. Add. AnnotaUon: — Consd. Duller A Go. v. 
Brooks, T. J. (1930), 142 L. T. 676. 

850. Add. AnnotaUona : — Consd. Leitch (William) 
A (3o. V. Leydon ; Barr (A. G.) A Go. v. 
Macgeoghegan (1930), 47 T. L. R. 81. 

857. Add. AnnotaUona : — Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 00 
L. J. P. 126. 

871. Add. AnnotaUon : — Consd. Cohen v. Boohe 
(1926), 96 L. J. E. B. 946. 

872. Add. Annotation : — Retd. The Joannis Vatis 
(1921), 16 Asp. M. L. G. 506. 

878. Add, Annotationa : — Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92 j The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Go. v. Shipping Con- 
troller, [1922] 1 E. B. 127. 

874a. S. P. Brown v. Hakd-in-Hakd Fom In- 
surance SociBTY (1896), 11 T. L. R. 538 ; 
89 Sol. Jo. 672. ' 

874b. With Interest from date of loss.]— 

While on hire by the Admity. a steam trawler 
was sunk through a coUi^n with the B, 
The value of the trawler was agreed between 
the parties, but the Admity. claimed, as 
bailees in posseaslon, to recover as part of 
their damages interert from the date of the 
loss The owners of the B. contended that 
interest was only payable from the date when 
the Admity. paid the value of the trawler to 
her owners : — Held : under the Admity. rule 
a bailee in possession was entitled to recover 
from a wrongdoer a complete equivalent of 


PART IV. SBOT. 1, BUB-SBOT. 7. 

SIS II. — ,1 — 8. sold certain 

•beep to D. Under the oontraot of 
■ale, on a fixed date, a oonnt Sc pro 
/ormd dellTory wai to be sixen. Sc 
■nob delivery wu to be taken only 
upon payment In eaah of the full 
amount of the purohaee-money St 
not before. Until tueb payment In 
oath, or until all obequee, m.. glyen 
in payment were met St latlill^ the 
■beep were to remain the eole Sc aheo- 
lute property of 8. During the period 
between the pro formd delivery St 
payment the iheep were to be in olwMae 
of D. D. fold the iheep thougn 
ment to 8* in aoooidam with the 
ni of the oontraot had not bera 


made.* — HM: under the termi of 
the oontraot, 8. had a right to Im- 
modiate pomeerion of the obeep. — 
ScoTTON e. BanoQB St Oo.jlm >. (191 tX 
19 N. a. W. L. R. 70,— Aim. 

PART IV. BBOT. f, BUB-BBOT. 1. 

844 V a. .1— Wall r. 

Porter. [1930] 3 D. L. R. 813.— CAN. 

B54tti. Joimt iifoNoeaee 

of bailee ^ third Borig.J — ^A. ea&o»ted 
hie motor oar to C. for lepalia, while 
the oar wae being teeted by C. it oame 
Into ooUleion mth a lorry briongtog 
to B. In an notion tor damages 
brought by A. agalnri B., the Jury 
found that the driver of the lorw haa 
driven at an ■meirive speed, A that 

12 


the driver of the motor oar wee negli- 
gent In not keeping a proper 1oos*out : 
— Held : the doetrine of tdeotIBoatim 
of bailor Sc bailee wae not appttoable 
In relation to liability tor negismooe.— 
WSLLWOOD 9 . Koto (ALBXAMOSBX 
Ltd.. tI931 1 1 1. R. 974.— IR. 

884 Iv. A bailor Is not 

■o far identified with hie bailee as to 
be prevented from recovering damagee 
mauait a third peieon with leepeot to 
inluriea to the enbleoimatter at the 
baOmeot leeulUng from the neg U g c oee 
of the third pereon A the oootnhatory 
negUgenoe m the baOee — Kiuiiif «. 
Bbll, [1980] 9 W. W. R. 149: 4 
D.L.R. 480; 94 8. L. R. m.-^QAII. 



ToL in. — BiflBMnt 0mm STtb— SMl 


th^dia^ detotiw^ed or loat, namely, Ita OT«. AM. AftmtoHotu .'—Atid. The Zelo, [1922] 
the of the deterioration or toes, P. 9. Retd. Baiiott Steam Tug Oo. «. Shipping 
Witt iutMerii from ttat date ; but inasmuch Oontroiler. [1922] 1 K. B. 127 ; Wlteton S.8. 

Mttm was ra agreement between the parties Oo. e. Andrew Weir (1926), 81 Oom. Gas. 

ttat defts. should pay what the Admlty. had 111. 

to pay to the owners of the trawler, interest 

on the payment only ran from the date of 892. AM Annotations ; — Consd. Brooke «. Bool, 
payment.— T hb Rosaximo (1920), 90 L. J. P. [1928] 2 K. B. 678. Hefd. Pratt v. Patrick, 

126 { 87 T. L. R. 116. [1924] 1 K, B. 488. 



sold the fomitnre & paid the pnrohaee- 
moDey to the penoo who had falsely 
repneented himself to be the owner : — 
Held; pltf. oonld not maintain an 
action afalnst deft, either for oonver- 
•ton or for money had & reoeived. — 
GRACB BBOTBKRS, liTD. V. IsAWSON 
(1922). 31 C. L. R. ISO.— AUS. 


PART IV. BBCT. S, SUB-SECT. Se 
SSS i. i^epNpenee of hirer in use of 
eSottef.}— W aINIO «. BhACURRAULT 
(Ont.). (1087] 4 D. L. R. 1131.-CAN. 

SSS 11. .1— A bailor ie not 

responitbJe for we nefUfenoe of his 
baJttoe.— G ibson v, 0*Kkmsmt, (1928] 
N. I. 08.— IR. 
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BANKERS AND BANKING. 


Part I. — Constitution and General Position of Banks, 


88a. Court of Chancery Act, 1841 (c. 6), 

1. 4.] — Chamberlain & Sproat v. Wall & 
Lloyd (1920), 160 L. T. Jo. 387. 

56. Add, AnnotcUions : — Distd. Hong Kong & 
Shanghai Bank v, ho IxseShi, [1928] A. C. 181. 
Coned. Slingsby v. District Bank, Ltd. (1931), 
47 T. L. II. 687. 

57. Add Annotation: — As to (2) Oonsd. Woollatt 

V. Stanley (1928), 138 L. T. 620. 

67a. .] — Snow v. Leatiiam (1820), 2 

C. & P. 314 ; 172 E. R. 141, N. P. 

Jnnoiation Slater v. West (1828). 3 C. & P. 325. 

98. Add, Annotation : — Consd. Bailey t;. Bailey, 
[1926] Ch. 768. 

106. Citations Fop “ 3 L. T. M. 0. 84 ” read 
“ 3 L. J. M. 0. 84.’» 

112a. Dispute *’ — Conaictlng claims to deposit — 

Jurisdiction of Registrar of Friendly Societies.] 
— Held : (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank ” in Savings Bank Act, 1844 
(c. 83), s. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor a person claiming 
adversely to him was a dilute witliin the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — Bailby v, 
Bailey, [1926] Ch. 758 ; 95 L. J. Ch. 470 ; 
135 L. T. 431 ; 42 T. L. R. 602, C. A. 

112b. Nomination to deposit — Invalid nomination — 
Recovery of money paid under .V-P., who 
had money to Ids credit in the Post Oflfice 
Savings. Bank, signed a nomination form by 
which hie loft the money to deft. The name 
of a witness appeared on the form, but P. 
had not signecl the form in Ids presence as 
reiiuirod by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-Ccneral paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s estate, 
claimed the money from deft., os money 
Pt^ceivod by him to the use of pltf. : — Held : 
the form was invalid, & the position of deft, 
was the same as if ho had received payment 
under a will afterwards held invalid, & pltf. 
was entitled to recover. — Pearman v, 
Charlton (1928), 44 T. L. R. 617 ; 72 Sol. 
Jo. 368. 


Sect. 6a.<~MUNICIPAL SAVINGS BANKS. 

112o. Nomination to deposit — Regulations — Power 
of bank to alter.] — A. had a sum of money 


on deposit at a municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banlu. A. died intestate, 
an application was made by one of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whose bank it 
was, & that, even though by later regulations 
the co^n. had purported to abandon this 
limitation, such a nomination was uUra vires 
the special Act & void : — Held : regulations 
as to nominations could bo made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modiOcations, including abolition 
of the maximum, as might be considered 
necessary ; the liDoiit laid down could be 
abolished under these regulations & such 
abolition need not abrogate the whole 
matter, &; the nomination by deceased was 
good . — Re Kimber, Vale v. Rockman, 
[1928] Ch. 749; 97 L. J. Ch. 430 ; 139 
L. T. 660 ; 72 Sol. Jo. 646. 


i28a. To act as sole Judicial trustee with 

remuneration.] — A bank may be appointed 
a solo judicial trustee, with remuneration, 
under the sect, dealing with the appointment 
of “ a person ” under Judicial Trustee Act, 
1896 (c. 36). — Rc Cohen, Cohen v, Cohen 
(1918), 62 Sol. Jo. 682. 

166. Add. Ciiaiion: — sub worn. Bank op Austral- 
asia V. Bank op Australla, 12 Jur. 189. 

159. Add. Ciiaiion: — 18 Jur. 885. 

166. Add. Annotations: — Refd. Wright v. Morgan, 
[1926] A. C. 788; A.-G. v. Goddard (1929), 
98 L. J. K. B. 743 ; Ilarrods, Ltd. r. ]x>mon, 
[1931] 2 K.B. 157. 

169. Add. Annotations: — Consd. Atherton v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Equitable Fire 
Insce., [1925] Ch. 407. 

203. Add, Annotation : — ^Refd. Employers* Lia- 
bility Assce. V. Sedgwick Collins (1926), 96 
L. J. K. B. 1015. 

215a. S. P. Pry v. Russell (1858), 3 C. B. N. 8. 
665 ; 140 E. R. 902 ; sub nom. Fry v. 
Bussell, Powis v. Butler, 27 L. J. C. P. 
153 ; 4 Jur. N. 8. 193. 


PART I. SEOT. e. 
Read now ** llSa I.*' 


44_Can^ .Ortm. Oaa 187; 67 


PART L SEOT. 7, SUB-SECT. 8. 

I, .J — R. I,, BaRKARU 

\), 44 Can. Orti 
L. R. 887.— CAN. 

y 11. R. V. Smith 

(1885). 44 Can. Crim. Cos. 361 ; 67 
O. L. R. 888.— CAN. 

f ill. — — .1 — R. 9. OOUUR 
(1886). 44 Can. Qrlm. Gas. 188; 67 
O. L. R. 48S.— CAN. 


PART 1. SEOT. 7, SUB-SECT. 4.— B. 

814 be. Bv aiminUlraior to 

next of Ma.]— C larkson v. MoLran 
(1018). 48 O. L. R. 1 : 18 O, W. N. 
878.— GAN. 

PART I. SECT. 7, SUB-SECT. 4.— C. 

■a. Dividends payabte after short- 
hoider*t death — Btiong to legatees.] — 
Brtson V. Drtbon (1887). Q. R. 66 
S. a 118.— CAN. 

PART I. SECT. 7. SUB-SECT. 5. 

u 1. Appointment of interim 

iigttkfaitor— eun 

14 ' 


pointed.) — Be Homs Bank op Canada 
(OnL), (1883) 4 D. L. R. 891.— CAN. 

X i. Pensions fund soeietp — Bight of 
msmbers to fund .] — Where the roerver 
or windlns op of a bank oonitltutei a 
oewn a tton of emptopment ft a pemHooe 
fund aoclety ban been founded in 
aooordanoe with Pension Fond SocieUes 
Act. It. S. C.. 1906 (c. 183), membeit, 
ex-membem ft pensioners rank tor 
distribution of tbe fund* of tbe sooiety 
aooording to the byelawi of tbe eoelety 
regardleai of tbe general law onto the 
bpe-laws make no ptovisloD tor tbe 
ease In Question. — tU SocncTB db in 



?ol. DDL— BankefS. Oases 880a— 270a. 


Sect. 8.--KmEIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 169). 

For See Companies ” read as foUows 
230a. Credit notes of Russian State Bank— Rights 
of holders.] — Marshatx v. ORiNBArM (1921). 
37 T. L. R. 913. 

Foreign companies.] — See Companies, Vol. 
X., pp. 1198-1209. 

231. Add, Annoicdions : — Aa to (4) Refd. Banquc 
Beige V. Hambrouck, [1921] 1 K. B. 321 ; 
Anchor Donaldson v, (^rossland, [1929] A. C. 
297. 


287. Add, Annotation : — Refd. Sutters v, Brigga* 
' [1922] 1 A. C. 1. 

239. Add. Annotations : — As to (2) Refd. Kredit- 
bank Cassol O.m.b.H. r, Schenkers, [1927] 
1 K. B. 826. Generally, Refd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

247. Add. Annotation : — Consd. Jones v. Waring 
& GiUow, [1025] 2 K. B. 612. 

263. Add. AnnoteUion : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


Part II. — Business of Banking. 


264. Add. Citation : — sub nom. Bane op Austra- i 
LASIA V. Bane of Austraua. 12 Jur. 189. j 
270a. Cheque presented after business hours - ! 
Right of bank to deal with cheque.]— Pltf. j 
had an account with defts.’ branch, the I 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., & handed it ] 
to W.^ at such an hour that it was impossible | 
for him to present it for payment before j 
3 p.m. He did, in fact, present it for pay- • 


ment shortly after 3 o’clock. Sc received 
payment. I^ter in the day pltf. decided to 
stop payment of the cheque, Sc sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid : — Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their a<lverti8pd time of closing, Sc in cashing 
the eh(*quo dofts. had acted within their 


OAI8SK DE RETRAITE 1)K iJi UaNQI'K 

Nationai.k, Trudel V. Lemhi. vk, 
(19251 4 1). h. n. 97 ; [19251 8. O. U. 
G98 : ajOTtZ., (19201 3 D. L. U. 988.— CAN. 

b (p. 157) i. Bmik not properlu 

incorporated — Effect upon poaitiun of 
aharcholdera.] — Re I1o.mb Haxk of 
Canada, (10271 1 1). L. H. 871: 59 
D. L. R. G54; 8 C. B. IL 143.-CAN. 

j I. Debt to party liable oh 

aurety .] — In the wlndlnfir up of a bank 
a person Uablo to the bank as surety 
may set off bis norsonal rUrht siraintit 
the bank os n dopositor. where both 
debts exist at ttie time of the winding 
up. — ClJiRKHON C. llOBI.VKT, (19251 4 
I). L. U. 778 ; varying, 26 O. W. N. 
406.— CAN. 

J fi. Ddd to party liable aa 

partner .] — A partner, with his co- ; 
partner, was sued by the liquidators I 
of an insolvent bank for a partner- j 
ship debt, (nr which he had pledged bis j 
Inalviduoi dennsit In the liank ■. — IteCl : | 
ho was entitled to have his separate ; 
deposit applied, either as a set-off \ 
In the action, or against the jiartnorHbip ! 
debt. — Clarkson v. & Goli>- i 

BERG. (1926] 1 I). L. n. 9 ; 58 

O. L. n. 211.— CAN. 

I iii. .1— CLARKSOV & IIOAfK 

Bank or Canada v, Lancaster (1927), i 
38 B. C. R. 217.— CAN. | 

223 1. Diability Ui eoniribuie — Trua- 
tee.} — //eld; not pcrHoually iiablo, os 
the will was sufficiently ** named *' in 
the books of the bank in connection 
with tho actual holding . — Jte Bome , 
Bank of Canada, National Trust l 
Co.’s Cask (1925). 57 O. L. IL 27 ; 5 
C. B. IL 611 : affg. 5 C. B. IL 318.— 
CAN. 

•b. Jetton by bank — Security far 
coats.] — Order made.— tfoMX Bank r. 
Hamona Farmers Ashoc.v., (1927) 1 
W. W. R. 528 ; 21 Sask. L. R. 420.— 
CAN. 

PART I. SECT. 10, SUB-SECT. 1. 

« (p. 150) i. .1— Cl7N- 

NINOUAM V. XoimiEBN BANKl.Va CO.. 
Ltd.. (1028) N. L 112.— IR. 

M. ffigki to rite eoftMeni for adding 
bank aa party .] — A local manager of 
a bank tuui aatltority to give tbe oon- 
sent In writing required by Hales of j 
CL. r. 41, for the adding of a pltf. — t 


Kitsch w. Peat, fl92?l 2 VV. VV. TL 174 ; 
63 D. L. R. 408 ; 15 Sask. L IL 324.— 

CAN. 

f (p, 1(50) J. .^~The lofTrtl 

manager of a bunk. Iil answer (o the 
inquiry of a cuHtorner, informed him 
that a cheque held by him was good, 8: 
tho customer Indorsod tho cheque 
loft it with the manager txi Lie applied 
against Ids debt to tho bank, &. relying 
on such assuranco. XHTrndttcd ids 
position os against tho maker of the 
clioque to l>e altered to his projudioo. 
On tho failure of the maker to provide 
funds to meet the cheque : — T/eld : the 
bank was estopped from den}drig Mint 
tho customer paid In the arntiunt re* 
presonlofl by the chciiue. — Ba.vqck 
P’R oriiKLAfiA V. Bku.vkt, [1925] 2 
W. W. U. 447.— CAN. 

f (p. ICO) IL .)-Tbc 

iM!c«*pf4ince of 0 chwpio by a local bank 
inanogT'r Is tdnding on tbe brink. 
alUiough Rt the time tho ilrawer Ijiah 
insutlioient funds to meet It.. — L khuo 
V, La Han^T'K D'Hoohklaoa, (1926) 1 
D. L. R. 433; (J926I 8. C. IL 76. - 
CAN. 

235 iiJ. - Ualnlity of faink.]- 

Th.'ft. iiank held liable for the Ions 
^u^)taine<l by a customer Itecaiwo of 
tho mlMupprotiriation by the bank's 
lo(Mil manager of money W'hlch Mo* 
cMistomor lK‘cn iDdnoorl by the 

manager to transfer from his a<'C!oiiiit. 
to the manager for Mm* purrsise of 
investment. .Mack ». Roval Bank of 
Canada, 119311 2 W. W. R. 417; 

3 I). L. R. 237 : affff..liu:il j 2 1). L. R. 
538 ; 1 W. W. R. J9H. ~ CAN. 

236 Iv. . I — 7’be manager of 

a hs-al branch of deft, bank suggesUsl 
an Investment to pltf. who had an 
acT'ourit in the saTlrigs bank dept. 
Pltf. signori a cheqttf5 payable tn nasli 
on ls-ar<?r for the ainount re<iuln.‘d &. 
gave It to tho manager to compbfU' the 
Investment, when ho appro vtsl of It. j 
.Some time later the manager told pltf. 
tiiaf the Invirstmcnt was nnsatinfuctory | 
ic that the money was still In the bank. 
AlKiut two months after he was given 
the cheque the manager paid it Into 
his own aocoont to cover shortages for 
money he liad taken from the bank. 
In an action to recover the amount of 
the cheque from the Ijank : — IfeMi : 
the bank cannot take advantage of lt« 
own manager's improper tiec of the 


cbixpii) to iniiko good Ids tliidts from 
If. & plif. was entitled to judgment. 

MehoNALP e. llovAL Hank ok 
t'ANAl»A (1929). 41. II. C. R.4.'i0. -CAN. 

245 I. Guaranteeing repayment of 
loan — Made by third party to cuatomer,] 
— field: not within the ostensible 
authority of a local branch manager 
of a bank. — Hticvknk v. Mrrhiiantb 
Bank of Canapa, (1020) 1 W, W. H. 
52 ; 49 D. L. IL 528 ; 3U Man. L. IL 
46.— CAN. 

248 II. Delivery up of keya to 

1 purchaarr fnmi cuatomer wiihtut i/rflitm 
c/iHTTic.l — Pltf. snld bis business & 
ugrefH) to assign to Min pumhasers the 
lease of the premim's upon whleii the 
buslnrHS wuh curried on. Pltf, sent 
the keys of the {Tremdses to deft. C., 
manager of a branch of deft, bank. In 
a letter, in wldch ho requested (J. to 
hand the keys to W., one of the 
piirchaserH, upon woelvlng from W. a 
chcnnjc for a nained sum. C., %vlthoiit 
getting Mx; cheque, gave up the keys 
Ut Mie landlorri of the priTmlsos, who 
handed them to W, ; — Held: (1) C. 
had failed to carry out the terms of 
Ids InslructionN ; (2) the keys wore 

sent to C. In his ear>aclty as manager, 
& Mie transaction was within the scope 
of his antliority as such ; (3) the onus 
of proving damage was on pltf., ie 
ho had not satisGod It. — OAnnKR v. 
Vsios Bank or Canada (1919), 
46 O. L. R. 129; 17 O. W. N. 16.— CAN. 

250 11 a. .1— As tho 

therms of 5fercanlllc Law (HcoMand) 
Aincmiruont Act, 1856 (c. 00), s. G, 
are ii non id vocal itc unambiguous, they 
cahnot bo constnied as relating only 
to the oowo where the roproseniatlons 
are founded on as Mie basis of a sub- 
stantive action hut must equally 
apply whore they are founded on 
in defence. — IJ.vioN Dank of Shot- 
la vd V . Taflor, (1925 j 8. C. 835.- 
5COT. 

sd. Aarering to forward bankera* 
draft. 1 — field : as the promise by the 
acting manager to forward the draft 
was a voluntary act without remunera- 
tion & not part of his duty os an officer 
of the bank, the bank %vas not liable 
for his failure In _performhig It. — 
Maxwell o. IT.vion Bank or Canada. 
(19221 1 W. W. IL 7 ; 89 D. L. IL 180. 
—CAN. 
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rights. — ^Baines v » National Provincial 
Bank, I/td. (1927), 96 L. J. K. B. 801; 
137 L. T. 631 ; 32 Com. Cas. 216. 

272. Add. AnnoUUions : — Consd. Joachimson v* 
Swiss Bank Corpn., [19211 3 K. B. 110. 
Held. London Joint Stock Bank v. MAcmillan 
& AHhur, [1918] A. C. 777. 

274. Add. AnnotcUion : — Consd. Re Farrow's Bank, 
[1923] 1 Oh. 41. 

274a. Bank stopping payment before final 

elearanoe of cheque received for collection.] — 
Re Farrow's Bank, Ltd., No. 479a, post. 

276. Add. Annotation : — Refd. Garrard v. James, 
[1925] Ch. 616. 

276, Add. A nnoialion : -Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

276a. At branch where account 

kept.] — In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt. — 
RjCHARDflON V. Richardson, [1927] P. 228 ; 
96 L. J. P. 126 ; 137 L. T. 492 ; 48 T. L R. 
631 ; 71 Sol. Jo. 696. • 

277. Add. Annotation : — Refd. Halliwcll v. Ven- 
ables (1030), 00 L. J. K. B. 3.53. 

281. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

282. Add. AnnotaiiofUi : — Apld. British American 
Continental Bank 6. British Bank for Foreign 
Trade, [1926] 1 K. B. 328. Refd. Admiralty 
Comrs. V. National Provincial & Union Bank 
of England (1922), 127 L. T. 462; Jones v. 
Waring & Gillow, [1920] A. C. 670. 

282a. Account opened In assumed name — Payment 
in of cheque obtained by duress — Payment out 
on forged cheques — Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £125,000, money had 
& received by defts. to his use. Pltf.’s case 
was that on account was opened in bis name 
at a branch of deft, bank by some one other 
than himself, that a cheque for £150,000 
payable to his order was paid into the account, 
& that on the following day a forged cheque, 
purporting to be drawn by pltf., for £180,000 


was cached by one H.» the balance being 
afterwafda withd^wn by H., by means ol 
other forged chequee. Defts. luleged that 
the cheque for £lw,000 wae obtained by a 
blackm^ing conspiracy from one A., who 
was discovered by one N. with pltf. *8 wife 
in compromising circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts. elleg^ to include, 
among others, pltf., pltf.’s \^e, & H. & N. 
Pltf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instnicted H., who represented himself to 
be a solr., to take divorce proceedings, & 
that, when the sum of £25,000 was hemded 
to him by H., he, pltf., passed the amount 
on to his wife & said that he would have 
nothing more to do with her, A that he 
learned later that A. had paid £150,000. It 
was to recover the difference between these 
two amounts that the action was broi^ht. 
The jury found that there was a conspiracy 
to get money from A. by catching him with 
pltf.*B wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to part with the money through fear, 
As that his parting with it was not free & 
voluntary : — Held : pltf. never got the pro- 
perty in the cheque for £150,000 & could 
not sue in conversion, & be had no right to 
sue in contract because the dealing with 
deft, bank were not on his behalf, & therefore 
be had no title to the cheque, & the action 
failed. — Robinson v. Midland Bank, Ltd. 
(1926), 41 T. L. R. 402; 69 Sol. Jo. 428, 
792, 0. A. 

284a. Effect of mere book entries.] — In 

dealings between banker & customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him ; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — ^British & 
North European Bank, Ltd. v. Zaijsstbin, 
[1927] 2 K. B. 92 ; 96 L. J. K. B. 639 ; 137 
L. T. 127 ; 43 T. L. R. 299. 

289a. Bills speolfioaUy appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to open two accounts in his name, 


PART II. SECT. 1, SUB-SECT. 2. 

b i. .] — Rrandon V. Bank of 

Montrsal. 11920) 4 D. L. R. 182 ; *09 
0. L. R. 268.--CAN. 


276 va. .] — A do* 

S oslt of money lu a bank to moot a 
raft is not payment of tho drafts The 
uionoy so doposlt/Od must bo appro* 
priated by the deposttor thereof to the 
draft. Wlioro the bank In authorised 


80 to appropriato the money it acta In 
doing so as agent of the deposttor, 8c, 
if it ratla to carry out ita duties ns such 
agent, the loss falls ou Ita nrlnoipal. 
It is possible for a bank while aotiiig 
ivs airent of the drawer of a draft for 
the purpose of oolleotlng it to act also 
08 agent of the drawee in appropriating 
the money. — B rantford Oordagb Oo. 
V. Milnb, [1925] 1 D. L. R. 862 ; [1826] 


1 W. W. U. 911 ; 36 Man. L. R. 17 ; 
a/Tff.. [imj I D. L. IL 92; [1925] 1 
W. W. H. 442.— CAN. 

276 vii. Jn Canadum paper 

in American hank — In what currency 
payable by bank.l — UeJd : pltf.'s de- 
posits created merely the relation of 
debtor & creditor. & the bank's obliga- 
tion under that relationship was to 
repay the exact amount of money 
wnion was received on deposit. 
Whether amounts of deposits repayable 
in Canadian or American currency 
discussed. — Sheppard t. First Inter- 
national Bank or Sweet Grass. 
[19241 1 D. L. R. 582 ; 1 W, W. R. 
290.— CAN. 

276 vUi. Cheq^ie ddimd 

to bank to be eoMed.]— The foot that 
the holder of a cheque delivert it to a 
bank to be cashed does not constttute 

16 


a deposit nor render the bank bis 
debtor. & the bank has no right to 
set off against the proceeds of the 
cheque a debt owli^ to it by the 
holder.T— Rotxel v. royal Bank of 
Canada, [19181 2 W. W. R. 791 ; 11 
Bask. L. R. 218.— CAN. 


284 ti. Moneys hdd to inanager*B 

ovm aecovnL ] — Blsnkhorn v. Royal 
Bank (1029), 60 N. S. R. 388.— CAN. 

289 li. ,1 — In the absence 

of any special oontraot to keep a 
custouier's accounts separate a hank 
may oomtdne his accounts In different 
departments of the bank for the pur- 
pose of meeting his Indebtednesa to 
the bank without nottfyiiiK him or 
obtaining his consent tbeieto. — Wal- 
LiNDER V. Imperial Bank or Canada, 
[19251 4 D. L. B. 800 ; [1885] 8 W. W. B. 
408.— GAN. 
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^ holds bills which the oiutomer has 
^ sccoiint, is 
custooier’s consent, 
fco transter the proceeds of such bills to the 
other account. — Q rkbkhalob (W. P.) & 
Bank of Manchbster. [19241 
2 K. B. 168 ; 98 L. J. K, B. 844 5 181 L. T. 637^ 

Held. Taxation Oomrs. v. 

ScotUsh & Australian Bank, [1920J 
A* C. Oo3* 

292a« — — (1) The word ** cus- 

Exchange Act. 1909 
Commonwealth), s. 88 (1), 
which IS in the same terms as the above sect, 
sullies a relationship in which duration is 
not of the essence, A includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 

(2) The negligence referred to in the sub- 
sect. is negligence in collecting the cheque, 
not in opening the account. The test is 
whether the paying in of any given cheque, 
coupled with the circurastances antecedent 
& present, was so out of the ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, A caused him to make 
^qiiiries. The standard of care required 
is that derived from the practice of bankers 
— Taxation Oomrs. u. Enolish, Scottish & 
Austhalian Bane [192^] A. 0. 683 ; 89 
L. J. P. C. 181 ; 123 L. T. 34 ; 30 T. L. R. 
805, P. O. 

.4n:u)te«on« in (2) Apld. Hampstead Grdnfl. v. Barclayt 
Bank (1923), 30 T. h. R. 229. Conad. AuohteronI ». Mid* 
land Bank. 119281 2 K. B. 294. Apld. Lloyds Bank w. 
Uiarter^ Bank of India. Australia & China. {19291 I 
SUngsby v. Woatmlustor Bank. Ltd., 
119.111 1 K.. B. 173. Redd. Underwood v. Bank of Liver* 
pool. Same V. Barclays Bank, {19241 1 K. B. 775 ; London 
S Shipbuilding & Iloiiairiiig Go. r. Barolaya 

Bank (1925). 31 Com. Oas. 67. 

292b. Another bank for whom cheque 

oollected—BUls of Exchange Act, 1882 (c. 61), 
8.82.] — (1) 'rhe word “customer” in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “receives payment ” in the 
sect, apply to a bank which receives payment 
as a collecting bank. — Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297 ; 
96 L. J. K. B. 919 ; 137 L. T. 693 : 43 
T. L. R. 639 ; 32 Com. Cas. 369, 0. A. 

293. Add. Ciiafion 88 L. J. K, B. 66. 

Add. AnnofafioiM : — Consd. AuchteronI v. Mid- 
land Bank, [1928] 2 K. B. 294 ; Greenwood 


V. Martins Bank, Ltd. (1931). 47 T. L. R. 
007 ; SUngsby v. District Bank, Ltd. (1931), 
47 T. L. R. 687. Montd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 ; 
Re Polemis A Furness, Withy, [1021] 3 K, B. 
660 ; Jones v. Waring A Giliow, [1926] A. C. 
670. 

208a. Ramittance sent abroad on request — Obliga- 
tion of bank.]^Pltfs., customers of dem., 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
A defte. sent a cheque by registered post 
to him i>ersonally. The cheque never 
reached him, but someone apparently put 
on it a forged indorsement or his name, A 
it was eventually cleared through a bank in 
Poland, A defta. debited pltm. with the 
amount. In an action for negligence pltfs. 
alleged that defts. should have sent the 
che<j{ue by a letter which was Insured in 
addition to being registered : — Held : as the 
loss of a cheque was a rare occurrence, A 
as the standanl of dofts.’ duty should not 
be measured bv a consideration of all the 
precautions which subsequent events might 
suggest, the action failed. — O se Gerbll- 
8CHAFT, ETC. V. JEWISH COLONIAL TBCST 
(1927), 43 T. L. R. 398. 

} 800. Add. Annoiaiiona : — ^Apld. London Provincial 
A South Western Rank v. Buszard (1918), 

36 T. h. R. 142. Refd. Brown v. Swan (1921 ), 

37 T. L. R. 787. 

SOI. Add. Annoiafions : — Consd. Brown v. Swan 
(1921), 37 T. h. R. 787. Refd. Calico 
Printers’ Assocn., Ltd. v. Barclays l^ank 
(1931), 146 L. T. 61. 

302. Add. AnmMiona : — Retd. Republica de Guate- 
mala V. Nunez, [1027j I K. B. 669 ; Richard- 
son V. Riciiardson, [1927] P. 228. 

303. Add. Citation: — 63 Sol. Jo. 246. 

304. Add, Annoiaiiona: — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301. Refd. Kimber 
Coal Co. V. Stone A Rolfo, [192«] A. 0. 414; 
Kettle V. Dunster A Wakefield (1927), 43 
T L R. 770. 

306. Add. Annotationa : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 146 
L. T. 61. 

310. Add, Annoiaiiona : — ^Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ex p. Trustee, [1910] 
B. A O. R. 99. 


298 I. Dratcing cheque — CurAomet'a 
auiy to bank.} — A customer of a hank 
owes a duty to the bank In drawing 
cheques to take reasonable ft ordinary 
precautions against the amount of the 
cheque being raised by forgery, ft If 
as the natural ft probable result of the 
neglect of those precautions the amount 
is so increased the customer must bear 
the loss as between himHclf ft the bank. 
The duty of a customor to draw up his 
cheque without negligence la the same 
with respect to a cheque on a savings 
account as in the case of a cheque 
on a oorrent account. — ^^Wux v, Bamc 
OF MoimiKAL. {19S1J * W. W. R. 364 ; 
3 O. L. R. 526.— CAN. 


•d. VnauthorUed withdrawal of sum 
from aeeouni by manaofr—Onus of proof 
o/repajenenl.}— F., a local branch bank 
manager, took without authority 
certain sums from 8.*s account in the 
bank. 8. haring died, bis exors. sued 
w bank ft F. to teoover tbeae sums 
Udd : on the evidence, defts. had not 


acquitted themselyes of the onus of 
establishing repayment, ft pltfs. were 
entitled to recover.— S tkwabt v. 
Royal Bank or Canada ft Fkaber, 
[1930] 8. C, R. 544 ; 4 D. L. R. 094 ; 
reeg., {19301 2 D. L. R. 017 ; 1 M. P. R. 
302.— CAN. 


PART II. SECT. 1, BUB-SECT. 8.— A. 

801 li. ^.1 — For certain 

limited purposes a branch bank may be 
treated as a separate onrsnlBation, but 
for all purposes of liability a bank is 
a unit ft indivisible. — W hite v. Royal 
Bank of Canada. (19231 4 D. L. R. 
1200; 63 O. L. R. 643.— CAN. 

■a. Forvjordinq io another branch 
dnoumsnts for rn1leciirmr--N raligence. ] — 
Where a branch otSce of a bank. In 
the usual course of banking bnslneiw 
for reward, sends to another ofTloe of 
the bank for collection on behalf of 
a customer negotiable documents of 
debts, such as psrtleipation oertilloates 
lasuea by the Osoadian Wheat Board. 

17 


which, having been Indorsed by the 

E roduoer, are, In effect, mode payable 
> bearer on surrender thoroof. « whose 
tenns deny resnnnNibilitv In the Wheat 
Board with respect to Indorsements, ft. 
falling to receive a return letter of 
acknowledgment, the sending office 
makes no Inquiry of th© rooelvlug 
office as to the safety of the documents 
nntil after tho lapse of six weoks. It 
Is guilty of negligence. The bank is 
still mure gulltv of negligeiico, when, 
having made trie belated inquiry ft 
loamod that the documents tiave not 
been received at tho other office It 
fails to take immediate stops in the 
quickest manner available to warn 
the debtor liable under the documents 
of the loss thereof, ft thus stop pay- 
ment to any nnauthoiisod person. — 
Nbiaion e. I'NION Bank of Canada. 
H923) 3 W. W. B. 1330.—CAN. 

3081. .y— O aBUIOCB 

V. Canadian Bank of Ooidoebob. 
(1019] 3 W. W. H. 186.— CAN. 
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812* Add, Annoiaiion: — Generally^ Refd. Earle v, 
Hemsworth R. D. C. (1928), 140 L. T. 69. 

817. Add. Annotationa : — Aa to (1) Refd. Joachim- 
sou V. Swiss Bank Oorpn., [1921] 3 K. B. 110. 
Generally, Refd. Richardson v. Richardson, 
[1927] P. 228. 

880. Add. Citation 40 L. T. 404. 


881. Add. Annotation: — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

832. Add, Annotationa: — ^Refd. British Amencan 
Continenta] Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 328 ; Jones v. Waring 
& GiUow, [1020] A. 0. 670. 

883. Add. Annotationa : — Consd. British American 
Continental Bank v. British Bai^ for Foreign 
Trade, [1920] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. 

888a. Payment into account under belief that 

customer alive— Liability to refund.] — Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 
fact, such as the belief that the customer is 
still alive & entitled to the money, the money 
can be recovered back fi*om the bank without 
joining the customer’s legal personal repre- 
sentatives as defts. to the action. — Ad- 
miralty Combs, v. National Provincial 
& Union Bank of England, Ltd. (1922), 
127 L. T. 462 ; 38 T. L. R. 492 ; 60 Sol. Jo. 
422. 

384. Add. Annotationa : — Consd. lie Hodgson’s 
Trusts, Public Trustee v. Milne, [1919] 2 Oh. 
189. Refd. Bradford Old Bank v, SutclilTe 
(1918), 88 L. J. K. B. 86; Albemarle Supidy 
Co. V. Hind (1027), 43 T. L. R. 662. 

388a. Joint account — Including proceeds of 

theft.] — The Admjhalty v. (1908), 

Times, Oct. 29. 

888b. Necessity for demand— Whether condition 
precedent to action against banker on account.] 
— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. -^J oacitimson v. 
Swiss Bank Coupn., [1921] 8 K. B. 1 10 ; 90 
L. J. K. B. 973 ; 126 L. T. 338 ; 37 T. L. R. 
634 ; 66 Sol. Jo. 434 ; 20 Com. Cas. 196, 
C. A. 


Annotationa ;-^0outA. Admiralty Comrs. v. NaUonal Pro- 
vincial & Union Btmk of Enslond (1U22), 38 T. L. II. 402 ; 


lUohardson v. Bichardaon, [1927] P. 228 ; Donglaas v. 
Lloyds Bank (1029), 34 Com. CTas. 263. Bm. Re British 
American Continental Bank, Credit General Lelgeois* 
Claim, [1922] 2 Ch. 589 : Prosperity v. Lloyds Bank 
(1923), 39 T. L. R. 372 ; Tonmler v. National I^vlnclal 
& Union Bank of England, [1924] 1 K. B. 401. 

842. Add. Annotation : — Generally, Refd. I. R. 
Comrs. V. Holder, [1931] 2 K. B. 81. 

842a. Account in credit — Reasonable notice.] 

— In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reason 
able notice, dependent on the nature of the 
account & the facts & circamstances of the 
case. When a banking account, opened by 
pltfs. with defts., & havi^ a credit balance 
of some £7,000, was so interwoven with a 
“ snowball ” scheme of insurance devised by 
pltfs. that it became in respect to subscrip- 
tions to the scheme a part thereof : — Held : 
a month’s notice by defts. to discontinue the 
account was not, in the circumstances of the 
case, sufficient, bub an injunction restraining 
defts. from closing the account must be 
refused. — Prosperity, I/td. v. Lloyds Bane, 
Ltd. (1923), 39 T. L. R. 372. 

842b. Existence of account — Proof of — ^Effect of 
non-existence of entry In material books.] — 
Douglass v. Lloyds Bank, No. 403a, post. 

347. Add. Citation : — aff(j. 8. C. atih nom. Re 
Gross, Ex p. Adair (1871), 24 L. T. 198. 

363. Add. Annotations : — Consd. Banque Beige v. 
Hambrouck. [1921] 1 K. B. 321. Refd. Re 
Hodgson’s Truste, Public Trustee v. Milne, 
[1919] 2 Ch. 1§9. 

380a. Payment of principal’s money to own account 
— Bank without notice — Retention against 
overdraft .] — Re Sangstbr, Green v. Mockbtt 
(1894), 10 T. L. R. 184. 

381a. Trust moneys credited to private account — 
Liability of bank.] — Resp. bank agreed with 
applts. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 
cash, as resps. knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. In numerous cases resps. 
instead of giving the agent cash credited the 
di’afte, wholly or in part, to the agent’s private 
account which was generally overdrawn. 
Applts. sued resps. to recover the aggregate 
amount, "with interest, of specified drafts, 
or ports of drafts which had been thus 
applied ; the agent was not joined as a 


PART 11. SECT. 1, SUB-SECT. 4. 

817 xi. Account in trade name.] 

— Where an Individual keope hlR bank 
aoemunt under a trade name & Is Buod 
R. his banker Ir gomiRhoed, It Ib for the 
bankeri) to Ratisfy tbemHelves that the 
iudmnODt debf^ir named is the person 
keeping such aooouut, & if satiafled 
beyond reasonable doubt that the right 
fund is boing garnisheed to pay it 
Into ct. — Smith v. Gautbcbk, [1917] 
2 W. W. R. 226 ; 23 B. a R. 466.— 
CAN. 


PART 11. SECT. 8, SUB-SECT. 1. 

884 V. .] — Pltf. mado a promis- 

soTT note In favour of S., wluch xras 
dishonoured on presentment. Both 
banked with defts., to whom S. was 
iudobted on overdraft for a greater 
sura than the amount of the note. 
Subsoqucntly pltf. paid £100 Into his 
account, 6c defts. immediately, viithout 
reference to pltf., paid the note tor 
£119 I9s. lOd. & debited pltf. *8 aooonnt 
with the amount by wnioh his funds 
in the bauds of defts. were InsufBoieut 


tp meet the note * : — Held : dofts. were 
at liberty to apply whatever fundR of 
pltf. they had In hand In satisfaction, 

S ru lanlo, of the note of which they were 
lie holders for value. — B rll r. Union 
Bank, [1923] N. Z. L. R, 379.— N.Z. 

PART II, SECT. 2, SUB-SECTT. 2.— B. 

•f. Right of bofUc to refuse to pay.] — 
111 order to hold a banker justilled in 
refusing to pay a demand of ids 
customer the customor being an exor., 
& d^a^\dng a cheque as exor., there 
must in the first place be some mis- 
application, some oreach of trust In- 
tended by the exor., & there must in 
the second place he proof that the 
bankers ore prl^T to the intent to 
make their misappjioatioo of the trust 
funds. If It be Rbown that any per- 
sonal benefit to the bankers tbomselvos 
Is designed or stipulated for, that 
oiroumstanoe shove all others will most 
readily establish the fact that the 
bankers are in privity with the breach 
of tniRt that is about to be committed. 
— Standard Bank v. Bstatk van 
Rhtn. (19261 App. J >. 266.— S. AF. 
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PART II. SECT. E, SUB'.SBCT. S.— A. 

871 I. Joint tiroouni of peraona no< 
partrera — Cheque drawn dr counier'- 
numded by one after decease of other — 
•Payment by bank — Ho right of (action 
in survivor ,] — Radclipfr r. Bank or 
MoxiTtKAL, [19191 2 W. W. R. 887.— 
CAN. 

371 ii. Subaequeni eUdm by one 

to whole account — PoaitUm of bank.}— 
Where a bank deposit Ir made in the 
name of either of two persons it is a 
notifloatiou that either one may deal 
with the funds Sc that the account 
wll) be subject to the oontrol of either 
of tliem in the absence of special 
directions. But upon a subsequent 
notirc to the bank by one of such per- 
Hous that ho claims it all, the bank 
in dealing with the money thereafter 
In any way affecting such claim acts 
at Its own risk. — Hill e. Hoobflaoa 
Bank, [1921] 3 W. W. R. 430.— CAN. 


PART II. SECT. 2. SUB-SECT. 8.— B. 

g. Add ** on appeal, [1919] A. C. 
658 : 88 L. J. P. C. 118 ; 121 L. T. 
100, P. C.” 
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party. Besps. alleged but did not prove 
that the agent had paid for grain by cheques 
on his private account. The Ct. of Appeal 
ordered an account to ascertain what loss 
applts. had sustained : — Held : resps. having 
been parties to a misapplication of trust 
funds, applts. were entitled to judgment for 
the amount sued for. — British America 
Elevator Co. r. Bank op British North 
America, [1919] A. C, 658 : 88 L. J. P. C. 
118 ; 121 L. T. 100, P. C. 

887a. .] — For some years before 

1919 one U., a merchant, had a banking 
account at defts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
* which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts, of 
assocn. of the co. Incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with dcfts. as before, they 
having notice that bis business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but dofts. had no knowledge of that fact. 
U., as sole director, became poss#*8sed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them “ A.L.U., Ltd. — A.L.U, sole 
director,'* & paid them into his own account 
with defts. instead of paying them in to the 
CO. *8 account with the other bank. Defts., 
without inquiring whether the co. had a 
separate banking account, collected the 
choqiios & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 
co., as be owned all the shores, & overlooked 
the materiality of the cheques b^ing drawn 
in the co.'s favour Sl not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques : — 
Held : (1 ; defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds : first, that the act of an 
agent paying fils principal’s cheques into bis 
own account was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence ; &, secondly, that U. when 

paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the CO., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act. 1882 (c. 01 ), s. 82. 

A customer of a bank paid into his account 
some cheques to which he had no title. 
Inunediately on his so paying them in the 
bank credit^ him with the amounts of the 


cheques in their ledger, but there was no 
agreement between the bank & the customer 
that he should be allowed to draw against 
the cheques before thev were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds : — 
Held : (3) apart from any question whether 
the bank h^ notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
does not make them holders for value ; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
— Underwood (A. L.), Lid. r. Bank of 
liivETiPOOL, Same v. Barclays Bank, [1924] 
1 K. B. 775 ; 93 L. J. K. B. 690 ; 131 L. T. 
271 { 40 T. L. R. 302 ; 68 Sol. Jo. 716 ; 29 
Com. Cas. 182, 0. A. 

Anwtaiinns: — Aa to (1) Apld. London 8c Montrose Ship- 
building 8c Repairing Co. v. Barolays Bank (192.'>1. 31 
Cniii.Cas. fl7 ; Liggett (Liverpool) r. Burelayf* Bank (1027), 
1 37 L. T. 443. Oonid. Auohtoronl v. Midland Bank, [19281 
2 K. B. 294. Apld. Lloyds Bank v. Chartered Bank of 
India. Australia 8c China. (19291 1 E. B. 40. Reid. 
Kreditbank Cossol G. m. b. U. v. Sohenkore, [19261 2 
K. B. 450 ; Houghton w. Nothard, Lowe 8c Wills. [1927] 
1 K. B. 246 ; Ponton Textile Assocn. v. Thomas (1929), 
4.5 T. L. R. 264 ; Roekltt e. Barnott, Pembroke 8c Slater, 
[19291 A. C. 176; Slingsby v. Westraiiistor Bank. Ltd., 
[1931] 1 K. D. 173. Ab to (2) Consd. Loudon 8c Montrosu 
Shipbuilding 8c Repairing Co. e. Barc:lays Bank (1925), 
31 Com. Cas. 67. Re!d. Robinson v. Midland Bank (1925), 
41 T. L. R. 402. 

389. Add, Annotations : — Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Banquo 
Beige pour I’Etrangor (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 123 L. T. 495. 

891* Add. Annotation : — Dlstd. Re Harrison, Day 
V. Harrison (1920), 90 L. J. Oh. 180. 

891a. Cheques drawn by wife on bank 

manager’s advice — Title of wife to balance.] 
— A husband, in 1908, transferred the 
money standing to a current account at his 
bank in his own name inte the joint names 
of himsc3lf his wife. He did not inform his 
wife of the joint account, alwap drew 
cheques on the account himself. lie died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
bis death, when he was in failing health 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the Joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. The wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials A containing 
the deposit receipt A: a document in which 
he said : 1 would like this paying away at 

once If possible as under,” with a list of 
names with amounts against them : — Held : 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 


PART 11. SECT. 2, SUB-SECT. 8.— E. 
StOL Jciid ocooiml of kuaband db 


wiJ&--6ubaeQueni claim by vHfe to vohoU 
aeeouni — Bank eniitUd to ad oO awns 
advanced far hviband*a benefii before 
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notice of claim.} — Hill v. Hoctbrlaoa 
Bank, 11921] 3 W. W. R. 430.--CAH. 
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that the hueband regpded the deposit as his 
own property. — Be Harrisok, Day r. Har- 
Risox (1920), 00 L. J. Oh. 186. 

402. Add, AnnotcUiona : — Refd. Joachimson v. 
Swiss Bank Oorpn., [1021] 3 K. B. 110 ; 
Douglass V, Lloyds Bank (1929), 34 Clom. 
Cas. 283. 

402a. Effect of need for notice of withdrawal.] — 

There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal. — lie Glexdikxino, Stbsil v. 
Glbndinning (1918), 88 L. J. Ch. 87 ; 120 
L. T..222 j 63 Sol. Jo. 166. 

408a. Loss of light to repayment — ^Laches.] — In 
May, 1866, one F. deposited £6,000 with a 
Birmingham branch of deft, bank, upon the 
terms that be could withdraw the money at 
any time on giving fourteen days* notice, & 
that interest should be paid on it at the rate 
of 6 per cent, for the nrst three months, & 
thereafter at .the current bank rate for the 
time being. In Aug. 1866, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, & a note of the payment was 
indorsed on tiie deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest ■& no record of any 
demand by P. for payment. F. died in 1893. 
In 1927 a relative of F. discovered the deposit 
receipt amon^t some old papers, & sent it 
to the surviving exor. & trustee of F.’s will. 
He gave deft, bank formal notice to pay the 
£3,500, balance of the principal £(1,000, 
together with interest, in fourteen days. 
The bank refused to pay, on the ground that 
it must be presumed that the deposit must 
have been repaid long ago. The exor. then 
brougitt this action to eufoi'ce payment, & 
the bank pleaded presumption of payment ; 
& although they refused to plead 8tat. 
Limitations, they claimed relief on the ground 
that F. A; his representatives had been guilty 
of laches : — Held : although defts. could not 
produce evidence of repayment, the proper 
inference from all the circumstances was that 
that money must have been repaid, & the 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 
entry In bankers’ books primd facie evi- 
dence of an account. 

Qu . : whether the non-existence of any 
entry In material books is primd fade 
evidence of the non-existence of an alleged 
account. — D ottqlass v. liLOYDS Bank, Ltd. 
(1929), 34 Com. Cas. 263. 

400. Add, Annotaiion : — ApM. Re Westerton, 
Public Trustee v. Gray (1010), 122 L, T. 264, 

400a. Assignment by order in writing to bank to 
pay third party sum on deposit — Unlndorsed 
deposit receipt — Letter to assignee.] — About 
a year before his death, which happened in 
1917, testator handed to his lanmady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it. 


when he took it from her hand * said he 
would keep It for her A locked it up in his 
despatch box. After testator’s deaui there 
was found in his despatch box an envelope 
containing : (1 ) A deposit receipt for £500 
deposited with his bank in 1014 ; (2) an order 
in writing signed hy testator directing the 
bank to pay to G. the sum of £500 then on 
deposit; & (3) a letter addressed to G. ^ 
” You have Iwn very kind to me ds I desire 
to make some return by giving you the 
amount £500 now on depoMt at the . . . bn^ 
aa per receipt enclosed.” The deposit receipt 
was not indorsed by testator & no notice 
was given to the bai^ of any assignment till 
after bis death, the interest on the sum on 
deposit having been carried by the bank to 
his current account : — Held : there was a 
valid & complete mft to G. of the sum on 
deposit by way of assigi^eTit under Jud. 
Act, 1873, 8. 26 (6).— Er Wksterton, Public 
Trustee v. Gray, [1010] 2 Ch. 104 ; 88 
L. J. Ch. 392 ; 122 T*. T. 264 ; 63 Sol. Jo. 410. 

Atmoiation: — Appnrd. & Apld. RepubUca de Guatemala 
V. Nune*, [19271 1 K. B. 66B. 

412. Add, Annotaiion : — Refd. I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

481. Add. Annotaiion : — Refd. Cohen v. Roche 
(1926), 95 L. J. E. B. 045. 

458. Add, Annotation : — Refd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 626. 

464. Add, Annotation : — Consd. Slingsby v, West- 
minster Bank. Ltd., [1931] 1 K. B. 173. 

450a. Contract to print notes — Notes printed with- 
out authority — Liability to bank.] — Pltfs., a 
Portuguese bank, made with defts., who were 
printers, a contract which provided that 
defts. should print the authorised notes for 
the bank, the plates being left in defts.’ 
possession & being intended to be available 
only for the purposes of the bank. By means 
of an elaborate fraud defts. were induced 
by an unauthorised person to print from the 
plates a large quantity of notes & to deliver 
the notes to him, A the result was that these 
notes were put into circulation. In conse- 
quence of the fraud pltfs. honoured a large 
number of the spurious notes, & on learning 
the facts they found it necessary to withdraw 
all the genuine notes of the same issue from 
circulation as tiiey had, at that time, no 
means of distinguishing the genuine from 
the spurious not^. In an action for breach 
of contract, negligence, or conversion : — 
Held. : it was an implied term of the contract 
that there was to be no use of the plates for 
any puipose not authorised by pltfs., &, 
there was an absolute duty on defts. not to 
print or deliver notes of pltf. bank without 
the authority of the bonk, &, even if defts. 
were bound only to take reasonable care to 
avoid such acts, defts. had, on the facts, 
fallen short of the standard of care required 
bv the special nature of the business, & 

P ltfs. were entitled to recover. — ^B ango db 
’ORTUQAL V. WaTKRLOW & SONS, LTD. 
(1930), 47 T. L. H. 214 ; 76 Sol. Jo. 81 ; 
on appeal (1931), 100 L. J. K. B. 466, G. A. 


PART 11. SECT. 4, 8UB-8B0T. 8. I Bake of Canada, 1881] 8 W. W. R. 
•ff. Manev paid to retire draft — — CAN. 

Failure of purpnee for iiAioft draft paid 
— Uabiluy of bank to r^nd,} — Held: 
pitta, ooiud reoorer from the bank the 
amonnt paid by them to retire the 
draft. — G ibbons & Oabnss e. Royal 
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e|. Delav in tranmnuttne draft — 


pro- 

for- 


ward the draft wae' a FolimtaiT act 
without remuneration & oot pcirt of 
hie duty ae an ofBoer of the bank, 
the bank wae not liable tor hie failure 
in performlnff it. — M axwvll «. Umeur 
Bank or Canada, [1088] 1 W. W. B. 
f ; 69 D. L. R. 160.--CAII. 
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4Wb- — — ^ Mewiire ot damsses.]— Pltfc., 

who acted as bankers to the Portuguese 
Govt., were autitorised to issue notes as 
currency up to a certain limit. They were 
under a obligation to keep an amount 
of gold which bore a varying percentage 
to the amount of notes in circulation, but the 
currency had been inconvertible since 1891, 
d; it was probable it would ren^in incon- 
vertible for an indefinite time. The notes 
issued by the pltfs. were the only legal 
tender in Portugal. Pltfs., who had their 
head office in Lisbon, in 1922 & 1924 entei-ed 
into a contract with defts., who were printers 
in London, for the printing & supply of bank 
notes. The plates from which the notes 
were printed were left in possession of defts., 
& were not to be used for any purpose other 
than a purpose authorised by the bank. 
By a criminal conspiracy in 1024 & 1925 
on the part of a number of persons, defts. 
were induced to print a large number of 
notes from those plates, or plates copied 
from them, pu^orting to be notes issued by 

E ltf. bank, without the authority of the 
ank, & these unauthorised notes were 
delivered to the conspirators & put into 
circulation in Portugal. Upon discovery of 
the forgery in Dec. 1925, tno bank issued a 
notice withdrawing all the notes of that 
issue, the V. da G. issue that had been forged, 
&, from Dec. 7 to Dec. 26, 1925, they paid 
in genuine notes for the unauthorised notes 
presented as well as for the genuine notes of 
that issue. Prom Dec. 1926, to the end of 
1927 the exchange value of the escudo 
remained at ninety -six to the £1. In an 
adtion brought by pltfs. claiming damages for 
breach of contract, negligence & conversion, 
the trial judge gave judgment for pltfs. for 
£569,421 in respect of breach of contract & 
conversion on the part of defts., holding that 
pltfs. were entitled to damages to the 
amount of the English exchange value of all 
the new genuine notes paid out by the bank 
to replace the false notes from Dec. 7, 1925, 
the date of the withdrawal of the V. da G. 
issue, to Dec. 10, 1925, but disallowed their 
claim for any new genuine notes so exchanged 
after that date, £80,000, on the ground tliat 
if pltfs. had acted reasonably, by that date, 
they could have obtained from defts. informa- 
tion as to tests, which would have enabled 
them to distinguish between tiie false and 
genuine notes presented for payment. Defts. 
appealed on the issue of damages, & pltfs. 
cross-tmpealed as to the deduction of £80,000 : 
— Held : the damage done to pltfs. by the 
calling in of the V. da G. issue, genuine ^ 
false, though this was a voluntary act on 
their part, was recoverable as damages from 
defts. up to the time that it was possible for 
pltfs. by reasonable exertions to liave 
obtained from defts. information as to one 
of the tests which would have enabled them 
to distinguish between a large number of 


tiie genuine and false notes, and that this 
date was Dec. 9, 1925. Accordingly, defts. 
were responsible for the following damages : 
(1) the English exchange value of the genuine 
new notes issued in replacement of aU un- 
authorised notes on Dec. 7, 8 9 ; (2) the 

English exchange value of genuine new notes 
issued in replacement after Dec. 9 of such 
unauthnriaea notes as could not have been 
discovered by that test until further tests 
could be ascertained ; & (S) for the cost of 
printing of notes in replacement of the new 
genuine notes issued in exchange for genuine 
notes of the V. da G. issue reasonably called 
in, &; these amounts should be assessed at 
£300,000, — ^Banco de Portugal v. Water- 
low Sc Sons, Ltd. (1931), 100 L. J. K. B. 
466 ; 146 L. T. 362 ; 47 T. L. R. 869, C. A. 

Antiotaiion The Edison (1931), 47 T. L. R. 635. 

479. Add. Annotaiion : — Refd. Sutters v, Briggs, 
[1922] 1 A. C. 1. 

479a. Cheque credited before clearance — Whether 
bank holders for value — Bank stopping pay- 
ment before final clearance.] — (1) Where a 
customer pays a crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
is a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) if the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only rc^ceive & hold the proceeds as 
collecting ^ents for their customer, & not 
on the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
following on the stoppage the liquidator must 
pay the full proceeds of a cbeq\ie cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up . — He Parrow^s Bane, Ltd., [1923] 1 Oh. 
41 ; 92 L. J. Ch. 163 ; 128 L. T. 332 ; 67 
^Sol. Jo. 78; [1026] B. & C. U. 8, O. A. 

479b! .1 — Underwood (A. L.), IjTd. v. 

Bank of Ijvbkpool, Same v. Barclays 
Bank, No. 387a, ante. 

484. Add. Annotation : — Raid. Guaranty Trust 
Co. of New York v. Hannay, [1018] 2 K. B. 
623. 

485. Add. Annotation : — Consd. Calicf) Printers’ 
A sjsociatiou, Ltd. v. Barclays Bank (1031), 
145 L. T. 51. 

487. Add. AnnouUion : — ^Refd. Jones v. Waring 
A OUlow. 1 1926J A. C. 670. 

498. Add. AnnoicUione : — Apld. London Provincial 
&> South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921). 
87 T. L. R. 787. 


PART U. 8BCT. ft. BUB-OBOT. 1. 

ftftftl. Stoppage of barnffthequi 

for debt — Debt not pMh-Vutov Bank 
OF OAKADA V. NETrUETON (1924), 6ft 
O. L. B. ft48.--CAM* 

PART U. SECT. ft. BUB-8ECT. 1. 
oL oo. drew bUlt of ex- 

obMSfft vpon coftoroew to whom tb^ 
bad anpplled fooda A wbo aooeoted the 


MUa. The oo. indorsed the bills in admitted : — TIeid : the blils, havinK 
blank, A delivered them to a bank tor boon indorRsd A dollvorod to the bunk 
coileciion. The oo. went into Uqnlda- for the limited purpoec of coticctlun, 
tion. Ite oorrent acconnt with the remained asM)ts of the co., over which 

bank was overdrawn to a large amoont. the bank held a more right in f«ccuritjr 

In the Uqnidatton tbs bank clahned iu virtue of their lien, A the obligations 
that they were owners of the bills, A under the bills must be valued A 

that they were not bound to value A deducted tor thepurposes of a ranking, 

deduct the obilgatlona in the bills tor —CXydesdalb Bank, Ltx*. t. Senior 
the purpose of a ranking. The bank’s (James Axxan) A Son Liquidatoiis, 
Uen over the prooeeds of the bills was [1986] S. O. 835. — SOOT, 
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527a* What is negligence — ^Defective title of cus- 
tomer — Statutory protection of banker.] — 

SuNQSBY V. Westminster Bank, Ltd., No. 
d91d, post. 

687. Add. Annotaiiona : — Consd. Barclay v. Mal- 
colm (1926), 133 L. T. 512 ; Jones v. Waring 
& GUlow, [1925] 2 K. B. 612. 

588. Add. Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

538a. .] — A. drew a cheque for £700 in 

favour of B. gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current a< 2 Count 
so long aa the overdraft was covered by 
her money on deposit. The bank refused 
pa 3 mient of the cheque, not because of the 
state of A.*s current account, but because 
they doubted A. *8 signature on the cheque. 
A. died before anything further was done : — 
Held : in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; there had been an 
incomplete gift hUer vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. — Re 
Swinburne, Sun’ON v. Fi2atheri.by, [1926J 
Ch. 38 ; 96 L. J. Ch. 104; 134 L. T. 121 ; 70 
Sol. Jo. 64, 0. A. 

540. Add. Annotation : — Refd. Australian Bank of 
Commerce v, Perel, [1926] A. C. 737. 

544. Add. Annotations : — Apld. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Kreditoank Oasscl G. m. b. 11. v. Schenkers, 
[1926] 2 K. B. 460; Houghton v. Nothard. 
Lowe WUls, [1927] I K. B. 246; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 L. T. 
443. 

544a. ,] — A bye-law of applt. co. 

authorised its secretary-treasurer jointly 
vidth any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were frauduUmtly 
signed by the director jointly with the 
secretary-treasurer, & after indorsement were 
placed Dy resp. bank to the credit of an 
account which the director had with them. 
Reaps, collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
applts.* account sufficient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts upon which he had authority 
to draw, & paid it into applts.’ account. 
Applts. sued reaps, to recover the aggregate 
amount of the cheques collected by Uiem ; — 
Held : the action failed, because ( 1 ) resps. 


had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applts.’ account, A 
could not recover the money as having been 
Wd by their bankers in trust for them, 
A (2) applts. had. suffered no loss, & the ct. 
could not investigate applts.’ liability to 
persons not parties to the action in respect 
of the cheques placed to cmplts.’ credit. — 
Corporation Agencies v. Home Bank of 
Canada, [1927] A. C. 318 ; 96 L. J. P. C. 
63, P. C. 

Annotations: — As to (1) Consd. Lloyds Bank v. Chartered 
Bank of India, Australia & China, [1920] 1 K. B. 40. Refd. 
Hcckitt V. Barnett, Pembroke & Slater, U929J A. C. 176. 

546a. Cheques paid to customer’s 

creditors.] — Deft, bank negligently, & in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
AJl the cheques were paid to the co.’s trade 
creditofS : — Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctidne under which a person who has 
In fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf. co. ; (3) 
an inquiry should be ordered into the ciicum- 
stances of payment of each cheque. — 
Liggett (B.) (Liverpool), Ltd. t*. Barclays 
Bank, Ltd., [1928] 1 K. B. 48 ; 97 L. J. K. B. 
1 ; 137 L. T. 443 ; 43 T. L. B. 449. 

Annotation : — As to (2) & (3) Refd. Lloyds Bank v. Chartered 
Bank of India, Australia & China, [1929] 1 K. B. 40. 

546b. Issue of bank drafts to customer’s agent — 
Agent without proper authority — Negligence.] 

— CO. instructed its bankers in writing that 
any two of four named persons, of whom 
three were directors & the foui’th was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or written instructions ; having 
llUed up a requisition note giving particulars 
of the draft required, including the name 
of the payee, ho was handed a draft in 
accordance with those particulars. In Jan. 
1922, it was first discovered that on 41 out 
of 106 occasions upon which drafts had been 
so purchased since Nov. 1918, the accountant, 
liaving entered his own name in the requisition 
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6881. Constructive payment — Cheque 
Ab credit slip stamped “paid.**] — Wnme 
V. Rotal Bank of Canada, [1923] 4 
D. L. IL 1206 : 63 O. L. R. 643.--CAN. 
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646 1. To eterk — Notice of limitation 
of authority. \ — A olcrJt'ci express duties 
were to ooileot amounts due from 


r ln dealers lor freight ohorges, etc., 
on presentation of bills of lading 


& payniont of charges to hand out ware- 
liuuHe receipts, & deposit all moneys 
collected to the orodlt of the Receiver- 
Geneml In a designated bank 8: at 
certain Intervals to remit by draft 
to the head oflioe of the business. 
?uoli ohargee were almost always paid 
to him by accepted cheque A deft, 
bank cashed such a cheque ou it. 
paying the clerk the proceeds : — Uetd : 
the bank was negligent os inquiiy 
should have been made as to the owrk^s 
authority A the unusual act of a 
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business firm cashing such a cheque, 
especially of a large amount, A a 
oertaiu discrepancy between the name 
of the payee in the cheque A the name 
in the indorsement should have aroused 
suspicion. — H. v. Uotax Bank of 
Canada (1920), 1 W. W. R. lv8 ; 60 
D. L. R. 293 ; 30 Mon. L. IL 104.— 
CAN. 

646 il. Haym V. 

Standard Bank, [1927] 3 D. L. 11. 
836; 60 O. L. R. 461; revsd., [10281 
2 D. L. R. 898 ; 68 O. L. R. 188.— CAM. 
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* note, had obtained drafts payable to himself, 

& had misapprcmriated the proceeds, cover* 
ing his fraud by udse entries in the company’s 
books. The resps. having paid the co. under 
a policy guaranteeing the fidelity of the 
accountant, sued the bankers (applts.) in 
veepect of tibe loss after the date of the policy : 
— Meld : the bankers had acted negUgently 
in issuing the drafts without authority in 
accordance with the company’s instructions. 

& were liable in daznages in respect thereof ; 
the frequent repetition of the same irregular 
procedure afforded no defence either by 
way of estoppel, ratification or otlierwise. — 
Bank of Montreal v. Dominion Gresham 
Guarantee & Casualty Co., IjTD., [1030] 
A. C. 669 ; 99 L. J. P. C. 202 ; 144 L. T. 6 ; 
46 T. L. B. 675 ; 30 Com. Cas. 28, P. C. 

548. Add, Annofaiion : — Refd. Brown v. Swan 
(1921). 37 T. L. R. 787. 

549. Add. AnnotcUion : — Refd. Wilson v. United 

(bounties Bank, [1920] A. C. 102. I 

560. Add. Annotation : — Refd. Wilson v. United ' 
Counties Bank, [1920] A. C. 102. 

552. Add. Annotation : — Consd. Ralston v. Rals- 
ton, [1930] 2 K. B. 238. 

654. Add. Annotation : — Refd. Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 372. 

557. Add. AnnotcUiona : — Consd. Re Farrow’s 
Bank, [1923] 1 Ch. 41. Refd. British & North 
European Bank v Zalzstein, [1027] 2 K. B. 
92. 

565. Add. Annotation: — As to (1) Refd. Tolley 
V. Pry (1929), 46 T. L. R, 108. i 

569. Add. Annotations : — Refd. Joachimaon v | 
Swiss Bank Corpn., [1921] 3 K. B. 110; i 
Richardson r. Richardson, [1927] P. 228. 

574. Add. Annotation : — Refd. Brown" r. Swan 1 
(1921), 37 T. L. R. 787. 

585. Add. Annotation : — ^Refd. Jones v. Waring & 
GUlow, [1926] A. C. 670. | 

589. Add. Annotation : — Consd. Westminster Bank | 
V. Hilton (1026), 136 L. T. 315. ! 

B80a. Mistake In telegram — Duty of bank to | 

make Inquiry.] — Pltf., who had an account j 


with defts., on July 31, 1024, drew a cheque, 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. Tbete 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presenU^d 
on Aug. 6, & the bank ofilcials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already bc(?ii 
presented & honoun^d. In an action for 
negligence : — Held : the view of the bank 
offlciSis, that the cheque presented, being 
subsequent to the date of the stop instruc- 
tions, might bo a duplicate? cheque which they 
were bound to cash, was correct, & pltf. 
was not entitled to recover. — Westminster 
Bank, Ltd. v. Hilton (1020). 136 L. T. 316; 
43 T. L. R. 124 ; 70 Sol. Jo. 1196 ; sub nom. 
Hilton v. Westminster Bank, J.tu., 102 
L.T. Jo. 450, H. L. 

592. Add. Annotation : — Refd. Baines r. National 
Provincial Bank (1927), 90 L. J. K. B. 801. 

594. Add. Annotation : — ^Refd. Baines v. National 
Pi-ovincial Bank (1927), 96 L. J. K. B. 801. 

595. Add. Annotation: — As to (2) Refd. Baines v. 
National Provincial Bank (1927), 96 L. J. 
R. B. 801. 

600a. Presentment over counter -Duty of bank to 
pay.] — Pltfs., a partntTship firm at Liveri>ool, 
sold goods to the P. Co. A drew u{)on tlu^ co. 
a bill for a large amount payable*, in three 
months in payment for tlie goods. Tht*. 
P. Co. accepted the bill payable at deft, 
bank at Liverpool, whore they k(*pt their 
account. Shortly before the bill became 
payable the co., who were f-hem ovenlrawii 
at deft, bank, asked that bank to order pay- 
ment of the bill & charge to the mjoonut 
of the CO. Defts. were willing to act upon 
this advice, becauwi they had an arrauge- 
ment for a running overdraft with the (^o., 
& the bill was within the limits of that 
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648 1 . Cfieque drawn on one branch — 
Payment at another — Diahonour on 
preaentatUm.] — A Uank, which pays a 
ohoqae at any branch ezoeiit that at 
which the customer keeps his account, 
must bo assumed to have paid it not 
on the credit of the customer but on 
the indorsement itself. 

A. drew a cheque In favour of B. 
upon the Bank C., !>. branch, 8c B. 
indorsed it for collection in favour of 
L., who received payment from the 
P. branch of the bank, which sent the 
cheque on to the D. branch. The 
lattw dishonoured the cheque, whereon 
the P. branch gave notloe of dishonour 
8c instituted a suit against B. & L. 
for the recovery of the snm paid. The 
detenoe was {inter alia) that the cheque 
having been discharged by paymmt 
there was no power left in the P. 
branch to give notice of dishonour : — 
Held : the payment by the P. branch 
did not operate as a disohance of the 
obegue, the payment having been 
made not on the credit of A. nut on 
the credit of B. 8c, therefore, pHf. was 
entitled to reoover the sum from defts. 
— Raja Jotti Prasap Singh Dks 
Babapcb V. CflOTA Nagpur Banking 
Abroon. (1988), I. L. R. B Pat. 413. — 
IND. 

sk. EJfeei of confirmation by telephone. ] 
— The aooountant of a bank called up 
defts.* ofliee by telephone, .an anto- 

J.8. 


matic telephone, which rang number 
ren^ulred direct without the nirccHsity of 
calling a central ** oporat.or. A 
woman's voice answered 8c, the 
accountant asking for the manager, 
a man’s voice answered. The 
accountant then stated that It was the 
bank speaking Be that the bank hud a 
certain amount of money to pay over 
for the F. Co. ** under protest, ” 8c the 
man at the other end of the vdro said 
** All right ** : — Held : this constituted 
a notice to defts. that the money was 
available at the bank, 8c that it was 
not necessary the penk^n spoken to 
should be identiheu. — FiDwi.fTY Oil 
Sc Gas Co. v. Jansu Drilling Co. 
(AJU.) (1910), 34 W. L. U. 370 ; 10 
W. W. R. 633.— CAN. 


PART IL SECT. 8, SUB-SECT. 8.— A. 


649 ill. Money advanced on 

greed terme — Bank holding reeurity .) — 
^iNUOANR V. Standard Bank of 
;anada. 11921) 3 W. W. R. 814 : 82 
L O. H. 110 : fifi D. L. R. 486. — CAN. 


y 1. DUhonmtr of chequea pay- 

able to aelf .) — A demand made personally 
by a customer upon his banker for 
payment is a two-party transaetlon. 
The refusal of payment cannot give 
rise to the implioatlcm of defamation 
of the enstomer to a thbtl party, which 
necessarily arises when a trader's 
oheque, drawn or indoned in favour 
of a third party. Is presented by the 
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holder Sc dl.slioij/)urod by the bunkor. 
Judgment for pltf. for £2.'>() set aside, 
8c Judgment entered for defts., defts. 
having admitted llablUty to pay pltf. 
nominal damages 8c having paid 
into ot.— K inlan V. UixTKit Bank, 
Ltd., [10281 1. K. 171.— IR. 

PART 11. SECT. 8, SUB-SECT. 4. 

■1. Payinent of Ur notice of 
ynavd — Liability of hrm/c. J -C ariuo<’II 
V. Canadian Bank of (;ommkkok, 
[1010 ) 3 W. W. It. 185.— CAN. 

6891. By telegram — Payment after 
notice of countermand — Negligence .) — 
field: defts. wore guilty of u breach 
of duty as bankers. — K kadii; v. ]{f>YAL 
Bank or Iukland, Ltd., [1922] 2 
I. a. 83.— IR. 

sm. By mdice of death. ] — The duly & 
authority of a bunk to pay a oheque 
cease on notice of tl»o drawer’s death. — 
Curlky V. liRfOQS [Administrator or 
Drury EtiTATic). []920j 2 W. w. H. 
1025 : 53 D. L. n. 351.— CAN. 

■n. .1 — It is not the death of 

the customer, but notice of hla death, 
that operates as a revocation of the 
authority of a bank to pay the custo- 
mer’s cheque. — K k.vdril'k V. Dominion 
I lAVK & Bownar (1920), 47 O. L. It. 
372 ; 18 O. W. N. 138.— CAN. 

so. .] — WiNNirna Sa vingb Bank 

Kenny, [19241 1 D. L. R. 
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overdraft. When tlie bill became due it 
was brought by W., a servant of pltfs., to 
a partner of jiltf. firm, who, at W.’b request, 
indorsed the bill in blank. W., instead of 
^ taking the bill to pltfs.’ bank for the purpose 
of collection through the clearing house, 
presented the bill for payment over the 
counter to deft, bank &> received the money, 
which he then fraudulently converted & 
stole. Pltfs. sued dofts. to recover the 
amount of the bill on the gi'ounds of negli- 
gence, money had &> rticeived, & conversion 
of the bill. Evidence was given at the trial 
that tlier<; is an almost universal custom at 
Liverpool that I j*adc bills should be presen ttid 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidenc<i was also given that 
prestJutatJon of such bills over the counter, 
though most unusual, was not irregular : — 
Held : deft, bank were not liable to pltfs. (1 ) 
on the ground of negligence, because no privity 
of contract existed betwcuui defts. Ad pltfs., 
Ac defts. owed no duty to pltfs. ; (2) on the 
ground of money had Ac received, because 
the drawing of the biJl did not amount to an 
assignment in favour of the payee of funds 
of the drawee, as the acceptors liad no funds 
to meet the bill, wliich was paid out of a loan 
by defts., Ac the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pltfs. as against defts. ; (8) defts. were not 
liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instioimont, 
Ac they paid it in good faith without notice 
of any defect in title & in accordance with the 
law mercliaiit. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, , was always recognised as due 
jjrescntation, suflicieut to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion. — Auchteuoni Ac (’o. i?. 
Midland Bank, Ltd., [1028] 2 K. B. 294 ; 
97 L. J. K. B. (125; 139 L. T. 344; 44 
T. L. K. 441 ; 72 Sol. Jo. 337 ; 33 Corn. Cas. 
345. 

603. Add. Annoiaiion : — Refd. He Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Cb. 221. 

616. Add. Ayinoialior} : — Consd. Auchteroni v. 
Midland Bank, [1028] 2 K. B. 204. 

617, Add. Anvolaiion : — Refd, Wilson v, United 
Counties Bank, [1920] A. C. 102. 

627. Add. Annoiaiion : — Consd. Garrard v. James, 
[1925] Ch. 010. 

629. Add. Ciiaiion 88 L. J. K. B. 65. 

Add. Annoialiona : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Green- 
wood V . Martins Bank, Ltd. (1933), 47 
’J\ L. B. 007 ; {Slingsby v. District Bank, 
Ltd. (1931), 47 T. L. B. 687. 

629a. Space left between name of 

payee & words “ or order.”] — One C., a solr. 
to pltfs., who were trustt’cs, filled in a cheque 
“ l*ay J. 1*. Ad Co. or order ” A: obtained the 
trustees’ siguatures to it. Tlie amount of 


the cheque was to be used by J. P. Ac Co!, 
who were stockbrokers, in the purchase of 
War Loan on behalf of the trust estate. 
C., after the cheque was signed, inserted the 
words “ per C. Ac P.,” the name of his firm, 
between the name “ J. P, &; Co.” Sc the words 
“ OP order.” The trustees had no knowledge 
of the alteration. C. then indoifeed the 
cheque ” C. Ac P.” Ac paid it into the account 
of a CO. to which he was indebted. The 
cheque was cleared AC debited to pltfs.’ 
account at deft. bank. In an action by pltfs. 
against the bank for wrongly debiting pltfs. ; 
— Held: (1) the cheque as altered being in 
the form “ Pay J. P. & Co. per C. & I*, or 
order,” the indorsement “ C. Ac P.” was not 
a good indorsement as it did not correspond 
with the mandate on the face of the cheque, 
Ac it was not paid “ in the ordinaiy course 
of business ” so as to entitle the bank Uy 
rely on Bills of Exchange Act, 1882 (c. 61), 
s. 60, or “ without negUgence ” so as to 
entitle the bank to rely on Bills of Exchange 
Act (c. 61), s. 80 ; (2) it is not negligence 
for a customer to leave a space between the 
name of the payee Sc the words ” or order,” 
since the form of fraud which C. had adopted 
is not such as a reasonable man could be 
expected to foresee or guard against. — 
Slinosby V . Distbict Bank, Ltd,, [1931] 
2 K. B. 588; 100 L. J. K. B. 665; affd., 48 
T. L. B. 114, C. A. 

631 . A dd. Annoiations : — Consd. Ueckitt v. 

Barnett, Pembroke Ac Slater, [1928] 2 K. B. 
244. Refd. IJoyds Bank r. Chartered Bank 
of India, Australia A: China, []020| 1 K. B. 
40. 

634a. — Customer silent —Estoppel.] - 

Pltf. had an account w’ith deft, bank, Ac his 
wife forged his signature on cheques Ac 
thereby drew out all the money left in the 
account, Ad she lent it to her sister. Pltf., 
on discovering the facts, did not at once 
infc;rm the bank, but about nine months 
lak'r, when his wife told him that she w^aukd 
moi’c money for her sistei*, he stakd his 
intention of going t-o the bank, Ad that night 
his wife committed suicide. Pltf. then went 
to the bank Ac told the manager about the 
foiged cheques. In an action by pltf., 
claiming to be credited by deft, bank with 
the amount of the forged cheques, the bank 
l>leaded (a) adoption Ac ratification, & (6) that 
I>ltf. was estopped by his silence from 
alleging that the signatures were foi*geries. 
The tribunal of first instance found that tlie 
foi'ged cheques were honoured through the 
carelessness of the bank oflicials. There 
was no evidence that pltf. had ever adopted 
the forged cheques as his own ; — Held : 
ratilication had no applicability to a forged 
signature, but pltf. was estopped from 
tdleging tbe forgeries because his silence 
until after his white’s death had caused the 
bank to lose their right of action against the 
forger, Ac therefore the action failed. — 
Grkenwood r. Martins Bank, Ltd. (1931), 
17 T. I.. B. 607 ; 37 Cora. Cas. 1, C. A. 

635. Add. Annoiaiion : — Consd. Slingsbv v. Dis- 
trict Bank, Ltd. (1931), 47 T. h. B. 587. 


PART II. SECT. 9, SUB-SECT. 2. 
tp. Note made by extstomer — Banlc ntU 
Itound to debit cnatomer's aocourU after 
nudurUy — To protect endoroer .] — Koval 
Bank op Canada v. MoNauobton. 
11031] 3 D. L. K. 233.--CAN. 


PART II. SECT. 10. 

635 ilm. .]— In an 

action by a custonior of deft, bank to 
recover tlio txggrcgoVe amount of a 
tiumbor of oUequoe forired by a con- 
lldouUal clerk omployed by tbe cue- 
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turner, which were paid by the bunk 
& charged to the customer's account, 
the fraud being AkllfuUy oonoeaJod from 
both ciietomer &. bank : — Uetd : with 
the exception of oertatn cheques 
bearing genuine slgnaturce, the amount! 
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este. Payment to third party without valuable 
conslderation^^Right of bank to recover.]-* 
Deft. H. having possessed himself of crossed 
cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 
employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable i 
consideration to deft. S., who in turn paid i 
into her account with deft, bank a portion : 
of what she so received. S. had no notice \ 
of any defect in H.’s title, she never paid i 
into her account with deft, bank any money I 
except money which was part of the proceeds : 
of H.’s frauds. In an action for a declaration i 
that the money standing to the credit of S. ! 
with deft, bank was the property of pltf. ' 
bank : — Held : on the assumption that IT. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had est^iblished 
their right to the money claimed, as it was 
capable of being traced. — Banque Belge 
Pour I/Etrangeh v. Hambuouck, [19211 1 
K. B. 321 ; 90 I.. ,T. K. B. 322 ; 37 T. I.. B. 
76 ; 65 Sol. Jo. 74 ; 26 Com. Oas. 72. C. A. 

Annotation: — Expid. Jonos r. Waring & Glllow, 11U26J 
2 K. n. C12. 

640. Add. Annoiatio7i : — Refd. Slingsbv v. Dis- I 
trict Bank, Ltd, (1931), 47 T, L. H. 5«7. 

644. Add. Cilaiion 88 L. J. K. B. 65. 

Add. Annotniions : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 291 ; (bven- 
wood t’. Martins Bank, I^td. (1931), 47 
T. L. Tl. 607 ; Slingsby District Bank, 
Ltd. (1931), 47 T. L. B. 587. 

646. Add. Atmolaiion : — As to (2) Refd. Jones v. 
Waring & Gillow, [192(5] A. C. 070. 

647a. Alteration of payee.] -Pltf s., exors. of one 
T., deceased, employed a solr., one C\, of a i 
firm C. <fe P. to avi for them in matters j 
relating to deceased’s estate. They wished i 
to invest a sum of £5,000 through a linn of j 
stockbrokers, & 0. accordingly i)i*epai’ed a I 
cheque for that amount payable to the ■ 
stockbrokers ; pitfs. then signed the cliequo ■ 
& handed it back to C. to deal with as j 
directed. C., however, fraudulently added 1 
to the cheque the words “ per C. & P.,” & | 
then indorsed the cheque with the w<»rds , 
“ C. & P.” Ai handed it to a branch of deft. ’ 
bank to be credited to the account whicdi a : 
CO. in which he was interested kept at that ; 
branch. The cheque was credited to tluit ' 
CO. 6^ was passed througli tlje clearing house, ; 
& in due course pitfs. were debited by tludr I 
own bank with the sum of £5,000. On dis- 
covering the fraud pitfs. brought this action 
to recover the £5,000 from clefts. : — Held : 
the words added by 0. to the cheque con- ' 
stituted a material alteration & rendered the 
cheque void under Bills of Exchange Act, 1 
1882 (c. 61), s. 64 \l). As therefore the ! 
cheque W’hen it c:ame into the hands of i 
defts. was merely a piece of worthless paper ; 
no action could be brought on it, pitfs.' j 
claim failed. If, however, the cheque re- ; 
maired a valid one defts. had dealt with it I 


without negligence & were protected by 
Bills of Exchange Act, 1882 (c. 61), s. Sii, 
& for that reason also the claim failed. — 
Slingsby r. Westminster Bajik, Ltd. 
(No. 2), [1931] 2 K. B. .583 ; 47 T. L. B.. I ; 
36 Com. Ctis. 01. 

647b. .] — Slingsby v. The Distiuct Bank, 

No. 029a, ante. 

649. Add, Annotations : — Consd. Koechlin r. 

Kestenbaum, [1927] 1 K. B. 889. Refd. 
Bepublica de Guatemala v. Nunez, [1927] 
1 K. B. 669. 

652. /Idd. Annoiation : — Refd. Goldman v. Cox 
(1924), 10 T. L. U. 744. 

658. Add. Annotations : -Consd. (b’cs'iiwood v. 
Martins Hank. Ltd. (1931), 47 T. L. B. 607. 
Refd. Bow’.s Ejiiporium Brett (1927), 44 
T. L. n. 194. 

663. Add. Annotation : — Refd. Auchteroni v. Mid- 
land Bank, [192S] 2 K. B. 294. 

666. In paragrapli, for “ yjrc>tected bv Bills of 
Exchange Act, 1882 (c. 61), s. *19,” read 
“ protected bySLunp Act, 1853 {c.r)9),8. 19 ” 
Add. Annotation ~ Refd. Lloyds Bank r. 
Chartered Bank of India, Australia & Cihina, 
[1929] 1 K. B. 40. 

667. Add Annotation: —Retd. Lloyds Bank v. 
(’liaricrod Bank of India (1927), 44 T. L. K. 
165. 

668a. .] — M., who was 

secrotiiry & managing director of pltJ. <ro., 
repi*eHenU‘d that lie had bought gooiis lor 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South Africau bank, making them payable 
to W., A; handing them to M. as manager that 
he might hand them to W. M., insured of 
doing so, paid the cheijiios with forged in- 
dorsemeot# inlG his own account with deft, 
bank which crediHsd him with the amounts 
A obtainc'd payment fj*oin the South African 
bank. The cheques were signed by two 
directors, including M., of pltf. co. M. 
applied the money reccive<J from t he cheques 
with the exception of ahotit £272 for VV., 
paying out of the proceedH of live checpies 
” to order ” for £62 10«. each four sums of 
£69 from his private account to W. One 
cheque, dated May 27, 1918, for £97 lO.v., 
W'hich was poyable to ” self or order ” A signed 
by^ M. A a co-director, was refused by tlu^ 
bank, A came back ti»cin after sueli refusal 
with M. s mime writUm in aft^r tlie word 
” self,” but the alteration was not initialed 
by both directoi-H, A the addition was in M.’s 
writing. Pltf. co. repiidiaU^d the transactions 
A sued the bank for damages for conversion 
of the cheques, or altfjmatively for money 
iiad A received. Deft, bank claimed pro- 
tection under Bills of JCxchange Act, 1882 
(c. 61), 8. 82, A also as holder.s for value : — 
Held : (1 ) the onus of provmg that there was 
no negligence had bt'cn discharged by the 
bank, except as t<j the five cheques for 
£62 JOs. each i (2) the bank’s duty with 
regard to these five chcq»ios was to have 
made inquiries, A they were negligent in 
paying them into M-’s ac;count ; (3) the bank 
was negligent in cashing the cheque of May 27, 


of which were raised by the clerk, there 
was DO DcgUirence on the part of either 
the cnstoiDor or the bank lo faillDg 
to discover the frauds. — C olcmbla 
G&aphopoonb Co. v. Union Bank of 
Canada (1910), 38 O. L. R. 326 ; 34 


D. L. K. 743.-^CAN. 

68511 b. .)--A cas- 

tomer of a bunk was estopped from 
deoylug that oertaio foraed cheques 
were rf^ed by him nr by his autborlty, 


t»y rfuf<on of his conduct lu not huviutr 
iK/ilhftd tbe bank when he IcurncU of 
ibo forgery of previous chcgui*! on 
I ids account, by the same perw)d." - 
Casana V . Bank or Montbxal, (lOiUj 
I 3 W. W. K. »a».— CAM. 
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1918, aa it should have seen that the alteration 
in it was made without the concurrence of 
both directors ; (4) the evidence was not 
sufficient to show that M. paid anything out 
of hie private account to W. in respect of 
the fifth cheque for £62 lOe. j (5) there must 
be judgment for pltf. co. for £2 lOs. on 
four of the cheques “ to order ** for £62 10 s., 
£62 lOe. on the fifth cheque for the same 
amount, & £97 lOs. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
SoucHETTK, Ltd. v. London County, West- 
minster & Parr’s Bank, Ltd. (1920), 36 
T. L. R. 195. 

670. Add. Annolaiiona : — Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297; 
Slingsby v. Westminster Bank, [1931] 1 K. B. 
173. 

671. Add, Citation: — stth nom. Mathews v. 
Williams, Brown & Co., 10 R. 210. 

672a. Collection for another bank.] — Im- 

porters Co. t. Westminster Bank, No. 
292b, ante. 

678. Add, Annoiaixon : — Refd. Taxation C/omrs. 
V, English, Scottish & Australian Bank, 
[1920J A. C. 683. 

674. Add. Annoialions : — As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B, 40. Refd. London & 
Montrose Shixibuilding & Repairing Co. v. 
Barclays Bank (1926), 31 Com. Oas. 67. 

676. Add. AnnoicUiona ; — Apld. Brown r. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1023] 1 Oh. 41. Refd. Dey v. Mayo, 
[1920] 2 K-. B. 346 ; Sutters v.* Brig^, [1922] 
1 A. C. 1 i Underwood t>. Bank of Liverpool 
& Martins, Underwood v. Barclays Bank, 
[1924] 1 B. 776; Importers Co. r. West- 
minster Bank, [1927] 2 K. B. 297; Slingsby 
V. Wostininsl'iT Bank, [1931] 1 K. B. 73. 

677. Add. Annoiationa : — Refd. Doy v, Mayo, 
[1920] 2 K. B. 346 ; Sutters v. Briggs, [1922] 

1 A. C. 1 ; ife Farrow’s Bank, [1923] 1 Ch. 41 ; 
Importers Co. v, Westminster Bank, [1927] 

2 K. B. 207. 

679. Add. Annotation : — Distd. Lloyds Bank v. 
Chartered Bank of India, Australia & Cliina, 
11929] 1 K. B. 40. 

680. Add. Annotation : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1920] 1 K. B. 40. 

680a. ** Receives payment ” — Collecting bankJ — 

Importers Co. v, Westminster Bane, No. 
292b, ante. 

681. Before this case add “ See^ oZso, Nos. 674- 
680.” 

684. Add. Annolaiiona : — Apld. Lloyds Bank v. 
Chartered Bank of India, Australia China, 
[1929] 1 K. B. 40. Refd. Underwood w. 
Bank of Liverpool & Martins, Underwood v, 
Barclays Bank, [1924] I K. B. 775. 

685. Add. Annotation : — Apld. Underwood v. Bank 
of Liveroool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 


687* Add. Annoiationa : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia dc China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool dc Martins, Underwood v. 
Barclays Bank, [1024] 1 K. B. 776. 

0 g 7 a .] — L., who was the chief 

accountant at the Bombay branch of pltf. 
bank, Bl was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft, bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft, 
bank to place the proceeds of the cheques 
to the credit of a joint account which L. 
had opened at deft, bank in the name of 
himself dc his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by L. promptly 
.after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft, bank to make inquiries of 
pltf. bank as to the i^egularity of the trans- 
actions : — Held: (1) each cheque taken by 
itself was ” issued,” being signed & dealt with 
by persons having ostensible authority to sign 
& issue it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the ” holding in due 
course ” ; ( 2 ) deft, bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they were 
not ” true owners ” within the sect. ; (3) deft, 
bank had failed to discharge the burden of 
showing that they had collected without 
negligence. Examination of L.’s account 
should have put them on inquiry as to the 
source from which these payments were 
made, & pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pltfs. against the amount of the converted 
cheques. — ^Lloyds Bank v. Chartered Bank 
OF India, Australia & China, [1929] 1 
K. B. 40 ; 97 L. J. K. B. 609 ; 139 L. T. 126 ; 
44 T. L. R. 634 ; 33 Com. Cas. 306, C. A. 

Annotations: — Aa to (3) Reid. Fenton Textile Asaocn. v. 

ThojnuH (192H), i.'i T. L. J(. 204 ; SllTigaby r. SVedtnUuHUa* 

Rank, Ltd., [1931] 1 K. U. 173. 

690. Add. Annotaiiofia : — As to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Austr^ia 
& China (1928), 97 L. J. K. B. 609; Reckitt 
V. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Rold. Taxation Oomrs. v. English, 
Scottish dt Australian Bank, [1920] A. C. 683 ; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
776 ; Australian Bank of Commerce v. Perel, 
[1926] A. C. 737. Oexierally, Refd. Goldman 
V. Cox, (1924), 40 T. L. R. 423. 

601. Add. Annotation As to (2) Refd. Underwood 
t’. Bank of Liverpool & Martins, Underwood 
V. Barclays Bank. [1924] 1 K. B. 775. 


PART 11. SECT. 12, 8UB-6B0T. 8. 

601 1. What is nefflioence — Dtfedtioe 
tUle o/«i«tomer— CoIIcceum/or atranoer.] 
—A man unknown to a banker was 
permitted to open an account with 
iho bank by paying In a deposit of 
£6 In notes k four oroased cheques for 
ooUeotion, such cheques being made 
payable to a number or bearer 
marked ** bank,** or ** not negotiable,** 


or '* hank not negotiable.** Without 
making any Inquiry as to the man’s 
title to the ohequos the bank oolleotod 
them. On the following day the man. 
by an open cheque, drew out almost the 
whole of the amoimt to the credit of 
his aooouut, & paid in for ooUeotion 
four other crossed ohequos, including 
one drawn by pltf. payable to a number 
or beaior to whioB the man who paid 
it in had no title. These four ohoques 


were coUeoted by the bank almost 
vrithout inquiry : — Udd : the cir- 
cumstances in which the aooount was 
opened was such as to put the bank 
upon inquiry; the duty of inquiry 
extended to the transactions of the 
next day & In the absence of reasonable 
inquiry the bank was goUty of negdi- 
genoe. — London Bank or Aonmaua, 
Ltd. «. Kxkdall (1980), 86 C. L. R. 
401. — AUl. 
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691a* Cheque payable to 6e Indorsed by j 

publlo official.] — banker to whom a private | 
cuetomer hands* for collection on his account, I 
a cheane payable to & indorsed by a public i 
official is put upon inquiry whether the cus- ; 
tomer is entitled to the cheque, & acts j 
negligently if he credits the customer with j 
the proceed of the cheque without having ^ 
made any such inquiry. j 

The Overseas Hfilitary Forces of Canada | 
e^aged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonies to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estates of 
members of these forces dying in Europe. 
A serg^nt employed at the office mis- 
appropriated during a period of ten months 
thh*ty-two cheques of the aggregate value 
of about £3,900, representing money belong- 
ing to the estates of deceased soldiers. Each 
of the cheques was drawn payable to “ The 
Officer in Charge, Estates Office, Canadian 
Overseas Military Forces,** & was indorsed 
enerally by that officer under the same 
escription with a view to its being sent to 
' the Paymaster-General of thefee forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 

& each cheque was crossed generally. The 
sergeant paid the first two cheques into a 
branch of dofts.* bank at which he bad a 
small private account of his own & the rest 
of them into another branch of the bank 
which passed them on to the former branch. 
No inquiry was made at either branch 
whether he was entitled to the cheques, & 
at tbe former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con' 
version of the cheques : — Held : the fact 
that the cheques were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches bad been guilty of negligence ; & 
therefore defts. were not prot(?cted by Bills 
of Exchange Act, 1882 (c. 01), s. 82, from 
liability to pltf, — Koss v. London County, 
Wbstminstek & Parr’s Bank, [1919] 

1 K. B, 678 ; 88 L. J. K. B. 927 ; 120 L. T. 
636 ; 35 T. U R. 315 ; 63 Sol. Jo. 411. 

AnnotcUionn ‘ — Dbtd. Slinssby v. Westminster Dank, 11931) 

1 K. B. 173. Oonsd. Lloyd*! Bank v. Chartered Bank of 
India. Australia & China, [10201 1 K. B. 40. Befd. Under- 
wood V. Bank of Llvcriraul k Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 

691b. Cheque payable to company.] — 

Underwood (A. L.), Ltd. v. Bank of Liver- 
pool, Same v. Barclays Bank, No. 387a, ante. 

691e. J — In 1922 pltfs. were build- 

ing ships for a nrm, L. M. P., & in con- 
nection with that business L. M. ^ P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.* office & B., 
a director, signed a receipt form on the back 
of the cheque as follows : ** L, & M. Ship- 
building Co. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which 6. was 
a director, B. & Oo. Ltd. The cheque was 
then indorsed by B. ” for & on behalf of B. 


& Oo. T. B. director,” A was paid into the 
account of B. A Co. at a branch of defts. ; 
A subsequently by arrangement between 
defts. A himself B. drew J^,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. A Co., 
& B. Co. had no ri^t to the proceeds of 
the cheque. In 1923 ^tfa. went Into liquida- 
tion, A the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, A also that other sums 
were owing by B. to pltfs. The liquidator 
thei'eupon proceeded by a misfeasance sum- 
mons against J. B., & upon that summons 
an order was made for £450 against J. A 
£10,460 against B. The money was not 
paid, A pltfs. brought an action against dofts. 
for conversion of the £8,000 cheque ; — Held : 
there was clear evidence of negligence on the 
part of defts., A Bills of Exchange Act, 1882 
(c. 61), 8. 82, gave no defence to the claim. — 
London A Montrose Shipbuilding A 
Repairing Co., Ltd. v. Barclays Bank 
(1926), 31 Com. Cos. 182, C. A. 

091d. Dividend warrant for War Loan.] 

— The first pltf., who was an executrix A a 
beneficiary under a will, received • from the 
Bank of England a warrant for interest 
on War lx)au, the warrant being crossed 
‘‘ A Oo. Not negotiable ” A being expressed 
to bo A/c Barry Turner, deceased.*’ She 
signed the warrant A sent it to the exor.’s 
solr. in pursuance of an arrangement that any 
wan'ants received by her should be sent to 
him for attention. ’J'ho solr. ]>aid the warrant 
into his own account with deft, bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said ho had made to the 
first pltf. In an action against the bank to 
recover the amount: — Held: (1) although 
the drawer of the warrant was an official 
of the Bank of England on which it was 
drawn, yet, as he was acting as an agent of 
the Government, the warrant constituted 
a ” cheque ’* ; (2) the word “ dividends ’’in 
Bills of Exchange Act, 1882 (c. 61), s. 95, 
included intere-st on Government stock, A 
(8) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchangf3 Act, 1882 (c. 01), 
8. 82, A the action failed. — Slingsby v. 
WErtTWTNHTER BaNK, LtT)., 1 1 9IM ] I K. B. 
173; 100 L. J. K. B. 195; 144 L. T. 369; 
17 T. L. K. 1 ; 36 Com. Cas. 54. 

692a. .] — Taxation Comrs. v. English, Scot- 

tish A Aus'rRALiAN Bank, No. 292a, ante, 

692b. Question of taot.] — The question 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected bv Bills of 
Exchange Act, 1882 (c. 61 ), s. 82, if the cus- 
tomer no title thereto, is a question of 
fact, ^^ere there was a missing link in the 
chain of identification of the customer : — 
Held : that fact ought to have put the bank 
upon Inquiry, A tbe bank was not protected 
by tbe sect. — Hampstead Guardians v, 
Barclays Bank, Ltd. (1928), 89 T. L. R. 
229 5 07 flol. Jo. 440. 

692c. ,] — Slingsby r. Westminster Bank 

(No. 2). No. 647a, ante* 

692d. Bearer cheque.]— Savory (E. B.) & Co. 

A Bank, I/td. (1931), 48 T. 1.. R. 30. 


esi II. .]— Mason t». Savinos Bank op South Austraua, [1925] S. A. 8. R. 198. — AU8. 
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693. Add, AnnoicUion : — Refd. T-ondon & Montrose 
Shipbuilding <fc Repairing Co. v. Barclays 
Bank (1925), 21 Com. Cas. 07. 

694. For “ forgot ** in the seventh line of the 
paragraph read " forgdd.” 

Add. ArmoicUiom : — Refd. Importers Co. v. 
Westminster Bank. [1927] 2 K. B. 297; 
Slirigsby v. Wostniinsler Bank, [19.21) 1 
K. B. 17.2. 

703. Add. Annotaiinn : — Refd. Auchteroni v. 

Midland Bank, [1028] 2 K. B. 294. 

704. Add. Annotation : — As to (2) Refd. British & 
North European Bank v. Zalzstein, [1927] 

2 K. B. 92. 

706. Add. Annotation: — Refd. I. R. Comrs. v. 
Holder, [1921 J 2 JC B. 81. 

708. Add. Annotation: — Refd. I. R. Comrs. v. 
llolihT, [1921] 2 K. B. 81, 

713. Add. A nnotation : — Consd. R>e Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 04. 

728. Add. Annotation: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 291. 

734. Add. Annotations Apld. British American | 
Coritinent/al Batilc v. British Bank for Foreign 
l^rade, (J920J 1 K. B. 228. Refd. Admiralty 
Comrs. V. Natioiud Provinci.al & Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills ( V. Baring, Archangel Saw Mills Co. 
V. Baring, [1922] 1 Ch. 244 ; .Jones i’. Waring 
iSL Uillow, [1920] A. 0. 070. 

748. Add. Annotation Refd. Sassoon v. Inter- 
national Banking Cor])n., (I927j A. C. 711. 

752. Add. An7wtotion Refd. Sassoon v. Inter 
national Banking Corpn., |1927| A. ('. 711. 

763. Add. Anz/o/oYiou .‘---Consd. Sa.ssoon v. Inter- 
national Banking ('orpn., [1927] A, C'. 711. 

756a. Credit conditional on tender of approved in- 
surance policy— What is approved insurance 

policy.]- -Bankers issued a letter of credit to 
JOnglish scIUm’s of 100 Ions of steel plates to 
Diiteli buyers. By the t<*rtns of the lettc*r 
of credit- the bankers H;,'‘T‘eed to honour the 
selliTs’ draft for the? amount- of the piircluise- 
inoney, wdiich iiuhuled freight iS: insurance 
1-0 R.., provided the <lT'aft wen^ accompanied 
by an approved insurances |)olicy covenng the 
sliipnient of the goods. 7Mie sellers presentiMl 
tli»*ir draft accompanied by a eei-tilicate of 
insurance which did not eont-ain A- did not 
olTer any means of ascertaining the full terms 
of the insurance. In an action by the sellere 
again.st the bankers for not honouring the 
draft : — Held : the certificate was not an 
“ afiprovi'd insurance policy *’ within the 
moaning of tlie lett-er of credit, & the bankers 


PART II. SECT. 13, SUB-SECT. 1. 
699 iii. Bhakat Na- 

tional Bank r. Banaiuk Das (10U3), 
I. ]j. li. f» Lah. 129.— IND. 

•p. Siffnino vounhern as to correct’ 
ness 'ifarcounf in j}asf*'0o<}fe — Estoppel.] 
— -COLUMUIA Dkahhophonk Co. r. 
ITnion Bank ok Canada 38 

O. L. R. 32(1 ; .34 D. L. R. 743.— CAN. 

ft. .1 — Monthly vouchers 

regularly algned by a bank's ountomer 
as to the correctness of his account 
as it stood from time to time 8c given 
in exchange for oancollod cheques, were 
hold to bo fatal to his oontention that 
oertain cheques had hot been orodlted 
t.o him. — U nion Bank op Canada v. 
Wood. 11920] 3 W. W. R. 173.— 
CAN. 

•w. .] — Campbell v. Im- 
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were justified in refusing to honour the dralt. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 
(Donald H.) & Co,, Ltd. v. Barclays Bank, 
Ltd., [1923] 2 K. B. 1 ; 92 L. J. K. B. 772 ; 
129 L. T. 108 ; 39 T. L. R. 198 ; 67 Sol. Jo. 
456 ; 28 Com. Cas. 253. C. A 

Annotations : — Rold. Harper v. Mackechnie, [1925] 2 K. B. 
423; Kopkas v. Standard Marino In.soe. (1926), 42 T. L. R. 
692; Saapoon r. International Banking Corpn., [1927] 
A. O. 711 ; De Monchy v. Phoenix Insoo. Co. of Hartford 
(1928), 138 L. T. 703. 

756b. Irrevocable letter of credit — Payment for 
goods — Refusal of bank to pay Invoices — 
Liability of bank to seller.] — Pltfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 
subject to a stipulation that should the cost 
of labour or wages increase, theTO should be 
a corresponding increase in the purchase 
price. The buyers were also to open a “'con- 
firmed irrevocable credit “ in favour ol 
pltfs. with a bank in this country, & to pay 
for each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers* bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, “this to be 
considered a confirmed irrevocable credit.’* 
Pltfs, shipped two instalments under the 
contract ^ received payment under the letter 
of credit. The buyers then found that the 
invoices included an increase in the purchase 
price on account of wages & material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
pltfs. then cancelled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers : — field : the credit being irre- 
vocable, the refusal of deft-e. to take & pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, &- pltfs. were 
entitled t-o damages so reckoned. Tiie basis 
of this fonn of banking facility is that the 
buyer is taken, as between himself & the 
banker, to accept the seller’s invoices as 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer. — Urquhart Lindsay 
& Co. V. Eastern Bane, I/td., [1922] 1 
K. B. 318 i 91 L. J. K. B. 274 ; 126 L. T. 
534 ; 27 Com. Cos. 124. 

Jnnotatioti : — Reid. Pnispority v. LlordH Bank (1923), 39 
T. L. R. 372. 


PKUIAL Bank, [1924] 4 D. L. H. 289 ; 
65 O. L. R. 318.— CAN. 

718 li. .1— The de- 

llvcT.v of u pass-book cannot constitnto 
a donatio twtrlis causd so as to give the 
doiure title to the money reproeented 
by It. — CiTSAOK V. Day, 11925] 3 

D. L. R. 1028 : [1925] 2 W. VV. R. 
71.^.— CAN. 

PART II. SECT. 16. 

a I. .] — A document In the form 

of H letter written by a bank was as 
follows : — ** We beg to inform you that 
we are in receipt pf advice by wire 
from our London oflSoe that a oon- 
drilled irrcvooubie credit has been ! 
opened under which wo are authorised j 
to negotiate your bills, as offered on 
G. 8r <3o., of London, to the extent of ' 
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£16,875 on tbo following conditions: 
bills to be drawn payable three months 
after sight & to be accompanied by 
proper sliipping documents repre- 
senting shipment of two thousand 
bales of jute of a particular mark from 
Calcutta to Antwerp, during Nov., 
Dec. 1920.” Among the conditions, 
the two following were the most 
important : — (a) Please note that 
this advice does not release you from 
the liability attaching to the drawer 
of a bill of exchange ** ; (b) ” Under 
present conditions we can give no 
undertaking to negotiate bills drawn 
under this credit ** : — Held : the docu- 
ment was not an ordinary banker's 
letter of credit. — Chandanmull Bbn- 
RANET e. National Bank op India, 
Ltd. (1928), 1. L. R. 51 C3alc, 43.— 
IND. 



VoL IQ.— Banken. Cases 750c— 818a. 


7560. Revocable letter of oredlt — Duty of bank to 
give notice of withdrawal.] — firm in W.» 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
** is merely an adv\pe of the opening of the 
above-mentioned credit, & is not a con- 
• firmation of the same.” On July 20, 1020, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading 8c a draft 
on defts. On Aug. 4, 1020, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the ' 
buyers, but defts. refu8f‘d payment of a draft j 
for the price. Pltfs. brouglit an action 
against defts. for recovery of the balance of 
the credit, alleging {inter alia) that it was the 
duty of defts. to give to pltfs. reasonable 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts, at once to inform persona to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to (fo so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
deft«. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill (>f lading accepted 
by defts. without objection: — Held: (1) a 
letter in the form of that written by defts. 
on June 14, 1920, Intimated to the person in 
whose favour the cr(»dit was openea that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit ; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation. — Cape Asbe-stos 
Co., Ltd. v. Lloyds Bank, liTD., [1921] 
W. N. 274. 

760. Add. Annotations : — Refd. Rcckitt v. Barnett, 
Pembroke & Slater, [102^1 2 K. B. 244; 
Slingsbv V. T)i.strirt Bank, Ltd. (1931), 47 
T. L. II. 587. 

767. Add Annotatio7i : — Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
lafe Assce. Assocn. v. Ogston, OgstOn v. 
Provident Mutual Life Assce. Assocn. (1921), 

8 Tax Cas. 57. 

779. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. It. 378. 

790. Add, Annotation: — Refd. I. B. Comi*s. v. 
Holder, [1931] 2 K. B. 81. 


798. Add. Annotation : — ^Refd. Humphrey v. Wil- 
son (1929), 141 L. T. 469. 

803a. .] — Three shareholders in a ship- 

building CO., which was heavily indebted to 
a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 
building CO. & were held by the bank as 
security. The price of the shares was 
£69,750, & the bank agreed to advance 
£39,750, ” on joint loan ” to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be held by the bank in security 
of the sum advanced. The purchasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all, on the bank for the £39,750 
advanced. The bank paid this amount to 
the sellers, & opened a joint overdraft account 
in name of the three purchaser.s. The pur- 
chasers were not ciistoiTie!*.s of the bank. 
The value of the shares having fallen, the 
bank intimated to ont^ of th»^ three pur- 
cli.'isei*s t hat it held him liable for the whole 
amount of the loan. He tlKjreupon brought 
an action concluding for declarator that he 
was liable only for one-third of the amount 
of the loan, '& that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the aha?os held in security by the 
bank :~]f eld : (1) the pursuer was liable 

for ono-tbird t)nly, in respect (a) that the 
purchasers were m>t jointly & severally 
liable, as drawe.i’s of the joint cheques, to 
t he bank as a holder in dm^ course, seeing 
t/ha t the chcHpies luid been paid by the bank 
as drawee & were thus no longer subsisting 
documents of debt ; 8c {b) that the loan 
was constituted by the agreement to advance 
it which imposed only a joint liability, 8c 
not by the clunjuc^s which wer(; merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
to receive a tiansfrr of on(*'third of the shares, 
in respect that the bank, imdtT the arrangtJ- 
ijient for the pledge of ti»o shares, was 
entitled to treat tlie vvhoU? of the shares 
dcqaj.sjted as being security ff»r the wh(*Ie of 
the amount. advanc(‘d. (-oath v. Union 
Bank of Scoti.anij, Ltd., (1929] S. C. 114 
(li. 1..). 

805. Add. Annoialions : — As to (1) Refd. Lloyds 
Bank v. CJhai*tered Bank of India, Australia 
& China (1028), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) in Barclays 
Bank, [1928] 1 K. B. 48. 

809. Add. Citations: — 88 L. J. K. B. 85; 119 
L. T. 727. 

gjga. Capitalisation of unpaid interest on 

advance.] -To secure a co.’s indehtodness 
to a bank, resps. from time L) time gave 
guarantoes to tlicf bank. From 1920 on- 
w’ards tlie co. was indebttid to the bank 
continuously, 8c tlie intorest on the amount 


PART II. SECT. 19. I 

■s. Unauthoriaed application of pro- j 
oeedi — In payrnent ofhorrower'a aet»s to j 
other eudomera — Right to ^iamages .) — i 
After crediting pltf. with the proocs^* 
of B note which It disoonnted for 
him, deft, bank, without authority 
from him. applied nearly all of iraoo 
prooeeda to pay off debts which ho 
to other customers of the same 
M nk, Sc paid itself the amount of 
the note ont of the proceeds of pro- 


ilssory notes which It hold as col- 
kteral securities for advances made by 
to him f/eid : pltf. was entitlt^d 
) nominal damages k wwts for the 
reach of the contract to lend him the 
loney, St to Jndgment for the amount 
f the prooeeds of hls note which the 
auk had so applied, together witli 
iterofit.— Marsh v. Uotal Bask or 
ASADA. 11922J 1 W. W. B. 480 ; 63 
». L. n. 059: 15 Sask. L. li. 201.— 


I PART II. SECT. 20, SUB-SECT. 1. 

I 809 1. iJUcharge of nnerdrajt — Tender 
; of cheque — What amontUa to accejdance. ] 
--Ilrld: the action of tbo bank In 
! retaining Sc clearing the cheque was 
I not conclusive on the question of 
i aecoptunce, & as the bank had not 
ftc#!epted the proceods of the cheque 
! In full flcttlemont, Judgment had been 
i rightly entered for the bank. — BtlBT 
’ e. National Bank or South Afjhoa, 
I T-Tn.. f 19211 Aton. D. 69.-8. AF. 
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owing from time to time was debited half- | 
yearly to th<? ro.’s account. On Nov. 17, 
192(5, when the co. iiad become completely 
insolvent, resps. satistied the whole indebt^^d- 
ness t/o the bank by iiicaiiR of a loan from the 
bank j’espH. personally. Hesps. claimed 
repayment of income tax under Income Tax 
Act, 1918 (c. 40), H. 30 (I ), on the part of the 
total sum paid amounting to £17,801 16». 5d., 
which represenixid interest debited half-yearly 
to the co.’s acjcount with the bank : — Held : 
the inUTest due each half-year which, upon j 
the failure of the co. to pay it, was, accord- | 
ing t/O tlie regular practice of baijkers, added j 
b) th(^ (capital sum ad^'an(^ed, was thereby 


capitalised & could not thereafter be treated 
as interest paid under the sub-sect. “-Inland 
Rkvbnuk (Jomr8. V. Holder, [1931 ] 2 K. B. 
81 ; 100 L. J. K. B. 439 ; 145 L. T. 103 ; 
17 T. h. U. 330, C. A. 

828. Add. AnnoUitwm : — Expld. Elder if. North- 
cott, [1930] 2 Ch. 422; I. R. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

844. CiUUiona : — For “81 L. J. Oh. 732 “ read 
“ 61 L. J. Oh. 723.“ # 

Add, AnnoiaUons : — Consd. Auchteroni r. 
Midland Bank, [1028] 2 K. B. 294; Eeckitt 
V, Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 


PART II. SECT. 20. SUB-SECT. 2. 

822 iv. - .I-- A bank’s cuHto' 

mor f!<)nvi*.v<Mj tMTtain Jancin, hr way 
an HuiMirit.y for iliti money 
wbi(5b ha(J IxM ii arlvaneed to Uiin. 'rbe> 
mlKe. inovitbid t.hat, the jtitcrroHt 

jiayabli! by the mtgor. was to bo “ at 
the Haid bunk’H euTTont rate & calcu- 
]atod acoonJing to the. custom of the 
bankers.” As a matt it of fact 
compound interest bad been jiald 
during the Hfct.lme of t.ho mtgor. In 
a suit for the adminlstratjon of the 
oBtafyO of the mtgor. tlie bank claiiQcd 
I/O bo entitled to comiKnnul Int/orfist 
on the m(.ge. debt lintll date of pay- 
ment : — Held : afl,er the deatii of the 
intgor. the ndalioiisldp of banker tc 
cuptfuner e.anic to an end, & thertiafbJr 
t.ho deft, bore simide Inteiv.st only. — 
Mor<mn V. JloK (IhU). 40 1. L. T. 
41, C. A.— IR. 

yi. .1 — Where 

there la an agreement between a bank 
Sc its customer, that he shall pay 
i ut/erest at the rate uf 8 per cent, upon 
a pr jinissory note, the agreement is 
not entirely void, & the customer 
remains liable to pay Interest at the 
rate of H per cent. — S tandaud Ba.vk 
OF Canada r. Aluerta ENaiNicKRixo 
Co.. Ltd. (1917), 1 W. W. H. 1177; 
33 D. L. II. A42 ; 11 Alta. L. B. 96.— 
CAN. 

yil. .] — The clipulo- 

tiou by a bank for un il legal rate of 
interest merely avoids the rale & not 
the entiri'! contract for inUsreet. — 
Union Uank v. Farmick. [1917] 1 
W. W. 11. 1361.— CAN. 

yiil. .] — Pltf. was 

indebted to deft, bank for whioh debt 
they took his note ciiarged with 
interest at 9 per cent. Order made for 
reduction of luterost to 6 per cent. — 
Dkorow V. Union Bank of Canada 
(19*22), 03 U. L. U. 088.~CAN. 

y Iv. .]— Where a 

bank contracts for 8 jior oeut. interest 
it can only c^ollect the legal rate of 
6 per cent.— Bank of Montrkaj. v. 
HoI/OBOFF. [19231 3 W. W. R. 645.— 
CAN. 

y V. .] — A provision 

in a guarantee given a bank that any 
account settled or stated by or between 
the bank & its oustomer may be adduced 
by the bank as conclusive evidence 
a^nst the iniarantor, cannot be hold 
binding un the guarantor, when there 
is included In the amount so stated 
Interest charges at a rate in excess of 
the maximum legal rate allowed under 
Bank Act.— Royal Bane op Canada 
V. MoBridk. 119271 1 D. L. R. 900; 
[1927] 1 W. W. R. 245 ; 21 Sask. L. R. 
417.— CAN. 

y vl, .] — Where 

interest on a loan has been charged up 
to a borrower's ourrent aooount at a 
rate in excess of 7 per oent. Sc suob ' 
charges’ have been included in the 
statements furnished him from month 
to month, without making anv 
objection thereto, ho has signed k 
returned such statements as satis- 
faotory, he cannot oompleln* in RQ 
action to recover the loan & Interest, 


that the charges for interest at that 
rate were illegal. — Royal Bank of 
Canada v. Doten (Alta.), [1927] 3 
D. L. R. 305 ; [1927] 2 W. W. R. 670.— 
CAN. 

y vll. Wheiher charged .} — 

Upon the return of a dishonoufbd 
bill, the drawer would again draw for 
the same amount, & pltf. bank would 
dlHCouiit the bill os before, & If the 
second bill came back dishonoured 
it would again be chanred In full to the 
drawer’s account : — Held : there was 
no broueh of Bank Act, s. 01. — 
iMTBRTAL BANK OF CANADA V. ALLEY, 
[1926] 3 1). L. R. 85 ; 59 O. L. R. 1.— 
CAN. 

y viii. Acquiescence — 

Whether guarantor hound .] — When a 
hank has charged a borrower Interest 
at a rate beyond that permitted by the 
Bank Act the principle that if the 
b(>rrower voluntarily pays the excess 
he cannot recover it nook extends to 
the borrower’s vobrntary assent to 
anything which is equivalent to pay- 
ment oi interest at that rate : & if 
at the dale uf a guarantee given the 
bank the actual amount guaranteed 
IncludoH such excess interest Sc the 
borrower has so recognised the pro- 
priety of the excess ohaivo that it must 
Im) considered voluntarily “ paid,” it 
is not afterwards open to the guarantor 
to say that as against him the accounts 
must be re-opened & such voluntary 
payments rescinded. — Banqub Can- 

ADIK.VNK NaTIONALK V. SHRAaOIC 

(Man.), 11929] 3 W. W. R. 676 ; [J9:b»] 
1 1). Ji. n. .590.— CAN. 

SB. liaising rate of interest — Whetfier 
customer bound .] — The mere sending 
of a notice that the interest charge 
on overdrafts against security held by 
the bonk bas been raised, is not of 
itself sufficient to render a customer 
liable to pay tbo enhanced rate, but 
where, after receiving such a notice, 
the customer borrows more money 
from the bank, the bank Is justlflod 
in charging him interos at the enhanced 
rate. — Gaddar Mal v. Tata Indus- 
trial Bank, Ltd., Bombay (1937), 
1, L. R. 40 All. 674.— IND. 

PART 11. SECT. 21, SUB-SECT. 1. 

d i. LiaJbilUy contracted after 

execution of mortgage.] — mtge. to a 
bank cannot be a valid security for a 
liability contracted subsequently to 
its execution. — He Edmonton Bbew- 
ING Sc Malting Co., Ltd. (No. 2), 
119181 3 W. W. R. 988 ; 43 D. L. R. 
748.— CAN. 

n. Add ” affd., 58 S. O. R. 448.” 

■m. Unauthorised loan by bank — 
Right to sue.] — Though under its 
memorandum of assoon. a bank is 
precluded from lending money on mtgee. 
yet, where money has been lent by the 
bank on a mtge.. It is entitled to sue 
for & realise the money so lent. — 
Ahmkd Saito. Bank op Mysore <1929), 
1. L. R. 53 Mad. 771.— IND. 

PART II. SECT. 21, SUB-SECT. S. 

oi. Quebec Bank e. Phil- 

lips, 11917) 2 W W. R. 365 ; 10 Sask. 
L. R. 190 : 36 D. L. R. 440.— CAN. 
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PART II. SECT. 21. SUBJECT. 3. 


8871. Promissory ewte — Bank parting 
with possession — Right to recover .] — 
Where a promissory note whioh had 
been pledged by the holder thereof 
to his bank as colliUeral security was 
lost by the bank : — Held : the bank 
was liable to him for the value thereof, 
which was primd facie its face value. — 
Royal Bank op Canada v. Talbot, 
[1928] 3 D. L. R. 157; (1928] 2 
W. W. R. 190 ; 34 Alta. L. R. 395.— 
CAN. 


r 1. Money advanced partly 

on securtty of land.]— A bank may 
recover upon a promissory note not- 
withstanding that the moneys were 
advanced upon the security in part of 
lands. — Royal Bank of Canada v. 
Gold, [1918] 2 W. W. R. 745; 24 
B. C. R. 146 ; 41 D. L. R. 276.— CAN. 


ai. New note given by 

maker — Rights of bank.] — Held: the 
bank was entitled to recover on the 
note. — B ank of Montreal v. Weis- 
DBIT, [1917] 3 W. W. R. 615; 24 
B. C. R. 73 ; 34 D. L. R. 26.— CAN. 

a ii. Conversion of specific 

scenrity into general security.] — Held: 
as the bank knew that debtor bad no 
right to hypothecate generally the notes 
they could not recover, not being 
holders In due course. — B ank ok 
Montrkal V. Nokmandin, [192.5] 3 
D. L. R. 975 ; [1925] S. C. R. 087.— 
CAN. 


f i. Obtained to cover overdraft — 

Alleged fraud of manager.] — Pltf. al- 
leged that a bank manager obtained 
a note from him without disclosing 
that the note was for payment of an 
overdraft then due to the bank. Appli- 
cation for judgment dismissed for want 
of any evidence of fraud on the bank 
manager’s part. — BiufleETn v. Royal 
Bank of Canada (1921), 67 D. L. R. 
740.— CAN. 


f ii. Renewal — Rffect of ,] — The 

renewal by defts. of a promissory note 
^ven to pltf. bank as security for a 
loan: — Held: not to estop them from 
setting up the defence that tlie bank 
hod rooeived & misapplied the procfXMls 
of goods covered by a lieu note which 
they had assiguod to the bank as 
ooiiaterul security, such proceeds hav- 
ing boon paid into the bank by the 
maker of the lien note.— Canadian 
Bank of Commsroe v. Reid, [1925] 3 
D. L. It. 509 : [1926] 1 W. W. It. 1080 : 
21 Alta. L. R. 337.— CAN. 


PART II. SECT. 21, SUB-8EGT. 4 . 

844 Ul. RiohU of 

customer .] — A stockbroker, having in 
his possession shares belongliig to a 
oustomer, pledged to him for a apectOo 
Sc definite purpose, has no right, in the 
absence of agreement with the custo- 
mer, or some established oustoni 
binding upon the customer, to repledge 
the shares for mure than the amount 
due to him ; Sc where there has be«i 
simh a repledge the oustomer is 
entitled, as against the brokw's 
creditors, to the redollvery of the 
shares, which have not been disposed 
of by the bank, free from any daim 



▼oL nL— -Bankers. Cases 846a--86Ba. 


S46a. Bank entitled to hold securities not 

merely for speelflo advance but lor balance of 
whole aeeount between broker de bank.] — 
TixfDALL V. Babneits & HOABB (1887), 8 
T. L. B. 476. 

862a. Shares held by bank as security for Joint loan 
to three persons— Several UablUty— Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion.] — 

Coats v. Union Bank op Scotijind, Ltd., 
No, 803a, ante. 

866. Add. Annotations : — Apld. Re Allester, [1022] 
2 Ch, 211. Refd. All^marle Supply Co. v. 
Hind (1927), 43 T. L. R. 652; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

865a. BIUs of lading pledged—Authorlsed sale by 
pledgor — Title of bank to proceeds.] — 


limited co. pledged bills of lading with a bank 
to secure an overdraft. When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the i>illB of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received dc the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised : — • 
Held : the bank’s previous rights as pledgee 
remained unaffected by this common & con- 
venient mode of realisation . — Re Allbstbk 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Ch. 
797 ; 127 L. T. 434 ; 38 T. L. R. 611 ; 60 
Sol. Jo. 480 ; [1922] B. & 0. R. 190. 


of the trustee in bkj) 07 . of the broker's 
estate. — H aooart v. Trusts & Gtta- 
RANTEB Ck>., {1930] 2 D. L. K. 127 ; 
66 O. L. R. 23; 11 C. 13. R. 163.— 
CAN. 

m i. Stock registered in name oj 

bank*a nominee — Id^Uy of shares not 
preserved — Rights of otoner.J— A cue* 
tomer, who bad a secured loan account 
with a bank which was operated upon 
in aooordanoe with the above practi(X), 
averred that the bank had sold her 
shares without her authority, iu breach 
of their obligation to retain the speelflo 
shares unless realised for reduction of 
the loan 8c to retransfer the identical 
shares on repayment of the loan : — 
Held : defenders had acted according 
to their usual practice, which was 
known to & approved by the firm of 
stockbrokers whom puieuor had em- 
ployed as her agents in the transactions, 
Sc she was barred from Insisting In the 
action. — C rruar v. Bank of Soot- 
land, [19221 8. C. (H. L.) 137 ; 69 
So. L. R. 312.— SCOT. 

pi. Shares of company — Sale by 
bank before defaiUt — Measure of dam- 
ages.] — Gkoroeson v. Dominion Bank, 
[1024] 3 D. L. R. 607 ; 2 W. W. R. 
931.— CAN. 

86711. Shares deposited by customer 
— Defect in title. — Rights of bank.}-" 
Where share ccrtlflcates transfer^ 
in blank arc left by the owner with 
another person for the puri) 08 o ot beiug 
used by the latter in a (;crtain cun* 
tingeucy only, and, before such oun- 
tingenoT arises, the person who so 
received them pledges them to bis bank 
as oollateral seourity for his own 
account and the clroumstancos are 
such when the bank receives them 
as shonld aronse the suspicion that the 
pledgor has no anthority, or only a 
limits authority, to deal with the 
oertifloates, but the bank takes them 
without inquiry, although in the 
belief that it has a legal rl^t to do so, 
it obtains no title to them as against 
the owner. — Patrick v. Royal Bank 
OF Canada, [1931 J 3 W. W. R. 100.— 
CAN. 

881 i. Bearer securUies-^Preaumed to 
beUmg to depositing customer.]— B ank 
OF Montreal v. Isbell, [19261 2 
D. L. R. 30 ; revsg. 26 oTW. N. 26l— 

CAN. 

■b. Advance to eon — R^csentation 
by father that son eniitUd to shares .) — 
Upon the representation of a father 
that his son was entitled to an Interest 
in certain shares in a oo. standhur in 
the name of another son, a bank lent 
money to the son : — Held : the bank 
was entitled to a declaration of its 
debtor's right to certain of such shares 
over which the father ha<l control. — 
Royal Bank r. Poi»k. [1917 J 2 
^Y. W. R, 1 ; 11 AlU. L. U. 66.— CAN. 
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h (p. 277) i. Indorsed by shipper 

to bank — Bank to apply part ofprooasds 
to payment of pramissoTv not€.t^Hdd : 


no violation of Bank Act, s. 90. — 
Royal Bank of Canada t». Wye, 
[1926) 4 P. li. R. 262 ; [1026] 2 

W. W. R. 780 ; 36 Man. L. R. 14.— 

CAN. 

h (p. 277) 11. Bank taking 

baUee^s receipt from parties for whom 
goods shipped — Dutji of hank not to 
impair security, h— 3 alters (Joseph) 
Sons, Ltd. v. Bank of Nova Scotia, 
[1926] 1 P. L. R. 681 ; 58 N. S. R. 
389.— CAN. 

q (p. 280) 1. Chattel mortgage (o 

secure past debt — Subsequent nwrtfjugt 
of land — Right to enforce chattel mort- 
gage,] — Held: (1) the mtgo. was uob 
contrary to Bank Act; (2) the foot 
that a mtge. on land was ufterwartls 
given to tlie bank did not prevent it 
from realising first on the chattel 
mtgo. — Piper v. Canadian Bank of 
Commerce, [1922] 1 W. W. R. 121.— 
CAN. 

a(p. 280)11. .1— A. ob- 

tained advances & delivered to the 
bank storage tickets for wheat in 
elevators ; — Held : the security of the 
warehouse receipts would not cover 
past advanoos. — Young v. Denciibr, 
Bank of Toronto v, Adames, [1923] 
1 D. L. R. 432 : 18 Alta. L. R. 496 ; 
[19231 1 W. W. k. 136.— CAN. 

q (p. 280) iii. CheUM mortgage 

as security for loan — Whether crops of 
following year chargeable.] — Security 
on grain given to a bank lo Oot. 1921, 
In respect of advances made In the 
spring of 1920, held invalid iu respect 
of the 1921 crop. — North American 
Lumber Co., Ltd. v. Bane of Mon- 
treal, [19221 1 W. W. R. 1265 : 66 
D. L. R. 348 ; 16 Sask. L. R. 376.— 
CAN. 

q (p. 280) iv. Lease of chattels 

to secure advances.) — Held: the lease 
was invalid, the bank not haring the 
power under Bank Act to take a lease 
of chattols as seourity. — Bank of 
Montreal v. Huebton (1922), 69 
D. L. R. 208 ; 61 O. L. R. 684.^AN. 

q (p. 280) V. Lien agreements on 

goods — Valid. h-~Re Canadian Hart 
Products, Ltd. (Trustee) v. Royal 
Bank, [1924] 4 D. L. H. 226; 64 
O. L. k. 293 ; 4 C. B. R. 211.— CAN. 

Q (p. 280) Vi. Warehouse receipt 

far goods on leased premises — Poiid.]— 
Re J. Stanley Wbdlooi^ Ltd. 
(P. E. I,). [19261 2 D. L. R. 263; 

7 C. B. R. 147.— CAN. 

• (p. 281) I. a. P. Banque Cana- 

DISNKE NaTEONALB V. BAWOUUK, 

[1926] 8 D. L. R. 964; [1926] 2 

W. W. R. 771 ; 86 Man. L. R. 1.— 
CAN. 

o (p. 281 ) i. W/tether 

purchaser owner vHUdn sect. 88.] — 
An agreement for the sale of timber 
liccnt«H together with all the timber 
thereon gave the purohaaer the right 
to cut 8c remove the timber 8c pro- 
vided that the pnrohase-prioe should 
be payable tn instalments 8c that 
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j the property in tho licences & all 
timber ('lit therefrom should remain 
In the vendors until fully paid for by 
tho purchasers. Tho agreement was 
not registered imdor Conditional Sales 
Act. Security on tho timber cut by 
the purchasers & remaining on the 
timber berths was given under sect. 88 
of the Bank Act by tho purchaser U» 
tho appit. bauk. The purcluiHcr 
became bkpt., the out timber was 
taken poasosslon of by Its trustee, & 
sold under an order of tho ct. & tho 

I iroceeds thereof were claimed by tho 
)ank & also by tho vendors, to whom 
a baianoo was owing under the agree- 
ment. Tho bank liad had no notice 
of the vondors’ claim & had not in- 
quired as to the purchaser's title, but 
all parties had acted In good fulth 
Udd : at the time of the asHlgninout 
to the bank the purchaser was tho 
“ owner ” of the tlinl)er within sect. 88 
& l»ad possession thereof within the 
meaning of that w’ord In Sched. (?. 
to said sect. ; Sc the agrconicnt 
between the purchaser & the veml(n*H 
was one within Conditional Bales Act. 
The bank's claim was therefore sus- 
tained.— Boyal Bank of Canada r. 
Hodgkr (B. C.). [19.301 1 1). L. n. 
397: 1 1 929 1 3 W. W. It. (105; 12 

B. C. It. 44 ; rrrg., I1929J 2 \V. W. R. 
202. CAN. 

8 (p. 282) I. - .1— 

Royal JUnk of Canada v. Mc- 
Lennan, [1931 J 1 D. L. It. 981. — CAN. 

8 (p. 282) 11. (Jrourr of 

roses for sale ns nit flxmers ■ Whether 
“ wholesale dmitr.”]— MacPhkrhon v. 
London Loan ARsr/rH, Ltd., (1931] 

2 D. L. It. 030.- -CAN. 

80. Security on cron to be groum — 
Priority over claim by vendirr under 
crop-payment agreement. I — Ookiikl v. 
Canadian Bank of Commerce, [1921] 

8 W, W. R. 81 ; 14 Sask. L. R. 451.— 
CAN. 

8d. Security invalid under Bank 
Acts — Sale of goods to third party — 
Bank not entitled to follow gemds or 
proceeds.) — Hawker v. Royal Bank 
or Canada (1921), 69 D. L, U. 674.— 
CAN. 

88 . Title of bank as against municijMil 
lien for tares. ] — Re Electrical Fittinor 
8c Foundry Co., Ltd. (Ont.), [19261 
1 D. L. R. 762; 68 O. L. U. 364.— CAN. 
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Bf. Assignment of mortgage — Or of 
agreement for sale of land — As addi- 
tional security — Valid.}-— Re Wiarton 
Lumber COm Kx p. Bank of Commerce, 
J19241 2 D. L. K. 160; 4 C. B. R. 477.— 

Bg. AssignmetU of debts present dt 
future d' all cfmtracts d: securities — 
Valid.]~-Re WiABTO.v LUMBFJt Co.. 
Rx p. Bank of Comaibrce, 11924] 

2 I>. L. H. 100 ; 4 C. B. It. 477.— CAN. 

di. Subsequent assignmerU to 

creditor— ’Duty of bank to account- 
interest.) — Book debts wore assigned 
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878a. .] — Bankers most undoubtedly 

have a general lien on all securities deposited 
with them os bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien. — London Charteiied Bank of 
Australasia v. White (1879), 4 App. Cas. 
413 ; 48 L. J. P. C. 75, P. C. 

883. Add. Annotation : — Generally^ Refd. Lawrence 
V. Hayes, [1927] 2 K.B. 111. 

921. Add, Annotation : — Folld. Baker v. Lloyds 
Bank, [1020] 2 K. B. 322. 

021a. .] — Lefts, acted as bankers 

for a firm up to Feb. 3, 1014, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The deed provided that payments to the 
creditors should be made upon the basis of a 
bkpey. distribution of the property Ar that 
secured creditors should have the same 
rights as under a bkpey. At the dato of the 
deed the firm had £2,934 to the credit of 
their current account in deft, bank, & the 
bank held certain shares as security for an 
advance to the firm. I'hese shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the film 
had discounted with the bank a number of 
bills of exchange, which matured aft€*r that 
date, & in respect thereof the firm became 
the dcibtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to set 
olT a sufficient portion of £19,941 against 
those sums ; — Held : the bank’s claim was 
right on both points. — Baker v. Lloyds 
Bank, [1920] 2 K. B. 322 ; 89 L. .T. K. B. 
912 ; 123 L. T. 330 ; [1920] B. 0. R. 128. 


921b. Balance of proceeds of sale of 

shares — Held as security for advances.] — 
Baker v, Lloyds Bank, No. 921a, ante, 

923. Add> Annotations : — Consd. Baker ia Lloyds 
Bank, [1920] 2 K. B. 322 ; Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 

925. Add, Annotation : — Refd. Re Southerden, 
Adams v, Southerden, [1925] P. 177. 

926. Add, AnnotcUion : — Consd. Baker v, Lloyds 
Bank, [1920] 2 K. B. 322. 

930a. Liability for negligent payment of 

cheque — No right to set off sums recovered 
from customer by party defrauded.] — Lloyds 
Bank v. Chartered Bank op India, Aus- 
tralia & China, No. 687a, ante. 

932. Add, Annotation : — Refd. Royal Exchange 
Assce. V, Hope, [1928] Ch. 179. 

932a. Joint & several guarantee — Termina- 

tion.] — By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer had or should 
incur to the bank : it was provided that the 
agreement should be a continuing guarantee 
“ until the undersigned, or the ex or. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (R. 8. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee: — Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 


iiH fiocurlfy f.o dofl.. liank. SnliHcc 
(juonl.ly tliuy were iiSRlKnod fo 
subject t« the nHHltfnnuuit to tbo bunk. 
The bank roallHcd under IIh OKKiKu- 
nioiit : — I/cld .* jiltf. wap entitled to un 
accounliug from tbo bonk In detuil, & 
the liauk could not, ap afiralnpt idtf., 
ebarpre a lilKlicr rut© of lnt©rt^Kt than 
I^orniitted under Hank Act. — IloniciiT- 
HON (.loiiN) & Son, Ltd. v. Canadian 
Bank ok Commicuck, 11 0*20 j 2 W. W. B. 
1003.— CAN. 

sh. Jitfidfrunicnt of rntmey due vndcr 
offrceniciit for sale of land — Valid,] — lie 
SHAW, 110251 3 1). L. K. 1205 ; 6 

C. B. II. 825.— CAN. 

■J. Common law aHHignmcnt of 
money — Suhaequeni aeruriiy vndcr 
Hank Act — Property passed by asBiyn' 
ment — Validity of security immaterial.] 
— iMricRiAL Bank r. Wkstrrn Suitly 
&. Equipwknt Co. (1018), 30 D. L. ll. 
803.— CAN. 

PART II. SECT. 21, SUB-SECT. 8. 

sk. Fire insurance policies .] — A bank 
may, under b. 75 (1) (d) of tbo Bank 
Act take as pocurlty the obliffatious 
of Are insurance oompouics to jiay 
indomuJtlos stipulated for in firu 
insurance policies. — Tdiioeon v. Do- 
minion Bank (Can.), |103u] C. B. 
07; 119291 4 D. L. R. 1028; affg-, 47 
Quo. K. B. 383 ; 10 C. B. R. 212.— 
CAN. 

•1. Prohibited security — Monc^i lent 
tlicreunder recoverable.}^ A bank may 
recover money lent upon a problblti*d 
security although it cannot enforce the 
security. — U nion Bank «. FAmiEit, 
ll«171 1 W. W. ll. 1361.— CAN. 

sm. Authorised securities under Hank 


Art, a. — Author iard forms must be. 
used.] ~ Royal Bank ok Canada r. 
.\NDEIWON, MAOKKNZJF. V. ROVAL 
Bank ok Canada, IIO.'D ] 2 D. L. R. 884 ; 
revag., 11931] 1 D. L. R. 981.— CAN. 

PART II. SECT. 22, SUB-SECT. 1.— A. 

n i. .] — A hank has not a 

lion In roeiiect. of a deposit or balance 
to the credit of a ciistoinor, as there is 
no Bpcciflc property on wJilch a lien 
can operate. — He MoKiUB, Conkyh r. 
Moriub. 1 1922] 1 1. ll. 81 .—IR. 

sn. Lien on goods not in existence — 
Hank Act, s. 88,] — The owTior of a 
timber licence, w'ho proposes to go 
Into the forest Ia) out down the trees 
& transform theni into what Is com- 
luerciully known os pulpwood 8: who 
may require Auanciui assistance from 
a bank before the pulpwood is pro- 
duced in its commercial form, can give 
the bank which assists him a valid 
lien on the Anished product, although ! 
not in existence as such at the time 
of the loan. — Landry Pulpwood tk)., ; 
Ltd. V. La Banquk Canadiennk ; 
Nationalk, ri928] 1 D. L. R. 493; 
11927] S. C. R. 60,5.— CAN. | 

PART II. SECT. 22. SUB-SECT. 1.— F. 

10. Pledged to third party — Duty 
of bank to disclose lien.] — Held: such 
a duty existed. — L azaud Brotuerb 
iV Co. V. Union Bank of Canada 
(1920). 47 O. L. R. 608 ; 18 O. W. N. 
290 ; 51 D. L. K. 636.— CAN. 

PART II. SECT. 22, SUB-SECT. 2, 

mi. .1 — Held: money to 

the credit of the customer not shown 
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to ho trust funds, might be retained 
& set off by the bank as against the 
indebtoducss of the customer on the 
note, — Roy e. Canadian Bank of 
Commerce (1918), 24 B. C. K. 397 ; 
38 D. L. R. 742.— CAN. 

930 1. Set-off or counterclaim — • 
Balance on current account — Highi to 
set off undue jrromissorjf note.] — Wborts 
at the date of Uic death of a ciiBtom(;r 
j of a hank there was n deposit to his 
credit th(‘ bank cannot on t he maturing, 

I after his donth, of promissory notes 
! made or endorsed by him to the bank, 
set off the amount thereof against the 
deposit. — Trubtb & Guarantee Co., 
Ltd. V. Royal Bank of Canada, 
fl931) 1 W. W. R. 689 ; 2 D. L. R. 
601. CAN. 

sp. Ha7ik cashing cheque — Holder in 
dcblcd to hank.] — A bank, to which a 
cheque has been delivered to be 
ooslied, has no right to set off against 
the proceeds of the cheque a debt owing 
to it by tlio holder. — Royxkl v. Royal 
Bank of Canada. [1918] 2 W. W. R. 
791 ; 11 Saek. L. R. 218.— CAN. 

St. Debt not recoverable — Statute- 
barred.] — A bank has not a lien in 
rt'spcct of a deposit or bulaneo to the 
credit of a customer, inasmuch os there 
is no spt^cifle property on which a Hen 
can oi>orato ; the only right of the bank 
is a right of set-off, but such a right 
cannot be oxercLsed where u debt Is 
stat ule-barred & not recoverable. — 
He Morris, Coneys r. Morris, [1922] 
1 I. R. 136.— IR. 

sv. Hank acting as clearing house — 
Jtight of set-off against insolvent bank ,] — 
He Home Bank op Oanada, [1931] 

I 1 D. L. R. 589.— CAN, 
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their respective exors. or administrators i 
gaye notice to determine it ; (2) the increase i 
in the rate of interest did not discharge the ' 
guarantors, but they were liable for the ‘ 
principal «um advanced & for such interest i 
as the debtor was legally to pay. — E gbert v. ' 
National Crown Bank, [1918] A. C. 003 ; i 
87 L. J. P! C. 180; 110 L. T. 650 ; 36 
T. L. R. 1,P. C, I 


Annotation :—As to (2) Refd. Re Danven & Pcareo, Associated ’ 
Paper Mills Barnes (1926), 95 L. J. Ch. 487. j 

938. Add, Annotation : — Refd. I. T?. C’omrs. v. i 
Holder, [1931] 2 K. B. 81. ! 


961. Add. Annotation: — ^Refd. nc Wait, [1927] 1 
Ch. 606. 

966. Add. Annotation : — ^Refd. J^e llouglns. p. ■ 
Douglas’ (James) Exors., [1930] 1 Ch. 312. j 

974. Add, Annotation : — Consd. Bi itiah A Noi*th I 
European Bank r. Zalzstoin, [1927] 2 K. B. I 
92. ! 

985. Add, Annotation : — Consd. Toiirnior v. i 

National Provincial Union Bjink of England, i 
[1924] 1 K, B. 461. j 

986. Add. A7moiatio7i : — Refd. Tournicr v. National | 
Provincial & Union Bank of England, [1924] i 
IK. B. 461. 

986a. Without consent of customer.] — | 

It is an implied term of the contract between ' 
a banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acquired tlirough the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 


give rise to a public duty of disclosure, or 
the protection of the banker’s own interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pUf., who instead of paying 
it in to his own account indorsed it to a third 
person wdio had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
w"ho the person was to whom it had been paid, 
& was told it was a bookmaker. That 
information defts, disclosed to third persons : 
— Held : that disclosure constituted a breach 
of defts.* duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of tlio draw'er of 
the cheque, it was acquired by defts. 
during the currency of pltf.’s account & 
in their character iis bankers. — Tourniku v. 
National Provincial Sc Union Bank of 
England, [1921] 1 K. B. 161 ; 93 U. J. K. B. 
449 ; 130 L. T. 682 ; 40 T. L. R. 214 ; 68 
Sol. Jo. 441 ; 29 Com. Cas. 129, C. A. 

Annotation : — Refd. WaUu honso r. Barker, (1924 ] 2 K. B. 7.09. 

986b. — Extent of duty to inquirer.] Batph 

COMBK (^UAHIIY Co. V. BARCLAYS BaNK, 

Utd. (n>31). I.s T. L. 11. 4. 

987. Add. Annotation : — Refd. Tournior v. 
National Provincial Sc Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other Information relating to 
customer.] — Tournier v. National Pro- 
vincial Sc Union Bank of England, No. 
086 . 1 , ante. 

1008a. — Prima facie evidence of account.] - 

Dougi^hs V . Lloyds Bank, JjTd., No. 4()3a, 
ante. 


PART II. SECT. 23. 

935 i. }Vhcihcr surety released-- In> 
crease in rate of iyiierest. ] — Held : an 
increase In tlie rate of lnt.erefit charged 
by the bank to an amount In excesw of 
that authori8i'd hr Canadian Bank 
Act, without luliruat.lou to the firna- 
rantorK, did not dlHchanre them from 
their liability. — Kubkht v. National 
CROWN Bank. [1918] A. C. 903; 87 
L. J. P. C. 180 ; 119 L. T. 059.-~CAN. 

935 ii. S. P. Mercuani'S Bank or 
Canafm V . Blt.sh, [1918] 2 W, W. K. 
574, 031.— CAN. 

935 iii. TaHna m-.w security 

from principal debtor.}— J\\SK or Nicw 
Zealand r. Baker, (19201 N. Z. L. K. 
402.— N.Z. 

935 iv. Note indorsed as security 

for specific purpose — General hirpothecu’ 
turn of note by creditor to bank.] — Held : 
surety released. — G ordon r. Hebble- 
WHiTE. (10271 1 D. L. R. 817 ; 11927] 

S. C. R. 29.— CAN. 

•w. Account settled between bank A: 
customer — How far bindiny on surely 
of customer.] — Even if a certificate 
given by a customer of a hank of the 
correctness of the condition of his 
account as stated therein constitutes 
an accomit stated between tbo bank 
& its GUHtozner, yet such certificate 
cannot bo conclu.sivo os afroinst the 
surety of the customer. — S tandard 
Bank of Canada v. Alberta En- 
oiNEBRiNo Co.. Ltd., [1917] 1 W. W. R. 
1177.— CAN. 

tx. Special agreement 

to accept account.) — An express pro- 
vision in the g^uarantee gl'^en to tliO 
bank Uiat the statliif?, settling or i 
admission of an account between tbe 
creditor & the bank should be con- 
elusive evidence against tbe sureties 
oannot be efloctlvo to prevent the 
sureties from objecting to lllegai 
oborgefi, nor to cbajgeo, which though 


not illegal, were Improper to the know- 
ledge of the bank. — N outiikun Crown 
Bank v. VVooi>oiurT.s, Ltd.. [1917] 
1 VV. W. R. 1 >05 ; 33 D. L. U. 367.— 
CAN. 

sz. Advance also secured by crop to be 
grown — Iduht of surety to proceeds of 
crop.] — Whore a bank advanctw mom;y 
for tlio purchase of soetl grain on thc» 
security of tlic crop to ho grown there- 
from & also procures t.ho .signature of a 
surety to the borrower’s note, the 
surety has a rlgljt have any money 
roalLsod out of the crop Hpprt>prittU;(l 
to the reduction of tlie (hdjt for wiilch 
ho became sundy in priority to all otlier 
claims of the bank against tlie borrower. 
— PftocDLoc’K V. Canadian Bank ok 
COMMKKOK. [19251 2 W. W. II 150 : 19 
Susk. L. U. 413.— CAN. 

sa. Arrangement between delator 
surely — Drafted by bank's Holicit.or 
Effect fm bank as creditor.] Impf.uim. 
Bank op Canada v. Hancock, (1930] 
3 W, W. It. 398 ; [1931 J 1 D. L. it. 
426.— CAN. 

PART II. SECT. 25. 

957 ii. Rights of hunk.]— A 

cheque on the S. Bonk. wlilci» was 
indorsed by the payc*« to the II. Bank, 
was deposited & applied against ids 
overdraft after the H. Bank Liui 
suspended payment at its head oflloe, 
but before notice thereof riiachcd tin; 
local branch in which the cheque wu.s 
deposited : — Held : the U. Bank was 
enlltJed to enforce payment of tiie 
chetiuefrom the drawer, — 8nrj.ivAN w. 
Home Bank opC’A.VAfM, { 1 927 j 1 D. L. R. 
1097 ; 8. C. R. 11.5.“ CAN. 

967 ilL ColUclum of billti for customer 
— Money receioed — Rights of customer.] 
— Where a branch of resp. bank had 
received bills from applts. for collection 
6c romittouoe of tbe proceeds, 6l after 
collection but prior to roniittlng the 
baj^ suspended payment ; — Held: (1) 
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applts., having employed the bunk as 
a whol<; in a ilduislary eapa<*.iLy, wen) 
entitled to a prior charge on tim 
ha1iino(‘s held hv tlie hank as u wliole 
at the (into of KuspenKion of payment ; 
(2) applts. wore not ontillcd to u prior 
eliargc on tlie hunk’.s general assets. - 
rtiiAVV Wali.acic a* (;o. r. AMun’HAii 
NAnoNAi, Bank (In Lrq(;ii>ATioN) 
(1926), I. L. B. 7 Lull. 155.— IND. 

PART II. SECT. 20. 

986 ii. . I -Neither the 

assignee of tlie equity of redemption 
of iiroperty mortgagtvl to a hunk, 
nor a surety wlio lias mortgaged 
property hy way of collateral H(;<:nrlt,y 
to a hank is entitled t,o obtain from 
tile bank tlio siitne full iiecomit tliiit 
the hank ts obliged to give ll.'j cuHtoiner. 
A guarantor of n eustomi'r’M aceoiint 
with a lianU is not entitled to demand 
from the bank a copy of the /n;coiint 
imt is entitled to diUTiaml from tbe 
bunk information as to the balane.e 
then owing, Uio rate of Interesr e, barged, 
6c the amount, if any. reallHod l)y the 
liarik in resjiect of collateral HiseirlticH. 
— Rosht. Bank ok New Sormi Wai.eh 
(1928). 28 S. R. N. S. W. 539; \5 
N. K. W. W. N. 117,— AUS. 

PART II. SECT. 28, SUB-SECT. 1. 

1004 iv. .]— An order 

to inspect tbe books of a bunk relating 
to the ofxjount of a person not jiorty 
the littgatiun will seldom or never 
be exercised except where siurii a<;count 
is In form i»r substance really the 
account of a party to tlie litigation, or 
is kept on his behalf, so that entries 
in It would bo evideneo oguinst him 
at the trial. In any ease, no such 
order will i/B made unless tlio third 

S arty has i>een given an opp(»rtunJty 
:> attend the hearing of the applica- 
tion. — James v. Mams (No. 3), [1929] 
N. Z, L. R. 899.— N.Z. 



Caaei 1010—1062. Enqlish and Empibe Digest Supplement. 


1010* Add, Annotation : — ^ReM. Waterhouse v. 
Barker, [1924J 2 K. B. 769. 

1011. Add, Annotation : — Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 679. 

1012. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K, B. 769. 

1012a. Entries tendlAg to Incriminate.] — 

On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulati^ the 
inspection of documents before trial. Tmere- 
fore if resp. to the application, being a party 
bo the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for. — ^Water- 
house V. Barker, [1924] 2 K. B. 759 ; 93 
L. J. K. B. 897 ; 132 L. T. 16 ; 40 T. L. R. 
805 ; 09 Sol. Jo. 61, C. A. 

1012b. .] — Where, imder Bankers’ 

Books Evidence Act, 1879 (c. 11), s. 7, an 
• order is made for the inspection of a judgment 


I debtor’s account with a banker, the ct. has 

I power to make the order extend to the 

banking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor St was us^ by 
debtor for his or her own purposes. — 
Ironmonger So Co. v. Dyne (1928), 44 T. L. R. 
679, O. A. • 

1018. For “ as. 2 & 5 ” read “ ss. 2-6.” 

Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1016. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1017. Add, Annotation: — As to (1) Apld. Water- 
house V, Barker, [1924] 2 K. B. 769. 

1018. Add. Annotations : — Apld. Waterhouse v. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger V, Dyne (1928), 44 T. L. R. 679. 

1019. Add, Annotation : — Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1022. Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 


PART II. SECT. 28, SUB-SECT. 2. 

lOlBv. What are “ h tial pro- 

veedin^jH."] — A ( Vmn*. iHWKjd a HUinniniiH 
1-0 ilm i]iauap[(!r of a bank, iv.(iuiiliig 
lilm to atlciid beforo a Itoyal Coni- 
itilHsion id frivo ovltleiico, A U> ]»ro(liioo 
tin* lodKcrH coiitaiiiliig tlio aeco\in1-H (d 
oertain pomniw, & alwj all cUchiuch 
drawn r>]i tiui U(3Couiil« A all dcjjOHlt 
HllpK alTcctlnjj: Huch aocounte. Lai< r, 
oil bcIiJif lufiimiod of tho dllllciUty in 
produulnff tlio lodgrorH, tho Ooinr. 


made a verbal order to tbo bank l^o 
produce copies of the entries In 
u(!eordaiiee with ItankinH* Hooks Evi- 
dence Act : — 7/cld : the proeoedlups 
before the ClominiHsion w(?r€i nut “ legal 
I*roe.(5e<llnffs " within the naianlng 
(»f Hankers’ Books Evhleneo Act, A 
the verbal order was invalid ; but, the 
Hiiniinoiib was valid. — McCormack t). 
CAMi'iiiiLL ( 1930 ), 8 . it.. (Q.) 228 .— 


la. Pay -in alipe .] — A bank retaining 


pay -In slips which have aooompanied 
payments into a customer’s account 
docs not hold them as the agent of 
the customer, who, consequently, will 
not bo ordered In an action to which 
he is a party to produce them as 
documents In his possession or power. 
In such an action the ct. also declined 
to make any order relating to those 
documents under Evidence Act, 1915, 
B. 89.— Lkver V . Maguire, [19281 
V. L. Ji. 2«2 ; 49 A. L. T. 194 ; [1928] 
Argus h. 11. 1C9.— AUS. 
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VoLm. oases 16ar-110. 


BARRISTERS. 


16a. Procured by fraud-^Duty of Benchers.] 

— The Benchers of the Inns of Court owe a 
duty to the public in respect of admission 
to the Bar : therefore a fraud committed 
upon them to procure such admission is a 
mischief against public policy none the less 
because its intent is not to procure money for 
the offender. — B. v. Basset (1931), 47 
T. L, R. 222 ; 75 Sol. JTo. 121 ; 22 Cr. App. 
Rep. 160, C. C. A. 

31. Add, Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 26.3. 
50a. .] — All motions before the ct. must be 


made bv counsel. — D rake v. Morgan (1868), 
27 L. J.‘ P. & M. 8 ; 4 Jur. N. S. 32. * 

66a. Before parliamentary commission.] — Bel- 
fast Biots Commission Case (1886), 21 
L. Jo. 656. 

71. Add, Annotation : — Refd. Marson v. Unmack, 
[1928] P. 163. 

84. After this case add the following cross-refer- 
ence : See, further, JUDGMENTS, Vol. XXX., 
pp. 203 ei eeq, 

110. Add. Annotation : — Refd. Apted v, Apted A 
Bliss, [1930] P. 216. 


SECT. 1, SUB-SECT. 1. 

b 1. Nature of duticB devolving 

upon.) — Tho dfsobarge of the duties 
under Law Society Act, now 11. S. O., 
1914, c. 157 is not a matter of mere 
private oonoem, but one aflooting: the 
public, bavingr to do with the woU- 
beinff of the society In maintaining tho 
standards which should nrevail in tho 
ItifiraJ profession ; &, unless in a case 
of manifest wrong, there should be no 
interferonoo with the society’s exorcise 
of Its statutory powers. — Hall v. Ball 
(192:i), 54 O. L. R. 147.— CAN. 

SECT. 1. SUB -SECT. 2.— A. 

11 il. For *’ (1905), 3. C. 221 " read 
“ 11005] T. S. 221.” 


11 iii. Without examination — 

Managing clerk to solicitor.} — In Law 
Practitioners Act, 1908, a. 5, the words 
” managing clerk to a solr.” must bo 
taicen in the strict sense to mean one 
who has control & supervision of other 
clerks In tho solr. 'a employ. — Be 
Ohalmebs. [1918] N. Z. L. R 561. — 
N.Z. 

0 Qualification — Bngluth bar- 

ris/er.] — Appot. sought odmisHlon as 
an advocate on the ground that ho was 
admitted as a barrister in England & 
bad passed an examination in Natal 
statu tt! law & practice as required by 
the proviso to Ord. 92, r. 38. Tho Law 
Society opposed on tho ground that it 
was necessary for appet. also to have 
passed the examination in Union 
statute law required by sect. 2 of 
Act 19, 1921:— //old; us appet. ’« 
qiiallfloation ^qulred outside tbt^ 
Union would not have entltliMl him to 
admission in NaUl, sect. 2 of Act 19, 
1921, dl<l not apply to blin.— p. 
Robinson (1930), 51 JS. L. If. 305. — 
S. AF. 


^5 un. .) — The ct. will not 

grant mandamus to compel Benchers 
of a Law Society to admit an individual 
as member with a view to bis qualifying 
himself to be called to tho Bar. — Be 
Haorl & Law Soctett of BRinsn 
Colombia (1922), 31 B. C. R. 76. — 
CAN. 


SECT. 1, SUB-SECT. 2.— B. 

25 lii, Duty of trifmnal 

to come to a /Indtnc.}— Where the High 
Ct. did not think fit summi^ly to 
reject a complaint made a^inst an 
advocate, 8c was obliged, therefore, 
to refer the case for Inquiry to tho 
Bar Council, & the tribunal, after 
certain evidence bad been taken on 
affidavits, on the intimation of com- 
plainant’s solr. that be tiithdrew 
the complaint reported ” in 
circumstances the Inquhr cannot be 
further proceeded with, the ct. referred 
the matt 45 r back to the tribunal, hold- 
ing that the Act required the 
to oome to a finding. 

CouNciiA Act (1929), iTij. R. 57 Calc. 
724.— IND. 


■I. Effect of crdrtt on roU of adxfocaU^ 
Right of retired judge to pradise in High 
Court.] — After his retirement from tho 
porition of a iudge of the High Ct. 
at Patna, India, applt. with a view to 
resuming practice at tho Bor of that 
ct. appllea to have his name entered 
on the roll of advocates as required 
by Indian Bar Councils Act, 1920. 
Tne judges, by a majority, held that 
he was entitled to he so enrolled under 
that Act, but added that in view of tho 
foot that be had been a permanent 
judge of that ct. they refused to allow 
nlm to appear in the ota. of tho pro- 
vince. On appeal against that refusal : 
— Held : by being entered on the roll 
of advocates applt. had established a 
statutory right to practise of tho 
Indian Bar Councils Act, 1920, 
s. 14 (1) providing that. ” An advocate 
shall be entitled as of tight to nractiso 
... in the High Ct. of which he is an 
atlVOCate. . . .” — PBAFCTIiLA Banjan 
Das V . Patna Hiaii Court .Tupgkh 
(1930), 47 T. L. R. 98. V. O.— IND. 

SECT. 2, SUB-SECT. 1.— D. 

u 1. Before High Court of Madras - 
Exercising insolvency jurisdiction— 
Right to ” act.”]— Advocates, enrolled 
in the High Ct. of Madras, under 
Indian Bar Councils Act (I of 1920) 
are, by virtue of soots. 2 (a), 8 iSc 14 
of the Act, entitled not only to appear 
•& plead, hut also to ” act ” In the 
insolvency JurUidlctlon of the High 
Ct. Insolvoncy Rules of the High Ct., 

r. 128, which allowed advocatcH only 
to appear & plead in that iurlHdictlon, 
is no longer In force.— Re PowKRS of 
APVOCAT iiB (1928), I. L. R. 52 Mad. 92. 
— IND. 

•a. Natal — Qualification aemnred md- 
side Natal.] — ^A person admitted uh an 
attorney in Natai by virtue of (jualUlca- 
tions acquired elsewhere tliau in Natal 
Is not entitled to appear as counsel in 
tho Supremo Ct. or to i)ractise as an 
advocate until he has served under 
articles In Natal fur at least 18 months. 
— Incorfouatkp Law Socikty v, 
PosRMAN (1929), 50 N. L. R. 318. — 
6. AF. 

SECT. 2, SUB-SECT. 7.~A. 

lb. Barrister of five years* standing 
---Whai constitvtss.h-J/eJd : applt., 
who had been called to tho Bar more 
than five yearn, but had never practised 
as a barrisrer, was a ” barrist^^r of not 
less than five years' standing ” wlUdn 
the moaning of Indnstrial Arhn. Act, 

s, 6 (7). — McCAWunr .e. U. (1918). 20 
C. L. R. 9.— AU8. 


being a barrister in England, though 
the only quolilioatlon for admission in 
India as an advocate, did not neoes- 
sarily ontail disbarment in the High Ct. 
(2) Suspcinsloii for one year ordort>d 
in this case. — Be An Apvooate (1923), 
I. L. R. 40 Mad. 003.— IND. 

id. Professuinal misconduct — Under 
Pleaders* Act — Canvassing for work .] — 
S., a district pleador, holding a Hanad 
for the Surat District, sent clrc.ular 
postoai^s to the public under ht.s 
signature as a High Ct. pleader stating 
that he had been authorised by the 
DIstrlot Ct. to oxamlno Wakf proportles 
to Ihbuo certificates. In fact all 
that ho had been authurlacd to do was 
to examine acitount-H for certain spccinc 
\Vakf pt’opert.lcR on ids separate 
apidh'iitlou In each caw, but was not 
authorised to audit tho accounts of 
Wakf properties g<uicrelly ; — Held : 
it was lmproi»cv c(>nd\ict on the part, 
of S. to issue such postcards & to 
canvass for tho andli.mg work in the 
way that he did ffc occonlingly lie was 
guilty of an offence under Pleaders’ 
Act, H. 26.-- (JOVKJINMICNT PLlfiADKU 
r. Sininrif (1929), I. 1.. R. 53 Bom. 
640.— IND. 

se. Kclent of jurisdiction .] — 

N<> power to ex(nvlM<^ Inhewmt disci- 
plinary jiirJHdirlloii ovt'r legal pratJtl' 
tionerH, IndeiMindently of the ]a?gal 
I'motltJonerN Act Sc tho Indian Bar 
Onincils Act, rmw exists In the High 
Ct. in respect of their professional f)t' 
other nilNcmuliiot. No disciplinary 
power ovt?r legal practitioners or power 
to piuiish for contempt outshh} the 
Indian Penal Code Is vested In the 
snhonllnate ctK.-MAHANT Hhanta- 
NANI) (lilt V. MaIIANT BaHUPKVANANU 

(im (19.30), I. L. R. 52 All. 619. IND. 

sf. Procedure of High Court — Under 
Bar Councils Act, 1920.1 — As from 
Juno 1, 1928, the procedure by which 
an advocate c.an bo called upon to 
answer for misconduct Is governed by 
Bar Councils Act, 1926, ss. 10 et s«tf. 
'I'o tiroceed under sect. 10, tho High 
Ct. is required, l)y Huh-soct. (2) of tliat 
Htx;t., if It does not summarily reject 
the complaint, either to refer tho cose 
for inquiry to the Bar Council, or. after 
consultAtlon with tho Bor Council, 
to refer it to the ct. of a District Judge. 
Biinllar powers of reference are given 
where the ct.. Instead of acting on a 
complaint, acts on its own motion. 
But in cither event, it Is necessary for 
tho case U) he elthe.r referred to the 
Bar 0)nndl, or at any rate for the Bar 
Council to he consulted. — Be A Vakil 
OF ARAMOAmr (1928), I. L. R. 51 All. 
76.— IND. 


SECT. 3. SUB-SECT. 1.— A. 
g. For ” IR.” at the end of this case 
L:ad SIERRA LEONE." 

SO. For convUiUm for perjury in 
:ngland — IHsbarment in Englaml — 
foil? far binding on Indian court .] — 
relde rn the loss of the prfvUegc of 


Bg. Under Ijcgal Practitioners Act, 
s. 12.]-- The discretion of the High 
In each particular cose under sect. 1 2, 
is absolute, it can Jet oiT a pleader 
with an admonition or suspend him 
or strike him off the 
Plkadkb (1929), I. L. R. 57 Calc. 837. 

— IMD. 


35 



Oaaes 148a— SSSa. English and Empire Digest Supplement. 


148a. .] — On an indictment for rape, prisoner 

ought to be defended by counsel. — R. v. 
Hancock (1931), ae reported in 23 Or. App. 
Rep. 10, C. 0. A. 

156a. Under Poor Prisoners* Defence Act, 1930 

(c. 32).] - K. V. Ttdmarhh (1931), 23 Cr. App. 
Rep. 79, C. C. A. 

162a. Right of junior counsel settling plead- 

ings to lead another Junior counsel.] — ^A 

member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as liis junior. 
On party & party taxation the taxing master 
disallowed the fees paid to the second counsel 
on tlie ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 
pleadings could lead another junior counsel, 
&; fees of both counsel should be allowed. — 
Douglas v. Associated Newspapers, Ltd. 
(1922), 07 Sol. Jo. 48. 

191. Add. Annotation : — Apld. Re Morgan, Brown 
V. Jones (1927), 71 Sol. Jo. 650. 

191a. .] — Where trustees are represented 

by the same firm of solrs. <fc one of them is 
interested in the trust fund beneficially, it 
is prhnd facie the solrs.’ duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 


assistance of such separate counsel. — Re Mor- 
gan, Brown v. Jones (1927), 71 Sol. Jo. 650. 

220a. — Of Junior counsel — Proportionate to fee 

of leader.! — A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion. — Re Park, Bott v. Chester 
(1921), 66 Sol. Jo. (W. R.) 2. 

242. Add. Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

291. Add. Annotations : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srirnati Tarubala Dasi (1930), 
40 T. L. R. 191. 

300. Add. Annolaiion : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

311. Add. Annotation: — Refd. L. v. L., [1931] 
P. 63. 

323a. Express Instructions given to solicitor.] — 
At the hearing of an action for debt counsel 
for deft, consented to judgment against his 
client for part only of the claim, pltf. abandon- 
ing the balance. Without the knowledge of 
counsel on either side, or of the solrs. for 
pltf., deft, hod given instructions to her solrs. 


SECT. 6, SUB-SECT. 1.— A. (g). 

188 1. Party praposing employmmt — 
Procrr.diny ayainsi previomt client .] — 
Appet., U]i advocato, allowed roHp. to 
fflvo him lUMtructlonH in full without 
warning him that tho other side had 
iipproochod him to roproHcnt thorn in 
tho matter A; that he had not declined 
tho olTcr, lie, liowovor, waw not 
retalnod by roup. & tho brief of tho 
other side bolnpr olferod t<» him, accepted 
tho Ramo : — Held : whllNt tl»o notion 
of reap, diti not amount to profoHBional 
misconduct, tho case camo within tlio 
ambit of the rule that counsel ought 
not to a<!cept a brief ugolnst a party, 
0 von though that party rcfiiHcs to 
retain him, In any oaso In which ho 
would bo ombarraHsod In the diHchai’ge 
of Ills duty by reason of the (ioiifldciic^ 
& npplt. was rightly i*cfuscd pormlsBloii 
by t he tidal ct. to appear in tho suit. — 
if. K.() Ko Gyi V. IJ Han Mya (1930), 
J. L. U. 8 Ran. 440.— IND. 

190 ill. .1— A legal proctl- 

tionor may change sides, but, if, as in 
this oaso, such conduct Is likely to 
c.auHo nilschiof or reasonablo mla- 
approbension in the mind of his late 
oflont, the ct. would not allow tho 
advocate to appear for tho other party. 
— Maltno Hicin (lYi V . Mankciukk 
(1929), I. L. K. 8 Han. 44.--IND. 

SECT. 5, SUB-SECT. 2. 

206 vl. .] — Where a pleader 

sued to reoover from his client a sum 
of money as iXMuunoration for his 
HcrvlooH us H pleader, on the basis of 
a verbal agreement entered Into with 
his client, or, if the ogreomout was hold 
to be invalid, on the basis of quantum 
meruit : — Tleld : though the agree- 
luont was void under Legal Practi- 
tioners Act. 8. 28, tho pleader was 
eriUtlod to reasonable coiupousatlon 
for work & labour done by him on 
bohiilf of tho client. — Thanqammal 
Ayiyah V. Kuishnan (1929), 1. L. U. 

Mad. 309.— IND. 

217 1. Amount of fc-e ^ — Applioation 
of “ tvHid/nrds ** rule in Ifuzia.] — The 
amount of foes allowed to junior 
counstd must be adjusted by tht> 
'I'axlug Muster according to two-thirds 


of the amount allowed to senior couhboI, 
— lie Gopaixuiandra Sinoua (1930), 

I. Ji. 11. f)8 Gale. 606.— IND. 

221 xi. .] — Abaiour V. 

Dinner (1899), 4 Terr. L. It. 30.— CAN. 

■h. “ Normal ** fees — Feta in big tt 
dijfflcuU caaea.y—Ueld : both are Just 
such fees 08 a praotislng law-agent 
tinds sutlicicut in order to command 
the services of oompelout counsel in 
cases of a similar oharaotor. — Cale- 
don r an Hy. Co. V. Greenock Cori’n., 
Glasgow & Soimi Wkstkiin Uy. Co. 

II. Same. 11922] S. C. 299.— SCOT. 

SECT. 6, SUB-SECT. 4. 

238 ii. .] — There is no hard & 

fast rule rendering counsel in a cause 
incompotout os a witness in that cause, 
—it. V. Bkokkr. 11929] App. D. 167.— 
S. AF. 

252 xiv. .] — Grady w. Waite, 

119301 1 D. L. It. 838 ; 1 M. P. It. 116. 

CAN. 

SECT. 5, SUB-SECT. 6. 

274 i. Miaconduct — Inserting libel on 
judge in notice of appeal — On instruc- 
Hons of client.] — II cM : this eon duet 
was highly Improper. — Jacob & Go. t>. 
Hash Beiiaui Grose (1920), 1. L. li. 
47 Colo. 828,— IND. 

274 ii. Itefusal to take brief.] — 

The refusal of a lawyer to take up 
a brief for a member of tho public, 
slmplv & solely on the ground that he 
woui([ be appearing against a brother 
practitiunejL who was tho litigating 
party on fiie other side, or putting 
forward untrue excuses, when the real 
reason i.s a dtsliiclinatlon to appear 
against a brother practitioner, is pro- 
fessional tniseonduot ; that U, it is a 
broach of the duty which the aooept- 
auoe of • the status of an advocate 
demands from every man who becomes 
an advocato. — M uhammad Inayat Ali 
V. EaU'KROk (1929). I. L. U. 61 All. 892. 
— IND. 

SECT. 6, SUB-SECT. 7.— C. (b) I. 

291 i. Oeneral rule.] — Rules rogarding 
oorapotency of counsel to oompromlso 
suita, make admissions, or confess 
judgment, so as to bind their olients, 
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dlsousaod.— Muthiah Chkttiar v. 
Muthd K. K. a. Karoppan Crettj 
(1927), I. L. R. 60 Mad. 786.— IND. 

291 li. .] — An advocate, ad- 
mitted to practise by the appropriate 
ot. In India, when briefed in n suit. 
Including a suit in the ct. of a sub- 
ordinate judge, has tho implied 
authority of his ollent to settle the suit 
by a compromise. II he is briefed in 
an intorlooutory matter he has implied 
authority to settle the whole suit 
whore it appears that the intention 
was to place iiim in tho same position, 
Sc to arm him with the same authority, 
as though he had been briefed to con- 
duct tbe whole suit. — Hoi’rendra 
Nath Mpira v. Tarubala Dasi (1930), 
67 L. R. Ind. App. 133, P. C.— IND. 

294 i. Power presumed — Counsel ap- 
parently properly iustruried — Parly’s 
agent present unihout protest.] — Nil- 
MONE CUAUDIIURI U.^KeDAR NaTU 

Daoa (1922), I. L. 1^ 1 Pat. 489.— 

IND. 

300 iv. .] — A settlement within 

tho apparent general aulliority of 
coiinsol : — Jictd : binding. — B. N. Sen 
Sc Brothers v. Chuni Lal Dutt & 
Co. (1923), 1. L. R. 51 Calc. 385.— IND. 

301 i. Authority to compromise out 
of courU] — A compromise effected by 
counsel on behalf of his client out of 
ot.. Sc not assented to by his client, is 
only binding upon tbe client If it is 
expressly authorised or subseguently 
ratified by the client or by ids agent 
authorised in that behalf. — A skaraU 
Cuoutmal r. East Indian Ky. Co. 
(1926). 1. L. 11. 62 t;alc. 386.— IND. 

801 ii. .] — The fact that negotia- 
tions for compromise between counsel 
took place before tho hearing of tho 
suit oommenoed, or were carried on 
outside the ct., does not vitiate the 
agreement. — Johurmull Bhutra v. 
Kedar Nath Bhutra (1927), I. L. R. 
65 CJalc. 113.— IND. 

SECT. 5, SUB-SECT. 7.— C. (b) Ui. 

t 1. .] — The general authority 

of oonnsel to compromise a suit does 
not extend beyond matters in the salt. 
— Johurmull Bhutra v. Kedar Nath 
Bhutra (1927), 1. L. K. 65 Calc. 113.— 
IND. 
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that the case was not to be settled. Upon an 
application made before the judgment was 
diawn up : — Held : the case must be restored 
to the list for hearing. — Shepherd v. Robin- 
son, [1919] 1 K. B. 474 ; 88 L. J. K. B. 873 ; 

’ 120 L. T. 492 ; 35 T. L. R. 220, C. A. 

AnnotaHon : — Befd. Sourondra Nath Mitra r. Srimatl 
Tarubala Dasi (1930). 46 T. L. H. 191. 

324. Add, Annotation : — Distd. Shepherd v, Robin- 
son, [1919] I K. B. 474. 

326. Add, Annotation : — Apld. Shepherd v, Robin- 
son, [1919] 1 K. B. 474. 

331. Add, Annotation : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

335. Add, Annotation : — Refd. Shepherd v, Robin- 
son, [1919] 1 K. B. 474. 

347a. Whether evidence for opposite party.]— 

The judge at a trial will not take the facts 
from the opening of thci counsel on the 
opposite side. — Machell r. Ellis (1845), 1 
Car. & Ivir. 682. 

356a. Whether binding at second trial.] — A man 

was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1918, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, 
iSu shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1900 (c. 58), an 
admission was made by counsel at the 
trial that “ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died.” A new trial having 
been ordered : — Held : the above admission 
was not to be binding at the second trial. — 
Dawson r. Great Central Ry. Co. (1919), 
88 L. J. K. B. 1177; 121 h. T. 203; 12 
B. W. C. C. 163, C. A. 


383a. Duty to assist court — By citing all relevant 
authorities.] — Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which boars one way or the 
other UTOn the matters under debate, irre- 
spectively of whether or not the particular 
authority assists the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 
House. — Glebe Sugar Refining Co., Ltd. v, 
Greenock Port &> Harbours Trustees, 
[1921)2 A. C. 06; 125L. T. 578; 37 T. L. R. 
436 ; 65 Sol. Jo. 551, H. L. 

333b. Duty to disclose adultery of petitioner In 
suit for dissolution of marriage.] — Whore a 
petitioner has committed adultery it is the 
duty of his counsel & sol r. to disclose the 
fact to the ct. if Ibey are aware of it. — 
Abraham v. Abraham & Harding (1919), 
120 L. T. 672 ; 35 T. L. H. 371 ; 63 Sol. Jo. 
411 . 

Disclosurti of petitioner’s adultery in suits 
for dissolution of marriage generaUy, see 
Husband & Wife. 

389, Add. Annotation : — Apld. Grinham v. Davies, 
11920 ) 2 K. B. 249. 

After tills case add, SeCy alsOy NEaLTGBNOK, 
Nos. 842, 842a. 

408a. Practice Note, [1920] W. N^. 

34. 

421a. .] — The House of ]A>rds has a 

prior claim to the attendance of counsel over 
other cts., & before absenting himself counsel 
ought to liave made an application for l<iave 
to bo absent. —Abram S.S. Co. v, Wr^tville 
Shipping Co. (1923), as reported in 67 
Sol. Jo. 535, 11. L 

463. Add, Annotations : — Refd. Banbury v. Bank 
of Montreal, [19I8J A. (1 626 ; Wilson v. 
United Counties Bank, [1920] A. C. 102. 

465. Add. Annotation : Consd. Do Freville v. 
Dill (1927), 43 T. L. R. 431. 


SECT. 6, SUB-SECT. 7.— C. (b) iv. 

334 ii. .] — Where the advocate 

for one of the parties in a proceedingr 
for the grant of ietters of aduiinintra- 
tion under a nilsapprehetwlon con- 
sented to the other party being granted 
the letters : — Held : if such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters. — K tonk Hob Tskk v. Kyon 
Soon Sun (1925), I. L. R. 3 Han. 261.— 
IND. 

SECT. 5, SUB-SECT. 8. 

ta. Vmtnsel must not combiivc fmw- 
tians of advocdlf. d: vriiness.]- CxinsH 
V. Caihns, 11931] 3 W. W. K. 335.— 

CAN. 

SECT, b, SUB-SECT. 10. 

e I. .1 — In an action for damages 

for breach of contract, certain admis- 
sions were made by counsel for bf>th 
parties 8c put in at the trial by consent : 
— Held : deft, was bound by the 
admissions made by counsel on his 


iKdialf. — D ominion Akt Co., Lti». v. 
Mmu-HY (1023), 64 O. L. U. 332.- 

CAN. 

SECT. 6. SUB-SECT. 1. 

883 i. Sfumld not make, scan- 

dalous charQts. l — Morn hers of tl»o legal 
; profession are under no duty to their 
! clients to make grave scandalous 
j charges against either Judges or the 
opposite parties on their clJeut’s mere 
' wish. They are responsible to the 
‘ ct. for the fair & honeyc conduct of the 
! cose. They are not mere ogontH of 
the man who jays them, but are 
I acting in the auairUstration of Justice. 
I —Re Divarka I»ra«ap Mithal (1923), 
I. L. R. 46 All. 121.— IND. 

• 383 ii. Duty as regards offensive 

1 questums .] — An advocate should exer- 
dae his own discretion before putting 
an offensive question. — M. Danerjre 
; r. Anukup Chandra Mitra (1927), 
I. L. It. 55 Calc. 85.— IND, 

sf. May crUicise questions auf/mitled 
' to jury — After asking for directum 
i it calling no evidence.}— UTKKhV. v. 


HkU'AHT Corcn., II920J 2 1. It. 125, 
133.- IR. 


SECT. 6, SUB-SECT. 5. 

429 ii, Divakea 

Praha i> Mii’Iial, No. 383 I., atUc . — 
IND. 

439 ii. .1 — In an 

ur;tion fd damagc.H for bniimh of promise 
of marriage defender made a tender of 
JClOO 8c cxperiHCH, which was not tuj- 
ceplod by pursuer. The jury having 
awarded the jmrsiier the sum of £75, 
she moved for a new trial on Hie 
griouid tiiat counsel for dcjfondor, in 
aitdressing the Jury, had used words 
which rtipresenUntl that an award of 
jt.50 woiihl carry the expenses of the 
action. The ct., holding that there had 
I lieon no Intention to mislead the Jury, 
i & that the words used did not uebes- 
I sarily tear the mooning put upon them 
I by pursuer. 8c had not provent<Hl the 
I trial from being a fair one. rofiiWid to 
I grunt a new trial.- Kekkik v. M*Kin- 
VKN, 11921 1 8. C. 733.- SCOT. 
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BASTARDY. 


Part I. — The Presumption of Legitimacy 


2* Add» Annoialions : — Refd. Gaskill v. Gaakill 
(1021), 126 L. T. 116 ; Warren v. Warren, 
11026] P. 107. 

8. Add. Annotations: — Refd. Gaskill v. Gaskill 
(1021), 126 L. T. 116 ; Farnxan v. Fannan 
(1924), 40 T. L. R. 823. 

4. Add. A nnoiation : — Consd. Mart v. Mart, 
[1026] P. 24. 

11. Add. Annotation : — Refd. Gaskill v. Gaskill, 
[1021] P. 426. 

12. Add. Annotations : — Refd. Gaskill v. Gaskill, 
[1921] P. 425 ; Russell v. Russell, [1024] 
A. a 687. 

17. Add. Annotations : — Apld. Warren v. Warren, 
[1925] P. 107. Refd. RusseU v. Russell, 
[1924] A. O. 687. 

20. Add. A nnotaiion : — ^Refd. Andrews v. Andrews 
& Chalmers (1924), 40-T. L. R. 873. 

22. Add. Annotations: — Consd. Russell v. Russell, 
[1024] A. 0. 687; Martv. Mart, [1026] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1024), 
132 L. T. 400. 

22a. .1 — In the absence of evidence 

to the contrary the presumption of legitimacy 
does not arise in the case of a child born to a 
resp. more tlian nine montlis after she has 
obtained, under Summary Jurisdiction 
Married Women’s Act, 1895 (c. 39), an order 
that she be no longer bound to cohabit with 
petitioner. — Anduews v. Andrews & Chal- 
mers, [1024] P. 266 ; 93 L. J. P. 137 ; 132 
L. T. 400 ; 40 T. L. R. 873. 

.A nnotaiion .’—Reid. Mart v. Mart, ri02(S] 1*.24. 

22b. Deed of separation — Presumption of non- 
access.] — The legal presumption of access, A 
of tilt) legitimacy of a child born during 
marriage, is rebutted by its conception during 
a i»criod when the spouses are living apart 
under a deed of stiparation. For this pur- 
pose a deed of separation lias the same ell'ect 
as an order under Summary J urisdiction 
(Married Women) Act, 1806 (c. 30), that the 
wife shall not bo bound to cohabit with her 
husband, or a judicial separation. — Mart v. 
Mart, [1920] P. 24 ; 96 L. J. P. 20 ; 134 
I.. T. 440 ; 42 T. I.. K. 253. 


24a. .] — Haslam v. Oron, Olivant’s Claim 

(1871), 10 W. B. 968. 

25. Add. Annotations: — ^Refd. Gaskill t;. Gaskill 
(1021), 126 L. T. 116 ; Farman v. Fannan 
(1924), 40 T. L. B. 823. 

28. Add. Annotation : — ^Refd. Russell v. Russell, 
[1924] A. 0. 687. 

35. Add. Annotations: — Refd. Gaskill v. Gaskill 
(1021), 126 L. T. 116 ; Warren v. Warren, 
[1925] P. 107. 

36. Add. Annotations : — Apld. Best v. Best & 
McKinley, [1020] P. 75 ; Re StoUery, Weir v. 
Treasury Solicitor, [1026] Oh. 284. 

42. Add. Annotation : — Consd. Gaskill v. Gaskill 
(1921), 126 L. T. 115. 

43. Add. Annotaiion : — Refd. Gaskill v. Gaskill , 
[1921] P. 425. 

48a. .] — ^When adultery is to 

be inferred solely from the length of gestation 
of a child in utero^ & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a case of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
&: conclusive, & must not consist of a mere 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery. — 
Gaskhjl V. Gaskill, [1921] P. 425 ; 90 

L. J. P. 330 ; 126 L. T. 116 ; 38 T. L. R. 1. 

Annotation: — ^Refd. RuBsell v. RuBsell, [1924] A. C. 687. 

46. Add. Annotation : — Refd. Warren v. Warren, 
[1925] P. 107. 

49. Add. Annotations : — Apld. Gaskill v. Gaskill, 
[1921] P. 426. Refd. RusseU v. RusseU, 
[1924] A. C. 687. 

54. Add. Annotations: — Refd. GaskUl v. Gaskill 
(1921), 126 h. T. 116; Warren v. Warren, 
[1926] P. 107. 


PART I. SECT. 2. 

7 V. •] — Held : ** bom out 

of wedlook ** within Children of IJn- 
marrled Parents AoL 1021 (o. 64), 
B. 13, & the husband may show by 
hlfi own evidence & that of his wife 
that they had In foot no Interoourse 
at Buoh time as would make hls 

g arontase possible. — Re Duckworth 
; 8K1NKLE (1924), 66 O. L. R. 272.— 
CAN. 


7vi. Wife divorced 

woman.] — Whore a Hindu woman was 
inaiTiod to S. In Oot. 1903, was divorced 
by him In June 1904, married T. In 
July 1904, 8c gave birth to a son in 
Sept. 1904 ; — Held : there was no 
proof that T. Oould not have bad aooess 
tn her at any time when the son oould 
have been begotten, & the son should 
be hold to be the legitimate son of T. — 
8KTHD V. Palaik (1925), I. L. R. 49 
Mod. 653.— IND. 


14 I. Even where wife 

adulteress.] — Re Brown & Argue, 
[1925] 3 D. L. R. 873 ; 67 O. L. R. 297. 
—CAN. 


id. Child of Chinese resident in Straits 
Sciflements dr < *sip •* (secondary 
wife).] — Rogarded as legitimate & 
entitled to iuherit equally with ohildren 
by the “ t ’sal ** (prima:^ wife).” — 
KHOo Hoot Lbono v. Kmoo Hban 
Kwick, [1U26] A. O. 529 ; 96 L. J. P. C. 
94; 136 L T. 170.— STRAITS 

SETTLEMENTS. 


M. Child of Mahomedan <£r his servant 
—Acknowledgment of cJiild by father as 
his son.] — The son of a Mahomedan by 
a female servant in his house olaimed 
a deolen^tion of his legitimacy. The 
parents had oonUnuouslv cohabited for 
many years, the fattier on several 
occasions hod acknowledged pltf. as 
his son. There was some ovidenoe of 
a nikah marriage: — Held: evidenoe 
that other members of the father's 
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class had illegitimate children by 
servemts was inadmissible to rebut the 
presumption of logitlmaoy arising from 
the aoknowledgments, 8c though the 
fact that the mother unlike the father's 
other wives was not parda-rriskin 
was one to bo oonsidered, it was iu- 
Buflicient to interfere with the pre> 
sumption of law or the balance of 

8 roof of the fact of legitimacy. — 
[OHABBAT Au KHAN V. MaBOMBD 
IBRAHIM Khan (1920), 66 L. R. Ind. 
App. 201.— IND. 


PART I. SECT. 3. 

49 lii. Jllicit intercourse with 

paramour.] — Held : ovidenoe of pltf. 
should not have been received to 
bastardise her child, & as there was no 
admissible ovidenoo Uiat the ohlld was 
illegitimate, it must bo taken that 
pltf. *8 husband was the father. — Kijko 
V. Baoyzbki (1921), 67 D. L. R. 46 ; 
51 O. L. R. 225.— CAN. 
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56. Add, Annotation : — Refd* BusBell v. Huaaell. 
[1924] A. 0. 687. 

67. Add, Annotatio^i : — Reid. Bussell v. Bussell, 
[1924] A. C. 687. 

58. Add, Annotations: — Consd. Bussell v, Bussell, 
[1924] A. 0. 687. Dlstd. HoUand v, Holland, 
[1925] P. 101. Reid. Warren v, Warren, 
[1925] P. 107. 

69. Add, Annotation : — Retd. Warren v, Warren, 
[1926] P. 107. 

60. Add, Annotations : — Consd. Bussell v. Bussell, 
[1924] A. 0. 687. Retd. Brown v. Leech 
(1924), 88 J. P. 208. 

61. Add, Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

68. Add, Annotation : — Consd. Bussell v. Russell. 
[1924] A. C. 687. 

64, Add, Annotation : — Retd. Bussell v, Bussell, 
[1924] A. C. 687. 

65a. .] — Besp., A. L., a married 

woman, living at all material times in London 
apart from her husband, preferred a complaint 
against applt. alleging that he was the father 
of her bastard child. Evidence was given by 
two independent witnesses that at all material 
times one F. L., was living in Cardiff. Besp. 
alone identified P. Ij. as her husband ; — Held : 
apart from resp.’s identification, there was 
' no evidence of non-access by the husband, & 
since Rvssell v. liussellt No. 70a, po«/, such 
evidence could not be given by the wife. — 
Brown v. Leech (1924), 94 L. J. K, B. 48 ; 
132 L. T. 205 ; 88 J. P. 208 ; 41 T. L. B. 
89, D. C. 

65b, Child stUl-boni,1—The rule 

laid down by the House of Lords in Russell 
V, Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot be 
admitted where the result may be to bastard- 
ise a child, does not include a still-bom child. 
— Holland v, Holland, [1925] P. 101 ; 94 
L. J. P. 64 ; 133 L. T. 318 ; 41 T. L. B. 431. 


65d. .] — Where a husband took 

out a summons asking that an order for 
maintenance should be discharged, on the 
ground that the wife had committed 
adultery : — Held : evidence of the husband 
of non-access to bastardise his child was not 
admissible. — ^B oston v, Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 20 L. G. B. 183, 
D. C. 

66 . Add. Annotation : — Consd. Bussell v. Bussell, 
[1924] A. C. 687. 

67. Add, Annotation : — ^Refd. Bussell v, Bussell, 
[1924] A. 0. 687. 

68. Add, Annotation : — Refd. Bussell v, Bussell. 
[1921] A. C. 687. 

70a. .] — The rule of law that 

neither a husband nor a wife is permitted to 
give evidence of non-intercourse after mar- 
riage to bastardise a child bom in wedlock 
applies to proceedings instituted in conse- 
quence of adultery, A is not atfected by the 
above sect., which makes the parties to such 
proceedings, &; the husbands & wives of such 
parties, competent witnesses. — B ussell v. 
Bussell, [1924] A. 0. 687 ; 93 L. ,T. P. 97 i 

131 L. T. 482 ; 40 T. L. B. 713 ; 68 Sol. Jo. 
682, H. L. 

Jnnofafumfi : — Apld. Brown r. Loeoh (1924), 94 L. J. K. B. 
48. Consd. Farman v. Furman (1924). 40 T. L. R. 823. 
Distd. Warren f». Warren. (192.51 P. 107. Consd. Mart v. 
Mart, 119261 P. 24 ; Be A. li.’s Petii , (19281 P. 2.5. Beld. 
AndrewH v. Andrews & OlialmorB (1924), 182 L. T. 40(»; 
Holland v. Hollanci, (192.51 P. 101 ; 8olby v. Atkins (1920), 
135 L. T. 4.5 ; S. r. 8. iC P. (1927). 14 T. L. R. .52 ; Invrr- 
clydo r. Invoitslyde, [1931] V. 29. 

Evidence in matrimonial suits generally, see 
Husband & Wife. 

71. Add, Annotations : — Consd. Bussell v. Bussell, 
[1924] A. 0. 687 ; Mart v. Mart, [1920] P. 24. 
Refd. Andrews v. Andrews & Chalmers (1924), 

132 L. T. 400. 

72. Add, Annotation : — Refd. Brow’n v. Leech 
(1924), 88 J. P. 208. 

73. Add, Annotation : — Refd. Bussell v. Bussell, 
[1924] A. O. 687. 


65c. .] — A wife’s admission that 

she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently bom, was the result of 
the adultery, cannot bastardise the cliild 
without evidence of the non-access of the 
husband. The confession of the wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit for divorce 
BO long as she does not assert that the husband 
could have had no access at the time of concep- 
tion. — W arren v, Warren, [1926] P. 107 ; 
94 L. J. P. 68 ; 133 L. T. 362 ; 41 T. L. R. 
699 ; 69 Sol. Jo. 726. 

Annoiation : — Conid. Klmmer r. Rinuuer (1930), 40 T. L. K. 

624. n. 


73a. .] — Although, as decided in 

Russell V. Russell, No. 70a, anley neither 
husband nor wife can give evidence of non- 
access, with a view of siiowing that a cliild 
bora in wedlock was not a child of the 
marriage, yet the fact of non-access can be 
proved by evidence aliunde . — Farman v. 
Farman (1924), 40 T. I.. B. 823. 

76. Add. Annotations : — Consd. Bussell v. Bussell, 
[1924] A. C. 687 ; Mart r. Mart. [1926] P. 24. 

79a. Statutory declaration by wife -For rectifica- 
tion of birth register -Not admissible.] -In 

j.roceedings for the rescission of a docre<} nisi 
there was tendered in evidence a statutory 
declaration by the wife, made for the pury) 08 e 


PART I. SECT. 4 . 

66 vii. . 1 — The evidence of 

a man & hla wife, given for the purpose 
of bastardisiDi? a child horn during 
wedlock, & at a time conetstent with 
lawful conception, is not admissible. — 
Be Brown 8c Arour, (192.5J 3 D. L. K. 
873 ; 57 O. L. K. 297.— CAN. 

66 viiL .] — ^A husband 

sued bis wife for divorce on the ground 
of adultery, which she denied. The 
wife had given birth to a child, of 
which the husband alleged that be 
was not the father. The husband gave 
evideooe of non-aoceee. The birth had 
been registered by the wife, who gave 
the name of a man other than her 


husband as its father ; — Held : (1 ) the 
bnsband’s ovidonoe as to non -access 
was inadmissible : (2) the registration 
of the child's birth by the did not 
throw the onua upon her of proving 
that the cliild was not an adultrlne 
child, but the onua of prr>of remained 
upon the husband.— SuBMON v. 8nii- 
MON, 119261 App. D. 47.— «. AF. 

66 lx. .1 — Evidence of 

adultery does not bastardise iseno. 
unless ft amounts to ovidonoe of non- 
access by the husband at about the 
time when the child might have i>ecn 
begotten.— .TrariCB v. JutmcK, (1926J 
8. A. S. R. 278.— AU8. 

66 X. .J — Aarnrh V , 

39 


Aaknkh, (J929J 2 D. L, H. 298; 1 

W. W. R. 894 ; 23 8. L. It. 503.— CAN. 

66 xi. — — .1 — Held: the evi- 

dence of HpouHcs was admissible to 
bastardise a child bom during wedlock ; 
the rule to the contrary, applied in 
Buaaell v. UuBHe.ll, No. 70a, not lieing 
part of tbo law of .Scotland. — B ujiman 
V. Burma N. 11930J S. C. 262.— SCOT. 

76 i, Wliether ailiniBaihle 

to jjrtn'r accfsa before, mamaor.l— ThiTiJ 
is no rule of law that cviaciuje nega- 
tiving intorcouTHO lM?fore marriage Ik 
inadniiHrtlble to diHprovo the patemify 
of a child bom in wedlock but con. 
ceivod before niarrlnge.- McLkan v. 
McLean, (1931 J N. Z. L. it. 1«7. N.Z. 
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of ratifying a birth register by the deletion 
of the name of the husband as the father of 
a child bom to her some sixteen months after 
a maintenance order : — Held : such a declara- 
tion was not admissible by reason of the rule 
in Russell v. Russell ^ No. 70a, arde . — Rimmer 
i;. Rimmer (1930), 144 L. T. 90; 40 T. L. R. 
024, n. 

80. Add. Annotations : — Consd. Russell v. Russell, j 
[1924] A. C. 687 ; Mart v. Mart, [1926] P. 24. I 


83. Add. Annotations : — Retd. Holland Hol- 
land, [1925] P. 101 ; Warren v. Warren, 
[1925] P. 107. 

85. Add. Annotation Consd. Re StoUery, Weir 
V . Treasury Solicitor (1926), 134 L. T. 430. 

90a. Allegation of bigamous marriage— 

— Conclusive evidence required.] — Hayward 
V . Hayward (1928), 72 1^1. Jo. 469. 

96. Add. Citation: — previous proceedings (1861), 
2 Sw. & Tr. 466. 


Part II. — Mode of Determining Question of Legitimacy. 


111. For a person who has no interest in opposing 
a petition will not be cited,” read ” a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.” 

Add. Citaiwn : — 1 New Rep. 107, 378. 

121. Add. Annotation : — Apld. Rutter v. Rutter, 
[1921] P. 136. 

130a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — HM : in a suit, to which only a 
husband Ac wife were paHies, the ct. was not 
competent to find the facts necessary to make i 
the child a legitimated child by virtue of 
the above Act. — Bednall v. Bednall & 
Siiivussawa, [1927] P. 226 ; 90 L. J. P. 150 ; 
137 L. 032 ; 43 T. L, R. 509 ; 71 Sol. Jo. 
453. 

Annotuiinns : — Apld. (boon v. Oreon. fl929] P. 101. Refd. I 
JonoH V. Jones (1929), 98 L. J. V. U. 1 

130b. .] — The ct. has no jurisdiction ! 

to make an order for custody in divorce 
procetfdings in the case of a child of the 
parties who was born before their marriage 
A: had not been declared legitimate in accord- 
ance with Legitimacy Act, 1026 (c. 60). 
Such an order for custody would imply a 
dechu’ation of le^tiinacy, whicli cannot bo 
made by the ct. in proceedings in which the 
child & otljor persons interested are not 
ropresentod. — Green v. Green, [1929] P. 


101 ; 98 L. J. P. 58 ; 140 L. T. 93 ; sub nom, 
Q. V. G., 45 T. L. R. 7 ; 73 Sol. .To. 111. 

Annotations: — ^Folld. Jones v. Jones (1929), 98 L. J. P. 74. 
Reid. Ifr Oanoll, I19ai] 1 K. B. 317.* 

130c. S. P. Jones v. Jones (1929), 98 L. J. P. 74 ; 
140 L. T. 647 ; 46 T. L. R. 292 ; 73 Sol. Jo. 
192 ; 29 Cox, C. C. 33. 

130d. Petition on behalf of several persons— 

Procedure.] — ^A petition for legitimation can 
only be presented by the party to be legiti- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 
may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one mouth before 
filing . — Be A. B.’s Petition 0927), 96 
L. J. P. 155; 138 L. T. 04; sub nom. Re 
Crayton’s Petition, 43 T. L. R. 659 ; 71 
Sol. Jo. 543. 

130e. Hearing — Whether in camerA.] — A 

petition filed under the above Act for the 
legitimation of a person who was bom 
illegitimate, but whoso parents were married 
subsequently to his birth, is not a pro- 
ceeding which entitles petitioner to a hearing 
in camerd. — Greenway v. A.-G. (1927), 44 
T. L. R. 124 ; 71 Sol. .To. 882; sub nom. Re 
A. B.’s Petition, 97 L. J. P. 104 ; sub nom. Re 
0. D.’s Petition, 138 L. T. 208. 

Annotation "Reid. Uc Lowe, Stewart u. Lowe, [19291 2 Ch, 

210 . 


Part III. — Legitimation by Subsequent Marriage. 


132. Add. Annoiaiio7i : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 259. 

134. Add. Annotation : — Consd. Re Askew, Marjori- 
banks v. Askew, [1930J 2 Ch. 259. 


136. Add. Annotation : — Consd. Re .Askew, Mariori- 
banks v. Askew, [1930] 2 Ch. 259. 

141a. Germany.] — Re Askew, 

jAarjoribanks V . jVskew, No. 152a, post. 


92 1. Evidence as to IcoUimacy — 
Declaration in nutUer of pedigree — By 
deceased member of fnmdy — By father.] 
— A hiiBhand or wife la entitled to 
rive evidenoe as to events prior U> 
their iniirriaero even thoiigrb such evi- 
donco may have the effect of bastardis- 
ing a child horn in wedlock. Upon an 
application by A. fur maintenance 
under I’estat^r’g Faiiiily Maintenance 
8c Guardlunabip of Infants Act, 1916, 
it appeared that A. was horn about 
Kevou weeks after the marrlaffu of his 
mother with M. Declarations . by M., 
who was deceased, were tendered in 
ovldenoe to show that, altbouffh M. 
had Dcen intimate Nvlth his wife about 


I four months before their marriasre, i 
A. was not his son, & that his wife bad 
I admitted that fact : — Held : the evl- i 
I denoe was not rendered inadmissible | 
I by reason of the rule laid down in i 
I Russell y. Russell. No. 70a, & the 
j doolarations of M. wore admissible as 
; evidenoe to prove matters of pedigree. 

! —Re MaoKAY (1928). 28 8. K. N. S. W. 

I 404 : 46 N. S. W. N. 106.— AUS. 

j PART II. SECT. 2. SUB-SECT. 1. 

si. Jurisdiction of couri.l — Held: 
Logitimaoy Declaration Act, 18.68 
(Imp.), rives the ot. iurisilivtiou to 
make a doolaration of legit iumey upon 
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a direct application for that purpose. — 
Re G., [19221 1 W. W. R. 978 ; 63 
D. L. R. 365 : 17 Alta. L. R. 473.— 
CAN. 

PART III. SE(?r. 1. 

sk. marriage of parents in 

England — Child aceptiring domicil in 
Omario— Ontario LefHtinuUun Act. 1921 
(r. dSj.}— W. was bom out of wedlock 
in England : Ids parents subsequently 
married in England ; 8i W. went to 
Ontario when twenty-four years ot 
asre, acquired a domicil in Ontario : — 
Held : W. was leritiroate. — Re W., 
[19251 2 D. L. II. 1177 ; ,^6 O. L. K, 
611.— CAN. 



VoL m.— Bastardy. Cases 142a— lOa 


142a. Under Legitimacy Act, 1926 (c. 60) — Parent i 
married to third party when petitioner bom— I 
Petitioner with foreign domicUe.}— Though ! 
the Legitimacy Act, 1926 (c. 60), does not ! 
in general permit the legitimation of a pei-son j 
bom before the marriage of his parents if | 
either parent was married to a third person 
when the illegitimate person was born, this | 
restriction does not apply when the person ; 
seeking to be declared legitimate is domiciled - 
abroad, & when by the law of the domicile ! 
he would be legitimated per subsequeits | 
TMtirimonium. In this case the infant i 
petitioner <fc his father, a British subject, were 
domiciled in Gemiany. WTien the petitioner j 
was bom there was a subsisting marriage • 
between his father & a woman not the , 
petitioner’s mother. The fatlier was divorcinl j 
in Germany, iSL married the mother of Ids ! 
son. By German law petitioner was thereby j 
legitimated : — Held : under .the joint opera- j 
tion of Legitimacy Act, 1920 (c. 00), ss. 2, S, • 
the infant petitioner uas entitled to a ; 
declaration of legitimacy. — Collins A.-G. | 

(1931), 145 L. T. 551 ; 47 T. L. K. 484 ; 75 • 
Sol. Jo. 616. I 

142b. Marriage subsequently declared ■ 

void for incapacity.] — A man went tlirough a i 
form of marriage with a woman in 1909. 
Am)ther woman, then immarri<‘d, bore lum 
a child in Apr. 1 929. The man was grufited 
in May, 1929, a decree of nullity of the 1999 i 
union on the ground of the woman’K inca- 
pacity. He maiTh^d the mother of his child 
in Nov. 1929, after the decree of nullity lia<l j 
been made absolute. On a petition for a 
declaration of legitimacy on b(dialf of the 
child it was held that, as the retrospective 
effect of the decree of nullity was to dt‘chi.i’(‘ 
that there had been no mariiage in 1909 at 
all, the man was in fact fret? to iriai'i’y when 
the child was bom in Apr. 1929, <fe the child 
was entitled under the Legitimacy Act, 1929, 
to the declajation sought.- -Nkvvholld v. 
A.-G., [1931] P. 75; 100 L. J. P. 54; 144 
L. T. 728 ; 47 T. L, K. 297 ; ir> 8ol. Jo. i 
174. 

142c. — Court must be satisfled as to parentage.] 

S. (Othkuwisk r.) r. A. (I9:{1), IS: 
T. L. K. 00. 

152a/ On exercise of power of appointment.] For • 

the purpose* of the exercise; eif a pejvver e>f ; 
appointment a chileJ which is legitimate by I 
the lex doniirllii will bei treated as legitiinatej ^ 
by the Fnglisli t?ts. | 

Under an Fnglish marriagei settlement of I 


1893,' funds were settled on tmst for J., the 
husband, who was the settlor, his wife F., 
&> the issue of the marriage, but in the event 
of a future marriage the husband had power 
to appoint part of the funds to the children 
of tliat marriage. There were issue of the 
first marriage, two children. About 1909 
J. separated from F., who lived in Switzer- 
land with her two children until her death 
in 1918. J. had acquired a German domicil 
before 1911, & his first marriage was dissolved 
in June, 1911, by a ct. in Germany having 
jurisdiction, the decree being made 

absolute on July 27, 1911. On Apr. 20, 1912, 
J. married Ids second wife A., with whom 
lie had cohabited since 1909. M., their 

acknowledged daughter, had been born on 
Jan. 30, 1911, at Zurich, & by Germ^ law 
the marriage gave hc'r the status of legitimacy. 
By deed poll, dated ,Iunc 13, 1913, J. pur- 
ported to r<‘\(»ke tlu; trusts relating to a 
portion of the trust funds under the marriage 
settlement of 1893, & appointed the income 
i>f that portion after liis death to A., &: after 
her death he appointed the capital to M. 
.T. died in 1929 : — Held : (1) the lex domicilii ^ 
that is German law, was applicable ; (2) the 
lax domivilii^ in its widest sense being 
recognised by the Phiglish t?ts., M. was a 
logiljmatt; cldld of .1. ; A: (3) .1. had validly 
exercised the power of appuintmeiit in favour 
of M . — lie Askew, Mau.johiuanks r. Askew, 
11930] 2 (’ll. 259; 99 J.. .1. Cli. 100; 113 
1 j. T. ; 40 T. L. it. 539. 

t52b. Under Legitimacy Act, 1926 (c. 60) — Death 
after marriage of parents — Before operative 
date of Act — Rights of issue.] — M. iiad two 
illegitimate childrtm, a son & a daugliter, by 
L., whom she suhsoquontly married in 1905. 
’rho son died in 1919 leaving issue. L. died 
in 1919. M. died in 1928 intestate: — Held: 
t Ik; son having died before above Act came 
into force, his issue UkiJc no share of M.’s 
estate. — Re LOWR, HtewakT v. Lowe, fl929| 
2 (9i. 210 ; 98 L. J. Cb. 440 : 111 L. T. 428 ; 
45 T. L. li, 484. 


Sect. 3. -UNDER LEGITIMACy ACT, 1926 (c. 60). 
Mode of determining legitimacy.] 

Nos. 130a-130o, ante. 

Effect of Act — On rights of succession to 
intestate.] — See No. 152b, ante. 

Conditions of legitimation.] Ncc.Nos. 112a, 
112b, 112c, ftnlr. 


Part IV. — Legal Position of Bastard. 

157. Add. Atinoialion :—Consd. Re Pliillips, Re 162. Add. Anytolaiion Retd, JU Askew, Mar jori- 
Howard, Charter v. Ferguson, [1919] 1 Ch. banks r. Askew, [1930] 2 Ch. 259. 

Add. Annotations: Refd. I’apadopoulos v. 
161. Add. Annotation ; — Retd, Re Askew, Marjori- Uapapopoulos, [19.30] 1*. 55; Re Ko.s.s, Itoss 

bank.s r. Askew, [1930] 2 Ch. 259. v. VVaterfield, [1930] 1 Ch. 377. 


PART IV. SECT. 1. 

164 I. SuUiuif ftliiis — Extent of ruie.] 
— Held : does not prevail In a ct. of e<j. 
— IVe COKNOR. 1 I. H. 361.— IR. 


, PART IV. SECT. 2, SUB-SECT. 2.— 
A. <b). 

1 167 iU. — Bight of Crinon to escfteiU 

I affected — Although intestate leyitivfM’ 


Heed per mJutegiiene muirinomium.] - 
He W., 11926J 2 1). L. Jt. M77 ; 

O. L. H. All. -CAN. 


41 



Cmm 199— MSb. Enoubh and Ebifire Digest Supplement. 


Part V. — Rights and Liabilities towards the Bastard. 


199. Add. Anvrdatifw : — Retd, lie Carroll, fl931] 
1 K. U. 317. 

200. Add. Annotation: — Refd. 2l4> Carroll, f 193.1 1 
1 K. B. 317. 

204, Add. Annotation: — Refd. He Carroll, [1931] 
1 K. B. 317. 

204a. S. P. Ex p. Emerson (1895), 11 T. L. R. 
218, D. C. 

206. Add. Annotation : — Consd. Green v. Green, 
[1929] P. 101. 

207. Add. Annotations: — Consd. Green v. Green, 
[1929J P. 101 ; Re Canoll, [1931] 1 K. B. 
317. 

208. Add. Annotation: — Refd. Re Carroll, [1931] 
1 K. B. 317. 

210a. S. P. E. t>. Claydon (1859), 34 L. T. O. 8. 
46. 

211. Add. Annotaium : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

214. Add. Anmdation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

215. Add. Annotation Re Carroll, [1931] 

IK.B. 317. 

226, Add. Annotations : — Consd. Re Carroll, [1931] 
1 K. B. 317. Refd. Green v. Green, [1929] 
P. 101. 

226. Add. Annotations : — Folld. Re Carroll, [1931] 
1 K. B. 317. Refd. Green v. Green, [1920] 
P. 101. 

226a. .] — In determining the question 

of the custody of an illegitimate child, too 


young to have any views of its own, where 
the character of the mother is not attacked, 
it is the duty of the ct. to give effect to the 
wishes of the mother with regard to the 
reli^bn & education of her child, because, 
according to the whole tenor of the autho- 
rities, imless the character of the mother is 
such that her wishes with regard to those 
matters may be disregarded, the mother has 
a legal right to require that her child shall 
be brought up in her religion in which the 
child has been baptised. So far as religious 
education is concerned, the authorities 
require the ct. to give the gravest con- 
sideration to the wishes of the parents ; in 
the case of an illegitimate child, or the mother. 
— ife CARaoix (J. M.), [1931] 1 K. B. 317 ; 
100 L. J. K. B. 113 ; 144 L. T. 383 ; 96 
J. P. 26 ; 47 T. L. R. 126 ; 76 Sol. Jo. 98 ; 
29 L. G. R. 152, C. A. 

227. Add. Annotation: — ^Refd. Rs Carroll, [1931] 
1 K. B. 317. 

228. Add. Annotation: — Refd. Re Carroll, [1031] 
1 K. B. 317. 

241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille- 
gitimate child to perpetual maintenance 
against the putative father & his estate, is 
contrary to public policy. 

(2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
— Re Macartney, Maofahlanb v. Macart- 
ney, [1921] 1 Ch. 522 ; 90 L. J. Ch. 314 ; 
124 h. T. 668 ; 06 Sol. Jo. 435. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 


259. Add. Annotaiion : — Distd. Boyce v. Cox, 
[1922] IK.B. 149. 

262. Add. Annotation : — Distd. Boyce v. Cox, 
[1922] 1 K. B. 149. 


262a. Under separation order.]-— An 

unmarried woman was delivered of a child. 
The putative father made payments for its 
maintenance within twelve months. Subse- 


PART V. SECT. 1. 


198 i. Faifier*8 riaht iu custody — 
Father maintaining child.] — Held : 1 Sc 
2 Vici. c. /iO. p. .OS, imposed an 
obllEalioii on tlio father to sui>port Sc 
maiutoJii au infant illegriliuiate son, 
which obligation the father was willing 
to fulfil, & liad fulllllod until pwivented 
by the motljer, & the father was priind 
/acta entitled to tbo custody of t he child. 
— Jfe Gavaoan, I1P22] 1 1. 11. 148.— IR. 

205 via. .1— 

WAI.TKU V. CULKKKTSON, [19211 S. C. 
490 : 68 So. L. R. 401.— SCOT. 


205 lx a. .1— 

Held : a paront should not bo deprived 
of the custody of an Infant unless it la 
shown that the parent has abandoned 
or deserted it, or that his oonduot has 
been such as to disentitle him to its 
custody, or that he has allowed it to 
be brought up by another person at 
that person's expense . — JU P., fl922J 
1 W. W. It. 8r»:t ; 03 V. L. R. 480 ; 17 
AU.a. 3.1. R. 493.— CAN. 

•1. ** Neglected child’* — Who ta.> — 
An illo^timate child whose mother is 
unable to maintain it is a ** neriected 
child ** within Ohildren's Protection Act 


(Ontario), although oared Sc provided 
for by a third party. — Re S. (1919), 45 
O. L. R. 46.— CAN. 


am. Equal Guardianship of Infants 
Jet, It. R. H. C., 1924 (c. 101)— JVof 
applicable to illegitimate chUa], — Re 
S.. Re Equal Guardianship of 
Infants Act, [19271 2 D. h. It. 91 ; 
[1927] 1 W. W. It. 441 ; 38 B. C. K. 
285.— CAN. 


PART V. SECT. 3. 

227 if. .] — In the cose 

of the father of a legitimate child. If he 
has not waived or forfeited his right 
by conduct, the ot. will allow his wishoa 
on religion to control the faith of the 
child, ovon after his death, but, in the 
case of the mother of an illegitimate 
ohild, will only do so so long as she is 
living. Sc tbo obligation to support the 
child remains. Wboro special facts 
nullify or negative the application of 
any rule of law or praotloe compelling 
the ot. to yield to the wishoa of a parent 
as to the religion of a ohild, the ct. is 
bound solely to pay regard to the 
welfare of the ohild. — Re Connor, 
[1919J 1 1. R. 361.— IR. 
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PART V.SECT. 4. 

p I. Child bom before 

Children of Unmarried Parents Jet, 
1021 iOni.) (c. 64).l — Held : the futhei 
is not liable to be prosecuted. — B. r. 
O’Donnell (1923), 39 Con. Olm. Caa. 
94.— CAN. 

■n. Munieipaliiv — Child oner six — 
Child Welfare Jct,C.J., 1924 a:- 1927.] 
— Gautier Rural Municipauta' v. 
Director of Child W elfare, [19311 
2 D. L. R. 845 ; 2 W . W’. R. 7.— CAN. 

so. lllegitimiue Children’s Jet, 1927 
— Object of Act — Pndection of child .] — 
McLbixan t>. Turner (1929), 1 M. P. 
R. 279.— CAN. 

PART VI. SECT. 1. SUB-SECT. 1. 

258 il. .) — Under Children of 

Unmarried Parenta Act, 1921, t^ 
father of an illcglttmate child is liable 
for the maintenance Sc core of the 
mother before, at. Sc after the birth 
of the child, notwithstanding that the 
child la Btlll-bom.— i2r Kirkpatrick 
& Morougban. [1927] 3 D. L. R, 546 ; 
60 O. L. R, 495.— CAN. 

sp. Birth before passing of Children 
of unmarried Parents Jet, 1923 (c. 60) 



VoL m.— Baateidy. OaseB 888*— 406a. 


quently the mother married another man, who | 
maintfidned the illegitimate child till the 
mother obtained a separation order on the I 
ground of his cruelty. No provision was ! 
made in the order for maintenance of the < 
illegitimate child : — Held : the mother was | 
a “ single woman ** within 1872 Act, s. 3, the I 
effect of a separation order being to confer | 
on her the status of a feme sole, — Boyce r. 
Oox, [1922] 1 K. B. 149 ; 91 L. J. K. B. 122 ; ' 
120 L. T. 264 ; 85 J. P. 279 : 38 T. L. R. 
51 ; 66 Sol. Jo. 142 ; 20 L. G. B. 680 ; 27 
Cox, 0. C. 139, D. C. 

268. Annotations : — For “ R. v, Suffolk JJ. (1884), 
12 J. P. 426 I'ead “ R. v. Suffolk JJ, (1848), 
12 J. P. 426.” 

Add, Annotalion : — Refd. Brown r. Leech 
(1924), 88 J. P. 208. 

264. Add, Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add, CUcUion ;~-20 Cox, C. 0. 129. 

274a. After death of father .] — Re Macartney, 

Macfarlane V, Macartney, No. 241a, ante, 

278a. .] — (1) A woman who wiis with ^ 

child went to stay at the house of her sister, j 
who lived in a diffpront petty sessional j 
division from that in wliich the woman | 
usually resided. The woman went home to j 
be confined, & fourteen dajrs after the birth I 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement of this visit the 
woman applied to a justice of the peace 


acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child : — Held : the woman 
resided in that petty sessional division wif/hin 
1872 Act, 8. 3, so as to give the justices of 
that petty sessional division jurisdiction to 
make an filiation order against the putative 
father, as that sect, did not require that the 
application should bo made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 

(2) Where an affiliation order has been 
ms^e which is not appealed against, or where 
there has been an appeal to quarter sessions 
against the order & the appe^ has been dis- 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validi^ of the original order. — R. v, 
Lancashire JJ., Exp, Tyrkr, [1926] 1 K. B. 
200 ; 94 L. J. K. B. 331 ; 132 L. T. 382 ; 89 
J. P. 17 ; 41 T. L. R. 103 ; 69 Sol. Jo. 194 ; 
23 L. G. R. 32 ; 27 Oox. O. O. 711, D. C. 

280. Add, Annotalion : — Refd. R. v, Lancashire 
JJ.. Ex p. Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotation : — Refd. Kennov v, Kenney 
(1925), 133 L. T. 400. 

293. Add, Annotaiion : — Apld. Williams r. 

Ixjtheren, [1919] 2 K. B. 262. 

306a. S, P, Drlomrbb v. Fouquault (1909), 44 
L. Jo. 263. 


(Alta.).] — The above Art applies, whore 
Its conditions are compiled with, to ft 
child bom before the Act was poastxl or 
came into operation. — Andkrton v. 
Seiioka. ili)2ft] 2 D. L. R. 4K8 ; [1925] 
1 W. W. R. 1019 ; 21 Alta. L, R. 100 ; 
affo. [19251 1 W. W. R. 643.— CAN, 

•q. Dirt ft, before, pasHny of Child 
Welfare Act, 1 927.]— The liability whh.h 
sect. 145 of Child Welfare Art, 1927. 
c. f>0, iinpoHcs on the father c»f an 
illegdtluiate child to rontribnte to Its 
nialnUniance cxtendH to tho uialn- 
tonance of a child bom l»t‘for<* the Art 
come into force.- KAitHT i\ Beiii.inhk'i, 
[1930] 2 W. W. It. 417 ; 4 I). L. JJ. 
884 ; 21 S. L. It, .534.— CAN. 

•r. Birth outside Alberta — Children 
of Unmarried Parents Art, 1023 (c. .50) 
(Alia.) applicable.) — Mu.vin* v. Lkkd- 
I1A.M, [1925] 2 I), h. R. 604 ; [1925] 
1 W. W. H. 1113 : 21 Alta. L. R, 75.— 
CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

•t. dpplicalion for preliminary ex- 
pensew — Proof of pregnancy — Sujji’ 
cicncy.] — On the hearing of an applica- 
tion for preliminary erponseg under 
Child Welfare Act, 1923, the only 
evidence to prove that the woman was 
quick vilth child wae a medical 
certificate which was in the followiasr 
terms : " 1 have this day examined 

W. tsc find that she is pregnant. 1 
estimate the period of scstatiou os 
ulumt 4J to 5 months ” : — Held : this 
did not amount to proof that Hho was 
quick with child as required by Child 
welfare Act. 1023, s. 70, & tho macris- 
trate had no Jurisdiction to make 
an order. — Ex p, Fahet (1020), 29 
S. R. N. S. W. 352 ; 46 N. 8. W. W. N. 
135.— AUS, 

sv. Mfdher oiitst he. vntnarrifd.]- 
The mother of an illcKfilomte f;hild ha.*i 
the ridtht to appl5’ under Child Wel/art* 
Act, 1924, for a nummons or warrant 
iiKalnst the utieged father only if she 
is unmarried. Under the law of 
England as it stood on July 15, 1870, 
a husband is responsible for the 


: muliitenaiiee of all the children of Ids 
wife born before her marriage to him, 

{ whether they wore legitimate or 
I illegitimate ; and that sanble 1h 
i law of Manitoba. — L an(4 v. Davih, 

! [1930] 1 W. W. R. 1 ; 2 D. L. R. 571. - 
I CAN. 

I PART VI. SECT. 2 

! iw. Who may lay complaint — Chil- 
t/ren oj Vnmarried Parents Act, 1923. 

! (c. 50) (Alla.).] — 7'ho deputy A.-O. of 
i AR/orta may authorise another perHun 
i to act for tho Superintendent of Neg- 
> lec.ted & Dependent Cldldren in laying 
a coinpliiibt under the above Act. 
j Such authorhiatlou may bo Hulficiently 
given by telegram. — ^M unbo v. Lkri>- 
: HAM. [1925] 2 D. D. K. 604; [1925] 

I I W. W. R. 1113; 21 AJttt. L. R. 

' 75.— CAN. 

a i. .) — Where the affi- 

davit filed by the mother stated that 
deft, was the father of tho child, not 
“ really tho father ” as required by 
Children of Unmarrlo<l I’aronts Act, 
s. 26 : — Held : the omission of the 
word “ really " was fatal, & the action 
should bo dismissed. — L anoaster «. 
Vauoha.n (No. 2) (1924), 33 B. C. R. 
440.— CAN. 

■X. Right to apply for maintenance. — 
j AotwUhsiandina agreemtmt bettneen 
mother «£* fat7t€r.] —Htild: such an 
i (igroemeiit does not bar another 
Iverson’s right of action under Child 
i Wcltore Act, 1927. — Kabst r. Bkh- 
: M\8KI, [1930] 2 W. W. R. 417 ; 4 
I D. L. U. 884 ; 24 S. L. R. 534.‘~CAN. 

PART VI. SECT, a, SUB-SECT. 1. 

299 i. Amendment of summons— 
Where, imo jsjssible fathers.] - ' Where an 
infonnation was laid under M^ct. 112 
f 4,f (;hild Welfar<- Act. 1927, & the 
! magintrat^' after hearing the ovidenw?, 
i biNlead id disr.'harging th€> alioge<i 
i pntative father or maklug an order of ; 
I filial inn. coiiipiioil with the retmeMt of ! 

eoumad for complaiiuint to ** amend I 
; the information so as to bring It within I 
‘ sect. 135 of the Act, relating to informa- | 


! tloiis aguiiiHt ]u»HKihle fathers, &. 
I mijoumed tiu' hearing :-~-l/elU : whal. 
j purported to be an amendment was 
I really the taking of a new Information 
I A' tlio allegiMj piiljitivc fuilu.*r was 
j thtTcupon untitlod i.o un order dis* 
I charging him as imtalivt* faf,her.~ - 
i WF>«Tf.ALL t\ liONNKB. |193l| 1 VV. W. 
I H. J24 ; 2 D. L. R. 779 ; rcjwf/,. [1930 i 
j VV. W. U. 52.5 ; 4 1). h. H. 581 ; 24 
! S. h. It. 583. "CAN. 

I PART VI. SECT. 4. 

j cl. Before, whom- Juilgc of any 
; eounig or district court in Ontario.] 
j Ilebi : l») bo the effect of Chiidrtui of 
Unmarried J'urentH Act, 1921, & 

! ChUilr<*n of Unmarried J’lirmits Act, 
11. 8. ()., li)27, HM amended by lt» 
(if^O. V., <!. 23, H. 10.- /fr (illAWIIAUOEJl 
A- Movkh, 11930] 4 I). L. It. 6.51 ; 65 
O. L. It. 401 ; [1930] 1 D. L. It. 

856 ; 64 O. L. U. 630.- CAN. 

g (p. 394) i. Chiltlren of Un- 

married Parents Act, 1927, s. 21 — 
Wheiher retroimecUcc,] — A proceeding 
i to obtain an affiliation order against A. 

I as tho father of an illegitimate child 
homo by W. on Got. 13, 1925, was 
eomraenc.od under tho nrovlslons of 
) Children of Unmarried raroiits Act, 
1921, & conilnutKi after Children of 
Unmarried Panmts Act, 1927, came 
into force upon receiving tho royal 
assent on Apr. .5, 1927. Home ovidenoe 
was taken in Juno, 1927, &, on Juno 29 
an order was pronounced by a county 
ct. Judge decduring A. to bo the father 
of the child:— HeW; above sect, 
which w'os different In terms from 
sect. 25 of the earlier statute, was 
applicable to the proceeding though 
not ill force when ft was c<jnimono€»d. 
Above providing that no tirdor 

of affiliation shall bo made upon the 
evidence! of the mother of the child 
tiidcHs her €?vJdonfM5 is corroborated 
l)y Bonie 4>thor material evidence, Is 
an enactment governing prof^eduro 
only, & had effect from tho time of 
its coming into foroe with respect to 
any order made thereafter, 8c whether 


43 



Oases 818 — 868 a. English and Empirh Digest Supplement. 


318* Add, Annotation : — Refd. Thomaa v. Jones, 
[1920] 2 K. B. 399. 

821. Add. Annotation : — Refd. Thomas v. Jonos, 
[1920] 2 K. B. 399. 

822» Add, Annotation : — Generally^ Refd. Thomas 
V, Jones, [1921] 1 K. B. 22. 

828. Add. Annotation : — Consd. Thomas v. Jones, 
[1921] 1 K. B. 22. 

325a. .]— Applt. was charged on 

complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. wojh 
a farmer & a bachelor. Keep, was Ids house- 
keeper. On the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the | 
doctor. After the birth he allowed her & the i 
child to remain for five weeks & two days, ! 
until June 17, in his house. There was no j 
evidence whether she was sulTficiently re- 
covered to have left at an earlier dfite. ' 
Applt. admitted that during those five wrecks ! 
& two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
said that during that time, though she did 


not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for liim to do but to pay. .^ter 
resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. To that letter he made 
no reply : — Held : the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4. — Thomas v. 
Jones, [1921] 1 K. B. 22; 90 L. J. K. B. 
49 ; 124 L. T. 179 ; 85 J. P. 38 ; 36 T. L. R. 
872, C. A. 

334. Add, Annotation : — Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

345. Add, Citation :—2 h. M. & P. 130. 

358a. - * .] — An order of bastardy stated 

Uy be made upon the oath of the wife, as 
otherwise, is good ; for it will be presumed 
that the non-access of the husband was 
proved by competent witnesses on oath other 
than the wife^ ; or if proved by her also, that 
the judgment of the justices was founded on 


or not tho proceodiupr was coinmonccd 
tfiforo or aftfT Uio ciiuxitiiioiit came 
into force.— /{c Wickh & Armsthoko, 

U D. h. It. 210 ; 4S> Clan. Orim. 
Oa.s. 281 ; (H O. L. it. 0G7.— CAN. 

317 xii. Add revsd. 8nb nom.. KiD- 
LKY t). Whii' 1% 22 (J. L. U. 381.*’ 

317xiia. — — An 

Isolated iuHtanco of familiarity in tho 
presence of a tliird person & a state- 
ment by tho putatlvo father wIumi 
taxed with tlio paternity of the child 
that other men beKidc.s him could be 
tho ftttlK^r of It, do not amount to 
corruhorution under Infant Life i’ro- 
Uictlon Act, 1007, s. 11), of the evldcnco 
of (complainant that deft, was Uie 
father of her child. — P uost r. Allf.n 
( 1919), ir> Tas. L. It. 12.— AUS. 

817 xxxiii a. .1— In 

nn action by 1*. nguiuKt Ij. for lyhiif-lti 
ihL medical expciiHOH A ullinent for her 
illegitimut.o (Milld, L. denied on oatJi 
P.’s alkiBrntloii of seduction: — Held: 
the corroborative cvidencio In regerd 
t.o seduction rctiulrcd must b(» evidence 
aliunde wiilcli was incori.sislcnt wltli 
deft. ’a Innoconcc. — Uu Plicssih v. 
Levy (1925). 4 G N. L. It. 249 — S. AF. 

317 xxxiii b. .J— A 

denial of a conversation testiiled to 
by Independent evidence : — Held : an 
imiilii'd admls.sion which vested tho 
ovldence with a (lunlily it did not 
prt'viouHly jioshcsh, A. eorrobomtlou of 
the mother's evideiust^ in a mat,«Tlal 
pnrUcular. — T’lrrMAN r. Byrne, 1192G1 
S. A. S. U. 207.- AUS. 

817 xxxiii o. .] — 

EvldoncA) of a false denial by deft. 1 m 
not corroboration, wiiero such denial 
is not of facts estubllshiug, or con- 
nected with, oiiportiuiltles for int.er- 
oourse at tho critical time. & tlicre is 
no evidence of opportunity, on tlio 
occasions referred lo, wliicti cun cause 
tho doiiial to civo any pai'tlcular colour 
to fact-8 which have no suggestive i 
slgnitlcauee. — M orrinon v. Taylor, | 
11927) V. L. B. C2 ; 11927] Arffus L. K. ! 
30.— AUS. 

317 xxxiii d. .] — The iv- 

(]ulromeut of oorroboraUon in a. 
bastardy case does not imimit tiic 
neccHsity for independent U'stiuiony 
which outablislics the fact, of Interoourst' j 
ut a time wlieii tho child might have 1 
lieon oouoeived. Prool of a guilty j 
affection extending over or Into the ; 
actual period may Justify the inforouet' i 
of lutoroonrso without any dcllnite 
proof of opportunity duxing that 
period. It is desirablo, if not essential, | 


that t-ljc corrol)oration of the mother’s 
(ividcjice should extend tx> cover tho 
date of birth of tin; child.— S tand- 
field V. Byrne (1929). S. A. S. B. 
352.- AUS. 

817 xxxiii e. .} -71 

r. Moore (1927), 38 B. C. R. 4 2.').— CAN. 

317 xxxiii f. .] — 

LDCIER V. OlTLLETTK (SasU.), [1028] 3 
W. W. B. 587.— CAN. 

317 xxxviii a. .] 

— On a (uunplalnt that deft, had hift. 
ills Illegitimate child without adequate 
means of BUjiiiort, evldcnco was given 
by the comTilainaut that deft, was tin? 
father of the child. Letters whicli 
idtf. swore sJic had received from deft., 

& wlihih pointed to sexual intereours<i 
at a ndevaut period, were admitUnl 
without objection. In one of these 
letters reference was ma(ie t-o the 
enclosure of £2. In another tiio 
writer aoknowlodged tho receipt of 
letters from tho c<»mplaiDant. Doft.’s 
Holr. t.endorod letters written by the 
complainant to deft, in one of w'hich 
ndorcnce was made to tho rocoiiit 
of money from deft. Conipluluaut’s 
Bolr. also rcudored a le( t.er written to 
him by deft.’s solr., in which It was 
admit.U;d, though paternity was denied, 
that deft, had contributed towards 
the support of a prior illegitimate 
clilld of which tho complainant was 
also tho mother ; — Held : there was 
Hulhcicnt corroboration of the inot.her’.s 
oath that deft, was tlic father of her 
child. — Uallan V. Barty, Ex 7). 
Harty (1928). 22 Q. J. P. 78.— AUS. 

317 xlva. .1— 

Where ixdiance is placed upon oppor- 
tunity of inVoroourse. that evidonw 
must be suppleiueulcd by evidence of 
eiiviunstaiiceH which lead to tho in- 
fereucje that It was probable that ad- 
vuiil age would lie talteii of tho oppor- 
tunity.-- Uidlev V. WiiiiT (1916), 22 
C. L. B. 381.— AUS. 

317 xlv b. .]— 

On tlK' hearing of a complaint uud(.‘r I 
lllegitiiiiato C^ldren’s Act. B.S.M., 
1913 (c. 92). the corroboration of tho 
mother’s evidence retiulred to support 
a llliailon order may ho supplied, not 
by mere juxiof of ' opportunity of iuter- 
cour.se, but by such proof coupled with 
tlu' (act that- (left. dcnicH circumstaiioes 
with respect lo it which are otlierwise 
proved A iuuoccnt iu theniselvos A 
thereby gives to the prc»ved oppor- 
tunity a different complexion from 
what it would have borne had such 
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1 fnl.se • statements not been made. — 
Hartley v. (Iall, [1925) 3 D. L. R. 
585 ; 11925] 2 W. W. R. 669 ; 35 

i Man. L. B. 200.— CAN. 

' 317 xlvc. Failure 

oj defendant to call eMdence or give 
I evidence himself A — field: deft.’s con- 
i duet did not afford corroboration of 
pItf.’H case. — F addks v . M‘Neihii, 
11923) S. C. 443.— SCOT. 

317. xlv d.- -- Mis- 

I conduct jirinr to possible time of con- 
ceplion.] — In attUiation cases evidence 
is admiHsiblo of misconduct liy deft, 
with tho p(TK(>n on wIiohc behalf the 
onh'.r is sought previous to the period 
wlum the eoiiception must have 
occurr(Hl.‘ Mttnro r. Kuai’HL, [1J)311 
2 W. W. K. G85 ; 4 D. L. B. 120. CAN. 

317 xlixa. .1 — Sin 

(n.AiR V. Rankin', (1921J S. C. 933 ; 58 
So. L. B. G24.— SCOT. 

317 xlix b. .1 — More 

promi.'^culty of sexual Intercourse with- 
out evidence that such intercourses 
takes place as a means of gain does not 
justify a lindlng that a woman is a 
common prostitute. — Nicholle v.I’ad- 
DicK, 11927] H. A. S. B. 595.— AUS. 


PART VI. SECT. 6. 

g i. - — - A’o cnithmcc of means d' 
i — An order made under 

j t'ldldi-cn of Unmarrk^d I’areuts Act, 

! 1923 (r. 50) (Altu.h fixing amounts to 
be paid by the putative father sot 
aside, where It was made without 
evideuce being adduced as to his 
means, the expenses Incurred bv the 
mntlicr, or the respcicUve abilities of 
the parents to p^ovidl^ for the cldld. 
— ANDLRTON «. SllROKA, [1925] 2 

D. L. K. 912 ; [1925] 2 W. W. B. 433 ; 
21 AlLa. L. B. 3G2.— CAN. 

g ii. — Fariation of order,] — Where 
tho mother craved an increase l»ecaiiso 
of tho cost of IBiiig due to the war : — 
Held : the amount of inlying expenses 
be unaltered, but di^creo granted for 
4s. 6(/. per week, iu name of aliment. 
, permission being granted to deft, to 
{ apply to the ct. should a change of 
circumst,un()es arise. — Forbes v. Mat- 
j THEVV, [1919] S. C. 242 ; 56 Sc. L. It, 
I 137. -^COT. 

g iii. .1 — T))c truii criterion in 

Scotland is, not the rank or financial 
position of the parties, but the support 
' beyond want which must be a(NK>mcd 
! to an ill^timate child. — F raser t. 
i Campbell. [1927] S. C. 589.— SCOT. 
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the other proof. — R. v. Luffe (1807), S East. 
193; 103E. R. 316. 

11 Kast- 132 ; R. r. 

’ Head v. Head (1823). 
1 Sim. & St. 150 ; R. v. Sourton (1836). 2 Har. & W. 209 • 
Morris V. Davies (1836-7), 5 Cl. & Fin. 163 ; R. r. Kimr’s 
Lynn Recorder (1846), 3 Dow, & L. 725 : R « ShinSor- 

}f8^)“ 16^ W Chadwick 

» H* Collinfovood (1848) J‘» 
8* ®vA?i Ci-afton (1848). 3 New Mag. Cas' 2 * 

{•09 Exp, Baker (1857), 7 E. & B. 

697 , Yates r. Cblpplndale (1862), 11 C. B. N. S. 512 • 
rum^k V. Tnmwk & Tumock (1867), 36 L. J. P. & jvi! 
86 \ Rt Hareon's Trust (1868), 18 L. T. 704 ; R. t?. Suffolk 
^2®; Jones v. Davies. [1901) i 
K. B. 118 ; Webb v. Murrel (1904). 68 J. P. 104 ; Brown 

[IowTa C^C87 » Hussell v. Russell. 

366a. Variation of order — Adjudication of paternity 
—‘‘Fresh evidence.*’!— On the application 
of reap., justices made an order adjudging 
that applt. was the father of iier illegitimaU* 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 19U (c. 58), 6. 30 (3), to revoke the 
whole order, he tendered fresh evidence, 
which went only to show that he wjis not the 
father of the child. The justices rtdused U) 
hear it, holding that they had no i>ower to 
dCf^ with that part of the order which 
adjudged the paternity : — Held : (1 ) the 

justices were right ; (2) (Avohy & Shear- 
man, J.T.) there being nothing to show that 
the evidence tendered was of facts wliich had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
liearing, that evidence was not “ fresh 
evidence ” within sect. 30 (3). — Colchester 
V. Peck, [1920] 2 K. B. 300; 95 L. J. K B. 
1038; 135 L. T. 32; 90 J. P. 130* 4‘> 
T. L. II. 535 ; 28 Cox, 0. C. 225, D. C. 

Anmtalion:--A9, to (1) FoUd. R. v. Copontake, Ex p. Wilkin 
80U (1926), 90 J. P, 191 . 

366b. .] — ( 1 ) Criminal Justice Ad- 


ministration Act, I9H (c. 38), 8. 30 (3), while 
empowering justices to deal generally with an 


; existing bastai’dy order, does not enable them 
j to revoke that part of the order which con- 
sists of the adjudication of paternity, 
j (2) “Fresh evidence” must be of such a 

I character that not merely is it relevant, but 
; of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
I ing of the case. — B. r. Oopestake, Ex p. 

} Wilkinson. [1927] 1 K. B. 408 , 90 L. J. K. B. 

05 ; 130 L. T. 100 ; 90 J. P. 191 ; 2 1 L. O. B. 

! 502, 0. A. 

I 367. Add. Anyioialion : — Refd. Grocock v. Gro- 
j cock. [1920] 1 K. B. 1. 

j 367a. Justices’ discretion.] — Under 1872 

I Act, s. 4, the mtigistrate has a discretion as to 
! whether ho will grant or refuse an order for 
I payment of arrears duo under an affiliation 
i order, but ho has no discretion to grant an 
order for payment of a portion only of the 
arrears enforceable bv law. — Grocock p. 

I Grocock, [1920] 1 K. B. 1 ; S8 L. J. K. B. 
1008 ; 121 L. T. 400: 83 J. P. 485; 35 
T. L. R. 509 ; 03 Sol. Jo. 027 ; 17 L. G. B. 

I 023 ; 20 Cox. C. C. 485. D. C. 
j Jniuitatiun: — Reid. Colchosl.or n. l>ick, 119261 2 K. B. :»(»(». . 

I 372a. Application for warrant — Jurisdiction 

i of justices to question validity of affiliation 
order.] — R. v. Lancashire JJ., Ex p. Tyrsb, 
No. 278ai, ante. 

375. Add. Annoiation : — Consd. Firman v. Roval, 
[1925] 1 K. B. 081. 

379. Add. Annotatiom : — As io (1 ) Apld. Grocock v. 
Grocock. [1920] 1 K. B. 1. Expld. Colchest<3r 
V. Peck, [1920] 2 K. B. 360. 

384. Add. Citation : — sub yiorn. R. v. Smith, 55 
L. J. M. C. 147. 

j 395. Add. Annolalion : — Refd. Miirsland v. Tag- 
gart. [1928] 2 K. B. 447. 

398. After this caH(i add : - 

nou\ Suuiruary 

.Jurisdiction Acl-, 1879 (c. 10), hr. 35, 47. 


PART VI. SECT. 6. 

Bt. Impriaonntent — Failure U) p<iv 
ulimfnt — Offfr tty faUier to maintain 
child in his tuyme.] — In an application 
under C)ivll linpriflonnient (.Scotland) 
Act, 1882, 8. 4, by the mother (»f two 
illcgitimaU; daughters fijr warrant to 
imnriMon the father, in respect of ids 
failure to obtemper a charge proceed- 
ing upon a decree for payment of 
uliinent until the children ro.spoctivcly 
iitUiined fouileen years of ago, the 
Sheriff, notwlth«t*ndlug an offer l)y 
the father, a married man, to maintain 
the children, who were then over ten 
years of age, in his own home, granted 
warrant of imprisonment. The father, 
having sought to suspend the charge 
A: warrant, the mother contended that 
his offer of •maintenance should not bo 
entertained, in respect that, under 
the decree for aliment which w'os still 
current, his obligation could only be 
discharged by money payments : — 
Held : (1) a father’s option at coinrmm 
law to maintain his illegitimate child 
in his home, if a boy after the ago of 
seven, & if a girl after the ago of ten, 
was not excluded by the fact that at 
the date of such an offer of inaintonauce 
a diHjree against him for ailment \va.s 
still current ; (2) in view of the bond 
fide offer of uiaitit.euance here made, 
the complainer was not a person 
wilfully refusing to pay ailment within 
Civil Iinprisonment (Scotland) Act, 
18S2. a. 4. & charge Ac warrant sus- 
pended. — Macdonald v. Denoon 
[19291 S. C. 172.— SCOT. 


Effect .] — A nUatiori order 
Welfare Act. C. A.. 1924, 


■w. 

under (niiJd 
c. 30. provldofi that, in the event of 
the accused failing to give the bond or 
luaking the cash payment required 
of him by the order, he should Ihj coiu- 
rnittod to gaol for 12 months. On 
appealing from the order the a<‘cuMed, 
not wishing to go U) gaol pending the 
liearing of the appeal, gave the bond 
nrovlded for by 68 (5) of said Act. 
ills appeal wan dlHinissed ; A', none of 
the alrectloii.‘i of the filiation order 
having been complied with, his bonds- 
men delivered him into custody, & he 
was cornmlttod to gaol ft served the 
prescribed term. An lyuion was then 
brought by the inotbbr on the bond 
given In re.spect to the apT«en] : — Held : 
the serving of the term of Imprlsim- 
ment did not satisfy bis olillgatlonH on 
the tlliatlou order & pltf. was hcdil 
entillod to judgment ; but she could 
not recover more than the amount 
preHontly in default under said order. — 
Bovak ». Kohylaxhki, 119291 1 
D. L. R. 807 ; 1 W. W. II. 364 ; 38 
Man. L. R. 89.— CAN. 


PART VI. SECT. 7, SOB-SECT. 2. 

400 ii. Jrrcaulurily or 

. iUeoality in proceedina.s.h—llltiKlUmiito 
Children *s Act, R. S. 8. 1 920 (c. 1 56) . H. 1 b. 
gives th<i ct. poivcr at the iiisHince of a 
' putative father to rescind or vary an 
order, lie thus bos a moans of relief, & 
certiorari may in the discretion of the 
I superior ct. be refused. — Dwtek v. 

, Bulbeck, [19231 1 D. L. R. 597 ; 39 

45 


Can. Crlin. Cas. 102; 16 Soak. L. I:. 
13 ; 11922) 3 W. W. R. 391. - CAN. 

r I. HcfuHul fo vary or 

rescind ordfr.l -The magistrate has no 
(liHcretion to refuse to Imar an applica- 
tion, but after hearing it ho may refuse 
to rt;sc;ind or vary his order. If the 
muglstraU) refu.stiM t.o iiear Ihc appllcja- 
tion, appet. is entitled to a prerogative 
writ of matuiamits to cionifuu him to do 
HO. — WlIKATLICY 0. HOWAUD, 1 1923 ) 3 
D. L. R. 288 : 2 W. W. It. 912.--CAN. 

y i. — - — - .)- Notice of DTI appeal 
from an order of flllatlfin made undei- 
Child Welfare Act, C. A., 1924, c. 30. 
was given within 10 days of the making 
& dutij of tho formal order. Tiie 
Judge had Hmfo days prevloUHly, He 
after tlm hearing, endorsed on the 
Inforrruitlfin an entry wblch Jncluded 
t,he words, " Bemanded until Friday,” 
** Filiation order granted.” At the 
odjonriied sK.tlng he made another 
such etiiry which repeated & suiiple- 
ineiited the previous entry. & he then 
signed & clateil tlie formal order. On 
the apjieal, tiie county ct. Judge lield 
that said llrst entry constituted the 
order providtsi for In sect. 750 (5) of 
the Criminal Oide, made appllcaiilo 
by st:et. 70 of l,he (Jhild Welfare Act, 
fk sustained th«i jirclimlnary ohjoetloii 
t hat the noUoe of appeal hud not been 
filed within 10 days ” aft<T the con- 
viction or order.” An appllcaUon for 
TTutndamua was dismisscil. <Ju appeai 
therefrom : — Held : tiie appeal should 
be allowed & a mandamus issued as 
prayed for. — Danielson v. Thoadab- 
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408a. New evidence.] — Complainant in 

an afQliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an order on the 
evidence & on his own admission waa made 
against one M. After the time for appealing 
against this order had expired, the nue in the 
present case was obtained on an affidavit by 
complainant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child : — 
Held: the question of access or non-access 
was a question of fact for the justices, from 
which they were entitled to find that M. was 
the child’s father ; the ct. would not, in 
support of a rule for a certiorari, rehear a case 
upon fuiiher evidence on a disputed question 
of fact, A perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
appeal could not be made. — R. v. Markham, 
Ex p. Marsh (1923), 67 Sol. Jo. 618. 

403b. Sufficiency of corroboration.] — 

On a bastardy summons justices, having 


heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these terms ; 
** On hearing the complaint & the evidence 
of complainant &> other evidence satisfactorily 
corroborating in a material particular her 
evidence & also the evidence tendered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft, is the 
putative father of the child” ; — Held: the 
question whether the evidence of the mother 
was corroborated in some material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by the 
justices A, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of certiorari should not issue to quasb 
their order. — E. r. Lincolnshirb JJ., Ex p, 
Brettp, [1926] 2 K. B. 192 ; 95 L. J. K. B. 
827 ; 136 L. T. 141 ; 90 J. P. 149 ; 28 
Cox, C. 0. 178, C. A. 


HON, 't W. w. Jr. i04: iJ!i3ij 

1 1). L. It. I'JH ; 31) Muij. L. K. 182. 

CAN. 

y 11. Grouytdafnr cUlounno appeal. ] 

— Ou appeal to a county ct. Judge 
from an order of fllJatlou uiodo oguiuHt 
deft. In u hastJArdv caae by a Btip«3ndlary 
mag'iHtrafc, tJiu ludgo. after rehearing 
the case, dlHlmlleved the evidonee oi the 
mother, who waa contradicted In im- 
portant particulars by independent 
wltnesHOR, & ouutradloted her evidence 
before the njoglstrute, as to the pattsr- 
nlty o( the child : the appeal 

from the county ot. Judge must bo 
disinlsaed. — M uloravr e. Clanoey 
(1026). 68 N. S. ll. 106.~-CAN. 

y ill. At what place.] — In a com- 

plaint under Children of Unmarried 
ParontB Act, K. S. H. 0., 1024 (c. .34), 
H. 7 (.1 ), “ the cause *’ of the complaint 
within Summary Corivlctlons Act, 
Jl. S. B. a, 31)24 ( 0 . 245), s. 77, is the 
Hoduotion & not the birth of the child ; 
& an anjtoul from the dlsiuiaaal of the 
complaint 1b properly taken to the 
county ot. neai’est the place where the 
Boduotlon occurred. — Faituuso.v v, 
Tayix)U (B. 0.), [1926] 3 W. W. R. 
203 ; 40 Can. Grim. Caa. 149.— CAN, 

d i. Under Illcoitiviate Children’s 

Act, R. S. a.. 1920 (c. 156).]— An order 


made by a magistrate under o. 5 of the 
above Act may bo varied by him on 
the application of either of the parties 
under s. 9. & may be I’escindod or 
variod by him on the application of the 
putative father under s. 10. — Wheat- 
lev r. Howard, [1923] 3 D. L. R. 288 ; 
2 W. W. H. 942.— CAN. 

sx. Compliance with order — Whether 
condition precedent to appeal .] — It is not 
a condition precedent to the bringiDR of 
an apjieal by a deft, from an order under 
Children of Unmarried Parents Act, 
1924 (c. 34), an amended, that proof 
bo furnished that he has complied 
with the terms of the order. — H ynbb 
V. Alton (B. C.), 11928] 3 W. W. It. 
201.— CAN. 

sy. To Supreme Court — What court 
may consider .] — In an appeal on a 
p61nt of law under DoBtituto Persons 
Act, 1910, from an affiliation order, 
on the ground that uomplainant's 
evidence was not corroborated in a 
material nartlcular as required by 
Hoct. 10 of that Act, the magistrate’s 
notes of evidenoo should be Incorporated 
in 8c form part of the case on appeal, 
& the difloretiou to admit evidonoe 
under sect. 68 of the Act not striotly 
legally admissible belongs solely to 
the magistrate & is not controllable 
by the Supreme Ct. The latter ot., 


however, is entitled to have regard to 
the nature of such evidence, once 
admitted, when considering whether 
the evidence submitted as corrobora- 
tive may be regarded as such. Its proper 
function on an appeal on a point of 
law being to determine whether there 
was evidence which was corroborative ; 

if there was such evidence. It is not 
for the Appellate Ct. but for the 
magistrate to det«rmlno whether or 
not the evidence satisfied him. Qu. : 
whether the Appellate Ct. on appeal 
ou a point of law Is entitled to treat 
as corroborative evidence not relied 
on by the magistrate os corroborative. 
— Anson v. Parkibr, 11928] N. Z. L. R. 
490.— N.Z. 


fx. Right to serve second notice o 
appeal — Prior appeql dismissed for lack 
of proof of juHsdvction,] — Applt. ap- 
pealed from a conviction under 
Children of Unmarried Parents Act, 
R. S. B. C., 1924, c. 34. A prior appeal 
was dismissed because of lack of proof 
of a point going to the Jurisdiction of 
the ct. : — Held : the time allowed by 
the Act for appealing not having 
expired, applt. had a right to serve 
another notloe of appeal & properly 
prove his right to appeal. — Hynes v. 
Alton (B. O.), [19291 1 W. W. R. 863 ; 
62 Can. C. O. 333.— CAN. 
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BANKRUPTCY AND INSOLVENCY. 


Part I. — Bankruptcy Jurisdiction. 


4. Add, Annotation : — ^Refd. Re Liaier, Ex p. 
Bradford Overseers & Bradford Corpn., [1926] 
Ch. 149. 

16, Add, Annotation : — Reid. Bundy v, Mot/<>r 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334. 

27 • Add, Annoiaiion : — Reid. Bowlinsr v. Camp 
(1922), 128 L. T. 342. 

40a. How derived.] — Re Prior, Ex p. 

Prior, No. 1548a, post 

60. Add, Annoiaiions : — Consd. Scranton’s 
Trustee v, Poarse, [1922] 2 Ch. 87. Refd. Re 
Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; He 
London County Commercial Reinsurance 
ORice, [1922] 2 Ch. 67 ; Re Wilson, Ex p, 
Salaman. The Trustee v. Keith, Prowse ( 1925), 
133 L. T. 814 ; Re Wait, [1027] 1 Ch. 600. 

69. Add, Annoiaiion : — Reid. R. v. Customs & 
Excise Comrs., [1928], A. 0, 402. 

79a. Dependent on intention .] — Ex p, 

Blackmore (1801), 6 Ves. 3 ; 31 E. R. 909, 

L. C. 

Annotation: — Held. Re Bryant, Ex p, Patortjon ( 1813 ), i 
Hose, 402. 

79b. Actor.] — It is certain that no actor, 

nor any person exhibiting ^mnastic feats in 
public, nor even the proprietor of a theatre, 
would be a trader within the moaning of the 
Bkpcy. Act (Kbt.ly, C,B.). — Speak v, 
PowEU. (1873), L. R. 9 Exch. 2.^5 ; 43 L. J. 

M. C. 19; 29L.T.434. 

160a. .] — A surgeon dispensing his 

own medicines : — Held : a trader within 
the bkpt. law. — Nicholson v. Cooper (1858), 
31 L. T. O. 8. 184. 

177. Add, Annotation : — Refd. Bonliam v. May- 
cock (1928), 138 L. T, 736. 

190a. Theatrical proprietor.]— S peak v. Powelt., 

No. 79b, ante. 

218a. S. P. n, V. Cole (1698), 12 Mod. Rep. 243 ; 


1 Ld. Raym. 443 ; Holt, K. B. 360 ; 88 E. R. 
1293. 

Annotation : — Beld. Belton v. Uodgw (1832), 9 Diug. 3Gr>. 

218b. S. P. Re Cooke, Ex p. Adam (1813), as 
reported in 1 Ves. & B. 493 ; 2 Rose, 36 ; 35 
B. R. 191. 

Annotation : — Befd. Re Smodloy (1864), 10 L. T. 432. 

223a. .] — A person who buys goods 

under age cannot, when he comes of age, 
be bkpt. in respect of them. — W iittlock’s 
Case (1725). Oas. tewp. King, 46 ; 25 E. R. 
215. 

224. Add. Annotation : — Apld. He L. A. & B.F. M., 
OlBcial Receiver v. Tlie Debtors (1926), 95 
U J. Ch. 258. 

226. Add. Annoiaiion : — Apld. He L. A. Sc B. F. M., 
Official Receiver v. Tlie Debtors (1926), 95 
L. J. Ch. 258. 

226a. -.] — (1) In the absonco of debts actually 

enforceable again.st them lufiuits cannot be 
made bki>t., even on th(‘ir own petition. 
(2) Qa. : wlu^ther if a receiving order A 
order of adjudication are made in sucli a 
case the olllcial recc'iver can (h‘duct his <*os(/S 
of obtaining the rescission A annulment- f>f 
tho.se orders out of t la^ assets. A. A M., 
[1020] Oh. 274; 70 Sol. .!(». 607; snh nom. 
He L. A. A B. F. M., Exp, OFFtciAi. Recbiv ek 
r. The Deutous, 95 li. J. Ch. 258 ; 134 L. T. 
539 ; [19261 B. A C. R. 19, D. C. 

230. Add. Annotations : — Apld. Re A. A M., [1926] 
Ch. 274. Refd. Hawkins A Sunderland v. 
Duchd (1921 ), 90 li. J. K. B. 913 ; He Debtors, 
Ex p. Debtor (1922), 92 L. .1. Ch. J20. 

235. Add, Anvotafion : — Apld. Ee D. A. AB. F. M., 
Ofiioial Receiver v. The Dtjbtors (1926), 95 
L. ,J.Oh. 258. 

263. For “ Held : she was subject . . . under 
1883 Act, s. 24 ” read, “ Held : such power 
of appointment was not separattj property 
within Married Women’s Property Act, 1882, 


PART I. SECT 1. 

4ii. .1 — Imperial Bank of 

Canada Barber, 11921] 20 O. W, N. 
282 : 59 D. L. 11. 523 ; 1 C. B. 11. 48.^.. 

—CAN. 


20 ai. — Bkpcy. Act 

applioe to debts A contracts. Including 
leases, existing when it came into 
foroe.— M cKay (1021), 51 O. L. H. 
86 ; 2 a B. R. 69 a 64 D. L. R. 699.— 
CAN. 

PART 1. SECT. 2. 


40 1. Ocnmi/ powers d: 

jurisdiction .] — The registrar was held 
to have no Jurisdlctiou to assess the 
damagee sustained by a linn of traders 
by reason of an iutexim receiving order 
inade upon the petition of a oo. 6c 
afterwaras resclncfed. While the regis- 
trar has lurisdiotion under Bkpcy. 
Act, 8. 159 ( / ). to make any order or 
exercise any iurisdlction which by 
any rule in that behalf is preecribed 
as proper to be made or exercised in 
chambers by the registrar, his Juris- 


diction is confined solely to thoRO canos. 
& does not oxUmd to cas<^B that art? 
by the rules required to ]>e hoard by a 
judge . — lie Stuart 8c Suttkrby. 
[1930] 2 I>. L, R. 689 ; 65 O. L. R. 
154; no. B. R. 279; nffd., [1931] 
1 D. L. R. 764.— 47AN. 

40 U, .p- A summary 

motion was made by the trustee of a 
bkpt.^s estate fur an order declaring 
that he was outitle<i, as against two 
claimants, to the proceeds of the sale 
of certain goods. The motion was 
made returnable b^ore the Judge in 
bkpcy. ; but the registrar, assuming 
that he had the Jorisaiotlon of a Judge 
In bkpcy., without any authority from 
the Judi^, 6c without the oouRout of the 
parties, assumed to bear A determine 
the application, A made a declaratory 
order : — Reid : the registrar had not 
the Jurisdiction which he assumed to 
exercise. — lie Bartbam, (1U3U] 3 L>. 
L. JL 146 : 66 O. L. R. 182 ; 11 C. B. 
R. 345.-^AN. 


PART I. SECT. 3, SUB-SECT. 1 . 

121 ii. Debts of former 

basinesn unpaiii ,\ — A person who ocases 
to carry on his biiMiuess A Iw^coines a 
farmer in not a person “ engaged 
solely in farming,** etc., ho long as his 
debts in eonneotiun with ids former 
business remain unpaid. He must be 
deemed to Ih» Htill carrying on that 
biisincsR imtil ail the debts are x>aid, A 
he Is not protected by Bkpcy, Act, 
s. 8 (1 ). — lie Gartukli,, Kxp. Kkarnb, 
1192313D.L. U.400: (192312 W. W. R. 
855; 4 C. B. R. 1()3.— CAN. 

121 lii. - - - Alset dfulitm in 

U’WW.) I'KTIT r. (JiKARD, 11931] 2 

I>. L. ft. 991. -CAN. 

PART 1. SECT. 8, SUB-SECT. 6. 

266 I. Judamenl debt — Banhruplcv 
Act, 1908, s. 86 ( / ).] — A bkpcy. notice 
tmder the above sub-soot, cannot be 
issued against a married woman 
against whom a orodltor has recovered 
a Judgment. — He Wauucr, Ex _p. 
fliNJCur, (19271 N. Z. L. H. 81.— N.aC 


1 
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8. 1 (5), & 8ho could not be directed to appoint 
to hep trustee in bkpey. under 1883 Act, 
8. 24.” 

Add, Annofaliona : — Apld. Jte Mathieson, 
fl927] 1 Ch. 283. Refd. Re Armstrong, 
Ex p, Boyd (1888), 21 Q. B. D. 204. 

267. Add, Annoiaiions : — As io (1) Apld. Be 
Debtor (No. 3 of 192G) (1920), 136 L. T. 689. 
Refd. South Behar Ity. v, I. R. Comrs., [1926] 

A. O. 470. 

274a. What is — Professional artiste producing 

scense.j — Tlie debtor, a married woman & 
professional singer, had up tx) May, 1926, been 
engaged in musical comedy, but had sub- 
sequently produced scense & vocal acts at 
various music halls. In the production of these 
scenao she liad required certain accessories 
in the way of drosses, etc., in respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a i-ecciving order 
a number of contracts with music-liall 
proprietors were put in evidence, from which 
it appeared that in consideration of a fixed 
sum per week she undertook to sing A to en- 
gage & pay one or more singers to assist her in 
the production of her soen/e, A also to provide 
A pay an accompanist. The registrar dis- 
missed th(5 petition on the grounds that 
Bkpey. Act, 1914 (c. 59), s. 125, did not 
include prtjfossion or occupation under the 
term “ business ” ; that “ trade ” A “ busi- 
ness ” were cjmdcm generis A intended to 
bring within the scope of the Act women who 
were actually trading or carrying on a busi- 
ness in the nature of a trade, A tliat the fact 
fhat the debtor was assisUi<l by another 
singer A a pianist did not make her any the 
less a professional artist, than when she acted 
on the flt/age. On appeal : — IJcld : the debtor 
was carrying on a continuous occuipation for 


the purpose of making profits by entering 
into contracts under whicn she bound herself 
to produce sccnin on the stage A to provide 
the necessary accessories in the way of 
assistant singers A accompanist, A that in 
those circumstances she could properly be 
described as cairying on a business within 
sect. 125. — Re A Debtor (No. 3 of 1926), 
[1927] 1 Ch. 97; 135 L. T. 080; [1926] 

B. A C. R. 86, C. A. 

AnnoUUion: — ^ReU. Re Bankruptcy Notice (No. 202 of 1928) 
(1928), 44 T. L. It. 533, 

274b. Engaging In speculative trans- 

actions.] — ^A series of speculative transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extending over a long period of time, may 
amount to carrying on a “ business ” within 
1014 Act, s. 125 (1), so as to make her subject 
to the bkpey. laws. — Re Bankruptcy Notice 
(No. 292 of 1928) (1928). 44 T. L. R. 533, 

C. A. 

276. Add. Amiotation : — Refd. Engelke v, Mus- 
mann, [1028] A. C. 433. 

285. Add. Annoialion : — Consd. Food Controller 
V. Cork, [1923] A. C. 647. 

286. Add. Annoiaiions : — Consd. Re Webb (Smith- 
field, London). [1922] 2 Ch. 369. Refd. A.-G. 
V. De Keyser’s Royal Hotel, [1920] A. C. 508 ; 
AVi C/Ockell, Jackson v. A.-Ch, [1931] 1 Ch. 
389. 

312. Add. Annotation : — ^Consd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. 

331. Add. Annotation : — Refd. Hawkins A Sunder- 
land V, Duchd (1921), 90 L. .T. K. B. 913. 

333. Add, Annotation : — Apld. R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 
2 K. B. 43. 


267 I. Carrying on husincaa .] — It Is 
only 111 cases where a married woman 
carries on a trade or Imslnoss that she 
Is subject to Bkpey. Act, 1!)1J) (o. :i0) 
Stonk, [1925] 4 D. L. U. 

518.— CAN. 

267 ii. In partn/srship xaith 

husband.] — Held ; debtor was not 
carrying on business sopnratety from 
her husband, & her adjudication in 
bkpey. was irroKular . — lie SaoTT (1924), 
20 Tas. b. U. 43.--AUS. 

267 Hi. Debts unpaid after sale, of 

business — Keceiving order may be made,] 
— A married woman carried on a trade 
separately from her hiLsband. Ilaving 
Inourrod debts, & being unable to moot 
her orodltora, on Fob. 9, 1929, she Hied 
a petition for arranifomont & was 

S anted the protection of the ot. on 
ar. 1. She was unable to carry out 
her ]>roposal to pay twenty shillings 
In the pound, & ovontuEilly on July 20, 
her petition was dismissed. & thtn-oby 
an act of bankruptcy was oommlttoii. 
On Oct. 30 she was adjndU^atod a bkiit. 
on the petition of two of her creditors, 
wherein she was described as a married 
woman carrying on a troile sepamtely 
from her husband, in rospoot of debts 
imdlscharged at the date of the potitiou. 
She applied to have this adjudication 
set aside on the ground that she was 
not such a trader on the date of 
adjudication. Bhe stated that during 
the progress of the arrangement matter 
she found that she was unable to get 
any further credit & closed down & 
went out of trade on Mar. 23, A bad 
not since oarried on any trade : — Held: 
there was ample evidonoe that the 
debts In rospoot of which adjudication 


was sought wore trade debts for goods 
supplied incurred by her while she was 
(^arrjring on a trade separately from 
her nusband, & the fact of her having 
trade debts undischarged at the date 
of the petition was evidence from which 
It could bo inferred that sIio was still 
carrying on her trade. — Re. SoMicits, 
[19301 I. H. 1,— IR. 

PART I. SECT. 3, SUB-SECT. 7. 

■a. Assignee of debt — Assigned by 
debtor toiOi consent of creditor.] — Hr 
Staii Fix>ohino Co., [19241 3 D L. R. 
209 ; 4 C. B. 11. 679.— CAN. 


PART I. SECT. 4. SUB-SECT. 1. 


0 1. To deal with, prosecution of 
fraudulent debtors .] — Under Bkpey. Act, 
8. 93, the proseoutlon may be ordered 
A nrocoedod with in the ordinary way 
before the existing criminal cts. it 
does not require the judge in bkpey. 
to hoar evidence Sc, If he thinks fit, l<» 
oommit accused to stand trial although 
under scet. 9.5 the Judge In bkiMjy. has 
a rlgiit to do so. — H. v. Ooi.DnAMMBR, 
119241 3 D. h. R. 1007 ; g. H. 36 K. B. 
507 ; .5 a B. It, 127.— CAN. 


sb. Under Bankruptcy Act, 1919 
(c. 36) — To onler stay of ejeecution — 
Until receiving order dealt leiiA.] — 
Held : the ct. bad suclt power . — He 
Tuomcson Powdkr Co., He WiNPiNO- 
Up Act, (19231 I D. L. R. 496; 3 
C. B. R. 481.— CAN. 


60 . Under Bankruptcy Act, s, 63.]— 
The Jurisdiction conferred by Bkpey. 
Act. 8. 63. is oonfined to the adimnls* 
tration of the bkpt.*8 estate. A does not 
extend to persons or matters outside 
the Aot. 


The trustee in bkpey. of K.V estate 
moved for an order declaring that T. 
was a general partner of B. or that 
T. had wrongfully obtained from the 
Arm of K. Bros, of which It. had been 
a member a certain sum of money : — 
Held : the trustee did not represent 
the firm of It. Bros., the authorised 
assignment having been executed by 
R. only. A the Bkpey. Ct. had no 
jurlHilIctlon to try the questions mined 
by tbo tnistec’a motion. — He Rky- 
Noi.L>g«, [1928] 3 I). 1... H. 562; 62 
O. L. It. 360 ; 10 C. B. R. 127.— CAN. 

■d. To order repayment of money — 
Paid by assignee to creditor — M istatn of 
lau ?.] — Held ; JiirlMdlrtion could not to 
excluded by a plea of payment by 
mistake of law. — D kmpsey v. ITpkr, 
[1921 1 N. Z. L. K. 753.— N.Z. 


PART I. SECT. 4> SUB-SECT. 2. 

so. Superior Covrf.J — The 

Superior Ct. sitting in any provincial 

t udioial district has jurisdiction to 
loar a petition in bkpey. served upon 
a debtor residing A aoing business in 
any part of the province. — B oilt v. 
McNulty. 119281 1 D. L. R. 926; 
[19281 S. C. U, 182 ; 8 C. B. B. 565.— 
CAN. 


PART 1. SECT. 4, SUB-SECT. 4 . 

363 1. Wilh inlent to defeat 

credHor#.] — If debtor before his bkpey. 
pays money fraudulently, with a view 
to oonceallog from his creditors his 
assets, the ot. will order repayment of 
such money . — Re Conux A Swciouan, 
Ex p. RosiutBEliO, [1925] 1 D. L. R. 
248 ; 6 C. B. R. 34G.— CAN. 
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888. Add, Annotation : — Apld. Be A Debtor, [19221 
2 Ch. 470. 

889. Add, Annotation Consd. Re A Debtor, 
[1922] 2 Oh. 470. 

889a. - — — — ,] — A debtor cannot 

avoid the operation of a bkpcy. notice, served 
upon him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 


(c. 20). A receivii^ order made in pursuance 
of the bkpcy. notice in England vdll, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration . — Be A Debtor 
(No. 199 OP 1922), [1922] 2 Oh. 470 ; 91 
L. .T. Ch. 577 ; 127 L. T. 832 ; 38 T. L. R. 
(183 ; 66 Sol. Jo. 621 ; [1922] B. & C. R. 
151, C. A. 

390a. .] — A Debtor 

(No. 737 OF 1928), No. 957a, post. 


Part 11. — Acts 

499. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

410. Add. Annotation : — Consd. Upton v. Bell, 
[1924] 1 K. B. 701. 

421. Add. Annotation : — Refd. Lipton v. Boll, 
[1924] 1 K. B. 701. 

427. Add. Annotation: — Consd. Be Simms, [1930] 
2 Ch. 22. 

428. Add. Citations : — sub nom. Rc Phillips, 
Ex p. Philips, 69 L. J. Q. B. 004 ; 82 L. T. 
691 ; 44 Sol. Jo. 409 ; 7 Mams. 277, D. C. 

434a. .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 
after it has ceased to be available as an act 
of bkpcy,, be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed. — Be Shaw, Ex p. Official 


of Bankruptcy. 

Receiver (1920), 90 h. J. K. B. 204 ; [1920] 
B. A C. K. 156. 

451. Add, Citation 1 Sm. & C. 240, n. ; 66 
E. R. 106. 

454a. .] — By indenture dated Feb. 21, 

1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended <!fc advanced as bkpt.’s solr. up to 
the date of the receiving order, & that since 
that date B. had conl.inued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10a. Id., & that B. had undertaken to 
pay to a bank ccjrtain moneys duo to thorn 
by bkpt. on realising liis securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the olficial receiver to enable 
him to discharge the provable debts in tlie 
bkpcy., debtor assigned to B. so much of 


PART I. SECT, 6. 

388 xlv. Pouter of Scottish Court 

to confirm foreion sr/jurMralion to 
atUhorise sale of pronerty in Scotland. J— 
A petition was presented by Ibo oflBclol 
receiver appointed by tbo Ct, of Chile 
in the sequestration of tbe estntes of a 
deoeased person resident there, cravius 
the ot. to ooniirm the Chilian soquostni' 
tlon, to authorise petitioner to 
sell Scottish herltajro belonsrlnsr to 
dooeasod’s est.ate. Sc to aiilhfirise 
petitioner to uplift tbo prooeeds of 
certain Scottish policies of assurauce 
on the life of decjoased. The ct. 
granted authority to petitioner to sell 
the Scottish borita^ on certain terms, 
under a declaration that such sole 
should not operate conversion, & on 
condition tluit petitioner should con* 
sign the balattoe of the procoods in the 
name of the aocouutant of ct. to 
abide the orders of the ct.. but refused, 
as unnecessary, the crave of tbo 
petition for authority to uplift tbo 
proceeds of the policies of assurance. — 
Arava V . CooiirtL, ri921J S. C, 4«2 : 
6« Sc. L. U. SCOT. 

PART I. SECT. 7. 

882 111 a. Whether enforceable in 

Saskatchewan — Necessity for notice to 
interested partien.] — Ou. : whether the 
words " British Ct." In Imperial 
Bkpcy. Act. 1914 (c. 59). s. 122, include 
a Canadian Ct. exercising bkpcy. 
jurisdiction. & whether the provisions 
of said Act apply to Immovables in 
Canada. Even if said words 8c pro- 
visions do so apply, an application 
to tbe Saskatchewan Ct. of K. B.. 
by a trustee in bkpcy. appointed in 
England, for an order giving effect 
to an order made there under sect. 122 
will not be heard if due Sc proper notice 


j of the application has not boon given 
to all persons Intorestod In the relief 
sought thereby . — Rc Graham (.Sask.), 
n»2Sl 4 D. Ti. H. ST.’i; (1928) li 
W. W. H. 8 ; 10 C. B. U. 171.— CAN. 

' 392 iil b. .1— The words, in 

i Bkpcy. Act, 1914, s. 122, " every 
British Coiu’t cLsewhoro having Juris- 
diction In bkpcy,” include the Haskat* 

; cliewan Ct. or King’s Bonch, &, there- 
fore, the English trustee is entitled 
j to obWin tberofrom an order in uld 
I of an ortler nuule by the English Ct. 
i under said sect . — Re Graham (No. 2), 
fl92lM 3 D. L. U. 353 ; 1 W. W. J{. 

I 309 ; 23 R. L. IL 297 ; 10 C. B. ll. 
310.- -CAN. 

392 lx. Whether enftrrccafile In 

; Irish Free Stale .] — Where ft person, 
having real Si. pcrsonul eHtat/5 in the 
; Irish Free .State, was adjndicatod a 
( bkpt. ill England, Sc tbe ct. tiuviiig 
j bkprry. Jurisdiction In F.Dgland onion'd 
; that a request for the assistance of the 
ct. having bkpcy. Jurlsdiccion in the 
Irish Free State be made. & the official 
; receiver In l»kpcy. In England having 
applied to tbe lligh Court of Justice 
! In the Irish Free State pursuant to such 
order for a declaration that tbo said 
property became vested in tbe official 
, receiver as the trustee in the bkpcy. 

^ by virtue of the adjudication : — Held : 
tbe ofllciai receiver was entitled to such 
order. Sc the bkp^. ct. of the Irish Free 
' State Sc its officers, inciudiiig tbo 
i official assignee, should act lu aid of, 
SC auxiliary to. the English bkpcy. ct. — 
Re liULLES, [19301 I. 11. 82. — IR. 
o. For ” Order of Canadian /Vo- 
. vineial Court — Where gttod throvah4rut 
{ Canada,*' read ” Order of vrovincicU 
I court — Good throughout Union." 


oi. 


- No requeM of other provinciat 


court — Sitbacqucnl motion to remedy 
omiRHion .] — whore a motion was made 
without such request, tlu» ct. granU^d a 
Hiirillar ruotiun, made after such request 
had beim obliiiued. to remedy the 
omissloii. — Re. LwiiAOK Sc Leitkav, 
[19221 3 W. W. B. 284 : 70 D. L. It. 
S«7. — CAN. 


PART n. SECT. 1. 

sf. f*tirlnf r- - Retirement more than 
air. monihit bcfirre bankruptcy — Debt in- 
rurred duriny jtnrtncrHbip. ] — Ifelel : sucli 
iiartuer could not be Joined as ft party 
in bkpcy. prowedings ngriinst tbe 
partnership. — He Htanharii CkiopKR* 
AUK. Co.. 11924) 2 D. L. B. 703; 4 
C. B. U. 073. -CAN. 


PART II. SECT. 2. SUB-SECT. 1. 

402 iii. .1 — An Insolvent debtor’s 

disposition of his propijrty for tlio 
iiencilt of bis creditors is not void under 
sect. 9 (7) of the IMcpcy. Act where it 
is not ft conveyance or asKlgnmont, in 
the proper sense of tbo term, by which 
the whole of his property Is vested In 
ft trustee or trustees for the benefit 
of hlH credllor*! generally. — Black u. 
Bki.ivkau A Nkwton, 119291 3 D. L. H. 
3 .0 ; 2 W. W. H. 170 ; 38 Man. L. IL 
222 ; IOC. B. It. 577.— CAN. 

PART II. SECT. 2, SUB-SECT. 2. -A. 

467 i. Transfer of jtrnperiy to 

near relntices — In return for prermiHMurv 
notes — Not included in sUU*-)ncnt of 
affairs .] — An Intent to defraud oreUltorH 
prvaiiinied from the (ibove transfer 
which took place within six months of 
the bkrxjy. — ll, r. Tkmsikk (1921), 02 
I). L. It. 479 ; 37 Can. Crim. CJas. 37.5. 
—CAN. 



CaaM 464»- 686 b. English and Empike 

the £1,850 as shoiild be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pay 
^ discha^e all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the .next place to pay & 
discharge certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assi^- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment bad 
been recovered by H. for £68 fis. lid. for the 
board & lodging of bkpt.’s wife. On Feb. 8, 
1921, a writ had been issued by bkpt.’s wife 
for arrears of maintenance due to her from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 8, 1921, & debtor 
was adjudged bkpt. on Jime 20, 1921 : — 
Held : on the facts the assignment was 
executed with the intent to defeat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1 014 Act, s. 1 (1 ) (6). 
— Re Prior, Ex p. Trustee, [1922] B. & 
C. B. 1, 0. A. 

468. Add. Annoiaiione : — Expld. Re Fredencke &. 
Whitworth, Ex p. Hibbard, [1927] 1 Oh. 253. 
Refd. Re Debtors (No. 771 of 1926) (1920). 
48 T. L. K. 9. 

469* Add, Annotalioft : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

471. Add. Annoiations : — Consd. Re Oohen, Ex p. 
Trustee, [1924] 2 Ch. 616. Refd. Re Moyle, 
Ex p. Trustee. [1924] B. & 0. B . 22 j Re Drage, 
Palmer & Iloberis v, Knight (1926), 134 L. T. 
766. 

471a. Defeat or delay of creditors necessary 

consequence of sale or charge.] -/»*<? Simmb, 
No. 690a, pos/. 

479. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1920] Ch. 704. 

485. Add. Annotation: — Consd. Rc Simms, [19801 
2 Ch. 22. 

487. Add. Annotation: — Refd. Re Simms, [1930] 
2 Ch. 22. 

488. Add, Annoiatione Consd. Re Simms, [1930] 
2 Oil. 22. Refd. Re Prior, Ex p. Trustee, 
[1922] B. &C. R. 1. 

489. Add. Annotation : — Refd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. K. 118. 

491. Add. Anyiotaiion : — ^Refd. Re Simms, [1930] 
2 Ch. 22. 

601. Add Amwiation : — Refd. Re Tabor, Ex p, 
Cork, [1020] 1 K. B. 808. 

502. Add. Annotation : — Consd. Re Simms, [1930] 
2 Oh. 22. 

538. Add, Annotation : — Refd. Re Davies, Ex p. 
Miles, [1021] 8 K. B. 628. 

534. Add. Annotation : — Refd. Re Simms, [1030] 
2 Ch. 22. 

639. Add. Annotation : — Refd. Re Simms, [1030] 
2Ch,22. 

544* Add, Annotation : — Refd. Re Davies, Ex p. 
Milos, [J921] 3 K. B. 628. 

B60. Add, Annotation : — ^Refd. Re Stanton, [1929] 
1 Oh. 180. 


Digest Supplement. 

652. Add. Annotation Be Simms, [1930] 

2 Ch. 22. 

555. Add. An7ioiaiion : — Refd. Re Simms, [1930] 2 
Ch. 22. 

558. Add. Annotation: — Refd. Re Simms, [1930] 
2 Ch. 22. 

567. Add. Annotation : — Consd. Re Simms, [1930] 
2 Ch. 22. 

580. Add. Annotation : — ^Refd. Re Simms, [1930] 2 
Ch. 22. 

590. CUaiions .-—For “ 21 W. R. 422 ” read “ 21 
W. R. 402.” 

595. Add. Annoiaiiona : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Simms, [1930] 
2 Ch. 22. 

596a. In private company formed by debtor dt 

his solicitor.] — The transfer by a debtor of 
substantially the whole of his property, 
whether by way of charge or by way of sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transfer will be to defeat 
or delay his creditors. The bkpt. was 
carrying on an increasing business as a 
builder, but was in need of further capital. 
He had creditors for some £28,000, & in 
addition he owed B.’s bank about £6,600. 
In pursuance of an arrangement with L.’s 
bank, but without notice to any of the 
creditors, L.’s bank took over the bkpt.’s 
account from B.’s bank, paying oft to B.’s 
bank the overdraft of £6,500 ; db a few days 
later, on Jan. 9, 1929, a private limited co. 
was formed of which the bkpt. & his solr. 
were the only directors. There, was a con- 
temporaneous agreement for sale U> the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s liabilities. 
On Jan. 14 the necessary assignments to 
the co. were executed, & a debenture for 
£12,500 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account opened by L.’s bank in favour of 
the.co. Upon the formation of the co. dt 
the issue of the debenture becoming known, 
the bkpt.’s creditors began to press, & some 
of tlicm were paid off in full. On Feb. 27, 
1929, the bkpt. comnlittx^d an act of bkpcy. 
by failing to comply with a bkpcy. notice. 
On Mar. 8 a petition was presented, d& on 
May 9 a receiving order was made, is> adjudica- 
tion followed on May 23. Upon a motion by 
the trustee fcir a declaratiou that the sale 
agreement of Jan. 9 was void by 1914 Act, 
8. 1 (1) (6), & for ancillary relief; — Hdd : 
(1) the agit-enient was a fraudulent transfer 
& an act of bkptcy., dr the whole of the 
assets comprised therein formed part of the 
assets of the bkpt. divisible amongst his 
creditors, & as the trustee’s title relate back 
t(3 the act of bkpcy. & overrode that of the 
CO., the CO. must account to the trustee for 
such of the assets as had come to the hands 
of the co. or of any person by the order or 
for the use of the co. The sub^itution in the 
place of a going business db substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor’s assete 
dc liabilities, dr (5) a right of action by the 
debtor against the co. on its covenant to 
disohai*ge his liabilities must necessarily 
have the result of delaying creditors, db the 
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substituted assets could not be ti'eated as 
an equivalent which the creditors could 
reach as satisfactorily as the assets trans- 
ferred ; (2) 1914 Act, s. 46, protects only 
transactions which are bond fide ; &, as the 
knowledge of the bkpt & his sole, of the facte 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 

45 afforded no defence, even although the 
orties might have thought the transfer to 
o in the best interest of the creditors. — Re 

Simms, [1930] 2 Oh. 22 ; 99 L. J. Ch. 235 ; 

46 T. L. R. 258; [1929] B. & C. R. 129; 
sub nom. Re Simms, Ex p. Tru.stee, 143 
L. T. 326. 

598. Add* AnnotcUionB : — Refd. Re Ounsbourg, 
[1920] 2 K. B. 426; Re Simms, [1930] 2 Oh. 
22 . 

599. ‘ Add. Annotation : — Refd. Re Simms, [1930] 

2 Oh. 22. 

600. Add. Annotations : — As to (1 ) Refd. Re 
Ounsbourg, [1920] 2 K. B. 426. As to (2) 
Refd. Re Davies, Ex p. Miles, [1921] 3 K. B. 
628 ; Rc Simms, [1930] 2 Oh. 22. 

601. Add. Annotation: — Refd. Re Simms, [1930] 
2 Ch. 22. 

660a. .] — Where a trader went to his 

neighbour & told him that he expected to be 
ari'ested, & while he remained there was 
informed that a sheriff’s oOlcer wa.s going 
towards his house, upon which he concealed 
himself in the back room & desired his 
neighbour to watch, & when told that tlu^ 
officer had gone past his house had left 
the street, immediately returned homo : — 
Held : this was an act of bkpey. of “ otherwise 
absenting himself to the intent to delay 
creditors** although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed, — CHENOWETn v. 
Hay (1813). 1 M. &.S. 670; 2 U(we, 137 ; 105 
E. R, 252. 

Annntaliona :~CousA. Olmmlnfflvam r. Laint; <1816), 2 
Marsh. 236. Refd. Toloinau v. Jones (1824), 9 Moore, 
C. P, 24 ; Rouoh v. Great VVeatorn Uj'. Go. (1840), 1 Q. 13. 
51. 

768. Add. Annotation : — Refd, Re Gunsbourg, 
[1920] 2 K. B. 420. 

779. Add. Annotation : — Dlstd. Re Prederickc & 
Whitworth, Exp. Hibbard, [1927] 1 Ch. 253. 

787. Add. AnnoteUion : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

788. Add. Annotation : — Consd. Re Debtor, [1929] 
1 Ch. 170. 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void for want of registration.]— 
On J une 1 1 , 1 92 1 , applt.co. recovered J udgment 
against debtor for a certain sum & costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefft of his creditors. The agree- 
ment provided {inter alia) that it should not 


be registered either as a composition or deed 
of arrangement or otherwise dn contained a 
schedule of creditors their debts. At the 
date of the agreement there were live bkpey. 
petitions pending ageunst debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor & the five creditors ^ 
in consideration of his entering into the agree- 
ment of Apr. 18, 1022, the five creditors 
agreed to the dismissal of their petitions 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that It 
was not intended to register the agreement 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchangtJ 
of a third party for £300. This condition 
debtor performed. The letter was not, liow- 
ever, handed over to debtor owing to the 
refusal by him to pay to applt. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. CO. subsequently issued a bkpey. 
notice against debtor founded on its judgment 
debt. The registrar set the bkpey. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal: — Held: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was alk) itself void ; (2) as debtor ^ all the, 
creditors wtio assented to the agreement 
knew from ttie terms of the in.strument itself 
& from the statement contained in the letters 
signed by them that the agreement was void, 
& there was no representation that tiie agree- 
ment was valid, thc^ro w/is no question of 
estoppel, & applt. co. was not estopped from 
issuing the bkpey. notice. — Re A Bank- 
BUPrcY Notice, [19241 2 Ch. 76 ; 93 D. J. Oh. 
497 ; 68 Sol. Jo. 458 ; [1924] B. & C. R. 188 ; 
suJb nom. Re A BANKuirPTCY Notice (No. 62 
OF 1924), Ex p. Petitioning Oheditohs c. 
Debtor, 131 L. T. 307, C. A. 

Annotation Aa to (2) Conid. H uddurHfluld Fine WoralodH 
V. Todd (1925). 42 T. L. H. 52. 

Compare Nos. 8778a, 87S2d, posl^ & original 
volume, p. 160, No. 1498. 

800. Add. Annotation : — Folld. Re A Bankruptcy 
Notice, [1024] 2 Oh. 76. 

800a. Change In judgment creditor — Judgment 
obtained by firm — No leave to issue execu- 
tion.]— Where a firm consisting of several 
members has recovered in the firm name 


PART 11. SECT. 2, SUB-SECT. 8. 

q i, — In a JndirroeDt by default 

recovered aaein^t a bu<»I>axid k wife It 
vrna declared pltf. ebould be entitled to 
recover aipsiDstdefts.jointl7 & aevorallv 
the anxns therein spcflfled : but It 
m ^fted that exe^loD be limited 
to the tree separate prepay of th e 
wife. NotwHhstaodliiff the preelse 
& restricted terms of the ludgment, a 


prtBcipe was lodged for a writ of eale 
directed against the real 8c penv»nal 
property of both defts. The writ of 
sale followed tbo binguage of the 
prnsHpe, Sc a rotnm of nuUa bona was 
later m^e against both defte. On a 
petition to have the boiiband adjudl- 
oat^ bkpt. npon the ground of bto 
having committed an available act 
of bkpoy. within Bkpoy. Act, 1908, 
8. 26 U) ‘.—field : the writ of sale Sc 


the return thereto were irregular Sc 
inefTortiial an against the IniHband, the 
ct. bed no pow'CT in the prcHcnt pro- 
oeofllnge to amend the Judgment os 
enterred. Sc no act of i>kpcy. bad been 
CHtabliehed oe againht the hmthand upon 
which an order of adjudication could 
properly be made. — Re. Orern, A 
tluBTOR, [19281 N. Z. L. R. 681.— 
N.Z. 
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judgment against a debtor, the fact that a 
member has since retired from the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R, S. C., Ord. 42, 

r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, a bkpcy. 
petition presented in that name. — Re Hill, 
Ex p. Holt & Co., [1921] 2 K. H. 831 ; 90 
L. J. K. B. 734 ; 126 L. T. 736 ; [1921] 
B. & C. R. 12. 

804a. Notice not good against partners 

not served.] — Rc Debtors (No. 807 of 
1922), Ex p. Debtor, No. 887a, post. 

811. Add. Annotation: — Consd. Re Debtor (1920), 
90 L. J. K. B. 613. 

828. Add. Annotation : — Expld. Re A Debtor, 
[1029] 2 Ch. 140. 

830. Add. Annotation : — Apld. Re A Debtor, 
[1929] 2 Ch. 140. 

830a. .] — Where a bkpcy. notice was issued 

against the co-resp. in a divorce suit for 
failure to comply witli an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to tlie latter’s 8oli*s., 
for lodgment of the money in ct. : — Held : 
the bkpcy. notice was bad & the receiving 
order made thereon ought to be discharged 
because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his solrs. ; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, tliereforc, had not 
obtained a “ final ” judgment or order within 
1914 Act, s. 1 (1) (g). — Re A Debtor (No. 70 
OP 1929), 11929] 2 Ch. 140 ; 08 L. J. Ch. 334 ; 
141 Jj. T. 260 ; 45 T. h. 11. 403 ; 73 Sol. Jo. 
299 ; [1929] B. & C, R. 48, C. A. 

851a. Judgment including excessive interest within 
Moneylenders Act, 1927 (c. 21).] -The pro- 

* visions of Moneylenders Act, 1927 (c. 21), 

s. 9, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
interest at a ratc^ exceeding 6 per cent, per 
muimn from serving a bkpcy. notice upon the 
debtor requiring payment of the judgment 
debt. 

A moneylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upim in the petition was non-com- 
pliance with n bki)cy. notice requiring the 
judgment debtor to pay the judgment debt, 
wliich in fact included interest at a rat/e 
amounting to 270 per cent, per annum : — 
Held : the receiving order was rightly made. 
—Re A Debtor (247 of 1930), [1930] 2 Ch. 
239; 99 L. J. Ch. 350; 143 L. T. 292; 
mih nom. Debtor v. Tetitioning Creditors, 
[1929] B. ite C. R. 184, C. A. 

857. Add. Ajinoiation Refd. Rc h. A. & B. F. M., 
Official Receiver v. The Debtors (1920), 95 
L. J. Ch. 258. 

866. Add. Annoiaiion : — Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 

870, Add. Annotation: — Refd. Rc A Debtor, [1929] 
2 Ch. 110. 


875. Add. Citation: — 16 Mans. 304. 

Add. Annotation : — Consd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Ch. 410. 

875a. Judgment to pay creditor — Notice to 

pay registrar of county court.] — (1) Where a 
. county ct. judgment in form or effect directs 
payment to be made to the creditor the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. 

(2) The Practice Regulation of Feb. 18, 
1890, which requires every notice of motion 
by way of appeal from a county ct. to state 
the grounds of the appeal, does not preclude 
an apjjlt. from relying upon a point not taken 
in the ct. below, if the ct. thinks fit to give 
leave to raise the new point . — Re A Debtor 
(No. 10 OF 1922), Ex p. The Debtor (1922), 
92 L. J. Ch. 410 ; [1922] B. & C. R. 204, D. C. 

887a. Partner — Not at principal place of 

business.] — Where a judgment has been re- 
covered against a firm, & a bkpcy. notice 
following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the fiim, & a 
petition presented against the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served . — Re 
Debtors (No. 807 op 1922), Ex p. Debtoji 
(1922), 92 L. J. Ch. 120 ; [1922] B. & 0. R. 
119, C. A. 

898. Add. Annotation : — Consd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. R. 221. 

923a. Issue of second notice by same creditor.] 

— Creditors having obtained judgment issued 
a bkpcy. notice for £946 served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief tliat tlxe notice would be disputed 
the crtjditors issued A served a fresh bkpcy. 
notice about two months later for £857, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented tic served. 
Debtors gave notice of an application to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice: — Held: (1) 
debtors could not refuse to comply with the 
fresh bkx)cy. notice on the ground that as the 
prt?vioiis notice had resulted in an act of 
bkpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if iliey did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy, notice the payment 
might bo set aside, & the money made avail- 
able for the general body of creditors. — Re 
Debtors (No. 771 of 1920) (1926), 43 
T. L. R. 9 ; 70 Sol. Jo. 1089; sub nom. Rc 
Fredbricke & Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 253; 90 L. J. Ch. 70; 130 L. T. 
208 ; [1926] B. C. R. 150, C. A. 

938. Add. Annoiaiions : — ^Refd. Re Debtors (No. 
771 of 1920) (1920), 43 T. L. R. 9; Re 


PART 11. SECT. 2. SUB-SECT. 10.— 
A. (*). 

n. Fop " Held : the objecllun was 
Hustaiuable read ** Held : the objoo- 
tion wue nut stistaluable.'* 

•K. Costs of unsuccessful execution not 


included.]— Jic Eva. 110271 N, Z. L. 11. I 
052.— N.Z. I 

PART II. SECT. 2, SUB-SECT. 10. -C. j 
■h. Time of uroioc — Seroice out of | 
lime. J— -A debtor sumiuons was per- i 

0 


soiially Kcrved on bkpt. two days too 
luio : — Held : tFe condition of bkpcy. 
prior to the filing of a petition neoes- 
Eurily involved an act of bkpcy. which 
the ct. would asaumo was a proper 
ground for the adjudication. — He 
Gorham. tl924] 2 I. R. 46.— IR. 
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Fredoricke & Whitworth, Ex v- Hibbard. 
ri027J 1 Oh. 253. 

942. Add, Annotation: — Consd. Be A Debtor. 
[1929] 1 Oh. 362. 

058. Add. Annotation : — Consd. Re A Debtor. 
[1929] 1 Cb. 362. 

954. Add. Annotation : — Reid. Re A Debtor 
[1929] 1 Oh. 362. 

957. Add. Annotation : — Consd. Be A Debtor, 
[1929] 1 Oh. 362. 

957a. Statement to agent of creditors of insolvency 
In foreign country.] — A debtor informed a 
person acting for some creditors in England 
(a) that he owed debts to a very mucli larger 
amount in Switzerland ; (6) ’ that bkpey. 

proceedings had been initiated against him 
there ; (c) that he intended to offer his Swiss 
creditors £1,000, which was all the money ho 
had ; (d) that if the Swiss creditors liccepted 
ttiat, he intended to offer his English creditors 
5s. in the £1, payment to bo spread over a 
number of years. T-lio creditors proceeded 
against the debtor, alleging that h«* had com- 
mitted an act of bkpey. under 1914 Act, 


s. 1 (1) (5). A receiving oinler having been 
made, the debtor appealed : — Held : (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a ** notice 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction hero 
being undoubted*, it was not necessary to 
suspend the making of a receiving order 
here. The Swiss proceedings could bo con- 
sidered from time to time, & a stay in the 
proceedings here ordered, if advisable. — 
Re A Debtor (No. 737 op 1928). ri929] 1 Ch. 
362; 98 D. J. Ch. 38 ; 140 L. T. 260-; [1928] 
B. C. B. 130, C. A. 

9^. Add. Annotation: — Consd. & Apld. Rr A 
Debtor, [1929] 1 Ch. 362. 

963. Add. Annotations : — Held. Re Debtor (No. 3 
of 1926) (1926), 135 h. T. 689 ; He A Debtor, 
[1927] 1 Cb. 07. 

971. Add. Annotation Expld. Re A Debtor, [1929] 
I Ch. 362. 

972. Add. Annotation Refd. Re A Debtor, [ 1929) 
1 Ch 362. 


Part III. — Petition. 


997a. Proceedings by public ofDcer or agent 

Necessity for affidavit of authority.] Where 
a bkpey, petition presented by a co. und<'r 
Bkpey. Act, 1883 (c. 52), s. 148, w’as not 
accompanied by the affidavit required by 
r. 258 of the Bkpey. Bulos, 1886, stating that 
the person presenting the petition was the 
authorised public' olffcei* or agent of such 
CO, ; — Held : the iietition was rightly refused. 
— Re Ciupps, Kosy A Co., h’x p. Boss (1888), 
06 rej)orted in 5 Morr. 226. 

1007a. .] — Re Avke, Ex p. Potts 

(1840), 10 L. J, Bey. 26. 

1016a. Exercising powers under Law of 

Distress Amendment Act, 1908 (c. 58).] — A 

landlord obtained judgment against hi.s ! 
tenant for £204 in respect of rent & lire I 
insurance, A served on him a bkpey. notice. 
The notice was not complied with, & a | 


petition for a receiving ordca* was pre.sented. 
While the pijtition was pc'iiding, tiu? landlord, 
as the promises were sublet, HC'rved on tluj 
subtenants a notice, under sect. 6 of tht* above 
Act, to pay their rents directly to liini, & 
from one subtenant he rciceived £62, the 
debt being thus reduced by that amount. 
A receiving order was nftiTwards made : — 
Held : as the? claim still amounted morc^ 
than £50 the landlord h/id not, by exercising 
his powers under the above Act, procludc^d 
himself from proceeding under the bkpey. 
notice in tfu^ n(>rmal wav.- -Re A Dicimui 
(No. 649 of 1928), [1929] I Ch. 170 ; 98 h. J. 
Ch. 35 ; 110 1j. T. 165 , 45 T. D. It. 10 ; 72 
Sol. Jo. 727 ; [1928] B. it C. It. 12.5, C. A. 

1019a. Solicitor -Petition based on order for pay- 
ment of costs to client,] — Rc A DRFiTOR (No. 
76 of 1929), No. 830a, ante. 


PART II. SECT. 2, SUB-SECT. 10.— 
G. (b). 

039 i. Must be mutual <£* in eame 
riffhi.] — ffe A.VDKnsoN, Kr p. Alex- 
AMiKR (1927), 27 S. li. N. 8. W. 290 ; 
44 N. S. W. W. N. 09.— AUS. 

PART II. SECT. 2, SUB SECT. 12. 

sj. jOc/au//«.J — Defaultp more than 
8ix moullH before pre-Heutalion of a 
bkpey. petition followod^by doraandH 
for puyuieut are not per m an act of 
bkpey., but when further defaulti^ take 
place within six mouths of the petition 
the whole form one coniiuuine act of 
bkpC 3 \ — /te RaitblaT, 11926) 3 J>. L. U. 
446 ; 5 C. B. K. 765 ; (19251 2 

D. L. K. 1219 : 6 C. B. II. D4.— CAN. 

kk. Failure to meet scries of promis- 
sory — JJeUi : an act of bkpey. — 

Ite Vox, Lester v. Porter, 11925J 1 
D. L. U. 198 : 6 C. B. It. 328.— CAN. 

si. Failure to tntd liahilitirti as they 
become due.}— The word- *' to 

meet hiu liabilities as they l>ecome 
due *' do not mean that when in any 
Hlnglo case debtor nuiko?* default in 
payment of a debt as & when duo be 
commits on act of bkpey.. but a failure 


’* to meet his llabllll.ie'i as they become 
due ” in Home wider Hcnse . — He 
Canadian Cat Co., Kz p. 'I’rdstef., 
(19241 1 li. L. It. «17: 63 O. L. K. 
600; 4 C. B. It. 185.— CAN. 

sm. ■ - — .] — Where thon.i wore re- 
peated defaults by a debtor in fulilllhiK i 
proiniseH to pay made within three j 
inonihH preoudliiff a p<*tRlon in bank- 
ruptcy :~llekl : an order adjudjclnir 
the debtor a )iki»t., on the ifTtuiml tliut 
it had ceased to meet its liabilities 
KeuerJiUy as they Itecaine due, should 
be atflnned. He HiiKbiJiiMiOK HTfiRE, i 
Ltd., (1931 1 2 W. W. W "'".—CAN. j 

■n. . J — The words '* ceases to i 

meet his iiabillties os they liccome j 
due do not inulndo a eontinuinir 
default. — Brown v. Kelly -Douulah I 
& Co., (192311 W. W. it. 1340 ; 1192.11 ' 
2 1). L. It. 738 ; 32 B. C. R. 143.— CAN. 

so. Aferr tnao/iJeacy.]— Inwilv^uiey in i 
itself, without an aauiission of in- i 
solvency, is not a ground for the Wing j 
of a petition to adjudge a drditor a ! 
bkpt.; it must appear that he has | 
committed an act of bkptey. lie 
Kiwnson, 11931 1 3 W. W. R. 22.— CAN. I 

7 


PART II. SECT. 4. 

m I. Aol statement Bhovnno 

insolvencj/ prepared by creditors* agent. I 
—He Tknenbicin, He BANKHurrc Y 
Af'T (Man.), (1927] 4 D. L. It. 270; 
(19271 2 W. \V. It. 374- CAN. 

m ii. .] — Iir HiliRLKY (N. B.), 

(1927J 2 1). L. R. 909 ; 8 C. B. H. 2.36; 
a/7e/., [192H1 1 i). L. R. 3.60; 8 O. B. R. 
0J2.-CAN. 


PART 111. SECT. 1. SUB-SECT. 1.— A. 

b i. — .] — There is no jjower 

in an agent, acting under genera) power 
of Mt.turiiey, to present an liisolveiiey 
I»etltion on behalf of his priiielpol, 
unless the power expressly authorls<js 
such ooA - He OH.MAN (1919), 40 

N. L. n. 17.- S. AF. 

b ii. ‘S.r. Fj p. (iARIiU'lT (192.7), 40 
N I . R. .77.- S. AF. 

901 ii. h' nlvu used rituipoui/. | 

Hr SoriKTV SmiiT <‘o., ( 1 1 4 

J>. J.. R. 3:5 1. CAN. 

998 ii. No evidence v:hcn debt 

accrued — Motion unojrr>osed.]— Held : 
petitioners were entitled to the relief 
which they clalnunl. — FisiiKR v. Wil- 
kie. Ltd., 119201 19 O. W. N. 261 ; 
.79 D. L- It. 502 ; 1 C. B. R. 370.— CAN. 
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1043* Add, Annoiaiion : — Retd. Be 1j. A. Sl 
B. P. M., Official Receiver v. The Debtors 
(1926), 96 L. J. Oh. 268. 

1047a. Under voidable contract.] — A 

employed L. as his agent 'to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on his promissory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, & issued a bkjpcy. notice based on the 
judgment, & A. having failed to comply with 
the bkpey. notice, B. presented a bkpey. 
petition against him. On the healing of the 
petition before the registrar it appeared fpr 
the first time that a commission had been 
paid by B. to L. : — Held : the act of bkpey. 
was founded on a contract which was void- 
able by A., & the ct. ought not, within 1914 
Act, s. 6 (3), to bo satisfied with the proof 
of B.’s debt., & the receiving order must be 
rescinded. — Itc A Dkbtor (No. 229 of 1927), 
[1927] 2 Ch. 367 ; 90 L. J. Ch. 381 ; 137 L.T. 
507 ; [1927] B. & C. II. 127, C. A. 

1048. Add. Annotation : — As to (1) Refd. Hum- 
phery v. Wilson (1929), 141 L. T. 460. 

1050. Add, Amwtation Folld. Be Debtors, [1927] 
1 Oh. 10. 

1051a. .] — A debt to be a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkpey. 
It is not sufficient that the debt should have 
become a liquidated sum in the interval 
between the act of bkpey. & the presentation 
of the petition. — Be Debtous (No. 069 of 
1926), [1927] 1 Ch. 19; 96 L. J. Ch. 33 ; 130 
L. T. 182, C. A. 

1065. Add. Annotation : — Consd. Re Debtors, 
[1927] 1 Oh. 19. 

1066. Add. Annotation : — Refd. Be Debtors, [1027] 
1 Ch. 19. 

1067. Add., Annotation ; — Apld. Re Debtor, Ex p. 
Imwi-enco, [1928] Ch. 665. 

1077a. Tender before bankrupty notice — Whether 
creditor bound to accept.] — On Jan. 3, 1928, 
a creditor obtained judgment for £47, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
onlv become due between the date of the 
writ &; the judgment, untouched by the 
judginent. On Jan. 9, in response to the 
creditor’s invitation, debtor tendered the 


£28 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpey. notice 
in respect of the £47 judgment debt, & on 
Feb. 16 he filed a petition baaed on the two 
debts, & on non-compliance with the bkpey. 
notice i — Held : though the two debts were 
still owing & amounted to over £50, so that 
the creditor was formally entitled to present 
a petition under 1914 Act, s. 4 (1), neverthe- 
less the refusal before the bkpey. notice of 
the £23 offered at his invitation, & refused 
only in order to keep the total debt over £50, 
was “ sufficient cause ** within sect. 6 (3) 
for making no order on the petition . — Be 
Debtor, Ex p, Lawrence (No. 21 op 1928), 
[1928] Ch. 665 ; svb nom. Be Debtor 
(No. 21 OF 1928), Ex -p. Petitioning 
Creditor v. Debtor, 97 L. J. Ch. 255 ; 
8ub nom. Be Debtor, Ex p. Lawrence, 139 
L. T. 619, D. C. 

1078. Add. Annotation : — Consd. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

1110a. Note given for illegal considera- 

tion — Bon& fide holder without notice.] — 

Where evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, showing his 
bona fldea &; want of notice of the illegality 
of the consideration, there is no ground for 
disbelieving him, the ct. will not hold that 
he has not discharged the onus of proof which 
falls on him to prove the claim, &> a receiving 
order should be made . — Re A Debtor (No. 4 
OF 1922), Ex p. PBTiriONING Cbeditob, 
[1922] B.&O. R. 116, 0. A. 

1127. Add. Annotations : — Consd. Re A Debtor, 
[1029] 2 Ch. 146. Refd. Re A Debtor, [1927] 
ICh. 19. 

1135. Add. Annotation : — Refd. Re Debtors, [1927] 
1 Ch. 19. 

1156a. Failure to comply with bankruptcy notice 
Right to petition not confined to creditor 
serving notice.] —When an act of bkpey. has 
been committed by the failure of a debtor 
to comply with a bkpey. summons, any 
creditor may avail himself of it for the 
purpose of i>resenting a bkpey. petition 
against the debtor ; the right to petition is 
not limited to the creditor who has served 
the bkpey. notice. — R^. IIartinos, Ex p. 
Dearle (1884), 14 Q. B. D. 184 ; 64 L. J. 
Q. B. 74 ; 113 W. K. 440 ; 1 Morr. 281, C. A. 

1175. Add. Annotation : — Dbtd. Re A Debtor, 
Ex p. Newburys (1926), 96 L. J. Ch. 199. 


PART III. SECT. 1, SUB-SECT. 2. —A. 

1026 ii. .] — Where Uiui« is no 

privily of oontraot Ih31wo©u the lu- 
Holveiil the ullctroU creditor, no debt 
can exlHt which luuy bo made the 

g round for a bkpey. potltlou. — lie 
An ADI AN Chocolate Oo., [1U24] 2 
D. L. R. 608.— can. 

1026 lii. .1— A bkpey. ot. aUould 

nut prooeod with a petition on a dis- 
put-od debt until the ordinary ot«. have 
nettled the dlnputed quontiou. — h*e 
WiusTLK Co., [19261 I I). L. K. 1110 ; 
6 C. B. H. 496.— CAN. 

■ I. Debt contraded hejore BatUcruptcy 
Act. 1919, in operation .] — A receiving 
order against a oo. under the above 
Act may be based upon a debt owing 
xo the oo. by reason ol its having 
imdertakon, after the Act came into 
oporation, the liabilities incurred by a 
hrin before the Act came into operation. 
— Be Stewart Meboantilr Cfo., Ltd. , 


[1921J 1 W. W. n. 740 ; 59 D. L. U. 
412 1 a B. R 367.— CAN. 

■ it. Judgment founded on 

cautM* of action partly arising before 
Act in opvraHon.}—Heki : such Judg- 
ment was Bufhoiont either as an avail- 
able act of bkpoy., or as constituting 
a debt upon wiiioh to foimd a bkpoy. 
petition.— Maouire. fl023) 1 

D. L. R. 1186: 61 O. L. R. 63 ; 3 
O. B. R. 880.-^AN. 

• iii. .] — Such a debt cannot 

be used as a ground for a bkpej. 
petition. — lie Sdtton, (19241 4 D. L. R. 
^5 ; 5 C. B. 11. 76.— CAN. 

sn. I^ebt coTUracted in province in 
lohich company not licensed to trade — 
No residential gualification .} — When a 
CO. is not lioenaed to trade in a provinoe 
& has no assets in that provinoe. the 
mere tact that members of the oo. nave 
purohased raw furs when in that pro- 
vinoe does not confer on it a saffloient 

8 


residential quallilcation to enable a 
bkpoy. petition to be presented against 
it in that provinoe. — fie RoniNsoN 
(K. S.) & Son. Ltd., [19231 1 D. L. R. 
691 ; 3 C. K R. 537.— CAN. 

PART 111. SECT. 1, SUB-SECT. 2.— 
C. (a). 

1080 iv. h— It is sufficient If the 

debt is actually owing, though not 
aotuaUy due or payable. — Be Tunnell, 
Ltd., Kt p. \V7Lia & Anderson, [1923] 
4 D. L. R. 1018.— GAN. 

PART 111. SECT. 1, SUB-SECT. 2.-G. 

BO. Order for alimony.] — Upon a 
I>eiltion by a woman tor a receiving 
order against her husband, based upon 
a failure to pay alimony ; — Held : the 
order did not oroate a debt within 
Bkpoy. Act, a, 44. — He Frredmam, 
[1014] 3 D. L. R. 617 : 66 O. L. it. 
206 : 6 a B. R. 47.--OAN. 
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1177a. Delay in presenting petition.] ‘ 

— Re Carr, Ex p, Jacobs, No. 1178a, post. ; 

1177b. .]- — A creditor, by his ‘ 

agent, attended a meeting of creditors held ! 
on Nov. 4, 1901, at which a resolution was i 
carried approving a deed of assignment for i 
the benefit of creditors. The agent neither | 
assented nor dissented, but stated that he • 
must * consult his principal, & exi)i*essly ■ 
reserved his right to take bkpcy. proceedings. ! 
On Nov. 30, he WTote to the trustee under the ' 
deed saying he was not satisfied with the 
debtor’s affairs, & that he still rest‘rved 
his right to take steps in bkpcy. The : 
trustee in reply asked him if he intended to ' 
proceed in bkpcy. to do so at once in ! 
order to save trouble & expense. No further ' 
communication was made to the trustee till | 
after the filing of the petition on Jan. 27, : 
1902. The petition was dismissed on the 
authority of Re Carr ; Ex p. Jacobs^ No. ] 
1178a: — Held: there had been no acquies- 
cence or unexplained delay. The case of | 
Re Carr; Ex p. Jacobs^ No. 1178a, only j 
applies to the case of a petitioning creditor I 
who has been “ sitting on the rail.” — lie 
Day, Ex p. Hammond (1902), 80 L. T. 238 ; I 
60 W. R. 448 ; 18 T. L. R. 442 ; 40 Sol. Jo. 
301, D. C. 

Annoiaiian Conid. lU Bcesloy (11)13), lOU L. T. 910. 

1177c. .]— On July 22, 1913, 

B. executed a deed of assignment for the 
benefit of his creditors, & on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., the secretary of , 
S., Ltd., one of the creditors, & N., solr. for I 
S., Ltd., were present, but they did not vote I 
ujion the resolutions, A: expressed them- j 
selves dissatisfied with the deed. Sub.se- ! 
quently 8., Ltd., on being requested to assent ' 
to the deed, notified the trustee on 8cpt. 2 j 
that they declined to assent ; & on Oct. J 8 : 
they presented a petition against B., alleging ; 
as the act of bkpcy. the deed of July 22 : — | 
Held : (1) there had been no assent, expres.s ! 
or implied, on the part of the petitioning | 
cieditors, such as to disentitle them to set ; 
up the deed as an available act of bkpcy., i 
upon which a petition could be founded ; : 
(2) in view of the decision in Re Day, Ex p. j 
Hammond, No. 1177b, the case of He Carr; j 
Ex p, Jacobs, No, 1178a, could no longer be | 
relied upon as an authority for the pro- : 
position that an unexplained delay in pre- | 
senting a petition might amount to ■ 
ac(iuiescence in a deed. — lie Beesley (1913), • 
109 L. T. 910, D. C. ; 

1177d. .] — Where the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, A, lat<!r on, vvi*ote to the trustee 1 
enclosing the creditors* account, A asking for , 
an acknowledgnu^nt of the claim, A after ; 
receipt of particulars of the deed, including i 
infoimatiou that certain of debtor’s property ! 
was to be sold, stood by for fourteen days, ; 
but subsequently presented a petition founded ! 
on the deed oi assignment ; — Held : there | 


was sufficient acquiescence by the creditors 
to preclude them from relying on the deed 
OB an act of bkpcy. — Re A Debtor, Ex p. 
Newbdrys, Ltd. (1920), 95 L, J. Oh. 199; 
[10261 B. & C. B.*23. 

1178. Add. Annotation : — Refd. He A Debtor, 
Exp. Petitioning Creditors, [1924] B. A 0. R. 
106. 

1178a. .] -There is no duty cast on 

a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent ; nor does mere attend- 
ance at a mt?et.ing of creditors where such a 
deed is agreed to amount to approval. 
An unexplained d(*lay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to acquiescence. — 
Re Oahu, Ex p. Jacobs (1901), 8.5 L. T. 6,52 ; 
50 W. K. 330, 1). C. 

Annotation.^ : — Distd. lie Day. f’r p. Iluminnnd (1002), 80 
L. T. 238. N.F. lie Bocaley (1913), 109 L. T. 910. 

1178b. .J— 7iV* Beeslicy. No. 1177c, 

ante. 

1178c. Failure to dissent from deed of 

assignment.]— /ie Carr, Ex p. Jacobs, No. 
1178a, ante. 

1179. Add. Annotaiion .-—Refd. Re A Debtor, [1928] 
Ch. 199. 

1179a. Attendance at meeting of com- 

mittee of inspection.] — About the end of 

1922 debtor made an arrangement to pay his 
creditors in full by instalments, a cominitteo 
being appointed to watch over his affairs. 
Ilis trading was not prosperous A new debts 
were incun*ed. On Fob. 2 1 , 1924, he executed 
a deed of assignment for the benellt of his 
creditors generally A a circular letter with a 
form of lissent was sent to A received by 
petitioning crtiditoi*s, who were miw creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed A suggested that they 
or some other new creditor sliouid bo repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 20, 1924, A their director A their solr. 
attended accordingly, discussing A advising 
on certain mattem. Petitioning creditors, 
however, refused to assent bo the deed A 
presented a petition in bkpcy. grounded upon 
the execution of the deed as an act of bkpcy. : 
— Held : on the facts, petitioning creditors 
had BO far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy. — Re A Debtor, Ex p. 
PETmoNiNo Creditoius (No. 21 op 1924), 
(1924), 91 L. J. Ch. 42 ; [1924] B. A C. It. 
105. D. C. 

1182. Add. Annolulion : Apld. Rr A I)<^btor, Exp. 
Newburys (1923), 9.5 L. J. Ch. 199. 

1210. Add. Annotaium : — Refd. Re A Debtor, [1928] 
Ch. 199. 

1211. Add. Cilation : — 39 L. J. Bey. 40. 

1217. Add. Citation ; — 29 W. It. 208. 


PART HI. SECT. 1. SUB-SECT. 4. 

1202 i. Within nx monUiB — Wlun 
time tteffins to run — Cewting to meet 
liabilities .] — Where A. had (ailed to 
pay iiabiliticB on their due dates 
eighteen months prior to the preeenta- 
lion of the bkpcy. petition againiit 


him : — Held : the mere contlimauio f»f 
the failure to pay the uaiiio liubiUtii-H 
could uot be Raid to be au act of 
bkpcy. occurring within »»ix montiiB 
before the prcHcnLation of the petition. 
— Brown v. KKLi.r-DouuLAM & Vtj., 
(1923J 2 D. L. n. 7.38 ; 32 B. C. H. 
143; IJ923J 1 W. W. R. 1.340.— CAN. 
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PART 111. SECT. 3. SUB-SECT, t.- B. 

u .J— All im-iriborh 

i>f the tirni inti««r i#o nuincd in a petition 
ffir Ji receiving onler agairiHt a purtiier- 
hlilp.— /(« CtUFK Hit<yn»Kiw. 11U25J 4 
D. I.. H. 721. CAN. 


J.S. 


S 



Cases 1258a— lS78a. ENausH akd Empire Digest Supplement. 


1258a. Secretary duly authorised to present i 

petition.] — The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, at J)he commencement of 
the petition had so described himself, but 
had signed the petition in his own name 
without any description either before or 
after his name. Objection being taken on | 
behalf of debtor that the petition was j 
wrongly signed & attested & the consideration I 
lor the debt not truly stated, the county ct. | 
registrar dismissed the petition : — Held : j 
tlie petition anijiiy informed debtor who ■ 
I)etitioncr6 wcr<j, & what the debt was in i 
respect of wliich thiiy were petitioning ; | 
there was no deh^ct or irregularity even j 
if there were, it would come within 1914 : 
Act, s. 117 {J ), & tlie appeal must be allowed 
a receiving order made & dated as of the : 
dat(j on wiiich it should Ixave been made in ■ 
the county ct . — Re Maiisdkn, Ex p. Sellers 
(K. 11.) k. Sons, Ltd. (1921), 91 L. J. Ch. | 
H18 ; 120 L. T. 108 ; [1921 ] B. &l C. It. 188, i 
D. 0. 

1286a. Details of debt -Petition by ! 

money-lender.] -Money-lenders’ Act, 1927 | 
(c. 21 ), H. 9 (2), ap])li«j.s to loans made before, i 
as well as to tho8(^ made after, the Act. — ; 
Re iJEirroit (No. 99 of 1928) (1928), 97 | 

L. .1. Vh. 25U ; 199 L. T. 294 ; 72 Sol. Jo. 
995 ; 11928J B. C. K. 40, C. A. I 

1313. Add. Clialion: -GS L. T. 589. ; 

1326. Add. Annotation ; -‘Refd. Re J)ebtors, (1927J 
ICh. 19, 

1332. Add. Ajrnotalion : l)ougla.ss r. Ll(>yd.s , 

Bank (1929), 91 Lorn. Can. 209.^ ; 

1345. Add. Annotation :--‘Consd. Re A Debtor, I 
(192SM 1 Ch. 170. j 

1347. Add. Annotation : — Consd. Re A Debtor, , 
Ex p. Petitioning Creditor (1920), 89 L. J. ' 
K. B. 492. 

1347a. ,] — Tlie registrar in bkpcy. pos- i 

soHses the widest discretion in respect of ■ 
gj'anting adjournments of tlie hearing of : 
petitions, tJie only limit that the law imposes 
ujion him being that he should exercise a j 
judicial discretion. — Re A DEirroit, Ex p. I 


Petitioning Creditor (1920), 89 L. J. K. B. 
432 ; [1920] B. & 0. R. 1, D. O. 

1357. Add. Annotaiion : — Refd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K. B. 432. 

1357a. Reasonable prospect of satisfac- 

tion of debts.] — Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ct. should 
bo put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations wliich, it 
is said, will result in obtaining funds for the 
payment of his debts . — Re Bowen, Ex p. 
Tue Debtor, [1924] B. & C. R. 32, C. A. 

1366. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1366a. Agreement to withdraw — BUI of exchange 
given in consideration of — Void.] — Davis 
v. Holding (1836), I M. & W. 159; 1 Gale, 
9S0 ; Tyr. & Gr. 371 ; 5 L. J. Ex. 102 ; 150 
K. It. 988. 

A Hiinfiilitnis : — Refd. Boldlicr V. Sambourno (1844), 6 Q. It. 
414 ; Smll.h v. SalKinaim (1854), 9 ExcJi. 635 ; Whit- 
nun o V. Farley (1881), 14 Cox, C. C. Cl 7. 

1367a. After receiving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had beem given him by debtor some 
years previously. The registrar allowed the 
creditor to amend ius petition after a re- 
ceiving order had been made : — Held : apart 
from amending the petition, it was doubtful 
whethei’ the receiving order liould be set 
aside on the ground of the omission to state 
the security ; but tJiere was power to amend 
tlie petition even after the making of tiie 
receiving order. — Re A Debtor (No. 1507 OF 
1921), [1922] 2 K. B. 109 ; 91 L. J. Ch. 471 ; 
127 L. T. 344 ; 38 T. L. R. 574 ; 66 Sol. Jo. 
472 ; [1922] B. & C. li. 9, C. A. 

1378a. To remove name of debtor — Pro- 

ceedings against partnership — One partner a 
company — Winding up .] — Rc Dorkee & Co., 
No. 9793a, post. 


PART 111. SECT, 3. SUB-SECT. 2. i 

1261 i. Oa po.i'tiirrs.\ — All 

■ inoinborH of Ihu llnii nnit^l bo hcrvod i 
witili a ix'lit.loti for m roo<*ivlii{f or<lor j 
atyuliwt a narhiorHliip. — h‘r ' 

Buotukhs, 119^5] 4 D. L. 11. 7‘Jl. — 1 
CAN. i 

1276 ii. Up whom-Soliritor.]— i 

he X. (1920), D. J.. U. on ; I ' 
0. B. li. 459.— CAN. 


PART III. SECT. 3, SUB-SECT. 3. 


1277 va. - .J Sfiiihti : (ho 
uflldavK rotiiihvd by noct. -1 <2) of 
Ruiikriiidi-.v Aol, Ii. S. 1927, o. 11. 
ill vorllioalioii of u orodJlorV ijotitioji 
luiifil Ix' made by ludllioiior, oxoopl. in 
niulor rulo 32, viz. tliono whoiM* 
iM'litioMor in a ciorjui. McKay 

nil. C\>., 11930] 1 W. W. n. 5(5 ; 2 

D. L. IX. 013 ; 11 C. B. JL 21S.- CAN. 


PART III. SECT. 3, SUB-SECT. 7.— B. 

1334 ill. Position of sisted 

creditor.]— A creditor who had 
potitioued for seQucstratlon of the 


I 

i 


(‘stale's of bis dc,bl.or proposod to 
abandon bis iiotitlon bofovo «e<iuestra- 
tioii bad boon awardod. AhoIIkm* 
creditor tborenpon lodircd a miniilo 
oruvlinr to b<' Histod an a part y to tbo 
»otil,l(>n. Tbo Li>rd Onlinary ststod 
liin, &. six weeks later, on Ids petition, 
irraiil-od Befinestrallon. Vouobers, 
admittedly Biilbebmt to HUb>.^^tanti:ito 
tlie iTislitor’s debl., were uxbil)it.od l.o 
the Lord Ordinary bi^foro bo praiitod 
soqiicstrutloii. it, wei’c subsequonMy 
lodjjTcxl in im>eoss, but these particular 
vone.bei'.s bad not been produced wlien 
tlie ercdltor was Risted. Tb«*reufter 
t.lie delitor presfuitod a petition for 
recall of the soquestration on the ground 
that the procoodlnirs we.ro ab initut 
void, in riispeet that the slstod creditor 
liad not fulMlled tbo statutory pro- 
(’.edure for obtalniug Bciiucstration 
laid down In Bkpcy. (Seotland) Act. 
1913, a. 20, In that, ho had fulled ; 
timoously to lodfru In prooess the ■ 
neeessary evidence of hia debt : — • 
Held : u creditor cravin? to bo aist-ed I 
In terms of Bkpcy. (Scotland) Act, I 
1913, s. 33, as petitioner to a petition i 


for Boquestrutiou did not need to 
j to follow out the statutory proeeduve 
I presoribed by soot. 20 as eKsential in 
! tlie case of an oriprJual petitioner, it 
I being sulHcient If such sisted creditor, 
j before the award of sequestration W'as 
made, satisfied the Lord Ordinary ns 
to the exlritonoe of his debt. — S i'KWakt 
r. Wv;TrTjr.ia)Aii{, Ltp., 11928] S. C. 
577.— SCOT. 

PART III. SECT. 3, SUB-SECT. 12. 

1379 ill. .)— /fc LirrLE, 

I192.5J 1 D. L. R. 305 ; 66 O. L. IL 
196 ; 5 C. B. R. 244 ; revsg., [1024] 2 
1 D. L. R. 1172.— CAN. 

PART III. SECT. 3, SUB-SECT. 13.— B. 

1408 ii. .] — Where a judge 

bofoi'c whom a bkpcy. petition was 
being tried had no knowledge of the 
law of auother proviuoo. a question 
arose couocrniutf that law & he sent 
the ease over to l>o tried in a com- 
petent ct. in that province: — Held: 
this was a reasnuabio course tx) pursue. 
— he FAIBWKAlTtKKa. Ex p. Mo.vtrbal 
(City) (1921), 2 C. B. R. 342.— GAN. 
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VoL IV.— Bankraptoy. Cases 1461a— 1485. 


Part IV. — Receiving Order. 


1451a. To make order against partners— 

Act ol bankruptcy by other partners.] — R 4 i i 

Gowland Beothers, Exp, Peoctke Shotton i 
(1928), 05 L. Jo. 378, D. C. 

1463. Add, Annotation Refd. Re A Debtor, : 
[1927] 2 Oh. 367. | 

1454. Add, Annotation : — Consd. Re A Debtor, j 
Ex p. Petitioning Creditor (1920), 89 L. J. ' 

K. B. 432. 

1462. Add, Annotation : — Expld. & Dlstd. Re A ' 
Debtor, Ex p. Petitioning Creditor (1920), ' 
89 L. J. K, B. 432. , 

1467. Add, Annoiaiioyis : — Consd. Re Forder, 1 
Forder v, Forder (1927), 96 L. J Ch. 314. j 
Reid, Re Debtor, [1928] Ch. 199. I 

1482. Citations : — For “54 L. Jo. 444 ; 148 j 

L. T. Jo. 178 “ read “ 89 L. J. K. B. 40.” i 

1483a. Debtor claiming indemnity — As surety for i 

contingent liability of petitioning creditor.] — ! 
Petitioning co., of which debtor was formerly | 
chairman, had lent debtor a hirgo sum of 
imoney, & recovered judgment against him 
(on balance of account) for £2,005. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for th<ur 
bank overdraft with a limit of £5,000, & that 
ho w^ entitled to be indemnified against j 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of opinion that debtor was in8c»lvent & 
there was no alternative but bkpcy. : — Held : 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning ci*oditors to a bank did not con- i 
stitute “ sufficient cause ” for the dismissal i 
of the petition. — Re A Debtor (No. 13 op I 
1922), Ex p. The Debtor, [1023] B. & C. R. | 
54, C. A. 

1488. Add. Annotation : — ^Refd. Re Debtor, [1928] 
Ch. 109. 

1489. Add. Annotations : — Consd. Re Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1490. Add. Annotatioji : — Consd. Re Debtor, [1928] 
Ch. 199. 

1491. Add. Annotation Reid. Re Debtor, [1928] I 

Ch. 100. ! 


14918. .] — Debtor furnished a friend 

with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 
The cheque was dishonoured judgment 
obtained against debtor for £500 & £14 6s. 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From time 
to time arrangements were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 
which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantiee for payment of tin? 
balance of the debt also agree to pay to 
them the costs of their proceedings against 
the underwriter as between solr. & client, 
Aj the costs of their proceedings against, 
debtor, also as between solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payimmt 
by debtor of soh. & client costs was iigrecd 
to, & sums of £50 &; £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt interest 
& costs as between solr. & clu>nt the pay- 
ments of £.50 & £144. A ii^coiving order 
haying been made -Held : t he acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against t he 
undorwriters & in obtaining payment l>y 
debtor of their solr. & client cost s arnounti^d 
to extortion & an abuse of the process of t he 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one where the ct. was satislied tliat 
for sufficient cause no receiving order ouglit 
to be made, &. the receiving order must; l)e 
discharged. — Re Debtor (No. 883 of 1!)27), 
[1928] Ch. 199; 97 h. J. Ch. 120; 138 L. T. 
440; 72 Sol. Jo. 86 ; [1928] B. & C. U. 1, 
C. A. 

1492. Add. Annotation : — Refd. Re Debtor, 1 1928] 
Ch. 199. 

1493. Add. Annotation: — Reid. Re Debtor, [1928] 
Ch. 199. 

1494. Add. Annotation : — Apld. Re A Debtiir, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 

1495. Add. Annotation: — Refd. Re Debtor, [1928J 
Ch. 199. 


PART IV. SECT. 1. 

1469 ii. Authorised awignTneni 

made before conditions of composition 
deed fulfilled.^ — Re LirsoN, [19231 3 
D. L. R. 1171 ; (1922), 52 O. L. R. 352 ; 
2 C. B. R. 488.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

•. Read now ** 14S1 L’* 

1461 il. Authorised cusignment — 
tween service d? hearing of bankruptcy 
petition.] — Bkpcy. Act, b. 4 (6), does 
not apply whero debtor, with the 
palpaliJo intention of chooBiug Mb own 
trustee, uiakes an aeBignment after 
he has been Bvrved with a petition in 
bkpcy. & before the return or the notice 
of hearine:. — Re Civ)Tkao 6c Cimrk Co., 
Ltd.. jl9201 48 O. L. R. 359 ; 65 
D. L. R 413 ; 1 C. B. R. 3C4.— CAN. 

1461 Ui. After but on same day 


as presentation of petition <€: apptnnt- 
Tnent of interim receiver .] — AJthouKb 
after the presentation of a petition in 
bkpcy. 8c appointment of an interim 
receiver debtor on the same day 
makes an aBsignment lor the seneral 
benefit of hiH orodltom to an authoriBed 
trustee other than the one asked for 
in the petition, the ot. will brar the 
petition on Its return & may grant the 
Bame 8c appoint as trustee the porBon 
named therein. — Re PitoQKRSSiVB 
Farmkrs Co., Ltd., 11921 ) 3 W. W. It. 
265 ; 1 C. B. R. 551.— CAN. 

1461 iv. .1 — Motion by a credi- 

tor tor a looeiving order, after debtor 
had made an authoriBed usHignmont, 
dismissed as unneoeasaiT. but with- 
out prejudice to Its being renewed 
if any nooesslty should arise . — Re 
WATKKnouSK (Tuomas) 8c Co. (1921), 
64 D. L. R. 618 ; 60 O. L. R. 476.— 
CAN. 
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1464 1. No other creditor - Other 
facililies for realising debt.] — It in a 
Hutllcieiit cause f(»r refustiiK u r<*ct;ivlijg 
order that the JudgiimTit cnsdllor lias 
equally good raeiJltles for realising 
under th*) Judgment itself, 8: tbui 
there is no otjjcr creditor. — Re. H roM:, 
[I925J 4 D. L. R. 518.— CAN. 

■p. Debtor in po»ilum to 'itayA - 
If debtor is In a itosition to [>uy 
poUtiouiug cmdltor, no rt^ceiving order 
ought to bo made against lihn without 
giving him hoiuo opiiortunity of paying 
or Bocui'ing tljo aoUl.^ Jir MACcruK, 
[1923J 1 J). L. R. 1180 ; 51 O. L. R. 03 ; 
3 C. B. R. 880.— CAN. 

li. .] — Tho ct. refused an ordtsr 

seqijcHlrating a debtor’s estate when 
it was clear that the HcqiiCBtration 
would not be lor the benefit of the 
oredlton. — Findlay v. Bkrtar (1921 ). 
42 N. L. R. 19.— S. AP. 



Cases 1496— 1570b. English and Empuie Digest Supplement. 


1496. Add* Annoiaiion : — Refd. Re Debtor, Ex p* 
Debtor, [1918-19] B. & 0. R- 221. 

1498. After this case add Compare No. 797a, 
ante,'* 

1498a. Exercising powers under Law of Distress 
Amendment Act, 1908 (c. 68).] — Be A 

Debtor, No. 1010a, ante. 

1600. Add. Annotations : — Distd. Be Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duch6 (1921), 90 
L. J. K. B. 913 ; Be A. & M., [1926] Ch. 274. 
Mentd. Be A Debtor, [19221 2 K. B. 109. 

1500a. Order against firm “other than *’ partner 
not served with bankruptcy notice.] — Be 
IlEBTOjis (No. 807 OP 1922), Ex p. Debtor, 
No. 887a, ante. 

1608. Add. Annotations : — Apld. Be A Debtor, 
[1922] 2 K. B. 109. Consd. Be Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Be A. & M.. [1920] Ch. 274. 

1513. Add. Annotation : — Refd. Re A Debtor, 
[1920] 1 K. B. 401. 

1515a. Application opposed by official 

receiver.] — Where debtor applies to the 
registriir in bkpey. to rescind a receiving 
ui‘der made against him, on the ground that 
all his debts have, since the making of the 
order, been paid in full, & the official receiver 
Ftatea that in bis opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
is not bound by that opinion, though in the 
indei)endent exercise of his discretion he 
ought to give proper weight thereto. — Be A 
Debtor (No. 446 of 1918), [1920] 1 K . B. 
461 ; 89 h. .1. K. B. 113 ; 64 Sol. Jo. 147 ; 
[1920] B. & C. n. 31 ; sub nom. Be A Debtor, 
Ex J ). The Debtob r. 1 *etitioning Creditors 
Official Receiver, 122 L. T. 354, C. A. 

1519a. All debts paid In full.] — Be A 

Debtor (No. 446 of 1918), No. 161 6a, ante. 

1520. Add. CiluHons :— []{)20] 1 K. B. 461; 89 
L. ,1. K. B. 113; 122 1.. T. 354; [1920] 
B. it C. K. 31. 

1541a. Failure to disclose security.] — Be 

A DEJiTOR (No. 1.607 OF 1921 ), No. 13B7a, a?ite, 

1545a. Sequestration In Scotland.] — Be A 

Debtor (No. 199 op 1922), No. 389a, ante, 

1548a. Power to make charging order 

on balance of funds In court.] — A debtor, 
against wliom a r<*ceiving order had been 
inade, paid money into ct. to satisfy his debts 
in full. The receiving order was then 
roRciuded by an order which directed the 
official receiver, after paying the debts & 
dodueling his costs, charges & expenses, to 
pay the balan(!e in his hands to debtor, 
A subsequent unsatisfied judgment creditor 
apijlied to the registrar in bki^cy. for a charg- 


ing order upon the balance of the funds in 
the hands of the official receiver : — Held : (1) 
the registrar had jurisdiction to make the 
order ; (2) the registrar’s jurisdiction was 

derived through the jurisdiction of the judge 
of the High (Si. to whom for the time being 
bkpey. matters were assigned exercising his 
bkpey. jurisdiction. — Be Prior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
su5 nom. Be Debtor, Ex p. Debtor (No. 
718 OP 1920), 125 L. T. 727 ; [1921] B. 

C. R. 124, 0. A. 

1552a. Receiving order discharged subject to 

condition — Condition not fulfiUed— Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy -five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £0,000 & 
negotiations for a loan for that amount with 
an insurance co. had been going on since 
July 16, 1923. Owing to a delay in raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; & upon debtor undertaking 

during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & dismissed the 
etition without prejudice to another petition 
eing presented if the loan was not carried 
through & petitioning creditors’ debt not 
paid on or before Jan. 1, 1924. Up to 
Dec. 20, debtor bad not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. The C?t. of Appeal allowed debtor 
three hours within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except tliat debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken his undertaking by not completing 
the insurance on his life, the Ct. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar. — Re A Debtor, Ex p. 
The Debtor (No. 1088 op 1923), [1924] 
B. & C. R. 1, C. A. 

1569. Add. Annoiaiion : — Consd. Be Forder, Border 
V. Forder, [1927] 2 Ch. 291. 

1570. Add. Annotation : — Apld. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

1579a. Effect of — On transactions pending 

appeal from receiving order.] — lU ’ Wigzell, 
Ex p. Hart, No. 1893a, post. 


PART IV. sect. 6. 

1654 i. 7/1 ffcncnil— Debtor consrntirtu 
to order .] — •Where u petition for a 
n'celvinff inder haH Been UJed HervreJ. 
ilebtor hlioulil not inoko an uuthuribod 
UBsi^nnuMit. but Hhould notify potition* 
injx creditor, or bin Nolr., that he, tlie 
debtor, con.sonlfi to a receiving order. — 

Itr LA1.0NU1C. IJU241 1 D. L. It. lUlS; 

65 O. li. It. 27‘J ; 4 C. 11. U. 410.— CAN. 

sr. On nerson hubJinff Jnwsclf out 
as memher of partnership .] — A i-o- 
ceivint? order inauo aifainHt a pnrtnor- 
nhip Avill inoludo a person who has 
hold hiinaelf out as a memhor ihorcof. 
—lie Main Cloak Co., 1192,')] 1 

D. L. R. 290.— CAN. 


St. On pourr to proceed on judunieiit 
sitmnnnui.] — Sect. 24 of Hkpey. Act, 
It. S. C., 1927, c. 11, provides that when 
a ivccIviiiK order or an aulhorlsed 
assiiniineut is inado no creditor to 
whom the debtor is indebted In respect 
of a debt proTuble In bkpey. shall 
have any ivniedy nKaiust the property 
or person of t he debt or except with the 
leave of the ct. Pltf. heroin, a 
.Indgrnient creditor of deft., applied to 
tlie ixidgv In Bkjjcy. for leave to pro- 
<u)ed to obtain an order crommlttini; 
deft., to paol for non-compliance with 
an order directing him to pay a 
monthly sum on account of pltf.'s 
j udffnicnt . The day before the appllca- 
' tion deft, made an assUmment in 
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bkpey. The unplicaliou was opposed 
by deft, through his soli-., S: also by tho 
enstodlau : — Held : the judge had 
exercised a proi>er discretion in re- 
fusing to grant leave to proceed. — 
He. MiNTZ. Maixiui' v. Mintz, [1930] 
1 W. W. R. 198; 2 D. L. R, 777 ; 
24 S. L. R. 290; H C. R. R. 227.— 
CAN. 

PART IV. SECT. 7. 

1576 ii. To enaJdr drbUtr to pay.] 

— A receiving onlcr directed not to issue 
for seven days & nut then to issue 
if petitioner’s claim, including the 
eosts of the potltiou. satisfied. — Re 
Maouirf, [19231 1 D. L. R. 1186; 51 
O. L. U. 63; 3 C. 11. R. 880.— CAN, 



V6I. IV.— Bankniptcy. Cases 1608— 1808a. 


Part V. — Adjudication Order. 


1603. Add, Annotaiions : — Retd. Re Wilson, Ex p. 
Salaman, The Trustee r. Keith, Prowse 
(1926), 133 L. T. 8U; Re Wait, (1927) I Ch. 
606. 

1619. Add, CUaiion .*—11 Cox, C. C. 360. 

1620. Add. Annotaiion : — Rcfd. Hawkins & Sun- 
derland V, Duch6 (1921), 90 L. J. K. B. 913. 

1624. Add. Annoiaiion : — Consd. Hawkins & Sun- 
derland V, Diich^ (1921), 90 L. J. K. B. 913. 

1625. Add, Annoiaiion : — Refd. Hawkins & Sun- 
derland V. Duche (1921), 90 L. J. K. B. 913. 

1636. Add. Annoiaiion : — Consd. 7\V CrilYlths, 
Jones V. Jenkins, [1926] Ch. 1007. 

1637. Add. A^niotaiion : — Dbtd. Re GrifTiths, .Tones 
V. Jenkins, [1926] Ch. 1007. 

1638. After this case add On duty to maintain 
wife.] — See Husband & Wifk, .505a.” 

1642. Add. CUaiion : — 39 L. J. Bey. 46. 

1647. Add. AymotaHon : — Refd. Holden v. South- 
wark Corpn., [1921] 1 Ch. 550. 

1656. Add. Annoiaiion : — Consd. Re Roult>on, Exp. 
MoncriolY v. OlTicial llcceivcr (1926), 135 
L. T, 401. 

1657a. .] — Tlie partners of a Ann, 

which was heav’ily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the llrm, gave the bank 
a joint & several ^larantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
bkpey. of the firm & the individual partners : 
— Held: (1) bkpts. had by the guarantee 
contracted a ” debt provable in the bkpey. 
without having at the time of contracting it 
any rea.sonablo or probable ground of expecta- 
tion of being able to pay it ” within 1914 
Act, 8. 26 (3) (d), whicli covered not only a 
new <Sc original debt, but also a debt in renewal 
of or in substitution for a previou.sly existing 
debt, «& their discharge must bo suspended 
for a period of two years ; (2) the ct., upon 
the particular facts of the ciise, granted each 
partner a certificate that liLs bkpey, wa.s 


“ caused by misfortune without any mis- 
conduct on his part,” tlie certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ” mis- 
fortune 'without any misconduct ” witliin 
sect. 28 (t), discussed. — Rc Boulton 

Brothehs & Co., [1027] 1 Ch. 79 ; nom. 
Re Boulton Brothers k Co., E.r p. Mon- 
CRiEFF V. Official Ufci:iver, 96 Ij. J, Ch. 

00 ; [1027] B. & C. B. 1, C. A. 

1666. Add. Annoiaiion : — Refd. Sovonoaks U. D. C. 
V. Twynam, [1929] 2 K. B. 440. 

1667. Add. Annotation ;~Refd. Re Debtors, [1927] 

1 Ch. 19. 

1669. Add. Annotation : — Rofd. Sovenoaks tJ. 1>. (k 
V. Twynam (1929), 98 I,. J. K. B. 5.37. 

1670. CUaiion Por ” 26 L. J. Bey. 29 ” road 
“ 36 L. J. Bey. 29.” 

1731. Add. A7inotnlion .'—Retd, Re Debtors, 1 1927 | 
1 Ch. 19. 

1735. Add. Annoiaiion : — Refd. McDonald r. Nash, 
[1924] A. C. 625. 

1766. Add. A)inolalion ; — Refd. Re Fordnr, l'\)i*di*r 
V. Korder, [1927] 2 Ch. 291. 

1771. Add. Annotation : — Refd. Re FordcT, Forder 
V. Forder, [1927] 2 Vh. 291. 

1775a. Surplus assets after payment of com- 

position.] — Bkpt. made a eom])osit.ion with 
his creditors, which was approved, fc 14u* 
cash required t/O aatisly (,he compoKition 
having been deposited with the ollieijil 
receiver, the adjudication was annulled, l)u(> 
the order annulling the acljudication contained 
no reference to the vesting of surplus asset, s : 
— Held : although the order of annulment 
contained no oxpr(*SH provision as to the 
vesting of any surplus assets, on payment of 
the composition tlie estetc of d«‘btor, i.e. tlus 
surplus after satisfying tJie composition, 
would, by necessary implication, revest in 
debtor. — F lower v. I-«yme Bkois Corun'., 
[1921] 1 K. B. 488 ; 90 L. J. K. H. 355 ; !21 
1.. T. 403 ; 37 T. L. B. 115 ; 65 Sol. Jo. 133 ; 
[1920] B. & C. B. J3S, C. A. 

1781. Add. .Annotation : •-Retd, Re Forder, F<u’der 
V. Forder, [1927] 2 Ch. 291. 


Part VI. — Official Receiver, Special Manager, and Interim 

Receiver. 


1808a. On grant of administration— Estate of un- ; 
discharged bankrupt — Whether estate of 
trustee divested— After-acquired property.]— 

An order under 1914 Act, b. 130, for the 


administration of the estate (jf a dec<jasod 
undischarged bkpt. according to tla? law of 
bkpey. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 


PART V. SECT. 1. 

d i. Want of — 

VVhoro there are no a^sotM the maklug 
of an order for adjudication i^ in the 
diAcrotiou of the ct. — lie Barak at, 
11920 J N. Z. L, R. N.Z. 

1598 iii. .1 — Sequestration 

of the estates of a debtor was pro* 
nonnoed in the sheriff ct. of L. in 1000. 
The trustee was subsequently dis* 
oharged. bnt bkpt. never obtained bis 
disoharge. He. bowever, continued to 


I curry on business & Incurred new debts. 
In 102‘2 one of Ibo new crtidltors pre- 
sented a petition In the sanjo ot. for 
: sequestration of debtor’s tfstatos : — | 
: Helfl : in the circunistances Bkpcjy. ! 
(Scotland) Act. 1013 (c, 20). s. l«. did | 
not riiuke fneompotent a new award of ' 
■ sequestmtion. — Cr»oK c. M'lJOuaALi., i 
. 11023) S. C. 8C.— SCOT. 

PART V. SECT, 8, SUB-SECT. 1. I 

*v. On chattel morlvagt by dehttj/r. J — 1 

13 


The validity of a tdjutUd tfiveii 

liy debtor who Is hub'^coiK^iitly ud- 
Jiidicated bki*t iij\jvt be deMindned 
H.H at tJic tlfTM' of sueb /uljiulloution.— ' 
He Sal’xdkks Ai.r»i;uTA doLUicniEn. 
Ltd., :t I). L. II. 2 

VV. W. 11. 122 : li. li. 727 .— CAN. 

PART V. SECT. 3, SUB-SECT. 3. 

s (p. 188) I. /?» Jilin:) 7 niifkm~- 

C red ilorprej ltd iced. !—/(<; 11 1 1 020) 

N. Z. L. H. i28.-- N.Z. 
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divest the estate of the trustee in bkpcy. in 
favour of the official receiver under the 
administration order ; but bkpt.*s estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpcy. — Re 
Haiweant, [1923] 2 Ch. 302 ; 120 L. T. 825 ; 
Ruh nom. Re Sarjbant, Ex p. Official 
Keceiveb, 92 K J. Ch. 626 ; [1923] B. & 
C. R. 63. 

.] — See, now, Bkpcy. 

(Amcndmont) Act, 1920 (c. 7), s. 3. 


1826. Add* Annotation : — I^efd. Rc A Debtor, 
[1920] 1 K. B. 461. 

1858. Add. Annotations : — Refd. Everett v. 
<^rifflths, [1920] 3 K. B. 163 ; Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
T. L. R. 579. 

1870a. Application by receiver for annulment of 
adjudication — ^Whether receiver entitled to 
costs.] — Re A. M., No. 226a, nnU\ 


Part VII. — The Trustee and Committee of Inspection 


1889. Add. Annotations: — Apld. Re Regent 

nance A (Guarantee (>orpn. (1930), 69 L. Jo. 
2S3. Consd. Re Wigzell, Ex p. Hart, [1921] 
2 K. B. 835 ; Scranton’s Trustee v. Pearse, 
11922] 2 Ch. 87. Distd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. Refd. Re T^ondon County 
Cortiiruurial Reinsurance Office, [1922] 2 Ch. 
67; Re Wait, [1027] 1 Ch. 606. 

1890. Add. AnnotaiionH : — Consd. Scranton’s 
’Prustee r. [‘earse, [1922] 2 Ch. 87. Distd. Re 
Wilson, Ex p. Halaman, The TrusUie v. 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
R.e Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; 
Re Ijondon County Commercial Reinsurance 
Office, [1922] 2 Ch. 67. 

1893. Add. Cilaiions L. T. 36; [1918-19] 

B. <&C. R. 249. 

Add. Annoialions : — Apld. Re Regent Finance 
A- (Juai’antco Corpn, (1936), 69 Ij. .lo. 283. 
Consd. Rc Wigzell, Ex p. Hart, [1921] 2 K. B. 
835 ; Scranton’s Trustee v. Pearse, [1922] 2 
(’ll. 87. Distd. Re Wilson, Ex p. Halaman, 
’Phe 'Prijst(*e v. Keith, Prowse (1925), 133 
L. T. 814. 

1893a. Duty not to take advantage of mistake 

of fact.] — A receiving order was made 
against a debtor, who thereupon applied for 
A obtained a stay of the advertisement of 
l;he iec(‘iving prder & aU proceedings there- 
under pending an appeal therefrom. The 
appeal was subset juently dismissed & an 
ortler was made adjudicating him bkpt. At 
l h<3 dat^ of the receiving order bkpt. had an 
at count a.t a bank. Alter the making of the 
receiving order A pending the hearing of the 
ap])ea.l bkpt. paid into tlie bank £106 which 
be had ctillected from his debtors, A drew 
out of his account £199. The bank acted in 
good faith A received A paid those sums in 
the ordinary course .of business without 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpej^. 
claimed a declaration that the sums paid 
into the bank after the date of the receiving 
order vested in him os tinistee : — Held: (1) 


the sums paid into the bank by bkpt. after 
the date of the receiving order became by 
virtue of 1914 Act, ss. 18 (1), 37 (1), 38 (a), 
the property of his trustee in bkpcy. ; (2) the 
bonk were not entitled to credit themselves 
with the payments out to bkpt., as those 
transactions took place after the date of the 
receiving order A were therefore not pro- 
tected by sects. 45 A 46 ; (3) there was 

nothing dishonest in the trustee enforcing 
the rights given to him by the Act, A the 
action of the ct. in staying the advertisement 
A proceedings could not operate in any way 
in derogation of the rights of the trustee. — 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 
836 ; std) nom. Re Wigzell, Ex p. Trustee, 
90 L. J. K. B. 897 ; [1921] B. A 0. R. 42 ; 
sub nom. Re Wigzell, Ex p. Trustee v. 
Barclays Bank, Ltd., 1*25 Ij. T. 301 ; sub 
nom. Re Wigzell, Hart v. Barclays Bank, 
37 T. L. R. 526 ; 65 Sol. Jo. 493, C. A. 

Annotations: — An in (2) Distd. Rc- Wilson, Ex p. Salaman, 
Tho TruHtx^o w. Koith, PrcuvHO (192r.), 133 L. T. 814. As 
to (3) Consd. Scranton’s Trustee v. Pearso, fl922) 2 Ch. 87. 
Retd. He London Countj-^ Commercial Roinsurance Office, 
11922 J 2 Ch. 07. 

.] — See Bankmptev (Amendment) 

Act, 1926 (c. 7), s. 4. 

1894a. Duty to recover statutory debt.] — 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
A these cheques were clean'd through various 
banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. A on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, tlie amount admitted 
to be due, if recoverable. I’he action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft, took the 
oint tliat such an action ought not to be 
rought by an officer of the ct., as the claim, 
however legal, was practically dishonest, A 
that all cts. must apply the rule in Re Coyidon, 
Ex p. James, No, 60, a7iie : — Held: the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 


PART VI. SECTT. 8. 


sw. When court tviU appirinf .] — 
Potitiouer must convince the ct. that 
nn Interim ivooiver in ncooBinary to 
I»r(»toct the creditors’ interest ^). — Rc 
Oanauian Coal Supply, Ex p. 
8TAP1JCS Bicll Inc., 119241 2 D. L. U. 
831 : 4 C. J3. 11. fi77.— CAN. 


m i. .] — Re Canadian Co a: 

Supply, Ex p. Stapijss Dell Ino. 
119241 2 D. L. R. 831 ; 4 C. B. R. 577 
- CAN. 


IX. Order of appointment containing { 
undertaking as to damages bv petitioning 
creditor — undertaking not dwduxrged on 
terminaHon of appointvierU.Y—Re Jack- 
SON, [19261 1 D. L. R. 1189; 58 

O. L. R. 482.— CAN. 

M. Order appointing — .\o( appeal- 
attic .] — Ramsay Glass Co. t». Royal 
Bank ok Canada, 11931] 2 D. L, R. 
759.— CAN. 

lb. Powers of Canadian — Sale of 
perishable goods— M^tst be phgsicallv 
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perishable.]— lie. Webber, 11931] 2 

D. L. R. 269. -CAN. 

* 0 . Jjijmasition of shares .] — 

Re Estate ok H. K. Reed & Oo.. Ltd. 
(No. n, 11930] 3 W. W. R. 98 ; 4 

D. L. R. 841 ; 12 C. B. R. 31.— CAN. 

PART Vll. SECT. 1. 

Id. Representative of creditors — To 
enforce rights.] — Re Hersh, Ex p, 
Goldstein, [1923J 3 D L. li. 101 ; 4 
a B. R. 84.— CAN. 
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Gamii^ Act. 1835 (c. 41), s. 2. & the decUion 
of the of Lords in Butters v. Brigqs {sec 

Gaming ^ Wagering, Vol. XXV., p. 4is 
No. 213), was a statutory debt, & there was 
nothi^ m lie Condan^ Ex p, Janies^ or in 
any of tbe cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
m respect of such a debt vested in a trust eo 
in bkpcy., it was a dishonest or dishonourable 
• ^ tiim as an officer of the ct. to enforce 

it, & judgment for the trustee in bkpcy. must 
be entered in the action for the amount 
claimed. — Scrani'on’s Trustee r. Peause 
[1922] 2 Ch. 87; 91 L. J. Ch. r>79 ; 127 

•’ ; 

fl822] B. & C. B. 52, C. A. | 

/Annotation ReM. tic Wilson, Kr p. Sularaan, The Tru-^toe ^ 
r. KoltU, Prowso (1925), 133 I,. T. S14. 


1894b. Duty to act equitably — Recovery of 

money paid to bankrupt with approval of 
official receiver.] — On June 20, 1<»2 I, a i 
receiving order was made against W. f>ii ' 
a petition presented on May 25. 1024, in 1 
respect of an act of bkpcy. on May 1, 1024. j 
W. was a promoter of boxing contc'sts vS: I 
had in view at the date of tlie prostmtation of | 
the petition boxing competitions, one. of wliicli ! 
was held at the Stadium, Wemijley, on i 
Aug. 9, 1021. He app(‘aled against llio i 
receiving order, & pending that ap])oal the i 
receiving order was not gazetted. His appeal j 
having failed it was then gazetted on July 29, | 
1924. At an interview between W., his J 
aolr., the solr. for the Wembley autlioritiea I 
So A., the assistant official rec.eiver, who under | 
Hkpey. Rules, 1915, r. 316, represented the i 
official receiver, A. wtis tohl of tlio proposed 
boxing contest & tlie judge held on tiie 
e\idence that at the int-erview W. told A. lie I 
desired notwithstanding the receiving order 
to be allowed to shage the contest as the only 
hope of providing assets to meet the claims I 
of his creditors, & that it wiis arranged lie | 
could do so williout any interference by the i 
official receiver, on W. undciiaking not to j 
use the proceeds of the sale of ticL(jt.s for his | 
private purposes but only for discharging : 
the expemses of Hie staging of tlie contest ' 
<te to hand over any balance to th(‘ official , 
receiver. On that arrangement being fn;i.de | 
W. jirocecdod with tlie negotiations for tfie I 
conH?st & an agreement was executed by ; 
which he gave the Wembley authorities j 
the right to collect all moneys paid for I 
tickets at the turnstiles, So they wer<3 to fiave I 


) those moneys as a security for the payment 

j by W. for the use of the Stadium. Various 

I ticket agents paid W. for blocks of tickets 

I to Iw sold by them to the public. The 

j contest, which was hold at the Stadium on 

Aug. 9, 1024, only realised after payment 
j of all expenses i*730 w^hich \V. paid to the 

i official receiver. On Sept. 6, 1924, W. was 

adjudicated bkpt.. So on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
, million by S. to recover from the various 
I ticket agents all sums paid by them since 
the date of tlio receiving order to W. for 
I tickets they had bought from him So to 

recover the moiJi‘y collected by the Wembley 
. authorities at the t urnstiles : — Flr/d : A. had 

! power to give his santition to W.'s re(X’ipt of 

the proceeds of fiie sale of tickets to be applied 
by him in discharging (‘xpensos the trustee 
in bkpcy. \ijis bound by the sanction so 
given, but- even if he were not so bound Ac 
even if A. oxctioded his powers the trusU^o 
could not Hike the benefit of W.’s activities 
without aciH'pting their burden. So the pay- 
ment Hi W. of the moneys whicli the trustee 
claiiueii, lieing the direct result of the leave 
obtained by \V. from A. to stage the boxing 
eout(‘sts, it would he iritvjuitaiile Si. unjust 
to make resps. pay these moneys over again 
fur the benelit of W.’s creditors So to Jiold 
that, the (*harg(‘ giv«ui to the Wembley 
auth(»rilies was inigatorv.- - /fc VViusoN, Ex p. 
Sai.aman, 1102(11 Til. 21; 05 L. ,1. tJh. 58; 
133 L. 'V. 814 ; 70 Sol. .lo. 65; [1025] R. Ac 
0. It. 0(5. 

1895. Add. Affiiotaiions : — Consd. He Wigzell, Exp. 
Jiart, [19211 2 K. R. 835 ; Scranton’s Trustee 
V. Pearse, (102212 Ch. 87. Distd. lie Wilson, 
Ex p. Salainan, The ’rnistee v. Keith, Prowse 
(1025), 133 L. ’P. 814. Consd. //c Ib>gent 
I’jnauce A; (inaiatiiee (’uipli. (1036), PiO L. .lu. 
28,3. 

1896. Add. Annolafiops : — Consd. Ho Stokes, Ex p. 
Mellish, [1910] 2 K. R. 256; Re Thelhisson, 
Ex p. Abdy, [1919] 2 K. R. 735. 

1961a. Suspension of bankruptcy — Death of 

trustee,] AVhero procei^dirjgs in a bkpcy. 
iiave been siispe.ndiMi by a r(;so!ution of the 
creuitoTs, jiassed uruhu’ 18(51 Act, h. 116, Ac 
Hh'. trustfM; a.ppoint.e<l fjy t.he <;re(Jit.orH to 
wind up tl»e estate Ac elh.cts of Hie hkpt.. has 
diet!, tli(‘ (M.. r>[ <.'h. li.is jurisdiction, under 
the Trust eA? A<jts, bi a.|>point new trusteiis.- — 
He Uapiiaei/h ’PiirsT Kmtatio (1870), L. It. 

0 Eq. 233 ; 30 L. J. Ch. 200 ; 18 W. R. 247. 


PART VII. SECT. S, SUB-SECT. 2. 

1911 ii. ,} — Ue Loniio.v 

IlRiimR Works, Ltd. (Ont.), Il026i 4 
D. L. H. 1121.— CAN. 

k i. Not secured creditor who has 

not valued security.] — He London 
Bkidue Works, Ltd. (Out.), 119201 ! 
4 D. L. R. n21.-CAN. ! 

1943 I, fFAo may appeal against j 
decision on election — Custodian not i 
being creditor.] — Tb« custodian ap- 
pointed br the offloial rooeiver after an 
antborised aaslgnmeot under Bkpcy. 
Aot, if he is not a creditor of the 
assignor, is not entitled to appeal from 
the decision of the oiTlclal receiver as 
chairman of the first meeting of 
creditors who. after passing on the ' 
admission or rejection of proofs of ' 
claim for the purpose of voting, baa j 
declared a certain person elected as I 
tmstoo. — He McOoubbet, [19241 2 ' 
D. L. R. 1123 ; [19241 2 W. W. R. 348 ; ! 
4 C. B. R. 642.— CAN. 


I PART VII. SECT, 2, SUB-SECT. 6. 

I 1969 ii. Conflict of interest d' 

\ duty .] — Where a trust co. was an 
i authorised trustee in the nkpey. of a 
limitfHl CO., & certain dln*ctr>rH & 
Hhareliolders of the lattA^r, having large 
claiuiH against debtors’ estate, wen? 
also sbareiioldorH of the trust eo., one 
being also a director, it wiis consider(?d 
imdesirablo that the trust eo. sliould 
coiit inue to act, 6c another trustee \vn** 
appointed . — He Biiaw (VVa.ltk.r W.) 
Cfi., Ltd., [19221 3 W. W. it. IIU; i 
68 D. L. R. 616.— CAN. j 

PART VII. SECT. 4 , SUB-SECT. 2. 

■b. To employ bankrujd at re- 
munerati/m — Approbation of court. I — 
Ilekt : the employmoot of bkpt. Sc the 
terms of his employment, including his 
remuneration, must have the appro- 
bation of the ot. ; the subseuuent 
approbation is nnauthorised by Hkpt. 

Sc Imsilvent Act, 18.57, s. 276 . — Hr 
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Mir'KAV, iMcCiriNNKMrt V. Hdlmxuh- 
IIICAD (1921;. l,:> 1. I.. T. HI). -IR. 

■ 0 . To nrrept ttiuters.] -When the 
tnistee is uoeepting tenderH, he must 
i»avo tin? written authority of the 
Inspi r.ltjrH to do ho. /.v Itnow'N Taxi 
C o. & llKTIlorr itADIATOR Oo. (Ui22), 
or? T). L. it. KiG.— CAN. 

sd. To tlispttHe, of property.] — 
NViien the lruht.ee Is selling stock or 
traoHferrJng proiiorty lie must have 
tin? writbin authority of the iiiMpeotors 
to do HO. — He. Huown Taxi Co. Se. 
IiKTiiOiT Kadiatoh Co. (1922). 6.5 

D. L. U. 136.— CAN. 

•e. To dtKjtose. of siuires Jpplicn- 
fion for dirertion of nniri , ) Hr. Khtatk 
ny H. K. Ukkij Sc Co.. Ltik (So. 2;, 
[19.30) 3 W. W. It. 1.58; 4 6. L. U. 
923; 12 0. 11. it. 33. CAN. 

sf. To lease.] — On a motion under 
soot. 84 of Hkpey. Act tjy a socorod 
cre<lltor to mvensj the trustee’s act or 
decision, authorised by the creditors Sc 
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2028a. .] — Where a trustee in bl^cy. 

with the sanction of the committee or in- 
spection employs a solr. to do particular 
businc83» the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
Ac his own client but that of “ where the client 
& oiJhers are interested in a common fund,*’ 
i.c. bkpt.’s estate, & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the wliole amount of the fees 
paid to counsel on the written authority of 
the trustee. But where the trustee has 


honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.— iSe Lavey, Ex p. Cohen & Cohen, 
[1921] 1 K. B. 344 ; 90 L, J. K. B. 240 ; 124 
L. T. 672 ; [1920] B. & O. B. 171. 

2114. Add, Annotation : — Refd. Sevenoaks U. 1). C. 
V. Twynam, [1929] 2 K. 440. 

2176. Add, Annotation : — Refd. Spencer v, Ash- 
worth, Partington, [1925] 1 K. B. 689, 


inspectorfl. Id lea^lnf? the plant of the 
bkpt. for tho onrront year : — Held : a 
trustoo in bkpey. ha.s no power to 
lease under soot. 4.‘1 of Hkpoy. Act & tho 
lease was a{X5ordinf?ly set aside. — 
HrccnART Fi-sirrcRiRs, Ltd., Re Edward 
JO cvNKnicRG & Sons Co. v. Canadian 
Credit Men’s Trust Ahbocn. (B. C.), 
4 J), L. it. ; 2 W. W. 11. 
4i:i ; 10 C. B. H. 5G5.— CAN. 

1983 i. Payment — Power to make — To 
rompleJe. contract .] — Debtor agreed to 
pnrohauo goods on eondlt.ion that 
Hhoiild be fail to comr>le‘to paytnont he 
should lose all the niori(jy paid. When 
all tho payrnenlH had been made save 
the last one debtor beeamo bkpt. : — 
JleUl : the trusUiO might pay the last 
instalment iic reLiiri tiio goods. — He 
l.iEMrKi7x & CoriTNo Motor Distri- 
RUTORIEB (1922). (\{) D. Ij. B. 105 ; 1 
U B. U. 404.— CAN. 


PART VII. SECT. 5, SUB-SECT. 1.— A. 

j j. Some eredUors not nulified.] 

— If tho trustee discovers that he has 
failed to send to some of tiie omdltors a 
notice Intended l.o be sent to all, he 
should notify those who have been 
overlooked to file their proofs Sc should 
advise thoiu of what has taken place ; 
it Is not neoessan’^ to call a now mw.t • 
Ing . — Re Canadian CicUEAt Sc. Flour 
Mills Co. (1922), 07 I). L. 11. 234 ; 51 
O. L R. 310 ; 2 C. B. R, 158.— CAN. 

2001 I. To realise to best advantage — 
Acrefdunrc of tenders.] — The trustee 
must be governed by the advice of the 
inspectors Si by ordinary business 
Judgment in delaying the ucceptaiioe 
of any tender for the purelmse of 
debtor’s assets. — Re Canadian ( 'erk vi, 
.V Flour Mjllh Co. (1922), 07 D. L. R. 
234 ; .51 D. L. 11. 310 ; 2 O. B. It. Jf.H. 
—CAN. 

PART VII. SECT. 5, SUB-SECT. 1. - 

B. (b). 

2008 li a. AccountayU — Charge 

Jor clerk's time.] — Whore an necoiint* 
ant’s work is Indispensable n trustee 
under Bkpey. Act may he allowed to 
charge against the estate, as a disburse- 
ment subject to taxation, a fee for 
his partner’s work as accountant pro- 
vided the trustee ronouucos any profit 
thereby Dooming to him. But pay- 
ments made to t.he trustee’s firm lor 
the work of Its enijdoyoos must bo 
disallowed as disbursoiuontH. — Re 
Bryant, Isard fcOo., [1925] 4 D. L. R. 
1.57 ; 07 O. L. R. 471 ; 6 C, B. R. 799. 
-CAN. 

ig. Costs incurred before appoinl- 
ment of truipeetors.] — Solrs.’ costa for 
servioos rendered prior to tho appoint- 
ment of inupectors are not taxable 
agaiast the estate. — Re Stdnebkru 
(1922), 09 D. L. R. 728 ; [1922] 2 

W. W. R. 1328.— CAN. 

fth. Salaries of retndar employees.] — 
A ou-stodiau or trustee in bkpey. can- 
not recover aa disbursements, the 
salaries paid its regular employees. — 
Re Ohevribr & Sons, Ltd., 119281 2 
W. W. R. Ill ; 37 Man. L. 11, 444 ; 10 

C. B. R. 27.— CAN. 


PART VII. SECT. 6. SUB-SECT. 1.— 

B. (0). 

gl. .1 — The taxation of a trustee 

In bkpey. *8 bill of foes & disbursements 
will be reopened when It appears 
nrimd facie that improper Items have 
liooii Included. Proof that the taxing 
master did not understand how far tho 
Insnociors had approved the accounts 
will establish such a primd fade case. — 
Re J. Stanley Wkdixick, Ltd., 
(192.5] 2 D. L. R. 6GC ; f> C. B. R. 602.— 
CAN. 

2031 f. Basis of taxation of soliettoPs 
charges — AinourU of costs limited.] — Re 
Mksseuvets, Ltd., [1924] I D. L. R. 
1037 : 4 0. B. R. 493.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 

C. (a). 

2036 i. Order for payment — When 
granted — Proceeds of sale handed over 
to debtor. 1— Where debtor parts with 
property to a trustee who. In fraud of 
creditors, disposes of it & hands over 
the protMiods of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to tho creditors the money 
which be received as a result of such 
sale. — C a.meiv)N v. Mosklkv, [192.3] 
3 D. L. R. 207.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— H. 

sk. Trustee giving secret information 
to purchaser of part of edate — Right to 
set aside, sale.] — Re Davies Footwear 
O o.. l/NDEUHILS, Ltd., t>. Barhke 
(1923), 53 O. L. R. 467 ; 4 C. B. R. 
131.— CAN. 

si. Effect of Bankruptcy Act, 1914, 
H. 80.1 — ^Abovo sect. Is not intended to 
confer a general jurisdiction upon tho 
(^t. of Bkpey. to set aside such a sale Sc. 
tJiereby affect rights acquired by pur- 
chasers. — Re CiiiRNSiDK ; Diort v. 
I'NioN Trustee Co. of Australia, 
Ltd. (1029), V. L. R. 217.— A US. 

PART VII. SECT. 6, SUB-SECT. 2.— A 

2126 Iv o. “ Cash rea ipts.''] 

— Tho trustee Is te be ronflnod to five 
per cent, of the cash receipts in all 
clivumstancos, unless tho Inspectors In 
writing tnoreaso the amount & the ct. 
approves. — Re Bryant Ibard & Co., 
[1925] 4 D. L. R. 157 ; 57 O. L. R. 
471 ; 5 O. B. R. 799 ; varying 11925] 1 

D. L. R. 847 ; 5 C. B. R. 39.L— CAN. 

2125 Iv b. Menniva.] 

--Re .foiiNSTON. 119251 4 D. L. R. 226 
—CAN. 

2126 iv 0 . ,1— Bkpey. Act, 

1927 (c. 11), 8. 8.5, does not recognise 
,5 per cent, of tho cash receipts as the 
ordinary oommission allowable to a 
trustee In bkpey. ; but merely Axes 
5 per cent, eis the limit of the charge 
to bo allowed, except with the approval 
In writing of the Inspeotors & of the ct. 
Under tho ctroumstanoes in the present 
case a commission of 3 per cent, on 
both the receipts & on the cash received 
by tho trustee under a composition 
agreement was hold to be reasonable.— 
Re Chkvrtku Si Sons, Ltd., 11928] 2 
W. W. R. Ill ; 37 Mon L. R. 444 10 

C. B. R, 27.— CAN. 
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sm. Right to priority — Over Crown 
debts.] — The trustee Is entitled to be 
paid bis fees Si expenses in priority 
to the CJrown. — Re Canadian Carpet 
& Comforter MANUTAcn’URiNo Co., 
Ex p. A.-G. FOR Canada, (19241 4 
D. L. R. 1307 : f> C. B. R. 54.— CAN. 

sn. Over claims for taxes .] — A. 

trustee in bkpey. Is entitled to retain 
his fees Si expenses out of the estate In 
priority to the Crown’s claim for soles 
taxes. — Re Toronto Metal Si Waste 
C o. (1921), 67 D. L. R. 11 1 ; 51 O. L. R. 
287 ; 2 C. B. R. 138.— CAN, 

■ 0 . .] — Tho claim of tho 

trustee In bkpey. for his expeusoe is 
payable in priority to the taxss owing 
by debtor to a municipality. — Re 
Adamb Shoe Co., Ex p. Town ok 
Pevetanouisfienk, [1023] 4 D. L. R. 
927.— CAN. 

sp. .1 — The trustee In 

bkpcy.’fl claim for his fees & expenses 
always precedes the Crowm’s claim 
for taxes under War Revenue Tax Act, 
—Re DAvrs, [19241 3 D. L. R. 5.56 ; 4 
C. B. It. 69 8. —CAN, 

8t. Over claims by landlord.] — 

If tho landlord’s claim arose anterior 
to that of tho Crown’s claim for taxes, 
the inisteo’s claim for his fees &; 
exponsoa will count after the landlord ’s 
claim. — Rc Davib, [19241 3 D. L. R. 
566 ; 4 C. B. R. 698.— CAN. 

Priority of debts generally, see coses 
in J^art XII., post. 

q 1. Power of court to enforce pay- 
ment.] — Tho ct. will not dispose of a 
petition for nn order for immediate pay- 
ment of the trusUio’s cohIh. — Men’s 
Attire RKorsTERrm r. Hart (1922), 
68 D L It 193; 2 C. B. R. 634.— 
CAN, 

8V. Non-payment of fees — Whether 
ground for setting aside compo.nlion .] — 
TjAIvE St. .Toskpii Hotei. v Grosleau 
(1928), Q. R. 45 K. B. 118 ; 10 C. B. 11. 
14.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2. - 
B. (b). 

•w. Duty to obtain indemnity — 
Value of estate uncertain .] — Where there 
is any doubt a.s to the value of the 
estate an authorised trustee should 
before proceeding with Its adminis- 
tration, obtain uu indemnity from the 
ertiditors.— Re Gump (1921), 69 D. L. R. 
202 ; 61 O. L. R. 118 ; 2 C. B. R. 56.— 
CAN. 

PART VII. SECT. 6. SUB-SECT. 1.— B. 

2169 i. Receiver handing over asseis 
to trustee — Whether lien for charges — 
WheUier locus standi to impeach 
management of trustee. 1 — Held : (1 ) the 
IntP.rlm rooelver’s fees Sc expenses were 
a first charge upon the assets, & should 
be paid in priority to other fees Sc 
expenses, in the administration thereof : 
(2) no one oxoept the creditors can 
attack tho trustee upon tho ground 
that he has mismanaged the ostato. — 
Re Gump (1921), 69 I). L. R. 202 ; 51 
O. L. R. 118 ; 2 C. B. R. 56.— CAN. 

2169 iJ. .J — Before the 

making of the receiving order debtor 
CO. made an asRlgnmont to T., an 
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Part VIII. — Proof of Debts. 


2344. Add. AnnoiaifOn : — Consd. Re Moss, Ex p. 
Everitt (1923), 93 L. J. Ch. 98. 

2353. CikUions : — Delete “I L. J. Bey. 44.” 

2385. Add. CitcUiona : — affg. S. C. mib vom. 
Morgan v. Hardy (1887), 18 Q. B. D. (54(>, 
C. A. ; revsg. (1880), 17 Q. B. D. 770. 

Add. Annotation .* — Refd. Baker v. Llovd’s 
Bank, [1920] 2 K. B.-322. 

2392. Add. Annotation .'—Held, Hr Simms, {1030] 
2 Ch. 22. 

2415. Add. Citation: — 1 Ves. & B. 112. 

2429. Add. Citation : — 15 L. J. Bey. 9. 

2458. A dd. Annotation : — Consd. He HoiUder, f 1 029] 
1 Ch. 205. 


2483. Add. Citations a ffg. S. C. sutf nom. 
Morgan r. Hardy (1887), 18 Q. B. D. 046, 
C. A. ; revsg. (1886), 17 Q. B. D. 770. 

Add. Annotation : — Refd. Baker v. Tiloyd’s 
Bank, [1920] 2 K. B. 322. 

2467. Add. Annotation : — Refd. He Lister, Ex p* 
Bradford U\ ei'seers & Bradford Coi'pii., [1926] 
Ch. 149. 

2508. Add. Annotation ; -Expld. Rc Ifouldor, 
[1929] 1 Ch. 205. 

2509. Add. Aiinotation : — Distd. He JToiilder, [1920] 
1 Ch. 205. 

2514a. Payments received from other .sureties.] 

— In Au^’. 1921, two hori'oweT’s with tlireo 
8ureti<‘S borrowed 1*20,000 frofii a.ii irisiiraiice 


authorised trustee, who had no know- 
ledge that a bkpey. petition had boi'n 
died before the ossiOTraent ; — Held : 

r. having acted Innocently, ought to 
receive remuneration for his sorvlces, 
which must be treated ns anexponditurt) 
of the trustee, ranking ahead of the olaiiii 
of the Crown. — Re Toronto Mktal & 
AVastk Co. (1921), 67 D. L. ll. Ill ; 
.M O. L. It. 287 ; 2 C. R. It. 138.— 
CAN. 

ax. Bankrupt inmred for benefit of 
rreUitor — Policy moneys held in trust 
for creditor.] — lie Wilnkr (Ont. , 
[19281 2 D. L. Tt. 39G ; 8 C. B. 11. 616. 

—CAN. 

ay. Trustee carrying on business — 
Lifdnlitu for goods supplied.] — Re 
Ai.t.ikp Oil & Gab Co., Smith v. 
Tkostke (Out.). [19281 2 D. L. It. 
986 ; IOC. B. It. 09.— CAN. 

PART Vn. SECT. 9. SUB-SECT. 1.— B. 

az. ir//o may vote — Wife of bank- 
rupt.] — Bkpey. IS(;otlaii<n Act, 1913, 

s. 60, enacts that the wife of the bkpt. 
slmll not be entitled to vote in the 
clwtion of the trustee, but that in all 
other respects she may bo ranked as a 
creditor. Sect. 7 1 enacts that a 
majority in number & value of the 
creditors, present at any meeting duly 
called for the purpose, may remove the 
trustee ; — Held : the wife of the bkpt. 
was not entitled to vote for the removal 
of the tniat<!e in respect that the 
removal of the trustee* was nothing 
more than a stejj In the procedure for 
electing a new trii.stee.--MA('NA(’(jnT 
t?. SlKVwniUHT, [19281 S. C. 687. — 
SCOT. 

PART VII. SECT. 9. SUB-SECT. 1.— 
C. (a). 

aa. For good cause.]— It a trustee 

in bkpey. acta throughout with the 
consent of the creditors, & If his 
appointment as trustee is continned 
at a general meeting of creditors, there 
can be no grounds for dismissing him : 
from ofMoe. — Lanolois v. Lr..Mrm:, > 
Re (lAiCLiNKii (1922). 6,0 1). L. H. 128.— i 
CAN. ! 

PART VII. SECT. 9. SUB-SECT. 3. 

2285 i. Revocation of order of release — j 
To enable trustee to administer after- 
acquired property — Estate administered , 
in ignorance of critAtmee of property .) — i 
Re Watson (1927), 01 O. L. 11. 173.— 
CAN. 

PART VII. SECT. 10. 

ab. Pou'cr — To override creditors* 
instructions to trustee.]— Whero at a 
creditors* first meeting they instruct 
the trostee to jgive priority to certain 
claims : — Semble: It ia not competent 


for the Inspot'tors to override such 
instructions. — h'e Oi.ympia Cakk Go., 
T/rn.. Ex p. Bedali. [19271 1 B. B* 
907 ; [1927] 1 W. W. 11. 131.— CAN. 

ao. Exercise, of poicers — Must art 
personally.] — Re Brown Taxi Co. A’ 
iH-rriioiT Hadiatou Co. (1922), 65 
IJ. L. 11. 136.— CAN. 

2298 i. 7*0 consent to appoiniuwnt 

of solicitor — ,Vo particular form luxcssary 
— Must he si>ecific.\ — Re Bn V ant. 
Ifl.VHO & CiK (Out.), 11926} 4 D. b. IL 
410 ; 7 C. B. 11. 694 ; varying. [1925] 
1 1). L. R. 34 ; 7 C. B. R. 93.-- CAN. 

PART VII. SECT. 11. 

ad. Authorised trustee, acting for 
estate loUhout nulhority.] It. was ap- 
pointed uii aut liorJHcd trustee Jn bkpey. 
F. another uuHiorised trustee, made an 
arrangement with It. wherciby be 
purp(»rtod to transfer to Jf. the ad- 
lulnist ration of an estati* A. It. T>ro- 
ceeded to deal with the estate as if he 
liad become authorised trustee. In 
an action upon a security bond given 
by R. : — Held: the security re<iulred 
by the Act aiipiies only t<i an aiit.liorlsc*! 
triislcr! In bkpey. aft<5r his aj > point - 
ment as tnistce of an estate ; B. did 
not act as an authorised tnistce iiu<li;i 
the Act; thendon* deft. co. never 
became liable for his miKC(»iiduet. - 
Mui.vf.v r. (iKNKHAL Aeniu.NT Ahb( r,. 
iu,.. | 19 ;tOJ 2 D. Ij. It. 6,57 ; 65 O. L. It. 
DO; 11 H. It. 273. CAN. 

PART VIII. SECT. 4, SUB-SECT. I. 

2386 il. Bankruptcy Act, s. 44.) 

— The al>ove sect, docs not give perbons 
not otherwise entitled to mcover from 
l)kpt. a right to prove against his estate 
because of an obJigation to a third 
rsireon . — Re EX('i:i>>iOH ELKC'fUir 
Daiuv MAfHiNKiiv, Ltd.. 11923] 3 
D. L. R. 1170; (1922), 52 O. L. It. 
Ttr> ; 2 C. H. R. 699.— CAN. 

■e. Hebt due from association pro- 
hibiteA from dealing on credit system.] 
— Held: not jprovalde . — Re Kki.vi.so- 
TOV GRAI.V GROWKIW’ (k}-ni‘KllATrVK 

A880CN., 11924] 1 D. L. It. 249.— 

CAN. 

PART VIII. SECT. 4 , SUB-SECT. 3.— B. 

2427 i. Banfcruptcy of purchaser — 
Part deJirery before bankruptcy — Can- 
cellation of contract .] — The Insolvent 
CO. agreed to buy sugar, to be delivemd 
in fixed niontbly instalments. After 
eortaio dellverlea hod been made the 
sugar co, intimated that there would 
I iw) no more deliveries until the out- 
i standing account for previous de- 
liveries was settled. The Insolvent 
I oo. made no demand for dcUverics &. 
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the sugar c:o. made no lender : — Held : 
the sugar co. <'ould not be iK*rmltle»l to 
lie by until the wliole werlod of tlw! 
contract was up & then cIhIiu danmgcH 
for the failim' to fsull for delivery during 
each of the pteceding montliH.— /ft 
lUu'KLAM) CJOC'OA He ClKW'dLATK (*<1. 

(192l>. 64 I). L. ]{. 644 ; 51 O. L. K. 
19: 2 C. B. R. 4 3.- CAN. 

2428 i. — ' Resale by vendor — Proof 
for loss on resale.]- Held : tlie vendors 
could y>rov(‘ for bueh damages as they 
would have Immui cntithsl to recover 
against the Insolvent for the breach of 
the contract.- Re llAcmmuN (J922). 
67 1). L. It. 227 ; 51 O. L. It. 312 ; 2 

C. B. Jt. 224.— CAN. 

2438 I. Paymevt in foreign 

ear reney.]- Held : the vendor cut|11e<l 
t.o prove for an atiiourit equivalent 
111 vnlue to the amount, payable in 
foreign cunumy.-- Re Mi’Ka v (1 922). .52 
O. L. It. 406 ; 3 C. B. It. 462. CAN. 

2438 ii. (I nods not reasonably 

fit for required purpose. 1 — Held : t he 
value of the goetls should bo cstlmatod, 
the dimiag«*H iruairrcd by the purchaser 
dcdijcteil, A the baJajice proved for.- 
Re Scni’L^Nl) Wdoi.MON Mii.l.s Co., 
(19231 2 1>. L. It. 274 : 3 C. B. It. 636. 
-CAN. 

•f. Sale d’’ purrhnse in laillc.] - (3nini 
of purchaser to rank oii »jHtul<‘ of ven- 
dor di.sallowed. — /«'<* Wiinic, 11925) I 

D. L. R. 1189; 58 N. H, It. 1 ; 5 
C. B. H. 51 1.- CAN. 


PART VIII. SECT. 4. SUB-SECT. 3.- C. 

2448 Iv. - . - . p(tr full amount 

of rent due - N oiurUhsInndiiig agreement 
for reAuction of rent in consideration of 
rmnprrnnise- (Umiprornise. not earrieA 
oui.\ Ife M-Mcn.vH. Ltd. (N. H.), 

(1926) 2 1). L. It. 685 ; 7 C. B. B. 4H5. 
- CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (tt). 


2481 iv. - - 

ship u) U'ife.,] Re 
D. L. It. 637; 5 1 

C. B. It. 38. —CAN. 


iiuqent on survivor- 
l,Ai\«; (1921), 64 
(). L. it. 11: 2 


PART VIII. SECT. 4, SUB-SECT. 3. - 
D. (b) iii. 

252*6 ii. . ]—Re Andrew Mothkh- 

WKLL KhTATR, 11923) 4 IJ. L. R. 986 ; 
affd. 25 (). W. N. 359.- CAN. 

11. — .] -Held : the stm*ty could 

not rank on the estate before the 
creditor had i*aid in full. — Re- 

CoUanUS & fk>,. Ex p. OtTARANTlCK 

Paj. or North America, 119231 4 
D. L. R. 971 : 3 W. W. K. 1177.— 

CAN. 

8* 
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CO. The loan was secured by the joint &, 
several covenant of the borrowei-s & the 
sureties & by a mtge. & further charge on the 
borrowers’ life policies. Q^iie loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1024, a receiving order was made against one 
surety, H., on his own petition, & on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1920, they put 
in a proof for that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
■ some £5,372 made up of £4,910 payments of 
principal & interest by the other sureties 
& £402 credited ex graiia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpcy. applied to reduce the 
proof by £5372 : — Held : as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety II.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided tliat they did not 
in the whole recover more than 20s. in the 
pound. — Re llouLDEtt, [1929] 1 Ch. 205; 
sub nom. Re Houldeh, Ex p. llABBrr3(jE v. 
Eagle Star Dominions Insurance Co., 98 
L. J. Ch. 12 ; 140 L. T. 325 ; [1928] B. & 
C. K. 114. 

2545. Add, Annoiatio'n : — Expld. Re Fenton, Ex p. 
]^\uiton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

2546. Add. AnnoUdlon : — Consd. Re Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 L. J.Ch.358. 

2557. Add. AymoiaUon : — Consd. Re Fenton, Ex p. 
Fent on Textile Assocn. (1930), 99 L. J. Ch.358. 

2560. Add. Annotation : — Consd. He Fenton, Ex p. 
Fenton tile Assocn. (1930), 99 L. J. Ch.358. 

2591. Add. Annotation : — Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 689. 

2597. Add. Citation : — 15 L. J. Bey. 9. 

2646. Add. Annotation : — ^Distd. Re Houlder, [19201 
1 Ch. 205. 

2647. Add. Annotation : — Refd. Re Houlder, |1929] 
1 Ch. 205. 

2649. Add. Annotation : — Consd. Re Houlder, 
[1929] 1 Ch. 205. 

2650. Add. Annotation : — Refd. Re Houlder, [19201 
1 Ch. 206. 

2703. Add. Annotation Expld. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 09 L. J. Oh. 368. 

2721a. Against general partner -Bankruptcy 

of limited partnership.] — Re Barnard, 
Martins Bank v. Trustee. |1931J W. N. 
257 ; 72 L. Jo. 387 ; 172 L. T. .lo. 147, 


2770. Add. Annotation: — Refd. Dewe v. Dewe^ 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation: — ^Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2806. Add. Annotation : — R^. Dewe v. Dewe, 
Snowdon v. Snowdon, [iv28] P. 113. 

2807. Add. Citations: — svh nom. Re Dodds, Ex p. 
Vaughan’s Exobs., 25 Q. B. D. 629 ; 62 L. T. 
837 ; 39 W. R. 126 ; 6 T. L. R. 293 ; 7 Morr. 
199. 

2812. Add. Annotation : — Consd. Firman v. Royal, 
[1926] 1 K. B. 681. 

2815. Add. Annotation K — Refd. Campbell v. 
Campbell, [1922] P. 187. 

2851a. For what amount company may prove — 
Shares reissued.] — (1 ) Where a co. in pursuance 
of its arts, of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
calls, & the arts, provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
<te re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpcy. of the ex -shareholder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
V>reach of contract in failing to pay the calls 
rendered him liable. — Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 
2 Ch. 48 ; 99 L. J. Ch. 209 ; 143 L. T. 426 ; 
[1929] B. & C. R. 141. 

2901. Add. Annotations: — Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1 ; Re Wait, [1927] 1 Ch. 606. 

2902. Add. Annotations : — Refd. Be Dent, Ex p. 
Trustee, [1923] 1 Ch. 113 ; Performing Eight 
Soc. V. l^ndon Theatre of Varieties, [1924] 
A. 0. 1. 

2902a. .] — By marriage articles in 1914, 

made between husband & wife & three 
trustees, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to wliich he 
then was or ther^ter might become 
entitled, to be held, subject to life interests 
in favour of husband wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 


2646 iii. .] — The ooiitluffout 

liability of a auroty who baa not boini 
called on to pay is a dobt provable on 
the bkpcy. of the principal debtor. — 
Re Fromknt. Albeuta Lumber Co. r. 
Alberta Departmekt op Aori cul- 
ture, [1926] 3 D. L. R. 377 ; 11926] 2 
W. W. R. 416 ; 6 C. B. R. 765.— CAN. 


2645 iv. .] — A surety who hns 

not paid or boon oxcusod boconics on 
the InHolvency of the principal debtor 
a oonditloual oreditnr, may as such 
prove his claim against the insolvent 
(«tate. — R osbouw, sra v. Hodgbo.n, 
[1926] App. D. 97.— B.AF. 


Bff. Vrediior agreeino to pay off 
debt due to another credUttr — Agrecmcni 
not carried owf.I — Held: the creditor 
was ontiUod to rank as a creditor for 
the amount which he bad agreed to 
pay off . — Re Benson -Johnston, Ltd., 
11924} 4 D. L. R. 675 ; 6 O. B. R. 196; 
ojOW. 11925] 1 D. L. R. 099; 5 C. B. R. 
414.— CAN. 

PART VIll. SECT. 4. SUB-SECT. 8.— 

D. (b) IV. 

2560 I. ro-surefi/'a IxabiHiy to ron- 
fribulum.! — ^A surety can prove in the 
bkpoy. of a oo-aurety for oontributiou, 
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although the proving surety has not 
paid the creditor an>i.hing. — Re Fro- 
MKxi\ Alberta Lumber Co. v. 
Alberta DKPART^fE^rr op Aubicui.- 
TURK, [19261 3 D. L. R. 377 : [1925] 2 
W. \V. R. 415 ; 6 C. B. li. 765.— CAN. 

PART VIll. SECT. 4, SUB-SECT. 3.— L. 

2903 i Conlinuing eondraciB generaUy 
— JJebtor failing to ampleie.] — Held: 
the creditors were entitled to be paid 
the damages sustained in respect of 
the unexpuod portions of the contraet. 
—Re Mo^T (1922). 62 O. L. R. 406 ; 
8 a B. R. 462.— GAN. 
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iiAiiiody & thait if they or either of them 
ahould faii to accept the trusteeship of the 
settlement* then such other person or persons 
as the spouses should nominate ; & that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
Jime 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his vrife & children. On Dec. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declai*ation that the 
settlement & the transfer of the property 
purported to be made thereunder were void 
as against him : — Held : (1 ) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the tru^ upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 <3) ; (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years oi the com- 
mencement of the bkpcy. — Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 113 ; 92 L. J. Oh. 106 ; 
67 Sol. Jo. 32 ; [1922] B. & O. R. 137. 

2905a. Gift by father to children— Investment 

in father’s firm~~Bankruptcy of firm.] — Re 
Airey (Edward) & Sons, Ex p. Airby 
(H. W.) & Airey (P. B.) (1931), 72 L. Jo. 
25, D. C. 

2934. Add, Annotation : — Dlstd. Re Houlder, [1929] 
1 Oh. 205. 

2955. Add, Annotation : — Dlstd. Re Pitchford, 
[1924] 2 Ch. 260. 


a978a. Proof by plalntlf! against bankrupt defen- 
dant — Stay of action after bankruptcy — Proof 
In bankruptcy for amount claimed In action.] 
On Oct. 26, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On Juno 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., iustead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected liid proof, but on 
Jan. 17, 1923, the county ct. judge revcjsod 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £40 n.**. 9d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the ofilcinl receiver rejected 
that proof. Pltf. appealed, & on Feb. 11, 
1924, the county ct. judge revei*Heil his 
decision & ordered that the proof of the co.st H, 
amounting to £46 17s. Od., should bo /id- 
mitbed subject to taxation. On the app<*al 
of the official receiver: — Held: (1) as ptlf. 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action k, to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action ; (2) (Ahtb uuv, .1.) 
the sum for wliich pltf. souglit to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to wliioh he might become subjoeb before his 
discharge by reason of any obligation iiuun'red 
before that date, within 1914 Act. s. 30 (3), 
& therefore was not provable . — Re J^rreu- 
FOitD, [1024] 2 Oil. 200 ; /mh 7umi. Re Fircii- 
PORD, Exp, Official Keceiveu, 03 b. J. Oh. 
641 ; [1924] B. & 0. R. 118 ; stdj nom. Re 
Pitchford, Ex p. Official Keceiver v. 
Hall, 131 L. T. 660. D. O. 

2083. Add. Annotation : — Refd. He Pitchford, 
[1924] 2 Ch. 260. 

2989. Add, Annotation : — Consd. Rc I’itchford, 
[1924] 2 Ch. 260. 

2091. Add, Annotation : — As to {\) Refd, Abraiiam 
V, Buckley, [1924] 1 K. B. 003. 

2093. Add Annotation : — Consd. Re Pitchford, 
[1024] 2 Ch. 260. 

8001. Add, Citation: — aub nom, Ji. v. Suhhe.x JJ., 
14 J. P. Jo. 224. 


2905 i. Loan,}^Re Nodbn, HiJXBTT 
& Johnston, Ex p, Johnston (Ont.), 
[19271 3 D. L. R. 700 ; 8 O. B. R. 295 ; 
am. [19281 2 D. L. R. 686 ; 10 C. B. R. 
211.— CAN. 


sb. Agency — Bankrtfptcy of alock 
brokers — Proof for shares,] — Hr KoBRRT- 
MON. He Weathbriibai), [1931 j 2 D. 
L. R. 995 ; [1930] 3 W. W. H. 699.— 

CAN. 


PART VIll. SECT. 4, SUB-SECT. 7. 

•a. Costs of aolicUors retained to 
oppose granting of receiving order ,] — 
Held : the solrs. wore entiUod to raok 
upon the estate of debtor tor the 
amouQt of their costs so iacuired. — 
He TvvKKhLf Ltd., (1924) 4 D. L. R. 
862 : 56 O. L. B. 110 ; 6 G B. R. 71.— 
OMfl. 


PART Via SECT. *, SUB-SECT. 1. 

8018 V. Name dt description of 

declarant. ] — It Is suffioient if the initials 
of the ohristian names A the full 
snniame be giren. Sc words sottimr 
forth the oooupation or station in iifo 
of the declarant . — Re McCoubbky. lie 
Btratton Sc Qrbenbhiku>b. Ltd.. 
[1924J 4 D. L. R. 1227 ; [1924 J 3 
W. W. R, 587.— CAN. 

3018 vi. Omiesion of make oalh 

db say — KffuA of gabatitution of words 
having same meaning, 1 — The de- 
claration should not bo rejected for 
such rarianoc.— Re McCkiVBREr, lU 
STRArrON Sc OBEENSUIKUMI, IiTO., 
(1924) 4 D. L. R. 1227 ; [1924] 3 
W. W. R. 587.— CAN. 

801S viL Stalement of acoouni — 
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BufflcUncy of slalenteiU.] — The stutc- 
rnent of account is primA facie |iropci ly 
referred to in a docluration oiiJy wtuiii 
It is “ annexed & marked ‘ A.’ ” If, 
however, the statement is u in-oper one 
Sc is annexed to the declaration , though 
not so marked, Sc from an cxuininatloii 
thereof in conjunction witii the 
declaration or from other circurn- 
stttUceH, It may reasonably be con- 
cluded that tlio statumont is that 
rotorrod to, it may Iks adrnItUtd. — lie 
McCouuhky, lie H'ritArr(»N Sc Ukkkn- 
SHiKhi).^. Ltii., (19211 4 D. L. U. 11:27 ; 
[19241 3 W. W. R. 587.— CAN. 

3020 i. Proof on behalf of corpora- 

tUm.\—(i) Tlie declarant nfjcU not 
exvrosfiiy describe hlmsolC as one of the 
classes authorised to make the dcolara* 
tion. 
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CO* The loan was secured by the joint & 
several covenant of the borrowers & the 
sureties & bv a mtge. & further charge on the 
borrowers* life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jan. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, & on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amoimt due to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1926, they put 
in a proof for that amount in H.*s bkpey. 
Between the date of the receiving order & the 
proof, however, the creditors had received 
* some £5,372 made up of £4,910 payments of 

g rincipal & interest by the other sureties 
; £462 credited ex graiia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpey. applied to reduce the 
proof by £5372 : — Held : as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors wore 
entitled to prove for the full amount in the 
surety H.’s bkpey. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole 'recover more than 20s. in the 
pound . — Rc Houlder, [1929] 1 Oh. 205; 
sub nom. Re Houlder, Ex p. Rabbidqe v. 
Eagle Star Dominions Jnsubanok Oo., 98 
L. ,T. Oh. 12 ; 140 L. T. 325 ; fJ928] B. & 
0. R. 114. 

2546. Add. Annoiatiofi : — Explci. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 li. J. On. 
358. 

2546, Add. Annotation : — Consd. He Fenton, Ex p. 

Fenton Textile Assocn. ( 1 930 ), 99 h. J. Oh. 358. 
2557. Add. Annotation : — Consd. He Fenton, Ex p. 

Fenton Textile Assocn. ( 1030), 99 L. J. Oh. 358. 
2560, Add. Annotation : — Consd. Rc Fenton, Exp. 

Fenton Textile Assocn. ( 1 930), 99 L. J. Oh. 358. 
2591. Add. Annotation : — Consd. Spencer v. Ash- 
worth, Partington, [1925] 1 K, B. 589. 

2697. Add. Citation .--—IS L. J. Bey. 9. 

2646. Add. Annotation : — ^Dlstd. Re Houlder, [1929] 
1 Oh. 205. 

2647. Add. Annotation : — Refd. Re Houlder, [1929] 
1 Oh. 205. 

2649. Add. Annotation : — Consd. Re Houlder, 
[1929] 1 Oh. 205. 

2650. Add. Annotation : — Refd. Re Houlder, [1929] 
1 Oh. 205. 

2703. Add. Annotation : — Expld. Rc Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L, J. Ch. 358. 

2721a. Against general partner — Bankruptcy 

of limited partnership.] — Rc Barnard, 
Martins Bank t*. Trusti*:e. [1931] W. N. 
257 ; 72 L, Jo. 387 ; 172 L. T. Jo. J47. 


2770. Add. Annotation: — ^Refd. Dewe v. Dewo, 
Snowdon v. Snowdon, [1928] P. 113. 

2771, Add. Annotation: — ^Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2806. Add. Annotation: — R^. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

2807. Add. Citations: — siib nom. Be Dodds, Ex p. 
Vaughan*8 Exors., 26 Q. B. D. 629 ; 62 Li. T. 
837 ; 39 W. R. 126 ; 6 T. L. B. 293 ; 7 Morr. 
190. 

2812. Add. Annotation : — Consd. Firman v. Royal, 
[1926] 1 K. B. 681. 

2015. Add. Annotation t — Refd. Campbell v. 
Campbell, [1022] P. 187. 

2851a. For what amount company may prove — 
Shares reissued.] — ( 1 ) Where a co. in pursuance 
of its arts, of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
A calls, &; the arts, provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture Sc the shares ai’e subsequently sold 
& rc-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpey. of the ex-sliareholder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares Sc the amount due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares Sc release him pro tanto 
in respect of the damages for which liis 
breach of contract in failing to pay the calls 
rendered him liable. — Be Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 
2 Ch. 48 ; 99 L. J. Ch. 209 ; 143 L. T. 426 ; 
[1929] B. Sc C. R. 141. 

2901. Add. Annoiaiions: — Refd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1 ; Re Wait, [1927] 1 Ch. 606. 

2902. Add. Annotations : — Refd. Be Dent, Ex p. 
Trustee, [1923] 1 Ch. 113 ; Performing Eight 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

2902a. .] — By marriage articles in 1914, 

made between husband Sc wife Sc three 
trustees, It was aneed that, after the intended 
marriage, an indenture of settlement should 
be executed Sc that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband Sc wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 


2545 ill. .} — The ooutlngout 

liability of a surety who has not boon 
oalled on to pay Is a debt provable on 
the bkpey. of tbe principal debtor. — 
Re S'ltOMtBNT, Albrbta Lumber Co. v. 
AUSERTA DBrARTMKKT OF AORieUL- 
TDKK. [1286] 3 D. L. R. 877 ; [1925} 2 
W. W. R. 415 ; 6 O. B. R. 765.-~CAN. 


2645 Iv. .] — A surety who has 

not paid or boon excused booooioa on 
the maolvoncy of the principal debtor 
a conditional oroditor, & may as such 
prove bU olalm against the insolvent 
estate. — Rossouw. sm v. Hoposon, 
[1935] App. D. 97.-41. AF. 


■g. OredUor eiffreeing to pay off 
debt due to another crefiUor — Agreement 
fwt carried auf.J — lietd : the creditor 
was entitled to rank as a oroditor for 
tbe amount which he had agreed to 
pay off . — Re Bbnson-Johnstoil LtDh 
[1924] 4 D. L. R. 575 ; 5 0. B. R. 196; 
affd. 119251 1 D. L. R. 099; 5 0. B. R. 
414.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 8.— 
D. (b) iv. 

2560 i. Co-meeiy'B liabUity to con- 
triindian .] — surety can prove In the 
bkpoy. ox a oo-surety for oontiibuUon. 
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although the proving surety has not 
paid the creditor anything . — Re F»o- 
MKNT, Alberta Lukibkr Co. v. 
Alberta DEPARTMK^rr of Aqbioui.- 


{m6| 3 D_, h. B 37 7_ 


W. 


/* Ji4« jTv. 41 i « [1925] 2 
5 O. B. R. 705.— CAN. 


PART VIIL SECT. 4. SUB-SECT. 3.— L. 

2903 i Conivnuing contracts generaUy 
— Debtor failing to eompMe.] — lleid: 
the creditors were entitled to bo paid 
tbe damages sostalxied in respect of 
the unexplrod portions of the contract. 
— i2e McKat ( 1983 ). 53 O. L. B. 466 ; 
8 a B. R. 468.--CA1I. 
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naiiiedy & that if they or either of them 
idiookl fail to accept the trusteeship of the 
setttement, then such other person or persons 
as the iEq;>ouseB should nominate : & that in 
the meantime until the execuraon of the 
settlement the persons in whom such 
property should be vested should hold the 
s am e upon the trusts of the settlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb. 22> 1918, the husband, 
imder his wUl, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
htuband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 
of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest \mder his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 6, 1921, the 
^ttlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & Die transfer of the property 
purported to be made thereunder were void 
as against himi-^Held: (1) the acqxiisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the trurts upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) even if 
there had Been an equitable as^gnznent 
within that doctrine, ft would not li^ve 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void bv reason of 
its execution within two years of the com- 
mencement of the bkpcy. — Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 113 ; 92 L. J. Oh. 106 ; 
67 Sol. Jo. 32 ; [1922] B. A; O. R. 137. 

2905a. Gift by father to children — Investment 

In father’s firm — Bankruptcy of firm.] — Re 
Airby (Edward) & Sons, Ex p. Airby 
(H. W.) & Airby (P. B.) (1931), 72 L. Jo. 
25, D. C. 

2934. Add, Annotation : — ^Dlstd. Re Houlder, [1929] 
1 Oh. 205. 

2955. Add. Annotaii<m : — Distd. Re Pitchford, 
[1924] 2 Oh. 260. 


a978a. Proof by plai&tm against bankrupt defen- 
dant— Stay of action after bankruptcy — Proof 
In bankruptcy for amount claimed in action.] 

• — On Oct. 25, 1920, resp., a mtge. broker, 
heii^ekiafter called pltf., limed a wAt against 
debtor in the K. B. Div. to recover a sum of 
£650 for commission earned. On June 20, 
1921, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb. 2, 1922, on the 
application of pltf. made in the action the 
acuon was stayed writh liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected hid proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
the decision of the official receiver A admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 1 7s. Od. for his untaxed 
costs of the action, all of which wore incurrcid 
before the date of the receiving order. On 
Oct, 31, 1923, the official receiver rejected 
that proof. Pltf. appealed, A on Feb. 11, 
1924, the county ct. judge revei*sed his 
decision A ordered that the proof of the costs, 
amounting to £46 17s. 9fi., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver: — Held: (1) as pilf. 
had obtained no judgment dealing either with 
his claim in the action or the costs thereof, 
but had elected to stay his action A to prove 
in bkpcy. for the amount claimed in the 
action, he was not entitled to prove for his 
untaxed costs of the action ; (2) (Abtbury, J.) 
the sum for wliich pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might beoomo subject before liis 
discharge by reason of any obligation incuiTcd 
before that date, within 1914 Act, s. 30 (3), 
A therefore was not provable. — Re Pitch- 
ford, [1924] 2 Oh. 260 ; md) nom. He PiTOii- 
roRD, Exp. Official Kbceivbr, 93 Ij, J. Oh. 
541 ; [1924] B. A 0. R. 118 ; ^ nom. He 
Pitchford, Ex p. Official Kbcbivkr v. 
Hall, 131 L. T. 669, D. 0. 

2983. Add. Annotation : — Refd. Re Pitchford, 
[1924] 2 Oh. 260. 

2989. Add. Annotation : — Consd. Re Pitchford, 
[1924] 2 Oh. 260. 

2991. Add. Annotation : — As to (1) Reid. Abraham 
V. Buckley, [1924] 1 K. B. 903. 

2998. Add Annotation : — Consd. Re Htchford, 
[1924] 2 Oh. 260. 

8001. Add. Citation : — sub nom. 11. v. Buhsex JJ., 
14 J. P. Jo. 224. 


2906 i. Loon.]— i2e Nookn, HiXiJBrr 
& Johnston, Ez p. Johnston (Ont.), 
(1927) 3 D. L. R. 700 ; SO. B. H. 396 ; 
affd^ 11928] 2 D. L. 11. 686 ; 10 C. B. K. 
211.— OAK. 

sb. Agency — Bankntptcy of stock 
brokers— Pi-oof for tdiares.] — Rc Robkrt- 
hon. He Wbathkrhkad, [1931 J 2 D. 
L. B. 995 ; (1930] 3 W. W. R. 699.— 

GAN. 

PART Vlll. SECT. 4, SUB-SECT. 7. 

•a. Costo of solicitors retained to 
(mpose oranting of recexvinc order .] — 
field : the solni. were eatitled to rank 
upon the estate of debtor for the 
amoaut of their costs so Incurred.'^ 
Re Tunnhia, l/in., (19241 4 D. L. R. 
862 : 66 O. L. B. 110 ; 6 d B. B. 78.— 
OAXl. 


PART VIIL BEOT. 6. SUB>SEOT. 1. 

8018 V. Name dr description of 

declarant.] — It Is sofflelont if the initials 
of the Christian d&mes & the full 
sumaine bo giTen, & words setting 
forth the oocnpatlon or station In life 
of the declarant. — He McOoubrky, He 
Stratton 4c Qrbenbhixlds, Ltd.. 
[1024J 4 D. L. R. 1227 : (19241 3 
W. W. R, 687.— CAN. 

3018 vl. Omission of ** malie oath 

dr say *' — HjOTeef of substitution of words 
having same meatning.] — The de- 
olaration should not bo rejected for 
such rarianoo. — Re HeCiouBREY, He 
SiHATTON 4t GRBBNBEn]n.DB. LTD., 
[I924J 4 D. L. R. 1227; (1924] 3 
W. W. R. 687.— CAN. 

801S rtl. — Statement of aceount — 
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Sufficiency of statement .] — The Htato* 
mont of account Ih pritnd fade proporly 
referred to in a declaration only when 
it is “ annexed & marked ‘ A.' If, 


howerer, the etatemont hi a proper one 
8c is annexed to the dedaratioii, though 
not so marked. & from an examination 
thereof in conimiction with the 
declaration or from other clrcum* 
stances, it may reasonably be con- 
cluded that the statement is that 
referred to, it may bo admitted . — Re 
MoCouBRicy, lie .Stkatton 4c Orrbn- 
8HiRfa)», Ltd., {! 9*241 4 D. L. R, 1227 ; 
(19241 3 W. W. R. .'187.— CAN. 


8090 i. Proof onbcfuilf of corpora^ 

fion.] — (1) The declarant need not 
expressly describe himself as one of the 
ciiainBes authorised to make the declara- 
tion. 



Ones 8088—81628. Enoush and Empibb Digest Sufflemeet. 


8088. Add. Annotaiion: — Coiuid* Be A Debtor* 
[1927J 2 Oh. 367. 

8049. Add. Annoialion : — ^Retd. Be h. A. 

B. F. M., Official Receiver v. The Debtors 
(1920), 95 L. J. Oh. 268. 

8050. Add, Annotation : — Refd, Be Debtor, [1928] 
Oh. 199. 

8052a. Parties represented by inde- 

pendent counsel.! — Although the ct. has 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the p^ies 
weTO represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts.— iic Disbtob, [1929] 1 Oh. 126 ; 140 
1a. T. 130 ; aub nom. Re Debtor (No. 27 op 
1 927 ), Ex p. Debtor v. Petitioning Creditor 
(1928), 97 L. J. Ch. 107 ; [1928] B. & C. R. 
34, D. 0. 

3054. Add. Annotaiion : — Refd. Re A Debtor, 
[1927] 2 Ch. 307. 

3058. Add. Annotation: — Refd. Re Home & 
Colonial Insce. Co., [1930] 1 Ch. 102. 

3059, Add. Amiotaiion :~—'Retd. Reading Trust,* 


Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

8105a. Creditor money-lender — Contract harsh & 
unconscionable.] — A trustee in bkpcy. has no 
power to reject or reduce a proof by a money- 
lender, on the ground that the contract is 
harsh Sc unconscionable, such power being 
vested in the ct. alone. — Be Armstrong, 
Exp. Lipton (1920), 96 L. J. Ch. 184 ; [1926] 
B. Sc C. R. 21. 

3184. Add. Citations : — avh nom. Re Byrom, Ex p. 
Eckersley, 22 L. J. Bey. 27 ; 17 Jiu*. 198. 

3140. Add. Annotation : — ^Refd. Be Debtors, [1927] 
1 Ch. 19. 

3152a. — ■ — .] — The effect of Bkpcy. 

Rules, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’8 power to extend the 
time, which will only be exercised in very 
special circumstances, ho application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit Sc set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that peripji. — Re 
Barley, [1923] 1 Ch. 177 ; aub nom. Re 
Barley, Ex p. Harrison, 92 L. J. Ch. 419 ; 
[1922] B. Sc 6. R. 268. 


(2) Whero the doclnratlou does not 
state that the deponent has knowlcdgro 
of the faetB deposed to It is objcctioii- 
ablo vS: should bo itjjocted. — Rc 
McCounitrsY, Re Stratton & Orkkn- 
HHiKPua, Ltd., 11924] 4 D. L. R. 12“7 ; 
11924] 3 W. W. R. 687.— CAN. 

sJ. Interlinealions it erasures.] — 
Altliouifh tho declaration contains 
iiiterlincuilonB & ' crusurtta not duly 
Initialed, it may be rooolvod. In tho 
disei’etion of the olHclul reoeiver, 
nhalrinan, or tnistce, if ho Is satlslled 
that tho chaiiKo was inado before the 
deolnration wn« aweni. — Re McCou- 
HUKY, Re. BTRATION & GRBKNSinEDDH, 
Ltd., 11924] 4 1). L. U. 1227 : 11924) 
3 W. W. R. 687.— CAN. 

3024 11. .Hit la snmcieiit If 

made htdor^i a iiei’tiou authorised to 
take aflldavits under Canada Evldcuco 
Act. I{. B. C.. 1900 (c. 146), s. 30.— Rc 
MoCouhrkv, Re Stuaiton & Grkrn- 
HiuDi.DH, Ltd., 11 9241 4 D. L. R. 1227 ; 
11924] 3 W. W. R. 687,— CAN, 

PART VIII. SECT. 6, SUB-SECT. 2. 

«k. NixesHity for filina clam.]— 
Neither tho ot. nor the trustee will 
eonnidor a creditor’s claim agaluat 
hkpt.’s estate until It haiJ been llTod. — 
Ue CoNTlNRNTAI. PUULISIUNO OO., 
Kx jt. DAvm SiMMoxH, (19241 1 
1). L. R. 339 ; 4 0. B. R. 343.— <3AN. 

PART VIII. SECT. 7, SUB-SECT. 1. 

3035 iv a. ,]— 

Union, Indian Sugar Mills Co., 
Ltd. V. Biiij Lal, .Iagannatii (1927), 
I. L. R. 49 All. 728.— IND. 

3035 vl. .] — The Judge has 

power to inquire Into the couHidocatlon 
lor the judguient debt. — Re Allan 
Grain Growers’ Co-orEUATiTK 
Assoon., TCx p. Rouinson, Lm'LR & 
Co. (1922), (15 D. L. R. 347 ; 15 

Siwk. L. R. 295 ; [1922] 2 W, VV. U. 
142.— CAN, 

3057 1.. Except in refford to 

assessed (arcs.]— Judgmonb wag ro- 
eovored by tho A.-G. of tho Irieh Free 
StAto against R. for exoesa proflta 
duty In rtmpeot of the four acoountlng 
periods cndhig Doc. 31, 1917, 1918, 
1919, 1920. Tho asscHsmonts were 
made by tho rorenue offlciala of tho 
Irish Free State aubsequont to Mar. 31, 
1923. On the petition of the A.-Q., 
R, was adjudged bkpt. /feW .* the 


position behind the Judgment could 
be examined to determine tho question 
whether tho A.>G. was a oompotent 
petitioning citsdltor in respect of the 
amount of tho duties. — Re Rbadb, 
[1927) 1. R. 31.— IR. 

PART VIll. SECT. 7, SUB-SECT. 2. 

3071 ii. After commencement of 

proceedings.] — Tho mother of a bkpt. 
claimed to be ranked In bis aequeatru- 
tlon In respect of tw'o loans alleged to 
hare been made by her to him boforo 
his Insolvency. At tho date of 
sequestration no writ existed establish* 
lug the loans, but In support of her claim 
for a ranking the claimant produced, 
among other evidence, a hologi’aph 
aoknowledgmoiit of tho Joans granted 
by the bkpt. after scqucBtratlon. The 
other evidence was by lt*«elf insulllciout 
to prove the loans :—/fcW .* bkpt.’s 
holograph acknowledgment, having 
been granted after sequestration, could 
not bo used as evidence ostabllsbing 
tho loans ; & claim rojoctod. — Car* 
MioiTAEi/s Trustee r. CAruuioHAEL, 
119291 S, C. 265.— SCOT. 

■1. I*roof by relative of bankrupt — 
Next’ssily for corroboration.] — Where a 
relative of a baukiiipt is claiming 
against tho hkpt.’s estate he should, 
In order to mako out a primA fade ease, 
adduce some oorrobora-tivo eiidenco of 
tho existence of tho debt. — Re Morris, 
Rc Bhauohnessey. 11930] I W. W. R. 
073.— CAN. 

sm. .] — Wright r. Cana- 

dian Credit Men’s Trust Ashocn., 
Ltd,, 11930] 2 W. W. R. 293 ; 4 D. L. 
R. 102C ; 11 C. B. R. 432.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 2. 

3075 i. Effectof delay.]— The authority 
conferred on a trustee in bkpcy. by 
Bkpcy, Act, 1927, o. 11, s. 127 (2). to 
disallow a creditor’s claiin may bo lost 
by undue delay in giving the claimant 
the notioo of dlsallowanoe called for by 
said soot., especially whero the 
claimant, if required to undertake the 
burden of proving his claim after such 
drJIay. W’ould be seriously prejudioed 
by tho delay ; but, although iu such 
a cose the trustee is held by reason of 
the delay to have admitted the proof 
of the claim, ho may be permitted to 
apply to expunge or modify the proof. 
’—Re Badger’S Estate, Ostrander 8c 
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Co., Ltd. v. Canadian Credit Men’s 
Trust Assoo.v. (Sask.), [19301 2 D. L. R. 
88 ; [192913 W. W. R. 5()8 ; 24 S. L. R. 
229 ; 11 C. B. R. 118.— CAN. 


PART VIII. SECT. 8. SUB-SECT. 6. 

3147 ii. TS direct issue ,] — 

Held : the bkpcy. Judge had power 
to direct an Issue to be tried. — I ntbr- 
PROVINCIAL FU)UR MILM, LtD. U. 
Wkster.v Trust Co., [1923] 2 D. L. R. 
361 ; 10 Bask. L. R. 401; [1023] 1 
W. W. R. 1008.— CAN. 

8147 ill. 7'o adjudicate 

summarily .] — Tho Juiisdlotion of tho 
ct. to BUininarlly adjudioato upon tho 
rights of parties on an appeal imdcr 
sect. 127 (4) of Bkpcy. Act, R. S. C., 
1927, & r. 139. is limited to coses of 
clabns for debt witldu tho Act as to 
which there has been proper proof filed 
uith, and which claims have boon 
disallowed by, the trustee, & does not 
extend to cases In which there is a 
claim to propeity adverse to the title 
or rights of tho trustee. In the latter 
c-ases the proper procedure to have tho 
rights of tho parties determined is 
under Bkpcy. mlo 142, by notice of 
motion, upon tho retura of which if 
necessary tho ot. may direct an issue 
or pleadings. — Baker & "Baker v. 
Canadian Credit Men’s Trust 
ASSOCN., [1931] 3 W. W. R. 175.— 
CAN. 

3157 i. Evidence .] — Tho autho- 
rised trustee, or claimant, may use os 
evidence the whole or any part of 
examinations of directors of debtor 
corpn. taken under Bkpcy. Act. s. 66. — 
Re CniiiSTiB Grant, Ltd., 11921] 3 
W. W. U. 264 ; 1 0. B. R. 489.— CAN. 


3157 Jl. b:. P. Rc Dumfermline 
Trading Cd., Ex p. RELtABiJ<: Trad- 


ing Co. (1022k 66 D. L. R. 
[19221 2 W. W. R. 1274%— CAN. 


813 ; 


t i. Jurisdiction of judge in 

bankruptcy.]— Re Maritime Educa- 
tion Co., Powell & Mebbereau v. 
American Hydro Carbon Co.. [1930] 
l D. L. R. 733 ; 1 M. P. R. 481 ; U 
G. B. R. 338.— CAN. 




Vol. IV.— Bankruptcy. Oases 3172—8860. 


S172. Add. Annotation : — Consd. Re Searle, Hoare, 
[1924] 2 Ch. 825. 

8173a. Debt arising out of harsh 6c unconscionable 
contract — Creditor money-lenderj — Re Aum- 
STRONO, Ex p, Lipton, No. 3I05^a, ante. 

8200. Add. Annotation : — Apld. Re Home & 
Ck>lomal Insce. (1928), 44 T. L. R. 718. 

8210. Add. Annotation : — Consd. Re Searle, Hoare, 
[1024] 2 Ch. 825. 

8210a. .] — Where, after the admission by the 

trustee of a creditor’s proof i^ainst bkpt.’s 
estate Sc that creditor’s participation in a 
tlrst dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced : — Held : in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received by the overpaid beneficiary, 
was applicable with the result that the over- 
paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof v/ithout giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover eitlier payments made to a creditor 


' whose proof is subsequently expvmged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle iu 
the case of a proof in bkpcy. Nor does the 
judgment of Jessbl, M.R., in Re TaiU Ex p. 
Harper iaee No. 8210), contain any statement 
inconsistent with that application of the prin- 
cmle. — Rs Searle, Hoare & Oo., [1924] 2 Ch, 
325 ; 68 Sol. Jo. 756 ; auh nom. Re Searle, 
Hoare & Co., Ex p. Trustee, 93 L. .1 . Ch. 
571 ; 132 L. T. 21 ; [1924] B. & C. B. 114. 

8222. Add. Citation [1918^19] B. & C. R. 270. 

3224. Add. Annotation : — Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 54. 

3264a. Dividend received.] — Applts. 

sold a cfuantity of rice to a purchaser. The 
urchase-money was not paid. Sc the vendors 
rought an action claiming the return of the 
goods on the ground that they hod been 
obtained by the fraud of the purchaser. The 
purchaser oocamo bkpt.. Sc resps., who were 
the trustees in the bkpcy., >vore added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. Sc 
received a dividend : — Held : they had 
elected to affirm the contract of sale, the 
action could not be maintained. — Kin Tye 
Loong Seth (1920), 89 L. .1. P. C. 113 ; 123 
L. T. 639 ; [1920] B. Sc C. 11. 89, P. C. 


Part IX. — Secured Creditors. 

3334. Add. Annotation : — Refd. Benton v. Camp- j 3860. Add. Annotation : - Held. Re Buob, [1927] 
bell, Parker, [1926] 2 K. B. 410. I W. N. 299. 


PART VIII. SECT. 10. 

3218 U. .1— The 

creditor was allowed to amend his 
oloim Sc sot out the security which ho 
held. — S teruno Clothino C5cj, v. 
Men's Attire Reqisteret) (11122). 
06 D. L. U. 358 ; 2 C. B. R. 535.— 
CAN. 

3218 Hi. Proof tiutdc oti fooiiTio 

of holding security — Security invalid.] 
— Claimant was allow’ed to amend his 
claim. — Re Dumkermline Trading 
O o., Rx p. Rkliabi.e Trading Co. 
(1922), 6(5 D. L. R. 813; [1922] 2 

W. W. R. 1274.— CAN. 

3236 li. .1 — J., who was 

adjudicated bkpt. on Sept. 16, 1927, 
was Indebted to the U. Bank. Prior 
to the adjudication the bank had 
registered Judgment mtges. against 
two farms belonging to the bkpt. 
The bonk estimated the value of such 
security Sc proved os unsecured 
creditors for the balance of their debt. 
Subsequently os a result of the bkpt.'s 
criminal acts tbo value of the farms 
was so depreciated that they failed to 
I'ealiso the amount at which they had 
been assessed by the bank. The 
Offloial Assignee had recovered suffleient 
assets to pay all the unsecured creditors 
twenty stdllings In the pound t — Held : 
the U. Bank wore entitled to amend 
their proof of debt increasing the 
amount thereof.— Rr Johnston, 11929] 
N. 1. 103.— IR. 

PART VIII. SECT. 12. 

sL Claim rejected in part — Righl of 
crediiar to appeal.) — A creditor received 
a notice from the trustee disallowing 
part of his claim Sc. enclosing a cheque 
for the balance. Tb© cre<litor clearly 
showed that ho had no intention of 
accepting the cheque in full accord Sc 


satisfaction of his olsira, but ho cashed 
the cheque ; — HdUi : the creditor was 
not thereby debarred from appealing 
from the disallowance by the trustee. — 
Re Cohen Sc Swetgman, Er p. Gelman, 
(1026) 4 I>. L. H. .359 —CAN. 

■m. daimof Croton refuted — Position 
of Croum.) — Re Warihxjld Manu- 
factdrino Co., (1926J 3 I». L. It. 33.3 ; 
69 O. L. R. 196.— CAN. 

PART IX. SECT. 1. 

3332 iv. Appeal from decision 

of referee — Forbidding creditor to enforce 
security. ] — Re C A n adi A n W khi'ern 
Steel Corpn, (1922), 69 D. L. R. 689 ; 

2 C. B. R. 494.— <3AN. 

b i. To advise as to validity of lien .] — 
A Judge of the Ct. of K. B. has Juris- 
diction to advise an assignee for tbo 
benefit of creditors on whether certain 
creditors have a mocbauics’ lien on the 
cutsets of tbo estate.— i/fe Beck, (1921] 

3 W. W. R. 150.— CAN. 


PART IX. SECT. 2. 

■n. Assignment of unpaid purcJuisC’ 
money under farm sale agreement to 
secure balance, of purchase prir.e of other 
property.] — Held: pltf, was a secured 
creditor. — A nderson v. Serge. (1924] 
2 D. L. R. 1018 : Q9241 1 W. W. R. 
1260 ; 18 Sask. L. R. 255.— CAN. 

■o. Lease of property on crop- 
payment plan.] — Lessor hold a secured 
creditor In resiiect of rent. — Re Tctrnkr 
(1922). 65 D. L.’U. 130 ; 15 S^k. L. R. 
381 ; (19221 2 W. W. R. 414.— CAN. 

■p. .1 — Held: the lessor to 

the extent of his share of the crop 
reserved^ as rent was protected against 
the creditors of the leasee, notwith- 
standing a provision in the lease 
whereby the lessee's share of the crop 
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was to bo apniiod In payment of debts 
owing by the lessee to ( he lesHor oiitside 
of tbo lease*. — Re Dkmky Sc Demrv, 
'rUCBTKEV. HaLLAND, (192*1) 4 1). L. U. 
1275 : 119241 .3 W. W. R. 708.— CAN. 

sq. Purchime of property by third 
party — Agreement t*i transfer on repay - 
mrnL] — Held: the purtiliaspr was a 
Hocimid oitidKor . — Re B(MIR0E0IH, 
119231 2 \V. W. It. 2(»4 ; 3 C. B. R. 
841.— CAN. 

St. Judgment recovered before assign- 
ment — After paxsing of Itnnliruplcy Art, 
1919.) —Held: the asHlgnrnent t ook pro- 
oederico over Lbo JiidgirioLit. — P aiikkr- 
IfiAKf.vH Co. Royal Bank of Canada 
(1922). 6.') 1). L. U. 679.- CAN. 

j,v. .) — Re Aylward, Ex p. 

McMillan (P. K. T.). 11927] 4 D. L. R. 
305 : 8 C. B. R. 352.- CAN. 

8347 il. Seizure of 'goods under lien 
notes — Acquired vHtft Jcnorcledge of in- 
solvency— Hy holder of unregistered bill 
of sale.]-- Re Mubtard, (19231 2 

D. L. H. 922 ; 4 C. B. R. 140 ; affd., 
24 (). W. N. 513. - CAN. 

3347 III. .] — Where by a pro- 
vincial statute certain creditors are 
given a right of distress slinllur to that 
of a landlord for rent. Sc an actual 
distraint Is made thereunder before the 
making by the debtor of an assignment 
In bkpcy., the creditor is a securcil 
creditor within Bkpcy. Act. — RrOAKitY 
CAFiirrEiUA (Man.), (19281 1 W. W. R. 
139 ; 8 C. B. U. 604.— CAN. 

t (p. 3.58) 1. .] — The tcnii 

“ MKsored creditor " In Bkpcy. Act, 
H. 9, includes a creditor who has 
obtained a charging order against a 
fund in ct. — Re Kaplan, McLean 
(J. J. H.) Estate Co. v. Newi-on 
(M an.). (19261 .3 W. W. ft. .593.— CAN, 
t (p. 358) II. S. P. BoRTOLtrzzi v. 



Cmm 88Wft— MIS. Eiroiiera and Eicpike DiaBST Sujpplbmknt. 


8865a. — J2fl Bxjbb, Ex p. Trustee (1927), 
U Jj. Jo. 476 ; 164 L. T. Jo. 408. 

8875a. Deposit of securities— To secure joint debt 
of firm— Debts due under separate personal 
{guarantees of partners.] — The genersu rule in 
bkpcy., that, when a creditor seeks to prove 
agoixiiait his debtor’s estate, he must give up or 
v^ue any security which if not retamed 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, A 
does not apply to a case where the secmdty 
is for a diilerent debt. 

Where, therefore, two of the partners of a 
6rm deposited with the bankers of, the firm 
securities which belonged to them individu- 
ally to secure a joint debt of th^ firm, A also 
gave the bankers their separate personal 
guarantees up to a limited amount to pay 
joint debt of the firm, & the firm subse- 
quently, as debtors, executed a deed of 
assignment for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should bo 


followed: — Hdd: as the bankers did not 
hedd a charge on the securities so deposited 
for tbB debts due under the separate guaran- 
tees given by the two partners, dt, therefore, 
were not ^ secured creditors within the 
definition in 19H Act, s. 107, in respect of 
those debts, they were entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities . — Be Dutton, Massey 4b Co., 
Ex p. Manchester 4c Liverpool District 
BANKiNa Oo., [1924] 2 Oh. 199 ; 93 L. J. Oh. 
547; 131L.T. 622 ; 08 Sol. Jo. 636 ; [1924] 
B. A; 0. B. 129, 0. A. 

3878. Add the following paragraph : — 

“ Also, under the circumstances N. was a 
party to the fraud, & his debentures were not 
a charge upon the property of S. in the hands 
of the trustee.** 

8888a. .] — Re Dutton, Massey A Oo., Ex p. 

Manchester A Livebpool District Bank- 
ing Oo., No. 8375a, ante. 

8412. Add. Annotatiom : — Consd. Re A Debtor, 
[1922] 2 K. B. 109. 


Kaplai^ (Man.), [1927] 1 D. L. R. 183. 
—CAN. 

•w. — When a landlord dls- 

traina hu boboinos a secured creditor 
under liUpey. Act, but, in Alberta, his 
rlerbtH A' prlorltlcH am not povomed by 
that Ael,, but are subiofd to Landlord’s 
niphts (Bkpcy.) Act, AUa., 1024 (o. 12), 
fl. H . — He Hamilton A (Jaki&s, fl9^5i 
2 1). L. R. 614 ; 119251 1 W. W. R. 
172 ; 6 C, B. R. 406. -CAN. 

33G0 i. Appointment of receiver.] — 
An order anpolntlntf a receiver: — 
Held : uot to 1)0 a ohuivo, ik. a judgtuont 
credit, or of bkpt. not by virtue of the 
order a secured creditor. — He Petbr- 
80 N, He Holloway. 1192.6] 4 D. L. R. 
1042 ; 119261 3 W. VV. R, 7()8.--CAN. 

ax. Jv4{fmci\t for tolls for water 
supplied hi/ municipality.] — Held: tho 
city of K. was. by virtue of tho ebargre 
ipivoij It by Water Act, B.C., 1014, 
s. 151, a secured creditor. — He Kam- 
loops Copper Co., Ex p. Kamioofs, 
[192.')1 3 D. L. R. 890 ; 119261 2 

W. W. U. 733 ; 3.5 B. C. R. 243.~-CAN, 

• (p, 300) I. ^ Joint it several 

note.] — IleUi : tho bolder of tho notes 
was not a soourod creditor. — Hodqb v. 
MoLkan & Union Bank op Canada, 
11019] 3 W. W. R. 1108 ; 60 D. L. R. 
125 ; 13 Sosk. L. R. 86.— CAN. 

i (p. 302) i. Lien upon mining lands 
for wages, y— field : cloiinauts were not 
secured orodltors. — He Rebvb Uobib 
Minks, WaoB’Earn K its Claim (1021), 
04 D. L. R. 634 ; 60 O. L. R. 499 ; 1 

C. B. 11. 640.— CAN. 

•y. Wife laldng security for money 
advanced to husihand for business pur” 
poses.] — Haw v . Haw’s ^Obticial 
Asbionkk. [1927] N. Z. L. R. 366, — 
N.Z. 

PART IX. SECT, 8 

h i. .1 — An assiffninent under 

Bkpcy. Act does not interfere with or 
lossen the rights of a seouied oreditor 
to enloroo or retain hia security. — 
White & Oo. v. The Ionia (1922), 09 

D. L. R. 94 ; 20 Bxoh. O. R, 327.— 
CAN. 

h il, — ^ — .] — In bkpcy. the rule of 
ouuality " is absolute except ‘ whore 
Bkpoy. Aot itself glvee priority to 
some debts over others. — He Obey, 
11924] 1 D. L. R. 260 : 53 O. L. R. 
323 ; 3 C. B, R. 787.— CAN. 

h til. .] — The rights of secured 

creditors remain unimpaired in the 
event of a receiving order or auihortaed 
assignment being made, & any pro- 
oeedings taken to constitute a oreditor 


a seemed creditor or to realise on his 
security shall not, if legal, be inter- 
fered with or vacated.— Re Hamilton 
Sc Oakes, [10251 2 D. L. R. 514 ; 11925] 
1 W. W. R. 172 ; 6 O. B. R. 465.— 
CAN. 

b Iv. .1— Re Dumais (1927), 

Q. II. 44 K. B. 79.— CAN. 

3883 xxl. Mortgage on vessel — 

Right to enforce security in admiralty 
court.] — Held: an asshmnient under 
Bkpoy. Aot did not prevent the holder 
of a mtge. upon a vessel from enforcing 
bis Bcourity before the Exoh. (X. in 
Adralty. — white & Oo., Ltd. v. ’The 
Ionia, [19211 20 Exoh. O. R. 327 ; 
1 O. B. U. 415.— CAN. 

3888 xxll. Securityiwt realising 

sufficient to satisfy debt— Right to prove 
for balance.} — If a oreditor fails to file 
his claim in oooordanoe with Bkpoy. 
Aot, 8. 46, he oannot proceed against 
tho insolvent, after a composition has 
been confirmed, for payment of the 
composition dividend on the unrealised 
portion of his seoured debt. — Dalbt Be, 
Morin v. Fooel (1928k 68 D. L. R. 
772.— CAN. 

3886 Iv. .] — Held : a vendor 

seoured by a lien note might seizo the 
goods & obtain an order for sale, though 
be had not proved in the bkpoy. — Re 
Empire Traction Oo., Ltd., [1920] 
8 W. W. R. 515.— CAN. 

8386 V. .) — seoured oreditor 

may proceed to realise his security inde- 
pendently of any bkpoy. or winding-up 

g rooeedings. — Re Canadian Western 
TEEL CORPN. (1932), 69 D. L. R. 689 ; 
2 a B. R, 494.— CAN. 


•s. Right to sue under Fraudulent 
Preferences Act. R. 8. 8., 1920 (e. 204).] 
— If the security of a seoured creditor 
Is suffioiout to satisfy his olaim in full 
ho cannot bring action under the above 
Act. — Barrett v. Baron, [19251 1 
D. L. R. 474 ; [19363 1 W. W. R. 87 ; 
19 Sask. L. R. 207 ; 6 a B. R. 448.— 
GAN. 


sa. Setllement of claim by trustee db 
secured credttor.] — Held: creditor 
estopped from setting up a preference 
in cespeot of part of his claim, unless 
the settlement oontains an express 
stipulation to the contrary. — Re Mar- 
tin MiLir Products, (19251 1 D. L. R. 
533 ; 5 O. B. R. 281.--CAN. 


•b. SHffieiencif Of seeurUy — Presump- 
Mon.1 — In the absence at evidence to 
the oontrary, is presumed that the 
seourity of a seoured creditor is sufficient 
to featise his claim* — A nderson v. 
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Srroe. [19241 1 W. W. R. 1260; [1924] 

2 D. L. R. 1018; 18 Sask. L. R. 255.— 

CAN. 

PART IX. SECT. 4, SUB-SECT. 2. 

Q i. Ouarantee by third party .] — 

A guarantee by a third party or a 
ohargo on the property of a third party 
is outside Bkjmy. Act. s. 46 (3), & the 
oreditor is not o^ed upon to value the 
seourity. — Re Codghun & Co., Ex p. 
Guarantee Go. of North America, 
[19231 3 W. W. R. 1177 ; 4 D. L. R. 
971.— CAN. 

•0. Effe<d of — On creditor's rights 
against stirelies.) — Where a oroditor on 
filing a olaim against bkpt. values bis 
security. Sc such valuation is accepted, 
he Is not thereby paid to the extent of 
the valuation so as to relieve the 
sureties from liability therefor. — 
Kufrobki V. Royal Bank op Canada, 
[1926] 3 D. L. R. 801 ; [1926] 8. 0. R. 
632 ; 7 O. B. R. 499.— CAN. 

PART IX. SECT. 4. SUB-SECT. 8. 

s i. .] — Where a trustee 

took possession of goods upon which 
liens wore held by virtue of an oral 
election to redeem at a valuation : — 
Held: ho could not contend that it 
was invalid because not in writing. — 
Re Guaranteed Batteries, Ltd., 
[19231 3 D. L. R. 743 ; 63 O. L. R. 46 ; 
8 O. B. R. 695.— CAN. 

PART IX. SECT. 4, SUB-SECT. 4.— B. 

sd. Necessity for.] — Under Bl^y. 
Aot,'B. 6, no leave is necessary for a 
scoured oreditor to prooeod to realise 
on his seourity. — Imperial Lumber 
Oo. V. Johnson, [1923] 1 D. L. R. 
1125 : 1 W. W. R. 920 ; 8 O. B. R. 
707.— CAN. 

PART IX. SECT. 4, 8UB>SECT. 6.— D. 

8500 V. .1— A bank held 

liens upon bkpt. oo.'s personal property 
whiob It valued in puisuanoe of Bkpoy. 
Act. The goods were sdid for a greater 
sum than the valuation : — Bela: the 
bank was entitled to xooeive all moneys 
realised from the sale of the goods under 
lion, subject only to a claim for 
wages Sc the ohari^ of looal agents. — 
Re Guaranteed Battbribr, Ltd., 
[192.31 3 B. L. R. 743 ; 53 O. L. R. 45; 

3 a B. R. 895.— CM. 

8600 vl. .J— A bank i>a1d over 

to the trustee In hkpoy. the amount 
realised in excess of Its claim. Sc subse- 
quently It was found that payment of 
its claim fell short by the amount 



S50ft. Add. AnncMitma : — CoiumL Bs Thdlluason, 
Bm p. Abdy, [1919] 2 K. B. 785 ; Be Wigzell, 
Bx p. HaxL [1921] 2 K.B. 885 ; Be Begent 
Finance & Guarantee Gorpn. (1930), 69 L. Jo. 
283. Refd« Scranton’s Tnu^ v. Pearse, 
[1922] 2 Oh. 87. 

3582. Add. AnwAaUon : — ^ApM. Re Houlder, [1929] 
1 Ch. 205. 

8534. Add. Annotation : — Apld. Re Houider, [1929] 
1 Ch. 206. 


Vd. IV.— Ohm 8S05^-886eg. 

8585« Add. Annoidtione : — ^Apld«i2eHoulder, [1929] 
1 Oh. 205. Retd. Be Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 368. 


8558. Add. CUaiion : — eub nom. Re Ehbtt, Ex p. 
Andrews, 1 Madd. 673. 

Add. Annotations : — Refd* Dalby v. India & 
London Life Assce. (1854), 18 Jur. 1024; 
Crompton v. Huber (1855), 25 L. T. 0. S. 43. 


Part X. — Mutual Credit and Set-off in Bankruptcy 


8561. Add. Annotation : — Consd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 293. 

8562. Add. AnnoicUions : — Consd. Re National 
Benefit Assce., [1924] 2 Ch. 539 ; Re 
City Equitable Fire Insurance Co. (2), 
[1930] 2 Ch. 293. Reid. Paddy v. Clutton, 
[1920] 2 Ch. 664 ; Be City Life Assce. (1926), 
42 T. L. B. 46. 

8562a. 1914 Act, s. 81.] — The right of set-off 

is not one wluch depends upon the volition 
of either pa-'ty, but upon an absolute 
statutory rule. Sect. 31 of the Bkpcy. 
Act, 1914, is directory in form & requires 
that its tei*m8 should be put in force (Lord 
Ha-nworth, M.B .). — Be City Equitable 
Fire Insoe. Co. (2), [1930] 2 Ch. 293 ; 99 
L. J. Ch. 636 ; 143 L. T. 444 ; [1929 -30] 
B. & C. B. 233, C. A. 

3566a. .] — Ex p. Edwards (1745), 1 

Atk. 100 ; 26 B. B. 66, L. 0. 

Annotation : — ^Retd. Ex p. Qnlnten (1796), 3 Vca. 248. 

3580. Add. Annotation : — Refd. Re Lloyd's Furni- 
ture Palace, Evans v. The Co., [1926] Ch . 853. 

8598. Add. Annotations : — Apld.ii^c City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd.i2e aty Life Assce. (1925), 42 T. L. B. 45. 

8599. Add. Annotation : — Expld. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

3612. Add. Annotations : — FoUd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch, 293. 
Mentd, Be Gunsbourg, [1920] 2 K. B. 426. 

8625. Add, Annotation : — Consd. Re City Life 
Assce. (1925), 42 T. L. B. 46. 

8631. Add. Annotation : — Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 


3687a. Equitable debt — Against legal debt.]->Bkpcy. 
jurisdiction proceeds upon equitable principles 
A draws no distinction between equitable 
<fe legal rights for the purposes of admmistra- 
tion ; A deft, is entitled under 1914 Act, 
8. 81, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due Ih) 
him from bkpt., both debts being in existence 
before the date of the receiving order. — 
Mathieson’s Trustee v. Burrup, Mathie- 
SON & Co., [1927]‘ 1 Oh. 662 ; 90 L. J. Ch. 
148 ; 136 L. T. 796 ; [1927] B. & C. B. 47. 

8648. Add. Annotation : — Refd. Paddy v. Glutton, 
[1920] 2 Ch. 664. 

3652. Add. Annotation -Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Oh. 293. 

8653. Add. Annotations ; — FoUd. Paddy v. 
Clutton, [1920] 2 Oh. 564. Dlstd. Re 
National Benefit Assce., [1024] 2 Oh. 339. 
N.F. Be City Life Assce. (1926), 42 T. L. B. 
45. 

8654. Add. Annotation : — Consd. Re City Life 
Assce. (1926), 42 T. L. B. 45. 

3655. Add. Annotation: — Consd. Re A Debtor, 
[1927] 1 Ch. 410. 

3656. Add. Annotation : — Consd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 

3656a. F. having guaranteed ad- 

vances by certain banks to tiie T. Assocn. in 
which ho was interested, subsequently 
executed two deeds of oiTangement in favour 
of his creditors. The Assocn. having gone 
into liqui<lation, tholliquidator lodged a proof 
against F.’s estate in respect of sums due by 
F. to the Assocn. The trustee of F.’s estate 


lealiBed tinder a forged bill of lading : — 
Held : the bank was entitled to be 
repaid Buoh shortage by tho trustee. — 
Re Auanao Grain Oo., Ltd., [16221 
1 W. W. R. 849 ; 66 D. L. R. 772 ; 31 
Man. L. H. 489 —CAN. 


3500 vii. Riahi to vayrntni in 

/uU.l— A. & B. valued tbeir securities 
in bkpcy. proceedings at amounts less 
than the principal snms covenanted to 
be paid. The trastoo in bkp^. havix^ 
sold the mortgaged lands : — Retd ; A. « 
B. were entitlea on allocation to pay- 
ment of the full amount of their daims 
with interest. — Re Tubxbtinx'b Ea- 
TAT*. (1020) 1 1. R. 2S.~IR. 


M. Claim partly aneeeured — Appro- 
priation of paymenie to uneeevred daitn 
not permissive.}— M oobe r. Williams 
(A. R.) MAcniNEBT Co., Ltd., fl9261 
2 D. L. R. 1009.~-CAN. 


PART X. SECT. 1. SUB-SECT. 2.- 
B. (o). 

8600 V. Rebates on inmr- 

ance premiitm8 .\ — Debtor oo. were in- 
debted to a broker upon accented 
drafts for insurance giremlums paid by 
him on their behalf, & arranged with 
the broker to cancel the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts, & to have the amounts allowed 
by way of rebate for the unearned 
premiums paid by the insurance oos. 
to the broker : — Held : the broker 
was entitled to apply the shm paid to 
him for rebates in roduotlon of the 
00 . IndebtednosH, or by way of set-oil 
against his claim for the amount of 
the oremiuins-paid by him. — Re Fair- 
WKATKEiis. Ltd, (1921), 07 D. L. R. 
590 ; 51 0. h. IL 438 ; 2 C. B. R. 
202.— OAR. 

8600^ vL — Creditor for ser- 

vices rendered — Debtor for goods de» 
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livered by bankrupt — Aareement for 
services to he paid for by supply of 
goodsA — Held : thero was a right of 
Bot-ofi . — Re McMvR'mr & Co., Ex p. 
Jauks (M. a.) & Sons, [1024] 1 
D. L. li. 737.— CAN. 

PART X. SECT. 1, SUB-SECT. 8. 

8646 I. Arrears of rent — Against sum 
due for mass seed.] — Held: the land- 
lord comd exerdse the rigbt of set-off. 
— He Grantham, Ex p. Doylk, [1923 J 
3 D. L. R. 04 ; 4 C. B. R. 168.— UAN. 

8648 lli. .) — If shares In a 

CO. are dlsolafraed by the ofheial 
oasignee upon the bkpoy. of a share- 
holder, 8c if for purposes of proof an 
estimate Is made under Bkpcy. Act, 
1908, s. Ill, of the amount claimable 
in respect of future oalls thereon, the 
CO. may sot off against such amount a 
sum due by tho oo. to bkpt, for goods 
supplied]^ him. — /te Anderson, 11 924 J 
N. Z. L. B 1163.— N.Z. 



Cases 3666a— 8789. Enoush and Eufibe Digest Supplement, 


rejected the proof & claimed to set off the i 
various sums which had been advanced by I 
the banks to the Assocn. for which P. had 
given his personal guarantee. The banks 
had proved against P.’s estate under the ! 
guarantees but nothing had been paid to j 
them : — Held : inasmuch as none of thei^ j 
sums had in fact been paid by P. or his | 
trustee to the banks the trustee was not | 
entitled, under 1914 Act, s. 31, to set off P.*s j 
contingent liability under the guarantees 
against the sums due by himH)o the Assocn. — 
Re Pbnton, Ex p. Pbnton Textile 
Assocn., Ltd., [1931] 1 Ch. 86 ; 99 L. J. Ch. 
358 ; 143 L. T. 273 ; 46 T. L. R. 478 ; 74 
Sol. Jo. 387 ; [1929] B. & 0. R. 189, C. A. 

3660. Add. Annotaiion : — Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 451 

8661. Add. Annotaiion : — Held. Ellis* Trustee v. 
Dixon-Johnson (1924), 131 L. T. 662. 

3662. Add. Annotation : — Refd. Be A Debtor, 
[1927] 1 Oh. 410. 

3663. Add. Annotation : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 

3665. Add. Annotations : — Refd. JKeCity Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 203 ; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1931] 1 Ch. 86. 

3667. Add. Annotations : — ^Distd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Re Fenton, Ex p. Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

3672. Add. Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1030] 2 Ch, 293 ; Re 
Fenton, Ex p. Fenton Textile Assocn., Ltd., 
[1031] 1 Ch. 85. 

3678. Add. Annotations : — Consd. Paddy v. 
Clutton, [1920] 2 Oh. 654 ; Re National 
Benefit .^sce., [1924] 2 Ch. 339. Apld. 
Re City Life Assce. (1925), 42 T. L. R. 46, 
Consd. Re City Equitable Fire Insurance Co., 
[1930] 2 Ch. 293, C. A. ; Re Fenton, Ex p. 
Fenf^on Textile Assocn. (1930), 99 L. J. Oh. 
358. Refd. Ellis* Trustee v. Dixon-Johnson, 
[1924] 2 Oh. 461. 

3670. Add. Annotation : — Refd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410, 

3680. Add. Annotations : — Consd. Re City Life 
Assce. (1926), 42 T. L. R. 46. Refd. EUis* 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

3680. Add. Annoiatlotis : — Refd. Re Fenton, E.v p. 
Fenton Textile Assocn. (1930), 99 L. J. Cli. 
368 ; Be City Equitable Fire Insurance Co., 
Ltd.. [1930] 2 Ch. 293. 

3695. Add. Annotaiion : — Refd. Baker v, Lloyd’if 
Bank, [1920] 2 K. B. 322. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 
tive account with a firm of stockbrokers dc 
deposited with them as security for any debit 
balance which might from time to time be 
owing by him on that accoimt the indicia of 
title to various bonds dt shares, including 
. certain rubber shares. In 1920 the firm sold 


the rubber shares without the knowledge 
or authority of deft., who was kept m 
ignorance of the sale till after the bkpey. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpey. of the , firm rendered deft, a final 
account, which, after giving credit to deft, 
for the proceeds of the sale of the shares, 
showed a balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the parties ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
receiving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certified, that being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee : — Held : the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpey. had no higher right ; no question 
of set-off arose under the mutual credits 
clause of 1914 Act, the right of deft, being to 
a return of the shares in specie ; Sc in the 
special circumstances of the case the order 
of the judge was correct. — Ellis & Co.'s 
Trustee v. Dixon-Johnson, [1925] A. O. 
489 ; 94 L. J. Oh. 221 ; 133 L. T. 60 ; 41 
T. L. R. 336; 69 Sol. Jo. 395; [1926] 
B. & 0. R. 54, H. L. 

3697. Add. Annotaiion : — ^Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3702. Add. Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. 

3707. Add. Annotations : — Folld. Re City l<3quitaljle 
Fire Insurance Co. (2), [1930] 2 Oh. 293. 
Refd. Re City Life Assce. (1925), 42 T. L. R. 
45. 

3708. Add. Annotations : — Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293 ; 
Re Fenton, Ex Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

3714. Add. Annotations : — As to (2 ) Consd. Re City 
Life Assce., [1926] Ch. 101. Refd. EUis* 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358 ; Re City Equitable 
Fire Insmance Co. (2), [1930] 2 Ch. 293. 

3719. Add. Annotations : — Consd. Paddy v. 
Clutton, [1920] 2 Ch. 554 ; Ellis* Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 330 ; 
Re City Life Assce. (1025), 42 T. L. R. 46; 
Re City Equitable Fii*e Insurance Co. (2), 
[1930] 2 Ch. 293 ; Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 09 L. J. Ch. 358. 

3727. Add. Annotation : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Cn. 
358. 

3739. Add. Annotations : — Consd. Paddy v. 
Clutton, [1920] 2 Ch. 654 ; Ellis* Trustee t^. 
Dixon-Johnson, [1924] 2 Oh. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 330 ; 
Re City Life Assce. (1925), 42 T. L. R. 46 ; 
Re City Equitable Fire Insurance Co. (2), 


m/Sfo Imsintss — Claim by inaolvetU I was one of mutual deaUugs. — Jeffery 
for damaots foe breach of contrad to i v. Rangoon Official Assigkss (1927). 
1 purchase businesa.h^Hda : the case { I. L. R. 6 Ran. 46. — IND. 
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sm. Claim by credlior to share of 




[1930] 2 Ch. 293 ; Me Fenton, Bx p. Fenton 
TextUe Assocn, (1030), 99 L. J. Oh. 358. 

374p0. Add. Annoiations : — Consd. Me Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Held. Me 
Fredericke & Whitworth, Bx p, Hibbard, 
[1927] 1 Ch. 263. 

8740a. ,] — ^Applt., the managing director of 

p a CO. which was insolvent, recovered judgment 
agaii^t the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amoimt, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt. ’s 
non-compliance with that order, a bkpey. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. ; — Held. : applt. 
had not, at Use date of the receiviug order, 
any valid or efJectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator. — Me A Debtor (82 of 1926), 
[1927] 1 Ch. 410 ; 136 D. T. 349 ; auh nom. Me 
Mumpord, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
[1926] B. &C. B. 165, D. 0. 

3741. Add. Annotation: — Refd. Me A Debtor, 
[1927] 1 Ch. 410. 

3750a. .] — Groom v. West (1838), 8 

Ad. & El. 758 ; 1 Per. &; Dav. 19 ; 1. Will. 
Woll. & H. 638 ; 8 D. J. Q. B. 26 ; il2 E. R. 
1025 ; aid) nom. OooM v. West, 2 Jur. '*40. 


VoL ZV.— Baakrogtoy. Oasas 378fr— 8946a. 

8769. Add. Annotations : — ^Distd. Me Pennington & 
Owen, [1925] Oh. 825. Consd. Me Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 077. 


3781a.- Property conveyed to settlement trus- 

tees — ^Against unpaid sum covenanted to be 
brought into settlement.] — Upon the marriage 
of the bkpt. in 1802, the estate of the wife, 
consisting of freehold, copyhold & leasehold 
lands, were conveyed to tne use of the bkpt. 
&; his heirs, who covenanted with the trustees 
within six months after the mar^age, to pay 
to them £4,000 upon the trustee of the settle- 
ment. The trustees never demanded pay- 
ment. In 1806 the bkpt. sold part of the 
freehold premises, & he & his wife levied a 
line of the whole, declaring the uses of that 
part which was sold to the purchaser, but 
without making any declaration as to the 
. remainder. In 1812 the bkpt. conveyed all 
his estates to trustees for the benefft of his 
creditors. In 1813 the bkpt. covenanted 
that he & his wife would levy a One to the 
uses declared in the deed of 1812, & a fine was 
levied accordingly. The wife never sur- 
rendered the copyhold premises pursuant to 
the settlement 1802. In 1814 the com- 
mission issued, & the husband was declared 
a bkpt., his execution of the trust deed 1812 
being the act of bkpey. The trustees of the 
settlement proved tlio £4,000 under the 
commission signed the bkpt.’s certillcato : 
— Held : the tiTistees on behalf of the wife & 
children of the bkpt., had a lien upon the 
estates thereby conveyed & remaining unsold 
by the bkpt. to the amount of the £4,000.*—^ 
He Dicken, Exp. Dicken (1817), Buck. 115, 
li. O. 

Afifiotations : — Conid. lit'- Howell, WhiU5 r. Sowell, 11000] 1 
Oh. 80G ; Stammers v. Klliutt (1808), 3 Cli. App. lOri. 


Part XI. — Joint and Separate Estates -Bankruptcy of 

Firm or Partner. 


3793a. One partner a company — Compulsory wind- i 
Ing up — Rights of trustee.] — Where a receiv- 
ing order was made against a firm consisting 
of an individual & a co., & subsequently an 
order was made for the compulsory winding 
up of the co., &; liquidators were appointed, the 
ct. directed that the administration of the 
bkpey. should be conducted by the trustee in 
bkpey. & that assets collected by the special 
manager who had been appointed in the 
bkpey. should be handed over to the trustee 
in bkpey. Leave was given to amend the 
proceedings by making the petition & receiv- 
ing order against the partners “ other than 
the CO.” — Me Dobree & Co., [1929] B. & 
C. R. 1. - 


3832a. Claim under covenant void against creditor^ 
— Postponed to claims of Joint creditors of 
partnership — & of creditors against separate 
estate .] — Me Gumming & Weht, Ex p. Neilhon 
& Craig v. Trustee, No. 7155a, post. 

3900. Add, Annotationa Refd. Re Biddulph, 
Ex p. Burton (1843), 3 Mont, D. & De C, 
364 ; Stroud v. Gwyer (1860), 28 Beav. 130. 

3045a. Estate of undischarged bankrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of Joint liabilities In first bankruptcy.] 
— T. & M., partners in a firm, had be^m 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, there were unsatisfied joint 
debts in the bkpey. of the firm ; a subse- 


PART X. SECT. 6, SUB-SECT. 1. 

87$4 i. How right to retain lost — 
Froof againat bankrupt.} — He Lussikr, 
(19271 I D. L. K. 637 ; 61 O. L. 11. 
177.— CAN. 

PART XI. SECT. 1. 

8788 V. .1 — The separate credi- 
tors most be satisfied in full before the 
partnersbip creditors can rank, it as 
to partnership assets, the partnership 
creditors most first he satisfied in fnU 
before the separate creditors can rank. 


— Re Tayixjr V . Lkveys, [1923] 3 
D. L. R. 1134 ; 52 O. If. 11. 201 ; 2 
C. B. R. 890.— CAN. - 


8788 vl. .1— Hs Daum & 

PlJlBTZER, Ex P. MONROB (Oot.), 
(1^27 J 4 D. L. R. 744 ; 8 O, B. R. 446.— 

■p. Effect of auOwriaed aseignment by 
firm.] — An authorised assignment by a 
firm operates ss an assignment also of 
the separate estate of each partner. — 
Re COHBN 6c MABI.IK, Canadian 
C lUCDlT MBN'B 'TBUST AflSOCN., LTD. V . 
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Spivak. (1927) 1 D. L. R. 577 ; (1927] 
1 W. W. 11. 162 ; 22 Alta. L. It. 487.— 

CAN. 


St. Motion by trustee to have debtor 
declared partner in bankrupt firm — 
/Jebtor entitled, to be heard.] — Re Poi.- 
LAIiD, 11926] 4 D. L. it. 370.— CAN. 


PART XI. SECT. 3, SUB-SECT. 2.— C. 

SK. Money paid by partner under 
parinereJtip agreement on death of tjonk' 
Tupt partner to decmaed*B estate.] — He 
ENaEIJVND (Ont.), (1926) 4 D. L. R. 
1029.— CAN. 
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quent recdving order was made against M. | 
tinder wldoh he was again adjudged bkpt. : — 
Held : under 1914 Act, s. 83 (6) & s. §9 (1), | 
the unsatisfied balance of the joint liabiliti^ ! 
of the firm could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcv. 
—Be Moss, Ex p. Evbritt (1923), 93 L. J. Ch. 
98 ; [1923] B. A 0. B. 135. 

3981a. Meaning of ** solvent.**] — Re Beauchamp 
Bkos., No, 4116a, post, 

4089. Add, AnnoUUions : — Refd. Re Ounsbourg, I 
[1920], 2 K, B. 426; Moore v. Flanagan, 
[1920]! K.B. 919. 

4102a. Separate personal guarantees of 

partners.] — Re Dutton, Massey & Co., Fa; p. 
Manchester & Liverpool District Bank- 
ing Co., No. 3375a, ante, 

4108. Add, Annotation: — Consd. Re Dutton, 
Massey, Ex p, Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. • 

4116a. Right to administration of partnership 
assets.] — (1) Where a partnership has been 
dissolved by the bkpcy. of one partner, the 
general rule that the solvent partner is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 
pawner is an infant, but, acmble, such solvent . 
infant partner may apply to the ct. by an . 
adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
, senting the bkpt. partner, ho holds the 
partnership assets in trust for discharging the 
partnei*ship liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
such assets, the person so dealing is account- 
able for any part of the assets which he may 
have received. 

(3) 1 suppose that so long as the members 
of this partnership were solvent— I mean by 
“ solvent ” were not judicially declared bkpt. 

. . . (Vaughan Williams, J.). — Be Beau- 


champ Brothers, Ex p, Carr (1896), 75 

L. T. 316; 3 Mans. 207. 

4152a. Right to follow assets misapplied-— Acalnst 
p^y with notice of breach of trust.]— Fc 
Beauchamp Brothers, Ex p, Carr, No. 
4116a, ante, 

4165. Add, Annotation : — ^Distd. Re Douglas, Ex p, 
Douglas* (James) Exors., [1930] 1 Ch. 3424 

4167. Add, Annotation : — Consd. Be Douglas. Ex p, 
Douglas* (James) Exors., [1930] 1 Cfii. 342. 

4172. Add, Annotation : — Refd. Be Douglas, Ex p, 
Douglas* (James) Exors., [1930] 1 Ch. 342. 

4186a. Share of deceased partner ascer*- 

talned before adjudication.] — The rule that 
in the bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may be 
inapplicable when the share of the deceased 
partner has been ascertained before the adju- 
dication in bkpcy., & no joint liability can be 
shown to exist. On the death of a p^ner in 
a London firm a sum was found due to his 
estate from the surviving partners in respect 
of his share in the business, & certain claims 
&> accounts between the deceased partner 
& another firm in Dundee, of which during 
his life ho was also a partner, & which firm 
was after the death of the deceased partner 
a creditor of the lx>ndon firm, were alro com- 
promised & settled by his exors. before the 
bkpcy. of the Ijondon firm ; —Held : the 
proof of a debt put in by the deceased 
I)artner*s exors. in the bkpcy. of the Ixmdon 
firm ought to be admitted. — Be Douglas, 
Ex p, Douglas* (Jambs) Executors, 
[1030] 1 Ch. 342 ; 142 L. T. 379 ; [1929] 
B. & C. B-. 70 ; suh nom. Be Douglas, 
Douglas &> Hill v. Myers (J. B.), 99 
L. J. Ch. 97. 

4217. Add, Annotations : — Apld. Houghton v, 
Nothard, Lowe & Wills, [1928] A. C, 1. Refd. 
Houghton V. Nothard, Lowe & Wills (1927), 
44 T. L. R. 76. 


Part XII. — Priority of Debts. 


4279. Add. Annotations : — Refd. Be Webb (Smith- 
field, J^)nd()n, [19221 2 Ch. 369 ; Re Cockell, 
.lackson r. A.-G., [1931] 1 Ch, 389. 

4281a. “ Local rate ** — Land drainage rate.] 


— A land drainage rate levied by a drmnage 
board constituted under Land Drainage Acte, 
1861 (c. 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1914 
Act, B. 33 (1) (o ). — Be Bllwood, [1927] 


PART XL SECT. 6, SUB-SECT. 1. 
•». IHght to ctaim for money ad- 
vanced to partner after ineffedive die- 
aolu/ion.!-— 2?e Walkeam, 11026] 1 
D. L. R. 274 ; 68 O, L. H. 141 : 7 C. B. R. 
4,— CAN. 

PART XIl. SECT. 1. 6UB-8E0T. 8. 

•b. Claim by Workmen*s Compen- 
sation Board-— For arrears of payment of 
asseesmenta,] — COaim refiwea. — W ork- 
lilRN*B OOMTKNSATION BOARD V. EDOAR, 
I1J924) 3 D. L. iv, 873 ; G924J 2 
W. W. R. 666 ; 20 Alta, L. R. 38.6.— 
CAN. 

§0. ExM of prioHtp.y-Re 

Sykh,Ex p. Workmen^ Oompbnsa- 
TiON Board (Oat.). 119271 8 D. L. R. 
802 ; 8 0. B. R. 27k— CAN. 

PART XII. SECT. 1, SUB-SECT. 4. 
■d. Oeneral rule ] — The Grown has 
a prorogative right to be paid upon a 
distribution In okpoy. In piiortty to 
other nnsQonred oreditota, but it is 


merely a right of preferonoe In the 
administration of the estate. — Re 
Toronto Metal & Waste Co. (1921), 
67 D. L. R, 111 : 61 O. L. R. 287 ; 
2 O, B. R. 138.-^AN. 

af. .] — Whore the Crown is 

an unsecured creditor for taxes owing 
by bkpt., the Crown will take prefer- 
enoe over all other seoured oredltors 
in respect of those taxes. — Be Noel, 
Ex p, Qrayelbouro Town (1922), 66 
D. L. R, 754 ; 2 a B. R. 645.— CAN. 

aj* .1 — He Standard Phabmaot, 

Ltd., He Alberta Protinck*9 Claim 
(Altd.). [1926] 2 D. L. R. 300 ; [1926] 
1 W. W. R, 773.— CAN. 

ak. Tr%istee enHUed to set off pay- 
ment of taxes against claim of lanatord 
for arrears of renl.l — He Qrantbau, 
Ex p. DoTLr. (19231 8 D. L. R. 94 ; 
4 C. B R. 168.— CAN. 

4280 U. Water rede.)— He 

Am Abranqimo Debtor. 11921] 2 
I. R. 1.— m, ' 

4880 iiL light rates,] — He 
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BIathssom, Ex p. Prince Albert 
(ChTY). [1924] 1 W. W. R. 129 ; [1924] 
1 D. L. II. 200 ; 18 Sask. L. R.— CAN. 

4280 iv. Electric power rates.] — 

Be Dbokkr’8 Delicatesbrn, [1925] 1 
D. L. R. 052 ; 66 O. L. R. 140 ; 5 
O. B. R. 208,— CAN. 

4280 V. Crown Timber Act, 

1927 (c. 38), 8. 2 (1).]— The word 
" rates " in above sub-sect, means the 
price which any Ucencee is required 
to pay for the timber tod>e cut under 
his licence, & does not mean the ** taxes, 
rates, or assesaments ** which under 
Bkroy. Act, 1927 (o. 11), a. 126, may 
be levied or imposed upon the debtor 
or upon any property or a bkpt. under 
any law, Dominion or of the Pro- 
Tiuce. — lie Hardv, [1929] 1 D. L. R. 
300 ; 63 O. L. R. 346 : 10 C. B. R. 288. 
—CAN. 

b I. — .]— He Intbbkatiomal 

Metal Works, Ltd.. He p, R., [1925] 
1 D. L. R. 309 : 5 C.B. R. 378.-OAN. 

b il. —.1 — Canadian Cbbdtt 
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1 Oh, 465 ; mib nom. Be Bllwood, Em p, 
Bivbe Dkb Drainage Board v. Hooson, 
96 L. J. Oh. 170 ; 136 L. T. 696 ; [1927] 
B, & 0. R. 68, D. 0. 

4284. Add, AnnotcUions : — Refd, Re Webb (Smith- 
field, London, [1922] 2 Ch. 369 ; Re CockeU, 
Jackson v. A.-G., [1931] 1 Ch. 389. 

4295a. Helping employer to perfect 

invention — Under agreement for payment 
out of profits.]— ==Where a clerk assisted his 
master in perfecting an invention, for which 


a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 
agreement had no reference to his duties as 
clerk ; — Held : he was^ not precluded from 
proving for his remuneration as a clerk, or 
from receiving three months* salary in full. — 
Re Bluns, Ew p, HiCKiN (1850), 3 De G. &: 
Sm. 662 5 19 L. J. Bey. 8 ; 14 L. T. O. S. 
469 ; 14 Jur. 405 ; 64 E. B. 651. 
i. Add. AnnoiaHan : — Consd. MoHarty v. 
Begent*s Garage & Engineering Co. (1920), 
90 L. jr. K. B. 783. 


Mbn*b Trust Assoon. v, Edmonton 
City. [1926] 2 D. L. R. 626 ; [1926] 1 
W. W. R. 747 ; "21 Alta. L. R. 160 ; 6 
0. B. R. 687.— CAN. 

b in. Municipal Uixes.] — Re 

Canada Pbssrrvinq Co. (Ont.)» [1928] 
2 D. L. R. 629 ; 10 C. B. R. 63.— CAN. 

0 1. Bvsiness taxes,] — Re West 

(P. B.) & Co. (1921), 62 D. L. R. 207 ; 
60 O. L. R. 631 ; 2 O. B. R. 3.— CAN. 

o il. .1 — Where a township 

or municipality la, by a provtncliu 
Btatute, made a preferred creditor in 
reapeot of business taxes, this prefer- 
ence disappears when the statute is 
repealed by a dominion statute. — Re 
Nori., ISx p. Qravi.lbouuo Town 
(192^, 65 D. L. R. 7r4 ; 2 C. B. R. 
646.— CAN. 

0 iU. .] — A municipal 

corpu. is not entitled by Bkpoy^ Act, 
s. 61 (6), to priority over other creditors 
of bkpt., for bnsinees taxes in respect 
of which no distress has been hiade. — 
Re Ceciltan Co. (1922), 69 D. L. R. 
679 ; 61 O. L. R. 649 ; 2 C. B. R. 610. 
—CAN. 

Q ly, .] — 0lty is in 

respect of bosiness tax a scoured 
creditor. — Re Matheson, Ex p, Princk 
Albert (City), [1924] 1 D. L. R. 260 ; 
[19^n^W. W. R. 129 ; 18 Sask. L. R. 

ov. .]—/?« Stand^d 

PflARMAcnr, Ltd., Re Alberta Pro- 
vince's Claim (Alta.), (1926] 2 D. L. R. 
300 ; [1920] IW.W. R. 773.— CAN. 

o vl. Dominion taxes — Over 

taxes due to municipality.] — Held: 
Dominion taxes preferred. — Re Adams 
Shoe Co., Ex p. Town op Pene- 
tanouishenr, [1923] 4 D. L. R. 927. — 
CAN. 

o vii. Income tax.] — Re Le 

Blanc. [1924] 3 D. L.R. 266.— CAN. 

ovili. .] — Held: balance of 

income tax entitled to priority. — Re 
Orr, [1924] 2 I. R. 120.— IR. 

0 iz. .] — U. V , Lithwick 

& Cole (1921), 20 Kxch. C. R. 293.— 
CAN. 

0 X, Poll tax.] — Re Lb Blanc, 

[19241 3 D. L. R. 256.— CAN, 

0 xl. Sates taxes,] — Held: the 

Crown was entitled to priority over all 
other nnseenred creditors In respect of 
sales taxes. — Re West (F. E.) Sc Co. 
(1921), 68 D. L. R. 772 ; 60 O. L. R. 
631 ^ 2 C. B. R. 3.— CAN. 

ezif. .] — Held: a creditor 

oonld not rank as a seonred creditor in 
priority to the claim of the Crown for 
taxes on sales of goods to debtor.— Rs 
Nicholson Sales Sc Servicb CIorpn., 
[1924] 3 Di L. R. 693 ; 4 C. B. H. 692. 
—CAN. 

FTor revenue taxes,] — See cases 

In Part XII.» Sect. 1, sub-sect. 6. post, 

oziil. Taxes assessed prior to 

assiffnment,] — Held: the city had a 
preferential lien on the goods of the 
assismor for the above taxes. — Re 
McEbnzib, [19241 1 W. W. R. 159; 
4 C. B. R. 492.— CAN. 

.] — Beid: debtor's chattels 

subject to seisure for arrears of taxes 
by the munieipaUty even in the hands 
of the trustee. — Re HARRiBOir (1922), 
69 D. L. R. 668 ; 61 O. L. R. 684 ; 
2 a B. B 360.— CAN. 


d U. .j— 

55 O. L. R. 196 : 


Re Lauranob (1923), 
; 4 C. B. R. 349.— CAN. 


si. Claim of inspector of taxation,] 
—Re MoKknzik, [1924J 1 W. W. R. 
169 ; 4 C. B. R. 492.-^AN. 


PART XII. SECT. 1, SUB-SECT. 5. 

sm. Bias of court in favour of 
creditor,] — The right of a creditor for 
arrears of wages to stand as a preferred 
oreditor will be oonstrued by the ot. 
with a bias in favour of the creditor. — 
Re Corson Shoe CJo., [1924] 1 D. L. R. 
555.— CAN. 

428B ix. ARer judgment re- 

covered .] — The claim of a wage-earner 
to pHority for his wages remains a 
claim for wages oven after judgment 
has boon 1 % covered. — Ball v, Thorne 
(1920). 46 Cy. L. R. 261 i 60 D. L. R. 
85.— CAN. 

4285 z. Earned within three 

moTdhs of bankruptcy,] — Helfl : a 
workman could only rank as a pre- 
ferred oreditor for wages earned within 
three months ot the bkpey. — Rodden 
V, Goodman (1922), 67 D. L. U. 635. — 
CAN. 

4285 xl. .]—Held: the 

director & president 6c the director Ik 
seoretarj' 'treasurer of bkpt. oo. were 
eutiUoti to priority for wages or 
^alaiies in rennect of services rendered 
to bkpt. Ot. diiring the three months 
before the dale of the assignment. — 
Re Eastern Ontario Milk I’roducts 
Ck).. [1923] 1 D. L, R 601 ; 62 O. L. K. 
67 ; 21 O. W. N. 483. - CAN. 

4286 xil. ,] — Ueld: a 

claim for wages was not ontitlod to 
priority not being earned within 
three months immediately prooedlug 
the receiving order. — Re (Continental 
PUDLISHINQ Oo., Ex p. DAVIB & SlM- 
MON8, (19241 1 D. L. R. 339 ; 4 C. B. R. 
343.— CAN. 

4285 xiii. 5?. P. Re Olympia Cafe 
Co.. Ltd., Exp. Bedali (Man.), [19271 
1 D. L. R. 907 ; [1927] 1 W. W. R. 
131.— CAN. 

4286 xiv. Commission 

payable when poods shipped — Services 
rendered more than three months before 
bankruptcy — Goods shipped within three 
months of hanlcrupU:v.] — Held: the 
salesman could not rank as a preferred 
creditor in respect of such commission. 
— Re Hercules Rubber CJo.. Ex p. 
Allan. [19241 1 D. L. R. 099; 4 

C. B. R. 655.— CAN. 

4285 zv. Allowaance for ex- 

penses.] — Whore a person is employed 
as a travelling s^esman Sc is given his 
expenses in addRiqn to his salary, be 
may claim to stand as a preferred 
creditor as regards both bis salary Sc 
his expenses. — Re Corson Shoe Co., 
[1924] 1 D. L. R. 666.— CAN. 

4285 xvi. — — Truck driver furnish- 
ing truck, gas d: oil — I*rioritv for time 
only.\—lU Sexton, [1931] 1 D. L. It. 
667.— CAN. . 

4289 fa. .1— A 

travelling salesman, selling goods on 
oommissfon, was allow'od by debtor co. 
to sc^ their goods at specified prices, 
any goods sold by him to bo invoiced 
to the customer at the price at which 
he sold, tk he to be iJloWed the differ- 
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enoe between the net prloo Sc his selling 
price : — Held : not entitled to priority. 
— Re Speciality Bags, Ltd., [1923] 

1 D. L. R. 827 : 53 0. L. R. 365 ; 

3 C. B. R. 617.-^AN. 

4289 i b. — ,] — Re Van- 

couver Dress CJo., Ltd., [1931] 3 
W. W. II. 220.— CAN. 

4292 i. Accountant — Monthly 

salary — Part time employment.}— Held : 
he was a servant Sc entitled to rank as 
a preferred creditor. — Re Qokdban 
Furniture Co., Exp, Sladden, [1923] 

4 D. L. R. 1108 ; [19231 3 W. W. R. 
630.— CAN. 

4298 1. Company official — 

Director.] — The mere raot that a 
director who olaims priority for wages 
is a superior olllcor of a'oo. docs not 
of iteolf deprive him of priority. The 
real question is whether the person 
maldug the claim has contracted to 
render service to tho oo. beyond what 
would come within tho scope of his 
duties as a statutory uffloer. — Re 
Eastern Oni'ario Milk Products 
Co., [19231 1 D. L. R. 691 ; 21 0. W. N. 
483 ; 52 O. L. U. 67.— CAN. 

PART XII. SECT. 1, SUB-SECT. 6. 

h 1. .1 — Tho preferential rights of 

a landlord are restricted as provided 
by Landlord Sc. Tenant Act, s. 38, Sc 
a landlord cannot claim to rank os a 
preferred creditor In respect of sums 
voluntarily paid by him for taxes 
owing by bkpt. — Re Crystal, [1026] 

2 D. L. R. 840 ; 69 (). L. 11. 44.— CAN. 

h ii. Under Landlord* s Rights 

{Bankruptcy) Act, 1924 (c. 12) (Alta.), 
8. 3.] — The above sect, entitles a land- 
lord to priority to tho oxttmt of the 
amount limited thereby over all 
bkpt.'H sccuretl orodltors, Incliidlrig tho 
Crown. — Re .Standard I’daraiacy, 
liTD., Re AnnraiTA Province's Claim 
(A lta.), (1920) 2 D. L. H. 300 ; [1920J 
1 W. W. It. 773.— CAN. 

h ill. Cannot be deprived of 

preferential lien— Except by agreement.] 
— Re Milner, Ex p. Forbes (Ont.), 
[1926] 2D. L.R. 988 ; 7 O. B. R. 319.— 
CAN. 

■ 1. Special covenant, 1 

— Held : notwithstanding a olauso 
in a lease as to acceleration rent, tho 
landlord was only entitled to rent for 
tho time tho premises wore occupied 
by the trustee. — Canadian Credit 
Men's Trust Ahhoon. v, Monka (1924), 
34 13. C. It. 99.- CAN. 

•n. Arrears of rent — Priority over 
— War revenue tftxea.] — Re Soix)MONS 
Bochner Fur Co., (1924) 1 D. L. K. 
086 ; 53 O. L. It. 497 ; 24 O. W, N, 42. 
—CAN. 

■p. .1 — The Oown 

claiming under War Revenue Tax Act 
Sc a landlord for arrears of rent rank 
inter se aroording to their priority in 
time.— Re Davis, (1924J 3 D. L. It. 
656 ; 4 C. B. R. 698.-^AN. 

•q. Sales tax. 1 — Re Caixmjs 

Co., Ltd., Ex p. McGuire, [1926] 3 
D. L. R. 809 : 67 O. L. It. 272; 6 
C. B. R. 763 ; revag., [19261 2 D. L. R. 
246,— CAN. 

sr. Taxes due under 

Income War Tax Act, 1917.1— 
Humbkrstonb (3oal Co., I/td,, Ex p. 
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4884a. Wife— In respect of annuity for main- 
tenance of husband’s household.] — ^Where an 
annuity is secured to a wife oy an ante- 
nuptial settlement to be expended in main- 
taining the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 
be paid the amount in preference to the other 
creditors. — ^B ibkett v. Purdom, [1896] A. 0. 
371 ; 11 E. 184, H. L. 

4885a. Bond to secure annuity taken In 

payment.] — Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband. — Re Slade, Crewkerne United 
Breweries, T/td. v. Slade, [1921] 1 Ch. 160 ; 
89 L. J. Oh. 666 ; 124 L. T. 232 ; 64 Sol. Jo. 
668 . 


4886. Add. AnnoUstione : — Consd. Be Slade, Orew- 
keme United Breweries v. Slade, £1921] 1 Gh. 
100. Dlstd. Be Gumming & West, Ex p. 
Neilson & Graig v. The Trustee, [1929] 1 Oh. 
634. 

4338. Add. Annotation : — Refd. Be Wombwell 
(1921), 37 T. L. E. 626. - 

4342. Add. Annotations: — Consd. Be Eegent 
Finance & Guarantee Gori)n. (1030), 69 
L. Jo. 283. Refd. Be Wilson, Ex p. Sala- 
man. The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. 

4345. Add. Annotation : — Refd. Bennistoun v. 

Dennistoun (1926), 69 Sol. Jo. 477. 

4858. Add. Annotation : — Refd. Be .Slade, Grew- 
kcme United Breweries v. Slade, [1921] 1 Gh. 
160. 

4353a. Debt left on deposit with debtors.] 

— A creditor for a sum of £100,000 of a firm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 
with them until. Jan. 1932, at interest, with 


National Trust Co., Ltd.. [19251 3 
D. L. n. 164 ; (19261 2 W. W. H. 68 ; 
6 0. B. R. 719; rwag., [192.6] 1 
W. W. It 964 ; 6 C. B. U. 639.— CAN. 

■t. I^ees dr expenses oj 

trustee.] — The trustee *fl olalm for his 
fees & expenses always precedes the 
Oniwn's claim for taxes under War 
Revenue Tax Act, but if the landlord's 
claim arose anterior to that of the 
Crown, then the trustee's claim will 
oount after the landlord's & will pr'c- 
code the Crown’s claim. — L'e Dav i, 
[192413 1), L. It. 660 ; 4 C. B. K. 698.- 
OAN. 


•V, Landlord mortgagee— Mortgagor 
attorned tenant.] — By virtue of Bkpcy. 
Act, H. 120, sect. 3 of Landlord’s 
RlgrhtH (Bkpcy.) Act, 1924. of Alberta, 
& sect. 106 of Land Titles Act of 
Alberta, a int^ec. to whom the uitKor. 
has atlAirned as tenant is entitled on the 
bkpcy. of tho niljjror. to be iiald out, 
of the proceeds of the dislrainnblu 
assets in tho lauds of tlio trustee, in 
priority to all other dehis, for three 
months' aiToars of rent, the costs of 
dlstn^ss. If any.- /te PoitTEit & 
Canadian Bank of Commeiu'k, IJ930] 

I W. W. B. (5J ; [1930] 1 D. L. K. 909 ; 

II O. B. H. 219.- CAN. 

■w. Covenant by frnaiii fo paytaxrs 
other expenses.] — A landlord can only 
rank as a preferred creditor in respect 
of arrears of rent, Ik, this is so even 
where tho lease stipulatas that the 
tenant shall make other payments, 
namely a portion of the taxes & costs 
of hoatlnff tho proinisos. — tie Stanlky 
Mills Co. (1924), 27 U. W. N. 123; 
atfg.. (19241 3 D L. U. 40 ; 4 C. B. K, 
065.— CAN. 

■X. Costs of distress,] — lie MolvKNzm, 
(19241 1 W. W. 11. 159 ; 4 C. B. U. 
492.— CAN. 


PART Xll. SECT. 1, SUB-SECT. 9. 

f 1. Debt not being debt for 

taxes, rates or assessments.] — Tho Crown 
in the rkrht of a province has no 
priority over other oredltDrs of bkpt. 
with n^spect to a debt duo to It whlcb 
is not a debt for taxes, rates or assess- 
ments. — lie Cardbton U. F. A. Co- 

OPERATIVB ABSOCN., I/TD., JRe PllO- 
VINCB OF Albrkta. [1926] 4 D. L. H. 
807 ; (19261 3 W. W. U. 651.— CAN. 

fil. .] — Re Standard 

PnARMAOY, Ltd., Re Alberta T»ro- 
VINCK'B OlAlM (Alta.), [1920] 2 B. L. R. 
300 ; [19261 1 W. W. R. 77l— CAN. 


T I. Salea foxes.] — Sales taxes 

dno to tho Dominion Govt, under 
Speoial War Revenue Aot (Dom*), 
1016 (c. 8), as enacted by 10 4c 11 
Geo. 6, o. 71, are merely debts dno to 
the Crown, not expressly chai«red upon 


tho assets of debtor. — Re West (F. E.) 
& Co. (1921), 62 D. L. R. 207 ; 60 
O. L. U. 631 : 2 C. B. R. 3.— CAN. 

r 1 a. .1—12 & 13 Geo. V. 

(c. 47), amondlnx Special War Revenue 
Act, 1916, & by sect. 17 makiiiff tho 
taxes to which it refers a lion or charfire 
upon the property of a debtor In favour 
of tho Crown, & directing that this 
lion shall prevail, notwithsmnding the 

{ irovisioDS of tho Bkpcy. Act, docs not 
n terms repeal the Bkpoy. Aot ; & 
the repeal of sect. 17, in 1926, by 16 & 
16 Geo. V. (c. 26), s. 9, loaves the 
prtTogatlve right to prior payment in 
a case of bkpcy. untouched. By 
sects. 86 & 51 of the Bkpcy. Aot, the 
Crown has surrendered its prerogative 
to bo paid debts duo to it in priority 
to debts due to a subject, save only* 
debts that fall within sect. 61, sub- 
floct. 0. — lie Mooiik (D.) Co., Ltd., 
11928] 1 D. L. R. 38.3: Cl O. L. R. 
434 ; 8 O. B. R. 338, 479.— CAN. 

r 1 b. .] — lie WiLNKK (Ont.), 

[1928] 2 D. L. R. 396 ; 8 G. 13. R. GIG.— 
CAN. 

r i 0 . .1 — lie A. PuoriNi & 

Co., [1929] 2 D. L. R. 558 ; 63 O. L. Li. 
622 ; 10 C. B. R. 408.— CAN. 

rid. fie Tyiieu Co., 

[1930] 4 1). L. R. 320 ; 11 C. B. K. 
479.- -CAN. 

r ii. Charge against gmtds ad- 

milled 08 8eillcr*s effects.] — Held: to 
t-ttke priority over the lien for costs 
given an execution credit-or. — lie 
Wiley, lie Anthony Salt Co., lie 
Chown'h Customs Duties Claim. 
(10251 4 D. L. R. 790: (1926) 3 

W. W. tt. 683,— CAN. 

r ill. Health Insurance con- 

tributioTis.] — On a claim for arrears 
duo in respect of Health Insurance 
contributions, nlk^cd to bo recoverable 
as Crow’u debts ranking next after the 
usual preferential payments : — 1/c/d : 
Hcalt.li Insurance contributions were 
recoverable only os a civil debt. — Re 
Lindsay, (19261 N, 128.— IR. 

r iv. Debt due to Land Com- 

mission.] — Held: a preferential debt. 
—Re Maloney, [19261 1. R. 202.— IR. 

sa. Surety paying Croum debt.] — A 
surety who has paid tho indebtedness 
of the principal debtor to the Crown is 
cniitlod to stand in the same position 
08 tho Crown & to oxei'cise its remedies 
for the roooverj' of the dtdit. — Re PAim: 
Fkrkbs Phonograph Co. of Canada 
(1921), 64 D. L. R. 628 ; 60 O. L. R. 
644 ; 2 C. B. R. 21,— CAN. 

PART Xll. SECT. 1, SUB-SECT. 10. 

Fees <(' expenses of trustee.] — See 
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coses in Part VII., Sect. 6, sub-sect. 2, 
A., ante. 

t I. .1 — Crawford & Co. v. 

Hunters & Co. (1817), 1 Nfld. L. R. 
43.— NFLD. 

t ii. .1 — Fergus & Glen 

Insolvent Estate (1831) 2 Nfld. 

L. It. 27.— NFLD. 

4331 I. Judgment creditor — Regis- • 
iered certificate of judgment.] — A judg- 
ment creditor of a bkpt., who has 
rogistenrd a oertifleato of judgment 
with the district registrar, is not en- 
titled to a lieu against the estate for 
the costs incurred in obtaining the 
judgment. — Re Yawoski (1022), 66 
D. J.. R. 570 ; [1922] 1 W. W. R. 296; 

2 C. B, R. 181.— CAN. 

d 1. .] — Held : tho trustee 

in list pay the sborlff’H fees & charges, 
including poimdago ^ tho costa of tho 
execution creditor in priority to all 
other charges or claims. — He Toronto 
Mktal & Waste Co. (1921 ), 67 D. L. R, 
111 ; 61 O. L. R. 287 ; 2 0. B. R. 138. 
—CAN. 


e i. — .} Re Campkell River 
Milt>j, Ltd., (1031] 2 D. L, R. 946. - - 
CAN. 


sb. Costs of action continued by 
trustee — With authority of court ,] — 
Held : co.'^ts incurred after the insol- 
vency preferred. — Myrrson v. Green 
k Homes (1922), 68 D. L. R. 209.— 
CAN. 


m i. Price of goods supplied to debtor 
— IVith approval of trustee — For con- 
iinuation of business after hankrupicy.] 
—Held : accounts for such goods pie- 
ferrod. — Re MOKUIS, [1923] 3 D. L. R, 
848 ; 63 O. L. R. 36.— CAN. 

*c. Money-lender,] — In no case can 
a person who lends money to another 
before tlio latter’s bkpcy. rank as a 

{ ) referred cieditor for the money so 
oaned. — Rodden v. Goodman (1922), 
67 D. L. R. 636.— CAN. 


sa. aoiiciior — i^osis oj jpreparvng 
authorised assignment.] — Re Jacobson. 
Fx p. OOLDBEKO (N, B.), [19271 2 
D. L. R. 363 ; 8 C. B. R. 258.— CAN. 


Be. A rrcars ofmaintena^ of lunatic.] 
— A person of unsdimd mind having 
died insolvent, arrears due for mainte- 
nance to tho institution where he had 
been kept were allowed after debts duo 
to tho Crown, & in priority to the taxed 
costs of his committee. — Re Maguire. 
[19231 1 I. R. 108.— IR. 


PART XII. SECT. 2, SUB-SECT. 1. 

4335 viii. Payment of debt 

by uife as surety for hu^fand.j—Held : 
wife not a deferred cieditor. — Re 
Barron, Ex p. Babbon, [1084] 4 
D. L. R. 1307 ; 4 C. B. It. 624.— CAN. 



VoL IV.— Bankntptoy. Oases 4358a — 4669a. 

commission to be paid to nominees of the modation bills drawn by F. on A; accepted by 

creditor — ^namely, O. As his family ; & it the firm for which, as between F. A; the firm, 

was further agreed that O. should be credited F. through not having supplied the necessary 

with a share of the firm’s profits, which in funds, was liable) F.’s liability arising in every 

fact he subsequently drew from the firm. case from contractual liabilities undertaken 

In July, 1920, the debt was, by the direction by F. towards the firm at dates earlier than 

of the creditor, transferred in the books of Mar. 2, 1926 : — Held : upon the proper con- 

the debtors td F., who agreed with the debtors struction of the agreement of May, 1918, the 

to leave the debt on deposit with them until creditor did not advance money to the debtors 

Jan, 1932, upon the conditions expressed in on a contract that she should receive a share 

the former agreement, as if F.’s name had of the profits of their business within Partner- 

been inserted therein instead of the name ship Act, 1890 (c, 39), s. 2 (3) (d), with the 

of the original creditor. On Feb. 24, 1926, result that O.’s proof for the £100,000 was not 

F. transferred the debt in equity to O., A liable to be postponed to the claims of the 

on Mar. 2, 1926, the debtors liad notice of other creditors. — He Pinto Leitb & 

that assignment. On Mar. 16, 1926, a receiv- NbphBws, p. Des Olivaes (Visoonde), 

ing order was made against the debtors on [19291 1 Oh. 221 ; 98 L. J. Oh. 211 ; 140 L. T. 

their own petition, & shortly afterwards 687 ; [1928] B. & O. R. 188. 

they were a^udicated bkpts. Between 4357 . Add. AnTiotations ;-~-Consd, He Oumming 
Mar. 2, 1926, & the date of that order F. & West, £* 0 : p. Neilson A Craig v. The Trustee, 

became indebted to the firm m the sum of [1929] 1 Ch. 534. Refd. He Slade, Orew- 

£16,000 for moneys expended by the firm kerne United Breweries v. Slade, [1921] 1 Ch. 

between those dates in taking up accom- XOO. 


Part XIIL- Distribution of Estate and Payment of Dividends. 

4366a. Agreement lor distribution contrary to i Fenton Texiiio Aswocn. (1930), 99 L. J. (Ui. 


bankruptcy laws — Void.] — Staines v. Wain- 
WRIGHT (1839), 6 Bing. N. 0. 174; 8 Scott, 
280 ; 9 L. J. 0. P. 107 ; 133 F. K. 68. 
AnTiotation : — Distd. Prince r. Havvortb, [1905] 2 K. B.* 7«8. 

4403. Add. Annotations Apld. Re Home A 
Colonial Insce. (1928), 44 T. L. R. 718. Refd. 
Re Gurwiez, Exp. Trustee (1919), 88 L. J. K. B. 
740. 

4432. Add. Annotaiion : — Consd. He Fenton, Ex p. 


358. 

4433. Add. Annotation : — Distd. Re llouldor, [1029] 
1 Ch. 205. 

4484a. Proof subsequently reduced.] — Re 

Sbarle, Hoarb a Co., No. 3210a, ante^ 

4487. Add. Annotation : — Refd. Dewo v. Dowo, 
Snowdon v. Snowdon, [1928] P. 113, 

4494. Add. Annotation : — Refd. Re Homo A 
Colonial Insce. (1928), 44 T. L. R. 718. 


Part XIV. — Administration in Bankruptcy of Estates of 

deceased Insolvents. 


4545. Add. Annotation : — N.F. Ijattor v. Juckes 
(1926), 42 T. L. R. 723. 

4547. Add. Annotation : — Refd. Re Sarjeant , 
[1923] 2 Ch. 302. 

4549. Add. Annotation Consd. Rc Cockell, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

4551. Add. Annotation : — Refd. Re Cock<dl, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

4555a. Adjudication before death.] — 

Debts incurred for necessaries bv a bkpt. 
after adjudication, A also funoral expenses 
to a reasonable amount, may properly be 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect, does not deprive the bkpt. of those 


fruits of his personal exertions which are 
necessiiry to enable him to live ; in other 
words it is only the surplus over A above that 
which vests in the trustee (Tomlin, J.). — 
Re Walter, Slocock v. Official Reobiveb, 
ri929] 1 Ch. 647 ; 98 L. J. Ch. 403 ; 141 
L. T. 319 ; [1929 ) B. A U. U. 63. 

4556. Add. Annotations : — Refd. Re Webb (Smith - 
field, London), [1922] 2 Ch. 369 ; Re Cockell, 
Jackson v. A.-G., [1931] 1 Ch. 389. 

4559a. Administration of estate of undis- 

charged bankrupt — Right to after-aoqulred 
property.] — Rc Saiweant, No. 1808a, ante. 
.] — notVf Bkpey. (Amend- 
ment) Act, 1026 (c. 7), 8 . 3. 


PART XII. SECT. 2, SUB-SECT. 3. 

»e. Agreement topo8tj)onc ** personal *’ 
claims — Wtieiher claim on mortgage 
included .] — Birkett v . Suer win - 
WIIXIAMS, U931J 3 D. L. R. 485.— 

CAN. 

PART XIII. SECT. 6. 

sf. Refund — Action in county court 


to recover money paid in error.] — Held : 
not maintulnable, it not belnar open to 
tho judge to go behind the declared 
dirldond. — M cLennan e. Carter, 
[1927] 1 B. L. K. 376; 59 N. S. K. 
64.— CAN. 

PART XIV. SECT. 1. SUB-SECT. 1. 

■g. Time of insolvency,]- -Upon a 


petition for the adminiatration in 
bkpoy. of a deceased debtor's estate it 
Is sufficient to establish tliat tho estate 
was Insolvent at the date of the heariiur 
of the petition. — Re Noniuus (Aj^ed) 
(1929), 29 8. R. N. S. W. 330; 46 
N. S. W. W. N. Ill ; 1 A. B. O. 39.— 
AUS. 


29 



Caaet 4819—6050. English and Empibe Digest Supplement. 


4819. Add, Avnoiation : — Refd. Re Mathieson 
(1026), 70 Sol. Jo. 1101. 

4836. Add, Annotation : — ^Refd. Rs A Debtor, 
[1928] Oh. 199. 

4850. Add. Annotation : — Consd. Bottomley v. 
West Derby Assessment Committee, etc. 
(1931), 47 T. L. B. 468. 

4867. Add, Annotatum : — Refd. Re Barley, [1923] 
1 Oh. 177. • 

4860. Add, Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 


4869. Add, Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

4878. Add, Annotation : — Consd. Be Barley, [1923] 
1 Oh. 177. 

4876. Add. Annotation : — Refd. Re Barley, [1923] 
1 Oh. 177. 

4888. Add. Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

4894. Add. Annotation : — Refd. Be Barley, [1923] 
1 Oh. 177. 

4914a. Point not taken in court below.] — 

lie Debtok. (No. 16 of 1922), Ex p. The 
Debtor, No. 875a, ante. 


Part XVIII. — Order of Discharge. 


5023. Add. Annotation : — Consd. Be Kutner, [1921] 
3 K. B. 93. 

5035a. Payment of money in consideration of — 
Void.]— A.. an insolvent, haying petitioned 
the ct. for the relief of insolvent debtors to be 
discharged out of custody ; & having been 
brought up before that ct. to bo examined.^ 
was opposed by B., a creditor, & remanded.' 
to a future day. Before that day arrived, 
0., who acted as the attorney of A., in con- 
sideration of B.*s withdrawing his opposition 
to A.*s discharge, undertook that B. should 
be the sole assi^ee of A estate, & should 
receive £100 out of it vithin three weeks 
from his appointment : — Reid : this agree- 
ment was contrary to the policy of the 
insolvent act, & therefore void. — Murray v. 
Beeves (1828), 8 B. & C. 421 ; 2 Man. & By. 
K. B. 423 ; Dan. & LI. 101 ; 108 E. B. 
1099 ; 8idf nom. Murray v. Beid, 0 L. J. 
O. S. K. B. 348. 

A nnotafwna :—Apld, Hall v. Dyson (1852), 17 Q. B. 785. 
Consd. Lo vita’s Claim, [1894] 3 Ch. 3G5. Refd. Qilmour 
V, King (1833), 3 Tyr, 681. 

5085b. — — .] — An agreement by the attorney 

of an insolvent with one of the creditors, who 
has given notice of opposition to the in- 
solvent’s discharge, to pay such creditor’s 
certain sum of money in consideration that 
ho will withdraw his opposition, is void ; 
such consideration being contrary to the 
policy of the Insolvent Debtors Act, & a 
fraud upon the other creditors, although it do 
not appeal* that the money is to be paid out 


of the insolvent’s funds. — TIaix v, Dyson 
(1852), 17 Q. B. 785 ; 21 L. J. Q. B. 224 ; 
18 L. T. O. S. 63, 223 ; 16 Jur. 270 ; 117 
E. B. 1481. 

Annotations : — Oonsd. MoKewan v. Sanderson (1873), L. R. 
15 Eg. 229 ; MoKewan r. Bandoreon, [18761 L. R. 20 Eg. 
05; Levita’s Claim, [18041 3 Oh. 365. Refd. Hills v. 
Mitson (1853), 8 Exch. 751 ; Lound r. Grimwade (1888), 
39 Ch. D. 605 ; Kearloy v. Thomson (1890), 24 Q. B. D, 
742 ; Windhlll h. B. of Health v. Vint (1890). 63 L. T. 366. 

5038a. .] — A bill of exchange given to buy 

off opposition to bkpt.’s last examination & 
the allowance of the certificate ; — Held : 
void ab initio. — Beeves v. Hawkes (1862), 
6 L. T. 63. 

5039a. .] — Held : a fraud on other creditors. 

— Rogers v. Kingston (1825), 2 Bing. 441 ; 
10 Moore, 0. P. 97 ; 3 L. J. O. 8. C. P. 77 ; 
130 B. R. 376. 

Annotation : — Retd. Sweenio v. Sharp (1826), 12 Moore, 
C. 1\ 163. 

5039b. .] — Held: the agreement was illegal. — 

Hills v. Mitson (1853), 8 Exch. 751 ; 22 
L. J. Ex. 273 ; 155 E. R. 1555. 

Annotation : — Refd. Lound v. Griinwado (1888), 39 Ch. D. 
605. 

5039c. S. P. Humphreys v. Wfxling (1862), 1 
H. &C. 7; 32L. J. Ex. 33; 6 L. T. 250 ; 158 
B. R. 780. 

5043. Add, Annotations - Apld. Re National Bene- 
fit AHSurance Co., [1931J 1 Cli. 46. Refd. 
Anderson v. Daniel (1923), 93 1 j. J. K. B. 97. 

5050. Add. Aniwtaiion : — Consd. Re Kutner, [1 921] 
3 K. B. 93. 


PART XVII. SECT. 4, SUB-SECT. 8. 

4855 U. ,J — Whore on applioa- 

tiou to a ludgo of this ct for leave to 
appeal from a judgment of a provinoial 
ot. of appeal in a matter arising under 
the Bkpoy. Act la made within the 
thirty days specified by Bkpoy. Rule 72, 
or where tlio spocifiod fourteen days 
uotioo has not been given to the 
adverse party, the application must be 
dismissod ; the judge has no power to 
extend the time . — lie North Shore 
Trading Co., Pbovidenoe Wash- 
ington Assce. Co. V . Gagnon & 
CLoirriEQ, [1928] 2 D. L. R. 136 ; 11928] 
S. C. R. 180; 10 C. B, R. 181.— 
CAN. 

4865 iU. .] — lie Webber, Va- 

LiNSKY V. Bacon, [1931] S. C. R. 498. 

-“CAN. 

4856 iv, .] — W^EBBEY (No, 2), 

[1931] 4 D. L. R. 244.— CAN. 



PART XYIJl. SECT. 9. 

■k. Jurisdiction of Court of Appeal 
of British Columbia .] — The above ct. 
whon aotlug os an appeal nt. in bkpey. 
has oompleto jurisdiction over costs. — 
lie K wo.vG Tai Chong Co. ( Absionmbnt 
OF) (1922), 65 D. L. li, 132; [1922] 2 
W. W. K. 229 ; sub nom, Canadian 
Credit Men’s Trust Asroon., Ltd. t?. 
Jang Bow Ker & Yin Shke, 31 
B. O. R. 40.— CAN. 


PART XVllL SECT. 3, SUB-SECT. 1. 


5013 i. Whose interests court must 
consider — IHiblio interests.h-^On con- 
sidering the application of a debtor tor 
his disohorge under Bkpoy. Act, regard 
must bo had not only to the interests 
of bkpt. & his oreditors, but also to the 
Interests of the public . — Re Scsvtrr 
Hardware Co., [1923] 1 D. L. 11. 
1201 ; [10231 1 W. W. R. 966 ; 3 
O, B. II. 734.-r-GAN. 


5014 i. 

[1926] N. Z. L 


Raalrrvpf.}: — Re Jones, 
. R. 818.— N.Z. 
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d i. Reasons of trustee* s report.]-— 

; McKenzie (Mon.), [1926] 4 D. L. R. 


Re McKenzie (Mon 
210.— CAN. 


PART XVIll. SECT. 8, SUB-SECT. 2. 

li. .] — The granting or refusing 

of a discharge to a bkpt. or tho imposi- 
tion of terms with respeot to it arc 
matters tor the exercise of judioial dis- 
oretion ; theroloro an appellate ct. 
will hesitate to Interfere with an order 
made upon reasonable grounds, but it 
may moderate the conditions imposed 
If they appear too onerous . — Re 
Lobel, [1929] 1 D. L. R. 986; 1 

W. W. R. 326 ; 38 Man. L. R. 48 ; 10 
C. B. R, 350.— CAN. 

PARTXVm. SECT. 6, SUB-SECT. 1.— 

g I. Insaioency due to vxtrld 

conditions after War — No possibUity of 
pavmeni of debia.i—Rc lUrusB (N. SJ, 
11929] 4 D. L. R. 321 ; 10 C. B. R. 



5052. Atter this case add “ See, also, Nos. 1654- 
. 1657a. ante.” 

5098a. Meaning of — Re Boulton 

Brothkbs & Co., No. 1657a, ante. 

5262. Add. Annotation : — Ae to (2) Refd. Re 
Kutner, [1921] 3 K. B. 93. 

5264a. Condition suspending discharge until 

larger dividend than ten shillings In the pound 
paid.]*— The Ot. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a ^vidend higher than lOe. 
in the pound — in this case 16s. in the pound — 
has been paid to his creditors . — Re Kutnee, 
[1921] 3 K. B. 93 ; 90 L. J. K. B. 1264 ; 126 
L. T. 468 ; 37 T. L. R, 667 ; [1921 ] B. & 0. K. 
113 ; sm 5 nom. Re Kutner, Ex p. Debtor v. 
Official Receiver, 65 Sol. Jo. 604, C. A. 

5288. Add. Annotation : — Refd. Jf?e Barley, [1923] 
1 Oh. 177. 

5352a. Illegal agreement with creditor — 

Debt not revived.] — Tabram v. Freeman 
( 1834), 4 B. & Ad. 887 ; 2 Cr. M. 451 ; 4 
Tyr. 180 ; 3 L. J. Ex. 135 ; 110 E. R. 090. 

AnnoUUion : — Refd. WHkin v. Mannlagr (1854). 9 Exch. 575. 

5364a. Liability under annuity deed.] — Douglas 
V. Smith (1849), 13 Jur. 294. 

5367. Add. Citation: — sub nom. Re Merchant 
Traders’ Ship, Loan & Insurance Assocn., 
Ex p. Chappell, 19 L. T. 0. S. 29. 

5387. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

5387a. On forfeiture clause— Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does ncc have 


* 5068 - 5465 . 

S' ^ ^ 

in fact been pa?u. ^ nioneysmfl not 
(2) Where there ^ ^ 

the terms of which the o* ^ fund unde^ 
apply the income of the fuS©®? ar® bound to 
way on a given future contingeifoa particular 
who takes the income as a result of TO person 
on the happening of* the contingency^rust 

E erson who nas an interest of a kind whicL, 
ut for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy. — Re Clark, 
Clark v. Clark, [1926] Ch. 833 ; 95 L. J. Ch. 
325 ; 135 L. T. 666 ; 70 Sol. .To. 344 ; [1926] 
B. & C. R. 77. 


5897. Add. Citations Ot. Cas. 161; 17 

Jur. 165. 

5399a. Revives debt.]— Hatt v. Verdier (1770), 
2 Wm. Bl. 724 ; 96 E. K. 426. 

5399b. S. P. Best r. Barker (1782), 8 Price, 
633, n. ; 146 E. R. 1286 ; sub nom. Best v. 
Barber, 3 Doug. K. B. 188. 

Annotations: — Consd. WllRon v. Komp (1815), 3 M. & S. 
505. Apid. Swoonio v. Sharp (18‘2G), 12 Mooro C. P. Itt3. 
Refd. Blockbourn v. Oglo (1820), 8 Price, 520; Drew v. 
JoflorioB (1820), 8 Price, 531. 

5402a. S. P. Horton v. Moggridge (1816), 0 
Taunt. 563 ; 128 E. II. 1164. 

5424a. S. P. Turner v. Schombbro (1745), 2 
Stra. 1233 ; 93 E. R. 1162. 

Annotation : — FoUd. Bailey v. Dillon (1750), 2 Burr. 736. 
5424b. 8. P. Wilson p. Kemp (1816), 3 M. & S. 
595; 105 E.^R. 733. 

Annotations: — ^N.F. Blackboimi v. Ogle (1820), 8 Price 
526. Coosd. He Gauderer (1822), 1 L. J. O. S. K. B. 16 ; 
Poors V. Gaddoror (1822), 1 B. Si 0. U6. 

5455. Add. Annotation : — Refd. Indian & General 
Investment Trust v. Borax Consolidated, 
[1920] I K. B. 539. 


PART XVIII. SECT, 6, SUB-SECT. 1 — 
C. (b)ii. 

6078 ii. — The ©st ae 

to whether a debtor’s book-keeping 
methods are those usual & proper in 
the business carried on by him Is 
whether debtor can at any time tell 
therefrom Just how lie stands to his 
assets Sc liabiJJtios . — HeMonDKH (^1 922), 
66 D. L. R. 332 ; (19221 1 W. W. R. 
519 ; 2 0. B. It. 189.— CAN. 

5081 H. -1 — Even when a debtor 

pays less than fifty cents in the dollar 
to imsocurod creditors & has not kept 
proper bonks of account, ho may obtain 
his dlNchurgo If the bkpcy. appears to 
have been an honest one & he produces 
reasonable oxcu«<eH for his fallnrf* to 
keep account book ^. — He Covington, 
(1923) 4 D. L. R. 946.— CAN. 

5081 iii. .1— Re Newsome (Out.), 

[1927] 3 D. L. R. 828 ; 8 C. B. B. 279.— 

CAN. 

PART XVIII. SECT. 6, SUB-SECT. 2. 

r i. Uniil payment of specified 

diridend.]— On an application by a 
bkpt. for an order of discharge the ct. 
found that the conduct of the debtor 
prior to A leading up to tbe assignment 
bad been characterised by various facts 
of the kind enumerated in sect. 143 of 
tbe Bkpcy. Act, Sc refused an immediate 


or unconditional discharge ; but, while 
entertaining grave doubts whether 
appet. was entitled to any discharge 
at all, mode an order suspoudlng the 
discharge until a dividend of not loss 
than 50 cents on the dollar had been 
paid to the creditors. — He Runner 
(M an.), [19281 1 W. W. R. 930.— CAN. 

5238 1. For what period — Not less 
than minimum perwd — Misconduct .] — 
TicMoCoRMAOK (Ont.), [19271 2 D. L. R. 
492 ; 8 C. B. R. 2U.— CAN. 

z i. .1 — Debtor had mis- 

representod his financial position for 
the purpose of obtaining credit. I'he 
ot. fixed the time for discharge at thi-ce 
years from the date of the order. — 
He Tutrsren, 119241 1 D. L. U. 588 ; 
[19241 1 W. W. U. 197 ; 31 Man. h. R. 
125.— CAN. 


PART XVIII. SECT. 6, SUB-SECT. 8. 

5269 Hi. .1— Where the 

assets of the assignors, n partnership, 
were nut equal to fifty cents in the 
dollar on their unsecured liabilities, tSc 
the ct. was not fully sattsfied with 
explanations on ^rtoln matters given 
by a partner asking for his discharge, 
an order was made for his discharge 
on bis consenting to judgment against 
him. — He Sceptre Hardware Co.. 
(19231 1 D. L. R. 1201; (19231 1 

W. W. R. 966 ; 3 C. B. R. 734,— CAN. 


6269 iv. .1— 7dc Pj.KTOiiER 

& Fletohicr (Bask.), [1930] 1 D. L. R. 
218; n (J. B. H. 70; [1920] 3 

W. W. R. 175.— CAN. 

PART XVIII. SECT. 6. 

g I. Creditor without notice of 

insolocncy.] — The ct„ on the applica- 
tion of a creditor, annulled tbe com- 
position i»rder & the dlschaiyo Sc made a 
rooolvlng order. — He. Mc.'Kay, Fx p. 
Mason, 11924) 4 D. L. ii. 307 ; 5 
0. B. U. 81.— CAN. 

PART XVIII. SECT. 7, SUB-SECT. 2.— 
D. 

si. lAaliility for necessaries - Medical 
expenses.] — Held : debtor’s discharge 
did not free him from liability to pay 
for necessaries which included medical 
expenses. — /fe RfifVNOLDft, [1924J 4 
D. L. R. 104 ; 6 C. B. U. 09.— CAN. 

sm. Liahility to reimburse surety .] — 
K. was surety for payment ot a debt 
duo by G. to D. Ct, applied to bo 
declared Insolvent & In due course G. 
was discharged. D. then sued K. Sc 
got a decree agaiust him. Thereafter 
K. sued O. for recovery of the amount 
which he bad been compelled to pay 
He/d : the order of aisr^hargo was a 
bar to the suit.— 0 a no a diiau v. 
Kanhai (1928). I. L. R. 60 All, 606.— 
IND. 
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P Affairs and Discovery of Properly. 

, ^ R. V, Tuttle (1929). | appUcatlon lor discharge read : ^ 

5460. AdA*Annoig/^ matters considered on application 


140 “ 24 Q. B. D. 400 *’ read 

5475. D. 406.” 

— 1- Letter returned marked 

gone away.*n — Bkpt. cannot escape service 
of an order of the ct. oy leaving his last known 
address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time place for his adjourned public 
examination, had been sent by registered 
letter &: returned through the post, marked 
“ gone away,” a warrant was ordered to be 
issued for his arrest. — Re Levy (1924), 68 
Sol. Jo. 419; »ub nom. Re Levy, Ex p. 
Official Receiver, [1924] B. & O. R. 19, 
D. O. 

5482. Add, Citation : — evih nom. Re Temple, 
Ex p. Temple, 2 Rose, 22. 

5495a. .] — The object of the 

public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets ^ the facts relating to the bkpcy. in 
the interests of his creditors, but is also for 
the protection of the public ; & debtor is not 
entitled to refuse to an< ^er questions put to 
him at his public examination on the ground 
that by so doing ho may incriminate himself. 

Tn the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 
judge he interviewed debtor in his private 
room & on his return into ct. stated ( I ) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the oreditom, A: (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public : — Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
question was a sulTicient reason. — Re Paget, 
Ex p. Official Receiver, [1927] 2 Ch. 86 ; 
96 L. J. Ch. 377 ; 137 L, T. 309 ; 43 T. L. R. 
45.6; 71 Sol. Jo. 489; [1927] B. & C, R. 
118, 0. A. 

Anm>taHon : — Apld. Re .Tawott, 119291 1 Ch. 108. 

5495b. Answers disclosing secret 

formulas tor manufacturing proprietary 
articles.] — Re Keene, No. 5811 a, poet, 

5496. For All matters considered on 


for discharge.” 

Add, Annotations: — ^FoUd. Re Paget, Ex p. 
Official Receiver, [1927] 2 Ch. 86. Apld. 
Be Jawett, [1929] 1 Ch. 108. 

5499a. Questions as to loss of 

property.] — Held: though the words “with 
intent to deceive or to defraud ” were absent 
from 1914 Act, s. 157 (1) (c),the jurv had still 
to consider whether deft, knowingly & with 
intent to deceive or to evade the Act either 
made statements that were unsatisfactory in 
the sense that they were untrue or grossly 
exaggerated or intentionally evasive, or made 
statements without caring whether they were 
true or not. — R. v, Phillips (1921), 86 J. P. 
120 . 

5409b. Questions In the public 

interest.] — In Nov. 1927, the debtor, who had 
practically no capital of his own, suffered 
judgment for an injunction & costs for selling 
lamps in infringement of a patent. In 
Aug. 1928, the d^tor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At his public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
tho registrar where he had obtajned the lamps 
that he sold when he was in business, refused 
to answer the question : — Held : as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g, claims to commission or 
otherwise, or might not be in the public 
interest, by enabling the supply of infringing 
liunps to be stopped at its source, the bkpt. 
must answer the question. — Be Jawett, 
[1929] 1 Ch. 108 ; 98 L. J. Oh. 7 ; 140 L. T. 
176 ; [1928] B. & C. R. 78. 

5505. Add, Annotations : — Refd. Re Paget, Ex p. 
Official Receiver, [1927] 2Ch.85; Jawett, 
[1929] 1 Ch. 108. 

5512. Add, Annotation Apld. Be National Bene- 
fit Assurance Co., [1931] 1 Ch. 46. 

5519. For existii^ paragraph read — 

“ The jurisdiction conferreii on the ct. by 
ISSSAct, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect, shall be examined 
in Scotland or Ireland, “ or in any other place 
out of England,” must be read with some 
limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 


Part XX. — Property Available for Distribution amongst 

Creditors. 

5684. For the words “ Admission or rejection of rejection of proofs, see, generally. Part VIII., 

proofs.] — See, generally. Part VIII., ante,*' ante,** 

following this case, read “ Admission or 


PART XX. SECT. 8. 

b 1. Truftee imvorant ot existmet 

of property,] — Dott. In replevin pleaded 
property in blmseU. He btul aasignod 


all hia property to tmateee for the 
benefit of bia creditors, hxtt kept 

S oaaeaaton of the grooda In question, 
tie traateed did not know of tbeir 
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existence : — Held : the general pro- 
perty In the goods passed to the 
trustees. — McIntosh e. Hastinor 
(1866), 11 N. B. R. (6 All.) 234.— CAN. 




6696 « Add. Annotation: — ^Refd. Re Wothcrcid, 
Ex p. Salamau, [1926] Oh. 167. 

57d8a. Definition of property — 1914 Act, s. 167 
—What Included— Passport.] — A passport 
issued by the British Passport Office on behalf 
of the Secretary of State for Foreign AflFairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
“ property of the bkpt. within above sect., 
& where a bkpt. has passed hts public examina* 

. tion & has not been guilty of any misconduct 
& decree to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 
to be handed to the bkpt . — Re Suwalksy, 
SuwAJiSKY V . Trustee & Official Beceiver, 
[1928] B. AO. R. 142. 

6747. Add. Annotations : — Reid. Be Webb (Smith- 
field, London), [1922] 2 Oh. 369; Re Cockell, 
Jackson v. A.-G„ [1931] 1 Oh. 389. 

6749. Add. Annoiationa : — Consd. Be Debtors (No. 
771 of 1926) (1920), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ex p. Hibbard, 
[1927] 1 Oh. 253. 

5754. Add. Annotations : — Apld. 72c Collins, [1925] 
Oh. 656. Dlstd. Earle r. Hemsworth R. D. 0. 
(1928), 44 T. 1 . R. 006. 

5760. Add. Annotat ions : — Consd. Re Debtors (No. 
771 of 1920) {l 920), 43 T. L. R. 9. Expld. 
Re Fredericke A Whitworth, Ex p. Hibbard, 
[1927J 1 Oh. 263. 

5760a. Money paid In compliance with subse- 

quent bankruptcy notice.] — Re Dehtous (No. 
771 of 1926), No. 923a, ante. 

6761. Add Annotation: — Retd. 72c A Debtor, 
[1928] Oh. 199. 

5766. Add. AnnolcUion : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

5769. Add. Annotation : — Refd. 72c Qunr.bourg. 
[1920] 2 K. B. 420. 

5775a. .] — On Sept. 20, 1917, debtor trans- \ 

ferred his assets, including certain furniture, 
to a CO. formed by him. On Sept. 27 he com- 
mitted an act of bkpey. upon which a petition 
was presented on Oct. 8, A a receiving order 
was made gainst him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bond fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Fob. 3, 1919, the transfer 
of Septr‘20, 1917, was held to bo fraudulent 
A void A an act of bkpey., A the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the CO. to pay the amount of that value to 
the trustee. No payment having been made 
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under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser ; — Held : the title of the 
tao^teo related back to the act of bkpey. of 
Sept. 20, 1917, A neither the original nor any 
subsequent transferee could establish any 
title as against the trustee. — 72c Gunsbourg, 
[1920] 2 K, B. 426 ; stib nom. Re Gunsbourg, 
Ex p. Trustee, 89 L. J. K. B. 725 ; [1920] 
B. A C. R. 60 : std) nom. Rs Gunsbourg, 
Ex p. Cook. 123 L. T. 363 ; 36 T. L. R. 485 ; 
64 Sol. Jo. 408, 0. A. 

Jnnotaliona .* — Apld. Re DoTubi*o\v8kl, Kx p. Tnistco (1023). 

92 L. J. Ch. 415. ReM. Re Hlmms, {1930J 2 Ch. 22. 

5776b. .] — Bkpt., when he was hopelessly 

insolvent, transferred his business to a one- 
man co., which was an act of bkpey. Subse- 
quently the two rosps. advanced £1,000 each 
A received four debentures of £250 each 
respectively containing a charge on the under- 
taking A assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act : — Held : although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpey. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
bkpt. — Re Dombuowski, Ex p. Trustee 
(1928), 92 L. J. Oh. 415 ; [1923] B. A O. B. 82. 

Annotation: — Reid. Re SJmms. (19.30] 2 Ch. 22. 

6776. Add. Annotation : — Refd. 72c Gunsbourg 
[1920] 2 K. B. 426. 

5776a. Whether fraction of day regarded.] — 

In order to make out an act of bkpey. by lying 
in prison for two months, the whole of the 
day of arrest may bo taken into the account. 
But a portion of the day may be considered 
for the purpose of sliowing a valid act to have 
been done by the bkpt. before the bkpey. 
Goods of the bkpt. having been delivered to 
a purchasfir on the day on which the bkpt. 
went t.o prison, A j)ftid for th(i next dav, the 
payment will be defeated by the relation of 
the act of bkpey., by lying in prison for two 
months, to the dav of the arrest. — Baundkr- 
BON V. Gregg (1821). 3 Stark. 72; 171 E. R. 

' 771, N. P. 

Annolatiova : — Consd. Hill v. Farnoll (1H29), 9 H. & C. 4rj. 
Refd. Caiman u. Denow (1833), 3 L. J, C. I*. 

5786. Add. Annotation : — Consd. 72c Gunsbourg, 
[19201 2 K. B. 426, Refd. Re Hiniins, [1930 1 
2 Ch. 22. 

5786a. Fraudulent transfer to private company.] - 

—-72c SmMB. No. 696a, ante. • 

5798. To the cross-reference before this case add 
“ see, also. County Courts, Vol. XIIT., p. 
498, No. 488.** 


6689 tv. Reoistered judg- 

ment €ts security for loan .] — A Judgment 
by oonfesHion idven by a person who 
la at the time aolvcnt as aecnrity for a 

S resent advance of money & lecorded 
} bind lands nndor Nova Scotia 
Registry Act. R. 8., 1900 (o. 137). g. 10. 
is a valid security as against the 
authorised assignee under an assign- 
ment in bkpey. subsequently made. — 
Re Rhodentzkr Estate & Nova 
S ooTiA Trust CJo., (19231 1 D. L. R. 
1055 : 50 N. S. R. 170.-^AN. 


6713 V. .] — The anthorised trus- 

tee is not entitled to possession or 
control of any property by lien agree* 
meats for store fixtures & fittings 


purchased bv fifebtor, ospeoially if 
nothing has ueen paid on account of 
such purchases. 5c bkpt. has no 
official interest In the property. — 
Re Aliotis & CuRrs (1921 ). 63 D. L. 11. 
346 ; 55 N. S. R. 64.— ^AN. 

6718 vl. JAase granted to fjank- 

rupt free of rent — BHpulation fftai lease 
not seizahU by creditors. ]— /7eW .* the 
ifd not be u<«od for the 
pt/s creditors. — L boault 
(1922). 06 D. L. R. 136.— 

II, .-.J — As an assignment 

only vests the property of debtor In 
the assignee subject to the rights M 
seourod creditors, it can only affect 
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pTop<;rty ooi 
oenefit of bk 
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CAN. 


the equity of redemption in the 
property. — White Sc, v. The 

loMA (1022). 69 D. L. U. 94; 20 

Exch. C. R. 327.— CAN. 

PART XX. SECT. 3, SUB-SECT. 8. 

sn. Under Canadian Bankruptcy 
Act .] — Tlio Engllsii Acts & the Canadian 
Act distinguisned os to the time to 
which the trustee's t itle relates back. — 
Jie Cohen Sc Mahun, Canadian 
Credit Men's Trust assocn.. Ltd. 

V. Spivak (Alta.). (10261 3 D. L. R. 

942: [1920J 3 W. W. U. 34; revsd.. 
(1927) X D. L. R. 577; 11927) 1 

W. W. R. 162; 22 Alta. L. Ti. 4«7 : 8 
C. B. R. 23.— CAN. 
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5806. Add. Annotaiion : — Refd. Lipton v. Bell, 
£19243 1 K. B. 701. 

5807a. Balance of sequestrator’s account In 
registry.] — Re Little Hallinobury, Essex 
(1837), 1 Curt. 566 ; 163 B. R. 196. 

5811a. Secret formulas for manufactwlng 

proprietary articles.] — Debtor, againfit whom 
a receiving order been made, had carried 
on business in the manufacture & sale In 
England, France & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership- In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the Dusiness in 
England & America, while his brother con- 
tinued to carry it on in Prance. The formulas 
had never been committed to writing. Bkpt. 
refused to disclose them on the ground that 
they existed only in his brain as the result 
of Ids skill & capacity, & that to disclose 
them would be a breach of Ills agreement 
with his brother : — Held : the formulas were 
part of the goodwill & assets of his business 
& he was bound to communicate them to liis 
trustee. — Re Keene, [1922] 2 Ch. 475 ; 91 
L. J. Oh. 484 ; 127 U T. 831 ; 38 T. L. R. 
663 ; 66 Sol. Jo. 603 ; [1922] B. & 0. R. 
103, C. A. 

5821a. Life Interest In remainder .] — Re Silber’s 
SETfLEMENT, PUBLIC TRUSTEE V. SiLBER, 

[1020] W, N. 77. 

5826a. — — .] — Re Olauk, Clark v, Clark, No. 
5387a, (tnie. 

6827. Add. Annotations : — Apld. Re Nelson, Norris 
V. Nelson (1018), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v, Evans, [1920] 2 Oh. 
304 ; Re Smitli, Public Trustee v. A spinal], 
[1928] Oh. 015. 

5881. Add. Annotations : — Apld. Re Nelson, Norris 
V. Nelson (1918), [1028] Ch. 920, n. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 
Oh. 304 ; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 915. 

5835. Add. Annotation : — Refd. Re (’lark, Clark 
Clark, [1926] Ch. 833. 

5845. Add. Annotations : — Refd. Re Nelson, Nor- 
ris V. Nelson (1918), [1928] Oh. 920, n. ; 
Re Evans, Public Trustee v. Evans, [1920] 


2 Ch. 304 ; Be Smith, Public Trustee t;. 
Aspinall, [1928] Ch. 916. 

5850. Add. Annotations : — Consd. Be Border, Bor- 
der V. Border, [1927J 2 Ch. 291. Refd. Be 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

5851. Add. Annotation : — Distd. Be Border, Border 
V. Border, [1927] 2 Ch. 291. 

5858. Add. Annotation : — Consd. Be Wombwell 
(1921), 37 T. L. R. 626. 

5850a. Of property partly of bankrupt & 

partly of third party— Good to extent of third 
party’s property.] — Bkpt. was entitled to 
reversionary interests in certain property 
subject to mtges. then vested in his father, 
& before his bkpey. he joined with his father 
in executing a settlement in which provision 
was made that the son’s, interest should 
determine in the event of his bkpey. ; — Held : 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpey. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent . — Be Wombwell (1921), 125 L. T. 
437 ; 37 T. L. R. 625 ; sub nom. Re Womb- 
well, Ex p. Trustee. [1921 ] B. & C. R. 17. 

5861a. In mortgage — Whether void as against 
bankruptcy laws.] — A provision in a mtge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpey. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more. — 
Re Johns, Worrell v. Johns, [1928] 1 Ch. 
737 ; 97 L. J. Ch. 346 ; 139 L. T. 333 ; 72 
8ol. Jo. 480 ; [1928] B. & C. R. 60. 

5865. Add. Annotaiion : — Consd. Re Wombwell 
(1021), 37 T. L. R. 625. 

5870. Add, Anjiotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 

5872. Add. Annotation : — Consd. Re Griffiths, 
Jones JonkinH, [1926] Ch. 1007. 

5884. Add, Aimotation : — Consd, Re Griffiths, 
.Tones r. Jenkins, [1920] Ch. 1007. 

5885. Add. Annotaiion : — Refd. Re Clark, Clark v. 
Clark, [1920] Ch. 833. 

5890. Add. Annotation : — Consd. ‘He Griffiths, 
Jones r. Jenkins, [1926] Ch. 1007. 


ART XX. SECT. 4, SUB-SECT. 1.— E. 


•o. Money placed in bank to eredil of 
bankrupt.] — Held: thu bank oonld not 
apply tho iuonoy6 to satisfy <lobt.or’M 
liability to tho bank. It being a fraudu- 
lout preforonw . — He Lonomork, Hx p. 
UoYAL Hank 5: Hidrr. 2 

1). L. a. 873 ; 3 C. B. H. 818.— CAN. 


si. Money from stale of chattels — 
Sold -under ooUi biUa of sate.l — TUo ct. 
made an order for payment to tho 
ollloial nssignoo of tho value of tho 
chattels- aeixed & sold by the monoy- 
lon(lor.‘--TuRNnuLL*8 Kstatk (Offi- 
cial AsaiaNRB oF)r QoLnaTKiN(l921), 
29 O. L H. .377 ; 21 8. li N. 8. W. 
695 ; 88 N. 3. W. W. N. 170.— A US. 

•a. Money paid in circumstances 
(dvinp bankrupt no riyM of recovery .] — 
Held : tho aaaigument did not vest the 
monoys so paid in the trustee. — 
Saltkr I'k Arnold. Ltd. v Dominion 
Bank (1922). 68 D. L. R. 757 ; fl922J 
2 W. \V. IL 280.— CAN, 


•d. Money supplied to provide bail 
for bankrupt.] — Held : the money never 
was tho pi*oporty of bkpt. — M orris v. 
Kline, Dkmehs. Garxishek (1922), 
68 D. L. IX. 222 ; 2 O. B. li. 621.— 
CAN. 

\ 

j i. Money illegally paid to solicitors 
by former tru^re.) — The ot. ordered the 
solrs.’ bill 1.0 bo retaxed & a reference 
to bo made to inquire into the validity 
of tho aolra.’ retainer. — Re Bryant 
ISARD & Co., [19241 3 D. li. R. 487 ; 
5 C. B. R. 0.— CAN. 


af. Money from eale by lender of 
sccurilies for loan — Ousto7ner*s securities 
xorongfuHy deposited with lender by 
baTikrupt ) — Ciroumstanoee In which : — 
Held : the money so paid to the 
trustee belonged to the customer. — 
lie Thompson, Sons & Co., Newton v. 
Hamilton*, f 1927] 1 D. L. R. 943 ; 
[19271 1 W. W. R. 308 ; 36 Man. L. R. 
312.— CAN. 


PART XX. SECT. 4, SUB-SECT. 2.— 
D. (a). 

5840 ill. .j—A., by wlU, 

inherited property which was declared 
by the will to lie unsoizable, but ho 
was given power to dispose of It : — 
Held : A. conJd not assert the un- 
s'^lrablo quality ot his property in 
bkpey. proceedings. — Crato v. Ken- 
nedy (1922), 68 D. L. R. 78 ; 2 C. B. R. 
528,— CAN. 

c i. Clause forfeiting deposit on 

leesee*8 bankruptcy.] — He Abraham 
(1925). 59 O. L. U. 164 : (19261 3 

D. L. R. 971.— CAN. 


PART XX. SECT. 4 , SUB-SECT. 2.— 
D. (b). 

vi. Charge as (KtUcderal security 

for advance on mortgage.] — Held: on 
tho charge being given by applt, the 
interest appointed to him oecame 
forfeited. — McQuade v, Moroan 
(1927), 39 C. L. R. 222 : [1927J Argus 
L. R. 258 ; 1 A. L. T. 01.— AUS. 
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5807. Add. Annotation : — Distd. Re Forder, Forder 
V. Forder, [1927] 2 Cli. 201. 

5898. Add. Annotations : — Consd. Re Forder, For- 
der V. Forder, [1927] 2 Oh. 291. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 

^ 304. 

5899. Add. Annotation : — Consd. Re Oriffithsi 
Jones V. Jenkins. [1926] Ch. 1007. 

5902a. ** On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come — Order of Probate Court setting apart 
whole income for children of beneficiary.] — 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until ho suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of 0.*s marriage, it was 
ordered that the trustees should set apart 
the whole of the income of the settled funds 
which was then payable to him, & apply it 
for the children of the marriage until majoritv. 
C. became bkpt. in 1904, & his youngest child 
attained tw(UiDy-ono in 1910 : — Held : the 
above order WcO.^ an act or event antecedent to 
his bkpcy. by which C.’s interest in the whole 
income was determined for a substantial 
period, &> a forfeiture took place at the time 
the order was made, So nothing passed to the 
trustee in bkpcy . — Re Carkw’s Trusts, 
Gkllibrand V. Carew (1910), 103 L. T. 
653 ; 65 Sol. Jo. 140. 

5905. Add, Annotation : — Consd. Re Forder, Forder 
V. Forder, [1927] 2 Ch, 291. 

5908. Add, Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5909a. ** Shall do some act whereby income 
would be assigned — Authority to pay Income 
to trustee of composition scheme — No notlflca- 
tlon of authority to trustee.]— B. was entitled 
to the income of one-third share'of the residuary 
estate of testatrix unless & until ho should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should 6rst happen, & 
from & after his death or bkpcy. or the doing 
or suffering such act as aforesaid such share 
&: the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with hia creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will “ until further notice ” to pay to 
the trustee under the scheme “ the income 
now due or to accrue due ” to B. from her 
estate. It appeared that there had been op 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter : — Held : in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in te^atrix’s 
estate & did not work a forfeiture thereof, 
inasmuch os in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which was revocable. 


— Be Hamilton, FitzGoorge v. FitzGeorob 
(1921), 124 L. T. 737, 0. A. 

5913. Add. Annotation : — Refd. Be Forder, Forder 
V. Forder, [1927] 2 Ch. 291. 

6916. Add. Annotation : — Consd. Re Forder, For- 
der V. Forder. [1927] 2 Ch. 291. 

5920. Add. Annotation: — Consd. Be Griffiths, 
.Tones v. Jenkins, [1926] Ch. 1007. 

5922. Add. Annotation : — Distd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

5922a. ** By any deed or document anticipate, 
charge, assign, or otherwise dispose of’’ — 
Debtor presenting bankruptcy petition.] — 

Held : the forfeiture clause had not taken 
effect. — Re Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007; 05 L. J. Oh. 420; 136 L. T. 
67 ; 70 Sol. Jo. 735 ; [1926] B. A 0. R. 66. 

5924. Add. Annotation : — Expld. Re Forder, For- 
der V. Forder, [1927] 2 Ch. 291. 

5925. Add, Annotation: — Consd. Re Forder, For- 
der V, Forder, [1927] 2 Oh. 291. 

5931. Add, Annotations: — Consd. Be Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Be Evans, 
Public Trustee v. Evans, [1920] 2 Oh. 304. 

5932. Add, Annotation : — Apld. Be Evans, Public 
Trustee v. Evans, [1920] 2 Oh. 304. 

5932a. Bankruptcy before death of testator.] 

— Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity; : — Semble : such a direction 
applied only to future events, So no forfeitui^ 
would be incurred by an insolvency during 
testator’s lifetime.— Be Draper (1888), 67 
L. J. Ch. 942 ; 68 L. T. 942 ; 36 W. H. 783. 

Annotation : — Folld. Rt Strange, Larab v. Bossl Lou (1916), 
60 Sol. Jo. 610. 

5932b. Until he shall forfeit same in case of 
bankruptcy ” — Existing bankruptcy known i(k 
testator .] — Re Evans, Public Trustee v, 
Evan.s, No. 5036a, post. 

5933. Add. Annotation : — Refd. He Fordor, Forder 
r. Forder, [1927] 2 Ch. 201. 

5934. Add. Annotation : — Refd. Re Forder, Ford<^r 
V. Forder, [1927] 2 Ch. 201. 

5935. Add. Annotation ~Apld. Re B’order, Forder 
V. Forder, [1027] 2 Ch 291. 

5935a. Bankruptcy at & after determination 

of prior life interest — Annulled after income 
payable.] — B, was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, So by his will testator 
directed that, if any bcneflclary thereunder 
should become bkpt., such beneficiary should 
forhiit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1010 So on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
So on Apr. 7, 1026, he procured the annul- 
ment of his bkpcy. Between Dec. 14, 1925, 
So the date of the annulment the trustees 
received Income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them : — Held : as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
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ment of his bkpcy.» there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
OF appropriated for, the residuary legatee, & 
the annulment was not in time to invent the 
cmeration of the forfeiture clause . — ae Fobdbr, 
Fobdbr V, Fobdeb, [1927] 2 Ch. 291 ; 96 
U J. Oh. 314 ; 137 L. T. 638 ; [1927] B. & Q. R. 
84, 0. A. 

5936. Add, Annotations : — Apld. Re Forder, Forder 
17. Forder, [1927] 2 Oh. 291. Refd. Be Evans, 
Public Trustee v. Evans, [1920] 2 Oh. 804. 

5036a. Unless he attempts to become bankrupt ** — 
Whether applicable to bankruptcy in invitum 
or generally.] — Testator, by his will dated 
Dec. 21, 1911, devised bequeathed his real 
& personal estate to his trustees upon trust 
to sell A: convert with power to postpone, & 
proceeded : “ Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
|£156 to be paid monthly, unless he attempts 
Ito assign i£ or to become bkpt. In these 
pvcnts it shall be entirely optional with my 
Itnistecs to pay him the annuity, my wish h 
intention being that the money is to be for 
ills personal use to keep him from want. If 
'they think liis conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £200 per annum, 
payable as & on the condition stated.** 
Testator then directed that the residue of the 
income of his estate *saould be paid to hie 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
imtil she attained the age of twentv-Ove 
years, ^ that upon her attaining that age 
the whole of the residue of his property 

• should 1)6 given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or “ until he shall do some act to 
effectuate a sale or mtge. thereof or which 
sliall forfeit the same in the case of bkpey.,** 
in either of which events the farms were to 
fall back into k, form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
surviving. On Nov. 3, 1911, a receiving 
order had been made against H. on a creditor’s 
petition, the act of bkpey. being the failure 
to comply with a bkpey. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of those 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in full, & the bkpey. had not been 
annulled. On a summons taken out by the 
trustees for the determination of the ques- 
tions whether the legacy given to H. by the 


will had become forfeited by his bkpey., & 
whether the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate i—BTeW : (1) the words 
unless he attempts to become bkpt.*’ in 
the will must be read in their strict gram- 
matical sense db as so read did not apply to 
a bkpey. in inriinm or bkpey. generally, 
thcrcuoro no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payable to the trustee in H.*8 bkpey. ; (2) 
the words of devise in the codicil though 
phrased in words of futurity applied under 
the doctrine of Trappes v. Meredtih, No. 6932, 
ante, to the past bkpey. of H., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate. — Re Evans, Public Trustee v. 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Oh. 625 ; 
123 L. T. 735 ; 36 T. L. R. 674, 0. A. 

5953. Add, Annotation: — ^Refd. Re Blyth Ship- 
building Sc Dry Docks Co., Forster v. Blyth 
Shipbuilding Sc Dry Docks Co., [1926] Oh. 494. 

5958. Add, Annotations: — Consd. Anglo-Baltic Sc 
Mediterranean Bank v. Barber, [1924] 2 
K, B. 410 ; Re Harrington Motor Co., Rx p, 
Chaplin, [1928] Oh. 105. Dlstd. Hood’s 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 793. Refd. Re 
Harrington Motor Co. (1927), 44 T. L. R. 
68 . 

5958a. .] — H., who had taken out a policy of 

insurance in deft. co. against third party 
risks, was involved in an accident whereby 
C. was seriously injured by H.’s motor car. 
C. commenced proceeding against H. for 
damages, but before obtaining judgment H. 
was adjudicated bkpt. Sc the official receiver 
was appointed the trustee in the bkpey. 
The trustee informed the co., in reply to a 
question put by them, that he did not 
propose to take any part in O.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liability under the policy to indemnify him 
in respect of any judgment obtained against 
liim by 0. Shortly afterwards 0. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpey. Sc was 
adjudicated bkpt. for the second time, Sc 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration {inter alia) that deft. co. were 
liable to indemnify H. Sc or pltfs. against 
the damages awarded to 0. & that the agree- 
ment by whidi H. purported to release the 
CO. was null Sc void : — aeld : (1) the benefit 


PART XX. SECT. 4 . SUB-SECT. 8.— E. 

6W7 111. .1— Pltf. in Feb. 1930, 

recovered jadsrment against deft, in 
reboot of imunes Biistamed on July 14, 

1928, in a collision with a motor lorry 
driven by doft.'s servant. On Jan. 31, 

1929, d^ assigned ** all his real Sc 
personal estate** to trustees for the 
oeneiit of his creditors, such as.^dsm- 
ment being executed os creditor by the 
insurance co. with which he held a 
policy Indemnlfyhig him against third 
party risks ^—BTefa .* deft.*s right to 
indemnity by the insurance co. having 


arisen prior to the aasignment, passed 
as a chose In action to the trustee under 
the deed, Sc pltf. had no legal or equit- 
able right to the insurance moneys. — 
Surra v, H 01 U.OR. [19301 N. Z. L. It 
637.— N.Z. 

6981 ii, Pretmum paid bu bank- 

rmd ) — Where payments due to a 00 . 
issuing a policy were not by the 
policy itsclx expressed to be payable 
dnrlng the lifetime of the assured or 
for seven years at least z — Udd : the 
policy was not within the protection 
afforded by IJte Insurance Act, 1908, 
s. 66, & the iK>Uoy -moneys passed to 
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the official assignee of the deceased 
policy-holder. — LowdCV Sc Lancasuikk 
Inburanob Ck)., Ltd. v. Fibber, [1924] 
N. Z. L. R. 1286.— N.Z. 

8961 iii. Properly iransferred 

before assignmeni in bankruptcy ,] — A 
trustee in bkpey. is not entltfi^ to 
recover insurance on a building burned 
after the assignment in bki>cy., but 
which stood on land transferred prior 
to the assignment — Canadian Credit 
Mbn*8 Trust Absocn,, Ltd. v, Winni- 
PBO Firs Underwriters* Aoency 




of tlie indemnity vested in the trustee under 
the drrt bhpcy.. notwithstanding that C.’s 
claim* being one in respect of a tort for which 
Judgment was not obtained till after the 
commencement of the first bkpcy., was not 
provable in such bkpcy. ; (2) the benefit 
of the indemnity ha^ng vested in the 
trustee In the first bkpcy., his right thereto 
could not be affected by any subsequent 
agreement between deft. co. & H. ; (3) the 
trusty in the first bkpcy. was not estopped 
by his refusal to take part in C.*8 action 
against H. from asserting hia claim against 
deft, co. — ^Hood’s Trustees w. Southern 
Union Genbrau Insurance Oo. of Aus- 
tralasia, [1928] Oh. 793 ; 97 L. J. Oh. 467 : 
139 L. T. 636 ; [1928] B. & 0. R. 96, 0. A. 

•] — SeCy now. Third Party (Rights Against 

Insurers) Act, 1930 (c. 26). 

6012a. Husband surviving wife.] — In 

the year 187G a husband during the lifetime 
of his wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured “ for the benefit of his wife ** 
in pursuance of Married Women’s Property 
Act, 1870 (c. 93), had proposed to the co. 
tx) effect an as.<^urance on his own life for £500, 
in consideration of the payment of the 
premiums during the life of the assured, the 
co. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
trators & assigns of the assured the sum of 
£500. In 1018 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
&> obtained his discharge as from Apr. 14, 
1809 : — Held : upon the true construction 
of the policy Married Women’s Property 
Act, 1870 (c. 93), s. 10, the interoiit in the 
policy moneys vested in the husband -it. upon 
his adjudication in the trustee in his bank 
ruptcy subject to the trust in favour of his 
wife which enmed for her benefit only if she 
survived her husband ; with the result that 
as she died before her husband & before the 


Cte6iB958^ 

fund fell into possession, the policy moneys 
belonged dc w.ere payable to the trustee in 
bkpcy, 

Semble: Married Women’s Property Act, 
1870 (c. 93), 8. 10, does not enable a husband 
t6 confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow. — Be Collier, [1930] 2 Oh. 37 ; 
143 L. T. 329 ; evb 7ioni, Re Collier, Ex jp. 
Collier’s Executors, 99 L. J. Oh. 241 ; 
[1929] B. & C. R. 173. 

6052. Add. Annotation : — Refd. Be Pennington ds 
Owen, [1925] Ch. 825. 

6074. Add. AnnotaiUm ; — Dlstd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1926), 133 L. T. 814. 

6111. Add. Annotation: — Consd. Bergerem v. 
Marsh (1921), 91 L. J. K. B. 80. 

6118. Add. Annotation : — Apld. Bergerem t^. Marsli 
(1921), 91 L. J. K. B. 80. 

6115a. Bankruptcy abroad.] — Testator by 

his will declared himself to be residing in 
London, & domiciled in England. Ho subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until hia death. 
On a petition presented by him in bis lifetime 
to the ct. in Algiers he waa declared bkpt. by 
the French ct. after his death, & a “ syndic ” 
was appointed there to whom creditors’ claims 
might be sent. The effect of the order on the 
evidence was to vest in. the French syndic ” 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpcy. In a subsequent creditor’s adminis' 
tration action in England, K., an English 
creditor, was appoinf;ed administrator after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French “ syndic ” now claimed that the 
assets in this country should be transferred 
to him, admitting tliat if his application was 
successful the costs of administration here 
would have to be deducted ; — Held : a bkpcy. 
order having been made by a French ct. of 


6967 ii. In action of tort .] — 

• DankHftrcH tor persoual injuries do not 
vest in the tnisteo in bkpcy. — /fc 
HoLLlSTEii (Out.), [1026] 3 D. L. U. 
707 ; 7 C. B. R. 629.-~CAN. 

h 1. Sums due by way of differences— 
Transadiems vloa^ by special resolution 
of Stock ICxchange.] — Sums which have 
become due. in the ordinary course 
of business from one certified broker 
to another by way of differenoes in 
respect of Stock Exchan^ transactions 
entered into betw’een the parties, as 
members of the Bombay Native Share 
& Stock Brokers* Association, form part 
of the estate of the creditor brokor, 
which passes to his assimoe in the case 
of his Insolvency, under Presidency 
Towns Insolvency Act (III. of 1900), 
Bs. 17 & 62. — Kaikushroo Talyark- 
HAN V. Bai Gulab (1928), 1. L. R. 53 
Bom, 508.— IND. 


h il. Sums due from banh^pt com' 
mission agent — Right to recover from 
principals — Subject to rights of third 
party.} — Where commission agents had 
incurred liability on behalf of their 
principals, who had agreed to indemnify 
them, & the agents having subsequently 
gone Into liquidation, omolal liquidator 
sued the piincipals for the amount of 
liability : — Held : he could recover the 
said amount even though the agents, 
haviitf gone into liquidation, had not 
actuauy paid their vendor. — Osman 
Jamal Sc Sons v. Octal Pubohattam 
< 19*8). I. L, B. 56 Calo. 262.— 0fD. 


•q. Rights under cmilract — Can- 
cellation before receiving tvrder.] — Held : 
the trusteo in bkpcy. hod no rights 
under the oontraot in the name of 
bknt., it having boon rightly can- 
celled. — Rc Dollar Taxi Co., Ex p. 
Trustre, [1924] 3 D. h. R. 97 ; 4 
C. B. R. 667,— CAN, 

•t. l^nceeds of company*s assets — 
Sold by directors — To discharge personal 
guarantees of directors.] — Held: the 
transaotion was not fraudulent. — Re 
United Exhibitors, [1925] 3 D. L. R. 
440 ; 6 C. B. R. 779.— CAN. 

PART XX. SECT. 4 , SUB-SEOT. 8.— B. 

av. Proceeds of sale — BUI of sale 
given by husband to wife — To secure 
loan by wife.} — Held: the proceeds 
derived from realisation of the security 
effected after an act of bkpcy., but 
before actual adfndication, were money 
lent to the husband by the wife for the 
purpose of his trade or business at the 
date of bkpcy., &, as such, assets in 
the husband's estate. — Re Haw, [1926] 

N. Z. L. U. 558.— N,Z. 

■w. ChaUels in ostensWls possession of 
husband — Onus of proof,} — Held : the 
onus was on the vnfe to prove that they 
were her property. — lie MoElland's 
Bstatk, [1923] 4 D. L. H. 395 ; 3 

O. B. Ii. 849.— CAN. 

PAR*f XX. SECT. 4, SUB-SEOT. 6.— A. 

I i. Property part of estate 
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of lunatic under care of court.] — l.auds 
being real estate, situate in the Irish 
Free State, devolved upon a person 
as heir at*law who had been an 
undlsobargod bkpt. in England since 
the year 1924. The person who died 

f >oBaes8ed of the property had been a 
imatic under the care of the ct. in the 
Irish Free State. In the winding np 
of the lunatic's estate by the Chief 
Justice in Lunacy the rents of the real 
estate of the luriatio which had accrued 
after her death were cialmo<l rcspoc* 
tively by the Offldal llooeivcr in 
England & the Omdial Assignee in the 
Irish Free State for the benefit of the 
creditors In th^ respective bkpcloH. : — 
Held : the only effective vesting or<ior 
before the ct. was that made in the 
Irish bkpcy. matter, the land in 
guestion had not become vested In the 
Official Receiver in England merely 
by the operation of the English vesting 
declaration, but it was competent for 
the Irish ct,, exercising bkpcy. juris- 
diction, if requested to do so, to make 
that vesting declaration effective.— 
lU CJoimALUS, [1929] I. R. 206.— IR. 


6108 V. . I — Land in Canada 

owned by a bkpt. at the time ,ho is 
adjudicated a bkpt. under the English 
Bkpcy. Act. 1914, o. 59, voste in bis 
trusts under the English bkpcy. 
proceedings. — He Orauam (No. 2), 
[19291 3 D. L. R. 853 ; 1 W. W. K, 
309 ; 28 8. L. II. 297 ; 10 C. B. iU 
340.— CAN. 
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competent jurisdiction the “syndic** was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here. — 
Re Burke, King v. Tebrv (1919), 54 L. Jo. 
430 ; 148 L. T. Jo. 176. 

Annotation: — Betd. Berserem v. Marsh (1921). 91 L. J. 

K. B. 80. 

6116h« .] — In 1913 deft., a domiciled 

Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft, 
became tenant of a house in Ghent for a 
period of eight months from Apr. 1913, &; 
employed dorks & other persons. The 
paHnership incurred heavj^ liabilities, & by 
a decree of the Commercial Ot. at Ghent, 
dated Aug. 0, 1913, the partnership dc its 
members were declared to be insolvent pur- 
suant to an article of the Belgian OivU Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeah 
Pltf., trustee in the bkpey., brought an action 
in England alleging that deft, was possessed 
of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in pltf. as trustee : 
— Held: (1) the decree of the Belgian ct. 
was valid lna.smuch as deft, had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 


deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
& to the appointment of a receiver. — 
Bergbbem V. Marsh (1921), 91 L. .1. K. B. 
80; 126 L. T. 630; [19211 B. & C. H. 
195. 

61150. .] — Re Kooperman (1928), 72 

Sol. Jo. 400 ; [1928] B. & C. R. 49. 

6121. Add. Annotation: — Refd. Ete Wait, [1027J 
1 Ch. 606. 

6123. Add. Annotation : — Refd. Earle v. Homs- 
worth B. D. C. (1928), 140 L. T. 69. 

6124. Add. Annot-aiion : — Refd. Earle v. Hems- 
worth B. D. C. (1928), 140 L. T. 69. 

6126. Add. Annotations : — Apld. Re Collins. [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. D. 0. 
(1928), 44 T. L. R. 605. 

6128. Add. Annotations: — Apld. Cotton v. Heyl, 
[1930] 1 Ch. 610. Consd. Re Wait, [1927] 
1 Ch. 606 ; Blakey v. Pendlebury*s Trustees 
(1931), 47 T. L. R. 603. Refd. Re Williams, 
Richards v. Williams, [1930] 2 Oh. 378. 

6129. Add. Annotations : — Apld. Re Collins, [1925] 
Oh. 666. Distd. Earle v. Hemsworth R. D. 0. 
(1928), 44 T. L. R. 606. 

6120a. .] — Re Collins, No. 6C69a, post. 

6135. Add, Annotation : — Apld. Re Ckiines Mort- 
gage Trusts, [lOlS-lO] B. & 0. R. 297. 


PART XX. SECT. 4, SUB-SECT. S.— 

B. (b). 

r j, .] — Although a foreign 

Bkpor. Act cannot, ot its own force, 
operate boyond the country which 
enacted It. yet private internattonol 
law & the oomity of nations operating 
on the goiioral principles relating to 
movable property will recognise Its 
oxtro-terrltorlal effoot. so far at loost 
os it deals with personal proporty, 
especially whore, os In the caso of the 
U.S. Bkpoy. Act. the Aot does not 
expressly oonOno itself to property 
within tho United States, but extends 
to ** all property *' of bkpt. ; & the 
fact that tho U.S. Bkpoy. Aot is given 
ofloot in CJanada only by comity of 
nations is not a ground for bolding 
that it should bo givim no greater 
olfeot in Uanada than would be given 
to tho Uauadian Bkpoy. Act In the 
United States. — Wiluams r. llicE 
(Man.h [1920] 8 D. L. R. 225 ; (19261 
2 W. W. R. 192.~-OAN. 

sm. Insolvency in South Africa — 
Property in /rskind.l — By an order of 
the Supreme Ct. of the iTtiion of South 
Africa the estate of an Insolvent was 
seQuestrated for the beuollt of his 
ri*odltors ; subsequoutly a trustee of 
the estate was eleoted, k was declared 
entitled to administer tho estate in 
aocordanoe with Insolvency Act. 1916. 
The insolvent was ontiUed to oortain 
freehold & leasohold property in 
Ireland. Under tho law of the Union 
of Sohth Africa the trustee was 
entitled to tho immovable property 
ot the Insolvent situate in Ireland, so 
far as suoh right did not oonfllot with 
the law in Irmand The Supreme CL 
ot South Africa having requested the 
Irish ct to aot in its aid, the trustee 
applied for an order vesting the pro- 
perty in him : — Held : be was entitled 
to such order. — lie Bolton, (1920J 
2 I. R. 321.— IR. 


PART XX. SECT. 4, SUB-SECT. 7. 

6122 1. Payments to accrue under 
buUding contract.]— -B,. who had engaged 
In a partnership with deft. K. in a con- 
tract for tho construction of certain 
works, on June 8, 1927, assigned to 
pltf. ** all my profits up to the sum of 
£500 plus 10 per cent, interest " that 
wore to accrue to him from the said 
partnorsbip for the said contract. He 
was adjudicated bkpt. on an act of 
bkpoy. committed on June 17 of the 
same year, of which, however, pltf. 
had no notioe. In an action by pltf. 
against the official assignee 6c deft. 

K, to recover tho amount of the assign- 
ment ; — Held : It having been estab- 
lished that on June 17, 1927, the date 
to which the bkpey. related bock, no 
profit had been earned by B. to which 
tho assignment could attach. & as the 
assignment could not give a good title 
as against the ofllciai asslgDeo to profits 
accruing after the commencement of 
the bkpoy. pltf. coizld not succeed 
against tho omciak assignee, nor could 
he recover against K., who was bound 
by law to pay the offioJal assignee 
bkpt. *8 share of the profits of the eon- 
tract. — Hewitt v. Official Absignkr 
OF Bar.nes 6c Kreble, [1980J N. Z. 

L. R. 416.— N.Z. 

6124 i. Retention money.] — 

lielfl : moneys already earned by tho 
OKsignor, although not already duo & 
payable to him. could be assigned by 
bini. 6c their assignment was not 
Invalidated by bkpoy. intervening 
Ix'fore suoh moneys became due & 
payable. 6c this principle was applic- 
able to retention money kept back in 
respect of progress payments under a 
bunding oontraot. — O fmci ai. Aebio niSk 
V, SUAHPE, (19211 N. Z. L. R. 460.— 
N.Z. 

6128 1. Hook dehta — Assianmeni to 
ineorp&rated hank .] — Held : the assign- 
ment of all book debts then duo or 
aoernlng duo or thoieaftcr to become 

40 


due was a general assignment of book 
debts witltln Bkpoy. Act, s. 30, but was 
valid. — Sapkra Tobacco C!o. v. Royal 
Bank of Canada (1922), 0.3 D. L. R. 
58 ; 2 C. B. R. 309 ; 52 O. L. It. 131.— 
CAN. 

6128 ii. Assi^ment not regis- 

tered — No provincial legislation pro- 
viding for registration.] — Held : as8ign< 
meut void as against trustee in bkpoy. 
— Royal Bank of Canada r. Eastern 
Trust Co.. [1923] 1 D. L. R. 498 
[1023J S. C. It. 177.— CAN. 

6126 Vd. Future book debts.] — Re* 
Gordon Store, Ltd., Ex p. Standard 
Bank, [1923] 4 D. L. R. 279 ; 3 

O. B. R. 816.— CAN. 

6128 Iv. .J — To be valid against 

a trustee in bkpoy. any assignment of 
future book debts must be rigidly 
according to Bkpoy. Act, s. 30. — Re 
Walton, [19241 4 D. L. R. 706 ; 5 

C. B. R. 112.— CAN. 

PART XX. SECT. 5, SUB-SECT. 1, 

6133 iv. .] — Rc Standard Im- 

ports, IjTD., Ex p, Canadian Express 

206 CAN ^ 

6183 V. .y—Re Wilson (Ont.), 

(192611 D.L.R. 584 ; 7 C. B. R. 437.— 

CAN, 

PART XX. SECT. 5, SUB-SECT. 2.— A. 

6189 iv. .T — As against an 

assignee in bkpey. one who has as 
principal consigned goods to .bkpt. 
imder an agency contract by whiob 
the property did not pass to bl^t. 
may recover the goods or the proceeds 
thereof, provided so far as they can 
be identified . — Re 0>CKS Estate 6c 
Consort ' Tbadinq Co. (1922). 65 

D. L. U. 778 ; (19211 3 W. W. It. 434. 
—“CAN. 

6139 V. Honey entrusted io.J — 

Held : the payer could only rank as a 



^ ^ of gham lboi 4 ilit lor ollMit.] 

Jaolirttot^ his hrokor feo putchsoe on his 
1»ohw hnndiiod ohores M a oo. The 
Imihor liwtoiiotod a firm of btohors to efifeot 
tbo purohaos. Tho ftrm duly pordiased the 
gtuM# dn oent a transfer of the shares to the 
broker, prepared in the name of A. The 
broker had m the meanthne filed his petition 
in Idcpoj* It the iransfer passed to the official 
feoeiyer It from him to the trustee in bkpoy. 
of the brcficer* It rms claimed by the firm A 
also by A. : — Held : it was “ property held 
by bkpt* <m trust ” within ^e exception 
ccmtaiiied in 1914 Act, a 88, A it must be 
handed oyer to A. — Babbibr A Sons v. 
EionBY (1922), 86 T* L. R. 660 ; 66 Sol. Jo. 
677, 

6808a« .] — In the circumstances (see No. 

6208): — Held: 0. had a lien on the goods 
for his debt. — ^B urk v, Oabvalbo (1834), 
7 Sim, 109 ; 68 B, R. Ill , eiibeequmt pro^ 
ceedinge (1889), 4 My. A Or. 690, L. 0. 
^nnotoiioAS .^OoaiA ITrlth v. Forbes (1862). 31 L. J. Ob. 

793. Retd. HutcSnuBon v* Heywortb (1838). 9 Ad. Sc £1. 

375. 


6870, Add, AnnotaUon: — ^Reld. Banque Beige v. 

Hambrouok, [1921] 1 K. B. 821. 

6a72« Add. Annei(u>4on8 : — Aa io (1) Retd. Banque 
Beige r. Hambrouck, [1921] 1 K. B. 321. 
A# ^ (2) Ridd. Banque Beige v. llambrouck, 


mtrn 

[1981) 1 a 881; Re Watt, ^927] 1 Oh. 
606« 

6895a* tils Inienst lafiiaf iota p6ssssibaHC>ttrtng 
third haiilmiptcy--Illglit el trustee under 
prsvtaiis hankrupteies^—Re Snaait’a Sar^ 
matcburr, Bobuo Tbustboeb u. SwBmh [1920] 
W* N. 77. 

6296. Add. AnnataHon ;-*Ap|d. Re Garrett, [1980] 
2 Oh. 137. 

6896a. Rottoe peii9lon.>--The provision in 

Bolice Paosions Act, 1921 (o. 81), s. 14 (1), 
that on the pensioner^ bl^y. his pension 
** shall not pass to any trustee or other 
person ” acting on the creditors* behalf 
merely excludes the pension from being 
property that vests in the trustee under 
1914 Act, B. 18 (1). It does not prevent the 
ot. from making an order under 1914 Act, 
s. 61 (2), for payment of all or part of the 
pension to the trustee for the creditors* 
oeneflt. This sect, applies to property 
whether or not vested in the trustee, A the 
order does not effect any vesting . — Be 
Garbott, [1930] 2 Oh. 187 ; 46 T. L. R. 464 ; 
sub nom. Be Garrett, Offioiai* Rbobivbr A 
Trustbb V. The Banehupt, 99 L. J. Oh. 
341; 143L.T.402; [1929] B. A O. R. 177. 

6298. Citaiiona : — For “ OmppENOALE v. Tomun- 
soN (1752), 1 Oooke*B Bankrupt Laws, 7th ed., 


preferred oredltor if the truet money 
could be traced to a particular fund.-— 
Re Dominion Tiokkt. etc. Corpn.. 

Aker. 11024] 2 D. L. H. 807.-— 

61801. Broker — SeeuiiHee eoU for 
olieni — J^roreeda paid into broker's 
general aeeount.l — aeid : aa the money 
could not be diatlnsuiehod In any way 
from other moneys in the general 
account of the brokers the client could 
not oleum it Sc could only sue for broaob 
of oontraot. — DaurnE e. FaiRBJjtrjw. 
QosseuN & Co. (1922). 06 D. L. H 
880; 2 O. B. R. 824.-^AN. 

sb* Sole beneftciarp — Trtdotc**, claim 
to share of eataif.) — Where a widow 
olalma under Wfdons Relief Act, 
B. S. A.. 1022 (c. 145). 8. 10, to the 
unadmlnieterod portion of her hus- 
band’s estate, snob portion does not 
▼est In the trustee In bkpey. of tlie sole 
benefloiary under the husband's will 
jRsMoiNTTRB. (19251 4 D L. R. 127 ; 
11925] 8 W. W. R. 178.--CAN. 

PART XX. SECT. 6, SUB-SECT. 2.— B. 

so. Bpeeifio nurpose — Stock certUleate 
deposited wUh agenJt — For saU .\ — Bkpt. 
sold a portion of the shares A bad rae 
remainder frauduleotly transferred into 
hk own name : — Udd : the trustee 
must return the shares. — D enman u« 
TouBAW, Hart A Anderson A Beul 
Txxrfvcne Oo« (1922), 66 D. L. H. 
672.— CAN. 

, 4 . — .W/eW ; It ww 

neoeseary tor petitioner aoourately to 
Identity the oenifleato which he olauaed 
from me inso|Tent.^MCXAT e. ToB- 
OROX (1922), 67 D« lu XL 667.— CAN. 

PAitT XX. SECT. 5, 6UBU8S0T. 4.— A« 

•SSI I. Omsrad nda^Vmd uitdis- 
lifiptfisSaSIs.]— In order to gire rise 
to a to follow moneys as trust 
moneys mUmd wf|h Uto trustee's 
petsoy^ mourn them must haye 

I SL &JF. Qmum Floqb Umm 
9 . Qanabiam OBBDiy IliNk 



Trust Assoon., Ltd., [19251 4 D. L. R. 
909 ; (19261 3 W. W. U. 586.— CAN. 

6867 !. AgerU to seXl goods — H%ahi to 
proceeds of sole.] — Money reoelyed by 
A commission agent from sales of his 
onsiomors* property Is, after deduction 
therefrom of the agent's oommishion 
A expenses, money held by blm In a 
aduci«tp> capacity. A If It Is mixed 
by the agent with his own money in 
ms genem! banking aci^ount A he 
becomO bkpt., the money oan be 
followed by the cestuis guc trust if it 
is still traceable ; othery^ tboy haye 
no recourse otho'* tluin proylng their 
claims in the bkpoy. — Salter A 
Arnold. Lid. v. Dominion Bank, 
11923 J 3 W. W. R, 257.— CAN, 

PART XX. SECT 6. 

6883 i. ** Working tools " — Law 
agent's library,] — Held: law reports, 
statutes. A legal text-books, (oriniug 
the prolosslooal library of a piaotlsing 
law-agent, were not necessary " work- 
ing tools.'* — P enell V. Klqin, (19201 
S. O. 9.— SOOT. 

hi. — - — ,1 — Re Trbnwith. 
(19221 3 W. W. B, 1205.— CAN. 

bll. Effect of mortgage.} — ^Where 

the owner of an urban homestead 
mortgages it. the exemption rights of the 
owner are confined to the equity of 
redemption. — ji?e Bell. (19221 I 
W. W. R. 1015 ; 67 D. L. R. 66 ; 33 
MSn. L. R. 9 at p. 13.— CAN. 

M ui, •• Building occupied 

By debtor.] — Debtor was the regis- 
tered owner of a lot on whiob was a 
two-storey building, ^In the upper 
storey ox whtoli>^ ne A his wife bad 
dwelt contlnuoWdy sinoe bis purchase 
of fbe lot. Tbs low^ Storey was used 
mainly as a store. In which debtor's 
wife carried on a bnsbUHWU but in the 
roar part was stored some ooaL wood 
A household furniture. The store A 
dwelling had an oittside ontrauoe as 
well as an inside one* A lean-to had 
been creotadehy debtor, whiob had^^ 
outside entrance oa|y;— Hitf/ the 
»erty was within Bxei^tions Aet. 
oL 10, A was under Bkppy. Act. 



biv. 


— By partner— Part- 
r.l— Und * 


nershw proptrtt/.l— Under Bkpoy. Act 
a lot A building l>e1onglng to a partnoi • 
ship passes to the authorised assignee 
under an assignment by the partner- 
ship, although pait of the building is 
oocupied as a home by one of the 
partners. — Re DoBRoyrroH. Dobro- 
viTca V. Canadian Oredii Men's 
Trust Assoon.. 1«td., (1025J 1 D. L. R. 
21 ; 119341 8 W. W. R. 681.— OAN. 

h V. — Erenypt from seisure under 
execution,]^ Held : not property dlvl- 
alble amongst bkpt/s oredltorH. — 
Traders Trust Oo. e. Cohen (Man.), 
(19271 3 W. W, 11. 473.— CAN. 

PART XX. SECT. 7, SUB-SECT. 1.— 
A. (a). 

68S61li. .1— The after-acquired 

property of a debtor is ayailable among 
creditors under a reooiying order but 
not under an authorised assignment. — 
Re Lipson. (19231 3 D. L. 11. 1171 ; 
52 O. L. R. 852 ; 2 0. B. R. 488.— CAN. 

6891 tv a. Under iTUestaou,] 

—Held; to rest In the trustee. — Re 
Lubsier, (19271 4 D. L. H. 687 ; 61 
O. L. R. 177.— CAN. 

6293 V. «_.j — ineolvent 

has power to dispose of any property 
he may aoquire after being deelarec 
tnsolyent. A all persons dealing with 
him bond fide A for a consideration 
will be discharged fn>m making a 
further payment to the oflloial as- 
signeo, provided the transactions took 
place before the official assignee Inter- 
vened A claimed the property or 
behalf of insolvent's estate.— CimoTE 
Lad e. Kkdar Naih (1924), I. L. R. 
46 All. 565.— IND. 

PART XX. SECrr 7. SUB«8E0T. 1,— 
A. (b). 

6298 iii. ^.3 — The ovidenoe of a 

bkpt. was that he was employed in 
selling goods for a oo., that he was, 
when examined in Oct. 1927. special 
representative of thb co. on toe basis 
that be was to receive a salary A a 
guarantee of a certain amount together 
with a bonus on anything over that 
aaaount : but this anungsuient was to 
toase on Nov. l, 1927/A be expected 
to mbke arrangements to sdl on a 
commlasion basis Held ; applying 
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p. read ** C tepPi B NO Aix v. ToictXKSOK 
(1780), 4 Boeg. K. fi. 818; 1 Cookers 
Baiikru{>t Laws, 8tli ed*, p« 428 ; 99 B* Jt. 
90()/" 

AnnoiaHom .^Blsld* Beckham t;. Brake 
(1849), 2 H. L« Oas. 579. Ooiisd. Ee Eobertia, 
{1900] 1 0. B. 122. Betd. Re Elswood (1866), 
28 L. T. O. B. 96; Wadling v. Olipbaid^ 
(1876), I Q. B. B. 146. 

6315. Add* AnnoMion :^Apld* Re Walter, Slo- 
cock V* Official Beceiver, [1029] 1 Oh. 647. 

6816a. AppUoatloii ot 1614 Act, s. 88.} — 

Re WALim, Slocock v. OmciAiiBscsiVEB, 
No. 4665a, ante* 

6824. Add* Annotation : — Retd. Byster v* Eaodall, 
[1926] Oh. 932. 

6331. Add, CiUUion: — eu6 nom. Re Olaytok & 
Bqaumonts’ Oontbaot, 2 Mans. 846. 

6884. Ctto«ona .•■— For **[1918] 2 Oh. 889 read 
** [1918] 2 CJh. S89.»» 

6847. Add* Annotation : — ^Retd. Ohillizigworth v* 
Bsche, [1928] 1 Oh. 676. 

6848. Add* Annotation Retd. Byster v* Bandall, 
[1926] Oh. 932. 

6862. Add* Anndtation :-^Con8d* Re Wigzell, 

Hart, [1921] 2 K. B. 836. 

3863a. Liability ot after-acgulred property tor 
necessaries.] — Re Walt^b, Slooook v* Offi- 

4 oiAL BECfiavFB, No. 4665a, ante. 

6866. Add* Annotations Btstd. Re Wilson, Rx p. 
S alam a n , The Trustee v. Keith, Prowse 
(1925), 188 L. T. 814. Reid. Re Cohen, Rx p* 
Official Beceiver, [1919] 2 K, B. 271 ; Re 
WigzeU, Rx p. Hart, [1921] 2 K. B. 836. 

6390a. Property acquired between two Insolvencies 
— Assignees under second Insolvency en- 
titled.] — OuRTis V* Shbfpieij> a836), 8 Sim. 
176 ; 6 L. J. Oh. 377 ; 69 E. R. 70. 

Ar^Udion. : — Ctonsd. Be dagette Estate, Fordbam v, 

Olagett <1682). 20 Ch. D. 637. 

6396. Add* Annotation : — Retd. Re Mathieson 
(1926), 70 Sol. Jo. 1101. 

6398. Add* Annotation: — ^Retd. Re Mathieson 
(1926), 70 Sol. Jo. 1101. 


6401a. — To husband & wife Jointly.] — A 

settlor by a voluntary settlement mime In 
1913 directed the tnuitoes to whom he had 
transferred certain secvirities to accumulate 
& invest the income thereof subject to a 
proviso under which the settlor reserved to 
himself power, by notice given to the trustees, 
to require the mcome of any year or the 
residue of such income remaining uninvested 
to be paid as to one moiety to himself A as to 
the other moiety to a lady who afterwards 
became his wife, or if she should then be dead 


4o MMpdre the whole ihccipe of sodb^ year or 
of such year to be paid to the 
settbr, with trusts wei^ the death of the 
surrivm? of them in favour of the settlor's 
children therein named. In Jan. 1927, the 
setting gave notice to plt^. as trustee that he 
requizM the whole income for that year to 
be paid as to one moiety to himself as as to 
the other moiety to his wife. In Aug. 1927, 
the settlor was adjudicated bkpt. : — Retd : 
the power was indivisible, A: could not be 
exercised by the settlor ** for his own benefit ** 
within 1914 Act, s. 88 (6), but only for (he 
joint benefit of himself A his wife, A there- 
fore did not vest in his trustee in blracy. — 
Re Taylor’s Settlement Trusts, Pubuo 
Trustee v* Taylor, [1929] 1 Ch, 435 ; 98 
L. J. Oh. 142; 140 L. T. 663; [1929] B. 
A 0. R. 16. 

6415. Add* Annotation : — Ae to (2) Refd. Watson 
V. Haggitt (1027), 44 T. L. R. 90, 

6444a. .] — ^A lessee erects trade fixtures, 

firmly attached to the freehold, but remov- 
able as between himself A the l^dlord. He 
then mortgages the premises by way of 
demise, by the same description as that in 
the lease, A without referring to the new 
erections ; the sum secured being a floating 
balance, limited to an amount greater than 
the premises would be worth, without the 
fixtures. He becomes bkpt. : — Hdd : the 
mtgee. was entitled to the fixtures. — JBe West, 
Ex p* Bentley (1842), 2 Mont. B. A Bo Q* 
691 ; 6 Jut. 719. 

Annotaiiona : — Consd. Re Maokie, Ex p, j^agart (1847), Do 
G. 631 ; WalmBley o. MUno (1869), 7 C. B. N. B. 116. 

6440, Add* Citation: — eiib nom* Re Plimmer, 
Exp* Speller, 14 0. B. 160, n. 

Add, Annotation : — Refd. Graham v* Furber 
(1863), 2 0. L. R. 10. 

6464. Add* Annotation .•■^Refd. AUgemeiae Ver- 
sicherungs-Gesellschaft Helvetia v, German 
Property Administrator, [1931] 1 K. B. 672. 

6477. Add, Annotations : — ^Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal A Bomb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6488. Add* Amiotations : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867 ; Alfeemeine Versiche- 
rungs-GeseUschaft Helvetia v, German Pro- 
perty Administrator, [1931] 1 K. B. 672. 

6507a. In name of agent — Deliveay orders in 

hands of buyers.] — Bkpt., who carried on 
business as a merchant, had for some years 
dealt with pltfs. in vacumn flasks, which 
came from Germany. The bills of lading in 
respect of the goods were made out ^* to 
order A the oiwges were paid by S., a for- 
warding agent employed by bkpt. The 


the Engfieb law without deddliig 
whether, imder Oanadian Bhpoy. Aet, 
Bobseauent salary, iDOOzne or com- 

S enaatloii is ever aasets tor the trustee, 
tie blmt.^s tuturd earnings, not being 
a fixed salary, oonld not oe appfied 


tor tha benefit ef his oredltors . — Ha 
RtTNO. 119291 1 D. L. R. 500 ; ^2 
0. L. R. 667 ; 10 0. B. R. X.— OAK. 
sL Afi^eemeni , between tmeiee, honl:- 
emsdoyer^Interferenee by eowri*l 

3 :. ^ 

part XXi 8S0T. 1.*- 

vi. — — ApptMiomtobemknixkyby 


authorial aa$ignfnmt*h-He Gapsbt. 
D. L. R. 1169.—<IAN. 

PART XX. 8E0T. 7, SUB-SECT. 3. 

6SSX 11 , person who 

had been declared bkpt. A whose 
insolvent estate had bew fully ad- 
nodnistered, but who did not his 
dtechaiwe, went into business Sl 
aoguireu certain assets. The peison 
who had^admintetered the estate as 
auUKktised trustee appilod to the 
reimar^ta lApuy* tor dJreotious: — 
: there was no power in the ot. 
to appolat or oontanue appet. as 
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trustee A ho had no status to make the 
appUcation.—Re HsnifAK, [1930] 2 
D. L. R. 471 ; 66 O. L. R. 43 : 11 
O. B. R. 289 ; affo** tO 0. B. R. ^79 ; 
revg*, 10 O. B. R. 328.~-OAN. 


PART XX. SECT. 9, SUB-SECT. 1. 

6416 L **<70011#." ••aoode ehtd- 
tele **— Good# of thira peaiy — /nl^- 
minakd with bemkrupta pr t me rt y iw 
thM party.y^BOd : the pio^ 

party boeatne assets to, satisl^ the 
QZOqtpIS.---ES RBKKIinBBSrVS FaBSOOUI, 
Re Houobn KaxiONAL Oo.ls CLaui 
L* B. 431 1 2 a R, 



8 P 0 ^ con airivdi were stored at a wha^rf 
m l^e name^ ^ for the acootmt^ of S. When 
a^ sale had taken plaoe S. signed a delivery 
ordeir which bkpt* handed to the buyers 
against paymenp for the goods. Between 
Aug. 8 & Sept. 7, 1927, pltfs. purcha^ a 
number of cases of vacuum flasks A paid 
bkpt. for them prior to the commencement 
of the bkpcy., the receiving order being 
made on Sept. 24. Bkpt., upon payment 
being made for the goods, handed to pltfs. 
delivery orders for the goods signed by S. 
Sc addressed to the wharfingers. These 
delivery orders had not been presented at 
the wharf at the date of the bkpcy., Sc when 
they were presented shortly afterwards the 
wharfingers, acting on S.’s instructions, 
refused to deliver the goods. The trustee in 
bkpcy. claimed that the goods were in the 
possession, order or disposition of bkpt. at 
the date of the receiving order Sc formed 
part of bkpt.’s estate under 1914 Act, s. 38 (c) ; 
— Held : pltfs. had not by their conduct in 
any way induced a belief that the goods 
wore in the possession, order or disposition 
of bkpt. in such circumstances that he was the 
reputed owner thereof. Sc the trustee was not 
entitled to the goods as forming part of 
bkpt.’s estate. — Simeons (0.) £ Co. v. 
Durand’s Trustee, [1928] 2 K. B. 66 ; 97 
L. J. K. B. 637 ; 138 L. T. 612 5 [1928] 
B. Sc 0. B. 19. 

6514. Add, Annoiation : — Consd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. 

6516. Add. Annotations : — Consd. Re Tabor, Ex p, 
Cork, [1920] 1 K. B. 808 ; Re Kaufman 
Segal Sc Bomb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6616a. On business premises.] — The 

custom of hiring furniture which exlstis in the 
case of hotel proprietors, A is so notorious 
as to exclude the doctrine of reputed owner* 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g, a 
wholes^e grocer, — Re Tabor, Ex p. Cork, 
[1920] 1 K. B. 808 ; sub nom. Re Tabob, 
Ex p. Trustee, 89 L. J. K. B. 362 ; 122 
L. T. 799 { 36 T. L. B. 191 ; [1919] B. & 
O. B. 299. 

Annotations: — Folld. Re ^aufican Sfgal & Doinb, Kx p. 
Trnstoe, [1923] 2 Ch. 89. Befd. French v. Qethlnsr. [1922J 
1 K, B. 230. 

6519. Add. AnnoUUiona : — Consd. Re Tabor, Ex p. 
Cork, [1020] 1 K. B. 808. FoUd. Re Kaufman 
Segal Sc Bomb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6528* Add. Annotation : — Reid. Re Blyth Ship- 
building Sc Dry Docks Co., Forster v, Blyth 
Shipbuflding Sc Dry Doc]b» Co., [1926] Ch. 
494. 

6525. Add, Annotations : — Raid. Lamb v, Wright;^. 
[1924] 1 K. B. 857; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6561. Add. Annotation : — Reid. French v. Qething, 
[1922] 1 K. B. 236. 


6618* Add:, Annoftaiion : — Rsfd* liamb v, Wright, 
[1924] 1 K. B. 867. 

6625. Add, Annotation Raid. Re Wethsredi 
Salaman, [1926] Ch. 167. 

6647. ^ Add. CifdHons ; — sub rum, Rs PyjMaimR, 
Em p, SpEtXBR, 14 0. B. 169, n. 

Add, Annotation : — Retd. Graham v, £Hirber 
,(1863). 2 a L. B, 10. 

6657. Add, Annotation : — Consd. Re (DoUins, [1026] 
Ch. 666. 

6659. Add, Annotation : — Apld. Re Collins, [1925] 
Oh. 666. 

6650a. .] — For some years before his 

bkpcy. a surveyor Sc assessment specialist 
with a stalf of clerks had entered into con* 
tracts with clients for personal service in the 
latter capacity. Under these contracts ho 
had to value his clients* properties for rating 
purposes Sc give expert evidence on their 
appeals, his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged those contracts Sc 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor. ’s business position, 
the mtgor. bein^ allowed to collect the fees 
when due in his own name Sc hand them 
over to the mtgee. At the date of the mtgor. ’s 
bkpcy., some fees (a) were due on completed 
contracts, but some foes (h) were stiU un- 
earned. The trustee employed bkpt. Sc some 
of his staff to carry out the uncompleted con* 
tracts Sc earn fees (&) : — Held : (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheless part 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were due to him 
** in the course of his trade or business ” Sc 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c) ; (2) the mtge. of 
foes (5) earned since the bkp^. was in- 
operative against the trustee. — Re Coluns, 
[1926] 1 Ch. 660 ; 183 L. T. 479; sub nom. 
Re C 0 LLIN 8 , Ex p, Salaman (Trustee), 95 
L. J. Oh. 66 ; [1926] B. Sc G. B. 90. 

6689. Add. Annotation : — Refd. Re Wethored, 
Ex p. Salaman. [1926] Ch. 107. 

6696. Add. Annotation : — Refd. Halifax Building 
Society v. Keighley, [1931] 2 K. B. 248, 

6701. Add. Anfiotaiiona : — Folld. Birmliwham 

Banking Co. (Official Liquidators) v, (barter 
(1872), 20 W. B. 364. Refd. SemphUl v. 
Queensland Sheep Investment Go. (1873), 29 
L. T. 737 ; Be Pooley, Exp. Babbinge (1878), 
38 L. T. 663. 

6706. Add. Annotation : — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 66. 

6708a. Same day as act of bankruptcy.] — 

Though a bkpt. may be up to the ears in 
insolvency, notice at any fr^tional period of 
the day* on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 


PART XX. SECT. 9. SUB-SECT. 8.— 
B. (b{ i. 

SS21 U. ^ Second mortgags o/.) — 

Ia 1905, 0. the owner of a life of 

iuinif«uioe.xuortflMr^ it to the inautenoe 
00 . In Apr. 1907. C. morteaged the 
poil07 A the lands to B., who jpWe no 
notioe to the 00 . tin Nov* 1980. In 


June, 1907, C. war adjudicated bkpt. 
In 1915 the insurance co. were paid the 
amount doe on their mUro. A handed 
the P 0 U 07 to the assignees. In 1980 
the amignees surrendered the poUer 
to Ihr snsuraoGe co.* A ruceived 
surrender vaioe. A B. applied for pay- 
ment of the amount due to him on bis 
mtge. ; — Reid : tho eqtdty of redemp* 
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tlon In the mtgo. was goods A 
ohatiels ** within Irish Bkpt. A Insol- 
vent Act, 1857 (o. 60), a. 313. A was at 
the date of the bkpoy. ** In pos- 
session, order, or disposition of bkpt.*' 
by the consent A permission of the troo 
owner.— -Es Olai^osatt, 11991J 9 1 . B. 
877.— —Bl. 




(HM'fTiiPilMU .HWKQGr ItU0nSfltWtfWt9Mtn 


pmtiMu»alt«mMLe m ^ Ifilu^iBtftto* 
M giyea bennw ilw aet ot VIgiVf. ia 
In tact oowmUitod <|S» Obobob Worn;-*- 
Mb BicaaBiwog. Ah p, BiCBAKPwnr (Uw), 
8 l>eM. 408 i Htntt. & Oh. 48, 0. of B. 

Om. 

6735f Add, ^ftnoMiim Bng^Ush v» 

KttJMottAl Benefit Aesce*, A. 0* 1 14. 

Add, Antwtaiion : — ^Relfi. Lemb v* Wrigbt, 
[1924] 1 K. B. 357. 

tf744. Add* Annotation •**— BleML Lamb e. Wright, 
[1924] 1 K. B. 857. 

6745* Annataiiono ;-^R6tfi8 Lfwnb i/i, Wright 
[1024] 1 K. B. 857 { AJlgamelne Tendob^ 
mnga^Gesellsobaft H^etia v* Oevman Pro- 
perty Administrator, [19S1] 1 S. B. 672. 

6745a. Whether mere elsthle emptoyment of goods 
in trade or buslnese sufllelent.j'^(l) In order 
that goods may come within i014 Act, 
s. 88 <c}, the consent or permission of the 
true owner most be given not only to their 
bring in the possession, order or disposition 
Of bkpt., but also to their being used in hlS 
trade or business. (2) In order that goods 
may be in the possession, order or dispositlbn 
of bkpt. in his trade or business within the 
clause they must be not merriy visibly 

, employed 4n his trade or business, but 
acquired A used for thii ptrrposes of the 
business. — ^LAim v, Vi riobt & Ck>., [1924] 
1 K. B. 8B7 5 93 L. J. K B. 806 j 180 L. T. 
708 ; 40 T. L. E. 290 $ 68 Sol. Jo. 479 $ [1924] 
B.AO. B. 97. 



tbo part 

«ri tbe eitii4e of bkpts. aa bring 111 14^ 

A dlri^orition irith the emri^ of the^true 
xmttmt : them was no pro^ od a 

Wtammd qustcm of bM^ oqt cbattriaenrii as 
wsm ipMfifled in thaagm^nent, nor we* su^ 
aom4omreoognliedbythec4s. TTheinlfHmee 

01 ownership was Inevitable that by reason 
of the possttiriou A user of the goods In the 
trade or business of the trader they ** most ** 
be the property ol bkptSh^Bs Kaofbcan 
Sbqal a Dosoit Bm p. tansrvo, [1928] 2 Oh* 
89 } 92 L. L Oh. 216 % 128 L. T. 650 ; 67 
BdL Jo* 888; [1023] B. A 0. E. L 

6818. Add. Annotation Retd. Lamb e. Wright, 
[1924] 1 E. B. 867. 

6819. Add. Annoiaiiant: — ^Distd. Bo Kaufman 
jBegal A Domb, p* The Trustee, {19231 

2 Ch. 89. Reid. Lamb v. Wright, [im] 
1 K. B. 867 ; Simeons v. Durand’s Trustee, 
[1928] 2 E. B. 66. 

6821. Add. Annoiathno : — ^Refd. Lamb e. Wright, 
[1924] 1 E* B. 857; Simeons v, Durand’s 
Trustee, [1928] 2 K. B. 66. 

6824. Add. AnnotaHon : — Beld. Lamb v* Wright, 
[1924] 1 E. B. 857^ 

6868. Add. Annotaiioni — ^Refd. Bns^ish Insce. e. 
National Benefit Assce., [1929] A. O. 114. 

6856* Add. Annotation : — Ao to (2Jr Consd* Blakey 
V. Pendlebory’s Trustees (19S1), 47 T. L. B. 
508. 


6745b. Feet due on oompleted eontraeA to sur- 
veyor A assaument speolali8t.]*-iA Oowks, 
No. 6650a, ante. 

6746* Add. Annotation: — Reid. Simeons v. 

Durand’s Trustee, [1928] 2 E. B. 60. 

6751a. Must be given both to possession A 4o use 
in trade or business.] — L ahb v« Waxonx A 
Co., No. 6746a, ante. 

6768. Add. Annotation : — ^Rsfd. Lamb v. Wright, 
[1924] 1 E. B. 857. 

6777. Add. Annotation Be Wethered, 

Ba p. Trustee (1925), 184 L. T. 264, 

6794. Add. Annriaricn .‘«--Refd. Lamb v, Wright, 
[19241 1 E. B. 857. 

6784. Add. Annotation Lamb v. Wright, 

[1924] 1 E. B. 857. 

ggglii, j — In jun. 0 , pnr- 

ohaaed from bkpts. certain chattris uaea by 
them in their businGes as clothiers, A sqbse- 
qtiently in consideration of the option to 
purchase A the hire-rent agreed upon let 
them on hire to bkpts, at a monthly rental. 
The chattels oonristed ol outtiw tabus, work 
taMtw^ nuuiihinea, eto. The 
was detanxfinable in the event (Itilsr alia) of a 
receiving order in bkney* being nsade idM^st 
^ the hirers, u|Hm whirii aU xuymen 
*the hirers were forlaital^ A the dhattris 
wemtobedeUvaredtotheowner. 

1922, a reeriving order was made agalnm the 


6858. Add. Annotation : — ^Refd* Blakey o. Pendle- 
bury’s Trustees {1931), 47 T. L. R. 608. 

6858a* — — •] — A tzader carried on the business of 
sriling A hiring out of pianos largely by 
means of hire-purchase agreements, by each 
of which the trader agreed to let on hire a 
piano, A in consideration the hirer agreed to 
nay the trader a sum of £4 on the date of 
hiring A 61 monthly so long as the hirer con- 
tinued the hiring. The trader agreed that 
if the hirer should punctually pay him a 
specified total sum in these instalments, the 
piano was to become the absolute property 
of the hirer, but that until then it was to 
continue the trader’s sole property. Early 
in 1080 the trader entered mto a number of 
trader’s agreements by which he agreed to 
deposit the hire-purchase agreements with 
the G. Oo., Ltd., A on demam to assim to 
that CO. or its nominees the full benm of 
those agreements, A in the meantime to hold 
them on trust for the G. Co. A its nominees. 
The G* Oo. subsequently assigned the benefit 
ct the trader’s agreem^ts to pltf. No notice 
ol the a ssignme nt was given until alter the 
trader was adiudioated bkpt. on Jufy 28, 
lOSOsp^sld.* fhe monthfr sums which, 
alter the c canme ncement of she bkpey*, had 
or would become payable in advance under 
the Idre-mirchaie agreeimmti, E the hirer 
ccHrilnuea the hiring, were ’‘dririis . . . 
grotdng due to the bkpt* In the oouras of hla 
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tlw bKi)l|i.,lnolstnklear bneineaaibyiheoon- 
MaA * p«tniifldOa at tbe true ownor ” irithin 
timifc aoot,-<-BuJEBr V. Pnnii^iirBT Pbo- 
M«rrlJBMnBB,[1081]2Ob.26S; 100 L. J. 
Ctb.«W{ 146 h, T. 684; 47T. L. B,608, C. A. 

«M». MomiA MitiS., A oufltomer of bkpt., 
A beeamo ludebtod to blix* in 

of Stock Exchange transactions in a 
mm tor which bkpt,, on Dec. IS, 1928, 
recoTcred indgment^ Later, S. became 
stmllariy Indebted to bkpt» in a further sum. 
On^an. 1&, 1924, bkpt. assigned both debts 
to W. to secure 8600, & covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to B., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the chedue or other form of 
payment to W. On Feb. 27, 1924, bkpt. 
committed an act of bkpcy. In Mar. 1924, 
J., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both Sc without disclosing same, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 

SiXumei^r^^the first instalme^ being 
allocated to the payment of the later of the 
two debts Sc the subsequent ones to the pay- 
ment of the judgment debt ; Sc S. further 
agreed to deliver promissory notes payable 
to bkpt. or order to cover the instalments 
allocated to the later debt. J. received the 
notes from S. 8c, as agent of W*. collected the 
amounts as they fell due on the noto^ Sc paid 
part thereof to W. & retained the bidanco. 
After payment J. returned the notes to B. 
to bo cancelled. At that tone neither J. nor 
W* nor S* had notice of any available act of 
bkpcy. On Sept. IS, 1924, a reoei^ping order 
was made, at which date S. had paid Sc W. 
had received from J* sums amounting to 
800 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 
Sept. 25, 1924, an order of adjudication was 
m^e, Sc on Oct. 7, 1924, s^pct. was appointed 
trustee. In Apr. 1925, w. died, Sc his exor. 
was mode resp. to the motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpcy. in 
the order Sc disposition of bkpt. Sc property 
of bkpt. divisibie amongst his creditors : — 
Bel4 : (1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, | 
notwithstanding its conversion into a judg- 
ment debt, none toe less at the commence- 
ment of toe bkpcy. a debt due in the course 
of bis business Sc in toe order Sc disposition 
of fdept. A divisible amongst his creditors; 
{2) toe agreement between bkpt. A B. A the 
deposit of toe notes by bkpt. with W. having 
hem effected aim the commencement of the 
bkpcy.. In toe absence of knowledge on toe 


part of iMiiie or of an AvAllehle act of 
okpey*^ 4 tim ct. inferrihlr an agreement by 
W. with U^, in coniidemiSnn of toe 
denpili of toe notes, not to enforce payment 
IhAadwiee eo iou as paid the amounts 

as 4 when they fell due, oonsfituted valid 
transactions for valuable consideratton within 
1914 Act, s. 45, 4| apart from such Inference, 
toe forbearance ol W. on toe strength of the 
deposit of toe notes to sue 4 his acceptance 
cl toe mstafanmits oonalituted sufiloient con- 
sideration for the deposit of toe notes; 
(8) even if toe trustee was entitled to recover 
toe instalments paid after toe date of toe 
receiving order, toe amount paid before that 
date was a payment protected by sect. 45 (b) ; 
4 toe judgment debt formed part of toe 
property of bkpt, divisible amongst his 
creditors, while toe claim in respect of 
toe other debt should be dismissed* — H$ 
W30TBSR39D, Ex p, Saxamaic, [1926] Oh. 
167 ; 70 Sol. Jo. 824 ; m/ib mm, Ee WBmfBRSiD, 
Ex p. Saiahan’8 Txiubtbb, Trustbb V. 
Bancsb, 96 L. J. Oh. 127 ; 184 1*. T. 264 ; 
[1925] B. 4 0. B. 265. 

6859. Add, AnmiaHMui : — N.F« B$ l^bor. Ex p, 
Cork, [1920] 1 E. B, 808; Re Kaufman 
Segal 4 Domb, Ex p. The Trustee, [1928] 
2 &. 89. 

6868. Citaiiona For 5 Ob. App. 520 ” read 
“ 8 Oh. App. 520.» 

6867. Add, Annotation : — Refd. He Tabor, Ex p, 
Oork, [1920] 1 K. B. 808. 

6868. Add, Annokdion ^Folld. Be Tabor, Ex p, 
Oork, [1920] 1 K. B. 808. 

6869. Add, AnnoiifHon : — Oonsd. Be Tabor, Ex p, 
Oork, [1920] 1 K. B. 808. 

6873. Add, AnnotaHona : — Refd. Be Tabor, Ex p, 
Oork, [1920] 1 K. B. 808 ; Be Kaufman 
Segal k Domb, Ex p. The Trustee, (1923] 
2 Oh. 89. 

6879. Add, Annoiution : — Refd. Lamb v, Wright, 
[1924] 1 K. B. 867. 

6879a. Clothiers — Custom to hire machlnei*] — Re 
SAufman Buoal 4 Doscb, Ex p. Trustbbi, 
No. 68u2a, a^Ue, 

6881. Add, Annotationa : — Apld. Be Tabor, Ex p, 
Cork, [1920] 1 K. B. 808. Folld. Be Kaufman 
l^gel 4 Domb, Em p. The Trustee, [1928] 
2 Oh. 89. 

6881a. .]— Be T aboe, Exp, Cork, 

No. 6516a, a/nte, 

6882a. Antique fumlture.]— A custom 

exists in the antioue furniture trade to 
deliver goods to a dealer on approval. In 
toe evmit of the bkpcy. of such dealer, goods 
upon his premises are not in his order 4 
msposition within 1914 Act, s. 88 . — ^ 
Ford, Ex p, Tbusticb, Restall, Brown 4 
Clbnnbux’s Oasb, [1929] 1 Oh. 184; 140 
L T. 275 I 72 Sol. Jo. 617 j eub notn. Re 
Ford, Ex p, Trxtstrr v, Bestbll, Brown 4 
Co., 97 L. J. Oh. 884 ; [1028j B. 4 0. B. 55 ; 
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;> jwb HiOtfl* JB0 JBL4.W JKlNfllf 4^ 

■ ■■:■■ eiS. : ■ 

A^maitMon Be Fa«d> p. Trtuitee, Pow ^0 0m6. 

(ld«0J i Oh.lSz. 

6882b. — — — - — ^ - — - Itiif by private customer. 3— 
No trade custom eidsts of private customers 
sending articles of furniture to retail dealers 
for sale ott commission or otherwise so 
notorious as to exempt such articles from the 
operation of the do<^rin6 of reputed owner* 

. ship in the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over an agreed minimum price & upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furniture for sale : 
^Held : as the effect of th^ custom which 
was established in Be Fcrdf Bx p. Trustee^ 
Mesiatlf Broien db ClenneWa Caae, No. 68S2a, 
ante, was to prevent the reputation of owner* 
ship from attaching to any of the furniture 
so exposed, the t^Je, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that he was the reputed owner 
iiiereof . — He Ford, Bx p. Trustee, Powell’s 
Case, [1928] 1 Ch. 137; 140 L. T. 276 ; 72 
Sol. Jo. 617 ; 8uh nom* Re Pori>, Trustee 
Powell, 98 L. J. Ch. 144 ; [1928] B. & C. B. 
66 . 

6885. Add. Annatationa : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6888. Add. Annotation : — Consd. Be Tabor, Bx p. 
Cork, [1920] 1 K. B. 808. 

6889. Add, AnnoiaHona : — Apld. Be Tabor, Bx p. 
Cork, [1920] 1 K. B. 808. Raid. French v. 
Gething, [1922] 1 K. B. 236. 

6890. Add. Annotation: — Rafd. Re Tabor, Bx p. 
Cork, [1920] 1 K. B. 808. 

6890a. — j — T abor, Bx p. Core, No. 

6616a, ante. 

6898* Add. Annotation : — ^Rafd. French v, Gething, 
[1022] 1 K. B. 286. 

6911. Add. Annotation: — Rafd. Re Chiandetti, 
Bxp. Trustee (1921), 91 L. J, K. B. 70. 

6918. Add. Annotation : — Rafd. Be Chiandetti, 
Bx p. Trustee (1921), 91 L, J. K. B. 70. 

6912a. Goods sold In Intarplaadar action — 

Proeaads In court,] — jF?c CBOAKDEm, Bx p. 
Trustee, No. 7113a, poat. 

6915. Add. Annotation: — Consd. Re Chiandetti 
(1921), 91 L. J. K, B. 70, 

6916a. .3 — Be Chiakbettz, Bx p. 

Trustee, No. 7118a, poet. 

6918. Add. Annoiaiion .*--<Consd. Be Fairley, [19221 
2 Oh. 791. ^ 


Subiogiiettt^M 
^ nutla boiia.]--<>n Jfupu 
in exiting a writ Jl./a. f br £i 44, levied OB ^ ^ 
debtor’s goods, but on Jan. 29 being paid 
272, oh account of the debt in addiuon to 
costs, fees, Sq possessioh money, he withdrew 
by arrangement reserving a right of re-entry 
for 272 balance. He retahmd the 272 
received on account for fourteen days dc then 
paid it to the execution creditors. On 
Idar. 16 the sheriff made a second levy, but 
on being paid 253 on account of the debt in 
addition to fees possession money, he 
again withdrew reaerying a right of re-entry 
for the £19 balance. .After retidning the 
253 for fourteen days he paid it to the 
execution creditors. On Apr. 26 the sheriff 
mcide a third levy, but the goods seized being 
found on interpleader to belong to a third 
party, he finally withdrew Sd mMO a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpcy. based on an act of bkpcy. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
cation on Oct. 1 4^ an order for summary 
administration on Oct. 3 : — Held : the 

execution was completed within 1914 Act, 
SB. 40, 41, by the return of nulla bona on 
May 2, & the trustee had no title to the 272 
4; 253 realised by that completed execution. 

Qu: whether the trustee would in any 
case have been entitled to the moneys paid 
before June 8, the earliest possible date to 
which his title coidd relate back under sect. 
37 . — Re Fairley, [1922] 2 Oh. ^91 ; avb nom. 
Be FAiBLBy, Bx p. Official Bbceivkb, 92 
L. J. Ch. 140 ; [1922] B. & C. B. 127 ; aub 
nom. Be Fairley, Bx p. Low & Bokar, 

38 T. L. B. 893, D. 0. 

6918b. .}—Re Brelspobd, Official Be- 

CETVER & Trustee v. Shell Mbx, Ltd. (1931), 
100 L. J. Ch. 305. 

6919. Add. Annotation : — Cionsd. Be Fairley, [1922] 

2 Ch. 791. 

6920. Add. Annotaliona : — Aa to (1) Consd. Re 
Fairiey, [1922] 2 Oh. 701. Refd. Re Chian- 
det« il921). 01 L. J. K. B. 70. 

6921. Add. Annotation: — Consd. Be Fairley, [1922] 

2 Oh. 791, 

6947. Add. Annotation : — Apld. Re Hiurris, Bx p. 
Shell-Mex & Official Beceiver (1930), 99 
L. J. Ch. 448. 

6952a. — Registrar of county court & 

sheriff same person — ^Notice received In 
capacity of re^trar.] — The condition of 
service within the fourteen days limited by 
1914 Act, B. 41 (2), of notice on the sheriff 
of a bigpey. petition having been presented 
is sufficiently complied with, so as to entitie 
the official receiver to be ^d the moneys 
retained by the sheriff, if during that period 


PARTXX.8B0T.10,SUB^0T. 8.—B. 

I (P.J09) !. — .}~Koss 

JOHNS^, Lm. V. VlOTORU MU^ 
Lm iB.C.h 119801 1 1>. L. H. 97 ; 10 
O. B. B 98 ; 11999) 9 W, W. R, 611.— 
CAN. 

(p. 810). Add «m6 nom. 

IdUBtiM V. ITowum, 46 S; O. K. 119.** 

^ <p. Bl oy I, of 

proooeds of stie Held a pNS^tootial 
piqmieiit 4t void. — Zmioman Sc 


99; 9 O. B. R. 647.--CAN. 

PART XX. SECT. 10. SUB-SECT. 4.— A. 

•• 11 

(3).>— Until a ffhofiff with whom a writ 
of exoontipn ha« b^n plao^ jeoelvee a 
oopy prtho fMsignmrat by debtor as 
by the above tooL •• or 
pnbltoatlon of aotloe in the OoMeUe 
as^ provided by the Act,** be Is not 
lalb In not attaebing debto^ iroods. 
A statenumt made by the sole, lor the 
Bsrignee to a sheriffs otteor that an 
aasignmant baa been mado^ dona not 
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amount to notice to *the aberiff* A la 
not a ground for depriving btm of the 
coats of a levy made after anob atate- 
ment.— Towxns *. Solomor, 11929] 
1, W. W. R. 1077; 9 O. B. R. 
679.— CAN. 

098461. — ms^JndkidiSeimirei 
Act, B. 8. A., im <0. 96).)— Bkp(^. 
Act-. 1919. A 11 (8), doea not ap^ Co 
property aeiaed under tiia above Aot.— 




a cTb. B. 4SS.— «AM. 



he bae acquired Jmowledge of the presenta- 
tion Cf a petitiozi. 

M., who held the offloe of high bailiff of a 
county ct., in pursuance of 1914 Act, s. 41 (2), 
retained the moneys paid to him to avoid 
a sale of the debtor’s goods. Before the 
eimiration of the presc^bed period of 
retention a bkpcy. petition was presented by 
the debtor & a receiving order thereon was 
signed by M., who then held the office of 
registrar of the same ct. of which he was also 
high bailiff. A formal notice in writing was 
sent by the official receiver to M. of the 
preemitation of the petition & of the making 
of the receiving order, which was not received 
until after the fourteen da3n9 had expired : — 
Held : knowledge of the presentation of the 
petition acquit^ by M. as registrar con- 
stituted a sufficient compliance with the 
requirement of s. 41 (2), of service of notice 
imon him as high bailiff, with the result 
that the official receiver was entitled to be 
paid the moneys in the hands of the high 
bailiff.— Be Hahris, [1931] 1 Ch. 138 ; 99 
If. J. Ch. 448 ; 144 L. T. 232 ; [1929] B. & 
0. B. 211, D. 0. 

5954. Add. Annotation : — ^Refd. Be Chiandetti 
(1921), 91 I. J . K. B. 70. 

6955. Add, Annotation : — Held. Be Fairley, [1922] 
2 Ch. 701. 

6961. Add. Annotaiiona : — Retd. Be Wigzcll, Ex p. 
Hart, [1921] 2 K. B. 836 ; Be Wilson, Ex p. 
Salomon, The Trustee v, Keith, Prowso 
(1026), 133 L. T. 814 ; Be Wait, [1027] 1 Ch.' 
006 ; Be Regent Finance & Guarantee Corpn. 
(1930), 60 L. Jo. 283. 

6064. Add, Annotation : — N.F. LattfOr v, Juckes 
(1920), 42 T. L. R. 723. 

8966. Add, Annotation : — Consd. Rc Sarjeant. 
[1923] 2 Ch. 302. 

6966a. ** Any other petition ** — Notice not given 
within fourteen days.] — A shenff, on behalf 
of on execution creditor, levied an execution 
against debtor for more than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
sheriff received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile filed his own 
petition on which a receiving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. The trustee in 
bkpcy. & the execution creditor both claimed 
the money i—Held : the words hi 1914 Act, 
8. 41 (2), or on any other petition of which 
the sheriff has notice,” were not to bo 
qualified by the addition of the words 


^ said fourteen days” so as to 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second pe^ion on which the 
receiving order was mode was not given 
within fourteen days of the roooipt of such 
proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would he made, A if ho had notice of another 
etition, even alter the lapse of fourteen 
ays, then he must hold to see whether an 
order would be made on t hat ot her petition, 
or on any petition. — L attbu v. Juokbs 
& Page, [1927] 1 K. B. 17 ; 96 L. J. K. B. 
137 ; 136 L. T. 177 } 42 T, h, R. 723 ; 70 Sol. 
Jo. 906 ; [1926] B. & 0. R. 183, 0. A. 

6966. Add. Annotation: — Retd. Be British Sali- 
cylatos, [1918-19] B. & O. R. 160. 

6979. Add, Annotation : — Refd. Latter v, Juckes 
A: Page, [1027] 1 K. B. 17. 

6998a. S, P, Bloxholm v. Oldham (1760), cited 
in 1 Burr, at p. 22 ; 07 B, R. 108. 

AnrwtaHon : — Conid. Balmo v, Hutton (ISai). 2 Cr. & J. 10. 

7000a. S, P. Bblohee v. Magnav (1843), 12 
M. A W, 102 ; 1 Dow. A L. 441 ; 13 L. J. Ex. 
40; 2 L. T. O. S. 124 ; 7 Jur. 1100; 162 
B. R. 1128. 

AnnotaUoriB : — Reid. Oboetou v, Qibbe (184.1), 12 M. Sc W. 
Ill Edwards », BvauB (1843), 2 L. T. O. S. 76, 

7006a. Sale after bankruptcy — Of goods 

sufficient to satisfy two ex^ecutlons — One 
delivered after bankruptcy.] — Held: the as- 
signees might recover in trover for such of 
the goods as wore sold after the sheriff had 
raised money enough to satisfy the first 
execution. — ^S tbad v, Gascoigne (1818), 8 
Taunt. 627 ; 129 Bkr B. 488. 

AnnotaHona : — field. OUoB V, Grover (1882), 9 Bina, 128 ; 
Batohelor v, Vyso (1834), 4 Moo. 8c B. 652 ; Aldred v, 
Gonstoble (1844), 8 Q. fi. 370. 

7008a. Stay of proceedings — When ordered.! — 

Gtbson V, Humphrey (1833), 1 Or. A M. 644 ; 
2 Dowl. 68 ; 3 Tyr. 688 ; 2 L, J. Bx. 234 ; 
149 E. R, 516, Bx. Ch. 

Annotation : — field. Moon v. liapbael (1838), 2 Bing. N. C. 
310. 

7030. Add. Citation : — affg. S. 0. sub nom, R. v, 
Edwards (1853), 0 Bxch* 32. 

7082. Add, Annotation : — Refd. Be Webb (Smith- 
field, Jx>ndon), [1922] 2 Oh. 869. 

7042a. 6 Geo. 4, o. 16, 8. 81 — ^Two calendar 

months — Computation.] — ^By above sect, all 
executions, etc., execu^d or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aiig. 13, in execu- 
tion, upon a judment on a warrant of 
attorney at the suit of pltf,, at about eleven 
o’clock, A at about one on Oct. 13 a com- 
mission of bkpcy. issued against W. : — Held : 


PART XX. SEOT.IO, SUB-SECT. 4.--C. 

6988 Hi. .1— While a sherilf is 

not entitled to poundage unlees be has 
obtained some moner for the exeentlon 
oreditor, yet r. 405 contemplates that 
the sheriff Is to reoeive something, 
even though no money has boon 
■eallsed by nim. ainee it provides that 
be Is to be entitled to poundage *^or 
saeb lees sum ns a Judge may deem 
reasonable.** — Moboscbsm v. Mono- 
MAN.; f mi 12 W. 

Sask L. fi. 833 ; 59 D. L. fi. 353; 
i O. B. B. 4984— 0AM. 

6993 Iv. — SeUnire after 


rtaed Towers e. Solo- 

mon. 119231 1 W. W. R. 1184 ; 3 
a B. fi. 806.— 0AM. 

6990 I. Possession manev — Sheriff 
continuing in poaceccton^Ajter notice 
of aatignment,h-ThB costs to which 
toe execution creditor is entitled are 
the costs of execution up to the time 
notice Gt thd assignment Is given the 
itoiff.— B akrb e. Riosaad^ (1918] 
2 W. W. R. 902 ; affO. 59 S. a fi. 
656 ; ,49 D. L. fi. 6^— CAM. 

PART XX. SECT. 30, SUB-SECT. S. 
y (p. 830) I. — Memorandum 

47 


Otat tiUe aubjeci to coale Of prior exeeu^ 
lion. H- On an assignment under Bkpcy. 
Act, whore there are ^ executions 
recorded againet land of the assignor, 
the registrar of land titles, in making 
transmission of title to the assignee, 
should make a memorandum that the 
title is subject to a lien lor costs of the 
first execution which was lodged with 
the sheriff St to a Hen for coots of 
registration A sheriff's Ices of all 
the executions. — Be Land Titles 
Act, 8ASKATOB16WAN OkKERAL TbOST 
OoB^ Ltd.'S Cask, (1923] 3 W. W. fi, 



iiiptB ofc. w0itMt0i»mtl00 d t^rntnUettmoi 
« a«7, In pnfctinc n aonatm^ftm <tp«i timt 
vaH o( tbe nlauw i 4t> ttumln!*, ii» wm d<M« 
ib«t iiu»» tluut tim MJendaf montbs had 
eltiIMKd; (2) tba dnf «1 taming tba oom* 
mluion WM to b0 ia<!liad«d in th« com* 
pn(»ti(Hi.f — Oopvov^v. S«iror(7iAsrji882), 4 
B.-4C M. Mfl 1 Sp M. E. B. 52 1 2 
L.J.K.B. I6t 110 B- B- 451. 

-Ate g..(18*5). 



loss* .Add. AwietaUon Held* Lattm v, Jnckes 
0;P«g8,[1027JlE. B. 17. 

7079. Add, OtkMom—ttdt turn. Be Ftxmma, 
TRuaTsa, 60 L. J. CL B.080 } 48 w.B. 
684; 44SoLJo.67Sj 7 Emm. 867. a A. 
Add Annotation .*— diefd. Be HathiMon, [10271 
1 Oh. 288. 


*086. Add. AiuiotaHon :-^MeU. Be MathtaKm, 
[1927] 1 COi. 288. 

7080. Add. Annotation: — Rtfd. Be Ealhieaon, 
[1027] 1 Oh. 288. 

7087. 'Add. Citation : — eubeegueni proeeedtnfe 
(1805). 11 Ves. 877. 

*0898. Daelaratlon ol trust wUhout eontlderaOon — 
Credit in aceount of money to wUeO— EeM; 
, not binding on bki»t.*e oreditora. — ^Be Sutzh, 
Sa y). SujTH (1812). 1 Bos^. 208. 

ItmoteMon OoMd. Penon* e. i. oke (ISeS), S7 h, 3, Ob. 


*091. Add. Annotation : — Refd. Be Mathleson, 
[1927] 1 Ch. 283. 


itm 


Anno f n t i taf ir*» eM I t. 

ioS.m 


Jtit$ 


mommoi of importjr Ummbm of fooctoi 
mmt Of not trlthio 

19i4 Aot, Be i!l«27] 1 

2$d; 71 fik>le a'o. idt mA iiO 

lUjfiTOOPif* l^mwo^a 

tWi Jje dh# 104 S He A C* 00 } Bt^ 

mme Se UKrfxmom, m pe TtEosfm^ 186 

U Te 508y <?, A. 

t0MB»o IPmpMf Merulnf ** ofitr ouunrIofB la jrlglbl 
Of wlfBe^n— Property doviolvlag oa a lunmm 
oa tlie niMbacj of bb 4ec»aa«e4 wife ia 
property that hae aeomed to the hosbaad 
after marHaga in rigl^ of hie wife wHhia the 
eaeoeptloD to 1914 Aot» fe 42* — S$ Bowaa 
WiLXiXAHSe p. Tauapaii {1^7} 1 Ok 441 ; 
06 lie Je Ok 186 ; 136 1* T, 782 ; 43 T, L. B. 
225 ; 71 SdL Jo. 122 ; [1927] B* A 0* B* 
21, 0. Ae 


7096* Add. AnnoUUion : — IMdi. Jagger Jaggeri 
[1920] F. 98. 

7104. Add. AnnoUdioM Aa io (1) Refd. Be 
Charters, Ewp. Trustee, [1928] B. A 0. B. 
94. A$ to (2) Coasd. Be Oharters, Sw p* 
Trustee, [1928] B. A 0. B. 94. 

7104a. Plaintiff ip oompromlsed action against 

settlor.}— Be Oox® (A. V. A M. E. M. A.), 
TBUSTOH in BANKBCJPTOY V. PUBMO TBtrSTEE, 
No. 7121a, poet. 

7106. Add* AnnotaUm: — 'Refd. Be Wombwell 
(1921), 87 T. L. B. 626. 

7106. Add. Anftolaiion .*•— Oonsd. Be Charters, 
E» p. Trustee, [1928] B. A 0. B. 94. 


70e9i« order.] — A debt 

rat attaohed by a satniebeo order under 
iudsment wbioh wee still subslstinjr : 
-rBui ** a reoelriiig order under 

M . Aot, a 11, Ad not rank in 
f to snob garaishtnent.tr'i^ 
Bcoum. BAOvon v. Gium & Pao* 
miON oa., il9S4] 1 D. L. R. m ; 
B, 30 k; B. 161.--CIAN. 
at. Petrmmt by oatUraehr to prwent 
^emowti scde oy sAeniT of sub-eon- 

YK!^*e A fimmme — Bank’ 

•wptei/ 0 / m»b*e(mirQetor^Effoot of .] — 
Re Btbwart (Ont.), 1199618 X). L. B. 
1048 ; T a B. R. 680,— OAK. 

»ART XX. SECT. 11. SUB«8B0T. t, 

7<ff8 U. Brnkruptey 4ct, $. 99.} 

— S^ement ’* in above sect. 
Usetuised,— life Oohbn & Uahx^h, 

3sNAtnAN OnsDrr Msk^ thust 
A mooN*. Bto. tiPWAX^ (Alta 1 

.'fev* 

^teSiJWW.ST.'&i 

,3 — JSTeW/ a 

kbout with c 

not a Mt0ment wit 


toss « I , 

1ft not belns bodged about wltb oon- 
dlUons was not a aet^ment witbln 
lk|>(By, AaV 190R, •; 

:),^mAmmA3ame (lais) K. n. L B. 


ubabujmt Inaol' 



•f • Oofie«|iofiee of property io %vde 
df eoiM.h-wbere a transfer in toe 
nature of a sottlemmit was made for 
toe nuxposo of defeatins creditors : — 
HeJa: tbouffh It would not be sot aside, 
yet toe oredltoxs might seek payment 
of their alalxns ont of the property 
tiansforred.— Xmm, e. Epssbl (1929). 
68 B. h. B. 780.-'--0A!f. 

ri» FiiroSow of property dt 

w(fe*e norme .] — 

n aoaulred A money 

(baud in the name of 

hla wife for thojptupose of defeatiug 
his creditors the property 

furniture owned by the husband should 
be paid to a reoolvor, — ^M cOubdt e. 
Nnvg (1998), 81 N. B. B. 128,— CAN. 

•J. JkdprerHon of tnut In feaoowr 
Of vfife^In pwmtanoe of aUeym onto- 
wupMl a settle* 

mont within Bkpoy. Ao^ s. 99 Jl), A 
null A void.— ics Auom A Ou^, 
[1993J 1 a L. B, 848 ; 60 K. S, B, 43 ; 
8 a B, R. 600.— OAK. 

sk«^ SddemerU on eredUor.)— Oa 
fan* $9, 1996, J.» b^ug in embairasaed 
dhoumstanoea A moabted. amonmd 
others, to K, lor dl.tOO, oemed oartatn 
laiid on M., A another upon tniat for 

abscdutaly. A private maelaiig of J?s 


[JrtESSJSj 

>tl* oOilweftoeor 


.GO*, ^ 


^aoooiMe? 


on June 84 toe B. Co. served a debtor’s 
summons. The B. Oo. had notipe of 
the meetiiw tor June 94, but Ad not 
attend. This meeUng woe attended 
by oreAtors whose indebtedness was 
about two-tolrds of the total sum. 
They unanimously passed a resolution 
for Uquidatlon by airaiij{emeDt, A 
appointed a trustee. On toe heaong 
of au applioatlon by the debtor A toe 
trustee to Asmias the debtor’s summons 
It was held that toe application must 
be dismissed, but as tbo oreAtors who 
absented themselves from the ligAda* 
tion meeting shoAd have A could have 
attended it, they must pay the costs. 
The bkpoy. proceedings were con* 
tinned, A a tnistee mmointed. The 
trustee tiien applied to have the settle* 
ment to M. delivered up to be cancelled 
A for repayment of toe £100 paid to 
M. on Apr. 26, 1993 toe 

settlement was not made In good faith 
A. must be deliveied up. The payment 
of glOO to H. was a fraudulent pre* 
ferance, A it must be rapaid to the 
trustee.— JA Jwamym (1983), 91 
Tea. L. B. 81.— AB9. 

PART XX. SECT. 11, 8IIB*43SCrr. g. 

Ii I, Purchased bu husband for 

to9b— To ihusAe durlac ttmorUy ofymfe 
— TVonsfer to yoife eft motordy.}^ 
BetUf not a setuemeht on toe a^ e In 


f Unst 

6'49. 






rABT XX. «80X it, f W I —W. $. 
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4)0Bi(l., ■ R» Ohartem,' 
»|l«..Tnafcw>, tim] B. & 0. B. H. 

to ilrtw.]— By a deed 
dated Oat. 7, lB19t debtor, who was 
AdMdged blcpt. on Nov* 28, 1820, **m con- 
bi« natural ioTO & affection for 
tli0 donee purported to aaaigu ^ convey to 
bia afsteTj, remp., * the buaineea carried on by 
hfah at 5Sa, Old Oompton Street, Soho, A; the 
atoqk'-in-^trade, wine & produce in Ac about the 
tuieiliia^ At the date of the deed petition- 
UD£ creditors were proceeding to enforce 
judgnient under B. S. 0., Ord. 14, Ac on 
Mar. IBt 1920, obtained fUial judgment 
against debtor for £827 7a. 4d. for goods sold 
& cotoi. On Mar* 20, 1920, execution was 
levied. Upon such levy being made, resp. 
daizned under the deed of ^ft the whole of 
the furniture Ac stock seized by the sheriff. 
An inteipleader . summons was taken out by 
Uie sheriff, A upon the hearing thereof, on 
Mar. 26, 1020, the master ordered claimant 
to pay into ct. £600 or odve security for such 
amount, A In default the sheriff was autho- 
rised to sell the property seized A pay the 
proceeds into ct. to aolde the result of an issue 
directed to be tried between claimant A 
the execution creditors. Pursuant to the 
order the aberiff sold the goods on Apr. 28, 
1920, A on May 20, 1920, paid the sum of 
£202 12«. 2d. into ct. On Nov. 3, 1920, the 

r tlea to the interpleader summons agreed 
divide the money between them A to 
withdraw the record ; these terms were 
embodied in an order of the master of tliat 
date. In the meantime, however, a receiving 
order was made on Nov. 1, 1920, A petitioning 
creditors, the execution creditors, informed 
the officii receiver of the sum of money being 
in ct. A of the terms of settlement so agreed 
as aforesaid. Thereupon the official receiver 
intervened, A on Nov. 1, 1920, gave notice in 
writing to the Paymaster- General of the 
Supreme Ot. of the receiving order, A this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him: — Held: (1) the deed of gift 
was a voluntary settlement A, being made 
wilJiin two years of the bkpey., was void ; 
(2) the execution having been completed A 
the proceeds held by the sheriff for fourteen 
days, the teustee’s title was barred, because, 
although the execution was not completed 
before the sheriff had been in possession for 
twenty-one days, the act of bkpey. thereby 
created had not occurred within three months 
oi the presentation of the petition A was not 
therefore available to establish the trustee’s 
title . — Be Ohiandbtti, Exp. Tuusteb (1921), 
91 lu J. K. B. 70 ; 37 T. L. B. 984 ; [1921] 
B. AaB. 82. 

7113. Add. AnnotaHan : — Consd. Be Ohartet^a, 
Ex p. Trustee, [1923] B. A 0. B. 94. 

7119a. Douse taldiig over liability for mort- 

gage debt.] — on indenture dated July 19, 
1920, a husband assigned his reversionary 



Interest und^ will to Ida to 0 

mtge. I A the wife covenanted expressly to 
pay the mtge. debt A intei^ A te w 
tbs husband against his Uid^ility under the 
^tge. The husband was adjud^ bkpt. on 
June 20, 1922, vdthin two yesire d the assign'* 
nzent. On motion by the truidee in the 
bkpey. for a dedaration that the asdghment 
was void against him as being a vciuntaiy 
settlement under 1914 Act, s. 42 i-^etd •* 
there was ample consideration in the assi^- 
mont, A the wife was a *V purchaser’^ for 
valtiabte consideration within the sect . — Be 
Ohabtbas, Ex p. Tbusteb, [1923] B. A O. B. 
94. 

7121a. Compromise of action.]— A hand fide 

compromise of a bond fide action claiming 
rights against a deft.’s property is valuable 
consideration within 1914 Act, s. 42, for a 
settlement of that property made by deft, 
under that compromise, A pltf. is the pur- 
chaser within that sect. It is not the biwiness 
of the Ct. of Bkpey. before which the settle- 
ment is subsequently impeached to consider 
whether the action could possibly have 
succeeded if fought out to a finish . — Be Couffl 
(A. V. A M. B, M.), TBtrsTBB in Bankkuftoy 
V. Public Trustbb, [1931] 2 Oh. 174 ; 100 
L. J. Oh. 316 ; 146 L. T. 484. 


7122. Add. Citation : — e%ib nom. Re Macdonald, 
Exp. McOullum, [1020] 1 K. B. 206 ; 122 
L. T. 316. 


7124. Add. Annotation : — ^Refd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7125. Add. Annotation •*— 'Oonsd. Re Gunsbourg, 
[1020] 2 K. B. 426. 

7127. Add. Annotation : — ^Refd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7129. Add. Annoiatione : — ^Refd. Re Gunsbourg, 
K. B. 426 ; Be Mathioson, [1927] 1 
3. 


7183. Add. Annotation : — Reid. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7184. Add. Annotations : — Consd. Be Gunsbourg, 
[1920] 2 K. B. 426. Retd. Be WigzeU, Ex p. 
Hart, [1021] 2 K. B. 835. 

7185. Add. Annotation : — Refd. Be Mathieson, 
[1927] 1 Oh. 283. 

7136. Add, Annotation : — Consd. Re Gunsbourg, 
[1020] 2 K. B. 426. 

7138* Add. Annotation : — ^Refd. Be Gunsbourg, 
[1920] 2 K. B. 426. 

7142. Add. Annotation: — Refd. JRe Mathieson, 
[1927] 1 Oh. 283. 

7148. Add. Annotation : — ^Refd. Be Mathieson, 
[1927] 1 Oh. 283. 

7168a. .]— Ite Dbnt, Ex p. Tbustbb, No. 

2902a, ante. 

7155a. Covenant to pay premiums on life policy.]— 
A. A B. were traders in partnership. Jn 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 


rAirr jpt. SECT, ti, sOT-wnr. 4. 

yL - Oaos 0/ 

OrdJzmtioe of Straits Sottleinoats, 
s. SO (1), pzovidos that ; ** Amjr settle- 
meat pvop«tty, not beiiig r ; . a 
ssttlettMOt sksde Ar ^ 

rthesfar i. , . mi^fsltbaEfcsrv^^ 

wmESoiatloa. . . . sbsB# 


booomefl bkot. witbia two rears i^r 
tbs date or the settlement, be abso- 


uie uaie or. 

S TOid as asabiBt the pmcibl 
00 " ; & by sect. iO ( 3 ) : " ‘ SotUe- 
* iot the purposes of tbis sect. 
inrinSaft any cottveyanoe or transfer jef 
pKmdrty . « ^ upon the 

Cm eonstriuHion of the shove seet. 
the onns I# npm tbe offiOM s sstgnao 

49 


to prove that a c^nreyanoe whlcb be is 
seekius to set aside thereunder was not 
mode in good faith Sc tor vahiabla 
considoiatjon.> — C hxab Boo Tuan, Or* 
nCtAL ASSIONBS or THK BSTATX OF 
0 . Kaoo Baw Cfeasow, (1431) A. C. 
67 : lOO L. J. P. O. 43; 14i L. T. 
13(f ; Ct9g0 -80] B . fc a B J70, P. 
sTttkm BvnvkMmm. 

9* 


CMm EKCoitHa Aino Eiiraius DiG£»^ Stj^sttiara 


an mte-nupiial settlement^ bf 
wiiik^ii he {itder alia) eovenanted with the 
trastees of the settlement to keep up a life 
policy on his hie then existing & to pay the 
premiums, etc* Oh the bkpcy. of roe two 
partners the trustees of the settlement lodged 
a proof in the hkpcy. of A. with regard to the 
covenant to keep up the pohcy. for a sum that 
was arrived at by commuting in a single pay- 
ment the annua] premiums payable to keep 
up the policy & to make it fully paid. The 
trustee ia bkpcy. rejected the proof on the 
ground that imaer 1914 Act, a. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had been satished, he 
alleged that the assets available would not 
be sufficient ; — Held : the covenant fell 
within 1914 Act, s. 42 (2), dc the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied ; 
& also having regard to 1914 Act, ss. 33 (6), 
42 (2), & 63 (1), the right of the trustees to 
put in a proof must depend on all the 
creditors of the partnership between A. & B.,, 
the joint creditors of the partnership, as well' 
as the separate creditors of A., being 6rst 
* satisfied. — Re OuMAtiNo & . West, Ex p. 


Nbxlsok & Cbj^o V. [1029] 1 Ch« 

534 ; 141 L. T. 61 ; $ttb nom. Be Ctticiczno, 
Ex p. Nbilson a Oaaia v. Adamson 
(TausTBE), 98 L. J. Oh. 83 ; [1929] B. So 
0. B. f 

7156. Add, Annotation ■: — Retd. Be Debtor, [1929] 
1 Oh. 302. 

7158. Add. Annotation : — Held. Be Debtor, [1929] 
1 Oh. 862. 

7159. Add. Annotation : — ^Refd* Be Mathieson, 
[1927] 1 Oh 283. 

7i61a. Covenant to settle all property to whloh 
settlor might become enttUed— Settlement of 
reversionary Interest.] — i?e Dent, Ex p. 
Trustee, No. 2902a, ante. 

7164. Add. Annptation : — ^Apprvd. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. D. 615. 

7165. Add. Annotation : — ^Refd. Be Oohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 

7166a. .] — To constitute a fraudulent 

preference three conditions must be fulfilled ; 
\l) that the payment is made by a person 
unable to pay 1^ debts as they become due 

A from his own money ; (2) that it in fact 
refers one creditor over others ; (3) that the 
ominant motive with which the payment 
was made was a desire to prefer that creditor 


PI^RT XX. SECT. 12, SUB-SECT. 1. 

7164 X. — .}-^A preference & a 
fraudulent preference are vitally dif- 
ferent. Bkpdy . Act prohibits a fraudu- 
lent preforonoo only ; & to constitute 
a fraudulent proferenoe there must he 
present two oirouinstancos, a profer- 
enoo in fact & an Intention on tho 
pait of dobtor to prefer. — Burns v. 
ROYAL Bank of Canada, Burns v. 
Graham (1922). 09 D. L. E. 008 : 61 
O. L. R. 604 : 2 O. B. R. 241.— CAN. 

7104x1. Whore the delivery 

of ffooda was not a disposition In tho 
ordinary course of business &. the olTeot 
was to prefer defts . : — Held : It should 
bo set aside. — Jacobson, etc. v. 
Jacobson, etc. (1920), App. D. 75. — 
S. AF, 

7164 xii. .] — Tho intention to 

g ve a nroferenoe is an intention in fact, 
hiust be an intention entertained by 
the debtor. There can be no Intention 
to prefer if the payment la made In 
the ordinal^ course of biuluesa. — 
Canadian Credit Men's Assn., Ltd. 
V. JXNRXNS, (1928) S D. L. R. 139; 
62 O. L. B. 281 ; 10 0. B. R. 77.— 
GAN. 

7167 xvi. .3 — Whore a 

mt«ee. knew the mtgor. could nob meet 
his ounvnt liabilities but believed he 
had more than sufOoient property 
to pay bis debts, 6c the oonvoyanoes 
were not made to give tho mtgeo. ao 
unlost proforeuoe, who acted bond tide 
dc without iutent io delay oroditors .* — 
Held : themtge. was valla. — Robinson 
V. Peters (1919), 47 N. B. R. l.— CAN. 

7167 xvii. — Knowledge 

that debtor haa ooased to bo able to 
meet his UablUties as they become due 
will render payments within three 
months of the bkpcy. by debtor to a 
erodltor. fraudulent 6& voidable as 
against j^e trustee In bimoy. — Steven- 
son e. TAYtpR. He Oanadtan Cap 
Oo., Ltd. < 1M2), 70 D. L. R. 863.— 
CAN. 

7167 xvlii. — .) — Where cer- 
tain transaotions wero imi>eaehed as 
being preferential : — Held : the pHmd 
taot^ presumption of their invalidity 
had not been rebutted by showing that 
they wore made as reqnued by Bkpoy* 
Act, 8. 62. sinee they were made with 
knowledge on the part of the oiedltor 


. that debtor was ** insolvent,** as 
defined by soot. 2 (i), 6k therefore were 
not made in good faith. — Re Long- 
MORE (1922), 62 O. L. R. 670 ; 3 
O. B. R. 200.— CAN. 

7167 xlx. .1-^=Where three 

partners bought out the fourth & took 
•1600 from A. for a quarter share 
in the partnership, 6k subsequently 
A. advanced 1400 on the security of a 
ohattel mtgo. knowing the firm was 
Insolvent : — Held : the mtge. was void 
as against creditors. — He Unity Manu- 
facturing Oo., MooRF.*fi Olaim, (1923J 
I D. L. R. 84 ; 3 O. B. R. 896.— CAN. 

7167 XX. .1 — A bank Is In 

no dlHertmt position from that of any 
other orcdltor iu relation to the pro- 
visions of Bkpoy. Act. 6k whore a bank 
knows Its customer to be insolvent, 
it cannot within the three months 
limited by sect. 31 accept from him 
or appropriate any money standing to 
his credit towards liquidation of a 
liability by the customer to the bank. — 
Salter 6k Arnold, Ltd. v. Dominion 
Bank. (19231 3 W. W. R. 257.— CAN. 

7167 xxi. ^.1 — To make a 

soourity given a creditor a fraudulent 
preforonoo under Fraudulent Prefer* 
onooa Act. R. 8. 8. 1920 (o. 804), s. 4, 
there must be a oonourrenoe of intent 
on the part of both dobtor 6k creditor. 
If tho person taking the seourity bo 
innocent of any fraudulent intent, he 
cannot be afl^t^ by the fact that 
tbore was such an intent, unknown to 
him, in the mind of dobtor. — W olpb 
e. Smith fk Bkdbr, (1923) 8 D. L. R. 
64 ; 119231 3 W. W. R. S76.— CAN. 

7167 xxU. .1— -Re Thomp- 

son. Exp. TRtTBTBBS, (1983] 4 D. L. K. 
1028.— GAN. 

7167 xxiU. .3— Re Fox, 

Lester e. Porter, [1925 ri D. L. R. 
198; 6 a B. R. 828,— CAN. 

7167 xxiv. .3— Re Vogue 

Fur Shop. Ltd., Ex p, Paouinr Co., 
[19261 1 D. 3U. R. 786 *. 6 C. B. R. 386. 
—CAN. 

7167 XXV. .)— Re FOLTON. 

gM63^ D. L. B. 277 ; 66 O. L. R. 

7167 xurtl ^.1— Re Cudney 

m 


7167 xxvii. Citcunuiancea 

putting creditor on enquiry.] — Re Mo- 
Quillan, p. Royal Bane (Out.), 
[1928] 2 D. L. R. 331 ; 10 C. B. R. 73. 

—CAN. 


gi. Valuable conaiderotion not 

given.] — Lack of oonsideratlon will 
usually imply a suggestioD that a 
coiiveyanoe was made unduly to 
prefer one creditor, 6c where the result 
of such oouveyanoe is that the grantor's 
creditors will be defrauded the oou- 
veyauco will be set aside without 
proof, apart from tbe nature of the 
oouveyanoe itself, of the fraudulent 
intent of tho grantor 6k the grantee. — 
Doty v. Marks, [19241 3 D. L. R. 687 : 
65 O. L. R. 147.— CAN. 


g ii. Security taken .] — ^A person 

who makes a boTid fide advance to 
another person or company when it 
is on the ovo of insolvouoy &. takes 
security therefor does not thereby 
come within sect. 64 of Bkpcy. Act 
i-elating to preferred creditors, if, at 
least, ho is not at the time already 
a creditor ; 6k even one who is already 
a creditor may, lu speoial otroum- 
stances, make such an advanoo and 
take a valid seourity therefor as well 
as for his pre-existing debt. Moreover, 
if a preferred creditor within the 
moaning of tho Act did not take his 
seourity with the intent of procuring 
a preferonoe to himself over other 
oreditors tbe transaction stands. — 
He British Ck)LUMBiA Bond Oobpn., 
Ltd. 6k Lang, [19313 1 W. W. R. 286 ; 
[1931] 2 D. L. R. 985.— CAN. 


7169111. Trtmaadiona hetnoeen 

relativea .] — Where transaotions are 
between near relations, the onua is on 
the parties to those transactions to 
show that they were nbt made fraudu- 
Icutly as against creditors, 6k for this 
purpose evldonoe in oorroboratton is 
required.— B rown v. Bulmsr (1922), 
65 D. L. R. 180r-€AN. 


7169 Iv. — . — In trans- 

actions between relatives having the 
effect of defeating the riahns of a 
seller's creditors, even if the pumhasor 
has full knowledge of tho 8el]or*S 
intent to defraud, such knowledge Is 
not of Itself soflloient to render the 
transaction void. If It Is found to have 
been 6olid fide for fuU vatne.— W aoner 



to whcxm the paymeiit was made. If a 
TCiluiitary payment in fact g^ves a creditor 
a' preferen^ & the reason for such payment 
is unexplained) then a presumption of pre- 
fei^ce airiseB. The existence of an ex- 
planation ousts the presumption of pre- 
ference . — Be Dbaob (J.) & Sons, Palmer 
& Boberts V. Knight (1926), 134 L. T. 


7171 • Add* AnnofcUion : — ^Refd. Re Cohen, Ex p* 
Trustee, [1924] 2 Ch. 615. 

7172. Add. Annetaiion .‘—Reid. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 516. 

7172a. .] — (1) Debtor was adjudged 

bkpt. on his own petition on July 0, 1923, & 
for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. £146 by a customer’s cheque, 
& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his mdebtednoss. Debtor was able to pay 
his creditors 2s. in the pound, but the tranter 
of the goods to applt. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the gcK)ds were not of the class with 
which applt. w is in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, the transaction took place on the 
eve of bkpcy^ when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor : — Held : the pay- 
ment & transfer were made with a view to 
prefer applt. & not in consequence of any 
gmssuro which applt. brought to bear upon 

(2) In establishing a case of fraudulent 
preference in addition to giving evidence's of. 
insolvency the trustee must give some evi- 
dence of a view to prefer . — Be Hoyle, Ex p. 
Trustee, [1924] B. & C. R. 22, D. 0. 

7176a. Preference by agent of debtor.] —If 

a principal leaves the control of his business 
in the hands of an agent so that the agent 
is employed to determine which of the 


ciM 

creditors of the principal shall be paid, when 
they shall be paid, & why they shidl be paid, 
a payment made by such an agent witk an 
intention to prefer a creditor of his principal 
is, in the event of the bkpey. of the principal, 
a fraudulent pi^eference by the principal 
within 1914 Act, s. 44. It makes no 
difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that the principal when 
signing them had no intention to prefer any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & mana^ the 
purchase of &. payment for building materials. 
Sc generally to supervise Sc advise the firm 
on financial matters in isolation to the con- 
tract. The partners had no knowledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances relating 
to any payments they in fact made. They 
signed cheques drawn by the agent as Sc 
when he prepared Sc presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts. it 
appeared in the bkpey. proceedings that less 
than three months before the date of the 
receiving order, T.. intending to prefer 
S. Sc Co,, creditors of his principals, Sc then 
well aware of his principals’ insolvency, 
presented to P., the managing partner, two 
cheques which T. liad drawn Sc which P. 
signed without inquiry in the honest belief 
tliat T. intended thereby to make proper 
payments but which were in fact Intended 
Sc devoted by T., one to the extent of £100 
in payment of a debt due by his principals 
under a contract other than the S, contract, 
Sc the other to the extent of £647 in payment 
for goods delivered by S. Sc Co. on credit 
terms not then expired t — Held : the partners 
as principals were bound by the acts of their 
agent T, when he, acting within the scope 


V . Habtows, (19231 1 D. L. R. 180; 
[1922] 3 W. W. R. 1050.— CAN. 


7169 V. .} — Re Kkady & 

Cass, (1024} 2 D. L. R. 528 ; 33 
B. C. R. 371.—CAN. 


7169 vl. .] — Creditors, knowiag 

of tbo insolvency of debtor, made a 
composition of their debts ^ring on 
extonfdon of time. Within three 
months debtor was made bkpt. : — 
Held: primd facie this osTtMiment 
constituted a fraudulent preforenoo 
which the creditors preferred must 
rebut . — Re Balk & Carroll, (1924] 4 
D. L. K. 697 ; 5 C. B. R. 139.— CAN. 

7169 vil. J — The ontui of proof 

of an intention by debtor to prefer a 
particular creditor lies on the offlolal 
atsisnoe . — Re Hardy (No. 2), (19221 
N. Z, L. R. 613.— N.Z. 


7172 L Whed muet he proved ,] — 

B., who was in possession of business 
premises under a lease not in writing 
firom pltf., made an assignment to 
deft. oo. for the benedt of creditors, 6c 
on Uie same day executed a surrender 
of the lease : — Held : as the sur* 
rendsr preceded the assignment, It 
was not invalid as a fraudment prefer- 
ence or a fraudulent parting with 
uroperty In fraud of oreditois. — Bmix 
e. Chascbrsp Tbu«t & Exbcotob 
C o., gEabtbbbb Trust ic Exboutob 
Ck>; V. Bkll ft BusaxY (1919), 46 


O. L. K. 192; 49 D. L. R. 113; 17 
O. W. N. 88.— CAN. 

7178 1. “ Transfer ,**] — A mtgo. under 
Sask. Lund Titles Aot is a ** transfer ** 
within the meaning of Bkpey. Act, 
s. 2 (2), notwithstanding the provision 
in tho former Aot that a mtgo. shall 
have effect as soourlty but shall not 
operate as a transfer of the land 
thereby charged. — Re Carson, [1922J 
1 W. W. R. 204 ; 2 O. B. R. 187 ; 
63 D. L. R. 352 ; 15 Saak. L. R. 94.— 
OAN. 

7178 ii. .1— Re Maritxmb Radio 

Corpn., Ltd. (N. B.), (19271 2 D. L. R. 
460 ; 8 C. B. R. 153.— CAN. 

PART XX. SECT. 12, SUB-SECT. 2. 

m 1. Properly txnweytd to creditor by 
reaistered conveyance — Unregistered re- 
conveyance to debior wUhout notice .} — 
Held: property must pass to the 
trustee In bkpey . — Re McCuaio ft 
Bray, (192413 D. L. R. 44 : 2 W. W. R. 
373 ; 4 O. B. R. 660.— CAN. 

m U. Property covered by Exemptions 
Act.] — Sect. 64 of Bkpey. Act, R. S. C., 
1927, which provides that preferential 
conveyances to medltors within three 
months prior to an authorised assign- 
ment .shall be deemed fraudulent ft 
void as against the trustee, docs not 
apply to dealings by the debtor with 
his exempt property. — Oaxadiax 

SI 


Credit Men’s Trust Assoon. v. 
Umbel ft Gillespie Grain Co., IiTD., 
[19311 3 W. W. R. 145.— CAN. 

■a. Provision in fire insurance policy 
for paymeni to hank,} — A provision In a 
fire insurance policy that the amount 
of the loss shaU be payable to a bank 
does not operate as an assignment of 
tho policy b) tho bank, nor can it bo 
said, in the olroumstances of the case, 
to constitute an illegal prefcrouco under 
Bkpey. Act. 1927 (o. 12).— Turokon 
V. Dominion Bank (Can.), (1930] B. C. R. 
67 ; (19291 4 D. L. B. 1028 ; c ^ g ., 47 

§ !ue. K. B. 383 ; 10 C. B. R/^li,— 
AN. 

tb. Effect of Bankruptcy Act — On 
Asstgnmenis dt I-^refcrences Ao .(Ont,),] 
— In a proceeding in bkpey. in Ontario, 
the trustee In bkpey. may invoke tho 
aid of the ct. to set aside as preforentlal 
a transaction between the bkpt. ft 
a creditor which took place more than 
three months before the making of the 
authorised assignment or receiving 
order, upon the groimd that the trans- 
action was preferential under Assign- 
ments ft Preferences Act, R. B. O., 
1927, ft the trustee in bkpey. is a 
person entitled to set up the provisions 
of that Aot ft attack tho transaction. — 
Re PoMMlEB, [19301 4 D. L. R. 118 ; 
66 O. L. E. 415 ; 11 O. B. R. 449.— 
OAN. 




1^6 p»7i]3J6iit0 in <{iia«tion> S^ tbe not ol tbo 
agent m inaldng nbn naymenti^ ^ w Icnow- 
le^ oi tbe InBolvenpy So with 

a view of givii^ a pipei^^ 
a« the act of Ihe ptincipals; — M$ D rabbt^ 
Btos., IXdSO] 2 Ch. Sill ; 99 X. J. CSi- 940 ; 
ii^u%mii7sm-yo.4M,aA. 

7177. Am 0«<^n X 1\ 404. 

7191, am. AnnaktHon :--€oiis4« i2e Fenton, S» p. 
Fenton Textile Aseoon. (lOdO), 99 L. J. On* ; 
863. 

719Sa. Payment to agent of oredltor — Whether 

r nent to ** person In trust lorereditor/n— 
Mobant, Ba p. TBvamBB, No. 7414a, 
peak . 

72a0a. — - — .] — :A. being in difficulties, & 
having been served with write by eeveral of 
his creditors, impfied to defts., who were 
attorneys, for tneir advice So aasistaznje. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.*a property 
should be immediately sold ; thereupon A. 


:^'iinniteyyea:''''an'''';^ 

^ ohm him ^ par w 
" pMoeeds, after dMuola^^ ; ovhst : ' ldisdrgeii|,'; 

to defts., whkdi wsa ao(xn!^^ done. 
Anodier meei^ of the cre<Bt6rs tpoh place; 
^ at which &e. in Ihe pound was offered, which 
being refused. A* went to prison, A 
his dis^uirge under the Insolvent Act. 
Defta claims to retain a pmilon of the 
numey paid to them by the auctioneer In 
discharge of bfil of costs v this 

was not a voluntary transfer in favour of a 
particular creditor, within sect* 82 of above 
Act.— WamwBiOHT e. CLgamsr (1338). 4 
H. &; W. 885 ; 1 Horn So H. 395 ; 8 X J, Ihc. 
8 Jut. 266; 160 B, E. 1478. 

7225/ Add. C^ion 12 X T. 22. 

Add. AnnaUUion t — OonsiL Stanton, [1929] 

1 Oh. 180. 

7225a. Ec Gohbik, Bat p. Tbustbb, 

No. a665a, onis. 

7228. Add. Atmotaiiana : — ^Refd. Be Prior, B» p. 
Trustee, [1922] B. & 0« E. 1 ; Be Oohen, 
Exp. Tnirtee, [1924] 2 CSi. 516. 
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71S6 vl. — -.1— In order to make 
a payment a fraudulent prefevenoe 
wltnin Bkpoy. Act, 1008, e. 70, It is 
not necessary that the payment should 
be made In actual contemplation of 
bkpoy. — Re Liknst (H.) St Co« 
I/n>.. [19261 N. Z. L. R. 907. ---N Z. 

1 (p. 862) 1. Oremor hxoim 

nMe iagrulriee.] — Where In tslSlment 
of an agreement, a lien note was giren 
by dobmr by way of collateral seourity 
tor aUTanoes to be nmefce by the 
oieditor, who had made the fullest 
inquiries into the flnanolal position of 
debtor St had failed to dfsoorer his 
insolvenoy : — HeW ; the siring of the 
lion note oould not be oonstrued as a 
fraudulent prefereuoe. — Re Hughes 
Music Salim Od., Oo*Opbii4Tive 
Musto Supply Co. p. Golp Medal 
FURN nrUBE MAKUFAOrUiUNO Co., 
US2^2 p. h. n. 706 ; 4 a B. E 6661 

PART XX. SECT. 18, SUB-SBOT. 4.— A. 

I (p. 866) 1. OreaUor ufUh know- 

ledae of in«oleefM9r.l-<~Aotual intent to 
defraud creditors neoessary, sdthough 
oroditor aware of debtor > ineolrenoy. — 
Hiokebson p. Paebinoton (1808), 18 
A. E 636.-43AN. 

w i. — — ^The bona Sdea of a 
tismsaction Is negatlred if tbo oreditor 
who rooeires payments from debtor 
has knowledge of debtor's insolrenoy. 
But If the creditor has no suob know- 
ledge A the trausaetlon is one arising 
out of the ordinary oouree of business, 
the tact that d^tor was insolvent 
when he made the payments will not 
render such payments a fraudulent 
preferisnQe.--^los Spsal, tSx v. Lucas, 
fimi 1 D. L. E 10l.'--*aARr 

e <p. 866) i. — .1— -To oonstitute a 
mefereaoe under Bkpoy. Aot, s. 81. 
there must be a common or oonourront 
view, ijp, intent on the pari of debtor 
h the oreditor to oMhle a preferenoe.— 

Han. {to E 0.---CAII. 

A (p.* 866) in. -~.JWThe mtenllna 
of denint Id yield to tiw dietaten of bin ^ 
oonsdienoe h to tear the Oemsequenoe 
of bit euhno^ the tntentkm 

to prefer. ' At d«y om the tntenttim 
of debtor ts not eaotndi. the oreditoxv 
too, mutt intend tc> ^ 
fUrenoe.---‘Rs OaesOH, tlSfi] 4 E !«. E 


too, must intend tc> ^ 

Nm»oo.-^Be OaESOH, 118141 4 E !«. E 


^An ^ 0. E E 640 { 4 O. B. E 688. 

0 (p. 866) iv* “— To constitute 
a fraudulent preference there must be 
an intention on the part of debtor to 
prefer the oreditor in question So an 
Intention on the part of that oreditor 
to be preferred. Therefore where A. 
was a creditor of B., bkpt., 4t O. 
paid A. what B. owed him. A O. was 
therefore substituted In the place of 
A., as oreditor of B. : — Beld : as 
the money paid by O. never became 
assets in the hands of E, the trans- 
action could not be set aside . — Be 
Niaoaka Hats, Ltd., Tbustee v. 
Bank or MormiVAL, [1984] 4 B. L. E 
068.-~OAN. 

0 (p. 806) ▼. ,3 — If a partner 

makes a payment to a oredtt’or with 
Intent to prefer hiin, 8c there Is a like 
intent on the pari of the oreditor to 
bo preferred, this will be a fraudulent 
prpforeooe Sc may be set aside by the 
trustee . — Be Eosedalb Peoduok Oo., 
Sr p. McGowan, [10241 1 B. L. R. 
821 : 4 a B. E 2V7.--0AN. 

e (p. 866) vL .1 — BaLTBB so 

Arnold, Ltd. e. Bomtnion Bank, 
[1026] 3 D. L. E 684; [1926] 8. a E 
621 ; 7 O. B. E 680.— CAN. 

0 (p. 866) vll, .1 — A payment 

made by debtor to a creditor within 
three months of an assignment in 
bkpoy. is not deemed fraudulent, unless 
both oreditor 8c debtor have a oon- 
ourrent or mutual view or intent to 
effect a preference.^ — Re Dbubt A 
Dkmby, Trustee p. Halland, (19241 
4 B. h. E 1276; 119241 8 W. W. E 


708 ; 34 Man. L. 




C (p. 866) VMl. STBEVBS, 

Nova 8ootia Trust Oo. p. Bisbop, 
[1026] 2 B. L. E 283; 6 0. B. E 
664.— CAE 

• (p. 86d) Ja. .] — ^VHiere the 


Aimoir., IdE U. I 
1 D. E E STf; 


0 (p. 865) E. .J— Z*c* Boak 

(Geo. E.) 8c Son (M. S.), [1026] l 
B. L. E 1170 ; 7 O. B. E 477.— CAN. 

0 (p. 866) m. .J— Re Bembbt 

(pnt.T [19261 2 B. L. R. 120; 7 
O. B. R. 271.— CAN. 


0 (p. 866) m. .J— Re Bembbt 

(pnt.T [19261 2 B. L. R. 120; 7 
O. B. R. 271.— CAN. 

o (p* 866) sdi. .J— Re E:inni- 

BURGH (OnL). [1027] 3 B. L. E 748 ; 
8 O. B.E 808.— CA^. 

0 (p. 866) Elll. — -.1 — Robinson p. 
MoOaulby (ManO (lOlB), 24 W. E R. 
617 ; 4 W. W. E 980 : 13 B. L. R. 
437.— CAN. 

0 (p. 865) aiv. .)— Bank of 

Montreal v. Bbbak, [1931] 4 B. L. R. 
806.— CAN. 

7284 viii, .1— Pre- 
ference must be given voluntarily by 
debtor. Sc where a oreditor demands a 
transfer or a mtge., such a demand 
imports pressure & will be sufficient 
to rebut the suggcstloo of preferring 
that creditor.— OoHP v. wiluajmb 
1922), 65 B. L. E 377,— CAN. 

7224 la. .)— Security 

idven by an insolvent debtor to a 
oreditor with Intent to give him a 
preference over other creditors is void : 


9241 8 W. W. E 
634 ; 6 0. B. E 
4 B. E E 309; 
.7; 6 0. B. E87. 


must allow that such trahster. marge 
or payment was made by the firm 
te a firm creditor with conmutent 
Intent on the pMt of both the debtota 
So tbelr oiedltw as a result of 
suehmosaotion, the wediter should 


preference over other oreoltors is void : 
but tbe existence of the intent may be 
negatived by showing that the debtor 
yimded to the importunity of the 
preferred oreditor. Sc may also be 
negatived by proof of tbe azlstenoe of 
some other motive which may not have 
had Its origin in tbe oreditor, e4f> wbmi 
property Is conveyed as tbe result of 
fear of a ortmlnal prosecution or where 
tbe transaotion has its origin in the 
recognition of a moral obUgation to 
festore property improperly converted. 
When the idea of giv^ the seeu^y 
orlglnatss with the debtor, pressure 
plays no part in the transactioii.— 
GOLDMAN «. HARRmON, fl928[ 8 
B. E E 78 ; 62 O. L. E 291.— CAN. 

p (p, 866) L — — tiankraptcy Ad, 
1908, A 79 (8).}— « Good fMth ’'In the 
above sub-seot. means absanoe of 
knowled^ that a prMmeiioe wai In* 
tended. — Re Lxkkbt 4H4 8t 5o., XiSD., 
[19261 N. 2. E E 207.— N.ZT 
Tggi ,, debtsor wbo 

unable te pay a omt^ esedlter 
obtained ftm her a; vuihet loan 
•eouzed by a mM. dwortly altar 
debtor maos as aimorlaed amwuMnk 
Tbe origbiiii debt was tmt temded tn 
the mtga„ % at ^ time ^ jumdiaar 
was n^ aware id ;aay aMMIa am^ 


bkpby. on UM 8^ dChUM 
Miete was no fiteatlen to peelsr, 4k 
the eredimr might reaeona^jMidtt^ 
that the loan wmdd spate diebto tn 
eanry te Ills hustute fit the tete waa 





Emp. 

.v^RefiL & Ooben^ j&o; p» 

Ti»7m* ftiynieiit th taei flvlxig prelmnee.]-— 
ife t)ftAQ9 (J.) A 8 o>79, PaZiMBR & BOBBRTS 
l;.l^ 

7S88« 4^ AmuMiom BaUL Re Hoyle, Ex p. 
H^nutiee, jil924} H» A 0* B* St2 s Hras^, 
I^mer v. Knight tl926), 184 L. T. 

'7®5kv ' 

7889* Add* AnnaUtHon B 0 Oohon, Ex p. 

TniEfcae. [1924] 2 Oh. 615. 

7849* AdA CUaHtm :—12 L. T. 22. 

Add* ArmcMitm .* — ^Beld. Re Stanton, [1929] 
1 Oh. 180. 

7861a.*-r-*" ^.J—In order to constitute ‘‘pres- 

sure,^’ it is not necessary that legal proceed- 
ings should have been resorted to, for, if the 
pressure was such that it overweighed the 
bkpt.’s own inclination, & induced him to 
pay against his will, that would be sufficient 
pressure within the meaning of the bkpt. 
laws. — G zcbbk dt Cox v. Bbadfibij> (1844), 
1 Car, &; Kir. 449 ; 174 B. B. 887. 

7287, Add, AnnaUUi^ : — Refd, Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 515. 

7267a, .] — Re Qoylb, Ex p, Tbxtstbb, No. 

7172a, ante. 


■ I?'' 


7898, 4^v 4nneM9m .*-->4latd, ^ p. 

Trusty [192412 Oh. 

7270, 4dd, AnnoUdidn Bald, JRs Oohdhi Ex p. 

TSroatee, II924J 2 Oh, 615, 

7818, ^did, AnntiiaHwia ><-^n8d, Bs CJohen, Exp, 
Trustee, [1924] 2 Oh. 615. Befd. JS;s Hoyle, 
Em p. Trustee, [1924] B. & C. B. 22; B« 
Brage, Palmer A Boberbs v« Knight (1928), 
184X,T. 705. 


7828, Add, CUoAUm ; — suh nom. Moeqak v, Baxisr, 
2 Jur-iaes. 

7884, Add, AnnoiaUm : — Oonsd, Re Davies, E» p. 
Miles, [1921] 8 K. B. 828. 

7887, Add, AnnciaHon ; — Befd, Re Stanton, [1929] 
1 Oh. 180. 

78S9a. Agreement to assign tnterests — In con- 
sideration of advance — No memorandum of 
agreement within Statute of Frauds.]— >By a 
parol agreement between a lender db D., the 
former apeed to lend dc, did lend D. i^,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
. assigned these interests to the lender, d& 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment : — Held : the assignment. 


declared valid. — Be Goldstrtn, [1923] 
1 D. L. R 864 i 63 O. h. R. 60.— <?AN. 

7228 st . 3 — There is no fraudu- 
lent preferenoe unless bkpt.*s real, 
dominant, ft substantial motive was a 
desire to prefer the partieular creditor 
over his other creditors. If his real 
reason was something sise, some benefit, 
to be obtained for nlmself. the trans- 
aotion oannot be attacked as a fraudu* 
lent preference. — O fficial Assionibs 
e. WATRAEAPA FARMICItS* Oo-OPBRATITR 
SOOUSTY, Ltd., [1926J N. Z. L. R. 1. — 
N.Z. 

788511. — — — ^Where an 
aastenment of a book debt had been 
made within three months preoeding 
ttie authorised assignment Heid .« 
the burden of establifdiins that It was 
not a preterenoe was oast upon the 
asalsnee-oredltor, ft evidence of pres- 
sute would be of no avail to support the 
transaotlon. — Be Webb <1911), 64 
D. L. R. 633; 51 O. L. R. 6 ; 2 
a. B. R. 16.— CAN. 

7886 HI. .1— Re Pboores- 

stvB Farmers Co., Ex p. Brown 
Bbothebb ft Burnstad, Ltd., [1923] 
1 W. W. R. 333 ; 8 a B. R. 702.— 
OAN. 

a (p. 868) 1. — .J — ^Where a 

debtor agreM with a creditor that he 
should have some ipedsl advantage if 
debtor became bkpt.. ft the result was 
to avoid a distribution under 
Act of bkpt. *4 proper^: — Held: the 
agreement was void. — ^Re Wstmorr, Ex 
p, Baird ft PrtkRs, [1924] 4 D. L. R« 
6e.-*-0AN. 

4 (p. 368) I. .>— 

Although a prevloua agreement to 

g ve eecortty may serve to rebnt ttie 
teotioii to prefw in giving securitr 
by erne )u inadvent eiroamstanoes. ft 
tmnSaottott ia attaolmd after sbetv 

attaehed wlttilii tte tnw- 

aeUott is utteily void Jt nothing will 
BShtit su^_ a nsnltvr-Hojm v. 





of a taading fifim 
dabtcca a chatSl 
' of book-dabta. 


The firm afterwards made an assign- 
ment to deft, for the benefit of 
oreditors. Pltf. 00 . sought to estab- 
lish its priority over the assignment 
to deft. : — Held : as deft.*B assign- 
ment was not made' within sixty days 
after the transaction with pltf. 00 ., 
ft the transaoUon was not attacked 
witfJn dxty days, there was no 
statutory presumption of invalidity 
under AiMignments ft Preferences Act, 
R. 8. O. 1914 (fl. 134), s. 5 .--^aio 
(W. O.) ft Oo., Ltd. v. Gillespie 
(1920), 47 O. L. R. 629 ; 54 D. L. R. 
514.— OAN. 

d (p. 868) III. .]— A 

oonveyanoo attacked as a preferenoe 
within sixty days of its execution is 
void, rewdlees of the Intent in giving 
it ft of the pressure exerted to obtain 
it, if at the time of its execution debtor 
was in insolvent oiroumstaooes or 
unable to pay his debts in full ft the 
conveyance had the effeet of giving a 
preference, as defined by Assignments 
Act<, R 8. M., 1913 (o. 12), s. 42, over 
the execution creditor attacking it. — 
Trotter v. Pedlar, [19211 1 W. W. R, 
283 j 56 D. L. R. 717.— CAN. 

o (p. 869) I. .]— 

The statutory presumptfou of Intrat 
to prefer oannot be rebutted by proof 
that the debtor had no deslie to prefer, 
hut simply yielded to the pressure 
applied by the creditor.— Pkllatt ft 
Pkllatt, Ltd. v. McLean. [19291 8 
D. L. R. 82 ; 68 O. L. R. 652.-^CAlf. 

p (p. 869) i« TranmeHim wUfiin 

three monihe of ineeftency.}— B ribcor 
e. Standard Bank (1928), 63 O. L. R 
623 ; 8 O. B. R J63.— CM. 

P (p. 669) tC If a 

creditor knows debtor fa insolvent 
before he enters into a transaction 
with him ft the effect te to give to that 
cfeditor a piezefenoe. It makes no 
dmevenoe what was the motive, view, 
or interest of debtor if bkpey. inter- 
venes within three mernths. at the oredl- 
to^ oould nM, poeefbty rebut the pre- 
sumption of undue prefeteuca, ft the 
tfuasaction will be deemed fraudulent 
ft set aslder-^Re LaviifR. (192^ I 
R U fi, 318 : 4 C. B. R 664.— CAN, 

pfa. S69>iiL — .w-p— 
ceedNor to wlioitt blipi. haft made 
oecMn paymeiite withia three meutbe 

88 


B rior to the assignment had not met 
lie presumption that such payments 
were pr«>ferential, ft such paymeute 
were traudulent ft void. — Re Black ft 
White Hat Shop, Ltd,, Newton v, 
Finpwlvrr, [1925] 4 D. L. R 245 ; 
[1925] 2 W. W. R 782.— CAN. 

PART XX SECT. 12. SUB-SECT. 4.— B, 
sk. Pressure — AfuN be oefuaM— 
** pPMsure,” in Bkpey. Act, s. 81 (2), 
means actual pressure in Its original 
senHc, the pressure which is brought to 
bear by a creditor upon his debtor, ft 
not some seni^t motive under the 
impulse of which debtor arte, but 
which Is not actual pressure. — He 
Bell, [19221 1 W. W. R 1015 ; 2 
C. B. R 271 ; 67 D. L. R. 66 ; 82 
Man. L. K. 9.— OAN. 

si. .J — The absence of 

fraudulent intention in the oiroum- 
stanoes in which the fund is taken does 
not conKtitute ** pressure ** within 
Bkpey. Act, B. 31 (2).— Re Carbon, 
[1924] 4 D. L. R 492: 56 O. L. R 
649 : 4 C. B. R 683.-^AN. 

7858 vl. ,>-Grant V, Van 

Norman (1882). 7 A. R. 526.— CAN. 

7268 vll. — Manbookhlal 

DOLATOBAND ft Co. V. NAOARDiM 
MOOLORAND (1928), 1* L. E. 6 Ran. 586. 
— IND. 

7271 vlU. .] — Evidence dls“ 

closing a dominant motive such as fear 
of prosecution or disgrace, imMlU^ 
debtor to give the seounty , i» admissible 
to rebut the primd facie preswptlon 
raised by Bkpey. Act, s. 31 (2). — Rs 
BELL (1922), 67 D, L. R 66 : 82 

^n. L. It. 9 ; [1922] 1 W. W. R 1015, 
—OAN. 

PART XX. SECT. 12, SUB-SECT. 4.— 0. 

m I, ,j — Moneys impropexiy 

drawn by an exor. from the nmdi of 
teetator*s estate ft applied to cxot./s 
own uses were restorro by him within 
three months before he wee deolared 
a bkpt. HeW / the reftoratkm wm 
not a preferential payment wlthiii 
BkiKsy. Act, s. 31, The mtutewae 
pot a ** Cfeditor of the exor. within 
the sect., th^h 
creditor.— Ife Cmipp, 

492 : 55 O, L, R 649 ; 4 C, B. R 6SI. 

— cAn. 



potwitfagtandiag the failure of bkpt« to eet 
up the statute in answer to the claim by 
the lender for the per^rmance of the agree- 
ment, did not constitute a fraudulent praer- 
ence or fraudulent conveyance under 1914 
Act, & was valid as agamst the trustee in 
bl^y. — Me Davxbs, Ex p. Mii;bs, [1921] 
8 K. B. 628 ; eub nom. Me Davibs, Ex p. 
TBt7£rrsia, 91 L. J. K. B. 81 ; [1921] B. 8 b 
O. B, 92. 

7840. Add* Annotation : — ^Apld. Me Davies, Ex p. 
Miles, [1921] 3 K. B. 628. 

7859* Add. Annoiaiion : — Oonsd* Me Stanley (1924), 
69 Sol, Jo. 36. 

7800. Add. Annotation : — Consd. Me Stanley (1924), ' 
69Sol. Jo. 36. 

7861a. — A private co., of which a father 

A son were the ozuy directors & shareholders, 
was ordered to be wound up, A: within the 
preceding three months the son paid a sum 
of £1,603 odd into the co.*s bank to reduce 
an overdraft of the co. to secure which his 
father had given a guarantee. The liquidator 
claimed repayment of the sum as being a 
fraudulent preference within Oos. (Consolida- 
tion) Act, 1908 (c. 60), B. 210, A a preliminary 
objection being raised that in any event mo 
order for repa^yment coidd be made ; — Held : 
(1 ) the real object of the insertion of the words 
“ or any surety or guarantor for the debt 


due to such creditor,’* in Bkpcv. Act, 1914 
(c. 69), B. 44 (1), was to enable the trustee to 
recover the payment from the person actually 
preferred ; (2) the motive of the son in 
•m fluking payment being to keep the 

business going,, there was no fraudulent 
preference, A the summons must be dis- 
missed. — Me Stanley (O.) A Co., [1926] Ch. 
148 ; 94 L. J. Ch. 187 ; 138 L. T. 37 ; 69 
Sol. Jo. 86 ; [1926] B. A C. R. 1. 

7866. Add. Annotation .‘—Consd. Me Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 368. 

7398a. Payment of proceeds of sale of shares — 
Payment before transfer.] — Certain stock- 
brokers within a fortnight of a receiving 
order beh^ made against them sold sliares for 
a client A paid the proceeds to him before the 
transfer was executed. The sale was effected 
by what is called “ a put through ” by which 
a jobber lends his name as purcha^r, but 
no money is paid : — Held : the payment was 
made without pressure A was a fraudulent 
preference. — Me Fellowbs, O’Brien, Gor- 
don A Tootal (carrying on business as 
Ellis A Co.) (1924), 68 Sol. Jo. 478. 

7396. Add. Annotation : — ^Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7404. Add. Annotation : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 


PARTXX.SE0T.12,8XJB-SE0T.4 -E. 

r (p. 680) i. SecurUu to cover advance 
iSf paet debt .] — A Beounty given for such 
a purpose : — Held .* to ue given tor 
valuable oonsidoratlon 8c bond fide. Sc 
under pressure. Sc an action on bohoU 
ot other oredltom attacking the 
security was dismissed with costs. — 
Banquib d'Hochulaca V . Jbannottb, 
[loas] 1 W. W. n. os .* lO Sask. L. li. 
588.-*-0AN. 

7847 V, .1 — An Incorporated oo., 

'being In fact insolvent, made In favour 
of Its president, a orodltor. as guarantor, 
a mtim. on Its plant to seoure him for 
moneys paid to the oo., & by the oo. to 
Its bankera In reduction of the co.'s 
liability within two months of the co. 
being adjudged bkpt. : — Held : the 
transaotlon was free from any taint of 
fraud : tho oo. entered Into it for the 
sole oojeot 8c in the bond Me expeota- 
tion ft belief that it would thereby bo 
enabled to carry on its business suooess- 
fullv, ft not with the view of pre> 
fernng either tho president or the bank 
to the oo.*s other oredltors. — B urns v. 
Hoval Bank or Canada, Burns v. 
Graham (1929). 09 D. L. R. 006 : 01 
O. L. R. 604 ; 2 O. B. R. 241.--Oi^. 

7847 Vl. — A debtor gave a 

creditor a mtge. ft the eltOct of ^at 
was to give tho mtgee. s preferouoe : — 
Held i when the intge. was created, as 
debtor had not been sued by his 
creditors ft his sole reason for ^ving 
the mtge. was that he might continue 
his business ft pay olf his other 
oredltom, this was not a fraudulent 
preferenoo . — Re Babtbr, [192$) 1 

D. L* R. 919 ; 8 O. B. R. 631.~0AN. 

7847 vli. ,) — A preferenoo to be 

fraudulent must be iriven with the 
Intentian of oreatlng rights additional 
to those pofMOssed by other crodltors, 
ft where a preferenoe Is given not to 
give one oredltor an unfair advantage 
over other creditors, but to enalM 
debtor to extinguish a past debt ft to 
oem on his business ft the pretend 
oredltpr has no knowledge of any 
available act ot bkpoy. on the pan 
ot debtor, snob a nreferenoe is not 
tmudulent within Bkpoy. Aot.-^JBs 
^ ' * 


7847 vUi. .) — Oanadian Bank 

OF COMMBROB V . TRBAOT. [19241 2 
W. W. R. 198 ; 2 D. L. R. 769.— CAN. 

PART XX. SECT. 12. SUB-SECT. 4.— F. 

7369 ii. .1 — The trustee iu 

bkpoy. of H. under an authorised 
assigiunent sought to recover pay- 
ments made by H., when in a hopolesB 
state of insolvency, for the purpose, 
as his creditors, dofts.. knew, of pre- 
ferring them so that his aruarantors 
might be as far as possible roiicvcd. 
Tho payments were xnado within a 
few days of H.*s voluntary assignment, 
ft some were made after tho assign- 
ment : — Held ; defts. had not at the 
times of payment notioe of any avail- 
able act of bkpoy.** oommitteu bv H. ; 
the transactions were all before Bkpey. 
Act, 1921 < 0 . 17), B. 8, but the pay- 
ments were not made ** in good faith.** 
— Brtscob V . Moirons Bank (1922), 
69 D. L. R. 675 ; 61 O. L. R. 644.— 
CAN. 

PART XX. SECT. 12, SUB-SECT. 4.— O. 

7381 Iv, .1— Be Assaf ft 

Dabodb (Ont.), [1927] 1 D. L. K. 24: 
7 0. B. R. 689.— CAN. 

7888 Ii. Convevanee of property 

for poet ettneideraiion — Creditor with 
knowledge of existence of other creditors.] 
•-Re David. [19261 4 D. L. R. 1046 ; 
0/70.. [1026] 1 D. L. R 164 ; 6 C B. R. 
m3.— “43AN. 

sm. Sole by creditor — CoUustve sale 
— Payment of proceeds of sale to 
eredUor.y—ff^ : the transaotion must 
be sot asido for it was not really only a 
** payment of money to a creditor,** 
saved out of the general provisions of 
Assignments ft Prefeienoee Act ; 
R. 8, 0. 1914 (o. 184). by sect. 6. The 
transaotlon was substanttally an ap- 
propriation of goods in part payment 
of a preferred oreditorb claim, ft the 
proceeds ot tine sale could be reached 
by the assiimee under seot, . 13.— 
MAons V . Oatbr (1921), 64 X>^ L. R. 
611 i 60 O. L. R. 462.— €AN. 

ttt. Ohme obtained from ddbtor^ 
Three days oefwt hankrupteit^Aeioapted 
by hank on day of baakrtiutitep.)— Held .* 
a obsqiw does not operate as an assign- 


ment of tho funds ot drawer in the 
hands of the person, on whom it is 
drawn ; ft unless payment was made 
by tho drawoo before the assignment 
it was not a payment protected by 
Assignments ft Preferonoes Act, s. 6 (1) ; 
but if paid before the assignment it 
was a payment in cash at the date 
when the cheque was paid by the 
bank. — R owiatt v. Garment ( J. ft G.) 
Mandfaotxtrino Co. (1921), 64 

D. L. R. 88 ; 40 O. L. R. 166.— CAN. 


7805111. Mortgagee party to 

/raud.}— Debtor granted a mtge. to 
certain of his oreditois. No money 
changed hands ft at the time it was 
known to debtor ft to the creditors, the 
mtgees., that debtor was insolvent. 
'The mlge. wos part of a sohome to 
give an undue preferenoo Held .* 
void under Assignments for Benefit 
of Creditors Aot, 1898 (P. E. 1) (o. 4). 
ft might be set aside as against the 
trustee in bkpoy.— Campbell v. Gal- 
lant, CteooKBTT ft Royal Bank of 
Canada, Be Miluoan Estate (1022), 
70 D, L. H. 820.— CAN. 

a (p. 901) 1. Assignment for creditors.] 
— Oeditors who take under a com- 
position ofleoting substantially tho 
whole of debtor’s property are entitled 
to the protection of Bkpoy. Act, s. 82, 
as agamst the ofllcial assignee, upon 
debtor shortly afterwards being ad- 
judicated bkpt., provided the payment 
was before adjudication ft that the 
creditors had not at the time of suoh 
payment notice of any avallahle act of 
bkpoy committed before that time ft 
aoted in good faith. — Re Coobbane, 
(19251 N. ZL L. R, 15.— N JS. 


■o, IHssolvHon of partnership — 
Act infurioue to partmrsh^p creditors — 
Preference given to separate eredifors.\— 
Be AssAf & Daboub COnU), [1927] 
1 D. L. R. 24 : 7 C. B. R, 689.— CAN. 
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74071. How time e at oul ated - ' A ssign* 
meat exe^gUed but not filedr-^Subssonmi 
re^exeeution Ab /Oing .} — An anthcrieed 
assignment dated, executed, ft delivered 
on Aug. 1 1, wasre^eouted on fiopt. 11, 
ft then filed :^Meld : the aaadbgnment 
was not levooahto at the will of 
aa the 




omTeMiJ 


704a. — ^ Faym0at to ageat of orodltor— Agoat 
paytog ovor guai to j^olpal la course of 
9USlaess.]-*-A payment by a debtor to an 
agent who receives the monev in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
“ person in trust for aiyr creditor,** within 
1914 Act, a. 44. The efTect of that sect, is 
not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on beh^ of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

M. being indebted to G. A also to a co. for 
the price of goods supplied, on Jan. 14, 1021, 
paid to 0. & B., agents of G. A the co. A, 
to the knowledge of debtor, authorised to 
receive the payment, the sum of £1,600 in 
settlement of the amounts respectively owing 
t6 G. & the CO. The agents in the ordinary 
course of their employment received that 
sum for the use of their principals & paid 
. t>ver part thereof to G. & the balance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good A 
valid payment, in ignorance of the impending 
bkpey. of debtor & long before any claim by 


the trustees in the bkpoy. Oa Weh. 11, 1921, 
debtor committed an act of bl^y. by assign* 
ing his property in favour of his creditors, 
A on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi* 
Gated bkpt. Upon a motion by the trustees 
of bkpt. for an order on 0. dc B. as agents, 
neither of their principals having been made 
resps., to repay the £1,600 on the mound that 
the payment was void against the trustees 
as a fraudulent preference : — Meld : (1) 0. A 
B. received the money merely as agents of A 
for the use of the ci^itors in the ordinary 
course of their employment. & not as * * persons 
in trust for any creditor *^ within 1914 Act, 
8. 44 ; (2) the circumstances under which the 
money was received A paid over precluded 
appets. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, os 
to which the ct. did not consider it to 
be necessary to decide. Semble : (3) the 
personal liability of a person to whom pay* 
ment has been made ** in trust for any 
creditor ** under 1014 Act, s. 44, mu^ 
depend upon the facts of each case ; in 
particular, whether the trustee had acted in 
good faith ic whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted a fraudulent preference . — Re 
Mohant, HJx p. Trustees, [1024] 1 Oh. 79 ; 


aoooptod the asslsnmont It took oilect 
as or the day of its origiiial execution. 
— i2e Lonomobb <192^, 52 O. L. U. 
570 3 O. B. R. 200.-^AN. 

( I. Law of Oniario ,] — A chattel 

mtge. impeached as a fraudulent pre* 
ferenoe under r. 120 by the trustee 
was made more than three months 
before the assignment to the trusteo : — 
Held : although the chattel mtge. did 
not come wiUiln Bkpey. Act. s. 81, 
the trustee could attaok It as fraudulent 
under the laws of Ontario quite apart 
from the Act . — He Davison. U9231 4 
D. L. R. 1049; 62 O. L. R. 244.~-CAN. 
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m (p. 903). For ** In wJuU 

court proceedings may he taken ’* read 
** In what court proceedings may he 
taken,** 

m (p. 903) i. .] — The fact that 

a htiudulent transfer was made in a 
province other than that in which the 
authorised assignment was made, docs 
not deprive the ct. of tho latter provinoo 
with original iurisdiction with rospect 
to the authored assignment of Juris- 
diction to set aside tho fraudulent 
transfer. — Re Cohen & Mahun, 
Canadian Obbdit Men’s Trust 
A ssooN., Ltd. v. Spivak (Alta.), [19261 
3 D. L. R. 942 ; fl928r 8 W. W. H. 
34: 119271 ID. L.R. 677 ; (19271 

1 W. W. R. 162; 22 Alta. L. R, 487 ; 8 
a B. R. 23.— CAN. 

7413 ii. Prior asslgnmeni of 

same property to same parties,] — Tho 
fact of a pnor ossignment does not 
affect the right to set aside a later 
assignment of the same property to the 
same parties, 3c the settuig aside of the 
later assignment does not affect rights 
under the prior ossignmeat. — H oooe 
V. McL^n h Union Sank oV Canada, 
[1919] 8 W. W. R. 1108 ; 50 D. L. R. 
123 ; 18 Sask. L. R. 86.— CAM. 

7412 111. — Dental hy transferee 
that property helanas to bantaypLl^The 
words •^property oelonging to debtor 
In Bkpoy. Act, s, 66 (8)7naye pn^- 
eaU/ aeme me a ^ng m - property 
of daiitor ** in aeoik 26, tc ine i nd e 
pr o pwt y ofdSTbtor whloh baa been 


dealt with by himself by transfer to 
a creditor, & the fact that an alleged 
fraudulent translQroe from bkpt. doos 
not admit that tho property in question 
belongs to bkpt. does not prevent an 
appUcation being brought under the 
aoovv eoot. & Bkpoy. Rule 120, for 
tho dellTcry of the property to the 
trustee.— Houidinq, [1921] 2 

W. W R. 52» ; 14 Bask. L. R. 277 ; 59 
D. L. R. 23S.— CAN. 

7412 Iv. iJisciharge ofhankrupVs 

liahility by <ron»oef<ow.p— A trustee in 


is discharged, even though tho transfer 
amounts to a fraudulent proforeneo. — 
He Rkoal I^ONOORAjni Co., Ex p, 
Trustkk, 119241 1 D. L. R. 047 ; 4 
C. B. R. 418.— CAN. 

7412 V. As against the Crown,] 

— The provisions of Bkpoy. Act, 1908, 
relating to fraudulent preference do 
not bind tho Crown. — OKniUAL 
Assionek V, H., [1022] N. Z. L. R. 265. 
— N.2. 

7418 vlll. — Person claiming pro- 


-.1 — ^In Assign* 
00 (c. 142), 8. 39, 


[19251 2 DrL. R. 203 ; 6 C, B, A, 237 , 
varying, [1924] 2 D. L. R. 402 ; 4 
C. B. R. 628.— CAN 

7414 iv. — 

meats Act, B. S. 8. 1901 

- sixty days thereafter ” means sixty 
davs after the date of the conveyance 
& 'not after Um date of some prior 
agrooment upon which snob convey- 
ance may have been made. A: ** such 
transaotlon - means the conv^anoo 
& not such prior agreoment. — Hodoe 
V, McLean 3£ Union Bank of Canada. 
11919] 3 W, W. B. 1108 ; 60 D. L. R. 
123 ; 13 Sask. L. R. 85.— UAN. 

w (p. 904) 1. r Af^ seUlemeni by 

trustee of preferred credit's 

S?,TVg*B.'Ki.S!SSli; 

eredUor^Nate in ham^ of bond gde 
holder for t<aue,h-^Held : the creditor 


could not be compelled to share 
ratably with the other creditors. — 
Robertson v, Holland (1888), 16 
O. R. 532.— CAN. 

sq. Position of trustee — Cannot 
approbate db reprobais — J*romissory 
nates transited to db discounted by 
eredilor,] — He Lonomore (1922). 52 
O. L. R. 570 ; 3 O. B. R. 200.— CAN. 

gt, Estoppel by conduct,] — S. 

mado a bill of solo of certain chattels 
to deft, in order to protect the chattels 
against hJs creditors. Shortly after- 
wards S. made an ossigmment under 
Bkpoy. Act to pltf., vmo later sold 
at public auction the assets of 8. not 
iiioludod in the bill of sale. On tho 
same occasion the auctioneer sold, on 
instructions of S., the ohaitels included 
in the bill of sole k, paid the proceeds 
to S. who left Cianada without paying 
them to deft.; — Held: pltf., , having 
refrained from attacking the bill of 
sale earlier k having allowed the sale 
to proceed k the moneys to be paid 
to S., it was too late to hold deft, 
liable. — He Stevens, Imperial Cana- 
dian Trust Co., Ltd. v. North 
American Lumber k Supply Co., 
Ltd., (1924) 2 W. W. Tl. 246 ; 4 O. B. R. 
632 ; [19241 2 D. L. R. 104.— CAN. 

•w. Avoidance of transfer fraudu- 
lent under general laws,] — The right of 
a trustee In bkpey. to take proceedings 
to avoid a transfer mado by bkpt. 
whloh is in fraud of his oredJtors under 
general laws is impliedly authorised by 
Bkpey. Act k tho rules thereunder. — 
He Cohen k Mah^in, Canadian 
Credit Men’s Trust Assoon., Ltd. 

V , Spivak (Alta.), [19261 3 D. L. R. 

942; [1920] 3 W. W. R. 84: revsd. 
[19271 1 I). L. R. 677 ; (19271 1 

W. W. K. 162; 22 Alta. L. R. 487; 8 
C. B. R. 23.— CAN. 

I (p. 906) 1. Bank- 

rupii^ Actf s, 35 — Bankruptey Rules, 
r, 120.1— Re Cohen k Mahun, Cana- 
dian Credit Men’s Trust Assocn., 
liTD. V, Spivak (AltaA [1026] 3 D. L. R. 
942 ; [19261 3 W. W. R. 841; rspsd,, 
19m 1 D. L. R. 677; [1937) 1 

W. W. B. 163; 22 Alta. L. R. 487 ; 8 
a B. R. 23.-^AN. 



m ^ cnx, 104 i ioo 3u T- mr 
B. 146.. .■. ■;. "'■ ■ ■■ 

7*a0. 4iW. OiMlon 10^. Sf, m/ 

^4dSS. AM/Ann0ta&m$:*r^tM»Me^A^ 

Notice, [1024} 2 Oh, 70. Held, BuddenBeld 
Bine Woiwted# (1025), 42 T. L. B. 52. 

7460. Add 0 Be Gtmsboorg, 

[10205 2 mB.m 

7422. AM. Amu)k^Um : — Reid. Be "WlgzeU, Bes p» 
Hiw(rt, tl02ll2 K. B. 885. 

74S2a« — - -- — i.}— A father, haring a power of 

anointment over a fund in &vour of hia 
<£udreni agreed with hie son to pay his debts, 
A then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to tibie father. The 
father paid the debts* A made the ap^int- 
ment, when the son became bkpt. •* 

the trustee had no ri^t to the fund appointed. 
—Be AKOBiBBTmK, Ex p. Akobbstbin (1874), 
9 Oh, App. 470; 48 L. J. Boy. 181; 80 
L. T. 440 ; 22 W. E. 581, L. JJ. 

7440. Add. AwnotaHofi Be Clunsbourg, 

[1020] 2 K. B. 420. 

7442. Add. Annoiaiion : 

[1920} 2 K. B. 420. 

7440, Add. Annoiaiion 
2 Ch. 22. 

7447. Add, Annoiaiion Befd. Be Simms, [1080] 
20h.22. 

7488a. 1914 Act, s« 45.1^JBs Wbtherbd, 

Mx p, Saxauak, No. 6858b, ante, 

7400. Add. AnnoUtHon : — Retd. Be Gunsbourg, 
[1920} 2 E. B. 420. 

7508a. 1914 Act, s. 45 — ^Transfer to private 

company formed by debtor dc his solicitor.] — 

Be Simms, No. 59da, ante, 

7580* Add, AnnoUUion: — Oonsd. Herbert’s Trus^ 
tee o. Higgins, [1920] Ch. 704. 

7521. Add. Annoiaiion ; — Refd. Be Harris, Ex p, 
Shen*Mex A Official Beceiver (1030), 99 
L. J. Ch. 448. 

7648. Add. Annotation: — Consd. Herbert’s Trus* 
tee V. Higgins, [1926] Oh. 794. 

7546a. -- — That bankruptcy notice served on 
debtor — A of petitioning creditor’s Intention 
to take bankruptcy proceedlngs.]^Deft. to an 
action, in which the tnistee in bkpey. 
claimed that certain farm stock in a biu of 


--Refd. Be Gunsbourg 
-Reid, Be Simms, [1980] 


tcwnCril^ of 

blg^ of a 
in&rmed by 
he was 
against 


Ids 

t of the ^ 

A lalor ha4 
creditor^ 1^^ 
to bk^. pr^^ 
or i—JEMd : a mere stat^ 



inen^ of Intentidn^^^^^ take 
amounted at mostr to a thr^ to ffie a 
petition, Af falling short of # notice of the 
; actual presentation of a petitbn, it was not 
0 ^ notice of an available act of 

^ b]npNcy.-^HBBBaET*s Tatrerm o. Hiogiks, 
fifed] Ch. 794 ; 96 L. J. cm. 803 ; m 
fel ; 42 T. L. B, 626 ; 70 Sol. Jo. 708 ; [1926} 
B.AO.B,20. 

7574. Add. Annoiaiion .*^Refd« Herbert’s Trustee 
V, Higgins, [1020] Oh. 794. 

7577. Add* Annolcdion Retd. Be Ohlandetti 
(1921), 91 li. J. K. B. 70. 

7594. Add, Annoiaiion iConsd. Be Garrett, [1980] 
2 Oh. 137. 

7698. Add. Annoiaiion Aj^d. Be Garrett, J1930] 

2 Ch. 137. 

7001. Add. CUation: — revsg* S. 0. atib nom. Be 
Wdc, Ex p, CHArrBRBV, 29 W. B. 400. . 

7608a. — Employee of company— Refusal of 
company to pay — ^Termination of employ- 
ment alieg^.] — Bkpt., after bis adjudication, 
entered kitO "an agx^ment of service in 
writing for one year at a salary of 21,000, the 
agreement beizm signed in name of a 
joint stock co.} underneath vwch was the 
name of the nmiaging director followed by 
the words, ** managkig director.” An order 
was subsequently made by a registrar, under 
1914 Act, 8. 51 (2), that ^00 out of a sum of 
£416 13s. 4d. due under the agreement from 
the CO. A/or its managing dilator to bkpt. 
be forthwith paid by them to the trustee of 
the estate of bkpt. When the registrar made 
that order the only parties b^ore the ct. were 
the trustee A bkpt. Neither the co. nor its 
managing director paid the £300, but alle^<^ 
that nothing was due to bkpt, upon 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of moition in 
the High Ot. upon the co. A its managing 
director asking for a declaration that he was 
entitled to the £300 from resps. as forming 
part of the property of bkpt., A fbr an order 
lor payment of that amount. The judge 
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7430 V. ^.t-MKBoauiTB Bakk 

or Canada «. Ksn ICoOzjkBV A Co., 
tlSSl] 1 W. W. R. 040 ; 14 SMk. L. B 


is. Payment of v)ao$»,h-OiXja>iAn 
OSBDtT MkN*B ^ TBDSr ASSOON.^ t>. 
Hbauks, {1081] 4 n. L. B 430.— OAN,! 

PART XX. SBOT. IS^ stna«feoT. 

is, Fftilwv <0 molts proper inaifiriia] 
—By BiiHW. Act a oieditor who takes 
a mtsw A falli to miiAe the ptoper hi* 
qtiMei wffi be heldtohave koowS^Kt 
of the Ixwolvepoir of the mtsoir. at the 

eh. .l^whete 

uiiM whiQli a 4ebt is paiS 
thi^i^ont m^oB wpQld exiw Is 
the imss of «» ovdlsiry bwtineei mas 
as to the hose JIM it the panaeiiVthe 



payee ought to Isquixe oloeely Into aU 
w otroumstancee. Othervpiie. tf the 
payer heoomee himt., the payment will 
he oonstrued as a uaudulentpiefereneo. 
— /ee Stbrnbeso <1004), Of O. W, N. 

PART XX. 8BCT. 13. glRMBOT. S.— 
A. 0»). 

•e. Ctefieral a peiMia 

knows of an act ot h)q^. or wljm^ 
tehealtts^ from mairins mob Inqutm 
as would^gfre him snob knoiuedseu 
or whete tm facta are moh that an m 
0f bka^. had bemi oommitited, wodh a 
pmm will he deemed to faavehotioe.— 

.:5e,V. 


far money,} — Eeld: not rafllotent to 
imtor that a creditor had ooxistmctive 
notioe of an act of hlgmy . — He 
EoBBiKB, Etp, Hoot, ItOOljTt). L. li. 
00 ; 4 a B. B «T0.— CAR. 

PART XX. sRcrr. 18, sms^cT. 2.— 0. 

7531 VI. — «- — .h-Bvery pay- 
ment made by bkpt. wfthin a meet 
time of bkpoy, is vmrded with 
iurpiolon by the et. limy to be a 
ftandnlent preferenoe. The cans is 
on the payee to Show that he had no 
knowledge of im avallalde aotnf hkpey., 
aotnai or oonstriiotim, that he g^ 

that he wmamoiSed brno 
motive In acomtlhg mCh 
Be HoWABiD,WABI^Ak . 
9»4«A|fc"Jtl433i.fJ9^ B 
C. B 




: r 110'dittQteal^ taken place nor 

of hia 

intentm niilt to j^oim ibe contcaot which 
donl^ be respe, as an anticipatory 

point tma takm ae to whether 
the director was properly made a 

i«5q>V in the cii^umimnces there 

inixflt be a declaration dc order lor payment 
th terms of the notice of motion,«**12d Lavet* 
11020] 1 K. B. 674; 89 
L. J. K. B* 24 ; 122 L. T. 692 ; [1920] B. & 
0« Bti 48 ; Bubaequeni proceeding$t [1920] 
Bt ft .O* iB* 186* 

7007a* — — Police penslon-^Notwlthstanding 

Poltee Pensions Act, 1921 (o* 81), s. 14 (I)*]— 
Re Gabbett, No* 0296a, ante, 

7bt0» Add, Annoiedion: — ^ReM. Nixon v. A.-G., 
[1931] A. C. 184. 

7612. Add, Annotation ;-r^onsd. Be Garrett, [1930] 
2 Ch. 187, 

7015a. Application bt 1914 Act, s. 51 (2) — Im- 
material whether m'operty vested in trustee.] 

— Garrett, No. 6206a, ante, 

7615b. Effect of order— No vesting.] — ^Be Garrett, 
No. 6296ar ante, 

7626. Add, Annotaiion: — Refd. Allen v. BoyaJ 
Bank of Canada (1925), 41 T. L. B. 625. 

7088. Add, Annoiatione : — ^Refd. Be Leeds & 
Batley Breweries ds Bradbury’s Lease, Brad- 
bury V, Grimble, [1920] 2 Oh. 648 ; Mcllroy 
V, Clements (1923), 67 ^1. Jo. 402 ; Bider v. 
Ford, [1928] 1 Oh. 541. 

7689a. Contract for sale of goods.]— H ussey v, 
Fiddaix (1699), 12 Mod. Bep. 324 ; Holt, 
£. B. 95 ; 8 Salk, 59 ; 88 B. R. 1858. 

Annotation Bsfd. Hitcbin v, CempbeU (1779), S Wm. B1. 
887. 

7648a. Assuming management of farm.l — 

ffM : — a sufficient elation to take the 
term.— T homas v, Pemberton (1816), 7 
Taunt. 206 ; 129 £. B. 83. 




CIS; Tlltettoo e. „ 

Hfll V, BoWe <1818). ¥ Momi 
B ewouet (1819). 1 A 

(1887), i Bimr. 848 


ATS. 

iSi ’WUUuus «. 

18 ; Doe a. Palmer 

WclUMtoa «. Hi^ewUl 


imx). I^T& G.’SQjT'ms^ 

225 ; Leri e. AywillStB). 8 AppV^. 842 ; 
" ‘ " (i684>» 9 App. Can. 


nmv, 

448. 


East 8c Weet India Deck Co. 


7649b. 8, P, Carter v. Warns, No. 9026a, post. 

76490. — — •.]— Where assignees for the pur- 

pose of preventing a disf&ess paid arrears 
of rent due, at the same time intimating to 
I the landlord that they did not mean to take 
I to the lease unless ft could be advantage- 
ously disposed of, A the effects were soon 
after sold A the lease was at the same time 

§ ut up to sale by order of the assignees, but 
bero were no bidders fmr it;— JGTcid; they 
were not liable to the landlord as assignees 
of the lease. — Whbkier v, Bramah (1318), 
3 Camp. 340 ; 170 E. R. 1404. 


Annotoiiona Consd, Copeland v. Stephens (1818), 1 B. & 
Aid. 5^. DistarHanaou v. Stevenson (1818). 1 B. S; Aid. 
808. B^. Hancock v. Welsh (1810), 1 Stark. 347 ; Doe 
d. Paliner v, Andrews (1897), 4 Bins. S48 : Qoodwln v, 
Nohle(1867), 8 E. 8c B. 587. 


7650a. Caning on business for benefit of 

creditors.]— where the assignee kept bkpt, 
in the premises, carrying on the business for 
the benefit of the creditors from Nov, 16, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lease by letter to 
the landlord ! — Held .* the assignee, notwith- 
standing such disclaimer, h^ elected to 
accept the lease. — C^tJUEtK v, Hume (1826), 
By. A M. 207 ; 171 B. B. 996. 

7652a. To prevent distress.] — W heeler 

V, Bramah, No. 7649c, ante. 


7658a. .1 — Held: to amount to an 

acceptance of the lease. — Page v, Godden 
(1818), 2 Stark. 809 ; 171 B. R 656. 

7670a. .] — Cartwright v, Glover 

(1861), 2 Giflf. 630; 30 L. J. Oh. 824; 3 
L. T. 880 ; 7 Jur. N. S. 857 ; 0 W. B. 408 ; 
66 B. B. 200. 


7648b. Milking cows.] — HeW; assignees, 

haying allowed bkpt.’s cows to remain upon 
the demised promises for two days A ordered 
them to be milked there, thereby became 
tenants to the lessor. — Welch v, Myers 
(1816), 4 Camp. 368 ; 171 E. B. 117, N. P. 

7649a. .] — Where assignees put a term 

up to auction, to ascertain whether it was of 
value, without giving themselves out to 
be the proprietors, A, there being no bid- 
ders, interfered no further in the matter, A 
never received rents : — Held : they were not 
answerable in covenant to the lessor. — 
Turner v, BicbabDson (1806), 7 Bast, 
335 ; 3 Smith, K. B. 830 ; 103 t, B. 129. 

. 1 B. 
1 B. 4c 
Moore, 



OCnsd. Copeland «. Btephena (1818) 
Be Aid. 098. Diskl. Haneon v, Stevenaou (1818), 
Aid. 803. AM. Lindsay v, Limbert (1827), 12 


^nnofo/ion /--BsM. Wilson v. Wallanl (1880), 6 Ex. D. 155. 

7681a. Statutory tenancy — Under Rent Re- 

strletlon Acts.] — PARiaNsoN v, Noel, No. 
7782b, post, 

7689. Add, CUaiion : — «w5 nom. Be Clayton A 
Beaumonts’ Contract, 2 Mans. 345, 

7689a. Shares— Subject to equitable charge.] — The 

registered owner of fully paid shares In a 

g nvate co. charged them in favour of W., & 
anded him the certificates A a blank 
transfer. He subsequently gave other equit- 
able charges to other mtgees.. On the owner’e 
bkpey. his trustee disclaimed “ all my 
interest ” in the shares under 1914 Act, but, 
as the blank transfer was not completed A 
lodged A none of the mtgees. applied for a 
vesting order, bkpt. *s name remained on the 


FART XX, SECT. tC, SPB-SSCT. 1. 

f j ii/imrics 4o eWe nofiSe 

of imknHon to fiM^AoorixjaiiA of 
rent bp Bkpey. Act. 

a 13 (10), extsads sect, to all 

whm ^ptooesd|DSS vp takcit 

MBiv 18 ac as lossiahla etmer 

^ aes the whole Of any 

( df tSeloRBu B tids ocMrnctimi 
‘ » Act was wrong, the teovs had 
jd iSiok flsiits by aocsptanoa of 
wdJi oimB^ 



stances A notice of eleotloii to retaln.- 
- r. 86 : . 

1.— OAK. 


He MoXaT (1921h 31 O. L. R. 86 t 2 
O. B. R. 09 f 64 D. L. E. 699.- 


PART XX. 8BCt. 16, SUB-SECT, 6.— A. 

7678 i. Within what 
timt'-Pewf of court to ortnU .] — 
^ Rooans (DsooBAaxi^ (ivie), 26 
J. B. K. 8. W. 020 ; 43 N, b' W. W. N. 
148.— AUA 

70b f . SufieUnep of gie6Ui4imer — 
Delay in iMng ametue 44^)— By 
virtue of Bkpey. Act, a et, when the 
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trustee does not decide, within a 
month after the hkpoy., to retain 
premises held under a tenancy not 
yet expired, this Is taken to he a 
disolaimer of the premises A puU an 
end to the tenanoy A also to a sub* 
tenancy created by the tenant.— 
Ssoujbr «. Dufsesnx (1922), Q. R. 
60 8. C. 526.— OAK. 


7670 II. Verbal di»eMmer--No 

consent of creditors.} — Ueid : the 
aesisnee could not make a dlselaimev 
of a debt without the consent el the 
creditors.— BnowTfic «. Stonst MIlui, 
lm>„ 11920) 28 B. 0, B. 78.— CAK. 



g«m !!ra8i^77^ liiir0xi8H Ai^ mo^im hiJFms^^ 


f^giflter ; (1) m between Mnuself As 

the co.y bkpt., so long aa hie name remained 
on the register, wae entitled to vote in respect 
of the shiureB, though, aa between hiinsolf Sc 
the mtgees*, he oonld only vote aa they 
dictated { (2) the trustee conld not have 
disclaimed more than the equitv of redemp- 
tion in the shares. Ou. : whether a tmstee 
can disclaim tinincumberod fully paid shares. 
— ^Wis« V. LANSDntx, [1921] 1 Oh. 420 ; 90 
L. J. Ch. 178 ; 124 L. T. 502 ; 37 T. L. B, 167 ; 
[1920] B. Sc 0. R. 146. 

7692. Add. Annotation Refd. Be Walt, [1926] 
Oh. 962. 

7698a. SulHoontract for sale of land — Contract for 
purchase of land need not be dlsclalpied.] — 
where a person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land Sc into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a, lien upon such Interest in the land as 
bkpt. possessed before his bkpcy., including 
the ri^t, if any, to specific penormance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to baUd, but he is 

' not entitled to specific performance of the 
contract to build, & hi ; equity is subject to 
the overridingequity of the oripnal vendor. — 
Re Gough, Hanning v. Lowe (1927), 98 
L. J. Ch. 239; 71 Sol. Jo. 470; [1927] B. & 
0. R. 187, D. 0. 

7704. Add, Annoiationa : — Refd. Wise v. Lansdell, 
[1921] 1 Oh. 420; Be Lister, Ex p. Bradford 
Overseers Sc Bradford Oorpn., [1020] Oh. 140. 

7785. Add. Citations: — sub nom. Be Wbgg, 
Ex p, Hanburt, 12 L. J. Bey. 43 ; sub nom. 
Be WEGG, Ex p. Banbury, 7 Jur. 660. 

7751. Add. Annoiationa : — Consd. Be Hyams, Ex 
p. Lindsay v. Hyams (1923), 93 L. J. Ch. 184. 
Reid. Re Lister, Bradford Overseers Sc Oorpn. 
V. Durrance (1925), 42 T. L. R. 143. 

7766. Add, Annotation : — Consd. Re Lister, Brad- 
ford Overseers & Oorpn. v. Durrance (1925), 
42 T. L. R. 143. 

7756a* Right to compensation.! — 

Where the tenant of a farm held on a verbal 
tenancy becomes bkpt.. Sc the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from ml benefit as well as liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant. 
Sc the amount fixed for compensation having 
been paid by the incoming tenant to the 


landlord, to whom aman of mat are due, the 
landlord is not bound to account for such 
payment.— Re WADsnoY, BETTiNSOK’a RR- 
FBBSENTATIVB V. TbUSTBB (1926), 94 

L. J. Oh. 215 ; [1926] B. Sc 0. B. 76, D. 0. 

7764a. Liability for rates for period of ooeupa* 

tion until disclaimer.]— Where a trustee in 
bkpcy. goes into occupation of onerous pro- 
perty dc subsequently disclaims the property, 
he is liable to pay the rates on the property 
for the period of his occupation. — Be Lister, 
Bradford Overseers Sc Oorpn. v. Dub* 
RANGE (1926), 96 L. J. Oh. 145; 42 T. L. R. 
143 ; 89 J. P. Jo. 692, 0. A. ; auh fiom. Be 
Lister, Ex p. Bradford Oveesbbrs Sc 
Bradford Oorpn., [1926] Oh. 149 ; sub nom. 
Re Lister, Ex p. Bradford Overseers Sc 
Oorpn. v. Durrance, 134 L. T. 178; 90 
J. P. 33 ; 24 L. G. B. 67 ; [1926] B. Sc 0. R. 6. 

7769. Add. Annotations : — Refd. Harrison v. 
HoUand, [1921] 3 K. B. 297 ; Ohillingworth 
V. Esche, [1023] 1 Oh. 576. 

7778. Add. Annotations : — Consd. Be Hyams, 
Ex p. Lindsay v. Hyams (1923), 93 L. J. Ch. 
184. Refd. Be Li^r, Bradford Overseers 
Sc Oorpn. v. Durrance (1925), 42 T. L. R. 
143. 

7778a. .] — ^After a debtor has been 

adjudicated bkpt. Sc bis trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s* 54 (2), As he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 
in the lease in debtor. — Be Hyams, Ex p. 
Lindsay t;. Hyams (1923), 98 L. J. Oh. 184 ; 
180 L. T. 237 ; [1923] B. Sc 0. R. 173, 0. A. 

7782a. — ^ — Rights as to statutory tenancy — 
Under Rent Restriction Acts.] — The effect of 
a disclaimer by a trustee in bkpcy. of bkpt.’8 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, consequently, he is 
debarred from relying on a statutory tenancy 
therein under the above Acts. — Reeves v. 
Davies, [1921] 2 K. B. 486 ; 90 L. J. K. B. 
676 ; 125 L. T. 354 ; 37 T, L. R. 431, 0. A. 

Anfwtaiions : — 6onid. Roe v. Russell, [1928] 2 K. B. 117. 

Retd. Mellows v. Low, [1923] 1 K. B. 522 ; J’arklosoa v. 

Noel [1923] 1 K. B. 117. 

77825. .] — A statutory tenancy 

under Increase of Rent Sc Mortgage Interest 
RestrictionB Act, 1920 (c. 17), is “ property ** 
of the tenant within 1914 Act, s. 167. 

Pltfs.^ having let to deft, a dwelling-house 
to which the Act of 1920 applied, deft, 
retained possession of it after the expiration 
of the term imder the provisions of that Act. 
Deft, was afterwards adjudicated bkpt.. Sc 


PART XX. SlEOT. tC, SUB-SECT. 5.— B. 

77S1I. On trustee — RUfiU to remove 
fixtures ,] — ^Whezo A puiohaMd a 
tanaat's Intefoet in leased premises 
tnolttdiitf trade fixtures Sc llie last 
tenant had made an aesigimient tor 
the benefit of oreditors to deft*, who 
gave a distialmer : — Held.* the fixtures 
beloiised to deft,. Sc he had the right 
to remove them within the three 
months’ delay stven by Oreditors* 
Trosts Leeds AoCs* 55 {1 ).-~Winte- 
Mtma V. Taturu tlfilCJ 2 W. W. R. 
882.--OAH. 


sd. On creditors — Disclaimer of anaeU.] 
— leoured oreditor put in a edaim 
•gaifist bkpt.’s estate tor certain 
asseta, which assets tho trustee dis- 
claimed: — Held: the ot. could not 
order the trustee to accept those assets 
as part- of the estate. — Be Canadian 
Oarpst Sc Oomfobter Manut A cruRiNa 
Oo.. Ex p. A.-G. SOB Canada, tl924J 4 
D. L R. 1307 : a B. R. 54.*-4XAir. 


777011. mohi io possession.]^ 

A monthly tenant remained in pos 
aession after being adjudlnated in* 
aolvent. The offleial assignee having 


disclaimed interest ; the land- 

lord was entitled to an order for posses- 
sion. — Be Abubakbb Baxi Abditlla 
(1924), 1. L. H. 48 Bom. 580.--1ND. 

7787 lU. -.H-A disclaimer of a 

lease by an aarigoee for the benefit of 
oreditors: — Hsla: to operate ae a 
forfeiture Sc not aa a surrender. Sc to 
effect the twndnation of a snh-leaae 
granted by the assignor. — Kbbb s. 
Capital Gboobby, (1021] i 

W. W. R. 1221 : 50 D. L. R. 188 ; 1 
a B. R. 
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the trustee in bkpoy. difidaimed any 
in the house. In an action by pltfs. against 
deft, for possession of the house Sc mesne 
profits : — Heid : (1) the statutory tenancy to 
which deft, became entitled under the Act 
of 1920 was “property” within 1914 Act, 
s. 167, A passed under sect. 53 to his trustee 
in bkpcy ; (2) on disclaimer thereof by 
trustee that interest in the premises ceased 
to exist Sc was no longer avdlable for the 
benefit of deft., Sc consequently pltfs. were 
entitled to judgment. — ^Parkinson v. Noel, 
[1923] 1 K. B. 117 ; 92 L. J. K. B. 361 ; 128 
Ij. T. 638 ; 67 Sol. Jo. 184 ; 21 L. G. B. 130. 

AnruAoHoM : — A9 to (1) Conid. Keores «. Doan, Knnn v. 
PeDegrini. (1923] 2 K. B. 804. Expld. Lorlbond «. Vincent, 
[192911 K. B. 687. As to (2) Befd. Mellows e. Low. [1923] 

1 K, B. 632 ; Hoe v. Russell, [1928] 2 K, B. 117. 

7789a. On mortgagee — Of shares — Bankrupt’s 
name still on register.] — Wise v. Lamsdell, 
No. 7689a, ante. 

7791. Add. Annoiationa : — Retd. Wise v. I>ansdell, 1 
[1921] 1 Ch. 420; Re Lister, Ex p. Bradford ' 
Overseers Sc Bradford Corpn., [1926] Oh. 140. 

7801a. .] — Naish v. Tatlock (1794), 

2Hy. Bl. 319; 126 E. R. 673 

Annotations : — OOBSd. Vincent e. Godson (1853). 1 Sm. & G. 
384. Befd. How r. j£ennet (1835), 3 Ad. Sc El. 659. 

7801b. .] — Beard v, Davidson (1843), 

1 L. T. O. S. 646. 

7811. Add. Annotation: — Consd. Re Farrow’s 
Bank, [1921] 2 Oh. 164. 

7821. Add. Annotations : — Retd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers Sc Corpn. v,. 
Durrance (1926), 42 T. L. R. 143. 

7832. Add. Annotations : — ^Retd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Oh. 184 ; 
Re Lister, Bradford Overseers Sc Corpn. v. 
Durrance (1926), 42 T. L. R* 143. 

7885. Add. Annotations : — Retd. Re Hyams, Ex p, 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers Sc Corpn. v. 
Durrance (1926), 42 T. L. R. 143. 


VoL 

7886. Add. AnnotaMans Retd. JBe Hyams, Ex p. 
Lindsay o. Hyams (192B)» 93 L. J. Oh. 184 ; 
Re lister, Bradford Ovenwers Sc Corpn. v. 
Durrance (1925)* 42 T, L. R. 143. 

7867a. One year’s rent due before registration of 
oomposltion deed.]— Williams v. OADBimT 
(1867), L. R. 2 0. P. 453 ; 36 L. J. 0. F. 283 ; 
16 L. T. 864 ; 16 W. R. 905. 

Annotations : — Bifid. Selby v. Greavoe (1868), L. H. 8 0. P. 

594. Fcdld. Be Doufflaf, Ex p. Ryder (1871), 6 Gh. App. 

418. 

7868. Add. Annotation: — ^Apld. Re Wells, [1929] 
2 Ch. 269. 

7869a. .1 — The lessee of a farm, in respect of 

which £he rent was payable quarterly, died 
intestate in 1928, Sc his adxninistratrix entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order one quarter’s rent 
was unpaid. A receiver was appointed. Sc 
ultimately the lessor, three quarters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
rogam to Administration of Estates Act, 
1925 (c. 28), 8. 34 (1), which applied the 
law of bkpcy. to the administration of 
insolvent estates, he was entitled to distrain 
on the property : — Held : there was nothing 
in 1914 Act which interfered with the land- 
lord’s right to distrain, Sc he was entitled 
to distrain for the throe quarters’ rent. — 
Re Wells, [1929] 2 Oh. 269 ; 98 L. J. Oh. 
407 ; 141 L. T. 323; [1929] B. Sc 0. R. 119. 

7878. Add. Annotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 

7918. Add. Citation 12 L. T. 26. 

7981a. .] — ^Assignees of a hkvt. agre^ to 

sell a part of his estate, Sc filed a bill for 
specific performance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, upon a reference as to title, 


7788 i. LiaJbUitv to ejectment,]— 

When© a texiant, who has replaced 
bkpt. on discloimor ot the lease by the 
trustee, has began an action of eject- 
ment against the sub -tenant, who 
refuses to quit the premises, if the latter 
does not avail himself of hie rights 
under 11 Sc 12 Geo. 5, c. 17, s. 43, but 
contests the action Sc allows it to 
proceed to judgment, ho cannot then 
present a petition Invoking his rtohts. 
— SEOUnCR V. OUFRESNR (1982), Q, 11. 
60 8. O. 525.— CAN. 


PART XX. SECT. 16, SUB-SECT. 6. 

7815 I. Jn what cases — Trustee elect- 
ing not to take .] — ^The order for possos- 
slon under Bkpt. Sc Insolvent Act, 
1857 (Ir.), s. 271, is conseqnential upon 
the order to assignees to elect, & 
though the judge has a discretion, yet 
upon the assignees electing not to take 
the premises, there is a pHmA fade 
duty upon the judge to make the order 
for possession unlees good reason Is 
shown to the contrary, the object, of 
the sect, being to protect the landlord 
from being left with a bkpt. tenant. — 
Be KxAXn (1922), 67 1. L. T. 6.— Ot. 



perty, the estate having no benellciuJ 
interest therein . — Re HAMiiyroN Sc 


OAKEfl. 11928) 2 D. L. R. 614 ; [1925) 
1 W. W. R. 172 ; 6 O. B. R, 466.— CAN, 


PART XX. SECT. 17, SUB-SECT. 4. 


r 1. .) — ^A sheriff who has sehsod 

& is in possession under a landlord’s 
distress warrant prior to the tenant 
making an authorised assignment 
under Bkpcy. Act, is bonnd to hand over 
the goods to the trustee in bkpcy. on 
demand . — Be Work Sc Dat Estate, 


[1921] 2 W. W. R. 94: 68 D. L. R. 
377 ; 1 0. B. R. 663.-*-CAN. 


PART XX. SECT. 17, SUB-SECT. 5. 

7866 vii. .}—Rc 

Natiokax Piano Co., [1931] 3 D. L. R. 
298.— CAN. ^ 

7S68 il. Be Wiluaiibon 

(1927), 38 B. O. B. 479.— CAN. 

d 1. Ooods seised by landlord — 

LiabitUy for costs of seisure.) — Held: 
the trustee was entiuod to the posses- 
sion ot the goods without paying the 
oosts of the seisure. — Gardner v. 
Gut Street Oabaob (1922), 70 

D. L. B. 61.— CAN. 


PART XX. SECT. IS, SUB-SECT. 1. 

7967 V. Bond — I*urchased by 

bankrupt from trust of which bank- 
rt^ sole trusiee^Befuml to assign — 
Person appointed to assign.,)— The 
estate of blqit., who was serviiig 

09 


a sentence ot penal servitude. In- 
cluded an interest amounting to £60 
in a bond Sc disposition in soourity. 
He had bought the interest from a 
tmst in which be was 8ole trustee, 
but he bad never had the title trans- 
ferred from himself os trustee to him- 
self ae an individual. The borrower 
offered to repay the loan on recent of 
a valid disena^, but be would not 
accept a discharge signed by the trustee 
in Dkpoy. The trustee, therefore, 
prepared an assignation of the bond by 
bkpt. to himself, but bkpt. refused 
to sign it. Sc persisted in his refusal in 
spite of an order pronounced upon him 
in the Sheriff Ct. No pains could 
follow, as bkpt. was already in prison. 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to Sim the assignation on bkpt.’s 
behalf. The parties interested in the 
execution of the assignation in the 
manner proposed having lodged in 
process letters of consent ther^. tho 
ct., in view of tbe small snm involved, 
granted the prayer of the petition. — 
Pennell’s Trustee, [1928] S. 0. 606. 
—SCOT. 


PART XX. SECT. 18, SUB-SECT. 8. 

b 1. Nat/are of irusiee*s title .] — 

Dos d. Rankin v. Andrews (1888), 
S3 N. B. R. m.— CAN. ’ 

sf. Inteiference by court.]— Be Gou>« 
BEBO (Out.), [1927| 4 D. L. R, 776 ; 
8 O. B* R« 465*— -(3AN* 





itt iiuk^Tii^ 00 ccms^M 

In the sAle^t^ nvjrood tIUe oonld l>id 

inode.--SmBIK)TBA]V W (ld41)« 

4 Beav. 110) 10 lu ^J€h* 002) 5 Jnr. 420; 

i9B. E.28a . V 

AntuftnHm f^lUl^ |r?!aW V« %oo4 (l$44)f 8 B#»t« 889. 

7040. 4<2d. 4nnblit<id^ ;-*^Apl4« Farey Cooper, 
[1027] 2 ]£« B. 884, R^« Boorne i). Wicser, 
[1027] I ^ 687. 

7960. AM, AtmoiaHona: — ^ApMI. Farey v » Cockier, 


WWte, ^ ib 

. In attlBng: Uie goodiml « Imdnei^ j^Tlonaly 
carried ^ m by J>lqp^ wiHi the 

jpurcham l;o carry on a alndlar bnatneea 
‘altbin n p]M9^^ dwHct, anoh agreement 
la bln4li^ to 

PiTBuemKo^^^^^A GndisnAi^ 

. IfaxaraaP.!:, (1885)^ 1 Oab. So BL 527. 


Part XXI.— Actions, Arbitmtions, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


79031^. — Qu, : whether the assignee 

of an inaolvent can maintain an action ag^st 
an attorney for ne|dig^<^s in preparing a 
leaae lor the inaolrent, whereby he failed to 
obtain posseeidon of the pr^nlees demised. — 
DBLAVXBzn i;. Frbucman (1829), 6 Bing. 294 ; 
8 Moo. it P. 704 ; 8 L. J. O. 8. 0. P. 70 ; 180 
BL B. 1298. 

7974. Delete the words ** the damage suffered/ 
if any . • . claim should be made.*’ * 

7484. Add. Annoiation : — Oonsd. Wilson v. IJniteid 
Counties Bank, [1920] A. 0. 102. 


7998. Add. Annoiaiion :-^Ab to (1) Reid. BUis e. 
Torrington (1919), 89 L. J. K. B. 869. 

8008. After this case add '* Sect note, Order of the 
Lord Chancellor, dated Aug. 16, 1021, [1921] 
W. N. 882.** 

3025a. Bale of goods---Aft6r making of vesting 

order.jT-FoKD v. Dabbs (1843), 5 Man. & G. 
809 ; 6 Scott, N. B. 192 ; 12 L. J. 0. P. 184 ; 
184 B. B. 683. 

AwnoiatioM ! — BeM. Williams v. Ohamben (1847), 10 Q. B. 
837 : Jaokson v. Bumham (1852), 8 Exoh. 178. 


PART XX. SECT. 18, SUB-BSOT. 4. 

ig. Inadeqttacy of priu^-Whektor 


ormmd for fssei«s(on.}--^he ot., under 
the xdroumittaiioes of the ease, refused. 


8000 It. ApplicaHonaichambera 

for lUcUurafym — MaUer wiihin jyri$* 
dieHon of Bankruptcy Court .] — ^Wbere 
there was no queetion In the action 
that oould not he fully ic efleotually 
dealt with by tho indie In bkpoy. in 
the summary way proTided by r 120 : 


made by the trustees, on the ground 
of inadequacy of pnoe. — Linton v. 
MiOHlS (1859), 7 Gr. 182.— CAN. 

PART XXL SECT. 8. SUB^IECT. 1. 

fc (p. 977) I, ProduaUon of 

power of aUoimey.h^A trustee ceiident 
tQ Ontario was replaaod by a trustee 
lestdont in Quebec, who was authorised 
to proooed with the action of the former 
trustee but failed to jproduoe any 
power of attorney { — Bold.* prod notion 
not nooessary. — M orris o. Xune, 
Demiobs. Garnisbee (1922), 60 D. L. R. 
880.— CAN. 

■h, JtHriv to we in oJ/Mal luims. W 
Pltf.j In hu ofBcial oapaoity as trustee 
in bkpoy., ured his own name ioatead 
of his olBotal title in an action : — Beld/ 
to avoid any dilOoulty the action 
should be treaty as an issue directed 
under Bkpoy. Rule 120, as the form 
of action only aflOoted the question 
of Qosta* It was of no real oonsa- 
quoncs aa Bkpoy. Aot, s. 16. proTiding 
that tha trustee may sue in his own 
nameris permiSBlTa.*^--JfmaBRAij> v. 
l^toiSo^jloia] i J>. h. R. 619 : 
MOnnkHSi 8 (3.8.11.18.— CAN. 

79i9S II. — Ekoept in those 
oases wheio a oieditor to auUioitoea 
unto mmy» Aoet, a. I5, ^ Ma .pro- 

to the ben^ef bkpL*a OT auUw^^ 
aaslsnors estate must ^ tAkan by 
theumtee or authorise aasinee.— 
Hotnaxiiro V. Oabapian Ctoimn Mpi|1i 

BOOO tU. — ^ JPremed^ ketm to 
laroM aouri— XVanafer ofprocwmm.] 
—Whsxe ptooaedinga boa ^oan com- 
meneed to the wfomr ol. .v.-Faid .* the 
piooeedtoisntotod be oonttoued uato 

side ahould be mSGT it na m ws at y.-^ 

D, iTr. 761%MJAK. 


the summary way provided by r 120 : 
— Held : the appUoation must be 
referred to the Judge in bkpoy. to bo 
dealt with by him. an interim Injuno- 
tion to stand to the meantime. — 
Eastern Trust Oo. v. Lloyd Manu- 
rAOTURiNO Co., (1928] 2 D. L. R 852 ; 
56 N. S. R. 246 ; 8 C. B. R* 710.— 
GAN. 

8000 T. Aciion to aet aside 

Hitlement made Inf bankrupt.]— A 
trustee In bkpoy. brought action in the 
Snpreme Ct. to set aside a settlement 
made by blrot. in favour of deft. &. 
voidable under Bkpoy. Aot, a. 29 : — 
Held; the action was improperly 
taken ; the trustee should have pro* 
oaedad under r. 120, which provides 
a summary method of dispoeing of 
matters of this kind by a motion to 
ohambers, whlob may afterwards take 
the form of an issue or trial : the et. 
should diacountenanoe oostly pro- 


V . Canada Luiibeb A TmsBR Oo., 
[1928] 2 D. L. IL 900 : 82 11/0. R. 81 ; 
(1923] 1 W. W, R. liss.— CAN. 

8000 vL ProoeodinQa to mi aaide 

aafe or hantfer by bemkrupf.}— An 
action by a trastoe to bigpoy. to aet 
aside a oonveyanoe by debm must be 
oommenoed aa prsaoribad by r. 120, 
hy summary appatoatlon to tina bigm. 
Judge to ctomibais, A not by a rm of 
stunmona In tha Ot. of jL B.-^Ha 
VmcovNT Grain Obowebs Oo-oraiA- 
TivE Assto.to TBBMau w Brdiiwbu. 


ptiuf^isSiriTTiiJoTT^^ 





i098* B«fd« Anglo^Baltlo dfe 

Btaalk v* 2 K. B 

■ 410t,. ■■ - ■;■;■ . ., ■ 

^ poswMion, an 
Got* 2% lSi7, of barges which had belonged 
to the btot. On Oct 29^ A. sold to B. A 
flat Issued Nov. i on an act of bkpcy. com- 
mitted Nov. 8. The bams were demanded 
from A. in Mar. 1848 «* the assignees 

CQi^ not maintain trov^ against A. upon 
opuhts sintUig the possession of the assignees 
Sc a convercdon pending their title. — Stan- 
STSsub v. Staffs (1849), 13 L. T. 0. S. 489. 

' 6064. Add. AfmcUOion Retd. Ord v. Ord, [19231 
2 K. B. 432. 

6097. Add. Annotation: — Consd. Knight v, Pon- 
sonby, [1925] 1 K. B. 645. 

8104a* Costs of carrying out order of court.] — 

Upon a motion by a trustee In bkpcy. to 
which bkpt.*8 wife was resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. Sc his wife 
formed part of the property of okpt. divi^ble 
among the creditors, Sc the ot* ordered the 
wife to account on oath before a registrar 
for the fumitrAre Sc to pay the taxed costs of 
Sc incident to the motion. At the end of the 
declaration Sc order a provision was inserted, 
at the remiest of, Sc by way of indulgence to, 
the wife that, with a view to the furniture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 


vahii^ tn be wpblnt^ m* in 

case of difiteronoe k> be ap^thted by the 
judge. Sc the wiie undert^^ part 

wiw or dispoee of the fundtuj*e,^^ 

eot issue except by leave of the judge. 
Tb» furniture was valued b^ a dm of valuers 
selected by the wife out of three drms sug^ 
gested by the trustee, Sc bought by or on 
behalf of Uie wife at a price based upon the 
valuation. Upon the taxation of the tras- 
toe*B solrs.* bfll of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustee to the drm of valuers, upon 
the ground that the costs relating to the 
purchase of the furniture by or on behalf of 
the wife under the valuation did not come 
within the order, 56 were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation : — Held : the taxation must be 
reviewed Sc the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order A 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will bo 
included. — Lavby, Ex p, Oohbn Sc Oohen, 
[1920] 3 K. B. 025 j 90 L. J. K. B. 31 ; 
[1920] B. Sc 0. B. 182 ; aubaequeni prooeedinga, 
[1921] 1 K. B. 344. 

8104b. Costs ot transcript of shorthand notes 

of evidenoe.] — ^The trustee by motion applied 
against resp. to impeach certain traDsactions 


8084 U. Unpaid purchom price 

of Bharee — Sold by ferofc^. 1— Where a 
trustee In bkpoy. gave shares belousing' 
to bkpt. *8 estate to a broker to be 
sold by him & the broker booame 
bkpt. : — Bfld: the trustee was en- 
titled to sue the purchaser for the prloe 
of the shares . — ('inlatson e. Balfoub, 
White & Co., Re Thobnton Davipson 
Sc Co, (1922J. 70 D. L. R, 66.—CAN. 

sn. Action to recover money paid by 
bankrupt in breocA of trust ]— The 
. trustee in bkpoy. has no right of action, 
at least without authority from the 
eestuis Que trust, to reoover trust 
money which was held by bkpt. & 
paid by him in breach of trust to 
others. — S altbb & Abnold, Ltd. v. 
Dominiok Ban^ 11922] 2 W. W. R. 
280 ; 68 D. L. R. 767.— CAN. 

k 1. Proceedings to recover land 
<Moguired coHusivcly by third party.}— 
Trustee, etc. v. Pabiui: (1921), 42 
N. L. R. 1.— 8. AF. 

11. Proceedings to set aside writ — 
Issued by mortgagee to enforce security,) 
— An assignment under Bkpfy. Act 
does not prevent the holder or a ratge. 
upon a vessel from euford^ Eis 
security before the Exoh. (Jt. iu 
Admlty., at a motion by the assignee to 
set aside the writ of summons at 
warrant of arrest issued in the ot. by 
the mtgee. asuinst the ship should be 
dismissed wtth costs. The only right 
of the a s sign ee under Bkpoy. Antis 
to di^end the action at he eSnnot 
otheiwlse inteifare therein. — ^W bitb As 
C o. 0 . Tgs Iowa a9||). 69 D. L. R. 
94 ; 20 Bxoh. C. XL Sxf.-H3AN. 

so. Froeeedtnos to impeaeh sate of 
oente under BnOt gales Ad, 1917.)— 

sp« Pnmedtngs io reeeve r debtor 
Prtsideney Towns /nsofweu^ 
Frssldency Towns Xnsolve^ Act, 

A 7, is not uinlted in Its socpetoinattorB 
in vdxicb the cffidal aSiilgntee, by ilis 
OfMcallon of the to<^lveiioy.law«^<3si^ 
a title than what &e ihsolveiit 
biinsslf would haws bad* A tlie oiflldat 
sislsitse is sntttisd to proossd by way 


of motion imder scsot. 7 in oases where 
he has a money cmim against strangers 
to the insolvency, the only Unoitaiiou 
placed on the jurisdlotlon of the In- 
Ct, being that, when once 
the oflSrtoJ assignee has summoned a 
witness, finder sect. 36 of the Act, 
at that witness disputes his indebted- 
ness the official aes^ee has no option 
but to proceed br way of suit, where 
the official assignee, standing in no 
higher position by reason of the special 

S revisions of the insolvency law than 
le bkpt. himself, seeks to recover a 
debt which Is not adm1tted.lt is a matter 
of dlsorotion for the judge sitting in 
Insolrency whether in any given ease 
be should deal with such a claim in 
the Insolvency Ot. or refer It to the 
machinery of the ordlnojT cts. — 
Official Assignee v, Nabasimha 
MitDauab (1928), 1. L. E. 52 Mad. 
717.— IND. 

sq. Action under Deafhs by Accident 
CompmsofionA cf, 1908. )— The statutory 
rights of action, given to a person by 
Deaths by Accident Ckunpensatlon Aot, 
1908, does not in the event of such 
person's bkpcy. pass to the official 
assignee nnder Bkpoy. Act. 1908, 
8. 61.— Re Ricjhteb, 11929) N. Z. L. R. 
864.— N.Z. 

PART XXI. sEcrr. a, sub-sect. a. 

g099 V, .1— Burns 

V. Graham. (1923] 4 D. L. IL 1111 ; 
53 O. L. IL 236; 4 0. B. K. 190.— 
CAN, 

8099 vL — Action 

oommenoed without bbtaining indemnity 
fr^ creditars.h^aad : it it were 
ueoeesary under Bkpoy. Act, s. 68 (2), 
8t r. 54, that a meoilu roasou for award- 
ing costs against the trustee peTsonsily 
should he assifixeiL it was tbe failure 
to arrange*^ jso indemnity before lu- 
dulgiog in speculative litigation know- 
ing that be bad no assets^— TH obkb r. 
Canadian STEBimto Wheel Co., 
[1923] 4 D. L. B. 1127 : 52 O. L. E. 
§60 r 2 O. B. R. 445.— OAK. 

S099 vii. r — .) — Heid i 

Bkpor* ASt, a. 68 <2}, pforides that 


*' subject to the provisions of this Aet 
(8c to GeiH^ral Rules, the costs of Sc 
inoidentat to any nrooeodlng In ot. . . . 
shall be In the discretion of tbe ot." 
Tho word “ ot, " has impliedly a wider 
meaning than that given In the inter- 

a retation dauso. Sc too sect, applies to 
le Ct. ot Appeal, lii tho present ease 
the clause making the trustee iterson- 
ally liable should not be stniok out. — 
Re Kwong Tai Chong Co.'s Absion- 
MBNT (1922). 65 D. L. H. 132 ; (1022] 
2 W. W. R. 229, sub nom, Canadian 
Credit Men’s Tbubt Abbock., Ltd. 
n, Jang Bow Kbk St Ym Suek, 
(1922), 81 B. O. R. 40.— CAN. 

PART XXI, SECT. 4. 

8105 Iv. .] — If a creditor desires 

to pL’oceed against tlie trustee In 
another province he must apply to the 
ot. having original jurisdlotlon for an 
order under Bkpcy. Aot, 8. 71 (2), Sc 
the judge possessing disorotlouary 
powers would be entitled to oousider 
whether In all the clrourostanoefl It was 
advisable to ask for the assistance of 
a bkpcy. ot, in another province. When 
tho ots, of any one provlnoe are seised 
with the admlnistmtlon of an Insolvent 
estate, they should not permit any 
other ct. to interfere except with Its 
leave or ooncurrenee.— Re . Bryant, 
Uabd Sc Co., [1924] 1 D. L. R. 217 ; 
4 O. B. R. 317.— CAN. 

sr. Action to reoover possession — 
Of partly buiU ship — For rntTpose of 


.n bkpoy. of possession 

of ships partly built Sc materials In 
eonneotlon therewith, Sl tbe neoosaary 
portion ot bkpt. '8 building yards 
claimed by appet. under a lien to 
secure the completion ac delivery of 
ships in aooordanoe with bkpt. *8 oon- 
tmet §c which prior to tne order 
deoiaring the bkpey. had been taken 
tMMsesslon of by impot., at subsequently 
by the trustee. Bueh appet., althoogb 
not a ** creditor " or " secured 
creditor" under Bkpey. Act, oomes 
within the words " any otoer pemon 



UAM AHB MaUBIBM Dim8^ 

8200* Add. AnnoUUiona : — Consd* Knight t. Pon- 
aonby, fl925] 1 K. B* 545. Held. Maatschap- 
pii vooF Fondsenbezit v. Shell Transport & 
fading Co., [1923] 2 K. B, 166; 


M gave formal notice by letter that he would 
re^ In support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. Tins 
motion was dismissed mth costs* On taxing 
resp.’s bill of costs the taxing master dis« 
allowed part pf the transcript as irrelevant 
to the motion So reduced counsel’s fees 
accordingly. On motion for a review of 
taxation:^ — Held: having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was jusUfied in bespeaking & 
paying fpr the whole of the transcript, & it 
was ms duty to supply the whole tmnscript 
to coimsel, accordingly, reap, was entitled 
to all the costs of A: consequential upon so 
doing.— Mabks, Fof p. Vann, [1923] B. & 
0. B. 92. 

8114. Add. Annotation: — ^Refd. Be Wait, [1926] 
Oh. 962. 

8138a. — — After-acquired property.] — An 

undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of his trustee to intervene A 
claim it. — Dystbr v. Randall A Sons. [1926] 
Oh. 932 ; 95 L. J. Oh. 604 ; 136 L. T. 696 ; 
70 Sol. Jo. 797 ; [1926] B. A 0. B. 118, 0. A. 

8166a. 8. P. Matthews v. Dickinson (1817), 7 
Taunt. 399 ; 1 Moore, 0. P. 104 ; 129 E. B. 
160. 

Annotation Gossd. Whitworth «. Hall 0831), 2 B. & Ad. 

605. 

8172a. .] — Owen v. Lavery (1900), 16 T, L. R. 

876, 0. A. 

8195. Add. Annoiaiiom : — Distd. Be Lee, Ex p. 
Grunwaldt, [1920] 2 E. B. 200. Consd. 
HuddersOold Pine Worsteds v. Todd (1925), 
134 L. T. 82, 


S276a. Aetlon for specific performanoe of 

agreement— Time lor disdalmlng agreement 
iinexplred.] — Pottock o. Daxntby (1894), 
88 Sol. Jo. 278. 

8281a. — - To apply for Judgment In default of 
defence — ^Draft minutes to be shown to official 
receiver.] — ^Where after action brought a 
' receiving order in bkpey. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 
in the terms of the minutes, but dii*ected that 
before it was drawn up the draft minutes 
should be shown to the official receiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think fit. — 
Hatton v. Dienison (1926), 70 Sol. Jo. 666. 

8290a. Defendant making substantial counter- 

claim.] — An action against a deft, who makes 
a substantial counterclaim, A against whom a 
roceii^g order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt. — 
Franco v. Dutto, [1923] W. N. 40. 

8804. Annotaiions : — For “ Be Somes, Stewart v. 
Somes (1895), 73 L. J. 359 ” read “ Be Somes, 
Stewart v. Somes (1895), 73 L. T. 369.” 

8806. Add. Ciiaiiona : — previous proceedings^ sub 
nom. Be Somes, Stewart v. Somes (1896), 73 
L. T. 359, 0. A. 

8331. Annotation : —For ” Mentd. Re Bagley, 
[1911] 1 K. B. 317, C. A.,” read ” N.P. Bo 
Bagley, [1911] 1 K. B. 317.” 

8832. For ” Held : it was necessary,” etc., read 
” Held : it was not necessary,” etc. 


aggrJeved by any act or dooiBion of the 
trustoe ** in sect. 39. — H. v, Hopors, 
n02lj 2 W. W. R. 388; 1 C. B. R. 
530.— CAN. 


It. Action for goods sold de^ 
livsred.] — Held: may ho brought In 
the name of the orlsinal creditor, not* 
witbBtanding that no has made an 
asslirament for the general benefit of 
his orodltore. — Ejubnkk v. Bcuajuter, 
I1910J I W. W. R. 990.— CAN. 


PART XXI. SECT. 5^ SUB-SECT. 1.— 0. 

h i, .h-HOd : bkpt. had 

no right of action, such right bolng 
Tested solely in the official assignee. — 
TlUMIKQS V Trkauqold, 11923] N. Z. 
L. R. 73.— N.Z. 


PART XXI. SECT. 6, SUB-SECT. 1. 

n I, clebi due from one 

member of bankrupt firm,] — Held: after 
an authorised assignment no such 
action could be brought ogainst bkpt. 
without leave . — Re Taylou v. Lbybys, 
[1923] 3 D. L. R. 1184: 52 O. L. R. 
201 : 2 0. B. R. S90.-^AN. 

f 1, Bankrupkef Ad Amendment 

Ad, 1923 (c. 81), s. to.h-Re Canadian 
Hart Products, (1927] 2 D. L. H. 
359 : 60^. L. R. 219.-UAN. 

f U. Bp Canadian creditor in 
foreign eoiwrL}^H€ld : the Superior 
Ot. ot Quebec rittlng In blmoy. had 
power to stay proceedings Instltiated 
m the United States by a Canadian 
creditor . — Re Moitnt Royal Litubbr 5t 
Floorikq Co., Morgan Lumbke Oo. 

Si WsV*?©; 


f iU« .1 — Pribao V. Dworshik, 

ri929] 4 D. L. R. 1067 ; 1 W. W. R. 
238 ; 38 Man. L. R. 25 : 10 O. B. R. 
294,— CAN. 


sg. Leave of court — When necessary.^ 
—Re Dugoan, 11931 J 3 D. L. R. 815.— 
CAN. 


PART XXL SECT. 7, SUB-SECT. 1.— A. 

8287 vli. .] — ^A trustee to whom 

an assignment has been made under 
Bkpey. Act may, with the permlSBion 
of the inspectors, under seot. 20 (1), 

S roooed with an action begun by 
ebtor before the assignment, without 
any leave to proceed, so far as bkpey. 
probeodlngs are oonoemed. But the 
trustee cannot proceed with the action 
in the name of the insolvent, nor in his 
own name, hut only in the official name 
of the tnisteo . — m Bbennbb (N.) & 
Co., Ltd., [10211 49 O. L. R. 71 ; 58 
D. L. R. 640 : 19 O. W. N. 445.— CAN. 

PART XXI. SECT. 7, SUB-SECT. 1.— B. 

m 1. .1— Where an assignee in 

insolvency deots, under Insolvency 
Act, 1015, s. 176, to abandon a common 
law aotion commenced by the insolvent 
prior to his insolvency, the aotion may 
be stayed until further order by the 
ot., hut should not be dismissed, as 
a dismissed of the action might be 
pleaded in bar as res iudteata in a 
future action by the tnaolvent, should 
such an action be oommenoed by him 
after be has obtained Ids certifloate of 
dlsdiarse. — M illar v. PEBsmxOT, 
BTo., OF amim or Hxidblssbo, 11988] 


V. L. R. 62 ; [1928] Argus L. R. 5.— 
AUS. 


PART XXI. SECT. 8. 


Q i, Order giving creditor right 

to bring proceedings — Appeal from . — A 
judge sitting in bkpey. baving granted 
a petition by resp., under Bkpoy. Act, 
H. 35, to bo authorised to take certain 
proceedings In the name of the tiustee, 
but at ro8p.*s own expense & risk, the 
Ct. of E. B. held it was a mere pro* 
paratory judgment A one not subject 
to the control of that ot. : — Held: 
speoial leave to appeal to the Supreme 
Ot. of Canada should not be granted. — 
MsBcnANTB Bank or Canada v. 
Angbks (1921), 67 D. L. R. 004 ; 62 
S. C. R. 354.— CAN. 


qi. To sdttside preferential 

transactiona — Rights of crediwrs not 
ioining in action,] — Held: ciedltois 
attacking transactions, & taking all 
the risk, cannot be compelled. In the 
event of success, to share the fruits of 
their success with those ondltors who 
declined to share the risk. — Re Long- 
MORB (1022), 62 O. L. R. 670 ; 3 
a B. R. 200.— CAN. « 

r 1. * To proceed toUh appeal 

— 7’o Privy OoimciZ.)— Where one 
creditor applied tor A obtained an 
order under Bkpey. Act, s« 35, allowing 
him to prooeoa. In the name of the 
trustee, but at his own expense 4t for his 
own benefit : — Held : an appeal to the 
Privy OounoU did not lie.— Anprbw 
Motsbrwbll of Canada, Ltd. (1924), 
55 O. L. R. 894: 5 a B. R. 107.— CAN. 
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XXII. —The Debtors Acts and Bankruptcy Offences 

Generally. 


8885 * Add^ Annotaiion : — ^Dbtd* Cotton v, HeyL 
[1930] 1 Oh. 610. ^ 

8848. Add, Annotation ; — Consd. Cotton v. HeyL 
[1930] 1 Ch. 610. 

8878* Add, AtmoUttion : Refd* Qreen v, 
Weatherill, [1929] 2 Oh. 213. 

8898a. Equitable assignor — Undertaking to pay 
speolflc sum out ol moneys to be received.] — 
Au action for the grant to pltf . by deft, of 
his proprietary interests in an invention 
was conmromteed by an order on certain 
terms. One of the terms was an undertaking 
by deft, to pay pltf. a sum of £1,000 forth- 
with, which was duly paid, & a further sum 
of £4,000 out of the first moneys received 
by deft, on a future sale of his rights in the 
invention. No time for the payment of the 
sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft, had already disposed of 
half his rights. Pltf. having learnt that 
deft, had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments & that he had used the 
amount received for his own purposes in 
breach, as the ct. found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft, or the issue of a writ of attachment : — 
Held : (1) the undertaking to pay the £4,000, 
being an undertaking to pay a specific sum 
out of the moneys to bo received in respect of 
a future sale, constituted a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft, had committed a breach of his 
fiduciary duty to pltf. The act of deft, 
therefore brought the case within the third 
exception to Debtors Act, 1869 (c. 02), 
B. 4 ; (2) the imdertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within K. S. ^ C., 
Ord. 41, r. 6, So therefore the order for com- 
mittal or for leave to issue a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moneys 
remaining due. — Cotton v, Heyx, [1930] 
1 Ch. 610 ; 99 D. J. Ch. 289 ; 143 L. T. 16. 

8408. Add, Annotation : — ^Reld. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

8485. Add, Annotation •*— Consd. Re Whaley, Ex p. 
Official Receiver, [1921] 2 K. B. 623. 

8435a. Motion to commit by official receiver 
acting as trustee — Necessity for affidavit.]— 


Bkpts. were musioal artists, So on Sept. 16« 
1920, the registrar made orders lor each of 
them to pay £4 a week out of their respective 
salaries under 1914 Act, s. 61 (2). On 
Jan. 13, 1921, upon the application of the 
official receiver as trustee, under sect. 63 (1) 
of the Act, no trustee having been appointed, 
& it appearing to the ot. that bkpts., as 
partners, were then in receipt of at least 
£200 a week under a contract mth the A. Co., 
the above orders were varied, & orders were 
made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bkpey., the first payment 
to be made on Jon. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were dismissed by 
the Ct. of Appeal. Bkpts. having naade 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected that each application should bo 
supported by affidavit & not by a report of 
the official receiver : — Held : the official 
receiver's report was sufficient evidence in 
support of the application in each case, & an 
order for committal must be made . — Re 
Whausy, Ex p. OiTFioiAi. Receiver, [1921] 
2 K. B. 623 ; 125 L. T. 511 ; stib nom. Re 
Whaley, Ex p. Official Receiver, Be 
Scott, Ex p. Official Receiver, 90 
L. J. K. B. 892 ; 37 T. L. R. 046 ; [1021] 
B. & C. R. 1. 

8439a. Application by 4gent tor un- 

incorporated association.] — In an action by 
pltf. against an unincorporated body & 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ct. for deft, with costs. On a bkpey. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bkpey. ; 
but this petition was dismissed by the 
registrar as being wrong in form, on the 
ground (infer alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. &> others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., Sc the county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High Ct., together 


PART XXII. SECT. 1, SUB-SECT. 1. 

1 1. 1024 Act — mohi to diat^uarge 

^Diacrelion of court.} — Pino Lx£ v. 
Pacl Wise. U9293 8 D. L. R. 410; 
2 W. W. IL 876 ; 52 Ctui. C, C. 16 ; 
41 B. C. R. 04.— CAN. > 

lU. — On oil applica- 

tion for discbaive from custody under 
sect. 7 of Arrest Oc Imprisonment for 
Debt Act, B. S. B. C.. 1924. if the 6t. 
Is satisfied that deft, had no intention 
of quittliig the provinoe at the time the 
wiit of eapUu was Issued, he should bo 


discharered. — T bompson v. Scozjjlbd 
(1930), 41 B. C. B. 206.— CAN. 


sy. Exemption of Indians from arrest 
or ddxtr-R, 8, C., 1027, bb, 102~105.>— 
TXN.ASBB, U0311 1 D. L. B. 806. — 


PART XXII. SECT. 1, SUB-SECT. 6. 


ss.» Duty of dditor to attend df make 
disclomire ,] — On appeal by the debtor 
froni an order requiring her to jw a 
o^lain amount per month, the debtor 
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havliig asked that a much smaller 
amount be substituted therefor : — 
Held : tinder the olroumstanoos, all 
the materials for oomlug to a decision 
as to the debtor's ability to pay were 
not before the ct., & the order should 
have directed the debtor to attend 
again at her own expense Sc make 
satisfactory disclosure. The order was, 
therefore, sot aside &; one for the 
farther attendance of the debtor 
substituted.— Botal Bank of Canada 


V , Dumond, 119801 1 W. W. B. 809; 
3D. L. B.810; 

CAN. 


88 Man. h, B. 885.— 



CaaM 8488»--i«tMa. EnolIbh anb Emphub Diobst Suppleusnt. 


with the costs of the summons : — Held : 
(1) as procedure by judgment summons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpcy, petition, which is not, the 
county ct. judge had jurisdiction to make 
the order ; (2) the death of one of the suc- 

cessful defts. since the judgment did not 
render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment. — B undy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334 ; 46 T. L. II. 422, D. O. 

8445a, Form of application — Enforcement of 
Divorce Court order— Affidavit of service.] — 

When application is made for the issue of a 
judgment sunmions to enforce a Divorce Ct. 
order appct. must state in his application, 
&L be prepared, if necessary, to prove, that the 
Older has been served on resp. & the affidavit 
at service lilod as required by Matrimonial 
Causes Itules, 1924, r. 79. — Practice Note, 
[1031] W. N. 184 ; 172 L. T. Jo. 76. 

8447. Add. Annoiaiion : — Held. Smythe v. Wiles, 
[1921] 2 K. B. 66. 

8448a. Summonses against co-respondent — Foi* 
damages & for costs — Priority.] — Where dam- 
ages & costs are awarded against a co-res]^. 
& petitioner takes out two judgment sum- 
monses against him, one in respect of the 

, costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs fii'st . — Re WiNTKit, Rx p. Wiixiams 
( 1927), 44 T. L. B. 41 ; 71 Sol, Jo. 1002. 

8449. Add. Annotation : — Gonsd. Re A Debtor, 
[1929] 2 Ch. 140. 

8451. Add. Annotation: — Refd. Bundy v. Motor 
Cab Owner Drivers* Assocn. (1930), 143 L. T. 
334. 

8463. Add. Annotations : — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67 ; Green v. Weatherill, 
[1929] 2 Oh. 213. 

8467. Add. Annotation : — Refd. Bundy v. Motor 
Cab Owner Olivers’ Assocn. (1930), 143 L. T. 
334. 

8471. Add. Annotation : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8475. Add. Annoiaiion : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8479. Add. Annoiaiion : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 


8480. Add. Annoiaiion : — Refd. Neeom i;. Metcalfe, 
[1921] 1 K. B. 400. 

8464. Add. AwnotaHon : — Consd. Keaom v. Met- 
calfe, [1921] 1 K. B. 400. 

8485. Add. Annotation : — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8486. Add. AnnotaHon : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8496a. Evidence of means — Sufficiency of 

evidence.] — Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for 
a committal order for non-payment of the 
instalments, the effective ‘^order or judg- 
ment ” is the instalment order & not the 
original judgment, on the application for a 
committal order the judge cannot make the 
order unless he has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the 
application for the instalment order, nor on 
his disbelief of debtor’s evidence denj^ing 
means, unless there is reasonably direct 
evidence of means since the date of the in- 
stalment order. — Nesom v. Metcalfe, [1921] 

1 K. B. 400 i 90 L. J. K. B. 273 ; 124 L. T. 
600 ; 37 T. L. R. Ill, D. O. 

8499a. Sufficiency of evidence of 

debtor’s means.] — Prohibition refused. — 
Edward v. W^yvill (1885), 2 T. L. B. 210. 
0. A. 

8501. Add. Annotation : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8506. Add. Annotations : — ^Apld. Morriss v. Winter, 
[1930] 1 K. B. 243. Mentd. Freeborn v. 
Leeming (1926), 89 J. P. 179 ; Morriss v. 
Winter (1929). 46 T. L. R. 643. 

8513. Add. Annotation : — Consd. Nesom v, Met- 
calfe, [1921] 1 K. B. 400. 

8521. Add, Annotation: — Consd. R. v. Central 
Criminal Court JJ,, Ex p. L. O. O., [1926] 

2 K. B. 43. 

8534a. Intent to defraud — Burden of proof.] — 

On the hearing of a charge against bkpt. 
under 1919 Act, s. 154 (4) (5), proof that deft, 
has been in possession of property to the 
value there specified does not throw upon him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 


PART XXIL SECT. 1, SUB-SECT. 6.— 
B. 

s». Who may make order for payment 
— Not local master.] — Bkaveu Lumber 
Oo., Ltd. v. Brenner, [1929] 2 D. L. 11. 
040 : 1 W. W. R. 688 ; 23 S. L. R. 319. 

--cAn. 

PART XXIL SECT. 1, SUB-SECT. 8.— 
D. 

(tb. Attachment in default of paipnefit 
— NotwiihMandivg cisfdffnnicnt in bank- 
ruptev.}r-Iie Olkncross, Jones v. 
OLB^jOfiS (N. B.). [1929] 2 D. L. R. 


PART XXIL SECT. 2. 

k i. — TooLK r. Hknns- 

rerry (P. E. I.), (19281 3 D, L. R. 38.— 
CAN. 

k U. .] — Frauduloui Debtora 

ArnMt Aot, R, S. ()., 1914 (o. 83). euaots 
that before a writ of ea. so. wtU be 
iHsuod, it must be shown that debtor 
has been tmilty of an intent to detzand 


Ul« creditors, Whoi'e debtor had 
iissigned all his property for the benefit 
of his creditors & tlien left Ontario 3: 
had Biibsoqueotly retnmed with the 
object of settUngr pltf.’s olaim & had 
resided unmolested in Ontario for 
some time ; — lleM : no fraudulent 
Int/eut shown. — Canada Lumber Co. 
r. Gaffney, [1923] 4 D. L. R. 594. — 
CAN. 

k lil. Under AbacondiM Debtors* 

Act. li. S. O., 1877 (c, 08 )— must 
l)€ due tchen writ issued.) — Kyub e. 
Barnes (1883), 10 P. R. 20.— GAN. 

•d. Attachment of aeroplane ietn- 
porarUy landed — For efeW incurred t» 
foreiyn domicil of parties — Invalid .} — 
WILLIAMS V. OOLUMBIA AIRWAYS, 
[1931] 2 D. L. R. 823.— GAN. 

PART XXIL SECT. 3, SUB-SECT. 1. 

8084 !v. i~ f^roaecuHon — In what 
court.] — Upon a motion to quash the 
orders of a pc^oe magistrate on the 
ground that omr a fudge in bfcpoy. had 
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povver to act in such a case : — Held : 
since the ofTence was an indictable 
elTenoo it ought to be prosecuted & 
carried on under the CMminal Ciode 
like any other offence of a criminal 
nature, & motion dismissed. — R. v. 
Rot, [19231 2 D. L. R. 1182 ; 39 Can. 
dim. Cae. 347 ; 4 O. B. H. 00.— CAN. 


i. Prosecution an abuse of 

process .} — ^Whero criminal proceedings 
against a debtor for^finuaulent con- 
cealment are not taken In vindication 
of public justice but wholly because 
of his refusal to comply with a demand 
from his creditors to ** dig up the 
money or take the consequences,** the 
prosecution Is an abuse of process 
which the cts. cannot eounteoaooe. 
Tlie orlmlual cts. are not to be held 
in terrorCm over alleged debtors. — 
R. r. Bell (B. C.). [19291 3 D. L. R, 
931 ; 2 W. W. R, 399 ; 61 Can. Orton. 
Cas. 388.— CAN. 


t L — .1 — ^To justify a 

oommlttal of a judgment debtor under 



it sHer or within six months before the pre- 
sentatioii of the petition; but proof that 
during that period deft* has concealed or 
removed a pa^ of his proiwrty tp that value 
throws upon him the burden of showing that 
in doing so he had no intent to defraud. — 
B* V. BnncTON Prison (Governor), Ex p. 
ShuRB, [19263 1 K, B. 127 ; 96 L. J. K. B. 
861; 134 L. T. 817; 28 Oox, 0, 0. 126; 
[1026] B.&O. R. l,D.O. 

8557a. Failure to keep account books.]— Under 
1914 Act, 8. 168, as amended by Bkpcy. 
(Ammdment) Act, 1926 (c. 7), s. 7, an 
omission to keep books of account though 
“ honest ** may not be “ excusable.’* — B. v. 
Dandbidgb (1931), 22 Or. App. Rep, 166. — 
C. C, A. 


V-^lNnldnpW. C^im 8684ar--864^ 

S565a. — — .1 — R. V. Dorrington 

(1927), 20 Or. App. Rep. 1, O. 0. A. 
asg7a. — - Obligation to disclose bankruptoy abso- 
lute.^The obligation imposed by 1914 Act, 
155 (a), on an undischarged bkpt. to disclose 
his position to the person from whom he 
seeks credit is absohite. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.— R. v. Leinster (Duke), 

^ 1 K. B. 811 ; 98 L. J. K. B. 144 ; 130 
318 ; 87 J. P. 191 ; 40 T. L. R. S3 ; 08 
Sol. Jo. 211 ; 27 Oox, 0. 0. 674 ; 17 Or. App. 
Rep. 176 ; [1924] B. Aj 0. R. 78, O. 0. A. 
8633a. Bankrupt guilty of gambling — Severity of 
sentence,]— R. v. Brbwin (1926), 19 Or. App. 
Rep. 154, O. O. A. 


Part XXIII. — Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add. Ann/dtaiuma : — Apld. Re Ellis, [1925] 
Ch. 564. Refd. HuddersQeld Fine Worsteds 
V. Todd (1926), 42 T. L. R. 62. 

8645a. To entertain claim to enforce right 

adverse to deed — Creditor not entitled to 
benefit of deed.] — In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
ment she lent him a sum of £600 for the re- 
payment of which he gave her a charge on 
his share A; interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors genei^ly. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
pare, three named creditors of the third 
part, Ai ** the several persons, companies, A: 
partnership firms, being creditors of debtor, 
whose names A; seals are set out A; affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 


after called * the creditors ’ ” of the fourth 
pait. Applt., who refused to consent to the 
deed, applied under the above sect, for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share A Interest, with the exception of 
chattels, of debtor in his business, A for an 
order that the trustee should hand over A 
execute such documents as might be necessary 
for the purpose of transferring the share A 
interest to applt. The registrar in bkpcy. 
dismissed the application on the ground that 
he had no jurisdiction under the sect, to 
entertain it. On appeal; — Held: (1) the 
object of the sect, was to provide a trustee 
or ceMui que irml under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 
administration of the trusts of the deed 
similar to that providfjd by originating 
summons in the Ch. I)iv. under It. S. 0. 


Arrest & Imprlaonmcnt for Debt Act 
for oonooaling or making away with Ills 
property ** in order to defeat, delay 
or defraud his creditors or any of them, * 
a fraudulent intent mnst bo shown. 
Neither due A reasonable appropriation 
of property or Income to the mainte- 
nance A healtii of himself A his family, 
according to circumstances, nor. of 
themselves, improvidcfico or ** great 
carelessness ** in expenditure, import a 
fraudulent intent. Continuous wilful 
A extravagant squandering of debtor’s 
income in self-indulgence might be 
carried to such a degree as would 
manifest a fraudulent intention to 
contravene the statute. — GirrLKR v. 
Ohiffet, (19211 1 W. W. R. 686.— 
CAN. 

t ii. .1 — Affidavits 

used on an application for a writ of 
attach ment under Absconding Debtors 
Act, R. S. S., 1980 (o. 68), sTS. alleging 
that defts. were “ involved^* A 

** financially embarrassed.** settliig ont 
a newspaper adverdsement by defts. of 
certain chattels for sale A giving 
d^onents* opinions from their ** ex- 
perience *‘ in dealing with defts. that 
they were attemnung to sell with 
intent to deframi creditors ; — Held ,* 
insnffioLsnt to iustify granting the 
i^pUoation.— OAXXDiArr Bm^of Com- 
SoEto e. KxKXix, [1923] 2 W. W. li. 
993.— CAM. 


t III. .1 — TJrld : the 

affidavit of pltf. stating merely that ho 
had good reason to bellevo A did verily 
believe that deft. “ has assigned, trans- 
ferred A disposed of his persoTjal 
property A effoctH by a bill of sale 
wltn intent A design to defraud his 
creditors *' was Insufficient. 'I’bo affi- 
davit must show *’ such facta A cir- 
cumstancoe as form the grounds of 
such beliefs,** as required by the 
K. B. Dlv. Rule8.--Dow v. Davmknt, 
(19231 1 D, L. R. 772 ; 32 Man. L. R. 
402 ; 11922J 3 W. W. R. 1119.— CAN. 

I .] — On a prosecution 

under the Criminal Code, s. 417, the 
Intent A not the eflect Is to be lookcKl 
at, A, where the ^ect of a conveyance 
is merely to prefer one creditor over 
another, the intent to prefer not being 
an Intent to defraud, there is no offence. 
— B. V . Crew, (19261 4 D. L. R. 841 ; 
46 Can. Grim. Cis. 123 ; 69 O. D. R. 
201.— CAN. 

o i. Givina undue preference.) — 

A., convicted of a contravention of 
Insolvency Jqxl, 32 1916, s. 139 (3), 

had shorUy^foro be surrendered his 
estate made payments to two creditors, 
A there was no proof to rebut the In- 
terSDQs that ho intwded to p^or thew 
cawditors Held ; the conviction shoffid 
be sustained.— R, e, Ismail (1920), 
App. D. 316. — a. AF, 
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I PART XXII. SECT. 3, SUB-SECT. 2. 

I 8544 il. Jmolvcncv Act, 32 of 

1U16. s. 130 (3).l— The offence crcat<Ml 
by this scrct. cousists In the disposal by 
insolvent otherwise tlian in the ordinary 
course of business of pioporty which ho 
has obtained on cn^dlt, A the Jury 
should be directed to oonflne t-helr 
attention to the mode of disposal of 
the iiroperty purchased on ci^edlt. — 
K. 17. Abuahamson (1920), App. D. 
283.— S. AP. 

PART XXII. SECT. 8, SUB-SECT. 8. 

8655 il. .J— Parak v . R. (1919), 

40 N. L, R. 328.— S. AF. 


PART XXII. SECT. 8, SUB-SECT. 8. 

iv. Procedure for comrfiencing dh 
carrj/inff on proaecution ..] — Where bkpt. 
is charged with indiotablo offouecs 
under likpcy. Act, s. 89, A orders to 
prosecute arc m>de under sect. 93, the 
prosecution must be commenced A 
carried on under C’riminal O>do, A a 
justice of t;h<j peaw.i or potlco magistrate 
has jurisdiction to receive the informa- 
tion, bold the preliminary investiga- 
tion A commit for trial. ITpon a com- 
mittal If the judge who made the order 
pTOOidcs at the trial, he acts not as a 
indge In bkpcy., but as a Judge of the 
Supreme C3t. — U. (Kmkhy) v. Hot, 
119231 2 W. W. K. 400.— CAN, 
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Ord. 55, r. 3 ; (2) applt. was not a creditor 
entitled to the benefit of the deed ; creditors 
so entitled were those defined as such the 
deed* d; applt., not having assented to the 
deed, did not come within that category ; 
(3) applt. *s claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed. — 
Re Ellis, [1926] Oh. 664 ; 41 T. L. R. 474 ; 
sub nom* Re Ellis, Ex p. Myttbnaerb, 94 
L. J. Ch. 239 ; [1926] B. & 0. R. 81 ; evh nom. 
Re A Dbbd of Arrangement (No. 9 of 
1924), 133 L. T. 306, C. A. 

864.5b. Under 1914 (Deeds) Act, s. II--T 0 extend 
time tor giving security by trustee.] — The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect, within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner. — Re Early, Smith A: 
Pavrt, Ex p. Trustee (1928), 98 L. J. Ch. 
34 ; [1928] B. A 0. R. 113. 

8653a. Proposal In writing under 1914 Act, s. 16 — . 
Necessity for signature by debtor.] — At 

a meeting of creditors of a debtor against 
whom a receiving order had been made a 
proposal for a scheme of composition was 
submitted on behalf of the debtor. The 
I)roposal was not signed by the debtor him- 
self but by his solrs. On behalf of the 
debtor a ceitilicate by an eminent physician 
was exhibited to an affidavit, in which it was 
stated that the debtor was “ still so seriously 
ill as to make it quite impossible for him to 


discuss any matters of business, A that any 
attempt to explain to him business details 
or proceedings would have a serious A 
possibly a fatal effect upon liim ” : — Held : 
no proposal for a composition had been 
lodged by the debtor within 1914 Act, 
8. 16 (1) ; the words “ signed by him ** were 
explicit ; there was no ground for altering 
the words of the statute or giving to the 
statute a judicial interpretation which would 
in effect be an amendment or alteration of its 
plain terms. — Re Blucher (Prince), Ex p. 
Debtor, [1931] 2 Oh. 70 ; 47 T. L. R. 19 ; 
74 Sol. Jo. 735 ; eijih nom, Bluchbr (Prince), 
Re, Debtor v. Official Receiver, 100 
L. J. Oh. 292 ; 144 L. T. 152.-0. A. 

8665. Add. Annotation : — Refd. Everett v, Griffiths, 
[1924] 1 K. B. 941. 

8758. Add. Annotation : — Refd. Sevenoaks U. D. 0. 
v. I'wynam, [1929] 2 K. B. 440. 

8768. Add, Annotaliona : — Refd. Re Ellis, [1925] 
Ch. 584 ; Huddersfield Fine Worsteds v, 
Todd (1926), 42 T. L. R. 62. 

8771a. Unstamped deed — Admissibility In evidence 
— ^To prove non-registration.] — Re Shaw, Exp, 
Official Receiver, No. 434a, ante. 

8772a. Under 1914 (Deeds) Act — Necessity for 
asset of majority of creditors — How majority 
calculated.] — A debtor gave his sister a 
power of attorney authorising her to execute 
a deed of arrangement for the benefit of his 
creditors A to make any affidavit necessary 
for registering the deed. The deed was 
accordingly executed by her as his attorney 
under the power, A she also made the 
affidavit required by 1914 (Deeds) Act, s. 6 (1), 


PART XXIU. SECT. 3. SUB-SECT. 1. 

•w. Meeting duly aummoned not held 
— Meetina held on following* day — No 
proper adjournment of first meeting.] 
— Held : tlio rnuotiQff was irrogrular & all 
bUHlaoBH doue void, because tho tlrst 
propoHod mooting was not adjoumod 
aooordiDg to tbo mloe , — He Wholesale 
GnoOKRS, [1923] 2 D. L. R. 491 ; 

8 O, B, II- 650.— CAN. 

PART XXIII. SECT. 8, SUB-SECT. 2. 

m 1. Wife of hanJerupt.] — Tho 

wife of bkpt. is not barrod by her 
status as wife from voting on a resolu- 
tion to wind up lior husband *8 estate 
under a deed of arrangement, although 
tiie offoet of tho resolution Is to prevent 
tho election of a trustee. — M acna.uoht 
V. SrEVWRiairT, 11927] S. C. 285. — 
SCOT. 

8677 IJ. Proxy for 

company.] — A proxy need not be under 
tho 00 . ’s seal, unless expressly renuired 
by the Act of incorporation, or by the 
artiolos of assocn. ; If it la so required 
tho burden of establishing Its necessity 
is on tho person alleging it. 

A proxy which purports to bo signed 
by tho oo., under w'hich la subeoHbod 
the name of the person who affixes the 
slgnoturo of tho eo. 8c who so desoribos 
himself that the ohalnnan can condudo 
ho is on officer or employee of the co., 
is primd facie ovidonco of authority, & 
the ohairman should receive It A permit 
tho person named therein to vote. — 
Re McOouBRET, Re Sthatton A 
GiUBENSniELPs, Ltd., |1924] 4 B, L, R. 
1227 ; 119241 3 W. R. 687.~-OAN. 

8M2 I, /« respect of icfcof debts 

-^Unluiuidaicd liam/ipM.]— -Where there 
is a claim for unliquidated damages, 
they must bo assessed before tho 
olaJmant can have any right to vote. — 
MoTHEEWELL KfiTATB. 


8682 ii. 




valuation by tho ct. a condition pre 
cedent . — Re Arthur Fuel Co. (Man.), 
(19271 1 1). L. U. 646; (1927] 1 

W, W. R. 158.--CAN. 

8684 iv, * .1 — Since Bkpey. Act, 

1921 (c. 17), a. 12, Bkpey. Act, 1919 
(o. 36), a. 13 (3) muat bo conatrued aa 
meaning that In tho caloulatlou of 
proved debts, tho two-thirds in value 
may bo composed partly of debts less 
than 125, but as regards voting, 
oroditora whoso claims are less than 
$2.5 are to be excluded. Under 
Bkpoy. Act, 3919, s. 42, no ono whose 
claim is for less than $25 may vote. — 
He Blitkrird FASHfON Shops, Ltd., 
11921] 59 D. L. R. 649.— CAN. 

M. .Appeal from decision of chair- 
man — Rights of creditor \cho has not 
fifed proof at time of meeiing .] — A 
creditor is entitled to exerciso his rights 
provided he has duly proven his cl^ro 
in accordance with Bkpey. Act A 
Rules prior to the hearing of tho 
appeal. The ot. may adjourn the 
hearing of tho appeal to permit of 
such pioof, provided that the creditor 
has not delayed unreasonably In 
making it.—- Ife McCoubrkt, Re Strat- 
ton A Gueenshields, Ltd., [19241 
^ W. li. 


[1824] 8 


4 D. L. R. 1227 
687.-— CAN, 

gb. technical grounds — 

Necessity to raise objection before 
deotsion giren — Dtscreiion of covH .\ — 
Re McCounREv, Re Stratton A 
Grkenshtelds, Ltd., [19241 4 D. L. K. 
1227 ; [1924J 3 W. W. R. 587,— CAN. 

se. AppUcaHon by creditor to 

added or substituted as appeUant,}^ 
Not allowed, since the latter creditor 
bad a right of appeal, A the rights 
of tho creditor anplying to be added 
would not be affected by tho non- 
joinder or non-substitution. — Re 
McCouBRKY, Re Stratton A Orrkn- 
SHIELDS, Ltd., [1924] 4 D. L. H. 1227 ; 
19241 3 W. W. R. 587.— CAN, 
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sd. That creditor entitled to vote — 

Objection at meeting.] — Held: not a 
condition precedent — Itc Arthur 
Fuel Co. (Man.), (■19271 1 D. L. R. 
646 ; [19271 1 W. VV. R. 168.— CAN. 


PART XXIII. SECT. 5. SUB-SECT. 1. 

sk. Effect of.] — A composiUon or 
Bcheino of arrangement, though ap- 
proved by tho ot. A by stotute binding 
on all tho creditors, Is at bottom only 
a contract between the parties. 
Creditors* rights are only suspended 
during the composition period. There 
is no obligat ion, legal or moral, which 
can debar tho composition creditors, if 
the composition has been annulled, 
from claiming to rank on the assets ot 
the estate pari passu with the creditors 
wiioBo claims have arisen since tho 
composition. — Rc Lti'Bon, (19241 3 
D. L. R. 761 ; 65 O. L. R. 215 ; 24 
O. W. N. 382.— CAN. 

»m. .1 — Held: a JudJoial hypo- 

tbeo upon real assets of debtor, re- 
sulting from registration, was post- 
poned to an authorised assignment 
subsequontlv made by debtor for the 
benefit of his creditors. — Royal Bank 
OF Canada v, Larue, (1938J A. C. 
187 ; 97 L. J. P. C. 49 : 138 L. T. 
662 ; 44 T. L. R, 267.— CAN. 

sp. Aatiiorised assignment by part’ 
ner or* behalf of firm — No authority by 
other partner.y^Hcld : invalid. — Re 
SoiHRES Brothers, (1922) 3 W. W. K. 
30 ; 08 D. L. §. 571.— CAN. 

PART XXIII. SECT. 6. SUB-SECT. 2.— 
A. 

•t. Under Bankr^tptcy Act — JDeed of 
assignment,] — The title of an assignee 
is not complete as against third persons 
until registration. — Towers v. Solo- 
MO.v, (1922) I W. W. R. 1077 ; 2 
O. B, IL 579.— CAN. 
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to be made ** by the debtor ** on the registra- 
tion of the deed stating the total estimated 
amount of property & liabilities included 
under the deed & the names & addresses of 
the creditors. There were ninety-six creditors 
in all, of whom sixty-eight were for sums over 
dBlO ; twenty-five of the sixty-eight did not 
assent to the deed within the time required 
by the Act ; forty-three with debts over £10 
&> twenty-eight with debts under £10 assented. 
The debtor escaped bkpey. proceedings by 
reason of the execution of the deed & after- 
wards recognised it & concuiTed in the trustee 
acting under it. He subsequently made an 
application for a declaration that the deed 
was void. No creditor was made a party to 
the application, it being addressed to the 
trustee of the deed alone : - //c/d : (1) the 
deed had received the assent of the majority 
of creditors in number within sect. 3 (5) of the 
Act, inasmuch as for the purpose of the 
section creditors whose debts amount to sums 
not exceeding £10 are not to be reckoned 
either in calculating the total numbcjr of 
creditors or the ma jority in number ; (2) in- 
asmuch as the creditors did not, under the 
power of attorney, gain any control over the 
debtor’s proper ty or business, it was not in 
itself a detiti of aiTangement W'ithin 
sect. 1 (2) (e) of the Act, which required 
registration in order to be valid. — Re Wilson, 
[1910] 1 K. B. 382 ; 85 L. J. K. B. 329 ; 114 
J.. T. 32 ; 32 T. L. K. 80 ; 00 Sol. Jo. 90 ; 
[1910] 11. B. B. 17, C. 

8778a. .] — In 1904 debtor who was 

heavily indebted, & against whom bkpey. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, afU-t making 
certain dedu(;tions, to distribute the 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpey. or otherwise were 
to be stayed & to accept pa.yment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors including appet. assented 
to the instniment, which was never registered 
under the Act. The arrangement was carried 
out until the death of debtor, wliich occurred 
in Nov. 1918, appet. receiving pro rala 
amounts on liis debt between Aug. 1905 & 
July 1917. The debt carried interest at 
4 per cent. & the payments under the arrange- 
ment to appet. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing to appet. In 
Fob. 1019, an administration order under 
1014 Act, 8. 130, was made upon a creditor’s 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, Sd the estate was being 
administered by the official receiver. At the 
time of debtor’s death there was in the bands 
of the trustee under the instrument a sum 
of £405 8^. 3d. which the official receiver i 
claimed on the ground that it formed part { 
of the general estate of debtor, & the tru^e i 


paid the amount to him upon the terms that 
the official receiver was to be in the some 
position as he would have been if the money 
had remained in the trustee’s hands. On a 
motion by appet. for a declaration that the 
£466 8s. 3d. was held by the trustee on behalf 
of the assenting creditors, including appet,, 
was divisible amongst them, that appot. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for aU sums 
received or receivable under the arrangement ; 
— Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit of his 
creditoi*8 generally Sc also upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 5 of the Act ; (3) os the instru- 
ment was void it created no trust for the 
benefft of the creditors, Sc the trustee under 
the instrument held the £405 8.s. 8d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
liim ; (4) as the only direction to apply the 
money received by the trustee was contained 
in the void instrument SC' all parties knew Sc 
acted upon the iissumption that it was in- 
valid, deceased debtor would not have boon, 
nor was the official receiver iis his repre- 
sentative, estopped from sotting up its in- 
validity & claiming from the trustee any 
money still in his hands ; (6) equally there 
was no estoppel which prevented appet. 
from setting up the invalidity of the instru- 
ment Sc proving in the administration for 
the balnnce duo to him from debtor ; (0) as 
. the instrument was void the release of the 
debts it contained was of no effect ; (7) as 
under the instrument there was only a pro- 
vision for payment to the cre^ditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could bo implied 
from the payments which hod been made so 
as to take the debts out of the operation of 
the statutes of limitation, Sc appet. ’s right to 
prove in the administration for the balance 
due to him was therefore barred. — 7?^ Lre, 
Ex p. GiuJNWALDT, [1920] 2 K. B. 200 ; 89 
L. J. K. B. 304 ; 123 L. T. 31 ; [1919] 
B. Sc a H. 287. 

Annotations: — As to (3), (4), (5) Sc (C) Consd. lie A Bank- 
ruptcy Notice, (li>24J 2 Ch. 7G. Bexd. Huddorfitiolcl Muo 
WorstodB V. Todd (lU2r)). 42 T. L. It. .'i2. 

8782a. Assignment of property to trustees for 

benefit of credltors—Asslgnment not to be 
registered.]— /lie A Bankritptot Notice, No. 
797a, ante, 

8782b. Authority to realise trader’s estate & 

to apply proceeds In payment of creditors.] — 

A letter signed by debtor in the following 
form : “I hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, Sc all other assets Sc to apply 
the proceeds first in payment of the costs, 
charges, Sc preferential claims, etc., Sc 
secondly to pay the balance to my creditors 
pro rata ” : — Held : (1) not an “ assignment 
of property ” within sect. 1 (2) (a) of the 
above Act ; (2 ) not a deed of arrangement 
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B. 

ta. EetessUy /or.I— An assignment 
nndev Bkpey. Act mnst bo accepted 


for icgistratlon tbougli not accom- 

E anied by the aSldavit provided for 
y Homosteadii Act, 1920, «. 7, & by 
ABsigament Act, s. 7a . — Re Lkut) 
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Titlks Aot, Re City Garaor Sc 
Machine Co.. Ltd., 119211 1 W. W. It, 
371; A9 D. L. R. 416; 1 C, B. R. 
412.— CAN. 



SumiBMBNT. 


. wUhin mh^aeot, L^Ioftos (Br), I®d. v* 
Bell, [1924] 1 JBL B. 701 ; 40 T. L. IL 168 ; 
8tid nom* JUpton (B.i, Ltd. v. Bell, Hates v. 
Bell, 98 L. J. K. B. 66 $ ; 180 L. T. 740 ; 
68 Sol. Jo, 621 ; [1924] B. A 0. B. 82, 
O. A. 

87g2o« Booument tOaebargiag debtor— Con- 

stitutlof MUtgataant tor beseflt ot cradlton 
generally.j — Pltf.’s oleim was for 6148, the 
amotint of two bills of ezchan^ drawn by 
pltt, accepted by deft. A dishonoured on 
presentation. Deft, pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft, accepted the following terms 
for the settlement of all debts owing by deft, 
to them : “ (1 ) all the goods which have been 
removed from M.^s office A given to M. & Co., 
in trust on behalf of creditors, should be 
handed over to the creditors . . . (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable • • . (8) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
be excluded from the list of the gener^ 
creditors. I agree to these terms ** : — 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent. A; was a deed of arrangement 
within sect. 1 of the above Act, A was void 
owing to non-registration. — LANnsBEiiG v. 
Mendel, [1924] W. N. 46. 

8782d. Deed of arrangement made by insolvent 

debtor.] — debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £160,000,, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 


Apr. 80, 1920, A he oqvemn^ to ctary 
on that business up to that dat^ the credHois 
covenanting to release him from the full 
amount of his liability. Bome^ to creditors, 
whose claims amounted to £150 were not 
parties to the scheme or deed, A, acting 
under legal advice, debtor did not register 
the deed. After paying to trade creditors, 
including pltfs., a small portion of the com- 
position, oobtor sold to business A entered 
into another scheme of aHrangement with his 
creditors, to which pltfs. refused to be 
parties, A they sued for the original debt 
owing to them, less the amount which they 
had received under the composition : — ITeld : 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47), s. 1 (1) (6), A, not 
being registered, was void ; (2) pltfs., who 
had assented to the deed, were not estopped 
by such assent from denying the validity of 
the deed ; (8) assuming that they were so 
estopped, debtor, by selling to business 
before Apr. 30, 1926, had not fulfilled the . 
conditions of the deed under which he would 
be released from his original liability, A 
therefore pltfs. were relegated to their ori^nal 
rights A ware entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment considered. — Huddersfield Fine 
Worsteds, Ltd. v. Todd (1926), 184 L. T. 
82; 42T. L. R. 62. 

8782e. Power of attorney by debtor — Autho- 

rising third party to execute deed of arrange- 
ment.] — Be Wilson, No. 8772a, onto. 

8787. Add, AnnotcUiona : — Refd. Be Ellis, [1926] 
Oh. 664 ; Huddersfield Fine Worst^s v. 
Todd (1926), 42 T. L. R. 52. 

8788. Add, Annotation : — Refd. Huddersfield Fine 
Worsteds v. Todd (1926), 134 L. T. 82. 

8780. Add, Annotation : — Refd. Be A Bankruptcy 
Notice, [1924] 2 Oh. 76. 
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f I. Nim~a«$enHno crediiora 

not oppoaino .] — Wtf Howk, 11021] 

O. W. N. 244 : 50 D. L. R. 467 ; 

0. B. H. 482, --CAN. 


S810 i. Htasoiuibla aecurUu pro- 

utcJfvi. 1— 'In a compoHitiou scheino. If 
one of the oredlt^i'g obtains an ad- 
vantaffo ovor the otbers the ct. will 
Honitiiiiso the suheme very closely. 
Where under a schecoa all the oreditors 
would rooeJYe more than 60 per cent. 
St it waa rvasonablo A provided for 
Immediate payment of ail but one of 
the oiedltoni, but the oreditor who 
Snauood the soheino would l>e entiUod 
to be paid in full, the ot. ratified the 
oompoaitiou as the most advantaseous 
that could be propoaed. — He Gabdnkii, 
Ex p, Caorr A Sons, Ltd., (1921) 19 
O. W. N. 26 ; 69 D. L. R. 666 ; 1 
0. B. R. 484.— CAN. 


8811 i. Whether bound to to 

aporove — hyaudutent oondttet.h-The ot. 
wlD approve ot a oompromlao between 
debtor A hie creditors wbioh Is in the 
beet ihtereeta of the oreditora, even 
where debtor has obtained credit by 
false A fmadolent represeutatlona, 
whore debtor by his disabarse is not 
xeiloved from liability for the full 
oiaim of a oreditor from whom he 
obtained credit by false A fraudulent 
representation^ A he is still liable to 

S roseoution * — He OHUELNmiiCT. (1982) 
W. W. R, Hi ; S8 D. L. R. 498.— 
CAN. 

sb. Power of retfietrar — ZdmUed to 


aijproval or rejection,] — MaBtin v. 
Riman, (19311 1 D. L, 11, 773.— CAN. 
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B. 

8826 II. .)— Where the 

fudge refused to sanction an arranire* 
mont on the ground that there was 
ovldence of reckless, not to say dis- 
honest. trading on debtor's part for 
some years previously. A he adjudged 
debtor bkpt. : — Held: on the facts, 
there was no sufficient ground for 
overruling the wishes ot the majority 
of the creditors accepting debtor’s 
proposal for an arrangement, A the 
order of adjudication must be dls- 
chaigcd. Principles which should 
guide the ct. in dealing with arrange- 
ments under Irish Bkpt. & Insolvent 
Act, 1867 ( 0 . 60), considered. — He 
0„ (19261 1, R. 14.— IR. 


PART XXIII. SECT. 8, SUB-SECT 2. 

88i3 Iv, In speoial circum- 

stances under Bkpoy. Rule, 68 (2). the 
ot. may aside a oompoefilon, 
although It has been ratified, A may 
order bkpt. to make anotheir which 
wUl provide greater security tor the 
otedliors. Bnt where a composition 
has iMMin xatified, A is a reasonable A 
fair attempt to pay oiedltom ae much 
os possible, there can be no grounds 
for eettlng it aside. — RosgNTHAL v. 
Hops A (1982), 67 D. L. R. 688 : 
21 Q, P. R. 120.— CAN. 

St. JLbaenoe of information ^ under^ 
vahmtionl-'^ddc the proposal was not 
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“ reasonable A proper.” — He Gaston, 
(19821 2 I. a 179.— IR. 

■b. CompoeiHon giving discharge 
aaednst all creditors ^ persons not in 
bankruptcy .] — A proposed composi- 
tion with a bkpt.'B orediiors wnioh 
provides for the aischaj|re ot, not only 
all the provable debts of the bkpt., but 
also of all claims of whatsoever nature 
of all orudltors against the bkpt. A 
also against persons who are not in 
bkpey. (in the present instance, the 
directors, ofiioers A employees of the 
bkpt. oo.) is not one which the ct. can 
approve ; at least, in the absonoo of 
the personal assent thereto of every 
creditor. Nor will such a composi- 
tion bo approved in part only, i,e, 
as to that portion which releases only 
the bkpt. with respect to his provable 
debts, where the elTeot of doing so 
would be to give a guarantor of per- 
formance of the composition only part 
of that which he etipnlated for as 
oonsidemtion for his guarantee . — He 
Kkrs AaJSNCtns, 1^. (No. 2), (1931) 
2 W. W. R. 633.— CAN. 
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8860 il. RB 0.. No. 

8885 ii, onfe.— m. 

8865 L Enhaneed value of 

assets.}— An offer ot a composition was 
passed by the requisite majozity of 
creditors, A eonfirmed by the ct. 
Later, the property was sold for a 
price which considerably ine rco a e d the 
aaoeta. An opposing creditor then 
apxdled for an order setting ofMa the 



Re Griffiths, Jones 
», Jesadns, P92«] Cffi. 1007. 

****^, ®=“s CoBPN., 

No. 177Ba, ante. ’ 


voi. y.— MuuEnwtor. iami 

L. B. 6 Bq. 4d0{ 19 L. Ti 118 ? 16 W. B. 
097. 

AnnotaHona : — ^Apld.SeRaphael’i Trust Batata (1870). L. K. 
0 £q. 233. BeU. Bell «. Bird (1848), B. B. 4 Eq. 636. 


8923* AM. Avmoifiiion Refd, Re Giiffiths, Jones 
v. Jenkins, [1026] Oh. 1007. ’ ® 

89893. Debtor expecting execution— Deed 
VaM.^BowEN V. Bramidoe (1833), 6 

8929ba Execution paid out by debtor— Money 

not recoverable by trustee.]— Boyle v. Black- I 
STOCJK (1863), 8 L. T. 641. 

8983a. — & sale of effects thereunder by trustees 

—Property protected— Although purchaser 
allowing debtor to retain possession.] — Leon- 
ard V. Baker (1813), 1 M. & S. 251 ; 105 
B. E. 94. 

.Annotation .*—Betd. Latlmor v. Batson (1826), 4 B. & O. 
652. 

8983b. Although balance unsold 

remaining in debtor’s possession.] — Wood- 
ERMAN V. Baldock (1819), 8 Taunt. 676; 
129 B. E. 647 ; sub nom. Wooduam v. 
Baldook, 3 Moore, C. P. 11. 

Awiotationa EeWL Al Ircd v. Constable (1844), 3 L. T. O. S, 
299 ; Hickman v. Co.\ (1858), 30 L. T. O. S. 279 ; Barker 
V, Furlonff, 118913 2 Ca. 172. 

89830. .] — Held : from the date of the deed of 

assipmient the trustee was the legal owner 
of debtor’s property, & the possession taken 
by him was effectual, so that there w'as no 
property of debtor which the shedff could 
seize. — North Eastern Ry. Co. v. Spark 
(1877), 37 L. T. 143. 

8965a. 8. P. Re Price’s Trusi' Deed (1868), 


8970a. Restraint of trustee from aettngr— Injuno- 
tion,] — Izard v. Colbron (1824), 18 Price, 
327 ; M‘01e. 181 ; 147 B. E. 1006. 

0022. Add. Annotation : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

0023. Add. Annotationf FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman. [1030] 2 K. B. 292. 

9024. Add. Annotation : — FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

0025a. Claim lor royalties.] — N. & B. were the 
holders by novation of a licence from pltf. 
CO, to use & exercise certain inv'entions 
relating to wireless apparatus which were the 
subject of letters patent owned or controUed 
by pltf. oo. subject to the payment of certain 
royalties by N. & B. to pltf. oo. N. & B. got 
into difficiilties, & were unable to meet their 
obligations as they became due owing ti> over- 
trading, but they claimed to bo still solvent. 
At a meeting of the trade creditors it was 
agreed that a committee of inspection should 
be appointed & that N. dc B. should execute 
a deed of inspectorship. The deed, which 
was executed on May 0, 1928, was in the 
usual form, ^ in all material poiticulars the 
same as that considf^rod by the ot. in Ranter- 
hrook V. Barker, No, 0024. By tiie deed N. 
& B., the debtoi'H, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigiied their real & personal 
estates to C. as inspector upon trust to allow 
N. & B. “ henceforth to manage & carry on 


arrangeinont : — Held : a oompotiitioxi 
paaat*a by the requislto majority of 
oreditorB & coahmiod by the ot. cannot 
be up»et except for fraud. — He Q., An 
AROXNaiNO Debtor, [1923] 2 X. B. 
80.~-IR, 

■k. Who may appeal — TrtAfdm.\—- 
An appeal lies by a trustee In bkpey. 
from an onlcr refusing to approve a 
proposal for a composition with 
creditors. — He Kern Agencies, Ltd., 
[19311 1 W. W. B. 629 ; 2 D. L. li. 
614.— CAN. 
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k (p. 1090) L Be Cobourg 

Felt Co., Ex p. Weaver, [19251 2 
D. L. R. 997 ; 6 O. B. R. 622.— CAN. 

t (p. 1090) i. Homestead lands — 

Claim of exemption not filed — Sale of 
katnekead lands .] — P„ In Jan. 1912, 
executed an aesigxtmont for the benedt 
of his oreditore of all hie property except 
two iote of land on y^ou be & his 
family lived, the value of which did 
not exceed 11,500 ; & this aesign- 

ment was duly roistered by the 
assignees. By transit dated in Apr. 
1912, P. transferred all his right, title 
dc Interest in the two homestead lots to 
pltf., for value; 8c P.*b claim to the 
lots as exempt from’seteure 8t sale under 
execution was admitted in writing 
by his assignees. P., however, did not 
file a claim of exemption within thirty 
days of the registration of the assign- 
ment; & the registrar refused to 
register the transfers, on the ground 
that P. had no right to deal with the 
land, because of his failure to file a 
cdalm cd exemption within thirty days 
under Lwd TltiM Act, IL S. Saak. 
i909. o. 41, s. 117.*— Held. V this 
•tatutory provision was not appsoahls, 
in the droumstanoes stal^ the 
leglstcar should be directed, under 
Land Tltlee Aet, s. 160, to register the 


transfers (d U the assignmout had* not 
boon regthtcie^l.*"- Leach v. Haultain 
(1913), 24 W, 1.. U. 164 ; 4 W, W. R. 
484 ; .11 D, L. R. 233.— CAN. 


si. Jtidffment .} — Lndcr an aKsigu- 
rriont in trust for the bonotlt of oreditors 
of all the aHBlgnor'H property the 
assignee in entitled to an a«i»lgnmeiit 
of a bond which a purchaser under »ji 
agrcjeinent of sale with tlio asHlgiior 
has entered Into to protect the assignor 
against his (the purchaser^H) default 
under the agreement, 8c, if biiforo Huch 
asHignment of the bond the uHslgnor 
has obtained judgment on It, the triwtce 
has a right to an osHlgiimont of the 
judgment . — He Himcii e. Alton, 
iNTORiOB Trust Co. v. Maokenzik, 
[1925] 4 D. L. R. 696 ; 1192.51 1 W. W. 
R. 429 ; 34 Man. L.^l. (160 ; 6 C. B. R. 
645.— CAN. 


so. Assigned property — Collection Act, 
R. S.N. S., 1023 (c. 232).l— Rc POJBON, 
Trustee v. Thomtson 8c SuTnERLANo, 
Ltd., 119261 1 D. L. R. 330 ; 58 

N. S. R. 346.— CAN. 
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8936 ii. .3 — Johnson, 

Ltd. V. Victoria Mines, Ltd., [1930] 
1 D. L, R. 67 ; 41 B. C. R. 321 ; II 
0. B. K. 23 ; [1929] 2 W. W- R. 511. 

CAN. 


8948 II. — .1 — Payment Into 

ct« under a gamlshoe suxonions, under 
Alberta practice, Is not payment to the 
gartdshing creditor under Bkpey* Act, 
8. 11 (1), so as to prevent a suDsequent 
authorised assignment taking pro- 
oedenoo over the garnishment.-’-* 
WnattiSiN Canada Flour Milui Co.. 
Ltd, V. White Bajk^t. 119211 1 
W. W. R. 828; 69 D. L E 621} 
1 a B. E S90.— OAII. 
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PART xxni. SECT, 9, SUB-SECT. 1 .— 
C. 


sp. To fix date of creditor s* meet' 
ings .] — When au authortsed trusteo 
takes over the OKt^te of bkpt. as though 
he were HoqueHlrator, he has authority 
to fix the date of the cicditors' meeting 
Sc may change tho dai-o where it is 
itiix>o8Kible to give proper notice, & any 
DKHding hold on a dale not so hualJy 
fixed by the tnistoo Is IJlegal. — 
I.EPAivuK 8c Gagnon v. De Lisle 
(1922). Oil 1). h. Rj 264.— CAN. 

sq. To apply to court — Fia- approval 
of composition arrangement.] — He Bhaw 
(1^2^^ 59 i), L K. 619 ; 1 C. B. R. 368. 


Bt. For directions.] — A trus- 

t(;e has the right to apply to t he ct. 
tor directions In oonnccUon with tho 
administration of the estate, but is 
not entitled, prior to an authorised 
assignment or rooolving order, to bring 
Into ct. penaons who may be ea- 
titled to certain amiets, in order to 
determine their legal rights. — He Gel* 
LEU Bhothers, 11924] 2 i). L. R. 590 ; 
54 O. L. R. 283; 4 C. B. It. 108, - CAN. 

iw. To attack chattel mortgage— For 
non-compliance vrith Chattel Mortgage 
Act .] — An authorised assignee or trustee 
in bkpey. can maintain an action to 
sot aside a transaction for want of 
compilanoe with tho provisions of Bills 
of Sale 8c Chattel Mfge. Act, even 
although the transaction was complete 
before Bkpey. Act came Into force, — 
Houldino V. Canadian Credit Men's 
I’KUHT Assoon., Ltd., [19211 2 

W. VV. R. 899 ; 14 Saak. L. K 366.— 
CAN. 

gjt, .] — He Hamer, Ex p. 

Royal Bank of Canada. [1922] 1 
W. W. R. 1241 ; 66 D. L. K. 800 ; 16 
Soak. L. B. 166.— CAM. 
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their said business ** subject to the covenants 
Sa conditions of the deed. N. A B. undertook 
to carry on the business or wind it up as the 
inspector & committee should thixik best. 
In a circular which was sent out by 0., the 
inspector, on Sept. 10, 1928, announcing 
that the deed of inspectorship had been 
executed, it was stated that “ ^ orders for 
goods required for the purpose of carrying 
on the business will be issued on my ohicud 
order forms in the usual way & will be paid 
for by me.** The inspector & the committee 
of inspection left the conduct of the business 
subsequent to the execution of the deed 
of inspectorship to N. & B. Pltfs. brought 
an action by which they claimed royalties 
upon wireless sets constructed & sold by 
N. & B. since Sept. 6, 1928. The action 
was brought against N. & B. also against 
the inspector & the members of the com- 
mittee of inspection personally : — Held : the 
deed of Inspectorship did not constitute a 
partnership between N. A; B. & their creditors, 
or between N. & B. A: the inspector & the 
committee, also N. & B. did not become the 
agents of the inspector or of the conunittee to 
carry on the business, but the business 
remained the business of N. B. & therefore 
pltfs.* claim for royalties against the inspector 
& committtie of inspection failed. — Marconi's 
Wireless Telegraph Co., Ltd. v. Newman, 
[1980] 2 K. B. 292 ; 99 L. J. K. B. 687 ; 143 
L. T. 471 ; [1929-30] B. & 0. 11. 223. 

9026a. Putting up property for sale.] — 

-^Vssignees of debtor's property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease. — Carter v. Warke (1830), 4 
C. & P. 191 ; Mood & M. 479, N. P. 

jdnnotatioTia : — Oollfd. How v. Konnet (1835). 8 Ad. & El. 

059 ; White V. Huut (1870), L. K. 6 Exoh. 32. 

9032a. .] — Re Lee, Ex p, Grunwaldt, No. 

8778a, ante. 


9034a. .] — Re Lamplough (Olabkson), Bxp. 

Harding (1835), 4 Deac. & Ch. 793, Ct. of B. 

9074. Add. AnnoicUim : — ^Refd. (jk>ldfarb v. Bart- 
lett ^ Elremer, [1920] 1 K. B. 039. 

9094. Add. Annotation: — Refd. Re Lee, Ex p. 
Grunwaldb, [1920] 2 K. B. 200. 

9100a. .] — Re Lee, Ex p. Gbhnwaldt, 

No. 8778a, ante. 

9115a. .] — It would be an obvious fraud on the 

other creditors who agree to accept a composi- 
tion payable pro rcUa to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself ( D avey, L. J. ). — 
Murray v. Reeves (1828), 8 B. A; C. 421 ; 
2 Man. & Ily. K. B. 423 ; Dan. & LI. 161 ; 
108 £1. R. 1099 ; auh nom. Murray v. Reid, 
6 L. J. O. S. K. B. 348, C. A. 

Annotations : — Consd. Re McHenry, McDermott v, Boyd, 
Lovita’s Clalzn, 11894] 3 Ch. 365. Refd. Oilmour v, Kiuff 
(1833), 3 Tyr. 581 ; Hall v. Dyson (1852), 17 Q. B. 785. 

9181a. Assent by assignor of debt — Not sufficient 
assent.] — Pindeb v. Coqui (1866), 16 W. R. 22. 

9198a. .] — Re Lee, Ex p. Gbunwaldt, 

No. 8778a, ante. 

9198b. .] — Huddbbspibld Fine Wob- 

STBDS, Dtd. V. Todd, No. 8782d, ante. 
Compare No. 797a, anfe, A; original volume, 
p. 160, No. 1498. 

9229a. .] — Huddersfield Pine Wob 

STEDS, lyTD. V. Todd, No. 8782d, ante, 

9253a. 8. P. Cecil v. Plaistow (1794), 1 Anst. 
202; 145E. 11.844. 

Annotation : — Apld. Britten t>. Hughes (1829), 5 Bing. 460. 

9311a. Right to take proceedings under 1914 
(Deeds) Act, s. 23 — Claim to enforce right 
adverse to deed.] — Be Ellis, No. 8646a, ante. 

9486. Add. Annotation : — Refd. Be City Life 
Assce. (1925), 42 T. L. R. 45. 

9538a. .] — A. instituted a suit against 

B. & O. respecting a sum of £4,000. T). also 
was made a party to the suit ; but, having no 


PART XXllI. SECT. 10, SUB- 
SECT. 2.— A. 

sy. Asaionment to creditor to secure 
advances — lietention of amount by 
asttignee in excess of amount paid to 
nthtr orfdiiura.]— ntf. bavlhg boooiuo 
Insolvent, made an usslgiimcut for 
the benefit of creditors, whereupon 
one of the creditors was appointed 
assignee. The business was i*eeon' 
voyed to pltf. on his undertaking to 
pay a composition on the amount of 
nis indebted noss for the payment of 
which anotbor of defts. booauie surety, 
fit pltf. subsequontiv executed several 
assignments to defte. to sooure 
advances. Defts. baviug taken pos- 
session imdor the last-mentioned assign* 
mcnts.tho mutters in dlfiereoco between 
pltf. fit defts. were referred to a master, 
with instructions to take an oooount 
& report the sum due from either 
party to the other of them.** The 
master having reported (inter alia) 
that defts., .after paving the other 
creditors pltf. their respective 
claims at the rate of sixty ‘two fie a 
half cents on the dollar, had paid to 
themselves the full amount of their 
claim. & that being of opinion that 
defts. wore not entitled to anv greater 
rate of dividend on their claim than that 
paid to the other creditors, he had 
disallowed the surplus with interest, 
jk had credited the same to pltf. : — 
Held : the decision of the Supreme 
Ot. of Nova Scotia, oonflnulng the 


report of the master on the reference 
must bo reversed on the ground that 
the master had exceeded his authority 
& reported on matters not referred to 
him. — Douw. V. McIlreitu (1886), 19 
N, S. H. (7 It. & G.) 341 ; 7 C. L. T. 
406^ revsd. (1887), 14 S. O. H. 73.— 


PART XXIll. SECT. 10, SUB-SECT. 2. 

— C. (a). 

■ (p. 113.3) L As regards priitrUy 

of crediitars,\-^lie Tuoun, 

11925) 4 D. L. R. 242.— CAN. 

0213 ii. Out of assets in schedule. ] 

— Under a document signed by one 
A. Si three of bis creditors, applt. 
was appointed to take control on A.'s 
behalf of certain of his assets 
enumerated in an annexed schedule 
Sc to dispose of them for the benefit 
of the three creditors. The latter 
portion of the document was as follows : 

& we the undei^igned creditors of 
the said A. do hereby agree to accept 
as full settlement of the daims we have 
against him such pro rata share as 
may be found due In respect of the sale 
of the said assets, Sc we agree to pay 
the said applt* tlie usual commission 
on all assets realised : applt. having 
taken possession of the assets Sc having 
sold some ot them, reap., one of the 
creditors who had signea the docu- 
ment, in an action against applt., 
complained that applt. nad awamed 
a preferenoe to one M. a creditor who 

70 


had signed the document in respect 
of his claim which was based on two 
mtge. bonds referred to in the schedule 
of assets, & that applt. hud failed to 
award resp. a pro rata share of the 
proceeds of the assets realised. It was 
common cause that If M. was entitled 
to the preference, resp., an unsecured 
creditor, would get nothing. The 
C. P. D. ordered applt. to amend his 
account by striking out the preference 
awarded to M. Sc distributing the 
proceeds of the assets among the 
creditors pro rata according to the 
i*o8pectlvo amounts of their claims. 
Extiinsic evidence showing that the 
parties never intended that the 
Bccurod creditors should abandon 
their preference had been led subject 
to subsequent decision as to its admis- 
sibility, but was held by the cts. below 
to be inadmissible, on the ground that 
the document was not ambiguous : — 
Held : the words “ pro rdta shore ** 
meant tliat the three creditors were to 
look to the proocods of the a^ts in 
the schedule alone for the settlement 
of their claims, if the assets did not 
realise the full amount of their debts. 
Sc that they bad roforeoco not to the 
respective claims of the creditors but 
to the proportion that the proceeds 
bore to the total amount of the debts 
Sc that there was nothing in the 
doonmont to show that preferences 
were to be given up. — Swakspoxl v. 
Vam Hrbrdbn, [1928] App. D. 15. — 




interest, he disclaimed. A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
of the fund amongst A., B. & 0. D., though 

he was not a party, either to the compromise 
or to the deed, filed a bilJ against A., B. 0. 
& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by 0., for want of equity, was 
allowed. — Gibbs r, Gi*amis (1841), 11 Sim. 
684; 69 B. R. 990 ; sub nom. Gibbs v. Gibbon, 
6 Jur. 378, L. C. 

Annotations: — Consd. Steele v. Murphy (1841), 3 Moo. 

P. C. C. 415 ; Syuuot v, Slmpsou (1854), 5 H. L. Oas. 121. 

9538b. Provisions coming into operation 

after death of debtor.l^Tho doctrine of 
Garrard v. Lauderdale (£ord), No. 9530, anfc, 
does not apply to provisions for creditprs 
which do not come into operation till after 
the death of the settlor. — Re PiTzaEBAnD*8 
Settlement, Fitzgerald v. White (1887), 
37 Ch. D. 18 ; 67 3^. J. Ch. 694 ; 67 K T. 
700 j 36 W. R. 385, C. A. 

Annotation Apld. ITiestley v. Ellis, [1897] 1 Ch. 489. 

9540a. -T -A., on going abi-oad, granted 

& assigned to freehold & i)orsonal property 
upon trusts for management & realisation, 
& for payment of A.’s debts & of the surplus 
to A. ; the deed contained full powers for 
settling demands. B. communicated with the 
creditors upon the subject of the trust : — 


VoL V.— Bsnkrapicr. Cases 9538a — 8619. 

Held : the creditors did not thereby acquire 
any right to sue the trustee for the purpose 
of having the trusts performed.---C.ORN- 
TBWAITB V. Frith G661), 4 Bo G. Aj Sm. 662 ; 
64 E. R. 954. 

9543. Add, Annoiaiion: — ^Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 134 L». T. 766. 

9575. Add, Annoiaiiona Apld. Fai*ey v. Cooper, 
[1927] 2 K. B. 384, Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

9576. Add, Annotations Apld. Farey v. Cooper, 
[1027] 2 K. B. 384. Refd. Boorno v. Wicker, 
[1927] 1 Ch. 607. 

9576a. .] — A debtor, who lias assigned his 

business &> goodwill to a trustee for the 
benefit of creditors, is not precluded, in the 
absence of express stipulation to the con- 
trails from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignment contains a covenant by him to 
aid to the utmost of his power the realisation 
of the property assigned & the dist.ribution 
of t he proceeds thereof amongst the creditors. 
In such a case debtor cannot bo restrained 
from canvassing the customers, nor can a 
third person be restrained from instigating 
debtor to do so. — F arey v. Cooper, [1927] 
2 K. 31. 384 ; 90 L. J. K. B. 1046 ; 37 L. T. 
720 ; 43 T. L. R. 803. C. A. 

9619. Add, Annotation Jenkins v. Jenkins, 

[1928] 2 IC. B. 501. 


PART XXIII. SECT. 12, SUB-SECT. 1. 

9612 Hi. .] — Whore conveyanocB 

made by the usaignee for the bouoflt 
of creditors to pltfs. were made & 


accepted in satiafactlou of pitta.’ claim 
againat debtor : — Held : deft, was 
thereby freed from liability as eiiroty. — 
Union Hank op Canada v, Makepkacje 

(leiy;*, 44 o. l. 11. 202 ; i 5 o. w. n. 


179 ; 40 D. L. R, 193.— CAN. 

sb. VariaHo7i hy rcgislrar— THsrharyc 
of Hureiy.] — MAirriN v. 1‘iman, 11931] 
I D, L. R. 773.— CAN. 


BENEFICIAL ASSOCIATIONS. 


See Friendly Societies. 
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BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part I. — In General. 


10. Add. Annotaiion : — ^Retd* Koblnson v. Marsh, 
[1921] 2 K. B. 640. 

18. Add. AnnoteUiane : — Refd« Eobinson v. Marsh, 



14* Add. Annotation : — Consd. Re Swinbumo, 
Sutton V. Featherley, [1926] Ch. 38. 

14a. .1 — A lady, in her last illness, 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky 


37. 


& doubtful character. The donor died before 
the cheque could be again presented : — 
Held: the cheque not having been paid, 
ti>ere was no valid dc effectual gift of 
the money to the donee. — Re Swinburne, 
Sutton v. Featherley, [1920] Oh. 38 ; 96 
L. J. Ob. 104; 134 L. T. 121 ; 70 Sol. Jo. 64, 
O. A. 

Add. Annotaliona : — ^Retd. McDonald v. Nash, 
[1924] A. 0. 625 ; Ouellette v. Canadian 
Pacific By., [1925] A. O. 569 ; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Shotts 
Iron Co. V. Ourran, [1929] A. 0. 409. 


Part II. — Requirements of Form 


81. Add. AnnoiatioH : — Refd. London A Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cae. 67. 

82. Add. Annotaliona : — Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Caa. 67. Refd.Hlirigsby 
V. Westminster Bank, Ltd. (1930), 47 T.L. K. 1. 

95. Add, Annotaiion : — Refd. McDonald t*. Nash, 
[1924] A. 0. 626. 


191. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. O. 626. 

206. Add. Annotaiion: — Apld. Auchteroni v. 

Midland Bank, [1028] 2 K. B. 294. 

207. Add. Annotation : — Retd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. II. 165. 

208. Add. Annotation : — Apld. Goldman v. Cox 
(1924), 40 T. L. li. 744. 


PART 1. SECT. 1. 

14 i. Revocable maridaie — Re- 

voked by death .] — The authority of a 
bemk to pay a cheque ceases on notice 
of the drawer’s death. — Curley v. 
Briggs (Administrator of Drury 
Estate), (1920] 2 W. W. R. 1025 ; 
63 D. L. R. 351.— CAN. 


14 il. (S’. P. Kendrick v. Dominion 
Bank Sc Bownas (1920), 47 O. L. R. 
372 ; 18 O. W. N. 138.— CAN. 

• i. .] — Its nature & negotia- 
bility dlsOUSSed. — CnAAlPAKLAL Gopal- 
DA8 V. Kesuriciiand Naoanmal (1925), 
I. L. R. 60 Bom. 705.— IND. 


PART II. SECT. 1, SUB-SECT. 1. 
•a. Note Tiuide by married woman — 
Effeh of restraint upon antidpaiion .] — 
\^ere a promissory note was made 
by a married woman : — Held : the 
promissory note was In foot, as well 
as in form, a valid unconditional 
promise on the part of the maker to 
pay a siuu certedn in money. Effect 
of Married Women's Property Act, 
11. a. O., 1014 (c. 140), 88. 4 i2), 5 (2), 
disoussod. — Andbrson v. McLaren, 
[1924] 4 D. L. U. 1070; 56 O. L. R. 
26.--^AN. 


p i. .] — An Inetnimetit is 

not a neicotiable promissory note where 
there is not an unconditional promise, 
as required by Bills of Exobange Act. 
8. 176 . — Re Mitchell A UiaoN Bank 
OP Canada, [1923] 4 D. L. R. 1132 ; 
5S O. L. B. .523, revsy. sub nom. He 
Stevens St Mitohell, 21 O. W. N. 
331.— CAN. 


p li. Where a cheque 

was drawn A given under the con- 
dition that it was not to become 
effective unices a loan woe granted by 
aoertain bank : — Held .* the oheoue could 
not be dotaobed from the oondltioiL A. 
the oonditioii not having been fulfifled, 
the cheque could nut bo recovered on. 
— Jones v. Thomas A Norman (1923), 
65 D. L. XL 491.— UAN. 


r ill. .] — There is nothing 

in law tc debar the maker of a pro* 
raissory n<.tc from pleading sh a 
defence to a suit thereon that os a 
matter of fact the note was given for 
a spocia] piuT^ose /■> was not payable 
until the happening- of a certain snociflo 
event whion, so far, had not yet 
happened. — Biioui Ram v. Kjhhori 
Lal (1928), I. L. R. 50 AU. 754.— IND. 


68 i. Prontwe io pay or do sonielhinu 
€lsr.,\ -If uiuier Uio tcrius of it written 
proiuiso to pay a sum of money tlie 
obiigaliou may be discharged in part., 
or in full, by th(» reiKlerlug of servioos, 
tho promlHc ls not un unconditional one 
to pay a sum certain &, therefore, tho 
document Is not a promlssoi'y noU'.- - 
Standard Thuhts v. La Valley, 
[1930] 3 W. W, H. 305 ; [1931 ] D. L. H. 
149 ; ajTjfd., [19.31] S. C. K. 595.— CAN. 

60 vil. Payment on account of 

specified cxfntract.] — Wilson v. PEL* 
LE'HER (N. B.), [1928] I D. L. li. 716. — 
CAN. 

79 i. As per memorandum of ayree- 
mcnl — M emorandum meaningless. ]— 
Held: there was a good promisrory 
note.— C anadian Dank of ,^Com- 
AIEBCE V. LmNOSTON (P. E. I.) (1900), 
6 E. L. It. 459.— CAN. 


PART IL SECTS 1, SUB-SECT. 2. 

I L — Admission by solicitor of 
muAer.]— A kuothnot v. Campbell 
[S^), [19311 1 W. W. R. 240.— CAN. 

L AVeged maker denying 

rtgnaiure .] — Where an expert on hand- 
NriUng said deft.’s signatures were 
ronuine. but tho Judge hold, after seeing 
inlargements ef them, that they were 
toiged:— Held; the absence of any 
ivldenoe by pl^ A the unceitain 
nature of other evidence JusU0od 
^he Jud^ In dismiiising the action.— 
EOasterk Towner If^wiMENTS Cx). 
9 . McfLSMNAN (1919). 29 B. <2. It. L — 
3AM. 


PART 11. SECT. 1, SUB-SECT. 3. 

lb. ** Sioty days after sight " — Sum 
certain with interest for indefinite period.) 
— Held : tho document was not a bill 
of exchange.!— Rohknii AIN A Co. v. 
Commonwealth Bank ofAustraua, 
[19221 V. L. R. 787 ; 31 O. L. R. 46.— 
AUS. 

to. Chegue payable to “ Ministre de la 
Voirie ” — No time for payment stated.] 
— An Instrument in the form of a 
clieiiuo drawn upou B. by A. payable 
to tho order of tho “ Ministre de la 
Volrlo ” : — Held : not ** payable on 
demand ’* A not a ” cheque ” within 
BillH of Exchange Act, s. 165 . — Lkduo 
V. La Banque D'Hochelaga. [1920] 1 
D. L. U. 433 ; [19261 8. C. R. 76.— 
CAN. 

■d. Promise to pay by iitsiuZmerUs - - 
After fidurc dale.] Motor Finance 
Co. V. Hakmh, [1930 J 3 W. W. R. 302 ; 
4 D. L. R. 1014.— CAN. 


PART II. SECT. 1. SUB-SECT. 4. 

k (p. 25) I. At slated 

rate for uncertain time.] — Held! tho 
document was not a bill of exchange. 
— Rosknhain a Co. v. CJommon* 
wealth Bank of Austraxia, [1922] 
V. h. a. 787 ; 31 C. L. li. 40.— 
AUS. 

162 ill. Error in calculation 

of instalment .] — Continental Guar- 
anty Corpn. of Canada v. Vance, 
[1928 1 I D. L. It. 1134.— CAN. 


162 iv. .1 — The fact that 

an Instrument In the form of a pro- 
missory note contained a promlso by 
tile payee written on tho back thereof 
to. accept payments by statfid Instal- 
ments : — Z/eW : not to prevent It from 
being a true promissory note. — Jack- 
son v. Dignky, (10311 l l3. L. It. 542 
fl9301 3 W. W. a. 460 ; 39 Man. L. K. 
201.— CAN. 
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209a« Pltf., who was a Pole, 

& could not read £fnglij9h unless it was printed, 
bought goods from one A. Cohen, & certain 
cheques were made out in favotir of “A. 
Cohen ** by a clerk in the employment of 
pltf. & were signed by pltf. The clerk after- 
wards forged the name of the payee by 
inserting ** S ** before “ A. Cohen ** & forged 
the indorsement & got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft, to the use of pltf. : — Held : 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious | 
person pltf. was entitled to recover. — G old- j 
MAN V. Cox (1924), 40 T. li. R. 744 ; 09 i 
Sol. Jo. 10, C. A. I 

Anmtaiirm Ueld, yiiiigHby v. Diwlrict Bank Ltd. (li)3X), ! 

47 T. L. R. r»H7. 

215. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; McDonald v. Nash, [1924] 
A. O. 626. 

240. Add. Ayinotaiion : — Apld. Mason v. Lack 
(1929), 140 L. 'J\ 690. 

240a.. .] — An instrument purporting to be a I 

bill of exchange was drawn by pltf. At [ 
tlie time when deft, accepted it there was 
no other name upon it, the only indication 
of a name being that it was payable at 
a certain bank at which, in fact, deft, had 
no account. On a claim by pltf. for the 
amount of the alleged bill : — -Held : (1) since 
the document was not si;med by the person 
giving it & addressed to tlio person who \^as 
to pay it, it was neither upon the autht»ritios 
nor within 1882 Act, s. 3, a valid bill of 
i^xcliange ; (2) it was a good promissory 

note ui)OU wliich, after ainondmeut of the 
stateniont of claim, pltf. was entitled to 
recover. — M ason v. Lacjk (1929), 140 L. T. 
696 ; 46 T. L. II. 363 ; 73 Sol. Jo. 284. 

241. Add. AnnoLaliona : — Consd. lx>ndon & Mont- 
rose Siiipbuilding & Repairing Oo. v. Barclays 
Bank ( 1025), 31 Com, Oas. 07, Refd. Slingsby 
V. Wes tmiiKster Bank, Ltd. (1930), 47 T. L. R. 1 . i 

242. Add. AnHotalions : — Refd. Lloyds Bank v. i 
Ohai'tered Bank of India, Au.strolia & China, 
11920] 1 K. B. 40 ; Slingsby v. Westmiuster 
Bank, Ltd, (1030), 47 T. L. B-. 1. 


242a« Cheque drawn by Government offlolal 

on Bank of England — ^Dividend warrant for 
interest on War Loan.] — ^The first pltf., who 
was an executrix &; a beneficiary under a 
will, received from the Bank of England a 
wari*ant for interest on War Loan, the 
warrant being crossed “ & Oo. Not negoti- 
able ** & being expressed to be “ A/c Harry 
Turner, deceased.*^ She signed the warrant 
<fc sent it to the exor.’s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warrant into his own 
account with deft, bank, representing to the 
bank that it was a repayment of a loan which 
he said lie had made to the first pltf. In an 
action against the bank to recover the 
amount: — Held: (1) although the drawer 
of the warrant was an official of the Bank of 
England on which it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted a “ cheque *’ ; 
(2) the word “ dividends ” in Bills of Ex- 
change Act, 1882 (c. 61), s. 95, included 
interest on Government stock. — Slingsby v. 
Wkbtminsteb Bank, Ltd., [1931] 1 K. B. 
173 ; 100 L. J. K. B. 195 ; 144 L. T. 309 ; 
47 T. L. R. 1 ; 36 Com. Cas. 54. 

251. Add. Annotation : — Consd. Mason v. Lack 
(1929), 140 L. T. 696. 

252. Add. Annotation : — Refd. Mason v. Lack 
(1929), 140 L. T. 696. 

264. Add. Annotation : — Refd. Mason v. Lack 
(1929), 140 L. T. 006. 

256. Add. Annotation : — Consd. Mason v. Lack 
(1929), 140 L. T. 696. 

292a. Memorandum for purchase of goods.] — 
Held : an agreement, & not a promissory 
note.--ELLis v. Ellis (1820), Gow, 216, N. P. 

295a. Statement of sum borrowed & received — 
“ Which I promise never to repay.'*] — Held: 
pltf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note. — Anon, {circa 1716), cited in 
2 Atk. at p. 32 ; 26 E. R. 416, N. P. 

Annotation : — Befd. SiuipBon v. Vaughan (173tf), S Atk. 31. 

297a. Acceptance of bill without drawer or 
drawee.] — Mason v. Lack, No. 240a, ante. 


Part III. — Classification of Instruments. 

841. Add. Annotations : — Refd Sutters v. Briggs, [1922] 1 A. O. 1. Mentd. The Joaunis Vatis 

(1921), 91 L. J. P. 182. 


PART II. SECT. 2, SUB-SECT. 2. 

232 1. Bill acerpted ,] — An In- 

atruniont purportlnB to be a pro- 
mlBsory note, in which there te no 
niontion of a drawee, may become a 
bill of exchanffc tf acceptance 1h on- 
dorned tlicrcon by a third party. A 
person whr> Uju.s endorses an acceptance 
thereby admits himself to be a drawee 
3: becomo.<i liabio under It, eron though 
he is not xnuned os a drawee, provided 
ncoeptauce by him is not inoonBistont 
with the address on the bill of exohan^. 
The acceptor haviug nlguitled his 
acceptance is estopped from coidcndiuK 
that ho is not the drawee. — J ouksh- 

OllANPJU DHAR V. hlAUAMAtAD iBRAUIM 

(192»). I. L. XL 67 Calo, 896.—IND. 

PART II. SECT. 4 , SUB-SECT. 1. 

ttl. .] — Nouimim Luhbxr 

Co., Ltd. V. Blkicu, Niouols A 


SnEPARi) OSaek.), 11020) 4 1). L. B. 274 
2 W. W. II. 538 ; rcf^.. 110201 2 D. L. R 
G98.-~CAN. 


PART 11. SECT. 4, SUB-SECT. 2. 

I sd. Prowimory note for interest in 
; patent right — Form of indorsevient .) — 

' Uax^aouisr V. Murphy (Ont,). 110281 
4 D. L, U. 818 ; reesd.. 11920] 2 D. L. It. 
124 ; S. Q. It. 288,—CAN. 


I PART II. SECT. 5. 

1 1 i. Foilmreti by lien affrtiPtent.) 

A ibH'umeat which sathdles the 
' statutory doftnltion of a pn^missory 
1 note is not pn*vented from beinff a 
true pwinistu^rj’ note by the fact that 
' it is folluwt^d on i.he same paper by a 
; collateral ajnvenient, if such agreement 
j dooN uot> qualify' the obligation of the 
I maker of the note or restrict the note's 

2 


I negotiability. — B ank of Nova Suotia 
r. Luilpott, [1030] 2 W. W. It. 128 ; 
4 r>. L. R. 148 ; 21 fcJ. L. R. 473.— 

CAN, 

PART III. SECT. 1. 

i 80 . Cheque payable to ** oasii or order.**) 
j — Held : payable to bearei, — Judmaier 
e. Standard Bank op Canada (Alta.), 
I 11927]! W.W.R. 970,-— CAN. 


PART III. SECT. 3. 

w, Vravm on resident in British 
I India — Whereoer ^ctwn.) — A bill of 
; exchange drawn upon a resident ot 
I British India is an inland instrument 
’ irreepectlve of the place where it waa 
; drawn.— Kidston (A.-G.) Co. v. 
I SJSTO Bros. (1920). L L. R. 57 Gak. 
i 730.— IND. 
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Part V. — Computation 

44>la» — ,] Where a promis- 

Bory note, repayable by instalments, provides 
that if any instalment should not be paid 
“ punctually the whole of the balance is 
inunediately to become payable, the use of 
the word ** punctually ** does not deprive the 


of Time of Payment. 

maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “ in every case 
where the bill itself does not otherwise 
pi*ovido.*' — SCHAVBIUKN V. MOEUIS (1921), 37 
T. L. B. 366. 


Part VI. — Acceptance. 


456. Add. Annoiation : — Refd. Mason a. Lack 
(1929), 140 L. T, 696. 

468. Add. Annoiationa : — Refd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 693 ; McDonald v. 
Naah, [1924] A. 0. 625. 

508a. .] — Defts., merchants in London, 

were in the habit of purchasing goods for 
G., a merchant at Petersburg, which they 
consigned to pltf., his agent at Hamburg, 
& they drew bills to the amount, pursuant 
to the credit established for them. In such 
course of business, they consigned Brazil 
sugars & indigo to pltf. for G. A; other 
merchants at Petersburg, & transmitted the 
bills of l.'uling, & drew bills to the amount ; 
upon which pltf. informed tliem, that he 
protected their drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those cocusigned to G. ; 
that ho accepted the draft for the amount of 
such goods provisionally, under the guarantee 
of defts., inasmuch as the su, 7 ir,^ against 
wliich the bill was drawn were not, as ordered 
by his princijial, Havannah, to the am >u/,\t 
of which ho wfis authorised to accept, hwh 
Brazil, respecting which he had no directions ; 


that ho would communicate with his principal 
on the subject, & inform defts. of the result. 
Such communication being made, G. at 
Peteiisburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
theii‘ amount, Sc reprise defts. from their 
guarantee. Pltf. .also informed defts. of their 
drafts, drawn on him against goods, being 
confirmed Sc acknovvledged by other mer- 
chants at Petersburg, for whoso account they 
were drawn. Upon the bkpey. of G. & an 
action by pltf. against defts., for the amount 
of the bill which he had paid : — Held ; pltf. 
was to be considerc'd as having accepted 
the bill, not for the a(.*rount of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of f.he order for the Brazil, 
instead of the Havannah sugars ; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg^ not upr>n del‘t»s., 
against whom, (jonsequently, no actu^n cruild 
h<! maintained. — LouAtAN'r^ v. Kouotdmont 
(1840), 0 Bing. N. 0. 253 ; 8 Scott, 620 ; 0 
L. J. G. P. 158 ; 133 K. R. 100. 

545. Add. A iwolallon : Sassoon v. Inter- 

national Banking (Jorpn., [1927] A. C. 711. 


Part VII. — Inchoate Instruments. 


565. Add. Annoiation : — Consd. McDonald v. Nosh, I 

[1924] A. 0. 625. j 

563. Add. Anru)iation : — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

566. Add. Annoiationa : — Consd. McDonald v. 
Nash, [1924] A. 0. 625. Refd. Lickbarrow 
V. Mason (1793), 6 Eaiit, 20, n. 

567a. .] — Re Gooch, Ex p. J udd, No. 2096a, 

poet. 

567b. .] — McDonald (Gerald) & Co. v. Nash 

& Co., No. 2096b, post. 

668a. Effect of 1882 Act, s. 12.]~-F,, a 

financier, L., a distiller, D. &; M., a firm of 
shipbrokers, Sc one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.8. or at 
some point from which it could easily be 


smuggled into the U.8., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer f<»r JC2,565 ; F. 
advanced £256 as a deposit on the pureliase. 
On Oct. 26, 1927, an agreement was «rntcr«ul 
into between F., L. Sc D. Sc M., whensby L. 
agreed to sell to D. Sc M. 7,500 cases of whisky 
at 27a, Od. a case free on board at Leith or 
Glasgow to be delivered cx warehouse not 
later than Nov. 26. D. Sc M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be ma<le by a 
bill for £5,500 diawn by F., accepted by A. 
& indorsed to L., Sc a second bill for £4,812 
accepted by A. Sc D. Sc M., both biUs to be 
payable ninety days from Nov. 26, Sc to be 
drawn Sc accepted on Oct. 26 Sc handed to L. 
to hold as security until ho should ham! the 


PART VI. SECT. 2. 
sm. JffCfpiaTice htt vHfe,] — Held: 
not binding on husband. — E oclbs v. 
AfKRCHANTB Bank of Canada. 11923] 
3 D. L. R. 1108 ; 62 O. L. R. 188.— 
CAN. 


part Vt SECT. 8, SUB-SECT. 1. 
•p. Indoraemeni ** teriU accept on 
eurival of goods.”} — Held : the words 


when applied to » bill on demand i 
meant ‘^will pay/* 6; no further 
acoeptanco was necessary. — Udm- i 
PEIRETH V. Tatloh, 11921] N. Z. L. It i 
343.— N,Z. 1 


PART Vll. SECT. 1. ! 

8S6 vl. it place of payment .} — ; 

Where instead of handing over a note, I 
applt.*s solr. filled in a place for pay- 1 

8 


ment. ix. discoiniU;d It with rosp. & 
kept the money, Hl peikp. llllod In his own 
uaino as payee, 3c the note was not jmld 
at maturity & no notino of dishonour 
was given to appit. ; — /Jrifl : the solr. 
liad no authority to iiegotiato the note, 
& reap, had no authority to fill In hit 
name os payee, 3c he could not rer^over 
from ^plt.— K nust v. Abbot, 11 923 J 
N. Z. L. U. 1072.— N.Z. 
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shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to 
lend D. & M. £2,500 (£1,000 at 8 per cent, per 
annum & £1,500 at 40 per cent, per annum 
interest) for the purchase of the steamer, 
the loan to be secured by a. first mtge. on the 
steamer. P. agreed to lend B. & M. £1,000 
at 40 per cent. per annum interest to be secured 
by a second mtge. on the steamer. D. & M. 
agreed to insure the steamer for £1,000 
against all risks including seizure or con- 
fiscation & £2,600 ag/tJnst marine risks & 
deliver to L. cover notes for £1,500 & £1,000 
& to P. a cover note for £1,000. P. & L. 
agreed jointly to undemrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
ra<;e exceeding thirty guineas per cent. 
D. & M. agreed to provide £1,000, the 
ostiraat(?d balance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the agreement two 
documents undated, & purporting to be bills 
of exchange, though written upon unstamped 
pmjcr, wt^re sent to L. ; both were headed 
“ London *’ ; one was drawn by P., accepted 
by A., A indorsed by P., k. was for £5.600, 
payable ninety days after date ; the other 
not signed by any one as drawer ; it was 
mjcopted by A. & by D. & M., & was for 
£j,8l2 payable ninety days after date. 
Belay having occurred in naming a liner to 
take delivery of the whisky & in equipping 
the steamer for the adver.ture, I4. gave to i 
B. & M, a delivery order addre^ssed to the | 
kee],)er8 of tlie bonded warehouse where the | 
wliisky was in stoi'o. B. & M. irn!uedia1.ely 
pledged the whisky for £500. P. liearing 
of this paid off t he loan k took a transfer of 
the delivery oi'der. The so-called bills of j 
exchange for £5, .500 k £4,812 wei’o sent to L., 1 
who was :it Lausanne. ,tle struck out I 
“ London ” & substituted “ Lausanne,*’ added j 
Dec. iis th(3 date of each, k signed his name | 
as the drawer of the swond, k stam}>od them 
both as foreign bills; — Held: (1) the so- 
<’alled bill for £5,600, being drawn, accepted 
k indf^u’sed in this country on unstamped 
paper*, \v;is void by Stamp Act, 1891 (c. 89), 
88. 2, 87 (2), 88 (1) ; (2) the so-called bill for 
£4,812 though valid in other I’espects, as a 
foreign bill, notwithstanding 1882 Act, s. 64, 
was invalidated by L. having added a date 


not in accordance with the contract, k was 
not protected by 1882 Act, s. 12.-^Poster v, 
Driscoll, Lindsay t\ Attpield, Lindsay v, 
Driscoll, [1929] 1 K. B. 470 ; 98 L. J. K. B. 
282 ; 140 L. T. 479 ; 45 T. L. R. 185, C. A. 

577a. .1 — Where a bill of exchange on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, k the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange k negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
blank or fully filled in when presented to the 
drawer for signature. — D unn (M.), Ltd. v. 
Jefferson (1925), 09 Sol. Jo. 696, 726. 

584. Add. Annotation : — Refd. Guildford Trust v, 
Goss (1927), 136 L. T. 725. 

585. Add. Annotation: — Refd. Greenwood v. 
Martins Bank, Ltd. (1981), 47 T. L. R. 007. 

587, Add. Annotation : — Dbtd. Jones v. Waring k 
Gillow, [1926] A. C. 070. 

588a. Particular purpose — Fraudulent use for 

another purpose.] — A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi- 
cate would be subsequently affixed k the 
cheque used for the oi*dinary business of the 
syndicate. It wa.s made payable to another 
partner, & was indorsed by a thii'd partner, 
who believed tiio same as the drawer, well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate k us<m 1 the cheque for the 
purpose of raising a loan from money-lenders, 
for whicii ho gave a promissory note binding 
him to repay an agreed sum by monthly 
instalments. Whim one of the instalments 
fell due, the cheque was tendered in payment 
k was dishonoiu'ed upon presentation, k 
the money-lenders then sued the drawer k 
the indorser : — Held : the drawer k in- 
ilorser were liable on the chetfue, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 
k as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, tlie cliequo could not 
be regarded as a document given in escrow. — 
Guildford Trust, Ltd. v. Goss (1927), 130 
L. T. 725 ; 43 T. L. R. 107. 


Part VIII. — Delivery. 

596, Add. Annoiaiion : — Refd. McDonald r, Niish, I Chartered Bank of India, etc. (1927), 44 
[1924] A. C. 626. j T. L. R. 165. 

I 643. Add. Annotation : — Expld & Distd. Jones v. 
696. Add. Annotation -Refd. IJoyds Bank r. I Waring k Gillow, [1920] A. 0. 070. 


PART vni. SECT. 3. SUB-SECT. 1. 

698 11. .1 — Extriusio evideuce is 

always admissible to show dollvory In 
OHorow. — IwpKiUAL Bank r. Heis’z. 
Imperial Hank v. Hundt, 11930] 1 
D. L. U. 339 ; 04 O. L, U. 452.—CAN. 


PART Vni. SECT. 4 , SUB-SECT. 1.— A. 

611 vlii. .1 — Oralevidonoe is not 

adiuisKiblo to show an agroutnont cou- 
toniporaueous with tho making of a 
n(>ti> that the lialdlity of tho maker is 
ooDtiugont on the hapji^nlng of some 
event. — Uutiiknian Farmkhs Ex.b- 


VATDR Co, V. GNIAZnOSKI. [1922] 3 
W. W. n. 19; 08 D. L. R. 050; 32 
Man. L. R, 322.— CAN. 

628 i. Until death of maker. h- 

Bonuam r. Bonham (1920). 48 O. L. R. 
434 ; 57 D, I,. R. 459 ; 19 O. W. N. 
208.— CAN. 

637 iv. .1 — Evidence of alleged 

conditions attached to tho payment of 
a promissory note, e.g. payment out of 
a particular fund, ta not adraiflaible, as 
it would vary the terms of the ^^tteu 
document. — Qcqoisbrro v. Webeb, 


4 


11921] 1 D. L. B. 335 ; B \V. W. R. 
137 ; 18 Soak. L. It. 0.— CAN. 


638 j. Ejccludino liabilUv if goods 
rejected .] — An action by payee against 
tbe maker of a promissory note given 
for tho price of goods was dismissed, 
on the CTound that deft, bad exercised, 
as under a contempomneous oral 
agreement he was entitled to do, the 
right of rcleeting k returning the 
goods. — National Manufactukino 
Co. V. Stkpa, (19221 1 W, W. R. 814 ; 
C5 D. h. R. 284 ; 17 Alto, L. K, 398.— 
CAN. 
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Part IX. — Capacity and Authority of Parties 


687. Add, Annotaiimi : — Reid. Kreditbank Cassel 
G.m.b.H. V, Schenkers, [1920] 2 K. B. 450. 

691a. .] — Re Adansonia Fibre Co., 

Miles’ Claim (1874), 9 Ch, App. 035; 43 
L. J. Ch. 732 ; 31 L. T. 0 ; 22 W. H. 889, 
L. JJ. 

Annotation : — CoDSd. Yorkshire Bankingr Co. t?. Bcatson 
(1880), 5 O. P. D. 109. 

691b. .] — Fleming v, McNair (1812), cited in 

3 Dow, at p. 229 ; 3 B. R. 1048, H. L. 

Annotations: — Consd. Davison v. Robertson (1815), 3 Dow. 
218. N.F. Yorkshire Bankln^r Co. v, Beatson (1880), 

6 C. P. D. 109. 

692a. .] — In order to tako a case out 

of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of tlie firm, 
for a transaction incident to the bu.siness of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he bo a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at ’.he time ho received them, 
that the transaction was a private contract 
not within the scope of the partnersliip. — 
Bunarsee Dass V, Oholam Hossein (1870), 
13 Moo. Ind. App. 358 ; 20 B. R. 585, P. 0. 

693a. .] — Sutton v, Gregory (1797), 

Peake, Add. Cas. 150 ; 170 E. R. 220, N. P. 

694a. — If one partner draw or 

indorse a bill in the partnership name, it 
will primdfacic bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, \inlcss thta*;' be ovi- 
dence of covin between such separate dt bt«>r 
creditor, or at least of the want of authority, 
either express or to bo implied, in the debtor I 
partner to give the joint security of the firm 
for his separate debt. — Ridley v. Taylor 
(1810), 13 East, 175 ; 104 E. R. 330. 

Annotations: — Consd. Frankland r. flR30), 1 

Knapp. 274 ; lie Acraman, Ex p. BnsheU (1H44). 3 Mont. 
I). & Do G. 615. Distd. Lovorson v. Laiio (1862), 13 
C. B. N. S. 278. Reid. Lloyd v. Ashby (1825), 2 C. & P. 
138; Wfntlo v. Crowtber (T831), I Or. ik J. 316; lie 
Riches, Exp. Darlington District Joint Stock Banking Co. 
(1865), 34 L. J. Bey. 10, 

694b. .] — Bills drawn by one 

partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove cither a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed. — Fiiankland v. 
M'Gusty (1830), 1 Knapp, 274; 12 E. R. 
324, P. C. 

Annotations : — Consd. lie Wardloy & Rodtjon, Ex p. Thorpo 
(1836). 2 Deao. 16. Reid. Loveraon v. Lano (1862), 13 
C. B. N. S. 278. 

694c. Note made for self & partner — Partner 

bound.] — Lane v, Williams (1692), 2 Vern.* 
277 ; 23 E. R. 779 ; siibaequenl proceedings 
(1693), 2 Vem. 292. 

Annotations Consd. Devaynes v. Noble, Slcoch’s Cose 
(1816), I Mer. 539. Reid. Bank of Anstralaaia v. Breillat 
(1847), 0 Moo. P. C. C. 152. 

694d. .] — Smith v. Jerves & 

Baily (1727), 2 Dd. Raym. 1484 ; 92 E. R. 
464 ; sub nom. Smith v, Baily, 11 Mod. Rep. 
401. 


695a. With addition of partnership 

name — Firm bound.] — Galway (Lord) v. 
Matthew & Smithson (1808), 1 Camp. 403 ; 
170 K. R. 1000, N. P. ; auhaequent proceed^ 
inga, sub nom. Gallway (Lord) v, Mathew 
A: Smithson, 10 East, 264. 

Annotations: — Consd. Booth v. Qtiin 8r Janney (1819), 
7 Price, 193. Apld. He Clarko, Ex p. Buckler (1814), 3 
L. T. O. S. 284. 

696a. ,] — In an action against partners 

on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. Tlie liability 
of the parties may be collected from their 
course of business So other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufilcicnt for tlie otluir partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill In cpiostion violated 
liis private instructions in so doing. — 
South Carouna Bank v. Case (1828), 8 
B. & O. 427 ; 2 Man. So Ry. K. B. 459 ; 108 
E. R. 1101 ; 7iom, South Carolina Bank 
V. Case, Beckiwt ??. Same, Dan. So LI. 103 ; 

0 L. .T. O. S. K. B. aoi. 

Annotations: — Ezpld. Smith r. Craven (1831), 1 Or. & J. 
.iOO. Dbtd. Nicholson r. lilckofcts (1860), 2 E. Sc E. 497. 
Consd. He Adannonla Fibre Milon' Claim (1874), 9 
9 Oh. App. 035 ; Yorkshlro Banking Co. n. (1880), 

5 C. P. 1). 109. Refd. Vore y. Ashby (1829), 10 B. & C. 
288 ; Bockham t?. Knight (1838), 4 Bing. N. O. 213 ; 
Trueman v. Lodor (1840), 11 Ad, 6c El. 589. 

698a. After dissolution.] — A bill drawn 

So accepted after dissolution of partnership, 
though dal/Od before, does not bind the 
retiring partner. — W right v. Puliiam ( 1816 ), 
2 Chit. 121 ; aid} nom. WiMGiri’soN r. Pullan, 

1 Stark. 375 ; 171 E. R. 501. 

70ta. .]~-A bill, though drawn on 

a partnership, So accept<.»<I by one of the 
partners, if for a separate (h?bt of one of them, 
shall not bind the ])nr(nership, if the party 
knew the consideration of the bill. Aliler, 
if in the hands of a bond firi.e indoi'see without 
notice. — ^W ells v. Mastkuman (1799), 2 
Esp. 731 ; 170 B. K. 512, N. P. 

Ann/)tations Refd. LeverHon v. Lane (1862), 13 C. B. N. S. 
278 ; Ellston v. Deacon (1860), L. U. 2 C. l\ 20. 

701b. .] — A part/nershii) accept- 

ance, given in discharge of the several debt of 
one of two partmirs, cannot bo proved against 
the joint estate, by a person who took it in 
discharge of such several debt, though it was 
left for acceptance at the liouso of business 
of the iiartnership, Sc thence returned 
accepted, unless the holder makes out tliat 
it was accepted in the partnership name, 
with the knowledge So assent of tlie other 
partner, — Re O’Neill, Ex p. Gouluing 
(1829), 8 L. J. O. S. Ch. 19, L. C. 

Annotations : — Refd. LeverHon v. Lano (1802), 13 C. B. N. S, 
278 ; He Riohe.<) & MarHhall’H TniHt Deed, Exp. Darlington, 
etc.. Banking Co. (1865), 4 Do G. J. & Sm. 581. 

702a. Bill not addressed to partnership 

address.] — Deft., a choesemong£»r at A., 
carried on at W. the hosiery trade in pfwtner- 
ship with O., but in his own name. C. 
accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
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.1— Pope v. Fbaseb, (1923) 3 W. W. R. 754.~-€AN. 
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partnersl]^, & which wa43 addressed to deft, 
at A. : — Meld : the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the partnership btisiness 
was carried on. — S tephens v. Reynolds 
(I860), 6 H. & N. 613 : 29 L. J. Bx. 278 ; 
2 L. T. 222 ; 167 B. R. 1283 ; avbsequent 
proceedings, 2 F. & P. 147. 


Annotations : — Oonid. Yorkshire Bankiaflr Co. e. Beataon (1). 
lioedfl & County Bauklniir Co. v. Same (1879), 4 0. P. D. 
204. Befd. Yorkshire Banking Co. v, DeaUon (1880), 5 


709a. Not for partnership purposes — 

Firm not bound.] — S heppard v. Dry (1840), 
cited in Byles on Bills, 18th ed., p. 66, n. (Z). 

713a. For private debt — Firm not 

bound.] — Arden v. Sharpe & Gilson (1797), 
2 Bsp. 624 ; 170 B. R. 442, N. P. 

71Sb. .] — Ridley v. Taylor, No. 

004a, ante* 

713c. Bill or note indorsed by partner in own 

name.] — S outh Carolina Bank t?. Case, 
No. 6u6a, ante. 


722. Add. Annotation : — Refd. Underwood v. Bank 
of IJverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776. 

726. Add, Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1031), 47 T. L. R. 607. 

734. Add. Annoiaiiona : — Distd. Goldman v* Cox 
(1924), 40 T. L. R. 744. Refd. Jones v. 
Waring & Gillow, [19261 A. 0. 670. 

787. Add. Annotation : — Refd. Tones v. Waring Zt 
Gillow, [1926] A. C. 670. 

746. Add. Annotations : — Consd. Goldman v* Cox 
(1924). 40 T. L. R. 423; Reckitt v. Barnett, 
Pembroke & Slater. [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V. Barclays Ba^, [1924] 1 K. B. 776; 
Australian Bank of Commerce v. Perel, [1926] 
A. C. 737 ; Jones v. Waring & Gillow, [1926] 
A. C. 670 ; Fenton Textile Assocn. v. Thomas 
0929), 46 T. L. K. 261 ; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 10. 

766. AcZd. Annotations : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] I K. B. 775; Reckitt v. Barnett, 
Pembroke & Slater, [1928], 2 K. B. 244. 


767. Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1024] 1 K. B. 776; liiggett (Liverpool) v. 
Bart'lays Bank, [1927] 137 L. T. 418; IJoyds 
Ihuik V. (Tiarterod Bank of India, Australia & 
China (192S), 97 L. J. K. B. 609. 


769. Add. Annotation : — Retd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


76Sa. •• Directors ” added after stgna* 

turee — Acceptance by eompany — ^Drawer re- 
quiring indorsement by directors.] — A bill of 
exchange addressed to a limits co. was 
accepted in the following form : “ Accepted 
payable at the W. Bank — ^A.B. & C.D., 
mrectors — Fashions Pair Exhibition, Ltd.** 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
the co. Accordingly the same two 
directors signed the bill also on the back, 
** Fashions Fair Exhibition, Ltd. A.B. A 

O. D., directors,” & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that It was “ duly indorsed 
by two directors of the co. as requested by 
you.’* In an action against A.B. & C.D. 
as indorsers of the bill : — Meld : (1 ) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no ^ater validity to the 
bill than was already contained in the 
acceptance, & therefore under 1882 Act, 
8. 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
“ directors ** must be treated as a word of 
description only A not as excluding their 
liability; (3) the ct. were entitled to look 
at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defte. by indorsing 
intended to guarantee the payment of the 
bill. — EUiioTT V. Bax-Ironside, [1926] 2 
K. B. 801 ; 94 L. J. K. B. 807 ; 133 L. T. 
624 ; 41 T. L. R. 031, O. A. 

Annotation : — Aa to (1) Comd. RetUe v. Dunster & WakcAeld 
(1927), 43 T.L. R. 770. 

763b. “ Receiver ” added after signa- 

ture.] — ^Pltf., who had been appointed re- 
ceiver on behalf of the dobenturo-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by “ R., Receiver, 

P. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., A pltf. had stated that it must be 
♦•clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves” : — 
Hold : (1) the above were not ” surrounding 
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708 va, *• PreHdent " 

** Mor/* added after algnaiurea.] — Held : 
tho iDdlYidual deftM. wore peraotiaJly 
liable on tho noto. — L oczka v. Rothr- 
NiAN Farmers* C)o*orRRATiVK Oo., 
LTD., ri»221 2 W. W. ll. 782 : 08 
D. L. R. 63d : 32 Man. L. K. 137.— 
CAN. 


763 vb. 

” Secy.** added after aif/naiurea *] — 
Whether thone Aiiming a promlMory 
note algned it as ofAciali of a limited oo. 
or OB Indiridnaie, is a question of intent, 
the intent must be (pothered from 
the faoo of the doontnent itself. Sc 
where, on a isories of notes made to 
tho same person at one time, a 
rubber stamp oontaininar tho name of 
the 00 . ^ two linoB was Impteesed on 


tho notes Sc the signers signed on the 
two linos & added the words “ Pi’es.'* 
& *' Socy.’* after tbelr signaturo- & 
were In fact the president Sc secretary 
of the 00 . rosjHKjUvely : — Held : tho 
notes wore made by the co. — S chaffer 
V. Tubby, Smith & Co., Ltd., 11924 1 
1 D. h. R. 468 ; 1 W. W. R. 213.— 
GAN. 


768 VO. **Direcior** <k 

** Secretary ** added after aianeduree. 1 — A 
promissory note was granted In the fol- 
lowing terms ; ** Four months after date 
\ve promise to pay. . . 10. D.) Director, 
|E. P.J Secrota^. The Fraserburgh 
Empire Ltd.** The body of tho note 
Sc the words appended to the signatures 
had all been written by the same per- 
son, not one of the signatories, before 
slgnatjure : — Beid : the two signatories 
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were personally liable. — B rrbnkr v. 
Hbndrrsor, [19251 8. C. 643.— SCOT. 

763 V d. “ Managing 

Proprietor *' added after aignaiure. \ — 
A suit was brought on three huudis run- 
ning in the following form : *' 56 di|^8 
after date I promise to pliy 8. C. F., 
or order the sum of R.*s 600, only 
for value received in cash (signed) 
G. V. Am Managing Proprietor, 
O. & B. Friends, 8. Rd. Bombay 
No. 4 ** : — Held : the only person liable 
on these hnndis was G. v. A. who had 
signed them Sc not any alleged firm 
passiiw under the name of 0. Sc B. 
Friends, Sc the words Managing Pro- 

S rietor, etc., were merely added as a 
esoription of his occupation Sc busi- 
ness address.— SiTABAM Krishna 
Padhtb V. CmKANDAS Fatehohand 
(1928), I. L. R. 62 Bom. 640.— IND. 
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oiicunwtancei ** from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone ; (2) the words** Receiver, F. Ltd” 
were words of description only, & the bills did 


not purport to have been drawn on behalf of 
the CO. ; (3) pltf. was entitled to recover 

against defts. upon the bills. — KiSTTiiB v. 
Dunster WAKr:FiEi.D (1927), 13S L. T. 
158; 43 T. L. R. 770. 


Part X. — Consideration. 


772. Add. Annotation: — As io (1) Refd. .Tones v. 
Waring & Gillow, [1920] A. C. 070. 

778. Add. Annoiaiions : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; Sutters tf. Briggs, [1922] 
1 A. 0. 1 ; Re Farrow’s Bank, [1923] 1 Ch. 41. 

801. Add. Annotation : — Refd. Sutters i». Briggs, 
[1922] 1 A. C. 1. 

803. Add. Annotations : — ^Dlstd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. Mon- 
crieffe (1920), 43 T. L. R. 32. Held, Robinson 
V. Marsh, [1921] 2 K. B. 640 ; Sutters v. 
Briggs, [1922] 1 A. 0. 1. 

823. Add, Annotation .‘-—Refd. Stott v. Shaw & 
Ix^c, [1928] 2 K. B. 26. 

826a. .] — Mas(' 'Rentias v. Mercantile JIank 

OF India, Ltd , Da Silva v. Mkucantile 
Bank of India, Ltd., No. 8i3a, post. 

837. Add. Annotation : — Refd. Sutters v, Briggs, 
[192211 A. C. 1. 

848a. Fraudulent pledge of debentures- Surrender 
for renewal — Rights of pledgee.] -A man, 
entrusted with (’ei-tain debentur<^ securities 
for the purpose of collecting the inkTC'st on 
behalf of the own(*rs, by means of forged 
endorsements pledged all the debentures 
with his bankers to secure his own j'^oebted- 
ness. Later the debentures, which cen- 
stituL^d negotinble instrunient/S, were xur- 
rf'udered 1)y the bank to the issuing autliority. 


who exchanged them for now dobonturos of 
the same total value. All the new' instru- 
ment's were issued directly to in tlu^ 
name of the sunimdering bank, So clear 
of all j)revious endorsements. The original 
setMirities were then caneolhal So retained 
by the makers. Ijater the said bank at the 
request of the pledgor of the securities en- 
dorsed the new inslruTuents over to aimther 
bank, the present I'ospondonts, to whom he 
had traiLsterred ids Joan account. On a 
claim by the ow'n(*rs of the original deben- 
tures, the present appits., for the delivery 
to them of the mnv in.struments by resp. 
bank: — Held: then' was nothing in the 
eiivumstances of tJ)** transaction to put rasps, 
on inquhy. Tlio issue by the m/ikei*s of ilie 
“ renewal ’* debentures rA)nstitut(*d in effect 
a n<‘W contract between them Sl, the lirst 
bank, A, resj). bank ix^ing bolders in due 
course of tluwe instinunents, appits. Imd no 
riglit of action .against them. 3’he “ re- 
newals ” WT'iT* in form *V in substances new 
& independent obligations in .substitution for 
those under the surrernlered instrunients. 
MasCARKNITAH V. MERdANTTLE BANK OF 

India, Ltd., Da Stta'a v, MEiuJAN'iTT.iij Bank 
OF India, Ltd. (19.31), 17 T. L. H. 011, l\ V. 

868. Add. Annotation .-—Conscl. Jones v. Waring & 
Gillow, [1920] A. 0. 070. 


PART X. SECT. SUB-SECT. 3. | 

795 i. Forbearance to auc — Surety .] — ! 
Held : the grlving of a note to avoid suit ‘ 
contituted deft, a priucipol debtor, & | 
his equities oa a surety were ffone, — ; 
At.uawcr TnusT Co. v. Johnson, 
fl920J 2 \V. W. R. 800 : 15 Alta. L. K, 
479.— CAN. 

796 ii. — — Note (riven by vice- 
prcsidml of comjiany vrife.] — Outer 
Skkvick t»iL Co. r. IIUBKL, fl931] 2 
D. L. 11. 18.3.-- CAN. 


PART X. SECT. 1, SUB-SECT. 4. 

•t. Extension of credit.] — Fuixeu & 
Co. V. Holland (N. S.) (1910), 9 

E. L. R. no.— CAN. 


PART X. SECT. 1. SUB-SECT. 6. 

•V, Sale of improvements by ffwtb 
claim deed.] — Dcbe r. Mobnrault 
(1920), 48 N. B. R. 200 ; 65 D. L. R. 
512.— CAN. 

IX. Giving credtt .] — In an afjtlon 
upon promissory not^ made by defts. 
hUHband & wife, in favour of pltf?j. 
wboleeale mcrohant«. It appeared that 
in Mar. 1921, the wife deft, who had 
been oarryink on a retail busineo^, 
made an afudirnment under the Bkpey. 
Act, & shortly afterwards made a 
proposed to compound her debts at 
35 cents in the dollar, to be paid iu ten 
equal monthly instalments. The com- 
potion was duly approved by the ct. 
Pltfs. were among tne creditors. The 
debtor did not complete the com- 
p^tlon payments wftblo the times 
proposed, ft the final payment was not 
xnMe until Aug. 1923. After the 
oompoaltion was approved, the debtor 


continued to do bUidneHS, & made Home 

S urchnses from pltfs. Jii Sopt. 1922, 
10 debtor proposed to buy a laiwe 
quantity from pltfs. on credit, but 
pltfg. refused to give credit for the 
quantity desired unlcsa defts. would 
make Ronio settlcmont of the old dcot, 
i.f. the unpaid balance of pltfs.' com- 
pound claim. Defts. thereupon signed 
the promissory notes now suod upon, 
delivered them to pltfs., & rc'celvod a 
new supply of goods upon the cretllt 
tliey doatred : — IlcUl : the notes were 
not made for the accommodation of 
pltfs. ; but, though representing a 
compromised debt, were In fact rnadt? 
In consideration of the giving of credit 
in respect of the new sale, & that was 
sufficient oonBlderalion to support the 
notes ^ to render defts. liable. — 
Chamandy Buothkks, Dtp. u. Alhert, 
11928] 2 D. L. K. 577 ; 92 O. li. U. 
105 ; IOC. R. R. 32.— CAN. 

•y. Delivery vp of void hifl .] — 
Valuable consldcrailon for a bill of 
exchange may cunslst In the delivery 
up of another bttl which the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void. — R oyal Bank of Canada 
V. Gkobk & Walbuidok (Alta.), 11928] 
3 D. L. R. 93 ; 11928J 2 W. W .11. 55.— 
CAN. 

tz. Credit given to third party.] — B., 
having an unauthorised loan froni 
applt. bank, of -which ho was a director, 
3c wishing that It should cease to appear 
In tho books, persuaded the first resp. 
to sign n promfosory note for Its. 20.000, 
dated Dec. 22, 1917, In favour of tho 
bank ; B. promised that ho would 
himself pay tho principal & Interest. 
The note was credited by the bank to 
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R., tho ilrxt rc.sp. receiving no part of 
the money. On Dec. 23, 1918, R. 
paltl to rhb bank a HUin out of whl(;h 
the hank allocated Rh. 008 to tho pay- 
ment of tho Inl-erest (lu(» upon the note. 
R. had notice of that allotsatlon Sc 
atiopUid It III hl.s own hooks. On 
; Aug. 1), 1921, applt. hank suetl tho first 
! rcHp. upon the nok? If eld: the first 

j rcMi>. was llahlo on tho note. Tho 
} giving of credit hy tho hank to B. was 
cMinsldorathm.- -N ational Rank of 
: UiTKii India v, Ranhiduaii (1929), 

I D. It. 57 Ind. Ajip. 1. I'. O. -IND. 

sa. yVo/c tf/rra for prirt. nf ror~ Tn 
father of rcrulor Father “ ftarlnng " 
Hon in husinrsfi-- Ahnnre of eon.- 
s»>/m/D'oa.I - MoJjKax v. MoDolujai.t.. 
|l9;mi 1 I). L. R. 713 ; 1 M. J*. H. 77. 

! CAN. 

I PART X. SECT. 2. 

844 II. .1— Canadian Rank of 

1 CToMMRUCK V. COLW’ELL (1923), 66 

! N. a. a. 347.— CAN. 

I PART X. SECT. 3. 

' 865 i. Liability of aewtmmodaiitig 

i party — Not eniUled to notice of dis- 
i fconour.l— -Co PViLLK Co. v. Jobdan, 

I 11 922 J 1 W. VV. R. 1280 ; 03 D. L. R. 
j 094.— CAN. 

860 vl. Subse/iuent 

indorser not entitled io benefit of col- 
lateral sexnirily.y-Hm'Tii v. Fiialiok 
(1856), 5 Or. 612.— CAN. 

»b. Itighi of occommoflatiTig party — 
To sue — On uxirehouse receipt indorsed 
hy ncrjtrmmodaied fMniy.] —Held : i>ltf. 
could not recover, for there was no 
debt contracted at tbo time of tho 
I Indorsement.— <Joc K burn a. 8 yl vksstjah 
: (1877), 1 A. R, 471.— CAN. 
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895. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

890a. Under 1882 Act, s. 21 (2) — Payee.] — 

The ori^nal payee of a cheque ia not a 
“ holder in due coureo ** within the above sect. 
— Jones (R. E.), Iti’d. v. Waring & Giixow, 
I/TD., [1926] A. O. 670 ; 06 L. J. K. B. 913 ; 
136 L. T. 648 ; 42 T. L. R. 644 ; 70 Sol. Jo. 
766 ; 32 Com. Ca«. 8, H. lu 

AnnotaHon : — Refd. liloyds Baok v. Chartered Bank of India, 
AuBtralla Sc China, [1920] 1 K. B. 40. 

897. Add, Annotation : — Apprvd. Jones v. Waring 
& Gillow, [1920] A. 0. 070. 

899. Add, Annotation : — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

901. Add. Annotation : — Consd. Sutters v. Briggs, 
[1922] 1 A. O. 1. 

902. Add. Annoiationa : — Consd. Sutters v, Briggs, 
[1922] 1 A. 0. 1. Refd. Brown v. Swan 
(1921), 37 T. L. R. 787 ; Robinson v. Marsh, 
[1921] 2 K. B. 040. 


917. Add. Annotations: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V. Barnett, Pembroke & Slater, [1928] 2 
. K. B. 244. 

922. Add, Annotations : — Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1028] 2 K. B. 244. 

936. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

942. Add. Annotation : — ^Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

943. Add. Annotations : — Distd. Soc. Anon, des 
Grands Etablissements do Touquet Paris- 
Plage V. Baumgart (1927), 96 L,. J. K. B. 789. 
Apld. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 

945. Add, Annotations : — Refd. Maskell v. Hill, 
[1921] 3 K. B. 157 ; Humphery v. Wilson 
(1929), 141 L. T. 469. 

946a. Compounding felony.] — Gutborn v. Fel- 
lows (1717), 2 Bq. Cas. Abr. 160; 5 Vin. 
Abr. 408, pi. 20 ; 22 E. R. 136, L. C. 
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see iv. .] — Union Bank 

OF Canada v . Antoniou, [1921] 1 
W. W. B. 049 ; 1). L. H. 338 ; Cl 

S. C. n. 263.—CAN. 

890 V. .] — WkiokicR t?. 

Moutimkr, (19221 2 W. W. R. 726 ; 

16 SaHk. L. n, 43(I,-CAN. 

896 vl. .1 — “Allahabad 

Bank, Ltd., Lahore v. lU'n AN Ohand 
Chawla (1927), I. L. n. 8 Lah. 702.— 

XND. 

897 vl. .1— CuNNfi, Ltd i 

V. Wark. (1924) 1 D. L. li. 377 , 01 , 

N. B. U. 292,— CAN. | 

897 vii, .] — MATtSHAJ.t. r. I 

BoaicRfl, [19241 1 D. L. 11. 888.- CAN. | 

897 vlii. .1— Tho oplprinal 

payee of a cheque Ih not a holder In i 
due course.-- J ohnson v. Johnson, 1 
11928] 2 1). L, H. 631, 912; (19281 1 
1 W. W. IL 774 ; [1928] 2 W. W. ]l. 1 
(53 . 23 Altii. L. n. 388.— CAN. | 

907 i. Complete <f^ reaular on face | 
of it *’ — Instrument signed in hhiTiA'.l— | 
A party who known that a note Iiuh I 
boon siiuiod in blank Si noffotiuted to 1 
Id in before iHdntf Idled out is not a I 
holder in due couie©. — Savard u. j 
TihcmuLAY (1922), 0. K. 34 K. B. 468. 
—CAN. I 

913 iii. .>-PltL purchased j 

a 1910 model motor-truck from G. A 
cosh payment won made on account Si ' 
prondeoory notxifl driven for the balance, i 

O. uHHlKuod the OKrocment Si noten { 
to defts, for valuable couHid oration, ol ■ 
which pltf. had duo notice. Later pltf. | 
found tho truck w'ao a 1913 model but i 
oontiuuod to UHO it. He then brought j 
an action for canoellation of the notes : { 
— Held: defts. were holders of the i 
notes in duo course had tlisehansjx^d : 
any onus for the fraudulent conduel ; 
of G. of which t hey hod no not ice.— 
Fraskr V, MoGreoou, Johnston & 
Thomas, Ltd. (1922). 31 B. C. It, 306. ; 
—CAN. 

913 Iv. .] — Bank of * 

Adbtualasia V. Curtis, [1927] N. Z. I 
L. It. 247.— N.Z. 

916 vl. .1 — In order for a j 

person to w'hom a bill' or not-e is ; 
neflrotiatod to be affected with notice ! 
of a defect in tho title of the person i 
ncffotiatlnK it he must have knowlo<lK© I 
of tho foots or a suspicion of some- ! 
thJnGT wronff oombinoa with a wilful i 
uosrloct of the means of knowledire. — • 
Hoyal Bank of Canada e. Grobe & J 
Walbridgk (Alta.), I1928J 3 I). L. It. i 
93 ; [19281 2 VV. W. It. 66.— CAN. 

916 vli. .] — rromissory ; 

notes for 11,000 & $2,000 were en- ; 
tiorsed by defts. rc*spt^etJvely for the I 
aeeommodation of a co. which was a ! 


eiiKt-oincr of pltf. hank, pursuant, to an 
ariunKcmeni made at. a confereuei? 
iK'tween the mannprer of the co., one 
of (iefts., & tho local manai?er of pltf. 
liaiik, whereby the. proceeds of the 
notes, when midorsed, W’cro to 1)0 
aiiplUMl in reduction of a balance ilu(‘ 
by the co. upon a purchase of land, 
t hat t he noli^s should not. bo used nntll 
11»e CO. bad raiscHl a sum of SI. 000 t(> 
nmko up the sum of 31,000 to i)o paid 
uiion the land piirelmse. Defts. tm- 
dorsed the notes upon these con- 
ditiens. The; notes wore not dis- 
cininted by pltf. bank, but were 
pledfred to tlie bank by tho co. as 
<!ollaleral scM-urlty for advances made 
to the <*o. The eo. never ruisf'd the 
$1,000 necessary to eomplete the pay- 

in«*ut of $4,000 : Held : tb«‘ loiinl 

nmnuKer of th(‘ bank had full notice &r. 
knowledtre of t he ununjrmiieut., A' when 
he aecepled iln^ notes as pledge h(‘ was 
not aetlnfc in j?ood faith A: pltf. bank 
was (heri’tforo not a bolder in du(‘ 
<(MirHe.- Imperial Bank r. Hkihz, 
iMT'KiuAi. Bank r. IIundt, 1 1930 j 1 
IK Jj. U. .TiO : 61 O. L, K. 462. CAN. 

n (p. 140) i. Notice Ihai Irons- 

feror nol nititted 1o transfer.] Defts. 
entered into a Idro-^piiudiaKe aKToo- 
nienl with th«' H. In respect of a 
motor car. A nave prmidssory as 

< M dial era 1 seeurily. but not in payment 
of tlu' Instalments payable tbeivumter. 
It was a term of the hjii'-pniehasi? 
aerreement, that defts. should be en- 
titled to lieterndne tln^birinK by retiirn- 
im; the ear to tlu* H. Co. &, therenpon, 
the II. t6>. was obliged to siim^iider all 
promissory notes jriveii by defts., A 
not tiien due. J’ltf., in eourse of au 
arninsri'ment for tinanciiiK the H. (^o.’s 
t ra.nsaet Ions, i»uid the H. C^o. an ajrrecHl 
priee for tln‘ ea.T, A' the H. Co. indorse<l 
deft.'s promissory not<‘H A delivtnvd 
tlnnu to pltf. 'riiereafter, defts. pi-o- 
poMsl, in lieu of the in.stalments, to pay 
C1.60 at «>ne<'. A the residue of the eon- 
sideriHhm in a siofrh* deferred payment . 
'I’lie 11. Co. sought to ivtire the pro- 
missory notes held by the pltf., hut as 
the parties coultl not Ajrroe as to the 
Tvhale for payment in aiit-i<*iputlt»n of 
the dm* dates, nothiiiK eventuated. 
'Flu* H. Co., however, accepted tho 
JCKtO, A later, tho lialanee of tho con- 
sidenition, from defts., A met each 
note heltl by pltf, as it fell <lne, nntll it 
went into Hquidatlou. JMtf.'s repro- 
seutative was awai*e. in anotlu'r 
capaelty, of what, hmi oeeuiTtHl iH'twoen 
the otluT parties. Pltf. having- brought 
au action against defts. on the pro- 
inissorj' note's still held by it; — Held: 
it was a part of the bartjain In'tween 
defts. & the H. Co. that the pro- 
missorj' notes shouhl not l>e dls- 
coimted ; ot this pltf. was aware ; 
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I pJLf. w'Ofl not a bolder in duo course, & 
i could not recover. — Automobile Fi- 
nance Co. OF Australia v. Hender- 
son (1930), 23 Tas. L. It. 9.— A US. 

fs (p. 141) i. .1 — Imperial 

Bank v . Heisz, Impejual Bank v . 
Hundt, [19301 1 D. L. R. 339 ; 64 
O. L. It. 452.— CAN. 

k ( p. 1 4 1 ) I. Private arrangement 

hr.lwecn parties — Not expressed on face of 
instrument.]-- An open letter of credit 
was granted to w., trader, on the 
guarantee of T. & M., merchants, upon 
j au ogrooincnt, not os pressed in the 
I Jett(?r, that W. should buy produce & 

I consign hills of lading A policy of insur- 
I ance ondoreed to T. & M., as security, 
j \V., in fraud & Adola.tion of their agree- 
i inent, drew bills mider tlio letter, Sc 
i indorsod for value to tho Merchants' 

I Bank of Halifax, who had no notice of 
! t ho above agreement :—TIeM : a 
i negotiable instnimont Is not to be 
affoetod by any private arrangement 
W'hieb the parties to It do not choose 
to ]>ut upon the face of the document. 
If It were intended to limit W. in tho 
use of the letter of credit as lietween 
him Sc the w’orld at large, to a use for 
incraiutile purposes connected with the 
purchase of the jiroduco, it would have 
been very easy to have expressed on 
tlic face of the letter of credit that it 
was to be accepted If presented accom- 
panied by bills of lading A policy of 
lusurancc. — MpmcHANTs Bank of 
Halifax v. Winter (1898), 8 Nfld. 
L. it. 30.-NFLD. 

PART X. SECT. 6, SUB-SECT. 2.— A. 

940 i. Smuggling.] — Wallbhidge r. 
Follett (1816), 2 U. C. R. 280.— CAN. 

942 1, Gaming — Gambling in irrain 
i futures.] — Promissory note unenfdrce- 
j able. — B ank of Toronto r. Sweenky, 

; Bank of Toronto v. CJoohrank, Bank 
i OF Toronto v. Boryb, (19271 2 
; W. W. II. 597 : 21 S?ask, L. H. 670.— 
j CAN. 

I 946 iii. .1 — Mac Williams v . 

I Higgins, [1927] 2 D. L. 11. 781 ; [1927] 
1 W. W. R. 772 ; 36 Man. L. R. 458.— 

! CAN. 

! 946 iv. .1 — Promissory note un 

j enforct?able. The fact that the ma^- 
j [rate consented to the withdrawal of 
; the charge is immaterial- — Becker r. 
i Bachman (Alta.), [19271 2 D. L, R. 
i 1144 ; (19271 2 W. W. II. 32.— CAN. 
i ni. Read now “ 946a 1." 
i n 1. Transaction in breach of licensing 
lairs.] — Held: pltfs. could not recover 
< on bills of exchange given in payment 
' for intoxicating liquors sold ov their 
' agent In a local option district. — 
i WILSON Co, V. Mayflower Bottuno 
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960. Add* Annoiaiiona : — ^Refd. Hobiimon v. Marsh. 
[1921] 2 K. B. 640 ; Sutters v. Briggs, [1022] 
1 A. O. 1. 

864. Add. Annotaiion : — Apld. Greenberg r. 

Cooperstein, [1920] Ch. 657. 

971. Add. Annoiation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

995. Add, Annotation : — Consd. Jones v. Waring 
& Gillow, [1920] A. 0. 670. 

1033. Add, Annotation : — Refd. Bernard v, 

WilHams (1928), 139 L. T. 22. 

1037. Annotations : — Delete “ Barwick v, S. E. & 
O. By. Cos., [1920] 2 K. B. 387 ; Bombay & 
Persia Steam Navigation Co. v. MacLay, 
[1920] 3 K, B, 402 ; Markwald v. A.-G., 
[1920] 1 Ch. 348.” 

Add. A nnotaiion : — Retd. Maclaine v. Eccott 
(1924), 132 L. T. 173. 


1088. Add, Annotcdiona : — Refd. The Penelope, 
[1928] P. 180 ; T^ver Bros., Ltd. v. Bell, 
[1931] 1 K. B. 657. 

1052. Add, Annoiation: — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1053. Add. Annotations : — ^Distd. Guildford Trust 
V. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
Refd. Blay v. Pollard & Morris, [1930] 1 K. B. 
028. 

1054. Add. . Annotaiion : — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 070. 

1054a. .] — Guildford Trust, 

Ltd. V. Pohl & Maritch ^928), 72 Sol. Jo. 
171. 

1093. Add. Annoiation : — Refd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

1132. Add. Annotaiion : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 040. 


Part XI. — Negotiation and Transfer. 

1155. Add. Amtotailhn : -Asia (2) Consd. Austrian 1161. Add. Annotation : — Refd. Sutters v. Briggs, 
Fropertv xVdiniro'strnior Bussian Bank h»r [1922] 1 A. C. 1. 

Foreign^Trade ('931), 17 T. L. U. 5.60. 


Co. (N. S.) (1013), J3 E. L. R. 489 ; 
14 D. L. R. 711.— CAN. 

ti ii. .1 — TieUl: there was no 

le^l conRlcloruUon for the cbCMUo ou 
which put. sued, & ho could not 
recover. — Skalk v . Beckf.h, [1926] 
1 D. L. R. 723 : r)U O. L. R. 551.— CAN. 


PART X. SECT. 6, SUB SECT. 2.—B. 

958 iv. .1— M. drew a 

cheque, crossed not negotiable," if: 
payable to D. or order, & delivered it 
to D. In payment of money won from 
him by D. tinder a wagering o(jntract. 
D. Indorsed the ebequo to R. but upon ; 
preHCutment to M. for payment it was i 
dishonoured : the cIumhio I 

having ham given for a considciration i 
which by virtue of Gaming & Retting : 
Act, 1912, was not Illegal but merely 
void, D. had acquired a good title tf» it, 

Sc therefore tliat 11. was entitled to 
recover its value from M. — Hoiuarrs 
V. (1929), 29 S. R. N. S. W. 

179 : 46 N. S. W. W. N. Ol.—AUS 

sb. Avunmt recoverable.] — Where the 
consideration for a promissory note as 
between the maker & payee W’tts 
illegal & judgment is recovered thereon 
against the maker by a bolder in due | 
course who took it from the payee as 
collateral security for a rlebt, the I 
amount of the judgment should be j 
limited to the amoimt of the tran.Mfcroe.H’ ' 
present Indebtedness to the Polder, i 
The same result follows even though 1 
the original transaction was not illegal, i 
where the maker bus already paid the j 
amount of the note to the payee. — ; 
Royal Bank of Canada v. Grobk & 
WAuminan (Alta.). [10281 3 D. L. li. i 
93 ; [1028] 2 W W. Xi. 55.— CAN. [ 


PART X. SECT. 7. | 

993 V. Assiffnmeni by ! 

vendor of rights under contract to third \ 
pearty — Property in goods never passing ; 
to purchaser.] — Monticello Statk ; 
Bank v. Killouan, [19201 3 W. W. R. j 
542. — CAN. 


PART X. SECT. 8. SUB-SECT. 1. | 

f L Verbal agreement that note : 

to be operative only on fiappening of j 
specified event.] — Dennis v, Ivey & i 
BoYrE. [1920] 3 W. W. R. 744.— CAN. 1 


8 ii. Note given to show fictilious 

assets — Estojyfyel of maker.] — Hay v. 
Alu<:n, UU211 1 W. II. 83.— CAN. 

■ iii. . 1 — K LOTZ V. J OUAN, [10251 

3 B. h. K, 105.— CAN. 

8 iv. .] — Devlin v. Moork’s 

Mills Ciieamkky, Ltp. (N. B.), [1927] 

3 D. L. R. 470.— CAN. 

PART X. SECT. 8, SUB-SECT. 2. 

1040 ii. .]— Ti»o 

maker of a m •'V'datod cheque the con- 
sideration for which has failed & pay- 
ment of wijich lie bus stopped, is Jlablo 
thereon to a bank which in good faith 
& witliout kuowivclgo of iho fads 
iias before its date received it by in- 
dorscmoiit from the payee & given 
credit therefor to tbo payee. — Union 
Bank of Canada n. TAn'KiwALi, 
11920] 2 W. W. R. 497 ; 52 I). L. U. 
407 ; 15 Altu. L. U. 350.— CAN. 

q (p. 161) i. IVUli- 

drawal of retainer. ]- - Thorule that iiartia 1 
failure of consideration tor a promlssoi’y 
note is a Uefentjc pro tanlo, as against an 
immediate party, only when the amount ! 
of the note referable to siuih jiartiul 
failure Is ascNirlainod & liquidated, was 
applied herein to an action on a note 
given a solr. ou being rotaluod to con- 
duct the defeiico to a charge which -was i 
vrtthdrawii before the date set for 
trial, luit with respect to which the 
solr. prepared for trial. — Khauhs v . 
jAHiVK, [19281 1 1). L. R. 1132; 

[1928] 1 W. W. 11. 184 ; 22 Saak. L. li. 
374.— CAN. I 

PART X. SECT. 9, SUB-SECT. 1. 

sd. iUnwral rule ..] — In an atrtioii i 
against tiie maker of a proniissorj' note, i 
by an allt'gcrl ladder In due tioui'se j 
deft, has the light to plead fraud of the j 
payee. — AummiNOT v. CAMi'hEJ.r., ^ 
(1930J 2 W. VV. li. 275.- -CAN. , 

1053 iii. .1 — itOYAJ. Bank ' 

V. Wannamakkk (Ont.), 11020] 4 

D. L. R. 099.— CAN. | 

1050 XV, .} — Where notes wore | 

nuJIities for fraud, & tht» signer was not : 
CBtopijed by any negUgenco on her ' 
part: — II da: the third party, al- ' 
though a holder in due oouise, had no i 
right to recover from hi»r. — lJUNaiiKA : 
V. K>:»tEVEN. [19221 N. Z. L. R. 1032. 1 
— N.Z. I 

1059 xvi. .3 — Where there was I 
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a defect in Ihe payee’s title, of which 
the indorB(«.‘(! had notice : — Held : ho 
was not iNititlod to recover. — D ar- 
nooK V. RiruNrt (1027), 48 N. L. It. 
320. - S. AF. 

1059 xvii. .1 • Me'l'AViHir v. 

C(iTKWi)j,i> S«'nnor< BiMTUirr, [19311 3 
\V. W. H. 623. CAN. 

PART X. SECT. 9, SUB-SECT. 2. 

1073 1, llnsbarul ct* vn/e.] — 

Fuveiw & (>)., ]/rt>. V . Stkkvjcs (N. B.), 

11027] 4 L>. L. K. 1077.— CAN. 

PART X, SECT. 10. SUB-SECT. 1. 

1093 i. Add " varied, [1017 1 W. W. 
R. J177.” 

PART X. SECT, 10, SUB-SECT. 2.™ 
B. (a). 

1096 ix. .] — Fraud is no 

defence, where an action on a note Is 
brought by a holihrr in due course. It 
mewdy shifts the bimlen to pltf. to show 
tliuthetook the note before maturity, in 
good faitli, lor value ife with no notice 
of LllO fraud. — CANADIAN JU.VK OK 
COMMF.ICOK V. I'JCKULKB, [1024] 1 D. L. 
U. 225.--CAN. 

PART XI. SECT. 4. 

g(p. 18.5) i. .1— To bo the 

holder of a promissory note Sc entitled 
to sue on It in his own name. jdtf. 
niii.st bo either tho payee or tbo 
indorHoe in poHseH.doii of l.he note. — 
Barnkv r. Lauzon, [1023] 2 W. W. li. 
1 9.— CAN. 

m (p. 188) i. Asmon- 

ment to evade counlerclaim.]--l)ott. 
made u note in favour of C., who lost 
it. C. made an aHsignmont of it to J. 
in order that J. might l>iiug an act.ian 
thcniim & HO prevent deft, bringing a 
counterclaim against C. Just before 
trial tho note was found 8c indomed 
to J. : — Held: C. must be Joined as pltf., 
& deft, allowed ot bring in his counter- 
claim. — J ones & CoTX)Vitoun v. Finch 
(1922), 66 D. L. R. 822.— CAN. 

m (p. 188) ii. Indorse- 

ment in consiUeraiian of advances — 
Advances repaid.] — Held: an action 
might be brought either in tho iiuiuo of 
the indorser or holder.— <;ldvv v.Dotjll, 
IJ9201 1 VV. VV. R. 1060.— CAN, 

m (p. 1 88) iii. " On account 

of*' payee.] — An Indorsement was not 
struck out 8c action was brought on the 
note in the name of tho payee. At t ho 

10 * 



Cases English and Empire Digest Supplement, 


1168* Add. AnnolcUion : — Retd* McDonald v. Nash, 
[1924] A, O. 626. 

1178. Add. Annotation : — Refd. Sutters v. Briggs, 
[1022] 1 A. 0. 1. 

1188* Add Annotation : — Retd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

1189. Add. Annotation: — Dbtd. Mascarenhas v. 
Mercantile Bank of India, Ltd., Da Silva v. 
Mercantile Bank of India, IJ-d. (1931), 47 
T. L. K. on. 

1190, Add. Annotation : — Retd. Kobinson v. Marshy 
[1921] 2 K. B. 040. 

1196* Add, Annotation: — As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

1248, Add. Annotations : — Consd, Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 693. Retd. McDonald 
Nash. [1924] A. C. 625. 

1260. Add. Annotations : — Apld, Re Gooch, Ex p. 
Judd, [1921 ] 2 K. B. 693. Apprvd. McDonald 
V. NaKh, 11924 1 A. 0. 025. Apld. National 
Sales Ltd. v. Bcrmudi, Bernardi v. 

National Sales Curpn., Ltd., [1931J 2 K. B. 
IHH. 


1254a. .] — A testator gave a promissory 

note to G., saying he wished to provide other- 
wise than by will, for pltf. & attWwards made 
his will, appointing G., with others, his exor., 
& to whom, after payment of legacies, he 
bequeathed a moiety of his personal estate. 
G. having made some parents on account 
to the pltf. afterwards denied her title ; — 
Held : he was a trustee of the note for pltf. — 
Lloyd r. Chunk (1860), 2 Gift. 441 ; 3 L. T. 
366 ; 6 Jut. N. 8. 1365 ; 66 B. R. 184. 

Annotation : — ^Bxpld. He Whitaker (1889), 42 Qh. D. 119. 

1806, Add. Annotation : — ^Refd. Re Wethered, 
Ex p. Salaman, [1926] Oh. 167. 

1312, Add. Annotation : — Consd. Importers Co. 
V. Westminster Bank, [1927] 1 K. B. 869. 

1318. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1310. Add. Annotation : — Refd. Robinson v. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1324. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. O. 1. 

1334. A dd. AnnoicUion : — Consd. McDonald v. 
Nash, [1924] A. 0. 625. 


trial the judtyo allowed pltf. to oinond 
by addlnsr the Induraeu as co-pltf., deft 
having objoctiod that pltf. had no right 
of uoilou ; judgment woh given 
for tho indorseo, but conts were glvon 
doft. against tho payee, the original 

f iltf. Deft, appealed on tho grounds 
hat no amendiricnt should have Imen 
allowed, & put. woa not outltlod to 
Judgment. Appeal dismlsHod. — J aci • 
SON MAOIitNlCH, LTP. V. MlCIIALUOK, 
ri922] 2 W. W. n. d72 ; (i7 J). L. 11. 
182 ; 15 Saflk. L. 11. 4«7.— CAN. 

d (p. 189) I . — Payee of chepjie .] — 
Bicutuun V. DtxoN. (19231 N. 2. L. K. 
273.— N.Z. 


PART XI. SECT. 6, SUB-SECT. 1.— C. 

1187 vii. - - .] -(iLKanY v. 

MrnuifiLL, 2 D. L. 1{. (575.— 

CAN. 

PART XI. SECT. 9. 

6 1. Hank sdlina aMein to 

auotfier bank .} — Where one bank sells 
Itw assets to another bank under Bunk 
Aot, B8. 99 to 1 II, & the agreement for 
sale has been nppi*oved by the Governor 
in Counoil, the purchasing bank may 
sue in Its own name in respect of a 
promissory note, part of the assets 
actiulmd, notwithstanding that tho 
note has not been indorsed by tho 
Helling bank as required by UUls of 
ICxohange Act. — Hank of Montreai. 
V. InviNK & Feinstein, [1924] 3 
D. L. 11. 752 ; 2 W. W. H. 1047.— CAN. 


PART XI. SECT. 16, SUB-SECT. 1. 

•g. “ Indorsed ** wriUen opposite 
8iynatnre.]—A promissory note was 
signed by W. & M. on the face el the 
note & opposite M.'s signature the 
word “ indorsed ** W’on w'rittcn by a 
salesman in the service of pltf. co., to 
which tlie note was made payable : — 
IJeid : M. did not sign tho note with 
tho intention of indorsing it. but as 
maker, though as between him & W. 
only as a surety. Sc the word '* in- 
doiwd ** was merely a memorandum 
intended to show that M. was a 
surety. — Gokiuk (A. D.) Oo.. Lt0. v. 
Whitpieu:) Michaud (1920), 48 
O. L. n, 605 ; 58 I>. L. K. 32C ; 19 
O. W. N. 336.— CAN. 

sh. 1 t^ertby nssiyn ike moneys 
intyable utulvr the within nofe.'’}-- Bank 
OF Nova Scotia v. Pmu»oiu\ (19301 4 
I), L. K. 148 ; 3 W. W. 11. 128 ; 24 
S. L. 11. 473.— CAN. 


PART XI. SECT. 45, SUB-SECT. 2. 

Of company.) — If a co. 

authorises that its bank may accept for 
deposit cheques “ purporting to be 
indorsed by any one director or the 
secretary or trtjasiirer,** on indorse- 
ment Is good which is made by one 
who is a director & secretaiy though 
he dues not pirrport to sign as director 
or soorotary . — union Bank of Canada 
V. Tattetwali., 119201 2 W. W. R. 
497 ; 52 D, L. 11. 407 ; 16 Alta. L. K. 
350.— CAN. 

l£ ji. .] — Brkoht V. Hef- 

FEL. (19231 3 D. L. II. 40 ; 2 W. W. It. 
1135.— CAN. 

k jj[. — Imfehial Bank 

OF Canada v. Dennis, [19251 3 D. L. R. 
488 ; 57 O. L. R. 203.— CAN. 

k iv. .3 — Fideuty Trust 

Co. V. TEiuvnNAi. Land & Investment 
O o. (Ont.), [1927] 4 D. L. R. 532.— CAN. 

sj. Member of syndicate.] — An in- 
dorsement by one of the membe^rs of a 
syndicato, carrying on tho business of 
trav'clling a stallion, in the syndiciiteV 
name of a promissory note made pay- 
able to the syndicate or its order : — 
Held : to be a valid Indorsement. — 
Riley V. Reed. [1925] 2 D. L. R. 737 ; 
[19251 2 W. W. R. 286 ; 19 Bask. L. R. 
366,— CAN. 

PART XI. SECT. 15, SUB-SECT. 8.— A. 

1811 i. Must be written on instrument 
— IVritino on face of note.) — ^Where tho 
intention of all parties is that a signa- 
ture is for the purpose of indorsement. 
It makes no differenoe where the 
signature is placed. — S imonin r. 
Philion, [10221 2 W. W. R. 1280 ; 66 
D. L. R. 673.— CAN. 

ik. Allonye,] — Before finding 

that a sheet of paper is an allonge to a 
pi-ornisaory note, the ot, should 
scrutinise the evidence Sc material 
with the greatest care. Sc tho evidence 
in favour of such a finding should be 
of the strongest oharaoter. — B arney 
V. Laitzon. 11923) 3 D. L. H. 140; 
2 W. W, R. Ig.— CAN. 

1318 i. Must he signed — Name mis- 
spelt — In cheque — Name properly spelt 
in indorsement.} — Although the word 
** limited be omitted from a payee 
00 . *s name in a ohoque, there being no 
doubt of the oo. being the intended 
payee, an Indorsement of the cheque is 
effective by the proper signature of 
tho payee on the back of it. — Union 
Bank or Canada v. Tattkrsall, 
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[19201 2 W. W. R. 497 ; 52 D. L. R. 
407 ; 15 Alta. L. R. 350.— CAN. 

PART XI. SECT. 16, SUB-SECT. 3.— E. 

■L After advance made — Nelation 
back.y—Held : the indorsement related 
bock to the time when tho note was 
given Sc the money paid. — Canadian 
Bank op Commerce v. Ojlwkll (1923), 
56 N. S. K. 347.— CAN. 


PART XI. SECT. 15, SUB-SECT. 4. 

1366 1. ** Pay to order of M. 

Bank to credit of ** payee.] — Held : a 
restrictive indorsemeut, Sc the indorsee 
& holder is not entitled to recover from 
the maker, who has paid in good faith 
tho amount of tho note to the payee. — 
MERCHANTa Bank of Canada e. 
Brett, (19231 2 D. L. R. 264 : 32 Man. 
L. R. 520 ; il923) 1 W. W. R. 607.— 
CAN. 

r i. .1 — O’Donoohuk 

V. Hembropf (1871), 19 Gr. 96. — CAN, 

t i, - ■ Hiyhl to make equitable 

(ismyttmeM,] — A bill td exchange pay- 
able to tho oi*cler ot A. only Sc endorsed 
by A. payable to B. only, cannot bo 
full her iK^gotiated by mere endorse- 
nuut. Such a case is ono to which 
secit. (»8 of Bills of JCxchauge Act, 1927, 
appliey. But there may be an ossimi- 
uient of such a bill by B. umlor tne 
rules governing the assigiunent of 
choscH in action.— DealI'IRS ITnanck 
C ourN., Ltd. t\ , Sedgwick, 11931 J 1 
1). L. R. 1014; 2 W. W. R. 598; 
riTsg., (1931] 1 W. W. R. 164.— CAN. 


PART XI. SECT. 16. 


1366 ii a. .)— The right 

which the transferee for value of a bill 
has under Bills of Exchange Act, 
8. 61 (1), to have the endorsement of 
the transferor does not oblige the 
transferor to give an unqualified en- 
dorsemeut unloss there is some contract 
or equity which requires him to assume 
personal responsibility on the bill. — 
Scott v. Ferguson, [1929} 8 D. L. R. 
706 ; 2 W. W. R. 37 ; 23 S. L, R. 612. 
—CAN. 


PART XI. SECT. 17. 


1867 lU. 


pparent cancellation 


of indorsemtiU.] — Seld : it is for the 
holder to prove in order to establish 
his title by reason of Bills of Exchange 
Aot, Bs. 143, 144, that the apparent 
oauoeilation was not intended to be one. 
— Royal Bank op Canada p. Allen, 
[19193 3 W. W. R. 1063 ; 49 D, L. R. 
^2: 15 Alta, L. K. 171.— CAM. 



VoL VL— Bills ol Biehsiige. Cases 1897- 8O40is. 


Part XII. — General 

1897. Add, Annotations : — Retd. Jaeger v. Jaeger 
Co. (1027), 14 R, P, C. 437 ; Sassoon v. 
^temational Banking Corpn., [1027J A. C. 

1407. Add, Annotation : — Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110, 

1469. Add, Annotation : — Retd. Baines v. National 
ProTinoial Bank (1927), 06 L. J. K, B. 801. 

1461. Add, Annotation : — Retd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


Duties of Holder. 

1468. Afld, Annotation : — Retd. Baines v. National 
Pi*ovlncial Bank (1927), 96 L. J. K. B. 801. 

1477. After this case add ** BUI accepted payable 
at bank — Presentment over counter — Validity.] 
— See Bakkeks, No. 600a, ante,** 

1638. Add, Annotation : — ^Retd. Smith v. Wood 
(1928), 189 L. T. 260. 

1716. Add, Annotation : — Retd. Brown v. Swan 
(1921), 37 T. L. B. 787. 

1851. Add, Annotation : — Retd. The Hayle, 
[1929] P. 276. 


Part XIII. — Liability of Parties. 


1088. Add, Annotation : — Refd. Kc Wait, [1927] 
1 Ch. 606. 

1991. Add, Annotation : — Consd. Auchterord v. 

Midland Bank, [1028] 2 K. B. 294. 

1093. Add, Annoh iion : — Refd. Joachimson v, 
Swiss Bank Co^pn., [1921] 3 K. B. 110. 


1094. Add, Annotation : — Consd. Re Swinburne, 
Sutton V, Featherley (192.6), 70 Sol. Jo. 64. 
2004. Add, Annotation : — Retd. Akt. Diiinpskibs 
Steinstad v, Pearson (1927), 137 L, T, 533. 

2040a. .] — Dunn (M.), Ltd. v. Jbpfbii- 

soN, No. 577a, ante. 


PART XII. SECT 2, SUB-SECT. 1. 


PART XII. SECT. 2. SUB-SECT. 10. 


1405 xili, .] — Sardp V. 

Hakduo Prasad (1927), I. L. R. 60 
All. 309.— IND. 

PART XII. SECT, 2. SUB-SECT. 2.— 

A, (b). 

1432 Hi. .1-— Choque in clroula* 

tion bIx months : — HeJd : uii un- 
reasonable time & not recoverable. — 
Balijsm o. Fried, (19231 4 D. L. R. 
1203.— CAN. 

1434 ii. Cheque mislaid — Delay 

not caiieiny damaffe.] — Held : tlie 
drawer was not discharged by the 
ohoquo not having boon prescnUnd 
within a roasouAble time. — Kino & 
Botd r. PoiiTTCR, [1925] N. 107. — IR. 

PART XII. SECT. 2, SUB-SECT. 7.— 

B. (a). 

1630 XXV. Acceleration 

of date of payinent.] — (1) A nroiulaflory 
note In the body of it made payable 
at a particular place must bo preuouteU 
for payment toere, before an action 
thereon Is brought against the makor. 
(2) The fact that the date of puymcuit 
has been accelerated by virtue of a 
collateral agre<?nient does not lender 
presentmeut unnocessa^. — Morgan v, 
SHAW, (19261 1 D. L. R. 828 ; (1926] 
1 W. W. Ii, 483 ; 36 B. C. K. 464.- 
OAN. 

PART XII. SECT. 2, SUB-SECT. 9. 

1663 ii. Specified place having 

ceased to exist.] — Sparks v. Hamilton 
(1920). 47 O. L. R. 66 ; 17 0. W. N. 
427.— CAN. 

w i. Agreement for extension o) 

time.) — NEW>fAN v. Brownr (W, R.) 
& Son, [1925] 1 I>. L. R. C7C ; 66 
O. L. R. 148.-~CAN. 

tm. Payee xoiihaut funds.) — Held: 
non -presentment of a cheque did not 
affect the holder's right to recover, thero 
being evldonoo that the maker had not 
funds to meet it & no evidence of 
damage to him through non-present- 
ment. — Cfi/)w «. Dom.i., (16201 1 

VV, W. R. 1060.— CAN. 

sn. Not hy tv-aiver of notice of non- 
payment db protcfft .] — Royal Bank op 
Canada r. McNaughton, (19311 3 
D. L. R. 233.— CAN. 


g I. .1— Gunsolly r. Kngbtrom, 

(19^241 2 W. W. R. 382.— CAN. 

PART XII. SECT. 2, SUB-SECT. 11. 

pi. .1 — Owing to the long period 

of time before i>re8enting a note for 
payrnont. Sc in the abeenoo of evidenco 
of tho oirtmniHtaucea under which it 
was given & Indorsed : — Held : the in- 
domcr was dischaiged. — B ank ok 
M c?CY\«fi:AL V. MoNkill & MoNkill, 
(1924. 2 VV. W. K. 166 ; 33 B. 0. H. 
203.--CAN 

PART XII. 4, SUB-SECT. 1. 

1626 ii. - - Srrety for rmle siifoing 

below nuikcr.) - KopiRltHiTiMioT v. 
Amuonkit Sc lirrHawintM, 11931J 4 
i). 1,. R. 660. - CAN. 

i 80 . To accommodation maker — Of 
I promissory note.] — Held: he is net 
entitled to notice of dishonour, even 
tiiuugb it be known to tho payee that 
lie is such a maker. — O odvili.r Oo. v. 
Jordan. (19221 1 W. W. R. 1280 ; 63 
I B. L. K. 694.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— C. 

d i. .1 — A letter in the 

following temw : “ We humbly demand 
from you £660, being amount owing 
on a promissory note made by F. Sc 
indorsed by you to tho C. Co.. Sc of 
which wo are tho holderfl ” : — Held : 
a sufficient notice of dishonour. — 
Neks v. Bottino, (19281 N. Z. L, R. 
209.— N.Z. 

18071* Name of indfjrser 

wrongly nlaied.] — Held: under BIIIh 
K xchange Act, s. 106, notice of ills- 
honour was dispensed with. — Bitocic & 
l*AirrEiisoN, Ltd. e. CJeockrtf, (1923J 
4 D. L. R. 1204 : 66 N. S. R. 132.— 
CAN. . I 

PART XII. SECT. 4, SUB-SECT. 8.— B. 

1869 ill. Express promise.] 

—An eiprosH promise to pay with full 
knowled^ of the facts & when the 
indorsor Is aware that ho baa had 
no notice of dishonour is a waiver of 
his right to notice. — Canadian Bank 
OF Commerce v. Biwjokdale Col- 
li kkien, Ltd., (19231 1 D. L. R. 138 ; 

1 W. W. H. 877.— CAN. 

1874 1. Coupled with 

request, for Hme.Tr^Ifeld : sufflclont to 
hold him liable for payment not- 
withstanding the previous failure to 
ibve the Btatntory notice of dishonour i 

u 


— iMPicRiAL Bank v Trusts Sc Gtta- 
RANTER Co., (19211 1 W. W. U. 801 ; 
67 D. L. R. 693 ; 16 Alta. L. H. 348.— 
CAN. 

1 i. .1 — If there is no 

expnjsH pfomlHo, yet there may bo 
such an »ulmi8Hlon of liability aa to 
waiTunt the <.*t. In inferring that notice 
wa« actually ro<ioivod, Sc for this 
piirpoKe it is not enough to Mhow 
mtuvly that the Indorser did not 
repudiate bis liability.- Canadian 
Bank ok Commerob v. Bkookdale 
CoLificmiiR, Ltd., fl923J 1 L. L. R. 
138 ; 1 VV. W. H, 877.- CAN. 

1884 i. — Agreement postponiug 

time of payment — Dclurm maker di' in- 
d / rser . h - Kir.wuAN v . Bhownic (W, It.) 
Sc. Hon. (I9261 I 1). L. U. 676 ; 66 
t). L. U. 148 - CAN. 

PART XII. SECT. 4, SUB-SECT. 8. - D. 

1933 iv. .1 — JtoYAL Bank ok 

Canada v. MoKaohiorn (Sosk.), (19291 
4 I). L. it. 978 ; 3 W. W. R. 380.— 

CAN. 

PART XII. SECT. 4, SUB-SECT. 9. 

19371. On liahility of- -Indorser ,] — 
If no notle-e of dishonour is given to 
tiio iudorser, 111 ? Is dlboiiargod from his 
Ual)ility as against tho payee.— 
SiMONiN V. ITiilion, [1922] 2 W. W. B. 
1280 ; 60 D. L. K. 073.- CAN. 

1937 11. .1— AHMSTRONG- 

Looan Agknuy, Ltd. v. Ehmann, 
[1923] 3 W. W. It. 806.— CAN. 

PART XII. SECT. 6, SUB-SECT. 1.— A. 

1946 1. General rule .] — Whore tho 
iiotee aro *' foreign bills " under Bills 
uf Kxohange Act. s. 25. protest upon 
non-payment is ncxNJssary te hold tlie 
Indoivcf . — SPAHKa v. Hamilton (1920). 
47 O. L. R. 66 ; 17 O. W. N. 427,-^- 
CAN. 

PART XII. SECT. 6, SUB-SECT. 1.— B. 

o i, .J — Bank ok 

Toronto v. BKNNurrr (192.6), 67 

O. L. Ii. 326.— CAN. 

PART XIII. SECT. 1. 

1994 1. Cheque— Not equiUible as-ngn- 
mrnLb -KowLAiT u. Garment (J. & 
G.) MANOPACrrcrRiNO Oo. (1921), 64 
D. L. K. 98 ; 49 O. L. U. I«6.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1, 

1906 V. .] — Clakkh<;n V . Lawson 

(1866), 14 U. C. Ii. 67.— CAN. 



Cases S049a— 2086a. English and Empibe Digest Supplement. 


204f9a. On bUls drawn against confirmed credit — 
Bills not presented to bank.] — Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment oi^ the goods 
applts. drew on the buyers bills payable to 
resps,, who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the E. Bank. 
Applts. handed to resps. with the bills the 
shipping documents, also memorandum 
describing the bills as D/A, i.c., documents 
against acceptance, drafts. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bQls : — Held : resps. were entitled & 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the docu- 
iiumts <x) the drawers on their acceptance, & 
applts. bad no defence, set-off or counterclaim 
in rtispect of the loss of the rights which they 
would have had tinder the confirmed credit, 
if the documents had been handed to the B. 
Bank for presentation. — Sassoon (M. A.) 
& Sons, Ltd. v. I ntjod national Banking 
OoiiPN., [1927] A. O. 711; 96 L. J. P. G. 
153; 137 L. T. 601, P. C. 

2060. Add. Avnoiaiiovs : — Refd. McDonald v. Nash, 

I 1924] A. G. 625 ; National Sales Goipn., 
Ltd. V. Bernardi, Beinardi v. National 
Sales Corpn., Ltd., [1931] 2 K. R. 188. 

2066. Add. An/f otaii on : ~ Rei^J. National Sales 
('orpn.f Ltd. r. Bernardi, Bernardi r. 
National Sales Corpn., JM., [1931 1 2 K. B. 
188, 

3070. Add. AnnoialionH : — Refd. McDonald v. Nash, 
1 1924] A. C. 625 ; National Sales Gorpn., 
Ltd. V. Bernai'di, Bernardi v. Natitmal Sales 
Gorpn., Lid., |193IJ 2 K. B. 1S8. 

2088. Add. Annolaiions : — Consd. McDonald v. 
Nash, 11921] A. C. 625, Refd. National Sales 
Coi*]>n., litd. V. Bernardi, llernardi v. 

National Sales G(a-]ui., Ltd., [1931] 2 K. B. 
188. 

2090. Add. Annoiation : Refd. National Sales 
Corpn., Ltd. r. Bernardi, Bernardi v. 

National Sales t'orpn., l^td., 119311 2 K. B. 
188. 

2092. Add, AnnotcUions : — Distd. McDonald v. 
Nash. [1924] A. G. 625. Reid. Re Gooch, 
Ex p. Judd. [1921] 2 K. B. 593. 

2093a. Order of indorsements immaterial - 

Intention of parties considered.] -Bills of 
(‘xchange drawn t-o the ordei* of the draw’er 
A: aecejited wei*e indoi*sed by a third party 
with the intention of rendering liituself liable 
if the aeeex>t.or did not pay. They were 
ufterwai'ds indtirst'd by the drawer with tlie 
intention of coinpleting them A'- making them 
enforceable against the third piirty if iioeea- 
sary, the signature of the drawer being 
)la('/xl below that of the tliiixi i)ai‘ty on tlie 
lacks of the bills. The acee}>tor not having 
paid the bills at rnaturit.y. the di'awoi* brought 
an action uj)on them against the third party 
as indorser : — Hchl : hc> was entitled to 


recover, inasmuch as the fact that his 
signature instead of being above was below 
that of the third party on the backs of the 
bills was a mere inadvertence which did not 
nullify the intentions of the parties or alter 
the rights which they would otherwise have 
had. — N ational Sales Gorpn., Ltd. v. 
Bernardi, Bernardi v. National Hales 
Corpn., Ltd., [1931] 2 K. B. 188; 100 

L. J. K. B. 386 ; 145 L. T. 48 ; 47 T. L. R. 
380 ; 36 Com. Gas. 270. 

2095. Add. Annolaiions : — Consd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 593. Expid. National 
Sales Coi*pn., Ltd. v. Bernardi, Bernardi v. 
National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

2096. Add, Annotaiiona : — Distd. Be Gooch, Ex p, 
Judd, [1921] 2 K. B. 693; McDonald v, 
Nash, [1924] A. C. (i25. Expid. National 
Sales Corpn., I^d. v. Bernardi, Bernardi v. 
National Sales Corim., Ltd., [1931] 2 K. B. 
188. 

2096a. .] — J. sold certain goods to 

G., Ltd., of w^hich G. was managing director 
& in which he was largely interested. In 
payment for these goods J. drew a bill of 
exchange to his own order at three months 
for £450 upon C., Ltd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be 
imder no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequently 
made by wliich G., Ltd., paid £100 in cjish 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by C., Ltd., for £175 each 
at one month & two montlis respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued C., Ltd., & G. upon the 
bill ^ iHccovered judgment, & afterwards 
presented a petition in bkpey. in the county 
ct. against G., founded on tlie judgment debt, 
upon which a receiving order was made 
against him. On appeal : — Held : (1) J. ha4 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee ; (2) there was 
sufficient co|isidenition passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which the signatures 
appeiu-od on the bill ; (3) by reason of the 
agreement between J. &> G., G. could not 
have sc^t up any defence against J. aiising 
out of liis own prior indorsement ; (4) the 
judgment debt was a good petitioning 
creditor’s del)t & the receiving order was 
rightly made. — Be Gooch, Ex p. Judd, 
[1921] 2 K. B. 693 ; 90 L. J. K. Bt 932 ; 126 
L. T. 583 ; [1921] B. & G. R. 100, C. A. 

A^nfwlfUvytis to (1) Apld. McDonald v. Nash, [1924] 

A, C. 62a. An to (2) Apld. National Sales Corpn., Ltd. r. 
Ilernardi, Tieniardi v. iNutional Sales Corpn., Ltd., 11931] 
2 K. B. 1S8. 


PART XUl. SECT. 3, SUB-SECT. 1. 

205211. ,1*~Lkk V . Hlakk. 

[1924] 4 U. L. li. 369; 55 U. L. H. 
310.— CAN. 

PART XIII. SECT. 4. SUB-SECT. 1.— A. 
2058 V. — ^An indorsexnent does 


not conclusively eatabllah a liability | 
to pay, but tudorseaumt Is prima 
facie evidence of an afirvetnent to pay. 
— Lkr V. Bulks, ri924J 4 D. L. R. 
039 ; 55 O. L. XL S10.--CAN. 


PART XIII. SECT. 4 , SUB-SECT. 2. 


N.Z. 


2085 vi. Ijidorsement dbiaii^ bp 

mvsreprreaeniaiion of drawer — N ecligence 
of imioraer.l— Hancock & Co., Ltd. 
Johnstone, [19231 N. Z. L. K. 639. — 
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Tol. VL — ^Bills of Exchange. Cases 2096b— >S249 


2096b. ,] — In May, 1920, applts. 

sold to A.^ & Co. 19,000 cases of tinned soup 
at the price of 10s, per case, cash against 
delivery order. A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertook as between 
themselves & A. &; Co. to find 75 per cent, of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1020, at a meeting between applts-, 
resps. Sc A. Sc Co., it was agreed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, be drawn by applts. on A. & Co. 
payable six months after date to applts.* 
order, & that applts., in consideration of 
the bills being duly indorsed by resps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills wore at once drawn 
by applts. on A. Sc Co. expressed to be pay- 
able to applts.' order. Sc were accepted by 
A, & Co & indorsed by resps. Room was left 
above the name of reaps, for the indorsement 
of the name of any person to whom applts. 
should direct payment. Reaps, then handed 
the bills to applts. in excliange for the 
delivery orders . One bill having boon dis- 
charged, applt.‘^\ shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.* signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
reaps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. tus indorsers : — Held : ( I ) on 
tlie facts resps. miist be taken to have in- 
tended to make theraselvea liable Uy 4i.pplt8. 
on the bills ; (2) the bills, when h.-Tuled to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of ■ 
tlie absence of any indorsement by aj^plts. I 
above tlie signature of reaps., & applts. had ! 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; Sc 
when so filled up, the bills became retrospec- 
tively enforceable. — McDonald (Gerald) & 
Co. V. Nash Sc Co., [1924] A. 0. 625 ; 93 
D. J. K. B. 610 ; 131 L. T. 428 ; 40 T. L. R. 


530 ; 68 Sol. Jo. 694 ; 29 Com. Cas. 313, 

H. Jj. 

Avnotntioiut As to (1) Expld. National Sales Corpn., Ltd. 
V. Bonin rd I, liernardi v. National Sales Corjai., Ltd., 
n »;n J 2 ii. B. ISS. .!.«? to (2) Refd. Klliott r. Bux-Ironslde. 
H{)2.'il 2 K. B. 301 ; Kmlltbank Oassol O.m.b.H. r. 
Soheiikers, II020J 2 K. B. i;>U. 

2097. Add. Annotations : — Apld. Re Gooch, Ex p, 
Judd, [1921 1 2 K. B. 593. Apprvd. McDonald 
p. Nash, [19241 A. C. 625. Apld. National 
Sales Corpn., Ltd. v. Bernard! , Bernardi t\ 
National Sales Corpn., I.td., [1931] 2 K. B. 
188. 

2103. Add. Annotations: — Refd. McDonald v. Nash, 
[1921] A. C. 625 ; National Sales Coi’iui., 
Ltd. Bernardi, Bernardi v. National 
Sales (;orpn., Lid., [1931] 2 K. B. 188. 

2118. Add. Annotations: — Refd. The Kronprin* 
sessan Margareta, The Parana, etc., [1921] 
1 A. (L 486 ; Platan, Dick Sc Co. v. Ketiping 
(1931), 36 Com. Cas. 243. 

2161. Add. Annotation.^ : — N.P. Ulioudahl v. Pank- 
hurst Wright (1923), 39 T. L. R. 628 ; Peynve 
V. Wilkinson, [10241 2 K. B. 160. Refd. 
Chesterman*8 Trusts, Mott v. Browning, 
[1923] 2 Ch. 466. 

2169. Add. Ayinotation : — Refd. Robinson v. Marsh, 
[1021] 2 K. B. 640. 

2205a. Illegality of payment 

during war.] — Bills of excliange which wore 
accepted before the war, Sc which became due 
after war was declared, woi*o held by tlie 
drawer, who wfis i*eHiderit in Germany, & was 
an enemy for the purpose of the 'I'radirig with 
the Enemy Acts. After the declaration of 
peace the holder sued tlic acceptors, claiming 
interest from the dates when the bills re- 
spectively matured ; — Held : as there was 
no br(?ach of duty in not paying tlio hills as 
long as tlie war continued, Sc jis payment did 
not become legal iintil tijc declar/ition of peace 
witli Germany on .Ian. 10, 1920, interest was 
only recoverable from that date. — B irdkr- 
MANN V. Allhausen Sc Co, (1021), 37 T. L. R. 
062. 

2225. Add. Annotation ; — Folld. Dresdner Bank v. 
Russo- Asiatic Bank, [1923] 1 Cli. 209. 

2249. Add. Annotation: — Refd. Aki. Dampskihs 
Steinstad v. Pearson (1927), 137 1.. T. 533. 


PART XIII. SECT. 6. 

2098 V. .] — l^ARKKR Wood 

& Co., Ltd. V . Richards (1925), 46 
N. L. R. 277.— S. AF, 

2098 vl. .] — R. Bignod 

proiulsBory notoa in favour of H. S. 
also signed the notes below R.’h 
signature as *' surety & co-principal 
debtor in aolidum** — Held: S.’h 
liability wtis that of a surety & not of 
a joint maker with R. — Siiutkr v. 
UIDOWAY (1920), 47 N. L. R. 140.— 
S. AF. 

yi. .1 — A person who has 

plac^ his signature on a promiBsory 
note below that of the maker In the 
place where the maker usually signs, 
without adding anything to indicate 
that bo has signed as indorser only, 
will be hold to be a maker unless there 
la competent evidence to prove that 
ho was not. — Tmoos v. English, [1924 J 
4 D. L. R. 937 ; 3 W. W. R. 566.— 
CAN. 

2101 xzii. .) — A per- 

son who has placed his signature on 
the back of a promissory note, before 
delivery to or indorsement by the 


Iiayoe, Is liable ew surety under an 
aval, 8c is not In the position of an 
ordinary Indorsor. — Mon & Co. o. 
Cassim’s Truhtek, [19241 App. I>. 
720.— S. AF. 

2101 wdil. .1 ~ A p' T- 

Bon wlio indorses his name i>n h nr»>- 
nilsBory note before negotiation thereof 
is not an indorser, but an aval or 
surety for the maker. — C ahhim.ikk v. 
Maijaraj (1925), 46 N. L. K. 151.— 
S. AF. 


PART XIII. SECT. 10. 


1 i, Note signed by surety 

before principal — lAaJble as maker ,] — 
FUABEU V. CtmMINGS & LKOI'OLD 
(1921), 67 D. L. R. 767.— CAN. 


r I. . 1 — Rioiitkr V. B artle y 

& MiKEteON (Sosk.), [1928] 4 I). L. li. 
919; IJ92813W.W. n. 51S.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 2.— 
A. 

2176 iii. .1 — Oanpat Tttka- 

RAM Mam V. fiopANA Tukaram Mali 
( 1927), I. L. R. 62 Bom. 88,— IND. 

2177 if. .J — Pcblio Trch- 


TEK V. Oladstonk, [1921] N. Z. L. R. 
224.—- N.Z. 


PART XIII. SECT. 11, SUB-SECT. 2. D. 

»o. Itcnsonahlc rate — Not (lyrced rat/: — 
PromisHory note ina/lmisHihlf for want 
(>/ sUirnpA -11 rid : where a pro- 
niisHory note Is inadinlsHiide In evidence 
for want of stamp. 8c the creditor sues 
for the money lent as on the original 
contract of loan, htj may claim a reasou- 
ablo rate f>f Intorost, Init be cannot 
claim at the rat-e In the pro- 

missory note. — IHM/MO IIOOHAIN MABIHA 
V. K. IbjKimirmrAi (192H), 1. L. R. 
6 Kan. 415.- IND. 

PART XIII. SECT. 11, SUB-SECT. 3. 

2227 ill. .]-— field: as defts., 

the makers of the notei, w<;re bound 
without protest, the notarial foes could 
not bo re<X)ver<}d from them. — G owanh 
r. OiirjCKKR Press Co. (1920), 46 
O. L. R. 24 : 50 O. L. R. 58.— CAN. 

PART Xlll. SECT. 11. SUB-SECT. 6. 

b. Add ** He-vful, on otlior groondB, 
.56 S. C. R. 165." 
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CaM S280-^7ta. English and Enfibn Digest Sttfplkhent. 


Part XIV. — Discharge. 

2280. Add, Annotation : — Refd. Soci6t4 dea H&tels action. — J ekkiks v, Jenjcins, [1928] 2 K, B. 

he Touquet Paris-Plage v, Cummings, [1922] 601 ; 97 L. J, K. B. 400; 139 h, T. 119; 

1 K. B. 451. 44 T. L. R. 483 ; 72 Sol. Jo. 319, D. C. 

2308. Add, Annotation : — ^Reld. Soci4t4 des Hotels 2414a. Entry in account book All 

Le Touquet Paris-Plage v, Cummings, [1922] lost.’*] — Re Gordon (John) (1931), 75 Sol. 

1 K, B. 451. Jo. 869. 

2814. Add, Annotation : — Refd. Soci4t4 des Hdtels 2416a. Verbal agreement for acceptance 

Le Touquet Paris-Plage v, Cummings, [1922] of composition.] — Pitf. was the holder of a 

1 K, B. 451. bill of exchange accepted by deft, for goods 

2318a. Agreement to pay money — Consideration supplied. Before the biU became due deft, 

uncertain.] — A beneficiary under testator’s ha4 made a verbal offer to his creditors to 

will was a debtor of his who had owed him pay a composition In discharge of his 

money under a promissory note given in liabilities. At a meeting of the creditors, 

1877, had, in 1882, entered into an agree- which was attended by pltf.’s agent, the 

ment with testator to pay him a certain sum creditors passed a resolution accepting deft.’s 

of money for which no distinct consideration offer. The resolution was reduced to writing 

could he clearly ascertained i—^Held: (1) & was signed by a number of the creditors, 

there was a presumption of law that the including pltf.’s agent, but not by deft. The 

promissory note had been discharged by creditors subsequently executed a deed 

accord satisfaction on the entrance into assigni^ their debts to deft.'s solr. in con- 

the later agreement ; (2) there was no pre- sideration of deft.’s solr. paying the amounts 

sumption that the money still due under the owing to them under the composition. Pltf. 

agreement had been forgone by testator. — was not a party to that deed. In an action 

Woodcock v, Eames (1925), 69 Sol. Jo. 444. by the holder of the bill against the acceptor, 

2362. Add. Annotation : — Refd. Jones v. Waring for the amount of the bill : — Held : upholdii^ 

& Gillow, [1920] A. C. 670. a contention of pltf., which was not raised in 

2364. Add, AnnotcUions : — Dlstd. Goldman v, Cox the cts. below, 1882 Act, s. 62, had not been 

(1924), 40 T. L. R. 744. Refd. Jones v, complied with, as pltf. h^ neither renounced 

Waring & Gillow, [1926] A. 0. 670. his rights under the bill in writing, nor 

2368. Add, Annotation : — ^Refd. Jones v. Waring delivered the bill up to the acceptor &, there- 

& Gillow, [1926] A. 0. 67( . fore, pltf. was entitled to recover the full 

2370. Add. Annotaiion : — Refd. Jones v. Waring amount of the bUi. — Rimalt v, Oartwrioht 

& Gillow, [1926] A. 0. 670. (1924), 93 L. J. K, B. 823 ; 132 L. T. 40 ; 

2301. Add, Annotation : — Gonsd. Jenkins v, 40 T. L. R. 803 ; 68 Sol. Jo. 788 ; [1924] 

Jenkins, [1928] 2 K. B. 601. B. & O. R. 239, 0, A. 

2393. Add, Annotation : — Refd. Jenkins v, Jenkins, 2455a. .] — ^Foster v, Driscoix, Lindsay 

[1928] 2 K. B. 501. v, Attfibld, Lindsay v, Driscoll, No. 568a, 

2S93a. Joint maker appointed holder’s executor.] — ante. 

During the lifetime of testator the exor, 2462a. Invalid Inland bill — Alteration result- 

named in his will Sc three other persons made ing In valid foreign bill.] — Poster v. Driscoll, 

a joint & several promissory note payable Lindsay v, Attpiei.d, Lindsay v, Driscoll, 

to him. After tlie death of testator & No. 668a, ante, 

probate of the will the exor. brought an action 2473. Add. Annotaiion : — Refd. McDonald v. Nash, 
on the piomissory note against one of the [1924] A. 0. 626. 

other makers thei'eof i—Held : the action 2475. Add. Amwiation Refd, Slingsby v, Dis- 
wos not maintainable, inasmuch as the irict Bank, Ltd. (1931), 47 T. L. H. 587. 

effect of pltf.’s appointment as exor. was at 2475a. Addition of “ per ’* another party.] — 

common law that the debt was discharged Pltfs., exors. of one Turner, deceased, em- 

by release at the date of tlie death of testator, ployed a solr., one O., of a firm C. & P., to act 

& in eqidty that it was discharged by pay- for them in matters relating to the deceased’s 

ment at the date of probate, so that in either estate. They wished tf) invest a sum of 

case the debt had ceased to exist before the £5,000 through a firm of stockbrokers, & 0. 


PART XIV. SECT. 2, SUB-SECT. 4. 

1 i. Mortgage to aeeure preeent 
future advanotie — Oimtn during currency 
of note.Y — Held : the mtipe. nut belnK 
strictly coextoQBlve with the note, the 
remedy ou the nolo was uot merged 
tn the mtge., & deft, was liable. — 
O’Nkill V. Lyk. 119231 N. Z. L. li, 
1039.~N.Z. 

■p. Payment under gamiahmeni pro- 
ceedings by fudgmeni creditor of payee.) 
— Held: tn the olroumstanoes no answer 
to the Indorsee’s claim. — CiXivr r, 
Doull, [1920] 1 W. W. li. 1000.— CAN. 

•r. Notes ^cen to secure advances 
— Made in prepayment of purchase- 
money — Delivery of goods.} — Held: 
the payees were entitled to recover the 
baiauoo dne on the first note giTen 
prior to thooontraot. but as regaroB the 
notes ffiven subsoQuentiy the goods 
deliver^ must be credited against tbe 
a Ivances made.^ the plea of payment 
must prevail. — Tyrkb Oo. v. Eubrka 
Lumbrr Co. (1022), 66 N. S. R. 441.— 


St. Note due to deceased — Not sale of 
goods to executor personally .) — McKen- 
zie V. McDonald (P. E. I.). [19271 2 
D. L. R, 07.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 10. 

q — Davidson Co- 

operative Assocn.. Ltd. v, Webber 
(B osk.), [1928) 4 D. L. II. 732 ; 3 

W. W. 11. 426.— CAN. 

PART XIV. SECT. 4. 

2401 i. Atujhat time — Before maturity 
— No necessity for evidence of dist^korge 
to be in tcrUing.) — Lyons v. Smith. , 
[19221 3 W. W. R. 084 ; 70 D. L. R. ! 
101.— CAN, I 

PART XrV. SECT. 6, | 

sv. Surrender to maker for canceJla- ! 
Hon.} — He Iu^lky, [1931] 2 D. L. R. 
799.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

2451 V. .V— Bills of ox- j 

change, payable some sixty, some \ 


ninety. Sc some one hundred & twenty 
! days after sight, drawn on applts., were 
indorsed for value to respa. who duly 
stamped them, and after acceptance 
noted in the corner of each bill tbe date 
for presentation. The parties to the 
bills having mutually agreed that the 
I dates of payment should be postponed, 

; reaps, oltoi^ the dates so noted, but 
I without rooking any alteration in the 
I bills as originally drawn. On pre- 
I sentation for payment at the extended 
dotes tbe bills were distfbnoured by 
applts. : — Held : there had been no 
dischiurge of the bills by material 
alteration, nor was a new stamping 
necessary imder Indian Stamp Act^ 
1899. 88. 14, 36 ; & applts. remained 
liable. — Pestonji (H.) 6c Co. v. Oox & 
Co. (1928), 155 L. R. Ind. App. 853.— 
IND. 

2458 ii. Decreased. 1 — Held : 

ih material alteration. — B bxxamt v. 
Porter (1913), 13 D. L. R. 278 ; 4 
O. W. N. 1171; 28 O. L. R. 572.— 

CAN. 
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V6L VL-^BUb of Biohaiiga* Cms 247Sa--2e86. 


accordingly prepared a cheque for that amount 
payable to the stockbrokers ; pltfs. then 
signed the cheque Sz. handed it back to C. to 
deal with as directed. C., however, fraudu- 
lently added to the cheque the words “ per 
C. & P.,” & then indorsed the cheque with 
the words “ C. <fe P.*’ & handed it to a branch 
of deft, bank to be credited to the account 
which a co. in which he was interested kept 
at that branch. The cheque was credited 
to that CO. &: was passed through the clearing 
house, & in due coui’se pltfs. were debited by 
their own bank with the sum of £5,000. On 
discovering the fraud pltfs. brought this 
action to recover the £5,000 from defts. : — 
Held : the words added by C. to the cheque 
constituted a material alteration & rendered 
the cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the liaiidH (jf defts. 
was merely a piece of worthless paper no 
action could be brought on it, & pltfs.’ claim 
failed. — Slingsby v, Westminsteii Bank 
(No. 2), 11931] 2 K. B. 583; 47 T. L. B. 1 ; 36 
Com. Cas. 61. 

2475b. .] — Oin^ C., a solr, to pltfs., w'ho 

were trustees, 'illed in a cheque^ “ Bay T\ 
& Co. or orrh ^ ” & obtained the frustees’ 
signatures tri it The amount of the eluMpic 
was to be used Ivy ,1. I*. <fc (o,, who were 
stockbrokers, in the purchase of War lioan 
<m behalf of the trust (jstate. C., after tlio 
cheque was signed, inseH^ed tlio words 
“ per C» Sz B.,” the name of Lis tiriu, betvve(.*u 
the name “ J, 1’. & Co.” tS:- the words “ or 
order.” The trustees had no knowledge of 
the alteration. (’. thou indorsed the chc(|ue 
‘‘ C. tV B.” A paid it into the account, of a co. 
to wJiich he was indebted. The nh* <iue was 
cleared & debited to pltfs.’ accouni* cd deft, 
bank. In an action by pltfs. agairisi, the 
bank for urongly debiting pltfs. ; fieUi r 
the cho(pie as altered being in the form “ l*a.v 
•T. I*. A: Co. per 0. B. or order,” the iridor.se- 
meni ” (’. k 1'.” was not a gjxxl indor.sonient 
as it did not correspond with tin? mandate 
on the face of tlie cherpie, k it was not jraid 
“ in the ordinary course- of business ” so 
as to entitle the bank to rely on Bills of 
Exchange Act, 1882 (c. 61 ), s. 06, or “ wit iurut 
negligence ” so as to entitle tlie I rank to rely 
on Bills of Exchange Act, 1882 {(;. 01), 
s. 80. — Slingsby V . Distbjct Bank, liro., 
[I931J 2 K. B. 588; 100 h. J. K. B. 005; 
(tffd., 48 T. L. B. 114, C. A. 


2484. Add, Annoicdiotift : — Dlstd. Hong Kong & 
Shanghai Bank v. Loo Leo Shi, [1928] A. C. 
181. Refd. Slingaby v. District Bank, lid. 
(1931), 47 T. L. K. 587. 

2485a. ]. — A banknote issued by applt. bank, 

payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document which was proved 
to have been patched together from the 
fragments. This document, though it did 
not show the number of the not<?, showed 
clearly its other main features : — Held : as 
the identity of the document as a note of the 
bank was established, & it contained all the 
elements necessary to render it valid &> 
effectual as a negotiable instrument, the 
bank was liable to pay the holder. — Hong 
Kong & Shanghai Bank v, Lo Leb Shi, 
[1928] A. C. 181 ; 97 L. J. P. C. 35 ; 138 L. T. 
529 ; 44 T. L. It. 233 ; 72 Sol. Jo. 68, P. 0, 


Sub-sect. 4. — Whether apparent (Vol. VI., 
p. 383). 

After “ See 1882 Act, s. 64 (1) ” add the following 
case : — 

251 3a. General rule .] — An alteration is ‘ ‘ apparent ’ * 
within 1882 Act, s. 64 (1), if it is of such 
a kind tliat it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he (‘.on templates taking with 
reasonable care. — W ooixatt i>. 8tant.ey 
(1928), 138 L. T. 620. 

2515. Add, Amiotntion r -Of rurally Befd. Slingsby 
V. District Bank, litd. (1931), 47 T. 1.. H. 587. 

2518. Add, Annotation ft ; — Apld. Auchteroni v. 
Midland Bank, [1928 1 2 K. B. 29-1. Refd. 
Slingsbv n. District Bank, ld<l. (1931), 47 
T. li. if. 587. 

2553. Add, Annotation : — Refd. Jenkins v, Jenkins* 
[1928] 2 K, B, 501. 

2555. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

2559. Add. Annotation : — A&* to (2) Refd. .Jenkins 
V. .Jenkins, [1928] 2 K. B. 501. 

2666. Add, Annotation .-—Refd. .Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2677. Add. Annotation : -Beld, Smith v. Wood, 
[1929] 1 Oh. 14. 

2682. Add. A nuotai'um. : — CoDSd. He I<\!nU)n, Kx jt. 
Eenton Textile Assocn. ( 1 930), 99 L. .1 . (]h, 358. 

2686. Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. 0. 025. 


PART XIV. SECT. 9. 


2558 i. Release of one ,] — In an 

action on a promissory note by the 
original payee against two Joint 
nakers, it Is no defence for one of tho 
nakors. In the absence of any writing 
jr delivery up of the note, to allejn^ 
hat he has been verbally released by 
he payee. — Goodman tj. Abmstrono 
;i92e). 47 N. L. R. 452.— S. AF. 


2559 ili. .}— Buec* 

kbbt V. FaisssN, [1927] 2 D. L. P. 
i73; [19271 1 W. W. R. 825 ; 30 
Man. L. R. 462.— CAN. 


>ART XIV. SECT. 10, SUB-SECT. 2.— 
A. 

2600 vili. r .1 — If the bolder 

>f a promissory note has, without the 
mowledge or consent of an indorser 
of the note, agreed to give an extension 
of time for payment to the maker while 
he note Is still current, the indorser 
s thereupon discharged from liability. 
— Liebenbbrg Estate v. Standard 


Rank of Soutu Africa, Ltd., [1927] i 
App. D. 50‘.i.— 8. AF. I 

PART XIV. SECT, tl i 

o I. First nette deMroyeA .] — 

Held : the original indebted neHS was { 
discharged & tho scoond note was not a 1 
renewal but a satisfaction. — Crista l i 
V. SlAiovmJH (1922), 70 D. L. II. 861.— I 

CAN. { 

2633 viii. — He Thomi*- j 

HON, 11031 1 t 6. \j. K. 573. CAN. 

r i. T1 h 3 taking of a nmewal ! 

note, whore the original note in re- i 
tttlned by the hoMer, does nut of itself } 
disehargf? the Intleliti^dncMa rfun’esuiited i 
by the original note, hut njon^Jy • 
suspcjiidH the right of action thereon | 
(luring tho correney of the renewal.— 
RovAf, Bank e. Hooo, [19361 2 
D. L. II. 4SH ; 61 O. L. It. 653.~UAN. : 

PART XIV. SECT. 12, SUB-SECT. 1. j 

2639 { a. .J—'rhe relation ’ ’. 

of principal & surety is cr(;ated by | 
iodorsoment of a bill for accommoda' ; 

15 


tlorw & If a cix-idltor diRchargeH the 
principal debtor, tbo HUi-oty is also din- 
charged. — Hahuih v. Lkunkr, Ili)24J 2 
D. L. li. 518; 30 H. L. N. 8. 63.- CAN. 

PART XIV. SECT. 12, SUB-SECT. 3 

■v. Deposit with rrediior of securi- 
ties as collateral to iwies — Securities 
entruslcA to principal dcMor for coll^- 
tion.]— iTenilumrujUis, indorsed by 
(4. & b’., woro denoslted with plti. 
as security coi lateral to two notes mode 
by G. & Indorsed by F. BJtf. entrusted 
some of thesfj notes to G. for collec- 
tion, Sc Cl. failed to pay over all that 
he oollect/od : — Held: both U. & F. wore 
liable. — HouTTJcy v. Gorman & Goran 
(1920), 4 7 O. L. R. 420; 18 O. VV. N. 
173.— CAN. 

PART XVI. SECT, 3. 

sw, Insirument taken in good faith.] 
— Pltf. bought stolon bearer boneb: in 
good faith : — Held .* pltf. had acquired 
a good title. — G arky v. Dominion 
M A N UFACri’UHFJW. Ltd., [19*251 I 
IJ. L. H. UU ; I,C O. L. U. 159.— CAN. 



Cases 2779—2862. English and Empire Digest Supplement. 


Part XVIII. — Conflict of Laws. 


2779. Add. Annolations : — Reid. Soc. Anon, des 
Grands KtablisBements de Touqnet Paris- 
Plago v.Baumgart (1927), 96 L. J. K. B. 789; 
Carlton Hall Club v. Laurence, [1929] 2 
K. B. 153. 

2781. Add. Annoiaiions : — Distd. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K.B. 789. 
Consd. Carlton Hall Club v. Laurence, [1029] 
2 K. B. 163. 

2783. Add. Annotaiions : — ^Apld. Soc. Anon, des 
Grands Etablissements do Touquet I^aris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 

2784. Add. Annolaiion& : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Retd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. 

2789. Add. Annotations: — Retd. Koeclilin v. Kes- 
tenbaum, [1927] 1 K. B. 889 ; Kepublica dc 
Guatemala v. Nunez, [1927] 1 K. B. 609. 

2790. Add. Annotation : — Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2791a. Validity of Indorsement— - Liability of 

acceptor In England.] — A bill of exchange 
was drawn in bianco by R. upon resps. in 
Ijondon to the order of M. It was sent to 
London, was accepted by i*e8pR. payable at a 


London bank, & returned to France, where 
it was indorsed by E. in his own name, on 
behalf, &> with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of E. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name : — Held : applts. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, ^ were entitled 
to recover the amount thereof from resps. 
as acceptors. — Koechlin et Cie. v. Kesten- 
BAUM Brothers, [1927] 1 K. B. 889 ; 96 
L. J. K. B. 075 ; 137 L. T. 216 ; 43 T. L. R. 
352 ; 32 Com. Cas. 267, O. A. 

2792. Add. Annotation: — As to (2) Consd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
069. 

2794. Add. Annotations : — Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. Refd. Repub- 
lica de Guatemala v. Nunez, [1927] 1 K. B. 
669. 

2812. Add. Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

2824. Add. Annotations : — ^Expld. Re Visser, Hol- 
land V. Drukker, [1928] Ch. 877. Refd. Re- 
publica de Guatemala v. Nunez, [1927] 1 
K. B. 669. 


Part XIX. — Cheques, 


2841. Add. A7inotation Refd. Lloyds Bank v. 
Chartoi ed Bank of India, Australia China, 


[1929J 1 K. B. 40. 

2846a. - - — .] A furtlier item in tlie finding 

of negligence i.s that some of the cheques were 
crossed “ account of payee,” one with the 
addition of tlie word ” only.” While this 
addition does not alTect the negotiability of 
an order or bearer cheque, I agree with the 
view of UowLATi', J., ill House Property Co. 


of London, Ltd. v. London, County d: West- 
minster Hank, No. 2850, that when such a 
ciieque Ls paid into the account of a person 
who is not the payee the bank is put on 
inquiry, especially wiien ho is a servant of 
the payee (Hchu'iton, li..T.). — Underwood 
(A. L.), Ltd. v. Bank of Liverpool, 
Underwood (A. L.), Ltd. v. B.\rclays 
Bank, [1924] 1 K. B. 775; 93 L. J. K. B. 
690 ; 131 L. T. 271 ; 40 T. L. R. 302 ; 68 
Sol. Jo. 716 ; 29 Com. Cas. 182, C. A. 

.4»ou>/aiMms Refd. Loudon & Montrose Shipbuilding & 
KopalrliiK Co., Ltd. v. Barclays Bank, Ltd, (1U26), 31 
Coin. Coa, 07 ; Kobluson v. Midland Bank, Ltd. (1925), 
41 T. ij. B. 402 ; Krcdltbank Cassell C.M.B.H. 
V. Sebonkors, Ltd., 2 K. B. 460 ; HouKbtun vSe: Co. 

r. Nuthard, Lowe & Wills, Ltd., [1927] 1 Iv. B. 246 ; 
Auobteronl & Co. v. Midland Bank, Idd., fl928] 2 K. B. 
294 ; Idggott, B. (Liverpool), Ltd, i*. Baiviaya Bank, Ltd., 


11U2S1 1 K. B. 48 : Lloyds Bank, Ltd. r. Chartered Bonk 
of India (1928), 97 L. J. K. B. 009 ; Itcekitt v. Barnett, 
I’rmlirokc & iSiator, Ltd. (192S), 4 5 T. L. K. 30 ; SSlingsby 
r. Westiiil lister Bank, Ltd., I1931J 1 K. B. 173. 

2847. Add. Annotaf ioyis Generally, Refd. Sutters 
V. Briggs, [1922] 1 A. C. 1 ; Re Farrow’s Bank, 
[1923] 1 Ch. 41 ; Importers Co. v. Westminster 
Bank, [1927] 2 K. B. 297. 

2849. Add. Annolations: — Consd. London A- Mont- 
rose Shi])building Repairing Co. v. Barclays 
Bank (1925), 31 Com. C’as. 67. Refd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, 11929] 1 K. B. 40. 

2850. Add. Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

2851. Add. Annotatiotui : — Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244 ; IJoyds Bank v. Chartered Bank of 
India, Australia ^ China, [1929] 1 K. B. 40. 
Refd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775 ; Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 204. 

2852. Add. Annotaiions : — Apprvd. Sutters r. 
Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1921), 37 T. L. R. 787. 
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VoL VL— Bills of Bxchaiige. Oases 2866— 8121a. 


Part XX. — Negotiable Instruments other than Bills of 


Exchange, Promissory 

2866. Add, Annotation: — Rcfd. Itoynl Trust Oo. 
v. A.-G, for Alberta (1929), 40 T. L. R. 25. 

2873. Add, Annotaiions : — Consd. Aucliteroni v. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V, Barnett, Pembroke Sd Slater, [1928J 2 
K. B. 244. 

2887. Add, Annotations : — Refd. Lloyds Bank v. 
Chartered Bank of India» Australia & China, 
[19^9] 1 K. B. 40 ; Greenwood v. Martins 
Bank, Ltd. (1931), 47 T. 1.. R. 007. 


Notes, and Cheques. 

2891. Add, Annotaiions: — As to (1) Refd. Re- 
publica de Guatemala v, Nunez, [1927] 1 
K, B. 609. As to (2) Refd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B, 009. 

2901a. 1882 Act, s. 95 — Warrant for interest 

on Government stock.] — Slingsby v, West- 
MiMSTEii Bank, I/td., No. 242a, a7ite, 

2911. Add, Amioiation : — Refd. Commonwealth 
Trust r. Akotey (1925), 94 1.. J. P. C. 107. 


Part XXI.— I.O.U.'s. 

2924. Add, Annotation: — Apid. S5oc. Anon, des | Plage v, Baumgai’t (1927), 90 1^. J. K. B. 

Grands Etablissements de Touquet Paris- I 789. 


Part XXII. — Actions on and in Connection with Negotiable 

Instruments. 


2976. Add, Annotation : — Consd. Jenkins v, 

Jenkins, [1928] 2 K. B. 501. 

2976a. One Joint maker appointed holder’s executor 
— Action by executor against one of other 


makers.] — Jenktns v, Jenkins, No. 2393a, 
ante, 

3056. Add, Amwiaiion : — Held. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775. 


Part XXIII. — Securities for Negotiable Instruments. 

3120. Add, Annotaiion : — As to (2) Refd. \inan v. Southern Hy. (1925), 42 T. L. R. 31. 


Part XXV. — Stamp Duties. 

Sdb-sect. 1. — Bills of Exchange and otheu ] 3121a. Bill of exchange.! Fo.steu v. Diuscoll, 
Orders on one Peilson to pay Another Lindsay e. ArrpjEi.u, Lindsay v. Driscoll, 

(Vol. VI., p. 493). I No. .508a, an<e. 


PART XX. SECT. 2, SUB SECT. 5. 

2876 ii. .] — Pitt, who owned 

thirty -one dcl>entiire« of the Bombay 
Improvement Tnist ontnieted theni to 
Ida agrent, deft. No. 1, for collection of 
Interest. Deft. No. 1 forjycd pltf.’a 
sigrnatxire on the dobcntiirea, & indoraed 
them In hia own favour. Subsequently 
deft. No. 1 pledged them with a hank, 
deft. No. 2, to secure an overdraft t/O 
himself. The bank surrendered the 
debentures to the Bombay Improve- 
ment Trust for renewal. New 
debentiures were Issued payable to 
the bank or order. Those new 
debentures were subsequently Indorsed 
to another bank (deft. No. 3) for value. 
Pltf. filed a suit asralnst defts. for a 
return of the debentures, or In the 
alternative for their value : — IlrM : 
ihe debentures w’cre promissory notes, 
&, therefore, negotiable instruments 
within Negotiable Instruments Act. 
48. 4 & 13. — Mercantile Bank of 
India v. Mascurenhas (1928), I. L. R. 
52 Bom. 792 ; am appeal (1931), 47 
T. L. R. Gll, P. O.—IND. 

PART XX. SECT. 2, SUB-SECT. 7. 
n. lAen note.] — Held: not a pro- 


missory noU*. — C anadian Bank of 
C^OMMKUCK V. .lOlINPON, {192.5] 4 

D. L. R. 51 1 ; [1925] 3 W. W. R. 328 - 

CAN. 

sy. ,1 — TlcUl : not a promisflory 

note. — M etcalfe v. Adair (Man.), 
[19271 1 D. L. R. 982 ; 119271 1 

W. W. R. 331 ; 36 Man. L. R, 255.— 

CAN. 

PART XX n. SECT. 1. 

2961 via. .p—JojiN- 

flON V, Ricijakdbon, II 922 J 3 W. W. It. 
453.— CAN. 

PART XXII. SECT. 8. 

xi. jA-iter yrautivo delay ~ 

Action he fore exjnry of dcUiy.V- 
La(^ait,?.k r. Lacaillk Cc)m'N., 11931] 
S. C. it. 619 ; 4 D. L. It. 337.- -CAN. 


PART XXII. SECT. 7. 


la. Pleading — Striking out — When 
ordered .] — Needles v. Bi/ivari*, 11922] 
2 W. W. K. 649 ; 00 I>. h, R. 273 ; 
15 Bask. L. R. 448.— CAN. 


f d . JJiscovery — iLxammuium jot — 
Actum hy indorsee ,] — Emfuie Finan 
CTER0, LTD. V, NANOK, [19201 
W, W. R. 694 ; 61 D. L. R. 231 - CAN 
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PART XXII. SECT. II, SUB-SECT. I. 

sf. Piyhf to "Bank ok Yokk- 

TON r. Bryan, [19301 2 VV. W. if. 49 ; 
4 I). J.. n. 287 ; 24 Alta. R. 576. - 

CAN. 

PART XXII. SECT. 11. SUB-SECT. 4. 

(J I, /o prove collateral agree- 

menJ — For “ V'orking out " of — 

Mallottoh w. Dkjk, [19271 2 D. L. R. 
370 ; [19271 1 W. W. R. 544 ; 22 

Alta. L. It. 42.5.~ CAN. 

d ii. 7’o show that v/tle signed us 
trustee only.] — Kvld(*nc<*. not adiiilsHlble, 
- Canadian Credit Men's Truht As- 
HocN. V. Anderson (1917), 37 i>. Ii.lt. 
805.~CAN. 


PART XXV. SECT. 1, SUB-SECT. 1. 

3123 ii. “ - JhsuM hy one hranrh 

on aruAher .] — Demand drafts, Is.sued 
by one othw. of a bunlt upon another 
of the winie bank, are bills of exchange 
payable on deman i Scare exempt from 
stamp duty,- -Yi'e Dema.vd DiiaF'J’h of 
Imperial Bank of India (192h>, 
I. L. R. 50 Calc. 233.— IND. 



Oases 8125— S209. English and Empire Digest Supplement. 


8125. Add, Annotation : — Refd. Midland Bank v, 
1. R. Oomre., [1927] 2 K. B. 466. 

3126. Add, Annotation : — ^Midland Bank v, I. B. 
Comrs., [1027] 2 K. B. 465. 

8146a. “ Chequelet.*'] — A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer or sums 
under £2, & agreed with its customers that 
they woiild pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 
avowed intention that the documents should 
be used for the same purpose as cheques, & 


the object being to avoid the stamp duty on 
cheques : — Held: the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 
8. 32. — ^Midland Bank, Ltd. v. Inland 
Revenue Combs., [1927] 2 K. B. 465 ; 96 
L. J. K, B. 1006 ; 137 L. T. 817 ; 43 T. L. R. 
764 ; 71 Sol. Jo. 622. 

3172. Add, Annotation : — Refd. Lemon v, Austin 
Friars Investment Trust (1925), 183 L. T. 
790. 

3173. Add, Annotation : — ^Refd. Midland Bank v, 
I. R. Comrs., [1927] 2 K, B. 465. 

3209. Add, Annotation : — Refd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 


PART XXV. SECT. 2, SUB-SECT. 1. 

8k. Time, for stamping — WJid?ier 
afhr acceptance <S? t/ndorscTnerU .] — 
Dutlbu V . Evans (1873), 9 N. S. R. 
(3 G. & O.) 171.— CAN. 

PART XXV. SECT. 2, SUB-SECT. 2. 

sm. Tirnc for stamping.) — Hkndbu- 
soN V . Gksnkr (18CG), 25 U. 0. R. 184. 

—CAN. 

■n. .) — Held : a promissory 

note bofore bolug nogotlatiHi could bo 
stamped by the maker on tlio day of 
the making: tberoof, though after It had 
boon signed & indorsed by the payee. — 


Bank op Ottawa v. MoLauqulin 
(1883), 8 A. R. 643.— CAN. 

PART XXV. SECT. 4, SUB-SECT. 3.— 
B. 

8254 vil. .] — Whore a pro- 

misBory note, being Ineufliclently 
stamped, is luadmissiblo la evidence, 
a suit to recover the priucipai debt 
basfid on the acknowledgment con- 
taluod in a contemporaneons receipt 
mentioning tho loan & referring to the 
promissory note, Is maintainable. — 
Govin]> SiNOH V . Buoy Bahadur 
S iNOU (1929), X. L. K. 62 All. 1C9.— 
IND. 


PART XXV. SECT. 4, SUB-SECT. 8. 

— C. 

3263 V. . 1 — ^An unstamped cheque 

is admissible in evidence Sc may amount 
to an earnest or part payment. — Sykes 
V. Geck, 11920] 1 W. W.R. 741.— CAN. 

PART XXV. SECT. 6, SUB-SECT. 1. 

f i. .] — Travis 

V . GlaSibr (1870), 2 Han. 215.— CAN. 

f ii. .] — Bank of 

Nova Scotia v. Cushino (1882), 21 
N. B. It. 498.— CAN. 


BILLS OF LADING. 

See SinrriNG and Navigation. 
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VoL VIL Oases e-~98a. 


BILLS OF SALE. 

Part I. — Objects and Application of Bills of Sale Acts. 

8. Add, Annotation : — Refd. National Provincial &> Union Bank of England v. lindsell (1921), 

91 L. J. K. B. 196. 


Part li. — What Transactions are Bills of Sale and require 

Registration. 


11. Add. Annotation : — Refd. French v. Gething, 
[1922] 1 K. B. 236. 

16ft, Sale — Re-letting to seller.] — British, 

llAJLWAY Traffic & Electric Co. v. Kahn, 

[1921] W. N. 62. 

36. Add. AnnotaiU n: — Refd. lie Wait, [1027] 
1 Ch. 606. 

41, Add. Annotation: — Refd. National Pro- 
vincial & Union Bank of England v. Lindsell 
(1921), 91 L. J. K. B. 196. 

44. Add. Annotation : — Expld. & Apld. French 
V. Gething, [1922] 1 K. 13. 236. 

82, Add. Annotations : — As to {\) Consd. Wright- 
son V. McAi*thur & Hutchisons, [1921] 2 
K. B. 807. As to (2) Refd, Wrightson r 


McArthur & Hutchisons, [1921] 2 K. B. 
807. 

90. Add, Annotation: — Apld. lie Allostor, [1922] 
2Ch. 211. 

93. Add. Annotation : — Refd, Wrightson v, 

McArthur & Hutcliisons, [1921] 2 K. B. 
807. 

93a. Room on borrower’s premises.] — 

Deft. CO., in order to securo pitf. against loss 
on a certain contract in consideration of 
pltf. giving further time witliin which to pay 
for the goods, set aside certain spocifled goods 
in two rooms on dofts.' premises, which were 
locked up & the keys handed to pltf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 


PART I. 

gi, — — Proleelion of r.raiilorfi,]-- 
BITIh of Sale Act, li. H. A., o. LOl, 
is not intended to do anyllnny: further 
than to Hto|) a l)iiy<'r of jroods who 
has not rcRiHtcuvd a hill of .Male A' Avho 
is not in poshchhIoii <»f the Koodw from ; 
claiuiin^;, as ui?aijiKl. creditorH of the 
jierson jii iioHsossion, Hint h<? had 
uouKht th(^ Koiids fioni Hai<i yiciHon. 
It is not the jiiteritloii of the Aet t hat 
the buyer of a ehaticl w)h> 1<*aves it 
in the pos-sesaion of th<' vendor nntil 
it can be aohl again A: liien aellrt it A, 
joakea <le]ivcry to a person who lakcK 
it away is to be d<’in'iv(;d of t))e ijro- 
ceeda of the nsaalo by reason of 
ganilshco or other proe(‘edingH tuk<>ii 
by creditors of the* person In pos- 
session before the resale A, (ielivory. — 
lie AVLINO, Koval Bank ok (Jwada 

V. IlKYIJfiK Sc Avlino, [1930] 1 

W. W. R. 102 ; 1 1). Ti. U. 08. - -CAN. 

«a. rtUlfi of Sale dt Chattel Morfyape 

Act. n. S. M., 1913 (c. 17)— A?o/ 
applicaljle to morigage of equity in 
mortgaged goods.] — Tho above Act does 
not apply to a chattel mtgu. which 
expressly covers not the goods them- 
selves referred to therein but any 
interest or equity which rntgor. may 
have In them after tho claim of a 
prior named nitgco. shall have been 
satiHlied. — B axque d*Hociiislaoa v. 
Brownston^ [1925] 3 D. L. U. 176 ; 
[1925) 2 W. W. R. 348 ; 35 Man, h. R. 
62.-^AH. 

sb. Crop Payments Act. 1924 (c. 147), 
as. 2, 3 — Effed of — AHmaHon by land- 
lord. vendor or mortgagee.] — Re Crop 
Paymbicts Act, Re Bills of Sale & 
Chattel Mobtoaok Act (1926), 36 
Man. L. R. 34 ; 11926J 2 W. W. R. 
844.— CAN. 

sd. Contract made outside jurisdiction 
— Provincial Art not applicfibte.y- 
National Cash Rkoister Co. t>. 
Lovett, Moore v. Nawonal Cash 


RK(JT8TKli Clo. (1906), 1 E. L. li. 321. -r- 

CAN. 

«f. W/to twiy '* creditor ” — Trustee 
in bantcruptcy.] trnstoo In bkpey. 
is a creditor withiii Bills of Halo Aet, 

K. S. N. S. 1923. e. 201. ». 8.— /te 
Hatiafaction STORKiJ, [19291 2 D. L. It. 
435 ; GO N. S. R. 357.— CAN. 

PART II. SECT. 1. 

10 ii. Add “ revsd., [192013 W. W. It. 
421.” 

PART II. SECT. 2. 

■m. JJccluration resrriying to maker 
powers of rnanagenienl d: diKpositUni - — 
No power in cestui que trust to seise 
nr take possession.) — PuHCKi.L v. 

I»KPtJTy Fki»eual Taxation Comr. 1 

(1920), 28 a L. R 77.— AUS. j 

PART II. SECT. 8. SUB-SECT. 2. | 

28 1. Add •* ret'sd.. [19221 3 W. W. R. ! 
431.*‘ I 

PART II. SECT. 4. | 

t i. Goods paid for tnit not de- j 

livered.) — Held: registration not re- 
quired under Bills of Sale Act in order 
to protect porohaaer’H right to p)ods 
BUbsoquontly inanoXactui'ed & paid for 
ander tho agreement, the property In 
which had passed to him but which 
were still on vendor’s promises.— 
Allkn-Stoltzk LuMBPJt Co., Ltd. v. 
SUMMIT Lake Lumber Vo.. Ltd., 
[19201 3 W. W. R. 895.— CAN. 

BD. ” Customer*a agreement ** — 

” trust receipis.'^h-Re Dominion Bmr- 
BUiLDiNO & Repair C^., Ltd. (1923), 
53 O. L. li. 485 : 24 O. W. N. 30.— 
CAN. 

PART n, SECT. 6, SUB-SECT. 4. 

80 I. J^^oUowing aUe^iot sale to rcru^.] 
— C. 'imrchased an automfddle, paying 
partly In cash & partly by post-dated 
cheque. Later requiring money to 
finance his buslncsn, he borrowed 


11,400 from pltf , giving In return a 
hirc purchaHo agi-ceinout os to tho 
autotnobllc. V. oontlniiod In pos- 
Bossion of tho car : — Held : tho dorui- 
njerit was an asHuranoe He oatnu within 
BIIIh of Sale Act. — IlrniKT (U, P.) 8c 
Co. V. .Si’AHFF (1920), 29 B. C. R. 
70.— CAN. 

80 il. .] - A. an emph»yc<c of jdtf. 

CO., being doKlroiiH of obtaining a new 
motor oar for tlm ])urpoHeH of Ids work, 
nrmiiged wii-ii an oilh.'or of iWtf. t]»at 
the CO. would udvaneo him 4'200 to 
enahle him purclniHo tiio ear. A. 
heh'ctod o. our A; .signed an order for 
it in hlH own Tmvue., &, an Invoice 
additiRsiid to pltf. was iHHued to A. 
A (djcque for the balance, of tho amount 
owlJig on the car was given by Uio 
I pltf. to A., who handed it 1o tlio 
vendr»r. Tho co.'.i ledger who wed t,lio 
amount of tho choMiu! as an advance 
to A. Ah Rwurity for tliln advaix'e 
j A. cutejed Into u hlre-purclia.se agree- 
inent wllii llu' CO., whereby tlie co. 

I yiuniortcd to led tlio car to A. uiion 
) tlie UHimi Ltuih of n Idro - purchaKU 

■ agD'i^ment. Tlie agreement was not 

■ registercil as u fdll of wale, A. nnb- 
' Hcquently wold Ihr; cur to deft. In an 
i action for detention : — Held : tlie ct. 

I w'us not coucinded liy the form Into 
' w'iiJeh the nurtleri had thrown tlio 
; transaction, but was entitled, A:, Indeed 

bound, to Inquire into it.ft real nat ure ; 

! the t.raimHctiou between A. & T>h<L 
I aiuountA'd to an advance by pltf. to 
! A. on the Hccurlty of the car ; tne pltf. 
j could not make out 11 s title Indu- 
i peudcntly of tlie hlre-purchawi agI^i«- 
! ment, which contained a llecrnxi to 
I take: iu>SHef!!wion of a personal chattel, 
i waH c<inseqii«nt]y a bill of nale wit.hin 
i Instnjrnents Act, 1915, a. 127, He tho 
agro<jTficnt not being rcglst«3re<l an a 
! bill of sale was void. He tieft, was 
entitled to succewl. — A ustralian 
: M«niu)roLiTAN Lu’k AaauRANCE tJo., 
! Ltd. V. Lea, [19281 V. L. R. 29.— AUS. 



Caaes 98a-188b. 


Ekoush Ain) Empire Digest Supplement. 


two letters written by deft. co. to pit!., one 
letter written before the keys were handed 
over, & the second letter subsequently. The 
second letter contained the words : “ The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desired.” The co. went into liquida- 
tion & the li(j[uidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), 8. 93 (1) (c), os being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them : — Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defts.* premises, inasmuch as defts. 
had conferred upon pltf- a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. wfis entitled to remove 
the goods. — Wrigiitson v. McArthur & 
HuTCiiiaoNS, [1921] 2 K. B. 807 ; 90 L. J. 
K. B. 812 ; 126 I.. T. 383 ; 37 T. L. U. 675 ; 
65 Sol. Jo. 553 ; [1921 ] B. & C. K. 136. 

97, Add. Annotation : — Consd. French v. Gething, 
[1922] 1 K. B. 236. 

98. Add. AnnoicUion : — Refd. National Provincial 
& Union Bank of England ■. lindsell (1921), 
91 U. J . K. B. 190. 

98a. Letter assigning chattel in hands of third 
party — Or proceeds of sale — As security for 
overdraft.] — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for tlie purpose of rcpiiirs, & which 
he had instructed deft, to sell on liis behalf 


when repaired, had an account at pltfs.’ 
bank, which was overdrawn. Being re- 
quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him “ to hold the car to the order of ” the 
bank “ or the proceeds when sold,” & sent 
a copy of that letter to pltfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds : — Held : 
the letter in question created one entire 
charge upon the car &; the proceeds which 
represented it, ^ the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself ; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form. — National Pro- 
vincial & Union Bank op England v. 
Lindsbix, [1922] 1 K. B. 21 ; 91 L. J. K. B. 
190 ; 126 L. T. 319 ; 66 Sol. Jo. (W. R.) 11 ; 
[1921] B. & C. R. 209. 

Annotalion : — ^Refd. lie North Wales Produce & Supply Soc., 
[1922] 2 Ch. .UO. 

104-. Add. Annotation : — Expld. & Apld. Shears 
V. Jones, [1922] 2 Ch. 802. 

108. Add. Annotation : — Consd. Re Johns, Worrell 
V. Johns, [1928] Ch. 737. 

110a. .] — An agreement to execute a bill of 

sale, to secure payment of a debt, in the 
event of tlie debt not being paid by a certain 
date, is a bill of sale within 1 882 Act, & is void 
unless the requirements of that Act as to 
registration are complied with. — Shears & 
Sons, Ltd. v. Jones, [1922] 2 Ch. 802 ; 92 
L. J. Ch. 28; 128 L. T. 218; 66 Sol. Jo. 
682 ; [1922] B. & C. R. 211. 

112. Add. Amio/aiion Refd. Re Wethered, Exp. 
Trustee (1925), 131 L. T. 264. 


Part III.— Instruments not within the Expression “Bill 

of Sale.” 


128. Add. AnnoiaiUnis : — Folld, French v. Gething, 
[1922] 1 K. B. 236, Refd. Canvoy Island 
Comrs. r. Preedy, [1022] 1 Ch. 179. 

133. Add. Amiotations : — Refd. The Harlow, [1922] 
P. 175 ; Merchants’ Marino Insce. v. North of 
England Ih'otecting & Indemnity Assocn. 
(1926), 42 T. L. R. 724. 

188. Add. Annotation : — Refd. Re AUoster, [1922] 
2 Ch. 211. 

138a. Letter of trust on redell very for realisation of 
pledged bills of lading.] — A limited co. 
pledged bills of lading with a bank to secui^e 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
biUs of lading from the bank for realisation 
on the t-erms stated in the usual letter of 
trust given by the co. to the bank, to wit, 

PART II. SECT. 6. I 

•t. To (rive securUv — Keffidraiian j 
n«c«snarv.l — Re McIntyre. Tkitstrk v. 

Canada Mktal Co., Ltd. (Out. ).r 1925) 
a D. L. H. 889 ; 5 C. B. R. 929.— CAN. 1 


that the co. received the bills of lading in 
trust on the bank’s account & undertook to 
hold the goods when received & the pioceeds 
when sold as the bank’s trustees & to remit 
the entire net proceeds as realised : — Held : 
the letter of trust was not a bill of sale at all 
\dthin the definition of 1878 Act, s. 4. 
Semble : if it had been so, it would on the 
evidence have been a document “ used in the 
ordinary course of business ” withia the 
exception in that definition. — Re Allesteb 
(D.), Ltd., [1922] 2 Ch. 211 ; 91 L. J. Ch. 
797 ; 127 L. T. 434 ; 38 T. L. R. 611 ; 66 
Sol. Jo. 486 ; [1922] B. & C. R. 19g. 

138b. Agreement for sale of growing crop.] — An 
agreement for the sale of a growing crop is a 
tmnsfer of ” goods ” within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of ” bill of sale ” in that sect, as being a 


j O’Brixn V. Stebbins & Mcri.LEN. 
PART in. SECT. 6. ; [1927 3 D. L. R. 274 ; J19271 2 

*w. Lien note — A^o eoHaimL coi^rcuA E. 176 ; 21 Bask. L. R. 478. — 

to iranefer property in (roods back to I vAW. 
seller. ] — Held: not a ohattel mtffe. — i 

2 



VoK Vn.— Bills of Sale. Cases 138b -196a. 


** trwasfer of goods in the ordinary course of 
business of any trade or calling.** — Stephen- 
son v. Thompson, [1924] 2 K. B. 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. B. 613 ; 68 Sol. Jo. 636 ; 22 
L. G. R. 859 ; [1924] B. & 0. B. 170, C. A. 

144*. Society Incorporated under In- 

dustrial Sc Provident Societies Act, 1893 
(c. 39).]— ^Upon a claim by a del^nture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged : — Held : ( I ) the 

society was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property cliarged 
by the debenture, although described in 
general terms, was severable ; accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 


of personal chattels within 1878 Act, s. 4. — 
Re North Wales Produob & Supply 
Society. [1922] 2 Ch. 340 ; 91 L. J. Oh. 416 ; 
127 L. T. 288 ; 88 T. L. R. 618 ; 60 Sol. Jo. 
489 ; [19221 B. & C. B. 12. 

148. Add. Annotations ; — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 
National Pi*ovincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 

149. Add. Annotatiojia : — Refd. Re North Wales 
Produce Sc Supply Soc., [1922] 2 Ch- 340 ; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 

151, Add. Aunotalion : — Apld. Re North Wales 
Produce Sc Supply Soc., [1922] 2 Ch. 340. 

155. Add. Annotation : — Apld. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790. 

156. Add. Annotations : — Consd. Lemon v. Austin 
Friars Investment Trust, [1920] Ch. 1. Refd. 
Dey V. liubbor Sc Mercantile Corpn., [1923] 
2 Ch. 528. 

158. Add. Annotaiion : — Refd. Rc North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV. — Subject-Matter of Bills of Sale Personal 

Chattels.” 

160. Add. Annotation : — Refd. Herbeii/’s Trustc?e 190. Add. Annotaiion : Distd. Stephenson v. 

V. Higgins, [1920] Cii. 794. Thomiison, [1924] 2 Iv. B. 240. 

168. Add. Annotation I — Refd. Re North Wales 196a. Growing crops.] — Stephenson v. Tjiompson, 
Produce & Supply Soc., [1922] 2 UL 340. No. 138b, ante. 


PART III. SECT. 6. 

142 Iv. — .] — Gordon 

MacKay & Co.. Ltd. v. Cai’ital Trusi 
C o., Ltd.. 11027J2 D. L. It. 1150; 
S. C. K. 374 ; 8 O. II, U. 21 G.- CAN. 

142 V. — — - .1 — 1 i <‘ Do.uinton 
Cjrkolatk Co., [iu:il] 2 1». I.. H. 
813.— CAN. 

PART IV. SECT. 1. 

sy. ^ale of dweUmO’liOVKc. for rv- 
moral.] — A tsale of a dwolIlnjf-houHe 
with tho intention on the jmrt of the 
vendor «Sr, piirchtiNer that It shall lie 
removed from the land on which it Ih 
situated is a sale of a chatUd within tlie 
moaninfT of sect. U of the Bills of Sale 
Act, it. S. A., 11122. c. 151.— Wadr v. 
MUNlCTPAIi DINTUICT OF Ooi.DRN I 
Centre, 11029] 2 D. L. H. 779 ; 1 
W. W. It. 901 ; 21 Alta. L. It. 1.— 
CAN. 

9Z. (toods 7iot property of yranlor.y - 
Thtj pnndiaKcr of a motor ear under an 
uncompleted conditional sale ajfrec- 
ment omlly agrreod to sell it to his 
father In conbldcration (inter alia) of 
the latter’s ussiimption of the payment s 
due the original vendor ; hut there was 
not sufliclent chaiifire of po.ssesslon to 
satisfy Bills of Sale Act if it applied to : 
such a transaction. After the fatherr ; 
had paid oil the vendor the car was ! 
seized under an execution against the I 
eon : — Held : the tmnsaction was not : 
a “ sale, assiKnuieiit or tmnsfer ” of j 
the car ; Its only elTect was to grivc the ' 
father an equitable iTiterest in the car i 
which did not deiK*nd upon the j 
delivery of possession ; &, Uiei*efore, I 
It was not afflicted by Bills of Hale i 
Act then In force, R. H. A., 3922. | 
which did not provide, as does tbf; 
present Act, 1929, s. 27, that it shall 
apply to bills of sale although the goods i 


I may not be i he T»i».perty of the grantor. 

- Bovdi?. llAia.iNo. 119.31 I 1 \V. \V. IL. 

I 595 ; 2 D. L. IL 5hn.- CAN. 

PART IV. SECT. 2. 

' a i. Goods in posHcuftion of third 

! po7iy — Ckmniny possesKion on his ovm 
I bchtilf.] — Jlchi : Bills of Sale Act did 
not apjdy. — 1 ’ketic v. 1jAUz<»n & Ff.n- 
i HOM. [1923] 3 1). L, K. 1152; 52 

I O. L. U. 334.— CAN. 
i 

PART IV. SECT. 3. 

167 U. -.] — The assignment by 

way of security of a e.hattel, ilie subjeeT. 
of a hir<i-T)urclittHe agreement & which 
at the date of the assign nicnt wos in 
thti poHsessiou of the hlrtT, who was 
not in default under the lilre-nunduise 
agreement, is an tLssignment of a e-hose 
I In action witliin s. 3 of Bills of Sale 
I Act, 1898. — Motor Credit, Ltd. r. 

I W. F, WoLDA.sTON, Ltd. (Jn Ijigt/iuA- 
1 TION) (1929), 29 H. H. N. S. AV, 227 ; 

I 40 N. H. W. W. N. 4 8,— A US. 

! PART IV. SECT. 4. SUB-SECT. 2. 

' 197 iv a. ,] .lACKSON v. Pkn- 

I roi.D, IJ931] 1 I>. J.. R. 808.— CAN. 

I PART IV. SECT. 4, SUB-SECT. 3. 

o i. .1 — When a migee. cnlco's 

into poH.scssfoii, ho becomes entitled 
to i>ny crops growing on the land us 
against a nitgoe. of the crops under a 
chattel mtge. executed after his rnlge. 

& before possosslon taken ; but. If 
the crops are cut at the time id 
pOHSCBslon taken, the holder of the 
chatbil mtge. would hav«i prioHty.-- 
HAKKmON V. CARBEURV KdF.VATOR (U). 
(Man.) (1908). 7 W, L. K. 535.— CAN. 

a i. OhatM morigaye including 

cut grain — Amouni of cut grain not j 
tpeeiJUd.] — Reid: mtge. not valid i 

3 


even in -Kortk American 

Lumuku Co. r. Bank of Montreal, 
(19221 1 W. W. R. 12(55 ; 05 I). L, It. 
348 ; 15 Hask. L. Jt. ;575.— CAN. 

a ij. Lease, by mortgagee in 

possessio?t fo guarantor of mortgagor's 
debt to hank Pro fits from crop to he 
applied in reduction of debt.]- J hid : 
t he al)ove arrangeimmt. <liil in>t violato 
Chattel Mtge. Act, it. S. C., 1920 
(e. 200), H. 20, as an aU.(mii»t to croalo 
a security on a gn)wfrig crop, since it 
(lid not come within any IriNtriiment 
mentlojjed theDdn. - Burnh (ic Biu)WN 
V. ZuLAur it Doeeu (Haak.), [1926J 
1 W. W. It. 943.— CAN. 

197 X. — Securitv on grain 

given to a bank in Oct. 1921, in iHwpect 
t-o uclvuncoH made in tlie spring of 
j 1920 : .* invalid in respect to 

1921 crop u^4 there was no proof that 
I 1921 crop woiH intended os the flijcurity, 
j & if there was such an agreenient made 
• in J920 as to 1921 crop it wos bad as 
I covering property not tlRui in exist,- 
enet*. — Nojcth American Lijmijkr (Jo. 

; V. Bank of MiiNTRKAL, [1922] 1 

I W. W. K. 1205; 05 1). L. It. 348; 

j 1.5 Bask. L. it. 375.— CAN. 

I 197 xi. .} — Retd: an ugreernemt 

; only inUsnded to opfjrub? as securJly 
I for payment, payable when the crop 
was harvesUMl, was void under It. S. M., 
1913 (c. 17). H. 3.3.— Hascall w. Royal 
Bank of Canai>a. [1923] 2 W. W. R. 
504 : 33 Man. L, R. 230. CAN. 

197 xii. .] -' field : a siJcurll y on 

crops to be grown in futuro was 
invalid under R. H. S.. 1920 (c. 200), 
H. 20. — IficiiLAND Farm, liTD. v. 
Vkhuf/ITE, [19231 3 W: W. It. 74.-- 
CAN, 

197 xUI. .J— Dalton v. Eaton, 

[1924J 1 D. L. It. 493 ; 1 W. W. K. 
240 ; 18 Baek. L. li. 92.— GAN. 
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Part V. — Statutory Requirements 


213a. Substantial accuracy — Payment of loan 

by cheque,] — Pltf, granted a bifl of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf . accordingly received a cheque for £1 ,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 
8, 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, ^ as a cheque was a good payment 
until dishomjurcd thei*e was no need to state 
in the secon<l bill of sale that the payment Was 
by cheque, & therefore, as the consideration 
wiis coiTocily stated in the second bill of sale, 
the action failed. — D’U sbz v, Thafpics &; 
lliBCOVBniES, IiTi>. (1924), 40 T. L. K. 441. 

220. Add. Annotation : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 20. 

228a, &5 grantor’s creditors paid by 

grantee.] — (1) On June 24, 1025, the parties 
to a bill of sale for £1,000 ent/crod into an 
agreement that the gi*anteo should pay, as 
he then did, £000 to creditoi's of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should bo cancelled, & that the 
grantor shovild give to the grantee a new bill 
of sale for £1,000. The new bill of sale 
provided t-hat “ in consideration of £1,600 
paid to ” the grantor “ by ” the grantee on 
Juno 24, 1925,” th(^ grantor assigned the 
ciinttels to the gi-autee : — Held : the new bill 
of sale truly stit forth the consideration for 


which it was given, as required by 1882 Act, 
s. 8. 

(2) A bill of sale provided that the grantor 
would pay the grantee the principal sum of 
£1,600 vdth the interest then due on 
Deo. 24, 1025.” A contemporaneous mtge. 
of other property, given as part of the same 
transaction as a collateral security for the 
principal sum, provided as follows : ” The 
ratgor.” (the grantor of the bill of sale) 
” hereby covenants with the mtgee.” (the 
grantee) ” to pay to him on Dec. 24 next 
£1,600 with interest thereon, & it is hereby 
agreed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
loss than £20 ” on specified dates ; these 
provisions not being contained in the bill 
of sale : — Held : the bill of sale by being 

• made contemporaneously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
to a ” defeasance or condition ” within 
1878 Act, 8. 10 (3), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
registration of the bill of sale under that 
Bub-Boct.— -Stott v. Shaw &> Lee, Ltd,, 
[1928] 2 K. B. 20 ; 97 L. J. K. B. 556 ; 139 
L. T. 302 ; 44 T. L. R. 493 ; [1928] B. & 
O. R. 24, C. A. 

237. Add, Annotation : — Distd. Henshall v, Wid- 
dison (1923), 130 L. T. 607. 

237a. ,] — Pltf., H., had had a number 

of betting transactions with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 
& paid his losses by cheques. He won other 
bets for which ho was paid by various cheques. 


197 xlv. .] — Om'ifiN V. Dykr 

nm] 4 P. h. XI. 1081; 1 
W. W. 11. 382,— CAN. 

gi, .j—pHO(n’oRr. Ander- 

son Sl Nortiikun Kijcvatou Co., Ltd.. 
Ekman & Proctor & Madlery, 119211 
3 W. W. R. 3U.— ^AN. 

k 1. Trnmaclionnot bond fide .) — 

PIU. olnlnied t.)ic rigrht to take aortaiii 
wbimt in A.‘h poMHosalon. A. wanted 
Boine t>r It for neod. It wt»« aurriNHl that 
pltf. wonld puri'hoBc tba wheat from A. 
at a i>rlc»» wJilcli wan equal to the 
amount of A.S iudobtodiu^ to pltf., 
& pltf. would immediately ihj-soU it 
to A, at a prleo t><»r buMiiel which made 
the total price at about tim same a« on 
pltf.'fci purclwwe. Thlfci wiiH curried out, 
& to secure the purohaao price pltf. 
took from A. a eoou i?raiu mt|re. on the 
crop to be crown : — Held : os A. did 
not rt>quiro'tJie whole of the wheat for 
HWtl, & ae the price fixed had no re- 
lation to the value of the wheat but 
wan fixed with roforiMioe to the debt 
owiufir by A. to pltf., the actual value 
heinfr much lo88 than the price ajrroed 
on. the tmnaaot.lou could not ho con- 
sidered H tM)Tul Me Kale to A., & pltf.’s 
mtifc, waK Invalid. — L vncu e. Titr.vky 
(S aak.). fl»2:n 3 I). L. II. 7 ; (19231 2 
W. W. R. 876 ; rcnai/.. 119231 1 D. L. R. 
1108.— CAN. 


K ii. .p- i/eW .• the chattel 

mt 4 fc. in question, which waa iflvon on 
a growing crt>p for the purchaBC -price 
of eeed errain, waa pond fide & valid. — 
FKiuiat V. Romanoibwicz, (19281 i 
1). L, R. 400 ; [19281 2 W. W. R. 626. 
— CAN. 

•a. Binder twine chattel mortoai^e — 
To ttf cure price of twine need in pretHoue 
//car. I — Held: may bo validly granted 
in the following year over the crops 
of that year, & is entitled to priority. — 
Fk.vxtcll f». Union Bank of Canada, 
11923] 3 W. W. li. 79.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— A. 

b 1 . anumni ftecured,] — 

IlKN'rON V. INTKRNATIONAX HaKVKSTEB 
A h. R. 962 j tm^l 


S Alta. L. R. 102.-- 


2W.W. 11,118; 

CAN. 

PART V. SECT. 1. SUB-SECT. 2.— B. 

f Serd-ffrain mor/uoffe.] — 

A Kced-gratu mtgi'. 3c the atftdavit of 
iMOio Mt:t Ktat^nl that It wa*> given to 
secure the price, nientioziing it, of 
330 huBhela of barley “ purohaped 
fitmi t mtgee. The ovideuoo showwl 
that Iho mtgt»r. took delivery of only 
320 or 321 huehels. There waa no 
ev'ideuce iudioaUng that the diflereuoo 


Indwren the prie(i of the quantity 
refemul t() in the mtge. A' the quantity 
delivtatMl wan to be i>aid by the mtgor. 
for anything but liark-y : — IJcld : it 
could not be InfeiTed from tho above 
facts that the conHidemtiou set forth 
in (he mtge. iV'. affidavit was not 11*^117 
stated.-- HOHTNKS.K r. Fkvchxk, (19311 

2 \V. W. R, 267.— CAN. 

h i, MiestaieTnent asio cmrency.] 

— The fact that a bill of sale Ktates that 
tho conHlderation was paid in “ lawful 
money of Canada, whoiv^as it was in 
fact paid In United Btates currency, 
(hu*us not invalidate the bill of eale. — 
First National Hank or Mik- 
NKAPouB V. Mann & Conway, (19261 

3 I). L. R. 648 ; (19251 2 W. W. R. 
525 ; 19 Saak L. R. 546.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 
C. (a). 

1 1 . . 1 — Mow AT V . CLSMBNT 

(1886), 3 Mon. L. R. 586.— CAN. 

227 vil. ,J — lU Oauoreau. 

Ex p. Royal Bank of Canada, (1922) 
3 W. W. K. 79 ; 68 D. L. R. 831.— 
CAN. 

1 1 , ^ notes under diacouni 

— Notes subsequently taken up by 
grantee.] — Held: the chattel mtge. 
waa valid. — Fisa t. Higgins (1884). 2 
Man. L. R. 65.— CAN. 



VoL vn.— BOb ol Sale. Oases 287a-872. 


Bventually, pltf. obtained judgment against 
deft, for lOs, Execution was levied at 
the instance of the judgment creditor where- 
upon deft. *8 wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seli^, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she hod advanced to iiim. Tlxe 
judgment creditor contended that the bill 
of sole w^ bad because it did not truly state 
the consideration. The bill of sale contained 
the words “ In consideration of a sum of 
£600 now paid ...” & the judgment 
creditor said that the £000 was not paid at 
the time of making the bill of sale, & therefore 
was not ” now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that the 
money was ” now paid ” was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 0 p.m., on the 
same day that the bill of sale was executed : — 
Held : there v as evidence in the present case 
on which the county ct. judge could find that 
the £600 was ” now paid ” within the meaning 
of the statement in the bill ; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time ; 
the bill was therefore valid & the appeal 
must be dismissed. — ^Henshaix v, Widdison 
(1923), 130 L. T. 007, D. 0, 

273. Add, Annotation : — Refd. Commercial Credit 
Oo. of Oaniida r. Fulton, [1923J A. C. 798. 

279. Add, Annotations -Refd. Westeu •>% Fair- 
bridge, [1923] 1 K. 11. 007 ; Gordon v, 
Golcisfceia, [1921] 2 K. II. 779. 

282. Add, Annotation : — Consd. Wilkins v. Now 
Saville Securities & Hawkings (1922), 39 
T. L, 11, 85. 

283a. Rights under preceding oral 

agreement.] — Where, after oral negotiations, 
a bill of sale of furniture is granted to secure 
a loan of money with au agreed sum for 
interest, the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent <te interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale. — 
Wilkins v, Nkw SJaville SPX’unrriEs, l/ro. 
& Hawkings (G. P.) & Son (1922), 39 
T. L. H. 85. 

Annotation: — ^FoUd. Bradford Advance Co. v. Ayers, [1924] 
W. N. 152. 

283b. .] — When a bill of sale is void 


under 1882 Act> s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action wUl lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate. — 
Bradford Advance Co., I/td. v. Ayers, 
[1924] W. N. 152. 

288. Add, Annoialian: — Consd. Gordon v. Gold- 
stein, [1924] 2 K. B. 770. 

288a. Joint parties — Joint assignment — Of pro- 
perty owned by one party.] — By a bill of sale 
a husband wife, wlio were therein together 
called “the grantor”, pur^xorted to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone i—llcld : inasmuch as ” the 
grantor ” was not the true owner o( the 
chattels at the time when the bill of sale was 
executed, except os against the grantor the 
bill of sale was void under 1882 Act, s. 6. — 
Gordon v, Goldstein, [1924] 2 K. B. 779 : 
94 L. J. K. B. 21; 132 L. T. 166; [1024] 
B. & 0. li, 246. 

A7inot€Uiim : — Ezpld. Gamago v. Payne (1025), 42 T. L. 11. 

138. 

289. Add. Annotations : — Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 007 ; Dlstd. Gordon 
V. Goldstein, [1924] 2 K. B. 779. 

297. Add, Annotation : — Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

299, Add. Annotation Refd. Ue North Wales 
Produce & Supply 8oc.. [1922] 2 Ch. 340. 

301. Add. Annotation : — Expld. & Apld. lU Norl h 
Wahis Produce A Supply Soc., [1922] 2 Ch. 
,340. 

302. Add, Annotatiim : — Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 OJi. 310. 

302a. Other property of industrial 

society — Charged by debenture .] — Itc North 
Wales Produc’E & Sninu.Y Society, No. 
M4a, ante, 

329. xifld. Annotations : — Mentd. Edwards v. 

Motor Union hisce., [1922] 2 K. B. 249 ; Re 
A Bankruptcy Notice, [1924] 2 Ch. 76; 
Tlassian Coinmerci.'»l Industrial Bank v, 
(Jomptoir d’Escompto de Mulhouse, Banque 
Intcmiitiomilo de Commerce do Petrograd v, 
OoukasHon (1924), 40 T. L, K. 837 ; iludders- 
field h^ne Worsteds v. Todd (1926), 42 
T L*. U, 62. 

346. For ” does render the bill of sale void,” 
read ”dooH not render the bill of sale void.” 

372. Add. Annotation : — Refd. Commercial Credit 
Co. of Canada v, Fulton, [1923] A. C. 798, 


PART V. SECT. 2, SUB-SECT. 1. 

sb. JHUuaium of ciioUeln m^t ^operlu 
desionated — iHsoriviion by which pre- 
miacs oenerally known.] — Held: sufll- 
cient. If not likely to mislead & chatteiH 
capable of being tdentifled. — lie COM- 
FOKTEu & Cushion Manutactukiko 
Co., Ex p. Hksdxrson (J. B.) 8c Co. 
(Ont ), (19261 1 D. L. R. 30.— CAN. 

ad. Otu mortgage form attached to 
part of another mortgage form,] — Held : 
Told for nnoertaluty. — H ento'n t». 
International Harvkstkr Oo„ 11926} 
2 D. L. R. 962 ; [19261 2 W. W. R. 
118 ; 22 Alta, L. R. 102.— CAN. 


PART V. SECT. 2, SUB-SECT. 3. 
ag . Sujfieiencv of — SrndU present 


pajrment — Ar extenswn of time for pay- 
mt>ni.]~--Iield : euffleient.— I mckuial 
Lumber Yards/ Ltd. v . FEfWiusoN, 
CocKsiTUTT Plow Co. .Claimant. [19221 
2 W. W. U. 133 ; 65 D. L. li. 758.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

293 V. lieference to deacrip- 

Hon in another instrument.] — IleM : 
goods tk ebatnda muat bo hu out on 
the taco of the Inaf.niraeni as to be 
easily IdcntUlable, & a reference to 
another Inetruimont ciuin«»t sufJiw ; tic 
as to enbsequenUy acquired troode tluj 
mtge. waa null & void. — He Kiss, 
[1923] 3 D. L. R, 986 : 33 Man. L. IL 
153 ; [1923J 1 W. W. K. 1190 ; 3 
O. B. R. S28.— CAN. 


q 1. .)— When a mine, of a oar 

won made by H., bo wan owner of only 
one undivided half-Bhai-o In the wir 
Held: not witliHtu ruling the conHont of hie 
partner to the mtoro., It waa valid only 
to the exUint of H.’h holt nhare ; the 
fact that shortly afUjt jclvlatf tho 
security H. became tho oolo owner did 
not ojKjrato retroapoctlvely under 
ChatteiH TranHfor Act, 8. 21. — Bowden 
V. It., 11921] N. Z. L. It. 249.- N.Z. 

PART V. SECT, 2, SUB-SFXT. 6. G. 

pi. UfyldH of grantor .] — The 

cuveuant Impllotl in tiiHtraineniH by 
way of Hpourlty over Htock which, while 
foruiddlmc the removal of Htock without 
the prrautoe*8 oonsent, permits a aalo by 



Cases 417 — 6 ^ 2 . 


English and Empibe Digest Supplement, 


417# Add. Annotation : — Consd* Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

418. Add. Annotation : — Held. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

420. Add. Annotation : — Apld. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

420a. ** Cows* nineteen short-homs & one 

Jersey oow.*n — Held: fairm stock described 
in the schedule to a bill of sale as above were 
specifically described within 1882 Act, s. 4. — 
Heebbrt’s Tiiustee V. Higgins, [1926] Ch. 
794 ; 96 L. J. Oh. 303 ; 135 L. T. 321 ; 42 
T. L. U. 626 ; 70 Sol. Jo. 708; [1926] 
B. & C. II. 26. 

423. Add. Annotation : — Apld. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

436. Add. Annotation : — Held. Stott v, Shaw & 
Lee, [1928] 2 K. B. 20. 


489. Add. Annotation: — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

430a. .] — Stott v. Shaw & 

Lee, Ltd., No. 228a, ante. 

444. Add. AnnotcUion : — ^Refd. Wilkins v. New 
Savillo Securities & Hawkings (1922), 39 
T. L. R. 86. 

450. Add. Annotation : — Consd. Stott v. Shaw & 
I^e, [1928] 2 K. B. 26. 

463. Add. Annotation: — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

495. Add. Annotation : — ^Reld. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

498. Add. Annotation : — Consd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

552. Add. Annotation : — Expld. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


the ffraritor hi tlio ordinary courfic of 
buslncsB, provided that tho number of 
stock Ih not thcioby reduced below tho 
number statod In the security, does not 
require as a coruiiUon of a valid sale 
that tho procoedH b« paid to the 
prmntco. — NATiONi\L Hank of New 
ZKAPANI) V. Dai/iictv & Co., [192.0] 
N. Z. L. K. 250.— N.Z. 


PART V. SECT. 2, SUB-SECT. 8. - A. 

sh. AltitrhmrMi after aiurmturc hut 
h*‘.f(4re. (if liver facit t/liai tlj(» 
itiventory of Mfoods chaltelH rofon'ctl 
to Jn tho e]»aU('l nit-Ke. in questloT) 
heroin wuh not atlach<Hl theiTdo wiicn 
the iii1.proj*. Hitrmsil the inl 4 re. but wen 
atttu'lied HUbsetpumtly held not t 
iiivaliiliite the inl'Ko. Tho inventoj;, 
wan attached, uu(h‘r liiHlfuotloiis from 
the jntRiir., lufon' tlie lut+rt). wan 
de,llv(!nHl to the itd}?eo. tk Indore tile 
jiitKor. liad obtained ixjHsi^KHion of 
t he koo<1h under a bill of nab^ from tiie 
inlKet*.- S'l imuKin' v. .S(!o'rr »S:, Tiiimplic, 
IIIKII] I VV. \V. It. 598. CAN, 

PART V. SECT. 2, SUB-SECT. 8.- B. 

b(p. 70)1. Clause, ra/iattle of 

(tijfi’rmt (‘(.uistnu'tiaua- Jnsu/Jieienl.] - 

ItoYAii Hank of Canada v. Andkk- 

HON. MaC'KKN/.IF. V. I'OYAL HANK OF 

(Canada. |1ji:! 1 1 l D. C. h. 981 ; 2 

VV. VV'. 1C I2t» ; revs(i., 2 1>. H. it. 88], 

CAN. 

416 xl. .] — BANguK 

D llOOHKI.AOA V, HaYPKN & QlLLlCSriK 
Elevatok Co., 11922] 1 VV. W. H. 
10.54 ; 63 D. L. K. 514 ; 17 Alta. L. It. 
277.— CAN. 

416 xii. 

Hcrlplioii of the Kt>odtii in the chattel 
mtRe. in »mewllon heri iii hehl not to 
l»«^ sutileioTit to satiNfy the rtMndromeiits 
of 17 of <;hultol MorlKHK'e Act. 

H. S. .S., lt)2(», e. 200, u Ideli ptovide.s 
that the fftiodH mast be m» lUseribed 
aw to lu' readily anti tai^ily known and 
<llstinfrul8bed.’* MANNiNti r. Hm.u, 
IIO.'IU] ;i VV. VV'. R. 526; [1931] I 

1). H. K. 96. - CAN, 

416 vii. .]-Tho in- 

solvent asslKiied to applt. personal 
<5hattels (ieserlhotl at the foot of the 
bill of Halo Mituato on block 1.51 . . . 

“ all other personal chattels whatHoever 
whether of tho khida menUoued at tho 
foot hereof or not which are now or 
duiinff the contluuanoe of this soeurlty 
may bo In upon or about the said land 
& clsowhero.'* The Insolvent hud 
other chattels situatod ou another 
block of land . —TlcUl : tho bill of sale 
did not satisfy’' the requiromeuts of 8. 9 
of Hills of S«alo Act, 1886. & the 
omissioua contained in the bill of sale 
were material omlswions . — Re Ronu- 
LAon ; JUKPEL i\ Thr Offrual 
Kkokivkk tl»28), S. A. S. R. 113.— 
AUS. 

Eight pure bred 


m (p. 73) 1. 
rd poll eows.**l 
doecribod them aa 


* eight pure bred 


red poll cows named as follows, giving 
tho names, in tho possesHlon of W. H. 
&: pasturing on a named timber 
reserve -i/eZd .* (1) the dcsorlption 
was sufllclent, in the absence of ovldonoo 
that claimant had rod poll cows other 
than those covered by tho bill of sale 
so as to make those covered thereby 
dlflicult of identihoatlon : (2) tho emus 
woH on the party attacking tho bill of 
sale to show that the cows described 
were Incapable of Idontiticatlon even 
on making proper Inquliios. — II obil- 
LAUi) V. MoCULLonon, 11926] 3 D. L. Jl. 
178; 119261 2 W. W. li. 350; 20 

Saak. li. 11. 559.— CAN. 

n <p. 73) I. ** Issue of ** named 

animal .”} — It Is not a sulllclont de- 
sciiptiori to describe an animal as the 
Ihsiio of another animal whim tho 
animal ha.s at tho date of tho mtge. 
uoaHcd t/O follow Its dam for nurture. — 
Rkskr r. Hkwlky, 11022] 1 W. W. U. 
1134 ; 65 I). L. R. 68 ; 17 Alta. L. K. 
518.— CAN. 

k (p. 74) i. .]— Kino 

w. Dominion Bank. {1920 J 3 W. VV. It. 
295. -CAN, 

PART V. SECT. 3. 

p i. Reference in schedule to 

earlier mortgaue.} — Otaoo L'armers 
CO-OPEUATIVK AaSOON. OF NKW ZkA- 

i.AXi), Lh). t’. McGowan, [1925] 
NT. Z. L. R. 482.— N.Z. 

PART V. SECT. 4, SUB-SECT. 1. 

466 1. N<m’CompUance urith statutory 
rnfuiremenis — How far mortgage valid.] 
—Hills of Halo Act, N. 14. 1903 {c. 142), 
8. .5, affords no protection for a mtge. 
not oxccuted & attested In acoordunce 
with a. 3 subsequent to another mtge. 
also not in ac(3oi*danoe with s. 3. Such 
prior mtge. Is good as between the 
purticH S:. those who are not protected 
by s. 5 . — Mkadk V. Desoiikne, 11923] 
2 I). L. R. 332.— CAN. 


PART V. SECT. 5, SUB-SECT. 1. 

o i. .] — Chattel mtgos. unn‘cis* 

toi ed under such an agreement ; — Held : 
void as against a mtgeo. of tho land 
claiming the ohattels under a distn^ss 
under an attorn meut clause in his mtge. 
— MoDoroAi.!. & SRnoRu, Ltd, e.MKii- 
OHANT8 Bank or Canada, 11920] 1 
VV. VV R. 364 ; 51 D. L. 11. 309.— 
CAN. 


PART V. SECT. 6, SUB-SECT. 2. 

« I. Declaration as to luma tides 

sworn, sir days before cirecufton .] — Held : 
mtge. nuJl A' void as against the trustee 
In bkpey. of the mtgor . — He GinitoNa, 
1^19241 3 D. L. 11. 619 ; 5 a B. R, 16.— 


PART V. SECT. 6, SUB-SECT. 8. 
492 ii. .y^Held : a docu- 

ment not a “ true copy ** waa null & 

6 


void against purchasers. — Commercial 
CRJ4DIT Co. OF Canada, Ltd. v. Fulton 
Brothers, 11923J A. 0. 798; 93 

L. J. P. C. 12: 130 L. T. 72; 39 
T. L. R. 684 ; I1023J B. & C. R. 102. 
—CAN. 

PART V. SECT. 6, SUB-SECT. 4.— A. 

o (p. 86) i, Bill for future ad- 

vances.] — Robinson v. Pbters (1919). 
47 N. B. R. 1.— CAN. 

o (p. 86) ii. Effect of omission — 

Part of goods delivered. 1— W eld .•bill valid 
where tboie was an immediate de- 
livery followed by an actual & con- 
tinued change of posBCBsion, A' where 
goods had been sold & tbo proceeds wore 
lylug in the sheiilTV hands. — K ippan 

V. MoCaw, [1924] 1 D. L. R. 601 1 

W. W. R. 65 ; 34 Man. L. R. 64.— 
CAN. 

o (p. 86) ill. .] — Commercial 

I’l NANCE CORPN., LtD. V. CAPn’AL 
Discount Corpn., Ltd., [1931] 1 
]). L. R. 1007.— CAN. 

q (p. 86) 1. ,}— Be 

MoDonaoh (Ont.), [1026] 3 D. L, R. 
36; 7 C. B. R. 680.— CAN. 

m (p. 86) i. Omission 

of statement aa to knowledge.}— CiXMO 
(W. G.) & Co., Ltd. v. Gillespie 
(1920), 47 O. L. R. 529 ; 54 D. L. R. 
514.— CAN. 

q (p. 87) i. Bank taking mort- 

gage — Local manager — JVithout written 
authority.} — Held : sufticirnt. — Re 
Gaudukau, Ex p. Royal Bank of 
Canada, (1922J 3 W\ VV. R. 79; 66 
D. L. R. 831.— CAN. 

606 V a. .1— VV^hlle it 

Is very desirable, tbo absence of dute 
Is not fatal, as the Ordinance does not 
nre«ciibo any form of affidavit. — 
Banque d’Hociiklaga V Hayden & 
Gillespie Elevator Co.. 11922] 1 
VV. VV. R. 1054 ; 63 D. L. R. 514 ; 17 
Alta. L. R. 277.— CAN. 

PART V. SECT. 6. SUB-SECT. 4.— B. 

•k. Presumption of accuracy — Absence 
of evidence, to rebut.] — lie OaudreaI’, 
Exp. Royal Bank of Canada, [19221 
3 W. VV. R. 79 ; 66 D. L. R. 831.— CAN. 

ft (p. 88) i. Necessity for affidavit 

— Bill executed under corjiorate. seal of 
company.] — Livehgood r. Taylor, 
11920J 3 W. W. R. 62.— QAN. 

K (p. 88) Ii. 8. P. Liveruood v. 
Home. [1920] 3 VV. VV. R. 67.— CAN. 

k (p. 88) I. 

The absence of the date of exocation 
of a chattel int^. from the affidavit of 
tho ivitness reniiers the mtge. invalid. — 
North American Lumber Oo„ Ltd 
V. Bank of Montreal, (I922J 1 
VV. W. R. 1265: 65 D. L. R. 348; 
15 Saak. L. R. 375.— CAN. 

k (p. 88) tt. Be 

Lawbon. Ex p. Shankrt, 1 19-5) 1 
D. L. R. 1100.— CAN. 
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Part VI. — Avoidance. 


648. Add. AnnoieUion : — Consd. Shears r. Jones, 
[1922] 2 Ch. 802. 

672. Add. Annoiaiion : — Expld. & Apld. Fr<mcli 
V. Gething, [1922] 1 K. B. 230, 

673. Add. Annoiaiion : — Consd. French v. Gothine, 
[1922] 1 K. B. 236, 

673a. .] — By a post-nuptial deed in 

May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. The furni- 
ture remained in the house, which continued 
t/O be occupied by the husband wife. The 
deed was not registered under 1 878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed tlio furniture. 
In an interpleader issue between the wife 
the execution creditors : — Held : the furni- 


ture was not in the* possession or apparent 
possession of the husband within 1878 Act, 
s. 8, nor in his order &; disposition or reputed 
owneraliip within Married Women’s Property 
Act, 1882 (c. 75), s. 10.— French v. Gethino, 
[1022] 1 K. B. 236 ; 91 L. J. K. B. 276 ; 126 
li. T. 394 ; 38 T. L. B. 77 ; 06 Sol. Jo. 140 ; 
[1022] B. & C. R. 30, 0. A. 

678. Add. Annoiaiion : — Consd. French v. Gothing, 
X1021), 91 L. J. K. B. 276. 

689. Add. Annotation Consd. National Pro- 
vincial & Union Bank of England v. Chornley, 
[1024] 1 K. B. 431. 

695. Add. Amiolationfi : — Consd. National Pro- 
vincial & Union Bank of England v. Charnloy, 
[1021] 1 K. B. 431 ; Re Wait, [1026] Ch. 062. 
Refd. Performing Right Soc. v. I^ondou 
TJioatre of Varieties, [1924] A. C. 1. 


n (p. 88) I. .l~The 

affidavit must strictly < omply with the 
form in tho fitatuto, tr* the intjro. is 
void Ofirainst crodlUjrs if intjror . — He 
Rater, Ex p. Jamikson, (l!)241 4 
D. L. II. 789 ; 5 C. B. It. 184.— CAN. 

p (p. 89) I. 

of material fact.] — Pbootou v. Andkk- 
SON & Northekn Elevator Co., Ltd., 
Ekman & Proctor & Malleuy, (1921] 
3 VV. W. R. 39.— CAN. 


d (p. 90) i. Misatatement — 

Whether bill vitiaied.] — Re Blair. Ex p. 
Maple Leaf MLi.fi. Co.(Ont.), (1927] 
3 D. h. R. 477 ; 8 0. B, R 329.— CAN. 


r (p. 91) I. .1-T 

Keouoh V. 1*RICB (1877), 27 C. 1*. 309. 

—CAN. 


r (p. 91) li. Not filled 

in.] — Held : the affidavit of buna 
fldes was insiiffldent. — McIntvue v. 
Union Bank (1885), 2 Man. L. it. 305. 

—CAN. 


PART V, SECT. 6. SUB-SECT. 6.— D. 

696 iii. Not stated in morlaagc — 

Stated in affidavit] — Tho Rtatoment of 
tho address of tho agent of intgroo. in 
tho affidavit of bona fldes is sufficient 
to satisfy tho statutory requlremcuts, 
although mtgcc.’a oddross la not stated 
in tho mtge. itself. — Imperial LtTMRRR 
Yards, Ltd. v. Frrouson, Cockshuti' 
Plow Co., Claimant, [1922) 2 W. W. It. 
133 ; 65 D. L. It. 75^— CAN, 


PART V. SECT. 6, SUB-SECT. 8. 


1 (p. 101) 1. ^ .)— If tho 

mtgoo., during the ourronov of a 
mtgo. & before renewal becomes 
necessary, takes actual possession of 
the goods & makes no sale or change 
of title, the ml go. rema ins valid & 
effective without renewal. — McCabe v. 
OosTE, [19221 3 W. W. R. 465 ; 70 
D. L. R. 25.— CAN. 

1 (p. 101) li. S.P. — Re Blackburn, 
Exp. Moffatt, 11925] 2 D. L. R. 120C ; 
6 O. B. It. 698.— CAN. 


n(p. 102)i. .) — J?f Nathan 

Crystal, Er p. Hawthorne, [1925] 4 
D. L. R- 1078.- CAN. 


o (p. 102) 1. .] — Re Kerr, 

Ex p. Martin (Ont.), [1926] 4 D. L. R. 
705 ; 7 C. B. R. 605.— CAN. 

t (p. 102)1. Statement filed after 

proper time.y^Held : the chattel mtge. 
was void. — jRe Nathan Crystal, Ex p. 
Hawthorne, [19351 4 D. L. R. 1078.— 
CAN. 

616 iU. .1 — MoCabb 

p. COSTE, [1922] 3 W. W. R. 465 ; 70 
D. L. R. 25 —CAN. 

616 iv. .1 — McDon- 


ald r. Carkv, [19231 3 D. L. R. 1018 ; 
2 W. VV. R. 972.— CAN. 

616 V. .1 — VV^hcii an 

order permitting tho filing of a lenowal 
fitjitoiuent is obtained on an ex parte 
apldlcation while the question of th<‘ 
rights of the chattel nugee. arc corawi 
f udirc in other proceedings, the ratgtJC.'H 
po.siliou should not bo taken to have 
been bettcixHi in any way thoroby. — 
Re Bill’s Khtatk, [1921] 4 D. L. R. 
876 ; 3 \V. VV. H. 475.— CAN. 

616 vi. From what date 

time for aidiseqiietii renewals fixed .] — 
McOabk t. Cohtk, [1922] 3 VV. VV. 11. 
405 ; 70 B. L. It. ^5.— CAN. 

018 ••’iii. — — .1 — Whore deft. 

nuridiAso,; goods from nitgor.. paying 
full value Cl 'aiow of tho inlgo., but con* 
ohlerod he entitled oh a matf/cr of 
law to roly upru mtgoo.’s failure to 
file I’cnowaJ : -lied : dofl:. wu« not a 
nnrehuser in good fuPh. — Canadian 
Bank of CoAfMF.iMJK r. Mi^nroe, [ 1 925 j 
1 I). L. R. 3«H; 11925J 1 VV. VV. li. 1.— 
CAN. 

PART VI. SECT, 2. 

r (p. 107)i. — .1—LivEHflooD 

V. Uo.mf..[19201 3 W.W. R. 67.— CAN. 

r (p. 107) II. .1— Tho 

creditors entitled to the protccilon of 
Chatt(d Mtge. Act, It. S. 8., 1920 
(c, 200), are all crcjditcrs of t)io seller, 
& not merely tho.se wiiose claims have 
beoD prosecuted to jinlgmont. — F hcht 
Natio.val Bank of Minnkatolih r>. 
Mann Sc Conway, [19261 3 D. L. R. 
OlH ; (192.51 2 W. W. It. 525; 19 

Siwk. L. R. 54C.— CAN. 

r fp. 107) HI. .1— 

** Creditor *’ in Bills of Solo Act, 
R. S. A., 1922 (c. 151), s. 12. Includes 
u simple contract crt;dltor.— LAPiERiiE 
V. Twin City Gravel Sc Concrete 
Co., Ltd. & TKiiwiLLBaEit (Alta.), 
(19201 3 VV. W. It. 775.— CAN. 

a (p. 107) i. Obtaining 

judgment subscquentty f/) aalc.Y - H eld : 
“creditors." — Mickkiron v. Nahd- 
SlMINOTON Co., [1923J 3 W. W. K. 843. 
—CAN. 

t (p. 109) I. licfitre judg- 

ment recovered by creditor.] — IJeld: 
mtgeo. was entitled to maintain iicr 
right as such. — H enry v. Senruitii 
(1921), 64 D.L. It. 373 ; 50 O. L. It. 
278.— CAN. 

t (p. 109) ii. Svhseqnent ade^/re 

dt disposal of Offods by (pranlee.h—IIcld : 
a defective bill of sale could not be per- 
fected by a seizure & disimsai of the 
goods thereunder as ngainni creditors 
who had already seized tho goods under 
execution. — Re Scbaoo, [1925] 1 

7 


D. L. R. 240 ; [1921] 3 W. W. R. 90r>.— 

CAN. 

t (p. 109) iii. Grantor rcmaininQ 

in poasraaion—^Whefher hill avoided .] — 
Wheuiffw. MoKekn (1883), 23 N. B. R. 
184. -CAN. 

d (p. 109) I. — .] Sloan r. 

OiTAw^ Car Manofactdihno Ct). 
(1921), 64 D. L. R. 333 ; 50 0. L. R. 
235.- CAN. 

0 (p. 109) i. Seizure 'under 

lien subtic/jneniljf obtained.] — Re. Mus- 
tard. (1923] 2 I). Ij. R. 922; 4 

C. B. R. 340 ; affd., 24 (). VV. N. 513. 

-CAN. 

sk. Against principal — Agent grant- 
ing bill vnlhoui anf/torif //. ] — A Li EN v. 
Norfolk Co-opeuativk Dairy Co., 
Ltd., (1923J N. Z. L. It. 715.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 1.- A. 

h (p. 1 10) I. (Jhattfls .Hubaegucntly 
taken by bargainee.] A bill of sole 
void under tho Htafnto cannot Im 5 mode 
valid by any HnhHcqiicnt posH(^s.sion 
taUiRi l)y tlio bargainee, - Iviitan v. 
McCaw, (19241 1 I). L. It. 601 ; 1 
VV. W. It. 65 ; 31 Man. L. U. 61.— 
CAN. 

b (p. 114)1. -.1— Youno V. 

Maof.k. (19241 3 D. L. H. 426; 2 
VV. W. R. 816 ; 20 Alta. L. It. 431.— 
CAN. 

PART VI. SECT. 3, SUB-SECT, 1.— B. 

1 (p. 116) I. .1 — Tho 

" change of possession " required by 
Bills of Sale Ordinance, C. ()., 1898 
(a 43), 8. 9, must bo open,- — D ominion 
Lumiiku Co. V. Alhkuta Fish Co., 
11921] 3 VV. W. It. 619.- CAN. 

si. Goods sobl —Actual change of 
pDsaeasUtn — Knowledge of eredilor, ]- - 
vVboro t.borc liaH b«u'n an at;! ual sale 
of goods. Sc, as boiw<;eti the parlies, 
an actual (djange of pokhohmIou, know- 
ledges of Dial change by a particular 
creditor will im suHiclent os to idm to 
satisfy f.lic n^/julrenieutH of Bills of 
Sale k, CbatUd Mtge, AcX with respect 
to change of poRschsloii, whfjtlier tho 
rcjHt of tJjo puhlic knew of it or not. — 
Maiw;q V. Bkrtjiolkt, (1928) 2 

D. L. R. 691 ; 11928) 1 W. W. It. 843 ; 
37 Man. L. R. 307,™ CAN. 

sm. Chattel niorlgagr. on crop- -Given 
nfUr hiring agreement evhsliluled for 
lease.] — Franoir v, BOoz (Sask.), 
119291 4 D. L. 11. 38. - CAN. 

PART VI. SECT. 3, SUB-SECT. 2.- A. 

686 *i. .]— VuguiD Caruonic 

Co. V. Rounithie, (1924) 1 D. i,. H. 
1092 ; 54 0. L. R. 75.— CAN. 
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704. Add» Annotation : — ^ReM. National Pro- 
vincial & Union Bank of England i?. Ohamley, 
[1924] 1 K. B. 431. 

706. Add, AnnoicUions: — Consd. Kursell v. Timber 
Operators & Contractors (1020), 95 L. J. K. B. 
600. Retd. Perf oiling Bight ^c. v, London 
Theatre of Varieties, [1924] A. C. 1; Re 
Wait, [1927] 1 Ch.606; Cotton v. Heyl. [1930] 
1 Cli. 610; Williams, Richards V. Williams, 
[1930] 2 Oh. 378 ; Blakey v. Pendlebury’s 
Trustees (1931), 47. T. L. R. 603. 

708a. .] — The grantor of a bill of 

sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the jpantor 
from deft., dc at the time of its execution the 
wife inadc a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. On a claim by the wife to the goods : 
—Held : she was estopped from denying 
that the goods were those of her husband, & 
thus allowing that the bill of sale was void 
as against deft, under 1882 Act, s. 6. — 
WE8TEK V, PAIUFtniDUR, [1923] 1 K. B. 007 ; 
92 L. J. K. B. 577 ; 129 h. T. 221 ; 07 Sol. Jo. 
403 ; [1923] B. A C. R. 80. 

710a. Voluntary deed of gift by husband 

— Declared void after date of bill.] — A man 
who was in debt executed a deed of gift of his 
fumitupe in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for v^ue &> without notice. 
Subsequently the deed of gift was declared 
void under 13 Eliz. c. 5 as being in fraud of 


creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of sale was void under 
1882 Act, 8. 6, on the ground that the grantor 
was not the “ true owner ** of the furniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the “ true 
owner ” of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale. — H a^rods, Ltd. v, Stanton, 
[1023] 1 K. B. 610 ; 92 L. J. K. B. 403 ; 128 
L. T. 685 ; [1923] B. C. R. 70, D. O. 

718. Add, Annotation : — Refd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. R. 85. 

719. Add, Annotation : — Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1922] 2 Oh. 
340. 

728. Add, AnnoicUions : — Consd. Re A Bank- 
ruptcy Notice, [1924] 2 Ch. 76 ; Huddersfield 
Pine Worsteds v. Todd (1925), 42 T. L. R. 62. 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 249 ; Russian Commercial & Industrial 
Bank v, Comptoir d’Escompto de Mulhoiise, 
Banque Internationale de Commerce de 
Petrograd v, Goukassow (1924), 40 T. L. R. 
837. 

723a. Owner — Statutory declaration that goods 
belonged to grantor.] — Wbsten v. Pair* 
BRIDGE, No. 708a, ante. 


Part VII. — Rights and Liabilities of Parties. 

761a. Seizure under void bill.] — Thompson v. j 809. Add, Annotation : — Refd. Re Wait, [1027] 

Ward (1858), 31 L. T. O. S. 86. | 1 Ch. 606. 


PART VI. SECT. 6, SUB-SECT, 2. 

740 I. Second bill to cure in'vulidity — 
Secimd bill valid , \ — Wliore j^roodn have 
been aold Itond Jide. & a bill of Hale 
MTiven which is Invalid beeniise It. was 
not dixly reffl.st^red, & the aollor givesi 
the buyer n new bill of Hale, even after 
the period for n^frtstiation dating from 
the execution of the tlrat, which la 
roqrlHtercvl before the nelier s creditors 
aiH) In a position !<» procoed af^utnat the 
oroiulp, it will entitle the buyer to hold 
thtun as aurninat the creditorH. — F irst 
NATtONAi. Bank of Minxkapolih «. 
Mann & Conway. llO'ifll 1 ). h. H. 
fl48; 119261 3 W. W. U. 625; 19 
Sask. L. it. 546 ; revag,^ 119251 1 
\V. W. 11. a99.-~CAN. 


t J. .1— .-UthouRb the 

provisione of Chattel Transfer Act, 
1924, renuiro that the true bargain 
between the partleB to on Instrument 
shall 1)0 rooordod at the time when the 
InHtruiuoiit Is repriHtered, yet there la 
nothhur In the Act from whloh It can be 
infoired that a rcglirtered Inatnimont la 
to become void if It bo varied by a 
HUbaGiiuont agreement which is made 
between the mme partloa & which la 
lUelf unreglstorod. — G uardian, Trust 
&, Exroutors Oo., Ltd. v, EQurrABijs 
Loan Financk Co., Ltd,, [19291 
N. Z. L. IL 702.— N,Z. 


•m. Second bill invalid — First biU 
valid orUy between jwtrfiea.H-ToPHAM 
r. Motor Sbcukitiss Co., Fedkral 
Motor Co. v. Topham {B, C.), 119281 
6 1>. L. B. 163 ; affd^, [1929] 1 I). L. R. 


996 ; I W. W, R. 116; 40 B. O. K. 376. 

—CAN. 


PART VII. SECT. 1, SUB-SECT. 2. 

o 1. .1 — TuixY V . Andrews 

(1921), 69 D. L. R. 687.— CAN. 

PART VII. SECT, 1, SUB-SECT. 3. 

766 X. .} — Dorman v , 

Crapper (1914), 27 W. L. R. 599 ; 8 
W. W. R, 551 ; 17 D. L. R. 121 ; 7 
Soak. L. R. 229.— CAN. 


PART VII. SECT, 2, SUB-SECT. 2.— B. 

d i, Proceedings to caneel prin^ 

cipal seeurUy ,] — Whore it wae the 
intention that a breach of agreement 
U* purohaj?e land should give a right of 
dUtroHs under a CO J lateral chattel mtgo. : 
— Held : the right to seize under the 
mtgo. was not curtailed by reason of 
piMoeodlngs to cancel the agreement. — 
Cook r. Urr, fl924) 1 D. L. li. 920; 
I W. W. R. 1027.— CAN. 

d ii. Principal security saiis- 

fied,] — Amherst Boot & Shoe Co, v. 
Carter (N. B.) (1922), 70 D. L. R. 
110.— CAN, 


sn. Exemptions Act, 1920 (c, 51) — 
Extent of exen^ian — Not dependent 
on prior dealings uHth property .] — A 
chattel mtgor.'s right under Exemp- 
tions Act, 1920 (o. 51), B. 3, to claim 
that certain of the mortgaged chattels 
are exempt from seizure under the 
ratgo. does not depend in any way on 
his dealings with the mortgaged im* 
perty prior to the seizure. Therefore 
where a mtge. covered thirty horses 


8 


the fact that prior to tho Bciznre the 
mtgor. sold ten of them did not 
dlHontltle him to claim four of the 
remaining twenty as exempt ; four 
being the number allowed him by said 
Act. — B urrows v. Johnston (Soak.), 
[19281 4 D. L. R. 806 ; [1928] 3 

W, W. R. 3.H7.— CAN. 

so. Debtor resident outside 

province.,] — The fact that a debtor is 
not a resident of Saskatchewan does 
not disentitle hiui to tho beneflts of 
Exemptions Act, R, S. S., 1920. — 
McDkrmtd V. Wenzel (Sask.), [1929) 

I D. L. R. 1083 ; [19291 I W. 11, 
780.— CAN. 

sp. Whether seizure, amounts to dis- 
tress.]- Whvro there is a legal distreSH 
it must be exhausted .l)ef ore concurrent 
remedicH can l>c enforced, Tho seizure 
in quoBtlon herein, made under a 
chattel lutgc. whl(?h gave a right to 
distrain as for rent : — IJdd : not to be 
a distrcHS, but an exercise of the other 
provisions of the mtge.‘ authorising 
the selzuro & sale of the goods. — Com* 
MKRCiAL Finance Corpn., Ltd. v. 
Wilson, [1931] 2 W. W. R. 678 ; 3 
D. L. R. 601.— CAN. 

sq. Necessity for scieurc by sltcriff — 

IHstress Act, It. S. S., 1930, s, 6 — 
What aniounts to “ chattel mortgatyt ,*'] — 
Drteduf.r V, Schmidt. [1031] 3 

W. W. R. 514.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2.— C. 

785 li. RiiAts of eredUors.J — 

Pe BERRiNaSR. [1930] 1 D. L. R. 882; 

II C. B. R, 221.— CAN. 



Vd. m— BiUs of Stole. Cases 884^-846. 


824. Add. Annotation : — Refd. Halifax Building 
Society v, Keigliley, [ I931J 2 K. B. 248. 

880a. — I .] — In Juno, 1921, a bill of sale, 

which was duly registered, was given to 
secure £400 with interest at 24 per cent, per 
annum. An agreement was ofterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £460 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the payment of these sums, making 
together £1 ,000 with interest thereon, secured 
by a transfer of the £450 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1021, a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the agree- 
ment A; in consideration of £450 then paid to 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the princi}>al 
& interest secured by the bill of sale & all 
securities therefor, & the grantee also at the 
request of the grantor iissigncd to claimant 


the goods comprised in the bill of side free 
from all equity of redemption under the bill 
of sale, but subject to a proviso for redemp- 
tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 0 per cent. 
per annum. The latter deed was not regis- 
tered os a bill of sale under the Bills of 
Acts : — Tfeld : the deed was not a “ transfer 
or assignment *’ of the registered bill of sale 
within 1878 Act, s. 10, but was a new bill of 
sale which itself required to bo registt^rod A;, 
therefore, claimant was not entitled to rely 
upon the registered bill of sale as assignee 
thereof. — Maiishalt. & Snelokove, Htd. v. 
Gower, 1 K. B. 350 ; 92 L. J. K. B. 

499 ; 128 1.. T. 829 ; [1923 J B. A (J. R. 81 
D, 0. 

881, Add. Annoialion : — Consd, Marshall & Snel- 
grovo V. Gower, [1923 1 I K. B. 350. 

840. Add, Annoiafions : — ^Refd. Performing Right 
Soc. V. Ijondon Theatre of Varieties, [1924 J 
A. a 1 Rc Wait, [1927] I Oh. 000. 


PART VIL SECT. 2, SUB-SECT. 3. 

y 1. -.] — Kmairr «. 

T. S. PA-mLLo Oo,. 3 D. L. li. 

13; 59 N. S. R. 357.--CAV. 

y U. DedMction of CTpenae^ of 

realination.] — Yukon Haiiuwahk Oo. 

V. McLennan (Y. T.) (lUO.'i), 2 W. L. II. 
294.— CAN. 

y iii. .] — See, also, w 

(p. 142), ante. 

aq. Necessity io obtain leave of court 
— Jurisdiction of court on application.] 
— Rudder v. Lu.vdin, lie Extha- 
JuDiciAL Seizures Act, (19221 2 

W. W. R. 974 ; 67 1). L. R. 657,— 
CAN. 

sr, For marignoce io hid at min. 1 

* -Stewart Oocciotaine, [1930J :J 
W. W. R. 141 ; 4 D. J.. R. S76.— CAN. 

PART VII. SECT. 2, SUB-SECT. 4.— 
A. (b). 

802 ill. .1 — Kino r. 

KmiN (1887), 4 Man. L. R. 413.— CAN. 
802 Iv. .] -Wh«ro a trader 

? ivc8 a chattel mt^ro. upon hlp stock -in- 
rod^ & it Ih sbomi either hv the express 
terms of mtpro., or by necessary 
implication, that the Inttmtlon of the 
parties is that the mtffor. shall remain 
ID possession of the stock-in-trade 
mortgaged, & carry on bnsfiicss there- 
with in the ordinary course of trade, 
a purchaser from him of anv of the 
mortgaged gooiia, bond fide, k In the 
ordinary course of busioosa, will obtain 
title to such goods freed from the 
mtge. ; but if the mtge. on its tnie 
oonBtruct.ion does not coutemplNto 
that the mtgor. is to be at liberty to 
dispose of the mortgaged goods io the 
oratoary oourse of his trade, a i»ur- 
ohasei of such mnrtga^d goods will 
hold the same subject to the mtge. — 

SAHRATnURWAK OO-OPKRATIVE ELE- 
VATOR Co., Ltd. v. Canadian Pacifio 
Ry. Co., (19241 3 D. L. R. 625 ; 8 
W. W. iL 910.— CAN. 

1 1. — ' Prior mortgage.] — The pur- 
ohaetnr from a mtgor. io good faith 
of movables mortga^d without 
posaesBion takes them free from the 
mtgee.'s lien. — B acker, Klorasakcb 


V. Ahmed Esmail Jamal (1927), 
I. li. R. 5 Ran. 633.— IND. 

807 ii a. .] — A second 

chattel mi^. made In good faith. 8c 
for valuable consldt^ration, takes 
priority over a prior untUiHl chattel 
nitgc.. oven if the second mtgec. has 
actual notice of the prior m(gt*. — 
Roj-t i>. Krbokkr (1892), 8 Man. L. H. 
230.— CAN. 

810 1 a. By bill of sale. )— L. 

executed a bill of sale, duly isaglstercd. 
asi-igning to the Crown (inter alia) all 
aftcr-ocQuIrod chattels. f). subse- 
quently exooutod In favour of deft. 
another bill ot sale over certAln farm 
iinplement-s acanirod since the llrst 
bill oi’ .>ale Upon the sale of thene 
ImpleoiOLU' the Crown claimed the 
procotjds c.»: the ground that upon 
their ac>quiHitioT» they became suigeet 
to the security of the Crown. Doft. 
was aware that Jic Crown held a 
chattel security, but believed it com- 
prlHod other chattels than those eon- 
talucd in his flooiirity : — Held : the 
title acquired by the Crown was 
equitable only. & sinoo doft. acquired 
a good title at law for value k without 
notice of the special prf^vlslori in the 
Crown's sccurily, the legal title pre- 
vailed over the equitable title ; k 
doR.’s knowledge of the existence of 
the former bill of sale did not amount 
to oonatructlve not ice of its contontH. — 
U. V. CANrEUitURY Farmers (;o- 
OPERATTVR ABSOCN,, LTD., 11021} 
N. Z. L. R. 513.— N.Z. 

PART VII. SECT. 2, SUB-SECT. 4.- B. 

J. I. Title of cfialkl vwrtganexs 

not derived from “ tenant " within 
Dittrese Act, R. S. A., 1922 (c. 07), 
a. 5 — Mortgagees protected from dis- 
tress.] — Oryhtall V. Olsen (Alta.), 
11927] 3 D. L. R. 85 ; 11927] 2 W. W. U. 
85.— CAN. 

814 II. — — After renewal of goods by 
grantor.] — Deft, leoecd a house to P., 
who gave a bill of sale of goods to pltf. 
& received from" him a leono of the 
goods for two years. Before a quarter's 
rent came due, P. moved the gc^ods off 
the premlees ; deft, followed iherti & 
distrained for the rent ; pltf. gave 


notjee that ho was owner of tlio goods 
& forbade the sale, but deft., believing 
the bill of Bale to be fraudulent, sold 
the goods under the distress ; — field: 
doft. wan llahto. — P idoedn v. Milligan 
(1K71). N. 11. Dig. 282.— CAN. 

PART Vn. SECT. 2, SUB-SECT. 4.~C- 

819 ill, lrri{Hition district — 

Postponed to mortgagee to secure price 
of seed onnn.]-’-l\y virtue of the 
amtmdment of 1923 (rj. 20), to illlls of 
Hole Act, tl)o rights of a intgoe. under 
a chattel mtgt*. given to Hccuro the 
price of 80(^1 i^'aln are superior to those 
of an irrigation district nesting on a 
distrcBS levied on the inori/gaged crop 
for arreo-re of rates due by the intgee.- — 
('UJRLTTI 8c DNTAUIO INVICHTMBN'I' 
&. flAVINOH HOt’lETY V. BOAttP OP 

Tuuhtrkh or Lkthhuiduk Noutheun 
lURiOATioN DiKTKKrr, (1 925 14 D. L. K. 
522 : (1925] 3 VV. \V, R. 475.— CAN. 

PART VII. SECT. 8. 

n J, .J — jn order for an 

assigia^e of a chattel mtge. to recover 
the debt seourod thereby in an action 
by him alone against mtgor., his 
aKsignrnent must be absolute & In 
writing k nol;l<x> thereof in Avritlng 
must Jiavo been given to mtgor. — 
PKLLKMA'tR I’. GAMAOIIE, [19211 2 
W. W. K. 564. -CAN. 

b i. .] — The assignee of a bill of 

sale k lien notes, which are in effect u 
chattel rnlgo., can stand In no better 
position than the original holder 
tiicnnif, k rriUMt hold the same Hubjeot 
to existing equities, k ho is liable in 
damages tor any unwarraijted sale bv 
him of the obatiols covered t>y the bill 
of sale k lien noLjs. — Hooi’T v. Moohk 
Jaw MemutH, Lti». k J. Hanna, Ltd., 

1 1 924 ] 4 r>. L. It. 279 ; 2 VV. W. R. 
1234.— CAN. 

b 11. - *.] “TUADKIW TllUNT Co. V. 
Crawfojid, (1926) 1 1). L. ]L 1167 : 68 
O. L. R. 381. -CAN. 

PART VII. SECT. 4. 

g I. Chattels taken hy mortgagee.. \ 

— TiNA.v'rti. Bimon (1922), 07 D. L. R. 
773.— CAN. 


9 



Oases 119a— «04a. English and Empire Digest Supplement, 


BONDS. 


Part III.- 

119a. Warden of fleet— Pleading.]— Huggins 

V. Bambridge (1740), Willea, 241 ; 125 B. R. 
1152. 

156a. .] — If a bond to secure an annuity 

contain a recital of the payment of the con- 
sideration, & the annuity has been paid for 


Validity. 

several years, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject, — H aslam v. Higgles (1824), 1 

C. & P. 398 ; 171 B. R. 1247, N. P. 


Part VI. — Operation and Incidents. 

317. Add. Annoiations Apld. Lawrence v. Hayes, [1027] 2 K. B. 111. Reid. Humphery v. 

Wilson (1029), 141 L. T. 460. 


Part VII. — Performance or Breach of Condition. 


413. Add, Citation : — 8vb nom, Moorwood v, 
Bictkens, 3 Bulst. 148. 

456. Add, Citation : — eub nom. Foiuswood v, 
Dictton, 1 Roll, Rep. 290. 

586. Citations : — For “ Brown’s Case (1 550), Beni. 


8; Ben. & D. 35; 73 E. R. 937,’» read 
“ Brown’s Case (1600), cited Beni. 8 ; Ben. 
ite D. 35 ; 73 B. R. 937.” 

547. Add, Annotation : — Refd. Cantiere Navale 
Triestina v, Russian Soviet Naptha Export 
Agency, [1925] 2 K, B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition. 


569. Add, Annotation : — Refd. Campbell v, Poliak, 
[1927] A. C. 732. 

604a. — - .] — A joint & .several bond was 

conditioned for payiniuit of the principal money 
after six months’ notice, ^ in tlie meantime 
for payment of interest on the usual quarter 
days. Default having been made in pay- 
ment of <)ne quarter’s interest, as it was said. 


through inadvertence, thc^ obligee gave notice 
to pay the principal, & the next day brought 
actions on the bond against the several 
obligors : — Held : the ct. had no power to 
stay the proceedings on pajmient of the 
inteVest due & costs. Wifeelhouse v, 
Ladbrookk (1858), 3 11. & N. 291 ; 27 

L, J. Ex. 307 ; 31 L, T. O. S. 104 ; 4 Jur. 
N. S. 417 ; 167 E. R. 481. 


PART IIL SECT. 3, SUB-SECT. 11. 

■a. Loan to infant sreured by simple 
bond — Subsequrni bond to coi'tr sann: 
loan after majoritu attained.] -Whoix' 
a minor borrowed a Hiim of monoy. 
oxoontiag a niiiiplo bond for it, & afUir 
attainlnuf majority oxecutA'd a second 
i>ond in respect of the original loan 
plus lnt.erost thereon : — Held : a suit 
upon the second bond was not inaiu> 
tainable, as that bond was without 
consideration A' did not coujc under 
Indian Contract Act, s. 25 (2). — 
SmiAj Narain r. Sukho Autk (1928), 
1. L. R. 51 AH. ICl,— IND, 


PART III. SECT. S. SUB-SECT. 13. 

sb. Penalty bond — Omission of penal 
sum in obligatory clause,] — Held: this 
omission old not render the bond 
uncertain & IneHoctual.' — Great West 
Life Assurance Co. t>. Campbell 
(Man.), r 19281 1 D. L. U. 203; 37 Man. 
L. IL 1G4; 119271 3 W. W. R. C46.— 
CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

366 ii. On both obligors,] — Held : 

not noocssory. — F ortune t?. Cockburn 
11863), 22 U. O. U. 369.— CAN. 


PART VII. SECT. 2, SUB-SECT. 3. 

1 i. Delivery at specified deMina- 

lion- -Failure to rc-land in Canada .] — 
K. r. Vancouver Breweries, Ltd., 
[19281 4 D. L. R. 881.— CAN. 

1 U. .1 — R. t’. Fidelity 

Insurance Co., [1928] 4 D. L. 11. 965. 
— CAN. 

I iii. Jurisdiction of Supreme 

Court of Canada.] — Held : as t he bonds 
sued upon heroin wore i*e<iuired by a 
law enacted by the I’urlianicnt of 
Canada in rcsi>ect of a matter oyer 
which it had undonl»tod jm’isdictioh, 
namely excise, this ct. had jiu'isdlctlon 
to hear determine the present action, 
& the ct. coiuieuuR>d dofts. In the 
amoimt of their bond, but with 
inti^rost only from the dale of judgment. 

R. V. Consolidated DiSTii.iJEiRir.s, 
Ltd., [19311 Ex. C. R, 85 ; 2 1). L. R. 
879 ; on appeal, [19311 S. C. R. 283.— 
CAN. 

PART VII. SECT. 2, SUB-SECT. 5. 

i i. Seleetian of land during 

lifetime of obligor itt obligee.} — Burn* 
HAM r. Rambay (1872), 32 17. C. R. 
491.— CAN. 

•o« To pay over half purchase-money 
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on sale of land — Death of obligor 
obligee before sale — Bond rutl charge on 
land.] — J., the owner of certain land, 
oxecutod a bond, which was registered, 
whereby, for himselL his heirs, exors. 
or admiuistrators, ho covenanted that, 
on his ellecUng a sale of the land, which, 
however, was to be entirely at his 
option, he would pay A. half the 
purchuHo-mouey. Ho died without 
havliig ofTcctod a sale ; & subsequently 
A. died. J. by his will devised the 
land to I. for life with remainder in 
fee to L. 6c they both joined In an 
agreement to sell to I ). : — Held : with- 
out deciding whether the bond was in 
force as between J. & A.is representa- 
tives. It did not constitute a oharge on 
the land the liability thereunder being 
raerelj' of a personal character . — Re 
Kaoan & Dawson (1909), 18 O. L, R. 
038 ; 13 O. W. R. 694.— CAN. 


PART VIII. SECT. 3. 

Q I. Conveyance of land — Failure 

to obtain tUle.] — Held : the damages 
were not oonfinod to the purcha^ 
money paid Sc Interest. — ^P lumkr v. 
SiMONTON (1858), 16 U. O. U, 220.— 
CAN. 



VoL m—Bonds. Cases 680-958. 


Part IX. — ^Assignment. 

680. Add. Annotation : — ^Apld. i2e City Life Assce., I 691. Add. Annotation : — Refd. Republlca de Guate- 
[1926] Ch. 191. j mala v. Nunez, [1927] 1 K. B. 669. 


Part X. — Discharge. 


696, Add. Annotation: — to (1) Refd, Berry v. 

Berry, [1929] 2 K. B. 316. 

700. Add. Citation : — Cited 6 Co. Rep. 44 b. 

Add. Annotation: — ^Refd. Ene’s Ciise (1627), 
Litt. 68. 

701a. 8. P. Ene’s Case (1627), Litt. 68; 124 
B. R. 135. 


712. Add. Annotation : — Refd. Allen r. Royal 
Bank of Canada (1926), 41 T. L. K. 626. 

796a. Payment by one — Whether co-obligor 

released.] — ABsignment of bond to co-obligor, 
who pays it, is of no ixso. — Woi'^FiNGTON v, 
Sparks (1764), 2 Ves. Sen. 609; 28 E. R. 363. 


Part XII. — Actions on Bonds. 


828. Add. Annotation : — Consd. Way i\ Bishop, 
[1928] Ch. 647. 

947a. .] — Cannel v. Buckle (1724), 2 

P. Wms. 243 ; 2 Bq. Cas. Abr. 23 ; 24 E. R. 
715, L. C. 

Annotatiotia : — Refd. Harvey v. Ashley (1748), 3 Aik. 607 ; 
Drury v. Drury <1761), 2 Kdon, .30 ; Wright v. Cadogan 
(1764), 2 Eden, 230 ; Dnrnford r. Lauo (1781 ). 1 Dro. C. O. 


100 ; CanithoiH v. CJariitlioi’H (1701 ). 4 Bro. C. O. 000 ; Field 
V. Mooro, Fifdd v. Drown (IH/io). 7 Do CL M. <1. 601. 

950a. .] - Watryns v. Watkynb (1740), 2 

Aik. 96 ; 26 E. R. 460. 
ion .‘ ““Refd. Sloorh r, Tliorlnglon (17.''il), 2 Vos. 
Son. .'»(;(). 

953. Add. Annolafion : — Refd. Davey r. Robinson, 
[1923] 1 K. B. 563. 


PART XII. SECT. 2. 

860 iii. Uond in penal sum .] — 

Suinmary judginont cannot bo ob- 
tahiod iu an action on a bond in a 
Fional 8inu giiarunlecinp the jiayrnent 
of a smaller .sum. — Wkhtkrn Do- 
minion Invkstmknt Co. v. MoMiu.a.v, 
[19251 1 W. W. Jl 506.-— CAN. 

PART XII. SECT. 3, SUB-SECT. 3. 

sm. ExtemUm of lime for payment in 
consiilernlion of hitjhrr rate of inJi reHt .] — 
Held : the proper time for applying to 
amend In order to raise the above 


defercf w is at the trial, & not on 
appeal.-- VVi'-:'*' FUN Domi.mon Invkst- 
MK.VT Co. V. MacMillan, [1925] 4 
D. L. It. 662.- *. AN. 


PART XU. SECT. 6. 

d i. Alternative pleas of payment 

<£’ denial of exemition .] — The plea of 
payment will not amount to an 
admission of the bond, will not 
ndtevo pltf. from the iiecxiRslty of 
proving the alleged loss of the bond. — 
Mithammau Zafah w. ZAiiuit Husain 
(1926), I. L. It. 49 All. 78.- IND, 


f i. Of fn If lint r.nt of r.mditinn of 

bond. I < V>NH<U.r»)ATI'JI> DiH'I'ILI.KIIIKH, 
l/ri). V. U., [1931 I H. C. It. 283 ; 2 

D. I.. U. 1)12. CAN. 

PART XU. SECT. 8. 

a I. - - - At instanee of obliyce. of 

earlier hon/h-Ohliot/r's properly in-’ 
sufficient, to satisfy both bonds.] — Held: 
there was no ooulty to restrain jiro- 
cocdlngs on the judgmiMit ohtalriou by 
the obligee of the second bond. — 
Nkwenham V. Mount(5ahmbl (1872), 
19 Gr. 530.— CAN. 
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BOUNDARIES, FENCES AND PARTY-WALLS. 

Part I. — Boundaries. 

8« Add, Citation : — 109 L. T. 820. 94. Add, Annotation : — Consd. Brighton Hove 

10. Add. AnnoUUion. —Generally, Held. Be Boun- *’• Bungalows. 11024] 

dary between Canada Newfoundland in lun. <5/^. 

Labrador Peninsula (1927), 137 L. T. 187. 

89. Add, Annotation : — Refd. Re Boundary be- 97. Add, Annotation : — Refd. Mayhead v, 
tween Canada & Newfoundland in labrador Hydraulic Hoist Co. (1931), 100 L. J. K. B. 

Peninsula (1927). 187 L. T. 187. 369. 


Part II. — Fences. 

138. Add, Annotation .* —Consd. Heigafce Corpn. v, Harrison, [1926] 2 K. B. 332. Refd. Ilford 

Surrey County Council, [1928] Ch. 359. TJ. C. v. Beal, [1925] 1 K. B. 671 ; St. Anne’s 

Well Brewery Co. v, Roberts (1928), 140 
145. Add, Annotations : — As to (1) Apld, Noble v, 1 L. T. 1. 


PART I, SECT. 1. SUB-SECT. 1. 

0 1. .] — A jsfrant of land to within 

on© chain of a river, moauB to within 
on© chain of tho edge of th© river, nrt 
of the top of the bank.— STAN'roN . . 
WiNDEAT (ia4‘J), 1 U. G. Tl.30.— CAN. 

■a Boundary/ in plan running in 
straight line— Deviation for convefnieri'Ce.} 
— Laiidis owned hy pltf. & deft, wore 
denci'ibed as hoxtnded in tho one oaao 
on tlie north in the other on tho 
Bonth Bide of tho “ C. lid.” The road 
in the original grant Ik. the plan attached 
thereto, was Bhown to run lu a utralght 
lino between tho landM of the two 
opposite proprlid.orH. Tho line an 
lai(i out ran through a deep gully ik. 
for convenience Uio road at that 
point was dli*ected to one side, returning 
to tlio dcHcvibod straight line further 
one '. -"UcH : the line as shown upon 
t-he plan oonlrolled the lino by which 
the partloH bounding upon the road 
had hold. -liANivs v. Bkals, [1P2BJ 
1 1). h. It. it>9 ; 61) N. S. 11. 603. - 
CAN. 

PART I. SECT. 1, SUB-SECT. 2.— A. 

m (t>. 204) i. -FMeub v. Wiiit- 

TNO, 119231 3 1). L. U. 879.— CAN. 

& (p. 261) 1. ^.] — IvINOSTON 

lOilLANO (1920), 47 N. B. K. 324. — 

CAN. 

p (p. 364) li. Sf. r. Kanhkn V. Mkl- 
USU (1922), 70 I). li. K, 327.— CAN. 

q (p. 264) I. Dutuof snrvei/ors.}—- 

H., who held a licence from the Clovcrn- 
mout to cut timber on On) wn lands, 
fdoimed that S., llwmceo of tho ailjoinlng 
Jot, woe cutting timber on his grant, 
it replevied logs alleged to be so cut 
by S. 7'be replevin suit was settled by 
an agi*oeiuent between the parties to 
leave the matter to Burveyors to 
eslabllsh the line between tho two 
lots, ilie agi’cement providing that the 
lines of the land hold under tho liccncie 
of II. should bo surveyed & established 
by named surveyors & the stumps 
conn tod, etc, : — Held : under this 
agroomen t the surveyors were bound 
to make a fonnal survey, & could not 
take a lino run by one of them at a 
former time as the said boundary line, 

SNrYWBALL V. IllTCHlE (N. B.) (1888), 

14 S, O. It. 741.— CAN. 

b(p. 264)1, .H-A.-O. 

roK OxTAHio V, Boom (1933), 63 
O. li. 11. 374.— UAN 


sb. Fence dividing cleared portions 
of adjoining lots — Whether uncleared 
portions divisible by contimuxtUm of 
line of fence,] — Pltf. & deft, occu- 
niod adjoining lots for twenty years 
by a lliio & fence extending from 
the front through the cleared land. 
Sfemhle : that. In tho absence of any 
actual posBesBion beyond the clearing, 
It must bo considered that the pos- 
session from thenco to tho rear of the 
lot was intended to bo a continuation 
of the lino in tho front. — B eltea v. 
Bblyba (1857), 3 All. 688.— CAN. 

PART I. SECT. 1, SUB-SECT. 3. 

e. (p. 266) i. A 

concession or base line had been run 
tk posts planted on it upon an original 
survey, but the question was, how the 
side line of a lot was to be ascertained : 
— HcUl : tho distonoe between tho 
two uoai'est ascortainefl monuments 
on the base line should be measured 8c 
divided proportionately between the 
lots, making duo allowance for roads, 

8c the side lino required should bo nm 
from tho anglo of the lot so ascertained. 
— Cv^LP v. Cl7U* (1857), 6 C. P. 466.— 
CAN. 

r (p. 267) i. Where mound 

missing,] — Ka.tnbk r. Kovaoz, fJ922] 

,3 W. W. U. 102 ; 68 1>. li. li. 793.— 

CAN 

r (p. 267) il. 

Held : evidence of the existence & 
location at one time of a certain mound, 
according to tho rules governing sur- 
veys, was a proper way of establishing 
the boundary line. — G aik i\ Copeland, 
[1922] 2 W. W. R. 1025 ; 67 D. L, It. 
.581 : 15 Sask. L. R. 529.— CAN. 

r (p. 2C7) ill. Where posts 

ilcstroycd by fire.) — Barry v. Dks- 
BoaiERH (1908), 14 B. C. R. 126; 9 
W. L. R. 633.— CAN. 

r (p. 267) fv. .} — Abtley 

V. COHRT (1823-1900), 8 Ont. Dig. 
5323.— CAN. 

r (p. 267) V. Point of com- 

mencemmlA — Hoover v. Sabourin 
(1874), 21 Gr. 333.— CAN. 

w (p. 269) i. Surrey not con- 

clusive.] — R. V. Crosby (1892), 21 
O. II. 591.— CAN. 

■ 0 . Monuments — Where placed — I 
Whether posUioh selected concluaiec.l — ! 
Monuments placed tn oompilanoe with 
R. 8, O, 1877, 0 . 146, as. 34, 35, 86 8c 
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37, must be placed at tho true comers 
governing points, or off-sete, or at the 
tmo ends of concession linos, 8c there 
is notlUng in tliese sections making a 
survey thtreunder or tho placing of the 
monuments conclusive, whether right 
or wrong, 8c evldeuoe may be reooived 
in contradiction. — R, t, Oosbt (1892), 
21 O. li. 591.— CAN. 

j — ffclfl ; the 

Int-cntlon of sect. 26 of Saskatchewan 
8nrvoys Act, 1024, which made sects. 
56, 68, & 60-67 of Dominion Lauda 
Surveys Act, 1908, c. 21 (Dom.), 

applicable to all lands, in tho province 
which were ori^ally Dominion lands, 
was to adopt the iirovlslons of those 
sects, for the purpose of all matters 
falling within the jurisdiction of the 
1 ) 1*0 vinco wit^h respect to such lands, & 
that, therefore, the area of ooch of 
the quarter sections In question was 
determined by reference to tho monu- 
ments on tho ground. — Krirtianben v. 
SiLVKRflON (Sask.). 119291 4 D. L. 11. 
252; 3 W. W. li. 322 ; revg., [1929] 1 
W. W, K. 256.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— A. 

■f. Park adjoining railway — No 
obliyatitm on municipal corporedixm to 
construct fence .] — Hicuakdbon v. Gana- 
DiAN National Ry. Co., 11927] 2 
D. L. R. 801 ; 32 Can. Ry. Cos. 411 ; 
60 O. L. R. 296.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 

C. (a). 

136 il. .) — A public road crossed 

a stream by a bridge. There was a 
fence between the road & the land 
adjoining it, erected by tho proprietor 
of the latter. At a point immediately 
adjoining the bridge there was a gap, 
15 feet wide, in th» fence. A 
pedestrian, on a dork night, mistaking 
this gap for the road, walked through 
it & fell into tho stream 8c was drowned. 
In an action of damages against tho 
proprietors of the land adjoining the 
road r— HeW .* there w*as no duty on 
such proprietors to fence a natural, 
as opposed to an artificially created, 
danger on their lands, any such duty, 
where it existed, falling on the road 
authorities, & action accordingly dis- 
missed. — MOBiiisoN t?. London Mid- 
land Sc Scomsii Rr. C5o., [1929] 
8. C. 1.— SOOT. 



Vd. VIL-^Boimdaries. Cases 146--M9. 


14$* Add* AfuwUUion : — Rsfd. Glasgow Corpn. v* 
Taylor, [1922] 1 A. O. il. 

148. Add. Anru>iation: — ^Dlstd. Sack v. Jones. 
£1926] Ch. 236. 

154a. Spiked Iron fence— -On bank.]— HcW ; not 
a nuisance. — Gibson' v. Plumbtkad Burial 
Board (1897), 13 T. L. R. 273, C. A. 

155. Add* Annotalions : — >Consd. Bromley v. Mer- 
cer, [1922] 2 K. B. 126. Reid. (Glasgow Corpn. 
V* Taylor, [1922] 1 A. 0. 44. 

157. Add. Annotatioii — Reid. Colesbill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

168. Add, Annotaiion : — Refd. Coleahill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

169. Add, Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 770. 

163. Add. Annotations : — Consd. Ilardy v. 0. L. 
Ry. (1920), 124 L. T. 136 ; Glasgow Corpn. 
V. Taylor. [1922] I A. C, 44 ; ColeshUl v* Man- 
chester Corpn., [1928] 1 K. B. 770. Refd. 
Mersey Docks & Harbour Board v* Procter, 
[1923] A. C. 253 ; Addie (Collieries) v* Dum- 
breck, [1929] A. C. 358 ; Conipania Moxicaua 
De Petraloo El Aguila v. Essex Transport 
& Trading Co. (1929), 141 L. T. 100. 

168. Add* AnnoUdu ^is : — Consd. Coleshill v* Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 
Sutcliffe V. Clients Investment Co., [1924] 2 
K. B. 746. 

169. Add, Annotation : — Refd. Ilford U. 0. v. Beal, 
[1926] 1 K. B. 671. 

171. Add* Annotations : — FoUd. Canvey Island 
Comrs. V. Preedy, [1922] I Ch. 179. Refd. 
Brighton &> Hove Gas Co. v* Hove Bungalows 
(1923), 88 J. P. 61. 

171a. .] — Pltfs. wet'o in "^.rporated, 

under Canvey Island (Boa Defences) Act, 
1883, for protecting Canvey Island •'com 
inundation by the sea. They sucoooded | 
former comrs. appointed by an Act of 1729 
(32 Geo. 3, c. 31), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was tak(m for 
tills purpose. In 1813 the new wall was 
built, & £150 given as compensation to the 
owner of the laud taken. Under the Act of 1 


1883 the property & rights of the former 
comrs. were vested in pliUa. who had power 
under that Act to hold lands. Pltfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a sti'ip 
of land comprising pai*t of this foreshore, & 
to be entitled as of right to excavate A remove 
shells & other drift even although, as pltfs. 
alleged. It deprived the new wall of protection 
& support, A exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, A; from trespassing on 
their land: — Held: (1) assuming the strip 
in question to be doft.’s freehold, pltfs. were 
still entitled to an injunction rostrainii^ 
him from so removing drift from tlie strip 
as to expose their wall A works A the lands 
prottHiied thereby bo greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acts of 1702 
A 1883 to the whole of the land taken A set 
out pursuant to s. 13 of the first Act, A had 
exorcised speciflo acts of ownership over the 
foreshore ; the possession of pltfs. A of deft, 
being at most doubtful or equivocal the law 
attached possessirm to the title ; deft., 
therefore, was a trej:|)asser, A must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore A from otherwise tre.spassinK 
on same. — Canvry Isi.and Comrs. v. Prekuy, 
[1922J I Ch. 179 ; 91 J.. J. Oh. 203 ; 126 h. T. 
445 ; 86 J. P. 21 ; 66 Sol. Jo. 182 ; 20 h* Q. R. 
125. 

172. Add* Annotation: — to (1) Refd. A.-G. A 
Public TruBtet> v, Woolwich Metropolitan 
B. C. (1929), 93 J. P. 173. 

203. After tliis case add, “ Power of commis- 
sioners to direct rei>air of fences, ace Commons, 
No. 930a.’’ 

204. Add, Annotaiion Hold* Mersey Docks A 
Harbour Board v* Pi*octer, [1923] A. C. 253. 

205. Add. Annotaiion : — Dlstd. Sack v, Jones, 
[1925] Oh. 235. 


Part Hi. — Party- Walls. 

240. Add. Annotations : — As to (2) Refd. Sack v. ) 249. Add* AnnoUdioiyo Refd. Hack v. Jones, 
Jones, [1926] Ch. 235 ; Brooke v* Bool, [1928] [1925] Ch. 2.36 ; St, Anne’s Well Brewery (’o. 

2 K. B. 578. ' V* KoboHs (1928), 140 L. T* I. 


PART IL SECT. 2, SUB-SECT. 3. 

p 1. Right to interfere with.] — City ol 
Victoria Official Map Act, 1880, 
&; amending Acta, have reference to 
atreete only : — JJeld : nothing in those 
Acts could lustlfy an Interference by 
private Indiridnals with the boundaries 
ol a lot held by purchase Sc 20 years’ 
pofiaession. — C rowther o. Bkavxn 
[ 1884), 1 B. C. R. pt, 2, 116.-~CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

X (p. 294) i, Marsupial-proof — 

Qatmrm of fact.] — Whether a fence is or 
is not marsupial -proof within sect. 171 
ol Land Acts, 1910-1927, is a question 
ol fact lor the adjudicating tribibial. — 
R. V . Maoistbates’ CJocbt & Esmond, 
Exp* Bsazlxy, [1928] St. R. Qd. 349 ; 
22 Q. J. P. 97.— AUS. 


r (p. 2U4) ii MfUerUil lnw.Jlt to 

adjoining lessee — Dehnninaiion of 
value ,] — LesKoes ol a holding orootca 
a fence Inf ore Nov. 1. 1924. On 
.Tune 1, 1927, the lessees iilcd a plaint 
in the mxigiHtrato’H ct., whereby they 
clainiod that the fence “ is of material 
benetlt," to deft., on adjoining holder. 
The magistrate determined the boneflt 
as from Nov. 1, 1924 : — Held : the time 
from which the magistrate must det<^r- 
mine the value of the benefit caiintR 
l>o earlier than the date of the plaint 
claiming that benefit under the sect. — 
11. V . PoucK Maoistbate at Blackadl 
& Haiit, Exp. Haiit, IJ928J 8t. R. Qd. 
174; 22 Q. J. P. 47.— AUS. 

an. Forest reserve.] — It is no de- 
fence to an action lor xecovery of a 
penalty from the owner of shook grating 
on a loiost reserve withoiit a permit, 

13 


that the reservo was not oueljiHod by 
a ” lawifui fence ” us delitied In tbo 
Fence Ordinance.— Mi.viSTicn or i.v- 
TrsHTon fob Canada v . Nki>*on, fll)20j 
1 W. W. It. 129.--CAN. 


PARTJII. SECT. 1, SUB-SECT. 2. 

•o. Ihiralion .] — Where on the erection 
of a building on each of two a<ljoInlng 
6c separaUdy owntstl lot>i, the owners 
agree to plans colling for a party wall 
8c the use by tmeb owner of part of tho 
premises of the oUkt 8c the biilicHngs 
are so oonetructed, the right to such 
use will, In the absence of a roforence 
to time, be bedd to contInu(i during 
the existence of t,he two buildings as 
they wcKi constructed. — *SMnn i». 
CUKUY (Man.), [1918] 2 W, W. H. 
848 ; 42 D. L. It. 225.— CAN. 
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260. Add, Annotation : — Apld. Sack v, Jones, 
[1926] Ch. 236. 

261. Add. Annotations : — Apld. Sack v. Jones, 
[1926] Oh. 235 ; Simpson r. Weber (1925), 
133 L. T. 40. Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v, Mayfair 
Hotel Co., [1930] 1 Oh. 138. 

251a. Right of support — By adjoining house.] — 

Pltf. & deft, were the owners of adjoinmg 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pltf. 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
pltf.’s house : — Held : pltf.’s allegations had 
not been substantiated by the evidence. 
Semhle : even if they had been substantiated 
pltf. would have had no cause of action. — 
Sack v. Jones, [1926] Ch. 235 ; 94 L. J. Ch. 
220 ; 133 L. T. 129. 

267. Add. Annotation : — Refd. Ilford U. 0. n. 
Beal, [1926] 1 K. B. 671. 


258a* .] — If a wall is knocked down, the 

owner may maintain an action for the tres- 
ass, but he cannot, by omitting to rebuild it, 
old deft, always responsible for any con- 
sequential damage (Pollock, C.B.). — ^PmM- 
BTONB V. Wheelby ^844), 2 Dow. & It. 203 ; 
13 L. J. Ex. 361. 

Annoiationa : — ^Befd. Cloerg v. Bearden (1848), 12 Q. B. 576 ; 
Smith V. Konrick (18491 7 O. B. 515. 

271a. No agreement for lease.] — Taylor v. 

Reed (1816), 6 Taunt. 249 ; 128 E. R. 1030. 

AnnoUxtion Bald. Collins v. Wilson (1828), 1 Moo. Sc P. 
454. 

272. Add. Annotation : — ^Refd. London County 
Council V. Stilgoe (1931), 96 J. P. 149. 

309. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

310. Add. Annotations : — Aa to (2) Refd. Sack v. 
Jones, [1925] Ch. 236; Brooke v. Bool, [1928] 
2 K. B. 678. 


Part IV. — Evidence of Boundaries. 


323. Add. Annotation : — Refd. Aksionairnoye 

Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 466. 

332. Add. Annotation : — Refd. British Thomson- 
Houston Co. V. British Insulated & Hekby 
Cables, [1924] 2 Ch. 160. 

343. Add. Annotation : — As to (3) Consd. Stoney 
V. Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 

369. Add. Annotation : — ^Apld. Stoney v. East- 
bourne R. 0. & Devonshire (1026), 95 L. J. Ch. 
312. 

402. Add. Amiotation : — Consd. Stoney v. East- 
bourne R. 0. & Dovonsliiro (1026), 135 L. T. 
281. 

433. Add. Ayinotation : —Apld. Ohowood V. Lyall, 
[1929] 2 Oh. 406. 

436a. Title deeds— Nature of document 

misconceived.] — Inhere is no clear authority 
that in proceedings fc»r the iiroduction of 


documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases whore boundar-ies are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
whore the title to land is in dispute, namely, 
the principle adopted by the Ct. of Appeal in 
A.-G. V, EmcrsoUy No. 433, anfc, that the 
asseiiion on oatli by the party against whom 
production is souglit that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent will not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of those documents. — 
Chowood, Ltd. v, Lyall, [1929] 2 Ch. 406 ; 
98 L. J. Ch. 451. 

437. Add. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


PART III. SECT. 1. SUB-SECT. 3.— 
C. (b). 

6 i. IVall built dr used only by 

ad'Joinino oa*/UT.l — Held : doft. was 
auHwemblo. oh tho injury was tlio direct 
result of ne^:lljn*n(^e in the orUrinal con- 
struction of the wall. — t\ 
Uyan (1921), 04 1). L. U. 482; 50 
O. L. 11. 337.— CAN. 

e ii. Party wall underminrd — 

Extent of liahility.] — Jkffrey (F. W.) 
& Sons, Ltd. v. CXirKi^AND Flour 
Mills, Finlayson v. Copeland Fia)UR 
Mills, U923J 4 1). L. 11. 1140; 52 
O. L. K. 017.— CAN. 

PART in. ^ECT. 1, SUB-SECT. 3.~D. 

■p, PetMuty — Action for damagee .] — 
Where a mutual wall has boon built 
so as to encroach on the property of 
one of the two adjoining owners, but 
was built in troml faith under some mis- 
take as to title & with the knowlodxo 
of, but without any protest from, him 


on whoso land It oncroaclioe, tho owner 
of tluj building should not be oompolled 
to romovo tbo wall back to the boundary 
line ; the remedy is in damages. — ■ 
O 'Leaky v. Smifh, [1924] 2 D. L. R. 
521 ; 119241 2 W. W. R. 227 ; 34 

Man. L. R. 386.— CAN. 

PART IV. SECT. t. 

318 ii. Conversaliojis between 

previous owners — A'of culmissiblc when 
title deeds are put in.]- Dunphy r. 
I'liiLLips (1929), 1 M. P. R. 227.— 

CAN, 

h i. Surveuora giving confiictinp 

evidence — I>uty of court to accept evi- 
dence of surveyor making first examivo' 
iton,] — S hupe V. Lanoenburo Rural 
Municipality, [1920] 3 W. W. R. 7C6. 
—CAN. 

sq. Subsetfuent conveyances — Acts 
of poAscAsion. I— M atthews v. Goode 
(1923), 56 N S. R. 643.— CAN. 

st. Survey marks of Crown agents .] — 


Where a Crown grant dcsoribea tho 
subject land by reference to tho bound- 
aries of a “ measured portion,” evidence 
of the measurements which were made 
& tho Survey nuirka which were erected 
or adopted on such portion by tho 
Crown or Its ogcuts on tue last occasion, 
preceding the grant, when sucJi portion 
was iu(*uKiirod aa a portion for sale, is 
admissible for the purpose of ascertain- 
ing tho boundaries of tho CTown grant. 
— Currie v. Clarke (1929), 29 S. R. 
N. S. W. 215 ; 46 N. S. W. W. N. 81.— 
AUS. 

PART IV, SECT. 3. SUB-SECT. 2. 

334 iiJ. Xot private, boundaries.] 

— Dunphy r. Phillips (1929), 1 M. 
P. R. 227.— CAN. 


PART IV. SECT. 7. 

426 ill. McNeil & 

Hingley, Ltd. v. Hill (N. S.), [1928] 
2 D. L. R. 954.— CAN. 
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Vd. VIL Cases 9-61. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract. 


9, Add, Citation : — revsg, 8, 0. sub nom, 
Stbwabds & Co., Ltd. v. R. (1900), 17 
T. L. R. Ill, 0. A. 

11a. Commimlcation of acceptance — What 

amounts to — Return of opened bills of quanti- 
ties.] — ^WiLLcocjKS & Barnes v. Paignton 
Co-OPEBATIVE Society, Ltd. (1930), 74 
Sol. Jo. 247. 

18. Add, Annotation : — Hefd. Boot (London) v, 
Uttoxeter U. D. 0. (1924), 88 J. P. 118. 

20. Add, AnnotcUions : — Consd. Re Meyrick’s 
Settlmt., Meyrick v, Meyrick, [1921] 1 Ch. 
311. Refd. Cohen v. Sellar, [1920] 1 K. B. 
536. 

21. Add, Annotation : — Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K, B. 
739. 

84. Add, AnnoiatioK : — Refd. Kelantan Govern- 
ment V. Duff Development Co., [1923] A. C. 
395. 

36a. Contract between employer & third party for 
supply of materials — No liability to builder 
lor delay.] — Gaze (W. H.) Sc Sons, Ltd. v. 
Port Talbot Corpn., No. 58a, post, 

86b. Contract with owner of building estate — 
Implied warranties — As to workmanship & 
materials.] — (1) In a contract with builders 
or with the owners of a building estate for 
the purchase of a house to be erected or in 
course of erection, there is an implied war- 
ranty by the vendors that the house shall b*? 


built in an efficient and workmanlike manner 
and of proper materials, and that it shall be 
fit for habitation. 

(2) A representation by builders in con- 
versation with a prospective buyer, that all 
houses on the estate are of the best material 
& workmanship, may amount to a warranty 
collateral to a subsequent formal contract, 
for breach of which an action will lie. — 
Miller v. Cannon Hill Estates, Ltd., 
[1931] 2 K. B. 113 ; 100 L. J. K, B. 740 ; 144 
L. T. 567 ; 75 Sol. Jo. 156. 

86c. House reasonably lit for habitation.] 

— Miller v. Cannon Hill Estates, Ltd., 

No. 30b, ante, 

sed. Representation as to material & work- 

manship— Amounts to collateral warranty.]— 

Miller v. Cannon Hill Estates, Ltd., 

No. 30b, ante, 

88. Add, Annotation Retd, Bean v, Flaxton 
R. D. 0., [1029] 1 K, B. 450. 

89. Add, Annotations : — Dlstd. A.-G. v, Denby, 
[1925] Oh. 606. Apld. Bean v, Flaxton 
R. D. C., [1929] 1 K. B. 450. 

43. Add. Annotation : — Consd. Stumbles v. Whit- 
ley (1920), 40 T. L. H. 37. 

47. Add, Annotation : — Retd. British & Foreign 
Marine Insce. v. Gaunt, [1921] 2 A. 0. 41, 

51. Add. Annotation Consd. United Stat<}s 
Shipping Board v, Durrell, [1923] 2 K. B. 
739. 


PART 11. SECT. 1. 

I i. Forfeiture ofdej)osii .] — 

BaTNXS & HoRIB V. VANCOUVER 
Board School Trustees (B. C.), 
[19271 2 D. L. R. 698.— CAN. 

PART IL SECT. 2, SUB-SECT. 1. 

■a. He.vuonafd provimone,] — A pro- 
vision for payment on the basis of 
cost phis a peroontaffeif the actual cost 
is more or less than the contract price 
is repugnant where the contractor has 
racMle an absolute covenant to <lo the 
work 6c furnish the material for a 
definite sum. — Git v. B’orbbs (1921), 
62 8. C. R. 1 ; 59 D L. R. 156.—CAN. 

■b. Contract to erect house similar to 
anoiher house.] — Bv a building’ contract 
it was agreed that a house was to he 
erected similar to H.'s house : — Held : 
the house was to be similar to B.*s 
house iu the sense that it was to have 
a genenl likeness in the principal 
points of materials, design. Sc. work- 
manship. — Mate v. Robektb (1928), 
S. A. S. R. 917.— AUS. 

PART IL SECT. 2, SUB-SECT. 2.— C. 

so. Contract with Crown — Rent of 
plant.)— Claimant contracted to con- 
struct certain public works in the 
harbour of Toronto, on a cost plus 
basis. It was (inter alia) agreed that 
the claimant would furnish the plant, 
for which he was to receive as rental 
thereof a certain percentage of its 
value per annum for a workmg season 
of 150 days ; this to be payaDie when 
each piece commenced operation. Sc 
to eeaee 
engineer, 
plant be 

J.8. . 


when determined by resp.*s 
A portion of this rented 
came looked in behind a 


oofler-dam constructed in connection 
with the works in question. It was 
properly there engaged on the works, 
but It could not be removed when Its 
work was oompletoil on account of the 
coffer-dam, & while so retained was not 
available for use, which condition of 
affairs was not due to any fault of the 
contractor : — Helfl .• said portion of 
the plant never ceased to be part of the 
rented plant under the terms of the 
contract & was still retained for use on 
the works by resp.’s enprineer & the 
clalmaiit was entitled to recover rent 
therefor.— H ooer Miller & Sons, 
Ltd. V. R., (19301 S. li. 293; 2 
D. L. n. 751 ; aj/ff., 11920) Ex. C. R. 
136.— CAN. 

PART II. SECT. 2, SUB-SECT. 3. 

sh. Contract to put old houses ** in 
first doss 8hape.**}~-Held : the phr^ 
most have reference to their capacity 
for taking on repairs, which could be 
only those which their aged comiitlou 
permitted. — House Repair & Service 
CJo., Ltd. v. Miller (1921), 64 D. L. R. 
115 ; 49 O. L. R. 206. — CAN. 

■k. “ Extra haul ** <t ** overhaul .**] — 
The view of a contract advanced by 
rasp, was that the contract phraiw 
“ extra haul *' Sc ** overhaul ” have, by 
usage. In construction contracts, or at 
all events In railway oonstmctlon con- 
tracts, a special, & specific meaning ; Sc 
that they signify that the length of the 
haul In respect of which the iHintractor 
was entitled to charro^for overhanl. 
was to be ascertained by taking uie 
distance; measimed along the centre 
line of the railway in process of con- 
stmetion. between ^ the projerttons, 
to*t, of the centre of maas of earth, to 
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be oxcavoted In making the cut, & ^ 
Bcccuid. of the cinbankuicnt, & deduct- 
ing therefrom 500 feet ; the nroJcctloiiH 
being for this purpose the several 
points oil the centre line neorest the 
respective centres of mass ; — I/fld : 
the alleged usage had not boon proven. 
It had been ostablisbcd that there was 
a practice widely followed of lusortlng 
in railway conHtnicth)n contracts a 
clause providing for the computation 
of payment for overhaul according to 
the method contended for by resp. ; 
but In the text books, enmnoering 
manuals Sc writings by englnoers pro- 
duced, there was no basis for the view 
that the effect of the words used in tbo 
present con tract is, apart from sneh 
special stipulatiODH, what was con- 
tended by resp.— ORortoiA Conrthuc- 
tion Co. V. PAtuFic Great Eahtkrn 
R y. Co., [1929] 4 D. L. R. 161; 
8. C. R. 630 ; r^jo.. [19291 1 D. L. U. 
77 ; 35 C. R. C. 204 ; 40 B. C. R. 290 : 
[19281 3 W.W. R. 466 ; reva., [19281 3 

b. L. n. 28 : 34 c. K. a m ; .0 

B. C. U. 81— CAN. 


PART n. SECT. 3, SUB-SECT. 2.— C. 

52 lii. .) — Where the 

arohJtiaot ordered additional work, & 
at that time it was apparent that the 
work originally oontraoied for oonld 
not bo completed within the time 
fixed, but there was no application for 
oxteiiHlon nor Intimation from the 
owner of an intention to enforce a 
claim for damage** for delay : — aeid .* 
the contract should not be constmod 
so as to Impose upon the contractor 
the obligation of completing the work, 
additions, within the time 
BiEB e. Oeoroab (1923). 64 
5B9.— GAN. 


including 
fired.— G 
O. L. R. 
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Oases 56-1S2. 


EngiiIsh and Ehfibs Digest Sufflement. 


66. Add, Annotation : — Retd. United States Ship- 
ping Board v, Burrell, [1923] 2 K. B. 739. 

58a. Contract for supply between employer & 

third party.] — ^A. co. carrying on the business 
of buildei's & decorators entered into a con- 
tract with a corpn. for the erection of two 
lodges & a park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supply 
of the stone which was required for the work 
& fixed the quantity & price. The contract 
between the buildeis & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay : — Sold : there was no 
implied obligation on the corpn. under the 
contract between them & the builders to 
supply the stone ; at the highest there was 
only an obligation on them to hold the 
benefit of the contract with the stone firm 
for the builders ; & that “ business efficacy 
did not require tliat there should be implied 
an obligation on the corpn. to make good to 
the builders any loss which they might suffer 
by reason of the failure of the stone firm to 
deliver in time. Accordingly the corpn. were 
' not liable to the builder’s for such loss. — 
Gazk (W. H.) & Sons, v. Port Taxbot 
Corpn. (1929), 93 J. P. 89 ; 27 L. G. R. 200. 

59. Add. Annotation : — Retd. United States Ship- 
ping Board v. Durrell,[l923] 2 K. 13. 739. 

65a. .1 — By a contract in writing dated 

Feb. 21, 1912, defts. agreed to build a steamer 
for, & deliver her to, pltf. on or before Feb. 28, I 
1913. The contract contained the following ' 
exceptions clause : — If the steamer is not I 


delivered entirely ready to the purchaser at the 
above-mentioned time, the builders hereby 
agree to pay to the purchaser for liquidated 
d^ages, A not by way of penalty, the sum 
of £10 sterling for each day of a^ay & in 
deduction of the price stipulated in this 
contract, being excepted only the cause of 
force majeure &/or smkos of workmen of the 
building yard whore the vessel is being built, 
or the workshops where the machinery is 
being made, or at the works where steel 
is being manufactured for the steamer, or 
any works of any sub-contractor.’* As a 
result of the universal coal strike of 1912 the 
works from which defts. obtained their 
materials for other ships they were building 
got behindhand ; the ship in turn to be built 
before pltf.’s occupied the berth that was 
intended to be occupied by pltf .’s much longer 
than otherwise she should have done, & con- 
sequently pltf.’s steamer was late in being 
laid down. The steamer having been 
delivered after the contract date, pltf. 
claimed damages : — Held : (1) the general 
dislocation of the business of defts. & those 
from whom they obtained materials operating 
indirectly on the completion of pltf.’s steamer, 
by preventing the completion of the vessel 
prior in turn, constituted a case of force 
majeure within the exceptions clause 
excused defts. in respect of the delay so 
caused ; (2) delay due to breakdown of 

machinery was, but delay due to bad weather 
was not, covered by the exception of force 
majeure. — Matsoukis v. Pribstman & Go., 
[1915] 1 K. B. 681 ; 84 L. J. K. B. 967 ; 
113 L. T. 48 ; 13 Asp. M. L. 0. 68 ; 20 Com. 
Gas. 252. 

Annotation: — Retd. Lebeaupin v. Crispin, [1020] 2 K. B. 

714. 

70. Add. Annolaliona : — Consd. Alexander v. Web- 
ber. [1922] 1 K. B. 642. Refd. Re A Debtor, 
[1927] 2 Oh. 307. ' 


Part IV. — Price. 


129. Add. Annotation : — Refd. l.arrinaga v Soc. 
Franco-Americaino dea Phosphates de 
Medulla (1923), 92 L. J. K. B. 455. 

129a. Work abandoned.] — Smaj.l & 


Sons, Ltd. v. Middlesex Heal Estates, 
Ltd., [1921] W. N, 245. 

182. Add, Annotation : — Refd. Colley v. Overseas 
Exporters, [1921] 3 K. B. 302. 


PART II. SECT. 4. 

e i. Maierial departure fnnn 

ap<‘/Tifl<Hdion,h-~Mvlyms v. OuAy, 
11U3U1 3 D. L. H. 337. “CAN. 

PART III. SECT. 1. 

73 xxvil. ,J — Dixon v. South 

Austiialian Railways Comks. (1923), 
34 C. L. R. 71.— A US. 

84 1. Ceriiftrr improperly in- 

ftuenreA] — Ueld : tho iasiio of tlio 
cortiflor’H oertiflcato was not o con- 
dition preoedout to tho riifiit of tho 
ouutractor to recover payment. — 
Nouthkrn Construction Co. v. R., 
[1926] 2 J). L. R. 589.— CAN. 

AUrration of cotUracl in 
many defailA.l ^lleld : a final ocrtllicate 
was not a oondiUon procodout to tho 
brluffiuR of an aotlon by tho (contractor 
for the balance duo. — M oManus a. 
ORAVKLBOtTRO, [1025] 1 D. L. R. 996.— 
CAN. 

PART III. SECT. 8 , SUB-SECT. 2.— A. 

103 Iv. .] — D*Amouus V. 

Tbois-Pistolks, 11984] 4 D. L. R. 501. 
—CAN. 


PART III. SECT. 3, SUB-SECT. 2.— C. 

103 ii. .] — Held: as soon as a 

dispute arose & was notified by either 
party tho architect's oertidcate was 
ellminatod as determining, or ns part 
of tho tuaebinery for deter mining , the 
amount duo to the contractor. — 
PiGooTT V. Townsend (1026), 27 S. R. 
N. 8, W. 25; 44 N. S. W, W. N. 26.— 
AUS. 


PART IV. SECT. 1. 

a i. — —.] — Under a con- 

tract between a building contractor & 
on owner the former undertook to 
perforin certain work in a substantial 
& workmanlike manner & to tho full 
satisfaotiou of the owner, a specified 
amount of tho contract price was to be 
retained until the completion of the 
work & ** tho balanoo ** was to be paid 
thirty days after tho completion, the 
owner was to make weekly payments 
to the contractor for labour & material 
paid for by tho contractor during tho 
previous week : — Held : under tho 
express terms of the contract, entire 
performance was a condition precedent 

IB 


to payment of the balance remaining 
unpaid to the contractor &. that 
substantial performance was not a 
compliance with the contract enabling 
tho contractor to sue. — P as Oon- 
STHUcrrioN Co., Ltd. v. Olensxt, 
11931] 1 W. W. R. 106; 1 D. L. R. 
843.— CAN. 

• I. Modern 

Construction Co. e. Shaw, (19231 
3 D. L. R. 893 ; 3 W. W. R. 301.— CAN. 

T I, .] — Toronto 

Radiator Manupaoturino Co. e. 
Alexander (1895), 2 Terr. L. R. 120.,— 
CAN. 

St. Percentage on cost — How cal- 
culated.] — ^A contract entered into 
between pltfs. 6c. defts. for the con- 
struotion of a vessel by pltfs. for defts. 
provided that defts. were to pay 
pltfs. an agreed sum for the use of 
their plant, consisting of yard, sheds, 
machinery, etc., in addition ten per 
cent, above the cost of all labour 6t 
material whioh entered into tbe 
construction of the vessel : — Held : 
tho ten per cent, must be restricted 
to labour 6c material supplied by 



Vol. vn.-~Biiildmg Cfoniraote. Cases 136—222. 


135. Add. Annotaiion : — Refd. Sagar v. Bidehalgli 
& Son, Ltd., [1931] 1 Ch. 310. 

186. Add. Annotation : — Consd. Sagar t\ Ride- 
haJgh & Son, Ltd., [1931] 1 Ch. 310. 

138. Add. Annotation : — Retd. Sagar v. Hidehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

142. Add. Annotation : — ^Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 


144. AnnotaHon .-—For “ [1910] ** read “ [1019].*' 
Add. Annotation ; — Retd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

145. Add. Amwiaiion : — Retd. Moriarty v. Regent’s 
Garage Co., [1921] 1 K. B. 423. 

147a. .] — Small & Sons, Ltd. v. Mid- 

dlesex Real Estates, lyro., [1921] W. N. 
245. 


Part V. — Payment. 

171. Add, Annotations; — Consd. Re Mahmoud ft I National Benefit Assurance Co., Ltd. [1031] 
Ispahan!, [1021] 2 K. B. 716, ApW. Re \ 1 Ch. 46. 

Part VI. — Alterations, Additions and Omissions. 

215. Add. Annotation .—Held. Wisbech K. C. v. Ward, [1027] 2 K. B. 556. 

Part VII. — Maintenance and Defect Clauses. 

222. Add. Annoialum .—Consd. Murphy v. lIuHy, [ 1022] 1 A. C. 360. 


pitta. & shoiild not bt' extended to 
ineJudo enginea, tanka. other articlen 
which were provided by dotta. & with 
the anpplylng of which pitta, had 
nothing to do. — Bobhnrr v. Backman 
(1922), 55 N. S. U. 325.— CAN. 


PART IV. SECT. 2. 

135 i. General rule .] — FismsR v. Cox 
(1921), 54 N. S. 11. 226 ; 57 D. L. II. 
507.— CAN. 


135 ii. .] — La Ciioix BitoTriicna 

& Co. V. Cook (Saak.), (19201 4 D. L. U. 
747 : 1 1926 J 3 W. W. 11. 385.— CAN. 


136 Iv, .J — Wkuster t. McI.n- 

TOSII (Sask.), [19271 3 V. L. R. 115; 
[1927 J 2 W. W. R. 838.— CAN. 


136 V. .] — Evans v. Draper 

(Sask.), [19271 4 D. L. R. 1079 ; [19271 

3 VV. W. R. 507.— CAN. 

h (p. 367) 1. .1— 

Sprirs, Ltd. v. rETERSKN, 119241 
S. C. 428.— SCOT. 

146 111. ,1 — Williams c. 

Stewart & C.vmeron, Ltd., [1923] 

4 I). L. R. 856, 3 W. W. K. 1024 — 
CAN. 

149 i. Work completed after dale 
specified — Waiver .] — Dufferin Con- 
struction Co. V, Thorold, [19291 4 
D. L. R. 132.— OAN. 


•X. How calculated .] — The amount to 
which a contractor is entitled on a 
quantum meruit la the value of the work 
from the point of view of the value of 
the aervicea rendered by him, not the 
benefit to the person for whom the 
work la done. Meaning of “ cost *’ 
diacuaaed. — Jamieson Construction 
Co., Ltd. V. LACO.MBB & North 
Western Ry., [19201 2 D. L. R. 053 ; 
[1926J 1 W. W. R. 628 ; 22 Alta. L. K. 
165.— CAN. 


•a. Illegal contract .] — Where in tho 
oarrylng out of an Illegal b uilding con- 
tract the contractor's work & materials 
have been incorporated into a building 
ho cannot recover on a quantum meruit 
baaed on defta.* retention of the 
premises, since the latter la unable to 
exercise an option to return the 
materials. In order to recover upon a 
quantum meruit there must be some 
evidence of a fresh contract to pay for 
the work done. — Farrell c. Sawitski 
(Sask.), [19291 4 D. L. 11. 289; 3 
W. W. R. 23.— CAN. 


PART V. 

g (p. 373) I. Ascertained by in- 

ieniian of parties.] — Hanson v. Parks, 
[19251 3 D. L. IL 1103.— CAN. 
r i. .]r-Held: to make 


ihc 20 pci cHmt. retained by tho owner 
a valid security for complellun of the 
work, the architect In certifying 80 per 
cent, duo Hhoiild bano his estimate 
on tho proportion that the value of 
tho work done bore to tho cost of 
the entire undertaking. — H opoood r. 
Fkknicr (1921), 02 D. L. H. 419; 62 
S. C. R. 534.— CAN. 

h (p. 374) I. Owner giving 

pnmiiastrry notes in default of cash - 
/votes discoujited with bank dt interest 
pa/d.l - Smith r. Mc'Cutciikon, [1922) 
1 W. VV U. HOC; 67 I). L. 11. 5.'>4 ; 
.31 VI. [.. n 413.— CAN. 

sb. co:ft plus percentage, agree- 

ment — /Vn '7 material supplied tty 
owner-- Itighi of ct.iUractor to percentage 
on cost of sticr material.] — Smith v. 
Ml’Cutcukon. [102- j I W. W. 11. 300 ; 
67 1). L. U. 654 ; 31 Man. L. K. 413. 
—CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

186 1. Writicu conirnci - Kvidauc lit 
rarg inadmissihlc.]- Kauho a aud r. 
JJAILEV, [19311 1 1). L. H. 85. CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 

195 ii, .1 — VVhero a con- 

tractor chooHCH to adoiit a iiioro 
expensive method of carrying out his 
contract than the contract properly 
interpreted calls for the loss is hia ow n. 
— GEOUtilA CONSTRUUnON Co. V. 
Pacific Great Kabtiskn Ry. Co. 
(B. C.). [19291 1 D. L. H. 77 ; [1928] 
3 W, W. R. 406; on appeal. (19291 4 
D. L. R. 101 ; S. C. It. 030.— CAN. 

e (p. 380) i. .1 — A contract 

for tho execution of road making w orks 
fur a municinal council jjrovlded that 
no oxtm worka done by the euntraetur 
would lie paid for uiilesa there were an 
order In writing &. a certitlcato of tho 
engineer in respect of them. Pltf. 
alleged that certain extra works were 
in fact done at the oral rcuiueat of the 
engineer & with hia knowledge, & that 
certain of the extra works were actually 
paid for by progress payments on the 
work completed, that deft, stood by & 
took the benefit of the oxtra w'orks, & 
that ho thereby bad lK!en induced to 
believe that deft, would not require 
written orders, & had acted to hia 
detriment In the belief so iridueod 
Held : even If these alJegationa were 
proved, they did not eatabliah either 
waiver or estoppel. — Bysouth v. Shirk 
OF Blackburn & Mitcham (No. 2), 
[19281 V. L. R. 662; [1928J Argus 

L. R. 337.— AUS. 

1 C. Entire cemiract.] — Pltf. contracted 
to perform tho whole of tho worka 
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required in & about tho construction 
of a eoiiei’ctc nduiiiing wall for deft, 
for a fixed price according to a certain 
plan & spei'lficatlon. Tho coiitraot 
provldeii t.hut Liie Kpeclfication should 
form tk. be eonsl-nied as forming part 
of tho agreement. It iilso reqiilw^d 
pltf, to bnilil t.bo wall in a certain 
pOHitlou. This involved removing a 
sand bank. Tho plan sIiowimI a bank 
approximately C ft. In width. Pltf. 
efatmed that tho bank was 12 ft. In 
width, & ho brought an action on tho 
(common coudIh for the work & labour 
(lone in rtunoving tho extra 6 ft. : — 
Held: tho contract was an entire 
eoutract to build tho wall for a fixed 
jjrlee & tbal iiuisinuch as the spcclthai- 
t Ion was, iSi the plan was not, expressly 
iiiciu’poratcd in the etmtruet., pltf.’s 
<d>ligation to complete the W'orks for 
tho ngre(!d pric(( was not uffect<‘<l by 
Uic alleged JindcrstaUiirient in tho plan, 
thcsJH'I'ore he W'us not entitled to 
rceovea* pjiynient for extra work 
occasioned thcicby. — Walker v. 
Randwick Municipalitv Council 
(1930), 30 S. It. N. S. W. 84; 47 

k. S. VV. W. M. 20. AUS. 

PART VII. 

r i. Defect dvr lo vnsuitahilitii 

of sultjecl-matter of contract- - Method of 
repair.} — Held, lie otdiKiilbiii of the 
cuntrootor waa not affected by the 
alleged fact that the matoriul waa not 
Bullubie to the ollmatio conditionH. 
If a method of repair as satlsfitclory 
bub less expensive than that called 
for by the contract could be secured 
liy the owner, he should be bound to 
OCCAqit It.— Blomk V. Ukoina (CiTV), 
119201 1 VV. W. R. 311 : 50 D. L. K. 
93 ; 13 Alta. L. R. 94.- CAN. 

id. Liability of contractor for dc/ecla— 
Materiala supplied by contractor.] — 
VVkhbter V. Mcl.vrosH (Sask.), [19271 
3 D. L. It. 115; (1U27J 2 VV. W. R. 
838.— CAN. 

222 i. /satire to remedy defats — 
Fnilure to comply with — Liability of 
contractor.] — Where a contractor waa 
notified of defects by tho owner & 
wrongly Insisted that they were trilling 
Sc could be fixed up at slight expense, 
but the ow'nijr refused to accept repairs 
of that sort & employed a carpenter to 
do tho necesaary work : — Held : the 
contractor had all the notice & onpor- 
tunity to renalr properly which ho 
could have claimed, even If tho con- 
tract had expressly provided for suob 
notice. — W ebster tf. McIntosh (Busk.), 
[19271 3 D. L. H. 116; [1927J 2 

VV W. R. 838.— CAN. 



Orm 226 »— S 80 s. Enousb and Empire Diobst Supplement. 


Part VIII. — Breach of the Contract 


225a. Approval ot council’s surveyor & inspector — 
Subsequent discovery of breach of contract — 
Whether improval conclusive.}— Defts. agreed 
to build for pltfs. a number of houses in 
accordance with certain plans & specifica- 
tions, the work to be earned out to the 
satisfaction of the surveyor and the sanitaj^ 
inspector of the urban district council. 
The houses were completed to the satis- 
faction of the surveyor & the inspector, & 
pltfs. sold them at a profit. In fact the 
express agreement to cement & the iuinlied 
agreement to do the work properly had oeen 
broken, & on complaint by the purchasers 
pltfs. carried out repairs to put the houses in 
a habitable state, & they sued defts. for the 
cost of the repairs. Defts. contended that 
they were under no liability as the surveyor 
& the inspector had approved of the work, 
that pltfs., having sold the houses at a profit, 
had suffered no damage, & that, as the repairs 
were only an act of generosity, pltfs. could not I 
recover the cost : — Held : there being in the 
contract no statement that the approval 
of the surveyor & the inspector was to be 
final &> conclusive, their approval was only 
a superadded protection, & pltfs. were 
entitled to recover the difference between the 
value of the houses as t -tey ought to have 
been when completed & their value in fact. — 
Newton Abbot Development Co., liTO. v. 
Stockman Bros. (1931), 47 T. L. K. 610. 

225b. Liability for defects limited to defects dis- 
covered within five years — Discovery within 
five years — Effect on subsequent discoveries.] 

— A district council employed contractors to 
make a road, the contract containing the 
following clause ; “ Should it at any time 
subsi^quent to tl ie termination of the period of 
maintenance up to but not exceeding a pt3riod 
of live years from the datc^ of the completion 
of the works be discovered that tlie terms of 
this specification have been violated by the 
execution of bad, insufficient or inaccurate 
work the council shall be at libeity to make 
good such work & to recover the cost thereof 
from the contractor . . ; — Held: the 
council could recover only for the defects 
discovered within the five years to the actual 
extent of that tliscovery, & such discovery 
did not entitle the council to recover for 
defects thereafttT discovered. — Marsden 
Urban District Council v. Sharp (1931), 

47 T. L. B. 649 ; 76 Sol, Jv). 656 ; ajfiTd., 

48 T. L. K. 23, C. A. 


280a. Excess of cost of oompletloii over con- 

tract price.] — By a contract in writing 
dated May 12, 1016, deft, agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of iBl,900. The conditions provided (inter 
alia) that deft, should begin the works im- 
mediately after possession of the site was 
‘ven to him, & should rea^arly proceed with 
complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft, should suspend 
the works or should not proceed with them 
with due diligence, pltf. by his architect 
should have power to give notice to deft, 
requiring him to proceed, & on failure of deft, 
to comply with such notice for thirty days 
pltf. shoifid be entitled to enter upon & take 
possession of the works & site employ any 
other person to complete the works. On 
July 10, 1910, the plans were duly passed. 
On July 11, 1910, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Kegu- 
lations, 1914, which provided that on after 
July 20, 1910, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. Oe July 21 deft, applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf. *8 arcliitect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 
refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract : — Held : deft, could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the proper measure of 
damages was what it cosi pltf. to complete 
the house substantially as it was originally 
intended & in a roasonable manner at the 
earliest moment he was allowed to proceed 
vritb the work, less any amount that would 
have been due & payable to deft, by pltf., 
had deft, completed tiie house to the roofing- 
in at the time agreed by the terms of Ids 
contract. — Mertens v. Home Freeholds 
Co., [1921] 2 K. B. 520 ; 90 L. J. K. B. 707 ; 
125 L. T. 355, C. A. 


PART VIII. SECT. 1. 

DiXfermt contrat^ora for 

huilding dt joiner ipork .] — ^A builder 
oontxacted to carry out the bulldiug & 
ploHtoring work in oonnootion with tho 
erection of a hooMO, & another con- 
tractor undertook to oanw out the 
iolner work. Tho builder luiiehod hla 
work, & tho owner aooeptod poi^ssion 
ot tho house & paid two lusiaimeuts 
of the account. Afterwards the out- 
side walls began to crack, it: it whs dis- 
covered that tho walls were olf tlie 
plumb. In an action by tho builder 
for tho balance of his aooount, the 
owner averred that the defect in the 
walls was oocasloned by the use of 
faulty xnaterials in the construction 


of the ooucroto floors by the builder. 
The builder averred that the damage 
to the walls was caused by tho use of 
unseasoned timber in the construction 
of tho roof by the other contractor. 
Neither of these averments was 
ostablishod at the proof, but either of 
them might have been the cause of 
the cracking of the walls : — Held : 
breach of contract bad not been 
established against pursuer, Si he was 
entitled to decree for the balance of 
the contract price. — CABRuraiCRS c. 
MacGreocr, [10271 3. O. 816.— SCOT. 


PART Vlll. SECT. 2, SUB-SECT. 1. 

r .(p. 380) I. .1— 

Where no time had been set for the 


18 


oompletion of a roof, which deft, 
agreed to build on pltf.*s hotel, & at 
the expiration of a reasonable time the 
contractor loft It unfinished, & the 
owner agreed to the oontraotor under- 
taking to complete it within a further 
perioa : — Held : the contractor was 
not liable in damages where, within 
that period, the unfinished condition 
of the roof resulted in its destruotion 
by a storm & oonsequentual damage by 
rain to the hotel. — DtJMONT e. Lakdrv 
(Saak.). (10271 3 D. L. R. 605 ; [1927) 
2 W. W. R. 860.— <3AN. 


6 (p. 389) I. Highi to general 

damages — Not tohere no evidence of 
loss oegand apedfie damage,} — Evans «. 
Draper (Saak.). [19271 * I>- L. R. 
1079 ; [1927) 3 V. W. B, 507.— CAN. 
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230b. House Improperly built — Difference 

between value in tact 3 b proper value.] — 

Nbjwton Abbot Development Co., Ltd. v. 
Stockman Bros., No. 226a, ante, 

238. Add, Annotation: — ^Refd. Widnes Foundry 
(1926), Ltd. V. Cellulose Acetate Silk Co. 
(1931), 47 T. L. R. 481, 

243. Add, Annotation : — Refd. Widnes Foundry 
(1926), Ltd. V. Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. R. 373. 

262. Add, Annotation : — ^Apld. Sagar v. Ridchalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

263. Add, Annotation : — Refd. Sagar v, Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

265a. .] — ^A bill will not lie to compel the 


E erformance of on agreement to build an 
ouse. — B rrinoton v. Aynesly (1788), 2 
Bro. 0. O. 341 ; 2 Dick. 692 ; 21 B. R. 440. 

273a. Non-compliance with building regula- 

tions.] — Deft, agreed to erect a house accord- 
ing to a plan to be approved by pltfs,, Sc 
according to the regulations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was objected to by the Board of Works : — 
Held : deft, must specifically perform his 
contract, subject to tixo plan being modified 
to conform with the regulations of the Board 
of Works. — CuBiTT V, Smith (1804), 11 
L. T. 298 ; 28 J. P. 820 ; 10 Jur. N. S. 1123. 
Annotalion : — Reid. Wolverhampton Corpn. v. Emmons, 
[1901J 1 K. B. 615. 


Part IX. — Excuses for Non-Performance. 


279. Add. Anrwtaiion : — Refd. I^arrinaga v, Soc. 
Franco- Americaine dos Phosphates do Medulla 
(1923), 92 L. J. K. B. 455. 

282. Add. Annotations : — As to (2 ) Refd. Mertena 
V, Home Freel olds Co., [1921] 2 K. B. 626 ; 
Dominion Coai Co. v. Maskinonge S.S. Co., 
[1922] 2 K, B. 132 ; Larrinoga v. Soc. Frjinco- 
Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 465 ; Cantiere Navale Triestina 
V. Handelsvertretung der Russe Soz. Pod. 
Naphtha Export (1925), 94 L. J. K. B. 670; 


Kursell v. Timber Operators Sc Contractors, 
[1927] 1 1C. B. 298 ; The Penel^e, [1928] 
P. 180 ; Hvman t>. Hyman, Hughes v. 
Hughes, [1929] P. 1 : May v. May (1029), 
98 L. J. K. B. 770; Tjevor Bros.. T..td.v. Bell 
(1930), 47 T. L. R. 47 ; Walton Harvey, Ltd. 
V, Walker & Homfrays, Ltd., [1931] 1 Ch. 
274, C. A. 


285a. Brought about by contractor’s 

own act.]^— M ehtkns v. Home Freeholds 
Co., No. 230a, ardc. 


Part X. — Forfeiture. 

293. Add. Annotation : — Refd. United %d>is Shipping Board v. Durrell, [1923] 2 K. B. 789. 


Part XI. — Materials. 


312. Add. Annotation: — to {\) Apld* He Blyth 
Shipbuilding & Dry Docks Co. Forster v. 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Ch. 494. 

816. Add, Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ShipbuUding Sc Dry Docks Co., [1920] Ch. 
494. 

318. Add. Annotatimi : — Apld. Re Blyth Ship- 

building Sc Dry Docks Co., For.stcu‘ v. Blyth 
Shipbuilding Dry Docks Co., [1026] Ch. 
494. I 

319. Add. Annotation : — ^Dlstd. Re Blyth Ship- I 


building Sc Dry Docks Co., Forster v, Blyth 
Shipbuilding & Dry Docks Co., [1020] Oh. 

lot. 

319 a. ,] — A shipbuilding contract pro- 

vided for payment of the pnce of t4ie vessel 
by insbilments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, Sc others at various sLiges in 
the progress of the ship’s construction. She 
wa.s to be constructed under the inspection 
of the purchasers’ surveyor, to whose 
approval the quality of the material used Sc 
the workmanship were to be subject. Clause 6 


PART VIII. SECT. 3, SUB-SECT. 1. 

248 i. Deduction of value of in- 

completed work with fifty per cent, 
therwn — Penally.] — MjicDonald r. 
NoRTB Wbst Biscuit Co., I1924J l 
D. L. R. 987 ; 1 W. W. R. 796.~-CAN. 

PART Vin. SECT. 8, SUB-SECT. 2. 

if. Owner takino posaeMum before 
oompZe«on.l— CAflsipY (A. W*> & Co. v. 
Hicks (Saak.), 119291 2 D. L. B. 363. — 
CAN. 

PART IX. SECT. 8. 

■r. Supply of defective maieriols .] — 
In an acwon wherein the contrac^r 
sued to recover the balance of the 
contract price unpaid under a con- 


tract to drill an oil well, & the owner 
pleaded that the contract had not liocii 
completed. It was found that the oon- 
traemr had canlecl out the contract 
except ^vith resiKJct to bailing the well, 
& that ho was prevented from doing 
so because the casing pipe supplied by 
the owner wan too light & had col- 
lapsed -.—Held : theitdoro, the ca^ 
was one coming under the pnnciplo 
that where under the tarpM of a 
building contract mutual ohllgatlons 
are imposed on both parties with 
respect to carrying out the fMjntroct, 8c 
as a result of the failure of the owner to 
fulfil his obligations the contractor 
is unable to finish the work com- 
pletely, the fact that the work was not 

19 


fully completed flojis not dlHcntitlo the 
(Contract or to rwjover the full contract 
lulce. ‘U nion Dkiluno &; I>kvkix)p- 
MKVT Co., l/ri>. V. Cattpai. Oil 8c 
XaHTIIAL (iAS Co., hTD., 11981) 1 
W. W. It. 78« ; Ojf/L, fl931 j 2 D. L. R. 
H61 ; 2 W. W. 11. 6(58 ; af/d., IIOHIJ 3 
D. L. U. (>66. CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

a i. .)~An unpaid builder os 

such has no lien upon the building In 
bis possession for Ihe balance due to 
him. unless under the contract for oon- 
striujtion.—N. P. A. CJuetuab Fibm 
a. Shabma (1927), I. L. R. 6 Ban. 87.— 
IND. 
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provided that from &; after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, suDjcct to the lien of 
the builders for unpaid purchase-money in- 
cluding extras, become &> remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-money had been 
paid & the vessel had been partly constructed, 
a receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building CO. for enforcing their security ; — 
Held : certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel approved by the purchasers’ 
surveyor, had not been “ appropriated for 
her ** within the above clause so as to become 
the property of the purchasers . — Re Blytii 
Shipbuildino Sc Dry Docks Co., Forster 


Digest Supplement. 

V. Blyth SHiPBun^DiNQ Sc Dry Docks Co., 
[1926] Oh. 494; 95 L. J. Ch. 350; 134 
L. T. 643, 0. A. 

AnnolcAion: — Beld. Dobnko v. Bede Shipping Co., [1027] 
1 K, B. 640. 

325a. Erection of temporary building for special 
purpose — Agreement for return of materials.] 

— Pltf. agreed with deft., who was mayor 
of H., to erect the hustings for the election 
for the borough of H., as before with altera- 
tions, for £19 10s. by receiving the wood back 
again. After the election was ended, the 
mob carried the wood of the hustings away. 
In OAsumpait for not returning the wood : — 
Held : d^t. was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf. — Fuller v, Pattrick 
(1849), 18 L. J. Q. B. 236 ; 13 L. T. O. S. 
185; J3Jur. 561. 


Part XII. — Assignment and Devolution of Rights and 

Liabilities. 


840. Add, Annotation : — Consd. Baric v, Hems- 
worth 11. D. C. (1928), 140 L. T. 69. 

841. Add. Annofaliona : — As to (1) Consd. Re 
National Benefit Assce,, [1924] 2 Ch. 339; 
As to (2) Refd. Re Fent m, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
As io (3) Apld. Re City Life Assce., [1926] Ch. 
191. As to (4) Consd. Re National Benefit 
Assce., [1024] 2 Ch. 330. 

842. Add, Annotation : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K, B. 730. 

342a. .] — Pltfs. claimed £1 ,000 being retention 

moneys due from defts. to a firm of con- 
tractors. PJtfs. claimed under an assign- 
ment dated Apr. .7, 1924. On Nov. 21, 1922, 
defts. entered into a building contract for a 
lump sum with 8., the contractors, for the 
construction of a number of cottages under 
a housing scheme. Tlie contract provided 
for interim payments, but no money was to 
become payable to tlie contractors except on 
the architect’s certificate in writing, & 
ccHilicates wore to be issued when work to 
the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 
by the architect in writing. ITo was to 
cerl ify the amount from time to time payable 
to the contractors under the contract. The 
■ amount to bo certified by the architect on 
his fii'st- Sc monthly certificates as duo to the 
contractors was to be at tlie rate of 90 per 
cent, of the value of the work, including 
extras. The balance of 10 per cent, of the 
value of the work was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2,472 after which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. Tlie retention fund was to be 
deposited in a bank until the final adjust- 
ment of accounts. The contract was varied 
by consent. Sc in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposit^ at the bank S^ remained a merely 
notional fund, but both parties treated it as 



a separate sum capable of being earmarked. 
It was included without distinction in the 
architect’s final certificate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their payments & to obtain further 
credit the contractors, being then indebted 
to pltfs. in the sum of £671 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms : “In part reduction of the amount 
now, or to be, owing from us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth R. D. C. for retention 
moneys in respect of the O. housing scheme. 
Sc for which your receipt sliall be a sufficient 
discharge, it is understood that we are only 
to be credited with the amount actually paid 
to you under tiiis assignment as Sc when the 
same is received by you.’’ Due notice of 
that assignment was given by pltfs. to defts. 
on the following day. This was acknowledged 
by defts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. & C. Bank. Those debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, & they charged tl»e under- 
taking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their freehold Sc leasehold property, 
machinery, goodwill, Sc uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to bo at liberty to ci‘eato any mtge. 
or charge on any of tlie assets in 'priority to 
the debentures. A receiver for the debenture 
holders was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the co. The receiver refused 
to recogni^ the right of pltfs. to payment 
under Uieir assignment in priority to the 
debenture holders, Sc on the architect’s 
certificate being given in Jan. 1927, defts. 
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declined to interplcadi & paid the retention 
moneys to the receiver for the deljenture 
holders: — Held : the assignment in question 
was a good legal assignment & pltfs. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
& although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1873, s. 2.5, & Law of Pro- 
perty Act, 1925 (c. 20), s. 136. It could be 
sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment. — 
Eahlb (G. & T.) (1025), Ltd. v, Hemswortii 
PxjRAii District Council (1028), 140 L. T. 
69 ; 44 T. L. P. 758, C. A. 

844. Add, Annotaiions : — Refd. Cottage Club 
Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72 ; Re Wait, fl9271 1 
Cb. 600 ; Earle v. Hemsworth R. D. C. (1928), 
140 L. T. 69. 

345. Add, Annofaiiova : — Refd. Lawrence v.'Uaye.'a, 
[1927] 2 K. B. Ill; Earle v. Hemsworth 
R. D. C. (1028). 44 T. L. R. 605. 

345a. Effect of — Or contractor’s rights under 


arbitration clause.] — Building contractors as- 
signed to a bank all money due Sc to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn . : — Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors* rights under the arbn. clause did 
not constitute a “ legal ** or.“ other remedy ** 
for the debt within Ijaw of Property Act, 
1925 (c. 20), s. 136 (1), A were not passed 
& transferred to the bank by the assign- 
ment ; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion &; enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
& he must mnke his award in favour of the 
building o^ers. — Cottage Club Estates 
V. Woodside Estates Oo. (Amersham ), [1928] 
2 K. B. 463; 97 1.. .T. K. B. 72; 139 L. T. 
353 ; 44 T. L. R. 20 ; 33 Com, Cas. 97. 


Part XV. — Arbitration Clauses. 


386. Add. Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

387. Add, Annotation : — Consd. Czarnikow v. Roth» 
Schmidt, [1922] 2 K, B. 478. 

388. Add. Annotation : — Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B, 478. 

S88a. Clause restricting time for opening reference 
— ** Until after completion of works — Mean- 
Ing of.] — The form of building contract issued > 
by the Royal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any diCTer- 
ence sb^ arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that “ such reference . . . shall 
not be opened until after the completion of 


the works.** During the progress of certain 
works which were being carried out under a 
building contract in the above form the 
budding owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, Sc thereupon the builder 
determined the contract under condition 31. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
pleted, Sc the arbitrator mttde an award in 
ius favour for the money due to him under 
the contract: — Held: the words “until 
after the completion of the works *’ in 
condition 32 meant until after completion 
of the whole of the works contracted for, 
& not merely until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform ; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award ; or at all events the validity of 
the aw’ard was sufficiently doubtful to render 
it improper to enforce it summarily. — Smith 
V. Martin, [1925] 1 K. B. 745 ; 94 L. J. K. B. 
645 ; 133 I.. T. 196. C. A. 


PART XIII. SECT. 2, SUB-SECT. 2. 

S72 U. Mechanic's lien action 

pending against sub-contractor — Liahiliiy 
for sales tax.] — Hopr (HKvnT) & Soxs, 
Ltd. V, Sherry (Uicrard) & Sons 
(1922), 62 O. L. U. 237.— CAN. 

« I. .1 — Contractors : — 

Held : entitled to damages lor breach 
of contract by sub-contractora by 
reason of matonals not being dolivemd 
In time. — Hope (Hkxby) 8c Sons, 
Ltd. V, Shekrt (Richard) 8c Sons 
(1922). 52 O. L. R. 237.— CAN. 

PART XV. SECT. 1, 

b f. .) — A contract for the oon- 

stmotion of a covered way from the 
mainland to a llghthowBe contained 


an arbn. clauHe, the lirflt part of which 
referred all dlHputcH, whenever arlnlng, 
aa to the contract 8c Its execution to 
the cmpJoycrH* engineer, while the 
second part referred any dixpnto or 
claim arising after, or conKcquent on. 
the completion of the contract to 
another engineer. A dispute having 
arisen as to the rate pay a I be for the 
removal of certain rock, the contractors 
refused to continue the work, & the 
employers took the work out of their 
hands. An action having been brought 
bv the Ovontractors for parent of sums 
alleged to bo due under the contract & 
for damages : — Held : aa the work was 
still in progress, the first part of the 
arbn. clause applied, it being Im- 
material that the work hotl boon taken 
out of the bands of the pursuers, & 


action slstcd to allow the arbn. to 
proceed. — (Trawkoud v. Northern 
L lOlITnOUHKH OOMRH., fM>251 H. C. 
(H. L.) 22.~ SCOT. 


I PART XV. SECT. 4. 

I c 1. .1 — A building contract 

! eon til I nod a clause referring all disputes 
' arising under the contract to the arbn. 
i of the employers’ engineer, who In fact 
j superintended & directed the work : — 
1 field : os tlio contractors had agreed 
i to the appointment of the engineer as 
! arbiter, they could not object to his 
; a/;ting upon the ground that ho was an 
j Interested party with a bias. — CliAW- 
PORD V. NORTIIKUN I.IGIITHOUSKS 
CoMRfl.. (19261 H. 0. (H. L.) 22.— 
! SCOT. 
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Part XVI. — Architects and Engineers, 


425, Add. Annotaiiona: — Folld. Boynton v. 

Richardson (1924), 09 Sol. Jo. 107. Consd. 
Wisbech B. D. C. v. Ward (1927), 91 J. P. 200. 

425a. Interim certificates.] — Pltfs., a 

locid authority, made a contract with 
builders under which deft, was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft, gave interim 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders Sn the Board for the same material. 
In an action by pltfs. to recover the amoimt 
from deft, on the ground of negligence : — 
Held : as the certificates were only interim 
certificates, & as deft, on going into the 
figures with pltfs. had indicated to them that 
the amount paid to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft, had not been guilty of 


negligence, & the action failed — ^W isbbch 
Rubai. Disteict Council v. Wabd, [1928] 2 
K. B. 1 ; 97 L. J. K* B. 66; 138 L. T. 308 ; 
91 J. P. 200; 44 T. L, B. 62 ; 26 L. G. B. 10, 
O.A. 

428. Add. Annotation : — Consd. Wisbech R. 0. v. 
Ward, [1927] 2 K. B. 666. 

434. Add. Annotation: — Dlstd. Nixon v, Erith 
U. D. C., [1924] 1 K. B. 87. 

486. Add. Annotation : — Refd. Nixon v, Erith 
U. D. 0., [1924] 1 K. B. 819. 

448. Add. Annotation : — ^Refd. Graves v. Cohen 
(1929), 46 T. L. B. 121. 

452a. General Housing Memorandum 

No. 4.] — Elkington v. Wandsworth Cobpn. 
(1924), 41 T. L. R. 76 ; 88 J. P. Jo. 702. 

458, Add, Annoiatio7i : — Apld. Higgins v. North- 
ampton County Borough (1926), 90 J. P. 
82. 


PART XVI. SECT. 1 

• i. UnmtalifiiM person .] — 

Held ; a perHon lIlGsally omployed 
could not thereby found a olalm (or 
admisHion to tho Associatiou of Prt - 
feSBiunal Engineers as tjolng a person 
“ practising OB a professional ougmoer ** 
under Engineering ProfosHlon Act, 
Man. 1020 (c. 38), s. 7. — Re Enuinekr* 
INO Pkofksbion Aitt, He Johnson, 
11022J 3 W. W. n. 424 ; 70 D, L. 11. 
Ifll.—OAN. 

■t. TerminatUm of appointment — By 
verbal cancellation piven to archiiect*a 
aasUAani — Record of canccXlaiion made 
by architect.] — Held : offeotlvo. — Row- 
LKY t>. Cook, 11920) 2 W. W. H, 331 ; 
62 D. L. K. 709.-~CAN. 


PART XVI. SECT. 2. SUB-SECT. 1.— A. 

•g. Whether architect Hattie for mia^ 
inkea of mirveyor.] — IIarkirr, Hall & 
XnusE V. South Sarnia Propertiks, 
Ltd., South Sarnia I^pbrtirs, Ltd. 
V. lUiRD & Baird (Ont.), 11028] 4 
D. L. n. 872: on appeal, 11929] 2 
D. L. R. 821 ; 63 O. L. U. 697.— CAN, 


PART XVI. SECT. 2, SUB-SECT. 2. 

l£ I. jfi giving dcoiaimia .] — 

Where tho owner’s engineer Is made 
arbitrator, he roust guard against 
Imlng undulv influonoed by bis otn* 
ployors ; & if It appears that ho Is eo 


biased as to be likely not to decide 
fairly, then the contractor will not be 
bound by his decision. — Blomb v. 
Rboina (City), 11920] 1 W. W. R. 
311 ; .60 D. L. II. 93 ; 18 Alta. L. R. 
04.— CAN. 


PART XVI. SECT. 2, SUB-SECT. 3. 

■1. Adveriiaemeni by unrcyiatcred 
architect — Formerly on reyiater hut 
atruch off.] — II. t). Shbwbbooks, (1931 J 
3 W. W. K. 07.— CAN. 

PART XVI. SECT. 8. SUB-SECT. 1. ‘ 
d J. Pltf. f/rW .* en- 

titled to payroont for plans adopted & 
used, although there was no express 
contract to that ciToct. — S inclair v. 
Land Settlement Board (B. C.), 
(19251 2 D. L. R. 1050.— CAN. 

g i. Work done before registra’ 

Hon aa archRect.] — A person employed 
as an arohitect who is not registered, 
& whoso cniploymont is disoontlnued 
before he becomes registorod, cannot 
recover for his services. — R owley v. 
Cook, (19201 2 W. W. R. 331 ; 52 
D. L. R. 709.— CAN. 

PART XVI. SECT. 3, SUB-SECT. 2. 

k I. Plana approved by employer — j 
To Ite uaed ai future daie.l^Iield : 
employer bound to pay, eVbn though 
tho building contemplated was never 


erected. — Q uirk v. Town op Sydney 
Minkb (1923), 66 N. S. R. 281.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 8. 

446 ii. . 1 — An arohitoot employed 

to prepare plans is entitled to bo paid 
a fair remuneration for bis work, 
notwithstanding that the employer 
does not benefit by tho work Sc does 
not erect the buildings oootomplated 
by the plans. — Hutchinson v. Zme 
(1927). 48 N. L. R. 451.— 8. AF. 

445 iii. .1 — Bridgman v. Vol- 

LANS (Man.), I1928J 3 D. L. R, 679.— 
CAN. 


PART XVI. SECT. 3, SUB-SECT. 4. 

0 (p. 446) 1. .1 — Pltf., an 

archttoct, prepared plans for & superin- 
tended the erection of a building esti- 
mated to cost $175,000. After 150,000 
had been expended, pltf. rendered a 
partial account based upon the esti- 
mated cost at 34 per cent., amounting 
to $6,125, intimating that the fuu 
charge for his sorvloes would be 5 per 
cent, of the estimated cost. Deft, con- 
sidered the claim excessive. &; dispensed 
with pltf. *8 further servioes:— Held; 
pltf. should bo awarded for his eervicas 
iipGi the time of his dismissal, including 
damages for dismissal, the sum of 
$8,000.— OoBB V. Rot, (1921] Si 
N. S. R. 135 ; 57 D. L. R. 2)2.— CAN. 
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BUILDING SOCIETIES. 
Part III. — Rules. 


13. Add, Amiotalion :—Consd, Hole (Tarnsov. 

[1930] A. C. 472. 

14. Add. Annotation ; ~ Consd. Hole r. (larnsev. 

[1980] A. C. 472. 

17. Add, Ayinoiation : — Apld. Re Quinn A 
National Catholic BeneOt Thrift Soc.'k 
Arbitration, [1921] 2 Oh. 318. 


19. Add. Annotation : — Consd. Hole v. Gariiscy, 

[1930] A. 0. 472. 

20. Add. Annoiafions : — Consd. Re Quinn & 
Nation.’il Catholic Benefit & Thrift Hoc.’s 
Arbitration, [1921] 2 Ch. 818 ; Hole v. Oaru- 
scy, [1930] A. C. 172. 


Part IV. — Officers. 


36. Add. Annotation : — Kefd. Deuchar v. ( Jas 
Light Coke Co., [1924] 2 Ch. 120. 

37. Add. Annotation : — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban A 
Harrow Hoad Permanent Bldg. Soc., 110211 
2 Ch. 438. 


65a. S. P. H. V. riAiSTiK (1S03), Le. & Ca. 209; 
1 New IU ]K 335 ; 32 L. J. M. C. 03 ; 7 L. T. 
09.5 ; 27 J. P. 85 ; 9 J ur. N. S. 235 ; 9 
Cox, C. C. 204; 109 H. li. 1391 ; sub nom. 
U. V. Hautte, 11 W. II. 293, C. C. B. 


Part VI. Shares. 

101. Add, Annotation : — Refd. Rr BuiTad«.»ii cV Coxlodgo (^>al (.’o. (19!J0). 23 P. W. 0. 0. 7. 


Part VI i. -Advances. 


110. Add. Citation: — sulhseqncnt 'proreedings. 
[1921] 2 Ch. 438. C. A. 

110a. Rights & benefits under-— Whether 

transferable.] — Sun Buitjjing Society v. 
AVestekn Suf^uuuAN Ao IIakuow Koai» 
Builiunu Society, No. 230a, 

112. Add. Annotations : -Afi to (1) Refd. Sun Per- i 
manent Benefit Bldg. Soe, v. WesU^rn 
Suburban ik, Harrow Iluad IVrmanent Bldg. 
Soc., [1921] 2 Ch. 438. As to (3) Refd. Sun 
Permanent Benefit BUlg. Soc. v. Western 
Suburban & Harrow Hoad 1‘ermanent BhJg. 
Soc., [1921] 2 Ch. 438. As to (4) Refd. Sun 


P«UTuauent Bemdit Uldg. Soc. v. WeHtfTrj 
Subtirban Ilari’ow Hoad Perniainmt Bldg. 
Soc,, [1921] 3 (3i. 438. 

119, AiUL Citation : - snhsr.quent proceedings^ 
[1921] 2 Ch. 438, C. A. 

146. Add. Annoialion, : - -Held. Sun Permanent 
Benefit Bldg. Soc;. v. Western Suburban tS: 
n.iiTow Hoad Penn.ijnmt Bldg. Soc. (1921), 
91 L. .1. Ch. 71. 

184. Ad<l. Arniotalions Refd. Sweet v. Mac- 
diarinid (oi: ll<inderr,(>n) (1920), 7 Tax (’as. 
040 ; Inland Hevonue Coriirn v. Hay (1921), 
8 Tax Cas. 036. 


Part VIII, — Borrowing and Loans. 

187a. For purchase of mortgages — Whether pur- j 190. Add. Annotation : — Refd, Sun I^ermanent 
pose of society.] — Sun Building Society v. Benefit Bldg. Soc. v. WcHtern Suburban k 

Western Suburban Harrow Hoad Harrow Hoad PermanfUit Bldg. vSoc., [ 1921 ] 

Building Society, No. 230a, post. ' 2 Ch. 83. 


PART VII. SECT. 2. 

n i. PiffM to partial release 

of morioaged property.] — Almon v. 
Fairbanks (1870), 10 N. S. R. (1 
n, A: C.) 407.— CAN. 


PART VII. SECT. 3. 
td. Asmmplion of mortgage by pur- 
chaser — Monthly instalments unpaid — 


Rights of pov-bnarr.] Stark v. Hiiep- 

DEIU) (1881), ‘Jy Ur. 31 (J.— CAN. 

FART VII. SECT. 4. 

124 i. Z>eirrniinufiim of amount pay- \ 
at tie — Ijiabiiity for incurred in 

management of 8»ciety.\~ /ff!d: 
tbo ml^fe. la <pjOhtloa t<i ittc byu'la\vM 
A of tbo fcocloty, the *tocioty Cfjuld 
not charge agatoHl the mtge. a share of 
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lo-hoH inoiimMl in the nuinng»‘rri(:nl of 
t he Hocloty. — Lkk v. C'anadia n M r vi ijal 
i.OAN C>». (1908;, 23 (;. L, l0/» ; .'j 
U. L. TL 171 : 2 O, W. It. 370.— CAN. 

PART VII. SECT. 5, SUB-SECT. 2, 

t. For tho oxiht.Inpr“ Held pfiragruph 
road ** Held : pltf. wa« eutiU'''d lo 
foreclOHO for tbo whole amount due, 
to be computed according to the rulcB.** 

11* 



Cases 198— 285a. English and Empire Digest Supplement. 


198, Add, Annoiaiions : — As to (2) Refd. Bowling 
r. Cox, II926J A. C. 751. Generally, Mentd. 
Dominion Coal Co. v, Mackinonge S.S. Co., 
[1922} 2 K. B. 132 ; Boston Corpn. v. 
Fenwick (1923), 129 I,. T. 766 ; Holt v. 
Markham, [1923] 1 K. B. 504 ; Cantiare 
San Kocco S. A. v. ( ^lyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Anchor 


Donaldson v, Orossland, fl929] A. 0. 297; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292. 

202. Add. Annotation : — Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

220. Add. Annotalion : — Refd. Bowling v. Cox, 
[1926] A. C. 761. 


Part IX. — Investment or Other 

228. Add. Annotalion : — Refd. Sun Permanent 
Benodt Bldg. Soc. v. Western Suburban & 
Harrow Koad Permanent Bldg. Soc., [1921] 

2 Oh. 438. 

230. Add. Citaiion : — svhacqueni proceedings, 
[1921] 2 Oh. 438, C. A. 

230a. Insufiicient surplus funds to carry 

out purchase.] — Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser makes no stipulation as to what it 
is that the pui;cha.ser is to take under such 
agreement for sale, the only conclusion 
that can bo drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that it 
cannot do. Pltf. society wfis in liquidation, 
& in May, 1019, its liquidators entered into a 
contract with deft, societ / for the sale to 
deft, society of thirty -seven of the freehold 
& leasehold mtges. of pltf. society for £6,400. 
Deft, society having declined to complete, 
pltf. society issued a writ for specific per- 
formance. Subsoqufjntly the parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract w«.s u/fra vires deft, society, 
because it had not at the date of the contract 
surplus funds proi)iMly available for invest- ; 
ment, & whether pltf. society could transfer | 
the mt.g<*8. without tlio consent of the 
intgora. Both these points were decided in 
favour of pltf. society ; — Held : (1) although 


Application of Surplus Funds. 

the contract might be inira vires in its incep* 
tion, notwithstanding that deft, society had 
not suflicient surplus funds to carry it out, 
yet if at the time when an order was made for 
its specific performance deft, society had not 
sullicient surplus funds the effect of the order 
would be to require the society, which was 
not an investing society, to invest moneys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further efToct of the order, if made, 
would be to require deft, society to borrow 
money to pay for the mtges. ; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was nut one of tiiose purposes, the order 
would bo an order requiring deft, society to 
do an ullra vires act ; therefore no order for 
specific performance ought in tno circum- 
stances to be made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
ill a position to transfer to deft, society all 
the rights & b(*nefit»8 to which under them it 
was itself entitled, pltf. society was not 
ready willing to perform its part of the 
contract, & consequently it could not enforce 
the contract. — Sun Building Society v. 
Westeiin Subukban & llAitRow Road 
Building Society, [1921] 2 Ch. 438 ; 91 
U .7. Oh. 74 ; 125 L. T. 782 ; 37 T. L. R. 
844 ; 65 Sol. Jo. 734, 0. A. 


Part X. — Disputes. 

242. Add. Cilatiou ;™37 J. P. 468. i L. C. C. (1927), 137 L. T. 49. 

251. Add. Annolaiion lietd, Northwood r. | 277. Add. Citatum : — J. P. 468. 


Part XII. Amalgamation and Transfer, 


285a. Amalgamation — ElTect of 1874 Act, s. 33 — 
Dissolution of constituent societies un- 
necessary.] — By a contract dated Sept. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 80, 1925, the property so contracted 
to be sold was mtgod. to the U. Equitable 
B.B. Society, & on .Tan. 31, 1928, that society 
was united in accordance with tlie pmvisions 
of the Building Societies Acts with the 
H. Permanent B.B. Society under tlie name 
of the H. Building Society. On Juno 28, 
1928, the money due on the mtge. was repaid 


to the H. Building Society, which society 
gave a receipt endorsed on the mtg^. A note 
was also endorsed that on Jan. 31, 1928, the 
II. Equitable B.B. Society & the H. 
Permanent B.B. Society were united & became 
one society under tlie name of the 1£. Building 
Society, & that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transfer of the mtge. to the H. Building 
Society from the H. Equitable B.B. Society 
So asserted that resolutions as to union, the 
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notice to tlio registrar, & consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of union 
to ascertain that the provLsions of the Build- 
ing Societies Acts had been complied with. 
The vendor contended that this was not 
necessary as under 1877 Act, s. 5, the 
registration operated as a conveyance of the 
property which was then vested in the H. 
Equitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was eontemplatod of a union with- 
out a dissolution of the uniting societies, & 
1877 Act, s. 6, which provided that the 
registration of the union should operate as a 
conveyance, must bo read as subject to 
1874 Act, s. 33, under which the instrument 
of union might provide that certain properties 
should be excepted & not traTisferred, & it 
was therefore necessary for the purcliasor 
to be furnished with an abstract of the 
instrument of union to enable him to see 


Part XIII.- 

307. AdA. Cilalion : — subsequent proceedhujs, [11)21 
2 Oil. 438, a. A. 


BURGLARY AND 

See 


whether 1877 Act, s. 5. could operate without 
any qualiH cation : — Held: 1874 Act, s. 33, 
& 1877 Act, 8. 5, contemplated that a union 
of two societies might be made without a 
dissolution of each society, & it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could bo 
made as to the terms of union, & 1877 Act, 
s. 5, made it clear that only such properties 
vested in the united society as the instrument 
of union provided, therefore it was necessi^ry 
that the vendor should abstract & verify the 
resolution of union, the notice to bo given to 
the registrar of the union, & the otl^^sr 
instrument of union if any, & until ho had 
done so ho had not produced to the purchaser 
a proper title . — Re Fryer & IIampson’s 
Contract (1929), 140 L. T. 880, 0. A. 

285b. Property vesting in united society — 

Dependent on terms of instrument of union.] — 

Re Fjiyer & Hampson’s Contract, No. 285a, 
ante. 


Dissolution. 

370. Add, Annoiaiion : to (2) Refd, Bowling 

V, Cox, [1928] A. C. 7r>i. 


THEFT INSURANCE. 


Insukanck. 
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Cases 20a— 287a. 


English and Empiee Digest Supplement 


BURIAL AND CREMATION. 

Part I. — Rights and Duties of Executors and Others as to 

Burial. 


Not freehold estate — No personal estate — 

3 & 4 Will, 4, c. 104.] — Carter v. Beard 
(1830), 10 Sim. 7 ; 3 Jur. 532 ; 50 E. R. 614. 
Anrtotalion lie llhodoB. lUiodes v. lUiodcB (1890), 

44 Ch. D. 94. 

45. Add, Armotatwn : — As to (2) Refd. Kent r. 
Atkinson, [1923] P. 142. 


47. Add, Annolaiioii : — Refd. Barnett v, Cohen, 
[1921] 2 K. B. 401. 

56a. Verbal Instructions by deceased for 

elaborate funeral.] — lie Read, Galloway v. 
Harris (1892), 30 Sol. Jo. 026. 


Part III. — Burial in Churches and Churchyards. 


77. Add, Annoloiio'n : — Refd. Preston Corpn. v. 
Fyke, [1029] 2 <?h. ,3.38. 

81. Add, Annotation : — Consd. Preston Corpn. v, 
Pyko, [1920] 2 Cli. 338. 

101. Add, Annotation : — Refd. Proston Corpn. v, 
Pyke, [1929] 2 Ch. 338. 


121. Add, Annotation : — Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

138. Add. Annolaiion : — Refd. Capol St. Mary, 
Suffolk v. Packard, [1927] P. 280. 


Part V. — Fees on Burial in Churchyard or Cemetery. 

165. Add, Citation : — sub nom. Anon., 1 Vent. 274. 


Part VII. — Provision of Land for Burial Grounds. 

201. Add, AnnoiaUon (lencrallt/f Reid. R. r. North, Ex p. Oakey (1926), 13 T. L. R. 60. 


Part VIII. — Provision of Burial Grounds under Burial Acts. 


204. Add. Annotations : — Consd. Nicholl r. IJant- 
wit Major J’arish Council, 11024] 2 Ch. 214 : 
L. C. CL V. Cieiuiwich Corpn., [1929] 1 Ch. 
305. j 

223. Add. Annotation Refd. Rotunda Hospital, | 
Dublin r. Ooinaii (1920), 7 'Pax. 517. 

228a. Power to acquire land by exchange.] — 

Nioholl V. L 1 .ANTWIT Major Parish Coun- 
ciL, No. 201a, post. 


231. Add. Annotation : — As to (I) Apld. Hoskyns- 
Abrahall r. Paignton U. D. C., [1029] 1 Ch. 
376. 

237a. Allotment of unconsecrated part — For 
parishioners of particular denomination — 
Extent of rights.] — 1853 Act, s. 7, upon its 
true construction, authorised tlie allotment 
by a burial board of portions of the unoon- 
socratod part of a new burial ground for 


PART I. SECT. 1, SUB-SECT. 1. 

sa. (fCiu ral rule.]- In tlio absoiu^’ of 
u loKtaincntnry (Uspobitjoii proviiiiiij? 
otlionvlHo,. Iho right le iho i»ossossit»ii 
of ti deiul lM»dy for the piipjm».‘^os of 
pn>8ervnlion ik Inirlnl belongs to tlio 
Hnrviving husband or wife or next, of 
kill, iS: for any jnfrautlon of sahl right. 
8Uoh as an uulawful luutlbUioii <'f 
Iho romalns, an notion for danuigos | 
Ho ilr ix'CovoiT may l»o hod thondn f»iv > 
iiiontal snlTorlng width rosnlts prtixi- { 
luatoly fi'oiu tho witingfut act aUhougl) 
no actual pocuuiary damage is alleged 
or proven. — E pmonph r. AUMKrnoNO 
Eunkrai, Home, Lti>., (lOr.O) 3 W. W. 
I?. 649 ; 11931 ] 1 D. L. 11 . 67({.— CAN. I 


sb. Ui'ijht of t\recuior.] — The oxor, 
lia."- a right to the body for the purpose 
of burial, & In an aetiou by on exor. 
against tho wido%v vS: (*thei’H, an infi'ritn 
Injnnetlon was grantod 8: continued 
until the trial of the action, i-otmining 
defts. from nroventing pllfs. from 
carrying out the bniinl of the body of 
the deceased.— Hr NTKR r. Hintek, 
[1930] 4 1). L. H. ‘ioa ; 63 O. L. It, 
:.S6.— CAN. 

PART I. SECT. 2. SUB-SECT. 2. 

so. Coroyirr— Liobilify of tnutri- 
nimlitp.] — All tint'luimetJ human body 
bavjing Ikh>u found di‘ad within the 
ait?a of deft. nuiuicipalJty, a provincial 

26 


coroner instructed pltf., an undcp- 
taker, to ju-cparc it for burial. Pltf. 
did the nt'ccssnry work* A coinploted 
the burial & sued the municipality for 
his labour &- exiamscs Imnim^d : — 
lldd : reading titgether Coroners Act, 
K, S. M., 1913, Manitoba Anatomy 
Act, n. S. M., 1913, & Burials Act. 
U. is. M.. 191.3, sect. 5 of Coroners Act 
placed the duty on the coroner to 
eanso the body to lai interred ifc 
sect. 19 of Buiials Act n ndered the 
municipality liable for the expenses of 
the interment. — D .avev r. Cornwallis, 
119313 1 VV. W. R. 1 ; 2 D. L. H. 80. - 
CAN. 
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burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is made. 

Under the provisions of the Burial Acts 
such an allotment was in 1854 made by pltfs., 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons undeir K. S. C., Ord. 54, 
r. 1, taken out by pltfs. to have it determined 
whether, by virtue of that allot-mont for the 
Roman Catholic parishioners, a deceased 
p^arishioner not a member of the Homan 
Catholic denomination could bo buried in 
such allotted portion ; <&. if he could, whether 
he could be so buried with the rites or 
ceremonifis of any denomination other than 
those of the Roman Catholic: — Held: 
(1) the portion so allot, ted for the Homan 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial c*f t,he 
Roman Catholics ; (2) a Homan Catholic 

parishioner had, under the Burial Acts. m» 
greater rights in the portion so allott<‘d for 
their burial than a parishioner, as sueli, had, 
before those Acts, in his old parish buiial 
ground ; &, consequently, altiiough ho still 
had, under tho^e Acts, a, right of intcnuent in 
that allotted ];ortion, j»e had no individual 
right, its a pari diionor, to interhjro with th(^ 
burial therein of a pai ishioner of a dilTerofit 
denomination ; (3) t he A.-C. was entitled in 
properly constituted proc(*eding8, if lie slumld 
think lit to iustit\ite them, to an order 
restraining jiltfs. from ix^'iiut-ting the burial 
of persons other than Homan <\'ithoiics in 
the poJ'tion allotteil to Itoman (.atholies; 
(4 ) nothing in 1853 Act enabled any });j,riicular 
rites or cerc'iiionies to be enforced u' rcga.rd 


Part X. — Position 

272. Add. Annniation : — yis fo (1) Refd. Oraigola. 
Merthyr Co. v. Swansea florpn., [ Ih2h] A. C. 
344- 


to burials within the portion allotted to 
Homan Catholics or rendered the performance 
in regard to such burials of any particular 
rites or ceremonies unlawful. — Preston 
CoRPN. V- Pykr, [1020] 2 Ch. 338 ; 08 L. J. 
Ch. 388 ; 141 L. T. 252 ; 03 J. P. 181 ; 45 
T. L. H. 308 ; 27 L. G. R. 740. 

237b. Right of parishioners of other 

denominations to burial.] — P reston Corpn. 
V. Pyke, No. 237a, ante. 

237c. Restraint of unauthorised burial 

by Attorney-General.] — Preston Corpn. v , 
PyivE, No. 237a, ante. 

237d. Performance of particular rites 

& ceremonies — Whether enforceable.] — 

IhtESTON Corpn. v. I^yfce, No. 237a, ante. 

237e. Whether lawful.]— PitBSTON 

Corpn. v. Pyke, No. 237a, ante. 

262a. .] — 3311; excliisivci riglit of burial in 

jiart i>f a cemetery grantixl by ;i local autho- 
rit y under 1870 Aid, s, 2, wliich incorporate.s 
1847 Act, to a grant who has purchased 
the right to ei-e<d. a V'anlt on tfie space 8(3t 
.apart for th(^ purpose of the grant, is a right 
of interment of the dead therein & of keeping 
the vault in reasonably good rcfiair subject 
to sucli regulations as the local authority 
think fit. "riio gia-nleo has no freehold 
interest in the space or tJio vault & no right 
to us(^ them for ( he fnirpdso of performing 
privat e rights i^r ecu (monies, or to opcui or 
entiu* t he v{i,ult for ih(3 jjurpose of depositing 
artiides tln;rein, wiibout tJie consent of the 
loea.1 authority. - 11 osKiNS-ArjUAi I A.IJ^ v, 
Pahinton Ujmjan 119201 1 Ch, 

:i75 ; 98 U. .1. C)i. [03 : 110 L. T. 397 ; 93 
J. J*. 93 ; 45 T. L. H. !01 ; 27 L. G. H. 129, 
0. A. 


of Burial Grounds. 

274-. Add. A nnolation : Held. Graigola Meriliyr 
(^o. V. Swansea (>>T*pn., jJ’J29j A, 0. .344. 

277. Add. Aimotafion : — Refd. A,-G. v. Hodgson, 
1 1 922 J 2 Ch. 129. 


Part XI. — Closed and Disused Burial Grounds. 


284. Add. Annotation -Retd. Swift v. Board of { 
Trade, [1925] A. C. 520. 

291. Add. Annoiaiions : — Consd. Nieholl Llant- 
wit Major Parish Council, 1J924] 2 (3t. 214. . 
Apld. L. C. C. V. Greenwich Cin’pn., |I929j 
1 Ch. 305. I 


i. ,J — A parish council being the diij/ 

constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe? rentchargc's charg(?d on 
the land being r.ouvcyed A on adjoining land 
retained by pltf., a I'onveyance of land “ to 


PART HI. SECT. e. SUB-SECT. 2. ; 

136 i, lienioval — To anniher purl of 
churchyard.] — Where a i»ropc»Hcd 
3 xten«i(ju of the fabrin <if a .SeoUlfsh 
Epiacopal eiiureh entailed cneroucli- 
jicnt on part of t he grareyard enrroiind- 
ingr the cbiireh, the ot., in the exereise 
the nolnlf officiuvi, authorirtod the 
emoval, subject to ceiteiin cnndltiouH, 
jf the ifra'^^cstoneH, 6c their rc'crection 
upon or near Uie fal>rlc of the new 
juilding. — Chrishe, eic. Petitioners, 
fl»2«} 8. O. 750.— SCOT. 

PART VIII. SECT. 6. 

260 i. BxttsrU of right — To J. his 

.firs d? (Msions.*'] — Under CcTnet/cry 


Act. It. S. A., 11)22 (c. IfiC), the 

purchaser of a lot cannot get by a 
(xmveyanee, even when cxprvrrtHCd to 
lie to hia hcir.f ic anHiifriH, a tftJo in fee 
fiiniple without rivtriction or limita- 
tion. 'i'hc title w'hic.h he obt.fiiiiH may 
proiierly b(j d('.'-c.rilM;<t as an criflcmcnL. j 
— 8rRA'nirovA Cf:mi';ti »<v Co. r. 'I'av- i 
I.()U. (IU21] .'J J». L. K. <12.7 ; 2 W' W. P. ' 
l)7« ; 20 Alta. L. U. 4.V,e— CAN. i 


260 ii. To ifhnyn right t>f 

burying /a«.‘fr/f.l — Ttie rlsrht €*f hnryimr 
in the lot HU<x‘<?ods, speaking fft-tiendly, 
Ut the next-of-kin of dccruf-ed.- 
STRA'fHeo.SA ClC.VfETERV 0>. r>. Ta YI.f)U, 
11024) 3 \). L. ri. 625 ; 2 W. W. It, 
J#70 ; 20 AHa. L. R. 450.- CAM. 
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PART IX, SECT. 1. 

>(1. 1*Tuhibiling nuplonincnt of hired 
labour lo itnprf/vv (mriat plots.] — Held: 
teaMduablo He witiiin tlie dJrretorR’ 
Iiowei.s.- H'lUArncos.v Ckaietkiiv Co. 

'l AVi/iit, (!!J24] 3 I). L. It. 62.5: 2 
W. W. P.U70: 20 Alta. k.U. 4.51). CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— A. 

284 i. Coinpulmry sale. — iJatdH of 
camjaiiHfttion.]— On exprepriatlon of 
fi cemetery, the tnihttwiw ean only 
elaiio value an eenielery 6i cannot have 
the value of Hand 6c jfrnvel dep^^'h-B 
tieneath It, that net being part of th« 
v'diie to tlic owiit-rH. — U. v. Minni.ETON 
CitoKini Tiu)htm:h (1U20) .50 O. C. U. 

* GO,-- CAN. 
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hold the same . . . according to the true 
intent & meaning ” of the Burial Acts. The 
land proved unfit & was never used for 
interments, & it was never fenced off or 
consecrated, nor did it adjoin any burial 
ground. The council agreed with pltf., with 
the approval of the parish meeting, to 
exchange the land for other land suitable for 
use as a burial ground ; — Held : (1) the land 
first acquii*od by the council had never been 
“ set apart for the purjioses of interment ** 
& was not therefore a “ disused burial 
ground,’^ so as to be subject to the restriction 
imposed by 1884 Act, s. 3 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 
interment conferred respectively by 1852 
Act, ss. 28 & 20, as extended by 1853 Act, 
8. 7. — Nicholl V. Llantwit Major Parish 
Council, [1924] 2 Ch. 214; 93 L. .1. Ch. 
002 ; 131 L. T. 034 ; 08 Sol. Jo. 718. 

Annotatiim : — As to (1) £xpld. L. C. C. v. Greenwich Corpn., 
[10291 1 Ch. aori. 

292. Add. Annolalions : — Consd. Nicholl v. Llant* 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. V. Green wild! Corpn., [1929] 
1 Ch. 305. 

294a. Land set apart for interment — Interments 
abandoned as to part - -Continued as to other 
part.] — (J) Where a piece of land has been 
effectually set apart for the purposes of 
irit<n*nicnt it becomes a “ burial ground ** 
within the aggregate del aition of Metro- 
politan Open Spaco.s Act, 1881 (c. 34), 1884 
Act, & Open Spaces Act, 1887 (c. 32), & any 
I)ortion for whicli the i)urpose.s of interment 
are subsequent Jy abandoned becomes a 
“ disused burial gi’oimd ” within the similar 
definition, altliough inGirmoiits still go on 
in other p/viis of the cemet(*ry. 

(2) A sale of a “ disused burial ground ’’ 
by the Admiralty under t-lu; general pt>\vors 
of Admiralty Lands Works Act, 1884 
(c. 57), 8. 15, is not a side under tlic authority 
of an Act of Pailiament within 1884 Act, 
s. 5, & consequently the disused b\irial 
ground still remains subj#*ct to the building 
prohibitions of 1884 Act, s. 3. — London 
County Council v. Grkknwkui Corpn., 
[1929] 1 Ch. 305 ; 98 L. J, Ch. 49 ; 140 L. T. 
450 ; 93 J. P. 123; 45 T. L. K. 144; 27 
L. G. R. 282. 

296. Add. Anriol alio n Consd. L. C. C. i’. Green- 

wich Corpn., [1929] 1 Oh. 305. 

296a. Sale by Admiralty.]— London County 

Council v. Griiknwicu Corpn., No. 294a, 
ante. 

800. Add. Annotations : — Apld. Stevens v. Willing 
& Co. (1929), 107 L. T. Jo. 178. Consd. St. 
Nicholas Aeons v. 1.. C. [1928] A. C. 469. 

300a. Urinal.] — A borough couucil i>etitioned for a 
faculty to authorise the conversion of a con- 


secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out Sl maintaining part of 
the churchyard as a playground for children 
Sc for the erection upon it of urinals & a small 
toolshcd : — Held : (1 ) the proposed urinals 

were “ buildings *’ within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), s. 4, & the 
ct. had no jurisdiction to authorise their 
erection ; (2) the proposed toolshed was 

necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a “ building ” wltldn the above Acts ; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket & football, 
the laying out of tennis courts A the erection 
of swings & other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions Sc prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, Sc had carried a copy thereof 
intcj the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
Council v. Mortimer, [1920] P. 87. 

300b. Toolshed.] — Bermondsey Borough Coun- 
cil V. Mortimer, No. 300a, ante. 

300c. Underground chamber.] — St. Nicholas 
Ago NS (Rector Sc Churchwardens) v, 
London County Council, No. 309a, post. 

309. Add. Annotation : — Distd. St. Nicholas Aeons 
r. L. C. C., [1928] A. C. 409. 

309a. .] — A brick built chamber in- 

tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders & reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, if 
erected in a churchyard closed for burials by 
Ordtu’ in Council, would constitute a “ build- 
ing ” enacted “ upon a disused biirial ground ” 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction t-o grant a faculty authoris- 
ing the erection of such a building in such a 
situation. — St. Nicholas Acons (Rector 
Sc Churchwardens) v. London County 
Council, [1928] A. C. 409 ; 97 L. J. P. C. 
113; 139 L. T. 630; 92 J. P. 185; 44 
T. L. R. 056 ; 20 L. G. R. 583, P. C. 

315. Add. Annofa/ion : — Generally, Refd. Ber- 
mondsey B. C. V. Mortimer, [1920] P. 87. 

I 323a. Playground for children— Tennis courts 

& swings.] — Bermondsey Boroituh Council 
! r. Mortimer, No. 300a, ante. 

! 330. Add. Atinotation : — Consd. St. Nicholas Acons, 
1 London v. L. C. C., [1928] P. 102. 


Part XIV.— Burial of Persons Found Drowned. 

350. After tliis case add ; 

.] — See, note. Burial of Drowned Persons Act, 1880 (c. 20), 
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Part XVI. — Registration of Buri-als. 


375. Add. Annotations: — io (1) Consd.. Gla- 
morgcan County Council v Glasbrook, [19211 
1 K. B. 879. As to (2) Consd. Glamorgan 
County Council v. Glasbrook, [1924] I K. 1 5. 


879. Refd. Brocklebank v. R., [1925] 1 K, B. 
52. As io (3) Refd. Marshal Shipping Co. 
r. Board of Trade, [1923] 2 K. B. 343. 


Part XIX. — Taxation and Rating of Burial Grounds and 

Burial Fees. 

389. Add. AjinoUdioDH ; - Refd. Poplar Assinl. Com. v. Roberts, [1922 J 2 A. C. 93 ; Harper 

r. Hodges, [1923] 2 K. B. 314. 


PART XIX. 

sm. Taa^^es — Wheihrr land in vae for j 
purposes of cemeferu-] — lUni.\A«v Dis- i. 
TRicn? CoRPN. r. OoKA.v ViKw Dkvumip- I 
MBNT, Ltd., [I92:ii 2 D. L. ii. ' 


H. C. li. J 1 3.- -CAN. 

nn I. Method of 

valuation .] — Kai.kikk I’ahibii (Jounmmi. 
V . .Mtiui.i.vosthki-: As.skss<iii, 11U2M1 
S. C. 10.'). SCOT. 


m il. .J -Ainctt- 

l>KKN .\‘'l.SKS;^OR r. Ahkkuickn Ckmic- 
TicKV Oi>., Lti>. ; Ahkudkkv Assr:.s.soii 
r. op Tuaor-^ Hospital. 

[ S. a . (Ct. of Sos«,) 27;"). SCOT. 
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Vcd. Vm. Oases 4 a — 81 . 


CARRIERS. 

Part I. — Who is a Common Carrier. 


4 a, .] — Dcfts., furniture removers 

& warehousemen, contracted to carry pltf.’s 
furniture from L. to H., the contract l»eing 
8ubj€5ct to a condition that tlie contractors 
would not be responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts.* 
servants, tlie rem/iining portion being dairiaged 
by the fire. Pltf. sued defts. for the value of 
the gpods damped & destroyed : — HM : 
defts. weie not liable, inasmuch iis the con- 
dition that tlioy would not be responsible for 
fire prottHjted them fi'om liability, since the 
clause would be of no effect unless it rehnTed 
to lire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire. — Turner v, Civiu Herviue 
Supply Asso< '' f., [1920] 1 K. B. 00; 

95 L. J. K. B. 11 ; KM L. T. 189. 

Annoialiom : — FoUd. V'av’iu i*. (ii«*en & EdwardB (102r*), 70 
iSol. Jo. 18r). Reid. Oallco 1 ’rioters* Assocn., Lid- r. 
Barclays Bank (lOJI), 115 Ji. T. 51. 

4b, ,] — JDefts., furniture removers Sc 

warehousemen, contracted to carr^^ pltf.’s 
goods from L. to O., the contnujt being sub- 
ject to a condition that defts. would not be 

* responsible for firti. T'he goods, which were 
loaded on a motor van, were destroyed while 
in transit by firtj, which was occasioned by the 
negligence of defts.’ servants. Plt.f- sued 
defts. for the value of the goodB i '-IJeUi: 
as defts. were bailees trnly Sc not cofr'.non 
carrit^rs, therefore, not liable for an i 
accidental fiie, the condition must be con- i 
strued as exempting them fi-om liability for 
fire arising frcjm their own negligence, m 
otherwise the condition woiild Iwi of no effect. 
— Faoan V. Green Sc Bu wards, I/i’d., [1920] 

1 K. B. 102 ; 95 h. J. K. B. 30d ; KM L. T. 
191 ; 70 Sol. Jo. 185. 

Anruylation : — Refd. Calico PrinterH* Ahsoch.. Ltd.r. Barclay.-; I 
Bank (10:n). 145 L. T. 51. 

5a. Upon terms limiting liability.] — Great 

Northern By. Co. v. h. 10. P. 'Fransport Sc 1 
Depository, l/ro., No. 2;Ma, ixmL 

6, Add* Amiolaium : — As to (3) Refd. G. N. By. 
r. K. E. P. Transport Sc Depository, [J922J 

2 K. B. 742. 


12a. .] — Turner v. Civil Ser- 

vice Supply Assoon., Ltd., No. 4a, ante, 

12b. . .] — Faoan v. Green & 

Edwards, l/fD., No. 4b, ante, 

14a. Of goods accompanied by passenger.] — 

By lx^>ndon (\)unty CJonncil (Tramways Sc 
Improvements) Act, 1911, s. 42: “ Every 

lu'tssengcr travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge . . . all such luggage to 
bo (rarried by hand ” under ctirtain con- 
ditions. In re8])ect to luggage which did 
not fulfil thi'se conditions the council were 
entitled to make such charge m.s tiu'y thought 
fit. Pltf., wisliing to send a parcel of goods 
weighing some 50 lbs, to a cusloinor, instructc^d 
his servant to convey it by om* of defts.’ 
Iramcars. The servant. di<l so, Sc in addition 
to paying his own fare paid 2d. for the partied. 
When ho .arrived at his destination the 
servant claiin<‘d his |>e.i’cel, but found that 
it had been lost. In /in action brought by 
pltf. claiirdng (lama.ges : — Held: tlie pro- 
visions of HiM^t. 42 oi the private Act being 
inconsist,<'nt with one of tfie peculiiir featuroa 
of a common carrier, who was bound to carry 
all goods of the class whicli lie proposed 
to carry, for all Sc sundi’y Si. irr(‘Mpectiv(^ of the 
f/ict tluit the goods acconipaniod by a 

]Kissenger, the jjondon CVnuity (buncil were 
not common c/iiTicrs of goods so as to be 
eriiith^d to the benefit of Carriers Act, 
1830 (c. 08 ). — Bosentha]. r. Konddn County 
C ouNCiu (1924), 131 [j. T. 503; 88 J. P. 
157 ; 22 L. G. U. 527. 

16. Add. Arnudation .* - Consd. G. N. By. v. 

L. r. Transp/U’t Deposikiry, [1922] 

2 JC. B. 742. 

17. Add. AnnotaUoji : AR^td, G. N. By. v. 

]j. i'l. P. Tniimport Sc' Deiiository, [19221 3 

K. B. 742. 

18. Add. Amiolation : — Bold. G. N. By. v, 

1/. E. P. Tran/'port Sc Di^posibjry, [1922] 

2 K. B. 712. 

31. Adfi. Annotaiions: - H&ld, G. N. Ity. v, 

L. E. P Tr/insport Sc Deposit/ory, [1922] 

2 K. B. 712; Turner v. Civil Service Supply 
Afe.socn., [1920] I K. B. 50. 


PART I. SECT. 1. 

4 (. Carrying on hunines* as carrier— 
Furnihirc remfyver.V—UciX,.* a carrier 
& forward iatf ttgent, tfindered for the 
removal of pltf.’e farnituitJ in the 
folio wjnff teiuiH ; “ We Ix-jj to quote 
*:i20. Thia price includt'H all trunBlt 
cJiaiTgrcH, IncliidiDflT delivery to house & 
uxipackiatf, also liyk breakage, the 
value of any one pu/.-.kago not to 
cxe.eed £10.” This tender was ac- 
oepted : — Held : deft, wa.- not in this 
traDHOction a common carrier, & Mer- 
cantile Law Act, 191 S, e. 19, did not 
apply. — Wilson' r. Nf:w 
Extkkss Co.. Ltd., {1923J N. Z. L. B. 


201.-~N.Z. 

6 i . Carrier of goodsr-^Of all pcrs<jti8—~ 
For AtVr.J— M atiikwson' t». MnciiKLL, 
Boolky r. MiTCUKU., 11925] 4 1). L. Jl. 
384.'-CAN. 

h i. - — JCilM lo reject reserved,} 

A carrier who, wldle inviting all & 
sundry to emidoy him, rescrvcH U> 
himself the right of aocepUng of rejee.t - 
lug their offers of goods for caniogf:, 
w'hether bis conveyanees are full or 
empty, l>eiDg guided in his decision 
by the al.tractlvencH.s or othenvlso of 
the paiiicular offer, & not by hl.s 
ability or iu/iiMlJty to carry liavlng 


i ngnid to his <»flici' ciigagcinent.H, Is 
not u {jominon carrier.— (.'lUiM v. Iljc 4 
I 'i’llANHlTUl A' .STOHA(iI'i Co., J/I’D., | I 939 1 
! 1 W. W. It. .517 : aj/d., |1930| 4 D. L. II. 
j 4Sli : 2 W. \V. It. .‘{37- -CAN. 

PART I. SECT. 2. 

15 i. Haalaue ronfraclor — Person low 
I iv{/ danuiijed motor cars.] - PersonH 
i engaged In th«j t)nHliiCKS of towing 
I darnagfid motor euis ur*} couiruon 
i carriers. A: as such are entitled to 
! retain the tiling transiKirlAMj until pay- 
ment for scTvjecs rruidered.-' TKurtV tJ. 
AinoMOBiu*: ow NKitH Akhocn. (1927], 
Q. JL 05 8. C. 399. CAN. 
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English and Empire Digest Supplement, 


43. 

44. 


Part N. — Private Carriers and Forwarding Agents. 


Add. A rmoiation : — Aa to (1) Refd. Phillips v. 
Britannia Uygieriic Laundry Co., [1923] 1 
K. B. 539. 

Add. Annotations: — Generally, Consd. HaUi- 
well V. Venables (1930), 99 1.. J. K. B. 353. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 


45. Add. Annotation : — Refd. Troy v. Eastern Co. 
of Warehouses Insce. & Transport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K. B. 632. 

46. Add. Citation : — 1 6 Asp. M. L. C. 208. 

47. Add. CUaiiona:—^! L. J. K. B. 632; 15 
Asp. M. L. C. 387. 


Part III. — The Contract at Common Law. 


61, Add. Annotation: — Refd. G. N. Ry. v. 
h. It]. P. Transport <fe Depository, [1922] 2 
K. B. 712. 

68. Add. Annotations: — Aa to (1) Apld. Canadian 
Pacific By. v. Kelvin iShipping Co. (1927), 138 
Ij. T. 369. As to (2) Refd. Buerger v. Cunard 
S.S. Co., [1925] 2 K. B. 046. 

66. Add. Annoifiilnns : — As to {[) Refd. G. N. Ry. 
V. li. 10. ]*. Transport & Depository, [1922] 
2 K. B. 742 As to (2) Retd. G. N. Ry. v. 
li K. P Transport <& Deiiository, [1922] 
2 K. B. 712. 

82. Add. A^inoiaiion : — Refd. G. N. Ry. v. 
li. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

85. Add. A}i7iolaiio‘n : — Refd. IlalliweU v. Ven- 
ables (1930), 99 L. J. K. B. ^53. 

90a. .] — Cheat Nouthkhn Ry. Co. v. 

li. K. P. Thanspout K Depositohy, Ltd., 
No. 234 a, post.. 

PART HI. SECT. 3, SUB-SECT. l.~ A. 

t I. — Tlui onvft ia oil tbo 

carrier to prove that (iie Iohh Ih not 
due wholly or in part to hln ucKlitfcnce, 

& that ho Iciok all known nioauH h 
roa.soiKibly prudent carrlor bhould take 
to prortorvo trood.s from darmnrt*. — 

Oanadian NoirniEKN" yesnion pv. 

(;<), r. plkkt. 4 p. h. it. 1112; 

‘JG Can. Ky. Ca>. ‘ills. “ CAN. 

t ii. — .J— In accordance with 

a rule of the Canadian fisdght chis.’^lflca- 
tjon anproviid hy Itullway Hoard, f^oodd 
wore loaded hy the owners, plLfs., & 
under t lie standard bill of ladiiiKr, oarrieiv 
arc not liable for any loss or duinagro 
eaused by the act or default of tho 
shlppiw or owner. An aeeldent liap- 
peiied through the iloorlng of a oar 
giving way on aeoomit of tlic weight 
planed on it by pltfs. The dofeetive 
flooring was known to both parties, 
bnt pltfs. alone knew the use the cal’s 
were to bo put to - Held : the uooi- 
dont HluuiJd be altribviled to pltf.s.’ 
method of loading rather than to any 
brcMich of duty on part of defls. — 

OaNAIUAN WlCSTlNUHOTllSH Co., LTD. 
e. C.vN.vniAN I\\oiKiD Uy. Co. (IU‘23), 

.54 O. L. R. ‘238.— CAN. 

t iii. Default of eonsianer.]-- 

HATF 1 K.LD & Co. V. CANADIAN I'ACIFIO 
Uy. (N. lb), (ll)2G] 2 D. L. It. «3.— 

CAN. 

t Iv. Position of Indian rail- 

waits .] — A railway co. in India under 
Indian Railways Act. 1890, Is not 
an insuivr, but is under tho duty of 
taking a certain measure of rt^osonablo 
care. — Great Indian Peninsula Ry. 

Co., l/rT>. V. JjssHAj Patwari (1927), 

I. L. R. 65 Calc. 132.— IND. 

77iia. .] — NoimiKUN 

Grain Co. r. Canadian National 
Rys. Grand Trunk Paoific Ry., 

U922j 3 W. W. K. 733 ; 70 D. L. li. 

281.— CAN. 

77 V. Through suh-con’ 


92a. .] — Chests of tea of resps. were 

delivered to a railway co. for ^conveyance 
from A. to O. The railway broke down, & 
by an arrangement between the railway co. 
&. applts., who were common carriers by water, 
applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 
be put on the railway again : — Held : in so 
doing, applts. had not so far departed from 
their usual course of business as to take these 
journeys out of their usual business as 
carriers, & they were liable for tho loss of the 
tea which was destroyed by fire while on 
board one of their boats. — India General 
Navigation & Ry. Co. v. Dekhari Tea Co. 
(1923), 93 li. .T. P. 0. 108 ; 130 L. T. 554 ; 
16 Asp. M. L. C. 285, P. C. 

96. Add. Annotation : — Refd. Pratt v. Patrick, 
[1924] J K. B. 488. 

114, Add. Antiolatiom : — As to (1) Consd. Frenkel 
iL McAndrews, [1929] A. C. 545. Refd. United 


tractor's negligence.] — When a carriitr 
uiulci't 4 ilveH for reward to carry good« 
A: unlrust >4 the carriage of them to a 
Hub-oontniot-or, & the goode are subso- 
quently loHt tlirough tho sub-con’ 
tractor's uegligciico or that of bin 
servants, tho carrier Is liable, because 
there lias been a broach of Ids under- 
taking tliat ordinary care will be 
exereiwd in the carriage or the goods. 
— Wtlwon V. New Zf.aland Kxj’Riwh 
G o., Ltd. (No. ‘2). 11924] N. Z. h. R. 
406.- N.Z. 

77 vl. S. P. WimoN V. New Zea- 
land Kxfrkss Co., Ltd. (No. 3), 
[1924] N. Z, L. It. 890.— N.Z. 

77 vil. — — What amenmts to 

ueullgcmc .] — Where goods entrusted to 
a bailee for rinvard are lost or destroyed 
whll <5 In Ids custody, t.be onus is on him 
to show that tlie loss or destruction 
wa-H not due to his negligence. Whert) 
while a motor van currying goods for 
hire was biung operated with the cut- 
out open ilamcH occasionally Issued 
from tlio heater pipes at a point only 
a fmv inciies from tbo wooden floor of 
tht> van, it cannot be said that this 
method of o|)<.>.raUon did not constitute 
negligeuce. — C rum r. Bio 4 'I'ransfer 
A’ SroRAiJKOo,, Ltd., [1930] 2 W. W. R. 
337 ; 4 D. L. R. 480.— CAN. 

86 iii. .1 — Goods wore dfun- 

aged : — Held : defts. were not excused 
from liability by any special contract 
In the bills of ladingiSBued after delivery 
taken of tho goods. &. having failed to 
show t hat t lie damage was not caused 
liy their fault or neglect, they wero liable. 
— Edgktt, Ltd. v. Pacific Great 
Eastern Rt. Co., (19‘i3] 1 W. W. R. 
GS4 ; 32 B. O. R. 37.-— CAN. 

91 i. Goods destroyed — No writ- 

ten contract limiHng tialnlily.] — Held: 
applts. were oommou carriers & were 
liable to owuers for goods dostroypd 
])y fire without proof of negligonoo. — 
India General Naviqation & Rt. 
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Co. V. Dekitari Tea Co., Ltd. (1923), 
L. R. .51 Ind. App. 29.— IND. 

PART III. SECT. 3. SUB-SECT. 1.— B. 

100 i. Goods stolen from car- 

rier’s uHircIwuse at destination — Carrier 
making no warehouse charge.] — lleUl : 
liolding tho goods at owner's risk, 
defts. could not bo found liable for the 
loss unless they wore guilty of wilful 
ncgJect or misoouduct. — Brown v. 
Dominion Ex:i»RF.fl8 Co. (1921), 67 
D. L. R. 32.5 ; 51 O. L. R. 359.— CAN. 

100 ii. Consignee with 

notice of arrival — Bonded goods — Car- 
rier liable .] — Gkoror v. Canadian 
Northern Ry. Co., (1922) 53 O. L. R. 
94.— CAN. 

100 iii. Carrier not 

Habit — Failure of consignee to remove 
goods within reasonable time .] — Dya- 
MENT & PZADKAWOLSKI V. CANADIAN 

ICxi*RF.S8 Co., [1923] 3 D. L. R. 1122 ; 
52 O. L. R. 114.— CAN. 

PART III. SECT. 3, SUB-SECT. 1.— D. 

105 i. Illegality as defence.] — Pltf. 
shipped by deft. co. intoxioatiug liquor, 
intending to have it sold in Ontario in 
viulutiou of provincial statute & of 
Dominion legislation. Pltf. In the 
shipping bill declared “ that this ship- 
ment is of a class Sc shipped under 
conditions permitted by law.*' Part 
of tho goods wore stolen from defts.' 
car at destination : — Held : pltf. could 
not ituMiver. os tho oauso of action was 
founded uj^n an Illegal contract. — 
Major v. Canadian Pacific Ry. Oo., 
11922] 3 W. W. R. 512.— CAN. 

PART HI. SECT. 3, SUB-SECT. 2.— B. 

af. Who are.] — While there was in 
Ireland an internal rebellion, with an 
army employod to support it. armed 
raiders took goods from a ry. co. who 
were common carriers : — Held : the 
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States Shippiuj? Board r. Bunge & Born 
(1924), 41 T. L, 11. 73. As to (2) Refd. Buerger 
v. Cunard S.S. Oo., [1926] 2 K. B. 046. 

422. Add. Annotation : — Distd. Silver v. Ocean 
S.S. Co. (1929), 40 T. L. R, 78. 

123. Add. Annotation : — Consd. Silver v Ocean 
S.S. Co. (1929), 40 T. L. 11. 78. 

149. Annotations : — After “ As to (2) ’* add 

“ Refd.*’ 


451. Add. AnnoUxtion : — Refd. Pragor v. Blatspiel, 
Stamp & Hoacock, [1924] 1 K. B. 606. 

201. Add. Annotation : — Refd. Prager v. Blatspiel. 
Stanvp &. Ileacook, [1924] 1 K. B. 606. 

208. Add. Annotations : — Refd. Transoceanica Soc. 
Italiana di Navigaziono v. Siiipton, [1923] 
1 K. B. 31 ; Prager v. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 566. 


Part IV. — Modifications of the Common Law Contract. 


282. Add. Annoiatioyi : — As to (1) Refd. G. N. By. I 
V. L. E. P. Transport & Depository, [1922] I 
2 K. B. 742. 

234a. .] — A carrier who regularly receives 

goods for carnage upon t-ei-nis limiting his 
liability may be under the obligations & 
subject, to the liabilities of a coinrnun carrier 
in so far as tlic limitation of liability does not 
extend. He does not by limiting his liability 
assume for all purposes the pt>sitioLn of a 


bailee for reward who is liable only for 
negligence of hims(4f or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent ^^’itll the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangermiB, wludher the carriers are 
common carriers bound by the custom of the 
realm to carry goods provide<l they are safe 


raiders woi*c “ Killer’s Mu inios,” & the 
oo. waa not bound t :» r liiubiirae the 
owner. — S korktaby of Statk i-xju 
Wah V. Midland Gbkat Wkstkrn 
llY. Co. OF IBKLAND, [1023] 2 1. K. 
102.— IR. 

PART in. SECT. 4. 

155 i. Effect of dclau — Vonsiunee may 
refuse goods — Measure of dnnuiges.] — 
Leoleuo ti. Jl. (1020), (52 D. L. U. 324 ; 
20 ICxch. C. R. 23G.— CAN. 

PART III. SECT. 6. 

h i. Devlin v. 

Grand Trunk Uy. Co. of Canada 
(1870), 30 U. C. 11. 537.— CAN. 

159 ix. .1— 

Portage Milling & Tba.vsftcr Co, v. 
Grand Trunk Pacific Hr, Oo., 

[1023] 3 D. L. 11. 84; 33 Man. L. K. 
01 ; [1023] 2 \V. W. It. 88.— CAN. 

169 X. Delay in 

delivery.) — Hatfield & ScoiT’, Ltd. 
V. Canadian PAcme Itv. Co. (1021), 
57 D. L. R. 453.— CAN. 

159 Xi. .]~-lNDlA 

General Navigation & ItY. Co„ 

Ltd. V. Giridhauilal Goukhduone 
Das (1027). 1. L. 11. 54 Calc. 430.— 
IND. 

165 ii. Goods 

damaged.]-— WtiOTO goods arc damaged 
in transit & have been in tho haudN of 
a number of oarriorH, tlio vendor must 
prove the damatro took place whil(3 in 
tho custody of the carrier he is suinK. 
— Rose & Lafi.amsie, Ltd. v. Camp- 
bell, WiiJiGN & Stratiidee, hrn. & 
Grand Trunk Pacific Ry. Co., 
[1923] 1 I). L. U. 397.— CAN. 

166 Hi. Short delivery.] 

— UeM : dofts. bad dischargrod the 
onus of showing that they had trans- 
foired tho goods in good order 8c con- 
dition to another carrier in the usual 
course for conveyance or delivery, 8c 
they thereupon oeased to be liable. — 
Harris v. dubun & South Eastern 
RY. Co., (10271 I. R. 137.— IR. 

Mg. lyhat comtigneA must prove — 2'hat 
goods in good condiiitm when shipped — 
Thai goods actually passed over line of 
defendants.] — Nova Sales Co. v, Cana- 
dian Pacific Ry., [1025] 3 D. L. R. 
919.— CAN. 

PART III. SECT. 6. 

o i. Goods sent to specified wharf.) 

— Held : evidence of a construotive 
delivery, which imposed on the carrier 
the duty of takinijr the (roods on board. 


— Morrison t;. Tiiomi-son (1877), 11 
N. S. R. (2 It. & 0.) 411.— CAN. 

PART III. SECT. 7, SUB-SECT. 1. 

d i. Goods carried by dofts. 

for pltf. : — Ueid • at owner’s risk 
while in dofts.’ warohouso at point of 
destination. — Piiown ij. Dominion 
Exfukss Oo. (1921), 07 1). L. It. 32.5 ; 
61 O. L. R. 350.— CAN. 

d ii. .] -When good.s entrustiHi 

a shipowner, trading as a common 
carrier, have reached their dcsti nation 
8(. been tJorod pending removal by 
tJio coiu. Fooe, the carrier ceasoa to be 
liable as .«n insurc»r. — Oakley v. 
WiriTEHoUMi. iSr Co. (1021), 17 Tas. 
L. R. 12.5.--AU*?. 

e I, 0’Nk.i.l Great Western 
Ry. Co. (1857), 7 P. 203.- CAN. 

f i. — — .]— SKCRETAHY of HTA’I’K V. 
llAR Kisiian Das-K uua Mal (1925), 
1. L. K. 7 Lull. 370.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

182 ij. .1 — Premier Lum- 

BKii Co. V, Grand M'runk Pacific Uy. 
Co., (1923] 1 D. K. 049 ; [1923] 

S. C. U. 84 ; 1 W. W. R. 473.— CAN. 

182 ill. .1 — Northeun 

Elkotuic Co.. Ltd. v. Canadian 
Pacific Ry. (’o. & Fillmore Rural 
Tei.kfitonk Oo., I<td. & Wirerg, 
(19231 3 D. L. It. 781 ; 3 W. W. It. 
278.— CAN. 

PART III. SECT. 7, SUB-SECT. 3. 

p i. Delivery without re/juiring 

surrender of bills uf Uiding -Delivery 
after indorsement of bills of lading as 
security. 1 — Held : the carriers were 
liable.- Hickman Grain Co. v. 
Canadian Pacific Ry. Co., [19271 
1 D. ii. K. 851 ; 1 \V. W. K. 317 ; 32 
C. It.C. 333 ; 30 Man. L. It. 322 ; revsd. 
sub nom. Canadian Pacific Uy. Co. 
V. Hickman Grain Co., [1028) 1 D. L. 11. 
1009; (10281 S. C. It. 170; 34 C. R. C. 
238.— CAN. 

p ii. .1 — CA.MPBELL V. Canadian 

Pacific & Canadian Nati«»nal Ky. 
Cos. (1924), 30 Can. Ry. Cas. 380.— 

CAN. 

PART III. SECT. 7. SUB-SECT. 6. 

■ 1, .) — Held: a cousifirnoe by 

delay in accepting delivery cannot 
extend the period of the contractor’s 
liability as such. — P ortage Milling 
& Tranbpeh Co. V. Grand Thunk 
Paoifio Ry. Co., [19231 2 W. It. 
88.— CAN. 


■k. I ti gills of carrier — To sell — 
Must he e^nreised vrith reasonable 
diliyenre.] -Davw v. Elliot (1924), 
55 O. L. It. 583.— CAN. 

PART ID. SECT. 7, SUB-SECT. 6. 

199 i. yi'lien justified — lie fu sal of 
consignee to pay chargers .] — Patel e. 
Kerler & Co., [10231 App. 1>. 500. — 
B. AF, 

PART III. SECT. 7. SUB-SECT. 7. 

201 1. Whether agent for sale of 
necessity — Derishable goods —Sale urilh- 
out eommunicatmg with eimirr.l - Whore 
goods ouniod by a railway co. are 
liable to perish wlillo In its powHesahm 
beenuHe of the eonslKm.ie’H tielay in 
taking dtdlvery, the co. has tlu^ right 
Id udveiiisij & sell the goods without 
any noticTi t.o tho coiiHlgnor, whct.hcr 
or no! theire hpo any tolls payable. — 
Alreui'a PtriATo 8 c Vkgktablic Co. 

V. Canadian [’AtnFic IlY. Co. (Alla.), 

(19271 2 D. L. It. 813; [1027) 2 

W. W. It. 05 ; 32 Can. Ity. Cas. 350.— 
CAN. 

PART III. SECT. 8. 

c. Add ” revsd. (1021), 04 D. L. It. 
310 ; 50 O. L. It. 223.” 

0 i, — Na7//.akf.no V. Al- 

GOMA Eahtkr.n Ry. Co. (1922), 70 
D. it. 208.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

si. (Jondiiion requiring notice of toss— 
A hsence of tudice bar to right of action. 1 — 
J’RKMIER LUMRICR 0>. V. GRAND TRUNK 
Pacific Uv. Co., 11023) I D. L. U. 040; 
[10231 B. C. K. 84 ; 1 W. W. It. 473.— 
CAN. 

sm. S. D. Northern KLEfniuc Co., 
Ltd. V. CANAiiiAN Pacific Ky. Co. 8c 
Filtjviokk Rural 7’ELF.prioNE Co., Ltd. 
& WiRERG, [1023] 3 1). L. It. 781 ; 3 
W. W. U. 278.— CAN. 

sn. United Stoics freight classifica- 
tion.)— K contract of carriiigc of goods 
from the UiilU;d Btates to Canada 
made according to a frtilght olaKsidca- 
tion in use In the United vStutes, 
whereby tho carrier’s liability was 
limited to a certain amount : — Held : 
to be auf.horlH<Ml by Railway Act, 
1919 (c. 08), h. 322 (4), 8c such classlttca- 
tion & limitation were binding on the 
shipper. — Hporle v. Great Nouthkhn 
H r. Co., (19261 3 D. L. K. 302 ; [1025] 
2 W. W. It. 385 ; 30 Can. Ity. Cas. 180 ; 
35 B. C. R. 232.— CAN. 
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A fit for carriage or whether they are a rail: 
way CO. bound by statute to afford reasonable 
facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwardii^ agents delivered to a railway 
CO. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
o^vnep of the felt goods claimed damages 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 
against the forwarding agents to recover this 
sum as damages for breach of warranty : — 
ffc/d : (1 ) the terms of tlie consignment notc^s 
did not ppovtmt the co. from b<*ing, os they 
professe<l tiO bo, common <;arrier8 of tiie felt 
goods ; (2) the (io. wen^ therefore liable os 
insurers, &. without proof of negligence, to 
the owner of the felt goods ; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
tliey had paid to the owner of the felt goods 
for the damage done to Jiis goods. — Gukat 
Nokthbun Ky. Co. u. L. B. Tuanspoht & 
Pepositohy, liTD., f l922] 2 K. B. 742 ; 9i 
li. J. K. B. 807 ; 127 L. T. 004 ; 38 T. L. K. 
711, 0. A. 

241. Add. Anno/ation : — Retd. Dew v. United 
British 8.S. Oo. (1928), 08 L. J, K. B. 88. 

262. Add. AnnoUUions : — Refd. O'ho Ghristel Vin- 
non, I’* 01 » Elder, Dempster v. 

I’atorson, Zochonis, Griffiths Ijewis Steam 
Navigation Oo. v. l^aterson, Zochonis, [1024J 
A. 0. 522. 

265. Add. Annolations : — Consd. Turner v. Civil 
Service Supply Assocn., [1920] 1 K. B. 60; 
Forbes, Abbott & Lcmnard v. G, W. By. 
(1927), 44 T. 1 j. R. 97 ; Calico Printers’ 
Assocn., litd. V. Barclays Bank (1930), 145 
L. T. 51. Refd. Fagan v. Green & Edwards, 
[1920] I K. B. 102. 

266. Add. Annotations : — -4s to (1) Apld. Gosse 

Millard v. (’auadian Government Merchant 
Ma^in<^ Am<*rican Gan Co. r. Same, [1927] 
2K. B. 432. [1928] 1 K. B. 717.) Refd. 

liayton v. General Steam Navigation Co. 
(1923), 130 L. T. 002. As to (2) Consd. 
Calico Printers’ Assocn., lAd. r. Barclays 
Bank (1930), 145 L. T. 51. Refd, Rutter 
V. }*jilmer, [1922] 2 K. B. 87 ; Pagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. 

267. Add. Annotatiom : — Consd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 
li. T. 51. Refd. Anibatielos v. Anton ! 
Jurgens Margarine W<jrks, [1922] 2 K. .B. ! 
185 ; RutU^r r. I»ahnor, [1922] 2 K. B. 87. j 

271. Add. Annotaiimis : — As to (1) Apprvd. &| 


Apld. L. & N. W. By. v. Neileon, [1922] 2 
A. O. 203. As io (2) Apprvd. & Apld. 
L. & N. W. By. V. Neilson, [1922] 2 A. C. 
203. Consd. Buerger v. Ciinard S.S. Co., 
[1926] 2 K. B. 640. 

300. Add. Annotation: — As to (2) Consd. Ehinger 
V. 8. E. & O. By. & Pullman Car Co. (1022), 
38 T. L. B. 678. 

302. Add. Annotation : — Refd. Bosenthal v, L. C. C. 
(1924), 131 L. T. 503. 

342. Add. Annotations : — As fo (1 ) Refd. Rosenthal 
V. L. 0. 0. (1924), 131 L. T. 563. As to (2) 
Consd. Bosenthal v. L. C. C. (1924), 131 L. T. 
563. 

347. Add. Annotations : — As io (2) Apld. G. N, By. 
V. L. E. P. Transport Depository, [1922] 
2 K. B. 742. As io (3) Apld. G. N. By. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

351. Add. Annotations : — Refd. G. N. By. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742 ; Forbes, Abbott & Lennard v. 
G. W. By (1927), 44 T. L. R. 97. 

352. Add. Annotation: — As io (1) Refd. Brown v. 
Harrison (1927), 96 L. J. K. B. 1025. 

376. Add. Annotation ; — As to (4) Refd. Nunan v. 

Southern By., [1924] 1 K. B. 223. 

381. Add. Annotation : — As io (1) Consd. G. N. 
By. V. h. E. P. Transport & Depository, 
[J922J 2 K. B. 742. 

403. Add. Annotation : — As to (1) Refd. G. N. By. 
V. L. E. P. Transport A Depository, [1922] 
2 K. B. 742. 

411, Add. Annolaiion : — As to (1) Refd. G. N. By. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

424. Add. Annotation: — As to (3) Refd. Calico 
Printers’ Assocn., Ltd. Barclays Bank 
(1931), 145 L. T. 5L 

426. Add. AnnoUitions : — As to (2) Apld. Re City 
Equitable Fire Insce., [1926] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. E. By. 
(1924), 131 L. T. 123. 

434. Add. Annolaiion : — Refd. Calico Printers’ 
Assocn., Ltd. v. Barclays Bank (1931), 145 

1.. T. 51. 

436, Add. Annotaiion : — As to (1) Refd. Elder, 
Dempster r. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. O. 622. 

442. Add, Annotations : — As to (2) Consd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 853 ; 
Metropolitan Wat/er Board v. L. N. E. By. 
(J921), 131 L. T. 123. 

462. Add. Annotaiion^: — Overd. L. & N. W. By. 
t\ NeUson, [1 922] 2 A. C. 263. Consd. Buerger 
V, Chinard S.S, Oo., [1925] 2 K. B. 046. 

453. Add. Ajuwtaiion : — Consd. Neilson v. L. & 
N. W. By., [1922] 1 K. B. 192. 

464. Add. Ctiofiows:— [1922] 1 K. B. 192; affd. 
s^iib nom. London &> Nouth W'estxeun By. 
Oo. V. Neilson, [1022] 2 A. 0. 263; 91 

1.. J. K. B. 680 ; 38 T. 1.. R. 653 ; 06 Sol. Jo. 
502. n. L. 


PART IV. SECT. 1, SUB-SECT. 4.- A. 

Q i, Ootxis lofi — No proof of 

misconduct of carrier's servants — Car- 
rier not liaMs.h—Sotrm African Rrs, 
i\ CoNUAntK. 119221 App. D. .1S7.— 
S. AF. 


PART IV. SECT. 1, SUB-SECT. 7. 

6 j. “ raiue cU place dtr time of 

shipment.*') — Uefd : the value must 
not be calculated at the cost price to 
the owner at the place where he boiiuht 
the goods, but at the market value of the 
(roods at the place &: time of ehlpiuent. 
— Thompson v. Canadian Pacific 
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Rt. Co. (1922), 62 O. L. R. 306.— 

CAN. 

•o. Goods exceeding declared value — 
Shipficr bf*und by declared rolixe.] — 
SPOltLE V. GRKAT NORTHER.V RT. CO., 
(19251 3 D. L, R. 302 ; 11025] 2 W. W. 
K. 386; 30 Can. Ry. Cae. 186; 36 
n. C. R. 232.--CAN. 



VoL Vm.-Caciien. Oaies 464-649. 


Add* Annotations : — Apld* Buerger v* Cunard 
S.S. Co., [1925] 2 K. B. 046, Retd. Turner 
V. Civil Service Supply Assocn., [1926] 1 
K. B. 60. 


460. Add* CUations :--aJfd*, [1922] 1 A. C. 178; 
91 L. J. K. B. 423 ; 127 L, T. 1 ; 38 T. L. R. 
359 ; 27 Com. Cas. 247, H, L. 


Part V. — Carriage of Persons. 


480. Add* Ajinotalion Reid. PliilUpa v. Britannia 
Hygenic Laundry Co., [1923] 1 K* B. 539. 
492. Add. Annotation : — As io (2) Refd. Manchester 
Corpn. V. Parnworth (1929), 46 T. L. U. 85. 
516. Add. Annotations : — Consd. Brandon v. 
Osborne Garrett, [1924] 1 K. B. 648 ; The 
Paludina, [1926] P. 40. Refd. Singleton Abbey 


(Owners) v* Paludina (Owners), The Paludina 
(1926). 95 L. J. P. 135. 

536. Add. AnnotMion : — Refd. Singleton Abbey 
(Owners) v. Paludina (Ovvnei’s), The Paludina 
(1926), 95 L. .1. P. 135. 

549. Add. Annotaiio7i : — Refd. .Tones v. Great 
Western By. Co. (1930), 47 T. T>. B. .39. 


PART IV. SECT. 2, SUB-SECT. 4.— B. 

p. .] — Tamuoli 

tj. Great Indian Peninsula Ky. Co. 
(1927), 65 li. R. Ind. App. 67.— IND. 

e (p. 69; j. Must be artproveA 

by Jlailway Commiasiouera Board — 
GTM/.8 o/ proof of approval on carrier. 1 — 
Spohijg V. Great Northern Ht. Co., 
fl924] 4 I). L. R. 184 ; 3 W. W. K. 
136: 34 R. C. R. 140.- CAN. 

e (p. 69) ii. MiAuke by company 

— Recovery of in freight.}-- 

Whore a conslfirnmcnt of roedn was by 
mistake accepted by a railway at a 
concession rate wbhjh was api))Jcttl)lc 
only to a part-lcnlar special custoinor, 
instead of at the ordinary rate applic- 
able to that class of floods according to 
the goods tarilT, & by one of the con- 
ditions of coiisignnicnt the railway 
reserved the right of “ ron\oasim*inont, 
re-welghment, re-classiftcutlon <Sc rc- 
culciilation of rates ’* : — Held • tlio 
railway could lawfully demand at the 
destination the dcliciency in fr(?lgbt 
calculated at t he correct rate.- SKciuo- 
TART OF State for India v. Rarranh 
Prasad (1929), I. L. R. 62 All. 81.-- 
IND. 

I (p. 69) i. .1— 

Puran Das v. East Indian Ry. Co. 
(1927), I. L. R. 0 Pat. 718.— IND. 

1 (p. 60) ii. .1— 

Shro Narain r. East Indian Ry. 
(1927), J. L. R. 50 All. 246.— IND. 

n (p. 09) i. .]— 

Mason & Risch Piano Co. v. (Janadian 
Pacifio Ry. Co. (1908), 8 W. L. U. 
951 ; 1 Sosk. L. R. 213 : 8 Can. Ity. 
Cas. 369.— CAN. 

n (p. 69) li. 

Secretary of State v. Ghanaya 
Lal-Sri Kisiian (1928), I. L. R. 10 
Lah. 329.— IND. 

pp i, When railway 

protected.] — So long as it is established 
that the risk aote.s, the forwarding 
note, & the railway receipt refer to the 
particular consignment in question, the 
railway co. Is amply protected. — 
MOOUI SiKKA & Co. V. RENOAL 
Nagpur Ry. Co.. Ltd. (1929), I. L. P.. 
66 Calc. 1060.— IND. 

qq 1. .} — The 

word “ misconduot in a risk note 
suggests that a railway servant has 
be^n gniJty of doing something which 
won IncoiiMistent with the conduct 
required of him by the rules of the co. 
In the absence of proof that there was 
any breach of dnty by the railway 
servants or any infringement of the 
roles which regulate their terms of 
employment, no fair inference of mls- 
condnet coul<l proi>erly arise. — B ombay 
Baboda & Central India Ry. Co, v. 
Najnagar Spinnino, Weaving, & 
Manutactuiung Co. (1929), I. L. R. 
64 ; Bom. 106.— IND. 

rr I. Meaning of ** roh- 

hery .**] — The word ** robbery ” as used 
in Risk Note H. la not synonymous 
with ** theft,*’ &. therefore, where 
there is no robbery from a running 
train, but theft only, deft, railway co. 


Is not absolved from llaldlity by the 
provlHo io the note. — J ai Narain- 
Lachhmi Narain v. Great Indian 
T^en'insular Ry. Co. (1929), 1. L. R. 
11 Lah. 1,^.8. — IND. 

rr ii. Meaning of deteriora- 

tion. 1 — The word “ deterioration ” In 
the risk note, form B., & In Railways 
Act, H. 72, & Contract Act, s. 161, is 
wide enough t<j include dopreclation In 
value of the goods on a<;couut of a fall 
in tho market price. — G reat Indian 
Peninsular Ry. r. Juoul Kisiiore 
Mukat Lai. (1929). I. L. R. 62 All. 
238.— IND. 

sp. Liafdlity for delay in delivery — 
Meaning of deterioration.] — I'he wt>rd 
“ deterioration ** in Railways Act, 

H. 77. inoliulcs loss in value owing t<i 
delay in delivery a fall in the niarlcol 
value of tho gootls (‘.onslgnc'd. Honee, 
a suit for Iho recovery of such loss in 
not mnintaiiialdo without tho notb*o 
required by tho sect.- — B uauwan Das 
Laoumi Narain v. P.kagai.nagpoji 
Railway (1929), 1. L. K. 51 AH. 895.— 
INL. 

PART V. -:ECT. 2, SUB-SECT. 1. 

483 i. .\oi lit ‘.hie. for mere, accident — 
Apart from neglige.y>> c or nuaeonditcf.] — 
Millm il Oanaui.J'I Pacifio Hteam- 
smi'S. Ltd. (1920), Q. II. 65 8. C. 148. 
—CAN. 

483 ii. . 1 - A1 aroiip.smkai;lt 

V. Canadian National Uvs. (1926), 
Q. It. 42 K. B. 355.--CAN. 

488 i. Caused by act of alranger.] — 

If an accident is due to the train leaving 
t he inctals, primd fade the ruihvay oo. 
is guilty of negligence. If an aeeldent 
is caused to a train by evilly-diHpoNf'd 
persons over whom tho railway co. 
had no contro! or aii.v reason to antici- 
pate that tliey intend(?d to carry ont 
their design in tho scc^tor In which tin; 
accident the railway co, will 

not l»<! liable for negligence or for 
damages . — ./ewan R\m Kuk'itry e. 
East Indian Jtv. Co. (1924), 1. L. Jt. 
51 Calc.. 861.— IND. 

490 li, Opening carriage 

door.] — Wldle a stnict car was backing 
up to a T»Iatforni which Ik had overrun, 
a pasfcicngiir opened orm of the roar 
doors without the knowledge of the 
conductor or motonnan. Tho 
which opened outwards 8c projected 
over the platform, struck pltf., who was 
Ktanding on tbo platfonn waiting for 
a ear. q’he conductor was luHide t he 
cur collecting fares, & had left the door 
unhx:ked & unguarded, although tlie 
moUirman had Infonned him that he- 
W’as going to back up : — Held ' defts. 
were liable. — Odegaard v. Winnipico 
KLE fnuic Co., 11927) 4 IL L. R. 387 ; 
[1927] 2 W. W. R. 589 ; 36 Mon. L, R. 
692.— CAN. 

497 ii. IJrirer of omnihiia atoop- 

ing daum io rrnover lirketH on floor.] ■ 
Bradley r. Ueu. Bus Co., [19281 
N. Z. L. R. 204.— N.Z. 

601 f. Vasaenger injured hy ( 

audden stopping of train.] — Tho fact • 
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that a passtmger wtir injurt'd because 
of the sudden stopping of a railw'uy 
train establisbes a primA facie, case of 
negligence against llie railw’ay co. : & 
in iu-der to ridnit that presumption It. is 
not enough for the co. to show that the 
tmJn was neoessarlly or reasfmably so 
stopped becauHo, e.g., there was an 
obstruetion on the tmek. It must also 
simw that it was not i>eeaiiHe if Its 
negligenee tliat the obstniction got 
thei'o. — Vivian v. Britihji Goi.l’MDIa 
Eleotrui Ry. Co., (1930] 1 W. W. U. 
791 ; 3 i). L. R. 892 ; 42 It. C. R. 423. 
- CAN. 

612 i. Act done in course, of 

employment ] a passengiT upon 

a Boutli -bonrid car of an electric street 
ry. CO., giM <dT at a atopping phwo, & 
eroRsiug beldnd the car, atUmipUal to 
luisH over tho rails used by t.he north - 
ijound cars, 8r was struck by a car ik. 
injured, S^l(^ bad followed tbo dli-cc* 
Uons given her by tbo comluetor of 
the soulli-bmitid car ; — lieJd . ; i>ltf. 
was entitled Io reijover. 'Phe way 
pltf. was dire<9< (j to take was ilangerous 

this was knov.'ii U) the c.mifhjetor. — 
Forster v. Toronto Ry. Co. (1921), 
67 D. Jj. R. 441 ; 51 O. L. R. 13li.— 
CAN. 

PART V, SECT. 2, SUB-SECT. 3. 

k i. - fiye-law prohibiting 

passengers from riding on ear plat- 
forms.] VVbei'e it was proved that 
pll.f. could not, by exendse of reaspn- 
uble care, have avoided the aechhuit, 
that there was standing room Inside 
tbo <’ar, but standing passi'iigers 
preveriled him from going in Held ; 
pltf. was entitled to recover. — K imk 
x\ Hamilton Radial Klectuto Ry. 
Go. (1921), .50 O. I,, li. 113; 04 

r>. L. R. 101 - CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

537 il. .1- Pltf. alb ged Mint 

be had been injured by falling from a 
train of defts. in which be was a 
passenger, Ik. cbaigr-d negljg(*nce of 
(lefts.’ servants In leaving <u)en tlie 
vestibule door of a ear, Uiroiigli vvbfeh 
be fell. To tb<! (nn‘Kri()ii “ lu wJiat did 
the negllg(‘nc.(/ eoii.HlKt ? ” Mu'. Jury 
answen-d : “ Hy the south side of 

n.-ar end of seeond-ebisH enr by traF> 8r. 
door of veslibnle being open Held : 
tlii-i answer, making Mie negligence Mie 
“ Ixdng oj»en ” of Mie door, 8i. not the 
ojiening or b-avlng of it (*pen, ik not 
indicating who opened it or htft It 
o]M:n, wfiK not a finding upon wlih'.lj a 
Judgment f»*r pUf. (jonld be based. - 
Ai.r:XA.vT»Eit v. Ga.n’adtan Na'I'idnai. 
Hy., |I9.';o1 :i JJ. I.. ll. MO ; .36 C. li. C. 
401 ; 65 G. J.. H. 102. - CAN. 

PART V. SECT. 2, SUB-SECT. 5, 

p. Add revsd. (1920), 48 O. L. R. 
386 ; J9 O. W. S. 221.” 

p I. Train atopping before reaching 
stfUion — AVi duty to warn paSHcngerH.] — 
Grand Trunk Ry. Go. of Canada v. 
Murphy, [1924] 1 D. L, R. 460 ; [19241 
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560 . Add, Annotation : — As to (2) Refd. Sharpe v. 
Southern By. (1925), 133 L. T. 693. 

560a. Warning not heard by passenger — 

Passenger asleep.] — Pltf. was a passenger on 
defts.’ railway G. by a train which arrived 
at that station while it was still daylight. 
Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shoutecf to 
the passengers U) keep their seats, but pltf., 
who was asleep, did not hear him. On waking 
pltf. realised that he was at G. station, A 
fearing that he might bo carried on, got out 
in a huny without looking to see what he 
was stepping on. 'riiere being a drop of five 
feet from the carriage door to the ground, he 
fell & was injured: — Held: even if in the 
ciicumsbmces defts. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
imt in getting out without looking where ho 
was going was contributory negligence, & 
defts. were not responsible.— Shajipe v. 
Southern By. Co., [1925] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 183 L. T. 093 ; 09 Sol. Jo. 
775, 0. A. 

671. Add, Annotation : — Distd. Shai*pe v. Southern 
By., [1925] 2 K. B. 311. 

572. Add. Annotation: — Refd. Sharpe v. Southern 
By. (1925), 133 L. T. 093. 

673. Add, Annotation: — A.9 to (1) Consd. Sharpe 
p. Southern By., [1925] 2 K. B. 311. 

578. Add, Annotation: — Apld. jiroome v. Agar 
(1928), 138 L. T. 098. 

579a. S, P, Whitehouse v. Midland By. Co. 
(1800), 30 J. P. 700. 


697. Add, Annotation : — Apprvd. & Apld. Letang 
v, Ottawa Electric By., [1920] A. 0. 725. 

598a. .] — Applt. met with an 

accident on resps.* property by using some 
slippery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Besps. contended that applt. had been guilty 
of contributory negligence, & that the ma&im 
“ Volenti non fit injuria ** applied to prevent 
her from receiving compensation : — Held : 
unless reaps., who had invited applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the 
extent of the danger which she was incurring 
that she resolved to undertake the risk, 
the defence of “ Volenti non fit injuria ” 
failed. — Letano v, Oti’awa Electric By. 
Co., [1926] A. C. 725 ; 05 L. J. P. C. 153 ; 
135 L. T. 421 ; 42 T. L. B. 590, P. C. 

598b. Whether escalator dangerous.] — 

Alexander v, City & South London By. 

Co. (1928), 44 T. L. B. 450, D. C. 

803. Add. Annotation : — As to (3) Refd. Montreal 
City V. Watt & Scott (1922), 128 L. T. 147. 

605. Add. Annotation : — Refd. Nunan v. Southern 
By., [1923] 2 K. B. 703. 

609. Add. Annotation : — As to (2) Consd. Sharpe v. 
Southern By., [1025] 2 K. B. 311. 

620. Add. Annotations : — As to (1) Refd. Phillips 
r. Britannia Hygienic Laundry Co., [1923] 1 

K. B. 539; McGowan r. Stott fl923), 99 

L. J. K. B. 357, n. 

629. Add. Annotation .• — Refd. Gaylor & Pope v. 
Davies, [1924] 2 K. B. 75. 


8. 0. It. 101 ; 20 Can. liy. Caa. 398.— 

CAN. 

q 

as Uio ciitranco doors of a slrtud. oar 
aiTj opou while the car Ih lyttinding iii- 
a landiiitc place llioro is an 

Implied invitation extended to in- 
t>ondini; paeseiiKer to outer the car, 
& it 1» tno duty of the eondiictor in 
oliHi’KO of the cai’ to ullord them a 
roiisonablo onportiinlly to do ko In 
safety. He is therefore ue^Hip^ut in 
piviiiK the siffnal to start the car l)of(»re 
tho eiitrauot* doora are closed & all 
pcivons attempting to hoard tho ear 
are safely ou. — W il««on r. Winnicko 
lOLKCTItic Ry. Co., U022J 2 W. W. R. 
010 ; 68 D. L. R. 017.— CAN. 

8 i. Vntuiuctor not an plat- 

/orrn.j—A tramway conductor, us the 
car was uiipruaehiut? a ** stop If 
itniulivd *' station, went on to the ton 
of tho car to ehan(^ the screens wlilcb 
showed the destluatliin of tho ear, 
haviii}? Hutlstled IdUHelf that there was 
no one who wished to hoard tlio car, 
ik, that an idde^ly woman inside the 
car, tho only posseugt'r, sliowed uo 
stgrn of wishiiiif to Bet off. The 
passeiiBor, wiu) thouBiit she had griveu 
a signal to stop, stepned on to the 
footboard & was jolted off after the 
car had passed the station, & was 
Injured : — Jhld : uo blamo attauhial 
to tho conductor, & tho acoident was 
due to the fault of tho iiasseiijft'r. — 
(UiAY r. Glasgow Coiirx., 11926J S. C. 
907.— SCOT. 

584 V. I'ussmoer tttroum doum.] 

— Held : there wiis nogligenoo on the 
part of defts.* servants, He deft, liable 
in dannmes. — Guilday v. Winnipeg 
Elkctrio Hy. Oo.. r 1 9221 3 W. W. R. 
498 ; 70 D. L. It. 617.— CAN. 

ti. Paaaenoer steppinp from moving 
oar — Accident avoidable, by exercise of 
reasonable, care bu carrier. | — GmmN 
V. Cape Breton Electric Oo. (1921), 


63 D. L. R. 261 ; 66 N. S. It. 19.— 
CAN. 

i ii. In contravention of bye' 

law.\ — Ill'll: a contravention of an 
absoluto statutory provision preelucled 
a uluiru for dninages. — Hill v. Grand 
Thunk Rv. Co. (1922). 62 (). L. K. 
508.— CAN. 

u i. Whal isdanoerous condition. J 

— Eliaott V. Toronto Transporta- 
tion Commission. [19271 1 D. L. R. 
269 ; 32 Can. Ry. Cas. 200 ; 69 

O. Ii. R. G09.- CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

586 ii. .1 — Deft. co. srrjitnitously, 

& for her own convenience, carried 
1)1 (,f. some four hmidrod yards past a 
stallon, where she was allowed to 
alight. At l.lds place the Bi*ound was 
not level, ^ a perooii UvjuB’ along the* 
line hud been permitted for his own 
eouveiiieneo to lay down ou the right 
of way a platfurin, one end of which 
rested ou a plunk, descended 

safely to the platform, but in poHsing 
from it sho fell & was Injured, owing, 
as alleged, to some ilefeet In the eon- 
dltiou of the plank supporting it : — 
Held : the eo. was not liable. — BcRKE 
r. British Columiua KLKcnuc Rv. 
Co.. Ltd. (1900), 7 B. C. R. 8.L— CAN. 

692 ii. .1— Where a 

passenger, arriving at a station at 
night, walked along a platform, not 
Intended but fro(|uently used as a 
moans *»f t*xlt, but which was not in 
any way gu.iided, &, after leaving tho 
platform, fell uto an excavation In 
tho railway c«) 's grounds & was 
injured ; — Held : the oo. were liable. — 
Oldiuoht c. Grand Trunk Uy. Go. 
OF Canada (1895), 22 A. R, 280.— CAN. 

sa. IVaitina room — rassage leading 
to '* Ladies Toilet " — Untighied un- 
locked door opening on to stairs to 
basetnent .] — Pltf. *8 wife entered a 
passage leading from a walling room, 
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above tho entrance to which were the 
words “ Ladies Toilet.” Tho passage 
had three doors leading off It on the 
left. Tho first was appartmtly that 
of a private office, the second was 
marked ” Ladies Toilet ’* but was 
locked, & tlie third, a few feet beyond, 
was standing open. 'I’here was no 
artiticial light in tho passage, & tho 
daylight was waning. I’ltf.'s wife 

f inssed through tho open doorway & 
mmodiatciy fell domi ix llight of stairs 
into tho basement below, & was 
severely injured: — Held: the third 
doorway was a trap or eoncoaled place 
of danger, & w'os a place to which pltf.'s 
wifo might reasonablv liavo been 
expected to go in the belief, roasonably 
ontc'rtalucd, that she was entitled or 
Invited to do so. — Knovvlton v. 
Hydro ELKcnuio Power Commission 
OF Ontario, (19261 1 D. L. K. 217 ; 58 
O. L. R. 80.— CAN. 

sd. Doors lending from — Duty 

of carrier.] — The public cannot assume 
that access is allowed through all tho 
doors opening Into or leading Into or 
leading out of a waiting room. When 
the doors intended for public use are 
indicated, failure to put on the other 
doors notices that ingress through 
them Is forbidden does not amount to 
licgUgimce ; on the contrary, tho 
absence of any notice should put the 
public upon inquiry whether it should 
attempt to open these doors & to 
roceed further into a place where it 
as no business. But, even if failure 
to keep such doors locked mav amount 
to negligence, the carrier will not bo 
liable for an accident to a passenger 
where the cause of tho accident was 
the passenger’s ow’U want of caution in 

S rocoeding beyond such a door In tho 
ark & in a strango place. — Canadian 
National Rys. Co. v. Lepaoe, [1927] 
3 D. L. R. 1030 : [1927] S. O. R. 575.— 
CAN. 
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638. Add, Annotaiions : — Refd. Pratt v, Patrick, 
[1924] 1 K. B. 188; HaUiweU v. Venal)les 
(1930), 99 L. J. K. B. 353. 

645. Add, Annotation : — Refd. Mersey Docks & 
Harbour Board v, Procter, [1923] A. O. 253. 

662. Add, Aniiotaiion : — Refd. Bully- Arnell, etc. 
Co. V, R., [1922] 1 K, B. 599. 

680. Add, Annotation : — Refd. Calico IMnters'' 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 51. 

681a. Accident in booking-hall.] 

Rogers v. London, Midi^nd & Scottish 
Ky. Co. (1930), 40 T. 1.. R, 23S ; 74 Sol. Jo. 
123 ; 94 J. P. Jo. 155. 

683a. Necessity for submission to Ratos 

Tribunal of schedule for standard season 
tickets.] — Re Standaud Ciiau(?hs Schedules, 
No. 1323a, post, 

683b. Season ticket rates —Continuation of — 

1921 Act, s. 34.] — Southend Cokpn. r. 
London Midland tV: Scoitish Ry. Co, 
(1927), 19 By. Can. Tr. Cas. 2](). 

684. Add, Annotations: — Consd. Fagan v. (irtxiii 
& Edwards (1925), 70 Sf)l. Jo. 185. Refd. 
Nunan Southern Ry., [1924] 1 K. H. 223. 

685a. Railway company — Whether applic- 

able — Action uider Fatal Accidents Act, 
1846 (c. 93).] — Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for persomil injury shall not 
exceed a certiun sutii, is killed by the ncgligtUKH* 
of tlie co.’s serviints, the* damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agree<l sum. — 
Nunan v. Southern Ry. Co., [1924] 1 K. B. 
223 ; 93 1;. J. K. B. 140 ; 130 L. T. 131 ; 40 
T. L. R. 21 ; OS S<d. Jo. 130, C. A. 

AnnoUiliinis : — Consd. Thoiap.son v. L. Nf. & :fy. 

1>8 h. J. K.. li. 81'). Refd* v. Southern Jle, 

IIU.TI] 2 K. H. ion. ! 

685U. Injury on journey by special j 

train. }“-PItf. was (Tigaged a.s a workinan ! 
b)^ contractoi's to the Ministry of Health for 
the construction of a rcuul near 11., & the 
Ministry made with deft, railway co. arrange- 
ments for a special train to take pltf. it other 
men from C. to IJ., a disLince of twenty-six 
miles. Pltf. received from his employees a 
voucher which was mldress(Kl to the booking 
clerk & which contained these words ; “ On 
surrender of this voucher plciise supply the 
bearer with a return workman’s ticket to 11. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman’s train.” 'I’he voucher, on 


PART V. SECT. 2. SUB-SECT. 11. 

p 1. .J — The form of 

contract or shippintj order uned by a 
ry. CO. In connection \rith the trans- 
portation of live stock provided that 
an attendant should aocotnpaiiy the 
shipmoDt, but i^hoald not have the 
ri^rot to traveJ free? or at a lute 1 «;hm 
than the ordinary fare*, unless he had 
Eigned the npecial form of contract 
printed on the back of the shipping 
hill, which contained limitation.s as to 
claims for rntrsonsl Injuries siL*»taine.d 
while travulling- In an action to 
recover damagc.s for iriiiiries duriug 
transportation, due t.o the negligetiof) of 
the ry. oo.’s serranta ; — Held : the fact 
that the attendant had not paid any 
faro was due to the fimt that the ry. 
co.’s agent made no attempt to oolle<;t 
the fare, & the ry. co. was rospousible 
for the omission ; the attendant was 
a fuU-farc passen^r & not a tresptwscr 
Sc was entitled to recover damages. — 
Stewakt V, Gband Tbunk Pacikic 


presentation at the booking ofileo, was ex- 
changed for a ticket. One side of the ticket had 
on it { inter alia) the words : ‘ ‘ See back. Work- 
men. By special cheap train for the ‘ working 
classes.’ ” On tlie other side were {intt:r alia) 
the woihIs : “ Tliis ticket is issued subjec^t to 
the bye-laws, niles Sc njgulations of the Man- 
aging* Committee,” Sc “This ticket is issued 
subject to the conditions mentioned in the 
Managing Committ-ee’s Act (02 & 03 Viet, 
c. clxviii), Stc its use by the Jiolder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act containefl provisions 
/IS to tlie running of workmen’s trains on the 
particular railway witliin twenty miles of 
London, & limited the co.’s liability to £100, 
subject to certain conditions. ^ Pltf. was 
injured liy a collision between his train & 
another train. In an action for damages 
defts. admitted negligence, bub contended 
that the issue of the ticket created a special 
confcrfwt between themselves pltf. whereby 
their liability was liinited to £100. The ct. found 
th/it pltf. must be t.ak(.*u to liu.ve beem aware 
of the fx'nditions indoised on tiie back of the 
ticket. On the furtlier rpiostion wliether the 
terms (»f the contract a]>[)lied t-o the particulai* 
jom noy //c/d .* alt liough the t4ck(;t & tJio 
conditions on it had b- cn draR-tMl as applicable 
to a journey by a tniiu coining under the co.’s 
private Act-, Sc cont,aiiCMl no ndcreiice t-o sucli 
a jourruiy ;i» pltf.’s by a, sptsdal train U) a 
destination licyond twenty lllil(^s from Lmtlon, 
yet, in tbo case of a i'*assonger in the position 
of put., the condit ions we re a plain intimation 
that one (xindit ioii on wiileh (lu! contract; was 
made was tiiat tla^ ce.’s liability should bo 
limited U) £100, S: pltf. (x'Ukl recover no irmro 
than that amount. — Hearn v. Southern Uy. 
Co. (1925), 41 r. L, n. 305, C. A. 

685c. Time limit for making claim.] - ~ Pltf. was 
DMicived by d(;fts. nridtu’ a <;ontract to be 
carricnl in one of th'*u' stvamsliips. 4’he con- 
tract contairuMl a clause that the shipowners 
should not be liablr^ for loss, damage or delay 
to a paiisengei* or hi^. baggage arising from the 
act of Cloil, oi' from ciOLses of any kind beyond 
the carritT’s control, even though the loss, 
damage or delay miglit have been caused by 
the neglect or default of the shijxiwners’ 
servants. A subseiiuent clause proviiJed that 
no claim undiir the contract sliouJd be eiiforce- 
abJe against the shipowners unless a written 


PART V. SECT. 3, SUB -SECT. 1. 

651 ill. - - “ Another route 

adoptiul—LiainUfy for cstTHs fare.] — 
A TXJKHJXigcr a/U r purfiliJi.sing a 
from Agra to M. rm Aligarli C. 
discovered that if he lrave.lli;d U yonci 
Aligarh vm (i. Ik- Wfnild reach his 
dcHtJnatioij more euickly than l>y Uio 
route IruUcatcfl on the li(dud, uit hough 
ho woultl he t.nivolling by a longer 
route. Ho did iravid aocM»rdingly & 
on « 7 rival 71 1 M. lio was ruado to pay 
oxcosH fare. On suit for refund : — 
Held.: Indi7in Hailways Ojachlng 

Taiiir, r. 8t, applied to a paHHcngf.T who 
wab found tr/iveJling, eitluT in- 
U^ntiormlly or by mistake, by a route 
other than that inflicuted on tbo thjkot 
i<c not to a poEHcnger who bad arrived 
ut bis destlnatif)/!, & tbo c?aho was 
governed by r. C3 t^c tho oxcchb fai*o 
w7tH JUHtiacd. — 8 ix'KKTajiy ok Htatk 
KOH iNniA rv fkujveiL v. Murti 
Manoiiar (1928), I. L. It. .51 All. 391*.— 
IND. 


ItY. Co.. (19211 1 D. L. It. H81 ; 1 
W. VV. K. 473.~CAN. 

g i. .]— When one entrustH 

himself or bis praperty to iinotber to be 
curried, there is an implied c<jntr7iet 
that the traveller shall use ordluaiy 
euro in the transport, & in the abHcrico 
of special circumstances the fact that 
the passenger is the father of tbo driver 
has no sigiililcunce. — K f.v v. Kev, 
fl930J 3 D. L. It. 327 ; dalO. L. It. 
232.— CAN. 

PART V. SECT. 2, SUB-SECT. 12. 

•m. I*aHsen(jer siandiny on platform of 
moving car .\ — A passenger who leaves 
bis seat in a tramway cur & goes on txi 
t he platform, while the car is in motion, 
is not nccesMarily guilty of eontributory 
negligene#3 should h<! meet with an acci- 
dent while on the platform, tho question 
depending in each cane upon tho par- 
ticular eiKJumstaneea. — Buchanan v. 
Gl,u»oow Coiii'N., (1921 J S. C, 658.— 
SCOT. 
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notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of plif.’s hands was injured by reason of 
the negligence of defts.’ 6f3rvants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract : — 
Held: (I) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdcm getneris rule, tlie clause did not absolve 
defts. from Ihibility for pltf.’s injury ; (2) as 
Itf, had holed to give any written notice of 
is claim within the time prescribed by tlie 
contract, he was not entitled to recover. — 
JoNEB V. Oceanic Steam Navigation Co., 
[1924] 2 K. B. 720 ; 93 L. ,T. K. B. 1053 ; 132 
L. T. 207 ; 40 T. lu li. 847 ; 09 Sol. Jo. 100 ; 
10 Asp. M. L. C. 432. 

688 . Add. AnnoUtUon : — Refd. l^^nfon v. Southern 
Bail way, [1931 ] 2 K. B. 103. 

889. Add. Aunolaliona .•—Refd. Nunan v. Southern 
Ry. (1923), 130 L. T. 131 ; Hearn r. Southern 
Ry. (1925), 41 T. L. R. 305. 

695. Add. Aimofntion^H : — Consd. Thompson v. 
L. M. A S. By. (1929), 98 L. J. K. B. 015. 
Refd. Nunan v. SoutiKun By. (1923), 130 
L. r. 131. 

696a. - CondUions ascertainable by 

reference to lirne-table.j -Pltf., who could 
not read, had an excursicfn tichet taken for 
her by her niece on the 1 iCe of which weiM‘ 
pi*ini('d the w ords : “ Kxcursion. For con- 
ditions se(‘ back ; Sc on the back was a. 
notice thai. the tick(.‘t was issued subject to 
the conditions in the (l(*ft. co.’s tiinc-tablcfl Sc 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subjeid to the corulil ions shown in the com- 
pany’s current tiJn(‘-tiiblCvS. Hie tiiiie-tablcs, 
winch ciiuhl b(‘ olita.incd for sixpence each, 
slated ; “ I’xcursion tickets . . . fire issued 
suliject to the general regulations Sc to the 
condition tlmt (he holders . . . shall have 
no rights of atiion against the co. . . . in 
respect of . . . injury (i'ahil or otlierwise) . . . 
however caused.” A special jury found that 
an accident to tlie pltf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps U> biing the condit ions t-o 
the notice of pltf. & answered ” No,” Sc 
awai'ded damages. Aj'guineiit was then 
allowed w hethej' the jury could so lind, Sc it 


was held that as a matter of law when the 
^ ticket was accepted the contract was com- 
plete, A therefore there was no evidence on 
which the jury could find as they did ; — Held : 
(1) the fact that pltf. could not read did not 
alter the legal position ; she was bound by 
the special conti’act made on the excursion 
ticket on the acceptance of the ticket ; & the 
indication of the special conditions by 
reference to the time-tables was sufficient 
notice of their existemee & contents ; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law applicable to the 
conditions upon which thet icket was issued, &; 
those conditions negatived the right of pltf. 
to recover damages. — Thompson v. London, 
Midland Sc Sco'msii By. Co., [1930] 1 K. B. 
41 ; 98 L. J. K. B. 015 ; 141 L. T. 382, C. A. 

Annofalimi: — As to (1) Apld. Penton v. Southern Railway, 
[1U;U3 a K. B. 103. 

695b. Plaintiff unable to read.] — 

Thompson v. London, Midland Sc Scottish 
Ry. Co., No. 005a, ayite. 

095c. Whether question of law or 

fact.] — Thompson v. London, Midland Sc 
Scottish By. Co., No. 095a, ante. 

695d. .] -Defts., a railway co., 

issued to ptirsons asking for tickets between 
certain hours of the day between certain 
stations return day tickets at a reduced rate, 
whether sucli rate was demanded dr not. On 
the front of those tickets were the words, 
legibly Sc clearly printed in la,x»ge letters, 
“For conditions see back,” Sc on the back 
was printed a condition exoriorating the co. 
from liability for injury to the holder of the 
ticket, hf>wtiver caused, l^ltf. asked for 
” Waterloo return,” & was supplied with one 
of these tickets, which be accepted without 
objection. He was injured on the journey 
through the alleged negligence of defts.* 
servants : — Ildd : in tlie abstmee of proof 
that pltf. actually knew of this condition, 
defts. must show t4ia.t they had taken 
reasonable stijps to bring it to his nf>tice, but 
on the facts there was no evidence fur a jury 
that they had not done so. — Penton v. 
Southern By., [1931] 2 K. B. 103; 100 
L. J. K. B. 228 ; 144 L. T. 614 ; 75 Sol. Jo. 
100. 

696. Add. Annotation : — Refd. W.alpole v. Canadian 
Northern Ry., [1923] A. C. 113. 

703a. .] — Metropolitan Ry. Co. v. 

Great W*estpirn Ry, Co. (1880), 3 T. L. R. 
113. 

704. Add. Annnfationa : — ^Refd. Paterson Zochonis 


PART V. SECT. 8, SUB-SECT. 6. 

688 V. .1— yicM; ill 

vit>w of tho of tbo typo In 

which tht' coudltion W'us prliiltnl the 
al)8t'U<‘e of any Uovico to draw uttonlion 
to it, dofl^, Imd not taken rnaj«ionul>lt* I 
iiHioiih to hrinis it to pursnoi’a notice. — 
WuxiAMsoN r Noutii or bootij^nd, 
ETC. Navmmtjon Co., [lUlOj 8. C. 
554.~SCOT. 

p I, ' In an 

fiction I)y a pawscnifcr oimliist a i y. <mi. 
to iHH'ovor datnaRi^a for personal Injury 
BUHtained by him while tin veiling .on 
one of their tmlns, defenders nmin- 
talncd that, under the eonfmet of 
carriage, they were exempt from lia- 
bility. the iiecldent occurred, 

pursuer 'vus tmvcllli t on a pleasure 
par'y ” tieket, .hsued at a farti less 
than tlie ordijuir> fare. The ticket 


bore on the front, in legible print. “ See 
Buek,” & on the bock, also in legible 
ju’iul., ** 'rills t i(!ket Is issueil .subject to 
tlie Genera! Notices, Kegulntioiie, & 
Conditions In the co,*s cnmnit Time 
Tables iS: Jtill.s.” Defenders’ current 
Time 'rabies contained a section headed 
•• Geio’ial Notices, Itcgidatioii.s, & 

. Conditlou,” >Yhleh included a condition 
j that the holder of a ticket Issued at a 
laie less t.han the ordinary fare should 
liaM* no light of action against the ett. 
in respi ct of injurv, however caused. 
I’nrsiier admitted That he knew that 
there was printing on the back of his 
licUet. tSt that he tiiiist have reiwi what 
was printed on the bock of a siniilar 
ticket when travelling on previous 
occasions, but deponed that what he 
read bad convoyed nothing to him ; — 
licltl : tile condition formed part of 
the oontiuct, in respect that the 

8 


refenmee of the ticket to the conditloiiB 
In defenders’ time tables was reasonable 
notice of their existence & tf^rms, & 
further, as pursuer knew there was 
printing on the back of the ticket, 6: 
ndinitted that at some time lie must 
have read the printing, bo must Ikj 
taken to have kiiowm that it referred 
to eoiiditlons. Defenders assoilzied. — 
<iRAV r. L. &; N, K. Kv. Co., (19303 
8. C. 989.- SCOT. 

Q i. .3 — Gkand 

Trunk Pacii-ic CJoast S.S. CXi. v. 
Simpson (19*22). C3 S. C. R. 361 ; 65 
D. L. H. 614 ; (19223 2 \N . W. Ik 320. 
—CAN. 

B i. N. P. Erickson r. Ca.nadian 
PA tnrnc IlY. Co., Waistkap c, Cana- 
dian Paoifio Rt. Co, (Sask.), (1928] 
1 D. L. K. 29 ; [1927] 3 \V. W. R, 749. 
-CAN. 
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V. Mder Dempster, [1928] 1 K, B. 420; 
Pratt V. Patrick, [1924] 1 B. 438. 

724, Add, Annotation : — As to (1) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429. 


725. Add, Annotation : — ^Refd, Baker v, Dalgleish 
Steam Shipping CJo. (1921), 120 L. T. 482, 

764. Add, AnfuMion: — Refd. Poland v, Parr, 
[1927] 1 K. B. 236. 

765. Add, Annotation : — Refd. Poland v, Parr. 
[1927] 1 K. B. 236. 

776. Add, Annotationo : — Refd. Percy v. Glasgow 
Corpn., [19221 2 A. O. 299 ; Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364; Be Carroll, 
[1931] I K. B. 317. 


777. Add, Annotation : — Refd. Percy v, Glasgow 
Corpn., [1922] 2 A. C. 299, 


7811a. .] — ^Where a passenger on a 

tramcar makes a sufficient & proper tender 
of his fare Sc the conductor mistakenly 
refuses to accept it Sc has him arrested under 
a bye-law, which authorises the conductor, 
if a passenger’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name Sc 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment. — P ercy v, Glasgow Corpn., [1922] 

2 A. 0. 299 ; 91 L. J. P. C. 187 ; 127 L. T. 
601 ; 86 J, P. 201 ; 38 T. L. K. 722 ; 66 . 
Sol. Jo. 556 ; 20 L. G. K. 605. 


Part VI. — Carriage of 

804a. Luggage put in luggage van — By order of 
official.] — Ehinoek w. South -EASTB itN & 
Chatham By. Co. Sc Pullman Car Co., Ltd., 
No. 851a, poet 

811. Add, Annoiaii&fis : — As to (1) Refd. Elder, 
Dempster v, Paterson, Zochonls, Griffiths 
Lewis Steam Navigation Co. v, Paterson, 
Zocbonis, [1924] A. C 622 ; Pratt v, Patrick, 
[1924] a K. B. 488; Halliwell v, Venables 
(1930), 09 L. J. K. B. 363. 

813. Add, Annotation : — Refd. Elder, Dempster v, 
Paterson, Zochonls, Griffiths Lewis Steam 
Navigation Co. v, Paterson, Zochonis, [1924] 
A. 0. 622. 

823. Add. Annotation : — As to (3) Folld, Yortper v. 
G. W. Ry. (1927), 137 L. T. 620. 

827a. Luggage put In compartment by porter — 
Passenger travelling in another compart- 
ment.] — Pltf., who had a third - class 
ticket, got a portcT to put his suit-case in a 
first-class compartment & travelled in 
another part of the train, third class, with 


Passengers’ Luggage. 

some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for its value : — Held : as the 
railway had failed to discharge the onus 
of proving that the loss of the hand luggage 
arose by reason of the negligence of the 
passenger, pltf. was entitled to recover. — 
Vosper V. Great Western Ry. Co., [1928] 
1 K. B. 340 ; 07 L. J. K. B. 51 ; 137 L. T. 620 ; 
43 T. L. R. 738 ; 71 Sol. .To. 606, D. C. 

.880. Add, Annotations: — Aa (o (1) Refd. Ehinger 
V. S. E. Sc C. Ry. Sc Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper v. G. W. lly. (1927), 
137 L. T. 620. As to (2) Refd. Ehinger v, 

S. B. Sc C. By. Sc Pullman Car Co. (1922), 38 

T. L. R. 078. As to (3) Consd. Ehinger v, 

S. E. Sc 0. Ry. Sc Pullman Oar Co. (1922), 38 

T. L. R. 678. 

881, Add, Annotation: — -Generally, Refd. Vosper 
V, G. W. Ry. (1927), 137 L. T. 620. 

833a. S. P, Harrison v, GiiKAT Western Ry. Co. 
(1875), 39 J. P. 312. 


PART V. SECT. 6. SUB-SECT. 1. 

•o. PuUing communication cord — 
Defences — Compartment overcrowded. 1 — 
A railway paRsenffor who pulls the 
emergreocy ohaiu because he finds the 
compartment crowded beyond the 
prescribed limit commits no offence 
under Indian Hallways Act. 1890. 
s. 108, merely because he does so for 
the additional reason of obtalnlngr the 
nam^ of certain passengers who used 
abusive language towards him. — 
EMPKROR V. POPATLAI. BHAlCHANt) 
(1929), I. L. R. 64 Bom. 326.-~IND. 


PART V. SECT, 7. 

b i. Refusal to obey con- 

duetor — Request unreasonable— Carrier 
liable .] — Raires v. British Columbia 
Bijcctbic Rv. Co. (1921). 70 D. L. R. 
738 : 30 B. C. R. 340.— CAN. 


g i. Removal exposing pas- 

senger to danger — Carrier liable .] — 
Hows V. Niagara St. Catharines & 
Toronto Ry. Co., (1926J 2 D. L. R. 
115 ; 80 Can. Ry. Cslb. 95 ; 66 O. L. R. 
202 ; revsg., [1924] 4 D. L. R. 339 ; 65 
O. L. R. 387.— CAN. 


ml. Removal exposing pas- 

stager to danger— Carrier liable .] — 
Hows V, Niagara St. CATHABimes ft 
Toronto Ry. Co., [1925] 2 D. L. R. 
115 ; 30 Can. Ry. Oas. 95 : 56 O, L. R. 
202.^AN. 


PART VI. SECT. 8, SUB-SECT. 1. 

o I. Sent back by returning 

steamer after arrival at destination — 
Carrier Habit.] — Smith v. Union 
S..S. Co. (1922), 68 D. L. R. 488.— 
CAN. 

PART VL SECT. 8. SUB-SECT. 2. 

806 i. Duggage plac^ in compartmerU 
with passenger — whetber company liable 
— Passengtr leaving carriage with door 
open.] — Pltf. ft her sister arrived at 
Euston Station of dofts.' raUway 
shortly after 6 p.m. in order to travel 
by the 6.10 p.m. train to H. Their 
luggage included two dreasing oases 
which they directed a porter to put In 
a carriage in which they bad reserved 
scats. The porter carried out these 
instructions ft ptaoed pltf.’s dressing 
case on the rack of a corridor carriage 
which was about the middle of the 
train. As the porter left. pltf. lifted 
down her case ft placed it on tbo seat. 
Having removed a book therefrom, the 
two ladies left the carriage, without 
closing the door, ft proceeded to a 
bookstall on the platform about the 
end of the train. Upon their return 
seven minutes later pltf.'s dressing case 
had disappear^ Held .* the onus of 
itroylng mat the loss was due to 
negligence on the part of tbo XHUsengor 
lay upon the eo. Pltf., by leaving her 
dieasing case unprotected in a carriage 
with the door open, was not guilty of 

9 


such ncgligonco as would exonerate the 
CO., who were, acoordingly. liable for 
tbo loss. — C arr p. London, Midland 
ft Scottish Ry. Co. (1931 ), N. I. 94. — 

IR. 


PART VI. SECT. 7. 


sp. Duggage left uHih porter — Pas- 
senger telephoning for car. J — A passenger 
arrived by train at a railway station 
with heavy luggage in the van ft 
lighter articles accumpanylng her in 
tlio compartment. A 11 the luggage was 
taken on a barrow by a porter to a 
oah>stand in the station, where the 
passenger expected to bo met by 
friends with a car. Falling to And 
them, she went to telephone to them, 
leaving the luggage in (charge of tlie 
porter along with her two young 
children. Jn her absence the porter 
left the luggage unattended, & a thief 
having got rid of the children by a 
devioe, stole the lighter articles. In 
an action by the passenger against tho 
railway co. : — Held : tho co. was 
liable. In respect that its liability as 
carrier of passengers* luggage lasted 
until the passenger, using due diligence, 
had been afforded a reasonable 
opportunity of taking delivery of the 
luggage ; ft here it was not proved 
that the passenger had failed to 
oxerdfio due diligunoe. — Parker v. 


L. M. S. Rt. Co., fl9S0) S. C. 822.— 
SOOT. 
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851a* .1 — who waa a pas- 

senger with a ticket from Paris to London 
via Dover, & thence by the railway of deft, 
railway co., took an additional ticket from 
the second defts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover A London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that CO. (lid aXi that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover pltf. took a seat in the 
Pullman car, but an oHicial refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the luggage vestibule 
at the end of the car. There was no evidence 
in whose employment the official was, or as 
to the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the 1 linage was unloaded by the 
Pullman car oMcuds, but pltf.’s suit-case 
could not be found. In an action against 
both cos . : — Held : as a railway co. contracted 
as insurers of passengers’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as thci ‘0 was no evidence that lack of care, 
if any, by the Pullman Oar Co.’s officials in 
unloading had contributed to the loss, the 
I^ullman Car Co. were not liable. — EraNOER 
V . South-Eastern & Chatham By. Co. 
Pullman Oar Co., Ltd. (1922), 38 T. L. R. 
078 ; 66 Sol. Jo. 633. 

861b. .] — Sjecial contract, 

entered into betw^een a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 


loss of baggage ** under any circumstances 
whatsoever : — Held : such a stipulation 
covered the case of wilful default & mis- 
feasance by the shipowner’s servants. — 
Taubman V. Pacific Steam Navigation Co. 
(1872), 26 L. T. 704 ; 1 Asp. M. L. 0. 836. 
AnnoUdions .*---Ooiuid. Price v. Union Llshtera^e Oo. (1904), 
73 L. J. K. B. 222 ; TraTora v. Cooper, [1915] 1 K. B. 73. 
Beld. The Pearlmoor, [19041 P. 286. 

862* Add. Anneiation: — Generally^ Retd. Albe- 
marle Supply Oo. V, Hind, [1928] 1 K. B. 807. 
868> Add, Annotation : — ^Apld* Thompson v, L. M. 

& S. By. (1929), 98 L. J. K. B. 615. 

855. Add, AnnoUxtum : — Ae to {!) Retd, Penton v. 
Southern Railway, [1931] 2 K, B. 103. 

857. Add, Annotation : — Ae to {!) Refd. Brown v. 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 

858. Add. Annoiatione : — Consd. Werner v, Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 673. Rcld. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Ixjwis Steam Naviga- 
tion Co. V, Paterson, Zochonis, [1924] A. C. 
522. 

868. Add, Annotations : — Refd. L. N. W. By. 
V, Neilson, [1922] 2 A. C. 263 ; Nunan v. 
Southern By., [1923] 2 K, B. 703 ; Buerger 
V, Cunard S.S. Co., [1926] 2 K. B. 046 ; The 
Refrigerant, [1926] P. 130. 

866. Add, Annotations : — Consd. Ehinger v. S. E. 
C. By. & Pullman Car Co. (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern By. 
(1925), 41 T .1#. B. 305. Consd. Thompson v, 
L. M. & S. By. (1929), 98 L. J. K. B. 015. 
Refd. Nunan v. Southern By., [1923] 2 K. B. 
703. 


Part VII. — Carriage of Animals. 

886, Add. Annotation: — Refd. G. N. By. v, L. E. P. Transport & Depository, [1922] 

L, E. P. Transport. A: Depository, [1923] 2 2 K. B. 742. 

K. B. 742. 893. Add. Annotation: — Refd. G. N, By. v. 

L. E. P, Transport & Depository, [1922] 

890. Add. Avnoiation : — Refd. G. N. By. v. 2 K. B. 742. 


Part VIII. — Carriage of Explosives and Dangerous Goods. 

896, Add, Annotation : — Consd. G. N. By. v, 2 K. B. 742. As to (3) Refd. Trausoceanica 

L. E. P. Transport & Depository, [1922] Soc. Italiana di Navigozione v, Shipton, 

2 K. B. 742. [1923] 1 K. B. 31. 

896. Add. Annotations As to (1) Consd. G. N. 896a. .] — Great Northern By. Co. v. I.. E. P. 

By. r. L. E. P. Transport & Depository, Transport & Depository, Ltd., No. 234a, 

[1922J2K. B. 742. As fo (2) FoUd, G. N. By. ante. 

V. L. E. P. Transport & Dojmsitory, [1922] 


PART VI. SECT. 8, SUB-SECT. 4. 

d I. Sjieeial conlntct.) — Held : It 

wa8 a valid' oniiwor to pltf. *8 action 
that she bad anRontod to oo bound by 
the contract relieving the (jarrior from 
liability. — Fennell v. Montreal S.S. 
Co. (1876), 8 Nftd. L. R. 184.-~NFLD. 

d il. C(mstnudion.y — 

Dixon v. Hichelibo Navtoation <!Jo. 
(1880). 18 8. O. R. 704.— CAN. 


e I, .1— £?eW; pltf. was 

bound by the oondltions. — wood v. 
ALLAN (1880), 13 N. S. R. (1 R. Sc Q.) 
477 ; affd. (1882), 15 N. S. B. (3 


R. & G.) 211.— CAN. 

865 iii. Inexperienced 

traveller,] — Held : pltf., a woman of 
scant education & imaooustomed to 
travel, was entitled to rcsoovor from 
deft. CO. notwithstanding a clause on 
her ticket limiting liability, 

as the clause had beou waived. &. there 
was a s{>ocial contract. — Tolkbton v, 
OUNARD S.S. Co,. [10341 3 D. L. R. 
356 ; 2 W, W. R. 027 ; 33 B. O. K. 
651.— CAN. 

PART VII. SECT. 3. 
w i. Animalg dying of oraenie 
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poisonina.] — ^Action against deft. ry. 
oo. dismissed, as there was no evidence 
connecting the oaiise of injury with 
any alleged negligence, & the oanso of 
the damage was purely a matter of 
speculation. — Turner v. Canadia.n 
PACinc Ry. Oo., [1923J 2 W. W. R. 
858 ; 60 D. L. R. 31.— CAN. 

b i. Unless loriilen notice of 

claim given at point of deHverv .} — 
Knioht-Watson Ranchino Co. r. 
Canadian Pacific Rt. Oo., [19211 
3 \V, W. R. 788 ; 68 D. L. It. 601 ; 
15 Sask. L. R. 1.— CAN. 
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Part IX. — Measure of Damages. 


905. Add, Annotaiion : — Reid. Patrick v. Kusso- 
British Gram Export Co., [1927] 2 K. B. 
535. 

910. Add, Annoiationa : — Consd. Patrick v, Busso- 
British Grain Export Co., [1927J 2 K. B. 635. 
Apld. Re Hall & Pim^s Arbitration (1028), 139 
L. T. 60 ; Banco de Portugal v. Wat^low 
& Sons, Ltd. (1931), 47 T. L. R. 369. Refd. 
Pinnock v. Lewis & Peat, [1923] 1 K. B. 690 ; 
Riley t?. Brown (1929), 98 L. L K. B. 739 ; 


Herbert Clayton & Jack Waller, Ltd. v. 
OUver, [1930] A. C. 209; DobeU (C. G.) 
& Co. V. Barber & Garratt (1930), 47 T. L. R. 
66 ; The Edison (1931), 47 T. L. R. 636. 
918. Add, Annotation: — Aa to (1) Retd. Patrick 
V. Russo-British Grain Export Co., [1027] 
2 K. B. 535. 

930. Add. Annotaiion : — Refd. Aronson r. Molga 
Holzindustrie A./G. Leningrad (1927), 32 
Com. Cas. 276. 


Part X. — Statutory Control of Carriers’ Business. 


954a. Side entrance to — Refusal to re-open.] — In 

deciding an application for the provision of 
reasonable facilities under 1854 Act, s. 2, & 
of reasonable facilities & conveniences under 
1921 Act, 8. 16 (1), the ct. must be satisOed 
that in refusing such facilities & conveniences 
the railway co. arc acting without due regard 
to the proper discharge of their obligations. 
& the facility or convenience asked for will 
not be ordered where it is only for the benefit 
of a special class of persons who form a small 
proportion of the travelling public. Where 
it is sought to Testore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was alTordod before, & the 
question will be decided on its merits. 

Therefore where an application was made 
for an order for the re-opening of a sub- 
sidiary side entrance to the stall cji of the 
Midland Ry. Co. at N, which had been closed 
in pursuance of a general policy of “ close J 
stations adopted by the co., & it was shown 
tliat only 16 per cent, of the passengers using ; 
the station, who were mainly season & w’cekly 
ticket holders, would be likely to use such 
entrance, & that no general public incon- 
venience existed, the ct. refused to make any 
order. — Nottingham Coupn. v. Midij^nd 
Ry. Co. (1922), 128 L. T. 539 ; 67 Sol. Jo. 
404 ; 21 L. G. R. 71 ; 17 Ry. /fc Can. Tr. 
Cas. 72. 

956. Add. Annotaiion : — Consd. Nottingham 
Oorpn. V. Mid. Ry. (1922), 128 L. T. 639. 

958. Add. Annotation : — A a fo (3) Consd. Notting- 
ham Corpn. r. Mid. Ry. (1922), 128 L. T, 539. 

960. Add. Annotation : — Refd. Bourneraouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 649. 

976a. Refusal to accept privately owned 

wagons.] — Where a railway co. is always ready 
to provide an adequate supply of wagons for 
the conveyance of coal from stations on their 
system, their refusal of an application that 
they should accept privately owned wagons 
does not constitute a refusal to afford reason- 
able facilities for the receiving, forwarding, & 
delivery of traffic on their railway, or the 
subjection of appets., or of the traffic in 
which they are interested, to undue or un- 
reasonable prejudice or disadvantage. — Chau- 
BiNOTOK, Gabdnkh, IjOckett & Co., Ijm. V. 


SOUTHBBN Ry. Co. (1920), 42 T. L. 11. 758; 
19 Ry. & Can. Tr. Cas. 1. 

980. Add. Annotaiion : — Aa /o (1 ) Consd. Clmrring- 
ion, Gardner, Ijockeit r. Southern Ry. (1926), 
42 T. L. R. 768. 

1010a. To continue former facilities — Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory injunction 
ordering that certain former facilities for 
receiving & running through passenger 
coaches should bo continued pending a 
decision as to the rights of the parties : — 
Held : this not being an application to 
restrain a threatened act, regard should be 
made to the balance of convenience, A upon 
the facts, no interlocutory order should bo 
made. — Great Central Ry. Co. v. London 
& North Western Ry. Co. (1922), 17 Ry. & 
Can. Tr. Cas. 89. 

1015a. Necessity for submission to Rates 

Tribunal of schedule for standard workmen’s 
fares.] — He Standard Chaucjbs Schedlti.ks. 
No. 1323a, •post, 

1025. Add, Citation : — aub noni. R. v. R ailway 

CoaiRS., 40 J. P. 35. 

1043a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from two 
collieries over the lines of three railway cos. 
at a charge equal to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordancf* 
with its practice with respect to other coal 
traffic. The now rate having been with- 
drawn, an application was made for a througli 
rate equal to the original charge : — Held : 
(1) the question of rebate had been rightly 
excluded in fixing the amount of the througli 
rate ; (2) the Railway Comrs. Jiad power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— Glen AVON Garw Coltjerie.‘3, Ivtd. t;. 
Rhondda & Swansea Bay Ry. Co., Great 
Western Ry. Co. & Barry Ry. Co. (1915), 
16 Ry. & Can. Tr. Cas. 65, C. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 
Stocksbridge Ry. Co. v. Great Centrai. 
Ky. Co. (1909), 13 By. & Can. Tr. Cas. 335. 


PART X. 

For CMOS decided by the Board of Railway CommlBBlonen for Canada, see, generally, Ratlwatb, Vol. XXXVIIl., 
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did not adjoin the canal obtained from the 
CO. easementa to erect valve houses on 


1051a* Congested route—AltematIve route 

avallable.l — Meld : (1 ) the proposed route was 
reasonable, & it was not sumcient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (8) although an arrange- 
ment between radlway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment. — Dkarkb 
Vaixey Ry. Co. v. Great Northern Ry. 
Co. & Great Cbntrai. Ry, Co., Lancashire 
& Yorkshire By. Co. v. Great Northern 
Ry. Co. & Great Central Ry. Co. (1014), 
16 Ry. & Can. Tr. Cas. 202. 

1058a. Terminal costs.] — Dearne Valley 

Ry. Co. V , Great Northern Ry. Co. &> 
Great Central Ry. Co., Lancashire & 
Yorkshire Ry. Co. v. Great Northern Ry. 
Co. & Great Central Ry. Co., No. 1051a, 
ante. 

1060a. Payment of rebate to trader.] — 

Glen AVON Gabw Collieries, Ltd. e. 
Rhondda & Swansea Bay Ry. Co., Great 
Western Ry. Co. Barry Ry. Co., No. 
1043a, ante. 

1072. Add. Annotation : — Retd. SandUands v. 
London, Midland & Scottish By. Co. (1927), 
20 Ry. & Can. Tr. Cas. 136. 

1077. Add, Annotation: — As (1) Consd. Damps 

Selsk Svendborg v. London, Midland & 
Scottish Ry. Co. (1929), 20 By. & Can. Tr. 
Oas. 07. 

1080. Add, Annotations : — As to (4) Refd. Bourne- 
mouth-Swanage Motor Road & Perry Co. v, 
Harvey, [1929] 1 Ch. 686 ; Farnworth v. 
Manchester Coipn., [1929] 1 K. B. 533. 

1006a. Regulation affecting one class of goods 

only — Lower rate necessary in public Interest,] 
— Pout op Manchester Warehouses, Ltd. 
V. Chesuirb Lines Cohmitteb, Great 
CENTitAL By. Co. & Great Northern Ry. 
Co., No. 1219a, post. 

1008. Add, Annotaiion : — As io (1) Refd. York 
Corpn. V. Leetham, [1924] 1 Oh. 667. 

1166a. Wharfage.}— By its Act a canal co. 

was precluded from cliarging for wharfage 
in respect of private wharves constructed 
under provisions of the Act, which empowered 
adjoining ownere to construct wharves on the 
banks of the canal. An oil co. acquired from 
the canal co. land adjoining the canal bank, 
under three conveyances, by one of wliich 
Uiey were obliged, by another empowered, 
to construct a wharf on a line beyond their 
boundary, so that the front part of the wharf 
should extend beyond the canal bank over 
the canal. On a wharf so erected the oil co. 
fixed A pipe & discharged oil in bulk from 
vessels lying in the canal. Competitors 
of the oil co. owUing land that was near to but 


the canal bank* dt discbarged their oil in the 
same way. The canal co.*b sched. of charges 
contained two classes of oil. As to the one 
it was stated that the rate was inclusive of 
a charge for wharfage, as to the other, that 
the rate was. for tolls only but that the use 
of the canal co.*6 wharves was free. The oil 
co. & their competitors were charged the 
same rates, which were less than the maxi- 
mum tolls for the use of the canal : — Meld : 
the oil CO. *8 wharf was not a private wharf, 
to which the wharfage rate was inapplicable, 
firstly because it was constructed, not under 
the powers conferred by the Act on adjoinmg 
landowners, but under the obligations im- 
posed as part of the consideration for which 
the land was ac(]iuired ; secondly, because 
the wharf, extending over the canal, was not 
wholly constructed on the land of the 
adjoinmg owner; therefore, the oil co. was 
not unduly prejudiced by being charged the 
same rates as their competitors who did not 
own land adjoining the canal. The Com- 
mission found as a fact that the canal co. 
did not, in certain cases, charge for wharfage, 
though they charged an inclusive rate which 
covered the use of their wharves. — ^Anglo- 
American Oil Co. v, Manchester Ship 
Canal (1929), 20 Ry. & Can. Tr. Cas. 45. 

1166b. Rebate on sidings rate.] — Upon a com- 
plaint of undue p^erence it was admitted 
that appcts., whoso works at S. were connected 
by a private siding with defts.* railway, paid 
the same rates as if their traffic used that 
station, while two of their competitors, whose 
respective works at B., ten miles from S., 
were also connected by private sidings with 
defts.* railway, received a rebate of 2^d. 
per ton oft the B. station rates on traffic 
similar to that of appcts. Appcts. called no 
evidence. The railway co., while submitting 
that the onus of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Fidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcts. 
at S. was in excess of the amounts include in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appcts.* com- 
petitors at B. after allowing for the rebate : — 
Meld: without deciding whether the onus 
had shifted to the railway co., but incliziing 
to the view that it had, the Fidcock principle 
had been properly applied in the dissection 
of the respective rates, & there was no pre- 
ference of appcts.* competitors. — Prbnticb 
Brothers, I/rD, v. London & North Eastern 
By. Co. (1926), 18 Ry. & Cam Tr. Cas. 177. 

1169. Add, Antwtation : — As to (3) Refd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 768. 

1171* Add. Annotation: — Refd* Prentide v. L. & 
N. B. By. (1926), 18 Ry. & Can. Tr. Cas. 177. 


part X. SECT. 8. SUB-SECT. 8-A. 

M, CUusificcOUm oausino preference — 
Validity of byedaw ,] — By OovomineDt 
Hallways Act, 1912, s. 24, the Oomrs. 
are empowered to demand tolls lu 
respect of goods carried upon the rail- 
ways. but subject to the proTirions of 
tbo Act, such tolls shall be charged 
equally to all persons, Sc after the same 


rate In respect of all goods of the same 
deeoiiptlon : — Held : certain bye-laws 
made In pursuance of the Act, which 
nlasslfled imported galvanised iron In 
8 dillerent olasa to iron of a similar 
nature manufactured locally. Sc which 

g rosedbed a toll of a higher rate for the 
nported than for looa^ mannfaotoied 
iron of the nature referred to, were not 
ultra vires. — H ardy'S, Ltd, v. Railway 
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Combs. fx)r Nbw South Wales 
(1928), 28 8. R. N. 8. W. 318; 46 
N. 8. W. W. N. 88.— AUS. 


PART X. SECT. 8, SUB-SECT. 8.— D. 

Dominifm RaUway Act, 1910, s. 818.1 
— B. (Canaduln PAcmo By. Oo. Sc 
MxLUBB) V. Btaxdell, (1928) 2 

W. W. R. 728.— CAN. 
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1175. Add. AnnoMion^ — HM. Sandilands v. 
London, Midland Soottisli By. Co. (1927), 
20 By. & Can. Tr. Cas. 136. 

1175a. Adoption of excoptlonal rates.] — 

PoKT OF Manchester Warehouses, Ltd. v. 
Cheshirb Lines Combotteb, Great Central 
By. Co. & Great Northern By. Co., No. 
1377a, post 

1184. Add. Annotation : — As to (1) Consd. Port of 
Manchester Warehouses v. Cheshire Lines 
Committee, G. C. By. & G. N. By. (1922), 17 
By. & Can. Tr. Cas. 54. 

1108. Add. Annotations : — As to (1) Consd. Prentice 
V. L. & N. E. By. (1926), 18 By. & Can. Tr. 
Cas. 177. Reid. Port of Manchester Ware- 
houses V. Cheshire Lines Committee, G. C. By. 
& G. N. By. (1922), 17 By. & Can. Tr. Can. 64. 

1210a. Injunction — Rate quoted but not 

actually made.] — ^Appcts. were owners of a 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manche^r Ship 
Canal Co. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A laive consignment of cigarettes 
was conveyed o\ er the Ship Canal to appcts.* 
warehouse, & wa*^ thence consigned to lx>ndon 
over the railways of resp. cos., who charged 
a rate of 107«. per ton in two-ton lots, this 
being the ordinary Manchester town rate, 
whereas for similar trafHc consigned from 
the warehouse of the Ship Canal Co. they 
quoted a rate of 54s. 6d., the latter being the 
Liverpool to London i*ate, which was governed 
by competitive shipping rates. Upon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred th>^ <%bove 
difference in rates was sought to be ju£;t>i6od 
by the railway cos. on the ground that, ‘he 
ports of Manchester & Liverpool being in 
competition, the lower rate was necessary in | 
order to secure for Manchestf^r in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & MancJiester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal C/O. 
& those which had passed out of the control 
of that co. : — Held: (1) both rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right dc intention of charging the same the 
ct. has jurisdiction to intedere by injunction 
without waiting till such chaise is actually 
made. — Port op Manchester Warehouses, 
l/TD. V. Cheshirb Ianes Committee, Great 
Central By. Co. & Great Northern By. 
Co. (1922), 17 By. & Can. Tr. Cas. 64. 

1224a. .] — Held : ** the discovery ' 

by the party aggrieved of the matter com- 
plained of ** in 1888 Act, s. 12, means dis- 
covery of the preferential treatment of 
complainants competitor, & not discovery 
of the evidence by which the complaint can 
be substantiated. — British Beinforcbd 
Concrete Enoineebing Co., Ltd. v. London 
&; North Eastern By. Co. (1928), 20 By. 
Sc Can. Tr. Cas. 78. 


1286. A'dd. Annotation : — Refd. Oharrington, 
Gardner, Lockett v. Southern By. (1926), 
42 T. L. B. 768. 

1287a. Contlnuanoe of fixed rate — Under sub- 
slftlna agreement — What amounts to agree- 
ments — ^An undertaidng given by a railway 
CO. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period : — Held : not an 
agreement fixing those rates within 1921 Act, 
s. 84. — Southend Oorpn. v. Ia)ndon Mid- 
Land A Scottish By. Co. (1927), 19 By. Sc 
Can. Tr. Oas. 216. 

1287b. What Is a fixed rate.]— A rate 

which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
Sc such a rate should be continued after the 
appointed day. if made under an agreement 
for valuable consideration, under 1921 Act, 
8. 34. — Cardiff Collieribs, Ltd. v. Great 
Western By. Co. (1927), 19 By. Sc Can. Tr. 
Cas. 202. 

Annotation : — Folld. Forest of Doan Freifirhfcers* AsBOon. v. 
Great Western Ily. Oo. (1928), 20 Ry. & Can. Tr. Cas. 13. 

12870. .] — Held : although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly traffic yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
Sc ascertainable with reference to a fluctuating 
standard may be considered as fixed by that 
agreement, the chargt^ payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration Sc should be continued 
under 1921 Act, s. 34. — R. & W. Paul, 
Ltd. v. IjONdon Sl North EASTEiiN By. Oo. 
(1927), 19 Ry. & Can. Tr. Cas. 228. 

1237d. Under special statutory provision — 

What amounts to special statutory provision.] 
— Southend Corpn. v. London Midland Sc 
Scottish By. Co. (1927), 19 Ry. & Can. Tr. 
Cas. 216. 

1237e. .]- A bill was promoted in 

Parliament to empower two railway com- 
panies to purchase jointly the railway of a 
third company, PolitionorH against the bill 
withdrew their opposition in consideration 
of the promoters agreeing to the insertion of 
a clause limiting the charging powers on the 
line proposed to be purchased. The bill with 
the clause so inserted was passed into law : — 
Held : charges were thercjby fixed under a 
special statutory provision, & were originally 
so fixed for valuable consideration. — Forest 
OP Dean Freighters’ Asbocn. v. Great 
Western Ry. Co. (1928), 20 Ry. Sc Can. 
Tr. Cas. 1.3. 

1237f. Originally fixed for valuable considera- 

tion — What amounts to.] — Forest of Dean 
Freighters’ Asbocn. v. Great Western 
Ry. Co,, No. 1237e, ante, 

1248. Add. Annotation : — Refd. Kownson, Drew 
& aydesdale r. G. W., L. M. & 8., L. & N. E. 
& Bouthem Rys. (1928), 19 Ry. Sc Can. Tr. 
Cas. 235. 

1245a. RoUIng stock *’ — Transit of empty 
wagons needing repair on change of owner- 
ship.] — Under the heading “ Bolling BUnik ” 
of Genera] Railway Classification of 


PART X. SECT. 4, SUB-SEOT. S. 

• i. Dom mat ineimdc coopsraoe 


tioek.] — Suthxrland-Innxb Oo. 
Grand Trunk Rt. Co. (1921), 
Oaa. Ry. Cha I28w— CAN. 
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sb. ** Scrap iron.**] — Brioos & 
Turivas V. C. P. R. (Ont.), 119291 1 
D. L. R. 609 ; 86 O. R. 0 . Ill,— CAN. 
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Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able ; if the cause of the transit is repairs 
only, the half-rate is chargeable ; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the fuU 
rate is chargeable. — London, Midland & 
Scottish By. Co. v, Incb Wagon & Iron- 
WORKS Co., Ltd. (1024), 131 L. T. 229 ; 40 
T. L. B. 661, C. A. 

1245b. ** Pipes, rain water & their connections, 
cast iron or steel — Include rain water pipes 
adapted for other purposes.] — Bownson, 
Drew & Clydbsdai.b v. Great Western, 
London, Midland & Scottish, LoNDoi^ & 
North Eastern & Southern By. Cos. 
(1028), 19 By. & Con. Tr, Cas. 236. 

1245c. ** Coal ** — Coal, coke & patent fuel.] — 
He National Gas Council of Great 
Britain Ireland’s Appeal (1927), 19 
By. & Can. Tr. Cas. 163, 0. A. 

1245d. “ Castings, iron or steel of light type '' — 
Includes cantilever wall brackets, l-^mall 
cantilever wall brackets, constructed so that 
one end of the top bar is let into the waU, 
are not “ cantilevera, iron or steel, as girders,” 
class 7, but “ castings, iron or steel of light 
type,” classes 13 to 17. — Amalgamated By. 
Cos. V. Associated Builders’ Merchants, 
Ltd. (1930), 20 By. & Can. Tr. Cas. 162. 

1246e. Alteration — When granted.] — The stand- 
ard charges based on the classification 
are not intended to bo the equivalent of the 
services rendered in each particular case. 
They are overall charges which the cos. ai*e 
prepared to make in all the circiunstanccs of 
all the articles in the classification. The cos. 
may make more profit out of one carriage 
than another. That alone is not a ground 
for transferring the article which is carried 
at the greater profit into a lower class. — 
WOOLWORTH & Co. V. AMALGAMATED BY. 

Cos. (1930), 20 By. & Con. Tr. Cas. 149. 

1245f. Publication — Addition of explanation to 
statutory olasslhcatlon.]— By 1921 Act, s. 28, 
the Ifates Tribunal have jurisdiction to deter- 
mine any question as to the class in which 
any article is classified, & by sect. 64 the 
railway cos. are required to keep for sale 
printed copies of the general classification for 
the time being in force. The railway cos. 
kept for sale two copies, one a literal copy, 
known as the Statutory Classification, in 
which the different articles appeai'ed accord- 
ing to their class, & another, a copy known 
as the Working Classification, in which the 
different articles appeai'ed in alphabetical 
order followed by the number of the class to 
which they b^onged. In the Working 
Classification were numerous explanatory 
entries inserted by the railway cos. but not 
foimd in the statutory copy. On an application 
to incorporate into the Statutory Classification 
the ex^anations in the W^orl^g Classifica- 
tion : — Held : granting the application, that 
the railway cos. had not contravened the 
provisions of 1921 Act, s. 64. — ^Amalgamated 
By. Cos. v, London Chamber op Com- 
merce (1930), 20 By. & Can. Tr. Cas. 167, 

1285. Add, AnnoicUiotis : — As io (1) Refd. G. W. 
By. V. Loing (1922), 39 T. L. B. 93 ; Trans- 
oceonica Soc. Italiana di Navigozione v. 
Shipton, [1023] 1 K. B. 31. 


1286. Add, Annoiaiums: — As to (1) Held. Trans- 
oceanica Soc. Italiana di Navigazione v, 
Shipton, [19231 1 K. B. 81; He Standard 
Chaises (Collection Delivery) (1926), 19 
By. Can. Tr. Cas. 53. As to (2) Consd. 
G. W. By. V. I^ing (1922), 39 T. L. R. 93. 

1287. Add. Annotations: — Consd. G. W. By. v, 
Laing (1922), 39 T. L. B. 03. Held. Trans- 
oceanlca Soc. Italiana di Navigazione v. Ship- 
ton, [1023] 1 K. B. 31 ; Prager v, Blatspiei, 
Stamp & Heacock, [1924] 1 K. B. 566; 
Damps Selsk Svendborg v. London, Midland 
& Scottish By. Co. (1929), 20 By. & Can. 
Tr. Cas. 67. 

1287a. Stevedoring.] — The London & North 

Western Railway Co. (Bates & Charges) 
Order Condrmation Act, after reciting the 
Railway & Canal Traffic Act, confirms the 
Order as set out in the Sched. By para. 21 
of the Sched., nothing therein contained shall 
affect the right of the co. to make any charges 
which they are authorised by any Act of 
Parliament to make in respect of any accom- 
modation or services provided or rendered 
by the co. at or in connection with docks or 
shipping places, by para. 26 of the Sched. 
the term “ railway ” means any railway or 
steam tramway over which the co. conveys 
merchandise, & in respect of which no maxi- 
mum rates &, charges other than those 
authorised in the Sched. are for the time 
being authorised by Parliament. By Pt. IV. 
of the Appendix to the Sched. the co. may 
charge such reasonable sums as vhey think 
fit for any accommodation or services rendered 
within the scope of their undertaking by the 
desire of a trjwler, & in rei^ect of which no 
provisions are made by the Sched. ; — Held : 
(1) in construing the Sched. tho definition 
of ” railway ” in para. 20 of the Sched. is 
to bo applied, &> not the definition in sect. 3 
of 1873 Act ; (2) tho work of stevedoring is 
incidental to the undertaking of a dock 
owned by a railway co. ; (3) in doing the 
work of stevedoring a railway co. is not 
boimd by the limitations of Pt. IV. of the 
Appendix to the Sched., &, in tho absence of 
any other restrictive enactment, may con- 
tract as they please. — Damps Selsk Svend- 
BORQ V, London, Midland & Scottish By. 
Co. (1928), 20 By. & Can. Tr. Cas. 67. 

1316. Add, Annotations: — Held. Bede Steam Ship- 
ping Co. V. Bunge y Bom, Limitada S. A. 
(1927), 43 T. L. K. 374 ; Wales t?. Iron Trades 
Employers’ Assocn. (1928), 21 B. W. C. C. 
316 ; Great Western By. Co. v. Boon (1928), 
20 By. & Can. Tr. Cas. 63. 

1316a. .] — Great Central By. Co. v . 

Swann (1913), 48 L. Jo. 47. 

1318. Add. Annotation : — Refd. Great W’^cstern 
By. Co. V. Boon (1928), 20 By. & Can. Tr. 
Cas. 63. 

1323. Add. Annoialions : — Retd, Griffiths v. Stude- 
bakers, [1024] 1 K. B. 102 ; B. v.* Leinster, 
[1024] 1 K. B. 311. 


Sec^. 6.- exceptional RATES AND FARES 

(Voi. VIII., p. 207). 

1323a. Under 1921 Actr-Meanlng of ** standard 
& ** exceptional.’*] — The expression ” stan- 
dard ” as applied to charges in Part 111. of 
the above Act is the correlative or com- 
plementary term to ” exceptional,” there 
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being therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Railway cos. 
are therefore required, under sect. 30 of the 
above Act, to submit to the Bates Tribunal 
forms of schedules for standard season tickets 
A; workmen’s fares. — Be Standaud Oiiargks 
Schedules (1023), 17 Ry. A Can. Tr. Cas. 
147* I 

1323b* New exceptional rates — Grounds for grant- 
ing.] — The fact that equal rates were formerly 
chafed from two competing points to a 
common market unequally distant from them, 
whereas the corresponding standard charges 
are unequal, is not a ground on which fiie 
Railway Rates Tribunal will grant a new 
exceptional rate so as to restore the equality. 
— Dowlow Lime & Stone Co., Ltd. v. 
London, Midland & Scottish Ry. Co. 
(1928), 20 Ry. & Can. Tr. Cas. 41. 

1S23C. Disintegration — On continuation.] — ^Where 
an exceptional rate is referred to the Rates 
Tribunal for its determination under 1921 
Act, s. 36, then, if the Tribunal decides to 
continue the rate, its duty is to disintegrate 
it in the manne r provided for in sect. 40 of the 
Act, & the performance of this duty may at 
its discretion be postponed until some party 
interested in the rate applies for the dis- 
integration. — Disintegration op Continued 
Exceptional Rates (1928), 20 Ry. & Can. 
Tr. Cas. 1. 

1328d. Time for.] — A railway co. applied to 

the Rates Tribunal to sanction a rate, more; 
than 40 per cent, below the standard rate, 
between a seaport town & the Midlands. 
Another seaport town competing in same 
traffic, having been admitted to oppose the 
said rate, sought to administer interrogat 
to the railway co. as to the disintegiation of 
the existing rates between the two ports 
respectively & the Midlands & of the new 
proposed rate, with a view to showing the 
effect that the new rate would have on the 
competition, & the prejudice that would be 
caused to the opponents of the rate ; — Held : 
by the Rates 'Mbunal, such rates are to be 
disintegrated by the Rates Tribunal, under 
1921 Act, s. 40, at the time when they are 
sanctioned; it is proper for the railway co. 
to present the rate for sanction without any 
proposed disintegration, & there is no pro- 
cedure for obtaining a preliminary dis- 
integration of such a rate. — Bristol Corpn. 
V, Great Western Ry. Co. (1928), 20 Ry. & 
Can. Tr. Cas. 28. 


Seo'. 7.-~ OWNER’S RISK RATES (VoJ. VIII., 
p. 207). 

13286. Conveyanoe of goods by passenger train at 
owner’s risk — Application lor reduction of 
rate — Difference in risk negligible — Whether 
ground lor two scales.] — Appets. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Besps. con- 
veyed these disce at full p^cels scale, but 
under owner’s risk conditions. Appets. 


claimed that since the discs were conveyed 
at owner’s risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Reaps, contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the difference of risk ; — Held : the difference 
in the risk to the railway cos. under the two 
sets of conditions being neglimble, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should bo 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk. Sc, 
when uot properly packed, at owner’s risk. 
“ Properly packed ” means packed according 
to reasonable regulations made bv the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of difference. — 
British Music Industries Federation v. 
Caledonian By. Co. (1922), 17 Ry. Sc Can. 
Tr. Cas. 121. 

18231. Grounds lor ordering.] — 

Revised scales of rates based on the “ zone ” 
principle for the carritige of parcels by pas- 
senger train at co.’s lisk & owner’s risk 
mspectively were p\it into force by resp. cos. 
in Nov. 1918, Sc were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of ’IYamq>ort. In May, 1923, new 
&. reduced scales for the above traffic were 
intioduced, whereby tlio above increases of 
1920 were rediiceil in unequal proportions in 
order to remove what rosp. cos. consideied to 
bo anomalies between the co.’s risk Sc owner’s 
risk scales, with the !*OHult tJ»at the reductions 
made in the charges under the owner’s risk 
scale were considerably ]v,m than those made 
in the charges under the co.’s risk scale. Upon 
an appliciition under 1921 Act, s. 60, to reduce 
the rates for parcels containing saus^iges, etc., 
consigned by passenger train at owner’s risk : 
— HM : looMng te the circumstances in 
which the above poicentage increases had been 
recommended & imposed Sc subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of rclationshi[)S 
between scales of charge but for the purpose 
of meeting increased expenses, Sc in the absence 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the 
above owner’s risk scale of Nov. 1918, Sc not 
that of 1914, as sought by appets., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appets.* above traffic 
should not exceed those in force in Sept. 1920, 
as reduced, by 25 per cent. — Sausage Manu- 
PAcrruBBRS’ Absocn. V. IjONdon, Midland & 
Scottish Ry. Co., London & Norhi Eastern 
Ry. Co., Great Western Ry. Co., Southern 
Ry. Co., & Cheshire Lines Committee (1924), 
18 By. & Can. Tr. Cas. 69. 


1326a. Charges Imposed by B/Unlstry of 

Transport.] — ^Appets. claimed reductions in 


PART X. SECT. 9, SUB-SECT. 1. 
•q. Right of Aiinigter of TranapoH 
to fix free time for detention — Under 
JUiniatru of I'raneport Act, 1919 <c. 50), 
a. S.1 — Nobib Bbitikh Bt. Co. v. 


Stbrl Co. or Scotland. Ltd., [1922] 
S. C. (H. L.) 132 ; 59 Sc. L. B. 276.— 
SCOT. 

si. .) — K. V . Frank A. Qilub 

Oo., Ltd.. [1923J Exeb. C. R. 1 ; 70 
D. L. B. 635.-<-CAN. 
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> Cars excepted from Uvles — 
stored on carrier's or private 


sli. 

"Cara _ 

track " — " IMvate cars on priveUe track 
of oar owner ,**] — Toronto Hamit.ton 
6c Buffalo Rt. Co. v. Stkkl Co. or 
Canada (1923), 66 O. L. B. 63.— CAN. 
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the clutfges made by zeinps. for the detention 
of ordinal wagona aheete, whidi were in 
the oaae o3 wagona 8a. per day for the fiiat 
two days after the eacpiration of the free 
periods allowed for loading & unloading & 
thereafter 5a. per day, A in the caee of sheets 
6d. & la. for the like periods. These char^ 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Bates Advisory Committee, with the object 
of wagon detdxtion So causing 

traders to exercise more diligence in loading 
& unloading them: The charges in force in 
1918 had been la. 6d. per day for wagons & 
8d« per day for sheets after the free periods 
then ^ven. Appcts. also claimed mat in 
reckozung the above periods Saturday should 
be treats as half a day. Beims. contended 
that the charges complained or were reason- 
able, A also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the free periods & 
subseouent days: — Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of : (2) having regaid to the value of wagons 
sheets as compared with 1913, the loss of 
pro At to the railway cos. arising from detention, 
the standing & overall charges & the extra 
expenses of shunting & occupation of siding 
. involved, the charges of 8s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasonable, out the addition^ 
charges of 2s. & 6d. per day upon wagons 
sheets respectively after the expiration of the 
Arst two days beyond the free periods were no 
longer ^ustiiied, & should be discontinued, A 
the existing arrangements with regard to 
Saturdays should not be interfered with. — 
British Hay Tradbes’ Assocn. v, London, 
Midland & Sconisu By. Co., London & 
North Eastern Ry. Co., Southern Ry. Co., 
^ Great Western Ry. Co., British In- 
dustries Federation v. Same (1926), 18 
Ry. & Can. Tr. Cas. 169. 

1330. Add, Annoiaiion : — As to (3) Consd. G. W. 
Ry. V, Laiug (1922), 28 Com. Cas. 100. 

1331a. Congestion caused by increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
CO. had on tlieir railway system at P. a smali 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes w'hich wore started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 
siding could only accommodate a limited 
number of wagons at a time, a number of the 
wagons arrivi^ with goods at P. on defts.* 
account had to be put into storage sidings, 
to adroit their turn to be taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but ail the delay occurred ai the stora^ 
sidings before the wagons were put into the 
unloving siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under ah 
implied contract or for accommodatdon or 
services provided or rendered by pltls. to 


defte. within the scope of pltfo.* Undertaking 
by the desire of defts. : — Held: ae, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they were not liable to p^ the exceptional 
charges claimed. — G reat western Ry. Cq. 
V. Laino (J.) & Co., I/TD. (1922), 89 T. L. R. 
93 ; 28 Com. Cas. 100, 0. A. 

1887. Add, Annotation ••‘--OeneraUy, Refd. Prentice 
V. L. N. E. By. (1926), 18 Ry. & Can. Tr. 
Cas. 177. 

1887a. .] — ^Prenticb Brothers, Ltd. 

V. London & North Eastern Ry. Co., No. 
1166b, ante, 

1887b. Terminal charges not in foot made.l — 

Appcts. carried on business as timber 
merchants at a private siding about half a 
mile from resps.* station at R. They made 
no use of the station for their traffic. On an 
application to reduce the rates on appcts.* 
triEdffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., dc (2) that the rates 
in fact included charges for the use of the 
» station, & resps. were not entitled to make any 

» charge over & above the charge for con- 
veyance: — Held: (1) the conveyance of 

appcts.’ traffic stari^ from or ended at a 
siding in the R. station, & re^. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in 
fact rendered & the charges were not excessive. 

(2) The ct. will not infer that station tenninals 
are bring paid simply because a aiding rate 
A a station rate are the same in amoimt. 
It is only open to the ct. to do so when com- 
parable traffics are passing from the station 
A the siding under such rates. — ^D ixon 
(T. A M.) Ltd. v. London, Midland A 
ScximsH Ry. Co. (1924), 18 By. A Can. Tr. 
Cas. 46. 

1842. Add, Annoiatioyi : — As to (1) Consd. G. W. 
Ry. V, Laing (1922), 39 T. L. R. 93. 

1849. Add. Annotation: — As to (2) Refd. Dixon 
V. L. M. A S. Ry. (1924), 18 Ry. A Can. Tr. 
Cas. 46. 

1849a. Application for increase — Before 

appointed day **—1921 Act, s. 60,]~The 
Railway Rates Iribunal has jurisdiction under 
the proviso to the above sect, to entertain, 
prior to “ the appointed day ** to be Axed 
under that Act, an application by a private 
riding owner for an increase in a rebate ^owed 
him A for a consei^uont t-eduction in charge, 
A that jurisdiction is not qualiAed or excluded 
by the provisions of sect. 61 of the above Act, 
as to charges in cozmection with private 
ridings, the expresrion ** charges ** in sect. 60 
including not only gross char^, but also the 
net chaiiges payable by a trader after allowing 
for any rebate to which he may be entitled. — 
British Extractxno Co., ltd., British 
Soap Co., Ltd., A BarnsH Creamesuss, Ltd. 
V. London A North Eastern Ry. Co. (1925), 
18 Ry. A Can. Tr. Cas. 102, O. A. 

Annotations : — ^Apld. British Hay Traders 'Assoon. e. !<. H. A 
S. By., L. AN. £. Ry., Southern Ry. A Q. W. Ry., 
British Industries Federation v. Same (1985), 18 Ry. A 
Can. Tr. Oas. 169. Bald. Paul v. L. A N. K Ry. (1927), 
19 Ry. A Can. Tr. Cas. 828. 

1364. Add, Annotation : — Refd. Tate A Lyle v, 
L. A N. E. Ry. A L. M. A S. By. (1926), 
48 T. L. B. 184. 


16 



Vol. VnL — Cartiers. Cases 1873 — 1377e. 


1378. Add, Annotation : — Consd* Re Standard 
Charges (Collection & Delivery) (1925), 19 
By. & Can. Ti*. Cas. 63, 


Sect. 12. —REDUCTION OF RATES 
(Vol. YIII., p. 217). 

1377a. Who may apply lor — Trader “ Interested 
— Warehouseman & forwarding agent.] — 

Appcts., who were warehousemen & forward- 
ing agents at Trafford Park, Manchester, & 
who hod unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, applied 
for a reduction in a rate of 10G«. 7d., foiinorly 
107.<»., charged upon cigarettes consigned in 
two-ton lots from their TralTord Park ware- 
house, which was near to, but outside, the 
Manchester Docks, to King’s Cross, Jjondon, 
upon the ground that the corresponding 
rate from Liverpool was 51s. 6d., provisionally 
reduced to 505. The lower rate was also 
charged on similar traffic consigned from 
Manchester Docks, while the higher rate w'as 
the ordinai’y Manchester town rate. Appcts. 
contended that v’hero traffic as to which the 
conditions were .a all respects alike is sent '■ 
from two pbrnes X, & R. in the same district 
to the same destination, the same railway co. 
sliall not charge a liigher sum from A. than 
from B., unless the distance of the destination 
in the case of A. is greater than the distance 
in the case of 13., i)rovidcd that the rate in 
the CJW50 of A. is a productive rate. TJicy 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition which did not exist in the 
other. Resps. objected that appetev. were 
not interested traders within 1921 Act, c. GO. ! 
& that the rate complained of, which was i'lC | 
ordinary Manchester town rate, was reason- 
able : — Held : (1 ) while something in the 

nature of a direct inUirest must be shown, 
the interest of appcts. in the above charges 
was sufiici(?ntly direct to entitle them to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appcts., regard should be bad to the 
following considerations : (a) that it was not j 
enough for a trader U) show that without a j 
reduction in rate he could not carry on a ! 
particular branch of his business ; (b) that | 
when railway cos. declared that in their own , 
interests they could not grant facilities or i 
reductions in rates, it would not be right for j 
that ct. to compel them to adopt such a i 
course of business unless appcts. showed that ! 
the railway cos. were mistaken ; (c) that it 
wiis not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the standard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, w^hile a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles Sc taking 
all the circumstances into account, appcts. 


should be allowed a rate of 72«. 6d. subject 
to any general revision of rates. — P ort of 
Manchester Warehouses, Ltd. v. Cheshire 
Lines Committee, Great Central By. Co., 
& Great Northern By. Co. (1922), 17 By. 
& Can. Tr. Cas. 95. 

1377b. Grounds lor ordering — Necessity for primd 
facie case.] — Confectionery in bottles & jars 
was carried by the railway cos. originiilly at 
co.’s risk, & subsequently under certain 
agreed pricking conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, owing to the 
heavy proportion of claims against them for 
damage. They continued to cawy con- 
fectionery not contained in bottles Sc jar's at 
co.’s risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tained in bottles Sc jai*s : — Held : (1 ) an appet. 
for a reduction in rates must make a priwid 
facie case for the same ; (2) such a case had 
been made upon the above facts ; (3) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time liad carried the above goods 
without conditions ; (4 ) wliilo certain losses 
in respect of confectionery not contained 
in bottles Sc carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confocjtionery in bottles carried 
at owner’s risk, the saving to the cos., e.g. 
4 or 6 per cent., was not sufihrient to justify 
a reduction in rate. — MANUFAcrruRiNCi OoN- 
PEOTIONERS’ Al.LlAN(?Jfi, I NCORPOltATKD V, 
Caledonian By. Co. (1922), 17 By. & Can. 
Tr. Cas. 135. 

1377c, .] — Pout op Manchester Ware- 

houses, Ltd. V, CU ESHIRK IjNKS COMMlTrEB, 
Great Central By. Co, Sc Great Noiitheun 
Ry. Co., No. 1377a, ante, 

1377<l. Experimental rate.] — Upon an appli- 

cation for on cxi)erimental reduced rate of 
405. per ton for flax straw in full train loads 
for a transit of appix>>cimately 200 miles, 
resp. railway cos. ofTered for a period of five 
months a rate of 455., plus siding haulage 
charge. The ordinary class rate was 885. 2ct,, 
less i2J per cent. Similar traffic was being 
carried to tlie same dt^stination from places 
forty or fifty miles away at approximately 
the same rate as tliat olTored : — Held : the 
rate should be 455. Qu, : whether the 
Tribunal ought to take into account the 
possibility that an experimental rate will 
result in bringing a large future traffic. — 
Marsh v. Great Lastern Sc Great Western 
Ry. Cos. (1022), 17 Ky. & Can. Tr. Cas. J29. 

1377e. Removal of flat-rate additions 

imposed by Minister of Transport.] — Upon 
applications to remove certain flat-rate 
additions to the rates on appcts.’ traffic 
which hod been imposed by the Minister of 
Transport in exorcise of his powers under 
Ministry of Tran-si>ort Act, 1919 (c. .50), 
8. 3 (1) (c) : — Held: (1) the ct. would not 
assume that the Minister was wrfmg in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove suf;)i flat-rate 
additions on the gi-ound that the reasons 
given in suppoit of their irnijosition by the 


Ck)r;NciL t>. Granu Trunk & Canadian 
Pacifio Hr. Cos. (Milk IIatk Cask) 
(1010), 26 c:an. Hy. Cas. 113.~-CAN. 
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PART X, SECT. 11. SUB-SECT. 3. 
1805 ii. LonO'SUmdina volun- 

tary toU .\ — Where an iuctease in a 

J.6. 


lona-atandtnp voluntary toll 1 h Honpbt, 
the onus is on the carrier to ostabllsb 
its rofluaonableneae. — N ational Dairy 
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Orim 1877e— 18771. English and Ehfibe 

former Bates Advisory Committee were not j 
applicable to appcts/ traffic ; (3) the rates i 
on appcts/ traffic were not excessive, notwit h- ! 
standing that the percentage increase resulting 
from such dat-rate additions was greater on 
traffic canied at low mileage rates thm on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to bl^t 
furnace than to appets.*, i.c., coal, ti'afflc. 

(4) A rate is not necessarily excessive because 
a railway co. are not handing bapk on balance 
to the traders all the savins tnat they are 
making in reduced expenscs.---MoNMOtJTHeHmB 
& Souan Wales Coal Owner’s Assocn. v. 
Great Western By. Co., MoNMOimiSHniB 
& South Waijss Coke Ovens &; Bye-Pro- 
OUCT8 Works Assocn. v. Same, South Wales 
Patent Fuel Manufactuiuses’ Assocn. v. 
Same (1923). 18 By. & Can. lY. Cas, 1. 

13771. Reductions granted to other Interests.] 

— ^Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which originally had been 
imposed on ajipctB.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates diret^ted by the Minister of 
Transport which had since been voluntarily 
reduced by rtisps., the following grounds were 
relied upon by appets. in support of their 
case! (1) that a greater proportionate re- 
, duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic ; (2) tl at their traffic, & 
in particular their short distance traffic, had 
increased in density since the aliove increase 
in rat<is, thereby producing an exceptional 
profit for resps. ; & (3) that they apprehended 
m the future an intensive foreign competition 
which a reduction in railway rates would 
assist them to meet: — Held: (1) the re- 
ductions in rates gi’ante<l by reaps, to the 
traffic of other industries were justified A; 
did not establish a cose of hai’dship or injustice 
to appets. ; (2) while it w/is doubtful as to 
liow fai* tlie inertiase in coal traffic had msulted 
in increased piuht U) resp. cos., the period of 
prosperity in appets.’ trade which w'as mainly 
due to the abnormal- European poUticiiJ 
situation w’tis passing aw'ay ; (3) in an aiiplica- 
tion for a reduction of a rate under 1021 
Act, s. flO, the onus lay upon an appet. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 

&. appets. had not discharged that onus by 
alleging tliat a i*eiluction in rates W(mld assist. 

— Mining Assocn. of Great Biuiain v 
London, Midland tV. Scotitsh, London Sl j 
North Eastern, Great WESTEitN, & 
Southern By. Cos., Ciieshirb Lines Com- 
mittee, National Assocn. op Coke & 
BYE-PRODum’ ITant (Owners) v. Same 
(1924), 18 By. & Can. Tr. Cas. 14. 

1377g. Abolition of free storage facilities.] — 

Appets., tlie owners of a wiirehouso at Trallord 
Park, Manchester, claimed that a rate of 
lOs^ 13 d, per ton for sugar from Liverpool 
to their private siding at Tri^fford Park, 
being the same amount as the corresponding 
rate from Li verpcKd to resp. co.’s Oldham 
Bead st«atiou at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by resps. in providing terminal accom- 
modation & services, including twenty-eight 
days’ free warehousing, at their Manchester 
station. No sugar had been oonsi^ed by rail 
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to appdfi.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days’ free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriers 
from Liverpool to Manchester. This facility 
having been withdrawn by resps., they had 
lost as a result a large part of their sugar 
traffic from Livenpool to Manchester, &, 
therefore, as from Nov. 1923, had restored tho 
above fr^ storage for an extended period of 
twenty-eight days : — Held : the ct. had no 
jurisdiction to abolish the facility of free 
storage, there was no evidence that the 
10s. lid. rate to Trafford Park was im- 
reasonable or excessive, & there was no 
presumption that the when compared 
with the corresponding rate to Oldham Boad 
station was imreasonable, because the latter 
included free storage at that station. — Port 
OF Manchester Warehouses, Ltd. v. 
IjOndon, Midland & Scottish By. Co. (1925), 
18 By. & Can. Tr. Cas. 81. 

1377h. .] — Upon an application that the 

rates on molasses intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 
should be reduced & placed on tho same basis 
as tho ratcis for oilcake & meals, which were 
in Class 3 of that classification : — Held : there 
was no evidence that the rates complained of 
were unjust or iimeagonablo except by com- 
paiing them with the treatment of another 
article in another class, & the ct. had not 
power at that stage to alter the classification. — 
National Assoc^n. of Corn & Agricultural 
M imcHANi's V. London, Mn>LAND & Scottish 
By. Co.. (^lospiKLu’s Oil & Cake Co., 
Lti>. V. Iajndon, Midland & Scotitsh By. 
(X). (1925), 18 By. & Con. Tr. Cas. 97. 

13771. Group rates.] — Good (John) & 

Sons. Ltd. v, Ixindon & Noimi Eastern 
By. Co. (1927), 19 By. ^ Can. Tr. Cas. 191. 

1377J. Burden of proof — On applicant.] — Mining 
Assocn. op Great Britain v, London, 
Midland & Scottish, London & North 
Eastern, Great Western, & Southern 
By. Cos., & Cheshire I^ines Committee, 
National Assocn. op Coke & Bye-Product 
Plant (Owners) v. Same, No. 1377f, ante, 

1877k. .] — Ebrw Vai,e Steel, Iron 

& Coal Co., Ltd. v, Ixindon, Midland 
Scotitsh By. Co. (1927), 19 By. Can Tr. 
Cas. 207. 

13771. Power of railway company during transi- 
tional period until appointed day** — ^To 
raise reduced rates.] — Under 1921 Act, s. 60, 
the rates in existence on Aug. 15, 1921, are 
maximum rates, & the railway cos. are 
entitled to reduce them, & to raise them 
again without applying to the Bailway Bates 
Tribunal, if by so doing they do not exceed 
the maximum. 

Where, on Aug. 15, 1921, there was a rate 
for sugar &: a low or rate for sugar in four-ton 
lots, & the railway cos. subsequently con- 
ceded a still lower rate for sugar in live-ton 
lots ; — Held : the live-ton rate was not a 
new rate, & on Aug. 15, 1921, there was a 
rate in force for sugar in flve-ton lots, namely 
the rate for sugar in four-ton lots. — Tate & 
Lyle, Lti>. v. London & North Eastern 
By. Co. London, Midland & Scottish 



By. Co. (1926), 43 T. L. B. 134 ; 71 Sol. Jo. 
82 ; 20 By. & Can. Tx-. Cas. 166. H. L. 
Atmotation : — CSonid. Great Western Ity. Co. e. Boon (Ht28), 
20 Hy. & Can. Tr. Cas. 63. 

What rates—Owner ’s risk ratesJ—iSee Nos. 1323e, 
1323f, ante, 

Charges for detention.] — See No. 1326a, ante. 


Sect. 13.— OTHER CASES. 

1877m. Power during transitional period to make 
“ such charges as were in force — Meaning 


Vol. Vra.~-CarrieM. Cases 18771-1449. 

of.] — “Such charges as were in foi*ce,” in 
sect. 60 of 1921 Act, mean such charges as the 
CO. were holding themselves out as claiming 
the particular service in question. Gkkat 
Westkkn Ry. Co. v. Boon (1928), 20 Ky. 
Can. Tr. Cas. 63. 

1377n. .] — Tati?: & livni:, Ltd. v. 

IiONDON & NoiiTH Eastern Hy. Co. & 
Jx)NDON, Midland <fc Scottish Ky, Co., 
No. 13771, ante. 


Part XI. — Remedies of and against Carriers 


1378. Add, Annotation : — Refd. Calico Prmtt‘r8* 
Assocn., Ltd. v, liarclays Bank (1931), M5 
L. T. 51. 

1389. Add. Annotation : — Apld. R. v, Harding 
(1929), 46 T. L. R. 10.5. 

1890. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

1398. Add. Annotation : — As to {I ) Refd. Pennington 


V, Reliance Motor Works, [1923] 1 K, B. 127. 
1435. Add. AnnoUdum : — Refd. Oakley v. Lyster, 
[1031 J 1 K. B. liS. 

1449. Add, Ciialion 91 L. J . K, B. 39. 

Add, Annotations : — Refd. Anderson v. Equit- 
able life Assce. Soc. of the United States 
(1926), 134 L. T. 557 ; Jlexters v. Hill Orest 
Oil Co. (Briidford), [1926] 1 K, B. 348. 


PART. XI. SECT. 1, SUB-SECT. 2. 

sb. Goods carried under approved bill 
of UxdinQ — Adion hy connecting carrier 
against shipper — Not mainiainable .] — 
NEW Yobk Obntral Ky. Co. v. 
Eixiotp (N. S.). [1928] 2 D. L. R. 973 ; 
34 Can. By. Cas. 246.— CAN. 


sc. Agreement as to freight charge — 
Subsequent additional charges according 
to ** special joint tariff " — No liability 
to pay .] — New York Central Rt, Co. 
V . JOSEPH Dolan & Sons, Ltu., [1929J 
1 D. L. R. 817 ; 35 C. R. C. 333 ; G.'l 


O. L. Li. 341.— CAN. 

PART XI. SECT. 1. SUB-SECT. 4.— 
A. (a). 

1391 vii. lF«>‘u<’r.)--OoNjiov v. 

Millsap, 119,301 3 W. \V. R, 1«1. -CAN. 

fit. Payment far services rendered — 
Towing damaged motor car .] — Terry 
V. Aua’OMORiLK Owners Assocn., 
No. 1 5 i. ante. 

PART Xr. SECT. 2, SUB-SECT. 1. 

sx. C /ruimee—Damage to goods en 


route — Oumcr having paid damage to con- 
signee .] — Wiiorc an owner of Koods bad 
IndorBcd a bill of lading: to the buyer : 
— Held : jic had parted with all his 
rigrhlH to obtaiti daumgroB from the 
canler. The fact that the owner paid 
the indorsee tlio dauiugres suffered by 
the (roods rn route did not deprive the 
latter of his Hjrht of ludiori aKaiiiHt' the 
carrier. — Fr>in> Motor Co. v. Union 
H.S. Co., [1925] 1 D. L. R. 266 ; 119241 
3 VV. W.lt. 718.— CAN. 
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CHARITIES. 


Part I 

1. Add, Annotations: — As to (1) Consd. Jack- | 
son’s Trustees v. Lord Advocate (1926), 10 1 
Tax Cas. 460. FoUd. Re Williams, Public 
Trustee v. Williams. [1927] 2 Ch. 283. Refd. 
II. r. Income Tax Special Comrs., Bank’s 

Trustees (1922), 127 L. T. 661 ; Jackson v. 
Voss, [1923] 2 K. B. 367 ; Brighton College 
V. Marriott (1924), 69 Sol. Jo. 229; I. It. 
Oomrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v. I. It. Comrs. 
(1926), 11 Tax Cas. 139; Adamson r. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. 0. 142. As to (2) Consd. 
A.-G. V, National Provincial Bank, [1924] 
A. C. 262 ; Verge v. Somerville, [1924] A. C. 
496 ; Chesterman v. Federal Taxation Comr. 
(1926), 42 T. L. R. 121 ; B. v. Income Tax 
Special (i^Jomrs., Exp. Headmasters’ Conference, 
Same v. Same, Ex p. Incorporated Assocn. of 
Pi*epai'atory Schools (1926), 41 T. L. B. 661 ; 
.Tackson’s Trustees v. Ix>rd Advocate (1926), 

* 10 Tax Cas. 460 ; I. B. Comrs. v. Yorkshiw? 
Agricultural Soc, (1927), 44 T. L. B. 59. 
Apld. General Medical Coui.cilv. I. B. Comrs., 
English Branch Council of General Medical 
Council V. Same (1928), 97 L. J. K. B. 578. 
Dlstd. Geologists’ Assocn. v. I. B. Comrs. 
(1928), 14 Tax Cas. 271 : Re Grove-Grady, 
PJowden v. Lawrence, [1929] 1 Ch. 657; 
Hunter (Sir G. B.) (1922) “C” Tinist, 
Ti'ustees v. I. It. Conn’s. (1929), 14 Tax Cas. 
427. Consd. Girls’ Public Dav School Tmst 
V. Ereaut (1930), 99 L. ,1. K. B. 643. Refd. 
Btirber v. Chudley (1922), 92 L. J. K. B. 
711; B. V. Income Tax Special Comrs., Ex p. 
Bank’s Trustees (1922), 127 L. T. 651 ; Re 
Humineltenberg, Beatty v. Tuondon Spiritual- 
istic Alliance, [1923] 1 Ch. 237 ; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30 ; 
Re Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch, 398 ; Re Gray, Todd v. 
Taylor. [1925] Ch. 302 ; I. B. Comrs. r. Falkirk 
Tem^ieranoo Caf<S Trust (1020), 11 Tax Cas. 
363 ; I. B. Comrs. r. Glasgow Musical Festival 
Assocn. (1920), 11 Tax Cas. 154 ; I. B. Comrs. 
t>. Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas. 335 ; Scottish Woollen Technical 
College, Galashiels v. I. B. Comrs. (1926), 11 
Tax Cas. 139; Re Hood, Public Trustee 
Hood (1930), 143 L. T. 091 ; Luipaard’s Vlei 
Estate & Gold Mining Co, v. I, B. Comrs., 
[1930] 1 K. B. 693 ; Keren Kayemeth Le 
Jisroeh Ltd. v. I. B. Comrs. (1931), 47 
T. 1.. B. 461. 

la. .] — Verge v. Sombrviixe, No. 199b, post. 

2. Add, Aniioiation : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Oh, 268. 

3. Add. A7%notalion : — Refd. A.-G. r. London & 

PART I. SECT. 1. 

1 vi. JUstate Ruip Assessment Jet, 

1014. N. 8(5).l — The word ^'charitable ” 
la the above sect, is to bo construed In 
Its letfal & not its popular seusc. — 

OUBSTKRMAN V. FRDRRAL COMR. OK 

Taxation, 119301 A. C. 128: 95 L. J. 


Home Counties Joint Electricity Authority, 
[1929] 1 Oh. 613. 

Motive immaterial.] — (1) Motive is im- 
material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cp prhs . — Re Kino, Kerr v. Bradley, 
[1923] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
790 ; 67 Sol. Jo. 313. 

idnnotatum : — As to (3) Folld. Re Hobertson, Colin v. 

. ChamborUn, [11)30] 2 Ch. 71. 

4a. Question for court.] — To be valid 

a charitable bequest must be for the public 
benefit, & the trust must bo capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it. — Be Hummeltenbbrg, 
Beatty v. London Spiritualistio Atjliance, 
[1923] 1 Ch. 237 ; 92 L. J. Ch. 326; 129 
L. T. 124 ; 39 T. L. B. 203 ; 67 Sol. Jo. 313. 

Anvolations Consd. T. U. Comrs. v. Temperance Council 
of Christian Churches of England & Wales (192G). 13G 
h. T, 27. Apprvd. Re Orovo-Crady, Plowden v. Lawrence, 
[19291 1 Ch. 557. 

4b. Grove-Grady, Plowden 

V. Lawrence, No. 208a, post, 

12a. Beneficiaries formerly helped 

by testator.] — Re Biiepiierd, Smithem v. 
Sjiepherd (1021), 1.52 L. T. Jo. 18. 

22. Add. Anrio/ation : — Folld. Re Lucas, Bhys v. 
A.-G., [1922] 2 Ch. 52. 

23. Add. A7inotaiio7i : — Refd. Verge v. Somerville, 
[1024] A. C. 496. 

23a. Trade union certified to be war 

charity — Necessity for registration under War 
Charities Act, 1916 (c, 43).] — The National 
J.4eaguc of the Blind of Great Britain Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified by 
the Charity Comrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
ducted of having solicited Sc obtained money 
from members of the public : — Held : the 
League was a charity as well as a trade union, 
& Inquired to be registered under both those 
Acts, & the conviction must be affirmed. — 


P. C. 39 \ I ?A L. T. 36C : 4 2 T. L. R. 121. 
— AUS. 

3 ii. Purpose not source .) — In 

dotemiiuing whether a gift to an usdocu. 
i8 a gift for charitable purposos, the ct. 
may iuquire luto the objects of the I 
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as8acn. Sc it these are found to be 
charitable within Stat. Eliz. the ct. 
may hold the gift to bo for charitable 
purposes. — Perpetual Trustee Co., 
LTi). V. Shelley (1921), 21 S. R. 
N. S. W. 426 : 38 N. S, W. W, N 132. 
—AUS. 


Charitable Purposes 

3a, 



VqL VnL-— Charities. Cases 28a— 47a. 


Babber V. Chudley (1922), 92 L. J. K. B. 
711 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. B. 
114, D. C. 

23b. “ Oldest respectable Inhabitants *• — 

Valid.] — Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to “ the oldest 
respectable inhabitants in G. to the amount 
of 6s. per week each : — Held : the amount 
of the gift implied poverty, &, coupled with 
the use of the word “ oldest,** implying ago, 
was sufficient to render the gift a good 
charitable bequest. — Lucas, Bhys v. 
A.-G., [1922] 2 Ch. 62 ; 91 L. J. Ch. 480 ; 127 
L. T.272; 66 Sol. Jo. 308. 

Annoiation : — Befd. Ite RoadJoy. Iveson v. Wakefield, [1930] 

1 Ch. 624. 

23c. Disabled soldiers of former enemy 

country — Valid.] — Testator dcvistnl A be- 
queathed the residue of his property “ to thi‘ 
German Govt, for the time V)eing for th<* 
benefit of its soldiei’s disabled in ilie late 
war ... in the event of tliis . . . l»eifjg 
for any reason held to be void, tlieii I give 
devise & beque«alh the whole of such r(‘si<lue 
to General Smuts of ihe Transvaal, upon 
trust to retain thereout for liimself absoliitidy 
the sum of £1 J X) . . . A ui)on trust as to t Ik^ 
residue to app-y tb(^ same at. bis dis(!ietion 
A in such manner as be may think fit for the 
benefit of any disabled Boers who hiwr 
suffered through the Soutlj African War. 

. . The G(a*inan Govt, had notificMl its 
willingness to accept tlie legacy if it sliould 
be Judd to be valid ; General Smuts had also 
expressed bis willingness to acc(?pt the 
alU*rnativo trust sliould it b(M;ome (effective. 
Upon a summoiLS asking tlu^ cX. to (;h‘t<Tmine 
whether the devise A bequest to t!u- (.‘erman 
Govt, was void for uncertainty oi oftu :*\v?se : 
wise : //Wd ; (1) the gift did md. fail f<»r 

unct*rtainty ; (2) there was no objection ;’.r> j 
the gift from tlie point of view of public 
polii.-y ; (3) tlu^ trustei* being aliroad, tlit^ et. 
bad no power to direct a scheiiu', A in such 
erasers the ])ractice was to liaiid over tlie fund 
to be applied according to tlie trusts of the 
will. — 7/e Bohinson, Bksant r. (iRKMAN 
IIRICH, 11931] 2 Gli. 122 ; BK) L. ,1. Ch. 321 ; 
145 J.. T. 254 ; 47 T. L. li. 264. 

27. Add. Annoiation : — Consd. 1/c Lucas, Ilhys 
V. A.-G., [1922] 2 Ch. 52. 

27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. A gave 
the income of further shares in the co. for 
the benefit of incapacitated employees, the 
income in each case to be applied by the 

f overnors of the co., in their discretion : — 

I eld : both gifts were good ohaiatablo 
bequests, the first being for promoting educa- 
tion A the second for the alleviation of 
poverty. — Re Bayneb, Cloutman v. Beg- 
NABT (1920), 89 L. J. Ch. 369 ; 122 L. T. 577 ; 
84 J. P. 61. 

20. Add. Annoiation : — Consd. Re Lucas, Bhys 
17. A.-G., [19221 2 Ch. 62. 

34a. ^ Distributing coal & making loans to 

poor & deserving inhabitants.] — Testator, a 
native of P., a small village, bequeathed his 
residuary estate to trustees upon trust to 


set aside £800 as a “ Coai Fund,** the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor A 
deserving inhabitants of F. as a committee 
should think fit, A to hold the rest of his 
residuary estate as a “ Loans Fund ** A to 
apply the capital A income thereof, under the 
direction of the committee, “ in making 
loans to poor A deserving inhabitants of the 
parish of F. in manner hereinafter provided.’* 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged A no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, A the bowowers 
were to be inhabitants or residents of F. not 
above the age of thirty-five years. Testator 
directed that “ all surplus money forming 
part of or arising from the * I^oans Fund ’ 
over A above £500 A not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall bo from time to time 
sold for the purpose of advancing the produce 
thereof in loans if A. when required '* : — Held : 
(1) the will displayed a general charitable 
intention A conf.a.iiicd an immediate A 
effective gift of the whole of the residue io 
charity, displacing the claim of the next of 
kin ; (2) the question of nccumulation beyond 
the period allowed by law did not arise, the 
possibility of a surplus heroaftt^r not impairing 
the validity of the immediate gift to charity ; 
(3) the doctrine of could be at once 

applied, if necessary, io any surplus income 
after the period allowed by law for accumula- 
tion had expiriai. — He Monk, Giffkn v. 
Wkuu, [1927] 2 Ch. 197 ; 90 L. 3. Ch. 296 ; 
137 1.. T. 4 ; 43 T. L. U. 250, C. A. 

Annotation : — Ah to (1) Retd. T. R. Comrs. v. Robertu Marino 
MaiiHlonis TrUKteoH (19157), 43 T. L. R. 

42a. - - Maintenance of patients from par- 

ticular parish.] -A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust for 
investment A directcMl that tlie yearly income 
thereof should he appIicMl “ in payment of tfie 
expenses A maintenance of patients from the 
parishes of ” H. A 8. to A at two named 
iiospitals or either of thorn : — Held : the gift 
was a trust for the relief of imyjoterit A poor 
persons within the purposes s€it out in the 
preamble to tlie Statute of Elizabeth A was a 
valid charitable bequest. — Re Koadj.ey, 
Iveson v. WAKEFrEi,r>, [1930] 1 Ch. 524 : 99 
L. T. ( di. 232 ; 144 L. T. 64 ; 46 T. L. K. 215. 

46. Add. Annotations: — Apld. I. It. Comrs. v. 
Koberts Marine Mansions Trustees (1927), 
43 T. L. It. 270. Refd. Tie UJlarko, Bracoy 
V. Royal National lifeboat Institution, [1923] 
2 Ch. 407. 

46. Add. Annoialions : — Consd. Re Clarke, Bracoy 
V. Itoyal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Blackwell v. Blackwell, 
11929] A. C, 318. 

47b. Nursing home — Persons of moderate means — 
Gilt charitable.] — Testator made the fol- 
lowing gift in his will : “ I give A bequeath 
all the residue A remainder of my estate not 
otherwise disposed of by this my will to ; 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions aa 


PART I. SECT. 2, SUB-SECT. I. 

b i. Indigent aenileti^icn,] If eld : a true charltabU; Pkacocjk v. Kwicn, 1193I»J 

N. Z. L. R. 713.—N.Z. 


21 



Omm 47»— 70a. 

aasist or provide for persoiui of moderate 
means such as clerks* governesses & others 
who may not be able or eligible to benefit 
under the National £lealth Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatment 
or medical treatment alone on payment of 
some moderate contribution ; (b) the Royal 
National Lifeboat Institution ; (c) the Lister 
Institute of Preventive Medicine ; (d) &; such 
other funds, charities & institutions as my 
exors. in their absolute discretion shall think 
fit ; & 1 direct that such residue shall be 
divided amongst the legatees named in the 
paragraphs (a), (b), (c), & (d) lastly herein- 
before contained in such shares & pro- 

S ortions os my trustees shall determine.” 

b was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residxie was validly disposed of 
by the will or failed in whole or in part for 
uncertainty i — Held : (1 ) the objects included 
under paragraph (a) were charitable since 
the means of the rt-icipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified under heading (d) being for such 
indefinite charitable &: non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though a 
trust for charitable & non-charitable indefinite 
purposes indiscriminately f died by reason of 
uncert/ainty, this trust being of a part of a 
fund for charitable purposes & another part 
for non-charitablo indefinite purposes the 
ct. could ascertain what the parte were. — 
Bracey V. Royal National 
Lifeboat Institittion, [1923] 2 Ch. 407 ; 
92 L. J. Ch. 029 ; 129 L. T. 310 ; 39 T. L. R. 
433 ; 07 Sol. Jo. 680. 

48. Add, Annotations: — Consd. Cliesterman v. 
Federal Taxation Comr. (1926), 42 T. L. R. 
121. Apld. lie Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Re Pro- 
vost, Lloyds Bank v, Barclays Bank, [1930] 
2 Ch. 383. Retd. Geologists’ Assocn. v, I. H. 
Conirs. (1928), 14 Tax Cas. 271 ; Rc Barclay, 
Gardner v. Bai’clay, Steuart v. Barclay, [1929] 
2 Ch. 173 ; Re Patten, W’estminster Bank v, 
Carlvon, [1929] 2 Ch. 270; Re Bain, Public 
Trustee v, Ross, [1030] 1 Ch. 224. 

49. A dd. Annotations : — Consd. Cliesterman v. 
Federal Taxation Oomr. (1926), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v 
Williams. [1927] 2 Ch. 283. Refd, Geologists’ 
Assocn. r. I. 11. Comrs, (1928), 14 Tax Cas. 
271 ; Re Barolav, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173 ; Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 270, 

50. Add. Annoiations : — Aa to (1) Refd. Re- 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161. 
As to (2) Consd. Geologists* Assocn. r. I. R. 
Oomrs, (1928), 14 Tax Cas. 271. Refd. Re 
Barclay. Gardner v. Barclay, Steuart v. Bar- 
clay. fi9201 2 Ch. 173. As to (2) ReM. Re 
Bain, Public Trustee v. Ross, [1930] 1 Ch. 224. 
67. Add Annotation : — As to (2) Apld. Re Gray, 
Todd V. Taylor, [1926] Ch. 362. 


Add. Annotation: — Rolil. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 667. 

Add. Annotation : — ^Refd. Brighton College v. 
Marriott (1924), 89 Sol. Jo. ^9. 

Add. Annotations : — ^ApliL Re Hood, Public 
Trustee v. Hood (1030), 143 L. T. 091. Refd. 
1. B. Comrs. t;. Temperance Council of 
Christian Churches of England & Wales 
(1926), 136 L. T. 27. 

68a. Advancement of Christian principles.] — H. 

died on July 12, 1922, having made his will 
on May 24, 1021, in which he directed that 
the residue of his estate, about £18,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows : 
” Whereas I believe in the universality of the 
Christian religion & that the remedy for the 
unrest & disorders of the body politic will be 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas I believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 
active steps will be taken to minimise & 
ultimately extinguish , tliis enemy of my 

, country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned in aiding all active steps to 
minimise & extinguish the drink traffic.” 
The public trustee issued a summons to have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
wliether the gift so far as given for the 
minimising of the drink traffic was not 
charitable & therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin : — Held : the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gut, being one for the advance- 
ment of Clu'istian principles. — Re Hood, 
Public Trustee v. Hood, [1931] 1 Ch. 240 ; 
100 L. J. Oh. 116 ; 143 L. T. 091 ; 40 

T. L. U. 671 ; 74 Sol. Jo. 640, C. A. 

69. Add. Annotations : — ^Ref d. Re Tetl^, National 
Provincial Union Bank of England v. 
Tetley, [1923] 1 Ch. 258 ; Geologists* Assocn. 
V. I. K. Comrs. (1928), 14 Tax Cas. 271. 

70a. Zoology — Zoological Society of London — 
Valid.] — The objects of the Zoological 
Society of Ijondon as defined by its Charter 
are ” the advancement of zoology & animal 
j)hysiology <fe the inti'oduction af new & 
ernious subjects of the animal kingdom ” : — 
Held : the first object was cle^ly educational 
& the second object, being on construction 
merely in aid of the first, was also educational 
semhle, it was educational in itself. The 
Society was therefore an educational charity, 
although in carrying out its objects it was 
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found necessary to provide its pupils with 
food 8c amusement. The second object i 
necessitated & involved the upkeep & 
improvement of Zoological Gardens. Con- 
sequently a bequest of money to the Bocioty 
upon trust to apply the income for “ tlie 
upkeep 8c improvement of the Zoological 
Gardens, & for the objects of the sfiid 
Society,*’ was a good charitable gift & not 
void for perpetuity. — Be Lopes, Bence- 
Jones V. Zoologic A i. Society of I^ondon, 
[1931] 2 Oh. 130; 100 L. J. Ch. 295 ; 40 
T. L. B. 577 ; 74: Sol. Jo. 581. 

78a. — ^ Trust to erect national theatre — & revive 
English classical drama — Valid.] — (1) The 

Shakespeare Memorial Trust was established 
. to erect 8c endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classic^ drama, 8c stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of povortj^ or the advance- 
ment of educetion or religion referred to by 
Lord Macna: htbn in Income Tax Special 
Purposes Comrs, v. PemscU [1891] A. O. 
631. 

(2) At the time when a donation of 
£70,000 was made to the charity, X)art of 
which was applied by the charity in tlio 
purchase of a site for the theatre, no annual 
subscription hod been received, but within 
only nine days of that time the first annual 
subscription was received. On the subs(^- 
quent sale of the site, tlie question arose 
whether, in those circumstances, tno consent 
of the Charity Comrs. was required the 
sale by the charity : — Held : notwith- 
standing that in the inception of its formation 
it was contomplatced that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, 8c not- 
withstanding that there was an interval 
of nine days only between the donation 8c the 
first of the annual subscriptions, the cliarity 
was not at the time when the donath^jn was 
received a mixed charity witliin 1853 Act, 
B. 62 ; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the wile by the charity was 
required. — Be Shakespeare Memorial 
Trust, Lytton (Earl) v, A.-G., [1923] 2 Ch. 
389 ; 92 L. J. Ch. 551 ; 130 L. T. 50 ; 39 
T. L, R. 610, 676 ; 67 Sol. Jo. 809. 

78b. Bequest to provide sweets — For all children 
within parish — Not confined to those attending 
school — ^Not valid.] — ^Testa^r by his will, 
after leaving money for prizes for the best- 
conducted school ciiildren in the pariah, left 
money to provide “ a pennyworth of sweets 
each for all boys 8c girls below the ago of 
fourteen resident within the parish/* & he 
directed that the income of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
ds cottages : — Held : since there was no 
provision as to the gift of sweets being 
confoied to children who had attended 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
best-kept gardens 8c cottages was a good 
chmdtablc gift as it was one for the benefit 


of the communlty.—JRe Pleasants, Pleas- 
ants V. A.-G. (1923), 39 T. L. B. 675. 

Annotation I. K. Comrs. i/. Yorkfhtro Affrloultural 

8oc., f 10281 1 K. B. 611. 

76. Add. Annotations:— ApprvA. Chestennan v. 
Federal Taxation Oornr. (1925), 42 T. L. B. 
121. Apld. Be Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Geologists* 
Assocn. V. I. B. Comrs. (1928), 14 Tax Oas. 
271 ; Be Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Oh. 173 ; Be 
PrevoRt, Lloyds Bank v. Barclays Bank, [ 1 930] 
2 Ch. 383. Refd. Be Pattern, Westminster 
Bank v. Carlyon, [1029] 2 Ch. 276 ; Be. Bain, 
Public TrustiCe V. Boss, [1030] 1 Ch. 224. 

75a. .] — Tt^siator by his will, wherein he 

described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for invM’istment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of 8t. 1). 8c B., the rector of 
L. 8c the vicars of two other parislies & their 
suo(U‘88or8. toget-li('r with a layman appointed 
by tlie conference of cficAi of those dioceses, 
whom he norninatful administrative tnist-oes. 
After stating that bis wife left her interest in 
ceriain property to liim to bo used as he 
wished, but for pi’i'ferenco for Church pur- 
poses, testator, in (‘xpT’ossed accordance with 
her wish, by clau.s(* 3, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso : “If for any sufficient 
reason, whether diseiidownient may or may 
not have taken place, th<; trustees decide that 
tlie interests of the ('hure.h could be better 
served by any changes in the method ^ of 
administering, or even in the object to which 
the fund is applie d under my will, such change 
or clianges may be nuide with the several 
consents (expressed by a majority of the 
Diocesan (Vuiferences of B. 8c St. !).*’ : — 
Held: the objects to whicli the trustees 
wore, by clause 12, ernpoweiHid to change the 
application of the fund were not other than 
charitable objects 8c were religious objects 
in the interests of tbet Cliurcli as an organisa- 
tion existing for the instiaiction 8c edification 
of the public, 8c tlie gift in clause 3 was a 
valid cliaritable gift. -Be Williams, Public 
Trustee v. Williams, [1927] 2 Cii. 283 ; 90 
L. J. (]h. 449 ; 137 L. T, 477 ; 71 Bol. Jo. 
005. 

: -Refd. lie, Bain, Public TruHtce v. Itoss, 119301 
1 <;h. 224, 

78. Add, Annotations ;--^Ref(l. Be Clarke, Bracey 
V, Royal National Lifeboat Institution, [1923] 
2 Ch. 407 ; Be King, Kerr v. Bradley, [1923] 
1 Ch, 243. 


79a. Benefit of Roman Catholic Church -Open to 
public — Valid.] — ( 1 ) A befjuest for the benefit 
of a church belonging to a monastic order of 
the Roman Catliolic Church but open to the 
public was not rendered invalid by Roman 
Catholic Belief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 19iM, 
gave the residue of all her property, after the 
death of G., to whom she had given a mo 
interest, in the following terms : To 

the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
fLfl nt the lecacv falling due, 8c 
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foiling him to any other representative 
Father of the Order of the Society of 
Jesus . . . \-*-Held: the gift was to this 

Superior upon trust for the benefit of the 
church at Farm Street as he might in his 
discretion think fit ; A; this was a valid gift. 

(2) Testatrix died in 1910, & G. died 
in 1028. The Superior of the Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the deatli 
of testatrix as at the death of G. : — Held : 
the gift was a valid gift to the Superior at 
the moment of G.’s death absolutely. — 
Be Barclay, Gardner v. Barclay, Stbuart 
V. Barclay, [1029] 2 Ch. 173 ; 98 L. J. Ch. 
410 ; 141 L. T. 447 ; 45 T. L. R. 406, 0. A. 

Annotation : — Generally, Refd. Rc Stratton, Knapmau v. 
A.-G. (1930), 47 T. L. 11. 32. 

82, Add. Annotation : — Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [19231 1 Oh. 268. 

80. Add. Annotaiione ; — As to (1) Apld. Geolo- 
gists* Assocn. V. 1. R. Comrs. (1928), 14 Tax 
Cas. 271. Consd. Re Bain, Public Trustee 
V. Ross (1929), 45 T. L. R. 017. Refd. Re 
Williams, Public lYustee v. Williams, [1927] 
2 Ch. 283. 

90. Add. Annotal'hn : — Generally y Refd. Rc Monk, 
Giffcn 7). Wedd, [1927] 2 Ch. 197. 

94. Add. Annotation : — Refd. Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance 
. (1923), 92 L. J. Oh. 326. 

106. Add. Annotations: — Consl. Re Barclay, 
Gardner v. Barclay, Stouart v. Barclay, [1929] 
2 Oil. 173. Refd. Blackwell v. Blackwell, 
[1920] A. 0.318. 

110a. Invalid.] — W ai.pooi/8 Case 

(1349), Duke. 95. 

AnnotatUms: — Consd. AdaiiiH & Lambert’s Caso <l(i02), 4 
Co. liep. 104b. Refd. Hoath v. Oliapmun (18.'>4), 2 Drew. 
417. 

114. Add. J nnolation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

119. Add. Aiinoiaiion: — Refd. Blackwell v. BIa<?k- 
well, IJ929J A. C. 318. 

128a. For benefit of church open to public — 

— Valid.] — Re Barclay, Gardner v. Bar- 
clay, Steuart V. Barclay, No. 79a, ante. 

129. Add. Annotations: — Consd. Ohesterman v. 
Pedornl Taxation Comr. (1925), 42 T. L. R. 
121 ; Geologists’ Assocn. v. I. K. Comrs. 
(1928), 14 Tax Cas. 271 ; Re Provost, Lloyds 
Bank v, Barclays Bank, [1930] 2 Vh. 383. 
Refd. Re Williams, Public Trustee v. Williams, 
[1027] 2 Ch. 283 ; Re Bai-clay, Gardner i;. 
Barclay, Steuart v. Barclay, [1929] 2 Ch. 173 ; 
Rc Patten, Westmin.ster Bank v. Carlyon, 
f 1929] 2 Oh, 276 ; Re Bain, Public Trustee r. 
Ross, [1930] 1 Ch. 224. 

130, Add. ArmoUitioyi : — Consd. Re Barclay, 

Gardner v. B.arclav, Steuiirt v. Barclav, [1929] 
2 Ch. 173. 

135. Add. Ammiaiion : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

155. Add: Annotaiion : — Consd. Blackwell v, Bl.ock- 
well, [1929] A. O. 318. 

167. Add. Annoiaiioyxa : — As to (1) Consd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Oh. 407; Re Davis, 


Thomas v. Davis, [1923] 1 Ch. 226. Refd. 
Be Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258 ; Re 
Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 657 ; Re Hood, Public Trustee v. Hood 
(1930), 143 L. T. 691. 

163. Add. Annotatioyi : — Refd. Re Smith, Public 
Trustee v. Smith (1931 ), 47 T. L. R. 656. 

164. Add. Annotaiion : — Refd. Re Smith, Public 
Trustee v. Smith (1931), 47 T. L. R. 566. 

166. Add. Annotaiion : — Refd. Keren Kayemeth 
Le Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 461. 

179. Add. Anrwtaiion : — Refd. Re Smith, Public 
Tnistee v. Smith (1931), 47 T. L. R. 556. 

183. Add. Annotation : — Dlstd. Re Gwyon, Public 
Trustee v. A.-G. (1929), 46 T. L. R. 96. 

After this case add : — Compare, No. 217b, 
post. 

195a. Shakespeare Memorial Trust — Erection of 
theatre — Revival of English classical drama — 
Valid .] — Re Shakespeare Memorial Trust, 
Lytton (Earl) v. A.-G., No. 73a, ante. 

196. Add. Annotaiion : — As to (1) Refd. Re Gray* 
Todd V. Taylor, [1926] Ch. 362. 

197. Add. Annotation : — ^As to (1) Folld. Rc Gray» 
Todd V. Taylor, [1926] Ch. 362. 

199a. Promotion of physical efficiency of army — 
Encouragement of sport — Valid.] — By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund lor his rt-Riment 
•• tor tlie promotion of sport, including m 
that term only shooting, fishing, cricket, 
football, polo.” Ho also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ” to the aforesaid 
Sporting Fund ” to be held upon the same 
terms as tlie former legacy ; — Held : the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
vfilid charitable gilts . — Re Gray, Todd v. 
Taylor, [1925] Ch. 362 ; 94 L. J. Ch. 4.S0 ; 
133 Ij. T. 630 ; 41 T. L. R. 335 ; 69 Sol. Jo. 
398. 

Annotation: — Consd. I. M. Oiiurs. v. Vorkshiro Atfiicnltural 
Hoc.. [1928] 1 K. B. 611. 

I99b. Repatriation of soldiers — After war service — 
Valid.] — (1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resilient in New South Wales bequeathed 
liis residuary estate ” unto the trustees for 
the time being of tiie ‘ Repatriation Fund ’ 
or other similar fund for the benefit of the 
New South Wales returned soldiers.” At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
mon weidth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers : — Held : 

(2) the gift created a valid charitable trust; 

(3) the trustees of the Commonwealth 
statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been riglitly directed. — Verge v. Someh- 
VILI.E, [1924] A. C. 496; 131 L. T. 107; 
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40 T. L. R. 279 ; 68 Sol. Jo. 419 ; suh notn. 
Verge v. Somerville, A.-G. Foit Australia 
V . Somerville, 93 L. J. P. G. 173, P. C. 


Annotahorut : — ^8 to (1) Refd. Ivt^ivn KayouK'th Lo Jisrool. 
Ltd. V. I. R. Coiiirts. (IU3J ), 17 T. L. R. -101. An to (->) 
Rexd. GcDeml Medical Council v. 1. R. ConirK., En^dish 
Branch ComiciJ of Geiu ral Mcilical ConiuMl r. Smuc (nejS), 
07 L. J. K. B. i)78 ; Keren KayenielU JiO Jisroel, Jdd. r. 
I. R. CoiniH. (li)31), 47 T. L. R. 4(il. 

201. Add, Annotation: — Consd. AV Grovo-Grady, 
PloAvden v. La-wrcnco, [1929] 1 Oh, f>57. 


205. Add, Annotationii : — As to (!) Consd. Adamson i 
V , Melbourne & Metropolitan Board of Works, j 
[1929] A. G. 1 12 ; fit', Grove-Grad v, Plowden ' 
V. Lawrence, [1929] 1 CJj. 557. 


206. Add. Annotations : — As to (1) Dbtd. 7iV Hum- ! 
meltenbcTg, Beatty v, London Spiritualistic ' 
iUliance, [1923] i Ch. 237. Consd. I. B. 
Comrs. V. Yorkshire Agricultural Soc. (1927), . 
44 T. L. B. 59 ; lie (Love- Grady, l*Io\vdon v. . 
lyawrence, [1927] 1 Ch. 557. As to (2) Refd. ! 
I. K. Comrs. v. Toniperance Council of ! 
Chii.stian Churches of England Sc Wah‘s I 
(1026), 136 L. T. 27. j 


208. Add. Anjioiatioyi: — As to (2) Expld. & Dlstd. 
Grove-Grady, Plowdtjn v. Lawrences, f 1929] 
1 Ch. 557. 


208a. i‘. beneficial to communify.] — | 

Testatrix, win» died in 1925, by her will gave 
her re.siduary estate to b(jr t-ruatoes to form , 
a trust for the founding, establishing & main- j 
taining of a charitable institution to bo called j 
the“Beaumont Animals’ Benevolent Society ’’ ! 
under such rules Sc regulations Sc under such | 
committee of management not exceeding ten | 
members & otherwise in all respects as her ' 
trustees should in their absolute disertdion I 


think lit, & having regard to her wish that ! 
the expense of management siiouM be kept 
as low as possible ; provided that all nneiibers 
of the committee tV. of the govornijig l>odv S: 
all olfioials of tlie said society should b(» k j 
alway.s hiiv<t been d<‘i‘lared anti-vivis(*ctionisl : 

4^ opponents of all sport involving the pursuit 
or doalh of any stag, dec‘f, fox, hare, rabbit, j 
bird, lish, or any other animal, k' to have for ! 
its objects (a) tl»c acquisition of land, ]>er- j 
mitted by a judge of the Ch. Div. or tin* i 
Charity Comrs., for the provision of refug(rs i 
for tlie preservation of “ail animals, birds or j 
other creatures not human ” ; (b) tlie dis- 
tribution of any part of the yearly income of i 
the trust fund amongst such societies or ; 
homes for the lauiefit of animals generally 
or for the benefit of individual cases British 
or foreign as the committee of the •“ iicau- 
mont Animals* Benevolent Society** might 
think fit ; (r) tlie founding, establishing, 

endowing, suppoiting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sf^ctionist upon the governing body or bodie.s 
thereof or in any way connected with the 
management thereof: — Held: althougli 'a 
trust in peimctuity for animals might be i\ 
good charitable trust if in its execution tlujre 
was nec€issarily involved a benefit to the 
community, yet wliere that element was 
wanting, the trust would be bad ; tliore- | 
fore, trusts in the present case not ha ving been ! 
shown t>o be ffir purposes beneficial Uj the I 
community they were? not good & valid I 
charitable trusts. — Re Grovr-Okady, Plow- | 


DEN V, Lawrence, [1929] 1 Ch. 557 ; 98 
L. J. Ch. 261 ; 140 L. T. 659 ; 45 T. L. B. 
261 ; 73 Sol. Jo. 158, C. A. ; varied on appeal, 
sub 7iom, A.-G. v, Pi.owden, [1931] W. N. 
89 , 171 L. T. Jo. 308 ; 71 1.. Jo. 329, It. Iv. 

210. Add. Annotation : — Consd. Re Tetley, 
National Provincial Sc Union Bank of England 
r. Tetley, [1923] 1 Ch. 2.58. 

213. Add. Annotation : -Retd. Re Gray, Todd v. 
Taylor, [1925] Ch. 362. 

21Sa. Encouragement of gardening —Charitable.] 

— Rc I^^EASANTS, Pleasants v. A.-G., No. 
73b, ante. 

213b. Provision of public recreation for working- 
class people Valid.) Re Hadden, Public 
Trustee v. More (1931), IS T. L. B. 9; 75 
Sol. Jo. 7S1. 

215. Adfl. AnnoiaiUnis : — A.«f to (2) Refd. Verge v. 
Somerville, [I921| A. C. 41M1 ; Kenui 
metli Le .Hsroel, Ltd. r. 1. B. (’omrs. (1931), 
17 T. I .. B. 161. 

215a. Of Jews to Palestine —Gift to Jewish 

National Fund — Valid.) — A summons asked 
whether deft, co., the .Indisc.her National- 
fonds. Ltd., or some, other Sc what co. was 
referred to in tlu^ devise Sc buMpiest in tlie 
co<licil to UistatorV' will of tlui residuary 
estate the .lewish National Fund, Sc 
whether the same was a valid charitable 
gift. By a codicil to Ins will niad(^ in 1919 
B'stator who diinl shortly after declared : 
“ wheweas it is iny desire tbn.t inembers 
of my family sbai! mak(^ their home in 
Palestine, working k living on the land, I 
give, devise, Sc lMMpj<*.*i.th all ih(‘ residut^ of 
my estate subject, as aforesaid to the 
Jlidiscl ier National funds whi<4i is one of the 
instrninents of the Zionist Organisation, for 
the ])urpose of ])urclia.sing land there, Sc 
(mabling such mcunlKjiH of my family as are 
in a direct line of des<'.ent from my father, 
who may d(?.sir(s to settle in PaJe.stine Bubjoeb 
generally to tln^ regiil/itionH Sc conditions that 
may be noeoHHiivy for Uui common wcsal ” : — 
He/d : tha co. was Ixtrudicially entitl(*d to tiio 
fund to b<5 applied by them so far a,.s was 
necessary for the purpose indicaUal by 
testator, Sc as to the bala,nc<; for tini g“uc!ral 
purposes of the co. -Be Bosicnbmj.m, lb).sEN- 
BLUM V. Bosenbi.um (1921), 131 L. 'r. 21 ; 
68 Sol. Jo. 32i». 

Ctnn/Hire L\( o.MJ*: d'AX, Xo. 176e, /k>.s7. 

217. Add. Annotations : As to (1) Consd. f. B. 
Comrs. v. York.shire Agiieuli ur.al Soc. (1927), 
44 T. ]i. B. 59. (tencrulh/, Refd. (h;rioral 
Medical Council v. I. B. Comrs., English 
Branch Council of Gen(;ral M(jflic.al Council 
r. Same (1928), 139 lo T. 22.7. 

217a. Primrose League -Not a charity.) — d'esta- 
trix by her will gn-ve a leasehold liou.se 
“ to the Primrose' Le.agiie of tlie Con.sie'vaGve 
cau.se to be used as a liabitatiori in connexion 
with the le.'igiifi or in a manner which will 
benefit tbc! cause “ : — field : as tin; gift was 
impressed witli a trust A i;ouhJ not be sold, 
Sc as the league w.as not a charity, the gift 
failed. — Re .Iones, I'ummu Trustee v. 
Cjjlrendon (Earl) (1929), 45 T. L. B. 2.79. 

217b. Bequest “ unto my country England ** — 
Valid as charitable gift to people of England.] 
— s.MJTJf, Pujvi.iu ddn sTjj.- v. Sahth 
( 1931), J 00 L. J. Ch, 109,* 4S T. L. B. 1 1 ; 
75 .S<.l. Jo. 780, a A. 
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218 iv. .}— 

A direction in a will to the cxofh. to 


ilepobit a Hiiin in a bank or invent it, 
“ the yearly Interortl to bo do voted to 
the care of my grave/’ creates, leaving 

26 


statulory proviHlonn out of coiit^idera- 
tion, a licrpetual ti-UHt ; A:, aw t he pur- 
pone is not charitable, is void ; but 

12 * 
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225. Add. Annotations: — Consd* Ee Kixig, Kerr 
V, Bradley, [1923] 1 Ch. 243. ReM. Be 
darke, Bracey v. Boyal National lifeboat 
Institution, [1923] 2 On. 407. 

280, Add, Annotation : — As to (1) FoUd. Be Hooper, 
Parker v. Ward (1931), 171 L. T. Jo. 291. 

280a. .] — Be Hooper, 

Parker v. Ward, [1031] W. N. 88 ; 171 
L. T. Jo. 291 ; 71 L. Jo. 304. 

231a. ,] — Testator gave £200 to his trustees, 

on trust to invest it & to pay the income 
thereof to a cemetery co. “ during such 
period as they shall continue to maintain & 
keep ** two specified graves “ in the cemetery 
in good order & condition with flowers & 
X)lants thereon as same have hitherto been 
kept by me,’* he declared that, if the 
gjavos should not bo kept in such order & 
condition, his trustees should pay & ax)i)ly 
the income in manner therein mentioned : — 
HeUl : the gift was a valid gift. — Be Ciiardon, 
Johnston v. Davies, [1928] Oh. 464 ; 97 
L. J. Ch. 280 ; 139 L. T. 261. 

238a. In memory of testatrix — Valid.] — Re 

King, Kerr v, Bradley, No. 3a, ante, 

240. Add, Annotation Apld. I. It. Oomrs. I 
Hoc. for Relief of Widows & Ori>hans of 
Medical Men, I. K. Oomrs. v. Medical Charit- 
able Hoc. for West Riding of Yorkshire 
(1920), 136 h, T. 00. 

Add, Annotations : — Reid. 1. 11. Oomrs. i>.Hoc. 
for lieliof of Widows & Ornlians of Medical 
Men, I. 11. Oomrs. v. Medictil Oiiaritable Hoc. 
for West Riding of Yorkshire (1920), 42 
T. L. It. 012 ; I, R. Oomrs. v. Yorkshire 
Agricniltural Hoc. (1927), 44 T. I.. R. 69; Re 
Provost, iJoyds Bank v. Barclays Bank, 
[1930] 2 Oh. 383. 

242. Add, Annoiaiions : — Reid. 1. R. Oomrs. v. 
Hoc. for Relief of Widows & Orphans of 
Medical Men, I. R. Oomrs. v. Medical Charit- 
able Hoc. for West Riding of Yorksliire (1920), 
42 T. Ij. K. 012; I. R. Oomrs. v, Yorksliire 
Agricultural Hoc., [1928] 1 K. B. 011. 

245. Add. Annoiaiion .‘-'"Reid. 1. K. Oomrs. v. Hoc. 
for Relief of Widows & Orplians of Medical 
Men, I. R. Oomrs. v. Medical Charitable Hoc. 
for West Riding of Yorkshire (1920), 42 
T. L. R. 012. 

247. Add, AnnotaUon : — Refd. I. B. Oomrs. v. 
Hoc. for Belief of Widows & Orphans of 
Medical Men, I. K. Oomrs. v. Medical Oliarii- 
ablo Hoc. for West Riding of Yorksliire (1920), 
42 T. L. R. 012. 

m 249. Add. Annotation ; — Apld. I. R. (kimrs, v. Hoc. 
for Relief of Widows & Orphans of Medical 
Men, I. K. Oomrs. v. Medical Charitable Hoc. 
for West Riding of Yorksliire (1920), 136 i 

L. T. 60. 1 


250. Add, Annotations : — As to (1) Refd. Be Patten, 
Westminster Bank v. Oarlyon, [1929] 2 Oh. 
270. Asto {Z) Refd. Be Prevost, Lloyds Bank 
V. Barclays Bank, [1930] 2 Oh. 383. 

251. Add, CUaHon .•—[1912] 1 Oh. 29. 

Add, Annotations: — As to (1) Apld. Be 
Patten, Westminster Bonk v, Oarlyon, [1929] 
2 Oh. 270. As to (2) Refd. Be Kuypers, 
Ku^ers v, Kuypers, [1926] Ch. 244. Generally, 
Refd. Re Bancroft. Bancroft v, Bancroft, 
[1928] Ch. 677. 

251a. -- — London Library.]— A gift of real & 
personal estate to the trustees of an un- 
incorporated voluntary assocn. [the London 
Library], not being a charity, for the general 
purposes of the assocn. held valid, & not open 
to objection on the ground of remoteness. — 
Re Prevost, Lloyds Bank, LiTD. v, Bar- 
clays Bank, lyro., [1930] 2 Ch. 383 ; 99 
L. J. Ch. 425 ; 143 L. T. 743 ; 46 T. L. R. 
667 ; 74 Hoi. Jo. 488. 

256. Add, Annoiaiion : — As to (2) Refd. Verge v, 
Somerville, [1924] A. O. 496. 

259. Add, Annolaiioti : — As to (1) Refd. Re Grove- 
Grady, Plowdcn v, Lawrence, [1929] 1 Oli. 
577. 

265. Add, Annotation : — Refd. Chesterman v, 

• Federal Taxation Ck)mr. (1925), 42 T. L. R. 

121 . 

265a. Gift to Jewish National Fund — To enable 
testator’s relations to settle in Palestine.] — 

Re Rosenblum, Rosenblum v, Rosenblum, 
No. 215a, ante. 

266. Add. Aruioiaiions : — As to (1) Consd. Re Gray, 
Todd V. Taylor, [1925] Oh. 302. Apld. Re 
Patten, Westminster Bank v. Oarlyon, [1929] 
2 Oh. 270. 

266a. Provision of knickers for all boys of district — 
Void.] — (1) Tost/itor clcvist^d his residuary 
estate on trust, the income to be applied for 
overinpi’oviding knickers for boys who resided 
in the P. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 
IleXd : as none of the conditions necessarily 
imported povcii/y & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void os offending against the rule against 
perpetuities. 

(2) A trust which is not a charitable 
trust (;annot be changed into a charitable one 
by limiting the area in which it is to operate 
(Eve, j.). — Re Gwyon, Public Trustee 
V, A.-G., [1930] 1 Ch. 255 ; 99 L. J. Ch, 104 ; 
40 T. L. R. 96 ; 73 Hoi. Jo. 833 ; suh nom. 
Public Trustee v. A.-G., 142 L. T. 321. 

267a. Social club— Staff Christmas fund — Invalid.] 

— Testator gave three legacies in the follow- 


Icgislatlve eanctlon Is pi von to this ! 
paridctilar form of pori)etunl tinist, by ; 
above sect. — Re Jones (1918), 42 i 
0. L. U. 62 ; 3 3 Q. W. N. 405.— CAN. I 

e i. , .] — Bequests mode to 

bodios Incapable of contraotlng, on 
tho oondition precodont that they 
should agree with tostator’s trustees 
to care for certain burial lote for all 
time : — Held : void. — He Latno Estate, 
110271 1 W. W. H. 609 ; 88 B. C. H. 
449.— CAN. 

282 I, ErectUm of monumeni — To 
testator*8 mtmoru — Rot ciioritabte use.] — 

A udll provided that one-half of the 
residue of the estate be used by the 
exors. towards tho erootiou of a 


monument or eome suitable memorial 
to me.*' Testator's husband died uftei* 
tho making of the will, & she caused 
to bo elected between his grave & the 
space reserved for hors a monument to 
him on which w^as left a blank space 
apparently Intended to be filled in 
with tun inscription for herself after her 
death ; — HtM : the provision for the 
monument was not an enforceable trust 
nor a ciuuitablo bequest which could 
be workwi out cv-pr^'s . — Re jBFFEftsox 
Estate (3dan.), {19301 3 D. L. U. 453 ; 
[1929] 3 W. W. 11. 690.— CAN. 
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h I,. Soddy of St, Vincent de 

26 


Paul — House of Providence.] — Testator 
bequeathed £100 to the Society of St. 
Vincent de Paul, & dlreotedLthe residue 
of his estate to bo converted Into cash. 
& paid to the House of Providence. 
Those w^ere voluntary unincorporated 
asRociatlons ; — Held : so far as they 
could be paid out of personalty these 
legacies were good ; & should be paid 
over to the persons having tho manage- 
ment of tho pecuniary affairs of the 
institutions named. — Elmslet r. Had- 
den (1867), IS Or. 386.— CAN. 

1 i. Fund of Benevolence of Freemasons 
— Valid,] — M Vosz, Public Tbubteb 
V. Stsexje, {1926] S. A. S. R. 216. — 
AUS, 
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ing tenns ; “To the Junior Oarlbon Club, 
Pail Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund, To the Union Club, 
Brighton : £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas BMnd. To the Sussex County Cricket 
Club : £300 of Funding lioan in trust to pay 
the interest yearly to the Nursery Fund ’’ : — 
Held : the legacies to the clubs were not 
charitable, &, therefore, invalid. — Re Pati’EN, 
Westminster Bank v. Carlyon, [10201 2 
Ch. 276 ; 98 L. J. Ch. 419 ; 111 L. T. 205 ; 
46 T, L. K. 604, 

267b. Cricket club — Nursery fund — Invalid.] —iic 


Part II. — Assurances f( 

296. Add, Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 107. 

302. Add, Annotation : — Refd. ZiV Grovi^-Grady, 
Plowden v. Lawrence, [1029] 1 Ch. .657. 

316, Add. Annoiciion : — Refd. Re Bei*chtold, 
Berchtold v. Cipron, [1923] 1 Ch. 192. 

360. Add, Armofah m : — Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1020] A. C. 213. 

361, Add, Annotation : — Refd. I. 11. Comrs. v. 
Forth Conservancy Board, [1929] A. 0. 213. 

384. Add. Annotation : — Refd. Cross v. Imperial 
Continental Gas Asaocn., [1923] 2 Ch. 653. 

397, Add. Annotation : — Refd. Ro Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

898, Add. Annotation : — Refd, R^ Berchtold, 
Berchtold v, Capron, [1923] 1 Ch. 102. 

429. Add. Annotaiion : — Refd. Re Porter, 1‘crtcr v. 
Porter. [1925] Ch, 746. 

432a. Art gallery — Valid -Right of trustees to 
purchase house & grounds.] — Rc Towner, 
Eastbourne Corpn. v. A.-G. (1023), 40 
T. L. R. 3. 


Patten, Westminster Bank t;. OAuiiYON, 
No. 267a, ante. 

270. Add, Annotations : — Refd. Be Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Oh. 268 ; Re Prevost, Lloyds 
Bank v, Barclays Bank, [1930] 2 Oh. 383; 
R. V. Registrar of Joint Stock Companies, 
Rije p. More, [1931] 2 K. B. 197. 

272a. Gift to Universal Negro Redemption Fund — 
Valid.] — Univeiisal Negro Improvement 
Assocn. Incorporated v. Morteu (1928), 
44 T. li. R. 331 ; 72 Sol. Jo. 154, P. O. 

272b, Gift for disabled soidlers of former enemy 
country— Valid.]- -JZc Robinson, Besant v. 
German Reich, No. 23c, ante. 


r Charitable Purposes. 

464. Add. Annolation Re Grove-Grady, 

Plowdon V. Liiwrcnce, 11020J 1 (^h. 557. 

466. Add. AnnoUiiion : - Jietd. He Monk, Giffen v. 
VVedd, [1027] 2 V\i. 107. 

472. Add. Anrioiafions Consd. Rs Clarke, Bracoy 
V. Royal National IJfcboat Institution, [1023] 
2 Ch. 407. Refd. Re Davis, Tlioruas v. Davis, 
[10231 1 (3i. 225. 

480, Add. Annotation : — Befd. He Monk, Giff(m 
Wedd, [1027] 2 Ch. i07. 

503. Add. Annotation: naid. Re Grov<^-Grady, 
Plow’dtm V. Lriwvcn<‘(‘. | 1020] I (3i. 557. 

625. Add. Amiotatlon : - Hetd. Rc Grove-Giudy, 
Plowden v, LMwr<‘ric<‘, (1020] I Ch. 557. 

629a. Under Education Act, 1921 (c. 51), 

s. 117 - -Assurance of land for erection of 
sanatorium - Exempt.] - /Co 11 AitROw Scmiool 
Governors A Murray’s Con'J'RA(m\ [1027] 1 
Cli. 556 ; 06 L. J. Ch. 207 ; 137 L. T. 110; 71 
Sol. Jo. 408. 

638. Add. Annotaiion : — Reid, Re An/Jani, Iter- 
hei t ( OiristopUer.son, [J030] I (Oj. 407. 


Part III. — Charitable Trusts. 


663. Add. AnnolationA : — Consd. Re Clarke, Bracoy 
V, Royal National Lifeboat Institution, [1023] 
2 Ch. 407. Refd. Re Davis, Thomas u. Davis, 
[1923] 1 Ch. 225. 

657 a. .] — A gift to A. “who will at lier 

dcatli dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,” 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 
becomes applicable for chiiri table ijuriioses & 
is not distiibutable as on an intestacy . — Re 
Cammell, Public Trustee v. A.-G. (1925), 
69 Sol. Jo. 345. 

668. Add, Annotaihn : — A a to (3) Dlstd. Re 
Gwvon, Public Trustee v. A.-G. (1929), 46 
T. 1 . R. 90. 


661. Add. AnnotatioH ; - Refd. Blackwell v. Black- 
well, [1020] A. C. 31S. 

673. Add. Armoialion .• - Rofd. Blackwell v. Black- 
well, [10291 A. C. 318. 

680. Add. Annolalion ; — Refd, Blackwell v. Bla,ck- 
wcll, [1020] A. C. 318. 

687, Add. Anrodalions : — Aa to (1) Consd. He 
Clarke, Bracoy v. Royal National Lifeboat 
Institution, [1923J 2 Ch. 407. Apld, Re 
Davis, Tliomas v. Davis, [1023] 1 Oh. 22.i. 
Refd. Rs Tetley, Natiorud l*rovincial A. Union 
Bank of England v, Tetley, [1023] 1 Ch. 258; 
Re Grove-Grady, Plowden v. Tj/twr«:nce, [ j 9^9 j 
J Ch. 557; lb*od, Cubli<5 Trustee Hood 
(1030), 143 L. T. 601. 

691a. Fund deposited in names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 


PART II. SECT. 4, SUB-SECT. 8. 

■d. Necessity for rtfpMraiion—Vnder 
24 Viet. c. 43.}— /ec Stbatfobd 
Tiar Choboh I^pkbty (1869), 2 Ch. 
388.— CAN. 


PART 11, SECT. 6. SUB-SECT. 4. 

I i. Not appilcahle to .] — 

The above Act is nut in force In 
Manitoba.— F enton F^rATE, (1920] 
2 W. W. R. 367 ; .53 D. h, R. 82 ; 30 
Man. h. R. 246. — CAN. 
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PART in. sect. 1. sub-sect. 1. 

sm. IJu fifitlcmml --Settlor diveating 
himnelf of income, from shfire.s.]-' 
Tt;Nij«Y V . Fedebal Comb, ok Taxa- 
tion (1927), 39 O. L. R. 528.— AUS. 
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creation of new dlooese.] — On June 29, 1888, 
money was deposited In a bank in the names of 
the Bishop of Wakefield & two archdeacons* 
In May, 1888, the Diocese of Wakefield was 
newly formed, &> H. was enthroned on 
June 26, 1888, as first bishop of that diocese. 
The Income of the fund so deposited was not 
drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whoso names the money 
had been deposited. The fund was not 
contributed to by those in whose names it 
was deposited : — Held : in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not boneficiidly entitled to 
the fund, but the fund was one subject to 
charitable trusts. — Prase v. How (1922), 
91 L. J. Ch. 334 ; 120 L. T. 029 ; 00 Sol. Jo. 
260. 

691b. Limitation of area insufficient.] fiVfilwYON, 
Public Tuusutse v. A.-H., No. 20(Ja, ante. 

691c. .] — He King, Hendeioion v. Ouanmer 

(1931), 76 Sol. Jo. 781. 

692a. .J — He Kembij^, Nakji v, JjOmbardini 

(1931), 71 L. Jo. 347. 

702. Add. A nnotai ion :~ Dlsid. He How, How v. j 
How, [J930J 1 CJi. 00. 

702a. “ Missionary purposes — Valid— Court en- 
titled to regard missionary work of legatee.] — 

Testatrix bequeathed her residuary estate 
“ for missionary purposes to J. : — Held : 
(1) the ct. could admit evioence that t^jsta- 
trix^ had often met J. at conferences of 
Christian workers & discussed i*eligious 
subjects with liim, & that before she m.'ide 
her will she had sent him considerable sums 
of money to aid Jiim in the work in wliich he 
was so engaged, which was that of piistor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) having r(.‘gard 
to that evidence, the gift was not voiil for 
uncertainty but was a good cliaritiible gift. — 
He Keks, Jones v, Evans, [19201 2 Oh. 69 : 
89 L. .1. Oil. 382 ; 123 L. T. 607. . 

AnmUaiUms :-^Aa fo (1) Consd. Ee Bain, Pviblio Trustee v. I 
Bosh, 1 CL. 224. Distd. i»*t* Jiow, iiow v, Jlow, I 

[luaoj 1 Ch. «U. 

703a. ** Two institutions which 1 hope to be able ' 
to name — Valid.] — 3\'statrix, who died in 
1919, left her foreign property to “ two 
institutions, one for sailor's, the other for 
soldiers, wdiicli I liope to be able to name 
myself, if not, tlum by my exors.” : — Held : 
the gift ought to be cemstrued, not as a gift 
to two institutions which might or might not 
be charitable, but as a gift U> two charitable 
institutions of the kind sj)ecitied, & there- 
fore was not too vagin* but was a good charit - 
able gift. — He Smith, Blyth r. A.-G. (1920), 
30 T. L. B. 410, O. A. 

706. Add. Annoialione : — Consd. B. r. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 051 ; He Clarke, Bracey v. 
Royal National lifeboat Institution, [1923] \ 
2 Oh. 407. Reid. He l)a\d8, Tiiomas v. ! 
Davis, [1023] 1 Ch. 226 ; He ITummelten- ' 
berg, Beatty v. London Spiritualistic Alliance, j 


[1923] 1 Ch. 237 ; Re Tetley, National Pro- 
vincial & Union Bank of England v. Tetley, 
[1023] 1 Ch. 258 ; Verge v. Somerville, [1924] 
A. C. 496 ; General Medical Council v. I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same ( 1928), 97 L. J. K. B. 
678 ; Geologists' Assocn. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271 ; I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
oil ; He Grove-Grady, Plowdcn v. Lawrence, 
[1929] 1 Ch. 557 ; Hood, Public Trustee 
V. Hood (1930), 143 L. T. 691 ; He Schoales, 
Schoales v. Sphoales, [1930] 2 (Jh. 75 ; Keren 
Kayerruith liC Jisroel, Ltd. v. I. B. Comrs. 
(1931), 47 T. L. li. 461. 

708. Add. AnnoicUion : — Consd. Be Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

716. Add. Annotations: — Apld. He Bain, Public 
Trustee v. Ross, [1930] 1 Ch. 224. Distd. Re 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 151. 
Refd. He 'rotley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Oh. 258. 

717a. “ For such objects connected with the 
church as ” vicar shall think fit ** — Valid.] — 

Wlierii te.statrjx devised As bequeathed all the 
re.sidue of her estate to the vicar of a church 
for such objects connected with the church 
as lie sliall think lit ” : — Held : ” objects 

connecter! with the church ” did not mean 
pai'ochial objects, but meant objects con- 
nected with the fabric Ac services of the church, 
Ac therefore the gift created a valid charitable 
gift . — He Bain, Public Trustee v. Ross, 
[1930] 1 Ch. 224; 99 L. .T. Ch. 171; 142 
L. T. 344 ; 15 T. L. R. 017, C. A. 

Annotations Apld. Itc Stratton, Stratton v. A.-G., 11930] 
2 Ch. lol ; Folld. Jte Martloy, Simpson i*. Bounio (i931), 
47 T. Ji. U. :h.)2. Reid. Jic Stratton, Knapinan v. A.-G. 
(1030), 47 T. I.. 11. .32. 

717b. ** Such parochial institutions or purposes 
as ** vicar “shall select — Invalid.] — Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for 
the time Vicing, to be distributed by him 
“ among sucli parochial institutions or pur- 
Iiuses as lie slutll select ” : — Held : as 
” })arochial institutions or purposes ” might 
include objects which were not charittible 
the liequest was not a valid charitable gift. — 
He Sth.vtton, Knapman v. A.-O., [1931] 
1 Cli. 197 ; 100 L. J. Ch. 02 ; 144 L. T. 109 ; 
47 T. L. R. 32 ; sub nom. He Stra'ITON, 
Knapman v, Stratton, 74 Sol. Jo. 787, C. A. ; 
affq. S. C. sub nom. He Strati’on, Stratton 
V, A.-G., [J930J 2 Ch. 151. 

717c. “ For the benefit of the work of the Cathe- 
dral ’’--Valid.] —A*c Hartley, Simpkon v. 
Bourne (Cardinal) (1931), 47 T. L. R. 392 ; 
75 Sol. Jo. 279. 

1 IB. Add. Annotaiions : — Consd. Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
He Bain, Public Trustee v, Ross (1929), 45 
T. Ii. R. 017; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. FoUd. Be Jackson. 
Midland Bank Executor Ac Trustee Co. v. 
Wales (^Wchbp.), [1930] 2 Ch. 389. Consd. 
He Schoales, Schoales v, Schoales, [1930] 2 


PART HI. SECT. 2, SUB-SECT. 2.— A. (a). 

ap. Gift ** for aenne a*Md public purpose *’ — •* Such as ctnergenrv hospital, xcomen^s home or park with, urinary ” — Valid.] 
— UOX tJ. Hooan & VlCTOUiA CORPN. ( 1925), 35 B. c. R. 290. — CAN. 

PART III. SECT. 2, SUB-SECT. 2.— A. (b). 

To be inreated vwr ehariiica at truateca* diacretion to be adected by truateca ** — VeUid.] — lie Hammond (1921), 
Go D. L. R. 580 : 51 O. L. K. 140.— -CAN. 
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Ch. 76. Apld. lie Stratton, Stratton v. A.-G., 
[1930] 2 Ch. 151. Reid. Jic Stratton, 
Knapman v. A.-G. (1930), 47 T. L. 11. 32. 

718a. Trustees empowered to change objects if 
Interests of Church better served.] — lie i 

Williams, Public Trustee v, Williams, i 
No. 76a, ante. I 

718b. Gift to Archbishop to be applied ** in his dis- 
cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.*’] — Testatrix made a bequest of 
half her residuary estate to the Arclibishop 
of Wales for the time being to be paid & 
applied by him in or towards the Gem'ral 
iSind belonging to the Church in Wales, or in 
his discretion in any mamier as ho might 
think best for helping to carry on the work ' 
of the Church in Wales : — I/c/d : the alteriia- ! 
tive gift was too indcdinite in that it could not | 
be said that the a|)plication of it by the | 
Archbishop must be for a charitable purpose, ! 

the whole gift was therefore voiil. — AV | 
.Tackson, Midland Bank Bxecutou A: i 
Trustee Co., Ia'd. v. Wat.es, Arcdbisiiop I 
OF, [19301 2 Ch. 389; 99 h. J. Ch. 450; i 
144 L. T. 102 ; 40 T. L. II. 55S. 

720. Add. Annoiatii ns : — Consd. Re Clarke, Bracey 
V. Uoyal National Lifeboat Institution, [1923] 

2 Ch. 407. Refd. Re Chapman, Hales u. A.-G. 
(1922), 91 L. J. Oh. 527 ; Rs Davis, Thomas 
V. Davis, [1923] 1 Oh. 225 ; Ji>e Tetley, j 
National Provincial & Union Bank of Eng* : 
land r. Tetley, [1923] 1 Ch. 258. j 

721. Add. Annotations : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. 0. 202. Refd.. 
Verge v. Somerville, [1924] A. 0. 490. 

723. Add. Annotation : — Consd. Re Tetley, Na- 
tional Provincial & Union BanK of Eng- 
land V. Tetley, il 923] 1 Ch. 258. 

724a. “ Charitable or public institutions ” — At dis- 
cretion of trustees — Void.] — By liia will datt*d 
May 3, 1918, testator, after making ceHain 
specific &; pecuniary bequests & giving an 
annuity to his wife, devised Ac; bequeathed all 
his real & personal estate iK)t thereby other- 
wise disposed of upon trust for conversion ; 
& investment of tlie net residue as therein i 
mentioned. He duected his trustees “ to ! 
hold the residuary moneys investments j 
upon trust, subject to payment of the wife’s i 
annuity, to pay & apply the same for the j 
benefit of one or more charitable or public i 
institutions in Wales as they may deem 
advisable in their absolute discretion At in j 
such proportions & shares as they may deem j 
lit ” : — Held : the non-chailtable objects of | 
the residuary gift were too vague, & the I 
whole gift faded for uncertainty . — Re Davis, i 
Tuomas r. Davis, [1923] 1 Ch. 225 ; 92 i 
L. J. Ch. 322 ; 128 L. T. 735 ; 39 T. L. K. | 
201 ; 07 Sol. Jo. 297. i 

726. Add. Annotation : — Refd. Re Clarke, Braccy j 
V. Royal National Lifeboat Institution, [1923] I 
2 Ch. 407. : 

728a. ** To such charities or to such religious I 
bodies ” — As trustees in their discretion shall i 
think fit — Valid.]— Tomkinson, M‘Ckea i 


PART IIL SECT. 2, SUB-SECT 2.— B. 

t i. “ Charitable, or other deservinff 
institutions ’ ' — .ds trustees think fit — 
Void.\ — Campbell’s Trustees t>. 
Campbell. [1»21] S. C. (H. L.) 12 ; 68 
Sc. L. U- G9.-~SCOT. 

b i. ** Benevolent, charitable db re- 


& Bell v. A.-G. op the Duchy op Lan- 
caster (1929), 74 Sol. Jo. 77. 

781. Add. Annotations : — Consd. Re Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. DIstd. 
I. K. Gomrs. v. Roberts Marine Mansions 
Trustees (1927), 43 T. I.. R. 270. Consd. 
General Medical Council v. I. R. Oomrs., 
English Branch Council of General Medical 
Council V. Same (1928), 97 L. J. K. B. 678; 
Re. Grove-Grady, Plowden v. Lawrence, [1929] 

1 (vh. 557. Refd. Re Clarke, Braccy v. 
Royal National Lifeboat Institution, [1923] 

2 Oh. 407 ; Re Davis, Thom<is v. Davis, 
[1923] 1 Ch. 225; A.-G. v. National Pro- 
vincial Bank, [1924] A. O. 262 ; Verge v. 
Somerville, [1924] A- 0. 496; I R. Oomi’s. 
V. Yorkshire Agricultural Soc., [1928] 1 K. B. 
61 1 ; Midland Counti«‘S Institution of Engi- 
noei-H p. T. II. Comrs. (1928), 14 Tax Cas. 285; 
Keren Kayemeth IjO Jisreud. Ltd. v. I. R. 
Comrs. (1931), 17 T. L. R. 461. 

734. Add. Annotation : — Refd. Verge v. SomorviUo, 
[1924 ] A. 0. 406. 

735. Add. Ayincftations : — As /o (1 ) Refd. Re Tetley, 
National Provincial Ac Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. As to 
(2) Consd. Re Bain. Public Trustee v. Robs 
(1929), 45 T. L. R. 617. 

735a, “ Charities & institutions ** — “ As executors 
in their absolute discretion think fit ” — Void.] 

— Re Clarke, Bijacry v. Royal National 
Lifeboat Institution, No. 47a, anic. 

739. Add. Annoiatiorus : — Consd. Caldwell v. Cald- 
well (1921), 01 L. J. P. 0. 95; A.-G. v. 
National Provincial Bank, [1924] A. 0. 262 ; 
He Gwyon, Public Ttusiecs v, A.-G. (1929), 
46 T. L. R. 96. Refd. Re Davis, Thomas v. 
Davis. [1023] 1 Ch. 225; 72c Stratton, Strat- 
ton V. A.-G., [19.30] 2 Ch. 151. 

740a. ** Charitable purposes directed by testator 
or for such objects as executor selects — Void.] 
Re Chapman, Hales v. A.-G., No. 1424a, 
post. 

740b. ** Patriotic purposes or charitable institutions 
or objects ” — At discretion of trustees — Void.] 

— Testator by his will directijd bis trustees 
to apply one-fifth of Jiis residuary estate 
“ for such patriotic purpijses or objects Ac 
such charitable iastitution or instibutiona or 
charitable object or objects in the British 
Empire ” as they in their absolute discretion 
should sohict : — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ” wore not necessarily charitable, Ac the 
gift was void for uncertainty. — A.-G. v. 
National 1’kovinctal Ac Union Bank of 
Enoland, [1924] A. 0. 262 ; 40 T. L. R. 191 ; 
68 Sol. Jo. 235 ; sub nom. Re Tetley, A.-G. 
V. National I^rovincial Ac Union Bank op 
England, 93 L. J. Ch. 231 ; 131 L. T. 34, 
H. L. ; affg. S. C. nom. Re Teixey, 
National Provincial Ac Union Bank of 
England, Ijtd. v. TErrLEY, [1923] 1 Oh. 
258, 0. A. 

Annotations : — Consd. lie (irove-Grady, Plowdonr. Lawrence 
1 c;ii. r,[i7. Refd. Verge v. 8omervIJJe. llU24j A. O. 
4U«; I. it. ComrH. v. llobertH Marine ManHlons Tniateea 

iMirpones alone. —.I aokho M' s Trustees 
V, Inland Hkventtk, S. C. 67U ; 

10 Tax Ohs. 4S0.— SCOT. 

0 ii. In particular place — As 

trustees shall think deserving,] — lU 
Greaves (B. C.). [1917] 1 W. W. li. 
997.— CAN. 


liuwus instiiiitutns ” — As trustees think 
proper — Jn limited htcalilp — Valid .] — 
Edgar, kt<'. v. Casseli^i, [ 1922 J B. C. 
395 ; 59 Sc. L. K. 304 >-SCOT. 

0 i. .] — By the law of Seotlaiidn 

tro^!(t for “ charitable or bcnovoleut ” 
pnrpoiiCM 1m a trust for ** charitable ” 

29 



Omm 7Mb— 888a. ENaiiSH AND Empire Digest Supplement. 


(1027), 43 T. L. R. 270 ; Gendral Medical Council v. L R. 
Comrs., Enprllsh Branch Council of General Medical Council 
t>. Snmo (1928), 97 L. J, K. B. 578 j I. R. (5omrs. v. Yorkshire 
Agricultural Hoc., [1928] 1 K. B. 611 : Keren Kayemoth 
Lo Jisroel, LW. t?. I. R. Oomrs. (1931), 47 T. L. R. 298; 
lie Smith, Public Trustee t?. Smith (1931), 47 T. h, R. 556. 

745. Add. Citation 91 L. J. P. 0. 95. 

748. Add. Annotation: — As to (1) Consd. Chester- 
man v. Federal Taxation Oomr. (1925), 42 
T. L. B. 121. 

751. Add. Annotation : — Retd. Bo Tetley, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Oh. 268. 

751a. ** Objects of charity or any other public 
objects In parish of VaUd.]— By 

her will made in 1889 testatrix bequeathed 
all her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, “for the 
benefit of the schools, & charitable institu*- 
tions, & poor, & other objects of charity, or 
any other public objects in the parish of P.“ : 
— Held : it was a good charitable gift of the 
whole residuary estate, Ac was not to be read 
disjunctively . — Re Bennett, Gibson v. A.-G., 
[1920] 1 Ch. 805 ; 89 L. J. Oh. 269 ; 122 
L. T. 678 ; 84 J. P. 78 ; 64 Sol. Jo. 291. 

Annotation : — ^Refd. lie Tetley, National Provincial & Union 
Bunk of England o. Tetley, [1923] 1 (vh. 258. 

754. Add. Annotations : — Held. Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1029] A. C. 142 ; Uc Grove Grady, Plowden 
V. Lawrence, [1029] 1 Oh. 667. 

755a. ** Hospital or other charitable or benevolent 
Institution '* — Valid.] — By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same Sc the 
income thereof in providing or endowing, or 
assisting in providing or endowing, any 
bospitid wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of Ilia late wife, “ for, at, or in connection 
with, any hospital or convalescent home or 
other ch^iritable or bcmevolent institution “ ; 
Sl testatcjr expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
Ixmdon, or at, or in connection with, the town 
of Kilmarnock : — Held : the word “ hos- 
pital where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words “ wards, beds, or 
cots ” ; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homos or 
other charitable institutions, & the words 
“ benevolent institution “ must be con- 
strued as ejxisdem {jeneriSf with “ hospital “ ; 
& therefore the bequest constituted a good 
Sc valid charitable gift. — Re Ludlow, Bence- 
JoNBSt?. A.-G. (1923), 93 L. J. Oh. 30, 0. A. 

768. Add, Annotation: — ^Folld. Re Porter, Porter 
V, Porter, [1025] Ch. 746. 

765. Add. Axinotation : — As to (2) Consd. Re Porter, 
Porter v. Porter, [1925] Oh. 746. 

769. Add. Annotaiiwi: — Consd. Re Porter, Porter 
V. Porter, 11926] Ch. 746. 

769a. Invalid gift for maintenance of family 
graves -Surplus to rector of B. — Void for 


uncertainty.] — Fowler v. Fowler (1804), 
S3 Beav. 016 ; 33 L. J. Oh. 674 ; 10 L. T. 
682 ; 28 J. P. 707 ; 10 Jur. N. S. 648 ; 12 
W. B. 972 ; 65 E. B. 607. 

Annotations Re Williams (1877), 5 Ch. D. 735. 

Beld. Hoaro v. Osborne (186ft), 30 J. P. 309 ; Re Rigley's 
Trusts (I860), 36 L. J. Oh. 147 ; Choa Choon Neoh v. 
Bpottiswoode (1869), Wood's Oriental Cases, App. 1. 

769b. Gift for maintenance dc upkeep of masonic 
temple — Residue to masonic charities — Whole 
gift vold.}^By a codicil to his will testator 
directed ^ exors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
Sc sole di^retion, to the maintenance Sc up- 
keep of the masonic temple. Sc the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, Sc smaller rooms for lodge 
meetings, business Sc meetings of a social 
but not political character. Upon a summons 
to ascertain whether the legacy was valid or 
not : — Held : (1) the decisions in the “ tomb 
cases” were inapplicable; (2) the whole 
income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which wiis invalid, the ct. was 
not entitled to control tliis discretion, Sc 
institute an inquhy at chambers as to the 
amount of income necessary to be applied for 
maintemuice Sc upkeep of the temple, so that 
the gift of the balance would be v^d ; (3) as 
the primary gift was not sufficiently defined, 
the whole legacy was void for uncertainty. — 
Re roBTER, I’OKTEK V. PouTEii, [1925] Ch. 
740 ; 95 L. J. Ch. 40; 133 L. T. 812. 

770. Add. Annotation : — Refd. Re »Sinith, Ihiblic 
Trustee r. Smith (1931), 47 T. I.. R. 556. 

771. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Boyal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 

772. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter, [1926] Oh. 746. 

776. Add. Annotation : — Folld. Re Porter, Porter v. 
Porter, [1926] Ch. 746. 

786. Add. Annotations : — Consd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Oh. 243. 

794. Add. Annotations : — Apld. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 

795. Add. Annotations : — Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Reid. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 

810. For ** appointment read ** apportionment.*’ 

816. Add. Annotation : — Refd. Re Grove-Grody, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

817. Add. Axmotation : — Consd. Re Bain^ Public 
Trustee t\ Ross (1929), 45 T. L. R. 617. 

823a. Description not confined to charitable 

purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.] — In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 

Testator, a member of the “ Brethren,” or 
“ Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
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widow, to be divided into two equal paHs, 
one for his sons, & the other for his trustees 
to distribute between the various good 
works which 1 & my wife have been in the 
habit of assisting. ...” After the widow’s 
death this summons was taken out to deter- 
mine whether that direction cremated a good 
charitablo trust. Afiidavits wert5 tendered 
to the effect that among the ” Brethren ” 

“ good works ” was a phrase in common use 
to indicate works distinctly religious, i.e. 
Christian, & suggesting that testator had 
used it in that sense : — Held : there was no 
evidence of the significance with which the 
testator had used the words, the statement 
as to their use among the “ Brethren ” was 
not evidence of constant use in sucli a stmse 
as would exclude non-religious charitable 
objects . — HrS How, How i\ How, [1930] 1 Oh. 
0(i ; 99 L. J. Ch. 1 ; 142 L. T. 80. 

832. Add, Annotalion : — As io (1) Apprvd. Black- 
well V. Blackwell, [1929] A. 0. 818. 

836. Add, Annotation: — Dlstd. He How, How v. 
How, [1930J 1 Oh. 06. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p 306). 

For “ See Nrs. 1419 et seq.,posf,'' read ” See, 
alsOf Nos. 1419 el aeq.^ poai^'' & add as 
follows : — 

841a. Gift to ** two institutions, one lor sailors, the 
other lor soldiers, which 1 hope to be able to 
name myself, if not, then by my executors ** — 
Valid.] — Testatrix, who died in 1919, left her 
foreign property to. “two institutions, one 
for sailors, the other for soldiers, wliich I 
hope to be able to name myself, if not, then 
by my exors.” : — Held : the gift ought to be 
construed, not as a gift to two ins^iriitions 
which might or might not be ciuaitable, 
but as a to two charitable instil ^Uions 
of the kind specified, As then^fore was not t<»o 
vague but was a good charitable gift.— 
lie Smith, Blyth v, A.-O. (1920), 30 T. L. K. 
416, O. A. 

843a. Poor of parish where testator buried — 

Direction as to place of burial— Subsequent j 
parol direction as to different place.] — Testa- I 


trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die ; As in a sub- 
sequent part of the w^ill gave a legacy to the 
poor of the parish where her remains wore 
deposited. Her executrix, in pursuance of 
parol dhcctions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. ; — Held : ncvertholoss, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy. — Salteu v, Farby 
(1843), 12 L. J. Oh. 411 ; 1 L. T. O. 8. 70; 
7 Jur. 831. 

856, Add, Amiotation : — ^Refd. He Lucas, Rhys 

V. A.-G., [1922] 2 Oh. 62. 

864a, Gilt to German Reich— For benefit of dis- 
abled German soldiers — Valid.]— Robin- 
son, BlflSANT V, G BUM AN ReICB, No. 23 c, 
ante. 

866. Add. Citation : — 3 Ijoon. 18. 

876. C'i/afmn .—For “2 W. R. 154“ read “21 

W. R. 164.“ 

876a. — ' London General Hospital 

Fund King Edward’s Hospital Fund for 
London or London Hospital — Former en- 
titled.] --7ie BoiiiNOER, MBARA V, IClNU 
Edward’s Hospital Fund for. London 
(1931), 48 T. L, R. 11. 

884a. — — — — “ Chelsea Hospital “ — Royal 
Hospital, Chelsea.] — T\u\ ct. held that a 
testamentary gift to “ the OJielsc^a Hospital “ 
went to. the Royal ilospital, GJielsea, & not 
to any otlK^r iiospital leaving “ (’^helsea ’’ as 
part of its name. — Hr. Dk ;Jon(j, Public 
Trustee Goldkmjd (1929), 46 T. L. R. 
70 ; 73 Sol. Jo. 860. 

891a. Gilt to “ Soldiers* Crippled Homes “ — 

Three claimants — Legacy divided.] — Testa- 
trix by her will bcM^uo^atlied pari of her estate 
to “ Soldiers’ Crippled Hornes.” Ju response 
advorti.semt?nt» three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix knew about those insti- 
tutions, the fiiirest c<>urs«^ would be to divide 
the bequest equally between the three. — > 
He IlUHiiAND, Nkavk V. Bahnaudo’s Homes 


PART IIL SECT. 4, SUB-SECT. 2. -B. 

824 i. Admitted — Description apply- 
ing indifferently to more than ove charity 
— “ Old People's Ilinne ” — Old Folks 
IJame or Maison dcs Vieuar .] — De. 
SMITH (1012), 22 W. L. K. 030 ; 3 

W. W. R. 309 ; 22 Man. L. U. 750 ; 

8 D. L. R, 08.—CAN. 

824 li. Gift to “ St. James' 

Presbyterian Church, ZZIbwhich I owe 
it ** — Two Si, James' Churches — Evi- 
dence of debt.] — Re McLauiun Lkcaoy 
(1911), 9 E. L. R. 326.— CAN. 

PART IIL SECT. 4, SUB-SECT. 2.~C. 

830 11. — .] — Where testator 

made a beqneet to a Hocloty, & it wa» 
found no society exactly oorrespondiiia 
to the deHlguation given hy toBtator 
was known : — Held : if tlie society 
is misdescribed, the ct. will if poHslble, 
discover from BUiroandlng oimnm- 
Btances, what society was intended. 
The ot. will admit extrinsic evidence to 
determine what testator's words ex- 
press. Kvidenoo to show that testator 
subscribed to a particular society wdll 
be admitted, to show what was in his 
udnd when he made the bequest. — Re 
ALF.XANDEK’fl WILL (18S5), 7 Nfld. 
L. R. 42.— NFLD. 

PART III. SECT. 4, SUB-SECT. 3.—A. 

•a. Piddie ingtUuUons in ScaUand — 
VM ,] — ^Testator directed hJa trustees, 
upon the expiry of a life-rent of the 


rosiduo of hlH ontato, ** tt) pay appro- 
priate Hz. distribute the fret) rcHicluu 41 : 
remainder <if my atild oKtatc &cJIoetH nt 
such times & in sueb proportions as my 
triisteos may tliink ttt to & aiiamK suf h 
poor persons in K. or such eharitablo, 
educatiouul. or benevolent scwiclles or 
pui)Ile institutioDB in Scotland «s rny 
fnistocs shall select ” Jldd : the 
words “ jmldlc inst itut ions In Scot- 
Ijiiid ” were to be read aw Indicative 
of a soi)ara.to class ; they were too 
t IiideniiltctorecelveelTecT ; & the whole 
hequCHt was void from uncertainty. — 
KkipV: Tui?HTKK.y v. (.’aitanaijii's 
Tuustkks, 11929] H. (;. 727.— SCOT. 

•b. “ Any vfurlhy muse " — Uoid.] 

A clause of a wdll reads as follows ; 

“ the balarifMj of my estate I leave 
4'utlrely Ui thejliands of my exor. to 
aid & help any worthy cause or cauwis 
as he shall think fit: — Held: the will 
did not create a valid charitable Irusl . 

- -1’J.ANTA O. UUKUNHIflKLUH, 119311 1 
VV. \V. R. 401 ; 2 I>. L. R. 1«9. CAN. 

PART III. SECT. 4. SUB-SECT. 3.-C. 

»w. AdvancemtrU of art, science or 
literature.]— Ji. testa t<»r dirt^rUid his 
Lnisteos lo hold the rtjsidue of hif^ estate 
for behoof of his sister In liferent, with 
power to cticrt)ach on the capital, & on 
her doath to make certain imymentB. 
He further provided : If tlicni is 

stiU any residue left my trustees shall | 
apply It in whatever luamier to them 
may soera most suitable for tlio * 


ad vauff inept of art, sctfuice, or lltera- 
tune In the hurirh of V." : Held : tho 
hequcHl was void from uncertainty. — 
Haui'KK’h Tui'M'I kks e. Jacobh, 11929] 
8. C. 315.-RCOT. 

sx. Gift io “ 7niHnions,Conan tJomc ** 
— Testator vonfributor to /‘rc.'ihyfcrian 
wm.s'ioas. |- - VVliiu'o a Icffscry was to 
“ l.he mlsHlons, Corean Hz ilomc," HZ 
tcKliitiix hiul bi’cii In tho habit of oojj- 
triliut.in^ D* t he Home H: Corean Mission 
Fund In c.onnocUon with the Uresby- 
teriau Chundi In Canada -Held : the 
legacy In (luoslhui should fco to t,he 
latter timd. -Re IlEsmuwts Ehta’ik 
(1914), U K. L. R. 401. -CAN. 

»y. Gift U) the hlimL] * A ffJft by will 
to the blind, simpiiciter. Is a Kood 
charitable tfift. -ff#' JJonp ; Biucnnan 
r. A.-n., [19291 V. L. R. 333 ; [1929J 
Arfifua L. R. 300. - AUK. 

PART HI. SECT. 4. SUB-SECT. 3.- D. 

I j, — •• IruiusirUil School for 

Hlind, H. Place ** — “ Royal Jnstilidian 
for liliful Incorporated ” in R. Place 
crJAUerl .] — He VoHZ, Puuuc Tuuhtbk 
a. Btkelk, 119261 3. A. S. R. 218.— 
AUS. 

p i. Gift to Society for Prevention 

of Cruelty to Animals in New Zealand— 
Several Utcal societies for prenenlUm 
of cruelty to animals — fjegacy ai^rided. 1 — 
fu IlucKLisy. Fuulio Tuuhtee V. 
WELLINUTOK BoOJKTY for I^VJSNTIO.V 
OF ORtmti/nr to Animals (Ino.), 1192H1 
N. Z. L. R. 148.— N.Z. 
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National Incorporated Assoon. (1923), 
68 L. Jo. 600. 

894a. “ Diocesan Curates’ Aid Society ” 

— Testator resident In Oxford — Oxford 
Diocesan Spiritual Help Society entitled.] — 

He Johnson, Goodrich v. Ogle (1893), 9 
T. L. II. 277. 

906. Add. Annotation : — Dlstd. Re Patten, West- 
minster Bank v. Carlyon, [1920] 2 Ch. 276. 
908. Add, Annotation Generally , Refd. Be Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 

924. Add, Annotation : — Refd. Be Porter, Porter v. 
Porter, [1926] Ch. 746. 

932. Add, Annoiaiioria : — Refd. Brighton College 
V. Marriott, [1926] A. C. 192 ; Re Smith, 
Public Tiiistee Smith (1931), 47 T. L. R. 
666 . 

933. Add, Aymoiaiion : — Refd. Re Grove-Grady, 
Plowdon V. Lawrence, [1929] 1 Ch. 657. 

945. Add. Annotation : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add, Annotaiion : — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

962. Add, Aymotaiion : — Dlstd. Re How, How v. 
How, [1930] 1 Ch. 66. 

981a. Gift to “ church ” — Construed as gift to 
congregation — Not to edifice.] — Re Tyler 
(1901), 46 Sol. Jo. 204. 

981b. Gift to institution — “ Church of 

England.”] — Re Barnks, Simpson v, Barneh 
(1922), [1930] 2 Ch. 80, ii. 99 L. J. Ch. 
380, n. ; 148 L. T. 332. ri. 

Annotation : — FoUd./ie SohoaloH, Schoalos v. Schoales, [1930] 
2 Oh. 76. 

981c. ” Roman Catholic Church.”] — 

Testa ti'ix made a residuary bequest “ to the 


Roman Catholic Church, for the use thereof : 
— Held : the gift was a valid charitable 
bequest. — Re Schoai.es, Schoales v. 
SCHOALES, [1930] 2 Ch. 75 ; 99 L. J. Ch. 377 ; 
143 L. T. 331 ; 46 T. L. R. 354 ; 74 Sol. Jo. 
233. 

986. Add, Annotation: — Refd. Re Stratton, Strat- 
ton V. A.-G., [1930] 2 Ch. 161. 

987. Add. Annotation : — Refd. Re Stratton, Strat- 
ton V, A.-a., [1930] 2 Ch. 161. 

991a. Gift to Superior of Jesuit Church.] — 

Re Barclay, Gardner v. Barclay, Steuart 
V, Barclay, No. 79a, ante, 

991b. — ™ ” To the rector of St. Thomas’ Roman 
Catholic Church of Newport.] — In the Eetate 
of Pksca (1930), 74 Sol. Jo. 69. 

699. Add, Annotation : — Refd. Re Clarke, Bracey 
V, Royal National Lifeboat Institution, 
[1923] 2 Ch. 407. 

1041. Add, Annotation: — Refd. Re Robinson, 
Wright r. Tugwell, [1923] 2 Ch. 332 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with.] — Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, ^ on the further con- 
sideration thereof on Nov. 8, 1891 , it appeared 
that amongst other conditions, which mainly 
related to tlie conduct of the services, it was 
made an ** abiding condition ” that the black 
gown should be worn in the pulpit, unless 
there should bo an alteration in the law 
rendering it illegal. It further appeared 


PART III. SECT. 4, SUB-SECT. 3.— E. 

898 ii. — (lift to Prcshutcrian Church 

— Pntrii into Union.] — Re Patriquim 
(N.S.). 1 192S I 2 D. L. U. 791 ; on appeal, 
[19291 2 J>. L. K. 197 ; 00 N. S. It./.UA. 
-CAN. 

898 iJi. ~.l -TcstHiiix 

l)Ci(]nouthod to " iiffcd & Intlrin mlnlKterH 
& widowH of tlio pTOHbytoriau Cburch.” 
Tliciv was no fund in connection with 
tbo churtdi known ns a fnad for aRoci & 
Inflrni ministers «: wldowH. By the 
United Cburcli of Canada Act, the 
Presbyterian Chupcb In Canada became 
part of the United CUnrub of Canada, 
out after tills union, a I'rosbyterlan 
Church continued to exist t hat did not 
form part of the United Cbmeh. 
Testatrix was opj»osed to the union : — 
Held : the bequest was not made either 
to the Unitwl Cliurch nor to the con- 
tinuing I'reshytcriaii Church : the 
exora. sliontd have possession & control 
of tlie cornua & pay the income annually 
to a^d « Inliriu ministers of the con- 
tinuing l*rosbytorian Church & tUolr 
widows. — lie Loooiic (1927), 63 N, B. K. 
396.-~CAN. 

898 iv. .I— Wkathkr- 

BT tj. Wrathkuby (1927), 63 N. B. B. 
403.— CAN. 

898 V, — .) — Held : the 

tHmgri'igatlon could not take bequests : 
by becoming a congregation of the 
United (Jhurch of Ctauada at T., It had 
become someUdug eo dJfltcront from the 
congregation for whose benefit the 
bequosts w'cre made, that it did not now 
como within the dofecrlption in the will ; 
tho proacut congi'cgntjon was not 
the same entity as the congregation 
which P. contemplated os her bene- 
ficiary. As to the bequest to “ the 
^rnistoos of the T, I^resbyterlan 
Church,’* It was to a oorpn. which, 
oven If it continued to exist, was not 
now one for carrying into effect the 


in connection with that branch of the 
cluiv(!h which is in Canada, there being 
no Boman Catholic Church in Canada 
as a separate entity. — Re Upton (1913), 
21 O. W. B. 64 ; 4 O. W. N. 816 ; 9 
D. L. B. 373.- CAN. 

PART III. SECT. 4, SUB-SECT. 6.—B. 

sa. Fund for imiinienaucc repair — 
Repair of fabric — <£' conduct of services — 
tC* provision of fumilnre, fitlings <£• 
vessels.]~Rc Boyd (1924), 55 O. L. B. 
C27.— CAN. 

PART III. SECT. 4, SUB-SECT. 6.- A. 

sd. (lift to “ parish priest ’’ — Curate 
temporarily in charge at time of death .] — 
N. l»y licr will bequcatlied the losidue 
of her estate to the parish priest of L., 
olllciating at tho time of her decease, 
to be applied by him for tho Iwucflt of 
the Ilomuu Catholic Chui-eh in tho 
parish as he, in his discretion, should 
think fit, & in tho event of the failure 
of such bequi'st, testatrix bequeathed 
tho said rt*sidue to the said paiish 
priest of L., for his own use &. bonetit- 
Testatrlx died within three months of 
the execution of her will, & as tho 

{ iwperty consisted almost entirely of 
and, tho charitable bequest failed. 
There was no i>arish priest o^L. at the 
time of tho death of tcstati^ix, but all 
the duties of tho office were being dis- 
charged by the curate of the parish : — 
field : the curate wa.s entitled to the 
ultimate residue bequeathed to tbo 
parish priest for his owm use & benefit. 
— MoAijjsteu V. Stewart, [19311 
N. 1. 62.— IR. 

PART III. SECT. 4, SUB-SECT. 7. 
1007 i. Discretion of truateea — Gift to 
UHxr charities — Not confined to Canada,] 
/?e Hammond (1921),68D L.K. 690; 
61 O. L. K. 149.— CAN. 


toHlairix’ obj<H;t, the same piiiiclpU! 
applh'd as in the case of tho oth<?r 
1)0(1 uest. — M oJ/KI.lan V. Phaser it 
Phaser v. IMcdaiiELAN, 11930] a. C. B. 
344 ; 3 1). L. B. 241 ; affg., [1929) 
2 D. L. K. 197; CO N. K. 343 ; 
varg., [1928] 2 D. L. B. 791.— CAN. 

898 V i. Gift to Congrcgutimuil 

(Imrch — F.ntry into l7moa.]- United 
C nrHcii V. Murphy, [193 1 J 1 D. L. K. 
162.- CAN. 

PART 111. SECT. 4, SUB-SECT. 3.— Q. 

az, Rcqtiest to “ Protestant Orphan 
Girls’ H<yme ” — Bluest taken by “ /Yo- 
testanl Children’s tlomes ” — Formed by 
amalgamation of ” Girls* Home ” rf.* 
“ Protestant Orphans* Home.”] — Re 
Caruick. [19291 3 D. L. K. 373 ; fi4 
O. L. B. 39.— CAN. 

PART III. SECT. 4, SUB-SECT. 5.— A. 

X i. Gift to “ that church ichich is 

sound <£• evangelical ** — Prior gift to 
J^esbyterian Church.] — Testator, n 
iidulster of the United I’lvsbyterlau 
Chuich of North America, after 
bequeathing 11,000 to the said church. 

S rocceded as follows : “ I gdvc for a 
ewish mission 11,000 to that church 
w hich is somid & evangelical in doctrint' 
& pure In w'orship, using the songs of 
praise, the Inspired book which can 
unite all nations,** etc. The evidence 
show’cd that this description applied to 
tho said church : — Held : not void, 
for uncertainty, for that testator clearly 
intended the said church as the legatee. 
— Gtllikb V. Mc?Conociiie (1882), 3 
O. R. 203.— CAN. 

X ii. “ Koman Catholic Church in 

Canada ** — General Rojnan Catholic 
Church.] — Held : a bequest to ** foreign 
missions In oonueoUou with tbo Roman 
Catholic Church In Otnada.** ahould 
bo paid to the general Roman Catholic 
Church, .to be used for foreign missions 
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that in compliance with the conditions a | 
church had been erected at B. & the other I 
conditions laid down by testatrix fulfilled, 
except the condition as to wearing a black I 
gown, which condition was held by the judge ! 
to bo a continuing condition, but not an 
illegal one ; & accordi^ly, the fund was 
carried over to the credit of the action, the 
separate account of the £1,600 endowment ! 
fund for the proposed B. church,’* with liberty | 
for the incumbent & all persons interested j 
to apply as to the capital or income tlicreof. j 
This petition was presented by the present | 
incumbent asking that under a scheme or | 
otherwise the fund in ct. might be transferred i 
to the Ecclesiastical Comrs. Evidence wm ; 
adduced that the use of the black gown in , 
the pulpit was practically unknown in the 
diocese of the now church, & that its use was j 
calculated to alienate the congregation Hi 
to defeat the main objects of testatrix , namely, 
the teaching I’te practice of evangelical doc- 
trine &; services : — Held : the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thc£^ of had been shown to bo im- 
practicable tht condition might bo dispensed 
with & the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
Tic lloBiNSON, Wright v. Tug well, [1923] 

2 Oh. 332 ; 02 L, J. Oh. 340 ; 129 L. T. 627 ; 
39 T, L. li. 609 ; 07 Sol. Jo. 019. 

1061. Add. Annolalion :—Consd, lie Quintiri Dick,. 
Clone urry v. Fenton, [1920] Oh. 992. 

1078. Add. Annoiaiions I. K. Comr-s. v. 

Yorkshire Agricultural Soc., [iy2Hj i K. B. 
oil ; lie Provost, Lloyds Hank v. 1-1:. 'Clays 
Ihirik, [1930] 2 Oh, 383. 

1080. Add. Arwoialions :--Retd. 1. E. Comrs. v. | 
Soc. for Eelief of Widows ^ Orphans j 
Medical Men, I. E. Comrs. v. Medical Cliarit- | 
able Soc. for West Riding of Yorkshire (1920), . 
42 T. L. E. 012; I. E. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44. T. L. E. 59; Re. 
Pi’fjvost, Uoyds Hank] v. Barclays Bank, 
[1930] 2 Ch. 383. 

1081. Add. Annoiations :~-Betd. 1. K. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
Oil ; Re I*revost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Ch. 383. 

j^OSOa. Provision of knickers for all boys of 

district — Void .] — Rc Gwyon, Public Trustee 
V. A.-G., No. 200a, ante. 

1095. Add. Annotation: — Consd. Re Monk, Giffeii 
V. Wedd, [1927] 2 Ch. 197. 

1098. Add. AnnoUtiion : — Generallyy Held. Re 
Monk. Giffen v. Wedd, [1927] 2 Ch. 197. 

1098a. ,]—Re Monk, Giefen v. Wp:dd, 


1109. Add. Citation 127 L. T. 123. 

1114. Add. Annotatwn : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 107. 

1115. Add. Annotatwn 8 : — Consd. Re Doloitte, 
Griffiths v. Doloitte, [1920] Ch. 50. Apld. 
Tie Knapp. Spreckley v. A.-G., [1929] 1 Ch. 
341. ■ 

1116. Add. Annotation: — Aa to (1) Ck>nsd. Re 
Deloitte, Griffiths v. Deloitte, [192(5] Ch. 50. 

1116a. Direction for accumulation — Discretion of 
trustees.] — The expression in a will of a wish 
that “ the interest upon my investments 
may be allowed to accumulate . . .’’followed 
by an indication of the charitable objects to 
which the accumulations are to bo devote^ 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustcies ought 
to bear it in mind & generally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
boqiKist of residue in trust for “ the Trustees 
of the S.M. Charities,” expressed a wish of 
testator Uuit “ the income upon rny invest- 
m(U)is may be allowed to accumulate for a 
period of tw’onty-ono yeai’S or so long as the 
law will allow,” Sl then set out various charit- 
able objects in the tovvm of S. which te.sta.tor 
desired should thereafter benefit by such 
inconnj only : — Held : the wish as to accumu- 
lation was not hmding, but was in the 
circumstances a dirnetory provision to which 
regard should be had in settling a. scheme. — 
Re Knapb, Si>HEOivLi5Y V. A.-G., 11929] 1 Ch. 
311 ; 98 L. .1. Ch. 96 ; 140 L. T. .533. 

1118. Add. Annotation Retd, Re Monk, Giffen 
V. Wedd (1927), 137 L. T. 4. 

1150. Add. An notation : — Refd. Re Monk, Giffen 
V. Wedd, [1027] 2 Ch, 197. 

1186a. .] — 3V‘Htator g.ave the residue of Ids 

estate on trust to pay tlie income to his wife 
for life ik, after her death to pay £3,000 to 
t)ie Eoyfil National Lif(d)oat Institution in 
order to defray tJie cost of building two life- 
boats, & he directed tliat after payment of 
certain leg/ici(;8 to hospitals the remainder 
of the residue should be paid to tlie aforesaid 
institution for the purpose of keeping the two 
lifeboats in rfjpair inL of replacing th(jm when 
necessary, & that if tiie remainder of the 
residue should be inH\ifficient for this i3urpose 
the institution might apply it to its general 
purposes. The legacy of £3,000 was in- 
iwleqiiate to provide two lifeboats : — Held : 
on the dc.'ith of the wife the £3,000 legacy 
failed fell into residue, At tlie institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitids, & 
L) ajiply it to it;8 general purposes . — lie Beck, 
Crook v. Royal National Lifeboat In- 
stitution (1920), 42 T. Jj. E. 215. 


* No. 34a, anfe. a * ! 1188. Add. Annolaiion :—Retd. Re Monk, Giffen 

1099. Add. Annotations : — Consd. \ ergo v. Somer- j ^ Wedd, [1027] 2 Ch. 197. 

P^&c^usLe^t;. A.-G.*( 1929 )!w T. L. | 1189. Add. AnnolatiuM lie Beck, Crook 


PART III. SECT. 6. SUB-SECT. 4.— B. 

p .] — Testator left an 

estate of $99,000, of which $44,000 
was in real ebtate & Hudson Bay Co. 
Bharee. This latter sum was left in 
trust to eupply an Income for a lilshop 
of Oomwall. or if such a Bishop was 
not elected within twenty-five years 
after testator’s death, the money was 


) to go to the Univenilty of Blshop’n 
' Colkiso, at Lennoxvillo, for the eurlow- 
i uient of a ‘ProfesBorsliip of Natural 
! Science : — Held : there was an Im- 
i mediate gift for cbaritaliic uses dolayiid 
I as to the actual oonveyBuce till thu 
j secured debts were paid, &, therefore, 
vested at the death & elTeoUve In law, 
though tbc particular application of the 
« gkt might be in suspense for twenty- 


tlvo years, or might never take oiTcot 
at all, In which contingency there was 
a valid tnuisfer to another charity at 
tbc end of twenty-five years ; & the 
will did not offend against the rule 
concfirnlng f)erpetultics . — Re ^MOUN- 
ta-In’s NV'ti.n (1012), 21 0. W. It. 866; 
3 0. \V. N. ion ; 26 O. L. U. 1«3 ; 
i D. h. li. 737.— CAN. 
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v. Boyal National Lifeboat Institution (1926), 
42 T. L. B. 244. Refd. Be Monk, Giffen v. 
Wedd, [1927] 2 Oh. 197- 

1200. Add. Anywtatiofi : — ^Refd. Re Wliitrod, Bur- 
rows V. Base, [1926] Oh. 118. 


1225. Add. AnnoicUion : — ^Retd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annotations : — Consd. Verge v. Somer- 
ville, [1924] A. C. 490. . Reid. Be Gwyon, 
Public Trustee v. A.-G. (1929), 46 L. T. R. 96. 


Part IV. — Effectuation of Charitable Trusts by means of 
Schemes and the Cy-pres Doctrine. 


1248. Add. Annotation : — Consd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

12S2s. No trustees.] — V begb v. Sombjrvillb, 

No. 199b, ante. 

i264f. Add. Annoiaiion: — Reid. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1267. Add. Annotation : — Reid. Re Robinson, 
Besant i;. Gennan Reich, [1931] 2 Oh. 122. 

1269. Add. Annotation : — ^Refd. Re Robinson, 
Besant v. German Reich, [1931] 2 Ch. 122. 

1278a. Object & trustee out of the Juris- 

diction.] — Re Robinson, Besant v. German 
Reich, No. 23c, ante. 

1277. Add. Annotation : — Consd. Ro Robinson, 
Besant v. German Reich, [1931] 2 Ch. 132. 

1278. Add. Annotation : — Consd. Re Robinson, 
Besant v. Gorman Reich, [11 31] 2 Ch. 122. 

1812. Add. Annotation : — Reid. Re Hood, Public 
Trustee v. Hood, [1931] 1 Oh. 240. 

1371. Add. Citation: — previous proceedings (1012), 
106 L. T. 205. 

Add. Annotation : — Generally^ Reid. Be 
Monk, Giffen v. Wodd, [1927] 2 Ch. 107. 

1378a. .y- Rc Edwin Riley Charities (1930). 

70 h. .To. 409. 

1882a. Gift lor rebuilding & equipment of hospital 
— Hospital partially rebuilt at testator’s 
death.] — Testatrix gave a legacy “ towards 
tlio rebuilding & equipment of a hospital 
“ to the satisfaction & under the direction ” 
of her exors. At the death of testatrix the 
hospital was almost entkely rebuilt, though 


not equipped. The directors did not at any 
time direct the rebuilding or equipment : — 
Held : (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a general knowledge they might apply the 
legacy towards such works when properly 
executed ; (2) “ equipment ” meant every- 
thing required to convert an empty building 
into a hospital ; (3) no limit of time being 
fixed the discretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully equipped. — Re Unite, 
Edwards v. Smith (1906), 75 L. J. Ch. 
163 ; 64 W. R. 858 ; 22 T. L. R. 242 ; 60 
Sol. Jo. 239. 

1392. Add. Annotation : — Consd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1394. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1395. Add. Annotation : — Reid. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

1396. Add. CUation 1 Ves. 243. 

Add. Annotation: — Refd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Ch. 240. 

1404. Add. Annotation : — ^Refd, Re King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

1412. Add. Annotation : — Refd. I. R. Oomrs. v, 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. B. Comrs. v. Medici Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. R. 612. 


PART IV. SECT. 1. SUB-SEOT. 1.— A. 

p j. Funds insufficient.] — lie 

MlTCllNKH. [1022] St. K. Qd, 39.— 

AUS. 

p il. Tjfguiee uncertain .) — 

ToBtatx>r, domiciled it dyliic In Ireland , 
iMMineatbod shares to “ the Director 
of tlio Atrioau Mission.*’ Then^ was 
no society known as *Mlic African 
Mission,” no Inclivldnal with the 
official doslirnation of ” Dlri^otor of tlio 
African Mission.” There wore, how- 
<wer, two sooieties which oanied on 
inisslonary work In Africa, one of them 
heliMX known In English as ** The 
Society of Afrioan Missions,” its 
nrinolpal officer b<«lng the ” Prorlnelal. ” 
The other Society poBsossfHi an Irish 
Mission to Africa of which the principal 
officer ^'as the ” Secretary,” who was 
also described 4n a French publication 
of the Society as ” Dirooteur.” Testa- 
tor. bad boon on terms of intimacy with 
tbu latter officer. Sc bad sent him a 
subscription, & in bis letter onclosing 
tbo subsoiipUon bo referred to ” the 
needs of your great African Mission.” 
Testator bad also known the I^Tinoial 
of the former Society, had disoussed ita 
work with him, waa in regular receipt 
of its publioatlou, called the ” Afrioan 
Mlealouer,” Sc bad also contributed, 


aitbougJi a much smaller amount, t« 

t!?/**?**, Rift a 

eliaritalde bequest for tbo propogatioi 
<»f the faith lu Africa ; & it should lx 
to Cbttiiibers to settle a sobeinc 
with the appi'ovttl of the Attorney 
iioneral . — He Muloaht, Rutleu v 
Mkagheb, 11931] I. n. 239.— IR. 

~~.l — Fe Wright (1923), 6( 
N. S. II. 364.— CAN, 


PART IV. SECT. 2. SUB-SECT. 2.— A 

1372 V. McNab, 11925 

2 D. L. U. 1100 : 46 O. h. k 670 
affo.. 55 O. L. lU 53H. — CAN. 

1872 yi. .) — Fc DkrxmoR] 

tl?27] 2 D. L. R. 1093 
H9271 3 W. W. R. 113.— CAN. 

■b. . Purpose unnecessary — Fund I 
/rw! scJiool — Free schoo 
estabUsfie-d by stoiute.)— R. v. CvTua 
{Circa 1876), R. E. D. 159. — CAN. 

PART IV. SECT. 2, SUB-SECT. 2.-^ 
C. (b). 

ed. Hostel ceasing to exist — H’ori 
of hostel undertaken by OovcmBienl- 
No general charitable inteniian.] — R 
JhT^tBBOif (1023), 69 D. L. R. 824 
51 O. L. -R. 600.— ^N. 


PART IV. SECT. 2. SUB-SECT. 2.— D. 

0 i. .1 — An association, which 

had managed an institution for the 
education & training of destitute boys 
in an Industrial training ship, owing 
to change of clrconistanoes, whereby 
it was no longer possible to carry on 
the institution usefully, was wound up. 
A petition was presented to tbo ot. 
craving approval of a scheme for tbo 
funds to bo transferred to nine trustees, 
of wlioin seven should be nominated 
by tlio existing executive eommittoe, 
& the remaining two by two local 
sldpowners' associations, with pewer 
to assume now trustees from time to 
time, but vacancies among tba trustees 
appointed by the shipownerir associa- 
tions to be tilled by_persona nominated 
by those bodies. The ct. sanctioned 
the Bchenu!). being satisfied that in the 
particular circumstances of the • case 
sufficient provisiou had been made in 
the constitution of the trust for tke duo 
administration of the funds In tho 
future. — (31. THE iNPCSTRlAt TRAINING 
Ship Assocn., 11926] 8. C. 676.— SCOT. 

•k. Persons eligible to act as ad- 
ministrators no longer available. 1 — 
Trustees presented a petition in wffich 
they stated that the aOministtatioxi of 
a fund bad become unworkable 



Vol/Vm,--<aiariti6s. Cwes 1484— 1688a. 


1424* Add, ArmotcUion : — ^Retd* -Be OhApman, 
Hales V. A.-G., [1922] 2 Ch. 479. 

1424a. — Alternative non-cbaritable gilt.] 

— Testatrix by her appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be “ applied 
for charitable pui*poses as I may in writing 
direct, or to Se retained by my exor. for 
such objects & such pxirposes as he may in 
liitf discretion select, to be at his own 
disposal.” She left no written directions as 
to the charities to be benefited : — Held : (1) 
no good charitable trust was declai'cd, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words “to be at his own 
disposal ” were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, iNc lie held it as trustfio for the 
next of km. — Ue Chapman, IIai-jbs v, A.*G., 
[1922] 2 Ch. ‘ 79; 91 L. ,T. Ch. 527 ; 127 
L. T. 016 ; 00 Sol. Jo. 622, C. A. 

See, also. No. 841a, ante, 

1431 . Add, Annotation : — As <o ( 1 ) Consd. Re Cammell, 
Public Ti-ustee v. A.-G. (1925), 09 Sol. Jo. 345. 

1434. Add, Annotation : — Consd. Rc Patten, VV'est- 
minstcr Bank v, Oarlyon, [1929] 2 Oh. 270. 

1444a. Fund for erection of stained glass window — 
Surplus applied to additional stained glass 
windows.] — Uc King, Keru v, BiiAr>i.EY, No. 
3a, ante, 

1444b. Gift for restoration or maintenance of 
church.] — 3\^statrix bequeathed her residiie 
“ to bo used towai ds the restoration or mam- 
temanco of ” a certain ciiur(!li : — -Held : slie 
intended that the residue .sliould bo used 
either for the restoration or maintenance of 


the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-pria, — Re Bobbrtson, 
OoiJN V, Chamberlin, [1930] 2 Ch. 71 ; 99 
Jj, 3 , Oh. 284 ; 143 L. T. 30 ; 46 T. L. R. 270. 

144Qa. Alternative non-oharitable gift.] 

— Re Chapman, Hales v, A.-G., No. 1424a, 
ante, 

1453. Add, AntiotaHon: — Refd. Re Monk, Giflen 
v.Wedd,[1927]2 0h. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted ” upon trust to be 
applied lor the express purpose of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,” sliould the same be in- 
complete at the time of liis decease, they 
applying tlie annual dividends towards the 
comiileting & publishing of the dictionary. 
Testator constituted one of h^ oxoro. resi- 
duary legatee & died in 1880. \Uie University 
accepted the bequest on the terms & for the 
purpose specified, published the dictionary 
in 1892. After all payments hod been made 
in connection with the publication there 
remained over a suiqilus of £1,151 14i*. lOd. 
Consols £230 derived from income ^ sales 
of the dictionary. IJ pon a summons by the 
University asking how tliis surplus should 
be applied : — Held : in the absence of any 
general charitable intention to be gathered 
from the terms of tlie bequest there was no 
I'oom for tlie application of the doctrine of 
cy-ptes, & there was o- resulting trust for 
testator & those claiming under him of the 
surplus moneys.- - Be Stanford, CAMimiruiE 
University v, A.-G., [1924] 1 Ch. 73; 93 
lu, J. Ch. 109 ; 1.30 L. T. 309 ; 40 T. L. R. 3 ; 
08 Sol. .To. 59. 


A7} fn>1n.HnnB JAaiA, Ilf- Jtoiiortson, Colin v. Cliaoiborlln, 
2 Ch. 7J. Refd. Ji( Monk, (iltfon r. Wetld, liua?) 
2 Ch. 1!>7. 


Part V. — Trust Property after Trust created 


1480. Add. Annotaiioii : — As to (2) Refd. Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

1508. AM, Annotation: — N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations : — Ah to (2) Consd. Toates 
V, Toates, [1920] 2 K. B. 30. Refd. Re i 
Blake, Re Minahan’s lYAitiou of Right \ 
(1931), 100 L. J. Ch. 251. Generally, Refd. 1 
I. R. Comrs. v. 8oc. for Relief of Widows A; 1 


Orphans of Medical Men, I. R. Comi’s. v. 
Medical Charitable iSoc. for Wfist Riding of 
Yorkshire (1920), 130 B, T. 00. 

1532a. Settled Land Act, 1926 (c. 18), ss. 29, 

94.] — "I’lie trust deed of a charity placed the 
entire njanag<;ment & control of its propei-ty, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
A give receipts for the purchase-money : — 


PART IV. SECT. 2, SUB-SECT. 3. 

■p. ^idrninisirfition of charity be-' 
coiniim innreuHinuly ardaoug din- 
r.nnrayin().\ -~l\> is not a higitirnuto 
^rouml for tUo applirution of tho 
UortHiio of <ry-yri',ti niarnly that tlia 
ailminlstrution of a cijuril.y has become 
incie<wu«)fly a-ffluoiiH Sc dincoura^finK 

In iUi i-ewullH. JO'. Glashow Jkjauchtw 

THAfSiso scifoof., H. C. «£>2. — 

SCOT. 

PART V. SECT. 1, SUB-SECT. 4. 

1502 iii. Whether rhurities within 
Itml I’roperty fArnilaiion Act, 
ic. 27 ) — PJxpreAB tniM — Ch-aryes.) — lie 
DKAKK’H Khtatk, 1190U1 1 I. H. 130, 
UO.- IR. 


through lack of elloctlvc machinery for 
canylnfif it on. oh owiuir to a ehang^e In 
local conditions, persons uliffible to act 
as administrators were no lono’cr 
available, & craved the ct. to authorise 
a tiunsfer of the fund to a frcneral 
trust having elm liar objects. The ct. 
authorised the transfer. — Kosmi 
Canadian Fund Trustees, [1924 J 
S. C. 353.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 2 — E. 

g i. Surplus applied to such other 
purposes as should he deone-d proper. Y-- 
Where, after saLMyiiiK the pre»cribed 
objects of a oerttiin cliaritable ti'iist. 
there remained a surplus income of 
the charitable fund which it was found 


to be Impractidj-ble to spend on the i 
objects so prescribed, the ct., at the 
.suft of the Advocate -General of 
Bengal, at the relation of the Treasurer 
for Charltabic Endowments, & wltii 
the consent of the author of the tni>i, 
gave leave for the extons.iou of tlie j 
objects of the trust tK» as to apply the 
surplus to such otlicf purposes us the 
j et. deemed proper upon the cy^pren 
prlncipie. — Advocate - GwNKiiAL of 

Bknoal V. Wkbb-Jounhon (1924), 

1. L. ii. 53 Cii\c. 508.— IND. 

tn. Erection of church tower— Surplvs 
applied to buildiny Surutay sefujuL ] — 
IlowE & Brown v. I'uiiur; Titimi'EB, 
[19281 N. 7j. h. R. 61. - N.Z. 
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Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 
life tenant powers under sect. 29 of the above 
Act at all ; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 
(3) sect. 04 (1) had no application . — Re 
Booth & Southend-on -Ska Estates Co.’s 
Contract, [1927] 1 Ch. 579 ; 96 L. J. Ch. 
272 ; 43 T. L. R. 334 ; auh nom. Booth r. 
Southend-on-Sea Estate Co.’s Contract, 
137 L. T. 122. 

1645. Add» Annotaiion : — As to (2) Consd. Re 
Child Villiers* Appln., Villiors v. A.-G., 
[1922] 1 Ch. 394. 


Part VII.- 

1847. Add. Annotaiion : — Held. Re How, How v. 
How, Ch. 06. 

1870a. Powers under Settled La^d Act, 1925 (c. 18), 
s. 20- Powers of sale under sects. 29, 94.]- 

Rc Boom & Soutthond-on-Hjca J^jSTATks 
C o.’s (’ONTRACT, No. 15.32a, ante. 

1870b. To what trusts applicable — Public 

trusts Trust of society within Literary & 
Scientific Institutions Act, 1854 (c. 112).] — 

I’l'iists of land belonging to «n unincorporated 
society, conlined to jneni’ ('I h paying an 


1549. Add. Annotations: — As to (1) Consd. I.. H. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas 154. As to (2) Refd. Re 
Child Villiers’ Appln., ViUiers v. A.-G., [1922] 
1 Ch. 394 ; Re Booth & Southend-on-Sea 
Estates Co.’s Contract, [1927] 1 Ch. 679. 

1600a. Not decreed.] — Somerville v. Chap- 

man (1779), 1 Bro. C. C. 61 ; 28 E. R. 985. 

Annotations : — Expld. A.-G. v. St. John’s Hospital. Bath 
(1865). 1 C!h. App. 92. Refd. Browne v. Tlghe (1834). 2 
Cl. & Fin. 39G. 

1670. Add. Annotation : — Generally, Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc. (1921), 91 L. J. Ch. 74. 


T rustees. 

annual subscription. Ad tlie object of which is 
the encouivigenient of literature, science 
art, & which <;onies within jjiterary A: 
Scieniinc institutions Act, 1854 (c. 112), 
a]*o “ public trusts ” within Settled Land 
Act, 1925 (c. 1<S), s. 29, & the trustees, 
appointtul by deed since 1925, have the 
pcjwers conferred on tiiein by that sect. — Re 
Cleveland liiTiuiAiiY Ad Philosophtcal 
Society’s Land, Boi.ciiuw v. r.AUGiiTON, 
119,31] 2 CJk 2-17; 109 L. .L Ch. .363; 115 
J.. ISO. 


Part IX. — Jurisdiction over Charities. 


1998. Add. Annotation : — Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 

2015. Add. Annotation : — Refd. R. v. All Souls 
College, Oxford (1081), Skin. 13. 

2111a. S. P. Ex p. Bullar (1857), 28 L. T. O. S. 
209 ; 21 J . 1\ Jo. 84. 

2137. For the existing paragraph substitute the 
following paragraph ; — 

Not exempt — Gift of land to mixed charity at 
date of determination of question by com- 
missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
quest may come within the pro\’ision in 
1853 Act, s. 62, exempting from the juris- 
diction or control of the Cliarity Comi’s. a 
donation or bequest made to a “ mixed 
charity ” — i.e. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endo^vmont — it must bo a 
donation or bequest to a charity which is 
already, at the daU) of gift, a mixed charity. 
It is not sxifllcient to bring the donation or 
bequest within the exemption for the charity 
to become a mixed cluirity between the date 


PART VII. SECT. 2. SUB-SECT. 2. 

8(. Power of appidrUing successor — 
lieusonablc apprehension of death — 
Implied power of — Whert> 

power 1 b given to a truatoe to appoint 
nlH RucoosBor “ at hlR death ” for a 

B ubUc charitable trust, there should. 

the ap]>ointmont la made inter cicos 
to take effect at once, bo proof of clr- 
oumRtauoes showing that the appointor 


of gift & the determination by the ct. of the 
qucistion of exemption. 

Land witliin the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed cluirity : — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, wfw not 
exempt from the jurisdiction or control of 
the Charity Oomrs., Ad a restriction must be 
entered on the register against a disposition 
of the land withoiit their consent. — Re Child 
Villierb’ Application, Villiers v. A.-G., 
[1922] 1 Ch. 391 ; 01 L. J. Oh. 473 ; 126 L. T. 
555 ; 38 T. J.. R. 291 ; 66 Sol. Jo. 206, 0. A. 

Annotation : — Apid. Pe SbakORpeare Momorlal Trust, Lytton 
V. A.-G., [1923] 2 Ch. 3U8. 

2146a. Land purchased out of donation — 

Donation before first annual subscription.] — 

Re Shakes PE.ARE Memorial Trust, J.»ytton 
(Earl) v. A.-G., No. 73a, ante. 


bad reasonable apprebenKlon of bis 
death, & it Is always subject to the 
condition that, if the appointor 
recovers, the transfer Is not to oiwrate ; 
& even If the power of revocation is 
not exprtvssly roscrvcHl In the deed, such 
a deed sboiud always bo deemed to be 
subject to a pow’cr of revocation by 
implication. — C hockaunoa Mobauar 
V. DtTRAlSWAAll MUDAUAB (1927). 
1. L. K: 51 Mad. 720.— IND. 
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PART K. SECT. 3. SUB-SECT. 2. 

•V. Enforcement of provisitm for 
sc/<iRm.]—\Vhen property is given In 
trust for A., B. & C., etc., forming on 
association for fmtemal & tiencvolent 
purposes, if the instrument provides 
for the case of a schism then the ct. 
will act upon It.— Linbsay v. Bmpy 
(Alta.) (1915). 32 W. L. R. 246; 9 
W. W R. 32 ; 23 D. L. R. 877.— CAN. 



Vol. Vm.— Charities. Cases 2224—2576. 


Part X.~ 

2224. Add, Anyiotaiion : — Refd. Kev i\ Biistin 
[1925] 1 K. B. (550. 

2252. Add, Annotatimi ;• — Refd. Key v, Ba.siin. 
[1925] 1 K. B. G50. 

2271. Add. Ayivotafion: Refd. Re Ifow, jlow t\ 
How, [1930] 1 (jh. 01). 

2283. Add, Annotation: — Refd. AV Monk, iViffwi 
V, We<ld, [1927] 2 Ch. 197. 


-Practice. 

2353a. Not petition lor payment out of funds 

In court ol money for completion of purchase 
of • land .] — Ex p, St. Bartholomew’s 
FJosfital (Governors) (1928), 72 Sol. Jo. 
226. 

2537. Add. Annoiaiion .‘—Refd. Re Monk, Giffen 
V. Wedd, [1027] 2 Ch. 107. 

2576. Add. Annotation: — Refd. Be Monk, Giften 
v. Wedd, [1027] 2 Ch. 107. 
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CH08E8 IN ACTION. 
Part I. — In General. 


12a. Rentcliarge — Arrears of.]— Salway v. Sal- 
way (1770), 2 Dick. 434 ; Amb. 692 ; 21 
E. K. 338. 

18. Add, Annoiationa: -Dlsid, Baker v, Archer- 
Shee, [1927J A 0 844; A.-G. v, Belilios, 
[1928] 1 K. B. 798. Rofd. New York Insce. 
V. l\iblic Trustee, [1924] 2 Cli. 101 ; Brassard 
V, Smith, [1926] A. O. 371 ; Herbert v, I. R. 
Comrs., I. B. Oomrs. v. Herbert (1925), 0 
Tax Gas. 693 ; Daw v, I. R, Oomrs,, Duff 
Dunbar V. I. H. Comrs. (1928), 14 Tax Gas. 68. 

19. After this case add Patent.] — See Patents.** 

20. Add. AnnoicUiona : — Dbtd. Republica de 
Guatemala v. Nunez, [1927] I K. B. 609. 
Refd. Now York Life Insce. v. Public Trustee, 
[1924] 1 Oh, 16. 

21. Add. Ciiationa : — Favouke v. Steinkoppf, 
[1922] 1 Ch. 174 ; auh nom. lie Steinkopff, 
Pavorke V. Steinkoppf, 91 L. J. Oh. 105 ; 
126 L. T. 697. 

28. Add. Annolatioiia : — Consd. Royal Trust Go. 
V. A.-G. for Alberta (1929), 46 T. L. U. 25. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Oh. 449; Republica do 
Guatemala v. Nunez, [1027] K. B. 669. 

24. Add. Annoiaiiona : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. 

25. Add. Annoiaiions : — Apld. New York Life 
Insce. V. Public Trustee, [1924] 2 Gh. 101 ; 
Richardson r. Richardson, [1027] P. 228. 

27. Add. Annoiaiiona : — As to (1) Consd. Pavorke 
V. SteinkoplT, [1922] 1 Gh. 174. As to (2) 
Refd. Pavorke v. Steinkoplt, [1922] 1 Ch. 174. 

27a. Assignment executed abroad — Of debt payable 
In England.] — VVlierean assignment of a debt 
duo from an English debtor payable on 
demand in England is made in a fortugn 
country bet ween two citizens of that country 
domiciled there & subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country mcivly 
because it is in accordance with tlio require- 
ments of l^nglisli law, — R epurlica de 
Gx^atemala V. Nxtnez, [1927] 1 K. B. 669; 
96 L. J. K. B. 441; 136 L. T. 743; 43 
T. L. R. 187 ; 71 Sol. Jo. 35, G. A 

Annotations : — FoUd. lie Aiiziaiii, Derljert r. Christ ophorson, 
(10301 1 Ch. 407. Reid. Richanlson r. lUchorUsoii, [lU27j 
P. 228. 

27b. Exercise of power of appointment over 

sum in England.] — An assignment, executed 
in a foreign jurisdiction by a pei*son there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
grounds of substance according to the local 
law. 

A document executed abroad in exercise of 
powers of appointment conforiMjd by settle- 
ments executed in accordance Mith Enghsli 
law, & expressed to be intended to operate 


both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the “ A ** settlement &> 
the “ B ” settlement, were executed. The 
“ A *’ settlement comprised proceeds of sale 
of English freeholds conveyed to the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself testatrix, £500 a 
year, & subject thereto to pay the annual 
income to testatrix for life without power of 
anticipation, after her death, to raise 
£50,000, as she should by deed or will 
appoint & pay the sum so raised to such 
, persons as she should appoint. The “ B ** 
settlement comprised certain freeholds & 
certain moneys which were settled on trust 
to pay the income to testatrix for life, & 
after her death as she should appoint. Both 
were English in lan^age & form, &> the 
trustees were resident in the United Kingdom. 
By a deed of Dec. 10, 1906, to which her 
husband ^ the trustees of the “ A ” settle- 
ment were ])arUes, testatrix ai)pointed that 
the residue of tlie £60,000, which she then bad 
})ower to appoint under tlic “ A ** settlement 
should be charg<;d upon raised out of the 
j)ropiirty subject to that settlement, after 
her death, should be held in trust for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between heirself, her husband, 
•to the “ B ” settlejnerit trustees, testatrix 
appointed tliat, after lier death, until then, 
subject to her life interest, the property com- 
prised in the “ B ” settlement sliould bo held 
by the trustees upon trust to pay sums which 
she or lier husband should become liable to 
pay to them under certain covenants of 
indemnity in the deed, &, subject thereto in 
trust for testatrix, her heirs, administrators 
•to assigns. Testatrix & her husband lived 
in Italy, <to she was domiciled there at the 
date of her death. On July 28, 1927, being 
then domiciled in Italy, she executed an 
‘‘ appointment & assignment,” expressed to 
be supple! nental to the “ A ** settlement, the 
B *’ settlement, & the deed of Dec. 10, 1906, 
cto expressed also to be intended to operate as 
an assignment mier vivos & as a will. By it, 
she appointed & assigned the i^roperty com- 
prised in those documents, subject to certain 
subsisting trusts, to the trustees * of the 
appointment & assignment whom she 
appointed exors. upon trust for the payment 
of certain debts «to legacies, she gave the 
final residue to one of the trustees absolutely. 
After the death of testatrix leaving no other 
testamentary disposition, the deed of appoint- 
ment & assignment was admitted to probate 


PART I. SECT. 1, SUB-SECT. 2. 

4. Add *' repad, 17 O. R. 574.** t. Add revad. in part 4 A. K. 267.** 

38 



m the United Kingdom: — Meld: (1) the 
deed of appointment & assignment so far as 
it purported to assign movable property was 
subject to the law of the country in which it 
had been executed & in which the testatrix 
w^ domiciled, i,e, to Italian law, & that, 
being null & void in Italian law, it did not 
effectually assign the remainder of the 
£60,000, appointed by the deed of Dec. 10, 
1906 ; (2) the appointees of the sum of 

£50,000, were not persons entitled to im- 
movable property. Their right, which was 
to require the trustees to pay the amtjunt, 


ToL VnL— ChoM in Aotknu OasM 27 Ih-M* 

was a chose in action in the nature of a 
movable ; (3) the deed of appointment 
assignment, as it was expressed to be in- 
tended to operate as an assignment as well 
as a will, could take effect as a conveyance 
•inter vivos of the immovable property of 
testatrix situate in England . — tie Anziani, 
HmiBERT V. Christophejison, [1930] 1 Oh. 
407 ; 90 L. J. Oh. 2X5 ; 142 L. T. 670. 

After this case for ** Assignments ezaouted 
abroad.] — See Nos. 469-‘462, 604, 605, pasty" 

read “ .] — Sec^ also, Nos. 459-402, 504, 

605, post" 


Part 

29. Add. Annotation ; — Retd. 
Elder, [1920] Ch. 770. 


II. — Assignment in General. 

Public Trustee v. | 40. Add. Amtotaiion : — Rofef. National Provincial 
& Union Bank of England v. lindsell (1921), 
I 91 L. J. K. B. 190. 


Part III. — What may, be Assigned 


53. Add. Annotation : — Refd, Re Bowej?- Williams, 
Ex]K Trust^'c, [1927] 1 Oh. 441. 

63. Add. Annoiations : — /l,^ te (1) Refd. Cottage 
Club Estates v. Woodside Estate ( !o. (xVmers- 
ham) (1927), 97 L. J. K. B. 72; Re Wait, 
[1927] 1 Ch. COO; Earle v. llemsworth 
R. D. C. (1928), 140 L. T. (VJ. 

87. Add. Aiinotations : — Consd. Bnnk of Livorpof)! 
&; Martins v. Holland (1020), 43 T. L. U. 20. 
Distd. Earle v. Hemswoi'th R. D. C. (1928), 44 
T. L. R. 606. 

78. Add. Annotaiion : — As to (2) Apid. Eario r. 
Hemsworth li. D. C. (1928), 140 L. T. o9. 

77a. Retention money.] — I/eld : 

retention money under a building contract, 
although not becoming payable until a later 
date than the assignment, constituted a 
debt or legal thing in action wJiieli could be 
assigned, & could be sued for in an action 
without joining the assignors as parties. — 
G. & T. Earle, Ltd. v. IIemswouth Rural 
District Council (1928), 140 L. T. 09 ; 44 
T. L. R. 768, C. A. 

78. Add. AnnoUUions : — Refd. Performing Right 


Soc. V. London Theatre of Varieties. [1924] 
A. O. 1 ; Re Wait, 11927] 1 Ch. 000. 

80. Add. A nnotation -Ah to (2) Refd. Allgomeine 
Vcrsiclierungs-CeselJstrhaft Helvetia v. Ger- 
man Property Administrator, 11931] 1 K. B, 
072. 

81. Add. Amiolation : — Apld. Earle v. Hemsworth 
11 . i). 0. (1028), HO L. T. 09. 

82. Add. Annotation ; — Refd. Gray v. Spyor, 
[1922] 2 Ch. 22. 

84. Add. Annotation : — Refd. Norwich Union Piro 
Insce. Soc. v. Colonial Mutual hire Insce., 
[1922] 2 K. B. 461. 

86. Add. Annotation : Refd. Rye v. Purcell, [1020] 
I K. B. 446. 

91. Add. Annotaiion Refd, Edwards v. Motor 
Union Insce.. [1922] 2 K. B. 249. 

93. Add. Annotation : — Refd. GottlilTe v. Kdel- 
ston, [1930] 2 K. H. 378. 

94. Add, Annotation -Consd, Re Lloyd’s h'umi- 
ture Palace, Evans v, Lloyd’s Furniture 
Palace, [1925] Ch. 853. 


PART IIL SECT. 2. SUB-SEOT. 1. 

t i. .] — The jud^uont of a 

foreign ct. creates a debt, & Is primA 
facie ussJurnablo. — Muhammad Moi- 
D3UBN V. CHIN'JHAMANI CHE'ITAR (11)29), 
I. L. R. 62 Mad. 503.— IND. 

PART UI. SECT. 2, SUB-SECT. 3. 

77 it — .] — M. who had con- 

tracted with defts. to do certain work 
for them, pave an order upon defts. 
In favour or H. & M„ who aaslsmed it to 
pltfs. to pay to H. & M. “ any moneys 
due or to Dccome duo on my contract . . . 
in consideration of mono>'s advanced 
hy them to me for tho purpose of 
financing this contract.** Defts. 
acknowledged the receipt of the order. 
Afterwards certain payments were 
made by defts. to sub -contractors on 
M.*b direction, certain costs in the 
action were paid to solrs. & execution 
creditors of M. attached moneys in 
defts,* hands payable upon the con- 
tract, wberec^n on interpleader Issue 
was directed & tried: — Rdd: the order 
under which pltfs. olaimed was not a 
legal assignment of an existing chose 


In action nor an assignment of the con- 
tract : it was nothing more than an 
equitable assignment of a fund not yet 
in existence. — Interior Trust Co. 
V. Essex BoRDiint U'nLrriES C’om- 
MiasfON (1928), 62 O. L. it. 561.— 
CAN. 

78 i. Money accruing to ansignor hy 
will.] — An amount which exors. are 
directed by the wlU to pay for the 
maintenuncu Sc education of an infant 
may be asHlgricd by tho person to whom 
they have beoemo liable theredor. — 
He Grant Estate, Mullin & Mullin 
V. ANNABUfi, 119281 1 W. W. K. 894 ; 
22 Bask. L. R. 483.-~-OAN. 

PART III. SECT. 8. 

sa. To cfoietruct tramway acrosH 
grantor’e land — Aesitpiable.] — MoDon- 
AUO V. PXDDUC. 11923] N. as. L, H. 987. 
— N.Z 

sb. To execute lease.} — A right arising 
under an ugroement with an owner of 
immovable projicrty to call upon 
him ^ exeento a leaae is a chose In 
action, and as such movable pro- 
perty. — W kaane BBOiiiiciis V. Ruaax 
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ENniNEKKiNO Works (1928), I. L. H. 
7 Run. U4.~-IND. 

PART m. SECT. 4. 

90 i. Claim to compenBoHtntr— Damage 
to lands — AmignatAc.] — i3y erection of 
a public work, a dam, the Grown 
expropriated the right to flood the 
land of V., who subscquontly sold the 
property to H., with tho r^ht to 
rec«»vor compenHutlon from tho Crown : 
— Held : it was not an assignment of 
litlgiouH rights, Sc H. was entitled to 
recover compensation. — R. v. IlTK 
(1921), 69 D. L. H. 173 ; 21 Exch. C. 
R. 76.— CAN. 

96 ii. .1 — By a clause In a loose 

it was provided that In case the de- 
mised premises should bo resumed by 
any authority, then out of the com- 
iKsusation moneys payable to the 
lessor 6c lessee, the lessor shall ho en- 
titled to receive ir8,410. Sc in addition 
£300 per annum or a proportionate 

S ort thereof for i.ho uiiexplrod term of 
10 lease Sc the lesseo shall bo entitled 
to tho balance i—Udd : tho olatuio bi 
the loauo did not operate as an eqult- 
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106a. Grantee bound to attend at 

speciOed place to receive payments & give 
receipts.] — Held : assuming such condition 
to be a valid one, there was nothing to prevent 
the grantee from assigning the annuity to a 
third person. — Arden v, Goodacre (1852), 
11 C. B. 883 ; 21 L. J. 0. P. 129 ; 18 L. T. 
O. 8. 208 ; 16 Jur. 629 ; 138 E. U. 723. 

110a. .] — Testatrix by her will, dated in 

1862, gave a fifth share of her residuary 
estate to her daughter W. for life, with 
remainder to her children, but if she should 
die without issue, whicJi event happened, 
“ her share to go to her next of kin as if she 
had not been married.” In 1806 J., another 
daughter of testatrix, married, & by her 
marriage settlement covenanted that any 
real or personal property to which she then 
was entitled for any estate or interest what- 
soever in reversion, remainder, or expectancy 
should be settled upon the trusts of the 
settlement. VV. died in 1912 without issue, 
& leaving J. her sole next of kin : — Held : 
the interest which J. had at the date of the 
settlement in the settled share of W. was 
either a mere epee aucceasioniSf or must bo 
treated as such, & was not assignable at 
law.—Ifc Mudge, [1014] 1 Oh. 116; 83 


L. J. Ch. 243 ; 109 L. T. 781 ; 68 Sol. Jo. 
117, O. A. 

Annotation : — Re Lind, Industrials Finance Syndicate 
V. Lind. [19151 2 Ch. 345. 

114. Add. Annotation : — As to (1) Held. Re Wait, 
[1927] 1 Ch. 606. 

118. Add. Annotations : — Retd. Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 113 ; Performing 
Right l^c. V. London Theatre of Varieties, 
[1924] A. 0. 1. 

119. Add. Annotation : — ^Refd. Re Berchtold, 
Berchtold v. Oapron, [1923] 1 Oh. 192. 

124. Add. Annotations : — Consd. Smith v. Smith, 
[1923] P. 191 ; Walls v. Legge, [1923] 2 
K. B. 240. 

126. Add. Annotaiiona : — Consd. Smith v. Smith, 
[1923] P. 191. Held. OampbeU v. CampboU, 
[1928] P. 187; Re Nelson, Norris v. Nelson 
(1918), [1028] Oh. 920, n. 

153. Add. Annolations : — Consd. Burro wes v. Bur- 
ro wos (1929), 141 L. T. 201. Retd. Oapron 
V. Oapron, [1927] P. 243. 

154. Add. AnnotationJi : — Refd. Oapron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 

. 141 L. T. 201. 

160. Add. Annotation : — Refd. Oapron v. Cai)ron, 
. [1927] P. 243. 


Part IV. — What amounts to an Assignment 


191. Add. Amiotailvn : — Apld. ^Phe Zigurds (1931), 
47 T. h. B. 525. 

193. Add. Annotation: — Asia (2) Apld. Ilepublica 
de Guatemala??. Nunez, [1927] I K. B. 669. 

196. Add. Annotations : — Refd. Cottage Club 
Estates r. Woodside Estate Co. (Aniorsliam) 
(1927), 97 L. J. K. B. 72 ; Earle r. Ilcrns- 
worth 11. D. 0. (1928), 44 T. h. II. 605. 

200. Add. Annotation : — Consd. Bank of Javerpool 
& Martins v. Holland (1920), 43 T. L. K. 29. 


202. Add. Annoiatio7i : — Refd. Bank of Liverpool 
A Martins v. Holland (1926), 43 T. I.. K. 29. 

204a. Amount recoverable by assignee limited.] — 

Doit, owed £285 to W., who owed money to 
pltf. bank, & W. ^lssign(rd to the bank the 
debt owed to him by cleft. ITie assigmnont, 
which was in writing, provided tluit ‘‘ the 
ainmint recoverable \nider these presemts 
aliall not at any time exceed £150.” Due 
noticM} of the assignment was given to deft. 


able aBstjUiuiont. — T ooth i’. JUuhbank 
City Council (1U21)), 410. L. li. 212. — 

AUS. 

0 1. .l-A rlffUt of 

action in tort 1 b nut uBBlgrnnble. 'Chu 
icHBce under a croii pavniout loaso, 
having boon aorvod while thnishlng 
with a garniBhoc summotiN iBHiiod in 
a Biiit against tho loHHor, Hold all Uic 
crop in his own nuint) & }iaid tlie 
loHHor’s share of tlio proceeds into ct., 
mean while notifying tho lessor that, 
he would do so. Tho lessor after 
receiving said notice & a copy of the 
ganiishee stinmions assignoif to pltf. 
all his claims & demands agaluttt the 
losKoe for dobt« or rentals now due 
or to become duo '* under the lenso, 
& all his InteiH'Kt in the crops m'own 
thoroundor. The lense required tlie 
lessee to deliver tho lessor’s shon? on 
tho day of thr<»s)iitig. if required, at 
a certain elevator in the naino of the 
lessor. The pltf., i.r. the osslgnoo of 
tho lessor, eiiod the lesseo fer damages 
on the ground of conversion. — IJeld : the 
action was luU maintainable. — K ozak r. 
MimuUA, r 10281 1 D. L. H. 591 ; n«2vSl 
I W. W. H. 1 ; 22 Sask. L. R. 208. - 
CAN. 

1 I, Claim by h^siirnnce 

company — Uaoiny paid lose.] — Pltfs., 
iDsuranco oo«., hoti ineured premises 
which were destroyed by a fire which, 
as they alleged, arose from the negli- 
gence of defts. Having paid the 
ownora of the premises the amount of 
the loss, pltfs. claimed to bo subrogated 
to tho right of tho owners to recover 


awdnst defts. & also alle^red they bad 
taken tissignments in writing by way 
tif subrogation to the right of the 
owTiei's, & they claimed In this action 
damages for tho negligence of defts. 
cauHlug tho tiro: — Held: tho action 
was a simple common law action 
in which tho owners* rights w’oro 
assciled against tlio alhfged wrong- 
doers, & a motion to strike out a 
jury notice given ?>y defts. upon tlic 
gro\iiid that the action was one which, 
before 1873, was exclusi voir within the 
Jurisdiction of tho Ct. of Chancery, 
was refused. — R oyal KxcniANOR 
Ass’ce. Co. V. OiuMSiiAW Brothkrs, 
Ltd., 11928] 2 D. L. R. 412 ; 02 

O. L. R. 25.— CAN. 

1 ii. Suimimr. ] - Canadian 

SruKTY Co. c. Fi.Ntui, 11930] 2 D. L. R. 
121.-- CAN. 

PART III. SECT. 5. 

too 1. Promise to pay over proceeds of 
Htio<dion — Compromise of suit — Effect 
of ayrctmml .] — Where there was an 
assignment of part of tho fruits of 
litigation : — If eld : even if they were 
to be regarded as nou-oxisting property 
at tho date of the agreement, tho agree*- 
inent attached upon the money being 
paid. — Vatbavaya Venkata Jaoapati 
C. POOSAPATI VeNKATAPATI (1924). 
Ii. K. 52 Ind, App. 1.— IND, 

PART III. SECT. 13, SUB-SECT. 4. 

to. Pciwion Act, s. 20 (3) — What 
amounts to charye— Order under ColUc- 
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tion Act, U. S. X. S. 1923.] —CiiirMAN 
r. Romooic gs\ S.), [192Uj 4 D. L. R. 
130.— CAN. 

PART III. SECT. 14. 

a I, .] — An ojition to purchase, 

contahKjd In a will, is priinA facie not 
purely T)erHOiial but is asslmiable by 
the optionee & transiiUBHible by him 
to his personal r©nresentativeH.»— -Per- 
petual Trustee Co. v. Union Trustee 
Co. (1927), 28 S. R. N. S. \V. 222 ; 45 
N. S. W. W, N. 30.— AUS. 

sf. Xon-neyotiable promissory notes.] 
— Promissory notes drawn in such form 
j that they are non-negoUablo, can bo 
I a.ssigDod in the same manner as an 
ordinary chose in action. — Merchants 
Bank of Canada v. Greenlees, [1P23] 
2 W. W. R. 931.— CAN. 

•g. Land scrip .] — Wriuht v. Bait- 
ley (1905). 15 Mon. L. K. 322 ; 1 

W. L. R. 503.— CAN. 

PART IV. SECT. 1, SUBJECT. 1. 

0 I. .)— McQuadb & Clark v. 

MONCRIEFF & VlSTAUNET (B. C.). 

11929] 1 D. L. R. 782.— OAN. 

PART IV. SECT. 1, SUB-SECT. 2. 
sk. General rule .] — An assimment ia 
to be regarded as absolute, altbougb it 
appears on Its face that it is only for 
tho purpose of si'icuring a debt lesser in 
amount, so long as It does not purport 
to bo by way of charge only. — Re 
Bland & Mouun (1913), 25 O. W. R. 
419 ; 30 O. L. R. 100 ; 5 0. W. N. 
1 522.— CAN. 



In an action upon the assigninent : — Held : 

(1) the aasignxnent was not an assignment of 
pajrt only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £160 they 
mu^ hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 

(2) even if it was an assignment of part only 
of the debt it would sthl be a TOod equitable 
assignment, & pltfs* were enticed to recover. 
— Bank of Liverpool Martins, Ltd. v. 
Holland (1920), 43 T. L. R. 20 ; 32 Com. 
Gas. 56. 

AnnotaHon: — As to <1) Befd. Earle v. Hemsworth R. D. C. 

(1928), 44 T. L. R. 60d. 

204b. .] — ^Pltfs., shipowners Sc brokers 

of West Hartlepool, acted as ship’s agents 
for the steamship of Riga, Sc before ; 
making any necessary disbursements on \ 
behalf of or incurring any liability in respect 
of the vessel obtained from the master the 
following document : ** Please pay the freight 
for my vessel, the Z., &; all demurrage which 
may be payable under the charter, to my 
agents, Messrs. 0. E. Sc Co., Ltd., Sc oblige.” 
The persons described in the document as th<‘ 
master’s agents were pltfs. lu an action 
by pltfs. for n< cessaries the evidence showed 
that this document came into being with the 
approval of the managing owner of the Z. 
& after he had agreed to assign to pltfs. all 
freight & demurrage : — Held : the document 
operated as an assignment t)f the freight & 
demurrage Sc pltfs. were entitled to judg- 
ment. — The Zigurds (1931), 47 T. L. It. 
626. 

206. Add. AnnoicUions : — As to (1) Retd. National 
Provincial Sc Union Bank of England 
Lindsell, [19221 1 K. B. 21 ; lie Piuto Leite, 
Ex p. Des Olivacs, [1929] 1 Ch. 221. As to 
(2) Refd. Allgemeine Versicherungs Oeseil- I 
sebaft Helvetia v. Gei*man Property Adioini- ! 
strator (1931), 144 L. T. 706. As to (3) : 
Consd. Performing Right ?-?oc. r. l^ondon | 
Theatre of Varieties, [1924] A. V. 1. | 

211. Add. A7inotation : — As to (1) Refd. Palmer v. j 
v. Carey, [1926] A. C. 703. 

214a. .] — Order to pay money out of a 

articular fund gives the party a specific 
en thereon. — S mith v. Everett (1792), 4 
Bro. 0. C. 64 ; 29 E. R. 780. 

Annotations: — Beld. Crowfoot v. Gumey (1832), 9 Ding. 372; 

Best V. Argles (1834), 2 Or. & M. 394. 


Vcl. VHL-^OhoM In Aoli<m. (huM 204a--874* 

221a* — ^ — Part of deb^— B ank of Liverpool Sc 
martins, L<td. V, Holland, No. 204a, ante. 

286. Add* Annoiaiion: — Apprvd. lie Swinburne, 
Sutton V. Featherley (1026), 70 Sol. Jo. 64. 

250a. Directions to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
the latter to pay over to 0., a creditor of 

A. , the proceeds of a cargo consi^ed by A. to 

B. , creates no lien in favour of 0. — Holland 

Sc Huhblb’s Assignees v. (1816), 1 

Stark. 143 ; 171 B. R. 427 ; sub nom, 

Hbywood V. Waring, 4 Camp. 291 ; sub 
nom. Re Holmes, Ex p. Heywood, 2 Rose, 
366, N. P. 

Amiotalions : — Coiisd. Frith e. Forbes (1862), 81 L. J. Ch. 
793. Refd. Giles v. Grover (1882), 9 Blnff. 138 ; Malcolm 
V. Soott (1843), 3 Haro, 39. 

258. Add. Annotation : — ^Refd. National Provincial 
Sc Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds Into lender*! 
bank — Advances for purchase of goodsj — 

By a written agreement made in 1917 a 
trader was to purchase goods from time 'to 
time Sc resp. was to advance money to pay 
for them ; the trader was to sell the goods Sc 
to pay the proceeds to the credit of resp. at 
his bank ; resp., after deducting the amount 
which ho had advanced Sc ono-third of the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1021 the trader 
became bkpt., Sc applt. was appointed 
assignee in the bkpey. At the time of the 
bkpey. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchased under the 
agreement, Sc the proceeds of other goods so 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid : — Held : as thc^ agreement did not, 
either contractually or otherwise, create any 
right of the lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — P almer v. Carey, [19261 A. O. 
703 ; 95 L. J. P. C. 140 ; 136 L. T. 237 ; 
[1026] B. Sc C. R. 61, P. 0. 

269. Add, Annotation : — Refd. Re City Life Assce. 
(1025), 42 T. L. B. 45. 

274. Add. Annotation : — Refd. Re Wait, [1927] 
I Ch. 606. 


PART IV. SECT. 2. SUB-SECT. 1.— A. 

205 X. Building contract 

apporiUming price beitceen builder <£* 
third party .] — Grant v. Travis, (1924 J 
2 D. L, R. 1164 ; 2 W. W. R. 603.— 

CAN. 


PART IV. SECT. 2, SUB-SECT. 1.- 
B. (0). 

tm. Authorising payment of sum 
in hands of garnishee-border giving 
^eet to verbal assignment .] — Olabkk 
BROTBIEBS, liTD. V. Qoopix 6c PeOBR' 
SON. [19221 3 W. W. R. 604 ; 68 
D. L. IL 792.— CAN. 

228 i. Assigning money due or to 
become due — Under contract.] — It is no 
objection to an equitable assignineiit 
of a claim against a third person that 
the work upon which the claim is 
based has yet to be performed. — Re 
BiATTHSWS BHBET MkTAL A ROOFINO 
Oo., Ltd., Ba p. MAJmir. (1924J 1 
D. L. R. 701 ; 55 O. L. R 262 ; 4 
O. B. R. 471.— €AN. 

223 li. Under poliey.h-Beld : 


the aBsignment was not vitiated by the 
fact that, at the time, the fund on 
which the assigiuncnt was intended to 
operate had not yet com© Into 
exlstenoo. — Liverpool & London A 
Globe Inburancje Co., Lti>. v. 
Hartley & Ford. (19271 V. L. It. 
623 ; 49 A. L. T. 70 ; (1927J Argus 
L. U. 417.— AUS. 


PART IV. SECT, 2. SUB-SECT. 2.— A. 

246 Iv. .Ir-Held: the 

order set out in the Judgment, in the 
circumstances, was a good equitable 
assignment of moneys due from the 
board of a drainage district to a person 
who bad a contract with It. — Stirlino 
Collieries. Ltd, v. Jones, (1924) 4 
D. L. R. 1305 ; 3 W. W. U. 956.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

256 L IHrections to agent to seU d: pay 
proceeds into bank — PrineipeU paying 
for goods tm cheques drawn against 
proeeeds.}b.¥sDO v. Harden, McCon- 
NAL V. Harden, (1924} 4 D. L. K. 616 ; 
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3 W. W. R. 293.— CAN. 

268 a 1. Agreement to pay proceeds io 
lender — Advances for purchase of goods.] 
— B. being indebted to a co. for the 
price of sheep which it bod purchased 
on his belialf, by an agreement In 
writing undertook so long as his in- 
debtedness to the CO. should continue 
not to sell any of the sheep without the 
written consent of the oo.. A in the 
event of any sale with such consent to 
pay the nett proceeds to the oo. in full 
or to the extent of his indebtedness. 
Borne of the sheep having been sold : — 
Held: the agreement operated os an 
equitable assignment of the proceeds 
to the 00. — lU MoI^eraon, Thom A 
Co. ; Bandhurst A Northern Dis- 
trict Trustees, eii;., (Jo., Ltd. v. 
CooMBTE Pastoral Oo. Pty., Ltd., 
(19291 V. L. R. 296 ; Argus L. R. 240. 
—AUS. 

PART IV. SECT. 2, SUB-SECT. 2.— 0. 

a. Add **revsd.. il921] 1 W. W. II. 
839.** 





tI4mi Bbadlkt V. (1744)* Bite. 

H.194 ; 27 B. B. 801, U O. 

808. Add, Annoialion : — Aa to (1) Dtotd« Be 
Nelson, Norris v. Nelson (1918), [1928] Oh. 
920, n. 


897^ iUtiL 1 S. & 21; 91 

h. J. K. B. 196; 128 L. T- 812; PWI] 
B.&G.B.209. 

AM* AtmoMian: — flst4. Bs Nor£h Wnles 
Produce 4c Supply Soo., [1922] 2 C8i. 340. 


Part V. — Notice of Assignment. 


See, now. Law of Property Act, 1925 (c. 20), 
ss. 136,187. 

818« Add* Annotation : — ^Refd. National Provincial 
4c Union Bank of England v* lindsell (1921), 
91 L. J. K. B. 196. 

864. Add* Annotation H. v* H., [1928] 

P. 206. 

898. Add. Annotation : — ^Refd. Garland v. Archer- 
Shee (1080), 142 L. T. 443. 

406. Add. Annotation : — ^Refd. Garland v, Archer- 
Shee (1030), 142 L. T. 443. 

407. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1030), 142 L. T. 443. 


417. After this caee add “5se, tunc, Law of Property 
Act, 1925 (c. 20), B. 137.^» 

421* Add, Annotation ; — ^Refd. Garland v. Archer^ 
Shee (1930), 142 L. T. 443. 

440. Add. Afinatation: — Raid. Shi^ v* Kni^t, 
[1926] Oh. 836. 

460. Add. Annotation : — ^Ref d. Bepublica de Guate- 
mala V* Nunez, [1927J 1 B. B. 669. 

461. Add* Annoiaiion : — Consd. Bepublica de 
Guatemala v* Nunez, [1927] 1 K. B. 669. 

468. Add. Annotation : — Refd. Campbell v. Poliak, 
[1027] A. 0. 782. 


PART IV. SECT. 2, SUB-SECT. 8. 

•n. Bodging notes €U eolUUerai 
seeuriiy.y^A dooiiment proTidisg that 
oertain notei '* are loclbed with thu 
bank #ub a Mneral k oontinulng 
collateral eeourltT for the due pasanent 
of all advances made or to be xnade to 
me by the bank ** : — HOd : not a 
proper aesisnment ; there is a dis- 
tinoUon between lodging a document 
as oollateral security k an assignment. 
— Mbrchantb Bank or Canada «. 
Obbsnlbbb. [18231 2 W. W R. 881.— 
OAN. 

•t. Indorsement of lien note*y—Bdd : 
to constitute a good equitable assign- 
ment thereof.— C anadian Bank of 
OOMMKBOB V. La BBA8% [181 8] 1 
W. W. R. 6: 39 D. L. R. 398; 10 
Bask. L. R. 408.— GAN. 


V. Bonoba Tzmbbb Cb., Ltd.. [1888] 

1 D. L. R. 648 ; 68 N.B. R. 457.— OAN, 

PART V. SECT. 8. SUB-SECT. 1. 

so. To guarmUw — Notice not pinen 
to deblar.^DoHALD v. Jdkss, [1921] 

2 W. W. R. 208 ; 66 D. L. R. 692 ; 60 
8. O. R, 682.— CAN. 

PART V. SECT. 8. SUB-SECT. 8. 

sd. Of debtor.} — Notioe to the solr. of 
debtor that the claim against the latter 
was to bo paid to a third party is notioe 
to debtor hinuudf that such claim bad 
been assigned. — S t. John St Qttbbeo 
Rt. Co. V. Bane of British North 
America & Hibbard Co. (1931), 67 
D. L. R. 660 .* 62 S. C. R. 346.— CAN. 

PART V. SECT. 4. 


PART IV. SECT. 8. 

880 i. Necessity far eommunioedion 
to dt assent by aSeianee^To con- 
Stitutc (usignment.] — letter assigning 
moneys must be shown to have been 
oommunioated to tbe assignee before 
it will bo held to oonstltute an equit- 
able assignment. — Starr Co. of 
Canada. Ltd. v. Merrilu [1928] 
3 W. W. R. 026 ; 70 D. L. R. 667.— 
CAN. 

PART IV. SECT. 6. 

288 li. .1 — Loeppkt V. Lanq, 

[19261 2 D. L. R. 610 ; [1926] 1 W. W. 
R. 1104 ; 19 Sask. L. R. 337.— CAN. 

sa. Assignment of Hen (tgreemeni — 
Whether eonsideroHon amonnt dtte under 
Hm.h^A. R. Wiixiams Maobinbrt 
Oo.,^. V. MoorX. [1926] 4 D. L. H. 
568.— OAN. 


PART V. SECT. 1, SUB-SECT. 1. 

311 I. Assignment — As seeurity — Of 
dsMs.)— O kell Morris Sc Co, v. 
Dickson (1902), 8 B. C. R. 161.— OAN. 


PART V. SECT. 1, 8UB-8B0T. 8. 
sb. Assignm^ of Nea,]— H bndsbbs 


af. Before action — Judicature Act, 
1908, a. 19 (0).) — ^Woodstock Eleciric 
Railway, Light Sc Power Co. v. 
Dominion Tannkrtes, Ltd. (1918), 46 
N. B. R. 408.— OAN. 


PART V. SECT. 6. 

b I. — — That alleged (usipnee had 
possession of nofea.}— Although debtors 
may have known that notes were 
,lu the possoBsiou of a bank, the alleged 
assignee ; — Held : this was InsufBoient, 
being a far different thing from having 
notice of the assignment. Sc. there was 
no duty in debtors to inquire of the 
bank. — M erohantb Bank of Canada 
e. Qrbbnlebs, [1923] 2 W. W. R. 981. 
—OAN. 


PART V. SECT. 6, 

381 U. .1— Oil an 

tuisigumoiit of a debt the express notice 
In writing to the debtor which under 
Hoct. 37 (m) of Judicature Act is 
re^quirod to oompleteXhe transfer of the 
legal right to the debt need not be In 
any spodiU fonti, It being sufBoiont if 
the effect upon the debtor Is to convey 
to him with suffloleat certainty the 
fact that the right to demand payment 


has boon transferred to a oortaln third 
person as assignee. — G eneral Motors 

AOOEPTANOB OOBPN. & WlIJAAMSON 

V. Johnson. [1980] 2 W. W. R. 167 ; 
4 D. L. R. 291 ; 24 Alta. L. R. 475.— 
CAN. 


PART V. SEOT. 9, SUB-SECT. 1.— 
A. (a) 1. " 

0. Add ** Reosd. 47 B. C. R. 813 ; 19 
D. L. R. 232 ; 23 W. L. R. 446.'* 

p i. .1 — The assignee of an 

equitable mterest in personal estate 
without notice of an existing earlier 
assignment will gain priority simply 
by the act of giving notioe to tbe person 
who has the legal dominion over tbe 
fund before notioe ts given by an 
assignee earlier in point of time. — 
Gordon v. Gordon, [1924) 2 D. L. R. 
74 ; 1 W. W. R. 903 ; 18 Sask. L. R. 
187.— OAN. 


PART V. SEOT. 9, SUB-SECT. 1.— 
A. (b). 

sk. Assignments of money petyable 
under commission certificates -^ertifi* 
cates not assignabU — Order for payment 
(riven to flrA assignee-certificates 
handed to second assignee .] — J. 1. Case 
Thrbshikq Machine Co. v. General 
Motors Acobptanob Corpn., 11924] 
4 D. L. R. 1297 5 S W, W. R. 1B94.— 
CAN. 

PART V. SEOT. 10. 

si. Registered judgment — Notice given 
against creditor — Of assignment .] — If a 
vendor of land, in order to secure an 
Indebtednees, assigns all the moneys 
due or to become due under the agree- 
ment of sale, such assignment not bding 
registered, but due notice thereof being 
given to the purchaser, the assignee wiil 
be entitled to the moneys as against one 
who Bub^uentj^ obtains Sc registers 
rendor. — 


iudgments against tlu 
Canadian Bank of 


_ l^MSUBRCni t*. 

Royal Bank of Canada, [19211 8 
W. W. R. 462 ; 60 D, L. R. 276 ; 29 
B. O. R. 407.— CAN. 
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Part VI.~Effect of Aasignment. 


#76. Addn AnmMimB : — As io (1) Retd. Be Bern- 
$Mxi, Bomett v, Berastdn U924), 69 S<^. Jo. 
86. Ae to (2) Retd. Weld v. Petre, [1929] 
10h.SS. 

4$Sa. — G. & T. Earlb, Ltd, v, 
HsmbwobIh Bttral DierTRioT Council, No. 
77a» onie. 

W* Add. AtmoioHoM Oheehiie County 

Coundl v. Bopley (1923), 180 L. T. 123 ; 
The Kottzsk, [1924] P. 140 ; Venn v. Tedesco. 
[1926] 2 K. B. 227. 


5(NI. Add. jlnncdotton .*~<<Refd. Bwublioa de 
Gi||iateiiii^ 1^. Nunoe, [1927] 1 ET. B. 669. 

609. Add. Amatidum .*--Retd. Performing Bight 
Soo. V. London Theatre of Vedetiee, [lw2] 
2 K. B. 488. 

619. Add. Annokdion : — Retd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. B. 626. 

544. Add. Annotation Retd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 


Part VII. — Assignment 

592. Add. Annotation i — Aa to (2) Retd. Lawrence 
e. Hayes, [1927] 2 K. B. 111. 

601. Add, Annotations: — Consd. Be Pinto Ldte, 
Ex p. Des Olivaes, [1929] 1 Oh. 221. Retd. 

Be OitY Life Assce. (1925), 42 T. L. R. 46. 

601a. Assignment ot debt payable in tuturo.] — 

— ^In 1918, 0., creditor of a firm, agreed to 
leave the sum constituting her debt on deposit 
with the firm lor fifteen years from Jan. 1, 
1917, upon the terms {inter alia) that interest 
& comj^Bsion thereon should be paid to V. 
for his own use, & that in certain events, 
which subsequently happened, V. should 
receive a share of the firm*s profits, which ho 
in fact received during the years 1918-1921. 

In 1920, by C.’s direction, the debtor firm ■ 
transferred O.'s debt by a book entry into 
the name of F., V. continuing to »*oceive 
interest A commission as before, A on Feb. 24, 
1926, F. made an equitable assignment v? the 
debt to V. Notice of the assignment w.'iK 


subject to Equities. 

given to the debtor firm on Mar. 2, 1926, 
whereupon the firm transferred the debt by 
a book entry into the name of V. At the 
date of the said equitable assignment by F., 
F. was tmder a liability to the debtor firm in 
respect of certain a<.‘commodation bills for 
which, as between F. A the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
been riven, namely, when the debtor firm 
expended 215,000 in taking up the accept- 
ances. On Mar. 15, 1926, the debtor il^ 
presented their petition for a receiving order 
A were subsequently adjudicated bkpt. 
In a claim by V. to prove in the firm's 
bkpcy. i — Held : the assignment by F. to V. 
was subject to all rights of set-off which had 
accrued due on the pai't of the firm against 
F. at the date of the notice of assi&piment but 
was not subject to anv right of set-off in 
respect of the 215,000 which had not accrued 
due at that date ; nor did the fact that the 


PART VI. SECT. 2, SUB-SEGT. 1. 

im. AasUmnietU aa aecvrUy — Pay- 
ment of debt — Direction by asaiffnee for 
paymm of numeye io assignor — Right 
of assignor to sue in own name.}— 
Exxiott V, Lb Paob (Man.), [1929] 3 
D. L. B, 912.— CAN. 


PART VI. SECT. 2, SUB-SECT. 2. 

47S il. Money due under 

agreement for safe — Power io eanaet 
agree!ment,\^Whore a vendor of land 
ander affreoment for sale aaaiffns the 
moneyi doe under the agreement for 
sale d: notice of the asalipiinont, 
equitable or legal, is given to debtor, 
it is not open to the vendor ic 
debtor to oanoel the agreement with- 
out the conourrenoe of the assignee. — 
Union Bank of Canada e. Dctczak, 
►. L. n, 457 ; 2 W, W. R, 




PART VL SECT. 8, SUB-SECT. 1.— A. 

1 1. Of contract for sate of land .] — 

Intbbstatb Investment Co., Ltd. v. 
Mobbs (1928). 98 S. R. N. 8. W. 672 ; 
45 N. 8. W. W. N. ITe.—AUS. 

11 . Add *^feosd. in part, 4 A. R. 
267.” 

• I, Of lien.] — Pltf., assigiiee of 

three several claims of workmen who 
had Hens under Woodmen's Lien Act, 
ootnmenoed an oottoo ih his own name 
wtwiit serrfng any notice of the 
asBurmnent noon debtor JSTshl : Dltf. 
ooumtete an aotioa in his own name 
without gtvlng the notice re f emd to 
In Jud. Act. a 18 (5 ).— Barnes e. 
Black, (19281 S B. L. R. 65 ; 88 
K. a R. 99.--CAN. 


PART VI. SECT. 8, BUB-SECT. 1.— 

B. (i). 

m I. Effect of Land TUUa 

Act, 8. lOl.l— A rmstbono V, Mabshall 
( 1916), 8 W. W. R. 300 ; 19 D. L. It. 
183 : 8 Alta. L. R. 449.— CAN. 

PART VI. SECT. 5, SUB-SECT. 2. 

550 ill. 1— SHKPHBED V. 

LmNOSTON, [19241 1 u. L. R. 723; 1 
W. W. R. 465.— CAN. 

650 iv. .1 — McFtiKBSON V 

Lees (Andrew), Ltd., [1926] N. Z. 
L. R. 623.— N.Z. 

Bw. Payment to assignee — Money 
due under agreement for sale — Covenant 
by assignor to convey on payment .] — 
Whore a vendor has covenanted in writ- 
ing with an assignee to convey the land 
to the purchaser on payment of the full 
amount of the purchase-money, the 
purchaser is protected as to title & 
may safely make bis payments to the 
assignee : 8c the asslriiee can sue on 
the purchaser's covenant to pay con- 
tained In the agreoment. — U nion Bane 
OF Canada v. Dxttozak, [1924] 3 
D. L. R. 457 ; 2 W. W. R. 864.— CAN. 

PART VII. SECT. 1. 

565 ill. .] — Even assuming a 

proper assignmwtt, notes lodged with 
a bank as a general Sc oontlnuing 
security for the due payment of ail 
advaooee made, or to he made, must 
be taken by the aMlgnee subieot to 
ahy equities existing between the 
odginaf parties.— H ebchants Bank 
^ O^ADA e. Grbbnuceb, 11923] 2 
W. W. R. 931.— 43AN. 

565 iv. Effect of express am* 

48 


tract.] — Notwithstanding Choses In 
AoUon Act, R. 8. H., 1920 (o. 202), s. 6, 
debtor can oontraot with his creditor, 
for good oopsldoration, that he will not 
avail bimsoif of his right to set up 
against the oreditor's assignee any 
euulty existing between the creditor Sc 
himself. If too contract whJob in- 
cludes the clause not to set up the 
equities against an assignee was 
Induced by fraud, such clause falls 
with the contract, except whore dobtoi 
Is estopped as against the assignee 
from setting up the fraud. — H amiiton 
V. PAtvros, 119261 8 I). L. R. 1090 : 
ri925) 3 W. W. 11. 136 ; revsg., [1926] 

2 W. W. R. 196.— CAN. 

566 vlil. Assignment of 

security by hank.] — Wh<‘Jrc a creditor, 
a hank, held secuElties for Its debt- 
which were subject to ortlors from the 
debtor to pay certain other creditors 
out of the surplus of the prorjeods 
t hereof over Sc above the amount due 
tJio bank : — Tfcld : a third party by 
puroltaHlng tlu) securltlcH from the bank 
with full knowloflgo of said orders placed 
himself in the position of the l>ank Sc 
assumed whatever liability the orders 
imposed upon the bank. — S tephens 
fU, F.) Sc Co., Ltd. v. Perdue, 
Werner v. & Eaton, 11931] 

3 W. W. R. 90 ; 4 I). li. E. 46.— CAN. 

q 1. Notice of covenant by 

assunufr — Whether assignee bound.}-- 
MoBbide V. Ontario Jookbt Club, 
JwTD., [1920] 1 D. L. li. 414; 68 
O. L. R. 97.— CAN. 

PART VII. 9B0T. 2, SUB-SECT. 1. 

tl, — — j—RoTAL Bank OF Canada 
v, Gustafson. [1924] I W. W. R. 644 ; 
33 B. 0. R. 879.— CAN. 




debt asagned wa« a debt payable in fiduro, 
tor wliich the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule governing the t^ign- 
ment of a chose in action . — Be Pinto Leitb 
& Nephews, Bas p. Des Olivaes, [1929] 1 Ch. 
221; 98L. J.0h.211 ; 140L.T.687 ; [1928] 
B. & 0* Hi. 188. 

604. Add. Annoiatum Refd. Lawrence v, Hayes, 
(1927] 2K. B. 111. 

605. Add. Annotations : — As to (2) Dlstd. Pinto 
Leite, Ex p. Des Olivaes, [19291 1 Oh. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Barle v. Hemsworth B. D. 0. (1028), 44 
T. L. R. 606. 

607a. For breach of warranty by assignor— Against 
claim for Instalments due under assigned 


l)iOXST StmiEMEOT 

agreement — Judgment obtained for damages 
for breach of warranty.] — ^The owner of a 
business sold it to deft, on terms of payment 
bv instahnents, & then assigned the benefit 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtained judgment against the assignor for 
damages for breach ot warranty on the 
above sale. In an action by pltf as assignee, 
against deft, for payment of instalmente due 
under the assigned agreement, deft, claimed 
to set off the amount of the judgment. Pltf. 
contended that deft.’s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off against his claim : — Held : the set- 
off was valid. — Lawrence v. Hayes, [1927] 
2 K. B. Ill ; 96 L. J. K. B. 668 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. R. 379. D. C. 


Part VIII. — Voluntary Assignments. 


618. Add. Annotation : — Consd. Macedo v. Stroud, 
[1922] 2 A. 0. 330. 

624a. .] — Sloane v. Cadooan (1808), 

cited in 12 Sim. at p. 291. 

JnnnUUiimB : — Oontd. Edwards v. Jonos (1836). 1 My. & Or. 
226: Boataon i:. Beatsoo (1841). 12 Sim. 261. Diftd. 
Meei; v. Kottiowoll (1843), 1 Ph. 842. Allld. Kckowloh v. 
MaODln* (1851). 1 Do G. M. AG. 176; Donaldflon v. 
Donaldson (1854), Kay. 711. Rstd. Fenner v. Taylor 
(1831), 2 Russ. 8c M. lOO ; M*Fadden v. Jenkyns (1842), 
1 Hare. 458 ; Prioe v. Prloo (1861), 21 L. J. Ob. 63 ; Bridgo 


•. Bridge (1852), 10 Beav. 315 ; Voylo v. Hnghes (1854), 

f Sin. & G. 18 ; Gilbert •. Overton (1864), 4 New Rep. 
20 ; Glegg «. Rees (1871), 7 Oh. App. 71. 

684. For “ Held: (1) as it waa the intention of 
the settlor,** etc., read “ Held : (1) na it was 
not the intention of the settlor,** etc. 

Add. Annotations: — As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928J Ch. 179. 
As to (3) Consd. Macedo v. Stroud,., [1922] 2 
A. C. 330. 


PART Vll. SBOT. 2, 8UB-SB0T. 4. 

604 U. Add ** revsd. In part, 25 
A. H. 179.” 


604 iv. - 
or Oanapa V . Gustafson, [10241 1 
W. W. R. 544 ; 33 D. 0. R. S79.~ CAN. 


.1 — Royal Bank 

^ 


PART IX. 


p i. Under Aasiffnment of Bonk 

BtMs Act. 1923 (c. 29).J — Re 11ai»ORT, 
Denison v. Union Bank or Canada. 
fl926J .3 D. L. U. 1068 ; 67 O. L. R 
374 ; 5 C. B. R. 811. —CAN. 


p U. .] — K., on Juno 8, 

made a obattel mtgo. to puts, on bis 
stoek-in-tTadc, &; by tbo same instru- 
ment purport<»d to asslKu to pltls.. 


as additional security , all proseiit & 
future book debts arisius: out of or 
coniiootod with K.’s businesK. The 
albdavit of hmui fidvs dosci'lbed the 
InstTumcuit as a bill of sale by way of 
lutKO., & assiTted that it was not taken 
for tlie purpose of proteotiiiK the 
“ KOods & chattels ” mentioned therein 
OKaiiist the cn'dltors of the nitgors., 
etc. ; — Held : tho Instrument did not 
comply with above statute & was 
invalid as on OHsiKiimont. — W es'I'Lakk 
r. Martin, [19.30) 4 D. L. 11. 80.5 ; 60 
O. L. R. 89 ; 11 C. B. II. 409; varu„ 
11 C. B. R. 87.— CAN. 

p iii. Under Aasiitnnuml of Book 

Delds Act. R. S. O.. 1 927. J— The Assltrn- 
niont of Book Debts Act, li. S. U., 


1927, oonf(n*H no greater riprht upon an 
assiffrujo of a chose In action than he 
had befora. All it does is to make a 
Kcneml assliniment of book debts void, 
us agalirst creditors & subseciueut pur- 
chasers or mtsfocs. in grood faith & f«)r 
value, imJess I'efcistercid. By registra- 
tloii pltf, oo bad preserved whatevtT 
rights it acquiied by virtue of the 
assJgrumcnt & no more. — S nydeu’h, 
Ltd. V . Fttkniturk Finance Coupn., 
Ltd., (1931J 1 D. L. K. 398 ; 00 

O. L. U. 79.~ CAN. 

ip. Book (xccount — Under Aaaian* 
ment of Book Accounts Act. R. S, B. C.. 
1924 (c. 16 ).J — Veunon Habdwahe 
C o, V. Reid & Heinhard (B. C.), 
(1927J 2 W. W. U. 117.— CAN. 
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CLUBS AND 


VoL m OaMB 17- S8*; 

OTHER VOLUNTARY ASSOCIATIONS. 


Part 111. — Constitution and Internal Arrangements. 


17« Add, Annoiation : — Consfl* Morgan v, Driscoll 
(1922), 38 T. L. B. 261. 

18» Add. Anrwtations : — As to (1 ) Consd. Lamber- 
ton V. Thorpe (1929), 141 L. T. 638. Held. 
Maclean v. The Workers’ Union, [1929] 1 Ch. 
602. 

20* Add. Annotation : — As to (1 ) Consd. Morgan 
V. Driscoll (1922), 38 T. L. R. 261. 

20a. To alter qualification for membership.]— 

Gristwood V. Aldenham (1928), 72 Sol. Jo. 
669. 

21a. Notice of general meeting — Who entitled to.] — 

Pltfs. were the captain & the secretary of the 
women’s section of a golf club, of which deft. 
CO. were the proprietors. At an extra- 
ordinai^ general meeting of the members a 
resolution was passed deleting from the rules 
of the club a V’rovision for the election of a 
women’s comnnttee to manage the affairs 
of the women’s section. No woman member 
of the club received notice of that meeting, 
as none of the women members held any 
shores in the co. In an action for a declara- 
tion that the resolution was invalid : — Held : 
under the rules women members were not 
f\ill members & were not ei^titled to receive 
notices of general meetings, & the action 
failed. — Cole v. Merton Park (Wimble- 
don) Golf Club, Ltd. (1927), 43 T. L. R. 
400. 

23. Add. Annotation: — As to (1) Distd. Zt. v. 
General Medical Council, [1930] 1 K. B. 662. 


35. Add. AnnoiaHon : — As to (2) Expld. Maclean 
V. The Workers* Union, [1929] 1 Ch. 602. 

38. Add. AnnoiaiionB : — Consd. Amalgamated 
Soc. of Oarpenters, Cabinet MeJeers Sc 
Joiners v. Braithwaite, General Union of 
Operative Oarpenters Sc Joiners v. Ashley, 
[1922] 2 A. 0. 440. FoUdr Wing v. Bum 
( 1028), 44 T. L. R. 268. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 682. 

39. Add, Annotation : — As to (1) Refd* A.-G. v. 
Swan, [1922] 1 K. B. 682. 

39a. .] — Wing r. Burn (1928), 44 

T. L. R. 268. 

46a. .] — In an action against the 

officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the ct. are, (a) whether the rules of the 
club have boon obst^rved, (b) whether the 
council has given pitf. a fair hearing, tfc 
(c) whether the council has acted in good 
faith. — ^L ambbrtox v. Thorpe (1929), 141 
L. T. 638 ; 46 T. L. R. 420. 

53a. Claim by member lor proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with the object of carrying on a pro- 
prietarv club. Sc by the articles H. was 
appointed governing director for life Sc the 
management of the club was vested in her. 
In 1915 H. granted a lease of premises to the 
club which was carriod on there. In 1918 


part II. 


90 . ValidUy of rules .] — Where tlie 
rights or priyileges of members of a 
olub are not in any way affected, nor 
the property of the olub in any way 
injured, the ot. has no Jurisdiotlon to 
consider the legal validity of the rules 
of the olub, nor to grant an injunction 
against the commission of acts merely 
criminal or merely illegal. — Watt v. 
MAoLAuaHUN, [1923] 1 I. R. 112. — 
IR. 


12 ii. MaforUy of members aeiing 

illegaUv — InjuncHon .] — Brtunski «. 
INKOL (1924), 55 O. L. K. 3G9.— CAN 
sd. IHspute outside province of 
domestic tribunal .] — Whore the rules of 
a voluntary society provide that 
certain disputes & complaints should 
come before the domestlo tiihunals the 
law ots. will not as a role usurp their 
functions, but where a dispute arises 
with which the rules never designed the 
domestlo tribunals to deal, the law cts. 
will not refer the matter to the domestic 
tribunals but will themselves deal with 
it. — CTbibp V. South African CJounch. 
OF TH£ AMALOAJtfATED ENGINEERINO 
Union, [1930] App. D. 225.— S. AF. 


PART IlL SECT. I, SUB-SBOT. 1. 

e i. .] — A person on becoming 

a member of a lawful assocn. or society 
is, subject to its constitution, bound 
by the decisions of the sociely on 
matters of dispute between him & the 
society, unless such decision is contrary 
to nattual Justice, or in violation of the 
nUoa of the society, or done maid fide . — 
OcmjEB V. Law SooiKrr of Manitoba, 


3 W, W. It. 387 : offd, [10311 

W.W. K.e53; 4 D.L.IlT53.~ 


CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

f i. Necessity for unoni* 

vru/us vote or consent of aU members. 1 — 
Dbvlinski V. iNKOL (1024), 55 O. L. R. 
309.— CAN. 

I ll. .) — A rule prescribed 

that no future motion to open the 
links for play on Simdays should be 
passed unJess by a majority of two- 
tlUrds of those present & voting i — 
Held : the repeal ot the rule did not 
Itself require a two-thirds majority. — 
Watt v. MacLauoblin, [1923] 1 X. R. 
112.— IR. 

PART 111. SECT. 2, SUB-SECT. 2.— A. 

24 I, Power to expel after inquiry 
hu committee — Inadequate inquiry , ) — 
MONTOOMERT V. LEE BTBBIIE (1926), 
29 W. A. L. R. 70.— AUS. 

26 i. Power to expel for infringing 
rules.}— 'Where a club was registered 
under Cos. Act: — Held: the com- 
mittee were not in law the directors 
of the CO. Sc ba4 no authority to exer- 
cise the powers of directors to exclude 

S ltf. from membership of the club. — 
[URPBY V. Synnott, [19251 N. J. 14. — 
IR. 

PART 111. SECT. 2, SUB-SECT. 2.— B. 

29 Iv. .1 — Resp., being 

charged with having grossly miscon- 
ducted himself within the meaning of 
a rule of applt. dub, was summoned 
before a meeting of the dnb committee 
to show cause why be should not be 
dealb with under the rule. He was 
aware of the details of the charges 
preferred against him before attending 
the meeting, but. havlsg attended as 
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reemested, 5c having failed in the 
opmion of the eommlttoe to Justify his 
conduct, was siispondod from member- 
ship. He took ootion against the club 
to have the suspension removed, 8c 
for damages, on the ground that the 
committee's decision, having boon 
arrivotl at without affording him an 
Opportunity of orofts-oxamlolng the 
witnesses a^iust him, was contrary 
to the prindples of natural Justice : — 
Held : the oommittee was not bound 
by the formal rules of evidence, 8c 
the inquiry having been conducted 
in aooordahoo with the club's rules 
& the decision of the oommitteo arrived 
at in good falUi, in pursuance of an 
honest desire Co protect the Interests 
of the institution, eifter resp. had been 
mven every facility for presenting a 
defence, the suspension was not con- 
trary to the principles of natural justice, 
notwithstanding that no opportunity 
was given to cross-examine the 
witnesses. — Perry v. Fbildino Clxtb, 
[1929] N. Z. L. K. 529.— N.Z. 


PART III. SECT. 2, 2UB-8ECT. 2.— E, 
4911 . .) — ^A Club incor- 

porated under Incorporated Booieties 
Act, 1908, which acting by Its executive 
committee wrongfully 8c in broach of 
the club's rules excludes a member 
from the use of the club's promises, 
commits a breach of contract 8c the 
member is entitled to recover damages. 
The members of the committee, acting 
within the scope of their authority, 
are not personally liable In tort for 
inducing or procuring such breach of 
contract. — Henderson v. Kane 8c 
Pioneer Club, [1024] K. Z. h. R. 
1073.— N.Z. 



a ffabflcriptiion ot fou? golxieaB a par lor 
ootmtry membm ^ flirt guineaa tor town 
memhen warn charset ^ ^ from Jan. 1, 
1919» an entrance lee of ftve guineae was 
imposed. From 1917 to Mar. 25, 1919, a 
notioe stating that the dub would be carried 
on permanently wee exhibited by H. On 
Mar. 11, 1919, H., without notm to the 
executtre committee, issued a writ lor arrears 
of rent, ft on recovering summary judgment 
closed the dub. The co. then passed a 
resolution for voluntary winding up ft a 
tt^dator was appointed. A., who was a 
member of the club, claimed to prove as 
credits for general dama^ ft a proportion 
of her subscription for 1919, B., another 
member, daim^ general dama£^,.the return 
of her entrance fee ft the proportion of her 
subscription for the current year : — ffeld : 

A. ft B. were entitled to prove, not only for 
the proportion of their subscriptions of which 


Part IV. — Liability of 

91a. Liability for loss or damage to member’s 

goods — Effect of negligence — Construction of 
rule.] — One of the rules of a proprietary club 
provided that the proprietors would not' be 
responsible for the loss of or damage to any 
article brought by membm guests into 
the club but would take all reasonable care 


they had lost the bmi^ for the cundit year^ 
hut also in respect of damages lor the loss 
of the amenities of the dub, ft in the ctisa ci 

B. to a return jol the entrimce 1^ ; ft the 
damages should'^be assessed in the case of A. 
at which induded the proportion of her 
eubsoription lor 1919, ft In the case of B. at 
£14, which also induded the entrance fee ft 
proportion of her subscription.— Bs Ousaos 
Sthbxoact, lOD, (1920), 149 L. T. Jo. 282. 

64. For ^ Bntranee fes payable by Inttabnenis 
■» read ** Bntxance l!ee>~Payable by Insial* 
menti.” 

54a. Claim by member lor return of — On 

winding up of dub.]— Bs CIubzon Stmdioatb, 
I/TD., No. 63a, ante, 

61. Add. Annotation : — Apld. Wimbledon ft 
Putney Commons Conservators v, Tuely. 
(1930), 47 T. L. R. 17. 


Clubs and Members. 

• of articles for which a receipt would be given 
if the same were deposited in the office : — 
Held : the rule covered loss or damage 
caused by negUgence. — Orchard v, Con- 
naught Club (1930), 40 T. L. R. 214 ; 74 
Sol. Jo. 169. 


Part VI. — Debentures. 

108. Add. CitcUiona .-—[1022] 1 Oh. 61 91 L. J. Ch. 83 ; 12C L. T 225 

Part VII. — Duty Payable by Clubs. 

106. Adda Annotation :—Aa to (8) Retd. A.-G. v. Swan, [1922] 1 K. B. 682. 


Part VIII. — Sale of Intoxicating Liquors in Clubs.. 


109. Add. Annotation! — Rsfd. A.-G. v. Swan, 
[1922] 1 E. B. 682. 

110. Add. Annotation : — Consd. Watson v. Cully, 
[1920] 2 E. B. 270. 

111a. Whether in *• dub ^’-—Temporary 

premises.] — ^The word **club** as used In 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a rostered club, ft not the aaaoon. 
of persons who are members of the club. 

Where, on the occasion of a fdte, a regis- 
tered dub engaged a room adjoining the 
ground on which the fOte was to be hdd, ft 
there supplied intoxicants to members other- 


wise than in the permitted hours : — Held : as 
the room in question was not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect. — 
Watson v. Ouixt, [1926] 2 E. B. 270 ; 96 
L. J. E. B. 664 ; 135 L. T. 28 ; 90 J. P. 119 ; 
42 T. L. R, 629 ; 24 L. G. R. 357 ; 28 Cox, 

C. 0. 194, D. 0. 

AnnotaMoa:— Reis. CSarke v. Grifflths, Peacock c. Same 

(1SS6), 9ft L. J. K. B. 90ft. 

111b. — — Additional uiiMgtstsrod 

premises.]— Applts. were respectively the 
steward ft one of the members of a dub 
which occupied, besides its registered pre« 


PART tv. SECT. 1. SUB-SBOr. 1. 

70 tL Monet lent to lodSA>- 

Where a peieoa idvee credit to an ab- 
stract enuty, eu^ ae a dub or lo4|a» 
he can look to thoee who assumed to 
act tor it ft thoee who authorised or 
sanotloned that heins dona In the 
absence ot anything indtoathig the 


oontim. — PWLAT e. Black. [19211 
2 W, W. R. 907,— OAH. 


PART IV. aOEGT. 2. 
ee. Gmerd rule.}— It Uahlittiee are 
to he iastened upon any memhem of an 
unliioorpoxutcd voluntary essoon, it 
must he by icason at the note ot tbpee 
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themselves or their sgmitB, ft 
» agency must be ma de out by the 
non who reltee on tt. for none Is 







miseB, addiiioiial premises wbicli were at a 
eonsiderable distance ds wbich were not 
registered* At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for A there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con* 
sumption off the club premises* otherwise 
than on the premises of the club, A against 
the other applt. for unlawfully obtaining the 
liquor, oon&ary to Licensing (Consolidation) 
Act, 1910 (c. 24), 8. Q4:s^H€ld: as the 
liquor was not supplied in the registered 
premises of the dub it was not supplied ** in 
a club ** within the above sect., « the com 
viction must be quashed. — O larkb v, 
Gbiffxtus, Peacock v. Griffttus, [1927] 1 
K. B. 226 ; 95 L. J. K. B. 906 ; 186 L. T. 68 : 
90 J. P. 161 ; 42 T. L. R. 641 ; 24 L. G. R. 
466 ; 28 Cox, 0. 0. 240, D. 0. 

127a. Pennitted hours on Sunday — Fixed number 
between specified hours — Discretion of club to 
alter limiting hours.] — Licensing Act, 1921 
(c. 42), 8. 2 (1), provides that ** The hours 
during which intoxicating liquor may be sold 
or supplied on Sundays . . . in any . . . club 
. . . snail be as follows, that is to say, five 


m 

hours, of which not more than two shall bo 
between 12 noon A 3 in tl^ afternocm, A 
not more than three between 6 A 10 in the 
evening. A s. 2 (2) provides that 

**fiubi6ct to the foregoing provisions, the 
pdnni^d hours on Sundays diaU Ve such as 
may be fixed ... in the case of » club in 
accordance with the rules of the club. . . 

In a golf dub the permitted hours on Sundays 
were fixed by a rule of the dub at five hours, 
namely, fipom 12 noon to 1.30 p.m., 2 p.m. to 
2.30 p.m., A 4.30 p.m. to 7.30 p.m. ; A 
pursuant to that rule a supply of intoxi* 
eating liquor was given to members of the 
club on a Sunday at 6 p.m. ; — Held : on the 
true construction of above sect, the per- 
mitted hours on Sundays for a dub were a 
period of not more than two hours, the 
whole of winch should bo between 12 A 
3 p.m., A a period of not more than three 
hours, the whole of wliich should be between 
0 A 10 p.m., A consequently that the supply 
in question was not authorised by the sect. 
—Brown v. Joyce, [1931] 1 K. B. 643 ; 100 
L. J. K. B. 108 ; 144 L. T. 552 ; 96 J . l\ 
41 ; 47 T. L. R. 200 ; 76 Sol. Jo, 80 ; 29 
L. <>. R. 126. 


Part IX. — Betting and Gaming in Clubs. 


186. Add. Annotations : — ^Apld. R. v. O. K. Social 
A Whist Club (1929), 46 T. L. R. 670; 
Daniels v, Pihlo!», [1931] 1 K. B. 374. Consd. 
Davis V. Parker, [1931] 2 K. B. 210. Refd, 
Richardson v. Moncrieffe (1926), 48 T L. R. 
32 ; R. V. Berg, Britt, Oarrd A Lummies 
(1927), 20 Or. App. Rep. 38. 

186a. Whether members’ club ls.j~ Xiie 

committee of management of a members* dub 
installed in the club certain machines for 
the use of members only A for the purpose 
of giving additional jileasure to the members. 
The machines were operated by means of 
pennies inserted in a slot. The player, 
having first inserted a penny, depressed a 
handle, causing three cylinders to revolve 
on which were depicted bells, bars A fruits. 
On the cylinders ceasing to revolve the player 
either lost his penny or received winnings 
up to twenty pennies, according to the 
combination of fruits A/or bells A/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
A the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were simiiar 
in type to other machines for the user of 
which persons had been convicted xmder the 
Gaming Houses Act, 1854 (c. 38), where the 
persons had used the machines in shops m* 
places of public entertainment or in pro- 
prietary dubs. Four members of the com- 
mittee of management of the club in question 
were charged under Gaming Houses Act, 
1854 (c. 38), 8. 4, for being persons having the 
care A management of eextain premises, to 
wit, the club, which were then being “used 
for the purpose of unlawful gaming being 


carried on therein. The contention of the 
members of the 'committee of management 
was that the x>osit/iotL of a members’ dub 
was analogous to that of a x)rivato house, 
A that gaming upon the maebiuos in a 
members* club was therefore not unlawful 
gaming : — Held : in order that a house 
should bo a common gaming house within 
Gaming Act, 1846 (c. 109), s. 2, it was not 
necessary that some pexison should bo keeping 
the house for lus gain, lucre or living ; it 
was sufficient that it was a house kei)t or 
used for playing at any game whore the 
diances of the ganio being played therein 
are not alike favourable to all the players ; 
the chances of the game played on the 
machines in this club were not alike favourable 
to all the players, A the fact that the club was 
a members* dub did not prevent the club 
premises being kept or lised for the puriJosc of 
unlawful gaming being carried on therein, A 
therefore tiie members of the committee of 
management of the club could bo convic^d 
of the offence charged under s. 4 of the Gaming 
Houses Act, 1854 (c. 38), s. -4. — Daniels v. 
Pinks, [1931] 1 K. B. 374 ; 100 L. J. K. B. 
337 ; 144 L. T. 372 ; 96 J. I>. 23 ; 47 T. I., li. 
166 ; 76 Sol. Jo. 69 ; 29 L. G. K. 120. 

140, Add. Annotation: — Reid. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

140ji^ J — There is a sufficient 

element of chance in the game popularly called 
a ** whist drive ** to make a dub where it is 
played for money a ** common gaming house.** 
— R. V. O. K. Social A Whist Club, Ltd. 
(1929), 46 T. L. li. 670 ; 73 Sol. Jo. 461 ; 
21 Or. App. Rep. 119, O. O. A. 

AnnoUUion : — It. v. DremiAnd (l&SO), 47 T. L. H, 22. 


PART VUl. SECT. S. 
if. BiM ei tssmben to store beer at 
cfiiS.P*Menkben of a dab on pur- 


obaoteff beer from a Govt, vondor may 
•tore it at the olnb, ft the club Is entitled 
to oharire a fee for storage ft nervioe. 
--R. 9 . BOCK (1223), 32 B. C. It. 
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67.— CAN. 

sg. ** XHetriinUinQ ** beer by eervant oj 
eiv^-~^What amounte to.} — R. 9, Hook 
(1228), 82 B. O. R. 67.~9AM, 




Cue 148fc Ekqlish AND Empire Disbst SuppuaiEMT. 


Part X. — Dissolution of Clubs. 

148a. Clalmi by memban of proprietary elub— For i entranee feo.]— -IZe Ovbzov Syndicate, Ltd., 

damagef for tou of elub amenities — St for No. 5da, ante, 
proportion of subseriptlons — St return of I 


PART DC. BEOT. 2. 

187 I. Common gamino house — Who 
are f^UMe as persons assisting in con- 


ducting business — Employ^,) — R. e, 
Doboak. R. V . Kbsbleb. R. V . C0ATB8 
(Saak.) (1927). 47 Oan. Crim. C)aa. 344. 
"~CAN. 


187 U. Steward.] — R. v, 

SirLUVAN (1930). .53 Con. C. O. 243 ; 
42 B. 0. R. 435.--CAN. 
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COMPANIES 


yoi.m 


Note. — ^The Act now in force is the Companies Act, 1929 (c, 23), which repealed {inter alia) tlie 
Companies (Consolidation) Act, 1908 (c. 69). lleforences to sections of the 1908 Act should therefore be 
cheesed witn the Comparative Table appended below. 


1908. 

1980. 

1908. 

1999. 

1908. 

1929. 

1908. 

1029. 

lOOS. 

1929. 

1008. 

1029. 

1 

367, 368 

54 

60 

105 

76 

152 

185, 198 

202 

259 

252 

323 

2 

1 

55 

67 

106 

77 

163 

180 

203 

260, 8ch. 

263 

324 

3 

2 

56 

55, 50 

107 

78 

164 

194 


IX. 

254 

325 

4 

2 

57 

16 

108 

131 

156 

305 

204 

187 

255 

326 

5 

2 

58 

53 

109 

136 

166 

193 

205 

173, 229. 

256 

359 

6 

3 

69 

40 

110 

137 

157 

197 


258 

257 

327 

7 

4 

60 

146 

111 

138 

168 

192 

206 

261 

268 

828 

8 

17, 19 

61 

147 

112 

132, 133 

169 

196 

207 

262 

269 

329 

9 

5 

62 

92 

113 

129, 130, 

160 

200 

208 

263 

260 

330 

10 

6, 7, 8 

63 

93 


134 

161 

209 

209 

264 

261 

331 

11 

8 (2) 

64 

112 

114 

130 

162 

307 

210 

265 

262 

332 

12 

9 

66 

113, 171 

116 

28 

163 

203 

211 

174, 258 

263 

333 

18 

10, 319 

66* 

114 

116 

370 

164 

204 

212 

266 

264 

334 

14 

20 

07 

116 

117 

83 

105 

206 

213 

270 

265 

335 

16 

12 

68 

116 

118 

11, 14(2), 

106 

200 

214 

191, 248, 

266 

336 

Id 

13, 14 

69 

117 


108 (4), 

167 

207 


260 

267 

337 

17 

15 

70 

118 


379, 3rd 

168 

208 

215 

276 

268 

338 

18 

23 

71 

120 


Sch. F. 

169 

210 

216 

272 

269 

339 

19 

14 

72 

140 

119 


170 

211 

217 

277 

270 

340 

20 

18 

73 

141 

120 

153 

171 

213 

218 

363 

271 

341 

21 

21 

74 

143 

121 

26 

172 

221 

219 

288 

272 


22 

62. 

75 

144 

122 

166 

173 

220 

220 

282 

273 

342 

23 

68 

76 

29 

123 

157 

174 

214 

221 

212 

274 

343, 344, 

24 

26 

77 

30 1 

124 

168 • 

176 

216 

222 

283 


346, 348, 

25 

95 

78 

31 

125 

159 

178 

218 

223 

294 


349, 351, 

26 

108, 110 

79 

82 

126 

100 

177 

219 

224 

284. 285 


362, Sch. 

27 

101 ! 

80 

34 

127 

161 

178 

163,373 

225 

280 


X., III. 

28 

65 

81 

35, 356, 

128 

.•62 

179 

222 

226 

290 

275 

345 

29 

64 


8ch, IV^ 

129 

16.7 

180 

223 1 

227 

291 

276 

360 

30 

98, 110 

82 

40 

130 

169 

181 

224 

1 228 

293 

277 

367 

31 

09 

83 

30 

131 

163 

182 

225 

229 

300 

278 

371 

32 

100 

84 

37 

132 

164 

183 

227 

230 

301 

279 

372 

33 

102 

85 

30 

133 

106 

184 

228 

231 

302 

280 

375 

34 

103 

86 

41 

134 


185 

226 

232 


281 

362 

35 

104 

87 

94 

135 


180 

232, 24], 

233 

303 

282 

364 

36 

105 

88 

42 

136 

167 


247, 248, 

234 


283 

376 

37 

70, 97,141 

89 

43 

137 

170 


249 

236 

304 

284 

377 

38 

72 

90 

44 

138 

178 

187 

250 

236 

378 

285 

380 

39 

48 

01 

54 

139 

176 

188 


237 

305 

286 


40 

92 

67 

140 

172 

189 

233, 242 

238 

374 

287 


41 

50 

93 

79,80, 82, 

141 

171 

190 


239 

297 

288 


42 

51 


83, 87 

142 

177 

191 

251 

240 

298 

289 


43 

95» 108 

94 

86 

143 

176 

192 

234 

241 

299 

290 


44 

7, 62 

05 

310 

144 

202 

193 

252 

242 

295 

291 


45 


96 

85 

145 

288 

194 

235, 244, 

243 

3J2, 314 

292 


46 

55 

97 

84 

146 

179 


248 

244 

313 

293 


47 

56 

98 

82 (4) 

147 

181 

195 

236, 245 

245 

316 

294 


48 

57 

99 

80, 83 

148 

182 

196 

254 

246 

317 

295 


49 

56 

100 

88 

149 

183, 184, 

197 

255 

247 

318 

296 


50 

67 

101 

80 


186, 186, 

198 


248 

319 



61 

58 

102 

73 


187, 189 

199 

256 

249 

321 



52 

58 

108 

74 

150 

189 

200 

257 

250 

322 



53 

59 

104 

75 

151 

184, 191 

201 

288 

251 

360 
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OaiM ^75. Ekoush akb Empire Diassi' Sopplememt. 


Part I. — Nature, Characteristics, Definitions and 

Classification. 


6. Add, AnnoiaUons :-^A8 io (1) Retd. Beuchar 
V, . Gas light & Coke Go., [1024] 2 Oh. 
426. As U) (2) Refd. A.-G. v. Leeds Gorpn., 
[1929] 2 Ch. 291. 

11. Add. Annotations: — Consd. British Thomson- 
Houston Go. v. Sterling AccessoiicB, Same v. 
Orowther & Osborn, [1924] 2 Oh. 33. Reid. 
Parker Sc Cooper v. Beading, [1O20J Ch. 976 ; 
Thomas v. Evans, Jones v. South-West 
Lancashire Goal-Owners’ Assocn. (1926), 42 


T. L. B. 401 ; Colville Estate, Ltd. v. 
I. B. Comrs., [1930] 2 K. B. 393. 

15. Add. AnnotcMona: — Refd. British Thomson- 
Hoiiston Go. V. Starling Accessories, Same v. 
Orowther Sc Osborn, [1924] 2 Oh. 33 ; 
Prichard Sc Constance v. Ainata (1924), 42 
B. P. 0. 63. 

26a. Dlstinot from component members.] — 

Ditcham V. Miller, No. 6960b, post. 


Part li. — Domicil, Residence and Nationality of Companies 


26a. Business conducted abroad.] — A 

trading corpn. was registered in England 
under Cos. Acts, but tlie whole administration 
of the business of the co. was conducted by- 
directors domiciled Sc resident in Holland/ 
The register of members was kept at the 
office in England : — Held : the domicil of 
the co. was not in Holland but in England. — 
Baei^z V. Public Trustee, [1926] Oh. 863 ; 
95 L. J. Ch. 400 ; 136 L. T. 763 ; 42 T. L. B. 
690 5 70 Sol. Jo. 818. 

26b. .] — To constitute residence by a Biitish 

co. In a foreign State so as to render the co. 
sublect to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a deOnite Sc reason- 
ably iiermanent place. — ^Littaueu Glove 
Corpn. v. F. W. Millington (1920), Ltd. 
(1928), 44 T. L. B. 740, 

27 . Add. Annotations : — Consd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101. 


Refd. Swedish Central By. v. Thompson, 
[1924] 2 K. B. 255; Re Bates, Mountains. 
Bates, [1928J Oh. 682 ; EUerman Linos v. Bead, 
[1928] 2 K. B. 144. 

27a. .] — ^A co. was incorporated by special 

Act of the Legislature of New York, & had 
its central office Sc the bulk of its assets in 
New York. The co. had a branch in London 
Sc in most of the capitals of Eur^e, the 
branch in Paris being its head office for 
Europe : — Held : a corpn. might have a dual 
residence. Sc there was evidence that pltfs. 
were resident both in New York Sc in London 
carrying on business in both places Sc in both 
places were subject to the jurisdiction of the 
cts. — ^New York Life Insurance Co. v. 
Public Trustee, [1924] 2 Ch. 101 ; 93 
L. J. Ch. 449 ; 131 L. T. 438 ; 40 T. L. K. 
430 5 68 Sol. Jo. 477, 0. A. 

Annotation R»td. Sn-editili Central Ry. v. Thompson, 
[1924] 2 K. B. 255. 


Part III. — Companies under 
Act, 1908, and 

88. Add. Annotation : — As to (6) Apld. Re City 
Equitable Fire Insco., [1925] Ch. 407. 

46. Add. Annotation : — Consd. Lever Bros., Ltd. 

V. Bell (1930), 47 T. L. B. 47. 

76 . For the paragraph “ (9) (Warrington, L.J. 

. . . 1908 Act, s. 82,** substitute : — ** (9) (Lord 


Companies (Consolidation) 
Similar Acts. 

Sumner, Lord Dunedin expressing the 
contrary opinion), an allotment of shares Sc 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
8. 82 (1), is not wholly void.** 

For the paragraph “ ( 10) (Lord Sterndalb, 
M.B was written,** substitute ; — 


PART I. SECT. 1. 

»a. Under statute — Existence apart 
from members— Conveyance o/ property 
oy arioinators to company.} — Dofts. con- 
tracted vtth pltfs. to sell them all the 
fruit & vefretabloB to bo mwn on their 
land duxink a spooifled tlmo. The con- 
tract ph>>dded that if any transfer 
■hould be made by the grower io any 
corpn.. it should bo deemed to be made 
suujeot to the agreemeut tc the trans- 
feree should be bound by the terms 
thereof. Defts., for the admitted purpose 
of freeing thomselvea from tlm contract, 
inoorp€>rated a joint stock oo. for the 
purpose of holding the land, Sl trans- 
fen^ the laud to It in cousidoruUou 
of the allotment to them of the whole 


of its capital stock : — Held : the oo. 
could not bo declared to be a tnistoo 
for the growers & bound by the con- 
tract. — AssocraTXD Qrowsrs of B. O., 
Ltd. Sc Eblowka Qhowkbs Exchanob 

V. 


GAN. 

80 . One company oicning all shares 
of another— I>ijstitiet legal persons .} — 
AB8INIB0IA RUBAD MUNlCCPAUTr «. 
Suburban Rapid Tkansit Oo., 11931) 
2 D, L. R. S02.~CAN. 


Edmunds Sc Byzant Orchards. 
)., [19201 1 D. L. R. 1003 ; [19261 
V. W. R. 635 ; 36 B. 0. R. 413,— 


PART 1. SECT. 2. 
se. Compohiss limited by guarantee — 
Assignment of undertaking by third 
portv— roRdify.l— L loyd’s Bank v. 

2 


Morrison & Son, Ltd., [1927] S. C. 
571.— SCOT. 


PART II. 

fi 1. In several places .} — 

A oo. Id to be treated in matters of 
trade Sc commerce as resident not only 
where Its principal place of business is, 
but wherever it has a plaoe of busineas, 
— Ehmka V. Bordbr CmBS Improvb- 
MENT Co. (1922), 62 O. L. R. 193.— 
CAN. 


PART 111. SECT. 1. SUB-SECT. 6.— 
A. (a) ii. 

sg. General rule .} — Vitomrn Csrkai., 
liTD. «. Manitoba Grain Co. (B. C.). 
11028] 4 D. L. R. i40.— CAN. 



Vot. IX,--43oinpanie8. Cases 75 — 272a. 


** (10) Observatiozis of Lord Suhner as to 
the practice of the Begistrar of Joint Stock 
Companies, in cases where eyerything is in 
order, of antedating the incorporation of a 
co. to the date of the application for registra- 
tion.** — JuBiLBB Cotton Mujjs, Ltd. 
(Ofbiczal Bbobivbr & Liquidator) v. 
Lewis, [1924] A. C. 958 ; 93 L. J. Oh. 414 ; 
40 T. L. B. 621; 68 Sol. Jo. 663; [19251 
B. & 0. B. 16 ; 8ub nom. Be Jubilee Cotton 
Mills, Ltd., 131 L. T. 579, H. L. 

Annotation,-- As to (9) Consd. Re Burton. 1927] 2 Ch. 132. 

82. Add. AnnoicUion : — As to (1) Refd. Jubilee 
Cotton Mills Official Beceiver Sc Liquidator v. 
Lewis, [1924] A. C. 938. 

192. Add. Annotation : — Refd. R. v. Registrar of 
Joint Stock Companies, Ex p. More, [1931] 2 
K. B. 107. 

196. Add. Annotation : — ^Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 105. 

210. Add, Citation : — 9 Jur. N. S. 843. 

225. Citation For “ 56 Sol. Jo. 30 ” road “ 50 
Sol. Jo. 361.*’ 

Add. Annotcuion : — Consd. Harrods v. Harrod 
(1024), 40 T. L. R. 105. 

228. Add. Citation : — On appeal, 41 B. P. C. 67, 0. A. 

228a. “ Harrods ’* — R. Harrod.**]— The ct. 
granted an interlocutory injunction to re- 
strain deft. CO. from carrying on business 
under any name comprising the well-known 
name of pltf. co. on the ground that defts.’ 
use of the name was calculated to lead the 

E ublic erroneously to believe that defts.* 
usiness had some connection vlth pltfs.* 
business. — H arrods, Ltd. v. Haurod (E.), 
Ltd. (1024), 40 T. L. R. 195 ; 41 R. P. C. 
74, C. A. 

Annotation : — Ezpld. ^Motor ManufacturerH* & Tnniors* 
Soc. V. Motor MonufootureiD*, etc., luaoe., [1925] Cb. 
675. 

228b. * * Society of Motor Manufacturers & Traders * * 
— “ Motor Manufacturers’ & Traders* Mutual 
Insurance Co.**] — ^A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words “ Motor Manufacturers ^ Traders,” 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement & 
protection of the motor trade generally. 
There was no charge of fraud in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable Sc deft, 
co.’s business wholly diiXerent from that of 
pltf. society : — Held : pltf. society was not 
entitled to a monopoly of its descriptive 
words, or to any relief against deft. ' (So. 
— Motor Manufactturers^ Sc Traders’ 
Society v. Motor Manufacturers’ & 
Traders* Mutual Insurance Co., [1025] 
Ch. 676 ; 94 L. J. Ch. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 R. P. C. 307, C. A. 

228c. British Legion ** — British Legion Club 
(Street), Ltd.] — British Legion v. Bkitibu 


Legion Club (Street), Ltd. (1931), 47 
T. L. R. 671. 

Annotation: — ^Retd. British Medical Association v. Marsh 
(1931). 47 T. L. R. 572. 

228d. B. M. A.**— “ B. M. A. Drug Stores.**}— 

British Medical Assocn. v, Marsh (1931), 
47 T. L. R. 672. 

237. Add. Annotation: — As to (1) Consd. Motor 
Manufacturers’ Sc Traders' Soc. v. Motor 
Manufacturers’ Sc Traders’ Mutual Insce., 
[1026] Ch. 676. 

238. Add. AnnoicUiona: — ^Refd. Harrods v. Harrod 
(1024), 40 T. L. K. 106; Motor Manu- 
facturers’ Sc Traders’ Soc. v. Motor Manu- 
facturers’ Sc Traders’ Mutual Insce. (1925), 
94 L. J. Ch. 410. 

251. Add. Annotation : — Refd. Employers* Llabilito 
Assco. V. Sedgwick Collins (1926), 96 L. J. 

K. B. 1015. 

255. Add. Ayinotaiions : — As to {{) Refd. I. R. Comrs. 
V. Cornish Mutual Assco. (1924), 41 T. L. B. 
70. j4« to (2) Refd. South Behar By. v, 

I. R. Comrs., [1925] A. C. 470. 

267. Add. Annoiaiion : — Refd. Greenberg v, Co- 
operstein, [1920] Oh. 067. 

260a. What amounts to — Not acquisition of 

shares of company to promote Its amalgama- 
tion with another company.] — Dominion 
Iron Sc Steel Co., Ltd. v. Inveunairn, 
[1927] W. N. 277. 

265. Add. Annotation : — Consd. I. R. Comrs. v, 
Cornish Mutual Assce. (1924), 41 T. L, R. 70. 

286. Add. Annotalionn : — As to (1) Apld. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Refd. Greenberg V. Oooperstein, [1926] 
Ch. 067 ; Re United General Commercial 
Insco. Oorpn., [1927] 2 Ch. 61. As to (2) Refd. 
Thomas v. Evans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1920), 135 

L. T. 673. 

270. Add. Annotation Greenberg v. Co- 

operstein, [1926] Ch, 657. 

271. Add. Annotation : — FoUd. Greouborg v. Co- 
operstein, [1926] Ch. 057. 

272a. .] — An aB.socn. with four branches 

was formed to obtain subscriptions from Uie 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, witii its accretions of interest, 
was divided up poriodicRlly among the 
membeirs ratably at a period of the year 
which ditfered in each branch. The assocn. 
Sc its branches all consisted of more than 
twenty members. The assocn. was not 
registered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dissolution of the iissocn., Sc au 
action was brought by thi’oe members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer Sc 
secretary of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received bv defts. from 
members Sc of their application thereof, 
payment of the amount found duo Sc other 
relief. The action was resisted on the ground 
tliat the assocn. was illegal A that no relief 


PART IIL SECT. 4. SUB-SECT. 1. 

245 lU. .] — Au assocn. of more 

than 20 persons formed for startiniT a 


buBJneas for gain requires rogUtration 
in accordance with Cos. Act, a. 4 , 
witatever may be the uso to which the 
gains of the business aro to be put, 

3 


e.ff. educational Sc other charitable 
purposes. — CniiiiUf T^at. v. Pusau 
Lai. (1929), 1. L. it. 62 AIL 325.— 

IND. 



CbuM EmiuEra S Dioist SawTLSimetT, 


cxiuld therefore be ^Yen : — Held : (1) the 
aasocn. waa rendered illegal by 1908 Act, 
B« 1 <2), aa being m unregistered aaeoon. of 
more than twenty persons carrying on a 
business haying for its object the acquisition 
of gain ; (2) ct. was not debart^ from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents iat application for an illegal purpose 
by granting an account. — G rbenbbro v. 
OOOPBRSTBIN, [1926] Oh. 657 ; 96 L». J. Oh. 
466; 136L. T. 663. 

232. Add. Ciiaiion 180 L. T. 450. 

Add. Annokdion: — ^Refd. Drabble v. HycoHte 
Manufacturing Oo. (1928), 44 T. L. B. 264. 

286. Add. Annotation : — Consd. Egyptian Salt & 
Soda Oo. V. Port Said Salt Assocn., Ltd., 
[1931] A. 0. 677. 

298. Add, AnnoUUion : — Retd. Pickford v. Quiike, 
Pickford v. I. R. Oomrs. (1927), 138 L. T. 500. 

810. Add. Annotation: — Generally, Refd. B. v. 
Registrar of Joint Stock Companies, Ex p. 
More, [1931] 2 K. B. 197. 

817. Add. Annotation: — Consd. Re Blucher 

(Prince), Ex p. Debtor, [1931] 2 Oh. 70. 

827a. Right of export.] — ^The B. Syndi-^ 

cate in 1899 was granted by the Egyptian 
Oovt. a concession for manufactui&g & 
selling salt for Egypt from the Mex area, 

, & the sole right to export salt from that 

area, but the Govt, reserved the right to 
abolish the salt monoptly at six months’ 
notice. The syndicate then promoted applt. 
00 ., which agreed to purchase the rights of 
the syndicate xmdcr the Mex concession, but 
with the reservation tliat the co. should not 
do any export trade in salt, such right of 
export being reserved by the syndicate from 
the sale to the co. On Jan. 1, 1906, the 
Govt. aboHshod the salt monopoly of the 
syndicate. The memorandum of association 
of the applt, CO. did not expressly prohibit 
the CO. from exporting salt from Egypt, but 
stated that one of the objects of the co. was 
to ratify the agreement with the sj^dicate, 
^ another object was to deal in salt & soda, 
^ it was conceded that under its memo- 
randum the co. could acquire salt deposits 
outside Egypt A there engage in the export 


of salt : the meniomndum did not 

exclude from the pennitted objects of the 
CO. the export of salt from Eg;^ so as to 
^vent its engaging in that busiiiess. — 
SBOYFEIAH S4LT & SO0A Oo. V. POBT SAID 
Sam? Assocn., [1931] A. 0. 677 ; 100 L. J. 
P. 0.147; 146 L. T. 818, P. O, 

885. Add. AnnoUstion: — Reftf. Re Bailways Act, 
1021, Re Standard Charges Schedule (1925), 
94 L. J. K. B. 864. 

841. Add. Annotation :’—Ae to (1) Consd. Agri* 
. cultural Wholesale Soc. c. Biddulph A iHs- 
trict Agricultural Soc., [1926] Oh. 769. 

848. Add. Annotation :^A8 to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. 0. 733. 

851. Add. Annotation: — Apld. Plantations Trust 
V. Bilba (Sumatra) Rubber Lands (1916), 114 
L. T. 676. 

354. Add. Annotations : — As to (2) Refd. A.-G. t^. 

. Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Consd. Ramsden v. David Sharratt A Sons 
(1030), 35 Com. Gas. 314. Generally, Refd. 
IlaiTods, Ltd. v. Lemon (1930), 47 T. L. R. 97. 

855a. Liquidator .] — Re Home & Coi/ONiAn 

Insurance Co., Ltd., No. C868b, post, 

898. Add, Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph A District 
Agricultural Soc., [1925] Ch. 769. Refd. Hole 
V. Gamsey, [1930] A. C. 472. 

406. Add. Annotations : — Consd. Ereditbank Oassel 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. Refd. Underwood v. Bank 
of Liverpool, Underwood r. Barclays Bank, 
[1024] 1 K. B. 776 ; Houghton v. Nothard, 
Lowe & Wills. [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776 ; Houghton v. Nothard, 
Lowe & Wais, [1927] 1 K. B. 246; Liggett 
(I Jiverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

411. Add. Annotation : — Consd. Kirby v, Wilkins, 
[1929] 2 Ch. 444. 

415. Add. Annotation : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


PART 111. SECT. 4, SUB-SECT. 6. 

■d. StrUcine off register — Effeei .] — 
(1) The intentloii to dlasoWe a oo. 
should not ho read into a statute 
providing for the stiiklug of the oo. 
off the renter because of a short delay 
tn the iMiynieut of its annual fee, unless 
the language of the statute expressly or 
by neoesaary implication imposes that 
pencdty . ( S) The oonduot of deft, share- 
holders after the oo. had been struoh off 
the register held to make them trustees 
of the oo.*s property for the iudivldaal 
shareholders, who made oontrlbutlons 
to conserve the property. A not tor the 
00 . It was, therefore, not neoesaary 
for pltt. whose suit .was for his share 
of the assets, to have the eo. restored 
to the register A to have the action 
brought w the oo. — D adsom e. Grxst 
A GnB8T,il9t8] 1 D. L. n. 479 ; [1998] 
1 W. W. ». 886 ; 92 Bask. L. R. 96S.— 
CAN. 

PART III. SECT. 8. 

Icj. ^ — xhai eompmy duly iacor- 
f>oraiid.H-The fact that a oo. Inoqr* 
poratsd under Cos, Aot litdhides tn its 
name the word *• Oo-operatlve,** con- 
trary to Co-operaUve Assocns. Aot, 


1920 (o. 10), s. 4 (9), does not render it 
an illegal oo.. since Cos. Aot. s. 28. 
makes a oertifloate of incorporation 
oonolusive evidence that the oo, 
was duly incorporated. — ^A ssociatrp 
Gbowsrs of British Columbia, Ltd. v. 
Britisb Columbia Fruit liAND JLtd.. 

D. L. K. 871 ; [1995) 1 W. W. 

34 B. O. R. 58S.-~CAN. 

PART III. SECT. 7, SUB-SECT. 8.— 
A. (a). 

858 1. To take up number subscribed 
for.y^P. agreed to purohase shares in a 
00 . Sc stthsoribed to the memorandum 
of aseooB., but later asked the promoter 
to oanoel his ** requirements.*' P,*s 
name was never entered in the register 
of members : — Held .* P. was liable. — 
Be J. H. (^NDLBB Sc Oo» Ltd. (1998), 
L L. R. 48 All. 580.— mft. 

PART IlL SECT. T. 8UB4UB0T. A— 
A. <e). 

888 i. Where ehetres subscribed for not 
efiertsd.l— Persons signing a memo- 
randum of amoon. of a eo. to be 
Incorporated are eoulHbutwles, 
althouidk no tiiaies are allottod. — 


He T. K. O’llBiLLy, Ltd.,. [1927] 3 

D. L. U. 707 ; 00 O, L. B. ^49.— CAN. 


895 I. By transfer.} — An original 
subscriber of a oo. can withdraw his 
subscription Sc transfer his share at the 
first meeting of provisional diroctors. 
Sc where a majonty of original incor- 
porators ore present Sc vote at the 
meeting such withdrawal does not in- 
validate anything done at the meeting. 
— Re Qeobob W. Griffitbs Co., [1994] 
4 D. L. B. 1031.— CAM. 


PART llL SECT. 7, SUB-SECT. 8.— B. 

400 i, MisrepreseniatUm by pro^ 
moier — Not ground /cr* rescission. }— 
Subscribers to the memorandum of 
aasoon. of a co. oannot repudiate sliares 
tor which they have subsoiibed either 
ou the ground that they were induced 
to loin the co. by fraud or misrepfe- 
sentation, or on the ground that the 
truth of the pxeoedent representaticHis 
made by the promotors of tba eo. was 
a condition Of the oontiaot ; the true 
remedy of the persons so defrauded Is 
to sue lor damagm the persona so 
Pmm r rm Sc Cbal- 
Ln>. e. BcmLRT, 
109.— M.Z 


defraudiw thMu. — 
LRRcm 

(19941 K. A R- 




tt7« Add. AmokUion lU OHy Bquitable 

Five Ineoe, (1924)» 40 T. L. B. 8^. 

481 ft* ^ collateral obligation impoacd by 

tbft arts, of assocn. of a co. registered under 
1008 Act upon a member of the co., which in 
certain events Involves a liability on the 
part of that member to take further shares 
m the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 

The limitation of liability in respect of 
shares held Is distinct from an obligation 
coUaterally imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga> 
tion which is ultra vires or repugnant to the 
system of limited liability. — ^AoRioutTURAL 
WHOLKSAI^B SoCIBTYt). BlDDUnPH DISTRICT 
Agrioulturai, SociEi’Y, [1925] Oh. 769 ; 94 
L. J. Ch. 897 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 60 Sol. Jo. 557, C. A. ; affd. suh nom. 
Biddxjij*!! District Aoricultural 

Society v Agricultural Wholesale 
Society, [U 27] A. 0. 76, H. L. 

Annotaiiont — EiQild. A Distd. Uoleu. Gamaey, 11030] A. O. 

472 . 

432a. Unless arising from wilful neglect or 

default.] — Re City Equitable Fire Insur- 
ance Oo., Ltd., No. 3059a, post, 

432b. .] — Fenton Textile Assocn., 

I/TD. V, Thomas & Clark (1928), 46 T. L. R. 
113 ; on appeal (1929), 45 T. L. R. 264. 0. A- 

4S2c. Unless arising from wilful or wrongful 

act or default.] — One of the arts, of assocn. 
of a CO. provide that The direcioi's other 
officers shall be indemuffied by the co. against 
all costs, losses, &> expenses incurred by them 
in or about the discharge of their respect.iv'e 
duties, except such as may happen from 
tlieir own respective wilful or wrongful act 
or default ” : — Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co. — Re^ City of 
London Insurance Co., Ltd. (1926), 41 
T. L. R. 521 ; 69 Sol. Jo. 601. 

488. Add. Annoiaiion : — Aa to {i) Consd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 

T. L. R. 83. 

437. Add. Annotation: — As to {1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 95 L. J. Ch. 676. 

439. Add, Annotation: — Aa to (1) Consd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 L. T. 629. 

439ft. ** Issued to the publlo — What amounts 
to.]— A co. being in want of further capital, 
a document was prepared by appH.., who 
was the mana^ng director, & signed by^the 
other directors, stating the position of the 
CO., that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on th© co.'s 
paper & addressed to a fellow director, marked 
strictly private dc confidential,” which, 


?oL ]X.~Oompuiiai. Obsm 4t7-*S8l. 

a^t«^ settiag out the amount of nominal ^ 
issued capital, stated the purposes for which 
the additional capital was required, & con- 
cluded thus : “ 1 shall be very happy to 
v disouss this proposition in all Its details with 
any one who is really interested.” Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt. ’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required* The solr. sent the 
documents to resp.’s brother-in-law, & he 
in turn sent them to resp,, who, on the faith 
of the statements they oontedned, subscribed 
for 3,000 ordinary shares in the co. Subse- 
quently ascertfidning that a considerable part 
of the issued capital had been issued other- 
wise than for ca^, a fact that was pot stated 
in either of the documents, he sued applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
s. 81 (1) (e). At the trial the Jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said : ** There is no 

proof of this.” The jury found that resp. 
sustained damage to the amount of 22,000 : — 
Held : the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (s). — 
Nash v. Lyndb, (1929] A. 0. 168 ; 98 L. J. 
K. B. 127 ; 46 T. L. R. 42 ; 72 Sol. Jo. 873 j 
sub nom. Lyndb v. Nash, 140 L. T. 146, H. L. 

462. Add* Annotation : — Hefd. Collins v* Associated 
Greyhound Racecourses, Ltd., [1930] 1 Oh, 1. 

476. Add. Annotation Consd. Nash v. L 3 mde, 
[1929] A. 0. 168. 

484. For first catchword ” ” read “ Notice of 

contracts.** 

491. Add. Annotation : — ^Apld. Coles v. White 
City (Manchester) Greyhound Assocn. (1929), 
45 T. L. R. 280. 

526ft. .] — Held : plfcf, was entitled to the 

rescission of a contract to take shares, on the 
ground that the pros})ectu8 did not disclose 
the facts (1 ) that the land purchased by the 
co. for its operations had been scheduled to 
a town-planning resolution, which had been 
registered as a land charge, ttc (2) that, unless 
the consent of the loccd authority should be 
obtained before any buildings wore erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
town-planning scheme. — CoiJDS v. White 
CrrY (Manchester) Greyhound Assocn., 
Ltd. (1929), 46 T. L. R. 230, 0. A. 

560. Add, Annotation : — Refd. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 

1 Ch. X. 

662. Add. Annotation: — Refd. Collins v. Asso- 
ciated Greyhound Racecourses, Ltd., [1930] 
1 Ch. 1. 

568. Add. Annotation : — Refd. Humphrey & Den- 
man V. Kavanagh (1925), 41 T. L. R. 378. 

577. Add. Annotation: — Dbtd. & Dlsid. Lever 
Bros., Ltd. V. Bell (1930), 47 T. L. R. 47. 

581* Add. Annotation : — Consd* Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 


PART ni. 8£CT. 8. 8UME0T. 1. 

1 1. i — An advertisetnent 


olTorinc the pahlio sbarM iii a oo. for 
sale is a •' prosp^tas '* vn5ar sec^ 2 
(If ) of Indian Co$. Act (VIl. of ISIH 


PRAMATBA NATH BaPTAL 0. KAXJ 
Kumar Dtirr <1924), I. L. H. 52 Gaio. 
440.— IND. 
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Oases 681a— 770s. 

681a. Director! without knowledge that 

misrepresentation basis nf contract.] — Deft. 
CO. hod no knowledge, that, bo far as pltf. 
was concerned, his application had been 
induced by any representations made before 
the CO. was incorporated. In these circum- 
stances I think pltf. fails to establish any 
right to have any contract to take the shares 
in question rescinded (Luxmooiie, J.). — 
CoixiNS V. Associated Greyhound Race- 
courses, Ltd., [1930] 1 Oh. 1, 14 ; affd,, 
[1930] 1 Ch. 1, 28, 0. A. 

581b. Contract between company dc agent for 

undisclosed principal— ’Whether principal en- 
titled to rescission.] — Shoitly before the in- 
corporation of a CO. a draft prospectus, which 
was afterwords adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
CO. entered into an underwriting agreement 
on Nov. 28, 1927, by which they agreed that 
they would within three days of the issue of 
the prospectus “ either subscribe themselves 
... on the basis of the said prospectus for 

1.164.000 . . . shares of 5s each or causa 
the same before the date aforesaid to be sub** 
scribed on the terms of the said prospectus by 
responsible persons,” & any reasonable 
objection might bo taken by the co. within 
two days to persons put forward by the 

, investment co. On Nov. 29, 1927. M. & O. 
signed & remitted on offer to underwrite 

12.000 Bhai*e8 addressed to the investment 
co. & also an application for the shares 
addressed to the proposed company, which 
was accompanied by a cheque for £600. On 
Dec. 12, 1927, the incorporation of the pro- 
posed co. took place, & the underwriting 
agreement & prospectus were adopted by the 
CO. &> the prospectus issued to the public. 
The public response was insuffleient, & 
8,100 shares wei*e allotted to M. & O,, the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
pltf., who liad provided the £600. They 
renounced the shares in favour of pltf., who 
paid the further sum of £624 due on allot- 
ment & sent the allotment letter to the co., 
who rei)lied stating that it had been duly 
registered in his name & placed his name on 
the register of sliareholders : — Held : pltf. 
was not entitled to rescission, because (1) the 
contract between M. & O. & the co. was of 
such a class that M. & O. must be ti'eated os 
the principals, so that pltf., as the undisclosed 
principal, could not sue on the contract or 


obtain its reBciBsion, Sc (2) the contract con- 
stituted by the co.’s acceptance of pltf.*s 
authority under the renunciation to place his 
name on the register could not be treated as a 
contract entered into on the basis of the draft 
prospectus. — Collins v. Associated Grey- 
hound Racecourses, Ltd., [1930] 1 Ch. 1 ; 
99 L. J. Ch. 62. C. A. 

581c. Effect of renunciation by agent in 

favour of plaintiff.] — Collins v. Associated 
Greyhound Racecourses, I/td., No. 681b, 
ante, 

642. Add. Annotations: — Ck)n8d. Clark v. Urqu- 
hart, Stracey v, Urquhart (1929), 141 L. T. 
641. Refd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T. 64. 

660. Add, Annotation: — Refd. Clark v. Urquhart, 
Stracey v, Urquhart (1929), 141 L. T. 641. 

667. Add, Annotation : — Consd. Clark v, Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
641. 

677. Add, Annotation : — Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K. B. 
460. 

702. Add. Annotations : — Expld. l^egh v. Legh 
(1930), 143 L. T. 151 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

703. Add, Annotation : — Refd. Aylott v. West 
Ham Ooppn., [1927] 1 Ch. 30. 

788. Add, Annotation : — Refd. The Saxicava, 
[1924] P.131. 

(i) Other Cases (Vol. IX., p. 139). 

770a. Acceptance of sum paid into court — Effect 
on liability under 1908 Act^ s. 84.] — Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
first-named applts. were directors in W., C., 
& Co., Ltd. ; the second - named applts. 
carried on business as merchant bankers in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., & Co., Ltd., 
but who were alleged by rosp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ claimed ” damages for 
false & fraudulent misrepresentation against 
all applts., & against such of applts. as were 
directors of W., C., & Co., Ltd., compensa- 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of tlie three claims 
being £178.” The trial judge dismissed the 


PART 111. SECT. 8. SUB-SECT. 3.— 
D. (b). 

•f . Prospectus must he issued by or on 
behalf of cotnpani/.J— Sect. 84 of 1U08 
Act is oonifnod to prospootuscs Issiiod 
by or on behalf of the co. — UngonART 
V, Stracky, I1928J N. I. 162.— IR. 

678 I, Measure of damagesA — 
UltQUHART V. STBAOSY, No. 747 1, 
post. — IR. 

PART lit. SECT. 8. SUB-SECT. 8.— 
D. <o). 

■m. Under Criminal Code, s* 414.] — 
The above soot, relates to tho issuinv 
of a written prospoctns. statement or 
account by a dtieotor with the inten- 
tion of deceiving shareholders of a oo., 
or of Inducing some other person to 
entrutrt or advance property to the 
CO. ; whore deft, obtamod subscrip- 
tions for stock of a co., of whloh ho 


was a promotor, upon false oral state- 
monts : — Held : a conviction under 
that seot. was not iustifled. — It. r. 
Anpkrson (1024), 65 O. L. It. 586. — 
CAN. 

sn. Ingredienls of offence,] — 11. 

V. Haroourt (Ont.) (1929), 52 (Tan. 
Crim. <Tas. 342. — CAN. 

PART III. SECT. 8, SUB-SECT. 8.— 

F. (0). 

747 i. Claim for damages against 
directors — <£■ others — Joined toUh statu- 
tory claim for compensation against 
directors ,] — Pltf. bought debentures in 
a 00 . on the faith of statements in a 
prospectus. Some of dofts. were 
alroctors in the oo., St some wero 

r tneis in sn issuing house called 
4c Co. Pltf. olaimod against all 
defts. damages for frandulont misre* 
•presontations in tho prospectus Sc tor 

6 


conspiracy to defraud, Sc against such 
of delta, as wore directors lu the oo. 
claimed compensation under 1908 
Act, 8. 84:— WeW.* (1) pltf. was 
entitled to have tho altcmaUvo causes 
of action for oorapensatiou St tor mis- 
representation St conspiracy submitted 
to the Jury subject to t^vo limitations, 
(a) that he could not got damages 
more than once in respect of what 
was in substanoe the same cause of 
action, 4c (5) that the causes of action 
could oonvoniently bo tdod or dis- 
posed of together: (2) if pltf. suo- 
oeeded on tho oauso of action under 
soot. 84, he would he entitled to such 
compensation as he might prove, in 
addition to any damages already 
received in respect of fraudulent 
misrepresentation. — Urquuabt r. 
Stracey, (1928] N. 1. 162 ; rttried, 141 
L. T. 641, H. L.— IR. 



action aminst the first-nomed applts, with 
costs. The action then proceeded against 
the SGcond-named applts. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent murepresentation. The Ct. of 
Appeal set aside the orders & judgment of 
the trial judge Sc ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, Sc conspiracy to defraud : — 
Held : (1) both on the issue of conspiracy to 
defraud Sc the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action Sc no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew ; (2) on the question of com- 
pensation under 1908 Act, s. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after reap, 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not. either as to the amount recover- 
able or the mode of measuring it something 
different fro n or even greater than damages. 
— Clabk r». Urquhaht, Stracey v, Urqu^ 
HART, [10301 A. C. 28 ; 99 L. J. P. C. 1 ; 141 
L. T. 641, H. L. 


771a. Order for new trial — After acceptance of 

sum paid into court.] — Clark v. Urquhart, 
Stracey v. Urquhart, No. 770a, ante, 

814. Add. Annotation: — Aa to (1) Refd. Jacobs v. 
Batavia Sc General Plantations Trust, [1924] 
2 Ch. .329. 

814a. Profit sharing deposit notes redeemable in 
four years — Company bound to redeem.] — 
Pltf., in reliance upon a profipectus issued in 
Sept., 1920, by deft, co., hereinafter called 
“ the Trust,* ^ applied for Sc had allotted to 
him subject to the terms of the prospectus 
four £100 74 per cent, profit sharing deposit 
notes of the Trust. It was stated in the 
prospectus that the notes would be paid ofi 
at 105 per cent, by four annual drawings, &, 
under the heading Earlier payments,*^ that 
the Trust retained the right to pay off at 
105 per cent, all or any of the outstanding 
notes at any time on giving three montlis’ 
previous notice in writing, but. that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding. Sc the holders would be 
given an option of being then paid off in 


VoL g.— Oompantea. Cases 770a— 884a. 

cash at 105 per cent, or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as Sc when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, Sc was expressed to 
be subject to Sc with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp* 
tion of the notes by drawings Sc the option 
retained by the Trust to pay oft the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus os to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
purchase referred to in the prospectus having 
lapsed Sc the Trust having contracted to sell 
the R. B. estates without having given notice 
to pltf. that his option to bo paid off or to re- 
tain his notes had thereby become exercisable, 
Sc the Trust having repudiated their liability 
to perform their promise contained in the 
pwapectus, pltf. brought an action to have 
the said liability of the Trust established Sc 
for au injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay off the outstanding notes i^Held : 
pltf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract contained in two written 
instruments, namely, the deposit notes Sc 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if it wore inserted in the 
note as a proviso to come into operation, if 
& when the R. B. estates were sold, or (2) tliat 
the promise was a binding collateral contract, 
the consideration for which was the contract 
by pltf. to take up the notes, Sc that, as the 
terms of that promise Sc an animua contra- 
hendi on the part of pltf. Sc the Trust had 
been clearly provf3d, the tost laid down by 
liOUD Moulton in lleitbuU Symons <& Co. 
V. Buckleton {see No. 1565) was satisfied. — 
Jacobs v, Batavia Sc General Plantations 
Trust, [1924] 2 Ch. 329 ; 93 h. J. Ch. 520 ; 
131 h. T. 017 ; 40 T. L. R. 616 ; 08 Sol. Jo. 
030, 0. A. 

818. Add. Annotations : — Consd. Re Burton, [1927] 
2 Ch. 132. Refd. Jubilee Cotton Mills Official 
Receiver & laquidator v. IajwIs, [1924] A. C. 
968. 

820. Add. Annotations : — Ad to (4) Refd. Long 
Acre Press v. Odhams Press, [19.30] 2 Ch. 196. 
Aa to (5) Consd. Atherton v. British Insu- 
lated Sc Helsby Cables, [1925] I K. B. 421. 
Generally, Refd. Staplcy v. Read (1924). 131 
L. T. 629. 

834a. Order under 1929 Act, s. 66 (3) What 
amounts to special circumstance — Not mere 


PART III. SECT. 10. SUB-SECT. 1. 

■p. Includes premiums cn sale of 
stock .] — Toronto v. Oonsumebs* Gas 
Oo., [1027] 4 D. L. R. 102.— CAN. 


PART III. SECT. 10. SUB-SECT. 8.— B 

C 1. To dispense with remit .] — 

In a petition for rodnetfon M capital 
presented by a co. in wblch It was 
stated that the proposed reduction 
did not involve either the dimintition 
ot liability in respect of any unpaid 


HhflLi*e capital or the payment to any 
shaureholdcr of any paid-up share 
capital, & that the rigrnts of creditora 
were not alTeoted in any way, & further, 
that the leading creditors & ul] the 
shareholders had assented to the pro- 
posed rodiiot.ton, the ct. dispensod with 
a remit to a reporter. & granted tbe 
prayer of the petition. — Scottihu 
Stampx.vo Sc Esoishkkiso Co., Ln>., 
[10281 S. C. 484.— SCOT. 




.] — Hat & Sons, 

C. 622.— SCOT. 


7 


PART III. SECT. 10, SUB-SECT. 3.- ~C. 

•q. Cancellation of vendor *8 Ouires.] - 

Deft. CO. was Incorporated tor the 
express purpose (inter alia) of acquiring 
the assets Sc business of a certain boiler 
works of which pltf. was the principal 
owner. Under an agreement between 
pltf. Sc the CO., whloh modified an 
earlier aareement. the co. amtsed to 
assume the UebiUtlcs of said rnistneas 
and to Issue to pltf. fifty -five of the oo,*a 
shares fully paid up iu consideration of 
the transfer of the assets of said works. 
It was then discovered that the liabllt- 



Qum ENOXdsa AicD Eicpno! 

flolT«near of oompany*] ~ Pbaotics Note 
(1980), 69 L. Jo, 262; 169 L, T. Jo. 283 ; 
tlOaOW. N. 78, 

SS 9 i^ — Company In voluntary liquidation.] 

— reduction, reorganisaUon & increase of 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceeding in a voluntary 
winding up stayed. — Re waltebs (Stephen) 
& Sons, Ltd. (1926), 70 Sol. Jo. 963. 

S7l. Add. Anfuiiation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

8S7. Add. AnTudaticn: — Refd. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Oh. 48. 

942a. Resolution before operative date of 1929 
Act — Confirmation after such date.] — Re 

Grayson, Hollo Sc Olovhr Books, Ltd, 
(1930), 69 L. Jo. 161 ; 169 L. T. Jo. 144 ; 
[1930] W. N. 27. 

977a. — Large fund available to meet 

liabilities.] — Re Antwerp Waterworks Co., 
Ltd., [1031] W. N. 186 ; 172 L. T. Jo. 76 ; 
72 L. Jo. 79. 

1016. Add. Annotation: — ^Refd. Be North Pole 
Ice Oo. Sc Reduced, [1924] W. N. 131. 

101 7. Add. AnnotcUiona : — Refd. lie Dampney Sc Re- 
duced (1024), 68 Sol. Jo. 718 ; Be North Pole 

. Ice Oo. Sc Reduced, [1924] W. N. 131. 

1010a. Passing of special resolution — Sc confirma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set out in Be Scdinas of Mexicot 
[1919] W. N. 311, but should state that the 
capita has been reduced by a special 
resolution confirmed by an order of the High 
Ot* of Justice.** (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, 8. 61 (8), it is a sufficient com- 
pliance with the statute to ^ve such notice 
m the short form approved in i2c Oceana 
Development Co. (1912), 60 Sol. Jo. 637, which 
removed the objection to the length of the 
minute. — Be North Pole Ice Oo., Ltd. Sc 
Reduced, [1924] W. N. 131. 

AnntiifAUm : — A$ 1o (1) Sxpld. Re Dampney St. Hoducod 
(1924), 68 Sol. Jo. 718. 


Digest SupptJiMEin'. 

1919b. — — Where a iMtiiden to reduc- 

tion of capitid does not' involve Sc is not 
followed bv any sub-divisUm, *conaoUdation 
or reorgamsation of share capital, the old 
form of minute used in cases of simple 
rednetion Is correct, db it is not necessary to 
state that the capital has been reduced by 
virtue of a special resolntion, Sc with, the 
sancUon of an order of the High Ot. of 
Justice. — Be Bahpnbt Sc Oo., Ltd. Sc 
Reduced (1924), 68 Sol. Jo. 718. 

1029. Add. Annotation: — Rsfd. Re Barwen Sc 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

1086. Add Annotation : — ^Retd. Be North Pole Ice 
Op. Sc Reduced, [1924] W. N. 181. 

1086a. .] — Be North Pole Ice Oo., 

Ltd., Sc Reduced, No. 1019a, ante. 

1080a. Company in voluntary liquidation.] — 

Be Walters (Stephen) Sc Sons, Ltd., No. 
839a, ante. 

1102. Add. AnnoUdione : — ^Apld. Parker Sc Oooper 
V. Reading Sc James (1926), 96 L. J. Oh. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. R. 292. 

1108. Add. Annotation : — Apld. Be City Bquitable 
Fire Insce., [1925] Oh. 407. 

1124. Add. Annotaiiona : — Consd. I. R. Oomrs. v, 
Boncaster (1924), 93 L. J. K. B. 338 ; Be 
Speir, Holt v. Speir, [1924] 1 Oh. 369; I. R. 
Oomrs. V. Fisher*8 Exors., [1926] A. 0. 396. 
PoUd. I. R. Oomrs. v. Wright (1926), 95 
fj. J. K. B. 982 ; Re Taylor, Waters v. Taylor, 
[1926] Oh. 923. Dlstd. Be Bates, Mountam v. 
Bates, [1928] Oh. 682; Parker v. Chapman 
(1928), 138 L. T. 729 ; HiU (R. A.) v. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. a 720. Refd. I. R. Oomrs. v. Burrell, 
[1924] 2 K. B. 62; Be Railways Act, 1921, 
Be Stemdard Charges Schedule (1925), 94 
L. J. K. B. 804. 

1125. Add. Annotation: — Ovsrd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 661. 

On Increase of capital.] — After this cross- 
reference add 

1126a. When increase takes place.] — In Bee. 

1927, resp. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 


ties ot pltf.'s busliiOBS equalled or 
exceeded the value of Its assets, Sc he 
Sc the 00 . eiitored iuto a ooiuproraise 
afpreoxnont uudor which liis said shoros 
wore surrondorod & oancelled Sc he 
amved to take lu lieu thcroof whatever 
the shateholdors should vote him : — 
Held : said compromise agreemont was 
within the power of the oo. ; It did not 
brine about a real reduotlon of capital 
or oonsUtute a purchase hy the oo. of 
its own shares or prejudice orodltors. — 
Pattbbson t>. Vulcan Iron Works, 
fl9S01 1 W. W. R. 640 ; 2 D, L. R. 
961 ; 42 B. O. R. SOO ; eOTff., [1929] 
i D. L. R. 608, C. A.-~<JAN. 

PART III. SECT. 10, SUB-SECT. S,— 
F. (a) HI. 

sr. — 

Where oiran unopposed x’etttion by a 
00 . tor oonfirmation of resolutions for 
the reduotlon ot capital A oanoellatlon 
of ebaree, It appeared that the pro- 
moters had taken a larse holding of 
free sharee Sc that one of the obleom ot 
the petition was probably to free tbe 
promoters of a pomible ttahllflT In 
renpeet of these shares .* the 

rsduotion A oanoellatlon of tbs sharse 
should be oonllrmed. — Re Ai>m.An>» 


MORTaAOE Sc iNVBSTMSNT CO.. LTD. 
(1928), S. A. S. R. 478.-~AUS. 

PART 111. SECT. 10, SUB-SECT. 8.— 

a. (b). 

I I fFithoui retnii to reporter — 

CrtdUore not affected.f^towLoaB 

Ltd., 119281 8. a 186.— 

PART HI. SECT. 10, SUB-SECT. 8,— 
G. (s) 11. 

9611. Whmditpenoedwith.] — ^Where, 
on an application by a Undted oo. for 
oonfhmation by tbs ot. of a i^u^on 
of Its oapltal, It appears that the oo.*s 
only CT^tors are those In respect of 
trade labilities inourred firmn day to 
day durhur the current month, the ct. 
may make an order oonflnning the 
reduotkm forthwith Sc dlspenstnc with 
the advertisement of the ineeratstiOB 
of tbe nation Sc the s^tlsment of the 
llrt of cremate.— Re A. hEmam Sc 

PART HI. SECT. 10. SUB-SECT, t.— 
O. (dj I. 

907 L Who are oredttore ^ Pereone 

8 


enHUed to unclaimed dMdende.] — ARr> 
ZONA OOFFICR CO., PsTmONICBS, [1926] 
S. a 315.— SOOT. 

PART 111. SECT. 10, SUB-SECT. 8.<~ 
O. (#). 

St. Function o/eourt-^-WhiOt court mtiat 
eon»lder,y^Be Mills (E. W.), Ltd., 
110261 N. 2. L. R. 227.— N.Z. 

PART III. SECT. 10. SUB-SECT. 8.— 
G. (») U. 

p I. Amount increaee 

hy mheequenireooltuiicm .} — when 
a 00 . has passed the necessary resolu- 
tions to reduce Its capital, subject 
to the approval of the ct., by writing 
down the par ndue of the extotlns 
■hares, Sc. on such rednetion belns 
confirmed by the ot.. to Increase Its 
capita] by the creation of further shares, 
the minute requlxad to be recorded 
under Ckis. Act, 1008, e. 51, should set 
forth (a) tot etaie oi the oo,*t oapitel 
after giving efleot to the rsduefclon as 
aanotiosed, ft (9) the state of Its capital 
as increased by the resolutions nsssed 
oondttioneliy unm iuoh reduction 
taking eftoot.— S dcpson, im.. 
imol 8, O. 66.— SCOT. 
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to £1»550,000 by the creation of 300,000 new 
ordinary shares ^ payment was made on the 
inorease of the stamp duty under Stamp Act, 
1891 (c. 89), 8. 112. On the same day the 
CO. paased an extraordinary resolution altering 
the^ Arts, of the co. & adding an Art. 44 (a) 
which provided the directors of the company 
for the time being be & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the CO. from £1,660,000 to £2,600,000 by the 
creation of 960,000 addition^ shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have ** certain priorities & 
rights. The Crown asserted that imme- 
diately on the creation of Art. 44 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39). s. 112, & stamp duty 
was payable on the 950,000 new shares: — Held: 
under Art. 44 {a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
s. 112 ; first the introduction of the article 
& then a stop which might not in fact be ever 
taken, namely, a resolution creating the 
increase or soiae of the increase of the capital 
authorised by the article ; & until the 

directors exercised the power to increase 
g^ven to them by the article there was no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112. — A.-G. V. Tube Investments, 
ITTD. (1930), 142 L. T. 661. C. A. 

1184. Add. Annotation : — As to (2) Refd. Lynde 
V. Nash, [1928] 2 K. B. 93. 

1158a.- — Liability of sub-underwriter. 1 — Ice 
Kinks, Ltd. v, Mathuen (1930}^ 74 Sol. Jo. 
41. 

1169. Add. Annotation : — Consd. Collins v. A isoci- 
ated Greyhound Racecourses, Ltd., [19301 
1 Oh. 1. 

1169a. Directors without know- 

ledge that misrepresentation basis of con- 
tract.] — Collins v. Associated Gbeyhound 
Racecourses, Ltd., No. 681a, ante. 

1169b. Between company & agent 

for undisclosed principal — Renunciation by 
agent In favour of principal.] — Coixins v. 
Associated Greyhound Racecourses, 
Ittd., No. 581b, ante, 

1205. Add. AnnotaUona : — Dlstd. Pailin v. Northern 
Employers' Mutual Indemnity Co., [1926] 2 
K. B. 73. Consd. Hindmarchv.Caiterthome 
OolUery Co. (1928), 21 B. W. 0. 0. 44. Refd. 
Wales V. Iron TVades Employers’ Assocn. 
(1928), 21 B. W. C. C. 316. 


1820. Add. Annotaiion: — Dbtd. Shuttleworth v. 
Oox (Maidenhead) (1926), 43 T. L. R. 83. 

1826. Add. Annotations : — As^ (2) Bxpld. Amcul- 
tural Wholesale Soo. v, Biddulph dn District 
Agricultural Boo., [1926] Oh. 769. Apld. Re 
Wilts A Somerset Farmers, [1928] Ch. 809. 

1226a. .] — Agricultural Wholesale 

Society v. Biddulph & District Agri- 
cultural 30CIBTY, No. 431a, arUe. 

1230. Add. Annotations: — ^Reld. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1026), 95 L. J. Oh. 676; Re Wilts & 
Somerset Farmers, [1928] Oh. 809. 

1265. Add. Annotaiion: — Refd. %>enoer v. Ash- 
worth Partington (1026), 94 L. J. K. B. 447. 

1265a. .]-~*In the absence of fraud or mala 

fides, a cestui qm trust cannot be put on the list 
of contributories, though he may bo called 
upon to indemnify his trustee, — Re Eijsotrio 
Telegraph Co. op Ireland, Bunn's Oabb 
(1860), 2 Do G. P. & J. 276 ; 9 W. R. 43 ; 45 
E. R. 627 ; suh nom. Re Elboteio TmLEGRAPH 
Co. OP Ireland, Ex p. Bunn, 3 L. T. 667 ; sub 
nom, Electric Telegraph Co. of Ireland v. 
Bunn, 29 L. J. Oh. 913 ; 0 Jur. N. S. 1223, 
L. JJ. 

1268. Add. Annotatimi /--Refd. Re Anderson- 
Berry, Harris r. Grllfith, [1928] Ch. 290. 

1320. Add. Annotatwn : — Apld. Re Hobson, 
Houghton, [1929] 1 Ch. 300. 

1842. Add. Annotation :■ -Generally, Refd. Green- 
wood V. Mairtins Bank, Ltd. (1931), 47 
T. L. R. 607. 

1411a. Where further investigation required.] 

— On an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the register, if there Is some question In 
dispute requiring investigation the practice 
is for the judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appet. to bring un action. — Re Greater 
BitiTAiN Products Development Oorpn., 
Ltd. (1924), 40 T. L. R. 488, D. 0. 

1448a. Right to Issue stock warrants payable 

to bearer.] — There is nothing in the Cos. Act, 
1929 (c. 23), that, expressly or by implica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock. — 
PlLKlNGTON V. UNITED RAILWAYS OP THE 

Havana & Reola Warehouses, Ltd., 11930] 
2 Ch. 108 , 99 L. J. Ch. 655 ; 144 L. T. U6 ; 
46 T. L. R. 370 ; 74 Hoi. Jo. 264. 

1448b. Conversion of preference shares Into 

• ordinary shares — Whether alteration In status 
of shsureholders.] — Where preference sharo- 


PART HI. SECT. 10, SUB-SECT. 6.— bT 
1106 L OenemZ rufe.l — D evall u. 
Wainwiught Gab Oo., (1931 J 3 
W. W. R. 251.— can. 


PART lU. SECT. 11, SUB-SECT 8.— B. 

tw. To account to company for money 
received before incorporation of com- 
pany.] — Where a co. brou^t ao actloa 
agauuit an underwriter, A recovered 
a verdict lor £317 10#. : — BeH : as 
deft, by his statement of aooounts had 
not admitted that he held any money 
for the oo.'s use, the verdict should he 
set aside & Jud^ent entered for him. 
— Harmonic Rosonatob. Ltd. v. 
Walton (1927), 27 8. R. N. S. W. 81 ; 
41 N. S. W. W. N. 60.— AUS. 


PART JU. SECT. 12, SUB-SECT. 4.— 
B. (a). 

sy. Compamy holding franchise — 


Hecond company owning aharen — 
fVheth&r liahU to Munieij^ dh Public 
UtUUy Board.} — Where a co. hae l)eoji 
^von a franohlse, the fact that all its 
Lsuod Hharos, ^exoept qualllicatiori 
shares, are held by anothor oo. Sc that 
Its offlioers are all officers of such other 
co. docs not Impose on tho latter co. 
the obligations with respect to the 
franchise which the former co. is uneJer 
&, therefore, does not subioct It tf) 
orders of the Municipal 8c labile} 
Utility Board with respect to said 
obligations.— Re Bttbubban Rapid 
ITiansit Oo., Winnipeg Electric Go. 
Sc Rural MuNicnpALiTy of Ashini- 
BOIA, [19311 1 W. W. H. 778.— CAM. 

PART HI. SECT. 13, BUB SBCT. 6.— 
B. (d) vU. 

1874 1. Wrong entry of nature of 
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eharea — Agreement to take paid-up 
sharee — Slutree entered as partly paid. ] — 
Custom IIousk Motor Oo.. I/ro. 
(IN VoLUNTAuy Liquidation), [1928J 
3t. R. Qd. 338.— AUS. 


PART III. SECT. 14. 

•z. “ Preference abaree.*’] — “ Pfo- 
ference share ** is an Indefinite term, 
having a commercial or popolar rather 
than a legal import. Whore a pre> 
forenco of any character is given to 
the holder of a share, the dronmstanoe 
that In other respects he is deprived 
of tho usual rights of a bolder of 
common shares does not nrovent his 
share from being properly designated a 
** preference share.”— R ub ar v. Park- 
IN80K, 11920] 8 D. L. a. 668 ; 64 
O. L. R. 87.— CAN. 
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holders had the ri^t to give six months* 
notice converting their shares into ordinary 
shares, ^ some of them gave such notice less 
than six montiis before the co. went into 
voluntary liquidation : — Held : such notice 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, &> did 
not create an alteration of their status after 
the commencement of the winding up within 
1008 Act, s. 205. — Re Blaina Oouliery Co., 
Ltd. (1926), 70 Sol. Jo. 404. 

1461. Add, Annoiaiion: — Consd. CoUaroy Co. v. 
Giffard, [1928] Ch. 144. 

1472. Add. Annotation : — ^Refd* Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. O. 851. 

1480. Add, Annotation : — Generally^ Refd. Hum- 
phrey & Denman v, Kavanagh (1925), 41 
T. L. B. 378. 

1615. Add, Annotation : — Refd. Kirby v. Wilkins, 
fl929] 2 Ch. 444. 


1552. Add. Annotations: — As to (2) Distd. Collins 
V. Associated Greyhounds Bacecourses, [1030] 
1 Oh. 1. As to (4) Distd. OoUins v. Associated 
Greyhounds Bacecourses, [1930] 1 Ch. 1. (In 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, “ Where 
the contract is znade to the knowledge of the 
co. on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,** per Luxbcooee, J.). 

1585. Add. Annotations : — Refd. Re Boyal British 
Bank (1859), 3 De G. & J. 387; Western 
Bank of Scotland v. Addie, Addie v. Western 
Bank of Scotland (1867), L. B. 1 Sc. & Div. 
145. 

1580a. Statement by agent — ^Tbat application 

purely formal.] — B., acting as agpnt of pltf. 
CO., represented to deft, that the co. owned 
valuable rights over certain mines in China, & 
deft, agreed to go to China &; investigate & 


PART III. SECT. 15 SUB-SECT. 1. 

1450 il. .1— Tho 

meiDorandura of ossocn. of a oo. 
provided, inter alia, that the prcforenoc 
stock should rank as to dividend A 
capital In priority to the oi-dinary 
stock Sc all other stook 8c shares in the 
capital for the time boina of the co.. 
Sc that it should bo subject to the 
other provlHions with regard to the 
same containod In the articles of 
asBocn.** The arts, of assocn. set forth 
that the oo. might increase its share 
odpital l>y the creation of new shares, 
with such preference over other shpres 
or stock as it might direct, provit.ed 
that no shares or stock should bo 
created with a preference over, or 
ranking pari paaau with, the existing 
preference stock without the sanction 
of the stockholders affected : — Held : 
upon a sound construction of the 
memorandum of assocn., the co. had 
not power at Its own hand, even ^ritb 
the sanction of the preference stock- 
holders, to create new preference stock 
ranking pari passu with existing 

S reference stock ; Sc that an altera - 
on of the moinuramlum was necessary 
for that purpose. — He Scottish 
National Trust Co., [1928 J S. O. 
400.— SCOT. 

e 1. .] — The decision of Andrews 

V. Oas Meier Co., No. 1459, must bo 
taken as Indioatlng that if the arts, 
of assocn. of a oo. make no reforonoe 
to the issue of profoivnee shares, 
preforonoo shares cannot be issued. 
Under the arts, of assocn. of a oo. tho 
dirootors were empowered to allot or 
otherwise dispose of shares ** on such 
tonus and conditions ** as they thought 
lit. Sc the co. in general mooting was 
empowered to luoroase oapital by the 
creation of new shares to bo Issued 
** upon Buoh tonns Sc conditions Sc with 
such rights and iirivlleges annexed 
thereto ** as tho general mooting should 
direct. Tho articles further provided 
tbat ** Bubjoot to the rights attached 
to shares issued on special conditions ** 

. . . the profits of the oo. should be 
divisible among tho niomliers in pro- 

S ortion to the oapital paid up or 
eomod to be paid up on the shares 
held by them ; — Held: the directors 
wore authorised to issue preference 
shares. — He Marlow Hour Thratres, 
Ltd., 47 >1. S. W. W. N. 185.— AUS. 

PART HI. SECT. 15, SUB-SECT. 2. 

k i. Power to modify rights by bye-law 
— Vdlidilv of bye-Uiw — Companies Act. 
H. S, O., 1900 (c. 7»).l— Holmkstkd v. 
Alberta Pacific Grain Co., Ltd. 
(Alta.), (1928J 1 D. L, R. 135 ; [1927 j 
3 W. H. 707.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
A. (a). 

b i. .1 — Held : persons, who, 


intending to become shareholders in a 
proposoa co.. had signed Sc scaled a 
subHcrlbers* agroeraent,** were not 
shareholders. — He Bluebird Oorpn., 
Ltd., (19261 2 D. L. R. 484 ; 68 

O. L. R.. 486.— CAN. 

PART III. SECT., 17, SUB-SECT. 1.— 
B. (a) i. 

t i. .1— Where the 

evidence was not conclusive : — Held : 
In the clrcuinstanoes A. *8 agreement 
for employment stood by itsmf. Sc his 
status as a eharoholder, which was 
established by what he had done & 
omitted to do, was not affooted. — He 
Buff Pressed Brick Co. (1924), 60 
O. L, U. 33.— <JAN. 

0 i. Balance to be paid on com- 

mencement of undertaking by company. ] 
— A. added on the foot of an applica- 
tion for shares tho words ; ** This sub- 
soription is given on tho understanding 
that I am to bo called upon for the 
balance of the money when building 
operations commenoo ** : — Hdd : tills 
stipulation had nothing to do with 
his beooniing a sharoholdor ; Sc failure 
of the CO. to commence building did not 
on title A. to rescind his contract. — 
He National Stadium, Ltd. (1924), 
66 O. L. H. 199,— CAN. 

f i. .J — A. relied, as 

entitling him to rescission, upon the 
non-fulfilment of a condition that a 
building should be erected on a certain 
site : — Held : his agreement con- 
stituted A. a shareholder in preesenti. 
Sc tho condition should be treated 
merely as a collateral obligation on the 

E art of the co. — Re National Stadium, 
td. (1924), 55 O. L. R. 199.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 

D. (b), 

•y. Abrogation df original agreement — 
Awertainment of terms of substituted 
oral agreement. f— L azier v. MitCul- 
LOUQH (1918), 25 W. L. R. 911 ; 14 
V. L. R. 270 ; 6 Alta. L. R. 503.— 
CAN. 

PART III. SECT. 17, SUB-SECT. 1.— E. 

4 1 . js^ot after election to retain 

shares.] — ^McDonald v. Wauukei, 
Ltd., [1924] N. Z. L. R. 201.— N.Z. 

f i, Lapse ofHmc.] — Where the 

owner of shares held in escrow agreed 
to sell them. Sc oorUfloatos therefor 
were issued In the name of tho pur- 
chaser & retained by tho trustee pond- 
ing fulfilment of tho terms of the trust 
agreement, but no demand had yet 
been made ui^n the purchaser for 
payment : — Held : the fact that there 
was a lapse of about four years without 
any action being taken by tho pur- 
chaser displathig any right of owner- 
ship or inters in the snares did not 
sh^w that he had abandoned the con- 
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tract of purchase. — D allas & Birkf. 

V. Dallas Oil Co., Ltd., Sc Webster, 
[1930] 2 W. W. R. 301 ; 2 D. L. R. 
788 ; 24 Alta. L. R. 446 ; affd.. [1931] 
S. C. R. 220 ; 2 D. L. R. 731— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— F. 

m 1, .] — The ot. has Juiis- 

diotion to decree specific performance 
of a contract with a oo. for the jmr- 
chaso of shares thereof, but the matter 
Is one of Judicial discretion, 4.c. con- 
tracts for the sale of shares art) treated 
on tho same principles as to the exercise 
of tho ot.’s Jurisdiction to docrot) 
speolflo performance hs are contracts 
relating to land. — M oDouoal Sequr 
Exploration Co. of Canada, Ltd. v. 
SoLTAiWAY Mills & Co., [19311 2 

W. W. H. 516.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (a). 

1553 vi. .) — Milne c. Durha.m 

Hosiery Milis, Ltd.. [1925] 3 D. L. R, 
725 ; 57 O. L. R. 228.— CAN. 

1553 vil. .] — Pathescopb Union 

of South Africa, Ltd. v. Malliniok, 
(1927 J App. D. 292.— S. AF. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (b). 

sa. Hepresentatifm must have induced 
contract.] — Maritime United Farmers 
Co-operative, Ltd. v. Dickie, [1925] 
I D. L. R. 377 ; 52 N. B. R. 42.— CAN. 

PART HI. SECT. 17. SUB-SECT. 1.— 
G. (0). 

1568 a. .1— Deft,, director 

of a co., without putting his signature 
to any written document, made 
fraudulent mlsreproseutations as to 
the financial position of tho co., w'hereby 
pltf. was induced to apply Sc pay for 
shares ; — Held : Lord Tentorden’s Act 
had no application to tho case. Sc pltf. 
was entitled to recover from deft, tho 
Amount paid for the shares. — Djamanti 
V. Maktelli, [1923] N. Z. L. R. 663. — 
N.Z. 

f. Read now •‘1588 !.*» 

g. Read now ** 1588 ii.** 

1588 iii. .] — Petrotitk 

& Challenge Heaters, Ltd. v. 
Bodlev, No. 400 i., aide. — N.Z. 

PART 111. SECT. 17, SUB-SECT. I.— 

G. <d). 

p i. .1 — Trusts Sc Guarantee 

Co. V. Smith, [19341 2 D. L. R. 211 ; 
54 O. L. R. 144 ; 4 C. B. R. 106.— 
CAN. 

p a. .] — He National Stadium, 

Ltd. (1924), 55 O. L. R. 199.— GAN. 

p Ul, .1 — If a shapeholder desires 

to resoind his contract to take shares 
in a oo., then, in order to make the 
rescission effective, he must before 
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make a report upon the properties, & he 
signed an application form for 2,000 £l 
shares upon a representation by E. that the 
application was purely formal, & deft, paid 
£2o0 on allotment upon a representation by 
B. that the payment was for an option on 
260 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China & pltf. co. alleged that he returned 
to England without obtaining any informa- 
tion. Deft., on the other hand, alleged that 
E.'s representations were false & that the 
mining rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
{irUer alia) £1,750 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to take an option on the shares 
& had never contracted to take them the 
action failed : — Held : although E. was an 
agent of pltf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft, 
the latter could not be treated as having 
agreed to tako the shares, & the decision of 
the trial judge must be affirmed. — Humphrey 
& Denman, Ltd. (In Liquidation) r. 
Kavanagh (1925), 4.1 T. L. 11. 378, C. A. 

1645. Add. Ajinotaiioii : — Dlstd. Lynde v. Nash, 
[1928] 2 K. B. 93. 

1654a. What amounts to.] — In Jan. 1920, 

K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K. 


100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
rised therein. At a meeting of the directors 
old on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
was filed. At a meeting of the directors 
held on Apr. 30, the tranter fi*om Y. to K. 
came before the board, & a resolution was 
passed approving the transfer A; directing 
that a share certificate should be forwarded 
to K. Subsequently K. was registered a 
member of the co. The ■ certiilcate, dated 
May 20, was sent to, & was accepted by, K. 
On Juno 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, A; was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mot. 24, 1921. Subsequently the 
CO. went into liquidation, & K., on whoso 
shares thoro was a liability of 10a. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 : — Held : (1) although 
the allotment to Y. was void, K. was a member 
of the CO. at the commencement of the winding 
up, there having been no agi*eement between 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares ; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co . — Re Burton (James) A; 
Sons, Ltd., [1927] 2 Oh. 132 ; 90 L. J. Oh. 
457 ; 137 L. T. 564 ; 71 Sol. Jo. 491. 


the commcncemont of the wincllDfC'Up 
either hare his name removed from 
the reidstcr of mem hors, or institute 
appropriate legal proccodinOT to have 
it removed. Pltf. who had been 
induced to take sharee under circum- 
stances wlilch entitled him to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
then entered Into between pltf. & the 
director of the co. with reference to the 
mode of repayment to pltf. of the 
moneys due to him by the co. No 
agrooment was, however, arrived at 
between the parties, & after some 
further delay pltf. commenced an action 
claiming, inter alia, an order directing 
the removal of his name from the 
register. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an effective resolution for the 
voluntary winding up of the oo. : — 
Held : tho claim for the rectification 
of the register was, under the circum- 
stenoes, too lote & must be refused. — 
Flk&iinq V , Eclipse Launuhy Co., 
[1928] N. Z. L. R. 598.— N.Z. 

sb. Failure to repudiate before, declara- 
tion of insolvetici/.} — ^Apart from the 
effect of tho commencement of winding 
np, it is too late for a shareholder In a 
limited CO. to cmply for rectification of 
the register of shareholders, on tho 
ground of misrepresentation, after 
there has been a dennlte public declara- 
tion of insolvency, & this is so whether 
the business baa in fact been kept 
open as a going conoern or not. — tte 
Lucks, Ltd., Serpell’b Case, (10281 
V. L. R. 4CC ; 40 A. L. T. 270 ; [1928] 
Argus L. R. 288.— AUS. 

PART III. SECT. 17, SUB-SECT. 2.— A. 

1606 ill. Affreernenl to mibscrlbe 

for shares when called upon,] — Beabd- 
MOBS & Co., Ltd. v. Barby, (19281 
S. C. 101.— SCOT. 

PART III. SECT. 17, SUB-SECT. 2.— 
B. (a). 

f I. .] — Where a contract to 


puvcbju( 5 (, shares was entered into by 
one two partners of a trading firm, 
without a 1 ' hurity express or implied, 
& owing tt. a clerical error tho firm 
was not oiite>*etl on tho register of 
members & tho name of tiio other 

a ortiier alone V6s entered : — Hedd : 

lie latter was never under any llablJity 
to tho CO. & ooiiid not be mode a 
contributory, — Masbcab v. McKenzie 
& Bon, 119241 2 I>. L. R. 1242 ; 2 
W.W. il. 521.— CAN. 


PART in. SECT. 17, SUB-SECT. 2.— C. 

sc. WheUt.er nominee, liable — 

Nominee incayublt of cvntraHinu .] — 
Petitioner’s father signed her name to 
a stock subHcrlption book of a bunk, 
paid tho calls, & received the dividend 
cheques, which wore Indorswl by her 
at her father’s request, the moneys 
being received by him. Tho bank was 
put into liquidation by winding-up 
proceedings, & the order for call against 
contributories was made throe months 
before she came of tige. A year after 
tho iiquidatioD commenced she took 
proceedings to have her name removed 
from the list of contributories : — Held : 
Bbe was not liable as a contributory, 
& her name must bo removed from tho 
list. — Re Centkai. Bank & Hoao 
(1890), 19 O. R. 7.— CAN. 


PART III. SECT.17, SUB-SECT. 3.— A. 

f 1. .] — Allotment is the accept- 
ance by a CO. of an offer to take shares. 
— iMPEBiAi. Bank of Canai>a w. 
Dennis, (192G1 3 D. L. H. 168 ; 69 
O. L. R. 20 ; varyinff, [1925] 3 D. L, R. 
488 ; 57 O. L. R. 203 - CAN. 

PART III. SECT. 17. SUB-SECT. 3.— 
C, (a). 

1654 i. Allotment before stalerneiU in 
lieu of prospectus filed,] — Ileid : in- 
effective to charge persons who hod 
signed a ** subsoribera’ agreement.'* — 
Re Bluebird Oobpn., Ltd.. 119201 
2 D. L. R. 484 ; 68 O. L. R. 486.— CAN. 
td. Application before compliance 

11 


with Sale of Shares Act — Alhtmcnt after 
oomplUtnce with Act,] — Before a co. had 
obtained tho certlfioate roquired by 
Halo of Shares Act, ^ before its agent 
for the snlo of sl>aro8 had been IlccnBed 
tiicrounder, an ugout thereof ohiained 
an applicution for sharus. The sliares 
were allotted after the certificate & 
IJceiieo wero {Hsiied, & the sharelioldor 

f >aid several sunis on tho notes given 
or Muj shares & appointed proxIoH at 
difl’erent times to vote. Tho sliart'- 
holdor did not know until after u wind- 
fng'Up order hatl been made that tlio 
Act httfl not b(‘Ofi complied with at 
tho liim of hN applicitUon : — If eld : ho 
was not entitled to have his name ro- 
movoil frotn the list of rontrihutoricH. — 
Re Great Noutii Insurance Co., 
Painter's Cask. [19251 2 D. L. U. 
778; 11925] 1 W. W. K. 1149: 21 
Alta L. K. 326; rcosQ,, 11925] I 
W. W. R. 752.- CAN. 

PART III. SECT. 17, SUB-SECT. 3.— 

D. (aK 

sf. Allotment on terms other than 
those in apylication.] — Where an allot- 
ment of Bliart^H was made on terms 
differing substantially from those con- 
tained in tho application : — IJcld .* as 
the aliotteo so far froui acicciitlng the 
allotment virtually repudiated It, he 
could not ho held liable on the ground 
that tho sliares wore duly allotted to 
lUm. — WniTfLE V . Henley, 11924] 
App. D. 138.— S.AF. 

fg. Allotment fraud on company — 
Company not hound in repudiale..] — Re 
•SUN KaV MANUrAOTUlUNQ CO., tSx p. 
JllBKETT & HoNH, l/TD., (19251 1 

D. L. U. 1204 ; 5 C. H. 11. 286 ; ajfa., 
(1924) 2 1). L. R. 1065 ; 4 O. B. H. 
615.— CAN. 

PART III. SECT. 17, SUB-SECT. 3. 

D. (b) 1. 

n i, Contract to take treasury 

shares.]— Uiitt, applied to a California 
oo. through an agent In Victoria, B.O., 
for shares In the co. He Intoudod tu 



a$m 1740— I'^a. Enqush anb Emfise DiassT SuppIiBbcbnt, 


1746. Add* AnnoUUian ;*~^Reld« Be Oity Equitable 
fire Insce., [1926] Oh* 407. 

1778. CUation For 96 L. T. 743 » read 92 
L. T. 748.*’ 

1788a. As to compUanee with formalities — 
Authorised affixing of seal.] — South London 

aBEJYHOUND BACBCX>UBaBS, I/TD. V * WaKB, 

No. 1794a, poet. 

1786. Add. Annotaiion : — Refd. South London 
Greyhound Baceoourses, Ltd. v. Wake, 
[1931] 1 Ch. 496. 

1794. Add, Annotations : — ^Apld. Kreditbank Cassel 
G. m. b. H. V . Schenkers, [1927] 1 K. B. 826 ; 
South London Greyhound Bacecoursee, Ltd. 
V . Wake, [1931] 1 Oh. 406. Consd. Slingsby 

V. District Bank, Ltd. (1931), 47 T. L. B. 687. 

1794a. Seal affixed by secretary without authority.] 

— ^The A. CO., of which D. was a director & 
G. was the secretary, being debtors of W. 
who, on Apr. 23, 1928, had issued a writ to 
enforce payment of the debt, procured the 
issue to W. of a certificate No. 628, certifying 
that W. was the registered holder of 2,000 
preferred ordinary shares numbered 40,66^ 
to 42,661 of ten shillings each fully paid in 
pltf. CO., which certificate, early in May, 
1028, was accepted by W. as security for the 
payment of the debt & on the faith of which 

W. abstained from serving the writ upon the 
A. CO. until June 18, 1938. D. was also 
managing director &> G. was also secretary of 
pltf. CO. The certificate bore the seal of 
t^t CO., & was attested by the signatures of 
D. & G. as such director & secretary respec- 
tively. ntf. CO. having refused to recognise 
W.*s title to the shares brought this action 
against W., in which they claimed a declara- 
tion that W. was not entitled to the shares & 
rectification of their register of members. 
By art. 106 of the arts, of assocn. of pltf. co. 
it was provided as follows i The sem of the 
co. shall not be affixed, except by the autho- 
rity of a resolution of the board of directors 
& in the presence of at least one director 
^ the secretary ; & the said one director 
Ad the secretary shall sign every instrument 
to which the seal shall be so affixed in their 


presence 4s in favour of any purchaser or 
person bond fide dealing with the co. such 
signature shall be conclusive of the fact that 
tro seal has been properly affixed.’* The 
following furtker facte were held to have been 
established at the trial : from enteies in the 
register of members it appeared that tbe 
shiues in dispute had in Nov. 1927, been 
issued, with other shares, to the English & 
Foreign Investment Trust, Ltd., At tiiat in 
respect of those shares three shillings per 
sham were paid up. There was no entry 
showing when that co. ceased to be a member. 
There were entries in the register indicating 
that the 2,000 shares were transferred to W., 
At that W. was entered on the register as a 
member on Apr. 30, 1928, as having acauired 
the shares as fully paid Ac as having had a 
certificate No. 628 issued to him. There 
was no record of any transfer from the 
English At Foreign Investment Trust, Ltd. 
In Apr. 1928, while the register At seal of 
pltf. CO. were under their physical control, 
D. At G. made the entries in the register. At, 
as director At secretary respectively of pltf. 
co., affixed the seal of that co. to At signed the 
certificate issued to W., but without any 
authority from pltf. co. At fraudulently in 
the interest of the A. co. : — Held : (1) the 
certificate not having in truth been sealed by 
pltf. co.’s authority, was, in the circum- 
stances aforesaid, a forgery At not binding 
upon the co ; (2) W., whose ignorance of 
art. 106 had been proved, was, on that 
account, precluded from relying on that 
article to support the contention that pltf. 
CO. was bound in his favour to treat the 
attesting signatures as conclusive evidence of 
the fact that the seal of pltf. co. had been 
properly affixed to the certificate ; (3) as 
affixing the seal was not a matter in which 
normally a single director would have power 
to act without the authority of the board of 
directors, W. was not relieved from the 
obligation to inquire whether the formali- 
ties required by the art. had been complied 
with. — South London Greyhound Bace- 
COURSB8, Ltd. v . Wake, [1931] 1 Oh. 496 ; 
100 L. J. Ch. 169 ; 144 L. T. 607 ; 74 Sol. Jo. 
820. 


ubialii treasury sliaros, but the sbaros 
whloh bo rotM^lvod wore shares owned 
by one A. Deft. *8 uamo was entered, 
to his knowledge, on tho oo.’s renter 
of sharobolderH, Hl ho re(K>iTed diyiuonds 
k, contributed funds to assist in re- 
habilitating tlio CO., but it was not 
until after the present action W'os 
brought that ho loanuHi that ho had 
not received treostiry shares. Ho 
thereupon inmiediately repudiated 
ownor^p. Tho action was one in 
which creditors of the oo. sought. In 
accordance with the law of Oalifomia, 
to Hx deft, with a liability for its debts 
proporUonato to the amount of his 
shares : — Heid : deft, never became a 
sbarebolder alnoe no contract making 
him such ever came into existence, & 
that his conduct did not estop him from 
denying that ho was a shareholder,--^ 
AMKRIOiN SKAMLIBSS TUBB OOKFN. V. 
Howard, (1930J S W. W. K. 31 : 3 
D. L. R. 870 : 42 B. O. R. 661 ; 

119811 1 W. W. R. 609; 1 D. L. R. 
878.— CAN. 

nli. .] — WiTOOMB V. 

Toronto Qbkbrai. Trusts Oorpn., 
(19311 2 W. W. R. 646.— CAN. 


PART III. SECT. 17, BUB-8ECJT. 3.-- 
E. (d). 

1787 1. Reesipi by dOoUee tmmateriaH 


— PosiinosuificieTU.l — Howbon r. Crow 
(Out), [1925] 1 D. L. It 496.— CAN, 

PART III. SECT. 17. SUB-SECT. 8.— G. 

C 1. Non-compliance wUh Sale 

of Shares Act, R. S. M., 1913 (c. 175.)] 
— Allotment void, & not merely void- 
able : & where a purchaser of shares has 
not done anything from which an agree- 
ment to keep & pay for them can be 
Implied, he can. even after a winding- 
up order, repudiate the purchase & 
successfully resist being placed on the 
list of contributories, whore he only 
became aware, after the winding-up 
order, that the above Act was not 
oomplied with . — Re North Western 
Trust Co., Re McAskiu. v. North 
Western Trust Oo., (19261 3 D. L. R. 
612 ; [1926] S. C. R. 412.— CAN. 

1773 1, Effect of avoidance — Rioht to 
rvcover money paid .] — The right of an 
appet to have tho renter of members 
of a oo. rectified by the removal of his 
name therefrom under an order of the 
i\<piity ot. carries with It tho right to 
recover from the oo. moneys paid to it 
by appot. in icspoot of Ids contract to 
take shares. & this is so whether the 
basis of the resdseton of the contract 
be ' frandnleht or innooent mlnopre- 
lO 


sontation. — Re Australian Slate 
quarries, Ltd. (1930), 47 N. S. W. 
W. N. 179.— AUS, 


PART III. SECT. 18. SUB-SECT. 3.— C. 

f 1 . An allotteo;— 

Held : entitled to rely upon the 
certlfloates showing the stock given 
him to be folly up, whether in 
tact It was aotually paid for or not. — 
Re Supplies, Ltd., Canadian Credit 
Men’s Trust Assoon. v. Caldwell, 
(19263 1 D. L. R. 824 ; 68 N. S. R. 
399.— CAN. 


PART IIL SECT. 19. 

1812 i. Issue for improper purpose — 
Increase of voting power — Restraint .] — 
Where directors, in exercising their 
powers to Issue & allot shares, do so 
in order to get control of the ToUng 
power, tho ot. will declare the issue k 
allotment invalid. — Smith & Tatcbjcll 

V . Hanson Tire & Supply Oo., Ltd.. 

(19271 3 D. L. R. 786; 11927] 2 

W. W. R. 629 ; 21 Bask. L. R. 62L— CAN. 


1812 H. .]— TkbaBUBB 

Trove Diamonds. Ltd. v . Htman, 
[19281 App. D. 464.— S. AF. 



Y(A. IX.<-(}oiiipa]ite. Omm 1814ft-a087tt. 


Meaning,]— G as 
Mb tbb C o,, lypD. t). Diaphragm & GBNRRAt 
liBATHm Co., Ltd. (1925), 41 T. L. R. 342. 

1817. Add^. AnnoMiona : — Aa to (4) Apld. Re 
Wilte & Somerset Farmers, [1928] Oh. 800. 
Generally, Retd. Biddiilpb & District Agri- 
oultural Soc. v. Agricultural Wholesale Soc. 
(1926), 96 L. J. Oh. 670. 


1821. Add, Annotationa: — Aa to {!) Consd. Agri- 
cultural Wholesale Soc. v, Biddulph & Dis- 
trict Agricultural Soc., [1925] Cli. 769. 
Generally, Retd. Re Wilts & Somerset Farmers, 
[1928] Ch. 809. 

1871. Add, Annotation Retd. Tarrant v, Roberts 
(1930), 47 T. L. R. 199. 

1923. Add, AnnotcUion : — Retd. Fxcess lusce. v, 
Mathews (1925), 31 Com. Gas. 43. 

2026. Alter this case add the following new sub- 
section; — 


SuB-BBCT. 3a. — U nder Companies (Consolida- 
tion) Act, 1908, s. 88. 

See case infra. 


8060. Add, Annotation : — ^RetiL Kreditbank Oasael 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

2070. Add, Annotation : — Overd. Spencer v, Asli- 
worth Partington. [1926] 1 K. B. 589. 

2070a. .] — Where the owner of shares in a 

CO. seUs them there arises out of the contract 
of sale an implied promise by the purchaser 
to indemnify his vendor agal^'t all calls that 
may be made upon him in respect of the 
shares at any future date, whether made 
while the purchaser remains entitled to the 
shares or cotter ho has parted with them to a 
sub-purchaser ; Sc it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington Sc Co., 
[1926] 1 K. B. 689 ; 94 L. .T. K. B. 447 ; 132 
L. T. 763, O. A. 

2072. Add, Annotation: — Retd. Spencer v, Ash- 
worth Partington, [1926] 1 K. B. 689. 

2087a. Sale by transferee to sub-purchaser.] — 

Spencer v, Ashworth Partington Sc Go., 

No. 2070a, ante. 


PART III. SECT. 20. S7B-SECT. l.—A. 

1 i. Issue for fiaure services to be 

rendered.] — Defts. procured the iucor* 
poration of pltf. oo., & made au agreo- 
Tnont with the original dlroctore, who 
were merely the uomlnecH of defts., 
that, as oonaideratlon for sorvlces 
which they proiniflod to perform, defts. 
should receive practically the whole of 
the common shareH of the capital stock 
of pltf. oo. as fully paid shares : — 
Held: the transaction was ultra vires 
of pltf. oo. — B akkino Bkrviob Corpn., 
Ltd. V. Toronto Finanok Corpn. Ltd., 
[19281 A. 0. 833 ; 97 L. J. P. O. 65 ; 139 
L. T. 149, P. C.— CAN. 

1 il. .J — The manager of a 

oo. incorporated under Ontario Cos, 
Aot agreed with the oo. to buy certain 
shares thereof at their par value & to 
pay therefor partly by promissory 
notes & partly by serving the co. as Its 
manager for the next four years. The 
manager become bkpt. & the co. 
olaimod against his estate for the 
amount of the notes. The trustee 
disallowed the claim Sc the co. ap- 
pealed : — Held : as the evidenco 
showed that the contract was, not 
Illusory, but a horyl fide transaction, 
the terms of payment were witldn the 
powers of the co . — lie Gibson hiSTATB, 
Pkucan Lakb Lumber Co., Ltd. & 
Traders Trust Oo. (Man.), 11929J 4 
D. L. H. tool ; 3 W. W. R. 224 ; 11 
C. B. R, 100.~CAN. 

1 iii. .] — ^Auditorium, Ltd. v. 

Lumsdrn, [1926] 4 D. L. R. 976 { 59 
O. L. R. 498.— CAN. 


I iv. .] — Signal Hill Oils Oo., 

Ltd. V, London Oil Sbourities, Ltd, 
(Alta.). (19271 3 D. L. R. 984 ; (19271 
2 W. W. R. 892.--CAN. 

I V. .) — Wasohysyn V. Kil- 

DONAN Ice & Fuel Oo. (Mon,), [1929] 
4 D. L. R. 555.— CAN. 


sb. Under Companies Act, 1929, 
8, 47 — Petition to court — Remit to re- 
porter.] — Where a petition is presented 
to the ot. under C? 08 . Act, 1929, s. 47, 
for authority to issue shares at a 
discount, the ct. will not disponso with 
a remit to a reporter . — lie Edinburgh 
ac Dundee Investment Co., (1930J 
S, C. 681.— SCOT. 


PART HI. SECT. 20, SUB-SECT. 1.— B. 

sj. Isaut of shares as bonus .) — Held: 
a CO. agreeing to issue twenty-one 
preferred shares A seven common 
shares both fully paid, on rSueipt of 
only the par value of the twenty-one 
preferred shares, was making an agree- 
ment to issue shares at a discotmt. 


which was ultra vires & could not bo 
enforced. — A uditorium, Ltd. v. Lums- 
DKN, [1926] 4 D. L. R. 970 ; 69 O. L. R. 
496.— CAN. 

PART III. SECT. 20. SUB-SECT. 2.— 
C. (b) 1. 

sk, t'^redil for nmommodation 

bills met by shareholder.]— ’An agi'eement 
was entere^l into by a co. wltli one of 
Its shareholders to credit moneys which 
he might be called upon to pay in 
respect of accommodation bills entered 
Into by him for the oo.’s assistance, 
or which might fall duo to him for 
s')rv\»M.h rendered to the co. against 
his Uabllity for shares. Although a 
sufftoient c’-un had acoiunnlated under 
these beans to extlngulHh the share- 
holder's liability on his sharos, the co, 
wont Into liquldr.Mon before an actual 
credit had boon i.*t^Hsod for the amount ; 
— Held : the transaction did not 
amount to payment by the sliarolmlder 
of the amount duo by him on his shares 
within Cos. Act, 1908, & the actual 
eot-off not having been carried Into 
cfTcct prior to the liquidation, the share - 
holder was precluded by sect. 68 of 
the Act fi-oin having bis name removed 
from the list of contributories. — 
Harding & Co, v. Ha.viilton, [19291 
N. Z. L, n. 338. -N.Z. 

PART III. SECT. 20, SUB-SECT. 2.— 
C, (b) ii. 

1866 i. Issue to director — For services 
rendered — On resolution of shareholders 
— Application of surplus assets .] — 
Whore there was a surpluii available 
for distribution by way ot dividend 
among sbareboldurs, & it was open to 
the shareholders if unanimous to deal 
with It as tliov might think lit ; — 
Held : no creditor .could object, Sc 
every shareliolder would necessarily 
bo estopped by his own conduct. — 
Re Dorenwbndb, Ltd., [1924] 3 

D. L. a. 118 ;.55 O. L. R. 413.--CAN. 


PART III. SECT. 20. SUB-SECT. 3.— 
B. (a). 

m i. .] — Any bond fide 

transaction between a co. & a share- 
holder which, if Uie CO. brought an 
action against him for colls, wonld 
support a plea of payment, is a “ pay- 
ment in cash.** — M otor Fuels Corpn. 
ETC. (In Liquidation) v. Linder 
Broitiers (1927), 48 N. L. R. 279.— 
S. AF. 


PART III. SECT. 20, 8UB-BBCT. 3.— 
B. (b). 


— By an agree- 


ment in writing applt. Sc another 
agreed to sell & the co. agreed to 
piirohaso certain land at the price of 
«2.6l(i, which price wos to bo paid & 
satlslled partly by certain cash Instal- 
ments & partly by the issue of fully 

1 ) 01(1 shares In the co. PosseBslon of the 
and wua l,o be given on payment of £10 
& the Issue of four hundred shares : 
traunrer was to bo made after payment 
of all Instalmonts, the last of which, 
ntuler the agreement was not payable 
until Aug. 1928. Possession of the 
land was given & the shares wore 
Issued, but no contract was died nt or 
before the Issue of the shares : — Held : 
tinder the agniouierit the shares wore 
not paid or to be pahl In cash. — He 
Goodman Brothkiih Auto & Berviok 
Co., Ltd., Fx p. Hohk, (1927) 8. A. 
8. R. 571.— A US. 


PART IIL SECT. 20, SUB-SECT. 3a. 

•I. Filing of contract — 7Hme for 
filing- - Fxlension of time. 1 — Where the 
failure to comply with 1908 Act.s. 88, 
was duo to Inadvertence Sc wlion the 
Irroguiarity was discovered the con- 
tract was reduced to writing but 
more than three yfiars after the proper 
date for filing, Sc tJio co. riresented a 
petition tor extension of time : — Held : 
, merely to grant relief from the pre- 
scribed penalty would be an insufllclent 
remedy, Sc the time for filing was 
extended. — Re Asvkjibon Sc Mukbo, 
Ltd., [19241 S. O. 222.— SOOT. 


PART III.'^SECT. 20, SUB-SECT. 8.~ 


1926 i. Sufficiency of—-Whet1ier cmirl 
vHll inquire into.] — If eld : the agree- 
ment not having boon sot aside, the 
adequacy ot the conHldcnitJon could 
not be inquired Into In a wlndlng-up 
proceeding . — Re Dominion Combing 
MfLiAi, [1930] .3 D. L. n. 98; 65 

O. L. R. 65 ; 11 C. B. R. 189 ; revsg., 
11 a H. It. 84 ; affg., iOC.h, R. 462. 
CAN. 


PART III. SECT. 21 SUB-SECT. 2. 

2063 1. Must state amount of caU — ifr 
time A' place of payment.]— P ioskku 
Alkali works. Ltd. v. Amiruddin 
Shalebhot Tvebji (1925), I. L. R. 
60 Bom. 461.— IND, 


PART HI. SECT. 21, SUB-SECT. 8. 


1 I. .1 — European Sc Norto 

American Ry. Oo. v, Dunn (1876), 
16 N. B. R. (3 Pug.) 320.— CAN. 


1886 II 



CasM 810&--SS87 . Ekoush Ain) emfibe Digest Supplement. 


2100. Add, Annotation :^A$ io (1) Consd. Ro 
Darweu & Pearce, AasocLaied Paper Mills v, 
Barnes (1920), 05 L. J. Oh. 48t. 

2168. Add, Annotation: — As to (3) Retd. Be 
Bolton, Ex p. North British Aitificial Silk, 
Ltd., [1930] 2 Ch. 48. 

2174. Add, Annotation: — Retd. Shnttleworth v, 
Cox (Maidenhead) (1920), 43 T. L. B. 83. 

2170. Add. AnnoUUion : — Aa to {I ) Retd. Bank of 
N. T. Butterfield v. Golinsky, [1920] A. 0. 733. 

2188a. Lien in respect of debt ot trustee — 

Right ot trustees to sell shares.] — ^Pltfs. 
were the trustees of the maiTiage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for broach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain companv. The pltf., who was 
a beneficiary under the Settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its lien was postponed to 
the interests of the beneficiaries irnder the 
settlement, other than the debtor-trustee A 
persons claiming under him. Defts. now 
contended tliat, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, A therefor*, the defts. were not 
bound to carry out their aOTeomont to pur- 
chase ! — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.’s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shai’ps, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — Matuieson V, Gronow (1929), 141 
L. T. 563 ; 45 T. L. R. 004. 

2210s. .] — Pickering v, Appleby 

(1720), 1 Gom. 354; 92 E. R. 1108. 

Annotation : — R«fd. Wateon v, Spratley (1854), 10 Exoh. 222. 

2211s. Spsnlsh & Portuguese bonds.] — 

Qu. : whether Spanish & Portuguese Bonds 
are “ goods, wares, & mercluuidizes,” within 


Stst. Frauds, s. 17. — ^Pawlb v. Gunn (1838), 
ss reported in 1 Am. 200 ; 0 Scott, 286 ; 7 
L. J. 0. P. 206. 

2217. Add. AnnoUUion : — Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 

2224a. Dividend before exercise of option to 

purchase — Payment postponed.] — By a con- 
tract made in Apr. 1922, it was agreed between 
the persons interested therein that a business 
forming part of a testator’s estate should bo 
converted into a private co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
wore to be allotted to the trustees of the will. 
One of the trustees, P., was appointed 
manager of the co., & was given the option, 
BO long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures & shares at par value. In 
June, 1928, the co. declared a dividend of 
67 J per cent, on the ordinary shares for the 
year ending Mar. 31, 1928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1028, 
& Feb. 1, 1920, & the first instalment was 
paid on July 1, 1928. On July 30, 1928, P. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date there was four montlis’ interest 
due upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a sum- 
mons being taken out to determine the rights 
of the parties in the unpaid instalments of 
the dividend, & the debenture interest, as 
between vendors &; purchaser ; — Held : (1) the 
four months* accrued interest on the 
debentures passed to tlie purchaser ; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchaser. — Re Kidneb, 
Kidner V. Kidner, [1929] 2 Ch. 121 ; 08 
L. J. Ch. 247 ; 141 L. T. 195. 

2228. Add. Annotation : — Refd. Spencer v. Ash 
worth Partington (1025), 94 L. J. K. B. 447. 

2237. Add, Annotation : — Dbtd. I.ievei* Bros., Ltd. 
V, BeU (1930), 47 T. L. R. 47. 


PART in. SECT. 21, SUB-SECT. 6.— 

A. (b). 

oj, ISstoppei.] — Dominion 

SKruitniEfl V. Duncan, 11029] N. Z. 
L. K. 05.-~N.2. 


PART 111. SECT. 23, SUB-SECT. 1. 

K 1. Affreement bindinir^Com- 

pony entitled to rtfu$e to regiater 
transfer,] — Ontario Jockey Club, 
Ltd. V, McBride. 119271 A, C. 91(1; 
137 L. T. C.— CAN, 

m 1. Isolated transactiofi .] — 

Moroz v. Kildonan Ice & Fuel Co., 
11930J 1 D. L. R. 138.—CAN. 


PART 111.1SBCT. 23, SUB-SECT. 2,— A. 

p I, — xo comply with provision to 
famish statement of company's ** lia- 
Mlities ” — Meaning of '* — 

Butler r. Fairrall, {1927 14 D. L. K. 
070 ; 61 O. L. K. 305.~-CAN. 


PART III. SECT. 23. SUB-SECT. 2. - 

B. 

sp. Sale of Goods Act, R. S, -V, //., 


1027, a. 4 (1) — Not applicable to pwr- 
chase of snares through stockbroker .] — 
Bkvba V. Johnston & Ward, [1930] 

4 D. L. R. 421 ; affg., [1930] 1 D. L. R. 
219.- CAN. 

PART III. SECT. 23, SUB-SECT. 2.— 

C. (a). 

0 i. On failure of transferee to 

take vp shares.] — lie Companies Al-t, 
Re British I^rtrolkums, Ltd. (B.C.), 
(19251 1 VV, W. R, 236.— CAN. 

d 1, Repudiation — Laches of 

purchaser's nominee.] — Nesbitt v. 
McCartney (Alta.) (1922), 63 D. L. R. 
93.— CAN. 

PART III. SECT. 28, SUB-SECT. 2.— 
C. (d) iii. 

si, IFoiaer.l — D oll v, Howard 
(1897). 11 Man. L. R, 577.— CAN. 

PART III. SECT. 23. SUB-SECT. 2.— 
C. (•) I. 

•V. Injwteiion — Breach of pooling 
agreement — Comnant not to encumber 
shares.}— llKE3> v. McVeioh, [1931] 1 
W. W. R, 257.— CAN. 
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PART III. SECT. 23, SUB-SECT. 2.— 
C. (e) ii. 


m 1. .]— Grice v. BaRtram 

(1912), 22 O. W. U. 182 ; 3 O. W. N, 
1312 ; 3 D. L. U. 808.— CAN. 


m li. Contract between employer 

employee.] — In an action clcuniiuff 
speolflo porformanoe ot a contract 
for the ropurohase of ahorea, In which 
the contractluflr parties wore employer 
& empJoyoo : — //eld: (1) employee 
inav prove an agreement on tho part 
of the principal aharoholder to repur- 
chase on termination o^ the employ- 
ment ; & (2) emplovee may also prove 
an agreement by the principal abare- 
bolder to pay dividends at a minimum 
rate, upon the abares. — Macdonald v. 
SOUL18, 11925] 2 D. L. It. 926.— CAN. 

m iii. Sate by vendor to 

third party unthout notice of prior agree- 
ment.] — DuPF r. Rudolph 6l Lunen- 
burg Oas Co., Adams v. Lunenburg 
Gas CJo, (N. .S.), [1930] 2 D. L. li. 801 ; 
revsg., [1929] 4 D. L. K. 813. -CAN. 


22S0 i. 


Against purchaser.]-^ 


Franklin v. Reardon (N. S.) (1917), 
65S.C.R.613; 39 D. L. R. 176.— CAN. 



Tol. lZ.-Oompaiiies. Oaies 2868-S344b; 


2268. Add, AnnotcUion : — Held. Lever Bros., Ltd. 
V. BeU, [1931] 1 K. B. 557. 

2269a. .] — Upon the breach of a con- 

tract for the of shares, the proper measure 
of damages is, the difference between the 
contract price h the market price at the time 
of the breach. — Powell v. Jbssopp (1850), 
18 C. B. 336 ; 139 E. R. 1400. 

2269b. — .] — Under a contract for the sale 

of shares in a co. the measure of damages 
uppn a breach by the buyer is the difference 
between the contract price & the market price 
at the date of the broach, with an obligation 
on the part of the seller to mitigate the 
damages by getting the best price he can upon 
that date. If the seller retains the shares 
after the breach, he cannot recover from the 
buyer any further loss if the market falls, 
nor is ho liable to have the damages reduced 
if the market rises. — Jamal v, Moolla 
Dawood, Sons & Co., [1916] 1 A. C. 176 ; 
86 L. J. P. C. 29 ; 114 L. T. I ; 32 T. I.. R. 
79 ; 60 Sol. Jo. 139, P. C. 

Annotation 8 Hill v. Showell (1918). 87 L. J. K. B. 

1106 ; Loteaapin v, CdfipiD, (1920] 2 K. B. 714. 

2274a. .] — The vendee of shares in a 

projected railv ay, under a contract to be com- 
pleted at a future day, may recover, os 
damages for the non-delivery the difference 
between the price agreed on & the market 
rice of the day on which the sale should 
ave been completed ; but he is not entitled 
to damages in respect of a further advance 
of price taking place afterwards at the time 
of the actual issuing of the scrip. — Tempest 
V. Kjlner (1840), 3 0. B. 249 ; 136 B. R. 
100, 

2283a. Appointment of new trustee.]- - Rf? Hobson, 
Houghton & Co., No. 2585a, poAif. 

2299a. .] — An allottee of shares in a com- 

pletely registered joint stock co. but who has 
not executed the deed of settlement of th(; 
CO. cannot under 7 & 8 Viet. c. 110, s. 26, 
enter into a contract for the sale of his shares. 
— Be Edmond, Bx p. NEjr.soN (1853), 3 
De G. M. & G. 656 ; 23 L. J. Bey. 12 ; 22 
L. T. O. S. 190 ; 18 Jur. 297 ; 2 W. R. 121 ; 
43 B. R. 218, L. C. & L. J. ; previous pro- 
' ceedings (1860), 15 L. T. O. S. 435. 

2299b. .] — Where a transfer of shares is not 

returned to the registrar’s office the transferor 
will be liable to the creditor of the company, 
but not liable to contribute as between him- 
self and the other shareholders. — Re British 
Provident Life & Fire Assurance Co., 
Orpen’s Case (1863), 2 New Rem 226 ; 
9 Jur. N. S. 015 ; suh nom. Re British 
Provident Life & Fire Assurance Society, 


Re OrpeK, 32 L. J. Oh. 683 ; 8 L. T. 690 ; 
11 W. B. 741 ; on appeal^ 83 L. J. Ch. 67, 
L. JJ. 

Annotedion: — Conid. General Provident Aesce., Cro88*B 

Case (1869), 38 L. J. Cb. 583. 

2332. Add, Annotation : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

2332a. .] — iBviNO v. South Eastern 

By. Co. (1867). 29 L. T. O. S. 64. 

2343a. .1 — Spbnoer v. Ajshworth Parting- 

ton & Co., No. 2070a, ante, 

2344. Add, Annotation : — Consd. Spencer v, Ash- 
worth Partington, [1925] 1 K. B. 689. 

2344a. Transfer of whole Interest In company — 

Indemnity against outstanding liabilities ’* 
— Whether unpaid income tax included.] — 
On the purchase by pltfs. in Aug. 1928, of 
the shares interests of defts. in a co., defts. 
undertook to indemnify pltfs. against all 
outstanding liabilities of co. up to the date 
of the completion of the purchase : — Held : 
the words “ outstanding liabilities ” included 
the parent of the income tax &, property 
tax which ultimately became payable by the 
CO. in respect of the period from Apr. 6, 1928, 
to the date of the completion of the purcliaso 
in Aug. 1928. — United Kingdom Adver- 
tising Co., Ittd. V. Whiting (1931), 47 
T. L. R. 420, C. A. 

2344b. As between transferee & other share- 
holders.] — The holders of shares, bought in 
open market, although they may have been 
fraudulently issued by the directors, cannot 
on that ground claim relief against the other 
shareholders, whatever may bo their rights 
& remedies agmnst tlie directors. — Re 
Mexican & South Ami2Hican Co., Grise- 
wood & Smith’s Case, De Pass’s Case (1859), 
4 De G. & J. 644 ; 28 L. J. Ch. 709 ; 33 lu T. 
O. S. 322 ; 5 Jur. N. S. 1191 ; 7 W. R. 681 ; 
46 E. R. 211, L. JJ. . 

AnnotiUicms : — Could. Re Alhoncoum Life Ahsoo. Soc,, 
(^hlnnopk’a Ga«e (18(10), John. 714; Re PhcDnlx Life 
Ashco., Kx V. Hatton (18«‘J), 31 L. J. Ch. 340 ; Rt DIb- 
covorers Fhiuiico Corpn., (10(/8j 1 Ch. 111. Refd. Re Hoyal 
British Bank, Mlxor’s Case (1859), 4 Do G. & J. 576; 
Re Mexican & South Amorieau Co., Costello’s Case (1800), 
2 Do U. F. Sc J. 302 ; Re Esgralr Mwyn Co., 

Aloxander’H (^aso (1801), 3 L. T, 883 : Re (Jou-wls Insco. 
AsHocn., Benliani’s Case (1806), 11 Jur. N. H. 381; Re 
National & Provincial Marine Jnscr'., Kx p. Parker (1867), 
2 Ch. App. 686 ; Re Smith, Kulffht, WostoirH rjaso (1808), 
L. 11. 0 Kq. 238; Spaokniaii u. Evau.s (1808), 10 L. T. 
161 ; Re Asiatic! Bunklnif Co., P:x p. Collmn (1800), 21 
L. T. 350 ; Re Bank of lltnclust^an, China Sc Japan, Kx p. 
Kintrea (1800), 6 Cii. App. 96 ; Rr. Consols Irisee. Assocn., 
Glanvllle’s Case (1870), L. H. 10 Eq. 470 ; Re Smith, 
Knitfht, Battle’s (iaso (1870), 30 L. J. Ch. 391; Re 
E\m>pettn Bank, Masters’ Case (1871), 7 (^h. App. 202 ; Re 
Groat Wheal liiiRy Mlntriff Co., KInfir's (Jose (1871), 40 
L. J. Ch. 361 ; B. r. Lainbourn Valley Uy. (1888), 22 
(^. B. D. 403 ; Re Discoverers Finance Corpn., Liridlar’s 
Case, 11910] 1 Ch. 312. 


2266 i. Loss of right to relief — Laches 
— Right to relief from forfeiture of money 
paid,h-A purchaser who boa never In 
fact abandoned or receded from bis 
contract, but yet, by reason of laches, 
or otherwise from causes not falling 
within abandonment or recession, has 
deprived himself of the right to 
spedflo performance is, if the vendor 
refuysee to accede to speefflo per- 
formance, primd fade entitled to relief 
from forfeiture of the money paid 
unless some facta are shown which 
would render this relief inequitable. 
The iuxisdiotion to grant this relief is 
not limited to cases where the overdue 
payment has been tendered ; Sc the 
relief granted will not necessarily be 
the return of the whole amount of the 
purchase money ; the seller is entitled 


to have such damages deducted as ho 
is proved to have sustained because of 
the buyer’s default ; & if be can be so 
fully compensated that is enough to 
justify the remedy. — M obdklj^ v. 
Jaruink (B. C.), 119291 4 D. L. R. 617 ; 
3 W. W. R. 96.— CAN. 


PART III. SECT. 28, SUB-SECT. 2.— 
C. (•) Hi. 

2269 1. Measure of damages— Mis- 
representation as to liaMlities of com- 
pany , ^ — SiSBONB t). Habsard (Alta.), 
119231 4 D. L. K. 186; [19231 3 

W. W. R. 105.— CAN. 


PART III. SECT. 23, SUB-SECT. 8.— 
D. (b). 

2331 ii. .! — Abpul Vahat), 
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BTC. V, nASANALM ATIIUIAI, KTC. 
(1925), I. Ii. R. 50 Boin. 229.— IND. 

2331 iii. .]— MoLbod e. 

Braxiuan TRAcrnoN Lioiit Sc Power 
Co., 11927) 2 D. L, 11. 875 ; 60 

O. L, H. 253.— CAN. 

2387 ill. Cancella- 

tion of resirictive endorsement by trans- 
feree ,] — Matiiicrs V. Hoyal Bank op 
Canada (1913), 29 O. h. H. 141; 4 
O. W. N. 1481.— CAN. 

PART III. SECT. 23, SUB-SECT. 4. 

2344 i. Inter sc -Transfer subject to 
understanding as to assets of company — 
Transferee bound,] — Re hobukckkb’s 
Ebtate, 11926) 1 D. L. 11. 665 ; 68 
N. S. R. 378.— CAN. 



0mm £847-^n8Bft. Ekoush and Smpibb Digsst Stjffibhknt. 


2847^ Add. Annotation: — Refd. 'Delavenne v. 
Broadburet, [1981] 1 Oh. 234. 

2889* For the paragraph in the original volume 
substitute the following paragraph : — 

Board equally divided.] — Under an art. 

equivalent to Table A, art. 22« the cxtrix. of 
a deceased member of a co. h^ the right to 
be registered as a member, subject to the 
directors* absolute discretionarv rkht to 
decline such registration. At a board meet* 
ing of the two directors to consider the 
extnx.*B application for registration, one 
director proposed So the other opposed 
reg^ration. The board being equally 
divided. So there being no casting vote, the 
proposal was not carried. So the secretary 
was instructed to write to the extrix.*s solrs. 
accordingly So to return all the documents, 
namely, a transfer by the extrix. to herself, 
certificates So registration fee: — Held: the 
board *8 right of declining registration reauired 
to be actively exercised by a vote of the ooard 
adhoct So the mere failure to pass the proposed 
resolution for registration was not a formal 
active exercise of the right to decline ; the 
extrix. *8 absolute right to registration there- 
fore remained intact, So the register must 
be rectified accordingly. — Re Hackney 
Pavilion, Ltd., [1924] 1 Oh. 276 ; 93 

L. J. Oh. 193 ; 130 L. T. 668. 

2427a. Party registered as executor — Subsequently 
' becoming owner — Duty of company to register 

without formality of travtsfer.]-— Pltf. was the 
exor. of a testator who died in 1928 possessed 
of four debentures in the deft. co. He gave 
the residue of his estate to pltf. So to his 
widow in equal shares. Pltf. in due course 
was registered witli the co. in his representa- 
tive capacity on production of the probate, 
A on a division of the estate later on he 
claimed to bo registered as owner, he having 
accepted the debentures as pait of his share. 
The CO. refused So required a transfer to be 
executed to himself under condition 4 en- 
dorsed. Pltf. refused to comply So com- 
menced this action, claiming a declaration 
that he was entitled to be registered as owner 
without any such formality as required : — 
Held : in the circumstances, the transfer 
asked by the co. was an idle formality. They 
were bound to register the person entitled, A 
had already registered pltf. in his representa- 
tive capacity So ought now to do so as owner. 
He was entitled to the declaration asked. — 


Edwabi>b V. Baksohes So Bapibe, Ltd. 
(1930), 143 L. T. 694. 

2452a. Ttansfer to diroctor of over* 

payments made to vendor by eompany.] — 
A partnership business was sold to a co. for 
a sum of money which was satisfied by an 
allotment to the vendors of a number of fully 
paid shares in the co. It was subsequently 
discovered that, owing to mistake in the 
valuation, the partners had been overpaid 
by the co., A, in order to adjust the matter, 
two of them, on behalf of themselves So their 
co-vendors, voluntarily transferred to the 
chairman of the board of directors of the co. 
8,000 shares upon trust to use or sell them 
for the benefit of the co. An action was 
commenced against the chairman of the 
board of directors A the co. in which the 
pltfs. claimed that he held the shares as 
trustee for the individual shareholders A in 
which they sought an injunction restraining 
him from voting, at any meeting of the co., 
as the holder of the shares: — Held: (1) on 
the evidence, the chairman of the board of 
directors held the shares, not for the benefit 
of the individual shareholders, but for the 
benefit of the co., A that he held them on 
trust, at his discretion, to sell them ; (2) the 
transfer did not offend against any principle 
laid down by any of the decided cases, A that 
the transaction was not made invalid by 
reason of the transfer having been made to 
a nominee on trusts which involved an 
obligation on the trustee to vote in respect 
of the shares as the co. might from time to 
time direct. — Kirby v, Wilkins, [1929] 2 Oh. 
444 ; 142 L. T. 16. 

2468. Add, AnnotcUiona : — ^Refd. I. B. Comrs. 
Allan (X925), 9 Tax Gas. 234 ; Royal Exchange 
Assce. v. Hope, [1928] Oh. 170. 

2475. Add. Annotation : — Apld. Delavenne v. 
Broadhurst, [1931] 1 Oh. 234. 

2528. Add. Annotations : — Dlstd. Re Park Wfiurd, 
[1926] Oh. 828. Retd. Lever Bros., Ltd. v. 
Bell, [1931] IJK:. B. 557. 

2578. Add. Annotation : — Retd. Shuttieworth v. 
Oox (Maidenhead) (1926), 43 T. L. B. 83. 

2580. Add. Annolation : — Dbtd. Shuttieworth v, 
Oox (Maidenliead) (1926), 43 T. L. R. 83. 

2585a. Article restricting right of transfer — Con* 
structlon.] — Arts, of assocn. restricting transfer 
of shares must be so construed as not un- 
reasonably to prevent shareholders from fairly 


PART III. SECT. 28, SUB-SEGT. 6.— 
B. U). 

b I. . 1 — A provlfliou In the charter 

of a 00 . incorporated under Ontario 
Oo8. Act. that ** the ahares of the oo. 
shall not be transferred without the 
oonsent of the board of dlreotors ” 
is valid. — Re Philups A I^a Paloma 
SWHKTS. Ltd. (1921). 66 D. L, H. 677 ; 
61 O. L. li. 126.--CAN. 


PART 111. SECT. 28, SUB-SECT. 6.— 
B. (b) ii. 

2878 iij .1— Re Phillips & 

La Paloma Swkbtb, Ltd. (1921), 
66 D. L. R. 677 ; 61 O. L. R. 125.— 

CAN. 


PART III. SECT. 23, SUB-SECT. 8.— 
A. (b). 

2428 11. .J— An agreement 

for the sale of shares does not imply 
a further agreement to have the trans- 
feree's name registered aa the holder. — 
DoMiNoo V. Db Souza (1928), 1. L.*R. 
60 All. 696,— IND. 


r I, Claim to rtffialration by 

assignee of insolvent member.] — The 
arts, of assoon. of a proprietajy co. 
provided that the regulations in Table 
A. in the Companies Act should not 
apply, but contained no transmission 
clause providing for the registration 
as a member of the oo. Of any person 
booombig entitled to shares in conse- 
queuoe of the insolvenoy of a member. 
The directors were given power in 
their disoi*etion to refuse to register the 
transfer of shares to any person they 
should not approve as transferee. On 
the Insolvenoy of one of the members 
the directors declined to register his 
assignee in Insolvency as a member In 
respect of the Insolvent's shares. The 
asagnoe applied to the ot. to order 
xectmeation of the register of membera 
by inserting therein nis name aa the 
holder ot the shares: — Held: the 
^plication must he refused. — Re W. A 
G. Dean Propristabt, Ltd. (1929), 
V. L. R. 140.— -AUS. 
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PART III. SECT. 23, SUB-SECT. 12.— 
A. 

2456 i. Loss of right to impeach — 
Transfer acted on by parties tt company.] 
— ^Wajrakui, Ltd. v. Cleave, 119261 
N. Z. L. R. 624.— N.2, 


PART III. SECT. 23. Sl]^-8E0T. 14.— 


2681 1. Contract for sale of shares^ 
Before presenlaHoin of petUion — Wheiher 
wnd.] — ^A share being a jus in personam, 
the mere fact thift liquidation has 
intervened cannot, in the absence of a 
clear agreement to that efleot, prevent 
enforcement of a purchase of aharaa 
oonoludod at a prior date, the pur- 
chaser taking the ehaaoe of any 
depieoiatlon m market value mean- 
while.— UmoN SHARK AamNor Liqui- 
dators e, Hatton, (1827J App. D. 
840.— S. AF. 
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45 reasonably exercising their powers as 
members of iho co. 

Testator appointed his wife, a son, 4; two 
other persons exors. & trustees of his will, 
whereby he bequeathed his residuary estate 
to the trustees on trust to sell & convert & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
son, 45 as to the remaining two-thirds for the 
other children of testator alive at testator’s 
death. The residue included shares in the 
CO., some in testator’s name, the remainder 
in the name of another as his nominee or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be registerea in their own names 
without qualification, as the arts, of the co. 
disqualified transferees fi*om receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will ; 
& in order to vest the shares jointly in them 
& him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
ai*ticles applied : — Held : the transfer could 
be justified under the arts. — Re Hobson, 
Houghton & Co., [1929] 1 Oh. 300 ; 98 
L. J. Ch. HO ; 140 L. T. 490. 

2585b. — ^ Right to transfer to another 

member of company. — Certain sliareholdera 
in a private co. commenced an action to 
restrain certa-in members of the co. from 
transferring shares otherwise than in accord- 
ance with the arts, of assocn. The sub- 
stantial question, which came before the ct. 
upon motion, was whether one member was 
entitled, under the articles, to transfer shares 
to another member. The makri^al articles 
were as follows : — 

Art. 6 ; “ The directors may in their 
absolute & uncontrolled discretion refuse to 
register any proposed transfer of shares, 4c 
clause 20 of Table A shall be modified 
accordingly. No shares .shall in any circum- 
stances be transferred to any infant, bkpt., 
or person of unsound mind. Save as hereby 
otherwise provided, no share shall be trans- 
ferred to any person who is not a member of 
the co. so long as any member or failing such 
member any person selected by the directors 
is willing to purchase the same at the fair 
value whi5h shall be determined as herein- 
after provided.” Art. 6 : ‘‘ In order to 

ascertain whether any member or peison 
selected as aforesaid is willing to purchase a 
share at the fair value, the person whether a 
member of the co. or not proposing to 
transfer the same, hereinafter called * the 
retiring member,’ shall give notice in writing, 
hereinafter described as a * sale notitje,* to 
the co, that he desires to sell the same, & 
until otherwise determined by the co. in 
general meeting the same shall bo offered 
among the holders of ordinary shares in 
proportion as near as may bo to their existing 
holdings thereof and any not accepted by 
them shall be offered to such other persons 

PART 111. SECT. 23. 6I7B*BE0T. 15.— 

A. (A L 

•a. Purchtm in naantt of infant — 

Whether complete qifi of chorea to infant.} 

— lather pnrehaBed, with his own 
lands, shares in a co. in name ol his 
son, tbenapnpiL The son’s name was 
entoiad in the co. 's register as proprietor 


as the directors shall determine. Such notice 
shall constitute the oo* the agent of tho 
retiring member for the sale of such shares 
to any member of the co. or a person selected 
as aforesaid at the fair value. No sale notice 
shall bo withdrawn except with tho sanction 
of the directors ” ; — Held : there was nothing 
in the language of arts. 5 4: 6 which gave rise 
to the necessity of implying any restriction 
upon the right of a member of the company 
to transfer shares therein to another member. 
— Dbiavknnh V. Broadhubst, [3931] 1 Oh. 
284 ; 100 L. J. Oh. 112 ; 144 L. T. 342. 

2637. Add. Annotedion : — Refd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

2646. Add. Annotedion : — ^Refd. Ellis Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 451. 

2658. Add. AnnoiatiMi : — Refd. Weld v. Petro, 
[1929] 1 Oh. 33. 

2667a. What amounts to sale.] — Stock 

transferred as a security for a fioating balance, 
&> under an agreement to continue it trans- 
ferred & ro-transferred by & to tlie creditor 
by way of loan : — Held : a sale . — Ex p. 
Dennison (1797), 3 Ves. 652 ; ,30 B. R. 1152, 
L. 0. 

Annoiaiion: — ApW. Langlon v. Walto (1868), L. U. 6 Eq. 

165. 

2669. Add. Annotedion : — ^Reld. Ellis Trustee v. 
Dixon-Johnson, [1924] 2 Oh. 461. 

2689a. Whether mortgagee bound to obtain 

best price.] — Semhle : a mtgee. of sliares is not 
bound to watch tli(3 market so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourablo opportunity 
lose his right to prove against the estate of 
the mtgor . — Re MuMuhdo, Pknfirld v. 
McMurdo, [1002] 2 Oh. 684 ; 71 L. J. Oh. 
001 ; 86 L. T. 814 ; 60 W. li. 644, 0. A. 

2604. Add, Annotation : — Apld. Wold v. Petre, 
[1929] 1 Oh. 33. 

2708a. No lien conferred by articles of associa- 

tion.] — ^Bye-laws of applt. bank, made under 
its Act of incorporation, provided : (44.) 

” the directors may decline to register any 
transfer of a sliaro made by a shareholder 
who is indebt(‘d to the bank ” ; (67.) ” the 
directors may deduct from tlie dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise,” In Nov. 1924, the regiwleriid 
holder of two shares assigned them in writing 
to resp. as security for money due; he 
exe<mted no tranHfer but deposittul the share 
certificate with resp. In May 1925, tlie bank, 
which htui no notice of the assignment, 
obtained judgment against tlie sliareholdor 
for money due from 3)im, & seized tho sliares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave tlifj bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution. — 
Bank op N. T. Bu'iTEitrxEiiD A; Son, Jti'd. v. 

PART III. SECT. 24, SUB-SECT. 6. 

2645 i. Whether gift complete .] — 
Gifts of rrfiaren : — Held : not cr>cripleto 
until at least tho transfesrs wore haiided 
to the respective transferees. — Com- 
missioner OF Stamps v. Todi>, fl924] 
N, Z. L. H. 345.— N.Z. 


of the sbaree. Sc dividend warrants in 
respect of them were issued in name of 
the eon r — Held ; the ^t of the shares 
had been completed by the retention 
of ^e son’s name in tne co.’s register 
after his attainment of minority. — 
Inland Rrvrnub Comrs. v. Wilson, 
Ud37J S. C. 733.— SCOT. 
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Golinskt, [1926] A. 0. 733 ; 96 L. J. P. O. 
162; 136 L. T. 684, P. 0. 

2705. Add. AnnotaUon : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

2706. Add, Annotation : — Aa to (1) Dlstd. Kirby v, 
Wilkins, [1929] 2 Ch. 444. 

2707. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

2715. Add, Annotation : — ^Expid. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

2766. Add. Annotation : — ^Distd. Re Bnrradon & 
Ooxlodge Coal Co., Martin’s Bank v. The Co. 
(1980), 23 B. W. C. C. 7. 

2708. Add. Annotation: — Reid. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

279Sa. For what amount— Shares reissued.] — 

(1) Where a co. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment 
of moneys due on allotment & calls, & the 
arts, provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls OP other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bkpey. of the ex-, 
shareholder is only entitled to prove for the 
actual loss suffered, that is the difference 
between the amount received on the reallot- 
, ment of the forfeited shares & tlie amount 
due at the date of the forfeiture. 

(2) Any payment of t.ie uncalled capital 
by the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares & release him pro tanto in respect of 
the d^ages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— Re Bot.ton, jEx p. North British Arti- 
ficial Silk, Ltd., [1930] 2 Ch. 48; 99 
L. J. Ch. 209 ; 143 L. T. 426 ; [1929] B. & 
C. H. 141. 

2799. Add. Annoiaiion : — Held. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1920), 95 L. J. Ch. 487. 

2820a. .] — Re Bolton, Rx p. North 

British Artificial Silk, Ltd., No. 2798a, 
ante, 

2821. Add. Annotation : — Consd. Re Bolton, Ex p. 
Noiih British Artificial Silk, Ltd,, [1930] 2 
Ch. 48. 

2822. Add. Annotation :■ —Apld, Re Bolton, Ex p. 
North British Artificifd Silk, Ltd., [1930] 2 
(]h. 48. 

2850. Add Citation : — 13 Mans. 310. 

2854. Add, Annotation : — Raid. Neuschild i*. 
British Equatorial Oil Co., [1926] Ch. 346. 

2856. Add. Annoiaiion Ae to (3) Reid. Kerr v. 
Marine Products (1928), 44 T. L. R. 292. 


2879a. •] — (1) A private po. was governed 

partly by special arte. & partly by Table A. 
.Table A, art. 70, fibied the qu^ifleation of a 
director as ** the holding of at least one 
share.” Special art. 20 empowered the 
directors to appoint any other ” qualified 
person ” either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were reratered on the following Monday : — 
Held : though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not ” qualified 
persons ” before actual registration, & theu* 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, part of the business 
of which notice was given was the election 
of a director in his place. The retiring 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, &; the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, So Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-electiqn was put 
So lost, So another shareholder was proposed 
So elected in his place ; — Held : as the 
adjourned meeting wasmercljr a continuation 
of the original meeting at which the question 
of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, So Table A, art. 82, had no 
application. (3) Scmble : Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation So the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting. — Spencer v. 
Kennedy, [1926] Ch. 125 ; 95 L. J. Oh. 240 ; 
134 L. T. 691. 

Annotation : — As to (3) Dbtd. Holt v. Cattcrall (1931), 47 
T. L. R. 332. (I am not satlBiled that Mr. Justice 
Astbury, by hlB remarkn at p. 135, meant to say anythiner 
of tho kind, per Maugham, J.) 

2889. Anyiotations : — For ” Howard v. Sadler, 
[1896] 1 Q. B. 1 ” read ” Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2895a. ’Transfers of shares passed before election — 
Transfers not registered until after election.] — 

Spencer v. Kf.nnedy, No. 2879a, ante. 

2922. Add. Annoiaiion : — Refd. Biddulph So Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 670. 

2944. Add. Annotations : — Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853 ; Re Etic, 
[1928] Ch, 861. 

2965a. Remuneration not authorised by genera 
meeting.] — Pltf. was a director of deft, co., 


PART III. SECT. 26, SUB-SECT. 1.— C. 

sb. Fratuiulent cancellation by coni’ 
pany — Bar to action — Laches. 

TBBSON V. VtTLOAN IRON WORKS, LTD. 
(B. O.). 11929] 4 D. L. R. 508; on 
ajipeaL imO] 1 W. W. R. 640 ; 2 

1>. L. R. 961 ; 42 B. C. R. 300.— CAN, 

PART 111. SECT. 87. SUB-SECT. 5.— A. 

in 1. PUaof limitation.] — Habib 

HouJi V. Standard Aluminium Sl 
Brass Works, Ltd. (1925),. 1. L. B. 
49 Bom. 716.— IND, 


PART 111. SECT. 88, SUB-SECT. 1.— D. 

0. Add “wWed. 38 O. L. R. 414; 
33 D. L. R. 487.” 


PART III. SECT. 88, SUB-SECT. 8.— A. 
A. Add ” varied, 0 A. R. 620.” 

PART III. SECT. 28, BUB-SECT. 2.— B. 

td. Shares not required to be held in 
oum right — How far beneficial ownership 
necefsary — Effect of bankruptcy .] — ^An 
iMol vent, who is re^ter^ as a member 
® oo- In respect of shares therein, is 
the holder of the shares &; is the person 
who must be taken to be roferrea to In 
an agreement or an art. which declares 
the tenure of the manasinx director 
to depend on , his being the ** holder 
of shares.” In this respect there is 
a (Wtinotion between tho words 
* holder ** & “ holder In his own right.” 

18 


— Re Camberwell Motors Ptt., Ltd., 
11926] V. L. R. 539 ; (1926] Argus L. R. 
421.— AUS. « 

PART III. SECT. 28, SUB-SECT. 8.— A. 

295S li, Director acHna a 

secretaryAreewurer.] — Held : Ck>8. Act, 
R. S. A., 1922 ( 0 . 166), Table A, art. 64. 
did not do^l with the remuneration of 
a secretary-treasurer, performed by 
one who waa also a director. — ^Ander- 
son V. Herbert Paint 9c, Varnish 
Co.. Ltd. (AlU.), (1927] 3 W. W. R. 
809,— CAN. 

2958 Ui. OrtduUy—Not b 

xoay of remuneration for services .] — 
Bye-laws passed by the directors of 
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which had adopted Table A with some modi- 
dcations, & at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. “ overseas director ** at a 
salary of £1 ,800 a year. Pltf. proceeded o ver- 
seas & performed his duties under the 
agreement till differences arose & he resigned. 
In an action by pltf. for salary due under the 
agreement : — Held : the agreement was ultra 
vires the board, & since pltf.’s remuneration 
had never been determined by the co. in 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the CO. on their counterclaim the money 
paid to him under the agreement. — Kerb v» 
Marine Products, I/td. (1928), 44 T. L, R. 
292. 

2977. Add, Annotation : — Refd. Cotter v. National 
Union of Seamen, [1920] 2 Ch. 68. 

3014. Add, Annotation : — ^Dlstd. Williams v. 

Barton, [1927] 2 Ch. 9. 

3038. Add, Annotation : — Consd. British America 
Nickel Corpn. v, O’Brien, [1927] A. C. 369. 

3055a. Tranfer to director of overpayments 

made to vendor by company — Discretionary 
trust for sale.] —Kirby v. Wilkins, No. 2462a, 
ante, 

3059. Add, Annotation : — Apld. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

3059a. •] — (1) The manner in which the 

work of a CO. is to be distributed between the 
board of directors & the staff is a business 


matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
managers, the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a CO., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances A consistently with the arts, 
of assocn., distributed between the directors 
& the other officials of the co. 

(3) In discharging those duties, a director 

(a) must act honestly, (5) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & experience ; in other 
words, he is not liable for mere errors of 
jud^ont ; (d) ho is not bound to give 

continuous attention to the affairs of his co. ; 
his duties arc of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
apx)ointod, dc though not bound to attend 
all such meetings be ought to attend them 
when reasonably able to do so ; ds (e) in 
respect of all duties which, having regard to 
the exigencies of business & the a^. of 
assocn., may proi)erly be left to some other 


deft. CO.. Sc said to have been condrmed 
by the snareholders at a Bpecial gonoral 
mooting, providing for the trannfer by 
deft>. 00 . to the three individual delta, 
of shores in another co. as remuneration 
for past sorvioes as directors & officers, 
were attacked In this action by sbare- 
holders in deft. co. : — Held : there was 
no OCTooment binding on deft. co. to 
pay for the services rendered by the 
co-defts. & the payments provided for 
in the bye-laws must ho treated as 
gratuities. — Lumbers v. Fretz, 11929] 
1 D. L. R. 51 ; 03 O. L. R. 190.— CAN. 

PART III. SECT. 28. SUB-SECT. 3.— 
B. (a). 

o i. Services rc^uirinp expert <fr 
technical knowledge.} — Where the sor- 
vioes of a director did not fall within 
the scope of the ordinary unpaid duties 
of director, but were of a hlgidy 
tcclmical character, & the proper con - 
duct of the business required expert & 
toolmical knowledge which It was not 
easy to obtain : — Held : ho was en- 
titled to a reasonable remuneration for 
such services. — D urost v. Home- 
Mixed Ii'ebtilizkrs, Ltd., [10241 4 
D. L. R. 241 ; 61 N. B. II. 357.— CAN. 

PART III. SECT. 28. SUB-SECT. 3.— 
B. (d). 

1 1. .] — Two of the directors 

of an Alberta co. who, at the time in 
question, owned in the aggregate all 
but 40 of its 1,000 Issued shares, & 
who managed its business virtnally 
as a partnership, agreed to, Sc did, pay 
themaelres a bonus, in cash Sc in shares 
owned by the co., as extra remuneration 
for their servloes. Under the arts, of 
assocn. the bonuses In question could 
have been authorised by the directorH 
of the co. The only remaining 
director on learning of the arrangement 
approved of it ; Sc it appeared that all 
the shareholders had been willing that 
all the business of the co. should he 
carried on by said two directors without 
consultation with the HhareholderB. 
The payment of the bonuses w'os not, 
however, aiithoriseil at a diri*ctorB* 


meeting or by a resolution signed by 
the directors ; nor w'as any share- 
hold<'rt)- meeting hold to pass on It, Sc 
it was not proven that both of the two 
renuilniiUT shareholders other than the 
dlrebt-ors had individually asBontod 
thereto. .S'libseiraently under an agree- 
incnt to which the co. was a party, 
deft. O., ono of said two dlrec1;orH, 
Hold ills shares to the other at an agreed 
valuation based on the aHHUinptJoii 
that the bonuHos had been legally naid. 
In an action by the co. to coini>el the 
return (jf the sharoH received by O. 
as such bonus or for damages In lieu 
theniof ; — Held : in the absenc-e <»f a 
directors’ mooting or resolution slglusd 
by tlio directors, the payment of the 
bonuses was invalid. Sc. tho co. was 
entitled to judgment. — G ray & Farr, 
Ltd. V. CARL1I.E, (19311 2 W. W. R. 
52G ; 3 D. L. R. 78.5.-^AN. 


PART III. SECT. 28, SUB-SECT. 3.— C. 

3019 i. Add “ varied, [1902] A. C. 83.*’ 

PART 111. SECT. 28, BUB-SEOT. 4 .— A. 

3028 1. Right to act as director— Attend- 
ance of meetings — Conviction for criminal 
offence.} — Boak v. Woods, [1926J 1 
D. L. R. 1 180 ; 36 B. C. R. 456.— CAN. 

8029 1. Right to at^ as director — Right 
to iniunction.} — An injuuction may be 
granted on the application of a director 
rostralniug pltf. ’a co-directors from 
wrongfully excluding him from act- 
ing as a director. — S abat Ohandra 
Cilakkavarti V. Tarad Cuakdra 
Cratterjee (1924), I. L. R, 61 Calc. 
916.— IND. 


PART III. SECT. 28, SUB-SECT. 4 .— B. 

3039 11. .1— li., in hlfl lifetime, 

while aetiiigin the capacity of managing 
director m a Joint stock co., used 
moneys of the co. in commercial 
adventures Sc other Invostments for 
his personal gain & profit. After H.’s 
death his exowi. paid bock to the co. 
the principal money so nsed, but 
declined to account for the profits 
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which R. liad derived from the use 
thereof : — Hehl : os R, was to be 
regarded os a trustee of the co.'s 
moneys, his executors wore liable to 
the co. in respect of such profits, which, 
or the equivalent Interest, must bo 
paid over to the co. — Rogers Hard- 
ware Co. V. Ruqers (P. K. I.) (1913), 
12 E. L. R. 493 ; 10 D. L. U. 

841.— CAN. 

3039 iii. Shares acquired in new 

company by shareholder director — Raid 
for out of asRcta of old company in 
liquidation.} — CffANDhER Sc Massey v . 
Irish (1911), 20 O. W. li, 649; 3 
O. W. N. 383 ; 25 O. L. R. 211.— CAN. 

a 1. - .l—l’LAiN, Ltd. 

r . KENTjfiY & Royal Trust Oo., (1931 1 
1 D. L. R. 468 ; affd., 11931] 2 D. L. H. 
801.— CAN. 

d 1. .]— Pltf., who 

was a director Sc vice-president of deft, 
co.. acted as Its solr., although not 
formally appointed as snoh, in a great 
ntirnhor of matters. Sc was consulted, 
& his advice sought, by bis co-directors 
&; the offleors of the co. His co 
directors were aware of his so acting. 
Sc he was paid substantial amounts on 
account of the legal services rendered 
from time to time. Ho sued on an 
account ff>r legal services rendered : — 
HeM : he could not recover ; his 
position as director of the co. incapaci- 
tated him from cnguglng as Its solr.*— 
(Jape Bbetov Cold Storage Co., 
Ltd. V. UowLiNOH 11929] 3 1). L. R. 
.077; 8. C. R. 000; revg., (1920] 2 
D. L. It. 019 ; GO N. 8. R. 460.— CAN. 

PART III. SECT. 28 . SUB-SECT. 4 ,— 0 . 

3058 I. Reasonable diligence.} — 

In discharging his duties, a director 
must act honestly Sc must exercise such 
degree of skill Sc diligence as would 
amount to the reasonable care which 
an ordinary man might be expeclad 
to take in the circumstances In his own 
behalf.— Covi.VD Nakayan v , Rano- 
NATH OoPAL (1929), I. L. U. 54 Rom. 
226.— IND. 





ESiroijffis AND Empire 

ofSeial, be i8» in the absence of grotmds for 
suspicion, justified in trusting that official 
to perform such duties honestly. 

(4) A director who signs a cheque that 
appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purMse, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before him for shpature in the regular way, 
having regard to the usual practice of the co. 

A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed bv him, he should 
satisfy himself that a resolution has been 
passed by the board, or committee of the 
board, as the case may be, authorising the 
signatui^e of the cheque ; & whore a cheque 
has to be signed between meeting, he should 
obtain the confirmation of the board subse> 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous ch6<]^ues to an aggre^te amount, 
but a proper list of the individual cheques, < 
mentioning the payee Sn the amount of each,, 
should be read out at the board or committee 
meeting Sn subsequently transcribed into the 
minutes of the meeting. 

(6) It is the duty of each director to see 
that the oo.’s moneys are from time to time 
in a proper state of in\ )Btment, except so 
far as the arts, of assocn. may justify him in j 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to their shareholders, & 
before recommending a dividend, directors 
should have a complete Sd detailed list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 
worthy. 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would bo impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s stockbrokers, however respect- 
able Jfc responsible they may be, are not proper 
persons to have the custody of its securities 
except on such occasions when, for short 
periods, seciirities must of neoesrity be left 
with them ; but immediately such necessity 
ceases the securities should be lodged in the 
co.’s strong room or with its bank, or placed 
in other proper So usual safe keeping. 

(9) A dir^tor is not respoomble for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 
provmg that he has done so lies upon the 
Uquidator who alleges it. 

Art. 160 of the co.’s arts. ‘ of assocn. 
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provided {inter alia) that none of the directors, 
auditors, secretory or oldier officers for the 
iAmo being of the co. should be answerable 
for any loss, misfortune, or damage whieh 
might happbn in the execution of their 
respective offices or trusts, or in relation 
thereto, unless the same should happen by 
or through their own wilful negleot or 
default respectively t — HM: (10) an act, 
or an omisi^n to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing So intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty. So there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he xnows that he 
is committijig, So intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11 ) the 
immunity afforded by art. 150 was one of 
the terms upon which the directors held 
office in the co., So availed them as much on 
a misfeasance summons by the Official 
Receiver under 1008 Act, s. 215, as it would 
have done in an action by the co. against 
them for negligence ; (12) upon the evidence 
& in accordance with the principles enim- 
ciated above, none of the resp. directors, 
other than the managing director, was liable. 

(18) The measure of the auditor’s re- 
sponsibility depends upon the terms of his 
engagement. There may be a special con- 
tract defining the duties So liabilities of the 
auditors. If there is, then that contract 
governs the question. The arts, will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not w say that auditors can set aside a 
statutory obligation. No agreement or art. 
of assocn. can remove an imperative or 
statute^ duty. 

(14) Sect. Il3 does not lay down a ri^d 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given So explanations furnished 
to them, 80 tliat there is abundant scope for 
discretion. Art. 150 is not in conflict with 
the sect. The onus lies upon the auditors, 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for ai^ consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

U^) An auditor is not justified in omitting 
to make personal inspection of securities 
that are m the cu8t<Kly of a person or 
co. with whom it is not proper that they 
should bo left, whenever such personal 
inspection is practicable. 

(10) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requirement is 
not complied with, to report the fact to the 
shareholders. So this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securities are in the poesession 
of a particular co., firm, or person unless the 
oo., etc., is trustworthy, or, as it is sometimes 
put, respectable, So further is one that in the 
ordinary course of business keeps securities 
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for ite ciutioiners. In itll these oases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., Ss accepted 
from time to time the oertiflcate of the 
brokers that they held large blocks of such 
securities, Ss did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholdeL*s : — 
Held: (17) they committed a breach of duty « 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their duty 
to the CO., such negligence was not wUful, & 
art. 1 60 applied to exonerate thorn from liability. 

Where the auditors after a full investi- 
gation in which they were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of money left in the hands of the co.’s 
stookbrokers & lent to the general manager 
of the CO. as “ Tx>aas at call or short notice,” 
“ Loans ** or ” Cash at hand & in bank ’* ; 
(6) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 
purchases, on behalf of the co., immediately 
before the close of the eo.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of the co. & were sold 
immediately the now financial year had 
opened: — Held: (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 Is a procedure sect, only & 
creates no new or additional liability 
City Equitable Fire Insurance Co., Ltd., 
[1925] 1 Oh. 407 ; 94 L. J. Ch. 445 ; 133 
L. T, 620 ; 40 T. L. B. 863 ; B. & 0. B. 

109, 0. A. 

Annotatioivi : — Js to (10) DiStd. Kc City of Loudoit Iiiwe. 
(1926), 41 T. L. R. 521. Confd. He Muntou, Miint«m v. 
West, ri927] 1 Ch.262; JRcWlmlHor Steam Coal Co. (lOOi:-. 
Ltd.. 11921)] 1 Ch. 151 ; lie Vlckory, Vickiiy r. Hleplu-uh, 
[1931] 1 Ch. 572. 

3060a. .] — Re City Equitable 

Fire Insurance Co., Ltd., No. 3069a, ante, 

3062. Add, Annotation : — Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3063a. Proper & honest performance of 

duties.] — Re Oity Equitable Fire Insur- 
ance Co., Ltd., No. 3059a, a?ifc. 

3063b. Reliance on chairman — Accuracy of 

balance-sheet.] — Re City Equitable Fire 
Insurance Co., Ltd., No. 3059a, arde. 

3068. For “ Signature of cheques to com- 


pany’s projudioe read ** ~ Signature of 
cheques — ^To company’s prejudice.” 

3068a* .] — Re Omr Equitable Fire 

Insurance Oo., Ltd,, No. 3059a, ante, 

3071. Add, Annotation : — Refd. Re Oity Equitable 
Fire Insce., [1926] Ch. 407. 

3077. Add, Citation : — previous proceedingSf auh 
nom. Re South Essex Gas Light & Ooee 
CO,, Ha p. Steabs (1859), John. 480. 

3092a. Act by two directors for benefit of one 

— No right to contribution.] — Whore two 
directors of a limited co. loin in signing a 
cheque whereby a part of the co.’s funds is 
used for a purpose not authorised by the 
arts, of assocn. & one of the directors is sub- 
sequently compelled to replace the money so 
used, he cannot recover contribution from 
the other if the money has been applied for 
the sole benefit of the director claiming con- 
tribution, even if the other director has 
assented to its being so used. — Walsh v, 
Bardsley (1931), 47 T. L. R. 604. 

3i05a. Payment of rates due from company — 
Right to stand in place of overseers.] — The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates duo from the co. before the 
date of the liquidation: — Held: (1) he was 
entitled to stand in the place of the creditor, 
to use all remedies, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor for the loss sus- 
tained ; (2) in so far as the payment by the 
surety was made in respect of rates that 
became due At payable within twelve months 
before the date of t he conunencoment/ of the 
liquidation, it would rank in priority of pay- 
ment to the other debts of the co., by vii*tue 
of 1908 Act, s. 209. -~Rr Lamplitgh Iron Ore 
Co., [1927] I Ch. 308 ; 90 L. .1. Oh. 177 ; 13(1 
L. T. 601 ; [1G27J B. A 0. B. fil. 

3109. Add. Annotations ;--Refd. British Insulated 
A TTelsby Cables v. Atherton, [1920] A. 0. 205 ; 
He Golonib A I’orter Ac Co.’b Arbitration 
(1931), 141 L. T. 583. 

3109a. .] — Re City Equitable Fhie 

Insurance Co., Tyro., No. 3059a, ante, 

3126a. Adoption of balance sheet — Including 
directors* fees.]— Balance shoots including 
fees due to directors, & signed by dh’ectors 
]>ursuant to Cos. Act, 1908, s. 113, are not 
acknowledgments of those foes within Statute 
of Frauds Amendment Act, 1828 (c. 14). 


3062 i. Standard of dUgence — Reliance 
an eoTHpani/’s officials — Where no around 
for suspicion — Examination of com’ 
panv*a books.] — R* Logan (H. J.) Co. 
(Oat.), [19261 2 D. L. R. 946 ; 7 

O. B. R. 326.— CAN. 

t. Add varied. 38 O. L. R. 414 ; 33 
D. L. R. 487.*’ 


PART III. SECT. 28, SUB-SECT. 4.— D. 

8076 i, kfapacUv to contract — Qeneral 
rate, 1— A direotor has a riirht to con- 
tiaot with the co. subject to certain 
quallflcatlona involTlng cases of luls- 
repfesentatton, bad faith or secret 
profits, ic not where ordinary relation 
of employor A employee onst. The 
ordinary objections to such contracts 
do not apply whoro all the shareholders 
were dlr^tors. as no queetion can arise 
as to directors projiiolclnE the ri«rhts 
of the shareholders.— D ubost v, Homk- 
hfoom Pebtiuzbiis, Ltd.. tl9241 4 
D. L. R. 241 ; 61 N. B. R. 867 .—CAN. 


3076 ill. .1 - - Canadian 

Guakantkb Tuust Co. Young, 
[1931] 3 D. L. R. 619.— CAN. 

PART III. SECT. 28, SUB-SECT. 5.— A. 

3116 I. Exercise of vuuMsrs — Control 
by members .] — The directors of a co, 
constitute its sovarulnflr Be mana^ng 
body, & exGodt to the extent that tholr 
powers are expressly restricted by 
Btatnte or the arts, of assocn. or other- 
wise, they possess authority to exercise 
all the powers of the co., subject to 
the control of the sbarebolclers. — Mid- 
Wbst Collibriiw, Ltd. v. McEwk.v- 
[1925] 2 D. L. f{. 629.— CAN. 


PART III.* SECT. 28, SUB>SECT. 6.— 
C. (a). 

d i. S. P. Re Pacific Coast Coal 
Mine^ Ltd. & Hodueh (B. C.). [19261 
4 D. t. R. 769 ; 11926J 8 W. W. U. 
378.— CAN. 

st. Conlract not authorised by all 
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dinctors.] — Where L., a director of 
deft. CO., purporting to oc.t on behalf 
of the CO., agreed with plif. to enter 
Into a lease, & the directors neither 
authorised L. to enter Into the agree- 
ment nor expressly ratCfled his action : 
— Held : the oo. was not bound by the 
iigroeiiiont. — Lkgo & Co. V. Prkmu&r 
Tohagoo Co., [1926] App. D. 132.— 
S. AF. 


PART 111. SECT. 28, SUB-SECT. 5.— 
0, (d). 

81821. Necessary fomudiiics.l'^Whore 
the directors of a oo. had power to 
borrow Be mortgage : — HeM : iho 
T>roHldent & managlrtg director were, 
by v'lrtiie of their offices, pritnd facie 
proper offloorsi t/> exeenUj mtges., & the 
nitfm., which had the corjiaion seal of 
the oo. attaclied, & was executed by 
the president A managing director, was 
properly executed, — Canadian Bank 
OF CoiOfSBOK V. SMrrii (1911). 17 
W. L. R. 136 ; 3 Alta. L. E. 299.-^AN. 



ChuM B188ft— 8KL6. Emolish and Empibe 

Alter an order for the compulsory winding 
up of the CO. appct. put in a proof for £960 
in respect of directors* fees. The liquidator 
rejected the proof to the extent of £360, 
allowing only £600 on the ground that all 
directors* fees which had accrued duo more 
than six years before the date of the winding- 
im order were barred by Stat. Limitations. 
The directors* fees due to appct. appeared 
from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £360 might be reversed, & 
that the proof might be allowed in the full 
sum of £960 : — Held : (1 ) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors’ fees, does not bind the cq. to pay 
those foes ; (2) a 'balance-sheet so adopted ^ 
signed by directors pursuant to Cos. Act, 
1908, H. 113, is not a written promise by the 
eo, or its agents to pay the directors* fees. — 
He Coliseum (Bakrow), Ltd., [1930] 2 Ch. 
44; 99 L. J. Ch. 423 ; 143 L. T. 423 ; [1929- 
30] B. & C. B. 218. 

8127a. — Deleration of duty.] — Re City Equit- 

able Fire Insurance Co., Ltd., No. 3069a, ! 
ante. 

8128a. Safe custody of company’s securities — 
Delegation of duty — Securities with company’s 
* stockbrokers ,] — He Orry Equitable Fire 
Insurance Co., Ijtd., No. 3059a, ante. 

3157a. — — Presumption of authority.] — Pltfs. 
were a firm of fi^it brokers. Defts. & the P. 
Co. were two cos. engaged in the fruit trade. 
M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to “ delegate any of the powers 
for the time being vested in the directors.” 
The arts, also incorporated Table A. M. 
purported to make on behalf of dedts. an 
agreement with pltfs. tliat in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. should have the right to sell 
on oominission all the fruit imported both by 
defts. & the P. Co., & tliat pltfs. should bo 
entitled to retain the proceeds of sale of defts.* 
fruit as well as of that of the P, Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 
requiilng confirmation of the agreement by 
deft, co., the secretary of defts. wrote a letter 
purporting to confirm the agreement on behalf 
of defts., Ai pltfs., treating that as a sufficient 
cozffirmation, made the advance. The 
secretary had no authority to give such con- 
firmation. Defts. subsequently repudiated 
the agreement as made without their 
authority. At the time that they made the 
advance pltfs. had no knowledge of the 


I Digest Sitpplement. 

terms of defts.* arts, or that they incorporated 
Table A : — Held : whether the agreement 
was to be treated as having been made by 
M. as an ordinary “ director ** of deft, co., 
or by the secretary as “ agent,** or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not Know of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to* apply the money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
I - not have been entitled to assume that it had 
been exercised in favour of M, or the secretary 
to any greater extent than was to be inferred 
from the {positions which M. & the secretary 
respectively occupied or were held out by the 
CO. as occupying. — H oughton & Co. v, 
Not)iard, Lowe & Wills, [1927] 1 K. B. 
246 ; 96 1.. J. K. B. 25 ; 136 L. T. 140, C. A. ; 
. affd. on other grounds^ [1928] A. C. 1, if. L. 

AnnotcUions : — As to (1 ) Consd. Krodltbarik (^aMscI G. m. b. H. 
V. Scheukew, riU27] 1 K. B. 820. Reid. (Liver- 

pool) i\ Barclays Bauk (1027), 137 L. T. 443; Newsholme 
t). Road TruQBport & General Insoo.. [1920] 2 K. B. 356. 

3160. Add. Annotation: — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

3160a. .]—A co. is bound in a matter intra 

vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is intra vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. — Parker & Cooper, 
Ltd. V. Heading, [1920] Ch. 975 ; 96 L. J. Ch. 
23; 136 L. T. 117. 

3162. Add. Annotaiion : — Consd. British America 
Nickel Corpn. v. 0*Brien, [1927] A. C. 369. 

3166. Add. Annotation : — ^Distd. Watson v. Davies, 
[1931] 1 Ch. 455. 

3201. Add. Annotation : — ^Refd. lie Etic, [1928] 
Ch. 861. 

3216. Add. Annotation : — Reid. Parker & Cooper 
V. Reading, [1926] Ch. 975. 


3132 ii. .] — Where a mtge by 

a oo. had the seal of the oo. affixed lii 
the presence of two dlreotors, one of 
whom was. the sooretary, & of M., 
assistant secretary, there being no 
appointment proved anthorising M. 
as an assistant secretary, or otherwise, 
to sign the mtge., or authentloate tho 
afflxuur of the seal: — Sevthle: tho 
exooation was bad. — ^I nnes & OiUFFrm 
V. CaMEHON VALI.KT Lanu Oo. (B. C.), 
11919) 1 W. W. R. 752.— CAN. 


8188 i. Morloage to directors .] — Set 
aside at instonoe of simple contract 
oredltora of tho oo. — Northern 
Klroiuio 9l MANurACTcrauNQ Co.. Ltd. 


t>. Cordova Mi.ves. Ltd. (1914), 31 
O. L, R. 221 ; Q O. W. N. 210.— CAN. 

3183 ii. .1 — Gkernbtreet v. 

Paris Hydkauuc Co. (1874), 21 Or. 
229.— CAN. 

PART III. SECT. 28, SUB-SECT. 5.— 
C. (e). 

f. Add “ varied. 9 A. R. 620.** 

PART III. SECT, 28, SUB-SECT. 5.— E. 

jf L JUuat he with full knowledge 

of IftmaacNoa.) — Hindust.vn Assur- 
ance & MuTUAii Bknktit Society, 
Ltd., -Lahore v. Khamu Bank, Ltd., 
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Gujiianwala (1927), I. R. 9 Lah. 
360.— IND. , 

d i. .] — Davison v. viokery’8 

Motors, Ltd. (1925), 37 C. L. R. 1.— 

AUS. 

PART HI. SECT. 28, SUB-SECT. 6.— 
C. (b). 

tm. Commtssiou.l — Cos. Act, 1008, 
8. 67, docs not authorise the dlrootors 
to make presents of the co.*b capital in 
tho guise of commission. Such presents 
are ui/ra vires of the directors, & re- 
coverable by the oo. — Waibakbi, Ltd. 
V. Cleave, [ 1926 ) N. Z. L. B. 034 .— 
N.Z. 
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3281* j^dd, d^ntioicUioH : — Retd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292, 

3240. Add. Annotation : — ^Refd. A.-G, v. Goddard 
(1929), 98 L. J. K. B. 743. 

3240. Add. Annotation : — Apld. Rc Home & 
Colonial Insce. (1929), 45 T. L. R. 058. 

3250. Add. Annotation : — As to (2) Refd. Kerr t>. 
Marine Products (1928), 44 T. L. R. 292. 

3252. Add. Annotation : — Retd. Re Homo & 
Colonial Inscc. (1020), 45 T. L. R. 058. 

3257. Add. AnnotcUiona : — ^Apld. Parker & Cooper 
V. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marino Products (1928), 44 
X. Xi. R. 292. 

3259. Add. Annotation: — Consd. Lever Bros., 
Ltd. r. Bell (1930), 47 T. L. R. 47. 

8261. Add. Annotations : — Generally y Refd. Ro Etic, 
[1928] Ch. 861 ; Re Home & Colonial Insur- 
ance Co., [1930] 1 Ch. 102. 

8280a. Directors relying on chairman’s assur- 

ance as to value of assets.] — Re City Equit- 
able Fire Insurance Co., Ltd., No. 3069a, 
anie. 

3282a. Dividends paid out of capitai.]—R£ City 
Equitable Fire Insurance Co., Ltd., 
No. 3069a, ank. 

8284. Add. Annotation : — As to (3) Apid. Re A 
Debtor, [1927] 1 Ch. 410. 

8285. Add. Annotation : — As to (2) Refd. Re City 
Equitable Fire Insce., [1926] Ch. 407. 

3287. Add. Annotation : — Generally, "Retd. Re Home 
Sc Colonial Insurance Co., [1930] 1 Ch. 102. 

3291. Add. Annotation ; — Apld. Re City Equitable 
Fire Insce., [1026] Ch. 407. 

3305. Add. Annotation : — As to (2) Consd. Kirby 
V. Wilkins, [1929] 2 Ob. 444. 

3827. Add. Annotation : — Dlstd. British Thomson- 
Houston Oo. V. Sterling Accessories, v. 

Orowther & Osborn, [1924] 2 Oh. 33. 

8827a. .] — The directors of a co. can- 

not be made liable for an infringement of a ! 
patent by the co. merely by reason of thoir I 
position as directors, even in a cose where 
they are the sole directors &; shareholders of j 
the infringing co. — British Thomson- 
Houston Co. v. Sterling Accessories, 
Ltd., British Thomson -Houston Co. v. 
Orowther & Osborn, Ltd,, [1924] 2 Ch. 
33 ; 93 L. J. Ch. 335 ; 131 L. T. 635 40 


T. L. R. 644 ; 68 Sol. Jo. 696 ; 41 R. P. C. 
311. 

Annotation: — Apld. Prichard A Oonstaaoe v. Amata (1924), 
43 R. P. O, 63. 

88271iw •] — Deft, oo., inoopporated in 

U924 for the purpose of carrying on business 
as manufacturers of toilet preparations Sc 
publishers of medical books Sc publioations 
relating thereto, on letter paper described 
themselves as ** wholesale manufactiuers of 
Amata Toilet Preparations.” Pltf. co., who 
had for many years distinguished their goods 
by the word “ Amami,” & in July, 1909, had 
registered that word asf a trade mark to bo 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction ; — Held : there was no evidence 
that deft. oo. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act Sc no claim had been established 
by pitfs. against these defts. personally ; Sc 
the action os against them must be dis- 
missed with costs. — ^Prichard Sc Constance 
(Wholesale), Ltd. v. Amata, Ltd. (1024), 
42 R. P. C. 63. 

3335a. Loan for expenses In connection with 

promotion.] — Adams (Francis), Ltd. v. 
Fisuwiok (1928), 72 Sol. Jo. 122. 

3347. Add. Annotations : — As to (4) Apld, Re A 
Debtor, [1927] 1 Ch. 410. Consd. Re Etic, 
[1928] Ch. 861. Refd. Re Homo Sc Colonial 
Insuranco Co., [1930] 1 Ch. 102. 

3364. Add. Annotation : — Refd. Horwood v. States- 
man Publishing Oo. (1929), 98 L. ’J. K. B. 
460. 

3376. Add. Annotation : — ^Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

3377. Add. Annotation : — As to (1) Refd. Weld v. 
Petro, [1929] 1 Ch. 33. 

3398. Add. Annotation: — As to (2) Refd. Houghton 
V. Nothard, Lowe Sc Wills, [1927] 1 K. B. 246. 

8405. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776; Houghton v. 
Nothard, Lowe & Wills, [1027] 1 K. B. 240; 
liiggott (Liverpool) v. Barclays Bank, [1928] 

I K. B. 48. 

3419a. .] — The directors of a co. 


PART III. SECT. 28, SUB-SECT. 6,— 
D. (d) ii. 

o i. Exteni o/ lioWZili/.J— Doft., | 

a director ol pltf. co., in that he had 
failed In hi3 duty to hand over to the 
oo. certain nharen, was ordered to 
account to the oo. for their value 
as at the date when he received them : 
— Held : such value was not the 
intrlnsio value at the specified date, 
but the value In money which pltf. oo. . 
could reasonably have obtained oo j 
the market. & as pltf. oo. had discharged 
the cm tie of proving tliat It could have 
obtained the market price, the value 
would be fired at that amount.. — 
KOBINSOX e. RAKDFONTRfN ESTATFi* 
Gold Mi.vino Co., Ltd., (19241 App. D. 

AF. 

PART III. SECT. 28, SUB-SECT. 6.— 
E. (f). 

g i. .] — The penalty enacted 

against directors of a co. who par* 
tiolpate In the payment of a dividend 
where the oo. l« insolvent, & whereby 
they are made iointly tc severally liable 
to oreditors for debts of the oo. then 
existing. Is ixiourred only when they 
knew, or were hound to know, the I 


inaolveucy of the oo. at the time the i 
dividend was declared. — BuiTii r. 
Hbndkkson, (19241 1 D. L. R. 803 ; 
Q. R. 62 8. 6. 270..-CAN. 

sn. Dividend dispoBinp of enlirr, aAneia 
of company .) — Judgment i^ven agr)in»>t 
dlr**otorH. — Thomas v. riAi-B, (19271 
1 D. 1.. R. 093 ; 8. C. R. 314.— CAN. 

PART III. SECT. 28, SUB-SECT. 8.— 

F. (g). 

m. For “ 20 W. L. R. 02G i*ead 
7 Alta. L. R. 245 ; 28 W. L. R. 250.” 

b (p. 509) I. i .f— Pitfs. sued 

directors of aco..aUogiug that J udgments 
i recovered by thorn were for ** wages duo 
for servioes performed for the CO. * The 
evidence showed that pitfs. were hired 
to prospect for oil when so instructed, 

& they were not to do anything but 
hold tliemselves in roadlnoss : — Held : 
the judgments were not for wages duo 
for services performed, as they did 
no mono than wait for the chance of 
performing them. — ^M ullkn v. Millab 
(1924). 5.5 O. L. II. 563.--OAN. 

PART III. SECT. 28, SUB-SECT. 6,- 

O. (a). 1 

n i. — — Not in. rcBjiccl of im- '> 
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proper paymenlH — Paid to co-directors 
of sftcorul company of which sluLrckoldcr 
member.) — SuiESEL v. Kiksch, [19311 
1 D. L. n. 460 ; affd., [1931 J 2 D. L. R. 
791. —CAN. 

n II. By servant of cornrMny — 

Unsatisfied return of cxeciUvm .] — 

CriowDimt V. Coleman, [1924] 1 

D. L. R. 849 ; 1 W. W. R. 374 ; 20 
Alta. L. R. 1.— CAN. 

n lii. .1 — When a 

return of nulla bona has i>ecn made by 
the shoiirt without a bona fUlc attempi. 
having been made to usoortaln whether 
or n^ tboro were assets avaliablo to 
satisfy the execution, & there wore In 
fofjt exigible assets siUBcleot tor that 
purpose, the return is not such a 
return as is contomplate<l by Ck>s. Act, 
1927, s. 113 . — Stevens v. Spknoek 
(A lta.), I1929J 4 J). h. R. 838; 3 
W. W. R. 129.— CAN. 


PART III. SECT. 28, SUB-SECTT. 7.— 

C. (o). 

1 WfuU consiUiUea itUereal - 

FinancioLl inUraA.) — Be Clakk (H. P.) 
& Co. (Vanoouver), Ltd. (No. 2), 
(19311 3 W. W. R. 306,— CAN. 



0mm 84Ui>~8S06. English AND Eicpibb Bioest SuFpLEUSin:'. 

been re-eleoted : — Held : if a ret;iring 


personally ^aranteed an overdraft granted 
to the CO. by a bank. They subeequently 
passed a resolution that, subject to the 
approval of the bank, debentures be israed 
to the bank as security for the ovesdsaft, 
& debentures were issued in accordance with 
the resolution: — Held: the directors were 
interested ” in the arrangement come to 
with the bank in regard to the issue of the 
debentures, Sd the resolution providing for 
the issue was a nullity. — V icjtoes, I/ro. e. 
liiNaAED, [1927] 1 Oh. 828 ; 96 L. J. Oh. 
182 ; 180 L. T. 476 ; 70 Sol. Jo. 1197. 

3423. Add, AnnotcUum : — ^Rsfd. Parker &> Cooper 
V, Reading, [1926] Oh. 976. 

3484. Add, AnnotcdAon: — Ae to (5) Consd. lie 
City Equitable Fire Insce. (1924), 40 T. L. R. 
064. 

3444. Add, Annotation: — As to (1) Dlstd. Be 
Windsor Steam Coal Oo. (1901), Ltd. (1928), 
140 L. T. 80. 

8461a. Oral resignation — ^Articles requiring 

written resi^ation.] — A co.*8 acceptance of 
the oral resignation of a director constitutes 
a binding contract, even though the co.^s 
articles require the resignation of a director 
to be in writing. — Latohford Premier 
Cinema, Ltd, v, Ennion, [1931] 2 Oh. 409 ; 100 
L. J. Oh. 397 ; 146 L. T. 672 ; 47 T. L. B. 695. 

3465a. Re-election of retiring director — ^Ad- 

. Joumment of meeting.] — Spencer i;. Ken- 
nedy, No. 2870a, ante, 

3466b. Failure to re-elect or replace.] — By 

art. 07 of a co.’s arts., “ At the second 
ordinary general meeting in each calendar 
year, one-third of the directors . . . shall 
retire from office. A retiring director shall 
retain office until the dissolution of the 
meeting at which his successor is elected.’^ 
By ari. 100, “ If at any meeting at which an 
election of directors ought to take place the 
places of the retiring dii*ector8 or some of 
them are not filled up, then, subject to any 
resolution reducing the number of directors, 
the retiring directors, or such of them as 
have not liad their places filled up & may 
bo willing to act, shall bo deemed to have 


director was not re-eleoted, Sc if his place 
was not filled up at the same meeting, he 
retained office until his retirement by rota- 
tion, since by art 100 he was to be deemed 
to have been re-<deoted & therefore there 
was no vacancy to which a successor could 
subsequently be elected . — Hovr v, Cat- 
terall (1931)^ 47 T. L. B. 832. 

8490. Add, Annotaiions: — As to (2) Held. A.-G. v, 
Goddard (1929), 98 L. J. K. B. 748. As to (4) 
Retd. Bamsden v, David Sharratt & Sons, 
Ltd. (1080), 35 Com. Cas. 314. Generally, 
Refd. Harrods, Ltd. v. Lemon, [1931] 2 K. B. 
167. 

8491a. Effect of voluntary windlng-up.] 

— ^By an a^ement in writing made between 
pltf . & deft. CO. pltf . was appointed managing 
director of the co. for a term of 6^ years at a 
fixed salary. Before the expiration of that 
period the co. passed a resolution, which was 
assented to by pltf. , for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continue its business. 
Pltf. thereupon brought an action claiming 
damages for repudiation of the agreement : — 

' Held: a term could not be implied in the 
agreement that if the co. should be wound up 
vulimtarily & pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damages for broach of the agree- 
ment. h’OWLER V, OOMMERCLAL TIMBER CO., 

Ltd., [1930] 2 K. B. 1 ; 00 L. J. K. B. 629 ; 
143 L. T. 391, C. A. 

3492. Add, Annotations: — Consd. Me Golomb & 
Porter &; Co.’s Arbitration (1931), 144 L. T. 
683. Refd. Shuttleworth v, Oox (Maidenhead) 
(1926), 43 T. L. B. 83. 

3602. Add, Annotations: — Consd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel G. m. b. H. v, 
Schenkers, [1926] 2 K. B. 450. 

3606. Add, Annotation : — Generally, Refd. Kredit- 


PART 111. SECT. 28. SUB-SECT. 8.— B. 

*i. during term of appottU- 

mcfd ,\ — London Financk Ooki*n. t». 
Banking SimvicB Cohpn. (Ont.), 
(18251 1 B. li. It SIS.—OAN. 

PART 111. SECT. 28, SUB-SECT. 9.— 0. 

•o. Jitm^neraiiim voted bp direeiora^ 
ValidUp — Action by shareholder — Onus 
of proof.] — Wlieu a pltf. ooniplainR of 
dlr^tora votluff a salary & travelUng 
expanses to the managing director, he 
must show that their action vraa either 
ultra vires or of a fraudulent oharaoter. 
Sc although it is beyond the powers of 
dlrootors u> vote the salary Sc travolUns 
expenses, this defect can be remedied 
at a shareholders* meeting where the 
managing director is a majority 
shareholder. — H ouston o. Viotoru 
Maouikbrv Dbpot, Ltd., [19241 2 
D. L. K. 657 ; 33 B. O. R. 425.<~GAN. 


PART in. SECT. 28, SUB-SECT. 9.— D. 

ap. ExUtni of powers,} — Where a 
general manager la ohoson from the 
directors Sc is therefore a managing 
director, there is an iinpUoiUion of 
further Sc larger authority than in the 
case of a general manager who la not 
adlrootor; but when dimetora appoint 
a ** managing diroctor,** they may be 
Uken to nave ipso facio deAgatM to 


him some of their powers as a board 
of directors. — M id-Wkst CJollucribs, 
Ltd. V. MoBwen, 11925 ] 2 D. L. R. 
629.— CAN. 

8601 V. .) — Persons 

dealing with a managing diroctor need 
only satisfy themselves that ho has the 
poivor to do what ho does, even though 
It bo for his personal advantage. — 
He J. Stanuct Weddook, Ltd., Ez p. 
Royal Bank, (19241 4 D. L. R. 1178 ; 
6 a B. R. 108.--OAN. 

8601 vi. Where 

under the arts, of assocn. of a oo. its 
managing director might have the 
power which he purported to oxerdse. a 

g orson oontroottng with the co. through 
Im is entitled to assume that he 
actually did have such power. — He 
BumsH Columbia Bond Oorpn., Ltd., 
& Lang, (1931J 1 W. W. R. 286; 2 
D. L. R. 985.— CAN. 

f i. Presumption as to 

borrowina power.) — Money was ad- 
vanced by pltf. to F., a director, SC 
not U) tbe co. F. was in control of the 
co.*s business, but the directors had 
not delegated their borrowing power 
to him : — Held .* one director alone 
had no actual authority from the co. 
to borrow, St nltt. was not entitled to 
assume that the directors had dele- 
gated. their bonowtog jmwein to the 
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one director who had been left In full 
control of the business. — ^MEROAimiJc 
1«Tnance Corpn.. Ltd. v. Francis & 
Taylor, Ltd., [1929] N. Z. L. R. 731.— 
NJC. 

•q. Fraud of manapino director — 
Secret arrangement for side of property.) 
— Lasrij. V. Hannah (B. C.) (1906), 
37 S. C. R. 324,— CAN. 


PART 111. SECT. 28, SUB-SECT. 10. 

r i. EjOTeef of bye-law.) — Tbe 

president of a co. has no authority 
without the authorisation by the 
board to engage solrs. In the oo.*b 
business, though there be a bye-law 
giving him a general oversight over the 
business of the co. — Re Petrie Manu- 
VACTURINO CX>., Ex p. HUbHBS, 11924] 
4 D. L, R. 1308 ; 4 O. B. R. 311.— CAN, 


0 i. Chegve — Unsolved judg- 

ment against company. )r-~uetd : the 
creditor, to whom the cheque was paid, 
was not prevented front proce^ng 
against tbe president upon it. — W biout 
r. Ritchie, 11026] 4 l». L. F. 1060. — 
CAN. 


sb. Not a trustee — As regards funds 
securities ia hts cnsfoito .] — Ex p. 
Qiroux, (1926] 2 D. L, R. 900 : 46 
Gan. cSm. Oas. 816 ; (1926), Q. B 40 
K. B. 862.--CAM. 



' bcuok Oaml O. m. b« H. v. Scbenkers, [ld26] 2 
K- B. 460- 

SSOto. — * Cheque — PMuinptloii of 

«aUioitty«] — B tbwabt (ALBXAisniSR) & Son, 

OP OtTNDBB, liTD. V. WB)8TBI3NSTBB BaNE, 
liTD., [1926] W. N. 271. 0. A. 

8526. Add. AnnaUxtione : — As to (2) Bold. Cotter 
V. National Union of Seamen, [1929] 2 Oh. 68. 
Generally^ Refd, I. R. Comrs. v. Fisher’s 
Bxors.. [1926] A 0. 396. 

8882« Add. Annotcdions : — ^Refd. Thomas v. Todd, 
[1926] 2 K. B. 611. Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Folld. 
He Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. 

8540a. — Presumption of authority—Due 

delegation of authority.] — ^Houghton & Co. v. 
Nothajeid, Lowe & Wiixs, No. 8167a, ante. 

8558. Add. Annotation : — ^Rafd. The Hayie, [1929] 
P. 276* 

8560. Add. AnnotaUona : — Consd. Chibbett v. 
Bobinson (1924), 132 L. T. 26. Dlstd. 
Mudd V. Collins (1925), 138 L. T. 186 ; Reed v. 
Se3rmour (1927), 11 Tax Cas. 626 ; Henry v. 
Poster (Arthur), Henry v. Poster (Joseph) 
(1931), 171 L. T. Jo. 289. 

8560a. Remuneration by commission — Amount re- 
coverable — How calculated.] — Applt., pltf. in 
the action, was for many years secretary 
of reap. co. Originally lie received a fixed 
salary per week, but in 1016 an agreement 
was made between him Sc one A. S., managing 
director of re^. co., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent, on the balance of profits 
after payment of 12} per cent, dividend. 
In 1926 applt. quarrelled with A. S. Sc loft 
the service of reaps., & shortly afterwa-nls ho 
brought this action for an account ci the 
sums due to him as commission & for i)a;r' 
inent of the amount found to be due. It 
appeared that nearly all the capital of the 
reap. co. was held by A. S, & his family, & 
that he, as managing director, had entire 
control of the co.’s business. During applt. ’s 
tenuire of office A. S., with the connivance & 
assistance of applt., habitually appropriated 
funds of the co. to his own purposes. Applt. 
in framing his claim for commission con- 
tended (i) that the 12 J per cent. dividf?nd 


VoL Ohm 8806— 857t. 

refemd to in the agreement must be a 
dividend subject to income-tax ; (ii) that the 
124 pw cent, dividend most be lii^ted to an 
account representing 124 cent, on tb(j 
capital of the co. at the date of the agreement 
Sc had no application to subseauont moreases 
of capital; Sc (hi) that for the purpose of 
calculating his commission he was entitled to 
reintroduce into the accounts all the sums 
which had been unlawfully applied for the 
benefit of A. S. personally : — Meld : (1) the 
124 per cent* di^dend must be a dividend 
subject to income-tax ; the 124 P©r cent, 
dividend must be measured on the capital 
as it stood In each year when the accounts 
were made up ; & in reckoning the amount 
on which commission must be paid no 
account could be taken of the sums wliicli 
ought to have been included in the profits 
but had been misappropriatod by A. 8. ; 
(2) although applt. had peon guilty of mis- 
conduct in relation to the affairs of reaps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.* behalf, Sc the remedy of reaps, was an 
action or counterclaim for damages for 
breach of duty. — R amsdbn v. Shaiibatt 
(David) Sc Sons, Iti’D. (1930), 86 Com. Gas. 
314, H. L. 

AnriokUinn : — As to (2) Retd. Lever Bros.. Ltd. v. Bell (1930), 
47 T. L. R. 47. 

S560b. Effect of misoonduot. ] - R amsden 

V. Hmarratt (David) Sc 8on, Jti’D,, No. 
35fl0a, ante. 

3565. Add. Annotaiione : — Refd* Swedish Central 
Ry. r. Thompson, [1924] 2 K. B. 256; 
Russian Commercial Sc Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale De Commerce De Potrograd v. 
Goukassow (1924), 40 T. Ii, R. 837; Todd v. 
Egyptian Delta Land Sc Investment Co. 
[1928] 1 K. B. 162. 

3567a. Presumption of authority — Due delega- 

tion of authority.] — Houghton Sc Co. v. 
Nothabd, Lowe Sc Wili.8, No. 3157a, ante. 

3568a. Purchase of goods for company’s 

benefit.] — Levy v. Motuopojjtan Cab (Jo, 
(1864). 23 L. T. O. H. 67. 

8578* Add. Annotation Refd* Jones v. Oooanio 
Steam Navigation Go., [1924] 2 K. B. 730. 


PART III. SECT. 29, SUB-SECT. l.—A 

ta I. Mining engineer — Cow* 

ponies AtX. 1927, a llS.h- Stbvkns v. 
SSnoxb (AltoO, I1930J 2 W. W. R. 
271 ; 8 D. L. R. 993 : ojOTfir.. 11929] 4 
D, L. R. 838 ; 8 W. W. R. 129.-~0AN. 


PART m. SECT. 29, SUB-SECT. 1.— B. 

• f. — ^ — Bypreeident — Confirmation.] 
— ^Where a sarvant had been oraUr 
hired by the proaideiit of a oo., 8c his 
•ervioee had been accepted for three 
8c a half years without the president's 
authority to hire him being questioned : 
— Held : the oo. oould not repudiate 
the agreement, on the mere ground that 
it was not formally authorised or 
adopted by bye-law. — e. 
MONABCB OVXHALL HAJfPVAOTaBtKG 
Oo.. Im>. (No. «),il927j 2 W. W. R. 18 : 

1187.— CAN. 


PART HI. SECT. 29, SUB-SECT, t.— C. 

•d. By whom fixed — Directors .} — 
The remuneration of an officer of a eo. 
must be Used by tbe dlreoton. Sc oea- 
not be dfed by the shaceholderf. — 


Wilson v. Wootxatt, 11928J 4 D. L. K. 
403 ; 62 O. L. R. 620.— CAN. 

PART III. SECT. 29, SUB-SECT. 1.— D. 

g 1. Contracts for purchase 

of etock.] — Held : the oo., in order to 
avoid iiahility, must show that their 
officers were, to the knowiodgo of the 
brokers, abusing their powers 8c giving 
dirootioDs they had no power to give. — 
TicoNDiERoaA Pulp 8c Pafeb Oo. v. 
COWANS, [1925] 4 D. li. R. 1. — CAN. 

g ii. Agreement for non- 

ehareholdere togadm aaoemtages of share- 
holders.] — Held: express authority 
necessary. — M cL*od v. United Can- 
NEBS, Ltd. (P.B.I.), 11926] 3 D. L. R. 
767.— CAN. 

g ill. CanceUation of sub- 

scription for stock.}— Held : express 
afithorlty necessary.— Rs Buw Rat 
Manufactusino Oo.. Bx p. Robson 
(Out,), (1925)* 1 P. Ii. It, 175 ; 5 
C- B. R. 808 ; affg., 4 O. B. R. 697.— 
GAN. 

ws. lAdUUUies — JmesttgatUm into 
conduck}— Act 46. 1926, s. 184 (1). 
is not dedgiied for tbe purpose of 
enabUng the ot. to hold a general 
inveewddon Into the oondoot of an 
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officer of the oo. The oxaminatlon 
there intended is for the purpose of 
Oxing liability In rosiioct of a narticulsr 
olalm then before the cfc. The sect, 
does not create any now liability 
or any new right, hut only provides a 
summary medo of . enforcing rights 
which would otherwise have been 
enforced by tbe ordhiary procedure 
of tbe ote. A person cannot therefore 
bo bold Uable under tbe sect, unless ho 
is already liable to pay a sum of money 
by some principle of ordinary Jaw. or 
by virtue of a special clause of Cos. 
Act Imposing upon him a paitlcnlar 
liability.— ZuLULAND Motok Oo. v. 
SiioB^ Liquidator, bto, (1929), 49 
N. L. R. 368.— S. AF. 

PART III. SECT. 29, SUB-SECT. 2.— 
C. (b). 

q I. Byaetsofseeretarydreasurer.) 

—Held: (1) a seorotary-treasurer, as 
su6b, has no authority to bind his oo. ; 
(2) on the foots, tliere was nothing to 
show that the authority of the secretory • 
treasurer in this ease was other or 
more extensive than that of any other 
seoretary.— M yehs v. Union Natubal 
Qan Co. (1922), 63 O. L. R. 88.— CAN. 
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8576. Add. AnnoiaHan : — Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. B. 687. 
8590* Add. Annotation : — ^Retd. Pickford v. 

Quirko, Pickford v, I. R. CJomrs. (1927), 138 
L. T. 600. 


8608a. BlUf of axchange drawn by 

branch mana^.] — The arts, or assocn. of a 
CO. empowered the directors to determine who 
should be entitled to sign & make, draw, 
accept &> indorse on the co.’s behalf bills, 
notes, receipts, acceptances, indorsements, 
cheques, etc. The co., whose business was 
that of forwarding agents, had a branch at 
Manchester under a branch manager, 0. 
This branch manager, without having in 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed ** S.C., 
Manchester manager.** The bills were drawn 
to the order of the co., they were accepted 
by 0. & W. & indorsed on behalf of the co. 
** S.O., Manchester manager.*' In an action 
on the bills by the holders in duo course 
against the co. os drawers ; — Held : (I ) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch manager ; 
(2) the bills were forgeries under which pltfs.*' 
could have no title. — ^Kheditbank CASSEt. 
(1. m. b. H. V. ScHENKERS, [1927] 1 K. B. 826 ; 
96 L. J. K. B. 601; 186 L. T. 716; 43 


. T. L. R. 237; 71 Sol. Jo. 141; 32 Com. Cas. 
197, 0. A. 

Annotations : — As to (1 ) Bold. Lfgset c (Liverpool) v, Barolaya 
Bank, [10281 1 K. B. 48. As to (2) Oonsd. Sllnersby v. 
District Bank, Ltd. (1931). 47 T. L. ll. 687 ; South London 
Uroyhonnd RacoooumoH, Ltd. v. Wake, [1931] 1 Ch. 496. 


8652. Add. Annotation : — Refd. Re Glynconavg 
Colliery Co., Railway Debenture & General 
Trust Co. V. The Co., [1026] Ch. 961. 

3656. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1026] Ch. 407. 


8657, Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1024), 40 T. L. R. 853. 


8661. Add. Annotation : — Consd. Re City Equit- 
able Fire Insce. (1024), 40 T. L. R. 863. 


3661a. .] — Be City Equitable Fibb Insur- 

ANOB CJo., Ltd., No. 3059a, ante. 

8668a. Inspecaon of seeiirltles—Whether in proper 
custody.] — Re Oitt Bquitablb Pibh Insur- 
ance Co., I/TD., No. 3059a, ante. 

8664. Add. Annotation : — ^Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

8665. 'Add. Amudaiion : — ^Apld* Re City Equitable 
Fire Insce., [1925] Ch. 407. 

8668. Add. Annotation : — Ae to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T, L. R. 664. 

8670a. .] — Re Orrr Equitable Fire 

Insurance Oo., Ltd., No. 3059a, ante. 

3684a. Application of Interpretation Act, 1889 
(e. 68), B. 1 (1) — ^To special articles used with 
Table A.] — ^By the aits, of assocn. of a co. 
which was incorporated in 1906 it was pro- 
vided that Table A in the first sched. to the 
Cos. Act, 1862, should apply to the co,, but 
that certain clauses of Table A should be 
excluded. In an action by a director against 
the co. & its directors, in which he claimed a 
declaration that a notice purporting to 
remove him from the office of director was 
invalid, the question arose whether Interpre- 
tation Act, 1889 (c. 63), s. 1 (1), which 
provides that wor^ in the singular shall 
Include the plural & words in the plural 
shall include the singular, applied to the 
special articles which were used with Table 
A; — Held: sect. 1 (1), which governed 
Table A, also governed the special articles 
which were used with Table A, &, applying 
this principle to the notice in question, pltf. 
was validly removed from his office of 
director the action failed. — Fell v, 
Derby Leather Co., Ltd., [1931] 2 Ch. 
252 ; 100 L. J. Ch. 311 ; 145 L. T. 366. 

8693. Add. AnnoicUion : — As lo (2) Oonsd. Shuttle- 
worth v. Cox (Maidenliead) (1920), 43 T. L. B. 
83. 

3698. Add. Annotation : — Expld. Sc Dlstd. Jacobs 
V. Batavia & General Plantations Trust, 
[1924] 2 Ch. 829. 


PART III. SECT. 2B. SUB-SECTT. 8.— B. 

8690 1. Reniymeration hy commission 
— Based on profits — <fr u'tekly sum — 
Proioision for fixed minimum — Rioht to 
minimum although no profits .] — Oaijj:- 
CTUKR V. WaTBSW-OO MO'WRS, LTD., 
[1931] 2 D. L. n. 310.— UAN. 


•k. Bight to remuneraJtinn — Absence 
of bye-laiw authorising payment — Action 
not maintainable — Companies Act^ 
R. 8. Af., 1913 ( 0 . 36). s, 32.}~-MeN21E8 

V. Tyndall QuARnnos CJo. (Man.), 

ri92CJ 4 D. L. R. 360; [19201 2 

W. W. R. 864.~~€AN. 


PART HI. SECT. 89, SUB-SECT. 3.-0. 

g I, Where the 

tnanairor of a oo., notinff In good faith 
under the authority which he thought 
was vested in him ISc which could have 
vested in him under the oo.*6 arts, of 
ossoon.. .executes a oontraot on the 
co.*a benalf, & the other party accepts 
him as* having authority, tUo oo. 
iy Ixumd by his act, — A ssociatkd 
Guowkrs of Britisti Columbia, Ltd. 
e. DtmTSH CoLuirviA Fruit Land, 
1.TD.J1936) 1 D. L. R. 871 : U926] i 
W. W. R. SOS : SI B. C. il. 833.— 
CAN. 

3609 I. By misrepreemta- 

tionr^-^uesHon of oufAorify.l— HavsNs: 
Plantations, Ltd. v. Sstatr H. 
array (1987). 43 N. L. R. 174.— S. AF. 


PART III. SECT. 29, SUB-SECT. 3.— D. 

•1. For Judgment against company — 
In action brought on manager's instruc- 
tions.] — Held: the manager was not 
liable. — Pacipto Coast Coal Mines, 
Lti5. V. Abbuthnot, [19261 1 D. L. R. 
070; [1926] 1 W, W. R. 478; 36 
B. C. R. 321.— can. 

am. Undue preference ,] — An officer 
of a 00 . who grants an undue preference 
to himself is guilty of mlsfeosanoo Sc 
breach of trust within the moaning 
of Act 46, 1926, s. 184 (1). A part* 
time secreteuy Is an officer of the oo. 
within the same sect. — Zululanu 
Motor Co. v. Boswell, Liquidator, 
ETC. (1928), 49 N. L. R. 370.— S. AF. 


PART 111. SECT. 29, SUB-SECT. 4.— A. 

sn. Contract to appoint on obtaining 
control of company— Construction .] — 
PURDOM V. Doherty (CJan.). [1929J 3 
D. L. R. 719 ; affg., 33 O. W^. N. 425.— 


PART 111. SECT. 89, SUB-SECT. 4.— D. 

g I. .J — Ifg ALPHA 

Mortoaor & Investment Co. (1916). 
34 W. L, R. 483 ; 10 W. W. R. 652.— 
CAN. 


PART III. SECT. 80, SUB-SECT. 8.— 
C. (b) U. 

sp. Bights of members — Foretng ad- 
ditional shares on dissenting member,] 
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— An art. of assocn. of a oo. providing 
that tho directors might require a 
shareholder to take up additional shares 
in a oortain ratio was altered by a 
resolution of the majority of tho share- 
holders, appit. (inter oiiosi disAontlng, 
The alteration struck out tho words 
** three shares for every 260 Ih. of butter 
fat ” supplied by a member Sc substituted 
" one share for every 60 lb. of butter- 
fat.** Appit. was colled upon to take 
up additional shares in accordance with 
tbo alteration, but refused to do so : — 
Held : the art. was not one that could 
be amended under Coe. Act, 1903, s. 122, 
so as to force additional shares on a 
dissenting momber, & appit. was not 
bound by the alteration obfected to. — 
Macdonald v. Normanby Co-opera- 
tive Dairy Pactokt Co., Ltd., [19231 
N. Z. L. R. 122.— N.Z. 

% 

8698 I. Alteration a breach of oon- 
tracl .] — A shareholder in a co. must bo 
taken to know that one of the incidents 
of membership of a oo. Is that the oo. 
may, by adopting the proper method, 
bond fide after its articles In a way 
which may prejudicially affect his 
interest, provided that the altera- 
tion in tbo artiole is not inoonsisteDt 
with the objects set out in the memo- 
randum of aesodatioD, ic Is bond fide 
made in the interest of the co., the 
shareholder would be bound by sneh 
an elteratton. 
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8702* Add* AnnoUxiion : — ^Retd. Shuttleworth v. 
Oox (Maidenhead) (1026), 43 T. L. R. 83. 

3708. Add, Annotaiion : — Dbtd. Shuttleworth v, 
Oox (Maidenhead) (1026), 43 T. L. R. 83. 

8704* Add, Annotaiion: — Aa to (2) Refd* Shuttle* 
worth V, Cox (Maidenhead) (I92G), 43 T. L. R. 
83. 

3704a. Interference by court]— The power 

to alter or add to the arts, under 1908 Act, 
8. 13 (1 ), must be exercised, not only in the 
manner required by law, but also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts, is for the benefit of the 
co. is a question for the shareholders, acting 
bondfidCf & not for the ct., the ct. will not 
interfere with the action of the shareholders 
except on grounds on which it would inter- 
fere with a verdict of a jury. — Shuttleworth 
V, Cox Brothers & Co. (Maidenhead), 
Ltd., [1927] 2 K. B. 9 ; 96 L. J. K. B. 104 i 
136 L. T. 337 ; 43 T. L. R. 83, C. A. 

Annotaiion : — ^Folld. Sugdcn v. Urban Firo Insurance Co., 
(1930), 75 Sol. Jo. 60. 

3704b. .]“SuGDEN V, Urban Fire In- 

surance Co., I/TD. (1931), 75 Sol. Jo. 60 
(Vice-Chancellor of Liuicashire). 

8729. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., pp. 339 et aeq,*' 

3734a. Preference shareholders whose 

dividends in arrear.*'] — Held : the words 
“ in arrear,” in the context in which they 
appeared in a co.’s arts, of assocn., did not 
cover the non-payment of a non-cumulative 
preference dividend payable out of the 
profits of each year, & not paid because there 
were no profits available for the d!^^fIend. — 
CouLSON V, Austin Motor Co., Ltd. t.i027), 
43 T. L. R. 493. 

8786. Add, Citation : — 13 Mans. 316. 

3753. Add, Annotation : — Generally, Refd. Cotter 
V, National Union of Seamen, [1929] 2 Ch. 68. 


3770. Add, Annotatiwi: — ^Retd. Shuttleworth v, 
Cox (Maidenhead) (1926), 43 T. L. R. 88. 

3771. Add, Annotaiion: — Refd* Shuttleworth v. 
Cox (Maidenhead) (1920), 43 T. L. R. 83. 

8771a. Shareholder with no registered address — 
No address in United Kingdom for service of 
notices.] — B ickbon v , Halesowen Steel 
Co., [1928] W. N. 83. 

3775. Add, Annotation : — Aa to (2) Apld. Wall v. 
Exchange Investment Corpn., [1926] Ch. 143. 

3779. Add, AnnoUUion : — ^Expld. A Apld. Parker 
& Cooper V, Reading, [1926] Ch. 975. 

3787a. — .] — Wall v . Exchange 

Investment Corpn., No. 8811a, poat, 

3802. Add, Annotation : — Consd. British America 
Niokd Corpn. v, O’Brien, [1927] A. 0. 869. 

3803a. Although proxy given.] — A co.’s 

arts, of assocn. provide, art. 74, that votes 
might be given personally or by proxy ; 
art. 75, that the instrument appointing a 

E roxy should be deposited at the office not 
M 9 S than forty-eight hours before the time of 
holding the meeting at which it was to be 
used ; &, art. 76, that “ a vote given in 
accordance with the terms of an instrument 
of proxy will bo valid notwithstanding the 
previous . . . revocation of the proxy . . . 
provided no Intimation in writing of the 
. . . revocation . . . shall have been re- 
ceived at the office before the meeting ” : — 
Held : in a case where a proxy had not been 
validly revoked in accordance with art. 76, the 
shareholder who had given the proxy was 
free to attend at the meeting & vote person- 
ally ; &, when )io had done this, the vote 
tendered by the proxy was properly rejected. 
— Cousins v. International Brick Co., 
Ltd., [1931] 2 Ch. 90 ; 100 L. J.Ch. 404,0. A. 
3811. Add, Annotaiion : — Apld. Wall v. Exchange 
Investment Corpn., [1926] Ch, 143. 

3811a. Whether decision of chair- 

man final.] — An art. provided that no ob- 


A oo. oauDot oommlt a breach of 
contract by altering its artlolos. — 
Hart Chand>Cna Jooa Dbva «. Hin- 
dustan Co-Opkratite Insubanck 
SOCIKTT, Ltd. (1924). I. L. R. 52 Calc. 
239.— INfo. 

3698 if* .] — liesp., a member of 

applt. CO. for a number of years, sup- 
plied produce to the co. upon terms 
set out in certain of the co.’s arts, of 
assocn. The oo. altered the arts, in 
question In a manner which subso- 
qnently proved to be prejudicial to 
resp., &, declining to bo bound by such 
alteration, ho took action to recover 
tho balance duo to him on the basis of 
the orlj^al articles : — Held : it not 
having been shown that resp. bad In 
any way assented to the alteration in 
question, he was not bound thereby, 
& was entitled to bo paid for his pro- 
duce on the basis of the original arts, 
as imaltored. — Johnson v. Eltham 
Co -OPERATIVE DAIBT FACTORY Co., 
Ltd., Eltham Co-operative Dairy 
Factory Oo., Ltd. v, Johnson, il931] 
N. Z. L. n, 216.— N.Z. 

PART HI. SECT. 80, SUB-SECT. 2.— 
C. (b) iii. 

8701 1. For benefit of company aa 
whole ,] — If a majority of sbareholders 
carry a resolution to alter the articles 
not in tho Interests of the co. at large, 
but mitlrely for their own benefit In 
their own interests, they have not 
acted bond fide, Sc that is fatal to the 
validity of the alteration. The co. had 
rescinded an article whereby the ** dry 


Hharobolders wore entitled to interest 
on their capital, & Bul>stltutcd another 
which had tho effect of depriving the 
” dry ” shareholders of interest : — 
Held : tho article was invalid.- — G eary 
r. Metju)se C:Jo -operative Daiuy Co., 
Ltd., 11930] N. Z. L. K. 76H. N.Z. 

PART III. SECT. 30, SUB-SECT. 8.- 

B. (f). 

• I. .] — A shaiuholdor, who is 

present at a ineoting of shareholders, 
can waive hi<« riglit to be given notice 
of the intention to move a special 
resolution ; the giving notice of such 
Intention Is only presoribod in Order 
to glvn sbareholders time to consider 
the matter. — He Kxokl Footwear Co.. 
Kx p. Nova Scotia Trust Co., fl923j 
3 D. L. R. 212 ; 66 N. 3. R. 196 ; 
3 C. B. R. 748.— CAN. 

PART 111. SECT^aO, SUB-SECT. 3.— 

D. (b). 

sq. Neeeaaiti/for quorum at commence- 
ment — <t: ai time of voting,] — At tho 
outset a majority of the iMued shares 
were ropresented at the meeting, but 
some of the shareholders withdrew 
& at the time of the voting there was 
no longer a quorum : — Held: meetings 
of shareholders are to bo governed by 
the eame rules as to quorum & pro- 
cedure as apply to porHamentary 3c 
municipal bodies except where the 
statute or bye-laws otberwise provide ; 
dL the shareholden* meeting therefore 
was a nullity failing for want of a 
quorum, A the bye-laws were not 


properly passed. — L umbers v, Frktz, 
[19291 1 D. L. R. 51 ; 03 O. L. R. 190, 
—CAN. 


PART in. SECT. 80. SUB-SECT. 8.— 
D. (0). 

3786 li. To give coating vote — 

For what purpoaea to be cxerciaed ,] — 
lie Citizen's Coal Sc Forwardino Oo. 
(Out.), [19271 4 D. L. R. 276.— CAN. 

PART III. SECT. 30, SUB-SECT. 3.— 
D. (d) i. 

3801 i. Intcrealcd direclora 

tfr atuireholdera.] — Directors & other 
Hharobolders, Implicated in a breach 
of trust with respect to tho co.’s pro- 
perty, are not entitled to use their 
votes at a general meeting, called for 
tho purpose of deciding whether the 
CO.’S namo be rritalned as pitf. or 
struck out to an action begun in the 
name of the oo. Sc in that of a share- 
boldoi’ suing on behalf of himsolf Sc 
all other sharcbolders with rospeot to 
such breach. — Leavens Sc Canada 
National I’ire Insurance Oo. v. 
Great West I»ebmanent Loan Co. 

(Man.), [1927] 3 W. W. R. 486. 

■r. Neceaaity ft/r concurrence of joint 
aharcholdera,]-— Joint holders of shares 
must concur in voting npou them unleas 
the bye-la%vs of the co. otherwise pro- 
vide. Deftft. were not entitled to vote 
upon shares held by them as trustees 
jointly with other persons, who wero 
not present or assenting. — Lumbers v, 
Fhetz, I1929J 1 D. L. R. 51; 03 
O. L. R. 190.— CAN. 
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jeetion should be made to tbe validity of aiay 
vote except at the meeting at which It wae 
tendered, ^ that every vote, whether ^ven 
in person or by proxy, not disallowed at any 
meeting ehould be deemed valid for all pur* 
poses i—Htld : the decision of the chairman, 
who, in the hond fide exercise of the power 
conferred uiH>n him by the art., had refused 
to disallow a vote by proxy to which objection 
had been tahen at the meeting, was final s 
would not be reviewed by the ct. — W aix e. 
BxoHANaa Investment Corpn., [1926] Oh* 
143 ; 95 L. J. Oh. 132 ; 134 L. T. 399, O. A. 

B886. Add. AnnoUxtion : — Ck>nsd. Nenschild e. 
British Equatorial Oil Oo., [1025] Ch. 346. 

8841a. Revocation of proxy received iftM 

commencement of meeting but before poll 
taken — Vote valid.] Spillsr v. Mayo 
(Bhod^ia) Dbveix^fkent Oo. (1908), I/td., 
[19261 W. N. 78. 

Anmotaiion: — €k)illd. Coturtn* r, lnl«matlonal Brtok Co., 
[1931] 2 Ch. 90. 

8847a. — Vote valid unless disallowed at 

meeting — Whether decision of chairman 
Ilnal.]-^WALL V. Exchange Investment 
O oHPN., No. 3811a, ante, 

8847b. Right of member to vote although proxy 
given.] — CoufiiNB v. Intkrnationai. Brick 
C o., I/TD., No. 3803a, ante. 

8874. Add. Annoiaiion : — Refd. Be Darwen & 
Pearce, Associated PapcT Hills v. Barnes 
(1926), 96 L. J. Oh. 487. 

8874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, hold for the 
purpose of confirming ae special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at wliich the resolutions were 
passed, & the resolutions are oonfinned at 
the adjourned meeting, they cwre valid within 
1908 Act, 8. 69 (2 ). — Neusohild r. Bbittsii 
Equatorial Oil Oo., [1926] 1 Oh. 346 ; 94 
L. J. Ch. 201 ; 133 L. T. 227 ; 41 T, L. R, 
414 ; 69 Sol. Jo. 446. 

8878. Before this case insert ** Compare Corpora- 
tions, Vol. Xril., p. 346.’* 

3880. AM. AnnotaiioTta : — As io (1) Gonsd. Cotter 
V. National Union of Soainen, [1929] 2 Ch. 68. 
Refd. Cox V, National Union of Foundry 
Workers of Great Britain & Ireland (1928), 
44 T, L. R. 346. 

8881«. .] — SpiLLERti. Mato (Rhodesia) 


DBVBXiOFldBNT Go. (1908), liTB., {1926} Wi N. 

78. 

AfmokttSen OouBins v. Intornaiioeal Brlok Co., 

UWU2Ch. 90. 

8882. ALdd. Annofofton ;-*r-Refd. Neuschild e. 
British Equator!^ Oil Oo., 11926] Oh. 346. 

8882a. Re-electloii of petlring director.] 

— Spencer v, Ebni^edy, No. 2879a, ante. 

8890. Add. AnnoMion: — Oonsd. Houghton v. 

Nothard, Lowe dc Wills, [1937] 1 K. B. 246. 
8917. Add. Annotation :-^Ajs to (2) Refd. Glanvill, 
Enthoven v. I. R. Comrs. (1^4), 131 L. T. 818. 

8925. Add. Annotation : — Coned. R. v. Cory, [1027] 
1 K. B. 810. 

8988. Add. Annotation: — ^Refd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
679. 

3934a. Locality of debt created.] — ^A British co. 
held shares in another British co. which had 
its head office & board of directors in 
Australia, though it had a London committee 
for registering transfers of shares A issuing 
certificates. The co. having declared a 
, dividend : — Held : as the co. holding the 
^ shares was resident in England A the local 
habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate in England. — ^Pass v. British 
Tobacco Co. (Australia), Ltd. (1926), 42 
T. L. R. 771 ; eub nom. London A South 
American Investment Trust, Ltd. v. 
British Tobacco Oo. (Au8traJ.ia), Ltd., 
[1927] 1 Oh. 107; 96 L. J. Ch. 58 ; 136 L. T. 
436; 70 Sol. Jo. 1024. 

8984b. Every payment other than authorised re- 
duction of capital.) — A limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step in an authorised reduction of capitsU. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
— Hn.L (R. A.) V, Permanent Trustee Co. 
OP New South Watjcs, Ltd., [1930] A. C. 
720 ; 144 L. T. 65 ; sab nom. Re Hilt. 
(Richard), Hill v. Permanent Trustee 
O o. OF New South M^akes, 99 li. J. P. C, 
191, P. C. 

3948. AM. Annotation : — Refd. Be A Debtor, 
[1927] 1 Ch. 410* 

3959a. Arrears of dividend — ^Distribution.] — The 
memorandiun of assocn. of a oo. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
6 per cent, per annum Sc for any balance of 


PART 111. 8E0T. so, SUB-SBOT. 8.-- 

D. (d) m. 

tt. No ameadmmU of voit^AfUar 
vote easLh-BsxBKiL. vro. v. Nsw 
Zbal4Ni> Sounds Hvxibo Eueormo 
OoNoassiONS, Xm>„ [1987] N. E. L. R. 
889.— N.Xu 

•v. Hew demotided— -Demand hv 
specified number of membere — IVoartea 
fiotOwfuM]— Aist,^189S, a 48 (8). 
provtdM that a demand for a poll of 
mnmben of a oo. mturt bo inodo by ot 
looettwomomben^-^eld.* adomoDd 
by a mombor poraonnlly ptoseni dt 
hoUUns proxtoo for two other 
mambore not pononoUy promt woo 
TOt a domond wllSkIn this soot. — He 
KHODsatAN Manuvaotuiuno Oo.,lin>., 
19871 S. A. 8. R, SIO.— AU8. 


PART HI. SECT. 80, SUB-SECT. 

8897 i. When court vAU interfere— 
To eummon medinoA — If on an 
applJootion to strike out the name of a 
00 . which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holdora the ot. has power to order the 
direotore to sununon forthwith a 
fonoral meeting of the abaroholden 
to oaoeriain their wisheo. — L satxns 
V. OaaAT WasT PxRMAiiaNT Loan 
C k>., U987I8. W. W. R,e0S; 86 Man. 
L. R. SOS.— CAN. 


PART HI. SECT. 80, SUB-SECT. 7^— A. 

■a. Mud apply rateoMp to aU oSere* 
holdere of same eiaoe.>— It Is of the 
easenoe of a dividend that It ihaU S4>p]y 
ratoably to all shamholdeni of tho eaane 
o]nes.----Pia€nBViLLS Fox Co. v, Jordan, 

28 


[1989] 8 D. L. R. 907 ; 64 O. L. R. 
173.— CAN. 


PART HI. SECT. 80, SUB-SECT. 7.— B. 

8935 U. Beeohiiion mdfMentr— 

Bye-low wmeceamry.p^exaae v. 
BSAVSB OOMSOXmATBD MOCRS, LTD.» 
[1987] 8 D. L. R. 263 ; 60 O. L. R. 
480.— CAN. 

PART III. SECT. 86, 8UB-ttX3T. 7.— 
D. (a). 

sb. Ofenerpl rule.)— A co. 

realise its onttro asMts It. 

oet obMo an amount to tte non 

capital A dtiQhiuqred tto Uahfltdoa 
dhide the smmio ao taieoino or profits 
under the gnlie mdeolartag a diridend. 
—Davison v. HxnaTtim] N. 1. 1.— 
IR. 


oonnot 

havtiW 



profits bfiag applied lor the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arte* of assoon. proTided that, subjeot 
to the rights of holders of debentures & 
preference shares, the net prc^ts of the co., 
after jproyidizig for a reserve fund A for 
deprecdation, shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shidl not exceed the aggregate rate of 
6 per cent, per annum* The surplus of the 
nw profits of the co. after payment of such 
dividends A the amount necessary to make 
up dividends for past years to the rate of 
6 per cent, per annum shall be applied ** 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordinary shares, & it was only 
since 1923 that a full dividend of 5 per cent, 
had been paid. There were now profits 
available for payment of curears of dividend, 
after payment of the dividend for the current 
year, but not. sufficient to pay the whole 
of the arrears : — Held : the fund available 
should be du:tributed ratably among the 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively. — 
First Garden City v. Bonham-Oarter, 
[1928] Ch. 68 ; 97 L. J. Ch. 62 ; 138 L. T. 
222 . 

3966. Add, Annotation : — Dlstd. He Hydo, Mydc - 
V, Bryce (1930), 74 Sol. Jo, 467. 

3984. Add* Annotations : — Consd. Re Speir, Holt 
V, Speir, [1924] I Ch. 869; I. B. Oomrs. v* 
Fisher’s Exors., [1920] A. 0. 396. FPlld. 
I. R. Oomrs. v. Wright (1926), 96 I. J . K. B. 
982 ; Taylor, Waters v. Taylor, [1^26] Oh 
923. Dlstd. Re Bates, Mountain v* Bates, 
[1928] Ch. 682; Parker v. Chapman (1928), 
138 L. T. 729; HUl (R. A.) v. Permanent 
7>ustee Co. of New South W'^es, [1930] A. C. 
720. Rsfd. I. R. Comrs. v. Burrell, [1924] 2 
K* B. 62 ; I. R. Comrs. v* Doncaster (1924), 
93 L. J* K* B. 338 ; Re Railways Act, 1021, 
Re Standard Charges Schedule (1926), 94 
L, J. K. B. 364. 


Chili 

8988a. — --.]— -Thornyoboft (J. I.) & Co., 

IffD. V * Thobsnycroft (1927), 44 T. L. R. 9. 

3990. Add* Annotation : — ^Rsfd. Pass v. British 
^baooo Co. (Australia) (1926), 42 T. L. R. 

8991. Add* Annotations: — Consd. OoUaroy Co. 
Qittard, [1928] Ch. 144. Rofd. Steel Co. of 
CTanada v* Ramsay, [1931] A. 0. 27d. 

8992. Add* Annotation: — Consd. Collaroy Co. v. 
Giffard, [1928] Oh. 144. 

8993. Add* Annotation: — Consd. Collaroy Co. v* 
Giffard, [1928] Oh. 144. 

3904. Add* Annotation: — Consd. First Garden 
City V. Bonham*Carter, [1928] Oh. 63. 

4016a. Application of profits In reduc- 

tion of adverse balance.] — A oo. issued notes 
which ontitJod the noteholders to a fixed 
amount per cent. & to an additional share in 
the “ profits available for dividend *’ : — 
Held : the directors were entitled to apply 
the whole of the profits of any one year, after 
payment of the fixed amount per cent, to the 
noteholders, in reduction of the adverse 
balances of previous years, the noteholders 
were not entitled to claim a shai'6 in such 
profits. — Long Acre Press, Did. v* Odhams 
Press, Ltd., [1930] 2 Oh. 196 ; 99 L. J. Oh. 
479 ; 143 L. T. 562. 

4017. Add, Annotation : — Refd. Ijong Acre Press 
V. Odhams Press, [1930] 2 Oh. 196. 

4019. Add. Citation 93 L. J. Oh. 49 

4020. Add* Annotations: — As to (1) Refd. I. R. 
Comrs. V* Fisher’s Exors., [1926] A. 0. 396 ; 
Cotter V* National Union of Seamen, [1929] 
2 Ch. 58. As to (2) Retd. British America 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 

4021. Add. Annotation : — ^FoUd. Long Acre Press 
V. Odhams Pirns, [1930] 2 CUi. 196. 

402da. Writing baek to profit account — 

Profits written off In excess of requirements.] 

— A CO. which applies its profits in writing 
off a corresponding amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 
which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 


PART 111. SECT. 30, SUB-SECT. 7.~ 
G. (a). 

ql. Vatid .] — A oo. pTirported 

to allot oniwued iiharta to a dirootor 
In conatderatlon of hia aenrloea to the 
00 . : — Hdd : there being a surplne 
available for dlatribntlon by way of 
dividend among the shateholdete, it 
waa open to the oo. to deal with the 
enrplna at they thought fit, A the shares 
were validly tsmied . — Be DonsN- 
WBwns, Ltd., (1034} t D. L. R. 118 ; 56 
O. L. R. 413.<~OM. 

mL AUotmmt ofAaree heid in another 
company — FoUdito.l— J aumb e.BxATsa 
0ON8OUD4TXD lUNSS, LTD., [1087] 3 
D. L. B. 163 ; 60 O. L. R. 4^0.— GAN. 

PART 111. SECT. 30, SUB^fiECT. 7^1. 

3991 I. Riidde of thmekMere of 
eamutoHve vrefenmee shareo-Company 
in Heu4dai4on,}-^Be Kkw ZmAtAKO 
Hardwa&e Co., Ltd., fl936) N. Z. 
R R. 76.— NJL 

ah. Umdedmred dividend— VPJMier 
IfehfHgg at mmptmp Caukraet Jar mUe 
of §hares*)r-V, gave an opUos to 
pnrobaae a block of oommon abarea of 


a company, which pnreboee would 
frive the purchaser control of the co. 
The optionee required that F. fumiab 
an accountant’s statement showing the 
company’s assets A liabilities A profit 
A loss to Aug. 31, 1026, A an affidavit 
that the co.’s UabiUtiea would not 
exceed the amount shown by such 
statement. A statement A affidavit 
were fumished, A the acceptance of 
the option was expressed to bo baaed on 
sold statement. Preference ghares had 
been issued by Uie co. non^partlclpatlng 
A non-aasessablb, entitling the holders 
thereof to a first, fixed, oomulatlTe 
dividend of 8 per cent, per annum : — 
Held: cumnlative dividends on pre- 
ference shares, to Aug. 31, 1926, 
undeclared A unpaid, constituted a 
liability of the co. within the meaning 
of tha oontraot, A should have been 
included as such in the said statement. 
— FsikhajX' e. BTnxKil, 11928] 3 
D. L. R. 161 ; 11928) 8. 6. R. 869,— 
CAff. 

■hi Bigtd to partieipaU in profits in 
excess of fixed prefer entUd O mdend-^ 
ConsiruetUm of ctofer.H'Tlie lettais 
patent of a co. tnoorpomied in 1910 

2 » 


imdor 0^8. Act of Canada provided 
that the net pn>flt8 from tlirio to time 
disti1bnt«<l Bhoold be applicable first 
to paying a fixed cumulative dividend 
at the rale of 7 per cent, per annum on 
the picfereuco shores, A that the 
holdei'H of those shares should par- 
ticipate rateably with the holders of 
the ordinary shares In the distribution 
of net profits after the holders of the 
ordinary shares should have received 
** dividends equal to those paid on the 
preferred shares.” iHuther, that no 
dividends should be paid on tho 
ordinary shares until uner the oo. had 
to the credit of a reserve fund a sum 
cfiual to one year’s dividend on tho 
Issued preference shares: — Held: the 
preference shareholders were not en- 
llUed to receive in dividend more thaii 

shoi^SioS^ tm^^r^lv^^dlvtdenSs 
which gave them that percentage on 
their snares since tho inooiporatlmi 
of tho oo. — S tkxl Oo. of Canada, 
lym. V. Ramsay (Toomas), [1931] a. C. 
270 ; 100 L. J. P. 0. 81: 144 L. T. 
55%. P. C. ; ^0., (19291 4 6. L. R. 879 ; 
«4 6. L. R. S27.-^AN. 
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proper requlremente. — S taflby v. Bsad 
Brothers, Ittd., [1024] 2 Oh. 1 ; 93 L. J. Ch. 
518 i 181 L. T. 629 ; 40 T. L. K. 442 ; 08 
Sol. Jo. 619. 

ArmoiaHon ; — Bald. Long Acre Frees v. Odliama Press, Ltd., 
[1030] 2 Ch. 106. 

4026. Add. Annotationa : — ^Itefd. Parker & Cooper 
V. Beading & Jamea (1920), 96 L. J. Oh. 28; 
Kerr v. Marine Products ( 1928), 44 T. L. E.292. 

4085. Add. Annotation: — ^Refd. Beuchar v. Qas 
light Coke Co., [1924] 2 Ch. 426. 

4087. Add. Annotations: — ^Refd. Beuchar v. Gas 
Light & Coke Co., [1924] 2 Oh. 426 ; A.-G. 
V. Leeds Corpn., [1929] 2 Oh. 291. 

4087a. .] — Parker & Cooper, Ltd. v. Bead- 

ing, No. 8160a, ante. 

4046. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Cb. 444. 

4048. Add. Annotation : — ^Dlstd. Kirby v. Wilkins, 
[1029] 2 Oh. 444. 

4050a. Under agreement — ^To repurchase 

shares — Allotted In consideration ol advance 
to company — Lender requiring repayment of 
loan.] — Pltf., with the view to assist his son- 
in-law in obtaining the appointment of 
bufidnoss manager of a limited co. of which 
the two defts. were directors dB shareholders., 
entered into a written agreement with the 
CO. & defts. to advance to the co. a sum of 
£1,500 bv the purchase of 1,500 £1 preference 
' shares of the co., the repayment of that sum 
being secured by the co ’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting bills drawn 
by pltf. ; & in that arrangement the two 
defts. joined as sureties guaranteeing the 
due performance by the co. of its part of 
the agreement. Pltf., accordingly, advanced 
£1,500 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in 
pursuance of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement dB required the co. to procure the 
repurchase of the shares dt to accept his bills 
for £1,600 ; but the co. refused to comply 


with those requirements dt denied liability 
under the agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, ds would there- 
fore be idtra vires dB illegal. In an action 
against defts. under their guarantees : — 
Held: the agreement, having been entered 
into between the parties in good faith dt in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the groimds above mentioned, idtra 
vvres the co. ds therefore unenforceable could 
not be maintained ; dB pltf. was entitled to 
judgment for £1,600 with interest. — Garrard 
V. Jambs, [1925] 1 Oh. 616 ; 94 L. J. Oh. 
234 ; 183 L. T. 261 ; 69 Sol. Jo. 622. 

4052a. Provision of financial assistance to buy own 
shares — ^1929 Act, s. 45.] — 1929 Act, s. 45, 
was declaratory of the law dB did not create 
a new offence. — R. v. Lorang (1931), 22 
Or. App. Rep. 167 ; 76 Sol. Jo. 121, 0. C. A. 

4064a. Guarantee of payment by French firm 

to French Treasury.] — Rbpctblio op France 
(Minister op Finance) v. Perry dB Co. 
(Bow), Ltd. (1929), 73 Sol. Jo. 208. 

4070. Add. Annotation : — Generally, Refd. Egyp- 
tian Salt dt Soda Co. v. Port Said Salt Assocn., 
Ltd., [1931J A. 0. 677. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of Interests of medical practitioners.] — 
Blokham V. Medical Bbfence Union, Ltd. 
(1894), 10 T. L. R. 384 ; 38 Sol. Jo. 288, 0. A. 

4074. After this case for ** Remuneration of 

directors.] read ** Remuneration — Of 

directors.] ** 

4080. Add. Annotations : — Generally, Refd. British 
Insulated dB Helsby Cables w. Atherton, [1926] 
A. C. 206 ; Be Qolomb dB Porter ds Co.’s 
Arbitration (1031), 144 L. T. 583. 

4087. Add. Annotation : — Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 309. 

4094. Add. Annotations : — Consd. Kreditbank 
Oassel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 826. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
liowe & Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 48. 


PART III. SECT. 31. SUB-SECT. 8.— B. 

n 1. .] — He INBUJ SnoB Co., 

4 D. L. U. 625 : 6 C. B, R. 167,— 

n ii. .] — Biirnsri Co- 

LUICBIA Gkuab Suinqlk Co. r. Htultzb 
Manui'Aotuhino Co. (1931). 3 D. L. li. 
379.— CAN. 

4061 it, .) — It is not ultra vires 

a 00 . to rooeire a transfer of its shared 
to itself in comproiniso of on action. 
At least the oo. is estoppod from settiuff 
up such a plea after toxins the bonetit 
of the oompromise . — Be E. J. Lake. 
Ltd.. Exp. Miluoak, (1924) l D. L. K. 
269 ; 4 a B. R. 808.— CAN. 

4051 Hi, .1— Knkchtbl Motor 

Co., Ltd. v. Wordbn (Sask.). [1923] 
2 D. L. R. 839 ; (1023) 2 W. W. ll. 
164.— CAN. 


PART in. SECT. 81. SUB-SECT. 2.— 1* 

n i. J — Whore a co. assiimeiJ 

money to seoure payment of a debt 
owing to the assignee by another co.. 
with which the assignor oo. had no 
prior or contemporaneous agreement : 
— Held: the oo.’S memorandum of 
assoon. gave it no such power. — 
Abbotsford Lumbkr Co. v. Stbvkn- 



PART III. SECT. 31, SUB-SECT. 2.— K. 

sh. Poiwr limited to negotiation of 
investments — No right to registration of 
mortgage charge,] — Be Mutual In- 
VB8TMBNTS. Ltd.. [1924] 4 D. L. K, 
1070 ; 66 O. L, R. 29.— CAN. 

PART III. SECT. 31, SUB-SECT. 3,— C. 

, 4088 iii. .) — Be Pacific 

Coast Coal Mikbb, Ltd. k Hodqes 
(B. C.), [1926] 4 D. L. R. 769 ; [1926] 
3 W. W. R, 878.— CAN. 

PART 111. SECT. 31. SUB-SECT. 3.— D. 

4064 1. Presumption that poiocrs 
properly eutercised.}— The president & 
manager of a oo.. who was personally 
indebted to a bank, informed it that 
the co. was indebted to him for salary. 
& the bank induced him to give it the 
oo.*s note made payablo to him Sc 
indorsed to the bkak. In an action 
on the note the oo. contended that 
there was no debt duo to the manager 
beoauso no resolution authorising pay- 
ment of a salary to blm had been 
passed ; — .* tbe paaalDg of such 
resolution was a mattes of interna) 
manugoment. Sc the bank was not 
bound to see that It had been passed. — 
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Canadian Bane of GokiiIEBoe v. 
Pioneer Farm Co.. Ltd. 8c Halt. 
(^Sask.). [19271 4 D. L. R. 7T2 ; [1927] 
3 W. W. R. 312.— CAN. 

4094 ii. .] — Deft, co., the owner 

of mining lands, by an agreement in 
writing, executed by Its president Sc 
secretanr-treaaurer under the co.*8 
seal, gave L. an option to pnrohaso a 

E ortion of the lands. Pltf.. a share- 
older of deft. oo.. sought to have the 
agreement deolared nulldt void beoause 
it was not sanctioned by a bye-law of 
the directors, confirmed by a vote of 
the shareholders. It appeared that 
the directors in fact sanctioned the 
transaction & by a bye^w authorised 
the president Sc secrete^ -treasurer to 
sell the portion of the lands referred to 
Sc to execute documents in connection 
with any sale. Sc to affix the co.*s seal 
thereto : — Held : the sale oame within 
the rule In Boyal BrUish Bank v. 
Tttrquand. — Herbmann v. Canadian 
Nicesl Co.. [1929] 4 D. Lu K. 42 : 64 
O. L. R. m.— CAN. 

4094 iii. .) — PAcmo Bbrrt 

Gbowebs. Lid. v. Wbbtbbm Paokino 
CORPN., ltd.. (1929) 1 D. L. R. 814 ; 
I W, W. IL 426 ; 41 B. a II. 78.-- 
CAN. 



4095a. •] — Deft, bank negligently & in breach 

of the instractions given by their custemer, 
pltf. CO., paid cheques drawn on the co.’s 
account signed by one director only : — 
HeZd : the bank oeing put on inquiry & 
being negligent, as the jury found, were not 
entitled to rely on the rule in Royal British 
Bank v. Turguand, No. 4094, & assume that 
a signature purporting to be that of a new 
director was toar of a person duly appointed. 
— Liggett (B.) (Liverpool), In-D. v, 
Barclays Bank, Ltd., [1928] 1 K. B. 48 ; 97 
L. J. K. B. 1 ; 137 L. T. 443 , 43 T. L. R. 449. 

4100. Add. Annotation : — Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch, 68. 

4104fa. Disputes between directors.] — 

Stanfield v, .Gibbon, [1925] W. N. 11. 

4117a. .] — Parker & Cooper, Li’d. 

V. Reading, No. 3100a, anZe. 

4129. Add, Annotation : — Retd. Leyton U. D. C. 
V. Wilkinson, [1927] 1 K, B. 863. 

4186a. .] — ^BiUGiiraN v. Bowman (1929), 73 

Sol. Jo. 748. 

4142. Add, Annotation : — Retd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Ohbom, [1924] 2 Oh. 83. 

4144. Add, Annoiaiion : — Consd. Havana Cigar & 
Tobacco Factories r. Oddehino, [1924] 1 Ch. 
179. 

4145. Add, Annotation : — Retd. Wiggins v. I^avy 
(1928), 44 T. L. R. 721. 
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4159. Add. Annotation : — ^Distd. Watson v. Davies, 
[1981] 1 Ch. 466. 

4166. Add. Annotations: — ^Refd. Underwood v. 
Bank of liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
l^S^B Barclays Bank, [1928] 

4170. Add. AhnoUUiofis : — Consd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776; Houghton v. 
Nothard, Lowe A Wills, [1927] 1 K. B. 246. 
Retd. Kroditbank Oassel G. m. b. H. v. 
Schenkers, [1926] 2 K. B. 450. 

4170a. .] — Houghton A Co. 

V. Nothard, Lowe A Wills, No. 3157a, 
ante. 

4232. Add. Annoiaiion : — Refd. Kroditbank Oassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4236. Add. Annoiaiion : — Retd. Kreditbank Cassel 
G. m. b. H. V. Schcnkei-s, [1026] 2 K. B. 4B0. 

4237. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4239. Add. Annotations : — Consd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776 ; Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1927] I K. B. 826. 
Retd. Houghton v. Nothard, Lowe A Wills, 
[1927] 1 K. 240; Liggett (Liverpool) v. 
Barclays Bank, [1028] 1 K. B. 48. 


PART III. SECT. 31, SUB-SECT. 3.— E. 

d 1, .] — In action 

against a oo. & its directors, pltf., who 
was suing on behalf of hlm8r3lf & tho 
other shareholders, applied for an 
order to continue an interim injunction 
until after tho trial restraining defts. 
from cariTing on as a board of 
direotors. The act complained of was 
that some of dofts. did not wish oertaln 
of the other shareholders to be present 
or represented at tho annual general 
meethig, Sc prevented such presence or 
representation by having the mooting 
take place In an inner oihoo of the place 
of meeting while some of the other 
shareholders were waiting to attend in 
the outer ofiloe to the kuowlodgo of 
defts. : — Held: if IrregulariUos wore 
oommittod in tho conduct of the meet- 
ing at which resolutions complained of 
were passed, it could be regularised by 
the passing of fresh & oilectivo resolu- 
tions. The ct. will not interfere In tho 
internal management of the co. Appli- 
cation dismissed. — W atoon v. Babbett 
(1029), 41 B. O. R. 478.— CAN. 

d ii. .1 — Whatever should 

bo done by a oo. Itself through its own 
internal organlsatiou ought to be left 
to the CO. to do & ought not to be 
interfered with by the ct. Accord- 
ingly, an order, made in on action by a 
shareholder against the oo. appointing 
a receiver for tho co., & a subsoquent 
order, made on an ex parte application 
by the receiver, authorising him to 
oommonoe an action In the name of 
himself Sc the co. to recover property 
of the oo. Sc for an account of moneys 
received by two direotors of the co. 
were set aside 3c the action brought 
in pursuance of the latter order dis- 
miss, on the motion of one of said 
two direct<»8. — YouNa v. Aiaerta 
PSTROIEUM (X>NaOLtDATBI>, PATTER- 
SON V, Okalta Oils. Ltd., Sc Cuibebt, 
[19303 1 W. W. R. 86 ; 1 D. L. R. 903 ; 
sub nom, Pattebson v. Okaita Oiis, 
I/TD.. 24 Alta. L. R. 370.— CAN. 


PART III. SECT. 31, SUB-SECT. 4.— 
B, (a). 

j j, .1 BnooKS, Ltd. r. Ciaudk 


Neon Oexbkal Advebtibing, Ltd., 
11931] 2 D. L. R. 743.— CAN. 

PART III. SECT. 31, SUB-SECT. 4.— 
B. (b). 

si. .Vctfltpence — Arrest by constable 
employed by company.] — Where a oo. 
has statutory power to employ &, 
practically. t(» appoint constables & 
a constable so appointed acts nogll- 
gently in attompUug to effect an 
arrest In the course of his employment 
by the co. ho renders the oo. liable for 
the damage caused thereby. — Vignitoh 
V. Bond & Canadian Pacific Rv. Co., 
119281 1 W. W. R. 449 ; 50 Can. Orim. 
Cos. 273 J 37 Man. L. R. 436.— CAN. 

PART UI. SECT. St, SUB-SECT. 4.— C. 

kJ. Agent for sale of bonds — 

Bonds not issued in co/mpliance with 
Ads,] — Whore bonds are actually 
executed by a oo. they canuot be said 
not to exist as bonds even though, 
because of non -compliance Mtb the 
requirements of the (3o8. Act, they are 
uot legally valid ; Sc. therefore, a 
person who as aront for the oo. Sc with- 
out fraudulent intent Induces another 
to buy such bonds from it cannot bo 
liable in damages merely on the ground 
of an implied representation that the 
bonds are legally valid, since, even jf 
such representation can be Implied & 
it proves to bo fabio It is a representation 
in point of law. — Kavanrr v. Bowiirv 
(^AHa.), [1928J 4 D. L. R. 007 ; 11928) 
3 W. ^V. R. 20V— CAN. 


PART 111. SECT. 81, SUB-SECT. 4.— D. 

4154 I. Whelher eoHd.}— P rice t>. 
India na-Aibbrta Oil Co. (Alta.), 
{10261 3 D. L. R. 82.— CAN. 

PART III. SECT. 81, SUB-SECT. 5.- 
A. (b) II. 

4176 Iv. .] — He Red Deer 

Milling 3c Elevator Oo., Stratford 
Mill Building Co.’S Ci,aim (1907), 
7 W. L. R. 284 ; t Alta. L. R. 237.— 
CAN. 

b I, /te Red Dekb Milling 

Sc EuevATon Co.. Stratford Mill 
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Building Co.’s Cijiim (1907), 7 
W.L.R.284 ; 1 Alta. L. R. 237.— CAN. 


0 . Read "4178 i.»* 


PART HI. SECT. 81, SUB-SECT. 5.— 
B. (a). 

B I, .] — Before the Incor- 
poration of a CO. a partner in the name 
of the partnership entered into an 
agroeniont with pltf., under which pltf. 
undertook the sale of products on a 
commission basis. The agreement on 
its face showed that pltf. was to operate 
on behalf of the co. then in process of 
Incorporation : — Held : commissions 
earned after incorporation of tho oo. 
were not reooverablo against the 
purtnorshlp ; but to recover from the 
CO. pltf. would not bo hound to prove 
an express contract by tho oo., as the 
pcrfonnance & acceptance of his 
services raised an Implied contract to 
pay. — P ower «. Edmonton Lumber 
Exchange (1920), 3 W. W. R. 10; 
63 D, L. R. 468.— CAN. 

a I. Sale of goods.) — Re J. R. 

Moboah, Ltd,, Exp. J. Sc (i. Garment 
Uva. Co. (Ont.), 119261 1 D. L. R. 
882 ; 8 C. B. R. 62.— CAN. 


PART in. SECT. 81, SUB-SECT. 6.— 
B. (b). 

4209 vll. .] — I’rior to the lucor- 

g oration of pltf. co., a document oon- 
ilning the terms of a proposed contract 
between It Sc daft. oo. was executed & 
handed to tho orgauisattou oommittoo 
of pltf. oo. as evidence of the foot that 
(lefts, wore willing to enter into the 
contract as soon os pltf. co. should 
have become incorporated. After pltf. 
oo. had become Incorporated Sc re- 
ceived Its oertlflcate entltUng it to 
commonce business it duty executed 
the document. Sc the coutract was 
thereafter acted on ; — Held : pltf. co. 
was entitled to sue for damages for 
breach of such contract. — Absociated 
Growers of Bnrnsn Columbu, Ltd. 
V. Britisu Columbia F&urr Land, 
ltd.. (I92.‘il 1 D. L. n. 871 ; (19951 1 
\V. W. R. 605 ; 34 B. C. R. 633.— CAN. 





4iSM0 Aid. Antioiaiion : — Reid. The Hayle, [1929] 
P.276. 

4257« AM. ^nn(>to(ien :-HRefd» Lever Bros., Ud. 

V. BeU (1030), 47 T. L. B. 47. 

4297. AM. AnneiaHons f — ApkU Honn^ton v. 
Nothard, Lowe Sc Wills (1027), 44 T. L. B. 
76. Reid. Newsbolme v. Bead Transport Si 
General lusoe., [1926] 2 K. B. 356. 

4272. AM. Annakdion : — Raid* The Hayle, [1029] 
P. 276. 

427$. AM. Annotation : — As to (1) Refd. Watt v. 

Lotion (1920), 93 L. J. K. B. 711. 

4282. AM. Annotations : — Held. Watte. Longsdon 
(1929), 98 L. J. K. B. 711 ; OsIkoti v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4288. AM. Annotations: — Refd. Isaacs v. Cook, 
[1925] 2 K. B. 391 ; Osbem e. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

4291. AM. Annotation : — ^Reld. B. v. Begistrar 
of Joint Stock Companies, Ex p. More, 
[1931] 2 K. B. 197. 

4297a. Compulsory form of document 

to be used by members.] — Be North of 
BKOLANB PBOTBOnXQ Sc iNDSnUNITT ASSOOK. 
(1929), 46 T. L. B. 296. 

4821a. Sooiety not for profit.] — provision in ^ 
memorandum of assocn. of a society not for 
rofit, registered under 1867 Act, Sc authorised 
y the Board of Trade under sect. 23 of that 
Act to dispense with the word “ limited,** 
that in certidn events the liability of members 
shall be unlimited, is not a provision in the 
memorandum ** with retvpect to the objects 
of the co.** under 1908 Act, s. 9 (1), Sc the 
cancellation of such a provision cannot be 


oonfirmed 1^ the cL^Be Bocmarx wom 
PaoiixmKo MMsxjoYMam of Wombn (1927), 
7180LJ0.688. 

4869mi. Affidavit of noHea-^OmlSidoB to oZhlblt 
xoglster of members.] — On an application by 
pmtion made by a 00. for oonfirmatioii of an 
alteration of the objects of the co., the 
secretary’s affidavit of the posting of xiotioes, 
contrary to the usual practice, did not 
exhibit the register of meiubera : — Held: the 
petition would be granted notwithstanding 
the omission to exhibit the raster, the ot. 
being of opinion that no useful purpose was 
served by exhibiting it, provided that, as in 
the present case, the affidavit of the secretary 
proved that the register was duly kept Sc 
contained the name & last known addr^ of 
every person who was a member of the co. 
on the material date. — Be Debenture 
COBPN., Ltd. (1931), 47 T. L. B. 399. 

4877. AM. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

4880. AM. Annotation : — Refd. Egyptian Salt Sc 
Soda Co. V. Port Said Salt Assocn., Ltd., 
[1931] A, C. 677. 

4889a. Book debts recoverable In Austoalia.] 

— English, Scottish Sc Australian Bank, 
Ltd. V. Inland Bevenub Comrs. (1931), 172 
L. T. Jo. 600, H. L. 

4898. AM. AnnotatUm :--A8 to (1) Refd. Be City 
Equitable Fire Insce. (1924), 40 T. L. B. 664. 

4427. AM. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph Sc District Agri- 
cultural Soc., [19261 Oh. 769. 

4436. AM. Annotation : — Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 


PART 111. 8B0T. 81. SUB-SECT. 6.-- 
A. ( 0 ). 

li I, Solicitor .] — Bawk of 

Bbitish North Amkbtoa v. St. John 
& Qubbho Bt. Oo. (N. B.) ( 1920 ), 
63 D. L. B. 657.-<IAN. 


PART 111. SECT. 81. SUB-SECT. 9.—A. 


p i. HeW.- (1) 1908 Act, 

8, 9, did not limit alteration of the 
memorandum of assoon. to an altera- 
tion of the obioots clause, inasmuch 
as the whole objeots of a 00 . were not 
neoossarUy contained in that clause: 
Vi) a proposed alteration behisr deslffned 
for the better attainment of the objeots 
of the CO., a petition for confirmation 
of the alteration should be granted. — 
INOORPORATBD QLASOOW DKNTAL 

Hospital v. Lord Adtooatb, [1927] 
8. 0. 400.--SCOT. 

ql. Incorporation abroad .] — A 

00 ., registered under Cos. Acts, presented 
a petition for an alteration of its memo- 
randum of assoon. by the addition of 
a power ** to procure the 00 . to be 
incorporated, registered, or reoognised 
in any foreign country.’* . The ot., 
while sauotioning the power procure 
the registration or roeogniUon of the 
00 . in a foreign oountry, refused to 
confirm the power to prooure its Inoor- 
poratiott there . — Be Tavbidb Floor- 
OLOm Co., Lm. [1988] 8. C. 690.— j 
SOOT. 


4808 iv. ^.] — ^A cemetery 00 . 

sought additional power to act as 
*' stone Sc marble outteiis, masons, 
guairlers tc soulptors, florists, gardeners, 
« undertakers.*' The ot., In the Absence 
of evidonoo of any oonvenienoe or 
adYaotw to the 00 ., restrloted the new 
powers by limiting them to powete to 
be used in oonneotlon with. Sc as 
tnoidentai to, the 00 . *s main bnsl- 
ness ot cornet^ owners. — E dinbusqh 
SOUIHHAN OSMSTBItT CX)., LTD., [1883] 
8. O. S87.-HBOOT, ^ 

4SQ8 ▼. .1 — ^A rereraioitapy co. 

ptesentod a petition tor cotiflnnatloii 
ot a spobial reeohitton by whioh it 


was proposed to alter its memorandum 
ot assoon. by adding powers to carry 
on, along irith its existiiw bnsineaB, 
that of trust inyestment, £ to sell or 
otherwise dispose ot the whole or any 
part of lU property Sc assets for 
such consideration as It might think 
fit, Sc, In partioular, for shares, 
stock, debentures, debenture stock, or 
seourlties of any company purchasing 
the same. The ot. oonfirmed the 
alteration holding, with regard to the 
proposed power to sell, that It did not 
mvolYe a sale of the undertakhur but 
merely of assets. Sc In view of the 
extension of the oo.*a business, was 
germane to its operations as an invest- 
ment oo. — ^MHTROPOLITAN RBVEBSIONa, 
Ltd., 110881 8, 0. 480.— SCOT. 


4308 vL .1— The additional busi- 

ness whlcdi a 00 ., by an alteration of its 
objects effected under Oou. Act, 1908, 
B. 168 (5). is permitted to oarry on may 
be one wldon is wholly different from 
Sc whioh has no relation to the then 
ft-riating bnsiness of the oo.. Sc it may 
yet be quite capable of being oon- 
veniently Sc advantageously combined 
with it, provided the new buainesB Is 
not destructive of or ineonstotent with 
the existing bustneas. — Be Matakaka 
Co-OPKBATIVS DAXRT CO., LTD., [1929] 
N. Z. L, B. 781,~«.Z. 


r I. —.I — ^A 00 . sought the addition 
of a power to sell, let on rent, or lease 
the undertaking of the oo., or any 
branch or part thereof. The ot. re* 
striotedtlie power to any branoh or part 
ot the undertaking . . being an 

adtunot to the main undertaking.— Re 
Tatbidh Floorcloth Co„l/rD.,11983] 
S. C. 69a,-«OOT. 


PART 111. SECT. 88, SUB-SECT. l.~C. 

q I. ^.1 — Deft. 00 . bought 

land from pltls.. Sc in payment thsfoCor 
traniderred to pltfli.*ra bnok of slMMes 
In another cmm, agreeing to re-purobaso 
from 1 ^. at a fixed pilse^ on or before 
a fixed dor. the idiai^ or as many of 
thdm aa should not have been pre- 


viously sold or transferred by pltls. : — 
Held : the agreement to repurchase 
was ultra vires deft. oo. as Cos. Act, 
s. 44, expressly prohibits a purchase 
of shares in another oo. — Q raxt v. 
Dominion Looss Lxap Oo. (1924), 
66 O. L. B. 43.— CAN. 


PART HI. SECT. 82, SUB-SECT. 2.— A. 

•m. Whether poxer imgoHed from 
power to purchase land .] — ^Where a Joint 
stock CO. Is given by its memorandum 
express power to purchase land, it is 
implied as part of its constitution that 
It nas power to let the land. Sc tt 
necessary to seU it.— O ujhrat Oinnino 
Sc Manufaotdbino Co. e. Motelal 
Hihabhai Spinning Oo. (1988), I. L. B. 
63 Bom. 798.— IND. 


PART HI. SECT. 82, SUB-SECT. 2.— 
B. (a). 

4401 I. Under power in memo- 

randum — For shares tn another eom- 
ponv.]— Such sale does not necessarily 
Involve winding up. Sc. where the 
directors* authority is derived from a 
vote of the shareholders, a majority 
vote Is sttfflolent. — HnMBiHBxrt o. 
North West Biscurr Co.. [1984] 8 
D. L. B- 829 J [1926] 8 W, W. R. 160 ; 
82 Alta. L. ll 238.— CAR. 

g I. Land amired for eerryins 

on company's undertaldne---ComnBinies 
Act. R. S. O.. 1914 (e. 178), s. 84.)^ 
Ae Allan Brown’s, Dm. Sc Dhtall. 
8 D. L. B. 991i 69 O. L« B. 


167.— OAK. 

PART lU. SECT. S2, SUB-BBCT. 2.— 
B, (e). 

oi. DAoaoN V. Grrbt (Sask.), 

[1987] 3 D. L. B. 689.— OAK. 


PART UL SECT. S8, BUB-SBOT. 1. 
sn. Ins Hhdio n of pro crgtH n g r— 
Necessity to emyioy solieUer .] — ^A on. 
cannot issue a writ of summons by any 
one but a adr. — ^WRSTBiai PaoDtionM 
Mutual Hail Inroiuncs Co. v. 
Strwabt (Saak.), U988] 1 W. W, B. 
380.— CAR. 


Add, AmtoicUions : — ^Reld. Bussiaa Com- 
meroial A* Industrial Bank v. Oomptoir 
d^lBboompte de Mulhouse, Banque Intar- 
nationale De Ckiminerce De Petrograd v. 
Goukassow (1024), 40 T. L. R. 837 5 Swedish 
CTentral By. v. Thompson, [19341 2 K. B. 255 ; 
Todd V. Egyptian Delta Land k Investment 
Do., [1928] 1 K. B. 162. 

4488. Add. Annotation :—-Aa to {!) Refd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 58 


tinses 46S1 

4524. For this number read 4525.’^ 

4525. For this number read “ 4524.** 

4526. Add. Annotation : — Retd. Reokitt r. Barnett, 
Pembroke k Slater, [1928] 2 K. B. 244. 

4607. Add. AnnokUion: — Consd. Garrard v. James, 
[1926] Oh. 610. 

4623. Add^ Annotations: — As to (2) Consd. Eredit- 
bank: Oassel G. m. b. H. v. Schonkera, [1927] 
1 K. B. 826. Retd. Underwood v. Bank of 


PART 111. SECT. 83. SUB-SECT. 3.— A. 

a 1. .) — Deft. “ as tho 

larsest shareholder ** of u 00 . oladincd 
damages for false representations made 
as to the business of the 00 ., wliich had 
tho ofleot of depriving tho 00 . of its 
clients : — Held : the bauso of action 
alleged was not defamation but an 
injuria done merely to tho co., tor 
wblob the 00 ., Sc not an indmdual 
shareholder, was entitled to sue. — 
GoODALL V, HOOdBNDOOItN. LTD., 

[lOaCl App. D. 11.— S. AP. 

k i. Htfusal 

unnecesaary where no one to authorise 
use of name.] — Mason v. LmNQSTONE 
(Alto.), [1928] 8 D. L. II. 799.— CAN. 

J > i. .1 — A shareholder 

ng on behalf of hitn<4elf & all other 
shareholders oan maintain an action 
alleging Illegal use of the 00 . 's money, 
when it clearly appears that an applica- 
tion to the 00 . to authorise such an 
action would be futile. — Houston r. 
Victoria Machinert Depot, Ltd., 
[1924] 2 D. L. R. 657 ; 33 B. C. R. 
425.— OAN. 

q f, .] — Faurbll v. Magic 

Silver-Black Fox Co., [1924] 3 
D. L. R. 132.— CAN. 

q ii. .1 — Shaw v. Waik- 

WELL Oim, Ltd. (Alta.), [1929] 8 
D. L. R. 621.— CAN. 

t i. Using company’s name as plaintiff 
— No authofUy to use name — Doubt as 
to wishes of shareJholders.] — If on an 
application to strike out tho name of a 
co. which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to tho wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained. — Leavens v. Great West 
Permanent Loan Co., [1927] 2 

W. W. R. 600 ; 86 Man. L. R. 606.— 
CAN. 

4446 f. Internal management — Con- 
duct of majority uUra vires — Or fraudu- 
f^.]— Although the rule that In order 
to redress a wrong done to a 00 . or to 
recover money or damages due to the 
co. the action should be brought 1)y 
the 00 . itself la subject to the exception 
that tho oomplatning shareholders may 
sue in their own names where the 
persons against whom the relief is 
sought themselves hold & control the 
majority of the shares in the co., & will 
not permit an action to be brought In 
its name, yot in such an action pltfs. 
cannot have a larger right to relief 
than the 00 . itself would have if It were 
pltf.. Sc cannot complain of acts which 
aro valid if done with the approval of 
the majority of the shareholders, or 
are capable of being confirmed by tho 
majority : therefore, the cases in which 
the minority can maintain such an 
action are confined to those in which 
the acts complained of are of a fraudu- 
lent character or beyond the powers of 
the co. — M ason v . LmNOSTON, [1929] 
1 D. Ti. R. 608 ; 1 W, W. R. 295 ; 24 
Alta. L. R. 69 ; varg., [1928] 3 D, L. H. 
468.— CAN. 

so. Several groups of shareholders 
clttimlng to represent company — Stay 
of proceedings.f--ln company oases 
where there is an intememiie warfare 
between factions, each claiming to be 
entitled to represent the 00 ., the 
practice Is to dlreot the proosedlngs 
bo stayed until after a meeting of 

J.R. 


shMholdors has boon held, & the will 
of tho majority aaoertaiued. — D uthakt 
Packing Co.. Ltd. v. Domart, [19281 
1 D. L. R. 640 ; 61 O. L. R. 478.— 
GAN. 

PART III. SECT. 33, SUB-SECT. 8.— 

D. (a). 

k I. Jetion by beneficial owner on 

behalf of h imself db all other shareholders, 1 
— Held : It was not open to pitta. In 
a suit framed on behalf of themselves 
& all other shareholders of tho co. to 
bring a suit os beneficial owners of 
sharos, against the co. for enforcement 
of their Doneficia! rights Sc that the 
whole of tho Allegations Sc relief asked 
with respect to such suit must bo 
struck out. — Maas v. MoIntobh (1928), 
28 8. R. N. 8. W. 441 ; 46 N. 8. W. 
W. N. 107.— AUS. 

PART 111. SECT. 88, SUBrSEOT. 8.— 

D. (b). 

sq. Unregistered shareholder .] — 

In an action wherein pltf. alleged that 
he was a shoroholder in deft. co. Sc 
sued on behalf of himself Sc all tho 
other shareholders to compel the 
individual defts. to account to tho co. 
for shares alleged to have been Illegally 
obtained by them. It was held that, 
although pltf. was not a registered 
shsjreholder, he had a siatus to bring 
the ac Jon whether he was the beneficial 
owner outiight of tho shares alleged 
to bo bis or* owne<1 then subject to a 
charge In fa^-our of the registered 
holder. — G oodd'j nv. Mitchell (Man.), 
[19281 1 W. W. R. 495.— CAN. 

PART III. SECT. 38, SUB-SECT. 6. 

k 1, Essential condition.] — Sor- 

vicG of a statement of claim on a co. 
is not good unless tho ofiloor or agent 
served Is a person who is likely to bilng 
it to the 00 . 's notice, oven though ho is 
one who under tho rules may bo served 
as representing the oo. — R oyal Trust 
CJ o. V. Hpillers Canadian Milling 
C o., [1931] 2 W. W. R. 841.— CAN. 

PART HI. SECT. 83, SUB-SECT. 12. 

4535 I. Out of what fund — Action by 
company for benefit of directors .] — 
While it is a well established rule that 
directors may not use the co.*s funds 
In payment of their own costs, althoiigb 
such costs would not have boon 
incurred if they had not been directors, 
yet it is equally well ostablishcd that 
directors acting as such witbin such of 
the CO.'S powers as are confided to 
them Sl without gross negligence, 
cannot be called upon to pay out of 
their own funds tho costs of defending 
resolutions paaisd by them in the 
interests of thq oo., simply because a 
pltf. has chosen to make thorn 
individnaliy CO -dofts.— N orthern Life 
A flBURANCK Co, OF CANADA V. 
MpMaster, [19281 3 D. L. R. 497; 
[1928J S. C. R. 5ll— CAN. 

PART III. SECT. 88. SUB-SECT. 13.- 
A. (b) ii. 

sr. “ Credible testitnrmv " of »ti- 
abilUy to pay — What is.] — in au action 
for reduction of a leaMi, brought by 
a CO., dreader was assoilziod Sc ob- 
tained an award of expenses. Pursuers 
having ledaiined, detsnder. founding 
upon on unfavourable bajoncc-fhoei 

33 


of pursuers whlob was about a year 
old, moved that pursuers should be 
required to find caution for expenses 
under 1908 Act, s. 278. The ot. refused 
the motion, as it did not appear by 
“ orodiblo tostlmony ** that pursuers 
would be unable to pay defender's 
expenses if ho wore sucoossful. In respect 
that a later balance-sheet showed that 
the financial depression from wlilch 
pursuers had been sulTorlng was 
passing ofT, further, in respect that 
toursuors had a responsible directorate 
Sc a profitable record in tho post. Sc 
that there was no suggestion that any 
oiedltor was preaslng them for pay- 
ment which ho was unable to got. — 
BDINUURGU BNmKTAIKMENTB, LTD. V. 

Stevenson, [1926] 8. 0. 848.— SOOT. 

PART III. SECT. 84, SUB-SECT. 1.— 

A. (a). 

4569' U. - — .1 — Zimmerman i*. 
Andrew Motherwell op Can., Ltd. 
(Trubtick) 119251, 3 D. L. R. 953; 3 
W. W. a. 42.— CAN. 

PART III. SECT. 84, BUB-SEOT. 1.— 
A. (b). 

•w. Elevator company — Bond for 
price of elevator.] — A co. whose charter 

{ )rovides that It ** may acquire, own. 
ease Sc sell real estate," & " build, 
sell, lease & otherwise deal yvith 
elevators, et-c./' & further " may Issuo 
bonds bearing tutorest to an amount 
not exceeding tho cost of any elevator 
built by It/’ hns the power to issne 
such bonds for tho price of an elevator 
bought by it, — UoTAr. Trubt Co. v. 
Great Nortuku.v Elevator Co. 
(1900), Q. n. 30 3. C. 499.— CAN. 

g I, .] — Although under 

Rural Tcslophono Act, 1020 (c. 90). 
H. 31, deft. CO. is iinpJJedlv prohibited 
from borrowing money otnerwlse than 
by the issue Sc sale of doboutures. Sc 
has no power to make or give a pro- 
ruiSHory^ note, yot, held in on action on 
a promissory note. Sc. in the alternative 
for money borrowed, that, since the 
money was used by deft. In paying its 
bjgltimaie debts incurred in canyliig 
out tho pur|>osuH of the co. ultf. was 
entitled to recover on the alternative 
nlalrn with Interest at the legal rat^. — 
Smith v. Klrosk Uuual Telkphone 
Co.. Lti>., 119281 3 X). L. R. 51 ; (19281 
1 W. W. R. 970 ; 22 Bask. L. 11. 
414.— CAN. 

hd. Co-uperatioe livestock company 
incorporate under Companies Act .] — 
Held : to have power to borrow. — 
Canadian Bank of Commkroe v. 
Johnson (Alta.), [19201 4 D. L. R. 
1179 ; [19261 3 W. W. R. 013.— CAN. 

PART III. SECT. 84, SUB-SEOT. 1.— B 

ek. Vower to borrow dt raise money — 
Mortgage.] — Held : a mtgo. over part 
of a co.'s real Cfd-ato as seourlty for 
a loan was Justified. — U nique PRo- 
i^RTiES, Ltd. V. Bndkan, [19271 
N. Z. L. R, 244.— N.Z. 

PART 111. SECT. 34, SUB-SEOT. 2.— A. 

id. Agreement postponing lien of 
bondholders to Iten of lender — Agree- 
ment not tUmed by all bondhdtdere.}-— 
Held : binoiDg on the bondholdera. — 
Gbbxnb V. Bcooubs (1891), 31 N. B. Ii. 
679.— CAN, 

U 





liVQxpool, 

[1024] 1 K. B. 77% «. K4 

Lowe & Wilto, [IWl 1 B. 240 ; lu 
(I4 t«ii;kk> 1| 1^. P«i^ [19S^ 1 

48« 

4e20« Add. <o (1) CongL Undies 

wood o. Bttok dt liTerpooi» XhiAutwttod v. 
Basolm Bioilu [1924] 1 K, B. 776. Beli. 
Hotigi&^SrK^Wd, Lc^e 4& WU1 b» [1027} 
1 B» 246 ( I^gett (Livei!|iool> v, Bamayt 
Bank, 11028] 1^. B. 48. 

4$89« Add. Annotation :--^As]to (2) Retd. HotightoB 
V, Nothard, Lowe A; Wills, [1927] 1 K. B. 240. 

4687. Add. Annotidion : — Refd. Lemon v. Austin 
Friars Investment Trust, [1926] Oh. 1. 

4687s. Whether ‘certfiBieale securing income stock 
Is dehenture.]>-‘DefU., a limited oo.,' issued 
certidoates for securing income stock, A a 
certificate was issued to pltfii. whereby the 
CO* certified that it wa« indebted to thi&m in 
a certain amount. The certifioata stated 
that three^fourths of the net profits of tibe co. 
in each year or a sum equal thereto were to 
be appli^ in paying off the income stock pari 
possa. Under conditions indorsed on each, 
certificate a register of the certificates ws# 
to be kept at the oo.*s registered oifioe^ 

} wherein would bo entered the names i 
addresses of the registered holders Sd par* 
tieulars of the certificates held by them A by 
* clause 9 of the conditions the nghts of the 
holders might bo modif-od’^with the consent 
of the holders of threo-fourths In value of the 
oertiflcatea Plbfs. were refused inspection 
of the register, 4c brought an action for an 
ksiunotion to restrain defts. from interfering 
with their right, under 1008 Act, s. 102, to 
mspect the register : — Held : <1) the certifi- 
cates were debentures within the sect., Sa 
pltfs. were entitled to the injunction ; (2) all 
the holders of income stock certificates were 
entitled to inspection of the register thereof 


0. Aw^ 

limt Oti; 1 ; 96 L. X Uh. 

97 V 138 5^ 79a r 41 T. U 69 

MM* Add. Annefofion:^ TeztOe 

AssocA. 0 , Lodge* tl9lM} I Itr B. 1 . 

M76* Add. Annofafton .*-^{lsfd* Fenton T^tOe 
Assocm o. Lod9^, [lOM] 1 

4677a* Right - to Issue briglhatl]^ summons 

under R. S. C., Ord. 55, r* 8--To ascertain 
persons entitied.}-*-^6^ : Hr. & 

Mikes, Trust DmsD (1030), 40 T. L, R. 
242. 

4678a. Wilful negleet or default^-What 

amomits io.y-Re Leeds City Brewery, 
I/TD.’B Trusts, Leeds City Brewery, Ltd. 
e. Platts, [1925] 1 Oh. 532, n., 0. A. 

Be Ctty Equitable Fire Insoe. Co., (192^1 
1 Ck 497. EeBT Re VloW» Vickery Stephens, (1931] 
1 Ch. 578. 

4688a. Reffttsal to give information to 

debentuiB^holders—Acgimition of debentures 
from oestuis que trust m inadeouate prioes.]-^ 
Be Maqadi Soda Co., lm>., No. 7409a, post. 

4690. Add. A7i9ioiaiion : — Refd. lie Autoxnatic 
Bottio Makers, Osborne v. Automatic Bottle 
Makers, [1926] Oh. 412. 

4697. Add. Annotofton .* — Aa to (2) Held. National 
Provincial Bank of England e. Charnley 
(1928), 93 L. X K. B. 241. 

4696. Add. Annotation : — ^Refd. Earle v. Hems- . 
worth R. D. C. (1928), 44 T. L. B, 606. 

4699a. Effect of section — Redemption of debenture 
— ^Remedies of liquidator.) — co., which 
had become insolvent, issued to a trustee, 
as security for some of their debts, a debenture 
which was to razik as a first charge on ^e 
co.’s assets A; as a fioating security only. 
Subsequently the eo. sold the goodwill of its 


PART III. SSOT. 34, 8UB-Sfi0T. 2 .^ 
0. (a/il. 

m 1. MBRciUNTi Bakk or 

O^MABA V, Hakoook (1884), e O. E. 
885.— OAN. 

PART IIL SECT. 84. 8UB-8E0T. 8.— 

0. (lb) L 

rl« JeeueOefareproepeoimfikd,] 

— maiwim V. clabsbon. iieaej i 
iXL.B.8y; 68(>,L.H.ei8i VaB.a 
ei».— 0AM. 

tn. Unauihotieed loan — Beeoverahle.] 
—Douclas V. MAKirms Ukitrd 
FAXOCK sa CX>‘OP., Ltd., Wiuson r. 
MARXTnia Ukitbp FARMisRa Oo-or., 
LtoTCN. B.), U8881 8 D. L. R, 106.— 
GAM. 

PART IIL SBOT. 84, SUB-SBOT. R— 
0. (b) it. 

k 1. ——..J^Persons lend- 

ing moxiey to a oo. nave m riirbt to 
aasome that tho eeeontiele of intorua) 
wsnagemeat have been eetrled out hr 
the oo.^*4£AimN e. OlaRkson, U885] 
4 D. Cm; 67 O. L. R. 408 : 5 
a B. 1|.8S5.— CAM. 

PART UL SBOT. 84. SUB-SECT. 8.— 

c. (e). 

m L —.1— Where debentures were 
Issued heicMre the oo. l»d filed s 
h» : — Held : even if the de* 
. ^ j were net valid In the heads of 
the debeAm-holder, they were Wdld 
la tbahSiiAi oTihe pledase he whiom 
they bed been see^eA-— MAWPiie e. 
CLAiiKsciL ttSigI 8 D. U 48 

O. L. B. <fl8v 7 O. B. B. St9.*'^M. 


PART in. SECT. 84, SUB-SEOT. 8.— 
A. (h) L 

a I. — ~ Whether mUfeaetmee 
olainke iaeiiuisii.)— Where a deheotuve 
purports to ereate a ohstse oa ** the 
uodertakiag of the ee. A eU He pro- 
perty present A future iodudlBS un- 
oallod oapilal,** misfeaawioe delirs are 
iuoluded In euoh clmrge . — He Boiojc 
SAUcsi, Ltd.. (1986} K. Z. L. R. 84.— 
H.Z. 

PART ni. SBOT. 84, SUB-SBCrr. 8.— 

0. (eL 

sq. MoHffOM of 

A co, depodted A pi _ „ 

to a bank as seourtte for repayment of 
a loan all tho liquid assets, moludlus 
stook-ln-prooess now or at any tlaie 
hereafter to be stored by we oo. 
In its godown& the keys of wmrh had 
been deUrerea to thp bank : — Ueht : 
the ohanre was net a ffoating dbaige, 
but a mige. of speciflo assets, with a 
Ifoenoe to the mtgor. to dtipose of 
th^ In the oouxse of the bustnew 
suhfeot to preecdbed oonditfona.— - 
Bark op BARonA, Ltd. e. B. B. 
S^ASARI (1826), L L. E. M Bom. 
547,— IMD. 

PART IIL SECT. 84, SUB-SECT. 8.- 
G. (c). 

w,**Oaeh jNrid.**]— D<^ oo. was 
owned by 8., who was tto mmagfng 
dhreeto. In Feb. 1830* ksbbtaiiied a 
loan of A800 from pltfs. tor his oo. on 

noimM also Ca ouiw 00.1B (s eb es m oPHi wot 

M 


Mar. 13, 1830. As S. was endeavouxiDg 
to efleot a dotation of his co, aa a 
pubUo 00 ., ho requested pltfs. not to 
rogistor tho dobonturo until the last 
luomont, whleh they agreed to do. 
On Mar. 13, S. asked for tmthcr time, 
te It was ultimately agreed that in Ueu 
of such regiattatton pltfs. should 
advance S. 4460 on me security of a 
new promissory note Sc a debenture for 
that amount, out e£ Bum be 

should forthwith repay the £300 
previoasly borrowed with Interest 
theroon. This was intended to ghre 
B. the additional time he requlrod 
without preiadioing pRIs.’ security. 
In pursuance of this arrangement nltm. 
gaiw &. their own cheque lor £400. 
W., who acted as solr. to both pariiM, 
attended with a at the on 

Mar. 16, when the cheque was pre- 
sented for payment Sc when the Is^er 
received the £400 he hnsnodiately la 
parsaanee of the agreement handed to 
w. the sam of wO In payment of 
prindipal Sc intcnet on foot of the first 
man, which sdm the BRSec huniedkdely 
lodged to the csedit of ptn. on. The 
dehentixie for £480 was dUbf lei^ 
tered. TteeenteniniatedflotiHAdid^ 
not xentefiallm A ^ deft. bo. went 
into vbtantary Itorddaiiion 
under Cos. (OonsolldAtIbn) A^ 1863, 
8. 212. the mtge. debenture sor £400 
invalid ejeoept to tlie eoctant at 

£80, thaaettaxDoeiit leoeltedby deft, 
eo. on foot of the jrimilseQry note A 
debenture for 
thoreoosiuyhf 

e. 

niKI.65.-riR* 



ptM to the 

:tto xeqtted to disoham 

Wlthhoi tttfee immtlts from 
IteM debenture e dillerait creditor 

^ tbe q 6« obtasaed a windinn^up order. The 
liiqBKdaator tdo^ out a aammoiia to aet aaide 
the eharpre created by the debenture & to 
recoyel^ ^ money paid tmder iit^Held: 

^ under 1908 Act, «« 212, the charge 

was Invalid, the amount paid could not be 
reoo?€ired on the aummone, but it would be 
qpeH to the Ihluidator either to apply to set 
aedde the parent as a fraudulent preference 
within sect. 210, or to question the validity 
of the debenture on any other ground.'-** 
Be FAnmes Qakagb (Swaduncotb), liin., 
(1929} 1 Ct. \B9 ; 98 L. J. Ob. 9 ; 140 U T. 
174 5 46 T, li. B. 11 ; [1928] B. & O. E. 144, 
B. O. 

47CHh Add. AntudaUon : — Gonad. Be Lloyd’s Fur- 
idtiire Palace, Evans v. LLoyd’a SHimiture 
Palace, 11925] Oh. 858. 

4792. Add. Anneicdicm :—A8 to (1) Apld. Be 
Stanton, [1929] 1 Oh. 180. 

,] — Moneys were advanced on 

* the security of debentures creating a floating 
charge on the property A assets of the co. 
Fifty-four days elapsed after the first advance 
^ five days siter the last advance before the 
issue of the debentures on Jan. 20, 1026. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheques for the advances wrote that 
the money was in further payment on account 
of debentures to be issued as arranged. The 
CO. went into liquidation on Jau. 25, 1926. 
Daring the period in which the bulk of the 
advances were made the lenders were unaware 
that the oo. was on the verge of liquation. 
The debentures were issu^ when the co. . 
was unable to pay its debts x*^Held s the 
debentures were valid, the payments b^bsg 
made at the time of ” the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, A consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210.--iife Stanton 
(F. A E.), [1929] 1 Oh. 180 ; 98 L. J. Oh. 

183 ; 140 L. T. 372 ; [1928] B. 8s 0. R. 161. 

4719^ Add. Annotalion: — ^Folld. Heaton A Dugard 
V. Gutting, [1926] 1 El. B. 665. 

4716a* - — — - — .] — Judgment having been 

recovered in an action against a limited co., 
which had issued debentures giving a floating 
charge over its property, execution was issued 
under a fi. /a., h the sheiifi went into posses- 
sion. In order to avoid a sale the oo.’s 
managing director paid the judUpment debt 
A costs, whereupon the sherifr withdrew. 
Thereafter, 8s before the sheriff paid the 
amount of the debt 8s costs to the execution 
creditors, the debenture-holders In deft, 


... ,, m9dr^-4!m 

eMdMM be 

enutled to the money In hands of the 
i^Mdff ; the money ntas paid to the 

sheijUf as a debt owing by dmm to the 
dkeotttibn creditors, who were therefore 
entitled to retain it as against the receiver. — 
HsAtorr 8s Dugabd, Ltd. v. OtrniKo 
BBOWDgS, loo., [1925] 1 K. B. 656 J 94 
L. J, K. B. 673 i 188 L. T. 41 ; 41 T. L. E. 
286, D. C. 

4780a. floaUnt eiuMe over part of assets 
already charged^ ^ Where a debenture trust 
deed, creating a general floatirg charge over 
all the undemking 8s assets of the co. both 
present 8& future, reserves power to the oo. 
m the ordinary coiiise of its business to 
create speoifio charges over any of those 
assets, then although a second gaoerai floating 
charge over all the property comprised in the 
first charge but ranking pari passu wi(^ or 
in priority to that char^, is. under the general 
law, incompatible with the first ch^ge So 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
fioatlng charge over part only of those assets 
ranking pari passu with, or In priority to, the 
earlier fioatlng charge, sp long as iihe later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a general 
floating cliarge over all its undertaking 8c 
assets both present So future, but reserved to 
the co. power to create in priority to that 
charge such mtges. or charges as the co. 
should think proper '* by tlie deposit of any 
dock warrants, bills of lading, or other 
similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products So stock for the purpose of raising 
money in the ordhmry course of the business 
of the CO.” In pursuance of the power 8c in 
the course So tor the purposes of its businoss, 
the CO, raised 612,000 8C secured payment 
thereof by charging all the before-mentioned 
documents, materials So stock, both present 
So futm^, by way of a floating security to 
rank in priority to the floating charge created 
by the trust deed t — Held : the power re- 
served to the co., except as to subject-matter 
So purpose, was unliimtod ; it enabled the 
CO. to choose the form of a floating charge, if 
required, So the second charge was valid So 
entitled to priority over the first charge. — 
Re Autohatio Bottlb MaAres, Osborne v. 
Automatio Bottle Makers, [1926] Oh. 412 ; 
96 L. J. Oh. 186 ; 134 L. T. 617 ; 70 Sol. J o. 
402, 0. A. 

i. Add. AnhoUUiom : — As to (1) Refd. Kredlt< 
bank Cassel Ct. m. b. H. v. Senonkers, [1026] 

2 K. B. 460. Oeneredlpp Refd. Houghton v. 
Nothard, Lowe So Wills, [1927] 1 K, B. 246. 
Mentd. Underwood v. Bank of Liverpool, 
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Tm So StSsL Co. V. OANAmuTBAim 
^OlflllOEBOB (K. 8^), ttmi 1 D. 
8iMl.r*-PAK. 
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^ ^sasste 

piMsent nr fufeiiie, A 


oreatloii of any nitge. or Charge in 
priority to it. AitorwarOs the oo. 
gave a debenture to W. to seoue 
portion of the jnirriiaee money of 
obtain goods eola to H by W., to oon- 
stftntiog a Soathur titSipe over the 
aaaete so sold. svMecueiitty/ W. 
recover^ a indgmMit against toe oo. 
fCr iKMrUoB of tM ntosey secured by 
htefudisntiife, sndear 



goods oomrtsed within the seootid 
debenture, toe rights of deft, undew the 
said debentures wwe paraxnouiit to 
those of pltf.— MATttfISSON v. Wabxkn 
98 S. It. N, S. W. 180; 45 
. W. N. 47.— AUS. 

PART m. iEOT. 84, SUE-SSCT. 8.— I. 

St, Orwmd$/er aUowtne or rtfueina^ 
Vi^ Me of Shares Aet, 1910 (e. I5).l 
—Be &AUt or Sbajumi act, uumBo 





Casts 47U^4988. Ekouss Ain) Empibe Digest Supplement. 


Underwood v. Barclays Bank, [1924] 1 K, B. 
775. 

4781. Add. Ci/o/ioits ;— 98 L. J. Ch. 27$ 130 
L. T. 93. 

4788a. Delay in Issue to retatn credit.] — 

Where a co. agrees to issue debentures to a 
creditor as security for past & future loans* 
but delays Issuing them for a considerable 
time in order to retain its credit with its 
other creditors* the debentures are not void- 
able imder 18 Eliz. c. 5, when the co. goes 
into licxuidation.~-<Be Lloyd’s Furnitcjrb 
Palace, Lot)., Evans v. Lloyd’s Purni- 
TOiiE Palace, Ltd., [1926] Oh. 863: 96 
L. J. Oh. 140; 184 L. T. 241$ [1926] B. & 
0. B. 29. 

Under ** Right to inspect register of deben- 
ture holders de have copies.] — See 1908 Act, 

8. 102,” add as follows : — 

4796. Add, Annotation: — Hefd. Oalico Printers’ 
Assocn., Ltd. v, Barclays Bank (1981), 145 
L. T. 61. 

4808. Add. Annotation : — Distd. lie Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1920] Ch. 412. 

4800. Add. Annotation : — Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1920] Oh. 412. 

4821. Add. Annotation: — ^Refd. Re Simms, [1930] 

2 Oh. 22. 

4825a. .] — Lemon v. Ac ^tin Friars Invest- 

ment Trust, Ltd., No. 4037a, ante. 

4829a. Right of transferee to accrued Interest.] — 

Re KiDNER, Kidner V. Kidner, No. 2224a, 
ante. 

4858. Add. Annotation : — Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 809. 

4858a. .] — A CO. issued mtge. bonds 

secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modiilcation of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided for the mtge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for tne vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- | 


meat which was not mentioned in the 
scheme : — EM : the resolution was invalid, 
bot^ because the bondholder in voting had 
not treated the interest of the whole cleuss of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was uUra vires. — British 
America Nickel Corpn. v. O’Brien, [1927] 
a70. 869 ; 96 L. J. P. C. 57 ; 136 L. T. 616 ; 

43 T. L. B. 196, P. O. 

4872a. Redemption at figure below par but 

above market price.] — M eade - Kino v, 
Usher’s Wiltshire Brewery, Ltd. (1928), 

44 T. L. B. 298. 

4888. Add. Annotation: — ^Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Oh. 329. 

4904a. After twenty years — ^Reference to debentures 
in company *8 published accounts.] — A co. at 
various dat<^ between 1890 & 1902 issued 
debentures payable within two years,' but 
paid no part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
in 1925 the accounts, which were signed by 
two directors A the secretary, stated the 
amount of the arrears of mtcrest : — Held : 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 5, & an action to recover the 
principal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act . — Re Atlantic & Pacific Fibre 
Importing A; MANUPAcruRiNd Co., Ltd., 
Burnham (Viscount) v. Atlantic A Pacific 
Fibre Importing A Manufacturing Co., 
Ltd., [1928] Oh. 836 ; 97 L. J. Oh. 309 ; 140 
L. T. 18 ; 44 T. L. B. 702 ; 72 Sol. Jo. 598. 

4906. Add. Annotation : — Consd. Jacobs v. Batavia 
A General Plantations Trust (1924), 93 
L. J. Ch. 620. 

4925. Add. Annotation : — Consd. Employers* 
liiability Assce. v. Sedgwick (ColliDs) (1026), 
95 L. J. K. B. 1015. 

4928a. Holder of income-stock certificate.] — 

IjEmon V. Austin Friars Investment 
Trust, Ltd., No. 4637a, ante. 

4981. Add. Annotation : — Consd. National Pro- 
vincial A Union Bank of England v, Charnloy, 
[1924] 1 K. B. 431 

4983. For the paragraph in the original volume 
substitute the following paragraph : — 

Due . registration — Particulars of 

property charged insufflclently entered.] — A co. 
with the object of securing payment of its 
overdraft at pltf. bank ” demised ” to the 
bank a certain leasehold factory with all the 


PART 111. SECT. 84, SUB-SECT. 8.— 
K. (a) 11. 

4868 U. — — .} — National 

Trust Oo. v. MAitmux Coal, Railway 
A POWXR Co., 11930] 8 D. L. K. 809.— 
CAN.. 


PART HI. SECT. 34. SUB-SECT. 3.- 
L. (b). 

■V. Debenture stock issued by loan 
company.) — Dobonture stock Ittmed by 
a loan oo. proooediiig imdcr Loan Com- 
panloe Act, 1014 (o. 40), as ameiuled by 
12 4k 13 Ojuo. 6, 0 . 31, t. 4. Is not redeem- 
able at tbo option of the bolder. — 
Scottish Widows* Pund A Ln* 
ASSURAKOK SonXTT V. CANADA PBBMA- 
KBNT Mtob. Cws., ilOSOJ 3 D. L. R. 
403 ; 63 O. XTR. €87.— can. 


PART 111. SECT. 84, BUB-SECT. 4.— 
A. (a). 

4020111. .] — Be Hoiaibs 

(Sauckl), Ltd. (1983), 68 1. L. T. 9.— 
IR. 


PART 111. SECT. 84. SUB-SECT. 4.— 
B, (b). 

•w. Agreement to give security ,] — 
Belt, oo., baviug agreed to purchaae 
from put. eo. a motor, paid SlOO on 
delivery. Sc agreed to give Beourltv over 
the motor for the balaiice, A a bill of 
B^e waa jpiepared, but was not e^ro* 
ontad the agreement to give 

aoonrity had not created an eoultable 
‘mtge., which, not beliig within the 
i definition of "mtge,**to Cos. Act, 

36 


1908, a. 130 (11), waa not rendered 
void by that sect, by reason of non- 
registration. — Nbw Zbaland Skrpbn- 
TtNB Ck>.. Ltd. V, Boon Hat Quarries, 
Ltd.. [1926] N. Z. L, R. 73.— N.Z, 

am Assignmeni of book ddtts .} — 
Where the aaaignor ia a co. the aaato- 
xnent of book debta most be registered 
in tbe offices of the County Conrt of 
the county in whiOh the head office of 
the CO. ^Is aitnate A the bead office 
moana the head office designated in the 
letters patent incorporating the oo., or 
in any bye-law that may be paaaed by- 
the 00 . pursnant to Cos, Act, a. 82. — 
Be Smith Transportation Co., I198S] 
2 D. L. R. 608 ; 62 O. L. R. 203 ; 10 
O. B. R, 48.— CAN. 



morable ** plant used in or about the pre- 
mises for a term of about DQd years, fiie 
bank sent the indenture to the registrar of 
companies for re^^tration under 1008 Act* 
8. 03. In the pamoulars required to bo filed 
pursuant to that sect, the instrument was 
described os a mtge. of the leasehold premisesi 
no mention being made of tlie chattels. The 
registrar entered the description of the 
instrument in the register in aimiliLi* terms, 
identifying it by its date, A omitting all 
mention of any char^ on the ch^tels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The b$mk claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate ** that a mtge. or charge 
dated ** — specifying the date & the parties 
to the instrument — “ was registered pur- 
suant to Cos. Act, 8. 03." On an interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held : as the 
certificate identified the instrument of char^, 
& stated that the mtge. or cliarge thereby 
created bad U on duly registered, it must be 
understood as <3ertifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial & Union Bank of England v. 
CUARNLBY, [1924] I K. B. 431 ; 93 L. J. K. B. 
241 ; 130L. T. 466; 68 Sol. Jo. 480 ; [1924J 
B. & 0. R. 37. 

4941. Add, Annotation: — Crsnemify, Refd. National 
Provincial A Union Bank of EngW^l v. 
Chamley, [1924] 1 K. B. 431, 

4975. Add, Annoiaiiona : — Apld. Thomas r. Todd. 
[19201 2 K. B. 611. Refd. Gough^s Garages, 
I.td. V, Pugsley, [1930] 1 K. B. 616. 

4977. Add, Annotation : — Refd. Fenton Textile 
Assocn. r. Lodge (1927), 90 L. J. K. B. 1016. 

4979. Add, Ciiaiiona : --9^ L, J. Ch. 42; 130 
I-. T. 178. 

4979a. Effect of voluntary winding up.] — 

Where under a debenture deed in the common 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the business of the co., the authoiity of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., A on a contract 
thereafter made by the receiver as such he 


Y6L Xi—4km^adm. Ombs 4988— 508te« 

will be personally liable.-— Thomas v. Todd, 
[1926] 2 K. B. 611 ; 95 L. J* K. B. 808 ; 135 
L. T. 877 ; 42 T. L. R. 494. 

4982. Add. Anno/ofion Consd. Be Glyncorrwg 
Cblliery Oo., Railway Debenture ^ Oonoral 
Tru^ Oo. V* The Go., [1920] Oh, 951. 

4082a. Debenture oontalnlng floating charge dc 
flxed charge — ^Priority given only In respect 
of assets subjeot to floating charge.] — 

Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a fioatin^ charge, 
the priority given to the preferontial debts 
by 1008 Act, s. 107 (1), applies only in respect 
of afaete subject to the floating charge ds 
not to assets subject to the fixed charge. — 
Re Lewis Merthyr Consolidated Col- 
lieries, Ltd., LT.OYD8 Bank v, TrrE Oo,, 
[1920] 1 Oh. 408 ; 98 L. J. Oh. 353 ; 140 L. T. 
321 ; 73 Sol. Jo. 27 ; 22 B. W. 0. 0. 20, 0. A. 

4982b. Preferential payment of income tax — 
Assessment after appointment or taking 
possession of receiver.] — Under 1908 Act, 
8. 107, where a recedver of a oo. is appointed 
on behalf of holders of debentures secured by 
a fioating charge, or possession is taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co. up 
to the fifth day of Apr. next before the 
date of the appoiutnicnb of the receiver or 
of possession being taken as aforesaid, but 
not exceeding one year’s assessment, are under 
1008 Act, s. 200, t/o bo forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to any 
claim for principal or interest in respect of the 
debentures : — Held : the expression in sect. 
209 " assessed up to the filth day of Apr." 
means " assessed for a period ending on tiio 
fifth day of Apr.," & tnei'cfore the right to 
preferential payment of one year’s assess- 
ment remains, notwitlistanding that the 
assessment is not made untiJ after the date 
of the appointment of the receiver or of his 
taking possession, as the cose may be. — 
GovnfiHS V, Walker, [1930] 1 Ch. 202 ; 09 
L. J. Ch. 138 ; 142 I.. T. 404 ; 40 T. L. K. 
1.50 ; 74 Sol. Jo. 41 ; 16 Tax Cas. 106 ; 
[1929] B. & O. R. 125. 

5011a. Not appointed It hostile to debenture- 

holderd.] — Giles v, Nuttall, He House 
Improvement Assocn,, I/ro. (1885), 78 
L. T. Jo. 362, 0. A, 

5036a. Right to sue — On bills of exchange drawn by 
receiver — For goods supplied by company to 


PART HI. SECT. 84, SUB-SECT. 4.— 
C. (»). 

•y. Power of court — To impose 
ferfiw.]— In makiog an order under 
Coe. (Hegistraiion of Soouritles) Act, 
1918, B. 7, grantloflr an extenmoo of 
time for the registration of dobentureB, 
the ct. will, in a proper case. Impose 
terms for the proteotloo of the un- 
secured creditors of the co., although 
it will not do so except where the 
circumstannes so require . — He A 
Limited Company (1928), 28 S. R. 
N. S. W. 3C1 ; 45 N. 3. W. VV. N. 91.— 
AU8. 

sa. ffluit mud be shown. J— Where 
the time prescribed by Cos. Act, 1908, 
s. 130, within which a mtge. given 
hy a 00 . is to be registered has expired 
It la aesentlal that a oo. applying for 
an extension of such time should in 


the supporting affidavit, in addition 
to giTlog full particulars relating to 
the grounds upon which the application 
is made, give a very full 8c complete 
statement of the financial position of 
the CO., with imormatlon (i) as to the 
amount owing to unsecured creditors 
8c tbo nature of the accounts, i,e. 
whothor ordinary monthly accounts 
or of long standing : (ii) an to whetbor 
there arc any judgments outstanding 
against the oo. ; (ill) as to whether 
any proceedim are ponding for winding 
up the co. « geoerally such full & 
complete information as may be 
uecessarr to enable the ct. to he fully 
seised of tbo position 8c to enablo it to 
determine wbetfaer It Is necessary to 
Insert in the order any words speclflcally 
protecting unsecured creditors. — He 
DALormr 8c Co., [1928) N. Z. L. IL 
731.— N.Z. 


PART in. SE(rr. 34, SUB-SEOT. 6.— 
B. (b) i. 

4988 I. Discretion of court — Inter- 
ference by appsUafs court,] — Easteun 
Trubt Co. V. Nova Scotia Steel 8c 
Coal Co.. I/td., [19271 1 D. L. H. 421 ; 
59 N. 8. It. 123.— CAN. 


PART III. SECT. 34, SUB-SECT. 6.— 
B. (b> ii. 

ta» tVhai amounts to defauU in 
payment of Interest,] — it cannot be said 
ihut there bait been default until 
demand has been made for payment at 
the place, or one of the places, naniod 
Id the bond for payment of interest.— 
TnusTB 8l Gcakantkb Co., Ltd. e. 
Diiumhellbr Power Co.. [19241 2 
D. L. R. 208; [19241 1 W. W. K.1029. 
—CAN. 
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oiMtfOiMiMaMii, SiMBxni^iWD BicnEiae 'tltaaen* Svmjnonrr. 


MOi of ^iteliawgat nigaed 
bf TBi«eiw, F. XAd./ iSidS^er, hftd 
been aeeeptedi in voMect ^ goodtf 
by tbe 0 D« to h litl* stam 
it mmrt be ** cleaaly maedevstood that X am 
in no way accepting any liability or 
rearoonsibUity whatever in respect oz the 
oraera themaelTea tr^BM : the worda 
** Beoetver. were worde ot deeoiip^ 

tloii otily> k tibe biUa did not purport to have 
been drawn on behalf of the oo., is pitf. 
waa entitled to recover againat defta. upon ihe 
biUa — ^KETTLa V. X>T7K0im is WAKiarasDUo 
(1027), 188 L.IT. 158.; 48 T* h. B. 770. 

50865. Power of sale — Contract auhjeot to approvid 
ot couHr^Time tor ohtalnuig approval — 
Betore tonipIetIoti«]*-*Wher6, in a deoenture* 
holdera’ action, the receiver contracta to ael2 
property included in the debenturea, subject 
to the contract being apimved is aanctioned 
by. the ct. is no date la dxed tor obtaining 
such approval, it muai be obtained before 
the date fixed lor completion of the contract. 

On Oct. 81, 1 027, the receiver in a debenture- 
holders* action entered into a conditional 
contract to aell laxi^ is cottages Included in 
the debenturea. The contract provided that 
the purchase should be completed on or before 
Pec. 81, 1027. By clause 14 it was provided 
that the contract was subject to its being 
approved A sanctioned by the ct., A in the 
- event of its not being so approved it was 
to become void, A the pu»«h»ierB were to be 
entitled to be repsM vheUr deposit. The 
receiver took no effective ste^ to obtain the 
sanction of the ct., A on Jan. 10, 1028, the 
urchaaers* solrs. wrote to the debenture- 
olders* solrs. repudiating the contract & 
demanding the return of the deposit money 
tinder clause 14. On an application for an 
order iliat the conditional contract should 
be confimied ; — Held : the purchasers were 
entiiUKl to repudiate the contract to be 
repaid thoir deposit money, together with all 
interest carnea by such deposit, from the 
date of its payment to the vendor. — Be 
SAxnwBLn Park Ooij.tkbv Co., Pihld v. 
The Co.. [1029] I Ch. 277 ; 98 L. J, Oh. 229 ; 
HO L. T. 012. 

5067a. .] — Htl, assoon. brought an 

action against defts., 0. A Oo., A L., managing 
director of the co. Binoe tbs mattm relevant 
to the action the debenture-holdeM of 0. A 
Co, had gone into possession under the 
powers of their debentures, A had appointed 
Jj» as receiver A mana^. It. med an 
affidavit of discovery disolosiiig certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when ho was managing 
director of the oo., he now held them as 
receiver A manager of the debenture-holders, 


an order eoiiU n 0 tii# itiade affaliia^ 

Oo., to produce them t fibafe ink^ 

be documents whleh were siioli that O. A Oo. 
Bself would have the to inspect for the 
purposes of the aeftonu 0. 4:^ Oo, having a 
fight to redeem th e m , is the ri|bt of hispeo’' 
tion of O. A Oo. could be oaed pitf. assocm 
as tuf though an agent tor the ddbenture- 
holders, was also lor some purposes the 
agent of 0. A Co.-^Fatrroir TBti?nwdesooK., 

i 961I.J.K.B. 

1016 $ 187 L. T. 241, a ▲. 

50gfa, Rilht to •ue.l— A debenture of 

a oo. empowered the hmder to appoint a 
receiver A manager, A provided : ** A receiver 
A manager so appointed shall be the agent 
of the CO. A shall have power to take 
possession of A get in the property hereby 
charged.** A receiver A manam having 
been appointed, brought an aoibn in the 
name cd the oo. for the rescission of an agree- 
ment by deft, for the purohaee of land Ircun 
the oo. A forfeiture of the deposit, A alter- 
natively for specific performance : — Held : 
the debenture empoweiped the receiver A 
manager to bring the action without the 
Go.*8 consent. — M. Wheeler A Co., IAd. v, 
Warren, [1928] Oh. 840 ; 97 L. J. Oh. 486 ; 
189 L. T. 543 ; 44 T. L. B. 698, O. A. 

5068a* .] — ^FtoTON Tbziile Assocn., 

Im>, 0. liODOE, No. 5067a, ante. 

5091* Add. Annof(Uian; — Apld. Thomas v, Todd, 
[1926] 2 K. B. 511. 

6|20a* Conduct of aoUon — To whom given — Inds^ 
pendent party — When destraMe.j^The con- 
duct of a debenture holder’s action begun by 
a person whose iaransactions with the co. the 
ct. considers to reautre investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, 
may be given by the ct. to an independent 
party. 

One of the objects of the co. was to buy A 
let premises for use as flats A clubs. Its 
flrst directors were pltf. A his nominee, but 
it was in substance a '' one man ** co. with 
pltf. as managing director. It granted leases 
of certain premiseB to the S. syndicate, of 
wliich the directors were pltf. A the same 
nominee. The eo. agreed to pay a yearly 
salary to pltf. A guaranteed the issue of 
ddl>entures oy the syndicate. The syndicate 
eoon failed to pay rent, but pltf. ^took no 
steps either to emoroe payment or forfeit 
the leases : A, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its bcomlf . The 
syndicate issued debentures, pltf, becoming 
the holder of a number of them, A also hold* 
ing debentures issued by the co. Later, a 
receiver A manager of the property of the 
syndkate charged by the delmtiires was 


PART UX. SECT. 84. SDMKCTr. C— 

0 . 

■b. iHdgkprewrM4Ooiirrif<mend0r* 

tobfna «• ffdf/nff 4xmotm*h^VrATWitAh 
Thust OcT. V, BoRtNioM IBON A mm 
Oo. (N. ax I1S87J a D. ETr. loss.— 


PART ni 8B0^ 


•d* jrttrMkiioa ef eewi lo 

In jwiwwil ia w r - ‘'Oa a id if aa 

for eomotofoM Ir 

Lanp 


pMiefi 


omb am), 81 o, R. 8e7*--cAif. 

PART XIL MDOT. 84„ 6IIME0T. a— 
jA 0f)» 

•L SmrUdkHpn «/ eowi to ordar— 
/a itdieflws HP pro(ii]ioif(ii0i> Os jpoiff icrtt 

’ .wwgwy. »ri„ei 



pARt m. nv^i^iinis^ncit. 

.H. Mtm tm~ 

38 


o tiM ion of f t rotmMn im ^ s e Sm ti o ft ie.] 
— TlttWie A OOOMAftTBg On., Isfp. V. 
pupEBBirsn Powvm Oa, (10841 8 
D. L. E. 808 ; (1084] 1 W. W. R, 1088. 
— <*A1I, 


MSOt ET pmio ^ 
reo«|ver ought eoi to 
p.* ospeotaUx^fnr th» 

pnwisaitoe of A to 

mutnssi. oxeeipi (a m 
tdNn^mptmem.^*t9(0m A 
Oo., i/m. 
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^ pltr. began a dnbealiim holder’s 
aetkiaa agabm the oo., subseqnmitly sellW 
tbe futwnre which he had bcHAght & the 
leasehold preihiseB at a lose. Ultimately, he 
reeigaed his directorship : d; this suminoas 
adcod that the conduct of the proceedings 
should be vested in appot,, another debenture 
holder, on the ground that pltL against 
whom gross ne$d%ence was allied, had an 
intraest adverse to that of the remaining 
^ debenture holders i — : as the trans- 
^actions of ]^tf. with the co. h^ never been 
investigated, dc as it had so far been im- 
possible to investiflpte them, it was deehable 
that the conduct of the action should be given 
to an independent perscm. — Re Sbryichebs 
Clot Estate Syitoicate, Iot., McOandusii 

V. The Oo»£PANY, [1930] 1 Ch. 78; 99 
L,J.Ch.33; 142 L, T. 127. 

5149a« Aralloatlou of assets— Deflolenoy.] — 

In a debenture-holders* action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 

(2) costs including remtmeration of receiver, 

(3) costs, charges &: expenses of debenture 
trust de^ Including the trustees* remu- 
neration, (4) |:lt£s.* costs of action, (5) pre- 
ferential creditors, (6) debenture-holders. — 
Be GlyncoIsuvo Collibuy Oo., Uailway 
Dbbbntukb & General Trust Oo. v. T>us 
C o., [1926] Oh. 961 ; 90 L. J. Oh. 43; 70 
Sol. Jo. 867; evib nom. Re Glyncobrwg 
Colliery Co., Be Railway Debenture ^ 
General Trust Co., 136 L, T. 169. 

5149b. .] — Re Burbaook Ooxlodge Coal 

Oo., Ltd. (1930), 23 B. W. 0. 0. 7; [1920] 

W. N, 16, 

5170. Add, Anvuiialum : — Retd. Re O’vucorrwg 
OolUery Oo., Railway Debenture Jc Gencm 
Trust Co. r. The Co., [1920] Oh. 961. 

5184a. On authority of reoelvor — ^To emj on I 
business of company.] — Thomas v. Todd, 
No. 4979a, mUe. 

5184b. To enforce rights under Landlord dc 

Tenant Act, 1927 (c. 86), s, 5.} — A co. was 
the lessee of certain premises under a 
lease expiring on June 24, 1930. In 1925 
the CO. issued a debenture by which it 
charged aU its undertaking A all its pro- 
perty, present dc future, including its un- 
called capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords nndm* above sect., 
requiring tJiem to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property A assets therein comprised. 


va l.*>0iwtniw. OMMi fiaaiH-fiiiflik 

The laadlofds liaving failed to comply with 
the ca^s request lor the grant of a new lease 
the receiver on Sept. 28, 1829, commenced 
an action in the county court in the name of 
the oo. to obtain the grant of a new leaise. 
On Got. 15 a compulsory order was made to 
wind up the co, A a liquidator was appointed : 
— EM: the right to apply for a renewal of 
the lease under above sect, was a right given 
by the co, to the debenture holders as part of 
their security, A the receiver was entitled to 
enfCKTce that right notwithstanding the 
liquidation of the co. — Gough’s Garages, 
Ltd. f>. PuosLSY, [1980] 1 K. B. 616 ; 99 
L. J. K. B. 225 ; 143 L. T. 38 ; 46 T. L. R. 
283 ; 74 Sol. Jo. 215 ; 28 L. G. R. 280. 

5188a. Debenture given for money bond fide 
advanced — Alter knowledfe of presentation 
of petition for winding up.] — The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ot. 
from valiaating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the CO. to pay wages, A the costs of appot. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 206 (2), A of the 
liquidator, may be paid out of the assets of 
the CO. — He Park Ward A Oo., Ltd., [1926] 
Oh. 828 ; 96 U J. Oh. 684 ; 136 L. T. 675 ; 
70 Sol. Jo. 670; [1926J B. A 0. R. 94. 

5194. Add, dnnotofion .'—Consd. Aden v. Royal 
Hank of Canada (1925), 41 T. L. R. 625. 

6814. Add, Anfiotatiofte : — Dlstd. Rc Stanton, Hogg 
V, Maule (1927), 44 T. h, R. 118. Retd. Bo 
Stanton. [19283 1 K. B. 464. 

5816. Add, AnnoUUione : — Consd. Be Stanton, 
Hogg V, Maule {1927). 44 T. L. R. 118; 
Reid. Be Stanton, [1928] 1 K, B. 464. 

5316a. May decide validity of debentures.] — 

Less than three months before the commence- 
ment of its compulsory winding up in a county 
cU, a co. having a paid-up capital of less than 
£10,000 issued debentures to the extent of 
£4,500 in favour of two persons. The 
liquidator moved in the county ot. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1008 
Act, 8. 210, or as a fioating charge created 
otherwise than for cash under sect. 212, 
A that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors : — Held : the county ct. judge had 
jurisdiction to entertain tbe liquiOTtor’s 
application, A, as he had done so, his dis- 


PAHT IIL SECT. S4, 6UB-SEGT. C.— 
E. (1) iU 

61481. Form of iudfpnent ,} — 

p, ctAHRsoit, niuyl d l h. sss ; 

57 L. H. 469 ; 6 a B. H. 835.— 
CAM. 

PART Ul, SECT. 66. 

<a 69), a 47.)— The weeds do not refer 
io a WiiMliasnp under ajow partionimr 
Act talSSTSmee of a dlsscd^^ bat 
mean a winding up ef a eo« in the 
senie^of a leallsation of the epeete, a 

of a-fwang Uunuiiidvei* A 


06 well as under either Dominion or 
PTOYtnolal Winding-^ Acts . — Be Ibma 
^-orsBATiTs lm>,t_Be Love A 
Knui^on, U96m B* I/* R. 67 ; 11924] 
3 W. W, R. 859.— OAIL 

tn. Whether proeeeAtrtge under JOank- 


rejdev Aol ednaiUdn jweoMfenf.l— Leave 
may oe ghren a eo* to inttitute pro- 
eeeolngs under Wlndlng*up Act, A a 
windtng-im order made, altbough pro- 
ceedings bave not been Instituted _ln 


U9311 3 W. W. R. 102.--OAlf. 

par/ III. MOT. M. IM-MOT. 1.— A. 

s t To temii to Bher^ OauriA — 

nm i under Cos. Act, 1929, s. 116 (n 
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the ot. has power to remit a petition 
for tho winding-up of a oo. to the 
sberiff ot. only whore the capital of the 
00 . paid up or credited as paid up does 
not ezee^ SlOjPOO.— Jik Cbaket 5c 
Bull, 11930] 0. O. 759.— SOOT. 

t. Add ** reosd. 14 S. 0. R. 624.” 


PART UL SECT. 66, SUB-SEOT. 1.— 

0. (o). 

11 . ,1— Re Albion Macbink Oo. 


PART III. SECT. 86, 8I7B-SSOT. 9.— ». 

Q I DeUwnoi accounted for .} — 

He SouTHL^D Wooi^ Mms, Ltd,, 
[1929] N. SS. L. R. 269.-11.2. 



Cnwi B819i->8890. Ekopbh aitd Empibe Dioe^t 


cretion could not be intetfered with . — lU 
F. E. StantoK, [1028] 1 K. B. 

464 ; 97 L. J. K. B. 131 ; 188 L. T. 176; 44 
T. E, B. 118 ; [1927] B. & 0. K. 187, D. 0. 

6887. Add, Annotation /<^Retd. Loch v. Black- 

wood, [1924] A. 0. 788. 

6854. Ai2d. Annotation: — Refd. Loch v. Black- 

wood, [1924] A. 0. 783. 

5857. Add, Annotation : — ^Refd. Loch v. Black- 

wood, [19241 A. O. 783. 

5S57a. registered In Barbados 

under Cos. Act, 1010, of Barbados, as a 
ublic CO., in order to carrv on testator’s 
usiness A to divide the profits of it between 
members of his family entitled under his will 
to share them ; the managing director had 
a preponderating voting power. Upon a 
petition for winding up by shareholders- who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, & that they bad laid themselves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position A affairs A to acquire 
petitioners’ shores at an under-value : — 
field : the power to wind up the co. under 
sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect. ; ^ 
' in the ciTcumstances of the case, regard 


being had to the domestic character of the 
Co., petiUoners were entitled under that 
provision to a winding-up order. — ^L ogh v. 
Biackwood (John), Iot., [1024] A. 0. 783 ; 
93 L. J. P. 0. 267 ; 181 L; T. 719 ; 40 T. L. R. 
782; 68Sol. Jo. 786; [1924] B. & O. B. 209, 
P. O. 

5872. Add. Annotation Retd. Loch v, Black- 
wood, [1924] A. 0. 788. 

5888, Add. Annotation: — Consd. Loch v. Black- 
1 wood, [1924] A. 0. 783. 

5897a. Omission to hold general meetings or 

to submit aocounts.1 — 'Loch v. Blaoewood 
(John), Ltd., No. 5867a, ante. 

5590a^ Effect on right to costs.] — Praotice 

Note, [1929] W, N. 66 ; 167 L. T. Jo. 246. 

5648. Add, Annotation: — ^Refd. Be City lAfe 
Assce., [1926] Oh. 191. 

5654a. Discretion of court to allow appearance 
although no notice given.] — ^Practice Note 
(1030), 69 L. Jo. 208 ; [1930] W. N, 78. 

5841a. Issue of debenture — For money advanced to 
I company tor payment of wages.] — Re Park 
Ward & Oo., Ltd., No. 6180a, ante. 

*<5881. Add, Annataiiona : — Dlstd. Be Stanton, 
. Hogg V. Maule (1927), 44 T. L. B. 118. 
Retd. Re Stanton, [1928] 1 K. B. 464. 

5890. Add. Annotation : — ^Retd. Hearts of Oak 
Assurance Co., Ltd. v. A.-G. (1931), 47 
I T. L. R. 679. 


PART in. SECT, se, SUB-SECT. 2 .— 

G. (ft). 

ft i. .1 — ^Whoro the notice pro- 
vided for by WlndtQfir-up Act, R. 8. C., 
1000 (o. 144), B, 4, hAB not boon served, 
‘Sc a petition for a windlng-np order is 
presented, tiio question whether tlie 
eo. U ** unabto to nay its debts as they 
become due/' within sect. 3 (a), must 
bo dotormlncd by the ot. upon the 
Tuatorlal filed. — lie Miix) Wheat Ck^., 
Ltd., [192ril 2 D. L. R, 1170 ; (192.9] 
1 W. W. R. U42 ; 35 Man. L. R. 1 ; 
6 C. n. It. 707.— CAN. 

PART III. SECT. 36, SUB-SECT. 2.— 
D. (ft). 

<jl. .] — /ee James Lumbers 

Co.. LTD., [19261 1 D. L. R. 173 ; 58 
O. L. R. 100.— CAN. 

d II. .1 — Be British 

Empire Steel Corpn., Ltd. (N. S.}, 
11927] 2 D. L. R. 964.— CAN. 

PART III. SECT. 86, SUB-SKCT. 2.— 

D. (b) I, 

1 1. Propertu of aprculaiivc value. ] 

— Appot. WOB a irdnorlty ebaroholder, 
holcUnff .37, .900 HharcB of the total 
capitaliBaMon of 2.000,000 Bharoe. 
T'he property o>vnod by the co. was 
an undeveloped mining location of 
merely speculative vttlue. The locu- 
tlou was futact 8: there were practically 
no UabilltleH, but the actual cash in 
the treamiry wa>< trifling : — Held ; the 
0080 was not brought within the cla«8 
of cAPes in which A winding-up Is 
ordered, bocause the whole substratum 
of the underL\king has disappeared. — 
Be Jury Oolp Mike Development 
Oo.. Ltd.. [10281 4 P. L. R. 735 ; 63 
O. L. H. 109.— CAN. 

f il. — ^.1 — The mere fact that 
there has been depreoiatlon in the Value 
of lie aasotB, or that the assets *hc^ 
become frosen instead of liquid, did 
not establish the disappearance of the 
substratum. — Be Tobqiw) Fihanob 
C oRPPf.. [1930] 3 D. L. R. 882 ; 65 
O. L. R. 351.— CAN. 

PART III. SECT. 86, SUB-SEOT. 2.— 

D. (b) it, 

II. DounnoK STEEL 


COBPN. (N. S.). [1927] 4 D. L. R. 
337.— CAN. 

m t. • .] — ^Whero a oo. having for 
its main object the manufacturing 
dealing in cement bad failed to com- 
meuce bueinesa for a period of 6 years 
following its inooruoratton, but an 
apparent majority of shareholders were 
then desirous to commence the manu- 
facture of hydrated lime in acoordanoe 
with one of the subsidiary objects, on 
a petition by a shareholder for com- 
pulsory winding up on the grounds of 
delay In commencing bufidness, & that 
It waa Ju.st & equitable that the oo. 
should be wound up ; — Held : the 
delay not having been satisfactorily 
explained. Sc it appearing that there 
wras no prospect of the oo. commenolng 
business either in accordance with its 
main object or tlie subsldleury object, 
tbe substratum of the oo. had gone Sc 
petitioner would appear entitled to an 
order for compulsory wlndlng-up on 
either ground alleged . — Be National 
Portland Cement Co., Ltd., [1930] 
N. Z. L. R. 564.— N.Z. 


PART III. SECT. 86. SUB-SECT. 2.- 
D. (d). 

5884 ii. .1— Although a co. may 

bo wound up where therols a complete 
deadlock in ita management, where 
a substantial majority of the share- 
holders are opposed to the making of 
the order, whore the petition is tbo 
outoome of a mere domestio quarrel. 
Sc where no substantial advanti^ will 
aoorae from the granting of the order, 
an order will not be made . — Be 
Shifwat iron Bell & Wire Manu- 
FAcnmiNO Oo., Ltd., (19261 2 D. L. R. 
887 ; 58 O. L. R. 585.— CAN. 


% f._>. iHJfereneea between two eole 
members.} — Where resp. had treated 
the 00 . as hfs own bnsinese in such a 
way as to destroy bis fellow-share- 
holder's oonfldenco in the iumartlallty 
of his administration : — Held; it eras 
just St oquitable that the co. ehould t>o 
wound up.— T homson v. Dbtrdalr. 
(19251 S. a 811,— SOOT. 


t Ii. DeaOltHik eovasd bp peti' 

tionere .) — Wfaidlogrup order refused. 
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— Be Jambs Lumbers Co., Ltd., 
(1926jj^l D. L. R. 173 ; 58 O. L. R. 100. 

t iii. .1 — At the time of the 

presentation of the petition there were 
only four directors, whereas the oo. 
imdor its bye-laws should have five. 
The two petitioning directors had 
recently refused to attend meetings or 
to discuss wdth tbe other directors the 
management of the oo.'s aflalrs : — 
Held : if any deadlock existed it was 
created by tbe petitioners & was not a 
ground for ordering winding-up. — Be 
Toronto Finance <>jrpn., [1930] 3 
D. L. R. 882; 05 O. L. R. 351.— 
CAN. 

PART III. SECT. 36, SUB-SECT. 2.— 

D. (•). 

5897a i. Managing director 

cond^icting aSfaire na though company 
hie private biwiniwB.]— B aird v . Lees,' 
(19^41 S. C. 83.— SCOT. 

PART III. SECT. 86, SUB-SEdTT. 3.— A. 

Bg. Leave to appeal from order — 
Wl^gramied.l — Wlndlng-up Act, 1927, 
B. 103, applies to an application for 
leave to appeal from an order aUowing 
or dismis^ng a petition to wind up a 
00 . Jjeavo to appeal should not be 
granted, however, unless there appears 
to be some reason for doubting the 
validity of the judgment in review. 

“ Future rights in sub-sect, (a) of 
said sect. 103 should be given a wide 
Interpretation; Sc the question to be 
raised on the intended appeal from an 
order dismissing a windW'Up petition 
may involve future rights although the 
applicant for leave to appeal is merely 
a shareholder Sc not a creditor. — Be. 
Canada National Fire Inburakob 
Co,, [19801 3 W. W. R. 809 ; 39 Mon. 
L. R. 195.— CAN, 

sh. SeourUy on appeal — Extension of 
time for — ^The Ct. of Appem 

has no power to extend the time for the 

1 

requires to be given when an appeal is 
taken from an order or decision In a 
proceeding under that Act. Hesp.'s 
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5908a. Applloatlon for order under 1008 Act, 
8. 175 (6), for exculpation — ^Rlght of successful 
applicant to cost8.j<—ii^ Amusements Con- 
struction Co., I/TD., [1927] W. N. 7. 

5988* Add, Annotation : — As to (2) Refd. Re Home 
& Colonial Insurance Go., [1930] 1 Ch. 102. 

5959a. Duty to refund sum paid to company without 
consideration.] — Re Regent Finance & 
Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283 ; 169 L. T. Jo. 305 ; [1930] W. N. 84. 

5959b. Duty of liquidator of private company.] — 

The question ai'ose in this case wliether r<\sp. 
had shown through a private co. a title under 
which he had become the assign of leasehold 

S remises within sect. 95 of St. John’s 
lunicipal Act, 1921, & as such entitled on i 
the ' expiration of the term granted by the i 
lea^e to compensation for the unexhausted 
value of improvements made during the 
teim. Resp.’s title was faulty & certain 
transactions under which he traced Ins title 
fr<.>m the private co. irregular, but he was held 


by the Supreme Ct. to be an assign, a private 
co. not being regardedT as a corpn. distinct 
from the pereons composing it & irregularities 
in connection with its liquidation being 
regarded as permissible : — Held : the duties 
& responsibilities of the liquidator of a 
private co. are as serious as of any other co., 
& a private co. is distinct from the persons 
composing it ; a liquidator of a private co. 
was therefore not justified in paying the 
creditors merely a dividend on their debts 
when large surplus assets remained in hand, 
& in then allowing the contributories without 
any deed of assignment to take possession 
for themselves of the surplus assets, & for th(^ 
futuiv in Newfoundland suoii irrtigularities 
should be without judicial countenance. 
Rest), had not established his claim to be 
legal assign of the property, having regard to 
such irregulariti(‘s.~— l)iT(’iiAM r. MiiiLEii 
(1931), JOO L. J. 1*. V. 177, P. (X 
5972. Add. Annotation - Refd. He Windsor Steam 

CJoal Co. (1901), Ltd. (1928), 140 L. T. 80. 


of tht^ ]H)ok ])rlor to 

Iluj cAiiimtif)!! of t he ticM? vviiliiu whlfh 
the Hccurlty hail to hr was held 

not to have been a \vai\ er of his riffht 
to the sectirlty. — S hai navon lltn’- 
cHERS, Ltd. V. Hijuness, [1030] 1 
W. W. J{. 760 ; 3 U. L. 11. 650 ; 24 
H. L. n. 300.— CAN. 

PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) ii. 

c i. .] — Potltioner hoiidii, 

Ihe holder of bonds of the co., which 
gave him in the wonls theivof a “ first 
ft eating Cham ’* on“ the undertaklnK’ & 
all the assets of the co., both present & 
future ” : — It eld : to have a right to 
aijply for a wduding-iip order & to have 
mn.de out a ease thendor. He was not 
otdif^ed to i)i‘o(a‘t*d on the covenant to 
I»ay in the bonds and by way of judjf- 
nnmt & execution rather than by way 
of the proceedings for u wln<liii|?*up 
Ollier.— /fr ]Mii»-\Vkht Glass C'o,, Ltd., 
[1031] 3 \V. W. Jt. 165. CAN. 

PART III. SECT. 36, SUB-SECT. 3.— 
B. (b) iv. 

q 1, .] — A petition for 

the winding up of a oo., filed by a 
creditor with the view of onforclnRr 
payment of a disputed debt, is an 
abuse of the process of the ct. & should 
be dismissed. — Pyda Satvarazu v. 
Guntdr Cotton- & Paper Mills Co., 
Ltd. (1924), I. L. R. 48 Mad. 267.— 
IND. 

6439 il. .1 — Smitufieli) 

Cold Storage & Export Co. of 
S ouTU Africa, Ltd. v. Lever (1924), 
45 N. L. R. 73.— S. AF. 


PART III. SECT. 36, i^UB-SECT. 3.— 
B. (c) 1. 

6484 i. Executor of deceased share- 
holder. I— HeW .* entitled to present 
a winding-up petition, although his 
name had not been entered in the books 
of the CO. as ihe holder of the shares, 
Sc notwithstanding that the co.*8 
Act of Incorporation provided that 
certain fomialltieB must be observed 
before the co. was obliged to recognise 
as a* shareholder a person who had 
become such by transmission by law. — 
Re Great West Permanent Loan Co. 
& Windino-Up Act (Man.), [1927] 2 
W. W. R. 15.— CAN. 


PART III. SECT. 36, SUB-SECT. 3.— 
D. (a) I. 

1 1. Oerheral rule — Winding up detri- 
mental to all concerned.] — Winding-up 
order set aside . — Re Shipwat Iron 
Bell & Wnuc BlANUFAcyruRiNo Co., 
Ltd., [19261 2 D. L. R.,887 ; 58 O. L. it. 
585.— CAN. 


PART III. SECT. 38, SUB-SECT. 3.— 
D. (a) ii. 

q I. Exceptional clrcumsianccs.] 

— A creditor of a oo. presented a 

E etltlon for the winding cp of the co. 
y the ot. The oo. had gone Into 
voluntary liquidation, & the petition 
was opposed on the ground Jihat the 
malorlty of the creditors dedred the 
voluntary winding up to be continued. 
A statement of the co.’s affairs 
showed that its Uabllttlcs amounted 
to £335,000, while Its assets wore 
estimated at £9,300 ; that about 
£116,000, stated to be Irrecoverable, 
had been advanced to directors of the 
oo. ; Sc that the oo. had received large 
advauevs from associated cos., part 
of which wore completely secured. 
Creditors tc the extent of £300,000, 
Including one ^’ihoso claim amounted 
to about two'thirds of the co.*s whole 
Indebtedness, hod assented to the 
voluntary winding up. Sc petitioner, 
who was a creditor to tho extent of 
£5,000 only, was tho solo creditor who 
obfectod to tho co. being wound up 
voluntarily : — Held : although as a 
general rule tho oo. would have regard 
to the wishes of a majority of creditors, 
tho circumstaucoB wore of such a 
snoclal oharactor that an exception to 
tho general rule should bo made, & a 
windlng-up order pronounced. — Boi;- 
nnuLiw w. Manv, MaoNkal Sc Co., Ltd., 
[1926] S. O. 637.— SCOT. 


PART III. SECT. 38, SUB-SECT. 3.— 
E. (a). 

si. CredUor*8 petition — Statement of 
debt .] — A petition presented by a 
creditor for the winolng up of a oo. 
under Cos. Act, 1863, s. 81. ought to 
sot forth the debt in respect of which 
the petitioner claims to be a creditor, 
together with the particulars of such 
debt, but, semblct he Is not prooludod 
from allegU^ simplicUer that ho is a 
creditor. Where a petitioner alleges 
one debt & giveF evidence of another 
the Irregularity may, In cose of sur- 
prise, be cured by the amendment of 
the petition or tho adjoumment ot the 
hearing . — Re Barrier Reef Trad- 
ing Co., Ltd. (1929), S. R. (Q.) 177.— 
AUS. 


PART III. SECT. 36, SUB-SECT. 8.— 
E. (h). 

sm. Examination of petUioner — 
Application by dutreholders for second 
applictUion .] — Application refused. — 
/& Winding-Up act. Re Great West 
Permanent Loan Oo. (Man.), [1927] 
2 W. W. R. 433.— CAN. 


PART III. SECT. 36, SUB-SECT. 4.— 
B. (g). 

m j. gait of gooiis — Monthly 

deXintricA—Oompiiny in default of pay- 
ment for precious aeliveHes .] — Hamil- 
ton V. Hamilton Steel Co. (1911), 
18 O. W. n. 739 ; 2 O. W. N. 779 ; 23 
O. L. li. 270.— CAN. 

PART in. SECT. 86, SUB-SECT. 8.— B. 

sp. Officer of company — Becomes 
functus office on dissnXidion of com- 
pany .] — Rrishnaswami Natduv. Andi 
CHE- m (1927), I. L. R. 51 Mad. 081.— 

IND. 

st. lAability fo justify expenditure — 
Necessity for proof of misfeaMnee ..] — 
Before a liquluator oan be called upon 
to justify an expoiise incurred by him 
In the coarse of liquidation, somo 

K articular evidence of negligence or 
reach of trust must be adduced before 
tho ease can bo loft to a jury. — N ew 
Brilliant Freehold Gold Mining 
C o-, Ltd. v. Mills, [1928] St. 11. Qd. 
120.— AUS. 


PART HI. SECT. 36, SUB-SECT. 8.— 
C. (a). 

bI. l^nwcr to apply to ronrl for dircr- 
lintis As to what nwitters - - Owner- 
ship of tfoads.] Itc Kant & Kwii, Ltd., 
[1930] 2 W. W. R. 271. -CAN. 

PART 111. SECT. 86, SUB-SECT. 8.— 
C. (b). 

k 1. Action by company — To 

recover purchase price, of shares — What 
defences available — Fraud .] — Farmers 
Pack Co., Ltd. v. Tolly Sc Tully, 
Farmers Pack Co., Ltd. r. Havers 
(M an.), [19271 2 D. L. U. 740 ; [1027] 
1 W. R. 902.~CAN. 


PART 111. SECT. 86, SUB-SECT. 8.— 
C. (0). 

•a. Change of solicitor — When 
permissible — Under order of court.]— 
lie CkiNTINENTAL FiRK & CASUALTY 
Oo.. [19241 3 D. L. K. 9 ; 2 W. W. 11. 
440 : 34 Man. L. It. 482.— CAN. 


PART 111. SECT. 36, SUB-SECT. 8.— 
E. (e). 

6026 i. When ordered— MisfeoHanee 
sn/nmtnc8.\ -MotiruKAh TRUST Oo. v. 
McDougall, 119301 1 VV. W. It. 784 ; 
3 D. L. R. 159.- -CAN. 


PART III. SECT. 36, SUB-SECT. 9.— A. 

•b. Notice of meeting — To share- 
holders .] — It is tho duty of the trustee 
to give shareholders ot an insolvent oo. 
the same notice of the first meeting of 
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6065. Add, Annoiaiiona : — Retd. I. B. Comrs. v. 
City of Buenos*AyTes Trcunways Co. (1904), 
Ltd. (1926), 12 Tax Cas, 1125; Madras & 
Southern Mahratta By. Co., Ltd. v. I. B. 
Comi'H. (1926), 12 Tax Cas. 1111. 

6056a. Damages & costs paid by insurance 

company in respect ot Judgment obtained 
against Insured company.] — ^Appct. obtained 
judgment against a co. for damages fpr 
personal injuries & costs. Afterwards the 
CO. went inte liquidation, & the insurance co. 
with which the co. in liquidation was insiired 
paid the amount of the damages &i costs to 
the liquidator ; — Held : appct. was not 
entitled to have the amount paid to him 
direct byHhe liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct . — Be Har- 
RiNGTON Motor Co., Ex p, Chaplin, [1928] 
Ch. 106; 97 L. J. Ch. 65; 138 L. T. 185; 44 
T. L. B. 58 ; 72 Sol. Jo. 48 ; [1927] B. & C. B. 
198. C. A. 

Annotations .—Apia, Hoo(Vb Tnieteos v. Southern Union 
(IrTieraJ liiHce. Co. of AuHtmliisia, [1928) 79H. Consd. 

Ward i\ BritlHh Oak Jiihujuikm' (*o. (1991 ), 17 T. Ij. J(. .OO?. 

— .] — SeCf nowy Third Parties (Rights 

Against Insurci’s) Act, 1930 (c. 26). 

6056b. Third Parties (Rights against Insurers) Act, 
1930 (c. 26) Whether retrospective.] ~ //c/d .* 
where the rights of the insured against the 
insurer were already in existence when above 
Act came into operation they are not trana- 
feiTed by the Act t-o the third party. — ^Wahi> 
V , British Oak Tnhuran' li: Co., Ltj>. (1931), 

47 T. L. B. 607 ; 76 8ol; .To. 426 ; affd. (1931), 

48 T. L. R. 13, C. A. 

6064. Add, Annoiaiiona: — Consd. Be Stanton, [1928] 
1 K. B. 404. Refd. Re Stanton, Hogg v. 
Maule (1927), 44 T. L. B. 118. 

6138. Add, AnnoUdion : — Refd. I’obinson v. South 
Australia State (No. 2), [IIKM] A. 704. 

6187a. — .] — Be Oxford & 

WoROKSTi-ai Bxtenbion & Chester Junction 
By. Co., Potter’s Case (1840), 1 De G. & 
Sm. 728; 6 By. & Can. Cas. 028 ; 18L.J,Ch. 
247 ; 13 L. T. O. S. 320 ; 13 Jur. 091 ; 63 
E. B. 1270. 

Annotations : — Conid. He South Khsox Entuarj" 5: Roolairia- 
t;lon Co., Kx p. Pain Layton (18(19), 17 W. R. 275. 
Re!d. lU Slvrcwsbury & Lelcostor Hy., Re Vardy (1851). 
20 L. J. Oh, 325 ; Hope v. Liddell (1855). 20 Beav. 4.38. 

6150. Add, Annotations : — Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. B. 853; Be Btic, 
[1028] Oh. 861. 

6150a. .] — Be City Equitable Fire In- 

8DRANCB Co., Ltd., No. 3059a, ante. 


6150b. .] — (1) The liquidators of a co. issued a 

summons under 1908 Act, s. 215, against 
the secretary of the oo., asking for a declara< 
tion that he was indebt^ to the co. for sums 
overdrawn with the consent of the managing 
director : — Held : the operation of sect. 216 
was not applica'ble to all cases in which a co. 
had a right of action against an officer of the 
CO., but was limited to cases where there had 
been somethin in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., no 
order would be made on the summons under 
the summary jurisdiction under sect. 216, 

(2) No set-off is peimissible as against a 
claim under sect. 215 . — Re Etio, Ltd., [1928] 
Oh. 861 ; 97 L. J. Ch. 460 ; 140 L. T. 219 ; 
[1928]B. &0. R. 81. 

6154. Add, Annoiaiiona : — ^Dlstd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Refd. Be 
Stanton, [1928] 1 K. B. 464. 

6154a. Discretion of court — As to sum payable by 
person liable.l—Be Home & Colonial In- 
surance Co., Ltd., No. 6858b, poal, 

6168. Add, Annotation : — Refd. Wold v, Petre, 
[1929] 1 Ch. 33. 

6161. Add. Annotations: — As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 
853. Generally i Refd. Be Home & Colonial 
Insurance Co., [1039] 1 Ch. 102. 

6169. Add. Annotation: — Consd. Be Etic, [1928] 
Ch. 861. 

6173. Add. Annotation : — Refd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 863. 

6173a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 
— Re City Equitable Fire Insurance Oo., 
Ltd., No. 3069a, ante. 

6173b. .] — Be Etic, Ltd,, No. 6150b, ante. 

6176a. Transactions in cotton futures .] — Be David 
Healey & Son, I/tt)., District? Bank, IjTD. 
V, Healey (1929), 74 Sol. Jo. 41. 

6180a. Wrongful admission of proof — Failure to 
Investigate claim.] — He Home &; CH:)r.oNiAL 
Insurance Co., Ltd., No. 6858b, post, 

6180b. Extent of liability — Discretion of court.] — 
Be Home & Colonial Insurance Co., Ltd., 
No. 6868, post, 

6182. Add, Annotations: — Aa to (1) Consd. Re 
Etic, [1928] Ch. 861. Aa to (2) ApW. Re A 
Debtor, [1027] 1 Ch. 410. Refd. Bs Homo & 
C'olonial Insurance Co., [1930] 1 Ch. 102. 


orodit4>r8 aw is «oiit to those who are 
ordinarily doenied U> bo eroditors, but 
tho truHtee*8 failure to do bo does not 
invalidate tho nioetiuff, uuk^ the 
irregularity baa prejudiced the Bharo- 
lioldorB. — He Patricia Aftmanok 
Shops, Ltd.. (10331 3 D. L. R. UfiO; 
62 O. L. K. 216 ; 2 O. B. R* 40C.-~CAN. 


PART III, SECT. 86, SUB-SECT. 10.— 
B. (a). 

■ 0 . Use of infomiafion — In mhsequeni 
criminal j&rocfedin( 7 «. J— Information de- 
rivod in tho course of an examination 
under Indian Companies Act, s. 105, 
can he used by a public Horvant ohari^ed 
with the invostffiratiou of a criminal 
offence. & such othcer should bo 
allowed to inform himself as to any- 
thing which might have come to liglR 
on such oxamiuatlon. — He Hjkornt 
Park Syndicatk, Ltd. (1030). 1. L, R. 
67 Colo. 484.— mb. 


PART III. SECT. 36, SUB-SECT. 10.— 
B. (f) iii. 

6110 i. Whether justified — Examina- 
tion of officer.} — An oflttcor of a oo. 
Bummoned for examination must, on 
the examination, disclose the informa- 
tion he has conoerniog the trade, deal- 
ings, estate or effects of the co. in 
liquidation, regardless of whether he 
acquired it In his ofllclal capacity or 
otherwise, subject to his right to object 
to Jacriminating questions Sc those 
involving professional privilege. — He 
McMilmn Grain Oo. & Windi no-up 
Aot, (19271 3 D. L. R. 229 : [19271 
1 W. W. R. 899 ; 36 Man. L. R. 454.— 
GAN. 

PART III. SECT. 86, SUB-SECT. 10.— 
0. (d) I. 

•d. Sonuthina 4n nature of mis- 
condttci.}— To make a person liable 
under Cos. Act, 1906, 8. 254, he must 
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bo shown to have been guilty of some 
misconduct by which the co. ha# 
suffered loss. There must be actual 
loss or damage measurable iu terms of 
money. — He Buiok Sales, Ltd., [1926] 
N. Z. L. R. 24,— N.Z. 

PART 111. SECT. 36, SUB-SECT. 10.— 
C. (d) iii. 

■e. Pawnents to discharge directors* 
liaMlUv on ffuarantee.J — When a po. is 
insolvent to Its directors* knowlcdjro, 5c 
the directors cease payment of all but 
small 5c pressing accounts 5c pay all 
the rest of the en.'s takings Into tho 
bank to wipe out the oo.’b overdraft, not 
with intention to prefer the bank, but 
in order to wipe out the tiirectors* 
liability as sureties under their personal 
guarantee of the overdraft, such pay- 
ments do not amount to a misfeasance 
or breach of trust within Ooa, Act, 
1908, 8. 254. — He Linkey (H.) Sc Ca, 
Ltd., (19253 N. Z. L. R. 907.— NJL 



v<d. A.— uompanies. cases (518a- 640l^a< 


6188. Add. Annotation: — ^Apld. Me A Debtor, 
tl927] 1 Oh. 410. 

6188a. .] — Me Ettc, Ltd., No. 6150b, 

6212. Add. Annotation :—Refd. Me City Equitable 
Fire Insce. (1924), 40 T. L. B. 863. 

6222. Add. Annotation : — Reid. Me Darwen &, 
Pearce, Associated Paper Mills v. Barnes 
(1920), 95 L. J. Ch. 487. 

6229. Add. Annotation : — Refd. Spencer v. Ash- 
worth Partington, [1926] 1 K. B. 689. 

6846. Add. Annotation : — As to (1) Refd. Swift 
V. Board of Trade, [1925] A. 0. 620. 

6861. After this case add — 

.] — Compare Fcnvij^ii v. C< )MMKit.ciAT. 

Timber Co., Ltd., No. 3491a, ante. 

6862. Add. Annotatioit : — Apld. Me Snow (W. R.) 
& Co. (19.30), 71 Sol. Jo. 201. 

6368a. For salary lor dismissal without 

notice.] — Where a clerk claimed to be paid 
out of the assets for services rendered, & 
a year’s salary for dismissal without notice, 
contrary to agreement : — Held : he was 
entitled to the salary as claimed. — Re 
Madrid Bank, Ex p. Williams (1866), L. R. 
2 Eq. 216 ; 3.> J. Ch. 474 ; 14 W. R. 706 ; 
sub nom. Me Madrid Bank, Ltd., Ex p. 
IIoLDER, Ex p. Williams, 14 L. T. 456. 

Annotaluma : — Reid. He Madrid Bank, WllkiaHon’H Cano 
(1867), 15 W, K. 331 ; lie General Exchant^o Bank, 
Preston’s Claim (1868), 19 L. T. 138. 

6392. Add. Annotation : — Consd. Re Agricultural 
Wholesale Soc., [1020] 2 Ch. 261. 

6394a. .] — The society, undei* a loan 

stock trust deed, issued loan stock bearing 
interest at 7 per cent, with a auinq'iennhil 
bonus of 2^ per cent. Under the trust deed, 
entered into by the society with trust'?C‘5 for 
the stockholdor.s, an amount eqmU to 74 per 
cent, on the par value of the stock was to bt; 
paid to the trii.stoes, for apportionment t<j 
the interest &; to a fund for the bonus. At 
the date of an order for the winding up of the 
society, most of the stockliolders had received 


payment in full of intorc3st at 7 per cent, on 
the amount of loan stock issued, uj) to & 
including a date seven months before the 
order. The trustees lodged with tiui 
liauidator a proof stated to be for cash 
aavanoed on loan ; & this summons asked 
(i) whether the proof should be rejected to 
the extent of interest proved for above 74 per 
cent, up to the date of tlio commencement 
of tlie winding up ; (ii). whether interest 

should bo calculated, at 5 per cent., to the 
date of the order or to tlie comuumreiueut 
of the winding up ; (iii) whether Bkpoy. 
Act, 1914 (c, 50), s. 66 (2) (6), had any 
application to proof or dix^ideud in respect 
of the loan stock: — Held: (1) tJio amounts 
proved for by the trustees were to bo ci^rii- 
puted only to the date of the comuionoement 
of the winding up ; (2) Bkpey. A<;t, 1914 
(c. 59), 8. 66, was not incorporated by 1908 
Act, s. 207, so as to apv)ly iu tht^ winding 
up of an insolvent co., As iliat the ti*ust(v?s’ 
proof was therefore calculable at the rat(‘ of 
74 per cent. — Re Aciriculturai. Wiioi.wsai.io 
Society, [1929] 2 Ch. 261 ; 98 L. .1. Ch. 396 ; 
141 L. T. .551; 45 3k U R, 467; 11929] 

B. & 0. R. 54. 

AnnoiatinnH: —Ah to (3) Apld. WcIIh, f 19391 3 (Mk 369. 
NJ. He Bush, Linton (U.), Lt<l. v. Mat^kintosli, 119301 3 
Ch. 202. 

6396a. Whether bankruptcy rules applicable.) 

— Me AuriccltubaI; Wiioi.esau'J Society, 
No, 6394a, ante. 

6399a. Adoption of balance sheet including 
directors* fees - Whether acknowledgment 
within Statute of Limitations.) /iV ( Polish 
(Barrow), l/ri>.. No. a / itr . 

6403. Add. Annolatiun : Consd. Me t'eidon, M.r />. 
Kenton Textile .Xs.soen. f 19.36). 99 L. ('Ic 
358. 

6409. Add. AnnoiaiUm : — Consd. Re l^itfdiJord, 
[1924] 2 Ch. 260. 

6409a. Rule limiting rate of interest.] - f\r 
Agricultural H'ioj.ehalio Soiiiotv, No. 
6394a, ante. 


PART III. SECT. 36, SUB>SECT. 10.— 

0 . (k), 

6201 i. Position of Ivjuidator on 
summons — Security for costs — Whether 
court will order.]— Ou a nuniraons for 
an order reciulrlnsr the llquidatr>r to 
flrlvo eeciirity for costs : — Held : 
altbonffh the ct., in the exercise of Its 
g'cneral jurisdiction, could order security 
to be given, nevertheless the ostabllshod 
practice In the Engrllsh cts. should be 
followed, & the summons must be 
dismissed. — Tic Nkw Zkalai^d Gu.v 
Machine Go., Ltd. (In Liquidation), 
[19271 N. Z. L R. 100.— N.Z. 

PART III, SECT. 36. SUB-SECT. 10.— 
E. (a) JiJ. 

6221 i. When liable as contributory — 
Oeneral rule.} — A past member of a 
Ugiltod oo. may be liable to contr buto 
to Its assets in a winding up, notwith- 
standing the fact that the axlstliig 
members at the date of the coranicnce- 
meut of the liquidation hold Yuliy- 
paid shares only. — He Southern Cross 
Motor Fueib, Ltd., Ex p. Kellewat, 
119261 V. L. R. 527 ; 48 A. L. T. 100 ; 
11926J Argus L. R 427.— AUS. 

Bg. Who arc past meudurs - Deceased 
joint shareholder, j — U pon the death 
of one of several Joint holders of a 
share in a iimiteil co., deceased booomes 
a past member within Cos. Act, 1899, 
a, 33, St. in the event of the co. going 
into liQuidation prior to the expiration 


of a period of one year from his death, i 
his personal repreMCiitativcH are liable 
to be placed upon the B. list of emi- 
trlbutories of the co.~He Wool. 
Tkadino Co., Ltd. (No. 2) (1920), 28 
8. K. N. S. W: 435 ; 45 N. S. W. W. N. 
113.— AUS. 

PART III. SECT. 36, SUB-SECT. 10.— 

E. <b). 

6238 i. Termination of lUcbilUu — 
Whether StcUute of Limiialions aj/jiUc- 
afde.] — A co.’s Act of iiu:orpu. provided 
that evei-y shareholder should bo liable 
t<j the creditors of the co. for the 
amount not paid up on Ids shares. 
The CO. was ordered to be wound up 
imdor the Windlug-up Act (Dom.) 

Held : the liability of a sliareboldcr 
with respect to the amount unpaid on 
his shares was a^statutory one & not 
dependent on the terms of the contract 
under which he took the shares, 
therefore, the Btatute of Limitations 
could not bo relied on as a defence. — 
lie iMfEiUAL Canadian Trust Co. 

St McKeaoue, [1929J 4 D. L. R .381 ; 

2 W. W. K. 423 ; 38 Man. L. it. 249 ; 
ajfa., 11929] 1 W. W. U. 588.— CAN, 

tj. How enforced — HicffU of lijqai- 
dator to hrino action.}— ijon. Winding* 
up Act (Sank.), as. 15 A; 23. which 
establish a sumniary statutory pro- 
cedure, cnahling a Jiqiddutor to gel 
pay incut from a contributory under the 
Act instead of proceeding by aotion, 
Ere only pennlssive St not obligatory, 
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tho lliiuidiitor is not bound to liav*' 
rccourbo to that procicdare l»ut may 
jOHuioiid !jv Vv'iiy of aci.i.n), ■Ma,-ui:<'au 
V. M<;Ki<:n/.ik ii!)21 ! 2 D. L. it. 

1313 : 2 W. VV. it. 531. -CAN. 

PART III. SECT. 36, SUB-SECT. 10.-- 
E. (c). 

t i. _ i,, notliiiijj: ill 

VVlndliig-uj) A< t to juHt.ify thesnggoHtioii 
that In setUJug the llp-t of conti‘lbnt.orj(!H 
regard Is to lio hud only to t hose nJian*.- 
liolders whoso liability In swtijoot. ,l.<> 
call. — Tic Napional Siadium, ivn>. 
(1924), 55 O. L. K. 199.— CAN. 

sk. Dercased share In >UUr. 1 — 

Re CANADIA.V C’OHDACil? He AIanu- 
KAcrrmtlNo Go. (1933), 51 O. L. it. 
486.— CAN. 

PART III. SECT. 36, SUB-SECT. 10.— 
E. (6) H. 

6296 ii. - — .1- A member of u 

CO. in IhiuJdution in liablo in roHpect of 
unpaid callh. even though, as agulnst 
the CO., the realisation of sucli calls 
may have bccoiuo barred by limita- 
tion. — He DiantA Dun-Muhsoohjh 
Ki.kctuio Tkamwav Cu., Ltd., He 
f'ANNA Lal (1927), I. L. II. 50 All. 
470.— IND. 

6298 1. / VmvT oj Ih/uutator to 

make, immediate call -l'or whole of 
tinpaid balance on shares.}- ‘He Ihma 
Go-opeuative Go., Ltd., He Lovj/; 
tic Knudson, [19251 I h. L. It, 2 7; 
119241 3 W. W. It. 850,— CAN. 
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6421. Add, Annotation : — Consd. He Fenton, Ex p, 
Fenton Textile Absocu. (1930), 99 L. J , Cn. 
368. 

6427. Add, Annotation: — ^Refd. Be City life 
Assce. (1926), 42 T. L. R. 46. 

6436a. .J — In a conamon law action by a co. 

in liquidation against a shareholder for a 
call made before the liquidation, deft, has 
no right of sdb'Off in respect of sums alleged 
to be due to him from the co. — A ixiancb 
Film Corpn., Ltd. v. Knolbs (1927), 43 
T. L. R. 678. 

6442a. ,] — ^Applt., the managing director of 

a CO. which was insolvent, recovered judgment 
against the co. for repayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
subsequently, in Apr. 1926, ordered to be 
wound up, paid to applt. the amount for 
which ho had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
iioti<*e was served upon him, & a receiving 
order made against him, the registrar 
refusing to allow applt. to set off against the 
^ amount he had been so ordered to repay 
to the liquidator the sum for which he had 
recovej*ed judgment agaii: it the co. : — Held : 
the indebtedness of applt. having been 
incurred under an order made after the date 
of the winding up, there were at that date 
no mutual debits capable of set-off ; the 
payment by the liquidator being void as 
u haudulent preference, applt. had not 
any valid or effectual right of set-off in respect 
of the sum ho had been ordered to repay 
to the liquidator, & his only right was to 
jirovo in the winding up with the other 
creditors. — Re A Debtor (82 of 1926), [1927] 
1 Oh. 410; 136 L. T, 349; sub nom. Rc 
M umi^'ord, Debtor v. Petitioning Creditor, 
Ex p. Official Receiver, 96 L. J. Ch. 75 ; 
(1926] D. C. R. 165, D. 0. 


6444. Add. Annotations : — ^FoUd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. Refd. 
Re City Life Assce. (1925), 42 T. L. R. 46. 

6445. Add, Annotation : — Apld. Be A Debtor. 
[1927] 1 Ch. 410. 

6446. Add. Annotations : — As fo ( 1 ) Refd. Re Fenton, 
Ex p. Fenton Textile Assocn. (1930), 99 L. J. 
Ch. 358. As to (2) Refd. Re City Life Assce., 
[1926] Ch. 191. 

6447. Add. Annotations: — As to (2) Apld. Re 
City life Assce.. [1926] Oh. 191. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 
Generally, Refd. Re. Fenton, Ex p, Fenton 
Xextile Assocn. (1930), 99 L. J. Ch. 358. 

6448. Add. Annotations : — Consd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 
298. Refd. Re Fenton, Ex p, Fenton Textile 
Assocn. (1930), 99 L. J. Ch. 358. 

6455a. Joint partnership debt — Creditor 

member of firm.] — In the winding up of a co. 
the liquidator sought to set off against a debt 
duo by the co. to a creditor a debt alleged 
to be due to the co. by a partnership firm 
of which the creditor was a member : — 
Held : the alleged debt of the partnership 
firm being a jomt & not a joint & several 
debt, it could not be set off against the sepa- 
rate debt due by the co. to the partner. — 
Re Pennington & Owen, Ltd., [1925] Ch. 
826 ; 95 L. J. Oh. 03 ; 134 L. T. 66 ; 41 
T. L. R. 667 ; 69 Sol. Jo. 759 ; [1926] B. & 
0. R. 39, C. A. 

6456. Add. Annotation : — Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 

6460. Add. Ciiations 130 L. T. 1 ; [1923] 

B. & C. R. 114; affg. S. C. sub nom. 
Re Webb (H. J.) & Co. (Smithfield, 
London), Ltd., [1922] 2 Ch. 369. 

Add. Annotations : — ^Refd. Re Winget, Burn 
V. Winget, [1921J 1 Vh. 559; Re Cockell, 
Jackson v. A.-(«., [1931] 1 Ch. 389. 

6462. Add. Annotation: — Refd. Re Winget, Bum 
r. Winget, [1924] 1 Ch. 650. 


PART 111. SECT. 86, SUB-SECT. 11.— 
C. (a). 

6423 I. — • — .1 — Sbaroholdcrs are not 
entitled to wet olT oKainst their liability 
for imiuedlute nayiueut of tlie amounts 
unpuid on their siiarcR any cUvidouds 
owlnpr to them. — Up Irma Co-opkha- 
TiVK Oo., I/rn., Ue Lovf. & Knudsov, 
[111251 1 1). L. It. 27 ; [1924] 3 W. W. U. 
860.~-CAN. 

o. Add '* revad, 16 S. C. R. 450.’* 


PART 111. SECT. 86 SUB-SECT. 11.- 
D. (a). 

h f. HetU .} — A landlord of a 

co. In ilquidution has a preferontia) 
cUvliii to payment up to three mouths' 
rent-, where there are goods on the 
prtnulHe>i to that value at the date of 
liquidation . — Ue 8huivrs & McKenzie 
Ptt., Ltd., [19201 V. L. R. 563; 48 
A. L. T. 99 ; [1926] Argus I.. R. 442.— 
AUS. 

h ii. (S’. P. Jte Carpenter Hales & 
Co., Ltd. (1926), 26 S. R. N, S. W. 
420 : 43 N. S. W. W. N. 110.— AUS. 


PART III. SECT. 36, SUB-SECT. 11.— 
D. (b), 

am. Price of wheat supplied under 
State wheat achc^ne ,] — The Minister 
charged with the administration of 


Wheat Marketing Acte sold a quantity 
of wheat to a co. which before payment 
went Into liquidation :—~JIefd : the 
debt being a Crown debt, the Minister 
was entitled to priority of payment in 
the administration of the assets of the 
co. In the winding up of a co. the 
Crown Is not bound by the provisions 
of (>>8. Act, 189.3, its amend- 
ments . — Ue OoKERUY & Co.. Ltd. 
(1922), 25 W. A. L, R. 25.— AUS. 

so. Debt due to public Hoard .] — Meat 
Industry Act, 1915, No. 09 (N. S. W.), 
establislied a Board to adniiui»»ter the 
Act. The Governor hod power to 
veto certain of its actions. The Board 
had wide powers, which it exorcised 
at its discretion : any power of inter- 
ferouce which a Minister of the Crown 
possessed was not such as to make the 
acts of administration his acts. Money 
received by the Board mis not paid 
into the goneml funds of the State, 
but to Its own fund : — Held : a debt 
duo to the Board was not a debt due 
to the Crown. — Metropolitan Meat 
Industry Board v. Shrbdy. [19271 
A. O. 899 ; 137 L. T. 782; 43 T. L. R. 
701, P. n.— AUS. 

•p. Contribidiona under Vnempkut- 
ment Insurance — A co. was beiilg 
wound up by the ct. under the pro* 
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vissioiiK (»f the ('ompaiiics (t’oriHulidu* 
lion) Act, 1998, In anHW<*r to t.htf 
udvcrtiscmcTil for claiiiits against the 
co., the licniidator received from the 
Department of Jmiustry & Commerce 
a eJaiiu in resi»ect of luipaid contribu- 
tions under the Unemployment In- 
surance' Acts in respect of workmen 
employed by the co. Portion of the 
amount was claiiiu*d as a pi'cfei’entiaJ 
payment under Uneinplojnnciit In- 
surance Act, 1920, B. 20 (1), lu respect 
of contributions payable by the co. 
during tlu‘ four in<»uth8 before the 
cominenconient of the winding up as 
specified in tliat sect., it the ijalauce 
was oluimetl as a .State di bt to rank 
lU'xt after the pref<'n*ntial debts & in 
priority to tlie ordinary creditors 
Held ; the olaiu) of ths Department 
other than such portion as was payable 
under sect. 2(» (1), was not payable in 
priority to the claims of the general 
ei-editors of the co . — Ut A. & B. T.tXis, 
l.TD., [1931] I. R. 87.— IR. 

PART III. SEtn*. 86. SUB-SECT. 11 .— 
D. (0) 

sq. Afunicipaf taxea tfr taxea due to 
Public ViilUves Conmiaaion — Payable 
before Crown claima.] — Re Inter- 
national Metal Works, Ltd., Ex p. 
It, [1925] I D. L. It 309 ; 6 C. B. R. 
378.— CAN. 



ToL X.— Cloiiipaiiies. Oases 6465a— 6746a< 


e455a. Rates paid by director— Preferential 

rights of director .] — Re Lamplugh Iron Ore 

Co., No. 3105a» ante. 

6467. Add. Annotation : — Refd. R^ Clemmons 
Aluminium (1024), 04 L. J. K. B. 487. 

6477a. .] — Re General Radio Co., 

Ltd., First Co-operative Investment 
Trust, Ltd. r. The Co., [1920] W. N. 172. 

6500. Add. Annotation : — Refd. Re Houlder, [19291 
1 Oh. 206. 

6506. Add. Annotation ; — Apld. Re Agricultural 
Wholesale Soc., [1920] 2 Ch. 281. 

6517a. Right to consider set-off.l — A liquidator, 
when examining a proof of debt with a view 
to its admission or rejection, is entitled also 
to examine a set-off to such proof, if it is a 
matter of account, in order to arrive at the 
amount, if any, for which the proof is to be 
allowed . — Re National Whole Meal Hread 
& Biscuit Co., [1S92] 2 Ch. 4.57 ; 87 Ji. T. 
293 ; 40 W. R. 591 ; 38 Sol. Jo. 540. 

6533a. On footing that company insolvent 

Company found solvent- Right to prove for 
balance.] — Rc C. R. A: M. (Tailors), J/rn. 

• (1931), 75 Sol. .h). 797. 

6555a. Payment of dividend to creditors of private 
company — Sur;jlus assets handed over to con- 
tributories — Validity.] - Ditctiam v. Mii.ler, 
No. 5959b, anfi . 

6563. Add. Anootalin}} -Apld. Sugdeii r. Urban 
Firc' Insurance Co. (1930), 75 Sul. .Id. (>0. 

6565. Add. Armoiaiiona : — Refd. Biddulpli & Dis- 


trict Agi'icultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 05 L. J. Ch. 570; Re Wilts 
Ac Somerset Farmers (1928), 98 L. J. Ch. 17. 

6567. Add. Annotatiofi : — ^Consd. Collaroy Co. ?». 
Giffard, [1028] Ch. 144. 

6591. Add. Annotaiion : — Refd. Re Keystone 
Knitting Mills Trade Mk., [1029] 1 Oh. 92. 

6624a. Delivery to liquidator 1929 Act, 

s. 260 — Charge for costs of execution What 
costs included.] — The cosCs of tlu* executit)n 
referred to in Cos, Act, 1929, s. 289 (1), are 
limited to the sheriff’s costs At do not includ<^ 
the judgment creditors’ costs of issuing <fc 
serving the writ on the sheriff . — Re Woods 
(BristotJ, Ltd., (19311 2 Ch. 320; 100 L. J. 
Ch. 3,35; 145 L. T. 444 ; 47 T. L. It. 484; 
75 vSdl. .To. 45S. 

6663. Add. Amiotation ; — Refd. Re South Rhondda 
CoUiery Co. (1898), Ltd. (1028). 72 Sol. Jo. 463. 

6740. Add. Annotation : — Refd. Re Lloyd’s Fur- 
niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1926] Ch. 863. 

6741. Add. Annotation : — Consd. Rc A Debtor, 
[1927] 1 Ch. 410. 

6745. Add. Annotation : — Refd. Re Cohen, Ex p. 
Trustee. [1024] 2 Oh. 616. 

6746. Add. Annotaiion : — Consd. Re Fenton, E.v. p. 
Fenton J'extilo Assocn. ( 1930), 99 i j. J. Ch. 358. 

6746a. Payment to principal creditor — To relieve 
surety.] — Where a payment has been made 
to a tirincipal creditor with the inlient to 
prefer a guarantor of the debt, Rkpey. Act, 


PART III. SECT. 86. SUB-SECT. 11.- 
D. (.d). 

a L .] — Held : a dlroctor of the 

CO., the secretary, a lloor-inaucigror & 
host, an entertainer & tlio momhers of 
a band of mnsicians did not como 
wltliin tho deflultiou of “ clerk or 
servant " in b. 208 (i) (c) of Cos. Act, 
1U16, & were therefore not entitled 
under the section t/O preferential claims 
for salary or wages. — lie Ksplanapk 
Theatre, Ltd. (In Liquidation) 
(1929), V. L. H. 237 ; Argus. L. It. 
198.— AUS. 


s (p, 91(») i. Meant ny of*" yoiny 

into UquUlatitm.*'] — Bkpey. in u ** g(»lng 
into Jiqiildatlon ” within sect. lOU 
(1) ih) of OoH. Act, IL S. O., 1927, 
Davey V. Gibson, 11930J 3 D. L. It. 
GOO ; G.') O. L. IL .379 ; 1 J C. 8. IL 
341 ; affg., (19301 2 D. ].. IL 139 ; G] 
t). L. IL G27 ; 1 1 (\ H. IL 138. CAN. 


St. Effect of Bankruptcy Act, s. 
48 (4)«] — The above sect, does not 
restrict the amount of tbe debt for 
which an otBcer, director or shareholder 
of a 00 ., which has made an authorised 
assignment, may in tho first instance 
prove, & postpone the right to prove 
for the balanoe until all other creditors 
have been paid in full, but while allow- 
ing him to prove for tbe full amount of 
hla claim, it merely restricts the 
amount of payment or satisfaction in 
the aggregate which he may receive 
on account of his claim as proven until 
claims of other creditors have been 
satisfied . — Jte Calgary Pubnttdrb 
Store. Ltd. & Hioos. [1924J 2 D. L. R. 
308 ; I1924J 1 W. W. R. 1137 ; 4 

C. B. R. 538.— CAN. 


PART in. SECT. 86, SUB-SECT. 11.— 
E. (a). 

sv. Rot bondholders under un- 
reyieiered trust mortgoffc.} — JKc Beaver 
Truck Co. (Ont.), (19261 1 D. L. B. 71. 

—CAN. 


sw. Bondholders — Notwiihstandino 
abandonment of lien against purcheiser 
of assets.]— Re Sr. John River L»oo 
D mviNO Oo. (N. B.), (19271 3 D. I.. R. 
800.— CAN. 


PART III. SECT. 86, SUB-SECT. 11.— 
E. (b). 

6490 1. Whether proof for total sum 
due at. time of claim — Where securities 
realised before claim .) — Whore a secured 
croditu" realises on hla securities him- 
self without sending In a claim to the 
liquidator l* valuing his securities, ho 
is debarred from ranking on the estate 
for any dctlcioucy, (fe must bo regarded 
as standing oiits/de the liquidation 
proceedings. — ^M cFarland v. London 

6 Lancashire Guaraniee & Accident 
C o. (Can.), [1927] 3 D. L. IL 07.— 
CAN. 

ay. Whether interest on balance after 
security exhausted can be added .) — In 
tiie liquidation proceedings of an 
insolvent co. a secured creditor after 
having exhausted his security cannot 
in proving as regards tho balance) of his 
debt unsatisfied include interest after 
tho date of tho winding up order. — 
Oppenheimku V. Moola (1929), I. L. H. 

7 Ran. 514.— IND. 

PART III. SECT. 86, SUB-SECT. 12.— C. 

■z. liighi of judgment creditors to 
interest .) — On the liquidation of a 
co. judgment creditors who obtained 
tbelr jud^ents after the oommeueo' 
meat of toe liquidation as well as those 
who obtained their judgments prior 
thereto held alike entitled to interest 
out of any surplus remaining after 
payment of all tbe principal debts. — 
lie Colonial Absurakce Co. (Man.), 
[1928] 3 W. W. R. 703.— CAN. 

PART III. SECT. 86, SUB-SECT. 12.— 

D. (0). 

m I. .1 — Re Smeetons, Ltd. (In 

Liquidation), (19281 N. Z. L. R. 190. 

— N.Z. 

PART III. SECT. 36, SUB-SECT. 13.— 
A. 

p i. Sale by nu>rtgayees in 

possession .) — A co. being In liquidation, 
the mtgoos. wont into possession prior 
to the Issne of the winding-up order. 
The liquidator sought to rt^strain tho 
mtgeee. from selling without the 


BtuicUon of tho ot., on tho ground that 
such Halo would bo a “ procoodliig 
against the co.” : — Held : tno mtgot^H. 
were T)rocecdlng rightfully.— ffr BurriHii 
Columbia Tie & Timber Co. (1908), 
14 B. C. IL 81 : 9 W. L. it. 495.— CAN. 


PART III. SECT. 36, SUB-SECT. 13.— 
D. (a). 

n. Add ” rensd. 23 A. H. 42G.” 


PART III. SECT. 36, SUB-SECT. 13.— 
D. (0). 

sb. W rlt filed after vrinding-up order. 1 
— Held : not, to conMtitiite a lieu, ovon 
for costs, agaiuKt tho property of a 
co. In liquidation . — Be iBcrmi Col- 
LiKUiicH, Ltd. (Alta.), 1192GI 1 T). L. U. 
J183 ; [1926] 1 W. W. R. f»28.~-CAN- 


PART III. SECT. 36, SUB-SECT. 16.- B. 


6741 1. Debt due to directors Set off 
against amount unpaid on shares.] ■ 
Miubeix V. Booth (1928), S. A. H. B. 
3G7.— AUS. 


sd. Oeneral rule.) — In order to 
establish a fraudulent preiarauio it 
must i>o clear that tlie sul^slantlai & 
dominant view of debtor vvaH to give 
a preference, & it not snfilcient that 
the creditor was In fact preforrod. — 
lie New Zealand KLEuritiOAL Ar- 
BLiANOK & Engineering Co., Ltj>., 
[19271 N. Z. L. U. 10.— N.Z. 

■f. Deposit of lease — To prevent 
creditor cashing post ’dated chegue ..] — 
Within the period of ttireo ruantlm 
prior to the bkpey. ot a co. a lease was 
deposited with a creditor of tlio co. by 
way of security & to prevent tho 
creditor from caHhlng a post-dated 
cheque whlcli he licld from the co. : — 
IJelei : as the purpose of the payment 
was to heneOt debtor Sc tx> save him 
from creditors* pressure, there was no 
fraudulent preference. — Re Drogheda 
& DIHTBICT CO'OBERAnVE SOOIKTY, 
Ltd. (1924), 68 I. L. T. 42.— IR. 


eg. Loan of slock by directors to rom- 
pany — Mortgage of stock — Assignment 
of emiiiy of redemption to directors.)’ — 
Miuhell V. Booth, [1927] S. A. S. R. 
576.— AUS. 



Cases 6746a— 6868b. English and Empire Digest Supplement. 


1914 (c. 59), s. 44, enables the liquidator in a 335 ; [1928] B. & O. B. 36 ; affd, on other 

compulsory winding up to recover jmyment grounds, [1929] 1 Ch. 161, C. A. 

from the person actually preferred. Annotation : — Reid. lie Home & Colonial Instirance Co.« 

A private co., of whi< 5 h a father & son were [1930J i Ch. 102 . 

the only directors & shareholders, was 6858a. When investigating proof.] — Be Home 

Y)rdered to be wound up, & within the pre- & Colonial Insurance Co., Ltd., No. 

ceding three months the son paid a sum of 6868b, posf. 

£1,603 odd into the co.’s bank to reduce an 6858b. Whether liable for negligence — On wrongful 
overdraft of the co. to secure which his father admission of proof.] — The H. Co. entered 

had given a guarantee. The liquidator into an agreement for reinsuring marine risks 

claimed repayment of the sum as being with the L. Co. Later, it was voluntarily 

a fraudulent preference within 1908 Act, wound up, & B., the liquidator, agreed the 

s. 210, & a preliminary objection being L. Co.’s claim for a large sum, & paid divi- 

raised that ih any event no order for dends in respect of the claim. Following the 

repayment could be made : — Held : the practice of the co., B,, notwithstanding the 

motive of the son in making the payment provisions of Stamp Act, 1891 (c. 39), & 

being to keep the business going, there was ^ ^ ... . .... . . 

no fraudulent preference, & the summons 
xmiet be dii^missed. — Re Stanley (G.) & Co., 

[1925] Ch. 148 i 94 L. J. Ch. 187; 133 
L. T. 37 ; 00 Sol. Jo. 86 ; [1926] B. & O. B. 1; 

6756a. Order of county court.] — This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has been 
eomplcted & nn oftlce copy is produced for 
our inspection (Eve, J.). — Re Parkes Qar- 
AOE (Swadlincote), Ltd., [1929] 1 Ch. 139 ; 

98 I.. J. Ch. 9 ; 140 L. T. 174 ; 46 T. L. B. 

1 1 ; [1928] B. & C. B. 144, D. C. 

6775. Add. Annotations : — Refd. Cornish Mutual 
Aasce. v. I. li. Comrs., [1926] A. C. 281; 

♦ Greenberg v. Cooperstein, [1926] Ch. 667 ; 

Thomas v. Evans, Jon *8 v. South-West 
Lancashire Coal-Owners’ iissocn. (1926), 136 
L. T. 673. 

6823a. Motion to validate debenture.] — Rc 

Park Ward A Co., J/td., No. 6186a, ante. 

6857. Add, A n notation : - Consd, Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

6857a. .] — A voluntary liquidator of a co. is 

not a trustee within Trustee Act, 1926 
(c. 19), s. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 30 (1). — 

Re Windsor Steam Coal Co. (1901), Ltd., 

[1928] Oh. 609 ; 97 L. J. Ch. 238 ; 72 Sol. Jo. 


iviarme xnsurauce iwu.5 (c. treaiea 
the agreement & the claim under it as valid. 
After the dissolution of the II. Co. he was 
advised that be should have disallowed the 
claim, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasance summons by a creditor of the 
CO. : — Held : (1) a liquidator in the voluntary, 
winding up of a limited co. is not, apai% 
from negligence, liable for wrongly admitting 
a claim by an alleged creditor ; (2) the 

liquidator did not, in the circumstances, 
fulfil his duty of investigating the claim of the 
L. Co., & was therefore liable as for mis- 
feasance under Cos. Act, 1908, s. 215, for 
admitting the claim of the L. Co. since it 
was in fact an invalid one ; (3) the Arts, of a 
limited co. cannot amount to "a contract 
between the co. its liquidator, & he could 
not therefore rely on an Art. absolving 
officers of the co. from liability except for 
fraud ; (4) the position of a liquidator 

examining a proof for admission or rejection 
in a winding-up is the same as that of a 
trustee in bkpey. ; (5) in fixing the amount 
which a person liable for misfeasance under 
Cos. Act, 1908, s. 216, should be ordered to 
pay or contribute to the assets of the com- 
pany, the ct. has a disci^etion, &, in the 
special circumstances, the liquidator should 


PART III. SECT. 36, SUB-SECT. 17. 

Bk. Ordfr of province ,] — To ouforce 
an ordnr <»f tho ut. of another province 
made under Wlndinff-iip Act the rejcls- 
trar nhould, on nrodiu'tion thon^of, 
oDlrr it willniut direction as an order 
of the Huprenu' Ct. of BriliMli Columbia 
iS: procectl upon it as an ordinary 
record of that ct. — Ke Home Bank 
OF CANADA & WiN1>1.\0-UP ACT. 

lll)2al 1 D. L. IL 734 ; 34 B. C. R. 
321.- CAN. 

PART III. SfeCT. 36. SUB-SECT. 18.— 0. 
t. Add “ rewd. 14 S. C. U. 624.** 

si. Onh r (iisnrifisimt u'imiinu-up jtrti- 
10 Canada National Eikk 
INKI KANC K 11931 1 J D. li. Jt. Tol. 
CAN. 

PART in. SECT. 36, SUB-SECT. 18 .— 
D. (a). 

e i. s. P. Pf Dominion Shivbuild- 
I NO A' ItiiPAiR Co., Ltd., 11926) S 
I). L. R. «74 ; 69 O. L, 11. 89.— CAN. 

PART 111. SECT. 36. SUB-SECT. 18.— 
H. 

•m. Of directors appealing against 
order,] — The dlrcHitors of a co. that was 
ordcreil to be wonitd up under Cos. 
Act retained In tbeir bands certain 
moueyH belonging to the oo. Sc spent 
tbom on an appoul filed by the oo, 
against, the order of the winding up. 


The appeal >va8 unsuooeaaful Sc there 
was no order of appellate ot., allowing 
the costs of the co.'s advocates out of 
the estate; — Held: the official liquida- 
tor could, under tho direotions of tho 
ot.. allow the expenditure, if inourrod 
bond fide, & up to a reasonable extent. — 
Moolla 6. Official Liquidator 
(1928), 1. L. II. 7 Ran. 34.— IND. 

PART 111. SECT. 86, SUB-SECT. 19.— 

to. Of creditor^-Obtaining charging 
order,] — Re Saskatchewan Co-opbra- 
nvE Elevator Co., Davidson v. 
Swanson (Sask.), 11928] 2 W. W. R. 
250.— CAN. 

ip. AnwHui — Application of K, li, 
rule y.'fl.I—Althoujm a iM3tiUou for the 
winding-up of a co. under Winding- 
up Act, n, S. O., 1927, is dismissed, it is 
a prooeedlug under said Act, & K. B. 
rule 951, which’ linilts cortabi costs to 
6300 Sc disbursements, does not apply 
thereto . — Re Canadian National Fire 
INSUKANOR Co. SC BBOWNBTONE, il931 ] 
1 W. W. U. 753 ; 2 D. L. R. 875.— 
CAN. 

gQ, — oanada Na- 
tional Fire Insurance Co. (No. 2), 
[1931] 2 W. W’. 11. 538.— CAN. 

PART Ul. S^. 86, SUB-SECT. 20. 

m i. On powers of liQuidator — 
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Power to compile formal act after 
dissolution of company ,] — Kristi* 
NABWAMl NAIDU V, ANDI OHETTI (1927), 
I. L. li. 51 Mad, 081.— IND. 

q i. Grounds for granting or 

refusing,] — Re Albebni . Pacific 
Lumber Co., Thomas v, Lawson (B. C.), 
[19271 3 D.. L. li. 1126; [1927] 2 
W. W. R. 062.— CAN. 


PART III. SECT. 37, SUB-SECT. 8.- B. 

d i. SuSUntney of resoltUion .] — 

An extraordinary resolution for the 
winding up ot a oo., that it cannot ** by 
reason of tho passing Sc enforoement 
of ProJxlbitlon Act continue its busi- 
ness ** Is not the equivalent of the 
extraordinary resolution, autborisec 
by Cos. Act, R. S. B. C., 1911 (o. 39). 
8. 226 (3), as It stood prior to Nov. 
1917, to the elleot that the oo. cannot 
by reason of its liabilities continue its 
bualneea, — Duncan 8c Ghat, Ltd. v, 
Silver Spuino Brewery, (1925) 4 
D. L. R. 724 ; 11925) 3 W. W. li. 075.— 
GAN. 

d ii. Reaoluiion providing for 

liquidator to' act under supervision of 
directors,] — Held: highly objection- 
able. — PABASUCBAii Dattaram Sbam- 
Dasani o. Tata Indostbul Bank. 
Ltd. (1928). 56 L. R. Ind. App. 874.— 
IND. 
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be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
^ creditors to be paid in full with interest at 
6 per cent . — Re Home & Coloniax. Insitii- 
ANCE Co., Ltd., [1930] 1 Cli. 102 ; »uh nonu 
Re Home & Colonial Insuiiance Co., 
May V. Barham, 99 L. J. Ch. 113 ; 142 L. T. 
207 ; [1929] B. & C. R. 85. 

6B74. Add. Annotations: — Consd. Chibbett v. 
Robinson (1924), 132 L. 26 ; Mudd v. 
Collins (1925), 133 L. T. 186. Dlstd. Reed v. 
Seymour (1927), 11 Tax Cas. 025 ; Henry r. 
Foster (Arthur), Henry v. Foster (Joseph) 
(1931), 171 L. T. Jo. 289. Refd, Seymour 
V. Reed, [1927] A. C. 551 ; Benyon v, Thorpe 
(1928), 97 L. j. K. B. 705. 

6895. Add. Annotation : — Apld. Re Home & 
Colonial Insce. (1929), 46 T. li. R. 058. 

6904a. By receiver — Liability of re- 

ceiver.]^ — Thomas v, Todd, No. 4079a, aiUe. 

6924a. Claim by manager for loss of salary.] 

Re Snow (W. R.) & CY).. Ltd. (1930), 74 
Sol. Jo. 201. 

6934. Add. Annotation : — Refd. Re City lOquilabh* 
Fire Insce. C(j., [1930] 2 Oh. 293. 

6986. Add. CUaiiors 130 L. T. 1 ; [1923] 

B. & C. R. 1(4; ajfg. S. C. sub nom. Re 
Webb (H. J.) A; Co. (Smithpield, London) 
I/TD., [1922] 2 Ch. 309. 

Add. Annotations: — ^Refd. Re Winget, Bum 
V. Winget, 11921] 1 Ch. .550; Re C(K*kell, 
Jack.s(.n r. A.-CJ., [1931] 1 Ch. 389, C. A. 

6986a. Deduction of Income tax from payment 

of interest by company on mortgage.] — A 

CO. having mortgaged all its property & 
assets, subsequently passed a resolution for 
voluntary winding up. Between tlic date of 
the mtge. & the commencement of the v/ind- 
ing up the co. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounUid for such deductions of tax to the 
Inland Revenue Comrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax “ assessed ’* 
on the CO. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect, giving any priority 
to the debt. — Re Lang Pkopellku, Ltd., 
[1927] I Ch. 120 ; 95 L. J. Ch. 616 ; 136 L. T. 
48; 42 T. L. R. 702 ; 70 Sol. Jo. 836; 11 
Tax Cas. 46 ; [1926] B. & C. R. 127, C. A. 


6986b. Rates — ^Payment by director — Pre- 

ferential rights of director.] — Re Lampi.ugh 
Iron Ore Co,, No, 3105a, ante. 

6958. Add. Annotations : — As to (1 ) Refd. 1. R. 
Oomrs. V. Burrell, [1924] 2 K. B. 62. As to 
(2) Refd. Naval Colliery Co. v. I, R. Oomrs. 
(1928), 138 L. T. 593. 

6965. Add. Annotation : — Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

6974. Add. Citation [1923] B. & 0. R. 139. 

6977. Add. Annotations : — As to (1 ) Dlstd. Re 
Madame Tussaud, [1927] 1 Oh, 657. Refd. I. R. 
Comrs. V. Burrell, [1924] 2 K. B. 52 ; Re 
Railways Act, 1921, Re Standard Charges 
Schedule (1026), 04 L. J. K. B. 364. 

6980. Add. Annotation : — Refd. I. R. Oomrs. v. 
Burrell, [1924] 2 K. B. 62. 

6984. Add. Annotation : — As to {!) Expld. Collaroy 
Co. V. Giffard, [1928] Ch. 144. 

6086. Add. Annotation : — As /o (1) Consd. Collaroy 
Co. r. Gillard, [1028] Ch. 144. 

6987. Add. Annotation .—Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Cli. 387. 

6988. Add. Annotations : —Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. Refd. 
Ootilson V. Austin Motor Co. (1927), 43 
T. L. R. 493. 

6988a. No dividend declared.] — The 

memorandum of assotm. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholdcr*s should bo entitled to 
receive in full out of the assets the amount 
of capital ptrid up on their shares, &> also all 
arrears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co, in Apr. 1925, at 
which date no dividends on the preference 
shares had been declared or pauf for over 
four years past. After the winding up there 
was a surplus sutfiedent to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 1921 & 1926, none were 
duo, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears. — Re Roberts & CoorrsR, Ltd., [1929] 
2 Ch. 383 ; 98 L. J. Ch. 450 ; 141 L. T. 636 ; 
[1929] B. iSt C. R. 71. 

6988b. Right to payment without 

deduction of income tax.] — Where upon the 
winding up of a co. the preference share- 
holders are entitled to payment of all arrciars 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 


PART 111. SECT. 87. SUB-SEOT. 4. 
•m. Pa'i 


-B. 


jment to person purporting to 
be liquidator,}— WhoTOt after payniont 
made to one purporiluff to be a liquida- 
tor, deft, discovered tliat the payee 
was not leerally a liquidator : — Held .* 
the doctrine of estoppel was not applic- 
able. — Duncan & Gray. JLitd. v. 
Silver Spring Brewery, (19251 4 
D. L. H. 724 ; 11925] 3 W. W. R. 676.— 
CAN. 

PART III. SECT. 87. SUB-SECT. 8. 

6986 i. PreSerential debts — Crown 
debts.] — A oo.. which had fflven a 
mtge. to the Crown under Fruit 
Preserving Industry Act, 1913, which 
mtge. was transferred to the State 
Advances Account, went into voluntary 
liquidation ; — H.da : the Crown debt 
hM priority. — Tasman Fruit Paorinq 
A8SOCM., Ltd. V. R., 11927] N. Z. L. K. 
618.— N.Z. 


6936 ii. .1— €. A. H. E., 

Ltd., a CO. Incorporated In South 
Aiuitralia, went Into voluntary liquida- 
tion lu South Australia. The co. owed 
debts ivnier alia) to the Department of 
Agriculture Sc the Railways (Jomr. in 
South Australia ; — Held : In the wlnd- 
Ing-up, those debts took priority as 
owing to the Crown. The co. also 
owed debts to the Railways Comrs. of 
New South Wales Sc Queensland ; — 
Held : in the winding-up, these debts 
were duo to the Govts, of the two 
States, & were entitled to priority 
equally with the debts above men- 
tioned. The oo. also owed debts to 
officers who were carrying out their 
contracts of employment in New South 
Wales : — Held : in the winding-up, 
these servants were entitled to priority 
equally vrith the South Australian 
officers. — Re Commonwealth Aohj- 
CULTUKAL Service Enqineer^, Ltd. 
(1928), S. A. B. R. 342.— AUS. 
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PART III. SECT. 37, SUB-SECT. 8.— A. 

sn. Restraint of distrilnUion — At 
instance of lessor — Uniil covenant to 
build completely performed — Notwith- 
standing assignment of lease with con- 
sent of lessor.]— Re Victoria STBErr 
Properties, Ltd. (In Voluntary 
Liquidation), (1927 J N. Z. L. R. 95.— 

PART III. SECT. 37, SUB-SECT. 9.— B. 

6949 i. UQuidaior*s remtmeroHon 
db costs — Realisation of security belong’ 
if to to debenture-holders.] — The costs of 
a Iiq\ildator properly Incurred by him 
in realising any prox)erty comprised 
in a security bolongmg to debenture- 
holders are payable out of the amount 
so realised upon such securities, but 
the remaining costs of the liquidator 
must be borne by the free assets. If 
any, of the co. — Re WiLLta O. Ray- 
mond, Ltd. (In Liquidation), 119281 
N. Z. L. R. 116.— N.Z. 
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full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Re Dominion Tar & CHErMicA.L Co., I/td., 
[1029] 2 Ch. ; 98 L. J. Ch. 448 ; 142 
L. T. 15 ; 45 T. L. li. 601 ; [1920] B. & 
0. K. 71. 

6989. Add. Annolaiion : — Gonsd. Collaroy Oo. v, 
GilTard, [1928] Ch. 144. 

6989a. .] — CO. issued preference 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the aHs. of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
Iirofits of the co. ^ould be divisible among the 
members in proportion to the amoimt paid 
up on the shares held by them respectively. 
The co. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets: — Held: (1) as long as the co. wiis 
a going concern the preference shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- | 
ference waei determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares ; 
(2) according to the constitution of the co. 
the prirnd facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interest, would be 
distributed amongst all the shareholders 
pro rata in proportion to the amount paid up 
on their shares. — Re Madame Tussaud & 
Sons. I/td., [1927] 1 Ch. 657 ; 90 L. J. Ch. 
828 ; 137 L. T. 510 ; 43 T. L. R. 289 ; [1927] 
B. & 0. R. 112. 

6989b. .] — By the memorandum arts. 

of assocn. of a co. it was provided that the 
preference shares should “ confer the right 
to a fixed cumulative dividend *’ at a certain 
rate, shall rank, both as regards dividends 
capital, in priority to the ordinary shares.” 
By the arts, it was provided in the same terms 
as to the dividends, & that the preference 
shares should ” confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shai'es ” : — Held : the full rights of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., & they were 
entitled to no further rights ; nothing being 
said in the contract as to surplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets. — 
Collaroy Co., Ltd. v. Giffahd, [1928] Ch. 
144; 97L. J. Ch. 69; 138 L. T. 321 ; [1927] 
B, & C. R. 217. 

7001. Add. Annoiaiiona : — Dlstd. Re Stanton, Hogg 
V. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton. [1928] 1 K. B. 464. 


7014a. Validity of windlng-up order in ques- 

tion.] -r~The validity of a winding up cannot 
be questioned on a motion in the winding 
up, but must be challenged in independent 
proceedings . — Re Empire Builders, Ltd., 
Re Transvaal United Trust & Finance 
Co., Ltd. (1919). 88 L. J. Oh. 459; 121 
L. T. 238 ; 63 Sol. Jo. 608. 

7034. For the paragraph in the original volume 
substitute the following paragraph : — 

Jud£nnent after winding up--Right of com- 
pany to recover money from third party based 
on company's liability to Judgment creditor — 
No ground for not staying execution.] — The 
manager of a co. fraudulently & without 
authority accepted bills of exchange in the 
co.'s name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. went 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, & for having thereby rendered 
the co. liable on the bills. The judgment 
creditors in the first action then sought to 
attach under a garnishee order the money so 
payable to the co. by the third party. On an 
application by the co. to stay the garnishee 
proceedings : — Held : where a judgment is 
recovered against a co. which is In voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very exceptional »*easons for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co ’s liability to the judgment 
creditors was not such an exception^ cir- 
cumstance as to take the case out of the 
general rule. — Anglo- Baltic & Mediter- 
ranean Bank v. Barber ^ Co., [1924] 2 
K. B. 410; 93 L. J. K. B. 1135; 132 li. T. 1 ; 
[1924] B. &C. R. 224, 0. A. 

7043a. — — Preferential debts exceeding 

assets.] — Re South Rhondda Colliery Co. 
(1898), Ltd., [1928] W. N. 126. 

7044a. .] — He National Stores, J.td. 

(1898), 42 Sol. Jo. 740. 

7064. Add. Aymotaiion : — Refd. Cotku' v. National 
Union of Seamen, [1929] 2 Ch. 58. 

7074. Add. Annotations : — Gonsd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Re Wilts 
& Somerset Farmers, [1928] Oh. 809. 

7076. Add. Annotation : — Refd. Wall v. Exchange 
Investment Corpn., [1926] Oh. 143. 

7082. Add. Annotation: — A,-# fo (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 

7083. Add. Annotation : — Gonsd. Agricultural 

Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. % 

7102. Add. CUation :--130 L. T. 256. 


PART 111. SECT. S7, SUB-SECT. 10. 

• i. To give directions to lUmidaior 

— What Questtons may be submitted .] — 
lie Hamilton & Co., Ltd. (in Liquida- 
tion), 119281 N. Z. L. R. 419.— N.Z. 

PART 111. SECT. 87, SUB-SECT. 11.— 
D. 

tp. /’ouvT of court to order stay — 


Under Indian Companies Act, 1913, 
s. 215.1 — Be Sri Yooashbam Phar* 
MAOT, Ltd. (In Liquidation), Be 
Mohan Lal Mehta (1927), I. L. K. 
50 All. 482.— IND. 

PART 111. SECT. 87, SUB-SECT. 18.— 
E. (b). 

•t. Whether member of old company.] 
— In 1917 A deed to oiirry into effect 


a sohome of liquidation was dravin 
up, but it was never In fact rotiri»tered 
nor exocnted, althouffb its terms were 
actually carried out, iu that the ^at 
^ majority of Shareholders in the co. 
surrendered their shares & rof^ived 
others in exohanse. In 1924 certain 
of these sbareholderB held a meeting 
& appointed two of their number as 
liquidators Sc attempted to assume the 
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7161. Add, Annotation: — Refd. Soc. Anon. 

Pecheries Ostendaises v. Merchants Marine 
Insce., [1928] 1 K. B. 760. 

7168. Add, Annotation : — Refd. Morris r. Harris. 
[1027] A. C. 262. 

7169. Add, Annotation : — Refd. Morris v, Harris, 
[1927] A. C. 252. 

7174a. Mode of application for order.] — 

(1 ) Where a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (3), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
pass to the Crown as bona vacajiiia, 

(2) Under sect. 242, as to removal of defunct 
cos. from the register, the same practice 
should be adopted where there are undis* 
tributed assets . — Rc Home & Coloniajl 
Insurance Co., Ltd. (1928), 44 T. I.. R. 718. 

7177a. ^ Effect of.] — An order of the ct., 

declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissohition & its avoidance. — Morris v, 
Harris, [192:] A. C. 262 ; 9G L. J. Ch. 253 ; 
136 L. T. 687 , [1927] B. & 0. R. 66, H. L. 
7269. Add. Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

7370. Add. Annotation: — Refd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 

7371a. Scheme Involving reduction of capital 

— Modification of rights of different classes of 


shhrehoiders.] — Re Odhams Press, Ltd., 
[1925] W. N. 30. 

7374a. ,}~~Ro Star Tea Company (1930), 69 

I.. Jo. 80; 369 L. T. Jo. 101 ; [1930] W. K. 4. 

7382a. Scheme involving reduction^ reorgani- 

sation Increase of capital.] — Re Walters 
(Stephen) & Sons, Ltd., No. 839a, ante. 

7385a. Discretion of court as to acquisition of 
shares of dissentient shareholders — Terms 
must be adequate &. reasonable.] -Upon a 
petition to sanction a scheme of arrangement 
& amalgamation under Cos. Act, 1929 (c. 23). 
s. 155, the ct. Jwis power <h 3 deternnne the 
terms upon which the sliares of sharoliolders 
who have di.ssentod from the scheme approved 
by the majority shall ho acquired, notwith- 
standing that since the original offer was 
made the scheme has been superseded by a 
later amalgamation which lias absorbed the 
transferee co., A", the fact that petitioners 
cannot offer t<^> the dissentients the original 
shares accepted by the majority makes no 
(lilTenmce to tlio j\n*isdici ion of the ct., which 
is only bound to decide whether the terms 
offered are ade(|uate & Tease »nablo, & if not, 
1.0 substitute sucli ot her terms of pundiase as, 
in its dis(M*etion, arc fair & just. ~Ue (Ustnior- 
Kkij.neu Alkau (U>.. Ltj>., [1930] 2 Ch. 
:M9 ; 99 l>. .1. (Mk 153; M l L. T. 26; 16 

T. I.. IL 5t)2. 

7398a. — Acquisition of shares of Discretion 

of court.] hVi Cvsi’ner-Kkt.lnior Amcaij 
(Y)., Ltd,, No. TitSoa, (fulc, 

7407a. Omission to advertise— Sufficient 


direction of the liquidation ; — Held : 
the shareholders, who in 1917 had 
relinquished their Bharos, accepting: 
shares in the other cos. in exchanfct*. 
had ceased to bo either shareholdora 
or contributories Sc had no right to 
take any part in the manageniont of 
the CO.’S alTairs. — Hunter v. Damodah 
Das (1924), I. L. K. 46 All. 759.— IND. 

PART III. SECT. 37, SUB-SECT. 18.— 
E. (f). 

o. Add *• revsd. 1 O. L. R. 480.** 

p i. On contract — To pay coinviission. ] 
— HKTHEL V. A UTOMATIC TOTALISATORS. 
Ltd. (1927), 28 S. R. N. S. VV. 70; 
affd. 1 A. L. J. 380.— AUS. 

8V. On riff hi of shareholder in old 
company — 2'o contingent asset realised 
after reconstruciitm .] — Andfj<s()N r. 
Nor-West Motojw, [1929] 2 D. L. K. 
175 ; 1 W. W. li. 804 ; 21 Alta. L. J{. 
90.— CAN. 

PART III. SECT. 37. SUB-SECT. 14.— 
B. 

sw. Avoidance — Jurisdiction to order 
— For limited purpose only.} — A 
oo. went into voluntary liquidation, 
& was dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the CO. in respect of excess profits 
duty. Sc a petition was presented to 
the ct. by the co. Sc the liquidator 
for an order declaring the dissolution 
of the co. to have boon void, for the 
purpose of the exercise by the liquidator 
of authority to receive the payment Sc 
to grant receipt therefor : — Held : It 
was incompetent under 1908 Act, 
B. 223, to declare the dissolution of a 
oo. void for a limited purpose only. 
The petition was amended by the 
deletion of all reference to the purjmse. 
Sc the ot. grranted it as amended. — lie 
CbaUpdant Jute Co., Ltd., (1924] 
S. C. 209.— €C0T. 

BZ. Applicaiion more than tu)o 


years after disaolvdion.] — Eight years 
afV'.r, a co. was dtsHolved by order 
of the ot.. It was dlscovorod that the 
liq^uldatoi had not dealt with a feu 
liOld by the co. The superior & the 
liquidator pnsonted a petition crav- 
ing the ot. to (h^daro the disHolution 
"void, & to autbcrlse the liquidator to 
grant a disposition of iho fen ad 
perpeiuam rcmanenliam In favour of 
U»e superior. The ct. refusod the 
order craved. — M auDonald'h (Loud) 
Curatuk, (1924 j a. C. 1G3-4.— SCOT, 

§b. .]-~A CO. was dis- 

solved tor the purpoBc of recoustruc- 
tioQ after the liquidator had erdored 
Into an agreement for tho transfer of 
the assets, iiicliiding certain horitabie 
property, to a new co. Tho new co. 
entered into possession of tho bori table 
property, but did not obtain a con- 
veyance, Sc itself subsequently went 
Intu liqiiidatlon. More Mian two years 
after the dissolution of the old co., 
a petition was presented to the ct. by 
the liquidators of both cos. praying 
the ct. to declare tho dlsHolulion of tho 
old CO. to have boen void, & to omnower 
the liquidator of that co. to grant such 
titles as might be requisito to vest the 
heritable property In tho new co. 
The ct. refused the order craved. — 
Fortd Shipdrkakino Oo., Ltd., Peti- 
tioners, 11024] 8. C. 489-90.— SCOT. 

PART III. SECT. 87, SUB-SECT. 15.— 
A. (b) iii. 

a 1. .] — Held : In the abseuco 

ot proof that creditors' rights or those 
of the contributories would be preju- 
diced by tho voluntary winding up, 
applications for compulsory winding up 
must bo dismissed. — Sanbab Ciiand v. 
KARAMCniAND (1925), I. L. H. 6 Lab. 
340.— IND. 

PART HI. SECT. 87. SUB-SECT. 16.— 

A. (0). 

sd. Uandino over of books by 
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voluntary to compulsory lietuidator — 
Lien of voluntary liquidalor over books.] 
— He STocitmuDOtt Sc Co., Ltd., [1923] 
N. Z. L. R. 221.— N.Z. 

PART III. SECT. 39. SUB-SECT. 1.— B. 

f I. l^refcreniial treat ment of 

rredilor ,] — WlxTo a co. proposed a 
sclicme i.«f uiTangeiocnt, under wl)Ieh 
a bunk UF)T>eared to he secured to the 
extent of 2 Uk. in the ]K)tiiid : — Held: 
tliO scheuic was n(»i one wliich, In view 
of the apparent r>n::ferentlaJ treatment 
lu'corded to the Isink, the ct. should 
Manr,ti(»M. — LaimAiie de Rouraix v. 
DI.KN fil-OVK tfC llOHIKUV Co., LTD., 

1 .s (;. 91.— SCOT. 

PART III. SECT. 39, SUB-SECT. 1.- D. 

7387 ii. .1 — Tho ct. refused to 

approve of a scheme of arrangormnit 
proposed by tho liiPolvont debtor, 
an Incorpratod co., & accepted by a 
majority of Its credit/ors, wiiereby tho 

E referred & socured creditors were Ui 
e paid by debtor. Sc tho unsecured 
crodltor.s paid in full by tho allotment 
& issue to them of fully nald-iip pro- 
forenco shares In tlie debtor co. or in 
a new co. to be incorporated. Tlie 
scheme was not one which should be 
forced upon an unwilling cro<lltor. — 
He Lindners, J^td. (1921), 64 D. L. It. 
717 ; 51 O. L. It. 116 ; 2 C. B. R. 49.— 
CAN. 

PART III. SECT. 39. SUB-SECT. 1.— 
F. (a). 

7399 il. .1 — Where a 

bank, being a soourod creditor, im- 
properly voted with the unsecured 
crottltorp : — Held : In tlio absence of 
tho bunk as a voting creditor, the 
ncceseary three -fourths in value would 
not have been ohtulncd. Sc tho pro- 
cciiurc hod not complied with 1908 
Act, 8. 120 (2 ).— Lainierr dr Roubaix 
V. Glen Glove Sc HoHiicRy Co., Ltd,, 
[1926] S. C. 91.— SCOT. 
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majority present.] — ^Whore thm wsA an in- 
advertent omission to advertise a scheme of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices : — Held : . the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened . — Re Anolo- 
Spanish Tartar Ebsinerieis, Ltd. (1924), 
68 SoL Jo. 738. 

7400a. .] — (1) Proxy papers to be used at 

meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy ** to vote for me 
Sc in my name [ ] the said scheme either 

with or without modification as my proxv 
may approve,*’ & contains opposite the blanx 
a marginal note as follows : ** If for, insert 
* for,* if against, insert * against,* & strike 
out the words after * scheme * & initial altera- 


tions.** Proxies not according to this form 
will be properly rejected. 

(2) On a scheme of arrangonent being 
sanctioned, the ct. refused to re-appoint 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give informaaon to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their ceetuU que 
iruai at inadequate prices, & not in their 
own names, but in the names of cos. con- 
trolled by them . — Be Maoadi Soda Co., Ltd. 
(1925), 94 L. J. Ch. 217 ; 41 T. L. R. 297 ; 
69 Sol. Jo. 865 i [1925] B A 0. R. 70. 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets .! — Re 

Home A Colonial Insurance Co., Itd., 

No. 7174a, ante. 

7452b. Filing of affidavit of notice.] — Prac- 

tice Note. 1103JJ W. N. 199 ; 172 L. T. Jo. 
299. 


Part IV. — Banking Companies. 


7462a. Defences available — ^Liability for 

calls .] — Assumpsit on a money demand 
against a joint stock banking co. Plea, 
after setting out the deed of settlement, to 
which pltf. was a party, a aet-ofi for caUs 
due on shares held by pltf. Replication, 
“ not indebted ** : — Held : J) the replication 
was bad, the set-off being founded entirely 
on the deed ; (2) the plea was good. — 

MiLVArN V, Mather (1850), 5 Exch. 66 ; 1 


L. M. & P. 220; 19 L. J. Ex. 227 ; 14 
L. T. O. S.446; 156 E. B. 24. 

AnnoUUion : — OeneraUy^ Reid. Smith v. Trowsdalo (1854), 
18 Jot. 552. 

7479. Add. Annotalitm : — Consd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B 447. 

7479a. .] — ^Barclay r. Pearsb (1884), Timesy 

Aug. 4, C. A. 

AnnoUAiona: — Distd. Perry v. Bamott (1886), 14 Q. B. D. 
467. Apld. Seymour v. Bridge (1886), 14 Q. B. D. 460. 


Part V. — Insurance Companies. 


7482, Add, Annotation : — Refd. Jacobs v, Batavia 
Sc General Plantations Trust, [1924] 2 Ch. 
329 

7482a. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by 


a policy-holder against an insurance co. for a 
declaration that the co. were not entitled to 
charge more than 4 per cent, interest on 
sums advanced on security of their policies, 
pltf. based his case on an alleged collateral 


PART HI. SECT. 39, SUB-SEOT. 1.— 
F. (b). 

tf. Time for lodffinff.) — Oroditoi*’ 
prox.io8 ueod uot bo lodged at any par- 
tloular date. 

Where proxies lodged by creditors 
within forty -eight hours of a meeting 
to approve a scheme of arrangement 
had l>een disallowed : — Held : the 
rejeotipn of the proxies w€is wrong. — 
LaINUERB DK llOUBAlX V. OI.RN QlX>VB 

& HosiKiir Co., Li'D., [1020] S. C. 91. 
—SCOT. 

PART III. SECT. 40, SUB-SECT. 2,— A. 

7449 ▼. .J — A oo. formed 

for the purpose of money-lending, 
which, having discontinued business, 
had been struck off the register, 
applied for an order to have its name 
restored thereto, the main ground of 
its application being that It desired 
to recover from a bkpt. estate a 
dividend whioh had beoonie payable 
sinoe the date of striking off : — add : 
the application should be granted. — 
Cdablbs Dalb, Ltd., [1927] S. C. 
ISO.—SOOT. 

ot. DiMolttHon of company on 

non-compliance with datulory for- 
maiiiies. J — A co. which failed to comply 
with Cos. (Rcoonstltutfon of RecKtras) 
Act (N.I.), 1923, ec was thereupon 
dissolved, may bo ** replaced on ” & 


“ restored to ** the register in accord- 
aooo with sect. 6 (4). — Re Olonahd 
Hrtok Sc Estatr Co., Ltd., [1926] N. 
47.—IR. 

si. Effeel of .] — Where a oo, has 
defhultod in complying with Cos. Aot, 
88. 80-85, Sc its letters patent have 
been revoked Sc oanoelled, Sc the default 
can bo waived by showing that it was 
duo to luodvertenoe, aooident or 
neglect, the revocation is not complete 
hut oonditlonol, Sc^ on the revival of 
the charter, the Co.'s existenoe must 
be oonslderod to have been at no time 
Interrupted. — Banqub Oanadibnnb 
Nationals v, Sawohxtk, [19261 3 
D. L. R, 964 ; [19261 2 W. W. R. 771 ; 
36 Man. L. R. l.-^AN. 

PART IV. SECT. 4 . 

SB. Position of d^iwsUore .] — If a 
oo. is deprived of the power to receive 
money on deposit, then in a subseQuent 
hgpoy. liquidation of the oo. the 
depositors claiming for moneys on 
deposit prior to its losing snob powera 
will be paid In full, before depositon 
claiming for depoidts made after it lost 
such powers. Withdrawals made by 
one of the second class of depositors 
will be appropriated by the ot. to his 
deists made before the loss of such 
powers . — He Niwpon Kinyn Sha. 
Ltd., Bx p, Totaro Fcjino, [1923] 

50 


1 D. L. R. 1166 ; 32 B. C. R. 56 ; 
[1923] 1 W. W. R. 880 ; 3 0. B. R. 
673.— CAN. 


PART V. SECT. 1. 

•t. Orounds for ffranting or refusing 
licence — Whether company carrying on 
business in good faith.] — Re All Risk 
iNSURANOB AGBNCIES, LTD. (B. C.), 
3 D. L. R. 245 ; [1927] 3 

R. 68.— CAN. 



7483 i. Power of directors to contract — 
Conlrttci to eland surety for debt due by 
third party.] — Held: not within the 

00. 's arts, of aasocn. — H iitdcstan 
Absurancb Sc Mdtual Bbnbfit 
S ooiBTT, Ltd., Labobb e. gHAtsA 
Bank. Ltd.. Oujrakwala (1927), 

1. L. R. 9 Lah. 360.— IND. 

sx. Swapiniendent of*^insuranee — 
Powers — To alter annual sUxtemeni of 
company .] — Re Sun Lifb Asburangb 
Co., [19271 4 D. L. R. 287.— <JAN. 


»y. Power to write off ceupUal — Extent 
of poMYT.l— The power conferred by 
sect. 70 of Insurance Act, R. S. C., 1927 
(c. 101), of writing off paid-up capital 
IS not limited to the wnting off of the 
p^ise amount of the lost, capital. — 
Re Canada National Fire Insubanor 
Oo-. [1930] 3 W. W. R. 113 ; 4 D. L. R. 
572 ; 39 Man. L. R. 188 ; 12 C. B. H. 
21.— CAN. 


VoL SL— Companies. Oases 7482a — ^7651a. 


contract or on established practice ; — Held : 
there was no collateral contract, & the 
practice proved was to make loans at the 
rate of interest dxed by the board, & not to 
charge one fixed rate for all time. — T hisblton 
V. COMMEUCIAL UNION ASSURANCE Co., [19201 
Oh. 888 ; 95 L. J. Oh. 417 ; 136 L. T. 114 : 
70 Sol. Jo. 892. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers’ lia- 
bility Insurance company— Carrying on busi- 
ness outside United Kingdom — What is.]— 
The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) {%) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business. — Re United Geneuai. 
Commercial Insurance Corpn., [1927] 2 Ch. 
51; 90 L. J. Ch. 231; 136 L. T. 053; 71 
Sol. Jo. 141, C. A. 

Annotalion: — Reid. First Kussian TiiHce. v. London & Lan* 
caBhlre Insce., [192M Oh. ‘J22. 

7490a. Reinsurance of fire risks.] — The 

business of reinsuring ilre risks is fire insur- 
ance business within Assurance Companies 
Act, 1909 (c. 49), & a foreign co., which car- 
ries on the business of reinsurance of fire 
risks in the United Kingdom, but does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum proscribed by s. 2* 
(1) of the Act. — Forsikringsakt. National 
(OP Copenhagen) v , A.-G., [1925] A. O. 639 ; 
94 L. J. K. B. 712 ; 133 L. T. 151 ; 41 
T. L. B. 473 ; 69 Sol. Jo. 543 ; 30 Com. 
Cas. 252, H. L. ; affg, S. C. sub nom. A -G. 
V, PORSIKKINGSAKT, NATIONAL (OP COPEN- 
HAGEN) (1924), 93 L. J. K. B. 679, C. A, 

Annotations: — Befd. First Hussian Insco, r. London & 
Lancashire lusce., [1928] Ch. 922; lie National Boneflt 
Assco,, Exp. English Insce., [1928] Ch. 74% 

7493a. R. S. C., Ord. 50, r. 2 (8).]— 

JSc Canada Life Assurance Co. (1930), I <57 
L. T. Jo. 150 ; [1929] W. N. 40. 

7498. Add. Annotation : — Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 202. 

7508a. .] — Re United Bkitish 

Insurance Co., No. 7520a, post. 

7526a. .] — Whore an assurance co. having 

power under its memorandum of assocn. 
to transfer its business or any part therwf 
to another co. has agreed to transfer all its 
life business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1009 (c. 49), s. 13, & all 
statutory requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 
CO. towards its policy holders is completely 


discharged, & the ct. can order payment out 
of the deposit money to the transferring co. — 
Re United British Insurance Co., [1929] 
2 Ch. 430 ; 98 L. J. Ch. 444 ; 142 L. T. 12. 

7536. Add. Annotation : — Refd. He National H(jne- 
flt Assurances Co., ( 1 931] 1 ( >h. 40. 

7542a. .] — Be Britannic 

Assurance Co., Ltd. & Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add. Annotation: — As to (1) Refd. Cornish 
Mutual Asace. v. I. B. Comrs., [1926] A. C. 281 . 

7551a. Wlndlng-up of reinsurer — Claim against 
insuring company— Set-off.] — By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring ct>. in its lire department. By 
Art. VIII. of the treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsui'er a sum equal to 40 per 
cent, of the share of all premiums credited 
to the reinsurer in the first year, this sum to 
remain os a deposit to secure the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to bo entitled to retain the 
deposit, or any balance remaining after 
satisfying any obligation in r^pect of whicJi 
the reinsurer might make deiault, until the 
dett^rmination of the agreement, paying the 
reinsurer interest at 3J per cent, per annum 
on any part of the d('j>osit not used in manner 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liipudation. On Jan. 31, 
1922, the reinsurer presenUsd its own winding 
up petition, & on Feb. 1, 1922, the insuring 
CO. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under tlie treaty had 
been satisfied, thert? remained in the posses- 
sion of the insuring co. a sum of over £8,090 
out of tlie deposit A a sum of accrued interest. 
The liquidator of the leiusurer took out a 
summons for a declaration that Ukj insuring 
<!o. was bound to pay over tlie deposit A 
interest in full. Tlie insuring co. claimed to 
be entitled to sot them off against sums due 
to it from the reinsurer under other treaties 
& policies of insurance Ho reinsurance : — 
Held : ( 1 ) the interest was a debt due from 
the insuring co. to the reinsurer & fell there- 
fore within Bkpey. Act, 1914 (c. 59), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, A tliat 
there was therefore a right of set-off m regard 
to it ; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties He could not be the subject of a set-off. 
— Re City Kquitaiu.e Fire Insurance Oo., 
Ltd. (2), [1930] 2 (fii. 29,3 ; 99 L. J. Ch. 530 ; 


PART V. SECT. 5. 

ta. British company doing business in 
Irish Eree State .} — A Britisb iiisorance 
oo. dolni? business In the Irish Free 
State after 1922, olatmed not to 
be liable to make any deposits in the 
Irish Free State oonsequeoco of 
Oonstitution Sc Adaptation of Enact- 
ments Act, 1922, art. 73, & External 
Cos. Adaptation Order, 1923, on the 
ground that the Act had been complied 


rlth In 1014, when deposits wore made 
n England i—Held : the co. was 
>ound to make such deposits in the 
jlsh Free State. — Western Aub'Dia- 
.IAN Insurance Co., Ltd. v. A.-O. & 
Minister for Industry Sc Commerce, 
1020] I. II. 57 ; 50 1. L. T. 109.—IR. 

7498 i. Application of deposit on 
vinding up.\ — He National BENBrrr 
U 38 UBANCB CJo., Xm>., PACIKIO GRKAT 
CASTRRN Rt. Co.*b Cabb, [1927] 

61 


3 D. L. It. 289 ; [1927] 2 W. W. K. 
348 ; 30 Man. L. R. 549.— CAN. 


PART V. SECT. 8, SUB-SECT. 4 —A. 


— He Continental Fire & Casualty 
Co., [19241 1 W. W. R. 132.— CAN. 


o ii. .] — lie Continental 

FiUEilc Casualty Co„ [1924] 1 W. W. H. 
1080.— CAN. 
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143 L. T. 444 ; [1029-30] B. & C. R. 233, 

0. A. 

7593. Add. Annotation: — ^Refd. Biddulph Sc Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 96 L. J. Ob. 676. 

7600. Add, Annotation: — As to (2) Consd*. St Apid. 
Be Profits & Income Insce., [1929] 1 Oh. 262. 

7600. Add. Annotaiions : — Consd. A^cultural 
Wholesale Soc. v. Biddulph Sc District Agri- 
cultural Soc., [1926] Ch. 769. Held. Hole v, 
Gamsey, [1930] A. C. 472. 

7611a. Former actuary — In receipt of pension.] 

— On the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human life Sc by the granting of annuities 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
was subsequently ordered to be wound up 
compulsorily. Sc the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with : — Held : 
that the annuity was an annuity within the 
moaning of the Assurance Cos. Act, 1909 
(c. 49), Sc must be valued, as at the date 
of the winding-up order, in the manner 
indicated in that statute . — Be Profits Sc 
Income Insurance Co., [1929] 1 Ch. 202 ; 
98 L. J. Ch. 156; 140 L. T. 526; [1929] 
' B. & 0. R. 17. 

7612a. .] — Held : the liqui ’ator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid. — English Insur- 
ance Co. V. National Benefit Assurance 
Co. (Official Kecisiver), [1929] A. C. 114 ; 
98 L. J. Ch. 1 ; 140 L. T. 76 ; [1928] B. Sc 
C. R. 67, H. L. ; affg. S. 0. sw/; norn. Be 
Nationai. Benefit Assurance Co., Ex p. 
English Insurance Co., [1928] Ch. 74, C. A. 

Annotaiions^ — Distd. lis Norake Lloyd Insce., [1928] W. N. 
99. Refd. Tif Home & Colonial Tnsoe. (1929), 45 T. L. U. 
li5S : Jfr Nul ioluil llonelit AsHuninco Co., Ltd., fl9.'tll 
I Ch. I(J. 

7612b. ElTeot of compromise under 1908 Act, 

s. 214« accepted St acted on by parties.] — 

Re Nouske IjLoyd Insurance Co., I.»Ti>., 
[1928] W. N. 99. 

7620. Add, Annotation : — Consd. Be Protlts & 
Income Insce., [1929] 1 Ch. 262. 


7622. Add. Annotation: — ^Refd. Be Profits Sc 
Income Insce., [1929] 1 Oh, 262. 

7623* Add, Annotations: — As to (1) Consd. Re 
Profits Sc Income Insce., [1920] 1 Ch. 262. 
Refd. Be City Life Assce, (1925), 42 T. L. R. 
45. 

7625. Add. Annotations : — Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 339. N.F. Be City 
Life Assce. (1925), 42 T. L. R. 46. 

7626. Add, Annotation : — Refd. Re City Life 
Assce. (1926), 42 T. L. R. 45. 

7627. Add. Annotations : — Overd. Re City Life 
Assce. (1025), 42 T. L. B. 45. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339. 

7627a. .] — A policy-holder in a life assurance 

co. borrowed money from the co on his 
policy. Before the death of the assured the 
co. was wound up, Sc the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt : — Held : Bkpey. 
Act, 1914 (c. 69), s. 31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 

' vable in the winding up. Sc the policy-holder 
■ was entitled to set off the value of his policy 
against liis debt. — Re National Benefit 
Assurance Co., Ltd., [1924] 2 Ch. 339 ; 
94 L. J. Oh. 33; 132 L. T. 60; 40 T L. R. 
755 ; 68 Sol. Jo. 753 ; [1924] B. Sc C. R. 231. 

Annotation : — Apprvd. & Folld. City Life Assce. Co. (1925), 

42 T. L. R. 45. 

7627b. .] — In the liquidation of a life in- 

surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpey. Act, 
1914 (c. 69), 8. 31, as made applicable by 
1908 Act, 8. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges,, if the co. held the 
mtges. at the date of the commencement 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
— Re City Life Assurance Co., Ltd., [1926] 
Ch. 191; 95 L. J. Ch. 65; 134 L. T. 207; 
42 T. L. U. 45 ; 70 Sol. Jo. 108 ; [1925] B. Sc 
C. R. 233, C. A. 

Annotations: — ^Refd. lie Profits & Income Iuhcc., [1929] 
1 Ch. 2C2 ; lie City Equitable Fire Insiiranoo Co., [1930] 2 
Ch. 293 : lie Fenton. Ex p, Fenton Textile Assocn. (1930), 


99 L. J. Ch. 358. 


Part VI. — Companies Registered Under Repealed Statutes 

7647a. - — — Alteration In objects.] Be ITewit'p Brothers, Ltd. (19.31 ), 75 Sol. Jo. 615. 


Part VII. — Unregistered Companies. 

7650. Add, Anwo/n/ton ; — Refd. Employers’ Liability Assce. r. Sedgwick Collins (1926), 

95 L. J. K. B. 1015. 


PART VII, SECT. 2, SUB-SECT. 1. 

7654 1. Power of court — Utider Com- 
panies Acts — Discretionary,] — The 
Kcueral partner in a limited partner- 
ship comdstinfr of two mombers pre- 
sented A petition for the winding up 


of the partnership by the ot. Sc for the l to the liability of the Ufhttod partner 
appointment of a liquidator: — Held: \ were likely to arise, &'lt was more 
although it was competent for the oi. i expedient that th(f partnership should 
to appoint a ludieial factor to wind up | be wound up by the ct. — Muirhrap 
a limited partnership, the averments e, Borland, [1925] S. C, 474.— 
of parties showed that questions as ! SCOT.. 
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VoL X.— CompanieB. Oaiea 7728a— 8366. 


Part VIII.— Cost-Book Companies and Mining Companies 

in the Stannaries. 


7728a. .] — CouRTEis v. Johnson 

(1853), cited 10 Exch. 242, d, ; 160 E. II. 
433. 

Annotaiion .-—Reid. Watson v. Spratloy (18.'^4), 10 Exch. 222. 


7726. Add, Annolaiion : — Refd. Jebara v, Otto- 
man Bank, [1927] 2 K. B. 261. 

7737. Add, Annotaiion : — As to (2) Consd. Sponcor 
V, Ashworth Partington, [1025] 1 K. B. 
689. 


Part IX. — Statutory Companies for Public Purposes. 


7862. Add, Annotation: — As to {\) Consd. Witham | 
Outfall Board v, Boston Corpn. (1926), 136 
L. T. 766. 

7653a. — — - - Extent of statutory powers as to 

preference shares.] A statuioiy co. imdor 
its special Acts with wlhch Part 11. <»f the 
(\>s. Clauses Act, 1863 (c. IIS), was in- 
corporated, i.'-suetl c(‘rtaiii preference shares. 
By the condit kuis endorsed on t he certiH<‘-ates 
it was piovid' d that, in th(‘ (‘viuit of the eo. 
being wound up, the* holdei^s of the preferences 
shares slumld he entitl(*d to have th(‘ suridiis 
assets app]i(*d, in the first placti, in repaying 
tf) them till' amount paid uj) on their pre- 
ference shares, but should not b<* fintitled to 
any further paHioipation in such surplus 
jissets •. --I/Wd .* ( V)s, ( Uauses .\ct., 1863- 
(c. 118), ss. 13, 11, limited a co. t.o which 
i*art II. of that Act applied in respect of 
their powers to attach rights of dividend to 
their preforcuice shares, but did not limit a 
CO. in respect of their pow'ers to attaeh oMi u* 
privileges ; tlie privilege of having a pj iorit y 
as regards repajunent of capital in a winding- 
up was a privilege whicli the co. was titled 
t/O attiich to the jireferemM^ sh/ircs ; A:, 

(;oiisequcntIy, the further c<nulitiou re.strict- 
ing the holders of preference shares in the 
ca.s(' t>f a winding-up to repayment out of the 
surplus assets of the capital paid ui> oti siicli 
shares -was not uHra vires A: was not- invali<l. 
— Windeumkkp: Distuk'T (Ias & VVatkh ( -o. 
r. Whitehead, [19311 1 (3i. .5.58; 106 

L. .T. Ch. J17; 111 L. T, 636; [1920-30J 

B. A C, n. 276. 


I 8045. Add. Annotations : — ^Dlstd. Aylott v. West 
Ilam Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 533. Refd. Dennerloy v, Brest wich 

U. D. 0, (1929), 141 L. T. 602 ; Royal Trust 
Co. V, A.-O. for Alberta (1929), 40 T. L. R. 25. 

8126. Add. Annotation : — As to (2) Refd. Cotter 

V. National Union of Seamen [1929] Ch. 58. 

8129. Add. A tnioUilions : t/enm/////, Refd. British 

Insulated Ar H<‘lshy (5d»Ies r. Atherlon, 
[19261 A. C. 20.5; hV Coloinb A: Boit(‘r 
(V>.’s Arbitration (1031). Il l B. T. 683. 

8176. Add. Annotation . -Refd. British Insulated 
Melsby Cables i;. Atherton, [1 926] A. C. 206. 
8225. Add, Annotations : — Consd. Hartland v. Dig- 
gin(‘s (1024), 41 T. L. B. 13). Refd. Micliel- 
luvm's 'JVustees v. \. II. Comrs., Miclu^liani 
(J^nly) Kxors. v, 1. B. (’oinrs. (1930), Ml 
L. T. 163. 

8248* Add. Annotaiion : — Refd. British Insulated 
& Helsby Cables v. Atherton, [1 926] A. C. 205. 

8246. Add. Annotation : — Refd. Morris v. Harris, 
[1927] A. C. 252. 

8302. Add. Annotation : — Dlstd. Garrard v. James, 
[1925] Ch. 616. 

8339. Add. ArmolaiUm Apld. ]te Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203. 

8361. Add. Annotaiion -Refd. Kreditbank Cassel 
G. in. b. H. V. Schenkers, [1026] 2 K. B. 460. 

8365. Add. Annotation -Consd. Garrard v. James, 
[1925] Ch. 616. 

8366. Add. Annotation Refd. Liggett (Liver- 
I)ool) V. Barclays Bank, [1928] 1 K. B. 48. 


PART VII. SECT. 2. SUB-SECT. 2.— A. 

7668 1. *' Unreaistcred company *’ — 
Dene\mlent society .] — A co. & Its 
directors instituted & endowed a 
benevolent society, which was not 
registered under Friendly Societies 
Act, 1896, & made It a condition In 
the contract of employment of Itj* 
manaal labourers that they should be 
members of the society. In addition 
to income derived from the endow- 
ment fund, further income was pro- 
vided, in terms of the constitution, by 
the members paying small weekly sums 
to the society, which wore deducted 
from their wages, A; by the co. paying 
an equal amount. The members & 
their dependants were respectively 
entitled to sickness & doatti benefits. 
The management was vested in a com- 
mittee which was elected by the 
members in annual general meeting. 
The co.. having been bought up by a 
* r concern, went out of business, 
e works wore eventually closed 
down. A special meeting of the society 


was thereafter held, at which it was 
resolved to cc4iso r«5cclving contribu- 
tions & paying boucllts. Subsequently 
certain officers of the society presonted 
a petition for the winding up of the 
society as an “ unregistered oo.”:— 
Field : the society was not a “partner- 
ship, assocn., or oo.“ within Uos. Act, 
1908, I’art Vlll., s. 267, in respect 
that there was uo contractual relation 
between the members inter se, &, 
accordingly, that it could not be wound 
up under the Act as an “ uiu’egl.stcrod 
CO.” — lie Camsdonian Employkeh’ 
Brvkvolkn’t Society, 119281 S. C. 
633. -SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— D. 

7070 I. AssocialUm of less than seven 
members — At date of petition.] — Held : 
the ct. may under Cos. Act, s. 27 J, 
order tlie winding up of an unregistered 
CO. oven if It is corapose<l at the date 
of the appik^atlon for its winding up, 
of not more than 7 members . — fie 
INPIAN COMPANIES ACT, 1913 (1930), 

63 


1. h. K. 8 Han. 409.— IND. 

PART IX. SECT. 8, SUB-SECT. 5.— B. 

b I. Necessity for.} — Where the 

directors of a railway co. at one meeting 
made several coils, payable at intorvals 
of two months from each other : — field : 
bad, for the calls cannot be made at less 
Intervals than two months : & a 

stockholder who bad paid the first 
call thus mode, & then transferred his 
shares, was not responsible for the 
subsequent calls thus illegally made. — 
Moore v. McLaren (1862), 11 C. P. 
634.— CAN. 

b U. Uou) calcvlated.] — Where 

calls on stock were to l»e made “ at 
periods of not less than three months' 
interval," &. one call was made payable 
on Aug. 10, & another on Nov. 10 ; — 
field: an interval of three months 
had not elapsed between the two calls, 
8c that tbe second call was therefore 
bad. — Stapaoona Fire & Life In- 
RURANCB Co. V . Maoebneib (1878), 29 
C. P. 10.— CAN. 



CasM 8889— €B27a. EmLisH AKs Empibe Digest Supplement. 


8889. Add. Annotation : — Aa to (1) Apld. Garrard 
V. James, [1925] Ch. 616. 

8412a, .] — Re Mhrsey By. Co., Gibbs 

V. Mbesby By. Co. (1896), 11 T. L. B. 390. 

8444a. .] — A receiver & manager was 

appointed of the iindertalcing of a tram- 
ways CO. — ^Babtlett V. West Mbtropolitak 
Tramways Co., [1893] 3 Ch. 437 ; 63 L. J. Ch. 
208 ; 69 L. T. 660. 


Annotation : — ^DbtcL Marshall v. South StalEordshire Tram 
Oo., [1895] 2 Oh. 36. 

8481a. Priority In winding-up — Validity.] — 

WlNDBRMEBB DISTRICT CtAS & WATER CO. 
V, Whitehead, No. 7953a, ante, 

8481b. Condition restricting rights of preference 
shareholders — Limitation to repayment out 
of surplus assets paid up on share — Validity.] 

— Windermere District Gas & Water Co. 
V, Whitehead, No. 7953a, ayde. 


Part XII. — Foreign Companies 


8510. Add, Annotations : — ^Refd. Swedish Central 
By. v. Thompson, [1924] 2 K. B. 265 ; A.-G. 
V. Belilios, [1928] 1 K. B. 798. 

8612, Add. Annotation : — ^Refd. Employers’ 

liiability Assce. v, Sedgwick Collins (1926), 
96 L. J . K. B. 1016. 

8514. Add, Annotation: — Refd. Gilbert v, Gilbert 
& Bougher (1927), 96 L. J. P. 137. 

8520. Add, Annotation: — Refd. Midland Bank v. 
I. K. Oomrs., [1927] 2 K. B. 466. 

8523. For the portion of the paragraph in the 
original volume commencing with “ Held : ” 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of the Soviet Got t., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank ; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pltf. — BUSSIAN C0M3tERCTAL & INDUSTRIAL 
Bank v, OoMPioni d’Esgompte de Mul- 
HOUSB, [1925] A. C. 112 ; 93 L. J, K, B. 1098 ; 
182 L. T. 99 ; 40 T. L. B. 837 ; 68 Sol. Jo. 
841, H. L. 

Annotations: — As to (1) Apld. Employers’ Liability Assoe. 
V. Sedgwick Ooniufl (1926). 95 L. J. K. B. 1015. As to 
(2) Folid. Baiiquo Intornatioiialo do Commerce do Petro* 
grad V. OoiiRassow, [19251 A. C. 150. Gonad. The Jupitor 
(No. 2). [1026J P. C9 ; The Jupiter (No. 3) (1927), 137 L. T. 
333. Distd. Page v. Scottish Insce. Corpn. (1929), 98 
L. J. K. B. 308. 

8524. For the paragraph in the original volume 
substitute the following paragraph ; — 


J — ^ Bussian bank having a head 

office Lq Petro^ad & a branch in Paris had, 
through its Paris branch, a series of dnancial 
transactions with a customer as the result 
of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 
brought an action in the name of the bank 
against the customer to recover the amount 
of the debt. Deft, pleaded that by virtue 
of the nationalisation of the Bussian banks 
under decrees of the Soviet Govt. pltf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank t — Held : 
the case was governed by Russian Commercial 
tSs Indvetrial Bank v. Comptoir d'Escompie de 
Mulhouse^ No. 8523, ante^ & the defence 
failed. — ^Banqub Internationalj3 de Com- 
merce DE Pbtroguad V, Goukassow, [1925] 
A. 0. 160 ; 93 L. J. K. B. 1084 ; 132 L. T. 
116; 40 T. L. B. 837; 68 Sol. Jo. 841. 
H. L. 

AmhoMiun .'--'RM. The Jupiter (No. 3) (1927), 137 L. T. 

333. 

g527a. Whether company In existence.] 

— ^A Bussian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accej^t service 
of process on its bchall. By a series of 
decrees passed in 1918 tlie Soviet Govt, 
purported to put all insurance cos. in Kussia 
mto liquidation & to appropriate their pro- 
perty. In the spring of 1923 C. sent a notice 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 


PART X. SECT. 6. 

■b. KJJect of Act respecting Capacity 
of Companies, 1917 (o. 12).] — The above 
Act doalM only with the capacity of oob. 
to exerolRO their powers, Sc does not 
enlarge the powers thomselvee . — fie 
North Western Trust Co., Ex p. 
Pure On. Co.. Ltd. (Man.), [10201 1 
1). L. R 689 : [1026] 1 W. W. R. 426 ; 
85 Man. L. R. 433.— CAN. 


affecting the holding of land by corpus. 
— Be New York Life Insuraj^^ok Co. 
(1024), 65 O. L. R. 408.— CAN. 
q (p. 1200) i. Burden of 

S roof of statsis to carry on business .] — 
A Salle Extension UNivBRsiTr v. 
Freeman (Man.), 11926J 3 W. W. R. 
474.— CAN. 

0 . (p. 1202). Add •• revsd. 66 S. C. R. 
539 .’^ 


' PART XII. SECT. 4. 
t, (top of p. 1200). Road now **w.” 

w (p. 1200) i. Company holding 

no licence in tnorfmain. H- An Insurance 
00 ., incorporated in a forolgn State Sc 
holding no Hoenoe under Ontario 
Mortmain Sc Charitable Uses Act, but 
registered as authorised to do business 
In Ontario, applied to be registered as 
the transrereo of a charge upon laud ; — 
Held : the oo. was entitled to be 
registorod without any qualtffeatiou 
as to proceedings that might be taken 
under that Act or any other Aot 


PART XII. SECT. 5. 

so. General rule .] — In the absence of 
evidence of the law of the foreign state 
in (luestlon, the el. cannot hold that a 
doctrine of English law applicable to a 
oo. incorporated under local statutes 
applies to a co. liicorpomtcd imder a 
foreign statute. — CL /\kk r. Thomas .1. 
Caytkk STirmos Tnoouidrateu, 
11930] 3 W. W. R. S9 ; 4 D. L. It. 1038. 
-CAN. 

PART Xll. SECT. 8, SUB-SECT. 1. 

• 1. — .1 — ^A winding-up 

64 


order by a dJanadlan ot. in the matter 
of a Scotch CO. doing businosa in 
Canada, Sc havi^ assets Sc owing debts 
in Canada, wbiob order was made on 
the petition of a Canadian creditor, 
with the consent of the liquidator 
prevlouBly appointed br the ot. in 
Scotland, as ancillary to the windlng-np 
proceedings there : — Held : a valid 
order . — Re Scottish Canadian 
Asbestos Co., Aixrn v, Hanson 
(1890), 18 S. C. R. 667.— 


e ii, ,) — Where a 

winding-up order had been made in 
England against an English oo. prior 
to the making of a Canadian winding- 
up order ; — Held : a double liquida- 
tion should bo avoided, by t>r6ating the 
duties of the Chadian liquidator as 
ancillary to the English winding-up 
pi-ooeedlngs . — Be Na'honal Benefit 
assurance Co., Ltd., Pacipio Great 
Eastern Hr. Co.’s Case, [1927] 3 
D. L. R. 289 ; 11927] 2 W. W. R. 348 ; 
36 Man. L. R. 649.— CAN. 



VoL 4L-~Ckun]MUile8. Oases 8S27a— 888S. 


summer of the same year resps. brought au 
^ion against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them 4n respect of certain in- 
surance transactions. The writ was served 
upon O., who protested that he had no power 
to act for the co., & judgment was signed in 
default of appearance: — Held: U) at the 
date of the v^t the co. had not ceased to 
exist by virtue of the decrees of the Soviet 
Govt. ; (2) the service of the writ on 0. was 
valid ; (3) the co. by putting on the file the 
name of a person authorised to accept service 
of process on its behalf agreed to submit to 
the jurisdiction of the ct., &; it must be 
assumed that the Kussian Govt, would, 
according to the comity of nations, recognise 
the judgment as effective. — Employers* 


Liability Assurance Oorpn. v. Sedgwick 
Collins & Co., [1027] A, 0. 96 5 96 L. J. K. B, 
1016 ; ^2 T. L. R. 749 ; nom. Sedgwick 
O oiiLiNs & Co., IA:d. V. Bossia Insurance 
Co. OF Petbograd, 136 L. T. 72, H. L. ; 
affq, S.C. svib nom, Sedgwick Collins & Co. 
V, Bossia Insurance Co. of Petbograd, 
[1926] 1 K. B. 1, C. A. 


AnnotcUionB: — As to (1) Befd. First Russian Insoe.v. London 
& Lancashire Insoe., [1928] Ch. 922. Aa to (3) ” 

SabaUor v. Trading Co., [1927] 1 Ch. 495. OtmerdUy, ‘ 

The Jupiter (No. T) (1927), 137 L. T. 333. 


8542. Add, Annotation: — Refd. Sedgwick Collins 
V, Bossia Insce. of Petrograd, [1920] 1 K. B. 1. 


8543. Add, Annotation : — Refd. Sedgwick Collins 
V, Bossia Insce. of Petrograd (1925), 133 
L. T. 808. 


Part XIII. — Illegal Companies. 


8571. Add, Annotations : — Refd. Re Prevost, 
Lloyds Bank Barclays Bank, [1930] 2 Oh. 
383 ; R. V. liegisirar of Joint Stock t\>in- 
panies, Hx p. More, [1931 J 2 K. B. 197. 

8574a. Company selling Irish lottery tickets.] 

— A CO. was formed in England for the side 
there of tickets & chances in the Irish lottery : 
— Held : the object of the co. was unlawful, 
&; the Registrar of Joint Stock Cos. was right 
in refusing to regi.step the co. — R. v. Regih- 
TRAR OF Joint Stoi^k (V)MPANirs, Ex p. 
More, [1931] 2 K. B. 197 ; 100 L. J. K. B. 
638 ; 145 L. T. 522 ; 95 J. P. 137 ; 47 T. L. U. 
383 ; 29 L. C. R. 452, C. A. 

8576a. .]— Harvey v, Collett (ISRi', 16 

Sim. 332 ; 4 Ry. & Can. Cas. .387 ; 15 
L. J. Oh. 376 ; 10 Jur. 603 ; 60 E. R. 646. 


J nno/ahon :~RoId. Slowart v, Austin (18G0), 3G L, J. Ch. 
1G2. 

8581a. Action against treasurer & secretary 

— Illegality will not prevent account.] — 

Greenberg v. Cooferstbin, No. 272a, ante. 

8582. Add, Annotation : — Refd. Greenberg v . 
Cooperstein. [1926] Ch. 657. 

3583. Add, Annotation : - field* Greenberg v, 
Cooperstein, [1926] Ch. 657. 

8587. Adid, Annotations : — Refd. Cornish Mutual 
Assce. V, I. B. Comrs., [1926] A. 0. 281; 
Greenberg v. Cooperstein, [1920] Ch. 667 ; 
Thomas v. Evans, Jones v, South-West 
Jjancashirc Coal Owners* Assocn. (1026), 135 
L. T. 073. 


8595a. Name of member omitted from 

memorial of names of members-^Oeed not 
executed.] — Scott v, Berkeley (1847), 3 
C. B. 926 ; 6 By. & Can. Cas. 61 ; 16 L, J. 
C. P. 107 ; 8 L. T. O. S. 389 ; 11 Jur. 242 ; 
136 E. B. 371. 

Annoiationa : — Refd. Portal u. Emraens (1876), 1 C. P. D, 
201 ; Kipling v. Todd (1878), 3 O. P. D. 350 ; lie South 
London Fish Market Ck)., Pllmfioll’e Case (1888), 1 Meg, 92. 


,] — Buowne V, liONDoN Necro- 
polis & National Mausoleum Co. (1867), 
6 W. R. 188. 


8633. Add, Annotations: — Consd. Liggett (Liver- 
pool) r. Barclays Bank (1927), 137 L. T. 413. 
Refd. Liggett (Liverpool) v. Barclays Bank, 
[1928] 1 K. B. 48. 


Part XIV. — Companies under Private Acts 

8621a. 


PART XIV. SECT. 2, SUB-SECT. 8. 

•d. SiiJtacription books — CondiHona aa to ,] — Marmora Foundry Co, v. Murnby (1850), 1 0. 1'. 29. — CAN. 
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Td. XL Cun U— Wn. 


COMMONS AND RIGHTS OF COMMON. 

Note. — ^A s to commous &; righte of common after 1^5, see Law of Property Act, 1925 (c. 20), 

88. 193, 194. 


Part li. — Different Kinds of Rights of Common. 


IB. Add. Annotation: — As /o (1) Refd. Stoney v. 
Eastbourne R. C. 4&; Devonshire (1926), 95 
L. J. Ch. 312. 


Part V. — Right 

828. Add. Annotaiion : — Consd. Hodgson r. Mc- 
Ooagh (1923), 93 L. ,T. Ch. 339. 

323a. In demesne land — Is warren In gross.] 

— Deft., lord of the manor of B., claimed 
sporting riglv's over pltfs.' freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor gp*anted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user ; — TIM : the grant to J. 
in 1301 was of a franchise in gross, & even if 
not in gross, it would have x^eased by .T.*8 
subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the* 
franchise upon the occasion of that aliena- 
tion ; there was therefore no title in deft, 
by the grant of the manor, & thoKi wm no 


226. Add. Annotation : — Asia (2) Refd. Hodgson v. 
McCroagh (1923), 92 L. .T. Ch. 426. 


of Free Warren. 

evidence supporting liis claim by prescription 
to the presumption of a lost grant. — H odoson 
y. McCnKAOU (1923), 93 L. J. Ch. 339; 131 
L. T. 340 ; 40 T, L. K. 10 ; 08 Sol. Jb. 58, 
a A. 

329. Add. Annotation ; -'Rofd. Hodgson v. Mc- 
Creagh (1923), 93 L. .1. Ch. 339. 

347. Add. Annotation : -Consd. Hodgson v. Mc- 
Croagh (1923), 93 h. .1. Ch. 330. 

347a. Alienation reserving franchise of free warren.] 

— Hodgson v, MoCiiwagu, No. 323a, ante. 

349a. By alienation of soli — Although soli 

reacquired.] — 11. v. Smirv.and (1314), Y. 13. 
G & 7 Edw. 2, Vni. He!. Soc. (Vol. HI., 
Eyre of Kent) 181. 


Part VI. — Creation and Proof of Rights of Common. 

452. Add. Annotaiion : — Refd. Green v. Matthcjvvs i%Oo, (I93()), L. It. 296. 


Part XIII. — Inclosure of Commons and Common Fields. 


884. Add. .4 mio/nfhm . -—Refd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

886 . Add. Annotation : — Refd. Back v. Daniels, 
[1925] 1 K. B. 626. 

893. Add. Annotations : — As to (4) Refd. Consett 
Industrial & Provident Soc, v. Consett Iron 
Co., [1922] 2 Ch. 136. As to (6j Refd. Consett 
Industrial & Provident Soc. v, Consett Iron ' 
Co., [1922] 2 Ch. 136. 

899. Add. Annotation : — As to (1) Consd. Consett 
Industrial A; Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 136. 

900. Add. Annotation : — Consd. Consett Industrial 
A Provident Soc. v. Consett Iron Co., [1922] ! 

2 Ch. 136. j 

901. Add. Citation :--[1922J 2 Ch. 187, n. i 

Add. Annotation: — Foild. Consett Indus- | 
trial A Provident Soc. v. Consett Iron Co., j 
[1922] 2 Oh. 136. I 

90S. For the paragraph in the original volume I 
substitute the following paragraph : — 1 

1 . 


— — .] — By the Lanchester 

Inclosure Act, 1773, the moors A commons 
of the manor of Lanchestcir, Durham, were 
flivided A allotted. The Act provided that 
the lord of the manor A his assigns should 
Jiave, hold A enjoy all mines A minerals 
within A under the xdlotinonts, with full A 
free liberty of searching for, draining, winning 
A working the mines A minerals by any ways 
or means then in use or thereafter to be 
invented as fully A freely os he might or 
could have had, held, used A enjoyed the 
same in case that Act had not been made 
without paying any damages or making any 
satisfaction for so doing ; A also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottees whose allot- 
ments were damnified by the exercise of the 
lord’s raining rights, A that any deficiency 
should be m^e up by means of a rate levied 
upon all the allottees : — Held: (1) the case 
was governed by the decision of the Ot. of 



Ap|>eal in VonseU Walemorka Co, r. BlUon,^ 
No. 001, anie, which was a decision on the 
identical question adslilg 0 ^ 

^ of the same Act k t|i the aaiiae cijcumetiaiteefl, 
& although the reeeoninir u^n which that 
decision waa founded had been dieapnxoved 
of by the House of lords in BuMerknoutU 
Colliery Co, v* Bishop AucHand Industrial 
Co,f No. OO^t paof^ the decision itself had not 
been ovemxlea Sb was therefore binding upon 
the ct., A defts. had a right to worktheninies 
so as to let down the surface dE the land 
without paying damages or making any 
compensation to pltfs. ; (2) (YouNosa, Ir.J«) 
the decision at which the Ot. Appeid had 
felt itself compelled to arrive in deference to 
authority binding upon it might quite well 
have been reached on the constriction of the 
Act itself apart altogether from the decidon 
by which it was bound. — Oonsbtt Ikdps- 
TRiAL & Provxdbnt SoomTY, lm>. V. 
OoNSBTT Iron Oo., [1922] 2 Oh, 136 5 91 
Jm J, Ct. 680 ; 127 L. T, 383 ; 33 T. L. R. 
58i ; 66 Sol. Jo. 452, 0. A. 

906. Add, Annolalion : — Consd. Oonsett Indus- 
trial dc Provident Soc. v, Oonsett Iron Oo., 
[1922] 2 Oh. 135. 

WS, Add, Annotaiion: — Consd. Oonsett Indus* ^ 
. trial A Provident Soc. v, Oonsett Iron Oo., 
[1922] 2 Oh. 136. 


999. Add* AjmoleMtmB fo (2) Oohtd. Oonseit 
Industrial ds Provideht Sod. v. dpnsett Iron 
Oo^ £1922] 2 (3) Consd. 

Oonsett iMuirtrial A I^vident Soc. V. 
Oonsett Iron'^Oo., [1922} 2 185. 

911« Add, Annoitddon s^Ao fo (2) Consd. Oondett 
Industrial A Provident Soo. v. Oonsett Iron 
Co., [1922] 2 Oh. 136. 

918. Add. Annotation .*-^Rsfd* Taylor v. British 
Legal Life Ai^e., [1925] Oh. 895. 

289a. As to lsnosi4^ower to dlreot malntenanee.] . 
— Notwithstanding the omission from In* 
closure Act, 1836 (c. 115)* of an express power 
for the oomxs. to direct ine repair A mainten- 
ance of fences, the erection ot which by the 
respective allottees of land that Act empowers 
them to direct, such a power is neVeitheloss 
conferred upon them by the Act by implica- 
tion.— Garnett V. Pratt, [1926] Oh. 897 ; 
96 L. J. Oh. 453 ; 186 L. T. 471 ; 70 Sol. Jo. 
736. 

942a. Trespass — Power to maintain — Interference 
with stake.] — Driver v. Soipson (1818), 8 
Taunt. 614, n. ; 2 Moore, 0. P. 682, n. ; 129 
B. B. 623 

AntuOaHon Distd. Newcadile -v. Clark (1818), 2 Moore, 

‘ C. P. 888. 

1028. Add, AnnoiaHcn : — As to (1) Retd. Oonsett 
Industrial ds Provident Soc. v, Oonsett Iron 
I Oo.. [1922] 2 Oh. 136. 


Part XIV. — Regulation of Commons. 

1089. After this case add “ Injunction to | prior conveyance.] — See Injunction, Vol. 

restrain promotion— Scheme Inconsistent with j XXVIII., pp. 469, 470, No. 789.^’ 



CS&869 ■ 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part I. — Compulsory' Powers over Land. 

; — As to (2) DIstd. Birkdale v. Harvey, [1929] 1 Oh. 080 ; Farnworth v. 

District Hleotric Supply Co. v, Southport Manchester Oorpu.i [19^] 1 K. B. 638. 

Corparw [1926] A. 0. 356. Held. York Corpn. 

t>. Leetham, [1924] 1 Ch. 667. 19 . Annoteiton Rsfd* R. v. Electricity 

7. Add, Annotaiiofis : — As to (3) Retd. Bourne- Cbmrs., Esop, London Electricity Joint Oom- 
mouth-Swanage Motor Road A Perry Oo. mittee Oo., il924] 1 K. B. 171. 


Part II. — Conditions attached to the Powers. 


28. 

66i 

62a. 


67. 

88 . 

21 . 

98. 


Add, Annotations: — As to (2) Oonsd. Rocking- 
ham Sisters of Charity v, H., [1922] 2 A. 0. 
316. Refd. Manchester Ciorpn. v. Pamworth 
(1929), 46 T. L. R. 86. 

Add, Annotation : — Refd. S. E. By. v. 
Cooper, [1924 • 1 Oh. 211. 

— — •] — The Board of the Railway Comrs. 
for Canada made an order directing a railway 
CO. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under tne railway 
instead of crossing it on the level, dt ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board: — Held:- 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 

Act, R.^S. 0., 1906 (c. 143), for tLe f urposo 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
tbe municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as tbe general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
orlgintal fdan Sl provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the confirtimction was to be made. — 
Boiakd V, Canadian National Ry. Oo., 
[1927] A. 0. 198 ; 96 L. J. P. O. 209 ; 136 
L. T. 197, P. O. 

Add* Annotation Refd. Pamworth v, Man- 
chester Corpn., [1929] 1 K. B. 633. 

Add. Annotations : — Rsfd. Boumemouth- 
Swanage Motor Road de Perry Oo. v. Harvey. 
[1929] 1 Ch. 686 ; Pamworth v, Manchester 
Corpn., [1929] 1 K. B. 583. 

Add, Annotations : — ^Refd* Conron v. L. 0. C., 
[1922] 2 Oh. 288 ; Roberts t. Hopwood, [1926] 
A. O. 678. 

Add* AnnotaUon : — ^Refd. Conron v* L. C« 0., 
[1922] 2 Oh. 288. 


99a. Subway.] — Boland v, Canadian 

National Ry. Co., No. 62a, ante. 

109. Add* Annotation : — As to (1) Refd. Conron v, 
L. C. 0., [1922] 2 Oh. 283. 

110. Add* Annotation : — ^Refd. Conron v* L. C. 0., 
[1922] 2 Oh. 283. 

111. Add* Annotation : — As to (1) Refd. Conron r. 
li. 0. 0.. [1922] 2 Oh. 283. 

114. Add* Annotation : — Refd. Conion v* L, 0* C,, 
[1922] 2 Oh. 283. 

116. Add* Annotation : Sydney Municipal 

Council V. Campbell, [1925] A. 0. 388. 

116a. Land not bon& fide Intended to be taken 

for purpose.] — Applts. had statutory power 
to acquire oompu&rUy land required for the 
purpose of making or extending streets, also 
land required for “ carrying out improve- 
ments in or remodelling any portion of the 
city.^* In connection %nth the extension of a 
street, they resolved to acquire reaps.' land 
for the latter purpose. They had previously 
been restraint from acquiring the land for 
the extension, on the ground that it was not 
really required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, dD e^denoe as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 
previoxisly decided upon, rather than con- 
sidering whether reaps.' land was required 
for improving or remodelling : — Held : the 
evidence sustained the lower ct.'s conclusion 
of fact that applts. wore exorcising their 
powers for a puri>ose differing from those 
specified by tbe statute, Sn they had rightly 
been restndned from acquiring respB.* land. — 
Sydwby Municipal Council v. Oami»bell, 
[1926] A. 0. 388 ; 133 L. T. 63 ; sub nom* 
Sydney Municipal Council v. Campbell, 
Same v* Hughes Motob Sekvioe, Ltd., 94 
L. J. P. O. 65. P. C. 


PART II. 6SCT. 8, 8Ufi-8E0T. S. 
•a. Land in use ** otherwise for 
more comoeateiU oceupation *' ofbuUeHsta 
— Mtmidpal Ad* s* S26.>— ^StraBHX 
Distmior OoEPx. v. OAnm (1880), 
or D. L. B. 7S4 ; 28 B. O. R. 821.— 
CAM. 


m i. >— Pubiie Works Ad, 
n* A* B* €*, 1011 ifi, 
ofadOrad by Hiniiisr orPume Works.l 
— A oontiaot liiaae by the Miiilster fox 
the puiTGiiaM of land tor « pubuo pur- 


pose does not bind tilM Crown unless 
the aoqnisitlon ol tbe Ibud has been 
snthoiised by an Order in OonnoU, 
or a reeoinUon fn Counoi) amoantlng 
to an order, even If tbo oontraot Is 
sealed with the seal of the Dopariroent. 
— Maoxat V* A.-0. FOK Bnirum 
OoUACBtA, (1222} I JL C. #67.— CAN. 


Bi tt. — Expropriation Ad, 1208 
ie* 143) — XHsermon of Afiaisiflr,)— A» 
to the propriety St necessity of expro- 
priatloa tbe Mrafster is the sole jodge 



8c the ot. baa no Jorladictiou to inter- 
fere with his dlsoroUon. — H. V. 1MJ*I»1AL 
Bank of Canada, (1923] 3 D. L. R. 
346.— CAN. 

PAftT 11. SECrr. 3, 8UB-8ECT. 3.- 
B. (a). 

sb. Xofuf taken for building Toronto 
riodari — What Ad amAtedble.y-- 
Canadian National kt. Co. v. 
Tohonto ISON Wonics, (1230J Exrit. 
C. B. 188.— CAN, 



Omh Erqui^ AiilX) BiimE BidxsT Suppi.^mbkI'. 


yihBihw land required — ^Rlght of -local 
authority to deoide.}--A local authority wbidi 
has acquired laud under its statutory powers 
must, acting in good faith, be the solo judge, 
under either Public Health Act, 1875 (c. 65), 
s, 176, or Public Health Acts Amendment 
Act, 1907 (c. 63), 8. 95, of whether the land is 
“ not required ” or “ not required for the 
purposes for which it has been acquired.*^ — 
A.-G. V, Manchestbe Coepn., [1913] 1 Oh. 
264 ; 100 L. J. Oh. 33 ; 144 L. T. 112. 

120. Add, Annotation : — ^Refd. Oonron v, L. 0. O., 
[1922] 2 Oh. 283. 

129. Add, Annotation : — Reid. Manchester Oorpn. 
V, Pamworth (1029), 40 T. L. R. 85. 

188a. For pleasure gardens Si street widening 

— Part used for pleasure garden — May be 
subsequently used for street widening.] — ^A 
local authority bought land in 1890 for the 
purposes of : (1 ) street widening ; (2) making 
now streets ; (3) providing public walks & 
pleasure gallons. The land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts. A 
plan & specincations were submitted to the 
Local Government Board, Sc subsequently 
the scheme was carried out in accordance 
with the plan & specifications. The pleasure 
. gardens wore surrounded by railings, & were 
not dedicated or open to the public. In 
1927 the local authority resolved to utilise one 
* of the pleasure grounds for the purpose of 
street widening & providi ig a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
Sc an action was brought to restrain the local 
authority from carrying out their i*osolution : 


— Hdd; as one of the purx>oso8 for which 
the land was acquired was street wideningf 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose. — A.-G. v, Sunderland Coepn., 
[1929] 2 Ch. 430 ; 45 T. L. R. 618 ; 93 
J. P. Jo. 480 ; affd„ [1930] 1 Ch. 168, C. A. 

184. Add, Annotation: — Gonsd. A.-G. v. Sunder- 
land Corpn. (1929), 142 L. T. 61. 

185. Add. Annotations: — As to (l)Distd. A.-G. v, 
Sunderland Corpn. (1929), 46 T. L. R, 10. 
As to (2) Consd. A.-G. v. Manchester Corpn., 
[1931] 1 Ch. 264. 

186. Add. Annotation : — Dlstd. A.-G. v, Sunderland 
Corpn. (1929), 40 T. L. R. 10. 

189. Add. Annotations : — As to {\) Dlstd. S. E. Ry. 
V. Cooper, [1924] I Ch. 211. Consd. Birkdalo 
District Electric Supply Co. v. Southport 
Corpn., [1026] A. 0. 356. Refd. York Corpn. 
V. Leetham, [1924] 1 Ch. 667. 

140. Add. Annotation: — Generally ^ Refd. Aldridge 
u. Wright, [1920] 2 K. B. 117. 

142. Add. Annotations : — Consd. Birkdale District 
Electric Supply Co. v, Southport Corpn., 
[1920] A. O. 356. Refd. S. E. Ry. ' v. 

, Cooper, [1921] I Ch. 211. 

143. Add. Annotaliona : — Consd. S. E. Ry. v. 
Cooper, [1924] I Ch. 211. Refd. York 
Corpn. V, t/cothara, [1924] 1 Ch. 657 ; Birk- 
dale District Electric Supply Co. v. South- 
port Corpn., [1020] A. C. 355, 

145. Add. Annotation: — Refd. Birkdalo District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. C. 356. 

146. Add. Annotation : — As to (4) Refd. S. E. Ry. 
V. Cooper, [1924] 1 Ch. 211. 


Part III. — Principles of the Law of Compensation. 


168. Add, Annotation : — Refd. Peech v. Best 
(1930), 99 L. J . K. B. 537. 

156. Add, Annotation : — ^Refd. Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1031] 
1 Oh. 274. 

165a* Right to erect electric advertisement 

sign.] — The lessees of a hotel entered into 
two contracts with a firm of advertising 
agents, under the terms of which the latter 
were entitled to erect and exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illiuninated advertisements* An electric sign 
was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, A, ultimately, 
having acquired the reversion to the lessees* 
term, took possession, closed the hotel, & 


began to demolish it. The electric sign was 
removed by arrangement with the advertising 
agents, who subsequently commenced an 
action against the lessees t^> recover damages 
for breach of the two contracts ; — Held : 
the local authority had acquired defts.* 
interest in the premises by compulsion ; 
the two contracts did not confer upon pltfs. 
any proprietary interest or estate in the 
hotel ; as it could not bo said that both 
parties to those contracts had made their 
baigain upon the footing that if the local 
authority exercised their powers & took the 
hotel the contracts were to be discharged, 
there must bo a declaration that defts were 
liable to pltfs. for damages for breach of those 
contracts. — ^Walton Harvey, Ltd. v. 
Walker A; Homfrays, Ltd., [1931] 1 Ch, 
274 ; 144 L. T. 331 ; 29 L. G. R. 241, O. A. 


PART II. SECT. 3, SUB-SECT. 4. 

119 li. To construct tunnel 

under — A oo. Incorporated for 

the purpose of oonetructing a tunnel 
imder a rlTor desired to expropriate a 
parallolopldedon beneath the surface : 
— Held : what the oo. desired to take 
was not a mere easement, but a here- 
ditament Sc It had power under Its 
Aot of inoozpotatlon to do so . — He 
Koioun Sc Djbtboit Sc Windsor 
Subway Op., 119S0J 4 D, L. R. 10 j 
37 C. It. 0. 4 ; ^66 O, L. R. 898 ; 

J19311 3 D. li. R. 387 ; S. O. R 693.— 


PART III. SECT. 1, SUB-SECT. 2.— A. 

140 li. SubsequetU conveyemee 

unreffistered ,} — If a municipal oorpn. 
takes expropriation proceedinipi for a 
highway under Municipal Act, s. 809, 
6c compensation is awarded to the 
registered owner, the municipal oorpn. 
cannot refuse payment to Iho registered 
owner on the ground that after filing 
his olahn he executed a oonvoTance 
which remains iiuregistored. — N obtb 

COWIOBAN (JORPN. V, OORK-LANOTON, 
1193 M 9 W. W. £L 484.— CAN. 

149 m. Unless right to com- 

4 


pensation reserved by gfcndor,] — He 
OoDViujB (1907). 6 W. L. R. 140; 
1(5 Man. L. R. 426.— CAN. 

o 1. Jfier expropriedUm ,] — The 

Crown expropriated the right to flood 
property wbioh belonged to V., who 
subsequently sold to U. together with 
V/B r%ht to recover the compensation 
from the Crov^n for oil damages caused 
by flooding Si expropriation : — Held : 
H. was entitled to recover oompensa- 
tion fordaniagos to hisjaud Uy ttoodliig. 
jk by the expropriation of the easement 
to llood. — H. V, Uyb (1991), 91 Exob. 
C. R. 70.— CAN. 



Vd. ZL— Compdboiy Pnralum Oaie 180. 


160 . 


Add. Citaiion : — svb nom. B. v. Midland, i5Tc. 
By. OOm Ex, p. Bbown, 8 B. & S. 456. 


Add. AntiokUitm : — S. B. By. 
Cooper, [1924] 1 Oh. 211. 


PART Ifl. 8B0T. 1, SUB-SECT. 8. —A. 

156 U. .] — lie Scott & Obhawi 

Town (1922), 52 O. h. E. 501.~OAH. 

156 III. .] — ^The right to receive 

compensation for land taken depends 
Qpon the statute or order which 
authoriseB the taking, 8c upon the 
terms of such statute or order ulll 
depend the basis upon whloii the oom- 
ponsation is to be usseHsod . — He 
Powell 8c Toron’to Corpn., [1926) 2 
D. L. E. 796 ; 66 O. L. R. 541. —CAN. 

156 iv. .) — He Power Commis- 
sion Aor (Sask.), [1930] 1 D. L. 11. 
900.— CAN. 

f (p. 124) i. .) — Where 

a countr corpn. expropriated certain 
toll roads : — aeld : the value to the 
owner Sc not to the taker was tho basis 
upon which the compensation should 
be awarded. Sc while the roads had 
become a burden instead of a beneht 
to tholr owners, they weie entitled 
to bo paid for tho physical assets they 
possessed — road material in plaoo. 
bridges, culverts, ditches Sc parts of 
roads owned in foe . — He Ottawa & 
Olodcrster Road Co. & County 
OP Carleton (1921). 69 D. L. R. 480 ; 
51 O. L. R. 407.— CAN. 

f (p. 124) ii. .1—He 

New Brunswick Pover Commission 
Sc Inglewood Pulp Sc Paper Co. 
(N. B.), [19271 3 D. h. R. 967.— CAN. 

K (p. 124) i. Deft. 

derived its title to the lands expropri- 
ated under a grant from tho Crown 
subject to two conditions : (a) that 
the buUdlng now being or lately erected 
by deft, on said lands be such as would 
be suitable for exhibition purjjoses Sc 
available at all times for tho same, 
& (b) that certain water pipes on the 
lauds should bo diverted and rclald 
outside the area of said building: — 
Held : as property may under certain 
ciroumstancos have a specially high 
value to the owner over & above its 
market value. Sc as it is tho value to 
the owner which the party expropriated 
is entitled to receive & as tho above 
mentioned conditions or servitudes 
would' be loss onerous to the owner 
than to any one else in the community, 
the market value of the property in 
(question was not tho proper criterion 
of the amount to be allowed him for 
the same. — II. v. Quebec Rkating 
Club, (1931] Ex. C. R. 10.3.— CAN. 

I (p. 1 24 ) i. Con/licling evidence.'] 

— R. V. Aiujiikr. [1925] 3 D. L. R. 
355 : [1025] S. O. R. 684.— CAN. 

1 (p. 121) ii. .]— Where the 

etidenoo of expert witnesses os to 
value Is oonilictlug. neither the 
a rbltrators nor tho ot. should endeavour 
to arrive ut tho true result by *' averag- 
ing of witnesses," or "splittiug the 
dlffcrouoo." — 7te Lennox Sc Toronto 
Hoard op Education (1026), 58 
O. L. R. 427.— CAN. 

1 (p. 124) 111. .It- W hile the 

" averaging of witnesses ” or “ splitting 
tho dllTerenoe " la am Improper way of 
roachtug an award, some dlsorotion & 
freedom may nevertheless be allowed 
the arbitrators ; they are bound to 
exercise their judlHal fonotions in 
dealing with tho ovldenoe. — Winnipeg 
r. (^008,(192713 D.L.R.1072: 119271 
2 W. W. B 614; 37 Man. L. R. 40.— 
CAN. 

4 1. .1 — Reddiab & 

San Crien e. Secretart of State for 
India in Council & Collector of 
Rangoon (1927). I. L. R. 6 Ran. 799.— 

INO. 

o (p. 125) L Equivalent in 

value iti owner, \ — Tho market valne of 
the land acquired is the price that the 
owner wililiig. Sc not obliged, to aell 
might reasonably expect from a willing 
purchaser. There is no dilforence 


between the term ** value to the owner ” 
os used In the Land Clauses Act, In 
England, & the expression ** market 
value '* as used in Land Acquisition 
Act, e. 23. — SWAKNA Manjuri Dabsi 
V, Secretary of State for India 
(1927), 1. L. II. 55 Calc. 994.— IND. 

k (p. 125) i. .1— Where 

by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially Sc are put to 
gieat trouble in moving, & the site 
so taken was most advantageous Sc 
it took several years of negotlatiim 
before they were able to find a new k 
suitable place for their operation, 
the ct. should add ten per cent, to the 
fair market value oi tho property 
taken, for contingent lossos Sc incon* 
venionoea, in fixing the coinponHation. 
— R. V. RoYAi. Nova Scotia Yacht 
Squadron (1921), 21 Exch. C. R. 100. 
—CAN. 

k (p. 125) 11. .1— 7fe 

Torrance Sc Province of Ontario, 
He Noble & Province of Ontario, 
He Pared ALE Boulevard. Ltd. & 
Province of Ontario, [192313 D. L. R. 
1130 ; 52 O. L. R. 325.— CAN. 

k (p. 125) III. .1— 

There U no foundation for the view 
Mjot tho ** allowance for disturbauoo ** 
usually added in awards to the value 
found Is arbitarlly fixod at ten per cent. ; 
an award of six per cent, may bo ample. 
— He Lennox & Toronto Board op 
Kduoation (192C), 58 O. L. R. 427. — 
CAN. 

k (p. 125) iv. .]— An 

" allowance for dlsturbaucc," 8c the 
amount thereof, st'crn to bo In tho 
discretion of tho arbitrators. — W innit 
PKO «. Cross, [192-7 1 3 D. L. H. 1072; 
[192TL 2 W. W. R. 644 ; 87 Man. L. K. 
40.— CAN. 

k (p. 125) V. .1 — II. 

i>. McP»iKRflOM (1914), 15 Kxch. O. 11. 
216 ; 20 iL L U. 988.— CAN. 

p (n. 12.6) 1. Not value 

according to quantity surrey .] — B. v, 
iMPEiMAL Hank op Canada. [1923] 
3 D. L. U. 346.— CAN. 

— Not “ value in 

. Held : the productive value of 

land, or the value of the land to its 
owner bascvl on tho income he is able 
to derive from Its use, is not Iho 
measure of compensation, for land 
expropriated, & la not material, exc.ept 
In so far as it tlirows light upon the 
market value. Value in use " Is to 
be repudiated as a test. — Dussault v. 
11.. [19291 Ex. C. U. 8.— CAN. 

p (p. 125) iil. Evidence of.] 

— Held : although under certain cir- 
cumstances the price paid for laud 
cannot properly be taken as the market 
value thereof, noverthejpss, where a 
careful purchaser, not obliged to buy, 
parts with bis money, without pressure 
or Inducement from tho owner, willing 
but not obliged to seD, Sc after carefully 
considering the matter, and more 
especially tho speolal advantages the 
land in question offered for the carrying 
on of the businoss ho proposed to stait, 
then the price so paid is cogent evi- 
dence of markGfc value. — 11. v, Berube, 
[1030] Ex. C. R. 218; [1931] 1 D. L. ll. 
686.— CAN. 

to. 'Talue of aaseis necessary 

lo overation of undertaMng.] — Toronto 
(City) Corpn. v, Toronto Railway 
Corpn.. J1925J A. 0.177; 94L.J.P.O. 
l3iL.T.401.— CAN. 

td. IVhere land of college taken 

for street — Vnder disputed agreement .] — 
9x. Michaelh Ooixeoe v. Toronto 
City Corpn., {I926J 2 D, L. Tl. 244 ; 
[19261 S. C. IL SIS; f^ving, 2% 
O. Vf. N. 474 ; varying, 26 O. W. N. 
418.— CAN, 

raltte for commercial pvr- 


p(p. 125) Ii. — 
use,”] — Tlel 


noses. 1— Where tho realdonoe A adjoin- 
ing oonsultliig rooms of o medical 
praotitioner were situated in a position 
which was more suitable for a business 
site than a medical practitioner's 
realdonoe, Sc compensation was assessed 
on tho basis of the value of tho land for 
a oommeroial purpose : — Held : the 
oorreot method of assosstng oomponsa- 
tlon had been adopted. — Q unbon v, 
Munioipal Tramways Trust, [19271 
S. A. 8. U. 270.— AUS. 

PART III. SECT. 1, SUB-SECT. 8.— B. 

u 1. .1— R. V, Kelly (1021), 63 

D. L. R. 402 : 21 £xoh. O. U. 205.— 
CAN. 

u 11, .1 — An owner of property 

is not entJtlod to claim some prospootl vo 
value of tho property remote in Its 
obaraotor Sc only reaflsabie upon tho 
expenditure of enormous sums ot 
money. — B. r. OoleMan, [1926] Exch. 
C. U. 121.— CAN. 


b (p. 126) I. 


flow estimate to 


be niade.y—lw dctormluiiig the market 
value of land oeii^rod under Ijand 
AoqulHition Act, 1894, tho value should 
be estimated with roforenee to tho 
most lucrative Sc advantageous manner 
in which the land might be used. 

The oneratlvo effect of the special 
adaptability of the land or Its future 
utility must be esUmatod not by Idle 
speculation or unpraotloal imaidnation, 
but by incident business considerations 
such OB would weigh with a purohasor 
Intending to buy the land in the 
open markot. — Maharajadmiraja Sir 
Uameshwau Sinob Bahadur v, Seoke- 
tary of state For India in Council 
(1929), I. L. R. 8 Pat. 793.— IND. 

n (p. 120)1. Electric light under- 

(aA-t/tfir.)— All clootrio light franchise 
was granted by applt. municipality to 
resp. 00 . for tho period of 50 years, 
subject to the prlvllogo of tho mmil- 
clpnllty to purchase tho *' undertaking, 
property Sc rights " of tlio co. at any 
lime at a price to be agreed on or. 
In default of agreement, found by 
arbitrators. Tho nnmicipallty oloctcd 
to oxorolso this privilege Sc an arbitra- 
tion ensued In which tho oo. was 
award wl 874,000 Sc the award stated 
that 836,000 thereof was the value of 
tho physical assets. Tho municipality, 
without complaining as to the amount 
awarded for the physical assets, 
objected to the alfowanoc of the 
balanci-, which was referred to in letters 
botwoou the solicitors as oorapensation 
for prospective profits : — IJctd : since 
the only right of the municipality was 
to take over, not merely the physical 
assets, but the undertaking os a whole. 
Irioludlug its piivilogoe, the appeal 
should bo dismissed. — Cumberland 
(City) v. Cumberland ELKontFo 
Light Co., Ltd., [1931] 2 W. W. H. 
377 ; 3 D. L. R. 70; ajfd: [1981] 4 
D. L. R. 469.— CAN. 

PART III. SECT. t. SUB-SECT. 3.-0. 

o I. .]— R. V, Lynch’s, Ltd. & 

COKZOUNO (1920), 20 Exch. O. K. 158. 
—CAN. 

o ii. .] — He New Brunswick 

Power Commission Sc Inoijewood 
P uiJ* & Paper Oo. (N. B.), [1927] 3 
D. L. R. 967.— CAN. 

ai. — .] — " Spe^dal value” 

refers to tlic present use of the land, & 
means Its uddcMl worth to tho owners 
for the actual & peculiar use to which 
it is being put Sc tor which it is specially 
fit ; while ** spfXiial adaptability 
refers to an apparent but future use to 
which the puiperty may bo put. — 
lie Canadian Steamship Lines, X/ii>. 
Sc Toronto Terminals Ry. Oo., 
[19301 8 D. L. R. 626; 36 C. R. 0. 
SOI ; 66 O. L. R. 494.— CAN. 
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IA9« Add, Annotations to (2) Retd* Swift e. 
Board of Trade, fl92&] A. O* 520 ; Swift v. 
Board of Trade, [1926] 2 E. B* 131. 

171* Add. AnruitaUon Swift v. Board of 

Trade, [1926] 2 K. B. 181. 

1S6« Add. Annoiaiion: — ^Refd. Glenboig Union 
Fireclay Oo. v. I. B. Oomrs. (1922), 12 Tax 
Oas. 427. 

187. Add, AnnotaHon : — As to (1) ApUI. Swift v. 

Board of Trade, [1926J 2 E. B. 181. 

197. Add. Annoiaiion : — As to (2) RefdL S. E. By. 
V. Oooper, [1024] 1 Oh. 211. 

218. Add. Annotation: — Consd. Boohlngham 
Sisters of Charity v. B., [1922] 2 A. 0. 815. 
216. Add. Annoiaiion: — As to (1) Apjld. Bockinff- 
ham Biston of Charity v. B., [1922] 2 A. U. 
316. 

218. Add. Annotation: — FoUd. Rockingham 
Sisters of Charity v. B., [1922] 2 A. 0. 315. 

216a. .] — ^Applts. owned land im- 

mediately on the west side of a public road 
A a railway, A had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
Tlioy bad mode on the promontories a bathing 


Hcmm d» wharf, both of whkh they need in 
conneotion with the acliocd, but no legal 
right of way across the railway was pxorw. 
Tbo Crown took the two promontorieB tor a 
public purpose, A upon an area wholly to 
tile east of the railway, A including the two 
small promontories, made a large railway 
shunting yard. A claim by applts. to com^ 
ponsation for the damage to thetr property 
on the west of the railway by reason cd the 
oonstrucUon of the shontix:^ yard having been 
rejected : — Held : the possession A control 
of the two promontoriiM J^ve an enhanced 
value to applts.* land on the west side of the 
railway, A in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which might be eonstructed upon 
the two promontories^ applts. were owners 
whose lands had been injuriously affected, 
A accordingly they were entitled to com* 
pensation ; further, the ct. in assessing the 
compensation should have regaM to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — BocKiNOHaM 
Bisters of Charitv v. B., [1922] 2 A. 0. 
316 i 01 L. J. P. 0. 198; 127 L. T. 608; 38 
T. L. R. 782, P. 0. 


160 I, For 160 1.*’ read 170 1.*' 

n i. .1 — Canadian Provinoial 

Powna Co. v. Nova Sootia Powkr 
OOMMffisiON, (10^1 1 D. L. K. 674 ; 
60 N. B. R. 470.— CAN. 

It. Special use by otmer.) — Held: tbe 
arbitrator did not err In considerlnir 
certain eamintn* ot tho land owner In 
reapoct of a ipeolal nae of a portion of 
the property for parking oarg. — 
Fqkbkb & ToKONfO. Cl 9301 2 D. L. R. 
650; 66 O. L. IL 34.— CAN. 

PART III. flBOT. 1, SUB-SECT. 8.— D. 

p 1. .1 — Jie IjKTROB a 

ToitONTO CORPN. (1924), 6fl O. L. It. 
176.— CAN. 

ri. Flooding of neighbowhood.^ 

— The Crown expropriated the right to 
flood a part of L.'e property, on the 
erection of a dam. a public work. L. 
olaimed, besides ooxnpensatlon for 
easement taken on his property, that 
he ihonld be compensated for damages 
to his trade, resulting from tiie decrease 
of population, duo w the Hooding of 
neighbouring tanas : — Held : no oTaim 
oomd arise m respect of an inoonveui- 
onoe common to the piiblio general^. 
~~R. e. LaPOND U921). «« D- L. U. 
127 ; 21 Exch. a R. 56.— CAN. 

176111. Cost of retmmU.] — While 

allowanoa ought not to be mode for 
loss ot businese or eatlmated profits, 
yet where a lessee of a etore has suflerod 
a diminution of good-will, he is entltlod 
to compensation although it is. in tho 
nature of a bufdnees loss. In addition, 
allowance must be made for tho 
zpasonable cost of moving, seeking a 
new location, loss ot time, storage of 
furniture, d^reolation In flxturee ft 
dislocation of busineiis oooasioned by 
such removal. — R. e. QouwraiN, 
U0241 Sxoh. a R. 66.— CAN. 

PART 111. SECT. 1. Sim-SBCT. 8.— B. 

179 i. — ^ Cost of ooouiring new 
site. }— la the eoume of arbn. proofed- 
Inga to determine oompensatlon tor the 
porUen of a lot taken ft inluiT to the 
xemalnder. tltecorpn. otfeted to tianstor 
part of an adjoining lot. which it did 
not own ft had as yet taken no stm 
to expropriate : — Meld : the edtor 
should be taken into aoeount ft dealt 
with by the aridinttot in Ida award. — 
Ret OASiiAiTD ft Tonowro (108iV 66 
O. L. R. 640.— CAN. 


PART 111. SECT. 1. SUB-SECT. 8.-1. 

187 Vi, Subsequent improve- 

metU$ by owner.] — Whore an owner 
remaina oil the property after oxpro* 
priatlon. ft makes repairs to the build' 
ings* ft puts up temporary structures, 
he must assume the respoaalbllity of 
•uoh a course ft its consequeuoes, S 
nothing ail! be allowed him therefor.— 
R. V. LTNcn’s, Lti>. ft Cozzouso 
(1920). 20 Exoh. C. R. 158.— CAN. 

187 vil. .J — R. V. Moukau 

(1021). 21 Exoh. C. R. 82.— OAK. 

ra I. Buildings erected by expro- 

priator before notice to (real given — 
Whether value of buildings to ot con- 
sidered.] — The Govt, having resolved 
to acquire under Laud Aoqul^tion Act. 
1804, leusd belonging to applts., 
took possession by arrangement with 
sutidars. who oooupled part of the land, 
ft erected buildings partly on land 
occupied by applt. ft partly on land 
occupied by the sutidars. Only after 
doing so the Govt, notified a declaration 
under sect. 0 of the Aot that the land 
was required for a puMlo purpose. 
Applt. was awarded under the Act 
the value of the land, ft interest thereon 
from the date when posseeiion hod been 
taken : — Held : apmt. was not entitled 
to the value of the buUdInge. stooe by 
the law of India they did not form part 
of the SOIL ft. even if applt. would 
have been entitled to compensation 
for them, if the Govt, had oeted as 
mere trespassers, ft without eolour of 
title, the Govt, had net so seted. — 
Vaulabbdas Karanjx v. BAimiu 
DBVBLonouiT OnriokR (1009). 66 
L. R. Ind. App. 860.— WD. 

PART Ul. SECT. 1. 81IB-9ECT. 3.— J. 

I i. HeW.* where the evi- 

dence of value relied upon bad refsrenoe 
to a numberofsatoi in the vicinity, only 
a lew el which were for eash, othen 
were never pofeoted. ft othen againat 
had been completely abandoned: ft 
further, when It is established tuat 
there are large areas of land available 
for bulldtng purpoees to the vtotolty at 
reasonable piloes ; such sales must be 
considered to such a case as made 
under apeoial otiwumstanoea ft at fkiioes 
that oannot establish a marksit value 
ft eaimot be tiMi as a orlteciim of the 
value of property. — ^R. v. Cttu, U009} 
Ex. O, R. 006.— CAliU 


sg. Conflicting eridcnce — Duty of 
court.] — Whoio, In expropriation cases, 
the et. Is faced with oonfiloting evldenoe 
of the optimtsts on the one hand ft 
the pessimists on the other, it must he 
guided, to arrivliig at the true market 
value of the property, by the reasons 
supporting each witness’ tIowb, bearing 
in mind tho soundness orf the same, ft 
the balancer of pi’obabillties. — R. v, 
JrliOBT. (10311 Ex. 0. R. 176.— CAN. 


PART III. SECT. 8. 

101 f. Whai (xmstUuies severance — 
Part of land taken — Premises nut eon- 
tiguowH-'No legal right over intervening 
land .] — Where by a previous expro- 
priation property wa» severed by the 
right of way ot a railway eo. crossing 
it, ft the use ot a culvert under the 
tracks as a passage was only by sufifer- 
anoe ft without legal right or title : — 
Held > if expropriation takes land on 
each side of the right ot way ft thus 
oloses hooess to the culvert it is aot a 
severance of the property which would 
entitle to oompensatlon. — R. v. Loonan 
( 1020). 20 Exoh. G. R. 131.— CAN. 

a 1. .] — Held : the right to 

Additional value ft the right to damages 
for severance must depend on the 
existence at the time of acqufsJtion of 
the property of some right of passage 
between the pieces of land . — Be Canal 
C o.. Ltd., ft Mininster of Maxuns, 
110271 8. A. S. K. 106.— Airs. 


PART III. SECT. 8. SUB-SECT. 1. 

st. General rule.]— The right to 
receive compensation for land in- 
juriously alfeoted depends upon the 
statute or order which authorises the 
Injurious afleotion. ft upon the terms 
of such statute or order will depend the 
basis upon which the oompensatloo is 
to be assessed.— Re Powsuuft Tomowro 
CkmPN.. 11986] 0 D. L. R. 796 ; 66 
O. L. R. 641.— CAM. 

n I. Claim must be made tsUhinvrs- 
scribed Nfiie,}— Under Edmonton Char- 
ter a claim for oompenaatton, because 
daimaut*S land will be injuriously 
aflected by the oloslng of a street, is 
absointely eztjngulshed unless lued 
within the time fixed by the eounoil 
to the notice which sect. 666 requires 
it to publish.— Rs ShMOKTON Oojiatm, 
"'KoeukL M mnmms n UxEAmiaN 
e. Rmsamtxs 

11966] I W. W. R. 760.— CAM. 



?oL 9DL^-4k»i|Ntoo^ of laanH Otma 


8$$ Add* A^hM^daHon : — Raid* Booldiighttm jesters 
of C&MBttj v, [1922] 2 A. O. 815. 

245. Add. Annotaiim : — Reid. Howard • Flandm 
V. Maldon Oox^. (1926), 185 L. T. 6. 

259. Add, Annotation : — Coned. Blundy, Clark & 
Co, V, London & North Bastem Bailway 
(1931), 100 L. J. K, B. 401. 

261. Add, Annotation: — Held. Blnndy, dark & 
Co. t;. London & North Bastem Railway 
(1931), 100 L, J. K. B, 401. 

208a. .] — ^By a private Act the President 

of the Air Council was authorised to enter 
upon, take & use all or any of certain lands, 
& al^ to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
W a portion of a certain lane known as 
Hough-lane. By sect. 6, “ subject as here- 
inafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
under this Act incorporated with this Act.*’ 
Then followed several exceptions, which did 
not st^cify sect. 68 of the Lands Clauses 
Consolidation Act, 1846, which deals with 
injurious affection. Lands were taken by the 
President uivder the special Act, & the said 
portion of l*\ough-lane was stopped up. 

The olaiin^«.nt owned a dwelling-house in 
Plough-lane, not the part stopped up. No 
lands of the claimant were taken by the 
President under the Act,, but his premises 
were depreciated in value to the extent of 
£100, tiiough the stopping up of a portion 
of Plough-lane, rendering his premises less 
accessible in one direction. The claimant 
claimed compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessiuent of 
Compensation) Act, 1910 (c. 67), s. 0 (i), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 
portion of the Lands Clauses (consolidation 
Act, 1845, was incorporated with the special 
Act as regards sect. 2 thereof, which was not 
a sect, for the purpose of the acquisition of 
land, but one merely authorising the closing 


of a thoroughfare ; A also on the ground that 
Beet. 68 of the Act of 1845 waa not incor- 
porated with the Special Act as its provisions 
fear iniiinous affection ’* were not for the 
acquisition of land. The official arbitrator 
asked the followup question of the ct. : Was 
the claimant entitled to be paid compensa- 
tion in resist of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the affirmative. — ^Wbioht v. 
Air Council, President (1929), 143 L. T. 43. 

265. For (“ Lord Wbjstbury ”) read (“ Lord 
Wbstbuby, disBenting**). 

Add, Annoiationa : — Aa fo (1) Dlstd. Blundy, 
Clark A Co. v. London & North Eastern 
Railway (1931), 100 L. J, K. B. 401. Held. 
Rockinghmn Sisters of Charity v, R,, [1922J 
2 A. O. 316. 

270. Add, Annotation : — Consd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K. B. 401, O. A. 

272. Add, Annotation : — Aa to (1) Consd. Blundy, 
Clark A Co. v, London Noiih Eastern 
Railway (1931), 100 L. J. K. B. 401. 

274a. By construction of bridge.] — 

liesps., a countv council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was rosorti^d to by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to tlio wharf, so that goods 
destined for the wharf had to be transhipped 
from sea-going vessels into barges below the 
bridge, & the owneits of the wharf liad to 
acquire a new wharf below the bridge. The 
owners of the? old wharf, i,e,, the freeholders, 
& a mtgee., A the occupiers, who were 
tenants at will, claimed compensation under 
the following heads ; depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of traffic ; 
damage through extra cost of handling 
traffic at the new wharf ; damage to river 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 


sg. BailuKtv 1919 — Spur track 

cmMlrudtd cUonff alreetw — Meamre oj 
compenaaHon to adiacent land(Avner9,)r— 
BatTisu Columbia Pkrmanknt Loan 
Co. t). Canadian NofrraBaN By. <N o, 8), 
[19231 2 D. L. R. 802 ; 11923] 1 

W. W. R. 1072 ; 30 Can. Ry. Ca«. 71 ; 
18 Sask. L. B. 298.~-CAN. 

■k. Hoad laid through land — JExpenm 
of keeping ap /enoe«.l~B. v. Kmkt JJ. 
(18341. 8 N.B. B. (3 All.) 118.— OAK. 


PART 111. SECT. 8, SUB-SECT. 8. 

si. Adjoining land occupied wUti hold 
— Lob» of unter aupply,} — Re Bush v. 
NtAGA^ Falls Park Combs. (1887). 
14 A. R. 78.— CAN. 

sm. Land aditAning water-lot — 
fFater-lat taken — Lose of riparian 
HffMtJ— He Snow SC Toronto, (1924 ] 

rBriirR. 1023 ; m a l. r. loo.— 

CAN. 

sp. Land dieided into lote — Borne 
late eoU — Five lote taken for eewage 
SdoiU.)— Held the owner of the unsold 
plots was entitled, over It aheve the 


E e^^'liuadA-^MOKTOBAL (Crnr) 
cANuurt Rraltt Co., u 


11928 ) 


D. L. R. 409 ; (1923) S. C. B. 273.— 

CAM. 


sa. Land taken for lowering road — 
Obatruetion of acceaa by road to other 
land.} — Held: claimant entitled to 
corapensatluD. — M. E. Moolla e. 
CoLLKcrroR of Banooon (1928). X. L. K. 
4 Ran. 350.— IND. 


so. Land, taken for power line- 
IfUention to uae adjoining land aa 
aviation ground , )— Sha winioan Wateb 
& PowKB Co. V, Gaonon, 11931] 
8, O. R. 518 ; 3 D. L. R. 665.— CAN. 


PART XII. SECT. 8, SUB-SECT. 4.— 
* A. (a). 


227 Iv, The 

Grown not having expropriated any 
port of enppUanvB property or any 
easement to flood the same : — ILdd : 
the cs.se did not oome within Exch. 
Ct. Act. B. 20. Sc the ot. had no jaris- 
dlotion to entertain the claim under 
Expropriation Act or anr other pro- 
rtsfon ot law.— Yatrs v, R. (1920). 20 
Exch. C. R. 175.— CAN. 

227 ^ .1— ALBXANnjcn 

Bbowm Muxiho Ck>. «. Oanapian 
pAonno Bt. Oo^ tl92»3 4 D. L. R, 
ai80;2dCau. By.Cae 345; 58 O.L.K. 
528.— CAN. 


PART 111. SECT. 3, SUB-BECT. 4.— 
B. (a). 

1 1, .] — Re OOiLVii} FiiOUK Mills 

Co., Ltd. & Winnipeg City. (1927] 
2 D. L. R. 606; [1927] 1 W. W. R. 
833 ; 33 Can. Ry. Oas. 02 ; 36 Man. 
h, R. 412.~-0AN. 


PART III. SECT. 3, SUB-SECT, 4.— 
B. (0) ii. 

266 Vi. Where direct 

oocess to land on which a bitslucsH is 
conducted is not out off by the cJosinsr 
of a street, the fact that such cIdhIok 
will oblige persons going to tk. from 
such place of business Sc neighbouring 
properties to use a slightly less con- 
vonient route doo« not give the owner 
of such land a right to compeDsaiion. — 
Re Edmonton OHAnTEB. Fwkeman 
C o., Ltd, V. Edmonton Cobpn., 1192.'>J 
I W. W. R. 778.— CAN. 


PART III. SECT. 8. SUB-SECT. 4.— 
B. (c> iii. 

pb, — — Depreciation in value 

of land.] — NKiJ?tON v. PActno Gbrat 
Eabtbbn Rt. (.To., Oblate Obdeu of 
Mabt Immaculate v, Pacufio Gbisat 
Eastern By. Co.. Lbfkaux Sc Cab- 
LISLE 9. Pacific Gbbat Eastern Ry. 
OO. (1919>, 67 D. h. R 792 , 27 

B7c. R. 420.— CAN. 
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overseas ; damage through loss of storage 
rents : — Held : claiinants were entitled to 
compensation only under the first head» 
h were not entitled to compensation imder 
the other heads. — Hkwett v. Essex County 
Council (1928), 138 L. T. 742 ; 44 T. L. R. 
373; 72 Sol. Jo. 241. 

276a. River frontage of private house.] — 


BUOCLBUGH (DUK^ V, MimtOPOLITAN BOiUtO 

OF Works, INo. 215, arUe, 

28fia. — ^ Wharf.] — Hewett v. Essex County 
Council, No. 274a, ante, 

289a. *] — ^Hewett v, Essex County Council, 

No. 274a, ante, 

323a. .] — Roceinoham SiSTKits of 

Charity v, R., No. 216a, ante. 


Part IV. — Compensation for Mines and Minerals. 


828. To the existing paragraph add as follows : — 
(3) Limestone is a mineral within the above 
sects. 

336a. Within Act.] — ^Midland Ry. Co. 

& Kettering, Thrapston & Huntingdon 
Ry. Co. v, Robinson, No. 328, ante, 

355. Add, Annoiaiion : — Consd. Consett Industrial 
& Piovident 8oc. v, Consett Iron Co., [1922] 
2 Ch. 135. 

356. Add, Amwiaiion : — Consd. Walton Hai'vey, 
Ltd. V. Walker & Homfiays, Ltd., [1931] 
1 Ch. 145. 


367. Add, Annoiaiion: — Refd. Swift v. Board of 
Trade, [1925] A. C. 620. 

374. Add, Annoiaiion : — Consd. Glenboig Union 
Fireclay Co. v, I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

378. To the existing paragraph add as follows : 

(8) The word “ lands in sect. 6 of the 
above Act includes mines. 

Add. Annotation C’-^cnerallyt Consd. Graigola 
Merthyr Co. v. Swansea Corpn. (1927), 71 

; Sol. Jo. 681. 

*412. Add, Annotation : — Refd. Swift v. Board of 

^ Trade, [1925] A. 0. 520. 


Part VI. — Procedure to acquire Land otherwise than by 

Agreement. 


475. For existing citations and annotations, 
HubsUtute (1851), 9 Hare, 436 ; 7 lly. & Can. 
Cas. 92 ; 18 L. T. 0. S, 110 ; 08 E. K. 580, 
L. JJ. ; sKhfivquent proceedings (1852), 2 
Do G. M. & G. 94, L. JJ. 

.'Irim7tof0'o7i#f -Reid. SaJInbury r. O. N. Ky. (18.'52), 17 Q. B. 

840; lloUguy r. Mcx. J{y. (J800), 28 Bcav. 109. 

478. Add, Annotation : — Refd. Brakspear v, 

Bajion, [1924] 2 K. B. 88. 

526. Add, Annoiaiion: — As to (1) Refd. Cardiff 
Corpn. r. Cook, [1923] 2 Ch. 116. 

531. Add, Annotation : — Rofd. Cardiff Corpn. v. 
Cook, [1923] 2 Ch, 115. 

6S3a. Rights of assignee.] — A land- 

owner has a right to deal with hia property 
after a notice to trnat, although the right 
must be exorcised subject to tlie rights 
acquired by the undertakers by vu-tuo of the 
notice & so lis not to increase their obliga- 
- lions, & he is also entitled before acceptance 
to withdraw tii amend his claim. But wiiore 


a landowner, possessed of a leasehold interest, 
who has claimed £550 for compensation for 
disturbance & valued his leasehold interest 
at nil, subsequently, but before his claim is 
accepted, assigns his leasehold interest, his 
assipice stands in the same position as the 
landowner & can withdi^aw or amend the 
claim, either expressly or by sending in a 
claim in resj^ct of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard t he assignee & continue to treat & 
contract with tie original landowner. — 
Cardiff Corpn. v. Cook, [1923J 2 Ch. 115 ; 
92 L. J, Ch. 177 ; 128 L. T. 630 ; 87 J, P. 90 ; 
67 Sol. Jo. 315 ; 21 L. G. R. 279. 

634. Add, Annoiaiion : — Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 

558a. Misdescription as to nature of property — 
Abatement of purchase-money — ^Not ordered.] 
— Ite Stepney Borough Council & Smart's 
Contract (1902), 47 Sol. Jo. 159. 


PART m. SECT. 3, SUB-SECT. 4.— 
C. (a). 

293 V. .) — The ffouoral doi)rc« 

ciatlou of proporty resultinfir from bolus 
iu the vtciuago of a public work dootj 
uot fflTo rlfic to a claim by auy par- 
ticular owitor. — B. V. Lai*ond (1921), 
21 Kxch. C. U. ft6.—CAN. 

PART III. SECT. 3, SUB-SECT. 6. 
«o. Payment of ynortyope mi jjari of 
land.y—Thi) Crown expropriated live 
lots of laud belougiuflr to applt. A 
intKO. In favour of M. upon four of the 
lots bad been dlschaigr^ by the Crown 
by payiiiont to M. of $22,000 : — Itetd : 
the obovc payment, althouirh satisfy- 


ins any claim in rospeot of the four lota 
covered by the mtge., could not be 
applied towards oompensatiun for the 
fifth lot. — Stuabt f>. R., [19201 2 
D. L. R. 260 ; J[I926J 8. O. It, 284 ; 
I102C1 Kxoh. C. IL 101. n.— CAN. 


PART 111. SECT. 4. 

g i, .] — Held: the only 

inoroaae which should be deducted 
under Public Works Act (Alta.), 
s. 24 (8), is the inorcaae so cammed in 
the value of the land through which 
tho publio work is constructed over 
above any such increase as is common 
to said laud to the land in the im- 
mediate vicinity.— JRc Ckntiui. Canada 
Hv. Co. AitBrniATioxs. 11929] 4 

S 


D. L. li. 333 ; 2 W. W. 11, 445 ; 24 
Alta. L. R. 209.— CAN, 


gii. Mui^ipcU Act, 

n. S. O., 1927, s. 342 (D.f— R oman 
Cathouo Episcopal CIorpn. of 
London & Sandwich (Town), 11930] 
4 D. L. R. 955 ; 65 O. L. R. 514.— 
CAN. 


PART VI. SECT. 1, SUB-SECT, 2.— D. 

490 i. Effect of— No right of actum at 
common law—'Damaaec for rendering 
land uaelcBB unsaleable not rtconer- 
able.) — Albxandxr Brown Miixinq 
Oo. V , Canadian Pacific Ry. Co., 
[1923] 4 D. L. R. 11S6; 29 Can. Ry. 
CsB. 845 ; 52 O. I*. H. 52%.— CAN. 



Tid. X];.*--4kwipiiIi(Nry^3^^ dl lmA. Omm 6ee-<-727a« 


662» AM* A^'MiaHan: — As to (1 ) Retd. Greewolde- 
WjUIiam^ v* Newoastle-upoa^Tyne Oorpn. 
(1027), 91 J. R Jo. 968. 


595a. Building consisting of several blocks of 
offices — Constitutes one ** building.’*] — Orbs- 
woLDB^WiujAMS V. Nb)woa8Ti;b-ttpon-Tynb 
OOUPN. (1927), 92 J. P. 13 ; 26 L. G. B. 26. 


Part VII. — Assessment of Purchase Price and Compensation 


650. Add. Ciiations [1922] 1 A. 0. 27 ; 91 
L. J. K. B. 202 ; 126 L. T. 258 ; 86 J. P. 25. 
Add, Annoiaiion : — Dlstd. Thurrock. Grays 
& Tilbury Joint Sewerage Board v, Thames 
Land Co. (1925), 23 L. G. R. 648. 

650a$ Acquisition of land & appointment of 

arbitrator under PubUo Health Act, 1875, 

(o. 65.)] — land co. was the owner in fee 
simple of certain land throng which a 
sewerage board, under Public Health Act, 
1876 (c. 66), after duly serving on the co. 
notice of intention to do so, carried a sewer & 
a risii^ main. Subsequently an agreement 
in writing was enter^ into between the 
parties regarding what had been done. 
Differences ha^dng arisen regarding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1876, & before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assessed solely under Public Health Act, 
1875, he awarded the co. 26,090 ; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1019 
(c. 67), & the basis on which compensatinr: 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the co. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1876, before the agree- 
ment between the parties was entered into, 
it had been acqu&ed compulsorily, & as 


there was nothing in the agreement which 
affected the primary basis of the value of the 
land nor auy other matter, including the 
appointment of the arbitrator e^ipressly under 
Public Health Act, 1875, which was in- 
consistent with the rules laid down bv s. 2 
of the Act of 1919, that Act applied to the 
arbn., Sc the co. should bo awards £2,148. — 
Thurrock, Grays & Tilbury Joint Sbwbr- 
AGB Board v. Thames Land Co., Ltd. (1925), 
90 J. P. 1 5 23 L. G. R. 048. 

702a. Arbitrator incapable of continuing — Power 
to replace.] — Where an arbitrator, appointed 
by the R^erenco Committee imder Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), 8. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else. — 
Gross, Sherwood Sc Hbald, Ltd. v. Essex 
County Council, 11927] 1 Oh. 205; 96 
L. J. Ch. 21; 130 L. T. 371; 91 J. P. 17; 
43 T. L. B. 6; 70 Sol. Jo. 1196; 26 L. G. R. 
136. 

.702b. Effect of appointment under protest — 
Whether right to compensation admitted.] — 

Semhle : a co. does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is one entitling 
the claimant to any compeiasation. — Sutton 
Harbour Improvement Co. v, Hitchens 
(1861), 1 De G. M. & G. 101 ; 21 L. J. Oh. 73 ; 
18 L. T. O. S. 103 ; 10 .Jur. 70 ; 42 E. It. 614, 
L. JJ. 

727a. Hearing — Entry in Crown Paper.] — An 
award made by an official arbitrator under 
Acquisition of Land (Assessment of Com- 


PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 

565 ii. Inchides all tlMl U necessary 
far enjoyment of house .] — The word 
** house ” In Lands Act, 1847. e, 92, Is 
not limited to the four walls of the 
bnilding. but includes all that Is neoos* 
saiT to tho convenient occupation of 
the house. 

Promoters of an undertaking : — 
Held: not entitled to bake a strip of 
land immedlatelT In front of a bouse 
between It Sc the wall & containing a 
tank Sc fruit trees, when the owner was 
williug Sc able to oonv^ the whole of 
the house. — D bafeb v. South Ausiiu- 
UAN lUUrWATB Ck>BfB. (1001), 3 

S. A. L. R. 150.— AUS. 

PART VII. SECT. 1. 

•g. Public Works Ad, s. 22 — 
AeQuisUion ofUM road under Proedncial 
Hiyhujavs Act, 1917.] — ^Ke Ck>BOUBa Sc 
Gbafton Toll Road Co. (1931), 64 
D. L. R. 241 ; 60 O. L. H. ib.-^AN. 


PART Vll. SECT. 2, SUB-SECT. 1. 

iSl, Jurisdiction of Exchequer Cowt.l 
— ^Property Sc civil rights being matters 
within the exclusive powers of the 
Provincial Lnsislature, the Exob. Ct. 
of Canada in ascertaining the estate 
or interest of persons claiming com- 
ponaatlon for property expropri- 
ated by the Donainlon Crown will 


JJ9. 


have regard to the laws affecting such 
estate Sc interest In tJio province whore 
tlie property Is situated. — Ii. v. 
Hudson’s Bay Co. (1921), 20 Exch. 
C. H. 413.— CAN. 


sk. Cannot inquire into validity of 
mutual agreement for compensation .] — 
Held : where one of the parties set 
up an agreement purporting to ftx the 
compensation a dispute as to the 
existence, validity. Sc applloablUty of 
such agreement must be settled by 
agreement of the parties or determined 
by tho ct. before a case for arbn. 
arises ; & the arbitrators exceeded 

their Jurisdiction when they entered 
upon an inquiry as to the mcJstence 
Sc validity of the agreement alleged. — 
Re Hahmanb, Ltd., Sc Toronto City, 
Re PoKTKB Sc Toronto Cmr. Re 
Stewart 5c Toronto City, [1928] 
4 D. L. K. 781 ; 68 O. L. U, 475.— CAN. 


PART Vll. SECT. 5, SUB-SECT. 1. 

n i. Passing of hyc’law by 

local authority — Submission before bye- 
law ptused ultra vires, J—KoKHMfiTKDT 
V. Rural MuNioitalitt of Ktb Hill, 
No. 382, 119281 2 W. W. R. 669.— 
CAN. 


PART Vll. SECT. 5, SUB-SECT. 2. 

■1, Under Dominion Pailway Act, ’ 
191 ».}— Where a Judge of the Supreme j 
Ct. of Ontario has made an older for i 


9 


poBsesBlor., under the above Act, with 
a term that the ry. co, shall pay money 
Into ot, as security, any Judge of the 
Supreme Ct, has lurlsdlotion to appoint 
an arbitrator ; Sc under sect. 220 the 
Judge of the county ct. of the county 
wherein the expropriated lauds lie is 
the proper person to appoint.. — Tie 
Little & Oamprb],lkord Lake On- 
tario & Western Uy. Co. (1924), 65 
O. L. R. 681.— CAN.. 

PART Vll. SECT. 5, SUB-SECT. 4. 

718 Jii. Jurimiictimi of court .] — 

Re Taylor Estait: 5r. Ahhiniboia 
Rural Municipamty, [lO.Tlj 2 W. W. 
R. 719 ; 4 D. L. K. 249. — CAN. 

PART Vll. SECT. 6, SUB-SECT. 7. 

■m. Appeal under HjunicipaJL Arbi- 
trations AH, 1027.] — An appeal to a 
Divisional Ct. of the Appellate Division 
from an award made uiidor Municipal 
Apbltrailons Act, R. 8. O., 1927, lies, 
but not unlc^ss the award Is appealed 
from within six weeks after notice that 
it has been Hied ; Sc the ct. has no 
Jurisdiction to give leave to api>eaL or 
to extemd the time for api>ealing after 
the time has expired, even in a cas*** 
where tluma was fraud in procuring the 
award. Sect. 3 of Arbn. Act, H. S. O., 
1937, is not applioable. — Rc Fair Sc 
Toronto, [1930] 8 D. L. R. 76 ; 65 
O. L. R. 176.— CAN. 


15 



Ca«eB 1005. English and Empibb 

pensation) Act» 1919 (c. 57), in the form 
of a special caae, is rightly entered in the 
Crown Paper. — HBwnrr v. Bs^bx Ooitnty 
Council (1927), 97 L. J. K. B. 249; 92 J. P. 
S6; 44 T- L. R. Ill ; 72 Sol. Jo. 60; 26 
L.G. R. 48 D. 0. 

701a. Award embod^ng decision of court on 

special case.] — An omcial arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 67), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div . Ot . Claimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed; — Held: no appeal could be enter- 
tained. — Northwood V. London County 
Council (No. 2) (1927), 96 L. J. K. B. 620; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. B. 347 ; 
26 L. G. R. 264. C. A. 

762# Add, Annoiaiion : — As to (2) Apprvd. & 
Apld. Matthey v. Curling, [1922] 2 A. 0. 180. 

773a. Award of lump sum — Validity.] — Claimant 
was the owner of certain land with regard to • 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 67). He claimed 


DIOZSST SXTPFLBMBNT. 

£17,862, before the hearing of the arbn., 
the Prudent of the Air Council made an 
unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his Interest in the land the 
consequential damage thereto was £11,415. 
In dealing with the costs the arbitrator 
directed the Council ** to pay £100 towards 
the costs of claimant.’* Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 6 (4) of the above Act ; — 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. \^thin 
sect. 5, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed. — Brad- 
shaw V. Air Council, [1026] Ch. 329 ; 96 
L. J. Ch. 499 ; 136 L. T. 638 ; 42 T. L. R. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. R. 361. 

785. For “ No. 749, anic,” read “ No. 372, ante:* 

966. Add, Annotation : — Refd. Simbro Trading Co. 
V, Posograph Parent Corpn., [1929] 2 K. B. 


Part VIII. — Entry on Lands by Promoters. 

1005. Add. Annoiaiion : — As to (1) Refd. Grant v. Derwent, [1929] 1 Ch. 390. 


PART VI!. SECT, 6, SUB-SECT. 8. 

786 i. Claim in respect of several 

InUresls — Award not apportLonina sums 
between several interests — InsujftcieTtl.] 
— SrawABT Municipal District v. 
BLlKSXictt, [1924J 2 W, W. H. 1217.— 
GAN. 

• 1. Arbitrator not entitled to 

allow interest,] — He Lbtros & Toronto 
OORPN. (1024), 66 O. L. tt. 176.— CAN. 


PART VII. 6B0T. 6, SUB-SECT. 10. 

j (p. 196) I, .] — He Taylor 

IfiSTATK & ABSINIBOIA llUBAL MUNICI- 
PALITY (No. 2). [1031] 3 w. w. R. 408. 

' — CAN. 

m (p. 190) i. Under Dominion 

Hailufay Act, 1006 (<j. 37).J— frt Kitsi- 
LANO Indian Rrsrrvk, Vancouver 
Harbour Comrs. u. R., [19181 2 
W. W. H. 41J.— CAN. 


m (p. 106) II. Under Dominion 

Railway Act, 1919 {c. 68).]— Re 

ARDITKATION under TIUC ItAILWAY 
ACT. BUlTlSn COLUMBIA PER.MANKNT 
Loan Ck>. v. Canadian Northern Ht. 
Co. (No. 1). [10221 2 W. W. R; 677 : 06 
D.L. U. 735; lOSask. L. H. 43t.~CAN. 


m (p. 196) Hi. .J — Cedar 

Rapids Manufaoturino & Power Co. 

V. Lacostb. [102712 D. L. R. 83.— CAN. 

r (p. 196) 1. Award determined 

on w»onQ principle.] — Whore daroaircs 
won* roooVerablO by reason of lowering 
of the sidewalk in trout of a building. 
oounUtlng Id the deoreased value of 
the property, but were assessed ut the 
ortst of lowering the store floor t — 
Held ; the award must be set aside as 
determined upon a wrong prinoiplo. — 
Raiusson Town v, Amson, [19I91 3 

W. W. R. 680.— can. 


X I. ,) — WiKTEJie. Toronto 

(OlTT) (1922). 70 D, L, R 468.— CAN, 


X fi. Sam awarded ineuteouate.] 

— Armstrong r. New Westminster 
Harbour Board, [19291 2 D. L. R. 
160 ; 1 W. W. R. 766 ; 41 B. O. R. 1.— 
CAN. 


y i. — Lump sum awarded — Award 
Cfoad OH its face.] — North Co wi chan 
Corpn. v. Gorb-Lanqton, [1921] 2 
W. W. R. 484.— CAN. 

0 (p. 197) I. .1— Nash & 

Williams v. Edmonton, Dunvkoan & 
British Columbia Ry. Co., 119171 3 
W. W. R. 663; 36 D. L. R. 801. —CAN. 

0 (p, 197) II. .1 — An 

appellate ct. should not Interfere to 
vary on award unless It is satisfled that 
(ho award does not truly reprosont the 
honest opinion of the arbitrators os to 
damages, or tbot the basis of valuation 
was erroneous. — He Scott & Ohhawa 
Town, 11922] 62 O. L. R, 60L— CAN. 

Q(p. 197)111. .1 — Winnipeg 

p. CR06,% 119271 3 D. L. R. 1072; 
[1927] 2 W. W. K. 644; 37 Man. L. R. 
40,— CAN. 

0 (p. 197) iv. .1— Re 

Suluvan & Township of Bertie, 
[1927] 2 D. L. R. 74 ; 60 O. L. R. 107. 

0 (p. 197) I. ,]— Re Arbi- 

tration Act. Re Woods, [1923] 2 
D. L. R. 1000 ; 32 B. C. IL 2 1 1 ; [1 923] 
1 W. W. R, lh4.— CAN. 


m (p. 197)1. * .] — Re Dixon 

& Toronto Corpn. (1924), 66 O. L. R. 
167.— CAN. 

, o (p, 197) I. .1— Where a 

large number of witneasos give evidence 
to the same effect on a question of 
value the award of an arbitrator based 
thereon will not be set aside. — Cana- 
dian NORTUER.V Rt. Co, e. ILetcheso.v 
(1918), 21 Can. Ry. Cas. 104; 82 

D. L. R. 629.— CAN. 

q (p. 197 ) I. ~ Question oulb 

one of quantum.] — Re Letros & 
Toronto Corpn. (1924), 66 O. L. R. 
176. — CAN. 


PART VII, MECT. 5. SUB-SECT. 11. 

sm. Purdiost of easement — EaKCutUm 
of Mvetfonce not eondiiUm preoedent to 
e^orcciBenf,]— Where an easement was 

10 


expropriated by a municipal corpn. 

; under sect. 338 of Municipal Act, 

! R. S. O., 1927, It was held that the 
I corpn. was not entitled to withhold 
payment of the compensation money 
I until the claimant baa executed a con- 
I veyance of the easement, for the 
oasement had automatloally vested in 
the con)n. — He Mayo & Toronto 
City, [1929] 3 D. L. R. 890 ; 64 O. L. R. 
139.— CAN. 

PART VII, SECT. 6, SUB-SECT. 12.— A. 

tn. Coats follow event — Subject to 
discretion court — Principles goveminy 
exercise of discretion.] — The ordinary 
rule Is that costs should follow the 
event. But the ct. has a discretion 
to depart from this rule. & suoh dis- 
cretion is to be oxei'cisod on well 
recognised principles. — A ssistant Col- 
lector Salsette V. Damodardas 
Trithuvandas (1923), 1. L. R. 53 Bom. 
178.— IND. 

sx. Application to set aside award — 
Liability for costs.] — Rc Eldridoe 
Estate & District or Sumas Corpn., 
[19311 3 W. W. R. 223.— CAN. 

PART Vtll. SECT. 1. SUB-SECT. 1. 

so. Payment or tender of compensa- 
tion not necessary .] — Canadian Pacific 
R r. Co. t>. Paul (1921). 27 Can. Ry, 
Cos. 417.— CAN. 

PART Via. SECT. 1, SUB-SECT. 2.— 
A. 4 

ai. Or expropriation proceedings 

oomplsfed.}— G oddard v. Bainbridox 
Lumber Co. (1920), 29 B. C. R. 186. — 
CAN. 


PART VIIL SECT. 8. SUB-SECT. 1. 


•p. Application for warrant of pos- 
session — Jurisdiction of Exchequer 
Cottri to hear.] — He Exchequer Court 
Jurisdiction, [1925] 4 D. L. R. 673. — 
CAN. 


iq. .] — Canadian Na- 
tional Rt. Oo. V. Boland, (1925) 4 
D. L, R, 70S ; [19261 Exch. C. R. 173. 
—CAN. 


VoL XI. — Compnboty Funbaae ol Land. Caaes 1097— 1987a. 


Part IX. — Assessment of Compensation after Entry or 

Injurious Affection. 

1097. Aid. AnnoUaUm :—A8 io (1) Reid. Cardiff Corpn. v. Cook, [1023] 2 Oh. 115. 


Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


1122* A.dd, AnnoUdiou : — Rafd* Oxfoi’d Oorjin. t?. 
Oxford Electric Co. (1930), 143 L. T. 677. 

1125. Add, Annotationa : — Aa io (1) Refd. Swift 
V. Board of Trade (1924), 03 L. J. K. B. 
620 ; Swift v. Board of Trade, 110261 A. O. 
620 ; Oxford Corpn. v, Oxford Electric Co. 
(1930), 143 L. T. 677. 

11,58. Add, Annotation : — Consd. Berners v, Flem- 
ing, [1026] Ch. 264. 

1205a. .] — Upon the expropriation of land 

under statutory power, whether for the pur- 
pose of private gain or of good to the public 
at large, the owner is entitled to interest on 


tiio principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary intention. — Ingle- 
wood Pulp & Paper Oo. v. New Bruns- 
wick Electric Power Commission, [1028] 
A. C. 492 ; 97 L. J. P. 0. 118 ; 139 L. T. 
603, P. C. 

1227. After this case add : 

.] — See, further, Ofiaritibs, 

Vol. VIII., pp. 359, 360, Nos. 1568-1665. 

1237. Add, Annotation : — Refd. Clark v, Barnes, 
[1929] 2 Ch. 368. 

1242a. .] — Re Bromley Guardians (1846), 4 

E. T. O. S. 430. . 


Part XI. — Application of Money Deposited in Bank. 


1882. Add. Annotation : — Apld. Ex p. burdett 
Coutts, [1927] 2 Oh. 98. 

1384. A^, Annotation: — Consd. Ex p, Burdeti 
Coutts, [1927] 2 Ch. 08. 

1884a. Title not proved to be defective — 


Payment out ordered.] — Ex p, Burdbtt 
Coutts, [1927] 2 Ch. 08 ; 06 L. J. Ch. 463 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1500. Add, Annotation : — Consd. Re Williams' 
Sotthnt., Williams Wynn v, Williams. [1922] 
2 Oh. 750. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1597. Add, Annotation : — Aa io (2) Refd. Camp- 
bell V, Poliak, [1927] A. C. 732. 

1604. Add, Annotaiion : — Refd. Re Letters Patent 
No. 139207, Re Carbonit Akt., [1924] 2 Ch. 


1614a. .] — Re London Bridge Acts, 

Ex p. Tatham (1838), 3 Y. & 0. Ex. 67 ; 7 
L. J. Ex. Eq. 64 ; 2 Jur. 440 ; 160 B. R. 
617. 

1686a. ,] — Ex p, Norfolk Ry. Co. 


(1860), 1 Drew. & Sm. 48, n. ; 62 B. R. 

200 . 

Annotation : —A9\d, Re Olovelaad*8 Harte Estates (1800), 
1 Drew. & 8m. 46. 

1085. Add, Annotaiion: — Refd. Re Booth dc 
Southend-on-Sea Estates Co.'s Contract, 
[1927] 1 Ch. 679. 

1997a. Transfer of fund from oharlty trustees to 
offlclal trustees of charitable funds — Costs to 
be borne equally by promoters.] — Ex p, 
Sunbury-on-Thames Urban District 
' Council, Ex p, Staines Reservoirs Joint 
Committee (1922), 86 J. P. Jo. 163. 


PART X. SECT. 1, 8UB-SEOT. 2. 
B. (0) i. 

y I. R. tj. MoKxnzub (189C 

2 Exoh. C. K. 198. — CAN. 


PART X. SECT. 1, SUB-SSOT. 4. 
p 1. Prom ftlino of caveat — 


Owner remaining in po»deseion.\ — Re 
Arbitb.\tiun Act, He Uohiiko & 
Wtnnfpko School UisTRicrr No. 1, 
fl924] 4 D. L. R, 1017 ; 3 W. W. R. 
614.— QAN. 

s I. Sgdneu Corporation {Amend- 

ment) Act (A’o. 7 of 1924). a. 17. J— 
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Syonkt Mu.vicipal VousaiL v. Troy, 
fl927] A, C 700; 90 L. J. l\ C, 124; 
137 L. T. 707, P. C.— AU8. 

PART Xll. SECT. 8, SUB-6E0T. 6.— A. 

z i. ,]—He Ford & Oana- 

DiAX Pacifio Rt. Ck>. (1920), 32 Can. 
Ry. Oas. 319.— CAN. 



0mm Enoubh and Empibb Jhaim SuppxjsMBNt. 

Part XIII.— -Purchase of Particular Interests in Land. 


8017a. Agreement miih mortgagor — Binding on 
mortgagee entering into possession.]^— Mold 
V , Wheatcboft (1859). 27 Beav. 510 ; 29 
L. J. Ch. 11 ; 1 L. T. 226 ; 6 Jur. N. S. 2 ; 
54E. R. 202. 

20d5a. Lease granted after oonveyanoe to 

promoters — Reference to ascertain validity of 
agreement for lease.] — Norfolk By. Oo. v. 
BAY358 (1849), 14 L. T. O. S. 170 ; 13 Jur. 
485. 

2087. Add. Annotaiion : — ^Refd. OardifiC Oorpn. e. 
Cook (1922), 92 L. J. Oh. 177. 


2088. Add. ^innotafton Apld, Cardiff Oorpn. v. 
Cook, [1923] 2 Oh. 115. 

2059* Add. CiiaHon h. J. Q. B. 30. 

2067. Add. AnnotatianB Consd. Matthey v. Curl- 
ing, [1922] 2 A. O. 180; Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

2068. Add. Annotation : — ^Refd* Matthey v. Curling, 
[1922] 2 A. 0. 180. 

2075. Add. Annotation: — Refd. Cardiff Oorpn. v. 
Cook U922), 92 L. J. Oh. 177. 


Part XIV. — Superfluous Lands. 

2186. Add. Annotation : — Refd. Conron v, L. 0. 0., 1 2175. Add. Annotation : — ^Refd. Aldridge v. Wright, 
[1922] 2 Ch. 283. I [1929] 2 K. B. 117. 


Part XV. — Compensation for Land taken or used for 

Special Purposes. 


2208a. J — ^Thurrock, Crays A; Tilbury 

Joint Sbwbjraob Board v. Thames Land 
Co*, Ltd., No. 050a, ante. 

2209. Add. Annotation : — Consd. Holt Bros. & 
Whitford v, Axbridflre Rural District Council 
(1931), 95 J. P. 87. 

Before Sub-sect. 2, add : — 

(c?) By Action. 

2212a. Admission of liability — Right to continue 
action.] — Where a local authority have 
intimated that they do not dispute their 
liability for dama^ done to premises, the 
owner of such premises is entitled to continue 
the action instituted by him before the 
dofts. admitted liability, claiming a declara- 
tion that defts. are liable to pay compensa- 
tion. — Holt Bros. A Whitford v. Axbridge 
Rural District Council (1931), 96 J. P. 87. 


2218. Add. Annotaiion : — Refd. Cardiff Corpn. v. 
Cook (1922), 92 L. J. Oh. 177. 

2222a. Loss of trade & licence A value 

of trade fixtures not considered.] — North- 
wood V. London County Council, [1926] 2 

K. B. 411 ; 96 L. J. K. B. 862 ; 136 L. T. 
169 ; 90 J. P. 128 ; 42 T. L. R. 608 ; 24 

L. Cl. R. 416, D. C. ; on appeal (1927), 96 
L. J. K. B. 620, 0. A. 

2225a. Must be within three years of 

confirmation of Order.] — R. v. Webster, 
Ex p. Marshall (1931), 95 J. P. 220, D. 0. 
2225b. Under Housing, Town Planning, etc.. Act, 
1919 (c. 85) — Acquisition of land — Extent of 
powers.] — Under the above Act, defts. made 
an order, subsequently confirined by the 
Minister of He^th, for the compulsory 
acquisition for the purposes of a scheme 
under sect. I of the Act, of three thousand 
acres for the erection of working-class houses 


PART Xlll. SECT. 8. 

8028 1. JiUereat — Rate of — Applioa- 
tion to redu<»--H, S. O., 1887 (c. 110), 
M. 1$, 16.] — Re Kingston Light, 
Bxat a PowXii Co. A Kingston 
Oorpn. (1904), 94 O. L. T. 3A8 ; 8 
O. L. R. 288 ; 8 O. W. R. 769.— CAN. 

PART Xni. SECT. 6, SUB-SECT. 1. 

2044 1 . Under invalid lease .) — 

Land expropriated by the Domlmon 
Crown was leaaed for a period of five 
years under an Instrument not regis- 
tered as required Held ; the un- 
registered tease did not vest any estate 
or interest In the leasee A he was 
not entitled to compensation in respect 
of the expropriation. — R. e. Hopson’s 
Bay Co. <1921), 65 I). L. R. 569 ; 20 
Exob. O. R 413.— CAN. 

PART Xin. SECT. 5, SUB-SECT. 8. 

sr. Oenmd ruies.1 — The rights con- 
ferred by a lease being a matter of 
property A nivii rights, within the 
exclusive powers of ttie provtnotal 
legislature, the ot. In asoertidnlng the 


estate or tnterost of persons claiming 
oompensatlon thereunder in an expro- 
priation by the Dominion Crown, will 
nave regard to the laws affecting such 
estate or interest in the province where 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 28, 26. The 
compensation to be made to the lessee 
for the unexpired term of his lease 
should cover all reasonable ooet of 
moving, .refitting A settling the new 
premises ; loss of time in seeking new 
looatlon ; depreciation of valuable 
business fixtures A fittings A damage 
thereto due to moving, eto., A a certain 
amount for dislooation or diaturbanoe 
of buaineM, which, however, cannot be 
fixed with xnathcznatical oertainty. 
The customary test of market value is 
no test of value in arriving at the oom- 
pensation to be allowed for a Isnsehold 
interest expropriated. — R. v. Eutb 
Cafe, Lto., (19291 Ex. a R. 56.— 
GAN, 

bl. — Union 

Foundry A Haoedubry Wobk9, Ltd., 
A St. John Harbour Ocmbs. (1929), 
1M,P.iL267.— CAN* 
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PART XIII. SECT. 6, SUB-SECT. 1. 
—A. 

f i. ErUiJled to offer — As well as 

owner,] — R. v, Musohave, (1924 ] Exob. 
C. R. 218.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 2. 

■t. measure of compenaaUon — 
L<c«nce«.>r- Where one is In oocupatlon 
of part of a street under licence from 
the municipality, by the provisions 
of which licence bo was obliged to 
vacate upon notice before a given date, 
A when by reason of the expropriation 
of the property he was foroed to vadate 
before su^ date, be becomes entitled 
to compensation for his loss of the use 
A occupation, as weU as for the extra 
inconvenience A expense occasioned 
by reason ' of having to make an 
immediate move instead of having 
the whole life of the llceuoe to do so, 
but not to include the ooet of moving. — 
Valbncoubt V. (1928] Exoh. C. R. 
118.— CAN* 




VoL XL— OompalMsr fns^basa dl Land. Oaaea 22S5b— 2898. 


for the aoctimoDodatiozi of one hundred & 
twenty thousand persons. They also pro- 
p^d to acquire compulsorily a beerhouse 
with^ the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whoso 
servants were not to have a pecuniary 
int^st in the sale of alcohol, & (h) of pro- 
viding for the general entertainment 
refreabment of the population : — Held : the 
Act contemplated extensive schemes lor the 
provision of working-class houses by local 
authorities, involv^ in many cases the 
acquisition of considerable areas of land & 
exten d i n g even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as sometMng in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the building scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen's 
dwellings, or for roads or other piu*poses 
mentioned in the earlier Housing Acts ; & 
that power wj«s not limited to houses which 
it was proposed to adapt for working-class 
accommodatioit under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 


Health, defta. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble: both under sect. 12 (2) of the 
Act, Ai under Housing of the Working Olassos 
Act, 1903 (c. 30), B. 11, defts. had a similar 
power for effecting the like objects. — O okrox 
V. London Ooui^ty Council, [1922] 2 Oh. 
283 ; 91 L. J. Oh. 886 ; 126 L. T. 791 ; 87 
J. P. 109 ; 88 T. L. R. 880 ; 20 L. G. R. 131 ; 
8%tb nom. OoNSON v. London County 
Council, 66 Sol. Jo. 360. 

22260. Under Housing Aot, 1925 (o, 14) — Assess- 
ment of compensation — Whether under Acqui- 
sition of Land (Assessment of Compensation) 
Aot, 1919 (c. 57), s. 7.] — Vauxhall Estates, 
Ltd. V. Ltverpool Corpn. (1931), 96 J. P. 
224 ; 48 T. L. R. 100 ; 76 Sol. Jo. 886. 

2252. Add, Annoiafion : — As to (3) Retd. Conron 
V. L. 0. 0.. [1922] 2 Ch. 283. 

2286a. Compensation tor damage to land by sever- 
ance not included.] — Coitrtaulds, Ltd. v. 
City op London Oorpn., [1926] 2 K. B. 600 ; 
96 L. J. K. B. 972 ; 136 L. T. 276 s 90 J. P. 
164 ; 42 T. L. R. 781 ; 70 Sol. Jo. 1024 ; 24 
L. G. B. 638, D. C. 

2298. Add. citation [1921] 1 Cli. 299. 

Add. Annoiaiion : — Refd. lie Blackpool 
Oorpn. A Barritt, etc. (1931), 95 J. P. 103. 


PART XV. SECT. 8, SUB-SECT. 6. 

AmoufU of land — Ammini 

necessary for contempUxted toorks. J— 
Deft, oorpn. Issued to pltf. notice of Its 
Intention to take the whole of her land 
for a certain public work, although it 
admitted that the area was larger chan 
that actually required for the con- 
templated work. It also refused pltf.’s 
appucation for a penult to bullcl on 
the land, on the ground of Its Intention 
to take some for the work : — Held : 
it had no power under Public Works 
Aot, 1908, to take a larger area than 
it actually required for the public 
work. — Quini-an v. Wruunoton 

Corpn., [19201 N. Z. L. R. 491.--N.Z. 
sw. Time for valuation, — Successive 


declarations relating to different land .] — 
The local government published under 
Land Acquisition Act, 1894. s. C, o 
declaration that iand belonging to 
applts. respectively Sc land belonging 
to other persons were required for 

8 while r^’^poses. Five months later 
iie govt, publtshed another declaration 
for the arouisitlon of applts*. lands 
only : the vteoioration stated that tho 
earlier d(.clamtlon was thereby can- 
celled : — Held : having regard to I^and 
AcquJHltion Act, 1894, s. 23 (1), the 
compensation should have been based 
upon the value of the land at tbo date 
of the puhlloation of the later deolara- 
tlon.— Ma Sin v. Ranooon Collector 
(1929), 56 L, R. Ind. App. 210.— IND. 


PART XV. SECT. 8, SUB-SECT. 7.— C. 

IX. Land taken under Winnipeg 
Charter — Time for making claim .] — 
Defts.' ciaifn was for componsatlon 
for their land injuriously alfected by 
the cxemise of the powers of tho City, 
under the Charter. & had been expressly 
recognised by a bye-law of the council : 
— Held : tho Charter had, imder tho 
circumstanocB, no application to the 
claim of defts., & they had all tho time 
allowed tbetn by the genera] law 
applicable to the case for making their 
cloims. — WiNNii'Ko Corpn. v. Toronto 
General Trusts Corpn. (1911), 20 
Man. I,. H. 645.— CAN. 
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English and Eiipire Digest Sufplement. 


CONFLICT OF UWS. 


Part I. — Principles 

1, Add, Annotation : — Retd. Whitney v. I. R. 
CJornra. (1926), 42 T. L. R. 68. 

6. Add, Annotation : — FoUd. Re Visser, Holland 
V. Drukker, [1928] Ch. 877. 

6a. 0 — The English cts. will not entertain an 

action for the enforcement of the revenue 
law of a foreign State.— Visser, Queen 
OP Holland v, Drukker, [1928] 1 Ch. 877 ; 

07 L. J. Oh. 488 ; 139 L. T. 658 ; 44 T. L. R. 
692 ; 72 Sol. Jo. 618. 

11, Add. Annotation : — Reid. Kramer v, A.-G., 
[1923] A. C. 628. 

12. Add, Annotation : — As fo (1) Apprvd. Kramer 
V. A.-G. (1022), 92 L. J. Ch. 1. 

After this case add ** Who are foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, see Aliens, Nos. 
49a et aeq.^ ante. 

18. Add. 2 T. L. R. 110, D. 0. 

14. Add. Annotation : — Consd. Foster v. Driscoll,* 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] i K. B. 470. 

17. Add. Annotaiiona : — Aa to{l) Reid. The Jupiter 
(1924), 93 L. J. P. 160 $ Russian Commercial 
& Industrial Bank v. Cc inptoir D’Escompte 
De Mulhouse (1924), 93 L. J. K. B. 1098. Ah 
to (2) Folld. White, (jhild & Beney v. Simmons ; 
White, Child & Beney v. Eagle Star & British 
Dominions Insce. (1922), 127 L. T. 571, 
Reid. Fenton Textile Assocn. v, Krassin (1021 ), 

38 T. R. 259 ; Banque Internationale Do 
Commerce De Petrograd v. Goukassow (1924), 

40 T. L. R. 837. Ah to (3) Consd. The Jupiter 
(No. 3) (1027), 137 L. T. 333. Generally, Held. 
Musmann v. Engelke (1927), 43 T. L. B. 086. 

17a, — PJtfs. were an English 

limited co. of engmeers & merchants. Pai^t 
of its business was transacted in Russia, &> 
for the purpose of that business pltfs., thix)ugh 


of Jurisdiction. 

their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
rAzoff-Don. Having done so, pltfs. took 
out two policies of insurance, to insure them- 
selves against loss or damage to the insured 
property “ directly caused by Are, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, milita^ or usurped power. ...” 
No claim was to attach under the policy 
(inter alia) “ for confiscation or destruction 
by the Govt, of the country in which the pro- 
perty is situated.” In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank Sc everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, Sc the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Held : on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt, of Russia which 
was in existence at the material time, Sc 
had since been recognised by His Majesty's 
Govt, as the de facto Govt, of Russia, Sc was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided, that no claim was to attach under 
the policy ”... for confiscation or destruc- 
tion by the Govt, of the country in which the 
property is situated.” — ^White, Child Sc 
Beney, Ltd, v Sihmons, White, Child Sc 
Benet, Ltd. v. Eagle Star Sr British 
Dominions Insurance Co. (1922), 127 L. T. 
671; 88T. L.R. 610, C. A. 


Part il. — Domicil. 


19. Add. Annotaiiona : — Aa to (2) Refd, Fleming 
V. Hornimon (1928), 138 L. T. 669. Aa & 
(3) Refd. Re Annesley, Davidson v. Annesloy, 
[1926] Ch. 092. Consd. Ramsay v. Liverpool 
Royal Inflnnary, [1930] 'A. O. 688 ; A.-G. v. 
Yule Sc Mercantile Bank of India (1931), 
146 L. T. 9. Aa to (4) Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 269. 
Generally y Refd. A.-G. for Alberta v. Cook, 
[1926] A. 0. 444. 

84. Add. AnnoUdion : — A a to (3) Refd. Ramsay 
V. liveriKK)! Royal Infirmary, [1930] A. O, 
588. 

86. Afld, Annotaiiona : — Aa to (1) Refd. A.-G. v. 
Yule Sc Mercantile Bank of India (1931), 


146 L. T. 9. GeneraUy, Refd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444; Re 
Askew, Marjoribanks v. Askew, [1930] 2 Ch. 

• 269 ; Ramsay v. Liverpool Royal Infirmary, 
[1930] A. O. 688. 

37. Add. Annotation : — ^Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 

88. Add. Annotaiiona : — Consd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 688 ; Pea3 
r. Peal (1930), 143 L. T. 768 ; A.-G. v. Yule 
Sc Mercantile Bank of India (1931), 146 L. T, 
9. Refd. Rudd v. Rudd, [1924] P. 72 i 
Ross V. Boss, [1930] A. C. 1. 

44. Add. Annotation : — Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


PART 11. SECT. 1. 
tq. Peraon aetiUd in protn'noe.1 — For 
purposes of divorce the domicil of a 
person settled in one of the provlnocs 
of Canada is tliat particular provlDOo 
thoturh the Dominion Parliament has 
leidslatlvo power to dissolve the mar- 
rluso.— A.-Q. FOR Albejrta v. Cook, 


[1926J A. O. 44i : 95 L. J. P. C. 102 ; 
134 L. T. 717 ; 42 T. L. R. 317.--OAN. 


PART TI. SECT. 2. 8UB«SBCT. 1. 

40 ill. .] — ^Whoro a person 

whoso domiefl of oniirin was outside of 
the United States A who has acquired a 
domicil of choice in one of the states 

14 


thereof, resides temporarily In another 
country with the Intention of retumixig 
,to some placo in the United States, 
though not necessarily to the state in 
which he formerJy lived, he does not 
revert to his domicil of origin, even 
with respect to divoroe. — ^Nelson v. 
NsiaoK, (1925] 3 D. L. R. 22 ; [1925] 
2 W. W. R, 1.— CAN, 
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4Se* ~ 7 ~ 7 ^ — — Where a man leaves the country 
of his domicU of choice 'with the hxed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if 'he afterwards changes his mind, & forms 
the intention of returning to that coimtry, 
as permanently residing there, he rc-acquires 
a domicil of choice there, only when with that 
intention he again resides there. The domicil 
of choice must bo re-acquired by fulHlment of 
the same conditions as when it was formerly 
acquired.—PLEMiNa v. Horniman (1928), 
138 L. T. 669 ; 44 T. L. R. 315. 

60. Add, Annotation : — As to (6) Rofd. Re An- 
nesley, Davidson v, Annesley, [1920] Ch. 002. 

61. Add, Annotation : — As to (2) Refd. Rudd v. 
Rudd, [1024] P. 72. 

62a. — —.] — (1) In questions of domicil, less 
weight is given by the cts. to a testator’s 
declarations than to his acts, & no one act is 
necessarily per sc paramount in importance ; 
but the relative importance of all liis acts, 
however trivial, must bo considered as 
evidence of the animus manendi or revertendi. 

(2) The cts. are now slower to hold a change 
of the domicil of origin, &< must be BatisHod 
that testator .ntended quaienxia in illo exuere 
patriam, 

(3) The decisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, the 
principles of domicil. 

(4) The animus to change an acquired 
domicil is not sufficient without the factum 
of return. — Drbvon v, Drevon (1864), 4’ 
4 New Rep. 316 ; 34 L. J. Ch. 120 ; 10 L. T. 
730 ; 10 Jur. N. S. 717 ; 12 W K 916. 

^ to (1) Consd. Douoet v. Geoghcgau (1S78), 

63a. .]—Horn V. Horn (1029), 142 L. T. OS: 

evious proceedings^ sub nom. H. v, H., [1928] 
206. 

64a. After revival of domicil on abandon- 

ment of domicil of choice.] — Fleming v, 
Horniman, No. 48a, ante, 

56a. .] — Rudd v. Rudd, No 903a, post. 

5Sa. Life to be considered as a whole].— A.-G. v. 

Yule & Mercantile Bank op India, No. 
155a, post, 

69. Add. Annotations : — As to (2) Dlstd. Rc Ross, 
Ross V, Waterfield (1929), 46 T. L. R. 61. 
Refd. Re Annesley, Davidson v, Annesley, 
[1926] Ch. 692. 

64a. .] — Drevon v, Drevon, No. 62a, 

ante, 

65a. Effect of deportation order.] — V bith v, 

Vbith (1929), 73 Sol. Jo. 236, 

66. Add, Annotation : — FoUd. Re Ounnington, 
Healing v, Webb, [1924] 1 Ch. 68. 

67* Add, Annotations: — Consd. A.-G. v. Yule & 
Mercantile Bank of India (1931), 146 L. T. 9. 


Refd. Fleming v, Horniman (1928), 138 
L. T. 669. 

67a. .] — Drbvon v. Drevon, No. 62a, 

ante. 

63. Add. AnnoMions : — As fo (1) Consd. Ramsay 
V, Liverpool Royal Infirmary, [1930] A. C. 
688; Peal v. Peal (1030), 143 L. T. 768. 
Refd. Rudd v. Rudd, [1624] P. 72. Generally, 
Refd. Ross v, Ross, [1930] A. C. 1. 

68a. .] — ^Applt. was the proprietor of a 

Scotch estate, but left Scotland for America 
in 1896 to earn his living. In 1901 he 
married reap., an American lady, & in 1902 
they went to Quebec whore he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
to England. In 1917 applt. went to Wash- 
ington, staying there as an expert advisor 
on munitions till Sept. 1918, when he stayed 
a certain time in Great Britain & in 1918 
leased a house in London. In 1922 he took 
a lease of a flat in New York of which ho 
remained tenant when these proceedings (or 
divorce began in Dec. 1923. Up to the year 
1920 there was no statement by applt. of his 
intention to abandon his Scottish domicil, & 
as late as Doc. 1020, ho stated In an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1020, & the Institution of those pro- 
ceedings ho was trying for the purposes of 
taxation to become a resident alien in the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings ho 
sought to be naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate «fe referred to it as his 
home in a letter written to resp. in Nov. 1922. 
Since 1920, however, ho had made statements 
in documents verbally that he intended to 
live permanently in New York, though such 
statements were never made to his wife, nor, 
with one exception, to any personal friend : — 
Held : the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
the person to whom, the purposes for which, 
the circumstances in which they were made, 
So bo carried into effect by conduct So action 
consistent with the declared intention. — 
llosB V. Ellison (or Ross), [1930] A. C. 1, 
II. L. ; 96 L. J. P. 0. 163 ; 141 L. T. 660, 

U. L. 

Annotation: — Refd. A.-O. v. Yule & Morcaritllo Bank of 
India (luai). Ur* L. T. 9. 

68b. Declarations as to intention — Purpose Sc oir- 
cumstances must be considered.]— Ross 

V, Ellison (or Ross), No. 68a, ante, 

60. Add, Annotations : — As to (1) Expld. Re Ross, 
Ross V, Waterfield (1029), 46 T. L. R. 61. 
Refd. Re Annesley, Davidson v, Annesley, 
[1926] Ch. 002. 

80a. .] — ^A.-G. V, Yule So Mercantile Bank 

of India, No. 155a, post. 


PART 11. SECT. 8, SUB-SECT. 1.— A. 

61 ii. .] — A domicil of 

orl^ diflera from a domicil of choice 
mednlTln this, that its character is more 
endiirixiir, its hold stronger Sc less easily 
shaken off. Such a domicil continues 
tinleas it Is shown with perfect dearness 
Sc satisfaction that there was a fixed 
Sc settled purpose to acquire a new 
domicil. This onus is a heavr ono. Sc 
is upon those who assert a change of 
domiett . — Re Mobrat'S Estatb, (1921 ] 


3 W. W. R. 874 ; 31 Man. L. II. 302.— 

CAM. 


, 61 HI. — A domloil of 

origin is not easily shaken off. Mere 
absence from home, roving Sc wander- 
ing. however long pursuoa. are not in 
themselves sufficient to effect a change : 
to do so there must be a fixed Sc setUea 
purpose to abandon the domicil of 
oriM Sc to settle in the country of 
ohmoe. — B arrts. James (1921), Times, 
Apr, 29; 11921) 3 W. W. U. 182.— 
S. AF. 


61 iv. .] — Taylor v, Tayxor 

(1928), Q. R. 45 K, B. 184.— CAN. 

PART 11. SECT. 8, SUB-SECT. 1.— R 

60 ill. .1 — Grothkop r. Grotb- 

KOP. 119221 N. Z. L. R. 1.— N.Z. 

60 iv, .] — Harris v, Harris 

(Sask.). 11929] 2 D. L. H. 646.— CAN, 


PART II. SECT. 3, SUB-SECT. 2.— A. 
• 67 II. .] — Crosby v. Thom- 

son (N. B.), [19261 4 D. L. R. 56.— CAN. 
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84. Add, Annotation: — iMd« HamB^ v, liver- 
pool Boyal Infirmary, [1930] A. 0. 688. 

84a. Although subject to Allens Order.] 

— ^Boldbini V, Bou>iiiki (1931), 48 T. L. B. 
94 ; 76 8ol. Jo. 868, C. A. 

88a. .J — It being ^settled that a change 

of domicil must be made animo et facto, the 
anirnua m&y be inferred by the factum of 
residence within the new domicu, but in 
order to warrant that iirference the quality 
of the residence must be taken into account ; 
mere length of residence is not of itself 
sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 
invalid by the law of England. Testator’s 
domicil of origin was Scottish, A he lived the 
greater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that employment in 1882 A never 
worked again. In 1892 he went to Liverpool 
to be near a brother & sister, A lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 
b^ his brother A sister, A on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties m either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
, for a declaration that testator was domiciled 
in Scotland at the date of his death : — Held : 
in the absence of indepencent evidence of an 
intention on the part of testatpr to change 
his domicil, the burden which lay on the next 
of kin of proving that he had abandoned his 
donaicU of origin had not be<5n discharged. — 
Bowiiii OB Bamsay V. Livebpool Boyal 
iNi^BMABY, [1930] A. 0. 688 ; 99 L. J. P. O. 
134 ; 143 L. T. 388 ; 40 T. L. B. 466, H. L, 

104. Add, AnnotcUiona : — As to (1) Expld. Graham 
V. Graham, [1923] P. 31. Refd. Eustace v, 
Eustace, [1924] P. 46. 

112. Add, Annotation : — Consd. Re Boss, Boss v, 
Waterfield (1929), 40 T. L. B. 61. 

113. Add, Annotation : — Refd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch, 269. 

114. Add, Annoiaiiona: — As to (2) Consd. A Expld. 
Re Boss, Boss v, Waterfield (1929), 46 
T. L. B. 61. Consd. Re Askew, Marjoribanks 
V. Askew, [1930] 2 Oh. 259. 

116. Add, AnnoteUiotie : — Refd. Rudd v, Budd, 

^ P. 72 ; Bartlett v, Bartlett, [1926] 
77 ; BeAnnesley, Davidson v. Annesley, 
[1926] Ch, 692 ; Re l^ss, Boss v, Waterfield 
(1929), 40 T. L. B. 61. Consd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 

128. Add, CUaiion .*—4 Notes of Oeaeo, 698, n. 

184. Add, Annotation : — Refd. Re Askew, Marjori- 
banks V. Askew, [1980] 2 Ch. 259. 

142. Add, Annotaiione : — Aeio (2) Retd. A.-G. for 
Albeita v, C^k, [1926] A. C. 444; H. v, H., 
[1928] P. 206. 


145. Add. AfMotaUon: — Consd. Be Aimesley, 
Davidson v, Annadey, [1926] Oh, 692. 

164. Add, Annotation : — ^Refd. A.-G. v. Yule A 
Mercant^e Bank of India (1931), 1^ h. T, 9. 

166a. Material consideration.] — D., who was 

bom in Edinburgh in 1858, went out to 
Calcutta, India, in 1875 A worked in his 
uncle’s cotton mills, booming a partner 
in his imcle’s firm in 1880. In 1883 he 
returned for a few months, but from 1883 to 
1900 remained working in India, making his 
business his life. He seldom went into 
society, but was fond of Indians, A chiefly 
associated with them. In 1900 he returned 
to England A married his cousin, A took her 
out with him to Calcutta in 1901, but, the 
climate not suiting her, she returned in 
Nov. 1901, to En^and. From Jan. 1903 
to 1010, ho paid visits for a substantial time 
each year to be with his wife in England, 
where he had height a house. In 1903 a 
child was bom. from Jan. 1912 to Nov. 
1915, D. remained in England, being, it was 
said, detained by litigation. In 1916 his 
wife went out to Calcutta, A she A her 
daughter lived with her husband in his 

, flat over his offices. She returned with her 
daughter after two months. In 1917 D. 
followed his wife home, A until his death bn 
July 3, 1928, remained in England, except 
for short visits to India in 1919, 1920, 1922, 
1924, A 1925. In his will dated June 28, 
1922, he made a declaration of Indian domi- 
cile. On his death, tue Crown, on the ground 
that he was domiciled in the United Kingdom, 
claimed death duties on his estate, the value 
of which was many milUons of pounds. On 
the question whether, as the exors. of the 
will alleged, be had acquired a domicile of 
choice in In^a A lost his domicile of origin : — 
Held : the earlier period of D.’s life up to the 
year 1900 could not be estimated in deciding 
whether he had acquired a domicile of choice 
in India in a compartment separate from his 
later years, A the declaration in his will 
did not decide the point, but where liis wife 
A children had their permanent residence was 
material as to a man’s domicile. There was 
a distinction between residence A domicile, 
A it could not be inferred from the fact of 
residence that domicile resulted. On the 
facts there was no clear evidence, as was 
necessary, of any manifest A concluded 
intention of change of domicile to overcome 
the domicile of origin. Therefore the onus 
of proof of a domicile of choice was not 
discharged, A D. died domiciled in the 
United Kingdom. — A.-G. v, Yulb A Meb- 
CANTiLE Bank op India (1931), 146 L. T. 9, 
0. A. 

159 a. Declaration of change of domicil.] — 

A,-G. V. Yule A Mebcantii.b Bank of 
India, No. 165a, post, 

191. Add, Annotation ; — Consd. Re Boss, Boss v. 
Waterfield (1929), 46 T. L. B. 61.* 


PART II. 1BCT< 


'. 8. fl 
B. 0 ). 


SUB-SECT. S.— 


144 i. House or apartments rented in 
another oountrv — Famity estate kept up, } 
— Deft., whose dotnloll of orlgiii wae 
Scottish Sc who hold a Soottlah title 
& owned large landed^ estates In 
Scotland, left Scotland hi 1896 for 
Oanadik Sc carried on business tlisre 
until 1917, Thereafter he took a flat 
In New York, where he resided for it 
part of each year. In order to supervise 


his financial interests, which were in 
America, Sc to aToid British income 
tax. He retained his Scottish estates. 
Sc resided on them during some part 
of each year. In coireepondenoe with 
his wife, who lived in London, be 
referred to the family residence on his 
Scottish estates as ** home,** A In an 
affidavit dgned by him In 1990 he 
described blmselt as a domiciled 
Scotsman : — ffdd r deft, bad failed 
to prove an Intention to abandon his 


SootUsh dumioU A to acquire a domloU 
of choice in America. — Itoai v, Rosa, 
(1926J S. 0. 1038.-400T. 


sr. JUeidenee in ooumiry Of ariein 
reiaineth—Bestdenoe in another anmirp 
— Oonnections' with c oun try of origin 
coniintiedj — Be Mukbat's EfirraTX, 
[1991] 3 W. W. R. 874; 81 Man. L. B. 
862.— CAM. 


^ J — DOHALD V, 

Donald, 11998] K. Z, L. E. 887.— MJS. 


192. Add* Annatatum : — ^ReM. Fleniixifl: v. Horni- 
man (1928), 138 L, T. 669. 

214* Add* AtmoicUions : — ^Apld* Salvosen (or von 
Loraiig) V. Austrian Property Administrator, 
[1927] A. O. 641. Retd. Mitford v. Mitford 
& Von Kublmann, [1923] P. 130 ; Inver- 
clyde V, Inverclyde, [1031] P. 29. 

218. Add* Annoicduma : — As to (1) Consd. H. v, H., 
[1928] P. 206. Retd. A.-G. tor Alberta v. 
Cook, [1926] A. 0. 444; Saivesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. As to (3) Apld. Nachimson 
V, Nachimson, [1930] P. 217. Oencrally^ 
Refd. Dewe v* Dewe, Snowdon v, Snowdon, 
[1928] P. 113; 

220, Add* Annotations : — As to (3) Consd. A.-O. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Refd. Saivesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641; 
H. V. H., [1928] P. 206. 

221, Add, Annotations : — As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. 0. 444; Saivesen 
(orwon Lorang) r. Austnan Property Adminis- 
trator, [1927] A. 0. 041. Refd. Nachimson v. 
Nacliimson, [1930] P. 217. 

228. Add, Annotation : — Refd. A.-G. for Alberta v. 
Cook, [1926] A C. 444. 

225. Add. Annotation: — Expld. A.-O. for Alberta 
V. Cook, [1920] A. C. 444. 

228. Add, Annotations : — Consd. A.-O. for Alberta 
V* Cook, [1926] A. C. 444; Saivesen (or 
von Lorang) v, Austrian Property Admini- 
strator, [1927] A. 0. 641 ; Papadopoulos v. 
Papadopoulos (1929), 40 T. L. R. 44 ; Inverclyde 
V, Inverclyde, [1931] P. 29. Refd. Mitford 
Mitford & ^^on Kulilmann, [1923] P. 130 ; 
Republica de Guatemala v, Nunetr., [1027] 
1 K. B. 609 ; H. & H., [1928] P. 

236a. .] — Bowir or Ramsay v, I.tvicu- 

pooi. Royal Infirmary, No. 88a, ante . 


Vd, XL-Ooofiict d Lawf. Oases 18^-80& 

248a. Nature of doctrine.]— Dkbvon v* 

Drhvon, No. 62a, ante* 

248. Add. Annotations: — Consd. Be Annesley, 
Davidson v. Annesley, [1926] Oh. 692 ; Be 
^oss, Ross 1 ?. Waterfleld (1920), 46 T. L. R. 
61. Dbtd. Askew, Marjoribanks v. Askew, 
[1930] 2 Ch. 269. 

249. Add. Annotation :—1}hid* Be Annesley, 
Davidson V. Ahnesley, [1920] Ch. 692. 

249a. .] — The question whether a person 

is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps presciibed by French Civil Code, 
art. 13 : — Held : (1) slio had nevortheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France In administering her estate ; (2) on 
the evidence as to the French law, the French 
cts. in administejing the movable property 
of deceased would apply •French mumcipal 
law, & the testamentary disposing power of 
deceased was governed by that law . — Be 
Annesley, Davidson v. Annesley, [1926] 
Ch. 692 ; 95 L. J, Ch. 404 ; 135 L. T. 608 ; 
42 T. L. R. 584. 

Annotations: — Aa to (1) Consd.. Tfr. Rosh, Rohs t>. Wftterflold 
(1920), 40 T. L. U. 61 ; lie Awkow, MarJoHbaiiks v. AhRow, 
119301 2 Oh. 259. Au to (2) Consd. lie Hosa, Hobs t>. 
Watorfleld (1929). 40 T. L. 11.01 ; lie Aflkow, Murjoribanks 

. v.Aakew, U93012 Oh. 250. 

251a. •] — Be Annesley, Davidson 

V. Annesley, No. 249a, ante, 

206, Add, Annotation : — Refd. Kramer v, A.-O., 
[1923] A. O. 628. 


Part Hi. — Nature of Property. 


290. Add. AnnoicUions Distd. He Anziani, Her- 
bert V. Cliris1x>pherson, [1930] 1 Ch. 407. 
Refd. Re Berchtold, Berchtold v. Capron, 
[1923] 1 Ch. 192. 

297. Add. Annotation : — Refd. He Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


300. Add. Annotaiion : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Cli. 192. 

802. For the paragraph in the original volume 
substitute the following paragraph : — 

Interest In proceeds of sale of English 

freeholds— By English law.] — When a person 


PART II. SECT. 8, SUB-SECT. 2.— G. 

•w. Income tax paid in country of 
choice — Claims for income tax in ctmrUry 
of origin successfully resisted.] — ffeid : 
facta of irreat Importanoo in deter- 
mining question of domicil. — Barry v. 
Jambs (1921), Times, Apr. 29; 11921 j 
3 W. W, R. 182,— S. AF. 

PART II. SECT. 8, SUB-SECT. 4. 

280 ». .] — Borus t>. Botle, 

I1925J 1 W. W. U. 829.— CAN. 

880 bI. »J — JowBS t). Jones 

(1923). I. L. IL 1 Ran. 706.— IND. 

230 xii. .1 — To establish 

change of domicil. It must be proved 
that the change was made with a clear 
intention of settling there, as a person 
whose nltimate & permanent home was 
to be in that coantry. The entire 
burden of proving change of domicil 
lies on hhn who wants to establiiih it. — 
Linton v, Gddbbian (1928). 1. L. R. 
56 CakB. 580.— IND. 

280 xiU. .) — Harrison v. 


Harrison, [1929J N. 2. L. II. 608.— 
N.Z. 

230 *iv. ,1 — Brown v. 

Brown, [1928] S. C. 642.— SOOT. 

PART II. SECT. 4. 

239 iii. — : — .1 — The doctilne 

of Anglo-Indian domicile forniH nt> 
part of the law of Hootland; held, 
therefore, the tact of resldoncc in 
India in the service of the East India 
Co. was not per se sufficient to cause 
loss of Scotch domicile. — Grant v. 
Grant, 11931) S. C. 238.— SCOT. 

sx. Wh(U may he considered.}— In 
the case of a European claiming to be 
domiciled In ludia it will be pertinent 
to Inquire whore ids father liv(;d & 
died or roslaes, os the case may 
where he & his fatiier were bora, the 
circuinstauccs In which ho camo to 
8c resides In India, whicl* will assist 
in a ppertaining whether there exists 
nuanimus reverteJidi or animus manendi 
his object In residing in India & 


goTiprally aw t-o the conflltlons inidci* 
which ho livoH & his habits of life. — 
Wui«nT e. WRimiT (1930), I. L. II. 
68 Calc. 269. -IND. 

PART III. SECT. 2. 

p I, .1 — Although land for pur- 

poses of suocossiou may bo regarded 
os personal property. It Is ^ 

movable.- — A lexander v. A.-O., J 

1 1). L. R. 002; 11927] 1 W. W. li. 
143; 38 B. 0. H. 28.— CAN. 

p ii, Interest in land agreed to be 

aold.]—yihoro on the death Inteatate 
• of an owner of land situate in Soskat- 
i Chowan his title l» subject to the interest 
t of a purchoHor under an ontstandlng 
I agreement for sale, the interest of 
I deceased in the land Iw Immovable 
i property, 8c clevolves according to the 
: law of Sawkatchewan & is to be 
i odratnlstenjd by tbo represontatlvo of 
' the estate in that province, oven though 
! deceased died domlched elsewhere. — 
t He Bubkb Estate (Bask.), (1927) 3 
1 w txr p 
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domiciled in a foreim country dies intestate 
leaving an interest in the proceeds of sale of 
English freeholds which are subject to a 
trust for sale but not yet sold, such an interest 
is an immovablo, & the succession thereto 
is governed by the lex situs. — Re Bbiichtold, 
Berchtold V. Caption, [1923] 1 Ch. 192 ; 92 
L. J. Ch. 185 ; 128 L. T. 591 ; 67 Sol. Jo. 212. 


808* For the paragraph in the original volume 
substitute the paragraph numbered 802 in 
the original volume. 

808. Add. Annotation: — Refd. Berchtold, 

Berchtold v. Capron, [1923] 1 Oh. 192. 

800. Add. Annotation : — Consd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Part IV. — Immovables. 


384a, — ,] — Muehay v. Secretary of 

State for India in Council, [1931] W. N. 
01 ; 171 L. T. Jo. 308, C. A. 

849. Add, Annotations: — Refd. Hunter v, St&d- 
tische Hochseehscherei Gescllschaft. [1925] 2 
K. B. 493 ; Re Ross, Ross v. Waterfleld 
(1929), 40 T. L. R. 61 ; Robinson v. Speak- 
man or Robinson (1929), 69 L. Jo. 61. 

360a. .] — Robinson v. Speak- 

man or Robinson (1929), 69 L. Jo. 61, H. L. 

362. Add. Citation : — siib nom. Anon., 1 Salk. 404. 

868. For “ (2) an order giving leave to serve a 
writ in an action for rescission read “ (2) an* 


order giving leave to serve out of the juris- 
diction a writ in an action for rescission.” 
Add. Cilaiion L. T. 209. 

373. Add. Annotation : — Refd. Tallack v. Tallack 
& Broekoma, [1927] P. 211 . 

874. After this case for “Foreign Judgments 
generally.] — See Part XIV., post,** read 
“ Foreign judgments generally, see pp. 444 
et seq., post.** 

380. Add. Annotations : — As to (1 ) Consd. New 
York Life Insce. v. Public TYustee, [1924] 1 
Ch. 15; Guatemala (Republica de) v, Nunez, 
[1927] 1 K. B. 669. 


Part V. — 

417. Add. Annotation : — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

417a. .] — The Q. Co. was a co. 

incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued & deposited with the XJ. Bank, os 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £60,000 ; both debentures assigned 
the uncaUed capital of the co., & were, os the 
ct. held, valid according to the law of Queens- 
land, In Dec. 1880 the Q, Co. made a call 
of £50 a shore payable in four instalments, 
in Feb., Apr., June, & Aug. 1887. The co. 
hod many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on J\mo 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A, Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large stuns entrusted to them 
for investment. Immediately after the 
instittition of the action the call moneys due 
under the call made by the Q. Co, as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 


Movables. 

ment on the dependence of the hetion. Pro- 
ceedings in this action were ‘restrained by 
the High Ct. in Englandk on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to bo carried by the 
liquidator to a separate account. On 
Sept. 6, 1 889, an order was made in the Queens- 
land winding \ip allowing the claim of the A. 
Co. for £12,662 4.9. 5d. The U. Bank, whoso 
claim against tlie Q. Co. hod been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
• received from Scotch shareholders. The 
evidence stated that, according to the law 
of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, & upon the decree being pro- 


PART IV. SECT. 1, SUB-SECT. 1. 

814 Iv. .] — Be Hickson, 

[19271 4 D. L. R. 607 ; 61 O. L. R. 
180.— CAN. 


t i. Fraud by defendetrU — 

Defendant udihin jurisdiction.] — ^And- 
IJSR V. DmCB, (19311 3 D. L. R. A61.— 

CAN. 


334 4. Trespass to land — lAtnd sUvate 
abroad — Injury by fire spreading into 
foreign State .] — Boslund v. Abbot'S’ 
FORD Lumber Mining & Drvkixipmknt 
Oo., (19351 1 D. L. R. 978 : (19251 1 
W. W. R. 475 ; 34 B. C. II. 485.— CAN. 


PART IV. SECT. 8, SUBJECT. 2. 
3491. BcoffitAlUraaCpe.}— Testa- 


tor. domicUod Id England, left a will 
made in England & in English form 
disposing of bis whole estate, which 
conslMted of the roost part of real & 
i>erRonai property In England, but also 
inoludod Scottish boritogo ; — Held : the 
Scottish ots. had oxciusirc jorisdiotlon 
ill an action dealing with competing 
claims to the Sf'ottlsli heritage. — 
FoSTKR ». FobTKB’S 'rRUSTEKS. (19231 
S. C. 212.— SCOT. 


PART V. SECT. 8, SUB-SECT. 1. 
409 i. MobUia sequuntur personam.] 
— ^A., whose domicil was in Ontario, 
died in Michigan. Certain securities 

18 


were, at the time of his death, in a 
bank in Michigan : — Held : the se- 
curities, although ]>hyKioally situated 
in Michigan, had an aitifloial or legal 
status in Ontarlo.-r-A.-G. for Ontario 
r, Babv, (19261 .3 D. L. R. 928 ; 69 
O. L. R. 18l.~CAN, 


409 ii. Not applicable to income 

tax .] — The maxim mobUia sequuntur 
personam does not afford a test of 
liability to Inoome tax in respect of 
transactions relating to uersoxud pro- 
perty outside Queenslana, unless the 
JUigi^ture has clearly made it applic- 
able. — Union Trustee Co. of Aus- 
tralia, Ltd. V. Comb, of Taxes, 
(19291 S. R. (Q.) 145.— AUS. 



VoL ZL— Confliot ol Lam. Cases 4l7a— 457a« 


nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree ; &; that, according 
to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Meld : without 
deciding the point whether the maxim 
“ Mobilia aequuntur personam ** made the 
assignment of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of pereonal property is carried out 
validly according to the law of the country 
where the property is situated, it cannot be 
made invalid by an 3 rtliing in the law of the 
assignor’s domicil ; & as the evidence proved 
that the an estment oi>erat«d as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 


could not be made invalid by the prior 
assignment, which could only have oilect 
by the law of Queensland. — Re Queensland 
MERCANTILE & AGENCY CO., Ex p. AUSTRA- 
LASIAN Investment C/O., Ex p. Union Bamk 
OF Australia, [1892] 1 Ch. 219 ; 61 L. .T. Ch. 
146 ; 66 L. T. 433 ; 8 T. L. B. 177, C. A. 
Annotations: — Coxisd. Guatemala (Uepublioa do) v. Nunei 
(1»2G). 95 L. J. K. B. 955. Eofd. ^lly 0 . Selwyu, 11005] 
8 Ch. 117. 

418. Add, Annotations : — Consd. Bepublica de 
Guatemala v, Nunez, [1927] 1 K. B, 660. 
Refd. Albemarle Supply Co. v. Hind (1927), 
43 T. L. R. 652. 

421 Add. Annotation : — Refd. Sedgwick Collins v. 
Rossia Insce. of Potrograd (1926), 133 L. T. 
808. 

423. Add. Annolathns : — Apld. Guatemala (Re* 
publica de) v. Nunez (J926)f 96 L». .1. K. B. 
O.'SS. Refd. New York Life Insoo. v. Public 
Trustee, [1924] 1 Ch. 15. 

424. Add. Ayinoiaiion : — Distd. Ropublica de 

Guatemala v. Nunez, [1927] 1 K. B. 669. 


Part VI. — Succession. 


439. Add, Annotation : — Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

4S0a. Interest in proceeds of sale of English 

freeholds.] — Re Berchtold, Berchtold r. 
Capron, No. 302, ante, 

440a. Will of Egyptian realty made by British 

subject domiciled In Egypt— Ottomap Order- 
In Council, 1910, art. 90.] — A Moslem British 
subject domiciled in Egypt died in 1918 
possessed of property which was ah Egypt. 
He was survived by his mothf;r, who • ocord- 
ing to the Moslem law of inheritance w.as 
entitled to a one-sixth share of liis estate 
Deceased executed a will'in the Engli.sh form 
leaving all his property t-o liis widow & 
children : — Held : having regard to the pro- 
viso to tlie above art. testator had no testa- 
mentary power over the share of liis estate 
to which his mother was entitled by Moslem 
law. — BARTLfirrr v, Bartlett, [1925] A. C. 
377 ; 94 L. J. P. C. 100 ; 133 L. T. 23, P C. 

440b. Will of Italian realty by British subject 

domiciled in Italy.] — Re lloss, Ilo.s.s v. 
Waterfibld, No. 457a, post. 

448. Add, Annotation : — As /o (1) Refd. Re Berch- 
told, Berchtold v, Capron, [1923] 1 Oh. 192. 


466. Add, Ayinotaiion : — Rofd. Re Ross, Ross v, 
Watcrlield (1929). 40 T. L. R. 61. 

457. Add, Annotation : — Generally^ Refd. Taxes 
Oornr. v. Union Trustee Co. of Australia, Ltd., 
[1931] A. C. 258. 

457a. .] — (1) Tiie succession to movable pro- 

perty, wherever situate, is governed by the 
law of testator's domicil, tiiat is to say, 
the whole law of the country of domicil, 
including the rules of private international 
law administered by its tribunals. The 
inquiry in an English ot. before which such a 
question of succession comes is, tiioroforo, 
what tJu) cts. of tiic country of domicil 
would dcicide In the partiiuilar case. The 
result is tiiiit, where by the law of the domicil 
the suciiessioii to the movaiilos of a testator 
depends on tiie law of that testat^or’s 
nationality, an English ct. will iiold that the 
succession is governed by the law of the 
nationality not by the municipal law of the 
domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator domiciled in Italy W to be det/crmined 
by Italian law, namely, in tiie same manner 


PART VI. SECT. 1. SUB-SECT. 1. 

438 iii, .J — Where ou the rleotb 

intestate of an owner of land situate 
in S. bis title Is subject to the Interest 
of a purchaser nuder an outstanding 
agreement for sale the interest of the 
deceased In the land is Immovable, not 
movable, property &, therefore, de- 
volves according to the law of S.. & 
is to be administered by the repre- 
sentative of the estate in that province, 
even though the deceased died 
domiciled elsewhere. — lie Burke 
Estate, 11928) 1 D. L. R. 318: 22 
Saak. L. Tl. 142 ; [19271 3 W. W. li, 
718.— CAN. 


PART VI. SECT. 1. SUB-SECT. 2.— 
A. 

•y. WiU of Chinese Buddhist domiciled 
in Burma — Whether Chinese customary 
law applicable — Bight to make wiU ,] — 
Chinese emstomary law governs the { 
sncxiesston to the estate of a Chinaman 
domiciled in Burma. The right of the < 


Chinese to make wills has also been 
recognised. — Chan Pyv v. Saw Sin 
(1928). 1. L. R. 0 Ran. 623.-— IND. 

PART VI. SECT. 2, SUB-SECT. 1,— A. 

453 lx, .J — Testator who had 

formerly resided in N.Z. went to 
Victoria, where according to an alll- 
davit bled by bis exor. ho acquired & 
at his death retained a domicil. The 
bulk of his property was invested in 
bonds & in mtges. of land in N.Z. : — 
Held : the mtgos. were movable 

property, & the intestate succession 
to them was governed by the law of 
deceased '« domicil . — Be O’NEfLL. ETC., 
[1022] N. Z. L. R. 468.— N.Z. 

458 X. )— War Stock & National 

War Bonds are Imperial or British in- 
vestments, although administered in 
England, & where UtstJitor was 
domioilod in Scotland 'Held, : the 
ofifeet of the destination;* foil to be 
ascertained according to Scots law, 9c 
not according to English law. — 

19 


CUNNINOIIAM’W Tjtl-HTKKH W. CUNNINO- 
llAM. [10241 8. C. .'5r81.— SCOT 


453 xf. 1— A Uotiilolled 8<'otH- 

man died leaving a will In SootllHli 
form, by which he conveyed ids OHtate 
to Scottish & dlrt^ctod thorn 

to set aside a certain sum for the use 
of a liforentrlx, & on her death to pay 
B legacy out of It to a namert legatee. 
He further dlroctetl that, in the event 
of the legatee predeceasing the period 
of division without leaving Ihhuo. the 
legacy should he paid to the legatee’s 
** nearest heirs. ” The logateu pre- 
dweased the llforentrls: without leaving 
Issue. Both at the «late of testator’s 
death k his own death ho was ft 
dornlellcd Englishman. On the death 
of the Uferoritrtx : — Held : In the 
absence of any indlcHtion of a con- 
trary intention on tin* part of te*>tator. 
the l^igatoe’s heirs fell to be ascertained 
by the law of his domlcU, i.e., the law 
of England.— BwiTH’fl TRUOTEkU 
Macpueason, [19261 S. 0. 983. — SOOT. 
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as English Courts would determine it if the 
property beJonged to an EngliMhman & was 
situate in England. — Be Koss, Boss v, 
Watebfield, [1930] 1 Ch. 377 ; 99 L. J. Oh. 
67 ; 142 L. T. 189 ; 40 T. L. R. 61. 

JnnotcUian : — As toil) 8c (2) Contd. Re Askew, MarJoilbaiikB 
V. Askew, [1980 J 2 Ch. 289. 

461. Add* Annotations; — Refd. Be Boss, Boss v. 
Waterfield (1929), 46 T. L. B. 61. Refd. 
Papadopoulos v* Papadopoulos, [1930] P. 66. 

4f68. Add. Annotations : — As tb (1) Consd. Be Bosst 
Boss V. Waterfield (1929), 40 T. L. B. 61. 
As to (2) Consd. Be Boss, Boss v, Waterfield 
(1929), 46 T. L. B. 61. 

467a. Law of nationaUty.] — Be Boss, Ross v 

Waterfield, No. 457a, ante. 

461. Add. Annotations: — As fo (3) Consd. Be Boss, 
Bobs v. Waterfield (1929), 46 T. L. R. 61 ; 
Be Askew, Marjoribanks v. Askew, [1930] 2 
Cb. 269. 

611. For the paragraph in the original volume 
substitute the following paragraph : — 

Share in proceeds of sale of freeholds — 

Held on trust for sale but not converted.] — 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. 1.— Be 
Lyne’s Settlement Trusts, Be Qibbs, 
Lyne V. Gibbs, [1919] 1 Oh. 80 ; 88 L. J. Ch. 

. 1 ; 120 L. T. 81 ; 35 T. L. R. 44 ; 63 Sol. Jo. 
63, 0. A, 

Annotation : — ^Reld. Re Berohtold. Berohtold v. Oapron, [1923] 
1 Ch. 192. 

617. Add. Annotation : — Consd. Re Boss, Boss v. 
Waterfield (1920), 46 T. L. B. 61. 

621. Add. Annotation : — Folld. Re Gunnington, 
Healing v. Webb, [1924J 1 Oh. 68. 

626a. .] — By his will made in English 

form in England testator, who described 
himself as a British subject residing in 
Prance, bequeathed to his sole exor., who was 
English, aU bis estate upon trust for con- 
verKion, & after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of such legatees died in his 
lifetime the legacy was to belong to the issue 
of such person. T^tator died in France, & 
his will WHS proved'in England. Two of the I 
residuarv legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the proper^ oompiising the residue was 
in England. The reriduary legatees were all 


English. On a summons the domicil of 
testator at his death was hdd to be French. 
By French law there was no lapse of the shares 
of those legatees who bad died, the sur* 
vivors were entitled : — Held : the domicil 
being French there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primd facie 
general rule applied, ds the will must be 
construed by French law. — Be Gunnington, 
Healing v. Webb, [1924] 1 Oh. 68 ; 93 
L. J. Oh. 95 ; 130 L. T. 308 ; 68 Sol. Jo. 118. 

528. Add. Annotation : — As to (1) Refd. Be 
Manners, Manners v. Manners, [1923] 1 Oh. 
220 . 

686. Add, Annotation : — Consd. Favorke v. Stein- 
kopfi, [1922] 1 Oh. 174. 

548a. .] — Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Be Schnapper, 
[1928] 1 Oh. 420 ; 97 L. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. 

668a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
rant of the ct. of competent jurisdiction in 
Gotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
— In the Goods c/ H enderson (1850), 2 Rob. 
Bed. 144 ; 7 Notes of Cases, 378 ; 163 E. R. 
1271. 

574. Add. Annotation : — Refd. Be McLaughlin, 
[1922] P. 235. 

580a. Foreign grant of will & unattested 

codicil — Followed.] — In the Goods of Foy 
(1839), 2 Curt. 328 ; 163 E. R. 428. 

587a, Will made after death according to 

directions of deceased — Valid under Spanish 
law — Grant made.] — In the Goods of Osborne 
( 1866), Dea. & 8w. 4 ; 26 L. T. O. S. 128 ; 
1 Jur. N. S. 1220 ; 4 W. R. 164. 

587b. S. P. In the Goods of Gu’rriBiiEZ (1869), 38 
L. J. P. & M. 48 ; 17 W. K. 742 ; sub nom. 
In the Goods of Gutieres, 20 L. T. 768 : 33 
J. P. 535. 

590. Add. Annotation : — Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 

594. Add. Annotations : — Consd Be Boss, Boss v, 
Waterfield (1929), 46 T. L. R. OU Refd. 
Re Annealey, Davidson v. Annesley, [1926] 
Oh. 692. 


PART VI. SECT. 2, SUB-SECT. 2. 

468 vll. .] — ludiaii SuocoNsiou 

Act, tberoforo, gorerus the eucccBuloii 
to the estatoH of “ ChlaeHe Buddbiats.*' 
whether bora In Cblna or bora in 
Burma, who were domloUcMl & died in 
Burma. Even If “ Chinese Buddhists ’* 
are Buddhists within Burma Laws Act, 
8. 18 (1), Oliinese customary law cannot 
he applied to their estate^ because It 
is not Buddhist law. The law of 
justioe, equity, 8c good oonscleuoo 
must, therefore, be applied under 
Burma Laws Act. s. 13 (8). & Indian 
Succession Act should govern the 
succession to the estates of ** Chinese 
Buddhists,** as being the law of justice, 
equity, 8c good cooscieuoe. In view of 
the foot that it is the general law of 
BuooeasloQ in India 8c Is the law which 
governs the succession to the estates 
of all other Chinese domicil^ 8c dying 
in Burma, whose personal law Is 
Idontloal with that of ChlimaA 
Buddhists.**— Phan Titok v. Lm 


Etin Kauk (1980), 1. L. R. 8 Ban. 
57.— IND. 

«d. Intestate domiciled abroad leaving 
shares in Canadian componv — Issue as 
to ownership of shares — Bjf tchai court 
deiertnin€d.}—Re I'enwior (1915), 35 
O. L. U 29 ; 9 O. W. N. 227.— CAN. 


PART VL SECT. 2, SUB-8BGT. 8.— 
D. (a). 


521 iv. .J— He Ropbr (Deceased), 

[19271 N, Z. L. R. 731.— N.Z. 


PART VI. SECT. 8, SUB-SECT. 8.— 

D. (i). 

■m. ** Heirs ** — In Canadian wiU — 
Whether adopted ehildrm indvded.]— 
Where in a will of testator domiciled 
in British Columbia a gift of pedwonalt/ 
is made to a person ^ or his heirs *' 8c 
snob pexBon dice domiciled in a foreign 
country before the death of testator, 
the word ** helis ** Inoludee an adopted 
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child, where under the law of that 
country the ejOtoct of adoption is to 
confer on an adopted child aU the rights 
8c status of a child bora in lawful 
wedlock. — Purcell v. Hendricks 8c 
Marks, (B.C.). [1925] 3 D. L. R. 854 ; 
(1925J 2 VV. W. R. 089.— CAN. 

PART VI. SECT. 2, SUB-SECT. 4 .— 
A. (0). 

•o. Chrant to attomev of exeetdrte.) — 
Where a testator domlolJed in Quebec 
made an ** authentio will ** under the 
law of that provinoe 6c the sole execu- 
trix resided therein 8c the attorney 
appointed by her died a duly authenti- 
cated copy of said wlii with the Surro- 
gate ct. in Saskatchewan letters of 
administration with the will annexed 
were granted to him for the use 8c 
benefit of the executrix 8c until she 
should duly apply for Sc obtain probate. 
— Re PoausB Eotatb (Sask.), 11929] 4 
D. L. R. 1080 : 1 W. W. K. 904.— 
CAN. 



594a* .] — A British bom subject, 

domiciled in Malta, having made his will in 
England, according to English law, & not 
according to the law of Malta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — FREns v. Frbre (1847), 5 
Notes of Oases, 593. 

^nnotolion.'— Oonsd. Re Rosa, Boss v. Waterfleld (1929). 40 
T. L. R 61. 

615. Add. Annotation: — As to (2) FoUd. Re 
Ounnington, Healing v. Webb (1923), 08 
Sol. Jo. 118. 

621a. — .] — Testator gave a 

share of his residuary estate to trustees upon 
trust for sale & to stand possessed of tlie 
proceeds to pay the income to M. for life & 
theQ for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 &, died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive on) ' her legal portion : — Held : the 
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will was an effectual exercise of the power. — 
Re St&ono, Stroi^o v. Meissner (1925), 95 
L. J. Ch. 22 ; 69 Sol. Jo. 693. 

626a. Over stock representing proceeds of sale of 
real estate In England — Sc liable to be laid out 
In purchase of land.] — An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real e^te in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land imdcr Bottled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave “ all her pro- 
perties & chattels (tous lea Hens et droits 
mobiliers) ” to T. absolutely : — Held : the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, the fund being personal 
estate in form, it passed by the will. — Re 
Harman, Lloyd v. Tardy, [1894] 3 Oh. 
607 ; 63 L. J. Ch. 822 ; 71 L. T. 401 ; 8 R. 
549. 

Annotfition Refd. Re ScholcflcUi. ScholeUulrt St. John, 
Re Yonnjf, Smith w. St. John, 11905] 2 Ch. 408. 

638. Add. Citation :^i2'7 L. T. 117. 


Part VII. — Contracts. 


689. To the cross-reference before this case add 
“ No. 1981a.** 

639a. .] — Pltf. was received by defts., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamt^hips from 
New York to Southampton. The coatraefc 
contained a claxise that the shipowners siiouid 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the acD 
of God, or from causes of any kind beyond the 
carrier’s control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to tiiem 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law ; the clause relieving defts. from liability 
lor the negligence of their servants, though 
void by the law in force in Detroit, was valid 
Sc enforceable, by English law, but, applying 
the ejuadem generis i^e, the clause did not 
absolve defts. from liability for pltf. *8 injury. 
— Jones v. Oceanic Steam Navigation Oo., 
Dtd., [1924] 2 K. B. 730 ; 93 L. J. K. B. 1053 ; 

' 132 L. T. 207 ; 40 T, L, B. 847 ; 69 Sol. Jo. 
106 ; 16 Asp. M. L. C* 432. 


640. Add. Annotation : — Apld. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. L. R. 771. 

640a. Agreement for contract to be subject to 
foreign law— Contract cancelled by decree ot 
foreign Government.] — In May, 1903, pltf. 
took out a 20 year eudowraont life insurance 
policy with defts. for 10,000 roubles payable 
at defts.’ olfico in Bt. Petopsburgh, & by the 
terms of the poli(w all premiums wore to be 
paid in RusHia, Pltf. paid all the premiums 
in Russia down to 1917, <fc thou in London 
down U) 1919. By the terms of an Imperial 
Decree of the Russian Empii'o, dated July 7, 
1889, which were incorpejrated in the policy, 
it was provided [inter alia) that all disputes 
in connection with insurance oiierabious 
should be settled according to Russian laws 
& in Russian cts. of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1918, insurance in all its forms 
was declared a State monopoly, & in Nov. 
1919, a Decree of Cancellation aiiolisliod life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 
those circumstances pltf., who was prevented 
by the above decrefis of 1018 Sc 1919 from 
suing on the policy in Russia, brernght an 
auction in England for a declaration that 
defts. were liable to him under the policy : — 
Held : the projjer law of the contract was, 
according to the policy rules, the law of 
Russia, & the ofTeot of the Cancellation 
Decree of Nov. 1919, was that the contract, 
if in fact there was any contractual nexus 
left in existence between the parties after 
the Monopolisation Decree of 1918 came into 
force, was annulled, & pltf. could not recover 
on it. — Pkrry V. Equitable Life Assurance 
Society op U.S.A. (1929), 45 T. L. R. 468. 


PART VI. SECT. 8. 

•,] — Re BuaxE Estate (Sask.), p. 366, aAie . — CAN. 
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641. Add. Annotation: — Aa to (2) Refd. N. V. 
Kwik Hoo Tozig Handel Maatschappij v. 
Finlay, [1027] A. 0. 604. 

648. Add. Annotationa: — Refd. Jones v. Oceanic 
Steam Navigation Go., [1924] 2 K. B. 730; 
N. V. Kwik Hoo Tong Handel Maatschappij 
v. Finlay, [1927] A. 0. 604. 

644. Add, Annotation: — Aa to (2) Refd. Cayzer, 
Irvine v. Board of Trade (1926), 95 L. J. K. B. 
1054. 

645a. .] — The master of a North German ship, 

lying at Constantinople, entered into a 
charterparty with North German subjects, j 
there resident, to carry a cargo to a port in j 
the United Kingdom or on the continent, j 
to be delivered to English consignees. The 
chartcrparty & the bill of lading given imder 
it yrere in the English language, & it was 
stipulated that the ship should call at one of 
three ports of the United Kingdom for orders. 
The ship duly called at P., & was ordered to 
proceed to an English port to discharge ; — 
Held : as the intention of the parties as to 
what law should govern was to bo gathered 
from the circumstances of the case, £, as the 
giving of the orders fixed the seat of the con- 
tract in England, the law of England applied. 
— The Wilhelm Schmidt (1871), 25 L. T. 
34 ; 1 Asp. M. L. 0. 82. 

Antwtaiiima : — Consd. Tho Adriatic (1931), 47 T. L. H. 638. 

Refd. The San Uoman (1872), L. K. 3 A. & E. 583 ; Tho 

Daimobroir (1874), 31 L. T. 759. 

646. Add, Annotationa : — Apld. Jones v. Oceanic 
Steam Navigation Co.. [19241 2 K. B. 730. 

• Consd. The Adriatic (1931), 47 T. L. It. 638. 
Refd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A, 0. 604. 

(c) AppliocUion of Lex loci aolutionia (Vol. XI., 
p. 392). 

650a. Contract by State — Loan.] — When the Govt 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whose Goi^. contracts the loan, A not 
by the law of the country in which the con- 
tract is made. — Smith v. Weguelin (1869), 
L. R. 8 Eq. 108 ; 38 L. J. Ch. 465 ; 20 L. T. 
724 ; 17 W. R. 904. 

Annotation : — Refd. Goodwin v, Ilobarts (1876), 1 App. Cas. 

470. 

Before 659 add as follows : — 

658a. General rule.] — Where a contract made in 
one country is to be jjerformed in another, the 
law governing the contract is tho law of the 
country where the performance is to take place. 


A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser: — Held: as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of & property 
m them, A the piu^chaser bad, after their 
arrival in Malta, decdt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar. — B bnaih & Go. v. 
Hebono. [1924] A. G. 614 ; 93 h. J. P. C. 
133 ; 181 ii. T. 1, P. G. 

664. Add. Annotation : — Refd. B^ublica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

668. Add. Annotationa : — Refd. Republica de 
Guatemala V. Nunez, [1927] 1 K. B. 669; Be 
Visser, Holland v. Drukker, [1928] Ch. 877. 

669. Add. Annotation: — Refd. R^ublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

670. Add. Annotationa: — Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 609. 
Refd. Re Visser, Holland v, Drukker, [1928] 
Ch.877. 

672. Add. Annotation : — Refd. Farr, Smith v, 
Messers, [1928] 1 K. B. 397. 

676. Add. Annotation: — Refd. Russian Com- 
mercial & Industrial Bank v. Oomptoir 
D’Escompte de Mulhouae, [1923] 2 K. B. 
630. 

688. Add. Annotation : — Refd. Tho Colorado, [1923] 
P. 102. 

688. Add. Annotation : — Refd. Benaim v. Debono, 
[1924] A. C. 614. 

' Charterparty in English- -Entered Into 
by master of German ship with Germans 
abroad — To take cargo to England.] — The 

WiuiELM Schmidt, No. 045a, ante. 

692. Add. Annotation : — Consd. The Adriatic 
(1931), 47 T. L. R. 638. 

694. Add. Annotation: — Aa to (2) Consd. The 
Adriatic (1931), 47 T. L. R. 038. 

694a. Charterparty made in Egypt — ^Docu- 

ments & consignees English — Ship Swedish.] 
— By means of a freight engagement note 
defts., on English co. carrying on business 
in London, arranged with the pltfs., a firm 
carrying on business in Egypt & the Sudan, 
for the shipment of a quantity of cotton-seed 
from Alexandria to London, & pltfs. chartered 
a Swedish steamer for the purpose. The 
freight engagement note, the charterparty, 
& the bills of lading were all in English, the 


PART VII. SECT. tS, SUB-SECT. 1.— 

B. (b). 

66S vl. Asaes&mtrtUof damagesA 

— Damaros rooovorablo in an notion for 
broach of contract made abi*ouLl will bo 
determined by the proper law of tho 
oontraot. that Ib to say. the law which 
the parties intended should grovorn their 
rights & liabilities. — Horst t». liivES- 
l.BY. (19241 2 D. L. R. 1002; [19241 
2 W. W. .K. 443 ; 34 B. O. R. 19 ; 
affd.. [19251 1 D. L. R. 159.~-CAN. 

652 vii. .1 — Lucas & CX>, r. 

Moncton Supply Oo., [1924 j 4 D. L. R. 
370.— CAN. 

sn. Offer made efr accepted hu post — 
Oovemed by law of country of offeror .] — 
Rbnfkew Flour MiTja r. Sanschaqrin 
(1928). 0. R. 45 K. B. 29.— CAN. 

PART VII. SECT. 2. SUB-SECT. 1.— 
B. (0). 

m. Read now ** 658« i.** 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

■o. Jurisdiction of court to enforce — 
Contract to be performed abroad — 
Defendanis resident wUMn jurisdiction.] 
— Where defts. In a suit reside In this 
coimtry & the principal ofllo© of pltfs. 
is In England. & a contract is entered 
Into there between tho parties which Is 
to be executed In New York, a suit In 
respect thereof may be instituted lu 
this Province. — Direct Cable Oo, v. 
Dominion Telegraph Co. (1881), 28 
Gr. 648 ; (1883) 8 A. R. 416.— CAN. 

PART VII. SECT. 2. SUB-SECT. 4.— 
B. (b). 

I L Incorporation of 

Harter Adt.] — ^Pltf. contracted with 
deft, ship for the carriage of a cargo 
of wheat from Buffalo to Montreal. 
Pltf. was an American, the ship was an 
American ship, & the contract was 

22 


made in tho United States. Deft, 
alleged that the oontraot or bill of 
lading was Issued subject to the 
Harter Act, the terms A: conditions of 
which applied to & formed part of such 
contract, wrhile pltf. alleged that as 
this Act was not referred to or made 


part of the contract it did not apply ; — 
Held : the obligations of the parties 
tmdor this contract were governed by 
the laws of the United States. Under 
the laws of the United States the 
Harter Act did not need to be referred 
to in the bill of lading to become bind- 
ing on tho parties, & said Act was to he 
applied in this case.- — J. Richardson 
& Sons, Ltd. v. SS. Burlington 
(Que. Adm.). [1931] S. C. R. 96 ; 119303 
4 D. L. K. 627 ; affg., [1929] Ex. O. R. 
186.— CAN. 

f u. J — Macnamara 

V. S.S. Hatti£R.is, [19311 I- R. 337. — 

IR. 
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bills of lading being signed by pltfs. as 
“ agents only.’* During the voyage the 
steamer came into collision with another 
vessel & put into Cadiz, where she was found 
to be a constructive total loss, & defts. took 
delivery of their cargo at Cadiz. In an action 
brought for distance freight by pltfs. as 
trustees for the shipowners, pltfs. admitted 
that by English law distance freight was not 
recoverable, but they contended that the 
law applicable was either the law of the flag, 
namely, Swedish law, or the law of Egypt, 
where the contract was made : — Held : there 
was a primd facie presumption that the law 
of the nag applied unless the parties intended 
otherwise, but in view of convenience the 
parties must have intended the English law 
to apply, & therefore the action failed. — 
The Adriatic, [1931] P. 241. 

699. Add, Annoiaiiona : — Consd. Oantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
V. Timber Operators & Contractors (1920), 
96 L. J. K. B. 509. Consd. Poster v, Driscoll, 
Ijindsay v, Attlield, Lindsfiy v, Driscoll, 
[1929] 1 K. B. 470. Refd. Equitable Trust 
Co. of New ^ ork v, Henderson (1930), 47 
T. L. R. 90. 

703a. Policy effected In England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its assets in New York. The co. had a 
branch in London & in most of the capitals 
of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the Tx>ndon branch had no gener«).1 authority 
to issue policies in this country. Cei'^viln life 
policies signed by the president Sr. sec';^?tary 
of the CO. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, & proofs of death vrere to be furnished 
at the New York office. An indorsement on 
the policy provided that it should bo con- 
strued according to English law ; — Held : 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable. — 
New York liiPB Insurance Co. v. Public 
Trustee, [1924] 2 Ch. 101 ; 93 L. J. Ch. 
449 ; 131 L. T. 438 ; 40 T. L. R. 430 ; 68 Sol. 
Jo. 477, O. A. 

Annotations : — ^Reld. Swedish Certral Ry. v. Ttiompsob, 
19241 2 K. B. 255; Republica tie Onatomala v. Nunez, 
1927J 1 E. B. 669. 

706. Add, Annotation: — As to (1) Refd. The 
Colorado. [1923] P. 102. 

705a. Insurance against loss by forged document — 
Governed by English law — Insurance in 
London — Business carried on in New York.] — 

Pltfs., who carried on business in New York, i 
took out a policy of insurance in London ) 


against loss which they might incur by having 
acted upon any document which might prove 
* * to have been forged. ’ * During the currency 
of the policy pltfs. were induced to lend 
money to a firm by a document containing a 
false statement of the firm’s assets & liabili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., & the pltfs. 
sued an underwriter on the policy. By the 
law of the State of Now York forgery includes 
“ a false statement of financial condition.” 
A member of the firm had since been con- 
victed in Now York of forgery. Pltfs. con- 
tended that the woi^d ” forged ” in the 
policy must be construed by the law of New 
York where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery according to English law i — 
Held : even if the document was a forged 
document according to the law ot New York 
the word “ forged ** was used in the policy 
merely ta describe an existing state of fact 
& not as a term of ai't to be construed accord- 
ing to tlie law of the place where the loss 
happened, & accordingly the action failed. — 
Equitable Trust Oo. op New York v, 
Henderson (1930), 47 T. L. R. 90. 

709. Add, Annotation -Refd. Belinke v. Bode 
Shipping Co., [1027] 1 K. B. 649. 

709a. Contract cancelled by decree of foreign 

Government.] — Perry v. Equitable Life 
Assurance Socusty op U.S.A., No. 040a, 
ante, 

711. Add, Annotation : — As to (1) Refd. The 
Colorado, [1923] P. 102. 

716. Citationa For “ 6 De G. M. & G. 004 ’* 
read ” 1 De G. M. & G. 004.** 

719. Add, Annoiaiion : — Refd. The Colorado, 
[1923] P. 102. 

730. Add.- Annotation : — Dlsld. Foster v, Driscoll, 
Lindsay v. Attflold, Lindsixy v, Driscoll, [1929] 
1 K. B. 470. 

732. Add. Annotation : — Dlstd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

732a. Goods to be smuggled Into foreign 

country — Not enforceable In England.] — F., a 

financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. wore minded to load 
a ship with a cargo of whisky to bo carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. I). & M. entered into 
a contract to buy a steamer for £2,505 ; F. 
advanced £256 as a deposit on the purchase. 
On Oct. 20, 1027, an agreement was entered 
into between F., L. Sc. D. & M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27^. Od. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 20. D. & M. W()ro to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to bo m;xde by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., Sc. a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 20, & to be 
drawn & accepted on Oct. 20, Sc. handed to L. 
to hold as security until he should hand the 
shipping documents or delivery order from 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (0). 

701 I. Marine policy— Ormemed by 


lex loci contractile.] — Paitebson v . j 703 IL .1 — Re Hewitt Sc 

Continental Insubancb Co. (1859), , Hewitt (Ont.) (1918). 14 O. W, N. 
IS U. C. R. 9.— CAN. » 300 ; 43 D. L. R. 710.— CAN. 
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bond OB or before Nov. 26. It, agreed to lend 
D. Sc M. £2,500 (£1,000 at 8 per cent, per 
annum Sc £1,500 at 40 per cent, per annum 
intoreat) for the purchase of the steamer, the 
loan to be secured by a first mtge. on the 
steamer. F. agreed to lend D. & M. £1,000 
at 40 per cent, per annum interest to be 
* secured by a second mtge. on the steamer. 
D. Sc M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation Sc £2,500 against marine risks 
Sc deliver to L. cover notes for £1,600 & £1,000 
& to F. a cover note for £1,000. F. Sc L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
Sc M. agreed to provide £1,600, the estimated 
balance required for the equipment of the 
steamer for the voyage : — Held : the object 
to be attained by this agreement being a 
breach of international comity, the agree- 
ment was contrary to public policy Sc void. — 
Foster v, Driscoix, Lindsay v, Attfibld, 
Linbsay V, Driscoll, [1929] 1 K. B. 470 ; 98 
L. 3 . K. B. 282 ; 140 L. T. 479 ; 45 T. L. B. 
186, 0. A. 

Annotation Reid. Carling Export. Brewing & Malting Co., 
Ltd. V. Jt., [1931] A. O. 435. 

788. Add. Annotation ; — Dlstd. Foster v, Driscoll, 
Lindsay v. Attfield, Lindsay v, Driscoll, 

, [1929] 1 K. B. 470. 

740. Add. Annotation: — As to (2) Refd. Em- 


ployers* liability Assce. v, Sedgwick Collins 
(1926), 96 L. J. K. B. 1016. 

748. Add. AnnoiaUons : — Aa to (1) Refd. Jebara v. 
Ottoman Bank, [1927] 2 K. B. 264. Generally, 
Mentd. Larrinaga v. Soo. Franco Americaine 
Des Phosphate de Medulla (1923), 92 
1m J. K. B. 455. 

750. Add. AnnoUUiona : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Clnb v. Laurence, 
[1929] 2 K. B. 153. 

752. Add. Annotaliana : — Apld. Soo. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Hall Club v. Laurence, 
[1929] 2 K. B. 163. 

752a. .] — ^Where money is 

lent in a foreign country for the purposes of 
gaming Sc gaming in that country is not 
ulogal. Sc cheques payable in England are 
given for the money lent, pltf . can ignore the 
security Sc sue as for money lent to deft. — 
SocijSt^j Anonyms dbs Grands Etablissb- 
MBNT8 db Touquet Pakis-Plagb v, Baum- 
OART (1927), 96 L. J. K. B. 789 ; 136 L. T. 
799 ; 43 T. L. R. 278. 

Annotation: — Consd. Carlton Hall Ctub v. Laurence, [1920] 
2K. B. 153. 

757. Add. Annotation: — As to (1) Apld. Swiss 
Bank Corpn. v, Boehmische Industrial Bank, 

' [1923] 1 K. B. 673. 


Part VIII. — Torts. 


777. Add. Annotalion : — Refd. Isaacs v. Cook, 
[1926] 2 K. B. 391. 

788. Add. Citation : — auh nom. Badtolph v. Bam- 
FBILD, Oas. temp. Pinch, 186. 


789. Add. Annotation : — Refd. The Pagernes, 
[1927] P. 311. 

796 . Add. Annotation : — Aa to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1926] 1 K. B. 271. 


PART VII. SECT, a, SUB-SECT. 6.— D. 

•p. Contract to indemnify hail .] — 
Where a contract of Indemnity against 
loss with respect to ball given In pro- 
ceedings In a ot. of a foreign country, 
is lawful under the law of that country 
the oontraot. Sc the security, if any. 
given ** in implement of tho contract,* 
can be euforo^ in Canada, even though 
the contract was executed in Canada 
Sc said security Is a mtge. on Cana- 
dian land. — N ational Surkty Co. e. 
Labskn (B. O.). 119291 4 D. L. H. 918 
3W. W.> ^ ' 


79 ; 


[i. 299 : rent., 11929] S D. L. K. 
2 W. W. B. 152.--CAN. 


PART VII. SECT. 2, SUB-SECT. 8. 


766 i. By act of parties — Payment — 
In what currency.]-— E hmka v. Bobdbb 
OITIBS iMpaovRMKNT CX). (1922), 59 
O, L. R. 193.— can. 


766 U. .J— Mtxrs V. 

Union Natural Qas Oo. (1922), 63 
O, L. R. 88.— can. 


766 ill. .1 — Where a 

payment originating in one oountry Ib 
to be made in another country. Sc the 
currenoy denoxulnatiou specified is the 
same in both countries, the rule is that 
the payment must bo made in the 
currenoy of the oountry w'here the 
money is payable, unless by express 


terms or neoessary implication pay ment i 
In some other currenoy is required. — 
SlMMB V. Ohernenkoff, 11922] 1* 

W. W. R. 967 ; 62 D. L. R. 703 ; 15 
Sosk. L. R. 185.— CAN. I 


PART VIIL SECT. 1. 

776 xii. .1 — Appel- 

lant, resident in Ontario, in the oourse 
of his employment was injured in that 
province owing to tho negligence of a 
fellow servant. He sued for damages 
in Baskatohewan, In which provlnoo 
common employment was not a de- 
fence, although a defence to an action 
in Ontario : — Hetd : the action could 
not be maintained. — McMillan v, 
Canadian Northern Rr. Co., 

A. C. 120 ; 92 L. J. P. O. 44 
L. T, 293 ; 39 T. L. R. 14.— CAN. 



776 xUl. .}— An ap- 

plication under K. B. Act, 1920 
(Sask.), for leave to bring an action 
for damages for personal lifjories in- 
curred in the province of Alberta tn 
the oourse of pitf.'s employment was 
refused, on the ground that tho acts 
complained of were not uniustlhabie ** 
aooording to Alberta law. Sc an 
essential oondition to foimd the 
action was not fnlflUed. — Ward v. 
BRinsB American Oil Co., Ltd., 
[1923] 1 W. W. R. 1240: 16 Bask. 
L. R. 526.— CAN. 
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775 xlv. .]— O’CON- 

NOM V. Wray, Boyd v. Wray, [1929] 2 
D. L. R. 24 ; 46 Que. K. B. 199.— 
CAN. 

776 XV. .1— Cald- 

well V. Reilly & Bell, [19311 3 
W. W. R. 613.— CAN. 


PART VIII. SECT, a, SUB-SECT. 1. 

780 i. Trespass to person — Damages 
— Granting of compensation entruded 
to special trihunal in country where tort 
committed .] — Since in B. C. the board 
appointed under Workmen *8 CJom- 
pensatlon Act has exclusive Jurisdiction 
in matters of compensation in lieu of 
all rights of action of a workman or 
his dependents against 1;^ employer 
for any accident arising out of in the 
oourse of his employment, no action 
can lie in Saskatchewan on behalf of a 
widow Sc child of a workman for his 
death while domiciled in B. O. — Wal- 
pole V, Canadian Northern Ry. Co., 
[1923] A. C. 113 ; 92 L J. P. O. 39 ; 
128 L. T. 289 ; 39 T. L. R. 16.-— CAN. 

b. For ** Trespass — Negligence — 
CoYfitnon employment — Lex loci actus ** 
toad ** Negligence — Common em- 
ployment — Lex loci actus.** 

t. After this oaee add ** See, also. 
No. 776 xii., ante.** 



ToL SX— Oiaiiliot of Laws. CfueiSOO— 800. 


Part IX. — Marriage. 


800. Add, Annotations : — Consd. Nachinison v. 
Nachimson, [1930] P. 217. Refd. Apkni v, 
Apted & Bliss (1930), 143 L. T, 363. 

SOI. Add, Annotations : — Expld. & Distd. Nachim- 
son V. Nachimson, [1930] P. 217. Retd. 
Apted V. Apted & Bliss (1930), 143 L. T. 363. 

808« Add* Annotations: — Refd. R. v, Moscovitch 
(1927), 44 T. L. R. 4 ; Spivack v, Spivack 
(1930), 99 L. J. P. 62. 

808. Add, Annotation : — Consd. Nachimson v, 
Nachijnson, [1930] P. 217. 

808a. Facilities tor dissolution under 

local law immaterial.] — Marriage is a volun- 
tary union for life of one man &; one woman 
to the exclusion of all othei*s, & where a 
marriage in a foreign country complies with 
these requirements it is immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the wiU of 
either party with merely formal conditions 
of official iHigistration. 

A man & a woman, both domiciled 
Russians, ent 3red in Russia into a contract 
accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration ; — Held : 
on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above. — ^.N achim- 
80N V, Naciumson, [1930] P. 217 ; 99 L. J. P. 
104; 143 L. T. 264; 94 J, P, 211; 40 
T. L. R. 444 ; 74 Sol, Jo. 370 ; 28 L. O. U. 
017, C. A. 

Annotations: — Refd. GottUffo v. Edolston, [1930] 2 K. B. 

378 ; Spivack t;. Spivack (1930), DO h. J, P. 52. 

806. Add. Annotations : — As to (3) Consd. Inver- 
clyde V. Inverclyde, [1931] P. 29. Retd. 
Mitford V. Mitford, [1923] P. 130 ; Nachimson 
V. Nachimson, [1930] P. 217. 

814. Add. Annotation : — As to (2) Refd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 

817. Add. Annotation : — ^Refd. Berthiaume v. 
Dastous (1929), 45 T. L. B. 607. 

821. Add. Annotation : — Refd. Papadopoulos v. 
Papadopouios (1929), 46 T. L. R. 44. 

827. Add, Annotations: — As to (1) Consd. Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd. 
Papadopoulos v. Papadopoulos (1929), 46 
T. L. R. 44. As to (2) Refd. Mitford v. Mit- 
ford, [1923] P. 130. 

828a. .] — Papadopoulos v . 

Papadopoulos, No. 946a, post. 


PART IX. SECT. 1, SUB-SECT. 1. 

811 1. MarTTiagt solemnised ac^ 

cording to law of state.) — It a person 
domiciled in a country whose laws 
permit polygamous marriages is, in 
accordance with its laws, married there 
to two wives, oithEcns oi that country, 
& dies while still domiciled there though 
temporarily residing in B. C., the status 
of toe wives will be recognised by the 
cts. of B. C. for the purpose of fixing 
the succession du^ payable on 
movable property in B. C, going under 
ased’s will to each of the wives. — 


deceased^ 
Yew V. A.-0. 


FOB British Coi-umbia, 


829. Add. Anno/a/io>i« ; — Refd. Republioa do 
Guatemala v. Nunez, [1927] 1 K. B. 069; 
Sloggett V. Sloggett, [1928] P. 148 ; Nachimson 
p. Nachimson, [1930] P. 217. 

g 35 a, ,] — If there is one question better settled 

than any other in international law, it is that as 
regards marriage — putting aside the question 
of capacity — loots reg^ii actum. If a marriage 
is good by the laws of the country wlicio it is 
effected, it is good all the world over, no 
matter whether the proceeding or ceremony 
which constituted marriage according to the 
law of the place would or would not constitute 
marriage in the country of the domicil of one 
or other of the spouses. If the so-called 
marriage is no marriage in the place wlit^re 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of the parties* 
domicil would be considered a good marriage 
iver Cun.). — Bkhtiuaume v. Dastous, [1930] 
A. C. 79 ; 99 L. J. P. 0. 66 ; 142 1.. T. 64, 
P. C. 

Annotation : — Consd. Nachimson v, Nachimson, 11030] P. 

217. 

886. Add. Annotations : — FoUd. Mitford v. Mitford, 
[1923] P. 130. Consd. Salvesen (or von 
I^rang) v. Austrian Property Administrator, 
[1927] A, 0. 641 ; Berthiaume v. Dastous 
(1929), 46 T. li. H. 607 ; Inverclyde v. Inver- 
clyde, [1931] P. 29. 

840. Add, Annotation A« io (2) Refd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930. 

863. Add, Annotations Buerger v. New 

'York Life Assce. (1927), 90 L. J. K. B. 930. 
Mentd. Perlak Petroleum Miwitschappij v. 
Deen, [1924] 1 K. B. Ill ; R. v. Moscovitch 
(1927), 138 L. T. 183. 

g 5 gi^, Marriage of Roman Catholics In 

India — Within prohibited degree — Indian 
statutes Inapplicable.] Two British Jt<»mari 
Catholics assumed to bo domiciled in India 
went through a ceremony of marriage, tlioiigh 
they were within the prohibited degrees of 
consanguinity according to English law, but 
a diHi)enBaiion had been obt/iined from the 
local Roman Cutliolic ecclesiastical authori- 
ties for tiie couple to contract the marriage 
notwithstanding i -Held : ili(‘rc was no 
sanction in the Indian statutes relating to 
the maiTiage of Chi istians in India for British 
Roman Catholics to ent(,T into a valid union, 
the marriage was declared null & void. — 
Pkal r. Pkal, [1931 J P. 97 ; 100 h, J . V, 69 ; 
uTl. T, 768 46 T. L. R. 645 ; 74 Sol. Jo. 

612. 

860. Add. Annotation Hold,. Berthiaume v. 
Dastous (1929), 45 T. L. R. 607. 

in Natal. By the oommon law pre- 
vailing in T. at the time, rnaiTiage 
between a roan 8l hie dpooaeed wife's 
biMter woe prohibited. In N. Bucli a 
niarriage was permitted by statute : — 
Held: the marriofire was valid iuQH- 
uiucb aa the domicil of W. wfw In N. 
& the marriage woe wdebmted In N., 
&: the N. ct«. would not regard the 
validity of the marriage as affected by 
an incapacity imposed by the law ol 
the husband's doroleil not rt^cognlsed 
by the law of N.— Frikuman r. FmEl>- 
MA^'H Executors (1^22), 43 N. L. K 
«S. AF. 


[1924] 1 D. L. R. 1100 ; 1 W. W. K. 
753 ; 33 B. C. R. 109; reesg. h. C. 
sub nom. lie Lee Oheono, 11923J 1 
W. W. R. 867.— CAN. 

PART IX. SECT. 1, SUB-SECT. 2. B. 

gj4 iu, — — .3 ~*Fafarp V . Beaupius 
(1927). Q. R. C4 S. C. 24.~CAN. 

PART IX. SECT. 1, SUB-SECT. 2.-C. 

g27 U, .}— In 191 1 H., domiciled 

in the Transvaal, married his deceased 
wife’s Bister, W., who was domiciled 
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Cases 861A'— 899a. ' English and Empire Digest Sttfflement. 


Part X. — Divorce and other Matrimonial Causes 


861a. Marriage In Turkey before Treaty 

of Lausanne.] — ^Martin v, Martin & May 
( 1928), 72 Sol. Jo. 612. 

861b. .] — Doust V, Doubt (1929), 

108 L. T. Jo. 113. 

868. Add, Annotation i — Apld. Matthews v, 
Matthews (1930), 99 L. J. P. 143. 

S73a. .]— The jurisdiction in divorce is limited 

to England &> Wales depends upon domicil 
there, & it does not necessarily confer any 
authority over the property of a person domi- 
ciled in a foreign country. — Tallack v. 
Tallack & Bropkema, [1927] P. 211 ; 96 
L. J. P. 117 ; 137 L. T. 487 ; 43 T. L. R. 
467 ; 71 Sol. Jo. 621. 

Under Judicature (Consolidation) Act, 1925 
(c. 4-9), 8. 191.] — See Husband & Wipe, No. 
6642a, post, 

884-. Add, Annotations: — Consd. Inverclyde v, 
Inverclyde, [1931] P. 29. Refd. A.-G. for 
Alberta v. Cook, [1920] A. C. 444. 

885. Add. Annotations : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. 0. 444 ; Salvesen (or von 
Lorang) i?. Austrian Property Administrator, 
[1927] A. O. 041; Inverclyde v. Inverclyde, 
[1931] F. 20. Refd. Graham v. Graham 
(1923), 128 L. T. 639 ; Eustace v. Eustace, 
[1924] P. 46 ; Rudd v, R^ .dd, [1924] P. 72 ; 
Hasson v, Sasson, [1924] A. O. 1007. 

894. Add. Annotations: — Consd. Graham v. 
Graham, [1923] P. 31 ; Salvesen (or von 
Lorang) v, Austrian Property Administrator, 


[1927] A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130. Refd. Inverclyde v. Inver- 
clyde, [1931] P. 29. 

894a. .] — (1) The competent jurisdiction to 

dissolve a marriage is that of the husband’s 
domicil & deft, must be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marrif^e cannot exi^ in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring; it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her proceedings 
for dissolution. A decree of judicial separa- 
tion by reason of a matrimonii offence of the 
husband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife. — 
H. V . H., [1928] P. 206 ; 97 L. J. P. 116 ; 
139 L. T. 412 ; 44 T. L. R. 711 ; 72 Sol. Jo. 
698 ; siibsequent proceedings : sub nom. Horn 
V . Horn (1929), 142 L. T. 93. 

895. Add, Annotations : — As to (1 ) Refd. Graham 
V . Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 46. 

896. Add, Annotation : — Consd. Inverclyde v, 
Inverclyde, [1931] P. 29. 

899a. .] — A decree for judicial 

separation made imder Matrimonial Causes 
Act, 1857 (c. 76), s. 10, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 


PART X. SECT. 1, SUB-SECT. 1. 

•q. To make order for cvMody of 
children — Uhildrcn living with mother 
oiUside province ,] — KiU’Atiuok v. Kil- 
patrick (B, C.), 11929] 3 W. W. 11. 
463 ; [1930] 1 D. L. 11. 288 42 B. O. K. 
88.— CAN. 

PART X. SECT. 1. SUB-SECT. 2.— 
A. (a). 

b 1. .1 — Held : It Is the duty of 

the district judge, when a petition for 
dissolution of marriogo comes before 
him, to satisfy himself that the parties 
to the marriage wore domiciled in India 
at the time when the petition woa 

B nted Sc to soe that the petition 
contains a deolaratlon to that 
etTect ; Sc before hearing the suit, to 
satisfy himself that the parties are iu 
fact domiciled in India. — Murphy t>. 
MURHIY (1929), I. L. K. 10 Loh. 607.— 
IND. 

b ii. Under Indian Vivtoroe 

(Amendment) Act, 1926. J — Under Indian 
Sc Colonial Divorce .Turisdiction Acts, 
B. 1 (!),&: Indian Divorce Act, 1809. 
t. 3, the High Ot. has jurisdiction to 
grant a decree for dissolution of a 
marriage: the words in soot. 1 (1) (o) 
of the Act ot 1926 are Intended to mean 
that the grounds on wliioh a decree 
for tho dissolution of the marriage 
of British subjects domiciled lu England 
may be granted by a High Ot. In India 
shall bo those on which suoh a decree 
might be gr&nted by the Divorce Ot. in 
England aooordlng to the law for the 
time being in foroo in England, i.e. 
aooordlng to Supreme Ct. of Judioatnre 
(Consolidation) Act, 1925, s. 176. — 
Babnaud V, Barnard (1928), I. L. R. 
56 Oalo. 89.— IND. 

b 111. — — ^A wife oaimot have a 
domioil distinct from that of her 
husband, while they continue married, 
oven though the wife has left him for 
cause or tho husband has deserted her ; 


&, lu order to give the ct. jurisdiction 
to decree a divorce, it must be estab- 
lished that the husband was domiciled 
within the province at the commence- 
ment of the proceedings. — Brren r. 
Brebn (Man.), [1929] 4 D. L. li. 649 : 
2 W. W. R. 345; revsd, on facts, [1930] 
1 W. W. H. 30 ; 1 D. L. R. 1006; 38 
Man. L. K. 4(»9. — CAN. 

b iv. .1 — ^Aot 26 of 1926 prevents 

any decree or dissolution of a marriage 
except where the parties are domiciled 
lu India. — Bonhirm v, Ka Troumon 
(1929), I. L. R. 57 Calc. 1169.— IND. 

b V. ^Stat utory domicile of wife — 

ViUidity of JMvorce d: Matrimonial 
Causes Act, 1930, a, 3.] — Worth v. 
Worth (1931), 7 N. Yu L. J. 266.— N.Z. 

878 i. Indian mar’ 

riage .] — Petition by the wife for dis- 
solution of marriage. The husband 
was a subjoot of the U.S.A. &; domioilod 
in that country; the marriage was 
celebrated & both parties resided in 
India until Jan. 1923, when tho hus- 
band left for America whore he 
remained. Adultery Sc cruelty were 
committed within the jurisdiction of 
tho ct. sudteiont to entitle petitioner 
to a decrtK) nisi : — Ueld : the ot. had 
jurisdiction to pass the decree. — 
Miller v. Miller (1924), 1. L. R. 52 
Calc. 560.— IND. 

879 iv. .]— The 

domicil of the married pair at the time 
when the Question of divorce arises 
is the test of Jurisdiction to dissolve 
their marriage. Sc the ct. of the bond 
fide existing domicil has jurisdiction 
over persons originally domioUed in 
another country to undo a marriage 
solemnised in that other oountiy ; 
& such a divorce will be recognised by 
the cts. of Ontario, ovon if granted for 
a cause which would not be suffloient 
to obtain a divorce in Ont-ario. — 
CROMARTY V, CROMARTY (1917). 38 
O. L. R, 481 ; 33 D. L. R. 151.— CAN. 


887 ii. .] — Myanduk 

V, Myanduk, [1931] 1 W. W. R. 755 ; 
2 D. L. R. 673.— CAN. 

890 iv. .] — An action by a 

husband, who had been married in 
Ontario, in a foreign State for a divorce 
resulted in favour of the wife. Sc Judg- 
ment dlssolying tho maniago w^as 
granted to iier, Sc by it she was awarded 
alimony. Subsequently the w’ife 
sought by action to roeovor the amount 
of alimony, & tho husband contended 
that as ho had never acquired the 
uecessaiy domioil to give the foreign 
et. Jurisdiction to grant the divorce 
tho j udgment was Invalid : — Held : 
as ho had invoked & submitted to tho 
Jurisdiction of the foreign ot^ he had 
precluded himself from sotting up 
want of Jurisdiction. — Swaizie v, 
SwAiziE (1899). 51 O. R. 324.— CAN. 

890 V. .] — In order to 

foimd jurisdiction to entertain a suit 
for divorce it must be shown that the 
husband was domiciled In South 
Australia at the commencement of the 
proceedings. Unconditional submis- 
sion to tho Jurisdiction by the husband 
is insufficient. — Slater v. Slater, 
[1928] S. A. B. R. 161.— AUS. 

PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). t 

f 1. Mwd be within territorial 

limits of province ,) — The domicil 
necessary to confer . Jurisdiction to 
dissolve a manias must be within 
the territorial limits of the provlnoe 
whose ots. are appealed to. — ^M arbi- 
AGGI V, Mabbiaogi, [1923] 3 W. W. K. 
849 : 4 D. L. R. 463.— CAN. 

899 iii. .1— Where a 

wife has obtained a decree of Judicial 
separation, she is entitled to acquire a 
domioil independently of her husband. 
— HASTiNoa r. HAsnNoa, [19221 
N. Z. L. R, 273.— N.Z. 
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a divorce in a ct. other than that of the hus' 
band’s domicil. The effect of sects. 26 & 2G 
of the above Act upon the legal relationship 
of the spoiues after a decree for judicial 
^paration is confined within the precise 
terms of those sects. — A.-G. for Alberta v. 
Cook, [1926] A. C. 444 ; 95 L. J. P. 0. 102 ; 
134 L. T. 717 ; 42 T. L. R. 317, P. 0. 

Armt^atic^ SalvoHen (or von Loraufc) v. Austrian 

CmsI'R a. C. 641. Reid. H. e. H., 


899b. 


Subsequent change of domicil 


by husband.} — H. v. H., No. 894a, ante. 


903a. — .] — (1) The burden of 

proving a change of the domicil of origin 
is strongly on those allegii^ it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

^ (3) Even if the American ct. had juris- 
diction petitioner would have not have been 
boimd by proceedings, of which she had 
no notice or knowledge. 

(4) Senible : even if resp. has now acquired 
. an American domicil, petitioner can still 
as a deserted wife obtain relief from the 
English cts. — Rudd v. Rudd, [1924] P. 72 ; 
93 L. J. P. 45 ; 130 L. T. 575 ; 40 T. L. R. 
197. 


903b. Subsequent change of domicil 

by husband.] — H. v. H., No. 894a, ante. 

905. Add. Annotation : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 


906, Add. Annotation :~ Comd, A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 


916. Add. Annotation: — Ref d. Graham u. Gr.'^hatu. 
[1923] P. 31. 

917. Add. AnnoUiliona : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444; H. v. H., [1928] 
P. 206. Refd. Graham v. Graham, [1923] P. 
31 ; Raeburn i\ Raeburn (1028), 138 L. T. 
672. 

918. Add. Annotations : — Distd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v. Graham, 


[1923] P. 31 ; Mitford v. Mitford, [1923] 
P. 130. 

918a. .] — It is established by the cases 

of Armyiagc v. Armyiage^ No. 917, ante, 
& Anghinelli v. Anghinelli, No. 918, ante, 
that, according to the practice of the 
ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd et ihoro, can be entertained in a case 
where both parties ore resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the in^itution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 0), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where ho was inhabiting or dwoUing, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts. ; Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without His Majesty’s Dominions, c:annot 
extend the jurisdiction. — Grauam v. Graham, 
[1923] P. 31 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 
39 T. L. R. 139 ; 67 Sol. Jo. 316. 

Annolrditnts .—Distd. Enat^ioo v. Enataoo, (1924) P. 45. 

Refd. llooburn v. lloobiiru (1928), 138 L. T. C72 ; Jobnstouo 

V. Jotmstono [1929] P. 1U5. 

918b. .] — Where the parties are not 

domiciled in England, in a suit for judicial 
separation the (question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, reap, 
was resident within tlie jurisdiction. — Rae- 
burn V. Raeburn (1928), 138 L. T. 672 ; 44 
T. B. R. 384, 

918 c. Respondent domiciled In England.] — 

There is jurisdiction in tht^ Probate, Divorce 
A Admlty. Div. to decree judicial separation 
at the suit of the wile wiiore the iiusband is 
domiciled in England, although at the date of 
the institution of the suit ho is not resident 
in this country. — Euhtace v. Eustace, [1924] 
P. 45 ; 93 L. J. P. 28 ; 130 h. T. 79 ; 39 
T. L. R. 687 ; 67 Sol. .To. 807, 0. A. 


903 iva. .] — The law 

of domicil govornins: divorce is that tho 
domicil of tho husband is the domicil 
of the wife ; but circumstances may 
arise, as a result of that rule, which will 
justify the intervention of the cts. so 
as to give a deserted wife relief from 
her maiTiage tie, — P ayn v. Patn, 
[1924] 3 D. L. n. 1006; 3 W. W. It. 
in.— CAN. 


008 Iv b. .]~Although 

a married woman has been deserted by 
her husband & he is moving about from 
place to place, she cannot acquire an 
independent domicil : &, therefore, 

an action for divorce, brought by her 
in a province In which she is residing 
& was residing when he deserted her 
but which is not his domicil at tho 
time of the action must be dismissed. — 
Nklbon e. Nelson Sc. Andrews (Sask.), 
[19281 4 D. L. R. 910; [1928] 3 

W. W. R. 291 ; affd., 11930] 1 W. W. U. 
189; 8 D. L. R. 622; 24 8. h. It. 250. 
■—CAN. 


903 vt Pltf. hus- 

band. when domiciled in N., married 
deft. In that State. She deserted him 
whUe In that State in 1907. In 1017 
he came to Q. & acquired a domibil 
there. Deft, continued to reside in N. 
In 1927 he brought this action for dis- 
solution of the marriage on the ground 


of desertion continuously without cause 
for five years : — Held : the ct. had 
jurisdiction to entertain tho action. — 
Boons V. Roche ,[19281 St. U. Qd. 11. 
AUS,— 

903 vii, .]— Tho facU 

that a wife has been dcsertcil by her 
husband & ho has acquired another 
doniiclle while she has continued to 
reside In the domicile which was his 
at the time of tho dosortion, do not 
afford an oxception to tho rule t hat It 
is only tho ct. of his domicile at t^io 
time the action is begun which has 
jurihMllction to grant her a d<;croo of 
divorce.- - Harris v. Harris & Harris, 
[1930] 1 VV. W. n. 173 ; 4 D. L. It. 
736 ; 24 S. L. K. 234 ; affff., [1929J 
2 D. L. R. 546.— CAN. 

■t. In Ireland — Power to elect to be 1 
domiciled eHher in Northern Ireland J 
or in IrUh Free StaU.] — Egan v. i 
Egan, [19281 N. I. 159.— IR. 1 

PART X. SECT. 1, SUB-SECT. 2.— B. { 

gv. Co-respondent not domiciled in j 
country where divorce sought — LUdrilUy 
to damages «€• costs,] — In Manitoba 
where an action for divorce is based on 
adultery committed outside the pro- 
vince, & the co-resp. is neither a 
resident of nor domiciled In Manitoba 
Sc has no assets therein, the ct. has no 

27 


jurisdiction to decree either costs or 
damages against tho co-roHi». where he 
has not subniJtted himself to its juris- 
diction. — IlUTA V. UUTA & SAMUMAK 
(Man.), [19291 4 1). L. K. 1053 ; 1 

W. W. R. 744.— CAN. 

PART X. SECT. 1, SUB-SECT. 3. 

g i. .] — Whore a wife bilngs 

an action of separation & ailment 
Hgaiust her husband on tho ground of 
a malrimonia] ofTcnco committed by 
tho husband wtiUe doFniciled In Soot- 
Jand, tbe ct. in Scotland has j urlsdiction 
to entertain the aotlon, although prior 
to the bj-inging of the action the 
husband bus taken up his permanent 
rostdenoe & acquired a domicil in a 
foreign country. — U amsav v. Ramsay. 
{I92dj S, C. 216.— SCOT. 

tx. Protest to jurisdiction — I*ro- 
cedure.] — Miller v. Miller (Man.), 
[19291 3 VV. W. R. Ip7.— CAN. 

PART X. SECT. 1 . SUB-SECT. 4 . 

ll. .1 — On petition by a wife for 

restitution of conjugal rights : — UeUl : 
resp. had an Irish domicil, & tho ct. 

I had jurisdiction to give relief, it being 
! inimatcrial whether resp. was or v/as 
i not an American citizen. — B ell v, 
1 Bell, [1922] 2 I. R. 162.— IR. 



Omm 8S4— 9^9. Enoush and Empibe Digest Sdppdement. 


924# Add, AnnoUUiona : — As to (1) Expld# Inver- 
clyde V. Inverclyde, [1931] P. 29. Refd# 
Salvesen (or von Lorang) v, Austrian IVo- 
perty Administrator, [1927] A. C. 641. As 
to (2) Consd. Salvesen (or von Lorang) v, 
Au^rian Property Administrator, [1927] 
A. 0. 641. 

925# Add. Annotation : — Consd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

926. Add, Annotations : — N.F. Qraham v, Graham, 
[1923] P. 81. Consd. Inverclyde t;. Inver- 
clyde. [1931] P. 29. Reid. Mitford v. Mittord, 
[1923] P. 130. 

926a. Parties domiciled In country where decree 
sought — Validity of marriage in dispute.] — 

(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decree, is a 
judgment determining status is equivalent 
to a judgment in rem. 

(8) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 


clusive by the cts. of England dc Scotland, 
unless it offends against British notions of 
substantial justice. — Salvesen (or von 
Loranu) V , Austrian Property Adminis- 
trator, [1927] A. 0. 641 ; 96 L. J. P. O. 
106 5 137 L. T. 671 ; 43 T. L. R. 609, H. L. 

AnnoiaHons to (1> PoUd. Inyorolyde r. Inverclyde, 
C19311P. 20. As to (3) BsU. H. e. H. (No. 2) (1028). 97 
L.J. P.116; Naoblmson V. Nachlinson.[1930] P.217.C. A. 

92db. Jurisdiction dependent on domloU.] — A 

decree annulling a marriage on the g^und 
of impotence is a judgment in rem altering the 
status of the paHies, & can be pronounced 
only by the ct. of their domicil. A decree 
annulling a marriage on this ground deals 
with a marriage which till the date of the 
decree was voidable only & not void. In 
substance it is . a decree for the dissolution 
of that marriage, & is thus distin^ished 
from decrees annulling marriages for illegality 
or informality. — Inverclyde (otherwise 
Tripp) v. Inverclyde, [1931] P. 29 ; 100 
L. J. P. 16 ; 144 L. T. 212 ; 96 J. P. 73 ; 47 
T. L. R. 140 ; 74 Sol. Jo. 863 ; 29 L. G. R. 363. 

928. Add. Annotation: — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

929. Add. Annotation : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0.641. 


PART X. SECT. 1, SUB-SEOT. 6. 

n I. .] — An application .a 

a nullity of marriage siilt to deter- 
mine the question of the Jurlsdiotlon 
of the Ct. of K. B. of S. to entertain 
the aMstlon. The marriage was oele- 
bratod in S. : the husband, pltf.. was 
domiciled Sc resident in A. at the time 
of the commenooineiit of the action. 
Sc the wife was residing in M. : — Held : 
the Ct. of K.. B. of S. had jurisdiction 
to make a deoroo of the nullity of a 
marriage entered into in 8. — G. v. O.. 
tl028J t W. W. H. 661 ; 22 Sask. L. R. 
876.-~CAN. 

n u, — The Ct. of King’s 

Bench of 8askatohewau has Juris- 
diction to entertain an action for the 
annulment of a marriage celebrated iu 
Baskatebewan whether or not the 
husband was domiciled In Saskat- 
chewan at tho time of the issuo of tho 
writ. — KKID (OTHICUWISH I'BANtUS) V. 
Fuanois (Saak.). 11029) 4 D. L. R. 311 ; 
3 W. W. R. 102.-— CAN. 

o i. HespondorU rceiding in 

country where decree aoughi — Petitioner 
not residing in country where decree 
nought,] — Widle resldeuoo only is suffl- 
oient to found Jurisdiction in nullity 
actions, as distinguished from divorce 
actions, suoh residence must bo bond 
fide. Where a petition setting up 
grounds tor a declaration of nullity 
was erroneously dismissed, the ct. 
declined to reinstate the petition, ae 
petitioner was merely a casual visitor, 
although his wile was a resident, In 
British Oolumbla.~*Puiu>T v. I^ubdy. 
[19191 2 W. W. R. 651.-~OAN. 

o il. .] — Vamvakidib V. 

Kirkoff, [1920] 4 D. L. K. 1060. — 
CAN. 

oiii. Neccaeity for domicile or 

reaidence of parties.] — In the case of a 
marriage void ab initio, tho ct. has no 
Jurisdiction to entortain a suit for a 
declaration of nullity of inaniage 
unless the maniage in question was 
oelebrated in this State, or both parties 
tn the oeremony of marriage either were 
domloUed or resident in the State at 
tlie time of tho institution of the suit. — 
Smart v. MaxWkll (1929), 47 N. S. W. 
W. N. 100.— AUS. 

p i, cannot entertain 

a suit for a declaration of the nullity 


of a marriage where resp. is neither 
domiciled nor resident within tho 

S rovinoe Sc tho marriage was not cole- 
rated therein. Where such a suit is 
brought by the man its dismissal on 
the ground that resp. has not his 
domicile Is. necessarily, a recognition 
by the ct. that tho alleged marriage is 
null. — HuTcniNQB v. Hcn'omNGs (or 
Browning), [1930] 2 W. W. R. 666 ; 
4 D. L. R. 673 ; 39 Man. L. R. 66.— 
GAN. 


PART X. SECT, a, SUB-SECT. 1.— A. 

q i. .] POTRATZ V. POTRATZ 

(Saak.), [19261 1 D. L. R. 147.— CAN. 

q ii. .] — A divorce obtained by 

a wife in a foreign State, when her hus- 
band was domiciled In Saskatchewan, 
not recognised as valid. — B urnfiel u. 
BuRNFiKt, [19261 2 D. L. R. 129; 
[19261 1 W. W. R. 657 ; 20 Sask. L. R. 
407.— CAN. 


.] — Sbeaser V. Sheaber. 

3 D. L. R. 196; [1926] 2 

R. 389 ; 22 Alta. L. R. 261 ; 


varying, [1926] 2 D. L. R. 906 ; [1926] 
2 W. W. R. 129.— CAN. 


q iv, .1 — Brown v. MoInnesb, 

[1927] 2 D. L. R. 655 ; [10271 1 

W. W. R. 597 ; 38 B. O. R. 324.— CAN. 


q V, .] — McNutt v. C^reb (1028), 

Q. R. 66 S. C. 332 ; 34 R. de J. 370.— 
CAN. 


o vl. — ^A decree of divorce 

obtainod in a foreijgn country is not 
recognised as valid m Caneudn if at the 
time of the decree the husband was 


domiciled in Canada, even though he 
had then resided in said foreim 
ootmtiy long enough to give the cts. 
thereof Jurisdiction under the law of 
that country to grant the decree. 
Where subsequently to such a dlvoroo 
one of the parties thereto goes through 
a form of marriage while the other 
party is still living Sc the original 
marriage still subsisting under the law 
of their domicil, said purported 
marriage wlU be declared null Sc void. — 
MacDonald v. Nash (Man.), [19891 4 
D. L. H, 1051 ; 2 W. W. R. 84.— CAN. 


qvlj Petitioner Sc resp., 

both bora in British Oolombia, were 
married in Vanoouver in 1917. In tho 
fan of 1923 rasp, went to Portland, 
Oregon, Sc after remaining there a few 


28 


weeks went to Los Angeles, California, 
whore he remained untU Jan. 1925. 
Late in 1924 he eommenoed divorce 
proceedings in Portland & a decree of 
divorce was granted him In Apr. 1925. 
Hfj then returned to Vancouver & in 
Apr. 1926. he, with another woman, 
went to Bellingham in Washington, 
where they went through a form of 
marriage before a magistrate Sc 
rctiiraed to Vancouver. Petitioner 
tiled her petition herein In May, 1929. 
The law of tho State of Oregon requires 
that pltf. in a divorce action must have 
been a resident & inhabitant of the 
State of Oregon one year next prior 
to tho commencement of tho suit Sc 
tho Buproiu(5 Ct. of tho State has 
defined domicil, residence & luhabltunce 
us Hynonymous In relation to divorce 
prooeedlugs : — Held : on the evidence, 
resp. did not renounce his British 
Columbia domicil, he was hot hi tho 
ordinary meaning of the words a 
“ resident ** or “ inhabltont *’ of the 
State of Oregon Sc did not acquire 
a domicil there. Domicil being the 
govoraing factor, there was no Juris- 
diction in the cts. of the State of 
Oregon to grant a decree of divorce. Sc 

S etitioner herein should bo granted a 
eoree absulule. — B jggar v. Biggar, 
119301 2 D. L. R. 940 ; 42 B. C. R. 
329.— CAN. 

q viu. .1 — ^Wtlltk V. Martin, 

[1931 1 3 W. W. R. 465.— CAN, 

927 V. .1— As the 

domicil of a wife Is the husband's 
domicil Sc foreign proceedings cannot 
affect the legal status of a marriage 
In Canada, where the grounds support- 
ing a foreign decree would not support 
a decree under Cemadian law : — Held : a 
vdfe’s divorce Sc re-marnage in Min- 
nesota constituted legal adultery# Sc 
furnished ground for the husband's 
claim for dissolution of the Canadian 
maiTiagc. — Campbell v. Campbell, 
[19211 2 W. W. R. 849.— CAN 


927 Vi. .1 — Where a 

husband had left Manitoba for the 
purpose of obtaining a dlvoroe which 
he could not have obtained there, Sc 
had obtained a divoroe abroad Sc 
married again : — Hekt : the wile's 
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Held. Budd v. Budd, 

[1924] P. 72. 

982. Add. Annotaiiona : — Generally, Refd. Salvesen 
(or von Iiorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641; Nachimson v. 
Nachimson, [1930] P. 217. 

935. Add. Annoialions :—Aa to (1) PoUd. Mitford 
V. Mitford (1923), 92 L. J. P. 90. Aa to 
(2) Retd. Nachiruson v. Nachimson, [1930] 
P. 217. As /o (3) Refd. Eustace v. Eustace, 
[1924] P. 46. 

985a. .] — Budd v. Rudd, No. 003 a, 

ante. 

944. Add. Annotaiiona : — Expld. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 041. Refd. Mitford v. Mitford, 
[1923] P. 130 ; Papadopoulos v. Papado- 
poulos (1929), 46 T. L. R. 44. Reid. Inver- 
clyde V. Inverclyde, [1031] P. 29. 

944a. .j-j-The husband, of British nationality 

& domicil, marri(«d a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree qf nullity was 
upheld oii avpeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Geimany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief ; — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage wfis at the 
commencement of the suit or now sub- 
sisting. — M itford v. Mitford & Von Kuhl- 
MANN, [1923] P. 130 ; 92 L. J. P, 90 ; 129 
L. T. 163 ; 89 T. L. R. 860. 

Annotation : — Consd. Inverclyde v. Inverclyde, J P. 29. 

944b. .] — Salvesen (or von li'm.fNo) v. 

Austrian Property ADMiNisTitAToi: No. 
926a, ante. 

946a. Foreign court without Jurisdiction to grant 
decree of nullity.] — The disability of a foreigner 
to marry in England otherwise than in accord- 
ance with the law of ids country as regards 
matters of form is a disability of which he can 
divest himself at will & thc^refore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a forei^ ct. invalidating such a 
marriage is recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & even then is open to examination. 
Want of jurisdiction cannot be cured by 
mere consent of the parties. A decree of a 


foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maint^ance or a lump sum in lieu of main- 
tenance. 

The husband, a domiciled Cypriot, married 
a Frenchwoman in England In English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of Ids donucil. Later, on 
proceedings by the wife in a Cypriot ct., the 
marriage was declared null on the same 
ground by consent of the parties, & it was 
fui*ther declaied that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by tlie terms of its constitution had no 
jurisdiciion to annul a marriage. Still later, 
the wife, finding the hu8])aTid in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation & Maintenance) Acts, 
1896 to 1926. The summary jurisdiction 
ct., upholding the marriage, ordeiod the 
husband to pay maintenance : — Held : tlio 
marriage was good the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compriunising maintenamjo as 
well as in annulling the marriage, & that the 
order of the ct. of s\uomary jiu*isdiction must 
stand, the measure of maintenance witliin 
the limits of the Su rumary Jurisdiction Act 
being the means of the parties at tlu? time of 
the procecKlings. — Papadopoulos r. Papado- 
POULOH, [1930] P. 65 99 L. J. P. 1 ; 142 

L. T. 237 ; 91 J. P. 39 ; 28 L. G. K. 73. 

947. Add. Citation: — aub nom. Sugden v. IjOLLEY, 
2 01. & Fin. 507, n. 

Add. Annotation : — Consd. Salvesen (or von 
lA)rang) v. Austrian Pr€>pei'ty Administrator, 
[1927] A. C. 641. 

962. Add. Annotations : — Consd. Jacobson v. 
Frachon (1927), 44 T. L. It. 103; Salvesen 
(or von liorang) v. Austrian Property Ad- 
ministrator, [1927] A. C. 641. Refd. Mitford 
V. Mitford, [1923] P. 130 ; Budd v. Budd, 
[1924] V. 72 ; I’apodopouloa v. Papadopoulos, 
[1930J P. 55. 

954a. Award of maintenance by foreign court — 
Court Incompetent to annul marriage.] — 

Papadoi’ouloh V. Pap ADopou 1 . 08 , No. 91Ca, 
ante. 

956. Add. Annotation: — Refd. Nachimson v. 
Nachimson, [1930] P. 217. 


986 U. .J — Cbomarty 

f>. CitOMABTT. No. 870 Iv.. ante. — CAN. 


PART X. SECT. 2. SUB-SECT. 1.— F. 

n L Marriaoe to domiciled 

Enaliahman — Effect of English divorce 
decree.] — A domiciled Englishman a 
domlcued Scotawoman entered into an 
ante -nuptial marriage contract which 
contained this olause, ** It Is hereby 
declared that these presents shall be 
Interpreted & the rights of the parties 
regulated by the law of Scotland.’* 
The wife obtained decree of divorce 
in the English cts . : — Held : the rights 
of parties under the contract arising 
on divorce fell to be regulated In the 
same manner as if decree of divorce had 
been pronounced by the Scottish cts. — 
Dkummond V. Bell-Ibvino, [19301 
S. C. 704.— «COT. 


PART X. SECT. 2, SUB-SECT. 2. 

947 ill. Gbomautt V, Cbo- 

ifABTT, No. 879 Itm ante. — CAN* 


i Decree for alimony. 1 — 

Bukpke V. Burpkk (B. C.), 1 1929] 3 
V. H. l93.— CAN. 


D. L. K. 18 ; 2 W. W. 


PART X. SECT. 2, SUB-SECT. 8. 

•w. /Resumption in favour of validity 
of proceedings.) — Fields v. Fields, 
I1925J 2 D. L. R. 260 ; 68 N. 8, It. 05- 

—CAN. 

»x. Foreign court without jurisdiciion 
— Dovfit as to hndmnd's domicil.] — A 
decree ot divorce granted to a wife by 
a ct. of a foreign state whcrelu the 
husband was born & had lived con- 
tinuously up to a time shortly before 
tbe date of the conunencoment of the 
dlviirco proceeUinm should not be 
prenoTineed iavalld by our cts., when 
collaterally attacked years afterwards 
on tbe ground that at said date the 
husband bad acquired another domicil, 
unless there is tbe clearest possible 
proof that the new domic!) had then 
been acquired by him. — Q iubb^t v. 

29 


Btandaiid TttUBTS Co. (Alta.), (J928J 
4 I). L. U. 371 ; 1192813 W. W. It. 111. 

- CAN. 

•y. No domicil in country of 

court granting decree — iJccree not recog' 
nised.j — Drake (otiikhwimk Mao- 
LAHKN) V. Macharkn (Alta.). 11929] 3 
D. L. R. 169 ; 2 W. W. K. 87.— CAN. 


962 iJ. OWBN V. lloniNSON 

(OTUKItWlSK OWKK), [1926] N. Z. h. U. 
691.— N.Z, 


PART X. SECT. 2. SUB-SECT. 4. 

964 Iv. By decree of 

the Michigan ct. the mother of infants 
was granted a divorce from the father 
& awarded the cusUidy of the infauts, 
until thf»y reu(ihed a certain ago or 
mitil the further order of the ct. 
The infants wore in the custody of the 
father In Ontario ; — Held : the decree 
was not conclusive upon an application 
to an Ontario ot. for an order for 



cases 986-1078. 
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Part XII. — Assignment of Property on Marriage. 


Add, Annoiaiion : — Refd. Budd v. Budd, 
[1924] P. 72. 

Add, Annotation: — As to (2) Risfd. Banque 
Internationale de Commerce de Petrograd 


V, Ooukaesow, [1923] 2 K.B. 682. Generally ^ 
Refd. Bepublica de Guatemala v. Nunez» 
[1927] 1 K, B, 669. 

1000. Add, AnnotcUion : — Consd. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 


Part XIV. — Foreign Judgments. 


1088. For No. 383, anfc,*’ read “ No. 464, anUt,'^ 

1038a. Due constitution of coivt — ^Necessity for 
strict proof.] — R. v. Beech, Pollitt & 
Stbudwick (1928), 20 Cr. App. Rep. 175, 

0. 0. A. 

1089. Add, Annotation : — As io (1) Consd. Dreyfus 
(C. L.) V, I. R. Comrs., Dreyfus (L. L.) v, 

1. R. Comrs. (1929), 14 Tax Cas. 660. 

1041. Add, Annoiaiion: — Generally, Refd. Em- 
ployers’ liability Assce. Corpn. v, Sedgwick, 
Collins. [1927] A. O. 95. 

1044a. Judgment of horning.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Where a Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 


citation. — Douglas v, Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 663 ; 6 L. J. O. S. C. P. 
167 130 E. R. 933. 

dnnnicUiona: — .j8to(l)Retd, Don v, Itlppmann (1837), 5 Cl. Sc 
Fin. 1 ; (3owan v, Brnldwood (1840), 9 Dowl. 26 ; Schlbsby 
V, WeBtenholz (1870), L. li. 6 Q. B. 155 : RouBillon v. 
RouRlllon (1880), 14 Ch. D. 861 ; Emanuel v, Symon, 
ri9081 1 K. B. 302 : Gavin Glbaou v. Gibson, [1913] 3 
K.B.379. 

1052. Add, Annotation : — Refd. Employers* 

Liability Assce. v, Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1054. Add, Annoiaiion : — ^Apld. Budd v, Budd, 
[1924] P. 72. 

1069. Add. Annotation : — ^Refd. The .Toannis Vatis 
(No. 2). [1922] P. 213. 

1073. Add, Annotation: — As to (1) Apld. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K, B. 1015. 


custody, more especially oh the Judi; 
mont of the Michuraii ct. was not dual. 
—He, Oay. [19201 3 D. L. 11. 349 ; 69 
O. I.. R. 40.— CAN, 

064 V. .l—Whore children 

wore reHidlng with their father In a 
province where he was engaged in 
DusincHH, & their welfare would be 
best solved by leaving thorn In bis 
custody .* — Held : his appllcatloii to bo 
appointed their guanllan should be 
granted, not withstanding the fact that 
their mother, in securing a divorce in 
an undofeiidod action In a foreign ct., 
had also obtained as iniddental thereto 
on order giving her their cusUidy. — 
He Snvdkh, Snvdkr v. Snydkr, [19271 
3 D. L. U. 161 ; [1927] 2 W. W. R. 
240 ; 38 B. C. R. 336.— CAN, 

964 vi. Oa (trdcra for alimony .] — 

A judgment of a foreim ct. awaroing 
nllnuiny to a hushaud Is onforooablo 
in Ontario, although the Ontario ct. 
does not know or recogniso any right 
to alimony in a husband against Ids 
wife. — BtJRCiTKLi. t>. BiUiCiiicu., [19201 
2 D. I.. R. 695 ; 6« O. L. R. 516.— CAN. 

PART XIII. SECT. 2. 

r i. .1— The only ct. with Juris- 

diction over the custody of an infant 
is tlie ct. of the domicil of the infant. — 
Cody u. Cody, [1927] 3 1). L. R. 349 ; 
[19271 1 W. W. R. 603 ; 21 Sask. L. R. 
391.— CAN. 

r 11. IHi'orce proceedinaa rom- 

menred in Alberto — Removal of children 
by father to another I^hrovince .] — Whore 
the husband is domiciled in Alberta 
at the time an action for divorce is 
begun, the Supreme Ct^ of Alberta has 
jurisdiction In such action to make nn 
order awarding the custody of the 
children to the mother even though 
they have •been removed by tbo father 
to a foreign State & are residing therein 
at the time of the applioation for the 
order. — Gopowth v. Goforth (Alta.), 
1192911 D.L.R. 68 ; [19281 3 W. W. R. 
483.— CAN. 

Compart No. 1117 1., post. 

s 1. Decree by Serbian court — 

Whether Sc<dtUd^ court will enforce .] — 
Decree of divorce & for the custody of 
the child of the marriage had been 


obtained In the Serbian cts. by a 
Serbian, resident in Belgrade, against 
bLs wife, who was a Scotswoman. The 
child, a girl of 8 years of ago, was 
resident ^tb her mother in Scotland. 
Tn a petition to the ot. in Scotland by 
the father for custody of the child, the 
mother averred that it would be preju- 
dicial to the health, welfare, & interests 
of the child that the petition should bo 
granted : — Held : while petitioner’s 
right to custody of tho child bad 
already been settled by a competent 
ct., the Suuttiah ct. was entitled, before 
ordering delivery of the child, to bo 
informed of iietltloner’s arrangements 
for the conveyance of the child to 
Belgrade, & for her roceptiem there. — 
Kaiiovicvitch V. Radoykvitch, 11930] 
S. C, 619.— SCOT. 

PART XIV. SECT. 1. 

a 1. Order conferring rights on 

commute of lunatic,] — The ^hta con- 
" ferred upon the committee of a lunatic 
by a ct. of tho lunatic’s domicil, with 
reforonoo to personalty, are entitled 
to world -wide reoognitioQ. — Re Hick- 
son, [19271 4 D. L. R. 607 ; 61 O. L. R. 
180.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1034 III. .1— Where a suit is 

brought on a foreign judgment, it is 
not open to deft, to pload that the ot. 
whicli passed the judgment had no 

I urisdiction to do so, vmon he himself 
lad submitted to the Jurisdiotion & 
had not challenged it. — Qanoa Prabad 
V. GANBBin Lal (1923), 1. L. R. 46 
All. 119.— IND. 

1030 i. Essentials to establishment of 
jurisdiction.] — Held: the provisions in 
Jud. Act, 1927 (o. 88), ss. 51, 52, must 
be oondnod to actions upon judgments 
obtainod in the Province of Q., whioh, 
according to the principles of inter- 
national law, applicable as between the 
different Provinces of the Dominion, 
are entitled to extra -territ'Orlal recogni- 
tion, i.e. to those cases In which the 
writ was served within the Province 
of Q. upon a person domiciled & 
resident therein & who owed allegiance 
to the laws of Q . — Luno v . Lkk, [19291 
1 D. L. R. ISO ; 63 O. L. R. 194.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— C. 

1054 xiv. .1— A Judgment 

on an award obtained in England by 
default cannot bo sued on in India, 
since it is not a judgment ** on tbo 
merits ” within Code of CJivil Pro- 
cedure (Act V. of 1908), fi. 13. — 
Ol'PKNHKlM & Co. V. MaBOBIED 
Hanekf, [19221 1 A. C. 482 ; 91 

L. J. P. C 206; 127 L. T. 196 ; 49 L. 
U. lud. App. 171.— IND. 


1054 XV. .] — Deft., who 

was resident & domiciled in Ontario, 
wa« served there \vlth a writ of sum- 
mons by which an action for tbo price 
of goods sold & delivered was com- 
menced against him in the Superior 
C^. of Quebec. The cause of action 
arnso partly at least in Ontario. He 
did not appear & Judgment was entered 
against him by default. In an action 
ui>ou that judgment brought in 
Onttirlo by same pltf. against same 
deft., the latter pleaded that the 
Quebec judgment was of no effect In 
Ontario : — Held : tho provisions of 
Judicature Act, R. S. O., 1927, ss. 61, 
52, enacted by an Act of the Province 
of Canada. I860, must be oonflned to 
actions upon judgments obtained in 
Quebec which, according to the 
principles of international law are 
entitled to extra territorial recognition, 
i.e. to those cases in which the writ 
was served within Quebec upon a 

r rsoD domioilod & resident therein 
who owed allegiance to the laws ot 
Quebec. — L uno v. Lee, [19291 1 

D. L. R, 130 ; 63 O. L. R. 194.— CAN. 


PART XIV. SECT. 2, SUB-€ECT. 2.— E. 

0 i. Judgment based on joint 

petition presented by both parties ,] — 
Muhammad Moideen v. Chinthamani 
(Drbttar (1029), I. L. R. 52 Mad. 603. — 
IND. 


PART XIV. SECT. 2, SUB-SECT. 2.— F. 

0 i. Execution of power of 

attorney — Authorising agent to appear 
as plaintiff or defendant — Failure of 
agent to appear .] — Janoo Hafran 
Sait v. Mahamao Ohuthu (1924), 
I. L. R. 47 Mad. 877.— IND. 
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1080* Add, CUation : — [1921] B, & C. R, 196. 

1090a. -.] — Rudd v. Rudd» No. 903a, ante, 

1098a. General rule.] — A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
parties according to the law of the place 
where such judgment is pronounced. — 
Fraybs V. Worms (1861), 10 C. B. N. S. 149 ; 
142 B. R. 407. 

1108* Add, AnnoicUicni : — Apld. Beatty v, Beatty. 
[1924] 1 K. B. 807. 

1112. Add, An?iotation : — Consd. Beatty v, Beatty, 
[19241 1 K. B. 807. 

*1118. Add, Annotation : — Consd. Beatty v. Beatty, 
[1924] 1 K, B. 807. 

1113a. Judgment for payment of sum of money — 
Amount not subject to varlation—AUmony.] 

— By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued duo : — Held : 
such a judgrr.ont is in that respect a final 
judgment & «n action may be brought to 
enforce payment of those arrears in tlus 
country. — Beatty v. Beatty, [1924] 1 

K. B. 807 ; 93 L. J, K. B. 750 ; 131 L. T. 
226, C. A. 

1114. Add, Annotation : — Refd. Beatty v, Beatty, 
[1924] 1 K. B. 807. 

1122a. Judgment founded on Immoral agreement.]— 

Papadopoulos V, Papaoopoulos, No. 946a, 
ante. 

1132. Add. Annotationa : — Apld. Ellerra^n Lines 
V. Read (1927), 44 T. L. R. 7. Refd. Ja- bson 
V. Frachon (1927), 44 T. L. R. 103. 


VoL XL— Ooofliot of Laws. Cases 1080— lUTft. 

1135a. .] — ^Pltfs.* steamer stranded in the 

Black & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
lavage contract, Sc the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. Bv order of the Turkish 
ct. the ship was arrested, as the master 
had no evidence of what had been done in 
London & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, & 
pltfs. brought an action (1) for damages for 
breach of contract, (2) for a declaration that 
the Turkish judgment was invalid, Sc (3) for 
an injunction to prevent the judgment from 
being enforced: — Held: (1) the Turkish 
jud^nent was invalid ; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted. — Etj^erman Lines, 
Ltd. V. Read, [1028] 2 K. B. 144; 07 
L. .T. K. B. 366 ; 138 L. T. 625 ; 44 T. L. R. 
286; 17 Asp. M. L. C. 421 ; 33 Com. Cos. 219, 
0. A. ; revag, (1927), 44 T. L. R. 7. 

1136. Add, Annotation : — Generally ^ Refd. 

Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R- 99. 

1147. Add. Annotation: — Refd. .Jacobson v, 
Frachon (1927), 44 T. L. R. 303. 

1147a. — ^ — .] — In an action by bii^^'ors against 
foreign sellers for breach of contract alleging 
failure to didiver goods in the quantity & 
of the quality agreed to be sold, the defemeo 


PART XIV. SECT. 2, SUB-SECT. 3. 

o. Read now “ 1098a i.” 

p. Road now “ 1098a ii." 

1098a iJi. PresnmvHon of final' 

iiyA — The finality & conclnslvonoss ol a 
foreign judgment will bo presumed in 
favour of a pJtf. rclyiiifir on it, unless It 
la put in Issue by deft.’s pleadings, but 
a Ct. of Appeal In ordering a now trial 
can allow such amondments to be made 
as will enable deft, to raise tbo issue. — 
Smith v. Smith, [19231 2 D. L. R. 890 ; 
2 W. W. II. 389.— CAN. 

q. Read now ** 1098a iv.*’ 

r. Read now ** 1098a v.** 

lOeSa Vl. .] — AlKSLTE V. Ainslib 

(1927), 39 C. L. R. .381 ; 27 S. U. 

N. a. W. 624 ; [1927] Argus L. R. 301. 
— AUS. 

1113 ii. .]— Whore 

there did not appear to bo any differ* 
once proved between the effent In the 
foreign State & In Ontario of such a 
judgment : — TJfld : a dccroo for ali- 
mony not being an absolute judgment, 
pltf. was not entitled to recover upon 
the foreign judgment in respect of 
arrears of alimony. — MAomKB v. Ma- 
OUIRB 1921). 04 D. L. R. 180; 60 

O. L. R. 100.— CAN. 

1113 iii. .1 — Pkrry V. 

Pkrbt. [19241 4 D. L. n. 1177: 64 
O. L. R. 613 : rwag,, [19241 1 D. L.R. 
065 ; 53 O. L. R. 502.— CAN. 

•a. Judfrmmt made auxtrd of courl — 
Xo notice given to pcaiy — No notice, 
required by law of emtyUry where judgment 
given. ) — Di an action in Onterlo upon a 
judgment recovered in Holland, It 
appeared that the judgment was pro- 
nounced by a ct. of record Sc directed 


1 that an award of arbitrators should be 
exoeutod after it« form & contents 
! Sc in the ordinary way of execution ; 

1 & that no nf>tice was given to defts. 
who were parties to the orbn. ; — lleUl : 
the requirement of notice or no noti(;o 
is a matter of procedures ; as It was 
shown that In Holland no notice was 
necessary, the lack of notice did not 
affect the validity of the judgment 
in Holland, which was flnal & con- 
clusive & could be sued on In Ontario. 
— Stoli* Sc Co. v. Hkowne & Co., 
[1930] 4 D. L. 11. 703 ; 60 O. L. R. 
73.-CAN. 


PART XIV. SECT. 2, SUB-SECT. 5. 

1117 i. Orders in reaped of foreign 
infant — Cuatftdy.) — I'ho ct. wdil give 
effect to the judgment of the ct. of a 
foreign State awarding the custody of 
an Infant to one of the parents . — Re 
Ayekh, 11921) 2 W. W. R. 171 ; affd-, 
[19211 2 W. W. R. G25.— CAN. 

.] — 8ie, also. Nos. 954 1- 

954 V, ante. 

1117 ii. Appointment of guar- 

dian .) — Where a child, whose parents 
bad died, was removed from the 
province of its domicil of origin, its 
maternal grandfather, resident in that 
provinoc, obtained from the cts. of 
that province letters of guardianship 
of the child & thereafter applied to tlio 
cte. of the province to which the child 
had been removed for a writ of habeas 
corpua. The application was granted 
on the ground that, other things being 
equal, the cts. of one provinoe will 
recognise the proceedings 4»f the cts. of 
another provinoe in such a case . — Re ■. 
Bbboman & Waldbon, Re Infants I 
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A(rr, [1923] 4 D. L. R. 60 ; 3 W. W. R. 
70.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 7. 

1127 i. .] — Dklapoutk V. 

I'OltTK, [19271 4 0. L. U. 933 ; 61 

U. L. R. 302.— CAN. 

1133 iii, Not viJicre in- 

volmno retrial of qutatitms adjudicated 
on by foreign roi/W..]- • MaN(>U)POi;t/>s 

V. l^NAin'T., 11030] 2 1). Tj. R. 109 ; 1 
M. I\ R. 300 ; revag., [1929] 4 L). h. R. 
48.— CAN. 

1183 Iv. T- MANOTX)i*oin>os v. 

Pnaiffe (N. S.), 11929] 4 D. L. R. 48 — 

CAN. 

1186 ii. .]— If It bo alleged 

& proved that a party has o]>talned a 
judgment In his favour by some 
extraneous fraud, such as the olan- 
dosUne substitution of a false exhibit 
for the real oxlilbit, or the deliberate 
suborning of a witness to testify to tbo 
genuineness of false docninents or to 
^vo any material false testimony, or 
the giving of false oral testimony 
material Sc relevant to the Irsuoh, such 
judgment if a domestic judgment, can 
1)0 scit aside In a now action, or if it Is a 
foreign jiulgment the fraud may he set 
up OH a defence te an action thereon. — 
Lockjs V. Hiji.ett (Alta.), [19291 8 
D. L. R. 572 ; 2 W. W. R. 558.— CAN. 

I PART XIV. SECT. 2, SUB-SECT. 8. 

1140 i. WhfU amounts to repugnancy 
\ to . ** natural jvaiice ” — Not merely 
I following lex fori — fori different 
from Ifiw in force in British India .) — 
Qakoa Prasad v. Oanbshi Lal (1923), 
1 L. R. 46 All. 119.— IND. 



OaMs Ui7ir-lS48b. English and Emeibe 

was Bet up that the matter had been litigated 
in the French ct., which had given judment 
for defts., & that the judgment was a bar to 
the action. Pltfs. replied that the judgment 
was obtained by prooeedings contrary to 
ziatural justice. The action in France was 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
the ot. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in the English action that the 
expert appointed made a hurried & incom- 

{ )lot6 examination of the goods, refused to 
ook at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 
to the ct . : — Held : there being evidence that 
according to French law the ct. was not boimd 
by the expert’s report but could reject it, 
&> that pltfs.’ casa had been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 
be impeached, & was a complete defence to 
the English action. — Jacobson v. Frachon 
(1927), 138 L. T. 380 ; 44 T. L. R. 103 ; 
72 Sol. Jo. 121, 0. A. 

11^1. Add. Annotation : — Consd, Salvesen (or 
von Lorang) v. Austrian l^roperty Adminis- 
trator, [1027] A. 0. 041. 

1170. Add. Annoiaiion : — Retd* Employers’ 

Liability Assce. v. Sedgwick Collins (1026), 
95 L. J. K. B. 1016. 

1196. Add. Annotations ; — As to (2) Retd. The 
Goulandris, [1027] P. 182. As to (8) Retd. 
Ingenolil v. Wing On (Shangliai) (1927),. 44 


Digest Supplement. 

B. P. 0. 343; Salveeen (or von Lorang) o. 
Austrian Property Administrator, [1^7] 
A* O. 641. 

1206a. Inquiry abroad into loss of ship — 

Report not confirmed by governor of colony.] 
— Held: the inquOT was not conclusive. — 
Re Quben of thb thambs (1872), 36 J. P. 
72. 

121 4r* After this case add *y8eef mleo, Estoppel, 
Vol. XXI., pp. 164-160, Nos. 166-100.” 

1240. Add. Annotation ; — Consd. P^wadopoulos v. 
Papadopoulos (1929), 46 T. L. B. 44. 

1241. After the last cross-reference following this 

case add Maintenance order made in 

Dominion — Under Maintenance Orders (Faeili- ' 
ties for Enforcement) Act^ 1920 (e. 83).] — 
See Husband & Wipe, No. 6233a.” 

1241a. Judgment severable.] — Bauun v. 

Fischer, No. 1120, ante. 

1243a. Since constitution of Irish Free State.] 

— Judgments Extension Act, 1868 (c. 64), 
ceased to operate in Southern Ireland on 
Dec. 6, 1922. — Wakbly v. Triumph Cycle 
Co.. [1924] 1 K. B. 214; 93 L. J. K. B. 331 ; 
180 L. T. 269 ; 40 T. L. B. 16 ; 68 Sol. Jo. 
117, 0. A. 

Annolationa * — FoUd. Banfleld v. Chester (1925). 94 L. J. K. B. 
805. Bdd. Pertonnlnfir Right Society v. Bray U. D. C., 
(1030) A. a 877. 

1243b. — .] — Judgments Extension Act, 

1808 (c. 54), has, since Dec. 5, 1922, ceased 
to apply to the Irish Free State. A certifleat© 
of an English judgment can, therefore, no 
longer be issued under Judgments Extension 
Act, 1868, s. 1, for registration in the Irish 
Free State cts. 

Semble : such certificate wiU be registered in 
the Irish Free State cts., but the application to 


PART XIV. SECT. 8, SUB-SECT. 1.— A. 

•a. Oene-ral n/fc.) — A ndi.erv. Duke, 
[1931] 3 D. L. R. 56].- CAN. 

1156 ili. Id an action 

In Manitoba upon a foreign judguiunt 
tho fact that defences have boon raised 

tried in tho foreign ot. do©« not 
prevent thoir being raised & tried 
again, bid. there is a dlBoretlon In tho 
ot. to show the defenoeu or to strike 
them out on the ground of ombarroBS* 
nieut or delay : the (act that the cose 
has been tried out in a foreign ot., that 
an unsuooossfnl appeal has bocn taken, 
or that a oonsoul Judgment has boon 
enterod will have a very hI rong bearing, 
but 111 ouch caae tbo discretion unist 
ho oxerolsed upon the merits of that 
carte alone. — C allaoican r. Nionoixs, 
119211 8 W. W. H. 470 ; 31 Man. L. 11. 
331.— CAN. 

1167 V. The 

ot. will not eutortoln defonoos in an 
action on a foreign Judgment that 
should have been raised in tho foreign 
ot. or whioh might prot>erly have boon 
made tho subject of appeal in the 
(oroign iurisd lotion. — H utton v. Dent 
(1922). 70 D. L. R. 582.— GAN. 

PART XIV. SECT. 8, SUB-SECT. 2.— A, 

1189 i.oIVAal ia /oreipa iwdgmtni in 
rent — A^udication on dislrilnUion oj 
personal eadeUe .] — Where a ot, of the 
oountry of doinloll adjudioates upon 
tho distribution of personal property 
that adJudioatiou is binding upon all 
the world 8c l« not subject to review iu 
tho ots, of another oountry. 

It Is for the ot. of tho domicil to 
determine whether its own prooeedings 
aro in rem or merely in ^sonanu & 
when that ot. doterinlnes that Ita pto- 
oocdlngs are in rem all foreign ots. must 


so treat tho proceedings, although they 
would not bo ho recogniflod by the law 
of the oountry where tho Judgment is 
sot up. — Jones r. Smith, 119251 2 
D. L. R. 790 ; 56 O. L. R. 550.— CAN. 


PART XIV. SECT, 4. SUB-SECT. 1. 

1215 Iv, .1 — Me Hamar, 

Ear p. MoQuintt & Co. (1921), 68 
D. L. K. 241 s 2 O. B. R. 137.— CAN. 


1216 V. ,1— Mabshau. r. 

Houghton, [1928] 2 W. W. R. 553 ; 
33 Man, L, R. 166.— CAN. 


PART XIV. SECT. 4 SUB-SECT. 8. 

■b. Action in Ontario against Ontario 
administrator — On foreign judgment 
against foreign administrator .}- — Where 
adniiuistratioiiB are granted to different 
pursouB in different states, they are so 
far doomed independent of each other 
that a Judgment obtained against one 
will fumlaa no right of action against 
the other, to ofleot assets received by 
Uio latter In virtue of his own od- 
luinistratioii. — Bonn v. National 
Trust Oo., 119301 4 D. L. R. 820 ; 65 
O. L. R, 633.— CAN. 


PART XIV. SECT. 4. SUB-SECT. 5. 

sd. Effect of — Foreion decree of 
divorce .] — On a pidition for dlvorcjo 
it was shown that a dcsoree of divotoe 
to tlio parties had boon granted by a 
foreign ot>. on the oross-oomplaint 
of {>etiUouer herein, that resp. snbse* 
quently married the oo-resp. iu said 
suit, 8c that petitioner had allowed 
12 years to elapse without doing any- 
thin to question Uie validity of the 
forelga decree: — He^: even though 
that deoree was Invalid here, the 
petition shoiild be dismissed on the 
grounds that petitioner had been 
aooessory to '* the adultery ot which 


he now complained Sc had been guilty 
of ** unreasonable delay in presenting 
bis petition. — Little v. Little, [1930] 
3 W. W. R. 222 : 39 Man. L. R. 170 ; 
revsd., [1931] 1 W. W. R. 6 ; ID. L. R. 
823.— CAN. 

PART XIV. SECT. 5. 

1283 ill. .)— While her 

husband, who bad deserted her, was 
domiciled in Alberta, pltf. obtained 
against him in Ckilorado. where they 
had formerly lived, a Judment In the 
nature of a decree of Judielal sepaia- 
tion 8c alimony. She sued in Alberta 
on that Judgment, but abandoned that 
claim & asked tor relief under an 
alternative claim for alimony : — Held: 
she was not estopped by tbo foreign 
Judgment. 8k alimony granted. — Detbo 
r. Detro, [19221 3 W. W. R. 690 : 70 
D. L. R. 61.— CAN. 

PART XIV. SECT. 6. 

1841a i. Effect of judamrrd to be 
considered by enforcing court — Judoment 
severable.] — The Judgment ot a foreign 
ot. oomprising two parts, one of which 
may be enforced in Canadian ots., 
but the other not. Is deemed to be 
severable, A one part wfU be enforced 
though the other rejected. 

It is the duty or the ot. to decide 
for itseli the substance of the right 
sought to be enforced, irrespeotlve of 
the opinion wWoh may have been 
expressed by the foreign ci.— B ubchell 
V. Bubchell, [1926] 2 D. L. R. 595 ; 
58 O. L. R. 515.— CAN. 


PART XIV. SECT. T, SUB-SECT. 1.— A. 

1248a i. To tahai Judgments Act 
qpplicable-^Sinoe constuunon of Irisih 
Free The oe^floate ol an 
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^ l&uliah ct. shotad be for a cerfcifloate of 
toe judgment aimplioiUr under R. 8. 0., 
01, r* 7, & not supported by en affidavit 
Judgments Extension 
Act, 1808. — Ban FIELD V, Chestbr (1925), 04 


L. J. K. B. 805 ; 138 L. T. 028 ; 41 T. L. R. 
563 ; 69 8oL Jo. 692, 0. A. 
t262a. Date from which Interest runs — No date 
fixed In judgment.] — Dougias v. Forbest, 
No, 1044a, ante. 


Part XVI. — Practice and Procedure. 


1272a. — — Not payment under gamlsbee order 
In England.] — Swiss Bank Corpn. w. Boeh- 
HiSGHE Industrial Bank, No. 1307a, poaU 

J — Questions of procedure are to 

be determined by the lex fori, not by the lex 
loci coniraciua. 

(2) Setnble : set**off is matter of procedure, 
A, as such, determinable by the lex fori , — 
MaoFablanb v. Norris (1862), 2 B. A 8. 
783 ; 31 L. J. Q. B. 245 ; 6 L. T. 492 ; 9 
Jur. N. 8. 74 ; 121 E. R. 1263. 

(2) Befd. Maspous y Hermano v. Mildred 
(loo2), 9 Q. B. D. 530. 

1286a. Foreign receivers or assignees In bank- 

ruptcy.] — Foreign receivers or assignees in 
bkpcy., who Save, f according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a person in respect 
of whose property they have been appointed, 
have a similar light of action in England. — 
Macautay V, Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 

1289. Add, Annoiation : — Refd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

1290. Add, Annoiation : — Reid. Rtjpubltca de 
Guatemala v* Nunez, [1927] 1 K, B. 669. 

1292a. .] — Wright v, SiMPSriN 

(1802), 6 Ves. 714 ; 31 E. R. 1272, L. C. 

Annotations: — Oonsd. Newton v. Chorlt^on (1853), 2 Drew. 
333. Retd. The Vreedo (1811), 1 Dodn. 1 ; Pennell v, 
Roy (1863), 3 DoG.M. &G. 126 ; Jackson r. DJifby (1864), 
2 W. R. 640; Strong v. Foster (1855), 4 W. R. 151 ; 
Madden v. M*MulIen (1860), 4 L. T. 180 ; Bafloy v. 


EdwardB (1864), 4 B. & S. 761 ; Belfast Banking Co. v, 
Stanley (1867), 16 W. R. 989 ; Liverpool Marine Credit 
Co. V. Hunter (1867), L. R. 4 Kq. 62 ; Barber v. Maokrell 
(1892), 68 L. T. 29. 


1306a. Governed by lex fori.]~ 

Norris, No. 1277a, ante. 


-Macpabianb V, 


13Q7. Add, AnnoUUione : — Dlstd. Swiss Bank Oorpn. 
V, Boehmische Industrial Bank, [1923] 1 
K. B. 673. Consd. Sedgwick Collins v, Rossia 
Insce. of Petrograd (1925), 183 L. T. 808 ; 
Richardson v. Richardson, [1927] P. 228. 

1807a. Garnishee proceedings — Payment of debt 
situate in England — Recognised by inter- 
national law.}-^udgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to tlie foreigpi corpn. ; — 
Held : the judmnent ci*editors were entitled 
to have an order nisi made absolute, inas- 
' much os payment under a garnishee order 
operated as a discharge of the amount paid 
A was recogni.sed by international law as 
having that effect, A consequently there was 
no real risk of the garnishees being obliged 
to pay the debt over again to the foreign 
corpn., A there was, therefore, nothing in- 
equitable in making tbe order absolute. 

The debt in this case is situate in England, A 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure A is rocoi^sed in inter- 
national law (Bankes, li.J.). — Swiss Bank 
Corpn. v. BoEHMisonE Industriaj, Bank, 
[1923] 1 K. B. 073 ; 92 L. J. K. B. 600 ; 128 


EngllBh judgment may be roglatered 
under Judgments Extension Act, 
1868 (o. 64). In the Irish Free State.— 
Qisves V, (J'OONOR, [1924] 2 I. R. 182. 
— IR. 

PART XIV. SECT. 7, SUB-SECT. 2. 

•m. By rtgistration of English High 
Court judgment — Ho euimission to 
jurisdiction,}— lu a suit for divorce In 
the Divorce Dlv. of the High Ct. of 
Justice in England, an appearance was 
entered by London agents, on behalf 
of a co-respondent residing In Now 
Zealand, In error & without any in* 
struotions to that effect. On an appli- 
cation to have the judgment for costs 
of the High Ct. registered in the 
Supreme Ot. so that it might be en- 
forced In New Zealand: — Held: (1) 
co-respondent did not voluntarily 
appear or otherwise submit or agree 
to submit to the jurisdiction of that 
ct. ; (2) even if such entry of appear- 
ance did amount to submitting to the 
High Ct.*B jtuisdiotion, it would not 
be just Sl oonvonient tor th^udgment 
to be enforced In New Zealand. — 
RSDHSAO V, R3CDBBAP SC OBOTHKBS, 
(19261 N. Z, L. R. tsi— N.2. 

so. Reciprocal Enforcement of Judg^ 
meiUs Act, 1925 — Scope of Act.}— Re- 
ciprocal Enforcement of Judgments 
Act, 1996. does not permit the reglstta- 
tlon of a judioDent obtained in a 
PKOvinoe or temtory of the Dominion 
of Canada to which the Act applies 


unless the judgment is one which 
could bo enforced by action thereon 
in Alberta. The Act does not make 
the judguicnts to which it applies any 
loss ** foreign judgments or any more 
dlreotly enforceable than before the 
Act was passed, & does not alter the 
rules of private international law as to 
the recognition to be given to foreign 
judgments. Therefor© a Judgment 
obtamod In another province, imder 
the rules thereof permitting sorvice 
ex juris, against a deft, who was not 
resident or present in that province 
8c did not submit to tbe jurisdiction of 
the ct. by contract or appearanoo is 
not one which is registrable under the 
Act. A partnership is not a ** person,'* 
within the meaning of tbe Act, against 
whom a judgment may be registered. — 
Canadian Credit Mbn^ Trust 
AssooN.. Ltd. su-Ktan (A1^, [1930] 
1 D. L. R. 280 ; [1029] 3 W. W. R. 
403.— CAN. 

PART XfV. SECT. 8. 

1264 1 . Authmlication bp seal of 
court — Or signature of Judge ,} — To 
satisfy Evidenoe Act. K. B., o. 127, 
8. 68, if the document sought to be 
proved be a foreign judgment, tbe 
anthentioated copy must either be 
sealed with the seal of tbe ot. in which 
the orlghial Is died. or. in tbe event of 
Buoh ct, having no seal, be signed by 
the judge, or one of the judges of such 
ot, wl^ a statement from him in 
writing that the ot. has no seal. — 

33 


Harris v. Q arson (1021), 67 1). L. 11. 
682 ; 40 N. B. R. Ol.^-UAN. 


PART XVI. SECT. 1. 

1266i. Whai are matters of procedure 
— disability to sue — Statutes of limita- 
tion .} — The question whether the 
enforoomeiit ot a right of action is 
barred hy a statute of liinltationu, oh 
dJHtinguisbed from the question 
whether the right has been absolutely 
cxtingiilshod.. Is one of procedure only, 
& 1 b governed wholly by the lex fori . — 
CouiNiAL Investment & Loan Co. v, 
Martin (Man.), [1927] 3 D. L. R. 360 ; 
11927] 2 W. W. R. 04.— CAN. 


PART XVL SECT, 8, SUB-SECT. 1. 

Liability to ariion for 

damages toWtin jurisdiction — Attempt 
to to country of residence.}— 

Pltf. claimed $20,000 damages from 
doft., the cause of action being criminal 
conversation with pltf.'s wife. Deft, 
lived in U.8., but was here for a 
temporary purpose when pltf. had him 
arrestod nndor an order to hold to bail. 
Pltf. In bis affidavit sworn on Jan. 30. 
on which tbe order was granted, stated 
that deft, had arrived in Toronto that 
morning, & that he intended to leave 
for his own countiw that night, with 
Intent to defraud pltf. of the damages 
he had sustalnod : — Held : in leaving 
Ontario he was not doing so with Intent 
to defraud pltf., & was therefore 
entitled to be dlabharg^. — Rice v, 
Fletcher (1889), 18 P. R. 46.— CAN. 



Cam 1807a--1879a. English Empire Digest Supplement, 


L. T. 809 ; 39 T. L. B. 179 ; 67 Sol. Jo^ 428» 
0, A. 

Annotations: — Apld. Employen* Liability Assoe. v* Sedirwiok 
Oolllns (1926). 9/} L. J. K. B. 1016. Could. Klobardsoxi v. 
KiohordHon, [1027] P. 238. 

1307b. .] — Defts., a co. incorporated 

in Bussia> had a branch office in London, A 
had registered C. as their agent to accept 
service ol any judicial process that might be 
issued againm them. In 1918 defts.* busi- 
ness & its assets were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1023 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on O., & in 
default of appearance judgment was signed 
against defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt due ,to 
defts. from third parties in England : — 
Held : as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute. — Sedgwick Collins & Co.* 
V. Kossia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1 ; 96 L. J. K. B. 7 ; 133 
. L. T. 808 ; 41 T. L. R. 003, C. A. ; affd, 
nom. Employers* Liability Assurance 
CouPN. V. Sedgwick Co: ltns & Co., [1927] 
A, C. 95, H. L. 

Annntaiimis : — BsIdU Sabatlerv. Trading Co., [19271 1 0h. 495; 
FirHt B.iiH»ian Insce. «. London & Lanca:4bire Insco., [1928] 
Cb. 922. 

1308. Add. AnnoicUion: — As to (2) Refd. The 
Stream Fisher, [1927] P. 73. 

1309a. Rights of mortgagee of ship under 

French hypothbque — Claim for necessaries.] 
— ^According to French law, the mtgee. of a 
ship under a French hypothique^ ^though 
he has not the same right of property as that 
^ven by Merchant Shipping Act, 1894 (c. 60), 
in respect of an English mtge., has a right to 
arrest the ship in the hands of a subsequent 
owner. EUs claim, however, is postx>oned 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French ship A 
claimants under a French hypotheqae upon the 
sliip : — Held : as the rights under the 
hypoiheque must be determined according 
to French law, which gave greater rights 
than those given by English law to a neces- 
saries man who had merely the right to sue 
in ren^ the claim of the necessaries men, 
according to the Ux fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgecs. — 
The Colorado, [1928] P. 102 ; 92 L. J. P. 
100 ; 128 L. T. 769 ; 16 Asp. M. L. O. 146, 
0. A. 

AnnotalCon .'~Be!d. Eepublica de Guatemala t. Nunes, [1027] 
1 K. B. 668. 

1818. Add. AnnoUxLiem ; — ^Dlstd. The London, 
[1931] P. 14. 

1816a. Action relating to same subject* 

matter.] — ^An action in personam for damage 
occasioned by a oolliaion in 3cottish wi^tm 
was commenced in the cts. of Scotland by 
the owners of the Z. against the owners of 


the O, Subsequently the owners of the O. 
commenced proceedings in rem in England 
for the damage to their vessel against the 
owners of the Z. & under threat to arrest 
obtained security from the owners of the Z., 
who thereupon applied by summons to stay 
the proceedings in the action in England : — 
Held: the ct. will not, as a matter of course, 
where there is an action pending in the 
United Kingdom or any of the British 
Dominions, stay a second action commenced 
in respect of the same subject-matter, 
whether pltf. is or is not the same in both 
actions ; & the matter being one of discretion, 
in the circumstances of the present case no 
stay to be granted. — The London, [1931] 
P. 14 ; 100 L. J. P. 67 ; 144 L. T. 376 ; 47 
T. L. R. 170. 

1328. Add. Annotaiion : — Consd. The Golaa, [1926] 
P. 103. 

1831. Add. Annotation ■: — Refd. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1882. Add. Annotation : — Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1332a. .] — Ellerman Lines, Ltd. v. Read, 

No. 1135a, ante. 

1840. Add. AnnoicUion: — Consd. Ellerman Lines 
V. Read, [1928] 2 K. B. 144. 

1345. Add. Annoto^ion .* — ^Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 

of settlement.] — Wilson v. Wilson (1896), 
TimeSf Feb. 14 & Mar. 6. 

1378. Add. Annotation : — ^N.F. The London, [1031] 
P. 14. 

1378a. .] — In respect of a collision in 

the Red Sea the owners of the J. issued a 
writ in the Egyptian cts. against the owners 
of the M, & obtained bail. Shortly after- 
wards tjie owners of the M. instituted a cross- 
action against the owners of the J.y also in 
Egypt. In Oct. 1927, the owners of the M. 
issued a writ in personam in England against 
the owners of the J„ who entered appearance 
under protest & set down a motion to set 
aside the writ. In Dec. the owners of the 
M, discontinued their cross-action in Egypt : 
— Held : if the cross-action had still been 
pending the owners of the M. might have 
been put to their election, but as they bad 
already elected there was no justification for 
staying the action in England, merely because 
they were defts. to an action in another 
country in respect of the same subject- 
matter. — The Janera, [1928] P. 65 ; 97 
L. J. P. 68 ; 138 L. T. 657 ; 44 T. L. R. 193 ; 
17 Asp. M. L, C. 416. 

.—Distd. Tho London, [1931] P. 14. 

1378b. Action in rem in one country — Whether 
stayed pending proceedings in personam by 
defendant in another country.] — The London, 
No. 1315a, ante, 

1879a. .p-In 1924 pltfs. in- 

stituted an action in rem in the Unit^ States 
in respect of damage done by defts.* ship to 
some pipe lines belonging to pltfs. in the^d 
of the river at Tampico, A tho ship was 
arrested & released on bail being £^ven by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in Englemd, A on Feb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. served notice of motion to set 
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aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 : — Held : having 
obtained bail & so releasea the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.' subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside. — The Golaa, [1926] P. 
103 ; 95 L. J. P. 60 ; 135 L. T. 208 ; 42 
T. L. R. 414; 70 Sol. Jo. 776 ; 17 Asp. 
M. L. C. 35. 

1380. Add, Annotations : — Distd. The Juno (1922), 
128 L. T. 671. Apld. The Golaa, [1926] P. 
103. Consd. The London, [1931] P. 14. Refd. 
The Goulandris, [1927] P. 182. 

1881. Add, Annotation : — Consd. The Juno (1922), 
128 L. T. 671. 

1888. Add, Annotations : — Folld. The Juno (1922), 
128 L/T. G71. Refd. The Golaa, [1926] P. 
103. 

1388a. .] — On June 13, 1922, a 

British steam & a Finnish steamer were in 
collision in ti^a river Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 


reluctantly instructed their agents in Hol- 
land to provide bail, dc although no pro- 
ceeding were begun, documents In Identical 
terms In the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cti?., & an action was 
commenced, & the ship aiTested So bail 
given under protest at the suit of the owners 
of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ So all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., So was inequitable as 
a breach of faith of the agreement in Hol- 
land ; — Held : no legal proceedings having 
been commenced when the wiit was issued 
in England, So there being no arrest So no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England.— The Juno (1922), 128 L. T. 
671; 16 Asp. M. L. 0. 118. 

1387. Add. Annotation Bristol Corpn. v. 

Virgin, [1928] 2 K. B. 622. 


PART XVI. SECT. 6, SUB-SECT. 2.— B. 

bl, Indian courts .] — Theoasoof 

Carron Iron Co. v. Maclaren is not an 
authority for the proposition that a 
ot. will not grant on injunction against 
a person who is not within its juris- 


diction, so that ho would be subject to 
process of contempt. 

Tho position of ots. In India inter sc 
is quite difllorent from that of English 
ots. as regards foreign ob>». — ^A. Milton 
& Co. r. i)jHA Automobile Enoinebr- 


INO Oo. (1030), I. L. R. 57 Oalo. 1280.— 

IND. 

PART XVI. SECT. 6, SUB-SECT. 2. 

t. Add *' varied on appeal, 4 A. R. 
2C7.»' 
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Oaaet 17-4-100. ]^ax<iSH airi> Eiq^ DiasOT StrmaiHBNT. 

CONSTITUTIONAL LAW. 

Part III. — Relations between the Crown and the Subject. 

17* Add. AnnoitaHon ; — ^Refd. Falcon Famous Hayera Film Go., [1926] 2 K. B. 474. 


Part IV. — The Royal Family. 

25. Add, AnnotaHon : — Refd. Be Mason (1928), 97 L. J. Gh. 821. 


Part V. — ^The Royal Prerogative. 


68. Add, AnnotaHon : — Ae to (2) Consd. Nadan v, 
B.. [1026] A. G. 482. 

64. Add, Annotation : — ^Refd. Nadan v, R., [1926] 
A. C. 482. 

68a. Crown cannot seize subject’s property wtth- 
• out compensation — What amounts to seizure.! 

— Assuming that the Grown has no right at 
common law to take a subject’s prope^y for 
’ reasons of State without paying compensa- 
tion, that rule can only apj^^y, if it does apply, 
to a case where propeny is actually taken 
possession of or used by the Govt., or where, 


by the order of a competent authority, it is 
placed at the disposal of the Oort., & a mere 
negative prohibition, though it involves 
interference with an owner’s enjoyment of 
property, does not, merely because it is 
obeyed , carry with it at common law any right 
to compensation. — France Fenwick A Go. 
V. R., [1927] 1 K. B. 468 ; 96 L. J. K. B. 144 ; 
136 L. T. 368 ; 43 T. L. R. 18 ; 32 Gom. Gas. 
116. 

AfinoiaHons Ennijsrn Shipping Co. v. I. R. Oomm. 

(1927), 139 L. T. Ill ; Knsl^ Bhippipfi: Co. I. H. Oomrs. 

(1928), 12 Tax Cas. 1189. 


Part VI. — The Crown In 

79. Add, Annotation : — Refd. Nixon v, A.-G., 
[1930] 1 Ch. 666. 

80. Add, Annotations : — Refd. Brown v, Dagen- 
ham V. 0., [1929] 1 K. B. 737; Nixon v, 
A.-G., [1930] 1 Ch, 666. 

81. Add, Annotation : — Refd. Brown v, Dagen- 
ham U. C., [1929] 1 K. B. 737. 

83. Add, Annotations : — ^Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737; Nixon v, 
A.-G., [1930] 1 Ch. 600. 


relation to the Executive. 

85. Add, Annotation: — Refd. Nixon v, A.-G., 
[1930] 1 Oh. 666. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British Jurisdiction in British 

protectorate.] — See Dependencies, No. 10a. 

Effect of recitals In.] — See Estoppel, Vol. 

XXI., p. 331, No. 1247. 


PART 111. SECT, 1. 

b i. To govern rf* protect — Statutory 
right to compensation for civU com- 
motion — ZiOM of right by recovery from 
insurer.] — Lbbn r. Kxkouttvk C ouNon, 
(I^BSIDENT), [1928] I. R. 408. — IR. 

PART Vt. SECT. 2. SUB-SECT. 1. 

76 i. jPublie oMcers db servanU 
genertdly — Suspension of — Holding of 
inguirp^--Court cannot interfere .] — 
SOHIKKHOXJT V. UNION QOVBRNMKNT 

(Ministrk op Jdsttob), C19261 App. D. 

AF. 

81 H. .] — Pitt, 

roanasrer of a railway imder a con- 
tract made with the Oort, to be paid 
a Rtated Salary atx months* salary 
if at anytime he should be dismissed 
without notice, was dismissed without 
notice; — Held: (1) he was entitled 
t<o reoorer hia six months* waires ; 
(2) the Oown was not liable for interest. 
— Noble v. Newfoctnolanp Oovern* 
KENT (1902), 6 Nfld. L. R. 671, 601.— 
NFLD. 

88 ti, .1 — Apert from 

some special statutory proi^on, no 
action will He against the Crown for 
the wrongful djumiseal of a aeirant of 


Gort. This rule of law Is based upon 
public policy & the prerogatlre right 
of the ^rereign. In Oovemmont of 
India Act, 1919, s. 96b, the words 
** subject to the prorisions of this Act 
& of rules made thereunder orery 
person in the C5lril Service of the 
Crown in India holds office during 
His Majesty’s pleasure,** read together 
with r. 14 of the rules regarding the 
Civil Servioos in India made by the 
Secretary of State providing for — 
proper departmental mquiry, mdloate 
that certain formalities must be 
observed before a civil servant can be 
dismissed. In so far as these formali- 
ties are alleged not to have been 
followed, pltf. has a cause of action. — 
Baboni «. SsoBErAiiT OF State for 
India (1929), 1. L. K. 8 Ban. 215.— 
IND. 


0 i. Ordinance made under 

HoHhem TerrUory Ads.]— Pltf. was a 
olassffied offioer in the public service of 
Queensland in 1917. He was then 
appointed to the Oommonwoalth office 
of Dlreotor of Lands in the Northern 
Territory, $c he oontinned to hold the 
position until 1921. when the Governor- 
General in Oouncil dispensed with hie 
•ertloee: — Hdd: the Cbrown had power 
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to dispense, at will, with the services 
of pltf., who was empointed under 
Ordlnonoe No. 6 of 1913, made under 
the above Acts, & not under Common- 
wealth Public Service Act. — Trower 
V. The CJommonwkalth (1924), 34 

C. L. R. 687.— AUS.^ 

f t, Effect of Oovemmeni of 

iTulia Act, 1919.]— Govt, of India Acts, 
1919, s. 96b, does not abrogate the 
right of the Oown to dismiss Its civU 
servants at its pleasure, but reiterates 
that light & enacts that the same is 
only limited in so far as there are 
definite & special or particular rules 
laying down the method by which, or 
the duronxnstanoes in which, that right 
is to be exercised. — B imalacharan 
Batabtal V, Indian Mdbbum Tnxm* 
TEES (1929), L L. R. 57 Gala 231.— 
IND. 

g i. ReHrement by Order id 

Council — No offioe named in Order — 
Betirtmeni from aU pubUe offleee .] — 
Brtcb V, R. (Can. Ex.), [1929] 8 

D. L. R. 188.— CAN. 

PART VI. 8BCT. 8. 

fOO i. Order in CouneU — Under War 
Measuree Art, 1914, s. &-^VaHdlty.J — 
PuoeLiTe. QaRSON,p. 888, pod. —CAN, 



VoL XL-- Ooostttatioixil Chum 107--286fU 


107. Add, AnnoiaUm Bdiugbayi Eleko 

p, Nigeria Government* [1028] A. O. 469. 

110. Add, Annotation Bully* Amell, etc. 

Oo. P. B., [1922] 1 K. B. 699. 

102. Before this case add “ See, dUto^ Grown 
Pbacticb, Vol. XVI., pp. 481-491.” 

186a. Statement ot fact— Whether binding on 
court.] — Where a coUiidon took place in the 
Bristol Channel, some lOi or 12} miles from 
the English coast & 9} or 7} miles from the 
Welsh coast, dt the judge decided that the 
waters where the collision occurred were 
within the fauces terrce ^ within the bodies 
of the counties of Devonshire & Glamorgan- 
shire, &, on appeal, the ct. was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended ; — Beld : (1) (Atkin & Lawrbnor, 
L.J.T.) the statement of the A.-G. was 
binding on the ct. ; (2) (Bankjss, L.J.) 


the ot. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
generfid trend of modem jurists to limit the 
^dth of the fauces terrcs within which there 
was territorifid sovereignty, the ct. should 
be guided by the information so given.— 
Thb Fagbrnsis, [1927] P. 311 j 96 L. J. P. 
183; 138 L. T. 80; 43 T. L. B. 740; 17 
Asp. M. L. O. 320; sub nom. The Faobrnbs, 
Cornish Coast (Owners) v. Sooibta 
NA2IONAI.B DX NAVIGAZIONB, 71 Sol. Jo. 
634, 0. A. 

186b. .] — Ekgblkb ti. * Musmann, No. 

418a, post 

152. CUationa .—For ” [1020] 1 Oh. 107 ” road 
” [1921] 1 Ch. 107.” 

157a. Air Council — Whether oorporatlon.] — 

Semble : the Air Council is not a corpn. — 
Mackbnzib-Kbnnbdy V. Air CouNorL, [1927] 
2 K. B. 617 ; 00 L. J. K. B. 1146 ; 138 
L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 683, 0. A. 


Part IX. — The Crown in relation to the Law 


176a. .] — Rookewood’s Cash (1696), Holt, 

K, B. 683 ; 90 B. R, 1277 ; sub nom. R. «. 
Rookwood, 13 St. Tr. 139, 180. 

Annotations Befd. U. v. Rlnlocb (1746), 18 State Tr. Si>.5 ; 
Heward t>. Shipley (1803), 4 East, 180 ; K. «. Duffy n 849), 
7 State Tr. N. S. 795 ; Muloahy v, R. (1867), 16 W. R. 
446. 

814a. .1— R. V. Crosby {ediaa Philips) (1095), 

1 Ld. Baym. 39 ; 6 Mod. Rep. 16 ; 12 Mod. 
Rep. 72 ; 2 Salk. 689 ; 12 Stnte Tr 1291 ; 
Holt, K. B. 763 ; Skin. 578; 91 E E, 923. 
Annotations: — Beld. R. v. Davis & Carter (1695) 1' Mod. 
Rep. 74: The VUle do Varsovle (1817), 2 Do<1h. )74; 
Hinks* Case (1846), 1 Den. 84; Re Barber (1850), lit 
L. T. O. S. 600. 


283. Add. Annoiations : — Hefd. Nlchol v. Fearby, 
Nichol V. Robinson. [1923] 1 K. B. 480 ; A.-G. 
V. Still (1927), 44 T. L. R. 102. 

264«. .] — Bidqood V. Davibs (1826), 6 

B. & 0. 84 ; 0 Dow. & Ry. K. B. 163 ; 6 
h. .T. O. S. K. B. 64 ; 108 E. R. 384. 

266. For “ Chaplain to King road “ 

Royal chaplain.” 

266a. S. P. Winter v. Dibdin (1844), 13 M. & W. 
25 ; 2 Dow. & L. 211 ; 18 L. J. Ex. 263 ; 3 
L. T. O. S. 164 ; 153 E. R. 11. 

Annotation : — Apld. Harv'ey v. Dakins (1849), 3 Kxoh. 266. 


100 il. Under Dominion Lands 

Act, R, S. C.. 1886 (c. 5i) -ValidUv,]— 
Starlby V . New MoDougall-Seour 
Oil Co., [1927] 2 W. W. R. .379 ; affd., 
[19271 3 W. W .R. 464.— CAN. 

100 ill. Whether contract con- 

8litvted,\—'Uetd : Orders In Council 
ieauod pursuant to 46 Viot. o. 17, 
88. 49 8c 50, authorieios the Miidster 
of the Interior to grant lioenaes to cut 
timber, did not oonstitiite contracts 
between the Crown & proposed UceneeeH, 
Buoh Orders In Council being rorocablc 
by the Crown until acted upon by the 
granting of liccnaes under them. — 
BtTLMBBV. R. (1894), 23 S. O. R. 488.— 
CAN. 

100 iv. .1 — Stewart v. 

Jones (1900), 19 P. R. 227.— CAN. 

100 V, Based on mistake of Rust 

— Whether binding on Croiwi.J— The 
Crown la not bound by an Oraer In 
Council passed inadyortently 8c on 
mistake of fact. — Quebeo. Montreal 
A Southern Ry. Co. r. R, (1914), 15 
Ezoh. O. R. 237.— CAN. 

100 vl. Sufficient memorandum 

in writing of agreement.] — Beld : an 
Order in Cottnoir ought to be regarded 
as a sofhoient expresskm in writing ot 
an agreement to pay on the part of the 
Crown.— Lahariub 8c Co. v. R., [1923] 
Bxoh. O. R. 174.— CAN. 

100 vU. Authorising contract — 

Scope of aMthoritv.}r-Beld : an Order 
in Cotmcil antboiifdng the Minister to 
enter into a oontraot for the removal 
of day. sand A gravel, tendered for at 
a given price, does not carry with it 
any anthortty to add anything to or 
to vary the scope of the oontraot 
beyond the ambit of the Order In 


I Council. The introduction ot a clause 
j purr^ortlng to be part of the authorfflod 
! contract., throwing upon the contractor 
the obligation to remove, at tite same 

S rioo, material of another class than 
iat mentioned In the Order In Council, 
1 b beyond the aut.borlty conferred by 
said Order In Coimcll. — National 
Dock A Dredging Cokpn., Ltd. v. 
R., [19291 Ex. C. R. 40.— CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— A. 

sm* Whether power to begin action in 
county court by information.} — H. v. 
COLMAN, [10301 1 D. L. U. 623; [1929] 
3 W. W. R. 885 ; 62 Can. C. O. 188 ; 
38 Man. L. H. 330.— CAN. 

so. DeparimetU of Attorney -General— 
Manitoba Temperance Act, s. 68.1 — 
The Department of the A.-Q. referred 
to in the above sect, is to bo dls* 
tingulBhed from the A.-G. — 11. 
(Thompson) v. Hammatt (Man.), 
[19261 3 W, W. R. 350.— CAN, 

sp. Meaning ♦ of — In statute .} — 

Wherever the words “ Attorney - 
General ** ore used without nuaUhea- 
tion in a code or in a statute of Guebcc, 
they have reference to the Attorney- 
General for Quebec. — People’s Houj- 
iNG Co„ Ltd. e. A.-G. or Quebec, 
[19311 a C. B. 452.— CAN, 

sq. Misapplieation of powers dele- 
gated by PtovinoUU Legislature .} — 
The delegato of a provincial Ijcgls- 
lature can no more usurp indirectly 
the functions of the Pariiament of 
Canada than can the Leghdature itself, 
A It is the duty of the im. to interfere 
to proteet the subiect from such an 
fflefutlmate exercise of powers founded 
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Upon eblhiuo motives. On* appeal 
finni the ilisinlSHal of an action for an 
InJuiiolioii r(«Ktralnlng the (lefts, from 
taking further proceedlugu under 
Hneurity Frauds I*ruventlou Act, 19.30, 
In allemjd piirHuanco of *' delegat<Mi 
authority ” under sect. 10 of said Act : 

Held • d(ift. A.-O. by A through Ids 
delegated reproaoutatlvo had un- 
constitutionally miHupplled the powers 
delogat(^d to him, in tJiat the purimso of 
his proceedings was to aid a criminal 
prosecution, something which was not 
contemplated by the Act, with the 
result that the federal ficlci had been 
Just as much invaded, oven if Indi- 
rectly, as If the primary Invasion had 
been accompUahod dlr(jctly by the 
passing of an Act.wblcU in Its terms 
was a violation of the B. N. A. Act. — 
McGek V. Poole Y, [1931J 3 W. W. R. 
65, 140 ; 4 D. L. R. 475.— CAN. 


PART VL SECT. 10. 


•b« Bo power to waive skUubnry 
conditions.} — A dopartiiiont of the 
Govt, cannot waive the performan<» of 
any of the conditions Imposed by the 
log^lature. — P eck v. 11. (1884), 1 
B. C. K. pt. 2, 11.— CAN. 


sc. Land SetUenunt Board,} — The 
Land Settlement Board created by 
Laud Settlement A Development Act, 
1924 (c. 128), is a department of tho 
Government, A there oelng nothing In 
said Act or other statutes which gives 
It a right to sue or be sued, no action 
lies against It for acts done In 
Its omcial capacity. — Raitbnbury v. 
Land Settlement Board, [19281 3 
I). L. K. 382 ; J1928) 2 W. W. 11. 475 : 
39 B. O. li. 523 ; on appeal, 119291 
1 D. L. R. 242.— CAN. 



Cam 272— 298a. English and Empirb Digest Supplement. 


272. Add. CUaiion ;~-48 L. J. Q. B. 455. 

284. Add. Citaticns Sol. Jo. 218; affd., 

[1922] P. 122. 

287. Add. Annotation : — ^Retd. Bobinson v. South 
Australia State (No. 2), [1^31] A. 0. 704. 

200. Add. Annotation: — Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. O. 88. 

291. Add. Annotation: — Consd. A.-G. for Straits 
Settlmte. v. Pang Ah Yew, [1925] A. 0. 555. 

292. Add. Annotations: — As to (1) Refd. Wigg r. 
A.-G. for Irish Free State, [1927] A. O. 674. 
As to (2) Refd. A.-G. for Ontario v. McL^n 
Gold Mines Co. (1926), 95 L. J. P. C. 217 ; 
Buislip-Northwood Urban District Council 

Lee (1931), 146 L. T. 208. Gsnerally, Refd. 
Jaeger v. Jaeger Co. (1927), 44 B. P. C. 437. 
298. Add. Annotation: — Expld. Nixon v. A.-G., 
[1980] 1 Ch. 606. 

298a. Indemnity Act as defence.] — In 1918 the 
suppliant, who was then a jewelry dealer in 
Petrograd, deposited certain jewelry with the 
British consul, who was in charge of the 
embassy promises, & owing to difficulties in 


the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty’s service. The jewelry was put 
in a locked leather bag kept in a safe at the 
embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt, entered the 
embassy A; arrested everybody, & afterwards 
the bag was found to have been cut open & 
the contents taken. In 1926 the suppliant 
claimed the value of the jewelry, but the 
Forei^ Secretary repudiated liability, A the 
suppliant brought a petition of right. The 
A.-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence. A, secondly, 
he put in an answer A plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) : — 
Held : (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence A the demurrer must be over- 
ruled ; (2) the claim was barred by the 

Indemnity Act, 1920 (c. 48), A there must be 
judgment for the Crown on the answer A 
plea relating to that Act. — Bucknall v. B. 
(1930), 46 T. L. B. 449, 0. A. 


PART IX. SECT. 5. SUB-SECT. 6. 

«d. In proceedings concerning (meetione 
of legislative jwisdiction.] — Where, In 
proooediusfB l>otwoen private eultore. 
the validity of an Act of a provlnoJal 
lefftalature Is qnostlonod, the A.-G. 
of the province will bo heard on tlio 
(montiou of provincial legislative luri • 
diotlon. — 01TI7AN8 Ins. Oo. v. John- 
ston, Oa«8. Dig. 2ud. od. 078. — CAN. 


PART IX. SECT. 6, SUB-SECT. 1. 

h (p. 523) 4. For tort .] — ^An 

action sounding in tort does not lie 
against the Crown. — C rbriaian & 
Vkhob V. R. a»20). 02 D. L. R. 390 ; 
20 Exoh. O. R. 1U8.— -CAN. 

h (p. 623) il. S. P. Yatks V. R. 
(1920), 20 Iflxoh. C. R. 175.— CAN. 

h (p. 623) ill. 8. P. Man8F.au i>. R., 
[1023] 1 D. L. K. 25 ; [1923] Exoh. 
C. R. 2?.— CAN. 


h (p. 623) iv. ,] — An action 

In tort does not lie against tho Crown, 
oxoopt under special statutory 
authority. — Tbubiault v. R. (Quo.) 
(1917), 10 Exoh. O.R. 263 ; 30 D. L. R. 
705.— CAN. 


h (p. 623) V. -17“^“ 

action against tho Govt, of Ck)ylon tu 
recover for damage caused to a steam- 
ship by grounding In Colombo harbour 
In a berth to which sho had boon taken 
by a Govt, pilot ; — Held : it was not 
uooeasary to dooldo whether in Ceylon 
the Crown could be made liable in tort 
under Roman Dutch law, but having 
regard to the cousldorod doolsiou of tlio 
Supreme Ct. of Ceylon In CoUmbo 
Electric I'ramway Co. v. A.'O.^ & 
inasmuch as the question in Covlon 
was whether any particular part of 
Roman Dutch law had boon roouguised 
there, very clear arguments would be 
required l-o induoe tJhe Judicial Com- 
uilttoo to reverse that doolsiou. — 
Bmnsn Pktboi.eum Co., Ltd. o. 
A.-O. FOU Ckylon, (19261 A. C. 14T ; 
96 L. J, P. C, 80 ; 134 L. T, 305 ; 42 
T, L. R, 160,— CEYLON. 

h (p. 623) vi. For fraud.] — ^It Is 

not oompetont to prove that tho Crown 
has been guilty or fraud ; nor can the 
Crown be held liable for tho fraud of 
Its Qffloora. — He Frost Brothers. 
fl92M 2 D. L. R. 339 ; [10251 2 
W. W. R. 459.—CAN. 


291 xiv. .] — Anaotion 

of damages does not lie against tho 
Crown in respect of a wrongful act 
oominitted by one of its servants. — 
Maoorboor e. Lord Advocate, [1921] 
S. O. 847.-~flCOT. 


291 XV. .3— mw .* (1 ) 

no aotion in tort Vill lio against the 
Grown oxoept whore & when such 
right of action is given by Statute ; 
(2) tho act of the Crown In paying tho 
expenses of 8c incidental to tho funeral 
8c burial. Is roferablo to tho grace 8c 
bounty of tho Crown & did not oonsti- 
tuto an acknowledgment by it of a right 
of action. — JouBKBT V. R., 11931] 
Ex. C. R. 113 ; 4 D. L. R. 164.— CAN. 

J (p. 524)1. .1— 

Wkldbn V. Smith, [19241 A. C. 484. — 
AUS. 

^ J(p. 624) li. .]— 

Robinson v. State of Sottth Aus- 
TRAUA, [1929] A. C. 469, P. C.— AUS. 

y (p. 624). Add “ revsd., 30 8. C. R. 
42.” 

y (p. 625)1. .]— 

Leclbro V. R. (1920), 62 D. L. R 324 ; 
20 Exoh. C. R. 236.— CAN. 

y (p. 526) U. .]— 

Held : tho Crown was liable in damages 
under Publlo Utilities Act, s. 31, for 
an aocidont caused by a fallen telephone 
wire lying on the public highway, being 
part of a svstem of wires ereoted & 
maintained by tho provincial Depart- 
mont of Rauways 8c Telophones. — 
ZoRNES V. R., Hamiiadn V. R,, (1922) 
2 W. W. R. 1179 ; 67 D. L. R. 733.— 
CAN. 

y (p. 525) iil. .]— 

Tho suppliant was wounded by a 
bullet fired, during target practice, 
from the riho ran^ at Goto St. Luo. 
in the District of Montreal. He filed 
a petition of right claiming damages for 
tho injury ho thereby sustained : — 
Held : tho rifle range was not a ” public 
work,** within Exchequer Ct. Act, 
50 8c 51 Viet. o. 16 (D.), s. 16 (c), & 
the Crown was not liable. — Larosb v. 
R. (1900), 6 Exoh. C. R. 425,— CAN. 

y (p. 525) iv. .] — 

About 11.30 a.m. on Fob. 10, 1928, 
suppliant, while entering the Ottawa 
Post Office to purchase stamps, was 
struck on tho head by an Icicle falling 
from the coping of that building, 
causing her Injury. An employee of 
the Public Works Dept, who had full 
ohargo 8c care of tho roofs of Govt. 
buUdlnM, especially that of tiie Post 
Office, « whose duty it was to remove 
snow & ioioles therefrom, passed the 
building twioo on the morning of the 
aooldent, first between 8 8c 8.30 A; 
aimiu between 9.30 8c 10 o'clock, but 
oialms no snow or ice needed to bo 
removed : — Held : tho omission of tho 
offioer, whose duty It was to keep roofs 
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free of snow & loo, to notice tho presence 
of icicles & to remove them, when he 
had ample time to do so hoforo 
tho accident, constituted negllgenoo, 
inakiug the Crown liable for tho damage 
resulting from such careless omission. — 
Johnson v. R., [19311 Ex. O. H. 163. — 
CAN. 

y (p. 526) V. —— 

Contributory negligence.] — ^At about 
» p.m. on Nov. 15, 1921, one C. drove 
on to a wharf, Montreal Harbour, 
with his two children to visit some 
friends who were employed In trans- 
ferring freight from a shed on tho wharf, 
rented to private oompauies, to a ware- 
house In the city. C. hod not boon 
sent by bis employer, had no business 
there 8c went solely to amuso himself. 
O. had boon drinking 8c was under the 
influence of liquor. Ho was making 
a nuisance of himself 8c when told to 
go, got into his car and drove straight 
into tho canal, & aU were drowned : — 
Held : as C. had no busiuess on the 
wharf on the evening of the accident 
& was there by tolerance, tho Crown 
under such ciroumstanoos was under 
no obligation or duty to him. The 
accident was the result of deceased’s 
inebriated condition 8c he was the 
viotim of his own condition 8c con- 
duct. — L kqaultv. R., [1931] Ex. C. R. 
167.— CAN. 

h (p. 525) I. Services rendered to 

cowimittee.}— The Crown is not liable 
upon a claim for the servioes rendered 
by any one to a committee. — K tmhitt 
V. li. (1896), 5 Exoh. C. 11. 130.— CAN. 

IT I. For excess of salaries fixed 

db approved by Governor ’Oencral in 
Cotmeif.}— Bubaouohs v. R. (1891), 
20 S. C. R. 420.— CAN. 

O il. Wrongful acts of police in 

course of duty.] — M^bers of the police 
force are prim i facie servants of tho 
Crown, & by virtue of the Crown 
Liabilities Act. 1910, the Oown is 
prim A facie liable for wrongful acts 
oommlttod by a member of that Fore e 
in the course of his duty. In order to 
escape liability it is not sofflclent for 
the Crown to show that the police 
offioer was performing a statutory duty* 
To take tho case out of the Act there 
must be a lack of one or more of the 
essentials of 'the law relating to master 
8c servant snob as that the police 
offioer was performing a duty of a 
personal nature which made him tn- 
dependent of the control of the Crown 
pro hoc vice. — Union Govt. v. Thorns, 
11930] App. D. 47. — S. AF. 



805. Add, Ciiaiian : — i8 L. J. Q. B. 465. 

317. Add, Annotation : — Retd, A.-G. for Ontario 
t>, McLean Gold Mines Oo. (1926), 95 L. J. P. C. 
217, 

824a. Civil action against Crown servant->By 
private person— Discretion of court to order 
trial at bar.] — ^Anderson v. Gorrib (1894), 
10 T. L. B. 383, 0. A. 

839a. .] — In proceedings by information on 

the revenue side of the K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown. — 
A.-G, V. Guy Motors, Ltd.. [1928] 2 K. B. 
78 ; 97 L. J. K. B, 421 ; 139 L. T, 811. 

844. Add, AnnotaMona : — Consd. Re Letters Patent j 
No. 139,207 , Re Oorbonit Akt., [1924] 2 Oh. 63. i 
Reid. Swift v, Bo^d of Trade, [1926] 2 K. B. 
131. 

845. Add, Annotation : — Held. Be Letters Patent 
No. 139,207, iZcOarbonit Akt., [1924] 2 Ch. 63. 

846. Add, Annotation : — Consd. Re Ijotters Patent 
No. 139,207, BcCarbonit Akt., [1924] 2 Ch. 63. 

848a. In proceedings under Patents & 

Designs Acts.]* —Appcts. applied by originating 
summons un<ler Patents & Designs Act, 
1907 (c. 29), s. 29, as amended by Patents & 
Designs Act, 1919 (c. 80), s. 8, for an in(|uiry 
as to the remuneration proper to be paid to 
them for the user by a Govt, department of 
the patented invention of which they were 
the registered owners. In the course of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which the litiga- . 
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Uon was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs. Sc on two occasions orders 
were made requiring appcts. to give security 
lor costs. After the heading hi^ proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1019, s. 8, entitled the Govt, to 
moke use of it thereafter without payment. 
On the question how the costs ought to be 
borne:— ifeW.* (1) under that part of 
Patents Sc Designs Act, 1919, which autho* 
rised proceedings against a Goirii. department, 
there was no exnross mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ot., Sc the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justided 
it in so doing ; (2) having regard to the orders 
that had been made bcfoi'e tne hearing of the 
motion, & particularlv to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
tiiom should be treated as ordinary litigants 
as regarded liability for costs . — Re Letters 
Patent No. 139,207, Be Carbonit Akt., 
[1924] 2 Ch. 63 ; 03 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. B. 421 ; 68 Sol. Jo. 476 ; 41 
R. P. 0. 203, C. A. 

Annotation: — As to (1) Coiusd. Bwlft v. Board of Trade 

lltt26J 2 K. B. lUl. 

.] — See, generally, Patents. 
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304 ii. .) — R. V. Perreault 

(1922), 6G D. L. R. 671; 21 £xch. 
O. R. 365.— CAN. 

Bd. Reference to head of depart' 

merdA — Under Exchequer Ct.. Act of 
Canada, m. 38, any claim agaiii»t the 
^own may be prosecuted by petition 
of right or referred to the ct. by the 
head of the department in connection 
with the administration of which the 
claim arises. A claim by applis. for 
compensation In respect of the repudia- 
tion of a contract was so referred by the 
Minister of Railways 3c Canals. Sub- 
sequently the CYown applied for leave 
to withdraw the roference : — Held : 
the claim arose “ in oonneetJon with 
the administration ” of the Depart- 
ment of Railways & Canals & came 
within sect. 38, & leave must be 
refused. — Dominion Building Coupn., 
Ltd. v. R. (1929), 40 T. L. R. 22, l\ C. 
—CAN. 

PART IX. SECT. 6, SUB-SECT. 4. 

317 i. Addition of Attomey-Oeneral — 
Action affecting rights of Crown — 
Petition of right not applicable .] — 
This was an appeal hy the A.-Q. for 
Manitoba from an order by which he 
was added as a deft, to an action 
brought against the University of 
Manitoba to enforce agreements under 
w'hich pltfs. had agreed to donate 
certain land os a site for the University 
on the condition that the University 
expended a certain amount of money 
on the grounds & in the erection of 
buildings. Pltfs. had transferred to 
the University all of the land originally 
contemplated except 25 acres whiob, 
under an agreement with the provincial 
Govt., they transferred to the province 
as a site for a school for the deaf. 
The agreements with the UnlrersitT 
were oonflrmod by an order-in-council 
which also authorised the execution 
of the agreement made with the Crown. 


Pltfs alleged that those agreemcntB 
wore Ij leidenondent, Sc that theio 
was in a tii-partito bargain 

whereby U e Oovt, entered into the 
arrangemout previously mode by the 
Governors of the Ibilverslty, furnishing 
3500,000 for a B(.hool for the deaf as 
part of the general scheme for the 
erection of educational buildings. 
This contention the A.-G. denied. 
Idtfs. asked for specific porformanco & 
for an Iniuuction rostralnlng the 
Ui)iv<5rslty from doing anything at 
vaiiauoo with its contract with pltfs., 
Sc from accepting any money from the 
Crown for the erection or malntonanco 


of university buildings elsewhere tbau 
on said site. No relief was asked for 
against the Crown ; all that was sought 
with respect to it was a d(;claratory 
judgment that the contracts and 
order-in-oounoU were not ultra vires : — 
Held : the appeal should be dismissed, 
for the reasons : (a) the A.-G. should 
bo a party to this action to r<3preB€Dt 
public Interests which ho alone can 
serve. Moreover hie presence was 
necessary to make any declaratory 
judgment which might be given 
binding upon the Crown ; (6) petition 
of right is not the proper remedy in 
this case, for there was no direct clabn 
made against the Crown ; (c) the castj 
falls within the ambit of cases where 
the A.-G. Is pit^riy Joined. — Tuxedo 
Holding Co., Ltd. v. University of 
Manitoba & A.-G. fob MANnoBA, 
fl930] 1 W. W. R. 404 ; 3 D. L. R. 
250 ; 38 Man. L. R. 506 ; affg., [1930] 
1 D.4i. R. 435.— CAN. 


PART IX. SECT. 6, SUB-SECT. 6. 

387 vl. — — .1 — Estoppel cannot be 
invoked against the Crown. — R. v. 
Tessirb (1921). 21 Exch. C. R. 150.— 

CAN. 

33f ill. .J — ^A subject has no 

right to set off In an action brought by 
the CTown. — R. (Minister of Agri- 
culture FOB SABEATCUBWAN) V. 
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Bourke, ri92r>j 3 1). L. R. 537 ; (1925] 
2 W. W. R. 397 ; 19 Husk. Ii. R. 483.— 
CAN. 

339 iv. ^*.1 — A right of «ot-6ft 

does not exist against the Crown. — 
R. V. Britisit American Bank Note 
C o. (1901), 7 Exch. O. R. 119.-~CAN. 

o 1. .J — A counterclaim cannot 

be pleaded against the Crown as of 
right. — A.-O. for Ontario v, Ruhskll 
(1921), U 1). L. R. 59; 49 O. L. R. 
103.— CAN. 

p ji. .] — ^ subject has no right 

to oounterclalrn in an action brought 
by tlio Oown. — R. (Minihtkii of 
AoKK^ULTURK for SArtKAT('HEWAN) 1’. 
Bouuke. 11925] 3 D. L. It. 537 ; 
(19261 2 W. VV. U. 397 ; 19 Hask. li. U. 
483.— CAN. 

•m. Whether action brought in right 
name, h— la an action ooncenUng trans- 
actions under Soldiers Settlement Act, 
dtoftH, contended that the action should 
have been brought in the name of the 
Soldiers Settlement Board Sc not in that 
of the Crown; — Held : action properly 
Instituted In that ot the Crown. — R. i’. 
Say WARD Trading & Uanciiino Co., 
Ltd., [19241 Exch. C. R. 15.— CAN. 

PART IX. SECT. 6. SUB-SECT. 7.--A. 

•p. Crovm (Josis Act, R, S. R, C,, 
19U (c. Q\)~- Effect of. \ -Held: not 
to apply to the Crown in tight of 
Dominion, the statute not making it 
clear in express tornis or by necessary 
intendment that the reference is to the 
CJrown other than in right of the pro- 
vince only. — Montreal 'rnugr Ckt. v. 
R., [1924 J 1 D. L. li. 1030 ; 1 W, W. R. 
657 ; 33 B. C. U. 280.— CAN. 

•q. Crown Costs Act, R. S. B. C,, 
1924. J— Crown Costs Act, K. B. B. C., 
1924, forbids the awatdJng of costs 
cither In favour of or against the 
C^own as represented by the Govt, of 
the province of BHUsh Cktlumbia. — 
R. e. Conway (B. C.), U9291 3 W. W. R. 
268 ; 62 Can. Crim. 0^ 161.— CAM. 
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84Sb« * Am to valkitty of pstontr-Aetioii 

against Air Council.] — Held:' there was no 
reason for departing from the ordinary rule 
that the Grown neither paid nor received 
costs. — Bowland V. Am Ooukoil, [1928] 
W. N. 72. 

867. Add, AnnotaHim : — ^Aj^d. Pathe of France v, 
Harris, Same v. Mansbridge (1920), 42 
T. L. R, 700. 

868. Add, AnnoUdion: — ^Reld. Be Letters Patent 
No. 189,207, Be Oarboidt Akt., [1924] 2 Oh. 63. 

378. Add, Annotaiicma : — Aa to (1) Apld. Sterling 
Trusts. I. K. Comrs., I. B. Oomrs. v. Sterling 
Trust (1926), 12 Tax Gas. 808. Consd. 
Birmingham Gorpn. v, I. B. Oomre., [1929] 
2 K, B. 187. Refd. Luipaard’s Vlei Estate Sc 
Gold Mining Co, v, 1. It. Goxnrs. (1930), 99 
L. J. K, B. 330. 

373a. Arbitration to assess compensation for 


requlMttoned goods.]— In asseeeing the com- 
pensation to be paid for bacon requisitioned 
by the Food GontroUer under Defence of the 
Realms Regulations : — ffeld : the arbitrator 
had no power to order the Grown to pav the. 
costs of the reference A award.— Swift A Co. 
V, Boabd of Tsabb, [1920] 2 K. B. 181 ; 96 
L. J. K. B. 834 ; 186 L. T. 391 ; 42 T. L. B. 
401, C. A. 


AnYiotaiion.*~’Eeld. Inglewood Pulp Sc Paper Co. v. New 
Brunswick Bloctrio Power OomniMon, [19S8] A. 0. 492. 

876. Add, AnnotcUion : — jRefd. Be Letters Patent 
No. 189,207, Be Oarbonit Akt., [1924] 2 Oh. 
63. 


882. Add, AnnotcUion: — ^ReM. B. v. Provisional 
Government (Gteneral of the Forces) (1922), 
07 Sol. Jo. 126. 


884a. .] — ^WoLFB/ Tone's Case (1798), 

27 State Tr. 613. 


Part XII. — The Crown; in Foreign Relations 


887. Add, Annoiaiiona: — Aa to (1) FoUd. White,' 
Child A Beney v. Simmons, White, Child 
A Beney v. Eagle, Star A British Dominions 
, Insce. (1922), 127 L. T. 671. Refd. Duff 
Development Go. v, Kelantan Government, 
[1924] A. G. 797 ; Buaiian Commercial A 
Industrial Bank v, Comptoir D'Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098. ! 
Aa to (2) Apld. The Jupiter (1924), 93 L. J. P. 
166. Generally t Refd. Musmann v. Engelke 
(1927), 43 T. L. B. 685. 

887a. Decrees of Russian Soviet Government 

— Effect of.}— ^Tho English cts. will not inquire 
into tlio vaUdit^f acts done by a recogmsed 
foi'eign Govt, against its own subjects in 
re«)ect of property situate in its own territory. 

In 1018 a section of Russian revolutionaries 
took A retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt, as 
the de jute Govt, of Russia. In 1928 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion : — RcJd : the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been reoognised by the 
Govt, of this country. — ^P aubjy (Princess 
Olga) v, Weis2S, [1929] 1 K. B. 718 ; 98 L. J. 
K. B. 465 ; 141 L. T. 207 ; 46 T. L. R. 366 ; 
73 Sol. Jo. 283, 0. A. 

.] — See, alao, Gompai^ies, 

Nob. 8628, 8524, 8527a, ante. 


On liability of Russian 

reinsurance company under reinsurance 
treaties.] — See Insurance, No. 712a, poat, 
Cancellation of life assurance.] 

— See Conflict op Laws, No. 040a, ante, 

887b. Declaration by representative of foreign 
Sovereign as to ownership of property — How 
far conclusive.] — A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned. — The Jupiter (No. 3), 
[1927] P. 250 ; 97 L. J. P. 33; 137 L. T. 383; 
43 T. L. R. 741 ; 17 Asp. M. L. C. 250, 0. A. 
Beld. First Kussian Insce. v. London A Lan- 
cashire Insce., 11928] Ch. 922. 

888. CUationa : — For “ Coop. Pr. Gas. 601 ; 9 
L. J. O. S. Oh. 216 ; 47 E. B. 619, L. 0.," 
road ** Coop. Pr. Gas. 601 ; 47 E. B. 619 ; 
auh nom, Thompson v, Barclay, 9 L. J. O. S. 
Oh. 216, L. G. ; previoua vroceedinga (1828), 

0 L. J. O. S. Oh. 93." 

389. Add, Annotation : — Refd. Poster v, Driscoll, 
Lindsay v, Attfield, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 

891. Add, Annotationa : — ^Refd. The Tervaete, 
[1922] P. 259; Engelke v, Musmann, [1928] 
A. 0. 433. 

892. Add, Annotation : — As to (2) Refd. The 
Tervaete, [1922] P. 269. 

894. Add, AnnoUdiona : — Consd. Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. 0. 707. Refd. The Tervaete, [1922] 


PART IX. SECT. 6, SUB-SECT. 7.— 0, 
1 1. — - On appeal ,) — Under Orown 
Ooste Acit, li. 8. B. C., o. 61, oosta of an 
Mpeal cannot be inven against the 
drown, though costs in the lower ot. 
may by direction of the ot.' — H. v, 
CAsms (1022). 70 D. L. R. 215 ; S8 
0^. Crim. Oaa. 198. — CAN. 

t li. — Under Firt Marehal 

Act, 1021 (e. 15).} — ^A local aaslatant to 
the Are marshal in carrying out the 
duties imposed on him by the above 
Act Is an oflloer, eorvant or agmit of 


A acting for the Grown ** within Crown 
Costs Act, H. S. B. a, 1011 ( 0 . Cl), A 
costs of an appeal to the county ot. 
may bo given against a local assistant 
to the fire marshal. — Watbon e. 
How'AB».a92414 D, L, R. 564 ; fl924j 
3 W. W. R. 404 ; 34 B. a R. 449.— 
CAN. 

t Hi. Under Summary 

C7oneidioiis Act, H, S, B, C., 1924 
<c. 845).H<}rown Costs Act, R.8. B.a, 
1924 (o. 62), is a bar to the awarding 
ot Dosta against the Crown on an 
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appeal under Summaiy OonvlottonB 
Act, R. S. B. O., 1924, form a oon- 
vlctton for an omnce against Govt. 
Liquor Act, R. a B. C.ri924 (o. 146). 
— R. V, MoLamx, R. V. Nook, tlOSTJ 
1 W. W. R. 701 ; 47 Can. dim. Cos, 
208: 38 B. d. H. 306.— CAM. 

tiv. Jnproceed&noe bp eredUor-^ 

Crown aOminiKraiar oj inieMe*a esiefs.] 
-^Held : neither the down nor the 
A.-0. liable for oosta.— OABvm «. 
A.-Q. OF PBtNOB BDWABD 
(1926) 4 D. L. R. lies.- 
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P. 259 ; Be Bjorocrtad Sc Ouse Shipping Co., 
[1924] 2 K. B. 673 ; Compania Mercantile 
Argentina v. United States Shipping Board 
(1^4), 93 Li. J. K. B. 316; The Jupiter 
(1924), 93 Lu J. P. 166; The Jupiter (No. 3) 
(1927)| 137 L. T. 333 ; Engelke v. Musmann, 
[1928] A. 0. 433. 

S95. Add* Annotation: — As to (2) Retd. Dickinson 
V. Del Solar (1920), 45 T. L. R. 637. 

896. Add* Annoiaiion : — Retd. Musmann v. 
Engelke (1927), 06 L. J. K. B. 824. 

461. Add, Annotation : — Apld. The Torvaote, 
[1922] P. 269. 

4p08« Add* Annotation : — Retd. Fenton Textile 
Assocn. V. Krassin (1021), 38 T. L. R. 250. 

409. Add* Annotation : — Gonsd. Musmann v. 
Engelke (1027), 96 L. J. K. B. 824. 

411. Add. Annotation : — Gonsd. Engelke v. Mus- 
mann, [1928] A. 0. 433. 

412a. Ghlet of mall department — Within prlvlie^.l 

— Held : the rule os to immunity from civu 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the cliief of 
the mail department of the United States 
Embassy in Tendon. — Assurantib Com- 
PAONIB EXCET^IOB V* SMITH (1023), 40 
T. L. R. 105, O. A. 

418. Transfer paragraphs (2) to (6) to No. 421, 
post. 

Annotaiions : — ^For the existing annotations 
read “ Retd. Re Republic of Bolivia Ex- 
ploration Syndicate, [1014] 1 Ch. 130.” 

418a. Evidence — Settlement by Attorney-General 
on instructions of Foreign Office.] — A state- 
ment made to the ct. by the A.-O., on the 
instructions of the Foroi^ Office^ as i.o the 
status of a person claiming immunity from 
judicial process on the ground of diplomatic 
privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft, in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Embassy, 
A filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft, upon his affidavits. Tlie judge 
ordered deft, to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft, had been 
appointed a member of the staff of the 
German Ambassador under the stylo of 
consular secretary, & had been received in 
that capacity by the British Govt. ; — Held : 
(1) the statement of the A.-G. was binding 
on the ct., deft, was entitled to diplomatic 
privilege ; (2) (Lord Dunedin) apart from 
that (^tement, the order for the cross- 
examination of deft, would have been 
justified. — Engblkb v. Musmann, [1028] 
A. 0. 433 ; 07 L. J. K. B. 789 ; 130 L. T. 
680 ; 44 T. L. R. 731, H. L. ; revsg. S. C. 
8uh nom.' Musmann v* Engelke. [1028] 1 
K. B. 00, C. A- 


421. After the catchwords insert paragraphs (2) 
to (5) from No. 413, ante, substituting the 
numbers “ (1), (2), (3), (4),» for (2). (3), 
(4), (6)." 

Oitations: — For “No. 413, ante/* read 
“ (1832), 1 Or. & M. 117 ; 1 Dowl. 688 ; 3 
Tyr. 184 ; 2 L. J. Ex. 13 ; 140 B. R. 838.*’ 

Annotutions : — As to (1) Gonsd. Parklusou v. Potter (1885), 
10 Q. B. D. 152. As to (3) Ooni^. Parkinson v. Potter 
(1885). 16 Q. B. D. 152. BttM. Engolko v. Musmann, 
(1028J A. 0. 433. 

421a. Liability to be cross-examined to 

ascertain status.] — Engblkb v* Musmann, 
No. 418a, ante* 

422. Add. Annotation: — Refd. Engelke v. Mus- 
mann, [1028] A. 0. 433. 

425. Add, Annotation : — Refd. Engelke v* Mus- 
mann, [1028] A. O. 433. 

427. Fop “ No. 413, ante,*’ read “ No. 421, ante.** 

429. Add. Annotation : — Refd. Engelke v, Mus- 
mann, [1028] A. 0. 433. 

430. Add. Annotation: — Refd. Musmann v. 
Engelke (1027), 06 L. J. K* B. 824. 

431. Add. Annotation : — ^Refd. Engelke v* Mus- 
mann, [1028] A. C. 433. 

432. Add. Annotation : — Refd. Musmann v* 

Engelke, [1928] 1 K. B. 00. 

486. Add. Annotation : — As to (2) Refd. Musmann 
V. Engelke (1027), 06 L. J. K. B. 824. 

486. For “ No. 413, ante,” read “ No. 421, ante.” 

445. For ” No. 413, ante,” read “ No. 421, ante.” 

447. Add. Annotation : — Refd. Musmaim v. 
Engelke (1027), 06 L. J. K. B. 824. 

447a. .] — Engblkb v . Musmann, No. 418a, 

ante. 

465. Add. Annotations : — Gonsd. Dickinson v. Del 
Solar (1929), 45 T. L. R. 637. Refd. Engelke 
V. Musmann, [1028] A. 0. 433. 

466a. By order of diplomatic superior.] — 

Deft., who was First Secretary of the Peruvian 
Legation, took out a policy of insurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that ” the 
assured . . . shall not m any way act to the 
detriment or prejudice of the (insumnee) 
co.’s interests,’^ & that “ the po. is entitled 
to take absolute control of all negotiations A 
proceeding.” Pltf. brought an action for 
personal injurifis against deft., & the latter 
served on the insurance co. a third -party 
notice claiming an indemnity. An appear- 
ance without protest was entei*ed in the action 
on behalf of deft., &, as the Peruvian Minister 
forbade deft, to raise the plea of diplomatic 
Immunity, no such plea was inserted in tiie 
defence. The jury round a verdict for pltf. 
for damages, A the insurance co. repudiated 
liability on the ground that deft, had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised : — Held : the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest. — Dickinson v. Del 
Solar, [1930] I K. B. 376 ; 90 L. J. K. B. 162 ; 
142 L. T. 66 ; 45 T. L. R. 637. 


PART XII. SECT. 8. 

449 I. Whether consent of legUtature 
necessary — Interference with private 
rif^s.h—ln Canada or Great Bmln a 
titey does not confer, as between tbe 


J.8. 


state Sc the subject, or as between 
subjects, any rigbte upon the la^r 
Held t therefore, tlic Ashburton Treaty 
rolatlnir to water rights, never having 
been validated by statute, is no part 
of the law of this country, but It is » CAN, 

41 


binding in honour ou the Crown Sc 
Its successors . — lie Akuow Uivsn A 
Tkibutariks 8t.tde Sc Boom Co., 
fl931] 2 D. L. ll. 216; rsrto,. fl98U 
1 D. L. R. 260; 05 O. L. R. 575.- - 
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Sbct. 6.— passports (Vol. XI.. p. 648). 
474a. Proparty of the Crown.l^A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 


property of the Crown & not the ** property ** 
of the bkpt. within Bkpcy. Act, 1014 (c. 59). — 
Re SUWALSKY, SUWAL8KY V, TRUSTBB & 
Official Bbcbivbb, [1928] B. & C. B. 142. 


Part XIII. — The Crown in relation to War and Peace. 


477. Add. Annotation: — Generally^ Refd. Nether- 
lands-American Steam Na\^ation Co. v. 
Procurator-General (1925), 42 T. L, R. 81. 

488. Add. Annotation: — As to (1) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1031] 2 
K. B. 48. 

487a. .] — By a policy of Insurance 

effected on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf. a certain 
sura “ in the event of peace between Great 
Britain &; Germany not being concluded on 
or before June 30, 1019.” On Juno 28, 
1919, those Powers signed a treaty of peace, 
but they did not exchai^e & deposit ratifica^* 
lions of the treaty until Jan. 1920. In aA 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 
, been concluded between these Powers on 
or before June 30, 1919, within the policy, 
& pltf. was therefore ei titled to euccood in 
the action. — Kotzias r. Tysbr, [1920] 2 
K. B. 69 ; 89 L. .T. K. B. 529 j 122 L. T. 795 ; 
36 T. L. U. 194 i 15 Asp. M. 1^. C. 16, 

Annotation : — FoUd. Lloyd v. Bowriutf (1920), 30 T, L. H. 

397. 

487b. .] — For the purpose of a contract 

to pay a sum of money ” if peace is not 
declared ” by a certain date between two ; 
nations at war, peace is not declared until 
the ratification of the treaty of peace. — 
Lloyd v. Bowrino (1920), 30 T. L. R. 397. 


487c. Whether subject’s debt discharged.] — 

Troneb v. Hassold (1670), 1 Gas. in Ch. 173; 
22 B. B. 748. 

487d. S. P. Wbymbbrg v. Touch (1669), 1 Gas. in 
Ch. 123 ; 22 B. R. 724. 

496. Add. Annotation : — Refd. Cayzor, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1064. 

408. Add. Annotation: — Refd. Gonunercial A Estates 
Co. of Egypt V. Board of Trade, [1926] 1 
K. B. 271. 

499. Add. Annotations : — As to (1) Refd. Federated 
Coal & Shipping Co. v. R.. [1922] 2 K. B. 12. 
As to (i) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1022] 2 K. B. 328 ; Matthey 
V. Curling, [1922] 2 A. 0. 180 ; Re Colnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1923] 2 Oh. 289 ; Commercial &> Estates 
Co. of Egypt V. Board of Trade, [1925] 1 K. B. 
271 ; Rowland & Mackenzie-Kenned y v. Air 
Council (1927), 96 L. J. Ch. 470. Gmerally, 
Refd. Netherlands- American Steam Naviga- 
tion Co. V. Procurator-General (1925), 42 
T. L. R. 81 ; Franco Fenwick v. R., [1927] 
1 K. B. 468. Generally y Refd. Austrian 
Property Administrator v. Russian Bank for 
Foreign Trade (1931), 47 T. L. R. 560. 

499a. Under Indemnity Act, 1020 (c. 48) — 

“ Direct loss or damage ” — What is.] — CJaun- 
ante carried on business as motor garage 
proprietors in Dublin, where they owned A 


PART Kill. SECT. 2. 

487 I, Treaty of peace — Ratification 
hu scfvcreiffn autfiority neceaaaru.] — Re 
9()th Battauon, Winnipeg uiflrs, 
11923] 1 W. W. R. 37.-->CAN, 

AAl ii. lieiween Oreai Britain <£• 

enerni/ couniriea^Datc of signing — 
Effect on option to purohaae .] — Parry 
V. Dunuan (1921), 65 D. L. H, 761 ; 
[1921] 2 W. W. R. 879.~CAN. 

PART XIII. SECT. 3, SUB-SECT. 1. 

•f. Order in Council under War 
Measures 'i4ct, 1914, *. 6 — Validity .] — 
Held : oiuldEion of an avoruiont 

that the Governor in Connell diMMueil 
an Order odvlHtthlo for the wolfatv of 
Canada by rooHon of the existence of 
real or approhonded war, did not render 
the Order In Oonnoll invalid. — P ctobley 
V. Garson (1922), AO N. H. R. 414.— 
CAN. 

•f . CuUiny out rnilitia — fAahility for 
i-xpcnsea—H^ fiether on Dominion or 
Province.] — Tfje QROBtion referred to 
this ot. .woe whetlier the province of 
Nova Sootia was liable, or not, to pay 
to tiie Dominion of Canada all exi>eTise8 
He costs inctirrod by the latt^'i* by 
reason of part of the uetlvo militia of 
Canada boinp oalled out iSt servlni? in 
aid of the civil power in t he wninty of 
Capo Breton in 192,», in a case of riot, 
upon a requisition, mmie by the 
A.-O. of Nova Scotia In the form 
prescrilH^d by s. 85 of the Militia Act, 
which included au niidertakiuF by 
him that these expenstss Sc costs would 
bo paid to the Dominion Govt, by the 


lirovlnoo i—Held : the (inostion slioulcl 
be answered In the noRative. Sects. 
80 to 90 of tho Militia Act reposo certahi 
powers ill the pereoii oocupylnjf the 
poHitlon of A.-G. ill tho prt>vince for 
tho time heliiif, but tho oxcioise of 
tboso powers docs not In any way 
depend upon tho oonsont of tho 
Lieutenant- Governor or of tho pro- 
vincial leRlslatupt!. The Militia Act 
ouvlsasros the A.-G., not In bis oapaclly 
as A.-Q. to His Ma jesty as the Soveroisrn 
Hoad of the province, but as a person 
lu whom certain powers an? vested Sc 
on whom certain duties aro laid by 
tho statute. ThoBo sects, apply to 
ovirry province & pro into operation 
Indepondcntly of tlie scope of the 
A.-G.’s authority to bind the province 
lu respect of tho expenditure of moneys 
for such pm’posc. Therefore these 
enactments do not contemplate a 
duty to pay, proooodinpr from a con- 
tract between tho provinoo Sc the 
Douiinion. Tho rovennes of the 
province ore vested in His Majesty as 
tho supremo head of the province. Sc 
tho risrht of appropriation of all such 
rovcimos Indonprs to tho lesrislaturo of 
the pi'ovlnce oxchisively, Semble : the 
A. -(4., whotH» duties. In so far as now 
material, iueliido the Hupervlslon of the 
a dminisl ration of Justice w-ithln the 
province, has no statutory authority 
to undertake the payment now 
demanded by the Dominion : tho 
subject matters comprised within the 
sux>crvision of the administration of 
justioo would not embrace authority t<» 
eiiU\r into such an undortaking. — 

A9 


Re Troops in Cape BRirroN, Refer- 
ENOE, [1930] S. O. R. 554 aub nom. 
A.-G. OK Candida v. A.-G. op N.8., 
11930] 4 D. L. R. 82.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 8,— A. 

499 i. Whether owner entitled to com- 
penaahon — Possession taken for pur- 
poses of defc7ice .] — U. v. Brown (1920), 
50 D. L. R. 312 ; 20 Exch. C, R. 30.--^ 

CAN. 

49911. .] — Held: ajportlonof 

n biiildlnfir occupied by tho Oovt. as a 
ruoruiliUK station was not a “ public 
work ” within Exoh. Ct, Act, h. 20 (c). 
— Wolfe Co. v. R., Powers v. R. 
(1921). 63 D. L. R. 647 ; 63 S. C. R. 
141. —CAN. 

409a i. Under Indennnitti Act, 

1920 (r. 48) — Basis of assessment.]- 
A distillery requisitioned during the 
war, o^ving to a iJre while it was in the 
Qovt.'s possession, could not be used 
for distilling for nearly throe years 
after Jan. 19, 1919, which date 
the prohibition against distilling was 
withdrawn. Tho proprietors having 
cLaiiuod compensation for loss of 
protltd during the three years : — Held : 
the loss of profits wa.^ due, not to tho 
war, but to the ri'quiHitlon Sc the fire, 
it tho basis upon which com pensa lion 
fell to Ikv assessed nan the prices 
obtaliiabic for whisky during the three 
ycors, taken In conjuntiion with iho 
other otrcumstances aotuiilly exist- 
ing during ti»at period. — Mackenzie 
Brothers t>. Ths Adhiralty, [1925J 
8. C. (O. L.) 32.— SCOT. 



VoL ZL-^Cknutitotioiud Ltw. (km 499i^<--686a. 


occupi6d extensive promises peculiarly well 
suited to their purposes, l^ieae premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course ; they bought other premises, 
fitted them for use as a garage, & transferred 
to them ail the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt, retired from 
possession of the oiiginal premises claimants 
sold the substituted premises. They alleged 
that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage on the one hand, & the sum they 
received on the sale of the substituted 
promises on the other hand amounted to 
£3,429.^ They claimed this sum as an item 
of “ direct loss or damage Incuri'od or 
sustained by reason of interference with *’ 
their “ property or business “ within sect. 

2 (1 ) (6) of the above Act : — Held : “ direct 
loss or damage “ may include consequential 
damage, & the item claimed could not be 
entirely exclurled as indirect loss, but the 
^ount to which claimants might be entitled 
in respect thoi-3of must bo assessed by the 
War Compensation Ct. — A. & B. Taxis, Tyro. 
V, Secuktary op State for Air, [1922] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 h, T. 
478 ; 38 T. L. R. 071 j 00 Sol. Jo. 633, O. A. 

409b. Duty of tribunal assessing com- 

pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensation Ct., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of hAW, in 
view of there being, under sect. 2 (1) of i he 
Act, no right of appeal except on a point of ! 
law. — Moffat Hydropathic Co., Ltd. v. 
Secretary of State for Wat; (1924), 40 
T. L. R. 543 ; 68 Sol. Jo. 635. H. L. 

505a. Certificate that taking necessary — 

Mode of granting.] — (1) Where land is being 
acquired compulsorily for military purposes 
under the above Act. the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although tlie person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect. ; but 
even if it was. that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 


of Land (Assessment of Compensation) Act, 
1919 \o. 67).— Hutton v. A.-G., [1927] 1 Oh. 
427 ; 96 L, J. Ch. 286 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 Sol. Jo. 169. 

505b. Conditions precedent to assessment of 

compensation — Whether Crown in possession.] 
-—Hutton v. A.-G., No. 605a, ante. 

612* Add. Annotations /—As to (2) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 
42 ; Rowland v, Air Oounoil (1023), 30 
T. L. R. 228. OeneralUf, Refd. France Fen- 
wick V. R., [1927] 1 K. B. 458; Bourne- 
moufch-Swanage Motor Road & Ferry Oo. r. 
Harvey, [1930] A. C, 549 ; Farnworth v. 
Manchester Corpn., [1029] I K. B. 633. 

516a. Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by the Air Ministry under sect. 6 (3) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchastul under sect. 3 of the Act 
for an air depot. — Srorbtary op State for 
War V. Middlesex County Council (1923), 
39 T. L. R. 357 ; 21 L. G. R. 291. 

621. Add. Annotation : — Generally, Refd. France 
Fenwick v. R., [1027] I K. B. 468 

526. Add. Citation /— 15 Asp. M. L. 0. 205. 

Add. Annotation : — A/J to (3) Dlstd. A.-G. 
V. Royal Mail Steam Packet Oo., [1922] 2 
A. C. 279. 

526a. Power to Impose payment for Uoence to sell 
ship to foreigner — Recovery of money paid — 
Indemnity Act, 1920 (c. 48), s. 1 ^1).] — The 
Shipping Controller, purporting to act in 
pursuance of his powers under Dcjfenco of 
the Realm Regulations, imposed upon 
suppliants as a condition of granting them 
a liconco to sell a steamsliip te a forcMgnor 
the payment to him by suppliants of £30,890. 
By their petition of right suppliants alleged 
that the Shipping Controller had no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
under protest, ^ that the Snipping Controller 
thereby became liable to repay the money 
to suppliants as money hmi & received to 
their use. The petition of riglit was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Crown demurred 
to the petition, on the ground that the case 
if founded on the alleged tort of the Shipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time (ailed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort 45 to sue for money hod A; 


PART Xlll. SECT. 8, SUB-SECT. 7. 

«m. Requisition under Order in 
Council — Rowere of Dominion Oovem- 
mtnl .\ — In virtue of Order In Ck)ancll 
dated Nov. 2i. 191 H, paaeod under 
War Measures Act, 1914 : — Held: the 
Dominion Govt, tvas empowered to 
requisition ships in its own name & as 
principal & not as agent for the British 
Govt., Sc the Minister of Marine Sc 
Flsbenes, acting thereunder, had no 
power to varv same by addiiM to or 
derogatiiig therolrom . — Re Qabton, 
WiLUAMS Sc W'XOMOBJC SC QABTON, 
WlLUAlfS Sc WlGOfORE BTSAMSBIF 


Corpn. v. K. (1922), 66 D. L. R. 242 ; 
21 Exoh. C. U. 370.—OAN. 


525 i. OoniperucUion for requieitioned 
ship — To what amount claimant entitled 
— Comparimn wUh rate in United 
States better gnide than English rate. 1 — 
Re Gaston. WiLUAMS <fe Wiomore & 
Gaston, Williams dr W^iomokk Stbam- 
SHIP CtoBPN. V. 11. (1922), 66 D. L. B. 
242 : 21 Exch. C. B. 370.-- CAN. 

52f ii, ,] — Lkmat V. R. 

[1922), 68 D. L. R. 489 ; 21 Exch. C. R. 
J64.— CAN. 

525 Ui. 


■ WhA funMtUd — Charterer 


or ot/mcr.}— When^aH the right of action 
againHt the Crown Is at common law 
in the owner & not in the charterer : — 
Held ; the true Intent, nieaiilug Sc 
spirit of War Measures Act, 1914, s. 7, 
is to maIntAin & preserve to the 
suhiect any rl«rhts nossessed by him 
at common law, Sl which ho pi’eviouslv 
had notwithstanding that Act ; Sc 
that seel, does not confer upon him 
any now rights to compensation in 
addition to thoso which be otherwise 
enjoyed. — W arner Quinlan Asphalt 
O o. V. R., (19281 Exch. 0. R, 195.— 
CAN. 
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received by the Shipping CkintroUer ds nowin 
the hands of the C&own« & that their claim 
80 grounded was not a proceeding for or in 
respect or on account of anv act of the* 
Shipping OontroUer» & therefore was not 
within the terms of the Act: — Held: the 
allegation that suppliants’ money had been 
extorted from them by the wrongful act of 
the Shipping Controller was an essential 
part of Buppliants* case, from which the 
claim for money had & received arose ; Sl 
as such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Channel 
Steaheks, Jjtd. V. B. (1924), 131 L. T. 008 ; 
40 T. L. K. 560 ; 68 Sol. Jo. 771. 

626b. .] — The Shipping Controller, 

purpoil/ing to act under the authority of 
Defence of the Kealm Regulations, required as 
a condition of a licence to suppliants to aelt 
one of their ships to a foreign urm that they 
should pay a percentage of the purchase 
money to the Ministry of Shipping, dc sup- 
Hants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment ; (2) the petition of right wds 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the toit of 

. the illegal exaction & suing for money had 
&; received, to bring the case within par. (b) 
of the proviso to the s.ib-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 
2 (1) (5); (3) (Bankes & Sargant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract bo repay money 
improperly extorted, the implication of which 
ai’ises u|)on a waiver of the tort. — Brocklb- 
BANK, Ltd. V. U., [1926J 1 K. B. 52 ; 94 
L. J. K. B. 20 ; 132 L. T. 166 ; 40 T. L, U. 
869 ; 69 Sol. Jo. 105 ; 10 Asp. M. L. O. 415, 
O. A. ; revAff,, [1924J 1 K. B. 647. 

Annolaliotie : — Ai» to (2) FoUd. MarahuJ .Sldppln^ Co. v. U. 

(1925). 41 T. L. U. 285. Generally, Bold. Bristol Cbamiel 

Btoaiuorn v. it. (1924), 131 L. T. 808; Hardle & Lanov. 

Cbllton (1927), 90 L. J. K. B. 1040. 

526c* .] — Suppliants were re- 

quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful : — Held : as the demand was 
made in the bond fide belief that the Shipping 
Controller was entitled to moke it db as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal Shipping Co. (in 
LK^CTIDATION) V. H. (1925), 41 T. L* K. 
285. 

626d. — Transfer of liablUtlss Incurred 

by Shipping Controller to Board of Trade — 
Whether action maintainable against Board 
ot Trade.] — (1) Pitfs. in 1922 brought an 
action against the Board of Trade for money 
had db received. The money which it was 
sought to recover was alleged to have been 


wrongfully extorted froin pitfs. in 1919 
by the Shipping Controller under colour of 
his office, h it was alleged that, on pitfs. 
electing to waive the tort, he would nave 
been personally liable to refund the money 
^ having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, dc that 

Ail . • . liabilities • . . incurred by the 
Shipping Controller . . • shall be tranMecred 
to the ^ard of Trade.” The ** Board of 
Trade ” is the name given by statute to an 
unincorporated com^ttee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued : — Held : the intention of the Order 
was to transfer to the Board of Trade as a 
Govt, department the personal liabilities, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those. acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless the sotr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort ; — Qu, : whether 
he can sue the official personally as for money 
had & received, or whether bis only remedy is 
not by petition of right against the Crown. — 
Marshal Shipping Oo. v. Board of Trade, 
[1923 ] 2 K. B. 343 ; 92 L. J. K, B. 901 ; 129 
L. T. 644 ; 39 T. L. B. 415 ; 67 Sol. Jo. 639 { 
16 Asp. M. L. O. 210, 0. A. 

Annnlntiom : — As to (1) Beld. U. & W. Ry. of Ireland e. 
K., [1924 ] 2 K. B. 46U. As to (3) Beld. Brocklobaiik v, U., 
[1924] 1 K. B. 647. OeaenUly, Beld. Bristol Ohanuel 
Steamers v. R. (1924), 131 L. T. 008. 

Actions against Departments of State 
generally, see Agency, Vol. I., pp. 054, 655 ; 
Public Authorities. 

527. Add, Annotation : — Generally^ Refd. R. v. 
Minister of Health, Ex p, Yaflfe, [1930] 2 
K. B. 98. 

530. Add, Annotations: — Aa to (1) Held. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade. [1025] I K. B. 271. GeneraUy, Refd. 
Newcastle Breweries t;. 1. R. Comrs. (1927), 
137 L. T. 426 ; R. v. Minister of Health, Ex p, 
Yaffe, [1930] 2 K. B. 98. 

531. Add, Annotaiiom : — Aa to (5) Refd. Swift v. 
Board of Trade (1924), 93 L, J. K. B. 529. 
Generally^ Refd. (jommerciai & Estates Co. of 
Egypt V, Board of Trade, [1925] 1 K. B. 271 ; 
R. V. Minister of Health, Ex p, Yaffe, [1930] 
2 K. B. 98. 

534. Add, Annotation : — Consd. Commercial Sl 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1K.B. 271. 

534a. .] — ^A British ship 

lying in a neutral port & laden with a cargo 
of timber belongmg* to neutrals of another 
country was requisitioned during the war 
by the British Govt, dt brought home with 
her cargo to England without the consent 45 
against the prot^ of the cargo owners. The 
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timber was then reqnisitaoned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Rei^lations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (iii.) (a), 
on the g^und that in the circumstances they 
would but for the Act have had a legal right 
to compensation ; — Held : (!) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
ydll ; (2) the requisition of the timber was 
justifiable as an escercise of the royal pre- 
rogative right of angary & was, therefore, 
made ** in exorcise of ” a “ prerogative right 
to His Majesty” within s. 2 (1) (6) of the 
Act, A: inasmuch as that right involved the 
obligation to pay full compensation to the 
owner of the property seized, claimants 
” would have had apart from ” the Act a 
valid claim for compensation by petition of 


right, the Crown admitting[ that such a 
claim constituted ** a legal nght to com- 
pensation,” compensation was to be assessed 
according to the principle laid down in s. 2 (* 2 ) 
Uii.) (a) of the Act. — C om&ibrcial Estatbs 
C o. OF Egypt v. Board op Trade, [192.5] I 
K. B. 271 ; 94 L. J. K. B. 60 ; 132 L. T, 616, 
C. A. 

Annniation : — A» to (2) Oontd. NothorlauJls-AraerloMi Stoam 
Navigation Oo. r. Proourator-Qonoral (IU35). 42 T. L. R. 81. 

535a. Right to compensation — ^Under Indemnity 
Act, 1020 (c. 48) — Exercise of right of angary.] 

— Commercial A; Bstatbs Co. op Egypt v. 
Board op Trade, No. 634a, ante. 

539. Add, Annolatiom : — As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 L. J. K. B. 98. Gmerally, 
Refd. Secretary of State for Home Adairs 
V. O’Brien, [1923] A. C. 603; Brown v. 
Dagenham U. C. (1939). 98 L. .T. K. B. 
66.5 ; H. r. Minister of Health, Ex p. Yaffo, 
[1930] 2 K, B. 98. 


Part XIV. — The Crown as the Fountain of Honour. 

563. Add. Annotation : — Consd. Rhondda^s Claim, [1922 J 2 A. C. 339. 


Part XIX. — Royal Grants. 

661. Add. Annotation : — Refd. Layzell v. Thomp-*| 706. Add. Annotation: — Refd. Hodgson v. Me- 
son (1927), 137 L. T. 106. > Croagh (1923), 93 L. .1. Ch. 339. 


PART XIX. SECT. 1, SUB-SECT. 1. 

• I. .] — p. New EiNOT.AND 

Co. (1922), 63 D. L. R. 637 ; 21 Exch. 
a R. 246.— CAN. 

PART XIX. SECT. 2, SUB-SECT. 2. 

m i. .J — The recital Ui a Crown 

grant made under the CJreat seal of 
Canada & duly recorded, i.e. enrolled, 
that it Ip made ** under & by virt ue of 
the BtatuteH in that behalf & pursuant 
to authority duly granted by our 
Governor-ln-Council,*^ is sufficient to 
establish a prijivt facie case of the 
existence of such an order In Goiineil, 
or at leaet to bring Into operation the 
maxim omnia prcEsumuninr rite esse 
acta. — Bubrard Inubet Tunnfx & 
Bkidos Co. V. The SS. Eurana 
(B. C. Adm.), [19291 3 D. L. R. 161 ; 
2 W. W. R, 273 ; on appeal, [1931 } A. C. 
300.— CAN. 


PART XIX. SECT. 2. SUB-SECT. 3.— A. 

602 ii. .1 — Where a Crown grant 

of land baa been issued by error, but 
without false misrepreseutatiou on the 
grantee’s part, & whereby be obtains 
more than that to which he was entitled, 
the ot. need not set aside the whole 
grant, but may dooliue it void only 
m so far it purported to convey such 
portion improvidently granted, & will 
order the grant to be delivered np to 
be roctiOed. — R. v. Sxaman, [1927] 
Exoh. C. R. 201.— CAN. 

q. Add ** revsd. on other grounds, 9 
Or. 224.” 


9 m, At to Crown's iiite — Crown ousted 
by adverse possession. ] — h. has been in 
poasesdon of land at T. for over sixty 
yean without having obtained a grant 
tor the same from the Crown. B., a 
stranger, upon applloatioo, obtains 
a grant of said land. A. takes action 
to have grant declared null A void ; — 
Htid : the rights of the Crown in the 
land have been ousted, & the grant 


shoulu bo set aside. — Mili:.kr v. Smith 
( 1000), 8 Nrt.l. L. R. 390.— NFLD. 

■b. Mistake in description — Caw- 
cellaiion of erroneous patent — Jiight to 
new patent.] — K. v. Sinclair (i9l2), 
11 E. L. II. 367.— CAN. 

PART XIX. SECT. 2. SUB-SECT. 8.— B. 

607 lil. .1 — Lawrkncb V. Pome- 

roy (1863), 9 Gp. 474.— CAN. 

PART XIX. SECT. 2, SUB-SECT. 8.— C. 

b. Add 'Wevsd. on other grounds, 
19 A. R. 329.” 

PART XIX. SECT. 2, SUB-SECT. 4. 

sd. Grants for homesteads — To men 
orUy.V—hy R. B. O. 1877, o. 24, free 
grants of lands for homesteads are 
authorised to be made only to men. — 
Roorrb V. Lowtihan (1880), 27 Qr. 
669.— CAN. 

PART XIX. SECT. 8, SUB-SECT. 2. 

656 I. Add **rev8d. on other grounds, 
19 A. ll. 329.” 

662 il. A dd”>ees(2. on other grounds, 
19 A. li. 329.” 


PART XIX. SECT. 8, SUB-SECT. 8.— A. 

r 1. A Crown grant of land, 

as to part of the land granted, used the 
words ” grant, convey & assure,” & 
as to other land granted, ” grant, 
release Sc quit claim ” : — Held : both 
convoyed the fee simple, & the grantee 
could convoy the fee simple sub- 
ject to copditiouf & reservations in 
the grant.-^NoRTHBRN Trust Co. v. 
Turner, [1923] 2 D.L. R. 1176.— CAN. 


se. Land suhiect to existing timber 
lease. h-Pltt obtained a Crown grant 
to certain lands, to the timber on which 
a lease for twenty -one years had been 
previously given. The grant from the 
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Crown wns silent as to tho timber lease. 
At a (late subsequont to tho said gnint, 
the timber lease had to bo surrorxlorod 
for renewal uudor the Laud Act : — 
I/eld : tho rights given the grantee 
under his Crown grant were HuhJetjt 
to the existing timber Icohc, — Rnoim 
V. llHirmn Columbia Timkkh 

Sc Thadino Co. (1907), 13 U. C. 11. 123. 
—CAN. 


PART XIX. SECT. 8, SUB-SECT. 8.— C. 


•f. ” H'aUr-ptmer ” — WtAer-pinoer 
from arti ficial channels. 1 — K KK w ATI N 
POWKIt Co. t>. KETCWATIN ELOUK MlLIJj, 

Ltd.. Kickwatin Power Co. v. Lake 
OP THE WOODH Milijng Co., fl928J 
1 D. L. R. 32; 61 O. L. R. 303; affd., 
[19291 3 I). L. R. 199; 63 O. L. R. 6t{7 ; 
(19301 A. C. 640.— CAN. 


>g. Grant of land to Indians — 
" Customs dh usages ” — Fishing vHih 
seine net.) — In an action by an Indian 
living on an Indian reservo against a 
fishery Inspector Sc a game Si fishery 
overseer In trover, to recover the value 
of a selijo fishing net, tho properly of 
pltf. seized by defts. upon the reservo : 
— Held : the land of tho band of 
Indians occupjing the reserve was tho 
property of the King, & the only rights 
they have In the land came through 
royal grant— the Slmcoo deed of 1793. 
a grant of land *' to be held Sc enjoyed 
by them in the most free Sc ample 
manner Sc according to the several 
customs Sc usages ” with a pro- 
viso against alienation. ” Customs Sc 
usages ” are words of tenure Sc not 
indicative of the manner In which the 
Indiana are to use the land ; moreover, 
there was no evidence that fishing with 
a seine was one of the customs of the 
Indians In 1793. There is nothing in 
the grant suggesting exclusion from 
the ordinary laws, Sc the Indians are 
subject to those laws.— 8 eiio v. Gault 
(1921), 50 O. L. R. 27 ; B4 I). L. H. 
327.— CAN. 




OiMs 7£8»~857. Ekgush akd EMnBB Digest Supplement. 

728ft* Gmnt of Iftnd reserving strip of ooftSt Iftnd— . 786ft. Grant of sole right to draw bills de 

Effect of confirming grant.] — A.-G. fob New informations.] — Mounsok v, Ltsteb (1682), 

South Wajlbs v. Dickbok, [1904] A. C. 273 ; W. Jo 231 j 82 B. R. 122. 

73 L. J. P. 0. 48 ; 90 L. T. 213, P. C. 

764. Add. Annotaiion : — Oetierally, Refd. Layzell 786. Add. Annotatiort^ : — Refd. Layzell v, Thomp- 
V. Thompson (1927), 137 L. T. 106. son (1927), 137 L. T. 100 ; Bournemouth- 

Add. Annotation .-—Generally, Refd. R. v. Swanage Motor Road & Perry Co. v. Harvey, 

Minister of Health, Ex p. Yaffe, [1930] 2 [1930] A. C. 649. 

K. B. 98. 


Part XXI. — Hereditary and Private Revenues of the Crown. 

857. Add. Annolatims ;—A8 to (4) Retd. Re Patent No 130,207, Be Oarbonlt Akt., [1024] 

Letters Patent No. 130,207, Be Carbonit Akt., 2 Ob. 53. 

[1024] 2 Ch. 53. Ae to (6) Refd. i2e I^etters 


PART XIX. SECT. 8, SUB-SECT. 8.— B. 

1 1. .] — Tho rcHervation in 

a Crown srant of tho inlnos & mlneralfl 
*' with full power to work the sumo & 
for this purpose to eut.er upon & us«) 
or occupy the lands or so much thereof 
& to Hiich an extent as may bo neoes- 
eary for tho offeotual working of the 
Bald iniaeralB ’* ; — Held : this ooufora 
roator powers than is implied in u 
aro reservation in an asroement for 
tho sale of the land so flrranted of ** all 
mines Sl minerals.** — Fulijcr v. Qab- 
NKAO (1920), 61 S. C. U. 460 ; 68 

D. L. R. 642.— CAN. 

1 ii. Indudea peiroleum 

natural aa8 .\ — Crkiouton v, UyiMfiD 
Oils, Ltd., [1927] 2 W. W. R. 468 ; 
ajfd., (19271 3 W. W. R. 463.— CAN. 

1 ill. 8. P. 3TARi4aY V. New 
McOouoall-Seour Oil Co. (No. 2), 
119271 2 VV. W. R. 466 ; ajGTd.. [19271 
8 W. W. R. 464.— CAN, 

j iv, Effect of Act to amend 

P\ihlie lAmda Act, 1908 (c. 16),J— 
Cox, [19271 4 D. L. R. 356 ; 61 O. L. R. 
182.— CAN. 

■h. Exception of lots — Conflict be- 
tween plan dr deBcriptUm — Evidence of 
physical features of alleged exceptions, I — 
TUOMPSOM V , Fraser Companies, Ltd. 
(Can.), [19291 3 D. L. R. 778 ; revg,. 
[1929] 1 D. L. R. 168.— CAN. 

PART XIX. SECT. 8, SUB-SECT. 8.— F, 

729 II. . ] — Senihle : the Crown 

may Grant a tract of land by a sufflclont 
description to designate the portion 
meant although the township within 
which the land lies has not been snr* 
veyed Sc laid nut into lotsfir ooncessions ; 
& the grantee uill be entitled to hold 
it although a Hubsoqiiout survey made 
by authority of the Crown makes It by 
name a dlfToront lot, or places It In a 
dllteroiit concession, from that named 
In the patent, or the surveyor laying it 
out projerda a road through it — Hornp 
r. Mcnro (1867), 7 O. J*. 433.— CAN. 


PART XIX. SECT. 6, SUB-SECT. 1. 

t DercMatian of rights under 

earlier grant.] — kebwatin Power Co., 
Ltd, V. Kbewatin Flour Mills, Ltd., 
Kebwatin Power CJo., Ltd. v. Lake 
OF the Woods Miluno Co. (Ont.). 
[1928] 1 D. L. R. 32; affd., [19291 3 
1>. L. H. 199 ; 63 JL). L. R. 6(17 ; 11930] 
A. O. 640.— CAN. 

PART XIX. SECT. 5, SUB-SECT. 6. 

0 1. .] — Costin V. Chappell 

(187.5), 10 N. S. R. (1 R. & C.) 40.— 
CAN. 

■k. Unoccupied land.] — Land un- 
occupied In the island of Newfoundland 
at tho time of passing 5 Geo. 4, o. 51, 
is within that statute, & may be granted 
out as waste lands imder sect. 1.5, 
notwithstanding It has been occupied 
& enclosed before any grant of It was 
made. — A.-0. of Newfoundland v. 
Rvan (1836), 2 Nfld. L. U. App. 8.— 
NFLD. 

■1. Right of pre-emption.] — Hoqoan v. 
Ubquimalt & Nanaimo IIy. Co., 
Waddinoton V , EsQinMALT & Nanaimo 
Rt, Co. (1892), 20 S. 0. R. 235 ; affd., 
11894] A. C. 429.— CAN. 

■m. .] — Hebblwood v. Jonea 

(1010), 16 B. C. R. 485.— CAN. 

PART XIX. SECT. 8. 

p i. Evidence of invaliditv of 

flrU grant — J^ot admisHble.] — Doe d. 
MoKay V. Rykert (1823-1900), 1 
Out. Dig. 1726.— CAN. 

PART XIX. SECT. 9. 

r i. CanceUaHon for inrompetcncy 

— Soldiers’ setW'tnenl — Functions of 
Afinider for Rcpatriaiion.]—lIeld : the 
Minister had a merely administrative 
function, & might form an opinion on 
such materials lis he himself thought 
sufheieut without giving resp. an 
opportunity of being heard or of meeting 


allegations to his prejudice. — L affer 
t>. Gillen (1927), 40 C. L. R. 86.— AUS. 

BO. Whether Attorney - General 
necessary party.] — The bill alleged that 
the patentees obtained their patent 
by false representations to tho Govern- 
ment, & showed a case in which the 
patentees would not be entitled to 
compensation if the patent were set 
aside & tho land given to another ; — 
Held : to such a bill the A.-O. was not 
a necessary party. — R kks v, A.-G. 
(1869). 16 Gr. 467.— CAN. 

sp. Whether Attomey-Qcneral entitled 
to take proceedings — Soldier Settlement 
Act, 1919 — Noturithst finding Dominion 
iMnds Act, 8. Held : Sect. 94 does 
not give tho Miiilstei of the Interior 
tho exclusive right to Instituie such 
act ions Sc does not take away the usual 
right & power of the A.-G. — R. v. 
Richards, [1930] Ex. O. R. 222.— 
CAN. 

PART XX. SECT. 6. 

n I. When in possession of 

Crown lessee or licensee.] — Tho pre- 
rogative f>f the Crown & Its freedom 
from interference by a council In tho 
matter of building operations do not 
extend to Crown lessees or lleensees. — 
Hornbbv, Council of tre Suibe op 
V. Danoijide (1928), 29 8. R. 118.— 
AUS. 

Bt. Sale of land under Soldier 
Settlement Ad, 191 9 — Failure of soldier 
to perform agreement — Crown* not en- 
titleA to unrrani of possession,] — A.-Q. 
FOR Canada v. Pugh, [1924] Exch. 
C. R. 62.— CAN 

PART XXL SECT. 1, SUB-SECT. 2. 

858 iii. .J— The right to 

preolous metals in the land now hold 
by the Hudson *8 Bay Co. belongs not 
to tho 00., but to the Crown. — Hud- 
son’s Bay Co. r. A.-G, for Canada, 
11929} A. C. 28.5; 98 L.J.P.C. 28; 45 
T. L. R. 47. P. 0.— CAN. 
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CONTRACT. 

Part I. — Definitions and Classification. 


3, Add, Annotation : — Refd, Rose & Frank Oo. 
V, Crompfton, [1923] 2 K. B. 261. 

4, For the existing paragraph substitute the 
following paragraph : — 

Lejg^al effect expressly excluded.] — 

By successive arrangements made before 
1913 between an American firm & an English 
CO. the American firm were constituted sole ; 
agents for the sale in the United States i 
Canada of tissues for carbonising paper , 
supplied by the English co. The greater | 
part of these tissues was manufactured for 
this English co. by another English co. By 
an arrangement made between the American 
firm & both English cos. in 1913 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which v^^ere then for one year only, 
should bo continued on the same lines for 
three ye^rs & so on for further periods of 
three years, subject to six months’ notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows ; “ This arrange- j 
ment is not entered into, nor is this memo- | 
randum written, as a formal or legal agree- j 
ment, & shall not be subject to legal juris- j 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose uiten- | 


tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — ^tbat it will be 
carried through by each of the %hreo parties 
with mutual loyalty friendly co-operation. 
This is hereinafter referred to as the * honour- 
able pledge ’ clause,” Disputes having arisen 
between the parties, the English cos. deter- 
mined this arrangement without notice. 
BeTorr3 tlio relations between the parties wore 
broken off the American firm had given tk the 
llrst-montioned English co. had accepted 
certain ordera for goods. In an action bv 
the American firm for breach of contract &> 
for non-delivery of goods: — Held: (1) the 
arrangement of 1 0 13 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements wore deter- 
mined by mutual consent ; (3) the orders 
given eSc accepted constituted enforceable 
contracts of sale. — H oses & Fra.nk Co. u. 
CiioMrroN fJ. li.) liiioTiiKUS, Ltd., [1926] 
A. 0. 415 ; 94 U. ,1. K. B. 120 ; 132 L. T. 
611 ; 30 Com. Cas. 163. U. L. 

~ yis to (1) Couyd. ('ti lieo VrlntcrH’ .\HHuca,, Ltd. 

V. JiarclayB Bank (lOUO), I--. T. f)!. 

5. Add. Annotation : — Rofd. 72c Wait, [1927] 1 
Oh. 606. 

5a. .] — Snow r. Fiukbuasb (1700), 

Holt, K. B. 009 ; 2 Salk. 557 ; 1 Ld. Kaym. 
611 ; 12 Mod. Hop. 431 ; 90 E. U. 1237. 


Part II. — Parties to Contract. 


17. Add. Annotation : — Refd. Johnson v. Stephens 
& Carter & Golding, [1923] 2 K. B. 857. 

48. Add. Annotations : — As to {!) Refd. Clarkson 
V, Davies, [1923] A. 0. 100; Duffner v. 
Bowyer (1924), 40 T. L. R. 700 ; Be Penning- 
ton & Owen, [1925] Ch. 826. As to (2) Retd. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., [1926] A. C. 781. 

52. Add. Annotation : — Refd. Albemarle Supply 
Co. r. Hind, [1928] 1 K. B. 307. 

65. Add. AnwAaiion : — Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

103. Add. Annotation : — ^Distd. Way v. Bishop, 
[1928] Ch. 647. 

129. After this case add “ See^ also. No. 36, ante.** 
150. Add. Annotation: — Consd. Johnson v. 
Stephens & Carter & Golding, [1923] 2 K. B. 
867. 


163. After this case add “ Effect of judg* 

ment against one .] — See Estoppel, VoI. XXI., 

pp. 218-221.” 

163a. Action brought against all — Successful de- 
fence by one — Unsuccessful defences by 
othersk] — In an action for breach of contract 
brought against A., B. & O. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. sot up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 
him, but succeeded against B. & C. : — Held : 
B. ^ C. though they bad not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
& the action faded altogether. 

Whore the ct. has before It a fact common 
to the whole contract & not involving 


PART I. 

2 1. Definitions — MvM he capable of 
being enforced in court of justice .} — An 
arranxement between tntondingr bns- 
band & for a dress allowance to 
the wife held not to be a contract 
becanee not intended to affect or gdve 
rise to legal relations or to be attended 
with leml oonsequenoee. — CoHErr v. 
OOHBN (1929), 42 0. L. R. 91; C192&I 
Argus li. R. 204.— AUS. 


PART II. SECT. 2, SUB-SECT. 2.~E. 

180 ill. IH^Jlaimer by one.] — If 

a contract pnrportH to be mode with 
two covenanters Jointly, the diseJairnor 
of one of them, to which the covenantor 
is not also a party:, does not converl, it 
Into a contract with the other & entitle 
him to mie alone, even though the 
Joint covenantor who has dinoiaimed 
U an Infant.— Bknivktt v. GBKENsaL, 
[19271 N. Z. L. K. 167.— N.Z. 

1 


PART II. SECT. 2, SUB-SECT. 2.— F. 

161 iii. .1 — In an aotlon 

to refu-ind a contract deft, applied to 
add W. as oo-doft. : — fifeW .* deft, bad 
no right to force W. tipon pltf. aa deft., 
in the character of a Joint ooniractor. 
— Toronto & Hamilton Navioation 
Oo. V. SfLCOX (1888), 12 P. It. 622.— 
CAN. 



Omw 16S»— 889a. Ekolssh and Emfous; 

statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors. — PmiE v, TIichaud- 
80N, [19271 1 K. B. 448 ; 96 L. J. K. B. 42 ; 
136 L. T. 104'; 70 Sol. Jo. 1023, 0. A. 

165, Add, Annoiaiion : — Consd. United Dairies v. 
Public Trustee, [1923] 1 K. B. 469. 

192. Add, Annotation : — Refd. Bardie A Lane v. 
Ohiltern (1927), 96 L. J. K. B. 773. 

197. Add, Annotation: — Refd. Key v, Bastm, 
[1925] 1 K. B. 650. 

209. Add, Annotation: — Consd. York Glass Co. 
v. Jubb (1926), 42 T. L. R. 1. 


DiasOT StrmjaacNT. 

218. Add, Annotation: — Refd. Be Pinto Leite, 
JBx p. Dee Olivaes, n.929] 1 Oh. 221. 

281a. .] — GiLBBaEtT (F.) (Bournemouth), 

Ltd. V. Maokay (1930), 74 Sol. Jo. 788. 

255. Add, Annotation : — ^Refd. Royal Exchange 
Assce. V, Hope, [1928] Oh. 179. 

257. Add. Annotation : — ^Refd. Parker v, Judkin, 
[1931] 1 Oh. 476. 

259. Add, Annotation: — Refd. Be Franklin & 
Swathling, [1929] 1 Oh. 238. 

264. Add, Annotation : — Refd. Hyman v, Hyman, 
[1029] A. O. 601. 

272. Add, Annoiaiion : — Refd. Edwards v. Porter, 
McNeaU v, Hawes, [1923] 2 K. B. 638. 


Part III— Formation of Contract. 


297a. Offer Sc acceptance — ^Though In pursuance 
of unenforceable agreement.r>-RosB & Frank. 
Co. t\ Crompton (J. R.) & Brother.?, T/td.,. 
No. 4, ante, 

298. After this case add ** Course of conduct.]— 
See pp. 62, 67, 114, 116, Nos. 289, 389, 747- 


751 ; Estoppel, Vol. XXI., pp. 290, 291, 
No. 1034.** 

810. Add, Annotation: — Refd. Kennedy v, 
Thomassen, [1929] 1 Oh. 426. 

339a. .] — Horsfall v. Garnett (1868), 6 

W. R. 387. 


' PART II. SECT. 6. 

•a. Bxiddhtfd monk.] — A Buddlist 
monk is a porson corapotont to contract 
within Contract Act. s. 11. There Ih 
nothing Immoral, although it would bo 
80 from the Htandpolnt of his rcllgioiie 
Order, or forbidden by law, wttlilu 
Contract Act, 8. 23, for a liuddhist 
monk to outer into a contract for the 
8ale of land. This is a qiiei^tlon of 
contract only & not a nuoatlon relating 
to a roliglouB institution or uBage. — 
U PriVNYA t>. Mac7n\» Law (1929), 
1. L. It. 7 Ran. 677.— IND. 

PART II. SECT. 6, SUB-SECT. 2. 

288 jcvl. .] — ^An aCTecment 

between a dealer In automobiles & the 
Hiakor tlieroof, providing that it should 
bo ooustruikl os an agroomen t between 
the dealer signing It & all other dealere 
** who have signed a similar agree' 
mont " //fW ; to bring about a 
oontraotuaJ relationship between such 
dealers involving an obligation for 
broach of which an aotlon would lie 
by one dealer aganst another who 
slgnod STich agreement. — ^McCannell 
e. Mauke McLaren Motors, Ltd., 
[19261 1 D. L. R. 282 ; 119261 1 
W. W. U. 363 ; 36 B. C. R. 369.— CAN. 

go, Member of public — Agree- 

ment between streei railway muni- 
cipaliiy.] — Ex p. New Brunswick 
Power Co. (N. B.), 11928J l D. L. U. 
332.— CAN. 

PART III. SECT. 1. 

tf. Oaniract eubJect to apyroval — 
Effect of approval,] — Held : the ofleot 
or a clause In a oontraot, which made 
the agreemoDt aubJeot to tho approval 
of the Governor-Qonoral in ConnoU, 
was to suspend the contract pending 
the giving of such approval, ec upon 
snoh approval being given tho oontraot 
took eiteot & beoamo enforoeable. — 
Banks Pekinbula Bubctrio-Powbb 
Board v. Akaroa Borocqh Counoil, 
[19231 N. Z. L. R. 830.— N.Z. 

•J. Sufftoiency of approval.] — 

A contract contained a provision that 
it should be deemed exoouted become 
binding only when approved by the 
proper offloers of the vendor oo. 
Beneath the signatures of the con* 
tracting parties a form of approval 
was siflmed by certain persons as 


managers. There was evidence that 
they ocoiipiod these positions, bnt no 
evldonoo that they were the proper 
otlioors of the vendors for approval of 
the contract ; — Held : approval could 
bo shown by the subsequent conduct 
of tho vendors. — G eneral Supply Co. 
OK Canada v. O’Neill Morktn 
Machinery Oo., 11924) 2 I). L. R. 
183 : 1 W. W. n. 1047.— CAN, 

. tk. Contract for carriage of goods — 
fjettcr expreesinq wish for insurance 
of gnods.) — Held: the contract was 
complete when the agent received tho 
goods & gave a reoolpt, which con- 
tained tho terms of the contract, dt 
the letter was only a request to insure, 
& formed no part; of the oontraot. — 
McGolprictk r. Eastern Express Go. 
(1872), 14 N. B. K. (I Pug.) 138.— CAN. 

6l. Statutory debt for taxes.] — ^A 
statutory debt for taxes Is not a con- 
tract. — ^A.-G. for Canada r. O’Rkilly, 
(19301 1 W. W. R. 929; 3 D. L. R. 
638 ; 24 Alta. L. R. 460.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— 
A. (a). 

s I. .1 — Aomb Grain Co., Ltd. v, 

WRNAU8, (19171 3 W. W. R. 167 ; 36 
D. L. R. 347 ; 10 Sask. L. R. 305.— 
CAN. 

b i. ,1 — In an action brought 

against exer. of a fanner who had died 
intestate, the pursuer averred that 
deoeased, a ohildlese widower Be an 
invalid, proposed to him that, if he 
gave up a situation which he then had, 
resided with him at the farm. Sc looked 
after him Sc the farm, be would make 
the pursuer his heir ; that, after coo' 
siderAtion Be Induood by tho repro- 
sen tatio ns of the deoeased, he aooeptod 
the proposal, lived with the deoeased 
for ^teon years as his companion Sc 
nnfso without remuneration, & sno- 
oesstully managed the farm ; Be that, 
owing to the failure of deceased, in 
spite of his represeutations, to make a 
will in favour of pursuer, he had suffered 
material loss. He aooordingly claimed 
to be indemnified for this loss, which he 
estimated at £6,000, or. altematiyely. 
to be recompensed in so tar as the 
estate had benefited from his servioes. 
The ot. dismissed the action as irre- 
levant, holding thc^ pursuer’s aver- 
ments did not import a legal claim 
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enforcoable against the deceased ’a 
executry. In r^oct (a) that nothing 
more was disclosed than a mere 
expression of intention on the part of 
the deceased to make the piunucr his 
heir ; (6) that, even on the assumption 
that a definite promise of heirship was 
averred, such a promise could have 
been proved only by tho writ of the 
deceased. Sc here admittedly no writ 
existed ; (c) that no primd fade case 
for indemnifioation on ground of 
equity was disolosed, the loss averred 
by the pursuer as a result of tho 
deceased's representations being based 
solely on bypothotfoal calculiiiions Sc 
not on actual outlay. — G ray v. John- 
proN, [1928J S. C. 659.— SCOT. 

sm. Construction — Ambiguous offer.] 
— Whore a written offer Is ambiguous, 
it may be oonstruod according to the 
oonternporaneous intorpretation put 
upon It by tho maker & receiver. — 
Manning v. Carbtqub (1916), 9 

O. W. N. 61 ; 34 O. L. R, 453.— CAN. 


PART III. SECT. 2, SUB-SECT. 1.— 
C. (a). 

3281. What amounts to — CourUer 
offer .] — Bpcoifio counter offer or re- 
Jootlon puts on end to an offer. — 
8 haw V. Jones, tl924] N. Z. L. R. 
1133.— N.Z. 


328 II. Deft., through 

bis agent, sent pltf. an offer to soil him 
land for 11,800 on terms. Pltf. wired 
tho agent : “ Send lowest cosh price. 
Will give 11,600 cash. Wire/’ The 
agent replied by ‘ wire : Cannot 

reduce price. ” Pltf. then wrote 
aooepting the offer ; — Held : the tele- 
gram reading ” Ckmuot reduce price ” 
was a renewal of the oiigiual offer, not 
merely a rejection of pltf.^s counter 
offer. Sc pltf.’s ocoeptanoe of it com- 
pleted a contraot ot sale. — ^J^ ivino- 
STONB «. Evans, [1925] 4 D. L. R. 
769; [1925] 3 W. W. R. 463.— CAN. 


PART III. SECT. 8, SUB-SECT. 1.— 
C. (0) I. 

887 vUi. — Where a document 

was no more t han an otter Be was 
withdrawn before acoeptanoe ; — ffeld : 
there was no oontraot. — G oodjson 
Thresber Co. V. Doyle (1926), 57 
O. L. R. 300,— CAN. 
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887a. Sale of annuity — ^Execution of release.] — 

Kennedy r. Tuomassen, No. 3081a, post. 

396. Add. Anrudations : — Refd. Jones (Holloway) 
V. Woodhouse, [1923] 2 K. B. 117 ; Green- 
wood V. Martins Bank, Ltd. (1031), 47 T. L. 
R. 607. 

415. Add. Annotation: — Dlstd. Neale v. Merrett 
(1930), 70 L. Jo. 95. 

416. To the existing paragraph, after the word 
“ accepting,” add “ ‘ subject to the terms 
of a contract being arranged.* ** 

418a. ** Orders to be acknowledged 

by return.”] — Defts.* departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed the clause, 
** orders to be acknowledged by return,** 
but this term had not been orally agreed 
& no acknowledgment was sent to defts. 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 
no contract, as the only document cont^uned 
a clause w'hich had not been agreed : — fleUl : 
(1) the words on the order form, ” orders to 
be acknowlelged by return,’* were not 
intended to he words of contract ; (2) the 
words ” by reuirn ” related only to the time 
within which, not to the metJiod by which, 


acknowledgment was to bo made, A; therefore 
there was a concluded contract, A pltf. was 
entitled to recover. — WiLLis v. Bagos A 
Sat.t (1025), 41 T. L. R. 463 ; 69 Sol. Jo, 
643. 

419a. Acceptance ** subject to the terms 

of a lease,”] — Deft, employed house-agents 
to lot shop premises al 165 High Street, 
BiDmley, Ivent, A on Dec. 9, 1030, pltf., after 
inspecting the premises, offered to take a 
lease. In reply the house-agents wrote to 
him on the same day : ” Corner shop, 166 
High Street, Bromley, Referring to our 
conversation this morning on the telephone, 
we confirm that, subject to the terms of a 
lease, our client is prepared to accept your 
offer to take the above premises on a 7, 14 
or 21 years* letise at a rent of £350 per annum 
for the first 14 years, rising to £375 for the 
la8t7yoai’S. . . . Wo have instructed Mr. B.*s 
soli's, to put the draft lease in hand immedi- 
ately to forward to your solrs. . . .** The 
draft lease was forwarded on the same day, 
A after negotiations as to its terms deft.’s 
solrs. wrote on Dec. 29, 1930, to pltf.’s solrs. : 
” We have now ved our client’s instruc- 
tions on the draff; h^ase, A he is prepared to 
accept your client’s alterations. We are, 
therefore, liaving the lease engrossed, A will 
forward you a counterpart for execution by 


PART III. SECT. 2, SUB-SECT. 1.— 
C. (o) Iv. 

p I. .] — Pltf. a mcinher of & 

holder of a seat upon a Htook & Mining 
Kxchansrn, In July, 1027, oiiterod into 
an aiJfreomont with defta, S. & M. for 
the sale to them of his sent for the 
price of $20,000. In the conrso & as 
part of this transaction, a letter was 
written >)y deft. :M. to pltf. dated 
July 27, 1027, sLatinjr : “ I horoby i?lve 
you ail option, & jruarantoe same, for 
yon to rcpurchaso the . . . seat on or 
before Sept. 15, 1927, at the price of 
$21,000; — Held: the kIvIok of the 
option was in consideration of the sah?, 
& an option so given for n vjil liable 
cons! deration, cannot bo revoked, Ac 
Is open for accoptan(U3 by the optloncii 
at any time within the period for which 
the option Is given ; all that was 
necessary to operate as an elTcctnnl 
exercise of the option was thet pltf., 
not later than Sept. 15, should notify 
deft. M. of his acceptance of the olfcr. — 
Foriif-stu. Solloway, 11928] 3 D. L. 15. 
374 ; 62 O. L. U. 341.— CAN. 

PART III. SECT. 2. SUB-SECT. 2.— A. 

366 vi. /ntenfion to discuss 

terms wUh third vorty.] — Where parties 
have discussed terms, but one before 
finally accepting thorn intends to 
discufls the matter with othere ; — 
Held: there cannot be said to bo a 
binding contract. — Carbon Coal & 
Clay Co. t. Nanoobe-Wrlungton 
Collieries, [19231 1 D. L. R. IICO. — 
CAN. 

366 vil. .1 — Paterson (A. 

& G.), Ltd. v. Highland Ry. Co., 
(1927) S. C. (H. L.) 32.— SCOT. 

366 viil. .] — Bigelow v. 

Cbatgbllachix-Glenlivet Distil- 
lery Co. (1005), 26 C. L. T. 186 ; 37 
S. C. R. 55.— CAN. 

866 ix. .1 — ^Wilson & Co., 

Ltd. V. Farqdbabson (1906), 3 

E. L. R. 146.— can. 

370 xiii. .^rceplance statino 

nndersianUing of offer made.] — Tht; 
Halifax Graving Dock & plant were 
wrecked by explosion in 1917, in 
Jan. 1918, tbo Canadian Govt, passed 
an Order in CounoU providing that the 
work of repair should be entrusted to 
applts. on the condition {inter alia) 
that the latter should contribnte the 


amount of insurance it carried & the 
Govt, pay the balance. A letter was 
sent to the co. enclosing a copy of the 
Order & stating “ an agnioinent is 
being pi'opared & will be submitU^d 
shortly for signature,*’ but no agree- 
mont was over executed. Two days 
later the co, wrote to the Minister of 
Public Works that the terms of the 
O 'doi wv re satisfactory & adding, “ but 
in order that all will bo quite clear our 
uuderstandliig is that wo are to assign 
our luHUraiitM.'H iV polioies to the Govt.., 
& that the tomporary buildings now 
being couKlriicUvi are to ho njplaeed 
1)^' permanent hiJlldjiigs of the samo 
kind as the original ” : — HcUl : the 
letter of tlie co. to the Minister did not 
contain an unqualified aeot'-ptunexj of 
the terms sot out in the Order in Council. 

-Halifax Gkavino Co. v. H. (1021), 
02 B. C. 11. 338.— CAN. 

370 xiv. .1 — Canada Peuma- 

NKNT MoimiAliK CORFN. V. liARNAllD 

(Sask.), 11926) I D. L. R. 153.— CAN. 

370 XV . - . 1 — Lefeiivke o. Morica d 

(Alta.), (19281 1 D. L. It. 1019.— CAN. 

sp. Time for — 'Time limited by 
confrocLJ— Where applt. hud not not.i- 
ilod his accciitanco within the (Ixt^d 
time, & in the abHoneo of proof that. 
r(?Hp. had waived his right to domarnl 
dolliilte written notice as stipulatc>d : — 
Held : there was no valid ococptancc, 
--Laws v. llimiEiu-'ouD, (1924] App. 
D. 2G1.— S. AF. 

St. Within reasonohlr time.] — 

SnA’j7''f)aD V. B. C. Wink Gjioweiw, 
Ltd., (19271 2 I). L. R. 759 ; 38 
B. C. K. 419.— CAN. 


PART III. SECT. 2, SUB-SECT. 2. ~ 
B. (ah 

380 i. NeeesHly.y- BMmErrr v. Ra- 
pe we (1835), 4 O. S. 175.— CAN. 

388 iii. .) — Hheady & Smith v. 

John Gillespie & Co., Ltd. (Alta.), 
11931] H. C. U. 232 ; 1 D. L. K. 918 ; 
rtxsa., (19291 4 D. L. 11. 745 ; 3 W. W. 
K. 247; 24 Alta. L,. R. 245; af/ff., 
11929] 4 D. L. R. 23.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— 
B. <b) ii. 

6Z. Delivery of goods- -Before time 
laid doom in order.] — Applt. seat an 
order on June 7 to resp. to send him on 
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hire a hindor, to be delivered on or 
about Get. 1. Tbo order eont^ilned a 
term that, it was uot to bo binding on 
resp. until received & ratified iu 
writing or by actual delivery of tbo 
goods to applt., & that the order might 
bo cancelled by applt. giving notioe 
to resp by n glsterud letter at least 
thirty days prior to date for delivery, 
with a proviso that If prior to that date 
or six months thereafter applt. ordered 
a binder from any other person, resp. 
might by w'-glstered notice revive the 
order, fit deliver the binder within 
thirty days. An agent of resp. was 
told by aj>i)lt. that be wished to cancel 
the order, ns ho was buying a 
ImrvosU'r, & the ogtml notified rt*8p., 
but no notloo was given by applt. to 
reHi>. On Sept. 2, resp. forwarded 
by rail hinder to applt., fit wrote 
him stating that the binder hml biicn 
forwarded per rail. The muehine 
arrived, & applt. refused to take 
delivm-y, but admitU^d he bad njoelvod 
the letter ; — HeM : the letter did not 
amount to a ratification of the order. 
At a delivery on Hept. 2 did not neces-’ 
barily imply a delivery pursuant or 
referable to the stipulation in the 
contra<;t for delivery on or about 
Oct. 1, & thcro vias no acceptance of 
the order. --BlacjvE'it v. CLUTi'KKnuc’g 
Buotiikjw (Adelaide), Ltd., (19231 
B. A. S. U. 301.— A US. 


PART III. SECT. 2, SUB-SECT. 2. - C. 

403 U. Whether motive for 

inf mm ing material. ] — A reward was pub- 
licly offered by the Govt, of Western 
Australia “ for such Information as 
Hhull load to the arrest & conviction 
of the person or persons who com- 
mil ted the murders ** of two polioo 
offleerH. C. who knew of the offer, 
gave information that led to the arrest 
of one person. Sc the conviction of that 
jioreon & another for the murder of one 
of those officers. By petition of right 
under Crown Buits Act, 1898, C. 
claimed payment of the reward : — 
If rid : unions petitioner had performed 
the condition of the offer acting on 
the faith of or In reliance upon the 
I offer, thcro was no acceptance of tho 
offer. Sc. therefore, no contract between 
the parties. — U. v. Oijlrkk. (1927). 49 
! C. L. R. 227 ; (1928J Argus L. U. 97.— 
I AUS. 
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our client in due course.’* This was done, 
ut deft, tl)en refused to execute the lease, 
& on Jan. 24, 1931, granted a lease of the 
premises to some one else. On Feb. 3, 1931, 
pltf. commenced proceedings for specific 
performance, or, alternatively, damages : — 
Held : there was no binding contract to 
grant a lease, as the expression “ subject to 
the terms of a lease ” in the letter of Dec. 9, 
1930, meant “ subject to tlie terms to be 
contained in a lease executed by the lessor.** 
It followed that even if deft.’s solrs. were the 
agents of deft, to communicate by their 
letter of Dec. 29, 1930, the fact that deft, 
had himself agreed to the terms of the lease, 
so that this letter was a sufficient memo- 
randum of the agreement si^ed by deft.’s 
duly authorised agents within Law of 
Propeity Act, 1925 (c. 20), s. 40, there was no 
binding contract, because the result of tho 
letter of Dec. 9, 1930, was tliat there could 
be no concluded agreement until the lease 
had been executed. — U aingold v. Buomlky, 
[19,31] 2 Ch. 307 ; 100 L. J. Ch. 337; 145 
L. T. Oil. 

420, Add, Annotation: — As to (2) Dbtd. Ouitis 
Moffat V, Wheeler. [1929] 2 Oh. 224. 

420a. .] — Loud Oaiuns indtuMl 

seems to have considered that, if the phrase 
[“ subject to the title being ap].»roved by 
our solrs.”] meant what the Ot. of Appeal 
' thouglit it meant, it would follow that the 
purchaser was at liberty i uough the medium 
of his solr, to decline tlio title from mere 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as a noct^ssaiy ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 
approval of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (Maugham, J.).^ — Ourtis 
Moffat, Ltd. v. Wheeler, [1929] 2 Ch. 224 ; 

98 L. J. Ch. 874 ; 141 L. T. 538. 

422. Add, Annotation : — Distd. Neale v. Merrctt 
(1930), 70 L. Jo. 05. 

422a. Acceptance of purchase-price — 

Terms as to method of payment.J—NEALE v, 
Meiirett (1930), 70 L. Jo. 95 ; 170 L, T. Jo. 

99 ; [1930] W. N. 189. 

422b. — Acceptance “ subject to surveyor’s 


report.”] — Marks v . Board (1930), 46 

T. L. R. 424 ; 74 Sol. Jo. 364. 

429a. - — What amounts to — Offer of house & 
” furniture ” — ^Acceptance of house dc ” fur- 
niture Sc fittings as it stands.”] — Pltf. having 
an option from deft, to purchase a freehold 
house with furniture for £4,000,** wrote 
accepting deft**s offer to sell the house ** with 
the furniture & fittings as it stands ** ; — Held : 
there was a concluded contract between 

E ltf. & deft. — G opfin V, Houldbb (1920), 90 
.. J. Ch. 488 ; 124 L. T. 146. 

487. Add, Annotation : — Folid. Willis v. Baggs & 
Salt (1926), 41 T. L. R. 463. 

448a. .] — ^Willis v , Baggs & Salt, No. 

418a, ante, 

466. Add, Annotations : — Consd. Schiller v, Peter- 
sen, [1924] I Ch. 894; Phipps (Northampton 
& Towcaster Breweries) v. Rogers, [1926] 
1 K. B. 14. 

466. Add, Annotation,: — Refd. Brak8pe€ur v. Bar- 
ton. [1924] 2 K. R. 88. 

467a. Offer & acceptance by telegram.] — Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate tho contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party. — Roth (L.) & Co., Ltd. v . Taysbn, 
Townsend & Co. & Grant & Grahamb 
(1896), 12 T. L. R. 211 ; 1 Com. Cas. 306, 
C. A. 

Annotations : — Retd. Nickoll & Knight v, ABhton, Edridge, 
[l»001 2 Q. B. 21>8 ; Tredegar Iron & Cool Co. t». Hawthorn 
(1902), 3 8 T. L. U. 710. 

467b. Acceptance by telegram — Effect of word 
“ writing ” In , telegram.] — How^abth v . 
Fordeb (1903), 48 Sol. Jo. 52. 

476. Add, Anyiotolion : — Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277. 

478. Add, Annotation : — Consd. Rawlinson v, 
Ames, [1025] Ch. 96. 

480. Add, Annotation : — Refd. Edwards v. Porter, 
[1925] A. C. 1. 

481. Add, Annotation : — Generally, Refd. Watson 
V, Davies, [1931] 1 Ch. 455. 

487. For ” Question of law — Not question of fact ” 
in tho catchwords read ” Whether question of 
law or fact.” 


PART III. SECT. 2. BUB-SECT. 2.— D. 

425 vill. .)■— Deft., through his 

agent, oiferod pltt. 300 tons of hay at 
123 per ton. aooepteti, & the 

agent wired his principal asking that 
Bhipmont bo rushed. Deft, replied 
that bo could not oonCrin tho order 
for immediate delivery, but would 
book for dellvory the last of tho 
month : — Held : a contract valid In 
law was then completed. & deft, 
could not subsonuently vary It by 
demanding a deposit of $2 per ton oa a 
ooudltlon* of shipping. — H aujim v, 
Hatfield (1922), 55 N. S, R. 508.— 
CAN, 

PART III. SECT. 2. SUB-SECT. 3.— 
B. (b). 

451 iii. Oj^cr not made by post — 

Accepianee binding only ai time of 
receipt 1 — Oh ARLBBois v, Baril, (19271 
3 D. L. R. 762.— CAN. 

sa. Ai place of posting — Contract 
wider Farm Jmjdement Act.R. JS. 
1920 (c. 128 ).) — Ellard V. Waterloo 


Manufactuhlvo Ck)., (1926] 3 D. L. R. 
207 ; [19201 2 W. W. R. 294 ; 20 

Sask. L. R. 601.— CAN. 

PART III. SECT. 2, SUB-SECT. 4. 

471 xii. .1 — Bruce r. Tolton 

(1879), 4 A. R. 144.— CAN. 

471 xUi. .1 — ^Where it is sought 

to establish a contract by correspond* 
enoe, the whole of the correspondence 
relating to tho matter in question must 
be looked at for the purpose of finding 
out at what stage there was, U at all, a 
complete oontraot between the parties. 
Whore the cardinal points are definitely 
agreed upon, the mere fact that 
rt^ference has been made to a more 
formal agreement, or subsidiary non* 
essential stipulations, will not prevent 
the ft. from considering tho agreement 
arrived at by the letters as concluded. 
— CXtrrimbhoy Co.. Ltd. v. Greet 
(1929), I. L. R. 67 Calc. 170.— IND. 

471 xiv. Clarks e. Pea- 

body Overall Co., (19311 2 O. L. R. 
882.— CAN. 


479 V. Acceptance by tele- 

gram — Fresh term inserted in letter of 
confirnuttion.] — St. Denis v. Western 
PRODuerrs, Ltd., [19231 8 W. W. R. 
858.— CAN. 

489 iii. Effect of correspondence 

coupled with conduct — Substantial part 
of goods delivered.] — Held : a oontraot 
woe established whereby pltfs. became 
hound to deliver the remainder of tho 
goods. — Hamilton Gear & Maobinr 
Co. V. Lewis Brothers, 1 1 924] 3 
D. L, R. 307 ; 54 O. L. II. 585.— CAN. 

PART 111. SECT. 2. SUB-SECT. 6. 

490 X. .) — Where a proposal to 

manufacture certain steel rails was 
accepted in writing by tho party to 
whom it was sent, such acceptance 
stating that it would be followed by 
a formal contract, & where it appeared 
that the formal contract was intended 
solely to embody the agreement already 
arrived at: — Held: In such a oaee, 
looking to the Intentions ot the parties, 
the oontraotnal relations between 
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487a. .] — Where a contract is made, not 

in express terms, but is to be collected from 
a variety^ of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with reference to the situation & intention 
of the parties, whether a contract has 
actually been completed. — R ichards v. Hay- 
ward (1841), 2 Man. & G. 674; 2 Scott, 
N. R. 670 ; Drinkwater, 136 ; 10 L. J. C. P. 
108 ; 133 E. R. 875. 

487b. .] — Caddick v. Terry (1864), 5 

New Rep. 137. 

489. After the cross-iH3fcrences following this case 
insert ** Construction of contracts by corre- 
spondence.] — See Deeds, Vol. XVII., p. 246, 
Nos. 688-592.** 

492. Add, Annotation : — Folld. Ohillingworth v. 
Esche, [1924] 1 Ch. 97. 

496. Add, Annotatioyi : — Refd. Ohillingworth v, 
Esche (1923). 129 L. T. 808. 

501a. “ Subject to terms of contract being 

arranged.’*] — Honeyman v, Mabryatt, 
No. 416, ante, 

504a. Lease “ to be drawn by counsel.”] — 

STmaioN V. Painter (1608), Noy, 128 ; 74 
E. R. 1092. 

Annotaium : — Befd. G'Kxltitlo d. Kstwlck v. Way (1787), 1 
Term Rep. 7ii/j. 

511. Add, Annotations : — Folld. Todd v. Jones 
Bros. (1930), 1 6 Tax Chs. 396. Refd. Chilling- 
worth V. Esche, [1924] 1 Ch. 97; Keppel v, 
Wheeler, [1927] 1 K. B. 577. j 

511a. — - .] — Dining Mar. 1928, there were i 

negotiations &; detailed correspondence be- j 
tween reap. co. A another co. who were pro- j 
posing t/O piu-chase the business ol ? vesp. co., 
culminating in a lett<‘T dated Mar. 21, 1928, 
in which the prospective purchasers inoh^aUyl 
that the terms contained in the correspond- 
ence, & as arranged at interviews between tlu. 
parties, were generally accept/ed “ subject to 
such t(?rms being fully se.t out in a formal 
contract or agixument, to be submitted to us 
& finally approved of.” On Mar. 29, 1928, 
two of the dir-ect>ors of resp. co. lesigned & 
entered the service of the purcha.sers. On 
IVlar. 30 resps. gave notice tr» their foreign 
agents terminating tlieh engagements. The 
formal contract was daUid Apr. 16, 1928 ; — 
Held : the correspondence did not constituti- a 
contract. — T odd (H.M. iNsrECTort of Taxes) 

V. Jones Bros., Ltd. (1930), 15 Tax Cas. 
396. 

513a. ” The usual public-house contract to | 

be entered Into.”] — Lucas v. Hall, [1899] 

W. N. 92. 

514. Add, Annotation : — Refd. Chillingwortb v, 
Esche (1923), 129 L. T. 808. 

531. Add, Annotation : — Refd. Chillingwortb v, 
Beche, [1923] 1 Cb. 576. 


Vol. zn.— Contraei Caaei 48^t— (t46b. 

584. Add, Annoiaiion : — ^Reld. Ohillingworth v, 
Esche (1923), 129 L. T. 808. 

539a. ], — Pltf. wrote to deft, an offer 

to seU a house to her for a certain sum subject 
to certain unspeciOed covenants, Sn deft, 
signed at the foot this statement : ** 1 accept 
the above offer subject to contract.” The 
Boirs. of both part ies approved a draft formal 
contract, but deft, refused to execute it. In 
an action for speoiffc performance : — Held : 
the words ‘‘ subject to contract *’ did not 
moan that deft, bound herself if the paiHes* 
Bolrs. approved a formal contract, but meant, 
in the circumstances, ** subject to the execu- 
tion by the parties of a formal contract,” & 
thei-efore tlie action failed. — WiLSON v, 
Balfour (1929), 45 T. L. R. 625. 

640. Add, Annotatiorw : — Apld. Ohillingworth v, 
Esche, [1924] 1 Ch, 97 ; Lockett v, Norman- 
Wright (1924), 69 8ol. .To. 125; Wilson v, 
Balfour (1929), 45 T. L. R. 626. Refd. Nevile 
Reid V, I. R. Comrs. (1922), 12 Tax Oas. 546. 

540a. .] — An agreement subject to con- 

tract is merely in the stage of negotiation 
(Sargant, L.J.).- -Keppel v, Wheeler, 
[1927] 1 K. B. 677 ; 96 L. J. K. B 433 ; 136 
L. T. 203, 0. A. 

Annotation : — Apld. Kayiiioiul v. Wooton (1031), 47 T. L. R. 

COO. 

545. Add, Annotations Consd. Ohillingworth v, 
Esche, [1924] I Oh. 97. Apld. Lockett r. 
Norman-Wright (1924), 69 Sol. ,Jo. 125; 
Wilson V, Balfour il929), 45 T. L. R. 625. 
FoUd. Todd v. Jout^s Pros. (1930), 15 Tax 
Cas. 396. Refd. Nevile Reid v, I. R. Oomrs. 
(1922), 12 Tax Cas. 515. 

546a. ” Subject to suitable agreements being 

arranged between your solicitor & mine.”] — 

The words ” subject L> suitable agreements 
being arranged between your solr, & mine ” 
are indistinguishable in their effect from such 
words as ” Hubjeci to formal cimtract,” 
” subject Uy contract,’* ” subject to proper 
contract to be prepared by the vendor's 
solr.,” do not impoi’t a binding agreement 
between th(» parties. — LociCEi’T v, Nouman- 
Wrioht, [1925] Ch. 56; 94 L. J. Ch. 123; 
132 Ia T. 532 i 69 Sol. Jo. 125. 

546b. ” Subject to a proper contract to be 

prepared by the vendor’s solicitors.”} — By 
a document of July 10, 1922, the purchasers 
agreed to purcliase certain freehold land & 
a nursery from the vendor ‘‘ subject to a 
proper contract to be prepared by the 
vendor’s solrs.” &> acknowledged having paid 
£240 ” as deposit A in part payment of the 
said purchase-money.** Ciirnpletion was 
fixed for Nov. 2. 'J’he purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchaser’ solr., executed by the vendor, & 


them should be regarded as baaed 
upoQ the terms ao agreed upou. — 
Dominion Iron & Sterl Co. v. H. 
(1920). 07 D. L. R. 009 ; 20 £xoh. O, Li, 
246.— CAN. 

490 id, .] — Habichand Man- 

CHABAM V, OOVIND LUXMAN GOKBALE 
(1922), L. R. 60 Ind. App. 25.— IND. 

£1. .] — An option tor sale 

read as follow® : ** Tlie owners agree 
to give H. the option to purohaae the 
injiriB herein leaa^ at any time within 
the period of lease for $26 per acre. 


$2,000 caah Sc the bulaiieo at six pur 
cejil. Inteneat & half crop payinonlH, 
by ajrroement to be drawn up *’ : — 
Held : the words “ by agroenionl to be 
drawn up ” had the same ufTect an tlio 
words ** Hubject to an agreement to l>c 
drawn up," 4k, since the agreement was 
to be on the crop -payment plan, tfio 
ct. could not supply the deUdls nwea- 
nary Ui complete it, Sc the option did 
not . of Itself constitute an enforceable 
contract. — B ^ktalter e. Hazlk, (19261 
4 D. L. R. 948 ; [1926) 3 W. W. R. 
577 : ref> 80 . 19 Saak. L. R. 417 ; 11926] 
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■i W. W. n. 4S«.— €AN. 

648 1. SolicUor to approve form 

of contract.] — An option figreomont 
provided that In the event of the pur- 
obaser deciding to accept the option 
by entering Into an agreement to pur- 
chase the land, *‘such agrr^ernent to 

E nrcbaae shall be on a form approved 
y the vendor's solr." : — Held : the 
execution of a further contract wau not 
neeeflsary to the existenee of an eriforoo- 
able contract to purehaiie. — V it alt v. 
Bryan (Alta.), (19271 1 D. h. R. 244 ; 
11920) 3 W. W. R. 785.— CAN. 
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tendered to the purchasers for execution. 
The purchasers, however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit : — Held : 
the document of July 10, 1022, was only 
conditional. Sc did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Cut LUNG WORTH V. Eschb, [1924] 1 Ch. 97; 
9;i L. J. Oh. 129 ; 129 L. T. 808 ; 40 T. L. R. 
23 ; 08 Sol. Jo. 80, C. A. 

. i nnotatLons : — Apld. Lockett v. Norman -Wright, 

Ch. 56 ; Wilson v. Balfour (1020). 45 T. L. R. 625. Reid. 
Keppol V. WUeoIcr, 11027] 1 K. B. 577. 

646c. “ Formal contract to be signed in due 

course."] — Ronald Frankau Productions, 
Ltd. p. Bell (1927), 65 L. Jo. 33; 164 
L. T. Jo. 504. 

556. Adrl. Annotation : — Refd. Chillingworth v 
Esche (1923), 129 L. T. 808. 

669. Add, Annotation : — Refd. Berners v, Fleming, 
[1925] Ch. 264. 

563a. .] — Guildford Trust, I/pd. p. Pohl 

& Maritch (1928), 72 Sol. Jo. 171. 

667. Add. Annotation: — Dlstd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 300. 

568. Add. Annotation : — Consd. Hardie & Lane p.. 
Chilton, [1928] 2 K. B. 300. 


576, Add, Annotation : — Refd. Brocklebank p. H., 
[1924] 1 K. B. 647. 

681. Add. Annotation : — Distd. Hardie Sc Lane v, 
Chilton, [1928] 2 K. B. 306. 

687. Add. Annotation Refd. Jones v. Waring Sc 
Gillow, [1925] 2 K. B. 612. 

588. Add. Annotation : — Refd. Hardie Sc Lane v. 
Chilton, [1928] 2 K. B. 306. 

611. Add. Annotations : — Apld. Re IJoyds Bank, 
Bomze v. Bomze (1930), 47 T. L. R. 38. Refd. 
Shears v. Jones (1922), 128 L. T. 218. 

613. Add. Annotation : — As to (3) Apld. Inche 
Noriah p. Shaik Allie Bin Omar, [1929] A. 0. 
127. 

614. After this case add “ See, also. Fraudulent 
& Voidable Conveyances, No. 834a.’' 

630. Add. Annotation : — Consd. Inche Noriah 
V. Shaik Allie Bin Omar, [1929] A. C. 127. 

686. Add. Annotation : — Consd. Inche Noriah 
V. Shaik Allie Bin Omar, [1929] A. C. 127. 

650. Add. Annotation : — Consd. Inche Noriah v. 
Shaik Allie Bin Omar, [1929] A. C. 127. 

662, Add. Annotation :■ — -Folld. R^ Lloyds Bank, 
Ltd., Bomze Sc Lcderman v. Bomze, [1931] 
1 Ch. 289. 


PART 111. SECT. 8. SUB-SECT. 1. 

656 xlv. .1 — Cole v. Sumn’UI 

<19()0), 30 S. C. R. 379.— CAN. 

666 XV. ,]-“ Guaham V. Graham 

(Man.) (1914), 27 W. h. R. 203; 10 
I). L. R. 485.— CAN. 

665 xvl. .] — Whoi*o a p<*rHon 

scokK In ohtulning anolhor’H Blgiiatim* 
U> tt prinUHl f<»rm to InipOHC an obliga- 
tlon to pay for a kitvIco whloh for many 
yofii*H hud luicri fni'nintiod gratnitimsly, 
notice of tlie torniH jtc conditionH on 
whleh tlic la1t<‘r in asked to Hign tin* 
dociinuuit hhonld l*o glvrii In no nii* 
certain languagr in no uncertain way; 
if the docuiiifUt In so printed 
aiTang(!id that wIm'H read it gives the 
signer theii'of the iiriprt;Nsion that he 
is moitdy supplying inforniation when 
as a matter of fact it eoiituins an 
obligation to j>ay money, Js: the 
signature is indiieo-d by that. Iinpn^s- 
slon, tiio ct. will not enforce the 
obligation. — I nternational Tuanw- 
J'OllTATION Co. V. WlNNII'KO STOKAOK, 
lm>., [1931] 2 W, W. It. «G1.- CAN, 

o f. hturden of proof .] — It Is never 

nocossary' to prove in the first instance 
that either party to a contract under- 
stood the legal eilect of a term thereof ; 
if a party Bcuks to esc^ipe the liability 
imposed by a Wnn of the contract, he 
must additoo evidence to establish 

f round X of excuse. — T iioreson r. 
ILAIRMOUE School District Board 
OF Trustees, 11927] 1 D. L. R, 1178 ; 
[1927] 1 W. W. 11. 449 ; 22 Alta. L. R. 
415.— CAN. 


p 1. Failure to mid twer 

whole contract.] — Where a purchaser of 
a large farm Implement doe? not read 
Kiigllsh, Farm Implement Act, R. S. S., 
1920 (c. 128), 8. 18, is not complied 
with unlj^ss tlie whole contract, is read 
over & explained to him in his ow'ii 
language, evou though he understands 
some English &, after the whole con- 
tract has boon itmd to him in Eugllsh, 
those portions of it wlilcli ho says he 
docs not understand in English are 
read over & explained to him in his 
lAiigiiagt), Sc he says he understands 
it all. — Advance Humkly TuuKSiiRR 
Co. u. Yorua, [1926] S D. L. R 517 ; 
1192C] 8. C. R, 897.— CAN. 

p ii. No request for reading 

over or ejyilanation .} — If a penon who 


caniitd read a document fligns It with- 
out requesting to have it road or 
explained to him 8c it is not read or 
explained he is bounJ by it, whore, at 
least, tliero Is no evidence that the 
other party knew that the Illiterate 
party uas Hlgnlng under a ndsunder- 
fitanding of Its effect. — (Canadian 
Bank of Commerce v. Demrkck 
(Sask.), 11929] 4 D. L. R. 220; 2 

W. W. It. 580.- CAN. 

p Hi. Ifurdcn of proof .] — 

Wheiv a contract was drawn up by 
a magistnite, w'ho was employed for 
that purpose, &, after being reduced 
to wnLIng, It was read over to deft., 
who signed by his mark : — Held : the 
burden was upon deft, of establishing 
that the document was not Ids agree- 
meut.— K kddy v. DaUKEV (1913), 47 

N. S. U. 229; 12 D. L. R. C21 ; 13 
E. h. R. 1 03.— CAN. 

piv, — .] — Millar r. Eij^aud, 

[1927] 2 1). L. R. 102.— CAN. 

p V, Parly intoxicated.] — 

Schofield v. Tummonds (1858), 6 
Gr. 508.— CAN. 

664 i. Contract of sale silent as to 

time if' mode of payment.] — DeftJ!. hav- 
ing ratilled by tologram a contract made 
by their ngents, ^torwards attempted 
to repudiate It on the ground of an 
alleged variation in the terms of the 
bought note as to the time of delivery. 
Deits.’ letter of repudiation to their 
agcMits at tempted to impose torms as 
to the time for payincut us a condition 
of aooejitiug the aliegtal variation : — 
Held : the contract was complete uot- 
withstuiuliug that the particular mode 
or time of payment was not stated. 
— CAMPBF.LL V. MAITLER (1919), 43 

O. L. U. 395 ; 14 O. W. N. 348 ; affd., 
15 O. W. N. 339.— CAN. 


PART in. SECT, 3, SUB-SECT. 2.— 
A. (b). 

b i. .1 — An agreement t.o pay a 

debt made by a debtor while under 
arrest on a capias previously Issued for 
said debt, will not bo cancoUod for 
duross when the arrest was not illegal 
& the bare fact of the arrest was the 
only evidence of duress. — T hompson v. 
Schneider, [1929] 1 D. L. R. 989 ; 
GO N. 8. R. 389,— CAN. 


PART ,111. SECT. 3. SUB-SECT. 2.— 
C. (a). 

699 i. Contract vnidriOle .] — An ogreo- 
nient In writing by a w'fe to the provi-. 
sionsof her husband’s will in lieu of the 
statutory provisions : — Held : to have 
been obtained by durt^ss & not a bar 
to her application for rtdlcf under 
Devolution of Estates Act, 1920, s. 24. 
— lie. Bursaw’s Estate, [1924] 3 
W. W. U. 807.— CAN. 

699 ii. .1 — Bitruir V. RniND 

(1899), 29 8. C. R. 498.— CAN. 

PART in. SECT. 3. SUB-SECT. 3.— 
A. (a). 

611 vi a. .1 — -Rauiiunath Pra- 
sad n . Hailtu PkasaIi (1923), L. R. 
51 Ind. App. 101. — IND. 

r i. .)- Where by reason of 

the coufldmitlal relationship existing 
between pltf. & deft. & the intiueuce 
ho was able to exert over her by 
asserting knowledge of matters which 
he alli5ged could bo used to her 
prejudice, which at the trial he admitted 
had no existence, he w-as enabled to 
procure from pltf. nn excessive amount 
for services perfonnod, w'blch was paid 
by her even after she had obtained 
independent advice, pltf. was held 
entitled to recover the same back, loss 
a reosonuble amount for the services 
performed. — Dishf.r v. Clakris (1894), 
25 O. K. 493.— CAN. 

r H. .1 — He Wim'E, Kerston v. 

Tank (1876), 24 Gr. 224.— CAN. 

PART III. SECT. 3, SUB-SECT. 3.— 
A. (b) i. 

a i. .]— An aged woman asked 

her son to inquire into the state of her 
property. By his report thereon she 
was induced to make a'^transfer of the 
property to him & a daughter ; — Held : 
the mother was clearly capable of fully 
understanding what she was doing. 
Sc there was no undue influence or 
raisreprcsentatlou, & proof of inde- 
pendent advice was unnecessary to 
support the deed. — W kiu v. Weir 
(B. C.). (19201 3 W. W. ll. 725.— CAN. 


PART III. SECT. 8, SUB-SECT. 3.— 
A. (b) iii. 

to. Donatio mortis causa to parish 
priest — Folid.)— B ohan v. Walker 
(N. B.). [19281 4 D. L. R. 630.— CAN. 
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668. Add, Annotation : — Folld. Re Lloyds Bank, 
Ltd., Bomze & Lederman t\ Bomze, [1931] 
1 Ch. 289. ‘‘ ^ 

664. Add, Annotation Folld. IJoyds Bank, 
Ltd., Bonze & Lederman v, Bomze, [1931] 
1 Ch. 289. ^ 

664a. General rule.] — An agreement of May 0, 
1929, between B. &; L., who were betrothed, 
provided that L. should deposit at a bank, 
in her own name & B.’s, the sum of £4,000, to 
be re-deposited upon the marriage in a 
current account in their joint names, & to be 
used in paying off a mtge. on B.^a premises 
& in buying him a practice. The amount of 
the mtge. was stated to be aboxit £1,200. 
The agreement had been draw'n up on the 
instructions of L.’s brother, who tiad i)ro 
vided the £400 as lier dowr 5 \ Despite the 
terms of the agreement, sums were wil hdrawn 
before the marriage, which took place on 
.Tune 16. On May 15 B. & 1j. witlidrew 
£1,000, with which the practice was bought, 
& on .Tunc 5 they withdrew £2,350. They 
also withdrew other sums at later datc^fl. 
B. had the money, & Ij. signed docunumts 
authorising i he withdrawals. The marriage 
was unhap] '/, & the parties se})arat<‘d on 
8ept. 27. There was then only the sum of 
£1.50 in the joint account, B. having had 
£3,850. At the date of the agreement he 
owed £2,000 to his bank secured by charge 
on his premises, a fact which he had not told 
L.’s brother. In an action by L. her 
brother to recover the money from B., & 
asking that the agreement of May 6, 1920, 
should be set iiside or rectified, on the ground 
that L. was induced by B.’s undue infiuenco 
t/O sign the docimie-nts authorisin^r ihe with- 
drawals : — Held : the agreement must stand, 
hut the doctrine of Hvguenin v. 1‘aHthy, 
No. Oil, applies to the relation betv/eon 
persons engaged to he married ; it had not 
been established that the sum of £2,000, 
part of the £2,350, withdrawn from the joint- 
account, was a proper gift U) deft. ; & pitfs. 


were entitled to judgment for £1,000, half 
of the £2,000.— Lloyds Bank, lyrn., 
Bomze &- Lederman v, Bomze, [1031] 1 Ch. 
289 ; 100 L. J. Ch. 45 ; 144 L. T. 276 ; 47 
T. L. R. 38. 

698. After this case add “ See, also, Fraudulent 
& Voidable Conveyances, No. 834a.” 

717. Add, Annotation : — Consd. Incho Noriah 
r Mhaik Allio Bin Omar, [1929] A. C. 127. 

739. Add, A 7 inotaiion : — Consd. Pontypridd Grdns- 
V. Drew (1926), 90 J. P. 109. 

741. Add, Annotation : — Refd. Albemarle Supply 
Co. V, Hind, [1928] 1 K. B. 307. 

743a. Outdoor relief afforded to pauper.] 

— Guardians w’ho supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from ihe pauper the reasonable 
value of the goods so supplied. — Pontypridd 
Union v. Drew, [1927] 1 K. B. 214 ; 95 
L. J. K, B, 10.30 ; 130 1.. T. 83 ; 90 J. P. 
169 ; 42 T. L. K. 677 ; 70 Sol. Jo. 795 ; 24 
L. G. B. 406, C. A. 

See, further. Poor Law. 

745. Add, Annotation : -BtXd, Winkworth v. 
Raven, [1931] 1 K. B. 652. 

747. Add. Annotation : — Refd. Brandt v, Liver- 
pool, Brazil & River Plato Steam Navigation 
Co., [1924] 1 K, B. 675. 

748. Add. Annotation : -Betd. Rederiakt. Trans- 
atlantic V. Compagnit^ Francaise des Phos- 
phates de rOceanie (1926), 130 L. T. 619. 

750. Add. Annotation : ~~f\Btd. Brown Tbigen 
ham U. 0., [1929] 1 K. B, 737. 

755a. .] — Covenant for 2s. for copying every 

quire of paper. Bro;w*h that he coy>i(?d four 
quircis A three sheets, for which 8«. 3fi. w'as 
duo. And that there ci>uld be no opportion- 
rnent, for the covenant was t/O allow him 2«. 
a quire, but not pro rata. If he had avomid 
3d. to be the usual hies for copying three 
sheets ho migld, have helped himself. — 


PART III. SECT. 3. SUB-SECT. 3.— B. 

696 i. Onn^ on parly aliening — V nlesn 
Iransaclion prirnd fa<nc unconscionable.] 
HaOHCNATU PKASAD V. HiUUU 

Prasad (1923). L. H, bi Ind. App. lOl. 

— IND. 


PART III. SECT. 3, SUB-SECT. 3. ^ 
C. (a). 

715 i. Principles on which relief 
granted.] — Undkuwooi* v. ('ox (1912), 
21 O. W. K. 7 hi ; 3 C). VV. N. 1112 : 
26 O. L. K, 303.~CAN. 

722 i. Transaction voidable,] — Cou* 
t?. Hunter (1911), 1 W. VV. U. 3U.— 
CAN. 

722 ii. .J EBWTN V. SNELfiRO'^K 

(Ont.). 11927 J 4 D. L. R. 1028.— CAN. 


PART III. SECT. 4. SUB-SECT. 1. 

741 xii. .] — Kilborn r. 

Forester (1831), 1 Dra. 344. — CAN. 

741 xiil. .] — Pltf. having 

entered into a contract for the supply 
of horses* food with the Officer Com* 
maudiuflT the depot of a cavalry 
regiment sued the Secretary of State 
for the balance due to him under the 
contract: — Held: an Officer Com- 
manding a depot, not being one of the 
officers authorised by the Oovemor- 
Genoral In Council under Government 
of India Act, 1915; s. 30 (2), to enter 


Into contracts on behalf, of the 
Secretary of Slate, the contract sned 
upon was ultra vires & could not bo 
enforced ngaliist. the latter. However, 
under iridian Contract Act. s. 70, 
pltf,, having lawfully supplied foods 
for the hop-es belonging to the Scmto- 
tary of .State, not intending to do ho 
gratuitouHly ft the latter having 
enjoyed tho benefit thereof, was 
entitled to compciiHation. 

Sect. 70 of tbe(’onti*act Act, although 
founded on Kiigbsh law, niust be 
iiiUrrpretcd acc^vnling m Its clear ft 
explicit UTms ft not In reference to the 
proviKlons of Liigilsh law reduting to 
the matter. 7^he sect. Is much wider 
than ttie EngttHh law ft goes beyond it. 
— Skcuetarv or State v . Sarin ft Co. 
(1929). I. L. K. 11 Lah. 375.— IND. 

744 I. From circumstances.] — 

Rick v. Buhckhardt (1925), 36 

B. C. R. 161.— CAN. 

744 II. .1 — Northern Ry. 

Co. V. Lister (1867), 27 U. C. it. 57.— 
CAN. 

747 !i. .1 — Held : an agn;o- 

nicnt by a co. to ropurebjiso sharcH w'as 
csstabllshed, as the conduct of the co. 
WHH quite Inccnislsttait with any other 
ref ion than that It in tended ft agreed 
to repurchase the shares. — Clarke t>. 
Langs ft Hoddir, Ltd. (1926), 37 
B. C. n, 77.— CAN. 


PART III. SECT. 4, SUB-SECT. 2. - C. 

u i. Cimlrnrt to dig well.] — 

WImm) a party contraetH to l»ore a weli, 
with a proviso that be is to bo paid a 
nropertion of tlie price if it is a dry 
hole, there is an Implied promise to go 
the distaucxi his muehlriery will iatre, 
ft If bfjcauH^* of a rock lie <l»*eH not go 
that dlslaric(» It is not a *' dry Imlc,” ft 
lie Is not euiitled to payment. — 
VViNKLKit ft Maui IN v. Hu rrcN, 1 1920] 
2 VV. VV. It. 982 ; 13 Sask. L. B. 335.— 
CAN. 

u ii. .] - Where a hol<i is 

caving in ft rendering it da ngeif ni.s 
for iiirn to work, ft a well -digger 
ubundons Mte work without having 
olitained water ft wltiioui having gone 
to the full depth of tils machine, he 
Is not enlllled to payment for the 
work already performed. A well-digger 
knowH, ft must be laid to have asHurned, 
these risks when he has not In his 
contract ppotect4[;d himself against 
such contingiinclcH. — Havidan v . JiAi'* 
LANTK, (I924J 3 1>. L. It. 1089 ; 2 

W. VV. It. 1222.— CAN. 

u iii. Contract for removal of 

night soil — Special provisions as to 
cleansing.] — 11 eld : the contract was 
one entlr*^ contract ft every provision 
in It for strict (ioanljiieHs ft disinfection 
was of the ven essence ft nature o1 tlie 
contract, — Hunter v . Wert Maitland 
Municipal Council (1923), 23 It. 
N, b. VV. 420.- AUS. 



Oaaes 766«^-887b. Enoush and Ehpibe Diobst Supplement. 


NB!EDLER v. Guest (1647), Aleyn. 9 ; Sty. 
12; 82£. B. 886. 

759. Add. Annotation : — Reid. Pockney v. Atkin- 
son (1929), 142 L. T. 136. 


768. Add. AnnoiaHon : — QeneraUy^ Retd. Meyrick 
V. Dyson (1926), 41 T. L. R. 868. 

766. Add. Annotation : — Refd. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 


Part IV. — The Statute of Frauds. 


769. Add. Annotation: — Refd. Franco-British 

Ship Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 736. 

772, Add. Annotation : — Refd. Monnickendam v. 

Leanse (1928), 89 T. L. R. 446. 

776. Add. Annotation : — Refd. Newman v. Slade, 
[1926] 2 K. B. 328. 

798. Add. Annotation : — Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

801. Add. Annotation : — Refd. He Savile Settled 
Estatcjs, SavUe v. Savile, [1931] 2 Oh. 210. 

808. Add. Annotations: — As to (1) Refd. Lewis r. 
Cammell, l.aird & Co. (1929), 22 B. W. C. 0. 
410 ; Smith v. Union Castle S.S. Co. (1931), 
24 B. W. C. C, 71. 

810. Add Annotations : — As to (3) Consd. Re A* 
Bankruptcy Notice, [1924] 2 Ch. 76. Refd. 
Rawlinson v. Ames (1924), 69 Sol. Jo. 142 ; 
ArilT V. Kai Jadunnth Majumdar Bahadur 
• (1931), 47 T. L. R. 238. 

819. Add. Annotation : — As io{^) Refd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1926] Ch. 769. 

837a. — " Goodwill & stock-ln-lrade included— 
Entire.] — Deft, orally agreed to buy from 


pltfs., who were the exors. of a deceased 
merchant, the business carried on at a 
named address, including the goodwill, stock 
in trade, & an interest in the premises, but 
he failed to carry out his agreement. In an 
action for damages' deft, pleaded that the 
contract I'elated to an interest in land & that 
by I^w of Property Act, 1926 (c. 20), s. 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together until 
the defendant should take possession : — 
Held : that part of the contract which related 
to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed. — IIawkes- 
woRTH V . Turner (1930), 46 T. L. R, 389. 

887b. Contract to construct road over land — 

Divisible.] — An estate co., by their agent, 
orally promised an intending purchetser of 
a building plot tliat a road, marked on a 
plan shown to him & giving access to the 


PART III. SECT. 4. SUB-SECT. 2.— D. 

0 1 . Ani)ei«on V. McIntyrk, 

[1925] 3 P. L. 11. CAN. 

0 II. yt(/rcetnent to live on rf* uforU 

farm in cownderati/m o f father trromisino 
to devise fami.\ — Held: the father 
having; prevented the eon from por- 
forriiluK the work contracted for & 
diHohar^id him from Herviee. tlie non 
was entitled to rwovor on a Qiiantvvi 
meniit for the work done by him 3r 
money & inaterialB fumlHlied.-— II kn* 
TON V. llKNTON (1923), 32 N. li. R. 
336.— CAN. 

PART III. SECT. 5. SUB-SECT. 2. 

h i. Agreement to accept land in 

satisfactum of debt.] — Held: binding, 
thmiKb not In writing.- -F leming v. 
Duncan (1870), 17 Gr. 76.— CAN. 

h ii. Agreenu'nt to share cam- 

m ission. ] — H eld : A 1 berta Snitn toe, 
190(5 (c. 27), not applicable. — Heaton 
r. Flatkr (1914), 27 W\ L. R. 1)8 ; 16 
D. L. R. 78 ; 8 Alta. L. R. 21. -CAN. 

h Hi. P. Kakrar V. SemmKRT 
(1914), 29 W. L. R. 340 ; 7 W. W. R. 
189 ; 8 Alt-a. L. R. 21 ; 19 D. L. li. 
804.— CAN. 

PART IV. SECT. 1, SUB-SECT. 5.— A. 

770 i. Partnership aoreement.] — A 
contract for a partnership to last longer 
than a ydar is wltliln ^tat. It'rauds. — 
HoKPMAN-r. CoHKN (Man.) (1914), 27 
W. L. R. 127.— CAN. 

tp. Aoreement to he performed before 
fixed date — Fixed date more than 
one year from agreement — Effect oj 
renetmla.] — In 1921 deft, promised to 
marry pltf. at a dat« not later than 
May, 1923. The promise was renewed 
from time to time up to May, 1 922 : — 
Held : the oontraot was one to be 
performed \^ithiu a yoar, & a memo- 
randum in writing to satisfy Stat. 


Frauds was umieocssary. — C tb v. 
Dupault (1923), 63 O. L. K. 90.— 
CAN. 

gQ. WheUier statute bar to action 

for dissolutum of jmrtnership .] — Wono 
V. Hou, 11928] 1 W. W. R. 480 ; 39 
B. 0. R. 423.— CAN. 


PART IV. SECT. 1, SUB-SECT. 6.- 
B. (a). 

793 ii. Agreement for maintenance of 
parent — For indefinite period. J — Masters 
8c Servants Act, R. S. S., 1920, s. 2, 
provides that a contract of personal 
service for a period of more than one 
year sJiall be signed by the contracting 
parties ; slniMS a contract of hire of 
personal services during a lifetime Ls 
one which prim > facie ill not to be per- 
formed within a year, a contract by 
wlilch a father & mother agreed In 
oousideratiou of maluteuance to work 
for their clilldren lis long as the parents 
shoiiUl live & their health continue, 
but which was not signed by the father 
was void 8c no answer to the father's 
claim to financial support us a “ de- 
pendent ” under Parents Maintenance 
Act. — Ste. Marik v. Ste. Marie 
(8ivsk.), 119291 4 D. L. R. 1070 ; 1 
W. W. K. 890.— CAN. 


St. Agreement for partnership — 
For indefinite period.) — A written con- 
tract, which providoB for the oon- 
tinnanc«» of a partnership from Its date 
until dissolved by mutnal consent, 
unless previously determined by a 
specidod notice, Is not an agreement 
that is not to bo performed within the 
space of one year from the making 
within InstnunentB Act, 1913, s. 228. — 
Gibb v. Sell, 11922] V. L. K. 361 ; 28 
Argus L. R. 305 ; 44 A. L. T. 1.— 


Argus 

AUS. 


PART IV. SECT. 1, SUB-SECT. 6.— C. 

806 H. S. P. Dickson c. Jacquics 
(1871), 31 U. O. R. 141.— CAN. 


812 I. To commence on following 

day. ] — A contract to serve for one year, 
the service to commence »>n the day 
next after that on which the contract 
is made, is not a contract not to be 
porformeri within a yi«ir witliln Stat. 
Frauds, s. 4 . — Bkller r. Klotz 
(Sosk.), 11917] 1 W. W. R. 335.— CAN. 

820 ii. .] — A contract for 

service, under which deft, is to receive 
*• $700 u year, to be increased per year 
until it reaches $1,000,” is a contract 
not to 1)0 performed within a year 
within Stat. Frauds. — Fairgrieve r. 
O'Mullin (1896). 40 N. S. R. 215.— 
CAN. 

823 ii. Share-milking agree- 

merd — Commencement <S? termination 
not stated.] — Heltl : the contract was 
one for seivlocs not to be perfornjed 
within one year froni the making 
thereof, & therefore came within the 
statute. — Hall v. Goldbtonk, 11923] 
N. Z. L. R. 916.— N.Z. 


PART IV. SECT. 1, SUB-SECT. 7. 

838 i. I^omist to pay debt of another 
— Snhaegnerd eredii given to guarantor 
as principal debtor — Not entire, 1— 
Held : 08 to goods supplied before the 
alleged promise, the promise was one 
to answer for the debt of another & 
under Stat. l^'rauds was niienforoeable 
because of the absence of a memo- 
randum in writing to support it ; but 
as to goods supplied subsequently, 
although the account was continuM 
In the buyer's name, it was established 
that the surety became the prin- 
cipal debtor & the goods were sup* 
plied on his account, 8c no memo- 
randum in writing was required to 
enforce the claim. — B ate.man 8t Mat- 
thews V. Spencer, [1923] 4 D. L. K. 
170; 10 Sask. L. R. 474 ; 11923] 1 
W. W. R. 1281.— CAN. 



ToL XOL— Contract. Cues 887I>— 800a. 


plot, would be constructed by them & be 
ready for use within a reasonable time. 
Belying on this promise, the purchaser 
entered into a written agreement to purchavse. 
& the plot was duly conveyed to him. The 
CO. did not construct the road within a 
reasonable time, or at all, & the purchaser 
brought an action claiming damages for 
breach of contract : — Held : a promise to 
construct a road, apart from any conveyance 
of the land over which it was intended to run, 
was not a “ contract for the sale or other 
disposition of land or any interest in land,” 
& consequently an action would lie upon it, 
although it was oral, without infringing Law 
of Property Act, 1925 (c. 20), s, 40 (1). ™ 
Jameson v, Kinmell Bay L.-vnd Co., Lto. 
(1931), 47 T. L. R. 693, C. A. 

840. Add, Annotations : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [19241 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

841. Add. Annotations ; — Consd. Jacobs r. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287. Folld. .Taineson v. Kinnicll Bay Land 
Co. (1931), 47 T. L. H. 593. Refd. Michael 
V. Phillips ( >923), 130 J.. T. 142. 

844. Add, Annototions : — Refd. Michael v, Phillips 
(1023), 130 L. T. 142 ; Hawk(‘Sworth v. Turner 
(1930), 40 T. L. K. 389. 

845. Annofaiions “Refd. Heilbut, Symons 

V. Buckleton, [1913] A. C. 30,” read “ Dbtd. 
Heilbut, Symons v, Bucklcton, [1913] A. C. 
30.” 

Add, Annoiatlom : — Consd. Jameson v. Kin- 
moll Bay Land Co. (1931), 47 T. L. R. 110 ; 
Miller (/annon Hill Estates, Ud.. [I93lj 
2 K. B. 1 1 3. Refd. OolHns v. • iui knis, [1 923] 
2 K. B. 017. 

845a. Parol warranty to let for certain p»’ir« 

poses.] — Jdtf., in an action for damages for 
breach of warranty in connection with ti e 
letting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minjited in an agreoinent in writing whereby 
defts. agreed to let & pltf. agreed <o t-ake the 
premises in question, defts. verbally war- 
ranted to let tho premises fc,*r (lancing 
purposes. Defts had no power to let the 
premises for such purposes without tlie con- 
sent of the suijerior landlord, A such ('onsent 
was never in fact obtained. Pltf. took i>os- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation : — Held : pltf. 
had failed to establish tho slleged parol 
agreement, & even if tho evidtmee had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the terms of the written contract. — 
Crawford v. White City Rink (Newcastle- 
on-Tyne), Ltd. (1913), 29 T. L. R. 318 ; .57 
-Sol. Jo. 867 ; 77 J. P. Jo. 111. 


Implied warranties.! — 8ee^ generally^ 

Landlord & Tenant, Vol. XXXI., pp. 176- 
181. 

859. Add, Annotation : — Apld. Parr, Smith v, 
Messers (1927), 44 T. L. R. 48. 

859a. What amounts to — Reconstitution of 

action.] — Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., & duly notified defts. 
On July 9 it was orally agreed that the new 
CO. should give defts. a cheque & thi’ee bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to tho now 
CO. tJie goods sold under tho contract of 
Jan. 9, & acc(q)t tho now co. as buyers of 
the goods. The new co. subsrsquontly gave 
to defts. the cheque & three bills, but defts. 
did not deliver tlio goods under the contract 
of Jan. 9 to tho new co. Tho two partners 
in Ihc old firm then brought an action 
against defts. for breach of the contract of 
Jan. 0. To that action defts. put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it h.ad been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque &; 
tliroe drafts, that defts. would supply to 
the n(^w CO. instead of to the old firm tho goods 
sold undcjr tho contract of ,Tan. 9, & accept 
that co. as buyevB of the goods. The phuid- 
ings were Uum a»u(uuhal & the action was 
reconstituted, iho partners in the old firm 
being struck out & t he new co. substituLid 
as pltf 8., & th(3 ca,us(^ of action was 8tat(id 
to be a breach of the agrcjemimi of July 9. 
Defts. tlien amended their defence & relied 
upon Sale of Goods Act, 1893 (c. 71), s. 4, 

as a d(3f(mc(^ to that amended action ; field : 

(1) par. 3 of the original unamended defenct^ 
wdiich was signed by (*ounsol constitut-eil a 
sufficient note or memorandum in writ/mg 
of tho contract sigiuMl by an agemt of the 
party to be cliargod to satisfy the above 
sect., inasmuch a.s (2) tin; new departuro 
with regard t(> lli<i parties ^ the causc3 of 
action wlsm the action was reconstituted 
must be treated as the commencement of 
tho action within the nihj in Imcus v. Dixon, 
No. 859, ante, -Farr, Smith Ac Co. v, 
Mebseuh, l.TO., [1928] 1 K. B. 397 ; 07 
L. J. K. B. 126 ; 138 L. T. 154 ; 44 T. L. R. 
48 ; 72 Sol. .To. 14 ; 33 Com. Cas. 101. 

862. Add. Annotation - Refd. Hr A ITankniptcy 
Notice, [1924] 2 Ch. 76. 

888. Add. Annotation: — As to (2) Refd. Chilling- 
worth V. Esebe (1023), 129 L, T. 808. 

892. Add. Annotation : — Dlstd. McDonald v. Nash, 
[1924] A. C. 625. 

893. Add. Annotaimns : - Consd. National »^les 
Corpn. V. Bemardi, Biariardi v. National 
Sales Corpn., [1931] 2 K. B. 188. Refd. 
McDonald Nash, [1924J A. C. 625. 

900. Add. Annotation: — Consd. Parr, Smith v, 
Messers (1927), 44 T. L. U. 48. 

900a. .) — Farr, Smith & Co. v. Messers, 

I/i'D., No. 859a, ante. 

Order In C'oiiuoil oiiffht to bo regarded 
a« a Buflicient exprenHlon In writing of 
an agreement to pay on the part of 
the Crown.— L a WA rmr. Sc. Co. r. R., 
[l»2ai Exch. C. R, 174.— CAN. 


PART IV. SECT. 2. SUB-SECT. 3. —A. 

900»i. Coniraci rectified by covrt.] 
— As against a dofenoe of Stat. Frauds, 
the ct. has no power to reform a 


writing & then decree sjicoiflc vmt' 
formanco of it as reformed. — S wkitzkr 
V. Gka.voi:ii (1923), 54 O. L. R. 70. — 

CAN. 

sa. Order in Council,] — Held: an 

9 



Cases 900b— 1027a. Ekgush and Empibb Digest Supplement. 


900b. Contract rectified by court — On ground ot 
mistake.] — Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not crxpress the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 00), to rectify 
the contract & to order specific performance 
of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat, Frauds. — U.S.A. v. Motor 
Trucks, IA-d., [1924] A. C. 196 ; 93 L. J. 
P. C. 46 ; 130 L. T. 129 ; 39 T. L. R. 723, P. 0. 

914. Add, Annotation : — Consd. Cohen v, Roche 
(1920), 95 L. J. K. B. 946. 

923a. Agreement to remain In force so long as 
another agreement continued.] — Defts. agreed 
in writing to purchase from pltfs. all the 
stores that tliey required in the United 
Kingdom for tiieir vessels, pltfs.* profits on 
the not price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreerqcnt between a third 
CO. & defts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it : — Held : 
' the two agreements were sufficiently con- 
nected to enable the seco? d to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to hist for ten years. — F ranco- 
Bbitisii Ship Store Co., Ltd. v. Compaqnie 
DBS CiiARaEUiis Francaise (1020), 42 T. L. R. 
735. 

924. Add, Annotation : — Refd. Frauco-British Ship 
Store Co. v. Coinpagnio des Cliargeurs 
Francaise (1926), 42 T. L. R. 735. 


I 930. Add, Annotation : — Refd. Cohen v. Roche 
I (1926), 95 L. J. K. B. 945. 

933. Add, Annotation : — ^Refd. Cohen v, Roche 
(1926), 95 L. J. K. B. 945. 

956. Add, Annotation : — Refd. Reading Trust v, 
Spero (1929), 40 T. L. R. 117. 

980. Add, Annotation : — Consd. Cohen v, Roche 
(1920), 95 L. J. K. B. 915. 

983. Add, Annotation : — Aa to (2) Refd. Chilling- 
worth V, Esche (1923), 129 L. T. 808. 

995. Add, Annotation : — Apld. Re Howden 
Hyslop’s Contract, [1928] Oh. 479. 

999. Add, Annotations : — As to (2) Apld. Chilling- 
worth V. Esche, [1923] 1 €h. 576. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
445. Generally^ Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 

1002. Add, Annotation : — Refd. ChilUngworth v. 
Esche (1923), 129 L. T. 808. 

1017. Add. Annotation : — Refd. Dominion Press 
V. Customs & Excise Minister, [1928] A. C. 
340. 

.1022a. .] — On Nov. 21, 1918, pltf. paid deft. 

£10 & received the following receipt; “Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.*’ Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money : — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — Auerbach v. Nelson, [1919] 2 Ch. 
383 ; 88 L. J. Oh. 493 ; 122 L. T. 90 ; 35 
T. L. R. 056 ; 63 Sol. Jo. 083. 

1027a. .] — Howard v. Okbover (1778), 3 

Swan. 482 ; 36 B. R. 933. 


PART IV. SECT. 2, SUB-SECT. 3.~-B. 

■b. CoMract not absolutely rccog- 
niaed — Alltged variation of terma.]— 
Doft.’a agoutH in A., on Oot. H, 1914, 
UMograpbod to deft.' in buainoHS in 
O., that they had sold to pltfs. a car- 
load of apples for shipment on oponlng 
of navigation. On Oet,. 10, deft, 
answered oceeptiiig. On that day the 
agents sent deft, a bought note, 
slating the terms of contract os in the 
telegram, with additions. On Oct. 20, 
deft, wrote to the Jtgtuits : “ I will 
return oontrnot, as 1 rtud you have 
worded contract * oponlng of naviga- 
tion 1916.* 1 will not accept oontract 

on those terms unless they will i»ay 
for the goods when packo<I ” ; — field : 
if the terms of the contract had not 
sntneiently appearod by the telegranin 
& the bought note, the jotter of Oet. 20 
would have supplied a suflleient memo- 
r auiLu m te satisfy Stat. Frauds, 
'Idnimigh it oontaiuod a ropudlatiou 
of the contract. — CAMimKi.L r. Mahlkh 
(1919). 43 O. L. U. ; 14 O. VV. N, 
348 ; affd., 15 O. \V. N. 339.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— 
C. (a). 

923 i. Letter referring to previous 
correspondence — ContrucJ construeiively 
assented to therein.] — Vendor’s solr. 
wrote to purchaser’s solr. : ** B. informs 
mo that be has agreed with 11. for the 
sale to him of his holding in foe- 
simple for £10,000. Under those 
oiroumstances wo think it would be 
possible to reasonably limit the title.” 


The next day purehasor’s solr., in 
aoknowledging the letter, stated : 
” The simple ogreoniout arrived at 
heroin appears in the first part of your 
letter, tSc 1 suggest that wo can dispense 
with any mrthcr agreement ” : — 
Held : the latter letter constituted a 
note or memorandum suflleient to 
satisfy Stat. Frauds, although the 
writer had no Intention to sign one. — 
Clonouury (Lord) r. Laffan, [1924] 
I I. R. 78.— IR. 

PART IV. SECT. 2, SUB-SECT. 8.— 
C. (b). 

f i. Front purchaser to partner — 

Stating tenns of purchase,] — In an 
action against D., claiming damages 
for broach of contract to purchase 
bonds, a tek»gram from 1>. to his partner 
was produofid saying, ” 1 absolutely 
l)ought them yesterday after our phone 
oouversatioii, they agreeing to our 
terms ” : — Ucid : parol evidence was 
prtmerly received to show that terms 
had bcHjn stated by D., over liis signa- 
ture, that tiiey were the only terms & 
were tliose referred to in the telegram, 
Sl the two eoustitiited a sufflclcnt 
memuraudum within Stat. Frauds. — 
Doran ». McKin.von (1916), 53 S. C. R. 
609.— CAN, 

PART IV. SECT. 2. SUB-SECT. 4.— 
A. (a). 

971 I. General rule.] — A writing is 
not suihoient to make a oontraot of 
purobaso of land comply with Stat. 
Frauds unless the parties to the oon- 

10 


tract are spccifled In the writing, 
either noiiiinally or by description or 
reference, & in such a manner that 
there can bo no fair or reasonable 
dispute as to their identity. A letter 
signed by a purchaser, addressed to 
persons who are the vendor’s agents, but 
uot mentioning the vendor, & there 
being nothing creating a oontract 
binding upon the agents personally, 
is not Butbeient to make a oontract 
enforceable against purchaser under 
Stat. Frauds. — Mahlkr v. Barker, 
11924] 3 D. L. R. 292; 2 W. W. R. 
796 ; 34 B. C. R. 136.— CAN. 

PART IV. SECT. 2. SUB-SECT. 4.- 
B. (b). 

1027 ii. Admission of existence 

of cirntract.] — Vendor’s solr, wrote to 
purchaser’s solr. : ” B. informs me 

that he has agreed with R. for the sale 
to him of his holding in foe-simple for 
£10,000. Under these circumstances 
we think it would be possible to 
reasonably limit the tltloT” The next 
day purchaser’s solr. in acknowledging 
the letter, stated : ” The simple agree- 
ment arrived at herein appears in the 
first part of your letter, & I suggest 
that wo can dispense with any further 
agreement ” ; — field : this letter con- 
stituted a note or memorandum signed 
by purchaser’s agent sutheieat to 
satisfy Stet. Frauds, although be bad 
not been s{H^clrtcally authorised to 
sign such a memorandum, & In writing 
t he letter had no intention to sign one. 
— Cloncurry (Lord) v. Laffan, 
119241 1 I. R. 78.— IR. 



Vol. m— Contract Cases 1081-1213a< 


1081. Add, jlnnoto/ion Refd. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 166. 
1032. Add. Cilaiiwis ;~92 L. J. Ch. 698 ; 129 
L. T. 659 ; 39 T. L. R. 576 ; 07 Sol. Jo. 
638, 0. A. 


1059. Add. Amiotation Refd. Chillingworth v. 
Esche (1923), 92 L. J. Ch. 461, 


1063. Add, Annotation Refd. Rye v. Purcell. 
[1926] 1 K. B. 446. 

1068. Add, Annotation : — Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 96 L. J. K. B. 945. 


1077. Add. Annotations: — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 915; Behnko v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation : — As /o (1) Refd. Koenigs- 
blatt V. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


1089. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1092. Add. AnnoiaHon Cohen v. Roche 

(1926), 95 L. ^ K. B. 945. 

1104. Add. Annoiaii m : — Refd. Chaney v. Maclow> 
[1929] 1 Ch. 461. 

1107. After this case add “ See, also, No. 1123a, 
posV* 

1109. Add. A nnotation : — Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1119. Add. A'*^'<^otaiions : — Refd. Chillingworth v. 
Escho, [1923] 1 Ch. 576 ; Monnickendarn v. 
Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annotation: — Refd. Coh^n v. Roche 
(1920), 95 L. J. K. B. 945. 

1123a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Circumstance^* 
{see Landlord & I'enant, No, 396a, post) 
in which : — Held : there was a sufficient 
memorandum of an oral contract. — IIorneu 
V. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 
573 ; 129 L. T. 782. 

1125. Add. Annotation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1170. Add. Annotation : — Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


1172. Add, Annotation: — Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

1176. Add, Annotofiorw ; — As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. Aa to 
(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. Generally, Refd. Houghton v, Not- 
hard, Ixjwe & Wills (1927), 44 T. L. R. 76 ; 
Ariff V. Rai Jadunath Majumdar Bahadur 
(1931), 47 T. L. K. 238. 

1178a. .] — In cases under Stat. 

Frauds the general principle hajs been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except in the cose of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not siifllciont to pre- 
clude the party who has made the part per- 
formance, or who 1ms received a part per- 
formance, from taking advantage of iiie Act 
(Atkin, L.J .). — Re A BANKuum'CY Notice. 
[1924] 2 Oh. 76 ; 93 L. J. Oh. 407 ; 131 L. T. 
307 ; 68 Sol. Jo. 458 ; [1924] B. & 0. R. 188, 
0. A. 

Annotation : — Beld. HurtilerKliolfl Kino WorotiHls v. Todd 
(1U25), 134 L. T. 82. 

1184a. S, P. Croyston v. Banes (1702), Proc. Ch. 
208 ; 24 E. R. 102. 

Anrwlalkm : — Consd. Hoodoini r. W yat t (1702), 2 Ily. Bl. 03, 

.1185. Add. Citation : — sub nom. Guild v. Comber, 
3 Swan, 423, n. 

1186a. .] — Hosier v. Read (1724), 9 Mod. 

Rep. 80 ; 88 B. R. 332. 

I 1207. Add. Annolfdion: — Generally, Refd. He 

I Home & Colonial Insurarjoo Co., [1930] 1 Ch. 

102 . 

1213a. Refusal to pay for Instalments until 

whole work published.] -A i)iirclmscr con- 
tracted to ]>urcha.se ii Keii(*s ot engravings 
from pitfs., tlie publishers, by signing a 
circular to the foII<Jwing elTeet : ‘ J^leaso 

enter my nari»e as a siibscribcu' hir ‘ The (hies 
of London,’ to be tieiit U) me as published, 
the price of each of tJie thirteen plates. 


PART IV. SECT. 2. SUB-SECT. 4.— 

B. (d). 

Q. Read now “ 10341." 

103411. Sfuire ~milk:i7ig aurec’ 

ment.) — Held: an incomplcle memo- 
randum ol the terras of the contract, & 
the result was the same a« if there 
were no memorandum at all. — H all 

V. Goldstonts, [1023] N. Z. L. R. 016. 
— N.Z. 

1036 11. Share-milking agree,' 

menl.J — Hall v. Goldstone, No. 
103411., ante..— N.Z. 

PART IV. SECT, 2, SUB-SECT. 6.— A. 

1062 I. Parol acceptance of 

written offer.] — Subsequent oral recogni- 
tion of a memorandum previously 
sigrned. as containing all the terms of 
the contract, Is a sufficient compliance 
with Stat. Frauds. — F ribdman v. 
Mayer (1913), 26 W. L. R. 551 ; 5 

W. W. R. 168; 14 D. L. R. 154; 7 
Alta. L. R. 60.— CAN. 

so. Sale dt resale — No siffnature bv 
sub-purchaser.] — Held: where Stat. 
Frauds applied liability could only be 
established ^ an acknowled^ent 
In writing. — W orddington c. Bdsh, 


[10231 3 D. h. It. 884 : 32 B. C. R. 
434.— CAN. 

PART IV. SECT. 2, SUB-SECT. 0.— A. 

1144 11. .] — Parol ovidonoo 

received t(» show that terms liatl boon 
stated by a purchaser over his signature 
Sc wore those referred to In a teiegram 
from him to his partner. — Doran v. 
McKinnon (1916), 53 S. C. It. 609— 
CAN. 

PART IV, SECT. 3, SUB-SECT. 8.— A. 

1195 ii. A common law actfou 

for a balance of the purchase money 
of land sold under a verbal aj^ree- 
ment c.annot he maintained, although 
the deed has l>eon delivered. — M cMil- 
lan V. Williams (1804), 9 Man. L. 11. 
627.--CAN. 

PART IV. SECT. 3, SUB-SECT. 3.— 
B. (a). 

1200 ii. .h-An It-em In an 

account stated, being a sum charged 
for the price of a lot of land, does not 
make It inepinbent on pltf. to prove 
the agreement respecting such land to 
have been made in writing. — Dalton 
o. Bonn (1820), Tay. 281.— CAN. 

11 


PART IV, SECT. 3. SUB-SECT. 8.— 
B. (d). 

1 1. Agrecmerii to witrk in con- 

Hidt^ralion of cmpltruer promxHing to 
dcxuHv, really — LiuJ/Uitv f*tr HcnnecH 
rnidrred.] — Held: tb<- employ<^ was 
•Mitltlcd to coiin»enMaf ion on a qvanlum 
meruit for work pi^rforim’d Sc serviocH 
iTindored for donoaM'd employer, - /jJr 
MICHTON, MKH'ION V. (iRAY (Hask-), 
11925] 4 D. L. K 887 : [1925] 3 
W. W. R. 656.-- ^CAN. 

f ii. Value of aennccs — AdmiasS- 

bility ofcnntrnct . ) — In an action brcmglit 
on n fjuantxim meruit for work done & 
services rendered evidence was given 
of an agreement, not In writing, 
whereby deft. agr<;cd to pay a certain 
weekly salary tk also a snrii of €200 at 
the end of two yen.rH ; it was also 
proved that. deft, bad paid the weekly 
Hularv but bad refu»*ed to pay the sum 
of '.--Held : although the parol 
agreement was one to which the pro- 
visions of 8tat. Frauds were anpHcablo. 
it was nevertbcbws admlsHlblc as evi- 
dence of tl»e value of pltf.’s services. — 
Ward v. GRiFFrniH Biu;tiiehs, Ltd. 
(1928), 28 S. K. N. 8. W. 425 : 45 
N. S. \V. W. N. 130.— AUS. 
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£10 10«.” After pitfs. had deUvered the first 
four plates of the series, they called on 
deft, to pay for them, but he refused to do 
BO till the entire set was published & de- 
livered : — Held : the words “ to be sent to me 
as published ** mode it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole sot, showed that each 
instalment was to be paid for separately. — 
Howell v. Evans (1026), 134 L. T. 670 ; 42 
T. L. B. 3r0, D. C. 

1214. Add, Citations [1023] 2 K. B. 723 ; 92 
L. J. K. B. 886 ; 129 L. T. 830. 

1217a. .] — ^Anon {circa 1078), 1 Eq. Cas. 

Abr. 20, pi. 5, L. 0. 

1217b. .] — Anon, (circa 1680), cited in 1 

Eq. Cas. Abr. 20, pi. 6 ; 21 E. B. 842, L. 

JnnoicUion : — Refd. Maxwell v. Montacute (1720), Proc. Ch. 

520. 

1234a. .] — Stat. Frauds not pleadable where 


the agreement is executed in part. — ^Ayles- 
ford’6 (Earl) Case (1727), 2 Stra. 783; 
93 E. B. 846. 

Annotation : — Consd* Whltoburoh v. Bevis (1789). 2 Bro. 

C. C. 659. 

1235. Add, Annotation : — Consd. Bawlinson v, 
Ames, [1925] Ch. 96. 

1245. Add, Annotation : — Reid. Bye v, Purcell, 
[1926] 1 K, B. 446. 

1247. Add, Annotation : — Refd. Bawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1248a. .] — Be A Bankruptcy Notice, No. 

1178a, ante. 

1263a. .] — In an action for the specific 

performance of an agreement, where it does not 
appear from the statement of claim whether 
the agreement was in writing or not, a defence 
founded on the Stat. Frauds cannot be 
raised by demurrer. — Futcher v, Putcheb 
(1881). 60 L. J. Ch. 735 ; 45 L. T. 306 ; 29 
W. R. 884. 

1269. Add. Annotation : — Refd. Hoystead v. Taxa- 
tion Comi*., [1926] A. C. 156. 


Part V. — Consideration. 


1^74. Add. Annotation : — Refd. Jones v. Waring 
& GUlow, [1026] A. c. (r:o. 

1285a. Promise to pay debt for which pro- 

misor not liable — Agreement void.] — 

Biiratjsy V. Andrew (1837), 7 Ad. El. 
108 ; 2 Nev. & P. K. B. 114 ; Will. Woll. & 
Dav. 481 ; 6 E. J. K. B. 199 ; 1 Jur. 526 ; 
112 E. K. 411. 


1285b. Promise to employ person — No 

obligation on promisee to act.] — Held : there 
was no consideration for the agreement. — 
Payne v. New South Watjus Coal Inter- 
colonial Steam Navigation Co. (1854), 10 
Exch. 283; 24 L. J. Ex. 117; 150 E. R. 
450. 

Annotatwn : — Bold. ICdincr r. Baxter (1800), L. R. 2 C. P. 

174. 


PART IV. SECT. 8, SUB-SECT. 4.—A. 

1217 I. General mlc.l — StAt, Frauds 
& Mineral Act, B. C., s. 19, will not 
bo allowed to lio made InatnimeiniH of 
fraud. — IlonKUTS v. RoBKivrs, 1192,31 
2 W. W. H. 137.— CAN. 

1225 1. Conveyance of intereid in land 
— Whether evidence of trust admissible.) 
—Smith v. Bicxon (1913), 21 o. W. K. 
521 ; 4 O. W. N. 985 ; 10 D. L. R. 
824.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 
B. (a). 

1237 viii. The 

act of part performance relied on must 
bo unequivocally refo ruble to thongreo- 
ineut alleged. — Tilley v. Clkaky & 
Henderson (1887), 7 NHd. L. R. 
209.— NFLD. 

1237 ix. .) — In order 

to eufon?e speoiflo porromiance of an 
oral contract, whert'by dcccaHcd pro- 
iniRcd to devise land to another in 
eonsIdemUon of the lat ter working f(»r 
dcoeasod until tho latter’s doatli, the 
ttot4^ rtdied on as part performance 
excluding Stat. Frauds must bo un- 
oquivociuly referable to the contract 
asserted. 

Tho toot that a aon loft Ida employ- 
ment & lived & worked on his father’s 
farm for ten years without dran-lng 
wagc.s : — Held : not to point un- 
mL^takably to a ooutraot by tlio fatlior 
to leave hl« properly to tho son, the 
alleged contract, not Iwlng evidenced 
by writing, Avas not enforceable. — He 
Mkston, Meston t». Gray (Sask.), 
[19251 4 I). L. R. 887 ; (1925] 3 

W. W. R. 656.— CAN. 

1237 R. .1 — A mother 

undertook verbally to make a will 


leaving to her son W. two farms in D., 
& thereby Induced W. to convey liis 
farm in B. to A. & to nay A. £200. 
She afterwards mode a will wliich gave 
effect to tills verbal undertaking, but 
subsoquontly revoked It, leaving W. 
merely a life iuterost In the two farms : 
— IJeid : tliero was a sufficient act of 
part perfonnanco by W. to take the 
case out of tho operation of Stat. 
Frauds. — Lowry r. Reid, 11927] N. 
142.— IR. 

1237 xi. .1— Whore 

there was a parol ogroomont between 
pltf. & deft, to the effect that nltf. 
would grant a pcrinaiumt lease to deft, 
in resiieot of a piece of land, & where 
no lease was either execiitod or 
registered, but deft, was put into 
possession & erected structures thereon 
to pltf. *8 knowlcKlge, where It appeared 
that pltf. must have realised deft, would 
not have coustruoted the same unless 
he was assured of tho possession of a 
pennaiient right In tho land, Sc that 
if tho intention of pltf. was not to 
grant such a lease It might reasonably 
be expected that ho would have 
objected to the construction of such 
a building : — Held : In a suit of eject- 
ment by the lessor, that deft, not having 
obtained a lease in conformity with the 
provision of Transfer of I^perty Act, 
8. 107, read ^vlth Registration Act, 
8. 49, can resist ejeotment. only If the 
case can be brought within the range 
of one or other of those principles of 
equity which have been held to apply 
to this country. — A n iff v. Jadu Nath 
MA.TUMDAR (1028), I. L. R. 55 Calo. 
1000.— IND.* 


ixa# XU. .J — 

Ohipuke V . Shandbo, flOSO] 2 D . L. R. 
567.— CAN. 


PART IV. SECT. 4.* 

1258 i. Since Judicature Acts — 
Nenessily for pleading statute.] — In an 
action claimtug damages for conversion 
of goods, if it appears that the title to 
tbi^ goods is based on a contract, deft, 
may urge that such contract Is void 
midor Stat. Frauds, though no such 
defence is pleailcd. It is only where 
the action is botwoon tho parties to 
the contract, wliioh one of them seeks 
to enforce against the other, that deft, 
must plead Stat. Frauds if he wishes 
to avail himself of it. — K ent v. Ellis 
( 1900), 31 S. a R. 110 ; 32 N. S. R. 
349. CAN. 

1258 ii. .] — Tho defence of 

Stat. Frauds cannot be raised, unless 
It has been pleaded. — D ominion Meat 
C o. V. Jameson (1917), 12 Alta. L, R. 
353.- CAN. 

PART V. SECT. 1. 

1274 iv. .] — A good oauso of 

action can be founded on a promise 
made seriously & deliberately & with 
the intention that a lawful obligation 
should be established. — C onuadie v. 
Rounsouw, [1919] App. I). 279. — 
S, AK. 

PART V. SECT. 2. 

1275 xiv. .] — Pltf. *8 goods being 

about to be sold under a distress for 
rent. It was agreed between pltf. & 
deft, that if deft, would go to the 
sale & purchase the goods, pltf. would 
at a future day repay him the pxioe 
& interest, when deft, was to give him 
the ^ods. Deft, went to the sale Sc 
purchased the goods ; but, although 
some months afterwards r>ltf. tender^ 
the amount Sc interest, deft, did not 
deUrcr the goods : — Held : there was 
no contract on which deft, could be 
held liable for damages. — T imhins v. 
SURPLES (1876), 26 C. P. 49.— CAN. 
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1299. Add. Annotation -Held. McDonald v, Nash. 
[1924] A. C. 626. ’ 

1360. Add, Annotatwn : — Retd. Kennedy v, 

Thomassen, [1929] 1 Ch. 426. 

1852. Add, Annotation: — Retd. Crediton Gas Co 
V, Crediton U. C., [1928] Ch. 447, 

1388. Add, Annotations : — Generally^ Retd. Cohen 
I?, Sellar. [1926] 1 K. B. 636 ; Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

1421. Add, Annotation : — Retd. Halliwell v, Ven- 
ables (1930), 99 L. J, K. B. 363. 

1421a. By agent of Joint owner ot chattel to 

co-owner — Part ot proceeds ot sale ot chattel.] 

— Held : sufficient consideration for a promise 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash. — S ctiitees v. 
Lister (1861), 7 H. & N. 1 ; 30 L. J. Ex. 
369 ; 158 E. R. 367. 

1432a. Agreement to grant annuity.] — A mutual 
agreement by several to grant an annuity 
to a third party may be a consideration 
sufficient to support the grant. — B entley 

V, Mackay (1802), 31 Bcav. 143 ; 31 L. J, Ch. 
697 ; 6 L. T. 632 ; 8 Jur. N. S. 8.67 ; 10 

W. R. 593 ; 61 E. R. 1092 ; affd„ 4 Do G. F. 
& J. 279, L. LX. 

1459a. .] — 8 ., a customer of bkpt., a stock- 

broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
Judgment. Ijater, 8 . became similarly in- 
debted to bkpt. in a further sum. On Jan. 15, 
1924, bkpt. assigned botli debts to W. to 
secure £500, <fc covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment t<j S., he, bkpt., wtuid, on 
payment of the debts or any part Div^reof, 
hand the cheque or other form of i)ayTn,jnt 
to W. In Mar. 1024, J,, who acted as 
for both bkpt. & VV. in the matter of tlu! 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with S. for the liquidation of the two debts, 
whereby S. undert/ook to pay the aggi’egato 
amount thereof by iiioiitlily instalments, the 
first instalments being allocated to the pay- 
ment of the later of the two debts & the 


subsequent ones to the payment of the 
judgment debt ; & S. further agreed to 

deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received tlie notes from 8. 
as agent of W., collected the amounts as they 
fell due on the potes & paid part thereof to 
W. & retained tlie bfUance. After payment 
.1. returned the notes to 8. to be cancelled : — 
Held : the forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes. — Re Weiheked, Ex v, 8alaman, 
[1926] Oh. 167 ; 70 8ol. Jo. 324 ; sub nom. 
Re Wetiiered, Ex p. Salaman’s Trustee, 
Trustee v. Banub, 95 L. J. Oh. 127 ; 134 
L..T. 264 ; [1925] B. O. B..265. 

1460. Add, Annotation Consd. Burrell v, Leven 
(1920), 42 T. L. R. 407. 

1462. Add. Annotatioji : — Refd. Hyde v. Tyler 
(1926), 12 T. L. R. 442. 

1475. Add, A nnotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 

1525. Add. A nnotation .’— Hetd, Burrell v. Leven 
(1920), 42 T. L. K. 407. 

1527. Add. Ayuwtations : — Refd. Burrell v. lioven 
(1920), 42 T. L. R. 407 ; Richardson v, 
MoncriefCe (1920), 43 T. I.. R. 32. 

1542. Add. A notation : field, Burrell v, Leven 
(1920), 42 T. L. B. 407. 

1550. Add. Annotation : — Refd. Ilardio h liuno v, 
Chilton, [1928] 2 K. B. 300. 

1578. Add. Annotation Consd. Hyde v. Tyler 
(1920), 42 T. L. R. 442. 

1690. Add. Annotations:- -Refd. Hall v. T. R. (\)rnrs. 
(1920), 135 L. T. 769; Lewis n. Cainmell, 
Laird & Co. (1920), 22 B. W. C, C. 410; 
8mith r. TJnion Castle 8.S. Co. (1031), 24 
B. W. C. O. 71. 

1630. Add, Annotation Consd. Rose & Prank 
Co. V. Crompton, [1923] 2 K. B, 201. 

1641. Add. Annolalion :■■■ Consd. Brandt v. Liver- 
pool, Brazil ik, River Rlafe Steam Navigation 
Co„ [1924] 1 K. B. 575. 

1659. For “ (1549)'’ reed “ (1850).” 


PART V. SECT. 3, SUB-SECT. 2.- -A. 

id. rromise to allow offer of option 
to promisor.] — A promise to allow a 
third party to offer the promisor an 
option on sharris does not constitute 
a valuable consideration. — O tbbon r. 
MoVkiuii (No. 1), [19221 1 W. W. K. 
151.- CAN. 

PART V. SECT. 3, SUB-SECT. 2.— 
B. (a). 

•f. Abandonment of claim.) — Wliere 
any question arising; between the parti c.s 
on a previous verbal agreement had 
been compromiHed, & the compromise 
embodied in a written asrreement ; 
Held : sufficient consideration for the 
oompromiso was an abandonment of 
a claim by each party. — Bilodeau v. 
McLean, [1924J 3 D. L. R. 419; 2 
W. W. R. 631 ; 34 Man. L. R. 239.— 
CAN. 

PART V. SECT. 8, SUB-SECT. 3.— A. 

1445 ill. .] — Mobjsrlt v. Baines 

Sc Shortis (1857), 15 U. C. R. 25. — 

CAN. 

PART V. SECT. 8, SUB-SECT. 3.— 
B. (a). 

1453 iii. .] — Where a creditor 

grants an extension of time for pay- 
ment of a past due debt Sc at the same 


time oljtains from debtor security for 
the debt, the proper infenuice to be 
drawn, in the aiwence of evidence to 
the contrary, is that the ©xtouslon was 
trraiit^xl as a result of the crcdil-or's 
olitoining the soonrity. — O’BniEN v. 
Stebmins & Mullen, [19271 3 J). L. K. 
274 ; [19271 2 W. W. R. 170; 21 

Bosk. L. K. 478.— CAN. 


PART V. SECT. 3. SUB-SECT. 4.- A. 

1670 i. JHnmniinuance of action.]— 
T. a member of a polrs.* partnerHliip, 
borrowcMl money on the creilit of the 
partnership, without the knowledge or 
consent of the rrmafnlni? partner, W. 
A flemiiud having been made by the 
lender aKolnst br>th partners for repay- 
ment of the amount of the loan, a 
compromise was arranfred between the 
lender & W, of the claim ajfolnbt the 
latter. Subsequently tbe lender took 
action at?aln8t W. to recover the baJanw 
of the loan on the tarround that the corn- 
promiso arranged was without con- 
sideration & he was not bound thereby : 
— Urid. : W. entered Into the <5om- 
promlse in the honest belief that lie 
nad e good defence to tbo claim, 
this fact was sufflcdeiit to constltnte 
a valid consideration for the com- 
promise. — O'CJONNOR V. WaLDKQRAVB, 
1X9281 N. Z. L. R. 480.—N.Z. 
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PART V. SECT. 3, SUB-SECT. 4. B. 

1581 ii. - -.) - The abandonmerjt of 

a bond fide claini of right Is a t;onHldotu- 
llon H\dllch>nt to miiqmrt a nrotrdsc*: h.v 
t,h(i othfi party, cw n f hough l.lu; (daliri 
was In Irutli unfouiMhvl.-^ 
r. f)KrwjnT.!.Kit, [Ui:mm I W. W. H. 
79 ; 1 i). L. ll. SS« ; 21 H. L. K. 202.— 
CAN. 

PART V. SECT. 4. 

a i. ,1 - IriQdoqualo con- 

sideration alone Is not sufllcfent to 
justify sotting asjdo a, wdtlcinont, the 
inHdrrpjHfjy not hoing so gross as to 
prove fraud or inipositiorj,— GrssiNfi 
»j, Eato.v (T.) (Jo. (191 n, 20 O. W. R. 
324 ; 3 O. W. N. 219 ; 25 O. L. ii. 50. 
-CAN. 

1653 I. Whether conMderfdion ode- 
7Matc.l--<irtKENHAM V. Watt (1800), 
25 U. C. R. 30.5.— CAN. 

PART V. SECT. 5. 

Kk. Third party to be allowed to 
offer oplv/n.y - 'M. gave (t. un option on 
shares owned [)y M. In a co. ; the 
corisldoralion cxpn,*BHed In the option 
wuH U.’s agreement “ to make a similar 
proposition *'to anothershareboUlcr : — 
HrM : the alleged consideration was in 
effect a mere promise by G. to lot such 
other sharoholder give him an option 
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1662. Add* Annotation : — ^Refd. The Lord Strath- 
cona, [1925] P. 143. 

1701. Add. Annotation : — Refd. Re Wethered, 
Ex 7 >. Salaman, [1920] Ch. 107. 

1740a. .] — ^Promise by a father to his 

son-in*law after the marriage raises a con- 
sideration. — Mabsh V* Kavenford (1687), 
Cro. Eliz. 60 ; 78 E. R. 319 ; avb YU>m. 
Marsh & Rainsford’s Case, 2 Leon. 111. 

Anrwtationa : — Consd. Townsend r. Hunt (1C35). Cro. Car. 

408. Befd. ItigKH V. BulUnsrham (iriflO). Cro. Eliz. 7ir> ; 

A.-O. V. Iloyal Collcero of Physicians (1861), 30 L. J. Ch. 

767. 

1780. Add, Annotation : — Refd. llawkesworth i?. 
Turner (1930), 40 T. L. R. 389. 

1817 Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes u..Hughes (1928), 139 L. T. 410. 

1822a. .] — R. V. Lopen (Inhabitants) 

(1788), 2 Term Rep. 577 ; 100 E. R. 310. 

1828a. .] — Garbrey v. Brown (1688), 

Gouldsb. 94 ; 76 B. R. 1018 ; attb nom* 
Browne v. Oarborough, Cro. Eliz. 03. 

1837. Add. Annotation Held, Cohen v. Sellar, 
[1920] 1 K. B. 630. 

1838. Add. Annotation: — Refd. Cohen v. Sellar, 
[1920] 1 K. B. 630. 


1839. Add. Annotation : — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 

1871. Add. Annotations : — ^Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers. [1020] 2 K. B. 450; 
Houghton V. Nothard, Lowe & Wills, [1027 
1 K. B. 240. 

1876. Add. Annotaiion : — Refd. Home & Colonia 
Insce. V. London Guarantee & Accident Co. 
(1928), 46 T. L. R. 134. 

1877. Add. Annotation : — Consd. Rowland v. 
Divall, [1923] 2 K. B. 600. 

1878. Add. Annotation : — Consd. Rowland v. 
DivaU, [1923] 2 K. B. 500. 

1887a. Citations :~\\92S] 2 Ch. 452 ; 92 

L. J. K. B. 944 ; 129 L. T. 024 ; 07 Sol. Jo, 
060. 

1888. Add. Annotation: — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1906. Add. Annotations : — Consd. Chillingworth v. 
Esche, [1923] 1 Ch. 570. Refd. Monnickeii- 
dam V. Leanao (1923), 39 T. L. R. 446 ; 
Bernard v. Williams ( 1928), 139 L. T. 22. 

1914a. S. P. Anon (1638), Bro. N. C. 10 ; 73 
B. R. 853. 

1919. Add. Annotation : — Refd. licver Bros., Ijtd. 
r. Bell (1930), 47 T. L. R. 47. 


Part VI. — Void and Illegal Contracts. 


1988. Add. Annotations : — As to (1) Refd. L. v. L., 
[1931] P. 03. Generally f Refd. Sorrell v. 
Smith, [1926] A, C. 700. 

1940. Add. Annotation : — Consd. Foster v. Driscoll, 
Lindsey v. AttOold, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

1961. Add. Annotation : — Refd. Cohen v. Roche 
(1920), 96 L. J. K. B. 945. 

1967. Add. Annotation : — Refd. Dominion Press 
V. Customs & Excise Minister, [1928] A. O. 
340. 


1971. Add. Annotation : — Refd. James v. Britisl 
General Insce., [1927] 2 K. B. 311. 

1973. Add. Annniaiions : — As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T. L. R. 80. As to (3) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

1977. Add. Annotation : — As to (2) Refd. Foster v. 
Driscoll, Liudsay v. Attlield, Lindsiiy v. 
Driscoll, [1929] 1 K. B. 470. 

1981, Add. Annotations: — As to (1) Consd. Jamof; 


similar to that irivon by M., & 8uch | 
promiHO (lid not uonniitut^ u valualde 
ooiiNiduration. — G iuson v. MrViiinii 
(No. 1), I11)‘22J1 VV. W. R. 151.-— CAN. | 

PART V. SECT. 6, SUB-SECT. 2.— A. 

1689 I. l*romise to perform exist inn 
affr€emcnt.]~-Pllt. ORTrcxHl to build a 
houHo for (k'ft. tor $U,4(!4. When th« 
hoiiNO was uoarly liniMhod a tire took 
place in it, doiiitc coiisidernblo damage. 
l)eft. had inHuriMi tho buildiiiK & 
received $2,150 fi'oin the iiiHiiivrH. 
Pltfs. ellt^ok'd no InNuninco. AfU?r 
tho tire, di^ft. aaki^d pltfH. to go on 
with & oompleti^ the work, & gave 
them to undcr8tand that she would 
pay over the $2,150 to tjjeni ; — HeJd : 
pltfs. were boiiud to (JonipleU? the work, 

& tho promlHc, if t here wuh oni\ t o pay 
for the work which It wa« their duty 
to do, was not binding for want 
of oonBldemtioD. — S mith r. Dawson 
(1923), 53 O. L. K. «15. -CAN. 

PART V. SECT. 12, SUB-SECT. 1. 

1867 i. K on-performancx of comii- 
tion.] — A condition in a Hpeoiul 
timber licence under Land Act (ll. C.), 
1908. that no Chinese or Japanese 
should be employed In connection 
therewith is a part of the consideration, 
& tho observance thereof is a con- 
dition precedent to the renewal of the 
licence. — A.-G. roR British Columria 
r. Brooks, Bidi.akg & Co., (19221 3 
W. W. H. 9 ; 63 S. C. 11. 4Ce.--CAN. 


el. Correspomlenec course in law — 
Not a qwilifwtUion for practice ..] — A. 
signed a contract to receive a corre- 
spondence course in law. In Canada 
t his is not suffioiont to qualify a pc'pson 
to practice in the law. In an action 
for the fees eigreed to be paid : — Held : 
this insuilloioncy did not ainoiinl to a 
failure of consideitition. — Kuj.k v. 
Bradnkr, (1923J 4 D. L. U. 81. — 
CAN. 

•m. Alteration to building — He- 
moved under bye-law .] — An alteration 
made to a building proved to be In 
violation of a byo-law & had to be 
removed . The owmer set up a di'ionce to 
an action for payment forsuch alteration 
that tliei'C had been a failuiv of con- 
sideration ; — Held : the owner w^as 
boimd to nay. — Orpheum Theatrical 
Co. V . VULCAN Engineering Con- 
struction Co., I1923J 3 D. L. 11. 52. — 
CAN. 

PART V. SECT. 12, SUB-SECT. 2. 

Option-contract — Non-completion.] 
— Gouuiino V. Rabinovitch, [1927] 
3 D. L. II. 820; 60 O. L. R. 607.— CAN. 

PART V. SECT. 12. SUB-SECT. 3.— A. 

1888 ii. .] — BUTTERTIELD 

V. Cormack & Mackir (1913), 25 
\V. L. R. 457 ; 13 D. L. R. 817; 7 
Alta. L, R. 26.— CAN. 

PART VI. SECT. 2. 

O i. 8. P. K ANWAR Bhan-Sukha 
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Nand V. Gaxpat Hat-Ram .Iiwan 
(1926), 1. L. R. 7 Lah. 442.— IND. 

PART VI. SECT, 3. 

1950 iv. .] — A.-G. FOR 

British Columhia v. Brooks, Bidlake 
& Co., (1922) 3 \V. W. U. 9 ; 63 S. C. R. 
466 : 66 D. L. R. 475.— CAN. 

PART VI. SECT. 4, SUB-SECT, 1.— A. 

St. Manufacture of gotxts with false 
description.] — INtf. co. ’« salesmar 
purported to enter into conti*acts for 
the b«le to deft, of quantit ies of “ A1 
British ” motor tyres & lubes. The 
goods would lu' iuaiiufaetuix‘d in Mel- 
Imurne, but each contriu-t ntipTilatec 
that the words ** English Manufacture ’ 
should be branded upon them, & deft, 
intended to sell the goods, ndying upot 
the brand to imply that they had beei 
manufactured in England : — Held : a! 
common law the proposed bniml woulc 
bo a fraud on tho puldic, & the maxiic 
ex turpi causa non oritur actio applied. — 
Barnet Glass Rubber C^.. Ltd. v, 
McDonald, [1922] N Z. L. R. 7G7; 
Gaz. L R. 213.— N.Z. 

PART VI. SECT. 4, SUB-SECT. 2.— A. 

1977 iv. .] — A contract will not 

be de<?larcd unenforceable as being 
against puldic policy, unlcBS it beJungs 
to a class of contracts that the law 
recognises as being within that cate- 
j gory. The ct. cannot invent a uev 
I head of public policy. — Wadgkry « 
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V, British General Insce., [1927] 2 K. B. 3U. 
As to (2) Refd. Be Pitts, Cox v. Kilsby, 
[1931] 1 Ch. 646. 

1084. Add, Annotations : — Refd. Bnrrell r. I^ven 
(1926), 42 T. L. R. 407 ; Richardson r. 
Moncriefife (1920), 43 T. L, R. 32. 

1986. Add. Annotation : — Refd. Employers’ 

liabUitv Assce, v, Sedgwick Collins (1920), 
95 L. J:K. B. 1015. 


1992. Add. Annotations : — As to (3) Refd. English 
Hop Growers v. Dering, [1928] 2 K. B. 174. 
As to (4) Refd. Papadoi^oiilos v. Pajjadopoulos 
(1929), 46 T. L. R. 44. 

2011a. Knighthood.] — If a contract which is 

Ulegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto, if one of 
the parties to the contract has been defrauded, 
no action for dam.-iges can be maintained by 
the party defraudt^d. ev(‘n though the con 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to 1*. tliat he or tlie charity wtis 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to tlo funds of the charity, & under- 
took that t])C‘ ; itle would be cr)nfcrred if the 
donation was riade. P., relying upon th<»se 
representations A: in the belief that tlie 
secretary was authorised by the charity ^ to 
give the undertaking, made a large donation 
to the funds of the charity. As P. did not 
receive the knighthood he brought an action 
against the (diarity A its secretary to recover 
back tbe money he bad paid as money had & 
received or as damages for deceit or breach 
of contract : — Held : a contract for the pur- 
chase of a title, however the Ti\one v ir- to be 
expen<led, is an improper & illegal ci ntract, 
as being against vmblio policy, & as F. * new 
that he was entering into an improper A 
illegal contract ht‘ could not recover back the 
money he had psid from the cliarity as money 
had received, nor recover damages from the 
charity or its secretary, nor r.laiui to repudiate 
the contract as being slill executory A recover 
back the money jjaid. -P/mikinson v. Col- 
LEOR OF Ambulance, TjTD. A 11a.hkison, 
11925] 2 K. B. 1 ; 93 L. .f, K. B. 1066 ; 133 
L. T. 135 ; 40 T. D. R. 8«6 ; 09 Sol. Jo. 107. 


(h) Agreements Relating to Bankruptcy (Vol. XII., 
p. 248). 

To the existing cross-references add as 
follows ; — 

Agreement for withdrawal of petition.] — 

See Bankhuptcy, No. 1306a, ante. 

Agreement for Improper distribution of 
estate.] — See Bankruptcy, No. 4306a, ante. 

Agreements not to oppose discharge.] — 
See Bankruptcy, Vol. IV., pp. 640, 647. 

Agreements for payment of debts barred by 
discharge.] — See Bankruptcy, Vol. IV., 
pp. 689-692. 

Agreements for procuring assent of creditors 
to composition deeds.]— 6’ecj Bankruptcy, 
Vol. V., pp. 1120, 1139-1146. 

2028. Add. Annotation : — Refd. Be lianyon, Lan- 
yon V. Ijanyoti, [1927] 2 Ch. 261. 

2084a. Marine Insurance — Not expressed in 

sea policy.) — No contract for sea insurance 
is valid unlesH it i.s cxpi'essed in a sea policy. 
The contract in this ctise was a contract for 
Boa insurance A, not being expressed in a 
policy, was imenfoivtuible. 

’I'he expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (Lord 
Sl'^MNRR) — NAaOREMULL 3'RITON INSUR- 

ANUi? Co., I/PD. (1924 ), 41 T. L. U. 168. P. C. 

2089. Add. Cilation : — 15 Asp. M. Ti. 0. 566. 

Add. Annolnfion : DIstd. Pinnock v. IjOwIs 

A Peat, (1923] I K. B. 690. 

2089a. Agreement for recovery of betting debt.] — 
Pltf. carried on business as the “ Turf 
Register,” which in a prospectus issued by 
Idm was called a ” society ” ; but lie was the 
sole proprietor of the buHiness, though he 
described himself in the prospectus as 
secretary. In consideiation. of a subscrip- 
tion, A of a commission on the amounts 
rtM^overed, he uudei'took to collect fc>r the 
subscribers betting debts which, under the 
provisions of the (iaining Acts, were not 
recoverable. It wa,s .agreed between liirn A 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
A conduct of legal or other proceedings, the 


Fall (Sask.), [192(5] 4 I). L. U. 333 ; 
[11)26] 2 W. W. 11. 6.57.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2.-- 
B. (I) iii. 

8Z. Assignment of money due under 
7nftU‘Co?ttracl.]—'A Iji'o- 

liibitX3(l the assignment of immeys due 
tiioreuudcp without the consent of the 
Postinastcr-Geiioral :■ — IJcld : such an 
assigmmoDt was not void as contrary 
to public policy, on the analogy of 
assignments of salaries of public 
servants. — U opdek & Tollky, Ltd. 
V. CoBNi::s, 11923J N- Z. L. B. 870. — 
N.Z. 

PART VI. SECT. 4, SUB-SECT. 2. - 
B. (g). 

sa. ICmsion of revenue laws — False 
invoirc—Claim by vendor particeps 
crirnini^.] — Where merchanty residing 
in the United States sold goods to deft.. 
& combined with Idin In furulsliing 
false invoices to evade tbe revenue laws 
of this Province in respe<;t of the 
amount of duties to be paid on the 
importation of euch goods : 

ultfs. could not recover their value 
from deft, in this country. ‘“Mullen e. 
Kerr (1841), 6 Q. S. 171.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (t). 

2086 iii. - . 1 — I>cft. employed 

pit/., a land agont & member of a 
inunicipu] council, to hcU his land to the 
Closer iScttJemciit Hoard under Dis- 
charged Soldiers .Settlement Acte. 
Pitf. ynbmit.ted the laud to tbo Hoard, 
but Isdoro tho sale be had resigned 
blH poriltlou on the council. Under 
tho above Acte nltf., an a mcinher of 
tile council, could bo called upon to 
advise tbo Hoard tn connection with 
purchafio of land within tho muni- 
cipality. In an action by pltf. to 
recover from deft, commission on the 
Bale '.—-Held : tho private iiitereyt of 
pltf. under his agreement wdth deft, 
had a tendency to Interfere with the 
proper discharge by pltf. of his pujdic 
duty, A tho ogroomont was illegal & 
void 08 being against public policy.— 
Wood v. Little, [19221 V. L. K. 1} ; 
29 C. L. It. 564; 27 Argus L. It. 
400.— AUS. 

2086 iv .1 — //cW.-acontracI 

by which pHf. was to use 
influence with members of tho Uovt, 
for cbtatnlng contracte in return for 
a commission was contrary to public 
policy & void.— CA^-ftARRis V. 

uANADiAN General Electric Co, 


1920), 48 O. L. K. 231 ; 55 D, L. It. 
00 ; 19 O. W. N. 591.— CAN. 

2086 V. .] —Where a con tract 

p pay u commission on tho sale of 
Froperty to a provincial Uovt. is entorod 
nto oil tho underHt^iridJng that tho 
Lgeiit Ih u porsoii having iiiUuoiioe with 
,ho empIoyocH of the Govt. & that ho 
vlll oxcroise such irifluencsi to bring 
kbout the sale : — Held : the contract 
s illegal.— MacMillan v. Mooney, 
1924] 4 1). L. H. 762 ; 3 W. W. 11. 
,58.— CAN. 

sb. Ayrccrnenl beiween soldier dt 
vneUfT of laiid to HoUlier Heillenicnt 
^foard for payment to ventbjr by soldier 
d addUumal sum.]— Held: not un- 
‘iiforoeablo as being against public 
»ollcy.— VV adokry V. Fall 
19261 4 D. Ij. it. 333 ; [1926J 2 W. W. 


• 0 . Agreement to offer prayers ff/r the 
success of iUii/fdUm.l — An ogreemont, 
whereby one party cousonte to re- 
munerate another for the latter to olTcr 
prayers to Uocl for the success of litiga- 
tion in which the former Is engaged, is 
nut contrary to public policy. — Bala- 

HUNDAKA MUDALIAR V. MAHAMBD 

OOSMAN Saheb (1929), I. L. It. 53 
Mad. 29.-~IND. 
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net profltd accruing directly or indirectly was 
to be equally divided between claimant & the | 
eociety. Pltf, brought an action to recover | 
the amount of debts alleged to have been 
wrongfully collected by deft, in breach of j 
the agreement : — Held : the agreement was 
illegal &> void, being contrary to pubilc policy, j 
& pltf. could not recover. — Ford v . Radford 
(1920), 36 T. L. R. 668 ; 64 Sol. Jo. 571. 

2089b. Agreement In breach of trade usage.] — The 
fact that the rules of the London Metal 
Exchange prohibit a clerk to a member from 
participating in dealings on the Exchange as 
a principal does not make the contracts void 
as being against public policy. — RARNErrr v. 
Sanker (1925), 41 T. L. K. 600 ; 69 Sol. Jo. 
824. 

2102a. .] — Guiborn v . Fellows (1717), 2 

Eq. Cas. Abr. 100 ; 6 Vin. Abr. 408, pi. 20 ; 
22 E. 11. 136, L. C. 

2112. Add. Annotation : — Consd. Parkinson v. 
Ck>llege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2114. Add. Anjwtution : — Refd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. II. 607. 

2118. Add. Annotation : — Consd. Hardie & Lane, 
V. Chilton, [1928] 2 K. B. 306. 

2122. Add. Annotation : — to (2) Apld. Foster v. 
Driscoll, Lindsay v. Attiield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. ‘ 

2158. A dd. A nnotaiion : — Apld . Mansfield v. Robin- 
son. [1928] 2 K. B, 353. 

2166. Add. Annotation : — Consd. Fosters. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1029] 1 K. B. 470. 

2190a. Inference of new promise after 

divorce.] — Pltf., who at the time was a 
married woman, accepit^d deft.’s proposal of 
marriage, .provided that she obtained a 
divorce. Pltf. did obtain a divorce, & deft. 


then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 
deft, married another woman. In an action 
for bi'each of promise of marriage deft, 
pleaded that the contract was void in law 
as being contrary to public policy Held ; 
although the original promise was void yet a 
new promise, after pltf.' had become a free 
woman, could be inferred from the giving 
of the ring & the an'angement of the date of 
the wedding, & pltf. was entitled to recover. — 
Skipp V. Kelly (1926), 42 T. L. R. 258, P. C. 

2199. Add. Annotation : — Dlstd. Foster v. Driscoll, 
Lindsay v. Attflold, Lindsay v. Driscoll, [1929] 
1. K. B. 470. 

2214. Add. Annotation : — ^Refd. Anderson v. 
Daniel (1924), 130 L. T. 418. 

2215. Add. Annotation : — Apld. Anderson «, 
Daniel, [1924] 1 K. B. 138. 

2217. Add. Ayinotation : — Refd. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

SuB-SECJT. 2 . — ^Particular Contracts rendered 
Void or Illegal by Statute (Vol. XII., 
p. 272). 

Add the following cross-reference : — 

Sale by other than imperial weights & 
measures.]— Weights & Measures. 

2226. Add Citation See, [1906] 1 Ch. 747. n. 
Add. Annotation : — Apld. Anderson v. 
Daniel, [1024] 1 K. B. 138. 

2227. Add. Annotation : — Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2228. Add. Annotations: — Apld. Anderson v. 
Daniel (1923), 93 I.. J. K. B. 97 ; Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

2229. Add. Annotation : — Consd. Anderson v, 
Daniel, [1924] 1 K. B. 138. 

2231. Add. Annotation .•—-Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 


PART VI. SECT. 4, SUB-SECT. 4.-— 
B. (a). 

2091 viii, .1 — Hknky v. Dickie 

(18JMJ), 27 O. R. 410. CAN. 

2091 be. a dcoil was 

an lliosrnl consIcJcmtlon «s boiuj: the 
outcome of a bargain to Htillc a proseou- 
tluii against B. for an liidictablo otTcnco, 

& was void. The oITeuce for wldch B. 
was liable to prosecution was in the 
naturii of larceny, woe an indietable 
ofl'enoe of a public nature. — < jOLds- 
BKOPOH, Moht & Co., Ltd. v . HmcK 
(1920). *29 W. A. L. H. 37.- AUS. 

2091 X. .1 — Held : an aKreomoift 

the consideration of which was the 
compounding of a compoundable 
offence was not forbUiilon by law & 
wan valid ; (2) an agreetiient to com- 
pound a non -compoundable oflouoe 
18 void In law. — Ahmed Hassan v. 
Hass AN MAnoMEi* Malkk (1928), 

1. L. R. 52 Bom. 69.3.— IND. 

2091x1. .1— Pltf. i>aid deft. 1100 | 

Sc made In deft.’s favoiu' a chattel j 
xutge. for $400 in order to stifle a 
proHwution for a public offence :■ — 
Held : pltf. was outitied to a judgment 
setting atdde the chattel mlge. ; for 
pltf., upon the evidence, was not in 
pari delicto with deft.— S'rKlNBEliO r. 
OuHEN, [19301 2 D. L. R. 916; C4 
O. L. R. 545.— CAN. 

td. Compromise siirned in hope of 
avoiding prosecution — A’o promise not 
to prosecute .] — DiKim v, Shavchook 
(Alta.), H929J 2 D. L. R. 232.— CAN. 

PART VI. SECT. 4 . SUB-SEOT. 4 .— | 
2096 I. «}— Aountraotianot 1 


vitiated beoaiiso it was induced by a 
threat of criminal prooeeilings, for 
which there was Buflioleiit ground, 
provided there is no agreement to 
Htlflo the prosecution. — Bow r. 
Pfeiffer & Gilbert, 11924 J 3 D. L. R. 
854 ; 2 W. W. R. 1149.— CAN. 

2098 iv. .J— 1>. was 

lu the employ of pltfs. & was charged 
vsith criminal breach of trust iu respect 
of a ohe<iiio for R8.30,000 which he 
cashed for pltfs. D. paid pltfs. 
R.s.15,000. & I). & his l^rother R. 
executed a mtge. in favour of pltfs. 
with a view to '^thdrnwal of the prose- 
cution, Pltfs. put In a petition stating 
the faet.s, & the prosecution was 
dropped : — Held : the agreement was 
not against public policy. — Dwijkndra 
Nath Mullick v. Gopiram Gobin- 
DARAM (1925), I. L. R. 63 Oalc. 61.— 
IND. 


PART VI. SECT. 4 , SUB-SECT. 5.— G. 

2190 i. Prornisee married — Promise 
to marry conditioned on divorce .] — 
Where a promlHC of marriage was made 
after the hearing of a petition for 
divorce, but before the passage of the 
bill of divorce: — Held: any promise 
of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against nubile policy. Sc no 
action could be maintained ther(‘on. — 
(Japlitkld r. Arnoij) (No. 1), 11925] 
1 D. L R. 295; 11925] 1 W. W. R. 
CC4 : 34 B. O. R. 404.— CAN. 


PART VI. SECT. 4, SUB-SECT. 5.— H. 
•I. Affreement for support of advd- 

16 


terine bastard. ] — Held : a contract 
by a third party to pay the mother 
for the support of a ohild alleged by 
her to be tlio result of adultery with 
him while she was living with her hus- 
band is against public policy, void 
& unenforceable. — K liko v. Bacyzhki 
(1922), 51 O. L. R. 225.— CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

2200 ill. .} — If a person con- 
tracting to operate a boiler Sc engine 
has not a oertificate or permit under 
Boilers Act, H. S. A.. 1922 (c. 191), 
aiitiiorising him to operate that par- 
ticular kind of boiler Sc engine, the 
contract is prohibiUd by the Act, & 
is unenforceable, Sc such person ia 
not oiititied to recover on a quantum 
meruit . — Milne r. I’kterwon, [1925] 
1 D. L. R. 271 ; [1924] 3 W. W. H. 
957.— CAN. 

2200 iv. .] — Where the legis- 
lature has prohibited the making of a 
contract, & has expressly provided, or, 
having regard to the language In which 
the Act is couched, has mauifested its 
intention, that the contraot should be 
void for all purposes, such contract Is 
utterly null & void. — Mubshipabad 
(Nawab) r. Bilas Roy Choudhdei 
(1928), 1. L. R. 56 Calc. 252.— IND. 


2218 i. Artian arising mt of illegal 
contract — Recovery of money paid .] — 
Money paid under an illegal contraot 
cannot be recovered hack. — M erkel e. 
McKendry, [1926] 2 D. L. R. 995; 
[1926] 2 W. W. R. 7 ; 86 Man. L. R. 
506.— -CAN. 
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2282» A.dA, Ajnrwtaiions : — Ooiisd* Anderson v. 
Daniel, [1024] 1 K. B. 138. Apld. JJc 
National Benefit Assurance Oo., [1931] 1 Oli. 

40. 

2288. Add* Annotation : — Refd. Rc National Bene- 
fit Assurance Co., [1931] 1 Ch. 40. 

!^86. Add, Annotation : — Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add* Annotation : — Consd. Garrard v, Janies. 
[1926] Ch. 616. 

2245. Add, Antwiaiiott ; — ^Apld. Poster v, Driscoll, 
Ldndsay V. Attfield, Lindsay v, Driscoll. [1929] 
1 K. B. 470. 

2248a. .]~-Pltf. cannot recover for goods sold 

which ho knows are to be applied to an illegal 

^ 31^, though he bo not active himself 
eir being so applied T & be no sharer in 
the advantage to be derived thf’irofrom. — 
Hutton v. Wey (1827), 5 L. J. O. S. K. B. 
220 . 

2251. Add, Annotation : — Refd. Poster v. Driscoll, 
Lindsay v. Attlield, Lindsay v, Driscoll, 
[1929] 1 K. B. 470. 

2285. Add, Annotati m : — Folld. Parkinson v. Col- 
lege of Amhuiance & Harrison (1924), 40 
T. L. R. 886. 

2288. Add, Annotations : — Consd. Foster v, Driscoll, 
Lindsay v. Att/leld, Lindsay r. Driscoll. 
[1929] 1 K. B. 470. Refd. Rc National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

2292a. .] — Nagoremull v. Triton Insur- 

ance Co., Ltd., No. 2084a, ante. 


2310a. J — Where goods beoonae forfeited in 

consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or coimive at it, he shall not 
recover, although the act of fraud or the 
neglect was • committ.ed by, or was charge- 
able upon, the buyers.^-^^TUDDY v, Sanders 
(1820), 5 B. & 0. 628 ; 8 Dow. & lly. K. B. 
403 ; 4 L. J. O. S. K. B. 290 ; 108 E. H. 
234. 

Jnnoto/ioa . -Refd. JohuHon v. KirkaUly (1840), 4 Jur. 088. 

2317. Add. Annoiatioyxs : — As to (2) Refd. Cantiare 
San Uocco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. 0. 220 ; Bowling 
V. Cox, [1920] A. O. 751. 

2325. Add. Annotation - -Refd. Parkinson t>. Col- 
lege of Ambulance ic Harrison (1924), 40 
T. L. B. 880. 

2329a. Contract contrary to public policy.] — 

Parkinhon u. College of Ambuia.nck, I/fd. 
& Harrison, No. 2011a, ante, 

2333. Add, Annotations ; - Apld. Re National Beno- 
lit AsHurance Co., {1931] 1 Ch. 46. Refd. 
Aiidorsoii r. Daniel (1923), 03 L. J. K. B. 97. 

2337. For the crosH-rel’ercnco following this case, 
“ Whether parties In pari delicto.] — See 
Nos. 2350, 2363, post,'* road “ Whether 
parties in pari ddUiOt see Nos. 2353-2303, 
post,"' 


PART VI. SECT. 7, SUB-SECT. 1. 

s i. .] — In an action upon 

the covenants for payment contained 
In two mtgea. iiuide by deft. In favour 
of pltf. (?.. it was found ujunj the 
evldenoo that the real consideration 
for the advaucos made by C. In resptjct 
of which the inttrea. were X)rofessedly 
made was deft.’s participation in a 
scheme wliich involved tho defraud! nv: 
of the Govt, of Canada in tho matter 
of sales tax or income tux, be tlie 
of intoxicating liquor Into 
the United .States ; — Held : to estab- 
lish the illegrality of an a»srrecment It is 
not ncx'easafy that the illegality should 
bo on inteiirral part of it ; it is enough 
If one of the parties contemplated an 
illegal act or transaction, & that Ibe 
other party was aware of it. — H ahwood 
& Cooper v. Wilkinson, 11929] 4 
D. L. R. 734 ; 64 O. L. R. .392 ; revsd., 
[l«30j 2 D. L. R. 199 ; 64 O. L. R. 
658,— CAN. 

0 , Rettsd. suh nom. Dominion Fmrc 
Insurance Co. v. Nakata, 62 S. O, R. 
294 ; 26 D. L. R. 722. 

PART VI. SECT. 7, SUB-SECT. 2. 

2250 i. Oooda supplied for illr.Qal 
purpose — To knowledoe of vendor — 
Sviugoling.] — An action brought by a 
brewery co. against the owners of a 
dock on the Ontario side of the D. 
river to restrain dufts. from shipping 
from their dock beer other than that 
browed by pltXs. in violation of a con- 
tract between the parties was dismissed 
upon the ground that the ct. should 
not entertain it. It is common know- 
ledge that for several years there has 
existed In Ontarto an ludust/ry known 
as the “ liquor export business or 

rum-running,'* consisting In tho 
exportation of intoxicating liquors to 
the United States by smuggling Sl in 
contravention of toe laws of that 
country. The ct. is bound to take 
Judicial notioe of that which is oom- 


mcol.v Vr puhlicly known. Viewing 
tho cvidot.^'c I»cfore the ct. in tho light 
of that kn:*'> bulge it clearly indicaUtd 
that pdfs, wore 'lot only tho JosHeu's 
of a dock & wurc'.J Hise that wore being 
used by them for ; iiin-riirining " j>ur- 
poHcs, but wore Jic employers or 
al.icttors of one of thc» gang or Hniugglors 
that hifestod the D. river frontier. — 
WAf.KKUVII.LE BkKWINU CO. V. MaY- 
UA.M), (19281 4 D. L. H. .500; 03 

O. h. n. 5; revsd., [1929] 2 1). L, R. 
945 ; 63 O. L. R. 573.— CAN. 

2253 i. - — Sale of intnxi- 

caiin{i liquor for wsc in place where 
Temperance Act in force.} — Price not 
recovembh!. — Furi/jno v. Rubskll 
(1885), 24 N. IL R. 478.— CAN. 

2253 ii. .1 — .Smith v. 

Be.nton (1890), 20 O. II. 344.— CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 

sg. Leiling premises /or storage of 
goods to be smuggled to foreign country.] 

WEJiJTOATK V. Haukib, 119291 4 

D. L. R. 643 ; 6i O L. R. 358.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— B. 

2288 ii. .1 — Turner & Jones 

V. Curran (1891), 2 B. C. R. 61.— CAN. 

2288 V. ^'(ile of larul for ini- 

nwrut jiurjjifse,}- itOHE v. Donaldbon, 
U<).SK r. Bribcof., Rose r. Yati>!, 
11931 1 3 W. \V. H. 480.--CAN. 

■m. Imposing terms on defendant — At 
what stage of proceedinos.] — Wldlc 
equitable U;miH may be in>posr.'.d on 
deft. Mocking ndict from a contm<it on 
the ground of Illegality, they can bo 
given only when asked for on the dis- 
missal of tlie action to enforce the 
contract ; they cannot be enforced as 
a cause of action, or allowed when first 
asked for on appeal fiHitn such dis- 
missal. — DKMCHB.NKO V. I? BHIKE, f I926J 
2 D. L. R. 1099 ; fl926J 2 W. W. R. 
221 ; 20 Sask. L. R. 492.— CAN. 


PART VI. SECT. 9. SUB-SECT. 1.— 

c.. ( 6 ). 

2318 iii. ,]-—lIe.ld : while money 

E aid for an Illegal nurpose might huvo 
ooii rooovoitul before the elTootJng of 
tho illogaJ purpose, it cannot bu 
rocovered after. — J jawson o. Farley, 
11921) 1 D. ].. R. 279; 1 W. W. R. 
243 ; ]H S.'iHk. li. R. 48. — CAN. 

2318 iv. .p — Held: whoro an 

oxeoulory junitroot Is made for illegal 
sale f>f goods & tho oontniot bus not 
boon carried out but remains toLdly 
unperformed, it is open to u party to 
repudiate tho llhigal eon tract ik. on 
avoidanee to re-ruivor any nmnoyM 
deposited. — R iiujce Dbvraj & Co. v. 
Mauno Lyun Wiirin (1924), I. L. R. 
2 iian. 414.— IN D. 

•p. I ‘leading.] — Where a suit, 
brought on a coiituict for illegal sale 
of gooiJB, was framed for eiLforc<juient 
of tile contract & ind for damages for 
brenoh : — Held: a deei’oo for repay- 
ment of the money paid could not bo 
IjoKsed, nrdf'SH the plamt w»is amended. 
- Hhukk DEVitA.r & Co. v . Mauno 
I.YUN Sheik (1924), I. L. R. 2 Ran. 
414.~IND, 


PART VI. SECT. 9, SUB-SECT. 1. - 

C. (c) 1. 

2326 iv. .J — Pltf., an insurance 

agent, induced didt. to apply for Insui- 
anco on tho prondso that he would 
share his commlHslon with deft. : — 
Held : the promise to shaic commission 
was prohibited by luhurance Act, 
1917 (Can.), & the transaction was 
illegal. — Bernstein v. Euiokhon, 
[1921] 1 W. W. R. 834 ; 56 D. L. H. 
016.— CAN. 


2326 V. .J — Held : while money 

paid for an iilogol purpose might have 
fujtm recoervod heiurc the cllectiug of 
theUlegal purpose, it cannot be recover- 
ed after. — Lawson v. Farley, (1924J 
i D. L. R. 279 ; 1 W. W. It. 243 ; 18 
Bask. L. ». 46.— CAN. 
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2889. Add, Annotations : — ^Dlstd. Hill v. Fox (1858), 
31 L. T. O. S. 118. Held. Foster v. Driscoll, 
Lindsay v, Attfield, Lindsay v, Driscoll, [19293 
* 1 K. B. 470. 

2350a. Subscription to charity — On promise 

of knighthood — Promise by secretary.] — 

Parkinson v, Oolleob op Ambulance, Ltd. 
& Harrison, No. 2011a, ante, 

2861. Add, Annotation : — Refd. Parkinson v, 
Ck>lloge of Ambulance & Harrison, [1925] 2 
K. B. 1. 

2356. Add. A nnotation : — ^Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 40. 

2358. Add. Annotation : — Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T L. R. 886. 

2359a. Marine insurance — Breach of Marine 

Insurance Act, 1906 (c. 41), s. 84, & Stamp 
Act, 1891 (c. 39).]— In 1920 the E. co. & 
the Y. CO. entered into a participation agree- 
ment effective as from Jan. 1, 1920, which 
was a reinsurance treaty binding the E. co. 
to cede & the Y. co. to accept a participation 
of all risks therein mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Sept. 1921, the E. co. arranged 
that tlie N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920 ; & in Jan. 
1922, an agreement, hereinafter called “the 
Outwards Treaty,*' on the same lines & with 
the same provisions as those of the agreement 
with the Y. co. was entoi d into between the 
E. co. & the N. CO. In 1921 the N. co. & 
the E. CO. entered into another participation 
agreement, hereinafter call(?d “ the Inwards 
Treaty,” the N, co. ceding ^ the E. co. 
accepting a share of all inarincj risks. The 
Inwards Treaty had no provisions for the 
issuing of policies, or for particulars sufficient 
to make possible the issuing of policies, to 
satisfy the provisions of Stamp Act, 1891 
(c. 39), <fe Marine Insurance Act, 1900 (c. 41). 
No stamped policies were? in fact issued under 
any of the three agreements, no premiums 
were ever actually paid t/O the N, co., which 
was credited with the proper proportion of 
the net premiums received by the E. co. 
On the compulsory winding-up of the N. 
co. the E. co. claimed to be entitled to prove 
for sums paid by it for premiums under the 
Outwards Treaty, after allowing for sums 
paid or credited to it by the N. co, under the 
Inwards 'Freaty. The Official Receiver 
reject-t‘d the claim on the ground that both 
treaties were invalid & inadmissible in 
evidence, because they were contracts of 
miuine insurance Avhich did not comply 
witli the requirements of Stamp Act, 1891 
(c. 39), & Marino Insurance Act, 1906 
(c. 41), wei*e unlawful ; & upon a summons 
asking for an order that the proof should be 


allowed : — Held : money paid by the E. co. 
upon the N. co.’s taking over the reinsurance 
treaty with the Y. co. could not be recovered 
on the ground of total failure of consideration, 
as both parties knew that a continuous 
breach of the law was contemplated, & as 
the treaty, assuming it to be illegal, had been 
partially carried into effect. — Re National# 
Benefit Assurance Co., Ltd., [1931] 
1 Ch. 46 ; 100 L. J. Ch. 38 ; 144 L. T. 171 ; 
[1929-30] B. & C. R. 256. 

2360. The cross-reference following this case 
should follow No, 2359. 

2372. Add. Annotation : — Refd. Parkinson v. Col- 
lege of Ambulance &, Harrison (1924), 40 
T. L. R. 886. 

2375. Add. Annotations : — Aw to {1) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. C. 764. As to (2) 
Consd. Re Horne & Colonial Insurance Co., 
[1930] 1 Ch. 102. Gemrally, Refd. PalmoUve 
Co. (of England) v. Freedman (1927), 44 
T. L. R. 86. 

2391. Add. Annotation : — Refd. Putsman v. Taylor, 
[1027] 1 K. B. 637. 

2301a. .] — A promise may be enforceable, 

notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 
& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement. — P utsman v. 
Taylor, [1927] 1 K. B. 637 ; 96 L. J. K. B. 
315 ; 186 L. T. 285 ; 43 T. L. R. 163, D. 0. ; 
affd.y [1927] 1 K. B. 741 , 0. A. 

2401. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos, [1930] P. 65. 

2402. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2407. Add. Annotation : — Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

2412. Add. Annotation: — Dlstd. Milsted v, Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 845. 

2427. Add. Annotation : — ^Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. B. 44. 

2435a. .] — In order to deprive pltf. of his 

right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
— Barton v. Muir (1874), L. R. 0 P. C. 134 ; 
44 L. J. P. O. 19 ; 31 L. T. 593 ; 23 W. R. 
427, P. O. 

Annotalions : — Distd. Tooth v. Power, [1891] A. C. 284. 
BeU. Re Transferred Civil Servants (Ireland) Coznpeosa- 
Uon, [1929] A. C. 243. 


PART VI. SECT 9, SUB-SECT. 1.— D. 

2878 i.^ Datnages for breach.] — Pltf. 
airreud toaell certain leasehold promises 
to deft., a person of onomy origin 
within War Lefflslation & Statute Law 
Amendment Act, 1918, s. (J, of which 
fact pltf. was hftiorani : — Held : pltf. 
mlirht either (1) sue on the contract 
& claim damages for deft.'s breach of 
eouti*act In which case deft, would bo 
estopped from allcginfir that the oon- 
trad was iUofiral & void, or (2) sue for 
I'cstitution of oompensatlon in respoot 
of aots of part performance by him 


while ignioront of the illegal nature of 
the contract, & before its repudiation 
by deft. — Branigan v. Saba, [1923] 
N. Z. L. R. 97.— N.Z. 

PART VI. SECT. 9, SUB-SECT. 3. 

2384 ii. Pltf. tn Ignorance 

that deft, was of enemy origin sold to 
him certain premises, the price to be 
paid by instalments. Deft, was given 
possession, but before all instalments 
were paid he repudiated the agree- 
mont. An action by pitf. for unpaid 
purohase-money having failed on the 
ground that the contract was illegal : — 

18 


Held: pltf. might oitheg (1) sue deft, 
on the contract & claim damages for the 
breach, in which case deft, would be 
estopped from alleging that the con- 
tract was illegal, or (2) sue for restitu- 
tion of oompensatlon in respect of acts 
of part performance by him while 
ignorant of the illegality. Sc before 
repudiation of the contract. — B ranig an 
V. Saba, [1923] N. Z. L. R. 97.— N.Z. 


PART VI. SECT. 9, SUB-SECT. 4.— A. 

2388 vll. .] — Flannaohan v. 

Hsalt (1900), 4 Terr. L.R. 391.— CAN. 
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2443. Add. Annotation : — ^Dlstd. Hardie &; Lane 
V. Chilton, [1928] 2 K. B. 306. 

2434* Add. Annotaiion : — Refd* Greenberg v. 
Oooperstein, [1026] Ch. 657. 

2456» Add. Annotaiion : — Refd. Cantiere Navale 


Triestina v. Bussian Soviet Naphtha Export 
Agency. [1925] 2 K. B. 172. 

2496. Add. Annotations : — Refd. Crown Milling 
Co. V. B., [1927] A. 0. 394 ; English Hop 
Growers v. Dering, [1928] 2 K. B. 174; Palm- 
olive Co. (of England) v. Freedman, [1928] 
Ch. 264. 


Part VII. — Performance and Excuses for Non-Performance 


25A5a. ** Unforeseen contingencies excepted ** 

— Goods obtainable from source not contem- 
plated by sellers.] — A contract provided for 
the delivery of goods “ unforeseen contin- 
gencies excepted.** No particular source 
from which they were to come was stipulated. 
Unforeseen political complications prevented 
the supply of the goo^s from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held : the above j 
clause did not protect the sellers from liability 
to deliver the goods. — W iuls (Gkorqb) & 
Sons, Ltd. v. Cunningham (R. S.) Son A 
Co., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 L. T. 400 ; 40 T. L. R. 108. 

2544. Add, Annoiaiions : — Refd. Cantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172 ; Hogarth v. Cory 
(1926), 96 L. J. P. C. 204; United States 
Shipping Board v, SI rick, [1926] A. C. 545; 
Vergottis v. Cory (1920), 95 L. J. K. B. 1002. 

2646. Add, Annotations : — Refd. Bcderi Akt. Aeolus 
v. Hillas (1925), 42 T. I.. R. 09 ; United States 
Shipping Board v, Strick, [1926] A. C. 546. 

2547. Add, Annotaiion : — Consd. Te)*?ist*8 Ad- 
ministratrix V, Motor Union Inwe., [1926] 
2 K. B. 137. 

2553. Add, Annotations : — Consd. Verelst*s Ad- 
ministratrix V, Motor Union Insce., [1925] 2 

K, B. 137. Refd. Hall v. Pirn (1927), 137 

L. T. 585. 

2560. Add, Annotations : — Consd. Beraard v, 
Wmiams (1928), 139 L. T. 22. Refd. Lock 
V, BeU, [1931] 1 Ch. 36. 


2564. Add. Annotation : — Consd. Bernard v. 

Williams (1928), 139 L. T. 22. 

2567. Add, Annotation : — As to (2) Refd. Bernard 
V, Williams (1928), 139 L. T. 22. 

2579. Add, Annotation : — Refd. Bernard v, 
Williams (1928), 139 L. T. 22. 

2585. Add, Annotation : — Refd. Bernard v, 
Williams (1928), 139 L. T. 22. 

2590. Add, Annotation : — Refd. Akt. Heidar v. 
Arcos, [1927] 1 K. B. 352. 

2597. Add, Annotation : — Refd. Lock v. Boll, 
[1931] 1 Ch. 36. 

2607. Add, Annotation : — Consd. Re Wait, [1927] 
1 Ch. 006. 

2621. Add, Annotation : — Consd. Bernard v, 
Williams (1928), 139 L. T. 22. 

2621a. From Indefinite to definite date.] — 

Held : in the circuinsiances, time was of the 
essence of the contract. — Bkunard v, 
Williams (1928), 139 L. T. 22 ; 44 T. L. R. 
437, D. 0. 

2624. Add, Annotation : — Consd. Martin v. Stout, 
[1926] A. 0. 359. 

! 2652. Add, Citation : — sub nom, Mupfatt v, 
Pabsons, 1 Marsh, 55. 

2693a. .] — Kraus v. Arnold (1822), 7 Moore, 

o. p. m, 

2737. Add, Annotaiion : —Refd. Bradford v. Price 
(1923), 02 L. J. K. B. 871. 

2738. Add, Annotaiion : — Refd. Cohen v. Roche 
(1926), 96 L. J. K. B. 945. 


PART VI. SECT. 9, SUB-SECT. 6. 

•q. C&niract partly illrgdl — Ptrform- 
anct of iUegckt peart waived — JUegality 
no defence to action on seeurity .] — 
Enoleblom V, Blakisman, fl930] 1 
W. W. R. 565 ; 2 D. L. R. 824 ; 42 

B. C. R. 259 ; affg.. [1929] 4 D. L. R. 
877 ; 41 B. O. U. 466.— CAN. 


PART VII. SECT. 1. 

0 . JZevsd,. 51 D. L. R. 509. 

f I. Breadi of collateral contract — 

Strict proof neceasary^l — BommoN 
Selwtn. [1920] 3 D. L. H. 661.— CAN. 


PART VII. SECT. 2, SUB-SECT. 1. 

2506 iv. .] — Where W. agreed 

to pay H. £10 an damagoe for assault 
Sl give an admission In writing that the 
assault was unJostlSed : — Held: a 
tender of £10 under protest coupled 
with a statement that the assault was 
iustified was not a compUaxice with 
the agreement. — W arkkn v, Hkslop 
(1925), 46 N. L. R. 89.— S. AF. 

PART VII. SECT. 3, SUB-SECT. 1.— A. 

2532 vl. .1 — ^Where on the sale 

of a piano to be manufactured for 
the buyer there was a failure to deliver 
In four months, no time being specified 
for delivery : — Held : this was not a 
lig>ee Off a reasonable tiroo. — F oster v. 


Heibitzman & Oo., [1023] 4 D. L. R. 
166.— CAN. 

2532 vii. .] — Webber v, Oopb- 

MAN (Bask.) (1012), 21 W. L. R. 961.— 
CAN. 

2532 viii. .)— Hope (Henry) 8c 

Sons, Ltd. v. Canada Foundry Co. 
(1917), 40 O. L. R. 338 ; 39 D. L. 11. 
308.— CAN. 


PART VII. SECT. 8, BUB-SECT. 2.— 

C. (b). 

it. Extension of contract.] — Jones v, 
CJUSHINO (1909), 7 E. L. R. 190.— CAN. 

•w. Sale of shares .] — Rountree v. 
Wood (1920), 56 D. L. R. 395.— CAN. 


PART VII. SECT. 3, SUB-SECT. 2.— 

D. (b). 

2607 ii. .J — Pltf. contracted to 

sell to deft, certain Oregon timbers 
to be procured from Amenoa : — Held : 
the contract being a mercantile one, 
& therefore iwirnd fade one In which 
time was of the essence of the contract, 
8l there bdng nothing In the contract 
or the surrounding circumstances to 
show that the parties had a different 
intentioD, time was of the essence of 
the oontract.— JACK0ON A Co., Utp. 
V, CJO-OPERATIVB FBEEZINO CO. OT 

South CAjmEBBUBT, Ltd., [1922] 
N. 2. L. R. 3 ; Gas. L. R. 176.— N.Z. 
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PART VII. SECT. 8, SUB-SECT. 2.~Q. 

2620 iil. .1 — Where the ovidonoo 

showed no binding oareeTaent to en- 
large the time for dolivory, but clefts, 
merely pomilttcd pltfs. for their own 
oouvoiilorice to postpone the time for 
delivery: — Held: (lefts, wore entitled 
at any time before delivery to require 

S ltfN.to perform tbo con tract ocoorcl lug 
5 ItH original tonnH. — J aokson 6c Co., 
Ltd. 11. (^^-OPRKATIVE h’llEKZTNO Co. 
OF South (JANTERBUBr. Ltd., 11922] 
N. Z. L. n. 2 ; Ghz. L. 11 . 176.— N.Z. 


PART VII, SECT. 4. SUB-SECT. 2.— A. 

2628 i. fhtty of promisee to aUend .] — 
Great Wemt Saddlerf (Jo., Ltd. v. 
Prime. (19291 2 B. L. H. 274 ; 23 
8. L. R. 276 ; [1928J 3 W. W. R. 705. 
—CAN. 


PART VII. SECT. b. SUB-SECT. 2. 

2640 I. Stranger.] ^Whorc a creditor 
refuses to entertain the idea of payment 
by his debtor or by some one acting on 
blH behaif, 8c puts it out of the power 
of the tenderer to offer payment in a 
manner acceptable to the creditor, the 
offer of performance by a person then 
able to carry out tbo promise in its 
entirety is a valid tender, in spite 
of the fonn of it being Itself not 
legal tender. — Venkatrama Avyar t?. 
Gopalarrishna Ptllai (1928), 1. L. B 
52 Mad. 322.— IND. 
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2826. Add. Annoiaiion : British & Ben* 
ingtons v. North Western Cachar Tea Co., 
[1928] A. C. 48. 

2828. Add. Annotation : — ReM. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48. 

2820a. Subsequent agreement unenforceable at 
law.] — Bobb & Prank Co. v. Crompton 
(J. E.) & Bbotiibrs, lyrD., No. 4, ante . 

2830. Add. Annotations : — Apprvd. Martin v. Stout, 
[1926^ A. C. 869. Consd. Guy-Pell v. Poster, 
[1930] 2 Oh. 169. Held. Huntoon Co. v. 
IColynos (Incorporated), [1930] 1 Ch. 628. 

2BZ1, Add. Annotations: — Consd. Guy-Pell v. 
Poster, [1930] 2 Ch. 169, C. A. Refd. The 
British TtsAe, [1924] P. 104.; Berners v. 
Fleming, [1926] Ch. 264 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

2832a. .] — Under agreements made in 

1923 & 1926, pltfa. were gi-anted the right to 
occupy sufficient tand of defts. for the pur- 
pose of constructing &, working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 

1924 &> 1925, whereupon pltfs. were to be at 
liberty to sell all their property & other 


assets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue such occupation 
from year to year for a total period not 
exceeding six years from the closing of the 
exhibition. Pltfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1926, 
On Dec. 30 defts. purported to terminate 
their agreements with pltfs. on the ground 
that same had lapsed owing to pltfs.’ d^ay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.* land in 
favour of a purchaser of the railway under- 
taking : — Held : by purporting to terminate 
the agreements defts. had committed an 
anticipatory breach thereof, & pltfs. were 
entitled to damages. — Nbver-Stop Ey. 
(Wembley) v. Ej^msu Empire Exhibition 
(1924) Incorporated. [1926] Ch. 877 ; 95 
L. J. Ch. 411 ; 135 L. T. 405 ; 70 Sol. Jo. 735. 

2835. Add. Annotations : — Consd. Martin v. Stout, 
[1926] A. C. 359 ; Guy-PeU v. Poster, [19.30] 
2 Ch. 169. Refd. Tylclesley U. D. 0. v. Leigh 
E. D. C. (1926), 23 L. G. E. 243; Eobert 
B. Munro & Co. v. Meyer, [1930] 2 K. B. 312. 


PART VII. SECT. 6. SUB-SECT. 6.--C. 

2704 ii. .]— Deft., an 

owner of land, Informed D. & M., 
proripeotivo pnrohaBoi^. that he would 
sell It ut a certain prloo to that one <. f 
the two who wotild first deposit th.? 
purohaee -money with deft.*s solr. ; & 
he BO Instructed Ids solr. D., pltf., 
obtained the amount in currency & 
called on the solr., Udllng him that ho 
had come to nay the money. The 
Bolr. informed him that he was too late, 
since the night before he bad aKroed 
with M.’s solr,, who had telephoned 
him that M. wished to nay the money, 
that he would trout that as an offer 
if completed In the morning. A few 
minutes later li letter arrived from 
M.^8 solr. oontalning a ohequo (there 
was no evidence udauc^d that it was 
certified), & the solr. informed l).,pltf., 
that M. had got the land ; — jYelct : 
what }iltf. did constituted a legal 
tender & therefore brought him within 
the terms of deft.’s offer & entitled him 
to the land. — Dunn v. IIanson (Alta.), 
ril)28) 4 D. L. R. 006 ; [1928] 3 

W. W. li. 178.— , CAN. 

PART VII. SECT. 5, SUB-SECT. 7. 

2778 i. Oeneral rttU .] — A valid tender 
on a contract of debt Is as much a 
porformanoo & dlaohargo of debtor’e 
duty as on aotnal payment. — Dasha- 
JiATm OriosK V. Euondkar Abdul 
Hannan (1927). I. L. K. 65 Calo. 024. 
— IND. 

PART VII. SECT. 6, SUB-SECT. 2. 

2800 V. .] — Prnman Manu- 

FACTURINO (50. V. BROADHISAD (1892), 
21 S. C. II, 713.— CAN. 

q 1. — .1 — Held: the agree- 

ments rolled on to establish a new 
oontraot were only In the nature of 
security. — McOittoheon Brick Oo. «. 
Gardiner (Man.) (1912), 21 W. L. R, 
72 ; 4 D. L. R. 487.— CAN. 

PART Vn. SECT. 6. SUB-SECT. 8.— 
A. (a) 1. 

8888 vilK .J — Although repudia- 
tion by a party to a oontraot of sale 
eutitles de faato the oUter party to 
recover damages thus incurred, the 
vendor has tiie right to Insist on pre- 
serving the integrity of the oontraot 
& to tender the goods for delivery 
according to the terms of the sale. In 
which case his claim for damages will 


bo more easily Sc readily assesBcd upon 
refusal to accept by the buyer. — 
Builliakt Silk MANUFAtrruumo Co. 
V. Kaufinan, {1025] 2 D. L. R. 91 ; 
[1925] S. C. R. 24U.~CAN. 


2833 1», Where a oo. re- 

D on need a contrac*.t before breach A’ the 
other party inode a new arrangemout 
with the CO. with the object of minimis- 
ing bis damages : — Held : ho had 
luloptcd the renunciation & was en- 
titled to damtiges. — G arrison v. Thom- 
sen & CJlarkb Timber Co.. [19261 2 
I). L. R. 803 ; [1926] 2 W. W. R. 81 ; 
37 B. a It. 224,— CAN. 


2833 X, .] — Y. P. Barley Pro- 

DUCEiis, Ltd. v, K. O. Robertson 
Pty., Ltd., 119271 V. L. R. 194 ; 48 
A. L. T, 151 ; [1927] Argus L. R. 116. 
— AUS, 

2888 1 a. .J — Whore the conduct 

of one of the parties to a contract has 
been such as would, load a reasonable 
person to the ooiicluslon that ho does 
not intend to fulfil his part of the 
obligation, the other party to the oon- 
traot. whatever in foot may have been 
the actual iuteiitiou of the former, 
may treat such oonduot as an intima- 
tion that the oontraot has been 
repudiated. — Farfuind, f.tc. v, 
BKCnELY-CRUNDALL, 119221 8. C. 

(H. L.) 173.— SCOT. 

2838 V. .] — On the facts : — 

Held : deft, did not refuse to carry 
out the real contract & what he 
did in the oircumstancee did not 
nr^'ount to a repudiation of the real 
eon tract so as to entitle pltf. to 
terminate It, — F reedman v. Viwnch 
(1921), 60 O, L. R. 432.— CAN. 


2888 Vi. .1 — ^If a party deolares 

his iutentiou not to be farther bound 
by a oontraot, this is an antioipatory 
breach upon aooeptanoe by the other 
party. It does not matter that the 
party so deolarlng is misinstructed at 
the time as to the facts upon which 
ho bases such declaration. — C laihien 
V, Canada Timber & Lands, Ltd., 
[1923] 4 D. L. R. 751.— CAN. 


2838 vii. .1 — Where a buyer 

knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon: — Held: not a breach of oon- 
traot nor ropndiatioa. — Townbknd v. 
Moon Motor Oo., [1924] l D. L. R. 
511.— CAN. 

2888 viil. •— PorNdl non^per^ 
formanee — Agreement subetanUallv per- 
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formed.] — By a tripartite agreement 
between tho two applts., A. Sc B„ Sc 
rosp.. it was agreed that A. should 
grant a sub -lease of one theatre to 
rosp., that B. should grant a lease of 
another theatre to reap., Sc that resp. 
should grant a sub-lease of a third 
theatre, including all ofilees, to B. 
The parties entered into possession, 
except that B. was e,xoiuded from a 
room which applts. alleged to be an 
ofiioo which B. was entitled to under the 
agrtwmont : — Held : the possession of 
the office was not osBeutial to the use 
of the premises as a theatre. Sc a refusal 
to give it did not entitle applts. to 
rescind. — F uller’s Theatres, Ltd. 
V. Musorovk (1923), 31 O. L. K. 624.— 
AUS 


2838 ix. .] — Albert Mining Co. 

V. Spurk (1883), 22 N. B. R. 346.— CAN. 

2838 X . .1 — Robinson v. Peters 

(Sosk.), [1927] 3 D. L. R. 131,— CAN. 

2838 xi. .1 — Stein v. Kileel 

(1929), 1 M. P. R. 263.— CAN. 

8x. Contract udih Commonwealth — 
EeasoTuxhlt belief that contract not being 
carried oxtt— Powers of Minister.] — An 
Qgroomout between the Commonwealth 
Sc Applt. whereby applt. agreed to 
provide & maintain an efficient coastal ' 
shipping service In the Northern 
Territory contained a provision that, 
It at any time the Minister for Home 
& 'Perritories should have reason to 
believe ” that the agreement was not 
being carried out by applt. In accord- 
ance with the agreement, the Minister 
might determine the contract : — Held : 
in exercising the power the Minister’s 
function was administrative & not 

3 luisi -judicial, Sc therefore he might 
etermino the contract without giving 
applt. an opportunity of being heard. — 
Boucaut Bay Co., Ltd. r. The 
Commonwealth (1927), 40 C. L. R. 98. 
—AUS. ^ 


PART VII. SECT. 6, SUB-SECT. 8.— 
A. (a) II. 

ta. Contract by correspondence — 
Refusal to sign formal cowracL] — Cer- 
tain oorrcBpondenoe Sc memoranda 
were relied on by pltfs. to prove an 
agreement by defta. Subsequently 
a formal contract w'as sent to defts., 
wbioh they refused to sign, objecting 
to Its norms : — Held : assuming Uiat 
the previous documents were suffiolent 
to establish a oontraot, the tonus of 
thp proposed formal contract modified 
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2885a. •] — A party to a contract who desires 

to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
Berners v. Fleming, [1926] 1 Ch. 264 : 94 
L. J. Ch. 273 ; 132 L. T. 822, C. A. 

Annotofton .^Befd. Never-Stop Ry. (Wembley) v. British 
Empire Exhibition (1924) Incorporated, [1920] Ch. B77. 

2841. AM, Annotations : — Consd. Guy-Pell v. 
Foster, [1930] 2 Ch. 109. Refd. Berners v. 
Fleming, [1925] Ch. 264 ; Martin v. Stout, 
[1925] A. C. 369 ; Never-Stop Ry. (Wembley) 
V, British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

2846. AM. Annotation : — Refd. Akt. Rcidar v. 
Arcos, [1927] 1 K. B. 862. 

2847. AM. Annotation : — Refd. Akt. Reldar i 
Arcos (1926), 42 T. U U. 737. 

2861a. For fixed period — Afterwards deter- 

minable on notice — Time for giving notice.] — 
By an agreement dated July 12, 1927, pltfs. 

defts. agreed that pltfs. were to deal with 
defts.’ entire output ol Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
teking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base tleir prices on the current prices 
for Middles brnigh pig iron, free on truck 
makers’ works or f.o.b. makers’ wharf, 
excluding Tees dues, <te to pay cash on 
Mondays for the previous week’s shipments. 
The agreement also contained the following 
clause : “ It is understood that the above 

agreement is to hold good for the perif>d of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on either side to 


tciminate, & that should any misunderstand- 
ing arise in comioction with this awt,ement, 
an arbitrator should be appointed by the 
president for the time being of the Ijtliidoii 
Chamber of Commerce.” Disputes having 
aiisen between the parties about the prices 
which pltfs. ought to charge for the pig iron 
which they sold, defts. notified iiltfs. that they 
terminated the agreement as from Apr. 22, 
1928. Pltfs. acknowledged the notice & 
accepted it as a notice terminating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 
was terminated on Apr. 22, 1928. I'ltfs. 
bi*ought an action for breaches of contract, 
(a) in terminating the contract before the 
expiry of the agreed term, & (6) because, as 
they alleged, defts. refused to supply them at 
” the current prices for the Middlesbrough 
pig iron ” : — Held : defts. were not entitled 
to terminate it on Apr. 22, 1928. It could 
only bo terminated by a six months’ notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months. — 
Jacks (WipuAM) & Co. v. Palmer’s Ship- 
building & Iron Co. (1928), 98 L. J. K. B. 
366 ; 140 L. T. 473 ; 34 Com. Cas. 107, C. A. 


2877a. .] — Deft, was the ohairman of the 

S. Co. which at the end of 1921 was seeking 
to issue £16,000. Fii’st Lien Debentures to 
rank pari passu with a previous issue of first 
lien debentui'es of the same amount ; Sl deft, 
having interested pltf. in the matter, sent 
him a letter of indemnity dated Feb. 17, 
1922, in these terms : ” Regarding the issue 
of £15,000 First Lein Debentures of the S. Co. 
at the price of £80 per £100 ... I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me one-fourth of 
any profit you may receive on such invest- 
ment, I hereby indenmify you against any 
loss thereon. The expression ‘ any profit * 
only refei*s to the redemption price of £100 
per £80 which, when received, will show a 
profit of £20 per bond & the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’s properties during the currency of the 
debentures. . . . The interest you will be 
entitled to receive from the co. is excluded 
from the consideration of profits.” The 
debentures were redeemable on July 1, 1026, 
but they were secui’od by two debenture 
trust deeds which gave power to extend the 
due date, & in Apr. 1026, steps were taken 
which resulted in its extension to July 1, 
1030. In May ^ June, 192.6, a corre- 
spondence took place between pltf. & deft, 
in which pltf. announced his intention of 
selling the debentures, A deft, protested 
against this, olaiiriing that they must bo kept 
till tluiir due date. On July 16, 1026, pltf. 
put tiie debentures up for sale, & in the 
absence of otlier biddtirs sold tliinn to his 
son for £26. He tlitm commenced pro- 
ceedings to recover the amount of his loss, 
but the House of l<ords decided that nothing 
was payable under the indemnity until the 
due date aiTived. On July 18, 1028, the co. 
went into liquidation i)ltf. having re- 
purchased the debentures from his son, 
brought these proceedings to recover his 
loss : — yield : in ^telling the debentures pltf. 
had corrnnitted a breach of an implied term 
of tlic contract A having failed to maintein 
the position essential to enable deft, to 
receive tiie consideiation for the indemnity, 
ho had committed a breach of a term going to 
the root of tlie contract. Deft, had elected 
by his pleadings in the previous action to 
treat the contract as at an end & pltf. could 
not therefore maintain the present action. — 
Guy-Pell v. Foster, [1930] 2 Ch. 169 ; 99 
L. J. Ch. 620 ; 143 L. T. 247, C. A. 

2884. Add. Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & liomfrays, Ltd., [1931] 
1 Ch. 146. 

2888. AM. Annotations ;-r-Apld. Ite Gramophone 
Records, Ltd. (1030), 69 L. Jo. 201. Refd. 
Livock V. Peai-Hon (1928), 33 Com. Cas. 188; 


materially to defto.’ prejudioe the 
provloTia undertakins aa to time of 
shipment, 8l defts. had refected it & 
clearly intimated their intention to 
consider the contractual relations at 
an end, which they were entitled 
to do. — Jj'CJiTA Sc Co., Ltd. v. 
Nouthxrm Fbuit Co., Ltd., (1923) 
1 D. L, R. 402 ; 16 Sask. L. R. 414 ; 
(1923) 1 W. W, K. 69.— CAN. 

FART Vll. SECT. 6, SUB-SECT. 3.— 
A. (a) iii. 

SShl II. .}-~Pltf. contracted 


with deft, for adyertislng Sc agreed 
to pay a weekly rent In advance, 11 
the rent fell into arrears, the agree- 
ment to be cancelled. In an action 
for breach of agreement, deft, pleaded 
that the contract bad been avoided 
by nltf.'B default in payment of reiif. ; — 
Held : pltf.’s default aid nut ipso facto 
avoid the contract. Sc in the abs«;noe 
of an edlegatlon that pltf. bad elected 
to tiksui the contract as void, the plea 
was bad. — M anninoton e. CLirroKD 
(1921), 17 Tas. L. R. 13.— AUS, 
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PART VII. SECT, e, SUB-SECT. 8.— 
A. (C). 

•b. Provieioti in contract for lUiui- 
dated damagesA — A clause In an agree- 
ment provided that a oertaiu sum of 
money to bo paid by rosp. should be 
treateii as the amount of compensation 
In case of his failure to carry out tho 
contract : — HeM : not to authorise 
reap, to determine the agreoment by a 
notice to determine & an oiTer to pay 
Uiat sum. — Fuu.kii'8 Thkathics, Ltd. 
V. Mubokove (1923), 31 0. L. li. 524. 
— AU8. 



OoNt S8B8— S064. Enoi^a iin> Empibb Digibst SupptJSMBNT. 


Fowler v. Commercial Timber Oo., [1030] 2 
K. B. 1. 


2896. Add, Annotation : — Consd. Meyrick v. Dyson 
(1026), 41 T. L. R. 368. 

2B99a. Effect ol pait-perfomanee — Major part 
of consideration received.] — Pltf., a mental 
specialist, & the proprietor of a nursing 
borne, sued deft, for medical attendance & 
board & lodgings of deft.’s son, a patient 
certified to oe insane ; & deft, counter* 

claimed for ne^igence M unskilful treatment. 
The jury found for pltf. on the claim t & on 
the coimterclalm they awarded deft. 20a., 
finding that pltf. was guilty of negligence or 
breach of duty in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Oomrs. in Lunacy under 
Lunacy Act, 1800 (c. 6), s. 338 : — Held : as 
deft, had received a substantial part of the 
consideration, pltf.^s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.'s entire claimt & judgment 
must be entered in accordance with the ver- 
dict. — Meyrick v, Dyson (1926), 41 T. L. R. 
368 ; aubaequeni proceedingSt 41 T. L. R. 575, 
C. A. 

2927. Add. Annotation: — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2932* Add. Annotation : — Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2984. Add. Annotation : — ^Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2986a. .] — By a deed of separation dated 

Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wile. By an 
agreement in writing not under seal elated 
Juno 25, 1928, the parties agreed that the 
terms of the deed regarding the allowance 
should be varied in cert^un respects. In 
Mar. 1929, the wife instituted proceedings 


clidming arrears of aDowance under the deed : 
^Held : a]>plying the rules of equity which 
must prevail when there is any conflict or 
variance between them dc the rules of the 
common law with reference to the same 
matter, the plea by^the husband of the simple 
contra^ of June 25, 1928, was a good defence 
to the wife’s action under the deed. — ^B erry 
V. Berry, [1929] 2 K. B. 316 ; 98 L. J. K. B. 
748; 141L. T. 461; 45 T. L. R. 624. 

2988. For ** Validity of rescission of parol.] ” read 
** Validity ol rescission by parol.]” 

2988a. 8. P. Ikoe v. Lippinqwell (1772), 2 Dick. 
469 ; 21 B. R. 362. 

2938b. 8. P. Ex p. Ilchestbb (Earl) (1803), 7 
Ves.348 ; 32 E. R. 142. 

Annotations: — ^ReM. Andrew v. Andrew (1855). 3 Sm. Sc Q. 
130 : DIckonHou v. SUdolph (1801). 11 C. B. N. S. 341 ; 
LoiiJb V. LouIb (1864). 3 New Rep. 369 ; In Uts Estate of 
Tollomooho, [1917] P. 246; ward v. Van Dor Loell, 
Borayeat v. Van Dor Loell, 119241 A. (3. 653. 

2941. Add. Annotations : — Retd. British & Bon- 
ingtons V. North Western Oachar Tea Co., 
[1923] A. 0. 48 ; Newsholme v. Road Trans- 
port & General Insce., [1929] 2 K. B. 356. 

<2945. Add. Annotations: — Apld. British A Ben- 
ingtons v. North Western Oachar Tea Co., 
[1923] A. O. 48 ; Rose & Frank Oo, v. 
Crompton, [1925] A. C. 445. Refd. Royal 
Ezch^ge A^ce. v. Hope, [1928] Ch. 179. 

2958a. Add. Citation : — ^28 Com. Cos 265. 

Add. Annotations : — As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1925] A. O, 446. 
Refd. Royal EKchange Assce. v. Hope, [1928] 
Ch. 179. 

2968. Add. Annotation : — Refd. British & Boning- 
tons V. North Western Cachar Tea Co., [1923] 
A. 0. 48. 

2964. Add. Annotation : — Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. 0. 48. 


PART VII. SECT. 6, SUB-SECT. «.—C. 

2000 V. .1 — Where bad 

all election to reuolnU ; — II eld : ho 
had by his oondnot in going on with 
the agreement 8c taking advantage 
under It, irrevocably ejiorciKed hie 
oleoticm to aflBnn the agreement. — 
Fuller's Tiieatuks, Ltd. v. Mdh- 
aitovE (1923), 31 C. L. R. 524.-~AUS. 

2900 vl. .) — Defte. ordered 

onrtain gooda manufactured by pltfs. 
With some trifling exceptions all the 
goods were in aooordanoo with the 
roQulremeuts of the oontract & reason- 
ably fit for the purpose for which they 
were Hupplled, Some of the goods 
weto retumod Sc an adjustment made 
oonoeming them : — Heid : defts. had 
waived any right tliey might have 
had t<o repudiate the ooutract because 
of the delivery of defective goods. — 
Hamilton Gear 8c Maohink Oo. v. 
Lewis Brothers, [1924] 3 ‘D. L. K. 
367.— CAN. 


PART VII. SECT. 6, SUB-SECT. 8.— D. 

to. Ooniruat absohUely terminated.] 
— ^Wh^re there was a distinot Sc 
unequivocal refusal by pltfa. to por- 
foiTO their ooDtraot: — Held: so long 
as defts. were oontiiiuing to ur^ or 
demand oompUanoe with the oonlraot, 
it oould not be said to have been 
terminated, but whore finding that 
pltfs.* attitude was uoalterable, defts. 
cleolded to aoquiesoe in it. Sc oom- 
munioated such aoqulesoence to pltfs., 
the contract between the parties was 
put on end to. — Jbanikh) Mal- 
Jaoan Nath v. Puhl Chand-Patrn 


CiiAND (1924), I. L. R. 6 Lab. 497.— 
IND. 

gd. Collateral carUrart not ter- 

minaled.] — Murray v. Delta Copper 
Go., LTD., (1925] 4 D. L. H. 1061.— CAN. 


PART VII. SECT. 6, SUB-SECT. 4. 
•e. Affreement under seal.] — Long 
delay in bringing aotion cannot defeat 
the enforoement of an agreement under 
seal whore the tw^elvo years speoifiod 
by Stat. Limitations have not expired. 
— ^McCormack t>. Robinson, 11924] 
3 D. L. R. 876 : 2 W. W. R. 1110.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 6. 


•f. Rights of parties — Indemnification 
if party misled from obligations of coU’ 
froef.}— Where rcsoission of a contract 
is ordered the ot. has full power to 
make a iust allowance & to do what is 
practically just, although it may not 
be able to restore the parties precisely 
to the state they were in prior to the 
contract. The right of the party 
misled to be put into the position In 
which he was before the contract, 
includes the right to be indeinnliled 
from the oonsequenoes Sc obligations 
which are the result of the contract set 
aside.— Lewis Sc Lewis v. Howson, 
119881 4 D. L. R. 807 ; 119881 8 

W. W. R. 197 ; 88 Sask. L. lU 624,— 


CAN. 


PART vn. sEbr, s, sub-ssot. e.— 

B. (a). 

2988 lii. S- P. Btanlaiob v. Bxno- 
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HAND (Sask.), [19221 3 W. W. R. 758 ; 
70 D. L. R. 540.— CAN. 


PART VII. SECT. '6, SUB-SECT, 6.— 
B. (b) i. 

2947 iii. .] — Kaclbaoh e* 

Eichel, [1930] 1 D. L. R. 983 ; 1 
M. P. K. 883.— CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) ii. 

o i. .1 — A contract required to 

be in writing cannot be varied by a 
new oral agreement, even if the varia- 
tion relates to a part of the contract 
which, if it stood by itself, would not 
bo required to bo In writing. — N ugent 
V. Davies, [1923] l D. iTlL 1040 ; 53 
O. L. R. 458.— CAN. 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) ilL ^ 

2962 1. Extension of time — For 
deUvery of goods .] — Held; since the 
contract of sale was one which was 
required by Stat. Frauds to be in 
writing, a verbal postponement of the 
date Of delivery was not a variation 
of the contract. — DawuNG e. Rab, 
H. Q. Hamilton Ptt., Ltd. «. Ras, 
Kbtxy V. Rae (1987), 39 0. L. R. 863 ; 
(1987)V.L. R.te4: (1987 1 Argus Ii.R. 
149.— AUS. 

e i, For wdHne At resioeal of 

timber.]— Lawbenob v. Bbbinqton 
(1874), 91 Or, 861.— CAN, 
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2965. Add. Annotation : — ^Rel<L Bose & Frank Co. 

V. Crompton, [1923] 2 K. B. 261. 

2967. Add. Annotation : — Retd. British & Boning- 
tons V. North Western Oaohar Tea Co., [1923] 
A. C. 48. 

2970. Add. Citation : — ^28 Com. Cas. 244. 

2975. Add. Annotations .*^Refd. Jacobs v. Batavia 
General Plantations Trust, [1924] 1 Ch. 
287 ; Berners v. Fleming, [1925] Ch. 264. 

3088. Add. Annotation : — ^Reld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

8088. Add. Annotation : — Retd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 
181. 

8040. Add. Annotation : — Retd. Re Whitrod, Bur- 
rows V. Bax (1926), 70 Sol. Jo. 209. 

8069. Add, Annotation : — Consd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. O. 
181. 

8077. Add. Annotations: — Apld. Kennedy v. 
Thomassen, [1929] 1 Ch. 420. Retd, Lever 
Bros., Ltd. V. Bell (1930), 47 T. L. R. 47. 

8078. Add. Annotations : — Retd. Lever Bros., Ltd. 
V. Bell (1030), 47 T. L. R. 47 ; Robert A. 
Munro & Co. Meyer, [1930] 2 K. B. 312. 

8078a. .] — Bahrow, Lane & Ballard, Ltd. 

V. Gilbert J. McCaul & Co. (1029), 73 Sol. Jo. 
461. 

8081a. .] — ^Under the will of her then husband 

made in 1902, & a separation deed & settle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1913, & V. afterwards 
marnod a Dutch subject, & for the remainder < 
of her life resided in Holland. In 1927 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 
informed by V.’s solrs. that they wotild i^dvise 
her to accept £6,000 for redemption, th<j 
annuities to be paid in full up to the date 
of redemption. The trustees sent the solrs. 
a draft release for their approval. V. having 
informed her solrs. that she woula accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she executed 
it on Jan. 12, 1928. On Jan. 17 she cUed, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. In the 
meantime the trustees having been informed 
by V.’s soils, on Jan. 24 that she had accepted 
the £6,000. on Jan. 30 paid the money to 
them, being in ignorance of V.’s death : — 
Reid : (1 ) there was no concluded contract 
for the sale & purchase of the annuities, as 


the purchasers could not have intended their 
offer to be accepted by the vendor merely 
executing a document ; (2) even assuming 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000. — Kennedy v. Thoj^assen, [1929] 
1 Oh. 426 ; 98 L. J. Oh. 98 ; 140 L. T. 216 ; 
46 T. L. B. 122. 

30g2a. .] — Shales v. Sbignorkt, No. 3103a, 

post. 

3088. Add. Annotations : — Refd G. W. By. v. S.S. 
Mostyn, [1928] A. O, 67 ; Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

3090. Add. Annotation: — Refd. Ilford U. D. 0. 
V. Beal & Judd, [1925] 1 K. B. 671. 

3090a. For the existing paragraph substitute the 
following paragraph : — 

— Absolute contract.] — By a contract dated 
Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 00s. a cwt. o.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces A shipment became impossible, 
with the result that the sollers did not ship 
any of the goods. The buyem claimed 
damages, the dispute went before arbitrators, 
who stated a case for the opinion of the 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellena said that tlioy wore excused from 
performance on the groumls (1) that the 
contract became illegal when the port of 
shipment came under I'lirkisli control, as a 
state of war at that time existed bcjtween 
England & ’I'urkey ; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance that 
differed totally from tlio conditions with 
reference to which the contract w^is made 
Held : mere impossibility of performance did 
not ^scbarge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract ; in the 
absence of any strike, war or force majeure 
clause, the buyers wore entitled to damages 
for failure of the eeliors to deliver. — S aroant 
(W. J.) & 8onh V. PATBa>40N (Emc) & Co, 
(1923), 129 L. T. 471 ; 39 T. L. B. 378. 


PART VU. SECT. 6, SUB-SECT. 6.— 
B. (b) Iv. 

M. Contract relaiing to log Beating .] — 
Gone V, Qaijiraith & Sons, [1930] 
1 D. L. R. 484.~-CAN. 


PART VII. SECT. 6, SUB-SECT. 0.— 
C. (*). 

•b. What amounts to.} — Where s 
datiAe lo lui agreemeut provided that 
a certain ram of money ahotdd be 
treated a« the amount of ooinpeusatioD 
If the contract wa» not oarriod out ; — 
Held- the giving of raoh an offer 
A notice' to determine the agreement 
did not constitute a roeoiaHion by 
mutual oonaent. — F uijleb’s Tuxatrbb, 
Ltd. V. Musqbove (1923). 31 C. L. K. 
524.-~AUS. 


PART Vll. SECT. 6, SUB-SECT. 7. 
•e. Oft good shipped tender eoniraet .} — 
Bvlotan IfmcBTRiAX. Oo.. Ltd. e. 
Canada Obmbmt Co.. Ltd., [1926] 


: D. L. R. 496 ; [1926] S, C. R. 244.— 
)AN. 

PART VII. SECT. 7. 

■J. Distinguiehed from resciasion.] 
-There is a difference between can* 
lelJation & rescissJon. The logical 
K)nsenuoooo8 of true resoisslon are 
ho returning by each party of the 
>enoflts he has received, or restitvtin 
n integmm. Canoellatlou moans de- 
ermination of Die oontiaot without 
estitutJon. — Piumead He Imperial 
Lumber Yards, Ltd. v. Mkaohkh, 
1023] 4 D. Lu R. 1096 ; 3 W. W. It. 
1308.— CAN. 

PART VU. SECT. S, SUB-SECT. 3. 
■k. SubstUuHon of party .] — To eff^t 
t sale an agent deeded to buy the 
irticLe himself & then sell to the 
juySr. To do this he altered a con- 
tract by substituting his own name for 
that of his prtodpai: — Hetd: the 
Kmtcact waa avoided by this altora- 
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tion. — Royal J3ank of Canada v. 
Frank, [19231 4 U. L. It. 12J3.— CAN. 

si. AddUum of pvovUitm for jhiu> 
ment of CAmijiomui inter rut.] — Held : an 
alteration in a material respect.— 
PaKBATI CHAllANMUKHICtURK t’. AMA- 
RENDKA Nath IlUATrACIIAliJKK (LU25), 
I. L. U. .'>3 (^n)c. 4IH.*-IND. 

sm. AUerati*m in wriUng of printed 
form.] — lu the case of a uontliot 
between different clauses of an agree- 
ment arising from the expunging or 
alteration by pen &t ink of certain 
provisions of a printed form in general 
use, a groafcor effect Is to bo attributed 
to the writing than to the printed 
words. — Ksunrr Suoar Co., Ltd, v. 
Webster. [1929] 4 D. L. K. 591 ; 2 
W. W. li. 60ri ; 24 Alta. L. K. 174 ; 
revBd. on facta, [3 930] S. O. K. 518; 
4 D. L. R. 343.— CAN. . 

PART VIL SECT. 8, SUB-SECT. 8.— A. 

8005 i. General ruIe.Wl'HORNB v. 
WlLUAMB (1887). 13 O. R. 577.— CAN. 



Omw 8098-8168. 
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3098. Add* Annoiaiiona : — Consd. First Russian 
Insoe. V, London & Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates De Medulla (1923), 92 L. J. K. B. 
466; Kursell v, Tim^r Operators & Con- 
tractors (1926), 96 L. J. K. B. 669; Re Wait, 
[1926] Ch. 962 ; May r. May, [1929] 2 K. B. 
386 ; Graves v. Cohen (1929), 46 T. L. R. 
121 ; Walton Harvey, Ltd. v. Walker & 
Homfrays, Ltd., [1931] 1 Ch. 274. 

8094. Add. Annotation: — Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, [1927] 
A. O. 004. 

8094a. .] — SaBGANT (W. J.) & Sons v. 

Paterson (Eric) &: Co., No. 8090a, ante. 

3095. Add. Annotations : — Refd. Cantiere Navale 
IMestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 679 ; Hirji Mulji v, Cheong Yue S.8. Co., 
[1926] A. C. 497. 

8099. Add. Annotation : — As to (!) Dlstd. Walton 
Harvey, Ltd. v. Walker & Homfrays, Ltd., 
[1931] 1 Ch. 274. 

8099a. .] — The lessees of a hotel entered 

into two contracts with a 6rm of advertising 
agents, under the terms of which the latter 
, were entitled to erect & exhibit, for a term 
of years, upon the roof of the hotel, electrically 
illuminated advertisements. An electric sign 
• was duly erected. Before the expiration of 
the term the local authority, in exercise of 
its statutory powers, served the lessees with 
a notice to treat for the purchase of their 
estate & interest in the hotel, &, ulti- 
mately, having acquired the reversion to 
the lessees’ term, took possession, closed the 
hotel, & began to demolish it. The electric 
sign was removed by arrangement with the 
advertising agents, wlio subsequently com- 
menced an action against the lessees to 
recover damages for breach of the two con- 
tracts : — Held : the local authority had 
acquired defts.’ interest in the premises by 
compulsion ; the two contracts did not confer 
upon pitfs. any propi'ietary interest or estate 
in the hotel ; &, as. it could not be said that 
both parties to those contracts had made 
their oargain upon the footing that if the 
local authoiity exercised their powers & took 
the hotel the contracts were to be discharged, 
there must be a declaration that defts. 
were liable to pitfs. for damages for breach of 
those contracts. — Walton Harvey, Ltd. 
V, Walker & Homfrays, I/td., [1931] 1 Ch. 
274 ; 144 L. T. 831 ; 20 L. G. R. 241, C. A. 

8101a. All available shipping requlsldoned.] 

— In an action brought in Singapore in Aug. 
1017, defts. counterclaimed damages for failure 
by pltf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. : — 
HM: Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), s. 6 (1), which 


provides that in all questions which arise 
for decision in the Colony ** with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England in the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,** 
made Defence of the Realm Amendment 
Act No. 2, 1916 (c. 37), & Courts (Emergency 
Powers) Act, 1017 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1014 (c. 29), or under the prerogative power. 
— Seng Djit H in v. Nagurd as Pdrshotum- 
DAS & Co., [1923] A. C. 444 i 92 L. J. P. 0. 
141 ; 128 L. T. 780 ; sub nom. Hin v. 
PURSHOTUMDAS &i Co., 39 T. L. R. 226, 
P. 0. 

8103a. .] — (1) If a man covenants to accept 

£1,000 bank stock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it. (2 ) A man cannot be sued for money 
ho covenanted to pay on the performance of 

, a particular act if he prevents such per- 
formance. — Shales v. Sbignobbt (1699), 1 
Ld. Raym. 440 ; 12 Mod. Rep. 248 ; 91 E. R. 
1192. 

8116. Add. Annotation : — Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 

3121. Add. Annotation -Refd. The Penelope, 
[1928] P. 180. 

3123. A (2d. Annotation: — Refd. The Penelope, 
[1928] P. 180. 

8124. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

3187. Add. Annotation : — As to (2) Consd. Haskell 
r. Marlow, [1928] 2 K. B. 45. 

3149. Add. Annotation: — Expld. Re Wait, [1927] 
1 Ch. 606. 

8158. Add.* Annotation : — Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd.. [1931] 
1 Ch. 274. 

8162. Add. Annotation : — As to ^3) Apld. Sargant 
V. Paterson (1923), 129 L. T. 471. 

3166. Add. Annotationfi : — Consd. First Russian 
Insce. V. London Lancashire Insce., [1928] 
Ch. 922. Refd. Browning v. Cruintiu Valley 
Collieries, [1926] I JC. B. 522 ; Hirji Mulji 
V. Cheong Yue S.S. Co., [1926] A. C. 497; 
The Penelope, [1928] P. 180 ; May v. May, 
[1929] 2 K. B. 386; Ottoman Bank v. Cha- 
karian, [1930] A. C. 277 ; Walton Harvey, 
Ltd. r. Walker & Homfrays, Ltd., [1931] 
1 Ch. 146. 

8168. Add. Annotations: — Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Lan'inaga v. Soc. f'ranoo 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 466; Cohen v. SeUor, 
[1926] 1 K. B. 636; The Penelope, [1928] 
P. 180 ; Hyman v. Hyman, Hughes v. 


PART VII. SECT. 9, SUB-SECT. 2.— B. 

3096 V. .1 — Where a contract 

to tUi'eah a whole crop does not provide 
tor tho rights & iiablUties of the parties 
in the event. of the threehlug being 
interrupted by weather conditions, It 
will bo hold that the oontract was based 
on the aasiuuptiou that the state of the 
weather would remain such as to permit 


the threshiug being done with nothing 
more than temporar>' interruption, &. 
therefore, altliough the oontraot will 
not be determined by a slight storm, 
a permanent break In the weather 
making threshing impossible tor an 
indefinite period will put an eud to it : 
& when so ended the thrmher is entitled 
to recover for the threshing which he 
has already done. — Kuein v* Sandbb- 
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SOK, [1928J 3 D. L. R. 894 : (1928] 
2 W. W. R. 289 ; 23 Aita. L. R. 467.— 
CAN. 

PART VII. SECT. 9, SUB-SEOT. 2.— I. 

an. ConirtuA to intdal ftimaee dt main- 
tain tpecUUd ttmperafvrt of heat — 
Ckange of fumane.l — AllLis V. Glack 
Bat Housuro Commission, (1926 J l 
D. L. R. 603 ; 58 N. 8. R. 317.— CAN. 


VoL m--C<mtraot Ctaes 8168—8194, 



3170. Add. Annotationa :—Aa to (2)Refd.Th0Lord 
Stratihcona, [1926] P. 143; The Penelope, 
[1928] P. 180. 

8171. Add. Annotation The Penelope, 

[1928] P. 180. 

8172a. .] — (1) By a cUarterparty made in 

Nov. 1910, reaps, agreed to place their 
ste am s h ip at the disposal of applbs. on 
Mar. 1, 1917, & applts. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was requisitioned by the Govt, 
before Mar. 1, 1917, & was not released until 
Feb, 1919. Api)lts. then refused to take 
delivery of her : — Held : there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their o;>inion8 or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occuri’ence 
in such circurvistances os to show it to be 
inconsistent w.th the further prosecution of 
the advent\ire. — Hirji Munji v. Oiieong 
Yue S.S. Co., [1926] A. C. 497 ; 95 L. J. P. O. 
121 ; 134 L. T. 737 ; 42 T. L. R. 359 ; 17 
Asp. M. L. 0. 8 ; 31 Com. Cas. 199, P. C. 

Annotation : — Genmdly. Befd. De la Garde v. Worenop (1927), 
96 L. J. Ch. 440. 

3175. Add. Annotation : — Refd. Hirji Mulji v. ■ 
Oheong Yue S. S. Co., 11926] A. O. 497. 

3177, Add. Annotations : — Refd. Paterson Zoohonis 
V. Elder Dempster, [1923] 1 K. B. 420; The 
Erik Boye (1929), 142 J.. T. 336. 

3178a. .] — In a charterparty there was a 

marginal memorandum ttiat in the event of : 
“ war, blockade, or prohibition of export 
j)reventing loading, this charter to be can- 
celled ” : — Held : the charterparty was put 
an end to ipso facto by the happening of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty. — 
Adamson v. Newcastle Steamship 
Freight Insurance Assocn. (1879), 4 
Q. B. D. 462 ; 48 L. J. Q. B. 670 ; 41 L T. 
160 ; 27 W. B. 818 ; 4 Asp. M. L. 0. 150, 
D. C. 

Annotations ; — Consd. Mercantile S.y, Co. v. Tyscr (1881*), 7 
Q. R. D. 73 : Muel Try van Ship Co. v. Wclr Andrew, 
tlOlO] 2 K. B. 844. Apld. Capel v. Soulldi (1916), 114 
L. T. 921. Befd. He Jumloson Sc Newcw^Mo Steaiunbip 
S'relght InBOe. Aasocn. (1895), 11 T. L. R, 19(5. 

3178b. .] — ^Thb Penelope, [1928] P. 180 ; 

97 L. J. P. 127 ; 139 L. T. 365 ; 44 T. L. B. 
697 ; 72 Sol. Jo. 557.; 17 Asp. M. h. O. 486. 

3179. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Expotl 
Agency, [1926] 2 K. B. 172. 

3181. Add. Annotation : — Consd. Cantiere Navale 
Triestina r. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3182. Add. Annotation : — Dlstd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 


3183. Add. Annotation: — ^Distd* Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

3183a. Ship ordered to leave port — 

Subsequent permission to return de load.] — 
A charterpaHy of an Italian ship provided 
that 216 running hours, Sundays de holi- 
days excepted, weather permitting, shoidd 
be allowed the charterers for loading & dis- 
charging, dc that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six houi’s' notice to the charterers* 
agents, berth or no berth. The exceptions 
clause excepted “restraint of princes, rulers 
& people.** The ship arrived at Batoum, 
& notice of readiness to load was given, 
& the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts, the ship was ordcirod by 
the port authorities to leave Batoum & also 
Russian waters, & accordingly the ship wont 
to Constimtinople. Subsequently permission 
was obtained to lojid the ship at Batoum, <fc 
she returned aftt^r being absent from the port 
a little over a fortnight. The owners sub- 
setjuently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship wiis absent from Batoum : — Held : 
interference by the Russian Govt, did hot 
amount to such an itl<‘.gality as to excuse the 

S orformance of tiie contract. — C antterb 
Tavale Triestina v. IlANDEiiSVERTRETUNa 
DER Russ. S025. F()r>. Hovietf Republik 
Naphtha Export, [1926] 2 K. B. 172; 94 
L. J. K. B. 679 ; 133 h. T. 162 ; 41 T. L. R. 
365 ; 99 Sol. Jo. 443 ; 16 xksp. M. L. 0. 601 ; 
30 Com. Caa. 172. 0. A, 

Annolat i(m lU Itopncr Shipping' Co. & (,'leovcH 

Western Valleys Anthraciito CollIerlOH, 11927 J 1 IC. R. 879. 

3184. Add. Annolalioyi Bald. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 

3185. Add. Annotations : — Refd. Sargant v. Pater- 
son (1923). 129 L. T. 471; Akt. Reidar v. 
Arcos ( 1926), 42 T. H. 737 ; Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 

3188. Add. Annotali(ms : — Consd. Snia Soc. di 
Navigazione Industria e Commorcio v. Suzuki 
(1924), 29 (yom. (Jas. 284 ; Cantiere Navale 
Tritistimj. v. llandelsvertretung dcr Russ. 
Soz. Fod. Naphtha Export (1926), 94 L, J. 
K. B. 579. 

3189. Add. Citalions:- m L. J. K. B. 465 ; 129 
L. T. 05 ; 10 Asp. M. L. 0. 133 ; 29 Com. 
Oas. 1. 

Add. Annotation : — Refd. Hirji Mulji v. Cheong 
Yue S.S. Co., [1926] A. 0. 497. 

8193. Add. Annotation : — Refd. Perry v. Equitable 
Life Assco. Soc. of U.S.A. (1029), 45 T. L. R. 
468. 

8194. Add. Annotaiions: — Consd. Larrinagav. Soc. 
Fx’anco Americaino Des Phosphates De 
Medulla (1923). 92 L. J. K. B. 4f6; First 
Russian Insce. v. London & Lancashire Insco., 
[1928] Ch, 922 ; Walton Harvey, Ltd. v. 
Walker & Homfrays, Ltd., [1931] 1 Ch. 274. 
Refd. WiUis v. Willis (1927), 96 L. J. P. 177 ; 
The Penelope, [1928] P. 180; Hyman v. 
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8194 i* Time charter — Skip re- 
quiaUioned hy Government.] — Held: a 


condition wan not to b« implied in 
the contract tliat an interruption ehould 
excuse the party from the further 
performance of ft, unless imbstantially 
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the whole contract became iinposHlblc 
of performance. — D ominion Coal Co. 
V. liOBD Btbathcona S.S. Co., (1924) 
2 f). L. B. 66 ; 67 N. S. R. 113,— CAN. 
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Hyman, Hiigliea Hughes, [1929] P. 1 
May v. May7ll929] 2 K. B. 389. 

819ft* Add, Annoiaiicns : — Ab to {1) Apld* Snia Soc. 
di Navigazione Industria e Commercio v, 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
First Bussian Ixisce* v. London & Lancashire 
Insce., [1928] Ch. 922; The Penelope, [1928] 
P. 180. Ab to (2) Apld* Hirji Hulji v. Oheong 
Yue S.S. Co., [1920] A. C. 497. Refd* May 
V, May, [1929] 2 K. B. 380. Oenerally, Refd* 
Cohen c. Sellar, [1926] 1 K. B. 530 ; H^an 
V, Hyman, Hughes v. Hughes, [1929] P. 1 ; 
Lever Bros., Ltd. v. Bell (1930), 47 T. L. R. 

. ^7. 

8199* Add. Annotation: — As to (1) Refd. Oantiaro 
San Bncco S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 220. 

3199a. .] — Huuri Mulji v, Ojikonq Yue 

S.S. Co., No. 3172a, ante. 


3201* Add. AnnotaUon : — Refd* Benaim v. Debono, 
[1924] A. C. 614. 

8202. Add. Annotation to (2) Consd. Oantiere 
Navale Triestina v, Handelsvertretung der 
Buss. Soz. Fod. Naphtha Export (1926), 94 
L. J. K. B. 679. 


8206. Add. Annotation: — Refd. Oayzer, Irvine v. 
Board of Trade (1026), 95 L. J, K. B. 1064. 

8207. Add. Annotation: — ^Refd. Finlay v. Kwik 
Hoo Tong Handel Maatschappij (1928), 98 
L. J. K. B. 261. 


3208. For “ national read “ notional.** 

8211* Add, Annotations : — As to(l) Refd. Larrinaga 
V. Soc. Franco Americaine Des Phosphate 
De Medulla (1923), 92 L. J. K. B. 455; 
Jebara v. Ottoman Bank, [1927] 2 E. B. 254. 

8218. Add. Annotation: — As to (2) Refd* Livock 
V, Pearson (1928), 83 Com. Oas. 188. 

8220. Add. Annotation : — Consd* Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1931] 
1 Ch. 274. 

8221, Add. Afinotation: — Refd. Compagnie Con- 
tinentale d’lmportation v. Handelsvertretimg 
der Union der Husaian Soviet Republic in 
Deutschland (1928), 138 L. T. 063. 

8225a. Conflscation by foreign Government.] — By 
a contract tlio vendors agreed to sell & the 
purchasers to purchase the timber then 
standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in whicli to cut & remove it, such time to be 


extended if the purchasers were prevented 
by an act of the Ck>vt., or otherwise by force 
majeure^ or by war, from cutting or disposing 
of the timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
^^ch the forest & all the timber therein 
became the property of the Latvian State, 
the agreement Decaine annulled, dc all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated : — 
Held : the performance of tne contract was 
entirely frustrated by the act of the Latvian 
State, Sc the parties were released from it. — 
KUB8BLL V. Timber Opbra.tobs Sc Con- 
tractors, [1927 J 1 K. B. 298; 95 L. J. K. B. 
609; 135L. T. 223; 42 T. L. B. 435, 0. A. 

3226. Add. Annotation : — Refd* Kursell v. Timber 
Operators Sc Contractors (1920), 95 L. J. K. B. 
569. 

8231. Add. Annotation: — Refd. Walton Harvey, 
Ltd. V. Walker Sc Homfrays, Ltd., [1931] 
1 Ch. 146. 

3238* Add. Annotaiiona : — As to (2) Consd. Cantiere 
Navale Triestina v. Handelsvertretung der 
Kusse Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 579. Refd. Laninaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. JT. K. B. 455; EurseU 
V. Timber Operators Sc Contractors (1926), 
96 L. J. K. B. 669 ; The Penelope, [1928] 
P. 180 ; Hyman v. Hyman, Hughes v. 
Hughes, [1929] P. 1 ; May v. May (1929), 98 
L.J. K. B. 770. As to (2) Refd. Lever Bros., 
Ltd. V. BeU (1930), 47 T L. R. 47 ; Walton 
Harvey, Lid. v. Walker Sc Homfrays, Ltd., 
[1931] 1 Ch. 274. 

3238. Add. Annotation : — Refd. Browning v. Crum- 
lin Valley Collieries, [1920] 1 K. B. 522. 

3239. Add. Annotation : — ^Refd. Browning v. Crum- 
Un Valley CoUieries, [1920] 1 K. B. 622. 

3240. Add. Annotation : — Retd. Browning v. Crum- 
lin Valley CoUieries, [1920] 1 K. B. 622. 

3243. Add. Annotation : — Refd. Browning v. Crum- 
lin VaUey CoUieries. [1926] 1 K. B. 522. 

8249. Add. Annotation : — Refd. Foscolo Mango 
Sc Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

3275. Add. Annotations : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1030] 1 Ch. 628 ; 
Pockney v, Atkinson (1929), 142 L.,T. 136. 
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Z2QAV. fievad,, (1924] A. C. 22G; 93 
L. J.P.O. 8G; 130 L. T. 610. 

3217 i. IHMculties in way of 

shipment.] — By a ooDtrac^t, wa<le in 
1916. doft. Bolu certalii goods, sliluiuent 
to be from a ooutioootal port iu six 
approximately equal monthly parcels : 
— Held : the long delay In ahlpmont 
oauned by war did not frustrate the 
oommerolol object of the oontraot St so 
put an end to it. — H inostau v. Goulin 
K Co. 1^>PH1BTAAY, l/TD. (1925), 35 
O. L. a. 303 ; 31 Argus L. B. 221.— 
AUS. 

8224 1. ImporiaiioH restricted by 
Cfovemment,] — Applt.. a manufacturer 
of yiMunt, entered Into a written contract 
under which he undertook to supply 
a certain portion of his output to 
resp. during 1927* Clause 8 of the 
contract provided that “ in the event 
of legislation being passed . . . which 
may in any wise restrict or prohibit 
the sale of yeast In any quantity or 
to class or raoe, this agreement 
shall become void,*' while riiwuse 9 
provided that ** if such legliGation . . . 


relates only to Imported yeast then 
your selling price . . . may be 
luoroaeed at your option ” in oortaln 
respects. In June, 1927, by Aot 24 
of 1927, tho importation of yeast into 
the Union w^os prohibited osoept with 
the permission of the Comr. of Police. 
Applt. thereupon repudiated the con* 
tr«K;t, pleaded it was null & void under 
olauses 6 9 thereof i-^Ueld : legis- 

lation prohibiting the importation of 
yeast aid not faU within the terms of 
either clause of the oontraot, inasmuch 
as it did not prohibit or rostriot tho 
sale of yeast. — (X)Bo>RBa8Ki> Ybast, 
Ltd. 0. uisTBiBUTiNa Agency, Ltd., 


[1928] App. D. 301.— S. AF. 

k i. ,1 — ^A oontraot being for 

export only ; — Held : Ito object was 
frustrated. — M aykb Sl Lack Inc. r. 
Atlantic Sugar Retinbiues, Ltd., 
(19261 2 D. L. R. 783 ; 58 O. L. li. 
531.— CAH. 
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tp. Strife of workmen — Lease of saU 
Hew .* the ooatnot to pay 
rent had not become fanposBlble of 
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performanoe. — H abi Laxman Josbi 
V. Secrbtart of State fob India 
(1927), 1. L. R. 52 Bom. 142.— IND. 

if. Refusal of municipiiL licence for 
hustness contemplated.) — Fong v. 
Ksrwin (Ont.>, [1929] 3 D. L. R. 612. 
— CAN. 


PART Vll. SECT. 9, SUB-SECT. 5. 

1 i. Lease of hotel .) — The ledsees 

of an hotel property, upon pzohihition 
oomitig into force in Alberta, sued for 
a declaration that tho lease of the 

8 remises & an agreement to purchase 
[le chattels in the hotel were ter- 
minated through failure to obtain a 
licence : — Held : the abolition of the 
bar was a risk that must be undortaken 
by the lessee, it being a case not of 
total dedtruotiOD of the euMect-matter, 
but a case of sterility. — C heriueb Sc 
Orton v. MoCreiobt Sc Pennwqton, 
[1917] 2 W. W. R. 8 ; 11 Alta. L. R. 
ho ; 33 D. L. R. 689.— CAM. 

PART Vll. SECT. 9, SUB-SECT. 6. 
8278 I. RsostL, 11924) A. C.^ 826; 93 
L. J. p. c. seTiao l. t. eto. 




Vol. zn^contraot Omms 8276-8618. 


S276* Add, Annotation :’-^A3 to (2) Refd. Hyman 
V, Hyman, Hughes v, Hughes, [1020] P. 1. 
8280* Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes V, Hughes, [1029] P. 1. 

8282. Add, Annotations : — Consd. Canliare San 
Rocco S. A, V. Clyde Shipbuilding & Engineer- 
ing Co., [1024] A. C. 226 ; Graves v, Cohen 
(1929), 46 T..L. II. 121. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 530 ; Hyman v, Hyman, 
Hughes V. Hughes, [1929] P. 1. 

3303. Add, Annotation : — Refd. Tredegar v, Har- 
wood, [1929] A. 0. 72. 

8806. Add. Annotation: — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

8810. Add. Annotation : — Refd. London & North 
Eastern Ry, Co. v. Blundy, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cos. 02. 

3814. Add, Annotation : — Refd. London & North 
Eastern Ry. Co. v. Blundry, Clark & Co. 
(1931), 20 Ry. & Can. Tr. Cas. 92. 

8824. Add, Annotation: — Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

3327. Add. Annotations : — As to (5) Apld. Meyrick 
V. Dyson (1925), 41 T. L. It. 368. Qmerally, 
Refd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

3328. Add, Annotations : — Apld. Boldry v, Mar- 
shall, [1925] 1 K. B. 260 ; Barker v, Agius 
(1927), 43 T. L. R. 751 ; Huntoon Co. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

After this case add “ See, also, Companies, 
No. 814a.” 

3830. To the cross-references following this case 
add '*As regards bills of exchange.] — See 
Bills of Exchange, Vol. VI., pp. 79 -03.” 

3340. Add. Annoiaiiona : — Refd. Guy-P^O v. 
Poster, [1930] 2 Ch. 169 ; Huntoon t/O. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

3346; Add, Annotations : — Refd. Guy-Pell v. 
Foster, [1930] 2 Ch. 169 ; Huntoon Co. r. 
Kolynos (Incorporatt^d), [1030] 1 Ch. 528. 

3351. Add. Annotations: — Consd. Huntoon Co. v. 


Kolynos (Incorporated), [1930] 1 Ch. 628. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 

3379a. Provided ** undertaking •• carried out,] 

— BbUFF V. CONYBEARB (1808), 17 Ij, T. 
664. Ex. Ch. ; revsg. (1862), 13 0. B. N. S. 
263. 

JnnoiatioH: — Consd. London Coiyin. v. Handon, London 
Oorpu. t>. Mot. Uy„ Mot. lly. r. Loudon Corpu. (1872), 26 
L. T. 86. 

8407. Add. Annotation: — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Oh, 528. 

3408. Add, Annotations : — Consd. Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Refd. Guy-Pell v. Fosto, [1930] 2 Ch. 169. 

3447, Add. Annotaiion : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

3487. Add, Annolations : — Refd. British & Bening- 
tons i». North Western Cachar Tea Co.» [1923] 
A. O. 48 ; Never-Stop Ry. (Wembley) v, 
British Empire Exhibition (1924) Incorpo- 
rated, [1926] Ch. 877. 

3490. Add. Annotation Refd. British & Bening* 
tons V, North Western Cachar Tea Co., [1923] 
A. C. 48. 

3494. Add, Annotations : — Refd. United States 
Shipping Board v Diirrell, [1923] 2 K. B. 
739 ; Anglo-Nowfoundland Development Co. 
V. Pacilic Steam Navigation Co., [1924] A. C. 
406; .Cohen V. Sellar, [1926] 1 K. B. 536. 

3495. Add, Annotation : — Refd. United States 
Shipping Board v. Burrell, [1923] 2 K. B. 739. 

3500. Add, Annotation : — Refd, British & Bening- 
tons V. North Western < -achar Tea (b., [1923] 
A. C. 48. 

3508. Add>, Annotation : — Dlstd. Ohillingworth v, 
Esebe, [1923] 1 Ch. 576. 

3509. Add. Annotation : — Refd. Samuel v. Dumas, 
[1924] A. C. 431. 

3513. Add. Annolaiions Consd. Actics Nord- 
Osterso Rederiet v. (Jasper, Edgar (1923), 
28 Com. Cas. 222. Refd. British Boning- 
tons V. North Western Cachar Tea Co,, [1023] 
A. O. 48. 
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3805 i. Performance by one In eatU- j 
faction of other party — Whether party 
bound to decide, reasonably or entitled to 
decide arbitrarily — lionA fide deeinion.] 
— i’ltf. otpreod to place Hoda around 
defte. ’ power house to their natisf action . i 
Defta,, not bein? aatiehod with the 
sods or the work, cancelled the con- l 
tract. In an action fftr damagres for I 
breach ot contract, the Jury found that 
defts. had actofl honestly but un- 
reasonably : — lletd : the Judfonent of 
defts. honestly arrived at was final, Sc 
pitf. was not entitled to recover. — 
Truman v. Ford Motor Ck>. of 
Canada, Ltd., (1926] 1 D. L. K. 9C0 ; 
58 O. L. R. 317.-~CAH. 

St. Receipt of money — jyuty to 
colleci.] — A contract provided for a 
percentage of the moneys received by 
one party to be paid to the other ; — i 
Held : liability could not be evaded by 
failure to coUeot tbo moneys ; but 
whore there was good reason to suppose 
that litigation for the purpose ot 
collection would be useless, there was 
no duty to litigate. — NoBTnRBK Pipk 
Line Co. v. Canadian Gas Oo., (1924] 

4 D. L. R. 1111.— CAN. 


PART VII. SECT. 11, SUB-SECT. 1.— 
B. (a). 

a i. Agrumeni to seU deeder*B 

husinesB miibject to granting of licence by 


liceniiina oMcer.] Rajah v. Shuman 
(1927). 48 N. L. R. 309.— S. AF. 

PART VII. SECT. 11, SUB-SECT. 1. - 
D. ^a). 

0 i. .] — Halifax Sc Cafe 

Breton Coal Sc Ry, C(7. v. OiiEODity, 
Carts. Dig. 2ud cd. 727.— CAN. 

PART VII, SECT. 11, SUB-SECT. 1.— 

D. (q). 

•a. Timber licence- — Condition ayainst 
employment of Chinese or Japanese. \ 
— A oouditioii In a special Umber 
licence under Laud Act (B. C.), 1908. 
tliat no Chinese or Japanese should 
bo employed in connection there - 
witJi is one of the essential terms 
of the liotmeo.— A.-G. for Britibii 
Columbia v. Bkqoks, Bidlakk Sc Co., 
(19221 3 W, W. R. 9 ; 63 8. C. R. 466.— 
CAN. 

cd. Contract for sale of currency — 
Pairnumt condition precedent to delivery.] 
—Walsh v. Brown (1868), 18 C. V. 
60.— CAN. 

§{, Selling agency agreement .] — 
Aucutehlonib V. AiiMS (1875), 25 
C. P. 403.— CAN. 

tk. Agreement to seU land for church — 
If congregation brought togdher. )■ — Held : 
although at first conditional, the con- 
tract, by reason of a congregaUon 
having assembled, became absolute. — 
A.-O. V. CHmsTiB (1807), 13 Gr. 495.— 
CAN. 


PART VII. SECT. 11, SUB-SECT. 1.— 
E. 

3422 i. Oenernl rule.] — Where ♦ a 
decurnent J« sntnolontly clear Sc 
certain, Tsiymetd, dependrt oii sotiio 
Himjdo omidition or event, It is suineient 
for 1)1 tf. to allege that the condition 
has boon conmlied with or the event baa 
happened. The onus then lioa on deft. 
U> show that what was Intended by the 
document sued on to bo a condition 
preccxlent to entitle pltf. to succeed 
has not been coniplksl with. — Union 
Shauk Aoenov Sc Investment, Ltd. 
(Liquidatorb) V. Spain (1927), 48 
N. L. R. 348.- S. AF. 


PART VII. SECT. 11, SUB-SECT. 3.— 
A. (b). 

P I, -j — eonsidoiution for 

a (juit-clalrn disjcl whs the maintenance 
of the grantor Sc pltf. during their 
lives. After the death of the grantor, 
deft, married, Sc pil-f. left Sc lived else- 
where : — Held : as It was clearly 
meant that pltf. would live In deft.^s 
bouse Sc be maintained there by him. 
Sc AS she had no valid cnchhc for leaving 
him, deft, was not obliged to provide 
for her support elsewhere. — Comkan 
V. Leblanc, fl923J 2 D. L. R. 1070 ; 
60 N. .S. R. 201.— CAN. 


PART VII. SECT. 11, 8UB-8ECT. 3.— 
A. (0). 

3509 i. JVhat amounts to waiver.] ^ 
Howes v. CirAj.ByER, 11923] V. L. H. 
295 ; 32 O. L. R. 159.— AUS. 


«f.8» 
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8514* Add. AnnotaHon ; — Bald. Admiralty Comrs.* 
V. Chekiang (Owners), [1926] A. 0. 637. 

8519* Add. AnnotaUana : — Raid. Lawrence 
Hayes, [1927] 2 K. B. Ill ; Earle v. Hems- 
worth R. D. C. (1928), U T. L. E. 606 ; Be 


Pinto Leite, Ex p. Des Olivaes, [1929] 1 Oh. 

221 . 

3620. Add. Ciiaiion : — Bevsd. sub nom. NlCHOia 
V. North Mbtropoutan Railway & Canal 
Co. (1894), 71 L. T. 836, 0. A. 


Part VIII. — Defences to Actions for Breach of Contract. 


3661. Add. Annotaiiom : — Consd. Rose & Frank 
Co. V. Crompton, [1925] A. C. 446. Rafd. 
British & Beningtons v. North Western 
Cachar Tea Co.. [1923] A. C. 48. Mentd. 
Royal Exchange Assce. v. Hope, [1928] Ch. 
179. 

3569. Add, A^inotaiion : — Raid. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3606. Add. Annotation : — Apld. Berry v. Berry, 
[1929] 2 K. B. 316. 

8614. Add. Annotation : — Reid. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

3622. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. lu R. 626. 

3641. Add. Annotations : — Consd. Jones v. Waring 
A Gillow, [1926] 2 K. B. 612. Rafd. Barclay 
V. Malcolm (1925), 183 L. T. 612. 

8646. A(2d. Annotations: — As to (l).Refd. Re 
‘ British American Continental Bank, Lissor 
& Rosenkranz*s Claim, ! \ 923] 1 Ch. 276 ; 
Re Chesterman's Trusts, Mott v. Browning, 
[1923] 2 Ch. 466 ; Peyrae v. Wilkinson, [1924] 
2 K. B. 166. 

8654. Add. Annotation : — Consd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 601. 

8668. Add. Annoiation Reading Trust, 

Ltd. V. Spero, Sporo v. Reading Trust, Ltd., 
[1030] 1 K. B. 492. 


8661. Add. Annotation : — Rafd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, litd., 
[1930] 1 K. B. 492. 

8667. Add. Annotation : — Raid. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Ltd., 

[1930] 1 K. B. 492. 

8671. Add. Annotation : — Raid. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

3678. Add. Annotation : — Rafd. H. v. H., [1928] 
P. 206. 

3680. Add. Annotation : — Rafd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 250. 

*8749. Add. Annotation : — Rafd. Re Houlder, [1929] 
1 Ch. 206. 

3761. Add. Annotation : — Rafd. Albemarle Supply 
Co. r. Hind, [1028] 1 K. B. 307. 

3752. Add. Annotation : — Rafd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 02. 

3763. Add. Annotation : — Consd. AU^ v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 

3781. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3784. Add. Annotation : — Raid. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

3784a. .] — Hall v. Padlky (1923), 156 L. T. 

Jo. 83. 


• PART VII. SECT. 11, SUB-SECT. 8 .— 
C. 

8681 I. Jlighl of defauUing party to 
sue oi/ter party — Hecovery of deposit .] — 
DeftH. oontmoted to Bupply pitf. with 
a quantity ot lumber to be loadod on 
oars lu July, 1 U 20 . PeftH. hauled the 
lumber to the railway elding ready for 
BMpment, but pltf. failed to provide 
oarH, as it was his duty to do, upon 
whloh the lumber could be loaded : — 
Held : au uotion by pltf. to recover a 
deposit paid ou the ooutroot must be 
dismissed. — Glknnir v. Kushton 
(1922), 55 N. S. K. 530.— -CAN. 


PART Vni. SECT. 2. SUB-SECT. 2.— A. 

3462 1. General rule .] — Whitbford v. 
MoLkod (1808), 28 U. C. U. 349.— 

GAN. 

8647 U. .] — Prior to foreolostiao 

proceedings on a mtm. given by deft., 
pltf. *8 solr. wrote deft,*B solr. that the 
roistered owner was willing to give 
a quit^olalm deed to pltf. to clear up 
the title &, avoid liu^tlon if deft, 
would give a qult<clatm deed to pltl. 
This was agreed to, but sul>soquonUy 
doft.*s solr. reoolvod a letter from 

I dtf.'s sok. purportlug to withdraw 
rom all negouauons to accept a qnlt- 
olaim deed: — Held: there was an 
accord but no satisfaction. — CAmNS v. 
Brown, [1924] 4 D. L. It. 500; 3 
W. W. n. 409.— CAN. 


PART vni. SECT, a, SUB-SECT. 3.— D. 


«1. IHachar^ of mortgage on execution 
of agreetnent oetween mongagor dt mort- 



—CAN. 


PART VIII. SECT. 2, SUB-SECT. 6 .— C. 

3614 I. Saiisfaction by one.] — Judg- 
raonts recovered by pltf. 8c another 
against cloven defts. were assigned to a 
CO. These judgments remaining im- 
paid, T., one of defts., under a com- 
promise agreement arrived at in 1925 
after negotiations with the co.. paid to 
the oo. a sum which ho contended was 
paid to & accepted by the co. in full 
satisfaction of his indebtedness. Origin- 
ally all defts. ,were jointly & severally 
liable in respect of the judgment debts. 
After the agreement was made, the oo. 
sought to examine deft. W. os a judg- 
ment debtor : — Held : the effect of the 
agreement was to release T. unquall- 
iledly In respect of the two judgments 
8c to release his oo-defts. also ; &, 
therefore. W. was not examinable as a 

i udgmeut debtor. — L uosoin v . Balu 
19291 4 D. L. 11. 543 ; 64 O. L. K. 
!51.— CAN. 

PART VIII. SECT. 8 , SUB-SEGT.3. 

sm. Payment by instalments — First 
payment Jo be erpeaited.y—The question 
WHS as to the meaulug of the foilowlng 
clause : ** It is hereby agreed that the 
said E. will, upon the 11 th day of 
every month, beginning upon tbe 11 th 
day of Aug., a.d. 1927 (with the 
exception of the first payment, which 
Is to be made upon the signing, sealing, 
(Sl delivery of these present^ pay to 
the said L. the sum ot 140 per month.** 
ete. A payment was made cm July 11, 
the date of the agreement: — Held: 
the payments wore to be made on the 
11 th day of every month, begUining 
upon Aug. 11. The payment due on 
Aug. 11 was to be expedited, Ar, there- 
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fore, no fresh paimient would be due 
on Aug. 11. — AiTiiNBON V. Atkinson 
(1928), 60 N. S. li. 138.— CAN. 


PART VIU. SECT. 3, SUB-SECT. 4. 

3665 viii. ,] — If there Is no 

Hpoclal covenant for payment of a debt 
elsewhere, the presumption of law Is 
tliat the borrower ought to seek out 
the louder for payment. — Gokdl Das 
V. Natru (1926), I. L. R. 48 All. 310.— 
IND. 

3056 i, Unless creditor 

abroaiL ] — The duty which English law 
imposes upon a debtor to find his 
creditor & pay him is Imposed upon 
iiim only if the creditor is within the 
realm. If in India a debtor is subject 
to the same duty, it is similarly limited. 
— Bansilal Abibchand V. Ghulan 
Mahbub Khan (1925), 53 L. R. Ind. 
App. 58.— IND. 


P 1. .] — ^Platt V. MoFauc. 

(1854). 4 C. P. 39S.— CAN. 


^ p ii. .] — Dornbbro V. 

SoMERvnxB, [1929] 1 D. L. R. 811 ; 
40 B. C. R. 415.— CAN. * 


PART Vlll. SECT. 8. SUB-SECT. 5.— F. 

■p. Manager of dddar agemi of 
creditor — Fraudulent entry of payment.} 
— McMorris r. Empress Ictatiue 
C!o.. Ltd., [1923] 8 D. L. R. 55^ 16 
Saak. L. R. 504 ; [1923] 1 W. W. R. 
1144.— CAN. 


PART VllL SECT. 3. SUB-SECT 5.— 
G. (b) S. 

3705 iY. .h— BABmBAC e. Bodb- 

QUB, [1985J 1 D. L. R. 352.— CAN. 



8784b« - ■■ Pltf. granted a bill of sale over 
certain furniture to a moneylender, aa 
she was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bfil of sale for 
the purpose of paying him oft & of having 
her furniture released from the first bill of 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. ^ In on action by pltf. to restrain defts. 
tom disposing of the furniture comprised 
in the second bill of 'sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
B. 8, & she contended that the roed con* 
sideration was the payment off of the money- 
lender & the release of her furniture tom the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,^0, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera* 
tion was correctly stated in the second bill 
of sale, the action failed. — D’USEZ v. 
Traffics & Discoveries, lyro. (1024), 40 
T. Xj. R. 441. 

3784c. .] — If a bill of exchange or note be 

taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the origij^ debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor. 
If the bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended. — A ltjsn v. Royal 


VdL m— Ooniraet Oases 87841 h~8980* 

Bank of Canada (1925), 95 L. J. P. O. 17 ; 
184 L. T. 194; 41 T. L. R. 625, P. C. 

8806. Add, Annotation : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T.X. B. 625. 

3813. Add, Annotation : — Refd. Jones v. Waring 
& Gillow, [1926] A. 0. 070. 

3817. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 625. 

8818. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 
8833. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 025. 

8864. Add. Annotation : — ^Refd. Re Houlder, [1029] 
1 Ch. 205. 


Sob-sect. 6. — In What Currency and at 
What Rate op Exchange Payment must 

BE MADE. 

See Money and Money-Lending, Vol. IJfXXV., 
pp. 100-176. 

3874. Add. Annotation : — Refd. Abram S.S. Co. 
V. Wostville Shipping Co., [1923] A. C. 773. 

3880. Add. Annotation : — Refd. Albemarle Supply 
Co. v. Hind, [1928] I K. B. 307. 

3905. Add. Annotations : — Apld. Albemarle Supply 
Co. V. Hind (1027), 43 T. L. R. 052. Refd. 
Albemarle Supply Co. v. Hind, [1028] 1 K. B. 
307. 

3909. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1028] 1 K. B. 307. 

3930. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1028] 1 K. B. 307. 


PART Vlll. SECT. 8. SUB-SECT. 5.— 
G. (b) ii. 

3799 i. Acceptance in saUsfactwn 
gucation of fact .] — ^Tho koeplng & usinf? 
of a obeQue handed to a creditor on 
debtor’s oondibion that it Is to bo 
taken in satisfaction of a claim for u 
larger amount, He with words on the 
cheque so iutlmating, is not conclusive 
in law of an oocetrd satisfaction ; 
whether it was accepted in satisfaction 
of the claim is a (luestion of fact. — 
Peterson v. Flack, 11923] 3 D. L. II. 
132; 16 Saak. L. R. 493 ; [1923] 

1 W. W. R. 1289.— -CAN. 

PART VIII. SECT. 3. SUB-SECT. 6.— K. 

•r. Aor cement hy creditors to tvork 
mine — Conditional on mine proving 
valuable — Aline valueless — Formation of 
company by creditors — Whether con- 
clumve as to accord satisfaction .} — 
Whitla V. Phair (1898), 12 Mon. L. R. 
122.--CAN. 


PART VIII. SECT. 3, SUB-SECT. 7.— A. 

8871 i. By debtor — How far creditor 
bound by a«Mor*s appropHalion .] — A 
creditor cannot appropriate In opposi- 
tion to his debtor^ expressed Intention. 
— Dashabathi Gbosb V. Khondkar 
Abdul Hannan (1927), I. L. R. 55 
C^alo. 624.— IND. 

8871 iL .) — Kaulbaoii v. 

Eicmu [1930] 1 D. L. R. 983 ; 1 
M. pTR. 383.— CAN. 


3876 i. .1 — debt owing from 

a creditor to his debtor cannot be 
ooDFidered as a payment by debtor 
until he oonsenta to the creditor re- 
taining it ic applying it on his indebted- 
ness. — Matihewson V. Thompson. 



2 D. L. R. 1211. 
R. 161 ; 19 Sask. L. 


8876 U. .3 — A person who pays 

money has a ri|mt to apply that pay- 
ment to any of the debts which he 


owes. — AI.PKHT V, Storey, [1925] 4 
D. L. n. 3 / i.— CAN. 

3884 111. .1— Where a deJ)tor, 

who owes more than one debt to the 
same creditor, makes a payment with- 
out appropriating it towards the din- 
cliargo of any puixicular debt, tlie right 
of the creditor to appropriate tiie 
amount paid towards any of the doblK 
duo to him continues up to the time 
when ho applies the payment t/owards 
the riisciiarge of a particular debt. — 
Manisty V. Jameson (1925), I. L. K. 

5 Pat. 320.— IND. 

3884 Jv. .1— Where u 

debtor owes several debts to one person 

6 makes a payment to him, but bos 
not taken oiivantage of the privilege 
conferred upon him by Indian Ck)Dtract 
Act. 8. 59, the creditor is at liberty to 
apply the payment in liquidation of 
any lawful debt actually due & nay- 
able to him from debtor. — R elu Mal 
V. Ahmad (1025), I. L. R. 7 Lah. 17.— 
IND. 

8884 V. .1 — Fraser v. 

Looib (1803), 10 Gr. 207.— CAN. 

3884 vl. .1 — DASHARATni 

Ohose V. Khondkar Abdul Hannan 
(1927), I. L. R. 55 <3b1o. 624.— IND. 


PART VIII. SECT. 8, SUB-SECT. 7.— C. 

3913 i. Mortgage debt — Or 

simple contract debt .} — A mtgee., in 


receipts being applied first in payment 
of the acoonat for goods sold : — Held : 
an incumbrancer, whose rights accrued 
after the settlement, was not entiticsl 
to take the position that the rents 5c 
profiU necessarily 8c irrevocably ro- 
dnoea the mtge. as they were received. 
— ^Mitchell v. SAinum (1801), 21 
O. L. T. 224 : 1 O. L. R. 45i— CAN. 


Bndwn (a Bankrupt) (1851), 2 Gr. 
111.— CAN. 

n i. Running acenutd .] — I’KlTilK 

(Ii.). Ltd. v. Frizzle. [1925] 4 D. L. H. 
84.') : on appeal, [19261 2 I). L. 11. 419; 
[1926.] 1 VV. W. It. 905.— CAN. 

3926 U. Aithougli, 

ill tho absonoo of an appropriation by 
tlie debtor, a creditor may apply a 
payment or part, thoroof towards 
satisfaction of a statute -barred debt, 
such an appropriation wUl not revive 
tho n'Hiduo of that debt.— Burton r. 
Hunter, [1931 J 2 W. W. R. 301.— 
CAN. 

3934 1. Earlier debt .} — Under 

an agreement whereby delta, undertook 
to pay through a co-uporatlvo assoon. 
for goods supplied up to a certain 
amount by pltf. to tho assocn. : — 
Held : money paid to pltf. by the 
assocn. after the execution of tho agree- 
ment could not t>e appropriated to a 
debt owing to pltf. under a former 
ogreoraont of tho same kind. — Cod- 
ville Co., Ltd. v. Goddard, [1926] 
1 W. W. K. 602 ; 22 Alta. L. U. 41.— 
CAN. 

3984 Ii. Arrew s of salary — 

Unless approprUdum by debtor to current 
salary, y~lie Locmn (H. J.) Co. (^Ont.h 
[1926] 2 D. L. R. 946 ; 7 C. B. R. 828. 
--CAN. 

q I. .1 — MoQrboob V. 

Gaulin (1848), 4 U. C. R. 878.— CAN. 


g jHsmded debt.} — Semble : 

where a creditor Is owed more than one 
dei)t by the same debtor, but the 
amount of one of the debts is disputed, 

X yment made by the debtor gener- 
cannot be appropriated by tho 
cr<^itor to tho diaputod debt. — J oneb 
V. UZELMAN, [192912 D. L. R. 464 ; 1 
W. W. R. 143 ; 23 8. L. R. 364.— 
CAN. 


t i. .1— ROOB V. PSBBAUXV 

(1367), 13 Or. 206.— CAN. 
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8940b. .]_Where a creditor appro- 

priates his debtor’s payments in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
appropriation. — London & Westminster 
Bank v. Button (1907), 51 Sol. Jo. 466. 

8061* Add. Annotation: — Reid. Albemarle Supply 
Co. V. Hind, [1028] 1 K. B, 307. 

8977. Add, Annotations : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Near East 
Relief V. King, Chasseur & Co., [1980] 2 K. B. 
40, 

8990. Add. Annotation : — Held. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

4000. Add. Annotation: — Reid. Re Wait, [1927] 1 
Oh. 600. 

4009. Add. Annoiaiion : — Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 70. 

4017. Add. Annotation : — Refd. Smith v. Wood, 
[1929] 1 Oh. 14. 


4059r. .] — Feeney v. Firbeck Main Col- 

lieries, l/TD., [1926] 2 K. B. 218; 96 
L. J. K. B. 689 ; 134 L. T. 746 ; 19 B. W. 
C. C. 33, C. A. 

4077. Add. AnnotaUon : — Refd. Saunders v. 
Young’s Brewery (1926), 42 T. L. B. 136. 

4180. Add. Annotation : — Refd. Richmond v. 
SaviU, [1926] 2 K. B.,530. 

4188, Add. Annotation : — Aa to (2) Consd. Smith 
V. Wood, [1929] 1 Cb. 14. 

4193. Add. Annotation /-—RM. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4208. Add. Annotation : — ^Folld. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

4285. Add. AnnoicUiona : — Refd. Lawrence v. 
Hayes, [1927] 2 K. B. Ill ; Humphery v. 
WUson (1929), 141 L. T. 469. 


Part IX. — Constructive Contracts. 

# 


4840a. Double payment by bank to client’s order.] 
— Pltfs., a London bank, on telegraphic in- 
, structlons from a bank In Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of ov t £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay (lefts, 
a further sum of £2,000 & did so. Afterwards 
the Polish <jo., believing the sum jiaid off to 
be £2,000, told the Warsaw bank to arrange 


for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid vnder a mistake of 
fact : — Held : (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 


PART VIIl. SECT. 3, SUB-SECT. 7.— 
E. (a). 


8961 !. StcUcnmnl oj rule ,] — SeOTT & 
Pedkn V. Kluoit. [19261 2 D. L. R. 
ft04 ; [19201 2 W. W. R. 164 ; 37 
B. C. R. US.-OAN. 

8961 U. .] — ^Thc nilo In Claytan's 

Case Is at best merely a prosiimption. — 
(IAlKadian Bank ok Comiikouf. v. 
Smith (1911), 17 W. L. It. 135; 3 
Alta. L. R, 209.~CAN. 


8962 V. .]— Canadian 

Bank ok OoMAiKm^K e. Smith (1911), 
17 W. L. R. 135 ; 3 Alts. L. li. 299.— 

CAN. 

3962 vl. .1 — Lakr V. 

CJRoaniE (1911), 9 Ntld. L. R. 490.— 

NFLD. 


3962 vli. — .] — A debtor has 

the rlKbi to apply a payment in any 
way be iliiuks nl, & If iliero are soveml 
debts lie has a liKbt to say to which of 
the debts tbe fiayinont shall bo applied. 
When thoit) is no approprluUoit by 
tho debtor, the creditor bos tlio ligrht 
to appropriate, & it seems that he 
may appropriate a paymout to an 
uuKuarauteod debt. If neither the 
debtor nor tho creditor makes any 
appropriation, tho law appropriates 
the payment upon equitable principles, 
& pritnA fpeie to the earliest debt, — 
Nash-Siminoton Co., Ltd, r, Cald- 
well. [19311 1 W^ W\ R. 183.--CAN. 


PART VIll. SECT, 3. SUB-SECT. 8. 

K 1. Defence to etcHon on J.O.V.] 

— ^A. 8: B. wore In partnership for soino 
years up to 1007. In tliat year tho 
partnership was dissolved, ft, as tho 
result of an arbu. for tho settlement of 
matters outstanding between tho 
partners, A. paid B. £2,000. There- 
after the two were on unfriendly 
terms, 5: B. \Ya8 in poor cireunistanoes. 


R. died in 1923. Sc A. in 1927. In 
1928, when tho arbiter & the clerk to 
the nrbn. woro both dead, & tho papers 
relating to it could not bo traced, 
R.'fl executrix found, lying among 
Hoinc papers of no value, an I.O.U. for 
£200, dated 1897, CTantod by A. in 
favour of R. She thereupon hrouglit 
HU action against A.'s tnistecs for 
payment of the sum In the I.O.IT. : — 
Jlchl : in order to esiabliish that the 
debt had been discharged, it was 
sulUclont to prove a stale of facts 
inconsistent with its contiiined sub- 
sist euoe, narticularly in view of tho 
erodlUir’s ileiuy in asserting the claim, 
defenders had discharged that onus. — 
M‘Kenzik’ 8 ExKoirrmx V. Moiuhson’b 
TlU^STmid. [19301 S. €. 830.- SCOT. 

PART Vlll. SECT. 3, SUB-SECT. 9.— 
A. (a). 

4028 iv. .1 — Ontario Equit- 

able Law & Accident Insurance 
(^ o. V. lUKEB. (19261 2 D. L. R. 289; 
[1926] S. O. R. 297.— CAN. 

PART VIU.SECT. 4* SUB-SECT. 5.— A. 

4134 II. ,}~Moodir V. Mac- 

kenzie, [19251 1 I>. L. It. 801.— CAN. 

PART VIIl. SECT. 4, SUB-SECT. 7.— 
A. (a). 

4200 iU. .] — W’her© several 

debtors are hound Jointly, a rolcaae 
given to one discharges tho others, 
unless tho creditor, when granting tho 
release, reserves his right against 
them : this rule applies as mnch to 
a Judgment debt as to any other 
obligation. — Castle r. Bilbkt (1921), 
50 O. L. It 536.— CAN. 

PART Vin. SECT. 4, SUB-SECT. 9. 

sr; On seettriiy far debt ,] — The re- 
lease of a debt operatos as a release of 
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any security held In respect of It, — 
A.-a. »\ SMnii Sc France, 11925] 
.V. Z. L. n. 217.— N.Z. 

PART VIIL SECT. 6. SUB-SECT. 1.— 
B. (a), 

4282 i. H’hf ffirr v.uurl u^ill give effect 
to itUtniiun- (Juthvrrd front instru- 
metU.] — MoKkiuan v. AIcQukjsn, [19311 
2 D. L. R. 993. - CAN. 


PART IX. SECT. 1, SUB-SECT. 1.— A. 

4325 I. General rule,] — Wilson v. 
Mason, Lamb v. W’lmoN (1876), 38 
U. C. R. 14.— CAN. 


PART IX. SECT. 1. SUB-SECT. 1.— C. 

St. Payment to enable fttlfilmeni of 
coaerac*.!— Where a timber contraot 
contained the terms that Qovt. & 
all other dues should be paid by the 
contractor, & deft. co. reserved the 
right to retain Qovt. dues from the 
contractor until clearance had b^n 
furulshed : — Held : money paid by 
deft. CO. to furnish* tho clearance was 
paid on behalf of the contractor to fulfil 
his contract Sc was chargeable against 
him. — Keane r. Canaxhan Pacific 
Rv. Co. (1924). 34 B. C. H. 127.— CAN. 


PART DC. SECT. 1, SUB-SECT. 1.— 
D. (a). 

4341 ill. .) — A volunteer cannot 

recover over the debt of another paid 
without request of such other 6c without 
any legal obligation on his part. — 
Mabtkix V. Whittem (1867), 5 Nfid. 
L. R. 200.— NFLD. 

4341 Iv. .1 — The principle that 

a payment made by one person for 
the benefit of another cannot be 
recovered from the latter, no matter 
how clearly he has ben^UMl there- 
from, If he had not exjnresaly or 
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U86, Si the action failed ; (2) pltfs. had been 
negligent as between themselves & dcfts. — 
Babolat Sd Co., I^td. v. Malcx)LM & Co. 
(1926), 133 L. T. 512 ; 41 T. L. R. 618 ; 
69 Sol. Jo. 676 

4358a. Payment of rates on tithe rentcharge by 
occupier — Demand after Tithe Act, 1891 (c. 8).] 
— ^At the date of the passing of the above Act 
rates upon a tithe rentcharge were due & in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 
occupiers of the land out of which the tithe 
rentcha^e issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereU) 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which ho 
had al1owe<. to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them i - Held : having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, h they were not entitled to deduct 
the amount so paid from their rent ; conse- 
quently the landowner was not entitled to 
deduct the^amount which he had allowed to 
the occupiers from the tithe rentcdiarge dite 
by him. — Rc Tithe Act, 1891, Kobkiits v. 
Potts, Jones v. Cooke, [18941 .1 Q B. 213 ; 
68 J. P. 333 ; 42 W. R. 294 ; 9 R. 230 ; 
sub nom. Jones v, Potts, Jones v. Cooke, 
03 L. J. Q. B. 381 ; 69 L. T. 849 ; 10 T. L. R. 
Ill, C. A. 

Annolaiion: — Distd. Lewis v. Hughes, [1016] 1 K. B. 831. 

4369. For “ Payment to clear off maritime 

lien — No request from mortgagees ” rciud 
“ Payment to clear off maritime lien — No 
request from mortgagees.*’ 

Add. Annotaliona The 8t. George, 
[1926J P.217; Goulandris, [1927] P. 182; 
The Stream Fisher, [1927] P. 73. 

4360. For “ Premiums on husband’s life 

policy paid by wife— First life interest under 
settlement of policies taken by wife ” read 
** Premiums on husband’s life-policies paid 
by wife — First life interest under settlement of 
policies taken by wife.” 

4372. Add. Annotation : — Retd. Christoforides v. 
Terry, [1924] A. C. 666. 

4377a. Double payment by bank.] — Barclay A 
Co., I^td. V. Malcolm & Co., No. 4340a, 
ante. 


4379. Add. AnnoUUion: — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 683. 

4382. Add. Annotation : — Consd. S^ncer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

4385. Add. Annotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L, T. 448. 

4390. Add. Annotation ; — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 160. 

4410. Add. Annotation: — As to (2) Retd. , Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 533. 

4418. Add. Annotation : — Dbtd. Lowther v. Clif- 
ford (1926), 05 L. J. K. B. 676. 

4429. Add. Annotation: — As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1027), 137 
L. T. 633. 

4435. Add. Annotations : — Consd. The Chekiang, 
[1926] P. 80. Apprvd. Admiralty Oomrs. v. 
Chekiang (Ownere), [1926] A. 0. 637. 

4437. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 689. 

4438. After this case add ** See^ further ^ Companies, 
Vol. IX., pp. 828-331.” 

4478. Add. Annotations : — Refd. Re Mason (1928), 
97 Ij. j. Ch. 321 ; Marconi’s Wireless IVle- 
grnph Co. v. Newrnau, [1930] 2 K. B. 292. 

4487. Add. Annotations : — Refd. Holt v. Markham, 
[1923] 1 K. B. 504 ; Oantiare Son Rocco S. A. 
V. Clyde Shipbuilding & Engineering Co., 
[1024] A. C. 226; Bowling v. Cox, [1926] 
A. C. 761 ; Anchor Donaldson v. Crossland, 
[1929] A. 0. 297; Marconi’s Wireless Tclo- 
giaph Co. V. Newmon, |1930] 2 K. B. 202. 

4523. Add. Annotation -Distd. Jones v. Waring 
& Gillow, [1926] A. 0. 070. 

4534. Add. Annoiaiions: — Apld. Holt v. Markham, 
[1923] 1 K. B. 604. Refd. Jones v. Waring 
& Gillow. 11020] A. C. 670; British & North 
European Biuik v. Zalzst/Cin, [1927] 2 K..B. 
92. 

4534a. .] — By coi-tain military regula- 

tions olTlcors in the Royal Air Foifce were on 
demobilisation entitled to a gratuity varying 
in amount according to circumst/mces. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rat<r than if they were 
not on that list. Deft, was a demobilised 
oHlcer of tlie Royal Air Force. I’ltfs., who 
acted as Govt-’s agents for the payment 
{inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft, was on the Emergency List, but also 
in forgetfulness of the j*egulation which 
provided that the gratuities of officers on the 
Emergency List should V^e paid at the lf>wer 
rate, A not appreciating tire materiality of 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which he would 


Impliedly requested the making of it 
or nas not elected to adopt its benefit ; 
& that the mere fact that be accepted 
the benefit of that which be had no 
opportunity to refuse U not evidence of 
his adoption or ratification was applied 
herein in an action brought to recover 
amounts paid for frtdght & for the 
feeding in transit of oattle shipped hy 
deft.-~McKi88icK Alcorn, Magnus 
& Co. r. Hall (Saak.), (19291 1 D. L. R. 
48 ; [1928] 3 W. W. li. 609.— CAN. 

PART IX. SECT. 1. SUB-SECT. 2. 

~-D. 

4441 i. Action defended ot requed of 


drfi.ndanl.]~-^\a.\'S v. BARUU'n-LKN- 
NARD, 11931] 2 D. L. It. 8.^»7.~ - CAN. 


PART IX. SECT. 2, SUB-SECT. 1.— A. 

av. JSJfect of arrangement between 
co-contraL’torfi.y—Wheve» oo -con tractors 
arrange between themselves that one 
ot them, although liable to their 
creditor. Is not to be called upon by 
the others to pay any portion of the 
debt, no action lies against him for 
oontrtbution with resijec^t to paynieiits 
made by one of said others to 
the creditor. — ^S tajnblkjoh v. Fisher 
(A lta.), [19281 S I). L. Ji. 136 ; [1928J 
2 W. W. R. 205.— CAN. 
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PART IX. SECT. 3, SUB-BBOT. 1. 


m i. Babnhaht V. Robert- 

son (1842), 0 O. S. 642.— CAN. 


PART IX. SECT. 3, SUB-SECT. 2.- A. 

Bw. Company dh rminietpalUy .] — 
A suit by a co. for the recovery ot a 
sum wrongfully collected by a munici- 
pality under Madras Municipalities 
Act, V. of 1920, s, 92, Is essentially au 
equitable actlou for ** money bad tk 
reoelved *' Sc not a suit tor ** damages Sc 
compensation.*' — D inpiottl Municipal 
(■; ouNciL V. Bombay Oo. (1928), 1. L. B- 
62 Mad. 207.— IND. 
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have been entitiled if he bad not been on that 
iist. More than a year afterwards, Sc before 
notice of the mistake, deft, spent the money. 
In an action to recover back the excess pay- 
ment as money paid under a mistake of fact ; 
— Held: pltfe. could not recover on the 
pounds that plfts.’ mistake was not a mis- 
take of fact causing the payment ; Sc ihat 
as deft, bad been led by plfts.’ conduct to 
^believe that he might treat the money as his 
“own, Sc in that belief had altered his position 
by spending it, pltfs. were estopp^ from 
aUegfng that it was paid under a mistake. — 
Holt v. Markhak, [1928] 1 E. B. 604 ; 02 
L. J. K. B. 406 ; 128 L. T. 719 ; 67 Sol. Jo. 
314. C. A. 


Annotations : — Oonid. Joncn v. Waring 8c GlUow. [1926] 
A. C. 670. Retd. BritlBh & North European Bonk v. 
ZalsBtoln, |l927] 9 K. B. 02; lleoUtt i*. Barnett, Pern* 
broke & Slater (1927), 44 T. L. H. S3 ; Home & (Colonial 
Ineoe. v. London Guarantee 8c Accident Co. (1028), 46 
T. L. R. 184 ; Marooni’s WlreleBfl Telegraph Co. v. Newman, 
(10301 2 K. B. 292 ; licver Bros., Ltd. e. Bell, ri93ll 
1 K. B. 657. 


4542. Add, AnnotcUione : — Generally ^ Refd. Holt 
V. Markham, [1023] 1 E. B. 604; British 
American OontinentaJ Bank v. British Bank 
for Foreign Trade, [1926] 1 E. B. 328 ; Jones 
V. Waring Sc Gillow, [1926] A. 0. 670. 


4563. Add, Annotation : — Consd. Jones v. Waring 
Sc Gillow, [1926] 2 E. B. 612. 


4569a. Damages recovered by holder of bill of 
exchange aralnst sheriff — BUI held in trust 
lor plalnillfJ — ^Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that suit, became 
bkpt., Sc his assignees afterwards brought an 
action against the drawer in bkpt.'s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
• amount of the bill ; — Held : pltf. might 
maintain money had Sc received against the 
assignees for the damages so recovered, 
allowing to them the costs So expenses. — 
Handoll V, Bell (1813), 1 M. db S. 714 ; 
106 B. B. 266. 

Annotation .—DIM, Nealo v. Reid (1823), 1 B. & C. 657. 

4578. Add, Annotation : — Refd. Toumier v. 

National Provincial Sc Union Bank of Eng- 
land, [1924] 1 E. B. 461. 

457Sa. Solicitor acting as banker — Cheque paid out 
of funds belonging to plaintiff — To party in- 
debted to plaintiff.] — Pltfs. were a limited co. 
formed to amalgamate certain firms Sc cos. 
controlled by F., two of the directors of pltfs. 
being F. Sc deft. T. The latter was a member 
of the firm of T, dc 0., who were the solrs. 
of pltfs. Sc also of F. Pltfs. had moneys 


standing to their credit In the books of T. 
Sc 0., Sc F. also had a running account with 
T. Sc 0. During a period when F. was in 
debt to pltfa he drew for his own purposes 
on the moneys standing to the credit of pltfs. 
in the books of T. Sc 0. At the lime of these 
transactions deft. T. was not aware of F.’s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of F.’s methods to be 

§ ut on inciuiry as to what F. was doing. 

ubsequentiy pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion Sc for money had Sc 
received & for breach of duty Sc negligence 
as one of their directors Sc as their solr. 
Deft. T. pleaded acquiescence by pltfs. ; — 
Held : deft. T. was liable in conversion, &; 
even if there had been acquiescence he was 
liable for money had & received, Sc pltfs. 
were entitled to recover. — ^Fenton Textile 
Assocn., Ltd. v. Thomas (1029), 45 T. L. R. 
264, C. A. 

4583. Add, Annotations: — ^Refd. Underwood v. 
Bank of Liverpool Sc Martins, Same v. Bar^ 
clays Bank, [1924] 1 K. B. 776; Liggett 
(Liverpool) v, Barclays Bank (1927), 137 
L. T. 448 ; Lloyds Bank v. Chartered Bank of 
India, Australia Sc China, [1929] 1 E. B. 40 ; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292. 

4587. Add, Annotation : — Refd. Brocklebank v, 
R., [1926] 1 E. B. 62. 

4590a. To bank named by principal — 

Money returned by bank agent.] — Pltfs. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to defts. 
as the purchasers’ agents in Brussels on 
Dec. 31 , at a price to be paid in dollars on the 
^me day in New York, & the purchasers 
inst^cted defts. to pay the francs when 
received to the C. Bank. On Dec. 80 bkpey. 
proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the some day the purchasers 
cabled to pltfs. not to pay the francs to defts., 
as they, the purchasers, wei*e unable to com- 
plete their contract. Before that cable 
arrived pltfs. had already paid the francs to 
(lefts., & defts. had paid them to the C. Bank. 
Pltfs. then requested the C. Bonk to return 
them, Sc the C. Bank returned them to defts., 
with an explanation that they did so for the 
purpose of cancelling defts.’ payment to them. 
In these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltfs., 
who brought an action to recover the francs 
as being money had Sc received by defts. to 
their use; — Held: (1) as at the time pltfs. 


PART IX. SECrr. 8, SUB-SECT. 8.— 0. 

4556 I. Ocnerdl rule.] — The oorpn. by 
one resolution directed that 8300 should 
be granted to each oounoUlor, deft* 
being one, to be by them expended on 
the roads: 8c by another, that 8100 
should be-plaoed to the credit of each 
oonnoillor. to be expended by them on 
the roads 8c bridges in their respective 
divisions. This was in accordance 
with an established praotioe, by wbloh 
the oounoiUors superintended the laying 
out ol moneys in their retmootlve 
dlvirions. Deft, granted several orders 
on the treasurer to different penmns as 
for •* work done," wbloh were pdkU 8c 
it appeared that such work, though 
oontraotod tor, had not been pmonnod. 


Tbote was no evldenoe, however, of 
any fraud or collusion on doft.’B 
or of any gain to himself, except the 
usual charge to the oorpn. of the com- 
mission on such moneys as were 
expended : — Held .* there oould be no 
reoove^ on the common oounta 
for deft, had reoeivod no money. — 
Ghatham Townbrip Gorpn. e. 
HotwroN <1868), 27 U. O. R. 660.— 
CAN. 

PART IX. SECT, 8, 8UB-gE0T. 8.— D. 

sx. Oeneral ruU,] — Deft, having sold 
a oam 6c remitted the prooeeds to 
0. 8c S., an acUon was brought by pltCs. 
on the common oounts as for money 
reoelved to their use: — Held: after 
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the sale deft, h^d the prooeeds for 
the benefit of pltfs., 8c in remitting 
them to C. 6c S. did so In his own 
wrong, 6C the verdict foa deft, should 
bo set aside. — M obtoh v . McLbod 
(1874 . 10 N. S. R, (1 R, 6c O.) 71.— 
CAN. . 

sy. Money paid to restsme oHUttr — 
Rmesonting value of seisure ^ fine — 
Action by informer for sftore.] — 
Wriqht e. CUBLBSB (1888), 21 N. S. R. 
233.— GAN. - 

PART K. SECT. S, 8UB-8SCT. 8.— H. 

4596 1. O eneral mis.]— He Cairns 6C 
McNairn, (1927] 2 D. L. R. 444 ; 60 
O. L. R. 194.--<!AN. 
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aid tha francs to defts. the purchasers 
ad already repudiated their contract, al- 
though pltfs. did not know that fact & conse- 
quentiy had not accepted the repudiation, 
pltfs. were under no legal obligation to pay, 
«, haying paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C. Bonk ; (2) the effect of the money 
being returned by the C. Bank was to restore 
pltfs. to the same position os that which 
they occupied before defts paid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books ; (8) 
defts. were bound to repay it to pltfs. — 
British American Continental Bank v, 
Briiish Bank for Foreign Trade, [1920] 
1 K. B. 328 ; 95 L. J. K. B. 320 ; 134 L. T. 
472 ; 42 T. L. R. 202. C. A. 

4591. Add, Annotation : — Refd. Be A Debtor, 
[1928] Ch. 199. 

4597. Add, Annotations : — Refd. Abram S.S. Co. 
V, Westville Shipping Oo„ [1923] A. C. 773 ; 
Rowland v, Divall. [1923] 2 K. B. 500. 

4598. Add, A mioioition : — Refd. Abram S.S. Co. v, 
Westville Shipping Co., [1923] A. C. 773. 

4623. Add, Annotation: — Distd. Hardie & Lane 
V. Chilton, [1928] 2 K, B. 306. 

4635. Add, Annotation : — Consd. Brocklebank v. 
R., [1924] 1 K. B. 647. 

4640. Add. Annotations : — Consd. Brocklebank v. 
B., [1925] 1 K. B. 52. Reid. Glamorgan 
Coimty Council v, Olasbrook, [1924] 1 K. B. 
879. 

4644. Add, Annotations : — Apld. Marshal Shippincr 
Co. r. Board of Trade, [1023] 2 K. B. 343 
Consd. Brocklebank v, R.. [1925] 1 K. B. 52. 
Refd. Glamorgan County Council v, Glas- 
brook, [1924] 1 K. B. 879. 

4649. After this case add “Payment as con- 
dition of licence to sell ship to foreigner.] — 


See CONOTITUTIONAL Law, pp. 280, 281, atite. 
Nob. 626ar^26d, ante,^^ 

4650. Add, Annotation : — R^d. Catton v. Ashwell 
A Nesbit, [1928] Ch, 484. 

4676a. .1 — Pltf. cannot abandon his claim 

in tort & still pursue his claim for money had 
& received which depends upon the alleged 
tort. — Hardie & IiANe, Jjtv, v, Ohiltern, 
[1928] 1 K. B. 663 ; 96 L. J, K. B. 1040 ; 
138 L. T. 14 ; 43 T. L. R. 709 ; 71 Sol. Jo. 
664, 0. A. 

4700. Add, Annotation : — Refd. Woollatt v, Stanley 
(1928), 138 L, T. 620. 

4716. Add, Annotation : — Refd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 07. 

4725a. Conversion by creditor of bankrupt — 

Proceeds paid to defendant.]— A. after com- 
mitting an act of bkpcy. in order to procure 
his dischn^e from an arrest at the suit of B. 
draws & indorses to B. a bill of exchange, 
which C. accepts in expectation of receiving 
goods of A.’s into his hands. 0. receives the 
goods, sells them, & pays the amount of the 
bill io B. ; the assignees of A. cannot maintain 
an action against B. for this money as money 
had & received to their use. — Waller v. 
OiiAKEFORD (1810), 1 Stark. 481 ; 171 13. R. 
530. 

4742. Add. Annotation .‘ - Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 012. 

4751. Add. Annotations : Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 012; Be Mason, 
[1929] 1 Ch. 1. 

4770a. .] — ^Preston xk Strutton (1792), 1 

Anst. 60 ; 145 E. R. 797. 

Anmt{ at wn :—CquuA, UawHOu v. Samuel (1841), Cr. &- l*h. 

HH. 

4824. Add. Annotation: — Refd. British ^ North 
European Bank v, Zalzstein, [1927] 2 K. B. 92. 

4853a. .] — The IJ. Co. ent*^red into an agree- 
ment for reinsuring marine risks with the 
1j. (kj. I-ater, it was voluntarily w'^ound up, 
& B., the lirpiidator, agreed the L, Co.’s 
claim for a large sum, paid dividends in 
respect of tluj claim. Following the practice 


PART IX. SECT. 3, SUB-SECT. 4,— 
B. (A). 

■a. Monty paid under decree — 
Decree iinrcwer«w.}— Money recovered 
under a decree cannot be recovered 
back in a fresh suit while the decree 
remains in force : but if the decree 
has been reversed or superseded the 
money paid is recoverable. — N ag anna 
e, Vknkatappatya (1923), I. L. It. 
40 Mad. 895.— fND. 

sd. Money paid to obtain poetessUm 
of goods.} — WILSON «. Mason. Lamb v. 
WinsoN (1876), 38 U. C. R. 14.— CAN. 

PART DC. SECT. 3. SUB-SECT. 4.— 

B. (b). 

m i. .1 — Bichabds V . Taylor 

(1896), 28 N. S. R. (10 B. & G.) 311.— 
CAN. 

PART DC. SECT. 3. SUB-SECT. 4.— 

B. (c). 

46ie U. .1— Pltf.'s acUon against 

deft, was dismissed with oouts. Pitf. 
appealed. After service of notice of 
appeal deft, threatened to distrain for 
the costs. Si pltf.’s solr. paid the 
amount to deft.*s solr. The . appeal 
was fdlowcd Sc deft, ordered to pay the 
costa of the action Sc of the appeal. 
Neith» deft, nor bis solr. would refund 
the amount paid for the costs ; — Held : 


the money could be r*3Covcred from 
deft, as money retieivtsd to pltf.’s uho. — 
Burkb V. Beatty & White, [1928) 
1, H. 91.— IR. 

PART IX. SECT. 3, SUB-SECT. 4.— 
B. it). 

se. Excessive tolls for electric light — 
Threat to cut off supply.] — Lewis v. 
Andover & Perth Elec. L. CoBms. 
(N. B.). [19291 1 D. L. R. 34.— CAN. 

PART IX. SECT. 8, SUB-SECT. 4.— 

B. (h). 

4054 i. Cause of action known to 
Bank ok Montreal v. 
VVkisdkpp, [19171 2 W. W. R. 01.5 ; 24 
W. C. 11. 73, 81 1 34 D. L. II. 26.— CAN. 

PART IX. SECT. 8, SUB-SECT. 4. - 
B. (1). 

ttf. Vaymenl made to clear title.] — 
Pltf., bolbiviug that certain Uixes j 
iiupowHi upon his land by the coiiwcll j 
of the municipality In which ho lived i 
were Illegally Imposed under liocal ' 
Improvement Act, declined to pay j 
them but subsequently paid them : 
under protest to rid his land of the j 
burden of the taxes, which ho was { 
obliOfed to do in order to obtain a 
loan upon mtee. of tlio land : — Udd : 
pltf. was under such compulsion as 
prevented the payment from operating 
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I ns a voluntary pflyinunt & he was 
[ entitled to recover the money paM.-- 
PlLLHWOKTlI t>. OoBOURfJ, [193()] 4 

I i>. L. II. 7.57 ; (if) O. L. U. 541. CAN. 

i PART IX. SECT, a, SUB-SECT. 4. - 
C. (1). 

iff. Proceeds of sale of crop— Agree- 
meni for ddivery of part of crops.h- 
Ducat V. Sweeney (1839), 2 Out. Dig. 
42.59.— CAN. 

PART IX. SECT. 8, SUB-SECT. 4.-E. 

tk. Purpose illegal— Purpose partly 
fulfilled.] — If A. gives to another as his 
agent a choquo to xuako a purchase 
forbidden by law, & the agent makes 
! the purchase Sc indorses the cheque to 
the vendor, A. cannot recover from the 
agent an alleged balance unaccounted 
for of the amount of tho checiue as 
money paid to the agent for A. s use. 
While the money might have boon 
recovered before tho effootlng of the 
illegal purpose, It oaunot l>e recovered 
after. — Lawson v. Farley, [19241 
I D. L. IL 279 ; 1 W. W. R. 243 ; 18 
So*4k. L. R. 48.- CAN. 

PART IX. SECT. 4. SUB-SECT. 8.— * 

B. U). 

•m. Casual bbservalUm to third party 
— Insufficient,]— CtfBXiB r. FunuaIL 
(1847), 3 U. C. R. 823.— CAN. 
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of tbe CO. B., notwithstanding the provisiozis 
of Stamp Act, 1891 (c. 39), & Marine Insur- 
ance Act, 1903 (c. 41), treated the agreement 
& the claim uifdor it as valid, iiter tbe 
dissolution of the H. Co. he was advised that 
he should have disallowed the claim, & the 
dissolution was annulled, but an action to 
recover the money was dismissed, as no 
mistake of fact by B. was proved. On a 
misfeasance summons by a creditor of the co. : 
— Held : where an agreement is wholly void, 
items alleged to be due in respect of it are 
not a proper basis for an action on an account 
stated, &; that a proof based on an account 


stated in such ch'cumstances must be rejected. 
— Be Bomb & Coloniai. Insubanob Co., 
I/TD.j [1930] 1 Oh. 102 ; etib nom. Be Home & 
Colonial Insubancb Co., May v, Babham, 
99 L. J. Ch. 113; 142 L. T. 207; [1929] 
B. & C. R. 86. 

4859. Add. Annotation : — Refd. Be Home & 
Colonial Insurance Co., [1930] 1 Ch. 102. 

4868. Add. AnnoUUione: — As to (1) Refd* Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. 0. 764. GeneraUy, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927), 44 T. L. B. 86. 


Part X. — Personal Contracts. 


4907. Add. Annotation labile Trustee v. 

Elder, [1926] Ch. 776. 

4908a. .] — The element of peinsonal confidence 

which renders a contract unassignable is not 
confined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requii'oments or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confide nce, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Defts. entered into n contract with H. to 
supply him with 10,000 tons of coal, the 
delivery of wliich was to be extended over 
two years. H. had been carrying on the 
business of a coal mei’chant for some years, 
the business consisting of carting coals from 
defts.* depots round tlie streets of a certain 
district & there sell ing it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade : — Held : there 
was that degree of difference between H.’s 
pltf.’s knowledge of the business, which, 
liaving regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal H. which made the 
contrjict unassignable. — Cooper v. Mickle- 
field Coal & Lime Co., Ltd., Cooper v. 
Rayner (1912), 107 L. T. 457 ; 50 Sol. Jo. 
700.' 

4918. Add. Annotation : — Refd. Messager i;. British 
Broadcasting Go., [1928] 97 L. J. K. B. 251.. 

4915. Add. Annotation : — Refd. Messager p. British 
Broadcasting Co., [1927] 2 K. B. 543. 

4916. Add. Annotation .•-—Refd. Messager w. British 
Broadciusting Co., [1927] 2 K. B. 543. 


4918. Add. Annotation: — Refd. Express Dairy 
Co. V. Jackson (1920), 99 L. J. K. B. 181. 

4921. Add. Annotation : — Distd. Graves v. Cohen 
(1929), 40 T. L. R. 121. 

4922a. Agreement as to right to perform play.] — 

By an a;peement pltf. grant to E. “ the solo 
& exclusive right of representing or perform- 
ing ” in certain areas a play, of the music of 
which pltf. was the composer : — Held : the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assignment to B. of rights which either 
he or his exors. could assign. — ^IVIessagbr v. 
British Broadcasting Co., Ltd., [1929] 
A. 0. 161 ; 08 L. J. K. B. 189 ; 140 L. T. 
227 ; 46 T. L. R. 50, H. L. 

4929a. Contract by Jockey to ride horses.]~-A con- 
tract by a jockey to rid© the horses of an 
owner is dissolved by the death of either 
party. 

Tliat it was a personal contract ... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & his ability in 
racing (WBiGirr, J.). — GRA^^8 v. Cohen 
(1929), 46 T. L. R. 121. 

4931a. .] — Cooper v. Micklefield Coal k 

Limb Co., Ltd., Cooper v. Rayner, No. 
4908a, ante. 

4934. Add. Annotation : — Consd. Graves v, <Cohen 
(1029), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v, Holywell 
By. Co., per WlUGHT, J.) 

4985. Add. Ajinotaiion : — Retd. Graves v, Cohen 
(1929), 40 T. L. R. 121. 

4986a. S. P. Jackson v. Bridge (1702), 12 Mod. 
Rep. 660 ; 88 E. R. 1680. 

Jnnotations .* — Befd. Tasker v. Shepherd (1861). 6 H. &; N. 
575 ; Farrow v. Wilson (1869), L. R. 4 C. P. 744 ; Hlnklns 
V. Alder (1906), 50 Sol. Jo. 258. 

4936b. .] — Graves v. Cohen./No. 4929a, 

ante. 


PART X. SECT. 1. 

•b. AdvffHsinq agrtemeni.] — An 
nffreoment whereby defts. granted to 
J. S„ carrying on business oe J. S. 
Oo., the exoluslve rights of screen 
advertising, J. 8. Co. to attend to all 
matters oonneoted with the obtaining 
of advertising oontraots, which it 
took In its own name : — not 
assignable. — S wimsok (John) Oo„ Ltd, 


e. CaTSTAL Palace, Ltd., [1622] 
N, 2. L. U. 250 ; Gas. L. R. 69.— N.2. 


se. Agreemfmi for easemeni — Con- 
strueHon dt use of tramway .] — Deft. & 
another In 1916 granted to 8. a right 
to lay down a tramway through deft.*p 
land tor the purpoees of removing 
S.*B Umber. In 1919 8. assigned ^ 
rights under the agreement to pltf. 
The ‘aaslgnment waa known to deft., 

34 


who raised no objection. Deft, in 
' 1922 put gates across tbe tramway, 
removed part of the tramline, & 
destroyed part of a trestle bridge: — 
Held : the grant or oontract was not 
a personal one, & pltf. had an equit- 
able interest by assteiment from 8. 
in the eos^ent.— ^AODOKALD v. 
Peddle, tl923j N. 2. L. R. 987.— 
N.2*. 



?oL Xn.— Oontraet. Cbbm 4966—6042. 


Part XII. — Assignment of Contracts, 


4956. Add, Annotations : — Retd. Anderson v. 
Equitable Life Assce. Soc. of the United 
States (1020), 134 L. T. 667 ; Bennett r. 
Whitehead, [1926] 2 K. B. 380. 

4957* Add, Annotation : — ^Refd. Public Tnistee v. 
Elder, [1026] Ch. 776. 

4957a. .] — An agreement for the 

purchase & sale of a newspaper businass 
contained a term or condition that the 
vendors should sell, & the purchasers should 
purchase “ the full benefit of <iH pending 
contracts A engagements & of all other 
property to wliich the vendors are or may b.* 
entitled in connection with the said journal ; 


— Held : the purcliosers took the burden 
of pending contracts, & did not merely 
acquire an cmtlon to take the benedt of such 
eontracte. — Bowater Aj Sons v. Mirror of 
Life Co., Lrp. (1902), 60 W. ll, 381. 

4963. Add, Annotation : — Consd. Greer v. Downs 
Supply Co., [1027] 2 K. B. 28. 

49S5. Add, Citations : — 33 L. T. 760 ; snJb nom. 
Re European Assurance Society Arbi- 
tration Acts, 1872, 1873 & 1876, Re Anglo- 
Austrauan & Universal Family Life 
Assurance Co., Harman’s Cask, Pratt’s 
Case, 46 L. J. Oh. 332. 


Part Xlll.—lnterpretation of Contracts 


5081. Add, Annotations: — Reid. Larrinaga v, Soc. 
Franco Axo< ricaine Des Phosphates De 
Medulla (192.^), 92 L. J. K. B. 4.55; Cohen v. 
Sellar, [1926] 1 K. B. 630 ; First Russian 
Insce. V, London & Lancashire Inscc., [1928] 
Ch. 922; The Penelope, [1928] P. 130; 
Hyman v, Hyman, Hughes v. Hughes, [1929] 
P. 1 ; May v. May, [1929] 2 K. B. 380. 

5082. Add, Annotations : — Refd. Tournier v. 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; Livock v. Pear- 
son (1928), 33 Com. Cas. 188. i 

5033. Add, Annotations : — Refd. Sack t>. Jones, | 
[1926] Ch. 236 ; O’Cedar v. Slough T.-ading 
Co., [1927] 2 K. B. 123 ; Aldridge v, Wriidit, I 
[1929] 2 K. B. 117 ; Vandoi-pant r. Mayhuv | 
Hotel Co., [1930) 1 Oh. 138. | 

5041a. .] — Defts., manufacturers, sold goods i 

to pltfs., retailers, upon condition that pltfs. | 
should not resell the goods to tlie public at j 
less than a specified price. After bxisinoss i 
had been carried on upon tliis condition for ! 
three years defts., without giving pltfs. | 
notice of their intention to change their | 
method of business, began to sell goods { 
direct to the public without the intervention I 
of middlemen, at a price very much lower | 
than that which pltfs. were obliged to charge i 


under their contr/M?t with defts., dD as a result 
pltfs. wore left with goods which they had 
bought from defts. & had in stock, & could not 
dispose of ilio goods except at a loss. They 
claimed damages on the ground that a term 
must bo implied in the contract that defts. 
would not thomBclves sell the goods to the 
public at a price below that which pltfs. were 
bound by the contract to charge, or at hrnst 
that before beginning to sell goods to the 
public they would givi^ pltfs. sufilciont notice 
to enaV)le tluun to dispose of their stock of 
goods at a profit -I J eld : no such term as 
pltfs. required could bo implied in the con- 
tract. — Livock v, Pkahson Brothers (1928), 
33 Com. Cas. 188. 

5042. Add, Annotations : — As (1) Apld. Livock 

V. Pearson (1928), 33 Com. Cas. 188 ; Gaze 
V, Port Talbot Corpn. (1920), 93 J. P. 80. 
Refd. Cockburn v. Smith (1923), 40 T. L. U. 
113 ; Kolantan Government v, DiiiT Dovelop- 
m(int C(j., [1923] A. C. 395 ; Lftrrinaga v, Hoe. 
Franco Aruericaine Des Phosphates De 
Medulla (1923), 92 L. ,T. K. B. 455; Trans- 
occanica Soc. Itaiiami Di Navigazione v. 
Shipton, [1923] 1 K. B. 31 ; United States 
Shipping Board r. Darr(;ll, [1923] 2 K. B. 739 ; 
Tournier v, Naiion.al Provincial & Union Bank 
of England, [1924] 1 K. B. 401 ; Bcniall, llors- 
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PART XII. SECT. 2, SUB-SECT. 1. 

4967 1. When implied .] — Mobrison 
4*. GAia (1872), 1 N. B. R. (Pug.) 203.— 


PART Xll. SECT. 2, SUB*SECT. 2.— 
A. U). 

4958 iii. .] — A bufilnees 

was transferrod to a new oo. Pltf. 
brought an action for an unpaid balance 
i^inst the old fLtm. Evidenoe showed 
that pltf. had disclosed no intention 
to accept the new oo. as the debtor ; — 
Held: the old firm were liable. — 
Simpson Sc Obs v. CX>ubin9, [1923] 
I D. L. H. 106.— CAN. 

4958 Iv. .P— SwiNSON 

(John) Co.. Ltd. v. Oby&tal Palaoje, 
Lro., [1022] N. Z. L. R. 250 : Gas. 
L. R. 69.— N.Z. 

4958 V. .]— V, 

Mabitimk Unfird Farmebs'Co-opkba* 

TTVE, OaBTBB V, HABITtME UNTTRP 
Farmsbs' CX>-0PB1UTIVE (N. B.), 11928] 
4 B. L. R, 727.-M;AN, 


PART XII. SECT. 2, SUB-SECT. 2.-- 
A. (b) 1. 

4987 i. Clear proof of intention re- 
quired — Onve on party alleoing n*tva- 
lion .] — Craytiiobnk e. Jenkins. 11926] 
N. Z. b. R. 8.58.— N.Z. 

PART XII. SECT. 2, SUB-SECT. 2.— B. 

4999 iv. --^— .] — McUannkll v. 
TntEMAN. 11926] 1 X>. L. K. OIL- 
CAN. 

sd. What consMuiee — BUI of ex- 
change of new firm taken in payment — 
BiU dUhonour^.y--'l*\tt. oo., a ore<lltor 
of a firm, had no notice of the din- 
solution of the partnership between tlie 
partners, O. & 8., until Feb. 7, when H., 
pltfs.* manager, was told of it. H. 
took an acoeptanoe of 8. for the amount 
due i/O pltfs. down to Feb. 1. dating it 
as of f^eb. 7, receipted the bill Sc oon- 
tlnued to Bupplp opods to 8. down to 
Mar. 4 when the Diisiows was olosod. 
On Mar. 1 0 the draft taken br H. was 
dishonoured. Sc on Mar. 31, the whole 
dealing was closed by H. taking a 
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demand note from S. for the whole 
amount then duo to pltf. oo. ; — Held : 
O, was not released from his liability 
to pltfs. until aft>er notice of dissolution 
given by B. on Feb. 7. I'liere was no 
novation Sc pltfs. wore ontitIo<l to re- 
cover from the members of the firm 
their account down to the date of 
notice. — H anthpokt Fbuit Co., Ltd. 
V. OOLDWKLL, 119231 4 D. L. R. 66; 66 
N. 8. R. 222.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
B. 

5034 11. .] — In construing a con- 

tract. a term or condition not expressly 
stated may. in certain circumstances, 
bo implied by the ct., if It is clear, from 
the nature of the transaction, tliat the 
oontractlng parties must have intended 
such a term or condition to bo a part 
of the agreement between them. The 
implication is founded ui>ou the pre- 
sumed intention of the parties 8c upon 
reason. — P ionbkb Bank v. Canadian 
Bank of Commerce <1916L 9 O. W, N. 
96 ; 34 O. L. R. 631.— CAN. 

17* 



Cum 50ifiS^8107. EiiroLiSH iun> Eufiri! 

ley & Baldry v. Vicary (1980), 47 T. L. B. 99, 
As to (2) Refd. Be Windsor Steam Coal Oo. 
(1901), Ltd, (1928), 140 L. T. 80. 

5046. Add, AnnotoHons : — Consd. United States 
Shipping Board v. Dnrrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfotmdland Develop- 
ment Co. V, Pacific Steam Navigation Co., 
[1924] A 0. 400; Cohen v. SeUai*, [1920] 

1 K. B. 630. 

6048. Add, Annotations: — Consd. Cockhum v. 
Smith (1923), 40 T. L. R. 113; Kelantan 
Government v. Duff Development Co., 
[1923] A. C. 396 ; Forbes, Abbott A Leonard 
V, G. W. By. (1927), 138 L. T. 280. Apld. 
Silverman v. Imperial London Hotels (1927), 
137 L. T. 67 ; Wallems Bederij A./S. v, MuUer, 
Batavia, [1927] 2 K. B. 99; G. W. By. v. 
Dumford (1928), 139 L. T. 146; Livock v, 
Pearson (1928), 33 Com. Cas. 188 ; G. W. By. 
V, Monmouthshire County Council (1929), 
93 J. P. 142. Refd. Larrinaga v, Soc. Franco 
Americaine Des Phosphates I)e Medulla 
(1023), 02 L. J. K. B. 455 ; United States 
Shipping Board v. Durroll, [1923] 2 K. B. 739 ; 
British Petroleum Co. v, A.-G. for Ceylon, 
[1920] A. 0. 147 ; Browning v, Onimlin Valley 
Collieries, [1926] 1 K. B. 622 ; United States 
Shipping Board v, Strick, [1926] A. O. 546 ; 
Mar be v, George Edwardes (Daly’s Theatre) 
(1927), 43 T. L. R. 400 ; Gaze v. Port Talbot 
♦ Corpn. (1929), 93 J. P. 89; Bentall, Horsley 
& Baldry v, Vicary (1930) 47 T. L. R. 99 ; 
Miller v. Cannon Hill Est^xtes, Ltd., [1931] 

2 K. B. 113 ; Bogerson v, Scottish Auto- 
mobile & General Insurance Co. (1930), 144 
L. T. 460. 

5061. Add, Annotation: — As to (1) Refd. Fowler 
V, Commercial Timber Co., [1930] 2 K. B. 1. 

5062. Add, Annotations : — Refd. Livock v, Pearson 
(1928), 33 Com, Cas. 188; Fowler v. Com- 
mercial Timber Co,, [1930] 2 K. B. 1. 

6054. Add, Cit^ion : — 15 Asp, M. L. C. 644. 

Add, Annotations : — Apld. Gaze v. Port Tal- 
bot Corpn. (1929), 93 J. P, 89. Refd. 
Bentall, Horsley 8c Baldry v, Vicary (1930), 
47 T. L. R. 99. 

6066. Add, Annotations : — ^Refd. Willis v, Willis, 
(1927), 90 L. J. P. 177 ; First Russian Insce. 
t;. London & Lancashire Insce., [1928] Ch, 922 ; 
The Penelope, [1928] P. 180; Hyman v. 
Hyman, Hughes r. Hughes, [1929] P. 1 ; 
May V, May, [1929] 2 K. B. 386. 

6069. Add, Annotaiion : — Apld. Kelantan Govern- 
ment V. Duff Development Co., [1923] 
A. C. 306. ^ 


Digest Sdppzjehemt. 

5060. Add. Annotation €k>iisd. A.-G. v, G. S. A 
W. By. of Ireland. [1926] A. O. 764. 

5066a. Term customary duHiig war.] — The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as foUows: ** Should 
shipment be prevented by foree majeure 
such as prohibition of export» blockade, war, 
or any consequence of warlike operarions, 
this contract or the then unfulfilled pc^ 
thereof to be cancelled without claim.” ^e 
ct., therefore, rectified certain bought A 
sold notes by the addiUon of this clause on 
the ground that the parties must be taken 
to have contracted on this basis. — O arahan 
Rowley A May v, Apebohis (1023), 40 
T. L. B. 124. 

5067. Add. Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 662. 

6078. Add. Annotation: — Refd. Einar Bugge v. 
Bowater (1925), 31 Com. Cas. 1. 

5086. Add, Annotations : — ^Refd. Boome v. Wicker, 
[1927] 1 Oh. 667 : Farey v. Cooper, [1927] 2 
K. B. 384 ; Livock v. Pearson (10281, 83 Com. 
Cas. 188. 

"5086. Add, Annotations : — Apld. Boome v. Wicker, 
[1927] 1 Oh. 667. Refd. Farey v. Cooper, 
[1927] 2 K. B. 384 ; Livock v. Pearson (1928), 
33 Com. Cas. 188. 

5087. Add. Annotation : — ^Refd. Martin v. Stout, 
[1025] A. C. 369. 

5088. Add. Annotation: — As to (2) Refd. Franco- 
Biitiah Ship Store Co, v. Compagnie des 
Ohargeurs Francaise (1920), 42 T. L. R. 736. 

5102. Add. Annotations : — Consd. First Russian 
Insce. V. Ix>udon & Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
456; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669; Re Walt, 
[1920] Ch. 962 ; May v. May, [1920] 2 K. B. 
380. Refd. Walton Harvey, Ltd. v. Walker 
& Homfrays, Ltd., [1931] 1 Ch. 274. 

5108. Add, Annotation : — ^Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 4&. 

5104. Add, Annotation: — Expld. Re Wait, [1927] 
1 Ch. 600. 

5105. Add, Annotation : — ^Refd. Walton Harvey, 
Ltd. V, Walker 8c Homfrays, Ltd., [1931] 
1 Ch. 274. 

5107. Add. Ayinotation : — Refd. The Penelope, 
[1028] P. 180. 


PART XIII. SECT. 8,SaB-SEGT. 1.— 0. 

5048 il. .] — While the ot. must 

not by Implication aotnally moke a 
oontraot for tho parties, ret it may hold 
that on a reasonable oousidoration of 
tho terms, of - the oontraot there la 
nooessarily Implied an obligation for 
the purpose of giving efficacy to the 
tranaaouon & preventing auoh a 
failure of oonddoration aa cannot 
have been within tho oontemplation 
of either side. — Connors «. Mo- 
Orxooel [1984] 9 1). L. XI. 8A : 8 
vv. w. R 894 ; 20 Alta. L. R. 889.-- 
CAN. 


6048 lU. .1 — ^A term or condition 

may be Implied by the ot.. If It la olear. 


on a reasonable Sc business like oon* 
sideratlon of ell the terms of the con- 
tract, that tho parties must have 
Intended suoh a term or condition. — 
Wells v, Blain, [1987] 1 B. L. B. 
687 ; [19871 1 W. W. R. 223; 21 
Sask, L. R. 194.-— GAN. 


5048 Iv. Whether period of 

ttoenev included, ] — A oontraot of agency 
oontained no express stipulation aa to 
tho term of the agency: — Held: it 
was not necessary, in order to give 
business effleion^ to the oontraot or 
to oaxry into eixeot the intention of 
the paraes, to imply a term that the 
contract could be terminated only on 
reasonable notioe, St such a tern could 
not therefore bo im^ed. — P ollard 
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V. Qibson, [19241 4 D. L. R. 364 ; 56 
O. L. R, 424.— CAN. 

5048 V. .] — ^Morgan e. Hobson 

Bay Mining St SmeltinA Oo., [1930] 
2 D. L. K. 587.— CAN. 


PART XIU. SECT. 2, SUB-SECT. 1.— 
G. (e), 

ck. Affrcemeni to buy goods — ObUga^ 
lion to — Implied. — C anada 

Ctolb Sc motor Co., Ltd. v, Mehb 
(1910), 45 O.'L. R. 676; 48 D. L. R. 
579 ; 16 O. W. N. 263.— CAN. 

tl. P. Berliner (^tAinAPBONB Co., 
Ltd. V. N. H. PmKNET Sc Oo., Ltd. 
(1981), 64 N. a R. 295 ; 67 O. U R. 
696.— CAN. 



JLiMMicd%oti8 .*-~~Xk>ii8d« Idfirb^ v. 06or^ 
Edwardes (Daly’s Theatre) (1927), 90 L. J. 
K% B. 980. Overd. Herbert Clayton & Jack 
Waller, Ltd. r, Oliver, [1930] A. C. 209. 

5117. Add, Annotation : — Retd. Sweet v. Williams 
(1022), 128 L. T. 379. 

5110. Add* Annotation : — ^Retd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. 

5120. Add, Annotations : — Consd. Marb4 v. George 
Edwardea (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Distd. Me Golotab & Porter & 
Co.’s Arbitration (1931), 144 L. T. 683. 

5121. Add* Annotations: — Consd. Marb^ v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K, B. 980; Herbert Claj’ton & Jack Waller, 
Ltd. V. Oliver, [1980] A. C. 209. 

5122a. Actor.] — Applts., theatrical producers, 
agreed to engage reap., an American actor, 
to play one of the three leading comedy parts 
in a musical play about to be produced at the 
I-iondon Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting reap, during 
the continuance t)f his engagement from 
acting elsewl ere without the consent of the 
applts. Kesjj. objected that the part 
^ignod to him was not one of the three lead- 
ing comedy parts &, on the refusal of applts. 
to recast him, declined to appear in the play 
• & sued applts. for damages for breach of 
contract. At the trial of tlie action before 
a judge & jury the jury found for resp. for 
£1,000 damages for loss of publicity & for 
three weeks’ ealaiy, & judgment was entored. 
accordingly. The (^t. of Appeal alfirmod the 
verdict & judgment except as to the salary : — 
Held: (1) upon the constructi«m of the con- 
tract, it bound applts. to give resp. an op})or- 
tunity of appearing in public in a r>.?.''t 
answering the stipulatf^d description ; (2) it 
was competent k) the jury, liaving regartl t > 
the character of the contract, to give <lamages 
to resp. for loss of publicity. — H ekukrt 
Clayton & Jack Walij2«, Ltd. v. Olivkh, 
[1930] A. 0. 209 ; 99 L, J. K. B. 105 ; 142 
L* T* 585 ; 40 T. L. R. 230 ; 74 Sol. Jo. 187, 
H. L. 

5123. Add* Annotation : — Refd. Me Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


VoL OaM &118-«168k 

5126, Add* AnnotaMona : — ^Rafd* Sweet v. Williams 
(1922), 178 L. T. 370 ; Be Windsor Steam 
Coal Oo. (1901), Ltd. (1928), 140 L. T. 80. 

5132. Add, AnnoUUiona : — Oonsd. Browning v, 
Cnimlin Valley Collieries, [1926] 1 E. B.622; 
Sagar V* Ridehalgh (H.) & Son, Ltd., 
[1930] 2 Ch. 117. Refd. Sagar v, Bidebalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

5152. Add, Annotation : — Refd. Orediton Gas Co. 
V. Crediton U. C., [1928] Ch. 447. 

5161. Add, Annotation: — Consd. Bentall, Horsley 
& BaJdry r. Vicary (1930), 47 T. L. R. 99. 

5167. Add. Annotation : — Consd. Cohen v* Sellar, 
[1926] 1 K. B. 636. 

After this case add See, further. Gifts, 
Vol. XXV., p. 525.” 

6168. Add* Annotation : — Apld. London dc South 
American Investment Trust v. British 
Tobacco Co. (Australia), [1927] 1 Oh. 107. 

5168a. Agreement to exert influence ” — No obliga- 
tion to pay money if necessary.] — General 
A spH^a.T Co. A; Barber Asphalt Co. v * 
Anglo-Saxon I’KnioLKUM Co., Ltd. (1931), 
75 Sol. Jo. 191. 

5168b. Contract to print bank-notes— Implied duty 
not to use plates for unauthorised p^ose.] — 

Pitts., a Portuguese bank, made with dofts., 
wiio were prinkirs, a, contract which pro- 
vkhid that defts. sliould print the authorised 
notes for the bank . the plates being left in 
defts.’ possession being intended to be 
available only for the purposes of the bonk. 
By means of an elaborate fraud defts. were 
induced by an unautliorised person to print 
from the plates a largo quantity of notes & 
to deliver thf^ notes to iuin, & the result was 
tliat tliese notes were put into circulation, 
in consequence of the fraud pits, honoured 
a largo number of the spurious notes, & 
on learning the facts they found it necessary 
to wiWidraw all the g(*»mine notes of the same 
issue from circulation as they had, at tha.t 
time, no means of distinguishing the genuine 
from the spurious notes. In an action for 
broach of contract, negligence, or conypr- 
sion : — Held : it was an implied term of the 
contract that there was to be no use of the 
plates for any purpose not authorised by 
j>ltf8., & there was an absolute duty on dofts. 


PART XIII. SECT. 2. SUB-SECT. 1.— 
H. (a) i. 

Bm. Lease of toftacco stall with electric 
lighi connected — Implied promise to 
continue supply.) — Pltf. took a leuse 
from deft, of a tobacco stall in the 
city. At the time the lease was 
granted, the stall was supplied with 
electric light, connected with the city 
olectrlctty supply through portion of 
the premises retained by deft. For 
some time after the lease, pltf. used the 
electricity to light the stall for busiuess 
purposes. The loose was silent as to 
the simply of electricity. Deft, later 
cut off the supply. He then brought 
an action for daznages, 8c in his claim 
alleged a promise by deft, not to 
Inierfero with the supply of electricity 
nor to prevent the oonUnuanco of such 
•mpplF : — Held : there was on implied 
promiso by deft, in the terms sued upon 
by pltf. — J essons e. Levinson (1929). 
29 a R. N. S. W. 151 ; 46 N. S. W. 
W. N. 88.— AUS. 

PART Xlll. SECT, 2, SUB-SECT. 1.— 
H. (a) iii. 

tn. Commission payable out of 


purchosC’Tn/oney.) — Pltf,, an agent, 
made a special contract with deft, 
whereby ho was to obtain a portion 
of the purchase price : — Uetd : i»i the 
absence of express provision, there 
was no obligation on deft, to k(K)p the 
contract of solo olive in order that pltf. 
might obtain hJs commission, & upon 
the cancellation of the contract of 
sale pltf. *8 right was determined. — 
Go WAN r. Dowkrn, (1024 J App. D. 
650,— S. AF, 


St. Agreement, to sell db share in pro- 


military authorities wore not bound by 
tbclr acceptance of the tender to 
purebaso all or any of the said goods 
needed by them from pltf. in tbo 
absence of a covenant to that effect. — 
Skcuetart op State e. Madho Ham 
(1028), I. L. It. 10 Lah. 493.— IND. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
N. 

»w. Agreement to furnish planters for 
fishery with supplies — Obligation fo turn 
in produce to supplier.) — Impllod.— 
Johnson v. Finlay (1882), 6 Nfld. L. R. 
363.— NFLD. 


PART Xin. SECT. 2, SUB-SECT. 1.— 
H. (b). 

6133 i. Agreement fixing priees .) — 
The military authorities accepted a 
tender from pltf. whereby be agreed 
to supply at prices spccihod so much 
of the mods mentioned therein as the 
officer in charge miig^t require during 
tbo period mentioned in the tender : — 
Held : pltfs.* tender amo«mted merely 
to an offer to supply the goods 
mentioned at the prices specified, 8c the 


sy. Supply of water — For particular 
period — Expiration of original eontretei 
— Contimumon under terms of old 
contract.)— R* v. Public Utiutiiw 
B oATiP OF Combs., Ex p. Town of 
Milihown (N. B.) (1919), 47 D. L. 11. 
219.— CAN. 


fz. Agreement for use of hockey arena 
— l^oceeds dirrMble between parties — 
Obligation, to use arena, AHA 
Hockey Club v. Aiusna Amusements, 
Ltd., (10301 1 D. L. R. 127.--CAN. 
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ilot to print or deliver notes of pltf. bank 
T^thout the authority of the bank, even 
if defts. were bound only to take reasonable 
care to avoid such acts, defts. had, on the 
facts, fallen short of the standard of care 
required by the special nature of the business, 
&> pltfs. were entitled to recover. — Banco i>e 
Portugal v. Wateklow & Sons, I/td. 
(1930), 47 T. L. B. 214 ; 75 Sol. Jo. 81 ; 
on appeal (1031), 100 L. J. K. B. 466, C. A. 

Annotation The Kdlson 47 T. L. H. 635. 


Sub-sect. 3. — Implied Warranties (Vbl. XII., 

p. 028). 

Add the following case : — 

6168c. Of fltness^ — Turkish baths.] — Defts. were 
the owners of Turkish baths, & customers 
• who came late at night were permitted to use 


the beds in the cubicles till early the next 
morning. Pltf. A his brother slept one night 
at the baths, A when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs: — 
Held : there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, A defts. owed a duty to 
pltfs. to take reasonable care that no bu^ 
or other dangerous insects should infest their 
premises. — Silverman v. Imperial London 
Hotels, Ltd. (1927), 137 L. T. 67; 43 
T. L. R. 200. 

5168(1. Gridiron berth.] — Easter v. Marvin 

(1930), 74 Sol. Jo. 122. 

For the cross-reference “ Of fitness — Sale 
of animals.] — See, generally. Animals, Vol. 

I., pp. 260 et aeq.** read ‘‘ Sale of 

animals.] — See, generally. Animals, Vol. 1., 
pp. 260 ct aeq,'^ 
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Vol. Xm. Cfaaes 41—401. 


COPYHOLDS. 

Note. — As to copyhold tenure & manorial incidents after 1926, see T^aw of Property Act, 1922 
(c. 16), 88. 128-146, scbeds. 12-15 ; Law of Property (Amendment) Act, 1024 (c. 6), sched. 2. 


Part I. — The Manor. 

41. Add. Annofcdion ; — As to (1) Refd. Hodgson 128. Add. Annotation: — As to (1) Retd. Jay v, 
V, McOeagh (1923), 93 L, J, Ch. 339. Jay. [1924] 1 K. B. 826. 

122. Add. CiicUion 92 L. J. Ch. 65. 


Part III. — Custom of the Manor. 


220. For catchwords “ In considera- 

tion of assistance to persons wrecked — Good.] ** 
read **To seize best anchor & cable — Of ship 


wrecked on shore of manor — In consideration 
of assistance to persons wrecked — Good.] 


Part IV. — Manorial Courts. * 

»25 Add. Annotation As to (1) Apld. Holliday, [1922,1 2 Ch. 698. 


Part V. — The Court Rolls and other Manorial Documents. 


393. Add. Annotation: — Consd. Beaumoat v. 
Jeffery (1924), 40 T. L. R. 790. 

894a. Purchaser for value.] — (1) Pltf., as lorti 

of the manor of Great Tey, which he acquircjd 
by purchase in 1923, brought the present 
action of detimie to recover possession of 
certain ancient ct. rolls of that manor, which 
were of mere lii.storical interest & which 
before his purchase pltf. Iiad seen advertised 
for sale by deft., who, having purchased 
them in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ton years before the commencement of 
the present action : — Held : in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. actiuired the rolls lawfully 
in the ordinary course of his business from 
either the lord or the steward of the manor, 
Ac as the position of pltf.’s predecessor in title 
as trustee of the rolls, while they remained 
in his possession, did not make it illegal for 
him to part with them to a stranger, who 
came under the same obligation as the lord 
to produce them, pltf. was not entitled 'to 
recover the rolls. 


Held: (2) even if an action of detinue 
would lie, yet, up(.)n tiie tnie construction of 
limitation Act, 1023, h. Ih the words “ goods 
Ac chattels ” were mentioncMl only in referenccj 
to actions of rcqdevin, Ac tliat as the action 
wa,s an action of det inuc; Ac the cause of action, 
namely, the assertion by deft, of an adverse 
title by advertising the rolls for sale, arose 
more than six years before the cominencornent 
of the a<;ii()n, ihr action was barred by the 
.statute. Hkaum(). NT v. .1 lot'FJOiiY, [1926] 
(Ui. 1 ; 93 L. .1. Ch. .6,32 ; 132 \t. T. 240 ; 
40 T. J.. R. 790 ; 08 Sol. Jo. 807. 

— - j *SVv’, noM), Jaw of PropoHy 

Ac;t, 1922 (c. 10), s. 144a, added Inj Law of 
lh’Oi>ei*ty ( Amend ni(‘nt) Act, 1924 (c. 5), 
Sched. II., para. 2. 

404a. Recovery of possession -Limitation of action 
— When time begins to run.] Beaumont 
V. Jkffkiiy, No, 391a, ante. 

461. Add. Annotation: — Refd. Love v. Bentley 
(1707), 11 Mod. Rep. 134. 

482. Add. Annotation : — Refd. Beaumont v, 
Jeffery (1924), 40 T. L. R. 796. 


Part VI. — Officers of the Manor. 

491. Add. CiUUions : — 2 Show. 21 ; Freem. K. B. 473. 
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Part IX. — Particular Estates 

Customary 

79Sa. Qrandnephew as subsequent taker.l — 

Qu, : whether it is a good 3c reasonaole 
custom that upon the death of a tenant in 
possession of lands holden of a manor for 
Uves, the next life in reversion for which the 
estate is holden shall be entitled to enjov 
the estate ; & if such custom be good & 
reasonable, whether, where a party takes a 


in Land of Copyhold and 
Tenure. 

grant of such lands for the life of himself & 
his grandnephews 3c dies, the grant shall 
operate as an advancement for the grand- 
nephews, BO as to rebut a resulting trust in 
favour of other parties claiming imder the 
purchaser. — ^Edwards v, Edwards ( 1836 ), 
2 y. A; C. Ex. 123 ; 6 L. J. Ex. Eq. 79 ; 160 
E. n. 337 . 


Part XI. — Relationship of Lord and Tenant as affecting 

Services. Dues. etc. 


1157a. Fine payable by executor— Effect of Law 
of Property Act, 1922 (c. 16), s. 128, A Ad« 
ministration of Estates Act, 1925 (c. 28), 
88. 1, 8, 22.] — The custom of a manor was 
that copyholders pay fines “ upon descent or 
alienation when they take up their several 
lands & tenements.*’ A copyholder in fee 
of settled copybelds died in 1928 after the 
copyholds had been enfranchised under Law 
, of Property Act, 1922 (c. 16), s. 128, but 
before the manorial in<'idents (including 
fines) saved thereby had oeen extinguished 
under sect. 138. lie had devised the pro- 
perty under a testamentary power : — Held : 
his special exor. in whom the settled land was 
vested under Administration of Estates Act, 
1925 (c. 23), Bs. 1, 8, 22, must pay a fine on 
the death, although he had not assented to 
the devise, or conveyed the property to a 
purchaser, or done any other act formerly 
involving admittance & payment of a flue. — 
A.-G. TO TUB Prince op Wales v. Bradshaw, 
ri930J 2 Ch. 279 ; 99 li. J. Ch. 433 ; 143 
L. T. 430 ; 46 T, L. B. 661. 

1164. Add, Annotation : — Refd. Bradford v. Price 
(1923), 92 L. ,7. K. B. 871. 


1176. Add. Annotation : — Consd. Cheshire County 
Council V. Hopley (1923), 130 L. T. 123. 

1192 Citations For 12 E. E. 1126 ” read ** 126 
B. B. 1126.” 

, 1241. Add. Annotation : — Refd. United Dairies 
w. Public Trustee, [1923] 1 K. B. 469. 

1272a. .] — Though a bill in equity 

lies to recover a small quit-rent, yet it ought 
to appear that pltf. has no remedy for the 
same at law. J^vd of a manor brings a bill 
against a tenant to bold a down belonging 
to tbe manor, discharged of the tenant’s 
claim of a right of common thereto ; this an 
improper bill. But a bill for a quit-rent may 
be proper in some circumstances & what.~- 
ITolder V. CiiAMBTJBY (1734), 3 P. Wms. 
260; 24E. B.1062,L. 0. 

-Consd. Bouvorio v, Prontlco (1783), 1 Bro. 
O. C. 200 ; Loi'cJ« (]>uko) r. Now lladnor CJorpn. (1789), 
2 Bro. O. O. />18 ; BahiuKstoko Corpn. v. Bolton (Lord) 
(1862), 1 Drow. 27.5 ; Sourlo v. Cooko (1800), 43 Ch. I). 
510. 

1274. Add. Annotations : — Refd. PumoU v. Roche, 
[1927] 2 Ch. 142; BaiTatt v. Richardson & 
OressweU, [1930] 1 K. B. 686. 


Part XIV. — Mortgage of Copyholds. 

1461a. .] 'Fraser v. Thomas (1862), 3 Seton’s Judgments A Orders, 7th ed. 2171. 

Annotation : — FoUd. Ashton r. Ckirrisftn (1871), L. B, 13 Eq. 76. 


Part XV.— Devise 

1506. Add. Annotation : — Refd. Re Brooke, 
Brooke v. Dickson, [1928] 2 Ch. 266. 

1508. Add. Annotation: — Refd. Re Brooke, 
Brooke e. Dickson (1928), 92 L. J. Ch. 504. 

1588a. Remainder to his heir-at-law — Rule 

in Shelley's Case applies.}— -By bis will 
testator, among other devises of freeholds 
A copyholds, devised his two copyhold 
houses, gardens, A premises situate In the 
parish of B.,,A also a piece of copyhold land 
adjoining, to his nephew G. for life without 
impeachment of waste, A after his death he 
devised the same premises to the ** helr-at- 


of Copyholds. 

law ” of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds : — Held : the qse of the 
expression ** heir-at-law ” did not exclude 
the operation of the rule in SheUey^s Case, 
which accordingly applied, A G. was entitled 
in custoffiary fee simple for an estate to htm 
A his heirs accordizm to the custom of the 
manor . — Re Hack, Beadman v. Bbadman, 
[1026] Ch. 633 ; 94 L. X Ch. 343 ; 183 L. T. 
184 ; 69 Sol. Jo. 662. 

notr, Law of Property Act, 1922 (o. 16), 
88. 128-145, Scheds. 1^16.; Law of Property 
Act, 1926 (c. 20), 8. 131. 



V<d. ZOL— Ckwyfaoldi. 0mm 1978— 8 OS 80 . 

Part XIX. — Determination and Suspension of Tenant’s Estate. 

1978. Add. AnnoUUion : — Retd. Re IMce, [1928] Oh. 679. 


Part XX. — ^Enfranchisement 


1998. Add, Annotation: — Refd. Be Price, [1928] 
Oh. 679. 

2088. After this case add as follows : — 

Sect. 8a.— UNDER LAW OF PROPERTY ACTS. 

8082a. Estate tall In undivided share — Interest In 
personalty.] — Where before 1926 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1925 can result in turning 
the estate tail into an absolute interest ; & 
where, by reason of the statutory trusts 
under Law of Property Act, 1026 (c. 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an inteiest in personalty. — Re Prick, 
[1928] Oh. 6V9 ; 97 L, J. Ch. 423 ; 139 L. T. 
339. 

Annotationa : — Refd. lie Kompthorne, Oharlf s v, Keu^thorno 
(1929), 46 T. L. R. 16; Re Nowman. Slater v. Newman, 
[1930 j 2 Ch. 409 ; Re Thomas’s Will Trusts, Powell v. 
Thomas. [1930] 2 Ch. 67. 

2032b. Equitable Joint tenancy In copyholds — 
Subject to rentcharge — Vesting of legal 
estate.] — On July 6, 1802, Brynn Abbs & 
another trustee who predeceased liim wei'e 
admitted to certain copyhold plots A., B. 
& C. upon trust out of the & prolits 

to raise & pay an annual rent <»f 10s, to 

Harrison & his heirs & subject tLcr*eto in 
trust for Wilson & his heirs, hi any years 
after Bryan Abbs’ death bis customary heir 
H. C, Abbs, since deceased, was admitted 
to A. & 0., but no one was admitted to B. ; 
so that on Dec. 31, 1926, the best right to 
admittance was in the customary heirs of 
H. C. Abbs & Bryan Abbs. On t)ie same date 
the equitable title to the land stood vested 
in Thompson & Collins as joint tenants in 
fee, subject to the equitable rentcharge then 
vested in Aylmer, subject to proof of his title. 

On Jan. 1, 1926, the Law of Property Acts 


came into oneration & the copyhold plots 
were enfranchised. The ot. being asked to 
determine in whom the legal estates in 
the land & the rentcharge vested Held ; 

(1) under the 1922 Act, Sched. XII., 
para. 8 (6), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbs & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative ; 

(2) either under the 1922 Act, Schod. XII., 
para. 8 (d), or under the 1925 Act, Hched. 1., 
Part II., paras. 4, 6 (d), the rentcharge vested 
as a legal rent/charge in Aylmer or other 
the persons entitled thereto ; (3) on the rent- 
charge becoming a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform ; (4) under tHo 
1025 Act, Sched. I., Part II., paras. 3, 6 (d), 
the initial vesting in the trustees was divested, 
& the legal ost/atc subject to the legal rent- 
charge vested in Thompson & (k)Uins as joint 
tenants in foe simido ; (5) sect. 36 of tlio 1925 
Act did not come into ojjeration until after 
the vesting provisions had done their wf)rk. 
It then merely attached a trust for sale to 
the joint legal estate in Thorripsou & (Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trusteves so as to 
put the divesting provisions of the 1925 
Act, Sched. I., Pa.rt II., out of operation. 
Still loss did it bring in the undivided share 
provisions of tlie 1926 Act, Sched. I., Part IV. 
— /te King's Tukatiuc, Sundkuland, Dkn- 
MAN PiCTUUK Jl0i;SK8 V. THOMPSON & O 0 I.LIN 8 
Entkrphisbs, 11929J 1 CHj. 483; 98 L. J. Ch. 
109 ; 140 L. T. 463. 

2032c, Vesting of rentcharge .] — Re 

King’s Theathk, Sundeihand, Denman 
Picture Houses v, Thompson & Collins 
Enterprises, No. 2032b, ante. 
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COPYRIGHT AND LITERARY PROPERTY 
Part I. — Nature of Copyright. 


4. Add, AnnolaUon : — Refd. Performing Kight 
Soc. V, London Theatre of Varieties) [1924] 
A. 0 , 1. 

16, Add, Annotation: — ^Refd. Performing Bight 
Soc. V. MitcheU & Booker, [1924] 1 K. B. 702. 
16a. DramaUo work — No ** first publication ** 
within 1911 Act. s. 1 (8) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
— Under Dramatic Copyright Act, 1833 
^c. 15), a foreign author dwelling outside 
British' territory was entitled to secure 
dramatic copyright within the British 
Empire of the flrat performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the sole &; 
exclusive right to perform, or have per- 
formed, the play in Great Britain &, Ireland. 
On Sept. 22, 1808, G.’s agent wrote to pltf. 
stating that the play had been first per- 
foimed in Great Britain on a ceitain date 
A at a cei-tain place ; — Held : a copy of the 
. letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
copyright action between, pltf. ^ third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 0, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being wntten 
by G.’s agent, it constituted an Emission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, 5c (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances pf di*amatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
priind facie proof of a ri^ht to produce or 
reproduce the play to which it relates, but 
it can bo regarded by the ct. as corroboration 
of other evidence of title. 


(4) 1911 Act, 8. 1 (1) (o) & 8. 1 (3), which 
provide that copyright ahedl subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(6) Where the owner of dramatic copyright 
possessed [by assignment] the sole right to 
perfoim* or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (6), 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the clnemato* 
graph & film rights of that play also. 

An American corpn. made a film A sent 
a negative & two positives of it to an English 
co., who made further copies of the film 
& handed them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, & they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infrin^d pltf.’s 
copyright : — Held : (6) the American corpn. 
& the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative efioct 
of which sub-sect, is extended & not limited 
by sect. 2 (2) & (3). 

(7) Where an iaf?*ingement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does notarise except possibly with reference 
to the exemption from penalties for infringe* 
meat provided by sect. 8 of the Act. — 
Falcon v. Famous Playkks Film Co., 
Ltd., [1926] K. B. 393 ; 95 L. J. K. B. 148 ; 134 
L.T.246; 42 T.L.B. 91; ajOTtf., [1926] 2K.B. 
474; 96 L, J. K. B. 88; 135 L. T. 650; 42 
T. L. R. 666 ; 70 Sol. Jo. 750, O. A. 

AnnotiiJtums : — As to (6) Refd. ICiiglirih Hop OrowciB v, 
Deringr, flD28J 2 K. U, 174. Gcnr.ralln, Beid. Messagor 
V, Brlti'sh Broadcasting Co., 11U271 2 K, B. 543. 


Part II. — Subject-Matter. 


18 . 


22 . 


23. 


Add, Annoiaiion : — Retd. Macmillan u. Cooper 
(1923), 93 L. J. P. C. 113. 

Add, Annotation : — As to {!) Folld. Macmillan 
V , Cooper (1923), 93 L. J. P. C, 113. 

Add, Annotation : — Refd. Campbell v. Poliak, 
[192?] A. 0. 732. 


41. Add. Annotation : — to (3) Refd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. B. 
91. 

j 42. A dd, A nnotations: — A s to (I ) Consd. Macmillan 
I V . Cooper (1023), 93 L. J. P. C. 113. FoUd. 
j Masson Seeley v. ‘Embosotype Manufacturing 


PART 1. SECT. 1. 

• i. .) — “Copyright” 

In Conunonwefidth Copyright Act, 
1U12, a, 13 (1), inoludos the right to 
perform.~»PoLLOCK i». Williamson 
U. O.), LT1>., 11923] V. L. R. 225 ; 29 
Ai-gusL. R. 133; 44 A. L. T. ICl.—AUS. 


PART II. SECT. 3, SUB-SECT. 1. 
o I, Fortii of cotUntci for sale of 


land.] — Held: such a document was 
capable of copyright, but if oopies were 
sold, there might be an Implied autho- 
rity to roproduoo them where neoesswy 
in oonneotion with the transaction for 
which they wore purchased. — Real 
Estate Institxtte op N.S.W. v. Wood 
(1923). 23 S. R. N. 8. W. 349; 40 
N. 8. W. W. N. 60.-— AUS. 
o if. CompUaiion.] — A ’compila- 


tion may be an “ original literary 
work “ within Copyright Act. — P asick- 
NiAK e. Dojacek, 11928] 2 D. L, R. 
546 ; 119281 J W. W. IL 8C6 ; 37 
Mon. L. R. 265.— CAN. 

o iii. Translation.] — Transla- 
tions are original literary works. — 
Pasiokniak V , Dojacbk, [1928] 2 
D. L. R, 646 : [1928] 1 W. W. R. 865 ; 
37 Man. L. R. 265.— CAN. 
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Co. (1«24), 41 B. P. 0. 160. Coiud. British 
Oxygen Co. t?. Liquid Air, [1925] Ch. 383. 
As to (6) Consd. Perfonniiag Bight Soc. v. 
London Theatre of Varieties, ^1024] A. C. 1. 
Generally^ Refd. British Broadcasting Co. v. 
Wireless League Gazette Publishing Co., 
[1926] Oh. 433. 

48a. Letter written by manufacturer to trade 

customer.] — (1) A letter written by manu- 
facturers to a tr^e customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
“ original litera^ work ” within 1911 Act, 
s. 1 (1), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “ fair dealing ’* i 
within sect 2 (1) (i) of the Act. — British 
Oxygen Co. v, Liqitid Air, Li'd., [1926] Ch. 
383 ; 95 L. J. Ch. 81 ; 133 L. T. 282. 

48b. Single sentence.] — Pltf. had, since 1925, 

dealt with the treatment of the human face, 
had advertised extensively in connection 
with that titjatment. He claimed to have 
the copyrigi^tr in a slogan in connection with 
those ad vei tisements. The phrase was, 
** Beauty is a social necessity, not a luxury.’* 
Sometimes there were variations in the words 
used. Sometimes the words “ youthful- 
ness,** or “ good looks,*’ or “ youthful 
appearance ’* were substituted for “ beauty.’* 
In May 1926 deft, inserted an advertise- 
ment containing the phrase A youthful 
appearance is a social necessity.’^ Some 
years before 1926 an advertiser had used a 
similar phrase, “ Beauty is a modern 
necessity ** : — Held : (1) the only originality, 
if any, in pltf.’s phrase consisted m the 
substitution of the word “ social ” for the 
word “ modern,” & pltf.’s phrase was not an 
oiiginal composition ; (2) although copy- 

right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyright ; 
(3) the doctrine de minimis non lex curoi 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it.- — Sinanidr v. 
La Maison Kost^ibo (1928), 139 L. T. 306 ; 
44 T. L. B. 674, O. A. 

51. Add. Annotation : — Consd. Macmillan r. 
Cooper (1923), 93 L. J. P. C. 113. 

65. Add. Annotation : — As to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 883. 

60. ' Add. Annotation ;-^onsd. British Oxygen 
Co. V. Liquid Air, [1925] Ch. 383, 

65. Add. Annotation : — Refd. British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Co., [1920] Ch. 433. 

73. Add. Annotation : — Refd. British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 


VoL Zm.— CfQpjftifl^t. Oaaes 4S— 85a. 

74. Add, Annotation: — As to (1) Consd. British 
Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1920] Ch. 433. 

76. Add, Annotation : — Consd. Sinanide v. La 
Maison Kosmeo (1928), 139 L. T. 365. 

77a. For type — Protected.] — ^Pltf. oo. 

which carried on the business of supplying 
cutter-crush machines Sc type Sc other 
materials used therewith, issued a catalo^e 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes Sc shapes of type supplied 
by the co. Sc customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on . a similar business, 
circulated price lists wliich were practically 
copies of the price lists of pltf. co.,the words 
used in i}ltf. co.’s catalogue Sc price lists to 
indicate the style of typo being copied 
in defts.* price lists witliout alteoation. Pltf. 
CO. commenced proceedings for on injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
alia) tliat pltfs.’ catalogue was a design or 
collection of designs cuqjable of registration 
under Patents \Sc Designs Aeti, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act; — Held: on 
the question of copyright the contentions 
put forward by defts. billed, Sc an injunction 
restraining infiingoment of tlic copyright of 
pltfs. in their catalogue was granted. — 
Masson Sbei.ey Sc Co., Ltd. v. Bmbobotype 
Manupacjturing Co. (1924), 41 R. P. 0. 160. 

Programmes.] — Pltfs. were a limited co. 
formed to acquire the X^ostmaster-Gencral’s 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under tlie terms of their licence Sc 
a supplementary agroomont pltfs. were 
required to transmit efficiently every day a 
programiue of brt>adca«t matter to the 
reasonable satisfaction of the Postmastor- 
Oenerab They wore not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes. Sc within one month from thoir 
ceasing to hold the licence they wore bound 
to i>as8 a special resolution for voluntary 
winding uji. Their .protits from all sources 
beyond a 7J per cent, cumulative dividend 
on their paid-up cajiital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of tlie Postnwister- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week .Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 
formance, the artist’s name, appropriate 
headings for items or groups of items. Sc 


PART II. SECT. 3, SUB-SECT. 2, — C, jjm damaiceH, Hirioe if ho cannot boU It 

54 1. Immoral toorks.} — There la he cannot prove dania«re(». Hut apart 

nothing in the Copyright Act to deny from damages, there in no reason why 

an author a copyright on the grounds the pirating of an author's original 

that his work is indecent, obscene or wdrk shouTd not bo restrained by 
immoral. Where bis work is of such injunction, provided It Is honest work, 
a oharaoter that the law will not permit $c not a fraud on the public. — Pasiok- 

bim to publish it; the ote. will deny niak v. Dojacbk, [19281 2 D. h. H. 
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G45; (1928] I W. W. ll. 806 ; 37 

Man. L. li. 206.— CAN. 

PART 11. SECT. 3. SUB-SECT. 8. 
■k. Plan — Of harbour.] — Ltshar v. 
Qisbobke HARBOcm Boaicd, (19241 
N,^Z. L. R. 13.— H.2. 
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tnuouBlations ol nnlamilUa? foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable ttoe, skill, labour & 
expense, although the preliminary work of 
fixing the davs &> hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Betts, having sdected ^ 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
fringement of copyright : — Held : (1) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes ; (2) although the 

programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
“ prepared or published by or under ** his 
“ direction or control ** within 1911 Act, 
B. 18, &SO long as pltfs. were allowed to trade 
& publish them, the copyright belonged to 
pltfs. & not to the Crown. (3) Semble : there 
may be copyright in an individual pro- 
gramme. — British Broadcastino Co. v. 
Wireless League Gazette Publishing 
Co., [1926] Ch. 433 ; 95 L. J. Ch. 272 ; 136 
L. T. 93 ; 42 T. L. R. 370. 

88. Add, Annotation : — As to (2) Refd. Bowling 
, V, Camp (1922), 128 L. T. 342. 

91a. Slogan or catch-phrase.]— Sin anide v. La 
Maison Kosmbo, No. 43b, ante, 

92a. Abridgment — May be new work.] — Wliile 
there may be copyright in an abridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 
in presenting in a condensed form the material 
of the original author are displayed, there 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sentences, so as to i 
m^o tlie extracts read as a consecutive 
naiTative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan & Co. v. Cooper (1923), L. R. 61 
Ind. App. 109 ; 93 L. J, P. C. 113 ; 130 
L. T. 676 ; 40 T. L, R. 186 ; 68 Sol, Jo. 
235, P. C. 

Annotation : — Refd. Maaeon Seeley v, Embosotypo Mouu* 
footurlug Co. (1924). 41 R. P. C. ICO. 

After this case for “ Abridgment — ^May be 
new work.l — See Nos. 422, 426, post,'* 
read “ ,'j^Sec, also. Nos. 422, 426.” 

97. Add, Anmtatioyi : — ^Retd. Falcon v. Famous 
Players Film Co. (1025), 42 T. L. R. 91. 

99a, Of descriptive character.] — (1) A song 

which relates the burning of a ship at sea, 
it the escape of those on board, describes their 
feelings in vehement language, & sometimes 
expresses tliem in the supposed words of the 
suntering peurties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sittii^ 
at a piano, giving effect to the verses by his 
delivery, but not assisted by scenery or 
appropriate dress. 

(2) A room where the song is performed, 
to which persons paying for tickets w 
admitted for the purpose of hearing it, is, 
for the time, a pli^ of dramatic entert^- 
ment within the meankig of the statutes. 
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though the room be ordinarily used for 
different purpo8es.*^Bu88SLL v. Smith (1848), 
12 Q. B. 217 ; 17 L. J. Q. B. 226 ; 11 L. T. 
O. S. 286 ; 12 Jur. 723 ; 116 B. R. 849. 


AnnoittHotu :—‘As to (1) ApU. 
L, T. 90S. JMd. Fuller v. 
Sc PaviUon Oo., [18951 2 Q. B. 
a859), 29 L, J. 0. P. 20. 
^ylor, Wall t, Martin <188! 


Book 0 . Bates (1883), 12 Q. B. 
V, Rhys. (1864), 4 B. ft S. 873 
19 T. L. B. 34. 


daA V, Bishop (1872), 25 
Blackpool Winter Oaraens 
429. Hatton v, Kean 

As to (2) Coasd. Wall p, 
,9 Q. k D. 727. Apld. 
.79. CfeneraUp, BM,Laoj 
; Edwardese. Cotton (1902), 


Ilia. Wotf-oub head for Boy Scouts’ pole — 

1911 Act, 8. 22.] — Apart from 1911 Act, s. 22, 
a model of a wolf-cub’s head produced from 
a mould in papier maohe & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn., is an artistic 
work in which copyright would subsist under 
that Act. But,’ as the model consisted of 
” features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or aitificial substance by an 
industrial process, ft was therefore a design 
within Patents ft Designs Act, 1907 (c. 29), 
s. 93, as amended by Patents ft Designs Act, 
1919 (c. 80), s. 19, ft consequently was capable 
of being registered under the Act of 1907 ft, 
fiurther, was not a design which was ” not 
used or intended to be used as a model or 
pattern to be multiplied by any industrial 
process,” it was by Copyright Act, 1911 
(c. 46), 8. 22, excluded from the operation 
of that Act ft not the subject of copyright 
thereunder. 

In an action by pltfs. for infringement of 
copyright which they claimed in the model, 
against the defts. who admittedly had copied 
ft reproduced the model ; — Held : for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act, ft the design 
not having been registered as a design under 
the Patents ft Designs Act, 1907 (c. 29), the 
action failed. 

Semble : if pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. 8, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents ft Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
law the model was capable of registration, 
since, relying upon that view, they abstained 
from m^ing any inquiries whether copy- 
right in the model was claimed. — P ytram, 
Ltd. V, Models (Leicester), Ltd., [1930] 
1 Ch. 639 ; 99 L. J. Ch. 381 ; 143 L. T. 227 ; 
46 T. L. R. 290. 

118a. Adaptation of old play — Original musical 
composition.] — 1011 Act has extended the 
protection of copyright, & there is musical 
copyright in an arrangement of previous 
music which amounts to a new work. 

Pltl. composed music for an opera which 
was an adaptation of an old play. » Defts. pre- 
pared an orchestral score from the same source, 
records of which they offered to the trabde. 
Pltf. complained that defts. were passing 
off these records as records of pltf.’s muslo : — 
Held: defts. had borrowed from pltf. *8 
work in a way which was more than mere 
coincidence, ft had infringed pltf.*B copy- 
right* — ^A ustin v. Columbia G&arhophons 
Co. (1923). 67 Sol. Jo. 790. 

119. Add, Annatatwn : — ^Reld. Austin v, Columbia 
Graphophone Co. (1923), 07 SoL Jo. 790. 



120. Add* Annoiaiiona : — Consd. Faloon v. Famoun 
Players Film Co., [1926] 2 K. B. 474 ; Thomp- 
son V. Warner Pictm* 0 B, [1020] 2 Oh. 308. 

125. Add, Annotation : — Rsfd. Box Co. & Bex 
Besearch Corpn. v, Muirhead A: OomptroUer 
General of Patents (1926), 44 11. P. 0. 38. 

183. Add* Annotation : — Apld. Sinanide v. La 
Maison Kosmeo, (1928) 139 L. T. 365. 


VoL Zin.--Oopyright 0 mm 120-88te. 

185 a. Official Guide ” — Protected.]— 

REUTEER'0 TELEaBAM CO., liTD. V* INTER- 
NATIONAL Guide Syndioatb & Inter- 
national Express, Ltd. (1893), 37 Sol. Jo. 
325. 

137. Add, Annotation:— As to (2) FoUd. Rj<^ay 
Co. V. Hutchinson (1928), 40 B. P. 0. 
836. 


Part ill. — Publication. 


161. Add. Annotation : — Retd.* Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91, 

164. Add. Annotation : — Aa to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 

165. Add* Annotation : — ^FoUd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


160a. What documentary evidence, admissible— 
Letters— From author’s agent to assignee of 
performing rights.] — Falcon v. Famous 
Players Film Co., Ltd., No. 16a, ante* 

180b. Entry In register at Stationers’ Hall 

— Entry Incorrect.] — Falcon v. Famous 
Players Film Co., I/td., No. 16a, ante. 


Part IV. — Ownership. 


190. Add. Annotatioyi : — Refd. Austin v. Columbia 
Graphophone CJo. (1923), 07 Sol. Jo. 790. 

194. Add. Annotations : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. Retd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 433. 

196. Add. Annotation : — Apld. Black n. Stacey, 
[1929] 1 Ch. 177. 

196a. By compiler of book of reference — 

From Information received from blographees.] 

— Where the compiler of a biographical bc»ok 
of reference receives from the Diograplieee 
information to be used as material from i 
which the book may be compiled, the persons | 
supplying the information are not, for the j 
purposes of 1911 Act, the authors of the j 
paragraphs containing the information. — 
A. & C. Black, Ltd. v. Claude Stacey, Ltd., 
[1929] 1 Ch. 177 ; 98 L. J. Ch. 131 ; 140 
L. T. 402 ; 44 T. L. K. 347. 

197a. Automatic writing by medluhi.]— A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing A alleged 
to be communicated by a spiritual agent. 
Deft, was present at some of the s^nces 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one ; — 
Held : pltf. was the sole owner of the copy- 
right. — Cummins v. Bond, [1027] 1 Ch. lo7; 
76 L. J. Ch. 81 ; 136 L. T. 308; 70 Sol. Jo. 
1003. 

205. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 46 T. L. B. 360. 

206. Add. Annotation ;— Refd. Sasha v. Stoenesco 
(1929), 45 T. L. B. 350. 


PART IV. SECT. 1, SUB-SECT. 2.— 
tl. Oontraet of service--What amounU 
< 0 . 1 — B. was engaged a« an ” art^t 
oontribntor ** to a newspaper under 
agreement to imppiy each week certain 
drawings at a weekly remimeratloii. 


206a. .] -‘-Sahua, Ltd. v. Sto- 

KNESC'O (1929), 4r» T. L. K. 350. 

210. Add. Annotation Refd. Sasha v. Stoenesco 
(1929), 45 T. L. K. 350. 

211. Add. Atmotation: — Refd. Sasha v. Stoenesco 
(1929), 46 T. L. H. 350. 

226. Add. Annotation .’—Generally y Refd. Drabble 
V. Hycolite Manufactm*ing Co. (1928) 44 
T. L. R. 264. 

229a. Sketches for advertisement show cards — 
Ordered by & made for advertiser for valuable 
consideration — Design not registered under 
Patents & Designs Act, 1907 (c. 29).] — Pltfs. 
claimed to be the assignees from the author 
of two sketciies for cut-out advertisement 
show cards representing a piorrot & pierrette 
respectively with large faces & diminutive 
bodies. These sketches were sljown by the 
author to defts. with defts.’ miine upon them 
with the view of being used by them for 
advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
figures was changed from mauve to green 
& yellow ; the colour of the lettering of 
defw.’ name was also changed fram red to 
green & yellow. Defts. ordered a number 
of the sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obtained a number of the 
sketches fi*om sources other than pltfs.’ 
Neither pltfs. nor the author had registered 
the sketches as designs under the above Act. 
In an action by pltfs. for Infringement of 
copyright: — Held: (1) under 1911 Act, 
8. 5 (1) {ah defts. were the first owners of the 
copyright in the original sketches* as the 
sketches were ordered by, & were made 
for, them for valuable consideration & w’ere 


to oomplr with mil erden, direction/! f Held : B. warn empj^cd under 

of the CO. to properly | a « epnt^t of 8er^ 


conduct himself, & to refrain from 
uWaIm nr from 


sect. 6 (1) (b) of the Sched. to Copyright 
Act, 1912 .— Sun NBW8Piy*iii«8, Ltd. 


dlT^ng the CO.’S aflalw or from Acj, 

engagement In^any under- «. Wm^ (im), 28 8. R. N . ^ W . 
uSSg to competition with the co. 473 ; 45 N. 8. W. W. N. 126.— AUS. 
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engravings ** within that sub^sect. ; (2) the agent.] — Where an advertisement agent 

sketches were designs which were capable of prepares an advertisement on instnioUons & 

being registered under Patents Sd Designs inlormation given to him by the advertiser, 

Act, 1907, & as they were used or intended to the ot. will, in the absence of evidence to the 

be used as models or patterns to be multiplied contrary, draw the inference that it was the 

bv an industrial process, 1011 Act, by reason intention of both parties that the copy- 

of sect. 22, did not apply to them, & as the right in the advertisement should belong to 

sketches had not been registered as designs the advertiser. — Harou) Drabble, I/td. v. 

under the Act of 1907 pltfs. could not Hvcolite Manupaoturing Oo. (1928), 44 

succeed.— Con Planck, lAn. v, Eolynos T. L. R. 264 ; 72 Sol. Jo. 102. 

Incorporated, [1925] 2 K. B. 804 ; 04 

L. J. E. B. 923 ; 133 L. T. 798. 236. Add, Annoiaiion : — Refd. Messager v, British 

220b. Advertisement — Prepared by advertisement Broadcasting Oo., [1927] 2 E. B. 543. 


Part V. — ^Assignment, Licence and Royalties. 


247. Add, Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91. 

251. Add, Annotation : — Refd. Messager v, British 
Broadcasting Oo. (1928), 97 L. J. K, B. 251. 

254. Add. Annotation : — Refd. Messiigor v. British 
Broadcasting Co. (1928), 97 L. J. E. B. 261. 

266. Add. Annotation: — As to (1) Consd. Per- 
forming Right Soc. V. London Theatre of 
Varieties, [1924] A. C. 1. 

268. Add. AnnoiaUon : — Refd. Messager v. British 
Broadcasting Oo. (1928), 97 L. J. K. B. 251. 

278. Add. Annotation : — Refd. The liord Strath- 
cona, [1926] P. 143. 

289. Add. Annotation : — Refd. Messager v, British 
Broadcasting Oo., [1927] 2 E. B. 643. 

200a. Rights of assignee as to mechanical 

performance.] — Wliere the author of a 
musical work has made an .assignment of his 
rights in the work before July 1, 1912, tlu* 
exclusive right conferred upon him by 
191 1 Act, of making or authorising i he making 
of contrivances by means of which the work 
may be mechanically performed, does not 
enable him to restrain the assignees from 
performing or auUiorising the performance 
of the work by means of such contrivances. — 
Thompson v. Warneu Brothers Pictures, 
Ltd., (1920] 2 Oh. 308 ; 98 L, J. Oh. 427 ; 141 
L. T. 411 ; 15 T. L. 11. 653, 0. A. 

294. Add. Annotation : — Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

802. Add. Annotaiioiis : — Consd. Messager v. British 
Broadcasting Oo. (1928), 97 L. J. E. B. 251. 
Refd. Messager v. British Broadcasting Oo., 
[1927)2 E. B. 643. 

805. Add. Annotation : — Consd. Messager v. British 
Bi-oadcasting Oo. (1928), 97 L. J. E. B. 261. 

305a. Grant of Ucenca>glvlng sole & exclusive right 
of representation — Assignment.]— Applt. was 
the composer of tlie music of a tVench opera, 
an English version of which was produced 
at a Ix>ndon theatre on the terms of an 
agreement of Mar. 23, 1906. By this agree- 
ment, made between the composer (the 

X lt.) & the autliors of the opera (therein- 
r called the liccncors *’) of the one part 
& the proprietor of the theatre (thereinafter 
called “ the liconcee ”) of the other part, 
after reciting that the licencors had delivered 
the play to the liconcee, with the score of the 
music, with a view to its pioduction in London 
& elsewhere on the terms hereinafter 
mentioned,** the licencors granted the Uceucee 
the sole A; exclusive tight of reprinting the 
play in the O.K., America, « the British 
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Colonies & Dominions. The agreement 
further provided that the copyright in the 
music of the play should romam the property 
of applt. ; that on the failure of the licencee 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & become again the absolute 

‘ properfy of the licencors ; that the licencee 
should pay to the licencors as royalties certain 
percentages of the gross profits ; that the 
licencee should keep proper books showing 
the gross receipts of the theatres at which 
the play should be represented, & that the 
11060001*8 should be entitled to inspect the 
books, so as to enable them to verify tlie 
amount of the percentage payable to them. 
Resps., in pursuance of a permission granted 
to them by a theatrical co., to whom on the 
death of the liconcee the benefit of the 
agreement had been assigned by his exors., 
gave a broadcast performance of the opera 
at thoii* studio in London. In an action 
by applt. against resps. for infringement of 
copyright : — Held : upon the construction 
of the agreement, (1) ft operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area & was 
not a mere licence, & (2) it was not limited 
to representations on the stage of a theatre, 
& the action tailed. — -Messager v. British 
Broadcasting Oo., [1929] A. C. 151 ; 98 
L. J. K. B. 189 ; 140 L. T. 227 ; 45 T. L. R. 
50, II. L* 

308. Add. Annotation : — Refd. Falcon v. Famous 
Players FUm Oo. (1925), 42 T. L. R. 91. 

308a. .] — Pltf. was the sole 

authoress of & owner of the copyright in a 
novel called The Scarlet Pimpernel.*’ In 
1903 in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1903, 
pltf. & her husband, as authors, granted to 
delta. T., as theatric^ managers, the right of 
production of the play during a then forth- 
coming tour, & at a first-class ^est End 
London theatre, for two years ; & the agree- 
ment further provided that if the pxx>duction 
took place within that period then ** the 
entire rights for the United Eingdom, the 
United States of America, & the Dominion 
of Canada in the play became theirs in- 
alienable, & they shall present it when A; 
where they will within the countries afore- 
said,** paying to the authors 5 ^ cent, on 
the gross weekly takings. Dehs. fulfilled 
the specified condition. In an action by 
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pltt. clftiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films ; — Held : the entire 

performing ri^te in the play became vested 
m defts. by virtue of the ag^ment, & when 
1011 Act came into operation the right so 
vested included the right to the cinemategraph 
reproduction of the i^ay * ^ therefore pltf.’s 
acuon failed. — Babstow v. Terry* fl924] 
2 CJh. 316 ; 93 L. J. Ch. 607 ; 132 L. T. 63 
Annotations : — ^FoUd. FaJoon c. FamotiB Players Film Oo. 
(1Q25). 42 T. L. E. 91. Befd. Messager B ritish Broad- 
oasting Co.* [1927] 2 E. B. 543. 


308b. — -.] — ^Falcon v. Famous 

Players Film Co., Ltd., No. 16a, ante, 

808c. Assignment of sole &. exclusive right of repre- 
sentation — Includes right to broadcast.] — 

Messager V. British Broadcasting Co.* 
No. 305a, ante, 

325. Add, Annotations: — Generally^ Retd. Falcon 
V. Famous Players Film Co., [1926] 2 K. B. 
474 ; Thompson v, Warner Hctures, [1929] 
2 Ch. 308. 


825a. Whether labels must be 

capable of adhering to particular type of 
record.] — He'd : when the copyright owner 
had supplied a maker of gramophone records 
with “ adhesive labels ” within the meaning 
of Copyright Koyalty System (Mechanical 
Musical Instruments) Regulations, 1912, the 
onus was on the maker to show that there 


were no moans by which the labels could be 
made to adhere to the records. The words 
“ adhesive labels ’* in the Regulations could 
not be construed by implication to mean 
that the labels should be fitted to adhere So 
capable of adhering to any substance of 
which the maker might choose to manu- 
facture his records. — Boosby & Co., Ltd. v, 
GtooDSON Gramophone Record Ltd., 
[1930] 1 Oh. 448 ; 99 L. J. Oh. 192 ; 142 
L. T. 417 ; 46 T. L. R. 190 ; 74 Sol. Jo. 
89* C. A. 

325b. Onus of proof that labels 

Incapable of adhering to particular records.]— 

Boosey & Co., Ltd. v. Goodson Gramo- 
I’HONE Record Co., Ltd,, No. 326a, ante. 

325c. Reproduction of two works in one volume.]^ 

Where a person reproduces in one volume 
under %he conditions set but In the proviso 
to 1911 Act, s. 3, two copjrright works by 
the same author, the provision as to the 
payment of a royalty “of 10 per cent, oo 
the price at which ho publishes the work ’’ 
is satisfied by the payment of a royalty of 
10 per cent, on the price at which he publishes 
the volume, inasmuch as the word “ work ” 
includos “ works “ by Interpretation Act, 
1889 (c. 63), 8. 1 (1) (6).— Osbourne v. 
Dent (J. M.) & Sons, Lit>., [1926] Ch. 369 ; 
94 L. J. Ch. 308 ; 133 L. T. 362 ; 41 T. L. R. 
419 ; 69 Sol. Jo. 500. 


Part VII.-— Crown Copyright. 


332a. Programmes prepared by British Broad-*, 
casting Company — Whether “published by 
or under direction or control of Crow«..j — 
British Broadcasting Co. v. Wireless 
League Gazette Publishing Co., No. 86a, 
ante. 


332b. Telephone directory Copyright in Post- 

master-General.] — A. -G. V , Colman’s Pub- 
licity Service (1028), Times, Mar. 16. 

343. Writs, bonds and indentures — Grant void.] 

— Yarmouth Earl i \ Darrel (1686), 3 Mod. 
Rep. 76 ; 87 E. R. 48. 


Part IX.- 

366. Add, Annotation : — Consd. British Oxygen 
Co. 0 . Liquid Air, [1926] Ch. 383. 

360. Add, Annotation : — Consd. British Oxygen 
Co. V, Liquid Air, [1925] Ch. 383. 


Part XIa. — Application 

See 1911 Act, ss. 25-28. 

389a. Irish Free State.}— (1) As by 1911 Act, 
s. 26 (1), that Act extended throughout €i is 
Majesty’s dominions, except to a self- 
governing dominion which did not adopt it, 
& s. 36 (1) restricted the meaning of “ self- 
governing dominion ** to the dominions 
which are therein specifically named, Ireland 


-Letters. 

364. Add. Annotation: — Consd. Bl’itiHh Oxygen 
Co. V. Liquid Air, [1925] Ch. 383. 

366. Add. Annotation : — Consd. British Oxygen 
Co. V. Liquid Air, [1925] Ch. 383. 


to British Possessions. 

not being included, the Act was in force in 
the Irish Free Btate when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force h 
effect until it was repealed by the Industrial 
& Commercial Properiy (l*rotciction) Act, 
1927, of the Irish Free Ht#it<i. Hoct. 174 (1) 
of that Act whicij provides tliat rights 


PART V. SECT. 8. 

tin. Qramophone records — Owner of 
copyrioM in work on one side unknown — 
Division of royaJHes due,] — Albert v. 
Gramophone Oo.* Dtd. (1987)* 28 
8. R. N. 8. W. 70.— AUS. 


PART XI. 

h i. '-) — When In purHimiu o 

of the authority gmntt-d hy nect. 4H 
of ^Copyright A^, 1921, the Govenior 
In Council dcckuiMl, July 27, 192S, 

C^ada*H adhoroRce to the rovlited Bcru<; 
Ckinvention of 1909 & the additional 
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r col thcroto of lOM, th(5 articles 
if (ho Convention hecaiiio part, of the 
(atuto law of Canada. — GRiiiin.E v, 
lANlTOBA FfeKK J'KKSH Co., LTI)., 
19311 » D. h. K. «48; 2 W. W. R. 
01 : on appeal, [1931] 3 W. W. if. 570. 

CAN. 
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acquired under the Act of 1911 before Dec. 6» 
1921, shall not be affected by the repeal, 
preserves rights the inception of which was 
before that date although they have been 
assigned after it. 

The Judicial Committee, although of 
opinion that the Judgment of the Supreme 
Court was wrong in holding that the impel- 
lants were not entitled to any remedy in 
r^pect of an infringement in 1026 of their 
rights under 1911 Act, advised that the 
jud^ent should be discharged only so far 
as it dealt with costs, as the Copyright 
(Preservation) Act, 1929, passed by ttie 
Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that rights under 1911 Act were to be 
deemed always to have subsisted hi the Irish 
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Froe State, provided by sect. 4 that no 
remedy or r^ef should be granted in res^t 
of any infringement which bad there taken 
place before &e passing of the Act. 

(2) A local authority commits an infringe* 
ment under 1911 Act, s. 2 (1), if a band 
which it has engaged to perform in public 
plays, without consent, copyrighted musical 
works which are included in a prom*amme 
approved by the local authority, A the per- 
formance is for the “ private profit ” of the 
local authority, within sect. 2 (8), althoufid^ 
any profit resulting will be applied to the 
relief of ratepayers.— PBRFORMiNa Right 
Society, Ittp. v. Bbay Urban District 
Council, [1930] A. C. 377 ; 99 L. J. P. G. 
116; U3 L. T. 97; 46 T. L. R. 369; 74 
Sol. Jo. 284, P. C. 


Part XII. — Registration. 

To the cross-references in this Part add I To prove first performance of dramatic work 
as follows : — • . |n England .] — See No. 16a, ante. 

Effect of — Admissibility of entry In register — ! • 


Part XIII. — Infringement. 


394a. Knowledge of infringement — Whether 
material.]— Falcon v. Famous Players 
Fiijml Co., liTD., No. 16a, ante. 

After this case for **As to knowledge as a 
defence.]— No. 47, ante ; Nos. 606. 689, 

640, 641, 667, post,*’ read ** .J— - 

See^ also. No. 47, ante ; Nos, 606, 539-641, 
667, post.” 

894b. Authorising publication of unpublished work 
-;-Sale of righU In manuscript.] — ^To sell the 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, 
produced as a result of such a sale, is ** to 
authorise ’* the printing A publication within 
1011 Act, 8. 1 (2), & it is not necessary that 
th^ shall be an actual sanction of the acts 
being done by the servant or agent of the 
person affecting to give the authority on his 
behalf. — Evans v. HtTLTON (E.) A Co., 
I/TD. (1924), 131 L. T. 634 ; 40 T, L. R, 489 ; 
68 Sol. Jo. 616. 


Annotation : — Apprvd. 
[1926J 2 K, U. 474. 


Falcon v. Famous Players Film Co., 


See, also. Nos. 489a, 489b, 489c, 610, post. 

308a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter of 
criticism.] — British Oxygen Co. v. Ijquid 
Air, I/td., No* 43a, ante, 

408a. .1— SiNANiDE V . La Maison Kosmeo, 

No. 43d, ante, 

414* Add, Annotation : — Refd. Performing Right 


Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

420a. Book of selected essays — Second book of 
selected essays including essays in first book.] 
— Pltfe. were the publishers of, & owners of 
the copyright in, a book entitled ** Haalitt’s 
Selected Essays,** edited by G. S., which 
included thirteen essays A notes on the 
essays. Defts. published A sold a book 
entitled “ Hazlitt*8 Selected Essays, Edition 
Hollingworth ** containing twenty of such 
essays, including the thirteen selected by 
G. S. : — Held : there was no infringement of 
copyright. — Cambridge University Press 
V. University Tutorial Press (1928), 45 
R. P. G. 335. 

426a. .] — ^Macmillan A Co. v. Cooper, 

No. 92a, ante, 

441. Add. Annotation : — Refd. British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

442. Add. Annotation: — Refd. Macmillan v. 

Cooper (1923), 93 L. J. P. C. 113. 

451. Add. Annotation : — Refd. Messagor v. British 
Broadcasting Co., [1927] 2 K. B. 643. 

483. Add. Annotation : — ^Refd. Harms (Incorpor- 
ated) V. Embassy Club (1926), 43 T. L. B. 21. 

483a. In public — What amounts to.} — The 

question whether the performance of a 
musical woik was a performance In public, 


I J, Copyright Act, 

1921 (c. 24), «. 39 (2).}— Canadian 
I'KHFORMINO RlOHT SOOUBTYt. FAMOUS 
1>LATBRB Canadian Oorpn., {1920] 
A. 0.456; 08 L. J. P. C. 70; 140 L.T. 
657 ; 45 T. L. U. 2.S2. P. C.— CAN. 


PART Xlll. SECT, 1, SUB-SECT. 1. 

0 i. — — No infringement — If works , 
produced independenUy .] — Dkbkb v . 


Wku£, (10201 4 D. L. n, 613; affd . ' 
119311 4 D. L. ll. 513.--CAN. | 

PART XflL SECT. 1, SUB-SECT. 4. 

482 I. By performance — Permitting 
place of enterMinment to be luedf.] — 
Applt. oorpn. kt its town hall to \V. 
lar a serm of four yocsl concerts. 
Uesp. Informed • applt. that a sons 
in which rm. had the oopyrlght would 
bo sung without its authon^ln the 
town haU at concerts riven hr w. The 

10 


song was sung at two oonceru. Applt. 
did nothing beyond aoknowledring 
tho receipt of the information : — Held : 
no inference should ho drawn that 
apptt. ** permitted ** tho song to be 
stmg, therefdre there was no Infringe- 
ment of oopyrtgbt within Copyright 
Act. 1011 (c. 46). a 2 (3 ).— Cgrpobawon 
O rClTT OP ADgrJktPR V. AUSmALASIAN 
FBRFOBIONO RtOUT ASSOON., XiTD. 
(1026), 40 O. L. R. 4SI ; [1928] Aigus 
h, R. 127.— AUS. 


80 as to constitute an infringement of copy- 
is a question of fact> in determining 
that question, the quantxnm of damage likely 
to accrue & the number & class of persona 
having a right to be present at the perform- 
ance are factors to be noted*<—HAiiHS In- 
^BPonaTBD & Chappell & Co, v, Martans 
Club, [1927] 1 Ch. 626; svb nom. Harms 

IlTCORPOBATED V, EMBASSY CLUB, I/TD., 96 
L. J. Ch. 84 ; 136 L. T. 362 ; 43 T. L. R. 21 ; 
70 Sol. Jo. 1219, C. A. 

liritifih BroadcnHtlns Co.. 

[1937] 3 K.. B. o43. 

483b« — • — Broadcasting.] — To broad- 

cast an opera by wireless telephony is to 
** perform it in public ” within 1911 Act, 
8. 1 (2). — Messaobr V, British Broad- 
casting Co., [1927] 2 K. B. 543 ; 97 L. J. K. B. 
66; 137 L. T. 810 ; 43 T. L. R. 818; reoed, 
without touching this point, [1928], 1 K. B. 
660 C. A. ; [1929] A. C. 161, H. L. 

488c. “ For private profit ’’—Local authority 

engaging band.] — Performing Right 
Society, Ltd. v. Bray Urban District 
Council, No. 380a, mite. 

484. Add, Annotation : — Reid. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

488a. .] — Austin v . Columbia Graphophone 

Co., No. llda, ante, < 

489a. By authorising performance — ^Director of 
theatrical syndicate with power to prevent 
performance.] — ^Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft, syndicate were pro: 
ducers of plays at a theatre, & the second deft, 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orch^istra, 
which was paid by the syndicate, play ed the 
pieces in question. In an action for infiinge- 
ment : — iJeld : since on the facts the secot.d 
deft, had not authorised or permitted the 
performance wiWiin 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him. — 
PERFORMiNa Right SociErry v. Ciryl 
Theatrical Syndicate, [1924] 1 K. B. 1 ; 
92 L. J. K. B. 811 ; 129 L. T. 053 ; 39 
T. L. R. 460 ; 68 Sol. Jo. 83, C. A 

Annotations: — Oonsd. Evans v. Hiilton (1024), 131 L. T. 

534. Rsfd. Performing Hlght Soo. t?. MHchell & Booker, 

[19241 1 K. B. 792 ; Falcon «. Famous ITayora Film Oo. 

(1926), 42 T. L. U. 91. 

489b. Effect of 1911 Act, s. 1 (2).]— The 

word “ authorise ” in the above sub-sect, is 
superfluous, &, there is nothing in the sub-soct. 
which cuts down the liability under sect. 2 (1) 


VoL Oi808 488a-6108; 

of the Act, in respect of an infringement of 
copyright. 

Deftiu, who were the occupiers of a dancing 
haU, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that tiie band flihould 
not, in the music played, infringe any copy- 
right, A should be liable for damages Sa costs 
caus^ by any infringement. There was also 
a notice i> 08 ted in the hall that onJyr such 
music as may be played without fee or licence 
is allowed to be played in this haU.*’ On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.’ licence ; but defts. dia not 
know, & hod no reasonable ground for suS^ 
peeling, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction : — Held : on its true con- 
struction, the agreement between defts. & 
the band constituted the latter the servant 
of defts., &> not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, s. 2, for 
the infringemont of copyright ; & pltfs. 

wore entitled to damages & an injunction. — 
Performing Right Society, Dtd. v, 
Mitchell At Booker (Palais de Danse), 
Ltd., [1924] 1 K. B. 762 ; 93 L. J. K. B. 306 ; 
131 L. T. 243 ; 40 T. L. R. 308 ; 68 Sol. Jo. 639. 

Annotations: — Consd. Bvanw t. Bolt on (1924), 131 L. T. 
534. Reid. Falcon i\ Famous ITayors Film Co. (1925), 
42 T. L. R. 91. 

489c. Local authority engaging band.] — Per- 

forming Right Hocikty, Ltd. v . Bray 
Urban District (’ocncil, No. 389a, ante. 

Sec, also. Nos. 394 a, 510, 610a. 

502. Add, Annotation Retd. Harms (Incor- 
porated) V. Embassy (.Huh (1926), 43 T. L. R. 
21. 

506a. Room to which public admitted 

on payment — Ordinarily used for other pur- 
purposes,] "Russeli. V. Smith, No. 99a, ante. 

507. Add. Annotalwns : — Consd. Harms (Incor- 
porated) V. Embassy Club (1920), 43 

T. L. R.21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 643. 

509. Add. Annotation : Consd, Falcon v. Famous 
Players FUm Co., [1926] 2 K. B. 474. 

510. Add, Annotations : — Consd. Performing Right 
Soc. V. Mitchell At Booker, [1924] 1 K. B. 
702 ; Falcon v. Famous IMayers Filin Oo. 
(1925), 42 T. L. R. 91. 

510b. .] — Falcon v. Famous Players Fiijw 

Co., I/rD., No. 16a, ante. 

See, also, Nos. 304a, 489a, 480b, ante 


486 1. By mechanical contHcance — 
Consent to manufacture.] — Deft, applt. 
made oertaln sramopbone records in 
New South Wales of a song In which 
pltf.^B copyright existed, & which, 
apart from Copyright Act, 1912, s. 19, 
would have been an infringement 
of pltf.'s oopyrlght. Otamophone 
records of the song in which pltf.'s 
copyright existed had been made In 
England, Sc also in Amorica with the 
consent of the owner of the copyright 
before the alleged Infringement in New 
South Wales : — Held : proof of the 
consent given by pttf. resp. to the 
manufacture of oontnvanoee in England 
was suifident to satisfy the oondltiou 
Imposed by Britiab Copyright Act, 
1911, a. 19 (2) (a) ; Federal Copyright 
Act, 191L brings into force in Australia 
Brttirii Copyrifdit Act, 1011, St eon- 
aegnently, the making of oontrivanoea. 


with the consent of the owners of the 
copyright, in any part of the area to 
which the Act applies, roleasoH the 
work throughout the area of the 
^oration of the Act. — O ramophonk 
C o.. Ltd. v. Lko Pkist Inoouporatki*, 
{19281 V. L. H. 420 ; 49 A. L. T. 196 ; 
[1928] Argus L.R. 257 ; aj0rd.,41C. L.R. 
l.~AUS. 

489 II. Broadcast records,]— 

IHtf. was the owner of the porforiuiug 
right in oertaln musical works. With- 
out the authority of pltf. deft., a 
wireless broadoastlng co., broadcast 
those works by reproducing thoiu from 
gramophone records Sc pianola foIIh : — 
JB^ld : deft, had thereby commltM 
an infringement of pltf.'s copyright In 
the musical works. — A dhtralasxan 
Perfobmiko IUoht A890CK., Ltd. v. 
8DB Bboadcabtikg Co. Propbuctabt, 
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Ltd., 11929] V. L. It. 107; [1929) 
Argus L. 11. 109. ~AUS. 

488 i. liy sale of records.) — Gramo- 
phone records which infringe copyright 
ttro “ infringing copies ** of a work 
within lmr>erhu Cop^gbt Act, 1911, 
a. 35. — Albert v. Hoffnuno & Co., 
Ltd. (1921), 22 8. R. N. 8. W. 7.5; 
39 N. k W. W. N. 5.— AUS. 

so.. By broadcastina.) — ‘XioftH,, who 
carried on, for reward, the business of 
broadcaHters, Included in their pro- 
grammes, caiwed to be sung by vocalists 
in their studio Sc broadcast, certain 
musical works, of tlie copyright in 
which pltf. was tite owner '.—Held : 
defts. had Infringed pltL's copyright. — 
CHAPPELL Sc Oo., Ltd. V, Associated 
Radio Co. of Ausitulia, Ltd., [1925] 
V, L. R. 350 : 47 A. L. T. 12; 31 
Argus L. H. 297.-^AUS. 
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518a« .] — Pltfa. were the publishers 

of a magazine, published in America at fre- 
quent intervals, called ** Adventure/’ Defts. 
proposed to publish a monthly magazine 
called Hutchinson’s Adventure Story 
Mafl^ine.” In an action by pltfs. to restrain 
such publication : — Held : where any one 
adopts a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 
“ Adventure,” & on the evidence no real con- 
fusion existed between pltfs.’ & defts.’ 
periodicals. — R idgway Co. v. Hutchinson 
(1923), 40 R. P. 0. 335. 

^28a. Title of film.] — (1) Pltfs. who were the 

tiustees of the will of the late S. H., the 
author of a play called ” The Younger 
Generation,” brouglit this action to restrain 
defts.. Film Booking Offices, Ltd. & TTniveiml 
Pictures, Ijtd., from selling, letting for hire 
or exhibiting in public a cinematograph film 
under the title “ I’he Younger Generation ” 
in such a way as to represent to the trade 
oi’ i>ublic that such cineinatogi’aph film was 
a film version of the play by S. H. Tlie play 
was first performed in Manchester in 1910, 
& in 1912 it was produced in Ixindon & 
subsequontly was performed at inGirvals by 
touring companies up to the commencement 
of the action. The i)lay was published in 
' 1910 & thb demand for copies was still active. 
There was a continuing de nand for the play 
in respect of amateur periormonces. Three 
fihns liaving nothing in common with the 
subject-matter of, & from tht^ir nature un- 
likely to be confused with, the pltfs.’ play 
had been shown in this country under the 
title ” The Younger Generation ” in the 
years 1913, 1915, 1920. Hefts.* film was 

released for exlubiiion to the public in 
Hept. 1929 : — Held : the evidence fell short 
of t^siablislung the fact that the title ” The 
Y'ounger Generation ” used in connection 
with a lilm meant in the mind of the film- 
going public a film based on the i^lay of that 
name by 8. H. 

(2) Defts,, Universal Pictures, Ltd., by 
theii‘ defence denied all liability to pltfs., 
& at the same time paid five guineas into 
ct. in satisfaction of any claim for damages 
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& offered to submit to an injimction or to 
give an undertaking in the terms claimed by 
pltfis. Upon the undertaking being drawn 
up these defts. refused to pay pltfs. the costs 
of a motion for an interlocutory injunction 
which they contended should be apportioned 
between defts. Accordingly the action was 
continued against these defts. No order 
was made on the motion except costs to be 
costs in the action. The action against both 
defts. was dismissed with costs. — Houghton 

V. Film Booking Offices, Ltd. (1931), 
48 R. P. O. 329. 

523b. .] — Samuelson v. Producers 

Distributing Co., Ltd. (1931), 48 R. P. C. 
447. 

526. Add, Annotation : — Consd. Performing Right 
Soc. V. London Theatre of Varieties, [1924] 

A. C. 1. 

531. Add, Annotations: — As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925), 42 T. L. R. 
91. Retd. Performing Right Soc. v, MitcheU 
& Booker, [1924] 1 K. B. 762. 

636. Add, Annotation : — Refd. Osbourne v. Dent, 
[1925] Ch. 369. 

646a. Joint tortfeasor.] — Where printers 

' know that what they are printing is a piracy, 
& the pui'poses for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, & are jointly 
liable in damagcis to the persons whose copy- 
right is infringed. — Lamb v, Evans, [1895] 

W. N. 156. 

548. Add, Annotations As to (1) Refd. Musical 
Performei*s’ Ihotection Assocn., Ltd. v. British 
Inte.niational Pictures, Ltd. (1930), 46 T. L. R. 
485. As to (2) Refd. Haynes v, Aldridge 
Colliery Co. (1923), 130 L. T. 282 ; Hughes 
V, SatchcU (1925), 134 L. T. 93. Generally, 
Mentd. A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 

663. Add, Annotation : — Consd. Performing Right 
Soc. V, Ciryl Theatrical Syndicate, [1924] 1 
K, B. 1. 

555. Add, Annotation : — Consd. Performing Right 
Soc. V, Ciryl Theatrical Syndicate, [1924] 1 
K. B. 1. 

560a. Printer & person ordering pirated 

copies.]— V, Evans, [1895] W. N. 156. 


601. Add, Annotation: — Consd. Macmillan 
Cooper (1923), 23 L. J. P. C. 113. 

635a. .] — ^Macmillan & Co. v. Cooper, No. 

92a, ante, 

638. Add, Annotation : — Consd. Performing Right 
Soc. V. London Theatre of Varieties, [1024] 
A. O. 1. 

642. Add, Annotation : — Consd. Performing Right 
Soc. V, London Theatre of Varieties, [1924] 
A. CT. 1. 

PART XIll. SECT. 2. 

581 ii. Of perfiyrtnittff rights ,) — 

An asMOcn. was the i^sti^red owner of 
the perfonning riirhte of two pieooH of 
muafo, &: pltf. In a suit to restrain 
deft, from permlttiuir the use of his 
hallfor lolringtng oopyriFhts. Another 
pltl. was the assignor of those rights, 
but there was no evidence that he was 
the legiU owner of the remaining part 


644. Add, Citations :--Affd„ [1024] A. C. 1; 93 
L. J. K. B. 33 ; 130 L. T. 460 ; 40 T. L. R. 
62 ; 68 Sol. Jo. 99, H. L. 

Add, Annotations: — Refd. Imperial Tobacco 
Co. of India v, Bonnan, [1924] A. 0. 755; 
Drabble v, Hycolite Manufacturing Co. (1928), 
44 T. L. R. 264. 

, .] — ^Astra-National * Produc- 

tions, Ltd. V. Neo-Abt Productions, I/td., 
[1928] W. N. 218. 

copyright in a book has been infringed, 
is entitled to demand delivery of all the 
copies of the offending work in the 
poBsesslon of the person who has 
infringed the copyright. Sc payment of 
the full price icorived by such person 
for all copies of the work which have 
been sold. — B babt e. Donaldson, 
[1926] App. D. 337.— S. AP. 


Part XIV. — Remedies 

V, 


657a. 


of the copyright : — Held .* the assoon., 
as the legal owner of the performing 
rights, could maintain the suit. — 
Attstrauan Performing Riobt 
Asbocn. Sc J. Lbist, Incorporated v. 
Turner & Son (1927). 27 8. R. N. S, W. 
344 ; 44 N. S. W. W. N. 76.— AU8. 

PART XIV. SECT. 2. SUB-SECT. 1. 
570 ii. .) — person, whose 
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670a. After payment Into court with 

denial of liability.] — Houghton v. Film 
Booking Offices, Ltd., No. 623a, ani4>. 

693. Add* Annotations : — As to (1 ) Consd. Preston t?. 
Baphael Tuck, [1926] Cb. 667 ; Musical 
Performers’ Protection Aseocn., Ltd. v, British 
International Pictures, Ltd. (1930), 40 T. L. R. 
485. 

694a. Sale must be of work represented to be 

i^ialtered.] — Pltf., the author of two original 
drawings, sold the copyright to defts. Defts. 
afterwards published & sold two drawings, 
which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from the titles of pltf.’s drawings. Defts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pltf. brought against defts. a passing- 
off action in wliich she alleged that her work 
had a distinctive character could bo recog- 
nised without bearing her name, she 
claimed an injunction & penalties under 
sect. 7 of the above Act : — -Held : to satisfy 


VoL XnL— Covyrii^t 0a»w 870a— 708a. 

the sect, there must be a sellinK or publishing 
in conditions under which, to knowledge 
of the seller or publisher, there was m^e 
either expressly or by necessary implication 
a rejiresentation that the author was the 
author of the work in the form in which it 
was sold or published, &; since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.* pi'oductions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. — 
Peeston V , RaphabIi Tuck ^ Sons, [1926] 
Oh. 067 ; 95 L. J. Oh. 382 ; ^35 L. T. 93 ; 
42 T. L. B. 440. 

700a. Under Dramatic & Musical Performers* 
Protection Act, 1925 (c, 46) — Effect of Act- 
No right of property given.] — Above Act 
does not give a right of property to persons 
wdio perform a musical work f<)r the purpose 
of enabling an oilier person to make a record 
of it. — Musical IhcuFOH meins’ Pkotection 
Assocn., Ltd. v. Hhitlsii Inteenattonal 
Pictures, I/rn. (1930), 46 T. L. K. 185. 


PART XIV. lECT. 3. 

sp. Under CopyriQid Act^ R. S. (/., 
1900 (c. 70).)— Pltf. Be 3klnfir to recover 
peaaltieB under aei’t. 39 of the a)>ove 


Atit ounuot Bucceod if tlio ct. Is BatlHlled 
that, In coininittinp: the act or the aotn 
chained as an Infringement of copy- 
right, deft, did not act “ with In- 
l-eut t>o evade the law.** — N ational 


HlirAVKKlKS i>. Pauadis, 3 

I). I.. Ji. R75 ; ri9251 8. O. U. (109; 
affu., (19241 1 V. L. 11. 1082; 30 
It. li. N. W. 420.- CAN. 
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OuM 1— USc. Enolish iiNi} Emfike Digest SuPEtEMENT. 


CORONERS. 

Part I. — Status of Coroner and Coroner’s Court. 

1. Add* Annotation : — Generally, Refd* B. v. Divine, Ex p. Walton, [1930] 2 K. B. 29. 


Part VII. — Inquests 


147, Add, Annotation : — As to (2) Held. R. v, 
Haslewood, Ex p, Margerison, [1926] 2 K. B. 


162a. Summoning ** regular Jurymen” — Im- 
proper.] — (1) Senible : for a coroner before 
an inqueet is held to take a person who is 
subsequently to serve on the jury, & 
jjrivatcly investigate with liim any of the , 
facts of the case, whether or not it can be, 
shown that there was an 3 rthing in the nature 
of discussion between them, is contrary to 
>ublic policy, “ misconduct at common 
aw, & ground for quasliing the inquisition 
under Coroners Act, 1887 (o. 71), s. 6 (1). 

(2) Semble ; the fact tiiat at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had akeady been sw^om A: 
given c?vidonco at the inquest, was allowed 
to point out to the jury where had been the 
marks in the roadway of the two velucles 
which were said to have met, & where one 
of the vehicles had come to rest, the distance 
between which points the jury measured, is 
ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), s, 6 (1), 

TJio ot. expressed the following opinions : — 

(3) The practice of summoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
pei’sons are suminonod time after time, is 
very objectionable, & is contrary to the 
principle of the jury system. The practice 
of calling a small panel of “ regular jury- 
men,” whether tir not it is illegal, is im- 
proper. 

(4 ) Probably, as a gcmeral rule, it is bettor 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between veliicles or upon a view’ of the 
vehicles. (5) But if he does so accompany 
the jury he should carefully abstain from any 


discussion of the case with the jury at such 
view. 

(6) A coroner is not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. It is a matter for his discretion. 

(7) There is no statutory requirement that 
the depositions of a witness at the coroner’s 
ct. should be read over to him. The High 
Ct. has no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 
certainty as to what a witness meant, & 
particularly if a witness, before he signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so; No doubt 
a witness would be entitled to refuse to sign 
until this had been done. — R. v. Divine, 
Ex p, Walton, [1930] 2 K. B. 29 ; 99 L. J. 
K. B. 433 ; 143 L. T. 236 ; 94 J. P. 129 ; 46 
T. L. R. 321 ; 28 L. G. R. 283, D. C. 

156a. .] — The failure by a coroner at an 

inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held. — R. v. Haslb- 
wooD, Ex p, Margerison, [1926] 2 K. B. 
468 ; 96 L. J. K. B. 975 ; 136 L. T. 276 ; 90 
J. P. 168 ; 42 T. L. R. 746 ; 70 Sol. Jo. 906 ; 
24 L. G. R. 506, D. C. 


SuB-s?:cT. 4 a. — View of Place. 

166a. Whether coroner should accompany Jury.] — 
R. r. Divine, Ex p, Walton, Not 162a, ante, 

165b. Duty of coroner — Not to discuss case with 
Jury at view.] — R. v. Divine, Ex p. Walton, 
No. 152a, ante, 

166c. Presence of persons other than Jiury — Dis- 
cretion of coroner.] — K. v. Divine, Ex p, 
Walton, No. 152a, ante. 


PART V. SECT. 1, SUB-SECT. 8.— A. 

52 it, Writ of fieri faciae.] 

— If the sherlfC of a iurisdlotion is a 
dell., a writ of A, fa, agaiust his gooda 
may bo direotoa to & executed by the 
ooroner. The right to adopt this 
praotioe ie not affected by 8heriffB 
Aot. 88. 8. 9, or by tbe fact that there 
18 a deputy eherlff appointed by tho 
Crown. — wixxiAJMBv. Richards, 11923) 
1 W. W. R. 1021 ; 82 B. O. R. 58.— 
GAN. 


PART VII. SECT. 4. SUB-SECT. 4 . 

153 i. Esaential to jwriadicHon of 


voroncr.} — lleBp., a iustice of the peace, 
began on Oct. 17, 1029, an Inquiry 
Into the death of a young woman who 
had died from taking Btrychnino on 
Aug. 20, 1029. Her body had been 
Bubjooted to a post-mortem examina- 
tion by the Govt, medical officer, 
buried soon afterwards, without haring 
been viewed by resp. At the inquiry, 
reap, was asked by oounBel. on behalf 
of a subpoenaed witness, whether he 
had received a request in writing, but 
refused to give any suoh Information. 
Upon apnUoation by the wltnees in 
question for a prohibitton directed to 
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resp., & restraining him from proceed- 
ing further with the Inquiry : 

it was Immaterial whether he had 
i-eoelved a written request to hold such 
Inquest, elnoo his jurisdiction arose 
independently of it ; notwithstanding 
the abolition of tbe coroner’s jury by 
luquests of Death Aot, 1866, s. 5, 
be had no jurisdiction to hold the 
Inqnlry except super ui'stcm corporis; 
& appot. was entitled to prohibition. 
— R. V. Staines, Ex p, O’Connor 
(1080). S. H. (Q.) 142 ; 24 Q. J. P. 19.— 
AUS. 



V6L xm.— Oorooenu Oaaos 171a-408. 


171a. .] — B. V. Divine, Ex p, Walton, No, 

152a, atUe^ 

237. JLnnolai'uwd ; — Ja to (6) Refd. 11. v. 

Divine, ^a? p, Walton, [1930] 2 K, B. 29. 
As to (6) Reid. B. r. Divine, Ex p. Walton, 
[1930] 2 K. B. 29. A, to (7) Reid. II. r. 
Divine, Ex p. Walton, [1930] ^ K. B. 29. 
Cfeneratij/, Reid. B. v. Haalcwood, Ex p. 
Margerison, [1920] 2 K. B. 408. 

308a. Coroner present during Jury’s deliberations.] 

— ^At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room A remained with the jury in private for 
a quarter of an hour : — Eeld : in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the Inquisition must bo quashed & a 
fresh inquest held before the coroner for an 
adjoining district. — B. v. Wood, Ex p. 
Anderson, [1928] 1 K. B. 302 ; 97 L. J. K. B. 
113 ; 138 L. T. 224 ; 91 J. P. 1 85 ; 44 T. L. R. 


23; 25 L. G. B. 601; 28 Cox, C. C. 446, 
D. 0. 


Annotations : — Consd. R. v. Divine, ©.Walton, [1930] 2 
K. B. 29. Beld. Hobbe v. Tinllng, Hobbs v. Nottingham 
Jonraal, {1929] 2 K. B. 1. 

308b. Private investigation by coroner & member 
of Jury.]— B. v. Divine, Ex p, Walton, 
No. 162a, ante. 

310. Add, Annotation Refd. B. v. Divine, Ex p* 
Walton, [1980] 2 K. B. 29. 

313. Add, Antwiation Refd. B. v. Divine, Ex p, 
Walton, [1930] 2 K. B. 29. 


xi. Other Cases, 

320a. Permitting constable to give information to 
Jury at view.]— B. v. Divine, Ex p. Walton, 
No. 162a, a7ite. 

403a. As to insanity.]-— /ie? I’itt'S, Cox v, 

Kilsby (1931 ), as reported in 47 T. L. B. 293. 
408. Add,, Annotaiums Stollery, Weir 

V, Treasury Solicitor, [1926] Ch. 284; Ke 
Pitts, Cox V. Kilsby (1031), 47 T. 1^. B. 293. . 


PART VII. SECT. 4, SUB-SECT. 6. 

■a. Refusal of witness to testifv — 
Rower of coroner to imprison for con^ 
tempt, y— A coroner has power to 
imprison for contempt wltnesRCH who 
refuse to testify when present at an 


Inquisition hold by him, even though 
they wero not duly Bummoned or in any 
way oMored to appear, but were 
brought nolens rolens before him by 
the police when in their cufltody after 
being arreatod without warratit. — H. 
r. IjTTTI.k, II. r. Miixf:R (Man.), 


2 VV. W. R. 762 ; 46 Oau. Orlm. Cos. 
130.- -CAN. 

PART Vn. SECT. 6, SUB-SECT. 5 — 
A. (b> V. 

n. Read now “ 309» I.’* 
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Omm 41r~a46a. 


English and Emfibe Digbst Supplement. 


CORPORATIONS. 


Part I. — Nature 

41. Add, Annoiaiions : — Retd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 617 ; 
Metropolitan Meat Industry Board v, Shoedy, 
[1927] A. 0. 899. 

79, Add, Annotaiwns : — Retd* Everett v. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 
Corpn., Sisson v. West Ham Corpn. (1926), 
90 J, P. 99. 

138a. .] — ^A legacy was given to the 

Piovost & Fellows of Queen’s College. The 
proper name of the corpn. was “ The Provost 
& Scholars ” : — Held : the Provost & 
Scholars were entitled. — Queen’s College, 
Oxford v. Sutoon (1842), 12 Sim. 621 ; 
11 L. J. Ch. 198 ; 0 Jur.i)06 ; 69 E. R. 1233. 

176. Add. Annotaiions: — Dlstd. Houghton v. Not- 
hard, Ixme & WUls, [ 1927] 1 K. B. 246. Reid. 
Underwood v. Bank of Liverpool, Underwood 
r. Barclays Bank, [1924] 1 K. B. 775 ; Liggett - 


and Attributes. 

(Liverpool) v. Barclays Bonk (1927), 137 L. T. 
443. 

179. Add. Annoiationa Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Retd. Greenwood v. 
Martins Bank, Ltd. (1931), 47 T. L. R. 607. 

181. Add. Annoiaiions : — Apld. Kreditbank Cassel 
G. M . B. H. V. Schenkers, [1927] 1 K. B. 826. 
Folld. South London Greyhound Race- 
courses, Ltd. V. Wake (1930), 74 Sol. Jo. 820. 
Refd. Slingsby ??. District Bank, Ltd. (1931), 
47 T. L. B. 687. 

ISla, .]— South I^ndon 

Greyhound Racecourses, Ltd. v. Wake 
(1930), 74 Sol. Jo. 820. 

• 190. Add. Annotation .-—Refd. Stoke Newington 
B. C. V. Richards (1929), 45 T. L. R. 660. 


Part 11. — Creation of Corporations. 

266. Add. Annotation : — Refd. Mack enzie-Kenncdy v. Air Council, [1927] 2 K. B. 517. 


Part III. — The Members. 


326. Add. Annoiaiioii : — Refd. Edwards v. A.-G. 
for Caunda (1929), 46 T. L. R. 4. 

326a. S.P. — Brownsoombe v. Johnson (1898), 78 
L. T, 266 ; 62 J. P. 326 ; 19 Cox. 0. C. 26 ; 14 
T. L. R. 328 D. C. 

327. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

340. Add. Annotations : — Folld, Dodd v. Ainalga- 
matied Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch, 100. Consd. Dodd v. Amaiga- 
mated Marine Workers’ Union (1923), 129 
L. T. 401. 

840a. .1 — Trade Union Act, 1871 (c. 31), 

B. 14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, “ under proper conditions.” That 
right entitles a member to inspect them by a 
skUied accountant, but the accountant 


should not be objectionable to the union on 
personal grounds, & should undertake not to 
disclose the information obtained by him 
except to his client. The fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting maid fide, & for puiposes hostile to 
the union, does not give them an implied 
ffiscretion to refuse the inspection. The 
onm of estahlisliing that the right of inspec- 
tion should not be exercised lies on the trade 
union. — Dodd v. Amalgamated Marine 
Workers’ Union, [1924] 1 Ch. 116; 93 
L. J. Ch. 100 ; 129 L. T. 819 ; 40 T. L. R. 
44 ; 68 Sol. Jo. 117, C. A, 

Trade unions generally, see Trade A Trade 
Unions. 

345a. .] — Dodd v. Amalgamated Marine 

Workers’ Union, No. 340a, ante. 


PART I. SECT. 2, SUB-SECT. 2. 

■a. Miner*a union .] — Ckntub Star 
Mining Oot., Ltd. p. Rossland Miners* 
Union (1002), 9 B. 0. R. 190.— CAN. 

PART I. SECT. 2. SUB-SECT. 3. 

ad. ShariXf^ — Of Bornbav,] — HeJd: not 
a corpn . sole. — B ombay (Shbsrift) v. 
Hukmoji Motaji & Co. (1926), I. L. R. 


51 Bom. 749.— IND. 


161 ; 35 Mon. L, R. 404S~-OAN, 


PART I, SECT. 4, SUB-SECT. 6.— C. 

af. Convi<ii(m .] — A oorpn. can be 
oouviotod of an olTenc© only under 
tlio exact name which It iMrally 
potieeNses. — Tl. tJ. Peijsbikrs, Ltd., 
[19261 1 D. L. R. 574 ; 11926] 1 

W. W. R. 189; 45 Can. Crim. Ooa. 


PART II. SECT. 3, SUB-SECT. 1. 

aar. Commissions created bv munici- 

? ilxiies — Under New Brunswick Electric 
ower Act. 1920.] — St. John Power 
C o&DfissioN tj. New System Laundry, 
Ltd. (N. B.). [1928] 2 D. L. R. 661.— 
CAN. 
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m XnL-Corporfttioiis. CaiM 416-794. 


Part IV. — Officers. 

Add, Annotation: — ^Refd, Cotter v. National 474. Add, Annotutioyi : — Reid. Cayzer, Irvine v. 
Union of Seamen, [1920] 2 Oh. 58. Board of Trade, [1927] 1 K. B. 209. 

512. Add, Annotations: — Reid. Short v, Poole 
421. Add, Annotation : — Reid. Everett r. Griffiths, Oorpn. (1925), 42 T. L. It. 107 Bi’own r. 

[1024] 1 K. B. 941. Dagenham U. D. O., [1929] 1 K. B. 737. 


Part V. — Election to Corporate Office. 

588* For “ How tested — Not by mahdamus directed i — Not by quo warranto directed against person 

against person elected.]” read ** How tested | elected.]” 


Part VI. — Regulations and Bye-laws. 


681. Add, Annoiafions : — Consd. A,-G. v, Denby, 
[1925] Ch. 59« ; Roberts v, Hopwood, [1025] 
A. C. 678. Aold. Everton v. Walker (1027), 
137 L. T. 594. Refd. Owner v. King (1922), 128 
L. T. 307 ; Mills v. L. C. C. (1924), 41 T. L. R. 
122 ; R. V, Roberts, Ex p, Scurr. [1024] 2 
K. B. 095 ; Short v, Poole Corpn. (1925), 42 
T. L, R. 107. 

'162. Add, Annotation : — Reid. Everton v. Walker 
(1927), 137 h, T. 594. 

691. Add. Annotation: — As to (1) Refd. R. v. 
Minister of Health, Ex p. Yaffe, fl930] 2 
K. B. 98. 


700a. .] — WOOLI.I5Y V. Idlm 

(1700), 4 Burr. 1051 ; 08 E. R. 16. 

Amwtaiicms York Corpn. v, Wolbank (1821). 4 

B. & Aid. 438. Refd. CmvcH y. Colby (18.38), tt Ad. & Kl. 
35tt. 

707a. .] Shaw v. T\>!*b (1831), 2 

B. & Ad. 405 ; 100 E. H. 1215. 

736a. ,] -Ciakk’s Care, No. 751, post, 

770a. Presumption ol From non-observance.] — 

A.-G. V, Mix>i)LETON (1751), 2 Vos. Sen. 327 ; 
28 E. R. 210, D. 0. 

Annotations -Refd. A. 'Cl. t\ KoniHllinff Hospital (1793), 
4 Bro. C. C. 1»5 ; A.-G. v. Sniytlden (1836), 2 My. 8c Or. 
135. 


Part VII. — Meetings. 

794. Add, Annotation: — Reid. Neuscliild v. British Eqiiitorial Oil Co., [1025] (vli. 340. 


PART IV. SECT. 2, SUB-SECT. 2. 

■h. Proceeding hy corporation against 
former member — WheUitr mainUiinabte.] 
— Two of defts. & another were duly 
elected school trustees In Oct. 1873. 
In Dec. defts., without the concurrence 
of the third truet(?o, removed tho school 
house from its then site. In J uue, 
1874, the conirs. of schools dismissed 
the three trustees, & appointed three 
others. Tho newly appointed trustees 
brought an action of trespass against 
the two trustees who had removed tho 
school house, & their servants, for 
such removal : — Reid : no action 
would lie at their suit against defts. 
for acts coramltteil during their term 
of omce. — School Section 16 Trus- 
tees r. Cameron (1877), 11 N. S. H. 
(2 R. & O.) 328.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— A. 

631 i. Test of reasonableness — (General 
rule.] — Every bye-law, whether made 
under a power to prohibit or a power 
to restrain or a power to regulate, must 
contain adequate information as to 
the duties of those who are to obey it. 
8c such information must appear frrim 
the bye-law itself.— Miller r. Oirr of 


Bhiuhton. N92S1 V. Ij. R- 375; 41) | 
A. L. T. 249 ; 11928] Argus D. H. 209. l 

— AUS. I 

I 

PART VI. SECT, 3, SUB-SECT. 4. | 

713 i. TVhrfher byedaw void in foto .] — j 
A numlclpal byo-law may be good In j 
part & bad in part. — BiiOWN Tiianwff.k 
C o. V, Townsiiknd (Sask.), [1927] J , 
W. W. R. 916.— CAN. 

PART VI. SECT. 0, SUB-SECT. 1. j 

sk. Who may sue .] — Where the law 
rosuitiiig from tho oxeiciso of a i 
statutory power to make a bye-law I 
operates for the general advantage of { 
the public at large, none but the A.-U. I 
may sue In respect of its breach. — 
A.-O. Sc Lumley V. T. S. Gill & Sox 
Pty., I/m., (19271 V. h . R, 22 ; II927J 
Argus L. R. 223.— AUS. 

PART VI. SECT. 7. 

si. Bye-laws made under sbituir. — 
Not abr<HHUed by repeal of statute.] — 

A bye-law passe*! by the police comrs. 
of a city In 1915, admittedly valid 
when passed, provided that It should 
not bo lawful for any person to uso any 


vehicle In the " jitney bus service " 
for goJii without being Ucansed ho to 
do. H. had a “ jltiioy ” llccnco, but it 
expired on June 39, 1928. lie con- 
tinued to operate without a IIcoocm), & 
wuH convletod of a brooch of the bye- 
loAV. 'riio conirs. bud ceased to iHsue 
jltnoy llcAjncoH, becuuHe of an Ontario 
Httttuto passed In 1927, validating an 
ugreomcMt betwotm the city cjornn. 
& a Htreet railway oo,, whieh provided 
that tho corpn. shonJd not Issue any 
now’ jltnoy lioencos, Sc that existing 
llceriws should not contimio in force 
after June 30, Held: the 

vaJhllty of tho bye-law was not 
destroyed. — Be Rmawiia, (19291 1 

D. L. R. 321 ; 50 Can. Crlm. Gas. 267 ; 
63 O. L. R. l.i». -CAN. 

cm. SUUule forbiUdivHl future bye- 
law — Existing bye-taw valid — Where no 
repeal of eriMing bye. -law,] — R. v, 
SnAWKA, (1929) 1 D. L. R. 321 ; 50 
Can. Criin, Cus. 267 ; 63 O. h. R. 158. — 
CAN. 

PART VII. SECT. 3. SUB-SECT. 1.— D. 

836 i. be exercised in accftrdance 
with comtUuti(m.]—KAiK v. Boiiahk/ 
(SaaJt.), 11926] 3 1). U R. 910.— CAN- 
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Cases seS-MSs. EKaiiSH and Empinb 


Part VIII. — Corporation 

865. Add,. CUaiiont: — avb nam. B. v. Sankey, 
6 Ad. A El. 423 ; 6 Nev. & M. £. B. 889 ; 
6 li. 3. E. B. 265 ; 111 E. B. 1226. 


Digest Supplement. 


Books and Documents. 

* Add, Annotation : — DIstd. Newington L. B. v, 

Eldridge (1879), 12 Ch. D. 349. 

866. Add. CUationa : — aub nom. B. v. Bye 
(Mayob), 2 Keny. 485 ; 96 E. B. 1253, 


Part IX. — Powers and Liabilities Generally. 


880. Add, AnnotoHona : — Apld. The Devon (1028), 
130 L. T. 448. Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169; 
Blundy, Clark & Co. v, I^ondon & North 
Eastern Bailway (1931), 100 L. J. K. B. 401. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
V. A.-a. for Ceylon, [1026] A. C. 147 ; Silver- 
man V, Imperial London Hotels (1927), 137 
L. T. 67. 


888. Add, Annotation : — ^Held. Wimbledon & 
Putney Commons Conservators v. Tucly, 
[1931] 1 Ch. 190. 

891. Add, Annotations: — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Bloomfield ; 

A.-G. V, Carlton (1930), 142 L. T. 408. Retd. 
Davies v. Winstauiley (1930), 47 T. L. B. 104. 
902. Add, Annotations : — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v, Bloomfield ; A.-G. 
V, Carlton (1930), 142 L. T. 408. Retd. 
Suttle v. CressweU (1926), 42 T. L. B. 76. 

902a. .] — A limited co. is not liable to 

the penalties prescxibed by the above sect., 
but directors, who have issued a proposal 
jointly with a limited co., are liable. They 
are, however, liable only for one penalty 
between them in respect of each offence 
committed. — A.-G. v. Walkeugatb Press, 
I/TD. ; A.-G. V. Bloomfield ; A.-G. v, 

Carlton (1930), 142 L. T. 408 ; 94 J. P. 90 ; 
40 T. L. B. 177 ; 74 Sol. Jo. 106 ; 28 L. G. B. 
236 ; 29 Cox, C. C. 08. 


903a. Settled Land Act, 1925 (c. 18), ss. 19 (1), 

20 (1).] — The above sub-sects, are applicable 
to a corpn., because the words ** person of 
full age ” are used througliout the new 
legislation in contrast with the word ** in- 
fant,” &> merely mean ” not being an infant,” 
so that they are appropriate to a corpn. — 
Carnarvon’s (Earl) Chesterfield Settled 
Estates, Re Carnarvon’s (Earl) Highclere 
Settled Estates, [1927] 1 Ch. 138; 96 
L. J. Ch. 49 ; 136 L. T. 241 ; 70 Sol. Jo. 977. 


AnnotaiioM :-~Betd. Re Allwgtoo & L. C. C,*n Contract, [19271 
2 Oh. 253 : i^e Ogle’s 8. E., [192711 Oh. 229; He Podley, 
WaUaoe v, Wallace, [1927] 2 Ch. 168. 

908b. Sunday Observance Act, 1781 (c. 49).] — 

A limited co. can be the ” keeper ” of a 
house, or a ” person managing or conducting 
an entertainment,” within Sunday Observ- 
ance Act, 1781 (o. 49), 8. 1. But, where a 


co. has committed an offence against that 
sect., the directors are not liable merely 
because they are directors. To make the 
directors liable under sect. 2 of the Act 
there must bo evidence that in respect of a 
particular Sunday they acted as persons 
having the management of the house. — 
Orpen V, Haymarket Capital, Ltd. (1931), 
146 L. T. 614; 95 J. P. 199 ; 47 T. L. R. 
675 ; 76 Sol. Jo. 589 ; 29 L. G. R. 015. 

907a. Local tramway Act.] — ^A local tramway 

Act authorised the Board of Trade to make 
bye-laws providing that engines should be 
brought tio a stand at cross streets, ba a 
penalty was imposed on any person offending ; 
— Held : the word ” person ” included a 
CO., & there was no contrary intention to that 
effect shown in the other words of the sect. — 
St. Helens Tramways Co. v. Wood (1891), 
66 J. P. 71, D. O. 

910. Add, Annotation : — Consd. Re Gibbs & 
Houlder’s Lease, Houlder v, Gibbs, [1025] Oh. 
676. 

911. Add, Annotation : — ^Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

922. Add, Annotations : — Refd. Douchor v. Gas 
Light & Coke Co., [1024] 2 Ch. 426 ; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. 

928. Add, Annotation : — Consd. Garrard v, James, 
[1025] Ch. 010. 

932. Add, Annotations : — Apld. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 091 ; A.-G. v, 
Leeds Corpn., [1029] 2 Ch. 291. Refd. A.-G. 
V. Tynemouth Union, [1930] 1 Ch. 616. 

936. Add, Annotation : — As to (2) Refd. Morris v, 
Harris, [1027] A. 0. 262. 

935a. .] — ^Pltfs. were by statute en- 

trusted with the control & management of 
part of the navigations of the Rivers Ouse Sc 
Foss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. Sc Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors Sc assigns, the right 
to carry cargoes on the Ouse in considerauon 
of the annual payment of £600 in t>lace of the 
authorised dues Sc chargee, with a proviso 


PART Vlll. SECT. 8. 

878 i. By strangcra — Hatepayer — In 
Ontario.)— J ournal Pkintino Co. v . 
MoVoety (1»16), 33 O. L. R. 166 ; 7 
O. W. N. 633, 796 ; 21 D. L. R. 81.-- 
CAN. 


is uoUjig uiuier the Municipal Act, its 
powers must bo oxcrcisod by byo-law 
unless it is otherwise expressly 
authorised.— Donovan v , BBUJSViiiLK, 
il93UJ 3 D. L. R. 434 ; 66 O. h. R. 
246 ; [1931] 4 D. L. R. 288.— CAN. 


PART IX. SECT. 1. 

M, Earerciae of — Mitsl be by hpe*Zau>.1 
< — lu Ontario, when a muniol^ council 


PART IX. SECT. 2. SUB-SECT. 1. 

ri. BriUah Columbia Gtorcrn- 

meni lAguor Act, ss, 86. i^Boes not 
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include Anny Navy Veterans in 
Canada ( Victoria Unity— Branch osooci- 
ation established by oofporenKoA.)— 
R. t). Victoria Unit <Abmt A Navy 
VsTERANS). [1981] 3 W. W. R. 694; 
66 D. L. R. 518 ; 36 Can. Crim. Cos. 
285 : 30 B. a R. 248.— CAN. 


r a. Liffuor Act, 19X2, s, 156— 

Includes corporation ,] — Siirm v, Tao- 
CADXBO DanbjlMT. lOD., [1927] S. R. O. 
89 ; 21 Q. J. P. 6.— AUk 



I^t there should each year be refunded to 
the fimiy their successors & assigns, the 
difFerence between the £600 & the amount 
ordinarily charged on the traffic actually 
carried* By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty vears as a composifion for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 
such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Defts. were the successors of 
H. L. & Sons : — Held : the agreements were 
uUta vires, because during their currency, 
which depended on the wishes of dcfts., tho 
corpn.. no matter what emergency might 
arise, bad disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary ; &, being uUra vires 
at the date of their execution, the agreements 
did not become infra vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay. — York Corpn. v. Lbbtham 
(Henry) & Sons, Ltd., [1924] 1 Ch. 567 ; 94 
L. J. Ch. 159 ; 131 L. T. 127 ; 40 T. L. R. 
371 ; 68 Soi. Jo. 459 ; 22 L. G. R. 371. 

Annotations: — Dbtd. Blrkdale District Kicctric Supply Co. 

V. Southport Ck>rpn., [1926) A. C. 355 Oonsd. Drown i:. 

Dagenham U. D. C.. [1929] 1 K. B. 737. 

948. Add, Annotation Consd. l')eucliar v. Gas 
Light So Coke Co., [1924] 2 Ch. 426. 

952. Add, Annotation : — Consd. Dcuchar v. Gas 
Light So Coke Co., [1924] 2 Ch. 426. 

955. Add, Annotations .‘— Consd. Deuchar v. Gas 
Light & Coke Co., [1925] A, C. 691. Refd. 
He Jubilee Cotton Mills, [1923] 1 CH. 1. 

962. Add, Annotation Apld. A,-G. V. liondon 
& Home Counties Joint Elcvtri<;ity 
Authority, [3929] 1 Ch. 513. 

964. Add, AnnoUUion ; -Refd. Biikdale Distrh. v 
Electric Supply Co. v, Southport Corpn., 
[1926] A. C. 355. 

972. Add, Annotation : — Consd. A.-G. v, Leeds 
Corpn., [1929] 2 Ch. 291, 

974. Add. Annotation : — Refd. A.-O. v, Leeds 
Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses — Power to 
run omnibuses on authorised routes — Omni- 
buses run to connect up authorised routes.] — 
The corpn. of L., a municipal corpn.*, had by 
virtue of their special Act power to maintain 
So run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special ]powcrs only extended to 
the running of omnibuses along the route of 
any tramways which the corpn. should bo 
authorised to construct. There were in fact 
two such authorised tramway routes. Tlie 
expenditure in connection with the running 
of these authorised tramways could, undei’ 
the corpn. ’s statutory powers, be borne out 
of the city fund. The corpn. began an 


VoL Zin.-— Ooipocatioiif. Cum 986a— 991a. 

omnibus service in pursuance of their 
statutory powers, but it appeared that for 
a very small portion of the omnibus route, 
namely, for a distance of forty yards, tho 
service of omnibuses ran outside the 
boundaries of the city, joining up with the 
tramway routes slightly further on. So that 
the expenses in connection therewith were 
borne oy the city fund. An action was 
commenced by a ratepayer for a declaration 
{inter alia) that the running of these omni- 
buses over tliis particular stretch, So payment 
of the expenses in connection therewith out 
of the city fund, was ultra vires the statutory 
powers of tho coran.. So ought to be pro- 
hibited. Tlio question at issue was whether, 
so far as the forty y aixls stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting aU 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn. 's service of omnibuses 
along the route of a tramway outside tho city 
which they were authorised to construct 
was a part of their tramways undertaking. So 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nciction with the tramways undoi’taking : — 
JIM : tho cxptuise of runnijig omnibuses 
over tho forty ya.rdH so as to connect tho two 
routes was an f expense fairly incidental to 
the tramways undtjrtaking, &*that it was not 
ultra vires the corpn. ‘s statutory powons to 
expend any part of tl)e city fund in working 
So nmning tho omnibuses over tho forty, 
yards which connected the two services, & 
which were branches of tho corpn. ’s tramways 
undeiiaking. — A.-G. v , Jaoeds Corpn., [19201 
2 Oh. 291 ; 90 L. J. Ch. 9 ; 141 L. T. 658 ; 93 
J. P. 153 ; 27 L. G. H. 3.51. 

961a. Purchase of land (or street widening So 
pleasure gai’den — Subsequent use of pleasure 
garden for street widening.] — A local authority 
bought land in 1896 for the purposes of : 
(a) street widoni/ig ; (6) making new streets ; 
(c) providing X)ublic walks So pleajsiupo gardens. 
The land was conveyed to the local authority 
for tho pui’x^oses autliorised by tho Public 
Iteidth Acts. A plan So specilications wore 
submitted to tho Local Goveimriirmt Board, 
So subsequently tho scheme was earned out 
in acjcordance witii tlie plan So 8X)ocifications. 
The X)lca8ure gardens w(U‘e B\irround<id by 
railings. So were not dedicated or oi^cn U) tho 
public. In 1927 tho local authority resolved 
to utilise one of the gixmnds for the 

purpose of street widening So providing a 
X>arking place for motor cars. Objections 
were raised by some of the occux)iors of 
adjoining premises, So an action was brought 
to restrain the local authority from carrying 
out their resolution : — Held : as one of the 
purposes for which the land w/is acquired 
was street widening, the local authority was 


public tUilUie8,]--Kx p. Moncton Tram- 
WAY Electtickjitv & Gas Co. (N. D.), 
[jy271 3 D, L. 11. 1112.— CAN. 

it. Power to erect shops — fM land 
vested in corporation. \ — Thoro is no 
power lo a municipal corpn. to expend 
money In the ei'ef;tiou of abopH on land 
vestM In it either as ondownmenta 
or otherwiae. — Taitbanoa Bobouou 
COBTH. V. A.-a., 119271 N. Z. L. R. 
876.— N.Z. 


PART IX. SECT. 6, SUB-SECT. 2. -A. 

^ I, Power to take martuageA — 

An Insorance co. was, by its ebarter, 
authorised to hold real estate for the 
Inua^iiate accommodation of the co., 
** or such as shall have been band fide 
morteaiced to it by way of security, 
or oonveyed to it in satisfaction of 
debts picvionaly contracted In the 
oonrse of its dealings, or pi^based at 
sales vptm Jndgments wMrii . ah^ 
bare been obtained for such debts ** ; 


& having sold Sc conveyed a vessel, 
took from their vendee mtges. on real 
estate for securing the purchase money : 
— Held : a transaction within tho 
ebarter, tho prioe of tho vessel being 
a debt existing previously to tho 
execution of the mtge. — Wr>iTF.RN 
AssmiANCK Co. «. Tayloh <1862), 9 
Or. 471.— CAN. 

PART IX. SECT. 5. SUB-SET. 2.— 
D. Oi). 

sn« Power to change rates charged for 

19 



OaiM 99l»— 1127b. English and Empire Digest Supplement. 


not acting uitra vires in using part of the 
pleasure gardens for that pilose. — ^A.-G. 
V. Stjndebiand Corpn,, [1920] 2 Ch. 436 ; 
46 T. L. R. 018 ; 93 J. P. Jo. 480 ; affd., 
[1930} 1 Ch. 168, 0. A. 

994. Add, AnnotaUons : — Consd. Deuch^ v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Rofd. 
A.-G. V. Westminster City Council, [1924] 2 
Ch. 410 ; Damps Selsk Svendborg v, London, 
Midland & Scottish Ry, Co. (1929), 20 Ry. 
& Can. Tr. Cas. 67. 

996. Add, Annotaiions : — ^Apld. A.-G. v. County of 
London Electric Supply Co.. [1926] Ch. 642. 
Consd. Damps Selsk Svendborg v, London, 
Midland & Scottish Ry. Co. (1929), 20 Ry. Sc 
Can. Tr. Cas. 67. 

997. Add, Annotation: — As to (1) Apld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 642. 

997a. Power to erect Information bureau on 
promenade — Discretionary powers to erect 
** convenlenoles ” for persons using promenade 
for pleasure or health.] — ^A.-G. v, Blackpool 
OOBPN. (1928), 92 J. P. 60 ; 20 L. G. R. 160, 
0. A. 

998. Add, Annotations : — Apld. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 691 ; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Refd. A.-G. 


V. Westminster City Council, [1924] 2 Ch. 416 ; 
A.-G. V, Tynemouth Union, [1930] 1 Ch. 616, 

1000a. By commons conservators.] — It is 

within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a corpn. constituted under the 
provisions of the Wimbledon Sc Putney 
Commons Act, 1871, c. cciv., to pay pensions, 
annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Commons 
Conservators v, Tuely, [1931] 1 Ch. 190 ; 
100 L. J. Ch. 77 ; 144 L. T. 310 ; 47 T. L. R. 
17 ; 74 Sol. Jo. 819 ; 29 L. G. R. 78. 

1002. Add, Annotation ; — As to (2) Refd. Deuchar 
V, Gas Light & Coke Co., [1926] 6 A. C. 601. 

1006. Add, AnnotaUons: — Dlstd. Houghton v, 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Consd. Eredithank Cassel G. m. b. H. v, 
Schenkers, [1927] 1 K. B. 826. Refd. Under- 
wood V. Bank of Liverpool, Underwood r. 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
(Liverpool) v, Barclays Bank (1927), 137 
L. T. 443. 

1033. Add. Annotation : — Refd. Attwood v, Llay 
Main Collieries (1926), 70 Sol. Jo. 265. 

1043. Add, Annotation : — Refd. The Jupiter, No. 3, 
[1927] P. 122. 


Part X.— Contracts. 


1103. Add. Annotation: — As to (J) Apld. Higgins 
V, Northampton County Borough (1926), 90 
J. P. 82. 

1126. Add. Annotation : — Refd. Nixon v. Eiith 
U. O.. [1024] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Act, 1800 (o. 70).] 

— The woitis of sect. 66 of the above Act must 
be read distributive! y, & as meaning that if the 
loc€d authority's district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural stmitary 
authority has under those Acts, with the 
result that in the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £60. — Nixon v. Eritu Urban 
Council, [19241 1 K. B. 819 ; 93 L. J. K, B. 
766 ; 131 L. 303; 88 J, P. 115 ; 40 


T. L. R. 373 ; 68 Sol. Jo. 637 ; 22 L. G. R. 
448, C. A. 

1127b. .] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention “ of the 
parties ” when the contract was drawn up. 
The contract was entered into between H. 
& deft, borough & was under their seal. U. 
subsequently assigned the contract to pltfs. : 
— lleld : even if there wore a common 
mistake the contract of Mar. 17, 1921, could 
not* he rectilied because, having regard to 
sect. 174 of the above Act, deft, borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by II. & accepted, there 
was no contract come to. — Higgins (W.), 
Ltd. v. Northampton County Borough 
[1927] 1 Oh. 128; 90 L. J. Ch. 38; 136 L. T. 
235; 90 J. P. 82. 


PART IX. SECT. 6. SUB-SECT. 5.— 
B. (a). 

ta. Corporation under Native Land 
Act, ia09 — To member of committee. J— 
Tatauranqi, Tairuakkna V . Mua 
Carb. B027) N. Z. L. li. 688.— N.Z. 

PART IX. SECT. 6. SUB-SECT. 6.— 
B. (d). 

1059 H. .1 — Pltfs. had damiaod 

by parol for one yoor tho land to F. 
& put him In possfwdon. Shortly 
afterwards defts. entered, turned him 
out & retained possession. On the 
trial it was contended that F. beiiifr 
tenant in possession the action ehould 
have been brought In hJs name, 8c not 
in that of pltfs., & pltfs. were non- 


snitod. In support of a rule to set 
tills non-suit aside it was contended 
that tho corpn. could only demise 
imder seal & tho parol demise to 
F, w€w therefore void Sc the corpn. 
properly made pltfii. : — Held: tlm 
deniiso was void. — S t. Andutcwu 
C oLucoE Trustkes tJ. Griffin (1853), 
I P. K. 1. 80.— CAN. 


PART X. SECT. 1, SUB-SECT. 1. 

id. Co'operaiive as$ociaHon----Formed 
carry on labour or trade — ififlfiu to 
Unici for it)ork or servicea-^R, S. O., 
77 (e. 158).)— Ontario Oo-oprra- 
nc Stone Ccttrrs* Assocn. r. 
ARKE (1880), 31 O. P. *80, — CAN. 
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PART X. SECT. 2, 8UB>SECT. 1. 

a 1. PoeUion of purchaser 

from corporation.}— TBneT Sc Loan Co. 
V. Monk (1868), 14 Gr7386.— CAN. 

PART X. SECT. 2, SUB-SECT. 4. 

1128 i. General rule — Contract over 
£50 in value — How calculated . \ — Tho 
** value or amount of a contract within 
I*ublio Health (iredand) Act, 1878, 
H. 210 (1), is the amount which, in tho 
light of the facts within the con- 
U^innlatlon of the parties, Sc in reference 
to whioh tho contract is made, would be 
reooverablo by the oontiactor from 
the sanitary authority on completion. 
— Munho V. Mallow Urban Dwtrict 
CouKCiL, (1911J 2 I, It 130.— IR, 
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1131. Add» Annotation : — Refd. Nixon v. Erith 

U. 0., [1924] 1 K. B. 87. 

1138. Add. Annotation ; — Ftefd. Crediton Gag Co. 

V. Crediton U. C., [1028] Cli. 447. 

1134a. .] — A Orm, of wldch 

deft, was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a largo area of 
which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the w’ork right at his own expense i — 


Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, ns the seal was unnecessuiry. — 
LEICBSTEH GUARIUANa V. I'ROLLOPE (1911), 
7b J. P. 197 ; 2 Hudson’s B. 0., 4th ed., 419. 

1135. Add. Annotation : — Consd. Nixon v. Erith 
IJ. C., [19241 1 K. B. 819. 

1165. Add. Annotation : — Apld. Crediton Gas Co, 
V. Crediton XJ. 0., [1028] Oh. 447. 

1176. Add. Annotation: — Refd. Berners v. Flem- 
ing, [1926] Ch. 264. 

1193. Add. Annotation : — Dlstd. Nixon v. Erith 
IT. O., [1924] 1 K. B. SI. 

1206. Add. Annotation : — Consd. Michaud v. Mon- 
treal (City) (1023), 92 L. J. P. C. 161. 


Part XI. — Liability and Remedies in Tort. 


1218. Add, A nnotation c— Disid. Flslicr r. Oldham 
Corpn., [1930J 2 K. B, Jhil. 

1223. Add. Annoialioufi : — Dlstd. Cagan Naviga- 

tioir Co. V. Lambog Bleaching, Dyeing & 
Finishing C<^ , [1927] A. C. 22«L Refd. Man- 
chester Coi J n. V. Farnworth (1929), 46 

T. L. B. 8.7. 

1224. Add. Annot(iti())i : - Tieid. Bliindy, Clark iV 
Co. T’. London North EaKloi'n Itnilway 
(1931), 100 L. J. K. B. ]0L 

1225. Add. Annotations^ : — Consd. 8caiinnoll v. 
Hurley, [1929] 1 K. B. 119. Refd. Phillips v. 
Britannia Hygienic T^aundry Co., [1923] 2 
K. B. 832. 

1227. Add. Anmdationn : - Consd, Blundy, Clark 
& Co. V. London Noilh Ifailway 

(1931), 100 L. J. K. TJ. 401. Refd. VVeiden v. 
Smith, [1924] A. C. 4S I. 

1229. Add. Annoiai 1071 :—Cor\sd. Favmvortli 
Maucljcsier Corpn., [1929] 1 K. B. 533. 

1230. Add. Antiofalio}} : — Censd. Manche.sier 

Corpn. V. Farnworth (1929), 46 T, li. B. 86. 

1231. Add. Armolniion ; - -Consd. Farnworth v. 
MaricJK'.stfa’ (brpn., [1929] 1 K. B. 5.‘13. 

1235a. .] — By a local Act a canal was vested 

in applts., who were required by the Act to 
keep tlie navigation A locks, & all works to 
bo thereaftcM’ ex<jcutt‘d for the improvement 
thertiof, in an ellicicnt stat<j fur the trafllc 
thereon. Api)lt8. raised tlie coping on both 
sides of one of their locks A the banks behind 
it to prevent the lock from being flooded. 
Besps., adjacent landowmers, objected that 
the elTect of the works was to pen back the 
water in the part of the canal above the lock 


& to occasion the flooding of tlieir lands, 
applts. removed coping without lu’cjudice 
to their rights, hut they did not redut^e the 
height of tlie banks : — Held : tliero being no 
evidence of nogligoinie, applts., in constructing 
works in the oxercisf^ of their statutory powers 
for the protection of their navigation, were 
not liabl(‘ for the flooding of reaps.’ lands.- — 
Lacian Navioatu^s Co. v. Lambpkj Bleacjc- 
iNo, r>vi2iNo tk, Finishing Co., [1927] A. C. 
226 ; 90 L. J. P. 25 ; 136 L. T. 417 ; 91 
J. P. 46 ; 25 L. O, B. 1 , H. I.. 

1236. Add. Aiinolation : - Consd. Howard-- Flan- 
ders i;. Maldon Coipn. (1926), 13.7 L. T\ 6. 

1243. Add, Afinolal io7i : Refd. M.'inche.ster Corpn. 

V. Farnworth (1029), 47 ’1’. L, ]{. 87. 

1261. Add. Annotations : - ~ Apld. P(u*cv v. Glasgow 
Corpn., [1922] 2 A. C. 299. Coiisd. Fishcj* 
Oldham Corpn., [1930] 2 K. B. 364. Refd. 
/iV; Carroll, [1931 J 1 K . B. 317. 

1262. Add. CiiatunuH Sr, J . 1>. 20 1 ; 20 L. G . B. 606 . 

1262a. By solicitor conducting proceedings 

for corporation - Corporation not liable.] — 
lOooiNOTON V. laciiFiKni) ConpK. (1855), 5 
E. & B. 100 ; 24 L. Q. B. 300 ; 26 L. T. 
O. 8. 27 ; 19 .1. P. 819 ; i Jur. N. 8. 908 ; 
119 E. U. 418. 

AnnofaJ ion Reid, flood v. .Tncknoii, flKU.'iJ 2 Q. H. 21. 

1262b. By police appointed by watch com- 

mittee- Borough corporation not liable.] - 

TTie police appuintcMl by tlui watch C(jm- 
mittee of a borough corpn., if they arrest & 
detain a person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 


PART X. SECT. 5, SUB-SECT. J.-- 
A. (a). 

1 1 . .1 — Where a workman 

Ih hired to do work for a corpn. by a 
person who haa no authority to hire 
him, & the corpn. has not ratified tbo 
employment, the fact that ho docs the 
work does not create the ivlatloiiship 
of employer & workman between him 
& the corpn. — S tuaut v. Pennant 
School DiSTuicrr, [19271 2 I). L. It. 
940; [10271 1 W. W. U. 949; 2l 

Sask. li. R. 4C5.— CAN. 

PART X. SECT. 5, SUB-SECT. l.-B. 

M. Right of corporation to enforce con- 
fraef. J— The municipal committee hold 
an auction to boU to the highest bidder 
a oontraot entitling him to take for 
one year all the sweepings of that town, 

J.S. 


that were to be collectcii regularly In 
certain godowns belonging to the 
municipal conmuttoe. The contract 
w&M Icii.jckfMl down to deft., who paid 
ono'tidrd down & agreed to puv the 
b'llauce by monthly lustulmeutw, &; 
signed the list, of hldw, as well an a 
<l(icuinent cnibodying all tiie terms of 
tlio contracts, both of which documciitH 
were also signed by the i>rcsident «jf 
the eommitfee, but neither of wliicli 
was under the seal of that corporate 
body. The coniiuJtteo sued deft, for 
the \uipaid i>uliinco of the price of I he 
contract t — Held : notwltlistaiiding the 
imperative provisions of Punjab Muni- 
cipal Act, 1911, s. 47, if deft, had 
ref*lvcd benellt from the contract at 
the expense of the comndttee, he must 

g ay for what he had actually received 
; enjoyed, os if there was an implied 

21 


rontriu;t laitween tlio parties : the 

utiHeiiee of a contract un(h.ir the seal 
of the corpn. wan therefore no answer 
to tlio HCtion brought by the coin- 
mltnjc. — Gi/juanwala Mi;ni(upal 
(J o.MAirrrKK r. k’A/.Aj. Dun (1929), 
I. h. Jt. 11 huh. 121. - IND. 

PART X. SECT. 7. 

bf. UUrn vires conlrucl — IJcneJit 
ncciced by rorporalion. — VvJy to 
«cco»/nZ.l- C ounty of IlAi/roN v. 
ToWNHIirn OF TflAFALOAtt, [ 1927 ] 4 
I). L. it. \U ; G1 O. L. It. 45.--CAN. 

PART XL SECT. 4, SUB-SECT. 1. 

1252 ii. .I—Bukrw V. Daut- 

MOCTH ConpN. (1927), 59 N. 8. It. 227. 

—CAN. 
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imprisonment. — Fishsb v. OLDHAM Cobpn.» 
[1980} 2 K. B. 304 ; 99 L. K. B. 309 ; 148 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. B. 300 ; 74 
SoL Jo. 299 ; 28 Lr. O. B. 293 ; 29 Ooi, 0. C. 
154. 

1263. Add. AnnoiaUontt : — ^Refd. Tolley v. Pry 
(1929), 46 T. h. B. 108 ; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1206. Add. AnnokiHtm: — Retd. 6orr^ e. Smith, 
[1925] A. C. 700. 


1275a. •]— A pnUk corporate body, althougb 

not formed for the acquieition of gain & 
making no profits, is Uable to pay damages 
in respect of iniury oansed by its negligence. — 
A.-G. & Dohmbs V. Babingstokb Cobpn. 
(1876), 46 Lr. J. Ch. 726 ; 24 W. R. 817. 

ArmotaHon : — Retd. Glossop v. Heeton & Islewoith L. B. 

(1979), 19 Oh. D. 102. 

1277. Add. AnnoicUion : — Retd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotation: — Refd. R. v. Oory, [1927] 
1 K. B. 810. 

1288. Add. Annotaiions : — Consd. Griffiths v. 
Studebakers, [1924] I K. B. 102. Retd. B. v. 
Leinster, [1924] 1 K. B. 311 ; Allen v. White- 
head (1929), 45 T. L. R. 655. 

1292. Add. Annotation : — Aa to (2) Refd. B, v. 
Oory, [1927] 1 K. B. 810. 

1202a. .] — (1) An indictment will not 

lie against a corpn. either for a felony or fpr 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1801 
(c. 100), s. 31. 

(2) Criminal Justice Act, 1925 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, & 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. Oory 
Brothers & Co., [1027] 1 K, B. 810 ; 96 
L. J. K. B. 761 ; 136 L, T. 735 ; 28 Cox, O. 0. 
346. 


1293. Add. Annotation : — Refd. Gough v. Hese 
(1929), 46 T. L. R. 103. 

1297. Add. Annotations : — Consd. Ru. Cory, [1927] 
1 K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 

1208. Add. Annotation : — Refd. R. v. Cory, [1927] 
1 K. B. 810. 

1308. Add. Annotation: — Refd. Leyton XJ. O. r. 
Wilkinson, [1927] 1 K. B. 853. 

1803a. Bffeet of Criminal Justice Act, 1925 

(e. SB), 8. 33.] — B. v. Cory Brothers & Oo., 
No. 1292a, ante. 

1804. Add. Citations .—27 Oox, 0. 0. 226 ; 16 
Or. App. Rep. 131. 

After this case add See, nou>, Criminal 
Justice Act, 1925 (c. 86), s. 3.3.” 

1307. Add. Annotation: — Refd. Carroll, [1031] 

I K. B. 317. 

1808. After this case add ** Appeal by case stated 
from Justices — Recognisance — How made.] — 
Soe Magistrates; Vol. XXXIII., p. 413, 
No. 1229.” 


Part Xiii. — Delegation of Authority for Particular Purposes. 

1313. Add. Annotation .—Refd. BirkdaJe District Electric Supply Co. v. Southport Corpn., 

[1926] A. O. 365. 


Part XV. — Legal Proceedings by and against Corporations, 
their Members and Officers. 


1329. Add. Annotation: — Refd. Leyton U. 0. v. 
WUkinson, [1927] 1 K. B. 853. 

1330. Add. AnnotcUion: — Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 863. 

1365. Add. Citation: — on appeal (1880), 5 App. 
Cas. 473. H. L. 


Add. Annotations : — Refd. Deuchar v. Gas 
Light A: Coke Co., [1925] A. O. 691 ; A.-G. 
V. Leeds Corpn., [1929] 2 Ch. 291. 

1366. Add. Annotation : — Consd. Brown v. Dagen- 
ham U. D: C., [1929] 1 K. B. 737. 

1370. Add. Annotations :■ — As toil) Consd. Brown v. 


PART XI. SECT. A SUB-SECT. Z. 

I 1. .] — Hospital liable for 

the nOgligonoe of uursos aftor an opera- 
tion.— N ybbro V. Pnt>Y 08 T Mtjnioipai. 
Hospital BoAjm. [19271 1 I>. L. R. 
9(19 ; 11927] S. 0. R. 226.-^AN. 

t i, Danaeroua step — Of ptiWic 

libraty.] — Library Board Uable. — 
NioKELL V. City of Windsor. [1997) 
1 D. L. R. 879 ; 69 O. L. R. 618. — CAN. 

PART XII. 

n i, Robertson's 

Bakeries. Ltd. (1931). 3 D. L. R. 
437.— CAN. 


PART XV. SECT. 4. 

•a. For trar^ession of staMory 
towers — Action by Aticfiimt^enerQl ,\ — 
if a public body constituted under the 
laws of tbo Oonunonwealth trans- 
oresseB Its etatutory power, the A.-Q. 
for the Commonwealth on behalf of 
the public, whet^r private injury has 
or has not been has a rigbt to 

oomplaln to obtain a deotaration of 
tranairresslon, 8t, If neeeaMury, 
injunction.— Ojmmonwbalth A A.-G. 
FOR Comssdnwealtb u. AusmALrAN 
OOMMONWBArm SKBPPTNO ^ BOARD 
.jJ9|6),^3^^ R, Ti GMffl Argos 


ab. In what name — Trustees of 
i»cboolA.l— *Pltf. brought action against 
defta. for a mandansus to compel them 
to provide for a debt due to him by the 
trustees of a school sectton. The writ 
was airalust defts. personalty, but 
contained a statement that they were 
trustees, eto.. Sc that deft. D. wae 
secretary. Evidence wae taken as to 
the existence of the debt. Sc the oaee 
came on for hearing under the plead- 
ings Sc evidenee : — Meld : the trustees 
could only bo sued In their oorporato 
nama.—Ooog: v. Davidson (1877), 
R. E. D. 37.— CAN. 


22 



VoL ZlIL--4k>rpoi«tioiu^ Oaiei 1870—1001 


Dagenham XJ. D. C., [1929] 1 K. B. 737. 
Raid. Fisher v, Oldham Corpn., [1930] 2 
K. B. 864. 

1877* Add. Annotation : — Consd. Cotter v. National 
Union of Seamen, [1029] 2 Ch. 68. 

1400. Add. Annotation : — Retd. Everett v. Grif« 
flths, [1924] 1 K. B. 941. 


Sect. Oa.-BABEAS CmPUS. 

1411a. To whom addressed.] — If it had been 
necessary to enforce the writ [of habeas 
corpus'[^ the writ would have had to have been 
amended by adding to it the name of Mr. B. 
or some other responsible officer of the 
Society. I am unable to find in the books any 
record of any case where habeas corpus has 
issued against a corporation eo nomine. 
Crown Office nile 65, which provides for a 
writ of mandamus directed to companies & 
corporations being served on such & so many 
pemons as ai*e competent to do the act 
required to be done, is silent with regard to 
habeas corpus (Slesser, Ij.J.). — Re Cajirou., 
[1931] 1 K, B. 317 ; 100 L. J. K. B. 113 ; 
144 L. T. 383 ; 96 J. P. 25 ; 47 T. L. K. 125 ; 
76 Sol. Jo. 08 ; 29 L. Q. R. 152, C. A. 

1438. Add. Annotation : — As <o (1) Refd. Chowood 
V. LyaU, [1929] 2 Ch. 406. 

1495. Add. Annotation : — Folld. R. v. Poplar B. C., 
Ex p. L. C. C., B. V. Poplar B. 0. (No. 2), 
[1922] 1 K. B. 96. 

1496. Add. Annotatioyi : — Refd. Re Carroll, [1031] 
IK.B. 317. 

1520. After this case insert Sec, further, Crown 
Practice, Vol. XVI., pp. 406, 406.’» 

1526. Add. Annotations: — As to (1> Uefd* New 
York Life Insce. v. Public Trustee, U024] 2 
Ch, 101 ; Swedish Central Ry. v. Thompi^on, 
[1924] 2 K. B. 266. As to (2) Reid. Em- 
ployers’ Inability Assce. v. Sedgwick Collius 
(1926), 95 L. J. K. B. 1016. 

1527. Add, Annotations: — Refd. New York Life 
Insce. f?. Public Trustee, [1924] 2 Ch. 101 ; 
Employers’ Liability Aasce. v. Sedgwick 
Collins (1920), 96 L, J, K. B. 1015. 

1528. Add. Annotation: — As to (1) Refd. Sabatier 
V. Trading Co.. [1927] 1 Ch. 495. 

1529. Add. Annotations <Consd. New Zealand 
Shipping Co. V. Thew (1922), 8 Tax Cas. 
208 ; Bradbury v, English Sewing Cotton Co., 
^923] A. C. 744 ; Swedish Central Ry. v. 
Thompson, [1926] A. C. 495. Apld. Egyptian 
Delta Land & Investment Co. v. Todd, [1929] 
A. C. 1. Refd. Baelz r. Public Trustee, [1926] 
Ch. 863. 


1532. Add. Annotation: — Refd. Employers’ 
Liability Assce. r. Sedgwick Collins (1920), 
95 L. J. K. B. 1015. 

1536. Add. Annotation : — Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 

1637. Add, Annotations : — Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central Ry. v. Thompson, [1924] 2 
2 K. B. 265. 

1640. Add. Annotations : — Refd. New York Life 
Insce. V. Public Trustee, [1024] 2 Ch. 101 ; 
Swedish Central Ily. v. Tliompson, [1924] 2 

K. B. 266. 

1544a. Man^r of London branch.] — Pltf. 

issued a writ against deft. co. & A., its 
managing direct«or, & the writ w:i8 served 
upon A. Some years ago tlu' co. had 
established a branch of their business in 
Ixmdon under the management of A., who 
had, in obedience to Cos. (Omsolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in tlie 
United Kingdom authoris(?d to ace(q)t^ service 
of pi'ocess, A the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in Ix)ndon, yet certain administrative 
activities, e.g., the remittance of dividends 
to shareholders, wt‘re th<*n being carried out 
there, at no other ]>lacc, on behalf of the 
CO. : — Held : (1 ) n})on the evidemui, deft, co., 
at the date of tlie ta^rvice of the writ u])on A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. w;is e.lhictive service u|K)n 
the co. ; (2) even if the rto. had not at the date 
aforesaid a place of husim^ss within the 
United Kingdom, sucli service was cITective 
service upon the co. — Sabatier v. Trading 
Co., [1927] 1 Ch. 495 : 96 L. J. Ch. 211 ; 136 

L. T. 674 ; 71 Sol. .lo. 104. 

1544b. On person authorised to accept 

service — Sufficiency of Indorsement of writ tk 
affidavit of service.] —Fester Fotiiehoidl & 
Hartung V. Russian Transport & Insur- 
ance Co., [1927] W. N. 27, C. A. 

See, also. Companies, No. 8527a, ante. 

1546. Add. Annotation ; - Refd. Sabatier v. Trading 
Co., [1927]! Ch. 496. 

1548. Add. Annotations : — Refd. Kcnublica de 
Guatemala v. Nunez, [1927] 1 K, B. 660; 
Richardson v. Richardson, [1027] P. 228. 

1551. Add. Annotation ; - Refd. Employers’ 
Liability Assce. v. Hedgwick C'ollins (1026), 
95 L. J. K. B. 1015. 


Part XVI. — Dissolution. 

1604. Add Annotation : — Refd. Morris i;. Harris, [1927] A. C. 252. 


PART XV. SECT. 8. 

1394 1 . To wham addressed .] — When 
maadanniB prooeedlngt lie agslnat a 
munloipeJ oorpormUon. it to the better 
pmetioe to make parties the membete 
of oonncil & offloers whose alleged 
driiaqeeBoleii are loTolved. — R. f Read) 
V. Pembina Municipai. Dutbict So. 
559. 11922] 3 W. W. B. 857 ; 70 
D, L. & 559.— CAR. 


PART XV. SECT. 10, B0R-SBCT. 2.— C. 
■4. Sve4aw9 .] — A clerk in the oiBoe 


of the treasurer of a mnniclpal oorpn., 
not being the ciiatodiao of tbe byo* 
laws of the oorpn., to not compoUablc 
to produce any of tho% ur>r>n hlH 
oroflB-examlnation on an affidavit made 
by him on bebaif of the oorpn. for use 
on a motfoo to which the oorpn. Is a 
party.— W ilson v . Flkmino (1900), 
19 P. R. 203.— CAN. 


PART XV. SECT. 12, SUB-SECT. 4.— 
B. (b). 

m L .)— A writ was toeoed 
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agaiuHt a cjo., roglHtorcd A carryln^f on 
bUHin»*s« ill Kngiaiid, hut not 
nor carry taa on bn^lutiHS in I'aHmarila. 
The writ wan served in London ; — 
7/e/d : the writ iniiPl bo ftot aHide. an 
there wae no aiitboritj for tlio toHue 
of a writ for sorvhjo upon the co. In 
London. — Pout IJuon Fjiuitukowkks’ 
CC»-OPERATlVE Assoc 'N.J LTD. V. 
Larkinhon (Samuku. Ltd. (1924), 
20 Toi. L. R. 1.— AUS. 
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COUNTY COURTS. 

Part I. — Courts, Judges and Officers Generally. 

14. Add. Citation: — 16 B. W. 0. O. 91. | 22. Add, Annofalion: — As to (1) Consd. A, W. 

1 V, Cooper & Hall, [1925] 2 K. B. 816. 

Part II. — Liability and Protection of Judges and Officers 

of Court. 

61. Add, Annotations : — Apld. Freeborn v. Beemtng, [1926] 1 K. B. 160; Morriss v. Winter (1929), 46 

T. L. R. 643. 


Part III. — Jurisdiction. 


66. Add, Annolalion : — Apld. Pai^sons v. Burgee 
(1927), 43 T. L. U. 713. 

66. Add, Annotation : — Consd. Ui)ton v. Farmer 
(1930), 142 L. T. 526. 

70a. Action for breach of promise of marriage.] — 

Reap, brouglit a county ct. action against 
appct. for the return f money & articles, 
alleging that the parties bad promised to 
marry one another cSt that ap[K?t. had broken 
the promise. Heap. contend(id that the 
action was brought on a bailment, which wa.s 
within the county ct. jurisdiction : — Held : 
in Bubstan<;o the claim wfia for damages for 
breach of promise of marriage, & a writ of 
pro))ibition must issue. — P arsons u. Burge.ss 
(1927),90 1.. J. K.B. 787 ; 138L. T. 134; 43 
T. L. H. 713. 

71. Add. Annotation :—FoUd, Brakspear v. 
Barton, [1924] 2 K. B. 88. 

71b. Question of repairs — Under Increase of Rent 
.Mortgage Interest (Restrictions) Act, 1920 
(O. 17).] — Deft, was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. In 1910, 
the house was let to deft, at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at I’ents 1(‘S8 
than two-thirds of the ratable value, deft, in 
l)vc. 1920, took fi*om pltfs. a new lease ; 
“ To hold the said premises with the appuHe- 
nances unto the tenant fi'oin Mar. 25, 1020, 
for the term of seven years ... at the 
yearly rent of £120.” The reason for the 
increased rent was a trade revival which 
had caused a great impmvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repaii's were 
more onerous for the teziant than those of 
the old. In an a(;tion by the landlords for 
rent, the tenant contended that the i‘epairing 
clause amounted to a prohibited inci*ease : — 
Held: the question as to repaii*8 could only 
be decided by the county ct., & the High Ct. 
had no juiiwliction on this point.— Bhak- 
6PKAR (\V. H.) & Sons, Ltd. v. Barton, 
[1924] 2 K. B. 88 ; 9.3 L. J. K. B. 801 ; 131 
L. T. 538 ; 40 T. L. R. 607 ; 68 Sol. Jo. 
718. 


83. Add, Citation : — si/6 nom, Glennie v. Del- 
mar, 1 L. M. & P. 402. 

99. Add. Annotation : — Consd. Egyptian Delta 
Ijand & Investment Co. v. Todd, [1929] 
A. C. 1. 

108. Add, Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v, Todd, [1929] A. C. 1 . 

139a. Issue of summons before leave 

obtained — Irregularity.] — On Jan. 30, 1924. a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect, 8 (2) of the Act of 102.3, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for appoition- 
ment could regularly be brought in the West 
I>ondon ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb, 5, 1924. Notwith- 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., & a summons was issuid, all bearing 
the date Jan. .30, 1924. By OM. 7, r. 2, a 
summons to appear to a plaint shall be dated 
of the day on which the plaint was entered, 
& the date tltcreof Rjjall be the commence- 
ment of the action : — Held : (1 ) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; 12) as deft, had appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waivwi tlie irregularity ; the action must 
therefore be taken to have commenced on 
Jun. 30. & pltf. was entitled to recover. — 
Pringle v. Hales, T1925] 1 K. B. 573 ; 94 
L. J. K. B. 458 ; 132 L T. 785, C. A, 

147a. Claim for declaration as to future pay- 

ments— -Involving payment of sums exceeding 
prescribed limit.] — Where an action was 
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brought in the county ct. to recover a money 
claim under an agreement, & also for a 
declaration as to future payments under the 
agreement : — Beld : the county ct. judge 
had no power to make a dcclai'ation which 
might involve the paynieut of sums of money 
by deft, in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 00. — Smith i?. Smith, 
ri92r)] 2 K. B. 144 ; 94 L. J. K. B. 813 ; 133 
L. T. 345. D. C. 

Annotation-: — Held. HumhorCoHyiTvancv Board i\ f’etlcmted 
Coal & Shlpidugr Co., [19U81 1 K. B. 4U‘->. 

148. After this case add “ Sum lent beyond j 
Jurisdiction — Action for relief under Money- 
lenders Act, 1900 (c. 57). J — See Money & 
Money-Lending, No. 377a.” 

197. Add. Annolaiion : — Consd. Dudley & District 
Benefit Bldg. Soc. v. Gordon, [1929J 2 K. B. 
106. 

198a. Duty of judge to make order — On proof of 
right to possession.] — The words ” may 
order ” in 1888 Act, s. 138, are cuiabling words 
only, but wJiere tlie I(?gal right of a landlord 
to the possession of premises has b(*en 
established it is the duty of the judge, not- 
withstanding the permissive form of the 
sect., to III ko an order for possession. In 
exorcLsing the discretion given him as to 
the period tor the coming into operation of 
the order, the judge must fix a peri<id reason- 
ably adjusted to tJie circuinstanciis of the ease, 
including the nature &. term of Die tenancy. 
The county ct. judge iu two casiJ.s of weekly 
tenants W'hose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one cas(5, in the otlun*, 
wJiile making an order, postponed, its <ipera- 
tion for twelve months: — Htld: this was 
not a judicial exeicise of his disci 'dion, in 
either case. — Sueefield Coiipn. r. iA XE»>:iD, 
Same v. Morrell, [1929J 2 K. B. 180; 98 
L. J. K. B. 512 ; 141 U T. 205 ; 03 .1. l\ 
23,5 ; 45 T. L. li. 491 ; 73 Sol. Jo. 3(17, U. C. j 

198b. Terms of order — Postponement of operation 
— What must be considered.] — Sheeeield 
CoRPN. V. Luxford, Same v. Morreli., 
No. 198a, ante, 

206. Add. Annotation : — Refd. Uye v. Purcell, 
[1920] 1 K. B. 440. 

206. Add. Allnotation ;~-'Retd, Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

206a. Claim for declaration.] — (1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. Stiles v. Ecclestone, 
No. 211, jiosl, overd. 

Upon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declai-ation that deft, had 
forfeited the deposit paid under the contract 
by deft, to stake* holders, who were not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stake-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim ; — Held : the county ct. hfwl 
no jurisdiction to entertain the claim, (1) on 
the above ground, <k (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 07, where the 
purchase-money exceeded £500, the amount 
limited by that sect. — De Vries v, Small- 
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RIDGE, [1928] 1 K. B. 482 ; 97 L. J, K. B. 
244 ; 138 L. T. 497, 0. A. 

Annotation : — Consd. Upton r. Former (1930), 142 L. T. 526. 

206b. .] — Observations as to declarations in 

county cts. — Hitmber roN8ERVA.NCY Board 
V. Federated Coal & Shipping Co., Ltd., 
[1028] 1 K. B. 492 ; 07 L. J. K. B. 130 ; 138 
L, T. 334 ; 17 Asp. M. L. 0, 338, D. 0, 

.] — See, also. Nos. 147a, 212. 

208. Add. Annotation : — Consd. Smith v. Smith, 
[1925] 2 K. B. 144. 

209. Add. Annotation : — Refd. Upton v. Farmer 
(1930), 142 L. T. 620. 

211. Add. Annotaiion : — N.F. De Vries v. Small- 
ridge, [19281 1 K. B. 482. 

212. Add. Annotations : — DIstd. Davey a Robinson, 

11923) 1 K. B. 503. Apld. Smith v Smith, 
11925] 2 K. B. Ml. Folld. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Consd. 

Upton V. Fanner (19.30), M2 L.T.620. Refd. 
Humber (V»n«ervancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492 ; 
Woodrow V. 'rrawlers (White Sea) & Clrimsby 
(1029), 141 L. T. 07(1. 

213. Adil. Annotations : - Consd. Upton v. Farmer 
(1930). 112 li. T. 520. Refd. De Vries v. 
Smallridge, [19281 1 K. B. 482. 

After this case adil “In remitted action.] — 
See No. 373a, pod.'* 

235. For “ Not within Jurisdiction ** read “ Within 
jurisdiction.” 

235a. .] — De Vujics v. Smallridge, No. 20Ga, 

ante. 

244a. Partnership Claim for account Effect of 
denial of partnership on Jurisdiction.! — It. v. 

liAiLEY, h\r p. Koeeman (1931), 4S T. \u li. 
123, 1). C. 

249. Add. AnnotaHons ; - • Consd. Itossitiir r. 
lianglev, [1925) I K. lb 741 ; HuRsoff v. 
Lifjovitcli (1925), 91 L. J. K. B. 355. Refd. 
De Vries v. Sparks (1027), 137 L. T. 411. 
Mentd. Turmu- v. W'atts (1927), 44 T. L. B. 
105. 

272a. .]—Ue Bane v. Foxall & 

Caneor in the (’ounty (Jourt of Norfolk 
(1850), 20 J. P. .lo. 293. 

295. Add. Annotation : — Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 

297, Add. Annotation : -Retd. Halter v. Lask, 
[1923] 2 K, B. 798. 

315a. Disputes In relation to fishing boats - 

Merchant Shipping Act, 1894 (c. 60), s. 387. ) * 

Ifitfs., who wi*re the owners of a steam 
fishing boat, brought an action in the c<iunty 
ct. against deft., who was a rncrnbt;r of the 
crew of the boat, claiming a .sum as money 
lent by them to deft. Deft. allegiMl iu 
defence that the sum claimed had been paid 
to him as wages ; A:, fui'ther, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispuU^ concerning wages 
within above sect, which could only be 
dealt with by a Ruperintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
tiiere was no real dispute concerning wages : 
— Held : the county ct. hail jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had ail along had 

{ ’urisdiction to entertain an action for money 
ent & the sect, did not either expressly or 
by implication exclude that jurisdiction ; &, 
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further, the jurisdiction of the super- 
intendent under the sect, did not arise until 
a party to the dispute called him to decide it, 
& here no party had called upon him to do 
so. — Sturley V , Powell, [1930] 1 K. B. 


677 ; 99 L. J. K. B. 197 ; 142 L. T. 484 ; 
46T. L. B. 236; 18 Asp. M. L, 0. 97. 

827a« Appearance — RaUtng defence not chal- 

lenging jnrlsdiotlon.] — PEiNaLB e. Hales, 
No. 139a» ante. 


Part IV. — Remitted Actions 


381. After this case add Action for relief under 

Money-lenders Act, 1900 (c. 51).] — See 

Money & Money-Lending, No. 434a.** 

352. Add, Citation 91 L. J. K. B. 771. 

373a. On jurisdiction of county court — Reduction 
of claim for damages — Alternative claim for 
injunction.] — Where an action, commenced 
in the High Gt., has been transferred to a 
county ct. imder 1919 Act, s. 1, the effect of 
sect, i of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
to or the same as that of the High Ct. 

Pltf. & deft, entered into an agreement, 
wliich provided that in the event of any 
breach thereof by deft, he should pay to 
pltf. in respect of each 6uch breach a sum of 
.C 1 50 by way of agreed & liquidated damaged. 

alleged that deft, had broken the agree- 
ment, & ho brought an action in the High Ct. 
claiming the sum of £160 & an injunction. 
Pltf. fifttirwards applied, under 1919 Act, 
8. 1 , 1/0 have the action : emitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in the alternative. 
The muster made an order for remittal. 
Pltf. then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. He admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct, judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial : — 
Held ; the decision of the Div. Ct. was 
correct, — Davey v, Robinson, [1923] 1 K.B. 
6(33 ; 92 L. J. K. B. 336 ; 128 L. T, 513 ; 39 
T, L. B. 163 ; 67 Sol. Jo, 240. 0. A. 

379. Add. Ajinotatwn : — Consd. Davey v, Robinson, 
11923] 1 K. B. 663. 

382. Add. AntiotaUon : — Consd. Upton v. Parmer 
(1930), M2 L. T. 626. 

404a, Duty of county court Judge to specify scale of 
costs.] — In an action I’emitted from the High 
Ct. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 


which costs are to be taxed. Senible : in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with Hie scale applicable to the amount 
recovered. — Gold Bbothebs A Nash, Ltd. 
V. Puller (1926), 134 L. T. 161 ; 70 Sol. Jo. 
284, D. C. 

Annotaiion: — Consd. Davies v. Davies (1927), 96 L. J. K. B. 

1060. 

404b. Order for costs on higher scale — 

Necessity for certificate.] — coimty ct. judge 
cannot award to pltf. in a remitted action 
coets on a scale higher than that appUcabie 
to the amount recovered without ^ving a 
certiiicate in accordance with 1888 Act, s. 119. 
— Davies v. Davies, [1928] 1 K. B. 304 ; 96 
L. J. K. B. 1066 ; 137 L. T. 667, D. C. 

408. Add. Annotaiion: — Refd. Hives v. Dawson 
(1927), 44 T. L. B. 37. 

410a. Discretion of county court Judge — ^To deprive 
successful party of costs.]— Where a pltf. has 
begun an action in the High Ct. & within 
twenty-one days from issue of the writ has 
obtained, under B. S. 0., Ord. 14, an order in 
respect of part of his claim whereby ho may 
sign judnnent for £20 or upwards either 
unconditionally or unless that sum is paid 
into ct. or to pltf.'s solr,, the remainder 
of pltf.*B claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiction as a judge of 
the High Ct. over the costs of the whole 
proceeding, & he may order them to be taxed 
on the Hi^ Ot. or on the county ct. scale. 
But in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pltf. of the High Ct. costs of the High Ct. 
proceedings unless pltf. has been guilty of 
some misconduct. — Jenkins & Co. v. Simon, 
[1926] 1 K. B. Ill ; 96 L. J. K. B. 97 ; 134 
L. T. 88 ; 42 T. L. B. 39 ; 70 Sol; Jo. 162, 
D. O. 

Annotaiion : — Retd. GalUvanr. Warman (1930), 169 L. T. Jo. 

327. 

420a. Recovery of less than £50 — Joinder of 
actions — Whether total sums recovered to be 
considered.] — Gallivan v. Warman (1930), 
169 L. T. Jo. 327 ; [1930] W. N. 96. 


Part V. — Procedure 


438. Add. Annoiaiixni :’--Qcnerally, Refd. Friem 
Barnet U, 0. v. Adams, [1927] 2 Ch. 26. 

465 Add. 91 L. J. Ch, 627, [1922] 

B. & O. R. 156. 

472. Add. CUaiion .•—20 L. G. R. 667, 

497a. Application under Administration of 

Justice Act, 1920 (o. 81), s. 8 — Discretion of 
Judge to order trial without. Jury.]— On 
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May 10, 1928, pltf. commenced proceedings 
claiming from defts. damages for personi^ 
injurlee caused by the alleg^ negligence of 
defts.' servants. Defts. filed a defense deny- 
ing negligence A afterwords gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ci, judge, without giving any reasons for his 
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dedaiim, ordM«d the trial of action with- 
out a jury, & pltJ, appealed against that 
order & alleged that the learned judge had 
not properly exercised bis discretion t — 
Held : the above sect, did not give the county 
ct» judge an absolute power to order the 
trial of an action without a jury ; the sect, 
gave hini a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materieds on which the learned judge 
could exercise his discretion judicially ; it 
would not be^ a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
*the other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a jury, but there must be some grounds 
for so exercising his discretion. — Winn v. 
London County Council (1923), 130 L. T. 
360 ; 88 J. P. 31 ; 40 T. L. R. 106 ; 68 
Sol. Jo. 602, D. C. 

497b, Onus on party objecting to Jury.] 

— On an application in the county ct. for an 
order that an action be tried with a jury the 


county ct. judge is bound in law to make 
the oraer aeiced for, unless the party doFiiring 
bo dispense with a jury under the above 
sect, eid^blishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury. — Calcbapt v. London 
General Omnibus Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 1092 ; 129 L. T. 794 ; 89 
T. L. R. 466 ; 07 Sol. Jo. 641, D. 0. 

Annotation : — Co&sd. Winu v. L. C. C. (1923). 130 L. T. 360. 

499a. Action In which fraud alleged — Whether 

mere allegation sufflolent.] — ^To come within 
the proviso to Administration of Justice Act, 
192() (c. 81 ), s. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
A it is not sufficient for pltf. merely to allege 
that deft, acted fraudulently. — Everett v. 
Islington Qu ardtanb, [1923] 1 K. B. 44 ; 
92 L. J. K. B. 250 ; 128 L. T. 447 ; 87 
J. P. 61, D. C. 


Part VI. — Trial, Judgment and Execution. 


5d4a. Damages claimed.] — In an action 

for damages & an injunction in respect of 
alleged trespass, neither the prcccipe nor the 
particulars of claim stated the amount of the 
damages claimed. The particulars of claim 
stated that neither the value nor tlie reserved 
rent of the dominant tenement exceeded 
£100 per annum, but did not ste Ui the value 
or reserved rent of the servient to^.?rncnt. 
The judge allowed two amendments of the 
particulars of the claim, the first, a stat<jm<v.t 
that the damages claimed were £25 ; A tiie 
’second, an allegation that neither the value 
nor the reserved rent of the servient tenement 
exceeded the value of £100 by the year : — 
Held : the county ct. judge had power under 
the above sect, to make the second amend- 
ment, & the first amendment also. — U i>ton v . 
Farmer (1930), 142 L. T. 620; suh now. 
Parmer v. Uin’ON, 16 T. L. R. 252 ; 91 
J. P. Jo. 136. 

634b. Rent of servient tenement.] 

Upton v. Farmer, No. 534a, ante, 

585a. Action for ejectment — Action for recovery 
of possession appropriate.] — Where an action 
for ejectment is brought in the county ct. 
under County Courts Act, 1888 (c. 43), s. 69, 

& the proper course would have b^n to 
claim recovery of poasession under sect. 138, 
the judge has power & ought, under sect. 87, 
to allow the amendments necessary t-o 
enable him to deal with the real rights of The 
parties. — Davy v, Magnus (1931), 47 T. L. R. 
609 ; 76 Sol. Jo. 600, D. C. 

554. Add. Annotation : — Consd. Hoystead v. Taxa- 
tion Conor., [1926] A. C. 156. 

563. Add. Annoiaiiona : — Consd. Jaeger Co. v. 
Jaeger (1929), 46 R. P. C. 336. Refd.* 
Mackenzie-Kennedy v. Air Council, [1927] 

2 K. B. 617. 

566. Add. Armotaiione : — Consd. Ord v Ord, 
[1923] 2 K. B. 432; The Koursk, [1924] 

P. 140 ; Debenhams v. Perkins (1926), 133 
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li. T. 262. Apid. Conquer v. Boot, [1928] 2 
K. B. 336. 

ISee, aUto, Estoppel, No. 447a, post. 

678. Add, Annotation : — Refd. Scammell v. 

Hurley, [1929] I K. B. 419. 

598. Add, Annolaiion : — As io (2) Refd. Campbell 
V. Poliak (1027), 43 T. L. K. 496. 

617. Add, Citation ;~-I6 B. W. C. C. 43. 

619. Add. Annotation R, v, Copesiake, 

Ex p. Wilkinson (1926), 90 J. P. 191. 

621. Add. Amiotatio 7 i :- -Tietd. R. v. NewT:)ori 
(Salop) J.J., Ex p. Wright, [1929] 2 K. B. 416. 

645a. Goods already In possession of sherllT.] 

— A. W., Ltd. v. Cooper & Haix, Lrn., 
No. 783a, post. 

648a. Sum deposited by claimant to goods less 

than value of goods — More than judgment 
debt & costs.] — Goods wliich had been taken 
ip execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
doposiUKl with Uie bailiff under 1888 Act, 
8. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money w/is paid into ct. by the bailiff, who 
remained in possession of the goods, & an 
int>erpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
a<toitted the title of claimant to the goods, 
A the bailiff withdrew from possession. 
Upon the taxation of tlie costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him : — Held : as the £20 
was deposited with & taken by the bailiff 
\uider sect. 166 of the Act, he mu^ be deemed 
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to have taken it upon the assumption that 
it represented the amount ot the value of 
the floods, & therefore he had no right to 
remain in possession or to possession fees 
after the date of the deposit. — Newsuai, 


Sons & Oo., Ltd. v, Jambs, [1909] 2 K. B. 
384 ; 78 L. J. K. B. 761 ; 100 L. T. 852 ; 
53 Sol. Jo. 621, D. C. 

652. Add. Annotation : — Refd. Sheffield Oorpn. v. 
Luxford, Same v, Morrell, [1929] 2 K. B. 180. 


Part VII. 

677. Add. Annotation : — Refd. Kussoff v. Lipovitch 
(1924), 69 Sol. .To. 276. 

684. After this case insert ** oZso, Nos. 666- 
573, ante.'* 

686. Add. Annotation : — Refd. Temperance Loan 
Fund V. Erwood (1927), 137 L. T. 449. 

690. After this case add “ Action by 

money-lender.] — Sec Money & Money-Lend- 
ing, No. 442a.” 

691. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. 0. 732. 

691a. Order for costs on lower scale.] —When 

the amount found due to pltf. is between 
£20 <fc £50 the scale of costs applicable is 
Beale B, &; a county ct. judge has no juris-, 
diction to make an order for costs on a lowey 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 

. — Hughes (W.) & Son v. Satchei.l (1925), 

134 L. t: 93. 1). C. 

691b. In remitted action.] — J enkins So Co. 

V. Simon, No. 410a, ante. 

693. Add. Annotation : — Refd. Campbell v. Polhik 
(1027), 43 T. I.. K. 495. 

695a. .]-ldtf.’s motor car, whilst being 

driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defis. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, gave 
judgment for dofts., but allowed no costs. 
On appeal on the question of costs : — Held: 
on the facts found at the trial there had been 
negligence on tlie part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on tlie 
part of defies., & tlie county ct. judge had no 
discretion to deprive the successful defts. of 
their costs. — Jackson v. Anglo-American 
Oil Co., (1923] 2 K. B. 601 ; 92 L. J. K. B. 
1000 ; 129 L. T. 792 ; 07 Sol. Jo. 040, I). C. 


Part VIII. 

761. Add. Annotation : — Refd. Hives v. Dawson 
(1927), 41 T. L. B. 37. 

763a. .] — Warwick v. Butler tS: 

Lauritzen, No. 750a, ante. 

776a. Debt or damage claimed not exceeding £20.] 
--irAn appeal to tlie High Ct.. against the 
decision of a county ct. judge grant ing a nt^w 
trial is an appeal “in an action ” within 
1888 Act, s. 120, & wliero the debt or damage 
claimed did not exceed £20 the High CU. has 
no jurisdiction to hear tlie appeal unless 
applt. has obtained leave of the county ct. 
judge to api>eal. — Ward v. Snktman (1925), 
183 L. T. 660 ; 41 T. L. R. 698, D. C. 

..Innofalton.*— RcM. HIvcn v. Dawson <19»7), 44 T. L. II. ,"*7. 


— Costs. 

695b. Order for costs on lower scale.] — On a 

claim by an unsuccessful deft, against an 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to iiay costs to the 
third paHies on Beale B, applicable to cases 
where the amount does not exceed £.50, the 
sc.ale whei*e that amount exceeds £50 being 
Beale O. It was not suggested th.at .my facts 
existed to justify a special direction os to 
costs under 1888 Act, s. 113 : — Held: there 
was no jurisdiction to make the order. — 
Bevington V. Peuks Sc Bell Assurance 
Society, [1025] 2 K. B. 229 ; 94 L. J. K. B. 
829; 133L. T. 511,D. 0. 

AnnotaUon Avild. Uiiifhos v. Satcliell il92r*), IIM L. T. 9.3, 

750. Add. Annotation : — N.F. Warwick v, Butler 
Sc Lauritzen, [1925] 2 K. B. 204. 

750a. .] — Whore under the above mle the 

registrar, on the application of a deft, who 
alleges that he mrither resides nor carries 
on business within twenty miles from the 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money .as security for the costs 
of deft., the county ct. judge under r. 11, 
sub-r. 8, lias power to vary or rescind the 
order so made. — Warwick v. Butler So 
Lauritzen [1025] 2 K. B. 294 : 94 L. J. 

K. B. 057 ; 133 L. T. 240, D. C. 

750b. “ Court In which plaint is entered ” — Court 
to which remitted action sent.] -- Where au 
action of ioii counnoiiced in tb(} High Ct. 
has been remitted to a county ct. in default 
of security for costs, tliat count y ct. b(icome.s 
” tlio ct. in which the plaint was entered,” 
& the judge may order pltf. to give security 
for costs under Ord. Xll., r. 9, of the county 
ct. rules oil the a])pliealiou of a d(dt. who 
neither resides nor carries on busuie.ss within 
tweiitv miles of the. ct. — BruDiiE v. PlaylEv 
fl930j 1 K. B. 303 ; 90 L. .1. K. B. 04 ; 142 

L. T. 02 ; 40 T. i.. B. 27 ; 73 Sol. Jo. 790, 1). C. 


—Appeals. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge Is refusal to rtiview a taxation of costs, 
where the amount claimed is Icm than £20. — 
Hives v. Dawson (1927), 138 L. T. 238; 44 
T.L. H. 37, D.C. 

7S3n. Order for payment of possession fees of high 
balllfr— Under Ord. 27, r. 1 (2).]— (1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
agaiast tlie execution crcditoi*8, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 
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On May 15, 1024, the high bahifl ot a 
county ct. under a warrant of execution 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier^ date, hut not to the knowledge of 
the high bailiff, as the county ct. judge 
found, ^e high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at anytime to re-enter & undertook 
not to remove any of the goods. On June 12, 
1924, the higJi bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for pajunent by the judgment 
creditors of his fees for keeping possession 
from May 15 to Juno 12. The county ct. 
judge found that the high bailiff did not 
withdraw from posseB.sion, but was in actual 
possession not in mere walking posses- 
sion of the j roods, & made an order for pay- 
ment of the fees claimed : — Held : (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the hlgli bailiff from 
taking &; keeping such possession as would 
entitle him to claim fees ; (3) there was 

evidence to support the finding of the county 
ct, judge that the high bailiff did not with- 
draw from possession, but kept actual as 
distinct from walking possession ; & there- 
fore the order of the county ct. was right. 
— A, W., T/td. V. Cooper & T/td., 

[1925] 2 K. B. 810; 94 L. J. K. B. 831 ; 
133 L. T. 508. 

787a. Preliminary question of law Whether 

“judgment” within 1888 Act, s. 120.]- 

Daws v. Nei’tlesiiip, Ltu. (1929), 108 j 
1.. T. Jo. 518. I 

789. Add. A 7 inoi(Uion.s : — Consd. Ward v, Sneiinan I 
(1925), 133 L. T. 500. Refd. Idoyd v. Cook, I 


Goudge V, Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

797a. Exception from rule—Appeal under Rent 
Restriction Acts.] — Lefevrev. Hirst (1931), 
100 L. J. K. B. 733, D. O. 

809. Add» Annotation : — Refd. Cohen v, Roche 
(1920), 96 L. J. K. B. 945. 

818. Add. Annotation: — As to (1) Held. Phillips 

V. Britannia Hygienic I^aundry Co., [1923] 
1 K. B. 639. 

832. Add. Annotations :--A8 to (1) Dlstd. Martin 
v. Stanborough (1024), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 76. 

851. After this case add the following cross- 
reference -Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.] — See AaRicui/ruRE, No. 2004. 

852. Add. Annotation : — Consd. lioyton U, 0. v. 
Wilkinson, [1927] 1 K. B. 853. 

900. Add. Citation 20 L. G. R. 063. 

903. Annotations: — For the existing annotations 
substitute as follows : — 

Overd. Alnahamfl v. Dlminock, (10ir>] 1 

K . IJ. (102 . Cook V. Oonlon wtiH wrorifsrly dtHUded uc V, 

L. J.). Reid. Tl»o Groat NortJiern H.H. FIhIiIiih: 

Co. V. S.S. CrcHcont (1893), 02 L. J. 1>. 03. 

913. Add. Annotation : - 'Retd. Simmons v. Cro.ssley, 
[1022] 2 K. B. 06. 

928a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.! — Praoticjc Note, [1920] 

W. N. 308, D. 0. 

938. Add. Annotation : — Dlstd. RackJiara i\ 
Tabrum (1923), 129 D. T. 24. 

945. Add. Annotation Refd. ITnited States Ship- 
ping Board i\ Stride, [020! A. C. 545. 

962a. Appeal under Poor Persons Rules.] — 

The ct. may award costs against aTjpll.. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous A v«‘xatious iV 
is an abuse of the prorcss of thr? « t. — D hum- 
MOND r. IIEIIVEY (1927), 138 L. T. 200 ; 41 
T. L. R. 14, D. C. 


Part IX. -Certiorari, Prohibition and Mandamus. 


979. Add. Annotation K. v. Central 

Criminal Court JJ., Ex p. 1 j. C. C., [1925] 2 
K. B. 43. 

980a. Not action voluntarily brought In county 

court not having jurisdiction.] — (I)" A 
pltf. who voluntiirily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. - 
(2) If such a pltf. succeeds in obtaining 
an cx parte order for certiorari deft, need not 
tmier an appeiirance in tlie High Ct. Pltf. 
is not entitled to judgment in default of ; 
appe^ance, dt such a judgment, if obtained ! 
by him, >vill be set aside for irregularity. — 
Giusti Patents & Enqineeuino Works, 
Ltd. V. Maoos, [192.3] 1 Ch. 515 ; 92 L. J. 
Ch. 345 ; 40 R. P. C. 199 ; sub nom. Oui.sri 
Patents & Engineering Works, Tyro. v. 
Magos, 129 L. T. 438. 

1008a. On obligation of defendant to appear— 


Judgment In default of appearance Validity.] 

— Giuhti Patents & Engineering Works, 
Ltd. i’. Magg.s, No. f)80a, ante. 

1016. Adfl. Annolal ions : -Con^d. Rc Htanton, 
[1928] 1 K. B. 404. Refd. R. v. Central 
Criminal Court J.I., Ex p. L. C. C., (I925J 2 
K. B. 43. 

1038. Add. Annotations : — Consd. 8t. Magnus, etc. 
Parochial Church Council v. London Dioeeso 
Chancellor, 11923] P. 38. Refd. Hunter r. 
Staclti.schc Jlochseelischerei G erneinniitzige 
Uesollschaft (1925), 133 L. T. 488; Mansfleld 
w. Robinson [1928] 2 K. B. 363. 

1064. Add. Annotation : — Apld. Pringle v. Halas, 
[192.5) 1 K. B. 673. 

1076. Acbl. Annotation : — Expid. & Apld. Simbro 
Trading (3o. v. Posogiaph Parent Corpn., 
[1029] 2 K. B. 200. 

1093. Add. Annotation: — Refd. R. v. Minister of 
Health, Ex y. Yaffe, [1930] 2 K. B. 98. 

18* 
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Part XI. — Rules and Fees. 

1188. Add, Annotation : — ^Refd. R. v. Minister of Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


Part XII. — Statutes Conferring Special Jurisdiction. 

1146. In the cross-reference following this case 

for “ See, generally^ Industrial, Pbovideint Landlord & Tenant Act, 1927 (c. 36 ).] — See 
& Similar Societies ** read “ See, generally, Landlord & Tenant, Vol. XXXI. 

Insurance.** 
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CRIMINAL LAW AND PROCEDURE. 

Noth — ^Alter June 1, 1026, see Criminal Justice Act, 1026 (o. 80). 


Part I. — Principles of Criminal Liability, 


3. Add, Annotations : — Consd. Sorrell v. Smith, 
[1026] A. C. 700. Retd. British Oxygen Co. 
,v. Liquid Air, [1925] Ch. 383. 

5a. Prevention of Crimes Act, 1871 (c. 112), 

8. 20.] — ^Attempted bui'glary is not a “ crime ” 
within Prevention of Crimes Act, 1871 
(c. 112), s. 20.— R. V, Bates (1930), 22 Cr. 
App. Rep. 49, C. C. A. 

21. Add, Annotation: — Refd. R, v, Cory, [1927] 
1 K. B. 810. 

22. Add. Annotation : — Refd. .Tarvis v, Surrey 
County Council, [1926] 1 K. B. 664. 

23. Add. Annotation : — Refd. Jarvis v. Surrey 
County Couiicil, [1926] 1 K. B. 664. 

38. Add. Annoiaiion : — Refd. R. v, Denyer, 
[1926] 2 K. B. 258. 

40. Add, Annotation : — Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 

40a. Right of defendant to give evidence — As to his 
state of mind.] — (1) Evidence that deft, is 
an accessory aJfter the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 


(2) On the question of rmns rea^ deft, is 
entitled to give evidence of the state of his 
mind at the relevant time. — R. v. Fitz- 
patrick (1920), 19 Cr. App. Rep. 91, C, C. A. 

45. Adtl. AnnoUdion : — FoUd. Bridges v, Gridin, 
[1925] 2 K. B. 233. 

56. Add, Annotation : — Refd. Anderson v, Daniel 
(1923), 130 L. T 41S 

72. Add. Annotation -Dlstd. Faroy v, Welch, 
[1920] 1 K. B. 388. 

72a. .] — Held: above sect, applies the 

general law of larceny to pigeons so far as it 
does not apply to thorn already : Sc con- 
sequently, a taker who honestly believed the 
pigeon taken to be his own was not within 
the sect. — FAitEY V, Welch, [1029] 1 K. B. 
388 ; 98 L. J. K. B. 318 ; 140 L. T. 600 ; 
93 J. P. 70 ; 45 T. L. R. 277 ; 27 L. G. 11, 
163; 28 (Jox, O. 004, D. C. 

72b. Refusal to maintain wife & family.] -It is no 
defence to a charge of “ wilfully refusing &. 
neglecting to maintain ’’ a wife Sc family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 


PART 1. SECT. 1. 

sa. Misde7Heanour.] — Semble : at 

oomiuon law disobedienco to a statute 
is a misdemeanour. — O’D ea v. Mii>* 
WIVES IlKUJSTRATlON BOARD (1U3-I), 
26 W. A. L. H. 12U,— AUS. 

24 1. Statutory offences — “ Offence ” — 
Prevention of Crimes Act, 1871 (e. 112), 
8 , 7.1 — Stratiiehn V . Papdkn, (H)2Uj 
8. C. (J.) b.~8COT. 

24 11. .] — The word 

** offence ’* in Indian Penal Code, s. HU. 
Is confined to offences under the Code 
& does not include within its meaning 
offences under Indian Railways Act. — 
Re Vasudeva Mudali (1029), I. L. U. 
52 Mad. 882.— IND. 

24 iii. ** Crime *’ — J^evention of 

CHmes Act, 1871 (c. 112), ss. 7. 20.1~ 
To be relevant a charge of a con- 
travention of sect. 7 must libel upon 
its face a conviction on indictment of 
an offence, & a previous conviction of 
an offence, both of which offences must 
be “ Climes ” as defined In sect. 20.— 
Murray v. Macmillan, [1927 J S. C. (J.) 
14.— SCOT. 


PART 1. SECT. 2, SUB-SECT. 1. 

29 U. Criminal Code, s. 247J— 

R. V. Hurt (1923), 48 Oan. Orlm. Oas. 
82 ; 56 O. L. R. 48.— CAN. 

89 Ilf. .P— R. 9. Oanauian 

Alus-Ohambers, Ltd. (1923), 48 

Oan. Orim. Gaa, 63 ; 64 O. L. R. 38.— 
CAN. 

80 11. .] — ^A fish merchant was 

convicted on a charge of clandestinely 
taking possession of Ash boxes, the 
property of various fish merchants, 
well knowing that be had not, would 
not have, received permission from the 
owners to his doing so, & with using 
the boxes br filling them with fish & 
dispatching them to the fish maiimt at 
Glasgow : — Held : as there was nothing 
olaDoeetine In the conduct of accused. 


he was lift kiillty of the offence charged. 
— MURKAi' «? Robertson, (19271 
8. O. (J.) 1. SOOT. 

PART I. SECT 2, SUB-SECT. 2.— A. 

38 II. .1 — R. V. Crawford 

(N. B.), [19271 2 D. h, R. 665 ; 47 
^n. Grim. Cos. 134.— CAN, 

o I. The general rulo 

that when on a trial for Jiiiiidor the 
Crown Hiujooeds In establishing such a 
prirnd facie coec as, in ihii abHcnce of 
any oxplatiafiou, will lustify the Jury 
in finding the aocusod guilty of inurd<;r, 
the burden then devolves upon him of 
iiiuking out such circumstances of 
alleviation, excuse or justlflcatlon as 
will afford u f(»uuclation for his defence, 
does not apfily to the case whei-o such 
circumstances arise out of the evidence 
against him. Therefon;, w'here various 
circimrstances were brought out in tlu; 
course of the Crown’s own case which 
bore materially on the riuesUon of the 
accused’s intent, & the issue wilh ralseci 
thereon whether the Crown had ad- 
du<xHl sufficient proof to discharge Its 
own buwlen of establishing the olTeucjtj 
of murder : — Held : the judge in 
oharging the jury should have given 
them to understand, without Imposing 
any onus on the accused, that if, in 
vlow of such circumstanceH, they onter- 
talned any reasonable doubt as to the 

S risoner having a murderous Intent, 
loy could not properly find him 
of murder. — II. v. PRiMAif, [19 
W. W. R. 75, '> ; 3 D. L. R. 34f 
Can. C. C. 203 ; 24 8. L. R. ^ 

CAN. 

p i, ; Agaialina police.] — On a 

charge of burglary the accused stated 
he was Instructed by a police officer to 
take part in a burglary in order to 
asrist the police in bringing a criminal 
to justice. He informed the police 
before the burglary as to where Sc when 
it was to take place, accompanied the 

1 


I real burglar in his l>reakJng into a 
I houKO ifi. taking gtxnis, llicn instnict<id 
tile pollrje whnrt’s tlie goods were to lie, 
foTiJid &; gave itiformaf Ion h>aiUrig to 
the aiTOHl. of the criminal, ’rhen^ was 
conilict between tlie evJdeneo of 
accuse(J tfiat of the police ofllotn* who 
instrocted him. The niagJstruto con- 
vlf!(,»tl the ucciiHed. stafing ho was 
relieved from wejgldng the evidence of 
the police oflhjor Ar. the of, tier witnesHtjs, 
as the evidence showefl Unit juMmsed 
helped to cmnmlt the eriiiif» J/cht ; 
nwerslng the deelslon of the inagls- 
trat(j, if ncc-iiHed’s evidence Is l>eJleved, 
what lu! did was not with U»e liilenllon 
of commit fhig felony, but with the 
Intention of helping the jmllce, — R. v. 
(HLMORK. (1930), 43 B. C. R. 67. 
CAN. 

PART I. SECT. 2, SUB-SECT. 2.— B. 

69 i, NotificMtion of contagious disrase 
—Public Health Ad, It S. O., 1914 
(c. 218), s. 66 (D.l— Where deft., a 
qualified medical practllionrr. honestly 
believed that a dlwoso was not com- 
municable : — Held : thenj was no 
mens rea.Sc he could not be giiJity of a 
criminiU olTeiice. — H. v. Qoiidon, 
[19241 2 D. L. R. 368 ; 42 On. Crirn. 
Gas. 26 ; 64 O. L. R. 35.6.— CAN. 

o (p. 38) i. .J -A/ens rm is an 

essential Ingredient of the offence of 
possessing apparatus sullable for the 
manufacture of spirits contrary to 
Inland flevcnuo Act. «. 180 (e). This 
does not mean that gtiilly motive or 
intention must be shown. Mens rea 
can bo shown by the prosnmptlons of 
fact which may bo mised agninst 
aooiised by the? nature of tlio appunitiis 
found in his posstission & the circum- 
stances surrounding that possf^wdon. — 
R, (Jackson) t?. UirroriiNBON, [1925] 

3 W. W. K. 744.— CAN. 

sb. Keeping beer freer legal strength ~~ 
OrUario 'Temperance Act, 1916 (c, 60), 
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bond fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Mens tea is immaterial. 
— Biogs V, Bubeidoe (1924), 89 J. P. 76 ; 
22 L. G. R. 655, D. C. 

122. Add, Annotation : — Refd, Allen v. Wiiitchead, 
[1930] 1 K. B. 211. 


183. Add, Annotation : — Apld. Allen v, White- 
head (1929), 46 T. L. K. 656. 

184. Add, Annotation : — Refd. Allen v, WhiteheaH 
(1929), 46 T. L. B. 655. 

147. Add, Annotation: — As to (1) Refd. Alien v, 
Whitehead (1929), 46 T. L. R. 655. 

150. Add, Annotation : — Refd. Allen v, Whitehead 
(1929), 45 T. L. R. 655. 

167. Add, Annotation: — Refd. R. v, Donyer, 
11920] 2 K. B. 258. 

177. Add. Annotation: — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

178. Add, Annotation Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791 

212. Add. Annotations : — As to (3) Consd. R. v. 


Bailey, [1924] 2 K. B. 800. Refd. R. v. 
Southern (1929), 142 L. T. 383. 

229. Add. Annoiatio7i8 : — As to (1) Refd. R. v, 
Kenneally (1930), 22 Or. App. Rep. 62. 
Generally, Refd. Dixon v. Sutton Heath & 
Lea Green Colliery, Ltd. (No. 2) (1930), 23 
B. W. C. C. 136. 

230a. .] — The Ct. of Criminal Appeal has 

no power to alter the rules in McNaghten's 
Case, No. 229, ante . — R. v. Flavell (1926), 
19 Cr. App. Rep. 141, C. C. A. 

244a. 5.P.— R. V, Kopsch (1925), 19 Cr. App. 
Rep. 50, C. C. A. 

302. Add, Annotation : — As to (1) Consd. R. v. 
Bateman (1925), 94 L. J. K. B. 791. 

306. Add, Annotations : — Consd. R. v, Betts & 
Ridley (1930), 144 L. T. 526. Refd. R. v. 
Canharn (1925 )> 18 Cr. App. Rep. 163. 

417. Add, Annotations : — Consd. A.-G. for Straits 
Settlmt. V. Pang Ah Yew, [1925] A. C. 655. 
Refd. Badman v. R., [1924] 1 K. B. 64. 

466. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


H. 40.]— JJcM : mens rea iiccossary 
oloiuout. — It. u. Hvdk, 2 I). L. It. 

Uf»8 : 44 Cun. Criin. Ciw. 1. — CAN. 

J — Held: tmms rea not 

noctJHsary olcinent.. — It. r. IRttikk, 
|IU2:»1 :j D. L. it. «25 : 44 Can. Oi*iui. 
CoH. 234.— CAN. 

it. Using bottle for li/juor incomntly 
lahelled,] — Held: mens rea asaential 
insrrcditiiii. — It. t>. Savich (Out.) (1927), 
47 Can. Grim. Caa. 262. — CAN. 

•j. Hranding animat unthoul auUiority 
of <mmer — Brand Act, li. S. S., 1920 
in. 123), 8. 17(/>).l— Z/rW ; mens rea 
oKHonUaJliiffrcdkiiit. — C i.aiik v. Lawson 
(S oak.), 11920] I VV. W. U. 173; 16 
Can. Crlin. Cas. 118. — CAN. 

PART I. SECT. 3. SUD-SECT. 3 —A, 

fi. IJriHnu motor — Breach of 

2 irormons of Motor Vehicle A(i .\ — IL 
V. Dovi.ii (Ont.), 11928] .00 Can. Crlin. 
Com. 233.— CAN. 

PART I. SECT. 3, SUB-SECT. 3. - B 
o. Delate tho word ** not.*’ 

PART I. SECT. 6, SUB-SECT. 1.— 
B. (b). 

201 li. Proof that accused under 

fourteen — Onus of proof lies on accused.] 

It. 1>. SCIINEIIIKH (.Siisk.), I1927J 1 

D. L. 11. 999 ; n927] 1 W. W. U. 300 ; 
47 Can. Crlm. Oih. 01. —CAN. 

PART I. SECT. 6, SUB-SECT. 2.— 
B. (b). 

229 xiii. .] — A man may 

apprtHsiato tho nature & quality of his 
tltMMJ as an illoKul aot, & may yet bo 
Insane in respect that ho fails to 
rt»oom)l8t> that the not is morally wrong ; 
& it is BulflcJent to Justify a finding that 
accused is incapable of instruoting bis 
defence that, although sane in ordinary 
matters, he is Insane in regard to the 
particular 8ubject*mattcr of the ohaigrc 
which is made against him. — H.M. 
Advocatk V . Sharp, 11927J S. C. (J.) 
00.— SCOT. 

229 xiv. .]— Tola Ram v. 

R. (1927), 1. L. R. 8 Lab. 684.— IND. 

• I. .] — A man may 

bo snlTcriiig from some form of Insanity, 
in the Bonsc in which tho word would 
be used by an alienist, but may not be 
suffering from uusoundness of ndnd, os 
defined in Indian Penal Code, e. 84. 
Tho law rcoofndses nothing but 
incapacity to realise the nature of the 
act, & proBumoB that where a man’s 


mind or his faculties of ratiocination 
arc suHiciently clear to appnrbcnd 
what he is doing, ho must a'ways be 
pi*csumcd to intend tho ' onscQuences 
of tho o/'tion he tokos. — Mam Kam 
V. II. (1920), 1 . L. It. 8 Lab. J 14.— IND. 

PART 1. SECT. 6. SUB-SECT. 2- 
B. (o). 

246 iii. .1— I'he driver of a 

motor oar was charged with causing 
tho death of a raideslrlan by his r<»ck- 
IcHS driving. Ho stated Ihiit he wus 
not guilty “ in respect that by the 
incidence of temporary mentui tlis- 
HO(!iuUon due to toxic exbHUslivi* 
fatitors be wow unavvaii.* of the pi'esencc 
of deceased on the highway & of his 
injuries & death, & was incupable of 
apprc'ciating his immediately iii-evious 
subsequent actions.” 11 was not 
disputed that the pedestriairs death 
had been caused by the* excessivi' 
Sliced & dangerous rnuno’uvring of tlie 
car; — Held: If accused was otherwise 
in n condition which justified hl.s 
driving a ear, & if, through no fault of 
his own for some cause out with bis 
control & which he was not bound to 
foresci*, bo became either gradually or 
suddenly not master of his action, 
through some inental defect, & was in 
that state at the time of the accident, 
the Jury were oulitletl to ndurn a 
venlict of not guilty. — ILM. Aiivocatk 
r. lliTCHlK, (1920] S. C. (J.) 4 : 1 . — 
SCOT. 

PART I. SECT. 5, SUB-SECT. 2.— E. 

279 i. Nejcd not be scientific evidence,] 
— U. r. McCoskkt, 119271 2 D. L. li. 
539; 47 Can. Grim. Cas. 122; 00 

0. L, U. 44.— CAN. 

PART 1. SECT. 6. SUB-SECT. 3.— A. 

h i. .] — Waryam Si.voH r. 

li. (1920), 1. L. R. 7 Lah. 141.— IND. 

PART 1. SECT. 5, SUB-SECT. 3.— B. 

297 iv. .J — Evidenee of drunken- 

ness falling short of a proved incapacity 
in accused to ionu the intent noecsetary 
to oonstilute tho crime, & merely 
establishing that bis mind was affected 
by drink so that he more readily gave 
way to some violent passion, does not 
rebut tho presuniption that a man 
intends the natural oonsoqueuces of 
his acts. — S hrru & Gama v. li. (1923), 

1. L. R. 7 Lah. 60.— IND. 

303 vlii, .] — Tho accused 

appealed from his conviction for 
murder. It had been contended in his 

2 


defence that at tho time of his act his 
condition from drink was such that tho 
ae.t could not bo murder ; & ho alleged 
misdir(‘ction by the trial judge to the 
jmy on this qmjstlon, which involved 
the law as to W'hat state of incapacity 
resulting from drink will reduce a 
Clime from murder to manslaughter : — 
Held : in the clrcumstonces of the case, 
an eKKCnllal question for tho jury wus : 
given the lixistencc of some degree of 
capacity in the accused, & assuming 
the facts deposed to by Crown wit- 
nesses, if credited. In describing tho 
iiecTiHod’s act in striking tJio fatal blow 
iv’ Ills conduct & cxpi*eKsion8 iK'.foro & 
after that act, whiiluM* or not ho was 
HO afflicted by drink as to Imi incapable 
of having the intent to kill or of having 
the intent, in rt'ckles.s disregard of the 
consequences, to cause some bodily 
injury, “ known ” to hbn to bo ” likely 
to eauKO death.” I’liat question was 
one upon w hieli the jury must pa.s8 in 
order to enable them to detenniue the 
exist (‘lice or non-iixJstence of tho intent 
in fact. As the trial judge, while 
properly dln^cting the jury’s attention 
to the defence as put forward by 
accused’s counsel, that accused was in 
kueh a state that his mind was not 
functioning, that his “ mind wus gone,” 
that he was incapable of a degree of 
" thought ” euubling him to be aware 
of the natui'e of his physical acts, did 
not direct them to tho tjuestion above 
defined, there should be a new trial. — 
MacAskiij. r. 11., 11931] S. C. R. 330 ; 
3 D. L. K. 100; revsg., S. C. sut> nom. 
R. r. McAsKiLi., 119311 1 D. L. li. 979. 
—CAN. 

303 ix. H. c. Kovaoh, 

fl931] 1 D. L. R. 977.- CAN. 


PART I. SECT. 6, SUB-SECT. 2.— B. 

466 iv. .] — Where several 

persons join in beating another virith 
lathis, & inflict such ^rious injuries 
on him that he dies snorUy after the 
biuting, oil are guilty of the offence of 
murder ^vithout distinotion. — H. v, 
Umed (19231, I. L. R.‘45 All. 727.— 
IND. 

456 V. .] — The doing 10 

death of one person at the hands of 
several persons, In clrcumstanoea in 
which it could never be known by which 
hand life was actually extin^isbod, 
amounts to murder, & not merely 
attempted murder, on the port of 
each*! of the persons eonoemed. — 
Ghosh v. 11. (1924), 41 T. L. R. 27 ; 
L. H. 52 Ind. App. 40.— IND. 
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478. Add. Annotation Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 2(53. 

528. Add. Annotation : — Refd. R. v. Betts & 
Ridley (1930), 144 I.. T. 526. 

528a. Common design to commit robbery 

with violence.] — Where, in pursuance of a 
common design to commit robbery with 
violence, one prisoner strikes a blow which 
results m death, Sn another is present aiding 
& abetting the robbery, as a principal in the 
second degree, both are guilty of murder, 
although the latter may have consented to 
the use of only a Umited degree of violence 
& the former may have depaited from the 
agreed method of attack. — U. r. Betts 
Ridley (1930), 144 L. T. 620 ; 22 Cr. App. 
Rep. 148, G. O. A. 

611. Add. Annotation : — Apld. Oougli v. Rcoh 
(1929), 46 T. L. R. 103. 

612. Add. Annotation : — Dlstd. Gough v. Rees 
(1929), 46 T. L. R. 103. 

613. Add. Annotation : — Apld. Gough v. Rees 
(1929), 46 T. L. R. 103. 

613a. Overloading omnibus — Railway Passenger 
Duty Act, 1842 {c. 79), ss. 13, 15.]— The 
conductor o‘ an omnibus was convicted of 
permitting tiiC omnibus to bo overloaded con- 
trary to Railway Passenger Duty Act, 1842 
(c. 79), s. 13, which by sect. 15 imposed a 
penalty for this offence on the “ driver, 
conductor, or guard.” ITis employer was 
not present at the time : — Held : the eniployc^r 
was liable to bo proceeded against for ” aiding 
& abetting, counselling procuring ” the 
commission of the offence. — Gough v. Rees 
(1929), 142 L. T. 424 ; 91 J. P. 53 ; 28 L, G. R. 
32 ; 46 T. 1.. R. 103 ; 29 Cox, Cl (I 74, D. C. 

616. Add, Annotation : — Apld. AUca v. Whitehead 
(1929), 45 T. L. R. (555. 

616a. .] — Resp., the piHjpriebir . f a 

refreshment-house was charged with harb<»u:'* 
ing prostitutes contrary to Metropolitiin 
Police Act, 1839 (c. 47), s. 44. It was proved 
that, though resp. received the prolits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow pro.stitutes 
to assemble on the premistjs. Resp. only 
visited the premises once or twice a week, 
& there was no evidence that any offence had 
been committed in his pre8<jnce or with his 
knowledge : — Held : having delegated all 
his authority to the manager & become a 
mere absentee, he was responsible for the 
acts of the manager, & was liable to con- 
viction. — Aixen V. Whitehead, [1930] 1 


K. B. 211 ; 99 L. J, K. B. 146 ; 142 L. T. 
141; 94 J. P. 17; 45 T. D. R. 666; 27 

L. G. R. 652 ; 29 Cox, C. C. 8, D. C. 

708a. Not supported by evidence that de- 

fendant accessory after the fact.] — R. v. 
Fitzpatrick, No. 40a, ante. 

732a. .] — R. V. Fitzpatrick, No. 40a, ante. 

750. Arid. Annotation : — Apld. R, v. Woods (1930), 
143 L. T. 311. 

751. Add. A nnotation : — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

751a. .] — On a charge of attempting to obtain 

by false pretences, ” intent ” ^ ” attempt ” 
must be carefully distinguished. — R. v. 
Punch (15)27), 20 Or. App. Rep. 18.C. C. A. 

751b. - Two letters were written by the 

accused to a man wlio had advertised for a 
situation wore sent to him by post. The 
letters, which wove couched in obscene & 
lecherous terms, purported to bo written by 
a woman, & invited the recipient to come to 
the place where the accused lived, tSt to have 
immoral relafhais. The recipient, on reading 
them, believed they were written by a woman. 
He did not go to tlio place where the accused 
lived, tfc no meeting between them took 
place. The accused was charged witli 
attempting to i>r<»cure the commission of an 
act of gross indoeraicy hy the recipicait of 
th(i letbirs with himself. At the ti'ial the 
jury were asked b* say only (i) whether the 
accused was the writer of the letters, & 
(ii) if HO, whether tlie letters amounted t-o an 
attonpt to procure the commission of tlie 
offence charged. Tlie jury recciv(‘d no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere inlH*Titio)i, to commit an olTencci. 
The jury convicted the accusoil : — Held : 
the accustul’s acts wer(^ only rernottdy, & 
not immediately, conneebid with the com- 
mission of the offence, & the juiy should 
have been direeted that such acts did not. in 
law constitiit/O an atbanpt to procure the 
commission of the offtmee charged. TJio 
conviction must, accordingly be quaslied. — 
n. V. Woods (19.30), 143 L. T. 311; 46 

T. Ji. R. 401 ; 29 (>)x, C. C. 165 ; 22 Cr. App. 
Rojp. 4 1 , 0. C. A. 

751c. V. Freedman, No. 10779a, post. 

755. Add. Anyioiation : — Refd. R. v. Punch (1927), 
20 Cr. App. Rep. 18. 

756. Add. Annotations Apld. R.?>. Woods (1930), 
143 L. T, 311. Refd. R. r. Punch (1927), 20 
Cr. App. Rep. 18. 


PART I. SECT. 6, SUB-SECT. 3,— 
B. (a). 

n 4 . ,] — A pewon cannot be said 

to have aided & abetted another, where 
the latter had no consciousness of hJs 
act & exorcised no volition in the 
matter. — R. v. Rasooi., [1924] App. D. 
44.-8. AT. 


PART I. SECT. 6, SUB-SECT. 3.— 
B. (b). 

530 i. Mantiaughter — Death in a fight.] 
— B. V. SlLVERSTONE, [1931] 3 D. L. li. 
769. — CAN. 

•d. Assovif.l—M. assaulted S. with 
intent to rob him. D. was not present 
at the assault, but there was evidence 
that he had been seen ^^ibe 

evenlmr driving in his car with M.. Hiat 
M.. when pursued by 8., imm^iately 
after the assault, took refuge In D. s 
cm; In^whloh D. was then seated. & 


which was stationary by the roaUside, 
with its lights olT, in a dork spot cloBi» 
to when; the assault had licen <M»rn- 
niltt^d : — Held : the Jury was entitled 
to draw the Inference that the assault 
was cornmitfiOd in pursuance of a 
common purpowi agreed upon hy M. & 
1).- M. & D. R. V. Dunn (1930). 30 
S. R. N. S. W. 210 ; 47 N. S. W. W. N. 
79.— AUS. 

PART I. SECT. 6. SUB-SECT. 6.— 
B. (a). 

760 V. U. i’. Rump, [1929] 

2 D. L. R. 824 ; 1 W. W. K. 649 ; 51 
Can. Crlm, Ca». 230 ; 41 B. C. R. 36.— 

CAN. 

PART I. SECT. 6. SUB-SECT. 6.— C. 

T72 L LxabUUv for attempt — Larceng. J 
— R. r. 8HAim (19261 3 D. L. R. 603 ; 
(19261 2 W. W. R. 319 ; 46 Can. fMm. 
Cab. 209 ; 36 Man. L. R. 64.— CAN. 

3 


PART I. SECT. 6, SUB-SECT. 6.— D. 

•f. Charge of aneavU with intent to 
commit rape — Anumnta to charge of 
attempted rape.] — R. v. MacJ sr vitK 
(1925), 43 Con. Criin. Cuh. 366. — CAN. 


PART I. SECT. 6. SUB-SECT. 7.— A. 

h i. . 1 — Every person of 

tcgal responsihillty wbo knowingly & 
voiuntarUy co-operates with, or aids, 
or assists or advises or encourages 
another in the commission of a orinic 
is an accomplice, without regard to 
the degree of his guRt. — R. v. Gal- 
I.AOHKR, (19241 4 D. L. R. 1059; 3 
W. W. R. 357.— CAN. 


h U. — — .1 — An aooused may 

be convicted on a char^ of counselling 
an oiTenoe. although the person 
(g>unseiied did not actually commit the 
offence.— R. v. Yke Jam Hong (Bask.). 
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799. Add, Annotation : — Dlstd. R. v. Woods (1930), 
143 L. T. 311. 

812. Add, Annotations : — Consd. Sorrell v. Smith, 
[1025] A. O. 700. Refd. British Oxygen Co. 
V, Liquid Air, [1925] Ch. 383. 

814. Add, Annotations : — As to (1) Refd. Hardie & 
Lane v, Chilton, [1928] 2 K. B. 300. As to 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
Generally t Refd. G. W. K. v. Dunlop Rubber 
Co. (1926), 42 T. L. B. 376. 

861. Add. Annotation :-^eneraUy 9 Refd. R. v, 
Berg, Britt, Carr^ & Lummies (1927), 20 
Cr. App. Rep. 38. 

862a. Conspiracy to procure admission to Inn of 
Court — Forged certificates.] — The Benchers 


of the Inns of Ct. owe a duty to the public in 
respect of admission to the Bar : therefore a 
fraud committed u^n them to procure such 
admission is a mischief against public policy 
none the less because its intent is not to pro- 
cure money for the offender. — R. v. Bassey 
(1931), 47 T. L. R. 222 ; 75 Sol. Jo. 121 ; 22 
Cr. App. Rep. 160, C. C. A. 

902. Add. Annotation ; — ^Refd. B. c. Gordon (1925), 
133 L. T. 734. 

980. Add. Annotation ; — ^Retd. R. v. Luberg (1926), 
135 L. T. 414. 

988a. Though no direct communication 

between eonspirators.l — R. v, Mbtrick, R. 
V. Ribufei (1929), 45 T. L. R. 421 ; 21 Cr. 
App. Rep. 94, 0. O. A. 


Part II. — Original Criminal Jurisdiction. 


960a. .]~-Grey*0 (Lord) Case (1641), 1 

State, Tr. 439. 

961a. Right of Scotch peer.] — San char’s (Lord) 
Case (1612), 9 Co. Rep. 117a ; 77 E. R. 902 ; 
sub nom, Sanquire’8 (Lord) Case, 2 State 
Tr. 743. 

Annotations : — Consd. R. t). Graham (1791), 2 Leach, 647. 
Refd. Clarendon *B Case (1667), 6 State, Tr. 291. 

967a. Not by articles exhibited by peer In 

House of Lords.] — Clarendon’s (Earl) 

Cask (1667), 6 State, Ti. 291. 

975a. ,] — Somerset’s (Duke) Case (1561), 

1 State, Tr. 615. 

989. For “ R. v, Elliot ” read “ R. v. Elliot, 
Hollis & Valentine.” 

Add. Annotations: — Refd. R. v, Paty (1704), 

2 Ld. Raym. 1106; Burdett v. Abbot (1811), 
14 East, 1. 

991. Add. Annotation : — Consd. R. v, Cory, [1927] 
1 K. B. 810. 

992. Add. Annotation : — Refd. Ivey ton U. O. v. 
WUkinson, [1027] 1 K. B. 863. 


1005. Add. Annotation : — Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 486. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.] — 

An order made by the Central Criminal Ct. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
^ an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’8 officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36). — B, v. Central Criminal 
Court JJ., Ex p, London County Counch., 
[1926] 2 K. B. 43 ; 94 L. J. K. B. 479 ; 132 
L. T. 666 ; 89 J. P. 66; 41 T. L. B. 
269 ; 69 Sol. Jo. 381 ; 27 Cox, C. 0. 784, 
D. C. 

1022a. •]— R. V, Devon JJ., Ex p. Public 

Prosecutions Director, No. 1138, post. 

1080. Add. Annotation: — ^Dlstd. R. v, Teesdale 
(1927), 138 L. T. 160. 


119291 1 D. L. U. 179 ; fiO Con, Crim. 
Ca«. 372 ; (1928] S W. W. R. 490.— 
CAN. 


894 iii. .] — R. V. Poktek & 

Marks (B. C.), (1928] 4 D. L. R. 826 ; 
50 Can. Crlm. Gas. 399.— CAN. 


PART I. SECT. 6, SUB-SECT. 8.— A, 

• 1. .1 — CoiiHpiracy oannot ozkt 

unlcHS two or inoi’o peixoiiH arc purtieB 
to an a^frcuinout to do an illegal act, 
or to do a Uifiral act ilk'Kally, both know- 
ing, or being dtjeined to know, that tho 
carrying out of tlio purpose involves 
the commission of an iiidic.tablu olIcucHi. 
—11. V. 8K0A1.. [19251 i D. L. R. 762 ; 
g. U. 39 K. B. 436,— CAN. 

■ H. What amounts to — Conspiring 
tcith another ignorant of intended fraud, ] 
— U. V. Seguirk (Ont.) (1928), 49 (Dan. 
Crim. Oas. 26(5.— CAN. 


PART I. SECT. 6. SUB-SECT. 8.— C. 

831 i. One alone cannot conspire ,] — 
There can be no oouupiraoy unless two 
or more minds are oa idem as to t^lr 
ubjoct..— Uarris V. R. (1987), 48 
N. L. R 330,— S. AF. 

838 i. IJusbatul <!> toife .] — Hustiand 
& wife oannot conspire together so as 
bt' guilty of the crime of conspiracy. 
— K. V, McKECHIK, [19261 N. Z. L. R. 
1. — N.Z. 


PART I. SECT. 6, SUB-SECT. 8.— N. 

894 U. .)— R. V, Book- 

UALTUR & Lanik, [1924 J 3 D. L. R. 
122 ; 42 Can. Oriin. Oas. 186.— CAN. 


PART 1. SECT. 6, SUB-SECT. 8.— O (a). 

921 I, Conspiracy may be inferred 
from facts provecl,}— R. v. Siminoto.n 
(B. C.) (1926). 46 Can. Crim. Cas. 240.— 

CAN. 

921 li. P, R. c. Thornton (B.C.) 
(1926), 46 Can. Crim. Cas. 249.— CAN. 

g i. .] — If an inlonnation 

oharges a conspiracy between A., B., 
O. & D.. together & with B. & F. & 
others. « a oonvlotlon finds A. goll^ 
of a conspiracy with B. 8c with E. 8c F, 
8c others, the conspiracy on which A. 
is oonvioted is not a dlileient con- 
spiracy from the one on which he was 
charge. — R. v, Marino 4c Orisofi, 
[1927] 2 W. W. R. 468 ; 47 Can. Otim. 
Cas. 348 : 38 B. C. R. 468.— OAN. 

PART 1. SECT. 6, SUB-SECT. 8.— 
O. (0). 

986 X. — — The rule of 

evldenoe that, on charges of conspiracy, 
the acts Sc detdarations of eacn con- 
spirator in furtheranoe of the oommem 
obiect are admissible against the rest, 
is applioable on a ohane of bribery, 
sinoe the q^e of bribery involves 
ooimpt oondnot of, 8c the acting in 
oonoert by, 8c the existenoe of a common 
purpoee between, the jMnonsooncemed. 


it is immaterial whether the existenoe 
of the common purpose or the par- 
ticipation therein of those alleged to 
have participated in the crime be proved 
fii'st, though either element is nugatory 
without the other. — U. v. Levy, [1929] 
App. D. 312.— S. AF. 


PART II. SECT 1, SUB-SECT. 5. 

sa. Election for speedy trial,] — R. e. 
CuMjaiNH (N. S.) (1928), 50 Can. Crim. 
Cos. 375.— CAN. 

•b. .] — When a prisoner has 

elected a speedy trial, bis consent to 
be 80 tri^, on additional charges 
which it is sought to prefer against 
him, is required only when they are 
not founded on the facts or evidence 
di^losed in the depo^tions. — R. v. 
Duff (Sask.), [1929] 1 D. L. R. 152 ; 
50 Can. Crim. Cas. 246; [1928] 3 

W. W. R. 560.— CAN. 

^ Yke Jam Hono 
(Saak.), [1929] 1 D. L. R. 179; 60 
Can. Crim. Gas. 372 ; [1928] 3 W. W. R. 
490.— CAN. 

sd. .1— R. r. Spbidel (Alta.), 

(1929), 52 Can. CWm. Cas, 311.— CAN. 

•e. v^} — When a prisoner ^ 

consented to a speedv trial before the 
district ot. Judge V criminal ot. on the 
charge for whfoh he has been oom- 
mltted for trial, he may be so tried 
without any foither consent on auy 
other charge founded on the facts or 
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1081. Add. Annotation: — Dlstd. R. v. Teesdale 
(1927), 188 L. T. 160. 

1081a. •] — It is not necessary in 

order that a person may be dealt witli as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 38), 8. 6, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual wor^ ** rogue & vagabond.’* 
since the statute itself provides that a person 
convicted of any of those offences ** shall be 
deemed a rogue & vagabond.” — R. v. Tees- 
DAI;b (1927), 138 L. T. 160 ; 91 J. P. 184 ; 
44 T. L. R. 30 ; 28 Cox, C. 0. 438 ; 20 Or. 
App. Rep. 113, C. O. A. 

1082. Add. Annotation : — Folld. R. v. Dixon, 
Southampton Justices, Ex p. Porteous (1920), 
142 L. T. 697. 

1032a. Before charge gone Into.] - 

Deft., who was represented by a soh*., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if ccmvicted, he 
would bo liable to imprisonment for a term 
exceeding three months. He was not in- 
formed of his riglit to trial by a jury on 
appearing before the ct., before the charge 
was gone iriT.o, but he was so informed after- 
wards, when all the evidence had been beard, 
but before the ct. had announced their 
decision. Deft, protested twice by bis solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the wise 
would be sent for trial, ho stated by his solr. 
that he would be dealt with summarily. 
Deft, was then convicted & lined : — Held : 
the proceedings wer(i a nullity as the giving 
of that information to the peu charged 


on his appearing before the ct., ” before the 
charge is gone into,” in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), 
s. 17, is a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed. — R. v. Dixon, 
Southampton Justices ; Ex p. Porteous 
(1930), 142 L. T. 697, 698 ; sub nom. R. v. 
Hampshire .Tustices, Ex p. Porteous, 94 
J. P. 70 ; 46 T. L. R. 167 ; 28 L. G. R. 
84 ; 29 Cox, C. C. 113, D. 0. 

1034. Add. Annotation : — Folld. R. v. Dixon, 
Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 

1079a. Fraudulent conversion begun abroad— 

Receipt of proceeds In England.] — A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country. — R. v. LYliE (1924), 18 Cr. 
App. Rep. 69, C. C. A. 

1100. Add. Annoiation : — Refd. The Fagernes, 
[1920] P. 185. 

1101. Add. Annotation .‘ - DisiA. The Fagernes, 
[1927] P. 311. 

1124. Add. Annotations : ~Att to (2) Refd. The 
Fagernes, 11920 ) P. 185. Aa to (4) Refd. The 
Fagernes, [1920] P. 185. 

1138. For the existing paragraph in original 
volume substitute the following paragraph : — 

— \ person on 

board one of IJis Majesty’s sldps, wliich was 
then in commission & lying in the tidal 
waters of the Firth »)f Forth above the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army & Air Force Institutes. Ho was 


evidence diHcloHed In the depoflitlun8. 
— 11. tf. DIEDERIOH & lilBERTY (Alta.), 
[19291 3 W. W. K. 748 ; 52 Can. Ciim. 
Gas. 370.— CAN. 

if. .] — A good election for a 

Rl)eody trial wuh liold not to bo a1Ic<;ted 
by the fact that a 8nb«<?qiiont cIoctloD, 
made after a slight correelloii In th#^ 
charge, may not have Iwcn taken in t he 
proper manner. — Tl. r. Wono Citeun 
Ben. [1930J 8 W. W. H. 281.- CAN. 

■g. Tiiffht of accused to he fried hy 
jury — JReceining stolen property. ^ - -(1 ) 
Although property all(*ged to have? l>cen 
stolen or to have iKJon reioclved knowing 
It to have been stolen does not oxcochI 
$l() in value & the olfenees ai-e, Ihorc?- 
fore, triable summarily by a police 
mafdstrate imder I*art/ VI. of the 
Criminal Code, they ai*e nevertheless 
indictable otfenoes & need not Ik* 
tiled summarily. 

(2) Where there was nothing to 
suggest that the Judge was of the 
opinion, & ho could not properly Ije 
of tho opinion, that the projiorty 
alleged to nave boon reoelvod knowing 
it to bo stolen did not exceed $200 In 
value, the case fell under sect, 67 of 
North-West Territories Act, 1880 
(which Is still in force). fSc when the 
accused elected for a Jury trial a Jury 
of rix was a properly oonstituted 
tribunal. (.'?) When the stolon pro- 
perty alleged to have been knowingly 
received consisted of cancelled share 
certificates which appeared to be when 
received by the ac<n]Sed valid cortifl- 
catos with a maiket value far in excess 
of $200, & it was not shown that he 
was implicated in any way in the 
erasing of the cancellation marks: — 
field ; it conld not nroperly be said, 
for the purpose of the appUoatlon of 
7, that their value dM not exceed 


sect. 67, 
$200.--K. 


V , Dusekbero, [1930] 1 


! \V. W'. II. 7.7 : 53 Can. C. C. 166 ; 24 
I Aha. L. li. 415 —CAN. 

1 PART II. SECT 2, SUB-SECT. 1. 

! r 1. Offence committed before juris- 
' diction granted — Trial svJtmcqucnt to 
rrrant.V- n. v. Hewi.kk (N. H.), [19281 
3 1). L. If. 221 ; 49 Can. Orlm. Cos. 
341.— CAN. 

PART 11. SECT. 2. SUB-SECT. 6. 

c i. ' - Sect. .591 of Mie Criudjial 
; Code does not. apply to an otl'uufKi coni- 
! initted on a ship moored at Jjiii>oInle 
, Jdor in Bui rai-d Inlet. 

1 Even where tho sect, applies, tbi* 
leave of the Qovemor-OojiomJ is 
1 j'tffK'.tive If obtained before the com- 
i iiiittal of the accused for trial. - )l. v. 
’ ErRUZAWA (No. 2), [1930J 1 W. W. If. 
i 953, 955 ; 53 Can. C. C. 898 ; 42 

! B. (J. If. .VI I. 5i8.--CAN. 

PART II. SECT. 3. SUB-SECT. 1.- A. 

1148 iv. Accused, 

chai'ged with indicting grievous bodily 
harm, was arrested on a warrant Sc 
brought before two Justlecs for sum- 
, mary trial In a Judicial district otJier 
t than that in which the offence wa.s 
coiiiriiltted. Justices of the peace In 
Haskatebewan have Jurisdiction as such 
throughout the Province. He pleaded 
to the charge Sc made his dofcoco. Sc 
it was not until he appealed from his 
conviction that he oblocted to the 
place of trial : — Bela : applying 

Criminal Code, s. 577, appit. was 
properly chan^ & tried, even If 
s. 884 did apply ; & oven If he bod a 
right to be tried in the district where 
the offence was committed, bis objec- 
tion to the place of trial was raised too 
late. — R. V. Hoberts, [1928] 1 D. L. K. 
860 ; 49 Can. Grim. Cos. 171 ; 22 Bask. 


I J.. If. 242 : 119271 3 W. W. 11. 844.— 
I CAN. 

j PART 11. SECT. 3, SUB-SECT. 1.— 
I C. (a). 

j t I. .]— J/eW; a letter 

written by deft, from a city in 
I Pennsylvania to Outarto, enclosing 
I iiionoy for travelling expenses Sc con- 
j laiuing Instructions to proceed to 
I Montreal, was deft.’s act committed 
in Ontario, & a taking Sc enticing away 
i within HO<jt. 316 of the Code. — U. v. 
j Lurrra (192((), 45 Gan. CMin. Cits. 

! 390 ; 59 O. L. U. 65.— CAN. 


PART 11. SECT. 8. SUB-SECT. 3. 


1264 xvl. .1— R. w. Dk 

Buuoe (1927), 47 Can. Grim. Gas. 311 ; 
60 O. h. 11. 277.— CAN. 

1264 xvli. .1— A change of 

Vf3ntte will not bo granted on the grountl 
of local prejudice against tli(3 accused 
imless it plainly appears that such 
yrajudiev oxints us vWlI jirovont a tulr 
Sc Impartial trial lacing hu<i at tho place 
whcr<3 the offence is alleged to nave 
been committed.-' K. v. Bronfman, 
119301 1 W. W. II. 382 ; 53 Can. C. 0. 
32 ; 24 fi. h. U. 321.- CAN. 

sd. Ajtpeal from refusal to change — 
British Colurruna.] — Accused was con- 
victed at Prince Rupert on a charm 
of murder. Tho Buprome Ct. of Canada 
on appeal sot aside tho conviction & 
ordex^ a new trial. An application 
was then made by accused to change 
the venue 6c was dismissed. An appeal 
from the order was djsinissed for want 
! of Jurisdiction, as no appeal has been 
: provided for by the Dominion Statute 
nor by the law of England applicable 
! to this province. — R. v. Bankey (1927), 
49 Can. Grim. Cos. 195 ; 39 B. 0. K. 

- 247.— CAN. 
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placed under arrest by an executive officer 
of the sliip, &, some days latert by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 
liim for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1910 (c. 60), s. 17 (1) (a), 
committed on the high seas. Prisoner was 
arraigned & pleaded not guilty & a jury was 
impanelled, but (^[uai'ter sessions declined to 
proceed with the indictment upon the groimd 
that Larceny Act, 1801 (c. 90), s. 116, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 


rivers in Scotland, & that the offence charged 
was properly triable only by the Scottish 
cts. : — Held : quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by viitue of Naval 
Discipline Act, 1800 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1801, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended. — R. 
V. Devon JJ., Ex p. Pubuc Piiosbox7tion8 
Director, [1924] 1 K. B. 603 ; 93 L. J. K. B. 
284 ; 130 L. T. 040 ; 88 J. P. 73 ; 40 T. L. R. 
213 ; 08 Sol. Jo. 422 ; 27 Cox, C. C. 593, D. C. 


Part Ml. — Limitation of Time for Criminal Proceedings. 

1269. Add» Annotation : — Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721. 


Part IV.— Bail. 


1834a. Estreatment — Removal of.] — R. v. 

Stewart (1931), 23 Or. App. Rep. 82, 
0. C. A. 


1337. Add, Annotation: — Apld. Ex p, Hatrv, 
(1929), 108 L. T. Jo. 303. 

1345a. — —,}-~Ex p. Hatry (1929), 

108 L. T. Jo. 303. 


PART IV. SECT. 1. 

1301 vii, .1 — 11. V. OooricR- 

MhooM (1024), 43 Can. Crim. Can. 304. 
—CAN. 

1301 vlil. .1-Tho main, 

altlmugli not. noocBsarlly the only, 
oonslderatlon that Hhouhi dctonnliic 
the exci'cl8<5 of a TuaglHtrato^H dlaeretion 
is the qucHtion of securing the al.Uaid- 
anco of ueuUHcd. — Kok v . II. (11)27), 48 
N. L. H. 207.- S. AF. 

mi. — ,] — Criminal Code, 

8. GUO, nrovidos that whei’e the offonoo 
Is punlshahlo by liuprisonmeut for 
more than five years a JusUchj of the 
peace, jointly with sume other justice, 
may in certain circumstances admit 
the accused to bail. One justice bus 
no jurisdiction to take the rccognis- 
anccs, &, if he duos so, no liability is 
i in posed, at least no liability which can 
bo cnfoi'oed in a summary manner. — 
U. u. Mookk, ll‘J24! I W. W. R. Ill ; 
41 Can. Crim. Cas. 104 ; IS i^ask. L. R. 
GO.- -CAN. 

m ii. - - Justice of the peace .] — 

Under s. GG4 of the Criminal Code a 
justice of t.ho peace has jurisdiction to 
admit an accused to ball before ho is 
brought before the justice in ct. on 
the charges prof erred against him. — 
R. V . McKrnzir, [19201 3 D. L. R. 
709 ; 2 W. W. R. 421 ; 61 Can. C. C. 
423 ; 38 Man. L. R. 241 ; ajfg., 11929] 
1 W. W. R. 240.—CAN. 

af. Amount of bail — jPotwv to in* 
crease.] — Rail was fixed by a magis- 
trate at the oloso of a preparatory’ 
examination of aooused who was com- 
mitted for trial. The examination wiis 
reopened to ascertain whether accused 
admitted eight previous oonviotious. 
Upon h|s admission, prosecutor appliod 
for an inci'oaso of bail, which the 
magistrate granted. Acoused then 
apmicd for an order that the bail 
as originally fixed should etoud : — 
Held : it was oompeteut for the magis- 
trate to reeonsidor the amount of the 
bail.— SwxRT V. R. (1923), 44 N. L. R. 
133,— S. AF. 

ag. Effect of bail — Whether reckoned 
08 part of imprisonment.] — The time 
during which prisoner is out on boil 
under au order for bail made at his 


request cannot be reckoned os part of 
his term of imprlHoninent, even Ihough 
such order was ultra vires. — R. v. I act, 
119261 2 W. W. R. 129 ; 43 (^an. Crim. 
Cas. 3G3.— CAN. 

■h. .1 — The time of im- 

priNonment for au olTence against 
Manitoba Temperance Act does not 
continue to run while prisoner is out 
on ball ponding au appeul. — R. i>. 
811 'lCH, 119251 3 D. L. R. 3Gl ; [192.')] 
2 W. W. R. 325 ; 44 Can. Crim. Cus. 
GO ; 35 Man. L. R. 151.— CAN. 

■j. Estreatment of baii.l — The pro- 
cedure to be followed on an applica- 
tion to estreat ball is to be found in 
Bail Act, 8. 12 (2). — R. v. RBiGOhi 
(1923), 33 B. C. R. 297.— CAN. 

■k. Application to remit — 

Appeal.] — No appeal lies from the 
refusal by a county ct. judge of a 
motion to remit & discharge the 
estreat of appet.'s bail-bond. — R. v. 
SciiNiciDKR (1923). 40 Can. CTIm. Cas. 
20G ; 5G O. L. R. 215.— CAN. 

si. No right where act of State 

prevents discharge of bond.] — R. v. 
Gk'PUN (1930), 64 Can. O. C. 22.').— 
CAN. 

sm. Record must be before 

court.] — R. V. GAU.1VAN (1930), 54 
Can. 6. C. 223.— CAN. 

80 . Failure to surraider. — Liability of 
surety.] — Salter v. Ooilvie, [1931] 
2 D. L. R. 384.— CAN. 


PART IV. SECT. 2. 

p i. .1 — R. V. Murray (1926), 

59 N. S. R. 119.— CAN. 

P ii. .] — In non-capital criminal 

cases, the general rule is that an 
accused person is entitled to boil unless 
there are reasonable grounds for sup- 
posing that he will not answer to his 
boil at the trial. As to what con- 
stitutes such reasonable grounds there 
is no definite rule. It is in the dis- 
cretion of the jud^, who is entitled to 
take into oonslderatlon, not only 
matters before him in evidence, but 
also such things as are matters of 
common knowledge. — R. v. MoIver, 
[19291 V. L. R. 50.— AUS. 

-18S6 iii. .1 — The fundamental 

test on bail motions is the probability 


6 


of prl-«on»‘r’B evading justice. — T he 
Btatf. V. PuiU KLL, [1926] 1. R. 207 ; 59 

1. h. T. 141.— IR. 

1344 i. Severity of punish- 

ment.] — The ct. may have regard to 
(a) the KorloiiHuosK of the crime 
charged ; (6) the severity of the punish- 
ment ; (c) the strength of the case on 
the depositions ; (d) the prospect of a 
reasonably speedy trial : & (c) the 

oppoHitlou of the A.-G. — Thk State v. 
PUKC?KLL, [1926] 1. R. 207 ; 69 I. L. T. 
141. -IR. 

1344 ii. .] — Krishna 

Chandra Jaoati v. R. (1927), I. L. R. 
0 Pat. 802.— IND. 

1349 i. Conduct of prisoner — Tamper- 
ing ivith Crown u»£^ncs»rs.] — Tampuiing 
with the prosecution wituesses may bo 
a good reason for refusing bail. — 
Krishna Chandra Jahati v. K. (1927), 
I. h. R. C Pat. 802.— IND. 

1349 ii. .1 — Whore ball was 

opposed, on the ground that accused 
had been arrested before investigations 
w’ei’e complete to prevent his tampering 
with Crown witnesses '.—Held : the 
magistrate was not warranted in 
refusing bail for that reason. — Kok v. 
Ii. (1927), 48 N. L. R. 207.— S. AF. 

PART IV. SECT. 4. 

1361 V. .1 — R. V. St AGO 

(1925), 44 Can. Crim. Cas. 128.— CAN. 

1861 vl, .] — The State v. 

Purcell, [192G] I. R. 207 ; 59 I. L. T. 
141— IR. 

1861 vii. .1— R. V. No A 

San Htwa (1927). 5 I. L. R. Ran. 276. 
— IND. 

o i. .] — The oimosition of the 

A.-O. to the giving of bail, while en- 
titled to great weight, doos not bind 
the discretion of the ct. — The State 

r. PuRt^KLL. [19261 1. R.207 ; 59 1. L. T, 
141.— IR. 

PART IV. SECT. 5. 

1383 ii. .] — After conviction for 

rape &: a new trial ordered bail was 
refused. Rape is an offence punish- 
able with death, Sc unlew there is un- 
reasonable Sc uiijust delay in bringing 
on the second trial, bail will not be 
granted. — R. v. Auger (1929), 62 
^n. C. C. 80 ; 64 O. L. R. 198.— CAN. 
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1411a. When granted — Only In special cir- 

cumstances.]— E. V. Gregory (1928), 20 Cr. 
App. Bep. 185, C. C. A. 

1416. Add. Annotation : — Apld. B. V, Williams 
(1926), 19 Or. App. Bep. (37. 

1436a. When term ol imprisonment short.] 

— In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail. — B. v. Selkirk (1925), 18 
Cr. App. Bep. 172, C. C. A. 

1443a. Vacation intervening.] — In consider- 

ing applications for bail the ct. has regard to 
the interval of a vacation. — B. v. Ciiaravan- 
MITTTIT (1929), 21 Or. App. Bop. 184, C. C. A. 

1443b. .H II. i;. Waxman (1930), 22 

Cr. App. Rep. 81, C. C. A. 

1443c. Intricate case.] — Bail granted in 

view of complexity of the case of the 


interval of the Long Vocation. — B. v, New- 
BERY & Elman (1931), 23 Cr, App. Bep. 0(3, 
C, O. A. 

1443d. .]— Bail granted in view of the 

interval of the liong Vocation. — B. v. 
Stewart (1931 h 33 Or. App. Bep. OS, 
C. C. A. 

1446. Add. Citation 87 J. P. Jo. 530. 

Add. Annotation : — Refd. B. v, Davidson 
(1927), 20 Or. App. Bop. 00. 

1445a. .] — The ct., in granting an application 

for leave to appeal against conviction & 
sonkmce, offered appct., in view of the 
intf'rval htJoro the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
sanu; sum. — II. v. MacDonald (1028), 21 
Cr. App. Bep. 20, C. C. A. 

1446a. 11. V. Davidson, No. 3129b, post. 


Part V. — Proceedings Preliminary to Indictment. 


1458. Add. Annof-ation : — Rcfd. Conn v, Turnbull 
(1925), 89 P. .To. 300. 

1459. Add, Anru.'tation : — Refd. C^onn v. Turnbull 
(1926), 89 J. P. Jo 300. 

1484. Add, Citation 31 T. I.. B. 401. 

1513a. .] — R. V, Boulton (1871), 12 Cox, 

C. C. 87. 


1536a. .] — II. V. Boulton (1871), 12 Cox, 

C. C. 87. 

1555a. -.] — White v, Taylor 

(1801), 4 Esp. 80 ; 170 E. B. 048. 

1583. Add. Annotation : — Refd. Glamorgan County 
Council V. Glasl>rook:, [1924] 1 K. B. 879, 

1611. Add. AymoUitiun : — Refd. Poland v, Parr, 
11927) 1 K. B. 23(3. 


1383 iii. .]—/* H, V. Auqku 

fOnt.) (1920), 52 Can. C. C. 281.— 

CAN. 

St. Obtaining hg false, II. 

V. GiFFOUD, flO.'U] 2 \V. W. It. 4U.— 

CAN. 

PART IV. SECT. 8. 

1401 V. .]— VMierea pollof 

to allow accuHcd to 
bo rtdoaKod on bail p<;ndins: tho pio- 
llininary lioariiiij;, an application 1)V 
way of luibcas corpus for acc,us<ulV 
rcloasc on bail woh crrantcd.— It. r. 
MacDonai.p, [1925] 2 \V. W. It. ■ 
CAN. 

PART IV. SECT. 12. 

si. Grounds for (;rran<«i(7.1— \N’bih- 
it is not poH.slblo to lay down an in- 
flexible rule as to when a person con- 
victed of an ofTence 6c 8cntoiu-*cd tr) 
imprisonment, who appeals ograinst 
his conviction, ebonld or should rnd be 
udmitt/Cd to ball pending the deter- 
mination of his appeal, it is important 
to bear in mind that every or»e is pre- 
Btimcd to be innocent until IcKfUly 
convicted, & that so far us is humanly 
poBsildo the law should bo bo ad- 
ministered as not to do injustice tci an 
innocont person. — R. v. Smith, II. v. 
Barnard (1924), 43 Can. Crlm. Cus. 
24 : 56 O. L. 11. 244.— CAN. 

■m. By Supreme Court of Canada.] 
— A JudTO of the Supreme Ct. has no 
Jurisdictron to admit to boil an 
aooused person pendlnsr his appeal, 
such jurisdiction bcinir oonf erred by 
Criminal Code, s. 1019 (1), upon tho 
Chief Justioo of tho appellate ot. or a 
judge of that ct. designated by him. — 
Stekle V. R.. [19241 2 D. L. II. 470 ; 
[19241 8. C. R. 1 ; 42 Can. Crira. Cas. 
47.— CAN. 

• i. Time for entering irdo 

recognisance.] — On an appeal from a 
Bumm&ry conviction, since there is now 
no time limit for fHina the notice of 
appeal under Criminaf Code, s. 750, 
there is no time limit for enteriner into 
the rooognisajice which may be given 


I under eub-soct. c. — It. w. lUliiuco, 

1 [1924] 4 I). h. It. 832 ; 3 W. W. It. 
i (‘M.- CAN. 

■ V. Dkwjarlaib. 

t [1924 I :> W. W. R. 145.— CAN. 

i»n. Whe t application for release can 
j be made — ficiot e return by gaoler stmwing 
, cause of commvrietd. 1 — He Hoop, [ 1 928 1 
i 1 D. L. It. 021 ; 49 Can. Crim. Cas. 
191 ; 59 N. 8. It. 471.— CAN. 

I PART IV. SECT. 13. 

‘ BO. Refusal by sheriff— Hu ninuiry com- 
! plaint.] — Held : an appeal to tl»o HIh:]i 
(.M.. of .Turfthilary ugain.st a rc'fuKul of 
Itail was not confined to cases tried 
upon indictment. — Lij>i>kll i>. 
SruATiiisRN, [1928] S. C. (J.) 107.— 
SCOT. 

PART V. SECT. 1, SUB-SECT. 2.— A. 

1488 U. .] — Whore a man 

who knows that ho is under detention 
a<jquloH<MjH in tho situation there is an 
arrest, oven though there has boon no 
afd.ual touching of bis person. — 
Hkjgins V. Macdonadd (B. C.), [1928] 
4 D. L. It. 241 ; [1928J 3 W. W. It. 
115 ; 50 Can. C>ira. Cas, 353. — CAN. 

1498 i. Necessary to inform prisoner 
under what power constable acting .] — 
A person about to bo arrested Is 
entitled to know under what power the 
coustablo Is . arresting him &, if ho 
specifies a certain power, which the 
person knows tho oonstabJe has not 
got, ho is entitled to object to such 
arrest & escape from custody, such 
ctistody not Doing a lawful one. — 

! Ai»i*AflANU Mudauaii V. It. (1924), 
I, L. R. 47 Mod. 442.— IND. 
i sp. Second arrest justified — First 
I arrest irregular.}— Fx p. Malatbry, 
fl925] 2 D. L. It. 242 ; 43 Can. Crim. 
j Cas. 306.— CAN. 

i PART V. SECT. 1, SUB-SECT. 2.— 
E. (b). 

! 1555 V. .h -Telegrams from 

i the “ police ** of a Native Btato which. 


I 


in addition to personal description of 
tho fugitiv’^e 6c HuggostioiiH of his 
possiblo movements, merely alleged 
t.h^it bo was w'anted fur embezzletnenl 
of money to tlie value of two laklis, 
do not couHl.ltute credible information 
or reusotmble suspiolon uufilciciit to 
Justify his arrest without a wanaiit in 
Brit ish India. — SuHoim Ciiandua Roy 
CuowDintv V. U. (1924). I. L. H. 52 
Calc. 319.— IND. 


PART V. SECT. 1. SUB-SECT. 2. - 
E. (0) U. 

J, — J - -Ui’Xti: un offence 

which a polkK^ ofUccr cun find a person 
rroniirdtting 6c can legally arr(;ut him 
wltiKUit warrant. — It. v. HKiiOng, 
11931] 2 W. W. It. 745.- -CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
E. (e) i. 

ai. — - IiQuor Act, H. S. A., 1922 
Ic. 220). H. 86.) — Two police offloers, 
HUHpectiug that uccuMed sold liquor 
contrary to the above Act, wont to his 
prerniHCH 6t, without disclosing their 
identity, asked him to serve them with 
liquor, which ho did. Having con- 
sumed the llqtior they ordensd more, 
which was being served but not con- 
sumed wlion, disclosing their identity, 
tlKjy arrested actuisod without a w«r- 
rant : — Held : accused wa« ** found 
actually committing *' an offence, & 
eould bo arreHl>e<l without a warrant. — 
H. V. Utuh, f 19241 1 W. W. R. 651 ; 
44 C^an. Grim. Gas. 329 ; 20 Alta. L. II. 
1 56.— CAN, 

a it. Manitoba Temperance Act, 

(J. A., 1924 (c. 118), s. 114.1— R. v. 
ZKKICK (Man.), [19271 3 W. W. K. 424 ; 
48 Gan. Grim. Oaa. 398. — CAN. 

e i. .]— While where on 

offence consists not of an individual 
at.*t but of a course of conduct, e.g., the 
keeping of a <ysurdcrly house. It may 
be tliat If a peace omoor saw over a 
IK^rtod of time all the ewontial clementa 
of tho offence be could be said to bave 
found tho accused committing It, 
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1622. Add, Annoiaii/m : — Folld* Isaacs v. Keech, 
[1025] 2 K. B. 354. 

1622a. Town Police Clauses Act, 1847 (c. 89), 

8. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 
custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it. — I saacs v. 
Kbbch, [1925] 2 K. B. 354 ; 94 L. J. K. B. 
676; 133 L. T. 347; 80 J. P. 189; 41 
T. L. B. 432 ; 23 L. G. B. 444 ; 28 Cox, O. O. 
22, D. C. 


1663a. .] — ^Brown's Oasb (1647), cited in 

2 Hale, P. G. at p. 111. 

AwM^ion : — ^Befd. Howard v. Gossett (1845), 6 L. T. O. S. 

1678a. .] — ^Blatohbb v. Kbhp (1782), 1 

Hy.Bl. 16,n. ; 126 B. B. 10. 

Aimotaiiona : — Conid. R. v. Weir (1828), 1 B. St C. 288. 

Apld. A.-Q. e. Jefferys (1824), M*01e. 270. 

1678b. Except when issued to A. & 

constable.] — ^Wbatheokll v, Watson (1822), 
1 L. J. O. 8. K. B. 2. 

1704a. To rehear charge — Justices equally 

divided.] — ^Appct. was charged with the 
indictable offence of causing grievous bodily 


therefore, would be Justified under 
8. 64 8 of the Ck»do In arrestinK without 
warrant, yet, if tbo oridence is not 
Biiifioicnt to warrant a conviction. It 
follou's that the peace oflflcer who made 
the arrest could not have foimd tho 
accused committing tho oflcnce. — 11, 
V, IiOTTi.KY, U929I 3 IJ. L. It. 706 ; 
2 W. W. R. 76; 51 Con. Crlm. Cas. 
384 ; 24 Alta. L. R. 43.— CAN. 

PART V. SECT 1, SUB-SECT. 2.— 

F. U) 

k 1. Warrant prematurely issued — IHs’ 
charge on halteas corpus — Re -arrest .] — 
Kxp. Davij) (N. B.), [19281 3 D. L. R. 
237 ; 49 Can. Criin. Cas. 381.- CAN. 

1 I. .] — ll. «. Leadkktter 

(N. S.), [19291 1 1). L. 11. CGC; 51 
Can. 0. 0. 00. - CAN. 

sq. Warrant must Ite in constaJAe's 
possession.] — Sect. 60 of Police Act, 
1910. has not altered tho rule that at 
the time when an officer execute^ a 
warrant of commitment for non- 
payment of a flue imposed under 
Motor Omnibus Act. 1920, he must 
have tho warrant of oommitmont hi 
his ppsseesinn. — Bull v. Lainq (1929), 
H. A. S. R. 05.— AUS. 

PART V. SECT. 1, SUB-SEOT. 2.— 
F. (b). 

•r. Inclusion of words not applie- 
able.] — Where dert.’s arrest was justl- 
flod, as he was not prejudiced in any 
way : — Held : applioatiou for his 
discharge should be dismiseed, not- 
withstanding tho inclusion in the 
warrant of words wbioh were not 
applicable 8l should have been omitted. 
— OvKitsBERS OP The Poor v. Mau- 
ry att (1924), 42 Can. Grim. C!as. 132 ; 
57 N. S. R. 3 1 5.- -CAN. 

•t. Description of prisoner — SuM- 
ciency.] — Anpet, was arrested under 
the name of Mrs. Richard F. Wade *’ : 
—Held : the description was sufficient 
os no one could possibly bo misled by 
tho description of tho person con- 
tained in the warrant. — Re Wade 
(1918), 63 N. B. R. 42-1.— CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 

P. (0). 

1674111. .1— Whore an arrest is 

not justtfled without a warrant, it is 
neoossary for the constable making the 
arrost to have the warrant in his per- 
sonal possession, oven although the 
person arrested does not demand its 
production. It is not sufficient that a 
warrant has been issued dlreoted to 
all or any of tho polloe offioero ** of 
the provinoe, & is m possession of a 
oonslable on whoso instruotions by 
telephone another constable at a 
different place makes the arrest & 
delivers the person arrested to tho 
oonstable who holds the warrant — 
R. V. Linder. [1924] 3 D. L. R. 605: 
2 W. W. It 646 ; 20 Alta, L. R. 415.— 
CAN. 


1680 V. R. V. Ward 

(1923), 58 O. L. R. 569.— CAN. 


1665 V. .1 — ^An arrest on a 

Sunday under a warrant issued for an 
offence against Manitoba Temperance 
Act. O. A., 1924 (o. 118), is not Ulegal. 


1 


— R. V. Smith, [1927] 2 D. L. R. 982 ; 
(19271 I W. W. R. 734 ; 47 Can. 

Grim. Cas. 345 ; 35 Man. L. R. 386. — 
GAN. 

■V. Accused illegally under arrest 
without warrant.] — ^Where, when a war- 
rant was issued, accused was iUogally 
under ariest bocauso previously ar- 
rested without a warrant : — Held : it 
did not affect the validity of the war- 
rant. — R. t. Barilko, [1924] 1 

W. W. It 60 ; 41 Can. Grim. Cas. 193 ; 
20 Alta. L. R. 126.— CAN. 

PART V. SECR 1, SUB-SECT. 3. 

d I. By oiJter conatahles acting 

in concert.] — The authority given by a 
eoaroh warrant to the constable to 
whom it is addressed extends to the 
other oonstables acting in concert 
with him under It. — It v. Diamond, 
[19241 1 D. L. It 1033; 1 W. W. R. 
444 : 42 Can. Orlm. Oas. 90 ; 20 Alto. 
L. li. 60.— CAN. 

d ii. On Sunday — Inmlid un- 

less authorised hy statute..] — R. r. 
BououNKit (1930), 53 Can. O. 0. 170. — 

CAN. 

J 1, Validity of inforvutiion,]^ 

The ct. refused to set aside u search 
warrant Issued undiT tho above A<^t, 
where tlio grounds of suspicion wert^ 
Nsrritten on a separate piece of paper 
attoohod to the information but not 
Initialled. — It v. Wilson, Ex p. Hah- 
RINOTON (1911), 40 N. B. It 384.— 
CAN. 

1 ii. .] — A search warrant 

issued under the above Act will be 
quashed where no grounds of suspicion 
are stated in the Information. — R. v. 
Nickerson, Exp. Wks'Pon (1911), 40 
N. B. It. 382.— CAN. 

m i. — — — A Beamh warrant issuiMl 
under tho CMmlnal Code which does 
not 8t4ite or refer to tho offence with 
rospei*.t 1.0 which tho search is to be 
made is invalid . — Re R. & Solloway 
M iuii & Co., IyiT>., [1030] 1 W. W. R. 
779 ; 3 D. L. R. 293 ; 53 Con. C. C. 
261 ; 21 Alta. L. H. 410,- CAN. 

»w, NfcesffUy for — Seizure of goods.] 
— An officer of police, not acting under 
u search warrant, has no power to seize 
goods for the purpose of presorviug 
them 08 evidence in a prosecution 
which he intends to launch against the 
person in possession of them, exoept 
as an Incident of the arrest of that 
person. — Levine v. O’Kebtr, [1929] 
Argus Ii. R, 330.— AU8. 

8X. To search disorderly house — 
Form of police officer* s report .] — The 
objection that the police officer’s report 
on which a search warrant was issued 
under sect. 641 of Criminal Code for 
an alleged disorderly house stated that 
the premises are ** kept or used as a 
disorderly house as doilned by tho 
Criminal Code,” although the words 
of sect. 641 are ” kept or used as dis- 
orderly house as defined by sect. 229,” 
was overruled, on the ground that 
sinoe seet. 229 is the only section of 
the Code which defines a ” disorderly 
house ” the objection was without 
BulMtonoe. — R. e. Plummer (ManO, 
(19301 1 D. Ii. R. 76C; 38 Man. L. R. 


I 


i 


j 


8 


391 ; (19291 3 W. W. R. 518 ; 62 Can. 
CMm. Cas. 288.— CAN. 

BW. Presumption of proper warrant — 
On search by constable .] — ^R. v. Martin 
(H ask.) (1929), 52 Can. Orlm. Cas. 
367.— CAN. 

BX. Duty of magistraie.] — Held : It 
was the duty of a constable who seized 
books & papers of defte. under a search 
warrant to carry thorn before the 
magistrate who issued the warrant or 
some other magistrate in tho same 
territorial division, as required hy 
sect. 629 of tho Criminal Clode, & It 
then became the magistrate's duty to 
deal with them according to law ; that 
duty is a Judicial one, not to be 
exercised arbitrarily, & the owner of 
the things seized is oniitlod to bo heard 
by the magistrate before ho deoldos 
what lUspositlon is to be made of them. 
— R. r. WoLlx>vvAY & Millh (1930), 64 
Can. C. O. 248 ; 66 O. L. R. 667 ; affg. 
Can. C. C. 336 ; 66 O. L. R. 218.— 
CAN. 

ly. .1- -Where a charge was 

laid in Alberto a search warrant issued 
by a maglstraio for thut province with 
the intention of having it backed by a 
magistmte in British Columbia & 
which was so backed w'as held lawfuUv 
issued & backed therefore, one which 
could bo lawfully executed in tho latter 
province ; & another warrant which 
was issued by a m^stmte for Uio 
province of British Columbia aulbo- 
lishig a search of a building therein 
with respect to the same prosecution 
was also held one which oould bo law- 
fully executed. — Soli/jway Mills & 
<3o.. Ltd. V. FitAWLKY, [1930] 2 

W. W. R. 231 ; sub nom. Solloway 
Mii.to & Co. V. A.-G. OF Alberta, 
[19301 4 D. L. R. 236 ; 63 Con. C. C. 
30(5 ; 42 B. 0. R. 524 ; revg., [1930] 4 
D. L. R. 238 : 63 Can. C. G. 234 ; 42 
B. C. R. 613. CAN. 

s*. - R. V. Solloway 

A Mills (1930), 54 Can. 0..0. 214 ; 66 
O. L. R. 677.— CAN. 

so. Existence of ivarrant — Presump- 
tion from search.] — When a constable 
Ims soarch»)d the premises of a peisoii 
snspeoted of an offence it will be pre- 
sumed, in the absencso of proof to the 
oonteary, that tho oonstable was armed 
with the proper authority to make the 
soaroh, eflptKJlally when too evidence of 
t he findings of the constable while 
making the search was admitted with- 
out objoetlou. — R. V. Martin, [1930] 

1 W. W. R. 698 ; 63 Can. O. C. 407.-— 
CAN. 

se. Issue in one Province — In aid of 
prosecution in another.] — A Justice of 
the peace in the Provinoe of Ontario 
has power to issue a search warrant in 
aid of a criminal prosecution in another 
I'rovinoe. — R. v. Solloway A MiUA, 
(1930J 3 D. L. R. 770 ; 53 Con. O. C. 
271 ; 65 O. L. R. 303.— CAN. 

PART V. SECT. SUB-SECT. 1. 

a i. .1 — R. V, Mlaxxr. 

[1923] 2 W. W. R. 296 ; 39 Can. Grim. 
Cas. 384.— CAN. 

a il. Totryeharffcwiihouiingttir- 

ing as to arrest ,} — Where an aoensed 
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harm by the reckless &; wanton driving of a | 
motor car. The justices were equally divided I 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn «& have the case reheard on a lat^r 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), e. 25 i—Held : under that sect, the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to put the accused upon his trial, &, as they 
baa not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, & 
the rule must be discharged. — K. v. Hert- 
fordshire JJ., Ex p, Larsen, [1926] 1 K. B. 
191; 95 L. J. K. B. 180; 134 L T. 143; 
89 J. P. 205 ; 42 T. L, R. 77 ; 28 Cox, C. C. 
90, D. 0. 

1790a. Under Criminal Justice Act, 1925 

(c. 86) .]— R. V, Stroud, Ex p. Stroud (1928), 
72 Sol. Jo. S26, D. C. 

1793. Add. A funtaiions -Consd. K. v. Beebe 
(1925), 133 L. T. 736. Refd. SUtham v. 
Statham, [1929] P. 131. 

1794. Add. Annotation : — Refd. R. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 

1798a. Several prisoners charged on same tacts — 


Differentiation of charges —One prisoner 
punishable summarily —Othe r p^ oner punish- 
able on indictment.] — when charges 
are to be brought against more than one 
prisoner on the same set of facts, it is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there Is good reason 
to the contrary. — R. v. Cope (1925), 94 
L. J. K. B. 662 ; 132 L. T. 800 ; 89 J. P. 
100 ; 41 T. L. R. 418 ; 27 Oox, C. C. 778 ; 
18 Or. App. Rep. 181, 0. 0, A. 

1804. Add. Annotation : — Consd. R. v. Ely JJ., 
Ex p. Mann (1928), 93 J. P. 45. 

1810a. Add. Citations [1924] 1 K. B. 248 ; 93 
L. J. K. B. 65 ; 130 L. T. 414 ; 27 Cox, 
0. O. 581. 

tSlOb. How proved.]— (1) An appeal lies 

to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Broach of rcHiognisance must be proved 
like any other fact alleged in a criminal ct. 
— R. V. Smith, [1925] 1 K. B. 603 ; 94 L. J. 
K. B. 592; 132 L. T. 799 ; 89 J. P. 79; 
41 T. L. R. 359 ; 27 Cox, C. 0. 782 ; 18 
Cr. App. Rep. 170, C. C. A. 

1810c. “.] — Breach of rcMiognisanco must 

bo strictly proved. II. v. Butler (1926), 19 
Cr. App. Rei>. 127, C. C. A. 


porson is before a ma8:istrat<e who has 
jui'isdiction over the ollenco, the 
mafiristrate need not inquire how he 
oatne there, but may proceed to try 
the ease, uotwitbstaudinff objection by 
accused that ho was wrongfully ar- 
rested without warrant. — II. v. Al- 
berts, 11924] 2 D. L. K. 803 ; 1 W. W. 
R. 803.— CAN. 

0 1, .] — If accused befouud 

guilty of a losHor Included ofTeiioe, It la 
unuooessary to amend the oUaiw?. — 
QUN V. R., 1 1924 J 4 I). L. R. 182.— CAN. 

e i. To hear rJuirge on suhsc- 

qnent information — Prior illegal arrest.] 
— If a person la duly charged with an 
offence on an Information under oath, 
& is arrested on a warrant duly Issued 
& brought before the magistrate, the 
magistrate's jurisdiction Is not ousted 
by the fact that at the time of the 
information & arrest accused was 
under detention as the result of an 
illegal arrest without warrant.*— 
R. V. Johnson, [1924] 3 D. L. R. 470 ; 
1 W. W. R. 828 ; 34 Man. L. R. 100.— 
CAN. 


• ii. Prior illegal aearch.y 

Ueld: assuming a search to have 
been Illegal, it did not affect sub- 
sequent proceedings under a war- 
rant, & there was nothing to affect 
the jurisdiction of the magistrate. — 
R. V. Dipknta (1924), 42 Can. Crim. 
Oas. 152 : 67 N. S. R. 204.— CAN. 


PART V. SECT 2, SUB-SECT. 2.— E. 

sw. Admisaibilitv of — Whetlier notice 
to accused essential .] — Brunet v, R., 
[19281 2 D. L. R. 254 ; [1928J S. C. R. 
161 ; 49 Can. Crlm. Cas. 257. — CAN. 


PART V. SECT. 2. SUB-SECT. 3. 

17St t When remand aranted .] — On 
a prisoner being brought before a 
magistrate for trial on the day of the 


arrest tho magistrate was informed 
botiii by the prisoner & by telegram 
from r counsel that tho latter had b(H)n 
retnJi'od for the defence Sc was requested 
by thei i to grant an adjoumruout to 
permit o* the coimsors attendance : — 
Held : the . efusal under such circum- 
stances of a i‘ivw(oaable remand was a 
wrongful denis I to the accused of the 
right given him by the Criininui Code 
to make a full defence Sc. have his 
counsel present. — U. v. Ualix:'I1UK 
(Elciiuk) (Man.), (19281 1 D. L. U. 
7.31 ; (19281 1 W. W. K. 040.— CAN. 


PART V. SECT. 2. SUB-SECT. 4. 

a I. Justifiable homicide.] — 

R. V. Du Guay, [192RJ 2 W. W. 11. 
596 ; .50 Can. Grim. Cas. 318 ; 37 

Man. L. R. 403.— CAN. 

1801 1. Form of commitment- ChniS’ 
Sion of time of offence.] — A warrant of 
commitment did not comply with 
nummary Convictions Act, B.C., 1915, 
in not fixing the time when the offence 
was committed : — Held : bad. — R. v. 
Rodokkn. [1923] 3 W. W. R. 955 ; 
41 Can. Crim. Cas. 190 ; 33 B. C. 11. 
16.— CAN. 

1801 Ii. Error in statutory 

description of offence.] — Thu use in the 
warrant of commitment of tho words 
** ceremony of marriage " Instead of 
“ form of marriage,'* as in tho sta- 
tutory description, is no ground for 
setting aside a oonviotion, the mean* 
ing in both cases being the same 
& not distiiyruisbable. — R. e. Root*. 
[1924] 3 D. L. R. 986 ; 57 N. 8. K. 
325.— CAN. 

PART V. SECT. 2, SUB-SECT. 6. 

g i. .] — II. V. MuAHTHtjR'e Bail 

(1897), 3 Terr, L. R. 37.-— CAN. 

■z. EstreafmesU of recognisance.]— 
The estreating of a recognisance by a 
magistrate may be carried out under 


C/rimiunl Code, s. 1099, & any further 
necessary i)PtJcot>dings follow undt^r tho 
Kubsoquoiit sects, without tho roqulro- 
ment of ttn> order of the ots. — It. v. 
AIuCoy Sc Brown (1924), 34 B. C. R. 

H. --CAN. 

>b. .]— U. V. Marhioit (1924), 

57 N. S. R. 227.— CAN. 

j go, Notice, of motion to accused 

! Jh sureluts necessary .] — R. v. MoTavish, 

I h'.c p. Brown (Man.), [1927] 1 1). L. R. 
j 89.3; [1927] 1 W. W. R. 182; 47 

j Can, Crim. Cas. 261. — CAN. 

go. lyficji ordered .] — It. v. 

I. Km ia. (19251 4 D. L. R. 170 ; (1925] 
2 \V. W. R. 72G ; 44 Gan. Grim. Cas. 

! 203. CAN. 

1 gf. surety hound 

•. ipstcad of Uro.] — R. v. Cakv aUY, Kx p. 
Howk, 11925] 3 I), h. U. 414 ; 44 Can. 
Crim. CiWi. GO. — CAN. 

•g. -.] — H. V. Hullivan 

(1914), 29 W. L. H. 115 ; 18 1). L. tt. 
635 ; 23 Can. Grim. Cas. 174.— CAN. 

Within discretion of 

court.] — The necessity of notice to on 
accused Sc Ills sureties of a motion for 
an order to estreat a recognlsanoo does 
not dupenrl on the existence of a Rule 
to that effect. Natural Justice reuuires 
that before such an order ho maao tho 
accused Sc bis sureties should bo given 
an opportunity of being heard. A 
judge before whom a motion for the 
estreat of a recognisance is made has a 
discretion, In view of all the circum- 
staiices, to refuse tho order. — R. v. 
McTavisii. Ex p. Brown (Man.), [1927 J 
1 D. L. H. 893 ; [1927] 1 W. W. R. 
i 182 ; 47 Can. Crim. Cas. 251.— CAN. 

•m . fJischarge of. ] — R. e. ScBBAM 

! (1845), 2 U. C. R. 91.— CAN. 

, 0 . Avoidance of .] — R. v. Mac- 

; Don ALP (1925), 43 Can. Crim. Cas. 381. 
1 - CAN. 
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Part VI. — Indictments. 


VMiZ, Add. Annotation: — Retd. Scammell v. 
Hurley, [1929] 1 K. B. 419. 

1826, Add. Annotaiion: — Apld. Hart v. HudsoQ, 
[1928] 2 K. B. 629. 

1900a. Receiving property— Known to have been 
obtained by fraud or false pretences.] — 

receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is m»t an offence known to the law. 
—■ It. V. ScHWELLEB (1924), 18 Cr. App. Rep. 
62, C. C. A 

1910a. Fresh indictment in respect of another 
offence — Founded on facts disclosed in de- 
positions.] — Whore a person has been com- 
mitted for tidal for one offence a fresh indict- 
ment cannot bo prefcjrred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without tlie leave of the ct., even 
though such fresh indictment is founded on 
facts disclostid in the depositions. — 11. v.’ 
Morgan, [1926] 1 K. B. 752 ; 94 L. J. K. H. 
672 ; 133 Tu. T. 94 ; 89 J. P. 136 i 28 Cox. 
C. C. 1 ; 18 Or. App. Rep. 180, C. C. A. 

1913a. Multiplication of indictments — Disap- 

proved.] — (1) The ct. entirely approves of a 
ct. of trial dealing w.th all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made In one indictment. — 
R. V, Taylor (aiia^ Saunders, a/ias Wallace) 
(1924), 18 Cr. Ai)p. Rep. 25, C. C. A. 

AnfU)taiwn: — Oencrally, Refd. IL v. Taylor (1U2C), JU Cr. 

App. Itop 14(5. 

1918b. •]— R« V. Clarke, No. 2115a, post. 


1918c. .] — B. V. Tyreman, No. 5359b, 

post. 

1913d. .] — Offences which may lawfully 

be charged in one indictment ought not to 
be distributed into more. — R. v. Smith (1926), 
19 O. App. Rep. 151, C. C. A. 

19136. S. P. R. V. Carver (1927), 20 Or. App. Rep. 
3, 0. 0. A. 

1934. Add. Annotation : — FoUd. R. v. Mosley, 
[1924] 2 K. B. 187. 

1937a. .] — Counts for offences within 

Vexatious Indictments Act. 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions. — R. v. 
Mosley, [1924] 2 K. B. 187 ; 93 U J. K. B. 
894 ; 130 L. T. 831 ; 88 J. P. 91 ; 68 Sol. 
Jo. 767 J 27 Cox, C. C. 635 ; 18 Cr. App. 
Rep. 69, 0. C. A. 

AnnotcUion : — Refd. R. v. Moreran. [1925] 1 K. B. 752. 

1978a. Larceny — Specific articles stolen must be 
set out.] — R. v. Douglas (1920), 19 Cr. App. 
Rep. 119, C. C. A. 

1981a. .] — An indictment for obtaining 

by false prekmces that omits the false pre- 
tence alleged is bad. — R. v. Thomas (1931), 
23 Cr. App. Rep. 21, C. C. A. 

1992a. 8, P. R. v. Drake (1850), 14 J. P. 483 ; 
4 Cox, O. C. 333. 

2076. Add. Annotation : — Refd. R. v. Friend 
(1930), 22 Cr. App. Rep. 130. 

2102a. Prejudice to one defendant.] — Persons 

arrested together need not bo tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
— R. V. Townsend, H. v. Hiloer (1924), 
18 Cr. App. Rep. 117, C. C. A. 


PART VI. SECT. 1. 

■q. rrvcr.edinga must be carried on 
in the King*a name ,] — H. v. Woo 
Tuck (1928), 51 Can. C. O. 365 ; 46 
Qne. K. B. 437.— CAN. 

PART VI. SECT. 2. SUB-SECT. 1.— A. 

1814 ill. Newly created offence.] 

— A Htatut« ooincB into foroo on the 
fintt moiiumt of ttte day on which it 
roooivoa the Koyal oBHcnt, & if it bo 
one creating a crime, an oflouoe coin- 
mittod on that day, oven although 
before the actual time at which the 
al asHOUt was given, Ih within the 
— H. V. lUioco, 1 1924] 1 D. L. U. 
501 ; 41 (jau. Orlm. Caa. 101. — CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

1907 i. Separate indictments in respect 
of same transaction — Where act con- 
me offence — Attempted 
of young girl cT* 
] — R. V. Lanolev 
; D. L. H. 934 ; 48 
93.— CAN. 

PART VI. SECT. 4, SUB-SECT. 1. 

1 1 , .J — Whore the iudiotmont 

was in the words of the enactment 
deaoribiug the oflouoe : — Held : sufQ- 
oleut. — R. V. McLaohlan a 923), 56 
N. S. R. 413 ; 41 Can. Crim. Gas. 249.— 
CAN. 

k l. .] — 11. r. Canadian Allis* 

Obalmbks, Ltd. (1923), 54 O. L. R. 
38.— CAN. 


stuutes more man c 
carnal knowledge 
indecent assault. 
(N. B.), [1927] 3 
Can. Orlfn. Gas. 2 


Roy 

Act. 


n 1. IdeiUity of language with that of \ 
statute creating offence — “ Car *’ tistd 
instead of “ rmkor cor.”J — R. v, YoUnu, j 
11928] 3 D. L. R. 225 ; 49 Cun. Crim. 
Cos. 349 ; 60 N. S. R. 128.— CAN. 

o 1. FaZiie of stolen property. ] — 

An information uhould, therefore, state 
the value of tho pn>perty alleged to 
have been stolen so as to determine to 
which class of crime the offence belongs 
& the nature of tho prooeeiUngs to bo 
taken. — 11. v. Thompson, 1 1928] 4 
D. L. U. 859 ; 50 Can. Crim. Cus. 183 ; 
62 O. L. U. 610.— CAN. 

sa. i?apc.l— R. e. Roas, 119271 1 
D, L. U. 911 ; 47 Can. CriJii. Cas. 71 ; 
59 N. S. R. 55.— CAN. 

PART VI. SECT. 4. SUB-SECT. 7. 

am. Indecent exposure — ” With in- 
tent to offend.*'] — Where the facts 
alleged necessarily implied that the 
act charged was commit ted ** wilfully ” : 
— Held : notwithstanding the omission 
of that word, the information was 
suffloient. — R. v. Smothers (1924), 67 
N. S. R. 179.— CAN. 

PART VI. SECT. 4. SUB-SECT. 8.— 

• B. (a). 

f i. .1 — Whore ingredients of 

two distlnot offences had been mixed 
together in a charge contrary to the 
settled principles of criminal pro- 
cedure & in violation of Criminal C^de. 

B. 7 10 (3) : — Held : prisoner was entitled 
to bis discharge.--^ e. CnuB, [1924J 4 
D. L. R. 300 ; 34 B. C. R. 177.— CAN. 

10 


PART VI. SECT. 4, SUB-SECT. 9.— B. 

2087 iii. .] — 11. v. McDonald 

(Out.), [19281 2 D. L. R. 787 ; 50 Can. 
Crim. Cos. (!.». —CAN. 

PART VI. SECT. 4, SUB-SECT. 9.— C. 

T. Read now “ 2102a l.” 

s. Read now '* 2102a ii." 

t. Read now “ 2102a iii."* 

a. Read now “ 2102a Iv.** 

21Q2a V. — -.] — R. v. Wiser 

McCueight, [1930] 1 W\ W. R. 976 ; 
51 Can. C. C. 117 ; 42 B. C. R. 517.— 
CAN. 

2103 iii. ,1 — A man A* a woman 

ivero tried jointly on the charge of 
having murdered the husband of tbe 
woman. They wore convicted & 
eentenecd to death. Each of the 
accused had applied to tho trial judge 
for a separate trial, on tho CToimd that 
statements had been made by each 
which would be admissible in evldenoe 
against the person making tbe state- 
ments, but which tended to incriminate 
the other accused, against whom the 
statements would be inadmissible. 
The trial judge had refused the 
applications : — Held : the refusal of 
the trial judge to grant separate trials 
did not amount to a miscarriage of 
justice. & afforded no ground of appeal. 
— A.-G. V. Joyce, A.-G, e. walbii, 
[19291 I. R. 526.— IR. 

so. Charge of vagrancy.] — Ex p. 
Wright, Ex j>. Parker (1910), .54 
Can. C. C. 310. -OAN. 
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2105a. .1 — When a statement by one accused 

intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately. — 
R. V. Seymour (1927), 20 Or. App. Rep. 08, 
0. 0. A. 

2108. Add, Annotation : — Folld. R. v. Lonsdale 
(1930), 47 T. L. R. 80. 

2109. Add, Annotation : — N.F. R. v. lx)nsdale 
(1930), 47 T. L. R. 80. 

2115a. .] — Indictments should not 

be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — R. v. Clarke 
(1926), 18 Or. App. Rep. 166, C. C. A. 

2119a. Leaving counts on file — Undesirable 
practice.] — R. v, Teapk- White (1930), 22 
Or. App. Rep. 03, C. C. A. 

2119b. Offence must be of similar character.] — 
R. V. niLL (1930), 22 Cr. App. Rep. 64, 
C. C. A. 

2150. Add, Ayinoiaiion : — Consd. R. v. Southern 
(1929), 142 L, T. 383. 

2151. Add, Annotation : — Consd. R. v. Kendrick & 
Smith (193:), 144 L. T. 748. 

2155a. .] — R. V. Lubepo, No. 3ir>6d, 

pOfil, 

2195. Add, Annotation Retd, R. v. Central 
Criminal Court JJ., Ex p, L, C, C., [1925] 2 
K. B. 43. 

2204a. Wrong statute inserted — Later 

statute in similar words.] — The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his ow'n use certain shares deposited with 
him by a co-trustee. In an afu{A..‘,vit filed by 
the accused in defence to prfJceed!n^T^ for an 
account commenced against him by the co- 
trustee in the Ch, Div., the accused bwo^’e 
that he had, with the approval of his eo- 
trustoo, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bkpey., he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. Pie was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), s. 21, 


but the judge, on hla notice being brought 
to the forot that that Act was not in force 
at the time when tlio offence was alleged 
to have been committed, aUowed the indict- 
ment to bo amended by the substitution of 
Larceny Act, 1861 (c. 90), s. 80, for the later 
stiitut-e. The two statutes define the offence 
in almost precisely the same words : — Held : 

(1) the indictment was defective within Indict- 
ments Act, 1916 (c. 90), s. 6 (1), by reason of 
the w^rong statute having been inserted, but 
in view of the fact that tlio offence under the 
earlier Act was defined in almost the same 
words as those used in the later Act, applt. 
could not have been prejudiced by the amond- 
meut, nor could injustice have been done to 
any defence that he might Iiave had. The 
amendment was, therefore, rightly allowed ; 

(2) the accused was not piTitected from 
prosecution by Larceny Act, 1861 (c. 96), 
B. 85, either in regard to acts disclosed by his 
affidavit or in regard i-o acts disclosed by his 
X)riiliminary examination in bkpey., tis such 
disclosures were not “ in cf)n8oquerico of any 
compulsory ]>roces8 of any couH/ of law ” ; 

(3) tJio admissions in the preliminary examina- 
tion in bkpey. were not admissions made 
“ in any conij)vilsory examination or deposi- 
tion before any ct. on the hearing of any 
matter in hkepy.,” & could, therefore, be 
^veu in evideiK^e at the trial without infring- 
ing T>arceny Act, 1916 (c. 50), s. 43 (3). — 
R. p. Turi’LK (1929), 140 L. T. 701 ; 46 
T. L. R. 357; 2! (>. App. Rep. 86; 28 
Cox, (\ V. 610, 0. C. A. 

2219a. .] — Applt. was accused of having 

obt/iined suras of n>f>ney by way of deposit 
from persons, who desired to be employed 
as managers of public-liouses, by representing 
to thorn that ho would appoint thorn to those 
I)ositions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which wore charged alternatively as obtaining 
sums of money by false pretences, as 
larceny by a trick of the same sums. In every 
one of the counts relating t<o false pretences, 
tlie indictment as originally framed ran : 
“ by falsely pretending tliat he would appoint 
... as manager.” At the close of the case 


PART VI. SECT. 4, SUB-SECT. 10.— A. j 

g i. — — Aa/uitUil on two counts — j 
Conviction on third — Validity.] — Held: 
it woa open to ibe jury to lin<i as they ' 
did. — B arton v . U., [H>2UJ 1 D. L. H. 
034 ; S. C. H. 42 ; 01 Gan. C. G. 1 ; i 
affff,, 63 O. L. B. 23».— CAN. | 

PART VI. SECT. 4, SUB-SECT. 10.— B. | 

2120 V. .1 — Where tbo trial j 

jndM had tried together illtoon charges ; 
a^mst the prisoner lor dllTereut 
offences : — Held : there was no reason 
disclosed to question his discretion in 
doing BO, since be sat without a jury, 

& the offenoes were all of a simiJar 
cbaractor & connected together by 
being parts of a systematic course of 
criminal conduct pursued by prisoner. 
— B. t?. Duff (Sask.), [1920] I D. L. B. I 
162 ; 50 Can. Crlm. Gas. 246 ; 11928 J 
3 W. W, II. 550.— CAN. 

2120 vi. .1 — The judge has juris* I 

diction to try fteparat© counts at the j 
same time wheth^jr or not the accused j 
consents to their trial together. — R. v. | 
Nbcembeu, 11931] 2 W. W. II. 810.— i 
CAN. 

P 2120 vH. B. r. NEC£.Mb£R 

(No. 2), [1931] 3 W^ W. II. 356.— 

CAN. 


PART VI, SECT. 4, SUB-SECT. 10.— C. 

pi.- “ .1 - B. V. Cakiku, 

[1931 1 2 W. W. It. 127. CAN. 

p li. - — Suborning perjurjf 
faitricaling evidence.] — The accused, 
who was charged in the one Indictment 
with suborning perjury &, also, with 
fabricating ovldencje In conmictioii with 
said offence, applied for an order requir- 
ing the Grown to sever tho ladlctmont 
& elect to proceed first on one or other 
of tho two charges : — Held : the joinder 
was not conducive to the ends of 
Justice tc, therefore, tho order should 
be granted. — B. v. Brapn (Sank.), 
(I928J 3 W. W. B. 226 ; 50 Can. Grim. 
Gas. 292.— CAN. 

PART VI. SECT. 4. SUB-SECT. 10.— D. 

r i. Sfurpbreaking <£* receiving 

fftolen goitdft .] — B. v, Ciwss (Sask.), 
(19271 4 D. L. 11. 923 ; (19271 3 

W. VV. K. 432 ; 49 Can. Crirn. Cas. 
77.— CAN. 

PART VI. SECT. 4 , SUB-SECT. 10.— E. 

21521. CoBea requiring aeparale trial — 
Indecent assault dt theft — Acts farminu 
rtari of one transactUm.\—K, v. Oashiuv 
(Out.), [1927] 4 D. L. B. HOC; 49 
Can. Crim. Cas. 93. - CAN. 

2161 i. Cases wd rtxptirina separate 
trials — Similar ads— Separate indecent 

11 


' ansaulls.] — An indictment charged 

! ac<Mi;-iod vdth Indecent assault upon one 
i Uttio gtrl.K' Indecent assault. Involving 
! murder, upon another little girl. Both 
olfoucoB were libelled as having been 
c«imniltted on tho same day at 8. : — 
Hetd : the offciices charged were so 
connected In time, cireiiiiiHtancos, He 
character an to justify their inclusion 
lit one Indictment, & no Hufllclont 
reason had bocm shown for separation 
of tlio charges. — R.M. ADvoLAni t>. 
lirCKKRSTAFF, (1920] H. C. (J.) 05. — 
SOOT. 

PART VI. SECT. 4. SUB-SECT. 13. 


J, Attempt to give jurisdic- 

tion.]-- A person committed on u 
charge which a district ct. judge ha« 
no jurisdiction to try under any clr- 
Htances, cannot be tried by such judge 
on a substituted charge over which 
the judge has Jurisdiction, on tho 
election of accused.— R. v, 

(1924] 4 I). L. R. 1072 ; 3 W. W. R. 
534.— CAN. 

y j, .] — An Indictment 

disclosing no oflfencx? &r. bad in law, was 
amended at the trial so as to make It 
an entirely different cliarge : — Hda : 
the amendment ought not to have been 
mado.—R. v. Loftus (1920), 45 Can. 
Crtm. Cos. 390 ; 69 O. L. 11. 65.-~CAN. 
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for the prosecution the judge thought it 
right to amend the coimte relating to false 
pretences so as to read ** by falsely pretending 
that he was in a position to appoint,’* etc. 
The jury convicted applt. on all counts : — 
Held : (1 ) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1916 (o. 00), B. 5 (1), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused ; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money ; (3) Larceny Act, 
1010 (c. 60), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance. — R. V. Hughes (1027), 136 L. T. 


• 671 ; 01 J. P. 89 ; 43 T. L. B. 260 ; 28 
Oox, O. 0. 386, 0. 0. A. 

2205a. Bill for rape — ^True bill found for Indecent 
assault — Necessity for fresh Indictment.] — ^An 

indictment for rape was put before the 
grand jury & they indorsed on it, “ No true 
bUl for rape. A true biU for indecent assault 
( aggravate ),” but no indictment for indecent 
assault was put before the grand jury. The 
prisoner was convicted: — Held: as there 
was no true bill for rape, A as there was no 
indictment for indecent assault, the con- 
viction must be quashed. — ^R. v. Kitching 
( 1929), 141 L. T. 687 ; 46 T. L. B. 660 ; 21 
Ci‘. App. Rep. 116, C. 0. A. ; subsequent 
proceedings^ 21 Or. App. Rep. 144, C. 0. A. 

2316. For '*0riminal I^aw Amendment Act, 1836 
(c. 36),” read ** Criminal Law Amendment 
Act, 1886 (c. 00).” 


Part VII.— Trial 

2866 Add. Annotations : — Folld. B. v. Dennis, H. 
V. Parker, [1924] 1 K. B. 867. Apld. B. v. 
McDonnell (1928), 20 Cr. App. Rep. 163. 
Refd. R. V, Williams (1925), 19 Cr. App. Rep. 
67. 

2865a. .] — ^A criminal ct. has no juris- 

diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pix)- 
secution A counsel for defts. — B. v. Dennis, 
R. V. Pakker, [19241 1 K. B. 867 ; 93 L. J. 
K. B. 888 ; 130 L. T. 830 ; 88 J. P. 84 ; 40 
T. L. R. 420; 68 Sol. Jo. 663 ; 27 Cox, 
0. 0. 632 ; 18 Cr. App. Rep 39. 0. C. A. 

2305b. .] — R. V. McDonnell (1928), 20 

Cr. App. Rep. 163, C. C. A. 

2404a. Warranted In case of alibi.] — (l)The 

police have no right to suggest by questions 
to a person detained in custody that they 
have evidence of his guilt ; answers to such a j 


of Indictments. 

suggestion are not admissible in evidence. 
(2) When the defence is an alibi defts. would 
do well to disclose it in the ct. below. Such a 
defence usually warrants legal aid. — R. v. 
Brown & Bruce (1931 ), 23 Cr. App. Rep. 56, 
C. O. A. 

2567. Add. Annotations : — Folld. R. v. Hussey 
(1924), 18 Cr. App. Rep. 121 ; R. v. Hancock 
(1931), 145 L. T. 108. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering o^y, 
which plea was treated as a plea of guilty 
generally : — Held : there was no plea of 
guilty A the case must go back, & prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 
into consideration when awarding sentence. 


PART VI. SECT. 4, SUB-SECT. 14. 

2241 i. Application nwat he made to 
court 0/ Irittt. p-lt. v. Hanky, (1B26I 2 
D. L. R. 83 ; 43 Om. Crim. Coe. 2»7 ; 
66 O. h. R. 29.3.— CAN. 


PART VII. SECT. 1. 

2865 i. Separaie indictmenia — Cannot 
6c tried jointly, A purported trial of 
two or more poraouB ou eeparate 
oharares for different offences la a 
nullity, even tbouarh tboir counsel 
offers no objection, or consents, thereto. 
— R. V. Theiulyock (Alta.), [1928] 
4 D. L. R. 431 : [1928] 3 W\ W. R. 
226 ; 50 Can. Grim. CJm. 296,~-CAN. 

2866 11. .1— R. e. Hakt. 

R. V. Eozaruk (1929), 51 Can, Crim. 
Caa. 145 : 24 Alta. L. R. 16 ; [1929] 
1 W. W. R. 425.— CAN. 

a i. — Stealino parcels from mails 
dt receHtino parcels so sfoicn.]— Reid ; 
aooused ontiUed to bo tried by a jury, 
even though the value of the property 
stolen did not exceed 1200.— R. v. 
IWANt^UK, [1927] .3 D. L. R. 539 ; 
119271 8 W. W. R. 325 ; 48 Can. Crim. 
O^. 218 : 22 Alta. L. R. 596.— CAN. 

a 11. Right to elect for trial by 

jitdge without jury — After true bill 
found — Criminal Code. c. 825. J—R. v. 
Tbomtson, R. V, Fouuods (1908), 16 
Man. L. R. 608.— GAN. 


a 111. Effect of election. ] — 

11. V. Relp (Alta.), [1927] 1 D. L. 11. 
874 ; 11927] 1 W. W. R. 29 ; 47 Can. 
Crim. Cas. 38.— CAN. 


■a. Offence punishable on indictment 
or on summary eomneiion — Decision as 
to method of friol,] — W’'here a statute 
makes an olTenoe punishable on 
Indictment or on summary conviotJou, 
It makes it either an indictable offence 
or a non-ludlotable offence, & confers 
on the Crown prosecutor or on the trial 
magistrate, perhaps partly on each, the 
right or “ option of deciding how each 
particular offence shall be considered, 
tried & punished. — R. t*. Denis (Man.), 
11927] 3 W. W. 11. 400 ; 49 Can. CMm. 
Cos, 8.— CAN. 

■b .Jurisdiction of niaffistmU’.] — R. v. 
Zanin^ [1931] 1 W. W. R, 193; 1 
D. L. R. 941.— CAN. 


PART VII. SECT. 4 , SUB-SECT. 1.— 
B. (b). 

2809 i. Defence by counsel — Accused 
must consent to representation ,] — No ct. 
has any authority to force upon a 

E risoner the serrloos of a oounsm If he 
I unwilling to accept them. — R. v. 
SPKU Dev (1929). 1. L. R. 11 Lah. 220. 
— IND. 


PART Vli. SECT. 6. SUB-SECT. 1. 

p I. Effect of — Accused estopped 

from calling on prosecution to establish 
guiU .] — H. V. RovoNELLt (1925), 44 
Can. Crim. Caa. 364. — CAN. 

p if. .] — A plea of guilty 

la a plea to the charge 6c docs not 
necessarily amount to a confession of 
all the facts alleged.- -Superintendent 
6c Remembrancer of Legal Affairs, 
Bengal v. Jnanendra Nath Ghosh 
(1920), I. L. K. 66 Calc. 1145.— IND. 

p ill. Induced by mistake — Right 

to withdraw.] — U. t>. Ah Tom, [1928] 2 
D. L. R. 748 : 49 Can. Crim. Cas. 204 ; 
60 N. S. R. 1.— CAN. 


p Iv. Power of oourt to enter plea 

of not guUiy .] — Where an accused 
pleads guilty the ot. has Inherent 
power to enter a plea of not guilty If 
for any reason the ct. deems it ad> 
visablo in the Interests of justice to 

S ut such a plea on the record. — R. r. 
:uM.u.o, [1930] App. D. 193.— «. AF. 


q i. ^ .] — ^Wbere accused Is 

indicted for murder, the question of 
insanity is raised by a plea of not 
guilty as much as the fact of kUllng. — 
R, tj. McOoskeyv (19271 2 D. L. R. 
539 : 47 Can. Crim. Cas. 122 ; 60 
O. L. R. 44.— CAN. 


12 



Voi. ZZV.— Criminal Law. OaaM 86e7ft— 8810a. 


but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
HM : the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled. — R. w. 
Lrx)YD (1923), 130 L. T. 310 ; 27 Cox, C. C. 
670 ; 17 Or. App. Rep. 184, 0. C. A. 

2671a. Plea of guilty — By person fit to plead but 
noi responsible for his actions — Effect of 
plea.] — R. V. Tebbitt (1912), Times, Apr. 20. 

2582. Add* * Annoiatwn : — Refd. R. v, Gordon 
(1926), 133 L. T. 734. 

2585a. Crime involving more serious offence In 
foreign country — Possibility of prosecution by 
foreign Government.] — ^R. v. Pbiederiksen 
(1927), 164 L. T. Jo. 45. 

2710. Add, Annotation : — Refd. R. v, Birch (1924), 
93 L. J. K. B. 385. 

2780. A€Ui, Annotations : — Refd. R. r. Birch (1924), 
93 L. J. K. B. 386; R. r. Harris. (1927), 20 
Or. App. Rep. 144. 

2780a. .] — Where, at the trial of 

an accused oerson for a criminal offence, a 
witness for i*.\e prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses a-s hostile, | 
counsel for l^he prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness. — 
R. V. Birch (1924), 93 L. J. K. B. 385 ; 88 
J. P. 69 ; 40 T. L. R. 366 ; OS »oi. Jo, 540 ; 
18 Cr. App. Rep. 26, C. C. A. 

2731a. After close of case for defence.] — A jtidge 
at a criminal (^rial has the right to call a 
witness not called by either the prosecution 
or the defence, witho\it the consent of either 
the prosecution or the defence, if in his 
opinion that course is necessary in the interests 
of justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the ca.se 
for the defence is closed, except in a case 
where a matter arises ex improvtso, which no 
human ingenuity can foresee, on the part of 
prisoner. — R. v, Harris, [1927] 2 K. B. 587 ; 
96 L. J. K. B. 1069; 137 L. T. 636 ; 91 
J. P. 162 ; 43 T. L. R. 774 ; 28 Oox, C. G. 
432 ; 20 Or. App. Rep. 86, C. C. A. 

Xwnotoium;— Diltd. H. v. Liddle (1928), 21 Gr. App. Rep. 3. 


2731b. Whore defenoa of aUM raleed.]— R. 

u. Liddle (1928), 21 Or. App. Bop. 3, 0. 0. A. 

2810. Add, Citation 1 Chit, 362. 


2823. Add, Annotation : — Apld. B. v, Baggott 
(1927), 20 Or. App. Rep. 92. 

2839a. Referenoo to fact that photographs of 
accused shown to witnesses.] — (1) Oounsel 
for the prosecution should not employ as 
pai’i of his case the fact that certain witnesses 
have been shown a photograph of prisoner, 
even if the showing of the pnotograpb was 
perfectly proper. 

(2) Whore a police witness has been asked 
by prisoner “ where did I stay on the night 
of the alleged crime ? ** In bis answer, 
has launched a series of fresh charges against 
the accused, relating to his stav at that 
place, but based on mere suspicion A; not 
included in the indictment or referred to in 

I the depositions, an irregularity has occun’od 
which goes to the root of a conviction & 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice A- the determination of 
the appeal whicli has succeeded shall count 
towards thecoinpl<?tionof the earlier sentence, 
even though there has been no application 
by applt, to that effcct.“~R. v, Haslam (1025), 
134 L. T. 168; 28 Cox, 0. 0. 106; 19 Cr. 
App. Rep. 69, 0. C. A 

AmwliUmn :-~A» In (1) Refd. R. r>a!ljr Mirror, Kx />. »nilth, 
11027] 1 K; 13. 84f>. 


2839b. Second trial— Reference to quashed con- 
viction.] — (1) On an allegation of breaking & 
entering the jury must l>e directed on the issue 

of breaking. , ^ , 

(2) When a trifd has been set aside on a 
vcTvive de 7 iovo the conviction quashed should 
not be mentioned to the jury at the second 
trial.—R. V , Li-OYt> (1924), IB Or. App. Rep. 
12. O. C. A. 


2839c. Overstatements.] — R. v. Driscoll & 

(1928). 20 Or. App. Rep. 161, O. C. A. 


2840a. Duty of prosecution to disclose everything.] 

— (1) The prosecuthni ought to disclo^ at 
the trial all relevant evidence. (2) Deft, 
who gives evidence of his previous conviction 
cannot set up that that cvRl^ince has been 
wrongly admitted. — it. v, Guerin (1931), 33 
Cr. App. Rep. 39, C. O. A. 


PART VII. SECT. 6. SUB-SECT. 2.~B. 

• I. Evidence mufA he shown to 

be TOoferfol.]— Ti. v. Carrier (8^k.) ' 
(1929), 51 Can. Criiu. Caa. 420.— CAN. 

PART VII, SECT. 7, SUB-SECT. 6.— C. 

■0. Effect of eroas-examinatUm of 
paHy*B own Wbero a party 

u allowed to cro88*6xamine bis own 
witness, the effect of that cr^- 
examination must be to discredit that 
witness altogether & not merely to 
get rid of Mfft of his testimony, 6c 
braoe that witness’s evidence must be 
excluded altogether. In the case of a 
witness for the prosecution, this means, 
ao far as it supports the cose for the 

S roseontion, for obviously tbe^dof^oc 
\ entiUed to rely on tomnoh of ^ 
evidence as supports thew 
V, Mokbux. Kban (1928), I. It, R 56 
CWq. 146.— hid. 


PART VII. SECT. 7, SUB-SECT. 6.— D. 

86. After close of case for pron^ttion-' 
WUneaa colled to mipplv 
evidence.y—Ji, v. Hepwobth, 11928] 
App. D. 265.— S. AF. 

sf. After pka of gudlu— Taking evi- 
dence of complainant — For purpoat of 
decitiinQ aenience.] — While it Is within 
the power of the after 

of guUty has been catered & 
sentence is passed, to hear the evldenw 
of the complainant in order to assist 
him in deddlng on the proper sonton^, 
he must av<^ the danger of giving 
consideration, In p^lnK 
aicfirravatlng circumstanoes dl^losed by 
^ evidence whieb may ohi^ the 
chSacter of the oflei^ charged 
the prisoner. — R. c. Wherpai^, 11927] 
3 W. li, 704 ; 4® Cas. 

62 ; 22 Saak. L. R. 148. — CAN. 
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PART VII. SECT. 7, SUB-SECT. 7.— B. 

2816 111. ^.1- The duty of a 

Public I*ro8coutor Is to ioj»n»^nt, not 
the polloo, but the Crown. & this duty 
Should bo discharged fairly & J 

6c with a full sonso of the responsibility 
attaching to the position. In a capital 
case the duty of the Crown is to j^ace 
before the ct. all materials Irrespo^vo 
of the fjuestion as to whether they 
exculpate accused o** lacrtminato him. 
— kuNJA BUDUDUI V. 11. (1928), I. L. R. 
8 Pat. 289.'"1ND. 


PART VII. SECT. 7, SUB-SECT. 7. - 
D. (a). 

2850 i. Acettaed may insist on wUntas 
being calUd---Bv v. 

MACKINNON, 119301 8 W. W. R» 548.-- 

OAN. 
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2867* Add, Annotationa : — ^Refd. R. v, Harris, 
[1927)2 K. B. 687; R. v. Liddle (1928), 21 
Or. App. Rep. 3. 

2879a* .] — On a plea of guilty (1) there 

must be legal proof of any previous con- 
victions given in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case have not been fulfilled. 
— R. V. Finnby (1924), 18 Cr. App. Rep. 
41, 0. 0. A. 

2895a. S, P. R. v. Hunt (1847), 2 Oox, O. 0. 261. 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — R. v. Jones 
(1928), 21 Cr. App. Rep, 27, 0. 0. A. 

2986b. Should be raised in court below.] — 

R. V. Brown & Bruce, No. 2404a, 

2988a. Should not refer to probable con- 

sequences of verdict of guilty In murder trial.] 

— R. r. Frampton (1028), 21 Cr. App. Rep. 
17, C. C. A. 

2995a. .] — If the ct. is of opinion that there 

is no case against accused, it ought to be 
withdrawn from the jury. — R. v. Haslam 
(1926), 19 Cr. App. Rep. 163, C. C. A. 

3007a. .] — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused per on must be asked 


whether he wishes to give evidence on oath 
or call witnesses. — R. v. Moore (1924), 18 
Cr. App. Rep. 29, 0. 0. A, 

3008. Add. Annotation : — Distd. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 

8009. Add. Annotation : — Folld. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 

3010a. Should give evidence from witness box.] — 
A deft, is entitled under Criminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial discretion. — R, v. 
Symonds (1924), 18 Cr. App Rep. 100, 
0. C. A. 

3011a. .] — A deft, witness may in a proper 

case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him. — R. v, Wilson (1924), 
18 Cr. App. Rep. 108, C. C. A. 


3051. Add. Annotation : — Refd. II. 
(1926), 134 L. T. 632. 

V. 

Duoldey 

3056. Add. Annotation : — Refd. R. 
[1927] 2 K. B. 687. 

V. 

Harris, 

3060. Add. Ayinotaiion : — Refd. K. 
[1927J 2 K. B. 587. 

V. 

Harris, 

3063. Add. Annotation : — Retd. R. 
[1927]2K.B.587. 

V. 

Harris, 

3065. Add. Annotation : — Refd. R. 

t- 

Harris, 


[192712 K. B. 587. 


PART VII. SECT. 7. SUB-SECT. 7.~ 
E. (a). 

h i. .] — Held : tho iiioro fact 

that aocused did not havo the OBHiHtunco 
of a legal advlnor did not ahow t hat ho 
had not had a full opportiuilty for 
croRfl-exaitiinat.iori, as ho was present 
when the depOHitlon was ttikeii Si 
made no request for time or dola 5 % — 

R. V . McDonald, [1«271 App. D. tlO. — 

S. AF. 


k 1. .1 — If. r. M( Donald, [11)27] 

App. D. no.— S. AF. 

p i. Whether attejidunce 

procurable under mhpeena,] — G. was 
Indicted for Incest. B., a daufirhter of 
aoousod, who had made a deposition 
at petty scsslous in which sho swore 
that aooused had coniiiiitted the 
allemd offence, was called as a wUncss 
at the trial, & failed to appear, having 
prone into the Irish Free State, Her 
depoallion was road to the Jury, who 
having hoard the accused’s evidence, 
oonvloted him of the offence charged : 
— Held : the conviction should be 
quashed, as It had not been sliown that 
the attendance of the witness, whoso 
deposition hud been put In ovldono*\ 
could not have been procured by 
servloo on ber of a writ of subpeena 
under the Irish Free State Act, 1924. — 
R. V . OlLOHllTBT, flRSfij N. 27. — IR. 


p li. 

2 1). h . n . r»47 

B. O. R. ]3(>.— 


— .]— R. V . uku., fiuao) 

: Can. C. O. 44 ; 42 

UAN. 


p ill. Seuritan . ]- - On apply - 

ing sect. 909 of the Criminal Code, with 
respect to the depositions of certain 
witnesses fill(‘ged to have recently left 
Vancouver as pni*t of the Japanese 
(TOW of a steamer bound for the OHcnt 
Sc therefore to be ” alwent from 
Canada ” : — Held : the fact that names 
appeared on t he crow list, similar to the 
names of said witnesses was, in the 
absence of evideiujo to the contrary, & 
In view of tlio regulations governing the 
landing of Japanese sailors & the other 
ciroumstances, sufiloient to show the 
Identity of said members of tlio crew 
with said witnesses & to Justify the 
inferenoo that tho witnesses wore 


absent frtun Oauaila. — It. v. Fc;iu7ZAwa 
(N<». 1), [19301 1 W. W. U. 953 ; 955 ; 
53 Gan. O. C. 398 ; 42 B. G. R. 541, 
548. -CAN. 

p iv. Witness dangerously ill — 

Use o/.]— Under Crimes Act, 1900, 
8. 400, only so much of a deposition 
tendered in evidence should be road 
to the Jury os is relevant Sc properly 
adiuissible In ovJdcneo. — R. v, Gloveu 
(1928), S. R. N. H. W. 482 ; 4.5 N. S. W. 
AV. N. 148.— AUS. 

sp. J*roof of absence A — CAunEiJ> v. 
R, (1926), 48 Can. Grim. Cas. 109 ; 
Q. R. 42 K. B. 449.— CAN. 

sr. Kcidence given in former Irial— 
Admisskm by counsel of faets rssentutl 
to u</«i»saion.]— Applts. were convicted 
of removing, & two of them of import- 
ing, goods of over $200 in value Sc liable 
to f(»rfelturt', contrary to Customs Acl , 
H. 8. C., 1927. At their trial the Crown 
pj'oposed to put III, under sect. 999 of 
the Code, evidence given at iirovious 
trials, at w'hicli the juries had disagreed, 
b>' one W. (.Aiiuisel for the accused ad- 
mitted “ every Diet essential to tho 
admlBslou of the evidence,” & the evi- 
dence offeitHi was put In : — Held : tho 
admission of counsel, while it lendert'd 
unnecessary the establishment of the 
various facts required by sexjt. 999 to 
be proved before the evidence of W. 
could have lieen admitted, did not in 
any way identify the dociuuents read 
to the jury as the evidence given by W. 
on the former trials ; &, there lieiug no 
iiroof that tho statements put in weiv 
In fact tho ovldonco of W., Sc there 
being no oonsent that they w ere, they 
W'on^ wrongly received, & applts. w'cro 
ontjtU'd to a new' trial. — McDonald, 
CoNTER & O 'Hearn v. R., [1930] 
8. C. R. 569; 54 Can. C. C. 349.— 
CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— B. 

aq. Full cross-examination impossible 
through acl of proscctilion — ftight to 
atxtuiXlal. ] — Quebec Liquor Comad.s- 
BioN V. Goulet (Que.) (1929), 52 Can. 
Crtoi. Cas. 392.— CAN. 
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PART VII. SECT. 7, SUB-SECT. 8.— C. 

k i. .] — Where u person is 

charged with stealing goods, & tho 
fact that tho goods were sold Sc 
delivered to him is proved In evidence, 
tho case must not be allow’ed to go to 
the jury. — R. v. Fierkl (1924), 42 
Can. Grim. Cos. 150. — CAN. 

St. Trial mithout jury — Defending 
counsel entilled to make submission that 
evidence for Croum insuffl-cienlA — 11. 

V. Jones (Bask.), [1927J 3 D. L. K. 670 ; 

47 Can. Crim. G^as. 380 ; [1926] 3 

W. W. R. 313.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— D. 

3011 ill. As to preirious con- 

viction.] — R. V. CiPPOLiV (Ont.) (1928), 
49 Can. Crlm. Cas. 129.— CAN. 

o i. .] — Two panels, tried 

together on one complaint, each gave 
evidence under Criminal Evidence 
Act, 1898, 8. 1. In the opinion of tho 
Judge the evidence of neither 
Incriminated the other : — Held : neither 
was entitled to cross-examine the 
other, such right of cross-examination 
being llmitod to tho case where, in 
the opinion of the Judge, the evidence 
given incriminated, or tended to incrimi- 
nate, the follow panel. — GKM.\fELL Sc 
M’Fatden V. MacNive.v, (19281 S. C. 
( J.) 5.— SCOT. 

PART VII. SECT. 7, SUB-SECT. 9.— A. 

3061 I. J^n*<t«ice omiiied tn- 

advcriently.] — R. v. Greooire (1927), 
47 Can. Grim. (Jas. 288; 60 O. L. R. 
363.— CAN. 

k I. .] — Held: It was incom- 
petent for the prosecutor to recall a 
witness after the case for the proseou- 
tiou had been closed ; the only oir- 
cumstaxu^es in which a witness might 
be recalled after the cose hod been 
closed l>eing when this was done by 
the judge ex proprio inotu in order to 
dear up an ambiguity In the 
witness’s evidence. — M’N eiue v. H.M. 
Advocate, [1929] S. C. (J.) 50. — SOOT. 
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3090a* Accused writing Sc handing in signature.! — 

Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in. — B. v. Baijgott (1927), 
20 Or. App. Hep. 92, C. C. A. 

3120a. To assist undefended prisoner — To 

cross-examine.] — Tlie ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination. — R. v. Baukek 
( 1927), 20 Or. App. Rep. 70, C. C. A. 

3120b. To inform prisoner of right to 

give evidence on oath.] — K. v. Vilears (1927), 
20 Cr. App. Rep. 150, C. C. A. 

3122a. Does not include making disparaging 

suggestions.] — ’rhere ought not to be a 
suggestion from the judge that deft, on trial 
has previously appeared in a criminal ct. ~ 

B, V, Mielek (1920), 19 Cr. App. Rep. 81, 

C. C. A. 

3129a. .] — A direction must make it clear 

that the oni/.? of proof is on the prosecution. 
— R. V. Hayton (1925), 18 Cr. App. Rep. 
109, C. C. A 

3129b. .] — ( i ) ^\^len the evidence on the 

facte is in di rect conflict, the jury should he 
directed that, if they are in doubt which 
version of the facts to accept, they should 
acquit. 

Observations on (2) tlio granting of bail | 


by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal. — R. w. 
Davidson (1927), 20 Or. App. Rep. 06, C. 0. A. 

3129c. .] — A summing up must make it clear 

to the jury, especially where there is con- 
flicting evidence, that the onus of proof is on 
the prosecution. — B. v. Rbks (1928), 21 Cr. 
App. Rep. 35, O. 0. A. 

3133a. .] — While a judge is 

entitled to express his view' of any evidence, 
he ought not to “ invite ” the jury to make a 
detinito finding : any expression of his own 
views ought to be ac.companied by a direction 
that the right of deciding on the facts is 
solelv theirs. — R. v, MASON (1924), 18 Or. 
App.'Rep. 131, C. 0. A. 

3136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.] — (1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wiYing tf) invite a jury to con- 
sider whether deft, is the sort of person ” 
likely to commit the olTence charged. — H. 
V. Mahsuai.l (192.5), 18 Cr, App. Rep. 164, 
C. C. A. 

3136b. Abandoned counts not to be referred to.] - 

(1) A sumrning-up must not call attention 
to counts that i»a\c beiai obandoiiod. 

(2) On an iiidiotmont/ for obtaining by 
fals(* ]>retr*nc(\s i<'j)*e.s«mtatJonK Avhich did not 


PART VII. SECT. 7, SUB-SECT. 10.™ B. 

I i. ,) — Where it was objected 

that the A.*G. exercisod the rlffht of 
reply, alLhouffh deft, had called no 
: — Held: the A.-G. was not 
bound to Klim up for the Crown on the 
oonebision of the evidence of the 
prosecution, but liad tlio rijfht of 
reply. --U. v, IVlcLAc^Mr.A.v .‘>(i 

N. S. R. il :i ; 41 Can. Criin. Cas. ‘iJO.— 
CAN. 

PART VII. SECT. 7, SUB-SECT. II. 

h i. — To decide whclfier evidcncr 
admissifilc.i -lt ovidiuice is tendered 
to prove tijo Inadiiiidsibility of cvid<!nce 
prinid facie ndujLa.sible, it is the duty 
of the Jndtfe to rewuve & to dC(;ido t he; 
question of aflmissslbillty before the 
evidence is iciven in the heariuB: of the 
jury. — K. V. TurcAXoit, R. r. Fu)ojs 
11. c. Tueanok, 11. r. Kelly, fl9‘24j 
2 I. R. 1 IR. 

h ii. To decide udieiher antae^H 

by his admission is accomplice .' — It is 
for the JudKe, & not for the jury, to 
decide on an admlrisjou by a witness 
whether he is or is not an oeeornplieo. — 
R. V. Youno, [1923J S. A. S. R. 3^.— 
AUS. 

1 i. .] — Since It is com- 

petent for a judye tryin?? a crlralnul 
case with a jury to express his own 
oplDioms on the cvldeuce, provided ho 
makes It clear to them that they are 
the judges of the facts, Including the 
credibility of the witnesses, the fact 
that durlnp: tine cToss oxaiiiinatloii of 
a witness the judge interjected with- 
out qualification the remark, “ 8ho 
is telllne the truth,” thereby in- 
vading the exclusive province of the 
jury, was hold, in view of his full 
Sc very careful charge which left 
them In no doubt that It was their 
exoludive duty to pass on the truth of 
the evidence, not to have brought 
about d mlscarriagre of Justice within 
the Criminal Code, s. 1014 (c). — R. r. 
OL80N, fl920) 2 V. L. R. 300; 1 
W. W. R. 43] ; 01 Con. Crim. Cas. 
122 ; 23 S. b. R. 321.— CAN. 

3122 i. Fanefion of judye — Jnelvdes 
asking leading quedinns — tfe" Biiggesting 


to counsel to waive their rights to euldress 
Jury,] — R. V. Wert (192ri), 44 Can. 
Crim. Cas. 10!); 57 O. h, 11. 4 40. -• 

CAN. 

3?22 ii, Docs not include, asking 

lea<fut,g quedions .] — A judgo is not 
onUtlod to out leadintr questions to 
a witness, <!?>:' answers to wiilcli an? 
caloulati';;! t » (>rejiidlco uccusod. — R. 

V. LAlTIwcUKlt. 1020] Ap]L 1). 270. — 

S. AF. 

PART VII. SECT. 7, SUB-SECT. 12.~ A. 

31291. Dircciitm as to orius of proof. ] — 

R. V. KoixJ.MlLTVO (Man.), Il!)2r>l 2 

W. W. R. 120 ; 40 Can. (Mm. Cas. 35.— 
CAN. 

3133 iv. —.1 — A judfirc, 

in summinjc up to a Jury la a crirnln.il 
case, is entitled to connn(?nt strontrly 
on the facts. — U. r. Hutukulanp, 
11027) App. 1). 8«.— S. AF. 

3133 V. .1 - It. r. 

G ALLEN (1030), 53 (.!un. C. C. 30(5. — 
CAN. 

g (p. 207) i. VVhi^re jury dis- 

agree .] — A <lircction whlcli amounteil 
to no more than txdling the jury tliut 
It was the duty of the minority not to 
allow any wilful or obstinate iidiiereiu'e 
to their own view to prevent them from 
givintr full considerufinii to the view' 
of the majority : — IlcUl : not a mis- 
direction. — R. V. Olholm & Mc lhmn- 
sos, [10251 V. L. It. 377 ; 47 A. L. T. 
10; 31 Aranis L. 11. 22H.— AUS. 

g (p. 297) f. .1 — B. V. BrxiKicTT 

(1031), 3 D. i;. R. OOO.—CAN. 

g (p, 208) 1. JHstinctUm helween 

evuUnce of fads d: expert opinions.]— 
Whero there iB not only no di»t?ct 
U»8timony of eye-wltiK'SHCS that an 
allcfircd criminal act won conuait.tcd, 
but there is the direct U-stimony of ari 
eyc-w'ilnchs called l»y tlie (Mjwb that 
tlic act had not been eominitt<Ki, &' the 
Crown relies on a chain of circum- 
stantial evidence In wiiich the opinions 
of scientific wlt.n(*«8e8 an- referred to as 
aa imporlant link, <he charge to the j 
jury Khmild point out fhe importance ; 
of tiio distinction i)etween cjvidenfjc of 
scicntlllc <)piDlon 3c evldcntMi of actual 
material facta & eumcioutly remind I 
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tlie jury Uiat HUfh opinions were not 
tc'stimony us to fa(’l.H> «c slioiild 
Hi)e<?ifieuliy direct that tlie cir<?um- 
htanees iuoven as aet.ual objective 
facts must not only lie e-onsistent. with 
I lie mult of iieeused Imt must also be 
liicrmsisreut with aiiy rcasoiiahlc hypo- 
Uiesjs wlilel! would leave him Innocent. 
- U. r. nisuu*. [19251 1 W. W. R. 
KS7 : 43 ('em. Crim. (las. 384. — CAN. 


a i. SfatemcrUs a.s to powers 

of (.'(yurt of Criminal Appeal.] — A 
Judge In Ids cliarge to the Jurv mudo 
Htatemerits to tiie ofTecL t.hat In the 
Ct. of Criminal Appeal. In the event 
of your lliidiTiK' a verdict of firullty, 
Iirisonor’s counsel Is entitled t.o have 
the wliole inattor rovlew'od,” He ** When 
a ease troes to tlu? C’t. of rMnilnal 
ApT>efi.l the natural bent of their minds 
is to {<lve prisoner the benefit of tiie 
doubt”: — t/c/d : tho statoirients, 

taken in t.lieir ]>ror>«r contoxl., did not 
amount to iTilsdirf?cl,loii of such a 
eliarae.Rir as t,o render t.ho trial iin- 
satl: factory, though It was doBlrable 
tliat Hucli refcOineoH to tlie Ct. of 
(Jrimlnal Appeal should not be made. — 
A.-G. tJ. MuiiltAY, ll926j I. H. 200. — 
IR. 

a il, Jieadtng passages from. 

law reports.]— Therngh reading iiassages 
fi’om low reports i;-, oh a rule, undesir- 
uhle. It is not a misdirection. — it. r. 
M;a Trv Gvi (1920), 1. L. Jt. 4 Ran. 
488.-- IND. 

a lii. - llefenncr to opinion 

in text hofi/c.\' ~l t is lm?giilttP Ik, Improper 
for the prc^Hldlng judge in bis BUinming 
up to tho jury lu a cilmiual trial to 
refer to un opinion oxpreHsed In a text- 
hook, even tiumgh another passage 
in tlic same hook has bet*n put to a 
wlt ncHH during the course of the trial. — 
It. r. MoFOKExa. 119281 App. V. 132.-- 
S. AF. 


k (p. 298) 1. Failure to rnakt- 

Effte.l.\—A fair test of tho propriety of 
a trial judge’s charge to tho JuiY is that 
no ohJ(?ction taken to it at tho time 
it wofl deliverenJ.— K. v. Melyniuk & 
Humeniuk, 11930] 2 W. W. H. 179 ; 
4 1). to ll. 402 ; 53 CJan. C. C. 296 : 
24 Alta. L. R. 545 : affd., [19311 
S. C. R. 143 ; 2 D. L. B. 518.-— CAN, 
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lead if) delivery of the property must be 
carefully distinguiBhed from those which did. 

(3) In dealing with intent to defraud the 
possibility of mistake should be considered 
m directing the jury. — R, v. Green (1930), 
22 Cr. App. Rep. 46, C. 0. A. 

3187a. Whei^e Sdeniity of accused in issue.] — 
(1) When the issue is Identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them 
on his silence, if & when he hears a prejudicial 
statement. 

(2) After notice of appeal, supplementary 
pp'ounds should only be presented to the ct., 
if they disclose new matter. — R. v. Porter 
(1927), 20 Cr. App. Rep, 66, C. 0. A. 

Annotation: — Oenerailj/, Reid. U. v. Walters (1927), 20 
Or. App. Hep. 69. 

3145a. .] — ^A judge in summing up is bound 

to put deft.^s case to the jury. A mere 
expression of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jurv. — R. v. 
Marriott (1924), 18 Or. App. Rep. 74, 
C. C. A. 

8145b. .1 — A summing-up must deal care- 

fully with statements by deft, which are nol 
necessarily admissions though they may Be 
so construed. Pull effect must be given to 
the evidence of witnesses for the defence. — 
R. V, Rosen (1931), 23 Or. App. Rep. 70, 
O. C. A, 

3146. Add, Annoiaiiom : — I'oUd. R. v. Thorpe 
(1926), 133 L. T. 05. Refd. R. v. Canhara 
(1025), 18 Cr. App. Rep. 163. 

8146a. .] — Where a prisoner is charged 

with murder, dt there is evidence on which 
a verdict of manslaughter could be found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though tha.t defence has not been raised 
^ oven though that defence is inconsistent 
with the defence actually raised ; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- I 
dence upon which such a verdict could be 
based. — R. v. Thorpe (1926), 133 L. T. 96 ; i 
80 J. P. 143 ; 41 T. L. H. 468 ; 69 Sol. Jo. 
625 ; 28 Oox, O, C, 4 j 18 Or. App. Rep. 189, 
0. O. A. 

3161a. Defendant’s explanation of facts.] — 

The direction to the jury should deal with 
deft.’s explanation of facts alleged against 
him. — R. V, Mordecai (1930), 22 Cr. App. 
Rep, 146, 0. C. A. 

8151b. Must warn Jury against accepting mere 
suggestion by prosecution In cross-examina- 
tion — No evidence in support.] — The jury 
must be warned against the acceptance of 
a mere suggestion by the Crown in cross* 
examination unsupported by evidence on a 
material point. — R. v, Albxandrb (1924), 
18 Cr, App. Rep. 139, O. O. A. 

3156a,’ Indictment alleging several offences — Cases 
must be clearly distinguished.}— When an 
indictment alleges spe^o offences on dis- 
tinct dates the jo^ should be warned to deal 
with each oooasion separately, &; not to 
permit inadeauate evidence in the one to 
supplement madequate evidence in the 


other. — B. v. Boas (1924), 18 O. App. Bep. 
141, C. C. A. 

8156b. .] — ^Where an indictment lor 

indecent assault contains a number of counts^ 
each coimt charging a separate assault on a 
different person, the jury should be directed 
not to return a general verdict but to return 
a verdict on each count, A they should also 
be warned to draw a careful distinction 
between the evidence on each count A the 
evidence on every other count A not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole. — R. 
V. Bailey, [1924] 2 K. B. 300 ; 98 L. .T. K. B. 
989 ; 132 L. T. 349 ; 88 J. P. 72 ; 27 Cox, 
a C. 692 ; 18 Cr. App. Rep. 42, C C. A. 

Annolaiion ;~~Apld. R. v, Southern (1929), 142 L. T. 383. 

8156c. .] — If counts for fraudulent 

conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence. — R. v, Maclennan (1025), 19 
Cr. App. Rep. 37, C. C. A. 

3156d. Indictment containing count for 

conspiracy.] — (1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually ^ also a general coxmt for con- 
spiracy against them all, ^eat care should 
be taken in directing the jury to keep the 
issues clear 4fe to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury ; “ You must take the 
case as a whole &; not in bits.’* 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime. — R. v, 
Lubbro (1926), 135 L. T- 414 ; 00 J. P. 183 ; 
28 Cox. 0. 0. 264; 19 Cr. App. Rep. 133, 
C. O. A. 

3155e, ,] — (1 ) In cross-examination of a 

person accused of a sexual offence, questions 
should not be asked tending to show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other. — R. w. Coulman (1927), 20 Or. 
App. Rep. 106, C. 0. A, 

31561. .] — (1) A prisoner was charged 

with two distinct sexual offences, one against 
a yout^ boy, & the other against a girl aged 
five. The charges were included in one 
indictment & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence relating to the other, 
but he did not warn the jury that they must 
be careful to distinguish the evidence relating 
to one offence from the evidence relating to 
the other, Sc that they must not supplement 
the evidence in regard to one ef the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge : — Held : the con- 
viction must be quashed. 

(2) With regard to the offence against the 
girl, corroboration was required by Childresa 
Act, 1908 (c. 67), 8. 30, A there was evidence 
which might be regained as oonoboratioii 


PAFtTVlI.BE0T.7.SUB-SB0T.13.— B. I o/«»(dence.l— R. e. BOAK (B.a) (1925), 1 815811. Bbusl* «. R. (Qae.) 

8158 1. Need not oe into everp det^l 1 Oen, Oriin. Om. S25.<~CAM, j (1929), 51 Can. Crim. Caa. 263.-1^. 
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of her story. The judge, in his summing-up, 
referred to this evidence, but made no 
reference either to the statute or to the 
necessity for corroboration in this case : — 
Held : though the mei'e omission to refer to 
the statute would not in itself be a ground for 
quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quaslied on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 
boration in the terms laid down in R, v. 
Cmtckleyt 9 Cr. App. Rep. 235, 

(4) Qu. : whether tlie evidence of a young 
child can be admitted unsworn under 
Children Act, 1908 (c. 67), s. 30, unless the 
judge has affirmatively satished himself, in 
the presence of the accused & jury, that the 
child ^ possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 

[the truth. — R. r. Southern (1920), 142 
L. T. 383 ; 29 Cox, C. O. Cl ; 22 Cr. App. Rep. 
6. C. C. A. 

8157^ For “ second trial before same Jury — Clear 
direction essential — Same defendant ” read 
** Second trial — Before same Jury — Clear direc- 
tion essential — Same defendant.*’ 

3157a* .] — A jury trying a second or 

other charge against accused should bo 
warned to disregard the evidence in the 
previous trial. — R. u. Lee (1927), 20 Cr. 
App. Rep. 68, 0. 0. A. 

3168. For ** — Different defendants read 

** Different defendants.** 

3158a. First trial set aside on venire d© novo 

— ^Reference to first conviction — R. v. 
Lloyd, No. 2839b, ante, 

3165a. •} 7 -(l) When prisoners aj*e tried 

together, the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 
(c. 59), s. 10 (4), seven days ” means seven 
clear days. — R. v, Dean (1924), 18 Cr. App. 
Rep. 21, C. C. A. 

3165b. Counts lor other offences in- 

cluded.] — ^When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead tiie 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — R. v, Taylor (1924), 18 
Cr. App. Rep. 153, C. C. A. 


31650. — ^When sovmd accused are 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
nUing about the possession of esrch. — R. v. 
Pbckham (the Younger) (1927), 20 Or. App. 
Rep. 72, C. 0. A. 

3ie5d. ,] — ^A charge to a Jury trying 

co-defts. must carefully distinguish between 
the cases of each. — R. v, MacDonald (1928), 
21 Cr. App. Rep. 33, C. C. A. 

3165e. .1 — In charging the jury the 

judge must distinctly put the defence of each 
prisoner to them. — ^R. v. Brooks (1920), 21 
Cr. App, Rep. 112, 0. 0. A. 

3172a. Where unsworn statement & evidence on 
oath of witness in oonftict.] — R. v, Harrxb 
( 1927), 20 Cr. App. Rep. 144, C. C. A. 

3174a. .] — On a trial for murder the defence 

of manslaughter ought not to be withdrawn 
from the jury where there is evidence to 
support it. — R. V. Ball (1024), 18 Or. App. 
Rep. 149, 0. C. A. 

3178. Adfl. Annotation : — Consd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3179. Add., Annotation : — Oonsd. R. v, Thorpe 
(1926), 133 L. T. 95. 

3179a. .] — R. V. Thorpe, No. 8140a, ante* 

3179b. Where defence of manslaughter 

raised.] — R. v. Hall, No. 8338a, post, 

3180. After this case add “ See^ also, Nos. 6033- 
5938, post:* 

3180s. .] — On an indictment for obtain- 

ing by false pretences, the jury must be 
charged that intent to defraud is of the essence 
of the offence. — R. v, Marck (1928), 21 Or. 
App. Rep. 65, 0. 0. A. 

3180b. Possibility of mistake.) - R. v. Green, 

No. 3136b, anU:, 

3180c. Direction as to breaking & entering — 
Defence of bond fide claim of rlght.^A 

defence of breaking 8c entering under a bond 
fide claim of right must be dolinitely put & 
explained to the jury, 8c the issue of felonious 
intent must be distinctly raised. — R. v. 
CuRTiSff (1925), 18 Cr. App. Rep, 174, 
C. 0. A. 

SlSOd. Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
an indiciment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, 8i if the facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must bo made clear to them in view of a 


3172a i. Whert unsworn aiatement & 
enidenct on oath of witness in conflict .] — 
When a witness whom the party calling: 
him is allowed to treat as hostile 
admits making or is proved to have 
made a previoiis ntatement Inconsistent 
with his present testimony said party 
may be permitted to cro«8-exarQiDe 
him upon that statement: but the 
use which may be made beforo the 
jury of the statement is a limited one ; 
it can be so rnted only to imi)each the 
witnea«t* credit tk thus remove any 
preindlcial effect which his present 
testimony might otherwise have on 
the case of said party, bnt not as 
evidence of the allegations of fact 
contained in the statement. There- 
fore the duty devolves upon the trial 
iudge. in summing np. to make the 
limuAtion of snch nse clear to the 
jury ; ft his feflnre to make it clear 
oonstitntes a misdirection which may 


be held to have occasioned a sub- 
stantiHl wrong or mlHcarrlaEc. — R. v. 
Fpavcis & BARBKn, 113291 3 I). L. IL 
593 ; 2 W. W. II. 104 ; 51 Can. Crim. 
Cas. 343 ; 2.3 S. L. R. 517.-^AN. 

3177 i. Where defence of man- 

slaughter is not rmseii.] — Where, on a 
trial for innrder, there is no evidence 
which would Justify the Jury in finding 
a verdict of manslaughter, there Is no 
duty on the judge to leave to the Jury 
that defence. — II. v, Buwibsh & 
McKknzik, 11928) 2 I>. L. H, 894 ; 
[1928] 1 W. W. It. 633 ; 49 Can. Crlm. 
Cas. 243 ; »9 B- C. It. 492.— CAN. 

sa. Innfjrrect statement as to elfeci of 
meteTwr.]— Where In hie summing up 
to the Jury in a criminal case the trial 
Jnd^ made a statement of the evf deuce 
which was not exactly correct, the fact 
that there was sufficient evidence apart 
from that with respect to which the 
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infstake occurred to Justify the verdict 
of guilty does not Justify tho ot., 
on apr>eat. from disregarding the mis- 
take under the Code, s. 1014 (2), If 
It Is impossible for It to say that the 
Jury “ must ” have reached the same 
conclusion rogardlcjss of the mistake. — 
H . V . Buand (Alta.), (19291 1 1). L. 11. 

.51 Can, Urlrn. I'an. 40; 24 Alta. 
L. R. .5 ; [1928] 3 W. W. R. 641.— CAN. 


3180 i. Diredion as to intent to de- 
fraud — Charge of obtaining by false 
pretences .] — A Jury shouid, la oases 
under Crlmos Act, 1915, s. 181 (a), be 
told that an intent to defraud is an 
essential element of the offonce, unless 
in the exceptional coses where the 
Intent is necessarily Involved in tho 
false statements made. — R. v, O 'Sul- 


livan, [19261 V. L. R. 514 ; 

A. L. T. 3 ; 31 Argos L. B. 263. — AVS, 
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g ossible verdict of guilty of the latter. — 
V, Fisher (1926), 19 Or. App. Rep. 166, 
0. C. A. 

3180e. Direction as to larceny by bailee — Defence 
of sale on credit.] — R. v. Ward (1928), 20 
Or. App. Rep. 167, C. O. A. 

3180f. Obtaining by false pretences — Duty to dis- 
tinguish representations.] — R. v. Green, No. 
3136b, ante, 

3185* Add. Annotation : — Refd. Oodman v. Times 
Publishing Co., [1926] 2 K. R. 273. 

3261. Add. Annoiaiion : — Refd. Nadan v. R., 
[1926] A. C. 482. 

8272. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

3283a. .] — R. v. Abrahams & Gerstein 

(1928), 20 Or. App. Rep. 183, C. C. A. 

3287a. Necessity for^ — Withdrawal of plea of not 
guilty.] — After a imsoncr charged on indict- 
ment lias pleaded “Not Guilty ” & been 
given in charge of the jury, he can only be 
convicted by a verdict of tliat jury. Until 
a vei'dict is given the record is not complete 
& he can neither be convicted nor sentenced. 
Where therefore a prisoner who had duly 
been given in charge of the jury admitted hts 
guilt during the progress of the trial & was 
thereupon treated as liaving been convicted 
on his own confession & was sentenced to a 
term of penal servitude without any verdict 
having been given by the jury : — Held : the 
conviction must Vie qi’ tshed & the prisoner 
re-tried. — R. v, Hancoi ic (1931), 100 L. J. 
K. B. 419 ; 145 L. T. 1(58 ; 76 Sol. Jo. 345 ; 
23 Cr. App. Rep. 16, 0. C. A. 


3288. Add. Annotation : — As to (3) Refd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 

3818a. .]— Where an indictment charges 

two persons with certain offences “ with one 
another,” if one is a.cquitted the other may 
sometimes but not always be convicted. — 
R. V. Edwards (1924), 18 Cr. App. Rep. 
140, C. 0. A. 

3318b. .] — ^Where in separate counts 

of an indictment a man & a woman are 
charged with incest, & there are separate 
trials of each count, the conviction of the 
man is good although the woman is acquitted. 
— R. V. Gordon (1926), 133 L. T. 734 ; 89 
J. P. 156; 41 T. L. R. 61 1 ; 28 Cox, C. C. 41 ; 
19 Or. App. Rep. 20, C. C. A. 

3362a. Indictment for shooting with intent to 
murder — Verdict of assault.] — On an indict- 
ment for shouting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault. — 
R. V. Stokes (1925), 134 L. T. 479 ; 28 Cox, 
O. C. 140 ; 19 Cr. App. Rep. 71, C. 0. A. 

3366. Add. Annotation : — Refd. R. v. Stokes 

(1925), 131 L. T. 479. 

3388. Add. Annotation: — Apld. R. v. Friend 

(1930), 22 Cr. App. Rep. 130. 

3389. Add. Annolatioji : — Apld. R. v. Friend 

(1930), 22 Cr. App. Rep. 130. 

3389a. Of fruit — Verdict of larceny at common 

law.]— On an indictment for stealing under 
Larceny Act, 18(51 (c. 96), &. 86, larceny at 
common law cannot be found ; hence the 
direction to tlio jury must make it clear that 


PART VII. SECT. 7, SUB-SECT. 12. -C. 

b i. ~. j — Tl. TtUAYiiEV 

(N. H.). [19UG) 4 D. L. 11. 705; 40 
Clan. CTliii. (’as. XIUI, — CAN. 

b ii. — BiaAoumTK 

V . U., [1027] 1 I). L. K. 1147 ; I1927J 
S. O. R. 112 ; 47 Can. CHui. Cas. 271.— 
CAN. 

so. To Am own vi<'W.] — Tn 

suinniliig up the Judifo 1 h entitled to 
express his own view. — C ooler 
Tiucffknk V . n . (1920), 29 W. A. li. R. 
40.-AUS. 

sd. To rend definitions of hiw from 
cases d’ texiboohs.] — Lkjii.anc v, R. 
(1927), 49 Can. Criui. Cas. 207 : Q. U. 
42 K. B. 503.— CAN. 

PART VII. SECT, t SUB-SECT. 14.— B. 

8217 ii. .] — Primd fade any 

complete separation of th(‘ Jury during: 
a trial in a capital cose will make the 
verdict bad, but where tlu! separation 
occurs throuph inadvertence, & tin' 
result of the trial has not been influenced 
by wbut bus occurred, tl»e veinliet 
ought to stand. — K. r. [192(5] 

1 D. L. R. 501 : 45 Cnii. Crira. Cas. 77 ; 
58 N. S. U. CAN. 

PART VII. SECT. 7, SUB-SECT. 15,— A. 

o i. Ex^idence ruled inadviissihle 

after U has been aiiyefi .] — R. r. Tkicanoii, 
U. r. Fixjoij, K. V. Treanor, R. v. 
Kelly, 11924) 2 I. R. lu.t.— IR. 

PART y II. SECT. 7. SUB-SECT. 15. — B. 

k i. ,J — Where evidence 

given before a judge in a criminal 
trial was exhibited In a trial de novo 
before a succeeding judge: — Ilel/l: sucli 
procedure was irri'gular, & consent of 
oeciistHl did not oiii'o the irregularity. — 
Umar Hajek t*. U. (1922), 1. L. U. 40 
Mad. 117.— IND, 

PART VII. SECT. 7, SUB-SECT. 16.— A. 
3270 vilL .1 — In a oriininal 


trial, with the help of a jury, a judge is 
not obliged to accept an absurd 
verdict, either as a verdict of guilty or 
as a verdict of not guilty. It is no 
part of a judge’s duty to accept & 
interpret for hiinself a verdict of on 
iiiiintelUgiblo character, when tli<; 
nieinbers of the jury are there & can 
give a proper venlict. — 11 amid Am 
Haldar V , King-Kmi'erou (1929). 

I. L. H. 57 Calc, Gl.— IND. 

8275 viil. .1 -On an indict - 

ment cliarglng accused with uSHnult 
the jury returned tx verdict, of “ guilty 
of common assault un<ler provo(;a- 
t'ion ” : — Held : the verdict was one of 
guilty. — H. r. Brogan, 11926] N. Z. i 
L. R. (53.5.— N.Z. I 

3281 iv. .1 — An Indictment | 

contained three separate counts, viz., 
rape, ufwault with intent to commit | 
rape, & Indecent aasault. The jury, j 
although properly instructed, found j 
the prisoner guilty witliout assigning 
the verdict to auy one or inor<^ of tlu* , 
said counts ; Sz, the jmlgo sentenced ] 
tiic prisoner on the assumption that tlie ' 
convlotlon ttus one for rape. On 
appeal ; — Held: while it was open to 
the ct. to sustain the verdict tm the 
least of the throe counts K to reduce 
the sentence to one appropriate thereto, 
it was also open to the ct. to order 
a new trial ; & that under all the 
circumstances the latter woa the better 
course to adopt.— R. c. Rost* (B. (’.), 
119291 3 W. W. U. (501 ; 52 Cun. Crim. 
Cns. 315.- CAN. 

PART VII. SECT. 7, SUB-SECT. 16.— 
D. (a). 

m i. Sot where prosrexiHon 

for lesser offence barred hy lapse ofiiine. j 
— R, t?. Hoskixh (Alta.) (1929). 52 
Cion. Crim. Cos. 365, — CAN. 

ra ii. .1— \Miore a pi-osecu- 

tion for a certain offence c^reated by 
stotut i? must be begun vithln a ptrriod 
nro8cril>ed by the statute & that time 
limit has expired without the proper 


proceedings having been taken pur- 
suant to the ciiuctme,nt creating the 
ofVt*nce, ii is not competent for the ct. 
on a prosecution for a greater oiVemee 
to convict for the oltenco alivady 
burned.— R. r. Hoskins, [1930] 1 

W. VV. R. 84. -CAN. 

PART VII. SECT. 7. SUB-SECT. 16.— 
D. (b). 

3348 V. Effect of verdict, ] — • 

Held : tiie finding was to be regarded 
as an acquittal on the charge of murder, 
& Code of Criminal ITooedure, s. 4.39 (4), 
iireclnded the High Ct. from having 
jurisdiction upon revision to convict 
on that charge. — K isuan Sinoii v. 
R. (1928), 5.^) h. R. Ind. App. 390.— 
IND. 

n (p. 320). Road now “ 8362a i.” 

o (p. 320). Read now “ 3362a Ii.” 

3871 v. .]— R. r. O’Brien 

(1926). 50 Can. (h*im. Cas. 369 ; 60 
N. S. R. 17.— CAN. 

3371 vi. .] — On a trial for 

rape upon G., the latter swore to 
occiuTcnoc.s which, if true, i>roved the 
crime charged, & was corroborated. 
The jury after retiring announced 
that they were not inclined to bring in 
j a verdict of guilty, adding that if the 
i charge were indecent assault it would 
j be different. They were informed by 
! the trial judge that it was rape or 
nothing. They then* brought in a 
verdict of guilty : — Held * on the 
evidence there was nothing upon which 
to bu.se a charge of a lesser offence, & 
deft,’*^ appeal must he dismissed. — R. 
r. O’Brien, [19291 1 D. R. IL 266 ; 50 
Can. Crim. Cas. 309 ; (iO N. S. R. 17.— 
CAN. 

! t (p. 323) i« Indictment for robbery — 
Verdict of receiving stfden property .] — 
A verdict of receiving stolon property 
well knowing it to have been stolen is 
not competent on an Indictment for 
robbery. — It. v. Papiah (1929), 60 
N. h. It. 19.— S. AF. 
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fruit, ^ etc., the subject of the charge, was 
growing Sd had not been severed at the 
material time. — R. u. Friend (1930), 22 Cr. 
App. Rep. 130, C. O. A. 

3391a. By trick — Verdict of false pretences — 

Indictment charging larceny by trick & false 
pretences alternatively— Indictment for false 
pretences wrong in substance.]— R. t?. 

Hughes, No. 2219a, ante. 

3394. Add. Annoialion : — Refd. R. v, St.okes 
(1925), 134 L. T. 479. 

3398a. Duty of jury to find.] — R. v. Lloyd 

(1927), 20 Cr. App. Rep. 139, C. 0. A. 

3402. Add. Annotation : — Refd. Re Pitts, Cox r. 

Kilsby, [1931] 1 Cli. .510. 

3407. For “ Second indictment to be tried — Right 
of prosecution to trial by another Jury,*’ read 
** Second Indictment to be tried — Whether 
trial by another jury.” 


3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 
deft, on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case ; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative. — R. v. Klein 
(1926), 19 Cr. App. Rep. 101, C. C. A. 

3413. Add. Annot-aiion : — Refd. Hobbs v, Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

3424. Add. Annotation : — Refd. R. v. Thorpe 
(1925), 133 L. T. 95. 

3495. Add. Annotation : — ^Mentd. Broorao v. Agar 
(1928), 138 L. T. 698. 

3526. Add. Annnintion : — Generally Refd. R. v. 
Southern (1929), 142 L. T. 383. 

3538. Add. Annotation : — Consd. R. v. Hertford- 
shire JJ., Ex p. Larson (1925), 89 J. P. 205. 


Part VIII. — Special Pleas. 


3566. Add. Annotation : — Consd. R. v. Kendiick &. 
Smith (19.3 l .s 144 L. T. 748. 

3567. Add. Aniioiation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

3603. Add. Annotation: — Refd. R. v. Kendrick & 
Smith (1931), 144 L. T. 748. 

3608a. Demanding with manaces— Threatening to 
print or publish with intent to extort.]— -Tlie 
test whether a plea of autrefois convict has 
been established is not whether the facts 
relied on by the (^rowii arc t’lc in the 

two trials, but whctlier the accused has been I 
convicted of an offence winch is the same, or 1 


])raciieally the same, as that with which ho 
is charged on the second trial. The offemces 
of thrcaitening ])ublish with intent to 
extort, contrary to l^arccny A<!t, 1916 (c. 50), 
8. 31 (2), & of uttering a letter demanding 
Tnon(‘y with menaces, contrary to sect. 29 
(I) (i), of the same Act, are quite distinct 
scixvraie, the 1‘act tliat the acciisfid has 
already been convicted of the fonma* will not 
sustain a plea of cniinfow vonvicl if lus is 
subsequently charged v/ith the latter, oven 
though the two charg(‘s he supjjortcjd by the 
same cvidenc<\---R. r. Kknduk'K At Smith 
( 1931), M l L. T. 718 ; 23 Cr. App. Rep. 1, 
C. C. A. 


PART VII. SECT. 7. SUB-SECT. 16. - G. 

3411 ill. .] — II. V. Walitsks, No. 

3217 il, ante. 

PART VII. SECT. 7> SUB-SECT. 16.— K. 

g i. Meaning of" new trwl."] - 

Where by Btutute provInioD is made 
In the roue of a jury diHagreeiiii? (or a 
new trial, there 1 h ineHUt by the wordK 
“ new Jury *’ a Jury entirely composed 
of now or fresh jurymch to tiie exclu- 
sion of all the Jurymen who formed Mie 
first Jury. — R. v. Wono O. Sa.vo, ri924J 
3 W. W. R.45 ; 34 B. C. 11. 8.~CAN. 

PART VII. SECT. 7, SUB-SECT. 17.— F. 

fe. Omission of essentiai elenient of 
crime — Oonvirtwn invalid .] — H. v. Ino 
Yick I no (1924), 43 Can. Crlm. Caa. 
392.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— A. 

3667 iv. .J— A. waa prose - 

cntA'd for BellJiifir Ihiuor lllejrally &. 
convict od. Based on the Kiune facts 
a second prosecution was broufrht for 
keepinK: liquor for sale. A. plcade<l 
autrefois convict. : — Ilchl : a good idea. 
— Qukbko IjiQtTOR Commission v. 
Duuois, [1924] 2 D. L. H. 861 ; 42 
Can. Crim. Cas. 6.'>. — CAN. 

3567 V. .]- riKEP & 

Bohkkts (alias McLkan) v. R (1926), 
47 Can. CVim. C^as. 142 ; Q. II. 42 K. B. 
36.™ CAN. 

3567 vi. .] — Ykok Ktjk v. 

IX. (1928), 1. L. R. G Klin. 38C.--IND. 

3567 vli. Offences undt'r 

differenl statnies .] — lie Wilnkfk (N. S.), 
11928] 4 U. L. 11. 809; 50 Caji. Crim. 
Cas. 196.— CAN. 


PART VIl. SECT. 7, SUB-SECT. 17.— G. 

3536 ii. In prisoner's ahscncc.] 

— HeM : the ct. was not functus 
officio. — R. V. Huqhes (1924), 35 

B. C. R. 55.— CAN. 

3536 iil. After removal of con- 

viction by certiorari.] — R. r. Knai'P 
(1925), 44 Can. Crim. Cas. 338.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

g I. — Where a person hai» 

been charged with two oOTcnccs arising 
out of the same circumstances, & he 
pleads guilty to one of the chargers, is 
convicted Sc fined, & then pleads gnilty 
to the other charge, the previous con- 
viotion & penalty cannot be phuided 
as a bar to punishment for the other 
offence. — R. v. Obioer, 11923] 3 W. W. 
R. 763 ; 41 Can. Grim. Cos. 185 ; 17 
Saak. L. R. 412.-™CAN. 


3667 viii. .1-R. v. Tra 

CUUK, 11. V. Koltk (No. 2). fl929J 
2 W. W. R. 418 : 51 Can. Crim. Cos. 
404 ; 38 Man. L. R. 238.— CAN. 


sf. Mcaninu of ** same, nwUcr ” — 
CrimiuAil CodV, s. 730.J — U. v. Baditjk 
(No. 2). 11930] 1 W. W. R. 210; 2 
1). L. R. 318 ; 53 Can. C. C. (>3 ; 38 
Man. L. R. 421.— CAN, 


PART VIII. SECT. 1, SUB-SECT. 3.— B. 

a i. Iiufictmcnt for occasioning bodily 
harm — I^rct^itms acquilial for murder,]— 
After being acquitted on a trial for 
murder accused were charged with 
asKAult Sc battery occasioni ug af^tual 
bodily harm to the msu whom they 
hdui been acquitted of murdering. 
They plea/led avirefois ewquii : — field : 
the plea of autrefois acquit furnished no 
answer to the charge in question. — 

19 


R. V. (iOHSKUN & CoHsiSLiN (Man.), 
119281 1 \V. VV. R. 134 ; 50 Can. Crim. 
Cas. 287. -CAN. 


PART VIII. SECT. 1, SUB-SECT. 3. C. 

sh. I'reparalitm of still -JWuums 
ar<iaiUal for possessing still- No bar to 
prosecution.]- It. v. ShAUdUKs WliriK 
(1930 !, 64 Can. C. C. 101.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 3.- D. 

5 I, Previous acAjuiilal for as- 

saulting constable, while discharging 
another Uutg.y—N nune vuriut.iuu in 
tlie nature of llio duty, which tho 
cd!ic<5r is allegCMl < have been engaged 
in, cannot he conslderiMl as a varia- 
tion in the natiiiii of the oiTeruK^ charged 
against accused — It. v. Diamonj>, 
11924] 3 D. h. It. Hr>9: 2 W. W. R. 
C2l ; 20 Alta. L. R. 419.— CAN. 

sm. Prosc/mlion umjer fjusloms Act, 
It. .S’, a., 1906 (c. 48), s. 215— /'revious 
cemviciion utuler Cuatoma Act, It. N. C'., 
1900 (c. 48), 8. 185.]— R. v. Saooo 
(O nt.), 11920] 3 D. L. It. 771 ; 40 
Can. Crim. Cas. 243. — CAN. 

so. Offences under Lottery cfe’ Gaming 
Act.] — ihjsp. was cljurgo<l with the 
breach of I^otUiry & (Naming Act, 1917, 
H. 39, & the complaint was dismlHSc^d 
owing to the rejcctlo/i of secondary 
evhleiico (»f a document. Later resp. 
was charged under s. 03 with being the 
occup!<;r of a t«ji»fU3rjonJHt shop which 
was iL-»ed for tho purpose of the 
occupier betting with persons resort- 
ing thereto. pleaded autrefois 

aoquU : — Held : as the two offences 
were substantially different, this plea 
did not avail. — A ixcbubch v. Bkubh- 
FOBP. [1028] S. A. S. R. 460.— AUS, 
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8644*. Aoq^Ual for otoonoo of Jurtsdlctloii*] — 
B. 0 . Waliacs (1928), 166 L. T. Jo. 336. 

8647a. Contradictory endorsement on Indict- 

ment.} — ^An indictment against applt. for rape 
was endorsed by the ^and jury : “ No true 
bill for rape, A true bill for Indecent assault 
(aggravate),*’ but no indictment for indecent 
assault was put before the grand jury. 

. Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds 
that there was no true bill for rape A that 
there was no indictment for indecent assault. 


On the same facts applt. was afterwards 
indicted for indecent assault, A he pleaded 
atUrefoia (ujquit but was convicted : — HM : 
although the first conviction had been recorded 
on the drat indictment, applt. was never in 
perU on that seif-oontradictory document, A 
the plea of autrefois acquit failed, A the second 
conviction must be affirmed* — B. v. KrrcHiKG 
(1620), 45 T. L. B. 634 ; 21 Cr. App. Hep. 
144 ; 28 Cox, 0. C. 671, C. O. A. 

3650. Add. Annotaiion : — As to (1) Consd. Pointon 
V. Cox (1926), 130 L. T. 606. 


Part X. — Informations. 


3006. Citations .-—For “ 17 W. B. 607 read 
“ 47 W. B. 607.** 

3718. Add. Annotation : — Refd. R. v. Evening 
News, Ex p. Hobbs, [1625] 2 K. B. 158. 
8751a. By constables to extort money.] — Held: 
there being bond fide instructions to the con- 


stables to watch appct., on which they had 
acted without unduly harrassing him, A 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be granted. — Ex p. Wolff 
(1863), 28 J. P. 23. 


Part XII. — Evidence and Proof. 


8790a. Identification of handwriting.]— B. 

w. McCartney A Hansen (1928), 20 Cr. App. 
Bep. 176, 0. C. A. 

8792a. .]— B. v. Taylor, Weaver A Donovan 

(1928), 21 Cr. App, Rep. 20, C, 0. A. 

3801 . Add. Annotation : — Consd. B. v. Daily 
Mirror, Ex p. Smith, [1927] 1 K. B. 845. 

8801a. .] — (1) It is permissible for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 


(3) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information. — R. v. 
Dwyer, B. v. Ferguson, [1925] 2 K. B. 
799 ; 95 L. J. K. B. 109; 182 L. T. 351; 89 
J. P. 27 ; 41 T. L. B. 186 ; 27 Cox, C. C. 
697 ; 18 Cr. App. Rep. 146, C. C. A. 
Annotations : — As to (1) Reid. R. v. Dally Mirror, Kx p. Smith, 
11927] 1 K. B. 84r). Js to (2) OoDSa. R. V. Daily Mirror, 
hJx p. Smith, 11927) 1 K. B. 815. Refd. R. tJ. WalnwrlfiTht 
(1925), 19 Cr. App. Rop. 52. 

3801b. But may be shown before arrest.] 

— A prosecutor identified a photograph as 
that of a prisoner whom the police subse- 
quently arrcst-ed. After arrest prisoner was 
picked out by the prosecutor from a number 


ap. Prosecjtiion under Prohibition 
Act (P. E. /.), s. 62 — l^rvious acquittal 
on proaecution under Excise Act, P. S. C., 
19f7, «. 181 — Failure of v. 

Ktzpatriok (P. E. 1.), 119291 4 D. L. R. 
96 ; 62 Can. Crlm. Cos. 119.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 4. 

p I. .J — IJnleew It oan be said on 

the facts or the particular case that 
there has been an adjudication on the 
merits, the permission of the ot. to 
withdraw a charm is not equivalent to 
a dlfunissal whl^ oan be pleaded in 
bar of «inbsequeut prooeediogs. — R. r. 
Bomkbs (B. d), 11929) 3 D. L. R. 772 ; 
2 W. W. R, 366 J 61 Can. Crlm. Gas, 
$56.~pAN. 

p II,. ,)— ^Blancwarp r. Jen- 

kins, 11931) 1 D. L. R. 985.— ^CAN. 

sr. No contHdion — Proceedinpa ad- 
ipumed.] — He R. v. Eckbr. Rc R. e. 

119291 3 D. L. R. 760 ; 61 Oan. 
Crlm. Oas. 409 ; 64 O. L. R. 1.— CAN. 

PART X. SECT. 1. 


•f. 

W. W/ R. 966 X 49 Csn.'Crfan. 0^ 
332 ; 89 B. O. R. 569.— CAN. 


Offmes cftorpnl under rei 

—Rj. v. Chbw Dioa, (19281 I 


PART X. SECT. 2, SUB-SECT. 1. 

0 1. Inland reoenue officer — 

Statement of capacity .] — Since only 
inland revenue officers oan lay an 
Information for an offence under Kxclue 
Act, such an Information must state 
that the person laying the information 
is an Inland revenue officer. — R. r. 
WiTSlBWicz (Mau.),J1928l 2 W. W. R. 
19 ; 49 Can. Orim. Oas. 330.— OAN. 


8791 i. Circumstantial evidence — Ea- 
clasion of other causes ,} — It Is not 
admissible to convict a person on 
circumstantial evidence if such ovl- 
dence can bo interpreted to give any 
other explanation than the accused 
person’s guUt. — R, v. Tymko (1924), 
42 Cun. Grim. Cas. 147.— CAN. 

a i. S. P. Qavsb V. R. (1926), I. L. R. 
7 Lah. 561.— IND. 


PART XII. SECT. 1. 


3786 I a. .] — Evidence is not 

admissibio of the actions of dogs while 
engaged in tracking do^m a person 
accused of a crime, even though the 
owner of the dogs testiffes os to their 
character & training & their fitness for 
tracking niou. — R. v. Wurns, fl926] 3 
D. L, K, 1 ; (1926) 2 W. W. R. 4Sl ; 
45 Can. Crim. Cas. 328 ; 37 B. C. R. 
43.— CAN. 


8786 iii. .) — Ohanshtam SiNon 

r. H. (1927). I. L. K. 6 Pat. 627.— IND. 


3786 iv. .) — The rule against a 

mere sdniilla is espeolally appUcabie 
in a case in which a state of facts is 
alleged that would make the opposite 
party guilty of a oxime. — T objeB v. 
LAMPMAN, [1980] 8 D. L. R. 269 ; 66 
O. L. R. 336.— CAN. 




b i. .) — R. V. Drmetrto 

(1926), 46 Can. Crlm. Cas. 133; 69 
O. L. R, 249.— CAN. 

b il. .1— R, V. Yok Yuen, 

119301 1 D. L. R. 716 ; 62 Con. C. C. 
300.— CAN. 


■g. Commercial documents — When 
admitted .] — On a charge of theft from 
railway oars, documents, such as 
shipping bUisL oar checkers ' records, 
etc., not made by the aocmaed 6t of 
which he had no knowledge, have 
no probative value per se therefore, 
should not be adinitted as evldeaoa 
against the accused where it Is not 
shown that the persons who made them 
aro dead.— R. v. Durr (daek.L 11989) 
1 D. L. R. 15^ 60 Oan. Qnm. Oaa* 
346; (1938) 8 W. W. R. 660.— CAN. 
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of in a room i-^HelA : thare was no | 
ground for complaint against the method of | 
identification. — R, v. Mblany (1924), 18 
Cr. App, Rep. 2, O. C. A. I 

Annotation : — Retd. R. v. Dwrcr, R. v. FfirgiiBon, [1925] 
8. R. B. 799. 

880lo. — — .1 — R. V. Dwykr, R. V, 

Ferguson, No. 3801a, ante. 

8810. Add. Annotatione: — Folld. R. v. Berg, 
Britt, Oarr^ & liummies (1027), 20 Cr. App. 
Rep. 38. Refd. R. v. Ohesshiro, Lucas & 
Bottom (1927), 20 O. App. Rep. 47. 

8817a. .] — The prosecution is not en- 

titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification lias 
been obtained by means of such photogiuphs, 
the facts of such identification ought not to 
be given in evidence. — R. v. Wainwriqiit 
( 1926), 19 Cr. App. Rep. 62, C. C. A. 

8820a. Reference to meritorious discharge 

from army.] — A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial does not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing road 
to the jury of the legal consequences of 
which he is not aware. — R. v. Parker (1924), 
18 Or. App. Rep. 14, 0. C. A. 

8820b. Evidence suggesting normal respecta- 

bility.]— (1) Questions inviting a witness to 
make su^estions should not be put in cros.s- 
examination, especially when they may have 
the effect of Inducing a prisoner (<> make an 
attack on the prosecution, winch will .let in 
evidence otherwise inadmissible . 

(2) A defending counsel should lefriiin 
from putting questions to prisoner giv^uig 


evidence which suggest normal respectability, 
but which fall just short of glvizig evidence 
of good character. — R. v, Baldwin (1926), 
133 L. T. 191 i 89 J. P. 116 ; 69 Sol. Jo. 
429 ; 28 Oox, 0. 0. 17 ; 18 Cr. App. Rep. 
176, C. C. A 

Annotatiim:—A8k>il) Reid* U.ij. Coulson (1927). 20 Gr. App. 

Rep. IOC. 

38200. .] — “ Bood character ’* of accused 

within Crimmal Evidence Act, 1898 (c. 36), 
s. 1 (/) (il), means not only general good 
character, but any claim to good character 
incidentally put forward by accused, — 
R. V. WAiJiEB (1927), 20 Or. App. Rep. 31, 
C. C. A. 

3827. Add. Annotation : — Consd. R. v. Noble 
(1928), 20 Or. App. Rep. 191. 

3834. Add. Atinotation Refd. R. v. Noble (1028), 
20 Cr. App. Rep. 191. 

3834a. 8. P. R. v. Noble (1928), 20 Cr. App. Rep. 
191, 0. O. A. 

3835. Add. Annotation: — Refd. R. v. Dunkley 
(1920), 134 L. T. (532. 

3850a. Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put In 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an att^ick on the character of 
the accused, when that is not in Issue, even 
though the object of such questions may bo 
to attack the credit of the witness not the 
character of the accused. — R. v. MoC^raiq 
(1926), 134 L. T. 160; 90 .1. P. 64; 42 
T. L. R. 215; 28 Cox, C. 0. 109; 10 Or. App. 
Rep. 68, C. C. A. 

3855a. .] — A reference in evidence to accused's 

previous conviction may become relevant by 
the nature of tlie cross-examination. — R. v. 
Lester (1927), 20 Or. App. Rep. 26, 0. C. A. 


PART XII. SECT. 2. 

3807 iv. .]— Fingcr- 

pript liiiprc»8ionH of accasod, cotn- 
pulsorily taken before hla oominittal 
to gaol, aro adminsiblo In evidence 
against him. — Tl. v. Manoolo. U92«1 
App. D. 440.-H5. AF. 

p i. Reference by magistrate to 

exMlits .] — A magistrate at a trial 
was called tc prove the Identiflcatlons 
of aooused In gaol & the methods 
adopted. Instead of stating the details 
Si Msnlts, witness referred to docu- 
ments. described as exhibits, in which 
he stated his evidence was to bo 
found. The documents were put on 
the record as his evlcJenoe : — Held : 
the attempt to record evidence In this 
manner was not only contrary to law, 
but violated the first OTiuoiplos of 
evidence, & must be entirely ignored. — 
Lal Singh v. R. (1924), 1. L. H. 6 
Lab. 390.>-lND. 

3814 il. .]^neld : not a 

ground for allowing accused’s appeal 
against his conviction. — R. v. Baglev 
(B. C.), 11920] 2 D. L. R. 717 : (1926] 
2 W. W. R. 613 ; 46 Can. Grim. Gas. 
267.— CAN. 

8814111. .}— R, V. Hariuson 

<B. C.), {1926} 3 D. L. H. 224 ; [1928] 
1 W. W. R. 973 ; 49 Gan. Glim. Gas. 
369.— GAN. 


PART XII. SECT. 3. SUB-SECT. 1.— A. 

8886 I. Con/tned to general repniaUon 
— What amounts ie.}— Evidence of 
general repute does not mean the 
plaeixig of a beteroemneons mass of 
more or leas general Statements by 
any witness who can be prodnoed to 
say aomething on hearsay or ether vrtoe 


Sc label it ** general ropute.” A man’s 
general repute Is just as much a fact 
ftfl any other fact which can bo proved 
l)y a witness. Sc the witness should bo 
asked questions to show that bo is in a 
position to know what tho general 
reputation of the acoused is, & as to 
whou Sc in what circumstances bo has 
heard tho charac:ter of atscusod dis- 
cussed. — EmI'KRor V. Ram Lal (1929), 
I. L. 11. 51 AU. 663.— IND. 


PART XII. SECT. 3, SUB-SECT. 1.- B. 

3848 vH. .] — Evidence cannot 

be given on a prosecution to prove that 
the accused is a had character, or has a 
I)roncnsity to commit criminal acts of 
similar nature to the offence charged. — 
Taylor v. K.. 22 Tas. L. it. 22.~ AUS. 

■ I. .] — The fact that a 

person has on a previous oocaslon 
been bound over may bo stated Sc 
proved as one of the grounds on which 
the witnesses to general repute beilevo 
the accused to a habitual offender. 
— R. V. KirMKRA (1928), I. L. H. 51 All. 
275.— IND. 

sa. What is evidence of had character 
— Not statements by witness as to 
disposition dr demeanour of jirisoner d' 
pri6i}7Uir's sister.] — A.-G. v. O’Lraby, 
[19261 I. R. 446.— la 

PART Xfl. SECT. 3, SUB-SECT. 2. 

e i. Choroe of indecent usmvlt,] — II. 
tf. Rkll, 11930] I W. W. R. 43.3; 2 
D. h. K. 414 : .53 Can. C. C. 80 ; 24 
Alta. L. R. 519.— CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— A. 

I I. .J— II. V. Bristol 

(N. a), (19261 4 D. L. a 763; 46 
Can. Grim. Gas. 166.— CAM. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (a). 


3920 iii. .] — On a charge of 

theft evideuoe tending to show that 
accused has been guilty of criminal 
acts, other than that upon which ho 
has been charged, is Inadmissible, Sc 
wlien allowed eutitloH accused to a 
new trial. — U. v. Mouribon (1923), 33 
B. 0. 11. 244.— CAN. 

3023 ii. .]— EvldenfiO of other 

similar acts done by accused Is not 
adiuisHibh) mor<dy for tho purpose of 
proving that accused by reason of his 
ciiaractei* or habits is likely to have 
uoinniitted the offcnoei with which ho 
is charged, but it is ndmisslhlo if it is 
relevant In any other manner what- 
ever to the guilt of accused, Sc it is not 
necessary iadore evidence of ottier 
similar out unconnected acts can be 
adirdtted that the prosecution should 
first lav a foundation for such evldenw 
by establishing a joimA facie oase 
a^inst accused, sufilcient without the 
help of any such evidence to go to the 
jury. — 11. t>. Cooi’KB, ( 1 92.3] N. Z, L« R. 
1237 ; Gtt*. L. R. .528.— N.Z. 

3923 111. .1—11. V. D/jwra (Ont-), 

[1028] 1 D. L. R. 828 ; 49 Can. Grim. 
Gas. 239.— CAN. 


3923 iv. .] — PilwiJjer was in- 

dicted for the murder of his wife by 
strychnine i>olsonlug. Evidence ad- 
du(^>d In support of the indictment was 
that f)f three children of a former 
marriage l>y prisoner, going to show 
the latter’s persistent cruelly towards 
his wife over a oonidderame period, 
in the oase of two of the onildren 
terminating two years Sc of tJan third 
one year bwose tho wife’s death. Other 



Oases 3924— 4129b. English and Bmpike Digest Supplement. 


3924* Add. Annotation: — ^RefcL Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

8925a. .] — K. v. Tidmarsh (1931), 23 

Cr. App. Kep. 79, C. C. A. 

3943a. .] — On an indictment for embezzle- 

ment evidence that, on a scries of occasions 
bclore & after those mentioned in the 
indictment, precisely similar errors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him ; — Held : 
admissible to explain motives & intentions. — 
B. V. Hichardson (1861), 2 P. & P. 343 ; 8 
Cox, O. C. 448. 

Anv4)t€Uif)7t8 : — Oonsd. U. v. Stepht•n^!l (1888), 58 h, T. 770. 
Reid. u. V. l^ttllK (1871 ), h. II. 1 C. C. R. :i28 : II. v. FnuicJs 
(1874), L. U. 2 C. C. U. 128 ; U. v. Bond, [1906] 2 K. B. 
389. 


3971. Add. Annotation : — Refd. B. v. Berg, Britt, 
Carrd & Lummies (1927) 20 Cr. App. Rep. 
38. 

3972. Add. Annoiaiion : — Refd. II. v, Bateman 
(1925), 94 L. .T. K. B. 791. 

3992. Add. Annotation Held, (hidman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

4009. Add. Annotatio7i - Apld. It. v. Oevvitt 
(1925), 89 J. P. Jo. 721. 


4009a. .] — In a chaigc* of unlawful 

carnal knowledge of a girl u rider sixteen ycals 
of age, evidenco independent of the girl's 
evidence may be given that the accused on a 


previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 
bas elapsed since the earlier act of indeijency 
affects only the weight k not the admissibility 
of the evidence. — R. v. Hewitt (1926), 134 
L. T. 157 ; 90 J. P. 08 ; 42 T. L. R. 216 ; 28 
Cox, C. O. 101 ; 19 Or. App. Rep. 64, C. C. A. 

4048. Add. Annotation : — Refd. R. v. Stuart. R r. 
Leonard, R. v. Maples, R. v. Tanncn, R. v. 
Taylor (1927), 43 T. L. R. 716. 

4129a. Statement by wife — In absence of husband.] 

— A statement by deft.’s wife to third persons 
is not evidence against deft, on his trial of 
the facts therein contained, but may be 
given in evidence with iiis remarks on them 
when it is repeal d to him. — 11. v. Findkn 
(1926), 19 Cr. App ftep. 144, C. C. A. 

4129b. Statement by co-defendant — In answer 
to questions by police.] — (1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
olTicer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if the jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up. — R. v. Tukneii 
( 1920), 19 Cr. App. Rep. 171, 0. 0. A. 


evidence of hapi'cnJntTH b<?iwcei. (lie 
time lip to which chihlriai were alilo 
to t-oBtlfy & < h<< wifo’H <k*alh tended to 
Hhow that piiKoner had bceonu! Hied 
of her '.- Held ; Uio cidldivn’n evidenee 
woB projierly adniitO'd both oh evidence 
of the iiinlieJoUH mind with which 
liriHoner killed lii« wife & of t he f<u;t 
that ho kllhjd her, ^S:. jiIho an ri'lnittin/^ 
the ]) 088 lhle def<‘nec8 t hat the wife liad 
taken the pidHOU lierscdf, either Kuicld* 
ally or aeeldeiiUiJIy.--Jt. r. iMitnn, 
(1930) N. Z. L. H. 1(117. - N.Z. 

PART XII. SECT. 4. SUB-SECT. 2. <- 
B, (b). 

3943 ii. .]~Htim, Oyaw v. R. 

(1927). I. L. R. 6 Ran. (5. -IND. 

3943 ill, .] — Evidence admitted 

to prove a system or course of conduct. 
—flAimiB r. R. (1927), 48 N. L. R. 
330.— S. AF. 

3943 iv. .] — R. V. PunucovKR 

(1930), 53 Cun. C. C. 265 ; 1 M. P. R. 
333. -CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (e). 

3960 i. General rule .] — EAdonee 
admitted to rebut u suggestion of 
nccidont or mistake. — U arkih t\ It, 
(1927), 48 N. L. R. 330.— S. AF. 

PART XII. SECT. 4, SUB-SECT. 2.- 
B. (h) i. 

p i. JHsffuute as revenue offiea'. ] 

— B. Sc others were couvietod of the 
murder of the captain of a boat 
ooutalnltur a can^o of liquor Intended 
to be illegally dciivort'd in the IJuiU^l 
States. It was proved tlnit B. liad 
hoiucht a yaehtman’s cup with a while 
ton & oraHUieiited with |?oJd braid In 
oruer to give himseif the appoaranct^ 
of a rOvonue officer, & In concert with 
the others had attacked the crew of 
the boat, under the pretence that ho 
Sc Ids associates w'ore ofllocrs of the low. 
Evidence \vn8 offered by the Crown 
that B. on one occasion recently, & 
on another at a considerably earlier 
date, had omployod similar equipment 
Sc precisely the same ruse for the 
punioso of docelviuR & disarminsr the 
opposition of bootleinrors wldle he took 
over tholr llleeal possossions : — field : 
such ovidenoe was admissible as tend- 


ing? to establish n practice. — Hakrk v. 
R., SowAsn V. R., [19261 1 D. h. R. 
115; (1926) y. C. U. 92; 45 Can. 

Clrim. Cas. 10. — CAN, 

PART XII. SECT. 4, SUB-SECT. 2.- 
B. (h) iv. 

k i. Indecent ORsault involriiuj 

murder on another child .] — In reaching 
a conclusion on a charge of lndt‘Cont 
assault, involvinir murder, upon a 
liti.le jrlrl : — Held * the jiir>^ wore 
neither hound, nor entitled, to shut 
tliejr eyes to what i.hey ndtfhi coiisidt^r 
to liave heeu proved under a oharpre 
of Indeoont assault upon another little 
jfirl, in view of the close association in 
time, character. Sc circnm8tanc<.^s of 
the incidents allosfcd witii re{?anl to 
the tAvo charses. — H.M. Advocate v. 
nU’KERSTAFF, (1926J S. C. (J.) 65. — 
SCOT. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) viii. 

4052 xiv. — — .]~A person 

accused of obtniuiiu; goo«ls on false 
pretences from B. Sc S. \va.s convicted 
on the two count-s. Th€» pretence con- 
sisted, in the B. case, of ropre.sentatiun.s 
that accused was a hank officer, at a 
certain plac4i, was low in clothes Sc was 
about to take a holiday, & Hrivinje an 
assumed uiiiiic ; in the S, ca-so, accused 
wrote a letter with similar fatso staUi- 
lucnts of bts name & employ meut Sc 
statiuir that he desired to obtain 
personal rcuuiremeiite, os he was alniut 
to ho marrie»l. Subsequently aocusod 
called it obtained Koods at S.’s ware- 
hou.se. The statements as to the 
hididay & the innri laj?t^ were not proved 
to be unf rue. Acciisoil wrote a siuillar 
letter to M., but It was not shown that 
lio obtjilned goods there. Accused 
also obtained cit'dit from F. The only 
false ropresentathm to F. the 

giving of the false name ; — Htht : 
evidence of the represontat ions to ^1. 
& F. was rightly admitted on the 
question of intent. — iU r. Rkvxolds, 
[19271 S. A. S. U. 228.— AUS. 

4052 XV. Similar mwic 

ahroati. 1 — In an indictment the charges 
against accused wore that, haying 
oouoeived a fraudulent sohemo fur 
obtaining money from the public in 
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Scotland & elsewhere by moans of 
ctiunterfeit drafts, lie (a) on Sept. 21, 
1927, uttered in a bank in Dundee a 
forged document which purjiorted to 
he a draft of a tinancc co. In Now York, 
Sc (b) on Sept. 23, in the same bank 
pretended, by telephone from London, 
that the draft was genuine. The 
Indictment further charged accused 
with pretending, in pursuance of the 
scheme, in an hotel In HrusNcls, in Oct., 
that a forged document was a genuine 
draft of the same finance co. : — Held : 
while admittt^dJy the inclilont In 
Belgium could not be made the subject 
of a Huhstautivo charge, that incident 
& the crime charged W'ero sufliolently 
closely connected to admit of ovidcnco 
rtdatiiig to that Incident being used by 
the prosecution for the purpose of 
supporting the other charges. — U.M. 
Advocate v. Josech, (1929] S. C. (J.) 
55.— SCOT. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) xi. 

f i. Previous Jlre.8 on in- 

sured proprrfi /.] — R. v. PETttlsOK, 
[1931] 2 W. W. K. 712.— CAN. 


PART XII. SECT. 4, SUB-SECT. 6.— A. 

4129a i. Statement by vdfe — In 
absence of husband .] — A Htutomout 
made by the wife of accused was 
handed to him at his own request, Sc 
ho admitted the signature was that of 
his wife. Sc made the remark, ** I did 
not think she would lot me down like 
this. Anyhow, it la not true I waa 
sacked from. ... 1 got testimonials 
from both places when I left ’* ; — 
Held : an acknowledgpiont of the truth 
of tho staUunont in whole or in part 
might bo InferriMl, & tho cxintonts of 
the statement were properly submitted 
to tho Jury, the question of admission 
nr not of tho truth of the contents being 
left to them. — R. v. Gkioo, [1920J 
N. Z. L. R. 784.— N.Z. 


t i. — ■ — .1 — R. V. Browx (vSaak.), 
[19271 4 D. L. R. 779 ; [1927] 3 

VV. V\^. R. 335 ; 49 Can. Grim. Caa. 37. 
—CAN. 


sa. May he admissible as showing 
stale of mind.y—Ji. v. WY'SOCHan 
(1930), 64 Can. O. C. 172.— CAN. 
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4189. Add, Citation : — 21 Cox, C. 0. 610. 

4194. Add, Annoiations: — Distd. li. r. Whitehead, 
[1929] 1 K. B. 99. Refd. R, v, Coulson 
(1927), 20 Or. App. Rep. 106. 

4199. Add, Annotations : — Distd. R. v, Whit-ehead, 
[1929] 1 K. B. 99. Refd. R. v, Coulson 
(1927), 20 Or. App. Rep. 106. 

4216a. .] — On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him. — R. v, Ouesshiue, 
Lucas & Bottom (1927), 20 Or. App. Rep. 
47, O. 0. A. 

4222a. .] — (1) A disorderly house at common 

law is a house which is so conducted as to 
violate law Sc good order. 

(2) Letters, if found in such a house 


referri^ to unnatural practices, may bo 
given in evidence against a person charged 
with keeping such a house. — R. v, Berg, 
Buitt, Gaiuii?: & Lummies (1927), 20 Cr. App. 
Rep. 38, 0. 0. A. 

4254a. .] — If the judge at the trial is 

satisfied tliat deft, was properly cautioned 
before lie made a stateiuont. that statement 
is admissible in ovidouco : di^ft. is not 
entitled at that stage to givt^ evidenc^e that 
the statement was impropf‘i*ly obtained.— 
K. V. Baldwin 0931). 23 (^r. App. Jtop. 02. 
O. C. A. 

4275a. Preliminary examination.]— 

R. V. l^UTrLE, No. 2204a, ayiie, 

4279. Add, Annotniion ApM. R. v, Tuttle (1029), 
140 L. T. 701. 

4286. Add. Annotation: — Apld. R. V, Tuttle 
(1029), 140 L. T. 701. 


PART XII. SECT. 4, SUB-SECT. 5.— C. 

4147 1. Should be excluded 

unless some evidence of admission by 
ojccused,] — It is only when ocousod, 
by word or oonduot. action or 
demeanour/* has accepted what they 
contain, & to the exte nt that ho docs 
so, that statements node by other 
persons in his prcs.'aoe have any 
evidentiary value. — Stj in v. R., [1920J 
1 D. L. R. 143 ; 50 Oan. Grim Gas. 
311 ; [19281 S. C. R. .553.— CAN. 

PART XII. SECT. 4, SUB-SECT. 6.— E. 

4175 il. .]— Applt. & 

twenty-one others were convicted of 
faction flghtingr within Act 11, 1890, 
In the course of the tlffht a native was 
stabbed Sc subsequently died. At 
least a quarter of an hour after he was 
wounded ho stated that it was applt. 
who had wounded him. The mojjrls- 
trate admitted evidence of this 
statement as part of the res yesim &, 
in consequence thereof, stmtencod 
applt. to 18 mouths’ imprisonment 
with hard labour, none of the other 
accused receiving; more than G mouths : 
— Held : the statement was not part of 
the res gestae Sc was wrougrly admitted. 
— Kawuui V. K. (1929), 50 N. L, R. 
39.— S. AF. 

PART XII. SECT. 4, SUB-SECT. 6.— B. 

4200 viii, .] — On a charge of 

incest there was evldcnco of prosecutrix 
having complained to her stepmother 
six days after the alleged crime was 
committed. Sc further ovidence of 
prosecutrix & her sister was allowed 
in that two days later she had com- 
plained to her sister of the crimo : — 
tlidd : ovidence of the statements made 
by prosecutrix to her sister eight days 
after the oocurreuce when she hod had 
ample opportunity to complain before, 
was inadmissible. Sc by its admission a 
substantial wrong was done to accused, 
& there should be a now trial. — U. v. 
Proteau (1923), 33 B. G. R. 39.— 
CAN. 

q i. . ] —Upon appeal from 

a conviction for rape it was argued 
that evidence of a complaint, made 
by complainant to her husband many 
hours after the alleged ollonoe, was 
improi>erly admitted, she having had 
earlier opportunities to complain to 
others, though not to her husband : — 
Held : it woe for the trial Judge to 
decide whether the oomplalnt was 
made in circumstances which rendered 
it properly admissible — the material 
point was whether it was made on the 
first reasonable opportunity — Sc the 
judge found that it would not have 
been reasonable for the woman to 
have complained to other persc'us. — 
R. V, Hill, [1928] 2 1>. L. R. 730 ; 49 
Can. Orim. Gas. 181 ; 61 O. L. U. G45. 
—OAK. 

4*09 Vi. .]— R. f. Stone- 

j.s. 


HOUSE &' P.iHIQUAI.E, [1928] 1 D. L. R. 
506 ; [19281 1 W. W. R. 1(U : 49 Gan. 
Grim. Gas. 122 ; 39 11. G. R. 279.— 

CAN. 

PART XII. SECT. 4, SUB-SECT. 7. 

4221 iH. .] — It waM objected that 

the trial judge improperly looelved in 
ovidence a book found in prisonor’s 
house, entitled “ Theses Sc Status's of 
the Thiid (Communistic) International 
of Moscow,** published In the lutorests 
of an organisation with which prisoner 
had voted to amalgamate : — Held : 
the evidence was admisaiblo. — R. v. 
MoLaohuan (1923), 56 N. S. R. 413 ; 
41 Can. Grim. Gas. 249.— CAN. 

4232 i. Must be material — (Umrge »>/ 
acts of gross indeeeney—Kvidence of 
possession of lewd pictures — Adiniitcd 
on general issue.) — upon a charge of 
gi*o8S indecency, evidence that, iudocont 
were fouutl in accused’s 
posse.?bion is not adniis.sii>l43, iinlcHS 
theni is .;ome specifle connection 
between tho art.iclcs & tho participa- 
tion of aociifliMl in tho crime. — It. v. 
Davis, [19251 App. D. 30.— S. AF. 

PART XII. SECT. 6, SUB-SECT. 1. 

1 i. Actual words cC* md substance 
of cimfcsslon sfiould be give7i.] — 'i'iio 
ct. ougtR to osoertatii as far os i»osHiblo 
the very words spoken by oocuhihI who 
is said to have conffssw'd. i’hero is 
no rulo of law which precludes the ct. 
from holding that a confession iiss been 
proved oven in cases whore the ovidence 
gives the Hulj.staiioe, though not the 
actual words of the statement mado by 
accused, if tho ct. believes that evi- 
dence. — Nun Ahi V. R. (1024), I. L. R. 
5 Lab. 140.— IND. 

1 ii. .1 — It is not the law that 

the stAtenicnt of accusod roust bo 
rejected if not In his ipsissima verba, 
but it is a raatl^ir for oonsldeTaMon 
by ttiC Judge to arriving at his tlccrlHion 
as to tho ailinlssion or not of the stale- 
meut.— A.-U. 17. M Gabe, [1927] I. R. 
129.— IR. 

sd. Previous vyritien statement incoji’ 
sistenl with -irrisorvcr's evidence at 
Irial.y^Held : admissible. — A.-(j. v. 
Murrat, [192G1 I. Jt. 260.— IR. 

6a. Statement inculpating at-jtrisun- 
ers.) — Throe applts. together with a 
woman wore convicted of the crime 
of murder. After arrest the woman 
iiiad made a statement inculpating 
applte, under whose compulsion sla* 
said she had been acting ; — Held : th4) 
Htatcmcnt was not a confession, Sc had 
been impromuly admit tod in eviden^-j' 
ttgain.sfc applts.— R. v. Camank, [1925] 
App. D. 570.— S. AF. 

ff. SUdenuod ovfTheard in cells .] — At 
the of four persons, on chargfjs 

ijjrlu'ling a charge of nmrier against 
thi^TO of the number, a police -olJlccr, 
who had Imjoji on duty on the morning 
after the murder at the ofllec in ^^b!< h 
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two of tin* pcpHOUs eliiLigcd were being 
ilotJiinoiK gavi; ovdiJeiu'o. He deponed 
that prismuuB were slioiitJng to each 
otlior in tho cells tti boo \v1»o was In. 
Ho was then asked t»y ojounHol for the 
Grown. “What did you hear 1 ” : — 
licit : the «i Host ion roust In- diHollowed. 

- - H.M. Apvocate V. Keen, 11926] 
a ('. (J.) I. ■ SCOT. 

8g. H'/uU amounts — Under 1917 
Act (c. :i\), s. 273.1 * The test to bo 
applied In deiermtiilng w'hothor a 
Htatonu'.nt made ljy ac/Ciised Is a con- 
fctwloii Nvhhlri 1917 Act (e. 31), s. 273. 
is v;hei*>e,r the nekno\vlc<lgmeut of 
guilt on t he part of the iw*. cased Is such 
that., if made in a ct. of law, it would 
have aiooimted to a plea of guilty.- 

R. r. BEf’KKii, 119291 App. I). 167.— 

S. AF. 

PART Xn. SECT. 5. SUB-SECT. 2, 

o i. — — WhexHJ a inoglstraUi 

translatod vvliut bo had written down 
to accused, w'm acdmowledgod it to 
be correct S’ ajlJxed his thumb Im- 
pr<isMjon r - //ch/ ; the confession was 
admissible, any defects in the mode of 
recording it l)clng cured liy Code of 
(■rimlnal Procedure, s. 5,33. — R. v. 
Deo DAT (1922), I. L. R. 45 All. 166.— 
IND. 

PART XII. SECT. 5, SUB-SECT. 3. 

t ([>. 408) i. .] — Tho ovidonce of 

a judgmeut dcl)tor on an examination 
for (Us<ovcry in aid of execution Is 
ariinlHsihie against, him on a subsequent 
erlroinal charge, unless he at tho time 
obje.cted to answer on the ground that 
his answers udght tend to Incriminate 
him. — Jl. V . .No/aki, 11926] 4 I). L. R. 
955; 11926) 3 W. W. R. 332: 46 

Gan. C'rini, Gas. lod ; 37 B. Ll. It. 305. -' 
CAN. 

r 1. Subsegw.at charge of per- 

jury.) —At the meilminary hearing of 
another charge, uu. cased , who was in 
custody, WHS que.'itioned by tho 
ujiigistraD*, when iiskijig foran adjourn- 
ment. He was not- njprewmtod by 
cmmsol, A had not olfcred iilmsiJf os a 
witness (tr beeri sworn. Sc his answers 
wore not taken down in writing. At 
the trial ttfjfsn^ed was (piestloned as to 
alleged a<lir»lHriions to tho magistrate 
A', he de.nied them. His denial was 
the subject of the T>erjury charge: — 
Held : the conviction for fSirJury 

HJionld he (lutished.- ■ R. v. Gie»lenhki, 
(J924 j I W. W. R. 82; 41 Can. Grim. 
Cob. 195.- CAN. 

PART XII. SECT. 5, SUB-SECT. 4. 

4303 X. .] -Neither the fact 

that accused was n<»t cautioned before 
making a statomf nt to a person to 
authority, nor the fact that it was made 
in answers to questions put by a uoHoc 
officer, Is sufficient to render it in- 
admissible in law, but they are oir- 
rumstnnccs whicb the ludgo should, 

lU 



Cases 480&-4620. 


Engush and Empibe Digest Supplement. 


4308. Add. Avnotation : — Refd. Nadan v. B., 
[1926] A. O. 482. 

4817a. .] — The fact that an accused 

peison makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at the trial. — R. v. Pattison 
(1929), 21 Or. App. Bep. 139, C. C. A. 

4351. Add. Annoialion: — Reid. R. v. Turner 
(1926), 19 Or. App. Rep. 171. 

4351a. .] — R. V . Booker, No. 8793a, 

post. 

4851b. .] — R. V . Turner, No. 

4129b, ante. 


4351c. .] — R. V. Brown & Bruce, 

No. 2404a, anU;. 

4357a. Form of statement.] — R. v. O’Dono- 

GHUE, No. 8266a, post. 

4526. Add. Annotation : — Consd. Minter v. Priest, 
. [1929] 1 K. B. 656. 

4534. Add. Annotation : — ^Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4588. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

4620. Add. Annotation : — Refd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 


conHider in exorclrtlufr IiJh discretion to 
exclude or adoriit the statomoDt. — 
U. 1). Kooten, ll«2Cl 4 P. L. R. 771 ; 
119201 1 W. W. R. 178 : 40 Can. Orini. 
Oas. 159 ; 36 Man. L. R. 461.— CAN. 

4303 »i. .] — Held: ovldouoe as 

to a vohmtary statement made by 
prisoner to tJio police, after helrif? 
cautioned, wan admissible, altbongrh 
the olToct of the Btatcnieiit was to 
indicate the prtivious bad character 
of accused. — H.M. Advoi'ate v. 
M'Pauyen, 11920] S. C. (J.) 93.— 
SOOT. 

4303 xil. .] — K. V. Haojcrui* 

(Sask.) (1927), 48 Can. Crlm. Oas. 95.— 

CAN. 

4303 xUl. — — liOIHSEAU 13. R. 
(1927), 49 Oan. Crlm. Cos. 222 ; Q. U. 

43 K. B. 106,— CAN. 

4803 xlv. KffccX of reiraclii h .] — 

A retracted eoufosslou Is adnu visible 
in ovldenoo, but Hhould have no >veight 
attached to It unless It is corroborated 
in material particulars, or the tribunal | 
comes to the conclusion that the stuto' 
iiieut as a whole is a truthful statement. 
In either of these cases the rotnuited 
statoment most be given full weight. 

Sc may be used jvgalnst a oo -accused. — 
SlIKONAUAIN SiNUll V. K. (1928), 1. L. 11. 

8 Pat. 202. - -IND. 

in (p. 111)1. .1 It. r. 

PuicK. lltiiJl 1 3 1). Ji. It. CAN, 

s (p. 412) I. .} — If buhod on 

an uumiHsiou or confeHslon to the police, 
wliori th<‘y were Interrogating a<K!Uscd. a 
conviction on a Hummary trial will be 
set aside, unless it. can be proved that 
accused made the admisBion or con- 
fession volunUirlly. — R. v. Waui> 
(1924), 41 Can. Crlm. Cas. 418.~ CAN. 

b (p. 412) i. Tfumuh not in 

accused's luitirc tonouc — ConfessUm read 
over ti> explained.] — U. r. Iwaniuujk 
(Alta.), [1929] 1 1). L. R. 279 ; 60 
Can. evim. Cas. 40.0. — CAN. 

4311 vi. .] — A confession made 

to anj’ poi*son under tlio iiilUieucc of 
a promise or tlimat held out by a person j 
In authority, ooiculatcd to induce tlic | 
confiwslon, Is Inadmissible, unless it 
bo clearly proved to the satisfaction of j 
the Judge, whoso duty it is to decide 
the question, that the promise or threat j 
did not operate upon the mind of the , 
oocused. & that the confession was 
voluntary.— "R. e. 'riiKANou, H. r. j 

Fiah> 1), R. r. Tkeanou, R. v. Kelly, i 
[19241 2 1. R. 193.— IR. j 

4311 vil. Made under influence. \ 

of menial s^igoestiim.] — R. r. Boohku , 
(Alta.h 11928) 4 1). h. U. 79.6 ; 11928] i 
3 W; >V. R. 203 ; 60 Can. Crlm. Cas. j 
271.— CAN. I 

m (p. 113) 1. — Officer onust he i 

mWwi.l -R, V. Bhyo.v (1930). 63 C^un. i 
C. 0. 198. -CAN. ; 

so. AdmissihilUg (pfesHou of loiv for 
judge.] — Tl»c iiucstioii of thi^ admissi- 
bility of an alleged confession made by 
tin oooused is one of law & for the Judge 
alone. Tho proper praetiee is to have 
all the evidence on the preliminaiT 
\»oiut whether the oonfesuon is ad- 
mi.sslblu taken at one time as a ** trial 


within a trial ” Si in tho at>sonco of tiie 
Jury. — R. V. BAaoitUK, 11931] 2 W. W. 
R. 713.- CAN. 


PART XII. SECT. 5, SUB-SECT. 5. 

4326 I. Before accused is in custodj / — 
Jnrpiirics as to offences may be made — 

A nstvers admissible in evidence — Caution 
not necessary.}— It. v. Kootkn, |1920] 

4 JJ. h . n . 771 ; I 1 U 26 J 1 W. W. R. 
178 ; 40 Can. Crlm. Cas. 159 ; 35 

Man. L. R. 461.— CAN. 

4326 11. .]— It 

is not the law that a statoment must 
bo excluded on the solo ground that 
either the statement was made in 
answer to questions put by a police 
otflccr to accused, or that it was made 
wltiioul. a caution having been llrst 
administered. It is a matter for tlio 
jiidim to decide whether, in his dis- 
cretion, lie will admit tlie statement or 
not, having regard to all tho circum- : 
HtaucoH, & observing the legal require- i 
ment that tho HUiteinent sliafl bo ! 
vohmtary, though not iieceHsarll.N 
volunteered. -A. -G. v. M‘Cabk, 11927] j 
I. n. 129.— IR. 


4326 ill. .]— I 

Where a statement nuuio by accused, j 
at t.lio time suspectod but not then ! 
arrested, to a police olfleor was frooly , 
Sc voluntarily made : — Held : the fact | 
that such officer failed to caution i 
accused <lid not render tho statement | 
inadmissible. — R. v. Baulin, [192G1 
App. D. 459.— S. AF. 

4336 xvi. .]— A I 

statement made to the police by a ; 
boy, between sixteen & soventi^on : 
yeui*8 of age, detained on suspicion of j 
munlor, not admitted. In view of the 
youth of accused, his abnormal 
physical & inontal condition at tho 
time ho made tlic statement, a doubt | 
as to tlio adO(|iiaey of tlio warning : 
given by the police, the fact tliat lie liad i 
not the benotlt of the advice of a law- : 
agent. Sc tho fact that tho Htatement , 
had followtMl upon a conversation with ! 
an iusptJctor In which quofitions put I 
to aeciLHtHl hml some bearing on tho ; 
suhjeet-mattor of the charge. — H.M. ! 
Advocate v. Aitken, [1926] a. C. f.T.) ; 
S.3.— SCOT. I 

4336 xvii. .)— A i 

statement niudo to the police by a ; 
man detained on suspicion of murder, 
in rt>ply to a question addressed by one | 
police officer to another, not admitted, 
as prisoner might have tliought tliat 
tho question was addressed to lilni, ; 

his statomont could not be rc^grorded 
as voluntary. — H.M. Advocate r. 
Lieskk, [192(il S. C. (J.) 88.— SCOT. 


4336 xviii. Burden 

of establishing voluntary character of 
stateuumt on CToie?i..l— K. e. Bellos, 
119271 3 D. L. IC 186 ; [19271 S; C. U. 
258 ; 48 Can. Crlm. Cas. 126.— CAN. 


4336 xix. How 

burden discJiarged.] — ^Sankey r. R., , 
(19271 4 1>. L. R. 245 ; 11927] S. C. R. ; 
436 ; 48 Con, Oriin. Cas. 97.— CAN. j 

PART XII. SECT. 6, SUB-SECT. 6.— A. ! 
4380 ziil. .1 — Whore tho village i 
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nanch told accused that the truth 
nad come out. Sc that ho had bettor 
say what he knew, & accused there- 
upon confessed his guilt ; — HeM : tho 
confession was inadmissible in evldeuco, 
— Kunja Suhddui V. R. (1928), I. li. R. 
8 Pat. 289.— IND. 

4380 xiv. .J-ll. V. Buown 

(1931), 3 D. L. R. .592.— CAN. 


PART XII. SECT. 6, SUB-SECT. 6.— 

C. (b). 

q i. — .) — A collecting & an assis- 
tant ‘i QQ -garget ** are porsous in 
authoi' .1 Ijlvldeuco Act, s. 24, 

when groimcl important 

part Imming up. — rlo the circum- 
stance 1 mission of tho 

offence. — R. * v. Ganesii Chandra 
Goldau( 1922), I. L. R. 50 Calc. 127.— 
IND. 


PART XII. SECT 6, SUB-SECT. 1. 

4540 iii. .] — In a criminal proso- 

cution the charge agalcst accused must 
be proved absolutely. If there is a 
reasonable doubt the conviction must 
be quashed. — R. v. Deury (1924), 42 
Can. Crim. Cas. l.'i'i.— CAN. 

4540 iv. .]— U. V. Myers (Out.) 

(1928), 60 Can. Crlm. Cas. 360.— CAN. 

k j. .] -R. V. Bryant (Sask.) 

(1929), 62 Cam Crim. Cas. 410.— CAN. 


PART XII. SECT. 6. SUB-SECT. 2. 

B (p. 430) i. lAiwful posesssion 

of liquor in lawful place .] — R. v. Cain 
(O ut.) (1929), 62 Cun. Crim. Cas. 170.— 

CAN. 

s (p. 430) ii. When discharged.] 

— It. V. Smith (Alta.) (1929), 52 Can. 
Crim. Cas. 193.- CAN. 

o (p. 131) i. .] —Whore, 

(III a chaig<5 of unlawfully wounding a 
ix^rtaiu person with Intent to maim or 
disable him, tho Crown proves that the 
acetused discharged a firearm In tho 
direction of a crowd of jiorsous Sc 
wounded tho person named, it 
establishes its case. Sc tho onus then 
slilfts to tho accused to satisfy the ct. 
that It was cither on accident or that 
he did not Intend to wound. — R.. v. 
8MAUT. 119271 3 W. W. R. 753; 49 
Can. Crim. Cas. 76 ; 23 .^Uta. L. R. 
349.— CAN. 


PART XII. SECT. 6. SUB-SECT. 3.— B. 

4610 i. Sufficiency of proof — QuestUm 
of fact for jury.] — The question of 
intent is for the jtlry Sc not for tho 
Crown. — R. v. McLachlan (1923), 56 
N. S. R. 413 ; 41 Can. Crim. Cas. 249.— 
CAN. 

4620 i. Whether special intent must 
be proved — in malicious damage to 
property.] — R. v. Masharion, [1924] 
App. D. 11.— S. AF. 


PART XII. SECT. 6, SUB-SECT. 4.— A. 

6h. Admissihility not affected by 
means of procuring evidence.] — R. v. 
1‘EUUY (P. E. I.) (1929), 52 Cun. Crlm. 
Cas. 166.— CAN. 
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4669. Add, CUation : — 1 Lreach, 300, n 

4662a. — - — .] — A deft, is entitled to se»?. a 

written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that officer on alleged dis- 
crepancies between the contents of that 
document & his sworn testimony. — 11. v 
Clarke (1030), 22 Or. App. Kcp. 58, C. C. a! 

4692. In the cross-reference following this case 
Pali XXIII., ^ct. 1, sub-sect. 

Q. (6), po«f,” read “ See Part XXXIII., 
Sect. 1, sub-sect. 1, Q. (5), post** 


4693a.;-— During hearing.] - (l) When one 
jomt deft, pleads guilty to two larcenies, the 
summing-up must not assume against another 
only indicted in respect of one that lie is 
implicated. 

(2) A witness who has been present at the 
proceedings otjfore being called is not thereby 
disqualified from giving evidence. — 11. v. 
Briggs (1030), 22 Cr. App. Rep. OS, C. C. A. 

4705a. Duty of counsel^ — ^To apply for leave to 
cross - examine as to character.] — When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 18U8 (c. 30), s. 1 ( /* ), 
it is desirable that he siiould make an exprt'ss 
application for leave to the judge before 
proceeding to that line of cross-examination. 
— H. V, Mc'Lean (1920), 134 T.. T. 040, 
C. C. A. 

4705b. To refr^iin from cross-examlnlii,; as to 

character.]- -R. v. Dunkley, No. 4731a, j»o,sf. 

4711a. .] — R. V . Baldwin, No. 3820b, 

ante. 


Add. Annotation Qoxi%^. R. v, Baldwin 
(1925), J33 L. T. 191. 

4712a. Cross-examination tending to show 

accused likely to commit offence charged.! — 

R. V. COULMAN, No. 3ir>0e, ayiU. 

4712b. What amounts to Imputation of crime 
Question as to having been at industrial school 

Admissible,] — R. r. Chavitz (HKR). 172 

Li. T. Jo. 321 ; 23 (^r. A])p. Rep. 71, C. C. A. 

4715. Add. Annotation.^ :—Conhd, R. v. I*ollne»-er 
(1930), 22 Cr. App. Rep. 75. Refd. R."r. 
Dunkley (1920), 134 L. T. 032 ; R. v. McEean 
(1920), 134 L. T. 040. 


4716. Add. AnnoUUion Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 

4733. Add. Annotation : — Refd. R. v. Dunkley 
(1920), 184 L. T. 032. 

4734a. Suggestion that witness deliberately 

committing perjury.] — (1) To suggest that a 
witness for tlie prosecution is deliberately 
committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c- 
8. 1 {f)y so as to render cross-examination of 
prisoner as to cliaracter admissible. 

(2) Even where such a line of cross- 
exaiuiniition is admissible in law, counsel for 
the prosecution should refrain from adopting 
it, unless the circumstances are such as <»o 
make it appear to be a positive duty on his 
part so to cross-examine. -R. v. Dunkley, 
11927] 1 K. B^ 32,3; 90 L. J. K. B. 15; 131 
E. r. 032 ; 90 J. \\ 75 ; 2S Cox, V. (\ M3 ; 
19 ('r. App. Re]). 7S, C. C’. A. 

4735. Add. Antiotallons : — Held. R. v. Duiikhiy 
(1920), 131 E. T. 032 ; R. v. McE(‘an (1920), 
134 L. T. 010. 

4742. Add. Annofa/ ; - Rofd. R. v. Dunkley 
(1920), 134 E. T. 032. 

4747. Add. Annotation .* -Refd. R. v. Dunkley 
(1920), 134 }j. 'r. i;32. 

4748. Add. Annotationy. ; RetfX. R. v. Dunkh^y 
(1920), 131 E. T. 0)32 ; R. v. M(?Et‘an (I92fl), 
134 L. 040. 

4749. Add. Annotaidni : Refd. R. v. Dunkley 
(1920), 134 1.. T. 032. 

4750. Add. AnnofalUm Refd. R. v. Dunk4*5y 
(1920), 131 E. T. (i32. 

4751a. - .] -StatijmerdH l)y a dehiridant itt 

evidence which do not jtcr aa import “ im- 
putations ” within (Jriininal Evidence Act, 
1898 (c. 30), H. 1 {/) (ii), may do so hy 
r«*iison of “ the natun5 or conduct of tlie 
defence.” — R. v, Coi.i.ingkk (1930), 22 

(’r. A]>j>. R«!p. 75, ( ■. a. A. 

4764a. Grievous bodily harm.] — Upon 

an indictment for inflicting grievous bodily 
iiarm, the wife of jeisunor must not be called 
as a witD<;sH for the (h'own. - - R. v. King 
(1925), 19 Cr. A])]). Rep. 34, C. (\ A. 

4770. Add. Ayinotalion — Refd. Htafham v. Slat- 
ham, 11929] R. 131. 

4f77i&. - ,| At conmion law’, on a 

cliarge against a liusband of assaulting his 
wife, the wife is not only a competent hut 
a c(»Tijpellal)le witness.- R. v. liAi'W'OitTJi, 


PART XII, SECT. 6, SUB-SECT. 4.- C. 

sm. Matter for discretion of court,]— 
Act 31 of 1917, s. 25t> (1), wmeh make? 
provision for the taking of ovidenre 
on comiulssiou In criminal proceedinga, 
is pennisaive & confers on a superior 
ct. the discretion, whether, under the 
cux^uuiatanccs of any particular case, 
it Is In the interest of justice to have 
the evidence of a witness taken on 
commission or not. — U. v. Levy, [1S29] 
App. D. 312.--S. AF. 


PART XII. SECT. 12, SUB-SECT. 1. 

b I. Policemen or spotters — Sale 

of inioxicating liquors.] — R, v. Cas- 
ciLLA, I1928J 2 D. L. R. 783 ; [19281 
1 W. W. R. 852 ; 50 Can. Crlm. Cos. 
48 : 37 Man. L. It. 315.-~CAN. 


IT i. 

(1927), 48 N. 


TvUvmitr ,] — Haiuuh v. R. 
L. R. 330.— S. AF. 


I PART XII. SECT. 12, SUB-SECT. 2. — 
i . A. 


1 b I. Can hr compeUedio furnish sped' 
i men of handurUing. | A witness, in a 
i criminal trial, though he be aucused 
I testifying on his own behalf, while under 
I cross 'OxaminutloD may be ordered to 
> write oert,aln words dicUtod to him, & 
when accused Is the witness an effect 
of such writing may l>o that a letter, 
otherwise iHiproved, is admitted in 
ovidcutse against bim.---R. a. Wiirr- 
TAKEK, IJ924J li 1>. L. n. 63; 2 

W. VV. H. 706; 42 Car». i’rtin. Cas. 162. 
—CAN. 


-K. V. llAUr (1891), 


CAN. 
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I 

I 

I 


I 

I 

1 


4695 i. AJ<ig hr rroHH-rxamined.] ~ 
f\ MciinAY, (1926) I. R. 286.— 

IR. 


PART XII. SECT. 12. SUB-SECT. 2. - 
C. (e). 

4755 ii. — .1 Two prisonorH, 

tried together on one complaint, each 
gave evidence under (Jrlmlrial Evidence 
Act, 1898 (c. *36), b. 1. In the opUiioii 
of the jndgcj the evidence of neither 
iiicriininatcd th(! other ; — Held : neither 
was entitled Ui ci-osH-exandrnj the 
other, Hnch right of croiiH-examinatlon 
Ireln^ IfmiUul to the case when?, in the 
opinion of the Judge, the evidence 
given lneriminaU?d, or tended to 
incriminate, the fellow pribonor. — 
Gummeel Sc M'Fadyen v. MacNima, 
11928) S. C. (J.) 5. SCOT. 
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[1931] 1 K. B. 117 ; 100 L. J. K. B. 52 ; 144 
L. T. 12eJ ; 95 J. P. 2 ; 29 1 m G. R. 01 ; 29 
Cox, C. C. 183 ; 47 T. L. R. 10 ; 74 Sol. Jo. 735 ; 
22 Cr. App. Rep. 87, C. C. A. 

4800. Add. Annotation : — Dlstd. K. v. Lapwoi-th, 
[1931] 1 K. B. 117. 

4816a. .] — R. V, SooTHKitN, No. 31601, 

ante. 

4818. Add. Annotations ; — Consd. R. v. Bailey, 
[1924] 2 K-. B. 300. Held. R. v. Southern 
(1920), 142 L. T. 383. 

4819. Add, Annotation : — Refd. R. v. Southern 
(1929), 142 L. T. 383. 

4822. Add, A nnotation : — Refd. R. v. Southern 
(1929), 142 L. T. 383. 

4828a. .] — R. v, Southekn, No. 

3160f, ante, 

4824a. .] — R. V, Stbvbsns (1913), 

136 L. T. Jo. 442 ; 9 Cr. App. Rep. 132. 

4826a. .] — Appct. was convicted 


of unlawful carnal knowledge of a girl under 
thirteen, was sentenced to th^ years' 
penal servitude. The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence “ by some other material evidence 
in support thereof implicating the accused." 
The orJy corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what bad 
occurred immediately after the alleged offence 
had taken place : — Reid : corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 
herself. — R. v, Evans (1924), 88 J. P. 196 ; 
18 Cr. App. Rep. 123, C. O. A. 

4826 b. .] — Corroboration of the 

unsworn evidence of a child must be 


PART XII. SECT. 12, SUB-SECT. 3.— 
B. 

q i, .1 - On the trial of a 

person charged wllli an oireiieo otlier 
than one within the claHSos of olIeiiceH 
excepted by wnb-seet. (2) of sect. 4 at 
Canada Evidence Acd from tlie oi»ej*a- 
tloii of (1) theiH>of, iH‘lth(*rthc 

uooiiH<»d nor the liusliand or wife, as th(< 
CUHO may he, of the acciiHcd is coiripo- 
t.cnt to give evidence on behalf <if the 
l>ro8©cution ; hut eit.her the OC' nsed 
or the husband or wife of the ac< used 
iiiuy, but M’.mbU the husband or wife 
is not ooiniioUuble, give cvld<jnce <iii 
behalf of the dofenoo ; provided, how- 
ever, that in no c-aHe Hhall the husband 
or wife be CiinipcUabU^ dlwc.loKe any 
ooiiftnunicatlon niad<* t<i litin or her by 
his or her spouse dining their niunlage. 

— 11. V . arnkhon, a w. vv. h. 

Ifl.S ; /)4 Can. C. C. -CAN. 

• I. Children Act, 10«8 in, fl?)— 
Whether cornpelenJ — Offence invoicing 
bodily injury.] — A man was tried upon 
a charm of using certain loivd, indecent 
& libidinous practices towards a ^rl 
aged six : — field : nn oflonce involving 
bodily Injury to tho child within the 
above Act, although no act iial physical 
liurt had been done to her, & the w’lfc 
of acouHOd could under that Act & 
Criminal Evidcii«3 Act, 1898, be called 
^.cxaraiiied by tho Crown as a wlluoss. 
— H.M. Advocate r. Lkk, (1023] S. C. 
(J.) 1.— SCOT. 

B ii. .1 — A man was 

tried upon indictment for striking at, 

attempting to cut with a razor, a 
child aged six weeks : — Held : an 
offeuoo Involving bodily Injury to tho 
oldld wrlthin tho above Act, olMiough 
the child hod not been physically 
Injured or actually touchod, &: the wife 
of accused could bo called. ^ oxamiticd 
by the Crown ns a wltnoss. — H.M. 
Advooait. e. Macphiic, (19201 S. C. (J.) 
91.— SCOT. 

PART XII. SECT. 12, SUB-SECT. 4.— B. 

4816 i. Admismbiliiy under Vlnldrcn 
Act, 1908 (c. 07), 8. 30 — Conditiom of 
rece^ieni,] — Held : the pur|:K>so of 
soot. 30 of Children Act, 1908, was to 
enable a child “ of tender years,” ago 
not dfeflnod by the statute, who does 
not, In the opinion of the ct„ under- 
stand the nature of an oath, to give 
evidence not uiKm oath if. in the 
opinion of the of., the child has suffi- 
cient IntelUgence to justify tho re- 
ception of the evidence & understands 
the duty of speaking tho truth. The 
sect, did not alter the previous law as 
to tho recciptlon of the e^ideuce of 
children on oath, which was is a 
question, not of age, but of the iutelU- 
Ki'uoc & actual mental capacity of the 


child witness, his sfuise & rcast>n of the 
danger & impiety of falsehood. 
.Strlclly speaking, the ol)jt;ctlon to the 
r(?ception of tho child's evidence on 
oath should bb taken, & the witness 
Interrogated by the ct., on tho vraie 
dire, but the practice became estab- 
lished that the objection might be 
taken on facts elicited, after the person 
was sw'orn as witness, during the direct 
cxaTninalioii or oven dming tho cross- 
examination, &, if It prevailed, the 
judge W'ould strike out the evidence & 
w'ltiulraw it from the jui*y. — A.-G. v. 
O’Bni.blVAN, (1930] 3. 11. 5.')2.-- IR, 

a i. Crimi-nal CodCt s. 1093.1 — 

Tl. i?. Oemmiij. (1924). 43 Can. Ciim. 
Cns. 300.- CAN. 

f .] — Prisoner was 

indicted for an liidooent assault on a 
girl under thirteen. At the trial there 
was admltt^nl the unsworn testimony 
of tlm ciiild alleged to have boon 
ossauitoil & of two other cljilclr(?n of 
tender years, & tho evidence of the 
mother of tho girl that she had asked 
the child what siio was crying about. 

& tiiat the cliild ’s reply was a complaint 
of prisoner’s conduct to her: — Held: 
(1) the unsworn testimony of a ciiild 
of tender years could not be corro- 
borated by the unsworn test imony of 
any number of such ciiild ron ; (2) tho 
answers of tho girl to her mother’s 
questions were not evidence of the 
facts complained of, &; could not con- 
st itnU^ corroboration of those facts. — 
U. V. COYLB, (19261 N. 208.— IR. 

f U. A panel was tried 

before a sheriff & juiT upon an indict- 
ment which set forth certain low'd, 
indecent libidinous practices towards 
a boy six years of ago. The hoy gave 
evidence in support of the charge. Hi 
his lather & mother deponed to the 
condition of his person oJothing 
shortly after tho ofifenoe, &, also, to the 
statements which he had made to them 
de rectrnfi. Tho sborlH charged the 
jury that the evidence was sulfioient 
In law to entitle them to convict, & 
the i>anel was convicted. On appeal : 
— Held : the boy’s evidence was 
Buffloiently oorroboratod In law by the 
evidence of his parents, & ovidenoe of 
statements made by a \dctim de recenti 
afforded oorroboi’atlon of that victim’s 
evidence. — M*L knnax v, H.M. Advo- 
CAT®, 11928] S. C. ( J.) 39.— SCOT. 

n i. 5r. P, IL V. Lamont). [19261 1 
D. L. U. 826 ; 45 Can. Crim. Cas. 200 ; 
58 O. L. R. 264.— CAN. 

PART XII. SECT. 18. SUB-SECT. 1. 

f i, .'.J — ^xho question whether 

a witness is on aooomplioe Is one of 
fact for tho Jury, after the judge has ! 

26 


instructed them os to what constitutes 
an accomplice & has decided that there 
Is evidence from which the jury can 
reasonably infer that the witness 
comes within that category. — II. v, 
Galtjvqhkr, [1924] 4 D. L. R, 1059; 
3 W. W. Ii, 357.— CAN. 

4628 ii a, S. P. R. v. Rodoebs (Ont.), 
1 1926 J 4 D. L, R. 609 ; 46 CJan. Crlm. 
Cos. 372.— CAN, 

4828 ii b. 5^. P. R. v. Bakdel (Ont.) 
(1927), 47 Oan. Olm. Cas. 266.— CAN. 

4828 xvl. .]- R. V. Tommy, R. 

V. Kinney, 11. v. McKinley (N. B.) 
(1929), 52 Can. Oiin. Cas. 321.— CAN. 

4828. xvii. .J- R. (Iawley) jj. 

Morel, [1931] 1 W. W. R. 209.—CAN. 

4828 xviii. .1 — R. v. Tommy, 

It. V. Kinney, II. v. McKinley, 
11930] 1 D, L. Ii. 973 ; 52 Can. C. C. 
321 ; OH appeal, 11931] 3 1). L. R. 608. 

—CAN. 

4828 xix. .1 — VioEANT r. R., 

11931] 3 1). L. R. 512.— CAN. 

o i. Permn giving bribe .] — A. & B. 
wort^ charged wdlh conspiring to obtain 
money from C. by unlaw'ful means. 
The Crown case was that prisoners had 
cunsT>irod to obtain, & had obtained, 
a large sum of money from C. as a 
bribe to refrain from taking criminal 
proceedings against C. or his daughter, 
both of whom gave evidence for the 
Oown. Accused denied having asked 
for or received any money : — Held : C. 
was not HU accomplice. — It. v. Ojaiolm 
& McPherson, (1925] V. L. It. 377 ; 
i 47 A. L. T. 10 ; 31 Argus L. U, 228-— 

! AUS. 

I so. Person implicated in crime — 
Whether as principal or accessory .] — A 
person Implicatod, either as principal 
' or 08 accessory in the crime imder 
investigation, is an *' accomplioe ” 
within the rule. — A.-Q. v. Linehan, 
[19291 1. It. 19.— IR. 

1 sp. Person cognisant of act of accused. ] 

I — A witness, whose evidence had been 
I admitted as oorroborattng a girl, was 
Bhowm to have known of the act of 
I accused & to have assisted him to 
procure certain dru^ to be used to 
bring about a miscarriage, but there 
was no evidence to show he knew of 
the gtri’s age : — Held : there was no 
evidence to show that the witness was 
an acoompUoe Sc the Judge was right 
in not directing the jury that his 
! evidence was not corroborative. — R. 
V. Kennbwkll, [1927} 3. A. S. R. S87. 
—AUS. 

sq. Person taking xvoman to accused 
to perform illegal operofion. 1—R. v, 
Synowizbwa, U931] 2 D. L. R, 65.— 

CAN. 
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“ material evidence implicating accused.” — 
H. V. STANI.KY (1027), 20 Or. App. R-ep. 58, 
O. 0. A. 


-.]“R. r. Smith, No. 00(30a, post. 


4878a. 

4801. Add. Annotation : — Retd. 11. v. Beebe (1925), 
133 L. T. 736. 

4900. Add. Annotation : — Consd. R. v. Beebe 
(1925), 133 L. T. 736. 

4902. Add. Annotations : — Consd. R. v. Beebe 
(1925), 133 L. T. 736. Reid. Statham r. 
Statham, [1929] P. 131. 

49,34. Add. Annotations ; — Apld. R. v. Evans 
(1924), 88 J. P. 196 ; R. v. Beebe (1925). 133 
L. T. 730. Consd. Statham v. Statham, fl929j 
P. 131. Apld. R. V. Oharavanmutiu (1930). 
22 Or. App. Rep. 1. Consd. R. v. IXavn^s 
(1930), 22 Ci\ App. Rep. 33. Held. R. t». 
Rosa (1924), 18 Or. App. Rep. 141 ; R. v. 
Harris, [1927] 2 K. B. 587. 


! 4942. Add. AnnotaHona : — ^Dlstd. B. v. Whitehead, 
[1920] 1 K. B. 09. Consd. Statham v. 
Statham, [1920] P. 131. 

4943a. .] (1) It is an iusulllciont direction 

to the jury that luat^^rial witnesses may be 
accomplices ; it must be added that if this 
is found, thei*e ought not to be a conviction 
unless there is corroboration. 

(2) The silence of the accused, on being 
charged, is not a matter to he left to the 
jury. 

(3) Where similar offences are indicted 
on different dates the gi*eatest care must be 
tiikcn in charging the jury that evidence 

I concerning one date should not be used as 
: corroboration of that concerning another. — 

R. V. Ch.vravanmuttu (1930), 22 Cr. App. 
i Rep. 1, O. C. A. 

I 4972a. .] — R. v. Smith, No. 6066a, posi. 

I 4972b. .] — R. V. Behbb, No. 0066b, posi. 


Part XIII. — Punishment and Prevention of Crime. 


4974a. .] — R v. Jones, R. v. Pooi.e, R. v. 

Tebry (1924), 18 Cr. App. Rep. 135, C. C. A. 

4974b. .]-~R. V. WniGUT (1925), 19 Cr. App. 

Rep. 19, C. C. A. 


4974c. .]— R. V. Buuoh (1910), 0 Or. App. Rep. 

74. C. 0. A. 

4994a. .]-“ Tbe mere fact that a 

man has been convicted many times is not in 


PART XII. SECT. 13, SUB-SECT. 4.— A. 

sr. Whether evidence corroborates — 
f'undUma of judge dh jury.] — It is a 
preUiuinary quostlon of law for the 
judge to determine whether there is 
any evidence that does corroborate 
the story of the approver, so far as the 
complicity of the accused is concerned. 
The judge must not tell the jury that 
such or such witness does in fact 
corroborate the approver. That is 
the function of tlic Jury & depends 
upon whether they believe the witness 
or not. — llKBATi Mohan Cuakavarty 
V. K. (1928), I. L. 11. 50 Calc. 150.— 
IND. 

PART XII. SECT. 13, SUB-SECT. 4.— B. 

4891 xi. .] — K. V, Davtdhon 

(1926), 44 Con. Crim. Cas. 911.— CAN. 

4891 xii. .] — After trial before 

a Judge & jury, deft, was convicted 
of the oflonce of stealing cattle. The 
cattle were in fact 8tt)loii — tiio defence 
was that deft, was not the thief. The 
only evidence against deft, was the 
testimony of an accomplice, one L. ; 
& the trial judge, in charglug the jury, 
told them that if they agreed that there 
was no evidence, but that of an 
accomplice, it was not safe to convict 
upon that, but if they were satisfied 
thiiy c^bt convict : — Held : the jury 
were properly directed. — R.v. 

119281 1 D. li. R. 619 ; 49 Can. Crim. 
Caa. 179 ; 61 O. L. R. 497.— CAN. 

490411 a. S. P. H. e. Rodoers (Ont.), 
ri926] 4 D. L. R. 009 ; 46 Can. Crim. 
CJas. 372.— CAN. 

4904 Jdi. .] — R. r. SwrrzKR 

(Ont.) (1925), 45 Can. Crim. Cas. 377.— 

CAN. 

4904 xiU. .1— A Charge cannot 

be said to be established merely on the 
unsuported testimony of an accomplice. 
— R. V. Satish Chandra Htnoha (1927 ), 
I. L. R. 54 CJalc. 721.— IND. 

4904 3 rfv. .]—Beld : it is not a 

rule of law that the evidence of an 
aooomplioe must be corroborated, but 
It is the general practice to require 
oortoboratwn.— C oulter & Tpktfbnb 
v.Rw (1926). 29 W. A. L. R. 40.— AUS. 

4904 XV. .] — The rule that it is 

dangerous to convict on the uncor- 
roborated evidence of an accorapHoc 


appUod in quashing on appeal a oou* 
vlctlon for uulawfuUy purchasbig from 
the (b)vt. Liquor Board a gmitor 
quantity of li(iuor than is allowed to 
be purchased on- any one day. — B. v. 
Rkale, 119281 2 I). h. R. 325 ; [1928] 
1 W. W. H. 657 ; 49 Can. Crim. Cos. 
299 ; ’2 Soak. L. R. 293.— CAN. 

4964 xvJ. .1---R. V, Ml LUG AN 

(Sask.) 52 Can. Crim. Can. 400. 

— C.\N. 

PART XII. SEC7. 13, SUB-SECT. 4.— C. 

g i. .] — t joneiul hostility to the 

vioCim cannot bo oonsbicred to bo 
(!(jri'otioration of a direct statement 
conucctiiig accused with a particular 
crime. CorrohoratJoii must point to 
tiic ideutillcatlon of the person charged 
with the partlculHT aot with which tlie 
direct evidence connects him. — R. r. 
Kalwa (192U). 1. L. 11. 48 All. 409.— 
IND. 

PART XII. SECT. 13, SUB-SECT. 4.- E. 

4960 viii. '.1 — Where the evi- 

dence of an ucAiornpllce has not been 
corroborated, Ac the charge to the jury 
merely tells them that if tlioy believe 
the acc^omplico tliey should convict 
jiccnsed, the Jury Is not pn>porIy 
tllrocted ; At, where it is iinposHihle to 
say that if properly dlrwte'd they must 
luevitably have conut to the same 
cuncIuHloii, the conviction must bo 
qua«bod, — R. v. Btakiuk (.‘Hask.), 
(19-^Cl i D. L. R. 811; [19261 2 

W. W. B. 723 ; lf> Can. CJrim. (Jaa. 
129.— CAN. 

4960 Ix. -T .1 In charglug the 
Jury the trial judge said : ** irnloss 
you are convinced beyoncl any real 
doubt that the girl has fidveii testimony 
which Is true in the material portlcuiurh, 
namely : the date ik place of connection 
with the acensed. then the accused Is 
entitled to y<jur verdict. But if you 
are so convince*!, then, of course, it 
will be your duty to declare your 
verdict ac<.*»rdlugly.*’ Held : as there 
was corroborative evidence, this direc- 
tion, together with other parts of the 
i summing up, warn sufPclent. — R. r. 
K^vnewkli!, [19271 B. A. S. R. 287.— 
AUS. 

b i. .1 — R. (ULLAOeKR, 

' Xo. 6064 vfl, post. — CAN. 
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h i. .J — A woman was 

charged with the murder of the 
illegitimate child of her grand daughter. 
'J’ho case against h(5r rcstt'cl entirely 
on tl>o evh)entM> of her granddaughter, 
Ac this evidence, as regards the main 
facta, wjw I>rac.tleal)y wholly un- 
corroborat/cd. This evidence wont to 
show that the granddaughter was 
iTUi)ll(5atcd In the crime. The woman 
w/ifi oonvict-cd & sente need tf> death : — 
Held : the rule requiring eon'oborfitlon 
of the evidence of an acoomplUjo applied 
to the taels of the case, & the jury 
should huvo been warned as to tho 
dangtu' of aotlng upon the grmid- 
(laughter’s oviduiioe alone without 
con’oboratlou. Accordingly the tson- 
viulif>n was reversed, & a re-trial ordoiHjil 
under Courts of Justb^'O Act, 1928, h. 5. 
— A.-G. V. Liniuian, [1929] I. R. 19. - 
IR. 

h il. Extent of corroboration 

nrct:amrij.] ~\t is not Hulllelont for a 
trial judge to ex ids in to u Jury that, 
where witnesses aio acx^oinpllcos. tliey 
must bo corroborated in some material 
Tiurtdcular before it Is safe for a Jury to 
convict. He must go further & explain 
that tho evld(m*!e should coulirm In 
some material i»artlcuiar not only the 
evidence that the crime lias boon com- 
mitted ])ut, also, that the prisoner r;uiii- 
mlttod It.— K. V. Glover (1928), 28 
S. R. N. H. W, 482 ; 46 N. S. W. W. N. 
148.— AUS. 

oi. .] — Where the Judge 

called the att<mtion of the jury to tJio 
rule as to tho danger of convicting on 
the imcorrol)orato<l testimony of an 
accoinplic<L at the sarne time pointing 
out that it was within their provlnc<» 
to do HO : "-Held : the conviction Hhould 
ho affirmed. — R. v. Siiemit, [19251 2 
I>. L. R. 1004 ; 44 Can. Crlrn. (Jas. 
10 ; 58 N. H. K. 116.— CAN. 

Hee, oIhOj caHCS in Part XIV, Sect. 7, 
Sub-sect. 7, B, post. 

PART XIII. SECT, 1. SUB-SECT. I. 

p I. .] ^ H. V. Leak. [19261 1 

W. W. R.88H : 4.5 Can. Crim. Cas. 226 ; 
20Sask. L R. 512.— CAN. 

4991 S. Sentence must be proportionate 
to offence — Triflino offence — I^evious 
cAmvietions .] — R. v. CR09B, [1927] 3 
W. W. R. 432.— CAN. 
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itself suftlcient reason for passing a hes^vy 
sontcnce on him for an offence which is 
trivial in itself. — K. v. Taylor n024.), 18 
Cr. App. Rep. 143, C. C. A. 

4994b. •] — The fact that a prisoner 

has committed some serious offences is no 
reason for giving^ him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
— R. V. Price (1924), 18 Cr. App. Rep. 138, 
C. C. A. 

4994c. .] — Prisoner obtained 

various small suras of money from a tobac- 
conist by falsely i^epresenting that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both in South Africa & in 
ISngland : — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a man 
who previously had committed a scries of 
offences, & the sentence should bo reduced 
to eighteen months* imprisonment with hard 
labour. — R. v. Durand (1024), 18 Or. App. 
Rep. 137, C. C. A. 

4994d. .] — B, V, WALI.S {alias 

Russeix) (1926), 19 Cr. App. Rep. 86. C. C. A. 

4994e. .]— R. v. Dent (1925), 19 

Cr. App. Rep. 18, C. C. A. 

4994f. V, Gumbs (1920), 19 

Or. App. Rep. 74, C. A. 

4094g. .] — In imposing sentence 

on persons often previously convicted, regard 
must V)e had to the gravity of the offence in 
question, — R. v. D’Arcy (1920), 19 Or. App. 
Rep. 22, O. 0. A. 

4994h. .1 — R. r. (Charles (1927), 

20 Or. App. Rep. 120, 0. 0. A. 

4994J. .] — U’he mere fact that a 

prisoner has boon previously convicted is not 
necessarily a ground for indicting a severe 
sentence fot dishonestly obtaining goods of 
small value. — R. v. Woodward (1929), 21 
Or. App. Rep. 137, 0. C. A. 

4994k. ,1~R. v. Smitu (1929), 21 

Cr. App. Rep. 138, C. C. A. 

49941. - — .j- R. V. Williams (1980), 

22 (U*. App. Rep. 78, (\ O. A. 

4994m. - - R. r. Edwards (1980), 

22 Cr. App. Rep. 79, C. C. A. 

4994n. .] — Sentence mitigated, de- 

spile a very Imd “ record,” in view of the 
trilling nature of the offence.- — R. v, JoNES 
(1981), 28 Cr. App. Hep. 09, C. C. A. 

4998a. .] — Sentence reduced, in view 

of the small value of the property stolen & 
of prisoner’s youth. — R. v, Roath (1927), 20 
Cr. App. Rep. 138, C. C, A. 


4998b. .] — Sentence reduced, in view of 

the small value of the property stolen, 
notwithstanding previous convictions. — R. v. 
Watson (1927), 20 Cr. App. Rep. 119 
C. O. A. 

4998c. .] — Sentence reduced, in view of 

the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding pi*evious convictions. — R. v, 
Boreham (1928), 20 O. App. Rep. 182, 
0. 0. A. 

5008a. R. V. Upton (1929), 21 Cr. 

App. Rep. 150, C. 0. A. 

6003b. .]- R. V. Tearne (1930), 22 Cr. 

App. Rep. 15, 0. C. A. 

5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2 — Acquittal on major 
charge — Conviction on minor charge.] — The 

ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect, 
where deft, is acquitted of the major charges 
therein referred to but convicted of a minor 
charge. — R. v. Keech (1929), 21 Cr. App. Rep. 
125, 0. C. A. 

Annotation: — Refd. R. v, Blackman (1929), 21 Cr. App. Hep. 

132. 

5012b. .1 — R. V. Blackman (1929), 

21 Cr. App. Rep. 132, C. C. A. 

5014a. Evasion of military service.] — The ct. will 
usually treat offences committed to escape 
inilitaiy servi(;e as ordinary crimes. — R. v, 
CHLSWELL (1930), 22 Cr. App. Hep. 67, 
C. C. A. 

5018a. - -.] -R. V, Dealer (1929), 21 Or. App. 

Rep. 105, 0. 0. A. 

5024a. .] — R. v. Powell (1928), 21 

Or. App. Rep. 67, C. 0. A. 

5024b. .] — B. V. Atkinson (1929), 21 

Or. App. Rep. Ill, 0. C. A. 

5028a. Prisoners Jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, account 
should be taken of the period of detention 
before trial. — R. v. Andrews (1927), 20 Or. 
App. Rep. 37, C. 0. A. 

5036a. S. P, R. v. Moldon (1026), 19 Cr. App. 
Rep. 110, 0. 0. A. 

5039a. .] — Previous convictions of a 

prisoner on trial must be strictly proved. — R. 
V. Turner (1924), 18 Or. App. Rep. 161, 
C. C. A 

Annotatum : — Refd. IL i\ O'Morc (1 920), 19 Cr. App. Rep. 175. 

5046a. .]— R. r. Driver (1926), 19 Or. 

App. Rep. 86, C. 0. A. 

5046b. .]— R. V, Berry (1928), 21 Or. 

App. Rep. 47, C. C. A. 

5046c. Dobson (19.80), 22 

(’r. App. Rep. 141, 0. 0. A. 


It. Power of judge to hear evidence of 
complainant to decide on proper acntence 
— After plea of guilty — Must avoid 
roneidera/ion of aggravating a'rcuvi- 
stances likely to change cfiaracter of 
ice charged.] — R. v. WnaPDALB 

S ik.), 110271 3 W. W. R. 704 ; 49 
. Orlin. Cas. 62.--CAN. 


773 (5) of the Criminal Code, of a 
charge of attempted theft, whore the 
sum attempted to Ih) stolen excciHls 
S200, the accused is liable on con- 
viction to a Bcntcuco of two years ami 
six months’ Iraprisonment. — R. r. 
BiJkCKMAN & Smith, 11931] 2 W. VVL R. 
111.— CAN. 


1927. While scot. ;J42 deelaivs what 
shall KtMu*rally bo the Bciitouoe through- 
out Canada, sect. 4U enacts an exception 
applicable to Ontario in the circuin- 
stiincos therein mentioned, — R. v. 
Oluaker, ri9.30] 1 D. L. R. 648 ; 52 
Can. C. C. 318 ; 64 O. L. R. 564.— CAN. 


PART XIll. SECT. 1, SUB-SECT. 2. 

•W.H«7Wn/.l — 11. V. Zizu Natanson 
(No. 2) (Sosk.), (1927 1 2 W. W. R. 154 ; 
49 Can. Orira. Cos. 89.— CAN. 


Bx. Attempted theft .] — On a trial hy a 
inaBistrati*, hy consent under sect . 


•y. Effeet of Prisofia <£- Beformalories 
Act, 1927, 8. 46.1 — A person competed 
in Ontario of non-support of his wife, 
under s. 242 of the Criminal Code, may 
ho la^^'flllly sentenced to the term of 
imprisonment meiiUoned in sect. 46 of 
■ I’rfsnna & Reformatories Act, R. S. C., 
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PART XIII. SECT. 2, SUB-SECT. 1.— A. 

6028 ii. .] — R. v. Nga Ba Srein 

(1928), I. L. R. 6 Ron. 391.— INP. 

5036 i. Previous acQuittals must not 
influence adversely .] — R. u. Johnson 
(1925), 44 Con. Grim. Cas. 319.— CAN. 
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5046d. 


.1 — K. Wesstoatr (loai ), ( ■] 


App. Rep. 15, 0. A, 

5046e. v]““R. r, Rkay 2:^ (V. ! 

App. Rep. 30, O. i\ A. 

5049a. ' •] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — IleJd : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
•twenty-one months’ imprisonment with bard 
labour. 

(2) The term of first sentence to penal 
servitude musL depend on ttie cii'cumstiinces : 
there is no general rule that it is three ycyirs. 
—R. V, Townsend (1924), 18 Cr. App. Hop. 
09, C. C. A. 

5049b. .] — R. V, Bourne, U. v. Cole- 

man (1925), 19 Cr. App. Rep. 17, C, C. A. 

5049c. .] — R. V. TROTf (1927), 20 Cr. 

App. Rep. 120, C. 0. A. 

5049d. .]*-“R. V, Ettridqe (1927), 20 

Cr. App. Rep. 120, C. C. A. 

5049e. .] — R. V. HinivS (1027), 20 Cr. 

App. Rep. 137, C. 0. A. 

5049!. .1— R. V, Hill (1928), 20 Cr. App. 

Rep. 170, C. 0. A. 

5049g. .] — R. V. W'AYE (1928), 20 Cr. 

App. Rep. 171, C. C. A. 

5057a. .] — Sentence mitigated in view 

of a long period of honest w’ork. — R. v. 
Winter (1924), 18 Cr. App. Rep. 139,0. C. A 

5057b. .] — Sentence reduce kI in view of 

a long period of honest work. — 11. J'oiiTEri 

(1920), 19 Cr. App. Rep. 90, C. C. A. 

5057c. .] — Sentence mitignfvul in view 

of an interval of three years’ h;>ie sfc life.- 
R. V, Guntrip (1925), 19 Or. App. R- p. 45, 
0. C. A. 

5057d. — -.] -R. V. WiiTTBT (1920), 13 | 

Or. App. Rep. 1 15, 0, C. A. 

5057e. - .)- R. r. Peau(;y (1929), 21 Cr. i 

App. Rep. 100, (’. (’. A. j 

50571. — .] S<‘!itenc<^ for “ outstanding | 

charge's ” should n(,>t ignore a long perii»d j 
without conviction. — R. v. Cjono.N (ltl30), 22 i 
Cr. App. R(‘p. 94, 0. C. A. j 

5057g. .] R. V. BocirE (1931). 23 (V. 

App. Rej). 28, C. C. A. . 

5057h. - - .1- R. V. ScHOMKLD (1 9:1 1,. 22 | 

Cr. App. Rep. 194, (J. A. j 

5057J. -- .] B. 7?. WiJXiAMs (1931). 23: 

Cr. Apj). Bej). 103, (\ C. A. 

6065. Add. Cifaftons 130 L. T, 319; 27 Cox, 


leave to appeal against his sentence ; — Held : 
as it was difficult to see w'bat other cases had 
been taken into consideration by the ct. o! 
quarter sessions in passing sentence on appet., 
it would be convenient if in such a case the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (5) the dates 
& (c) the nature of such offences ; (d) if 

possible, whether or not w^amwits had been 
issued in respect of such offences. — R. t>, 
Hicks (1924), 88 J. P. 08 ; 18 Or. App. Rep. 
11. C. C. A. 

5092b. Other court should be informed before 
sentence passed.] — R. v. Taylor, No. 6314a, 

post. 

5097a. .] U. V. Peace (1925), 19 

Ci\ App. Rep. 58, O. C. A. 

5099. Add. Annoiaiion : Refd. H. v. Peace (1925), 

19 Cr. A])p. Hep. 58. 

5108a. Mistake of law J B. v. GrnsoN (1930), 22 
(3*. App. Itep. 13, C. C. A. 

5110a. — Great provocation.! B. r. (Uii- 

MICIIAKL (1930). 22 Cr. A})]). Bep. 1 12, (\ C. A. 
5111a. - There is no rule of law or practice 

that a co-prisotKU’ should receive a lighter 
sentence, in view' of his giving evidence for 
the (h-own. — R. v . O’Dahe, Davia A, MoRTON 
• (1927), 20 Cr. App. Rep. 79, C. 0. A. 

5116a. Long Interval free from conviction.] — 
S(iutence mitigaieO. - -R. v. llODSON (1927), 

20 Cr. Ap|). Rcj>. I 1 , (’. C. A. 

5116b. Inability to obtain work.] B. v . Bomeuet 
(B>3J), 23 Cr. Ai)p. Ih p. 31, C. C. A. 

5116c. Attempt to earn honest living.] SeuBtneo 
reduced in vi«‘W' of a jM^riod of honesf* work. • 

B. V. Martin (1931 ). 23 Cr. Ap]). Bep. 52, 

C. C. A. 

5119a. .] -Applis. treated as first 

offenders, & sentences reduced. — R. v, 
Seaton & Flanagan ( 1928), 20 Cr. App. Rep. 
192, O. 0. A, 

6126a. vl—R. V. Cok (1924), 18 Cr, App. Rep. 

J62, C. C. A. 

6125b. — .]- R. V. Hurrell (lff20), 19 Cr. App. 
Rep. 89, C. C. A. 

5125c. - .]- ’R. V. Ward (1920). 19 Cr. App. 

Kep. 120, C. (’.A. 

5125d. .] — SentfUiC(‘ reduced, although the 

case wn«s serious, in view of the fact that it 
was prisonei’s first offence, ifc on account 
of her youth. - U. v. Clii :k (1925), 19 Cr. 
App. Rep. 57, C. C. A. 

5125e. .] B. 7?. (BMOi;NWO»ii» (1929), 21 Cr. 

App. Bep. 180, C. A. 


C. C. 676. I 

5065a. .] — B. v. Andrews, No. 502Ha, ante | 

5074a. .] — R. V. liLOYD, No. 2507a, ante, \ 

5081a. .] — R. V. Taylor {alUui Saun- 

ders, alias Wallace), No. 1913a, ende. 

5002a. Duty of police to supply list of charges.] 

— Appet. had been convicted at quarter 
sessions of larceny & had been sentenced to 
five years’ penal servitude. OITence.s which i 
he admitted & which were other than those j 
charged against him* in the indictment, were 
taken intt) consideration by the ct. of quarter 
sessions in passing sentence. He applied for 


5125!. .] R. v. Wood (1930), 22 Cr. App. 

Rep. 53, C. C. A. 

5125g. .1 - R. 77. CiHJiKR (1931), 22 <V. A|>]). 

Hep. 191, C. C. A. 

5125h. -- - .| B. 7 ;. Varu>W' (1931), 22 Cr. App. 
Hop. 189, C. C. A. 

5125J. •]— B. V. Brrnrs, Qi.unt, A (Jrkhhet 

Thuht, Ltd. (1931), 23 (Jr. App. Ibip. 10, 
C. C. A. 

5125k. U. V. Wir.KON (1931), 23 Cr. App. 

Rep. 104, (’. C. A. 

5129a. — - .] - R. V. Holmes (1931), 23 Cr. 

App. Rep. 40, C. C. A. 
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5148a. .] — Sentence mitigated in view of 

youth. — B. V. Hardy {aXiau Emmeitt) (1926), 
18 Cr. App Rep. 168, O. O. A. 

5148b. ,] — R. V, Chick, No. 6125d, ante, 

5148c. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months* imprison- 
ment with hard labour. — R. v, Leatuerland 
( 1926), 1*9 Cr. App. Bop. 85, C. O. A. 

5148d. .] — R. V. Gbthiho (1926), 19 Or. App. 

Rep. 112, 0. C. A. 

5148e. .] — R. V. Greenwood (1929), 21 Cr. 

App. Rep. 186, C. C. A. 

6148f. .]— R. V. Cook (1931), 23 Cr. App. Rep. 

47, 0. O. A. 

5148g. V. Hi7ghe« & Adams (19.30), 22 

Cr. App. Rep. J4.5, C. C. A. 

5148h. .1 — R. V. FrsHRU (1931), 22 (-r. App. 

Rep. 191, C. C. A. 

5148J. .] — R. V, Morgan (1031), 22 Or. App. 

Rep. 177, C. O. A. 

6148k. .]~ R. V. Malt (1931), 23 Cr. App. 

Rep. 45, C. C. A. 

51481. .]~-R. V. Haywood (1931), 22 Or. App. 

Rep. 193, a a A. 

5148m. .}- R. Brown (1931), 23 (3r. App. 

Rep. 38, C. C. A. 

5155a. .] — R. V. Hurebix (1926), 19 Or. App. 

Rep. 89, 0. 0. A. 

5156a. What is post office offence.] — 

Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result of a competition 
for which he had entered : — Held : a sentence 
of throe years’ penal servitude was too severe, 
as the oiTeuco was not a post oflfice offence 
in the ordinary sense. — R. v. Tanner (1910), 
6 Or. App. Rep. 62, C. C. A. 

5170a. Failure to make restitution — After post- 
ponement.] — The ct. does not approve of a 
sentence being increased because, after a 
l)ostponeinent, pnsoner has failed to make 
fuiler restitution. — K. v. Pritchard (1929), 
21 Or. App. Rep. 152, 0. C. A. 

5173. Add, Armotaiion : — Refd. R. v. Roberts & 
Morriss (1920), 134 L. T. 635, 

5174. Add. Annoiaiion : — Refd. R. v, Roberts & 
Morriss (1926), 134 L. T. 635. 

5175. Add, Annotation: — Refd. R. v. Roberts & 
Morriss (1926), 134 L. T. 635. 

5175a. .] — There is no rule of law or of 

practice forbidding a sentence of simple 
imprisonment being given to follow a sentence 
of two years’ imprisonment with hard labour. 
— R. V, Roberts & Moumss (1926), 134 
li. T. 035 ; 42 T. L. R. 373 ; 28 Cox, C. C. 


160 ; sub nwn. R. v. Morriss, 90 J. P. 84 ; 
42 T. L. B. 373 ; 70 Sol: Jo. 426 ; 19 Cr. 
App. Rep. 75, O. O. A. 

5181. For “in the case of consecutive sentences ” 
read “ in the case of concurrent sentences.** 

5184. Add. Annotation : — Refd. R, v. Fielder 
(1926), 135 L. T. 64. 

5100a. .] — ^The term of a sentence must* 

precede the serving of a remanet. — R. v. 
Harvey (1927), 20 Or. App. Rep. 37, 0..0. A. 

5100b. — ^ .] — A remanet term cannot be 

served concurrently with a fresh sentence. — 
R. V, Nall* (1927), 20 Or. App. Rep. 85, 
C, O. A. 

5104. Add. Annotation : — ^Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

5194a. Not interrupted by period of special 

treatment pending appeal against another con- 
viction.] — In a proper case the ct. will order 
that the period of “ special treatment ’* under 
Criminal Appeal Act, 1007 (c. 23), s. 14, of 
an applt. already sendng a sentence shall not 
be added to that term. — R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A. 

5194b. .J—R. V. Haslam, No. 2839a, 

ante. 

5108a. No previous conviction.] — 

R. V. Emmott (1928), 21 Cr. App. Rep. 42, 
C. 0. A. 

5201a. .] — The ct. leans against a 

longer term of unprisonment with hard labour 
than two years. — R. v. Long (1927), 20 Or. 
App. Rep. 101, C. 0. A. 

5208a. .] — The fact that a convicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence. — R. v. 
Knexx (1026), 19 Or. App. Rep. 169, 0. 0. A. 

5208b. Second offence of different 

nature.] — A previous sentence to penal 
servitude is not per ae a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature. — ^R. v, Fitt (1928), 21 Cr. 
App. Rep. 41, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).]— B. v. Ascou (1927), 20 
Cr. App. Rep. 166, C. 0. A. 

5217. Add. Annotation : — Refd. R. v. Townsend 
(1924), 18 Cr. App Rep. 99. 

5217a. .] — R. V. Townsend, No. 5049a, 

ante. 

5217b. .] — There is no rule of law or 

practice that the term of a first sentence of 


PART Xlll. SECT. 3. SUB-SECT. 1. 

5182 i. Conctirrent sentcnrea'—Im- 
prisimni^nU <€- penal servUvde .] — 
priBonor havlnir been found ffuilty upon 
two charges, the ot. seutenoed him to 
five yean* penal senrltude in respect 
of the first charge & to impdsonmont 
for one year in rospeot of the seoond 
ohargOf the two sentenoes to run oou- 
ourrently. — H.M. Advocatb r. Oabson, 
[1827] S. O. (J.) 70.-SCOT. 

PART XIII. SECT. 8, SUB-SECT. 2. 

9 i, — Sentence imposed 

under jaravinciol etatutc,] — Sect. 3 of 
Prisons & Beformaiorlos Act. R. S. C., 
1927 (c. 1«3), & sect. 42 (2) of Ponl- 


tentlary Act, U. S. 0„ 1927 (o. 154), 
w’hlch provide that a tenn of imprison- 
ment shall, xuiless otherwise directed in 
the sentence, begin to run from the 
date of the sentence, do not apply to 
sentences Imposed under a provincial 
statute unless the provinoial statute 
itself, either dlreotiy or Indirectly, 
makes them applicable. At common 
law the period of imprisonment is 
reckoned from the time the defendant 
is received into custody. — Hibsch r. 
Akukubon k. Wbdderspoon, [1930] 1 
W. W. II. 405 ; 2 D. L. R 676 ; 63 
Can. C. C. 358 ; 24 S. L. R. 358.— 
CAN. 

i i. Heleaae on bail — Whether 

time cotinfr.l — Jte Hoon, [1028] 1 
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D. L. R. C24 ; 49 Can. Orim. Cas. 191 ; 
5D N. S. R. 4;i.— CAN. 

sy. Of accused acquitted on ground of 
inmnUi/ — Powers of lAeutenant‘Oover‘ 
nor .] — R. V. OoLBMAN (N. 8.) (1927), 
47 Can. CJrim. CJas. 1 48. — CAN. 

sx. Alternative sentences — Prisons dt 
Reformatories Act, 11. S. C., 1927, s. 46 
— Criminal Code, s. 242 (3).}— R. v, 
OLDAKi?li (Ont.) (1929), 52 Can, CTim. 
Cas. 318.— CAN. 

PART XIII. SECT. a. SUB-SECT. 4. 

2 i. .) — On a oon- 

viotion on a charge of robbery with 
violenoe the judge ordered prisoner to 
l>e whipped. Sc, not having stated the 


VoL Znr^-Otimiital law. 0^ 


lusiRB (1926), 19 Or. App. Bep. m,0. O. A. 

fiiSSa, — ^ Power of court to call for expert 

repoite.]— B. o. Hobbs (1928), 21 Oi*. App. 

14, O. 0. A. 

5289a. When Justified — Necessity for compliance 
with statute.] — The mere fact that accused is 
within the i^tutory limits of a^ does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1908 (c. 69), s. 1 (1), must be 
fulfilled. — B. V. Stenson & Wjnterbottom 
(1930), 22 Cr. App. Pep. 18, C. C. A. 

5289b. .] — ^Whether a young offender is 

a person of criminal habits & tendencies ” 
or in “ association with persons of bad 
character,** within Prevention of Crime Act, 
1908 (c. 69), s. 1 (1) (6), is a question of fact in 
each case ; but, aemble : the evidence of 
such facts must be clear & certain : trifling 
offences or casual association with one 
criminal are not sufficient to satisfy the 
statute. — B. v, Connkix Sc Irvine (1930), 
22 Cr. App. Bep. 102, C. 0. A. 

5289c. — .J — R. V, Greenwood (1931), 23 

Cr. App. Bep. 66^ C. 0. A. 

5289d. — .] — A number of offences com- 

mitted on tbo same day are not conclusive of 
** criminal habits or tendencies ** as they 
might be if they had taken place at some 
intervals of time. — B. v. Stewart (1931), 23 
Op. App. Bep. 61, 0. 0. A. 

5289e. .] — In certain circumstances the 

very nature of the offence of which a youiig 
offender is convicted may justify a ct. in 
drawing the inference that he is of criminal 
habits or tendencies,** & accordingly amenable 
to a sentence of detention in a Boi'stal 
institution. — K. v . Walding (lO;?!-, 144 
L. T. 672 ; 22 Cr. ApiJ. Rep. 178, 0. O. 

6240. Add, Annotation : — Refd. R. v, Seoffin, 
[1930] 1 K. B, 711. 

5240a. Misstatement of age— Subsequent true 

statement 6c good conduct —Sentence changed 
in favour of detention In Borstal.] — H . v , 

Curran (1930), 22 Cr. App. Kep. 57, C. C. A. 


5240 b. Time for ascertaliitng age— Date of 

sentence.]— Where an accused person is con- 
victed at petty sessions & remitted to 
quarter sessions or assizes for sentence under 
Criminal Justice Administration A(^, 1914 
(c. 68), B. 10, as amended, the material time 
at winch to ascertain his age in conn^tion 
with the power of the ct. to order his de- 
tention in a Borstal institution is that when 
sentence is passed, not that of his con- 
viction.— B. V. ScoFPiN, [1930] 1 IC. B. 741 ; 
99 L. J, K. B. 621 ; 143 L. T. 121 ; 46 
T. L. ll. 311 ; 74 Sol. Jo. 216 ; 29 Cox, O. C. 
151 ; 22 Cr. App. Kep. 27, C. 0, A. 

5241a. Youth of prisoner.]— Detention in a 

Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
a boy sixteen years of age. — Thorpe’s Case 
(1018), 13 Cr. App. Bep. 176, O. C. A. 

5243a. .] — ^Sentence of detention 

quashed.— R. t;. Smbe (1928), 20 Or. App. 
Rep. 192, C. C. A. 

5244a, Sentence manifestly excessive.}— R. 

V . Gore (1929), 21 Cr. App. Rep. 176, C. 0. A . 

5244b.. .] -R- y- Thompson (1931), 23 

Cr. App. Hep. 76, C. 0. A. 

5244c. .]— R. r. Phelps Sc Rorehts 

(1931), 23 Cr. App. Rep. 77, C. C. A. 

5244d. Corruption of others In Institute 

likely.] — The ct. will not permit youths with 
very bad records, who are likely to <5oiTtipt 
others, to be sent to Boi’stal institutions. — R. 
r. Knkalk (193 i ), 23 Cr, Api>. Rep. 73, C. C. A. 

5246a. .] — As general rules the term 

of detention in a Borstal lustltutiou slunild i)« 
three years. — H. v , REVtLi. (1926), 19 Cr. 
App. Roi>. 44, C. C. A . 

5240b. .] — Temi of detention in a 

Borstal institution increased to the maximum 
in applt.’s own interest.— K. v . Frier (1927), 
20 Cr. App. Rep. 30, C. C. A. 

6255. Add, Annotation : --Apld, It, v, Baxter 
(1924), 18 Cr. App. Hop. 127. 

6258. Add, Annotation FoUd. H. v. Dean (1924), 
18 Or, App. Rep. 21. 


number of timos be was to be 
prov^idod for this in the record of con- 
vlotion in prlsoner*s absence : — Held : 
tho sentenoe waa not tllegral. — 
Hughes (1S24), 36 B. C. R. 65. — CAN. 

gi, Seduction offeneea,] — Tbo 

Tti«.-HTTiTim punifibment under Criminal 
Code, B. 21 3, is two years, Sc whlpplngriB 
not autborised & cannot l>c added to 
the punifibment provided. — R. v. 
HmCTni924] 2 W. W. R. 342 ; 42 
Can. Grim. Oas. 163. — CAN. 

m li, A88auUr-^By yovng person 

under sixteen,] — Mackat e. Lamb, 
119231 S. C. (J.) 1«.— acOT. 

SSaOi. First o£feT^^s,]—Cir’ 

omufitanoefi In which : — Held : whip- 
pins should not be imposed on a drat 
oflander only twenty years old. — R. e. 
V^PAiTW.). W 27J 3 W. w. li, 
704 ; 49 Can. Grim. Cas. 62.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 6. 

h i. Power of court ,] — 

OoBFK. V, Brown (1885), 18 N. S. B. 
(6 R. G.) 103.— CAN. 

ll li. .] — Where an oltenoe lb 

punishable by isoprteontuent tor mora 
than five years, a sentence of a fine « 
ImprlsoAmBUt m detoult o3[paymcnt 
Is improper. — R, v, EnoIn^U) (192^, 
43 cSn. Ortni. Cm. 11 ; 19 fitosk. L. B 
105 ; U925) 1 W. W. R. 237.— CAN. 

I, m. Jurisdiction of Suprane 

Court]— Applt. was tried In the 


Supreme Ct. of tho Nortliom Territory 
on an iiiforinatiou charging Iflni with j 
maliciously publishing a defamatory 
libel, was convicted & was sentenced 
to pay a line & directed to bo Imprisoned 
until the lino woe paid : — Held : apari 
from statutory rostiictlon the dlrecMoi* 
for imprisonment was lawful, Sc the 
direction was not made unlawful by 
Crimliiai Law Consolidation Act, 1K70 
(S. A.), 88. 365-367, for the enforce- 
ment of tines.— McKinnon v. R. ( 1 927 ), 
40 C. L. ll. 217 —AUS. 

jjj J. — — jrtne not paid — Warravi 
not acted on far flee pews.)— Arrest 
after five years upheld. — R. r. MoNp- 
BHEIN (Man.), 11W27I 1 D. 1^ R- W; 
11927] 1 W. W. R. 101 ; 47 Can. Crim. 
Cos. 63.— CAN.. 

0 1. Fins for violation of Criminal 
Code — Judge may not order paynuurU to 
private individual,}-^^, v. England 
(1026), 43 Con. Grim. Ca*. ll ; 19 

Saak. L. R. 163 ; [19251 1 W. W. U. 
237.— CAN. 

am. Reduction of fine on 

47 Can. Crim. Cos. 273. — CAN. 

part XIII. SECT. 3, SUB-SECT. 8. 

fib. Under Probation of Offends 
Act, 1907 ie 17).)— A pubUcan 

pleaded guilty to opening ^hJs Upensed 
preinlses*for the sale of Intozloatl^ 
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liquor during prohibited hours. His 
house was well conducted, & this was 
Ids first offence. Tlie niaglHtrate 
iiaving given deft, the bcDofit of i«hc 
above Act i—Hcid : as thert-. was 
nothing in tho evidence oh to cliarac-tor 
to bring tho ooflo wdtliiri sect. 1, & tho 
offence was not a trivial one, & there 
wore no oxtonuatlng clrcuinstant^cs, 
tho magistrate was not correct in law 
in giving (left, the benefit of tho Act. 

Before a mogUirato deals with a 
case under the anovo Act, he should be 
satisfl($d that tho cane falls u/phjr ono 
of tho specific heads of seset. 1. Sc should 
state explicitly on w filch of the grounds 
he wdles if ho oxeroises the dfsoretlon 
(jonferred on him by tho Act. — Oi^utoY 
V. BUENNAN, 1.192GJ 1., R. 482. — IR. 

•o. “ Suspended sentence ** — Mwn- 
ina o/.l— The expression as used in 
Crimhial Code. s. 1 081, does not moan or 
Infer that ficnlcnoo must bo pa^d « 
its operation then sufipended ; it 
means that no sentence will be 
unlewi Sc until tho offender is caHed 
upon to apiNsar Sc receive judgment.— 
ft, V, Hmaon, U924J 2 W. W. R. 342; 
42 Can. OrUn. Cas. 153.— CAN, 

sd. JlelcoM oTi probaHonr-^No power 
to impose fine.]— whore an is 

relcsMcd on probation under CEimmaJ 
Procedure Code, s. 582 the imposition 
of a fine is fllegah— K abm 
R. (1928), 1. L. R. 10 liK; 722.— IND. 
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6261». .]— B. V. Dear, No. 3166a, 

ante, 

5269. Add, Annoiaiion: — Refd. B« v, Hayward 
(1927), 137 L. T. 64. 

5282. Add, AnnotaUwi : — Consd. B. v, Norman, 
[1924] 2 K. B. 316. 

5288a. Nothing must be stated to Jury 

about charge until substantive offence dealt 
with.] — R. V, Tybbman, No. 6359b, post, 

5285a. — .] — An allegation of being a 

habitual criminal ought to be tried. — B- v, 
Nash (1927), 20 Cr. App. Bep. 1, 0. 0. A. 

AfinoloMon:— FoUd. H, v. Rutt (1928), 20 CJr. App. Rep. 

186. 

5286b. — B. V, Butt (1928), 20 Cr. 

App. Rep. 180, 0. 0. A. 

5288. Add, Annotation : — FoUd. R. v, Lonsdale 
(1080), 47 T, L. R. 80. 

5289. Add, Annotation : — N.F. R. v. Lonsdale 
(1980), 47 T. L. R. 80. 

5280a. .] — No two or more persons 

should be tried together on chai'ges of being 
habitual criminals, even though they have 
been included in one indictment for the 
purpose of trial for the crime of which they 
have been convicted immediately before the 
preferring of the charges of being habitual 
criminals. — R. v. Lonsdale, [1031] 1 K. B. 
101 ; 100 L. J. K. B. 212 ; 144 L. T. 192 ; 
47 T. h, R. 80 ; 20 Cox. O. O. 209 ; 22 Cr. 
App. Rep. 122, C. C. A. 

5290a. Admission of belnr: habitual criminal — 
Duty of court to explain charge.]— Before an 
admission of being a habitual criminal is 
accepted, it should be made clear to prisoner 
that the allegation is that he was a habitual 
criminal at the time of liis arrest. — -B. v. 
Donovan (1925), 19 O. App. Rep, 2, C. C. A. 

6290b. Plea of guilty — ^Meaning should be 

explained.] — A plea of guilty on the allegation 
of being a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner. — R. v, Wallace (1929), 21 
Cr. App. Rep, 70, C. C. A. 

52000. Direction to jury — Necessary contents.] — 
U. V, Dinsdale (1926), 19 O. App. Rep, 123, 
C. C. A. 

6290d. J— R. V. Wkale (1927). 20 Cr. 

App. Rep. 163, C, 0. A. 

5299. Add, Annotation : — Reid. R. v, Stokell 
(1924), 18 Cr. App. Rep. 165, 

5800. Add. Annotation : — Consd. R. v. Stokell 
(1024), 18 Cr. App. Bep, 165. 

5803a. .] — During the trial of accused as a 

habitual criminal the judge cisked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was i “1 know he has been asso- 
ciating with convicted persons.” Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 


to accused : — Held : evidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, ^ the con- 
. viction as a habitual criminal must be 
quashed. — R. v, Baxter (1924), 132 L. T. 
266 ; 27 Cox, C. 0. 689 ; 18 Cr. App. Rep. 
127, C. C. A. . 

5808b. .] — No misconduct, whether criminal 

or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served. — R. v, Stokell (1924), 18 Cr. App. 
Bep. 165, C. C. A. 

5803c. .] — R. V. Tyrbman, No. 5369b, post, 

5308d. .] — ^Bvidence that accused is an 

associate of thieves is not admissible, as an 
allegation of beinj^ a habitual criminal, unless 
notice has been given of it. — R. v, Yarwood 
(1928), 21 Cr. App. Rep. 25. C. C. A. 

5804a. Admission of offence made before trial — 
For particular purpose.] — When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence made before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose. — B. 
V. Williams (1929), 141 L. T. 544 ; 21 Cr. 
App. Rep. 121 ; 28 Cox, C. C. 654, C. C. A. 

5304b. Must go to question whether prisoner 
habitual criminal when charged.}— R. v. 
Winn, ^o, 5355a, post. 

5307. Add. Annotation : — Consd. R. v, Hayward 
(1927), 137 L. T. 64. 

5308a. .] — When accused is charged with being 

a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 
ing accused with those convictions, as ** evi- 
dence of character & repute ” under sect. 
10 (6), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Evep apart from the statutory 
provision, such evidence can be given it 
there is any evidence that accused has 
admitted the convictions. — R. v. Hayward 
(1927), 137 L. T. 64 ; 28 Cox, C. O. 342 ; 
sub nom. R. v. Hayward, R. v: Lawrence, 
43 T. L. B. 350 ; 20 Or. App. Rep. 33, O. O. A. 

5812a. :.] — ^Applt. was convicted of 

shopbreaking, & was sentenced to three 
years' penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on throe previous 
occasions & that be was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years' preventive detention. 
In Sept. 1923 appit. was sentenced to 
twelve months* imprisonment as a suspected 


PART Xlll. SECT. 4, SUB-SECT. 8.— A. 

•X, By accusfd to rebut charge — Though 
jurevioHs smience of preventive detention 
jjrcrtJcd.WWhere aconned in ebareeS, 
under rreventJon of Crliuo Act;, 1908, 
with being a habitual crlmiuai, 6c it 
is proved that be bas on a prorious 
oocadon been found to be a habitual 
criminal Sc baa been sentenced to 
preventive detention, the jurjr are not 
bound to oonviot him; the aooused 


is entitled to lead evidence to show that 
he is not, at the date of the charge, a 
habitual criminal. Sc It Is for the jury 
to determine, aa a question of fact, 
whether, on the whole evidence 
adduced, the olutfse has or has not 
been established. — •M'Donai.d v, H.M. 
Advocatr. 119291 S. O. (J.) 16,— BOOT. 

PART XUI. SECT. 4, SUB-SECT. 8.--C. 
5867 It .] — Where a person is 
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charged under Prevention of Orimo 
Act, 1908, with being a habitual 
criminal. Criminal I^rooedure (Scotland) 
A^, 1887, 8. 67, does^ot^ apply, 

to on extrac?couvlotion which^S^itself 
competently proved cannot be used as 
evidence of those convictions for the 

S urpose of supporting the oham. — 
I’DoNsnix v. H.H. AnvocATg, [1930] 
S. C. 1. (J).-^BCOT. 



person, he was released on July 23, 1924. 
BVom Sept« to Doc. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925 i — Held : it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life ; as there were passages in 
the summing up which might have convoyed 
to the jury that, when the prosecution had gone 
a certidn length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed. — v. 
Driscoll (1925), 89 J. P. 104 ; 41 T. L. R. 
426 ; 18 Or. App. Rep. 184, C. 0. A. 

5812b. .] — A jury trying the issue of 

being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criming at the material period rests on the 
Crown & not. that of disproving it on him. — 
R. V. KNiOiiT (1929), 21 Or. App. Rep. 72, 

O. C. A. 

5314a. .] — (1) On the trial of an allega- 

tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect ; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 
before passing sentence upon such other 
charges. — R. v. Taylor (1926), IG * V. App. 
Rep. 146, C. C. A. 

5319a. .] — R. V. Hayward, 

6308a, ante. 

5322. Add. Annotation : — Refd. R. v. White & 
8helton (1927), 20 Cr. App. Rep. 61. 

5331a. .] — On the trial of an allegation of 

being a habitual criminal , thq interval between 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others are accused's silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest. — R. v. White & Shelton (1927), 

20 Or. App. Rep, 01, O. O. A. 

5341a. .] — R. V, White & Shelton, No. 

5331a, ante. 

5347. Add. Annotations Refd. R. v. Lavender 
(1927), 20 Or. App. Rep. 10 ; R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

5852a. .]— -The mere fact that accused 

has done honest work in his latest interval 
of liberty is not a defence to the all^ation 
that ho is a habitual criminal. — R. v. Hayes 
(1926), 90 J, P. 190 ; 19 Cr. App. Rep. 157, 

0. 0. A. 

5355a. Duty of judge.] — (1) The 

direction on the allegation of b^ing a habitual 
criminal must explain the merits *of an 
inter\'al of honest work in each case, 

(2) The essential question is whether 
prisoner is a habitual criminal' at the time 
when he is so charged. — R. v. Winn (1925), ; 
69 Sol. Jo. 574 ; 19 Cr. App. Rep. 1, 0 . O. A. I 
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Vd. SIV.— Criminal Law. Casas 5812jt— 686ia. 

5355b. .]-^A direction on the allega- 

tion of being a habitual criminal must deal 
with on interval of honest work. — R. v. 
Harry (1928), 21 Cr. App. Rep, 21, O. 0. A. 

5355o. .] — On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 
proved against him, to say whether he was, 
at the time of its commission, leading 
persistently a dishonest or criminfid life.” — 
R. %K Lavender (1927), 20 Cr. App. Rep. 10, 
O. C. A. 

5356a. Periods without conviction — Should be put 
to Jury.l — R. v. Millichamp (1920), 21 Or. 
App, Rep. 106, 0. 0. A. 

5857. Add. Annotation: — Consd. R. v. Norman, 
[1924] 2 K. B. 315. 

5358. Add. Annotation : — Consd. R. v. Norman, 
[1924] 2 K. B. 316. 

5850a. For the existing paragraph in ori^nal 
volume substitute the following paragraph : — 

.] — Where a person who has 

been found to bo a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served ui-on him under the above 
sub -sect., the jury are not bound to And 
prisoner to be at the time when the verdict 
is given a habitual criminal. In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still n habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 
to be a habitual criminal sentenced to 
preventive detention, to call evidence to 
show that he is not at the material time a 
habitual criminal. — R. v. Norman, [1924] 2 
K. B. 315 ; 93 L. J. K. B. 883 ; 131 L. T. 
20 ; 88 J. P. 125 ; 40 T. L. R. 693 ; 68 
Sol. Jo. 814 ; 27 Cox, C. O. 621 ; 18 Or. 
App. Rep. 81, 119, C. O. A. 

Anriotatum ; — Befd. H. v. Ty reman (1925). 19 Cr. Ajjp. 

Itop. 4. 

5359b. •— — Conviction remitted.] — 

— (1 ) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(8) When a conviction as a habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice. — R. v. 
Tybeman (1926), 19 Or. App. Bep. 4, 0. 0. A. 

5361a. .}~-Beforo a sentence of pre- 

ventive detention can be pa^ed three things 
are requisite : first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall liave taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude ; A thirdly, that the ct., in the 
exercise of its independent discretion, shall 





be of opinion tliat by ceftBon of tbe criminal 
babltB h mode of ilia of priaoner it is expe- 
dient for the protection of the public that he 
should be kept in detentlQii for a lengthened 

S eriod of years. Sentence of preventive 
etention quashed where the judge at the 
UAal had not exercised such indep^ident 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual cdciminal.--^. v. Paux., [1925] 1 
K. B. 77 ; 94 L. j. K, B. 68 ; 182 L. T. 169 ; 
88 J. P. 200 j 41 T. L. B. 86 ; 69 Sol. Jo. 
298 ; 27 Oox, 0. 0. 660 ; 18 Or. App. Rep. 
128, C. 0. A. 

AunoUfUon: — Ezpld. R. v. Turnbull (1026;, 16 Or. App. 155. 

6869a. .] — ^A term of penal servi- 

tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence. — B. v, TtTBNBtfLL (1926), 
19 Or. App. Bep. 165, 0. 0. A. 

5369b. .] — ^R. t). Thomas (othee- 

wiSB WnxiAMS) (1928), 20 Or. App. Rep. 
172, 0. 0. A. 

5872a. .] — ^R. t. Paul, No. 6361a, ante, 

58786. .]— R. V, MoOakthy (1910), 4 Or. App. 

Rep. 198, 0. 0. A. 

88785. .1 — R, V, Henet (1927), 20 Or. App. 

Rep. 117, C. 0. A. 

,6885a .1— B. V. Beabd (1927), 20 Or. 

App. Bep. 166, 0. 0. A. 

5398. Add, Annotations: — Olstd. R. e. Douglas 

« , 19 Or. App. Rep. 119. Expld. K. v. 
ms (1920), 141 L. T. 644. 

6414a. Not certified lunatic. };-There is a 

legal presumption that a certified lunatic is 
incapable of entering into a recognisance. — 
K. V, Gekkn-Emmott (1981), 144 L. T. 671 ; 
22 Or, App. Rep. 183, O. 0. A. 

5448a. Recognisance Imposed by Court of Appeal — 
Breach of — Restoration of original sentence.] 


— R. «. Woon (1980), 82 O. App. Bep. 128, 
■ C. C. A. • ' 

544 gli^ — Olfeiice of differeiit chsractM* 

from origiiijd olfeiiee->-impositiim of fresh 
. reoognlsaiioe.] — ^R. v. (ioxtE (1980), 22 Or. 
App. Bep. 129^iC. O. A. 

54f58. Add, Annofofiona Apid. Fmbom v. Leem- 
ing (1025), 89 J. P. 179. Refd. Jdordss v. 
Winter, [1930] 1 K. B. 243. 

5458. Add, Annotation :^RM, Lewis t;. Ouest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
V, Same, Ingram v, Orawshay (<Marthfa) 
(1927), 96 L. J. K, B. 664. 

5466a. Prevention of Crimes Act, 1871 (c. 112), 
6. 20— Attempted . burglary.]— E. v . Bates, 
No. 6a, ante. 

54i7Sa. — ■ — .] — (1 ) In ordw that a person may be 
convict^ under Larceny Act, 1910 (c. 50), 
8. 28 (2), of bein^ ** found by night having in 
his possession without lawful excuse imple- 
ments of housebreaking ", it must be jproved 
that he was found by night, in possession by 
night, of bousebreakiog implements. The 
finding & the possession miw both be by 
night, & the p^ession must be possession 
by a free man. 

(2) Where a person has pleaded " Not 
guilty " to an indictment £ is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction. — B. v, 
Harris (1924), 94 L. J. K. B. 164 ; 132 
L. T. 672 ; 89 J. P. 37 ; 4rT. L. B. 205 ; 
27 Cox, 0. C. 746;' 18 Cr. App. Bep. 167. 
0. 0. A. 

5481a. .1— ^-Qu. : whether in an indictment 

in which it is necessary to allege a previous 
conviction under above sect., the fact that 
at the same time prisoner was convicted of 
being a habitual criminal should be alleged. — 
R. V, Westfall (1928), 21 Or. App. Rep. 40, 
C. O. A. 


PART XIII. SECT. 6. 

k J. — — CoTHHction for asaauU — Mav 
be sentenced to whipping.y^MAcKAY v. 
Lamb, {ies3] 8. O. (J.) 16.— SCOT. 

a 1. .1 — Be R. t>. Suns 

(1^6). 47 Oast. Orim. Om, 77 ; 37 
B. 0. il. »7S.— CAN. 

PART XIII. SECT. a. 

f 1. Given after iOegcU orreal.)— 

R, V. Holtzbii, Be Levins & PvaaoR 
(Mali.), {16281 8 U. L. R. 222 : (1928] 
1 W. W. H. 610 ; 46 dan. (Mm. Clas. 
352.— CAN. 

f II. Appeal rt-openedr^No 

direeHon aa to to. whom «tir- 

render to he made.) — R. t?. Wab Lung 
(aliae WONO Wa) (B. C.). {19281 S 
W. W. R, 232 ; 60 Ckm. drhn. (5a0. 
182.— CAN, 

f m, JVoNce of motion must be 

ffiven to sureties.) — R. v. Runner, {19281 
1 W, W. R. 921 ; 22 Sask. L. R. 478.— 
CAN. 

f iv. Whether disrretim in emtrt 

io refuse apfdieatiUm.'h^OJX na appUoa- 
tion on bonalt of the (>own for the 
eatxeat of a rocognisanoo of bkU under 
Crown Suite Act. 1608, a. 5, the ot., 
on proof of the particular case, is 
bound io estreat, leaving the person 
affected to the remedy provided by 
sect, 7 of the Act. — Be Kino 4c Soorr, 
fl931] N, Z. L, R. 162.— N.Z. 


PART Xlll. SECT. 10, BUB-SECT, 1. 

k i. Pitt, after oon- 

viotion for msmslaughter, began an 
action for possession of premises in 
which she & her husband, deft., lived, 
the property standing in her name & 
being rrarlstcred under Real Property 
Act : — Jueld : there was no disability or 
(noapaoity of bringing the action, by 
virtue of Forfeiture Act, 1870 (o. 23). — 
Zawojowska V. Zawojowska (Man.), 
(1622] 3 W. W. R. 492.— CAN. 

PART XUl. SECT. 11. SUB-SECT. 8. 

■q. Previous oonvidion — Second 
offence not identical — Both included in 
one section.] — Under Liquor Act, 1925, 
1924-25, 0 . 53, a person convicted for 
any one of the acts which s. 78 declares 
to be offences & who is subsequently 
oonvioted for another ot suoh acts is 
fniilty of a second offence even though 
the two offences are not ezaotiy of the 
same kind. — R. v. Pollard (Sask.). 
(18281 4 D. L. R. 623; 11928] 3 

W. W. R, 78 ; 50 Oon. Grim. Oas. 157. 
—CAN. 

«|i. Under repealed Act ] — 

** Ftevfous oonvlotioD In Govem- 
meot Liquor Ckmtrol Aot, 1928, o. 31, 
s. 173, means a oonviqtion under, that 
Act, & does not refer to oonvlouona 
under prior Acts now repealed.— R. 
e. RiomBitG (Man.), (198911 J>. L. R. 


220 ; 50 Can. Orim. Oas. 387 ; (1928] 
3 W. W. R. 634.— CAN. 

■t. Interval between prosecuHons 
tonger than period limited for proseou- 
Hons under Act.] — Ex p. Woods (N. 8.), 
n928] 2 1>. L. R. 771 ; 49 CJan. Grim. 
Oas. 141.— CAN. 


PART Xlll. SECT. 11, gUB-SEGT. 4. 

b i. .] — 'A document headed 

•* Ortifloate of Conviction ” & pur- 
porting to be a oopy of a convioiion 
under Manitoba Temporanoe Act, 
1924, is not proof, under s. 151 (4) of 
Govt. Liquor Control Act, 1928, of a 
oonviotiou under the former Aot.— 
R. V. Ricteberg (Man.). (1929] 1 D. L. R. 
220 ; 50 Can. Orim. C)m. 387 ; (1928] 

3 W, W. R. 534.— GAN. 

PART Xlll. SECT. 11, SUB-SECT. 6. 

6504ia. -- — .] — Belt, was oon- 
victed of a seoond* oflenoe against 
Liquor Licence Act, the onir evldenco . 
of the previous oonvlotion being the 
production of a oertifloate under the 
Act, from which it appeared that a 
penxm of the same name Sc address as 
deft, had hedn previousbr eonvicted 
before the same maglsuate Held ; 
the evidence was suAident, — R. e. 
ATKOmoif (N.S.) (1910), 44 K. S. B. 
521 ; 9 E. R. 2i2,-4AL 
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Part XIV.— Appeal to Court of Criminal Appeal. 


Add* Annoiaiion: — Reid. B. e. Birch 
(1924), 98 li. J. K. B. 8S5. 

5528. Add, AnnataHan: — Consd. B. v. Parkin 
(1928), 20 Or. App, Rep. 178. 

8&28a« — In what otreunutanoes.] — R. v, 
Pasxxk (1928), 20 Or. App. Rep. 173, C. 0. A. 

5582« Add* Antioiation : — ^Refd. Re Pit-ts, Cox t>, 
Kilsby, [1931] 1 Oh. 646. 

6584. Add, Annotation : — Reid. B. e. Cope (1925), 
94 L. J. K. B, 662. 

5585. Add. Annotaiion : — Reid. B. i;. Teesdale 
(1927), 91 J. P. 184. 


5588a. — .] — ^The ct. will not review a 

summary conviction of an incorrigible rogue, 
but it insist that quarter sessions, for 
the purpose of santence, shall hear nothing 
but leg^ evidence. — B. v, Dban (1924), 18 
Or. App* Bep* 188, C. C. A. 


Rsia. B. e. Copo (1925), 04 L. J. K, B. ( 
R. v, Cadwell (1827), 89 Cr. App. Rep. 00. 


55d6b. .] — The machinery of Vagrancy 

Act, 1824 (c. 88), must not be used merely 
because a crime is suspected, but the legal 
evidence to establish it fails. Sentence 
reduced. — R. v, OADwmi* (1927), 20 Or. App. 
Rep. 60, 0, 0. A. 


4— R. t). Boak, ri926] 

46 Oan. Ciim. Oas. 


PART XIV. SECT. 1, SUB-SECT. 1. 

ti. .3 — An appeal lies to the 

Supreme Ct. of Canada under Criminal 
Code, 8.1024, read with sect. 1013, only 
where a dlssentins opinion has been ex- 
pressed by a member of theot.of appeal, 
upon a question wbloh that ot. deems a 

a uestion of law& pursuant to Its dlroo- 
ion.— Davis e. R., ((9841 4 D. Xi. R. 
843 : 11924} S. a, R. 522.— CAN. 

t ii. .] — R. e. Pf. Bbrtoli, (19271 

3 D. L. B. 193 ; (19271 S. C. R. 454 ; 
48 Can. Ozlm. Oas. 118.— CAN. 

ai. 

S. 0. R. 481 
GAN. 

a u, .] — Queditta V, R., 

[19271 8 D. L. R. 577 ; (1927) S. C. R. 
80 ; 47 Orlm. Cas. 154.— CAN. 

a HI. .) — Barrs e. R., 

[19271 2 D. L. R, 1097 ; [1927] S. C, R. 
284 ; 48 Can. Orlm. Oae. 91.-^0AN. 

1^ jv. .3 — Howxby V. R., 

(19271 3 D. L, R. 265 ; [19271 8. 0. R. 
529 ; 48 Can. Orim. Oas. 139.— CAN. 

• V, ,] — Cardinal v. R., 

(19271 4 D. L. R. 325; (19271 S, C. H. 
541 ; 48 Can. Orlm. Cas. 243.— CAN. 

a vl. ■■■- — .] — The grencral appellate 
Jiulsdiotion of the Hupreme Ct. of 
Oanada Is oondnod to olvil matters ; to 
found an api>eal to the ct. In any 
criminal matter, resort must be had to 
some spcolal statutory provision 
enacted by the Dominion Parliament. 
Save for the special case provided for 
by sect. 1025 of tbe Criminal Code, the 
only right of appeal to tho ct. In any 
criminal cause is that conferred by 
sect. 1023. For an appeal to come 
within soot. 1023, the conviction must 
have been affirmed by the ct, Iwlow 8c 
there must have been dissent by some 
member thereof on a question of law, — 
STsaiCBiDBa v. R., [1931] S. O. K. 421 ; 
4 D. L. R. 8.— CAN. 

a vtl. .] — An appeal from tho 

judgment of Appellate Dlv. Out. 
affirming applt.*s conviction for steal- 
ing was dismissed, on the ground that 
there was no juiisdiotion to hear the 
appeal, tbe questions ralscid, 8c on 
‘«^ch there was dissent In tbe Appel- 
late Dlv., being all questions of fact. In 
rc 4 wrd to which there was no right of 
appeal to this ct. Assuming that the 
question wheth^ there was any 
evidence to support a conviction ahonld 
be deemed a question of law, yet the 
question whether the proper ixdetrenoe 
has been drawn by the trial judge from 
facts established In evldenoe, is not a 
question of law hut one of fact. — 
OAxmasR V, B., (1931} B. O. R. 416 ; 4 
D. L. R. 582.-^AII. 

00 1 , — Effed of repeeH of pro^ 
ni9ton$ fm sfolinp cose pend/imo appsaL\ 
— ^Wheie the trial judge reserved a 
ease lor the ct., but before it came on 
lor axgnmant, the sects, of the Code 
allowing a stated case were repealed. 
Sc the ct. set aside the eonvletlon 


Sc ordered a now trial; — Held: tho 
amendment of the Code did not abro- 
gate tho rights possessed by prisoners 
on the date when they were oonvloted, 
but such rights must bo determined 
under the old 8c not under the new 

8 revisions of tho Code, which were not 
tien in force. — R. s. Taylor Sc Young 
(1924), 41 Can. Orim. Cas. 212; 56 
N. S. R. 500.--OAN. 

kk I. .1 — U. V. Cowell (Sask.) 

(1928), 50 Can. Grim. Cas. 381.— CAN. 

kk II. .1— R. «. WiaaiNS (N. B.) 

(1928), 60 Can. Grim. Cas. 193.— CAN. 

kk ill. Emdmce to oiipport con- 

viciion ,] — R. v. Fletcher 8c I^inp.l 
( 1930), 64 Can. C. C. 116.-- CAN. 

fd. Jury Ulegallv conMUuUd — Leave 
of Court of Appeal ueceamryA — R. 
Boak, (1926) 3 D. L. R. 887 ; (19251 
S. C. R. 52,0 ; 44 Can. Crlm. CJas. 218. 
—CAN. 

■a. After dismissal of informoHon — 
Eauitre. of informant to appeair.] — The 
right of appeal 0ven by Criminal Code, 
8. 749, tho dismissal of an 

Information complaint does not 

exist when the dismissal is duo to the 
complainant’s or Informant’s failure 
to appear.— QiiiTTERM AN v. Rai^ph 
(S ask.J, 11928) 2 W. W. R. 031 ; 50 
Con. Crlm. Oas. 282. — GAN. 

sf. Objection to transcript of evidence — 
yvanskrfwm.] — Part of the evldenoo on 
a charge of murder was given in Irish, 
which was translated into English, so 
that it might be understood by tho 
judge, tho Jury, & others oonoemeii 
In the case. This evldenoo was not 
officially recorded in Irish os given, but 
only ns it was translated into English, 
8c objection to tbe transcript was taken 
on behalf of tbe accused, who sought 
leave to amend their notices of applica- 
tion for leave to appeal (which had 
already been served) by Including this 
objection : — Held : as it is not on 
essential requisite for the purpose ot 
an application for leave to appeal to 
have a oompJeto transcript or any 
tranAcript of the evidencse before the 
ct., tho ot., being satisfied that the 
transcript of the note of the 
interpreter’s rendering of tbe evldenoe 
was a oompletely accurate record 
8c fullv adequate for the purpose of 
disposing of ikm applications for leave 
to appem, & havlxtf regard to all the 
facts, refused to afiow the notioes of 
application lor leave to appeal to bo 
amended. — A.-Q. v, JOYOB. A.-O. r. 
Walsh, (19291 1. R, 526.— IR. 

Mg. To county court — Under Summary 
Convictions Aa — fFhether trial de novoA 
— K. V. DAURIKNn (B. O.), (1928] 3 
IV . IV. R. 26»j.““- GAN. 

6628 i. OerUftoaie granted — Only 
where judge has daUht on ease.} — The 
tri^ judge must have an opliuott or 
of the fitnsss of the appeal upon 
questions of fact or mixed questions of 
law Sc foot involved : the burden on 
him would appear, therefore, to be 
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greater than if ho were asked to grant 
leave to appeal. — R. v. Patrttk, 
1192511 D.L.R. 112; (192418 W. W.R. 
863.— CAN. 

6628 li. Eorm of eerliftcate.l — A 

oortlfioato stated generally that tho 
case was a fit one for appeal : — Held : 
not suoh a oertlfloate as 1 3 & 1 4 Oeo. 5, 
c. 41, contemplated. — B. v. Soorr Sc 
WiLUAMSON (1024), 56 O. Li. R. 325; 
43 Cau. Crlm. Cas. 364.— CAN. 

6628 iii. Whether applicable to trial 
wUhovU /ari/.J— R. e. Tbws, (19261 1 
W. W. II. 321 ; 46 Con. Orim. Cas. 
lie ; 22 Alta. L. R. 161.— CAN. 

sh. Xo formal conirictirm before court,] 
—On un appeal from a summair oon- 
vlotlon under the Government Liquor 
Act. R. H. B. 0.. 1924, o. 146 i—Hcld : 
appit. was not deprived of bis right to 
appeal by the fact that on the opening 
of tho uppoal no formal conviction bad 
yet been drawn up & returned to tho 
ct. : nor by the fact that the fine 8c 
costs iinpoHcd by the magl<<trato Sc 
paid by appit. had been remitted by 
the ma^trate to a government depart- 
ment were not In his possession when 
tho notice of appeal was served on him. 
— R. V. KamwaY (B. 0.), (1929) 8 
W. W. R. 165 ; 62 Can. Crim. Cas. 188. 
—CAN. 

PART XIV. SECT. 1. SUB-SECT. 2. 

al. .} — Whore it was for the trial 

judge to decide whether prisoner’s 
explanation could reasonably l>e true, 
Sc it was to be assumed from the fact 
of his finding prisoner guilty that ho 
thought It could not reasonably bo 
true, in which the ot. oonourrod: — 
Held: nut tho function of tbe ct. to 
retry tho case.— R. v. Cooke (1023), 57 
N. S. U. 362.— CAN. 

■fc. Meaning of conviction.J — A con- 
viction, at common law, In strictnoss, 
consists of verdict, judgment, & 
sentence. The word, however, Is some- 
times used as meaning tbe verdict of a 
jury ik, at other times, the sentence of 
the ot. Criminal Procedure Code uses 
the word la both senses. Tho meaning 
of the word “ oonvioWou ” In sect. 
439 (6), In relation to a case like tbe 

S resent, limits the accused to Impugning 
tie judgment of tho ct. which sen- 
tenced him. — SUPEIUNTRNDBNT & KE- 
MEMBRANCEK OF LEGAL AFFAIHS, 
Bengal v. Jnankndra Nath Ghohh 
(1929), I. L. K. 66 Calc. 1145.— IND. 

PART XIV. SECT. 1. SUB-SECT. 8. 

0 I, What is — Not sentence for 

rape.] — II. v. Db Young, R. v. Lid- 
DTARO, H. V, Darling (1927), 47 Can. 
Crim. Cas. 207 ; 00 O. L. R. 155.— CAN. 

si. Jurisdiction of Supreme Court of 
Oanada — Ta hear appeal from oddiHon 
to sentence by tower eourt.) — There is 
no jurisdiction in the above ct. to 
entmtain an api>eal against an addition 
to sentenoe by appellate ots., as under 
CQ<iSt s« 1024, the right of 




OaMi 864ftH-seB4a. Enulish and Emfibb Dioest Sdpflement. 


554da. .] — R. f). liAMBERT (1926), 19 

Cr. App. Rep. 131, 0. 0. A. 

5650. Add, Annotation : — Oonsd. R. v. Smith, 
[1926] 1 K. B. 603. 

5560a. .] — R. v. Smith, No. 1810b, ante. 

5554a. Order for payment of compensation — For- 
feiture Act. 1870 (c. 28)^ 8. 4.1 — There, is an 
appeal to the Ot. of Criminal Appeal against 
an order made under above sect., for the 
payment of compensation by a person con- 
victed of felony to a person aggrieved by 
loss of property suffered by him through the 
felony, D6catu3o by the sect, such compensa- 
tion constitutes & is enforceable as a judgpnent 
debt, &j is therefore a “ sentence ** within 
Criminal Appeal Act, 1907 (c. 23), s. 21.-^ 
R. V. Jonhs, [1929] 1 K. B. 211 ; 98 L. J. 
K. B. 174 ; 140 L. T. 144 ; 21 Cr. App. Rep. 
69; 28 Cox, C. 0. 672, C. C. A. 

5570a. .] — R. v, MaoWilliam (1928), 21 Or. 

App. Rep, 31, C. O. A. 

included^ — S^or the purpose of the statutory 
notice of appeal Sunday is not a dies non, — 
B. V, Grevillh (1929), 21 Or. App. Rep. 108, 
0. C. A. 

5572. Add. Annotation .* — Refd. B. v. Porter (1927), 
20 Or. App. Bep. 65. 

5574a. Registrar must be informed at 

earliest possible moment.] — When leave is 
sought to add now gprounds of appeal they 
should be communicat^rd to the registrar at 
the earliest possible moment. — R. v. Hono- 
SON (1924), 18 Cr. App. Rep. 7, 0. 0. A. 

5577a. .] — Substantial jparticulars 

of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
rogfistrar with the notice of appeal. — R. v. 
Cairns (1927), 43 T. L. R. 465 ; 20 Cr. App. 
Rep. 44, C. 0. A. 

6677b. Supplementary grounds — When 

allowed.] — R. v. Porter, No. 3137a, ante. 

5585. Add, Annotation : — Refd. R. v, Thompson 
(1026), 18 Cr. App. Rep. 167. 

5585a. .] — An applt, may only in exceptional 

circumstances consent by counsel to be 
absent. — R. v, Thompson (1926), 18 Cr. 
App. Rep. 167, C. C. A. 

5506a. Appellant not entitled to be heard — When 
represented by counsel.] — R. v. Chuno Yi 
Miao (1928), 21 Cr. App. Rep. 66, C. O. A. 


5505b. No argument heard — Appeal pro forma as 
condition precedent to appeal to House of 
Lords.]— B. V. Inman (1929), 21 Cr. App. Rep. 
169, C. C. A. 

5596a. Official transcript of Judament at trial— 
How far binding.] — The ct. w bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
— R. V. Martin (1927), 20 Or. App. Rep. 
103, 0. 0. A. 

5604. Add. Annotation : — Refd.R v. Porter (1927), 
20 Cr. App. Rep. 65. 

5605. Add. Annotation : — Refd. R. v. Porter (1927 ), 
20 Or. App. Rep. 65. 

5605a. Application to three Judges — Reference to 
larger court.] — R. v. Chapman (1931), 23 
Or. App. Rep. 46, C. C. A. 

5607a. .] — ^In each of the following coses — 

(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment A Hogging who appeals only 
against the flog^ng ; (3) a prisoner under 
sentence of Imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals oidy against the penal 
servitude ; (6) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — ^tho person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, & should be treated as such 
pending the determination of his appeal. — 
R. V. Ross, R. V. Friend, R. v. Beattie, 
B. V. Llewellyn, R. v. Youno (1924), 131 
L. T. 26 ; 88 J. P. 90 ; 40 T. L. B. 617 ; 
27 Cox, 0, C. 615 ; 18 Cr. App, Rep. 55, 
0. C. A. 

5616a. .] — In a proper case, especially 

with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such. — R. v. Towers 
(1929), 21 Cr. App. Rep. 74, C. C. A. 

5624a. •] — Where an application has 

been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the application allow 
the time of custody to run for sentence. — 


appeal i» reeUiotod to an appeal a^net 
the albrmaiioo of a conviction. — Gou>- 
HAMMBBt*. H., 11924] 3 D. L. II. 1009 ; 
y|^24] S. 0. K. 290 ; 6 C. B. R. 129.— 

sm. Leave to appeal — Adeoiiate 
reamm must he sAotun.]— R, v, Haulton 
(Ont.) (1999), 62 Can. Crlm. Cas, 310.— 

CAN. 

PART XIV. SECT. 2. 

55SS 1. IMscretian of court. 

It is not the praotlee of the Ot. of 
Criminal Appeal to entertain any 
appUcaUon tox an extension of Utne. 
whether to apply to the trial Judge for 
a cortUloate for leave to appeal, or to 
give notice of appeal, or to give notice 
of application lot leave to appeal, if 
appet. does not, at the time of applying 
for mioh extenaion of time, show that 
he propoees to rely upon grounde of 
appeal, or grounds for applying for 
leave to appeal, which are grounds 
Huoh a« can he entertained by the ct. 
in the excrciee of Ite statutory Juris* 


diction. — ^A.*Q. v. M'Gann, [1927] 
I, R 603.— IR. 

*n. Notice of appeal defectiw.}-- 

R, V. Moylk (Ont,), [19271 3 D. L. R. 
639 ; 47 Gen. Crlm. Oae. 349.— CAN. 

10 . Under Criminal Code, 8. 760.J — 
R. V. Norman (Ont.) (1923), 49 Con. 
Crlm, Cos. 405.— CAN. 


■0. ,] — -R. V. Fraser (P. B. I.)» 

[19281 1 D. L. R. 803 ; 49 Con. Crlm. 


a. 189.— CAN. 


.1— R. e. Wenn (Ont.) 

49 Can. Crlm. Cas, 401. — CAN. 


•r. Under Criminal Code, s. 750 (6).1““ 
R. V. BoxmUKR (N. S.) (1928), 50 
Con. CMm. Cos. 186.— CAN. 

I I. Want of meana .] — On 

an appUoation for an extension of 
time within which to app^. wMch 
was not made until six montte after 
conviction /icW ; (1) want of meaiw 
wad not a shffloient ground on which 
to base the appUcation : & (9) In view 
<4 the demy In applyutg, very 
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exceptional ciroumstances would have 
to be established before the ot. would 
be justified in granting the applica- 
tion. — R. V. Sunderland & Sunder- 
land (1927), 28 S. K. N. S. W. 26.— 
AUS. 

f 11. After removal to peni* 

tentiary — Special reasons must be 
sbown.] — R. V. Scott, [19291 1 D, L. R. 
849 ; 1 W. W. R. 320 ; 81 Con. Grim. 
Cos. 104 ; 24 Alta. R. 42.— CAN. 

St. Application for — To u>ham mode.] 
— ^When the Ot. of Appeal Is sitting an 
application under sect. 1018 (2) of 
the Criminal Code for an extension of 
the time for an appeal should be made 
to the ct. & not to a Judge thereof in 
Cihambers. — R. v. Harry Chow <B. C.), 
[1929] 1 W. W. R. 270.— CAN. 

PART XIV. SECT. S. 

5672 lil, JBe R. e. 

LeBijinc, (19281 1 D. L. K. 539 ; 49 
C:an. Grim. Cat. 136.— CAN. 



vol. ZIV.--<Msiinal Law. Oaaea 6684a-4nil8a. 


n.v.SYKBa (1980), 22 Or. App. Rep. 84, 

5628a. Consecutive sentences — One quashed.] 

— (1) Wl^en consecutive sentences have been 
passed on two convictions & the ct. 
quashes one of them, it may allow tlie 
sentence for the other to run from the date 
of conviction. 

In summing-up larceny & obtaining credit 
by fraud must be carefully distinguished. — 
R. V. T j KK (1930), 22 Cr. App. Rep. 8B, 
0. O. A.. 

6629a. Sentence runs from session in which con- 
victed — Although , passed in later session.]— 

Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed. — R. v. Roberts 
(1929), 21 Cr. App. Rep. 69, C. 0. A. 

5629b. No power to antedate beyond com- 

mencement of sessions.] — Sentence cannot 
be antedated beyond the first day of the 


sessions in which it is inflicted. — ^R. v, 
Crockett (1929), 21 Or. App. Rep. 164, 
0. 0. A. 

56290. .] — The ct. below cannot ante- 

date a sentence before the first day of the 
sessions. — R. v. Hatch (1930), .22 Or. App. 
Rep. 83, C. C. A. 

5629d. Sentence ordered to run from passing of 
sentence — ^Abnormal delay in preparing trans- 
scripts for court.] — R. v. Mbyrick, R. v. 
Ribufpi (1929), as reported in 21 Or. App. 
Rep. 94, 0. 0. A. 

5643a. .] — R. v. Turktngton, No. 5966a, 

post. 

5678a. .] — The ct. will, if it thinks fit, 

hear a plea of insanity even though it was 
not raised at the trial, — R. v. Canham (1925), 
18 Cr. App. Rep. 163, O. C. A. 

5789a. S. P, R. v. Hatch & Smith (1028;, 20 Or, 
App. Rep. 181, O. 0. A. 


PART XIV. SECT. 6, SUB-SECT. l.—A. 

6630 V, .] — The ot. hearing an 

appeal is not warranted in weighing 
probabiUtioB & enbstitnting its view 
for that of the jury, to which the 
greatest weight miv t sUU be given. — 
R. V, Db Bruoe. {lOiiil 4 D. L. R. 496 ; 
65 O. L. R. 507.— CAN. 

6830 vl. .1 — R. V . Bdrkk (1924), 

44 Can. Grim. Gas. 205.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 2.— A. 

5666 1. InmnUy.l—At the trial 

of aconsed for murder there was, in the 
ct.’s opiTiion, evldenoe which, had the 

E olnt been taken, woiild of necessity 
ave raised in the mind of the trial 
judge a doubt whether aex^used was 
then, on account of insanity, capable 
of conducting his defence : but the 
point was not brought t<j the attention 
of the trial judge, & the course pre- 
Boribod by Criminal Code, s. 907, was 
not adopted : — Held : the omission 
of ooimeoi ought not to deprive accused 
of the right ^ven him by the secjt. 6c 
now trial directed. — H, v. Williams, 
11029] 1 D. L. R. 343; 50 Oon. CMm. 
-Gas. 230 ; 63 O. L. It. 191. CAN. 

PART XIV. SECT. 6, SUB-SECT. 2.— C. 

tb. Objection to cowriction on around 
of defect in information.) — It. v, 
Boutiijer (N. S.) (1928), 50 Can. Grim. 
Gas. 186.— CAN. 

PART XrV. SECT. 6, SUB-SECT. 3. 

1 i. What anunmtB to.) — The 

trial judge prepared, two or iliree 
months after the trial, a oertifleate 
containing a number of statements 
made by him in answer to a oon’e- 
spondlng number of objections to his 
charge which formed the grounds of 
appeal & stating, according to bis 
reooUootion, that in hiot his direction 
was precise^ the contrary of that 
reported ; — Held : such oertifleate of 
the trial Judge was not a report within 
sect. 1020 Criminal Code : it did not 
contain the Judge’s ** notes of the trial ” 
nor was it a report giving his opinion 
upon the ease or upon any point arising 
in the cose.” — B abon t>. R., fl930J 
S. C. R. 194 ; 2 B. L. R. 945 ; .53 Can. 
C. C. 154 ; revf^g. 47 Qne. K. B. 371.— 
CAN. 

PART XIV. SECT. 6, SUB-SECT. 1. 

td. In Ireland .) — Practice & pro- 
cedure, as to applications to allow fresh 
evldenoe on appeal, laid down the 
Ct. ot Criminal Appeal. — A.-O. v. 
M'Qanw, 41927] I. R. a03.— IR. 

PART XIV, SECT. 6, SUB-^SECT. 2. 

sf. Conviction improper— -Claim to 
mhttUute sentence for lesser offence — 


Leave to obtain further evidence — Con- 
fined to lesser offence.) — Where on an 
appeal from a conviction for unlaw- 
fully having carnal knowledge of a 
girl 14 years of age, it appeared that 
the accused had not been properly 
convicted, but there being no majority 
of the ot. in favour of directing a now 
trial, the Crown asked the ot. to pro- 
ceed under Olminal Code, a. 4916 (2), 

& substitute a sentence for indecent 
assault, whereupon the accuHud’s 
counsel moved for leave to obtain & 
present new evidence fi'ora one Z., 
who would have been a oompellalde 
witness nt the trial : — Held : such leave 
should be granted, the additional 
evidence to bo confined to the charge 
of indecent assault, & the hearing of 
the appeal should stand over until 
furtber order, &, In the meantime, 
the evidence of said witness should bo 
taken before the registrar of tbe 
Supremo Ct. Aj; forwarded by him to 
tbe rcglstr«r of tbe C?t. of Api)eal. — 
R. e. SHUiiAPyv (B. C.), 41928] 4 
W. W. K. 300.— CAN. 

PART XIV, SECT. 6, SUB-SECT. 3. 

6740 ill. .] — An application must 

bo refused, whore the person whom It 
was sought to call had bcjen present in 
ct. at the time of the trial & available 
to be coded by aociised or his counsel 
if they desired to do so. — R. v. Cronan 
ri924>, 41 Can. Crlm Cae. 320; 67 
N. S. R. 25.--CAN- 

6766 il. .1 — The defence having 

been permitted for the purpose ot 
securing a new trial to read the affidavit 
of one who it contended should have 
been called as a witness by tne prose- 
cution ; — Held : the omission to call 
such witness did not result in snob a 
miscarriage of Justioe, or the posslbUity 
of it, as to warrant a new trial. — R, v. 
Gallaohkr, 419241 4 D. L. R. 1059; 

3 W. W. R. 367.-^AN. 

5766 iil. .l—'R. v. Chow Kke 

(1929L 42 B. C. R. 67.— CAN. 

■t. No opportunity of croas-eaaminino 
former witness on statement at trial .) — 

R. ». VVF. (1925), 44 Can. Oim. Cus. 
249 ; (19251 3 W. W. R. 100.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 4. 

•V. Evidence maUrUd db relevant to 
show verdict wrong.} — The puirose of 
the ct. in ailovring applt. to lead 
additional evidence under Criminal 
Appeal (.Scotland) Act, 1926, s. 6 (6), 
is to give him an opportunity of show- j 
Ing that the verdict was pronounced i 
In ilte absence ul matter material Sc 
relevant to lead to a contrary rosnlt. — 
Slater v. H.M. Advocate, 41928) 

S. C. (J.) 94.— SCOT. 
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PART XIV. SECT. 6, SUB-SECT. 5. 
m. Read now ** 6798 i.” 


6798 ii. .] — R. v. HuBtEY 

(1925), 67 N. S. R. 6.S7.--CAN. 


5793 ill. Eh^idence not inoom- 

jmiible with evidence at trial.) — R. v. 
Adore (19.30), 54 Can. O. O. 211.— 
CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 

p I. Criminal Appeal (Scotland) 

AcU 1926 (c. 15). 1— The Ct. of Criminal 
Appeal is not a ot. of review in the 
sense in which that term Is used in 
civil procedure ; It cannot upset a 
verdict merely because It disagrees with 
the view’ cither of the ovidonoo or of 
the credibility of the witnesses on 
which it proceeded ; It cannot Interfere 
unless it tliinks the vordlot imroaBon- 
able. The test of unreaHOnableness 
is similar te that applied to verdiots 
obtained In <dvU jury trials, viz., was 
tljo verdict so flagrantly wrong that no 
reasonable jury, acting houesUy under 
T)ropor dlrc’Ction, could have given it. — 
WEBB V. H.M. Advocate, (1027] 
S. Q, (J.) 92.— SCOT. 

p H, .] — f/cifi . an appellate 

ot. could not, under Criminal Code, 
8. 1016 (2), substitute for the con- 
viction under 8. 405 a conviction under 
B. 400. — H. V . Lkroux, (1928) 3 
1). L. U. 088 ; 50 Can. Grim. Casi 52 ; 
62 U. b. R. 336.— CAN. 

p Hi. .] — Applt. was tried for 

murder by intentionally causing the 
death of another native. Ho was con- 
victed by the Additional Sessions judge 
Sc four assessors of culpable homicide 
not amoimtliig to murder, Sc was 
sentenced to a term of rigorous Imprison- 
ment. The G ovt. applied for a revision 
of tho judgment. Sc tbe High Ct. altered 
tbe conviction to one of murder Sc 
sentenced the applt. to death : — Held : 
on an application for revision, os dis- 
Itngulsbed from an appeal, the High 
Court liad no jurisdiction to convert 
the finding ot an (mriufttal of murder 
Into one of conviction 6c to sentence 
the man death.- -Kishan Sinoh v. 
H. (1928), 44 T. L, U. 690. P. C.— 
IND. 

piv. - R, V . Hiwmv (iu:i0), 5:i 

Can. C. C. 196.- CAN. 


P V. .] — R. V . Henderson 

(1929), I M. P. R. 277.— CAN. 


q f. — On an appeal, from a 

conviction for theft, based on tho 
ground that a statement made by the 
i rlal Judge when imposing Hont.€>noe 
indicated that he entertained reason- 
able doubt of tho accused’s guUt ; — 
Held : taking tho jmlgment as a whole, 
the contention could not be supported, 
6c the appeal should bo dismlased. — E. 
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SSOQl^ Coiilllotbig m«dliu4 vleM.}-^The mero 

tba4> coz^iotiog medical tlews of tlie evidence 
in a case were pnt before the jury is not a 
ground for g;ranting leave to appeal. — "B, v, 
TOOBKB (1925), e9 Sob Jo. 498 ; 18 Or. 
App. Bep. 185, 0. G. A. 

5802a. UnsaUsIaelory IdenUfieatlon.]— donviction 
quashed.<— E. 4». Hztchooos: (1926), 19 Or. 
App. Bep. 181, 0. O. A. 

5802b. Photograph of accused published in news- 
paper,]— E. o. Mobbisok (1911), a Or, App. 
Bep. 159, 0. 0. A. 

58020. Insanity — Supervening after trial.] — ^B. 
V . Dbisooix & Rowlands (1928), 20 Or. App. 
Bep. 161, 0. 0. A. 

5805. Add* AnnoUUion : — Held. B. v. IiViend 
(1930), 22 Or. App. Rep. 130. 

5806a. Indictment aUeglng offence under 

repealed section of statute.] — Where a person 
is convicted on an indictment framed imder 
a repealed section of a statute, the Qt. ol 
Criminal Appeal will quash the conviction. 
— B. V. Taylob (1924), 98 L. J. K. B. 912 ; 
88 J. P. 162 ; 40 T. L. R. 836 ; 69 Sol. Jo. 12 ; 22 
L. G. R. 681 ; 18 Or. App. Rep. 106, 0. 0. A. 
6816a. — — .1 — If a judge has distinctly reached the^ 
cdnclusfon that the case against a deft, u 


merely one of suspiid<m, he oug^ to wi^- 
draw it from the jury.— -B. o. Johnson 
( 1028), 21 Or. App. Bep«;68, 0. 0. A. 

58160. — — .]— If the ct. is of opinion that at the 
close of the case fpr the prosecution there is 
no evidence to go to the jury it will, in the 
absence of evidence of such e^dence from the 
defence, quash a conviction.— B. v. Hoch- 
GLICK (1929), 21 Or. App. Bep. 161, 0. 0. A. 

5840a. — - — .V-B. e, Dakebils (1927), 20 Or. 
App. Bep. 127, 0. O, A. 

5840b. — — .] — Conviction quashed on the 

r und of there being no evidence of guilt. — 
V. Tattman (1981),- 23 Or. App. Rep. 44, 
0. 0. A. 

5840c. — ^ — .] — The ct. will quash a con- 

viction founded on mere suB^lcion. — ^B. r. 
Wallace (1931), 76 Sol. Jo. 469; 28 Or. 
App. Bep. 32, 0. 0. A. 

5840d. .]— There ought not to be a con- 

viction when the evidence is equally con- 
sistent with innocence Aj guilt. — K. v* Book- 
binder (1981), 23 Or. App. Rep. 59, 0. O. A. 

58406. B. V. Oabteb (1931), 23 Or. 

App. Bep. 101, C. 0. A. 

5850. Add* Annotation : — Refd. B. v* Bice (1927), 
20 Or. App. Bep. 21. 


V. Walkjck, 11931] 1 W. W. R. 684.— 

CAN. 

b I. •— — .] — Deft, was tried on an 
indiotment ohazsing oommission of an 
odeuoe 6c was oonvlctod of an ** attempt 
to commit ** that oflenoe : — BiM hhe 
evidence was sujBnoient to snstaln the 
verdict, &; his appeal must bedis]iil<i8ed. 
— R. «. GiNO (1924). 57 N. S. R. 190. 
—CAN. 

bU, ,j — Where accused is 

ohargod with having oomxultted a crime 
at a named place in a named county & 
province, & a place with such name is 
referred to in the evidence at the trial, 
the fact that there is nothing in the 
evidence to show that the place is 
within such county or province : — : 
not suoh an omission as to givo ground 
for an appeal. — II. v* Pa ybtte. 119261 
ID.L.R. 112; [102413 W.W.R. 863. 
—CAN. 

bill, .] — Where the Crown’s 

case was founded on the evidence of a 
very young child* who contradicted 
herself on the vital point in the trial* 4Sc 
on several minor matters : — Beld : a 
conviction founded on such evidenoo 
could not be austalned. — R. v, Qibonb; 
(1926), 84 B. C. R. 664.— CAN. 

b iv. R. e. McKenzte (1936)* 

68 N. S. R. 464.— CAN. 

b V. «— .1— I'lndings of the ot. or a 
Jury on questions of fact are only to bo 
set aside where the findings are obvi- 
ously A pa^bly wrong* or are un- 
reasonable & cannot be supported by 
the evidence. — R. a* M. (1936), 46 Can. 
Grim. Oas. 80: 68 N.B. R. 5l4— CAN. 

b vl. .1 — Appeal dismissed. — 

R. V. Davidson (1986), 47 Can. Orim. 
Om. 86 ; 69 N. S. R. 179.— CAN. 

b vU. Appeal dismissed. — 

R, V* NIOHOIAON (1926), 47 Can. Crim. 
Oas. 118 : 59 N. 8. R. 828.— CAN. 

b vlli. .1 — ^Appeal dismissed. — 

R. V* Haddad (1927), 47 Can. Ortm. 
Oas. 168 ; 69 N. 8. R. 187.— CAN. 

b In. -u — .1— Cit q a m ataDoes tn which 
an appeal against a oonvlctton for 
forgery, by making Interlineations In 
a document, was allowed.— B. e. 
Zbrdbxo (Sask.) (1937), 48 Oan. Orhni 
Oas. 87.— OAN. 

b X. Variance between evidence 

oharpe^Ae to date of offence*}--- 
Oonvlotion quashed.— B. v* Davies 
^ta.)* (1937) 3 W. W. B. 605 ; 49 
ban. Grim. Oas. 86.— OAN* 


jij, «}— The Ot. of Orlmtnal 

_ eal quashed a -verdlot Sc sentence, 
jere the evidence was defective in 
ome important respects, A the evi- 
dence, suoh as It was, was not presented 
to the jury In suoh a way as to bring 
suffloiently clearly before them the 

3 uestionB they had to determine.— 
..-a. V* SMITH. [1927] I. R. 684.— IR. 

b xU. .1 — ^If the evldenoe is 

sulDoient to Justify a oonvlotion* A 
the Jury are propeay dirootod, the Ot. 
of Appeal cannot interfere with their 
verdict because in the opinion of the 
presiding Judge It is based on evidence 
which was untrustworthy & omrht not 
to have been accepted. — R. v. Thomas 
(1928), 28 8. K. N. 8. W. 490 ; 46 
N. S. W. W. N. 146.— AU8. 

ft. Court mat; reduce eentenoe — 
Although no appeal from eentenoe .] — 
R. V. MusOHave (N. S.) (1926), 46 
Gan. Orim. Oas. 45.— CAN. 

sv. Non-indiotabU offence tried ae 
indictable offence *] — R. v. Thompson* 
[1928] 4 D. L. R. 869 ; 50 Oan. Orim. 
Cas. 183 ; 63 O. L. R. 610.— CAN. 

iw. Conviction not in form reouired 
by Act — Omieeion of order for forfeiture*] 
— Deft, was oonvloted by a district 
justioe of an oSenoe under Fisheries 
Act* 1934, but the distriot Justioe 
omitted to order a forfeiture of the fish 
as required by the Act : — Bdd :■ the 
omission luvaudated the conviction. — 
Tanonby V * Diartmcr Jttstice for 
County op KEbry* (1938] I. R. 858.— 
IR. 

PART XIV. SECT. 7, SUB-SECT. 4 . 

5884 V. — .J — R. V* BicRaER* 

(1935) 2 D. L. R. 237; 43 Oan. Grim. 
Oas. 301.— CAN. 

5884 Vi. ' — .] — Defta. were 

convicted of the oflenoes of oonspiriog 
to defraud a city oorpn. ot money due 
to the oorpn. for taxes: — Held: an 
inference of guilty Icnowledge or 
belief oould not properly be drawn 
beyond all reasonable doubt, with 
suoh degree of certainty as would 
warraat uie oonviotiona, whiidi were 
oooofdingly quashed. — U* v. Eps^n. 
B. V. Walker, R. v. Sperok |1985h 48 
Cbm. Orim. Oas. 848 ; 56 O. L. R. 
587.— 4JAN* 

6884 vil, — Deft, was 

counted of rape : — Beid c having 
regard to the evidenee, the verdict was 
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unreasonable Sc oould not be simported 
& must be set aside. — R. v, Hdblbt 
(1925), 68 N. S. R. 118.— CAN. 

'5824 viil. R. e. Wah 

Sino Chow (B. 0.) (1927). 48 Oan. 
Orim. One* 144. — CM. 

5884 ix. — ^.1— H«W.* a 

finding that deft., while intoxicated, 
was in charge of a motor-vehicle, did 
not Justify a oonvlotion for driving 
while Intoxioated, nor oould deft, be 
oonvloted of the alternative oifenoe. 
for Orimtnal Code, s. 286 (4), cannot 
apply to a vehicle which la out of com- 
mission & cannot he operated by its 
own power. — R. v, Hioams, (19291 1 
D. L. R. 269 ; 60 Cbm. Orim. Oas. 381 ; 
63 O. L. R. 101.— OAN. 

5824 X. R. V. J., 

[19291 1 W. W. R. 625 ; 62 Can. Orim. 
Cas. 72 ; 38 Man. L. E. 144.— CAN. 

5884 xL .] — Where on an 

appeal from a oonvlotion by a Judgo 
without a Jury it was apparent that the 
evidence of one or both of the two 
witnesses for the Crown was perjured 
& in direct conflict with that of two of 
the defence witnesses, one of whom at 
least was a completely disinterested 
witness : — Held : the charge had not 
been proved beyond a reasonable 
doubt Sc the oonviotion was' quashed. — 
R. V* Smii’H, [1929] 3 W. W. R. 387 ; 1 
D. L. R. 005 ; 62 Can. 0. O. 174 ; 88 
Man. L. R. 335.— CAN. 

1 I. — — Evidence droum- 

etantUd only.)— R. v* ToK Yuen (Ont.) 
(1929), 62 Ouu Orim. Oae. SOO.-^AN. 

1 IL Criminal Code, 1927, 

e, 1014.1— On an appeal from a con- 
viction for murder, h^ that the ease 
fell within sect. 1014 of the Cthnlnal 
Oode In that the verdlot was one which 
oould not be supported by the evidenoo, 

therefore, must be set aside. There 
being no question of amew trial or a 
verdlot of inanelaugbxer, the oon- 
vlotion was quashed. — R. . v. Nahib- 
NIAX, [19311 2 W. W. R. 604.— CAN. 

5848 vili. .1— R. V. ntmot- 

SON (1926), 47 Can. Grim. Oas. 113 ; 
59 N. 8. R. 328.— 43AN. 

5848 ix* — - — B. V. May 
(B ask.), (1987) I D. L. B* 763 ; 47 
Oazu Grim. Oas* 118.— CAN. 

sx. Cemietim f^ of^nce not ekarged 
in aiminoimj— iBUxjFAX^^CkiBPN. v. 
O’Connor (1888), 15 N. S. B. (8 R* 
4t G.) 190.-^!AN. 



■ — - — — TJie exerdse of tho juris- 
diction under Criminal Appeal Act, 1907 
(o. 2S)v s. 4i depends on the circmns^nces of 
the particular case, whatever may be the 
ophxbn of the judge who tried it. — R. v. 
Rice (1927), 20 Or. App. Rep, 21, C. C. A. 

Amotation R. v. Davidson (1927), 20 O. App. Rep, 06. 

5g50l). — .] — It. V. Davidson, No. 8129k, 

ante, 

5865a. Conviction of one co-defendant quashed— 
Quashing conviction of other co-defendant.]— 

As a general rule if the conviction of one of 
two defts. only for conspiracy is quashed, 
that of the other will be quashed. — ^R. v. 
Hillman (1931), 23 Cr. App. Rep. 63, 0. 0. A. 

5855a. .] — ^R. V. Richards, No. 6230a, posL 

5856b. .] — conviction quashed on the grounds 

of non-direction & of receipt of inadmissible 
evidence. — R. v. Howarth (1926), 19 Cr. 
App. Rep. 102, 0. C. A. 

6856c. — .] — R. V, Berry (1926), 19 Or. App. 

Rep. 113, C. C. A. 

5868a. — — .}-~It is a misdirection, on a 

charge of obtaining credit by fraud, that the 
jury may consider other cases of alleged 
stealing, which have not been established in 
evidence.— -K v. Hnx (1930), 22 Cr, App. 
Rep. 64, C, C, A, 

5867. Add, Annotation : — DIstd. R. v. King (1927), 
20 Cr. App. Rep. 168. 

5870a. — Convictions quashed on the 

ground of evidence of previous convictions 
having been wrongly admitted. — R. v. 
Graham, R. v, Anderson (1924), 18 Cr, 
App. Rep. 8, C. C. A. 

5870b. 'J— B- King (1927), 20 Or. 

App. Rep. 168, C. C. A, 

5870c. Disclosed by prisoner.} }?, v, 

Guerin, No. 2840a, ante, 

5870d. Evidence of bad character.] — R. ?» 

Fleming, No. 6106a, post, 

5878a. .] — R. v. Hastam, No. 2839a, ante. 

587db. Evidence by witnesses on abandoned 

charge.] — Tl. v. Dunntco (1031), 23 C^r. App. 
Rep. 77, C. C, A. 


V(d. m.-«ChbaliutI law. Ciiii 

5877. — B. V. Hc«CB» (1926), 10 Cr. 

App. Rep. 118, 0. C. A. 

5884. Add, Annotation : — ^Rcfd. Godman v. Timoa 
Publishing Co., [1926] 2 K. B. 273. 

5887. Add, Annotations: — ^Refd. R. v, Dunkley^ 
(1926), 134 K T. 632 ; B. v. McLean (1926), 
184 li. T. 640; R. v. Pollinger (1930), 22 
Or. App. Rep, 76. 

5908. Add, Annotation : — Coned. R. v, Baldwin 
(1925), 183 L. T. 191. 

6910a. .] — (1) Rejection of evidence 

legally admissible may be ground for quash- 
ing a conviction, (2) The prosecution, 
serhble, sliould put in at the trial all docu- 
ments put in below. — R. v, Thomas (1931), 
23 Or. App. Rep. 86, 0. C. A. 

5915a. .] — An inadequate summing up 

may be a ground for quasmng a conviction. — > 
R. V. Breed (1031), 22 Or. App. Rep. 166, 
C. C. A. 

5926a. .] — E. v. Howarth, No. 5856b, ante, 

5927a. .] — Where the defence is an 

alibi, the jury must be pointedly directed on 
the identification. — R, v, Phillips (1024), 
89 J. P. 16 5 41 T. L. B, 190 ; 18 Or. App. Rep. 
151, C. C. A. 

5927b. Direction as to time.] — ^B. v. Smith, 

No. 6060a, post, 

5927c. .} — Where an aUM is set up as a 

defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits. — R. v. Chew (1920), 10 O. 
App. Rep. 73, C. C. A. 

5927d. Contra^otory statements by sole witness to 
Identity.] — Where the only witness to identifi- 
cation of the accused has at one time ex- 
pressed doubt about his own correctness, the 
attention of the jury ought to be drawn to 
this fact. — B. v, MoLocjklin (1930), 22 Or. 
App. Rep. 138, 0. 0. A. 

5929a. .] — When in a trial for larceny 

asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not. — R. v. Jones 
(1026), 10 Cr. App. Rep. 39, 0. C. A. 


PART XIV. SECT, 7, SUB-SECT. 5. 

58S6 vil a. 8. P. R. v. Cbw Cboho 
(1921), 29 B. C, R. 527.— CAN. 

6S66 *vi. R. V . Obtynsky, 

[1927) 2 D. L. R. 973 ; [19271 1 

W. W. K. 967; 47 Can. Orim. Ow. 
319 ; 21 Saflk. L. K. 448.— GAN. 

a (p. 622) I. IrreirularUies al 

former irUU — ProueulUm for perjury .) — 
The ot. can take into oonsicioratlon 
ciroumstaneoa Sc irregularities aa to ovi • 
denoo, which occurred not at the trial, 
the verdict at which is iu appeal, but 
at a former trial where the perjury for 
which aoGused has been oouvlcted was 
alleged to have been committed. — 
R. V , ClESUBNSKi, [19241 1 W. W. R. 
32 ; 41 Can. CMm. Qes, 196.--CAN. 

• (p. 523) 1. H. V. 

Babclat (Out.) (1929), 52 CTan. Grim. 
Oas. 134.— UAN. 

Ic (n. 524) i. Evidence of previous 

bad duxrader,] — OASsmY v, K., [1931] 
4 D. L, K. 192.~-GAW. 

s (p. 623) I. — Admieaion of con^ 
fetswn — Eo pr^tidtoe.1— R. v, Bab- 
OLAT. [1930] I D. L. R. 439 ; 52 Can. 
O. O. 134.— CAN. 

PART XIV. SECT. 7« 8UB-SROT. S. 
5909 1. C€>fivi0<ioB 

for defence ectekided ,] — ^WtsKiifO v, 

Tobbanob, (19281 a C. (J.) 79.— SOOT. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (a). 

a i. — R. t,. AVEBILL, 

[1927] 2 W. W. R. 310 ; 48 CJan. Crim. 
Cas. 121 ; 21 Saak. L. R. 679.— CAN. 

a il. .1 — B. V, OoopBK 

(Ont.), [1927] 4 D. L. R. 1093; 49 
Can. Grim. CJos. 87.— CAN. 

6920 111. Acciwed 3c one M. 

left a room In an hotel together, both 
intoxicated. On reaohiiw the rotunda 
of the hotel M. said to the night cleric 
** I got hit In the eye, but the other 
fellow got worse than 1 did,** 3c the 
clerk saw that there was blood on both 
of M.*s bands. Immediately after 
they had left the hotel, a third man, 
who came to^he hotel with them, was 
found dead 3fc in a battered oonoition 
in the room they had leift. Gn appeal 
from the oonvictSon of accused for 
maui^augbter : — Eekt : there was non- 
direction amounting to misdirection 
in the charge of the lodge, to the Jury, 
the result of which was that the 
strongest evidence In favour of accused, 
via., M.*s appearanoe after coming out 
of the room Sc his statement of his 
actions, was not submitted to the 

S i consideration as it ought. Sc 
should be a new trial. — R. v. 
OiBON (1927), 49 Gan. Grim. Cas. 
228 ; 39 B. C. B. 234.— CAN. 

5920 iv. .1— An fndicteient was 
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f )reseijforl against three accused persons 
or breaking Sc entering Sc for stealing. 
The trial Judge left the case to the 
Jury as being one ot breaking Sc 
entering only, 3c did not point out to 
the Jury that it was, under OrimlnaJ 
(k>de, a. 576, open to the jury to find 
the prisoners, or some of them, guilty 
of stealing : — field : this omission woe 
In itself sufficient to amount to a 
miscarriage of Justb^.— R. v. Short, 
aiiEAUCY 3c Punt, {1028] St. It. Qd. 
246 ; 22 Q. J. P. 108.— AUS. 

sy. XHreciif/n aXleged to he unfair .] — 
R. V. HUM Kino, fl928) 2 D. L. K. 
687 ; 49 Can. Grim. Cas. 174 ; 60 
N. 8. R. 6.— CAN. 


•z. Failure io direct jury ime to view 
circumstantial eiHdcnce.] — ^R. v, Tni- 
BiSAULT, fl930j » D. L. R. 312; 53 
Gan. O. C. 178; 1 M. P. R. 345.— 
CAN. 


PART XIV. SECT, 7, SUB-SECT. 7,— 
A. (b). 

sb. Bigamy — Felonioug intent,] 
Whore the tnal Judge directed the Jury 
that if accused intended to be mamed 
a second time, his drst wife being 
ahve to his knowledge 3c the dnit 
marriage being a lawful marriage, there 
was f^onious intent ; — uela: this 
direction was rU^t. — R. e, Kentcrdt, 
(1983) B. A. 8. R. 138.— AUB. 



CaM 68aS»-^-6084». Ekolibh aks Empire 

6982a. By bailee— latant to detraud.]— B. e. 

Moorb, No. 3007a, ante. 

5982b. ShopbreakiJig.] — On an indiotment 

for shopbreaking A; larceny the jury should 

^ be informed of the various verdicts open to 
them on the evidence. — ^B, v. Neville (1931), 
22 Cr. App. Bep. 103, C. C. A. 

59820. Breaking & entering — Breaking.] — H. e. 
Lloyd, No. 28d9b, ante. 

5932d. ^ .] — On an indictment charging 

breaking entering, a breaking in law must 
be proved, A the must be distinctly 
charged on this point. — R. v. Briebley 
(1924), 18 Cr. App. Rep. 130, 0. 0. A. 

5984. Add, Annotation : — ^Folld. B. v. Smith (1931), 
22 Cr. App. Rep. 180. 

5936. Add, Annotation : — FoUd. R. v. Smith (1931 ), 
22 Cr. App, Rep, 180. 

6938a. .] — ^The gist of the crime of 

obtaining by false pretences is an intent to 
defraud : direction on this point must be 
clear. — ^B. v. Renton (1925), 19 Cr. App. 
Bep. 33, C. O. A. 

5938b. .] — On a charge of obtainmg 

by false pretences there must be a direction 
on the issue of Intent, — R. v. Kay (1926), 19 
Cr. App. Bep. 42, C. C. A, 

5938c. .j — On an indictment for obtain- 

ing hy false pretences the jury must be 
explicitly charged that they should not 
convict unless they find an intent to 
defraud,’* the legal pu^’port of which should, 
except in the clearest cases, be indicated.- 
R. V, Smith (1931), 22 Cr. App. Rep. 180, 
C. C. A. 

5938d. .] — It is a misdirection to suggest 

that evidence on a charge of obtaining by 
false pretences which tends to disprove an 
intent to defraud is “ subsidiary ” to the real 
issue, even though that evidence per se does 
not constitute a defence. — R. v, PK’icur 
(1931), 22 Cr. App. Rep. 186, C. O. A. 

5948a. Larceny.] — On a charge of knowingly 

receiving stolen goods it is imperative that 
the jury should be directed that tbo larceny 
implied must be proved. — R. v, McGuire 
(1980), 22 Cr. App. Rep. 31, C. C. A. 

5948b. “ For & on account of person 


Digest Suppi-emekt. 

defrauded.] — On an indictment for fraudulent 
conversion the jury must be directed on the 
question wheUier what was received by deft, 
was “ for A on accotmt of ” the person(s) 
alleged to be defrauded. — ^R. v. Brown 
(1931), 23 Or. App. Rep. 18, 0. C. A. 

6947. Add. Annotation : — Consd. R. v. Woods 
(1930), 143 L. T. 811. 

5947a. .] — B. v. Woods, No. 761b, ante. 

5947b. .] — R. V. Kii^bride (1931), 23 Cr. App. 

Rep. 12, C. O. A. 

5947c. Failure to distinguish larceny & obtaining 
credit by fraud.] — R. v. Lee, No. 5628a, ante. 

5959. Add. Annotations : — Consd. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. R. v. Canham 
(1925), 18 Or. App. Rep. 163. 

5965a. .] — (1) An alternative theory put 

forward by the defence which is consistent 
with the evidence ought not to be i^ored in 
the summing-up & the ct. will consider it. 

(2) The ct. will not interfere with the 
findings of fact by a jury if they have been 
properly directed & could reasonably arrive 
at the verdict. — R. v. Turkington (1930), 
22 Or. App. Rep. 91, 0. O. A. 

5965b. .] — If a summing-up ignores evidence 

of a prisoner’s attempt to get honest work it 
may be quashed. — R. v. Counter (1931), 23 
Cr. App. llep. 22, 0. C. A. 

5976. Add. Annotation : — FoUd. R. v. Moore 
(1924), 18 Or. App. Rep. 29. 

5992a. .] — R. v. Tavener & Tobitt (1928), 

21 Or. App. Rep. 63, C. C, A. 

5992b. .] — ^A misdirection on a material fact 

is sufficient to invalidate conviction. — R. v, 
Davies (1930), 22 Cr. App. Rep. 24, C. C. A. 

5992c. .] — A definite mistake in a summing- 

up about the identification of a chattel 
charged in the indictment to have been 
stolen may be ^ound for quashing a con- 
viction. — B. V. Bridger (1930), 22 Cr. App. 
Rep. 21. C. C. A. 

6013. Add. Annotation: — Refd. R. v. Fisher (1926). 
19 Or. App. Rep. 106. 

6084a. .] — R. v, Briggs, No. 4C93a, ante. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (o). 

6946 i. WhdUicr ground for quashing 
eonridion .] — Brooks v. ll., (19283 1 
D. L. 11. 208 : 48 Oau. Grim. Cos. 333 ; 
119271 S. O. K. 033.— CAN. 


PART XIV, SECT. 7, SUB-SECT. 7.— 
C. (a). 

6006 V. .1 — In dlwct- 

iug the jury* the jud^ irave them the 
impresBlon that mere Knowledge of the 
crime without any aiding or abetting 
thereof wae snfiiolcut to make oooused 
a principal offender; — Held: a mis* 
dlreotion, & now trial ordow'd. — K, r. 
Dutchak. 110241 4 D. L. R. 973.— CAN. 


6016 Iv. — — .1 — It WA« oou- 

tended that the judge uiisdlrected the 
jury in reading to them a soot, of the 
Criminal Code whinh had been repealed 
before the trial took place : — Bdd : 
as the sect, in question was simply a 
statement of the common law & could 
not prejudicially affect prisoner, the 
oaso was within the Code. s. 1 014 (c). & 
the objection had no effect. — R. v. 
MoLachlan (1923). 56 N. 8. R, 413 ; 
41 Can. Crim. Cos. 249.— CAN. 


6016 V. .1 — The fact that 

the trial judge in charging the jury 
misstatod the law will not. In view of 
his subsequent correction of this 
statement after the Jury were called 
baok. justify the setting aside of the 
oonriotlon. — S tkklr v. R., [1924] 4 
D, L. R. 175 ; 11924 J 1 W. W. R. 1140. 
—CAN. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) i. 


6019111. .] — Where homicide 

was proved & was not denied, bat tbo 
dotenoo of temporary Insanity caused 
by IntozioaUng liquor was set up : — 
Held: the omission from the tiial 
judge's charge of an instruotlon that 
accused was entitled to the benefit of 
a reasonable doubt was a substantial 
wrong entitling him to a new trial. — 
R. cTPATKTrE, U925] 2 W. \V. R, 747 ; 
44 Can. Crim. C^. 200 : 35 B. G. R. 
SI.— CAN. 


6019 iv. .) — Upon the trial of an 

indictment charging reoctrlng stolen 
goods, knowing them to have been 
stolen, the jury was charged *' the 
posseaslop of recently stolen property 
throws on the possessor the anus of 
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showing that he got it honestly. If 
be fail lo give a reasonable account of 
it, he is reasonably presumed to be in 
posKeaalon of It dishonestly** : — Held : 
the charge was not in accordance with 
the principles of law as laid down in 
R. V. Schama, No. 6019, & the con- 
viction must be set aside & a new tried 
bad. — R. V. Mortok, (19293 1 D. L. R. 
720 ; 51 Can. Crim. Cas. 96 ; 00 

N. S. li. 302.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
C. (b) ii. 

d 1. ,1 — The omission to place 

clearly before the jury the law as to 
the right of private defence of the 
person, as bearing on the facta set up. 
Sc to direct their attention to the point 
whether, Sc how far, accused was 
justified In attacking deceased. In 
order to prevent injury to ; — 

Held : a misdirection vitiating the 
trial. — ^R. v. Askrvddin (1926), I. L. R. 
53 Calo. 980.— WD. 

d ii. .1 — R. V. Hkll *Ospsdai.b. 

(19291 1 D. t. R 892 : 5 1 Cam Crim: 
Cas. 117 ; 60 K. S. R. 336.— CAN. 

se. v, (Ont.) (1927), 

49 Can. Crim. Cos. 146. — GAN. 


6084b, •] — summing-up must distinguish 

cloariy between the char^ of larcenv & that 
of knowingly receiving, if there' is more 
than one deft., between their respective 
shares in the offences alleged. — R. v. Ebbage 
(1930), 22 Or. App. Rep. 50, C. C. A. 


6084o. •] — On an indictment gainst more 

than^ one person the summing-up must 
discriminate carefully the case against each 
deft.*— R. V. Brown (1930), 22 Or. App. Rep. 
139, C. O. A. i 

6040a. Failure to warn Jury that they cannot safely 
convict.]— -R. V. O’Connell, No. 6112b, post 

6056. Add. A.fiYiot(ition8 : — Consd. R. v» Evans 
(1924), 88 J. P.196. Apld. R. v. Beebe (1925), 
133 L. T. 736. Consd. Sbatham v. Statham, 
[1929] P. 131. Apld. R. V. Charavanmuttn 
(1930), 22 Cr. App. Rep, 1. Consd. R. v. 
Davies (1930), 22 Cr. App. Rep. 33. Refd. R. 
V. Ross (1924), 18 Cr. App. Rep. 141 ; R. v. 
Harris, [1927] 2 K. B. 687 

6063. Add, Annotation : — Refd. R, v, Robei'ts & 
Morriss (1926), 134 L. T. 635. 

6064. Add, Annotations : — Consd. Statliam v, Stat- 
ham, [1929] P. 131. Refd. R. v, Whitehead, 
[1929] 1 K. B. 99. 

6066a. Oirectlon that corroboration exists 

not warranted on facts.] — (1 ) It Is a ground for 
quashing a conviction, if the jury is directed 


VoL Znr.— Criminal Law. CasM 6084b -6067ti 

that there is corroboration of an aocomplioe*s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
piilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is tnore than ever necessary to warn the 
jury about accepti^ his testimony, because 
his object is to mitigate his own punishment 
(Avory, J.). — R. V, Sjctth (1924), 18 Cr. App. 
Rep. 19, C. C. A. 

6066b. .] — Where the evidence against 

a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a cose that 
the accomplice is telling the truth they ought 
to act on it. — R. v, Beebe (1925), 133 
D. T. 736; 89 J. P. 176; 41 T. L. R. 
635 ; 28 Cox, C. 0. 47 ; 19 Cr. App. R^p. 22, 
CCA 

Annntalion Md. n. Harris. (1027J 2 K, B. 

6067a. . 1 — The coiTect direction 

on a charge of indecent assault is that it is not 
safe to convict on tlie uncorroborated evidence 


PART XIV. SECT. 7. SUB-SECT. 7.— 
C. (b) iv. 

■d. Direction that evidence aa to 
accused* a immoral character relevant — 
Preaumption of innocence.] — The judge 
directed the jury that the facts proved 
with reference to prisoner’s oharaoter 
were relevant for their consideration. 
& that the presiunption of innocence 
applied with less elloot to prisoner than 
to a man of proved good character. 
The jury found the prisoner guilty by 
a narrow majority : — Held : the Judge 
had misdirected the jury in law. in 
respect that the immoral character of 
the panel was irrelevant, & the pre- 
sumption of innocenco applied equally 
In all cases. & could only be displaced 
by evidence relevant to prove the crime 
charged. — Slater v . H.M. Advocate, 
11928J S. C. (J.) 94.— SCOT. 

PART XIV. SECT. 7. SUB-SECT. 7.— 
C. (b) V. 

■a. Failure to direct jury aa to degree 
of proof necessary.] — li. v. Meoill, 
[19i?91 2 B. L. R. 279 ; 1 W. W. It. 
470 ; 51 Can. Crlm. Cas. 377 ; 23 

S. L. R. 299.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.— A. 

ri. Criminal Code, a. 1002.] — 

Deft, was convicted of having had 
carnal knowledge of a feeblo-minded 
girl : — Held : os there was no evidencK; 
m corroboration, the conviction must 
be quashed. — R. v. Simms (1924), 43 
Can. Grim. Cas. 28 ; 57 N. 8. R. 476.— 
CAN. 

r fi. .) — Hubin V. Rv 11 927 ) 

4 D. L. R. 760 ; [19271 S. O. R. 442 ; 
48 Can. Orlm. Cm. 172.— CAN. 

t lit. .)— R. V. Hamlin 

(Alta.), 11930] 1 D. L. R. 497 ; 24 
Alta. L. R. 296 ; [1929] 3 W. W. R. 
258 ; 62 Con. Crlm. CJas. 149,— CAN. 


PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 va. ,J— The rule as 

to the danger of conyicUng upon the 
onoorroboratod testimony of an acoom- 
pUoe is not a strict rule of law. but 
merely one of practical wisdom 6c 
carefnlness, 6c the omission of the trial 
judge to give the customary warning, 
even If technically an error, does not 
constitate such a misoarrlage of justice 
or substantial wrong as to vitiate the 


conviction. — R. «. Oallagheu, [1924] 
4 D. L. R. 1 059 ; 3 W. W. R. 3.57.— CAN. 

6064 viii. A charge to 

the jury, that, whilo it w'os dangerous 
to convict on the evidence of an 
aocoinplioe without corroboration, yut 
in this case It was the right & duty of 
tho jury, If on the aocorapilco's evldonoo 
fnJt no reasonable doubt of the 
guilt of accused, to convict him : — 
ileld : I. n'isdlrcctlon. 

IS a judge dlw.ni 8 S 08 the evidence of 
an accompI»'fJO & points out its con- 
Histency, ho sliouid explain to tho Jury 
the considorat.loos wldch prompt an 
accomplloe to testify against accused, 
— R. V. Rlee, [1926] 1 D. L. R. 729 ; 4.5 
Can. (Tim, Cas. 190 ; .58 O, L. R. 313. 
—CAN. 


i 


6064 ix. .1 — When the 

evidcuco against a prisoner Is the 
uncorrobomtod evidence of an aocjorn* 
pllcc, it is wrong for tho judge to toll 
tbe Jury that, If they aro quite certain 
that the accomplice is Udling the truth, 
they have not only the right to convict 
prisoner blit that It is their duty to do 
so. In such a ease, tho judge should 
follow the rule laid down in Jt. v. 
Haskerville, No. 6056 ; tho judge 
should warn tho jury of the danger of 
convicting prisoner on tho mioorro- 
boratod testlraony of an accomplloe He, 
in his discretion, may advise them not 
to convict upon such evidence, but he 
should point out to tho jury that it is 
within their legal province to convict 
upon such imconllrmed ovidenoo. — 
GouiN V. 11., 119261 S. C. R. 539.— CAN. 


8064 X. .1 — Where tho evi- 

dence of accomplices is uncorroborated, 
juries should be instructod as nearly as 
possible in t2iH language in which the 
rule of praotico laid down in Oouin v. 
H., No. 6004 lx, ante, is expressed. 

A charge which in effect puts tbe 
evidence of an accomplice on the same 
footing aa that of an ordinary witness 
amomits to a misoaniiige of justice. — 
R. e. Bachiu (Sosk.). 11927] 3 D. L. R. 
1179; [19273 2 W. W. R. 171; 48 
Con. CJrira. Gas, 63*— CAN. 


6064 xi. — .1— ; ft was 

the Itrst duty of the trial Judge to have 
instructed the Jury as to what In law 
would constitute a man an cux^omplice ; 
he should then have proceeded to 
direct their attention particularly to 
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any facts In (wtdonoo wldch would 
serve, to iudioate B.’s complicity In the 
oonspli-acy at any stage thereof. & to 
submit to them the issue as to wnothor 
what be was proved t o have done mode 
him, bar big regard to tho dl«*ction in 
law already given, an ucooinpllco ; he 
should then have Instructed the jury 
that, if they conohidod that the witness 
was, at any stage of tho proceedings, an 
aooompUco bi the orlmo charged against 
the aotmsed, there would bo danger in 
convicting them of that crime upon his 
ovidonce standing alone and unoorro- 
borated, although tho law did not 
Tjrooludo their doing so. - Vioeant v. 
U., [19.'J0J H. G. R. 396 ; 54 Can. O. G. 
.301.- UAN. 

6064 xil. .] — R. V. Gadm 

(1930), 54 Can. G. C. 166.— CAN. 


6064 xill. .1— Whore the 

Judge's ohargo to tho Jury, after warn- 
ing them that it was unsafe to convict 
on the evidonoo of an accomplloe with- 
out corroboration, pr<»ceod<>d to give 
roasouB why tho evldonoo of tho 
acc^oiuplloo In tho case before thorn 
should bo accepted, & impliedly InvltM 
thorn to act on that evldonoo if th(»y 
boUoved it, tbe warning was held 
defective ; & the oonviotlon quashed 
Sc a new trial ordered. — R. v. Hkgal, 
[1930] I W. W. U. 372 ; 3 D. L. R. 
301 ; .53 Gan. O. 0. 192 ; 38 Man. L. R. 
474.— UAN. 


6064 xiv. - .1 — RoirrjANNK 

V. R., 119311 S. C. R. 621. -CAN. 

See, also, cases in Part XII., Beet. 13, 
Sub-soot. 4, E., ante. 


6067 iii. .]— A verdict 

of indecent assault founded solely on 
tho testimony of prosecutrix not 
allowed to stand, where the judge did 
not warn the jury properly with respect 
to corroboration. — II. v. Ellerto.v 
(Mask.), [19271 4 B. L. R. 1126 j [1927] 
3 W. W. tt. 604 ; 

94.— CAN. 


49 Can. Grim. Gas. 


6067 Iv. — .1 -On the 

trial of a charge for Indecent assault 
on a girl of under sixteen years, the 
trial judge, In tho course of warning 
the jury of tbe danger of convicting 
on the uncorroborated testimony of the 
girl, said : In such a case, it is usual, 
in fact, nccoHsary, to caution the Jury 
against the danger of acting upon the 
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of proiecotdz, but that the Jiary, if they are 
oatisfi^ of her veracity* may, after paying 
attention to that warning, nevertheless 
convict.— -B. V. Joas$ (1926), 19 Or. App. 
Bep. 40, 0. 0. A. 

60679. .] — B. v. SouTBERNj No. 

dl6df, ante. 

6068a. ,1 — ^When consent is 

the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female^s story. — B. «. SalmaI^ (1924), IS 
O. App. Bep. 60. 0. C. A. 

6068b. .] — B. V, Pbapeb 

(1929), 21 Or. App. Bep. 147, 0. 0. A. 

6069a. .]— When the only 

witness for the Crown on a charge of lareeny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration. — ^B. v. Bixon (1926), 19 Cr. 
App. Bep. 30, 0. 0. A. 

6072a. .] — Summing up must be em- 

phatic on the danger of accepting the un- 
corroborated evidence of accomplices A care 
must be taken that suggested corroboration is 
in fact adequate. — R. v. Ciavb (1930), 22 Or. 
App. Rep. 19, 0. 0. A. ^ 

B072b. .] — R. V. Chahavanmuttu, N©. 

4943a, ante. 

i012c. Evidence of young obtldren.] — ^R. ©. 

Mabshall, No. dIdOa. ante, 

6078a. Similar oftenoes on Aiflcrent dates.]— 

B. V. Chabavanmutto. No. 4948a, nnte. 

6076. Add. Annotation Retd. R. v. Southern 
(1929), 142 L. T. 888. 

6078. Add. Annotation : — Refd. B. v. Southern 
(1929), 142 L. T. 383. 

6078a. .] — Even though a sum- 

ming-up omits express direction on the I 
relation of aooomplioes to corroboration of j 
their evidence, the ct. may, if it is satisfied i 
that throughout the trial it has been made I 
clear that the issue is whether the testimony 
of accomplices is adequately confirmed by 
that of other witnesses, decline to quash a | 


ocmviction.— B. v, Baviss (1930), 22 Or. 
App. Bep. 33, O. 0* A. 

60769. — — Oorroboratton roqitffod W nOs of 
practice only.]— E. v. Sot)THEatisr, No. 8166f, 
atUe. 

6088a. Offence under Hoad Traillc Act, 1980 (c« 48 
SB. 11, 16 — ^Verdict of guilty of being under 
Inlluenoe of drink— Ambiraous vmlct.] — 

R. V. Hawk:bs (1931), 76 ^1. Jo. 247 ; 22 
Or. App. Rep. 172, 0. O. A. 

6090. Add. AnnoUUione: — Folld. B. e. Dennis, 
B. V. Parker, [1924] 1 K. B. 807. Apld. B. 
V. Williams (iG^5), 19 Cr. App* Bep. 67 ; B. 
V. HcBonnell (1928), 20 Or. App. Bep. 168. 

6094. Add. Annotationa FoUd. B. v, Hussey ( 1924) , 
18 Cr. App. Rep, 121 ; B. ©. Hancock (1931). 
145 L. T. 168. 

6097a. Heoessity for proof.] — ^Whon no reason 

is shown to the ct. to believe that a plea of 
guilty has been imprt^rly accepted, it will 
decline to interfere. — B* v. VhASK (1929), 21 
Cr. App. Rep. 81, 0. O. A. 

6106a. Disagreement of first jury — Second Jury 
hearing way in which first divided.] — (1) If 

a jury, unable to a^p^, has announce in 
open ct., A therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent to be 
tried by those jurors. 

(2) inadmissible evidence of accused’s bad 
character volunteered by a witness may 
invalidate a conviction. — R. v. Flemiko 
(1929), 21 Or. App. Rep, 140, 0. O. A. 

6110, Add. Annotation: — ^Dlstd. B. v, Villars 
(1927), 20 Cr. App. Bep. 160. 

6111. Add. Annotation: — FoUd. B. v. Yillars 
(1927), 20 Or. App. Bep. 160. 

6112a. Improper question put to prisoner — ^Prisoner 
undefended.] — B. v. Weeks (1928), 20 Or. 
App. Bep. 188, C. C. A. 


imoorroborated testimony of tbo girl.** 
8c, also. *' unless she is supported by In* 
dependent testimony wbloh impUoates 
the aoousod, her eridenoe is not an 
entirely safe or satlsfautory foundatiop 
for a verdiot against him ** : — Held : 
this direction was sufllOient.— H. e. 
Esknbwstj., (1927] 3. A. S. H. 287.— 
AU6. 

COST V. V. Mudob 

gM.) (1029), 52 Oau. Grim. Oaa. 402.— 

6067 vl. i.] — On the 

trial of a charge of rape thoie is a mls- 
dlrootion where the judge, althongh ho 
warns the Jury that It is unsafe to con- 
vlot on the uiicoiroborated evidonoe 
of the proscoutriz, goes on to say in 
eifeot that oorroborattoA is necessary 
only if they are not satisfied from the 
giil^s story alone that she is telling the 
5vth.— R. «. riOSOJ 1 wTw. R. 

193 ; I X>.h. R. 617 ; 52 Oau. C. C. 
402 ; 24 3. L. B. 2.57.— CAN. 

SQSg.l, . — Osnseaifns 

parttf .] — Upon a trial for rape, the vital 
Issue was consent or non-oonaant. Sc 
the only evidonoe of noo-oomnt was 
that of proseoutdx, so that her evldenoe 
on the vttttl iasao was uneorrobomted ; 
—Held .* while the jury might have 
convicted upon the unoorroborated 
evidence of piroeeoutrtx, it was the 
duty of the trial judge to direct their 
attention to the absenoe of oravobora- 


tion, the danger of convicting on her 
unoorroborat^ testimony, 6c, there- 
fore, the necessity of their exerolshig 
mat uare in determining the weimt 
to be attaobed to her evidence. His 
not having done so was non-direction, 
equivaJrat to misdirection. & con- 
stituted a miscarriage of justice within 
sect. 1014 of the Odmlnal Code. — R. 
V. Acgbu, (19291 4 U. L. B, 864 ; 62 
Can. Orlm. Cas. 2 ; 64 O. L. R. 181.— 
CAN. 

FART XIV. SECT. 7, SUB-BBCT. iO. 

a (p. 538) i. One iunflnan not sutsw.] 
—Whore one of the addiUoual panel of 
jnrymensnxnmoned, who was proient 8c 
wwered to his name when fi»t called 
by the derk, was not oalled to bo 
sworn by the derk who announood 
that the panel was ezbansted, which 
n^e it necessary to aeoure an 
ad^tlond juryman from ao^ng those 
wl^ had stood aslM:*^^.* an 
ohieotion could not be aaowed. as no 
BUMtantId wrong or misoarri^ of 
MoLacmtAir 

g92Sj^56Nj^B, 419 ; 41 Osn. Ortm. 

^ r (p. 541) t. Mental incomattmee of 
Som the 


funnaineufeal 

^ law diet ^uhere an aaonsedTls 

by a Imy nU SManbeni thesaef must 
be qualted to aoL On an appeal 


from a conviction for murder on the 
ground that one of the members of the 
jury was disqualified from acting as 
such owing to mental Infiiinity Sc 
impairment : — Held the juror In 
question was aflUotod with mental 
infirmity Incompatible With the dis- 
charge of duties of a juror Sc therefore 
there had been a mistrial. — B. v. 
WEsraATE, (19293 1 D. L. R- 699 ; 1 
W. W. B. 49 ; 61 Can. Crlm. Cas. 62; 
38 Man. L. B. 34.— CAN. 

if. Policeman infohnant meMng 
arrest, conducting prosecution dt gieing 
evidence — FetUture to employ counsel or 
attorney.} — The fact that. In a sum- 
tnary oonviotlon prooeedliig, the In- 
formant, who was the pomeman in 
charge of the case, acted as the 
prosecutor at the hearing. Sc was also 
a witness thereon. & bad sworn to Sc 
executed the search warrant in person k 
arrested the aooused held not a ground 
lor setting aside the oonvicrien. — 
B. V. ORmr, (19281 4 D. L. B^81 ; 
(19281 2 W. W. B. 377 ; 50 Can; CSritu. 
Cos. 143 ; 22 Saak. L. R. 625.*--43AN. 

sg. FuUmn to oaU witness.} — Tim 
error of counsel hi omitting to esR 
witnesses is no ground for setting aode 
a verdiot or for gri^tbigemy 
n. V, FONTAINS A liACAiSK {1990), 53 
Cmi. O. O. 164 ; 65 O. h. B. ITJ.— 
CAN. 
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neiiOBAr giving widenoe— Unfair treat- 

nieiit.}^Wlken the ct. thinka that at the close 
cKf the case for the prosecution the judge, 
though he cannot hold that there is no case 
to ^ to ihe July, might well suggest to them 
that in view of the evidence of the principal 
witness they could not safely convict & fails 
to lay sufficient stress on the need of corro- 
boration, it may quash a conviction, as not 
being supported by the evidence & a. mis- 
cairiage of justice within sect, 4, sub-sect. (1) 
of the Criminal Appeal Act, 1007 (c. 23), 
8. 4 (1). The ct, disapproves of a deft.- 
witness in the box being treated by any one 
engaged in the case in such a way that he 
cannot ^ve his evidence in his own way. — 
R. V. OxJONNELL (1031), 23 Cr. App. Rep. 8, 
C. O. A. 

6186. Add, Annoia/ion: — Refd. R. v, Morter 
(1927), 20 Or. App. Rep. 53. 

6144a. Refusal to permit accomplice to be called 
in mitigation — Count agidi^t accomplice 
wlthdravm.] — ^Proviso to Criminal Appeal 
Act, 1907, s. 4, applied despite a manifest 
error in procedure. — R. v, Gaskbll (1929), 
21 Or. App. Rep. 83, 0. O. A. 

6144b. Omission to order production of police 
report.] — K. o, Clarke, No. 4062a, ante. 

6182. Add. CiiaHon 31 T. L. R. 401. 

6169a. .] — R. V. Brombilla (1930), 22 

Cr, App. Rep. 74, 0. C. A. 

6169b. .]— R. V. Bishop (1930), 22 Or. 

App. Rep. 186, 0. C. A. 

61690. — .] — R. V. Canham & Cushing 

(1929), 21 Cr. App. Rep. 174, 0. 0. A. 

6169d. R. V. O’Brien 22 Cr. 

App. Rep. 20, C. 0. A. 

6i69e. R. V, Brown (1931), 2H Or. 

App. Rep. 48, C. 0. A, 


V(d. Q 

6169f . — The Ot. of Criminal Appeal does 

not make f^ht reductions of sentences. The 
ot. only interferes on mattein of principle A 
on the ground of substantial mlsoarriages of 
justloe, — R. V. Dunbar (1928), 21 Or. App. 
Rep* 19, 0. C. A. 

6169g. — .] — R. V. Brooks (1931), 22 Cr, 

App. Rep. 172, 0. O. A. 

6169h. .] — R. V. Jones (1031), 22 Or. 

App. Rep. 166, 0. 0. A. 

6169]. R. V. Adams (1031), 23 Cr. 

App. Rep. 61, 0. 0. A. 

6169k. R. V. Blake & Hines (1981), 

22 Cr. App. Rep. 176, 0. 0, A. 

61691. R. V . Williams (1930)> 22 

Cr. App. Rep. 137, O. 0. A. 

6169m. .]— R. V. Slender (1931), 23 Cr. 

App. Rep. 11, 0. 0. A. 

6169n. .]— R. r. Sharp (1931), 23 Cr. 

App. Rep. 7, 0. 0, A. 

6177a. .] — Reduction of term of sen- 

tence in order to carry out intention of the 
trial judge. — -R. v. Fielder (1026), 135 D. T. 
64 ; 90 J. P. 06 ; 28 Cox, C. 0. 180 ; 19 Cr. 
App. Rep. 87, 0. C. A. 

ei 78 a. Certificate of insanity after con- 

viction.] — R. V. XENNKAiJiiY (1980), 22 Cr. 
App. Rep. 62, C. 0. A. 

6178b. Adjournment of appeal — Accidental 

delay.] — When an appeal h.'is been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
— R. V. Hildebrand & Hildebrand (1930), 
22 Cr, App. Rep, 79, 0. C. A. 

6178c. Court In doubt as to facts.]- U. v. 

Saunders (1931), 22 Or. App. Rep. 169, 
0. C. A. 


PART XIV. SECT. 7, SUB-SECT. It.— 

D. 

6116 Vi. R. V. Db 

Bebtou, (192713FD. L. R. 193 ; [1927] 
a. a R. 454 ; 48 Can. Orlm. Caa. 118.— 
CAN. 

6115 vil. .]— Brooks v. R., 

D. L. R. 268 ; 48 Can. OrJm. 
33.— CAN. 

PART XIV. SECT. 7. SUB-SECT. 11.— 

E. 

q i. After iuryman called — By 

perwin on paneLh^Heid ; a mlsoarrla^ 
of Justloe. — R. V. MoNAMJk^, [1926] 
4 D. L. R. 880 ; 46 Con. Crlm. Oaa. 
830 ; 59 O. L. R. 342.— CAN. 

•i. DioguaBAcation of juror,) — Held : 
811 ^ disqualinoation did not cause a 
miscarried of instioe. — R. v, Boak, 
11926] sTS. L. R. 887 ; [1925) S, C. R. 
685 ; 44 Can. Orlm. Gas. 218 : rwM,. 
[1925] 2 D. L, R. 803 ; [1925] 2 W. W. 
R 40 ; 43 Can. Crizn. Oas. 402 ; 35 
B. O, R. 256.-^AN. 

PART XIV. SECT. S^fUB-SECT. 1.— A. 

sk. Auriedidion of cowrf.)— R« v. 
Fox, R. V. SaNSOBCB <1925), 44 Can. 
OHm. Oas. 282.— CAN. 

hi. .}— No dofbiite principle ean 

be laid down upon whiob a ot. of appeal 
^onld ptooeed in deaUmr with appals 
for the lednoUon of sentenbes on the 
ground of excessive severity ; aB the 
otreomstanoes shotild heeamhw 
Into aooonnt in each instaaoe A fnU 
oonsideratton^ given to matters of 

D.irR* 889 : i W. W*^ i27^— CAN. 


b U. A sentence should he 

interfered with by a ct. of appeal only 
where the trial jnd^e proceeded on 
some wrong pnnolple or eavo too great 
weight to particular oTroumstanoos ; 
the tact that Individual inenjbers of 
the ct. would have imposed a different 
sentence is not , 

Gauuaqher. [19241 4 D. L. It. 1069 ; 
3 W. W, R. 357.— CAN. 

fa iii. .J — ^In considering the 

adequacy of a sentence, the ot. should 
he fpilded by the same considerations 
whether the appeal bo taken for the 
reduction or increase of the sentence. — 
R. V. Hicks. [19251 2 I>. L. B. 1000 ; 
[192.5] 1 W. W. B. n55 : 44 Can. 
Crlm. Cos. 13 ; 19 Saak. L. R. 359. — 
GAN. 

I, iv, .1- DUBTOOB V. R. (1927), 

Q. R. 42 K. B. 520.— CAN 
h V. .] — Where prisoner was con- 

victed of rape 4t sentenced to death 
Hdd : circumstanoes, snob as low 
mentality St baneful environment, 
which were not brought to the attention 
of the judge, were sufficient to warrant 
a reduction of the penalty to twenty 
yoaw* imprisonment 8c twenty lash^. 
— R. V, MoOATBJSBlf. [1927] 2 D. L. R. 
1148 : 48 dn, Orim. Oas. 54 ; 60 
O. L. R. 334.— CAN. 

jj AhartUm y-hn appeal by 

an abortiott-monger against a sentence 
of four years* Imprisonment toipj^d 
on bor on a convlotion for al^rtloD, 
diemissed. — R* v* 11926] 4 

pf^areTl ; Uga^l 3 W. W. U. 434 ; 
35 Man. L, R. 209.— CAN. 

^ II. — .1 — ^Deft. was convicted of 
breaking Sc eotsctng with fstent to 


commit an indictablo oilonce. On 
appeal, there was sulBoient evidence to 
Bupperli tho oouvlotiou, & the tjial 
judge having had the advantage of 
Boeing prlHonor & hearing his evldenoe, 
& no BuflloJeiit reason having been 
shown for reducing tho sentence: — 
HeUi.‘ the conviction be affirmed x 
dett,*B appeal dismissed.' — R. v, John- 
son (1927), 59 N. S. K. 386.— CAN. 

il. Variation of HenUrtce — Astiudance 
(fiven to police, l-~W hero an occuMd, 
convicted on his own confession, has 
given ttsalstance to the police 
denouncing flt giving evldenoe against 
a guUty receiver, although there is no 
evldenoe of restitution or repentance 
on the part of the prisoner, the senteiiw 
may be reduced. — IL v, Paul, [1938] 
S. A. 8. It. 16.— AUS. 

PART XIV. SECT. 8, SUB-SECT. 1.— B. 

6170 i. Whether fredk sentence can he 
auhstilutedr^-PUa of On an 

appeal against sentence In a owe 
wherein accused plcjadod guilty we 
Ot. of Appeal Is in as good a position 


Ds'the trial judge to determine the 
sentence which should 9e Imposed.— 
R. V, VINEOBATSKY (oHus VINE), [1028) 
3 D. L, R. 201; 11028U W- W. 11. 
542 ; 49 Can. Grim. Oas. 298 ; 37 Man. 
L. 11. 327,— CAN. 

6170 H. .p- U. V. Altomakk 

<B. 0.), [1928] 3 W. VV. R. 487.— CAN. 

6178 i. Variation of sentencer^ 
InereoBC of senlenee.}— The <3t, of 
Appeal is juiueed in lncr««di« a 
seut^, If it clearly 
to doso.—R. V. GAaop 
X. B. lie ; 8 O. B* E* 29X.— OM* 
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61S8a« .] — ^The ct. will amend an in- 

correct record, though it may not vary the 
sentence. — R. v, SnaBiiaN (1025), 19 Or. 
App. Rep. 43, C. 0. A. 

6186a. .] — R. V. Pillby (I92d), 19 Or. 

App. Rep. lOl, 0. 0. A; 

6i87a. Sentence Illegal.] — Sentence reduced 

in view oC ita illegality. — R. v, JA.0K8ON 
(1026), 19 Or. App. Rep. 159, C, C. A. 

6187b. R. V , laviKO (1927). 20 Or. 

App, Rep. 131, 0. C. A. 

6187c. .] — R. V. Millicha-MP (1929), 21 

Or. App. Rep. 100, 0. 0. A. 

61876. .] — R. V, Dalb (OTHBawiSB 

MAKDEitte) (1929), 21 Or. App. Rep. 114, 
0. 0. A. 

6199a. .] — R. V. Club (1928), 21 Or. App. Rep. 

68, 0. 0. A. 

6208a. Previous conviction — Court reluctant to hear 
evidence ot in Juatiflcaton of sentence — No 
previous conviction proved at trial.]— R. v. 
Cans (1928), 21 Or. App. Rep. 1, 0. O. A. 

8208b. Youth & provocation.] — ^R. v. Lines (1929), 
21 Or. App. Rep, 175, 0. 0. A. 

6209a. OlTer of employment— By old employer.]— 
Sentence reduced. — R. v. Jackson (1927), 20' 
Or. App. Rop. 180, 0. 0. A. 

6209b. S. P. n. V , UsHBa (1927), 20 Or. App. Rop. 
130, 0. 0. A. 

6209c. Inaccurate statements as to previous 
record.] — The ct. will revise a sentence when 
after conviction or ple i umccurate state- 
ments by the police about prisoner’s record 


may have influenced that sentence. — ^B. v. 
BoivroLPH (1928), 21 Or. App. Rep. 37, 
0. 0. A. 

6209d. Several charges for same offence.] — R. v. 

Kenny (1929), 21 Or. App. Rep. 78, O. 0. A. 
6209e. Improper discrimination between oo- 
defendapts.] — R. v. Leap (1931), 22 Or. App. 
Rep. 171, 0. 0. A. 

6215a. .] — R. V. Rbade (1927), 20 Or. 

App. Rep. 60, 0. 0. A. 

6215b. .]— B. V. Marten (1928), 20 Or. 

App. Rep. 187, 0. O. A. 

6219a. .]— R. V . Lloyd (1927), 20 Or. 

App. Rep. 139, 0. 0. A. 

6222a. Full offence — ^To attempt — Incest.] — R. v. 

Kilbride (1931), 23 Or. App. Rep. 12, 0. 0. A. 

6228a. Attempted larceny — ^To attempt to obtain 
by false pretences.] — On an indictment for 
attempted larceny the ct. has no power to 
substitute a conviction for an attempt to 
obtain by false pretences. — R. v, Gallagher 
(otherwise Hemingway) (1929), 21 Or. App. 
Rep. 172, C. 0. A. 

6230a. Housebreaking — ^To receiving stolen pro- 
perty.] — (1) Evidence improperly admitted 
at the trial may be a ground for qusishing a 
conviction. 

(2) On an indictment ohorg^ house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, In fact, called 


6186 U. K. V , Robin- 

son (1930), 63 Ottn. C. 0. 173.— CAN. 

n j. .] — ^Whero an Illegal 

punishment has been impoaod, os 
imprisonment with hard labour whoro 
hard labour is not authorised for the 
oflenoe in question, the ot. will not 
oxoroise Its powers under Criminal 
Code, B. 1124, hy striking out the un- 
authorisod portion of the penalty in 
order to uphold the convlotlou after 
the Illegal punishment has been suiTei’od 
in whole or in part. — II. Low 

Quono. 119241 3 D. L. R. 608; 2 
W. W. R. 695 ; 83 B. C. R. 622.— CAN. 


n li. — — liecamnundaiion io mfjrcw — 
TCffcd of mimtideretood Xty trial judge. J — 
R. V. WHJTTAKT5R (1926), 28 8. R. N. 
8. W. 411 ; 46 N. S. W. W. N. 172 ; 
119281 Argus L. R. 303.— AUS. 

D ill. Petiiion for leniency — 

properly received.] — R. v. Lim Gim, 
U9581 1 D. L. R. 1038 ; 49 Can. Crlm. 
Oos. 265 .• 39 B. O. 11. 467.— CAN. 

n Iv. .1— R. V. Oasoo, [19281 2 

D. L. R. 751 ; 49 Can. Crlm. Cos. 196 ; 
Q. R. 43 K. B. 116.— CAN. 


n -y. Imprisonmmi aubstUvted 

for fine — Fine inade<yuatei] — H. v. 
3n>OKiK & ZowATHKi (Sask.), [1926] 
3 W. W. R. 458.— CAN, 


Q vi. Not after sentence parity 

served.] — R. v. Northup (N. S.) (1926), 
46 Can. Crlm. Oas. 74.— CAN. 


n vli, Imi 

R. V. Hale (1 
253.— CAN. 


sed by mistake .] — 
49 Can. Grim. Cas. 


n vili, Youth of prisoner — 

PrevMUB pood chararier.]—'H. v. Burns 
(Sask.), 119291 3 W. W. R. 676 ; 63 
Can. O. C^. 87.--CAN. 


•P. thsoretion of Court of 

Criminal .dppwM— The Ot. of Criminal 
Appeal, in the exercise of the powers 
vested in it by Criminal Appeal Act. 
1012, B. 6 (3), hM an unfettem Judicial 
discretion to review soutenoee imposed 
upon oonvioted persons without the 
neoeesity of oonsldeving whether in 
imposing any sentence under review. 


the trial Judge proceeded upon any 

uis- 

V. 

W. 


sq. Conviction for perjury .] — 

R. V. Zizu Natanson (No. 2) (Hask.). 
[1927] 2 W. W. R. 164 ; 49 Can. Crim. 
Cas. 89.— CAN. 

■r. lieduclion of sentence— M Uioatino 
circmnstanccs .] — R. v. Erickson, [1931] 
2 W. W. R. 710.--CAN. 


wrong pnucipie, or upon any ] 
apprehension of the facts. — R. 
GOSPKII (1928), 28 S. R. N. 8. 
668 ; 45 N. S. W. W. N. 166.— AU 


PART XIV. SECT. 8, SUB-SECT. 1.— C. 

6202 1. l*riaoner*s stale of health .] — 
While a convict’s phyaicai state may 
be taken into consideration in passing 
sentence, yet changes in his health 
thoroaftor more properly afford ground 
for on application ror the clemency of 
the Crown than for an appeal against 
the sontonoe. — R. w, Zi>iaiERMAN, 
[1926] 2 W. W. R. 882 ; 46 Can. Crlm. 
<^8. 78 ; 37 B. C. H. 277.— CAN. 


PART XIV. SECT. 0. 


6222 i. Carnal knowledge — To ta- 
decent assault.] — R. v. Gtrone (1925), 
34 B. C. R, 554.— CAN. 

6226 i. Obtaining by false pretences — 
To aUempHno to otnain.] — Where a 
party has been oonviotod of obtaining 
goods by false pretences, & on the 
iodiotment the Jury could have found 
him guilty of some other offence, e.g. 
Attempting to obtain, 8c it clearly 
appears by the Jury’s finding that they 
must have been satisfied of facts which 
proved him guilty of attempting: — 
Held .* a ot. of appeal, instead of ollow- 
ing or-dismissing the appeal, may sub- 
stitute a verdict of guilty of atteiiiptlng 
to obtain. — v. McManus, [1924] 3 
D. L. R. 297 ; 42 Can. CWm. Cas. 248 ; 
61 N. B. R. 266.— CAN, 


•a. Breaking it enlerino JuTeUirw- 
house by day — To stealing in dwelling- 
houae.!— R, o, Ham Chin, 11986] 2 
D. L. R. 887 : 46 Can. Oclm. Cas. 891 ; 
30 B. C. R. 397.-rCAN. 
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sb. Smuggling — Not to attempting to 
smuggle — Latter offence only triable 
summarily.] — R. t>. Jobes (N. S.), 
[1926] 3 D. L. R. 659 ; 46 Can. Crlm. 
Ciu. 8.— CAN. 

80 . Woumling iviih intent to do bodily 
harm — To common assault.] — R. v. 
Lee Foon, 11928] 1 W. W. R. 747 ; 
49 Con. Crim. Cas. 233 ; 39 B. C. 11. 
298.— CAN. 


PART XIV. SECT. 10. 


aa I. Fresh evidence avail- 

able not given at trial. ] — R. v. McDonald 
(N. S.) (1927), 49 Can. Crim. Oas. 35.— 
CAN. 

aa ii. Itaieing doubt 

as to correctness of verdict. }—R. v. 
HASKTNsjOnt.), [1929] 1 D. L. R. 282 ; 
60 Can. <>lm. Cas. 412.— CAN. 

ee i. Insanity — Plea not raised 

at trial.] — R. v. Sloane; [1930] 4 
D. L. R. 129 ; 53 Can. C. C. 342.— 
CAN. 


•I. Misleading statements in 

summing up.] — Held : as there was a 
probability that some statements in 
Uie summing up had misled the Jury, 
a misoarriage of Justice had oocurred; 
& a new trial was ordered. — R. v. 
Williams, R. v. MoLAuanuN, [1928] 
St. R. Qd. 133 ; 22 Q. J. P. 63.— AUS. 


•g. Failure to charge jury as to 

need for corroboration.] — H. v. Good- 
fellow (N. B.), [1928] 2 D. L. R. 598 ; 
49 Gan. Crlm. C^. 208.r-CAN. 

sh. — Admission of deposiUons .] — 
A new trial may be directed under 
Criminal Code, s. 1014 (3) (6), on the 
ground that it was not proved that 
certain of the conditions precedent 
prescribed by s. 999 for the admission 
of depositions had been fulfilled, (a one, 
at least, of the depositions might have 
tume<l the scale of the Jury’s verdict 
against the accused. — R. v. Mobbllb, 
11928] 1 W. W. R. 68 ; 49 Con. Crlm. 
C^. 16 ; 39 B. O. R. 140.— CAN 


■J. Duty of court on trial dc novo — 
To give VHSight to findings of court 



npofi to explain his possession. — R. r. 
RimA^S (1924), 18 O, App. Rep. 144, 

6280b. Breaking, entering &steallng~To breaking 
& entering with Intent to steal.J—When on 
fui indictment for breaking & larceny there 
is no evidence of the latter, the jury must be 
directed so to flnd.—R. r. Cross (1931), 22 
Or. App. Rep. 192, C. C. A. 

6234a. Exclusion of women from Jury.] 

— ^The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, A; unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo. — R. v. VA.QurER (1924). 
18 Cr. App. Rep. 112, C. C. A. 

6284b. Denial of right of ohallenge.] — 

If deft, is wrongfully denied his right to 
challenge, the ct. will award a venire de novo. 
— R. V. Williams (1926). 19 Or. App. Rep. 
67, C. C. A. 

6287a. .]— R. V. Lt^oyd, No. 2667a, ante, 

6287b. ,] — Venire dc novo awarded in 

the case of a deft, whose plea of guilty had 
possibly beer misunderstood. — R. v. Hussey 
(1924), 18 Cl App. Rep. 121, 0. C. A. 

Annotation FoUd. B. v. Hancock (1931), 145 L. T. 168. 

6287c. .] — R. V. Hancock, No. 3287a, 

ante. 

6249a. Procedure.] — R. v. Knighton 

(1927), 20 Cr. App. Rep. 46, C. C. A. 

6249b. Fresh evidence.] — R. v. Fkat- 

SON (1930), 22 Cl*. App. Rep. 29, 0. C. A. 

6268. Add. Annotation : — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 

6271. Before this case insert ** See, aleo. Crown 
Practice, No. 797a,” 

Add. Annotations: — Folld. R. v. Maidstone 
Prison. Ex v. Maguire (1025), 133 L. 

710. Refd. Be Carroll (1030), 100 L. 3. K. B. 


VoL XV.--CUiiiiiud Law. Obm iffi80a-64Ma. 

6284. Add, Annotaiion : — Refd. B. v, Maidstone 
Prison, Eat p, Maguire (1926). 138 L. T. 710. 

6298a. Order to repair highway — ^Highway Act, 
1862 (o.61), 8.18.] — Held: not a judgment 
in a ** criminal cause or matter.'* — Lough- 
borough Highway Board v. Cubzon (1886), 
17 Q. B. D. 844 ; 56 L. J. M. O. 122 ; 66 
L. T. 60 ; 60 J. P. 788 ; 34 W. R. 621 ; 
2 T. L. R. 678. 0. A. 

Annotaiiona : — ^Bsfd. R. v. Poolo CJorpn. (1887), 19 Q. B. D. 
602 ; Payne v. Wright (1892), 61 L. J. M. C. 114. 

6298a. Invalidity of bye-law.] — Applt. was 

charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
A unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid : — Held : 
this being a “ criminal cause or matter," 
there was no appeal except for error of law 
apparent on the record, A, even if the 
bye-law wore, on the face of it, invalid, that 
would not be an error of law apparent 
on the record. — Burnett v. Berry (1896), 
00 J. P. 660 ; 12 T. L. R. 464 ; 40 Sol. Jo. 
664, C. A. 

Annotafuma :-^Apld. McVittlc v. Bolton JJ., [10241 W. N. 
149. Reid. Godwin v. Walker (1898). 12 T. L. R. 867 ; 
Tmle w. Harris (1896). 60 ,1. i>. 744 ; Jones v. Walters, 
(1898), 78 L. T. 167 ; Kitsou o. Ashe, [1899] 1 Q. B. 426 ; 
White V. Morley, [1809] 2 Q. B. 34 ; Thomas v. Sutters, 
[1900] 1 Ch. 10; Sutton Harbour Improvement C!o. n. 
Foster 0020). 123 L. T. 549 ; Kvertoii v. Walker (1927). 
137 L. T. 594. 

6298b. “ Error of law apparent on record.*'] — 

Burnett' v. Bekry, No. 0298a, ante. 

6298c. .]— The offe<;t of Jud. Act, 1873 (c. 66), 

s. 47, A Criminal Appeal Act, 1907 (c. 23), 
8. 20, is that there is no right of appeal to the 
Ct. of Appeal in a criminal cause or matter, 
even where the error is apparent on the record. 
— McVittie V . Bolton JJ., [1924] W. N. 
149, 0. A. 

After this case add the following new 
section : — 

Sect. 15.-^APPEALS. 

To House of Lords.] — See I'art XV. 


() 2 , 

6273. Add. Annotation: — Refd. Be Carroll, [1931] 
1 K. B. 104. 


Part XV. — Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add, Annotations: — As to (1) Apld. R. v. 
Berg, Britt, Carrd A Lummies (1927), 20 I 
Or. App. Rep. 38. Dlstd. R. v. Che.sshire, 


Lucas A Bottom (1927), 20 Cr. App. Rep. 47. 
Oenerally^ Refd. Statham v. Statham, [1029] 
P. J31. 


Part XVI. — Costs, Compensation, Rewards and Restitution. 

6408. Add. Annotaiion: — Refd. R. v. Ely JJ., I 6446a. Appeal from order — To Court of 

Eat p, Mann (1928), 03 J. P. 45. I Criminal Appeal.] — R. v, Jones, No. 5564a, 

I ante. 


hetow.] — R. t?. Aclenbaoh, [1930] 1 
D. L. R. 865 ; 52 Can. O. C. 374 ; 1 
M. P. R. 129.— CAN. 


•k. ZHfference between irUU ift tried 
de novo.] — R. v. Rice, [1930] 3 D. L. R. 
911 ; 63 Can. C. C. 322.— CAN. 


PART XIV. SECT. IS. 

•1. To Supreme Courb-^ondUion 
precedent — Oertifleate — Bv what epurt 
ffrmUed.} — ot. to grant a certifleate 


that a doci8jk>n of the Ct. of CrIrolMal 
Appeal Involves a point of law of 
exceptional public Importance, 6c that 
It Is desirable In the public Interest 
that an appeal should be taken, is 
tlie Ct. of Criminal Appeal. & not the 
Supreme Ct. — ^A.-G. v. MUBKAr (No. 2), 
[1926] I. R. 300.— IR. 


the worn! “ Information ' 
* criminal information,’* A < 


moans 

dismlsRal 


by the magistrate of a charge laid in 
the usual way by information & com- 
plaint Is not a ** judgment for deft.” — 
iRrczKO V. CaOBOTAll (B. O.), [1926] 
1 D. L. R. 1034 ; (1926J 1 W. W. R, 
379 ; 45 Cun. Crim. Cas. 216.— CAN. 


FART XVL SECT. 1, SUB-SECT. 3. 
6441 i. Conte of defendant on acquittal 
— Libel.y—la Criminal Oxle, s. 1045, 

45 


PART XVI. SECT. 8. SUB-SECT. 3.— A. 

sm. Offence tried on ewmmtry con- 
riefion.}— Sects, 796, 817, A 1060 of 



64M». 5. P. B. V. B’ETKCotiBT (1888), 21 Q. B. B. 
109 ; 67 L. J. M. 0, 64 ; 62 S. P. 628 ; 87 
W. B. 50 ; 4 T. L. R. 466, D. 0. 


AmahHona ^-atWMU Inkplnv. JtolJ (IfltlMk 126 L. T. 617 ; 
Ocmn «. Timlmll (1926), ®$ J. P. ^o. 6u0. 

6506. Add, Ann<aation Lftk^ v, SinunoQS, 

{19203 2 K. B. 61* 


Part XVII. — Offences against the Sovereign. 


6722. For “(1628)” read “ (1641).” 
6728. For “ (1628) ” read " (1639).” 
6726. For “ (1628) ” read “ (1443).” 


8727. For “ (1628) ” read “ (1494).” 
8782. For “ (1628) ” read “ (1463).” 
8788. For “ (1628) ” read “ (1462).” 


Part XVIII.— Offences against Public Tranquillity. 


6887* Add. Annotation : — Refd. Motor XJnion 
Insce. V. Boggan (1923), 130 L. T. 688. 

6890e Add. Annotaiion: — ^Retd. Jarvis v. Surrey 
County CouncU, [1926] 1 K. B. 654. 

6981. Add. Annotation : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B 879. 


7026. Add. Annotation Refd. Anchor Ti*ust Co. 
v. Bell. [1926] Ch. 806. 

7088a. .] — Anon. (1701), 12 Mod. Rep. 496 ; 

88 B, R. 1472. 


Part XX. — Offences relating to Administration of Justice. 

7276. Add, Annotation : — Refd. Conn v. Turnbull (1926), 89 J. P. Jo. 300. 


the Otminal Oode dealing with the 
reetitutlon of stolen property do not 
Apply to an oflenoe tried on Biuxunary 
oonviotion under Part XV, of the Code. 

R. tx reJ. Arnold t). Wkstkrland 
(Alta.), [10291 3 W, W. R. iOS *. 62 
Can. Orim. Cas, 12T.— CAN. 


PART XVll. SECT. 1. SUB-SECT. 1. 

6615 1. Breacfi of alleaiance to the 
Crown — Stains of State possessing 
internal soverdantj /.] — The orime of 
high treason can bo committed against 
a State which possesses internal 
sovereignty, even though Its external 
powers may be limited in certain 
respects. The Govt, of the Union of 
South Africa, as mandatory of South- 
West Africa, possesses aufilolont Internal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile Intent against the 
Govt, of that territory. — R. v, Chris- 
tian, [1024] App. D. AF. 


PART XVII. SECT. 1, SUB-SECT, 4. 

a I. .] — The crime of treason is 

constituted by the xjerpetratdon of 
armed attacks upon the State or Govt, 
with hostDe intent. The existence or 
otherwise of such hostile intent is to 
be gathered from all the otiknimstanoos 
of the ease. Where aeoused committed 
acts of hostility towards the State by 
taking up arms with the express inten- 
tion of ooeroing the Govt. A enforoing 
the will of himself A; those acting with 
him upon the Govt , : — Held : accused 
had b^n properly oonvioted of treason. 
— R, V, EBAsmjs, (1923) App. D. 73. — 
8. AF. 


PART XVIU. SECT. 2, SUB-SECT. 3. 

. —A. 

6760 Ui. .)--Advooatlng 

expressly any form of rebellion Is not 
A necessary element In an offence under 
Indian Penal Code, s. 124a. It is 
quite possible by the abuse of Govt. 
olBoials to make an endeavour to bring 
Into hatred or contempt the QoH. 
^tablished by law in BrltMi India. — 
Emperor v. Satta IUnjan Baerbi 
( 1020), I. L. li. 56 Calo. 1065.--1N1>. 


n j, .)— Whore a book, 

which professes to bo a history of the 
East India Co., Is in no sense merely 
a history of the times with which It 
deals, but teems with propaganda 
directed against British rule, & the 
Intention & general trend of the book 
Is to bring into contempt & hatrexl the 
pi-osent Govt., the book 1b rightly 
pi-esolibed under soot. 99a of the 
(Mmiual Procedure Code. — Emperor 
V. Saigal (1930), I. L. R. 62 All. 775.— 
IND. 


PART XVIU. SECT. 7. 

6821 ii. Meaning of** prize- 

r .*'l — R V. Pelkey (1913), 24 
L. R, 804 ; 4 W. W. R. 1055 ; 11 
D. L. R. 701 ; 6 Alta. L. R. 103.— 
CAN. 


Restaurant ] — A 
I mthin 


6821 iU. 

restaurant is not a publlo place 
CMminal Oode, s. z38 if), since the 
public has no rights, as such, to 
resort there ; &, therefore, the causing 
of a disturbance therein by one of the 
methods referred to in s. 238 ( / ), does 
not render the disturber subject to 
conviction thereunder. — R. v. Benson, 
'“^183 3 W. W. R. 605 ; 60 Can. Grim. 

. 426.— CAN. 


PART XVIU. SECT. 8, SUB-SECT. 1. 

6841 li. Unemployed rushing 

toum baU ,] — R. v. Beattie, (1931) 1 
W. W. R. 764.— CAN. 


6841 lii. R. 

[1931] 3 D. L, R. 267.- 


P. PATTERSON, 
-CAN. 


•n. MeeHno to maintain rUfiU bond 
fide beHeoed to be possessed.]— Where 
five or more persons assemble for 
maintaining by loroo, or show of force, 
a light which they bond fide believe 
they possess, & not for enfordiig by 
swm force, or show of force, a right cur 
supposed light of theirs, they do not 
constitute an unlawful assembly punish- 
able under India Penal Oode, s. 143. — 
Re Vebrabapba Pillai (1927), I. h, R. 
61 Mad. 91.— IND. 


»ART XVIII, SECT. 9. SUB-SECT. 7. 

fft. Whether latmieipal eorpozation 
lobte.l— G lobe & fttmuaw Fire 
[NBOBANOB Oo. V, Qhkam Bat Oo^n. 
N. riatTl 1 D. IL 86.— 


PART XVIII. SECT. 10, SUB-SECT. 1. 

— c» 

sv. Vacant premises .] — The gist of 
the offence of forcible entry imder 
sect. 1 02 of (Mmlnal CJod© Is the forcible 
depriving of another person of actual &; 
peaceable possession in a manner likely 
to cause a broach of the peace or 
reasonable apprehension thereof. An 
entiy by the breaking of the lock of 
vacant prwnlses Is not one likely to 
cause a breach of the peace Sc, there- 
fore, not within scot. 102. ** Forcible 
entry ** as defined in the decisions 
under the English statutes is dls- 
tinguishablo from ** forcible entry ** as 
defined by sect. 102. — B. v. Czeqledz, 
[1931] 1 W. W. R. 480, — CAN. 


PART XX. SECT. 2, SUB-SECT. 1. 

7236 i. Nature of the offence.] — 
Perjury is in Itself a contempt of ot. — 
R. V. ZizTj Natanson, [1927] 3 D. L. R. 
768 ; (1927) 2 W. W. R. 165; 48 
C^. CMm. C^. 227 ; 21 Sask. h, R. 
632.— CAN. 

PART XX. SECT. 2, SUB-SECT. 5.— A. 

r i. Absence of examiner — 

Failure to Me affidavit.}— An examina- 
Uon for diBOovory In a county ct. 
action not conducted In the presence of 
the deputy clerk is not an examination 
taken pursuant to County Ots. Act, 
R, S. M., 1913 (c. 44), & perjury does 
not lie against the person examined, 
even though the solrs. agroed that the 
clerk need not remain during the 
examination. 

The tact that no affidavit was filed 
prior to such examination is not a bar 
to a prosecution tor perjury, wb^ 
accused voluntarily agreed to submit to 
Sc attended tbe examination Sc was 
sworn Sc examined. — H. v. Alzjbk, 
(19263 1 D.L.R. 67 ; (193531 W. W.R. 
718 : 43 Can. Grim. Cas. 118.— CAN. 

r II. S. P. R. e. EOHEL 

(1926). 46 Can. CHm. Caa. 279 ; fl9 
S W. W. R. 478.— CAN. 

e i. IfwedigaHon by Oamadian 

NotUnua RaUwav — Not a judicial pro* 
ceeding—Althou^ a fudice on Bie 
iroonf.]— BomK «. R. U929), 54 CSah. 
a 2k : 48 QUO. K. k Bl.-*-DAN. 




7416. Add. Annotation Held, Conn v. Turnbull 
(1926), 89 J. P. Jo. 300. 

7484. Add. Annotation: — As to (2) Consd. II. v. 
Southern (1929), 142 L. T. 383. 

'7523. Add. Annotation Ileaits of Oak i 


Vd. XV. — €rimiiial Law. Qum 7416 — ^7667a. 


Assurance Oo. v. A.-G. (1931), 47 T. L, K. 
570. 

7564a. On constables to execute warrant.] — 

Cc>LBaiAN*s Case (1610), 2 Boll. Rep. 78 ; 
81 B. R. 671. 

Annotation: — ^Refd. Miller v, Knox (1838), 4 Bing, N. 0. 
:>74. 


Part XXI. — Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 
Process. 

7641. Add. Annotation : — Consd. Ilardio & Lane j 7657a. .] — SMi'ni v. Stevens (1929), 45 

V. ChUton, [1928] 2 K. B. 300. | T. L. R. 429. 


PART XX. SECT. 2. SUB-SECT. 7. 

• i. .] — R. V. FKRUisn & 

De Vasse (1926), 58 N. S. R. 370.— 

CAN. 

PART XX. SECT. 2, k^UB-SECT. 8.— A. 

A i. Witnesfi ,'irolccied hy Kvi- 

denee Act, 1912 [c. 27).] — Evidcnoo 
given at a trial at which the witneHs is 
granted the protection of Canada 
Evidence Act. 1912, is not receivable 
against him on a prosecution for per- 
jury on other occasions, e.g., on an 
inquest & preliminary hearing. — R. v. 
Kruschkovski, [192.'»] 2 D. L. R. 107 ; 
[19251 I W. W. H. 426 ; 43 Can. Criin. 
Oas. 299.— CAN. 

a ii. .] — Ac^sod was oonvict;Cd 

of perjury in testifying In a civil action 
brought by the Crown against his 
brother for evading the payment of the 
p^roper duty on goods introduced into 
Canada by accused. The perjury was 
charged In respect of the statement bv 
accused that he hod int^inded suon 
TOods for the members of his family : — 
tield : the testimony of customs 
officials as to statements made by 
accused’s brother to the customs 
appraiser on the strength of which the 

g oods had been cleared, should not have 
een admitted. — R. v. Natansox 
(N o. 2) (Sask.), [1927] 4 D. L. R. 1035; 
[19271 3 W. W. R. 550 ; 49 Can. Orim. 
Cos. 80.— CAN. 

sy. Circumsianiial evidence .] — A con- 
viction for perjury may bo foiu»dod on 
circumstantial evidence alone. — R. v. 
Nataxsoj^ [1927] 3 V. L. R. 308; 
[19271 2 W. W. R. 127 ; 48 Can. Crlm. 
Gas. 158 ; 21 Sask. h. R. 505.— CAN. 

PART XX. SECT. 2. SUB-SECT. 8. — B. 

7380 iv. — .]— On a trial for 

perjiuy with respect to t»?stliiiony 
taken ny a magistrate on a preliminary 
inquiry based on a sworn Information, 
the information itself must be pro- 
duced to establish that the inaglstrato 
hod power to hold the inquiry & that 
It was, in consequence, a judicial pro- 
coc^ding *' imder the Co<le ; &, in the 
absence of proof that the oilginal 
information had been lost or destroyed 
so as to admit secondary evidence 
thereof, the oral testimony of the 
magistrate or of the official reporter 
on the Inquiry as to the nature of the 
proceedings before the magistrate, 
although received without objection, 
is tnstifficicut to prove that the lnquir>" 
in which the alleged perjury' was com- 
mitted was held in respect to an in- 
dictable offencse 8c was a “ Judicial 
proceeding.” — R. v. Cherbr, [1930] 2 
W- W. B. 498 ; 54 Con. 0. C. i?»7 ; 24 
Alta. L. 11. 610.— CAN. 

•a. Writ 0 / Bummons .] — Held : the 
evidence that the proceeding wm a 
judicial proceeding was sufficient. 


although the writ of summons therein 
had not been pi*oduoed. — R. v. Qur- 
niTTA. [1927] 1 W. W. R. 273 ; 47 
Can. CiiDi. Cas. 103 ; 38 B. C. R. 66.— 

CAN. 

sb. Certified copy of record — Prior 
notice not necesmry wtierc admission 
hy accused that impeached slnicmcrds 
were made in judicftl proceedings.] — 
R. t). Kobold, 11927] 3 W. W. R. 294 ; 
49 Can. Cas. 290 ; 37 Man. L. 11. 

37.— CAN. 


PART XX. SECT. 2, SUB-SECT. 8.— C. 

f I, Copy of affidavit .] — Where 

deft, was charged with making a false 
affidavit ill the United Ktatos of 
America ; — HeUi i a copy of the false 
affidavit duly authonlicatod by a 
wituOHS called before the Judge wiu4 
rightly admitted. — U nitkd Statos v. 

{10251 1 D. L. R. 200; 43 
Can. Orim. Cus. 692 ; 57 N. S. R. 421. 
—CAN. 


PART XX. SECT 2, SUB-SECT. 8. - D. 

7416 ill. “ — ]— Although a person 
chargiHi with perjury cannot, be con- 
victed upon the evidence of one wit- 
ness, imless such W'itness is corro- 
Ifomtod in some material particular by 
evidonoo Implicating the accused, there 
need not bo two witnesBcs to prove 
every fact nocessary to make out tbe 
otience ; corroboration Is roqninsd 
jnercdv for tbe perjured fact as a whole, 
A’ not of every detail or couHtltuent 
part, of it. — 11. V . Mc’Kkx7JK, (1930] 2 
\V^ \V. R. 602 ; 54 Can. (.\ C. 153. — 
CAN. 


PART XX. SECT. 2, SUB-SECT. 11. 

sd. Evidence — Of falsity of stale- 
merit — Corrobation unnecessary.] — R. v. 
MrUETH, [192612 D. L. R. 801 : [1926J 
1 W. W. R. 931 ; 45 Can. Grim. Caa. 
357 ; 22 AlU. L. K. 222.— CAN. 


ART XX. SECT. 2, SUB-SECT. 12.— B. 

a I. To obtain permit to purchase 

Iquor.] — Soot. 176 of Criminal Code 
oes not apply to a statement which 
i neither under oath nor a statutory 
eclaratlon made ” knowing It to have 
he same force & effect as If made 
nder oath.”— R. v. White (B. C.), 
1929] 3 W. W. R. 729.— CAN. 

•ART XX. SECT. 2, SUB-SECT. 12.- C. 

nj ___ j ffUIaHt rcipiired hy foreign 
7.W.1 — Where deft, w'aa charged with 
iiaking In America a false affidavit, 
^hlch affidavit was required by Arocrl- 
an law: — Held: notwithstanding 
he affidavit bad not been made in a 
udiclal proceeding, the crime cborged 
oortCituted perjury imder the law ot 
Janada.- -lJNTTEi> Btatkm v. Sxtpkw, 
19251 I D. Tj. R. 200 ; 43 Can. Cilm. 
:!as, 92 ; 57 N. S. R. 421.— CAN. 
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PART XX. SECT. 4. 

7496 I. Persuading witness — To in- 
duce complarnarU to vrithdrav) charge .] — 
The esHcnce of the crime of attempting 
to defeat the course of justice conslutH 
in the wilful Intent to obstruct the due 
administration of Jiistloe, coupled with 
an ac«t calculated to fiiither & done in 
furlborance of that intent. If these 
elements are present it does not matter 
that what was done was done under a 
mlstakeii belief that it would have 
the efl'oct Intended. An attempt to 
Induce, by threats or other corrupt 
meauH, ii witness to prevail upon com- 
plnlnant to withdraw a criminal com- 
plaint amounts to an at temnt to defeat 
the courwo of justice, notwithstanding 
that, the attempt was made beffire a 
criminal charge bad been prcforreil by 
the prosecuting authority. — Haitinuh 
V. H. (1929), .50 N. L. K. 105.— S. AF. 

se. Liability /oefabrical i ny - —A Ifhouyh 
oo proccedinu pending.] R. r. Skvjok 
(1930), 54 Can. C. C. 92. -CAN. 


PART XX. SECT. 12. 

b I, .] — Whore a defeated 

litigant wrote, siibsoquont to the 
Judgment, Insulting letters to the 
Hpociai magistrate presiding, there 
being no litigation pending : — TJcbi : 
neither an Instant order for imprison - 
inent nor a rule for the Issue of a writ 
of attschment should be mode, there 
being no roason why the ordinary 
remedy of Information for criminal 
libel should not be adopted. — Ex p. 
Sanderson (1928), H. A. H. R. 418.- 
AUS. 

PART XXL SECT. 4 . 

I i. .) — A search warrant 

isHiiod under Liquor Act, 1922, s. 90, 
does not authorihc the constable, who 
Huspecta that a pt^rson is leaving the 

C rendHos with liquor, when no liquor 
tt» been found on the promises, to 
follow him 8c forcibly bring him back 
to the prcmJseH whore the seoresh is 
being made. If in doing so he Is 
assaulted by such person, the latter 
ca.nnot be coiivictcjd of assaulting the 
constable while acting in the discharge 
of his duly under the search warrant. 
— n. V. XHAMOXO, 1 1924] 1 I). L. It. 
1033 : I W. W. K. 44 1 : 42 Can. Grim. 
Cos. 90 ; 20 Alta. L. It. 00.— CAN. 

1 il, — Evidence that person 

fismvltcd an Where on a trial 

on a charge ofassaultlng a Xfollco officer 
in tbe (JlHcliargc of his duty the person 
alleged Ut have been aHsaulted Is asktHl 
whether he Is a constable In a certain 
Tiolloc force & answers ” yes,” there is, 
in tlie absence of anything to qualify It, 
sufficient evidence of bis status or 
occupation as a police officer not only 
at the time of the trial but also a few 
days previously. — R. v. Skith, (1930) 
3 W. W. R. 287 ; 64 Can. C. 0. 359.— 
CAN. 
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7688. Add. Annotation : — Reid. Glamorgan County 
Council V. Glasbrook» [1924] 1 K. B. 879, 

7685a. Assaulting warder on duty.] — A convict 
who assaults a warder on duty is liable to be 
sentenced by a ct. of summary jurisdiction 
to six months’ hard labour, that being the 


punishment provided by Pi*evention of 
Crimes Act, 1871 (c. 1 12), s. 12, for assaulting 
a constable when in the execution of his duty, 
— Pointing v, Wilson, [1927] 1 K. B. 382; 
96 L. J. K. B. 309 ; 136 L. T. 307 ; 91 J. P. 5 ; 
43 T. L. R. 44 ; 70 Sol. Jo. 1091 ; 28 Cox, 
C. 0. 291, D. C. 


Part XXII. — Offences affecting the Property and 
Prerogative of the Crown. 

7785. Add. Annotation:— HelA. B. v. Stokes (1925), 134 I,. T. 479. 


Part XXIV. — Offences on the High Seas. 


7864. Citation : — Delete 33 J. P. 791. 

7866. Add. Annoiaiion : — Refd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
11926] 1 K. B. 271. 


7873. Add. Annotation : — Refd. Re Letters Patent 
No. 139,207, Rc Carhonit Akt., [1924] 2 Ch. 
53. 


Part XXV. — Offences relating to Foreign Nations. 

7809. Add. Annoiaiion : — Refd. Browning v. Crum- I 7903. Add. Annotation : — Refd. Foster v. Driscoll, 
lin Valley CollioTies, [1926] 1 K. B. 522 Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 

1 1 K. B. 470. 


Part XXVI. -Offences against Religion. 

7948. Add. Annotation Refd. (SottUffe v. Edelston, [1930] 2 K. 13. 378. 


Part XXVII. — Offences 

7980. In citation delete “ 2 F. & ¥. 551.” 

7059. Add, Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183, 

7960. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 


relating to Marriage. 

7080. Add. Annotation : — Refd. R. v. Moscovitch 
(1927), 44 T. L. K. 4. 

7989a. .] — On an indictment for bigamy tlie 

validity of a foreign marriage must be proved 
by the evidence of a professional lawyer, 


7666 V. Keeping con.sUible at 

arm's length — Whether Jiight to avoid 
arrest.] — 'J'b© fact that a person 
■violently assaulted by a police officer 
who is atUunpting to arrest him, tries 
to ovatie a repetition of the assault hy 
keeping at arms ’length from the officer, 
does not constitute a taking to “ flight 
to avoid ariH)st ” within Crliulnal Code, 
s. 41. — ViONiTCH V. Bond & C. V. Hy. 
Co.. 11928] 1 W. W. K. 449; 50 Cau. 
CMm. Cos. 27.3 ; 37 Man. L. It. 435.— 
CAN. 

7676 vl. Failing to fdop 

vehicle, when ordered to do so.] — It. r. 
GatxanT (P. K. I.), 119291 I D. L. It. 
071 : 51 Can. Orim. Cos. 209.— CAN. 

PART XXIL SECT. 2, SUB-SECT. 1. 

T761 lU. .1— For a thing to 

be termed ** oountorfett " acoording 
to the definition given in Indian Penal 
Code, 8. 28, there should be some sort 
of resemblance sufficient to cause 
deception. In a case of oountor- 
felting ourrenoy notes, where the 
ability of the accused persons, & the 
capacity of the material with whicli 


they worked, wore not such os to pro- 
duce a currency note which would take 
in oven the most ignorant villager : — 
Held : there could be no conviction 
under Indian Penal Code, s. 489a, read 
with 8. 511. — K. V. JWALA (1928), 
I. L. 11. 51 All. 470.— IND. 

PART XXll. SECT. 4. 

o i. Possession of package receimd 
from vnknown source — No proof given 
that duty notpaM.] — U. v. Moyle (Ont.) 
(1928), 49 Con. CrJm. Cas. 375.— CAN. 

tf. WhaJ constitutes smuagling — 
Cuftoms Act. a. 206.] — R. v. Mayali. 
(1926), 45 Can. Grim. (::a8. 366; 37 
B. O. H. 211.— CAN. 

sg. .) — R. V. Jobes (N. S.), 

imci 3 l>. L U. 659 ; 46 Can. Grim. 
Cos. 8.— CAN. 

■h. Burden of proof — That goods 
imported legally — On accused.] — ae R. 
p. aIcKexeie (1926), 45 Can. Grim. Cas. 
144 : 58 N. S. R. 313.— CAN. 

sk. .} — R. V. Lb Blanc 

(N. B.), [19271 2 D, L. R. 793 ; 47 
Can. Crim. Cas. 303.— CAN. 
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sl, — Held: where 

goods alleged to have been smuggled 
are found 8c seized in the possession of 
any person, the onus, under Customs 
Act, s. 364, is upon sucb person to 
explain how the goods had coroe into 
hia possession or how they had been 
tni ported into Canada, &, if so, to 
prove that the duty upon them was 
paid.- Wews r. 11., (19281 Exch. C. R. 
106.— CAN. 

sm. Indictment far smuggling — No 
jwiver to substiivle convietuni for 
attctnpling to smuggle — Latter offence 
only triable summarily.] — R. v. Jobes 
(N. S.), [1920] 3 D. L. R. 059; 46 
Con. (>lui. Cas. s. — CAN. 

PART XXVll.SECT. 1, SUB-SECT. 1.— 
A. 

7956 ii. — — . 1 — On an 

indictment for bigamy the first 
marriage must bo strictly proved, but 
where the person charged has pleaded 
guilty, it IS an admission that strict 
proof of the marriage can be made & 
prooludcR the necessity for proof. — 
R. t?. Roop, (10241 3 D. L. R. 985 ; 67 
N. S. li. 325.— CAN. 
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or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated. — II. v. 
Moscovitch (1927), 138 L. T. 183 ; 44 T. L. R. 
4; 28 Cox, C. C. 442; 20 Cr. App. Rep. 121, 
C. C. A. 

7991. Add, Annoiaiion ; — Refd. Monckton v, Tarr 
(1930), 23 B. W. C. C. 504. 

7992. Add. Annotation : — Refd. Pilot v. GainfoH 
(1931), 146 L. T. 22. 


8026. Add. Annotation : - R. v, Denyer, 

[1920] 2 K. B. 258. 

HOSl. Add. Amwtalions : Consd. Spivack v. 
Spivack (1930), 99 1.. 3. P. 62. Refd. R. v. 
Moscoviix^h (1927), 44 T. L. H. 4. 

8035. Add. Ciiaiion :~~8uh nom. SuGDEN v. 
IjOLLEY, 2 Cl. & Fin. 507, n. 

8038. Add, Annoioilon Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 


Part XXVIII. — Offences against Decency and Morality. 


8104. Add. Annotation : — Refd. Statharn v. Stat- 
ham, [1929] P. 131. 

8110. A dd. Annotations : — Refd. 11. r. Bailey, [ 1 92 IJ 
2 K, B. 300 ; R. v. Hoiithern (1929), 1 J2 L. T. 
383. 

8112. Add. Annotations: — Consd. R. v. White- 
head, [1929] 1 K. B. 99 ; Stailiam v. Statharn, 
[1929] P. 131. 

8123. Add. Anymtation : — Distd. II. Woods 
(1930), 143 J . T. 311. 

8123a. By letter purporting to be written by 

woman.] — 1,1. v. Woods, No. 751b, ante. 

8127. Add. Annoiafion : — Consd. R. v. KiMuliick 
<fc Smith (1931), J44 L. T. 74<S. 

8128a. What Is disorderly house.] — R. r. 

Bero, Britt, Carri*: Lummies, No. 4222a, 

ante. 

8129. Add. Annotation : — Refd. R. v. Berg, Britt, 
CarriS & Dummies (1927), 20 Cr. App. Bop. 
38. 

8133. Add. Annotation : — Consd. WinUT <•. Woolb*. 
[1931] 1 K. B. 549. 

8140. Add, Annotation: — Refd. Winter v. WooliV, 
[1931] 1 K. B. 549, 

8143. Add. Annotation: — Refd. Win f er r. Wool I'e, 
[1931] 1 K. B. 549. 

8143a. - — By sub-lessee Whether “lessee “ 

within statute.] — Deft, was vt had b(*(*n for 
about seven year.s the leKS(‘e of lirerniscs 
consisting of four floors A- a bascMncnl . lie 
used the ground floor A: basenK'ni as a sliop 


in which lie carried on the business of a 
tailor, lie snb-let unfurnished the first & 
second floors res])eetiv(‘Iy as flats to two 
women. These flats were approached not 
tliroiigh file shop hnt by a sc'paruto entrance, 
\ apart from bis ])osifion as landlord deft, 
biul no right to enter them ife did not oe.<;upy 
llu*m. It was sla-led by Die police that the 
women were kiniw ri to them as prostitutes, 
eaeli of wliom look men to lier own flat. 
Deft, was charged for f hat he being the lossoo 
of <1 h^ premises unlawfully iSt knovyingly 
permitt(^d parf. of them, namely, the lu'st & 
s(‘eond Hooj*s, to lie used for the ])iirp()sos of 
habitual prostil-id ien e(»ntrary io (Criminal 
J^aw Amendment Act, 1885 (<;. 69), s, 13 (2) ; 
-Held: deft, was not flui “ lt‘Sso(^ ” of the 
flats wiilun tlu' suh seet. A: the <*.harge should 
be dismissed. — ^Siv'iouic v. NaihUiITANo, 
11931] 1 K. B. 636; UK) 1/. .1. K. B. 151 ; 

1 1 1 h. T. 108 ; 95 .1. P. 72 ; 47 T. i.. H. 202 ; 
75 Sol. Jo. SO ; 29 L. C. II. 195 ; 29 (N>x, V. (). 
236, 1). C. 

8143b. - - What must be proved Frequenting 

by prostitutes & receipt of money unneces- 
sary.] On an inrormatiou undnr Criminal 

J^aw iVmeixlmi^nt Act, 1885 (c. 69), s. 13 (2), 
against the, occupier of lU'i'inises, f(jr unlaw- 
fully A knowingly fiermitting tliern to be 
uHi'd as a brotliel, it is not. necessary for the 
Crown to prove tliat the women resorting to 
the, ]»rf‘miKeH ai'<^ prost itutes, known, as such, 
to the police, (H* tluit they r(x-eived ])ayment 


PART XX Vir. SECT. 1, SUB-SECT. 3,— 

0. 

p i. .] — Accused & bis wife were 

Roman Catholics ; they had uever 
lived together, us accused left for active 
service Immediately after tlic marriage. 
On his return he informed the pn<;Ht 
who had performed the cei'cuiouy 
that he & his wife were first cousins, 
& asked whether the marriage was 
valid. The priest replied that in the 
eyes of the Church the marriage w as 
null & void, & aa though it had never 
taken place. Accused, honestly heliev - 
ing he was free, wont through the form 
of marriage writh anot her woman : — 
Held : accused had been under no 
mistake of law & was rightly con- 
victed. — H. V. Kennedy. I1023J S. A. 
S. R. 183.— A US. 

PART XXVII. SECT. 1. SUB-SECT. 3.- 

D. 


PART XXVIII. SECT. 3. 

m i. - Mcdiciv4‘ inlemiM fa rt - 
Htorr. rlrlJHy.\- M. r. Davidson, I19IJ1J 
I W. W. J{. 171. CAN. 


PART XXVIll. SECT. 6, SUB-SECT. 1 . 

8109 I. Evidi'nrc ~ CompUiint 

- Effect of V. Ku.iorr, 

11928) 2 D. L. H. 244 ; 49 Can. Crim. 
Cos. 302 ; 62 O- b. R. I.— CAN. 


PART XXVIII. SECT. 6, SUB-SECT. 2. 

8120 vii. — “.1 — Consent or non- 
consent makes no difference so far as 
accused is concerned in offeuccs against 
Criminal Code, bh. 202 & 2i'3. — R. v. 
KUJOTV, [1928] 2 D. L. R. 244 ; 49 
Can. Crim. Cas. 302 ; 62 O. L. R. 1.— 
CAN. 


8038 i. Effect of mistaken belief .] — It 
is a defence in law to a charge of 
bigamy that prisoner, at the time of the 
alleged bigamous marriage, believed. 
In good faith & on l■easonable grounds, 
that he had been dlvorcsod from the* 
bond of his first marriage, if In fact he 
bad not been divorced. — R- v. Cas- 
well, [19261 N. 'A. L. U. 321, — N.Z. 


PART XXVIII. SECT. 6, SUB-SECT. 1. 

— A. 

^ .] — Evidence of the 

general reputation of a Ixiuse Is ad- 
mis&ible tx> show that it Is a bawdy 
house.— R. V. THEmDYNCK, [19311^1 
W. W. R. 352; affti,, 11931 J 8. C. K. 
478 ; 4 D. L. R. 591.- CAN. 


PART XXVIII. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 755) I. " During a period 

of six weeks prontitnles resort-od to a 
furnished fiat, of which two men were 
the tononts & occnphjrH. Some ol 
them wont on the invitation of the 
tenants, others wor<i taken by friends 
of the tenants, with their knowledge 
& consent : — Held : if the jirosUtution 
had been with the occupiers of the 
fiat only, no oITcihh* ■would have been 
committed, in respect that the 
occupiers could not “ permit ’* their 
own acts ; He it was Immaterial that 
no profit was made by uconsc<l. 
“•GlKOAWAy w. Bthathkkn, 119251 
S. a (J.) 3 J.— SCOT. 


0 [p. 750) i. y/rresf. under search 

worrunt.\~M. v. Fuiedman (Sask.) 
(1927), 49 Can. Crim. Can. 225. — CAN, 


h (p. 757) 1. Omission of “ knou)- 

inaly."] — A conviction wiilch does not 
state that occnwjd “ loiowlngly per- 
mltUid his premises to be used for the 
Illegal puriK>8c described, Is materially 
defective.— K. «. Rozonowski, IX026j 
i d: L. K. 732 ; [1920] 1 W. W. K. 
241 ; 45 Can. Orlm. Cas. 193 ; 36 
U. C. U. 327.— CAN. 
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for acts of fornication, or of indecency, com- 
mitted by thorn with men ; it is sufflcient to 
prove that with the knowledge of the occupier 
persons of opposite Hexes were permitted there 
to have dUcit sexual intercourse. — Winter v. 
WooLFE, [1931] 1 K. B. 649; 100 L. J. K. B. 
92 ; 144 L. T. 311 ; 96 J. P. 20 ; 47 T. L. R. 
146 ; 29 L. G. B. 89 ; 29 Cox, C. C. 214, C. 0. A. 
8154. Add* Ciiationa : — mjib nom. Guaoxjeni v. 
Matthews, 34 L. J. M. C. 116 ; 29 J. P. 
439 ; 11 Jur. N. S. 636 ; 13 W. R. 679. 


Add* Annotation : — Aa to (1) DIstd. R. v* 
Tucker (1877), 2 Q. B. D. 417. 

8176. Add. Annotation : — Consd. R. v, London 
County Council, Ex p. IJntertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 

8177a. Company.] — Orpen v* Haymarkkt 

Capitol, Ltd. (1931), 146 L. T. 014; 95 
J. P. 199 ; 47 T. L. R, 675 ; 75 Sol. Jo. 689 ; 
29 L. G. R. 615. 


Part XXIX. — Offences affecting Public Health, Safety and 

Convenience. 


Sect. 2.--OFFENCES BY INNKEEPERS. 

(Vol. XV., p. 761). 

After this sect, add the following new sect : — 


Sect. 3 —DANGEROUS DRUGS. 

See Food & Drugs, Vol XXV., pp. 116, 116, 
No. 388, (&, generally, Medicine & Pharmacy. 


Part XXXI. — Offences relating to Trade. 


8106. Add. AnnotaEona : — Apld. Reynolds v Ship- 
ping Federation, [1924] 1 Ch, 28. Consd. Sorrell 
V. Smith, [1925] A. C. 700. Refd. Brimolow 
V. Casson, [1924] 1 Ch. 302 ; Thompson 
V* British Medical Assocn., [1924] A. C. 704 ; 
British Oxygen Co. v. Jquid Air, [1925] Ch. 
383 ; L. V. L., [1931] V. 63. 

8198. Add* Annotediona : — DIstd. Reynolds v. 
Shipping Federation, [1924] 1 Ch. 28. Consd. 
Sorrell v* Smith, [1926] A. 0. 700. Refd. 
Briraelow v. Casson, [1924] I Ch. 302 ; 
G. W. K. V. Dunlop Rubber Co. (1926), 


42 T. L. R. 370 ; Hardie & Lane v. Chilton, 
[1928] 2 K* B. 306. 

8219. Add* Annotations : — Aa to (1) Apld. Pointon 
V* Cox (1926), 130 L. T. 606. As to (2) Consd. 
Pointon v* Cox (1926), 136 Ij. T. 606. 

8236a. Conviction — Acts of intimidation must be 
set out.] — A conviction under Conspiracy & 
Protection of Property Act, 1875 (c. 86), for 
intimidation is bad, & will be quashed on 
appeal, unless it sets out the particular act 
or acts of intimidation proved in evidence. — 
Metcalfe v. Wiseman (1888), 62 J. P. 439. 


Part XXXIII. — Offences against the Person. 


8247. Add, Annotation : — Consd. R. v Bateman 
(1926), 94 L. J. K. B. 791. 

8266a. “Newly-born” chUd,] — (1) Applt. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1927, Sc had been 
strangled by her on Sept. 21 , 1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was “newly- 
born “ witliin Infanticide Act, 1922 (c. 18), 
8.1 (2 ) ; — Held : that ruling was correct. 

(2) Observations on the form of statements 


made by accused persons while under arrest. 
— R. V* O’Donoqhub (1927), 97 L. J. K. B. 
303 ; 133 L. T. 240 ; 91 J. P. 199 ; 44 T. L. R. 
61 ; 71 Sol. Jo. 897; 28 Cox, C. C. 461 ; 20 
Cr. App. Rep. 132, 0. C. A 

8284. Add. Annotations: — Consd. Williams v. 
Guest, Keen & Nettlefolds, [1920] 1 K. B. 
497. Refd. Carr v. Poit of Glasgow (1923), 
16 B. W. C. C. 331 ; Hutchinson v* Kiveton 
Park Colliery Co., [1926] 1 K. B. 279. 


PART XXXI, SECT. 3, SUB-SECT. 3.— 
B. 

8221 a. Nature of ojOTencr.]— -On an 
Indiotmont under Oon8plra.oy & Pro- 
tection of 

& Wat^Sl^hJa ^/^**of* 
private rosidenoe with a view to coerce 
him to take back a diamlsaed employee 
into hiis emplojiuont, the evidenoe 
being: that defts. with other persoiiB 
had oonUanoIly watched & walked up 
Sc down before proaecutor’a . bUBincss 

S remises, & had followed him throuirh 
tie streets to his private residence : — 
V ™ oiroumstances If 

the acts of watohinflT •’ Sc persistently 
tollowins •* were done with the Intention 
of coeromg the employer to take back 
the dismissed employe^ defts. ougrht 
to be foimd guilty ; (2) Trade Disputes 
Act, 1906 (o. 47), 8. 8 (1), did not apply 
as rwrards the ” watoMna: ” of the 
private residenoe. — R. v. Waio. (1907), 


21 Cox, O. C. 401.— IR. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

*~*A* 

h i. H.M. ADVO- 

OATK e. Savagk, 11923] S. C. (J.) 49.— 


PART XXXIII. SECT. 1, SUB-SECT. 1 
D. 

8285 111. .] — Criminal (Dode, 

s. 258, which provides for the case of 
the causing of an injury of a dangerous 
nature, the treatment of which brings 
about death*, does not apply to a oase 
wherein there is no evidence from which 
it might be infen:^ that the Injury 
was in any way Increased or its oon- 
seqnenoes accelerated by the treatment 
wtuch was given the deceased with the 
obvious objeot of overcoming the 
oflieots thereof. Where a person allei^ 
to have been murdered was operated 
on for the Injuries alleged to have been 


indicted by the accused, but there is 
no apparent reason for Inferring that 
said treatment was the immediate 
cause of death, there is no authority 
for holding that the anna is, neverthe- 
less, on the Crown of calling the 
surgeon to desoribe the operation in 
detail. — R. v. BiTKanss & MCKjcnzik. 
[1023] 2 D. L. R. 694 ; U938] 1 W.W. R. 
633 ; 49 Can. Crimk Cas. 243 ; 39 
B. C. R. 492.— CAN. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— F. (a). 

8312 i. ProMcaiion answered hy use 
of weapon, 1 — Appot., who had gronnds 
of suspicion that his wife had mis- 
oonduoted herself with another man. 
stabbed her In the legs Sc lower part 
of the body with a long knife, causing 
her to bleed to death In a f ow minutee : 
— Bdd: an application for leave to 
appeal from a conviotion for murder 
must be dismissed. — R. v. Butruezi, 
[1925] App. D. 160.— S. AP. 
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8S17. Add. Annotation Apld* R. v. Hall (1028). 
140 L. T. 142. ' 

8888. Add. Annotations : — Consd. R. v. Thorpe 
(1925), 133 Li. T. 96. Reid. R. v. Oanham 
(1925), 18 Cr. App. Rep. 163. 

8338a. .]«•“( 1) If in a trial for murder the 

defence of manslaughter is raised the judge 
ought not to ignore that defence in his charge 
to the jury. 

(2) The rule on provocation in iJ. v. Hay* 
ward. No. 8317, ante, accepted. — R. v, TT at .t , 
(1928), 140 L. T. 142 ; 21 Cr. App. Rep. 48; 
28 Cox, C. C. 567, C. C. A. 

8459a. .]—Anon. (1623), Y. B. 14 

Hen. 8, fo. 10. pi. 3. 

Howard v. Gossot (1845), 10 Q. B. 

359. Be!d. Marshalsoa CTase (1613), 10 Co. Ecp 68b. 

8498. Add. Annotations: — Consd. 11. v. Betts & 
Ridley (1930), 144 L. T. 526. Refd. R. v. 
Canhani (1925), 18 Cr. App. Rep. 163. 

8575. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 701, 

8640. Add, Annotation : — Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 

8640a. .]-~R, v. Rose (1028), 20 Cr. App. 

Rep. 164, O. <\ A. 

8644. Add. AnnoiuHon : — Refd. R. v. Baldessaro 
(1930), 22 Cr. App. Rep. 70. 

8645. Add, Annotation : — Refd. Pratt v, Patiick, 
[1924] 1 K. B. 488. 

8652a. Liability of persons other than driver — 
Common purpose.] — Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, althougli 
only one of them actually drives — R. v. 
BALDE8SARE (1930). 144 L. T. 185: 2i) 

(V)X, C. C. 193 ; 22 ( V. App. Rep. 70, C. C. A, 

8665. Add. Annotation : — Consd. K. v. Bateman 
(1025), 94 L. J. K. B. 701. 


8666. Add, AnnokUion : — Consd. R. v, Bateman 
(1925), 04 L. J. K. B. 791. 

8666a, 8. P. R. v. Markuss (1864), 4 F. & F. 866. 

Aniiotafion /—Reid. II. v. Bateman (1925), 94 L. J. K. B. 

7U1. 

8667. Add, Annotatvm : — Consd. R, v. Bateman 
(1926), 94 L. J. K. B. 791. 

8667a. .] — R. v. Marktjss (1864), 4 

F. & F. 356. 

Atmoiation R. v. Batenum (1926), 04 L. J. K. B. 

791. 

8668. Add. Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8672a. .] — Where a doctor is consulted, 

as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
l)atieut to use duo caution in undeitaking the 
treatment. If he accepts the responsibility 
& undertakes tlio treatment ^ the patient 
submits to his direction ife treatment accord- 
ingly he owes a tiuty to the patient to use a 
fair <fe reasonable degree of diligence, care, 
knowledge, skill. ^ caution in administering 
the treatment. To support an indictment 
for the nianslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incouipetence of the doctor 
went beyond a mer'e matter of compensation 
& showed such disregai‘d for the life & safety 
of the patient as to amount to a crime against 
the State & conduct deserving punishment. — 
11. V. Bateman (1925), 04 L. J. Kr B. 791 ; 
133 L. T. 730 ; 80 J. P. 162 ; 41 T. L. R. 
.557 i 00 Sol. Jo. 022 ; 2B Cox, C. C. 33 ; 
10 Cr. App. Rep. 8.. C. C. A. 

8674. Aild. Annotaiion : ' Cons6, R. v. Bateman 
(1025). 04 L. J. K.B. 701. 

8676. Add. Annotation :■ — Consd. R. v. Bateman 
(1925), 04 L. J. K. B. 701. 

8677. Add. Annotation : — Consd. U. v. Bateman 
(1025), 94 L. J. X. B. 701. 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

— F. (d.) ii. 

d i. .] — The fact that while u 

child is flouting its father’s authority 
its mother “ eggs it on ” may be found 
to constitute provocation within 
Criminal Code, s. 261, under which 
culpable homicide, which would other- 
wise be murder, may be reduced to 
manslaughter. — u. v. Payettic, [1925] 
2 W. W. R. 747 ; 44 Can. Crlm. Cos. 
209; 35 13. C. R. 81.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

— H. (a). 

m i. .] — R. V. Bkvik, 

(19251 1 D. L. R. 747 ; 43 Can. Grim. 
C&>*. 229 ; 57 N. S. R. .513.— CAN. 

m ii. .) — R. V. Harj.tox 

(Ont.), [1929] 3 D. L. 11. 688 ; 61 Can. 
Crtm. Cas. 329.— CAN. 

PART XXXIII. SECT. 1, SUB-SECT. I. 

8606 iU. . ] — A man who 

<ttrikea another In the throat with a 
knife must know that the blow is so 
imminently dangerous that It must in 
all probability cause death. & the 
Infory intended to be inflicted is 
smndent In tlie ordinary course of 
nature to cause death. — Judaoi 
Mallah t>, Kino-Emperor (1929), 
I, L. R. 8 Pat. 911.— IND. 

sa. WronafUl acf.]— Where, although 
there is no intent to do injury to the 
person or prox>erty of another, death 
resulte from the doing of an act wMoh 
is merely niaUtm$frohwUttm, the wrong- 
ful aot is not tbe kind of act that the 
criminal law requires as a foundation 


for a clmrge of inaiiHlauglitor, uiiloss 
the sfaluUj or prohibition violated Is 
OIK! (iosignod & Intended to prevent 
Injury to the person , or the proiiibiUnJ 
act Is m'cornpanled by negllgoiiw. — 
R, v, D’Akoelo, 11927] 4 D. h. R. 593 ; 
48 Can. (Mm. Cas. 127 ; CO O. L. 11. 
512,~CAN. 

PART XXXIII. SECT. 1, SUB-SECT. t. 

— N. (a). 

8584 iii. .1- A Chris- 

ticin Soleuco practltionor who gave 
a sick child *' absent tn^atinent,” i.e. 
prayer, but who proscribed no mediciue 
or other treatment, & who was Jiot 
shown to have advised the puients not 
to call in a physician or to have aided, 
abetted or oouimolled them V) al^staiii 
from providing proper medical attend - 
ance for the child ! — Held : wrongly 
convicted of manslaughter of tlm 
eJuld Jt. V. Elbkk, [1925] 3 V. L. It. 
417 ; [1925] 2 W. W. R. .545 ; 44 Can. 
(Mni. Cas. 75; 35 klan. L, R. 101. — 
CAN. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

- -N. (c> i. 

8612 i. Mii«t be calculated to erutanger j 
lift ,] — Criminal Code, s. 247, attm^bus 
no criminal responsibility to the mere 
omission, without la\vfnl eioutw\ to 
perform the duty of taking reasonublo 
precautions icgainst & of using reason- 
al>ic care to avoid endangering human 
life. To entail criminal responsibility 
them must be somo physical consc- 
queo' es resulting from such omission ; 
the danger itself is not a (jonsoquetice 
within the w3ot, — R. v. Hurt (1923), 
55 O. L. ll. 48.— CAN. 
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PART XXXHJ. SECT. 1, SUB-SECT. i. 

~ O. (b). 

8639 iv. - .] ■• Where aetsiwed, 

driving « motor cjar at night, entei’ed 
a roa<l which being under i-epsini wan 
oloKed to trullle & ran over & killed 
t wo coi.UeB, who were .sleeping on tho 
I’ond willi their bodies completely 
eovered up, except for their faeo.H : — 
ill Id : accused was not guilty of 
causing death by a ranh Ifz negligent 
act.- Smith r. It. (1925), 1. L. It. 53 
Cole. .133.— IND. 

8639 V. ffroMU nealimmr. or 

UKinimi misrontlucl voxsHary,] — Jt. v. 
(4ki:ihman, 11920) 4 I). L. Jt. 738 ; 40 
Can. (Mrn. Cas. 172 ; ,59 O. h. It. 156. 

—CAN. 

8639 vi. — .1--A dirotrtlon to tho 

jury which Huttlelcutly brought to 
I their mind tJu* dUf(!roiu ’0 between tho 
quantum of urgllgonce reqeln^fl to he 
' fournl in a civil a crlitiinaJ trial :* — 
Held: siiftlch'nt.- -Moomr. tJ. it., 11926] 
S. A. S. U. 52.- AUS. 

8639 vii. The tiist of iKgll- 

genoo to he applied in criminal trutls 
is the same as that applied In civil 
cartes, namely, the standard of skill & 
care which would bo (ibsorved by a 
reasonable man. — R, v. MiiiiUNii, 1 1 927 1 
App. I). 41.— S. AF. 

8639 vlii. .1 - Proof of ordinary 

negligcnc !0 Justifies a convlotiou for 
rnansiaughtor under Criminal Code, 
a. 247.- U. t?. FlKf.i) (Alta.), [1928] 3 
W. W. U. 757.— CAN. 

8639 lx, .1—11, V, Cuupl^iNH, 

r 19.30) .3 W. W. n. 110.— CAN. 
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8679. Add, Annotation : — Consd. R. v, Bateman 
(1925), 94 L, J, K. B. 791. 

8680. Add, Annotation : — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8681. Add, Annotation: — Consd. K. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8682. Add, Annotation : — Consd. K. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8684. Add, Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8688. Add, Annotation : — Consd. R. v. Bateman 
(1925), 94 L. J, K, B. 701. 

8798a. .] — (1) The question whethei 

or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.c, whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
eliarged with the murder or manslaughter 
of the pemon in question &, to answer it, all 
the circumstances of each case must be 
regarded. 

(2) Rules as to questions by police officers 
to detained persons commented on. — R. v. 
Booker (1924), 88 J. P. 75 ; 18 Cr. App. 
Rep. 47, C. C. A. 

8927. Add, Annotation ;--Refd. R. v. Punch (1927), 
20 Or. Ai)p. Rep. 18. 

9023a. V^thin Children Act, 1908 (c. 67), s. 12 (1).] 
— An assault within the above sect, must be 
one which is likely o cause unnecessary 
suffering or injury to the health of the child. 

Applt., who was the stepfather, & had 
the custody or care, of a girl of eleven years of 
age, was charged under the above sect, with 
wilfully assaulting tlie girl in a manner likely 


to cause her unnecessary suffering. Q^he 
evidence of the girl was that applt. com- 
mitted acts of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth : — Held : this 
was not an assault within the sect. — R. v, 
Hatton, [1925] 2 K. B. 322 ; 94 L.. J. K. B. 
863 ; 133 L. T. 735; 89 J. P. 104; 41 
T. L. R. 637 ; 28 Cox, O. C. 43 ; 19 Cr. App. 
Rep. 29, C. C. A. 

9036. Add, Annotation : — Refd. Gayler & Pope v 
Davies, [1924] 2 K. B. 75. 

9042. Add. Annotatioyi : — ^Apld. R. v. Newport 
(Salop) JJ., Ex p, Wright, [1929] 2 K, B. 410. 

9042a. .] — At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
I’eturned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending Mm to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was I’easonable ; & they dis- 

missed the information. An order nm 
having been obtained calling upon the justices 
to show cause why they should not state a 
case on a question of law ; — Held : the 
decision of the justices was right, no question 


PART XXXIII. SECT. 1, SUB-SECT. 1. 

--0. (g). 

8694 V, .]--i:,.v.ClioTKM (1924), 

42 Can. Crliii. Cuh. CAN. 

8694 Vi. .j- Tl»o ucgligcnoe of 

the victim is not a defence t<i a cliargo 
of niujiPlunghU'r nnlcbs it was the sole 
cause of the accident. — It. v. Fikij) 
(Alta.), 11928] a W. W. It. 7r)7.— CAN. 

PART XXXin. SECT. 1, SUB-SECT. 1. 

—Q. (b) i. 

g i, .V -In a murder trial 

wiiciT) the victiiii’s throat Imd l>een cut 
BO that lui WHS uuahle to speak, evi- 
dence of questions put lo deoeuKed by 
tlio prosecution's witnesses & nnswers 
giving by uodding the head & making 
sigUB, amount to '* verbal slat(-- 
ments *’ under Evidence Act, b. 32, & 
aro admissible as a dying declaration. 
— llANGA V. it. (1924), I. L. It. 5 Lab. 
305.~IND. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

- Q. (b) iii. 

8741 xix. .] — A native wlieii 

dying fitim injuries iutlictod upon 
him said that he was “ dead ’* or had 
been “ kiUed.*’ He then sent for his 
children &. relatives, hut did not take 
farewell of them, saying that he 
would say more when the i)ain allowed 
or when ho was better. He then made 
a statement inculpating applt, : — 
Held : deceased when he made the 
statement had not a settled hopeless 
expectation of death, & the statement 
should not have been admitted in 
evidence as a dying declam tion. — It. 
V, Ngcobo, 11925J App. JD. 601. — 
S. AP* 

8746 i. Mvst helierc death to be 
iinmineitit .] — A statement made when 
decetvsert had no expectation of dcatli. 


l)Ut conllnncd wdion he had a bolief in 
iiniMuiding death : — IhUt : admissible. 
— Hkbohtoli v. J{.., (1920] 4 1). L. R. 
722 ; [1920] S. C. R. 192; 40 Can. 

Criin. Cas. 115. — CAN. 

PART XXXIlI. SECT. 1, SUB-SECT. 2. 

8838 ii. .1 — Tht! lu'cesslt j' 

dispersing a riotous crowd, which 
would boeomo daugei*ou8 unless dis- 
persed, tV which thnrutens serious injury 
(o pei>5onH property, justittc^s a 
titlteer in using liroarms to prevent 
vi<dent vS: felonious outrage to persons 
I's: pjojierty. A ringleader who, uiuh^r 
such conditions while uBsaultlng a 
peaec otlieor, is shut tlead, dies ])y 
justittable homieldc ; & t he peace 

ottleiir who llred is free from any 
liability in damage.^. -Hkiieict v. 
Maktin, [1931] S. O. R. 115 ; 2 i). J.. R. 
1 84 ; 54 Can, C. O. 257.- CAN. 

o i. .] — R. V. PuKVia 

(Out.) (1929), 51 Can. Crim. Cas. 273. - 
CAN. 

PART XXXIII. SECT. 6, SUB-SECT. 1. 

— C. 

d i. Irijuni resulting in death .^ — 

Deft, was convict ed upon two charges 
of criminal negligence causing bodily 
or grievous bodily harm under Criminal 
Code, fis. 281 & 285 :—Hcld : doft* 
was properly c-oiiviotcd, notwithstand- 
ing that death resulted froiii the injuries 
Intlicted by his negligence. — R. r. 
Stahk, [19271 3 D. L. R. 43.'J ; 47 
Can. Ci-lm. Cas. 356 ; 60 O. D. R. 375.— 
CAN. 

PART XXXIII. SECT. 6. SUB-SECT. 1. 

~D. 

td. Meaning of “ actual bodilg 
— ^Tho above words in sect. 
295 of the CV>do moan little, if anything, 
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more than “ battery.” — R. v. Tkesegn'e 
( 1926), 45 Can. Crim. Cas. 270 ; 58 
O. L. R. 634.— CAN. 

PART XXXIII. SECT. 6, SUB-SECT. 2. 

— B. 

in i. Burden of proof .] — Where 

on a chaige of unlawfully woimdlug 
a person with intent to maim or dis- 
able him, the Crown proves that 
uccuaed dlsehargcd a firearm in tho 
direction of a crowd of persons 
wounded the person named, it 
establishes its case, Sc tho onus then 
shifts to accused to satisfy the ct. 
that it was either an accident or that 
iio did not intend to wound. — R. v. 
Smart (Alta.), [1927] 3 W. VV. R. 753 ; 
49 Can. Crirn. Cas. 75.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 1. 

sb. liunning down by motor car — 
i\o interd to asmult.] — i’risoncr was 
indicted for assault occasioning bodily 
l»arm. The evidence showed that tho 
injmy in question, a fracture of tho 
collar bone, was due to an accident 
caused by a motor cor driven by 
prisoner in a public thoroughfare at 
2.50 a.ni. There being no evidence of 
an intention to assault, tho indictment 
was amended, at the suggestion of the 
learned trial judge, so as to allege 
negligence in the oontiol of a dangerous 
thing, in substitution for the charge 
of assault. — R. v. MclVER, 22 Q. J. P, 
173.— AUS. 

PART XXXIII. SECT. 7, SUB-SECT. 2. 

—C, (a). 

9041 i. Schoolmaster <£* scholar.] — 
Teacher entitled to inflict reasonable 
l»uni8lmient. — R. r. Metoalfe (Sask.), 
[1927] 3 W. W. R. 194.— CAN, 
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of law arose on which they could state a 
case, & that the order nisi should be dis- 
charged. — R. V. Newpoivt (Salop) JJ., Big 
Wright, [1929] 2 K. B. 416 ; 98 L. J. K. B. 
666 ; 141 L. T. 663 ; 93 J. P. 179 ; 45 T. L. R. 
477 ; 73 Sol. Jo. 384 ; 27 L. G. R. 618; 28 
Cox, 0. C. 668, D. C. 

9048. Add. Annotation : — Consd. R. v. Newport 
(Salop) JJ., Bx p. Wright, [1929] 2 K. B. 416. 

9057. Add. Annotation : — Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

9103a. .] — ^The old law that the owner of 

a bouse, or members of his family, may kill 
trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
reti’^ted until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice. — R. v. 
Hussey (1924), 89 J. P. 28 ; 41 T. L. R. 
205 ; 18 Or. App. Rep. 160, C. C. A. 

9154. Add. Annotation : — ^Apld. Morriss v. Winter 
(1929), 46 T. L. R. 643. 

9154a. Detention after receipt of remission 

marks.] — M. was convicted in Dec. 1925, of 
certain misd<‘meanours & sentenced to two 
years’ imprisonment with hard labour <fc twelve 
months* imprisonment, the sentences to run 
consecutively. An order was made by tlie 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in IVjrts- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor* 
of Portsmouth Prison indorsed on M.’s stage; 
card the forfeiture of five remissict\ marks, 
1.0 make it agree with M.’s record. There 
was a dispute whether or not the fJw' ejnor 
of Portsmouth I’rison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 


M. wiis released by the Governor of Penton- 
viJle Prison on July 21, 1928, instead of on 
July 20. Oh Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury founci 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M. & that ho liad not made a false 
statement: — Held: the Prison Rules did 
not confer upon M. any legal right to aii 
earlier discharge by the obtaining of re- 
misvsion marks, & that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action could not succeed against 
the Governor of Portsmouth Prison ; the; 
Governor of Pentonville Prison was pro- 
tected, 08 he had merely acted in pursuance 
of the order of the ct. — Mohrlsb v. Winter, 
[1930] 1 K. B. 243 ; 99 I.. J. K. B. 101 ; 142 
Ij. T. 67 ; 45 T. L. H. 613 ; 2S Cox, C. C. 
687. 

9307a. .] — On tlio trial of a prisoner for having 

had unlawful t;ariial knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed wa.s not evidence, yet the 
jury could infer what the girl said, namely, 
that the prisoner was responsible for her 
condition, from wh>*,l- the mother did, because 
the prisoner was at once accused, & that that 
amounted to corroboration of the, girl’s 
story. Further, Uiat the fad. that the 
prisoner when he was charged by a |)oUc(; 
officer & cautioned made no denial of t.he 
charge was also corroboration of her st/ory : — 
Held : both directions were wrong. Any 
inference as to what tlje girl told her mother 
could not mriourit to corroboration ol tla; 
girl’s story, as it proceeded from tlui girl 
liei'self, & the girl could not corroboraU; 
lierself. Tlx; fact f-hn.t the prisoner when 


PART XXXIll. SECT. 7, SUB-SECT. 2. 

— C. (b). 

9066 iv. .] — Punishment causlnp: 

temporary pain 8c discolouration of the 
llosh for a few days ; — Held : not 
excessive. — R. v. Mk'I'oalfk (Sask.), 
11927] 8 W. W. H. lUl.—CAN. 

9071 ii. .] — II. V. Metcali’e 

(Siwk.). 11927] 3 VV. W. II. 194.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 2.— 

D. 

9078 V. .1 — On appeal from a 

conviction for an assault oo<jaHioniuf( 
aotual bodily harm ‘.- Held : the force 
used by the accused, in defending 
himself, as he did, against an assailant 
armed with a hammer, was not dis- 
proportionate to the nature of the 
attack made on him, although It caused 
the fracture of bis assailant’s skull, 
8c he had brought himself within. Sc 
was justilied by, Criminal Code, s. 23, — 
K. V. OOAC, 11928] 3 I). L. K. 676; 
119283 2 W. W. n. 46.'S ; 50 Can. Criin. 
Cos. 71 ; 23 Alta. L. R. fill.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 2. 

-'■■E. 

sj. Dejtnrc of son hy father.] Th<* 

conviction of a fathtrr for assault- 
ing a boy who had bifcm kicking & 
punching his boy sfit aside. — R. r. 
WlQOS, 11931] .3 W*. W. K. 52.— CAN. 

PART XXXIII. SECT. 9. 

Bk. Injury caused in attempting to 
stoji breach of peace.] — A person using 


t he fojce necessary U» pnwerit a eon- 
tiiiuaiiee or renewal of a breach of the 
peace, & struck liy the party he whs 
attempting to control ; — Hetd : justi- 
fied In striking back. — R. i>. Manhon 
( 1925). 4.3 Can. Crira. Cus. .30; [1925] 
I W. W. R. 071.— CAN. 

sm. What is unlawful act — Not 
breach of municipal bye-law.] — R. v. 
Gosling (Alta.) (1927), 47 Can. Crlm. 
Cas. 211.— CAN. 

sn. Criminal negligence — Under 
Cjrimiruil Code., 9. 284 — IVhat anumnts 
eo.l-U. V. Bakku, [1929J 2 D. L. U. 
282 ; .S. C. n. 354 ; 51 Can. Crim. Cas. 
.3.')2 ; f33 O. h. It. 041 ; afTg., |1929J J 
D. I.. R. 785 ; 51 Cun. Oim. Cum. 71 ; 
03 (). L. Jl. 275.- CAN. 

PART XXXIII. SECT. 11, SUB-SECT. 3. 

9206 i. IVoman not pregnant.] — Held : 
an indictment v;!targiiig accused with 

f icrformi ng an operation on a woman, 
n the belief that she was pregnant, for 
the purpose of causiug her to abort, 
& with attempting to rauso her to 
abort, was irrelevant. In respect that 
It did not set forth that, the woman was 
at the time pregnant. — H.M. Apvoca'it. 
V. Andehhon, [1928] S. C. (.1.) 1.— 
SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 1 . 

— D. 

9231 i. Consent obtained by f ratal 
What amounts to fraud.] — Cfobabltation 
following a feigned marriage is not rape 
under the law of Canada. It cannot 
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be Huid UH a general i)roi)OHltion, with 
regard to rape, that fraud vitiates con- 
Rcnt. 'I’ho only sort-s of framl which 
destrov the oJTect of u woman’s coriKont 
are frauds as to tl»e nature of the act 
itself or us to tlie Identity ut the juuson 
who does the act. -I’lcopLE OK Cali- 
FortNiA HTATP. V. SiCINNKIt, [1924] 2 
W. W. R. 299 ; 33 R. C. U. 555.-- 
CAN. 

c. For " 0 . IJy rnisrepresentaWm or 
fraud — Vvrsomitlon of husband ” rea«i 
*' 9296 i. OondUions negativing con- 
sent — Personation of husband.” 

d. Road now “ 9296 ii.” 

9296 ili. — Former husband.] 

— Held: an Indictment for rape was 
relevant which boro that the woman 
wa.s the wife <»f a second husband who 
was alive, w'hile the person said io be 
peivonat-ed was the woman’s former 
iuisband who ba<l been officially re- 
poited US killed in action. — II .M. 
Advocate v. Montgomery, [1926J 
S. C. (J.) 2. - SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 1. 

— E. 

9307 i. What amounts to corrohora- 
twn.] — Kvldeiie^ of a witness that 
be saw accused & the girl leave a 
dance hall under suspicious clrcum- 
htunccB at 11.39 on the night of the 
alleged seduction amounts to corro- 
boration so us io Justify the charge 
going to the jury. — Steklk v. U., [1 9241 
4 D. L. R. 175 ; [1924] I W. W. R. 
1 1 40.- -CAN. 



(km EsraLisH akd Eimss Diobst SuffijEMEnt. 


charged & cautioned made no denial of the 
charge could not be corroboration. — v. 
Whitbhbad, [1920] 1 K. B. 99 ; 98 L. J. 

K. B. 67 ; 139 L. T. 640 ; 92 J. P. 197 ; 27 

L. G. B. 1 ; 28 C5ox, 0. 0. 647 ; 21 Or. App. 
Bep. 28, 0. 0. A. 

AnnoUxbUm : — F<^lcL U. v. Charavanmuttu (1930), 22 Cr. 

App. Kep. I. 

9811. Add* Annotation : — Consd. Be Stollery, Weir 
p. Treasury Solicitor, [1926] Ch. 284. 

9820a. •] — In charges of sexual offences 

corroboration of the testimony of prosecutrix 
is not in law essential, but is m practice 
required. 

If, on the trial of such a charge, there is 
corroboration on one count refernng to one 
date, but there is none on another about 
another date, A the ct. rejects the corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quMi a conviction on both. — R. v. Berry 
( 1924), 18 Or. App. Bep. 06, 0. C. A. 

9820b. What amounts to corroboration.] — ^The 
more fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is his mere silence when he* 
is charged with the offence. — R. v. Markh 
( 1925), 19 Cr. App. Rep. 27, O. C. A. 

9323a. All sources of belief must 

be put to Jury.] —On an indictment for rape 
& carnal Imowledge full ^ sufficient direction 
must be given to the j iry on the need of 
conoboration of the story of the prosecutrix, 
& on the issue of deft.’s belief about her age 
every source from which the jury may infer 
her age must be referred to, even though eacli 
one separately may be open to criticism. — 
B. V, SniMONS (1931), 23 Or. App. Rep. 25, 
O. O. A. 

9328b. Defence that prisoner of twenty-three 
years of age or under ” — Prisoner between 
twenty-three & twenty-four — Defence avail- 
able.] — R. V. Dumont (1930), 09 L, Jo. 234 ; 
109 L. T. Jo. 239 (Recorder of Ix)ndon). 

9323c. - ,j~ B, V, WoorA.EY (1931). 

171 J^. T. Jo. 209. 

9323d. .] — By Criminal l^aw 


Amendment Act, 1922 (c. 60), s. 2, a certain 
defence is open to ** a man of twenty-three 
years of age. ** The accused was twenty-three 
years six months of age at the time the 
offence charged was oonuuitted. He con- 
tended that he was “ a man of twenty-three 
years of age ” ; — Held ; the language of the 
sect, being ambiguous, the accused was 
entitled to the benefit of the doubt, A Was 
entitled to rely on the said defence. — R. r. 
Chapman, [1931] 2 K. B. 006; 100 L. J. 
K. B. 602 ; 96 J. P. 206 ; 47 T. L. R. 620 ; 76 
Sol. Jo. 060 ; 29 D. G. R. 487 ; 23 Or* App. Rep. 
03, G. C. A. 

9333. Add* Annotation: — Consd. R. v. Woods 
(1930), 143 L. T. 311. 

9386. Add* Annotation : — Refd. R. v. Mosley, 
[1924] 2 K. B. 187. 

9337. Add. Annotation : — Consd. Winter v. Woolfe, 
[1931] 1 K. B. .649. 

9340. Add* Annotation : — ^Refd. B. v* Roberts & 
Morriss (1926), 134 L. T. 635. 

9340a. What amounts to.] — A letter to a 

woman in fact procured, alluding to the 
writer as her future husband, is corroboration 
of evidence that he procured her by “ false 
pretences,” etc., witliin Criminal Law Amend- 
ment Act, 1886 (c. 69), s. 3. — R. v* Brown 
(1929), 21 Cr. App. Rep. 185, C. C. A. 

9347. In the cross-reference before this case, 
for “ Vagrancy Act, 1878 ” read “ Vagrancy 
Act, 1898.” 

0361a. Prosecutrix over sixteen]. — If 

on any of the material dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
they must first decide whether they believe 
such a female witness ; they should be 
instiTicted not to make up their minds until 
they find that she is corroborated. — R. v. 
Draper (1929), 21 Cr. App. Rep. 147, C. C. A. 

9364a. What is an aggravated assault.] — ^M onday 
V* Maiden (1875), 33 L. T. 377 ; 30 J. P. 742 ; 
24 W. R. 57. 


9307 ii. Evidence of facts 

W'hioh ai'o open to two IntcrnretatloriH 
is not corroborative of either. To 
constitute corroboration In a criinluul 
case there must be bidopendont 
evidence i»f facts which an.! not con- 
sistent with the Iniiooonce of tht' 
accused. — 11. v. Gaisky, 119301 1 

W. W. II. «90 ; 53 Can. O. C. 219 ; 3S 
Man. L. II. 581. O. A.--<;AN. 


-.h-Il. V. Galsky (No. 

V. V. R. cr- 


9307 m. 

2). J1930J 8 W. R. 577 ; 54 Clan. 
O. d 199 ; 39 Man. L. R. 71, C, A.~ 
GAN. 


PART XXXIII. SECT. 18, SUB-SBOT. 2. 


9308 V. .] — R. V. Gossbun 

(Ont.) (1927), 47 Con. (Mm. Oos. 318.— 
GAN. 

9816 V. .1 — On a ohargo of 

attempting to have carnal knowledge 
of a girl vinder fourteen : — Held : cor- 
roboration waa not necessary. — R. v* 
Lir/OWTJ (1927), 48 C!an. Criin. CJas. 
265 ; Cl O. L. R. 93.— €AN. 


9316 vL .] — Nature of corrobora- 

tion required under Orimlual Code, 
s. 1002, on a charge of oamally knowing 
a 1^1 under fourteen. — H ctbin r. R,, 
^927] 4 D. L. R. 760 : (19271 8. O. R. 
442 ; 48 Can. Crtm. Oas. 172.— CAM. 


9816 vii. J— R. v* Bbown (N. S.). 

8] 3 D. L. R. 214 ; 49 Can. CMtn. 
334.— CAN. 

9316 viii. .] — R. v, Hamlin 

(AlU.). 119301 1 1). L. R. 197; 21 
Aita. L. R. 296 ; 11929] .3 W. W. R. 
258 ; 52 Can. (Mm. 0«,b. 119. — CAN. 

•p. Ckarge of seduction under Criminal 
Code, 8. 211 — Burden of proof .] — R. r. 
SctiEMMER (Sask.), 11927] 3 W. W. R. 
417.— CAN. 

■Q. Seitucthm un4ler -promisi' of tnur- 
rUtift’.~Sufficu''ncu of promise.]— li. v. 
SKYMOUU, [19311 3 w. W. K. 271. — 

CAN. 

St. Charge of atiempied carnal know 
ledge — Sufftcirncy of evidence.] — R. v, 
Yblds, [1928] N. Z. L. R, 18.— N.Z. 

PART XXXIII. SECT. 18, SUB-SECT. 5. 

— C. 

tv. Meaning of seduction.] — Seduc- 
tion in the sect, is not used in the 
narrow sense of inducing a girl to part 
with her virtue for the first time, but 
includes subsequent seduction tor 
further ants of Ulioit interoourse. — 
I^RAPITLLAKUI^UR BaSC V, EjiPmiOK 
(1929), I. L. R. 57 Calc. 1074.— IND. 

•w. .1-— A person may be guilty 

of kidnmilng a |^1 for the purpose of 
sodnetng her t4> lUidt intercourse even 

M 


tiiough he had also had such intercourse 
prior to the kidnapping. — K rishna 
Mahailvna V* King EitfPKROR (1929), 
I. Li. R. 9 Pat. 647.— IND. 

•X. Girl under eighteen — Necessity for 
vorrohoraiion.] — iTlsoncr was tried it 
coiivict-ed Indore a county ct. judge of 
having seduced a girl of previously 
chaste character Sc under the ugo of 
18 years, contrwy to sect. 211 of the 
Criminal Ck>de : — Held : under sect. 
1002, the evidence of the girl must bo 
coiToborated in some material par- 
ticular by evidence iinplioatiug tho 
accused, & that means that there must 
be corroboration as to oomznlsaiou of 
the Clime Sc also as to the prisoner’s 
it I entity or connection with or implica- 
tion in that commission. — R. v. AuoKii 
(1930), 54 CJan. a C. 209 ; 65 O. L. R. 
448. CAN, 

PART XXXIII. SECT. 18, SUB-SECT. 7. 

m i. .1 — Dawson v. R, 

(1927), 40 C. L. R. 206.— AUS. 

ay. Danahter of deceased wife^s 
brother*}— Held : BOXUdL interoourse 
botweeu a man Sc the daughter of his 
deceased wife’s brother constitutes the 
crime (d incest by the law of Scotland. 
— C. Sc W. V* H.li. Advocate, [1929]. 
S. C. (.T.) 1.— SCOT. 
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9867. Add. Annotation : — ^Expld. H. v. Keech 
(1929), 21 Cr. App. Rep. 126. 

9867a. .] — The ct. disapproves the 

defence open under above sect, to a charge 
of carnal knowledge, not being open on that 
of indecent assault. — R. v. Laws (1928), 
21 Gr. App. Rep. 46, C. 0. A. 

Annotations: — Ooiisdi. K. v, Koech (1929), 21 Or, App. Rop. 

125. Reid. R. V. niaokman (1929), 2 Or. App. Rep. 132. 

9399a. .] — Resp. married his wife in 

1916 &. a child was born in 1917. In 1920 
reap, entered into a written separation agree- 
ment with his wife, whereby rosp. was to pay 
his wife 26s. a week & his wife was to maintain 
herself & the child, of which she was to have 
the sole custody & control without any 
interference by resp., but rosp. was entitled 
to have reasonable access to the child. Resp. 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 67) : — Held : the fact 
of the separation agreement, without regard 
to the way hi which its obligations hod been 
performed, did nob get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged. — Brookh v, Blount, [1923] 1 K. B. 
257 ; 92 L, J. K. B. 302 ; 128 L, T. G07 ; 
87 J. P. 04 ; 39 T. L. R. X68 ; 67 Sol. Jo. 
299; 21 L. O. R. 160; 27 Cox, C. 0. 309, D. d. 

9414. Add. A nnotation : — Refd. Re Canoil, [1931] 

1 K. B. 317. 

9458. Add. Annotation : — Refd. R. v. Peuyer, 
[1920] 2 K. B. 258. 

9480a. .] — Appct. was summoned \ 

under Motor Car Act, 1903 (c. SO), s. 1, for, i 


convicted of, driving a motor car on a 
highway “ recklessly & at a speed which 
was dangerous to the pubHc, having regard 
to all the circumstances of the caae, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 
was at the time,or might reasonably have been 
expected to be, on the said liighway ” s — 
Held : as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity. — R. v. Jones, Ex p. 
Thomas, [1921] 1 K. B. 632 ; 90 L. J. K. B. 
643; 124 L. T. 608; 85 J. P. 112; 37 
T. L. R. 299 ; L. G. R. 364 ; 20 Cox, 0. 0. 
700, D. C. 

9482. Add. Citation : — eub yiom. Houghton v. 
Manning (1905), 49 Sol. Jo. 440. 

9488. Add. Annotation : — Ae to (1) Refd. Pointon 
V. Cox (1920), 130 L. T. 600. 

9490a. — Motor coach — ^Advertised times of 

departure &; arrival — Necessitating speed in 
excess of statutory maximum.] — Reaps, 
owned a motor coach which was a heavy 
motor car fitted with pneumatic tyros, 4& was 
restricted under Heavy Motor Oai‘ Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven by 
a servant of resps. between Ijondon « 
Plymouth. Resps. advertised times of 
departure & arri^^al which necessitated an 
average speed of eighteen miles per liour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & resps. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the offence : — 
Held : reaps, ought to liavo been convicted 
of counselling & procuring. — Newman v. 
OVERINGTON, HARRIS & ASH, LTD. (1028), 
93 J. P. 46 ; 27 L. G. R. 85, D. C. 


PART XXXin. SECT. 14, SUB-SECT. 1. 

—A. 

q 1. .] — A person having a 

rtnniicil out of Canada, who leaven hia 
family in Canada without means, may 
ho convicted of failing to support hia 
family In Canada. — R. v. Sco'jt (1925), 
44 Cun. Crim. Cas. 117. — CAN. 

PART XXXIII. SECT. 16, SUB-SECT. 1. 

f J, Qui of parentii’ control ,] — 

11. V. Joe (Ont.) (1928). 50 Can. Crim. 
tan. 152.— CAN. 

PART XXXIII. SECT. 16, SUB-SECT. 3. 

sz. Taking from custody of mother .] — 
Anplt. was convicted of tho oflcnco of 
taking an unmarried girl under tho ago 
of 18 from tho custody of her mother 
with tho intent that she might he un- 
lawfully carnally known hy him. Tho 
ovideuco showed that immoral relations 
had existed between the applt. & the 
girl for some prior to the alleged 
offence. & that when applt. informed 
the girl that he was leaving N. on a 
visit to C., she expressed a desire to 
go with him, so he paid her railway fan^ 
He she accompanied him : — Held : the 
conviction should be quashed. — 
Stephens v. B. (1930), W. A. L. R. 9. 
— AUS. 

PART XXXIU. SECT. 15, SUB-SECT. 4. 

9458 i. Belief that ffirl over sixteen no 


defence.] — It i« not a good defunco to ii 
charge of Uidnapplng under scot, 30i> 
of the Penal Code that the uccuHcd 
honestly believed the kidnapped fjlrl 
to bo over lU years of ago. — Krishna 
Matiarana V. Kino Kmrkror M92J)). 
I. L. R. 9 Put. 647.— IND. 


PART XXXIII. SECT. 18. 

g i. .1 — R. V. WiLMOT 

(Out.) (1929), 52 Can. C^lm. Cas. 336.— 

CAN. 


g ii. .1 — Deft, was con- 

victed for that ho did, having charge 
of an automobile, by wanton or furious 
driving, cause bodily harm to N. 
There was conflioUDg evidence as to 
speed & evidence that the cause of the 
accident w'as the car “ shimmying ” : — 
litUl : there was absence of conoluslvt) 
evidence that deft, was driving 
furiously. & ho was entitled to the 
hencht of the • doubt.- R. v. Wilmot, 
[1930] 1 D. L. R. 778 ; 52 Can. C. C. 
336 ; 64 O. L. H. 605.— CAN. 

g ill. Insufficient brakes.] — It 

would not he sufficient merely that a 
car waM insuffloJeutly braked to 
warrant a charge of reckless or negli- 
gent driving. It would depend on the 
pace of the, car &. other considerations. 
— Shkrolly V. R. (1929), 50 N. L. R. 
309.— S. AE. 

g Iv. Crowded front scat db 


I " idmiuuying ” i/Vw^cZs.l - lt. v. Strioky, 
I 119311 1 i>. L. It. 993.— CAN. 

I V V. Prnjccting unlighled load,] 

j — The n»o»’e fact that a motor car is 
I drivco at night with maiAirials pro- 
I jeeling beyond tho body of the ear 8c 
I wJUiout lights on the projections is not 
1 in Itself an unlawful act.— II. 

1 (iiLREK’i-soN & Fuller, [19301 2 

I W. W. It. 10 ; 53 Can. C. C. 280 ; 24 
B. I.. R. 380.— CAN. 


sa. Wilful misconduct — Svffinemn/ of 
i-videnec.] — Where on the trial of a 
charge under s. 2K6 of the Criminal 
Code of r^auslng bodily hnrm ijy wanton 
or furious driving, etc., it Is found that 
anterior to the collision the accused 
was driving at a very fast rate of speed 
& was under the Influence of liquor, 
either of these OndingH Js sufllclcnt to 
show the oxisttuico of that anterior 
wilful miscomluct or wilful negligence 
leading to tho collision which the 
tribunal trying the case must find 
before convicting on said charge. — R. 
CX rcl. KENDAI.L V. (J'SULLfVAN (Alta.), 
[1929] 2 W. W. R. 322 ; 51 Can. Crim. 
Cas. 422.— CAN. 


PART XXXIII. SECT. 21. 

•c. Of wife dk children — Genuine 
inafvUUy lo provide necessrtricM.y-^I/eld : 
a “ lawful excuse.*’ — R. v. Hunting 
(1926) 45 Can, Crim. Cas. 135 ; 58 
O. h. R, 373. -CAN. 


IJB. 
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MismtM Bin^i^ 

Part XXXIV.— Offences against Property. 


0498 . Add. Annotation : — Reid* La^e v, Bimmons, 
[1926] 1 K. B. 866. 

9496. Add. AnnoUxtioni Retd. Lalie v, Simmona, 
[1026} 2 K. B. 51 ; Lowther v. Harris (1926^ 
43 T. li. K. 24 ; Buller & Co., Ltd. v. Brooks 
(T. X), Ud. (1930), 142 L. T. 676. 

9509. Add. Annotationa : — ^Reld. Lake v. Simmons 
(1926), 95 L. J. K. B. 586 ; Lowther v. Harris 
(1926), 43 T. L. B. 24. 

9587. Add, Annotations: — Consd. Lowther v. 
Harris (1926), 43 T. L. B. 24; Lake v. Sim- 
mons, [1927 J A.C. 487, Refd. Buller & Go. Ltd., 
V. Brooks (T. J.), Ltd. (1930), 142 L. T. 676. 

After this case add ** See^ also^ Insub- 
ANCH, Vol. XXIX., p. 417, No. 3258.** 

9558. Add, Annotation : — Retd. Lake v, Simmons 
(1926), 96 L. J. K. B. 686. 

9557. Add. Annotation : — Refd. B. v. Fisher (1926), 
19 Or. App, Rep. 166. 

9614ar .] — B. V. Hughes, No. 2219a, ante. 

9702a. S. P. B. V. Banks (1821), Russ. & By. 441, 
0. 0. R. 

Annotation: — Brid. B. v. 6tear (ISIS). 1 Den. 310. 

9769. Add. Annotation: — Refd. Jones v. Waring 

* A Oillow, [1926] A. 0. 670. 

9773a. .] — Where a cler v or servant, who has 

the mere custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for wliich he was intrusted with 
them, he Is guilty of larceny. — B. v. Bobinson 
(1840), 4 J. P. 620. 

9900. Add. Annotation : — Refd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 


nient Committee dt Potteri^ Electric Traction 
Co. (1930), 143 L. T. 650. 

9944. Add. Annotolum «*-^-4>lstd» Farey t;. Welch, 
[1^9] 1 K. B. 888. 

9954. For “ — ~.*’] read " Live animals term 

natursB — Lareenable If reduced Into posses* 
Sion.]*' 

9956. Add, Annotofion ; — Consd. Farey v. Welch, 
[1929] 1 K. B. 888. 

10,018. Add. Annotation Apld. B; v. Friend 
(.1930), 22 Or. App. Bep. 130. 

10,015. Add. Annofofton.* — ^Apld. B. v. Friend 
(1930), 22 Cr. App. Bep. 130. 

10,050. Add. Armofofion: — ^Apld. B. v. Harding 
(1929), 46 T. L. R. 105. 

10,060a« .] — ^Applt. broke into a dwelling- 

house which was then occupied only by a 
maidservant, & he attacked her & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt, was convicted of robbing the servant 
of the mackintosh : — ££eld : as the servant 
was in charge of her master’s belongings she 
had a special piuperty in the mackinto^, & 
applt. *s conviction for robbing her of it was 
right. — B. V, Harding (1929), 142 L. T. 683 ; 
94 J. P. 66 ; 46 T. L. R. 105 ; 73 Sol. Jo. 
853 ; 28 L. G. B. 69 ; 21 Cr. App. Rep. 166 ; 
29 Cox, C. C. 108, C. 0. A. 

10,116. Add. CitatioTia :^93 L. J. K, B. 286 ; 130 
L. T. 320 ; 68 Sol. Jo. 389 ; 27 Cox, C. C. 
679. 

Add. Annotaiio7i : — Consd. R. v. Hughes 
(1927), 136 L. T. 671. 


PART XXXIV. SECT. 1, SUB-SEOT. 1. 

—A. (a) Ui. 

•510 111. .] — Where the driver 

of a motor ear had it eupiilied vrlth 
gasuUae & oil at a eervioe statlou with- 
out arratiging for credit on the 
proprietor requesting payment Sc 
stating that the oar must be left until 
the goods were pahl for. he drove the 
oar away without paying : — Neld : 
he was guilty th(^. — K. v. Thomas. 
L19281 S W. W. R. 668 ; 50 CJan. Grim. 
Ous. 177 ; 23 Alta: L. R. 623.— CAN. 

PART XXXIV. SECT. 1. SUB-SECT. 1. 

— B. 

96S7 i. Properly in goods parted with 
— induced fry jraw. 1 — ^Where the owner 
of an article, being induced thereto by 
the fraud of another, delivers the 
article to that other for the purpoeo 
of his endeavouring to find a purchaser, 
Sc empowers him to pass the property 
In the article to the purchaser, the ease 
is not one of laroonv by a trick. M. 
handed a ring to P. ** on sale or return 
on demand,*^ giving P, the power to 
dispose of it to anybody he chose at a 
price hxed by M. or at any price pro- 
vided he accounted to M. for the price 
fixed. P.. who had a fraudulent 
tutent, when he received the ring, 
pledged it. with O. : — ^Hefd : m M. had 
oonfon«d on P. a power to oispose of 
the ring. P* had not been guilty of 
larceny by a trick Sc was able to pass 
the property in the ring to C.— 
Lambkll V. Moork. [162]^ V. L. K. 
149 ; {1929] Argus L K. 14S.— AUS. 

PART XXXIV. S^. 1, SUB-SECT. 4. 

•S4T iU. .}— Where the trial 

judge directed the iory that, where a 
person ts found to be In pMMssion of 


anything stolen, shortly after it has 
been stolen, he may be convleterl of the 
steal) iig or of roceiviug ; that the 
aceused might get rid of this fact by a 
satisfactory explanation, but the burden 
ifl on him to give this explanation ; — 
Held : this was sufiicleut diruotion 
when the accused was found miilty of 
larceny by finding, but would have 
been insutficient ou a conviotlon for 
lai*ceiiy or receiving. — R, w. Wkston, 
1)927] S. A. 8. R. 439.— AUS. 

PART XXXIV. SECT, 1, SUB-SECT. 7. 

— B. 

e i. — Taking car vrUhout consent 
of cmwer.l— R. v. Schmidt & Epluno, 
11930] 2 W. W. R. 497 ; 54 Can. C. C. 
168 ; 43 B. C. R. 479.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 7. 

— C- 

m 1. .] — ^Ksnhkjdy 

(1929), 52 Can. Cdm. Cas. 

PART xxxrv. SECT. U BUB-SECT. 9. 

-B. (to). 

tl. Goods on approoai — Canoersion 
of pood.!— \Miere a persem takes goods 
on approval under an agreement that 
property therein w'as to pass only if 
no exeroified his option to take them. Sc 
paid cash in full for certain articles Sc 
in part for others ; — Held : the trust 
oonunues till the option Is exerolBed Sc 
cash payments mado. Sc he commits a 
oiinzinal breach of trust if he sells them 
without such payments. — Ktotwh 
Obakdha Dbb Rot v. R. (1924), 
1. L. R. 51 Oalo. 796.— mD. 

PART XXXIV. SBOT. 1, SUB-SECT, 11. 

•869 1. Wlud eon^^ss.]— A bank 
.official was sortfng banknotes On the 
counter of the ba^ when the aoetised 
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' V. li. (Que.), 
, 324.— CAN. 


) entered. The official placed the notes 
on a shelf under the counter in front of 
lilm. One of the accused pi'esentid a 
revolver at him. Sc another passed 
round the counter, stmek the official 
on the back of the head with a tyro- 
lever, & took the money fi-om under 
t he counter. They then left the bonk : 
— Held : the statutory offence of 
larceny from the person had been 
established. — R. v, Stewakt ()929). 
S. A. 8. R. 500.— AUS. 

PART XXXIV. SECT. 1, SUB-SECT. 18. 

•m. Crop 'Payment lea^ — lessee dis- 
7 >o»iny of whole crop dt appropriating 
proccedO'-'Not offence of theft. \ — R. v. 
Handbuee, 11924] 1 D. L. R. 1194 ; 41 
Can. Ciiin. Cus. 177 ; {1923] 2 W. W. R. 
6Cl.— CAN. 

PART XXXIV. SECT. 1. SUB-SECT. 
14.— A. 

98S0 I. From sheriff-^Valid seigure 
most be proved.] — It. t. LroiUK (Bosk.). 
11926] 3 W. W. R. 453.— CAN. 

PART XXXIV. SECT. 1. SUB-SECT. 17. 

— -C. 

so. Obtaining signature to protnissorv 
noie.\ — Deft, was oouvictod under 
Criminal Code, s, 405, pf the oflenoe 
of obtaining by false pretonoee a pro- 
missory note for 11,900 from one B. 
The evidenoe showed that deft, pro- 
cured the aigftature of B. to a form of 

f iromissory note, giving hfs owa note 
n exchange therefor. The printed 
form was not the proporiJ of B. r— 
BeUi : merely induring B. to slim his 
name was not ** obtidning anythliw 
oapable of being stolen *’ irnhin ■. 4^, 
—Br e.L]Bnoux. [19281$ D. L. JL 088 ; 
50 Can. Olm. Cas. 52: 62 O. L. R. 
330.— CAN. 




VU. 1T.-M0liiidii«l iiMr. 


Adi* Annoiatwn Performing 

Soc. V. Wtchell da Booker, [1024]1 

10,20da. Stowara dc clerk to gaardlane.]— .* 

guilty of embezzlement, though not duly 
appcdnted, nor even appointed at all under 
the common seal. — B. v, Bbaoaxx, H. e. 
Wbllxnob (1824), 1 O. &; P. 467. 

iO^lSa. -Queetlonof fact for Jury.]— (1) Where 

a deft, ie charged with the fmudxilent con- 
yerelon of money the quesUon whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a quetrtion of 
fact for the jury on which the judge must 
adequatdy direct them. 

(2) Oounts charging the fraudulent con- 
version on a certain' date of a general 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it. — B. v. Shbaf (1026), 134 Jj. T. 
127 ; 89 J. P. 207 ; 42 T. L. B. 67 ; 28 Oox, 
C. 0. 86 ; 19 Or. App. Bep. 40, O. 0. A. 

10,316b. -.] — Whether a transaction is an 

** entrusting within Larceny Act, 1916 
(c. 60), s. ‘^0 (1), or a loan, entitling the 
recipient of the property to use it. Is a 
question of fact for the jury. — B. v. Smith, 
[1924] 2 K. B. 19| ; 93 L. J. K. B. 1006 ; 131 


L. T. 28 1 88 J. P. 108 j 60 Sol. Jo. 87 ; 27 
Oox, 0, 0. 619 ; 18 Or. App. 76, O. 0. A. 

AnnoUOion .*-~FolU. H. v. Sheaf (1035), 89 J. P. 807. 

10,816c. .] — The true test in a charge under 

Larceny Act, 1916 (c. 60), s. 20 (1) (Iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
* became entrusted. — B. v. Mortbb (1927), 
20 Or. App. Bep. 53, 0. 0. A. 

10.816. Add, AnnaUtUom: — Apld. B. v, Tuttle 
(1929), 140 L. T. 701. Refd. B. v. Smith, 
[1924] 2 K. B. 194. 

10.817. Add, Annotoficn Refd. B. v, Moiter 

(1927), 20 Or. App. Bep. 68,. 

10,822. Add, Annotaf^ Dbid. v. Smith, 

[19241 2 K. B. 194. 

10,826a. Indlotmeni— Necessary averments.]— R. 
V, Shbaf, No. 10,3 16a, ante, 

10,888. Add, AnnoUUion : — Refd. B. v. Smith. 
[19241 2 K. B, 194. 

10,845. Add. Annotation: — ^Apld. B. v, Tuttle 
(1929), 140 L. T. 701. 

10345a. Preliminary examination in 

bankruptcy.] — B. v, Tutti.b, No. 2204a, ante, 

10,846b. Afildavit In defence to action for 

aooount by oo-trustee.] — B. v. Tuttlb, No. 
2204a, ante, 

10,852a. Prospectus to be read as a whole — 

Effect of omissions, j — R. v, Kylsant (Lord) 
(1931), 48 T. L. R. 02 ; 75 Sol. Jo. 816 ; 23 
Or. App. Bep. Ml, (.\ 0. A. 


PART XXXIV. SECT. 1, SUB-SECT. 20. 

10,121 1. For “ E. V, McIntyrk 
(1894), 31 N. 8. B. 422,** read “ H. v. 
MoCArPBRY (1900), 38 N. 8. B. 232.** 

10,128 *Ui. .1— n. r. 

ANDREWS (N.B.) (1925), 44 C^n. Ciiui. 
C!as. 201.— CAN. 

10.123 xlv. .1— B. V, WiL* 

BON (1924), 35 B. C. B. 64. — CAN. 

10.123 Ev. .1 — R. V. Jones 

(Bask.), [1926] 8 W. W, B, 313 ; 11027] 
3 D. h, B. 679; 47 Can. Crtm. Coe. 
380.— CAN. 

10.123 xvi. AccuBod 

was found on May 17 in possession of 
a bicycle stolen on Feb. 11 : — Held: 
the period of three months was not 
too long to cast upon accused the duty 
of acoounti^. or giving some reason- 
able ezplflmation, for his posHcssion, Sc 
in the absenoo of a reasonable explana- 
tion the ct. might infer guilt Sc convict. 
— JaS« V, b!11927). 48 N. L. K. 289. 
—a. AF. 

10.128 xvll. .1— Recent 

possefsrion of stolen goods is evidenoe 
of stealing or of reoeiving according to 
the circnxastanoes of the case. It is 
open to question whether the posses- 
Sion of goods stolen six weeks prior to 
the finmng of them tn the possession 
of the aooused can be considered recent 
under some olrcnmstanoes. — B. v. 
IWANOHUK & IWANCHUI^ [1929] ^1 
D. L. R. 279; 1 W. W. R. 126; 60 
Can. Grim. Cas. 405 ; 24 Alta. L. B. 8. 
—CAN. 

10.128 xvlli. .1— Where on 

a of a chMge of theft the Ckown 
rsto on the fact that property proved 
to have been recently stolen was in the 
accused's possession, ho is entitled to 
an aoqulttu if his exidanatfon of the 

sseesibn Is one whiob may reasonably 
true, even though the tribunal is 
not oonvlno^ of tte touth,— B. e. 

kobuixt, 11931] 2 w, w. R. see.— 

CAN. 

PAirr XXXIV. sect. 2 , sub-seot. s. 
4. For AUS. " read “ S, AF." 

part XXXIV. SECT. 2, EUB-SRCT. $, 
Where a law 
did not account fbr 


oollootod for a ollenit, notwithstanding 
repeated applications made for the 
money. Sc only remitted the sums 
after be bod biaen arrested ; — Held : 
a oonviotion for embezzlement was 
lustiflod. — E dqab e. Maokay, [1920] 
a C. (J.) 04.— SOOT. 

10,298 V, SvMdent moniey of 

affenf w'. of prirwipeU — No 

mene rtv.}--P/KiB v, U. (1930), 54 
Can. a 0. ; 48 Que. K, B. 239.-- 

CAN. 

PART XXXIV. SECT. 8. SUB-SECT. 1. 

10,814 II. .1— H. entered the 

offices of F., Ltd., in V., & in exchange 
for 11,000 reooived fizS in cash Sc a 
draft for S200 drawn on Bank, Ltd., 
London, rodtlng ''pay from our credit 
balance to the oroer of H. £200," Sc 
signed F., Ltd. H. indorsed the draft 
" pay to the order of L. Bank, Ltd., 
for deposit to my credit." When H. 

E reseated the draft at L. Bank, Ltd., 

1 verpool, payment was refused. On a 
charge against F. under Oriinlnal Ck>do, 
8. 355, for converting the money to his 
own use Sc tor failing to aooount for 
It, it was found by the trialjudge that 
F., Ltd., was an alias tor F. hunself ; 
that F. knew of the transaction carried 
out by his derk : that F., Ltd., had 
no credit either ai L. Bank, Liveroool, 
or at P. BM3k, London, Sc they did not 
rmnit H.'s money to London as under- 
taken : — Held : on the foots stated 
the ease did not come within sect. 355, 
Sc the conviction was set aside. — B. v. 
Faulds (1922), 40 Can. Qrixu. Oas. 800 ; 
31 B. C. B. 4jtl.— CAN, 

10.314 ill. ^.1— Where a person 

hands over money to another pursuant 
to a proposal Sc uodMtakiog of the 
latter to invest the money in certain 
securities, there is in substance a 
** direction," within Criminal Ode, 
s, 3.57, so to invest It.— R. e. Oampbrel 
( 1926), 45 Can. CHm. Oas. 159 ; 22 
Alta. L B. 219; (imj I W. W. R. 
671.— CAN. 

19A15a L Question of M for 

futp.h-^Held : on a charge of frandu- 
letit convemion nnaer sect. 20 (1) Uv) 
(5) of Laroeny Act, 1910. the gue^ 
^^leUier money has been rooefved by 
^ aooused " for or on aooonnt of " 

67 


other persons Ih a fact to be docidod 
by the Jury ; as It is vital, they must 
bo expressly directed to ilnd on the 
point, It la not suflilolont that It has 
not boon withdrawn from them : 
aooordingiy, os no snob direction had 
been given by the trial judge, the trial 
was unsatisfaotory, & the aociisod 
must bo rp-trlod. — A.'G. v, LAWticaa, 
[1030] 1. U. 247.— IR. 


PART XXXIV. SECT. 8, SUB-SECT. 2. 


10,827 iv, .] — To be guilty of 

theft under Criminal Code, s. 355, 
aooused must have received money, 
valuable Heourity, or other things on 
terms requiring him to hand over the 
thing reooived, or the prooc eda thereof, 
to some person othA* than the person 
from whom he received It, Sc have 
fraudulently oonvertod It to his own 
use. — B. e. CONNORS (1923), 51 N. B. B. 
247.— CAN. 

10,827 V. .1 — Where A. dellvei’s 

goods to B. requiring him to account 
to him. A., for them, the ease is not 
wltWn Crlinlua] Code. s. 355, — B. v. 
Luoiuk (Bask.), [1926] 3 W. W. R. 
463.— 


sd. Inieniion to repau — Offence cmn- 
milted .] — R. v. Thomson (1930), 54 
Con. O, 0. 176.— CAN. 


PART XXXIV. SECT. 8, SUB-SECT. 3. 

10,884 V. -.] — On the trial of a 

ohar^ under OimlnaJ Code, s. 3.57, 
the jury should 1x5 Instructed to deter- 
mine, leaving ttslde any diwsetions 
which may be in evidence with respect 
to the disposition of the money alleged 
to have been misapplied, whether 
without such directions the relation- 
ship of debtor Sc creditor would exist 
between the parties, Sc that if it would 
the directions must have bf^en in 
writing. Sc that. If it would not, oral 
directions would bo sufficient to 
support tbo charge.— B. v. Bwhyk, 
[19251 1 D. L. B. mu ; 19251 I 

W. W. B. 656 : 43 Can. Grim. CJas, 
245.— CAN. 


PART XXXIV. SECT. 4. 

s i. Knowledife of falsity,] - 

Aocmuied, who was managing director 
of a imnlng co., In the statements 


Oases 10«354— 10,979a. Engush and Emfibb Digest Supplement. 


10,854. Add. Annotation: — Consd. B. t;. Bassey 
(1931), 47 T. L. B. 222. 

10,410a. .] — Any violence is sufficient in law 

to sustain an indictment of robbery with 
violence. — B. v. Habrison (1930), 22 Or. 
App. Eep. 82, O. 0. A. 

10,480. Add, Annotations ;—Refd. B. v. Denyer, 
f 1920] 2 K. B. 258 ; Hardie & Lane v. Chilton, 
[1928] 2 K. B. 306. 

10,487a. Demand of money as alternative to in- 
clusion in stop list — ^Protection of trade 
interests.] — D., a servant stop list super- 
intendent of the Motor Trade A^cn., wrote 
a letter to B., a garage proprietor, stating 
that the assocn. offered an alternative to B. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an \mdertaking to observe 
protected prices of motor cars, etc. ; — Held : 
B. was rightly convicted of uttering a letter 
demanding money with menaces contrai'y to 
Ijorceny Act, 1916 (c. 60), s. 29 (1), & it was 
immaterial that his motive in wnting the 
letter was the protection of a trade interest. — 
B. V. Denykr, [1926] 2 K. B. 268; 96 
L. J. K. B. 699 ; 134 L. T. 637 ; 42 T. L. B. 
452 ; 28 Cox, G. C. 163 ; 19 Cr. App, Bep. 
93, 0. 0. A. 

Annoiaiiona Ilnrdle& Lane Chilton, [10281 2 B. 

300. (Notk. — F or the purpoRea of the ad mini»t ration of 
orliniiial law, unless & until if. v. Dmyer fs reversed by 
the only coiupoteat tribunal [viz., the House of Lords], It 
Is bindin^r upon, & will bo onfor« ed by, the Ct. of Criminal 
Appeal apfalnst any person or ficrsons oflendin? tn like 
manner (Lonii IIkwart, C.J.) (1028), 20 O. App. Rep., 
at pp. ISn & 180). Be!d. Auto*Mart (London) v. Chilton 
(1027). 43 T. L, U. 403. 

10,506a. .] — Applts.were convicted of threat- 

ening to accuse of a crime within Larceny Act, 
1916 (c. 50), s. 29 (2) (6), with intent to extort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves &> then threatened to accuse him of 


“improper conduct’*: — Held: the mere 
fact of the words being capable of being 
understood to mean some offence not within 
the sect, was no defence, as it was a question 
for the jury what was the effect on the mind 
of the man on whom they were intended to 
operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed. — B. v. Stuart, B. v. Lbokard, 
B. V. Maples, B. v. Tannen, B. v. Taylor 
(1927), 43 T. L. B. 716 ; 20 Or. App. Bep. 74, 
0. 0. A. 

10,603. Add. AnnotcUion : — Refd. Towle v. Im- 
proved Industrial Dwellings Co., [1931] 1 
B. B. 203. 

10,725a. Finding must be by night.] — B. v. 

Harris, No. 5478a, ante. 

10,731a. ^ Possession must be by night.] — 

B. V. Harris, No. 5478a, ante. 

10,752. Add. Citation 68 Sol. Jo. 254. 

10,754a. .] — B. v. Hyman (1926), 19 Cr. 

App. Bep. 126, C, 0. A. 

10,754b. Or obtained — Meaning.] — “Ob- 

tained “ in Larceny Act, 1916 (c. 50), s. 33, 
means obtained physically. — B. v. Missell, 
B. tj. Binqle, R. V. Errington (1926), 19 
Or. App. Bep. 109, 0.«C. A. 

10,762a. Necessity for.] — On a cliarge of 

knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen. — R. v. Evens 
(1930), 22 Cr. App. Bep. 16, 0. C. A. 

10,779. Add. Annotation : — Refd. Conn v. Turn- 
bull (1926), 89 J. P. Jo. 300. 

10,779a. .] — (1) To sustain an indictment for 

knowingly receiving stolen property some 
possession or control must be proved. 


which he made, udopUMl & relied upon 
reporta made by tno mine manager, 
wiilch ho believed to be aoourato & 
tine : — Held : his statements did not 
go beyond the meaning to be attributed 
to the mine managers reports of the 
result of the work upon the ground : Sc 
it ooiild not Ihoitiforo bo said that 
oeouHod published statements which 
were false to his knowledge in any 
material particular, within sect. 414 
of the Crlmiual t^do. — 11, v. Hak* 
coiniT, 111)301 1 D. L. R. 730 ; 52 
CJou. O. O. 342 ; 64 O. L. R. 66(i,— CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 2. 

10,459 i. I^cUer addreaacd to mm- 

erisUivt nwson.)— Deft, was convicted 
of tkmdfng a threatening letter ad- 
drcPKod to ** Sir James W. Molr at 
40, Duke St.. Halifax. There was no 
such person ns “ Sir James VV. Molr,” 
but 40 Duke St, was the busluoss 
addrcKH of James W. Moir, by whom 
the letter was rooeivod : — Held : deft.’s 
app^ from the oonviotion failed. — R. 
V. Wrbbpv (1022), 67 N. S. R. 415.— 
CAN. 

PART'XXXIV. sect. 8. SUB-SECT. 8. 

— B. 

10,466 a. .1— Where a 

person is indicted on a charge under 
Crimes Act, 1900, a. 99. of having by 
menaces demanded prepay with hitent 
to steal the same. & wmere the threats 
or menaces used for the purpose of 
obtaining the property are manifestly 
of such a character that there can be 
no doubt that they would operate on 
the mind, not only of the viotlm. but 
of any reasonable person, a judge may 


in bis summing up direct the jury as 
a matter of law, that If they beUevo 
the evidence for the drown, the tl^ats 
or menaces "'used would constitute a 
menace within the meaning of the 
sect. — R. V. Rabmussen & Spibori.- 
Gi:.A8S (1928), 28 S. R. N. S. W. 349 ; 
45 N. S. W. W. N. 87.— AUS. 

p i. Extortion by constable.} 

—K. V. Lapham (1913), 24 O. W. R, 
111 ; 4 O. W. N. 838 : 21 Can. Olui. 
Cas. 79 ; 10 D. L. R. 315.— CAN. 

PART XXXIV. SECT. 9, SUB-SECT. 1. 
— D. 

y. -J — Bakeh V, It, 

(1930), 54 Can. C. C. 353 ; 49 Que. 
k. B. 193.— CAN. 

PART XXXIV. SECT. 9, SUB-SECT. 3. 

10.679 i. Intent must ht aXUoed .] — 
R. tJ. ^88, 119271 1 D. L. R. 911 ; 47 
Con. Crim. Gas. 71 ; 59 N. 8. R. 55.— 
CAN. 

PART XXXIV. SECT. 10, SUB-SECT. 3. 

n i. Form of indictment.]— 

MoNeil V. R., [1931] S. C. R. 505 ; 3 
D. L. R. 762,-^AN. 

PART XXXIV. SECT. 18. 

am. Found dismtised — No intention 
to commit indictable offence — Intent to 
vUerfere with private riahis.] — R. v. 
Phuxtps, [1931] 2 D. L. R. 461.— 
CAN. 

PART xxxrv. SECT. 14, SUB-SECT. 1 . 
el. ----^JHstinoi/rimreceMnaoo^ 
stofea.] — ^R. t?. Ybamae, 
»9*41 2 D. L. R. 1116; 8 W. W, R. 

42 Can. Crlm. CJas. 78; 33 

B. O. R. 390.— GAN. 

Aft 


sp, Recciviny or retaining — Criminal 
Cotie. a. 399 — Two arparate offences. ] — 
R. V. SEARJyE, 110291 1 W. \\\ R. 491 ; 
51 On. Crim. (Jas. 128 ; 24 Alta. L. R. 
37.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

— ^A. 

10,773 iv. Proof of suspicion 

that goods stolen. ] — Where, on a cham 
of unlawful possession, neither of the 
arresting police constables swore that 
he actually entertained a susplcioa 
that the article had been stolon or 
tmlawfullv obtained, St the evidence 
only rendered it probable that such 
suspicion existed : — Held deft, could 
not be convicted, — C orsten «. Noblkt, 
[19271 S. A. S. R. 421.— AUS. 

10,773 v. What evidence 

necessary.] — A person cannot be called 
on to account for bis possession of 
property under Police Act, XIII of 
1856. s. 35 (1), unless there is ovidenoe 
whioii satioUes, not the police officer, 
but the ct., after judicial consideration, 
that such property ^ may bo reason- 
ably suspected of being stolon or 
fraudulently obtained.” — R. v. Dhanji* 
BHAi Bditui (1895), 1. L. R. 20 Bom. 
348.— IND. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

— B. 

10,789'iii. .) — The mere finding 

of stolon property in tbo house whore 
accused lived is not oJ( itself sufficient 
to prove possession by him, where there 
are other inmates of the house. Thei« 
must bo control, exclusive or joint, as 
well. KspeoiaUy is this tbo case where 
aocused was omy a oasual inmate of 
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(2) Evidence of intention to commit a 
crime is not sufficient for a conviction of that 
crime.— B. v. Freedman (1930), 22 Or. App. 
Kep. 133, 0. 0. A, 

10,815 a. Under Frauds by Workmen Act, 

1777 (c. 66), 8. 10— << Dwelllnsr-house 
Includes warehouse not attached to dwelling- 
house.] — B. 0 . Edmundson (1869), 2 E. & E. 
77 ; 28 L. J. M. 0. 213 ; 33 L. T. O. S. 237 ; 
23 J*. P. 710 ; 6 Jur. N. S. 1361 ; 7 W. B. 
666 ; 8 Cox, 0. 0. 212 ; 121 B. B. 30. 

10,878a. .] — R. v. Dawson (1920), 19 

Or, App. Rep. 128, 0. 0. A. 

10,878b. .] — The proper direction on a 

charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation Is consistent with his Innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by .a 
witness for the defence. — R. v. Kettbrino- 
HAM (1920), 19 Or. App. Rep. 159. 0. 0. A. 

10,898. Add. Annotation : — Hefd. Eadie v. I. R. 
Oomrs., [1924] 2 K. B. 198. 

10,005a. .] — R. V, Bbynolds (1027), 20 

Or. App. Bep. 125, 0. O. A. 

10,906a. .] — On the trial of an indictment for 

receiving will guilty knowledge, the jury 
must be clearly warned that the contents of 


a statemont made by the thief before the 
trial are not evidence against deft., & if the 
former is called at the trial before he is 
sentenced, there must bo a careful direction 
on his testimony. — R. v. BAaODEY (1926), 19 
Or. App. Bep. 54, 0. 0. A. 

10,927a. Several accused charged with receiving — 
Direction as to possession.] — B. v. Peckhah 
(The Younger), No. 3165c, ante. 

10,040. Add. Annotation : — Refd. B. v. Berg, Britt, 
Oarr^ ^ Dummies (1927), 20 Or. App. Rep. 38. 

10,054. Add. Annotation: — As to (2) Apld. R. v. 
Woods (1030), 143 L. T. 311. 

10,997. Add. Annotation Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 

11,032. Add. Annotation : — FoUd. R. v. Smith 
(1931), 22 Or. App. Rep. 180. 

11,038a. .] — False pretences are not proved, 

unless the falsity of the words used is 
unequivocal & intentional. — R. v. Seely 
(1028), 21 Or. App. Rep. 18. 0. 0. A. 

11,120. Add. Annotation : — Refd. R. if. Punch 
(1927), 20 Or. App. Rep. 18. 

11,346. Add. Annotations : — Refd. R. v. Punch 
(1027), 20 Or. App. Hep. 18; R. v. Woods 
(1930), M3 L. T. 311. 

11,375. Add. Citations •—[19241 I Iv. B. 311 ; 93 


the house & where the place where the 
property was found hidden was 
aocossibie, not only to the other In- 
mates of the house, but to outsiders as 
well. — R. t». Pawlictt, f 19231 1 

W. W. R. 1453 ; 40 Can. Grim. Cas. 
312 ; 33 Man. L. R. 103.— CAN, 


h i. .] — Appit. was charged on 

complaint with havlnv In his possession 
on premises of which he was the re- 
puted tenant or occupier, gold reason- 
ably suspected of being stolen or un- 
lawfully obtained. Ho was present 
when police officers discovered In 
an old underground working on a 
mining lease of which he was the 
holder a lighted furnace, which was 
well hidden. & a considerable quantity 
of gold-bearing ore in a crucible in the 
furnace. Appit. stated he had aban- 
doned the lease, denied all knowledge 
of the existence of the fumaco. ex* 

S reused bis opinion that the gold hod 
een stolen, & blamed some Indian 
miners who were in the vicinity ; — 
Held: (1) appit. was the tenant of 
premises upon which gold reasonably 
suspected of being stolen or unlawfully 
obtained was found, Sc that by Police 
Act Amendment Act, 1902, s. 3, tbo 
onus of proving he was not in possession 
of such gold lay on appit. ; (2) appit. 
had failed to prove that he was not in 

B ossession of such gold. — Hoepner v. 

lANNINO, 119201 W. A. L. R. 42.— 
AUS. 


PART XXXIV. SECT. 14, SUB-SECT. 4. 
— A. 

10,828 I. Onus of proof. — R. v. 
Bbrelovittb (N. S.) (1926), 46 Can. 
Grim. Cas. 148.— CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 6. 

t i. .) — WhOe It is true that the 

recent possession of stolen property 
raises a presumption of fact that, if 
not reasonably explained, the possessor 
is the thief, yet for the raising of sticb 
a pr^umptioD the exoluSlvoness of the 
possession or access is material. — R. v. 
Pawuot, [19231 1 W. W. R. 1453 ; 40 
Gan. Grim. Gas. 312 ; 33 Hon. L. R. 
103.— CAN. 

10,851 1. What U recenl^Jlfdtenaliiy 
of nature of toriide.] — R. e. Joker 
(Sai.), [192613 W.W.R. 318; [1921] 3 
D.L.R.679: 47 Con. Crlm. Gas. 380.— 

CAN. 


10,862 Iv. .1— R. V. An- 

drews (N.B.) (1925), 44 Can. Crlm. 
Oas. 201.— CAN. 

10,852 V. .] — R. if. Jones 

(Saak.), 119261 3 W. W. R. 313; [1927J 
3 D. L. R. 679;. 47 Can. Crlm. Cos. 
380.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 8. 

10. 5*01 i. Recent posseasitm of stolen 
proiictiy- evidence of receivina .] — 
R. V. .Tot%> (Saisk.). [I02G] 3 W. \V. R. 
313: 119271 I>. L, R. 679; 47 Can. 

Grim. Cas, 380.- CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 9. 

f n . Several art iclcs received hy different 
perstms — Receivers triable Jointly .] — • 
Musbammat GrU.JANIA V. 11. (1027), 
1. L. II. 6 Pat 683. — IND. 


PART XXXIV. SECT. 16. SUB-SECT. 1. 

10,976 il. .1 — In order to con- 
stitute the oUence of obtaining money 
by false proteuees. It Is not necessary 
tliat the fraud should operoto in 
pi-eclsely the way intended or expeoU)d 
by prisoner. If In fact the fraud 
operated os a direct cause of the pay- 
ment of money, it Is Immaterial that 
the chain of causation was different 
from that which prisoner intended or 
expected, — R. v. Lambassi, [1927] 
V. L. R. 349 : 49 A. L. T. 23 ; [19271 
Argus L. R. 597.— AUS. 

so. lAalrilUy although facts anumiil to 
larceny.] — II. v. Cramoly (1931), 3 
D. L. R. 640.— CAN. 

PART XXXIV. SECT. 16. SUB-SECT. 2. 

— B, 

11,001 il. .)— Where ac^ 

ensed was fouhd guilty of an offence 
imder Crimes Act, 1916, «. 181 (a), for 
obtaining goods by false pretences ! — 
Held : under tbo above sect, it was 
not necessary that the property in the 
goods obtained should pass to accused, 
tbo passing of the property from the 
person dofraudod being sxifficiout. — 
& V. O'Slllivan. [192.61 V. I.. R. 614 ; 
647 A. L. 3 ; 31 Argus L. R. 263.— 
AUS. 


PART XXXIV. SECT. 16. SUB-SECT. 2. 
— D. 


m I. .1— Where a party is 

Induced by false representation to 
imrt with possession of gof»ds, but docs 
not part with the right of property 
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therein, there can bo no conviction 
for obtaining goods umlor falHo pre- 
tences.- -R. t). McIManub, (1924 j 3 
D. L. R. 297 : 42 Can. Crlm. Cas. 24 8 ; 
61 N. B. U. CAN. 

PART XXXIV. SECT. 16, SUB-SECT. 8. 

-fi. 

11.1141. liy advertisement,] — Advor- 
tisements published in newspapers Sc 
followed by clroular letters adjii'osstxl 
to persons who ausweml tho advcTtiso- 
ments, rolal-ed to an alleged pus/Je for 
tho ooweet solution of which i>rl/.efl 
wore offered, but it was in facjfc no 
puxzlo & tho advortlsernentH & letKiPs 
contained inlsropresontatlouH whic^h 
dolndod those who sup posed thcMU- 
solvos to bo competing for nrizes Into 
Bondhig money to deft . ; — Held : floft. 
was guilty of obtalnlttg by false pre- 
tonoes with Intent to defiuiul. 11 is 
not nocoHsary that tho false protonco 
should ho made in express words, if tho 
idea Is cnnvc»y<}d. — R. v. Maiihuall, 
(19301 2 D. L. R. 865 ; .63 Can. C. C. 
118 ; 05 O. L. U. 279.— CAN. 

PART XXXIV. SECT. 16. SUB-SECT. 3. 

— D. (a). 

■a. Properly represented as adcaitafe 
security .] — R. v. Hamilton, [1931] 3 
D. L. IL 121.— CAN. 


PART XXXIV. SECT, 16. SUB-SECT. 8. 
— D. (d). 

11,191 I. Value or extent of business.] 
— R. V. Penny (1925), 36 B. C. Jl. 

414.— CAN. 

11,191 II. .J- R.v. Boyd, (19311 

1 W. W. It. 332.- -CAN. 


PART XXXIV. SECT. 16. SUB-SECT. 4. 

11,2661. Reasonable belief 

in atfility to pay .] — H, v. Reynolds, 
[19271 S. A. a K. 228.— AUS. 


PART XXXIV. SECT. 16. SUB-SECT. 7. 

n i. Alleged false representation 

of market value of bonds — No averment 
that mark ft value not as represented .] — 
R. V. Robertson (N. &.). (19281 4 
D. L. R. 778 ; 60 Can. OHm. Cos. 179. 
—CAN. 

del to 
t. 405, 
Hau^ 


•b« Obtaining contract with h* 
supply banqud — Criminal (JodCt i 
is appropriate section .] — R. e. 
(1930). 53 Can. C. O. 312.— CAN. 






Zi. 7. E, B. 144 1 ISO Xi, 7. dl8 i 2T Oa^ 
0. 0. 674 I [1»243 % *0. B. 78. 

11, 467* Add» Annotalidn Shapifo «« La 

Morta (1923), 180 L< T. 622. 

11,642a. Obarge iindar Mal^poUtaii Pollee Courts 
Act, 1889 (o. 71), s* 88>-Time for bHnging — 
Existing tonandp,] — Where a landlord, aanng 
the existence of a tenancy, chared his tenaui 
under the above sect, with having three 
months before wilfully damaged his j^zemiaes : 


: the chasge shoiild have bOen made 
within one monSi.— D owib&l v . BaKXKO- 
Fmu> (1841), Oar. dp M> % 

11,989. Add. Annotation Bridah Broad^ 

casting Go. v. Wireless League Gazette Pub* 
lishing Co. (1926), 95 L. J. Oh. 2T2. 

11 , 706 . Add. Annotoiton ; — ^ ttefd. Barnard v. 

Evans, [1826] 2 E. B. 794. 

11,788. Add. AnnoUtUon: — Bel<L Conn e. Tom- 
bull (1926), 89 J. P. Jo. 300. 


Part XXXV.—Forgery. 


11,797. Add. Annotation McDonald v. 

Nash, [1024] A, 0.626. 

11,884. Add. Annotaiiona : — Consd. Reokitt v, 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Itefd. Goldman v. Oox (1924), 40 
T. L. R. 428 ; Underwood v. Bank of Liver- 
pool, Underwood c. Barclays Bank, [1924] 
1 K. B. 776 ; Fenton Textile Ask>cn. v. 
Thomas (1920), 46 T. L. R. 264 ; Uoyds Bank^ 
V. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. ^ 


11,887. Add. AnnoMUm: — ^Refd. Idason v. Lack 
(1029), 140 L. T. 696. 

11,962. Add. Annotation .-—Refd. R. v. FBsausoN 
(1846), 6 L T. O. S. 468. 

12,061s. Certificates procuring admission to Inn of 
Court.] — R. V. Basset, No. 8d2a, ante. 

12,123a. Forged oerUfioates — Obtaining admission 
to Inn of Court.] — R. v. Basset, No. 862a, 
ante. 


Part XXXVI. — Deceit by Fortune Telling, Witchcraft, 
Sleight of Hand, etc. 


12,169a« .] — The offence under 

Vagrancy Act, 1824 (o. 88), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft, did not believe 
in the posse^on of the powers claimed 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft. — Stone- 
house V. Masson, [1921] 2 K. B. 818 ; 91 
L. J. K. B. 98 ; 126 L. T, 463 ; 86 J. P, 167 ; 


87 T. L. R. 621 ; 19 L. G. R. 477 j 27 Oox, 
0, 0. 23, D. 0. 

Annotation : — FoUd. Irwin v. Barker (1926), 69 Sol. Jo. 589. 

12,169b. .] — It is not necessary to 

prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 
professing to tell fortunes. — Ibwin v. Babker 
(1926), 69 Sol. Jo. 589, D. 0. 


PART XXXIV. SECT. 81, SUB-SECT. 8, 

n,883l. Who ia a •vcredOor,**]— A 
poraon who sells goods, other than 
neoossaries, to an infant, & who has 
no enforceable olaiin for tho prioe, is 
not a creditor *’ within Orlininal 
Code. B. 417.-~R. r. Rash (1993), 41 
Can. Crhn. Cas. 216 : 63 O. L. H. 246. 
-*CAN. 

PART XXXIV. SECT. 26. SUB-SECT. 1. 

sc. Bole of }anA .\ — ^An appeal from a 
oonyiotlon on a charge of oonspliins to 
defraud afhrmod. Tho accused in- 
duced one B. to agree to buy for 
$21,000 certain land, worth not more 
than $8,800, by representing to B. 
that another man had already talcen an 
option to buy the land for $31,000. 
B. had never seen the land knew 
nothing of Its value. In puisnanoe of 
the sohemo, the aoonsed had given an 
option to one W. & introdnoed him to 
B. aa a bond fide purchaser at the 
advanced pHoo, when in fact he was 
but a dummy with whom it had been 
arrangbd that he should make a sub* 
stantial payment on the purohaao 
from B. practically out of B. s own 
money. Sc then defaulton the oontiaot. 
Appeal diamlas^.'-^R. v. Btaom, 

tm^8 wTwrSTde ; i d. l. r. 914. 

PART XXXIV. SECT. 8«, SUB-SECT. 1. 

•*-*B» 

sd. Intentimat wronttfitl 


To ooBstitute the crime of maUdous 
injury to property, all that is necessary 
is an intentional wrongful Injury to 
another's property. Upon proM of 
the wrongfm intention the ot. will pre- 
sume maUoo, though that presumption 
may he rebutted. — R. e. Mashariok. 
[1924] App. D. 11.--S.AF. 

PART XXXIV. SECT. 86, SUB-SECT. 6. 

se. Poaaeasion ofexpioaive ttubatanee — 
Erploaive 8vh$ta»oeB Jet, s. 4 — Meaning 
of ^ unUxwfuUv ** A ** mcdiciouAv ,**] — 
Held : the word ** unlawfully " In 
Explosive Substanoee Act. s. 4, sognifles 
** not for a lawful objeot,*' Sc me word 

malioiou<dy ** means Sc implies an 
intention to do on act wlUoh is wrongful, 
to the detriment of another person. — 
DtTLA SINOH V. R.<1928), I. 9 Lah. 
631.— WO. 

PART XXXIV. SECT. 86, SUB-SECT. 

n. 

ttjm U. -.1— The fact that a 

stray hull is castnged, in accordance 
with a local custom among stock 
breedeis to protadt puze-brsd stock, 
(s not a defence to a proseeififfm under 
Orimtual Code. s. 610 (B) (b). for 
maiming or wounding the stiay tmU.— * 
R. «. ^cuuLKD (1986). 48 Can. Orim. 
Oas. 11*. 19 Btak. L. R. 165; [18851 
1 W. W. Rj. 887.-MJAII, 

tt. WM ie S!mns.h- 


so 


A charge laid under Criminal Code, 
B. 637. of wilfully kllliiw a silver black 
fox which had escaped from Its cage 
was dlsmimed on the grotmil that the 
accused's shooting of the fox wa« not 
done '* wilfuJlv." within the meaning 
of that term in said seotion, but was 
justified to protect his property. — R. 

V, Peterson (Saak.), (1928 i 3 W. W. R. 
616.— CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 
20. 

II. .j — ^The form of conviction 

should state the amount of injury done, 
although it should adjudge the whole 
penalty, inoluding the amount to he 
applied aooording to law. — R. v, 
&RUTZRL. (1924 jl D. h, R. 681 : 1 

W. W. R 342 ; 41 Can. Crim. 6as. 
279; 20 Alta. U. R. ]9.-^OAN. 

PART XXXV. 8BCT.«8, SUB-SECT. 2. 

11.762 1. Anfe-duiina.)— The anto- 
dating of a document is not a forgery, 
unless it has or could have operate 
to the prejudice of aiiy one . — 'Su >• 
Qobinu Binoh (1886). 1. L. B. 6 Pat. 
573.— WB. 

PART XXXV. SECT. 8, SUB-SECT. U 

sa. UtUrer need not be ootoof /argsr.] 
— Bum 9. UM^Satvoesra, tiwl 
s. c. <J.) 5iw-^Kxrr. 




VU/ ZVt. Oma 1-1^^ 

CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 


Part I. — Contempt of Court Generally. 


U Add* AnnotaHon to (2) & (3) Apld. Me 
William Thomas Shipping Co., Dillon (H. W.) 
& Sons, Ltd. V, The Co., iSe Thomas (Sir 


Bobert), [1030] 2 Oh. 368. 

3, Add* Annotation : — Reid. Apted 
Bliss, [1930] P, 246, 


V. Apted dc 


Part III.— -Jurisdiction to Commit or Fine for Contempt. 


28. Add* Annotation : — Consd. R. v. Judge, Ex p. 

Isle of Ely Justices (1931 ), 100 L. J. K. B. 350. 
48. Add. Annotation : — Consd. B. v. Judge, Ex p. 

Isle of Ely Justices (1931), 100 L. J. K. B. 350. 
48, Add, Citationa : — anb nom, R. v. Brownell, 
1 Ad. & El. 698 ; 3 L. J. M. C. 118 ; 110 E R. 
1386. 

Add. Annotation : — Folld. R, v. Judge, Ex p. 
Isle of Ely Jnstices (1931), 100 L. J. K. B. 350. 

46a. .] — The King’s Bench 

Div. has no power to attach for contempt a 
witness who has disobeyed a auhposna from 


quarter sessions. A clear distinction still exists 
between contempt which consists in interfering 
with the adminintration of justice by acts 
done or writings published, & contempt 
which consists in interfering witJi an order 
or other process of the inferior cts. — R. v. 
Judge, Ex v* Isle op Ely Justices, [1931] 
2K.B. 442; 100 L. J. K. B. 860 ; 144 L. T. 
647 ; 95 J. P. 97 ; 47 T. L. B. 263 ; 75 Sol. 
Jo. 120 ; 29 L. G. R. 418, D. 0. 

49. Add. Annotation : — Consd. R. v. Judge, Ex p. 
Isle of Ely Justices (1931), 100 L. J. K. B. 360. 


Part IV. — Criminal Contempt. 


98 . Add. Citation : — auh nom. Be Dayies, Butson 
V. Davies, 4 T. L. R. 680. 

164a. .] — Observations on the distinction 

between legitimate criticism of a i>dge A; 
such an imputation of unfairness A; l&Ai of 
impartiality as constitutes contempt of ct.--* 
B. V. New Statesman (Editor), Ex p. 
Public Prosecutions Director (1928), 44 
T. L. R. 301, D. 0, 

165a. Statesman (Editor), 

Ex p. Public Prosecutions Director, No. 
164a, ante. 


166. Add. Annotations : — As to (1) Apld. R. v. 
New Statesman, Ex p. Public Prosecutions 
Director (1928), 44 T. L. B. 301. As to 
(2) Apld. 11. V. New Statesman, Ex p. Public 
Prosecutions Director (1928), 44 T. L. R. 301. 

167. Add. Annotation : — Reid. R. v. People, Ex p. 
Hobbs (1925), 00 Sol. Jo. 494. 

177s. - Poster implying that charge 

amounts to murder.]- 11. v. Daily Herald 
(Editor, Printerh A PuBUSHEitw), Ex p. 
Rouse (1931), 75 Sol. Jo. 119. 


PART III. SECT. 2. 

b i. .h-Undor Letters Patent of 

the Patna Hiffh Ct., danse 28, a Dir. 
Bench has power to Issne a rule to 
show cause against oommittal for 
contempt. — Re Mcjrli Manorar 
Prasad (1028), I. L. K. 8 Pat. 323.— 
INO. 

k I. JrUh Free Ntole.]— The 

Ot. of Jnsiloe of the Irish Free State 
has jurisdiction to commit for oon* 
tempt of ot. — A.-G. v, O'Kxlly, [1928] 
I. K.308.— IR. 

lb. Contempt of inferior courts .] — 
Ko power to punish for contempt of 
an mfeiior ct. now exists ind6i>endently 
of the Indian Penal Code 8c the Con- 
tempt of Courts Ajct.— M ahant Shan- 
TAKAND Gm V. KABANT BABUDR- 
▼ANAND Oir (1930), I. L. K. 52 AIL 
619.— IND. 

PART IV. SECT. 1. 

»7iv. ^.1 — The phrase 

** Contempt of ot.** does not In the 
least describe the true nature of the 
dMs of olEenoe committed, vis., inter- 
feiiag Rdth the administration of the 
iaw^n impeding &: preTenting the 
oouBie of fustioe. Imprisonment lor 
hrnaob of Interdict being in yindlcatlon 
of public law, it must not beassumed 
that an cider for release ^ fonnw 
utMm an apology ft promise of obedlegnon 
to the oiaecs of the ot., eren tbout^ 


such apology is aooompanJod by a 
statement on behalf of oomplaiuor that 
ho no longer requires the protection 
which the orlglnol interdict gave him. — 
Johnson v. Grant, [1923] S. C, 789. — 
SCOT. 

PART IV. SECT. 8, SUB-SECT. 1. 

sp. Sending letter to judge contain- 
ing offensive references to iudammt .] — 
Re Miller (19^), 54 N. S. R. 629.^ 


PART IV. SECT. 3, SUB-SECT. 2. 

166 ii. A newspaper in the 

course of an article called a judge 
** gycophantio,*' ft aoonsod him of 
having decided a cose not according 
to the dictates of justice but in order 
to please others ; (1) the 

pnhlJcation of an article referring to a 
ease which bad been decided might 
amount to contempt ; (2) an artlolo 
scandalising a ct. or judge was a 
contempt of ct, — R. r. Sayyad Habib 
(1925). I. h. H. e Lah. 629.— IND. 


PART IV. SECT. 8, SUB-SECT. 3.— 
A. (a). 

r I. .>— i2e 8Mrnc*S Nbwb- 

PAmm, liTDi, Fx p. Hioos (1927), 28 
a R. 1^. a W. B 6 .—AUS. 

170 i. — JVo proceedings pending.] 
— ^Applt. was fined for oonunnpt in 

1 


roBpeci of matter published by him ; — 
Held : (1 ) there being no attack on any 
ct. or its members, there ootild bo no 
contempt of ct. in respect of anything 
tending to obstruct the oourse of 
iuBtlce in the absence of any pending 
proceedings to which the publJahed 
matter could apply ; (2) tLoro was 
nothing in the pnolished matter which 
was calculated to prejudice the oourse 
of justice; (3) the order must be set 
aside. — Portbir v, R., Rx p. CJhin 
Man Ykk (1920). 37 C. L. It. 433.— 
AUS. 

178 I. Prisoner commuted for trial — 
Antecedent c/iaractcr of ‘prisoner .] — 
Appet. was charged with breaking ft 
entering with Intent, & on the morolng 
of the bearing of tho proceedings In tho 
police ct. & the subsequent morning 
an account of the alleged crime ft other 
offences apparently oonneoted there- 
with was published in a newspaper. 
Appot. was oommitted for trial at the 
onmlnal sessions. The articles con- 
tained statements that the aoonsed 
was concerned In the oommisslon of 
crimes other than that with which he 
was charged, ft that the arrest of the 
accused, with another man, waa a 
** clean-up ** of many recent burglaries : 
— Held ; these statements might nreju^ 
dice the fair trial of the accused, ft con- 
stituted a oontempt of ot.-— He Thomas 
(1928), 8. A. 8. R. 210.— AUS. 
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179. Add. Annotalwna : — Reid. B. v. Eveidng 
Standard, Ex p. Public Prosecutions Director. 
K. r. Manchester Guardian, Ex p* Same, R. v. 
Daily Express, Ex p* Same (1024), 40 T. L. R. 
83B; R. V, Daily Mirror, Ex p. Smith, [1927] 
1 R. R. 845. 

179a. .] — R. V, “ Surrey Comet ** 

(Editor, Printer & Publisher), Ex p. 
Baldwin (1931), 76 Sol. Jo. 311. 

179b. Results of Investigations of private 

detectives.] — When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation. — R. y. Kventno Standard, 
Ex p. Public Proskcuttons Director, 
R. V. Mancufster riUAiiDiAN, Ex p. Same, 
R. y. Daily Express, Ex p. Same (1924), 40 
T. 1.. R. 833, D. 0. 

1 80a. Charge to grand Jury.] — A charge to the grand 
jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have p. 
right to publish a fair &, accurate report. 

Ckinsideration of the question whether or 
not a report published in a newspaper of a 
charge by the .Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged. — R. v. 
Evening News, Exp, Iobbs, [1925] 2 K. B. 
1.58 ; 94 L. J. K. B. 511 ; 132 L. T. 707 ; 41 
T. L. R. 291 ; 27 Cox. C. C. 704, D. 0. 

182a. Publication of statement that money paid 
Into court — Libel action against newspaper — 
Libel Act, 1845 (c. 75), s. 2.}— (1) The 
amount of a payment intx) ct. by deft, under 
Libel Act, 184,5 (c. 76), s. 2, amending Libel 
Act, 1843 (c. 90), 8. 2, is not to be com- 
municated to the jury, where money has 
been^ so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to 
pitf.’s solr., inasmuch as the publication of 
Slid I a statement is calculated to prejudice 
the fair trial of tlie action. 

(2) In such a case the proper procedure 
to be adopted by deft., who. alleges that 
pending th(? trial of the action pltf. has been 
guilty of contempt of court, is not to apply 
for a rule nt>i foj* attachment, but to proceed 
by notice of motion in the action. — R, v. 
Wealdstone News A Harrow News 
(Editor, Printer A Publisher), Harijey v. 
SiioLL (102.5), 41 T. L. R. 508 ; 09 Sol. Jo. 
042, 1>. 0. 

190. Add, Amtotafions : — A.s to (1) Apld. R. v. 
Wealdstone News & Harrow News, Harley 
r. Sholl (192.5), 41 T. L. R. 608. Ab to (1) 
Consd. lie William Thomas Shipping Co., 
Dillon (II. W.) & Sons, I.td. v. The Co„ Re 
Thomas (Sir Robert), [1930] 2 Ch. 308 ; R. 
V. DaUy Herald, Ex p. Rouse (1931), 76 Sol. 
Jo. 119. Retd. R.. V, Evening Standard, 
Ex p. Public Prosecutions Director, R. v, 
Manchester Guardian, Ex p. Same, R. v. 
Daily Expi'ess, Ex p. Same (1924), 40 


T. L. R. 833 ; R. v. People, Ex p, Hobbs 
(1926), 69 Sol, Jo. 494 ; R. v. Daily Mirror, 
Ex p. Smith, [1927] 1 K. B. 846 ; R. v. 
Daily Mail, Ex p. Factor (1928), 44 T. L. R. 
303. y As to (2) Consd. William Thomas 
Shipping Co., Dillon (H. W.) A; Sons, Ltd. v. 
The Co., Re Thomas [1930] 2 Ch. 368. 

192a. .] — ^A publication made with the 

clear intention of prejudicii^ the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., & will be punished as such. 
But where the ct. is satisfied that there was 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless {inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 

S rosecuted to effect its avowed purpose. — 
V. Daily Mail (Editor), Ex p, Facjtor 
(1928), 44 T. L. R. 303, D. C. 

200. Add, Annotations : — Refd. R. v. Daily Mail, 
Ex p. Factor (1928). 44 T. L. R. 303; 
Re William Thomas Shipping Co., DiUon 
(H. W.) & Sons, Ltd. v. The Co., Re Thomas 
(Sir Robert), [1930] 2 Ch. 368. 

218. Add, Annotation : — Consd. Re William 
Thomas Shipping Co., Dillon (H. W.) & 
Sons, Ltd. V. The Co., Re Thomas (Sir 
Robert), [1930] 2 Ch. 368. 

224a. Appointment oi receiver for 

debenture holders.] — Contenipt of ct. may 
include conduct which, while it cannot 
directly influence a judge’s mind, is calcu- 
lated to affect the conduct of parties to pro- 
ceedings, & the ct.’s jurisdiction to commit 
for contempt is not confined to cases in^^which 
its orders may directly be affected. 

On the application of pltfs. in a debenture 
holders* action, a receiver of the shipping co. 
was appointed on the ground of jeopardy. 
A director of a co. which managed the 
shipping co.*s business, who was also a 
guarantol^ of debentures issued by the 
shipping co., authorised newspapers to 
publish interviews in which he adversely 
criticized the conduct of pltfs. in having 
obtained the appointment of a receiver, & 
he further stated that by so doing they had 
“ smashed the goodwill & organisation of the 
business in a day ** & that “ no one in shipping 
circles can understand this line of conduct.” 
The interviews did not state that the appoint- 
ment was on the ground of jeopardy or that, 
as was the fact, the co. could not continue to 
carry on business unless money was im- 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor & the owners & publishers 
of the newspapers : — Held : the publication 
of injurious misi'epresentations concerning 
parties to proceedings in relation to those 
proceedings may amount to contempt of 
ct., because it may cause those parties to 
discontinue or to compromise, A: because it 
may deter persons with good causes of action 
from coming to the ct., A is thus likely to 



193 tii. .1 — MxiUDRN Bun - 

ANKiA Co., Ltd. «. Waltrrs, He Lewis 
(1016), 9 O. W. N. 87 ; 34 O, L. U. 
M8.~CAN. 

• 193 iv. .1 — ^Tbe publication of 

2 


comments on a oaso pending trial in 
a ot. amounts to contempt of ct., if 
the comments are snch as are likely 
to preludioo the administration of 
justfoe In the case. — R. tv Maung Tin 
Saw (1927), I. L. R. 0 Ran.39.— WD. 
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^ect the coxirse of justice.— iJe William 
J^OMA s Shipping Co., Ltd., Billon 
(H* W.) & Sons, Ltd, v. The Co., Rc 
Thomas (Sir Robert), 11030] 2 Ch. 368; 
99 L. J. Ch. 660 ; 144 L. T. 104. 

234. Add. Annotation :-~netd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

236. Add, Annotation Dbtd. R. v. Payne, [1896] 

1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too fai* 
(Lord Russell, C.J.). 

274. Add, Annotation ; — Refd. Re William Thomas 
Shipping Co., Dillon (11. W.) Sons. I.td. 
1^. The Co., Re Thomas (Sir Robert), [1930] 

2 Ch. 308. 


283a. Photograph of prisoner -Identity in Issue.] 

It is a contempt of ct. in a newspaper to 
publish the^ photograph of a pei*son charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, such publication is calculated to 
prejudice a fair trial. — R. v. Daily Miuiioii, 
Kx p. Smith, [1927] 1 Iv. B. 81.^> ; 8uh nom. 
R. V. “Daily Mirror” (Editor & Pro- 
prietors), R. V. “ Daily Mail ” (Editor & 
PROPRiETof.s), Ex 7>. Smith, 96 L. 3, K. B. 
352 ; 139 j .. T. 539 ; 43 T. I.. 11. 251 ; 28 
Cox, C. C. 321. 

298a. Advertisement misrepresenting result of 
proceedings.]- Gt LI, ETTE Safety Razor Co. 
V. Oa.macje (A. W.), Ltd. (1906), 24 

R. P. C. 1. 

Annotation .• — Refd. St. Muniro Manufm'itiU'Jng Ok r. ITtitcbi' 
Hoii Muiii 2,0 IX. P. O. 350. 

301. Add. Annotations: — Asia ( I ) Refd. Greenway 
v. A.-G. (1927), 44 T. L. R. 124. As to (2) 
Consd. He A. B.*8 Petn.(1027),97 L-L P. 104. 
^.9 to (6) Refd. Hearts of Oak Assu.’ance Co. 
V, A.-G. (1931), 47 T. L. R. 679. 

341. Add, Annotation : — ^N.F, R. v, Jones, £x v. 
McVittie, [1931] 1 K. B. 064. 

341a. .] — IMtf. obtained judgment in a 


county ct. against deft, for a sum of money 
& costs, & an appeal to the Div. Ot. by deft, 
was dismissed with costa. Pltf.’s solr. 
made various but futile efforts to obtain the 
fruits of the judgment. Deft, disobeyed a 
bkpcy. notice & an order for payment of the 
judgment debt & costs by instalments. 
Several judgment summonses were obtained 
against deft., but deft, evaded service of 
them. Eventually pltf.’s solr. served deft, 
with a judgment summons within tlie 
precincts of a ct. of justice where deft, was 
waiting for a case, in which he was pltf., to 
be called on. Deft, applied for a writ of 
attaciiinent against pltf.’s solr* for contempt 
of ct. in so doing : — Held : in the circum- 
stances, no contc'iiipt bad been committed 
& the rule must be discharged. 

The rule laid down in Cole v. HawJcinSf 
No. 341, that the serving of process upon 
a party atteudirig his cause in ct, was a con- 
tempt of ct. is now obsolete. — R. i*. Jones, 
EJx p, McViir'ik, [1931] 1 Iv. B. 664; 100 
L. J. K. B. 193 ; 144 L. T. 597. 

377. Add. A^inoiation ; Refd. Aptod v. Apted & 
Bliss, [1930] 1*. 216. 

378. Add. Annotation : Retd, Apted v. Ai)i<*d 
Bliss, [1930J P. 2 16. 

386. Add. Annotation :■ Refd. Apted r. Apted & 
Bliss, [1930] P. 216. 

389. Add. Annoialion: Refd. Apted v. AptcM & 
Bliss, [1930] l\ 216. 

393a. Exercise of discretion sought by petitioner 
in divorce — Effect of suppression of facts or 
false statement.) A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised. <Sr- who in d<nng so acts 
in such a manner as to obstruct or ill vert the. 
course of justice is guilty of a contempt of ct. 
A: liable to its consequences.- -A v, 
vVfted & Bliss, [J9:i0] l>. 240 ; 99 L. J. P. 
73; 143 J.. T. 363, 46 T. L. H. 4.66; 71 
Hoi. Jo. 338. 


Part V. — Contempt 

406a. .] — Owen v. Pritchard, [1876] W. N. i 

147 ; 3 Char. Pr. Cas. 307. I 

406b. — Ransom v. Boyd, [1877J VV. N. 2a0. | 

429a. Consent order — Breach of scheduled 

terms.] — There is a distinction between a case | 
where there is in the body of an order an I 
exprttss direction or undertaking, & a case | 


in Procedure. 

where the ot. is merely staying an action on 
terms which the parties have agreed, A only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must bo enforced by an action 


PART IV, SECT. 3, SUB-SECT. 8.— 1 
A. (d) iv. I 

sq. General rule .] — A newspaper may ' 
not, in the guieo of reporting public > 
Judicial procoecllugs, indicate the ' 
writer's own opluiou of the demeanour I 
of a w'itness A so comment on that 
demeanour. — ^A.*G. v. Davidson, [1925 ] ! 
N. Z. L. li, 849.— N.Z. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (e). 


e 1. LiahilUy of printer .] — A 

printer cannot escape liability, by 
alleging a contract with the owner of 
the press that he was not to be 
responsible for the contents of the 
pablioatlons. — R. v. Mauno 'Pin Saw 
( 1927), I. L. R. 8 Ran. 39.— IND. 


j 

i 


PART IV. SECT. 3, SUB-SECT. 4. 

sr. Neceusitu for interference with 
(julminislration, of jiudice.] — It is con- 
tempt of ct. to publish an article In a 
newspaper commenting on the pro- 
ceedings In a pending criminal prosecu- 
tion or civil action ; but tlic summary 
Jurisdiction poH8eHse<l by a High Ct., 
to punish for contempt, ought only to 
1)0 exercised when It is probable that 
the publication will Hubstantiully Inter- 
fere ^vith the duo admlnirttratJon of 
just icc.— 'J'liK Govbknmknt Advocate, 
nunMA r. Say A .Skin (1929). 1. L. Jt. 7 
Kan. Ji4 I.— IND. 

PART V. SECT. I, SUB-SECT. 1.— 
B. (a). 

st. Discretion of court to commit — 
I*arty unable to obey order ,] — Where a 

3 , 


party couJd neither bo HuJd to havt) 
l•o^use^J nor neglecUjd to comply witli 
an order of tlie et. : — Held : he was 
not guilty of contempt. — It. v. O'ITV, 
Kx p. Houkhth, It. v. Wnrric, Ex p. 
KoBEU'rs (1922), 50 N. H. K. 401, 411. 
—CAN. 


PART V. SECT. 2, SUB-SECT. 3.— K. 

sw. To hand over papers — Uy one 
sotif'Uor to anoUicr — Offer to comply 
suMect to condUiim .] — A soJr. wan 
ordered by tlie ct. to barni over papers 
to another solr. He failed to do so : — 
Held : guilty of contempt. 

An otter was made to band over 
subject to corbaiu specified conditions : 
— Held: a refusal of this oiler wa»» 
Justiflod. — He Bbyant, Ihabu 3c Co., 

20 * 
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for s^cific performance of the terms or for 
an injunction to restrain breach of the terms, 
followed by proceedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach. — D ashwood v. Dash- 
wood (1027), 71 1^1. Jo. Oil. 


482, Add the following paragraph : — 

The proper course was for an order to be 
made, under R. S. C., Ord. 37, r. 18, before 
the writ of attachment was issued. 

484* Add, Annotation: — Consd. Cotton v. Heyl, 
[1930] 1 Ch. 610. 


Part VI. — Attachment and Committal 


487, Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

536. Add, Annotation: — Asia {2) Gonsd. Burrowes 
V, Burrowes (1029), 141 L. T. 201. 

607. Add, Annotation: — Refd. Oapron v. Capron, 
[1927] P 243. 

698. Citations: — For “8 Bing. 223; 11 Moore, 
0. P. 66 i 4 L. J. O, S. 0. P. 67 ; 130 B. R. 
498 ** read “ 3 Bing. 223 ; 130 E. R. 408 ; 
sub nom. Thokpe v. OiSBOtiBNB, 11 Moore, 
C. P. 55 ; 4 L. J, O. S. 0. P. 67.*’ 

709. Add* Annotation : — FoUd. R. v, Wealdstone 
'News tfe Harrow News, Harley v. SboU (1926), 
41 T. L. R. 608. 

. 700a. .] — R. V, Wealdstone News & Harrow 

News (Editor, Printer & Publisher), 
Harley v, Siioll, No. 182a, ante. 

710. Add, Annotation: — to (1) Held. Shrager 
V, Dighlon, [1924] 1 K B, 274. 

776a. Substituted service — When ordered.] — Re A 
Solicitor, [1892] W. N. 22 ; 86 Sol, Jo. 271. 


781a. On former clerk — ^At place where solicitor’s 
name on door.] —He/d : the service was not 
sufficient. — Bragg v, Hatchabd (1858), 28 
L. J. Ex. 36 ; sab nom. Be Bragg A 
Hatchabd, 32 L. T. O. S. 132. 

894. Add. Annotation: — As to (1) Refd. R. v. 
Central Criminal Court JJ., Ex p. D. 0. C., 
[1926] 2 IC. B. 43. 

931a. Irregularity of attachment.] — Re 

Bevan a Girling (1863), 12 W. R. 196, L. JJ. 

1089a. .] — ^After an order for a 

writ of attachment had been made against 
a solr. in default further time was given by 
hia client, the creditor, on part pa^i^ent 
being made. On further default the writ was 
executed, & the solr. imprisoned : — Betd : 
the right to enforce the writ had not been 
waived. — Re A Solicitor (1896), 64 L. J. Ch. 
894. 

1071a. Deposit of permit or passport in court — 
Imprisonment for taking infant out of juris- 
diction.]— Ad ami V, Ad AMI (1029), 73 Sol. Jo. 
657. 


Exp. Lanolry, fl924] I 1). h. IL 40.— 


■X. To refrain from interference with 
l>?£irin<!«fl.h~CUMBKRI.AND lUlTWAT & 

Goal Co. v, McDougau. (N. S.) (1011), 
0 E. L. K. 280.— CAN. 

sy. To re-inrcM mm\cy — In purchase 
of house — Ucffistration in apeinficd 
names.] — An order made in a divorcMJ 
action commanded reap., in the event 
of LiIh Belling his roNlduc, to rolnvost 
tbe pnrohaHe-moneyB ** immediately " 
in the purchaHe of a new homo &, to 
retrister It in the joint uamea of the 
oilloial firnardian &. reap, in trunt for Uis 
ohlldren : — Held : the failure of reap, 
to comply with the terms of the order 
as to the registration of the new home 
in whioh he had invested the proceeds 
of the sale of tlie home referred to In 
the order constituted a oontompt of 
ot. whioh under its inherent powers 
tho ct. could punish by committal, 
although the order was made when the 
applicable Divorce rules did not- con- 
any provision similar to sect. 79 
or Beet. 97 of the present Divorce 


rules. — M idoley v. Midoley (B. C.), 
11929] 3 W. W. n. 121.— CAN, 

PART VI. SECT. 6, SUB-SECT. 3.— 
B. (a) li. 

674 1. General ruler-— N oiice s^ifflcicnt 
UfUhout sereice.] — If a porwon enjoinwl 
by a prohibitory iiij auction InjcomeB 
aware without peraonal service of the 
existence of tho order & uevorthedOHH 
commits u fault, he is just as liable to 
attachment as If ho had been i>ei-Honally 
nerved. — Eluott v, ArviMroN (1923), 
11) Taa. L. It. 20.— AUS. 

PART VI. SECT. 6, SUB-SECT. 4. 

Bz. Direction to issue UTit of 
aUacJirnent may be to clerk of Supreme 
Court — Writ to be entitled in Supreme 
Court.] — lie Drought Area Rklif.k 
Act, Snowden v. Barer. 11922 j 3 
W, W. R, 1002.— CAN. 

PART VI. SECT. 7, SUB-SECT. 3. 

974 i. Attachment— Whether sheriff 
can take bail — Before return of writ .] — 
Lank v. Kingsmiel (1850), 6 U. O. R. 
679.— CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— A. 

h i. Not breach of undertakiny 

by solicitor ,] — ife Kean Sc Bird, [1927] 
4 D. L. R. 561 ; [1927] 3 VV. W. R. 
369 ; 48 Can. Orlm. Cas. 3^3.— CAN. 

PART VI. SECT. 10, SUB-SECT. 6.— A. 

b i. .1 — Harris v. Myers (1864), 

1 Ch. Ch. 229.— CAN. 


PART VII. SECT I, SUB-SECT. 6. 

1144 ill. By fUiny objectUms to 

report of offidai referee .] — In a case 
where a deft., having been peremptorily 
ordered by the ct. to die her accounts 
before the otBclal referee, failed to do 
so, but subsequently wanted to file her 
! exceptions to the report of the referee : 
— Held : she could do bo even though 
Bho continued to bo in contempt, 
confining herself strictly to the defence 
of her rights.— O handr A Das v, 
Rasbswari Ohaudhurant (1928), 
1. L. R. 66 Calc. 1110.— IND. 
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COURTS. 


Part I. — What 

2. Add. Annotcdions : — Refd. Collins v. White- i 
way, [1927] 2 K. B. 378 ; Hearts of Oak I 
Assurance Co. v, A.-G. (1931), 47 T. L. R. 679. i 

3. Add. Annoiaiions : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. B. 
679. Refd. Collins v, Whiteway, [1927] 2 
K. B. 378. 

5. Add, Annotations : — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. K. 
679. Refd. B. v. Bath Compensation 
Authority, [19251 1 K. B. (186 ; Collins v. 
Whiteway, [1927] 2 K. B. 378. 

6. Add. Annotations : — Refd. Frome Unitod 
Breweries Co. v. Bath JJ., [1926] A. C. 680; 

B. V. Tjoicester JJ., Ex p. Allbrighton, [1^27] 

1 K. B. 567. 

9. Add. Annotation: — Refd. Frome United 

Breweries Co. v. Bath JJ., [1926] A. C. 686. 

10. Add. Annotations: — Consd. R. v. Bath Com- 
ponsntion Authority, [1925] 1 K. B. 685. 
ApM. R. V. London County C()uncil, Ex p. 
Entertamments Protection Assocn., Ltd., 
[1931] 2 K. B. 215. Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 

R. V. Sheflfleld JJ., Ex p. Rawson (1927), 
138 L. T. 234. 

11. Add. Annotations: — Consd. Veal v. Heard 
(1930), 46 T. L. R. 448. Refd. Bottomloy v. 
West Derby Assessment Commiiitee, etc., etc. 
(1931), 47 T. L. R. 468. 

11a. Assessment Committee.] — It may be 

that, like some kinds of licensing Justices, 
the Assessment Committee is not a “ court ” ; 
it does not hoar evidence on oath, & has no 


is a Court. 

particular rules of procedure, thougti it acts 
under a statutory duty & authority 
(SCRUTTON, L.J.). — ^BoTTOMLKY V. WEST 
Derby Assessment Commitiee, Mersey 
Docks & Harbour Board v. West Derby 
Assessment Committee, BerroMLEY v. 
MEitSKY Docks & Harbour Board, Bot- 
TOMLEY V. Liverpool Grain Storaoe & 
J^«AN8iT Co., Ltd. (1931), 95 J. P. 186; 116 
L. T. 692 ; 47 T. L. R. 468 ; 29 L. G. B. 576, 
C. A. 

16. Add. Annotation: — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. R. 
579. 

17a. Court of referees — Under Unemployment In- 
surance Act, 1920 (c. SO). y-TIcld : a ct. dis- 
charging administrative duties only. — Col- 
lins V. Whiteway (Henry) & Co., [1927] 
2 K. B. 378 ; 96 L, J. K. B. 700 ; 137 L. T. 
297 ; 43 T. L. R. 532. 

Annoiitimn : — Oonsd. Htuirls of Oak AHHtiraiico Co. v. A.*0. 

(1031 ), 47 T. J.. U. r>70. 

17b. Matters for consideration.] - (1) A tribunal 
is not necessarily a ct. in the stricjt sense of 
exercising judicial power because it gives a 
final decision ; (2) nor because it hears 

witnesses on oath ; (3) nor because) two or 
more conUuiding parties appear before it 
between whom it has to decide; (4) nor 
because it gives decisions which aiTect the 
rights of subjects ; (5) nor because tliere is 
an appeal to a ct, ; (0) nor because it is a 
body to which a matter is i^eferred by another 
body (per Cur.).— Shell Co. of Austualia. 
Ivi’D. V. Federal Oomr. of Taxation, 1 1931 ) 
A. C. 275 ; 100 L. J. P. C. 55 ; 144 L. T. 421. 


Part IV. — Jurisdiction 


22a. Death of Judge during trial — Jurisdiction of i 
another Judge to continue hearing.] — Semhle : j 
a judge has no jurisdiction to continue the | 
hearing of a case, in which witnesscis have 
been called in ct. in the course of a trial before 
a jury & another judge. — Coleshill v. 
Manchester Corpn., [3928] 1 K. B. 776 ; 
97 L. J. K. B. 229 ; 138 L. T. 537 ; 92 J. P. 
87 ; 44 T. L. R. 268 ; 26 L. G. R. 124, C. A. 

Annotation : — Distd. British Reinforced Concrete Enfidnecr- 
ing Oo. V. London & North Eastern Ity. Co. (1928), 20 Ky. 
& Can. Tr. Cas. 78. 

22b. .] — Where during proceedings with- 

out a jury, after some of the witnesses have 
been called, the presiding judge dies, another | 
judge, if there is no conflict of evidence, j 
may at the request of the jjarties preside at [ 
the continuation of the hearing, after reading I 
the shorthand notes of the evidence, & need l 


PART I. 

MU Not incoTnciaxbotird of appeal .] — 
A board of appeal created under 
Inoome Tax AMeasment Act. 1922- 
1923, t. 41, is not a High Ot. or a 
federal ot. — ^BsmoH Ikpkiuai. Oil Oo., 


not have the witnesses recalled. — He Buitihii 
Reinforced Concrete Enginjskrjno Oo., 
lyi'D.'s Application (1929), 46 T. L. R. 186; 
20 Ky. & C^an. Tr. Oas. 78. 

22c. Retirement of Judge after Judgment reserved 
Judgment read by consent.]- -11 ai.lam v. IIal- 
LAM (1930), 47 T. L. R. 207 ; 76 8ol. Jo. 157. 

a2d. Court with local Jurisdiction — Acts to be done 
within Jurisdiction — In absence of contrary 
Intention.] — Where an Act of Parliament 
establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to bo done 
under the authority of the ct. is to be done 
within the jurisdiction of the ct., unless the 
Act either in express terms or by necessary 
implication says that it may be done out of 
the jurisdiction. — lie O’Loohlen, Ex p. 


aetinsf under Medlcul I'/ofev^siorj Act, 
It. H. 8., 1920 (c. 130). H. -to. In tint a at. 
— Hunt c. ck)Lr,BOB op Pitvwioianh A 

SUWIICONfl OF SASKATCflEWAN, ! 192.5] 
4 I). L. U. 831; [1 92.51 3 W. \V, It. 
758.— CAN. 


Lti>. V, I’EOiuuL Comb, of Taxation* . 
(1925), 35C.L. R. 422 ; 31 ArgUB L. It. f 
129.— AUS. I 

•b. Not Medical Covncil of Phy- 
fticiana.}—Thio Medical (Council of 
Physioiaus & Suxgeonii of Seekatohewau I 

6 
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O’Loohlen (1871), 0 Ch. App. 406; 40 
L, J. Bey. 28 ; 23 L. T. 878 ; 19 W. R. 469, 
L. JJ. 

Annotalin7i : — Re!d. Re Morton, Ex p. Robertson (1876), 
U R. 20 Eq. 733. 

25. Add, Annotation : — Consd. Sassoon v, Gra- 
ham & OHeutal Navigation Co. (1025), 133 
I.. T. 805. 

30. Add, Annotation : — Retd. A.-G. for Alberta 
V, Cook, 11926] A. C. 444. 

83a. Will not try hypothetical case.] — It is not 
the function of a ct. of law to advise parties 
as to what would bo their rights under a 
hypothetical state of facts (Lord Lorb- 
BUHN, C.). — Glasgow Navigation Co. v. 
Ikon OitE Co., [1910] A. C. 293 ; 79 L. J. 
P. C. 83 ; 102 L. T. 436 ; 11 Asp. M. L. C. 
387, H. h, 

83b. Will not decide academical questlon.]— 
Tindall V, Wright (1922), 127 L. T. 149 ; 
80 J. P. 108 ; 38 T. L. R. 621 ; 66 Sol. Jo. 
524 ; 27 Cox, C. 0. 212, D. 0. 

36. Add. Annotations : — Refd. Duff Development 
Co. V, Kolantan Government, [1923] 1 Ch. 
385 ; Compania Mercantil Argentina tk 
United States Shipping Board (1924), 93 
L. .1. K. B. 810 ; Duff Development Co. v, 
Kelantfxn Government, [1924] A. C. 797. 


37. Add, Annotation : — Consd. The Fagemes, 
[1926] P. 186. 

37a. Waters within fauces terrae.] — Defts., 

an Italian co., moved to set aside an order 
for seiwice of notice of a writ in 'personam 
upon them in Italy, in respect of a collLsion 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 10^ or 
12i miles from the English coast & 9J or 7J 
miles from the Welsh coast according to the 
respective cases. The ct, was informed by 
the A.-G. that he was instructed by the 
Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occuH’ed was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Held : having regard to the state- 
ment of the A.-G. {see Constitutional Law, 
No. 130a, anfe), the place where the collision 
took place was not witliin the jurisdiction of 
the High Ot., the order for service of notice 
of the writ on defts. in Italy must be set 
aside. — The Fagernes. [1P27J P. ,311 ; 96 
L. J. P. 183; 138 L. T. 30; 43 T. L. R. 
710; 17 Asp. M. L. C. 320; suh nom. The 
Fagernes. Cornish Coast (Owners) v, 
Societa Nazionale Di Navigazione, 71 Sol. 
Jo. 634, C. A. 

38. Add. Annotation: — As to (1) Consd. The 
Fagemes, [1920] P. 185. 


PART IV. SECT. 2, SUB-SECT. 1. 

24 vi. .] — 'I’he ct. is an insMtu- 

tJou organised by tbo people thr^ ugh 
their roprcHCiitativos for the purpose 
of giving to those applying to it their 
rights according to law, the law not 
being made by the ct. but laid down for 
it by autbuiity. — Scoit v. Scout, 
119301 1 1). L, R. 63; G40 L. R. 
422.— CAN. 

PART IV. SECT. 3, SUB-SECT. l.—A. 

■d. Power io art as appeal court from 
inferior court. \ — \Vhore an inferior ct. 
is a<’tiiig within its jiirisdiciion. the 
Superior Ct. bus no power at common 
law to assume the functlim of an 
uppellnle ct. & review its conclusions 
by means of a writ of habeas corpus 
cither with or without cerlioran. — 
lie UUIMOSK iMMIOIUTION ACT & LKR 
C]j(»w Yino (1928), 49 Can. Crlm. Cos. 
108; 39 R.^0. R. 322.— CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

45 vii a. .) — UKi'trry 

Ekdkual Oosin. of Taxation for 
Tasmania v. Thomas (1924), 35 

C. L. 11. 299.— AUS. 

46 vil b. .] — Juris- 

diction of a county ct. aotion against 
a non-resident of the Judicial division 
iu which the action Is entered oanuot 
be sustained on the ground that the 
cause of action arose within the 
division, unless the whole cause of 
ac^tion arose therein. — CoMnA r. Simp- 
son. (19261 4 D. L. R. 1002 ; 11926J 3 
W. W. R, 541 ; 85 Man. L. R. 235.— 
CAN. 

46 vii 0 . .] — Re Nodlb 

\\ Clink (1889), 18 0. U. 33.— CAN. 

45 vii d. .]—/?« 

Lkwtb, Elkctuolux, Ltd. (1928), 
28 S. 11. N. S. W. 678 ; 45 N. 8. W. 
W. N. 185,— AUS. 

46 vlt a. ,) — In Comity 

Cts. Act, R.S.M. 1013. c. 44. s. 09. 
which provides that any suit may be 
entered & tiie<l iu the cLbolden in the 
jDdlcial division in which the cause of 
action arose, or in which deft, or one 
of defts. resides or carries on business 
at the time the action is brought, the 
words “ carries on busiuoss •* are not 

be road literally, but confer jurls- 
diotion only when the baainest la 


carried on by cleft. In person : i.e. 
if the cause of action aid not arise 
within the division the condition of 
Jurisdiction Is prescm;e of deft, within 
the division either by residence or by 
carrying on business therein. — Milluu 
V. Aikins (Man.). 11929) 1 D. L. It. 
140; (192813 W.W. R. 620.— CAN, 


45 xii a. .J — Re Pike 

V. Walker. (19201 3 D. L. R. 439 ; 69 
O. L. R. 47.— CAN. 


46 xlv. Municipal Courts 

Act, R. 1923 (c. 219), s. 9 (4).J— 
Bishop v. Kilcup, 11927] 1 D. L. U. 
231 ; 69 N. S. R. 109.— CAN. 


46 XV, Suit against non- 

resiuent foreigner.] — Held: Code of 
Civil Procedure, s. 21, applied only to 
cts. which are subject io the provisions 
of the Code, & does not apply to a suit 
lnstltut4)d iu a British Indian ct. against 
a non-resident foreigner on a cause of 
aotion which arose wholly outside 
British territory, &, therefore, the 
decree passed in this case must bo set 
aside OH being without Jurisdiction. — 
Bhamdoo Mal V. Ram Narain (1928), 
I. L. K. 9 Lah. 455.— IND. 

• (p. 105) 1. .1 — Hutton, 

McLka a Oo. V. Kelly (1818), 1 NUd. 
L. R. 105.— NFLD. 


e (p. 106) ii. .] — Morris v. 

Cameron (1862), 12 C. P. 422. — CAN, 


• (p. 106) Hi. .] — Fleming 

V. LmNOUTONE (1873), 6 P. R. 03. — 

CAN. 


• (p. 105) Iv. .1 — Canadian 

Oil Cos., Ltd. v. Marqrson (1917), 61 
N, 8. IL 331.— CAN. 

e (p. 105) V, JVhrihcr 

plaintiff may abandon part of claim .] — 
CtiAPMAN V. Doherty (1885), 25 
N. B. R. 271.— CAN. 


• (p. 105) vl. Application 

to mining jurisdiction.] — County Courts 
Act, 8. 34, which provides inter alia 
that, if in auy action of tort pitf. shall 
olaiui over 4260. & deft, objects to the 
action boing tried in the county ct. & 
gives security for trial In Uie Supreme 
CJt., the proceedings in the county ct. 
shall be stayed, applies to proceedings 
In the county ct. under its mining juris- 
diction. — ^MtfiRHSAD v. Spruce C^rek 
Power Co., Ltd. 0904). 2 M. M. CUis. 
155; 11 B. C. R. 1.— CAN. 


e (p. 106) vii. Amount 

ascertained by ad of parties.] — Deft, 
employed pltfs. as h*s brokers to sell 
on his account 200 shares of stock at 
a named price, pltfs. undertaking that, 
in the event of loss, deft.’s babiUty 
should not exceed $200. In an action 
upon this contract pltfs. recovered 
$200 A intcivst : — Held : the amount 
of $200 recovered was ascertained l»y 
the act of the parties within Comity 
Courts Act, R. S. O. 1897, c. 66, s. 23, 
therefore, recovemblo in a county ot. 
— Thomson v. Pearson (1899), 18 
P. U. 420.— CAN. 

.e (p. 106) viil. Isegacy 

charged on land — Value of land beyond 
limit.}— A county ct. has Jurisdiction 
under 59 Vlct. c. 19 (O.), s. 3 (13). in 
an action brought- by the legatee against 
tlie devisee of land, to recover a legacy 
of $.6 charged on the land, ns involving 
equitable relief In resjiect of a matter 
under $200. The subject-matter In- 
volved in such an action is the amount 
of the legacy & not the value of the 
land. — Rustin v. Bradley (1896), 28 
O. R. 119.— CAN. 

f (p. 106) i. .] — CTurrie a. 

Nicholson (1926), 68 N. 8. R. 234. — 

CAN. 

f (p. 105) ii, Whether amount 

liquidated by act of parties .] — Wall- 
bridge V. Brown (1869), 18 U. C. R. 
158.— CAN. 

f (p. 105) iii, .] — Watson 

V. Severn (1881), 6 A. R. 659.— CAN. 

f (p. 105) iv, .] — Brown u* 

Hose (1890), 14 P. R. 3.— CAN. 

f (p. 106) V. .] — OSTROM V. 

Benjamin (1894), 21 A. R. 467.— CAN. 

f (p. 106) vi, » — .J — Evans v. 

Chandler (1900), 19 P. R. 160.— CAN. 

g (p.J 06) 1. Right of appeal.] 

— By Division Courts Act. s. 125, an 
appeal lies ** where the sum In di<^pute 
exceeds $100, exclusive of oosta.*' 
The “ sum In dispute means the sum 
in dispute at the time of the appeal ; 
& whore l» a clivibion ct. action pltf. 
claimed $55.88 A: deft, admitted 
$47.1.5, part of pItf.V claim, disputed 
the balance, &: counterolaimod for 
$103.55, & the Judge in the division 
ct. allowed pltf. the disputed portion 
of his olalm, wholly disallowed the 
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66. Add. Annotation : — Generally ^ Refd. Re Key- 
stone Knitting Mills Trade Mk., [ 1929] 1 Ch. 
92. 

74f, Add. Annotation : — Refd. Owl Mill Co. (1920) 
V. Croft, Elliott V. Duchess Mill (1920), 05 
L. J. K. B. 635. 

137a. .] — Leader v. Moxon (1773), 2 Wm. Bl. 

924 ; 3 WUs. 461 ; 05 B. B. 1157. 

142. Add. Annotaiions : — Apld. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 
Refd. Musical Performers* Protection Assocn., 
Ltd. V, British International Pictures, Ltd. 
(1030), 46 T. L. R. 485. 

143a. .] — Where an issue arises upon the 

proceedings before the Court the jurisdieliou 
of the Court to dispose of tliat issue can only 
be ousted by plain words (Hamilton, ,1.). — 
A.-G. V. Boden, [1912] 1 K. B. 539 ; 81 L. J. 

K. B. 704 ; 105 L. T. 217. 

147. Add. Ayinolations : — Consd. Clark i’. Epscun 

R. D. C., [1029] 1 Ch. 287. Apld. Musical Per- 
formers* Protection Assocn., ijtd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 485. Consd. Ruislip-Nortliwood 
Urban Distr ct Council v. Lee (1931), 145 

L. T. 208. Refd. Everett v. Gridlths, 
[1924] 1 K. B. Oil ; Whitney v. I. R. 
Cornrs. (1925), 42 T. L. K. 58; Wigg v. 
A.-G. of Irish Free State (1027), 06 L. J. P. C. 
88 . 

148. Add. Annotation : — Refd. Musical Performers’ 
Protection Assocn.. Ltd. v. British Inter- 


national Pictures, Ltd. (1930), 46 T. L. R. 
485, 

149. Add. Amiotatione : — Apld. Hallen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v. Canadian 
Pacific Ry. (1925), 133 L. T. 774. Apld. 
Cayzcr, Irvine v. Board of Trade, [1927] 

1 K. B. 269. Refd. Board of Trade v. Cayzer, 
Irvine, [1927] A. C. 610; Gowar v. Hales 
(1927), 96 L. J. K. B. 1088; Wales v. 
Iron Trades Employers* Assocn. (1928), 21 
B. W. C. C. 316; Hyman v. Hyman, Hughes 
V. Hughes, [1929] P. 1 ; Sturley v. Powell, 
[1930] 1 K. B. 077. 

150. Add. Ciiaiiona : — 15 Asp M. L. 0. 560 ; 
affg. S. C. sub nom. Dreyfus &: Co. v. 
Atlantic Shipping Trading Co. (1921), 
37 T. L. R. 117, C. A. 

Add. AnnotatioTis :—As to {!) Consd. Ford v. 
Compagnie Furness (France), (1922] 2 K. B. 
707. Refd. Pinnock v, Lewis & Peat, [1923] 
1 K. B. 090. As to (2) Refd. Reed v. Page & 
East, [1927] 1 K. B. 743 ; Cosmopolitan 
Shipping Co. (Inc.) v. lJatU>n & Cookson, 
ii.d. (Liverpool) (1929), 143 L. T. 296. 

170. Aild, Annotations : — Retd. St. Magnus Paro- 
chial Church Council, etc, v, Tjondon Dioceso 
Chancellor. [1923| P. 38; Hunter v. Stad- 
tische lloclisecIlHcherei GemeinnOtzigf’? Oesoll- 
schaft (1925). 133 I.. T. 488; Mansfield v. 
Robinson. [1028] 2 K. B. 353. 

172. Add. Annotation ;--Refd. Duff Development 
Co. V. Kelantan Government, [1924] A. C. 
797. 


counterclaim, & <left. appealed 
eenerally : — Tleld : oven aafluminR that 
deft, could not counterclaim for more 
than 1100, the amount in dispute on 
the appeal exceeded SI 00, & tiio appeal 
lay.— C ampbkli, r, McGnK«u)ii, 11928] 
2 D. L. R. 70 ; 01 O. L. \l. 049.— CAN. 

k (p. 100) 1. May not erUcHiiin 
counterclaim — Amountiny to actum for 
ftppciflc perfommnee .] — A couTiterclaim 
by a vendor for the moneya allefjrfMl 
to be due under an ajrrecmont for t lie 
Bale of land beinj? in reality an n<^tion 
for specific performance is beyond tlie 
birisdiction of the district ct.— 
Burrell v. Watf & Hardinok (i^ask.), 
[19281 .*] D. L. ft. 505; [1928] 2 

W. W. K. 482.— CAN. 

n i, Unconnected items ,] — 

Read v. Wedge (1870), 29 U. C. R. 
456.— CAN. 

b (p. 1 07) i. .1 — Where in matters 

of tort rolaMngr to personu) cbattciH, 
title to land Ih broupfbt in question, 
thoufirb Incidentnlly. the ct. has no 
juriadictfori. — T rainou v. Holcomiuc 
( 1850). 7 U. C. It. 548.— CAN. 

e (p. 107) i. Exceptions to rule - 

District court of Thunder Bay — 4 7 
VUt. c. 14 {0.).1 — McQuaid V. CooPKR 
(1886), 11 O. R. 213.— CAN. 

• (p. 107) ii. . 1 — fiunmiary 

EJectuiont Act (Consol. Stnt. c. 8.4 
s. 22), is not applicable to a case whore 
the title to the land is brought in 
question. It. in siR*h , a ^-ase. thy 
question of title is bonA fide raised, 
the county ct. Judge or justices should 
not continue the trial. — Er p. Towfh 
( 1889), 28 N. B. It. 159.— CAN. 

63 i. May set aside fudameni — For 
nutUers of irre.ffularifp.]--ne Mom- 
RROQUETTE (N. S.) (1928), 50 C^n. Crim. 
(Das. .308,— CAN. 


•k. Iniunction — Poiver of district 
crwirt.l— R ose v . Dilkb Village. 
[1920) 1 D. L. R. 190; fl92C) 1 
W. W. R, 85 ; 20 Sask. L. R. 259.— 


CAN. 

tl. Action for re^sciasion — Agreement 
for sale of Cannot he entertained 


by county courf. l—RicnAUDS v. 
IW'rnEU (1914), 28 W. L. E* ’• J* 
P. L. R. 508 ; 6 W. W. R. 1123 ; 24 
Men. : . R. 473.— CAN. 

tm. A' f Ion for specific performance-^ 
A(/rc.^ncn( ^or sale of land — Canmn 
he crUerUiiuxd by district 
BYERH W. SlNGLTiYON, [19211 2 W. W. R. 
71 ; 14 Saak. L. R 195.— CAN. 

sn. Applicaiion under Vendors ct’ 
Purchasers Act — Oannot Ihi enlertaiued 
by local nidge.]— Be Levy & Jacowh, 
il927i 4 1). L. It. 937; Cl O. L. K. 
290 —CAN. 

sp. /Vii/ion for amendment of 
regvdered plan of land — Under Heuistry 
Act, li. S. O.. 1897 
diction of county court other than that 
of county in which ,,tav.] — Be 

McDonald He Listowel (1903), 24 
C. L. T. 8 ; 6 O. L. It. 55G ; 2 O. W. It. 
1000.— CAN. 

St. Local masters — Jurisdiction.]-- 
Lorch V. OiaoN (Sank.), [1927] 3 
W. W. R. 780.— CAN. 

To order transfer of 

action.] -H AMELIN v. Piiillipb (Sask.), 
[1927] 4 D. I.. R- 1107; 11927J 3 

W. W. It. 604.— CAN. 

•X. Action for breach of contract — 
Neglect in using futrsc .} — A plaint In a 
division ct. charging that deft, hired 
of pltf. a horse, etc,, to go from A. to 
B. & )>ack, U. tigmid to tAke good care 
of the same as bailee, with an aver- 
ment that deft. «o carelessly, etc., 
drove said horoo, etc., that the horse 
was killed, etc.. Is a plaint In contract 
& not in tort, & therefore within the 
jurisdiction.— Re IU>Mm.K v. Wilson 
(l»f;9), 5 P. R. 38.— CAN. 

gy, -*"•.] — Pltf. sued in a 

division ct. for fOO as the value of his 
horse employed by deft., the Injury 
compblned of being that deft, allowed 
the horec to be worked after he took 
siCh. by which bis death was occasioned : 
— ffetd : this was an action for brench 
of contract In not takinj? proper wire 
of the horse, 8c that the division ct. bad 


Jurlsdlctiou, — O'B rtkn ilIuving (1878), 

7 P. U. 398.- CAN. 

■z. Bight to order writ or nrocess ouL 
side jurisdlcHon.]--i^\aco the passing 
of Judloature Act, 1909, uriflor (bounty 
CtH. Act, 11 Geo. .5, 1921 (N. IL), c. 3. 
B. 71, a county ct. Judge can order a 
writ or process outside flic jurisdleilon. 
— .Smith i». Gordon (1927), .53 N. B. R. 
316.— CAN. 

PART IV. SECT. 9. SUB-SECT. 1. 

137 X. — — .] — ^’ho MJrilsR*r of 
PoriHlonM & Nfitlonul FToulth, under 
sect. 30 (8) of 18-19 (loo. 5, o. 38, 
referred to this ct. a dispute as to tlu» 
jurisdiction of the Appeal Board t.o 

roiidtu' a certain judgment : field: 

t ho jurisdiction of a ct. of record, when 
it has once obtained, cannot bo ousted 
by any forced lnUtiT»rctutlon, 8: the 
jurl.s<l lotion ef this ct. to proocoil with 
tho pi* 0 Hent reference was not taloui 
away by 2<l -1 Geo. 5, c. 

Bkitch, [J93I1 Kx. C. II. J2.— CAN. 

PART IV. SECT. 10. SUB-SECT, 1. A. 

163 XV, .1 — 'I"he consent, or 

roquest, of the partfey concerned does 
not ornnower tho Hujireme (‘t. in its 
Cfiultaliio jurisdiction to entetiaiti a snlt 
involving tho detcruwfiutJon of purely 
legal clalmH.— r»HKH(;oi'T. e Pkr- 

dktual Tm/HTKE Co., LTD. (1928), 28 
K IL N. W. 321 ; 45 N. .S. W. W, N. 
KO.— AUS. 

PART IV. SECT. 10, SUB-SECT. 1.- B. 

•a. Effect of acnuLesrence — Accused 
present but not professionally rrpresenlcd 
^OhjeeWms by judge,]— At tho lionririg 
of a summons charging an olTeneo 
under Customs Acts, deft, was present, 
but was not profosrlonally reprcHcnUid. 
No preliminary ol.JecilonH to the jurls- 
dlotlon of tlio district Justltso were made 
by her, but certain oldcc.tlonH wore 
' made by the district jusMce himself 
i Held : there had not been any waiver 
• of such objection by deft. — A. G. e, 
i Healy. 119281 I. R. 460.— IR. 



Oases 186 — 842. English and Emfibe 

185, Add* Annotation : — Folld. Pringle v* Hales, 
[1925] 1 K. B. 673, 


Digest Supplement. 

199.!^^. ^nnoto/ion Reid. Hunter v* Stad* 
tische Hochseefischerei Gesellscbaft, [1825] 
2 H. B/493. 


Part VI. — Right of 

260a. .] — Hkajits op Oak Assurance Oo., 

I/TD. V. A,“0., No. 285a, poet. 

276. Add. Annotations : — Folld. Re A. B.*8 Petn* 
(1927), 97 L. .T. P. 104. Consd. Greenway v. 
A.-G. (1927), 44 T. L. R. 124 ; Hearts of Oak 
Assurance (Jo. v. A.-G. (1931), 47 T. L. R. 
679. 

277a. .] — In cross suits for divorce the case 

for the wife having been opened In public 
& the wife on being called as a witness 
finding it almost Impossible to give her 
evidence by reason of the presence of people 
in ct.. the President directed this part of the 
case to be heard in camerd* — Moosbruggeb 
V. Moosbrugqer, Moobbruggeb V. Moos- 
BKUGGER & Martin 0913), 29 T. L. R. 
058. 

280a. In proceedings under Legitimacy Act, 1926 

(c. 60).] — A petition filed under the aboye 
Act for the legitimation of a person who was 
born illegitimate, but whose parents were 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in earner A. — -Re A. B.*s PETmoN 


Public to Admission. 

(1927), 97 L. .T. P. 104; nom. Re C. D.’s 
PEmnoN, 138 L. T. 208 ; svh nom* Greenway 
o. A.-G., 44 T. L. R. 124 ; 71 Sol. Jo. 882. 

285a. To Inquiry under Industrial Assurance Act, 
1928 (c. 8), s. 17.] — (1) Held : an inspection 
under above sect, may at the discretion of the 
Commissioner, be held either in public or in 
private, or partly in public & partly in 
private. 

(2) A judge of a ct. of justice in England 
(save in a few exceptional cases) has no 
discretion whether he wiU sit in private or 
in public (Lawrence, L.J.). — Hearts of 
Oak Assurance Co., lyro. v. A.-G., [1931] 
2 Oh. 370 ; 100 L. .T. Oh. 340 ; 146 L. T. 662 ; 
47 T. L. R. 579 ; 76 Sol. Jo. 615, 0. A. 

289a. Includes Justices hearing ex parte 

application lor summons.] — ^K imber v. Press 
Absocn., [1893] 1 Q. B. 66 ; 62 L. J. Q. B. 
162 ; 67 L. T. 616 ; 57 J. P. 247 ; 41 W. R. 
17 ; 0 T. L. R. 6 ; 37 Sol. Jo. 8 ; 4 R. 96, 
O. A. 

AniwicUion : — Consd. Hearts of Oak Assuraucc Co. v. A.-G. 

(1931), 47 T. h. R. r)79. 


Part VII. — Classification of Courts. 


292. Add. Annotation : — Consd. R, v. Central 
Criminal Court JJ., Ex p, L. C. C., [1026] 
2 K. B. 43. 

293. Add. Annotation : — Consd. R. v. Central 
Criminal Ooui*t JJ., Ex p. L. O. (h, [1925] 2 
K. B. 43. 


302a. Justices.] — ^A non. (1523), Y. B. 14 Hen. 8, 
fo. 16, pi. 3. 

Annoiaiions : — Refd. Neotor v. Qoniiet (1596), Oro. EUx. 466 ; 
Marshalsea Case (1613), 10 CJo. Rep. 68b; Butt v. Oonant 
(1820). 1 Bred. & Blug* ^48 ; Howard v. Gossett (1845), 
10 Q. B. 359. 


Part IX. — Court of Lord High Steward. 

320. Aftt!!' this case lor ‘‘ See, also. Parliament,” read” See, also, Criminal Law, VoI. XIV., pp. 125, 

126, Nos. 065-986.” 


Part X. — ^The Judicial Committee of the Privy Council. 


329. Add. Aiinolaiion :--~'Refd. B. r. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 

Add. Annoiaiion: — Apprvd. Campbell t?. 
Poliak, [1927] A. O. 732. 


341. Add. Annotaiion : — ^Refd. Campbell v. Poliak, 
[1927] A, C. 732. 

342. Add. Annotation : — Consd. Campbell v. Poliak, 
[1927] A. 0. 732. 


PART IV. SECT. 12. 

6b. Claim reduced helnw amount eon- 
f erring juritAictUm — Claim dismissed.] 
— in an "action by pltf., a seaman, to 
recover a balance of wages alleged to 
be due to him, the evidenoe snowed 
that with respect to two months* 
wages, part of the time claimed for, 
pltf. had received an amount which 
reduced his olajm below the jurlsdlotlou 
of the ot., as to the baumee of the 
time claimed for, pltf. had forfeit^ his 
claim to wages by desertion: — Beld.* 
pltf.’s claim be dismissed with oosts. — 
Foubkh V. Wasson (1928), 60 N. S. R. 
20.— CAN. 


PART VI. 

259 i. Oeneral ruie .] — ^A oriminal trial 
must be oonduotod in open ct. except 
whore jusUoe cannot be secured other- 
wise than by ordering the ot. to be 
deared.— R. v. Hamilton (19291, 30 
S. R. N. S. W. 277 ; 47 N. S. W. W. N. 
84.— AUS. 


se. Local court continued under Local 
Courts Act, 1926.1 — The local ot, oon^ 
tinned by Local Cte. Act, 1926, g. 6, 
Is the ct. of record, not the ofBoers or 
instrumentalities by whom the juris- 
diction was formerly exercised. — 
Metropolitan Abattoirs Board v. 
SCHOLK, 11927J S. A. S. R. 444.— AU8. 


PART VII. SECT. 8. SUB-SEOT. t. 
sd. Board of Valuation dr Revision 
— Under Winmpeo Charier, s. 841.1— 
Re Winnipeg Gkartsr, Be Com- 
munity or Sisters or the Holt 
Names or Jesus & 

W-. W. R. 258 ; 68 D. L. R. 606.— CAN. 

8 


PART X, SECT. t. 

321 i. Status of .Judicial Committee — 
Advisers of Croum. J — ^The J udidal Com- 
mittee sit in the capacity of Judges ; 
their reimrt is acted on by the Sovereign 
in full Privy OounoU, so that proceed- 
ings before the Committee are in sub- 


VoL }nri.~4toiirt8. OaseB M4— SOte. 


844. Add. An?ioicUion:--Retd. Campbell v. Poliak i 

(1927), 96 L. J. K. B. 1093. ] 

845. Add. AnnoUUion : — Held. Campbell v . Poliak. ' 

[1927] A. O. 732. ! 

848a. Interlocutory order.]~-As a general rule an | 
interlocutory order is not a suitable subject ! 
for review by the Judicial Committee. — 
Bevoy Krishna Mukherjir v, Satish 
Chandra Giri (1927), 66 L. R. Ind. App. 131. 

350. Add. Annotation: — Refd. Ware v. Whitlock, 
[1923] 2 K. B. 418, 

352a. Affidavit of service of notice of Intended 
application—Necesslty for lodging - Judicial 
Committee Rules, 1925, r. 4.] — Practice i 
Note, [1925] W. N. 164, P. C. | 

373. Add, Citations : — stjh nom. Ex p. Kensino* ; 
TON, 15 Moo. P. 0. 0. 209 ; 15 E. R. 473. i 

388a. When further security ordered.] — 

Corporation Agencies, I/rn. v . Home | 
Bank op Canada, [1926] W. N. 5S, P. C. 

408a. .] — In a suit claiming property by 

adoption, one of dcfts. denied the alleged 
adoption & churned widow's maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that claim rI, 9'he appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, A- refused leave to appeal; — Held: 
special leave to appeal should be granted 
limited to the question of the maintenance 
allowance. — Annapitunabai v, Ruprao 
(1924), L. R. 61 Ind. App. 319, P. C. 

427a. Immaterial documents — Inclusion dis- 

approved.] — Documents not material to an 
appeal should not be included in the record. 
If one party >vishep a document to bo included, 
but the other party considers it uimccossary, 
the matter should be referred k. Hk* High Ct. 
or its registrar. It does .not iol<ov 7 that 


because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready In case they ai’e 
required. In cases of doubt, the solr. should 
take counsers advice, for which purpose, on 
application being made, a fee will be allowed. 
— SoNATON PaIi V. Galstaun (1927), 64 
L. R. Ind. App. 118 ; 43 T. L. R, 224, P. C. 

453a. Of some respondents — Practice 

where parties numerous.] — In an appeal in 
which there were very numerous resps. whose 
interests were not condicting, delay in the 
hearing having been caused by the death of 
some of thorn &. the consequent substitution 
1 % revivor proceedings in compliance with the 
rules, & furtlier similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered & directed (1) that the appeal 
be set down that day against such of resps. 
as had appeared or had been served with 
notice of any Order in Council bringing them 
upon the record ; & (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 
at the hearing of tlie appeal. — Zahid Husain 
V, Mohammad J.smail (1929), 67 L. R. Ind. 
App. 94, P. 0. 

483a. Form of case — Necessity for signature of 
one of counsel appearing at hearing.] — Mon- 
treal Light, Heat & Power Co. v. 
Montreal (Oitv) (1024), 08 Sol. Jo. 419, 
P. C. 

486. A dd. A nnotations Consd. lloystead v. Taxa- 
tion Conir., 11926] A. (). 155 ; Green v. 
WoatheriU, [1020] 2 Oh. 213. 

503a. -Pahsotim i*. Lal Moiiau (1031), 58 

L. R. Ind. App. 254, P. 0. 


stance strictly judicial. Tlie Judicial 
Comnjlttee i« not an Eucrllsb body tri 
any exclusive sense ; it Ih not a body 
with any location. The Hovcrcifru 1 h 
everywhere throufrhonl tfio Enipiiv In 
the oonf/f'inplatloii nf the law. Ho nuiy 
as well sit In Dublin, or at Ottawa or 
In South A frica, or in Australia, or In 
India, as in Loudon, 8: it la only for 
convenience & becmiso the members id 
the privy Council are cnnveidently In 
London that the Judicial Coinudtn«e 
do sit there. — Hmx v. M'Kknna, 
“ Freeman’s Journal ” v. Fern- 
STROM & TRAESMBKJtl, I. H. 

i02.— IR. 

PART X. SECT. 2, SUB-SECT. 8. 

848 ii. .| — A question of pro- 
cedure is not one upon which an appeal 
to the Privy Council will be enter- 
tained. — A. -6. I OR Ontario v. Daly, 
[1924] A. C. 1011 ; 94L. J. P.0.21; 132 
L. T. 210; 40 T. L. It. 814.~CAN. 

sf. MaitUenar^^e granted to wife. — No 
miscarriage in method of computing .] — 
The Judicial Committee is extremely 
reluctant to interfere with the amount 
of a decree for maintenance unless there 
has been some miscarrlasre in the way 
the amount has been arrived at. — 
EmtADBaHWARi Bahuasin V, Home- 
SiTWAR SiNon (1929), 56 L. R. Ind, 
App. 182. — IND. 


I appeal. — Nahi.'ian Rustomji Mehta 
V, Basham jsmayal valap HA.Tr 
Khamisa (1924;, i. L. R. 49 Bom. 149. 

I —IND. 

I PART X. SECT. 8, SUB-SECT. 1.— B. 

87 J iii. .1— An order dlrwitinx 

a new trial is not a final judtrnient or 
order within Order In Ooumdl of 
.Tun. 10, 1910, r. 2, & there Ly conwj- 
quontly no jurisdiction to prunt leave 
appeal tlicrefrom to the l^rlvy 
Council. — B lack & Wimic Cabs, Ltd. 
V. Ansons 11928] N. Z. L. It. 013. •• 
N.Z. 

sb. Point Bf Uh d by previous decision. ] 
— Where their Lordsohm of the ITlvy 
Council have ciearJv laid down the law 
w hich IH apiiiicable to a oarthmlar set of 
facts, leave to appeal to His Majesty 
In Council under such clremustanecs 
would bo refused. — Mauno Bhwe An 
r. Ma The Nu (1929), I. L. It. 7 Han. 
271. —IND. 

sj. Ajrpeal from refusal to grant habeas 
earpus— Periftd of deteniUra expiring 
before appeal can be heard.] —Tho ot. 
will not grant leave to apptml to the 
i’rivy Couned from a deemou refusing 
a w'rtt of habeas corpus wbeni the 
period of detention wilJ have expin.'jd 
ticfore the appeal can be heard Ik the 
matter is not ot general or public 
importojice. — Haxlett v. Buitimohe 
(No. 2), (19311 N. Z. L. R. 82.— N.Z, 


PART X. SECT. 8. SUB-SECT. 1.- 
A. (0). 

Mg. Time occupied in proaecutino 
ajmieation for review — Addition to 
prescribed period.] — Applt. allow^ 
to add the time oocmpfed by the 

S roseoution in good faith of an applioa* 
on for review to the period prescribed 
for presenting a petition for leave to 


AFT X. SECT. 3. SUB-SECT. 1.— C. 

379 iia. .J — BATTLE C*RE£K 

OASTED Corn Flake Co. v. Kellgoo 
OASTED Corn Flake Co., (1924] 2 
L L. II. 1238; 64 O. L. R. 629.— 


389 iia. The ct. 

can, under Qvtl Procedure Code (Act V. 

9 


or J»nK), Oril. 45, r. 17, read with 
ITIv'^y Council Rules, 1920, r. 9, enlarge 
the tliuo for furnishing security & 
making the deposit, beyond the period 
eiwcrilxid by Drd. 45, r. 7. — Nilkanth 
B \i.w.tNr Natu V. .Siiju Satohidanand 
V iDYA .NTatihinha Bharati (1927), 
I. L. K. 61 Horn. 430.— IND. 

3901, Fftrm of se^irity,]—Aii 

ardrr to fuj-nlHh security for costs of 
msj'. in an appeal U> the Privy Coiutoli 
In a form other than cash or Govt, 
Bonds can lie made only at the time 
of grunting the C€5rt1flca.te & not after- 
wardB.— A ri/nadhala Naidu v. Kala- 
KUIUHNA k Co. (1924), i. L. H. 48 Mad. 
659.- -IND, 


PART X. SECT. 3, SUB-SECT. 5. 

447 1. When al.houed- — Stiits involving 
sftme firucsfioTi. I - Actions brought by 
pltf, against thre(- cos. were based on 
separate oontroots, proelsolv similar 
In form. On an appeal to the Privy 
Council, application was made to the 
Ct. of Appeal (B.C.) to eonsoildato the 
appeals. Application refused.-— Van 
IiE.MKJJtvc;K V. New Wkhtminbtkr 
CONBTRUemON & KNOINEKKINO Cf). 
(No. 2) (1920), 29 B. O. R. 60.— CAN. 


PART X. SECT. 3, SUB-SECT. 9.— A. 

487 Iv. .] — The operation of a 

judgment reetralnlng defta. from selling 
certain goods under certain trade 
names Is not staved pending an appeal 
of defts., to the Privy Comioll, although 
under Privy Council Appeals Act, 1914, 
SH. 3, 4, upon the iierfecting of 
security by dcfts., execution shful be 
stayed In the oidginal oause. — B attle 
Orrek Toasted Corn Flake Co. v. 
Kellogg Toasted Corn Fijikb Go. 
(1924), 66 O. L. R. 127,— CAN. 



Cases 618a--61la. English and Empire Digest Supplement. 


BlSa. OfiQoial translation.] — The practice of the 
Judicial Committee is to accept an official 
translation. — Rajendba Prasad Bose v. 
Gopal Prasad Sen. (1930), 67 L. R. Ind. 
App. 290, P. C. 

635a. .]-yIt is no part of the functions of 

the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ot. to assess damages & that ct. had 
joiumed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs. — IlURNANDRAI FULCHAND V. PrAGDAS 
Budiisen, Ex p. Pragdas Budhsen (1924), 
L. R. 62 Ind. App. 118. 

546a. .] — It is only in very ex- 

ceptional circumstances that an issue dropped 
in the intermediate ct. of appeal can be 
revived upon appeal to the Privy Council. — 
Aiiamath V. Sariffa Cmma, [1931] A. C. 
799 ; 100 L. J. P. C. 211 ; 146 L. T. 660, P. O.. 

565. Add. Annotation: — Consd. Chesebrough 
Manufacturing Co., Consolidated v. Kudhoos 
(19?9), 47 R. P. C. 25. 

578a. .] — Applt. obtained leave to 

appeal conditionally upon entering into a 
bond, & the native ageni of applt., who had 
conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., wlio accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
jiovver to make any order which was con- 
sidered necessary for doing justice : — Held : 
there had been a failure to do justice between 
the parties, & the case should be remitted to 
be lioard, the appellate ct, giving an oppor- 
tunity to prove the authority, if that was 


deemed necessary in the circumstances. — 
Kojo PoN V. Atta Fua, [1927] A. 0. 693 ; 96 
L. J. P. 0. 121 ; 137 L. T. 706, P. O. 

585a. .] — A Chinese resident in Penang 

executed a deed settling a fund upon his 
“ sons & grandsons ** equally. Applt. having 
claimed that his father, T., was a “ son ** of 
the settlor entitled to share in the gift, an 
inquiry whether T. was legitimate, as being 
a son by a “ t’sip,** or secondary wife, was 
remitted for rehearing, applt. not having had 
an opportunity of adducing certain evidence 
upon which he relied, & because the view of 
the lower ct. that a Christian woman could 
not be a “ t*sip ” required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Fui-ther consideration 
was also needed of the possible jural con- 
ceptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
le^timately married; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union. — 
Khoo Hoot Leong V. Khoo IIean Kwee, 
[1926] A. C. 629 ; 95 L. J. P. C. 94 ; 135 
L. T. 170, r. C. 

592a. .] — Cueesebrougii Manufactur- 

ing Co. V. Kudhoos (1929), 46 T. L. R. 95; 
47 R. P. C. 26, P. C. 

599a. .] — Where, on an application 

made ex parte, special leave to appeal had 
been granted on the ground that there was 
a right of appeal under Code of Civil Pro- 
cedure, 1908, 8. 110, but it appeared at the 
hearing that applts. had not that right, the 
Board dismissed the appeal as incompetent, 
resps. having given due notice of the objec- 
tion. — Mukhlal Singh v. Kishuni Singh 
(1930), 67 li. R. Ind. App. 279, P. C. 

609. Add. Citation : — 128 L. T. 10. 

611a. Matter of terms.] — In default of evidence 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
proper in a particular case, that ct. being 
better informed on the subject than the Board 
can be. — Sunder Mull v. Satya Kinder 
Sahana (1927), 65 L. R. Ind. App. 85. 


PART X. SECT. 3, SUB-SECT, 10.- B. 

sk. Documents not produced at 
)— TIk' Judicial Coinudttee has 
imroHtiictcil power to admit documents 
where suthelent frronnd Is ahowu for 
their not. having been lu'oduoed at the 
initial stage of the litigntiou. — Indra- 
.TIT VllATAT’ SaIIT V. AMAR HINOH (1923), 
L. R. 60 iTul. App. 183. - IND. 

PART X. SECT. 3, SUB-SECT. 10.— 
, C. (a). 

624 I. To assess damages — Remunera- 
tion of agetU — Quaniunh meruit .] — 
Lkvksque V. Truohon, (10301 1 

I). L. R. 705, P. C.— CAN. 

529 i. To order new fnal.]— -Where the 
trial jxidge after reserving judgment 
deoidod the case In deft.’s favour on 
an Issue or plea t hat had not, through- 
out tho proceedings, been mised or 
tried, & on appeal the Ct. f Appeal 
amended the rt^oord In favour of defts. 
& dismissed pitf.'s appeal on the point 
discovered hy the trial judge, but no 
opportunity had been srfvon pltfs. of 
dealing with the matters invmved on 
the now basis which the amendment 
established, the Judioiol Committee 
ordei*od a new trial. — Luioi AJdBROSlNi, 
Ltd. V. Bakare I'inko, [1930J 1 
W. W. R. C3.— CAN. 


PART X. SECT. 3, SUB-SECT. 10.— 
C. (b). 

636 V. .] — Tho Privy Coimcil 

will only deal with the original issiu's 
ralLcd at tho trial, &. cannot consider 
new pleadings iSc the is-snos raised 
therein, — Brown v. 61dokk, (19241 2 
D, L. R. 646 ; affg., 09 D. L. R. 14 ; 
66 N. S. R. 460.— CAN. 

536 vi. .] — A now contention, 

wliicdi Involves an amondmeut of the 
plaint, cannot bo entertained. — 
GajadhahMahton v. Amuira PRA8AI> 
Tiwari (lO'i.^), 1. L. R. 47 All. 469.-- 
IND. 

636 vll. .1— The Privy Connell 

doclinod to entertain an argument 
which had not been presented to, or 
sifted by, tho ots. in India, especially 
06 tho subject to be decided oonoemod 
the diversilled & oompiieated law of 
India as to tenure of land. — S bcrsttary 
OK State for India in Council v. 
Raja Jvoti I'rariiad Singh (1926), 53 
L. n. Ind. App. 100.— IND. 

536 vili, .1 — Where a question 

whether minor inemlters of a family 
were bound by a decree in a former suit 
brought by the managing member, has 
been abandoned In the High Ct.. It 
cannot be raised before the Judicial 
Committee, as the question is one of 
mixed law & fact. — ^Linqakgowda v. 

10 


Basangowda (1927), 64 L. R. Ind. 
App. 122. — IND. 

PART X. SECT. 8, SUB-SECT. 10.— 

C. (0). 

sm. Effect of order — Case reniiited " to 
the fury ” for assessment of ctnmaaes — 
Not order for assessment by original 
fury.] — Licw v. Wing Lee, [1926J l 
D. L. R. 078 ; 37 B. C. R 81.~^AN. 

PART X. SECT. 3, SUB-SECT. 10.— 

D. (a). 

607 I. JM alter of discretion — Exercised 
by Indian courts.] — The Judicial Com- 
mittee is extremely reluctant to luter- 
fei*e with the amount of a decree for 
maintenance unless there has been 
some miscarriage in the way the amount 
has been uirived at. — IAkuadeshwaki 
BAHUASIN V.JtlOMESnWAR 81NGH (1929), 
56 L. 11. Ind. App. 182.— IND. 

PARTX. SECT. 3, SUB-SECT. 10.— 
D. (b) i. 

•n. Amount of maintenance.] — The 
Judicial Committee is extremely re- 
luctant to interfere with the amount 
of a decree for maintenance unless 
there has been some miscarriage in the 
way the amount has been arrivetl at. — 
Ekkadeshwari Bahnasin V. Home- 
BHWAR Singh (1929), 1. L. R, 8 Pat. 
840.— IND. 
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658. Add, Annotation: — ^Hefd. Kobins v. Natioixal 
Trust Co.. [1927] A. 0. 516. 

653a. Applicable to appeals from every court 

in Empire.] — R obins v. National Trust Co., 
[1927] A. 0. 615; 96 L. J. P. C. 84; 137 
L. T. 1 ; 43 T. L. R. 243 ; 71 Sol. Jo. 158, 
P. C. 

Annotation: — Consd. Pope Appliance Corpn. v. Spanlab lliver 
Pulp & Paper Mills, [1029] A. C. 209. 

653b. .] — Meld : it would he a procedure 

contrary to the practice of the Privy Council 
to permit an appeal to succeed where a find- 
ing: dependent upon a definite fact was agreed 
to by a Ct. of Appeal, & applt.’s claim could 
be defeated on other grounds. The appeal 
was dismissed with costs. — Groat v. Hydro- 
Electric Power CoMAnssioN of Ontario 
(1029), 47 R. P. C. 1. P. C. 

668a. Separation of Joint Hindu family.] — Whether a 
member of a joint Hindu family has affected a 
separation is a question of fact, & the Judicial 
Committee will not interfere with concurrent 
findings that he has so separated where they 
are sux>ported by evidence. — Bax Krishna 
V, Ram Krishna (1931), 68 L. R. Ind. App. 
220, P. C. 

676. Add, Anyioiaiion: — Refd. Robins v. National 
Trust Co., [iS>27] A. 0. 515. 

685. Add Annotation : — Gencfalhi^ Consd. Re Trans- 
ferred Civil Servants (Irchindj Compensation, 
[1929] A. C. 242. 


03511 . ,] — The Judicial Committee of the 

Privy Council has jurisdiction to recommend 
the alteration of a former Order in Council 
on the ground that, by inadvertence, it did 
not give effect to the intention of the Board 
as expressed in their judgment. — Rai 
Jatindba Nath CHowDHURy v , Uday 
Kumar Das (1931), 47 T. L. R. 274 ; 58 
L. R. Jnd. App. 141, P. C. 

690. Add, Annotation: — Consd. Re Transferred 
Civil Servants (Ireland) Componsaiion, [1929] 
A. C. 242. 

690a. Add. Annotation Consd, Rc Transferred 
Civil Sorvant-s (Ireland) Componsaiion, [1929] 
A. C. 242. 

egOb. .] — There is no inherent incompetoncy 

in the Judicial Committee of the Privy 
Council to order the roliearing of a case which 
has alrtjady been decided by the Judicial 
Committee, oven where a question of a right 
of property has been involved, but such an 
indulgence will only bo granted in very ex- 
ceptional circimistarices. — Re Transferred 
Cjvh. Servants (Irkiand) CoMeENSATroN, 
[1929] A. 0. 242 ; sr/h notn. Rc Irish (^ivil 
Servants, 98 li. .1. V. C. 39 ; 140 L. T. 2.51 ; 
aid ) 7iom . Re ARi’icf.E X. OP Articles of 
AoREEMICNT for 'riMIATY RI^TWEEN GrEA'C 
Britain iREr.ANu, 45 ^r. L. U. 57, P. C. 


Part XL— The Supreme Court of Judicature. 


775. In the cross-reference before case for 

“Judicature Acts, 1878 (c. 0(i) t> 1902 
(c. 31) ” read “Judicature (Conrsoiiuatiou) 
Act, 1925 (c. 49).“ 

779. Add. Annotation : — Apld. Horrell v. St. .Tohxi 
of Bletso, [1928] 2 K. B. Cl 6. 

781. Add. Annoiafion Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

784. Add. Annolaiion: — As to (1) Refd. (’ampbell 
Poliak, [1927] A. C. 732. 


786. Add. Annotation : — Refd. Lowe v. Benth'y 
(1928), 44 T, L. R. 388. 

789. Add. Annotation Refd. Earle v. Hemsworth 
R. D. C. (1928), 140 L. T. 09. 

790. Add. Annotation -Refd. The Fagerues, 
[1920] P. 18.5. 

809. Add. Annotation : - Refd. KackJiam i\ 
Tabrum (1923), J29 L, T. 24. 

827. Add. Annotation:- -Vietd, Caju'on v. Caprori, 
[1927] P. 213. 


PART X. SECT. 3, SUB-SECT. 10.— 
D. (b) ii. 

650 vi. — - — .] “Whci'C all tbo eta. 
below havo coiicuri-ed In the flndinicw 
of (act, the Judicial Committee will 
ordinarily accept thorn & not review 
them. — Lain'o u. Toronto Ornerai. 
Trusts Corpn.. 11924] 4 I). L. R. 1138. 
—CAN. 

650 vii. .] — Montreal Trans- 
port atiov Co., Ltd. t. R., [1920] 2 
D. 1.. n. 802.— CAN. 

650 vill. .]— When in a suit to 

set ivsido a sale for arrears of revenue 
both ct8. in India have fomid that there 
were no arrears, the J udicial Committee, 
In accordance with its practice as to 
conciiiTont hndinsB, will not interrfere, 
although the findlncrs depend upon tlie 
meanlnt? & effect of aomowhat obscure 
revenue records, & are based upon the 
view that the records show payments 
in advance. — Narendra Nath Dutta 
V. Ajidul Haktm (1928), 55 L. R. Ind. 
App. 380.— IND. 

660 lx. .] — Croat «. Ontario 

Hydro -EuJcrrRic Power Commission, 
[1030] 1 D. L. R. 481.— CAN. 

PART X. SECT. 3. SUB-SECT. 10.— 

D. (c). 

680 1. W(mt of prosecuiion — Juris- 
diction of Court of Appeal over coais.l — 


I Cleavk V. McDonald, [19271 N. Z. 

\» L. H. 133.— N.Z. 

part X, SECT. 3, SUB-SECT. II. 

I _ Aooinst legal represent alires 

of mspotwZrn/.s'.| - Whore some of resps. 
in ttio app<'H.l before tli<5 Ihivy Council 
were d»«n]. A' their IcgruJ ropresonta* 
tHtlvc luid not been brouii?bt on tlio 
record when the appeal was hoard & 
juiimnent deliv* r ’d by the J’rtvy 
Council :-//cW; the <iocree aKaliiFt 
thein was not a noJlity nntler Judicial 
Committee Act, JH33, s. 23. Kalvani 
IhLLAl V. Tuihuvknkadaswami Av* 
y A SOAR (1924), 1. L. R. 47 Mad. 618, 
—IND. 

t Order dirertinff restitution. ] — 

; Whore an application is made to »>btain 
' restitution as the necessary result of an 
order of Ills Majesty in Council, that 
application must bo taken as one to 
“ enforce ’* an order in Council &: wll 
be irovemed by Art. 183, & not by tbo 
eeuera! Art. 181 of Indian Limitation 
Act, 1998.- SOHAN Bull v. Baij.nati! 
Das (1928), I. L. R. 50 All. 767.- IND. 

part X. SECT. 8, SUB-SECT. 18.— 
A. (a) i. 

719 ii. Rot appearing Irui lodging 

ease.] — Resps., who did not appear, 

u 


I but liad lodiCiMl a case, allowed c-ohIh 
up t.o t he date of doliij? HO.—-(iAJAi>nAR 
Mahton a. Amiuka IT«am<vd Tiwaki 
( 1920). J. L. n. 47 All. 109.’- IND. 

PART XL SECT, 2, SUB-SECT. 1. - 
A. (a). 

HP. To hear ach'an.l—A Judjf(3 of the 
lllffh Ot. may direttl Uie whole of a eaw^ 
which cmncH bedore him for hcarlniif to 
bo arsruod before the Fu)} Ct.'- State 
oE New South Wal)<>4 v . Common- 
wealth (1926), 38 C. L. R. 14. —ACS. 

PART XL SECT. 2, SUB-SECT. 3. 

It. To resfHnd palent—Allhmigh 
i}oid(d)le or void at law ] — Martin v. 
Kennedy (186()), 2 Or. 80. — CAN. 

»w. To try validity of uriU — Impfwtant 
qucsHons involved — Transfer of actvm 
fnym surrogate amrt.] — Where the 
validity of a will relating to both real 
Sc personal estate was In dispute, the 
personal property being worth, at 
feast, £2,000, & It was sworn & not 
tlenlod that the questions to be deter- 
mined wore of sueh Importanoo that 
they could be more clTectualJy tried 
& disponed of In tbo ct. of chancery 
1 than In the surrogate ct, an order for 
' removal was made. — Re (l8C6), 

' 1 Ch. Ch. 376.— CAN. 
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881a» .] — When a judge ad^urns a 

chambers summons into ct. under E. S. O., 
Ord. 54, r. 22, & does not direct that it is to 
be heard in ct. as chambers, the matter is in 
ct. for all purposes & is open to the press. — 
JJaudib ^ Lane v. Ohilteiin (1927), 96 
L. J. K. B. 773 ; 43 T. L. E. 477 ; on appeal, 
[1928] 1 K. B. 663; 90 L. J. K. B. 1040 ; 138 
L. X. 14, C. A. 

884a. — .] — Habdie & Lane v, Chilteirn» 

No. 831a, ante. 

840a. To order amendments — Judge ^ing causes 
in short cause list.] — ^Although it may be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
leave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 
— Thomas v. Aldbrton, Ltd., [1928] 1 K.*B. 
638 ; 97 L. J. K. B. 269 ; 138 L. T. 316, O. A. 

866. Add. Annotation : — Reid. Capron v. Capron, 
[19271 P. 243. 

902. Add. Annotation: — FoUd. Ha Carroll (1930), 
47 T. L. n. 20. 


903a. -.] — The Ct. of Appeal has no 

original juri^ction in haheae corpita, & where 
an app^ is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
haheas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
Ct. of Appeal from making an order requiring 
security for the costs of the appeal to be 
given if applt. is an impecunious person. — 
Re Carroll, [1931] 1 K. B. 104 ; 100 L. J. 
K. B. 62 ; 144 L. T. 164 ; 47 T. L. R. 20 ; 
74 Sol. Jo. 770, C. A. 

916. Add. Annotation : — Apld. Smith v, Tsalcyris 
(1929), 167 L. T. Jo. 92. 

919. Add. Citation : — sub nom. R. v. IiiiNQWORTH, 
32 W. R. 461. 

After this case add See, now. Judicature 
(Consolidation) Act, 1925 (c. 49), s. 26.” 

944, Add. Annotations : — Refd. Davey v. Robinson, 
[1923] I K. B. 563 ; Shrager v. Dighton, 
[1924] 1 K. B. 274. “ 


Sect. 5.— OFFICERS AND CENTRAL OFFICE 

(Vol. XVL, p. 189). 

Add the following case : — 

949a. Officer — Right to institute suit — Personal 
interest.] — It is against public policy to 
allow an officer of the ct. to institute suits, in 
the conduct of which he may have a direct 
personal interest. — Hosanna Arathoon 

Kerakoose V. Seblb (1844), 3 Moo. Ind. 
App. 329 ; 4 Moo. P. C. 0. 459 ; 18 E. R. 623. 


Part XVI. — Consular Courts 


964. Add. Annotations : — Refd. Rudd v. Rudd, 
[1924] P. 72; Bartlett v. Bartlett, [1925] 
A. 0. 377. 

956a. To make declaration as to validity 

o! divorce — Granted on grounds not authorised 
by English law.] — Resp. & his wife, applt., 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Uabbinat at Alexandria in 
accordance with the J ewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against reap, in the 
Supreme Ci;. for Eg^t for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jtirisidiction over British subjects 
w as conferi'^, pi-ovided by art. 90 that “ in all 
matters relating to marriAge, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the religious law or custom 
of the persons concerned,” Ait. 103 con- 
ferred ” all such jurisdiction in matrimonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
riage, as for the time being belongs to the 


High Ct. in England ” : — Held : applt. was 
entitled to the declaratory decree which she 
sought. — Sasson V. Sasson, [1924] A. 0. 1007 ; 
94 L. J. P. C. 13 ; 132 L. T. 163, P. 0. 

Annotation : — Refd. Bartlett v. Bartlett, [1025] A. C. 077. 

956b. To try action for damages for 

breach of contract — Breach In England.] — 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct, thereby established 
extends, as regards Egypt, to, so far as 
material: *” (i) British subjects, as herein 
defined, within the limits of this Order, 
(ii) The property & all personal & proprietary 
rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.” Rules of 
ct. made under the order contain a provision 
for substituted service, but none for service 
out of the jurisdiction. Applt., a British 
subject resident in England, contracted in 
England to buy from resp., who was resi- 
dent in Egypt, a concession granted by the 
Egyptian Govt, in connection with irriga- 
tion, & for the employment* of resp. in 
Egypt. Applt. repudiated the contracts by 
a cable despatched from England. Resp. 
issued a writ in the Supreme Ct. for Ec^t 
claiming damages from applt. for breach of 


PART XI. SECT. 2. SUB-SECT. C.—A. 

»y, Lorcrf tnasterih--~\/uri3diciHm of .) — 
l.ocal masters have no authority to sit 
on the final hearing & adjudge the 
merits on applications to the summary 
Jurisdiction of a judge of the K. B. 


over exors., administrators & trustees, 
no matter how such appUoatious may 
be oommeneed ; nor have they Jucia- 
diction to r^er such applications to a 
Judge of the K. B. The office of a 
master or looal master in Saskatchewan 
is to be distinguished from that of a 

12 


master in IfMglaxid & from that of a 
county ct. Judge exercising Jurisdiction 
as a local Judge of the Superior Ct. in 
those Provinces In which he is appointed 
a local judge. — L ouch p. Oisos (Sasfc.), 
[1928] 1 D. L. R. 365 ; [19271 3 W. W. R. 
780.-~OAN. 



the contracts, & obtained an order for sub- i 
stituted service in Egypt : — Held : the cable | 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no juriadir^tion 
in the case. — Martin v. Stout, [10251 A. C. 
860 ; 94 L. J. P. C. 71 ; 132 L. T. 073 ; 41 
T. L. B. 176, P. C. 

»69a. Transfer of jurisdiction — Effect of 1 

Treaty of Peace (Turkey) Act, 1924 (c. 7).l — ; 
Petitioner, the wife of a British subject | 
domiciled in Turkey, obtained in His Britannic | 
Majesty’s Supreme Ct. for the Dominions of ' 


Vd. XVL- Courts. Cases 966b— 1126. 

the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratiOcation of the Treaty of Lausanne the 
above ct, ceased to exist before the decree was 
made abaolvito : by virtue of the 

combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Timty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1024, the Divorce Division of the High Ct. 
liad jurisdiction to make the decree absolute. 
— SiiAOER r. Smaqrr, [1025] P. 105 ; 94 L. .1 . P. 
66 ; 133 L. T. 319 ; 69 Sol. Jo. 724. 


Part XVII. — Forest Courts. 

974a. Court books — Duty of clerk to produce for inspection.] — A.-G. v. Brown (1814), 2 J,. T. O. 8. 

424 ; 8 J. P. 711. 


Part XXI. — Palatine Courts. 

1014a. .] — Dyke v. Stephens (1885), 29 Hoi. Jo. 082. 


Part XXIII. — Borough and Local Courts of Record. 


1024a. S. P. Pendred v. Ouamrehs Oro. 

Eliz. 2.56 ; 78 E. K. 612. 

Annotation : — Refd. Goodson v. Duflleld (_■”< . T 313. 


1053. To the reference before this casfs add 
“ ; Liverpool Corporal ion Act, 1921 (c. Ixxiv), 
ss. 224-263.” 


Part XXV. — Judicial Commissioners. 

1126. Add. Annolation : — Retd. SiiUaburv & Fordingbridge District Di’aiiiiigc: lioard v. Soiitlicru 
Tanning Co, (]02(i). I.td., 110271 2 K. B. 


Vi 
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CROWN PRACTICE. 

Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


46a. Ball to answer Sc pay penalties — Liability of 
sureties.] — Where a person is proceeded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), 8. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer &> pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally autheient 
for the amount of the bail indor.sed on the 
writ . — Re Attpield (1924), 93 L. J. K. B. 
1004. 

166* Add* Annotation : — Refd. Food Controller v. 
Cork (1923), 130 L. T. 1. 

240a. Bills of exchange — Transmitted from 

abroad by foreign agents.] — 11. v. Hunteu 
( 1817), 4 Price, 258 ; 146 E. R. 457. 

246a. Rights of landlord — Not entitled to payment 
from sheriff of rent due before writ.]— R. v. 
Db Caux (1815), 2 Price, 17 ; 146 E. R. 7. 

246b. Subsequent arrears of rent — Goods kept 


locked up by sheriff for long time.] — The ct. 

refused to interfere, so far as to order tho 
effects to be sold, & the rent in arrear to be 
paid out of the produce. — R. v. Hill (1818), 
6 Price, 19 ; 146 E. R. 729. 

248a. .] — R. V. Bingham (1831), 2 Or. & J. 

130 ; 2 Tyr. 46 ; 1 L. J. Ex. 62 ; 149 B. R. 55. 

298a. Secret profits received by agent of Crown.] — 
An English information will lie against a 
servant employed by the Crown in making 
confidential inquiries, in respect to .secret 
profits alleged to have been made in the course 
of his employment. — A.-Q. v, Goddard (1929), 
98 L. J. K. B. 743 ; 45 T. L. R. 609 ; 73 
Sol. Jo. 514. 

308. Add* Annotation : — Apld. Chowood v. Lyall, 
[1929] 2 Ch. 406. 

309. Add. Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

313. Add. Annotation : — Refd. Re Kent Coal Con- 
cessions, Burn V. The Co., [1923J W- N. 328, 


Part II. — Petition of Right. 


319. Add. Annotation : — Refd. Constantincsco v. R. 
(1927), 11 Tax Cas. 730. 

320. Add. Annotation :< — Refd. Badman • v. R., 
[1924] 1 K. B. 64. 

322. Add. Annotations : — Distd. Gilleghan v. 

Minister of Health (1931), 47 T. L. R. 439. 
Refd. Rowland v. Air Council (1923), 39 
T. L. R. 228. 

322a. Ministry of Health.]— By 

Ministry of Health Act, 1919 (c. 21), s. 7 (1), 

“ The Minister may sue & be sued by the 
name of the Minister of Healtli, & may i 
for all purposes be described by that name ” : j 
— Held: this provision does not enable an 1 
action to be brought against the Minister for | 
alleged breach of a contract made by tho | 
Minister as a servant of the Crown, A the i 


proper remedy is against the Crown by 
I>etition of right. — Gilleghan v. Minister 
OP Health (1931), 47 T. L. R. 439. 

323. Add. Annotation : — Refd. Re Mason, [1928] 
Ch. 385. 

323a. Claim against Dominion.] — A petition of 
right cannot be brought in tlie High Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion. — A.-G> v. Great Southern & 
Western Ry. Co. of Ireland, [1925] A. C. 
754 ; 94 L. J. K. B. 772 ; 133 L. T. 568 ; 4 1 
T, L. R. 576 ; 69 Sol. Jo. 744, H. L. ; revstj. 
S. C. Bub nom. Groat Southern «te Western 
Rv. Co. of Ireland v. R., [1924] 2 K. B. 450, 
C.^\. 


PART I. SECT. 1. SUB-SECT. 4.— 
A. 

»a. Power of court to give relief to 
debtor.]— n. v. Bontkb (1843), 6 O. S, 
651.— CAN. 

PART 1. SECT. 1, SUB-SECT. 4.— C. (o). 

ftb. Oeneral issue pleaded — Suhsequent 
proof of ^Croirn' 8 title to reversion — 
WiihdravxU of plea — Costs .] — Jn an 
InfonnatJbn of intrusion, the rule to 
plead was served on Nov. 21, 1832. 
Deft, from time to time obtained 
further time to plead, & on Apr. 15, 
1833, pleaded the general issue. Notice 
of trial was served for the slttlngna after 
Michaelmas term, 1837 ; & the trial 
was postponed at the instance of deft. 
On Jon. 23, 1838, deft, discovered 
certain documents, showing, as he 
alleged, that the reversion was vested 


in the Crown. The ct. allowed him 
to withdraw tho plea of the general 
issue, & plead his title specially, upon 
payment of all costs incurred hy the 
Crown, consequent on the plea of the 
general issue. — A.-G. v. LANaFono 
(L(>ki>) (1838;, 2 Jo. Ex. Ir. 019. — IR. | 

PART I. SECT. 1, SUB-SECT. 4.— C. (d). 

85 il. . 1— R. V. Watson 

(1828), N. B. Dig. 447.— CAN. 

PART I. SECT. 2. SUB-SECT. 1. 

sd. Kffect of uyrii — On accrual of 
prerogntiev rights.] — Prerogative rights 
which might accrue to the Crown by 
virtue of a writ of extent are dependent 
upon tho issup of the writ Itself. As 
it was too late to issue the writ : — 
Held : there was no direct liabllltT to 
tho. Crown by the insolvent co. — Pc 

14 


EXi-'KLflTOR ELECTUIC DaTUY MACHIN- 
KFCY, Ltd., ri923] 3 D. L. R. 1176; 
62 O. L. R. 225 ; 2 C. B. R. 599.— CAN. 


PART II. SECT. 1. 

317 i. f^/rposes,] — Upon petition of 
right tliere is no powes in tho ct. to 
compel the Crown to make a grant of 
land. — Keewatin Power Co., Ltd. 
V. Kkkwatin Flour I^Dlis Co., Ltd., 
Keewatin Power Co., Ltd. v. Lake 
OF THE Woods Milling Co., Ltd., 
[19261 4 D. L. R. 531 ; 59 O. L. R. 
406.— CAN. 

PART II. SECT. 2, SUB-SECT, 1. 

o i. Property in pitssession of 

third party .) — A.-G. for Ontario r. 
McLean Gold Minks. Ltd., [1927] A. C. 
185 ; 95 L. J, P. C. 217 ; 130 L. T. 194, 
V. C.— CAN. 
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383. Add, Annotaiion :~Reld. A.-G. for Ontimo v. 
McLean Gold Mines Co. (1920), 95 L. J. P. C. 
217. 

347. Add. Citation : — 15 Asp. M. L. C. 571. 

Add. Annotation : — Refd. Brocklebank v. R., 
[1025] 1 K. R. 52. j 

351. Add. Annotation : — Distd. A.-G. for Straits I 

Settlements v. Panf? Ah Vew, [1025] A. V. ! 
555. I 

352. Add. Annofatiom : — As to (1) Distd. A.-G. 
for Straits Settlements v. Pang Ah Yew, 
[1925] A. C. 555. Refd. Jamieson v. Downie, 
[1923] A. C. 691 ; Badman y. R., [1924] 1 
K. B. 64. 

353a. Compensation for injury to property in ! 

Ireland.] — No claim for compensation f<*r ■ 
injuries done to pi'oporty in Irohind is i 
maintainable against the Crown in an Knglish 
ct.— Price v. R. (1925), 42 T. L. R. 179. 

355. After this case add “ Effect of In- 

demnity Act, 1920 (c. 48 ).] — Sec Cokstitu- 
TIONAL Law, Nos. 203a, 499a, 499b, 526a- 
52 Gd, 534a, ante,"' 

356. Add. Annotaiion : — Folld. A.-G. for Straits 
Settlemenft v. Pang Ah Yew. [1925] A. (\ 555. 

356a. . i — Under Crown Suits Ordinanc'o. j 

No. 22 of tl:e Straits Settlements a ])etition i 
of right can be maintained to recov<n' damages ! 
arising froiii a collector of land revenue I 
selling land under Oi'dinance No. 35 for I 
arrears of revenue witlu)ut lii*st serving a 
written notice of demand as re(piired by s. 4. 
The coliectx)!’ in selling is an agent of the 
Crown although he acts under .statuioiy 
authority, A- the fact that ho has carried out 
his duties in an unaiitliori.^ed manner does 
not prevent the Oown iron* tavi’ig iiahle.— | 
A.-G. FOR Straits Seitlemen as Panq : 
Ah Yew, 1 1 925 J A. C. 555 ; 94 L. J . P. v‘. j5u ; j 
133 L.T. 106, P.O. 

360 Add. Annoiaiioris : — Distd. Wigg v. A. -(4. f.>r ' 
Irish Free State, 11927] A. O. 674, Consd. | 
He Transferred Civil Servants t Ireland) ! 
Compensation, [1929] A. C. 212. Refd. Nixon | 
V. A.-G. (1930), 100 L. J. Cli. 70. | 

361. Add. Annotations : — Distd. Wigg a. A.-G. for \ 
Irisli Pi'ce State, [1927] A. C. 674. Consd. | 
Re Transferred CJivil Servants (Ireland) Com- ; 
pensation, [1929] A. C. 242. Refd. Nixon | 
a. A.-G. (1930), 100 L. .1. Ch. 70. j 

After this case add : — j 

.] — See, further, Revenue, Vol. XXXIX., , 

pp. 307, 308, Nos. 836-841. | 

363a. Bona vacantia — Recovery by next of kin.] — | 
Re Mason, No. 374b, ])Ost. | 


American Steam Navigation Co. v, Pro- 
curator-General (1925), 42 T. L. R. 81. 

389. Add. Annotations: — Folld. Civilian War Claim- 
ants Assocn. V. R. (1930), 46 T. L. R. 681. 
Refd. Buerger xk New York Life Assce. 
(1927), 96 L. J. K. B. 930. 

370. Add. Axmotatiom: — Folld. Civilian War 
Claimants Assocn, v. R. (1930), 47 T. L. R. 
102. Consd. Hungarian Property Adminis- 
trator V. Piiiegold (1931), 100 L. J. K. B. 
383. Refd. Re Mason, [1929] I Oh. 1. 

370a. CO., whose members were 

Biitish civilians who had suffered loss or 
damage by wuilike operations during the 
War, presented a petition of right claiming 
on their behalf payment of compensation 
out t)f the money paid or payable as repai-a- 
tions by Germany under the Treaty of 
Versailles. The suppliants contended that 
tb(j CJrown was the agent or trustee of tht‘ 
claimants : — Held : on demurrer, the Crown 
could not be agent or trustee for individual 
subjects in any matter connected with the 
treaty -making Pi>wor, the petition of right 
disclosed no claim in law against the Crown, 

Ac. therefore tlu^ demurrer must bo allowed.-— 
Civilian War Claimants Assocn., Lti>. 

V. IL (1930), 47 T. \j. R. 102. C. A. ; affd., 48 
T. iu H. 83; 75 Sol Jo. 813, H. L. 

371. After this cn,s<j aihl ** Compensation for use 
of Invention by Crown,] — See 1’atents, 
No. 1073a, post.'' 

372. Add. Annotaiion : - Hetd. Bl own v. Dagen- 
ham U. C^, [1929] 1 K. B. 737. 

374. Add. Annotation : Apld. Badman v. R., 
[1924] 1 K.B. 64. 

374a. When allowed.}- Under Petit ions 

of Right Act, 1860 (c. 34), s. 7, the ct. lias 
jurisdiction U> allow a /petition of right to be 
amended, provided the amondment does not 
involve a substantial alLuation in the cause ^ 
of action, so that th<^ allowance of it without 
a fresh hat would of)er*Hte in derogation of the 
prerogative^ of tb.e Creavn. The test whether 
a parthnilar amendment ought to be allowed 
is this : if the petition had originally been 
picseiited in the form in which it stands after 
amt ndrmmt, is th*ri c a reasonable probability 
tliat the tiat woulti not have* hecni refused? — 
Badman Buotiierh v, R., (1924] 1 K. B. 64 ; 

93 L. .1. K. B. 132 ; 130 L. T. 264 ; 68 Sol. 

Jo. 166, C. A. 

374b. — — Service of copy on person In possession 
of property claimed — Petitions of Right Act, 
1860 (c. 34), s. 5, J— A luuaLie, at tlio date of 
her dt?ath in 1798, was t ulitled to certain 


368. Add. Annotations : — Consd. (Vnnrnercia] A' ■ 
Estates Co. of Egypt v. Board of Trade, j 
[1025] 1 K. B. 271. Refd. NeLherlands- : 


funds in Court rej^resenting t.he rtisiduary 
eHtid,e t>f h/‘r father. In 1794 tlie mastej* liad 
reported that the lunatic liad no heir-at-law 


PART II. SECT. 2, SUB-SECT. 3.— A. 

346 li. .] — Mactxhli.li*. IL. 

[1025] Exob. a R. 133.— CAN. 

846111. -R. V. Canaj^a Steam 

SHIP Links, Ltd., [1927] l D. 1^. IL 
991 ; [1927] 8. C. K. 68.— CAN. 

846 iv. — —.]— Kenney v. R. 
(1882), 1 Exch. 0. R. 68.— CAN. 

if. Refund of part of price of rnineral 
rights in land under sea.] — Ketchkn v. 
11 . (B. O.). [1927] 3 \V. W. R. 152.— 
CAN. 

PART II. SECT. 2, SUB-SECT. 3.— C. 

361 vill. .] — Kendall c. 

R., H926J Exch. C, R. 34.— CAN. 


PART II. SECT. 3. 

374a i. - HJau be amended by 
fovrt—W hen aUoweu .] — Where a kuj>- 
plJant lo srt/^tituto or add a 

Hubstanl.iiilly new cause of action, the 
aniendiiient should not he allowed in 
the abwiuco of the Lieutenunt- 
(Jovertior'h hut or the consent of the 
A.-G. ; blit If the substance of the 
euso is red chuuer^^d. the ct. can help 
I the suppliant by uniendineut. — 
* Noktiieun ConjStucctjo.n Co. v. 11., 
; 3 IL L. n. 1069; 2 W. WL It. 

. 759.- CAN. 

I>74a n. .] — Even if 

the ct. has power In sonao eases to 
! amend a petition without tho oouBout 
of the Crown, that power must bo 
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[ liniitod to minor matterH, & cannot go 
I tho length tif allowing a Huppliunt to 
! change the character of ms claim 
against the Crown, either by adding 
to It or wlthdrawhig part of It or by 
I oddtng parties as co-defts. with tho 
i Crown.— Fi.k.xlume Sion Co. t>. Macky 
Hjgn CfL. 11923] 1 1 ). L. K. 1185 ; 51 
, O. L. R. .595.- CAN. 

374a iii. .] A peti- 

tion cannot be aitnuided, unless one 
month’s notice of tho suhstantx’i of the 
i petition is given to a law oiflecr. — 

I OlT’ICIAL Absionef, V. R., [1922] 

1 N. Z, L. R. 265.— N.Z. 

t 374a iv. .] — I'lTZ- 

PATmcK V. R, (1926), 67 O. L. R, 178.— 

I CAN. 



Oaaas 87fl>— 41W. EnoLish and Emfibe 

or next of kin. In 1798 & 1801 the Grown 
made ex gratia ^ante of these funds to certain 
persons & obtained an indemnity in respect 
of these grants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
parties agreed to confine themselves, for the 
present, to seeking a determination of the 
following questions : (a) whether the petition 
was maintainablo on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt with by his present 
Majesty or his nominees or grant-ees or was 
carried to the Consolidated Fund ; (6) whether 
the petition was barred by any Statute of 
Limitations ; (c) whether in view of Petitions 
of Right Act, 1860 (c. 34), s. 5, the suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ex gratia grants had been made : 


Digest Supplement. 

’-•Meld : Petitions of Right Act, 1860 (c. 34), 
s. 6, did not apply to the case. — Re Mason. 
[1928] 1 Oh. 385; 97 L. J. Oh. 321; 139 
L. T. 477 ; 44 T. L. B. 226 ; on appeal, 
[1929] 1 Oh. 1, 0. A. 

Awnotatiort .—Refd. Re Blake, Re Minalian’B Petition of 
Right (1931), 100 h. J. Ch. 261. 

375. Add. Annotations: — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. Civilian War Claimants Assocn. r. R. 
(1930), 46 T. L. B. 581. 

881. Add. Annotations : — As <o (1) Refd. Jamieson 
V. Downie, [1923] A. 0. 691 . As to (3) Apprvd. 
Badman v. R., [1924] 1 K. B. 64. 

388. Add. Annotations: — As to (1) Consd. Re 
Mason, [1929] 1 Ch. 1. Refd. Cayzer, Irvine 
V. Board of IVade (1926), 96 L. J. K. B. 134 ; 
Hungarian l^roperty Administrator v. Fine- 
gold (1931), 100 L. J. K. B. 383. 


Part III. — rScire Facias. 


426. Add. Annotation : — Consd. Austrian Propei^y 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. R. 660. 


449. Add. Annotation : — Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 
63. 


Part V. — Habeas Corpus 


464. Add. Annolat\<m Refd. Secretary of State 
for Home Affairs v. 0*Brien, f 1923] A. C. 603. 

469. Add. Annotations : — Aato{l) Distd. Secretary 
of State for Horne Affairs v. O’Brien, [1923] 
A. 0. 603. As to (4) Refd. R. v. Maidstone 
Prison, Ex p. Mncruire, 119251 2 K. B. 266, 
Oencrally, Refd. Itc Cairoll, jI93l] 1 K. B. 
317. 

470. Add. Citatiom .—[1923] 2 K. B. 301 ; 92 


L. J. K. B. 797 ; 129 L. T. 419 ; 87 J. P. 
166 ; 21 L. G. R. 419 ; 27 Cox, C. C, 433 ; 
sub nom. O’Biuen v. Secretary of State 
FOB Home Appairs, 67 Sol. Jo. 653 ; on 
appeal, sub nom. Secretary op State for 
Home Affairs v. O’Brien, [1923] A. C. 
603, H. L. 

Add. Annotaiion : — Refd. Campbell v. PoUak, 
[1927] A. C 732. 


379 i. Parties — JovnArr of — Not 
ilroum with another resvondent.] — I <5aii 
hiul no authority in which it hay been 
decided that a rtisp. may bo joined with 
the Crown in a petition of right, & aa 
anplts. object to being so joined, I 
think they are cjntitled to succoetl 
(Drapkk, j.). — McNeil’s Exoiw. & 
Dp, Bkhnauos r. II. A PKNuiattiAST 
(1980), W. A. li. R. 4.- AUS. 

380 SiJ. .]- The Crown 

expropriated certain lands, & in the 
plan 6l description deposited In the 
registry office, named M. as the owner 
of a part. M., then, having obtained 
a flat from the Crown, flJed a x>etition 
of right in this ct. claiming the value 
of the land espropriutod. M. later 
(iiscovorod that his wife & not himself 
was the owner of the laud expropriated, 
^ a motion was made for leave to amend 
the petition of right by substituting 
the wife’s name for that of M. as 
suppliant : — Reid : as no action can 
lie token against the XJrown without 
first obtaining Its flat wbloh gives the 
ct. jurisdiction, such an amendment 
could not bo allowed & the motion 
was, under the olroumstanoes, disuilssed 
without costa. — Mohenoy v. R.. [1927] 
Bxch. O. R. 238.— CAN. 

g i, Dffmioe — When particulars 

ordered.) — ^O’B rien & Doiieny e, K., 
(11)251 Exch. C. R. 1.— -CAN. 

sk. GJaim against individual as 
well 03 Oroum — Necessity for separate 
ociion against individual — Aeticn 
petition of right tried tog^ur.h- 


I 


Northern CoxsniuenoN Co. v. II., 
fl923] 3 1). D. R. 1069 ; 2 W. W. K. 
759.-- CAN. 

893 i. Discovery — Suppliant* s right 
as against Croicn.] — In proceedings by 
petition of right against the Crown, an 
or<lcr w ill not be made for the examina- 
tion by jietltiouer of au officer of the 
Crown for discovery before trial. — 
CROMinw V. R., 1192.3] 2 D. h. 11. 512 ; 
63 O. L. II. 72.-~CAN. 

393 fl, .3 — A suppliant pro- 

ceeding by way of petition under 
Port JI. of Ci’own Suits Act, 1908, Is 
not entitled to au order for discovery 
of documents against the Oown. — 
Raynkr V. R., 119291 N. Z. L. R. 805. 
— N.Z. 

394 i- Evidence — Durden of proof — 
Negligence charged against officers d: 
servants of Croit?n.)— The burden of 
proof is upon the suppliant, who must 
show' that there was nngUgenoe, & the 
maxim res ipsa loquitur cannot bo 
invoked to relievo him of the onus in 
such actions under Exch. Ct. Act, 
1906, 8, 20. — Montreal Transpor- 
tation Co. r. R., 119241 4 D. L. R. 
808.-~CAN. 

PART III. SECT. 1. 

si. Whether lorit will issite against 
heir — A fUr return of nulla bona by 
administlrator.] — sci. fa. will not Issue 
against an heir under 5 Oeo. 2, although 
an execution may have issued against 
the goods & chattels in the hands of the 
adimnistrator tSc been returned nuOa 


I hoTui. — Paterson v. McKay (1823), 

! Tay. 43.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

sm. Civil proceeding — Appeal to 
Court of King's Bench,\ — The writ of 
habeas corpus is a oivil proceeding what- 
ever may bo the cause of detention, 
whether a criminal or supposed criminal 
or civil matter or any other illegal 

I detention. A judgment maintaining 
I a w rit of habeas corpus is a Judgment 
in a civil case, dc is susceptible of appeal 
to the Ct. of K. B. — Er p, Fono, Ex p. 
You, Ex p. Chalifocx, [1929] 1 
D. L. R. 223 ; 50 C^. Oim. Cas. 213 ; 
g. K. 44 K. B. 476.— CAN. 

sn. .1 — Ex p. Fong, Ex p. You, 

Ex p. Cbaufoux, [19291 1 D. L. R. 
223 ; 60 Can. Crlm. Cas. 213 ; 44 Que. 

i K. B. 476.— CAN. 


i PART V. SECT. 1, SUB-SECT. 2.— A. 

I 0 I. Commiimenl not in 

, any criminal case under any Act of 
\ Parliament of Canada. 1— Petitioner was 
oonvlcted, in July & October, 1928, on 
charges under Intoxicating Liquor Act 
of New Brunswick, & was committed to 
gaol in York County, N.B. He applied 
to a judge of this ot. for a wnt of 
habeas coipus^ alleging that, on &: prior 
to Deo. 10, 1917, Canada Temperance 
Act was in force in said county, that, 
on that date, an Order in CounoU, 
passed pursuant to Statutes of Canada, 
1917, o. 80, beoame effeotiye, suspend- 
ing tike opemthm of the OanaaaTemper- 
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Vd. XVI.-arinm Piaofio#. Caws 488— Wl. 


492. Add* Annotaium : — Refd. Secretary of State 
for Home Affairs v* O’Brien, [1923] A. 0. 603. 

493. Add, Annotation: — As to (1) Gonsd. Sobhuza 
II. V, Miller, [1926] A. 0. 618. 

498. Add, Annotaiians : — Refd. R. v. Home Secre- 
tary, Ex p, Bressler (1924), 131 L. T. 386; 
Eshugbayi Eleko v, Nigeria Government, 
[1931] A. C. 662. 

608. Add, Annotaiions : — As to (1) Apld. Campbell 
V. Poliak, [1927] A. C. 732. Refd. Be Carroll 
(1930), 47 T. L. R. 20. Generally, Refd. 
Eshugbayi Eleko v, Nigeria Government, 
[1928] A. C. 469. 

553. Add, Annotation : — ^Refd. R. v, Brixton 
Prison, Ex p, Shure, [1920] 1 K. B. 127. 

554. Add, Annotaiions : — Consd. U. v, Brixton 
Prison, Ex^p, Shure, [1926] 1 K. B. 127. 
Refd. R. V. Brixton Ih'ison, Ex p. Perry, 
[1924] 1 K, B. 466. 

562. Add, Annotation : — Refd. Ue Carroll, [1931] 
1 K. B. 317. 

585a. Form of summons.] — A summons 


taken out during the long vacation with a 
view to obtaining a writ of habeas corpus to 
bring the body of appet. before the High Ct. 
sliould require the parties conoemod to show 
cause, not why the writ should not issue, but 
why an order nisi for the vudt should not 
issue, inasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
— R. V, Brixton Prison (Governor), Ex p. 
Shure, [1026] 1 K. B. 127 ; 95 L. J. K. B. 
361 ; 134 li. T. 817 ; 28 Cox, C. C. 126; 
[1926] B. Sc O. R. 1, 1). C. 

601. Citatioyis : — For “ sub nom, R. v. Home 
Secretary, Ex p, O’Brien, 39 T. L. R. 487, 
C. A. i sub nom. Home Secretar y v. O’Bribn, 
Thnes, May 16, H. Ij.,” read “ sub nom, R. v, 
SEt^RE^’ARY OP State for Home Affairs, 
Ex p, O’Brien, [1923] 2 K. B. 3(31, C. A. ; 
sub tiom. Secretary op State for Home 
Affairs v, O’Brien, [1923] A. O. 603, LI. L.’* 
Add, Annotation : — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 


anoe Act In said county ; that, at the | 
time of tbo pasBlni? of paid Order in 
Council, there wae in fore.-o the No',v 
Brunswick Intoxiotd'nR Liquor Act. 
1916, referred to In eai .i Order In Connell 
as being os restrlotlv.) as the Canada 
Temperance Act; that. In 1927, New 
Brunswick Intoxicating Liquor Act, 
1927, c. 3, came into force, which 
repealed the 1910 Act, & was Icms 
restrictive tlian Canada 'I'omjjorance 
Act ; & he contended that, as a result, , 
the said suspension of the operation i 
of Canada Temperance Act auto- 
matically ceased, & that Act. carne 
Into fortie in sold county, & that the 
otTciic.e8 for which he was csouvlcted 
committed to gaol v^oro ollencna 
against that" Act & not against the 
Provincial Act ; — Held : a Judge of 
this ct. had no jurisdiction to issiio 
the writ applied for, as the commit- 
ment was not in any crimJnaJ (lasc 
under any Act of Parliament of 
Canada ” within Supreme C()urt Act, 

8. 67.— Doherty e. Hawthorne. (19291 
1 D. L. R. 136 ; 60 Can. Crlm. Caa. 209 ; 
[19281 S. C. II. 569.— CAN. 

o ii. — . J — Smith v. 11., 

Blackman e. 11., I19H11 S. C. It. 57S; 

4 D. L. H. 165.— CAN. 

>0. liight to apply to different judges 
successively — Extradition proceedings. ] 
— The coomioii law right to make 
successive applications to different 
Judges for a writ of habeas corpus HtilJ 
exists with respect to extradition pro- 
ceedings. — He O'Connor, [1928] I 
D. L. R. .688 ; [1928] 1 W. W. R. 6.6: 
49 Can. Orim. Cae. 151 ; 39 B. C. 1^. 
271.— CAN. 

PART V. SECT. 1, SUB-SECT. 3,— A. 

601 Iv, .}— Reip V, Drake 

(1867), 4 P. B. 141.— CAN. 

601 V. — — Not granted where dC' 
tention lawful — Not available as means 
of appeal.] — A writ of habeas corpus 
will not Issue where the accused Is 
being held In custody In virtue of a 
valid judgment of a ct. having jurls- 
dioUon. It ie not Intended & cannot 
be used as a means of app^-T* 
Howley V. PiEUZK (1927), Q. R. 05 
S. C. 483.— CAN. 

601 vL .h-Ex p. 

Boitcher (One.) (1928), 60 Cem. CVlm. 
Oae. 161.— GAN. 

501 — In order to make 

a case for habeas corpus in criminal 
matters, there must ^ an aotuaJ 
oondnemont or, at least, the present 
means of enforcing It. A i^rson may 
apply for the writ while In the t^ustody 
Of a constable, immediately npnn 
arrested, & imed not wait until he Is 
aotuaUy tooaroorated. a 
large on ball Is not so restrained of Ms 


liberfv as to entJUo him to the writ.— 

Ee IHBKLL, [19301 S. C. IL 62 ; 1 

D. L. R. 393 ; .52 Can. C. C. 170. — CAN. 

PART V. SECT. 1. SUB-SECT. 8.— 

B. (a). 

612 V. Costs not stated.] — 

Ex p. Henherhon, Ex p. ItitoDTcn, 
Ex p. Btkwaht. Ex «. JoK Co Ckt 
(C an.), (19301 1 1). L. It. 420 ; 62 Can. 
Criiu. Ca«. 9,5. — CAN. 

so. JJete^fUion after purging con- , 
tempt.] — He Sinokr (Out.) (1929), 62 ; 
(]an. (him. Cas. 243. — CAN. j 

PART V. SECT. 1, SUB-SECT. 8.— 
B. (b). 

r.?," : iVherc warrant prirnd facie 
R.. V. WoNO Yuen (192.5). 14 
(y'urt. 0‘rn.' '-as. 338. — CAN. 

PART V. SX’.CT. 1. SUB-SECT. 3. — 

i B (e). 

sq. Cowmissi ner under VonUn^.H 
' Investigation .^ri.l — 7’he jurlridlction 
1 of a judge of the Supreme Ct. of 

(^nada, under Supreme Ct. Act, 1927, 

H. .57. to iKHue a writ of habeas corpus, 
held not to extend to the caw) of a 
(M>niinltmeut by a corar, appointed 

i under CoiiiblnoH Iiivostigatiou Act, 

i i 927, for contempt of an order mad© by 
1 the coinr. under sect. 22 thereof. 

{ SiNGEK, [19291 4 D. L. It. 878 J 
! 614 ; 52 Can. (Mm. Cos. 1. — GAN, 

' PART V. SECT. 1, SUB-SECT. 3.— 
B. (h). 

sr. Applicant at liberty im bail — 

’ IVrit refused. 1 — Vkhrault v. IjACIi asce 
! (Qal);il929i 2 D. L. U. UOO.-GAN. 

i St .J— '/?« Isbell (On.), 

i 11930] 1 D. L. R. 393 ; 52 Can. Crlm. 

I 170.— CAN. 

! PART V, SECT. 1. SUB-SECT. 8.— 0, 

552 iv. •] — Where an 

inferior ct. Is acting within Its jurls- 
dietJon, the superior ct. has n«) power, 
at coirunon law. to assume the function 
of an anpellabS ot. & review its con- 
chiHlons by means of a of J^eas 
corpus either with or without certiorari. 
— lie CHINKflK IMMIOIIATION ACT & 
Lee Chow Yino (1928), 49 Can. Grim. 
Cas. 168 ; 39 B. C. It. 322.— 'CAN. 

554 1. — On ground that 

dfrision against weight of evidence.}-- 
Aiipll<!atIoiL by way of habeas corj^s & 
rer/mrorf in aid to quash a oonvJctlon 
rnatlo by a poUce magistrate on a charge, 
[mder Excise Act. s. 181. of unlawfuJ 
pcsf^esslon of snirtts unlawfully i^nn- 
foctiired \~-Ueid : assuming that the 
evidence before ttio magistrate paight 
be examined to determine Ite suffleienoy , 
the magistrate havtug hod some evl- 
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(leiioo before him on which to base his 
llnding, the ct, was not justified in 
Intericrlng with the conclunlon or 
Inference drawn by him therefrom. — 
n. V. ScHAiiF (Man.). [19281 a VV. W. R. 
398.- CAN, 

654 ii. — K. V. IllLL 

(N. t^.), 11929] 1 1). li. :il. 349 ; 50 Can. 
CrlJTi. Ciis. 319.— CAN. 

657 Acting uH/hout juris- 

diction- M ugistrate.]—-Ex p. Mohamet 
Ali (N. S.) (1919), 32 Can. Orim. Cas. 
C5.— CAN. 

o. “ 4 C. L. It. 101 *’ ivad " 4 
V. L. JL 101.” 

y 1 . .V-ii. V, MooiUi;, 

[1924] 3 W. W. R. 923.— CAN. 

sv. Where proceedingH so irregulur as 
to preclvUf fair trial.] — Awmsed dis- 
charged ujHjtj a writ of hnhexis corpus. — 
R. c. CAMr oELL (1924), 43 Con. Crlm. 
Cos. 340. — CAN. 

sw. Not d<<dfrfons of court of record — 
County court judge's criminal court. y — 
Ex p. Mahtin, [19271 3 D. L. It. 1134; 
48 eSan. Ciltn. Cas. 23 ; 00 (). L. K. 
577.- CAN. 

PART V. SECT, i, SUB-SECT. 3.— 

D. (0). 

sx. Verson outside Hrilish India .] — 
'Phe D :gh Cl. can Imhuc a writ of hattcas 
corpus lor the i)ro<lucf lon of a ptjrson 
outKlde British India, provided ho is 
in the oustody, or under the control, of 
a pfU’son within its jurisdiction. — 
Mahomkimlli Alijvbux V. JaMAlIJI 
AniHiLALl & Rauhah Rywdna Tahku 
RA iruupiN Mm.i.a.ii Rahkh (1926), 
I. L. it. 60 Bom. *ill5.— IND. 

PART V. SECT 1 SUB-SECT. 4.— 
A. (b). 

BZ. To court in another provincer-^ 
i Cf/nviction under Opium eft' Narcotw 
' Ih-ug Act, 1223 -Not vrUherut gtj^ 
rexison.]—ix. »>. Junuo Lew (No. 2), 
[1927] 1 W. W. n. .578 ; 47 Can. Crlm. 
Cap. 2.5.5 ; 3S B. (J. It. 313.— CAN. 

PART V. SECT, i, SUB-SECT. 4.— 
A. (0), 

i 696 V, .] — An application for 

i habeas corpus must be supported by 
an affidavit of prlwinor, or an affidavit 
showing that his affidavit oaimot be 
I obtained.— R. v. Mukkeu., ni>241 ^ 

( D. L. K. C47 ; 40 Caa, Crlm. Cas. 298. 
t ——CAN. 

i 696 vl. .]— R. V. Lee (B. C.), 

i [19261 3 W. W. It. 264.— CAN. 

699 U a. — — ~ .1 — K. v, 

; MuhrklIh No. 696 v., onte.— GAN. 

699 ii b. P. B. V. Bankiti, 119261 
i 1 D. h. K. 424 ; 46 Can. CMm. Cas. 
1 75 ; 68 L. L. R. 166.— CAN. 



Casea 6U-792. 


Enolish and Empibe Digest Supplement, 


611, Add. Annotatione : — Consd. Eshugbayi Eleko 
V. Nigeria Government, [1928] A. C. 469. 
Refd. 8eci*etary of State for Home Affairs v. 
O’Brien, [1023] A. 0. 003. 

613a. May be made to successive Judges.! — Each 
judge of the High Ct. established by Jud. 
Act, 1873 (Ci 06), has jurisdiction to entertain 
an application for a widt of habeas corpus, in 
term time or in vacation, & is bound to hear 
& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applies in the case of the judges 
of the Supreme Ct. of Nigeria. — Eshugbayi 
Eleko v. Nigeria Government (Adminis- 
tering Officer), [1028] A. C. 459; 97 
I;. J. P. C. 97 ; 139 L. T. 627 ; 44 T. L. R. 
032 ; 72 Sol. Jo. 462, P. C. 

Annotation Consd. lie Carroll (1930), 47 T. L. K. 20. 

656a. IlUDYARD’s Case (1670), 2 Vent. 

22 ; 86 E. R. 286. 

Annotations : — Refd. R. V. Wllkos (1703), 2 Wlls. 151 ; 
Wood’H Case (1771), 3 Wile. 172 ; m v. Dunn (1840), 12 
Ad. & El. 590. 

660a. .] — Assuming that an order transferring 

a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between t!bo 


Irish & the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule nisi for a writ of habeas 
corpus has been directed, that appet. was 
lawfully sentenced to a term of penal servi- 
tude, which is still current, & that he detains 
him under an order lawfully made by the 
Home Secretaiy. — R. v. Maidstone Prison 
(Governor), Exp. Maguire, [1925] 2 K. B. 
266 ; 94 L. J. K. B. 679 ; 133 L. T. 710 ; 
89 J. P. 89 ; 41 T. L. R. 456, D. C. ; on 
appeal, 95 L. J. K. B. 65, C. A. 

666. Add. Annotation : — As to (3) Consd. Eshug- 
bayi Eleko V. Nigeria Government, [1928] 
A. C. 459. 

682a. .] — Secretary of State for Home 

Affairs v. O’Brien, No. 801, post. 

750. Add. Amiotation : — As to (2) Refd. Secretai'y 
of State for Home Affairs v. O’Brien, [1923] 
A. C. 603. 

787. Add. CUalion:~ ll Jur. 1163. 

792. Add. Annoiaiions : — As to (1) Consd. Eshug- 
bayi Eleko V. Nigeria Government, [1928] 
A. C. 469. As to (2) Refd. Campbell v, Poliak, 
[1927] A. O. 732. Generally, Refd. Re Carroll 
(1930), 47 T. L. K. 20. 


PART V. SECT. 1, SUB-SECT. 4.— 
A. (d). 

611 vi. .] — Au appci for 

u writ of Juibcas corpus iK not at Ih.urty 
to go from Judge to judge of the 
Supremo Ct. In bin quest et itdeaso. — 
Itc Loo Lkn (No. 2), (1924J 1 D. L. R. 
910 ; 1 W. W. n. 735 : 41 Can, Orim. 
Cas. 388 ; 33 B. C. U. 213.— CAN. 


611 vli. .1 — An anpot. for 

a writ of habeas corjms whoso ciHChargo 
is refused by one Judge, may make 
another applintvtiou before another 
Judge, oven of the same ct., on the 
K»uue or on differont grounds, &: so on 
from Judge to Judge, each Judge being 
uncontrolled by the previous deoisions. 
— K. V. Gkk Dbw (No. 1), 11U24J 3 D. 
L. R. 153 ; 2 W. W. R. 773 ; 42 Can. 
Crim. Oas. 188; 33 B. C. R. 624.— CAN. 


611 viii. .]— -When an 

application for a writ of tiahcas corpus 
has been refused on its merits by a 
Judge of the Ct. of K, B. in Manitoba, 
the only ct. of original jurisdiction in 
Manitoba in questions of that kind, the 
applioutiou cannot be renewed before 
any other single J udge. — R. v. Roman - 
C’mJK, [19241 3 D. h. R. 229 ; 2 

\V. W. R. 351 ; 42 Con. Crim. Csm. 
231 ; 34 Man. L. K. 371.— CAN. 


611 ix. ,] — The dismlKsal 

of a habeas corpus application or 
opplicatiojis is not a bar to tbc making 
or a new application for habeas corpus 
before the same Judge,— *11. v, Iaci, 
[1925] 2 W. W. R. 129 ; 43 Con. Crim. 
Cos. 3(i3.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— B. 

lb. Ordernisi — Notification of prosC” 
cutor d> maoistraie not nscessart /.] — 
R. V. Kdzyck. 11924] 1 W. W. R 
872 ; 42“Ciin. Orlm. Caa. 144,— CAN. 


PART V, SECT. 1, SUB-SECT. 4.— C. (e). 

641 1, General rule — Original utriL ] — 
There Is nothing in King's Bench Act 
or liuJos which expressly or impliedly 
provides that a writ of habeas corpus 
in a civil proceeding can be properly 
served by the dellveiy of a copy. — 


PART V. SECT. 1, SUB-SECT. 4.— 
C. (d). 

g i. — Wheit) a judge of 

the Ct. of Appeal grants a writ of 
habeas corpus, the C)t. of Appeal has 
the right to quash the Judge’s order if 
granted ononoously. — R. v. Roman- 
rnuK, [1924] 3 D. L. R. 229 ; 2 

W. R. 351 ; 42 Can. Crim. Cas. 
231 ; 34 Man. L. R. 371.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.- 
D. (I) il. 

726 V. .] — The ct. is on- 

lltled, on a habeas corpus application, to 
receive utTiduvit evidence to show that 
tlie imigistrato bad no jiudsdlotlon or 
has exceeded his Jurisdiction In con- 
victing appet. — R. V. MoNrTKMUitno, 
[1924J 2 W. W. R. 250.— CAN. 

720 vi. .] — If, on an appli- 

uutioii to make absolute an order for a 
writ of haJjcas corpus, no want or exccas 
of jurtsdictiun appears on the face of 
the documents hind with the return to 
the rule nisi, atfldavlts are admissible 
to establish such want or excess of 
Jurisdiction, oven altlunigh they may 
directly ooutradlot facts stated in tiio 
documents filed with such return . — He 
Cavkxett, 11926] N. Z. L. R. 755.— 
N.Z. 

726 vii. .] — R. V. Chin 

YOW Hinq (B. C.), 11929] 2 W. W. K. 
73 ; 51 C;an. Crim. Cas. 407.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— E. 

sd. Duty of court — To consider aU 
evidence, records & proceedings taken.] 
— R. V. Page (1923^), 41 CJan. (>im. 
Cas. 59.— CAN. 

la. S. P. Re Hillman (N. S.), [1927] 
1 D. L. R. 725 ; 40 Can. Orim. Cas. 
308.— CAN. 

sb, Findings of fact — Right to 

gmatUm.] — R. v. Hill (N. S.), [1929] 
1 D. L. R. 349 ; 30 Con. Crim. Cas. 
319.— CAN. 


fc. To raise technical points — 

Extradition proceedings .] — Since the 
Judge must look at the evidenoe to 
asoortain whether the conditions of the 
extradition treaty & sLitute have been 
fulfilled, it is not the duty of the habeas 
corpus Judge to interfere with the 
prooaedingi on merely teohnioal 

r unds. — Re O*0onnor, [19281 1 
L. R. 568 ; [19*83 1 W. W. R. 65 ; 


49 Can. Crim. Cas. 151 ; 39 B. C. It. 
271.— CAN. 

sm. What may he cmisidcred — 
Destruction of noi^^s of e^vidence , — 
Necessity for certiorari in aid.] — Ex p. 
Won Lai (1930), 54 Can. C. C. 143.— 
CAN. 


PART V. SECT. 1, SUB-SECT. 4.— G. 

788 i. RC'arrest on same cause — 
Warrant of commitment prematurely 
i8m€d.]—Ex p. David (N. B.), [1928] 
3 D. L. R. 237 ; 49 Can. Crim. Cos. 
381.— CAN. 

786 ii. • — ■ — First arrest premature ..] — 
R. V. IUnsome, [1931] 3 D. L. R. 193.— 

CAN. 

f (p. 209) I. Not where prisoner de- 
tained under warrant of arrest from 
another Province — Legality of arrest 
md Questioned.] — Re Nkttlkton (B. C.), 
[1929] 1 D. L. R. 692 ; .51 Can. Crim. 
Cas. 413; 40 B. C. H. 413; [1928] 3 
W. W. R. 735.— CAN. 

g (p. 269) i. Commitment for 

default of payment of fine — Fine partly 
2 mid.]~~Ex p. Whynot (N. S.), 11928] 
1 D. L. R. 528 ; 49 Can. Crim. Cas. 
155.— CAN. 

g (p, 269) ii. Unauthorised order 

as to costs .] — In making a conviction 
under Liquor Act, 1925, 1924-25, c. 53, 
a Justice of the pcqce has no authority 
to order that the costs be paid to him 
Sc such a provision in the conviction 
cannot bo treated os a nullity on an 
application for habeas corpus. — R. v. 
Rabiuk, [1928] 1 W. W. R. 688 ; 50 
Can. Crim. Cas. 348 ; 22 S^k. L. R. 
479.— CAN. 

BO. Discretion of exmri.] — Ex p. 
Leadlky (N. S.) (1926), 46 Con. Crim. 
Cas. 298.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— H. 

q i. .] — The Cl. of Appeal In 

British Columbia has no junsdlction 
to hear an appeal from the refusal of 
a Judge to grant a writ of habeas 
corpus in aid of criminal matters. — 
H. V. McAdam, [1925] 4 D. L. R. 33 ; 
[1925] 3 W. W. R. 257 ; 44 Can. Crim. 
Cajj. 1.55 ; 35 B. C. R. 168.— CAN. 

a 1. Grounds for aUowing or 

r^A»ino.l— He Wood (N. S.), [1927] 4 
D. L. R. 537 ; 48 Oan. Crim. Gaa. 146. 
—CAN. 



798. Add, Annotations : — Dlstd. Secretary of State 
for Home Affairs v. O’Brien, [1023] A. O. 603. 
Refd. G. V. G. (1928), 46 T. L. B.. 7; 
Carroll, [1931] 1 K. B. 317. 

796. Add, Annotations : — Refd. B. r. Maidstone 
Prison, Ex p, Maguire (1925), 133 L.*T, 710 ; 
Re Carroll (1930), 47 T. L. R. 20. 

796. Add, Annotation : — Apld. Re Carroll (1930), 
47 T. L. R. 20. 

797a. Person sentenced to penal servi- 1 

tude.} — Where, on an application for a writ I 
of habeas corjnis^ a Div. Ct. has held that a 
person sentenced to penal servitude by a ct. 
in Northern Ireland has been lawfully trans- 
ferred to a convict prison in England to serve 1 
his sentence, no appeal lies to the Ct. of 
Appeal as the question of the legality of the 
transfer & detention is one arising out of a 
criminal cause or matter. — R. v. Maidstone 
Prison (Governor), Ex p. Maoutrr (1925), 
95 L. J. K. B. 55; 133 L. T. 710 ; 89 J. P. 
161; 41 T. L. R. 554, 69 Sol. Jo. 691, 
C. A. 

801. For the existing pcaragraph in onginal 
volume substitute as follows : — 

From order declaring prisoner’s right to 
liberty — Order not directing discharge — Order 
of Court of Appeal — No appeal to House of 
Lords.]— No appeal lies from an order of a 
competent ct. for the Issue of a writ of 
habeas corpus where the ct. determines tlic 
illegality of appet.’s detention & his right 
liberty, although the order does not direct 
his discharge. 

Upon the application of a man whoiri the 
Home Secretary had caused to bo arrested &> 
deported to Dublin, where lx? inleraed 
by the Go\’t. of the Irish Free .SI to?, the Ct. i 


Vol. XVI.— Crown Praotioa Caws 798—918. 

of Appeal, reversing the dwision of the 
Div. Ct., granted an order niai, wMch they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to tho Honie 
Secretary, the ct. holding that the detention 
wtvs Uleg^ as the Homo Secretary had no 
poWer to order a person to be Interned in the 
Irish FVee State ; &, owing to a doubt 

whether the Home Secretary had contrt^l of 
tho body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to tho House of I^ords 
was hoard on the question of competency : — 
Held : notmthstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal.— Secretary of 
State for Home Affairs v, O’Brien, [1923] 
A. O. 603 ; 02 Ij. J. K. B. 830 ; 120 L. T. 
577 ; 87 J. P. 174 ; 39 T. L. R. 638 ; 07 
Sol. Jo. 747 ; 21 L. G. R. 609 ; 27 Cox, C. 0. 
4(io, H. L. ; precious proceedings, sub nom, 
R. V, SBCRirrARY op State for Home 
Affairs, Ex p. O’Brien, [1923] 2 K. B. 
361, C. A. 

AnmiluiUm: — Consd. CampiHiM r. Poliak. 110271 A. G. 732. 

804a. From refusal to grant— Power of Court of 
Appeal to order security for costs.]— The Ct. 
of Appeal has no original jurisdiction in 
habeas corpus, wiicre an appeal is brought 
from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 
order requiring security for tho costs of the 
appeal to be given if applt, is an impecunioas 
pei'son . — He Cahrou. (1930), 47 T. D. H. 
20 ; 74 Sol. Jo. 770, C. A. 


Part VI. — Mandamus. 


894a. Proper practice must be followed.]- -Upon 
an application for a high prerogative writ, 
such as a writ of mandamus, it is important 
that the proper practice should be followed, 
& that the precise order asked for & made 
should be carefully defined. — Locai. G()vern- 
MENT IjAnds & Settlement Comr. v. 
Kaderbhai, [1931] A. C. 652 ; 100 D. J. 
r. C. 124 ; 146 L. T. 205, P. C. 

^nnotoh'on,— Refd. Kshugbayl Eleko v. Nig( ria Government 
(Ofllccr AdmlnlstcTing), 11931 ] A. C. 60 «. 


899. Add. A nnotation : -Consd. R. v. West Norfolk 
AssoBfiment Committee, Ex p. Ward (F. B.) 
(1930), 94 J. P. 201. 

900, Add. Annotalions :—As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [192.3] A. 0. 
346 ; Tate & Lyle v, L. & N. E. Ry. & 
L. M. S. Ry. (1926), 43 T. L. U. 49; 
Sheflield Corpn. v. Luxford, Same v. Morrell, 
[1929] 2 K. B. ISO. 

912. Add. Annotation .‘ - Refd. A.-G. v. Donby, 
[1925] Ch. 590. 


708 V. .] — When a judge 

or tho full Ct. of K. B. has granUd a 
writ of fiabeaa corpus & dischargiu 
prisooer, there Is no appral.-— II. r. 
KOMANcnuK, fl9241 3 D. L. K. 22ft ; 
2 W. W. R. 851 ; 42 Can. Cniu. Gas. 
231 ; 34 Man. L. II. 371.— CAN. 

793 yj, .]— R. V. Dunn 

(N. B.), 11028] 3 D. L. It. C74 ; 00 
Can. Grim. Gas. 37.— CAN. 

«r. Appeal from diserefioiutry <^cUr 
Oslo custody of infants— WheiJur Court 
of Appeal will interfere, jr-'fte Pawlkt 
<N. B.), fl928] 1 D. L. R. 403.— CAN. 

•h. Time for — More than sixty days 
after date of judomeni.) — On appeal to 
the Supreme Ct. of Canada In raattera 
of habeas corpus the first step Is the 
filing of the case in appeal wl^ the 
regletrar. Judgment of the Ct* or 
Appeal In a habeas corpus proceeding 
was pronounced Nov. 13, 1888 ; notloe 


of appeat wiw Immediately tcivon. hut 
the cuHO In appeal was not 111e«l in tho 
supremo Ct. until Feb. 18. 188« 
//tld: the appeal was not brought 
within sixty days from the date on 
which tho Jiidtfment sousrbt to bo 
apponlcd from was pronounced, & 
there was no J irlsdictfon to hoar It. — 
Ue Smart (Out.) (1889), 10 B. C. R. 
390.— CAN. 

part V. SECT, t, SUB-SECT. 4.— I. 

g I. Not against informard—Nooa 
Scotia Judicature Act.)— If e Brown, 
(19281 3 D. L. R. 234 ; 49 Ckm. Crim. 
ci; 402 : 00 N. 8. R. 76.— CAN. 

sm. fVhen not given — A 7 JpHoation of 
Crown Costs 

MF.N (1924), 34 B. C. K. 349.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1. 
«o. Who may issue — Patna High 
IQ 


CouH.]~-rho Piitna Hit?h Ct.. which 
wuH oonstltiilHNl long alter Spi^ciflo 
Rellof Act, 1877, ha<l »><»en puHHed, 
cannot bo eald to have inherited any 
power from tho lllKh Ct. of Calcul-ta 
to isfjuo a writ of mandamus. — Suhaj- 
MULU BrtULAL V. Incomk Tax 
liniAR & Orjbsa (1931), I. li. It. 10 
rat. 218.— IND. 

PART VI. SECT. 1, SUB-SECT. 2* 

806 Iv. . 1 — The granting or 

rofiidal of a mandamuB Is a matter of 
discretion. — Re. Pionjckk Savings « 
Loan Bociktv, Re IIroistkar 
(jOMPANlRS, (1928] ID. L. R. ^30 ; 
fl928J 1 W. W. It. 301 ; 39 B. C. R. 
372.— CAM. 

896 V. — Where order not for public 
benefit.) — Pktrrson e. Montreal 
(1928), 31 Q. P. It. 164.— CAN. 



Gum VI5iH^|i(i8. ^Ensmasa Exsiax Bkuest ^iTFFiAue^. 


92fia* — ^.] — ^It \a not approptiaie to order a 
body to hear & determine an application 
which they had no power to hear (Avonr, J.)* 
— B. V. London County Ooxtncjil, Ex p. 
Enteetainubints Protection Asbocn,, Ltd. 
<1930), 47 T. L. B. Ill, D. C. 

926a. Be Heward (1846), 2 Dow. ■(& L. 768 ; 

mib nofiu Be Heyward, 14 L. J. Q. B. 113. 

958. Add. Annotation: — Apld. B. v. Harris, [1927] 
2 K. B. 587. 

1008. Add. Annotation : — Aa to (3) Apld. B. v. 
L. 0. C., Ex Tp. Swan & Bdgar (1927) (1929), 
141 L T. 690. 

1028. Add, Annotation : — Retd, dark v. Epsom 
B. D. 0., ri929] 1 Oh. 287. 

1066. Add. Citcdion : — auh nom. B. v. Poplar 
Borough Council, Ex p. London County 
Council, B. v. Poplar Borough Council, 
Ex p. Metropolitan Asylums Board, 2 
B. B. A. 810. 

1091* Add. Annotation: — Refd. B. v. Leicester 
JJ., Ex p. Allbrlghton, [1927] 1 K. B. 6.57. 

1095. Add. Annoiaiinn : — Gonsd. Re Wingate’s 
Patent (1931), 47 T. L. B. 541. 

1141a. Income Tax Act, 1918 (c. 40), b. 1259 
Bched. A., No. V., rr. 7, 8 — ^Remedy by way 
ot appeal.] — ^As a result of information dis* 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discovered that the 

. rents of certain properties had been increased 
during that year & ihat, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been panted from the Sebed. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax iinderchai'ged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that nile applied 
only to assessments which were reduced for 


purposes of coUeethm under r. 7. Notice of 
apr^ wae given by the owners agaihet the 
additional assesemmits & against the refusal 
of the Inspector to certify the claim under 
r. 8, but at the owners’ request the hearing 
of the appeals,, was postponed pendi^ the 
decision of the ct. on nues nisi, which the 
owners had ^plied for & obtained, catling 
upon (a) the General Oomrs. d; the Inspector 
of Taxes to show cause why a writ of pro- 
hibition should not issue, prohibiting them 
from proceeding with the additionid assess- 
ments ; & (6) the ln^>eotor of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the clmm under r. 8, & commanding 
him to furnish the requisite certidoate in 
connection with the claim : — Held : dis- 
charging the rules nisi, the General C!)omrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing against the 
additional assessments & against the In- 
spector’s refusal to certify the claim under 
r. 8 , prohibition, certiorari & mandamus would 
not lie. — B. v. Kingsland Parish Inspector 
OP Taxes, Ex p. Pearson, Kingsland 
Estate, B. v. Kingsland Parish Income 
Tax Combs. & Inspector of Taxes (1922), 
8 Tax Cas. 827. 

Annotation : — Refd. R. e. Swansea Income Tax Comrs., Ex p. 

English Crown Spelter Co., [1925] 2 K. B. 250. 

1150. Add. Annotations : — Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. PhilUps v. 

' Britannia Hygienic Lrfumdry *0o., [1923] 2 

K. B. 832; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 185. 

1152. Add. Annotation : — Refd. B. v. Lancashire 
JJ., Ex p. Tyrer, [1925] 1 K. B. 200. 

1156. Add. Annotation: — As to (1) Apld. B. v. 

L. C. 0., Ex p. Swan & Edgar (1927) 
(1929), 141 L.T. 690. 


PART VI. SECT. 1, SUB-SECT. 3. -A. 

919 i. Writ soi^ht for uUerior motive 
— To satisfy personal enmity <fr spiU — 
Mandamus refused,] — Ex p. Swim 
(1921), 40 N. B. li. 267.—CAN. 

919 ii. *] — Applte. eeek a man- 

damns to compel rosy, municipality 
to accept payment by a third party 
of an alleged debt of its secretary- 
treasurer: — Held: applts. could not suc- 
ceed, as they had toiled to bring their 
case within the terms of Article 
1141 O.C. or to establish agency of 
such third party in making the pay- 
ment for the alleged debtor. On the 
first point, the debt of the secretary- 
treasurer was not admitted by rosy. 
Sc was even contested by the former ; 
it Could not then be said that the pay- 
ment was ** for the sdrantoge of the 
debtor.’^ On the second point, the 
evldenoe showed that the payment by 
the third party was not made by him 
as asmnt of the debtor but on hts own 
behiuf. — P krron t>. Corporaitok nn 
VrLl.AOB PU SACRE-CCEtm UB JBSUB. 
(19291 1 D. L. IL 197 ; (1028] S. C. ll. 
826,— CAN. 


PART VL SECT. 1. SUB-SECT. 8. 

8 .( 4 ). 


949 ii. — — •,] — ^An applloation for a 
mandamus was dismissed, where it was 
an attempt to secure tlie performanoe 
of an alleged private right by a pubilo 
body. Sc not to secure the performance 
of any public du^. — R. (Butugr) v. 

D 18 TMOT OOUNOXZ., 
H02C1 I, R, 92, 486.— IR. 


PART VI. SECT. 1, SUB-SECT. 8.— C. 

954 vi. .1 — Before a mandatory 

order can be obtained, appet. must 
show that he has some speomc right in 
law to enforce the duty, performance 
of which ho asks the aid of the ot. to 
compel.— -fte Watson Sc CX>bovbq 
Town, (10241 4 D. L. R. 459 ; 55 
O. L. R. 581.— CAN. 


054 vU. .1 — R. V. RBOlBTRAn op 

Titles, Ex p. Moss, [1028] V. L. R. 
411: 49 A, L. T. 275 ; (1928] Argus 
L. R. 293.— AUS. 

954 vili. — — .] — ^When the extra- 
ordinary remedy of mandamus Is 
sought to oompel a munioipality to 
issue a building permit the applicant 
must show that there was a reasonably 
strict oompllanoe with the proTisions 
of the bye-law regulating the issue of 
such permits. In the present case an 
order granting such a mandamus waa 
set aside on appeal because the bye- 
law was not oomplled with In that the 
application for the peonit was not 
xnime by the ** owner ** ; although on 
the applioatlon for the mandamus the 
relator, who was the owner, swore that 
the permit applioatlon was made on 
his behalf.— R. v. Winnipbo. (1980J 
1 W. W. K, 914 ; 4 D. L. R. 205 ; 38 
Man. L. R. 621.— CAN. 


PART VI. SECT. 1, SUB-aECT. 8.— 

*.(•). 

1064 vlfl. — ^.1— OoNPe V. Xarota. 
[192^ 8 D. h. R. 9te; (1926] 2 
W..W. K 620.— ©AM. 

20 


PART VI. SECT. 1, SUB-SECT. 8,— 

F. (a). 

1088 Iv. .] — An application for 

a mandamus was dismissed, where 
appots. had an adequate alternative 
remedy. — R. (Johannesson) v. Cak- 
TiBR RURAL Municipality, [1922] 2 
W. W. R. 670; 68 D. L. H. 741.— CAN. 

1088 V, .] — A mandamus is 

not available if another^ remedy is 
given by statute. — i2e Viking Muni- 
cipal Hosittal Distriot No. 10, 
(1923J 4 D. L. R. 1123.— CAN. 

PART VI. SECT. 1, SUB-SECT. 4.— A. 

1167 Iv. .1— A man- 

damus lies against a minister of the 
Oown to compel the discharge of a 
duty laid upon him In the Interest of 
the public. — ^Morin v. Pbrbon (1927), 
Q. R. 44 K. B. 181.— CAN. 

a i. Income Tax Commissioner — To 
perform a discretUmary aid.y—Heid : 
inasmuch as Speclfio Relief Act, s. 45, 
did not apply to this Hikh Ct. it has no 

S ower to issue a mandamus dlreoting 
ie Income Tax Oomr. to do what 
the Act gives him a discretiou to do. — 
Mohammad Farxd-Mohammad Sbafi 
V. Lahorb Ikoomb Tax Comb. (1927), 
I. L. R. 9 Lah. 317.— IND. 

a B. To state ease on paints of law 

not raised at hearina.i — Hem : where an 
assessee seeks for a numdamus from the 
High Ct. against the Comr. of Income 
Tax requinmg him to state a ease on 
points of law dlEerent from thoee he 
had nmd before the Comr. to state a 
oase, lua appUoaMon eannot be enter- 





tin. AM, Anno(UAi<m9:^Aa to (2) Refd. St. 

etc. Parochial Church Council v, 
London Diocese Chancellor, [1923] P. 38. 

5®?* P- Oakey 

(1926), 48 T. L. R. 60. 

1186. AM Annotation : — Consd. R. v. Central 
Criminal Court JJ., Ex p. h, 0. C., [10251 2 
K. B. 43, I j 

1218. Add. Annotation Dlstd. Port of liondon 
Auiiiority r. I. R. Comrs. (1919), 12 Tax Oas. 
122* 

1217. Add, Annoiationa ;—Refd. R. v. Roberts, 
^ p. Scurr, [1924] 2 K. B. 805 ; Roberts v. 
Hopwood, [1926] A. 0. 578 ; Short t?. Poole 
Corpn. (1925), 42 T. L. R. 107. 

1219. AM Annotation Short v. Poole 

Corpn., [1926] Ch. 60. 

1221. AM CUatiom : — 3 Nev. & M. K. B. 802 • 
3L. J. M. C. 117. 

1225. Add. Citations: — 3 L. T. O. S. 180: 8 
J. P. 662. 

1228. Add. CitaHon : — svh nom. R. v. Leicester, 
Deputies of Freemen, 16 Q, B. 671 ; 117 
E. B. 613. 

AM Annotations FoUd, R. v. Monmouth 
Corpn., R. j. Bolton Corpn, (hS70), L. B. 5 
Q. B. 251. Refd. Ex p. PortingeU, [1892] 1 
Q. B. 16; R. V. Somerset JJ. (1900), 16 
T. L. R. 160. 

1230a. No fresh grounds for rehearing i 

advanced.] — Appct. was the owner of certain i 
houses situated in West Norfolk, lliese : 
houses were entered in the Viduation list for i 
1929 at £30 gross & at £22 rateable valuy. j 
On July 30, 1929, appct. made a proposal in > 
writing to the rating authority for the amend- | 
ment of the list under Ratiijg Valuation i 
Act, 1925 (c. 90), s. 37 (1), witb the result > 


Vol. XTr.‘-4:iiown Prtctiee. OiW 

I that the assessments were reduced to £25 
gross A; £18 rateable value. Not being 
I satisfied with that decision, appct., acting 
under sect. 37 (8) of the Act, on Nov, 18, gave 
notice of appeal to the clerk of the peace, 
j but by reason of delay a copy of such notice 

i was not serN^ed on the assessment com- 

j mittee within the period specified in 

Sched. V., Part I. of the Act & the appeal 
I was withdrawn. A second proposal was 

! then made by appct. on Doc. 30, 1929, for 

the amendment of tlie valuation list upon 
the ground (infer alia) that the assessment 
was excessive, but without proposing what 
the amendment should be. On Feb. 7, 
1930, the rating autliority caused notice to 
be served on the appct. that they intended 
to object to appct. *8 proposal on the ground 
that the present assessments were fair & 
rmisonablG. Thci proposal then came before 
tho assessment committee on Feb. 18, 1930, 
when the chaii*man Intimated that tho com- 
mittee refused to give a decision or to hear &: 
determine the said proposal, whereupon the 
appct. . applied for a rule nm for a 
mandamtis : — Held : tho assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard determined the applica- 
tion made to them, but appct. bad not 
satiaOod the ct. that there were any merits 
additional to those put foxword at the first 
heai’ing, &. on that ground tho ct. in its 
discretion rtifused to make the rule absolute. 
— H. t;. West Noupolk Assessment Com- 
Mrn'EE, Ex p . Waiu> (F. B.) (1930), 94 J. P. 
201, C. A. 

1293. Add. Afmotalion : ~Ah io (1 ) Consd. Bhindy, 
Clark A (?o. v. I^ualon A North Jflastern 
Railway (1931), 100 ]u J. K. B. 401. 


taioed. — A. K. A. C. T. V. CuK'm'An 
(Firm) r. Incomb Tax Comr. (1928), 
I. L. R. 6 Ran. 492.— IND. 

PART VI. SECT. 1, SUB-SECT. 6.- 
A. (b). 

ni, Jtrchiiect8 ReffUtlraiion 

Board,] — ^Wher© an application by 
map. tor regtatration as an arohit-ect 
had been refuaed by the aboYc Board : 
— Held : mandamus would not lie 
directing the Board to rogrister roep. — 
Abchitbcts Registration Board of 
ViOTORTA t>. HtJTcmaoN, [19251 V, L, R, 
195 ; 0. L. R. 404 ; 31 Alta, L. It. 

93.~-AU8. 

PART VI. SECT. 1, SUB-SECT. 6.— 
A. (d). 

1221 vii. Not to hear cast wWi- 

out its iwrUdieiion.] — R. v. Bwnda, 
11924] 3 D. L. R, 1092 ; 57 N. S. U. 
328.— CAN. 

1221 viU. Incriminal maUer.] — 

The Supreme Ct. of Ontario has juris- 
diotion to mandamus a county ct. 
indge’s orimlnal ct. to try, according t<i 
the procedure of Crindnal Ck>de, b. 827, 
a person airainet whom an Indictment 
has been found by a grand jury for tbo 
county. The fact that no rmes have 
been made as to the issue of a man- 
damus in a orlmina) matter docs not 
prednde the Supreme Ct. from 
exetieisiiig its full powers.—A.-a. fob 
OlfTABio V. Daly, [1924J A. C. 1011 : 
94 Ii. J. P. O. 21 : 132 L. T. 210 ; iO 
T. h. B. 314.-M3AN. 

FART VI. SECT. 1, SUB-SECT. 6,— 
A, (6). 

• I. ,] — ^Tbe Supreme Ok of 

Ontario has farisdlotion to grant a 
mandamus to a judge of a division ot. 
to hear an appeal from a oonviotion of 


I doft>., by a polfce magistral, of an 
; offence contra) to Inland Revenue 
Aot. 1900, 8. leO (f).— R. v, SvKim 
(1924), 55 O. L. U. 290.— CAN. 

PART VI. SECT. 1, SUB-SEOT. 6,— 
A. (g). 

1237 li. — .] — Re Holland 

(1875), 37 U. 0. R. 214.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (h). 

sp. To si an record of acquittal — 
After reiitement of fudge .] — ^A retired 
judge of a county ct. criminal ct. r?an- 
not be coinpelled by mandamus to 
sign a record of acqultkil for lack of 
jurisdiction, aft«r a long interval of 
time. If there is any right to have the 
record eiinmd, the only comi»6tont 
perbon i« tiio pn'sent judge . — Re Hall 
( 1922), 38 C4in, (Mm. C^. 56.— CAN. 

»q. To grant adminUtiration — Surro- 
gate (fourLJ — q'ho Surrogate Ct. 
subject to mandamus from the Ct. ot 
King’s Bench. 

CD tho application by the daughter 
& Bolc heir of an Intestate for a grant 
of administration, the .Surrogate Ct. 
judge offeretl to grant temporary 
adininlst/Tatlou to a trust co. Tbo 
apjKJt. refuBed to accept this offer, He 
applied to the Ot. of King’s Bench tor 
H mandamus requiring the Surrogate 
Ct. to Issue letters of adxnlnistraihm 
in the terras of her petition. No 
material was produced at tho bearing 
of this apidlcotlon contradicting the 
statomoutH in tbo affidavit filed In 
support of tho applicatioii or showing 
that there was any lack of nualiffeatlon 
or capacity in the appct.. or that 
there was tn fact any opposition to her 
potion, or that any one also had any 
lateteeb in the estate: — Beld: an 
order directing the judge of the 


Supremo Ct. Sc. the olcrlc thereof to 
IsHTio letters of adminintratlon to 
the appct. shonld be granted. — ite 
MA(ri>oNALi> Estate, Re Surrogate 
CouR'W Acrr (Man.), [1029] 3 W. W. K. 
093: wried, 119301 1 W. W. R. 242; 2 
j D. L. R. 177; 38 Man. h. U. 440.— CAN. 

i PART VI. SECT. 1, SUB-SECT. 

i 1270 iv. Not where dismissal 

I fusti/f^d.h-Re Monaghan (1924), 57 
i N. 8. R. 342.— CAN. 

j 1270 v. .1 — Adams River 

1 IiUMDER CJo, t>. KaM1J>UPS SAW’MILLH, 

I I.TD. (i92I), 70 D. L. R. 8G3; 30 
) B. a. K. 35-1.— CAN. 


PART VI. SECT 1, SUB-SEOT. 5.— D. 


1292 1. Omeral rule- -Rill pending 
to repeal A ci. J — Wln*re a duty Ih imposed 
upon a local authority to carry out 
an Act, the fact that a bill has been 
introduced to repeal that Act docs not 
justify tho local authority in refusing 
to carry out tbo duty, & mandamus 
Ilea to compel perfo^nttncf^ —R. v, 
Ratiimjnks Urban DiSTUicrr Uouncil, 
[19281 I. K. 2G0. -IR. 


1294 H. .]— Uodth Act, 1919, 

8. 14 7, gives the Commission of Public 
Health power to order a municipal 
council to combine with other councils 
in providing, equipping Sc maintaining 
a common hospital. On the refusal 
by a council to obey such on order the 
Commission obtained an order nisi 
tor the Ifisuo ot a writ of mandamtis : — 
jffeld : whore the Issne of a writ Is 
obligatory under tho etatnio, vagueness 
tn tue order sought to be enforced is 
immaterial Sc the writ must issne. — 
R. V. R<k3nEHTER8inRB COUNCIL, Ex p. 
Public HEAi/rn CoicMisexoN, 11928) 
V. L. R. 492; [1928 J Angus L. R. 315. 
— AUS. 



Caae> 1808— 19SS. Engush Am> Empirs 

1808. Add. Annotation : — Retd* Beigate Oorpii. v. 
Surrey County Council, [1028] Ch. 359. 

1817, Add. Annotation : — ^Retd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737, 

1828. Add. Annotation : — Reid. Everett v. 

Griffiths, [1924] 1 K. B. 941. 

1887. Add. Annotation : — Reid. Everett v. 

Griffiths, [1924] 1 K. B. 941. 

1376. Add, Annotation: — As to (2) Apld. R. v. 
L. C. C., Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 690. 

1433a. Relerenoe to statutory & other orders ds to 
private dc local Acts — Duty to supply copies 
lor use ol court.] — Practiob Note, [1926] 
W. N. 308. 

1466a. Cross-examination ol deponent — When 

ordered — Only in very special circumstances.] 


Digest Supplement. 

— B. V. Kent JJ., Ex p. Sihth, [1928] W. N. 
137, D. C. 

1486a. .] — R. V. Hancock, Alderman 

OF North West Ward op Borough op 
Poole (1839), 3 J. P. 723. 

1786. Add. Annotation : — Reid. B. v. Cory, [1927] 
1 K. B. 810. 

1740. Add. Citation .*—2 B. B. A. 639. 

Add, Annotation : — ^Reld. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. B. 468. 

1749a. .]— R. V. Vayle (1844), 8 J. P. 

Jo. 212. 

1809. Add. Annotations: — Reid. iSe Ijctters Patent 
No. 139,207, Re Carbonit Akb., [1924] 2 Ch. 
63 ; Swift V. Board of Trade, [1920] 2 K. B. 
131. 


Part VII. — Quo Warranto. 


1837. Add. Annotations : — ^Reld. Metcalfe v. Boyce, 
[1927] 1 K. B. 768 ; Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey, [1929] 
1 Ch. 080. 

1846. Add. Annotation: — Reid. Everett v. 
Griffiths, [1024] 1 K. B. 941. 


1847. Add. Annotation : — Reid. Everett t*. 

Griffiths. [1924] 1 K. B. 941. 

1852. Add. Annotation : — Reid. Brown v. Dagen- 
ham U. C., [1929] 1 K. JB. 737. 

1952. Add. Annotation : — Reid. Everett v. 
Griffiths, [1924] 1 K. B. 941. 


PART VI. SECT. 1, SUB-SECT. 6.— E. 

6 1. To re^er transfer.] — R. v. 

RUOlBTRAn OF TITLES, Ex p. MOflS, 
[19281 V. L. R. 411 : 49 A. L. T. 275 ; 
[1928] Argufl L. R. 293.— AUS. 

*T. MunidjHil covncH — Imposing con- 
diiions to permission to erect petrol 
pump outside legitimate scope of counciVs 
functiems.] — Held : a inaDuamuH should 
bo {^ranted . — He Randwkjk Municipal 
CJ oUNCTiL, Ex p. Bowskb & Co. (1027), 
27 8. K. N, S. W. 209 ; 44 N. S. W. 
W, N. 57.— AUS. 

St. Mayor — Refusing to put motion to 
meeHvg.]~~Xi. v. Foley, Exp. Miller, 
[1928] V. L. R. 1.— AUS. 

sv. Municipal corporaiion — Refusal 
to accept payment of money.} — Applts. 
sought a mandamus to eompol the rosp. 
rminiolpallty to accept payment by a 
third party of an alleged debt of its 
fiocrotary -treasurer : — Held : applts. 
could not succeed, as they had failed 
to bring thoir case within the terms of 
art. 1141 C. C. or to establish agency of 
such third party In making the pay- 
ment for the alleged debtor. — P erron 
V. COBPN. Du VILLAGE DU SaORE- 
CCEUR De JF.8US, [1929] 1 D. L. R. 197 ; 
11928] a O. R. 326 ; affg., 44 Que. 
K. B. 400.— CAN. 


PART VI. SECT. 8. 
1326 iv. 
e. Johnson, 

70 D. L. 

CAN. 


1 — Castleman 

JON, [1021] 3 W, W. R. 830; 
R. 862 ; 30 B. C. R, 364.— 


; PART VI. SECT. S. 

1841 I. B*Aen action for mandamus 
pending ,] — An interlocutory mandamus 
should not be granted, unless it can be 
sliown that pltf. will suffer injury by 
waiting for the result of the trial. 
Proof of tlie claim for damages is not 
a oondltlon prooedent to the granting 
of an intwlooutory mandamus. — 
Ridings v. Elmhurst School Trus- 
tees (Snsk.), [1926] 4 D. L. R. 81 ; 
[19261 « W. W. R. 762.— CAN. 


PART VI. SECT. 0. SUB-SECT. 1.— 
A. (a). 

1360 i. Necessary parlies — Jl/an- 
damns againM municipal corporaiion.] 
— In mandamus proceedings against a 
municipal corpn. it la the bettor 
practice to make paiiJos to the pro- 
ceedings the iiicinberH of council H. 
oillcors whoso alleged dellnqueDcios 
are involved. — R. (Reap) u. Ptbmrina 
Municipal District No. 552, (19221 
3 VV. \V. R. 857 ; 70 D. L. R. 559.— 
CAN. 


PART VI. SECT. 6, SUB-SECT. 6.- 
C. ip). 

»w. To named emmiy court judge. — To 
hear appeal from conniction—Cotnpliiinc." 
by another judge — Prohibition.] — Re R. 
V. PoCHREBNV, R. V. STACPOOI.K & 
Stubbs, [1930] 3 W. W, R. 48; .suh 
nom. Ex p. Pochrkbny, 54 Can. C. C. 
185 ; 39 Mon. L. R. 177.— CAN. 

PART VII. SECT. 2, 

1840 i. Discretion of court — Court 
bound to consider all circumstances .] — 
Cn application for a quo warranto, the 
ot. will oousider whether In all the 
oiroumstauces the public interest cnlia 
for tho exercise of its discretion in 
favour of appet. — 11. (Boudrot) r, 
Johnston, [1923] 3 D. L. H. 278 ; 60 
N. S. R, 214,— CAN. 

1S40 11. .] — Whore an 

application for quo warranto is made to 
the Ct. of K. B., the granting or with- 
holding of leave is in the disoretion of 
tho ct.. Sc the discretion ought to bo 
oxeroisod upon a sounil oonsideration 
of the particular oiroumstajioes of each 
case.— K. (MATHESON)e, Huber, [1924 ] 
2 D. L. R, 905 ; 2 W. W. R. 596.— 
CAN. 


PART VII. SECT. 3, SUB-SECT. 1,— 

. A. ( 4 ). 

1871 ill. ,1 — An application for 

a quo warranto, to tost the validity of 
the appointment of an inspector, on the 
ground that tho appointment was 
illegal because there was already an 
inspector in office, woe dismissed, as 

22 


1 the municipality bad power to appoint 
** one or more Inspectors.*' — R. v. 
TiimALT.T (1926), 69 N. S. R. 93.— 
CAN. 


PART VII. SECT. 3, SUB-SECT. 1.- F. 

sx. Failure to post name, of 

candidaie.] — Whore after being legally 
nominated as a councillor for a riiial 
iimnicipality, a candidate informs the* 
clerk & returning oiliecr that he Is 
considering withdrawing, but does not 
withdraw, & the returning officer does 
not post his name us one of the 
nominees but declar«,?s another caiidi- 
duto elected by acclamation, a quo 
warranto proceeding is tho correct 
method for testing tho latter's right 
to tho office. — R. (Mackay) v. Good, 
1 1922] 1 W. W. R. 712 ; 66 1). L. R. 
763.— CAN. 

sy. Disqualiflcation of candi- 

dale,] — \Vhci*e a person elected to a 
municipal office Is at the time of his 
election disqualified for election, the 
election can only be attacked by an 
election petition ; but where he is 
dlsQUiillfied from holding municipal 
office his case comes under the category 

i of continuing disqualifications which 
i afford good ground for a proceeding by 
I quo warranto. — K. (Nuttali.) v. Brown 
! 1 1923] 2 W. W. R. 611 ; 33 Man. L. R. 

1 184.— CAN. 

I gj5. Statutory remedy avail- 

I able.] — The remedy by quo uarranlo Is 
not excluded br another statutory 
remedy, unless the Legislature has so 
declared expressly or by necessary 
Implication. — R. (McjTrthur) v. May- 
cook, [1924] 4 D. L. R. 1222; 3 
W, W. R. 640.— CAN. 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

t i. — Proof of irUerest .] — 

R. V. McKenzie (1851). 2 0. L. Ch. 30. 

—CAN. 

PART Vn. SECT. 4. SUB-SECT. 2.— 
B. (b). 

el. .] — R. (Matheson) v . 

1 Huber. (19241 2 D. L. R. 905; 2 
W. W. k. 596.— CAN. 



VoL ZVl.— Crown Praotioe. Oases 1954— 8149a. 


1954. Add^ Annotation : — Reid. Everett v, 
Griffiths, [1924] 1 K. B. 941. 

2007. Add, Annotation : — Reid. Everett v, 
Griffiths, [i924] 1 K. B. 941. 

2046a. Relerence to statutory & other orders 


& to private & local Acts — Duty to supply 
copies for use of court.] — ^Pbactiob Note, 
[1926] W. N. 308. 

2093. Add, Antiotation ApW. R. V. L. C. 0., 
p.. Swan & Bdgar (1027) (1920), 141 
L. T. 600. 


Part VIII. — Prohibition. 


2110. Add. Annoiaiiona : — Reid. St. Magnus, etc. 
Parochial Churcii Council v. Ix)ndon Diocci^e 
Oliancellor, [1923] P. 38 ; Hunter v, Staii- 
tischo Hochseofischerei (iemeinniitzige (3(‘- 
sellschaft (1925), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

2112. Add. Annotation: — As to (1) Reid. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 
2121. Add. Annotation : — As to (2) Folld. H. v. 
North, Ex p, Oakey (1026), 43 T. L, 11. 60. 

2129. Add. Annotations : — Apld. St. Magnus, etc. 
Parochial Church Council v, Tyindon l)ioc(3se 
Chancellor, ,1923] P. 38. Held. 11. v. North, 
Exp. Oakey (1926), 43 T. L. K. 00. 

2130. Add. Annoialions : — Refd. H. v. Electricity 
Comrs., Ex p. T-iondon Electricity 
Committee Co. (1920), [19241 1 K. B. 171 ; 
11. V. Powell, Ex p. Camden, [1925] 1 K. B. 
641. 

2132. Add. A nnolutions : -Consd, K. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1925J 2 K. B. 250 ; M. v. North 
SVorcestershire Assessment Comr'iit leo, Ex p. 
Hadley, [1929] 2 K. B. 397. R*?fd. 11. v. 
Electricity Comrs., Ex p. London Ele-.iiicity 
Joint Committee Co. (1920), [1921] 1 ii. B. 
171 ; Donnelley v. Prestsvich U. I). C. (IDih' }, 
141 L. T. 002. 


2132a. .] — B. V. Kinosland 

Parish, Inspector op Taxes, Ex p. Peak- 
son, Kingsland Estate, R. v. Kinosland 
Parish Income Tax Comis. Sc Inspector 
OP Taxes, No. 1141a, ante. 

2142a. .] — A writ of prohibition will not Ue 

to restrain justices in petty sessions £i*om 
enforcing a warrant of imprisonment on an 
oi-ilor lor i>ayinent of rates wliero no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ. — 
R. V. Norfolk JJ., Ex p. Davidson (1925), 
69 Sol. Jo. 658, 1). C. 

2149a. .] — Appets. having obtained a rule for 

a writ to prohibit the General Comrs. from 
making, allowing, conhrining, enforcing, or 
otherwise proceeding upon an assessment Uy 
income tax prohibition would not 

lie to the (len(>ral Comrs., who had acted in 
accordance with their st»atutory duty in 
making the assessment had not exceeded 
their jurisdiction.—U. v. Swansea Income 
Tax Comrs., Ex p. Enoush Crown Spelter 
Co., [1925] 2 K. B. 250 ; 94 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 1\ L. H. 505 ; 9 Tax Oas. 
437 ; svb nom. R. v. Income Tax General 
Comrs., Ex p, English thiowN Spelter Co., 
Ltd., 09 Sol. Jo. 606. 


PART VII. SECT. 4, SUB-SECT. 2.— 1 
B. (C). ! 


1968 ill. V. Ada.us ; 

(1850), 1 C. L. Ch. 203.— CAN. 1 


1969 i. IV hat is arqtiicscencc .] — 
Acquiofloonce by a relator in the 
alluged olTonoe, to bo fatal, must b<i 
acquiescence at the time the allcRrcd 
offence is committed. The eubsequent 
conduct of a relator in a^rreeiui? to 
overlook the equal alloiced tfuilt of 
others doon not constitute dlsciualify- 
ing aoquiosceaoe. — U. (AI.VTfir.soN) v. 
Hubkr. 11924] 2 U. L. II. 905 ; 2 

W. \V. R. 590.— CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 

1990 i. Effect of delauA — Umioct^K- i 
.sary delay in making an application = 
for a rule nisi for quo warranto Ih a bur , 
to that remedy. A delay from (»ct. 
tc Apr., the ct. having sat t\Aioo | 
in the meantime. Is a delay of sueb i 
lengtli . — Be Obosman Sc McLkod’s, i 
Elkctton, Ex p. Howard (1922), 70 \ 
D. L. R. 589.— CAN. ■ 


PART VII. SECT. 4. SUB-SECT. 4.— A. 

tm. Necessity for — That motion 
made at instance of relator .] — On a 
motion for a warranto, an affidavit 
stating that the motion Is made at 
the instance of the relator must bo 
lUod before the service of the notice 
of motion or petition, & where it has 
not been so filed the motion will fail. 
— R. (Maokav) V. Good, 119221 1 
VV. W. li. 712 ; on I). L. R 763 — 
CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— C. 

2017 i. Acceptance of office — Accept- 
aiu'c or (uiittp in office need not be 
Mtalcd.] — II. V. STKrriENfloN (1851), 1 
C. L. Ch. 270.- CAN. 

PART VII. SECT. 6. 

I .1— R. (McArthur) v. 

Douckt. [1924] 3 D. L. It. 812.— CAN. 

I ii. Jiorden of proof .] — On the 

hearing of an infoiniaUon in the natun; 
of quo mirranto preweed lugs to oust 
re.sp. from hi^i offlcio as one of the com- 
mit tee of adjustment under Dairy 
I’rodiietH Sales Adjustment Act, the 
onuri Is on re-Kp. to prove that he is 
entitled to bcM the officii BO attacked.- 
It. Shannon (1930), 4,3 H. O. R. 129. 
-CAN. 

■b. Defence --Foilurc to answer ohjec- 
Wm — Is admisMun of truth of obfeclion.] 
- K. V. Scott (1851), 2 C. L. Oh. 98.— 

CAN. 

ic, Serrice of nolicr of motion — J'ime 
for — Mistake as to day of week subse- 
seqaently amended.] — R. v. Po.nspokd 
( 1902), 3 O. L. It. 410: 22 O. L. T. 
146 ; 1 (J. W. U. 645.— CAN. 


PART VIIL SECT. 1. 

2109 I. ■ Whether yrantable ex dehilo 
juntUiffi— On excess or vmnt of juris- 
— ApjjartrU from proceedings .] — 
Where want of jurisdiction Is apparent 
on the face of the pnwjeedJngs a Ktrangor 
is entitled to a writ of prohibition, ex 
dehiio justituB.—M. v. K-NYVicrr Ex ji. 
Wkber (1928), 22 <4. J. P. 138.— AUS. 
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PART VIII. SECT. 2. 

hi, J — MlNlSTKR 

KoR Labour & iNnuBTBV (N. S. W.) 
V . Mutual Lirw & Citissfinh Absuranck 
(Jo., Ltd. (1922), 30 0. L. it. 488 ; 28 
ArgUf L. It. 252 ; 22 H. R. N. S. W. 
610 ; ,39 N. S, W. W. N. 94 ; (1922), 
N. S. W. Ind. Arbn. Cue. 20.— AUS. 

PART VIH. SECT. 4, SUB-SECT. 1. 

a i, Inter ference with discretimi 

of jndge..]—Ex p. Bf)KO (1928), 28 8. U. 
N. H. VV. 504 ; 45 N. S. W. \V. N. 107. 
— AUS. 

PART Vlll. SECT. 4, SUB-SECT. 2. 

2150 vi. ',] — Prohibition is 

granted where there is want of Juris- 
diction in an inferior ct. — ItosKNBjfiHQ 
The Maooabkks, 1X9231 2 W. W. li. 
320.— €AN. 

2160 vli. .1 — Be WoODltooP, 

[19251 3 D. L. it. 900 ; 44 Can. Crim. 
CJas. 199. — UAN. 

2160 viii. .1 — Re R. v. Lambton 

(Ont.) (1920), 46 (^an. CJrim. Oas. 13. — 

CAN. 

2160 lx. .) — Prohibition should 

not issue, unless it is clear on the face 
of the pnKMiodiugs that there is want 
of JuriBdlctlon. — Ciiildrkn'h Aid 
H rj<jii.rry ok Ht. Adklard v. Stk. Ro«ih 
Rural MuNifiFALiry (Man.), (192(iJ 
4 1). L. 11. 400 ; (19201 3 W. W. It. 8 ; 
46 Can. Crlm. < Jas. 30.5.— CAN. 

2160 X, ,1 — The writ of pro- 
hibition may bo resorted i/o only where 
there is a complete lack of jurisdiction, 
—it. 0 . DEE (Man.), 11927] 4 D. L. R, 



(^unt i^iCPIBSS 


2168. Add. ^nnoto^ion .'-^A^ryd^ B> v. Koitil, 
Bm p. Oakey, [10273 1 K. B. 491. 

2t87a« .] — In the oa4se of the misinterpreto- 

tian of an Act by an inferior ct., the considera- 
tion of which anees incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lie, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
inteipretation of the Act on which he applies 
for the prohibition, & that the inferior ct. has 
p^eeded notwithstanding such allegation. — 
Ho&cE V, Camden (Bakl) (1796), 0 Bro. Pari. 
Oas. 203 ; 2 Hy. Bl. 638 ; 126 E. B. 687 ; 
affff. S, 0, Bub mm. Camden .(Lord) v. Home 
17r' ' “ - 


(1791), 4 Term Rep. 382 
Annotations: — Consd. Gould v. Gapi 
Difitd. Wadsworth o. Spain (1851), 17 


^ 5^ Bast, ^46. 

117^7 Greenwich County Court Judge (18^^ 60 L. T. ^48. 
Befd. Garo v. Gapper (1808), 3 Bast, 472 ; Yeloy v. Burder 
(1841), 12 Ad. Sc Bl. 265 ; Re Appledore Commutation 
(1845), 8 Q. B. ISO ; Egyptian Bonded Warehouses Co. 
a 0< 


V. Yoyasu Goshi Kalsha, {1022] 1 A. 0. 111. 


2200. Add. Annotaiions : — Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Cliancellor, [1923] P. 88 ; B. v. North, Ex ». 
Oakey (1926), 43 T. L. R. 60. 

2220. Add. Annotcdiona : — Refd. K. v. EJoctricily 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; R, 
, V. Health Minister, Ex p. Davis (1920), 141 
L. T. 0. 


2221. Add. AnnoialionB : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171 ; R. v. 
Hci^dth Minister, Ex p. Davis, [1929] 1 K. B. 
619. 


2254. Add. Annotations: — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1920), [1924] 1 K. B. 171 ; 
R. V. Health Ministtjr, Ex p. Davis (1929), 
141 L. T. (i. 


2287. Add. Annotation: — Consd. B. v. Electricity 
Comrs., Ex p. London Eloctiicity Joint Com- 
mittee Co, (1020), [1924] 1 K. B, 171. 

22B1&. Assessment ooraralttee.] — rating authority 
had appointed a sub-committee to fix the 
values of propoHies in the district for the 
purpose of the preparation of the valuation 
list. They appointed P. & G. members 


thereof, & subsequently appointed the same 
two persons as their representative on reap, 
assessment committee^ The applicant had 
given notice of objections to his assessment 
to reap, committee, A on learning the above 
facts, obtained' a rule niai for a prohibition 
to that committee from hearing Sc deter- 
mining his objection ; — Held : a writ of 
prohibition woudd lie to an assessment com- 
mittee. — R. V. North WoRGESTBRSHtEB 
AS8E88MBNT COMMITTEE, Ex p. HADLEY, 
[1929] 2 K. B. 397 ; 98 L. J. K. B. 606 ; 141 
L. T. 657 ; 93 J. P. 109 ; 46 T. L. R. 626 ; 
27 L. G. E. 458. 

2290. Add. AnnotaSiona : — ^Consd. B. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Refd. 
Hearts of Oak Ai^urance Co. v. A.-G. (1931), 
47T. L. R. 679. 

2803. For the existing paragraph in original 
volume substitute as icfilows : — 

Electricity Commissioners.] — ^The powers of 
the Electricity Comrs. are to be exercised 
Judicially Sc not ministerially, Sc a writ of 
prohibition will issue if they make an order 
giving effect to an ultra vires scheme. — R. t?. 
Elkctricity Combs., Ex p. London Elec- 
TBiciTY Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 
L. T. 104; 88 J. P. 13; 39 T. L. B. 716; 
08 Sol. Jo. 188 ; 21 L. G. R. 710, C. A. 

AnnotcUiona .—Apia. U. V. Churefi Assembly Legislative 
Committee & Church Ajsembly. Kx p. Hayues Smith 
(1027), 44 T. L. rt. 68; 1(. e. Hcalta Minister, Ex p. 
Davis. 11029] 1 K. B. 619 ; U. w. North Worcestershire 
Asses-smoni Oummlttec, Exp. Hadley, [1929] 2 E. B. 397. 
COlUd. A.-G. V. Lotidon ^ Home Counties Joint Biectricity 
Authority, (1920J 1 Ch. 513. Reid. K. v. Blectrlolty Oomrs., 
Ei p. Yorkshire Electric Power Co. (1927), 91 J. P. 191; 
Shell Co. of Australia, Ltd. v. Federal Comr. of Taxation 
(1930), 47 T. Ji. Ti. 115 : H. v. Loudon CJounty Oouuoil, 
Ex ij. Kutertainmoutd Protection Associi., Ltd., 11931] 

2 K. B. 215. 

2309. Add. Anmiation : — Refd. B. v. Electricity 
Comrs., Ex p. lA>ndon Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2310. Add, Annotation : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

281 Oa. — — .] — Prohibition will not lie 

against the Comptroller-General in respect 
of any act or decision which is either done or 
taken at the direction of the Law Officer, 


1066 ; rj927J S W. W. R. 529; 49 
Can. oiin. Om. 67. — CAN, 

2150 xi. S. P. H. V. JOYOB, Ex p. 
M^BinTH, {19271 V. L. R. 481 ; 49 
A. L. T. 67 ; [1927] Axgns L. R. 348.— 

AUS. 


PART Vlll. SECT. 4, SUB-SECT. 4.— A. 

3184 Iv. .1 — Re Wilton 

f'aRMUBS* Ck)-OPKRATIVK AflSOON. V, 
BumiKSS, (1924} 4 D. L. R. 485 ; 55 
O. L. II, 534,— CAW. 


2187 ill. .)— Tufts v, Thomson, 

[10291 1 D. L. R, 806: 1 W. W. R. 
32^ 38 Man. L. K. 51 ; affg.. [1928] 
3 W. W. R. 666,— CAN. 


PART VIU. SECT, 4, SUB-SECT, 4.— B. 

2192 til. ,) — Prohibition cloos not 

lie where the lower ct., having properly 
entered upon an inoutry, has errone- 
ously fotmd a fact which, though 
eseentiai to the validity of Its ord^, it 
was competent to try,^ — H. e. Maois- 
TRATSS OoUBT SC ESMOND, Ex p. 
BiftAZLRY, (19283 Bt. H. Qd. 349; 22 
Q, J. P* 97.— AUS. 


PART VIII. SECT. 5, SUB-SECT. 1. 

•e. Bejure hearing .] — A writ of pro- 
hibition prohibiting a district ot. judge 
from healing an appeal from a sum- 
mary conviction, on the ground of 
want of jurlsdioUon : — Held: good. — 
H. (Lamson) V. Shakps /t Inolir, 
{1921) 3 W. W, R. 674 ; 66 D. L. R. 
521 ; 36 Can. (hrim. Cas. 326 ; 15 Sask. 
L. R. 35.— CAN. 


id. .] — A motion for pro- 

hibition being commenced before the 
magistrate has heard the evidence in a 
ohargo may be dismissed without 
pi'ojudlcing appot. aa to any motion 
ho may at a later stac^.— R. v. 

Jabokr Go. (1922), 38 Can. CMm. Oae, 
180,— CAN, 


PART VIII. SECT. 5, SUB-SECT. 2. 

2217 Vi. — — ,1 — The want of Jnrfs- 
dioUon appearing ^n the face of the 
prooeedinim. prohiblttoQ may be 
granted either b^ore or after Indgment. 
— Re Monaaob Drbss Co, o^Aabon- 
SON, (1929] 2 H. h. R. 514 ; 63 O. L. R. 
5«5,— CAN. 


PART VIII. SECT. 5, SUB-BECT. 8.— A. 

ftf. Before defence filed or matttr 
dealt uritA.] — Where want of Juris- 
diction docs not appear on the faoo of 
the proceedings, the application should 
be made before jadgwnt. The fact 
that a defence has not been filed, or 
that the matter has not been dealt 
with by the inferior ot.. Is not a ground 
against deft, applying for prohibition. 
— Kosknbebo V. Ths Maooabkes, 
{1923] 2 W. W. H. 320.— CAN. 


PART VIIL SECT. 6, SUB-SECT. 8.— B. 

2857 li, V. CBl&DlT 

SSRVX^ EXOHAKOX (B. C.), J192®J_3 
V, . Bl. 28 


D. L. R. 107 ; 2 W. 




PART Vlll. SECT. 6. 

2287 i. — - Not to jpersona ipUAous 
lawful authoritv purporHng to act at 
oowt ,] — R. (Eellt) V. XUaimm Sc 
OBhkil, fl9231 2 I. R. 56.— m. 

Hi. S. P. — Wat»b«id» Wobxkrs* 
Federation or Aubtraua a. Gu.- 
CKBIST. W^ATT k SaNDBBSON, LTD« 
(1927), 34 a L. B, 482.— AUS. 

b. Add ** r eaa d . an other gioiindk 
l6S.aB. T07.»* 
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or wldch is subject to an appeal to him, nor 
in these respects against me Law Officer. — 
Be WiNOATEi’s Patent, [1931] 2 Ch. 272 ; 100 
L. J. Oh. 370 ; 146 L. T. 672 ; 47 T. L. K. 641 : 
48 R. P. C. 416. 

2812* Jidd, A.HfioteA'wn : — Refd. R. v. BUeotricity 
Comrs,! Ex p. Loudon Electricity Joint Com- 
mittee Co. <1920), [1924] 1 K. B. 171. 

2321. Add. OUaiion :—fl923] P. 38. 

2826a. Reference to statutory St other orders & to 
^vate d& iooal Acts — Duty to supply copies 
lor use of court.]— I^actice Note, [1926] 
W. N. 308. 

2845. Add^ AtmotoHon : — Reid. Engeike Mus* 
mann, [1928] A, 0. 483. 


Vd. ZVI— Croim BradiM. C^im 2810ft— MSa 

2882. Add. AnnetaHon : — Retd. 8t. Magnus, etc. 
Paiochial Church Coimdl v. London Diocese 
Chancellor, [1923] P. 88. 

2388. Add. Annotations: — ^Refd. Pickford v. Quirke, 
Pickford v. 1. B. Comrs. (1927), 43 T. L. B. 
059 ; R. V. St. Marylebone Income Tax 
Comrs., Ex p. Schlesinger (1928), 13 Tax Oas. 
746 ; B, V. L. C. C., Ex p. Swan &; Edgar 
(1927), (1929), 141 L. T. 690. 

2400. Add. Annotation : — Consd. Simbro Ti'ading 
Co., Ltd. V. Posograph (Parent) Corpn., 
[1029] 2 K. B. 266. 

2401. Add. Annotation : — Retd. Campbell r. 
Poliak, [1927] A. C. 732. 


Part IX. — Certiorari. 


2421. Add. Annotations : — As to (1) Refd. B. r. 
Electricity Comrs., Ex p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. As to (1) Refd. R. V, lx)ndon County 
Council, Ex p. Entertainments Protection 
Assocn., Ltd., [1931] 2 K. B. 216. As 
to (3) Refd. H. v. Electricity Comrs., Ex p. 
London Elc' tricity Joint Committee Co. 
(1920), [1921 1 K. B. 171 ; B. v. Minister 
of Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

2422a. Remedy by way of appeal — ^NoUce of 

appeal given.]-— R. v. Kingsland Parish 
Inspbci’OR op Taxes, Ex p. Pearson, 
Kingsland Estate, K. v. Kingsland Parish 
Income Tax Comrs. & Inspector op Taxes, 
No. 1 141a, ante. 

2448. Add. Annotation : — Folld. It. r. Central 
Criminal Court JJ., Ex p. L. C C., [1925] 2 
K. B. 43. 


2449a. Not to quash order.] — The K. B. Div. 

of the High Ot. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Oidininal Ot, with a view to its being quashed. 
— R. V. Cbni'kai. Criminal Court JJ,, 
Ex p. London County Council, [1925] 2 
K. B. 43 ; 04 L. .T. K. B. 479 ; 132 L. T. 
666 ; 89 J. P. 65 ; 41 T. L. R. 209 ; 69 Sol. 
Jo. 381 ; 27 Cox, C. O, 734, D. C. 

2458. Add. Annotation.^: — As to (3) Apld. 11. v. 
Church Assembly j legislative (k>mmitteo & 
Church Assembly, Ex p. Haynes Bmith 
(1927), U T. L. H. 68. Held. H. v. EloctHcity 
Comrs., Ex p. Ixindon Electricity Joint ( Jom- 
raittee Co. (1920), [1924] 1 K. B. 171; \L v. 
Minister of Health, Ex p. Yaffe, [1930J 2 
K. B. 98. 


PART VIII. SECT. 7. 


2319 via. .J — Circum- 

ataaoes In whloh ; — Held : tost)., by 
applying to the judge of the DivisJon 
Cl., under Division Cts. Act, to sot 
asldo a Judgiuent, had not waived bis 
rights to move for prohiliitlou . — He 
Our t). Krei'Sky, 119*2, 'ij » D. L. D. 
TO] 8; 57 O. L. R. 3A3.— CAN. 


2819 viii. .J — Where a 

person appears at the hearing of an 
aiUUatlon summons only to protest A; 
to object to the Jurisdiotiou, he does 
not, by remaining there after his 
objection is overruled, & by endeavour- 
ing to discredit complainant’s story, 
voluntarily submit nlmseJf to the 
jurisdlotion or deprive himself of the 
right to apply for a prohibition. — 
mx p. Holmes (1927), 27 S. R. N. S. W. 
263 ; 44 N. S. W. W. N, 82.— AUS. 


PART VIII. SECT. 8, SUB-SECT. 4. 

sg. Against parties,] — ProlUbition 
Lies against parties as well as against 
the Judge of the inferior ct. — K oskn- 
BEBO V. Thb Maocabebb, fl9233 2 
W. W. R. 320.— CAN. 


PART Vlll. SECT. 8, SUB-SECT. 6. 

»h. AdmissibilUy of sMtmenis made 
on infonnoHan dt oeWe/.)— An applica- 
tion for prohibition hr not an inter- 
loouto^ motion, hence, under K. B. 
Kule 392, statements made on informa- 
tion & belief in the affidavits filed 
thereon are not admissiblo. — B bac- 
ORBNB Sc Pbltibb V. OUNBON (Saslt.), 
L1928J 8 D. L. 11. 692 : fl928] 2 

W. W. R. 497 ; sttb nom. Ex p. Bkau- 
CUBNE, 60 Can. Crim, Cas. 67. — CAM, 


PART VIII, SECT. 8, SUB-SBOT. 10. 

8401 1, Not from order as to costB.'h- 
"On granting a writ of prohibition pre- 


venting a mt'gistrat© from proceeding 
with the heai'iJtg of a charge, costa were 
given against ihc Informant. On 
appeal as to costs; --Held: the appeal 
should be disiiiissed. — K. v. LEONAnn, 
[1921] .3 W. W. IL 768; 60 D. L. R. 
497 ; 36 Can. Grim. Cas. 255 ; l.’S Sask. 
L. R. 29.— CAN. 


PART IX. SECT. 1. 


jjj. .1 — B. V. Dknny 

(1921), Cl D. L. R. 663 ; 36 Can. 
Grim. Cos. 77; 51 O. L. H. 121.— 

CAN. 

S li. .) — K. V . Woodstock, 

Town AHSKi^aous, Ex p. Bank ok 
Nova Bootia (1922), 08 1). L. R. 48.— 
CAN. 

K Hi. •! — R. V, Wood 

(1924), 43 Can. Grim. Cas. 382. — CAN. 

B iv. .} — Mahammad Raza 

Bafteb Bbloami V. Sadafiva Kao 
(1925), I. h. K. 49 Mad. 49.— IND. 

g V. .J — R. V. O’Brien . 

Ex y. TmuRiAULT (1917), 46 N. B. R. 
275 ; 29 Gan, Crim. Cas. 141 ; 41 

D. L. IL 97.— CAN. 


g vl. .1 — Whore a party 

has ample remedy by appeal certiorari 
will not l>e granted unless some satis- 
factory reason is given why the remedy 
by way of appeal was not taken 
advantage of. — R. v. LbBlano, Ex p, 
McDonald (1926), 63 N. B. R. 37.— 
CAN. 

B vii. ,h^Exp, Gauthbau 

(N. B.). (19281 1 X). L. IL 271 ; 49 
Con. Grim. Cos. 182.— CAN. 

X i. .1 — R. V. Olbbn (1028), 

32 B. C. R. 516.— CAN, 


PART IX. SECT. 3. 


sk. County court judge in Nom 
Sf’OiiU" Jjnin’UormerU on civil process.] 
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Jte MBT/tLlt (1930), 53 Can. O. C. 244.— 

CAN. 

•I. High Courts in India .] — Subject 
to a Btatutcry exception In respect of 
1 1)0 Acts or ordcTO of the Cover) lor- 
Oenoral (.leunoll & of the Oovciiior 
& Connell, done or mode by tbem In 
their nubile capacity, the High Cts. 
In iTidia possess the satno Jurlfxl lotion 
to issue writs of certiorari as the Ct.. of 
King’s Bench in England. Vbnka- 
takatnam V. HFcmurrAitv ok Btatf, kor 
India (1930), I. L. R. 63 Matl. 979.— 
IND. 

PART IX. SECT. 4. 

sm. General rule — Personn iUegallu 
purporting to act as cffurl,] — Where the 
aHsuiupUon of authority by a tribunal 
Ih Illegal from the beginning, It is not 
subject to cerlioroH.—li. (Kiclly) v. 
Maui/IRB & O’StiKlL, 11923] 2 1. XL 
58.— IR. 


PART IX. SECT. 6. BUB-SECT. 2.— A. 

2496 U. A writ of 

certiorari Is not granti-.d ex debiio 
iustitim or as a matter of legal right, 
but is an apnUcatlon to the soimd 
discretion of the ci.. Sc where there are 
disputed nuostious of fact which can- 
not be satisfactorily tried out on 
affidavits, but should be triod by vivA 
voce tcstljuony, Sc tho questloUK In 
volvcd are ponding for decision in the 
Ct. of K. B., the application for 
certiorari will not l)c granted.— W ork- 
men’s Compensation Board v. Ba- 
'thubut LumbbrOo., 11923] 4 I). L. R. 
84.— CAN, 


PART DC SECT. 6, SUB-SECT. 1.— A. 

I i, ,] — ^W'here the inferior ct. 

has. Sc the ct. above has not. Juris- 
)Jiction, certiorari cannot be hod. — 
PlNBBNT V. BoTD St MoDoUCIALL (1866), 
4 Nfld. L. R. 727.— NFLD. 



Cases 2621--2771. English Ain> Ehfibe Digest Sueplekent, 


2&21. Add, Annoiaiion: — Retd* R. v. Cory, [1927] 

1 K. B. 810. 

2522. Add, AnnoiaXiwi : — Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

2550. Add, Citation : — 4 Juv. 161. 

2566. Add, Annotaium : — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 

2699a. .] — Exp, Kyusant & Mokland (1931), 

75 Sol. Jo. 489, D, C. 

2718. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. Reid. 
R. V, Minister of Health, Ex p, Yaffe, [1930] 

2 K. B. 98. 

2780. Add. Annotations : — Refd. R. v, Sheffield JJ., 
Ex p. Rawson (1927), 91 J. P. 193; R. v. 
Southamx)ton County Con (Inning Committee, 
Ex p, Slade, [1929] I K. B. 263. 

2734. Add. Annoiaiion : — As to (2) Refd. Frome 
United Breweiies Co. v. Bath JJ., [1926] 
A. 0. 680. 

2735. Add. Annotations : — Refd. Frome United 
Biweries Co. v. Bath J J., [1926] A. C. 686 ; 
Maclean v. Workers’ Union, [1929] 1 Ch. 602 ; 
It. V. Huntingdon Confirming Authority, 
[1929] 1 K. B. 098. 

2736a. — — Order of County Council — Improper 
grant of cinematograph licence.] — It was 
the practice of a certain County Council, 
in granting licences to use premises for 
cinematograph exhibitions, to impose the 
condition that the i> itemises should not be 
so used on Sundays, Christmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for cine- 
matograph entertainments on those days. 

‘ A CO. applied for a licence to open & use 
premises for cinematograph entei^inments, 
& also for permission to open the premises 
for such purposes on Sundays, Christmas Day 
& Good Friday. In conmliance with this 
appiication the County Counod made an 
oraer to the effect that, “ subject to arrange- 
ments at the premises being completed to 
its satisfaction, the Council will take no action 
for the present in the event of the above 
named premises being opened for cinemato- 
graph enteitainments on Sundays, Christmas 
Day & Good Friday as from & including 


Sunday, July 6, 1930, provided : (i.) that a 
sum of £36 oe paid to charity in respect of 
each Sunday, Christmas Day & Good 
Friday on which the premises are opened for 
cinematograph entertainments.” The per- 
mission was also subject to conditiom 
relating to the auditing of receipts &; expenses, 
the character & hours of the entertainments, 
& the employment of servants s — Held : a 
writ of certiorari should issue to bring up & 
quash the order of the Coimty Council as 
having been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). 

I am unable to distinguish in principle 
between the application for a licence under 
Cinematograph Act, 1909 (c. 30), & an appli- 
cation m^e with regard to a licence for a 
public-house, which for many years . . . 
lias been held to be a judicial act (Slessehei, 
L.J.). — R. V. IjOndon County Council, 
Exp. Entertainments Protection Assocn., 
Ltd., [1931] 2 K. B. 216 ; 100 L. J. K. B. 760 • 
144 L. T. 464 ; 95 J. P. 89 ; 47 T. L. R. 227 ; 
75 Sol. Jo. 138 ; 29 L. G. R. 262, C. A. 

2736a. Certificate of Post Office medica 

officer — Workmen’s Compensation Act, 192f 
(o. 84).] — Appet., a telegraphist in the em- 
ployment of the Postmaster- General, com- 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist’E 
cramp. In accordance with the regulations 
of the Post Office medical ‘^rvice, the case 
was referred to the chief medical officer, whe 
had special knowledge of telographist’g 
cramp, & he ceHified that appet, was not 
suffering from it : — Held : (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie; (2) it issued cx 
debiio justitcB at the instance of an aggrievec 
person ; (3) an appeal to a medical referee 
under sect. 43 (1) (/) of the above Act was 
not equally beneficial, since he could only 
deal with the medical correctness of the cer- 
tificate & could not inqure into its validity. — 
R. V, Postmaster-General Ex p, Car- 
michael, [1928] 1 K. B. 291 ; 96 L. J. K. B. 
347 ; 137 L. T. 26 ; 91 J. P. 43 ; 43 T. L. R. 
228 ; 21 B. W. C. C. 226, D. C. 

2771. Add. Citation .—2 B. R. A. 612. 


1 11. One of j mines prejudiced .} — 

Whei*o a lotfol practitioner, having no 
Uirect intorost in a local ot. action, on 
tbo morning on whioli Judgment In the 
aotiou was to bo delivered, disoiissod 
the action with one of the justioes who 
hoard the action, & made certain state - 
inent« calcnlatod to prejudioe him 
against one of the parties : — Held : 
ail order In the nattu'O of a writ of 
certiorari should bo granted removing 
tho hearing of the action into the 
Supreme Ot . — Ite An Action in thk 
Ijooal Court of Apklaide, Burke v. 
Stakhr, 11927) S. A. S. R. 180.— AUS. 

PART IX. SECT. 6, SUB-SECT. 2.— A, 

2711 1. IXstress warrant 

for ligrnor exportation tax ,] — Where the 
duty assessing a tax rested with the 
A.-G. for tho province, Sc the pro- 
vluolal Sooi*etary-'l'it;a8nrer had power 
only to doU^rmlno whether tho tax 
should be rocoven^d by distress or by 
action ; — Hetd : certiorari would not 
He to bring Into tb<j Supreme Ct. a 
distress warrant signed by the Secre- 
tary -Treasurer for an amount so 
assessed, his act being ministerial & 
not iudieial. — H stuxrxnoton r. Sscu- 
lUTY Exi^out Oo.» Ltd., 11984] A. 0. 


988 ; 94 L. J. P. C. 1 ; 1.32 L. T. 21o. 

—CAN. 


d 1. — — Decision of county court 
reeersiny dismissal of offender. 1 — VV here 
on the trial of an oil'euce punishable by 
summary conviction the magistrate 
dismisses tho charge, & on appeal to 
the coimty et. he is reversed aoousod 
convicted, redress may be sought by 
certiorari . — H. v. Meehan, [19261 2 
l>. L. U. 411 ; (1926) 1 W. W. R. 819 ; 
43 am, Crim. Cas. 325.— CAN. 


PART IX. SECT. 8. SUB-SECT. 2.— 
B. (a). 


2763 1. General rule ,] — R. v. Barky, 
Ex p. Lindsay (1922). 70 D. L. K. 
193 ; 38 Can. Crim. Cas. 190.— CAN. 


2763 il. .1 — The question 

whether a deoislon of a wreck oouir. 
sitting as a ct. under Canada Shipping 
ActTR- S. C.. 1906 (o. 113), Part X., 
ivus made in excess of his Jurisdiction 
ottu be inquired into on certiorari. — He 
Bkrquist, [1925] 2 I). L. II. 696; 
[19251 I W. W. R. 1084.— CAN, 

2763 Hi.' .]—Exp. JONICS (N.B.). 

[19261 I B. L. R. 587 ; 45 CJoH. Crim. 
•Cas. 169.— CAN. 
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2789 i. Sufficiency oj eoide:nce. nt rour 
below — Conviction under Temperance 
Act, H, S. C., 1920 ic. 1 94 ).l— Applica- 
tion fur a cerHorari to quash a con- 
viction under the -above Act on the 
above grounds, dismissed. — R. v. 
Grant (.Soak.), [1922J 2 W. W. R. 
624 ; GO D. L. n. 718 ; 38 Can. Crim. 
Cas. 234.— CAN. 

2789 ii. .] — When a county ct. 

Judge has acted entirely within bis 
Jurisdiotlou Sc has decided a questior 
of fact upon evidence properly before 
liim, certutrari does not lie to remove Sc 
ciuash sneh decision, merely upon the 
ground that It is not warranted by the 
evidence or weight or evidence . — Ex p, 
Saiitu Lumber Co., Ltd. (1924), 61 
N. B. R. 440.— CAN. 


2789 Hi. .]— ife Hillman (N, S. 

(1926), 40 Con. Crim, Cas. 308.— CAN. 


sm. Plea of **ouiUy** disptUed .] — 
Deft, having pleaded guilty SC being 
summarily convieied by a police 
magistrate, moved for a certiorari, 
denying that ho had so pleaded: — 
Held : deft., bad pleaded fTWty, the 
motion was dismissud.— v. Abm- 
flTROKO (1922). 38 Can. Crim. Cas. 98. 
-CAN. 
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m. Pnurfioe. C$m 279S-^420fli^ 


2796* AdA^ CUat/Um :-^27 Cox, G* 0. 25S. 

Add, Annotatiw: — Retd. R. v. Lincolnshire* 
JJ., Ex p, Brett. [1920] 2 K. B. 192. 

2797. Add, Annotation : — Refd. R. v. ShelBeld JJ., 
Ex p, Rawson (1927), 91 J, P. 193. 

2812. Add. Annotation : — Expld. & Dlitd* B . v, 
O^tral Criminal Court JJ., Ex p. L. C. C., 
[1026] 2 K, B. 43, 

2822. Add, Annotations : — As to (2) Apld. R. v, 
Postmaster-General. p. Carmichael (1927), 
96 L. J. K. B. 347. Refd. R. v. Minister of 
Health, Ex p. Yafife, [1930] 2 K. B. 98. 

2880. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

2884, Add. Annotaiions : — Refd. B. v, Adams. Ex p. 
Pope, [1923] 1 K. B. 416 ; Palmer v. Crone, 
[1927] 1 K. B. 804. 

2846. Add, Annotation : — Consd. Andrews v. 

Carlton (1928), 93 J. P. 66. 

2862. Add, Annotations : — Apld. R. v. North 
Worcestershire Assessment Committee, Ex p, 
Hadley, [1929] 2 K. B. 397. Refd. Prome 
United Breweries Co. v. Bath JJ., [1926] A. 0. 
686 . 

2869. Add. Annofations Consd, Prome United 
Breweries Co. v. Bath JJ., [1020] A. C. 580. 
Refd. Maclenn v. Workers’ Union, [1929] 

1 Ch. 602. 

2923. Add. Annotation : — Refd. Kenney v, Kenney 
(1925), 133 L. T. 400. 

2941. Add. Citation : — 7 Dowl. 016. 

2955. Add. Annotation : — Dlstd. R. v. Central 
Criminal Court JJ., Ex p, L. 0. C., [1925] 2 
K. B. 43. 

3058. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 A. 08. 

8069. Add. Annotation : — Refd. R. v. Adams, Exp. 
Pope (1923), 128 L. T. 697. 


8075. Add, Annotation: — Refd. R* v. Minister of 
Health, Ex p, Yaffe, [1980] 2 K. B. 98, 
8181a. Who may apply — Not plaintiff.] — Sowton 

V. OirrLfiB &> Olbrke (1075), 2 Rep. Ch. 108 ; 
21 B. R. 630. 

Annotaiion : — Apld. Olusti Patonte & Snslneerlng Works v. 
Maags, [1923] 1 Ch. 5U. 

8131b. 8, P. Giusn Patents & Engineering 
Works, Ltd. v, Magqs, [1028] 1 Ch. 616 ; 
92 L. J. Ch. 346 ; 40 R. P. O. 199 ; svb nom. 
Giusti Patents & BNGiNBEiitNa Works. 
Ltd. V. Maggs, 129 L. T. 438. 

3142a. Reference to statutory Sc other orders Sc to 
private Sc local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 

W. N. 308. 

3168ar. Removal of cause applied for by 

plaintiff.] — Sowton v. Cxttleb & Clerke 
(1076), 2 Rep. Ch. 108 ; 21 E. B. 030. 

Annotation : — Apld. Glustl Patents & Engineering Works v. 
MogffH, n02:i] 1 Oh. 61i». 

3168b. No appearance by defendant In 

proceedings in superior court.] — Giusti 
Patents & ENaiNEBRiNG Works, Ltd. v. 
Magqs, [1923] I Oh. 616 ; 92 L. J. Oh. 346 ; 
40 R. P. C. 199 t nom. Giusti Patents 
& Engineering Works, Ltd. v, Maggs, 129 
L. T. 438. 

3185a. .1 —Gunn v. Maokhenry 

(1760), 1 WUs. 277 ; 95 B. R. 617. 

3185b. .] — On the removal of a 

cause from an inferior to a superior ct., if 
pltf. declares de novo, he is not bound to 
declare in the same form of action as that in 
tlie inferior ct. — Bowerbank v. Walker 
(1787), 2 Obit. 617. 

3209a. Reference to statutory Sc other orders Sc to 
private Sc local Acts — Duty to supply copies 

for use of court.] — Practice Notbj, [1920] 
W. N. 308. 


■n. ——.I — Where deft, had been 
summarily oonviuted by a mogistratt^. 
who had been Informed by a sworn 
interpreter that deft, pleaded guilty : — 
Held: ceriiorari was not available, 
nidesfl the prrsatuption that the pro- 
oeedlngswere regular was rebutted. — 
R. oTLee Waii Dai (1923), 41 Can. 
Grim. Oas. 152.— CAN. 

•p. .] — The ct. on certiorari 

will quash a conviction by a magistrate, 
made without evidence being taken 
but on the statement of the sworn 
interpreter that accused pleaded guilty, 
where It appears to the ct. that accused 
did not really understand what olTcnce 
he was ohar^d with. In such a case, 
aoouaed cannot be taken to have pleaded 
guilty 6c the magistrate had no Juris- 
diction to convict. — R. v. Mi.akkr, 
[X923] 8 W. W. R. 988 ; 40 Can. 
Crtm. Oaa. 287.— CAN. • 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) i. 

2801 i. General ruU.\ — Want of 
jurisdlotioa in a magistrate & irregu* 
lariiies in procedure which touch the 
Bubstantial rights of appet. constitute 
those exceptional dreumstanoes which 
Justify relief by way of vertiorari, even 
thouidi appet. has a right of appeal. — 
Okbky V. Spanoler, [1925] 1 D. L. R. 
859; [19251 1 W.W.K. 518; 19 Sask. 
h. R. 256.— CAN. 

2801 fl. R. V. Ryan, [19251 

1 D. L. R. 877 ; 43 Can. Grim. Cas. 
223 ; 52 N. B. R. 104.— CAN. 


PART IX. SECT. 8, BUB-SECT, 2.— 
B. (b) Hi. 

2886 t General rule.] — Where the 
Jiuiediotion of an Inferior ot. depends 

J.8. 


upon a fact collateral to the actual i 
uiuttcr which that ot. has to try* it 
cannot by a wrong decision with regard 
to t.iittt fact give itwelf Jurisdiction 
which it would not otherwise) possess. 
The lower ot. must docido os to the 
collateral fact in the first Instanoc, but 
the superior ct. may upon certiorari 
in<iulre into the oorrectness of that 
decision. — It. (Gkbenaway) r. Akmaob 
JJ.. [1924] 2 1. R. 65.— IR. 


PART IX. SECT. 6. SUB-SECT. 2.— 
B. (d). 


2870 1. General rule.] — Where a 
conviction was bad on its faoo ; — Held : 
a writ of certiorari should issuo & the 
conviction bo quashed.— R.. (Eustace) 

V. TiPk'ERAUY County District 
Justice, [19241 2 I. R. 69.— IR. 

2888 1. Co7r*i^iona — Formal defect 
in .] — It Is the duty of the ct. on 
certurari to sco that oouviotloiiB arc 
perfectly regular In form. — ll. v. Hi no 
H< 3P. (19201 1 W. W. R. 799 ; 45 Can. 
Grim. Cas. 239 ; 37 B. C. H. 168.— 
CAN. 

2888 11. UnauOioriaed ; 

8entence,]—CHis Kow v. Hoquin ; 
(1927), Q. It. 44 K. B. 1.— CAN. ! 

PART IX. SECT. 8 , SUB-SECT. 2.— I 
B. (•). I 


ft. Perjury .] — A conviction can bo i 
attacked on certiorari on the ground 
of perjury or other fraud. — It. v. 
Safruk, II924I 1 D. L. R, 605 ; 40 
Can. Grim. Cas. 222 ; 10 Alta. L. It. 
677 ; 119231 2 W. W. II. 1126.— CAN, I 


PART IX. SECT, 7, SUB-SECT, 2.— 

0. (a). 

8042 i. Hiahi not taken away — Unless j 
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ejmresaly stated .] — Whore a statute 
tAKos away the right of certiorari, 
it does not diBeiitlUe the Ciuwn to 
certiorari, where the Crown Is iiot 
named 6l there arc no words necessarily 
implying a reference to the Crown. — 
R. V. On Sino, [1924] 2 W, W. ll. 268. 
—CAN. 


PART IX, SECT. 9, SUB-SECT. 2.~ I. 

3287 i. No appeal lice — Criminal 
mutter .] — The Ct, of Appeal In British 
Guliimbia has no JurlsdictJoti to hear 
an appeal from the refusal of a judge 
to giant a writ of certiorari la aid in 
criminal inattcn.— R. v. MoAdam, 
[192514 D. L. ll. 33 ; [192513 W.W. U. 
257 ; 44 Can. Grim. Cas. 155 ; 35 

B. C. K. 108.— CAN. 


PART IX. SECT. 9 SUB-SECT. 3.— 
A. la), 

3386 i. Who may apply- “ Person 
aauriened.**] — A iioonslng insperttor 
lodged notice of intention to object 
to an application for the grunt of a 
licensed victualler’s licence. 6c, on the 
hearing of the application, stated that 
the objection won lodged os a mere 
formal objection, 6c that ho did not 
desire to give or offer evidence or to 
address the ct., 8c, after the licence 
luwi been granted by tlio ct., treated the 
licence as being valid in subsequent 
proceediTigH before the licensing ct. 
Ho subsequently moved for a ^vrit of 
certiorari to quash the grant of the 
IJrenco ; — Held : ho was a person 
aggrieved, 6c competent to make the 
appllcatloa. — ll. v. Daj.by Licensing 
AUTHORITY, Ex p. KELLY, [19281 
8t. R. Qd. 161 .— AUS. 
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8860. Add. Annotation : — Qenerally^ Refd. Maclean 
V. Workers* Umon, [1929] 1 Ch. 602. 

8852a. S. P. Be Kaye (1822), 1 Dow. & By. K. B. 
486 ; 1 Dow. & By. M. 0. 114. 

8488a. Cross-exanUnatlon of deponent — When 

ordered — Only In very special circumstances.] 
— B. V. Kent JJ., Ex p. Smith, [1928] W. N. 
13V. 

3456a. Reference to statutory Sc other orders & to 


S irlvate & local Acts — Duty to supply eopies 
or use of court.] — ^Pbactiob Note, [1926] 
W. N. 808. 

8660. Add. Citaiion 2 L. M. & P. 130. 

3581. Alter this case add See, now. Judicature 
(Oonsolidatioo) Act, 1925 (c. 49), s. 25.*' 

8506. Add. Annotation : — Reid. B. v, L. 0. 0., 
Ex p. Swan & Edgar (1927) (1929), 141 L. T. 
690. 


Part X. — The Attorney-General 


3637. Add. Annotations : — Folld. A.-G. v. West- 
minster City Council, [1924] 2Ch. 410. Consd. 
A.-G. V. Sharp (1930), 99 L. J. Ch. 441. Reid. 
A.-G. V. Denby, [1925] Ch. 690. 

8637a. .] — Where the A.-G. has exercised his 

discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.— A.-G. v. Westminster CirY 
Council, [1924] 2 Ch. 416 ; 93 L. J. Ch. 673 ; 
131 L. T. 802 ; 88 J. P. 145 ; 40 T. L. B. 
711 ; 08 Sol. Jo. 736 j 22 L. G. B. 606, C. A. 

8651. Add. Annotations : — As to {\) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. A.-G. 
r, Denby, [1925] Ch. 596. 


3678a. .] — In cases of ultra vires, delay 

is not a ground for refusing relief in a suit by 
the A.-G. — A.-G. v. South Staffordshire 
Waterworks Co.' (1909), 25 T. L. B. 408. 

3682. Add. Annotations: — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 

T. L. R. 485. . 

3684. Add. Annotations : — Refd. A.-G. v. West- 
minster City Council, [1924] 2 Oh. 416 ; 
A.-G. V. Leeds Corpn., [1929] 2 Ch. 291. 

3686. Add. Annotation : — ^Refd. A.-G. v. County 
of London Electric Supply Co., [1926] Oh. 642. 

3688. Add. Annotations: — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. A.-G. t>. 
.Denby, [1925] Ch. 696. 


PART IX. SECT. 9, SUB-SECT. 8.— 
A. (b). 

g J, Application more than Vnrtv 

days after coni^iction — lntt>jricating 
Liguor Act. 1927.] — Ex p. Cuowi.ey, 
Ex p. Kennkiii Staples Drug Co. 
fN. B.). 11928] 4 D. L. R. flCl ; 60 
Coil. Crim. Cos. 378.— CAN. 

g il. .] — It. V. Begin, 

Ex p. Caron (N. B.) (1928). 60 Can. 
Grim. Cos. 69.— CAN. 

h I. Alberia—No iifrisduiion .] — 

Jie Brown Sc Machine motors, Ltd., 
11931] 2 W. W, R. 114.— CAN. 

PART IX. SECT. 9, SUB-SECT. 8,— 
A. (0). 

8378 il. May he amended .] — 

Leave may bo ffivou to aiiioiid a notico 
of motion to quash a oonvlotiou by 
inclucliuff additional partioulars in- 
tended to bo reliiHl upon. — H. (Lebi.if.) 
t>. MAROOvrcfl, (1928J 2 W. W. R. 975. 
—CAN. 

PART IX. SECT. 9. SUB-SECT. 3.— 
A. (d) U. 

8410 i. Abse?ice or excess of juris- 
diction — May be shown by aMdavii .] — 
While on certiorari the cfeponitlons 
before the mnRrtstrate cannot bo con- 
Bldorcd by tho ct. In detonninlni? 
whether nJa Jurisdiction was ostAb- 
lished, yot appet. who seeks to quash 
a conviction, ou the ground of want of 
or excess of Jurisdiction, may incor- 
porate in proper material. & thus 
preseut to tno ct.. any facts, whether 
wlthiiF or outside tJie depositions, 
which, would atlect the jurisdiction of 
tho IT ‘ ‘ ■ 

[1926) 

W. W 
193 : 

PART XX. SECT. 9, SUB-SECT. 8.— 
A. («). 

•w. Ajfftdavits tendiny to establish 
ouilt of accused — Not admiesidlc .} — 
11. V. Mlakkr, 11023] 8 W. W. R. 988. 
—CAN, 


lamstrate. — it. v. JtozoNOWSin, 
1 D. L. R. 7.32; 11920] 1 

R. 241 ; 46 Can. Crim. Cos, 
36 B. C. R. 327.— CAN. 


PART IX. SECT. 9, SUB-SECT. 3.— K. 

3666 i. General rule — Whether court 
will examine evidence — Summary con- 
viction,}— In the case of a summary 
conviction for an indictable oflonco 
tho ct. on certiorari la not precludod 
fi-om exainlnlnff the ovidcnco to ascer- 
tain if there was any legal cvideuoo 
upon which accused could bo or ought 
to have iHHJn convicted. — R. t?. Oakeb, 
11923} 1 W. W. R. 1220 ; 39 Can. Crim. 
Cos. 329,— CAN. 

8566 U. .J—P- 

Jackson, (19241 1 W. W. R. 847 ; 
41 Can. Crim. Cas. 416.— CAN. 

3566 iil. .]— R. v. 

Bua.ndklina, [19271 1. W. \V. R. 832 ; 
47 Can. Crim. Cos. 166 ; 38 B. C. R. 
87.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3.— M. j 

sy. Whether appeal lies — Crintinal ' 
pi'ocerdrnos .] — No opiical lies to tho Ct. 
of Appeal from on order made by a 
Judge of the King’s Bench on an appli- 
cation for certiorari, with respect to a 
conviction under tho Criminal Code. — 
Re Nagy. Nagy v. Gall (Sask.), [1926] 

3 W. W. R. 769 ; 46 Can. Crim. Cas. 
333.— CAN. 

PART X. SECT. 8, SUB-SECT. 1. f 

BZ. Cannot sue in official name on 
behalf of himself personally.] — A.-G. 
FOR Ontario v. Russell 64 

D. h. R. 69 ; 49 O. L. R. 103.— CAN, 

sa. Right to isstu summons under 
Ciadoms Arts — No prosecution instituted 
by Minister. Jleparhnent of State, or , 
authorised pers(ni.] — A district justice i 
raised a preliminary objection to the 
hearing of a aummons charging an 
offence under Customs Acts, viz. that 
the complainant was the A.-G., the 
district justice being of opinion that i 
under Customs & Imaud Revenue Act, : 
1879, s. Ill an officer of the customs & , 
excise must be tho complainant : — I 
Held : the objection was. unsustain- ; 
able a.s Criminal Justice Adnilnlstra- i 
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tion Act, 1924, s. 9 (2), authorised the 
A;-Q. to prosecute in any ct of summary 
jurisdiction In alJ cases In which a 

K rosocution Is not instituted by a 
liuister, Dept, of State, or authorised 
person. — A.-O. v. Healy, 11928] I. R. 
160.— IR. 


PART X. SECT. 3. SUB-SECT. 2. 

3681 1. General rule.]— The A.-O. is 
exclusively the legal rcpre.sentative of 
the public & the rights of the public, 
whether for the purpose of bringing an 
action to assert tiioso rights, or of 
defending an action, in which the 
rights of the public arc assailed. — 
Moore v. A.-O., [1930] I. R. 471.— 
IB. 


3683 ii. .y-SembU: a bill 

to remove a flxed bridge across a navig- 
able river as impeding navigation. Sc 
to erect instead a drawbridge, as 
provided for by statute, should bo by 
the A.-Q., where tho statute was 
passed for tho general boneflt of tho 
public.— CUI.L V. Grand Trunk Ry, 
Co. (1864), 10 Gr. 491.— CAN, 

3683 iii, .] — The Crown, as 

parens jfairicc,^ represents tho interests 
of His Majesty’s subjects, & the A.-G. 
for a province, acting as the officer 
of tho Crowni, is empowered to go before 
the cts. to prevent the violation of the 
rights of the public of that province, 
oven If the perpetrator of the deeds 
complained of be a creature of tho 
federal authority. *ln other words, 
the A.-G. of a province has not only 
the Tight, but the duty, to suppress the 
civil olfeHoes oommitted within the 
Jiniits of the province. — People’s 
Holding Co., Lid. v. A.-G. or Quebec, 
119.31] S. C. B. 452 ; 4 D. L. R. 317.— 
CAN. 


PART X. SECT. 4. 

tb. Questions raised as to juriadiction 
of Provincial Court — Or right of 
I^vinciat Attorney -Geptral to intervene 
— Notice to AUomey-OcnercU before 
appeal heard.}— V alojb v. BoucHEli- 
VILLK, [1928] I D. L. R. 343.— CAN, 




Vol. XVI.— Crown Practice. Cases 8706—8786. 


3705. After this case add ; — 

Forfeiture of funds of alien — Construction 

of Treaty of Peace Order.] — See Aliens, No. 
49c, ante, 

3708. Add. Annotation : — Refd* R. v, Copestake, 
Ex p. Wakinson, [1927] 1 K. B. 468. 

3715. Add. Annotation : — Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
666 , 

3718. Add. Annotation : — Refd. Hardic & Lane t>. 
Chiltem (1927), 96 L. J. K. B. 773. 

3719. Add. Annotation: — Apld. Hurley v. Stepney j 
B. C. (1923), 67 Sol. Jo. 767. 

3720. Add. Annotations Salisbury & 

Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd.. [1927] 2 ! 
K. B. 566 ; A.-G. v. Sharp (1930), 99 L. J. Oh. 
441, 0. A. i 


3722a. Proceedings to restrain borough council 
from reducing wages of employees.]— In an 

action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council's 
employees was ultra vires ^ invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council's bye-laws : — Held : the A.-G. 
must be a party to the action. — Hurley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. 

3733. Add. Atiwoto/ions.— Refd. Re Letters Patent 
No. 139,207, Be Oarbonit Akt., [1924] 2 Oh. 
53; R. V. Copestake, Exp. Wilkinson (1926), 
96 L. J. K. B. 65. 

^ 3736. Add. Annotation : — As to {!) Refd. Be Lettem 
Patent No. 139,207, Be Oarbonit Akt., [1924] 
2 Oh. 53. 


PART X. SECT. 6. 

3723 i. EffeH of fiat — On amount 
recoverable.] — An award for a Hiim in 
oicena f»f that named in the A.-G. ’a 
flat : — Held : void, ev< n tboiigh A.-G. 'a 
Ofmaent wafi aft«nv:rd» obUined. — 
Heach n. Hydro Ki 'Xrriiic I’owku j 
Commission or Oniauio, [192.')] 4 i 
D. L. K. 513 ; affa-. fl921] 4 D. L. Ic. j 
99.5 ; 56 O. L. P. 35.^-CAN. ■ 

g Xo maintain ect-off or I 

counterclaim.] — Held : to allow a = 

coimterc?laim or sot-off the ct. must as 
a condition precedent he vested with - 


the juriadh-tiori of hoarinir both the 
aotloii & the oouiitor<dulni or sot-off, ik. 
that thin ct. has no jiirlatlU*Uoii to hoar 
tlio counlorclalm until a flat haa been 
triven to hear the aaiuc.- H. v. Oos- 
ouAVK Export ItKEWi.s-u Co., Ltd., U. 

.loHN LARATr, Ltd., [19281 lOxch. 
a n. 10.3. -CAN. 

8 ii. 7V) oHion hy ratepayer 


rO'jtrvst’fifativc artiou.] — ijtHioir. v. 
Chatham M(r\i<Mi»AUTY (N. Ji.), 110281 


2 O. L. U. 583.- CAN. 


8 iii. 7’" proffreution for fnhify- 

ing pedigree — Whether applicable to 
pedigrees of aninuils .] — Tlio offouceB 


contcjn|>hitc«l by Criminal Code. a. 597, 
wbiob najulre tho ooiisont of the 
A.-G. boforo f'ortaiii proaecutlona are 
coinnuMiccd. are those oreaUnl by s. 419 
thereof, & the i»edi(n’oc rtfferrod to 
thoroin is one which Is of liuportaiieo 
in dcKTinlnfiiK the title to property. 
Suj’li »M)ns<*.!d Is not iieceasary to a 
ppoM*(;idi()ii uinha* Live .Stock Pedlgrw) 
Act. U. S. 1927. c. 121, H. 17, with 
respect to a falHC or fraudulent stato- 
iiiont of the podiKnic of an 
It. r. GavkM'oUT (Alta.). 11928] 2 
1). L. it. 8.52; 1192H1 I W. W. U. 870 ; 
50 Can. t'rUn, Cas. 4l).-“CAN, 
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ToLZm Oases 48-544a. 


48. 

65. 

74. 


CUSTOM AND USAGES. 
Part I. — Custom. 


Add, AfW-otation : — Refd. The Harkaway. 
[1028] P. 199. 

Add* Annofafion : — Refd. Busby v. Avcherino, 
[1927] 2 Ch. 33. 

Add. Annotation: — Refd. Glamorpan County 
Council V. Glasbrook, [1924] 1 K. B. 870. 


75. Add. Annotation : — Refd. Busby v. Aygherino 
[1028] A. O. 290. 

77. Add. Annotation ; — Consd. Busby v. Avg- 
herino. [1928] A. 0. 200. 

164. Add. A7inotation : — Refd. Mosor v. Amblesido 
tJ. D. C. (1925). 89 J. P. 118, 


Part II. — Usages Generally. 


303. Add. Annotation : — Refd. Sagar v. Ridebalgb 
& Son, Ltd., [1931] 1 Ch. 310. 

804. Add, Annotations : — Refd. Layton v. General 
Steam Navigation Co. (1923), 130 1^. T. 602 ; 
Lake v. Simn one (1920), 95 L. J. K. B. 586. 

859. Add. Annotation : — As to (7) Apprvd. Bagar 
V. Ridehalgh & Bon, Ltd., [1931] 1 Ch. 310. 

396. Add. Annotation : — Refd. A.-G. ik Oocldarcl 
(1929), 98 L. J. K. B. 713. 

484. Add. Annotation : — Refd. Schiller v. Petersen 
(1924 ), 130 L. T. 810. 

462. Add. Annotation : — Refd. Elder, Dempster v. • 
Paterson, Zochonis, Griffiths lyewis St^jam ! 
Navigation Co. v. Paterson, Zochoius, [1924] 
A. C. 522. 

492a. Add. Annotation : — Consd. Smith. Bcgg v. 
Bamberger, [1929] 1 K. B. 150. 

497. Add. Annoiatwn : — Refd. Beriven v. Schmoll 
Fils Insce. (1924), 40 T. L. R. 677. 

501. Add. Amiotation ;~-Refd. Reduri Akt. Aeolus 
V. Hillas (1925), 134 L. T. 184. 

510. Add. Annotation : — Refd. ITriited Blaios Ship- 
ping Board v. Strick, [1926] A, V. 545. 

537. Add. Annotations : — Consd. Smith, Hogg v. 
Bamberger, [1929] 1 K. B. 150. Refd. Kedori 
Akt. Aeolus V. Hillas (1925), 134 I.. T. 181, 

643. Add. Citation : — affg. S. C. sub nom. The 
Turid, [1921] P. 146, 0. A. 

Add. Annotations : — Folld. Hillas v. Rederi 


Akt. Aeolus (1926), 43 T. L. R. 67. Consd. 
D/wnpsselskab Svtuidborg v. 1 j. M. Si S. Ky. 
Co. (1929), 141 L. T. 521 ; Smith, Hogg & Co. 
V. Bamberger & Sons, [1929] 1 K. B. 150. 
Refd. The Ronsfjcdl, The OrnesfjeJl, The Hpp- 
hind, The Fritiofl*, The Svein Tarl (1924), 
131 L. T. 764 ; Akt. Dampakibs Stoinstad 
V. Peai-Hon (1927), 137 L. T. 533. 

544. Add. Annotation Refd. Smith, Hogg v. 
Bamberger (1928), 97 1.. J. K. B. 468. 

544a. .] — Pltfs., shipowners, chartered a 

steamer to defts. U) caiTv a cargo of timbt?r 
from the Baltic Hull. Tlio charter- 
party contained a clause as follows : “ tJargo 
to be loaded A. discharged with customary 
steamship dispatch according to the custom 
of the respcM’.tive ports, 3'he cargo to be 
brought tc» &> taki>n from alongside the 
steamer at chari>ercjj‘’H risk Sc expense as 
ewHtomary.” 31ie steamer discharged tho 
cargo at Hull in due course, but disputes 
arose between pltfs. A defhs. fis to the division 
of tho cost of discharging the cargo, l^lifs. 
brought an action to recover a sum which they 
bad paid in effecting Uk? discharge which they 
said should have beem paid by defts. Defts. 
refused to pay on ti»o ground that by ilie 
custom of the porr of Hull tho expense in 
question should be borne by the shipowners : 
— Held : the custom roU(jd on by defts. 
was inconsistent with the language of tho 
charieppariy A was not Admissible in order 
to decide upon whom the exyxinse in question 
should rest. — Hederi Akt. A^'OJ.t;h v, Hiixas 


PART I. SECT. 6, SUB-SECT. 1.— A. 

60 Iv. Not essfniiaL to valviUy of 
cueiem .] — Tho EngllMh coiumon law 
rule of Immemoriul user la not required 
to establish a custom In India. It Ih 
sufficient If the ot. is satisfied of Its 
reasonableness, certainty, & existence 
for a sufficiently long time to have 
become the customary law of the par- 
ticular locality, the user being neither 
permissive nor fraudulent. — 1 'bann ath 
KUKD u V. Emperob (1929), I. L. II. 57 
Calc. 520.— IND. 

67 I. Time of legal memory.]— Tho 
legal recognition of a custom In British 
India depends upon Its antiquity, cer- 
tainty & uniformity. As to antiqnlty 
or the period of legal memory,*' a 
British ct. need not extend its inquiries 
beyond its own establishment. More- 
over a aeries of legal doolsionfl confirm- 
ing a custom Is cogent evidence that 
Bora custom has the force of law. — 


CiiAN pyv r. ?'.H Sin (1928). I. L. R. 
6 Run. 023.— INU. 

PART I. SECT, 9. SUB-SECT. 1. 

p i liiwaj-i-am — Urumpported 

by inttianct-s.y—A ritrajH-am is admis- 
sible in evlrtouae to prove the tacto 
entered thereon, subject to robnttal. 
& that the statements therein may be 
accepted, even if unsupported by 
instances. Manuals of customary law, 
In accordant^ with ritoaid-avt, issued 
by authority for each district, stand on 
much the same footing as the riwaj- 
i-am itself as evidence of custom, — 
Vaiushno Dim v. Uamekhri ( 1928). 
h. It. 55 Ind. App. 407.— IND, 

PART II. SECT. 8. SUB-SECT. 1.— A. 

803 vii, .1 — The question 

whether a trade custom or usage exists 
is one of fact, & clear & convincing 
testimony is required to prove its 

1 


existence ; it must bo shown that 
the custom or usago rolJ(‘d on is certain 
& reasonable, & ho imlverHally 
recognised everyone engaged in 

the trwlo knows, or should know, of it, 
— YKAnM V, BAKitim' (.Susk.), fl»27J 
3 D. L. n. 812; [1927] 3 W. W. li. 
286.— CAN. 


PART II. SECT. 3, SUB-SECT. 2. 

340 iv. .1 — YKA'FlfiB V. Barbktt, 

No. 303 vU, nnfe.—CAN. 


PART II. SECT. 3, SUB-SECT. 3. 

860 II. .1 — Yrateh V. BABRETr, 

No. *303 vtt, ante.— CAN. 


PART II. SECT 6. SUB-SECT. 2.- 
B. (a). 

472 ii. .1 — Box^ks, Wtlsos Sc 

Go.. £m>. e. Bata Kbisto De ( 1927). 
1. L. R. 64 Calc. 549.— IND. 



Cases 644a-~703a. English and Empire Digest Supplement, 


& Co., I/TD. (1026), 90 L. J. K. B. 186; 136 
L. T. 386 ; ml} nom. Hillas (W. N.) & Co., 
Ltd. V. Bederi Aict. Acolus, 43 T. L. R. 07 ; 
32 Com. Ca8. CO; 17 Asp. M. L. C. 193, H. L. 

Annoiationa .*—001184. Smith, Hojfsr &. Co.v. Raniboi'ifor & Sonfl, 
K. B. 150. Refd. DampfwcJftkab Svondborpr i*» 
.n Midland & Scottish By. Co. (1029). 141 h. T. 521. 

545. Add, Annotation : — Refd. Uodori Akt. Aeolus 
V. HUlas (1926), 134 L. T. 184. 


546. Add* Annotation : — Consd. Kederi Akt. Acolus 
V. Hillas (1925), 42 T. L R. 69. 

587. Citations : — For “9 App. Cas. 608,'* read 
“ 8 App. Cas. 508.” 

588. Add. Annotations : — Refd. Smith, Hogg r. 
Bambei*ger (1928), 97 L. J. K. B. 468; 
Dompsselskab Svendborg v. li. M. A; S. Ry. 
Co. (1929), 141 L.T. 521. 


Part III. — Particular Usages 


602. Add. Annotation : — Refd. Sagar v. Ridehalgh 
(H.) & Son, Ltd., [1930] 2 Ch. 117. 

616. Add, Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 646. 

625. Add. Annotations : — Consd. Michalinos v. 
Drefus (1024), 131 L. T. 177 ; Bunge y 
Born Co. v. Brightman, [1926] A. C. 799. 
Refd. Brightman v. Bunge y Bom, [1924] 
2 K. B. 619 ; Matheos S.S. v. Dreyfus, 
[1925] A. C. 654. 

635a. Lancashire— Weaving trade — Deduction lor 
bad work In estimating value of work to-be 
paid for.] — Pltf. was a weaver in defts.* em- 
ployment & his wages were calculated on the 
amount & kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employers* & workmen’s 
unions. Ac(;i»rding t*) the list of prices, pltf. 
became entitled for tiio week ending Aug. 1, 
1928, after agreed deductions, to a sum of 
£2 6s. OAd., but defts. only paid liim 
£2 4s. O^d., claiming the right to deduct Is. 
in respect of tliree yards of cloth woven with 
a fault rendering them unmerchantable. 
The evidence showed that it had been the 
practices of the mill for many years to make 
deductions for w(jrk not done with reasonable 
care & skill, the deductions not exceeding in 
amount the loss sustained by the employers 
& oft<m not being exacted. A jsimilai* usage 
existed in the bulk of the mills carrying on 
the Lancashire weaving trade, though some 
of the mill owners were trying to do without 
deductions : — Held : the established practice 
in defts.* mill resulted in the inemporation 
in the contract of employment of x)ltf. as of 
all other weavers employed at the mill of a 
term enabling the employers to make a 
deduction, not exceeding the actual or 
estimated loss occasioned, from the specitic 


sum payable for each piece of cloth woven, 
if the workman did not exercise reasonable 
cai*e & skill in weaving the cloth. 

A usage in the Lancashire weaving mills 
allowing an employer to make at his discretion 
deductions from wages for bad work, not 
exceeding a certain defined limit, is neither 
unreasonable nor uncertain ; & the fact that 
it at present exists at about 85 per cent, only 
of the mills does not prevent it from being a 
good legal usage on the ground of want of 
universality {per Cur.).-^agab v. Ride- 
HAIX3II (II.) & Son, Ltd., [1931] 1 Ch. 310 ; 
100 L. J. Ch. 220 ; 144 L. T. 480 ; 95 T. P. 
42 ; 47 T. L. R. 189 ; 29 L. G. R. 421, C. A. 

636. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. .1. K. B. 586. 

643. Add. Annolaiiov : — Refd. Kimbei- Coal Co. 
V. Stone Rolfe, (1920J A. O. 414. 

846. Add. Anvointions : — Apld. Hart v. Rivcrsdale 
Mill Co. (1927), 96 L. J. K. B. 691. Folld. 
Sagar v. Ridehalgh & Son, IjTD., [1931] 1 
Ch. 310. 

700. Add Annotation : — Distd. Mikkolsen v. Arcos 
(1925), 42 T. L. H. 3. 

703a. Usage as to arbitration.] — Pltfs. sold to 
defts. a quantity of parallin wax under a 
contract providing, ” any disi)uto arising 
under this contract to bo settled by 
arbitrators in London in the usual way. * 
A claim was made by defts. against pltfs., 
&i the arbitrators, being unable to agi*ee, 
appointtjd an mnpirc by a document headed, 
” the use of tliis form constitutes a sub- 
mission U) the rules of the assocn.,” i.e. the 
London Oil Tallow Tradtis Assocn. The 
umpire awarded tliat defts.’ claim failed 
that they were to pay tlie cost« of the 


PART III. SECT. 1, SUB-SECT. 8. 

sa. Contract of (train oroww vnih 
wheai pool — Failure to deliver- Fcme- 
rftVw.l- The refusal of a uiembor of the 
Manitclm Wheat. Bool to deliver Ida 
to the l*ool eoiiBtlfhtes a hi'caoh 
of hl8 contract with the Bool. In view 
of the nature of the Bool & the teiius of 
the contiiict, the Bool's appropriate 
remedy is by way of injunction & decree 
for spociflo performance. — Manitoba 
Whkat Pool v. Tracey, [19311 1 
W. W. R. 745 ; 2 D. L. H. 805.— CAN. 

■b.* What aniounis to.]— 

In An action against a fomicr for 
breach of the Wheat I'ool contract, 
under which ho agreed to deliver to 
the Bool all the wheat produced or 
acquired by him dm'iug a certain year, 
except such as ho might retain for liis 
own food, seed, etc., the Pool makes 
out a primd facie case when it shows 
that he had In that year a very large 
miantlty of wheat in his possession & 
t hat ho delivered only a very small part 
of it to the Pool. — Saskatchewan Oo- 


opMtATrvK Wheat Introducers, Ltd. 
r. Luciuk, [1031 j 2 W. W. U. 51 ; 2 
D. L. R. 981.— CAN. 

so. Grain broker — Avihnrlty to close 
transactions — Margin running out .] — 
I'ltf,, who had been (rarrjdnii w'-hoat on 
margin with deft. brokei*e hud been 
sold out by them hod on the occuHion 
of his flmt transaction wit h them signed 
a printed buying order w'hich j>rovidtHl 
that : “ It is further understood & 

agiH'cd that on all marginal business 
the right is reserved to close the tiuns- 
actions when margins are running out 
without further notice,” & on subse- 
quent occasions during the course of 
the trausaotions sale & piuchase 
ocoouuta Sc coufirmations of orders, all 
of which oontalued said words, were 
sent to him by the brokers : — Tieid : 
the question whether the customer 
must iK) taken to have assented to this 
ooudition 'being a term of his contract 
with the brokers was one of fact, & 
under the clroumstanoos, it Should be 
found that he hod so assented. — 


, Patterson v. Branson Brown & Co., 
Ltd., [B.>30] 2 W. W. R. 230; 4 

I D. L. R. 222 ; 43 B. C. R. 26.- <5AN. 

i 8d. Certificate of mcmltcrship of grain 
j exchange — Lien of other membera .] — 

I A bye-law of a grain exchange pro- 
I vidiiig that certiticates of memberships 
in the exchange shall be subject to a 
' lien with respect to the claims of other 
; members arising out of contracts made 
i on the exchange held valid. — N ewton 
V . White, [19301 2 W. W. R. 1 ; 3 
D. L. R. 930 : 11 C. B. R. 348 ; affd., 
[1931] 1 W. W. R. 836 ; 2 D. L. R. 
733.— CAN. 

,] — Newton & Co. v . 

WoLViN. [1930] 2 W. W. R. 194 ; 4 
1 V. L. R. 1028 ; 11 C. B. R. 414 ; on 
appeal, ' [1031] 1 W. W. R. 55; 2 

D. L. R. 337.— CAN. 

■t. Sale of grain to devaior — Effect 
of failure to istme cask purchase iickeL] 
— Bussk V . Edmonton Grain & Hat 
Co., Ltd., [19311 3 W. W. R. 262.— 
CAN. 



VoL xm— Castom and Usages. Oases 708a— 784a. 


arbitratioo. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
& defts. claimed a right of appeal. Pltfs. 
thereupon brought an action agjiinst defts. 
to recover the costs of the arbn., ^ the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could apx>oint 
an umpire whose decision would be final : — 
. Held : the heading did not apply & tlui umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under 
the rules ot the assocn., & pltfs. were entitled 
to recover. — Palmer &> Co., Ltd. u. Pilot 
Trading Co., Ltd. (1920), 45 T. L. R. 214. 

710. Add, Annotations: — Refd, Tournier r. National 
Provincial h Union Rank of England, (1924] 
1 K. B, 46^ ; llii’ji Mulji v. Clieong Yue S.8. 
Co., [1926] A. C. 497 ; The Varing, [1931 ] P. 
79. 


712. Add, Annotation Refd. Williams v, Manis- 
salian Frdres (1923), 29 Cora. Oas. 42. • 

729a. Carriage of wool.] — The contract of 

carriage customary in the trade for the 
carriage of wool from import sliip in Tjondon 
to Bradford via Goolo is one by which the 
carrier undertakes to deliver the wool in 
a good condition as ho receives it, tlie act 
of God & the King’s enemies excepted. — 
h^ANCB, Fenwick & Co. v, Mannheim 
Insurance Oo. (1906), 10 Com, Cas. 242. 

734a Metal trade—RuIes of London Metal 
Exchange— Clerk prohibited from dealing as 
principal.] — The fact that tJie rules of the 
Jiondon Metal Exchange prohibit a clerk to 
a member fi*om participating in dealings on 
the Exchange us a principal does not make the 
coritracits void as being against public policy. 
— Barnett v. Sanicer (1925), 41 T. L. R. 
660 ; 69 Sol. Jo. 824. . 
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EkgUSH Ain> EmPIBS DiOBST SxTPFIiB11S!KT. 


DAMAGES. 

Part I. — Definitions. Nature and Classification. 


!• Add, Annoiationa : — Apld. Be Golomb & 
Porter & Co/s Arbitration (1931), 144 L. T. 
683. Refd. Marb(^ v. Oeorge Edwardes 
(Daly’s Theatre) (1927), 43 T. L. R..40O. 
la. Damages compared with statutory compensa- 
tion.] — Compensation under Cos. Act, 1908 
(c. 09), 8. 84, is not, either as to the amount 
recoverable or the mode ot measuring it 
something different from or even great/er 
than damages. — Clark v, TJrquhart, 
Stbacby V. Ubquhart, [1930] A. 0. 28 ; 99 
L. J. P. C. 1 ; 141 L. T. 041, H. L. 

8. Add. Annotation : — Refd. Pe 3 rrae v. Wilkin- 
son, [1924] 2 K. B. 100. 


9. Add. Annotations : — Consd. Admiralty Oomrs. 
V. S.8. Chekiang, [1920] A. C. 037 ; Admiralty 
Oomrs. V. S.S. Susquehanna, [1920] A. C. 
065. 

14. Add. AnnotaUona : — Refd. Performing Bight 
Society v. Mitchell & Booker, [1924] 1 K. B. 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. B. 91. 

16. Add. Annotation : — Consd. Shapiro v. La 
Morta (1923), 130 L. T, 022. 

19. Add. Annotation : — Consd. Ilford U D. C. v. 
Beal, [1926] 1 K. B. 071. 


Part II. — Rules and Principles in Awarding Damages. 


22. Add. Annoiaiion : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 009. 

26. Add. Annotaiione : — Con^ d. The Chekiang, 
[1926] P. 80; The Susquehanna, [1926] P. 
190; A.-G. V. Glen liinc, Ltd., & Liverpool 
iNfi liondon Wnr Bisks Insce, Assocn. (1929), 
34 Com. Cos. 309. 

29. Add, A nnoUdiou : — Refd. Banco de Portugal 
V. WaterloM^ A Sons, Ltd. (1931), 47 T. L. B. 
359. 

29a. Property destroyed by fire.} — A 

cottage was almost completely destroyed by 
lire caused by a spark emitted from a steam- 
roller which was found to constitute a 


nuisance. In assessing the damages recover- 
able by the owner of the cottage : — Held : 
the measure of damage was not the fair cost 
of rebuilding the cottage A making it as 
good A habitable as before the Are, but the 
difference between the money value of the 
owner’s interest befoi*e A after the fire. — Moss 
V. CHBISTCHURClt ItUBAL DISTRICT COUNCIL, 
Boorrs V. Same, [1925] 2 K. B. 760 ; 95 
L. J. K. B. 81 ; 23 L. G. R. 331. 

30. Add. Annotation : — Refd. York Gloss Co. v. 
Jubb (1925), 134 L. T. 30. 

34. Add. Annotation : — Apprvd. Swift v. Board of 
Trade, [1926] A. C. 520. 


PART I. 

7 i. Nominal damages — Defined .] — 
Nominal damages does not nooeasarUy 
mean small damages. — McGbb v. 
Clarke, [IU27J 1 W. W. 11. 503 ; 38 
B. O. R. 100.— CAN. 

0 1. .1 — Lundy r. McLeod 

V. PoWBLL (Sask.), IIU221 3 W. W. 11. 
U91 ; 70 D. L. li. 659.— CAN. 


PART 11. SECT. 8. 

27 i. Application of rule — In tort — 
Property destroyed by fire .] — Whore 
damages wore reoovert^d for loss 
through doBtniotion of property by 
lire caused by deft.’s neglJgonoe: — 
Held : the measure of damages was 
not the cost of roplaoing the property 
destroyed, but the value of the property 
as it stood at the time of the dostnio- 
tlon. The cost ot roplaoing may be 
taken Into account in arriving at such 
value. — Stevens e, Abbotsford 
Lumber Co., 11924] 1 D. L. R. 1163 ; 
1 W. W. 660 ; 33 B. 0. R. 299.— 
CAN. 

27 11. .1 — Where 

there had been inisdirtHsUon as to the 
damages, vis. that they should be 
assessed on a replacement basis: — 
Held : there should be a new trial. — 
O’Neil e. Dominion Coal Co., [1924] 
1 D.L.R. 961 ; 57 N. S. R. 126.— CAN. 

27 111. Depreciation in 

aeiling value. ] — In an action for damages 
in respect ol Injury done to the 
land, the trial judge assessed pltf.*8 


damages at 94,500, estimating the 
actualdamage which flowed from deft.’s 
wrong-doing at 93,500 ; but, taking 
Into €LOoount deft.’s whole course of 
conduct Sc persistence in the wrong 
wldoh ho was doing, fixed tho total 
damages at 94,500 : — Held : having 
regard to tho eviaenco & to tho fact that 
the mooHuro of damages is not tho emn 
necessary to restore tho property, but 
the deproolation in its selliog value, 
the finding ot 93,.')00, for the actual 
damage done, oould not bo said to be 
clearly wrong: — I ’atfard v. Cavotti, 
[I929J 1 D. L. R. Ill ; 63 O. L. R. 171. 
—CAN. 


30 v. . 1 — Aiokin V. Bajcter 

(B. C.), [1029J 4 D. L. R, 327.— CAN. 

80 vi. Where plainHff has 

alternative claim — Duty to ueci .] — 
Damagos cannot be recovered both In 
tori & for breach of oontract, when the 
tort Sc the broach of contraot result 
from tho same aot ; in such a case pltf. 
most oloot or bo deemed to have elected ; 
Sc, if he seeks to recover damages for 
broach of contract, they must be 
measured upon that basis. Sc not upon 
the basis of any coincident or con- 
comitant aot of tort. — Toronto 
Hockey Club v. Arena Gardens, 
Ltd., [19241 4 D. L. R. 384 ; 56 
O. L. R. 509; affd., [19251 4 D. L. R. 
646; 67 O. L. R. 810: nflW.. [1920] 4 
D. L R. 1: U986] 3 wrw. R, *«.— 
CAN. 


80 vil. ^.1 — Aiokin v. Baxter 

(B. e.), [19891 4 D, L. R. 887.— CAN. 


PART 11. SECT. 4. 

88 xii. Ooods not of 

warranted descrij^ion — A Uowance made.] 
— Cortaln goods supplied under a 
contract not answering the warranted 
description were taken back Sc an 
adjustment made in respect of them : 
— Held : tho purchaser could, not claim 
damages for tho breach. — Hamilton 
Gear & Machine CJo. v. Lewis 
Brothers, [19241 3 D. L. H. 367 ; 54 
I O. L. R. 583.— CAN. 


I 38 xiii. .] — French v. 

Paris, (19281 3 D. L. R. 555.— CAN. 


42 iv. .1 — In an action for 

i wrongfully obstructing the flow ot a 
i river by increasing the height of a weir, 

I whereby pltf.’s iand6. abutting on the 
j river, wore flooded, the iudge declined 
I to direct the jury that actual damage 
was essential to maintain the action : — 
Held : the direction was right. — 
M’Glonk V. Smith (1888)? 22 L. R. It. 
i 559.— IR. 


51 tv. No reasonable expectation 

of pecuniary benefit — Death of young 
child in accident.}^HM : a verdict of 
damagos awarded to parents of young 
children killed in an accident arising 
from nogligenoe oould not stand, where 
there was no roasonablo expeotation 
of future pecuniary benefit. In a ease 
of this kind damages are not awarded 
as a solatium nor from sentimental 
considerations. — Hooam v. K., [1984] 
2 D. L. R. 1211 ; 2 W. W. R. 307 ; 
17 Sask. L. R 87.— CAN. 



58« AdJdL* Afmotai/ions : — Consd . Admiralty Oomrs. 
V, S.S. Chekiang, [1926] A. 0. 637 ; Admiralty 
Oomn. V* S.S. Susquehanna, [1926] A. C. 655. 

54. Add. Annoiationa : — Consd. Admiralty Comrs. 
V. S.S. Chekiang, [1920] A. 0. 037. Refd. 
Admiralty Comrs. v. S.S. Susquehanna, [1926] 
C. 665. 

67* Add. Annotation : — Consd. The Chekiang, 
[1926] P. 80. 

58* Add. AnnotcUions : — Refd. Admiralty Coini-s. 
V. S.S. Susquehanna, [1026] A. C. 055 ; The 
Edison (1931), 47 T. L. R. 035. 


Vd. Xm— Damages. Oases 58-114: 

61. Add. AnnoUdAon: — Refd. Conquer v. Boot, 
[1928] 2 E. B. 836. 

83. Add. Annotatimis : — Refd. The Eoursk, [1924] 
P. J40; Debenham v. Perkins (1925), 138 
L. T. 262 ; Conquer v. Boot, [1928] 2 K. B. 
336. 

64. Add. Annoiationa : — Refd. Huyton & Roby 
Gas Co. V. Liverpool Corpn. (1925), 42 
T. L. R. 116 ; Conquer v. Boot, [1928] 2 K. B. 
330. 

98. Add. Annotation: — A a to (1) Refd. Pranco- 
British Ship Store Co. v, Compagnie des 
Chargours Francaise (1926), 42 T. L. R. 73B. 


Part III. — Directness and Remoteness. 


101. Add. Annotations: — As to (1) Consd. Ee 
Hall & Pirn (1928), 139 L. T. 60. DIstd. 
Riley v. Brown (1920), 98 L. J. K. B. 739. 
Consd. Banco do Portugal v. Waterlow 
Sons, Lt<i. (1931), 47 T. L. R. 359. Refd. 
Patrick v. Russo-British Grain Export Co., 
[1927] 2 K. B. 635 ; Dobdl (0. O.) & Co., 
Ltd. V. Barbr v & Garratt (1930), 17 T. I.. R. 
66 ; Herbert < la>’ton & Jack WaDor, I^td. v. 
Oliver, [1930] A. C. 209 ; llie Edison (1931), 
47 T. L. R. 035. As to (2) Consd. Patrick v. 
Russo-British Grain Export Co., [1927] 2 
K. B. 635. 


110. Add. Anmtation : — Refd. The Edison (193J), 
47 T. L. R. 035. 

113. Add. Annotalionn : — Refd. Canadian Pacido 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
309 ; The Edison (1931), 47 T. L. R. 035. 

114. Add. AnnotatioTis : -Consd. Sorrell v. Smith, 
[1925] A. C. 700. Refd. Black v. Admiralty 
Comrs. (1924), 93 i.. J. IC. B. 341 ; Rely-A- 
Bell Burglar & Fire Alami Co. v. Eisler, 
[1920] Ch. 009; Sc^muneJl v. Attlee (1928), 
45 T. L. R. 76 ; S(NammoU O. & Nephew v. 
Hurley, [1920] 1 K. B. 419. 


61 V. Accident to wife.— No 

deprivation of services or st)eieiy .] — 
Pltl. having Huffurod pliywlcol injury 
through a street aocideut causing 
nervous shock : — Held : an award ol 
damages to pUf.’K husband could not 
stand 08 he had not been deprived oi 
his wife's services or sook»ty.“ Hooan 
tJ. R., [1924] 2 D. L. It. 1211 ; 2 

W. W. R. 307 ; 17 Sosk. L. R. 37.— 
CAN. 

61 vl. Furnishino false nexas to 

newspfipcr .] — One who intentionally & 
fraudulently causes a newspaper t(^ 
become the Innocent disseminator of 
false news does Its proprietor a wrong 
for which substautiaj damages are 
recoverable without proof that 
pecuniary harm was an actual result 
of the fraud. — CaLOAUV Heraul), Ltd. 
c. Babnes Cobpn., 11929] 1 D. L, R. 
114 ; 11928] 3 W. W. R. 543.~CAN. 


PART II. SECT. 6. 

69 vD. .] — Pltf. cannot recover 

damages on the groiiud of the 
];>ermanenoo of existing persona] injuries 
unless the evidence goes the leni^h of 
showing that there is no reasonable 
prospect of permanent recovery. The 
test is the same in the case of conse- 
quences non-existent at the date of 
action, but which may or may not 
BUTMjrvene. — Habmsworth v. Smith 
(1928), 49 N. L. It, 174.— S. AF. 

74 I. Cause of aeiion independent of 
damage — Whether prospective damage 
recoverable — Jtepudiation of ctynirad. ] — 
Defts., the owners of a cotton ginning 
mill, contracted in Oct. 1919, that, for 
a period of sir months, they would put 
their mil] at the disposal of pltf., a 
cotton merchant, for half lU working 
time, at fixed rates In order to ^ raw 
cotton which pltf. contemplated buying 
& which he agreed to supply to them 
lor the purpose. In Nov. before any 
of pltf.'s cotton bad l»aen taken by the 
mill, defts. repudiated the contract. 
Pitt sued defts. for damages :—Bekt : 
the breach being anticipatory the 
damages recoverable were not confined 
to the extra ooet which pltf. had paid 
to the other millers for ginning suoh 
ootton aa he had tendered to defts.. 


but W'oro the estimated loss of profit 
to pltf. by rt>a«ou of tbe contract not 
being carried out ; pltf. was not bound 
to buy cotton & imvo it ginned at 
other «dl!8 under bis obligation to 
mi’iga: too damages. — Ramoopal v. 
DnANit jAmiAVji Bhatia (1028), 
L. R. r*rf lud App. 299.- -IND. 

88 i. Dauxau^'s causi^ the gist of the 
action — Prospective damager— Whether 
recoverable. 1 — A ni.'i:Tled woman having 
Buih'.red from nervous shock as the 
at «.D accident, but not so as to 
deprive her husband of her serviot^s 
or society : — Held: that he might be 
I>ut to expense hi the fut.ui'O was a 
oonsidoration too reinuto to entitle 
him to damages. — Hogan v, R., [1924] 
2 1). L. n. 1211 ; 2 W. W. It. 307 ; 
17 Sank. L. R. 37.- CAN. 

83 ii. .1 — In an action 

for damages resulting, not from the 
oonstmetion of works, but from tlie 
operating thereof, as. e.g.. the putting 
of water into a canal, damages are 
assessable only for the injiii*y done up 
to the trial, & prospective damages 
cannot be assessed, but pltf. must seek 
flirt ber damages from time to time as 
ho sutfers IuJuit, — L ic'HEjiiKTnoK Nokth • 
KRN IimiGATJON DWTBItri’ BOABD 
Trustres 1?. MuNflEEL, (19261 4 D. L. R. 
690 ; [1926] S. C. R. 60.3.— CAN. 


PART 11. SECT. 8. 

97 i. Ascertainment diMcuU — No 
ground for refusaito award, j— B[. passed 
a mtgo. bond over his farm, a condition 
being that H. would, oo demand by the 
mtget*., pans a collateral bond over his 
movable property on tbe farm. In 
breach of this oon<lltiou. H. sold & 
delivered such movables to a third 

8 arty : — Held : olthougb the damages, 

' any, were dlfhoult to assess, the 
mtgee. was entitled to some damages 
for a wilful invasion of his rights. — 
Cato e, Auon (1923). 44 N. L. U. 
Ii3.-— S. AF. 

97 if. .]— What pltf. lost 

by the refusal of deft, to how two more 
wells was a sporting or gambling chance 
that valuable oil or teas would be found 
when two more woub were bored. It 


migfit not Im’ oasy 1o compute wbat 
that ctianc.e vvas worth to pltf., bub tho 
dltilcuUy In CHtiiniitlng ilie qinintuiu 
was no rcftHoii for i-cfiiHiug to award 
any damages. - CAwaoN v. Wii.i.riu’S, 
[1930] 4 D. L. H. 977 ; 65 O. h. R. 
456. -CAN. 


PART HI. SECT. 1. 

101 V. .1 — Damages 

must be limited to such os uriso 
natural] y froui tho breach of contract 
orsiieh ds migiit reasonably boBUi>T>osod 
to have IwHin in the eontemplaiioii of 
tiio PUT ties.- -Toronto HofJKKY Club 
n. Arena Gardenh, Iyri>., 119241 4 
1). L. R. 3H4 ; .55 U. L. It. 509: affd., 
[192.^] 4 1). L. It. 546 ; 57 O. L. it. fUO ; 
nffd., (1926) 4 1). L. R. 1; [1926] 3 
W. W. Ji. 26.- CAN. 


PART 111. SECT. 2, SUB-SECT. 2. 

115 iii. - — In an aiition claiming 

damages for hroaeli of contract the 
damagoH l•(^coveT*ahIe are sucfi as 
naturally would tw tiie rtMsult of tho 

lireaeli. Keith v. JjInooln Irjlp- 

woohCo. (1927), 59 N.H. R. 466.— CAN. 

•a. tialc of goods — Uefusal In take 
delivery — IjOHs of Hrne in urging accept- 
ance.] — In an action for dansages tor 
breaoti of contract by refusal to take 
delivery of goods :~—J/cld : a claim for 
time lost in going to doft.'s restdonce to 
urge him t.o take doJlvory could not 
stand. — Bradley v. Bailey & 
jABI‘EUflON, [J9231 2 D. L. R. 504 ; 62 
O. L. it. 439.— CAN. 

Bb. Contract for umk db lafHtur — 
Work unperformed — Cost of perform- 
ance.] — Uesp. gave applt. an option 
to purchase a mine. On the first 
Instalment falling due, applt. negotiated 
for an extension of time for payment, 
which was granted by resp. on con- 
dition that applt. should do oert4iiii 
development work not inontlonod In 
the option. Applt. faiiod to pay, & 
subsequently reliuqulshod posbeesion 
of tho mine & surrendered the option 
without having don< tho work : — Held : 
rewp. outitlcd to reoover dameMge^s 
amounting to the cost of the work. — 
GUNNINCIHAM V. iNKTNaEB, [19241 2 
D. Ii. E. 433 : [19241 a O. K. 8.~<CAN. 
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128* Add* Annoiaiion : — Refd« Britannia Hygienic 
Laundry Co. v. Thomycroft (1926), 136 L. T. 
83. 

126. Add* AnnoMion : — Refd. Browning v. Crum- 
Hn Valley CoUieries, [1920] 1 K. B. 622. 

141. Add, Annoiaiion: — Consd. Finlay Jamee & 
Co. r. N. V. Kwik Hoo Tong H. M., [1929] 
1 K. B. 400. 

141a. Agreement not to arrest ship — Arrest & 
disposal of ship.] — Circumstances {see Con- 
flict OF Laws, No. 1136a, ante), in which : — 
Held : pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at tbe date when pltfs. were Orst 
deprived of her use by arrest.— Bli.erman 
Lines, Ltd. v. Bead, [1928] 2 K. B. 144 ; 97 
L. J. K. B. 366 ; 138 L. T. 626 ; 44 T. L. B. 
286 ; 17 Asp. M. L. C. 421 ; 33 Com. Cas. 219, 
O. A.; revag, (1927), 44 T. L. R. 7. 

146a. As result of shock.] — Lefts.’ 

servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf« 


claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted fi-om the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
tbe shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambbooe v. Stokes 
Brothers, [1926] 1 K. B. 141 ; 94 L. J. 
K. B. 436 ; 132 L. T. 707 ; 41 T. L. R. 125, 
C. A. 

149. Add, Annotation : — Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. 

160. Add, Annotation : — Consd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125. 

151. Add, Annotation : — Apprvd. Hambrook v. 
Stokes (1924), 41 T. L. R. 126. 

152. Add, An7iotatio7i : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 125. 

166. Add, Annotation : — Refd. Leeds Industrial 
Co-op. Soc. V. Slack, [1924] A. 0. 851. 


PART III. SECT. 2, SUB-SECT. 3. 


142 i. /njuru to frcling — General 
uiiKuiHh Jh propmly 
taken into oonHideratiou in awardii'^ 
damages in an action for tort based c ii 
a wilful or wrongful act., c.g. an action 
lor assault, trespass, dofamutlon, seduc- 
tion. malicious prosecution, false im- 
prisonment. — Edmonds v. Akmbtrono 
k'UNKKAL Home. Ltd., fl«311 1 D. L, II. 
«70 ; [19301 3 W. W. H. «49 ; revsg,, 
[1030] 4 D. L. R. 901 ; 3 W. W. R. 290. 
—CAN. 


147 i. Pain <C“ suffering .] — In an 
action for damages for personal 
liijuri<^ arising from negligence : — 
Held : items which should go to make 
up pltf.’s damago.s wore Xinicr alia) 
a sum. not to compensate for, but to 
i-opresent the inoouvonlenoe of his 
oonditlon. iic his pain & sulTering, 
post it future. — CosonovK v. Canadian 
National Railways, [19231 4 D. L. R. 
818 ; 3 W. W. U. 1152.— CAN. 

147 ii. Ejectment from tramcar — 

IlltH'SS from exposure to cold,] — Held : 
not too remote a cause for damages. — 
TonoNTo Ry. Co. v. Grinstkd (1895), 
24 S. C. li. 570.— CAN. 


147 iii. .1 — In an action for 

damagt^H for personal injuiitis plif. if 
successful is entitled to fair componsu- 
iion for pain A’ suffering ; it a charge 
to tho Jury which tolls them that they 
may make an allowaiuM) thcivfor but 
art'* not bound to do so is a mitMilrt'ctlon 
which. If the Jury make no such aJlow- 
ajKH), may afford ground for ordering a 
new trijil, oven though not objected to 
at the trial. — Hkitnkk v, (Sills'ihom, 
119301 2 W. \V. R. 113 ; 3D. L. R. 
800 : 24 S. L. R. 462 ; rcesp., 11929] 4 
D. L. R. 070 ; 3 W. W. R. 227 ; 24 
S. L. R. 63.- OAN. 


149 i. Nervous shook — Actual 

impact. 1 — Damages dalmod for uen'^ous 
shock, as a result of an accident srisiug 
from negltgouoe, cannot bo rccoTorod 
whore the nerroiis shook prodiioos 
only a menial dlsturbanoe imaocom- 
panled by any actual physical injury. 
If impact is not necessary, it is a 
question of fact in oaoh case whether 
or not pltf. sustained physical injury 
& whether such Injury was tho natural 
& reasonable result of doft.*s nogUgenoe. 
—Hogan v. R., [19241 2 D. L. R. 
1211; 2 W. W. R. 307 ; 17 Bask. 
L. R. 37.— CAN. 

149 ii. Damages 


cannot bo recovered for nervous shock 
unaccompanied by any physical im- 
pact. — P enman v. vVinnipko Ei-Kcnno 
Ry. Co.. 119251 1 D. L. R. 497 ; [19261 
1 W. W. R. 1.56.— CAN. 

149 iil. False stuieinent .] — 

Deft, falsely stated that pUf.’s son bod 
hangctl himself. The report was told 
to pltf., who, believing it, suffered a 
violent shock & became ill : — Held : 
♦ be damage w'os the natural & probable 
cause of ueft.’s act, & pltf. had a good 
cause of action. — Rikutski v. Obadirk, 
(19221 2 W. W. R. 238; 65 D. L. R. 
627 ; 16 Sosk. L. U. 165; affg. 61 
D. L. U. 494.— CAN. 

149 iv. .1 — A man & a 

woman to whom ho was engaged wore 
knocked down by a motor omnibus. 
7'ho inun was struck by the omnibus & 
reo/civod considerable phj'sical injury. 
Tbo wonuui did not appear to have 
been actually struck, & she received no 
dir(?ct physical injury, but she sufforc^d 
severely from sliock. In on action of 
damages at her instanco tlie Judge 
diiectcd the jury that, if by tbo fault 
of dofts. pursuer had sulTorcd nervous 
shock through apprehension for her 
own safety, they were entitled, in 
assessing damages, to include any 
aggravation of that shook occasional 
by tho fact that her companion was 
Involved in the catastrophe. The Jur>' 
found Hint, pursuer had suffered per- 
sonal injury resulting in nervouB shock 
Involving apprehension for her own 
safety, aggmvated by anxiety for the 
safety of her companion, & awarded 
damages : — Held : in tho circumstances 
the Jury could not bo asked to dis- 
criminate between tho amount of 
shock sufforotl by pursuer due to appre- 
hension for her own safety & tho 
amount duo to anxiety for her oom- 
paniou. — Currie v. Wardrop, [1927] 
§. C, 638.— SCOT. 


149 V, AssauU on huAand 

in wifc*8 presence — Loss of consortium.] 
— An action lies for mental anguish, 
ill health or shook sustained by reason 
of acts done to a third person, & not 
causing any apprehension of danger to 
pltf., & an action qvare consortium 
amisU lies at tbe suit of a wife. — 
JOBNSON V, Commonwealth (1927), 
27 S. R. N. 8. W. 133 ; 44 N. 8. W. 
W. N. 64.— AUS. 


149 Vi. Walker r. 

PrrLOOHRY Motor Co., 119301 8. C. 
665.— SCOT. 


1 

i 

! 


-162 i. Loss of or injury to property — 
Collision at sea — Loss of musicaf manu- 
scripts.] — In an action of damages 
against steamship owners, arising out 
of the siaking of one of their ships, 
pursuer claimed £15.0(r0 in respect of 
the loss of certain music & orchestrai 
Beltings in manuscript used by a con- 
cert part.y of which she was manager. 
She uvern-'d that the lost manuscripts 
were the sole copies of the coinposltlons 
in c]uestion, & that sho had tbo solo 
right to publish, perform, or issue 
moohanloaf reproductions, & to obtain 
copyright thereof. The compositions 
bod cost pursuer about £2,000, but 
she averred that, through her concert 
party, they had acquired a reputation 
among the public which hud greatly 
enhanced their value, & she fmlhcr 
averred tliat she would have made 
substantia] p roll In from tho lost music 
in respect of copyright royalties, 

f iublication &. sale, Sc disposal of per- 
orming Sc mccbanical rights, apart 
from the use of It by her concert party : 
— Held : (1) pursuer’s averments as to 
loss of contingent profits from copy- 
right royalties, publication & sale, tic 
disposal of performing Sc mechanical 
rignta, were irrelevant ; (2) the measure 
of her damagoB in respect of the lost 
music W 08 tbo cost of its replacement 
as nearly as might bo, ascertained either 
by the market price of actual replace- 
ment, or by consideration of the com- 
mission which would have to bo paid 
to composers of music of the does to 
which tho lost compositions belonged. 
— Rkavis r. C3 lan Line Steamers, 
Ltd.. [1926] S. C. 21.5.— SCOT. 

■d. Loss of earning power — Physical 
or mental,] — In an action for damages 
for personal injuries arising from 
iiogli^nce : — Held : items which 
should go to make up pltf.’s damages 
were (inter alia) a sum to oomx>ensate 
for loss of earning power by reason of 
physical injury Sc any incidental mental 
Injury. — (josgrove v. Canadian 
National Railways. [19281 4 D. L. H. 
818 ; 3 W. W. R. 116^— CAN. 

sf. Loss of time — Injury in motor- 
car coUision.}rr-~lii an aotion for damages 
for injuries ariHing out of a motor 
collision, where it was found that 
tho accident was caused bv pltf.’s 
negligence : — Held: damages snonld be 
given deft, for loss of time, repairs to the 
oar St costa. — TtKMAN v. mcEIenzis, 
[1923] 1 D. L. R. 1189.— CAN. 
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VoL XVn,--Damag68. Oases 166—814. 


166* Add, Afifioiaiions : — Retd* Lioeds Industrial 
Ck)-op. Soc. V. Slack, [1924] A. C. 861. Mentd. 
Light V. West, [1926] 2 K. B. 238. 


167. Add, Anncftation : — Consd. Blundy, Clark & 
Co. V. London & North Bastern Hallway 
(1931), 100 L. J. K. B. 401. 

174. Add, Annotation : — Refd* Patrick v, Husao- 
British Grain Export Co., [1927] 2 K. B. 635. 


181. Add, Annoiaiiona : — Dbtd. Marb^ v, George 
Edwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Overd. Herbert Clayton & Jack Waller, 
Ltd. V, Oliver, [1930] A. C. 200. Refd. Marb4 
V, George Edwardes (Daly’s Theatre) (1927), 
96 L. J. K. B. 980. 


181a. .] — Pltf., an actress, was engaged ; 

by defts. to play in a play for tlie period of 
rehearsal & for the run of the play, & there 
was a collateral agreement that defts. woTild 
advertise her in a prominent position. 
Defts. refused to allow pltf, to play, but they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part : — Held : 
as there was an express agreement to advertise 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, &; pltf. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation. — Maub6 v, Gbokok 
Edwardes (Daly’s Tiieatuk), J^td., [1928] 

1 K. B. 269 ; 96 L. J. K. B. 980 ; 138 L. T. 
51 ; 43 T. L. R. 809, 0. A. 

181b. .] -Applts., tlieatrical producers, 

agreed to engage} I'esp,, an Amei ii.ao actor, 
to play one of the three leading cooiedy 
parts in a musical play about to bo produced 
at tlie London Hippodrome for six weeks 
certain at a salary of £55 per week, & the ' 
contract contained a provision prohibiting 
resp. during the continuance of bis engage- 
ment from acting elsewhere without the 


consent of the applts. Besp. objected that 
the part assigned to him was not one of the 
three leading comedy parts &, on the refusal 
of applts. to recast him, declined to appear 
in the play & sued aj^plts. for damages for 
bread! of contract. At the trial of the 
action befort^ a judge &. jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary & judg- 
ment %vas entered accordingly. The Ot. of 
Appeal afllrmed tlie verdict & judgment 
except as to the salary ; — Held : it was 
competent to tlic jury, having regard to the 
characik^r of the contract, to give damages 
to resp. for Joss of publicity. — HEijtBERT 
Cr.A'iTON & Jaok Waller, Ltd. v, Oliver, 
[1930] A. C. 209 : 99 L. J. K. B. 166 ; 142 
L. T. 685 ; 40 T. I.. K. 230 ; 74 Sol. Jo. 
387, H. L. 

182. Add, . - Refd. Britannia Hygienic 

Laundry Co. v. Thornycroft (1920), 135 L. T. 
83; Dobell (C. G.) & Co.. Ltd. v. Barber & 
Garratt (1930), 47 T. L. II. 66. 

189. Add. Annotation : — Refd. Dobell (G. C.) & 
Co., IJd. V, Barber & Garratt (1930), 46 
T. i.. K. 420. 

193. Add. Annotations Xiistd, He Hall & Pirn 
( 1928), 139 I,. T. 50. Refd. Patrick v. Busso- 
British Grain Export Co., [1927]2 K. B. 536. 

194. Add. Annotation: Refd. Hall v. Pirn (1027), 
137 L. T. 585. 

214, Add. Annotations : FoUd. Bennett v, Kreogor 
(1925), 41 T. L. H. 600. Apld. Slavonski v, 
li/i Pelleterie de Boubaix Soc. Anon. (1927), 
137 L. T. 645. Consd. tie Hall & Pirn (1928), 
139 L. T. 50; Dobell (C. G.) A:- Co., J.td. v. 
Barber & Gai-rait (1930), 47 T. L. It. 66. 
Refd. Britannia Iiygi(}rn(; Ivaundry Co. v. 
Thornycroft (1920). 135 L. T. 83; Easier & 
Cohen r. Slavouski ( 1927), 96 Ti. J. K. B. 850; 
Patrick v. Itiisso- British Grain Expoi-t Co., 
[19271 2 K. B. 535 ; Finlay v, N. V. Kwik Hoo 
Tong Handel Mtiatschappij, [1928] 2 K. B. 
004. 


PART lU. SECT. 3. SUB-SECT. 2. 

sk. Depreciation in price — Machi^tery 
components purchased by vendor to per- 
form contract.] — Held: tho vendor was 
not entitled, as darnasros for broach 
of contract to i^iirrjhasc an ammonia 

f fos compressing outfit, to a sum for 
OSS through decroaso iii price of the 
parts purclioHod for tho purpose of the 
contract, this not being aloss “directly 
& naturally resulting in the ordinary 
course of events from the buyer s 
breach of contract," as there was 
nothing In tho negotiations for the 
contract to give The purchaser to 
understand that the vendor would 
have to go into the market & buy the 
various parts to mako up tho plant. — 
General Supply Co. op Canada v. 
O'Neill Morkin Maoitinerv Co., 
[18231 2 W. W. R. 928.~CAN. 

•1. Loss of custom — Defective goods 
sold but replaced,] — Certain goods 
supplied under contract not compiying 
with the warranted description : — 
Held : it could not reasonably be 
supposed to have been in the con- 
templation of the parties, at the time 
they made the contract, that pltfs. 
were to compensate defts. for such loss 
of business as defts. might incur by 
tho withdrawal of their cuBtorners 
on account of a few of the articles 
resold being defective, snch articles 
being rcmloced when complaint was 
made. — Hamilton Gear & Machine 
C o. V . Lewis Brothers, [19241 3 
D. L. R. 367 ; 54 O. L. K. 685.— CAN. 


PART III. SECT. 3, SUB-SECT. 3. 

194 i. lAtss of profit.] — W. 

entered into a contract to supply a 
paper co. with pulp wood. Ho had 
prevituiKly made a contract with M., 
who agreed to deliver wrtain pulr»* 
wood at a I(»wer price & who was 
informed of tho first-mentioned con- 
tract. though not of all its torius. At 
the end of the season M. was short of 
tho (juantlty he agreed to deliver : — 
Held: W. was oritiilcd to recover 
damages from M. for non-performance 
of his contract, & the measure of those 
damages was tho profit W. would 
have made imder his contract with 
tho pnp<’r I'o. — M ondor v. Wtllkth, 
11923J 2 D. li. K. 904 ; (1923) S. O. R. 
433 ; 2 W. W. R. 480.— CAN. 

PART III. SECT. 4, SUB-SECT. 1. 

p Ip, 107)1. .] — In an action 

for damages for bifjoch of contrac?t by 
n'fnsal to take delivery of goods : — i 
Held : a claim tor cxr*en8e8 incurred I 
In going to deft.'s wjsidcncc to urge [ 
him to take delivery could not stand.- ; 
Bradw-jy v. Bailey & .Tampkrron. 
[19231 2 D. L. R. 504 ; .52 O. L. H . | 
430.-^-CAN. ! 

k (p, 108) I. Medical t 

attendance ,] — In an eotioii for damages \ 
tor licrsonai Injuries aiising from 
negligence : — Held : the items W’hich 1 
should go to make up pltf.’s dantages j 
were (inter alia) medical & hospital ‘ 

7 


bills. — CosfiltovK V. Canadian 
National TIailw ayh, [19231 4 1>. L. R. 
818; 3 W. VV. n. 1152.-- CAN. 

k(p. 108) li. — - On 

wife..] — a. & his wife brought an action 
against deft, for damages for personal 
in juries. Disft. was found guilty of 
negligence, but tho action by 8. was 
(liHinisBcd on account of contributory 
negligence. The ct nwardecl damages 
to I he wife against deft. It was 
sought to give In evidoueo the wife’s 
iiK^dieal & hospital bills Held : the 
bills had been oontractud by tho wife 
as her husband's agent ic were his 
liability alone.-— Sc’OHi.E v. Wood- 
ward, 11924) 1 W. W. R. 1040. - CAN. 

r (p. 108) i. Injury to chattel — 

frosts of repairs — c£* depreciation ,] — 
Held : rcxioverable. — Walter v. 

Heirel, 11927] 2 D. L. R. 1005 ; [1927] 

J W. W. It. 907 21 Soak. L. K. 452.-- 

CAN. 


PART HI. SECT. 4, SUB-SECT. 2. 

209 V. .] — Solr. & client costs 

Incurred by the driver of a motor car 
in sucresKiuily defending an action 
brought against him by a passenger 
In another car with which bis car hod 
collided cannot be rccovenwi by bkii 
in an action for ncgllgenee brought 
against the driver of the other car. — 
London Guarantee & Accident Co., 
Ltd. tJ. Gibbon, [19281 3 D. L. 11. 610 ; 
[ 1 928) 2 W. W. R. 582 ; 23 Alta. L. R. 
618.-~CAN. 
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215. Add, Annotations : — Folld. Bennett v, Kreeger 
(1925), 41 T. L. R. 000. Consd. Britannia 
Hygienic Laundry Oo. v. Thomycroft (1920), 
185 L. T. 83. Refd. Kasler & Cohen v, 
eiavouski (1027), 90 L. J. K. B. 850. 

215a. — -- .] — Pltfs.. bought a coat 

with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the customer contracted a skin 
disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft, 
thereof Sc requested him to undertake the 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the ciist^oiner damages for her sufToring, & 
pltfs. had to pay the costs of the action : — 
Held : pltfs. were entitled to recover from 
deft, the damages so awarded, together with 
the customer’s taxed costs of the action Sc 
their own costs of defending the action as 
between 8f3lr. Sc client. — BENNBrrr (Sidney) 
Ltd. V, Krebgek (1926), 41 T. L. 11. 009. 

217, Add. Annotation: — Refd. Slieppy Glue Sc 
Chemical Works v. Medway River Con- 
servators (1920), 24 L. G. 11. 457. 

220. Add. Annotation : — Held. Britannia Hygienic 
Laundry Co. v. Thomycroft (1920), 135 L. T. 
83. 

223. Add. Annotation : — Refd. Britannia Hygienic 
Laundry Co. v, Thornycrtift (1920), 136 L. T. 
83. 

227a. Several sub-sales.] — Defta. sold skins 

to pltfs., who resold to a sub-vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which hiid been 
made into the collar of a fur coat, to a third 
sub-vendee. The third sub-vendee sold to 
a woman who wore tJio coat Sc developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, Sc there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub- vendee. The third 
sub-vendee defended the action, Sc in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages Sc 
costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee. Sc 
aft^jr some resistance, incurring further costs, 
the second sub- vendee paid. The second 
sub-vendoe then claimed ajiainst the first 
sub- vendee, w'bo after some dispute incurring 
fuHher costa, also paid. The first sub- vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
PItifs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions : — Held : pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed. If there were 
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a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 

E arties to each of the contracts along the 
ne ; pltfs.* damages should include (1 ) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, Sc 
(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred. — 
Kasler Sc Cohen v. Slavouski, [1928] 1 
K. B. 78 ; 90 L. J. K. B. 850 ; 137 L. T. 041 ; 
svhsequent proceedings^ stib nom. Slavonski 
V. La Pbllbtehie de Roubaix Societb 
Anonyme (1927), 137 L. T. 646. 

235a. Costs awarded In previous proceedings, 

but not recovered.]— Pltfs. sought to recover 
from defts., os special damage, the costs 
which they themselves had incurred in 
previous litigation in which they were defts. 
Pltfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out Sc the lorry was returned. Ve^ 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw Sc unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract Sc 
negligence. Sc a common jury found in pltfs.* 
favour. Alter argument as to the right of 
pltfs. to recover lis special damage against 
defts., on account of their breach of contract 
Sc no^igence, the costs of all previous 
litigation : — Held : such damage was not 
too remote. — Britannia Hygienic Laundry 
Co. V. Thornycroft Sc Oo. (1925), 94 L. J. 
K. B. 868 ; 41 T. L. K. 007 ; on appeal, 95 
L. J. K. B. 237; 135 L. T. 83; 42 T. L. R. 
198. 

237. Add. Annotations : — Consd. Harnett v. Bond, 
[1924] 2 K. B. 517. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125 ; Tournier v. 
National Pi'ovinciol Sc Union Bank of 
England, (1924] 1 K. B. 401 ; Britannia 
Hygienic Laundry Co. v. Thornycroft (1920), 
135 L. T. 83; Singleton Abbey (Owners) v. 
Paludina (Owners), The Palndina (.1920), 95 
L. J. P. 136 ; The Edismi (1931), 47 T. L. R. 
636. 

260a. 8. P, Harrison v. McSheehan, [1885] W. N, 
207. 

265. Add. Annotations : — Refd. Britannia Hygienic 
Laundry Oo. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

268. Add. Annotations : — Consd. Addle R. Sc Sons 
(Collieries) v. Dumbreck, [1929]^ A. C. 358. 
Retd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746 ; Oompania Mexicana De 
Petroleo El Aguila v, Essex Transport Sc 
Trading Co. (1929), 141 L. T. 106. 

279. Add. Annotations : — Refd. Noble v. Harrison, 
[1020] 2 K. B. 332 ; Smith v. G. W. Ry. 
(1920), 135 L. T. 112 ; Pontardawe Rural 
Council V. Moore-Gwyn, [1920] 1 Oh. 650. 

280. Add, Annotation: — ^Refd. Canadian Pacific 
Ry. V, Kelvin Shipping Oo. (1927), 138 L. T. 
369 ; The Edison (1931), 47 T. L. B. 635. 



282. Add. AnnaUUiona: — Aa to (1) DIstd. Martin 
V. Stanboroiigh (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 

284. Add. Annotation : — Refd, Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

288. Add. Annotations : — Consd. The St. Nicolai 


Vol. zvn.— DanuutM. Cases 282— 888. 

(1926), 133 L. T. 640. DIstd. G. W. By. v. 
S.8. Mostyn, [1928] A. C. 67. Refd. British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 406 ; Witbam Outfidl Board v. Boston 
Corpn. (1926), 136 h. T. 756. Refd. Doe 
Conservancy Board v, McConnell, [1928] 2 
K. B. 159. 


Part IV. — Aggravation and Mitigation. 


290. Add. Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 359. 

298. Add. Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

801. Add. Atinotaiions : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 630. 

302. Add. AnmiaUon Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

304. Add. Annotations ; — Refd. Curtis Moffat, Ltd. 
V. WljeeJer, [1929] 2 Ch, 224; Barnes v. 
Cadogan De'^ elopments, Ltd., [1930] 1 Ch. 
479. 

380. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

341. Add. Annotations : — Refd. Ellis’ Trustee v. 
Dixon- Johnson (1924), 131 L. T. 652 ; 

Martin v. Stout, [1925] A. 0. 359; Never- 
Stop Ry. (Wembley) v. British Empire Ex-, 
hibition (1924) Incorporated, [1020] Ch. 877. 

842. Add. Annoiatimi : — Consd. Banco de Portugal 
V. Waterlow & Sons, Ltd, (1031), a? T, L. E. 
350. 

843. Add. AnnotatiortJi : — Consd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1031), 4* 


T. I.. R. 350. Refd. Finlay v. N. V. Kwik 
JIoo Tong Handel Maatschai)pij, [1028] 2 

K. B. (iUl. 

347a. .1 — Pltf.’s duty to minimise damage is 

limited to doing what is reasonable in all the 
facts of the case, the omis of showing a breach 
of that duty btung on deft. — Finlay (Jasiks) 
& Co. V. N. V. Ivwiic Hoo Tong Handel 
Maatsohappu, [1028] 2 K. B. 004 ; 07 

L. J. K. B.^17 ; 139 L.*T. 582 ; 44 T. L. R. 
643 ; 72 Sol. .lo. 4f)S ; 17 Asp. M. L. C. 666; 
affd.. ( 1920J 1 K. B. 400, O. A. 

AttnotuiioHH : -Refd. Usuu’o «!«* V. \V»it.i*i‘low & Hnnw, 

JjLI. (liKll), 17 'r. L. If. : I’Ik! KiHhoii 47 

T. L. 11. ; Kofioolo Man^co A' Ci>. v. Slag Lliu', Lid.. 

[WYM] -£ K. H. 4H. 

850a. Contract of employment for fixed period - 
Voluntary liquidation of employer before end 
of period.) /»V (1 i{Am<>i*hune Ekcoiids, JiTU. 
(1030), 69 Ij. Jo. 201; 169 L. T. Jo. 193; 
[1930] W. N. 42. 

861. Add. Annotation : — Refd. Finlay v. N. V. 
Kwik Hoo Tong .Handel Maat8chai>pij, 
[1928] 2 K. B. 604. 

352. A(U1. Armofation : - netd. Martin v. Stout, 
[1925] A. C. 359. 

866. Add. Annoiation ; -Refd, Ellis’ Tnistee v. 
Dixon- Jolmson (1924), 131 L. 3\ 662. 


PART IV. SECT. 1 SUB-SECT. 2. 


d I. Trespass — Abusive con.' 

duct ]. — An appeal from a Judgrmejit 
whereby pltf.. In an act ion for trespasa, 
was awarded vindictive darnatres In 
oddUloti to special damages : — Udd : In 
view of deft. '8 persistence lii tro.spasHlng 
in defiance of fdtf.’s rtiqiic.st« to doislst, 
his violent & abusive conduct towards 
pltf., 6c. the part.lcuiarly injurious & 
malicious manner in which certain of 
the trespasses wore committ/cd, the 
allowance of vindictive daimiccs was 
juritlflod & the amount thereof should 
not be reduced. — Spisnokr v. Gua.vt, 
[19281 1 D. L. U. 820 ; (19281 1 W.W. U. 
190 ; 22 Sask. L. R. 30.5.— CAN. 


d li. Violent behaviour .] — 

A city corpn., constructing a sewer, 
expropriated an easement over pltf. *8 
land for that purpose. Deft, con- 
tracted with the corpn. to construct 
that part of the Bcwer wbloh ran 
through pltf. *8 land. In performing 
hla contract, deft, did not coniine 
himself to that part of the land which 
was subject to the oasement, but unlaw- 
fully cut down trees & deposited sand 
Sc silt upon the laud outside the part 
subject to the easement, 5t thereby 
depreciated the value of the land : — 
.* the amoont of damages in such 
an action as this may be mdehnitely 
enhanced by evidence of violent & 
arrogant conduct on the part of deft. — 
PAFFaiiP V. CAverrn, 11929J 1 D. L. R. 
Ill : 63 O. L. R. 171.— 4:AN. 


d iii. JJigh'hnndcd be- 

haviour .] — ^In an action for damages 
tor tr^ass founded on the wrongful 
seixure of a motor car which pltf. had 
bought from deft, under a conditional - 


sale agr(}<fmcnt : — -//dd : hocauso of 
the high-hanthwl coiulnct of (h?ft. 
which injured pltf.'s feelJriga, the trial 
judge was ]u.stlllod l«i awjirdiiig 
exfunplary damages. — (.JHinariiH v, 
FoiiDVt^E MonjRS. Ltp., 119301 2 

W. W. U. 698 ; 4 D. L. R. 4.51 ; 43 
B. C. R. 119. — CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

341 X. .1— Canadian ELiiXim.K 

Skatk Oo., Ltd. v. Monaiuui Hkahh 
Manufactijuino Co., Ltd., 11 92.5) 2 
J). L. U. 387 ; 56 O. L. H, CAN. 

341 xi. .]— McKenny v. Drum- 

mond & DVORJCTSKY (1926), 29 VV. A. 
L. H. 0.— AUS. 

352 i. Sale of goods — Jicjusal to 
accept.] — 'Unless a purchaser has by 
the contract of sale a riglit U> repudiate, 
he cannot repudiate the sale. If ho 
docs so, the vendor may sue the pur- 
chaser for the price, or re-Koll the 
article ; & if by Huch sale be IncurB 
a loss, then thC purchaser must make 
it good. Hut the vendor must take 
Into consideration Bucb payme.nts iih 
the purchaHcr may have inadt^ on 
account. — Foster u. HEiN'rawAN & 
Co., 119231 4 D. L. H, 166.— CAN. 

362 ii. .] — Bradlkv v, 

Bailey & Jaspekson, (1923J 2 D. L. H. 
504 ; 52 O. L. R. 439 —CAN. 

3641. — Anlicipalorp breach .] — 
Where there bad wxju a breach of 
contract by defts. ; — field: pitfs. 
were entitled to nominal damages ordy, 
as wiien pltfs. fotmd that defts. would 
not carry out the contra^Jt, they should 
have gone into the market Sc done the 
iNWt they oould with a similar con- 


tract. — O/t.Ml'fJKLL 1». MAIILICR (1919), 
43 O. L. It. 395; 14 U. W. N. 348 ; 
affd- 15 L>. W. N. 339.— CAN. 

•m. Trouble, d' risk, attending 

perjnrniane.e. of contract. y -lu allowing 
dainugew for wrongfui repud lulioii of a 
eontmet to accept dcllvtiiy of poles not 
yet cut : — Ucld : tbirn? sbonld be taken 
iiilo cfUiHideratloti tlje risks of dls- 
appointment 6c dilboulty in tMjtting 
«r delivery that might aiise from iin- 
exj»eoled houdjoh ; 6c an allowance In 
of damageH HlionJd be ma<le 
for the j'( lease fioiu the care, trouble Ar, 
risk attending a full execution of the 
coutriioL.— CoNNORH If. Mc.anrjKjK 

[1924J 2 D. L. it. 80; 2 W. VV. it. 
294 : 20 Alta. L. R. 289. CAN. 

PART IV. SECT, 2. SUB-SECT. 2. 

864 Iv. To assauU.} — Dn 

apTXJiil from a Judgment for pltf. in an 
mdlon for asHauit the dauiiigoH wore 
redtirjcd to SIO, the nsHault having 
Ixjen merely a Ux’hnIcyiJ one, which 
apparently b»ul brnm oourhMl by pltf. 
with a view to an action for damrwcu.— 
Hoookinbon y. Mauitn, 119281 3 

\V. VV. K. 703.— CAN. 

gjf 2 j, CmUinuing contract with 

d!och>r.l'— Wdiere a iierson has a contract 
4th tt doct/»r wbereiiudcr he is enlltleU 
) the doctor’s services when they are 
jouired os a result of disoaHe, liceddent 
r othe.r caustjs, he cannot, in an action 
)r dain/iges f<;r personal injuries, 
icover <iM damages the amount which 
icb 8<?rvlc«*s would have r!ost. ha<i ho 
ot entered into /^ontiwtt.— 

Aru)R V. Ti;n.NKH, 1192.»J 3 I). L 
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S76. Add, Annotation : — Aft (1) Apprvd. Hobbs 877. Add, Annotation : — Refd. Martin v, Benson, 

V. Tinling, Hobbs v, Nottingham Journal, [1927] I K. B. 771. 

[1929] 2 K, B. 1. 


Part V. — Measure of Damages 


898. For the cross-reference following this case. 
As to interest under Civil Procedure Act, 
1833 (c. 42), s. 28, & damages In lieu of such 
interest.] — See Money & Money. Lending,’* 
read “ As to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, & damages in lieu 
of such interest, ace Money &> Money- 
Lending.” 

408a. Option to purchase — Profit on resale lost by 
Improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,600, & then wrote accepting 
deft.’s offer to sell the liouse. In the mwin- 
time deft, had sold the property to B. for 
£4,000 : — Held : as specific performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the price at which tlie property was offered to 
pltf. & that at which pltf. contracted to sell 
it. — Goffin V. Houldeb (1020), 90 L. J. Ch. 
488 ; 124 L. T. 145. 

411a. Contract to print bank-notes — Unauthorised 
use of plates-^-Loss recoverable limited to 
payments made before reasonably possible to 
detect forgery.] — Pltfs., who acted as bankers 
to the Portuguese Govt., were authorised to 
issue notes as currency up to a certain limit. 
They W(3re under a legal obligation to keep an 
amount of gold which bore a varying per- 
centage to tlie amount of notes in circulation, 


but the currency had been inconvertible since 
1801, & it was probable it would remain 
inconvertible for an indefinite time. The 
notes issued by pltfs. were the only legal 
tender in Portugal. Pltfs., who had their 
head office in Lisbon, in 1922 &, 1924, entered 
into a contract with defts., who were printers 
in :ljondon,forthe printing & supply of bank- 
notes. The plates from whicli the notes 
were printed were left in possession of defts., 
&> were not to be used for any purpose other 
than a purpose authorised by the bank. By 
a criminal conspiracy in 1924 & 1926 on the 
part of a number of persons defts. were 
induced to print a large number of notes from 
those plates, or plates copied from them, 
purporting to be notes issued by pltf. bank, 
without the authority of the bank, & these 
unauthorised notes were delivered to the 
conspirators & put into circulation in 
Portugal. Upon discovery of the forgery in 
l)ec. 1926, the bank issued a notice with- 
drawing all the not(3s of that issue— tlie V. da 
G. issue that had been forged, from 
Lee. 7 to Dec, 20, 1926, they paid in genuine 
notes for the unauthorised notes presented 
as well as for the genuine notes of that issue. 
From Dec. 1925, to the end of 1927 the 
exchange value of the escudo remained at 
ninety-six to the £1. In an action brought 
by pltfs. claiming damages for breach of 
contract, negligence & conversion, the judge 
gave judgment for pltfs. for £569,421 in 


PART IV. SECT. 3. 

a i. Conversion — Onus of proof.] 

— Whom it. ivftH found that thoro whh 
no authority in deft, bank to eell 
BhaTx>u pledged as cullatoral Becuiity 
without Jiidioial procoMS v — Held : as 
to dajnageB, the burden was on the 
bank to tihow It got full value for 
the Bhari'H. — G eohokson v. Dominion 
Bank, iltt241 3 D. L. K. 607! 2 W. 
W. R. 031.— bAN. 

PART V. SECT. 1. SUB-SECT. 1. 

380 xi. .) — In an acUon for 

dainagoB for breach of contract, the 
meoBuro of damage Ib the oHtiiiiated 
loss dirtMjtly naturally resulting 
from the broach thereof. — H atfikiji 
& Co. V. CllONKHITK (1022), ,00 N. B. R. 
456.— ^AN. 

380 xU. — — .1 — In an action for 
damagOB for non-acceptanoe of goods, 
the measure of doniagi^s is the t^Bti- 
uiated loss directly & naturaUy re- 
suiting in the ordinary ooureo or events 
from the buyer's breach of contract. — 
Rkcoiio Foundry & Machine Ck). v. 
Garson, [1023] 2 D. B. R. 142; 50 
N, B. R. no.— CAN. 

880 xiiir Goods manttfaciured or 

partly manufactured.] — In respect of 
goods manufactun.*d or partly manu- 
factured & ready or partly ready for 
delivery, before dofta. repudiated their 
contract: — Held: pltfs. were entitled 
to recover, as damages for breach of 
oontiuct, a Bum equal to the contract 
price of the finiHhed or partly finished 
goods, less their value at the time of 
or within a reasonable time - of the 
breach. — HAmLTON Gear & Machine 


Co. V. Lewis Brothers, [1924] 3 
D. L. R. 367 ; 54 O. L. R. 585. -CAN. 

380 xiv. .] — In an action for 

negligence causing damage to goods 
tlie measure of damages is tbo deprecia- 
tion In the value of the goods as the 
result of the accident. — C opley v. 
FiNKKmTETN, [19281 3 D. L. R. 671; 
[1928] 3 W. \V. R. 89.— CAN. 

■n. Consignment of wheal for sale — 
Failure to sell.] — Where grain is con- 
signed for sale ac the couslgaec is in- 
Btruoted to sell it as soon as it is un- 
loaded, if the price he then a certain 
figure or hotter, but be noglecls to 
carry out such instructions, the con- 
signor is entitled in damogos to the 
diilcrence botweoii the price at the 
time of unloading & the lower price on 
the day when ho loams that the grain 
has not been sold, even though bo docs 
not immediately notify the consignee 
that his instructions have not been 
carried out. — P aradis p. Kkderai. 
Grain Co., Ltd., [1925] 2 W. W. R. 
164.— CAN. 


■w. Agreement to exchange sell 
Hynber berths — Low of profits — Sub- 
stantial damages.] — Knox & Lewis 
0. Haix, [192712 d.L.R. U 28; [19271 
3 W. W. R. 27 ; 38 B. C. R. 348 ; retsd. 
sub nom. Haij. r. Knox, [1928] 1 
D. L. R. 19.3 ; [19281 S. C. R. 87.— CAN. 


•b. Agreement to pay for mineral 
claim dt keep up assessment \oork — 
Claim allowed to lapse.] — Held : the 
measure of damages was the value, if 
any, of the property lost. — M cGee r. 
Clarke. [19271 1 W. W. R. 593; 38 
B. C. R. 165.--^AN. 

Wrongful eviction of lessee.] — In 

10 


regard to damages recoverable by a 
wrongfully evicted IcBseo, the case Is 
governed by the general rule applicable 
to all breaches of contract, namely, 
that the party wronged is, so far as 
money can do It, to be placed In the 
same situation, with respect to 
damages, os if the contract hod been 
perfomied. Compensation to the 
lessee will not bo confined to the value 
of the unexpired term, but will include 
all loss naturally resulting fi-om the 
eviction. — Haack v. Martlv, [1927] 3 
D. L. R. 19 ; [1927] S. C. R. 413.— 


sf. Lease of racehorse to trainer for 
specified penod — Owner tahing horse 
away before expiration of period- — IJtss 
of prospective winnings recoverable .] — 
Howe v. Tekft (1927), 27 S. R. 
N. S. W. 301 ; 44 N. S. W. W. N. 102. 
— AUS. 


•g. Measure selected by plaintiff .] — 
Burkard & C?o., Ltd. t?. Wahlen 
(1928), 28 S. R. N. S. W. 607 ; 45 

N. S. W. W. N. 201.— AUS. 

•h. Breach of contract to sunwter- 
fallow.] — A lessee undet a crop -pay- 
ment lease broke his covenant to 
suimuerfallow. The lessor, who hod 
the work done at his oivn expense, 
conU'nded that the delay in doing it 
would reduce the crops to be growm & 
claimed damages on that head : — 
Held : since it was impossible to say 
with any degree of certainty that the 
crons in the subsequent years would 
bo less than they would have been had 
deft, performed his covenant, such 
damages could not l>e awarded. — 
UGLirM V. TORKEI.80N, 119301 3 

W. W, R. 26 ; 4 D. L. R. 1022.— CAN. 



respect of breach of contract & conversion 
on the part of defts., holding that pltfs. were 
entitled to damages to the amount of the 
English exchange value of all the new 
genuine notes paid out by the bank to replace 
the false notes from Dec. 7, 1925, the date of 
the withdrawal of the V. da G. issue, to 
Dec. 16, 1925, but disallowed their claim for 
any new genuine notes so exchanged after 
that date, £80,000, on the ground that if 
pltfs. had acted reasonably, by that dat<?, 
they could have obtained from defts. infoi’ma- 
tion as to tests, which would have enabled 
them to distinguish between the false & 
genuine notes presented for payment. Defts. ^ 
appealed solely on tlie issue of damages, & 
pltfs. cross-appealed as to the deduction of 
£80,000 : — Held : the damage done to pltfs. 
by the calling in of the V. da G. issue, genuine 
& false, though this was a voluntary act on 
their part, was recoverable as damages from 
defts. up to the time that it was possible for 
pltfs. by reasonable exertions to have 
obtained from defts. information as to one 
of the tests which would have enabled them 
to distinguish between a large number of the 
genuine ^ false notes, & that this date was 
Dec. 9, 192.^. Accordingly, defts. were respon- 
sible for tlie foliowing damages : {a) the English 
exchange value of the genuine new notes 
issued in replacement of all unautliorif^d 
notes on Dec. 7, 8 & 9, (b) the English 
exchange value of genuine were notes issued 
in repl^ement after Dec. 9 of such unautho- 
rised notes as could not have been discovered 
by that test until further tests could be- 
ascertained, (c) for the cost of printing of 
notes in replacement cd the new genuine 
notes issued in exchange for geii.di'ie notes 
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of the V. da G. issue reasonably called in, A; 
that these amounts should be assessed at 
£300,000. — Banco db Portugal v. Water- 
low & Sons, Ltd. (1931), 100 L, J. K. B. 
465 j 145 L. T. 362 ; 47 T. L. R. 369, C. A. 

Annoiation : — OoDfidl. The Edison (1031), 47 T. L. B. 03*'* 

412a. Continuation of contract depending on third 
party.] — Defts. agreed in writing to purchase 
from pltfs. all the stores tliat they required 
in the United Kingdom for their vessels, 
pltfs.' proflts on the net price invoiced by the 
manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it Wiis to remain in force for ten 
years unless ceitain payments were sooner 
iiuuh'. After observing the agreement with 
pltfs. for Hve months defts. l•l*plI(liated it : — 
Held : as the continuation of the agreement 
between pltfs. A. defts. for more than six 
months depended on tlie volition of a third 
party, A os the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitleil only to damages in respect of a 
period of one iimnth. — EiiANCO-HHiTi.sn Ship 
Store Uo., Ltd. e . Compaqnie des Uiiar- 
UEURS Euanvaise (1926), 42 T. L. R. 735. 

413. Add. AnnotationH .•—Refd. Watt v, lx)ng8don 
(1929), 98 L. J. K. H. 711 ; Tolley t;. Fry 
(J. H.) & Sons, IXd., f 1930] 1 K. B. 407. 

418. Add. Annoialions to (l)Apld. Bmith 

Sclulling, [19281 1 K. B. 420. Ah to (2) Refd. 
Martin v. Benson, [1927] 1 K. H. 771. 


Part VI. — Liquidated Damages or Penalty. 


424. Add. AnnotationJi : —Generally Refd. Admir- 
alty Comrs. V. S.S. Chekiang, [1926] A. C. (j37. 
Gemrally, Reid. Widnes Foundry (1925), 
Ltd. V. Cellulose Acetate Silk Co. (1931), 17 
T. L, R. 481. 

426. Add. Annotation As to (2) Consd. Widnes 
Foundry (1925), Ltd. v. Cellulose AcetaU^ 
Silk Co. (1931), 47 T. L. R. 373. 

426. Add. Annotations: — As to (1) Apld. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co: (1931), 47 T. I.. K. 431. /o 
Apld. English Hop Crrjwcis v. Uermg, [l92Sj 
2 K. B. 174. 

426a. •] — Deft, was a member of pltf. society, 

which was formed to organise the marketmg 
of home-grown hops by their sale tlirough 
& by a written agreement deft, undertook 
to deliver to pltfs. all hops grown or produced 


by him in 1926 on certain land. The agree- 
ment also provided that if deft, failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 
acre or proportionately on a leas acreage : — 
Held : as a brtiach of tlie apeement might 
occasion serious damage; which it might be 
difficult to value exactly or ascertiiin before- 
hand, the sum fixed by the parties as a pre- 
estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages.— P^NOLisH Hop Gpowerh v. Der- 
INO, [1928] 2 K. B. 174 ; 97 L. J. K. B. 569 ; 
139 L. T. 76 ; 44 T. L. R. 443, C. A. 

426b. •] — A contract for delivery & erection 

of an acetene recovery plant provided that 
if the contract were not completed within a 


PART V. SECT. 1, SUB-SECT. 2. t 

414 U. Revad. on other munds, | 
Q. li. 15 K. B. 11 : (1907) A, C. 454. 

414 vili. . 1 — Paffard V. Cavottt, 

110291 ID. L. B. HI ; 63 O. L. R. 171. 

--CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

424 Tli. .1 — A rate of damages 

provided for in a csontract between a 
co-operative co. & a grower of fnnts & 
vegetables, tinder which the latter 


agreed to deliver all his product to 
the CO. to be marketed by It. for the 
breach thereof field : to be liqui- 
dated damages Sc not a penalty. 
ASSOCIATED Gbowkhh ok 
Coi.tnuBiA. Ltd. v. 

Fruit Land. Ltd., t}»251 1 D. L. B. 
S71; [1025] 1 W. W. B 5«,» ; 34 
B. C. R. 533.— CAN. 

424 vHi. .) — A contract lK.*tween 

pltfe. & deft. 

Call to deliver to pltfs. all the wheat 
covered by the contract, he would pay 

11 


to pltfs. OB Uriuidatod damages 25 cents 
per bushel for ail wh»;at wMch ho 
HhoiiJd have failed to deliver .—Held : 
the 25 cents per bushel w'os not u 
penalty but llquhlatiMl damiwoH.— 
HASKATCnKWAN (So-OrKRATIVK WHEAT 

J^BODUCJCRH, Ltd. v. Zurowski (.Saak.), 
[10201 3 D. L. H. 810; [1920] 2 

W. W. K. 604.- CAN. 

424 I*. .] — lioucAUT Bat Co., 

Ltd. V. The CVimmon wealth, [1927] 
Argua L. 11. 41.5.— A US. 
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CasM 

certain time, pltfe. shonld pav to defts. by 
way of penalty a sum of £20 for every week 
that they were in default. There was a 
period of 30 weeks* delay beyond the contract 
period, & defts. claimed £5,850, the actual 
loss suffered by them. Pltfs., in reliance on 
the above term, only admitted liability for 
£600 : — Held : the sum of £20 a week must 
be regarded not as a penalty but as liquidated 
damages, & therefore pltfs. were liable for 
£600 only. 

Semble : in a clause of this kind the amount 
fixed as payable by the party in defatdt 
cannot bo a “ penalty ** if it is less than the 
actual loss suffered by the other party. — 
WiDNEs Fottndry (1925), Ltd. v. Oellttlose 
Acistate Silk Co., I/td., [1931] 2 K. B. 393 ; 
300 L. .T. K. B. 746 ; 145 L. T. 607 ; 47 
T. L. B. 481 ; 36 Com. Cas. 293, C. A. 

456* Add. Annotation : — Refd. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

461. Add, Annotations : — Consd. Widnes Foundry 
(1925), Ltd. V, Cellulose Acetate Silk Co. 
(1031), 47 T. L. It. 373. Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

483. Add, Annotaiion : — Refd. Widnes Foundry 
(3925), Ltd. V, Cellulose Acetate Silk Co. 
(J931), 47 T. L. It. 373. 

487. Add. Annotaiion: — FoUd. Lock v. Bell, 
[1931] 1 Ch. 36. 

487a. .] — By a contract dated 

Oct. 19, 1928, pltf. agreed to sell to deft, all 
her right, title, & interest in a licensed house 
known as T. of which s! e was the licensee. 
The contract provided that the purchase- 
money should bo paid “ on or about ’* 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his j^art of tlio contract ; 
also that either party rcfu.sing to comply 


with or neglecting to perform any part of the 
agreement should pay to the other, on 
demand, the sum of £200. On Oct. 3, 1028, 
deft, had given to the brewers who were the 
freeholders of T. references which they had 
accepted by Oct. 10. He went to the magis- 
trat^* clerk & signed the ordinary notices on 
reference to a request for a temporary transfer 
on Nov. 10, & for full transfer on Dec. 8. At 
least a week before Nov. 10 deft, knew that 
he would be unable to complete the purchase 
of T. unless he could raise a loan. His 
brokers acting in the matter sent him a 
notice to attend on Nov. 10. He did so, & 
first saw the brewers, telling them that he 
could not complete, & that the notice of 
application for transfer would have to be 
withdrawn & another one given. He then 
arranged with pltf. that completion should 
take place on Dec. 8. Deft., however, did 
not attend to complete. On Dec. 22 deft, 
stated that he would complete on .Tan. 30. 
In an action by pltf. for a declaration tliat 
the contract had been rescinded & the deposit 
of £120 forfeited, & for damages : — Held : 
under the terms of the contract, the sum of 
£200 damages was in the nature of a penalty, 
& therefore not recoverable. — IjOCK v . Bell, 
[1931] 1 Ch. 35; 100 L. J. Ch. 22; 144 
L. T. 108. 

606. Citation : — ^Por “ on appeal ’* read “ subse- 
quent proceedings*' 

Annotaiion : — Delete OenaraUv, Mentd. lie Hall (18G4), 
11 L. T. f>79.’* 

642. Add. Annotation : — Refd. Widnes Foundry 
(1026), Ltd. V, Cellulose Acetate Silk Co., 
Ltd. (1931), 47 T. L. R. 373. 

644. Add. Annotation : — Consd. Widnes Foundry 
(1925), Ltd. V. Cellulose Acetate SUk Co. 
(1931), 47 T. L. B. 373. 


Part VII. — Pleading, Proof and Assessment. 

667. Add. Annotation : — FoUd. Hinton v, Hinton I where co-resp. has not appeared, & where the 
& Spillett (1930), 46 T. L. R. 686. jury award damt^cs in excess of the amount 

ggYa, - — — Jjj £ 1 , divorce case, claimed, the claim should not be amended 


PART VI. SECT. 1, SUB-SECT. 3. 

4421. Omi8 of disproof.] 

—If the Bum montioue<l hi a bond is 
oxpresHod to bo a penalty, the onus of 
showitiv that it waa intended as liqui* 
dated daniugoB Is on the person assert- 
ing It. — U. (A.-tl. OF Canada) v. 
London Ov^utANTTcis it Accident Co., 
Ltd., [19201 2 \V. Vs . n. a.'l.— CAN. 

448111 . .} — Whore a aura 

U Btipulated to bo paid as liquidated 
damages. & is payable, not ou the 
happoulng of a singlo event, but of 
one or more of a number of ©vents, 
some of which might result in iucou- 
slderablo damage, the ot. may decline 
to construe the words “ liquidated 
damages according to their ordinary 
mea^g Sc may treat such a sum as a 
penalty. — Suatilla t, Feinstkin, 
[19231 3 D, L, R. 103fi: 16 Saak. L, U. 
464 ; [19231 1 W. W. R. X474.— CAN. 

453 iv. * .1 — Held : having 

regard to the lanmiago in a dauso of a 
oontraot of servioo, Oxing a sum as 
liquidated damac^ for violation by 
deft, of any or ou of the provisions of 
the oontraot. the sum fixed was not 
in the nature of a penalty. — D omi- 
nion Abt Co., Ltd. r. MUKPUT (1923), 
54 O. L. R. 332.— CAN. 


PART VI, SECT. 1, SUB-SECT. 5, 
471 U. .1 — The sum 


mentioned In a bond given under 
Canada Grain Act by one lioensod to 
operate a country elevator ; — Held : 
to bo a penalty & only recoverable to 
the extent of the actual loss shown, 
there being no evidenoe to show it 
was intended as liquidated damages. 
& booauso the conditions of the bond 
oousieted In the p©rformanc4!i of many 
acts, some of which might be of gi'oat 
& others of tidfilug importanco. — 11. 
(A.-G. OF Canada) v. London Gua- 
BANTKE & Accident Co., Ltd., [1920] 
2 W. W\ R. 83— CAN. 

i i. .] — Fried v. Gbougbb, 

[1930J 3 D. L. R. 664.— CAN. 


PART VI. SECT. 1. SUB-SECT. 6. 

p i. Agreement for share of profits 

under option — Failure to take up option 
— Zigmdated damages .} — Kennki>y v. 
Harris (1912), 23 O. W. R. 179; 
4 O. W. N. 183 ; 7 D. L. R. 291.— 
CAN. 


PART VI, SECT. 1, SUB-SECT. 7. 

629111, Pltf. gave deft. 

the oxolusive a^ncy for six months 
for the sole of certain land. Deft, 
covenanted that if he failed to effect a 
sale of 1,000 acres in the first six 
months be would pay as liquidated 
damam an amount equal to |2 per 
aero for each acre of the 1,000 acres 
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unsold. Deft, failed to effect a sale : 
— Held : not a i)cnalty, but liquidated 
damages arising ou proof of failure to 
make the sales, without having to show 
actual loss. — N orthern Trusts Co. 
u. Rasmussen. 11924] 2 W. W. R. 
1015.— CAN. 

629 iv. .] — OniVER v. 

Belie, [1931] 1 W. W. R. 24.— CAN. 


PART VII. SECT. 1. 


649 XV. .] — To recover 

special damages, a pltf. must expressly 
claim them in his pleadings & prove 
them strictly at the trial. — C arroll 

V. Baer. [1924] 2 D. L. R. 452 : 1 

W. W. R. 1249 ; 18 Bask. L. R. ^92, 
—CAN. 


549 xvl. S. l\ Butt t>. Osuawa 
CoRPN., Wilkinson v. Osmawa Oorpn., 
[1926] 4 D. L. R. 1138; 59 O, L. R. 
520.— CAN. 

549 xvii. .]— In an action 

for breach of covenant by delaying 
the completion of a railway crossing, 
which afforded the best road to pltf.*s 
saw mill : — Held : evidenoe of special 
damage was pot admissible, none heiug 
alleged in the declaration. & pltf. not 
having notified defts. at the time of the 
fact of bis suffering the loss of profit, 
which constituted the alleged damam. 
— Braver r. Great Western Ry. cX». 
(1857), 6 C. P. 321.— CAN. 



until a Bumnions for leave to amend has 
been served on the co-resp, — H inton r, 
Hinton & Spillett (1930), 46 T. li. R. 685, 
C. A. 

574 a, Contingent dainages.]~-When a 

verdict is found for deft, upon an issue which 
bars the action, the jury cannot assess con- 
tingent damages for pltf., without the assent 
of deft. — Newton v, Harland (1840), 1 
Man. & G. 644 ; 1 Scott, N. R. 474 ; 2 Jur. 
360 ; 133 E. R. 490. 

676. After this case add “ In matrimonial 

causes.] — See Husband & Wife, No. 4677a.** 

592a. .] — Where a jury has impioperly 

awarded an annuity by way of damages 
Instead of a lump sum the judge should 
redirect the jury ; he has no power to enter 
judgment for the capitalised amount of the 
annuity. — Fournier v. Canadian National 
Ry. Oo., [1927] A, C. 167 ; 95 L. .1. P. C. 
177 ; 135 L. T. 609 ; 42 T. L. R. 629, P. C. 

594. Add* Annotation : — Retd. Martin v* Stout, 
[1925] A. C. 359. 

698. Annotation : — For Held. S.S. Celia v* 8.S. 
Volturno, [1921] 2 A. C. 644,*’ read “ Expld. 
S.S. Celia v. S.S. Volturno, [1921] 2 A. C. 
644.” 

601. Add, Annotation : — N.F. Peyrae v, Wilkinson, 
[1924] 2 K. B. 166. 

602. Add, Annotations : — Refd. Ellis* Trustee v, 
Dixon- Johnson, [1924] 2 Ch. 461 ; Banco de 
Portugal V, Waterlow & Sons, Ltd. (1931), 
47 T. L. R. 359. 

604. Add, Annotaiiona : — Refd. Ellis’ Trustee v. 
Dixon- Johnson, [1924] 2 Ch. 451. Mentd. 
Richardson v, Bichard^n, [1927] P. 228. 

611. Add, Annotation: — Folld. Peyrae »•. Wilkin- 
son, [1924] 2 K. B. 166. 

612. For the existing paragraiih in original volume 
substitute the following paragraph : — 

.] — In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exciiange prevailing 
at the date when the debt became duo & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment. — Peyrae v. 


VoL xm-^Oamam OiM 557a-eM^ 

Wilkinson, [1924] 2 K, B. 166 ; 93 L. J. K. B. 
121 ; 130 L. T. 611. 

612a. .]— Between 1903 & 1909 pltfs., 

Russian subjects, eltocted with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 
become payable : — Held : judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became duo. — 
Buerger v. New York Life Assurance 
Co. (1927), 96 L. J. K. B. 930 ; 137 L. T. 
431 ; 43 T. L. R. 601, 0. A. 

A nnotation : — Retd. Perry v. Equltablo Life Assco, Society of 
U. S. A. (1929), 45 T. L. U. 498. 

613. Citations Add ” 15 Asp. M. L. C. 670.** 
Delete ” revsg, S. 0. stib nom, Dreyfus & 
Co. V. Atlantic Shipping Trading Oo. 
(1921), 37 T. L. K. 417, C. A.” 

Annotatiom : — Delete ** Mentd. Czarnlkow 
V. Roth, Schmidt (1922), 92 L- J- K- B. 81 ; 
Ford V, Compagnio Furness (Fi’ance), [1922] 
2 K. B. 797 ; Pinnoek v, Lewis & Peat, 
[1923] 1 K. B. 690.” 

614. Add, Annotation : — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 567. 

616. After this case add ” Six, also. Insurance, 
Vol. XXIX., p. 389, N(.. 3104.” 

618. Add, Citations -93 L. J. Ch. 263 ; 130 

L. T. 109. 

Add, Annotations :—As to {!) Consd. Anderson 
V, Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 557; Buerger v. New York 
Life Assce. (1927), 96 L. J.K. B. 930. Gcnc- 
raltp, Refd. Ellis’ Trustee v, Dixon-Johnson, 
[1924] 2 Oh. 451. 

625. Add, Annokifions : — vf.-? to (2) Refd. Tolley 
V. Fr>^ J. H. & Sons (1929), 46 T. L, R. 108. 
QenernUy, Refd. Watt v. Iiongsdoii (1929), 
98 L. J. K. 11.711. 

626. Add. Annotation: — Refd. *1 ’he Kourak, [1924] 
P. 140; Pirie r, Richardson, [1927] 1 K. B. 
448. 


PART VII. SECT. 2. 


669 i. Necessitv for jtroof of special 
damageA — On a claim for flamagcs for 
personal Injuries, pltf. cannot claim 
for special damagoH for nursing whe»t» 
ho fails to show that ho has either 
paid or is under any legal obligation 
par for the nursing done ; the fact 
that he intends to pay a sum to his 
nurse Is not euffleient.- — Carkolj. r. 
BaeH. I19241 2 D. L. K. 452 ; 1 

W. W. R. 1249 ; 18 Sask. L. R. 292. 
—CAN. 


0 i. ,1 — Clausen v. Cana- 

dian Timber & Lands, Ltd. (1925), 
U5 B. C. R. 461.— CAN. 


PART VII. SECT. 8, SUB-SECT. 1. 

sa. DefavU judgrrwni — Assessmtni hy 
master — No iwrisdicfion.] — Pirkson & 
Pierson tj. Lay, [1931] 1 W. W. R. 
398.— CAN. 

tb. NtceasUy for jadgmmt .] — An 
assessment of damages should not be 
ordered except under a judgment 
declaring the plaintiff entitled thereto. 
— Stone e. Vuix?an Municipal 
Hospital District, [1930] 1 W. W. R. 
839 ; 3 D. L. R. 210.— CAN. 

PART VII. SECT. 3. SUB-SECT. 2. 
676 ii. On oame principles as 


jury .] — In assessing clamageH against 
a member of the Winnipeg Grain 
Exchange for wrongfully closing out 
the account of a custotnor, u judgo Is 
not bound to take the hlgbest T,cak as 
the measure tlnTOof, but may base his 
assessment upon the principal adopted 
by juries. — Nklbon v, Haird & 
ROTTKIIKLL (191.5). 30 W. L. K. 822 ; 
8 W. W. R. 144 ; 26 Man. L. R. 244. 
CAN. 

679 vl. .]~When the writ in 

an action, under Wrongs Act, 1915. 
Part III., has l>oen endorsed for trial 
with a Jorj’. sect, 10 of that Act makes 
the jury the tribunal to ohscsb the 
damages. If Interlocutory judgment 
be entered in default of appearance, 
Ord . XIll., r. 5, does not. In the absence 
of consent of the parties, enable the 
prothonotary to ascertain the damages. 
The deft, is entitled t<i notice of the 
ass€!ssmcnt of damages by the jury. — 
Waij^h V. McMichael, 11928] V. L. IL 
345 ; (19281 Argus L. R. lft,5.---AUS. 

PART VII. SECT. 3, SUB-SECT. 3.- B. 

698 i. Anumnt due infarviyn currency 
— Date of judffment sued on .] — Where 
deft, in a suit In Bombay contended 
that the rate of exchange should be 
that on the day on which the ct, 

13 


pronounced judgment:— //chi; the rate 
to bo taken was that prevailing on the 
day Judgment was given in the High 
Ct. iu England, which gave nltf. the 
cause of action for the suit In Bombay. 
— MADIIAVJI VIBRAM V. IIAMNIKLAL 

Vadilal (1921), I. L. R. 47 Bom. 
487.— IND. 

— Held : the rate for 

conversliin of dividends payable In 
foreign eurr»?ncy was the rata niJing 
on the dale when each dividend became 
due. — 'I'm; Custodian v. Bluodjcii, 
[1927] 3 l>. L. K. 40; [1927] H. C. H, 
420.— CAN. 

60319. — .1 In oases of 

breach of oontraijt, the date on which 
the rate of exchange is to bo taken for 
tJa, purpose of convertJng one sot of 
currency Into unotber is the date on 
which under the agreement the money 
was to bo paid & on which a bwacli 
occurred by its not being paid. — 
SifAKooL & Co, V. Finlay Fleming 
&, Co. (1923), I. !i. R. 1 Han. 339.— 
IND. 

PART VII. SECT. 8, SUB-SECT. 4. 

627 11, Gat Oo.. Ltd. v. 

Trick, 110271 l D. L. R. 1091; 60 
O. L. R. 8.— CAN. 



OaM 6S8— SSSa. English and Eupire 

688* Aid, Annotation : — Consil. The Eourak, [1024] 
P. 140. 

648. Add. Annotations : — Consd. Wing Lee v. Lew, 
[1926] A. O. 819. Held. Hobbs v. Tinling, 
Hobbs V, Nottingham Journal, [1929] 2 
K. B. 1. 

678. Add. Annotation : — Retd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

721a. .] — ^The Ct. of Appeal may set aside the 

assessment of damages by a jury where the 
amoimt assessed is so small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct. to the conclusion that the j\iry must have 
taken into consideration matter which they 
ought not to have considered, or that they 
have omitted to pay regard to matter which 
they ought to have considered. — Smith v. 
ScHirxiNG, [1928] 1 K. B. 429; 97 L. .L 


Digest Supplement. 

K. B. 276 ; 138 L. T. 476 ; 44 T. L. R. 109, 
C. A. 

737. Add. Annotations : — ^Apld. Hobbs v. Tinling, 
Hobbs V, Nottingham Journal, [1929] 2 
K. B. 1. Refd. Tolley v. Prv J. S. & Sons 
(1929), 46 T. L. R. 108. 

751. Add. Annotation .* — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

761a. .] — Smith v. Schhxino, No. 721a, 

ante, 

764. Add. Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

784. Add. Annotation : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

784a. .] — Smith v. Schilling, No. 721a, ante. 

830. After this case add “ See, also, Juries, Vol* 
XXX., pp. 245, 246.** 

832a. .] — Smith v. Schilling, No. 721a, ante. 


part vn. sect. s. sub-sect. e. 

g 1. RiaM of — Defendant not en- 

tided to examine plaintiff wWi view to 
assessment of damages .] — Fonq Young 
V. Shing Wah, [1928] 3 D. L. R. 481 ; 
02 O. L. R. 370.— CAN. 

■t. When assessment must he by 
master .] — Hkknigab v. Hennigar 
(N. B.). [1920] 1 D. L. R. 891.— CAN. 


PART VII. SECT. 4. SUB-SECT. 1. 

,iv. Trial without jury — Power of 
appellate court to assess .] — An appelTato 
ct.. whore an action naa been t^'ind 
without a Jury, has power, without the 
connont of counsol. to aaaoHs damages 
Itself without ordering a now trial. — 
Ukndkiw V. South Australian Uts. 
OOMU., [1928] 8- A. S. R. 272.— AUS. 


PART VII. SECT. 4, SUB-SECT. 3.— A. 


661 X. .] — CoGHLiN V. La 

Fondrrib db JoLiRnm (1903), 34 
8. 0. II. 153.— CAN. 

661 xl. — — .] — Whore damagoa 

ore claimed for the depreciation In 
value of an artlolo, the 4)0818 of aasosa- 
mont is the dlflerenoe between tbo value 
of tlio article Imniodlatcly before it 
was damaged A Its value immodJately 
aften^'ards, W here da mageu have been 
asHOSSod ou a wrong prluolplo a new 
trial will be ordered. — UUYden v. Orr 
(1928), 28 S. R. N. 8. W. 210; 45 
N. 8. W. W. N. 44.— AUS. 


661 xli. .1 — Brenner v. 

CiSBK. 119291 3 D, L. R. 467 ; 2 

W. W. R. 158 ; 23 S. L. R. 573.— 

CAN. 

661 xlii. — .]— MiDDWrroN 

t). MoMiulan (B. O.), [1929] 1 D. L. R. 
977.— CAN. 


661 xiv. "-.1 — Maonamara 

V. DksBribay, [19301 4 D. L. R. 73.— 

CAN. 


PART VII. SECT 4, SUB-SECT. 3.— 
B. (a). 


680 V a. . 1 — Held ; althougb 

the damages were exocHsive, the ct. 
would not interfere upon that account. 
— McMonaolk V. ORTON (1888). 5 
Man. L. R. 19.3.— CAN. 

680 xl. .1— New trial granted on 

payment of costs on the grround of 
excopslve -damages, — S tock r. Great 
Western Rr. Oo. (1858), 7 C. P. 626. — 


CAN. 

6891. Misconduct of jury .) — 


Where an assessment of damages is 
not thought to bo unconscionable but 
only exoessivo. it ought to bo set aside 
if the Jury took into account some- 
thing which they ought not to have 
taken into acoount &. faUed to take 
into account something which they 
ought to have taken into account. — 
OoBORovB V. Canadian National 
Railwats, [19231 4 D. L. R. 818; 
[19231 3 W. W. R. 1152.— CAN. 

692 via a. .1 — Where 

the damages were excessive : — Held : 
there should be a now trial, unloss 
pltf, ooiisontod to reduce his verdict. — 
Clarke v. MtntRAY (1877), Temp. 
Wood, 127.— CAN. 

602 xviil. — .1 — In an 

action foi damages for breach of con- 
tract, tbo Jury awarded pltf. £30 for 
special damages, including law coste, 
£250 for loss of piuhts, & £20 for 
general damages. Deft, moved for a 
now trial upon the groiuid that the 
award of anything more than a merely 
nominal sum as general damages was 
excessive : — Held : as no substantia) 
wrong or miscarriage of Justice had 
been occasioned, a new trial ought not 
to 1)0 ordered, but the Judgment should 
stand, subject to pltf. consenting to 
the elimination of the amount awarded 
as general damages. — ^Stewart v. 
O’Brtkn, [1925] N. Z. L. R. 400.— 
N.Z. 

692 xix. .1 — Goldman 

tj. Kirby & Sons, Ltd., [1927] S. R. S. 
58.— AUS. 

705 li a. .1 — In an action 

for work labour, the second trial 
being before a special Jury struck by 
(lefts., 8z the verdlot being larger than 
before, the ct. declined to interfere 
for excessive damages. — Stock v. 
(4nKAT WiSSTKRN IlY. Co. (1858), 9 
C. P. 134.— CAN. 

706 ill. .1— Mason v. South 

Norfolk Ry. Oo. (1889), 19 O. R. 
132.— CAN. 

705 iv. Assessment by jury in 

excess of cUnmStaiement of claim 
amended by trial jtidge .] — In an action 
of trespass to a certain lot of land 
(expulsion of pltf, therefrom, pltf, 
cletimod $500, the Jury assessed the 
dama^ at $1,500, & the trial Judge 
amcnaod the statement of claim 
aocordiugly ; — Held : the damages wore 
exoessivo, & a new trial was granted. — 
Robinrqn V. Hall G882). 1 O. B. 2C6. 
—CAN. 


705 V. Unless party agreed to 

reduction of damages.]— Sinn a ld v. 
Grand Trunk Ry. Co., Tremayne v. 
Grand Trunk Ry. Co. (1890), 19 
O. 11. 164.— CAN. 

731 ix. .] — In an action to 

recover an amount due under a contract 
for purchase of an hotel, deft, set up n 
breach of warranty, but at the trial a 
plea of misrepresentation was sub- 
stituted. The Jury ^vere directed that 
the proper measure of damages recover- 
able by (left, would be that applicable 
In un action on a breach of warranty : — 
Held : tiiero should bo a now trial, for 
the purpose of assessing damages upon 
the basis of the dilTereuco between the 
market price at the date of the contract 
& the contract price. — Hardma.v v. 
McLeod (1920), 26 S. R. N. S. W. 
578 ; 43 N. S. W. W. N. 194.— AUS. 

PART VII. SECT. 4, SUB-SECT. 8.— 

B. (0). 

748 i. Mistake — Acting upon v,rong 
principle .] — Where a Jury assessed 
damages on a wrong principle : — Held : 
the ct. would set aside the verdict on 
the ground of excessive damage having 
been given. — Fenf-RTY v. Halifax 
County (1858), 3 N. S. H. (2 Thom.) 
412.— CAN. 

PART VII. SECT. 4. SUB-SECT. 3.— 

C. (a). 

786 ix. .] — Pat v. Illinois 

Publishing & Printing Co., [19291 
3 D. L. R. 376 ; 2 W. W. R. 14 ; 23 
S. L. K. 564.— CAN. 

785 X. .1 — Where on an appeal 

for an increase of damages assess^ by 
a trial judge it docs not app(?ar that the 
Judge failed to take into consideration 
some element of damage which he 
should have cousidei'ed, his award 
should not be dlsturlxjd.'—McCcL- 
iX)UGii V. Robinson, [19311 1 D. L. U. 
620 ; [1930] 3 W. W. R, 534.— CAN. 

PART VII. SECT. 4, SUB-SECT. 3.— 

c. (d). 

831 vii. .] — A C;!t. of Appeal will 

not increase tbo amount of damages 
awarded by a trial Judge«un the verdict 
of a Jury unless It appears that the 
Jury has failed to consider some 
element of damage which should have 
been considered. — Stroud v. Deb- 
Bribay & Ck)LGAN (1930), 42 B. O, R. 
507.— CAN. 
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DEEDS AND OTHER INSTRUMENTS. 
Part I. — Deeds. 


57* Add, Annotation : — Refd. Messager v, British 
Broadcasting Co. (1928), 07 L, J. K. B. 251. 

61* Add, Annotation : — Consd. Walton Harvey, 
Ltd. V, Walker & Homfravs, Ltd., [1931] 1 
Ch. 146. 

74. Add, Annotation : — Held. Importers Co. v, 
Westminster Bank, [1927] 1 K. B. 869. 

166. Add, Annotation : — Refd. Humphrey & 
Denman v, Kavanagh (1925), 41 T. L. ll, 378. 

449. Add, Annotations : — Consd. Blay v. Pollard tV: 
Morris, [1930] 1 K. B. 628. Refd. Guildford 
Trust V. Pohl & Maritch (1928), 72 Sol. Jo. 
171. 

453. Add, Annotation : — Refd. Re Lloyds Bank, 


Ltd., Bomze & I.iederman v. Bomze, [1931] 
1 Ch. 289. 

457. Add, Annotation : — Refd. Jenkins v, Jenkins, 
[1928] 2 K. B. 501. 

464. Add. Annotation : — Apld. Re Clout 
Frewer’s Contract, [1924] 2 Ch. 230. 

470. Add. Anyiotation : — Refd. Swift v. Board of 
Trade (1024), 93 L. J. K. B. 629. 

490. Add, Annotation : — Refd. In the Estate of 
Southerden, Adams v, Southerden, [1925] 
P. 177. 

500. Add. Annotaliofi : - As to (1) Refd. Blay v, 
Pollard & Morris, (1930] 1 K. B. 628. 

501. Add. Annotatio>i : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


Part II. — Instruments Under Hand — Non-Testamentary. 

566. Add. Annoiatums : — Consd. Swift v. Board of [1929] A. C. 631; Simpson v. Maurice’s 

Trade, [1925] A. 0. 520. Refd. Maine & Exors. (1929), 45 T. L. 11. 681. 

New Brunswick Electrical. Power Co. v. Hart, 


Part III. — Interpretation of Deeds and Non-Testamentary 

Instruments. 

581. Add. Annotations : — Refd. Shaii^e Dohme Dewandre v. Citroen C’ars, Ltd. (1929), 47 

Tnc. V. Boots Pure Dnig Co. (1927), U B. P. 0. R. P. C. 221. 

367; British Thomson-Houston Co. V. A. etro- 682. Add. Annotation : — Refd. Finlav v. N. V. 
politan-Vickors Electrical Co, (1028), 45 Kwik Iloo Tong Handel Maatschapinj, [1929] 

R. P. C. 1; Sock^V) Anonyme Servo-Frein 1 K. B. 400. 


PART I. SECT. 2. SUB-SECT. 1. 

17 ii. Whether gijt intended.] — 

Where a conveyance or intgc. Is 
expressed to be for valuable oousidopa- 
tlon, but the fact is that none was paid, 
nothing but tbo clearest evidence can 
avail to show that a gift was intended. 
— John Deere Plow Co., Ltd. v. 
Peters feScoHN. [19291 2 D. L. ll. 103 ; 
23 S. L. R. 218 ; [19281 3 W. W. K. G86. 
—CAN. 

PART I. SECT. 6. SUB-SECT. 1.— A. 

ea. I*roof of execution — Deeds within 
county — 9 Viet. c. 34, s. 7.1 — Ite York 
County RBorsTRAR (1847), 3 U. C. It. 
188.— CAN. 

PART I. SECT. 6, SUB-SECT. l.~E. 

183 iii. Attestation required by 

statute — Deed improperly attested — Exe- 
cution admitted by grantor. } — Held : 
as the mtge. deed was not attested 
within Transfer of P>ropcrty Act, 
6. 59, it was Invalid In spite of the 
grantor's admission. — Hika Ribi r. 
Ram Hari Lal (1925), L. R. 52 Ind. 
App. 362.— IND. 

sb. Certificate of — Sufflciency of — 
Absence of date.] — field : the deed was 
properly recorded. — McKenzie v. 
Lamont (1877), 11 N. S. R. (2 R. & C.) 
617.— CAN. 

PART I. SECT. 5, BUB-SECT. 2.— C, 

281 vii. .1 — Huoqabd r. 

Ontario Sc Saskatchewan Land 
OoRPN. (1908), 1 Sask. L. R. 626 ; 6 
W. L. R. 645 : 8 W. L. R. 866.— CAN. 

PART I, SECT. 5, SUB-SECT. 2.— D. 

d i, Whether deed recoeahle .] — 


Hkheut V. (Jaijakn, 1 1 03 11 2 J>. L. Jl. 

1 5(1. - CAN. 

260 i. Deed rnnrlUbtned to take, effect 
from death of grutdor Deed retierciny 
rent for fife..]- lUvnFA.L r. JoiiNHTON, 
[1031] 2 D. L. R 170. CAN. 

PART I. SECT. 5, SUB-SECT. 3. 

f i. .] — McDonaj.dd. McDonald, 

[1031] I D. L. R. 93.— CAN. 

PART 1. SECT. 5, SUB-SECT. 4. 

h i. Land Act, 1888, s. 2C.1 

— IlJORTR V. Smith (1897), 5 B. C. R. 
369-CAN. 

PART I. SECT. 5, SUB-SECT. 7.— A. 

a i. .) — Somo of the personH 

named a.** joining In a covooant cannot 
bo bound, whore the others who are 
naiiuul. Sc whoso concurrenco is noces- 
sary to tho iUMX>mpllshniont of tho 
object rc.cllod in the d<K;d, have not 
joined. — M ooRe v. Irwin, [1920J 4 
D. L. II. 1120; 59 O. L. R. 540.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

406 iv. .1 — A doed under soul 

cannot bind a person who Is nut a 
party to the deed. — Battle Creek 
Toasted (Jorn Flake Co. v. Keli/kio 
Toasted Corn Flakk Co,, [1923] 
4 T>. L. R. 543.— -CAN. 

406 V. .1 — Faui.kneu V. Faih.k- 

NEK (1893), 23 O. It. 2.52.- CAN. 

PART I. SECT. 7. 

425 V. .1 — Bennett v. 

Kidd. [19261 N, 50.— IR. 
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PART I. SECT. 8, SUB-SECT. 3. 

b i. .] -DVNES V. Balks (1878 j, 

25 Ur. 593.— CAN. 

PART I. SECT. 8, SUB-SECT. 6. 

464 vi. .] — Und(T an 

ugivonu.at botwecju pK.f. Sc defts. for 
the HJilo of a buHiriOHS the hitler under- 
took to incorporato u co. Sc to assume Sc 
pay the amount duo on a ehaUcl rntg<?. 
ill carrying out the agreement pUf. 
Kigried what he tliought was a mere 
t ransfer of tho hnsinoHs l.o tho co., hut 
which was in fa/^t a new agreement 
wbloh exprcHslv released dedts. from 
its oblimttion to pay off the chattel 
latge. There uo evidence of any- 
thing being said to or hy pitf. with 
respect to such release. Sc. lijc evliierico 
oa to whether he reori the new «gro<5- 
meut over hefoi'c signing it was con- 
flicting : — IteAd: tho rc?lea«o had l)ooii 
fraudulently insortod. Sc pltf. was on- 
tlUed to Ikj imlomnlfied by dofts. 
against his liability on tho mtgo. — 
Ja(;k w. Nanoohe Wkllinoton Col- 
LIKHIF.B, Ltd., fJ925] .3 D. L. R. 398 ; 
[192.5j 2 W. W. R. 267 ; 35 B. C. R. 
295.— CAN. 

PART III. SECT. 1. 

•d. Parent d: child bearing same name 
— No addition of** senior " or ** junior '* 
— Presumption in favour of parent .] — 
Nkw Bhunbwpjk iViWKii Co. V. Prick 
Hatt (1924), 52 N. B. R. 1.— CAN. 

PART HI. SECT. 2. 

676 X. .1 — Inches t>. Fooo Sc 

Dowunh (1870), 13 N, B. R. (2 Han.) 
149.— CAN. 
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687, Add. Annoiaiione : — ^Refd« Totimier v. National 
Provincial ^ Union Bank of England, [1924] 

1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Oas. 188. 

592. After this case insert ** See, generally. Con- 
tract, VoL XII., pp. 79 et aeq.** 

597. Add. Annotation : — Refd. Schiller v. Petersen 
(1924), 130 L. T. 810. 

608. Add. Annotation : — Refd. Greenwood v. 

Martins Bank, Ltd. (1931), 47 T. L. R. 607. 
622. Add. Annotaiiona : — Apld. G. W. By. v. S.S. 
Mostyn, [1928] A. 0. 67. Refd. Abrahams v. 
Macinsheries (1926] 2 K. B. 18; British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 406 ; Dee Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 169. 

627. Add. Annotation : — Refd. Greenhill v. Federal 
Insce. (1926), 95 L. .T. K. B. 717. 

681. Add. Annotaiiona : — Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
V. Murphy (1024), 41 T. L. R. 163. 

665. Add. Annotation : — Apld. Saunders v. Young’s 
Brewery (1925), 42 T. L. R. 136. 

697. Add.. Annotaiiona : — Refd. Samuel v. Dumas, 
[1924] A. 0. 431 ; Foscolo Mango &; Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 

700. Add. Annotation : — Refd. Russell v. Russell, 
[1924] A. C. 687. 

701. Add. Annotation : — Refd. The Penelope, 
[1028] P.180. 

748. Add. Annotation : — Refd Herbert’s Trustee 
V. Higgins, [1926] Ch. 794, 

750. Add, Annotation: — ^Refd. Re Hammond, Parry 
V. Hammond, [1924] 2 Ch. 276. 


DiOEBT SuFFLEMBNT. 

786. Add. Annotaiiona : — ^Apld. Be Jenkins, 

Jenkins v. Davies (1931), 100 L. J. Ch. 265. 
Refd. The Ruapehu, [1927] P. 47 ; Shaw v. 
PubUc Trustee (1929), 141 L. T. 465. 

792. Add. AnnoUUion : — Consd. Lorden v. Brooke- 
Hitching, [1927 ].2 K. B. 237. 

815a. Recurring words — Same eonstruotton.] — 
There is no rule of general application that 
in construing a document the same meaning 
must be assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or peruussible to resort 
to the device. — W atson v. Haggitt, [1928] 
A. C. 127 ; 97 L. J. P. C. 33 ; 138 L. T. 306 ; 
44 T. L. B. 00 ; 71 Sol. Jo. 963, P. C. 

825. Add. Annotaiiona : — Consd. Schiller v, Peter- 
sen, [1924] 1 Ch. 394. Refd. Phipps v. 
Rogers, [1926] 1 K. B. 14. 

842. Add, Annotation : — Refd. Brakspear v. Bar- 
ton, [1024] 2 K. B. 88. 

858. Add. Annotation Refd. Be Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

877. Add. Annotation : — ^Refd. Farnworth v. Man* 
Chester Corpn., [1929] 1 K. B. 533. 

882. Add. Annotation : — Refd. United States Ship- 
ping Board v, Strick, { 1926] A. C. 545. 

883. Add. Annotation : — Refd. Foscolo Mango & 
Co. V. Stag Line, Ltd., [1031] 2 K. B. 48. 

898. Add. Annotaiion : — Consd. Be Ellwood, [1927] 
1 Ch. 455. 

895. Add. Annotation : — Refd. Wilston S.S. Co. v. 
Weir (1925), 31 Com. Cas. 111. 

900. Add. Annotaiiona : — Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730; 
A.-G. V. Blackpool Corpn. (1928), 92 J. P. 60. 


PABT III. SECT. 8, SUB-SECT. 8.— A. 

032 li. .1 — MANUrAOTUR- 

KR8 hlKK INHUUANCK C30. V. SWINNKV, 
11925) 2 D. li. li. 603.— CAN. 

PART 111. SECT. 8, SUB-SECT. 8.— B. 

686 vl, Contract xtnth 

Cnntm,] — Held: (J) wlioro the real 
lilt ('111 Jon of Iho juirtics can Iw clearly 
c.olicct.cd from the laiigiiof^o within tin? 
four oornorw of a deed or instnmient in 
wrlUngr, ots, are bound to give effect 
to It by sniiplyliifr anything ncccHtiarlly 
to be mfeiTod fi*0Tn the terma UBod, 6c 
by ndeothig as auperfluouB what la 
repugnant t<j the rt*.al intention ho 
gathered : (2) a contract ought to 

n^ceive that construction which will 
boat offi'ctuato the intention of the 
partioB to be collected from the whole 
agreement, gn»atcr regard being had 
to the clear intention of the parties 
than tn any particular words which 
may have been usoti in the expression 
of their inUmt. The terms of the 
ogreemimt arc to bo drawn partly 
from the written document & partly 
from all the Biirroimdlugs of the written 
document, such as tlie nature of the 
tronsaotlon with regirnl to wlilch the 
document is brought bito life ; (.3) the 
Crown is not bound by the error or 
Inadvertence of Its olfioers, nor by any 
dcllborato Intention of its otfloers 
without proper authority to alter the 
t-onns of a written agn'cment.— II. v. 
Peat Fitbls. Lti>„ [1930] Ex. C. R. 
188.— CAN. 

705x1. .] — In de- 

oiding whether a given transaction is 
an out & out sale with a condition for 
ro-purchase or a mt(m. by conditional 
sale, it is the Intontlon of the parties 
at the time of entering into the tronsao- 
tion which must be regarded. That 
intention must be gathered from the 
terms of the deed iti^ ft the surround- 
ing olronmstanoos. — B iskawbajd v. 


Mukamnad (1923), I. L. li. 46 All. 
58.— IND. 

705 xii. .1— The in- 

tention of the nartles to an mBtnimeut 
muHt be colleoted from the language of 
the Instrumeut, 8c may be elucidated 
by the conduct they have pursued. — 
Mtdnapore Zamindari Co., Ltd. v. 
Muktakgsui Patrani (1926), I. L. R. 
6 Pat. 61.— IND. 

PART III. SECT. 8, SUB-SECT. 4. 

716 xxi. .) — When a person 

agix^es to purchase, he impliedly cove- 
nants to pay in the absence of terms 
exhibiting a different intoutiou, but 
the whole doeurnout must be con- 
strued & may show that such implioa- 
Uon 18 not to be drawn. — Giueve 
McGioby, Ltd. v. Dome Lumber Ck>., 
Ltd. & Thompson, (19231 2 D. L. R. 
164 ; 1 \V. W. R. 989.— CAN. 

716 xxii. .] — Bartel v. Bktea 

(N. B.), [1936J 1 D. L. R. 1196.— CAN, 

716 xxlii. ,] — When under the 

terms of a Kabuliyat a rout in kind is 
reserved & Its price is also mentioned 
the Uitontlon is to bo gathered with 
reference to expre^ions used In other 
parts of the document. — ^J uram Man- 
ual V. Ram Manual (1927), I. L. R. 
55 Oalo. 808.— IND. 

716 xxlv. .1 — The rule govern- 
ing the interpretation of a deed is that 
the deed must be read as a whole in 
order to ascertain the true meaning of 
several clauses. Sc that the words of 
each clause should bo so construed as 
to bring them into harmony with the 
other provisiunH of the dera. if that 
interpretation does no violence to the 
meaning of which they are naturally 
suscepUblo, Indeed, It is oom^tent 
to the ct. to disregard the literal 
meaning if the words are sufBciently 
flexible to bear that interpretation. 
The duty of the ot. Is to find out the 
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intention of the executant from the 
language used by him, but parol 
evidence to vary the contents of the 
document cannot bo admitted. — Yusap 
Alt V . Alibhoy (1928), 1. L. R. 10 
Lab. 671.— IND. 

PART III. SECT. 3, SUB-SECT. 8.— A. 

773 XXX. .) — Held : the words 

“ not proceeds ** did not mean “ net 
proll ts , * ’ — Sco'iT V. Mo nt(K)MER y , 

11920] 1 W. W. R. 140 ; 60 D. L. R. 
394 ; 30 Man. L. R. 90.— CAN. 
d. Bead now 816a i.*» 

815a il. evi- 

dence to show that a word woe used in 
a different Bonso in one scnteuoo from 
that, in which it was used in a pT'ocediiig 
sentence, was rightly ^eluded. — 
McDonald v. Halifax Cori'N. (1895), 
28 N. 8. R. (10 R. & G.) 84.— CAN. 

PART HI. SECT. 3, SUB-SECT. 0. 

874 ii. .] — Bhukin v. Demosky 

(Sask.), [19271 1 D. L. R. 649.- CAN. 

PART III. SECT. 8, SUB-SECT. 18.— 
B. (b). 

948 vi. .) — As soon as there is 

an adequate Sc sufficient delluition, 
with convouieut certainty, of what is 
intiondod to pass by a deed, any sub- 
sequent erroneous addition will not 
vitiate it. — Dauapale, 8to. e. Nazir 
(1923). I. L. R. 60 Colo. S94.— IND. 

949 xvi. WiDSONO. R..I192ej 

Exob. C. R. 8.— CAN. 

PART lit SECT. 3. SUB-SECT. 14. 

961 li. I*R1C?E BBOTHJERSdC 

Co.. Ltd.®. R., (19201 8 D. L. R. 642. 
—CAN. 

PART III. SECT. 8, SUB-SECT. 16. 

1 1 , _ Croum ffranta.] — The doctrine 
of amnia prwtumunittr rite tsse acta 
should apply in its fullest extent in 



• — Held* Busby v. Avgherino, 

iiv^l I JL Cn. oo. 

981. Add. Annotation : — OeneraUy, Refd. Berners 
V. Fleming, [1925] Ch. 204. 

1007. Add. Annotaiion Refd. Lowtlier v. Clifford 
(1926), 06 L. J. K. B. 570. 

1015. Add. Annotation : — Refd. Westminster Bank 
V. Hilton <1926), 188 L. T. 316. 

1082. Add. Annotation ^Refd. Callard v. Beenev. 
[1930] 1 K. B, 363. 

1066. Add. Annotation : — Gonsd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

1067, Add. Annofofton; — Refd. Elder, Dempst-er 
V. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Oo. v. Paterson, Zochonis, [1924] 
A. 0. 622. 

1081. Add. Annofa/tons : — Refd. Edwards v. A.-G. 
for Canada (1929), 40 T. L. 11. 4. Menld. 
Huntoon Co. v. Kolynoa (Incorporated), 
[1930] 1 Ch. 628. 

1090. Add. Annotation : — Refd. Huntoon Co. v. 

Kolynos (Incorporated), [1930J 1 Oh. 528. 
1093. Add. Annotaiion : — Consd. .Aldridge r. 

Wright (1929). 98 L. J. K. B. 582. 

1098. Add. Annoiation : — Refd. Gregg v. Richards, 
[1920] Ch. 621. 


VoL Xm*-Deeds. Caies 80^1206. 

1099. Add. Annotation: — Retd. Humphery v. 
WUson (1929), 141 L. T. 469. 

1106. Add. Annotation ; — Refd. Gregg v. Richards, 
[1920] Ch. 621. 

1107. Add. Annotations : — Refd. Gregg v. Richards, 
[1926] Ch. 521 ; Inland Revenue Oomrs. v. 
Dalgety & Co. (1920), 98 L. J. K. B. 642; 
Diggins V. Forestal Land, Timber ^ Railways 
Co. (1030), 142 L. T. 609; I. R. Comrs. v. 
Dalgety & Co., [1930] A. 0. 627. 

1109. Add. Annotation : — Refd. Reed v. Page Sc 
East (1926) 42 T. L. R. 744. 

1157a. Anon. (1849), 13 L. T. O. 8. 326. 

1171. Add. Citation 109 L. T. 820. 

1177a. .] — Davis v. Symonds (1787), 1 Cox, 

Eq. Oas. 402 ; 29 E. R. 1221. 

1186. Add. Annotaiion : — Refd. Nowsholme Bros. 
V. Road Transport & General Insco. Oo., [1929] 
2 K. B. 350. 

1192. Add. Annotation : — Refd. Klmbcr Coal Co. 
V. Stone & Rolfe, [1020] A. C. 414. 

1205. Add. Annotatiom : — Consd. United States 
Shipping Board v, Bunge Sc Born (1924), 
41 T. L. R. 73. Refd. Frenkel v. Mac Andrews, 
[1929 1 A. C. 545 ; Foscolo Mango & Co. v. 
Stag Line, Ltd., [1931] 2 K. B. 48. 


respect to the compUaucc with Htatiitory 
conditions In the obtatnlnf? of Crown 
grants for puix^haso or pwveinption 
under the l.and Act, though It 
may be shown In a proper case that 
Im^gularlty, error or deecptloji have 
In fuct led to the issuance of such a 

g rant, yet before it cun be att4ickc(l the 
town must be, at least, a party to the 
proceedings & the issue will, in many 
cases, depend upon the attitude taken 
by the Crown. — N okth Pacific 
Lumutcr Co. V. Sayward, [19181 2 
W. W. K. 771 ; 21 li. C. 11. 273.— CAN. 

PART III. SECT. 3, SUB-SECT. 16. 

r i. Orant oj easenie.nl— Refers 

en.ee to plan — Plan omitted.] — Held : 
whei*© there was no plan, parol evlclenee 
was admissible to identify the laud. — 
Banks Peninsui.a Ele^tfric Power 
Board v. Akaroa Borough Council, 
[1923] N. Z. h. R, 880.— N.Z. 


PART III. SECT. 3, SUB-SECT. 18.— A. 

988 vi. . ] — Where there are two 

possible int-erpretations of a contract 
& one would lead to an obvious ahsur' 
dlty or injustice, the other iuterprot^i* 
tion is to be accepted.— -T hompson v. 
North Battleford, [19241 1 D. L. R. 
159 ; 1 W. W. R. .01 .—CAN. 

988 vli. .} — He Ford & Hardy 

(Out.), 119201 2 D. L. R. 749.— CAN. 

988 viii. .] — Canadian .Steve- 
doring Co., Ltd. v. Robin Line B.S. 
Co., Canadian Stevedoring Co., Ltd. 
t>. SEAS SuirriNO Co. (B. C.), [19271 
4 D. L. R. 614 ; 11927] 2 W. W. R. 
737.— CAN. 


PART III. SECT. 8, SUB-SECT. 21. 

b i. Award — ComptUation of 

hours uwrked .] — An award made by the 
Commonwealth Ct. of Conciliation & 
Arbitration between the Seaman’s 
Union & various reaps. . of whom deff. 
oo. was one, provlaed In respect of 
deckhands that ** the time taken for 
meals partaken w'hiie the vessel is 
under way shall not be Included." 
Deft. oo. in reckoningthe hours worked 
by an employee claimed to deduct the 
time occupied by bim at meals while 
the vessel was In port : — Held : in 
the abaenoe of a custom or usage to 
support such a deduction, the maxim 
fxpressio unius esi exctasic alterius 
applied, A the appeal was allowed. — 


The P’kdkkatkd sf.amkn'h Union ok 
Australasia v. Tim Huon. Channel 
& Peninsula Stkamhhii' Co., Ltd., 
11925] Tas. L. R. 1.— AUS. 

PART III. SECT. 4. SUB-SECT. 1. 

1144 X. lilankH in vrinieA form 

not /Wed in.} — He Dempsey & Midland 
L. S. Co.. tl925] 4 1). L. R. 570.— 
CAN. 

1144 .] — Canadian Col- 

UKRIES (i*’^NSV»UFK), LTD. I). DUNS- 
MUIR, Dl/NSMi 0. MAoKEN/.iri: (1911), 

18 B. 0. R. 538. - CAN. 

1144 xii. I—Lachman Das v. 

Ram Prasad (1927), 1. L. R. 49 All. 
680.™ IND. 

1144 xlll. .] — Parol evidence to 

vfoy a written InKtrnriiout rojocted, 
although It was doubtful if it <^ontuliiod 
all the ugrwruent between the narticH. 
—M< Alpine v. How (lH62). 9 Or. 372. 
—CAN. 

h I. Willard r. McNau 

(1851), 2 fir. 001.— CAN. 

ll ii. --.1 — J^APINEAU V. GUAltD 

(1851), 2 Gr. 512.- CAN. 

h iii. MrOru. r. McGlahhan 

(1857), 6 Gr. .124.— CAN. 

1174 1. As to mtlure of tnmsaciion — 
Ahsolate ron.vcijance — HelaJ;imis}iip of 
morlffUQor itr morl(/(iffcr.. ] — Wliero a 
regintt^red Instrument clearly sliowa u 
tranBae^on between the parldcs to !)<> 
a sale, oral to show that it 

was int<fmled to be a mtgo. Is InadmlH- 
sible in evidence. — M aung RnWE Puoo 
i V. Maijno Tun Shin (1927), I. L. H. 

! 5 Ran. 644.— IND. | 

I PART III SEPT. 4, SUB-SECT. 2. ! 

I 1176 xxviii, Whore parties I 

1 to a contraid have sot out Its tenns & ■ 
conditions In writing, which is pre* | 
sumably intended to be a record of i 
the transaction, the law docs not iwr- ■ 
rnit the Introduction of other terms by j 
means of oral evidtmoo. — -Btetne v. I 
Mathiru, [1923] 3 W, W. R. 493.— ! 
CAN. ! 

1176 xxix. .1 — Wheic an ori- \ 

pufii agreement has complied with [ 
Btat. Frauds, evidence of an alleged ; 
pare^ variation of iU terms is inodmis- j 
sibJe. — Hall v. Golditiune, 11923 J i 
N. Z. L. Ii. DIG.— N.Z. I 

1176 XXX. .] — Easter v. i 

OOWAN, [19261 2 D. L. K. 742 ; 11926] i 


2 W. W. I{. IKli ; 21 AlUi. L. R. 360 ; 

remr., []!.'23| 4 D. Ii. K. 491 ; [192.31 

3 W. VV. U. 010. - CAN. 

1176 xxxi. .) -l)<dtH. exeepted 

to a dieliimtlon oij the ground that 
pltf. could not vary the txTniH ol a 
wrIlU'U deed of tvansbu by uvldciico 
of a prior agivojncnt, ualtHB or until be 
oxi)rosKjy clnlined a canccllalion, rallll- 
caf.lon, or uifoiniatlon of the ii('cd of 
t ranHfer : Jh Id : the nxc('j)Uon Hlmuld 
be upheld.-- A dam v, .Ihavauy (1025), 
40 N. L. It. 1!M).- S. AP. 

1176 xxxii, .J — Bartel v. Be- 

YiCA (N. Ii.), [1920] 1 i>. L. 11. 1196.— 
CAN. 

1176 xxxiii. .] — Tyhiin v. Auer- 

CROMmic (1888), 10 O. R. 98.— CAN. 

1176 xxxiv. .1 — Lilly v. Vrn* 

MAN (J899). H Nild. L. if. 170.— NFLD. 

1176 XXXV, .] — Where an 

ognaunent Hlgnnd by doft. was nob 
accepted by pltf., & there was no 
incunomodum In writing of the Jigreo- 
nie.nt actually entered into between 
the parties i-' Z/rki ; t-he rule pro- 
hibiting the Introduction of oral 
evidcuoe t<» vary t,ho terms of a 
writing had no application. — Dohey 
V. fiJiAY (1908). 42 H.S. It. 2.59. —CAN. 

1176 xxxvl. — — .1 — The nilc of law 
that extiiuHio evldonco is not, in 
general, admlHBlble to contradict, vary 
r>r explain written iiistminents, muHt 
be enforced in oaseH that fairly conio 
within It. — Forman tj. Und)n Trubt 
C o., Ltd.. 119271 S. C, It. i.— CAN. 

1176 xxxvii. . 1 — Kkkwatin 

PoWKliC'O. V. KLEEWA'nN Fl.OUU MILLS, 

Ltd., Kkewatin Power Co. v. 
Lake of the WoodjH Milling Co., 

1 1928 1 1 l>. L. li. .32 ; 01 O. L. U. 303 ; 
affd., [1929J 3 D. L. II. 199 ; 03 O. L. 11. 
007,— CAN. 

1176 XXX viii. Lake or the 

W oods Milling Co. w. Vincent, 11928] 
2 D. L. U. 145. -CAN. 

1176 xxxix. Soinu’E Re- 

sEAiiCH Bureau v . Foster, 1I931J 2 
D. L. R. 335.— CAN. 

11891, .J — field: parol evi- 

d<;nce was not admibstble to contradict 
a BtatoTneut In a document as to ovntier- 
ship by showing that a wife, in sign* 
iug ii, was acting as agent of her 
husband. — K atzman v. Ownahomk 
Rkaltt Co., 11924] 1 D. L. R. 201 ; 
11924] 8, O. K. 18.— CAM. 
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CatM 1280-1684. EsrousH and Emfirb Digest StTprLBMEKT. 


1280. Add. Annotation : — ^Refd. Jacobs v. Batavia 
^ General Plantations Trust (1924), 93 
L. J. Oil. 520. 

1235. Citations : — For the existing citations sub- 
stitute “ Gbbvtlle V, Attbins (1829), as 
reported in 4 Man. & By. K. B. 372 at p. 
379.** 

1287. Add, Annotation : — Raid. Be Gardner, Ellis 
V. Ellis, [1924] 2 Oh. 243. 

1248. Add, Annotation : — Refd. Jacobs v. Batavia 
& General I^antations Trust (1924), 93 
L. J. Oh. 620. 

1822. Add. Annotation : — Refd. Nagoremull v. 
Triton Insco. (1924), 41 T. L. R. 108. 

1827. Add. Annotation : — Refd. Oohen v. Boclio 
(1920), 95 L. J. K. B. 945. 

1329a. .] — Parol evidence is admissible 

to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — Mabston v. Roe d. Fox (1838), 
8 Ad. & El. 14 ; 2 Nev. & P. K. B. 604 ; Will. 
Woll. & Dav. 712 ; 8 L. J. Ex. 293 ; 1 12 
E. R. 742, Ex. Ch. 

Awnotalions Oonsd. Israeli v. Podori (1H3U), 2 Moo. P. O. C. 

51. R^d. Matson v. Maifratli (1840), 1 Rob. Keel. 680. 

1888. Add. Annotation : — Refd. Callard v. Beeney,^ 
[1930] 1 K. B. 353. 

1364. Add. Annotation : — Consd. Boot v. Uttoxeter 
V. D. 0. (1924), 88 J. P. 118. 


1888. Add. Annotation : — Consd. Stumbles v, 
Whitley ( 1929), 40 T. L. R. 37. 

1401. Add. Annotation: — Refd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. 

1448. Add. Annotation: — Retd. Marb^ v. George 
Bdwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1451. Add. Annotation : — Refd. Reading Trust v. 
Spero (1929), 40 T. L. R. 117. 

1450. Add. Annotation: — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1469. Add. Annotation : — Distd. Crediton Gas Co. 
r. Crediton U. C., [1928] Ch. 447. 

1471. Citations : — For the existing citations read 
“Mildmay’s Case (1584), 1 Co. Rep. 176 a; 
Jenk. 247 ; 70 E. R. 379 ; sub nom. Mtldmay v. 
Stanbish, Cro. Eliz. 34 ; Moore, K. B. 144.” 

1485. Add. Anyiotaiion : — Refd. Bird v. 1. R. 
Comrs. (1924), 12 Tax Cas. 785. 

1518. Add. Annotations : — Refd. Michael v. Phillips 
(1923), 130 L. T. 142 ; Hawkesworth v. Turner 
(1930), 40 T. L. R. 389. 

1516. Add. Annotation: — Consd. Lawrence v. 
Cassel, [1930] 2 K. B. 83. 

1534. Add. Annotation: — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 


1222 Iv. ,]— Advance 

Rumedv Theesheu Co. v. Manske, 
11U201 3 W. W. 11. 78.— CAN. 

1228 ii. .]— Blakie 

McLennan (lUOl), 33 N. S. 11. 558.— 
GAN. 


PART III. SECT. 4. SUB-SECT. 3. 

' 1237 V. .1— When tbo ct. iuf ere 

that a written document waH not 
intended l>y the purtlcH to contain the 
whole nprreonient, ovldenee of other 
tcriiiH not included in It umy be driven 
if they are not incoTiHisteut. with wlwit 
is written. This Intent must bo souRht 
In the conduct & laugruaRo of the parties 
& the HurrouudinK oirourastances. — 
Connors v. McGregor. ri924J 2 
I). L. ll. 86 ; 2 W. W. R. 294 ; 20 
Alta. L. R. 289.— CAN. 

1237 vl. ]. — Extrinsic cvideTico 

to add a coiulltloii to a concl\Kiod 
contract : — Held : not admissible. — 
Forman v. Union Trust Co. (Can.), 
119271 1 D. L. R. 68.— CAN. 

1237 vii. .3 — Bakkeu r. 

WINKI.KR, 11931 J 8. C. K. 233 : [1930] 
4 P. li. R. 266 ; mw/.. 11930] 1 D. T,. R. 
r>57 ; 24 Alta. L. U. 258; 11929] 3 

W. W. n. 405 ; ri'vsa., [1929] 4 V. L. II. 
107.- -CAN. 


PART III. SECT. 4, SUB-SECT. 4. 

• 1. — — .] — Lively r. iiimiKNA- 
OADIE LITMBF.R CO., [1931] 1 D. L. R. 
985.— CAN. 

1265 xlv. ) — A latent defect 

in a jH'ant c^nntit be remedied by parol 
evidence. In order to correct an error 
in tho deaeriptlve port of a {rrant by 
parol evidenot^, the evidence must be 
such as to leave no doubt of the 
intention of the irrantor. — Brk.vnock 
V, Frabkr (1853), 2 N. 8. R. (James), 
178.— OAIJ. 


PART 111. SECT. 4, SUB-SECT. 5.— A. 


m 1. ,] — Held: oral evidence 

was admissible to explain the sur* 
rounding ciroumstanoes. — ^hkcteb v. 
Sohnikr. ScHmsu t>. SoiiEcrrER (Man.). 
[19271 3 D. L. R. U67 ; (1927) 3 

W. W. R. 111.— CAN. 


0 i. .1 — Hbrbon V. Matland 

(AlU.), 119271 4 D. L.^. 171 ; [1927) 
2 W. W. R. 768 ; 2 D. L. R. 

858 ; [1928] 8. cTli. 225.— CAN. 


PART III. SECT. 4, SUB-SECT. 6.— B. 

1341 xiii. .] — Lewis & Silia 

V. Hughes (1906). 13 B. C. R. 228.— 

CAN. 

1341 xiv. .1 — An ajfroemenl for 

the sale of land was ovidonoed by a 
receipt, which did not specify the land : 
— Held : parol evidence was admissible, 
in an action foi’ spociflo performance 
of tho agreement, to show what was 
tho subioot-mattcjr. — Baxter v. Rollo 
(B. 0.) (1912), 21 W. L. R. 892; 5 
D. L. 11. 764 ; 2 W. W. R. 786.— CAN. 


sp. Account ,] — Held : parol evidence 
was admissible, to show what an 
account rtderred to in an agreement 
was, & to indentify such account. — 
Deb Brisay v. Olkncboss (1850), 12 
N. B. R. (1 Han.) 105.— CAN. 


PART III. SECT. 4, SUB-SECT. 7. j 

g i. “ Right of vxiy clearing .**] — | 

Held : extrinsic evidence was properly ; 
admitted to show that amongst railw'ay | 
contractors, & In railway construction i 
work, tho above words had accjulmd 
a special & technical moaning, & applied 
only to land requiring to be cleared & 
not to the full area of the right of way. 
— Laine V. Kennedy (1914), 43 j 

N. B. R. 173.— CAN. j 

g ii. “ Wood cutting roj/opc.”] — | 

Where an insurance policy contained 
an exception that tho ship was not i 
covered if lost when engaged on a i 
wood (futting voyage, tho ct. refused > 
to allow parol evidence to be given in i 
explanation of tho word “wood.*’ — 
Thomas v. Marins Insurance Co. 
(1857), 4 Nfld. L. R. 173.— NFLD. 

g lil. “ Stock’in trade..**]— By a 

contract in w’riting applts. sold to resp. 
“tho business . . . including the good- 
will stock dn 'trade in connection 

thorewlth ** : — Held : the word ** stock' 
lii'ti'ade ** might in certain circiun- 
stanocs mean something more than ; 
mcTchandisu, & evidence was therefore ! 
admissible to explain its meaning. — 1 
Kajke Bros. t*. Moosa (1930), 51 
N. L. R. 273.— S. AF. 


PART III. SECT. 4, SUB-SECT. S.— A. 

1896 X. ^ .] — The 

doctrine of coniemporanea exjtosUio is 
applied, speakii^ generally, o^y where 
the hoQtraot is ambiguous. — M tebs v, 

18 


Union Natural Gas Co. (1922), 63 
O. L. R. 88.— CAN. 

1896 xl. , .] — He 

Canadian Northern Ry. Co. & 
Ottawa, [1924] 4 D. L. R. 1217 ; 66 

0. Ii. R. 153.— CAN. 

PART III. SECT. 4. SUB-SECT. 11.— D. 

Bt. To prove ilkoality of consideration 
- -KvUtence inadmissible. ] — 1)aui*hinek 
r. I)AITI*HINEE (J924), 57 N. S. R. 506.— 

CAN. 

PART III. SECT. 4, SUB-SECT. 11.— 
E. (a). 

1496 iv. .] — Avkroach V. 

Bia)om & Dworkin (Can.), [1927] 3 
V. h. R. 721.- -CAN. 

1609 vi. .] — Where a party 

enters into a written agreement, under 
seal, for the sale for a certain sum of 
all his right, title, share & interest In 
a certain business, evidence Is InadniLs- 
sible to prove a prir>r vortial agreement 
ft>r the sale of the goodwill of the 
ImslncMS for a sum In addition to the 
aiuoiint so sped fled in the written 
agreement. In this case the prior 
collateral agreement was not Interfered 
with by the subsequent written agree- 
ment. It was a parol condition on 
which the written agreement depended. 
— Austin v. Boone (1866), 6 N. S. U. 
(2 Old.) 149.— CAN. 

1509 vii. .] — As between 

the actual parties to an outright 
conveyance a contemporaneous oral 
agreement to allow repurchase cannot 
be proved, but If the party who alleges 
tho contemporaneous oral agreement 
was not actually a party to the con- 
veyance, although tho conveyance was 
given on his behalf, he can prove that 
there was sneh an agfoemont. — M a 
Mi V. Mauno Auno Dun (1928), 

1. L. R. 6 Ran. 376.— IND. 

PART III. SECT. 4, SUB-SECT. 11.— 
E. (b). 

1629 il. .}—Held : the trial 

Judge bad l>een in error in construing 
a deed in the. light of antecedent corre- 
spondence between the parties, it 
being woll settled that even a formal 
antecedent contract cannot be looked 
at to control the terms of a conveyance. 
— Wadia r. Secretary or State for 
I.VDIA (1928), L. R. 56 Ind. App. 61.— 
INO. 



1587. A.dd, AiMiotaiiwt : — Consd. Ja.cobs v. Bat-avia 
& O^eral Plantatiozis Trust, [19241 2 Ch. 
329. 

1562. Add, Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

1576. Add, AnnoicUions : — FoUd. Miller v. Cannon 
Hill Estates, Ltd., [1931] 2 K. B. 113. Retd. 
CoUins V. Hopkins, [1923] 2 K. B. 617 ; 
Jameson v. Kinmell Bay Land Co. (1931), 
47 T. L. R. 410. 

1576a. Condition of houses on building 

estate,] — representation by builders in 
conversation with a prospective Imyor, that 
all houses on the estate are of the best 
material & workmanship, may amount to a 
warranty collateral to a subsequent formal 
contract, for breach of which an action will i 
lie. — Miller v. Cannon Hill Estates, Ltd., ' 
[1931] 2 K. B. 113 ; 100 L. J. K. B. 740; i 
144 L. T. 667 ; 76 Sol. Jo. 165. | 

1682. Adfl, Annoiationa : — Consd. Jacobs v, j 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 620. Refd. Michael c. Phillips 
(1923), 130 L, T. 142. | 

1 583, A dd, A n rt o 'utiona Folld , J am esoii v. 

Kinmell Bay Und Co. (1931), 47 T. L. K. 
693. Consd. Jacobs r. Batavia & General 
Plantations Trust (1924), 93 L. J. Ch. 620. 
Refd. Michael v. PhUUps (1923), 130 L. T. 
142. 

1588a. Sale of land — Agreement to construct 

road.] — An estate co., by their agent, orally 
promised an intending purchaser of a build-, 
ing plot that a road, marked on a plan shown 
to him & giving access to the plot, would be 
constructed by them & be icdO.r for use | 
within a reasonable time. Relying on this | 
promise, tlie purchaser entered into a w..itten \ 
agieement to purchase, tSc the plot was duly j 
conveyed to him :• —Held : the oral promiwv • 
did not form part (jf the contract to purchase, ■ 
but was a sei^arate contract, & that evidence 1 
of its terras could be given without contra- ! 
veiling the rule that parol evidence may not ■ 
be given to vary tlie provisions of a writt(*n ; 
agreement. — J ameson v , Kinmell Bay I^and ! 
Co., Ltd. (1931), 47 T. L. R. 693, C. A. j 

1607. Add. Annoiationa: — Consd. United States! 
Shipping Board v. Bunge y Born IJmitada i 
Sociedad (1926), 134 L. T. 303. Refd. Oiinard 
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S.8. Co, i>. Buerger (1926), 136 L. T. 494 ; 
Frenkel v, McAndrows & Oo., [1929] A. O. 
545 ; Kaufmann v. British Surety Insoe. Co. 
(1929), 45 T. L. R. 399 ; Foscolo Mango & 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

1628. Add, Annotaiion : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 03 
L. J. Oh. 620. 

1652. Add, Annotaiion : — Refd. Re Cai’oarvon’s 
Chesterfield S. E., Re Carnarvon’s Highclere 
S. E. (1926), 70 Sol. Jo. 077. 

1675. Add. Annotation : — Refd. Excess Insce. v, 
Mathews (1925), 31 Com. Oas. 43. 

1678a. Printed words deleted,] — Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words.— Sassoon (M. A.) 
& Sons, Ltd. v . International Banking 
CORPN., [1927] A. O. 71 J ; 96 L. J. P. 0. 163 ; 
137 L T. 601, P. O. 

1735a, Incorporation of guarantee clause — Identity 
of clause uncertain- -Clause not available.] — 

Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for tlie engines 
of a steamer whicJi they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 
letter was a printed notice, “ All otters are 
subject to our usual strike & guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it liad been delivered & 
litted it was found to be defective. A new 
cylinder was subsequently supiilied liy defts., 
but owing to the delay jiltfs. were not aVile 
to complete the rojiairs in accordance with 
their contract with the shipowners & had to 
pay them darnagos. In an action to recover 
the amount of the damages defts. alleged 
that tlie contract for the supply of the 
cylinder was made subject to “ our usual ** 
guarantoo clause that their guarantee 
clause provided {inter alia) that “ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or otlier conse- 
quential damages howsoever arising ” : — 
Held : as it was not clear what guai'antee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 


PART III. SECT. 4, SUB-SECT. 11.— 
G. (a). 

h I. .] — McLean v. Johnson, 

fl923J 4 D. L. II. 178; 32 B. C. R. 
495 ; [1923J 3 W. W. II. 913.— CAN. 

h il. Cordemporary oral agree- 

merit acted on hy pariies.y—ln an action 
for foreclosure & suio on default In 
payment of principal, according: to the 
written terms or a mtffo . : — Held : 
an oral aflrrecment that payment 
would not be exacted until a subso- 
queut date could be proven & enforced. 
— Johnson I.vvkstmknts, Lti>. v. 
Paoritide. (19231 2 D. L. R. 986; 
(10231 2 W. W. R. 730.— CAN. 

m i. MortuaaeA — Dick r. 

SCHWAnTC (Man.), (1926] 3 D. L. R. 
894.— CAN. 

PART III. SECT. 4, SUB-SECT. 11.— 
G. (b). 

16781. Evidence admUsihle — Proof of 
oonaideralion .\ — Resrard may be had to 
a collateral oral agreement to show 
that a deed ht in fact founded on 
a valuable consideration. — K xrk r. 


Greaves, (19241 N. Z. L. R. 200. — 

N.Z. 

mi. — — .]— Where a 

complete aKi'oemeiit waH contained in 
a wntteo contract & it Batieflcd Htat. 
Fraudn : — Held : an oral arrangement 
UB to retuuneraiion was a Kcparate 
collateral agi'cemont. — 1*kiiry r. Eh- 
PLEY, (1924 J 4 D. L. It. 1280 ; 3 W. 
W. R. 074.— CAN. 


mil. — T— .] — When the 

ct. infers that a written document was 
not intended bj' the parties to contain 
the w'hoh; agreement, evidence of other 
terms not included In It may Ih) given 
it they are not inconsisteut with what 
is written. — Connors v. McGrkoor, 
(1924] 2 D, L. II. 88 ; 2 W. W. K. 294 ; 
20 AlU. L. R. 289.— CAN. 


PART III. SECT. 6, SUB-SECT. 1. 

f L .] — Parties to a written 

contract arc not bound by Its punctua- 
tion .r—W'AiJCKB V. XioTHWElX, (19311 
App. D. 70. — S. AF. 


PART 111. SECT. 5, SUB-SECT. 4. 

ri. Meaning to word» given 
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though grammatical coaMr action faulty.] 
He. Ukmi^HKV A: MlbLANb Ji. «Sf, fcj. 
Gt)., [J925) 4 D. L. K. 570.— CAN. 

PART III. SECT. 6. 

I i, — .] — The dale mentioned 

in a deed is not ooiicIuhIvc, & the a/itual 
date of the execution may he shown. — 
Doe d. Connkl v. Diokj.vson (1809), 
12 N. B. R. (1 Uaii.) 450.- CAN, 


PART III. SECT. 7, SUB-SECT. 1. 

A. (a). 

f 1. Such other purl 

a« may fr</m time to time he required. 1 — 
Kenk V. Carling Export JiRKWiNo 
& Malting Go., (1929J 2 D. L. H. H81 ; 
03 O. L. R. 682.— CAN. 

PART III. SECT. 7. SUB-SECT. 2. 

•w. “ Et ccleru .''] — Tho phrase “ ei 
cetera ** docs not render a contract 
unoerUiln, It Its application ai'peurs 
from the context. — Averbach v. 
Bloom & Dworkin (Can.), [1927] 3 
D. L. K. 721— CAN. 
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meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 
present, & as it was not proved that defts. 
had m^e it clear that they intended to 
limit their liabhitv, pltfs. were entitled to 
recover. — Alison (J. Gordon) Co., Ltd. 
V . Wallsbnd Slipway & Enginbbbino Co., 
Ltd. (1927), 43 T. L. R. 323, 0. A. 

1744. Add. Annokdion : — Refd. Re Griffiths, Jones 
V. Jenkins, [1926] Ch. 1007. 


lS69a. Curtilage^ garden dc adjoining dose.] — 

Anon. (1581), Bro. N. 0. 86 ; 73 B. R. 885. 
1918. Add. Annotqiion : — ^Apprvd. Public Trustee 
V. Lancaster Duchy, [1927] 1 K. B. 616. 
1944a. Limitation to commence after existing 
lease — Lease void.] — conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void. — 
Blacemobb V. OxTKBBBBOBD (1680), 1 Freem. 
K. B. 527 ; 89 E. R. 395. 


Part IV. — Covenants and Provisoes. 


2006. Add. Annotaiion : — Held. Flexman v. Cor- 
bett. [1930] 1 Ch. 672. 

2111. Add. Annotation : — Refd. Wise v. Whitburn, 
[1024] 1 Ch. 460. 


2181. Add. AnnotaUon : — Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

2168. Add. Annotation : — ^Refd. Leeming v. Jones 
(1929), 141 L. T. 472. 


PART III. SECT. 8, SUB-SECT. 1.— 
A. (a). 

17871. General both fhe 

recitals & the operative part of a deed 
are clear & imambimioiiH, but are in* 
uoaslstont with each other, the opera* 
tiro part muHt provaU, — Husbain v. 
OmN OnoNU (1024), 1. L. li. 3 Han. 
63.-~lND. 


PART III. SECT. 10, SUB-SECT. 1.— D. 

t i. .] — Davison i>. HENjATtiN 

^m4), 9 N. 8. R. (3 G. & O.) 474 


PART III. SECT. 10. SUB-SECT. 1.— E. 

1S40 ii. .1 — In case of 

condict the doaoription in the text of a 
arrant of land when clear Sc im- 
am biemuus inuBt pro vail over the 
iiiatfrara attached to the grant. — 
Union Govt. v. Lovemore, [19301 
App. D. 13.— S. AF. 

1844 Ii. .1 Pltf. hold a 

cortiflcatiO of indefeasible title to lota 
1 & 2, part of the north-east quarter 
of a certain section of land. Sc the 
Oown grant to hla prodoeoBsor in title 


dc8cril>ed the land by reference to a 
plan annexed Sc numbered the north- 
east quarter of said section. Doft.’s 
title wa.s as purchaser under the grantee 
from the Crowm of land, also described 
In the grant by roforenoe to a plan 
annexed & numbered the south-east 
quarter of the same section. Neither 
quartcjr was a full quarter seotlou, & the 
plans showed that pltf.’s land had for 
Its southerly boundary a certain crook 
& that said creek was the northerly 
boundary of doft.’s land. Pltf. claimed 
a small point of land in poBscsslon of 
deft, which extended Into the creek & 
north of the quarter-section lino : — 
Held : while the quarter sections were 
niferred to in words in the deeds, yet 
on the t rue oonstniotlon of thorn it was 
clear that the plans were to govern. — 
KtPP V. SI^fPSON, [1928] 4 D. L. K. 
421 ; [19281 3 W, W. R. 331.--CAN. 

1844 iii. Grant of easc' 

- -IlROWN V. Norbuuv, [1931] 2 
W. W, n. 863 ; 4 D. L. R. 507.— CAN. 

PART in. SECT. 10, SUB-SECT. 2.— D. 

1877 li. .] — Where a contract 

for the sale of land rests in fieri, tlie 
purchaser, if the quantity be con- 


siderably less than it was stated, will 
be entitled to an abatement, although 
the agreement contains the words 
“ more or less ** or ** by estimation.'* — 
Murphy v. Horn, [19291 4 D. L. R. 
C93 ; 64 O. L. K. 354.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2.— A. 

1990 i. General mU.\ — Ots. always 
construe clauses In deeds as covenants 
rather than conditiunH if they reason- 
ably do so. — W olfe v. CJropt (N. S.) 
(1011), 9 B. L. R. 402.— CAN. 

PART Vll. SECT. 8, SUB-SECT. 8. 

•b. Insertion of consideraiion.] — The 
alteration, without authority from llic 
promisors, of the sealed instrument in 
(inestion herein, by the insertion of a 
certain statement of eonsideration ; — 
Held : not to have been merely a case 
of the writing into the document of 
the intended considciutlon, but to 
have constituted a substitution of 
another contract for tho oritdnal 
contract. Sc. tberefoio, to have nulBlled 
the deed. — N ykiporuk Sc Nykifobuk 
V. CkJNROY, [1931] 1 W. W. R. 522 ; 2 
D. L. R. 407.— CAN. 
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DEPENDENCIES. 

Including Dominions, Dependencies, Colonies and British Possessions. 

Part I. — In General. 


8* Add. Annotation : — Refd. Sobhuza II. v. 
MUler, fl926] A. C. 618. 

4a. Right of Crown to legislate for protectorate— 
Notwithstanding grant of territory within 
protectorate.] — The legislative authority over 
the territory of a Crown Pi’otectorate belongs 
to the Crown & is conti*ollable only by tlie 
In^erial Parliament. 

under the Foreign .Turisdiction Act, 1890 
(c. 87), the prerogative power of k^gislation 
in respect of Protectorates is exercised by 
Orders in Council, & these Orders have 
statutory effect. A grant of land in a Ih‘o- 
tectorate by the Crown is an executive 8c 
not a legislative act, & cannot by itself 
impose a fetter on the legislative power of 
the Crown. Where therefore by a subsequent 
Order in Council the (7rown has exercised 
legislative pov^ers in respect of the land 
previously granted, the legislative power so 
exercised is valid. The doctrine of deroga- 
tion from grant cannot be applied in the case 
of a grant by the Crown so as to deprive it of 
its paramount right to legislate for the Pro- 
tectorate in which the subject of the grant is 
situate. The Crown cannot renounce or 
fetter its legislative authority by the mere 
fact that in the exercise of its prerogative it 
makes a grant of land within thv fomtory 
over which the legislative authority eAist^5. — 
North Chaiiterland Exploration Co. 
(1910), lynx V. R., [1931] 1 Ch. ICO ; 99 L. J. 
Ch. 483 ; 143 L. T. C23 ; 4C T. L. R. 600. 

5. Add. Annotation : — As to (0) Dlstd. North 
Charterland Exploration Co. (1910) v. R. 
(1930), 99 L. J. Ch. 483. 

7. Add. Annotation Refd. Sobhuza II. v. 
Miller, [1926] A. C. 618. 


10a. .] — ^An extension of British juris- 

diction in a British protectorate by Orders 
in Council may be referred to an exercise of 
power by an act of State, unchallengeable in 
any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under which the jurisdiction acquired by the 
Ci*own in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to make 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 
South African Republic Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
& the Republic. The f'onvcntion provided 
for the preservation of native Jaw, & the 
agricultural A grazing rights of the natives, 
'i'lio annexation did not extend to Swaziland. 
Subsequently under Orders in Council cei’tain 
lands in Swaziland were (^xpropriattul to the 
Crown, to the extinguishment of ilio use 8c 
occupation of them by natives under native 
law, certain lands b<nng allotted exclusively 
to the natives : — Held : the Orders in Council 
were effective, even if tlioy were not within 
the powers recognised by the Convention. — 
SomiuzA II. r. Miller, |192G] A. C. 518 ; 95 
L. J. P. C. 137 ; 136 L. T. 216 ; 42 T. L. R. 
446, P. 0. 

13. Add. Annoiaiion : — Refd. Netberlands- 
American Steam Navigation (vo. v. Pro- 
curator-General (1925), 42 T. E. R. 81. 


Part II. — Colonial and 

17a. Order Imposing? UabUltyTto’^penalty-- Power to 
make action void— Ceylon.] An eyerisk era 
V . Jayatilake (1931), 48 T. h. K. 71 ; 7.5 
Sol. Jo. 884, P. C. 

20a, Power of expropriation In mandated territory.] 

— By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
adminMration of Palestine. Ait. 2 th: 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
8c religious rights of the inhabitants of 


PART II. SECT. 8, SUB-SECT. 1.— A. 

•». Bidv to accept advice of Executive 
Council — SHcieion by Govemor-Oeneral 
in CovneU .) — Wueie a gtatute directo 
that a matter shall do decided by the 
Goremor-Gcacral in Council, the 
Governor-General Is bound to uccept 
the advice of tbe Executive Ckiuncll, 
thm bdnx DO diPoretirm In the 
Oovemor-General personally, 8c there 
Is no le^ di\ty upon him to pentee 


Dominion Government. 

Palestine irrespective of race '8c religion.” 
In 192.3 an Order in Council authorised the 
High Comr. for Palestine to promulgate sucli 
ordinances as might be necessary for the 
peace, good order, 8c govoniment of the 
country, 8c w'ero not incionsistent witJi the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions for compensation. 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of lirst instance, 
held that the ordinance was ultra vires, on 


the first to certain choaiHir kinds of 
asbestos ahoetu : — tfeld : the proclama- 
tions were intra viree the Governor- 
General. — COBTOMB Comr. v, Aibton 
Tdibrr Co., Ltd., 110261 App. D. 1- — 
6. AF. 

p (p. 420) 1. Oocemment of 

India Act, 1910, s. Instate of “ emer- 
gency.**] — The power of legislation by 
Ordinance, conferred by s. 72 of 
Government of India Act, on the 


documents placed before him Sc make 
up his mind upon them. — Sthierhout 
V . Union Govicrnmbnt, {1927 J App. D. 
04.— S. AF. 

t (p. 4 1 9) 1. Proclamation fixing 

imporitriion dufies.}— The Oovemor- 
Gene*'ai purportiiig to act- under Act 
36 of 1922, ». 6, Issued two proclama- 
tions, the first fixing an exchange duty 
for asbestos cement sheets Imported 
from Beii^um 8c tbe second confining 
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the ground that it was inconsistent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 
appeal was granted, all questions of juris-, 
diction being left open. An Order in Council 
bad made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as Ct. of Appeal Held ; (1) 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 

• 1890 (c. 37) ; (2) it Wfia the right & duty of 

the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of exi»ropriation for a public puiq>oBe 
full cioinpensation must bo given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 

. Further, the ordinance did make adequate 
provision for compensation. — Jerusai.em[- 
Jafka District Governor v. .Suleiman 
Murha, [1926] A. O. 321 ; 95 lu J. P. C. 46 ; 
134 L. T. 609 ; 42 T. L. K. 299, P. 0. 

23. Add, Armoiation : — Consd. A.-G. r. G. S. & 
W. Ry. of Ireland, [192^ ] A. C. 754. 

24a. Grant of proprietary right in river — 

Canada.] — By letters patent issued by the 
Lieutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
Wits iucor|)oi*ated for the purpose of carrying 
on the business of producers of electricity, &- 
with power to construct ^ maintain dams in 
a river of the province within certain limits, 
.after liaving acquired from the riparian pix)- 
prietf)rR the properties necessary for that 
purpose. In 1923 applts. not having then 
constructed any works, tlie provincdal Govt, 
granted to reaps, a lease of the water power 
bed of the river within limits which over- 
lapi)ed those referred to in applts.’ letters 
patent. Applts. brought an atdion against 
resps., claiming a declaration that applts. 
had a vested right in the river to construct 
dams, & an injunction : — Held : the action 
failed, Isiuce the letters patent contained no 
grant of a proprietary right in, or power to 
take possession of, any pait of the river or 
its bed.-- United Manufacturing Co. v. 
8t. Maurice Power Co., [1926] A. C. 708 ; 
95 L. J. P. C. 140 ; 135 L. T. 389 ; 42 T. L. R. 
496, P. C. 

31a. Authority to promulgate Ordinance under 


Digest Supplement. 

Government of India Act, 1915, s. 72 — 
Validity of Ordinance.] — In proceedings under 

I an Ordinance promulgated by the Governor- 
General under the Government of India Act, 
1916, 8. 72, which authorises him in cases of 
emergency to promulgate Ordinances for tHc 
peace & good government of British India, it 
cannot he disputed that an emergency existed 
& that the Ordinance is one for the peace &> 
good government of British India. Those 
are matters of wliich the Governor-General 
is sole judge ; he is not bound to give any 
reasons for promulgating an Ordinance under 
the sect. An Ordinance so promulgated 
constituting a special tribunal for the trial 
of a criminal case is not invalid in that it 
deprives the accused of the right of appeal to 
the High Ct. which they would otherwise 
have had. — ^Bhagat Singh r. King Emperor 
(1031), 58 L. R. Ind. App. 169, P. C. 

31b. Authority to promulgate Berar Alienated 
Villages Tenancy Law, 1921.}— Having re- 
gard to Foreign Jurisdiction Act, 1890 (c. 67), 
s. 1, & the authority delegated to the 
Governor-General in Council by the Indian 
(Foreign Jurisdiction) Order, 1902, the 
Governor-General in Council had power to 
promulgate the Berar Alienated Villages 
Tenancy I^w, 1921, relating to territory of 
H.H. the Nizam leased in perpetuity to the 
British Govt. The said Law of 1921 is not 
void under sect. 12 of the Act of 1890 so far 
as it is repugnant to the Waste l^and Rules, 
1805 (Berar), because the Acts, Ordei’s & 
Regulations refei'i-ed to in that sect, are Acts, 
Ordf^rs & Regidations applying to British 
subjects & do not include tlie said rules of 
1865, which did not purport so to apply. 
Further, the said rules of 1865 were merely 
administrative orders. The Ijaw of 1921, so 
promulgated, accordingly operates as a 
legislative Act, & effectively interferes with 
rights in property held under leases granted 
pursuant to the rules of 1865. — Dattatraya 
Krishna Rao Kane v. Secretary of State 
FOR India (1930), 57 L. R. Ind. App. 318, 
P. C. 

34. For “ (1774) ” read “ (1776) 

Add. Annoiaiion : — Refd, Tallack v. Tallack 
& Broekema, [1927] P. 211. 

47. Add. Annotation ; — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

52a. Legislative Council of Nova Scotia — Appoint- 
ment to.] — The Lieutenant-Governor ‘ of 
Nova Scotia, acting by & with the, ad vice of 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 
(a) exceed twenty -one or (6) exceed the total 


(Sovomor-Genoml, Is subject to thrt>c- 
fold restriction H. There must bo an 
“ cuioi’grtMicy *’ to Justify tho exercise 
of tho power ; tho power can only be 
oxorolsctl for tho peace & good 
govenittient of British India or any 
part theveof ; the Ordinance must not 
IP beyond tho power of tho Indian 
LoisrlslatutT) to make laws. There 
being nothing in the language of sect. 72 
to Indiciitc that the Govcmor-Gonorol’s 
opinion on the points referred to above 
is to bo taken as final, tho Initial pre- 
sumption is that a ct. of law will have 
jurisdiction to go into such ma^rs 
if it becomes necessary to do so. In 
order to detionnine any question pro- 
perly coming botore it for dooisiou. — 


De8 Raj v. R. (1930), 1. L. R. 12 Lah. 
26.— IND. 

p (p. 120) U, .1— The 

H&h Ct . has power, on application for 
iKukas corpus, to inquire Into tho legality 
of sentenoos passed by tho military 
authorities unless such acta were 
validated by a Bill of Indemnity ; but 
held, on account of an Ordinance pro- 
mulgated by tho Govomor-Qonerol 
validating the s^tences, the ct. could 
not question their legality. Under 
Government of India Act, 1010, s. 72. 
tho Governor-Geneml is the sol© Judge 
of the exlstonoo of the emergency. & 
all cts. can do is to hiqulre whether 
thoro waa evldenoe upon which the 
GoVernor-Qeneial might reasonably 
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I conclude that an omoigency existed, — 
EirPEROR V. CflAIfAPPA SUANTIRAPPA 
I (103U), I. L. R. 55 Bom* 263,— IND. 

I Bb. InvcUiditu of Ordinance when 
} repugnant to ComnwnweaUh Act .] — 
Held ; tho Governor-General in Council 
could not confer upon tho Federal 
Capital Commission tho powers con- 
tained in tho Building Sc Servicos 
Ordinance by recourse to sect. 12 of 
Seat of Government (Administration) 
Act, 1910, as the Ordinance was repug- 
nant to tho provisions of Seat of 
Government (Administration) Act, 
1924-28. — Federal Capital Cojimis- 
sioN V. Larstan BinLDiNo & Invest- 
ment Co. Propiuet.irt, Ltd. (1929). 
42 C. L. R. 683.— ADS. . 
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number at the union mentioned in British 
North America Act, 1807 (c. 3), s. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1025, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive Council 
of Nova Scotia. — A.-G. for Nova Scotia u. 
Nova Scotia Legislative Council, [1928] 
A. C. 107 ; 97 L. J . P, C. 27 ; 138 L. T. 114 ; 
44 T. L. B. 1 ; 71 Sol, Jo. 804, P. C. 

52b. Membership of — Tenure of office.] — 

A.-G. FOR Nova Scotia v. Nova Scotia 
Legislative Council, No. 62a, ante. 

52c. Canadian Senate — Membership of — Who are j 
qualified persons — Women.] — (1) Tlic words 
“ qualified persons ” in Britisli North ; 
America Act, 1807 (c. 3), s. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Camida. 

(2) The British North 

America Act, 1887 (c. 3), enacting a con- 
stitution for Canada should not bo given a 
narrow & feohnical construction, but a 
hirge & lilxial interx)rotation, so tliat the 
Dominion tf> a great extent, but witliin 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 
but within certain fixed limits, are mistresses 
in theirs. — Euwarus v. A.-G. for Canaoa, 
[1930] A. C. 124 ; 99 1.. J. P. C. 27 ; 142 
L. T. 98; 40 T. L. B. 4 ; 73 Sol. Jo. 711, 
P. C. 

56a. ^ Future exercise — Cannot be fettered.] — 

Acting W'itliin the constitution, the legislature 
of a self-governing Colony or State u, >ux>r€^me, 
& no act of the executive Govt', oni. fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title father 
than such as could bo conferred under exist- 
ing legislation. 

When New South Wales (^onsitution Act, 
1855, was enacted, (hvrdeu If.land, in Port 
.Tockson, was part of th(i waste lands of the 
Crown, the entire management control 
of which ivere vested by sect. 2 of that Act 
in the legislature of t he (/olony. By not icr.8 
published in 1805 1800, pursuant to (ho wn 
Lands Alienation Act, 1801 (N.H.W.), the 
island was dedicated as a naval depot. 
It continued to bc! sf> used by tl a? Imperial 
naval authorities until 1913, but since that 
date it bad been occupied by tlie l^unmon- 
wcalth naval authorities tor the use of the 
naval forces which it xjrovided 6u maintained. 
An Imperial Order in Council made in 


under Colonial Fortifications Act, 1877, 
recited an agreement by which the Govern- 
ment of New South Wales woi'o to erect 
buildings & carry out works, pai*tly on Garden 
Island, & the Imperial Government agreed 
that when the buildings & works wore com- 
pleted & the sites “ conveyed, granted, or 
dedicated in perpetuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial ^>vornmonb 
would smTender certain lands which were not 
within 1865 Act, s. 2 ; the Order tlion, in 
consideration of the agreement, vested the 
lands in the Government of New South Wales. 
In 1923 the Minister administering the 
(Vown lifinds < Vmsolidation Act, 1913 
(N.S.W.), acting under sect. 26 of that Act, 
revoked the dedication of Garden Island : — 
Held : the recital in the Order in Council 
of 1899 did not preclude the Minister fiX)!!! 
rev'oking the deduvition in the manner 
provided by the Act of 1913, & the revocation 
W’as clTectual undcT sect. 25 of tliat Act, 
altliougli the notice did not sUiit^ the ma-nnor 
in which it was i»rox)osed to deal with the 
island. Judgment of the High Ot. affirmed, 
subject to the declaration made, that reap. 
State was ontitletl to possession of Garden 
Island, being varied to a dciclaration, in the 
words of Crown Lands Consolidation Act, 1 913, 
H. 25, that by viiiue of the revocuition tlio 
island liad become ( 'Fowu lands within that 
Aet, &. liable to b(‘ dealt with in accordanee 
therowitiL- Austjiaj.ia (kiMMONWEAi/ni v. 
New SouTfi Walks Sr ate, [19291 A. C. 431 ; 
98 L. J. P. 0. 81 ; 149 L. T. 537 ; 45 T. L. K. 
210, P. C. 

68, Add* Annotation -As to (1) Rcfd. TIio 
Fagornes, [1927] P. 311. 

90. Add. Annotation .‘—Consd. Toronte Electric 
Comrs. V. Snider, [19251 A. (k 390. 

90a. Principle of construction of British North 
Amerlck Act, 1867 (c. 3).] -Eovvaroh v. A.-G. 
for Canada, No. 520, twte . 

91a. Enactment preventing King in Council from 
granting leave to appeal- Criminal case.]-— 
. >Sect. 1025 of the Criminal Code of (Janada, if 
At so far as it is intended to prevent the King 
in Council from giving elTective leave to 
a[>i)e;il against an order of a (Canadian et. in 
a criminal case, is invalid. The legislative 
authority of the Parliament of Canada as to 
criminal law Sc under Biitish 

North America Act, 18(V« (e. 3), s. 91> is 
conlined to action to be taken in (Vuiada. 
Further, an enactment anmilling the royal 
pn.Togative to grant special leave G) appeal 
would be inconsistent with Judicial Com- 


PART II. SECT. 8, SUB-SECT. 2.— A. 

•f. Cannot enspend Tiabcaa Corpus 
Ad.}— Tho Imperial Parliament alone 
con euspend the above Act. — J?e 
Blanshat (Que.) (1918), 24 11. de J. 
578.— CAN. 

•1. JHsQualified member . voting — 
Liabititv to penalties.] — Since Con* 
Rlitntlou Act. ft. S. B. C.. 1924 (c. 45). 
ImpopoP bnt one penalty for each day 
on which a disnnnliflei! peroon Ritn & 
votes as a member of the Legielativc 
Awembly, there is but one cause ot 
action for each 8uch day. Sc where an 
action la brought on enob cause of 
oetlou that peniiUy. if n^eovered, 
belonsB to pitf. therein, who thereby 
atta^es or appropriate? it to himself. 
Such action, even though dlsnalssed. is 
a bar to a subsequent action for the 


I same penalty, UTllo^H such prior action 
' wa« collusive. — K ernk v . Ctji.lky, 
[192,5)4 n. h. It 229: ri925J 3 W. W. B. 
250.— CAN. 

PART 11. SECT. 3, SUB-SECT. 2.— B. 

69 iv. .1 — When an Act of the 

Dotninlon Parliament is In pail 
reT)Ugnaiit to an Imperial Act. e.ntJet 
will be given to It^ enactments in ho 
far as lh«’ agree. — lie TliR XIaheweij. 
(1881). 7 Q. L. R. 380.— CAN. 

59 V. Trrtnsjer of schtnAn — By Edura- 
Hon AH {A'rjrihem Irtland), 1923 
— Whether reTrugnani to iJovetnmem of 
frelcnd AH. 1920 (r- 07).l'~Kduoatlon 
Act (Nonnem Ireland), 1923 (c. 21), 
which relates to the transfer of schools. 
Is not void under Govt, of Ireland Act., 
1920, c. 87, S. 5. — LONDONDEimT 

93 


County Councii. v . M'Olapk, 11929J 

N. I. 47.~ IR. 

PART II. SECT. 3, SUB-SECT. 4.— 
(a). 

an. ItrrWd in itrcombla to rerivuie AH 
— Effect o/.}— A In tiie preiunblo 

to a special private Act enacted by the 
rurliuincnt of Canada Is not such a 
dtxdaratlon e« tliat contemplated by 
Ji. N. A. Act, 1887, s. 92 (JO) (O, in 
order to bring tlie Hubject-matter of 
til© IcglHlatlou within the Jurisdiction 
of Parliament.— Hrwhon «. OxrARio 
PowKR Co. (190.5), 30 S. C. It. 590. — 
CAN. 

*p. Incidenlal tndtj^ds inrluded .) — 
Benmeit V. Quebec PiiAHMACBuncAL 
AS80CN. (1881), 1 I). 0. A. 336 ; 2 
Cart. 260.— ~CAN. 



0$m Hhis^ Bufflement. 


uiittee Acte, 1838 (c. 41) Sc 1844 Ic. 69), & 
would be invalid under Oolonial Lawb 
Validity Act, 1865 (c. 03), 8. 2. The roval 
assent to the Criminal Code could not give 
validity to an enactment which was void by 
Imperial statute $ exclusion of the pre- 
rogative could be accomplished only by an 
Imperial statute. 

Accordii^ to the well-settled practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power Of legal process, or by some violation 
of natural justice, or otherwise, substantial 
Sc grave injustice has been done. 

Applt. was convicted in Alberta of an 
offence under Govt. Liquor Control Act of 
Alberta, which did not incorporate sect. 1025 
of the Criminal Code of Canada, Sc of an 
offence under Canada Temperance Act, 
B. 8. Can., 1906 (c. 162). For each offence 
he was sentenced to a fine, & in default 
imprisonment. The Supreme Ct. of Alberta, 
rejecting contentions as to the construction 
& invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown peti- , 
tioned the Judicial Committee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The petitions were heard 
with the appeals: — Held: (1) each appeal 
was in a “ criminal case to which sect. 
1026 applied, so far as it w/is valid ; (2) 
in the absence of argument to the con- 
trary, sect. 1025 prevented the Appellate 
Div. from giving effective leave to appeal ; 
(3) sect. 1026 did not exclude the prerogative 
right tt> give leave to appeal ; (4) the cases 
were clearly not within the category of the 
exceptional cases in which special leave to 
appeal was advised in a criminal matter. — 
Nadan V. R., [1920] A. C. 482 ; 95 L. J. P. C. 
114 ; 134 L. T. 700 j 42 T, L. B. 866 ; 28 
Cox, C. C. 107, P. C, 

AnnoUition :—A8 to (3) Folld. Chung Chuck v. II., [1930) 
A. C. 24i . 

96. Add. Annotation : — Refd. Lord’s Day Alliance 
of Canada v. A.-G. for Manitoba, [1926] 
A. 0. 384. 


97, Add* Annokdims : — ^Apkl* A.-G. for Ontario 
V. Beciprooal Insurers, [1924] A* 0* 828. 
DIstd. Toronto Electric Comrg* v. Snider, 
[1925] A. O* 396 ; Proprietary Articles Trade 
Assocn. V. A.-G. for Canada, [1931] A. 0. 810. 

93. For the paragraph in the original volume 
substitute the following paragraph : — 

Bona vaeantia — Right of Crown In right of 
province^ — Bona vacantia are “ royalties 
within British North America Act, 1867 
(c. 3), s. 109, & accordingly belong to the 
province in which they are situate or arise, 
& not to the Dominion. The word “ royal- 
ties “ is used in the sect, as the equivalent 
of Jura regalia. Its meaning is not limited 
by its association with the words “ lands, 
mines, minerals.” — B. v. A.-G. of British 
Columbia, [1924] A. 0. 213 ; 93 L.* J. P. C. 
76; 130 L. T. 231 ; 40 T. L. R. 13 ; 68 
Sol. Jo. 188, P. C. 

98a. .] — (1) Land in Alberta granted 

by the Crown either before or after Sept. 1, 
1906, when Alberta Act, 1906 (c. 3 Dom.), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), Sc Land Titles Act, 1906 (Alta.). 

(3) Meaning of “ royalties ” in Alberta 
Act. a. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously * 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(6) Dltimate Heir Act, B. S. A., 1922 
(c. 144), is ultra vires so far as it purported 
to affect real property. — A.-G. for Aiberta 
V. A.-G. for Canada, [1928] A. C. 476 ; 97 
L. J. P. C. 106 ; 139 L. T. 632 ; 44 T. L. R. 
651, P. C. 

99. Add. Annotation : — As to (2) Refd. A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
46 T. L. B. 1. 

101. Add. Annotations : — Consd. Toronto Electric 
Comrs. vi Snider, [1925] A. O. 396. Refd. 


98 1. Bona nacarUia--Bxoht of Crown 
in right of Dominion — SfoA^to/tctcan.] 
— In 1916, H. ciomioiled In the pro- 
▼inoe of 8. died, loavlug no heirs or 
other persons legally outltlod to hie 
estate. Both the Dominion & the 
provluee olalnied the estate as bona 
vacantia by right of escheat : — Held : 
as the provinoo of 8. was not at the 
date of its oHtablJshinout owner of the 
lands, nor had any vested rights in 
any duties or revenues in respect to 
the lands from whloh the province was 
carved, dillcriug In this rasnoot from 
the original provinces of Oonledcra- 
tlon. B. N. A. Act, ss. 103, 109 did not 
apply, not withstand Vig Saskatchewan 
Act, s. 3, ifi in any event, these sects, 
did not purport, to trausfor any ** pro- 
perty ” on rights to the provinces. — 
R. V. WgSTERK Trust Co., A.-O. 
OF PROVINCK OP SaBRATOBSWAN SL 
SnuLZB a921), 31 Rxoh. C. B. 1 ; 
60 D. h. R. 697.— CAN. 


•r. RovaUiea** — BnYfsft North 
America Actf 1867, t. 109 — Construe* 
fion.] — ** Boyalties '* in this sect, does 
not embrace all kinds of royalties, but 
is limited in its meaning by the text to 
such as are connected with lands, 
mines Sc minoraJIs; such as {inier oRo) 
the right to bona ooconHa Sc of eeoheat 


arising by reason of a failure of heirs. 
— K. V . Western Trust Oo., A.-G. 
OF Province of Saskatchewan & 
Bhuusr (1921), 21 Kxoh. C. IL 1 ; 59 
I). L. R. 697.— CAN. 


PART II. SECT. 8, SUB-SECT. 4.— 
A. (b) 1. 

h I. ,] — R. V. Hanbl, R. V. Telle 

(Que.) (1925). 45 Can. Oas. 381. 

—CAN. 

h il. ,)-— Provincial legislation 

repugnant to B. N. A. Act, 1867, s. 93 
(3j, is “ absolutely void Sc inoperative/* 
Sc JU> not appealable under sub-sect. 3 to 
the Governor in Coonoll. — Hnwcu v. 
Montreal Protrstakt Board School 
C!omR8., (19261 2 D. L. R. 8: [1926] 
8. C. R. 246 : varyino* 31 R. de J. 440 ; 
on appeal, (19361 A. C. 200, P. C.-~CAN. 

h lii. .) — ^Any provincial legis- 

lation repugnant to B. K. A Act, 
1867, s. 03 Tl)* Is to the extexft of such 
repugnancy absolutely void Sc In- 
operative. — ^T int Separate School 
Trustees v. R. (1926), 69 O. h. R. 96. 
—CAN. 

h Iv. .WThe debtor was owing 

to the Qnebeo Oort, the sum of 
6587.42 for taxes Imppaed imder 
•a. 1345 el esg., R. & Q.. 1909, on 

24 


commercial corpns. It was also in- 
debted to the Dcmlnicm Govt, in 
the sum of 63,707.07 for sale taxes 
under the Special War Revenue Act, 
1915, Sc amendments: — field: the 
Dominion claim was entitled to pre- 
ference over the claim of the province. 
— A.-G. FOR Canada v. A.-G. fob 
, Quebec, Silver's Cask, {1930] 1 
h D. L. R. 141 : [19291 8. C. R. 557 ; 11 
C. B. K. 103; rersp., [1929] 1 D. L. R. 
681 ; 43 Quo. K. B. 234 ; 8 O. B. R. 
467 : revsg., 64 Quo. S. C. 309 ; 7 
C. B. R. 615.— CAN. 


h V. .] — Held: there is a con- 
flict between Bkncy. Act. 1927 (c. 11), 
8. 64 Sc Fraudulent Preferences Act, 
B. S. B. C., 1924 (c. 97)7 s. 3 (2) ; Sc 
the Dominion enactment pjrevallB. — 
Canadian Credit M£N% Trust 


[1939] 2 D. L. R. 73 ; 1 W. W. R. 567 ; 
40 B. C. R. 464 ; 10 O. B. R. 369.— 
CAN. 


k. For **k. .1 — ** snbstitnte 

101 «. . 1 — •* 

101 Ul. ^.P^Wheieboth the 

Dominion Parliament Sc a provincial 
legislatnre have legislated on the same 
sublect Sc with the same obleet. Sc the 
legi^tlon is within the powers of the 



for Ontario v, Beciprocal Insiirers 
[1924] A. O. 828. ^ insurers, 

102. Add. Annotation .-—Held. A.-G. for Canada v. 

British Columbia (1929), 46 

X* Xi. XVf 1. 

106. Ad^ Anmotatima ApW. A.-G. for Ontario 
V. Beciprocal Insurers, [1924] A. C. 328. 

[19?5] A Comrs. v, Snider, | 

106. Add. Annotations : — Consd. Toronto Electric 
Comrs. V. Snider, [19251 A. C. 396. Refd. 
A.-G. for Ontario v. Beciprocal Insurers, 
[1924] A. 0. 328 j A.-G. for Manitoba v. A.-G. 
for Canada, [1929] A. 0. 260 ; A.-G. for 
Canada v, A.-G. for British Columbia (1929), 
46 T. L. R. 1. 

108. Add, CUaiiona : — 93 L. J. P. C. 101 : 130 i 
L. T. 101. I 

Add, Annotation : — Distd. Toronto Electric 
Comrs. V. Snider, [1925] A. 0. 396. 

108a. Question of substance, not of 

form.] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above st^ct., 
appropriate to itself exclusively a field of 
jurisdiction ir which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in ^ispects & for 
purposes exclusively within the provincial 
sphere, to deal with matters coinmitted to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to i^‘iovi.sion8 
as to licences & other conditions ; & It was 
provided that actions in. respect of suc.h 
contracts might be maintained in the cts. 
of the province. A Dominion Act of 1917 i 
inserted in the Criminal (Vide (B. S. Ciiu. 
1906, c. 146), sect. 508c, by which it was 
made on indictable offence for any person 


VoL ZTIL— DtpandendM. IJams UKt— lat 

to Bolictt or accept any iiuniranoe rWt 
cept on behaU of a co. or assocn* licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Div. : — Held : (2) the Act of 1922 was inira 
vires the province, since (a) its provisions 
were capable of receiving a meaning ao«‘nrd- 
ing to which, whether enabling or prohibitive, 
they applied only to persons A acta within 
the territorial jurisdiction of the province, 
A (b) although it might incidentally affect 
Aliens A dominion cos., it did not deal with 
tliem as such, but was an Act dealing with 
contracts of Insurance ; (3) the making &; 
ciirrylng out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
conti'acts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the pei*sons subscribing to a 
reciprocal insiiraiu'e contract was (a) a 
British subject not resident in Canada 
irriinigrating into Canada, or (b) an alien. 
In BO answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislatui o to enact Insurance Act, 
1917, ss. 11 & 12 {!), whereby restrictions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada; but sect. 12 (2) was hold to be 
invalid in relation to the subject of immi- 
gration. — A.-(l. t'oR Onta^iuo V. Rbcipuocat. 
iNSiTHRJis, 11924] A. 0. 328 ; 130 L. T. 738 ; 
68 Sol. Jo. 383 ; «u/> nom. A.-O. Foil Ontauu) 

V. UK(!rPUOCAL INSUKRTIS, CiiAiaoN V, U., 

OWR V. R., 93 L. J. P. 0. 137 ; 40 T. 1.. R. 
273, P. C. 

Anw)tati(nia : — A» to (1) Folld. Toronto Kloctric (^oinrH. v. 

Snldor. A. O. ,1115. Bold. A.-(i. for AlborU v. A.-(i. 

for Canada, [1028] A. C. 475. 

115; Add. Annotation ; - JBefd. A.-G. for Manitoba 
V. A.-G. for Canada, {1929] A. O. 260. 


Dominion Parllainont, the provincial 
logialation 1 b inoporativo. — 11. v. 
Shbndan, [1924] 3 D. L. R. 339; 3 
W. W. R. 617; 34 B. O. R. 161.— 
CAN. 

106 i* Power to repeal local Act.] — 

BUMBBY V. Hake (1877), 3 R. & C. 4. — 

CAN. 

St. Creation of new province — 
jRcjrfrirfion of leoiahitive powers.]- Iw 
exercising tbo authority to ostubllsli 
new provinoee gflven to it bv B. N. A. 
Act. 1871, the Dominion Parliament 
had power to enact Alberta Act, a. 17 
with Its protective pro vifslous restricting 
fidl leflrifiiativc power as to oduoation, 
notwithstanding that those provisions 
are a modiiicatibn of B. N. A. Act, 1867, 
8. 03. — R. (Brooks) v. Ulmkb, (1923] 
1 D. L. B. 304 ; 1 W. W. R. 1 ; 3S 
Can. Crim. Cas. 207 ; 10 Alta. L. R. 
12.— CAN. 

•V. Legialation inconsUUnt with pro- 
vincial rights — Powers conferred on 
Board of Commerce.] — The Dominion 
Parliamont cannot confer on the Board 
of Commerce jurisdiction that would 
restrict t^ liberty of the Inhabitants 
of a provinoe. — A.-G. fob Ontario v. 
Canadian Wholbsalb Grocers 
As^ON.. [1923] 2 D. L. H. 617 ; 39 
Can. Grim. Cas. 272. — CAN. 



I 


m (p. 431) II. .]— Peek v . 

SiUELiw (1881), C A. B. 639 ; 3 Cart. 
2GC.— CAN. 

o (p. 431) I. liaakrupicv Act, 

1020 (c. 34), «. 11 (1) (10) — Infra vires.] 
— BKLANOKn. ETC. V. BOYAL BaNK OK 
Canada, [1920] 2 D. L. H. 929 ; (19201 
S. C. R. 218; ajOTd. sub nom. 1U>vaj- 
Bank of Canada v. Lahuk, [1928] 
A. C. 187 ; 139 L. T. 662. P. C.— CAN. 

fiw. Builfiing societies — In Quebec — 
Liqui/ialum of — Ultra vires. p- McCi. AN* 
AoiiAN V . St. Ann’s Mutual Building 
SOCIETY (1880), 24 L. C. J. 162; 2 
Cart. 237.~CAN. 


iy. Cheese factories — Act to prevent 
fraud against — Valid .] — B. v. Stone 
(1892), 23 O. B. 46. CAN. 

•z. Ccrpvright .] — Smilkb V. Belkord 
( 1877), 1 A. R. 430 ; 1 Cart. 676.— CAN. 

sb. Educaiion.] — Held : Alberta Act 
(D., 190.5, o. 3), ». 17, was wltldn the 

J ^owers of the Domhuon ParUamont. — 
ie Alpkrta Act, Section 17, [1927] 2 
D. L. R. 993 ; [1927] S. 0. R. 364.— 
GAN. 


114 iv. .) — Part IV. added 

to Canada Temperance Act, prohibiting 
the importai'ion of Intoxicating liquor 
into thoHe provinces %vheni lt« sale tor 
bevcDigc purposes is forbidden by pro- 
vincial Ihw. Is intra vires the Ootuinlou 
Parti'iment. — G old Beal, Ltd. r. 
Dominion Express Co. A.-G. for 
Alberta pRoviNrE (1921), 62 D. L. R. 
62 ; 62 S. C. R. 424 ; [1921 1 3 W. W. B. 
710 ; a/fg. 68 D. L. K. 61 ; 34 Can. 
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Criin. Cua. 259; JO Alta. L. R. 113. — 
CAN. 

116 if}. Bg 45 Viet. c. 119— 

Valid.]- Re QuKiirwj Timber Co. 
(1882), Cout. 43.— CAN. 

r (p. 432) I. lieguhdions as to 

inland fisheries — Valid.] — Bayer v. 
Kaizkr (^1894), 26 N. 8, 11. 280.— CAN. 

r (p. 432) ii. .]— The pro* 

vlHioriH of Flsbtjrii'H Act, 1914 (c. 8) 
(Doni.), BH. 7 a, 18. for the llceuBing & 
taxing of ttbh oannerios ; — Held : ultra 
vires . — R. O. SOMWHVU.LE CANNKItV 
Co., Ltd. fB. C.). [1927] 4 1). L. R. 494 ; 
(19271 3 W. W. R. 216 ; 49 Can. Cririi. 
CoH. 66. - CAN. 

r (p. 432) iii. A rrigula* 

tlou mado by order In Coujicn purBuant 
to the power given by iJorninlon 
FiHhcri<!H Act, a. 46, & adopted from a 
prftvlnclal re^ilatluu, to the elTeot 
that no one snalJ llnh by moans other 
U»an by angling & trolling except 
under lIf?eD«e from a duly authorlHcd 
officer of the ITovlncial Govt, was not 
open to obje<dlon on the principle that 
Parliament lias no power to divest tbo 
Iioniinlon in favour of the Ih-ovlnee 
of a leglBlatlve power conferred on It 
by the B. N. A. Act,— 8 kko v. Gault 
(1921), 50 O. L. R. 27 ; 64 D. L. R. 
327.-"CAN. 

b (p. 432) 1. Ouarding of cross* 

ingsA—Re Canadian Pacific By. Co. 
& County & Township op York 
(1896), 27 O. B. 559.— CAN. 
y I, Dominion Insurance .4ct, 



Cates 116— 188b. 


English and Empire Diges*! Sttfflement. 


110. Add* AnnotcUion : — Refd. A.-G. lor Quebec v* 
Nipissing Central By. & A.-0. for Canada, 
[1926] A. C. 716. 

117. Add* Annotations Apld. A,-G. for Manitoba 
V* A.-G. for Canada, [1029] A. 0. 200. Refd. 
A.-G. for Ontario v* Reciprocal Insurers, 
[1024] A. C. 328 ; Toronto Electric Comrs. 
V* Snider, [1926] A. 0. 396 ; Proprietary 
Articles Trade Ai^ocn. v* A.-G. for Canada, 
[1931] A. C. 310. 

1 17a. .] — Sale of Shares Act, 1924, & 

Municipal & Public Utility Board Act, 1926, 
both of Manitoba, are ultra vires under 
British North America Act, 1867 (c. 3), s. 92, 
in so far as they purport to prohibit Dominion 
cos. from selling their own shares within the 
Pmvince without the consent of a Provincial 
f3omr, or Board, since thereby they interfere, 
directly & substantially, with the status 
& capacity conferred on the cos. by Dominion 
legislation intra vires under British North 
America Act, 1867 (c. 3), s. 91. — A.-G. for 
Manitoba v. A.-G. for Canada, [1929] A. C. 
200 ; 98 1.. J. P. C. 65 ; 140 L. T. 386 ; 45 
T. L. R. 146, P. C. 

119. A(M* Annotations : — As to {\) Refd. Montreal- 
Corpn. V, Montreal Harbour Comrs., Tetreault' 
V. Montrcjal Harbour Comra., A.-G. for 
Quebec v. A.-G. for Canada (1925), 42 T. L. R. 
08 ; A.-G for Quebec v, Nipissing Central Ry. 
& A.-G. for Camida, [1926] A. 0. 716. 

119a. .] — (1) Fisheries Act, 1914, 

ss. 7a, 18, requiring pers- ns who operate for 
commei'cial purposes a iish cannery, & in 
British Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
fi'om the Canadian Minister of Fisheries are 
rdlra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made j 
for British Columbia under sect. 45 of the 
same Act do not give the Minister a discretion | 
to refuse an application by* a propei ly quaiilied 

E ersou for such a fishing licence as is required 
y those regulations. — A.-G. for Canad'a r. 
A.-G. British Columbia, [1930] A. C. 
Ill ; 99 L. ,T. P. 0. 20 ; 142 L. T. 73; 46 
T. h, R. 1, P. C. 

120. Add. Annotation: — Rofd. The Fagernes 
[1927] P. 311. 

121. Add* Annotatwn : — Refd. A.-G. for Quebec 
V. Nipissing Central Ry, A.-G. for Canada, 
[1920] A. C. 716. 

121a. Safeguarding navigation of river 

obstructed by bridge included.] — British 
Nortli America Act, 1867 (c. 3), a. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion ^ shipping, ifc sect. 92 (10) excludes 
fi-om the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limits of the province, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to bo for the general 
advantage of Canada. In the cose of two 
railway bridges, one of them authorised by 
dominion statute, which fell witliin the 
exception: — Held: (1) the right <Sc power 


of safeguarding the navigation of the river 
passing under A alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights Sc powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Groat Britain the 
United States in 1842, the Ashburton Treaty, 
which proceeded on l^e assumption that the 
Govt, of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, A the change 
made being wholly consbtent with the 
treaty. — A.-G. for New Brunswick v. 
Canadian Pacific Ry. Co., A.-G. for 
Canada Intervening (1925), 94 L. J. P. C. 
142 ; 133 L. T. 436, P. C. 

122. Add* Annotation : — Refd. A.-G. for Quebec 
V* Nipissing Central Ry. A A.-G. for Canada, 
[1926] A. C. 715. 

122a. Expropriation of provincial Crown 

lands.] — Railway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent of the Governor-General, to take for 
the use of the railway provincial Crown lands 
as well as Dominion Crown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), ss. 91 (29), 92 (10).— A.-G. for 
Quebec v. Nipissing Central Ry. Co. A 
A.-O. FOR Canada, [1926] A. 0. 715; 95 
L. J. P. O. 221 ; 135 L* T. 520 ; 42 T. h. B. 
591, P. C. 

124. Add* Annotations : — Refd. Canadian Pacifle 
By. Co. V* Toronto Transportation Com- 
mission ; Toronto Transportation Com- 
mission V. Canadian National Railways, 
[1930] A. C. 686. 

125a. Regulation of running rights.] — Applts, 

owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railvray Co. 
under ag^ements, A traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct a short 
track joining it i—Held : the Railway Board 
had power to grant the application, since 
applts.* line was part of a system of railways 
operated together, A connecting one province 
with another, A it was within the legislative 
authority of the Dominion under British 
North America Act, 1807 (c. 3), s. 92 (10) (a). — 
Luscar Collieries v. McDonald, [1927] 
A. C. 925 ; 97 L. ,T. P. C. 21 ; 137 L. T. 779 ; 
43 T. L. R. 801, P. O. 

128a. Question of substance, not«of form.] — 

A.-O. FOR Ontario v. Reciprocal Insubebs, 
No. 108a. ante. 

128b. Insurance Act, 1927, ss. 11, 12,65, 66 

— Validity.] — A.-G. OF Quebec v. A.-G. of 
Canada (1931), 48 T. L. R. 73, P. C. 


as. 11, 12 (1), 71. 71 a, 134, 134a— 
Ultra l?c iKSUHANoie Co.v- 

THAcm 2 D. L. 11. 204 ; 68 

O. L. K. 404.— CAN. 

ad. Jnierfsi — Avwunt of — R* S* C*, 
1.S8U w. 127), », 7 — intra vires.1 — 


V. Euikburqh Like Asscru- 
ANCK Co. (1003), 23 C. L. T. 190; 6 
O. L. R. 057 ; 2 O. VV, R. 258.— 
CAN. 

c (p. 433), For substltuU^ 

i “128bi.** 


128b ii. Imposition of additional 

custmns <Iu/tcs .] — field : 53 Vlct. c. 20, 
s. 10, ivos not vUra vires tbo Domioion 
Parliament. — A.-G. of Canada t. 
Foster (1892), 31 N. B. R. 153.— CAN. 
sf. Migratory Birds Protection Act 
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VoL XVU. — ^Dependendefi. Caaes 12Bc — ^128d. 


128c. Power to Impose customs duty — Alcoholic 
liquor Imported by provliice.]--Oiifitoins & 
other duties imposed by the Dominiou of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt, of British Columbia 
for the pux^ose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), 8. 91, heads 2 & 3, to impose 


duties upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “ property of a province from 
taxation. — A.-G. op British Columbia w. 
A.-G. OP Canada, [1024] A. 0. 222; 130 
L, T. 257 ; 40 T. L. B. 4 ; 08 Sol. Jo. 68, P. C. 

128d. What is — Export tax.] — A.-G. for 

British Columbia u. McDonald Murphy 
Lumber Co., Ltd., No, 186e, post. 


1917 (c. 18) — now far intra vires.] 

— R. tJ. Stuart, {19251 1 D. L. ll. 12 ; 
[19241 3 W. W. R. 648.— CAN. 

tJ. Soldier SetUetneni AcU ss. 33. 34 
— I^a vires.] — R. v. Powers, 11923] 
Exch. O. U. 131.— CAN. 

•k. Judges Act, R. S. C., 1900 (e. 
138), ss. 33-35. J— In so far os the 
al>ovo sects, atteiopt to dla(jualify or 
prohibit a judgro of the Kingr’s Dencli 
from actitigr an an arbitrator in iimtterH 
lyinjf wholly \vlUiin provincial control, 
they are vlfra vires. — Wi.vnipkci Corpn'. 

V. Oross (Man.), fl92Cl 4 D. L. R. 318 ; 
1192G1 2 W. W. R. 8G8.— CAN. 

p1. LuC'Slock Live-stock Producta 
Act, 1923, <£• regulaiions ynadc there- 
under — How far ultra vm*«.] ~U. v. 
Collins. [1926] 4 D. L. H. 548 ; 4(> 
Can. Crim. Caa. 282 ; 1.9 O. L. R. 453. 
—CAN. 

120 i. Pilotage.^ ~\l. v. Peters 
(1873), N. B. DUf. 13S.--CAN. 

I (p. 434) i. .}—llcld: Criminal 

Code, 1 892, as. 865 8: 806, wore intra vires 
the Dominion Parliament. — Flick v. 
Brisbin (1895), 20 O. R. 423.— CAN. 

o (p. 434) i. .] — If an act pro- 

hibited by the Doiiiluiou Parllaiiiuiit 
Is one that may bo corisideiHid a criminal 
matter, Its prohibition cS: the subject of 
eridoncu establlshiug such act are 
within the powers of Parliament, even 
though the act is one that, relates to 
proiKjrty & civil rights. — 11. v. Poulin 
(A lta.), [19251 1 D. L. R. 618; (19251 

1 W. W. U. 16; 43 Can. Ciiin. Cus. 
242.— CAN, 

o (p. 434) ii. .] — Criminal 0»de, 

s. 734 : — II eld : intra fnres. — Dowsktt 

V. EDMU.vofl (Alta.). (1926) 4 1). L. U. i 
796 ; (19261 3 W. W. R. 447 ; 40 Can. \ 
Crlm. CttH. 330. — CAN. 

o (p. 434) 111. Sect. 734 of 

the Canadian Criminal Code, so far u.s 
it purports to prohibit civil proceedings 
In respect of an assault after the dis- 
charge of the penalty Imposed In a 
crinilnul prosecution under the Code, 
is ultra vires of the Parliament of 
Canada. — Rice v. Mebsengkr, (19291 ; 

2 D. L. R. G69 ; 61 Can. CTlm. Can. | 

147 ; 60 N. S. R. 399.— CAN. i 

o (p. 434) Iv. Issue of cvrtiflcate I 

releotting from all further proceedings 
civil or criminal.] —Held : 32 & 33 

Viet. c. 20, 8. 45, is not ultra vires. — 
WiiEON V. CODYRE (1806), 26 N. B. K. 
516.— CAN. i 

q (p. 434) 1. .]— O’Bkie.n v. ! 

Royal George Co., L'cv., 11921] 1 

W. W. R. 559 ; 57 D. L. R. 301 ; 10 

Alta. I.. R. 373 ; 35 Can. Crlm. Cas. 
22.— CAN. I 

q (p. 431) il. — .1 — l-cgisla- ; 

tlon of a i>rohibitive character passed 
for the purpose of compelling obscrv- i 
anco of the Lord’s Day falls within 
B. N. A. Act, 8. 91 (27), which confers i 
on the Dominion Parliament <;xcluslve 
Jurisdiction to legislate with respect to I 
criminal law. — Cl.vrke r. Wawken ! 
Rural Municipality, ( 1 930 ) 2 D. L. 3 1 . i 
596 ; 1 W. W. K. 319 : 53 Can. C. C. j 
366 ; sub nom. ICx p. Clarke, 24 1 
S. L. R. 327.— CAN. ; 

• (p. 434) i. Canada Grain 

Act, 1919, s. 95(7) — W helker uncillary i 
to or necessary for operation of Domi- j 
nton laRJ.J— The above Act is not In the ‘ 
nature of an ancillar}' provision which, I 
whilst encroaching upon matters j 
assigned to the provincial legislatures, i 


is required to prevent a scheme of a 
Dominiou law being defeated ; nor is 
it a cose where, In order to operoto a 
validly enacted law, procedure must 
bo adopted to make eiiective that law 
even though it invades the legislative 
Helds of the provinc-es In respect of 
property or civil rights. — R. v. 
Eastern Terminal Kij?vatou Co., 
11925] S. C. R. 434.— CAN. 

» (p. 434) Ii. — .]- *The pro- 

visions of the above Act, i*oquiring a 
primary grulii-dealor to take out a 
lioenoe tliertauuler, & prescribing the 
form of oontmet to bo used on the 
puixjhaso of grain, are nllra vires . — 
Trimule V. Capung. {^1927] 1 I), L. R. 
717 ; (19271 1 W. W. R. 188 ; 22 Alla. 
L. 11. 530.— CAN. 

1 (p. 434) in. JVfir lemslatUm 

— PHtablishnient of Catuula Wheat 
Hoard.] — IleUl: the legishiiioti & 
Orders In Connell estubiisliing the 
Board wore intra vires the Dominion 
Parliament as being either (a) legislu- 
tion arising out of war, or (b) ixigula- 
tion of Iratle & commerce.- -A.-G. for 
Canada v. Alexander Brown Mill- 
TNO & Elevator Co., (19231 4 1). L. R. 
443 ; 53 O. L. n. 298.— CAN. 

dd I. Courts — Power to establish- ~ 
Maritime court — Jurisdiction limited to 
Ontarw — Valid .] — The Picton (1879)» 
4 S, C. R. 648 ; 1 Cart. 557.— CAN. 

dd ii Power to cadend juris- 

dijtion - Court created by Imperial 
Act— V alii p-X.-G. of Canada v. 
I"I.INT (hro. 16 8. O. R. 707 ; 4 

OxH. 288 -C/.N. 

dd iii. - .]—neld: the 

Doininlou PurJUrient had power to 
confer Jui'lsdletlon on a ct. to tiy 
offencM'S against lulund Revenue Act, 
R. B. G. c. 34.— R. V. Kennedy (1902), 
3.5 N. S. H. 2G0.— CAN. 

sp. Ajrfieul to Supreme tJourt of 
Canada — 42 Viet. c. 39, s. 6 — Ultra 
r/rrs.j— G rand Trunk Ry. Co. v. 
Credit Valley IIy. Co. (1875-1908), 
1 Cout. Dig. 282.- CAN. 

6t. Jury —Selection of jurors — In 
criminal cases .] — R. v. O’Rourke 
(1882), 32 C. P. 388.— CAN. 

8W. (Jjrium Narcotic Drug Art.] - 
Tho Opimn & Narcotic Drug Act, 1923, 
now R. B. C. 1927, c. 144, 1 h intra vires. 

— B. r. Gordon, 11928] 2 D. L. B. 
315 ; 11928) 1 W. \V. R. 678 ; 49 Can. 
Crlm. Cub. 27 2.-- CAN. 

sx. .] R. r. Wakabayashi, H. 

V. Lore Yii*, (1928] 3 D. L. R. 220; 
(19281 1 W. W. R. 487 : 49 Cun. Crirn. 
Cas. 392 ; ,39 B. C. B. 310— CAN. 

sy. Airriculiurc —TAvc SUtek Pedigree 
Art.] —" AgricuItiu*o ” wdthin li. N. A. 
Act, 8. 95. is not re8trlct.e<l to the 
enltivutlon of tb<? fields. The puriioso 
of Live Bt.ock I’cdlgree Act l>eiug to 
Improve the riuolfty of live stock on the 
faniiH of the Dominion, it Is intra vires 
of the Uoiidnion under said section. — 
K. V. Davenport, (1928) 2 D. L. R. 
852 ; (1928] l W. W, R. 876 ; 50 Can. 
Crim. Cas. 40. — CAN. 

»7.. Gold <1^ Silver Mar Icing Act 
intra vires.) ^-11 cld : Gold & BJlver 
Marking Act. 7 & 8 Edw. 7, c. 30, 
ti. 16 (5), Is intra vires of the Dominion 
Parliament. — R. v. Lee (1911), 18 
(). W . R. 845 ; 2 O. W, N. 033 ; 23 
O. L. H. 400 ; 18 Can. Crlm. Gas. 
4 80.— CAN. 


R. S. C.. 1927, dr Criminal Code, 

s. 498.1 — Held : ultra vires the Parlia- 
ment of Canada . — Rc Validity of the 
COMBIN 1 C 8 Investigation Acr & of 
8. 498 of the Cuiminai. Code Rkfkr- 
KNCK, 119291 2 D. L. R. 802 ; 8. C. R. 
409 ; 52 Can. Grim. Cas. 223 ; ajfd., 
(1931) A. C. 310.— CAN. 

sb. Fines — Payment to municipnl 
authority .] — The proviso to soot. 1036 
of the Criminal Code, cmaeting that the 
tines l•oferped to therein shall bo paid 

t, o the inuiihdpal authority. Is ultra 

u/rtis. —T oronto v. K., (1930J 4 

D. L. n. 553 ; 54 Can. C. (1 72 ; 65 
O. L. R. 320 ; ra^sg., (1929] 4 D. L. U. 
832 ; 52 Can, CrJm. Oas. 59 ; 61 

O. L. It. 129. ' CAN. 

■ 0 . lUnisr to prohibit harbouring 
gttods within territorial W’afers.l —The 
Parliament of Canada, In legislating 
for tlie elTectIve observance of Its 
customs law the protection of its 
revenue, may pindiihil the harbouring 
of gorulK within the territorial waters of 
Canada, it thus s. 217 (4) of the 
Custom.s Act, R. B. C.. 1927 (Q. 42). Is 
infra viim. — R. v. Boutii.ikr, (1929| 2 
D. I.. U. 819 ; 51 Can. Crlm. Cos. 311 ; 
00 N. B. R. 492.— CAN. 

sd. Water power — Pmoers relating to,] 
— Re VVa’I’erh & Water Pow'krh 
U lCFBRKNUE. (19201 2 D, L. R. 481; 
8. C. K. 200.— CAN. 

Be. Special War Rmrnue Ad, R. S. C„ 
1927 — Sect. 16 — Intra vires.] — A.-Q. 
FOR Ontario v. A.-G. for Canada 
(1931), 2 D. L. R. 297.- CAN. 

Bg. SrcLs. 4, 11, 12, 65, 66, 91, 

123. 333— Ultra vires.]— A..-0. for 

Ontarh) V. A.-G. FOR Canada, 11931] 
2 1). L. R. 297.- CAN. 

sk. AfaZes/ax.l— Bpiiscial W’ar Revcnin^ 
Acti B. 58 i—Urld : intra vires.— R. v. 
Milleic CoiTRT & Co.. I1930J 3 D. L. R. 
745.- -CAN. 

Bl. Insurance Ad, R. S. C., 1927 — 
Sext. 134 — Jntra i>irrs.]' A.-G. for 
Gntaiuo V. A.-G. FOR Canada, (19311 
2 D. L. if. 297. -CAN. 

BO. Federal Distrid (■ommisHiun Ad.] 

I Thci Federal DlHtrlct ConmilHsloii 
I Ad, 1927, is wllhiri ihe powers of the 
J'arlinTmmt of Canada; •& tlio t/Vun- 
1 inisHlon’s bye-law forbidding the oixtu- 
tJjm upon the ComniisMlon's driveway 
of any vehicle for t he. fmiiKportatlon 
of paHHeng«;rH for hire, 8c H-s hyc-laws 
ju'ovldlng a penalty for non-comj)lhnic.<'., 
(t Its agrccrm.nt giving tlie Gttnwa 
Elect, rio Ry. Co. the exclusive right, to 
ofx^rate sight -seeing buHses for hire on 
the driveway, are within tlie povverH 
of the Conmiission.- 11. r. Rei» Line. 

! Ltd. (1939), 54 Can. C. C. 271 ; 66 
O. L. R. 53. CAN. 

Bq. duHtonis Ad. 1927 — LiahilUy of 
vessel hoetring within Iwelre miles to 
1 seizure — Jntra -Duni'HV v. 

' (Muour, (1030) 4 D. Jj. R. 159 ; nffp., 

I 11930] 3 1). L. R. 70.~ CAN. 

' sr. - Trendolm V. 

; MoCaktijy, (19301 1 D. Ij. R. 671. CAN. 
' st. Trade Unions Act, 1927.]' The 
I Trade L'nions Act Is a statute dealing 
solely witli property (t e.lviJ iJghl>i, & 

' ttao'dore utiru vires of the Dominion 
! I'urllameTit tk, quit e Uieiyectual to e.onfer 
: any valhl status on a trade unhm. - - 
! AMAUMMATKD Jif'iLDLTtH CxjUSCtT. V. 

: Herman, (19301 2 1). L. R, 513; 6.5 
; O. L. R. 296.— CAN. 

sv, Uitil mrvanlH— Lxdusite voWtrs 


Ba. Conddnes invesiigaium Act, of salaries Who are Not harbour 
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Cmm 18e »- 1 85a. Ekoush and Bums: Bxgkst SumjiMKNT. 


180a. ** P«aee» order & ipood govenunent ot 
Canada ’'—Whether trade dieputee hiohided.] 

•—Toronto Electrio Comrs. v. Sniper, No. 
179a. poMi, 

180b. Taxation — Income tax.] — (1) The Parlia- 
ment of Canada bad power under British 
North America Act, 1867 (c. 8), s. 61, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1019, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

(2) A minister of the Govt, of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payaole to him under 
statutes of the province. — Caron v. B., 
[1924] A. C. 909 ; 94 L. J. P. C. 9 ; 182 L. T. 
218 ; 40 T. L. E. 874, P. 0. 

180c. Salary of provincial official — Whether 

liable.] — Caron v, R., No. 130b, ante. 

130d. Navigation of river — ^Formerly considered as 
In provincial control — Ashburton Treaty.] — 
A.-G. FOB New Brunswick v. Oanaptan 
Pacific By. Co., A.-G. for Canada Inter- 
vening, No. 121a, ante. 

180e. Criminal Code, s. 1036 (1)- Disposal of 
fines — Intra vires.] — Toronto (City) v. H. 
(1931), 48 T. L. E. 69, P. 0. 

180f. Combines Investigation Act, 1927 — Validity.] 

— Combines Investigation Act, E. S. Can., 
1927 (c. 26),by sect. 86 makes it an indictable 

^ offence, pimlshable by fine or imprisonment, 
to be a party to the formation or operation 
of a “ combine as deflii id by sect. 2, that is, 
shortly stated, a combine which is to the | 
detriment of the public & restrains or 
injures trade or commerce. Inquiries 
whether a combine exists are to be con- 
ducted by appointed officials, who are given 
3 )owei’s to examine books, demand ictums, 
& simimon witnesses. By sects. 29 A 30, 
customs duties may be reduced, & licences 
i*evoked, where the duties are used to facili- 
tate a combine, or when the holder of a 
patent uses it so as unduly to limit manu- 
facture or increase the price of any article. 
The Criminal Code, B. 8. Can., 1927 (c. 36), 
s. 498, makes it an indictable offence, punish- 
able by lino or imprisonment) to conspire, 
combine, or ag:^e imduly to limit trans- 
poi'taiion facilities, restrain commerce, or 
lessen manufacture or competition ; — Held : 
sect. 498 of the Code & the Act, excepting 


sects. 29 & 80, were intra vires the Padiom^t 
of Canada under Britidh North America Act, 
i 1867, B. 91, head 27 (<R4minal law), A sects. 29 
i & 30 could be supported under sect. 91, 

I heads 8 ds 22. The legislation being in its 
2 >ath A substance withhi enumerated heads 
of sect. 91, it was not material that it affected 
property A civil rights in the Provinces 
(sect. 92, head 18), or if it affected, which it 
did not, the admMsiration of justice in the 
Provinces (sect. 92, head 14). The Dominion 
could employ its own executive officers to 
carry out legislation which was within its 
coni^itutional authority. It was uimecessary 
to discuss whether the l^islation was inira 
vires also under sect. 91, head 2 (the regula- 
tion of trade A commerce), but the Judicial 
Committee did not assent to a contention 
that the power under that head was confined 
to the furtherance of a general power which 
the Dominion possessed ind^endently of it. 
— ^Proprietary Articles trade Assoon. 
V. A.-G. FOB Canada, [1931] A. C. 310 ; 100 
L. J. P. C. 84 ; 144 L. T. 577 ; 47 T. L. E. 
260, P. C. 

180g. Aviation — Exclusive power of Dominion 
Legislature.]— A.-G. of Canada v. A.-G. of 
Ontario (1931), 48 T. L. E. 18 ; 76 Sol. Jo. 
796 P C 

130h. Special War Revenue Act, 1927, ss. 16, 20, 21 
— ^Validity.] — ^A.-G. op Quebec v. A.-G. op 
Canada, 48 T. L. E. 73, P. 0. 

181. Add, Annotation: — Refd. Eoyal Bank of 
Canada v. Lame, [1928] A. O. 187. 

132. Add. Annotations: — Apld. Eoyal Bank of 
Canada v. Lame, [1928] A. C. 187. Refd. 
A.-G. for Canada v. A.-G. for British 
Columbia, [1030] A. O. 111. 

184k Add, Annotation : — Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. 0. 328. 

136. Add, Annotations: — Refd. A.-G. for Manitoba 
V, A.-G. for Canada, [1926] A. 0. 561 ; Erie 
Beach Co. v. A.-Q. for Ontario (1929), 46 
T. L. R. 33. 

186a. Direct — What Is.J — A tax is not 

“ direct taxation within British North 
America Act, 1867 (c. 3), s. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who pays. 

In answer to questions referred by the 
Governor-General, namely: (1) whether 


commi^tHianers .) — Jir. Hamilton H ar- 
bour UOMIW., |1»3()1 2 1). L. R. 609 : 
06 O. L. K. M».-^ CAN. 

■w. to atUh^oriae infir-pro^ 

vindal endorsemaU of search Moarrants.} 
— Th<i DomlBlow Pariiumout has power 
to authoriBO peace olUcers & others to 
act iMiyoiid tbo liiaita of the ordluarv 
scope of their provinolal duties iit can, 
ill u oriiniuul proseoutiox) or for tho 
purimso tliereof, uuder sect. 91 of the 
British North America Aot, dt»al with 
the pentoual property of clUiens In any 
ITovtiioe Sc authorlso its selKiCro by a 
constable or peace ofheer acting under 
sect. 629 of tho Orimltial Code . — He 
K. V. SOUiOWAV Sc UtUB (1930), 64 
Con. C. 0. 2H ; 65 O. h. H. 677.— CAN. 

•X. Hadio communication,] — lie 
Rai>io CoMAitrmoATioNS Reoitlatiom 
& Control ItEFfiKEKox. [1931 J S. C. R. 
611. — CAN. 

PABT a. SECT. 8, SUB-SBCT. 4.- 
^ A. <b) Ul, 

w I. * Nava Scotia HaQway 

Arranaement Act — Vltra vfres.]— -MtTR- 
IKKJH V. Windsor Sc Annapolis Ry, 
Oo. (1877), 8 Owrt. 368.— CAN. 


w ii. Nova Scotia WindUtg-up 

Act — Valid.] — He Wallaor Hobstis 
Obey Stone Co. a881), 3 Cmrt. 374. — 
CAN. 

a (p. 435). For ‘Va. Tavaiion — 
Direct — Power to impose ,] — *’ sub- 
stitute ** ISSai. Taxation — Direct — 
What is.)— 

b (p. 486). For b ” substitute 
•• 136a ii.** 


0 (p. 435). For ** 0 ” substitute 
“ 136a lU.” 

136a lY, .1— aty 

Act (Sesk.), s. 415a» which empowexe 
the city council to enact a byo-law 
requiring every person attending a 
place of amusement to pay a tax upon 
each admission to such place, is intra 
vires, as it is a direct tax Sc comes 
within the taxation powers of B. N. A. 
Act, 8. 92 (8 ).^ — Clarke v. Moose 
Jaw (City), 119281 2 D. L. R. 216; 
16 Sask. L. k 332 ; il923J 1 W. W. R. 
1126.— CAN. 


136a V. — r- .) — ^A muul- 

eixMi] tax sought to be imposed on a 
trustee on assessment unoer Ontario 
Assesament Aot, H. S. O., 1014 (o. 195X 

28 


s. 13 (3). as onactod by 1922 (c. 78), 
s. 12, in resppet of income ** not 
vi'holly distributed annually,*' is an 
ludirect tax Sc ultra vires . — City op 
Windsor Corpn. v. McLeod, [19263 2 
D. L. R. 97 ; [1926] S. O. R. 450 ; 67 
O. L. R. 15.— CAN. 


135a Vi. . 3 — Deft., 

the body incorporated by tho British 
Columbia Land Settlement Sc Develop- 
Act, took proceedings under ss. 46-55 
of the Act, R. S. B. 0., 1924, c. 128, 
with respect to lands of which pltf. 
was the registered owher. Sc penalty 
taxes provided for by s. 53 were im- 
posed. Pltf. sued deft., attacking said 
legislation as ultra vires, as providing 
for indirect taxation, Sc olaimed 
damages, an injunction, etc. : — Held : 
tbo taxation effected upon the land Sc 
the owner was direct & infra vires . — 
RA'PTKNBURy V. LAND SETTLEMENT 
Board, [1929] 1 D. L. R. 242 ; S. C. R. 
52 ; Qffg., [1928} 3 D. L. R. 382 : 2 
W, W. R. 475 ; 39 B. a R, 52i.— 
CAN. 

186a vIL — . 3 — By sect. 

3 of the IPxoduoe Marketing Act of 



the legislature of Manitoba had authority to 
enact c. 17 of Its statutes for 1923, entitled 
An Act to provide for the collection of a 
tax from persons selling grain for future 
delivery,” & (2), if the Act was ultra vires in 
certain ports, then in what particulars it was 
ultra vires : — Held : tlie Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to ptiss it in a trun- 
cated form. — A.-G. fou Ma^^itoua u, A.-G. 
FOR Canada, [1925] A. C. 501 ; 94 L. J. P. 0. 
146 ; 133 L. T. 193 ; 41 T. L. H. 409 ; 69 
Sol. Jo. 445, P. C. 

Annoialion : — Consd. A.-G. for Britiuh Columbia t\ Canadian 
Paoiflc Rr*. [11*27] A. C. 931. 

185b. .] — A tax imposed by a 

provincial legislature, in respect of a com- 
modity, is an indirect tax, & ultra vires under 
British North America Act, 1807 (c. 3), 
s. 92 (2), if from the terms of the Act there 
appears an expectation intention tliat the 
person i*equired to pay the tax will indemnify 
himself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have t .ken place. 

An Act oL the legislature of British 
Columbia, Put 1-Oil Tax Act, R. S. B. O., 
1924 (c. 251 ), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thereon, is in valid.— A.-G. Fou liiiiTisii 
Columbia v. Canadian Pacific By. Co., 
[1927] A. 0. 934 ; 90 L. J. P. C. 140 ; 137 
B. T. 746 ; 43 T. L. B. 750 ; 71 Sol. Jo. 701, 
P. O. 

Jnnointion : — Uonsd. KHo Beacb Co. v. A.-G. tor Ontario 
(1920). 40 T. J.. R. 33. 

135c. •] — The Halifax Corjni. 

charter provid(‘d that the owner of property 
let to the (h'own, or to any person exempt 
from taxation, shoiild be deemed to be in 
occupation theieof, A should be asscjs-sed A 
rated to business tax if the premises were 
used for business purposes eld : the tax j 
was a direct tax falling within the authority ! 
of British Noiih America Act, 1807 (c. 3), 
B. 92 (2), & w’as within the jmwors of tlie 
province. — Halifax Oori^n. v. Paiubanks’ 
Estate (1027), 44 T. L. R. 5 ; 71 Sol. Jo. 
940, P. C. 

Succession duty.] — See Nos. 

140^1 49a, post. 

iSSd. .] — ^Mine Owners Tux Act, 

1923 (c. 33), of Alberta, purported to impo.^e 


Vol. XVn. — ^Dependencies. Cases 136a — ^141. 

ui>on every minoowner, as therein defined, 
a percentage tax upon the gross revenue of 
Ids mine during each preceding month : — 
Held : the tax was not direct taxation within 
British North America Act, 1887 (c. 3), 
8. 92 (2), & the Act was ultra vires, — R. v. 
CAT.EDONTAN COLLIERIES, [1928] A. O. 368 ,* 
97 L. J. P. C. 94 ; 130 L. T. 625 ; 44 T. L. H. 
022, F. C. 

AnnoUtiitm : — Refd. A.*G. for British Columbia v. McDonald 
Mmphy Lumbei* Co.. [1930] A. C. 357. 

135e, .] — Forest Act, 1924, s. 58. 

of British Columbia, imposed a tax upon all 
timber cut within the Province, except that 
upon wliich a royalty was payable, but pro- 
vided that in the case of timber used or 
manufactured in the Province there should 
be a robatfi of nearly tJie whole tax. The 
Act prohibited under penalty the export 
of any timber without a certificate that the 
tax due in respect of it hml been paid : — 
Held : (1) the tax was invalid because it was 
an export tax, A so fell wfithin the catc^gory 
of duties of cunt-oms & excise, which the 
Dominion legislature liad exclusive x»ower to 
impose by British North America Act, 1867 
(c. 3), s. 122 ; (2) also because it was indirect 
ttixiition, A thoroforo not within the legis* 
lative power of the Province under sect. 92, 
head 2, of that Act ; (3) a tax levied on a 

crmimeroial commodity upon the cxicasion of 
its exportation in pursuance of trading 
transactions cannot bo described as a tax 
whose incidence, by ils nature, is such that 
it is finally borne by the first i)ayer &. is not 
susceptible of being passed on. — A.-G. FOU 
British Golumbia v. McDonaj.i) Murbhy 
Lumber Go., ]..td., [1939] A. G. 357 ; 99 
L. J. 1\ C. 113 ; 143 L. T. 1 ; 46 T. L. R. 
260, P. 0. 

136. Add. Amioiations Consd, Halifax Cori)n. v, 
Fairbanks’ Estate (1927), 14 T. L. B. 5; 
H. V. ( ’aledoriian Collieries, [1928] A. C. 368; 
Elio Beacli Go. v, A.-U. for Ontario (1929), 
46 T. L. R. 33. Refd. Caron v. R., [1924] 
A. C. 999 ; A.-O. for Manitoba v. A.-G. for 
Canada, [1925] A. G. 561 ; A.-G. for British 
Goliimbia v. Canadian J^icilic Ry., [1927] 
A. C. 934 ; A.-G. for Manitoba v, A.-f>. for 
Canada, [1929] A. C. 260. 

138. Add. A7Uioiaiiott.s : — Reid. A.-G. for Manitoba 
V. A.-G. for Canada. [1925] A. C. 561 ; A.-U. 
for British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 931. 

i 141. Add. A nnoialions ; * - Consd. A.-G . fur Manitoba 
V. A.-O. for Camwla. |J925] A. G. 561. Refd. 
Ilttlifax Corpn. v. Fairbanks’ Estate (1927), 


British Columbia, 1926-27, a “Corn- 
mittoo of Diitjction *’ was constituOid. 
** with the exoluhlvo pmver to control 
& regulate the marketing of all tri'o 
fruits & vegetables ... . being pro- 
ducts growm or productnl hi that portion 
of the prfjvinee contained within " 
boundaries tberein epcclllcd. By . 
10 (1), it was provided that, ** for the 
purpose of controlling & regulating, 
under this Act. the markeling of any 
prodtict within its authority, the 
Committee shall, so far as the legislative 
authority of the province extends, have 
power to detemilno at what time & in 
what quantity, & from to what 

S laces, & at what price the product mav 
e marketed, & to make ordew « 
regulations in relation to such matUjrp,” 
By sect. lU (A:),lhe eommlttee was also 
given the power “ for the puipose of 
ilefroylng the expenses of oi>eratioii, to 


! iiMpow bfvirs firr nijy product 
i markcUd/' By Hub-jiccl. (3) of sect. 
I 16. as cuaclt^d by A nu ndjiieut Act of 
I 192M, it wuH i)rovj<b?d that “ the com- 
! unlttfc may fix licence fees to be jiald 
i ])y sIiipp<TH ' : - //rid : this Jegislulion 
i is 'udiu vina of the pntvi/iciul' legisla- 
ture.— L a who v i\ Tntkuiok "J’JtKK 
' HtiriT A OiMMin’Ki; oi' 

' DinEC'riox. (19311 S. (1. H. 357 ; 2 

; D. L. R. 193 ; rensif.. 1 1 930] 2 W. W. It. 

I 23 ; 4 D. Ji. R. 1027 ; 42 B. C. R. 403. 

• - CAN. , 

j 136 a viiL ihc 

taxes which under Municipal Com- 
rnlssloiiers’ Ac!, R. S. M., 1913, he may 
rc<tuire municipal councils to levy &. 
eolh^et are dirr-ct taxes on properiy & 
inira rirrit.y - Brandon Cmy r, Mi;ni' 
CIPAL COMK., 1 1931 J 3 D. L. R-JW : 
2 W. w. R. 65 ; af/d., 1193 1 1 3 W . W. R . 
22.*..- CAN. 


135 ix. - - j Lowiut 

MAJNt.ANJ) DAMtV l‘ltOIU’(TH HALKK 
Al).M?Hr.MKNT CoMMnTKK V. (yliVH'IAr, 
Dairy, Ltd.. 111)311 3 W. VV. R. 3«4. - 

CAN. 

e (p. 435) I. .1— 

IT.rjMMF.li Waoon Co. r. WuJiON 
(J«85). 3 Man. L. R. 6S.-~CAN. 

141 lii. .1“ The tax 

under .SuccesHion Duty Act (B. C.), us 
applied to “ movables " out.sldo the 
provhiw) l.clonglng to a person whoJ 
died doudcilcU within the province, is 
fi flirect tax & intru virrs. — lie iN- 
VKRAiury Khtatk. f 1 924 1 1 1). L. Jt. 
1020 ; 1 W. W. R. 901 ; 33 B. C, U. 
318.— -CAN. 

141 iv. .] — Buccwslon 

Duty Act, B. 8. O., 1914 (c. 24):— 
Iff Id : inira vires. — A.-G. roll Ontario 


J.S. 
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44 T. L. B. 5 ; Brie Beach Go., Ltd. A.-G. 
for Ontario (1929), 46 T. L. B. 88. 

14d« Add, AnnoiaUons: — Coneil. A.-G. for Mani- 
toba V. A.-G. for Canada, [1925] A. 0. 561 ; 
Erie Beach Co., Ltd. v, A.-G. for Ontario 

S , 46 T. L. B. 83. Refd. Braasard v, 
, [1926] A. 0. 431. 

142a. -.] — Certain shares in applt* 

CO., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario 
Succession Duty Act, s. 10 (2), “ No property 
in Ontario belon^ng to any deceased person 
at the time of his death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred . . . until the duty, if any, is 
paid, or security given therefor, & any corpora- 
tion or person allowing such property to be 
BO transferred . . . contrary to this sub- 
section shall be liable for such duty ** : — 
Held : on the death of the shareholder, as the 
co.’s share renter was required by law to be 
kept in Ontario & as the shares could therefore 
be effectively dealt with only in Ontario, the 
shares were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the oo. the 


statute did not impose indirect taxation & was 
not tUira vires of the Provincial Legislature. — 
Erie Beach Co., Ltd. v. A.-G. for Ontario, 
[1930] A. C. 161 ; 99 L. J. P. C. 38 ; 142 
L. T. 166 ; 46 T. L. B. 33, P. 0. 

144. Add, AnnoUUion: — ^Refd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. B. 5. 

145. Add, Annotaticns : — ^Refd. A.-G. for Ontario 
V. Beciprocal Insurers, [1924] A. 0. 828 ; 
Caron v, B., [1924] A. C. 999 ; Toronto 
Electric Comrs. v. Snider, [1925] A. C. 896 ; 
A.-G. for Manitoba v. A.-G. for Canada, [1929] 

A. O. 260 ; Proprietary Articles Trade 
Assocn. 1 ^. A.-G. for Canada, [1931] A. C. 
810. 

145a. Construction of legislation — ^Umitatlon 

to provincial Jurisdiction.] — A.-G. for 
Ontario v, BeciprooaIi Insurers, No. 108a, 
ante, 

148. Add, Annotation : — ^Refd. A.-G. for Manitoba 
V, A.-G. for Canada, [1929] A. C. 260. 

149. Add, Annotation: — Oonsd. Chung Chuck v, 

B. , [1930] A. 0. 244. 

150. Add, Annotations : — Consd. Chung Chuck v. 
B., [1930] A. 0. 244. Refd. Nadan v, B. 
[1926] A. C. 482. 


V, Baby, [1920] 3 D. L. R. 928 ; 69 
O. L. R. lai.-CAN. 


141 V. Suooewtlon 

Duty Act, 1916, a. 10 
irUra vires. — R. v, DoNuaij:, (Mab- 
ouionkSsJ (1923), 61 N. B. E. 809 ; 
[19241 2 D. L. R. 1101.— CAN. 

141 Vi. .1— HeW ; 

the taxation Impoeod under BuooohbIou 
D uty Act, R. 8. B. O., 1924, wob dlreot 
taxation, & irUra vires.— UNTKitMTKK 
Estatb V. A.-G. FOB Buitmh Co- 
lumbia, U929J 1 D. L. 11. 316; 
8. C. R, 84 ; affg., 11928] 3 D. L. R. 
311 ; 2 W. W. R, 209 ; 89 B. C. It. 
638.— CAN, 


j I, Exemption from.] — Held: 

the power 8c authority to raise revenue 
for Dominion purposes was speoially 
(riven to the Parliament of Canada, 8c 
any legislation possod hy the Old 
Provlnee of Canada, denying the right 
to tax or exempting any subjoot In 
Ontario to pay such tax, oouid not 
bo valid after the passing of B. N. A. 
Act, 1867. — Holmbtbad v, Ministkr 
or Customs 8c Excise, [1927] Exoh. 
O. R. 68.— CAN. 


— ,] — Hawkers & 
Podibrs Act, 11. S. S., 1920 (o. 147), 
applies to a iiawker 8c iKxller acting as 
such as the agent of a Dominion co.. 
even though its letters patent give It 
the power to sell 8c make known its 
products through “ salosmcu agents 
going from house to house 8:. displaying 
samplos,** etc,, the licence foe imposed 
by the Act not being an indlreot tax, 8c 
not being made so by the foot that an 
employer pays It for his agents. — H, 
(SlNCLAlB) w. GEBHARnT, [1926] 2 
1). L. R. 960 ; [1926] 2 W. W. R. 236 ; 
46 Can. Crim. 0^. 321 ; 20 Bask. R. L. 
486.— CAN, 

n (p. 486) I. Of Dominion notes 

forndno part of bank reserve — Valid ,) — 
WINDSOR V, COMIARROIAL BaKK OF 
Windsor (1882), 3 R. & Q. 420 ; 3 
^art. 377.— CAN. 

q (p. 437) 1. .1— Ontario Insur- 
ance Act, 1924, sa. 168, 180:— iicW; 
<farfl vires. — Be Insurance Contracts, 
[19261 2 D. L, R. 204 ; 68 O. L. R. 
404.— CAN. 

q (p. 437) 11. .]— Held: tho right 

to empower the imposition of Itoense 
fees on iqauTanoe oos. was inira vires , — 
Halifax Otty Corpn. v. Western 


Assurance Oo. (1886), 18 N. S. R. 
(6 R. & G.) 387.— CAN. 

q (p. 437) 111. .1— Held.* Ordi- 
nance inoorporatiiig Caty of Calgary 
(No. 33 of 1893), 8. 117 (41), was intra 
vires. — Enousb v, O’Neill (1899), 4 
Terr. L, R, 74.— CAN. 

q (p. 437) iv. .1— Held; seot. 

) (1) of Insurance Act, R. S. O., 1927 

. 222), is ultra vires of the Ontario 
tiogialaturo. — Yokke v, Continjsntal 
Casualty Oo. of Can., [1929] 3 
D. h. It. 602 ; 64 O. L. K. 109 : m 
appeal, [1930] S. C. It. 180 ; ID. L. R. 
609.--OAN. 

146 iii a. .] — Lepine v. 

Laurent (1891), 17 Q, L. R, 226.— 
CAN. 

146 xii. .] — Govt. Liquor 

Act, 1921 ( 0 . 30), which vests in a 
Board of Control the exclusive sale of 
intoxicating liquor within tho province, 
Is i^Ura vires. — R. v. Fercjuson (B.C.), 
[1022] 2 W. W. li. 478 ; 69 D. L. R. 
163 ; 37 Con. Crim. Caa. 89.— CAN. 

146 xiii. .1— The imposi- 

tion hy Govt. Liquor Act, 1921 (o. 30), 
8. 65, of a tax upon any liquor not pur- 
chased from H vendor at a govt, 
liquor store, is intra vires the pn^vl^cial 
legislature. — LnuxB v. A.-G. for 
BnmsH Columbia (B.O.). [1922] 2 
W. W, R. 359 ; 65 D. L. U. 297 ; 37 
Can. Crim. Can, 189 ; affg„ 60 D. L. R. 
335 ; 30 B. C. R. 343.— CAN. 

146 xiv. .1 — Saskatchewan 

Temporanoo Act, R. S. S., 1920 (c. 194), 
s. 11 (2), requiring every brewer, dis- 
tiller, 3c liquor exporter to make 
certain rotums to the Commission is 
inira vires the proviuoial legislature, 
even In respeot to a liquor export co. 
inoorporated by the Dominion Par- 
liament.-^R. v, Regina Wink 8c 
Spirit, Ltd., R. v. Prairir Drug Co., 
Ltd., [19221 1 W. W. R. 196; 65 
D. L. R. 268 : 86 Can. Crim. One. 348 ; 
16 Soak. L. R. 100.— CAN. 

146 XV. Suspettsion of 

Canada Temperance ^cLl— S hbbiian 
V. Shaw, [192^8] 3 D. L. K. 468 ; 49 
CTan. Crim. Can. 367. — CAN. 

146 xvL .] — Held: reading 

sect. 141 of Liqubr Control Aw 
(Ontario), 17 Goo. 6, o. 70, in oonneotion 
with seot. 78 (1), ^ latter must be 
regarded as Umitod to oases over which 
the Ontario Legislature had iuris- 
diction, 8c not as an attempt to invade 

on 


the field of Dominion Legislature. — 
11. V. Ruddiok, [19281 3 D. L. R. 208 ; 
49 Can. Crim. Gas. 323 ; 62 O. L. K. 
248.— CAN. 


t (p. 438) 1. 

Keefe v, McLennan (1876), 2 R. & 0. 
5 ; 2 Cart. 400.— CAN. 

0 (p. 438). For '* Prohibition 

Act — Con^atory provisions ** read 
“ Confiscatory provisions — Pro- 

hibition Act.** 


0 (p. 438) i. Act of 1886 

( 0 . 3), s. 65.1~Hcld; the right to 
impose forfeiture under the above 
sect, of an offender’s goods as punish- 
nieut was within the powers of the 
provljicial legislature. — R. v. Gardner 
^1^92). 25 N. S. R. (13 R. Sc G.) 48.— 

d (p, 438) i. Alberta Liquor 

Control Act, 1924 (c. 14).)— Held; 
soot. 113 (3) of the above Act was 
ultra vires. — R. v. Forhan (Alta.), 
119271 1 W. W. R. 689 ; 48 Can. Crim. 
Cas. 86.— CAN. 

f (p. 438) i. Besirictions on 

erport .) — The requirements In Sas- 
katchewan Temperance Act;, that all 
warehouses lu which liquor is kept for 
export be located in cities liavlng a 
population of 10,000, Is ifitra vires . — 
Canada Drugs, Ltd. v. A.-Q. for 
SA 8KATt7HEWAN (SARK.), (1922) 2 

W. W. 11. 1089 ; 07 D. L. H. 3 ; 38 
On, Crim. (3aje. 69 ; 15 Saak. L. R. 
606 ; varying, 66 D. L. R. 816; 37 
Can. Crim. Caa. 367.— CAN. 


k (p. 438 ) i. Creation of criminal 

offences .) — Saskatchewan Temperance 
Act, R. S. S.,n920 (c. 194), a. 68 (2). 
os amended, is idfra vires the provinoial 
legislature, in 4o far as it profosnes to 
set up certain acts as a mimlual offence, 
nam^y, the obstng^tion of the 
*' offioer ** mentioned in sect. 2 (7a) in 
the execution of his duties under the 
Act— R, (WihBjm) V, Magee (Bask.), 
(19231 3 W. W. R. 65.— -CAN. 


k (p. 438) U. 


JmposiUon 
* ” -d.) 

110 ; 


recovery of ftnes db penaUUs — Valid.}^ 
R. V. McmiXAN (1873), 2 Pug. 

2 Cart. 489.--CAN. 

k (p. 438) ili. 8. P. n. V. Honan 
<189l\ 23 N. S. R. 421.— CAN. 

k (p. 438) Iv. — — Amendment of 
Temperance AetJSSi (c. 18>— ralidffy.} 
—Cooky v , Bbomk MuNiapAurr 
(1877), 2 Cart. 386.— CAN. 



168. Add, Annotaiion The Fagernes, 

[1927]P.811. 

ISte. No power to confirm transfer of federal 

Hdlw ay.] — B oubooin v, Oompagntb du 
Chehin de Feb db Montreal, Ottawa. 
ET Occidental (1880), 6 App. Cae. 381 ; 49 
L. J. P. C. 68 ; 42 L, T. 414, P. O. 

158. Add, Annotcttions ,• — Consd. Canadian Pacific 
Ry. Co. V, Toronto Transportation Coin- 
mission ; Toronto Transportation Commis- 
sion V, Canadian National Railways (1930), 
144L. T. 37. ' 


159. Add, Annotation: — Refd. A.-G. for Ontario 
V. Reciprocal Insurers, [1924] A. C. 328. 

161. Add. CUationa: — [1924] A. 0. 203 s 93 
L. J. P. 0. 33 ; 130 L. T. 227. 


162a. — . — Legislation incidentally affecting.]— 
A.-G. FOB Ontario v. Reciprocal Insurers, 
No. 108a. ante. 


164. Add, Annotations : — Dlstd. Lord’s Day Alliance 
of Canada v, A.-G. for Manitoba, [1925] 
A. C. 384. Refd. Proprietary Articles Trade 
Association v. A.-G. for Canada, [1931] A. C. 
310. 


164a. .] — Lord’s Day Act (R. S. Can., 1906, 


VoL XVn.— Dependendfis. Oases Isa-lOtt. 

c. 153) made it a punishable offence to run 
or conduct Sunday excursions ** except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
province. Sunday excursions were not un- 
lawful bv the laws of England existing in 
1870, which were part of the law of Manitoba 
by 61 Viet. c. 33 (Dom.) : — Held: the 
Manitoba statute of 1923 being merely 

E ormissive, & not dealing with a matter 
rought within the criminal law, was com- 
petent to the provincial legislature under 
British North America Act, 1867 (c. 3), 
8. 92, heads 13, 16 ; that being so. the 
Act was a provincial Act ** now or hereafter 
in force ” within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be jiistiMed as Dominion 
legislation by delegation or i»eferonce. — 
Lord’s Day Alliani^b op Canada v, A.-G. 
FOR Manitoba, [1926] A. 0. 384; 94 

L. J, P. C. 84 ; 132 L. T. 078 ; 41 T. L. R. 
225, P. 0. 


1611. BarrisAers — I r(wi»ion autho- 
rising remuneration by share of pro- 
ceeds of acWm .] — It Ih ultra vires a 
provincial legf-ilaturo to alter the law 
relating to obamporty, authorlHing 
barriatorH & solre. witWn the province 
to oontraot with olionta for payment for 
professional services by way of a share 
of the proceeds of aotionn in lien of the 
usual costs. — T avlor i?. Mackintosh, 
ri9241 3 D. L. H. 92fl ; 3 W. W. It. 
07 ; 34 U. a U. CAN. 


161 ii, S, P. Be CoNSTTTtmoNAL 
QiTESTioNb Determination Act, Be 
LeOAI. I>ItOFEfWIONB ACT (B. C.), 

[1927] 4 D. L. R. 10.5; [19271 2 

W. W. R. 808 ; 48 Can. Crlni. Cas. 
278.— CAN. 


o (p. 439) i. . ]—It Is 

not competent to the Icglslatur© of thr 
Pi'ovlnce of Alberta to enact Ic^slatlon 
authorising the construction k opera- 
tlon of railways in such a manner os to 
Interfere with the physical structure 
or with the of>eration of railways 
subject to the Jurisdiction of the Par- 
liament of Canada. — Be, ALiunnA 
Railway LKOisi.AnoN (1913), 24 

W. L. R. 630 ; 4 W. W. R. 608 ; 48 
S. C. B. 9 ; 12 D. L. R. 160 ; 15 Can. 
By. Cos. 213.— CAN. 


o (p. 439) 11. Nova Scotia Raih 

wav A rrangemeni A ct — Valid. T — He 
Windsor & Annapolis Ry. Co. (1883), 
4 B. k G. 312 : 3 Cart. 887.— CAN. 

160 II. Coal Minos 

Regulation Act, s. 4, as amemded by 
Coal Mines Regulation Amendment 
Act, 1890, 8. I, provides that “no 
Chinaman shall bo employed In, or 
allowed to be for the purpose of employ- 
ment in, any mine to whlcb this Act 
applies, below ground," Is within the 
constitutional power of the provincial 
Legislature as being a reguiaton of 
Coal Mines, & Is not uUra vires as an 
interference with the subject of aliens. 
— Be Coal Minks Rboulation Amend- 
ment. Act, 1890 (1898), .5 B. O. R. 306 ; 
1 M. M. Cas. 118.— CAN. 


o (p, 440) i. Chinese BeffuUdion 

Ad, 1884, s. 14 — Ultra vires.] — R. v. 
Gold Comb, or Victoria District 
(1886), 1 B. C. R. pt. 2. 260.— CAN. 

164 V. .) — HeM : I.«ord's Day 

Ordinance, s. 3, was infra vires. — Fallis 
V. Dalthaseb (1912), 21 W. L. R. 171 ; 
2 W. W. R. 132 ; 4 D. L. R. 705 ; 4 
A1U.L.R,361.— CAN. 

165 vJ. .] — Kjsrlby V. 

London 5c Lakb Erik Ry. 6c Trans- 


portation Co. (1913), 28 O. L. R. 
606 ; 4 O. W. N. 1234.-- CAN. 

166 v!i. Restrictions on. sale of 

short 8. 1 — Bale of Shares Act, R. B. S. 
(1920). 8. 4, in HO far as It purports to 
apply to the sale of lt« own nharos 
by a Dominion oo.. Is ultra vires the 
provincial legislature. — Lckky & A.-U. 
for Saskatcitkwan V. Ruthknian 
Farmers Elevai\)R Co., Ltd., 11921] 
1 D. L. R. 706 ; [1924] S. 0. R. 50 ; 
1 W. W. R. 677.— CAN. 

tOo vC.U, .1 — Sale of SocuH- 

ties io«.. 1923 (N. B.), 8. 4, so far as 
it purponv; to apply to sales of sbarcH 
of Dominion oos., is ultra vires the 
provincial leg.'s)«ture. — R. v. Urndbr- 
SON, A'j 3 p. Qckk.v (1924), 51 N. B. R. 
846.— CAN. 

166 lx. .) — Sale of Shares 

Act, 1924 (o. 175) (Man.), 6c Municipal 
k IMibllc Utility Ihinrd Act, 1926 
(c. 33) (Man.), ho far oh they purport 
to apply to the sale of its own shares 
by a Dominion eo. :-—Held : ultra 
vires. — Be Sale of Shares Act k 
Municipal k ruiiuo Utility Board 
ACT, [19271 2 W, W. K. 480 ; 36 Man. 
L. n. 583. - CAN. 

166 X. - . ~ Legialatiim gUdna power 
to drmarui infffrmaium .] — Since a pro- 
vincial LcgiHhiturt^ Is limited In its 
right t/) Dt<nilre Dotnlniou cos. to 
furnish Information, & It {janiiot dele- 
gate an unfetUwd discretion whhdi It 
does not itself possess, a provincial 
statute which purports to suthorlso 
the Attorney -General or other person 
to demand Information, without quallii- 
c;atioii. Is ultra vires with respect to 
Dominion c*i8. — Mayland k Mkrcuiiy 
Oils. Ltd. v. LYMOtrBN k Frawi.f.y, 
!1»31] I W. W. It 735 ; 2 D. L. R. 
698, -CAN. 

166 xi. — — Provincial legislation as 
to foreign companies, i — (1) Since the 
proviiKJial l.<ei^]ature'H Jurisdiction 
with rcsi>ect to Dominion cos. Is limited, 
it cannot delegate to an ofRcial an un- 
fctt4«id discretion which It does not 
itself possess. Therefore the power 
given the registrar by sect. 135 of 
Companies Act, 1929 (Alta.), which 
requii’Ch f?ertain information tt> bo given 
by a foreign oo. when applying for 
registration, cannot apply to a 
Dominion oo. 

(2) The latter part of sub-sect. (1) 
of k ct. 1 4.5 of said Cr>m}>anies Act k 
sub-sect. (2) of seot. 14.5, dealing with 
prospectuses, ore invalid with respect 
to liomiuion cot. 

31 


(:)) A provision that for«dgu cos. 
shall pay such foes for n'gistnitlou as 
may ln' prescribed by order in council 
is mvulltJ witli I'espect to Dominlou 
cos., slit'io the fees being subject to 
erdii* in oouiicil, may iie aUert)d at any 
time A titiiy )>e increaKoU so us to inuko 
It pntelleally lin]K)sHl)>le for fortslgii 
eoH. to iiouH* Into the province at all 
k In that wny prevent a Dominion no. 
from carrying on Its bustrusss in the 
provluce. 

(4) XUMjixIn jnentfi of a provincial 
Act for Ui<^ jmyniont of fees by foiidgn 
cos. & the nirnlHhlng of HlJitenicutH & 
ri^turiiH anil valid with nfspe-ct to 
Diuninlon cos. if rcasonablis & uniform 
k it not such us to iirirvcnt such cos. 
from carrying on bUHiiicss In the 
provluce. 

(5) Beet. 141 of Coinpanics Act. 1929 
(Alta.), rtMiuij’iiig tlu^ painting, atUxing 
k iegiido printing of a po.'h name, can 
be iuU;rprcted as intended, although 
not HO (ixprc'MHtMl, 1,0 apply *>nly to 
trariMuctionH within the i»rovinco k to 
that extent it 1 h valid with rciKiKiCt, to 
Doiniiiioii cos . — Jte lU>yALri E Oil Co., 
Ltd., (19311 1 W. W. Xt. 484 ; 2 
D. It. R. 418. CAN. 

f (p. 442) i. — — — .] — Held: 
the DoutUiiott PurlJamcnt had power 
under B. N. A. Act, 1871, to enact 
AllKsrta Act, s. 17 with ita protective 
proviHions restricting full legiNlativo 
power us toeduoutiou. iiotwlthHlandlng 
iimt those provbtieitH ui’c a modiheatiou 
of B. N. A. Act, 1867, s. 93, k School 
At tendance Act dwh not vlolaU) any of 
the protoeUve lu'oviftions pit;H<»rvcd i>y 
Alberta Act, s, J7. — 11. (Buookh) v. 
Ulmkh, 11923] I I). L. K. .304 ; 38 
Can. Grim. Cos. 207 ; 19 Altu. L. H. 12: 
(1923) I W. W. It. 1.-— CAN. 

o (p. 442) i. JurisdlciiOH 

of IHvisifm (UmrtH cxtciuled to causes 
uHthin County Ctnirl jurinfUction — Jnira 
vires.] — Fri-^nch r. McKrndkjok, 
[1931] 1 D. L. n. 696.- CAN. 

o (p. 442) U. .]- Bx p. 

Johnston (1930), 64 Can. C. C. 99.— 
CAN. 

Q (p. 442) i. .]— A local 

leglHiature can tlx the number of mnd 
jurors who shall compose the panel, but 
not the number of grand Jurors ueocssary 
to And a grxKl bill of liidictnicnt. — R.v. 
Cox (1898), 31 N. B, R. 811.— CAN. 

a (p. 442) 1. JtiemuneruiUm of 

jwlges .] — Having regard to B. N. A. 
Act, 1807, M. 92 (14), 96-lUl, the 
matters dealt with in JudgM Act, 



Cases 168 — ^I76a. English and Empire Digest Supplement, 


168. Add, Annoiaiions ; — Apld. A.-G. for Manitoba 
V. A.-G. for Canada, [1920] A, C. 260. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
[1924] A. C. 328 ; Canon v. R., [1924] A. C. 
909. 

170a. Legislation Incidentally affecting.] — 

A.-G. FOR Ontario v. Reciprocal Insurers, 
No. 108a, ante, 

176a. Protection of denominational schools — 

Meaning of Protestant.] — I’he Quebec Legis- 
lature in 1903 passed an Act, 3 Edw. 7, c. 16, 
which ])rovided tliat persons professing the 
Jewish reiigion should, for school purposes. 


be treated as Protestants & have the same 
rights & privileges ; that their children should 
have the same right of education as Pro- 
testant children ; & that school taxes paid 
by thorn should go to the support of the 
Protestant schools. Under statutes of Lower 
Canada consolidated in 1861 by 24 Viet., 
c. 16, there were outside the cities of Quebec 
& Montreal (the rural ai‘ea) common schools 
& dissentient schools, & within those cities 
Roman Catholic separate schools & Protesttmt 
separate schools. British North Ajnorica 
Act, 1867, by s. 03, conferred on Provincial 
Legislatures exclusive power to make laws 


R. S. 0. 1006, 6. 34 uro within the 
oxcluhlve authority of the provincial 
logialuturoH In so far oh tho JuUi^eB of 
tho provinclnJ ctH. arc conc-cmed. — 
Ue Junoiis Arr. |l023j 2 D. L. R. 604 ; 
52 O. L. K. 105.--CAN. 

a (i>. 442) li. AppoirUmcrU oj 

coDunlstiioncr with judicial j^owers .] — 
Mr’LKAN Gold Minks, Ltd. v. A.-Q., 
(10231 1 D. L. R. 10; 54 O. L. K. 
573.— CAN. 

a G). 442) ill. AUcration of con- 

stitmion of court.] — An arneoaiijenl. 
alt/'»rlnfi: the quorum of tho Ct. of 
Appeal, makJMff It unnocosaary for tho 
Judffu ordlnar>' to sit as a mom her of 
the ct. : — 11 rid: inlra \ytrc6 .- — Kivo r. 
King (1004), 37 N. y. 11. 204.— CAN. 

a (p. 442) Iv. Power to restrict 

bringino of action. ) — A local logrlslaturo 
can enact that no civil action tor 
damages shall bo brought against any 
particular person or poi’Kons, Including 
TOomborH of the IcgiHlaturo. — THO^ 

V. Haubuhton (1893), 20 N. S. U. 65. — 
CAN. 

a (p. 442 ) V. Paymeti to debt by 

instalments.] — An Act autborlKlng the 
inaktng of a Judge's order for suoh a 
payiuont. ; — Held : inlra Hres. — Gould 
V. UYA.N (1804), 20 N. y. R. 401.— CAN. 

a (p. 442) vl. — Iwprisonmctd of 

fraudulent judffnwnt debtors- ralUl.]-— 
Ex p. lOLLifl (1878), 1 V. Si B. 593; 

2 Cart. 527.- CAN. 

t (p. 443) i. - .1-38 Vlct. 

c. 88 ; — llehi : not, ultra vires as bcdiig 
an Intcittu’cniM; with trade 8: comincrco. 
— Exp. Faikiiaiun (1878), 18 N, 11. U. 
(2 l». & U.) 4.— CAN. 

t (p. 443) it. .V-JoNAB V. 

Gilbert (1881), 5 S. C. R. 350.— CAN. 

t (p. 443) ill. S. P. Jonas v. Mar-* 
SHALL (1880), 20 N. B. R. 61.— CAN. 

a (p. 443) i. .] — Fortirr r. 

Lambic (1895), 25 S. C. R. 422.— CAN. 

a (p. 443) ii. Company 

int'ortMraied abroad .] — Halifax City 
V, Jones (1890), 28 N. S. R. 462.— CAN. 

a (p. 44. 3) 111. JAamsiiw of 

music tmeh(rs.]— }l.v. Burnkit, fl930J 

3 VV. W. U. 347 ; 54 Con. 0. 0. 405.— 

CAN. 

a (p. 443) Iv. — .1 — Segal v. 

Montreal City, 11931] S. C. R. 400.— 

CAN. 

a (p. 443) V. .] — Bridge- 

town V. PAiTERSON, 11930] 3 D. L. R. 
830.— CAN. 

m (p. 443) I. .] — Female 

Employment Act, R. S. S. 1920, o. 18.5, 
It* Kupportable only oa a police regula- 
tion « not unilor tho LeglMlatiii‘o*8 

f lower of umklng lawa with roapect to 
IceniNw.— Y KR Clun r.CnrY of Hegisa, 
11925] 4 I). L. B. 1015; (I92.ij 3 
W. W. n. 714.— CAN. 

n (p 443 ) t. Vatwouver Isbimt 

Scitlera ItUihis Act, 1904 — Intra vires.] 
— MutiUKuoR V . EsguiM.vLT 4fe Nana- 
imo Rv. a*., 119071 A. O. 462.— CAN. 

O <p, 443) 1. 

Canadian Baoifio Ry. Co. a. Ottawa 
Fire Inhitranok Oo. (1907), 39 S. C. R. 
405.— CAN. 


o (p. 443) ii. fVorks wholly 

within province,] — R. v, Mohr (1881), 
7 (,]. L. U. 183 ; 2 Cart. 257.— CAN. 

CO (p. 443) I. Penalties for 

fraudulent conveyances.] — Stat. 13 Eliz. 
0. 5, u. 3, is not in f oroe lii Albert a. 1 3 & 
14 Geo. V, 0.5 (Alia.), b. 46, declaring this 
Mtat. to have been in force, could not 
have tho effect of introducing s. 3. 
The Fodcnil J Parliament having made 
tho ooinmiaslon of fraudulent acts a 
crime, tho Hubjcct-mattcr is criminal 
law & beyond tho competence of the 
provincial leglfjlature, — Connors a. 
E<3L1, f 1 924 1 2 JJ. L. R. 69 ; 1 \V. W. Ii. 
1050 20 Alta L. U. 205.— CAN. 

oc (p. 443) il. — — Collection of freight 
<£; wharfage cC* loarehouse charges — 
Ultra virec .] — Eastern Development 
Co. V. McKay (1888), 20 N. S. R. (8 
R. & G.) 325.— CAN. 

dd (p. 443) I. A pro- 

vlacial LeglHlatnro has power to pro- 
hibit tho carrying on of a . particular 
biwlnoBs within the province as well us 
the power to prohibit certain persons 
from carrying it on within the province ; 

it may authorise a municipal council 
to pass bye-laws impuslug such pro- 
bibltloiiH within the municipality.— 
Mrus V. A.-O. FOR Saskatoiievvan', 
[19281 3 \V. \V. U. 523.— CAN. 

dd (p. 443) ii. .]- Produce 

Marketing Act, 1926- 27, c. .54, aincndtMl 
1928, c. 39, Im inlra vires will* respect 
to hhIch made within the i)rovlnce 
whether delivery tlicrcundcr is made 
therein or by Kldppiiig the goods 
beyond tho province to purcha8ei*H 
residing outside It ; even, sendde, 
though tho contract of sale was made 
outside tho province. — R. v. Chung 
Chuck, It. v. Wono Kit, K. v. 
Salfjs Services, Lti>., It. v. Associ- 
ated Growers of British Colt.tvibia, 
Ltd., 119291 1 D. L. R. 756; 1 

\V. W. It, 394 ; 51 Can. Crlm. Cas. 260 ; 
40 B. C. R. 512.— CAN. 

d (p. 444) i. .1— Murnb V. 

Morrison (1882), t «. <3. R. pt. 2, 
121).— CAN. 

p (p. 444) i. Poux-r to limit juris- 
diction of cowrt«r.| — No exercise by a 
provincial legislature of tho legislative, 

f mweis given It by the B. N. A. Act cun 
>0 questioned or Interfered with by tho 
cts., no matter how arbitrary or unjust 
it may be. Therefore, where a pro- 
vincial st-atute empowers a municipal 
council to grant, refuse, & revoke 
trade licences, in its discrotion, a pro- 
vision therein that the counci Ps actions 
with respect thereto “ shall not be 
open to question or review by any ct." 
Is not ultra vires. — ISliOAH v. City of 
Moose . Jaw & A,-G. for Saskat- 
chewan, [19291 3 D. L. R. 89; 1 

W. \V. R. 725 ; 23 S, L. R. 422 ; 
revg., sub nom. Micas v. A.-G. for 
Saskatchewan. 1192S1 3 W. W, R. 
523 ; 23 S, L. R. 412.— <3AN. 

aa (p. 444) i. f*ower to authorise 
erection of booms.] — McMillan p. 
SoiTTHWEST Boom Co. (1878), 17 

N. B. R. <1 P. & B.) 715 ; 2 Cart. 542.— 
CAN. 

gg (p. 444) i. Jurisdiction — 

Power to Tho imwer given to 

provlnolal (iovts. to legislate regarding 
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the cx)nstltution, maintenance. & 
organisation of proviaolal cts. includes 
the power to defiue tho jurlsdlotiou of 
such otR. territorially os well as In other 
respects, & also to dofiino the juris- 
diction of the judges who constitute 
such acts. — Pe (jounty Courts of 
British Columbia (1892), 21 S. O. R. 
446 ; 5 Cart. 490.— CAN. 

1 (p. 445) i. — — A’o power io 

alter or amend.] — field: Ro vised 
Statutes (3rd series), c. 1595 being part 
of tho criminal law of CJauada, tho 
legislature of Nova Scotia had no 
power to alter or amend any of Its 
provisions. — It. v. Halifax Electric 
litAMWAV Co. (1898). 30 N. S. R. 499. 
—CAN. 

m (p. 445) i, Whal are — Not 

Act to prcvcM fraud against cheese 
factories.] — R. v. Wason (1890), 17 
A. 11. 221 ; 4 Cart. 678.— CAN. 

m (p. 445) il. Nnl Act 

respectin': appeals on prosecutions to 
enforce penalties dt punish offences 
under provincial Acts.]— 11. v. Wason 
(1890), 17 A. R. 221; 4 Cart. 578.— 
CAN. 

m (p. 445) iU. Venial 

Assoimition Act, Ji. S. M., 1913. s. 33.] — 
Iltdd : not ultra vires as relating to 
criminal law within s(M?it. 91 of B, N. A. 
Act.— It. V. SiRKis. [1930] 2 W. W. R. 
93.— CAN. 

m (p. 445) iv. Creation of offence 

by local Itgislalure — Already an offence 
by Criminal C<Hle — Ultra irires.] — It. v. 
Gallant (1^ K. 1.), (1929] 1 D. L. It. 
671 ; 51 Can. Grim. Cas. 209.— CAN. 

m (p. 445) V. Scctimi making all 

fraudulent acts punishable.] — A scot, 
of a provincial statute which, after 
spei^ltically dcclnilng a breach of any 
of the provisions of tho statute an 
otfciice, also declares all other fraudu- 
lent acts, not comprised in the statute 
itself or in the Criminal Code, ollencos 
A' punishable, not because that declara- 
tion is necessarj' 1o iiiako any pro- 
vincial law effective, but moit.'ly 
beeaiise such acts are wrong, is attempt- 
ing to usurp tlu? Dominion I ’arllameut’s 
juiladiction over cHminal law &, there- 
fore, Is in that l•c'spect ultra vires, — 
Mayi..ani> & Mertuky Oils, Ltd. r. 
Lymburn & Frawley, [1931] 1 

W. W. 11. 735 ; 2 D. L. R. 698.— CAN. 


a (p. 445) i. i*owcTs of medical 

council.] — Medical i^rufessioo Aet, 
II. S. S.. 1920 ( 0 . 135). < 40. Is not 
ultra tires on the ground that it 
infringes on tho powers of the Govemor- 
Geneiul imder B. N. A, Art, 1867, 
8. 96. — Hunt v. CtoLLEOF. of I»hy- 
8ICIAN8 Surgeons oF Saskatche- 


wan, [1925] 4 D. L. R. 834 ; 
3 W. W. R. 758.— CAN. 


[1925] 


d (p. 445) 1. .J — A provincial 

ona^^tmeul allerlng the l;;w ivlacing to 
champurly, b> authorising yolrs. within 
the provmcH* to contract with clientR 
for pH.vment for pivdessional services 
by way of iv share of the prrKseiKis of 
actions in lieu of the usual costs, is 
an invasion of the le^siative domain 
of the Dominion Paniamont relative 
to criminal law. — Taylor v. Mackin- 



S D. L. R. 026; 3 

34 B. O. R. 56.— CAN. 



Td. XVn.— Dependencies. Cases 176a— 178a. 


in relation to education, but, by proviso 1, 
preeei-ved “ any right or pri^^lego with respect 
to denorninationfU schools which any class 
of persons had by law,’* & by pioviso 2 
cnactfHl that privileges conferred by law on 
soparato Roman Catliolic schoi^ls in Upper 
Canada should be ext<}ndod to dissentuuit 
TOhools of Roman Catholics & Piot^^tant^ in 
Quebec:— Held: (1) the word “ Protestiint ** 
in the sUtiitcs consolidated in 1861 could not 
be consti-ued as “ non-Oatholic,** & so as 
including Jews ; &; the Protc^atant com- 

munity, thougii divided for cortiun purposes 
into denominations, was itself a denomiiiii.tion 
& capable of being regarded as “ a class of 
persons” within Ilritish Noi*th America Act, 
1807 (c. 3), s. 93 (1); (2) having regard to 
the provisions of tiie Act of 1801 as to man- 
agement & control, the dissentient schcmls in 
the rurid area, & the separate schools in the 
two cities, had rights & privileges within 
sect. 93, proviso 1, but that the common 
schools in tiio rund area had not, as although 
each school might in fact be controlled by 
persons of tl)e faith of the majority, that was 
not a light or privilege which ” a class of 
persons bad ) y law ” ; (3) tlie Act of 1861 
impliedly resi'rved the right of atbmdaneo 
at dissentient schools in the rural area to 
children of the religion of the dissemtients ; 
in any enso sect. 93, proviso 2, of the Act 
of 1867 had that oITtJct ; (*1) the piovisions 
as to the mamigemont & control of sepfirato 
schools in the two cities gave tliem a denomina- 
tional stamp which could not be eflaced by 
the attendance of a certain number of cliildren ' 
of a divergent faith ; (5) 3 P'dw. 7. c. 16 
(Quebec), although otherwise im'r.v i was 
ultra vires so fn.r as it would onaMe netFons 
professing the Jewish religion to he app. mt.^d 
to the ProU’stant Board of School Comrs. in 
the cities of Quelx^c or Montreal or on any 
Protost4int Bo/ird of Plxaminers, or t^ike part 
with Ih’otcstants in the establishment of a 
dissentiemt school outside those cities, & 
except 80 far as it w'ould confer the right of 
attendance at dissentient schools outside 
those cities upon persons of religious faith 
different from tlmt of the dissentient 


I minority ; (6) it wrould bo possible to frame 
legislaticm for establishing separate schools 
for non-Chrislians without infringing the 
rights of the two Christian communities, 
that legislatif>n so limited would be valid. — 
Hirjsch V. MoNTRR\r. Protestant School 
Combs., [1928] A. O. 200 ; 97 B. J. P. C. 40 ; 138 
L, T, 650 ; 44 T. L. H. 287 ; 72 Sol. Jo. 137. P. 0. 

Aniuttatinn : — Omerallv* RbW. Roman Oathollo Soparato 
School Tra-itoea r. U., [1928] A. O. 369. 

177 a. Separate schools — Roman Catholic 

separate schools — Courses of study & grades 
of education In — Right to share in legislative 
grants.] — R oman Cathot.ic Skparatr 

Hphool TrusTRIW V. R., [1928] A, O. 363 ; 
97 1.. J. P. C. 69 : 130 B. T. 493 ; 44 T. B. II. 
Oil, P. C. 

177b. Act affecting Protestant or Roman 

Catholic minority — Appeal to Governor- 
General in Council.] — B rophy p. A,-0. oe 
Manitoba, [18951 A. 0. 202 ; 64 B. J. P. O. 70 ; 
72 B, T. 163 ; 1 1 T. B. R. 198 ; 1 1 R. 385, P. 0. 

Annofatiom : — Consd. Hirycli r. i^rotcMtaiit. School Ooturw. of 
Montroa), [H)28) A. C. 200; Roman CaMioilc Soparato 
School TniHlooHU. R.. [1928] A. O. 393. Retd, Rdwarda r, 
A. O. for Canada (1929), 49 T. I.. U. 4. 

177c. .] — Roman Cathouo 

Separate School 3'rustkks v. R., [U128] 
A. O. 363 ; 97 B. J. P. 0. 69 ; 139 B. T. 493 ; 
44 T. B. R. 611, P. C. 

177d. Building & public health — Application to 
denominational schools.] -- British North 
America. Act, 1867 (c. 3), s. 93, does not pre- 
vent the provisions of Munici]>Jil Act of 
Ontario with referenc^i to building, other 
matters relating to the licalth & convtmicmce 
of tlie population, from applying to denomina- 
tional schools. - ruRON’rt» Uqrpn. v. Roman 
Catholic Separate Hcuools Trustefas, 
[1926] A. 0.-81 ; 95 I.. J. P. 0. 12 ; 133 B. T. 
779 ; 41 T. B. R. 658. P. C. 

178. Add. AnnoiaVum : — Retd. Nadan v. 11., 1 1926] 
A. C. 482. 

178a. Property &. civil rights — Ultimate Heir Act, 
R. S. A., 1 922 (c. 1 44) -Ultra vires.) — A.-U . por 
Alberta v. A.-U. por Canada, No. 9Sa. ante, 

178b. — Procedure relating to expropriation-' 

Intra vires.] -Marti neac Sons, Iyiu>. v, 
Montreal Corpn. f 1931 ), 48 3'. Ji. R. 95, P. 0. 


1 78a i. Property <£’ civil rights — Closinu 
disorderly house.] — 10 Geo. V., e. HI 
(Q.). authorising a judge to order 
the closing of a diworderly honse, i« 
intra mres the provincial legislature, ah 
it dcaltj with mutter of property &. 
civil rightj4 bj' providing f(»r the hup- 
prcHSion of a nuisance & not with 
oiimlnal law by aiming at the punit^h- 
meat of a crime. — B icdako v. Dawson 
& A.-Q. FOR OUEBUC, [1923] 4 D. L. R. 
293 ; 11923] S. C. R. 681 ; 3 W. \V, U. 
412.— CAN. 

178a ii. Prevention of fraudulent 

sale of shares.] — A provincial statuto 
which aims at preventing by injunction 
Buoh trading in securities, or attempts 
to trade tboreiu, as are founded on 
fraud, or fraudulent proctloes as de- 
fined by the Act, is intra vires, even In 
80 for os It applies to the soiling of. or 
the attempting to soil, shares In a 
Dominion co. Such a statute docs not 
impair in a substantial degree the 
essential capacities of a Dominion co.. 
nor does It Invade the Dominion’s 
jurisdiction over criminal law, but 
deals with a matter wit bin provincial 
Jurisdiction under the headings pro- 
perty Sc dvil rights In the province** 
& “ matters of merely local or private 
nature in the province.” — A.-0. for 
Manitoba v. Uosbnrauu (Man.), 
[1930] I D. L. It. 152; [1929] 1 


W. W. R. 148.— CAN. 

sb. Lahifur in industrial under- 
takings.] — 'J’ho luatUir of laVtour In 
imiuHtrial iiiidcrLikingB in Canada Is 
prirnurily within the compel enc*e of 
provincial legli-latwrcH, but Purllamont 
can legifilale as to lalmiir in lerrit»>rloH 
nol. yet orginilhfal Into, or forming 
port of, a provim^e, & us to labour of 
hcrvants of the Dominion, if tbcHC are 
within the bcopo of tlio droft oon- 
ventlon adopted by tbe Int/crnnl ional 
Labour Cf)nferenw of Ibc Lenguo of 
NallouH in 1919. — He TukatY of 
VK iviAJLr.rcH. He Hoitrb of I.abour, 
[192.')) 3 l>. L. R. 1114 ; (192.') I B. C. R. 
500.— CAN. 

ak. Jl/arn'ape.l —Marriage Act, R.B.O., 
1914 (c. L48), ss. 15 A' 36, as amended 
by Marriage Law Amendment Act, 1919 
(c. 3.5), 2 & 4, arc within the powers 

of the provincial legiHlature. — S tf-wart 
V. Stkwart, [19251 I D. L. It- 1 : 56 
O. L. R, 57.- CAN. 

«1. .1 — Marriage Act, R. B. O., 

1914 (c. 148), Sc Its amendments, are 
intra vires the prorinclaJ legislature, 
in so far as they provide for dissolution 
or nullity of a marrhige — D otlk v. 
Dejll^y, 119251 3 D. L. R. 317; 67 
O. L. R. 44.r-CAN. 

gn,, Affectino status of husband 

df wife,] — A provlncJal statute which 


purpor1;S to give a manled woman tho 
rlgiit to sue her hiiHhand In tort Is 
ultra vi.res on the grouTid that It alUws 
the common law Hiatus of huHhand Sc 
wife, fx HubJeot which under the tone 
” marrfagtj ** is ftHsliimed exclusively 
to tho Dominion I’arllanumt.-- Uiu v. 
Hiu., 11928) 4 D, L. If. 161 : [19281 
3 W. W. K. 673 ; - r/*'/., 11929) 2 I). L. U. 
735; 2 W. W. R. 41; 21 Alta. L. K. 
105.— CAN. 


•n. .]— Royal Rank of 

Canada r. Diamond, 19291 ,3 D. L. R. 
390 ; 2 W. \V. R. 267 ; 38 Man. L. R. 
301.— CAN. 


so. ConsrrU of jmrents .] — 

Marqoahdt V. Gouh, [1929] 1 D. L. R. 
206.- CAN. 


sp. Wide Tire Act, 1889 (c. 22)— 
fntra vires .) — K. v. Howb, MoNkil v. 
Howe (1890), 2 B. C. It. 36.— CAN. 

sq. Habeas corpus.] — 'I'hc provincial 
•Lituto known os ** An Act RcHjiectlng 
Habeas (UtrjruM,** R, B. I*. Q. 1925, 
c, 167, Is inira vires. Sc boH general 
application tr> all jiidgmontH, irro- 
sj»cctlve of tho cause of detention. — 
Ex p, FONO, E:r p. You, Ex p. f.'lIALI- 
FOUX, [1929J 1 D. L. R. 223 ; 50 Can. 
Orlin. Cas. 213; sub nxrm. Moquin v. 
Fono, Q. R. 44 K. B. 470.— CAN. 


•r. Water Tpower — Powers relating io,\ 
He Watebs Sc Water I’ow’EJUi Refer- 



0mm 179ft— ISU. Ekoiish akb EiiPiitfi Diobst SuPFLEMEirr. 


179ft. Trftde disputes.] — Industricd Disputes In* 
vestigatiozi Act, 1907, of Canada, provided 
that upon a dispute ocoturring between em* 
ployers A employees in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement ; If 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After a reference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties : — Held : the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 8) ; it chaarly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (18), A was not within any of the 
overriding powers of the Dominion Legis- 


lature specifically set out in sect. 91 ; the 
Act could not be justified under the j^eiid 
power in sect. 91 to make laws ** tor the 
peace, order, A good government of Canada,’* 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated periL — 
To&omto Electric Oohrs. v, Snider, [1925] 
A. O. 896 ; 94 L. J. P. C. 116 ; 182 L. T. 
738 ; 41 T. L. K. 238 ; 09 Sol. Jo. 326, P. 0. 

181ft. Appointment of Judges.] — Judicature Act, 
1924, of Ontario, s. 2 (2 — 6), A s. 4 (1) A (2), 
are tiUra vi/rea the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ot. to be 
judges of the Appellate Div. of that ot., A also 
to d^ignate, that is to say to appoint, certain 
Judges to hold the offices of Chief Justice 
of Ontario A Chief Justice of the High Ot. 
Div., A consequently the provisions are 
inconsistent with British North America 


SNOB, 11920] 2 D. L. H. 481 ; 8. C. K. 
200.-^AN. 

•t. Grain Marlceting Act, 1981.] — 
Grain Markctliur Aot, 1981 (Bank.). iR 
ultra virm, bIikh) In ItH truo iiaturo & 
character it in lesrlHlation enacted with 
the object of oontroUing the export of 
grain from HoRkatebewan to other 
provlnoen & forelm ooiintrles, & It Is, 
thoreforo, an Inwirforcnoe with the 
Dominion i*arUamont*8 exclu vo 
powers over the “ Reiralatlon of Trade 
& Oommeroo.'* 

The light of a resident of a province 
to export therefrom & sell elsewhere 
grain grown Uieroiu Is not. a matter of 
* l^perty & Civil' lUghts within tlio 
Provlnoe/' within clause 13 of Hixrt.. 92 
of 11. N. A. Act, nor Is It a “ matter of 
luertiy local or privaUj nature In th(» 
l^ovlnoe,” within clauwi 16 thereof. — 
Jie OiiAiN Makkbtinu Act, 1931, 
ri«3il 2 W. W. R. J4C.— CAN. 

•V. SoldicrM' Taxation IMirJ Act,] — 
A pi'ovlntial Act, such as Soldiers' 
Taxation Relief Act, 1924, the object 
of which is to assist ox -soldiers because 
of their disabilities, Is not an Act which 
falls within the Dominion l^arllamont's 
exclusive logihlative authoiity with 
respetd. to "Militia, MlllUiry & Naval 
Services & Defemx}." — Rrandon City 
r. Municipal [19311 3 D. L. U. 

397 ; 2 \V. \V. R. 66; aifd„ [1931] 3 
W. W. U. 225.— CAN. 

■w. 8oidi€r Setthment Act — Security 
to Hoard — Priorities.] — Those pro* 
visionN of the ** Soldier SetUemeut 
Act," 1919, purporting tA» pixivldo 
Hoeiirity to the Board without njglstra- 
tlou of said security and In priority tn 
otluT bond Jide creditors whose security 
has Imm rt‘rist»>rcHl are intra Hres of the 

L owers of tJio ParllanuMit of Canada. — 
1. V. Rickards, [1930] Ex. C. R. 222. 
—CAN. 

■x. Naoigation .] — 'rho Lakes & 
Rivers Improvement Act does not 
purport to rt'striot or lnt.orfere wltJi tho 
navigation of the river & cannot be 
regaraod as invading the rights of the 
Dominion In Its ooiitrol over navlga* 
tion ; it Ih therefore intm tires of the 
Ontario legislature.— Re Arrow Rivbr 
& Tributaries Budb Sc Boom Oo., 
[1931 ] 1 p. h. R. 260 ; 66 O. L. R. 676 : 
rttesd. on other grounds, [1931] 2 
D. L. R. 216,~-CAN. 

■y. Uoinestkt iitiations Act, 1927 
(Atta) — Ultra eitrs.] — liosKiwicH v. 
Robkiwich (No. 2). 11931] 3 W. W. B. 
6U.-CAN. 

PART 11. SBOT. 8, SUB-SECT. 4 .— 

A. (e). 

» i. .1— HsM.* 87 

Vlot. 0 , 82, was %iUra vires, — R bvbrn 
V. K. (1878), 2 B. O. R. 70 : 1 Oort. 


414.— CAN. 

a i. Liauar Act, 1902, *. 2.] — 

Held: although unusual, it was well 
within the powen of the leglBlaturo. — 
R. V. Walsh (1903), 23 O. L. T. 186 ; 
6 O. L. R. 527 ; 2 O. W. R. 222 ; 3 
O. W. R. 31.-^AN. 

b i. Higki to appeal to Supreme 

Court of Canada — fiestrictions on — 
Ultra vires .] — Clarkson v. Ryan 
yj890). 17 S. O. R. 251 ; 4 Cart. 439.— 

d i. Betting Information Act, 

1923 (c, 6) — Ultra mres.] — R. t. LiODT- 
MAN (1923), 42 C^n. Crlm. Oas. 1; 
64 O. L. R. 602.— CAN. 

1 1 , Succession Duties Act, 1914 

(c. lOy—Vaiid .] — Barthe v. SiiAm^Lss 
(1918), Q. K. 8. C. 301.— CAN. 

1 u, LUjuor laws relating to 

navigable rivers dt wharves — Wharves 
woperty of Federal Government — 
Validily.] — Cote v. Qubbeo Liquor 
Commission. Fortin v, Quebec 
Liquor Oimmission, 11931] 4 D. L. R. 
137.— CAN. 

PART 11. SECT. 3, SUB-SECT. 4.— 

B. (a). 

o (p. 447) i. .] — Customs Tariff 

Industries I’reservation) Act, 1921- 
922, deals only with the imposition of 
taxation, Sc does not Infringe tho first 

B arograph of soot. 65 of tho Constltu* 
on. Customs Tariff (Industries Pre- 
servation) Act. 1921-1922, 8. 8. deals 
with duties of oostoms only. Sc docs not 
Infi'iuge the second paragraph of 
sect. 65 ot the Cousl itution. The tax 
imposed by soot. 8 is imposed by the 
Commonwealth Parliament, &; Is not 
an infringement of sect. 00 of the 
Constitution, — N oit BROTnERS Sc Co„ 
Ltd. ?;. Barkley (1925), 36 C. L. H. 
20; 31 Aiwms L, R. 256,— AUS. 

o (p. 447) II. .1— HeW.* neither 

Income Tax Assessment Act, 1922- 
1024, nor Income Tax Assessment 
Aot, 1922-1925, nor either of Income 
Tax Acts which incorporated those 
Assessment Acts, was obnoxious to 
any of the provisions of sect. 55 of tho 
Ckmstltution. — Federal Taxation 
Oomr. V, Munro, BRman Imperial 
Oil Oo.. Ltd. v. Federal Taxation 
Oomr. (1926). 38 C. L. R. 163.— A US. 

o (p. 447) Hi. Held.- War- 

time Profits Tax Assessment Aot, 
1917-1918, s. 14 (6). was not obnoxious 
to soot. 66 of the Oonstltutioa. — 
Federal Taxation Oomr. v. Hips* 
LETS, Ltd. (1926), 38 0. L. R. 219. — 
AUS. 

s (p. 447) t. Oommonweatfh 

Shipphtg Act, 1923— FolidKfp.)— OOM- 
monwealum It A.-G. roR Oommon- 
WRALTH 9 , AUVnULUAN COMMON- 
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WEALTH Shipping Board (1927), 39 
O. L. R. 1 ; [1927] Argus L. R. 61.— 
AUS. 

h (p. 447) I. .]— JudleUry Act, 

1903-1920, a. 39 (2) (a) [as interpreted 
in No. 60.5 i, post], is a valid exercise of 
the power conlHirod by sect. 77 (ill.) 
of the CouBtitution. — Limerick S.S. 
Co. V. CkiMMONWKALTH OF AUSTRALIA 
(1924), 26 S. R. N. 8. W. 293; 35 

C. L. R. 69 ; 81 Argus L. R. 153.— 
AUS. 

h (p. 447) II. *9. P. The Common- 
wealth V. Kbeo linger & Frrvau, 
ltd. fir Bardblby (1926), 37 0. L. R. 
393 ; [19261 V. L. R. 331 ; [1926] 

Argus L R. 161.— AUS. 

0 (p. 448) i. Election for Senate.] 

— i/eid ; Commonwealth Electoral Aot, 
1018-1925, s. l2gA (12). was a vaUd 
oxurclso of tho power conferred by 
soot. 9 of the CJonstltution upon tho 
Ck>mmouweaith Parliament to make 
laws " prcHcribing tho method of 
choosing senators." — .I udd i>. McRbon 
(1926), 38 O. L. R. 380.— AUS. 

at. iteuujval uj pruccedingH to High 
Court .] — Judiciary Act, 1903-1920, 
8. 40, la a valid exercise of the powers 
conferred by sects. 76 Sc 77 of the 
Constitution . — He Yates, Er p. Waish, 
He Yates, Ex p. Johnson (1926), 37 
O. L. R. 36 : [1926] Argus L. R. 40.— 
AUS. 

sv. .1 — Judloiary Act, 1903- 

1920, 8. 40a, la a valid exercise of the 
power conferred by sects. 77 (il) Sc 51 
(xxxix) of tho Constitution. — P ibrik 
V. M«’Farlane (1925), 30 C. L. R. 170. 
—AUS. 

ftw. Treuling by Contmoniveatth — 
Through agents — War Precautions 
(Wool) HeyulaHons.] — During the war 
fit after the making of tho above regu- 
lations, the Executive Oovt. of the 
(yommonwealth eut<*red into agree- 
ments with a oo., enga^d in the mann- 
faotnre 8c sale of woof tops. Each of 
thene agreements was either an agree- 
ment to give consent to a sale of wool 
tops by the oo. in return for a sheure 
of the profits, oaliod by the parties a 
'Mloenoe fee." or an agreement that the 
business of manufacturing wool tops 
should be carried on by the oo. as agent 
in oonsideration of an annual sum from 
the Commonwealth, or a oombination 
of both these agreements : — Held : 
apart from any authority oonfOrred by 
an Aot of Parliament of the Common- 
wealth or by regulations thereunder, 
the Exeoutlve Oort, had no power to 
make or ratify any of the agreements. 
— Oommonwraltb Sc Central Wool 
O oMMiTTBE V, Colonial Oombino, 
Spinning Sc Wravtno Co., Ltd. ( 1922), 
81 C. L. K. 421,— AUS. 
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Act, 1807 (o. 8), 0 . 90, under which the i committee for registering transfers of eharea 

powm OT appomtment inferred to are given ! & issuing certiSoates. Deft. co. having 

of Canada. Sect. | declared a dividend, the Australian income 

4 (3), however, which provided that upon a*! tax authorities, acting under Australian 
vacancy owurring among the judges of the I Income Tax Acts, required deft, co. to deduct 

Appellate Div. or of the High Ot. Div. before ' the Australian income tax from the dividend 

the provi«ons of the Act came fully into ! duo to pltf. co. In an action claiming the 

lorco, the Divs. were to consist of the remain- i amount so deducted : — Held : the debt 

mg jimges, was not open to objection. — ^A.-G. | created by the declaration of a dividend was 

Canada, [1925] i situate in England, & the Commonwealth 

^ 5 04 L. J. P. 0. 132 ; 133 L. T. legislature had no power to impose taxation 

434, P. C. QYj pjtf, po. in respect of such debt, & the 

181b. Members of Quebec Public Service action succeeded. — London A Sottth Amrri- 

Commission.l — Martinrau Sons, l;r!>. v. can Invkstment Trust, Ltd. v. British To- 

Montreal Corpn. (1931), 4H T. L. B. 95, P. C. RACCO Oo. (AUSTRALIA), Ltd., [1927] 1 Ch. 107; 

184a. Power to compel British company to i 90 L. J. Ch. 58; 70 Sol. ,To. 1024; mtb nom. 

deduct income tax from dividends on shares Pass v, British Tobacco Co. (Australia), 

situate In England.]— Pltf s., a British co., Ltd. (1920), 42 T. L. R. 771. 

held shares in deft, co., which was a British ; 186a. Commonwealth Acts- -Presumption In favour 
CO., but which had its head office ^ board of | of validity.] SfiuLL Co. of Australia, Ltd. r. 
directors in Australia, though it had a Loridt)n ! Federal of Taxation, No. 205a, post. 


By. Poufcr to confer judicial powers.] S. 7t. N. H. W. 67.5 : 46 N. S. \V. W. N. 

—Tbo powers which Income Tax l.'iS.—AUS. 

VPflePsment. Act, 1922-1923, by hs. 44, »i. Interference wUh freedttm of inter- 

60 & 51. pni<f»orta to confer upon a fftaie trade ,] — The valinlty of ft Federal 

Board of Appeal ert itod under the Act or rcK'dations innae thereunder 

Act are part of the j'^dicial power of cannot be attacked on the ground ot 

the Commonwealth. \v;,ich under sect. Intorfertiueo with freedom of Inter- 

71 of the Constitution can only be ta to trade & com mereo : s. 92 of the 

vested in the High C.'t. or a federal et., Constitution prohwts Inter-State trade 

& a Board of Appeal not being such a agalnat State interference, but doea not 

ct., the oonf erring of those powers la auect the logislatire power of the 

tdlra tnres the CommonwoJiltb Parlia- Commonwealth. The Dried I^uitH 

ment. — BRirrsn Impkrial Oil Co., Act, 1928, does not give preference to 

Ltd. V. Fkderal (Yjmr. of Taxation one State over anrither State, but the 

(1925), 3.5 C. L. H. 422 ; 31 Argus L. H. regulations made thereunder do & are 

129. — A US. therefor© invalid oh being olmoxions 

•z. Power to give appdlaie jvriadic- to s. 99 of the Constitution.— J A mkh 

tion to High Court — Appeal from non- v. ITik OofttMONWtJALTH of AumitAiiiA 

federal court .] — The Coiiunonwealtli (1929). 11 C. Ia U. 442; 2 A. L. 

Parliament may confer upon the High 322. — AUS. 

luriadiotion to enteiinin an appeal .] If eld: Dried Fruits Acts, 

from a et. ostAbliahcd by the Parlia- 1021 (S. A.), s. 28, aui borlhCH the 

xnent in a territory, nolwitbstanding oompul.sor ^ acmilMltlon of “ any ilried 
that the ct. 80 eHtabliwhcd Is not a fniit-H In riont)} AuHtmlla grown 6:, 
federal ct.. within eect. 71 of the C/on- dried In AUHrAraliji,’' tfc dooH not violate 
Htitutlon ; & jurisdictimi to eiitortain the pruvlHlons of nect. 92 of the Con- 
an appeal from the Supreimi (’t. of itjo stitulJon as being an Interferenco with 
Northern Territory is lawfully con- the fnu^diiin of “ trade, commemiit, 
ferred upon the High Ct. by Supreme InterccMireo among the States.** — 
Ct. Ordinance, 1911-1922. s. 21, & Jamf^s v. Cowan (1929), 43 O. L. R. 

Northern Territory (Admlnistrution) 38fi ; 3 A. L. .1. 434 ; (1930), Argus 

Act, 1910, fl. 13 .— Porter e. K., Ji’x p. L. It. 125.— AUS. 

CTun Man Ykk (192«), 37 C. L. It, 433. sh. Pouters as to State Cmtrts.] - 
— AUS. (1) Sect. 77 (fii) of (he OonstltuOmi 

M. Discovery — Jj^inst State.] — Judl- <loes not enaido tlie Parliament to make 
clary Act, 1903-1920, s. 64, in 8o far as a Conunonwe/jJf h oJtUu;r a fiinetioriary 
It gives pltf., resident of one StaU% In of a State Court Sc. iintliorlHe him to a<d, 
an action ni^inst another State, th<; on its hclialf A' adnilnlKtor Ttarf of its 
right to obt^ dlseovory of documents JuHsdIctlon ; (2) although scfjt. .51 

from, Sc to administer interrogatories (xxxix) of tiu- Constitution confers 
to. defte.. Is within the legislative power ujsui the J*aiilaineiit to innke 
power of the Commonwealth Parlia- laws with w^spcct t.o niaiUjis wiiich 
mont. — G rifpin v. South ArSTRALiA attend, or ariso In. the exc<;utlon of 
(State) (1924), 35 O. L. It. 200; 31 any power vestt'd !>y I ho Constitution 
Argus L. R. 81- — AUS- in the Fe«lerul .Judicature, as dlsIJnct 

•b. Immigration.] — Immigration Act, from m.-dters Ine.idenial to the nubjects 
1901-1925, 8. 8 a.a, is a valid exercise of asslgiHMl Ui the Comiuonweuith, ne.viT- 
the power conferred by swL. 51 (xxvil) thcltJSH it does ntu authorise the rocon- 
of the CJonstltutlon.— 7?c Yates, Ifx p. tilituUoii of a. State Court, which is 
-Wat^sh, Ite Yates, Dx p. Johnson invested with Federal jurisdiction or 
(1925), 37 C. L. K. 36 ; (1926] Argus ot the <»rimni8atlori thrrjiigh wiiloh Ita 
L. R. 46, — ^AUS. powers Sc jurisdiction are exeurjuctl, 

«o. .3 — Immigration Act, 1901- becausts Kcct. 77 (iii) oonbiraphites the 

1925, 8.5 (3) (3a) (3b): — H eld; valid. — selection by tJiO I'arliamcnt of an 

WiLUAMSON V. Ah On (1927), 39 C- L. R. existing Judicial organ which depends 
95 ; [19271 Argus L. R. 13. — AUS. alike B>r Its structure & It^ being upon 

sd. Power to grant financial aid to Slate Ia\v & the grant to it of powers 
States,] — Held : Fedo^ Aid Roads of adjudioaiion upon specified subJectH 
Acts, 1926, was a valid exercise of the of Federal JurisdIetJon. — L e Meburier 
power conferred upon the CJominon' t?. CTonnok (1930), 42 C. L. R. 481. — 
wealth Parliament by sect. 96 of the AUS. 

Oonstitiition, to grant financial assist* sk. Bantcraptcy .) — Held : sects. 12 
anee to any 8tate on such terms & (5), 18 (1) (b), 23 k. 24 of Bkpey. Act, 

conditions as the Parliament might 1924-1928, are ultra vires. — Lk 
think fit. — S tate of VicrroBiA v. MK8nKiF.R v. Connor (1930), 42 C. L. R. 
OOXMONWXALTH (1026), 36 C. lu R. 481. — AUS. 
sno ~>.ads 

•i. Bakkruptcy—State AeU not PART II. SECT. 8, SUB-BECT. 4.— 
affeeied as to mmers not deaU urUh in 

Commonwealtk Act-— Or as to pending r i. Power to impose ousioms dt 

proceedings.] — Be Pabbons (1926), 28 excise duties.] — Held: Taxation (Motor I 
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Spirit Vendors) Act, 1925 (S. A.), was 
Invalid. — CkJMAIONWEALTH & COlfMON- 
WF.AI.TH Oil Rkitnbrieh, bTI>. V. 
State of South Australia, Ltd. 
(1920), 38 C. L. n. 408, (1927) Argus 
L. K. 49.— AUS. 

r ii. .y- Helfl: Finance 

(Newspapers Taxotlon) Act, 1926 
(N. S. W.), l^nanee (Taxation 
Manag('incnt) Act, 1026 (N. S. W.), 
H8. 2. .1, r>, (> N: 7, were invalid. — F air- 
fax {.lonx) & Son, IjTD. Sc Smith’s 
New'hi*\m-,hh, L'i’d. V. New South 
VVai i,w St\te (1927). 39 C. R. 139; 
[19271 Aho.s L. B. 87. CAN. 

t 1. .1 “J\mi<;h V. 'I’TiK State of 

South Aithtuaua (1027), 40 C. L. R. 1. 
— AUS. 

t ii. - - Prohibition of importaiitm. 
of stoek-- Valhiity of Stock Act, 1991 
(jV. S. IF.).) - byjr p. Nei>^(>n (No. 1) 
(1928), 42 (:. L. H. 299 ; [19291 Argus 
L. it. 21. AUS. 

t iii. VaUdily of Farm Produce 

AgnUs Ad. 1929 (A'. S. W.).\—riHd: 
t lnn iitxH'lMiouH of Farm I*ro«luc(3 Ageat-H 
Act, J929 (N. 8. W.), were not ob- 
noxious i.o Mio xirovlHlouB of sect. 92 
of i.ho C iniHl,ltiitlon.“ -R ouuplky v, 
'I’HK SiArE OF New South Walkh, 

K. r. V. IIEAVIH (1928). 42 C. L. ii. 162 ; 
J929 A. L. ii. I. -AUS 

ig. ValUlily of Secret Commissions 
Prohihilion Ad. 191 U, s. 3.]- //rld: 
the pruviHlorib of tlio Secret Coiii- 
mlBsIonr^ Prohibition Act, 193 9 
(N. 8. W.), 8. 3, woro not Invalid.- - 
R. V. Gatiw, Ft p, MahN(j (192H), 41 
C. L. It. .519 ; 2 A. L. J. 330.— AUS. 

sh. Pomoer to alter Federal award.]- — 

When an award has been made by the 
Gomnnui wealth of Conciliation Sc 

Arbn. i)nr8iiarit to (>>mmonw(*alth 
('oncllJnflon 8c Arbn. Act, 1904-1921, 
tb(? PurllHUjcnt of a StaRj cunnot alter 
thc-i terms of the awerd, or confer or 
impow! on the nurtlciH to It rightp or 
ohllgationB which are IneonsiHient with 
Huoti licrinR. — (h.YDFi Kncjinekrino Ck)., 
Ltd. V. Ciiwuims. Mkitkrh, Ltd. Sc 
Lever Broth KrtH, i/ru. v. Pi>:katio 
(1926). 37 V. L. K. 466; (1926) Argus 

L. R. 214.— AUS. 

si. Slate Act re.pmrna^t to Common- 

wealth Act Invalid.] — On an Infornm* 

tif»n for an r)fl'cnce und(vr hcct. 4 of 
MftKlcrs Si Servants Act, 1902, N.,S.W., 
deft, was convictoil Sc fined for neglect- 
ing to fulfil the cemiract made hciwocii 
the Infornmiit, his employer, & himself 
in purHiianee of an award, mado by the 
tkunmon wealth of Ckuicillation Sc 
Arbn., which bound hfith pariios Sc 
requirt^d them to perform the contract. 
The vciy same conduct by tlic same 
Iversons was themfor'C piinishablw, but 
Wifiicwhat dilTcr, -utly, under Common- 
wealth (Conciliation Sc Arbn. Act, 
1904-1928, Sc the New South Wales 
MasRjrs Sc Servants Act, 1902 -HeH : 
the State Act was Invalid, pro tanto. by 
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199. Add, Annoiation: — Refd. Bhagcband Dog- 
dusa Giijrathi v. Secretary of State for India 
in Council (1927), 43 T. h, U, 017. 

200a. Appointment — What constitutes.] — A.-G* 
FOR Ontario v, A.-G. fob Canada » No. 181a. 
ante, 

200b. Rights ol existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1910, of 
Alberta, s. 0, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Tiial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supremo Ct. did not 
necessarily entitle Jiim to be, or to be 
appointed. Chief Justice of the Appellate 
Div., A his non-appointment to that office 
did not constitute an infringement of any 
legal right i/O which he was entitled. — Sco'i*r 
V, A.-G. FOR Canada (1923), 40 T , D. H. 0, 
P, C. 

205a. Right to hold office for life- Members of 
Board of Review under Australian Income 
Tax Assessment Acts, 1922-25- Common- 
wealth of Australia Constitution Act, 1900, 
bS. 71, 72.]— An Act of the Commonwealth 


Parliament should not be held to infringe the 
Constitution of Australia unless it is clear 
beyond reasonable doubt that it does so. 
In that view, the Board of Review created by 
sect. 41 of the Federal Income Tax Assess- 
ment Act, 1922-1 925, to review the decisions 
of the Comr. of Taxation, & whose members 
are to hold office for seven years, is not a ct. 
exercising the judicial power of the Common- 
wealth within sect. 71 of the Constitution of 
Australia, but is an administrative tribunal. 
Although it became unnecessary so to decide, 
the Judicial Committee desired to make it 
quite clear tliat, as at present advised, they 
were not prepared to assent to the view that 
it was competent, either with or without 
legislation of the Federal Parliament, to 
appoint justices of the High Ct., or of the 
other cts. created under sect. 71 of the 
Constitution, with other than a life tenure of 
their office, subject to the power of removal 
contained in sect. 72. — Shell Co. of 
Australia, Ltd. v, Federai.. Comr. of 
Taxation, [1931] A. C. 275 ; 100 L. J. P. C. 
.55 ; 144 L. T. 421 ; 47 T. L. R. 115, P. C. 

208. Add. Annotalion: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


virt ue of Hcct.. 1 09 of t he OonHt ifcutlon. — 
Exp. Mtq^EAN (1930), Areruft Jj. ]{,. 377 ; 
4 A. L, J. 103 ; 43 C. L. It. 472.- 


PART II. SECT. 8, SUB-SECT. 4.— C. 

sj. Samoa Aat, 1921 — VaUi ..] — 
TA0A1.()V V. iNHHr.CTOU OK POIJOK, 
FUATAUA e. INSCKCTOII OF Pm.lOK, 
[1927] N. 2. L. 11. 883.— N. Z. 

PART II. SECT. 3, SUB-SECT. 4.- D. 

h i. JHMrihution of 

tax hiipoHod upon 
tlnaricial coh. hy Traiinvaal Provincial 
Onliuniieo 8 of 1923, h. 3, of one 
HliHUuff for each pound of dlvldeud 
dWrlhutcd afp!r a certain date, is « 
direct tax infra vireif tlie Piovirndal 
Council und<*r South Africa Act, 
B. 8.0 (1). — .TonANXKfllUJTWJ COXSOI.l- 
PATKn IXVFSTMICNT Co., LTD. 1?. 

Thansvaai. PuovrNriAP Adminirtra* 
TION. [192;il App. I>. 477. -S, AF. 

h ii. lit'.ccipi nf prrjn tutu ft.] 

— The tax impoNcd by Tax Ordlnauco 
of 1923 (Transvaal) upon luHurmuM' 
co«., on pnuuluiUM received. Jh a direct 
tax inira rirtit the Prnvluclnl C/Ounoi) 
under .South Africa Act, h. 85 (1).-- 
Inland Kkvknuk Comu. v. Uoyai. 
Kxi’ii ANOW Amsitkanck Co., 11925 Apt». 
D. 223.— S. AF. 

h lii. Conirol of Irading licaicr.ft.] 

— lleUl : TrauHvaal Provincial Ordl- 
narioe 12 of 1920 whb uftra vires the 
Provincial Council. — K f.ix)omal r. Rr- 
CKIVKR OF UKVKNUE, I1927J App. 1). 
401.— S. AF. 

k 1. I^roclaniotitfH of local areas.] 

— Nntal Provinclol Ordinance 7 of 
1023, which confcmoii the Artiuiulstra- 
tor power to pwc.lalin local nn^aB i;: 
provider for the oK*ctlon of comiuitlecH 
to function therein, siuh corntnittecB 
bolnu establishfd with the sole object 
of enrryintr out Public HeoUb Act 36 
of 1919, ,S: not of crtNitliur any fonn of 
local 8eif*flrovermm»ut. Ik ultra vires the 
I’rovlsJoiial Council under South Africa 
Art, 8. 85 (6). — IsiriNoo llKAi/rn Com- 
MIITEF V. .Tapwat. 11926) App. D. 113. 
— S. AF, 

k H. — — Municipal franrlnse .] — 
Oixl. 19, 1924, 8. 1,3 (11 //rW : intru 
vires, — Auraiiam v, DtUiBAN Corpn. 
(1920, 47 N. L. R. AF. 

k III. Enrolment of hutvesscs.]— 

Held: Natal Ordinance 19 of 1924. 
B. 13 (1), waft inira vires the Pp-ivlnela) 
Council. — A rraiiam r. Durban Corp.n., 
11927) App. D. 444.— S, AF. 


k iv, Qimlificalion of nilorneys.] 

— The provlHO to R. S. C., Or<l. 32. 
r. 47, aa oristnally framed in 1909 
provided that any poraon admlMcd na 
ail attorney by virtue of quRllflcationH 
acquired by him elHCwhere th.au in 
South Afrl<!a should not be entitled to 
practl'O Oft an advocate until bo had 
Hcrved under articles in Natal for ot. 
least 18 months. In 1923* the wonls 
: “ Province of Natal," were HuhrttUuted 
i for “ Soutli Africa " by a rule framed 
! by .ludjjre-lTeHldcnt & JudjrcK of Natal 
! iToviiiclal Division : — Held : the 
amcndiiu? rule was not ultra vires as 
l»elun repufrnant to Kc.ct. 115 of South 
Africa Act. — iNCOItPORATKD liAW 
SocuKTV OP Natal v. Van Aardt, 
|19:5(>J X. h. IL 69 : affd., 11930) App. 
D. 385. - S. AF. 

sk. litMdvsia — Taxaiton of non-resi- 
dents carryiuij on business within 
territory.] — Under the powt?r conft'rroil 
upon tho Icffislaturo of Southern 
Rhodesia by the Order in Council of 
1898, B. 35, It is intra vires for that 
hjffl.Mlatiiro to levy a tax upon income 
uccruluK to a non-resident fi-om a 
Mourcc not within tho terrlteiy, where 
suoh noTi-ix:>Kldent carries on busineBs 
within the terrltoiy. — Rhodesia Rvs. 
V. COMH. OF Taxics, [1925] App. D. 
438.— S. AF. 

sR Transkeian Territories — Im- 
miyratixm of Asintic^s.] — Held : Pro- 
clamation 26 I of 1994 was ultra vires. — 

R. y. TlAUMANiA, 11927] App. D. 537.— 

S. AF. 

sni. Qualifimiions of vtdn'S lUmrrs 
of Ihiion Parliament .] — The poweiv of 
I the Union Pnrlluiucnf proscrilKi the 
j (lUulilicatioiiH of voters arc derived 
I from Hwt. 3.5 of the South Africa Act 
i strictly limited by the provlHions 

of tliftt sect. Ry that sect, the Union 
Parllaim'ut, as usually constituted. Is 
vested with plenary powers of innkiuR 
laws dealing with Hint subject-matter 
except in the cases mentioned In the 
two sul»-.«ccls. Tlicftc exerptiouB only 
arise whi'rc the new law' would have 
i the efft'ct of disqualif^dner a person on 
1 the grronnd of raci' or coloui' only. — 
R. V. NimuR. 11930] App. D. 484. — 
i S. AF, 

1 PART II. SECT. 3. SUB-SECT. 4.~E. 
i ro. Crow'n oranfa.l — Crown Grants 
; Act, XV. of 1895, which enacts that 
! irrants by th€i Crown of ostat^a unknown 
I to the law arc not invalid, ia not ultra 
vires tho Indian tcsiftlaturo. — S fcre- 
I TART OF State por India r. Raja 
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Parthasarathy Aita Rao (1926), 
I. J.. R. 49 Mad. 349.— IND. 

8p. Taxation.] — Held : Income Tax 
Act, 8. 67, was not ultra vires. — Dr. 
U. N. SlNOHA V. SBCRETAUV OF STATE 

FOR India in Council (1927), I. L. R. 
5 Kan. 825.— IND. 

tq. Acts of local Legislatures — Extent 
of oprrnlion.]— Tho UnitAsd Provinces 
(?t. of Wards, like tlie Act-s of many 
other local Le^slatures deaJinf? with 
the local Ct. of Wards, has no effect 
beyond the Jurisdiction of its own 
L(i|fialature. Civil I’roceduro Code 
(Act V. of 1908) give.s a local Act 
local validity & sjioelal protjcduro 
validity In Its own sphere. No local 
Lefjislaturo can nn'scrlbe procedure for 
any ct. beyond its territorial juris- 
diction, & any Act passed by a local 
LepriHluiurc for its own cts. cannot be 
enforced beyond tlioHC territories. — 
(Tiihaitoo Lal Misser V. Naraindas 
Daunath Prasad (1928), I. L. R. 
5C Calc. 704— IND. 


PART II. SECT. 4. SUB-SECT. 1.— A. 

oi, Whether presumed — Com- 

nnssiortcr with judicial powers .] — To 
appoint a comr. under Mining Act 
(Dnt.), B. 123. &• then invest him wdth 
powoi*8 exercisable by a superior ct., 
JIB that term is to be understood in 
P. N. A. Act, is to enable the provincial 
authority in efloct to appoint a Judge 
of a superior ct., which is bej’ond its 
power; & it could not bo presumed 
tliat the Oovenior-General had given 
the piovincJal appointee a patent 
designating him n judge of a superior 
ct. — A> McLean Gold Mines, Ltd. v. 
A.-G., [1923] I 1). L. R. 10 ; 54 O. L. R. 
573.— CAN, 


•t. Remuneration — Restrictions on.] 
—Held: Judges Act, R. S. C. 1900, 
B. 34, )ias no application to tho re- 
uiunerHtion of a JndgeAvhoso appoint- 
ment to i>erfonu the duty or service 
was made before the enactment of that 
swt. — Re. J UDGKS Act, 1 1 923 ] 2 D. L. R. 
604 ; 52 O. L. R. 105.— CAN. 


PART II. SECT. 4. SUB-SECT. 2.— A. 

»w. Canada — JDistrictcotirt .] — Except 
AS to matters tor wbioh particular 
statutory din^ctions provide other- 
wise, a district ct. haa Jurisdiction 
over persons Sc proiierty thronghont 
the province Sc may entertain an action 
Irrcspectivo of where within the pro- 
vinoo the cause of action arose, the 
property is situated, or defta. reside. — 



V<d. XVn.— Dependencies. Cases 834a— 288a. 


234a. Court of civil Judge of Secunderabad — 
Limitation of action.] — Appit, sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a dece€ised relative. 
Both the borrower it the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge’s ct. liad 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been baired by Stat. Limitations, but, 
in tlic Secunderabad ct. foreign rosidenco 
could be claimed by way of exemption from 
limitation. Judgment of the Besident at 
Hyderabad dismissing the suit afTirmed, no 
part of the cause of action liaving arisen 
witliin the local limits of the ct. of the civil 
judge at Secunderabad. — Uai BA!iAi»i:it 
Bansilal Abircijand V . Giiui.AN Maubuw 
Khan (1925). 42 T. L. li. 6, P. C. 

iv. Other Pariii ular Courts. 

234b. Becbuanaland Protectorate » - Magistrates* 
Court — Limited to criminal matters.) - By a 

I)rocJamation issued in 1891 pursuant to 
Foreign Jurisdiction Act-, 1890 (c. :17), 

]VIagistTat(‘s’ & other cts. were eslahlished in 
the Bcchua? aland I*r(.»t(‘(:torate. By clause 8 
the jui’isdiei lon of the els. was not to ext(;nd 
to any mailer in which natives only were 
concerned, iniless exorcise <jf tlui jurisdiction 
was necessary in the interests of peace, or for 
the i)revention or punishment of acts of 


238a. Rule of English law as to parlia!rientary I 
control of revenue- -Application tn New ! 
Zealand.] — Tt is a piin< i])lo of tlie Biilinh | 
constitution, inlieritetl in tlie constitution of I 
Now Zealand, that no money can be taken | 
out of the Consoli<lated Fund into which tluj ! 
revenues of t lie Stati* have Ix'en paid, (ixeept ! 
under a distinct authorisation by 1 Parliament j 
itself ; a paynu’nt inadt; without that I 


violence. By clause 9 where jurisdiction was 
oxercised the decision w^as to follow the laws 
customs of the natives concerned, unless 
t hose laws <fc customs were incompatible with 
peace, order, <& good government. Tlireo 
natives w’ei*e parties to an armed & mur- 
deroirs attack upon their tribal chief. As 
punishment the chief, after consulting & 
witli the approval of liis native council, 
caused their liouses to be bui-nt. The action 
of the chief was in accordance with the 
custom of the tribe in the case of an armed 
rebellion. Two of the natives were convicted 
by a Magistrate uf attempted murder, &> 
sentenced to imprisonment ; the sentences 
were reduced, as the })ous<‘s of the accused 
had been burnt. SubstxiuentJy the three 
natives brought civil suits in the Magistrates* 
ct. against tlie chi<*f for damages in respect 
of the hous(^ Vmrniiig, & the chief couiiter- 
claitned : —Held : tlie ct. had no jurisdiction 
in the civil suits liaving regard to clause 8 of 
tile proclaiiiati'iu, as t<lie niat.ter was one in 
wliich natives finly vv<*re con(!ern(*d, ^ there 
was no evidence of the jirobability of any 
Xurtlier breach of the peace or acts of violence. 

Semhle : the custom of house burning, 
above referred to, was incornpaiibUi with 
peace, order, k good govei’iinient wit.liin the 
meaning of clause 9. — Khama v. Batshoba, 
[1981 J A. C, 78 1: LUO L. J. P. C. 229; 115 
L. T. 957, P. C. 


the Colonies. 

authority is illegal k ultra viren^ k tJie. money, 
if it can be traced, can be recoviu'ed by the 

(lOVt. 

An ngr(‘enu*nt tn.'ule in provid(?.d 

• (hder alia) tli.'it tf»e Minister of Bailvvays of 
New Z(*alar)(J, repn sfmting tlie t'rown, should 
pay to applts. £7,.'i00 wlum applks. granted a 
lease to B. k ('o. The making of the agree- 
ment had been authorised by j».n A(!t of 1912, 


Part III.- Laws of 


i’OL.VK AKU^TKO WaTKU WollKH V. 
WiNNIKOKK, 115)211 3 W. W. It. 370; 
02 D. L. It. 403 ; 17 Alta. L. It. 1 ;>().— 

CAN, 

sx. — -- ,1 — When a dFtrlct 

ct. action is not fomTuciu-cd in t he rt. 
of that district in whlrli deft, or one 
of deft.s., dwells or rairies ini 
the ct. has now no jurisdiction luiloss 
the action is one ultii rc.seert to whicli 
the District Coarts Act or soinc par- 
tlcular statutory direction provides 
otherwise, or iinless deft, by his con- 
duct has submitted t.o the jurisdiction. 
— Kui.yk V. Klkin. [15)29] 4 D. L. li. 
l.'iy ; 2 W. W. It. 334 ; 24 AJta. L. 15. 
200.— CAN. 

iz. Prince Edxcard Island.] — The ct. 
of lost n^sort In Prince Kdward Island 
is the Supreme Ct. in that pi-ovincc.— 
Kelly v . Sulwvan ( 1876 ), 1 S. C. It. 

1.— CAN. 

b1 Northern Jrelaml — Power to 
make order aaninst “ neiuhbnurinf; 
counties *' — Limited to coimties in 
Northern Ireland.] — Under (irand Jur>' 
(Ireland) Act. 1836. a. MO. the 
expnis.siou “ Deiprhbouriner counties ” 
must bo taken to mean *' neighbouriuK' 
counties ” in Northern troUind. The j 
jurisdictions respectively sot up by 
Govt, of Ireland Act, \920.arc mutually • 
Independent & oxcluBive of each other i 
within the respective areas. — Plumb & i 


1 Oim r. PERMANAdii County Cou.n'uii.. 

1192.3] 2 I. It. IR. 

I sm. I/iffh (Jourt of Auslrulia J'rn- 
n rdihys inrcltrim/ the inter jn-rtoW n *1' 
apfUicuti(m of Commonwealth of Aus- 
I teal in ConstilutUm Art, h. 1)2.] 'Ihe 
! question of the validity »if dclermftui- 
! tions made purKiiuiit to tJ)e |)ned 
! Fruits Acts ii\in|i( the qiiantlty of dried 
: fruits whieh mitrlit he marketed within 
i tfie rvmimon wealth raises an iHrstc 
I directly involving Mio Intcrpndutiou 
j tk application of s. 92 of ti»e Cons! if, n- 
j fion. k (he question of the validity 
i of fieri iiJ.sjtioiM of drJcrl fruits pursua u1. 

: to those Acts, also, raises an issue 
i directly involving the lut>crprctatIou of 
tin? Coiistitutirui, A: an acti<>n raislut' 
tlio.se is. tl.'crcforo, within tin? 

oripluai juiisdletioii of the HIjfh Ft. 
conferred ))y Judiciary Act, 1903-1 92C, 
8. 30. — r. The State ou SfU’T/f 
Auktrama (1927). 40 C. L. iU 1. 

A US. 

sn. To vuike. order refused hy 

court of cO’(/rdimUe furisduiion.] 
.lovEN r. Jones (192«), 40 U. L, l.‘. 
in.'i: !1928] V. L. It. 112; [11)28] 

Ar^ms J.. K. 4.'i.— AUS. 

go, J*rov<erfinfjs h-Uveen residents 

of different -One phthdiff 

defendant resident in ttamt SUde.] - 
An action instituted in the High Ct. 
in which there is on each gfde of the 
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; record a resident r)f tie* Marne Sl.at.o who 
I is a ne<vs uiry i»arty f «> t hci aef ion Is not. 

■ a matter- between resblfjrrl.'^ of riiileiTrrt 
j SfaU-s witliirr the t'mi.stit rd.inn, h, 7.'), 
I iV tli(! IIIkI* Pt. has no Jnrlsdief lon to 
i onferfMiri it.- VVA'rHf>N' k (ionrui-: v v. 
I C.NMKIfON (I 5 ) 2 K). <Jf) C. li. 1 ’. 140 ; 
1 iI 92 Kl Arums li. it. 4 1 .- AUS. 

I PART II. SECT. 4, SUB-SECT. 2. J. 

j 228 ii. — “ f-onl for /a/ff7,”| - 

i IIA'J I.MIIIIAI 11 AHK.WAU.V e. KllUTJEi; 
i IHNHIIAW (1927), I. L. Pc. 61 Ihirn 
I .010.- IND. 

j c i. - At ( oleulUi - 't'o direr 

! fifipriltijil to Pricy (JounriL to jwovide 
! Jundit to naifde mirun' to he rcftresrrtted.] — 

: q'lie lllurli Ct. is n«>t entit.lerl after tlie. 

■ IlMul (jflinission of a Privy Council 
; apjienl t<f rna kr* an onler dlroctlrij^ applt. 

■ in the I’rivy f’onncll case to jnit the 
; urnurdiiin of the minor resp. in funds 
j tr> have the ensf; urKited f»n behalf of the 
j minor liefon? tire .1 udteial Committee, -> 

Hllf IlIhtlAU KlNlirUtE MANUiTYA V. ALI 
( Auamad (1927), J. Ii. P. .00 Calc. 7.08.— 

I IND. 

i Q ij, Allah of Kid..] TJio Inlnacnt 

i powers of the Supreme (^t. (if Cale.utta 
' wei'(i rujt e.onfmred on tlie. Ailahabad 
Hljffli Ct. by tile Indian High (.Viurta 
' Act, 1 HOI. Mahant Shantananjj Cm 
i V. MaHANT BABUriEVANANTi (iUt (15)30), 

{ I. L. Ti. 02 AU. 61 9. - IND. 

22 * 
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which empowered the Minister, without 
further appropriation, to pay to applts. out 
of the Public Works Fund such sum as might 
be payablfi in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, 
it was not granted. Nevertheless the £7,600 
was paid by the Minister of Bailways to 
applts. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, A the Controller & Auditor- 
General passed the sum as being so payable : 
— Held : as the lease hod not been granted 
the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. Sl could be deducted from a larger 
sum admittedly due to applts. — A uckland 
Haruouu Board v. R., [1924] A. C. 318 ; 93 
L. J . P. C. 120 ; 130 L. T. 021, P. C. 

Annotatims : — Re!d. A.-O.v. 0. 8. & W. Ily. of Ireland, [1925] 
A. C. 754 : North Chartorland Exploration Co. U910) 
w. U. (19»0), 99 L. .1. Ch. 4 8:c 

241. Add. AnnoUiiion : — Consd. Arseculeratne v. 
Perera, [1928] A. C. 173. 

242. Add Annotaiiona :■ — Refd. A.-G. for Alberta 
V. Cook, I1920J A. C. 444 ; Salvesen (or von, 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 041. 

250. Add. Annotaiio7i : -Disid, Performing Right 
Hocioty, Ltd. v. Bray XJ. I). 0., [1930] A. C. 

. 377. 

261. Add, Annotation : — Refd. Khoo liooi Lcong 
V. Khoo Chong Veok, [1930] A. 341$. 

252a. Revenue laws.] 'Wh<m afoniign colony 

becomes a British colony t he British laws of 
revenue ininiediaLdy attach. — 1'iiE Priend- 
BiiiF (1814), 1 Dods. 373 ; 105 13. R, 1340. 

263, Add. A n notation : ~ Held. Bi^Hhiaume 
Dastous (1929), 45 T. L. It. 007. 

265a. Recognition of existing proprietary rights— 
Effect of proclamation. ] — After a sovereign 
State has acquired territory, cither by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofore unoccupied by a 


recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the municipal 
cts. only such proprietary rights as the 
Sovereign has contend or recognised. Even 
if a treaty of cession stiptilates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they can so en- 
force. The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt, will recognise 
such rights as upon investigation it finds 
existed. The Govt, does not thereby re- 
noimce its right to recognise only such titles 
as it considers should be recognised, nor 
confer upon the municipal cts. any power 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 
that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt, under a 
treaty : — Held : upon the facts, & applying 
the above principles, the suit faded. — 
Vajesingji Joravarsingji V. Secretary of 
State fob India (1924), L. R. 61 Ind. App. 
367, P. C. 

271a. .] — WlJBYEWARDBNB V. JaYA- 

wardene (1924), 94 L. J. P. C. 44 ; 182 L. T. 
161 ; 69 Sol. Jo. 793. 

284a. Native custom originally barbarous — Recog- 
nition by court on modification.} — A native 
custom which originally was barbarous, & 
therefore one to which a ct. could not give 
effect, may have become recognised by tbe 
native community in a milder & acceptable 
form without losing its essential character of 
custom, but the ct. cannot itself transform a 
barbarous custom int/O a milder one. — 
Eshugrayi ]3leko v. Nigeria Government 
(Administering Officer), [1931] A. C. 662 ; 
100 L. J. P. 0. 152 ; 145 L. T. 297, P. C. 

290. Add, Annotaiion : — Refd. Nadan v. R., [1926] 
A. C. 482. 

293. Add. Annotation : — Distd. Performing Right 
Society, Ltd. v. Bray U. I). C., [1930] A. C. 
377. 


PART III. SECT. 1. SUB-SECT. 1. 

230 i. Inlroduction of Knulish low hv 
colonial stohUe. ]-— The cust-om whereby, 
when marine insurance wofl eifft'cted 
thmusrli a broker, the broker ^ not the 
assured wti8 liable? to the undenvrlter 
for the j»reiuium, while the underwriter 
was diriM^tly reaporiKlble to the aeMured 
for the loHB, was imt so firmly entab- 
llBhed as |>art of the law of England In 
1792 that It w«a to he deemed to have 
b(M,m lntrodu«',ed intu Upper Canada by 
32 Geo. 3, e. 1. — G’Kkkfk & Lyn'ch of 
Canada, Ltd. e. Tohoxto iNsriiANt'F. 
& VttSSKt Aoknoy, Ltd., I192l>] 4 
1). L. U. 477 ; .59 O. L. IL 235 — 
CAN. 

230 ii. .1 — Tho rule in Shelley's 

Case l8 not part of tlie law of Alberta, 
aince it was not “ applicable ’* within 
North -Woet TerrltorltieH Act, 1884, 
to the Teiritoriea , — lie SukU^soN Estatk 
(A lta.), 119271 4 D. L. It. 817 ; 11927] 
8 W. W. It. 634.— CAN. 


230 lil.. .1 — Held: tho KnKliHh 

common law, aa it was 0 HtabliBl\ea on 
July 15, 1870, wa« introduced Into the 
North-West Tetritorles by Statute of 
Canada, 1880, o. 25, 8. 3, Sc the flame 
wafl neither expretwly nor by iuipliea- 
tion alterckd or tuuenuod, In ite applioa- 
tJon to riparian riiphtfl, by any eubso- 
qiieut C^inadian leftlslatlon. — Fares 
e. K.. 110291 Ex. C. 11. 144.— CAN. 


PART III, SECT. 1, SUB-SECT. S.— A. 
k i. InnppHeabiliiy to opeeified 


communily.]— -In order to show that 
tho EukIIhIi law on its introduction to 
India In 1720 woe Inapplicable to a 
partioular oommunity, it Ifl not (?noug:h 
TO prove that tho eomnmnity had, 

{ )rlor to that date, been ift>verned by a 
aw differing fioin KngUah law. What 
muHt be ahowu is that the English law 
1 h bascHl on or presuppoaeB eocial or 
political coudiUuuB peculiar to tlu? 
country of its origin & It is imposslblo 
or inexpixliont to apply the provlsioiifl 
of It to the oommunity^ in queetlou. — 
Jn the Goods of Ezkau (1930), 
I. L. II. 58 Calc. 761.— IND. 

PART III. SECT. 2, SUB-SECT. 1.— A. 

h 1. Mode of exclusion — Subject- 
matter covered by colonial legislntion .] — 
Tho proviaioufl, relating to fraudulent & 
preferential assignmentfl. of Aesign* 
meuts Act, 1907. ropoaJod in 1921, 
ro-euacied in 1922, & consolidated in 
Fraudulent i*reforcncc« Act, R. S. A. 
1922, constituted a complete code upon 
the subject which had the effect of 
excluding Stat. IS Kliz. o. 5, b. 3, an to 
a penal action. — Connobs v. Eou, 
I1924J 2 D. L.R. 59; 1 W.W. K. 1060; 
20 Alta. L. II. 205.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

1 (p. 463) i. Examination of 

peiiiicmer — Evidence Amettdmeni Act, 
1869.}— Sect. 43 of Divoroe & Matri- 
monial Causes Act, 1857, was, aemble, 
completely supemedod ft covered by 

38 


Kvidenco Amendinent Act, 1869 ; &, 
in any event, in not in force, in Allwila 
since It Is in direct eonttict with sect. 8 
of Alberta Kvidenco Act, IL S. A., 
1922, c. 87. — Kmeny v. Kmkny (Alta.), 
11929] 1 D. L. U. 253; (1929] 3 

W. W. It. 577 ; 24 Alta. L. K. .303.— 
CAN. 

p (p. 463) i. ExpronrUition — Land 
Clauses Act, 1845 — Not applicable in 
Ontario.] — Re Mayo v. Toronto City, 
[1929] 3 D. L. R. 890; 64 O. L. K. 
139.- CAN. 

w (p. 163) i. Forfeiture Act, 1870 (c. 
23 ) — Not applicable to Saskatchewan.}^ 
lie Nodijc (Sosk.), 11927] 1 W. W. K. 
938.— CAN. 


dd (p. 463) i. Apportionment 

Act, 1870.] — Held: not in force in 
Saskatchewan. — U olum r. Torkelbon, 
(19.301 3 W. W. R. 26 ; 4 D. L. R. 1022. 
—CAN. 


oo (p. 463) 1. 4. Applicable to 

Alberta .] — The “ prohibited degrees of 
etinsanguliilty or affinity " referred to 
in 5 & G Will. 4, c. 54, are those set 
out in Archbishop Parker’s Table of 
1503, which is prmtod in tho Rook of 
Gouimon ITayer of tho Church of 
England, & this Act is in force in 
Alberta, except in so far as said table 
is altered by 11. S. C., 1927, c. 127.— 
lie Skidlek & Mackie (Alta.), (1929] 
4 1). L. R. 478 ; 2 W. W. R, 645.— 
CAN. 

r (p. 464) i. Judieatvre Ads — 

Rules under^Hot applicable in On- 



VoL XVn.— Dopendendes. Cmm 316»— 878a. 


S16a. U^tollon Act, 1628 (o. 161— Extends 
to Inala.] — East India Co. v. Oditchurn 
(1850), 7 Moo. P. C. C. 85; 5 Moo. Ind. App. 
43; 14 Jur. 263; 13 E. R. 811, P, 0. 

Ruckmaboye v. Mottlchnnd (1853). 


816b. S, P. Ruokmaboyb v, Lulloobhoy Mot- 
TICHUND (1853), 8 Moo. P. O. O. 4 ; 6 Moo. 
Ind. App. 234 ; 22 L. T. O. S. 203 ; 14 E. R. 
2. P. 0. 


Part IV. — Ecclesiastical Law. 


345a. Canada — Unltod Church ot Canada — Decision 
not to enter union — Subsequent decision to 
enter in accordance with provincial legisla- 
tion — Invalid.] — By an Act to come into 
force on Juno 10, 102,5, the Dominion legis- 
lature incorporatt^d tlie United Church of 
Canada so as to give effect to an agreed basis 
of union between the l^reshyterian, Methodist, 

& Congregational Churches tiiroughout 
Canada. The congregations of the uniting 
Churclies were to become congregations of 
the Unit-ed Churc^h, & their property was to 
vest therein. By sect. 10, however, if any 
congregation voted at a meeting held within 
six months before June 10, 1025, not to enU^r 
the union it was not to be affected by the 
Act, &, by tect. 4 (c), it was to be deemed 
not to have become a member of the United 
Churcii. Tlie legislature of Nova Scotia had 
passed an Act, to come into force upon the 
United Churcli being incorporated, enacting 
that property of uniting eongiY^gations in the 
Province should vest in the United Cliurch. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held within six mouths after 
the incorporation, voted not to ent(‘r the 
union its property waa not to be affected, 
but that if the congi’ogation deckled later to * 
enter the union the Act was to apph to it 


& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1926, not 
to concur in the union, but at a meeting held 
within six months after that date voted to 
enfor the United (^luirch : — Held : as by the 
Dominion Act which incoiporated Die United 
Church of Canada the effect of the earlier 
voto was that the congi'egation was not a 
constituent mcmiher of that body, it could 
not by virtue of Provincial Legislation become 
a member, nor could its property v<‘st upon 
the footing that it was so ; further, that the 
labu* voto could not be treaU^d as a decision 
to apjily to the UiiiU^d (3iurch for admission, 
with the effect that, if the application was 
acceded to, its piH>perty vested therein under 
8. 8 (a). The earlier vot/C, however, did not 
necessarily for ever debar the congregation 
from entering the United (Muirch, as the 
Dominion Act recognised that a non-con- 
curring congregation might become a member 
at a later time, though the Dominion legis- 
lature at prescirit hail not pi'ovicled means 
whereby a latiu' union could be effectiMl.— - 
8 t. Litre’s Prewbyteiuan OoNaiiEOATioN 
OF Hai.tsphinob Triiktkes v. Cameron, 
[1930] A. C. 073 ; 99 L. J. P. C. 200 ; 143 
L. T. 001, P. 0. 


Part VIII. — Property in Land. 

369. Add, Annotation : — Refd. Edwards v. A.-G. A.-G. of Canada, 48 T. L. R. 24 ; 76 

for Canada (1929), 40 T. L. U. 4. Bol. Jo. 780, P. C. 

872a. Vesting of lands now forming 378a. Foreshore dc bed of navigable river — 

Saskatchewan.]— A.-G. of Sahkatcijkwan, St. Lawrence.] — The King, as representing 


tario .] — The effect of nile 2 of the rulcH 
of 1913 is to make those rules a com- 
plete code of procedure, either by 
special provisions or by analogy, A: t.i»e 

} )raidioe in England no longer obtains 
n Ontario. — Kkmi* v, Bkattie, [19291 
1 D. L. K. 55 ; 03 O. L. Jl. 176, CAN. 

t (p. 464) 1. lieal Estate Charges Act, 
1867 (c. 69), 8, 2 — Applic^flc Ut 

SasknirJtewan. lU acDouoai.l, 

11927] 3 1). L. R. 464; [1927] 1 

W, W. R. 612 ; 21 Sask. L. R. 397.— 
GAN. 

Kg (p. 464) i. Charging order.] - 

SolicltorH Act, 1 860, b. 28, Is in force In 
Saskatchewan & must be given full 
effect In matters of practice & pro- 
cedure in the cts. thereof. Under Its 
provialous, the ct. has power, in any 

g roceediugs, to make a charging order 
1 favour of a soir., with respect to his 
taxed costa, against any property re- 
covered tbiDugh bis Instrumentality ; 
& the charge may be granted not only 
upon the interest in the prei»crvcd 
property ot those by whom the solr. 
was employed but also upon the 
iuterests ot others intercHled In the 
preserved prrjpearl y who get the boueilt 
of Its preservation, even though they 
were not parties to the action. — 
Bixiomaert V. Dvjrhop, [1930] 1 


W. W. R. 270 ; 2 D. L. R. 30 ; 21 
S. L. R. 261. CAN. 

mm (p. 404) i. Ajtplimble to 

Alberta.} — Lamh v. Lamd, 1192,'>] 4 
D. L. K. .526 ; [1925] 3 W. \V. R. 397. 
—CAN. 

b (p. 465) I. Applicable ti) 

India .] — -7'ho above Act ejitendH to 
liidia, & applies to Hlndorm tk. Mahoinc- 
dans 08 well os KuroiH)ariH. in civil 
Hctioos In the Jjupr«?me (;t. — Ruck .m a- 
BOTR V. Litu/m>uhov Moti'iohund 
(1853), 5 Moo. Ind. App. 234.— IND. 

BAHT IV, 

s j, Jlfioui^iUs of conversion to 

Tiinduitrrii,} — lo the Indian Suc- 
cession Act (XXXIX. of 192.5), the 
term “ Hindu ‘'la used In a theological, 
as distinguished from a uatioua} or 
rucittl sense. A person of non -Hindu 
<jrjgln can become a Hindu by con- 
version. Membership of a caste Is 
not » necessiiry pre-rofiubiite ff>r being 
a Hindu. It is a question of fact in 
each cose whether a given person is a 
Hindu or not. A Kuror*cau does not 
beebmo a Hindu merely bec^ause be 
professee a theoretical alhsglaoce to the 
Hindu faith, or Is an aniemt adxnirer Sc 
advocate of Hinduisiu, Sc its practlooe ; 
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but if lie rcHldes long in India, alidlcatcs 
hiM religion liy a clear act of reiiunrda- 
lion, adopts Hinduism by under- 
going formal conversion, gives up, along 
with < 'hHHtliinity , his I’hrlHtliui name 
& rlcliberatc.ly [issiimeH a Hindu name, 
marrlcB. In accordance witii Hindu 
religious rites, n tiorson who is a Hliulii 
iiy riM-e Ar roliginn, & cuts himself off 
from his ohl environments, t.aki^s to 
the Hindu inccle of life, in such u case 
theUt. may Justly come to the fv>nelii- 
sion that lie is a Hindu within Indian 
Siiwj^*SHlon Act, A Euroiicun who 
bocornos a Illruln Is govornca hy Hindu 
law, the b3st In sucli case being not 
domicil, l>ut religion. — Moiiaiui v. 
AtmiSIPtTUArOlfCiKS'KHAl. OK Maokas 
(1928). 1. L. H. 52 Mail. 160.— IND. 

Canxula—XJniicd Church of Canadbi.]— 
See ouscH in Ei'i;i.KsiArtTiOAL Law, l*art 
VII ].. Sect. 9. 

PART VIII. SECT. 1. 

370 i. CaruMiu-‘l{cspenliv>e rights of 
Vominion dt I Province —Territtpry ceAed 
to Indians — British Sorih America Act, 
1867 (c, 3).]-' ['I«) VINCE OK (JVfCnRO 
V. Dominion of Canada, Ee Domjnion 
OF Canada & Phovinckb of Ontauio 
Sc Quebec, lie Indian Claims (1S98), 
30 8. O. R. 151.— CAN. 
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the Province of Quebec, is the sole owner of 
tJic foreshore & bed of the St. Lawrence 
Kivcr at the place where the Montreal 
liarbour comrs. constructed works which 
nocesfiitated the outlet of a sewer in the city 
of Montreal -being changed. The Dominion 
statutes did not authorise the harbour comra. 
to take possession of the lands of the PTOvince 
of Quebec without compensation. — MoN'TOBAli 
CoupN. V. Montreal Hajibotjr Oomrs., 
Tetreault V, Montreal Harbour. Combs., 
A.‘Ct. FOR Quebec v, A.-G. for Canada, 
[H)20] A. C. 299; 95 L. ,1. P. 0. 00; 134 
L. T. 57« ; 42 T. L. H. 98, P. C. 

378b. Boundary between Canada & Newfound- 

land.] — 'J'he effect of various Orders in 
Council, Proclamations, & StatuUjs being to 
give the Govt, of Newfoundland, not mere 
rights of inspection <fe re^^lation uf»on a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself ^ was capable of being defined ! 
by met<^8 & bounds : — HM : the boundary 
i»(*tween Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 


the watersheds of the rivei'S flowing into the 
sea on the shore of Labrador. — Rc Boundary 
BETWEEN Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L. T, 187 ; 
43 T. L. R. 289, P. C. 

381. Add. Annotation: — Apld. A.-G. for Alberta 
V. A.-G. for Canada, [1928] A. 0. 475. 

381a. .] — A.-G. i<x)R Alberta v. 

A.-O. FOR Canada, No. 08a, ante. 

390a. Dedication as naval depot — 

Revocation of dedication.] — Austkajja Com- 
monwealth V. New South Wales State, 
No. 50a, ante. 

890b. Land held under Discharged Soldiers* 

Settlement Acts — Eviction.] — If a]>or8on hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 1017, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi -judicial inquiry. — Laffer 
V. GiLiJiN, [10271 A. C. 880 ; 90 L. J. P. C. 
160 ; 137 L. T. 701 ; 43 T. L. K. 094, P. C. 


e i. “ — liiiihis Unminitm <i* 
printh' iteraon —drnvt of UtntI hi/ pro- 
vivve hejorc oouftdvroii<m.\ — Wlicrn; pltf. 
cluiiiKMl iMiilor a grant iH8UC(i by the 
pruviiK’u. In ;ni<»r to confcdcra- 

tlon : - llvH : the (.'r<nvn. iih repro- 
hfiit-uil by the Dominion under H.N.A. 
Al t. I8ri7. H. !U (12), could not grunt 
by' heonei' power to erect u weir on 
privnU* propert y.-- Dki.ai* v. HayI) n 
|lh24| S I). L. H. 11 ; ii7 N. H. It. 3 iti. 
— CAN. 

o ti. Indian I&ni'ri'et*— Indians 

not ndilh tl (a alinuite by lease or sale — 
Itioht oj Vrotrn lo rcc4H’er jKiSHessitm. 1 — 
H. »• ’Ml Mahtku, (lU’ifi) Exeb. a It, 
08,— CAN. 

o Hi. - - .] Hy a do<;ii- 

ineiit. dali'd Mar. 10, lS*il, “the 
.Hrlti».h Indian Chlefn of SI. ItcgK*’ 
"for IhmnsidveH (it on behalf of (lulr 
tribe, whom they repri'Hcnt,” purported 
to liMiHC to C., Ids hell’s &. assigns, 
oertalii land, part of Crown land 
n^served for tlie Indians, iV not ceded 
or sniTend(’rt>d lo fh(' Crown by the 
liidiiins, on Ciirnwa]l island in I hii river 
}^t. Luwri’iiee, for 0!) years, “ .S: at the 
expiration thereof for another Jt further 
UUe |>erlod of 00 years A' so on until the 
full end A term of 000 yiuirs shall bo 
fully ended A eoin]ile1ed.'’ The (''Idefs 
covenanted “ that they are the ii’pre- 
sentatives of the said t.ritie of !St. Uegls 
as well as trustees of their (’state A as 
such tliat they have a perfect right ” 
t-o make the lease. The eoiisideralion 
was 3U»0 cash A a yiNuly rent of $10. 
C. entered into possession on Mar. 10. 
1821, A possession was eoutinued in 
stUM’essive assignees, A it was admit ted 
in this a(dion that deft, was in itosses- 
sion as assigneti of wbali’vi'r rights (^. 
bad iimh'r tlie lease. Tlie rent was 
paid yearly to Mur. 10, 1020, when the 
Crown refustnl to atvept furtlier rtnits. 
From about ISTo tlie lent wa.s paid to 
the Deparlinont of Indian AtTaii'S, for 
the beuelU of the Indians. The leasi' 
was irglsteuMl at the l>epurliiieiit of 
Indian AfVaii’s in 187.^. 'ITiore! was in 
evideimo a letter of Feb. 2(5, lS7f>, 
from ail oflUdal of the Department, to 
one 11., an Indian, in reply to a letter 
Imin 11., not produced. In terms 
appaix’iitly recognising rights of C. 
under the h’ase. The Cixnvn notitleii 
deft, to give up possession at tlie 
(’.vplmtion. Mar. 10, 1020. of the term 
of 00 yeai-s ; A, deft, not complying, 
it took proeeedings to recover posses- 
sion of the land, as migrant ed Oowii 
laiidH reserved for the Indians : — 
Held: the Oown was entitled to 

} ioss(>8Slon. The lease w’as invalid In 
aw ; the chiefs had no pow’er to make 


it, & the taking of It violated the 
] ‘nadatnation of 1763 nisptiotlng 
Indians A Indian Jands, A subsequent 
enactmciits.— KASTKRimooK v. 11., 
[1031 1 S. C. n. 210 ; 1 I). L. 11. 628 ; 
11020) Ex. C. R. 28.— CAN. 

e Iv. Hovndaries — Whether 

eten'ied by acts of pomrsHum by 
Indians.] — R. r. Hkisi.ku (N. S.) (1013), 
13 E. L. R. 37, O.- CAN. 

e V. JHiilU to sell cordxvood 

CMi on vntrarrendered reserve land.] — 
Fkoan V. Mc’Lean (1860), 29 U. C. R. 
202.— CAN. 

• vi. / ndian land.s — NoZe by Inti ian 

before rceeipt of t’rovm patent Indian 

Act, It. S. <;. 10(T(5. e. 81. «. 102.)- 
Sandkkso.v V. Hjoaj’ ( 1900). 11 W. L. R. 
2:is.- CAN. 

♦ 379 i. SouUt Africa — Ttestriction of 

prospeclinu <t* nrininn — Whether Vro- 
rUtmaiion ultra iHres.] — R. v. NOI.TK, 
[1028] App. L). 377.— S. AF. 

bp. Itoiia — t,ana held by East India 
Ctanpany .] — A village not permanent ly 
asNCHsed was grunted by tlie Fust 
India Co. In 1843 to the predecessor 
of pllf, with a eomlition restraining its 
alienation without the Uovt.’s pix’vioiis 
suue.tioii : — Held: though the foniia! 
a.ssnniptloii of sovereignty in India by 
I tie Crown w'lis only in IS.'iS, yt't the 
possessions were, as provided by the 
nrevlous Charter Acta, held by the 
Vaist India only as the delegates of 
A In trust for the Crown. — S ki’Kktauy i 
or Statk for India v. Raja I'ahtiia- ! 
SARATUV Aita Rao (1926), 1. L. R. 40 
Mad. 340.— IN D. 

PART VIII. SECT. 2. 

1 i. lAinds vested in Cnnrn ^ 

at time of admissdm of Itnpert's Laiui \ 
d’’ A orth -Western Territory. h Upon \ 
Riip<U't’M l.and A the Norlh-Westeni i 
Teriitory being admitted into A ; 
iHH’oming a part of the Doniiniou of | 
Canada under the (Queen’s Order la 
Council of June 23. 1870. all lands, I 
** lauds ” including lands, mines, 
ininenils A royalties Incident thereto, ' 
then vested in the Crowm A now lying j 
within the hoimdarles of the province j 
of Saskatchewan wt’re vi'steii in the ! 
Crown in the right of the Dominion of ' 
Cnnuda : A not in the right of, or to bo 
administered for, any province or 
provinces to he established within such 
art^a ; nor to he adiiiinlstei-ed for the 
benefit of the inhabitants from time to ' 
time of snch area, otherwise than as 
sharing in any benefit which might 
accnie to them under the dispodtionB 
of Parliament; & the Dominion is 
under no obligation to aoootmt to the 
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1 iovinee (d SaskaUiiewuii for any lands 
within its boundaries Hllc'imtcd by the 
Dominion prior to Sept . 1, IhOr), when 
tlic Saskatcliewan Act, 19()5, (iauio 
into force. - He Saskatcukwan 
Natural Rksourceh Rkkekknik, 
11931) S. C. R. 2(53 : 1 D. L. R. 86ri ; 
affd..llU:U] 48 T. L. )l. 24. )VC.— CAN. 

q i. Whether stile oJ ordnance 

lantt eomrZIed.)— Mmi’llV v. R. (1892), 
3 Exch. C. K. 76.— CAN. 

q ii. Titnln-r cal on Crtnnt lands 

— Arerssity for morkiny.] — Rarrjhon 
Bay (?o.. Ltd. r. (Jauthieh (192.6), 36 
B. C. R. 498.- CAN, 

q iil. iH'ciMon of Minister of 

Lands, h'orcsts dt' Mines — Effect of .] — 
Tlic d<!eiKlon of tlic al»ove Minister In 
favour of tlie Issnlng of a jaitont is 
merely an intimation that lie will 
rei’ommend kucIi issue ; it Is not a 
final ad jiidleat Ion A does not bind tlie 
Ci-own. — F it/I'atkp’K v. B., [192(51 4 
D. L. R 239 ; 69 O. L. R. 331.- -CAN. 

ri. (\inol Heservf, Otfanxt.] — 

Held: hgir-lation with respect to 

(>i-dnunee iund.*' vi’sled in the fiovince 
of Canada the lands cnniprised in 19 
Viet. c. 46. selied. 2, A any trust with 
which the lands W'e»ie irii>ress..’d was 
put an end to as to (be lands under that 
schedule by sucli legiKlatioii. A 7 Viet, 
c. 11 gave power to Mil any vacant 
land not reijuirxul for military or cuiiol 
purposes or for tin’ Oulnaiu’c Dept.— - 
(.t’n'AW’A (City) p. CiKand Thunk Ry. 
Co.. O'lTAWA (City) r. Oitawa A New 
V oRK Ry. Co. (1920). 64 D. L. R. 337 ; 
60 U. L. R. 239.- CAN. 

t i. S. P. R. r. CUDDIHY (1831), 2 
Nfld. L. R. 8.- NFLD. 

tli. S. P. R. p. Ryan (1831). 2 Nfld. 
L. R. 47.— NFLD. 

n J, Agreement to exchange — • 

Seevssily for consent of Coxnmissitmer of 
Crotni Ix/nds — Duty of transjaor .] — 
May V . Daly, II 927 J S. A. S. R. 428.— 
AUS. 

386 1. Australia — TtighLof New South 
Wales— To Harden Island.] — Held : 
New South Wales was ontltlod ae 
ai;ainst the Common wealth, which 
eltiimed in right <of the lmi>crial Govt., 
to posscsHlon to Garden Island. — 
State of New- South Wales r. 
Common WEALTH (1920, 38 C. L. R. 
74.— AUS. 

so. India — Transfer — Acces.sity for 
deed .] — A deed duly execaited by the 
otfiwrs named in 22 A 23 Viet. c. 41 , is 
iieccisHorv in order to transfer the 
owTiership of Crown lands. — R upan 
S iNQH r. Akhaj Singb (1930), I. L. R. 
10 Pat. 203.— IND. 



391. Add. Annotations Sumnonu w. Disu 

Raphael. [1927] A. O. 881. DIstd. Sakariyawo 
Oshodi V. Moriamo Dakolo, [1930] A. C. 607, 
P. C. Reid. Sobhuza II. r. Miller, [1920] 
A. C. 618 ; Bakare Ajakaiyo v, Soutliern 
Provinces Lioutenant-Governor, [1929] A. C. 
679 ; Pshugbayi Eleko v. Nigeria Government 
(Officer Administering), [1031] A. C. 602. 

391a. Lands acquired under Public Lands 

Acquisition Ordinance— Right of chief to 
compensation.]— The Govt. of Nigeria 
acquired under the Public Lands Acquisition 
Ordinance a conjpound in I^agos. whicii witli 
other compounds was held by applt. as para- 
mount chief for the use of his farnilv 
household, members of which occupied 
houses in the compound & used the land in 
common. The occupants had heriLvble 
rights in their holdings subjecit to a reversion 
in the chief in the event of tlio family of an 
occupant becoming extinct. A Govt, grant 
had been made to a headman placed in 
charge of the compound : — Held : the occu- 
pants were entitled to the compensatiim 
awarded, but subject to applt. receiving some 
small portiof of it in respect of his re- 
versionary n/ht ; the Govt, grant did not 
affect the respective rights of the chief &, 


Vd. XVn — Oependendes. Cases 381 — 462a. 

the occupants to the compensation. — Sakari- 
yawo 08HODI V. Moriamo Dakolo, [1930] 
A. 0. 667 ; 99 L. J. P. O. 233 ; 144 L. T. 36 ; 
46 T. L. R. 699, P. 0. 

392a. Kenya— iSale of Crown lands by auction — 
Restriction to Europeans.] — Under the therms 
of the CiH-iwu l.«ands Ordinance, No. 12 of 
1916 of Konya, for the lease or sale of Crown 
lands HeW : there was power for the 
Comr., whether the sale was by auction or 
not, to restrict the user of a house to Euro- 
peans, except such Asiatics or Africans as 
weiH3 employed therein as domestic servants, 
& the sale or lease might bo coiilined by him 
to bidding by Europeans only. Restricted 
auction could be held under the ordinance, 
& wliether the restriction should be based on 
racial distinctions was not a question of law 
but of policy. The prt)cedure followed of 
postponing the sale ordered by the Conn*, 
for Aug. 11. 1928, on an ex parte application 
for mandamus by appet. who w^as on Indian 
subject of Ilis Majcisty resident in Mombasa, 
made by him on Aug. 8 ni»t approved. — 
Local Govkiinmknt Lands & SiarrufiMiuNT 
CoMH. V. Kadkrijhai, [1931] A. O. 662; 
100 L. J. C. 121 ; 146 L. T. 266, P. C. 

^inno/u/um Retd. KHhuK*>ayl r. Nigeria (lovoru- 

ment. (Oincor Adinlulaturintr;, llDJtl] A. C. <>02. 


Part IX.- Judicial Committee of the Privy Council. 


393a. Not refusal of Governor-General of 

Canada to grant flat under Petition of Right 
Act.] — The Governor-General oi < ‘^uada, in 
deciding under sect. 4 of Petition of Light 
Act of (.anada W'hethcr t(j grant his fiat, 
does not act as a “ judicial officer ” within 
the meaning of Judicial Coinnuttee Act, 
1833 (c. 41), s. 3. & consequently an appeal 
from Ills refusal does not lie Ilis 

Majesty in Council. — l^)vnto^D ?.*. ('.’anada, 
Goveunor-Gknl’kal, [1930] A. C. 717; 99 
L. J. C. a 178 ; 144 L. T, 47; 40 T. L. R. 

618; 75 Sol. Jo. 278, C. C. 

394. Add. .4 /////>//>/»».«; Tolld. Strickland (Lord) 
V. Grima, [1930] A. C. 285. Refd. NaUan i;. 
R., 1 1920] A. (’. 182. 

394a. — Special Jurisdiction given by 

Letters Patent.] — The Malta Constitution 
Letters PaUmt, 1921, provide by art. 33 “ all 
question.s w’hich may arise as to the right of 
any person to be or remain a member of the 
senate or the legislative assembly shall be 
referred to A: decided by our Ct. of Appeal in 
Malta.” The CT. of Appe.al having held that 
the election of the second & third ajiplts. to 
the senate was null void, special leave to 
appeal to Ilis Majesty in C'ouncil having been 
gi*anted : — Held : the intention of the above 
article of the letters patent was to designate 
the Ct. of Appeal a special tribunal finally to 
deGjrmine all questions of the nature stated 


without annexing to the jurisdiction the 
ordinary incident of on appeal to the (]rown 
under the prerogative to admit an appeal ; 
A;; accordingly that th(^ appeal should he 
di.smiHscd. — Htriuklans) (Lojti>) v. (iitiMA, 
[1930] A. C. 286 ; sal/ noni. pAHNtH v. A(jn;«, 
99 1.. J. P. C. 81 ; 142 L. T. 386 ; 46 T. L. R. 
194, P. C. 

398a. Supreme Court of Palestine Sitting as court 
of first Instance.]- jLicnHALKAi-jAKKA Gis- 
TKUT GoVKKNUU V. SULLIMAN MuitltA, No. 
20a, ante. 

401. Add. Annotation Refd. Nadan v. R., (I926J 
A. C. 482. 

406. Add. Annotation : — Consd. lie I'ninsfiTnul 
(’ivii Scii vants (Ireland) (’oiiipensation, [1920] 
A. C. 242. 

406. Add. Annotation: — Consd. Re Transfern/d 
Civil Hervants (Indaiid) Compensation, [1929] 
A. C. 212. 

439a. Not concerned with matters of procedure.] — 

Atta Mohammad v. It., No. 632a, poet. 

444 a. Creation of special tribunal To try 

election petitions.] Htrick land (Lord) v. 
Grima, No. 394a, a7de. 

445. Add. Annotation Refd. Nadan v. R., [1926] 
A. C. 482. 

4Q2a. Freedom of speech of members of 

legislature.]-- Mahomed Abdul (Jadek v. 


PART IX. SECT. 4. SUB-SECT. 2.— A. 

448 i. (Sentral rule.} — Special leave 
to appeal whoulil only bo granted wb<*re 
the ooiHj Involves matters of pobllc 
Interest or some Important qnovtlon of 
law. — R iches v. C'itt of Moosk Jaw, 
Ll92.'il 4 n. L. R. 326 ; (1925) 3 \V. W. 
R. 399.— CAN. 

• I. .] — The main question for 


decision was whether a csertain agree- 
ment between the Muhamiiiedan & 
Hindu commimltloti of a town reifard' 
Intc rellgloiiB procetwlons wtilcb hoti 
been brought about by the Biib- 
Dlvhrional Officer a ft>w years ago. & 
which had been signed by certain 
persons of each community was f>f 
permanent effect Sc blading on all 
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members of both conmninitkw Held : 
tbo case Involved a niutP-r wbleh was 
of geuerul linportfirico Ui both coin- 
mufiltloM, Sc although the valuation 
w/«» very small the caw; whs “ other- 
wise a lit one for uppc*al to Ills Majesty 
in Council.”— Suhha.n* v. liAni.'itAM 
.SINGH (1929), I. L. R. 52 All. 

IND. 
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BLa^ufuan, [1928] W. N. 264 ; 66 L. Jo. 
425. P. 0. 

466* Add. Annoiaiion Apld. A.-G. for Alberta 
V. Cook, [1926] A. 0. 444. 

466a. Patent oases.] — ^As no question 

of general importance usually arises in a 
patent case, their Lordships deprecated the 
granting ot special leave to appeal in cases of 
that nature in which there were concurrent 
judgments. — Pope Appliance Oorpn. v. 
Spanish River Pulp & Paper Mills, Ltd., 
[1929] A. C. 269 ; 98 L. J. P. 0. 60 ; 140 
L. T. 409 ; 46 R. P. C. 23, P. 0. 

482a. .] — In the Code of Civil Procedure, 

1008, 8. 110, dealing with appeals to the 
King in Council from a decree or hnal order 
of a nigh Ct., the words “ the amount or 
value of the subject-matter of the suit in the 
ot. of lirst instance ” mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of fir^ instance, 
& that meaning is not affected by the alterna- 
tive condition which follows in the sect. — 
Gudivada Mangamma u. Maddi Mahalak- 
shmamma (1920), 67 L. R. Ind. App. 66; 
90 L. J. P. C. 78 ; 142 L. T. 313 ; 46 T. L. R. 
130, P. C. 

485a. Directly or indirectly Involved — Success- 

ful appeal rendering possible prosecution of 
claim for larger sum.] — Upon a dispute as to 


a contract for the sale of goods, arbitrators 
awarded Rs. 18,000 to petitioner & Rs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
missing the suit refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a (it one for appeal to the 
Privy Council in that it would “ involve, 
directly or indirectly, some claim or question 
to or respecting property ** of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 damages under 
the contract : — ffeld : Without deffning the 
meaning of “ property as used in sect. 110 
petitioner's claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition siiould be 
dismlHsed. — Udoychand I^annalal v. Guz- 
DAR (P. B.) &> Co. (1926), L. R. 62 Ind. App. 
207, P. 0. 

497. Add. Annotatmn : — Refd. Gudivada Mon- 
gamma V. Maddi Mahalaksb mamma (1929), 
99 L. J. P. C. 78. 

501. Add. Annotation Refd. Nadan v. R., [1926] 
A. 0. 482. 


466 i. Not if imptiriani only !o 

partiea.i — Ordlniirily none but ti.«j 
partioH to u litiipt>tion are oonoenied 
with the roHuJt of a case. In every 
ouch oaBu, where the valuation iu 
than the iirotM^rllied Uailt, there is no 
rierht of appeal to HIh MajoHty in 
Connoll. li i» only when a oatic in of 
larger liuuortauoc & the prliiclplo 
when haaliy decided by tlio Privy 
(louneil will be of bonellt, not only to 
the people who are directly Involved, 
in the litlgatlou, but to a curitfiderable 
body of other people, that loave to 
appeal nhould bo grttiitcd. — JtucnruA 
Saitiivvah V. llAXbitANi (1U28). I, L, li. 
50 All. 610.— IND. 

468 V. .J — Whore In a petition 

for leave to appeal to HIh MuJeHty In 
OniiudI the Hiibjeet-iiiattor of the Huit 
1 h more than Uh. 10,000, & the High Ct. 
alUrined the declHiou of the triuJ et., 
Hi. therefore, the only queHtloii to be 
detA-trinined was wbothor there was a 
BubetantliU queHtlon of law involved 
In the 04180 : — Tlelti : the cortifleate for 
leave to appeal could not be granted, 
OH the qnoHtion Involved, whether, If the 
marriage of the mother hoti been posi- 
tively jlleproved. the aoknowledgmciit 
by the father 1b Huffleleiit for the 
lindtitnation of a son, having been 
definitely Bottled by their ImrdshipB of 
the Privy Counell, woe not a BubMtantial 
qucHtlou of law within Civil Prooeduro 
Code, 8 . 110. — Fkrozh: Din Khan r. 
Navvab Khan (1928), I. L. II. 9 Lah. 
582.— IND. 

476 1. /.row oranted on fam?6 — By 
what court imrMsed .] — Where leave to 
appeal to the Privy Counell Ib granted, 
the conditions attached to eucTi loave, 

the terms on whloli It Is allowed, 
Bhonld be loft to the Judicial Cora- 
raittoe. — SyKVKNSON c, Florant. [1926] 
1 I>. L. K, 601 ; [19263 S. C. R. 90.— 
CAN. 

477 i. — — Securiiy-^By uj/kora 
(dlouvd — Privy Council Appeals Aci» 
B. S. O., 1914 (e. 54), «, 11.3— McBrtuk 
V. Ontaiuo Jookry Club, Ltd., [1926] 
1 D. L. R. 748 ; 68 O. L. U. 267.— 
GAN. 

PART IX. SECT. 4, SUB*8BGT. 2.— 
B. (a). 

483 Iv. Partnership suit.) — 


Where leave to appeal to the Privy 
Oouiioil was applied for, petitioner 
oonteudliig that the decree Involved 
a claim respecting property of Hs. 
10,000 within the meaniug of Civil 
Procedure Code, 1908, e. 110(2): — 
UeUi: It was the value of applt.'s share 
in tbo partueivhip that must be looked 
to, & not tb<» valne of the whole of the 
partnership pKipcrty. — NARr.MAN Rirs- 
TOM.ri Mrhta V. Hash AM Ibmaval 
VALAP Haji Khamisa (1924), I. L. K. 
49 Dora. 149.— IND. 

483 V. “ I Property ** — Tx)8s of 

trade goodimlL ] — Whoiu the result t)f 
a Jinlgmunt was to destroy or prevent 
defts. from trndLiig by depriving theur 
of goodwill & of trade names which 
they had hitherto U8e<} : — Jtikl : these 
were “ property ; 8c os any of the 
matters in oontroverBy was worth more 
than 14,000, the matter was a 
*• poounlary amount *’ oxoeedlng that 
sum within Privy Council Appeals Act, 
a. 2. — Dattlk Creek Toabtkd Corn 
Flake Co. v Kklloug Toasted Corn 
Flake Co.. [1924 I 2 D. L. lU 1238 ; 54 
O. L. H. 039.— CAN. 

463 vl. .1 — In a suit for an case- 
ment of light & air claimed by the 
owner of property A. against the owner 
of property li.. It is the value of the 
easement A not the value of proi>erty 
A. that determtnee the appealable value 
for leave to appeal to the Privy Uoimcil 
under Wvil Procedure Code, 1908, 
8. 110 . — LaLLTTRHAI PUAa.fI V. lilllMBAl 
Dajibhai (1929), 1. L. K. 53 Bom. 552. 
—IND. 

483 vii. .]— In Code of Civil 

Procedure, 1908, s. 110, dealing with 
appeals to the King In Council horn a 
decree or ttnal order of a High Ct.., the 
words *' the amoimt or value of the 
Bubject-raatter of the ault in the ot. of 
drat Instanco ” mean the amount or 
value at the institution of the suit, & 
not at tbo date of the decree in the ct. 
of drat instance ; A that meaning is 
not affected by the alternative con- 
dition which follows in tbe sewt. 
— Manuakna V . Mahalaeshmamma 
(1929), I. h. R. 63 Mad, 167.— IND. 

h li. — — — — .J — On an application 
for leave to appeal to the Privy 
Council rneane prodta subseQuent to 
the date of the High Ct. decree cannot 
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bo taken into account in making an 
cfltJmute of value under CMvll i*roceiJiu-c 
Code, 1908. h. 110 (2). — 8Be‘noiRi 
SHAMBlirUNOAM V. MAN.TAYYA (192.5), 
1. L. li. 50 Bom. 160.— IND. 

si. Xoi anuuint of w nalty imposed 
hy fine or forfeiture under penal statute.] 
— U. V . Ukoina Wink & Spirit, Ltd. 
(No. 2), 2 W. W. 11. 1106 ; G7 

D. L. H. 436.— CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (b). 

e 1. Motion for injunction — 

Passing-off actitm. 1— These were inotions 
on Viehulf of resps. for ounditionaJ leave 
to appeal to the Privy Council, Itesps. 
brought passlng-olT actions against 
appits.. to obtain an Injunction against 
each of them to prevent them from 
keeping tholr taxicabs painted in such 
a manner os bi be calculated to deceive 
the public Into thinking that their cabs 
were those of resps. The actions came 
on for trial & Injunctions w’ore graiited 
against both appltu. Defts. appealed, 
^ tbe Ct. of Appeal In April last allowed 
tbe appeals in both cases dissolved 
the lajimction.s. Hesps. moved for 
conditional leave to appeal to the 
ITlvy Council against this order : — 
Held ; proposed appeal did not directly 
or Indlretdly involve a claim or quwtiou 
to or respecting a civil right of the valne 
of £500, & the motion should aocord- 
lugly bo dismissed. — Nicholson i». 
Black & White Cabs, Ltd., [1928] 
N. Z. L. R, 610.— N.Z. 

« 11. Questions of public im- 

portance involved— -Power to grant 
ptdtJ icons" licences .] — On a motion for 
conditional leave to appeal to the 
Privy Council from a de^on of tbe 
Ct. of Appeal In w'hich the question 
involved wa.s the right of a licensing 
committee to grant publicans* licences 
in a district ori^nally forming part of 
a no -license ditdrict, bnt which by an 
alteration of boundorieB had become 
merged in a license district : — Held : 
even if tbe proceedings did not involve 
a civil right of tbo value of £500 or 
upwards, the questions involved were 
of such TOnerul & public importance 
that conditional leave to appeal should 
be granted without Bpecial terms. — 
Scales v. Yodno, [1930] N. Z. L. K. 
327.— N.Z. 



Vol. ZVIL-Depeiideiicles. Owm 525-58ea. 


525. Add. AnnataUon Refd. Nadan v. R., [1926] 

A. C. 482. » I J 

526a. Prom Canadian court.] — Nadan i\ R., 

No. Ola, ante. 

527. Add. Annotation : — Retd. Nadan v. R., [19261 
A. C. 482. 

532a. — ' — Their Lordships do . not act as a Ct. 
of Criminal Appeal, & are not concerned U> 
regulate the procedure of cts. in India, or 
to criticise wliat is mere matter of pro- 
cedure. — A tta Mohammad v. R. a929), 57 
L. R. Ind. App. 71, P. 0. 

534. Add. Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

538a. Question of Jurisdiction of colonial court — 
To issue mandamus to inferior court.] — The 

Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The Cact 
that no rules liave been made lis to the issue 
of a mandamus in a criminal matter does uot ! 
preclude lln> Supremo Cl. from exercising its ! 
full powers. 

Special let ve to appeal to the Privy Council 
was granted upon a petition alleging two 
grounds : (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, tfe (2) that 
under the Criminal Code the persona indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first gi’ound ; lAie question 
whether the appeal could be entertained was 
reserved : — Held : the appeal eijould be 
dismissed, since the ground upon which 
special leave was given failed, the second 
ground was merely a question of proc .ilure 
& was not one upon which an appeal wouhi he 
entertained. — A.-G. for Ontario v. Dai//, 
119^4] A. C. 1011 ; 94 L. .T. P, C. 21 ; 132 
L. f . 210 ; 40 T. L. R. 814, P. C. 

Annotation : — Refd. Nadan v. Jl., fn)2(U A. C. 482. 

638b. Question of procedure.]- A.-G. for Ontario 
V. Daly, No. 538a, ante. 

642, Add. Annotations: — Refd. Umra r. 11.(1924), 
41 T. L. R. 80; Nadan v. R., [1920] A. C. 
482; Kishan Singh r. U. (1928), 44 T. L. R. 
690; Knowles v. R., []930j A. C. 360. 

549, Add. Annotation Refd, Nadan v. R., [1926] 
A. C. 482. 

549a. .] — Nadan r. R., No. Ola, ante. 

649b. BiUslnterpretation of statute.] — 

The contention that in a criminal cose a ct. 
In India has come to a wrong conclusion 
upon the interpretation of an Indian statuttj 
is not necessarily tantamount to an allegation 
of substantial & grave injustice such as to 
induce the Privy Council to give special 


leave to appeal. — UioiA v. R, (1024), 41 
T. L. R. 86, P. C. 

568a. Trial for murder— Failure to consider possi- 
bility of verdict of manslaughter.] — Knowles 
r. K., No. 564a, pod. 

559. Add, Annotations : — As to (I ) Consd. Umra v. 
R. (1924), 41 T. L. R. 86 ; Nadan r. R., [1926] 
A. C. 482. 

560. Add. A 7 tnotations : — Refd. Nadan v. R., [1926] 
A. C. 482 ; Knowles v. R., [1930] A. 0. 366. 

564a. Trial for murder by Judge alone — Trial by 
Jury impracticable or not permitted by local 
circumstances. }^Applt. was convicted of the 
nuirder of his wife, & sentenced U) death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
“ so far as it is practicable & local circum- 
stiinces permit ** tlie proceidure, civil 
criminal, in the Ashanti ct. was to be the 
same as in the Hupi*eme Ct. of the Gold Coast 
(V)louy ; in that ct. it was imperative by 
Ordinance that a trial for murder should bo 
with a jury. The trial judge had not stated 
tliat a trial with a jury w^as not practicable 
or not- permit(.«^d by local circumstatuios. It 
appeared on the appeal that there never had 
bf^en tj-ial by jury in Ashanti. The death 
a])plt.’s wife resulted from a wound 
innicitHl by a shot from a revolver while she 
tlie aj)plt. wore t.t>g(it]ior alone in a room. 
By a dying dechindion slie had stilted that 
tlio n volver laid [)e<in llred aijcidentally by 
liersolf in a mann(*r which she described. 
Tile applt. in liis evidence also attributed the 
wound to an accidi'ut by her. Tb(;re was 
much circumstantial evidence 7/e(d ; it 
should be presumiKl that a trial with a jury 
was not pra(;ticable, or was not p<jrmitted by 
local circumstances, <&- accordingly that the 
apjieal faii(Mi so far as it was iiasc'd upon 
want of jurisdiction ; but tJie appeal sliould 
he aJlowcMl upon tlie ground that the applt. 
ha<l not tlie substance of fair trial, & had 
sufTered suhstanti/il jSt grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been lired by the applt., 
Iiad entirely failed to consider whetliei* the 
evidence justifievl a convie-tiori for murder as 
oppostid to inanslaughLu*, ^ the Board was 
clearly of opinion that it did not. -Knowles 
V. K., [1930] A. 0. 36(5 ; 99 L. .1. l\ C. 108 ; 
143 I.. T. 28 ; 46 T. J.. R. 276 ; 29 Cox, 0. C. 
199, P. C. 

586a. Discretion of court below — Judicial Com- 
mittee will not Interfere — Though members 
of court below disagree.]— Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of “ out- 
rage, ill-usage, or grievous insult ” ; <& by 
art. 190 : “ The grievous nature sufTiciency 
of such outHige, ill-usage <fc insult, are left 
to the discretion c»f the ct., which, in appreci- 


PART IX. SECT. 4 , SUB-SECT. 3.— A. j 

632 i. Not a court of criminal appeal. ] i 
— The Judicial CoiumJttee will neither | 
acoopb nor abare the responaibliity* for ; 
the admiDiatratioD of criminal Jm^tice ' 
In IndU, imltiHS there hao boon aomo 
Tiolation of the pr/nGiplcs of Justice or 
some disregard of legal principles. — 
Rcstom r. IL. Ran DIB Binoh v. K., 
Taba Singh r. II., IIhuda Baksh v. II. 
(1»23). 1. h. n. 48 Bom. 6)5.— IND. 

588 fi. .1 — The power of the 

Judicial Committee to entertain appeals 
from a lower ct. Is not that of a ct. of 


crimlnnl appeal, but aa the l^rivy 
Council odTUtni; tUo Sovoruign wilii 
rtifcurd to the oiorctee of tlio preroga* 
tivf', which l» a remnant of the powuia 
of the Crown to Interfere with tribunuis 
of jiistUxj, which do not exist in this 
country at all. There must be proof 
that there was no proi>er trial & timl 
the forms of all Jurfieial procedure j 
w'd-e dispt^garded, not only itcr;ording to i 
local ordinances, but aeconJlng to the ! 
unvarylD? character which 1« common 
to all. — HIJNMA.VTHAO V. It, (11124). 

I. L. R. 4a Bom. 46.^. IND. 
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; PART IX. SECT. 4. SUB-SECT, 8.— 
B. (a). 

63811. .l—R. V. Scott (No. 2) 

(1024), 67 N. a. n. 201.— CAN. 

588 Hi. Kvidenec improperly 

a4lmitUd,y~JIeld : tbo use made in 
evidenoe of books & dooumonts found 
in the library of a suspected person 
prosontod a question of “ great genera) 
U public importance.” — R. v, McliACH- 
LAN. Iia24) 1 D. L. It. IlOU ; 42 Can. 
(JrUu. Cutt. 86 ; 56 N. S. K. 648,— 
CAN. 
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ating thom» must take into consideration the 
rank, condition & other circumstances of 
the parties.” In such a case the Judicial 
Committee wUl be very reluctant to interfere 
with the discretion oi the ct. below, even 
where there has been a great dilTcrence of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice. — Baldwin 
v. Baldwin (1922), 91 L. J, P. C. 208 ; 128 
L. T. 10, P. C. 

698. Add, Annotation: — Consd. lie Letters Patent 
No. 139,207, Re Oarbonit Akt., [1024] 2 Ch. 
53. 

006. Add. Annotation : — Reid. Nadan v. B., [1920] 
A. C. 482. 

608. Add, Annotation : — Reid. A.-G. of British 
Columbia v. Ai-G. of Canada, [1924] A. C. 222. 

613. Add, Annotation : — Reid. Kurana S.S. v. 
Burrard Inlet Tunnel & Bridge Co., [1931] 
A. C. 300. 

618a. From Court of King’s Bench of Quebec.] 

— Davis v. Bhaitoiinkssy (1931), 48 T. L. K. 
100, P. C. 

621. Add. Annotation : — Reid. Niwlaii v. B., [1920] 
A. C. 482. 


621a. From Court of Appeal ol British 

Columbia — No power to grant leave in orlmlnal 
matter — What Is “ criminal matter.”] — 

Upon the true construction of the Order in 
Council of Jan. 23, 1911, regidating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
ct. under r. 2 (6), in conjunction with the 
definition of “ judgment ” in r. 1, to grant 
leave so to appeal from any “ decree, order, 
sentence, or decision ” does not apply to a 
criminal rnattcu*. A prosecution under a 
statute of British Columbia, whereby a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprison- 
miint, & consequent proceedings by way of 
habeas corpus certiorari j or case stated, raising 
the question whether tlie statute is ultra vires, 
arc criminal matters for the above purpose. — 
Chuno Chuck v. R., [1930] A. C. 244 ; sub 
nom. Chung Chucii v. R., Wong Kit v. R., 
99 L. J. P. C. 11; 142 h. T. 266 ; 46 T. I.. R 
134, P. 0. 

626. Add. Annoiaiion Refd. Nndan v. R., [1926] 
A. C. 482. 


PART IX. SECT 7. 

m i. JHtimiiff domiciled abroad.] 

- "On an aDplJcntion by pltf. for loavo 

i,() appeal jur mllum to the Judicial 
Ooiniulttoc of the JTIvy Council: — 
Held: tlic ciucsUoti Involvtul In tlio 
j)roj>pH(Ml appoal waH one of preat 
Kon(*-ral & public Importance & i(‘ave 
to a]>]»eal Kbouhl be »flvon ; but nlncf 
l»ltf. Inwl t^rtt.abllHhed hlH <lomleilc 
abroad, he Hhonld be ro<iuired to give 
Hoeiirity for the oohIh of Mu' trial A' of 
the appeal to llu' Ct, of Appeal, uh well 
as the usual Heeurlty on appealH to the 
Judicial CoinmltUsu.- -Younu v. Oana- 
lUAN NOUTHK.liN 11 Y. Co., IllKIOJ J 
W. W. U. 704 ; J I>. h. U. 4i:{ ; J7 
C. II. C. 1 ; JS IMan. L. 11. CAN. 

PART IX. SECT. 8, SUB-SECT. 1. 

o I. Qitt'dion rclatisu 

to freedom of intcr-Stnte trade.] — On 
appHcatlonis to the Jligb (U.. for ccrtlfl- 
ctaleH under sect. 74 of t he Ct)iiMt it utioa 
that qucHtlons c»f law ab to tbo liniiUs 
inter se of the eoiiHtl! utioruil poweiis of 
the (’oninionwoallli & of the 8tatc of 
New Soutli Wales involved In the 
decision la Ex p. A’eltfon (No. 1),,42 
C. L. II. 201), were questions which 
ought to be detenulnod by Ills Majesty 
in Council : — Held : the appiieatiuiiH 
slumld bo refused. — Ex p. Nki>ion 
(N o. 2) (1020). 4 2 C. L. U. 2:. 8 ; J 
A. L. J. 00 ; 1020 A. L. U. 177.*— 

AUS. 

005 i. Operaiitm of 

An.dralian Joiliciarp Art, JOOJ.) — 
Judb-iary Act. 100:M020. ^. 00 (2) (a), 
exi'ludes au appt'al as of tlgiit to the 
Ur Ivy Couivll iroui a of tin; 

Supreme Ot. I'xeicising J'etleral juris 
(lietion, iS: given to the High Ct. 
jurisdletloa to <Mitertriitr an appeal 
from buch a deelhjou.- - S.S. 

t'«). V . Commonnykali'h or Austhai.ia 
(1024). Ila C. L. it. 00 : 2:» S. U. N. S. W. 
202 ; III ArgUH L. It. — AUS. 

PART IX. SECT. 8, SUD-SECT. 2. 

sb. Vornpetemey of appeal — From 
IXmsinnal (’war/ of APisllaie Division.] 

— No appeal lle«. iinles.s the easo falls 
within ITlvy Council Appeals Aet. 
H. S. O,, 1014 (o. .04 ). or unless leave 
to appeal is CTnnted by the Judioial 
CoinmitUvj. — Itoi.AM) r. Canaoian 
National Ry. Co.. fl020] 1 D. L. H. 
420 ; 58 O, L. It. 225. -CAN. 

8^, From advisory opinion — 

*’ Fi}uil jn4g7nent ."] — Where questions 
were refem'd t o the ct. for Its eonsidera- 
tloa, & tbo mutter was heard hefon' 
u et. composed of four judges who weiv 


equally divided in . opinion : — IJclfl : 
(1) for the puri>oac of appeal to the 
l^rivy Council the opinion of the ct., 
although advisory only, could be 
treaU^d as a final Judgment between 
parties ; (2) the words ** final judg- 

ment ” In the Privy Council Halos 
incnn that which is reganled as a 
tinal judgment imder Canadian law. — 
tie Nova ScrniA Leuihlativk CJodncil 
(N o, 2) (192G), 59 N. S. II. 49. - CAN. 

gf. Order for trial by jury.] — 

l.»eave to appeal to the Privy Council 
from an omer refusing to set asidci an 
ordtT providing for u jury tHal of an 
rref.lori for daniagoM for pernoiial InjiirieK, 
lefuHcrl. — Hiiadshaw V . IJurnaii 
COLUMJIIA ItApin Tjiansit CJo., Lti>., 
|i927j 1 W. W. H. 425 ; 38 B. C. It. 
111.— CAN. 

Q I A-ccessity for.] — Ever since 

34 (loo. 3, c. 2. s. 36, now found, 
substantially unchanged, in Privy 
(’ouneil Appeals Aet, U. 8. O., 1914 
( 0 . 54), 8. 2, the right of appeal In 
oases falling within Its terms has stood 
unehnlleiiged, & no leave to appeal, 
either to bo given by the Judicial 
Oouimittrjc or by tb© ct. below, has 
been rtigurded as necessary. Although 
the Act is absolute in prohibiting an 
ntrpeui in cases which do not fall within 
it, this does not deprive bis Majesty 
of the pn rogatlve right to grant leave 
to appeal in any case in which he sees 
lit to exerelso that right. — JMcBniPii; 
r, Ontauio Jockkv (’lub. Ltd., [1920] 
1 1). L. 11. 743 ; 58 O. L. K. 207.- 
CAN. 

t i. .1 — Applt. re., having 

been held liable for nppi-oximately 
$7,000, appealed giving security tmly 
ft>r $500 for the costs of the appeal, 
'rhe ap[)cul having been dlsni issu’d, 
applts. applied fora stay of proeotMlmgs 
pending a projected appeal to the 
Judicial Committee of the Privy 
I'ounoil: — Held; the nppllratiou as 
made could not be grunted. — ProKi.iTY 
Phf.nix Firk Insukance Co. of New 
Youk V . Mclh^F.Rso^■, 119251 3 1). L. H. 
131 : 11925J S. C. 11. 104.-— CAN. 

f i. .] — An application for 

special leave to appeal to the Privy 
Council. & oven the granting of such 
leave, do not ipso faedo o[>erate a« a 
suspension of proccKMlings in execution 
of the judgment rendered by the 
Supreme Ct. of Canada. — S tkvknso.n 
I?. Florant, (19261 1 I). L. H, COl ; 
(1920 J S. C, R. UO.—CAN, 

k (p. 498) i. .1— (1) Leave to 

appeal to the Privy Council should not 
be granted In a criminal cose, but 
parties desiring to appeal should be 
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left to their remedy by application to 
the Piivy Council for such leave. 

(2) Assuming the ct. to have power 
to grunt leave to appeal, such leave 
should be refused In any case not 
coming within the principles laid down 
in Ite THUet, No. 542, au/c.— R. v. R. 
(1926), 46 Can Crlra. Cos. 367 ; 58 
N. 8. H. 457.— CAN. 

sk. Appeals pending in Supremic 
(Jourt d' hcjorc. Privy Vouncil — Stay of 
prorexdings in Canadian appeal .] — 
Wberij, A. Hz B. being co-defts., A. had 
llr-it inscribed an apptjui for hearing in 
Ibo Supnunc Ot. of Canada, Sl B. later 
oii bad inscribed an appeal to the 
Judiidul Committee of tbo Privy 
(Umneil, upon motion on behalf of B. 
the pi’oceeillngs on the first appeal were 
stayed lamding the decisi«*u of the 
Privy C’ouneil upon B.‘8 appeal. — 
Ahiiuhidoe r. Shavkii & Harrison, 

I I925J 4 I). L. It. 1648 ; 11925] S. O. K. 
691.— CAN. ^ 

PART IX. SECT. 8. SUB-SECT. 3. 

P 1 . .1 — A judgment 

of the High Ct. on the Appellate Side, 
grunt lug probate to a person, is a final 
decree, fnjin which an appeal lies to 
His Majesty in Council. — V ellasawmy 
yEltVAl r. L. SlVAIL\MAN Sf.UV AI (1926), 
I. L. U. 5 Han. 119.— IND. 

t i. .] — Sykd 

Khan r. Sykd Ebrauim (1927), 
1. L. R. C lUn. 109.— IND. 

t ii. .1 — Where 

competing applicatioiis under l^robate 
A- Administration Act, 1881, for pro- 
bate of dilTeront nUeged wUls of a 
testatt)r, have been heard by the 
district jmlgo as a regular suit, an 
api>eal from the decree or final order 
piissed on appeal by the High Ct. lies 
to the Privy Ctmncil under, & subject 
to tlie rt'quirements of, tbo Code of 
Civil 1‘roeoduro, 1908, as. 169, 116. — 
VKLL.XBAWMY SF.RVAI V . SiVARAINAN 
Skrvai (1929), 1. L. Li. 8 Han. 179.— 
IND. » 

ai. From interlocutory judg- 

ments.] — Appeals on inatlerb inter- 
locutory in their nature should be 
allowe«l to be preferred to His Majesty 
in (^)uneil only when their decision 
will practically put an end to the litiga- 
tion A finally decide the righta of the 
parties. — BnA<iAVATi Dayal c. Duan 
Khunwar (1925), 1. L. H. 48 All. 329. 
—IND, 

a ii. A'of /row High Court — 

Sitting in criminal appeal from Court of 
Sessions.] — No appeal lies to the iTlvy 
Council against a judgment of the High 



VoL XVIL— Dependendea. Cases 640a— 641a. 


640a. If merely advisory.] — Applts. 

claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was “ expenditure incurred 
for making profits in their business ** within 
Indian Income Tax Act, 1918. The collector 
of taxes, the cliief revenue authority, A- the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ct. under Indian Income Tax Act, 
1918, s, -51, was merely advisory k- not linal, 
k the appeal to Bis Majesty in Council was, 
therefore, incompetent. -Tata Iron & Steer 
Co. V. Bombay Ciuep Bevenue Authority 
(1923), L. ll. ,50 Ind. App. 212 ; 39 T. L. U. 
288, P. C. 

640b. Order of High Court — On appeal from 

application to district judge to file award.] — 

An appeal to tlu^ I^rivy Council lies under 
Code of Civil Pro(:edui*e, 1908, s. 109. from a 
decree or final order of a High ( -t. made upon 
appeal fixim an order of a district judge upon 
an applicatioL to him to file an award in ct. 
The appeal is not precluded by sect. 104 (2) 
of the Code ; "hat provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 


ordinate judge. — Habgopal v. Kis- 
HANCHAND (1923), 1$, R. 51 Ind. App. 72, P. C. 

640c. Probate suit.] — Where competing 

applications under Probate <fc Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been beoi’d by the 
Distinct judge as a regular suit, an appeal 
from the decree or Jinal ordt'r passed on 
appeal by the High Ct. lit‘s to the Privy 
Council imder, & subject t-o the reiiuirements 
of, the Code of Civil I^rocedurc, 1908, ss. 109, 
nO.-VELIASAWMY SERVAI IK SlVARAMAN 
Servai (1929), 57 L. R. Ind. App. 90, P. O. 

640d. Not on question of compensation for 

land compulsorily acquired.]— Act XIX. of 
1921 has not the effect of giving a right of 
appeal to the Privy Council from a decision 
of the High Ct. upt)n an appeal from an 
award of the 'I'ribunal apjiuintod under 
Calcutta Improvement Act, 1911, assessing 
compensation in respect of land acquired 
under the provisions of that Act.- Secre- 
tary OF State for India v, lliNDusntAN 
Co-OPKRATIVB INSCE. SOCIETY (1031), 58 
I,. U. Ind. App. 259, P. C. 

641a. High Court of Bengal —Claim relating to 
cantonment land.]- Harrackpohe Canton- 
ment CoMMrrrJOE SiuiMcrAiiY v. Satisu 
Chandra Sen (1930), 47 T. I-.. 11. 3, P, C. 


Ct. Hitting ill crluilnal Appeal from a 
trial by the Ct. of .SchhIouh. — Hkma- 
VETUDniN Ahmed r, Empkiuir (1030), 
I. L. li. 58 Calc, 344.-~lND. 

639 ii. From order refusing to 

enrol legal practitioner. 1 — A n order of 1 be 
High Ct. refusing to enrol a person os 
» legal practitioner under Legal 
I’roctitionei’H Acts, 1871), ie not one 
from which the High Ct. has jurie- 
diotion to grant leave to appeal to the 
Privy Council. — /i*c Miss (1922), I. L. U. 
1 Pat. 690.— IND. 

b I. /(c An Advocatic 

(1929), I. L. P. 8 Pan. 40.- IND. 

b li. Valuation of jmtpetiu coin- 

puUtorilu acquireU.) — In upr»mlfi in- 
volving the valuation of pnjpcrly In 
India, the Judicial Corninittce will 
euU;riain an appeal under Act XIX, 
1921, K. 2, as to tiiH value of i)roperly 
coiiipultiorily aeuuiied only upon 
UUeHtlonK of principle, including eriorH 
in ttppi*eciating or aiHdying tie* rulcH of 
evidence, or the judicial inethodK of 
w'cighlng evidence. — N owko.ti Ifi’s- 
TOMTI WADI A V. BOMBAY OOVKUNMENT 
(192.'>). I, L. H. 49 Boiu. 700.— IND. 

b iii. Not from, decree affirming 

court below — What arnovrUs Uk] — Pltfe. 
obtained a rntge. decree iu the et,. of 
the subordinate judge, but their claim 
to interest pendente tile was diKallowed. 
Defte. appealed to the High (’t. while 
pltLs, prefeiTcrl a cro.ss-apjM'al in rcsiit^ct 
to interest pendente lite. Defta.' apj>ea] 
was dismisHed while pltfa.’ eroHs-uppeul 
was allowed, the decree of the High Ct. 
being in the following terms : " I’be 
decree of the Ct. below be modified to 
this extent that Interest at the bond 
rate shall run on the principal up to 
the expiry of the period of grace.'* 
Defts. applied for leave to appeal to 
His Majesty In Council. I h© value of 
the subject-matter of the suit & the 
appe^al was above ten thou.sand rupees : 
— Held : the decree of the U ign Ct. 
was not one “ affirming the decision 
of the ct. Immediately below ” within 
Code of Ci\il Procedure, 1908, s. 110, 
& appets. were entitled as of right to 
^peal to His Majesty in Connell. 
P^rther, the appeal could not be 
limited to the question of interest only, 
upon which point there was variation 
in the decree, but apjicts. were entitled 
to appeal from the entire decree. — 


TllAKim JAMUNA I'KABAD 
Jaoak.'jath Pbahad SiNOn (J929), 
1. L. K. 0 Pat. r»58.— IND. 


b iv. .1 — Matters in 

dispute in a pondifig suit having be<‘n 
referred to arbii., on award wjjs inado 
to the etTect that deft. Khould, with n 
a tiun, tiXi;d, give poHsesslon of a cert an 
fae,(,ory to pltf., In defuult should 
pay pltf. Pk. 13,000. Ol)jeeth>nK to 
tlic award vvero made l>y deft. whleJi 
were dlbalhavi d, tt the award was 
ordered to bo Ilird. but us the time 
(ixt»d for delivery of the facdory hud 
by tben expired, the ct. considering it 
uniiceessar}’ to iucorponite in its d<!(Tee 
a dircHdJon rc4atliig to l.lie delivery of 
the factory, granted a de.e:rce to plf.f. 
only for the Its, 1 .3, 000. Deft, aijpcaled 
to the High Ct. tv: hlH appeal was 
acei'ptod only t.o the extent that. Uio 
dec ree the trial <-t. was iiualHied to 
bring it Into eonforndty with the 
award. Deft, tlan applied for leave 
to appeal to HiH Majesty In Council : — 
Held: as the High Ct. had In Huh* 
Ht-anee affirmed t.ho decision of ti»e 
trial ct. the alteration made by it in 
the detTec not being of a substaul ial 
nature, leave to appeal to His Majesty 
in Council uTuler Code of Civil Pro- 
ecdure, s. 110, could not be grunted.— 
riANfii Lal v. Copal I^al (1928), 

I, L. li. 10 Lab. 088.- IND. , 

f i. ,] -Tb<* uueHtlon of 

law involved need not be of general 
injT»ortunee ; it Ih HJilltcdent if Cjorr is 
a snliKtantial question of law betw'e(n 
the partleH. ~ HAOIfD.VATD Pkabad 
S iNOn V. PAKTAIlUAHn iJElUrrY COMBH. 

(1927), 54 L. K. Iwd. App 120.— IND, 

f ii. .1 — Di'-LPi Cloth & 

OlCNEKAL MiLm Co.. IjTIK V. DELHI 

J. veoMK Tax Comhh. (1927), .54 L. it. 
Ind. App. 421. — IND. 

f iii. .1 — Mathura. KuitMi 

V. Jaodeo Singh (1927), I. L. K. 50 
All. 208.—IND. 


{ jv. — — Ord*.r made %cithout 

inrisflirtum. I Kmi AS Singh v. Tiik 
Kino Kmi'EKOU (1928), L. It. 55 Ind. 
App. 390.— IND. 

I V. Mailer of general impe>rt’ 

anee.h-Ifeld : a was a fit one for 
appeal to tf»e Privy Omncll, where the 
question in dlsnut© was of genera] lin- 
pori/ance, as the e.xecutlon of docu* 
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imnls w'.ili an option of re-iiurchaso 
was very common iSr a conHlderiiido 
amount of litigation etuiuv before tlio 
et«. in eonmndbui l.hei-tiwlth. — JiVAN- 
ojHi Ci ne CiiAMKi/Gim v. Ca.janan 
Naha van: (192G), I. L. It. 60 

Bom. 753 - IND. 

661 j. Snnf Inlow appealable, value 
When appeal iieH .\ — M At’NO Ba. '1'iian. 
V, i'Etut DiHMuri* Council (1927), 
1. L. K. 0 Kan. 13. - IND. 

si. IdniiUiiiim of right to appeal — 
Letters Vatmt of ('alruUii High Court 
oj HI27.I- The new clunse of t he Jietters 
Patent of five Cahultu High ()t., 
l»asHed 192 V, takes away. In all aetMMui 
ajqieals (h«‘idoil by a single judge, 
without liiK giving a eertlfleale that the 
ease in u lit, omv for apjienl, the rigid, 
to go to the I'llvy Council under the 
ordinary law, though th<? rigid, of Iho 
Judicial ComnilUce to give Hi)ecial 
leave is not of eourHC; allV'cl.ed. The 
new liClL rs Pulxuit. c^annot la* applied 
to pending cusch wit hout taking away 
existing rights of ai>peal. Sauah Am 
V. DAMMf'lMU.N fl92«), I. L. K. 50 Cale. 
.512. IND. 

PAHT IX. SECT. 8, SUB-SECT. 4. 

k fp. .503) i. Judges 

rguallg divided.] (jt,. of A]»i»eal 

gi'ant,ed I«}ave to appeal to the I'rivy 
C’oune.ll from a deelsi >n td Hie Cl,, of 
Appeal reversing an oi der ff>r a new 
t.rlai, the verdiet t>f t.Jie jury l)eijig for 
more than L.OOO, A* the. judges, nie.liidlng 
the trial jmlg'*, liciiig <M|iiallv divjde<l. 

TICK.MAIN r. Ma.N,\W-\TEK DflAINAOK 
Bo.MtD. {19201 N. /. L. it. 4 10. N.Z. 

»m. Irish Free State Leave in appeal 
- When grarded.] general nrln- 

elples governing aiiplieaMoiiH for leave 
t,(» appeal sLiled.— Ill LL w. M'Kicnna, 
“ Fjikemax’.s J()rrKNAL”r. I^'ernkthom 
& 'i'HAE.SLlBEItl, 119201 I. U. 402.“ IR. 

>n. .j — Leave f,o 

appeal refused, — O’Cai i.agiian v. 
O’Sullivan, |J92(J; 1. Jt. 580. — IR. 

.] — .Syr, aJso, No. 

715. 

•o. High Court of Wtstem Samoa — 
Criminal mattejr — No jmhlic interest 
involved — I^ve refused.] — SLiPi'KR v. 
BuAiflttY (No. 2), (19311 N. Z. L. K. 
208.— N.Z. 
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666a. Gold Coast — Native' tribunal — ^Attitude of 
Judicial Committee to decision.] — The 

Native Jurisdiction Ordinance, 1883, of the 
Gold Coast provides by sect, 11 that the 
civil jurisdiction of a native tribunal shall 
extend to hearing & determining certain 
classes of suits, including all suits relating 
to the ownership or possession of lands held 
under native tenure & situated within its 
jurisdiction ; & by sect. 17 that when it 
appears to any ct. that a case brought before 
it is one cognisable by a native tribunal the 
ct. shall, unless satisfactory reasons to the 
contrary be shown, refer the parties thereto. 
A suit of the class mentioned above having 
been tried & decided by a native tribunal, 
the decision was reversed upon the evidence 
by the Provincial Comr., & hla judgment was 


afQrmed upon a further appeal to the 
Supreme Ct. : — Held : having regard to the 
provisions of the Ordinance the decision of a 
native tribunal in a matter of the above kind, 
being one peculiarly within its knowledge, if 
arrived at after a fair hearing on relevant 
evidence, should not be disturbed without 
very clear proof that it was wrong, & in the 
present case there was no such proof. — 
Abakah Nthah V. Anguah Bennieh, [1931] 
A. O. 72 ; 100 L. J. P. O. 47 ; 144 L. T. 161, 
P. C. 

662. Add, Annotation : — Refd. Nadan v, R., [1926] 
A. C. 482. 

652a. Appeal from deportation order made by 

Administration of Western Samoa.] — Nelson 
V. R., [1928] W. N. 197, P. O. 


Part XIa. — Other Islands. 


712a. Lundy Island —Whether part of Great 
Britain.] -On a charge of an offence on 
Lundy Island against (coinage Act, 1870 
(c. id), s. 5, the justices for the Bideford" 
Divisi(>n of Devon held that they had juris- 
diction A. convictf^d the defendant, in spite 
of his cont(^niion that I^undy Island was not 
part of Great Britain : — Held : there was 
evidence before the justv ‘es to support the 


conclusion that Lundy Island was part of 
Great Britain, their decision must be 
affirmed. Setnble: if the justices had found 
the contrary, the ct. would have reversed 
their finding on the ground that there was no 
evidence to support it. — Harman u. Bolt 
(1931), 47 T. L. K. 219; 75 Sol. Jo. 99, 
D. 0. 


Part XII. — Irish Free State. 


713. Add. Citation L. G. R. 419, C. A. 

714'. For the paragraph in the original volume 
substitute the following pai'agrapb ; — 

Transference of iiabllities of British 

Government to Irish Free State.}— By agree- 
ments made in 1917, during the war with 
Germany, it w^as agreed between the British 
Govt. & reap, co., that the co. should make 
ceitain alterations in their railway lines in 
order tx> fiicilitate the carriage of cool from 
certain collieries for purposes connected with 
the W'ar, the Govt». undertaking to reinstate 
tlie lines after tlio conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1022 (c. 4), & Irish Free State Constitution 
Act, 1 922 (session 2) (c. 1 ), were passed. At the 
date of the passing of these Acts the contracts 
with tlje Govt, w^ere still executory — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 


the contracts of 1917 from the British Govt, 
to the Govt, of the Irish Free State. — ^A.-G. 
V. Great Southern & Western Ry. Co. 
OF Ireland, [1925] A. C. 754 ; 94 L. J. K. B. 
772 ; 133 L. T. 668 ; 41 T. L. R. 676 ; 69 
Sol. Jo. 744, H. L. ; revsg. S. C. sitb nom. 
Great Southern & Western Ry. Co, op 
Ireland v. R., [1924] 2 K. B. 450, C. A. 
714a. — — Effect of on Judgments Extension 
Act, 1868 (c. 54).] — The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1 ), s. 1, & art. 73 of the Schedule thereto, 
& of Irisli Free Sh-ite (Consequential Pix)- 
visions) Act, 1922 (session 2) (c. 2), s. 1 (1). 
is that Judgments Extension Act, 1868, has, 
since Deo. 5, 1022, ceased to apply to the 
Irisli Free State. — Ban field v. Chester 
(1925), 91 L. J. K. B. 805 ; 133 L. T. 623 ; 
41 T. L. R. 663 ; 69 Sol. Jo. 692, C. A. 
.] — SeCt aUo^ No, 710. 


PART IX. SECT. 9. 

•p. SUtv of tjrcutian pendintf appeal 
- — What must he shoten — Ability of 
plaintiff to pay in eetni of reversal .] — 
Ororcua Construction Co.. Ltd, & 
Bank of-Touonto v. Pacific Uiucat 
Kastkrn IlY. Co. <B. C.), UU291 4 
D. L. a, 607 ; 3 W. W. R. i)2.— CAN. 


PART XII. 

71 ♦ i. Irish Frcr Shtie Consiiiuiixm 
Acif 1922 (session 2) (r. )) — Transfer- 
ence of assets of BriJish Government to 
Irish Free State.] — Held ; a debt duo 
to Uie Land Coiuiuinaion, altliouxb 
incurred in 1922, was an ** asset " that 
had been transforred frtim the fonner 
Govt, of the United Kingdom of Groat 


Britain & Ireland to the Govt, of tho 
Irish Free State.— Rs Malonkt, 11936] 
I. a. 202.— IR. 

714 ii. Effect on jurisdidion of 

ejnstiny courts — 7*ending establishmsnt 
of courts for Irish fi'Tee State.] — R. tj. 
Wick 1,0 w County Court Judor, 
ri924j 2 I. U. 139.— IR. 

714 iil. Pxddic Safety Act, 1927 

(c. 31) — Ordinary Uyislation.] — A.-G. v. 
M'Bridk, 11928] I. R. 451.— IR, 

714 iv. Effect of on Fugitive 

Offemiers Act, 1881.] — Held: the 
FufflUvo Offenders Act, 1881, eon* 
tinucs to be of full force & effect In tha 
Irish Free State by virtue of the pro- 
visioiis of Art. 73 of the Constitution, 
& It Is not InoonsistoDt with the pro- 
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visions of the Constitution. — T he 
STATE (Kennedy) r. Little, [1931] 
1. a. 39.~IR. 


714 b 1. Goeemmenf of Ireland Act, 
1920 (c, 67), SB. 64. 56. Sched. V1II-- 
Constitution of Irish Free State (Saorstat 
Eireann) Act, 1922 (No. 1 of 1922), 
Sched. J, AH. IS— Right of transferr^ 
civil servants to compensation on retire- 
ment in consequence of change of Govern- 
mcni.} — IvONSDALE e. A.-G,, [1928] 

I. R. 35.— IR. 

714 b li. .]— CASsroT 

r. A.-G. or THE Irish Free State, 
[1930] I. a. 65.— IR. 

714 b iU. .]— Fitz- 

OIBBON V. A.-O. OF THE IRIBB FBRE 

State. [1930] I. IL 49.— IR. 



Vd. SCm-Dependenoies. Oases 714b-7m 


714b. Govenunent of Ireland Act» 1920 (o. 67), 
s. 66 (6), Sched. VIII — Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78— Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.) — WiGG V. A.-G. OP Irish Frjse State. 
[1927] A. 0. 674; 96 L. J. P. O. 88; 137 
L. T. 460 ; 43 T. L. R. 457, P. 0. 

Annotaiians : — FoUd. He Traneferrecl Civil Senraiits (Ireland) 
Compensation, [1029] A. C. 242. Refd. Nixon v. A.-Q. 
(1930), luO L. J. Ch. 70. 

714c. Re Transferred Civil Servants 

(Ireland) Compensation, [1929] A. O. 242 ; 
s%ib 7U)m, Re Irish Civil Servants, 98 L. J. 


P. 0. 39 ; 140 L. T. 264 ; sub nom. R 4 ; 
Article X op Articles of Agrbfjmbnt for 
Treaty between Great Britain & Ire> 
land, 45 T. L. K. 57, P. C. 

Annotaiion : — Consd. Nixon v. A.tG., [1930] I Ch. f»60. 

715. After this case add “ Seet also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante, ’* 

716. Add. Citations [1924] 1 K. B. 214 ; 93 
L. J. K. B. 331 ; 130 L. T. 269. 

Add. Annotations: — Folld. Banfield v. Chester 
(1925), 94 L. J. K. B. 806. Refd. Perform^ 
iiig Bight Society, Ltd. v. Bray U. D, C., 
[1930] A. C. 377. 


Notes on Canadian 


Constitutional Cases 


(Vol. XVII., p. 508). 


The cases referred to in the laUi Mr. (Cameron’s 
Note are digested in Vol. XVII., pp. 427-446, or 
in other relevant 't itles. Casas coming under this 
head decided sinrt the publication of the original 


volume tlierefore appear in their appropriate 
sections nut supplementary to the Notes in 
Vol. XVII., p. 508. 


716 1. Liahility to give security far 
costs — HrsideiU in position of foreiffner.] 
— Application on i)chalf of ilefts., 
resident In Northern Ireland that 
Itfs., who resided in the Irish Free 
tate, might be oniered to give seenrlty 
for costs on the ground that In the 
event of deftw. obtaining Judgment, 
they would be unable to have it 
extended In the Irish Free State, tw 
Jiidguients F.xtonsions Act, 18(18, no 
longer applied to that country : — 
Held : pitfs. niust give stv'.urity for 
coats. — C allan v. ArKE.WA, I J 9291 
N. 1. 1.— IR. 

8t. Irish Free SUtfe {Agreement) 
Act. 1922 (r. 4) — FJfeot on (Umpanies 
Acts.] "‘On petition i»y a shareholder 
for the compulsory wiinliiig up of a co. 
as an urinjigistertnl co. : — Hehi : not- 
withstanding the provisions of the above 
act & of the Orders thcnnmder, the 


Cos. Acts nnnalii in full forcMi uiit-il 
revoked or altejt^d by a coiiipet»*nt 
logislatuw. & the cts. of Southern 
Inrdand had no jurisdiction to make 
the order. — lie Poutajua noton Ei.kcv 
TRic Lion r & Powku Co.. Ltd,, (1922) 
1 1, 11, 100.— IR. 

■w. Power of OireAichtaa.] — Within 
the wlj(/le area of the Irish Free State, 
the Oir-'achtos Is a fitw & unfettered 
tk. tljert» is nothing in the 
treaty, th' coiibtitutiou, or the statute 
confl»’inlug ihe u, to limit tlie power of 
the Oiicach.as to authorise tlm 
didention «.f uotried pei*HonR. — R. 
(O’CONNKlX) t». HAHK I^AHK CAMI’ 
(Mrr.iTARY OovEitNou). 11924] 2 I. It. 

lOi,— in, 

•z. l*vblic Safety (Powers of 

Arrest <fr Detention) Temporary Act 
{/. F. S.), 1924— /7ifra vires. ]--B. 


(O’OoNvi iJ.t V. Hark Pahk Oami* 
(MlUTAltV tioVKHNOK), ( 192-1 J 2 I. Jl, 
lot. la. 

8b. hut;/ of AUorncyAJcneral to 
represerU the *S7uh'.] -'I'hc A.-C. alone 
could bo Indu’d making any claim on 
behalf of the Stale or community of 
citizciiH of tiie Irish Free SUite umler 
Art. 11 of t he c.miHtll utioii.' — Muouir, 
V. A. G., I. JL 4 71.~ IR. 

8C. Jllcyal arrest <1* removal from 
jurisdiction - Jtight to tnjvnctiim. 1 — 
'I'hc provlsionn of this Art. 0 of tlio 
ConstitiitloJi of the Ii IhIi Free Statxj do 
not cx(‘ludc jurisdiction to grant mi 
injunction in an appropriate ease, 
e.y.. If it V'CTo sought t,o arn-ist a ]>e]‘Hon 
illegally A remove him out of the juris- 
diction before ho could apply for a 
writ of habeas corpus. (J'ltovi.K A. 
Koimjut-i V. A.'G. AGknkkai, O’DuI'FV, 
11929) 1. H. .5,58. IR. 
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VoL XVUl. Caws 9— 160a. 


DESCENT AND DISTRIBUTION. 


Note. — For the references to T^aw of rr(»perty Act, 1922 (c. 10), substitute references to 
Administration of Estates Act, 1025 (c. 23). 

Part III. — Devolution of Real and Personal Estate. 


9. Cilatiom : — Delete “ C. A.** 

10. After this case add “ Death after 

1925.1 — See,, now. Administration of Estates 
Act, 1025 (c. 23). s. 9.” 

10a. Administration of Estates Act, 1925 

(c. 23), ss. 51, 55 — Estate of lunatic- No com- j 
mlttee or trustee appointed.] — For six y(*ars | 
before her doatli a lady was a certiOed patit'nt 
at a mental homo, A without any testa* 
mentary cajjaoity. Slie was not, however, 
a lunatic so found by inciuisition, & never 


had a committee or receiver. She died at 
the lamie on Feb. 1, 1029, a spinster & 
intestato, aped seventy-six : — -Held : her real 
estoto went to her heir at law under Adminig- 
traiion of Estates Act, 1925 (c. 23), s. 51 (2), 
which exemption secthm, read with the 
deiinition section, sect. 55 (1) (viii.), was not 
eordinetl to case's wliere a lunatic or defective 
luid a conirnitti^o or receivei *.^ — Re Dates, 
(iATEH 2). Oatkh?, [1930] 1 Oil. 199 ; 09 

L. J. Ch. 101 ; 112 L. T. 327. 


Part IV. — Descent of Real Estate. 


74. Add. Annotation: — Refd. He Price, [1928] 
Ch. 579. 

101a. Administration of Estates Act, 1925 (c. 23), 
s. 61 (3) Applies to notional settlement on 
Intestacy.] - In 1925 an infant S. inherit <‘d 
land as eldo.st son & heir of an intestate, 
subject to his mother’s ripht to dower. On 
Jan. 1, 1920, the Settled land Act, 1925. 
(c. 18), came into operation, & under sect. 1 (2) 
8. was tre«'it(‘d as deriving his title u!\der tlie 
settlement deemed to have b nu*) made by 
the intestate, his mother’s right ♦*> d'lwer 
being pre.served by send. 1 (3). On Oct. S, 
1930, 8. died an infant k unmarried : 
Held: that sect. 51, siih-sc?ct. (3), of the 
Administration of Estates Act, 1925 (c. 23), 
B. 51 (3), applies to the ease of a notional 
settloment on intestacy, so that 8,’s intert'si 
had become an entail k. eeascal on his deatli 
as an unmarried infant. Consequently the 
estate went to S.’s younger brother as next 
heir of the intestate & not to S.’s mother 
under Administration of Instates Act, 1925 
(c. 23), s. 40 (1) {\v).~~Re Taylor, JhiijAN 
V. Taylor. [1031] 2 Ch. 212 ; 100 E. J. Ch. 
374; 145 L. T. 417. 

102a. .1 — PiiiLPoi'TS d. PniLroi''r.s v. 

James (1781), 3 Doug. K. B. 425 ; 99 E. U. 730. 

AnvntaiinnH :■ — Distd. Iff Sheppard, Sheppiird v. Muiinlng, 
[1897] 2 Ch. 07. Ezpld. He Inniun, lumnii r. Inman. 
{19031 1 Ch. 241. 

113a. Lease pur autre vie — To A. & his heirs — 
Heir special occupant.]— PniLPorrs d. Phil- 


poTi'H V. James (1784), 3 Doug. K. B. 425 ; 
99 E. n. 730. 

AnnolationH Distd. Hr. S}u-pp«»rd, Sluippard r. Manning, 
118971 2 Ch. 07. Consd. H’e iuiuuti, Inman v, Inman, 
(19031 1 Ch. 211. 

132a. — .]-— Hawlinson v. Montaopb 

(DircHESB) (1710), 2 \’ern. 007 ; 3 l^ W ms. 
204, n. , 23 E. It. 1035. 

JnnehRhm .— Consd. Ihjarpark v. HuUdiluKon (1830), 7 
Bing. 178. 

133. After this casi* ituserl “ Liability to legacy 

duty .] — See Estate ^ O riiEU Death Duties, 

Vol. XXl., p. 58, No. 377.” 

133a. S. P. 1.001V u. Lock (3710), 2 Vern. 000 ; 23 
E. U. 1035. 

1 34a. Construction of ancient customary — 

“ Nepos/*|— Win ri.oiuv Whitlock (1924), 
40 T. L. It. 500, 1). (\ 

150a. Copyholds subject to custom of gavelkind - 
Enfranchisement by Law of Property Acts - 
Destruction of custom of gavelkind.] — T. 
died on .Ian. 2H, 1920, wiUumt ihsik^ & with- 
out having eonlinru'd or re])uhli.slied his will 
which he had made on .Tuly 20, 1925. Lie 
was, before Jan. I, 1920, wlit'-n ttie Daw of 
Propei'ty Act, 1925, came in(-o opc'ration, 
tenant of one undivided niutli sh.'ini in eus- 
tornary tail spec ial by dc^sront in land formerly 

1 of eopvliold tenure Kulqect to the custom of 

i gavelkind, but at that dato by virtue of 

i s«je.t. 128 A 8cJied. 12, jiara. 1, eub-s. (a), of 

‘ Ijaw of I’lujHU'ty Act, 1922 (c. 10), ite sect. 202 


PART 1. 

a i. Meaning of ** legally rtvre^t^ni ** 
<£■ “ legal represerUalivea of ” — V/Uario 
Devolniion of Katatea Act, 8. 30.) — He 
Mackenzie. fl927J 4 J). L. K. 825; 
61 O. L. It. 230.— CAN. 

sa. Murderer — Not eiUitlcd to share 
in estate of victim.] — He Med aim 
E.STATE, (19271 4 D. L. It. 1137 ; (1927) 
2 W. W. R. 38 ; 38 B. C. U. 319.— CAN. 

lb. Marriage Ortiinamte, 1884, of 
Southern Nigeria, as. 38, 39 — Con- 
strurtum.] — Marti X8 v. FowdeR. (1926) 
A. C. 74«; 95 L. J. P. C. 189; 135 
L. T. 582.— NIGERIA. 

PART III. SECT. 1. 
sd. '* Devolve *’ — Local Registration 


uf Title Act, a. 84 .) — M'Ddnn’ELL v. 
Stenson, (J 92 J I 1 1 . It. 80 .— IR. 

gf, .] — Co 1.LINS f?. Colli N fl, 

[1924] 1 I. K. 72.— IR. 


PART IV. SECT. 1. 

h i. .1 — Maclkan & Ckaham V. 

•Smith A Mackintosh. (I»27J N. JOO. 

— IR. 


h ii. 

COMBE (19! 


irAo are.l—LKK v. liitANH* 
.), 52 N, B. K. 239.— CAN. 


si Effect of Dominion Land Titles 
C.L 1894 (r. 28). 8. 3.}-/te JknsKN 
Jta.). (19271 1 D. L. R. 76: fl9201 
W. W. R. 737.— CAN. 


I 

! 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (a). 

sk. Heir of half -hlood- Onus of proof.] 
- 'Wliuro H paH V clalrriH /ih one of the 
heirsj of the half blood of an InteHtato, 
.V: in hh< hllJ profoMsoH to net out liow 
liiH Int-ftroHt ariHOH, it 1 h neeewaary for 
hint to negative the fuel of the inteMtate 
having oljtalried the land hy idR or 
devise from IjIh uneoHtor ; or, if he dhl 
HO obtain It. the elalinant muHt nhovv 
that he Ih of the, blood of wueh aiieeMtor. 
^ 'I’liiON r. I'KUU (1867), 13 (ir. 3H.— 
CAN. 

PART IV. SECT. 4, SUB-SECT. 2. 

h. Read now “ 113a L” 

k. liead now “ 113a Ii.” 

l. Read now ” 118* III.” 


1 



Cam 160a— 20Sb. Ekglish and Empire 

of the Law of Property Act, 1926 (c. 20), 
of freehold tenure, the entiretv of the land 
which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Propoiiy Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in ti’ustecs appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1926 (c. 20) : — 
Semble : in the absence of a statutory 
conversion of land into iiersonal estate, the 


Digest Supplement. 

share of T. in the land on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
urchaser ; the effect of the enfranchisement 
aving been to destroy the gavelkind custom. 
— Price, [1928] 1 Ch. 679 ; 97 L. J. Ch. 
423; 139L. T. 339. 

AnnoiaHona : — B6fd.Re Rempthome, Charles v. Kempthorae 
(1929), 46 T. L. tt. 15: i2e Newman, Slater v. Newman, 
119:10) 2 Ch. 409 ; Re Thomaa’s Will Trusts, Powell v. 
Thomas, [1930] 2 Ch. 67. 


Part V. — Distribution of Personal Estate. 


161. Citation For “ Skin. 212 ” read “ Skin. 
218.*’ 


165. Add. Annotation: — Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146. 

165a. — — Subject to interest of posthumous child.] 
— Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727), 2 
P. Wms. 435 ; 24 E. R. 803, L. C. 

An^UUii^ Wallis v. Ilodson (1740), Barn. Ch. 

272. Reid. Vlllar v. (Jiibuy, [1007J A. C. 130. 

165b. ,] — J. w. died Intestate in 1724, 

& left issue T. W. who died witliin a week 
. after his father, & his wife enceinte, & on 
May 29 following pltf. vas born ; she is 
entitled ^ her share um^er the Statute of 
Disti'ibutions, as much as if she had existed 
in his lifetime. — Wallis v. Hodson (1740), 
2 Atk. 114 ; Bam. Ch. 272 ; 26 E. U. 472, L. C. 


Anmitahrma Burjiet v. Mann (1748), 1 Voh. Son. 

156; Thollusson r. Woodford (1790), 4 Vea. 227. Refd. 
TholluHaon v. Woodford (1805), I Bos. & P. N. 11. 357 ; 
VlJlar tL aiJhoy, (1007) A. C. 130. 

165c. ,] — A child en ventre sa nu're may 

take under the Statute of Distribution. — ^ 
Thklluhson V. Woodford (1799), 4 Ves, 227 ; 
31 E. li. 117, L. C. ; affd- (1805), 1 Bos. & 
P. N. K. 357, H. L. 


AnnuliUutns : —Reid. BUwkbiiru i\ Stables (1814), 2 Vos. & 
B. 367 ; Re Burrows, Cloiflioni v. Burrows, (1895) 2 Ch. 
407 ; Re Wilinor's 'PruHts. Mooro v, Wingfield, 110031 1 
C:h. 874 ; Villa r v. CJilboy, 110U7J A. O. 130. 


SeCt now. Administration of Estates xVet, 
1925 ( 0 . 23), ss. 47 (1). 66 (2), 

170. Add. Annotation : — Dbtd. Re Pitts, Cox v. 
Kilsby, [1931] 1 Ch. 546. 


170a. — Scrnble : the rule of public 

policy which prevents a sane murderer from 
taking any benelit under his victim’s will 
prevents him also fnuu taking a distributive 
share under his victim’s intestacy. 

In the present case the murderer was 
insane, but if the point arose for decision, the 
views of Fry, L.J., in Cleaver v. Mutual 
Re8en)f Fund lAfe Asaoeiaiion, [1892] 1 Q. B. 
147, 167, 158, would probably prev^ail over 
those of Joyce, J., in In re Houghton, No. 170, 
& the peremptory provisions of Administra- 
tion of Estate Act, 1926 (c. 23), s, 46, would 


be rqad & construed subject to the public 
policy rule. — Re Pitts, Cox v. Kilsby, [1931] 
1 Ch. 546 ; 100 L. J. Ch. 284 ; 145 L. T. 110 ; 
47 T. L. R. 293. 

173. Add. Annotation: — Consd. Re Jones, Johnson 
V. A.-G., [1925] Ch. 340. 

180. Add. Annotation : — Held. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

- 181. Add. Annotation : — Consd. Re Bower Williams, 
, Ex p. Trustee, [1927] 1 Ch. 441. 

187. Add.Annotatioti: — Consd. Re Bower Williams, 
Ex p. Trustee, [1927] 1 Ch. 441. 

188a. Under Administration of Estates Act, 1925 
(c. 23), B. 46 (1) (1) — Interest on sum charged — 
Payable out of corpus of estate.] — Under 
above sect, int-erest becoming payable on the 
sum of £1,000, thereby charged on the estate 
of an intestate in favour of a surviving wife 
or husband is not a charge upon the income 
but upon the corpus of tne estate. — Re 
Saunders, Public Trustee v. Saunders, 
[1929] 1 Ch. 674 ; 98 L. J. Ch. 303 ; 141 
L. T. 27 ; 45 T. L. R. 283. 

202a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i) — Interest on sum charged 
— Payable out of corpus of estate.] — Re 
Saunders, Public Trustee v. Saunders, 
No. 188a, ante. 

202b. Life interest to wife — Death of residuary 

legatees In lifetime of wife — Rights of wife.] — 

Testator devised & bequeathed his residuary 
estate upon trust for his widow for life, with 
remainder to such of his brothers &- sisters 
as sliould survive her. The last of the 
brothers & sisters died in the widow’s 
lifetime : — Held : the widow’s estate would 
be .entitled upon her deatli, as a result of the 
intestacy consequent upon the widow’s 
survival, to a sum of £1,000, with interest at 
the rate of 6 per cent, per annum from the 
date of testator’s death, under Administra- 
tion of Estates Act, 1926 (c. 25), s. 46, but 
the widow was not entitled to have the 
reversion expectant on her death sold & the 
I piweeds of sale invested, in order that she 
might enjoy the interest on such investments 
[ during her life os part of the testator’s estate 


PART V, SECT. 1. 

n 1. A8 amended by 17 Oeo. 5, 

e. 35, a. ^--Effect of,]— Re. Skier, 
aide, not overruietl, & the practice 
adopted (Since that dcolHion not uitert'^d. 
—Re. AiXisoN, 11927] 4 D. L. II. 729; 
61 O. L. ri. 261.— CAN. 

PART V. SECT. 3. SUB-SECT. 1. 
f 1. l^oviaUm made for widow — Lees 


than anumnt receivable on intesUicy — 
mint relief grawled.] — The discretion 
conferred on the ct. in favour of the 
widow, who applies for relief under 
Married Women’s Relief Act is restrlcteti 
by luipJtoation to the portion of her 
deceased husband’s estate wldch she 
would have received on an intestacy. — 
MoBkatkey t?. McBratnby (1919), 59 
S. O. R. 650 ; [1919) 3 W, W. R. 1000 ; 
50 D. L. R. 132.— CAN. 


PART V. SECT. 3, SUB-SECT. 2. 
»k. Effect of charge.] — BeJd : the 
widow Is not entitled to any portion 
of the real estate in specie.— -C un'nino- 
HAM V. CUN.VtKaBAM, [1920] 1 I. R. 119. 
— IR. 

sL 3. P. Duxican V. Dcxican, [1920] 
1 1, R. 212.— IR, 
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VoL XVm.— Descent and Distnbntton. Cases aOBb -887a. 


devolving as upon an intestacy . — Re McKkb, 
Public Trustee v. McKee, [1931] 2 Ch. 
146 ; 100 L. J. Ch. 825 ; 146 L. T. 6Q5 ; 47 
T. L. B. 424 ; 75 Sol. Jo. 442, O. A. ’ 

282. Add, Annotation : — N.F. Re Brooks, Public 
Trustee v. White, [1928] Oh. 214. 

234. In the cross-reference following this case for 
“ p. 148, No. 874,” read ” p. 874, No. 148.” 


239. For Mother, brothers sisters — Mother 

takes haU & brothers & sisters half — Subjeot to 
right of widow.] ** i^ad ** Mother, brothers & 
sisters— Share moiety equally — Widow taking 
half.] •* 

256. Add, Annotation : — Consd. Re Merrall, 
Greener v, Merraii, [1924] 1 Ch. 45. 


Part VII. — Escheat and bona vacantia. 


286. Add, Annotation: — Consd. A.-G. for Alberta 
V, A.-G. for Canada, [1928] A. 0. 475. 

292. Add, Ayinotaiions : — Refd. Re Deloitie. 

, Griffiths V. Deloitte, [1023] CIi. 50; Re Tong, ! 
Hilton V, Bradbury (1930), 144 L. T. 200. 

311. Add, Citations: — [1924] 2 Ch. 19; 93 ; 

L. J. Ch. 483 ; 130 L. T. 800 ; 08 Sol. Jo. i 
419. I 

816. After this case add “ Land In Alberta granted ' 
by Crown.]— /8cc Dependencies, No. 98b.” ! 

323. Add, Annotavon Refd. Austrian Property ! 
Administrate- v. Hussian Bank for Foreign i 
Trade (1931), 17 T. J.. I{. 550. 

829. Add, Annotation Refd. R.e Cullum, Mercer ! 

V. Flood, [1924] 1 Ch. 640. i 

330. After this case add “ Property in Alberta.] — : 
See Dependencies, No. 98b.” 

336a. ,] — A lunatic, at the date of her ■ 

death in 1798, was entitled to certain fund.s in j 
ct. representing the residuary estate of her 
father. In 1794 the master bad reported I 
that the lunatic had no lieir-al-ln vk* or next ' 
of kin. In 1798 & 1801 the Cr >hii made ! 
ex gratid grants of the funds to cer1.aiu po- sons j 
& obtained an ind(*mnity in respect of .he t 


grants. In 1920 a petition was presented 
by p(*rsons claiming to be the next of kin 
of the lunal ic for the nayment to them of 
the vvhol<‘ of her pc^rsonal estate. The parties 
sought a, ileG.'rmination of the following 
questions *. ( I ) w hether the petition was 

niainlainable on tlio ussuinpt ion t-liat no }»Hrt 
of tlu! funds ever came into the liands of or 
was d«'alt with by his lu-esent Majesty or 
his uoiuinees or gra.nt(^t‘H or was carried to 
the (•onHoUduted Fund ; (2) whether Mie 

pet ition was bainal by anj^ 8tatiit»<^ of limita- 
tions ; (3) whether in view of Petitions of 
Higlit Act, 1839 (e. .”t), 8. 5, suppliants could 
proci'ed without serving the petit ion upon the 
successors in tit le of ( he peiwins to whom t he 

ex gratid grants had been made : JJeld : the 

first question must be answered in favour 
of sup])liants."-y/r3 Mason, |1928J Ch. 385; 
97 L. J. Ch. 321 : BU) L. T. 477 ; 44 T, L. H. 
225 ; affd,, [1929] I CJi. 1, C. A. 

JnmttntUm : Consd. /iV Uliikr. /I’r Minahuri’H IVUllen of 
Ifigtit, tlOai), 10 h. J. Clu 

337a. .] — Re Mahon. No. 333a, ante, 

--- Limitation of action, - Ncc laMiTATioN 
OF Actions, No«, 1731a, 170n>, ponl. 


PART V. SECT. 3, SUB-SECT. 3.— A. 

213 i. Ciwetumt to necure payrnrnl of 
3iim of money' — iiat infactwH pro ianto, ] — i 
F. on hlH inarrlaae exty>ute<l a boial, i 
Whereby, in ttie event of his death in ' 
the llfetirtKi of his wife, a eiun of money ; 
was to he fjaid to two trnsiecH in trust , 
for his wife. F. precleceascri his vvif<5, ; 
ititeetatc & without issue : — IJcUi : the j 
sum secured by tlio bond was to be ro- i 
grarded, in the absence of evidence of ' 
any otlier luleiition, im satisfaction pro ' 
lanlo of the widcjw's share of her bus- , 
band's estate. — Mathewa v. Donkoan i 
& Cooke, (1925J 1 I. H 201.— IR. 

PART V. SECT. 4, SUB-SECT. 1. ■ 

229 V. .] — The words “ child or ' 

childi’en of a deceased brother or 
Bister ” in Intestate Sncct^sslons Act, > 
R. S. A., 1922 (c. U3). 8. 7 (2), uicau ' 
issue in the first greneralJon only, & do ! 
not include frrnnd children or more j 
remote dosccudants. — He E.mhlky j 
(Alta.), 1192.')! 1 W. W. R. RIO.— CAN. I 

a i. ,}—Ueld : such child ' 

not entitled In Saskatchewan to share i 
in the estate of the father d>iriff • 
intestate & domiciled in Baskatebewun i 
before the comliiK Into force of Adoption » 
of Children Act, 1922 . — Bcuneiel v. ! 
BcrKXFiEL, 119261 2 I>. L. li. 129 ; I 
119261 1 W. W, R. 6.07 ; 20 Sask. L. li. i 
407.— CAN. 

a li. .J — The word ** child " ■ 

in a will made in Baskatchewan by ; 
testator doinl<4led therein, who died { 
before the coming into force of Adop- 
tion of Children Act, 1922, held not to i 
include an adopted child, oven tt.ougb I 
under the law of the foreign state where ; 
the child & its adopting parents were I 
domiciled Sc In which it waa adopted | 
the effect of the adoption was to ; 


tsntltlo It to all rights of a child 
of Its adopting father born in lawful 
wedlock.- /iV JK*NAM» Estate, Hai.d- 
wiN i\ Moonev, !I92KJ 4 D. E. P. 181 ; 
(1928) 2 W. W. J{. 6:u;; a/f^f., [1929] 2 
i). li. li*. 211; S. C. It. 3(»(I ; sutt.'Hfpu ni 
jfroceedinyn, 11928] 4. 1). L. R. 771. — 
CAN. 

a til. Child Welfare Act — Uiffhls 

of inJlir.ritnnce.] — Child Welfare* Art 
docs not create a new’ canon f<»r the 
construcUon of wills. Therefore, where 
tlie adopted daughter w'u.s the uiocc 
of the footer father’s wife & bin will, 
afixjr uiaklnp provision for said a<lopt.Hil 
daughter by name, gave part of lla- 
residue of his osiaf e to his & his wife'h 
next-of-kIn, Hiiid daughter took under 
the residuary bequest us ids wife's 
niece & not as the testator’s child. ~ 
llc Sc<rrr E.statk, [19281 1 W. W. It. 
1 08.— CAN. 

PART V. SECT. 8. 

•p. Xid widow of only brother pre- 
(UctwiBinu iniestat^A — Jte Hknjjioiwon, 
1 1926) 2 D. L. R. .'536- — CAN 

tt. Urothcre itr HuterB — Of infant 
dying after father who prrdeceuaeAi 
arnndfottier — InfanVe Mtuire in grarul- 
Pilhcr’H cHtate— Devolution of Etdale» 
Act, It, N. S., 1929 (c. 73). S8, 18, ill.] - 
tic Oeou(*kt Estates (Sask.), 1 1928) 
1 1>. L. H. 2.30; fl927l 3 W. W. 11, 
7C9.- CAN, 

PART V. SECT. 7. 

249 ii. — .] -M. who 

was ujuuarried died Intestfl.^e. He ha<l 
one fdrtter still living, A um>ther sister 
who had predeceased hiin, left one son 
living. One brother was still living. 
A iiecond brother who had nrfjdocoaaed 
him left three children still living, & 


i a tJdrd brother (A.) who had pre- 
t (IcccaHi'd htrn loft nino ehildrtm still 
I living. ..V a t«>Mt.h child (E.) who had 
I predetr cased M. ](ift four children 
(graFwl(‘hil»lrcn of M.) sUll living. i)n 
a petit ion for direct Ions :—77cW ; the 
onc-llftli share of the eMtate to which 
t he brother A. would Jiave Imm'Ii ent ltU^d 
! slmiiM be divided inti> Ujii part^, ti' otio 
of the tcfi purtH should he divided 
! c(|iial)y amongst Edward’s Pmr 
i children. -- /£c McKay (1927), 39 

11. C. H. .'il.- CAN. 

i 251 iii. - .]~'Jte Oka NT 

' Ektatk, Crant V. Morrihon (H. C.), 

; (1929) :t W. \V. It. (il l ; (1939) I 

I D. L. it. .'Ulf) ; 41 i!. (1. it. .'ill. CAN. 

PART V. SECT. 8. 

h i. - - IJnrie .p children of deeenffed 
urwlCK.] - lie K rokjsin » E.static, I1928J 
i 1 IK 1,. It. G43 ; 1 1928) 1 VV. W. it. 221. 

CAN. 

PART V. SECT. 9. 

273 iv a. A. D. Ife .Iknwk.v (Alta.). 

! 1 1927 I 1 1). L. H. 76 ; II 926] 3 W. W. R. 

; 7 : 17 . -CAN. 

j 273 vi. Exv-cption an to aiurMral 

' property .[ Held: the jFroviso to sect. 

' 126 of Adniinl.Htmtlon Act, It. 8, 11. C., 
1924, excludi’s, without iinallflcation, 
IhoKC who are not of the l>lood of tho 
; ancestor. “ Ancestor, " wdt hin the 
i meaning of the nect.. is tljr'i person from 
; whom the cslaU^ hi quc'fition is derived. 
He need not be a progenitor of the 
MiccviHsor or lineal ancestor so long as 
; he really rirecedcd in the ostaic. He 
may be brotbe.r, aunt, undo, nephew 
or liousln. — lie, IMkriiaIJ.e K-STAn^;, 
Buaw u. Cox, [1930] I W. W. K. 767 ; 

; 3 1). L. R. ^38 ; 42 B. O. It. 413.— 

I CAN. 




Cases 77a— 214a. English and Bbipibe Digest Supplement, 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 
Part II. — Discovery of Documents. 


77a. Inquiry as to damages.] — There is no 

difTerent principle applicable to an application 
for discovery of documents on an inquiry as 
to damages from that whi<di prevails on an 
ax)pIication for discovery where any other 
issue has to be tried between opposing 
parties. — BiiiTisii Unitei> SriOE Machinery 
Oo., lyrr). v. I.<AiMBEUT Howarth & Sons, 
I/ro. (1029), 40 R. P. C. :515. 

86, Add. Anyioiation : — N.F, Wakefield v. Board 
(1928), 45 R. P. C. 2(31. 

87a, ,] — Wakefield & Co., Ltd. v. 

Board (Trading as J. P. Board & Co.) 
(1928), 45 li. P. C. 261. 

99. Add. Annotation : — v4.s to (2) Apld. Cavendish 
V. (Uivendish (1925), 42 T. L. R. 134. 

126. Add. Annotation : — Folld. Seddon v. Com- 
mercial Salt (k). (1924), (39 Sol. Jo. 159. 

127. Add. AnnOtalion : — Overd. Seddon v. Com- - 

merciul Salt (^o., [1925] Ch. 187. . 

127a. .]- By an utiJerlcase lands & works 

were dcMiiised lo the first defts. for the term 
of tweiity-oms ye/iis less one day. 3'he urider- 
• lease contained a covenant by th(‘.se defts. 
that t hey would not assi, n, transfer or part 
witli posKc.ssion of tlie d<fm‘.s<*d fircmisesor .any 
part, thereof without tin; consent of the under- 
lessor, tV tliat in case of the. br(;ach of such 
c<»v(*nant it should bo lawful for the under- 
lessor to r(‘-enter upon the denii.sed premises, 
tS: that tln'reupon tlie demise should absolutely 
dett‘i’rnin<\ Pltf., the jiiircliaser of the 
reversion on tin* underlease, brought an action 
to lecfjver pos.sessi<»n of the. premises. By 
his statement of claim he alleged that the 
first (lefts., in br<jach of theii covenant, had 
t.ransf(*rred, underh^t or parted with the 
posse.ssion of tin; jn'emises to the second defts., 
tS:/oi' tlie third defts. By their respective 


defences defts. traversed the allegations in 
the statement of claim. On a summons taken 
out by pltf. asking that the secopd defts. 
might be ordered to file a full ite siilTicient 
aflldavit of documents, the judge, consider- 
ing himself bound by Poms (Earl) v. Nequs^ 
No. 127, made the order asked for: — Held: 
there wji»s one issue only between f)ltf. (fe the 
three defts., namely, whetlier the under- 
lease, subject to which jdtf. as ho alleged 
derived his title to the pos.so.s.sion of the 
land in question, was still subsi.sting or iiad 
been determined by the exercise by pltf. of 
his riglit of re-entry, <& that being so, tiie 
well-establislied rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents ap|)lied, & the order made against 
the second defts. must be discharged. 
Fowls (Earl) v. Negiis^ No. 127, overd. — 
Seddon v. Commercial Salt Co., Ltd., 
[1925] Cb. 187 ; 94 L. J. Ch. 225 ; 132 

L. T. 437 ; 69 Sol. Jo. 159, C. A. 

135. Add. Annotation : — Folld. Gale v. Denman 
Picture Houses, Ltd., [1930] 1 K. B. 588. 

162. Add. Annotation : — Generally, Refd. Robinson 
V. South Australia State (No. 2). [1931] A. C. 
704. 

171. Add. Aimotatioyis : — As to (2) Consd. Soviet 
Republics Union v. Bclaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Co. v. Kelantan 
Government, (1921J A. (’. 797. 

214a. .]- The ct. will not, save in vin’y 

exceptional ciroumstancres, order a deft, to 
produce dixaiiiHaits in Ids possession before 
pltf. has delivered his statement of claim. — 
Gale v. Denman Picture Houser, Lid., 
[1930] 1 K. B. 588 ; 99 L. J. K. B. 351 ; 143 
L. T. 31 ; 46 T. L. R. 282 ; 74 Bid. Jo. 187, 
C. A. 


PART I. SECT. 1. 

■a. Whi ther e.cinrinu’ntH ordered - 
NtU iieressitrj/ for pro per determination 
of issues.] Nieiiius v. T, T. lIi)*^S) 
1! I). L. P. 3«| : 3 1 Can. Py. Can. ; 
iil» O. L. P. 121. -CAN. 

PART II. SECT. 4, SUB-SECT. 1. 

130 iv. .)-• pAii.iK r. iNOUs ct 

Co., Ltd. Jamison, 110201 N. 03.— 

IH. 

130 V. .1 — Deft. or». souKht pro- 
duction of a diary whieli had hucu Uept 
by one of pllfs.' hoIin., .V which, It wiw 
iiilcKcd. recorded an iutcrvlcw betAveen 
Hiich Holr. iS: a pi'rson otiicr than pitfs. 
in the action, at which intervh’w the 
prciairation v)f a dobenturo waa dis- 
(ais'^^cd \ -Held : the diary was the* 
Holrs.* ])ropt»rty, A as they were not 
parties to the action, there was no 
ptiwor in the privsont proct'tMpnjTS to 
onier prodmdlon (S: Insiuvtlon of their 
diary. - lO-'.icr Hiios. r. Pruen iS: lluAn- 
sn.vw, lUllJSi N. Z. L. IP 3(io.-*N.Z. 

k i. .] In an uetiou l»y an 

inJniT'd workman UKalnst. thri'C deft.«5. 
elaiininvr tiaiUH*reH for Injuries sulTen*d 
thnuiKh the bu'akinwT of the jrear useil 
in lirtinwr a heavy weight, where dks- 
eovt'ry had l>eoii oi\ieird in favour of 
»>ne deft. ii*jrajnst another dc'fl. on a 
motion t<» review the older so made : — 
IleJd : as In f ho event of the ct. holdluir 
that the accident was duo to the gear 


I used belnt? defective there wan st ill an I 
I i.ssuo iMdween deft*, in (juestlon, 
j naimdy, as to which w'^iis n?eponsil»h* for 
t he use of the gear, the stevedore or the 
shipowner, on the Implied warranty 
I tlial llu‘ wrear Huppliea was elTeetivc . 

I theiv were ctmseqnently rijfhls to be ■ 
adjusted between deft*., & the f>rder 1 
f<u* discovery was properly made. — 
i OI.AHKK V . Elreuman, Bucknall & ; 
: Co., Ltd., [IU30J N. Z. L. li. 722.— j 
N.Z. i 

8 b. Miners* unum — Defence filed j 
raisinu (/uestion whether deftmdants ■ 
. Upal entity.)— A minora’ union entered j 
an nppearaiKHT In an action, l>y 
sUitemont of defence raised the obh'e.- ! 
tlon that it was not shown that deft, j 
was u legral entity capable of beintf j 
sued : — Held : deft, by 00 pleading 1 
, must ho deeiuod, liefore the trial of the j 
, netloii, to be a corpu. for the purpose : 

: of the litigation, & bo compellable to ! 
; iiiako discovery. — C entuk Star Min- ■ 
t\o Co., Ltd. v. Rossiaxd Minkur’ 
Union (1902), 9 B. C. li. 190.— CAN. | 

PART II. SECT. 4 , SUB-SECT. 2. i 

; a. Citation : — For ” ilOOSJ S. C. ' 
335 "rend” 119091 S.C. 335.” 

PART II. SECT. 4 . SUB-SECT. 4 .— A. I 
j 182 1. Whethernexi friend may viake 1 
! afildavit.) — The ct. will not order a 
party to an action who la of unsound . 

4 


mind, or his next friend or the Public 
Trustee administering sucdi person’s 
estate under Montel Defectives Act, 
1911, 8. DM) (h), to make an affidavit 
of documentfi In compliance with an 
order for diBcovery under Pule 161a: 
A* Pule 167a docs not apply to persons 
of unsound mind. — Ta*keu r. Ai.oar, 
Il»2«l N. Z. L. P. 529.— N.Z. 

PART II. SECT. 6, SUB-SECT. 1. 

80 . Not till isifues defined.] — Whom 
it Is m^oessary. befort; an onlcr for 
discovery caji l>o made, that certain 
(juestions in the suit BhouJd first be 
decided, the proper order to make Is 
that the suit should be set down for the 
aettlcment of the Isbuch. 'J’ho judge 
will then bo in a position to decide which 
of the issues are necessary to be deter- 
mined before the qui^tioq of inspection 
or discovery can be decided. — E aolk 
Star & British Dominions Insurance 
Co, f. Dinanath (1922), I. L. R. 47 
Bom. 509.— IND. 

PART II. SECT. 6, SUB-SECT. 3. 

218 1. A'o( till after defence delivered — 
J nterloefdonj judffment siii/nrd.l— After 
pltf. had signed interlocut(»ry judgment 
agHinst deft, in an action of tort, deft, 
sought to examine the pltf. for dis- 
covery, the action being about to oome 
on at the assixes for assessment of 
damages. K. 489 states that the 



Vd. XVin.->IMsoovery. Oases 288- 487b« 


Ex.. 


288. Add, JLnnofafron:— Refd. Tecalemit v 
A-Gun (1926), 44 11. P, C. 62. 

242. Add, Annotation : — Consd. Godman v. Times 
Publishing Co., {1926] 2 K, B. 273. 

264a. Uberly to apply reserved.]— PorssoN & 
WOODS V . Eobebtson & Turvet (1902). 80 
h. T. 302 ; 60 W. R. 2G0 ; 40 Sol. Jo. 190, 

264b. Pursuant to undertaking on Inlunotion.l 

Fai^w «. Smith (1015), Yearly Supreme 
Court Practice. 


Sect. 7.-~GR0UNDS FOR RESISTING. 

^ (Vol. XVIII., p. 71). 

Por ‘ Sect. 3, sub-soct. 2, antc,^^ read Part 
III., sect. 9, post.** 

279. Citations : — For Bitt. Pra,c. Cas. 1 ** read 
“ Bitt. Prao. Cas. 13.” 

324. Add. Annoldlion Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

872. Add. Annot-ation : — Consd. Robinson v. South 
Australia State (No. 2), (1931] A. C. 704. 

878. Add, AnnotuHon: — Held. Minter v. Priest. 
[1930] A. (;. ;58. 

373a. .]— The City of Baroda, No. 

874a, post, 

2171 „ Add. Annotation : — Reid. Minter v. Priest, 
11930] A. C. 5.58. 

380. Add. Annotation As to {\) Consd. Redda- 
\vay Si Co.. Ltd. V. llaiiloy (1930), 48 R. P. O. 

382. Add, Annotation — Apid. Reddaway v, 
Bartley (1928), 72 Sol. Jo. 502. 


389. Add, Annotation:— As to (1) Apld. Ghowood 
V. LyaU, [1929] 2 Ch. 406. 

394. Add, Annotations : — As to (2) Folld. The 
Hopper No. 13, (1925] P. 52. Apld. The City 
of Baroda (1926). 134 L. T. 576, Reid. Ankin 
1 ). London «& North Eastern Ry. Co., [1930] 
1 K. B. 527. ’ ^ 

437a. Effect ol rule.]— Reddaway (F.) & Co. v. 
Hartley (1928), 72 Sol. Jo. 602 ; 45 R. P. 0. 

437b. ,] — Before the hearing of the action, 

an application by pltfs. that deft, be 
ordered to make a further Sc better alVidavit 
of documents, or in the alternative, that an 
order be made, under R. S. C., Ord. 31, 
r. 19a (3), was refused by the master, on the 
ground that such an order would bo contrary 
to prac;tice. Pltfs. appealed. It appeared 
from certain letter's that had been disclosed 
tliat tlicre were certain letters relative U) the 
issues in the action, as well as other docu- 
ments, which had not been diaoUwed ; but it 
was contended on i>ehalf of deft, tiiat, since 
the coining into opei*ation of the rule, it was 
no longer open to a pitf. in such a case to ask 
for a general further Sc bettea* allidavit, but 
that he was conliiied to the remedy given to 
him by the rule. It was lield by Romer, 
that the rule diti giv(' to persons objecting to 
on alhdavit of docuinonts certain rights 
which did not exist before the rule was 
framed ; hut tRat it should not b(^ read as 
interfering with the rights which were 
possessed before it came into foiuwi ; Sc that it 
was apparent, from sources whicii might bo 
referred to, that the deft. Imd in Ijis posst^ssion 
other doeiirnents not disclosed in Ids alTldavit, 


oxamlnntlon of pltf. by deft, mav take 
place at any thno after Huoh deft., hua 
delivered his Htateriierit of defence ;~ 
Held } deft, could not exaniino pltf. — 
Ashley v . Hiiknton (1881)), la P. R. 
98.-— CAN. 

218 11. .1— Fong Young r. 

Shixo Wait, 11928] ^ D. L. 11. 481 ; 
C2 O. L. K. 370.— CAN. 

PART 11. SECT. 6, SUBaSECT. 4. 

pi. .] — British CoLUMPi A 

LiguoRs Co., Ltd. r. Consolidated 
Exporters Coupn., Ltd., [1930] 2 
W. W. K. 379 ; [1931 ] 1 D. L. II. 195 ; 
42 B. C. R. 481.— CAN. 

240 ii. .] — 111 a case 

vrherein ft appears that deft, knows the 
facte & pltf. does not, deft, shoiild give 
discovery before pltf. delfverH pur- 
ticulars. In fuieh a case where the 
order for particulars provided that 
they should be given by pltf. after 
examination of deft, for discovery, the 
order also extended the time for 
delivery of the defence until after the 
delivery of the particulars. — A lberi’a 
Wheat Pool v. Naiiajowicz, [1930] 

1 W. W. 11. 483 ; 2 D. L. IX. 759 : 24 
Alta. L. R. 400 ; affu., [1930] 1 D. t. R. 
34* ; [1929] 3 W. -W. K. 673.— CAN. 

•f. Discretion of judae.\ — Blygh v. 
SOLLOWAY MlLta & Co., Ltd.. [1930] 

2 W^ W. R. 208 ; 4 D. L. R 582 ; 42 
B. O. R. 531.— CAN. 

PART II. SECT. 6. 

265 91. .] — Rasp., a raoraber 

of the Permanent Defonoo force of 
the Union & discharged therefrom os 
medically unfit, applied for an order 
on applt. to fiunJsb him with a true 
copy of the medical oertifleate Issued 
under Act 27 of 1923, a. 54. He allcoefl 
he bad snstaioed injuries in the dis- 
charge of &: specially attributable to 
hla duties, that he was entitled to 
receive compensation in manner pro- 


1 vided un*i<'.’ the Hoct., that ho wrw^ 
I dcrfirouH oT orlriiL'rii'.g an actiGn to obtoln 
i coinpenHutlofi ik. that It was linporntlvo 
1 that a copy of the pro^rlhod medical 
coi’tfflcutc referrc l to in aect. 54 should 
I be disclo.ucd to him before auy Iwal 
, HtopH were taken to enable luru to 
I determine the form of roliof to which 
i ho was entitled. A ITovincial Div. 

[ havintr granted the application : - 
If fid: as the real dispute between 
tlic parties was whether rcsp.’s 1M- 
health waa occasioned in the discharMre 
of his official duties or md &, as it 
was only when the cause of Ids 111- 
1 hcMlth had Iwjon ostabUshofl in his 
I favour us ii fact, that the ncocsslty for 
the Inspecthin of the certificate; might 
arise, the application was premature 
1 Sc should have been refused. — U nion 
j UoVKRNDIENT MIMHTKH OF DEFICNGJ'; 
i r. Van Zvl, |I929J App. JJ. 131. - 
f 6. AF. 

1 258 f. Alleged varinerHhip. ] 

-- Uarnawt Singh v. Kapoor Singh 
(1927), 39 B. C. R. 48.5.— CAN. 

PART If. SECT. 9, SUB-SECT. 4. 

p i. •* P lending « cf* proaceAlnga ” 

in specified action.] — Isitt & Irtrrr v. 
j HAM.MONP & National Uiwouuceh 
Sec. Co, (1924], 34 B. C. R. 1.33.— 

j CAN. 

j PART II. SECT. 9. SUB-SECT. 6. 

369 V. -• .] — Reid v. Van- 

i rouvER Tug Boat (>>., Ltd., [1928] 
i 2 D. L. R. 244 ; [1928] 1 W. W. R. 809 ; 
i 39 B. C. It. 479.— CAN. 

{ 370 ill. — ^ — .) — When in an affidavU. 

t of diwjovepy privlh-igc is clairnerl In 
I rcHper-t of any document or ciocuinfuds, 

' such document or dooimieute must la; 

1 specified individually in the sehednle 
j attached to the alfiJavit of dlscfivcry, 
i Sl not Hjfcrred to as being included 
I among others coutainml in a bundle. — 

! UUrtHBROOKE V. O'SULLIVAN & HIBER- 


NIAN Firio Jnsiiranoig Co., JyjD., [19201 
1. If. 590 ; 59 i. L T. 10I.--IR, 

870 iv. ~ l—Whero privilege 1 h 
claimed wftlj ros 7 >eot to docun)enf>H 
deponent 1 h not refpjired to dcHcribe 
t/»e rincurnentH in kucIj a manner us 
Yould flltfcioHO Urn nature or parti- 
culars or such flocumente. “ A bundle 
of docunamtem/irked * A ' & numbering 

1 to lOO, all of which doctimente were 
irdtlalled by Uils deponent,’' 1 h u 
H utllcierd. Identification of ilte docu- 
mcjite. ' ( JAMi'incLi. u W«a»ns, linnn Sc. 
The (.:-.NAiHAN I'RiCHS (Alta.). |Il)2fiJ 

2 J). Ij. IL 895 ; Ii92,';j 2 W, W. l!.. 99. 
CAN. 


PART II. SECT. 10. 


363 iv. - - .J - Where (Jeft. 

obtalriefi an order for discovery , Sc. in 
tiu; alTidavit of dise.ovory it; w;ik Mworu 
on Ixitmir of plt f. t hat a document in his 
posKesKion related solely l.o i)l 1 f.’H enKo 
Sc did not KUT>porl deft.’s caKc, Sc tiui 
iSui)rcme (f. liar! DdUHod an upplieution 
by deft, f»»r Jiiwpcction of the document : 
■ — f/eUl: on the evidence 1.1101*0 was rjf» 
Hubstantnil groimd upon which to luise 
(1 con<;IUHi<>ri t hat the HtaUsnamt m the 
nfilduvil w;ji- made tuToneousiy oi* under 
a mlMconcei.lioii of l he character of the 


document, Ar the apiilicatlori was pro- 
perly refused. — S mi'iii, ktu. v. Sunday 
Times (1923), :u C. L. It. 5.52.— A US. 

388 i. Claim of jirinilegt .) — 

Wt»erc an alfldavll Hots out |ir>HiLlvely Sc. 
definitely that julvIhKe b clultncd ‘for 
certeiiri documente, on the grmmd that 
they ttn)so out of negotiations carried 
on " without jjrejiidJcc," that state* 
mont cannot be cojjtradicted by 
allldavlte or material from the. other 
side ; but it <;an Us at bu;ked or 
Impugned only fiv some adrni.Hslou or 
oualinruitJon coinfmc from that sido. — 
BlJkCK 0. OciCA.N* ACiUDBNT U 
OuAJtANTKE Ck). (iMan.), [1926] 2 

U. L. Ji. 985 ; [1920] I W. W H. 883. — 
CAN. 
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Deft, waa ordered to file a further affidavit. 
Deft, appealed to the Ct. of Appeal, where 
the append was dismissed on the ground that 
the service of the notice was out of due time. 
Deft, filed a further affidavit, whereupon 
pltfs. applied for a further & better affidavit 
before Maugham, J., who made an order 
under R. S, 0,. Ord. 31, r. 19a (3), ordering 
deft, to state by affidavit whether the par- 
ticular documents referred to by the Jud^, 
including any documents relating to dis- 
tiibution by deft, of samples of belting & 
Including other specific documents, had at 
any time been in deft.’s possession, & if not 
then in his possession, when he parted with 
them & what had become thereof. Pltfs. 
appealed, by leave, to the Ct. of Appeal : — 
HM : the appeal should be allowed with 
costs in any event ; R. 8. C., Ord. 31, r. 19 a (3), 
did not cut down the powers of the ct. as 
expressed in the case of Jones v. Monte Video 
Gae Co.t L. R. 5 Q. B. D. 666 ; the order of 
Romkr, J., must be complied with ; it was 
an order which was intended to be based upon 
Jones V. Monte Video Gas Co.^ & there were 
materials which showed that a further 
aiftdavit was necessary ; & a further affidavit 
must be made by deft. — R bddaway (P.) & 


Co., Ltd, v. Haboxby (1930), 48 B. P. 0. 
10, C. A. 

440a. .] — Astea • National Pboduotions, 

Ltd. V, Nbo-Art Pboducjtions, Ltd., [1928] 
W. N. 218. , 

466. Add. CUaHons 93 L. J. K. B. 169 ; 130 
L. T. 189 ; 16 Asp. M. L, C. 286. 

462a. Effect of.] — ^Where in an action 

on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of cither party & prevent him preparing his 
case ; & on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material facers, 
whether the costs were reasonably or pre- 
maturely incurred. — P^cheribs Ostbndaisbs 
(Soo. Anon.) v. Merchants* Marinb Insur- 
ance Co., [1928] 1 K. B. 760 ; 97 L. J. K. B. 
446 ; 138 L. T. 632 ; 44 T. L. R. 270 ; 72 
Sol. Jo. 102 ; 17 Asp. M. L. C. 404, 0. A. 

Annotaiion : — ^Betd. The Ohaxmel Queen, [1928] P. 157. 

468. After this case add For form of order^for 
production of ship’s papers, see R. 8. 0. 
(No. 1), 1916, r. 11.” 


Part II!.— Production and Inspection 


494. After this case add Receiver & manager 
appointed by debenture-holders — ^Liablllty to 
produce.] — Sec Companies, No. 6067a, ante,'* 

528a. Action on bill of exchange — Deed 

giving time to principal debtor.] — Where 
an action on bills of exchange was brought 
against deft., who pletuled that he was liable, 
if at all, as a surety only : — Held : he was not 
entitled to tlie inspection of a deed in pltf.’s 
possession, by which it was suggested time 
liad been given to the principal debtor, but 
to which deed the surety was no party. — 
Smith v. Winter (1838), 3 M. & W. 809 ; 0 
Dowl. 386 ; 1 Horn & H. 46 ; 7 L, J. Ex. 
70 ; 160 E. R. 1162. 


589. Add. Annotation: — Retd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. • 

689a. Action for slander.] — D ay v, Tuckbtt 

(1846), 7 L. T. O. 8. 234. 

544. Add. Annotation : — As to (2) Apld. Chowood 
V. LyaU, [1929] 2 Ch. 406. 

565a. .] — In an action of slander imputing 

to pltf . that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 
of his pleas set forih the letter & justilled the 
words spoken ; — Held : pltf, should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting. — Curtis v, 
Curtis (1833), 3 Moo. & 8. 819. 


PART HI. SECT. 4, SUB-SECT. 2. 


®b, Jiight io c:ramiii^ officers <£• cwi- 
ploya:» in any order .] — In t,ho absonco 
at loaat of apooial cirouniBtuncoH, the 
iif?ht of i>Uf. to oxainiiio for discovery 
tho otfloer & oriiployooH of a deft. oo. 
In whotevor order lie wisliea will not bo 
Inteifercd with. — C4 )tk v. Canadian 
Nahonai. IlY. Co., 110301 1 W. W. H. 
601 ; 2 J). L. K. 099.— CAN. 


to. Solicitor acHny as amvwii of com- 
pany .] — Whoi'p dutlea which can be, &: 
iianally ai*c', poi*formcMl by on olhclal, 
Kcrvant or agent of a co. arc porfonnod 
by a tjoh*., the fact that he is a eolr. does 
not itaider him Inimnue from examina- 
tion for dlKCoverj" with reapoot to the 
transactiouH so perfonuod. — C anaut 

V. Vestki) Estates, Ltd., [1930J 1 

W. W. H. dlOO : 3 D. L. R. 989 ; 43 

B. 0. n. l.r <JAN. ^ . 

td. Officer — Who is — ^rc7*i/edf.] — 
Hvsu)i» V. New Wksi’minsteb Boabd 
OF Bciiooi. Tiu’si'kks, (1930] 3 

W. W. R. 227 ; i D. L. R. 1030.— 
CAN, 


PART III. SECT. 4, SUB-SECT. 7. 

•t. Deponent on application for secu- 
rity for costs — ProducHon of documents 
referred to in oUlldarif.j — Colubgs 
Bkand Clothes Co., Lti>. e. Brown 


& FiTZPATurcK, 11028] 2 D. L. R. 502 ; 
[19281 1 W. W. R. 778 ; 28 Alta. L. R. 
863.— CAN. 

tf. Employee. — Who is — Agent — 
Rurden of proof .] — Where an oMer for 
tho examination for discovery of an 
employee Is eonght under rule 234 & 
then? is a ilisputo as to whether the 
porHOiiH sought to bo examined are in 
fju't employees, tho burden of proving 
the omploiTiient rests on the paity 
asking for the exauiliiation. An agent 
is not an employee witblu the meaning 
of said rule. — Hoskins v, Minnk- 
Apous Threshing Machine Co., 
119301 1 W. W. R. 309 ; 2 D. L. R. 
090 ; 24 Alta. L. R. 437.— CAN. 


PART 111. SECT. 5, SUB-SECT. 1. 

526 ii. Hami£ton r. SmsET 

(1850), 1 Or. 827.— CAN. 

‘628 ill. Documents supporting 

case— Or rrpeUinq €U‘fendant*$ case .] — 
At a ^neral rule pltf. In equity is 
entitled to a discovery, not only of that 
whioh ooQstitutos bis own title, but 
also of whatever is material to repel 
the ease set up by deft*. ; 6c. as a 
of that dlsoovexy, to the producUnn of 
such dooumentB as are material for the 
same purpoee. — ^L awlor c, Murchison 
(1852), 3 Or. 553.^AN. 

6 


r 1, .p— In an action on a 

policy of insurance against liability for 
(lamageB, to recover the amount of a 
judgment which the insured had paid 
6c which had been recovered ag^st 
them in an action la which the Tnsor- 
auce oo. had couduoted the defence : — 
UeUl : pltfs. were entitled on dle- 
oovory to know ail that was done by 
the Insurance oo. In defunding the 
action Sc to sue ail papers & documents 
connected therewith, & also wora on- 
titled to the lamedt of all investiga- 
tions made. Sc opinions obtained, by the 
CO. — Williams r. London Guarantee 
&■ Accident Co., Ltd,, (1925) 1 
\V. \V. R. 1023.— CAN. 


PART HI. SECT. 6, SD^-SECT. 6. 

677 iii. .J — Bradbubt v. Mof- 

FATT & Carman (1884), 1 Man. L. R. 
92.— CAN. 


583 L Possession of agent — Agency 
must be established — Pay -in dips ia 
hands of 5onJkrr.] — A bonk, retaining 
pay-in slips which have accompanied 

S ayments into a customer's account. 

oes not hold thmn as the agent ol 
the customer, who, consequently, will 
not be ordered in an action to which 
he is a party to produce them as docu- 
ments in his pcMeosslon or powwr. In 
such an action the ct. also declined 
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588* Add* AmwtcMon :• — Refdt Minter v. Priest. 

[1930] A. O. 668. 

614. After this case add : — 

In possession of director after 

appointment as receiver for debenture- 
holders.] — See Companies, No. 6067a, ante. 


640a. Broker's book.l — B bowninq v. Aylwin 

(1827), 7 B. & C. 204 ; 9 Dow. & Ry. K. B. 
801 5 6 L. J. O. 8. K. B. 320 ; 108 B. R. 699. 
Anwtaiions .•--JHtUL Smith v. Winter (1838), 8 M. & W. 
809 : Day p. Tuokett (1846), 10 J. P. Jo 358. Refd. 
Mutter p. Kwtem & Midland Ry. (1888). 38 Ch. D. 92. 

660a. .] — ^Ross V. Laughton (1813), 1 

Ves. & B. 349 n 35 B. R. r36. 

AnnotatioM ; — Contd. Griffiths p. Grlffithe (1843), 1 2 L. J. Ch. 
897 : Slmmonds v. G. E. fly. (1868), 3 Ch. App. 797 ; 
Re Hawkes, Aokormau v. Lockhart. [1898] 2 Ch. 1 : He 
Rapid Road Transit Co., [1909] 1 Ch. 9«. Reid. Boson 
p. Bolland, Husband v. Bolland (1839). 4 My. & Cr. 354. 

661a. Baker v. Henderson (1830), 

4 Sim. 27; 68 E. R. 11. 


Ar^^ions Dfartd. Warburt^on r. Edge (1839), 9 Slni. 508. 

Reid. Re Hawkes. Aokennan u. Lockhart. [1898] 2 Ch, 1. 
663. • Add* Annotations : — Apld. Re Cameron *a 
Coalbrook, etc., Ry. (1869), 26 Beav. 1. Refd. 
Lockett V, Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881), 29 W. R. 800 ; Re 
Hawkes, Acke Tuan v. Lockhart, [1898] 2 Ch. 1. 
714. Add, Annototiovs : — As to (1) Dlstd. The City 
of Baroda (l‘j26), 134 L. T. FoUd. 

Ankin v. London & North Eastern Ry. 
Co., [1930] 1 K. B. 527. C. A. As to (2) 
Expld. Bank of Jliisaian Trade, litd. v, 
British Screen Productions, Ltd., [1930] 2 
K. B. 90. 


786. Add, Annotation: — Apld. Minter v. Priest, 
[1920] 1 K. B. 655. 

740. Add. Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 6,55. 

743. Add, Annotation : — Consd. Minter v, Pnobt, 
[1929] 1 K. B, 665. 

754. Add, Annotation : — As to (2) Refd. Minter v. 
Priest, [1930] A. C. 658. 

767. Add. Annotation : — Consd. Minter v. Priest, 
[1920] 1 K. B, 656. 


769. Add* Annoiation : — Apprvd. Minter v* Priest, 
[1929] 1 K. B. 656. 

763. Add, Annotation : — ^Apld. Minter v. Priest, 
[1929] 1 K. B. 656. 

805a. .] — Completed drafts of documents 

[settled by counsel] in support p£ an applica- 
tion for the fiat of the A.-Q. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs. — Vigneron- 
Dahl (British & Colonial), Ltd. v, Peitit 
(1025), 69 Sol. Jo. 693 ; 42 R. P. C. 431. 

821. Add, Annoiation : — Refd. Minter v. Priest, 
[1930] A. O. 668. 

823, Add. Annotations : — As fo (1) Apld. The City 
of Baroda (1920). 184 L. T. 576. Consd. 
Ankin v. Ijondon & North Eastern Ry. Co., 
[1930] 1 K. B. 627. 

843a. .] — Ankin v* IjOndon & North 

Eastern Ry. No. 1209a, post. 

874a. — ^.] — Pltfs. claimed for short de- 

livery of certain parcels of bristles, in respect 
of which they were liolders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the K»bs 
wtvs due to pilferage by an oi'ganised band of 
thieves. Defts. liad called for reports fj*oin 
the first, second, tlurd, fourth olllcers of 
the steamer, in order to investigate the 
question of tlie mamigement of the vessel A 
the conduct of their olfiocrs in the prevention 
of theft, which reports were in due course 
obtained through dells.’ agtmts in Cldna. 
Defts. claimed that these ^ reports were 
privileged from disciwe^y : — JJiid: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an allldavit 
claiming privilege frotri discjovery for de- 
ponent’s documents. 'The (>ity op Baroda 
(1920), 134 L. T. 670 ; 70 8oI. Jo. 1044 ; 17 
Asp. M. L. V. 27. 

Annotation : — Ortundlu, Refd. Auklu w. Loudon & North 
EftHtem Ry. Co., [1930] 1 K. B. 527. 


to make any order relating to those 
dociimente under Evidence Act, 1915, 
0. 89. — Lever v. Maouike, [19281 
V. L. II. 262 ; [1928] Argus L. K. 169. 
— AU8. 

0 g. Documents not produced at flrd 
heaHno — Official records needed to assist 
couH — Leaw, granted to admit at later 
stage. Where a party has not pro- 
duced at the ffrst noaiing, as required 
by Ord. 13, r. 1, the documents in his 

S OBsesslon or power on which he relies, 
le leave of the ot. under r. 2, admitting 
them at a later stanro, should not 
ordinarily bo refused If the docTumenta 
are official records of undoubted 
anthcntiolty which may assist the ct. 
to decide rightly the Issues before It. 
— Gomka llAMAN Hot v. Atal Sinuh 
(1929), L. R. 66 Ind. App. 119.— IND. 

■h. Documents vobmiarily delivered 
to agent of Attnrmy-Oeneral .] — MacKee 
V. SOLLOWAV MILTE SC CO.. LTD. 
(No. 2). (19311 1 W. W. R. 624 ; 2 
D* L. R. 822,— CAN. 


PART III. SECT. 6* SUB-SECT. S.— F. 

fj. General rule.]— In the case of 

E nhlJc documents there is a common 
iw right of inspection, but that right 
must necessarily bo exercised within 
certain limits. The right ought to 
be restricted to those persons who 
can prove themselves to be interested. 
Sc there are documents whicli, for 
reasons ot State, ought not to be 
disclosed . — Re FrraoKRALD, {1925] l 
L R, 42.— m. 

sk Register of titles lo land kept under 


Local Hegislralion of Title {Ireland) 
Act, 1891 {c. 66).] — The above register 
is a putdic rogiHtf'r, & tho rlocntikonlb 
kept in the office fur rugibtraDoii of 
titles aro public dooumeni-e . — He h’l'rz- 
UERALD, [1925] 1 I. R. 42.— IR. 

PART III. SECT. 6. 

o i. Afay be dispensed wiih.\ — 

Tho mawter bae Jurisdiction to provide. 
In an order for diroctions which cuIIb 
for tho production of dooumcjits. that 
“ tho servico of o noMco to produce 
such (locuwents ho disTn>nsed with & 
t hat tho hcrvlct! of a copy of t biw order 
upon tho sohw. (*f tho respuotive partioR 
shall have tho same effect os tho 
service of a noticti to produce.*' — 
Hoy Ai. Trust Co, «, Canadian I'ACir'ic 
Ry. Co.. [1925] 4 D. L. H. 772 ; [1925] 

3 W. W, R. .-i?!.— CAN. 

PART III. SECT. 9, SUB-SECT. 1.— A. 

r I. Lcffer dictated by solicitor — ; 

dr reply thereto.} — Held: prlvliegod. — j 
MEROHAJirTH Bane v, Moffatt (1876), , 
6 V. R. 348.— CAN. j 

r il. Rotes of evidence token j 

during arbUredion.l — Held: not privi- 
leged from discovery & Inspection in 
a subsequent action between the Rame ! 

B irties. — E ast Tamabi Oo-opkkativk 
Amr Clo. e. Nornen. 11928] N. Z. 

L. R. 395,— N.Z. 

r Iff. Confined to legal advisers^ 

Pateni agent — Communicedions in rC' 
spt^ of pending applicaticm for patent 
— Not prurUei^.i--^ McKebcHER v. 
VANcotmtB-IowA Shinoue Co., Ltd. j 

7 


(B. C.), (19291 4 D. L. R. 231 ; 2 
W. W. R. 287.— CAN. 


r Iv. Solicitor acling employee of 

parly. \~ DR J.a Uiim)I)AY v. McC/AF- 
rmcY, 119.301 2 W. W. U. 576.- CAN. 


PART III. SECT. 9. SUB-SECT. 1.— 
0. (a). 

• \, Kkkp BliOH. r. 

BmrH & Biiadhpaw, [1928] K.Z. L. it. 
360.— N.2. 


PART 111. SECT. 9. SUB-SECT. 1.— 
C. (t). 

807 il. Letter hudu/lrd in- -Not 

prtiJtlrprd.)— MfiFFArr v. ISasgah, 
[1923] N. Z. L. R. 418.— N.Z. 

PART III. SECT. 9, SUB-SECT. 1. - 
F. (a). 

856 1. No priviler/c — Litioation no< 
contemplated.} — Hmith v. C. N. Hy. 
(AJta.), [192«I 2 I). L. ft. 372.— CAN. 

g i. lleport of local manager 

— 7’o head office of insurance, company.] 
— HeM : privileged.- G rain Claimh 
lluFtKAiJ, Ltd. V. Canadian ficRK'nr 
Co. (Man.). [1927] 4 D. L. R. 297 ; 
[19271 2 W. R. 407.— CAN. 


PART III. SECT. 9. SUB-SECT. 1.— 
F. (b) li. 

s I. 8. P. Biifi/TiKNaoN e. K. I>. 8c 
B. O. a. (Alta.), (19261 2 D. L. li. 680.— 

CAN. 

a U. .] — Where following 

a railway aooident In which personal 
injury or property damage is incurred 



Cases 890— l£09a. En&ush and Empibb Digest Supplement, 


890* Add, Annoiation : — Rotd. Ankin v, London dr 
North Eastern By. Co., [1930] 1 K, B. 527. 

891a.^ .] — In obedience to general instructions 

issued by the Port of London Authority to 
the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence wore to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the det^iils of a collision with a sailing barge 
belonging to pltfs. The form washeaded, 
Confidential report for the information 
of the Authority's solr. . . /* The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance depaHment, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced : — ffeld : 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went yirough various 
hands, it was made for the purpose of being 
put before the solrs. ; the report therefore 
comx)]iod with the tests laid down by 
Bucki-by, L.J., in Birmingham <fc Midland 
Motor Omnibus Co. v. London North ■ 
Western Ity. Co., No. 394, anfe, dc was privi-. 
leged from production. — This Hopper No. 13, 
[1926] P. 52 ; 04 J. P. 45 ; 132 L. T. 730 ; 
41 T. L. B. 189; 10 Asp. M. L. C. 473, D. C. 

Annotati^ a '--Distd. The Olty of Bnroda (192fi), 134 L. T. 
r>7<J. Reid. Ankin v. London Sc North Eastorn Ily. Co.. 
[1903] 1 K. li. 627. 

893. Add, Annotation : — Dlstd* Ankin v, I^ondon 
dc Noith Eastern By. Co., [1030] 1 K. B. 527. 

904. Add. Afinotation : — Retd. Ankin v. Ijondon 
Nortli Easton By. Co., [1930] 1 K. B. 527. 


905. Add. Annotation ; — Refd. The Hopper No. 1 3, 
[1925] P. 52. 

933. Add, Annoiation : — Consd. Minter v. Priest, 
[1930] A. C. 658. 

941. Add, Annotation : — ^Refd. Minter v. Priest, 
[1929] 1 K.B. 055. 

1039a. ,] — Greenwood v . Both well 

(1844), 7 Beav. 291 ; 13 L. J. Ch. 220 ; 2 
L. T. O. S. 490 ; 49 B. B. 1077. 

1087a. Deed pleaded.] — Penar'jth Harbour, 

Dock & By. Co. v. Cardiff Waterworks 
C o (1800). 7 C. B. N. S. 810 ; 29 L. J. C. P. 
230 ; 1 L. T. 551 ; 0 Jur. N. S. 942 ; 8 W. B. 
215 ; 141 E. R. 1030. 

Annotation : — Consd. Prlco v. Harrison (1860), 8 O. B. N. S. 

617. 

1090a. S. P. A.-G. op Prince of Wales v . Lambe 
( 1848), 11 Beav. 213 ; 17 L. J. Ch. 154 ; 10 
L. T. O. S. 498 ; 12 Jur. 380 ; 60 E. B. 798. 

1144. Add, Citation : — 1 Ijeach, 300, n. 

Add. Annotation : — Refd. R. v. BlWbrthy 
(1807), 37 L. J. M. C. 8. 

1197. Add. Annotation : — Refd. Seddon v. Com- 
mercial Salt Co., [1025] Ch. 187. 

1198. Add. Annotation Refd. Waterhouse v. 
Barker (1924), 132 L. T. l5. 

1202. Add, Annotation : — Consd. Robinson v. 
South Australia State (No. 2), [1931] A. C. 
704. 

1200a. .] — '(1) In an action to recover 

damages for personal injury in'^urred in an 
accident on defta.* railway, an order having 
been made for discovery of documents, defta. 
in an affidavit sUited that they had in theii* 
possession a copy of a report made by them 


the railway co. obtains reports thereof 
from its tMnplovees for the uso of its 
Bolr. as material on which ho may give 
It hl8 prufesHlonal ttdvlo(^ & condiict its 
dofencio with respect to an action or 
uc’tJons which It nnticlpaUia will, In 
default of settlement be brought 
against It ns a result of the accident, 
said reports are privllogod from pro- 
duction even though made before such 
an luitloii lius bwn actually brought or 
thimtenod. Sc although obtained, not 
solely for such use by the solr., but 
also for the use of other oliloials of the 
CO. In dettirmluing, c.p., wimt, If any, 
discipline should be given the em> 
ployeas In the accident. — M ayoaku v, 
Canadian Pacific Hy. Co. (Alta.), 
119201 2 D. L. K. 953 ; 2 W. W. ll. 27 ; 
35 C. K. C. 288.— -CAN. 

• iii. lit^ports of claims agent .] — 

Stkpuknson e. K. D. & B. C. li. 
(Alta.), [1920] 2 D. L. K. 680.— CAN. 

886 ii. .] — Lauiucnson v. Wkl- 

LiNOTON City Coupn., 11927] N. Z. 
L. U. 510.— N.Z. 


PART HI. SECT. 9, SUB-SECT. 1.— 

F. (0). 

a. CUaHon:— For •'[1908] S. C. 
836 read “ 11909J S. C. S35.'* 


PART III. SECT. 9. SUB-SECT. 1.— H. 

9241. Privilcoed — Communication 
wWi view to comprenniae — Copy not 
retained by aoliaitor.}-—Hcld : although 
the oooaalen on which the document 
was written was not privileged; the 
document, owing to its nature & effect, 
was privUegod from production. — 
Moffattu. Uangab, llOi^J N. 2. L, R. 
448.— N.Z. 

924 ii. StipuMion in 

werg of failure to agree,} — Negotiatlone 
carried on ** without prejudice,** & 
with a view to tlio Bettlemeut of an 
imtion, &: all letters Sc ooniuuuiicatioas 
arising out of such negoUatioojs, are 
privileged from production. — Black 


V Ocean Aooidknt Sc Guarantee Co, 
(Man.), 119261 2 D. L. Ii. 986 ; 11920] 
I W. W. H. 883.— CAN. 


PART III. SECT. 9. SUB-SECT. 4. 

1116 li. .1 — SVT).VF.Y Ctikesf & 

Buitkr Factory A.S8ocn. v. Brower 
(1900). 19 P. U. 152.— CAN. 

sh. »S<;mmL] — servant cannot l>o 
compelled to produce the documents of 
his master where the suit or proceeding 
is one to which tbo master is not a 
pnily it It Is not showm that he has 
given authority for their production, 
even though tluv master is oufside the 
jurisdiction of the ct. — Chai’Man Sc 
Sons v. 8toiu>,\rt & Co., [1930] 3 
W. W. R. 171 ; 4 1). L. U. 1013.— CAN. 


PART HI. SECT. 9, SUB-SECT. 6. 
1132 i. Objection attaches to pro- 
ducHon not discovery. ] — Mili« v. 

Mkroer Co., Ltd. (1893), 15 P. R. 
276.— CAN. 


1136 1. Discovery tending to in- 
criminate — -Vo< enforced.] — Where a 
pt'rson who has been requlrt^d to make 
an affidavit of documents refuses to 
produce certain docuiucuts on the 
ground that they are nrlvUeged because 
they may criminate him or, where ho 
makes the affidavit as an officer of a oo., 
n>ay criminate the co., & after inspec- 
tion thereof the judge flnds that the 
documents may be oriuiiuatJug to him 
or the CO., their production cannot be 
oomwlled, where sucli ground of 
privfloge is not taken away by statute 
or by a rule having the force of a 
statute. There is no such statute or 
rule in force in Alberta. — Webster & 
KIRKNBSS V. SoiXOWAY' MILLS Sc Co., 
Ltd. (No. 2}, [1931] l D. L. R. 831 ; 
119301 3 W. W. R. 445 ; affg,, [19301 3 
W. W. R. SSl.^AN, 

1136 tL .] — LoO KJg rr v, 

SoUiOWAT Miur Sc Co., Ltd. (No. 2), 
U9SH 3 W. W. R. 389.— OAK. 


b 1. Not taken away by Alberta 

Evidence Ad, R. S. A.. 1922 (c. 87), 
as . 3, 7.] — Campbell v. Woods, Ir&iik, 
& The Canadian Prkss (AJta.), 11926] 
2 D. L. R. 805 ; [1926] 2 W. W. R. 
99.— CAN. 

PART HI. SECT. 9, SUB-SECT. 8. 

f I. .] — Hkllet V. South 

African Railways Sc Harbours 
(1927), 48 N. L. H. 65.— S. AF. 

h i. .] — In an action for 

damages for pemonal injuries suytuined 
In 1928 in a motor car colUslou, de- 
fender averred that certain knee 
injuri(^H which pursuer ascribed to the 
collision were due to gunshot wounds 
received by pursuer duiiug wpr servioo, 
& he craved a diligence for recovery of 
the medical history sheets Sc other 
military records applloablo to pursuer. 
The War Dept, objeoted to produce 
theso documents : — Reid : while the 
ct. has power to order production of 
documents in tlie custody of a public 
dept., even though the dept, pleaded 

g ubiic interest as a ground for refusing 
) produce them, the doouments here 
in question did not api>ear to bo of 
such material value to the case as to 
warrant an order for their production. 
— Caffrey V. Inverclyde (Lord), 
[1930] 8. C. 762.— SCOT. 

o. Citation .—For ** ll008] 8. O. 
335 »* read " [1909] 8. C. 336.** 

•k, Ftiblication against public policy 
— Objection by Attorney -Qeneral.)r^ 
Where, In an action to which a 8tate is 
a party, the State objects to produce 
for inspection documents which are in 
fact State papers, a statement by the 
A.-O. for that State, timt their pro- 
duction for inspection would be pre- 
judicial to the public interests, is oon- 
olusive Sl an answer to an applioation 
for on order for inspection. — G bifpin 
V. State or South Australia (1925), 
36 C. L. R. 378.— AU8. 



Vol. ZVm.-— Disoovery. Cases 1209a— 1816a, 


to the Ministry of Transport under Regula- 
tion of Railways Act, 1871 (c. 78), s. 6. They 
objected to produce this document on the 
ground that it ^ copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasniuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
reduced & verified a copy of a letter written 
y him to the Minister of Transport, & the 
reply thereto of the Minister to the effect 
that reports made in pursuance of sect. 0 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them ; — Held : it was the 
practice of tlie ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest ; & conse- 
quently the document in question was privi- 
leged from production. 

(2) Privilege was also claimed for other 
documents on the ground that they were 
“ confidential communications at the instance 
& request <te fo» the use of defts.’ solr. between 
the officials of the deft. co. between those 
officials & third persons after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing U) tlie dofts.’ 
solr. evidence & information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to 


defend this action tt> advise defts.” ; — Held : 
these documents were also privileged. — 
Ankin V. London & North Eastkbn Ry. 
Co., [1930] 1 K. B. 527 ; 09 L. J. K. B. 293 ; 
142 L. T. 308 ; 46 T. L. R. 172 ; 74 Sol. Jo. 
20, C. A. 

1210. Add, Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. 0. 704. 

1212. Add, Annotation : — Consd. Isaacs d.* Cook, 
[1925] 2 K. B. 391. 

1213. Add. Annotation : — Consd. Robinson v. 
South Australia State (No. 2), [1031] A. C. 
704. 


1223a. Report of railway company to Ministry of 
Transport- Under Regulation of Railways 
Act, 1871 (c. 78), s, 6.1 — Ankin v. London 
& North Eastern Uy. Co., No. 12()9a, 
ante. 

1283a. .]— Akt. FffR Autogene Aluminiitm 

SCHWEISSUNG V. J.ONJ)ON AiAJMINTUM Co., 

Ltd. (No. 2) (1921), 38 R. P. C. 301. 

1309. Add. Annotation : — Refd. Robinson v. South 
x\ustialia SUte (No. 2), [ lOlUJ A. C. 704. 


1218. Add. Annotations : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391 ; Ankin v, I^mdon & 
North lOastern Ry. Co., [1930] 1 K. B. 527. 
Refd. Robinson v. South Australia State 
(No. 2), [1931] A. C. 704. 

1223. Add. Annotation : — As to (2) Refd. Brown v. 
Dagenham Urban District Council, [1929] 1 
K. B. 737. 


Part IV. — Interrogatories. 

1314. Add. Annotation: — As to (1) Consd. 8ui.her- | 1316a. By whom settled.] - On application being 


land V. British Dotuiuions 
Corpn.. [1920] Ch. 740. 


PART III. SECT. 12. 

o i. .] — The party who hOK 

obtained an order for prodnelloii of 
docuiiientB may insist on obedience to 
that part of the order which remilrcH 
the documents produced to bo 

depoBiled with the prothonotary.— 
BLoo&mELn v. Monauch, etc., Co. 
(No. 1). 119271 1 W. VV. H. 140 ; affd., 
r 1 927 1 3 D. L. R. 33.^ : f 1 927 1 2 W. W. R, 
196 ; .36 Man. L. R. 603.— CAN. 

sa. Pvriioae, — Crimbutl trial in 

proffrc.fs — AJakinj/ copies arnila'fjle for 
cMl trial.] — Wai.kf.u v. Sf»Li/)WAY 
Miels & (Jo., [1931] 4 D. L. II, 296. ~ 
CAN. 

PART III. SECT. IB. 

1311 Ha. Ord. 31. r. 14, 

snb-r. (2), of the Bonth AuetralUiii 
Rules of Court — which, like R. C., 
Ord. 31. r. 19 a, sub-r. (2), of the 
English rules, provides that wdicre on 
an application for an order for inspec- 
tion privilege is claimed for any docu- 
ment, it shall he lawful for the cl.<ir a 
judge to Inspect it for the purpose of 
dociding as to the validity of the claim, 
applies where privilege Is claimed for 
an ofDcial document on the ground 
that its disclosure would he contrary 
to the interests of the public, even 
though the claim is supported by a 
statement to that effect by the 
Minister responsible. The ct. has 
always had in rew^rve, the pwvcr to 
Inquire into the nature of the d(x;uincnt 
for which protection Is so sought, & 
to require some indication of the Injury 
which would result from its pro- 
duction. When a State, being a party 
to litlgatlon & hoimd to give discovery, 
claims privilege for documents upon 


Land Scittlrnt. I made by 

j to reserved 


ground above 8ta.t<*<I, the clulm 
Hhould ho made under oath by a 
rohponslble Minister whewe mind has 
boeu directed to the material iiu«‘Hlion. 
A claim to T»rotcelion in the cast? of 
documents relating to the trading, 
coniiiioreial or contractual octlviUiis 
of a Stale can rarely be Hustalm-d, 
especially in tiino of pniM’C. That 
docnimiits would prejudice the case 
of the State in tlie litigation, or nsHist 
the ntlicr pari y, is a compelling rcuHon 
for their prodnet.it>n only to be over- 
borne by tlic giuvest rt^usons of Stat^i 
policy or semirlty. Applt. brouglit an 
action in Ums Supnmio Ct. of South 
Australia against wsp. Stato claiming 
daniagoK for alleged negligence In the 
(;arc of w’beat plaet ti in the control of 
the State uruier IVheat Harvest Acts, 
1915-17. IJpon an order for dis- 
covery the respondent State, by an 
ulPdavit made by a civil servant, 
claimed privilege In reHp<ict of l,HU2 
documents tied in three bundles, & 
staled to !«• State documents, cf)m- 
l)rlhlng ctmimiiiiicatloiis between 
ofllcers administ4^ring Uie department 
concerned ; thei-e was exlilhlUjd to the 
affidavit u minute by the rcsponBlble 
MinisUT stating {inter alia) that dls- 
cloKurt^ of the docuincnU would be 
cordrary to the Intertfsta of the State 
& of tin* public; — Held: the minuUt 
was InndeqiMiG* to support, tlie claim of 
privilege, as it was too vague in the 
circuiuhtances of the esase, A', was not a 
stateTiicnt on oath showing that the 
Minister hod binisclf considered each 
of the documents, or iudir^ting the 
nature of the suggested injury to the 
Interests of the public ; & the Bupremo 
Court should exercise its xmwer under 


inoUon in an action in regard 
costs of interrogatorios dolivored. 

Old. .31, r. 14, Hub-p. (2), to Inspect 
th«» docrumriiil-s, tjiat course behig less 
Jlkcly t<k (;;juse delay than an order for 
a further amt htitUjir ailldiivlt of docu- 
ments. — ItoniNHON r. South Ai;h- 
TitAEiA State (No. 2). (1931] A. C. 
701 ; lOO L. J. I*. O. 183 ; 145 L. T. 
4f>S ; 4 7 'J'. L. Jl. 454 ; 75 Sol. Jo. 
45«, 1‘. G.— AUS. 

1311 V. .] — Where a claim of 

]M'lvlh‘go is made In an affidavit on 
production of flocuinents, it is not 
neccHsary that It slaiuld first be made 
to appear that tlie claim of privilege 
is Improptir befon' thi* judge can direct 
the pniduetieii for bis inspection under 
nile 372 (2) of thc^ documejits for which 
privilege. Is claiiUiMl.- Wehhteh v. 
SoLUJWAY Mrr.m A <!o., I/rn., (19311 
1 D. L. R. 719; 11930] 2 W. W. R. 
514 ; 24 Alla. L. ll. 632.- CAN. 

PART IV. SECT. 1. 

1314 vll. .]— W'lth respt et to tho 

scope of an exan>lnat;ion for discovery, 
the praf'tJce is now settled In favour 
of a full ejcaiiilnation ** touching tiie 
matters in question In the action," & 
is not cmifiried to matUjrs respecting 
whlfih <liscovcrj' mlglit have been 
sought under the old Chancery prae.tico 
lu England. -IlAUviE v. Canadian 
I'A uiKiu Ry. Co. A lJurisT E.vfirsEKK- 
i.vn A CoNH'iTil.T TIO.S' Co., Lti»., 11928] 
1 1). L. H. 696 ; (19281 1 W\ W. R. 187; 
22 Bask. L. R. 361. - CAN. 

r I. .h-IJuder r. 328 a 

foieign pitf. has not » ftrimA facie right 
to be examined for iliscovcry at his 
place of residence. The place A manner 
of his examination arc matters to be 
detc^rmined by the ct., having regard 
to what is " just & convouieut." — 
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the question arose as to the persons to settle 
them : — Held : it was no part of the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
oppressive nor irrelevant. The duty of 
settling was on the party who drew them. — 
“ Practice Note (1930), 100 L. T. Jo. 123 ; 
11930] W. N. 24. 


1428. Add. .dnnofofion .*•— Refil. Wakefield v. 
Board (102S), 45 E. P. 0. 261. 

1442a. ,] — Deft., a shipowner, was sued by 

the cargo owners 4k charterers for non- 
delivery of the cargo. Deft, alleged that the 
non-delivery was caused by perils of the sea 
excepted in the oharterparty 4k bill of lading : 
— BM : interrogatories asking pltfs. whether 


SWIBKKV V. MAStTrACTUBERS HOLDINO 
OoftPN.. r 10241 2 I). L, R. 296; 54 
O, L. H. 250.--CAN. 

f II. Temporary abtenee — 

flulea 270, 272, 275.1— Abramson ®. 
Unitrd States Fire Insurance Co., 
[19271 1 1). L. R. 834 ; 119271 1 

W. W. R. 252 ; 21 Sask. L. R. 372.— 
CAN. 

•1. Oral examination — lieslrintion hy 
Order 'ila of New Brtwsunck Ihtlea .] — 
Dunn v. McDean (N. B.), [1020] 1 
D. L. R. 100.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

•1. Probate of will.] — Probate Rules. 
1916, r. 32, makes proviHlon for cUs- 
oovery of uocumeota but not for dile- 
txjvory by Intwrosatorlos. — In the 
Will of Denis, 119281 V. h. R. 260; 
[1028] Artcus h. R. 13d.--CAN. 

PART IV. SECT. 8. 

f (p. 184) i. .1— Rule 207 (Sask). 

f )ro Vidus that a purnou for whose 
mmediate benefit an action Is prose* 
outed or defoudod shall be regarded as 
a party for the purpose of exambxation 
In discovery, but whore a party to the 
aofion wishes to avail himself of the rule 
& the pleadinm do not diHcloso that t ie 
aotion has been brought for tuo 
Immediate bonetit of the porstm sought 
to be examined the registrar Is not in a 
poHltion to say that tho party seeking 
the appointment is entitled to examine 
such person, Ht ho sliould therefore not 
issue an appointment without an order 
of the ot. or a Judge. — Johnson v. 
Hawkes, ( 19241 3 D. L. R. 524 ; [1024 ] 
2 W. W. R, 965.— CAN. 

f (p. 184) il. .1 — In order to 

obtain an order for the exAinluation 
for discovery of a person who is not a 
party to the action, appet. must show 
that idtf. In wtioso name the action 
was brought Is not really nltf., but 
that tho person whoso examluattou is 
asked for is tho real pltf. & tliat the 
aotion Is being proaoouted for his 
benefit. — Canadian Cukxht Men’s 
Trust Assocn. r. Morton, [1925] l 
\V W, R. 772.— CAN. 

1 (p. 184) lU. .] — An order is 

necessary for tho examination for dls- 
oovoiT under rule 267 of a person for 
whose iminodiata benefit an aotion is 

{ )roseout.cd or defended. — Imperial 
jUmbwr Yards, Dtp. v. McManus, 
[192812 n. L. R. 160 ; ri 028] 1 W. W. R. 
iOO : 22 Sask. L. R. 278.— CAN. 

•m. Permn for whose immediat<> benefit 
action defmtied — limt flciary uiuier will 
— Action (KiaiRsI trvsUcs. 1 — In an action 
agabist trustees under a will to roHcliul 
a contnmt for the sale of property of 
the ostato ; — Held : a beaofloiary who 
was entitled to the rents & iirofiU of 
such property, whether sold or not. was 
not a party for whose Immediate 
benefit the action was dofended,” & 
was not examinable for discovery. — 
VVOOLWORTH CVl. V. POOLBT, [1925] 2 
W. W. R..481.— CAN. 

g(p. 185)1. Co'defendant. not 

actively dHending.] — Where pltfs. sued 
C. 5^ O. to recover the balance of the 

S iU’ohaso-price of land. Si C. did not 
cfend otherwise than by dellvorbig 
demand of noMoe, Ss G. alleged that C. 
shared in a secret oommission paid by 
one of the pltfs, to procure G. to enter 
into the agreemeut of purohase: — 
Held : Q. was not a poison adverse 
in interest ** to O. so as to make O. 
oxaininable for discovery by G. under 


r. 234 .— Hegleb V. MaoNab, [1024] 3 
D. L. B. 601 ; [1024J 2 W. R. 640. 
—CAN. 

m (p. 1 85) I. Counterclaim for balance 
of account — Auignmmt from aseignee 
of inaolveni stoHcbroker.] — Held: the 
stockbroker was examinable, at the 
instanoe of pltf., under r. 286. O. J. 
Act. — C arnegie ®. Oox (1886), 11 
P. R. 811.— CAN. 

r (p. 186) 1. Defendant out of i'uria- 
diction.] — Shanply v. Herndon 
(A lta.), [10291 4 D. L. R. 1086 ; 1 
W. W. H. 240.— CAN. 

s (p. 186)1. Employee.] — In order to 
be oxaininable for discovery under 
r. 234 an employee ot a party must 
have been dirtily oonnooted mth the 
transaction in issue, not merely as 
a witness, but because of the oha- 
racter of hla employment. — Wsisa v. 
SfUiiESOKL (Alto.). [1028] 1 W. W. R. 
154.— CAN. 

8 (p. 186) 11. — ^ Does not include 
miniater of CrowTh ,] — R. (Provincial 
T liEAEUKEB OF ALBBRTA) V. SMITH, 
[1927J2D. L.R.60; [1027] 1 W. W. R. 
474 ; 22 Alta. L. R. 644.— CAN. 

0 (p. 186) I. .] — Under County 

Ct. Ord. 8, r. 17, an infant, a party to 
an aotion. may be examined by tho 
opposlto party for discovery before the 
trial. — L anoastp^i h. Vaughan (1924), 
33 B, 0. R. 169.— CAN. 

0 (p. 186) ii. .3— An Infant pltf., 

who is oompotent to testify at the 
trial, is subjcKit to examination for 
discovery, — W atson v. Motor Ltvkry 
C o. (Alta.). 11926] I W. W. R. 652.— 
CAN. 

1 (p. 186) I. . J— Deft., in an 

action by a corpn., has a right to soleot 
the ollloor of the coron. whom he will 
examlno. — T rinity Oolleqb v. Levin - 
TER. [1924] 2 D. L. B, 684 ; 64 O. L. R. 
290.— CAN, 

1 (p. 186) ii. .]— In on 

action for libel against the publishers 
of a newspaper, wherein the only 
ouostions In Issue were those of malice 
& damages, an order was made deslg* 
uallng an ofiloer of deft. oo. as its 
oiiioer to bo examined for discovery as 
to matters aiTectiag damages. — 1 lai<t 

V. Stab Pitbubhinq Co., [1926] 1 

W. W. U. 774.— CAN. 

• (p. 187)1. .)— HeW ; 

an offloer of tho railway oo. — Q or- 
DANIER V. C. N. R. (1904), 16 Mon. L. R. 
1.— CAN. 

m (p. 187) 1. — — Street fore- 

man.h-Held: not an offloer examin- 
able for discovery. — W ebster v, 
Toronto Cori*n. (1892), 16 P. R. 21.— 

CAN. 

n (n. 187)1. — — Fire warden.] 

-^Hdd : an offloot' examinable for dis- 
covery. — K ino Lumber Miua v. 
Canadian Pacuto Rt. Oo. (1912), 10 
W. L, R. 060; 17 B. a R. 26 ; 2 
D. L, R. 846.— CAN. 

s (p. 188) 1. Whether limited 

to officer a employed vahen cause of action 
arises.] — Tho pltf. having examined for 
discovery, under rule 266, an offloer 
of each of the two deft, oos., applied for 
leave to examine, as servants, two other 
men who at. the time of the aeeiaent 
in question wore employed by one deft., 
a oontraotlng oo., & at the Ume of the 
application were employed by tbs other 
deft., a railway oo. ; — Held : the leave 
should be given, but. la view of the 
foots disclosed In the material filed, 
pltf. should be allowed hy this order 
to examine only one of said servants, 

10 


she to elect which one. Rule 266 
did not limit the examination to officers 
Sc servants who were employed by the 
oorpu. when the cause ot action arose. — 
Habvie V. Canadian Paoifio Ry. Co. 
& Hurst Engineering Sc Oonbtruo- 
TION Co., I/TD., [19281 1 D. L. R. 696 ; 
[1928] 1 W. W. R. 187 ; 22 Sask. L. R. 
361.— CAN. 

m (p. 188)1. — — > .1 — An orrler 

may be made for the examination of a 
deft, oorpn. by Its offloer oalslde the 
jurisdiction. The question is one of 
oouvenienoe. — Caven v. Canadian 
Pacific Ry. Co., [19241 2 D. L. R. 
1112 ; [19Q4J 2 W. W. R. 200.— CAN. 

r(p. 188)J. ^ .] — In an aotion 

against a landlord fur damages for 
illegal distress, tho bailiff not being a 
pany to tho aotion is not examinable 
for disco very. — Harvey v. Sylvia 
Court, Ltd., (10241 3 W. W. R. 849.— 
CAN. 

•p. Minister of Oroum.] — HeU : not 
an officer within r. 260. — R. (I^- 
VTNOTAL Treasurer of Alberta) v. 
Smith, [10271 2 D. L. R. 69 ; [1927] 
1 W. W. R. 474 ; 22 Alta. L. R. 544.— 
CAN. 

PART IV. SECT. 4. 

m i. . ] — While u Judge or master 

in ohambois has Jurlsdxtion to cUreot 
that a party shall not examine an 
opposite party for discovery until the 
ozauilnlug paity bos bimsolf made 
dlsoovery of documents, such Juris- 
diotiOD should bo exercised only under 
special clrouniHtancos. — Miller v. 
Great West Natural Gas (^rpn.. 
Page Hersey Iron Tube & Lead Co. 

V. Great West Natural Gas Oirfn. 
(1923), 20 Alta. L. R. 379; [1924] 1 

W. W. H. UOO.— CAN. 

tr. After amendment of pleadings.] 
— If a party, after all discovery ordeiod 
has be^n mudo, desires to amend bis 
nloaclings Sc then desires to have a 
further examination for discovery, tfcls 
can bo granted by a judge or master 
under r. 234. — Miller i>. Great West 
Natural Gas Cori'n., Page Hbrsey 
Iron Tube & Lead Co. v. Great West 
Naitjral Gas Ooiu*n. (1923), 20 Alta. 
L. R. 379 ; [19241 1 W. W. U. 1100.— 
CAN. 

PART IV. SECT. 6, SUB-8ECT. 6. 

1416 V. .1 — A party oannot be 

required to state what course he 
luuposos to adopt at the trial, or to 
dlsoloHo the names of his informants 
or witnesHos. — NBamRovairr v. Mc- 
Bride (.No. 2) (Man.), [1927] 1 

D. L. R. 148 ; (19281 3 W. W. H. 436.— 
CAN, 

PART IV. SECT. 6. 8tBB-8EGT. T. 

1432 iU. .] — If the answers to 

an interrogatory can discloee anything 
which can be fairly said to be materi^ 
to enable pltf. either to maintain his 
own case, or to destroy that of his 
adversary, the Interrogatory ought to 
be answer^, bat if the answers cannot 
be material for either of these purposes 
deft, ought not to be ordered to answer. 
— Hkidneb Sc Co. v. The Hanna 
KrF.LSEN. [19261 2 D. L. B. 1069 ; 
[1926] 2 W. W. R. 397 ; 87 B. a R. 
«07.— ^AN. ^ 

1484 Iv. — — Under r. 423, 
imported Into county ot. procedure, 
interrogatoriei* must be directly relevant 
to the matters in Issne.— Dunlop Drug 
Depot v. Hartt Boot & Shoe Oo. 
(Man.), [10261 2 W. W. R. 92.— CAN. 




the cafgo wae insared, A if eo, with whom» 
by whom* A to what amount, were irrelevant 
& inadmissible. — Bolckow, Vaughan & Co. 
V. Young (1880), 42 L. T. 690; 4 Asp. 
M. h. 0. 301. ^ 

1444. Add* Annotation : — Consd* Sutherland v. 
British Dominions Land Settlmt. Corpn., 
[1926] Oh. 746.. , 

1462a. .] — ^The owners of the 

steamship JV'., one of two ships found jointly 
to blame In a collision action, limited tiieir 
liability & paid the amount into ct. Claims 
against the. fund were in due course filed by 
the owners of the N, & the owners of the 
other ship, the S*, & also by the owners of 
cargo on the S. The same solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S*t who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the Nos. 1 & 2 
asked whether there had been, as between 
the owners of the ^ two ships, a mutual 
abandonment of claim or a settlement on | 
other terms. No. 3 inquired whether there 
had been an>^ assignment of tht^ claim of the 
owners, mast r, &> crew of the 8. ; & No. 4 
asked by wh om the particular solrs. were 
instructed to present the claim of the owners 
of the 8* ; — Held : the fii’st three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R, 8. 0., Ord. 31, r. 2. & must be 
allowed. No. 4 was not pressed. — Tub 
Nbdb:nes (1924), 41 T. L. R. 243. 

1464. Add* Anyiotation : — Refd. Pei'lak Petroleum 
Maatschappij v* Dcen (1928), 93 h* J* K* B. 
168. 

1466. Add* Citations .-- 93 L. J. K. B. 16>: : 130 
L. T. 234. 

Add* Annotation : — Refd. La Radiotechniqiir 
V. Weinbaum, [1928] Oh. 1. 

1531. Add. Annotation : — Consd. Isaacs v* Cook, 
{1925] 2 K. B. 391. 

1532. Add* Annotation : — Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. B. 675. 

1549. Add* Annotation : — Refd. ^^m^nier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 401. 

1555. Add* Annotation : — Refd. Aga Khan v* 
Times Publishing Co., [1924] 1 K. B. (575. 

1571. Add* Amwiation : — Held. Aga Khan v. 
Times Publishing CJo., [1924] 1 K. B. 075. 

1625a. .] — In an action for infringement 

of a patent, defts. alleged prior user by V., 


VoL XVm.— Oiseovviy. OtMS 1448ar-170Ss. 

& prior publication by J. : — Held : (1) defts. 
alleging that the prior user was by machine, 
they ought to state whether any such 
machine existed. A;, if so, whether any such 
machine was in their possession, custody, 
or power, A the present address of V. ; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
A sufficiently identify the document A the 
resent address of J. — General Electric 
o. (1900), -Ltd. v* Safety Lift A Elevator 
Co. (1903), 21 R. P. 0. 109. 

1626a. Prior publication.] — General Ei^ectric 
Co. (1900), Ltd. v * Safety Lift A Elevator 
Co., No. 1625a, ante* 

1631a. Chemical composition ol Infringing sub- 
stance.] — Sharpe A Dohme, Incorporated 
V. Boots Pure Drug Co., Ltd. (1927), 44 
R. P. C. 69. 

1631b. General question as to process used lA manu- 
facturing infringing article.] — Held: inad- 
missible. — Osram Lamp Works v * Pope’s 
Electric Lamp Co., Ltd. (1914), 31 R. P. C. 
313, 0. A, 

1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against 
an auctk>neer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed l-o ask whether the lu)i*se 
WHS pltf.’s A if so !iow did it become his. — 
SiviKU V. Harris (JH7(i), Bitt. I^ac. Cas. 98; 
2 Cliar. Cham. Cas. r>4. 

1690a. As to Ingredients of Infringing articles.]— 

Coca Cola Co. v . worth A Co. (1928), 
45 R. P. 0. 225. 

1705a. Shares — Refusal of company to register 
transfer — Grounds for refusal.] — Art. 27 of a 

co.’s arts, of assocn, was (is follows : “ Tlio 
directors nuiy without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
proved by tlieru or made by any member 
jointly or alone indebi erl or under any liability 
to the CO.” l^ltf. w'as the holder of 10,000 
partly paid cumulative j) reference shares of 
£\ each in the co., A in Dec, 1925, executed a 
transfer of 8,000 of these shares to a trans- 
feree. Registration of tiie transfer was 
refused, tSt pltf. brought an acjtion claiming 
a declaration that deft. co. w^as not (mtitled 
to refuse rc^gistj-ation of the transfer A roctili- 
cation of the co.’s register xvecordingly. 
Earlier in 1925 the co. bad issued debentures 
secui'cd by a debenture trust dc^ed, in which 
the CO. covenanted with the trustees that it 
would not in regard to 100,000 prefcircincc 


PART IV. SECT. 6. SUB-SECT. 9. 

1467 L How far admUaible .] — In a 
snlt t43 set aside an agreement on the 
ground of fraudulent mlsrepresenta- 
tlODs: — HfJd: deft, was entitled to 
ask for the substanoo of the conversa- 
tions. — ^W est tJ. CONWAT (1923). 23 
8. R. N. B. W. 344 ; 40 N. 8. W. W. N. 
60.—AU8. 

1467 it. .1 — Wkdin V. Robert- 

80N (1907), 7 W. L. R. 72.— CAN. 

PART IV. SECT. 6, SUB-SECT. 12. 

1476 I. Material in part .] — On 

an application to set aside Interrocra- 
toiies, on the ground that they were 
prolix, <mppessTve, A unneoesatuT : — 
Hetd: they should be set aside as a 
whole, even thoucdi eome of them, 
t^en by themselves, migbt^be un- 
obfeotionabie. — L tte v . CIurrby, 


(19271 V. L. R. 472 ; 49 A. L. T. 47 ; 
(1927J Auras h. li. 353.— A US. 

PART IV. SECT. 6. SUB-SECT. 15,— F. 

1690 i. iMHmmetU in hands of third 
party .] — On oxfMnination for discovery 
the party being examined cun be asked 
to tell what are the contents ol a doou- 
nicQt not under his control A not pro- 
duced to him. — Hakribon v . King, 
[19251 1 D. L. R. 1072 ; 11925] I 
VV. W. R. 649 ; 21 Alta* L. R. 373.— 
CAN. 

PART IV. SECT. 6, SUB-SECT. 16.-0. 

1696 il. .1 — Hiujsan ». iMrBBiAJu 

Bavk of Canada, (1926* 3 D. L, R. 
192; (19261 2 W. W. R. 276; 20 
Sask L. R. 507.— CAN. 

PART IV. SECT. 6, SUB-SECT. 16.— H. I 
1601 i. Circumdanees in which injury 
occurred .] — In an actirm for negligence ' 

11 


arising out of a colliwiou deft, wuh 
intturogated about his bpe(‘-d Sc the 
puHition of the oollldiug vchlelcH. In 
nlH answers he stated that ho was 
unable to answer thoso intorrogatorlos 
except as to his opinion upon the 
matters invtdved, & did not answer 
what the speed & position were : — 
I/f ld : thCHC anHW<jrH were Insufficient. 
—May V. Boweuino, [19281 W. A . H. R, 
226.— AUS. 

PART IV. SECT. 6, SUB-SECT. 16,- 1. 

1614 1. i^arlnershiji accounts.] — 

Macdonald v. Mi’Amutm (1887), 4 
Mon. L. n. 56.- CAN. 

PART IV. SECT. 6, SUB-SECT. 16.— R. 

17001. Aaency — Whether reprenenkf 
iitms Truide ly aheni — Name of agent — 
DifiaUoutad.y—WmTv. Conway (1923), 
23 8. R. N. S. W. 344 ; 40 N. H. W. 
W. N. 60.— AUS. 
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abates register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the tiiistees, release any of the 
liolders of these shares from any money 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicatcjd their discretion by entering into 
the above covenant with the trustees. 
Detts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide, 
Pltf. sought to interrogate deft. co. by 
asking : (X) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any i)erson not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 
wJiom the directors did not approve ; (3) 
whether they said pltf. was in fact a person , 
jointly or alone indebted to the CO.; (4) 
whether the debenture trust deed was referred' 
to by any one at any meeting at wiiich the 
question oF registering tiie transfer was dis- 
cussed : — Held : all the interrogatories were 
proper to be allowed. Deft. co. was not 
entitled to refuse to state ’ hich of the grounds j 
mentioned in iiie ai*t. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their ; 
discretion upon that ground. — Sutherland 
(Duke) v, Bumsu Dominions Land Seti’le- 
MENT CoiiPN., JjyD., [1920] Oh. 746 ; 95 

L. J. Oh. 542 ; 135 L. T. 732. 

1710. Add, Citations ;--93 L. J, K, B. 158 ; 130 
L. T. 234. 

Add. Annotation : — Reid. La Badiotechnique 
V. Weinbaum (1927), 137 L. T. 638. 


1740. Add, Annotation : — Consd. Bank of Kussian 
Trade, Ltd. v, British Screen Productions, 
Ltd.% [1930] 2 K. B. 90. 

1757. Add, Annotation : — Consd. Bank of Bussian 
Trade, Ltd. v, British Screen Productions, 
Ltd., [1930] 2 K, B. 90. 

1806a. Answer by one officer — No inquiry as to 
Information available to other officers.] — In 

an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co., accepted by defts., an English 
co., indorsed to the pltfs. & dishonoured, 
defts. among other pleas dbnied the drawing 
& indorsement of the bills. Pltfs. adminis- 
tered to defts. the following, among other, 
interrogatories : (1) “ Were not all or seme 
or one & which of the said bills drawn by 
the German co. “ or then* agent or agents 
duly authorised in that behalf ? ’ ' (2 ) “ Were 

not all or some or one & which of the said 
bills indorsed by the German co. “ or their 
agent or agents duly authorised in that 
behalf to the order of *’ certain named 
indoraees ? (3) “ Was not ” the German 

CO. “at all material times a corpn. duly 
incorporated under the laws of the German 
Kepublic ? ** Appended to the interro- 
gateries was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information &. belief. To 
each of them the secretary answered simply : 
“ 1 say that I do not know ” : — Held : the 
answer was msullicient, inasmuch os other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion ; if they had, this would have been the 
information of the co., & it did not appear 
from the answer whether the secrotaiy had 
made any inquiries to ascertain whether 
such information was available. — Bank op 
Russian Trade, Ltd. v. British Screen 
Productions, Ltd., [1930] 2 K. B. 90 ; 99 
L. J. K. B. 562 ; 143 L. T. 305 ; 74 Sol. Jo. 
337, C. A. 


1709 i. Wrongful dismissal — Jets 
justifiring dismissal.] — I'llf., a doclor, 
Kijod doftw, for vvTOutffiil disiiilHsaJ. 
He had boeu dlwiidHBfd on llio sround 
that ho Imd rotrojimioudod, ub a Biilt- 
ablo po»*HOU to 1)0 a iiuitse In defts.' 
hohpital. a woman with whom lio hud 
lived In adultery. Upon an applloa* 
tJor» to eoiuMel pltf. to aiiswor (luestious 
as to bis rolutiouy with the woimiu : — 
Held: lie bound to unswor such 
as refermi to his alleged adultery. — 
Inks r. Calgary Oenkkal Uosi'ital 
4 Terr. L it. 08.- CAN. 

iA. Arlittn f*ir alienation of affections , ) 
— On exaiainatloii for discovery In an 
action for alicnaiion of alVcclLoiiK, the 
wifi* having been UefL.'s houMckceper, 
be may bo required to answer the 
question whet her he ever heard from 
her of any objoctlon by her husband to 
her workiug at. hia house. — H akhison 
V. Kino, I D. L. It. 1072 ; IIU261 

1 W. W. It. 049 ; 21 Alta. L. H. 373.— 
CAN. 

PART IVs SECT. 6, SUB-SECT. 1. 

•k. Under Marginal Rttles, rr, 344 (2), 
848. 1 — Esqcti>ialt & Nanaimo Hv. Co. 
V, (JUANUV Cn.VSOLlUATKn MlNINO, 
Smelting & Powkk Co. (B. C.), U920j 
3 W. W. H. 240.— CAN. 

PART IV. SECT. 8, SUB-SECT. 1. 

1732 xiv. .1 — The porsou 

ojcuinincd must make full lUsplosuro of 
Information whlcli he has secured from 
ottiers that has a l>oarinff on the lesuo ; 


I Ik ho must, gh’c his belief, II any, with 
rel'erepco to the matters In Issue ; this 
licllef may ho founded on lulormatiuu 
whieh ho has secured from otbei’s, but 
he must state what it is ; & he may also 
give Ids reasons therefor. — KxiUv- 
I’ATKUR V. Canadian Pacific Uy. Co. 
(SasU.). |H)2t;i 3 1). L. 11. 042 ; 1192(5] 
2 W. VV. Jl. 801.— CAN. 

1748 ix- — .] — Whero a 

jurty Is inteiTogatod os to matters in 
sBiic done by his aguiiCs or 8er\'ant.s, or 
done or omitted in their presence in 
the course of their omjiloyment, ho Is 
bound to obtain the information they 
have, & does not sufttciontly answer 
by haying that ho does not know & has 
no iiiiorinutiun on the subjtxit. — Dex- 
i.oi’ Dui u Depot v. IlAirn' Boot N 
{!=(ioi: Co. (Man.), 1192(JJ 2 W. W. R. 
92.— CAN. 

1748 X. .) — A witness on 

Ids examination for dl&covery as an 
ofllccr of a co. must not only answer 
as to Ids individual knowledge, but 
must olsn inquire & get such Informa* 
tlou as he cau from the other offlc4u‘s 
&; servants of the co. who have personal 
Knowledge of the facts. — O oodbun r. 
MiTcriKLL, (1928J 3 D. L. K. 70U ; (1928] 
2 W. W. R. 594; 37 Man. L. U. 451.— 
CAN. 

1748 xj. A party under 

cxainiuatlou for dlscovciT w bound to 
Impart any information touching the 
matters in question which at the time 
discover)* is sought he has cither of his 
own knowledge or has actually reccltod 


from third persoiiB. — Culver & Culver 
V. Lloydmi.xbtkr Town, [1928] 2 
I). L. H. 93 ; 11U28J 1 W. W. R. 406 ; 22 
Sask. L. K. 314.— CAN. 

1748 xil. .1 — Rogers v. 

Beley, 11928] 3 W. W. R. 084,— CAN. 

PART IV. SECT. 8, SUB-SECT. 3, 

18031. Officers acting oa nolimtor— 
Claim of professiunul prioilege,}— field : 
the fuel that the chancellor of pltf. 
corpn was a member of the firm acting 
for the corpn. was not a reason for lefus- 
Ing to allow him to be examined : if ho 
had 08 solr. information which pltf. 
corpn. had the privilege of prt*. venting 
him from disolosing, the privilege could 
bo oxerciacd when a quotlon was put 
as to something which ho had leamod 
in his professional capacity. — T iu.vity 
COLLKOK V, Lkvinticr, [1924j 2 

I). L. U. 584 ; 54 O. L. U. 290.— CAN. 

1806 i. OfIicer*s information acmiired 
in course of employrnmU — Whel/ur 
answers amount to admissiotis by com- 
jMiny.] — Qu. : whether, when on ofUcer 
of a CO. has been examined for dis- 
covery under rule 26G (3). answers of 
his widch are quallllcd as being based 
on information acquired by him from 
the CO. *8 servants other offleers can 
be read against the co. as an admission. 
— Axwkilkr V. O. T. P. 11. Co., 11928J 
3 D. L. K. G26; (19281 2 VV. W. it, 
514.— CAN. 

qi. Equivalent to cjcaminaHon 

of corporeition ,] — Under tbo present 
Albciia rtilcs os to cxandnatiou for 



1817« Add, Annotaiion: — Retd, Cavendish v, 
Cavendish (1925), 42 T. L. R. 134. 

1855. Add. Annotation : — Refd. Tournier v. 
National Ihx>vincial & Union Bank of 
England. [1924] I K. B. 461 ; Minterv. Priest, 
[1929] 1 K, B. 655. 


76L X7m.—mMmef: 09m 1817-18Bfc 

1866a, Communications botwoon solicitors of oppo- 
site parties,] — See Evtdencb, Vol. XXII,, 
p. 416, No. 4262. 

1895, Add, Annotation : — Retd, BriUah Thomson- 
Houston Co. V. British Insulated dc Helsby 
Cables, [1924] 2 Ch. 160. 


dlBoovery, there ie no room for making 
any distinetlon between IndividuaJ 
partiee Sc oorpn. parties, Sc the examina- 
uon of a corpn.*B officer, selected in 
aooordanoe with r. 250, is the examlna' 
tion of the oorpn. — Oavbn v. Canadian 
Pacific Rt. Co.. ll»24] 2 D. L. R. 
1112 : (19241 2 W. W. R. 200.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— B. 

1813 xii. .] — The provisions of 

Canada Evidence Act, R. S. C., 1U0« 
( 0 . 146), & Alberta “ Evldoare Act, 
R. S. A., 1922 (c. 87), that a wUncsp 
shall not be exonsed from aimuorJng a 
question on the ground that the aii.'^wer 
may tend bo criminate him, do not 
apply to an examination for discovery, 
blit his common law right to refuse tn 
answer a question tending to criminate 
does apply ; & on dlscovcjry the person 
examined may on such gi'ound refuse 
to answer the Question whether he has 
committed adulte^. — H ajrrison v. 
Kino (No. 2), [19251 3 D. L. II. 395 ; 
[19251 2 W. W. R. 407 ; 21 Alta. L. R. 
381 ; reasp.. [19251 2 i'. L. R. 1111 ; 
[19251 2 W. W. R. 27fi.- CAN. 

1818 xiii. .J JUAIMWElUiKH i'. 

Soldo WAY Mills & Co., Ltd., [19.UJ 
2 W. W. R. 56 ; [1931] 3 I). L. It. 204. 
—CAN. 


PART IV. SECT. 8, SUB-SECT. 4.- C. 

1847 i. C(rtnmunic(Uion with legal 
adHser or agenU — Contract of employ- 
ment err agenf'y not eHiahlinhed,] — Ite 
U.S.A. V, Mammoth Oil Co., [19251 2 
D. L. R. 966 ; 66 O. L. It. 635 : affp., 
[l'i9M 2 D. L. R. 66 ; 56 O. L. R. 307. 
—CAN. 

I I, .1 — While meml^rs of the 

Executive Council of the^Irlsh Free 


State, sued as corpn. sole, are tiablo to 
the ordinary orders for discovery by 
way ol interrogatories & discovery of 
documents. & to orders for better 
discovery on filing inadequate answers 
to interrogatories, a claim to privilem 
made by them on grounds of pubUc 
in tercet Is conclusive, & must be 
recognised as paramount, on the same 
principle as that underlying the 
n«oguitloti of a similar claim by a 
British Minister under the royal 
prerogative. — L een v. President op 
THE I^XKcirrrvE Council etc., (1936) 
I. R. 466.— IR. 

PART IV. SECT. 8, SUB-SECT. 4.— D. 

St. Disrlonnre. of name of permn on 
whose behalf priHlege claimed,] — Jhivl- 
lege may Iw cJalmcd without dlHclutdng 
to the ct. the name of the client or 
per«oii on whoso behalf It is clalmc'd. — 
Jtc U.S.A. tJ. Mammoth Oil Co.. 1192.'»] 
2 D. L. It. 906 ; 56 O. L. It. 036 ; affg., 
(19351 2 D. L. K. 66; 56 O. L, li. 
307.— CAN. 


PART IV. SECT. 9. 

1877 iv- -h" Where the only 

question which appet. for an order for 
a re-examinatlon ror discovery wished 
to put was one wrhich the party to be 
oxairdnod was entitled to rtuiiKo to 
answer, & his counsel stated that ho 
would Instniot him to refuse to answer 
it, the order was refused. — Hakribon 
e. Kino (No. 2), [192.51 3 I). L. It. 395 ; 
[19261 2 W, W. U. 407 ; 21 Alta. L. R. 
381. — CAN. 


PART IV. SECT. 10. 

uj ii. Cffcet of consetU to use 

inadm*nslbie e.cie'c^we,) — The partlos to 
an action caiaiot by consent make 


somothiug evidence which is not 
ovidonoe ; although In a proper case 
they may be estopped from takiug the 
objection. Therefore they cannot by 
consent provide that the oxainination 
for discovery of employees may ho 
used at the trial as evidence against 
their respeotlve employers, where there 
is no riuo making their examinations 
available as ovldenco.— Dknoh v. 
Albertan PtrBLiBHiNa Co., [19311 2 
W. W. R. 110 ; 3 D, L. R, 260.— CAN. 

p i. . j — A trial Judge should 

not use 08 evidence a portion of the 
examination for discovery not put In 
at the trial. — Gwin v, Starrs (Sank.), 
[19291 3 W. W. R. 704: [1930j 2 

1). L. It. 54 ; 24 S. L. It. 221.— CAN. 

p il. .1 — Canary V. Vested 

Estates, Ltd., [1931] 1 1>. L. Tt. 997. — 
CAN. 


PART V. SECT. 1. SUB-SECT. 1. 
1898 I. Cfmtempt of court — Anaujer 
to interrogatories.] — Harwood Sc 
CooEKR t». Wilkinson, [1929] 4 D. L. R. 
734 ; 64 O. L. H. 392; revsd.p 11930] 
2 1). L. IL 199; 64 O. L. It. 658.— 
CAN. 


PART V. SECT. 3. 


I, Senriee of cojiy of appoini- 

ment on examinee*s soJieitor.]-~^TAV- 
FORD V. Mai’KKnzik (Alta.), [19291 1 
D. h. R. 605 ; 1 W’. W. R. 2Vl.— CAN. 


■w. CotiiUtions precnient to orOrr— • 
Decision that questioo.s 'properly put <4* 
refusal to answer (questions on furlher 
examinatvm. ) — U anbon v. Cl lea neb, 
Ltd . ri93M 3 1> L It 1H9.- CAN 


• 2 . Effcci of conclndiiHf examination 
without atlfiotimment A— H oukow v. An- 
DRUOHOW, 11930] 2 W. W. It. 272, 368. 

—CAN. 
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English and Empibe Digest Sdpplement, 


DISTRESS. 

Part II. — Distress for Rent. 


43. For the paragraph Defts. were partners in 
business ... for his quiet tenantship sub- 
stitute ; — ** Defts. were partners in bosiness 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf. for rent 
due *to me.’ Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. ! — Held : it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 
Ordnance.” 

Add. Annotations : — Refd. The Koursk, 
[1924] P. 140 ; Performing Right Soc. 
V. Mitchell & Booker, [1924] 1 K. B. 762. 

63. Add. Annotations : — A Mio{l) Dlstd. Borman v. 
Griffith, [1930] 1 Oh. 493. Held. Carrington 


Manufacturing Co. v. Saldin (1925), 133 L. T. 
432 ; Ariff v. Bai Jadunath Majumdar 
Bahadur (1931), 47 T. L. R. 238. 

128. Add. Annotation : — Refd. Prout v. Bfunter, 
[1924] 2 K. B. 736. 

175. Add. Annotation: — As to (1) Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

229. Add. Annotation : — Refd. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 

234. Add. Citation : — nom. IIUDSON v. 

Snbllgab, 2 Roll. Rep. 212. 

319. Add. Annotation : — Generally^ Refd. Spyer v. 

Phillipson, [1931] 2 Oh. 183. 

369. For existing citations read “ (1836), 1 M. & W. 
633 ; Tyr. & Gr. 1086 ; 2 Gale, 168 ; 6 L. J. Ex. 
34; 150E. R. 688.” 


PART II. SECT. 3. SUB-SECT. 2.— A. 

44 vlii. .J — Whou a new 

lease Is suhaUtntod for an oxIhUuk one, 
the right of clistrosa for rent duo under 
the prior lease Is at an end. — C bystall 
V. 01J4EN (Alta.), (19271 3 D. L. R. 
80 ; (19271 2 W. W. K. 3/i.-~CAN. 

d I. Alleged lessors unedde. 

to etUer into lease — Uninrorporaied 
bcduA — Canada Morning Nbwh. Ltd. 

V. Thompson, [1930] 8. C. R. 338 : 3 
1). L. R. 833 ; revsg., (19291 2 D. L H. 
144 ; 1 W. W. R. 548 ; 41 IL O. R. 24 : 
revsih. (19281 4 D. L. U. 628 ; (1928] 3 

W. W. R. 35,— CAN. 


PART 11. SECT. 3, SUB-SECT. 6. 

m 1. liased on price of gasoline.] 

— Pltf. leased an automobile nervlcc 
station from deft, oil oo. at a rental of 
8200 per month payable In advance. 
A few days later It was agreed that the 
rent should be paid by the udditlon of 
u charge of two & a half cents per 
gallon, payable on delivery, to the 
price of the gasoline to be bought by 
the lessee fioiii deft. The lease pro- 
vided that It should bo at the pleasure 
of the lessor & determinable forthwith 
on the delivery of a written notice to 
the lessee. The original lease pro- 
vided that the flT*Ht payment of i*ont 
sitould be on July 1, but pltf. wont 
into occupation ou June 10 & agi-ced 
to pay one-half of tho previous tenant’s 
rent for that month. Ou Aug. 1, 
sei^sui'c was made under a warrant of 
distress stated to be for one & a part 
mouth’s rent duo on July 1, & pltf. 
being unable to pay the amount 
demanded, agreed to deft. 'a demand 
that ho take a certain amount for his 
goods from u suggested new tenant 
who was then present. Out of this 
amount the alleged rent was paid Sz 
pltf. drove away. The written notice 
provided for In the loaso had not been 
given to iii|ltf. In an action for Illegal 
distress « eviction : — Held : oven if 
the sum mentioned in tho warrant was 
due for I'ont on Aug. 1. the distress 
was wTongful. Tho distress was ex- 

C ressed to bo for rent due on July 1, 
ut under the arrangement varying 
the loose no fixed rent fell due 8z pay- 
able on any day &: no sum was in fact 
due & payable on July 1, ^ since tho 
rent for tuo part of June had been all 
paid at the time of the sehsuro (t was 
wTongful to Include It lu the distress. — 
Denver v. liiaTian American Oil Co. 
(Mon.), (19291 4 D, L. R. 1063; 2 
W. W. R. 077.— CAN, 


PART II. SECT. 4, SUB-SECT. 7.— 
B. (a)l. 

.] — A mtgee. of land 


who under an attornment clause 
distrains for arrears of interest or 
principal due under his antgo. can i^alm 
a valid distress only on the goods & 
chattels of the mtgor. or his assigns, & 
tho word •* assigns ” does not include 
a purchaser from the mtgor. under an 
executory oontract of sale of land, even 
though such purchaser be actually in 
possession . — klenman v . Ibman, {19241 
2 D. L. H. 146 : 1 W. W. It. 883 ; 18 
Sosk. L. U. 171.— CAN. 


160 vlii. ^ nistress Ad. R. S. A.. 

1922 (c. 07). 8. 6— ^jSfccf.l— lUNlt of 
Montreal v. Lyon (Alta.). (19271 4 
D. L. IL 1012; (19271 3 W. W. R. 
620.— CAN. 


160 lx. .]— Default having l30(n 

made In irrigatlfui raU^s h^vied aguiuKt 
lainl in (lie !>. N. Irrigation District, 
l»rt)ceediijgH were taken which rcHullc<l 
HI the land btjcoming vested in the 
bouiti of trustees for the dlstiict. Thu 
laud was subject to a intge., containing 
an attorumout clause, the lutge. having 
lioeii given prior to the formation of 
the district. Tho board i-entcd the 
land on the crop-payment plan, & Its 
tenant, having disposed of his share 
(if the crop, t he intgee. caused the share 
Tosorved t(» the boaixl to bo seized for 
arrears of interest under its u»tge. 

1 1 (id : the nitgee. was not entitled to 
< list rain for Interest ou the goods of tho 
boanl, therefore, the boaid was 
entitled to said shai*e of the crop. — 
.lNCOUl*ORATIiJ> HYNOD OF IlUliON 

Diocesf. r. LF.THimiDGFi Northern 
iKHiOATioN District Tiu'STkes, (19301 
2 W. W. R. 503 ; 4 D. L. R. 10.35.- 

CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

q (p, 303) I. Goods in which taiant 

has benefif'utl tn/rresf.] — Under Disti'ess 
for Kent Act. 1888, a lojidlord, who haa 
(distraiuod for rent on goods, the pro- 
perty of another. In which his tenant 
has a bcnodcial Interest under ogi-eo- 
mout to purchase at the time of dis- 
tress, Is entitled to exercise his 
remedies awdnst such goods, notudth- 
standing that at tho time of making 
the declaration referred to in sect. 10 
such other person may have rightfully 
determined tho tenant’s henedcial 
interest.— S talley t?. Haigh, (1928] 
S. A. 8. R. 230.— AUS. 

sb. Goods sold trfter aeirore for taxe^ 
c^ left in charge of city chamberlain ,] — 
Held : liable to seixure for rent duo to 
U»e ortgioal landlord. — Lanoton v. 
Bacon (1859), 17 U. C. R. 569.— CAN, 

PART II, SECT, 5, SUB-SECT. 8. 

261 ii. .] — The remedy of dis- 


tress is not available against the Crown, 
K tho interest of tho CJrown cannot be 
affected by any distress made by the 
landlord. — A.-G. FOB Canada r. Gor- 
don, (19251 1 D. L. R. 654 ; 56 O. L. R. 
48.— CAN. 


PART II. SECT. 6, SUB-SECT. 4.— C. 

286 li. .] — L. was the tenant 

of deft., & carried on a piibllo trade 
of sala.mun of motor supplies, & he 
also acted as agent of pltf. co.. receiving 
goods manufactured by pltf. for sale 
or return, subject to oertuln conditions. 
These goods were delivered under a 
memorandum, which on its faee was a 
delivery note, to L. as agent. A con- 
signment account was kept showing 
the goods said & in stock. This was 
signed by 1 . as consignment agent, & 
given from time to time to pltf. L. 
fell into arrtjars with Ids rent, & 
SGCi’Otly left the premises. Deft, dis- 
trained on L.’s property on tho pre- 
mises, Including gc»ods which had been 
delJvGivd by pltf. to I*, on sale or 
return : — Held : under the memo- 
randum the goods delivered to L. by 
pltf., & misold, remained tho property 
of pits. : at the time of distress L. was 
tenant of deft. & bad custody of pltf.’s 
goods upon the premises ; tho goods 
were exempt from liability to distress, 
& deft, w'as ordered to deliver them to 
pltf. — Pkrdiuau Rubber Co., Ltd. v. 
i<ADKK, [19281 S. R. Q. 144.— AUS. 


PART II. SECT. 6, SUB-SECT. 4.— D. 

■d. Market — Goods I'a.] — Whore pltf. 
was not using premises as a market, 
but simply as a sliop In which to offer, 
in the ordinary vray, goods purohoseii 
to be sold for a profit ; — Held : a 
claim for exemption, on the ground 
that tho ^ods seized were in a public 
market for sale, failed. — Bent v. 
McDougall (1881), 2 R. & G. 468; 
2 C. L. T. 262.— CAN. 


PART II. SECT. 5, SUB-SECT. 10. 

sf. Not grain renwved*(t sold under 
erecutiem before claim for rent made.V— 
DouoiJis V. Carrington (1914), 29 
W. L. R. 90 ; 7 W. W. R. 59 : 7 Sask. 
L. R. 80 ; 20 D. L. R. 919.— CAN. 


PART II. SECT. 5. SUB-SECT. 11. 


h i. .V— Bloemfontein 

MuNiciPALrry v. JArKSONS, Ltd., 
(19291 App. D. 266.— S. AF. 


q I, Goods assimtdA — Farr v. 

Annabuc. (19261 2 D. L. R. 127 ; 68 
O. L. R. ^87.— CAN, 


160 vU. 



VoL ZVm.-^Di3treBS. Oases 400- 728. 


400. For « No. 369, anie,'* read “ No. 251, ante.** 

421a. Agreement with one of two Joint 

tenants.j-^Premises were demised to two 
persons jointly ; one of them hired from 
applts. a piano under a hire-purchase agree- 
ment ; — Held : the piano was liable to distress 
for arrears of rent of the premises under lajuv 
of Distress Amendment Act, 1908 (c. 53), 
8. 4 (1), although the other of the joint 
tenants had not been a party to the hire- 
purchase agreement. — Gamage (A. W.), Ltd. 
v. Payne (1925), 134 L. T. 222 ; 90 J. P. 14 ; 
42 T. L. R. 138, D. C. 

423. Add, Annotation : — Distd. Smart Bros., Ltd. 
V. Holt, [1929] 2 K. B. 303. 

424. Add, Annotation : — Distd. Smart Bros., Lid. > 
V. Holt, [1929] 2 K. B. 303. 

424a. .] — The tenant of a dwelling-house j 

hired goods from pltfs. under a hire-purchase j 
agreement, by which he agreed to pay i 
punctually the instalments & also the rent * 
of the premises on which the goods might be. 
By a clause of the agreement, in case of any 
breach, the owneis might, by written notice, 
forthwith determine the agreement, & there- 
upon neither party thereafter should have any 
rights under >t. The instalments being in 
arrear, pltf. served on the hii'cr a notice 
teiminati ng tlie agreement, & claiming a 
return of the goods. A distress was sub- 
sequently levied on behalf of the landlord, 
& the goods the subject of the hire-purchase 
agi'eement were seizini. In an action by the 
owners for illegal distress, the county ct. 
judge gave judgment for pltfs. : — Held : as 
soon as the notice terminating the agreement 
was given tlie right of the hii'or to TK «session 


of the goods was at an end, & neither party to 
the agreem ent had any rights under it. Wh en 
the distress was levied there was therefore no 
hire-purchase agreement in force relating to 
the goods, & they were not at that time “ com- 
prised in any hire-purchase agreement ** 
wdthin I jaw of Distress Amendment Act, 
1908 (c. 53), a. 4. & the distress was illegal. — 
Smart Bros.’, Ltd. v. Holt, [1929] 2 K. B. 
303 ; 98 L. J. K. B. 532 ; 141 L. T. 268 ; 
45 T. L. R. 504 ; 35 Com. Caa, 63. 

460. Add, A nnotatio7i : — Retd. OaJkley v, Lyster, 
[1931] 1 K. B. 148. 

475. Add, Annotation : — Refd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K*B. 080. 

517. Add, Annotation : — Refd, Barratt Richai’d- 

son Cresswell, [1930] 1 K. B. 086. 

523. Add, Annotation : — Consd. Drughom v, 
Moore, [1924] A. C. 63. 

524. Add, Annotation : — Refd. Tredegar Viscount 
t;. Harwood, [1929] A. C. 72. 

681. Add, Annofntion : —Retd, Allen v. Royal 
Bank of Canada (1925). 41 T. L. R. 025. 

583. Add. Annotation: — A-s to (1) Refd. Allen v. 
Royal Bank of Canada (1925), 41 T. L. R 
025. 

623. Add. Annotation :~-Retd, Barratt V. Richard- 
son it Cresswell, [1030] 1 K. B. 080. 

654a. Distress by landlord In per- 

son.] — There is noticing in tlie above Act 
to x)revent an uniMiriiOcated landlord from 
distraining in person. — ^Jackbon v, Bennan 
(1893), 37 8ol. Jo. 2S2. 

723. Add. Annolaiio)i ; - Expld. Davhis v. PropiM-ty 
A. Hevorsionary Invcstmimts Corpn., LUl., 
(1929] 2 K. B. 222. 


PART II. SECT. 6, SUB-SECT. 12. -A. 

406 i. General rule — Goods not 
privileged,}— W [ton a losaee sublet s 

J promises to a eub-lossec, the head land- 
ord may diHtrain upon the goods ot 
the Hub-lcsKoe for all the I'cnt owing by 
the leasee. — lie CiiAMnnuLAiN & Pkkk* 
LESS 13UMrF4R & ACCE880UIK8, LTP., 
119211 4 D. L. u. 298. CAN. 

PART II. SECT. 5, SUB-SECT. 13. 

•J. Conditional Sales Acl—Jnterrsl of 
seller uwier comiUioTiul sali:.\~ A land- 
lord Is not entitled to distrain on the 
interest of a sillier in goods bought by 
the tenant under a conditional sale 
agreement, even though the above Act 
has not been complied with. — B ell & 
ScHiKSEi. V. Jacobson & Wicitzeb. 
[19251 2 D. L. a. 393 ; 119251 1 VV. W. 
a. 913.— CAN. 

PART II. SECT. 6. SUB-SECT. 1. 

440 iv. .1 — ALEiKItT V. STOBKY, 

U 92 ."») 4 U. L. a. 374.— CAN. 

440 V. . 1 — The attornment clause 

In question herein, w'hlch was contulned 
in an agreement for the sale of land, 
held not to bo affected by the eecelera- 
tion clause In said agreement ; &, 

therefore, since there was no rent duo 
under the attornment clause at the 
time the distress, with respect to which 
this action was brought, was made, the 
distress was bod & the purchaser 
entitled to damages therefor. — B ubrkll 
t>. Watt & Hardinoe, (1928j 3. D. L. II. 
505 ; [19281 2 W. W. IX. 48l— CAN. 

PART U. SECT. 6, SUB-SECT. 4. 

•k. Cm-cnani to mtmner ‘fallow— 
Forfeiture cUtune on exectUion .] — A 
lease of farm lands on the crop-pay- 
ment plan also providcjd by a clause 
following the habendum that the lessee 
should pay yearly a certain sum per 
acre for each acre of the portion agreoa 


I to l o sac ri. r-lullowcd wiilcli hIiouIU 
not b", .suuiii»»*i'bjilowc<J, & a further 
I sum per uc.rc ; t tne exphuliou of iho 
I torni for every aiTc ij<»t left ploughed us 
i agreed, A forfo'.un* clause provi<J<‘d 
i i Imt in the' ovonHinivi alia) of l.he g<»ods 
■ of the h'KKCo being taken In exeeulion 
' or a writ of execulion bcifig issued 
; against theni, ilu' then cninoit yeai’s 
; rent siiouhl iiuinediuiely beeoiiie. duo 
! «S: itayablo ^ tJie tei tn sh(»uid iriiiiu'- 
<ilat<'iy boconio forfeited &: void. On 
a motion, in an a(di»»n for wrongful 
distrcKH, to continue an injunetnui until 
iriui Urld ; jiftsuining but without 
deciding that tla* clauHC following lUo 
I hohciulnm Was i»arl thereof, the for- 
j fejtiiro rlau.v«' eould not be apjjlicd so 
I as to rende r iiuiiKsliutely payable 11j<! 

amount agnrd on as poyabh; for 
i failure t«» sumiuer-fallow ; suehajnouut 
' did m>t full due. until the day after the 
j latest day the lessee had to do the 
! wojk, tSc, since that yxu'iod hfwl not 
exfdred when the lessor distrained with 
respect, to said amount, the tllstress 
was senihle illegal. — tlARROW r. JUlJiJt, 
119311 1 W. W. It. 129.— CAN. 

PART II. SECT. 6. SUB-SECT. 6. 

466 iii. .1 — A dfstresH for 

rent, when rnad;? at night, 1 h invalid 
even as against a third party, when the 
tenant has not w'alved the objection. — 
Koacij r. Lappab, 11026) 1 D. L. R. 
391 ; 119261 1 W. W. R. 74 ; 20 Bask. 
L. K. 210.-~CAN. 

461 i. of irrcgnlarUv hy tenant 

— Wlidher dudrtM valid an against third 
party.] — Hoacii v. Lajkpab, [1920) 1 
1). L. R. 391 ; [19261 I W. W. U. 74 ; 
20 Bosk. L, li- 240. — CAN. 

PART II. SECT. 6, SUB-SECT. 6.- B. 

482 li. .1 — 8 Anne, ». 7, vvbich 

contiriiK'S the right to distrain for six 
months after the expiration of the term 
If the landlord’s tiUo & the possession 
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of Mm tenant. e«>n(lnue, Jh inapplleai>lo 
win re the teroi has Ixm.'u put an end to 
by a forfeit ur-'. Tin.' duesilon vvluither 
a b iiiJiit'H tmin has Ixxiii endetl dt)CH 
not depend Uf»on the fact of pOHNCssloii 
blit ujxm the <‘ontiTm.ed exlritciKjc of his 
right to (losseshlon. Tim taking by a 
veinJor of nn order for sfieeltlo per- 
formunee of t Inj agreuiinmt for salo A, 
for a writ, of possesHlon is limoiiHlHtent 
wilh the contlfuiain'o of the relation- 
shlj) (»f landlord it tenant, cu'eat.t^d by 
the agreement between Jdm K. tho 
pur<'lius< r ; a diHlrc-sH made after 
tbe Issue of the writ of imsHession Is 
wrongfully made,. - Swknnon v. 
Mr|l..MOYi.ii;, 1 1 930 1 2 W. VV. It. 3S2 ; 
3 M. J;. R. lg>9. - CAN. 

PART II, SECy. 7. 

498 1. General mU — Jjand (ml of which 
rent issues. I — ’Iho dlHt rcsa was void 
ah iniiUf on tho ground that it won not 
made on tlio prcinlsoa in respect to 
which tho rent waa claimed. — IU tkuell 
t'. WArr& llAHDINUK, 119281 3 1). L. li. 
505 : [19281 2 W. W. R. 482.— CAN. 

PART II. SECT. 9, SUB-SECT. 8. 

566 111. — I— W here Uicrc was a 
crop payment lease, & prior to tho 
lease there was a intge. over tho 
))roperty & the mtgecA. hod oxcrcified 
their right to take posiajssion : — Held : 
the lessor bad no right to distrain. — H. 
r. Sullivan. [19241 2 I). L. It. 429; 42 
Can. Crirn. C^», 44. — CAN. 

PART II. SECT. 11, SUB-SECT. 1.— 
B. (b). 

762 i. KxpnlsUtn from premises — 
IS (ft permiHsihU .] — A larnlloni distrain- 
ing is n»it ontitJed to lock ui>lhe W'holo 
of tbe demjstxl pi einises so as to exclude 
the tenant thendronL—RLACK v, 
Btebnicki, (1930) 4 D. L. It. 715; 2 
VV. W. It. (m; 39 Man. L. R. 123; 
revsg., 119301 2 D, L. It. 875 ; 1 W. W. It, 
437.— CAN. 




781. Add* CUatian : — ^after •• Bx. Oh.** add revsg. 
S. O. sub rum* lasTLAmy v. Tancbjbu> (1850), 
16 Q. B. 664.** 

782. Add. AnrtotaUon : — As to (1) FoUd. Daviea v. 
Property & Reversionary Investments CJorpn., 
[1929J 2 K. B. 222. 

787a. .] — (1) A notice of distress which 

specifically sets out each article that has been 
distrained, or which, while not specifically 
setting them out, is to be interpreted as mean- 
ing that all the goods on the premises have 
been distrained, is good. 

(2) A notice which, after setting out certain 
specified articles, continued “ « aU other 


goods upon the premises (unless speoiaUy 
exempt) sufficient to satisfy the amount 
of this distress **:— -Held •• bad.— -D avies v . 
Property & Reversionary iNVEsrjiENTS 
CoRPN., [1929] 2 K. B. 222 ; 98 L. J. K. B. 
516 ; 141 L. T. 256 ; 93 J. P. 167 ; 45 T. L. B. 
434 ; 73 Sol. Jo. 252 ; 27 L. G. R. 600, D. O. 

788. Add. Annotation : — As to (2) Held. Davies v. 
Property & Reversionary Investments Oorpn., 
[1929] 2 K. B. 222. 

739. Add. Annotation : — As to {3) Retd. Davies v. 
Property & Reversionary Investments Oorpn., 
[1929] 2 K. B. 222. 


PART II. SECT. 12, SUB-SECT. 3.— A. 

779 Iv. .] — Maodonaud t». Oum- 

MINOS (1892). 8 Man. L. B. 406.— CAN. 

PART II. SECT. 12, SUB-SECT. 3.— 
C. (f ). 

833 1. Ejfect of — Property seUed under 
Absconding Debtors Ad.\ — Property 
seized upon a warrant issued under the 
above Act is not liable to the landlord 
for a year’s rent. thouKb notice of his 
claim is given to tbe Hoorifl before the 
delivery of the property l.o the trustees. 
— STAMTON V. JOHNSTON (1858), 4 All. 
54.—CAN. 

PART II. SECT. 13, SUB-SECT. 2. 

880 i. Dar to action for rent — Goods 
insuffloieni to satisfy renL} — The exist- 
ence of a distn^HH Is, mitll the sale, an 
answer to an aotlon for rent, regardless 
of whether the distress bo eufflelent or 
not to satisfy the amount (or whlrb t he 
levy is made. — F awkll tJ. ANnm^w, 
[19171 2 W. W. 11. 400 ; 34 D. L. K. 
12 ; 10 Sask. L. U. 162.— CAN. 

PART II. SECT. 13. SUB-SECT. 7. 

k i. Af/reenumt for laivdlord to 

ftid in — Between lafullord A' clteUieX 
rnortgagie..] — aiTatigeniont made 
between a chattel mtffeo. of a tenant 
& the landlonl that the latter should 
seize for rent Sc make all the necessary 
ariungemouts for the sale on behalf 
of both of them : — Held : on the 
evidence, to inclmlc the right of the 
landlord to bid hi. If he sJiuuld wish to 
do so. Moreover, Ujo intgee.’s conduct 
at the sale was held to estop him from 
complaining merely on tlio ground that 
the landlord bid in the goods. In view 
of what occurred at the sale held, 
however, the sale was invalid & the 
rights with respect to the goods sold 
remained the same os if no sal(! at all 
had been had.— Hart v, Yauwoop, 
119313 2 W. W. II. 435 ; 3 I), h. K. 
291.- -CAN. 

PART II. SECT. 13, SUB-SECT. 10. 

si. On goods sold umier condUional 
sale by wife to husband — Bailiff*8 sale 
a mere pretence.) — Barlow v. Breb/.b 
(B. 0.). 119*71 1 W. W. R. 270.— CAN. 


PART 11. SECT. 17« SUB-SECT. 1.— C. 

1 1 , Benioval must be during 

tenancy.) — Held : the rights of the 
landlord, under Distress for Hent Act, 
1737 (c. 19), a. 1, to follow goods 
removtxl by the teuaut, applies only 
to goods removed during the tenancy. 
— He McKay & Adams, Ex p. Vest 
(1929), 47 N. 8. W. W. N. 88.— AUS. 


Hi — — To entitle a landlord 
to follow Sc distrain iV sell goods which 
his tenant has removed from the 
demised premises it is neoeesary tnat 
the rent should bo actually due at the 
tlnje of the tenant's rentovol of the 
goods. If no rent Is due at the date of 
romoval. Sc the landlord follows Sc 
distrains A sails the goods for rent 
subsequently falling due, tbe dJstrees 
& Illegal Sc the landlord is 

liable in damagee. — ZuBotmRaKi v. 


Dure, [1924] 4 D. L. R. 326; 8 
W. W. R. 49.--CAN. 

e i. Necessiiy for ."] — A landlord 

on becoming aware that his tenant 
who was in arrear with his rent was 
removing the invccta et ilkUa, prevented 
the tenant from doing so by force 
without any application to the ot. for 
an attachment or Interdict ; — Held .♦ 
the landlord 's hypothec was inoperative 
until an order of attachment was 
obtained from the ot.. & tbe landlord 
was not entitled to prevent forcibly 
the removal of the invecta et illaia. — 
Hbody V. Johnson (1923). 44 N. L. 11. 
190.— S. AF. 

PART II. SECT. 17, SUB-SECT. 1.— F. 

1000 iv. .1 — A lease to O. 

provided thot in ease the lessee 
attomptud to abandon the prtimises or 
to remove his goods Sc chattels so that 
there would not be a sufficient distress 
for three months* rent, the rent for the 
current Sc ensuing three montlis 
should immediately become duo. The 
premises wei-o in fact occupied by a co., 
of which C. was a shareholder Sc 
official, though no assignment of the 
lease was made. The oo. p^ocei^ded to 
abandon the premises- & to remove its 
goods. & the lessor distrained : — Held : 
this clause did not Justify a seizure of 
the oo.’s goods, upon which there was 
no right to distrain for rent not in 
arrear. — Crystal, Ltd. v. Wii.lard 
Kitchen, Ltd., I1924J 2 D. L. R. 1051 ; 
2 W. W. R. 344.— CAN. 

PART II. SECT. 18, SUB-SECT. 2. 

1064 I. What constituUis — Goods not 
in actual possession of distrainor .] — 
Where goods distrained for rent have 
])een impounded on the preuilses, it is 
not essential that the landloni or 
any one on his behalf should remain 
on the premises in possession of the 
goods ; & whore such goods are after- 
wards removed by a pcrs«)n claiming 
them as the true owner thereof under a 
bill of sale, the landlord, in the absence 
of proof of abandonment of such 
distress, may maintain an action for 
pound breach (or treble the value of 
tbe goods so rempved, — Clravk r. 
Commercial Loan Sc Finance Co., 
Ltd.. [19301 N, Z. L. R. 926.— N.Z. 

g i, Distress on goods subject of 

hire 'purchase agreemenf—Hepossession 
by oumcr wiUtout knowledge of distress.] 
— Forrest e. Washing, [1929] W. A. 
h. R. 49.— AUS. 

PART 11. SECT. 18, SUB-SECT. 8. 

1071 i. Hceeption — Upon fresh pur* 
suit — Loss of rii^t.] — In the case of 
pound breach or rescue of goods dis- 
trained, the right of recaoUon on 
fresh pursuit, which Is e:»iained to 
mean without delay, is not defeated by 
more lapse of time, but by some want 
of diUgenoe on the part of the party 
seeking to exercise the right. — ^M ay v. 
MoRRia 0929), SO S. R. N, S. W. 355 ; 
47 N. S. W, W. N. 152.~-AU8. 

PART 11. SECT. 10, 8UB-8ECT.,.3. 
m L — dlstiWM is fficoes- 
dva when tlie value <4 the goods 
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seized was unreasonably greater than 
the amount of rent due, &, in such a 
ease, nominal damages will be pre- 
sumed. — Rowan v. Costello, [19281 
3 D. L. R. 744 ; (19281 2 W. W. R. 343. 
—CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
C. (a). 

t 1. .1 — Dicks v. Barbour 

(P. B. I.), [19271 4 D. L. R. 478.— CAN. 

PART II. SECT. 19, SUB-SECT. 4 .— 
E. (b). 

g i. .] — Held : a replevin bond 

with one surety was sufficient. — 
Taylor ». Burpee (1861), 10 N. B. R. 
(5 All.) 191.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

E. (0) i. 

• 1 . j — p. brought a re- 

plevin action, Sc the goods were de- 
livered to him. Thu Judgment in his 
favour was reversed, but return of the 
goods or damages for their detention 
was neither demanded nor adjudged ; 
— Hehi : as the obligees could In the 
replevin action have oladmed ik ob- 
tained an order for return of tbe goods 
or for damages, they could nut claim 
it in an action on the replevin bond. — 
Pktrte V. lliDKotrr, [1925] 1 D. L. R. 
1078 : (192.5 1 S. C. R. 347.— CAN. 

8 ij. ,] — Travis v. S.Mmi, 

[1930] 3 D. L. R. 231 ; 1 M. P. R. 57. 
— -CAN. 

a i. Goods liable to seizure.] — 

Martin v. Passarini, [1928] I D. L. R. 
636 ; 69 N. S. R. 460.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

F. (a). 

p (p. 380) 1. Breach of covenant 

forf cuing rent claimed — Admissible .] — 
In an action ot replevin by a sub-lessee 
against the lessor, pltf. is entitled to 

f )rovo, on oross-examlnation of the 
essor, that there had been a breach 
of a covenant In the lease which for- 
feited the rent claimed, the sub-lessee 
being entitled to the benefit of such 
covenant, though there has been no 
assignment of the loose in writing. — 
Rjonuettb t>. Hebert (1905), 37 
N. B. R. 68.— CAN. 

zt. Stay of proceedinas — When 
ordered .] — ^Dewhurst e. mc(3oppin 
(1870), 17 Gr. 572.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
F. (d). 

■V. By vhat persons'--^;** Owner " of 
flroods.] — i»ltf. offered for sale at public 
auction certain cattle, for which deft, 
bid Sc was declared the purchaser. Tbe 
terms of the sale were that for any 
cattle sold the purchaser was either to 
pay cash or deliver an endorse pro- 
missory note to be approved of by pltf. 
Deft, having a money claim against 
pltf. Sc desiring to make a settlement 
with him, opemy took the stock to his 
farm without paying cash or giving an 
approved note : — Held : pltf. was not, 
when he commenced this action for 
replevin, the " owner '* of the oattle 
Sc there was not a wxongfol taking 



1296^ Eildenoe—Terms of tenanoy.]—If a 

tenant suing his landlord for a wit)ngful 
distress does not put in the agreement of 
tenancy, the jury, as against him, mav infer 
its terms from his own admission or his own 


▼oL Ottii 1888 a^14M. 

evidence in the case. — OoWNB v. Oobobbt 
(1862), 10 W. B. 3i7. 

1271. Add, Annotation : — Raid. Elliott p. Boynton, 
[1924] 1 Ch. 236. 


Part III. — Distress for Rates. 


1896. Add, Annotation Refd. L. 0. O. v. Hackney 
B. C., [1928] 2 K. B. 588. ^ 

1409. Add, Citation : — 2 B. R. A. 949. . 

1412. Add, Citation : — 1 B. R. A. 460. 

Add. Annotation : — Consd. L. 0. C. v, Hacknev 
B. C., [1928] 2 K. B. 688. 

1418. Add, Annotation : — Folld. Ij. C. 0. v, Hacknev 
B. 0., [1928] 2 K, B. 688. 

1418a. .] — Where a rate, duly made 

& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being hold in readiness for use, & 
not being fitted for any use, & a distress 
warrant has been issued by justices in enforce- 
ment of payment of such rate, an action 
of replevin wiU not lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on beneficial occuypation. — 
London County Council v, Hacknky 
Borough Council, [1928] 2 K. B. 588 ; 97 
L. J. K. B. 694 ; 189 L. T. 407 ; 92 J. V, 
138 ; 44 T. L. R. 692 ; 26 L. G. R. 366. 

1414. Add, CUation : — 2 B. R. A. 019. 

Add, Annotations : — Refd. Kingston Mill, 
Stockport V, Owen (1928), 92 J. p. Jo. 782; 
L. C. C. V, Hackney B. 0., [i92ii} 2 K. B. 
588. 

1419s. .] — The poor rate paj-’shh- in 

respect of a dwelling-house of which pltf. 
was weekly tenant was £6 10s. a yeaV. A 
demand noi>e for a half-year’s rate, namely 
£2 15«., was served on pltf., but he failed 


to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord’s 
daughter* on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf .*8 goods, although, before they signed the 
warrant, tlie landlord’s daughter had addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which' one of the 
justices was aware: — Held: although, if the 
full facts had been proved, it would have 
been apparent t.i> the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 
properly before them, they had acted 
correctly in point of law on the evidence 
which nad been so — Palmer v. 

Crone, 11927] 1 IC. B. 804 ; 96 L. J. K. B. 
004 ; 137 I4. T. 88 ; 91 J. P. 67 ; 48 T. L. R. 
206 ; 25 L. G. R. 101. 

1420. Add, Annotation .'— Refd. Gateshead Assess- 
ment Committee v. Redheugh Colliery, [1926] 
A. C. 309. 

1422. Add, Annotations : — Refd. Palmer v. Crone, 
[1927] I K. B. 804 ; Lowery v. Kingston- 
upon-Hull Cor}>n., [1980] 1 K. B. 808. 

1428. Add, Annotation : — Retd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1424. Add. Annotation : — Refd. Pigg v. Weardale 
Union Tow Law Overseers (1023), 22 L. G. R, 
17. 


within Ropleviri Act, II. 8. O.. 1927, 
8. 2 . — McKee v, IhSHER, [19901 2 
D. L. R. 14 ; 64 O. L. R. 634. -CAN. 


PART 11. SECT. 19, SUB-SECT. 4.— 

F. (e). 

a i. Btfect 0/.] —Alexander v. 

COWIE (1880), 10 N. B. R. (3 P. & B.) 
699,~0AN. 

PART II. SECT. 19. SUB-SECT. 4.-- 
F. (f). 

•d. PlairUiff ordered to return Qoods.] 
— Pltf. obtained possession of gnods by 
virtue of an order for replevin Ha subso- 
quently discontinued bis action : — 
HeUt : the ct. bad power to order the 
return of the groods. — Passarini v. 
Martin, [1926] 2 D. L. B. 914; 08 
N. S. R. 121.— can. 


PART II. SECT. 19, SUB-SECT. 6.— 
A. (a). 

1259 I. Against kmdlord — Pleading.] 
—Scott v. McCabe (1871), 31 U. O. R, 
920.— CAN. 

to. Whether proof of value of goods 
necessary — Value admUted by defendani 
acceigded . } — Martin v, Passarini, 1 1 928 1 
I D. L. R. 636 ; 69 N. S. R, 460.— CAN. 

sp. Againsh haUiff dt auctioneer — 
Rigid of defendants to proieetion of 
Magistrates Courts Aet, 1008.} — Where 
a aodng in areod faith selEes goods 
bolongiog to A., under a distrem 
warraat directed agalxtst B., 8r where 
an auctioneer at the request of the 
balUfr 6c in good faith eeila such goods, 


both the bailiff & the auctioneer are 
eiitlLlcil to the pri>tectlon afforded i)y 
above Act. — K k\vknk v. Buchland A 
Sons. (J928J N. Z. L. Tl. 818.— N.Z. 


PART II. SECT. 19, SUB-SECT. 6.^ 

A. <i). - 

1275 i. lUeattl ctdry — Entry at niyld 
~I*remvtioti of rctnoval of goods — 
Actual darmge.] — Baldhit v. Dixon, 
II931] 2 D. L. U. 437 ; 1 W. W. J(. 21. 

—CAN. 

d I, .] — Where a landlord 

follows & distrains 8a sells goods tor 
rent subsetiucntly falling due, & the 
distrese & sale uie illegal ; — Held : the 
quatdum of damages fo the full value 
of the goods lost to the tenant after 
allowing lor cleprt'cUitlon, but exem- 
plary damages cannot be awarded 
where the landlord coiuddored that he 
was acting within bis rights 8c did not 
act in a wanton or insolent manner in 
making the seizure,-' Z urouvinski v. 
Duke. [1924} 4 D. L. II. 326 ; 3 

W. W. R. 49.— CAN. 

PART 11. SECT. 19, SUJS-SECT. 5.— 
C. (a). 

j, . 1 — While it seems that 

an action for distraining for more rent 
than is due cannot be luaintaineil 
without a tender of the sum that is 
actually due, this principle does not 
apply to an action for an excessive 
distreM. — R owan v. Costello, 11928] 
8 D. L. R. 744 ; 119281 2 W. W. R. 343. 
—CAN. 
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PART HI. SECT. 1. SDB-SEOT. 1. 


pi. .} — Where a 

tA^imrit under a lease has eovuuantcd 
to pay ivll municlital (axes, the landlord, 
againKt whom the taxes aic osHesHed, 
is a nerson llalde theicfur with the 
tenant under Mercantile Law Ainond- 


meni Acjt, 1866, 8. 6, & payment by the 
landlord to the creditor, the city, ia a 
pn*pn(UilHlte to the landlord brccmlng 
entitled to tho seouritice or to use the 
remedicH of the oity. But the city's 
right of distress is nut a security under 
the Act, nor is It .t remedy which, upon 
payment, the laiKllord can urn. — lie 
Hi NCiSTON -S mith, Kx p. MacPheiwon 
Kwtate, 119241 3 D. L. Jl. H44 ; 2 
W. W. U. 1081 : 34 Mat). L. li. 312 ; 
6 C. B. R. 41.- CAN. 


PART III. SECT. 1. SUB-SECT. 2. 

tg, (Jowls held as ymrcJtaaer under 
condUional sale, agrerntenl.] — Under the 
Mcflicine Hal, (''barter goods In tho 
possessiou of the person taxed may be 
Hfizc‘d dr; sohl for sueb taxes as arc 
mode a lion on land, (»vcii thougii his 
intcrcfit therein is only that of a vendee 
under a oondltlonal sale agrooment ; 
where, however, the taxes with respect 
to which the distress Is made are not a 
lien on land, it Is only tho interest of 
the taxpayer In goods held by him 
under a conditional sale agreement 
that may be wild. — Canadian Hoff- 
man MAoiuNERy CJo., Ltd. v, I^Iedioine 
Hat cm, (19.31) 2 W. W. R. 121 ; 3 
D. L. R. 196.— CAN, 



OaaM 1481—1686. lifOLiSH AND Emube 

1481. Add, Annotation: — As to (2) RefiL B. v. 
North, Ex p. Oakoy (1926), 43 T. L. R. 60. 

1488* Add, Annotation: — Ae to (1) Refd. L. 0. C. 
V, Hackney B. C., [1928] 2 K. B. 688. 

1446. Add, Annotation : — As to (2) Refd. R. v, 
London CJounty Oonncil, Ex p, Entertain- 
mentB Protection Assocn., Ltd., [1031] 2 
K, B, 216. 

1462. Add, Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1471. Add, Annotation: — As to (1) Coned. R. v, 
Norfolk JJ., Ex p. Porter (1926), 43 T. L. B. 
63. 

1472. Add, Annotation*: — Folld. R. v, Norfolk JJ., 
Ex p. Porter (1926), 43 T. L. R. 63. 

1484. Add, Annotation : — Refd. L. 0. C. v, Hackney 
B. C., [1928] 2 K, B. 688. 

1489. Add, Annotation : — Refd. L. O. C. v, Hackney 
B. C., [1928] 2 K. B. 688. | 

1401. Add, Annotation : — Consd. L. C. 0. v, i 
Hackney B, C., [1928] 2 K. B. 688. 

1506. Add, Annotation: — As to (1) Refd. Palmer I 
V, Crone, [1927] 1 K. B. 804. I 

1682. Add, Citation : — sub nom, Blktohingdox j 
SuiiVBYOB V. Hand, 3 New Sese. Cas! 640. 

1642. Add, Citation :—l B. R. A. 670. 

1548. Add, Annotation : — Refd. L. C. C. v, Hackney 
B. C., [1928] 2 K, B. 688. 


Digest Supplement, 

1582, Add, Citation :—evb nom, Neabb v. Waibek, 
7 J. P. 143. 

1584a. What may be dlstrafned— Goode outside area 
of Drainage Board — Land of person liable 
partly within area.] — Pltf. owned land part 
of which was outside the area administered 
by defts. The amount claimed from him in 
respect of drainage rates on his land, which 
was situate within the area of defts., having 
remained unpaid, defts. claimed to be entitled 
to levy distress upon the goods outside their 
area : — Held : the distress warrant, being 
properly issued against a person liable to the 
rate^ might be executed upon the goods of 
pltf., even though not within the limits of 
the area administered by defts. — Morse v. 
The Ouse Drainage Board, [1931] 1 K. B. 
109 ; 100 L. J. K. B. 238 ; 144 L. T. 182 ; 94 
J. P. 127 ; 28 L. G. R. 196. 

1588a. Costs of distress — Power to levy.]— The 
power given to Comrs. of Sewers by Sewers 
Act, 1833 (c. 22), s. 66, to levy the costs of a 
distress is limited in the cases of distress for 
sums imder £20 by Distress (Costs) Acts, 
1817 (c. 93) & 1827 (c. 17).— R. v, Norfolk 
JJ., Ex p. Porter (1926), 96 L. J. K. B. 
168 ; 136 L. T. 327 ; 91 J. P. 14 ; 43 T. L. R. 
53 ; 70 .Sol. Jo. 1198 ; 26 L. G. R. 44, D. C. ; 
sub '/uym, R. v. Smith, Ex p. Porter, [1927] 
1 K. B 478. 

1604. Add. Citation: — R. v. Lindsey, Parts of, 
Lincolnshire, JJ., Ex p. Bower, 107 L. T. 170. 


Part IV. — Distress for Assessed Taxes. 


1607. Add, Annotations : — Held. R. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [19261 2 K. B. 250. Mentd. Jngle 
V, Forrand, [1927] A. C. 4 1 7. 

1609. Add, Annotation : — As fo (1) Refd. Glamor- 


gan County Council v . Glassbrook, [1024] 1 

I K, B. 879. 

' 1636, Add. Annotation : — Refd. Pickford v, Quirke, 
I Piekford v. I. R. Comrs. (1927), 138 L. T. 

! 600. 


PART III. SECT. 1, SUB-SECT. 4.— A. 

1427 I. Jiy whom made — Collector .] — 
Tho right to Bervo notice & tho 
right to reooivo payment of tnnnlcipol 
taxes rest In the collector of taxes & 
not in the city, & the sorvice of the 
notice 1b not a remedy of tho city wliioh, 
upon payment, tho landlord is entitled 
to u«o against his tenant . — He Hinq- 
BTON-SMITH, Kx p. MACPllEIiSON 
IfiSTATE, [19241 3 U. L. K. 844 ; 2 
W. W. n. 1081 : 34 Man. L. 11. 312 ; 
6 O. B, R. 41.— CAN. 

1427 il. Under Village Act, 

R, 8. 8., 1020 (c. 88).l— The duties of 
theBocretarytrooBurorof a vlUai?eimdor 
this Act do not luoludo (bat of levying 
distrosH. Where no person is appointed 
by the Act for such purpose, tho vllJage 
must appoiut Bome person when 
neccBsary, & where distrt'ss has been 
levied by a peroon not antborlscd, tho 
village may subsequently ratify & 
adopt hlB acta. — M anitoba Oil Pro- 
Ducra, Ltd. v, Lanoenbitbo Vtllauk, 
[19231 4 D. L. R. 2C0 ; 3 W. W. R. 
308.— CAN. 


PART 111. SECT. 1. SUB-SECT. 6.- 
A. (b). 

•k Measure of damages,] — Tho 
Rolrure of goods, worth over $5,000 to 
satisfy a debt of $178 is an excessive 
■eixun>, & a village oorpn. having made 
or ratUled suoli an unauthorised seizure, 
was found liable in damages ; & 
the measure of damages was tho 
dilferenoe between the full value of the 
goods seized & the value of tho goods 
neoessary to be sold to realise the 
amount of the taxes Sc tho incidental 


costs. — M anitoba Oil Proddois, Ltd. 
r. Lanoknbubq Village, [1923] 4 
D. L. R. 200 ; 3 W. W. H. 308.— CAN. 

PART IV. SECT. 1. 

g I, — J — Where several 

quarter Bcctions are stmaratcly aHscssed, 
a soizure for taxes of goodB belonging 
ko a person other than tho person taxed 
or owicr of tho land in poRsoBsion 
thereof can bo mode only for tho taxes 
owing with respect to tho partiouiar 
quarter section on which the goods are 
found. — Sprtnqbank Municipality v. 
Walker, [19251 1 D. L. R. 925 : [19251 
1 W. W'. R. 697 ; 21 Alta. L. R. 344.— 
CAN. 

g II. .] — Under Municipal 

District Act. R. S. A., 1922 (o. 110), 
the right to seize chattels lying on the 
laud taxed, but not belonging to the 
person taxed, is limited to the case In 
which the person assessed Ib in actual 
occupation of the laud. — S cott r. 
Mr^NiciPAL Distiuct of Woodford 
(A lta.), {19251 4 D. L. R. 783 ; [1925] 
3 W. W. R. 727 ; affg., [19251 2 W. W. 

R. 578.— CAN. 

q I. Qfi second distress — First 

didress obstructed.] — When the levying 
of a distress is obstructed by the party 
whose goods oi-e being distrained & 
the distrainer is thereby prevented 
from realising the fruits of tho distress, 
he is entitled to ievv again : & on the 
seoond distress he is not confined to 
seizing the goodspreviously distrained. 
— Giblabon V. rural Municjpalitt 
OF Foam Lake Sc Ward. [1929] 2 
D. L. R. 386 ; 1 W, W. R. 233 ; 23 

S. L. R. 359.— CAN. 
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Q ii. Goods subject of security 

under Bank Act, s. 88.1 — Held: the 
bank was In actual & exclusive possos- 
Bioii of the premlflCB & buHincBS at the 
time when iho city corpn. soizod the 
goods for taxes upon tho realty & for 
business tax ; tho soizure was tnerefore 
invalid. — Brantford City r. Im- 
PERiAi. Bank, [19301 4 U. L. H. 6.58 ; 
65 O. L. R. 625 ; 12 C. B. R. 39 ; affg., 
[1930] 2 D. L. R. 669 ; 64 O. L. k 
671 ; 11 C. B. R. 319.— CAN. 

sm. Right of sheriff to seU land — 
Insujfficient distress .] — Dor d. Beel 
V. Rbaumore (1834), 3 O. S. 243. — CAN. 


sn. .1 — Foley v, Moodiu 

(1858), 16 U. C. R. 254.— CAN. 


Bp. .] — Frazesr V. Mattice 

(I860). 19 U. C. R. 150.— CAN. 


*t. Sale of mortgaged land — Purchase 
by mortgagee — Right of mortgagee — To 
surplus.]— Re Grant (1891), 7 Mon. 
L. R. 4G8.— CAN. 


RV. To whole seeurUy. 1 

— Farrow v. Mabsey^Harris Oo., 
Ltd., [1927] 3 D. L. R, 997 ; [19271 
2 W^ W. R. 639 : 21 Sask. L. k 610.— 

CAN. 


iw. Validity — Failure to give 

notice to “ persons tnieTesied.*^\— 
Standard Tbustb Oo. p. Hiram 
Municipautt. [19271 1 D. L. R. 1063 ; 
[19271 S. C. R. 60.— CAN. 


cx. Notice to mortgagee of 

application for title senl to wrong 
oddrcM.}— H owe v, Kipp, [1927] 3 
D. L. k 1048 J J19271 2 W. W. R. 
522 ; 21 Bask, t R. 637.— CAN. 



Part VI. — Distress under Summary Jurisdiction 

1668. Add. Annoiation .-—Held. R. v. Judge, Ex p. Isle of Ely Justices (1031 ), 100 L. , 


Part VII. — Distress Damage Feasant. 

1732a. .]— Haiirington v. Bush I 1732b. .]— Osway r. Bristow 

(1709), 11 Mod. Bep. 2H* ; Fortes. Rep. 255 ; 1 (1711), 10 Mod. Rep. 37 ; 88 B. It. 015. 

Holt, K. B. 23 ; 88 E. It. 1000. i 1780. Add, Annotation : — Retd. Back v, Daniels 

i (1924), 09 Sol. Jo. 100. 


PART VI. SECT. 3. SUB-SECT. 1. 

1 1. Masters Scrmnts Act, 

1020.] — Under Masters & S(‘rvants Act, 
It. S. S., 1020 (c. 205). a.s It stood 
prior to Its amendment liy 1930, a 
Justice of the peace had no power in 
inaklni? an order auraj'ist a mast<*r to 
impose Imprlsonineid. in default of 
distress. Qu. : whrtinr since said 
amendment, which eliminates from the 
Aot^ the power to cn'orco payment 
agrainst a master by distraining on Ida 
goods, the provisions of sect. 739 of 
the Criminal Code now apply. — 
Burbank r. Zimmkuman, 11930] 2 
W. W. n. 744 ; 3 1). L. II. 810 ; .51 
Can. C. O. 238.— CAN. 

sa. /mjs/siiion of hard lahtoir — 
Vcdidiiu-^Crhninal V<tde, «. 739 (2).] — 
R. V. UiLKY (N. S.) (1905), 14 Cun. 
Crlm. Cas. 34 C.— CAN. 

PART VII. SECT. 6. 

1782 {. Failure to maintain fences — 
Cattle straying on to land ,] — Bolton r. 
MacDonalj) (1891), 3 Terr. L. It. 209. 

—CAN. 

Bb. CediU wandcrino on pnhlic road — 
Jlight of adjoining occupier to imjnnmd.] 
— Where cattle are wandering on a 
public road In the circumslancca j 
spoclfled In Pounds Act, J9I5, s. 17, ) 
they may lawfully bo Impounded under | 
that section by the occupier of land 
adjoining the road, notwithstanding 
that the council of the municipality in 
which the road Is sitiinted has con- 
sented to their being on the road, & 
has thereby w’ulved the rJglit to im- 
pound them given by Local Govern- 
ment Act, 19 1 5 , 88. 4 9 7 , 4 9 8.— 
Moloney v. Wilson, [1929] V. L. R. 
266 ; Argus L. R. 223.— AUS. 

PART VII. SECT. 8, SUB-SECT. 1.— A. 

e (p. 446) i. Notice — Under 

Stray Animals Act.] — On an appeal 
from a summary conviction under the 
above Act for illegal impounding: — 
Held: the conviction should bo quashed 
as the record did not show that tlj<3 
notice required by s. 34 was given to 
the poundkoeper. — Stahn v. Pedtert 
(1922), 70 1). L. R. 285 ; [1922) 2 
W. W. R. 835.— CAN. 

6 (p. 445) U. To detain animaU 

as security for expenses .] — When ' 
animals wrongfully taken under colour 
of damage feasant are impounded in a 
municipal pound & the pound -keeper ' 
receives them in ignorance of the i 
wrongfulness of tlie taking & withfoit I 
participating in the wrong, he has a i 
right £o detain them as security for ' 
his expenses in feeding them & for his 
fees under the bye-law. — M cCaw' e. 
Rtczokpski, [19311 1 w. w. R. 86 ; 

1 D. LTr. 849.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— B. i 

18181. Mustbe a fit A: proper pound,] ! 
— Under Stray Animals Act, 1920, I 


animals itnpoundod must be placed in 
the pound provided !)y I he municipal 
council under s. 9 ; & where a p<iui\d- 
kecfpor placed & kept horses upon a 
feu(^ed quarter section owned by him 
& ae])arated by a road allowanee from 
the pound provided by the municipality 
& the fence being l)rokcn down, the 
horses esoaped or wert^ driven off : — 
Held : the munielpolity was Ilalilo 
under s. 9, as it must bo taken to have 
assumed the risk of placing & keeping 
the horses In a place other tliari an 
antboriHcd pound. — S inw'k:k a. Klkhoh, 
il924] 2 W. \V. R. 755.— CAN. 


PART VII. SECT. 8, SUB-SECT. 1.^ E. 

It i. .] — Wliere under Btray 

Animals Act, 1915, s. *37 (1 ), the posting 
of uotkxiH of sale of impouiido<l aiiinmls 
were not complied with : — Held : th(} 
sale ainounUm to a conversion Ik the 
pound •'( *'por, & the munieijjaiity 
employing Ivhn, were liable In dfunagt^s, 
as (1 ) the ; •'.ting of two notices wit hin 
the rauiijclpainr &. one outsltle it was 
not a compliance with the Act ; 
( 2 ) where nttirnuii. are bmnded, tJie 
pound -keeper Is guitly of iiegJigenco In 
lalliiig to mention the brands in the 
nolict^H. — Lkacii v. Manta iuo Rural 
MuNKTfAi.m No. 2G2 & Mont, 119211 
1 W. W. R. 132 ; .56 I). L. R. 73.5 ; 14 
Bask. L. R. 2.5.— CAN. 


k ii, — .1- Whore tlicre Is 

nothing indioatlng (lie piescnee of a 
tiruiid on an lin|M»nndrd animal the 
j>oundk«:ep< r is not obligetl to feel all 
over ils body in sttartdi of a possible 
brand, in ckrfler properly to deseribe 
tbe animal in the pniscrlbed advertise- 
inent. 

The sale of an impounded liorse by 
a pmmdkeeper : — Held: defective be- 
cause notices of the impounding & r>f 
the sale had not been properly posted, 
& both the pound-keeper the 
inunicipalily whlel. empbiyed him wore 
liable in ♦wivt.TMwTi for tlie value of the 
Ijoi-se at the time of sale. — B rown r. 
itURAL MUNKTRALny^ OF BT. KKANCOIH 
Xavier & IIRelanu (Man.), {192.5] 1 
W. W. R. 42. — CAN. 


1 1. — .] — Where the 

posted & published notices of the 
iiuTmundiiig of tn animal under Btray 
Animals Act, R. 8. 8., 1920, c. 124, 
the owner of the animal was unknowm, 
did not deecrlbe the brand correctly & 
tlie description of the animal was 
insufficient to satisfy the rcqulreiiUiutH 
of sect. 26 (1) of the Act, It was held 
that the sale was Invalid. & that the 
municipality 8: the poondkcei)er were 
liable for the value of the animal, 
which was placed at the amount for 
whtoh it was sold at said solo. — 
Miller and Mutch v. Lorkburn and 
KEU. y Rurau Municipality, I1D28J 
4 I). L. R. 261 ; [19281 2 W. W. R. 66 ; 22 
Saak. L. R. 486.— CAN. 
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•d. Payment of residue to otoner — 
Domestic Animals Act, 1921 (c, 60) — 
Municipal District Act, 1911 (c. 3),] — 
The (?lTect of the Hinoudincmt made by 
88. 27, 28 of the former Act extends the 
period of twelve months provided by 
H. 213 of the latter Act, for applieatJoii 
for payment to the owner of the residue 
of the pro(‘e(‘d8 of sole of an iinnouiidod 
animal, to twenty-four months from 
the (lap* of sale. -UoLLAN t\ Btkklinu, 
[1924] 3 W. W. R. 209.— CAN. 


PART VI!. SECT. 8, SUB-SECT. 2.— A. 

1838 il. ]*ut/mcnl by tm- 

ccrtifiid rhegue .] — The delivery of an 
uncort lfbal eiioquo to the pound keeper 
Is nc>t w *' tlcposlt of t.he amontkt idalmod 
for darnugeH ” within Btray Animals 
Act, It. B. B., 1920, e. 124, e. 34 (I), 
even though the poundkoeper treats 
the cbeuue ns ensh. What the Act 
eonteinplates is Uie payment of money, 
^rhe deposit td U»e money isacondltiou 
precedent l(» the right of the owner of 
the linpmmded animal, which Is relenHcd 
under the sect., to Institute proc-t^odings 
against the i>ei*Hon impounding It. — 
Wiley v. Bookku, 1 1928] 2 W, R. 
329.— CAN. 

PART VII. SECT. 9. 

Bf. Conviction — Under Stray AnU 
mala Act, 1920 |r. 124).] — Whore tlie 
evidence! slmwed that aecused hud 
been wrongfully convleted of an offence 
of unlawfully reseulng cattle under a 
provincijd Act, In that he had merely 
made un attempt; — Held: (])tho 
offence, not being an indirdable oiTenee, 
could not be remitted to the magistraUt 
to convict of an attempt under Grirninul 
Code, s. 949 ; (2) s. 49 (d) of the above 
Act dill not apply to the portion of the 
I>rovlnoe within wlilch the offence was 
chargi'd to have bc<!U cornriiltted. — 
R. r. GuRBKe (1922i. 69 I). L. R. 191 : 
38 Can. Olm, Cas. 139; il922J 3 
W. W. R. 640.— CAN 


PART VII. SECT. 12. 

f I. Measure, of liamagcsA 

— UamagcH were fixed on the basih of 
prlfios obtained at auction Hales, for 
while it may be that prices paid at 
auction sales are not as large ob niti 
usually obtained at private sales, still 
t he prices obtained at auction sales very 
ofU;a have a great deal to do with 
fixing the pricx' of an animal in 
he community. — S inwick v. Ei^fuoh, 
[1924] 2 W, W. R. 756.— CAN. 

f ii. Allowance for pound' 

keeper* 8 fees db expenses.] — In an action 
for damages for the conversion of 
animalii illegally sold at a pound-sale, 
defta. have no right to an allowance 
for the pound 'keeper’s fees or expenues. 
— Lkach V. Mantario Rural Munici* 
fauty No. 262 & Mom, [1921) 1 
W. W. R. 132 ; 66 I). L. R. 735 ; 14 
Saak. L. R. 25.— CAN. 



Owe I 89 i, EirausH amb Empibs Diokst SuPmsMXirr. 


Part VIII. — Distress for other Purposes. 

1870. Add CUcdiUmB:—»ub nom. B. v. Pobdham, L. B. 8 Q. B. 601 ; 42 L. J. M. 0. 163 ; 22 W. B. 86. 


k I, PM. im- 

pouuded a poimdkeeper cattle 

whiob had ooxuo on to hie land through 
a wire fence St claimed domagoB. The 
poiindkeei>er, without obtaining pay- 
ment of the damages or Buenrity 
therefor, releaaed the cattle to the 


owner on reoelpt of the latter’s cheque, 
payment of which was stopped. On 
appeal by the owner the council of the 
municipality decided that the fence 
was not a lawful fence & that nltf , was 
not entitled to damages. Pltf. Buod 
the poundkeopor St the municipality 


for the damagee : — Held : pltf. was 
entitled as against both defw. to the 
damage claimed. — J obnbon v. Mitmi- 
oipalDibtbict of Beavkr Dam, n 926] 
4 D. L. R, 299 ; [1925] 3 W. W. R, 
869.— -CAN, 
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VoL XDL Cases 4-188i. 


EASEMENTS AND PROFITS A PRENDRE. 
Part I. — Nature and Characteristics of Easements. 


4. Add, Annotation: — As to {!) Refd. Sack v. 
Jones, [1025] Ch. 235. 

25. For Distinguished from running powers over 
railway.] ” read “ .]*' 

27. Add. Annotatiom : — Refd. Simpaon v. Wobcr 
(1925), 133 L. T. 46 ; Aldridge v. Wright., 
[1920] 2 K. B. 117 ; Vjinde.rpanf v. Mavfair 
Hotel Co., [1930] 1 Ch. 138; Keewatin Power 
Co., Ltd. V, Lake of the Woods Milling Co., 
[1930] A. C. 640. 

35. Add. Annotation : — .48 to (1) Refd. Callard 
Beeney, [1930] 1 K. B. 353. 


48. Add. Annotations : — Refd. Back t; Daniels 
(1924), 69 Sol. Jo. 160; Hackney B. C. v. 
Metropolitan Asylums Board (1924), 131 
L. T. 136. 

60. Ft)i’ woi’ds at coniiiioncement of para. (2) 
“ Tliero is no distinction ’* road “ T^hero is a 
distinction.’* 

Adti. Annotation: — As to (2) Reid. Aldridge v. 
Wright, [1920] 1 K. B. 381. 

68. Add. Annotation :—As to {\) Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

69. Add. Ajinotaiion : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. M 7. 


Part III. — Creation of Easements. 


89. Add. Annotation A. Ijord Strathcona 

S.S. Co. V. Dominion Coal Co. [1926] A. C. 108. 

97. Add. Annotations : — Expld. & Distd. B. E.. 
Ry. V. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. u. Leetham, [1924] 1 Ch. 557. 
Refd. Birkdale District Electric C»»pp]y Co. v. 
Bouthport Corpn., [1926] A. 0. 356. 

98. Add. Annotations: — Consd. 8 . E. By. v. 
Cooper, [1924] 1 Ch. 211. Refd. Birkd.i.‘-' 
District Electric Supply (’o. v. Sonthporv 
Corpn., [1926] A. C. 356. 

121. Add. Annotution: — Consd. Keewatin Power 
Co., Lid. V. l..ake of the W(^ods Milling Co.. 
[1930] A. C. 640. 

124. Annotations : — For Mentd. Poulton v. Moore 
(1913), 83 L. J. K. B. 875,” read “Consd. 
Poulton V. Moore (1913), 83 L. J. K. B. 875.” 

139. Add. Atmoiaiion : — As to (1) Distd. Aldridge 
r. Wright, [1929] 2 K. B. 117. 

145, Add. Annotation Consd. C<alJard r. Beeney, 
[1930] 1 K. B. 353. 

147a. According to Intention of parties — Common 
approach — Not effective until approach 

cleared.] — S wan v. Sinclajr, No. 615, post. 


156. Add. Annotation : -Apld. Borman v. (irillitli, 
[1930] 1 Ch. 492.. 

166. Add. Amudation. As to (I) Expld. Aldridge 
V, Wright, (1929J 2 K. B. 117. 

173. Add, Annotatioyi : — Refd. Aldridge v. Wright 
(1929), 98 L. J. K. B. 582. 

178. Add. Ayinotniion : — .4.9 io (2) Refd. Aldridge 
V, Wright, [1929] 2 K. B. 117. 

181a. Right of way struck out of draft 

conveyance.]— Oi.Afuc v. Barnics, No. 196a, 
post. 

182. Add. Amiolation : RM, Clark v. Barue.s, 
[1929] 2 Oh. 368. 

183. Add. Annotations : Consd. Dregg r. Bicliards 
(1926), 95 L. J. Oil. 20{h Refd. Aldridge v. 
Wright, 11929] 2 K. B. 117. 

185. Add. Annotation : — Consd. Aldiidge v. Wright, 
[1929] 2 K. B. J17. 

186a. — — .J — In the conveyance to pltf. of 

a hoube A laud there was an express grant to 
her of a way describod as coloured green oji 
the plan indorsed on the deed. 3’he part 
coloured green was four feet wide A forinetl 
po,rt of a wider roadway running along tie; 


PART I. SECT. 2, SUB-SECT. 2. 

20 V. .3 — OArES V. Fish, [1927] 

V. h, R. 88 ; 48 A. L, T. 161 ; [1927] 
Argus Jj, R. 111.— AUS. 


PART II. 

76 1. JDistinguished from profits d 
«rendre.l— B ratt t>. Township of 
Maij>bk. [1927) 1 D. L. R. 1110; 60 
O. L. R. 102.— CAN. 

SO I. DisHnguiahed from lioenoc.J — 
Wbipp V. MACKEYt [1927] I. R. 372. — 
IR. 


PART III, SECT. 1, SUB-SECT. 1. 
«a. Though the public 

cannot acquire ownership of a land, 
it oan acquire over it an easement 


by grant.— UflSAN Kasim Sait v. 
Secretary of Htaitc for India (1923), 
I. L R 47 MnU. 116.— IND. 

PART III. SECT. 1. SUB-SECT. 2.- A. 

98 i. Must not be ultra vires. \ — A 
corpn. having agreed to grant an ease* 
inent to lay pipes over oortain land : — 
Held : the granting of such eaHoment 
being qnltc consistent with the pur- 
poHoe for which the oorpu. was autho- 
rised to bold land. It was competent 
for the corpn. to make such grant.— 
Ranks I’eninsula ELR<^Tnic Powtsr 
Board v, Akaroa BonouoH Council, 
[19231 N. Z. L. B. 880.— N.Z. 

08 ii. Quebec PiU/lie Utility 

Cammission.y-Udd : the above com- i 

1 


mldslon had no po«w to create 
a Horvltude, or any other right, in 

fi ^operty of a “ public utility.** — 
lu.NriiKAL Tkamways Co. V. Mon* 
TIlgAL-KoHD ViLLE, (1924] A. C. 994. — 
CAN. 

PART III. SECT. 1, SUB-SECT. 6. 

•b. Devise of adjfdnina plots to two 
devisees— CondiHtm for mui/Uenance of 
right of v:ay.] — Vanbicklk v. Kelly 
(1877), 42 if. C. K. 274.— CAN. 

PART III. SECT. 1. SUB-SECT. 6,- A. 
n. For ** n ** sulistltuto ** t47a I.** 
o. For “ o ** substitute “ 147a li,” 
p. B'or “ p ’* Hubstltuto ** 147a 111.** 
23 * 
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back of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back premises over the whole roadway 
was enjoyed with the bouse conveyed. The 
habendum in the conveyance was “ to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.’* Pltf. claimed that the 
right to use the whole width of the roadway 
for the pu^ose of access of vehicles to her 
back premises passed to her under her con- 
veyance : — Hetd : that the right claimed 
passed to pltf. by viitue of sect. 0 (2) of the 
above Act, there being no unequivocal ** con- 
traiy intention ” expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right. — Gregg v, Richards, 
[1926] Ch. 521 ; 95 L. J. Oh. 209 ; 135 L. T. 
76; 70 Sol. Jo. 443, 0. A. 

190. Add, Anvoiation : — As io (1) Refd. Gregg v. 
Richards (1926), 95 L. J. Oh. 209. 

195. Add. Annotation: — As to (1) Dlstd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

196a. Right reputed to be enjoyed with land..] 

— Pltf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of 0. in the county of Sussex, 
numhorod on the Ordnance Survey ]Vlap 634, 
a portion of ■035 & 036 ; also of a strip of 
land coloured brown on <ho plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 035 to the high road running from 

O. to a common. Deft, became in Oct. 1920, 
the owner of other plots, numbort^d 052, 053, 
664 & 618 in the same parish. Pltf. had 
previously purchased tlie strip coloured 
brown in 1925, the parcels being as folkuvs : 
“All that strip of land leading from W. 
Fields ’’ — wliich were the plots 052 & 053 — 
“ to the high road rumiing frc^ni tlie village 
of 0. to . , , C. common in tlie parish of 

P. . . .’* ; tlie hitbendnm being to pltf. in fee 

simple “ to the use that the vcaidor his heirs 
& successors in title owner or owners . . . 
of tht) heroditiunents coloured red ’’ — which 
wore the plots 034, 053 & 052 — “ . . . shall 
have full right & liberty ... to pass & 
repass . . . over & along the piece of land 
coloured brown on the s,*iid plan . . Pltf. 
subsequently, in Juno, 1925, purchased at 
an auction sale the plots referred to above, 
034, part of 035, 052 0,53 ; deft, also bought 

the plots nurnbei-s 018 & 054. The plots 
pim*hased by pltf., being Lot 24 in the side, 
were described «« inclucling a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant & servient tene- 
ments, the right of way became merged. 
Pltf. subsequently contnveted to sell plots 
053 & 052 to deft. In the draft conveyance 
submitted to pltf.’s soli’s, by defL’s solrs., 
a right of way was inserted in favour of the 
piirchasiw (deft.) over pltf.’s land to the 
brown strip. This was struck out by the 
solrs. for the vendor (pltf.) ; &; no grant was 
shown in the conveyance ultimately executed 


by the parties in Oct. 1926, of any right of 
way. Pltf. found later that deft, was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
faim carts from his own land over^ pltf.’s 
property to the high road ; & he claimed a 
light of way. Pltf. sought a declaration that 
d^. was not entitled to any such right of 
way as he claimed, & further that the con- 
veyance to deft, of plots 652 & 653 might be 
rectified by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1925 (c. 20), 
s. 62 : — Held : though the right to use the 
track was one reputed to be enjoyed with the 
land, that was plots 653 & 652, & to that 
extent deft, was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft, intended that any such right 
should pass on the conveyance ot plots 653 
& 052. The conveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c. 20), s. 62. — Clark u. 
Barnes, [1929] 2 Ch. 368; 99 L. J. Ch. 20; 
142 L. T. 88. 

Annotation: — Reid. Borman v. Griffith, [19.30] 1 Ch. 493. 

196b. What amounts to ** assurance of property 
or of an interest therein " -Agreement for 
lease exceeding three years.] — By an agree- 
ment in writing dated Oct. 10, 1023, J. 
agreed to demise to pltf. The Gardens, 
“ with the paddock, orchard, & adjoining 
gardens,” for seven years from Sept. 29, 
1923. These prtunises were situate in a 
large park called Wood Green Park, & were 
not approached by any public road. The 
agreement did not expressly reserve any 
right of way to pltf. In 1920, J. executed a 
lease to deft, of The Hall, the remainder 
of tlie piirk, for fourtiien years from Mar. 25, 
1920. The Hall liad previously been let to 
H., who had surrendered his lease, A 
carriage drive rau from a public highway 
called Silvei’ Street, through Wood Green 
Park, by the side of the front door of The 
Gai’dens, & on to The Hall. At the date of 
the agreement of Oct. 1923, J. was construct- 
ing, cV- aft-erwards completed, an unmetalled 
way fiH^m Silver Street to the back of The 
Gardens : but after that date pltf. constantly 
used the drive. Deft, obstructed pltf. in his 
use of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive -//c/d ; (1) an agreement for a 
lease exceeding a term of tlnee years is not 
an “ assurance of property or of an interest 
therein,” within I^aw of Property Act, 1925 
(c. 20), s. 205 (1) (ii), therefore cannot be 
deemed to include the general words of 
sect. 62 of that Act ; (2) the tenant was in 
the same position as if the ct. ]iad granted 
specific performance of the agreement, i.e., 
in r^ard to rights of w^ay, as if, before the 
coming into force of the Conveyancing Act, 
1881, the property had been demised with 
no mention of rights of way ; &, in the 
circumstances, a demise to pltf. of a right to 


PART in. SECT. 2, SUB-SECT. 1.— A. 

I I, .1— Nantais V. Pazker, 

(1926) 4 D. L R. 258 ; 59 O. L. IL 
318.— CAN. 


Hi. .1 — Edinburgh Like AsaijR- f iii. .J — La.vcastek v. Llotd 

ANCE Co. r. Barnhart (1886), 17 O. P. (1927), 27 S. R. N. S. W. 379 ; 44 
63.— CAN. N. S. W. W. N. 89.— AUS. 
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use the drive upon terms must be implied. — 
Borman v. Griffith, [1930] 1 Ch. 493 ; 99 
L. J. Ch. 295; 142 L. T. 645. 

204fa. Intention ot parties — No evidence of 

Intention to determine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. ■ 
& deft, respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf ’s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespjiss in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses : — 
Held : both the growth of the creeper on 
pltf.’s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easenif nt ; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; hero 
there was no evidence that it wfis not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore an easement in each cose was 
impliedly reserved ; there was, however, a 
duty on the part of the grantee to use care 
that the grantor’s propeity was not unduly 
interfered with ; deft, m allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, & as to this jiaidi of the case 
the awai’d as to damages must — 

Simpson v. Wkbeu (1925), 133 L. T. 40 * l) 
T. L. K. 302, D. 0. 


In 1004 G. assigned the lease of No. 28 to 
deft. *8 predecessor in title. Pltf. claimed in 
the county ct. an injunction restraining deft, 
from crossing on a path across the garden 
of No. 30 fxx^m a gate in the fence between the 
two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the Un-race. Deft, claimed a 
liglit of footway across this path by reason 
of her occupation of No. 28. IMio county ct. 
judge found that both at the t ime when there 
woa unity of possession of Nos. 28 & 30, & 
from tlie time wdien the lease of No. 30 had 
bet*n assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & tor no other 
l^urpose. But he did not find whether this 
user was by pltf.’s leave courtesy, or 
wlu'ther there was an apparent con- 
tinuous casenumt from some certain time. 
Confusing the dates ^ thinking tliat the lease 
of the allogc^d dominant tenement, No. 28, 
w.is first tussigned, when in fact tlie lease of 
No. 30 was lirst assigned, lie held tliat although 
deft, had no unrest ri(;tod right of way across 
the path, yet, in 1901, there 'was an implied 
grant of an apparent quasi-easement enuring 
to deft-, for the lin»ite<l purpose of removing 
refuse tS: bringing in coal, & he made a declara- 
tion U.) tliat efleet ; — Held: tJiero was no 
(,‘vidence that on tlie grant in 1901 to the 
pltf.’s predec<^SR«>r in title whore W'asan implied 
re.sorvatiim of a right of way in favour of 
deft, across tht) garden of pltf. for the removal 
of dust it refuse k the delivery of eiial. — 
AiJiRiDCUo r. WjtioiiT, [19291 2 K. B. 117 ; 98 
L. .T. K. B. 582 ; 141 \u T. 352, 0. A. 

216. xidd. Annotaiion : — A a to (1) Consd. Aldridge 
V. Wright, [1929J 2 K. H. 117. 

216. Add. Amwialion : — Af^ io (1) Refd. Aldridge 
V. Wright, [1029] 1 Iv. B. 381. 


210a. Matter of convenience Sc not 

necessity.] — Where real pi-operty is severed 
by the grant of a i>.irt of it, there can be no 
implied reservation, in favour of t h(j proper ty 
retained, of an easement of convenience* ; but 
only of an easemimt of necessity. 

Tw'o adjoining messuages in a terrace, 

Nos. 28 & 30, in commoix owTiership, were 
leased on a ninety-nine years’ lease, wdiich, 
in 1896, wris assigned to G., who in 1901 
assigned tbe lease of No. 30 to pltf.’s pre- 
decessors in title, without iviserving expre8.sly 
in favour of No. 28, the property retained, j 238a. 
any right of way across the garden of No. 30. \ 


223. A dd. A nnolaiifms : —Refd. 8ack v, Jones, [ 1 925] 
Ch. 235 ; Aldridge \k Wright, [1929] 2 K. B. 
1 17 ; Vand(‘rj)ant v. Mayfair Hotel Co., [1930] 
1 Ch. 138. 

226. Add. Annotaium : — Ah to (4) Consd, Aldridge 
V. Wright, 1929] 1 K. B. 381. 

i 229. Add. Annotaiions . - Apld. 8ack T’. Jones, 

’ [1925] Ch. 235. Refd. Simpson r. Weber 

(1925), 133 L. T. 40; Aldridge v, Wright, 
[1929] 2 K. B. 1 17 ; Vanderpaut v. Mayfair 
Hotel Co., [1930] 1 Cli. 138. 

, Way.] Borman v. Griffith, No. 100b, 

ante. 


PART in. SECT. 2, SUB-SECT. 1 .- B. 

223 i. WheUicr reservaJkm will he 
implied — Easemenl of nccessUu — Sup- 
port — Subsequent sale by grantor .) — 
National Trust Co. v. Western 
Trust Co. (1912). 21 W. L. H. 571 ; 
2 VV. W. R. 667 : 4 D. L. R. 455.-- 
CAN. 

PART JII. SECT. 2, SUB-SECT. l. — C. 

g i. Land bounded by 

private road.] — Pltf., a leBseo, claimed 
to bo entitled to a right of way over a 

S rivate road cxistont at the time of 
tio loaso & maintained by the les<>or, 
owner of adjoining lands, as one of the 
approaches from the highway to his 
own house, Sc jiermltted to be used 
by tenants in prior years without 
objection. Tbe leased property as 
described in tbe lease did not embrace 
this road, but the lessee claimed that 
be Sc prior occupiers of the leased house 


j bad Iho 1180 of it , .v, as one of t ho numod 
I boundaries was the roadway, the lease 
imidiodly gave him a right of way over 
it field : the loKSoe was not entitled to 
the right-of-way. — B reaiiy r. McLen- 
nan (No. 2), {1924] 3 W. W. II. 924 ; 
33 H. C’. R. Itf0>--CAN. 

g il. — fjind bounded by 

lane.} — A conveyance or lease of land 
described as abutting on, or bounded 
by, a lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land In fact abuts on, or is 
bounded by, a lane or right of way, is 
equivalent to a grant to the conveyeo 
or leswx* of access to & fro over that 
lane or right of way, if tbe ownership 
of the saiDo Is vented in l-bo conveyor 
or lessor. — C owlishaw r.. PoNSFORi) 
(1926). 28 S. R. N. H. 331; 45 
N. 8. W. W. N. 94.— AUS. 

g iii. .} — Tbe decisions 

in England prior to 1881 were not 


uniform on the qiicKtion witetber a 
rlgiit of way was a continnouH ease- 
ment or not: but ibo Indian Ease- 
ments Act adopted the view that it 
was not. Ueuce on a pandtlon of 
two tenements, a right of way even 
over a well-fornied Sc metuiled road 
does not pass to the panU?e us a con- 
tinuous easement. It is this view, as 
enacted In tiie Act, tliut must govern 
wherever the Act is in fortro, in pro- 
fereuco to the now wcll-establlsncd 
view In England. The way may, 
however, puss to tlie grantee if It is an 
casement of iieisjsslty ; but an cose- 
mont of way cannot ho termed “ neces- 
H8UT though the way was used as a 
way before the partition or even 
though it may be the most convenient 
or reasonable moai 
fact there is anothei 
Ga-tapatiraju V . 

(1929), 1. L. U. 53 


ns oi access, lx in 
p way. — N auavona 
Katnatammaji 
Mad. 440.— IND. 



Cmm sso^-asio. Ekoush Am> Empibe 

2(M)« Add, Annoiaiion : — Aa to (3) ReM. Aldridge 
V. Wright (1929). 98 L. J. K. B. 286. 

252a. .] — Babtleit v. Tottenham 

(1931), 145 L. T. 686. 

258. Add, Annotaiiona : — Aa to (\) Apld. AldHdge 
v.W^nght, [1929]2B:. B. 117. Retd. Simpson 
V, Weber (1926). 1 38 L. T. 46. Aa to (2) Consd. 
Aldridge v, Wright, [1929] 2 K. B. 117; 
Borman v. Griffith, [1930] 1 Ch. 493. 

261. Add, Annotation : — Aa to {iS) Refd. Aldridge v- 
Wright, 11929] 2 K. B. 117. 

264. Add, Annotation : — Refd. 0*Cedar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

267. Add, Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co., Ltd., [1930] 1 Oh. 138. 

267a. Intention to use property for working 

mill.]— Keewatin Power Co., Ltd. v. Lake 
OB' THE Woods Milling Co., Ltd., No. 273a, 
ante, 

271. Add. Annotation : — Refd. Aldridge v, Wright, 
[1929] 2 K, B. 117. 

278a. Right to take water from artificial 

ohannel — Limited to capacity of channel at 
time of grant.] — In 1894 the Crown, by an 
Ontario pattmt. granted to applts. the banks * 
& bed of a natural outflow from a very large* 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
, where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Ch’own. 
Applts. used water power from the outflow 
to work, an electrical power plant. In 1892 
& 1891 the Crown had similarly gi’anted to 
resps.* predecessors in title land the bound- 
aries of which, in each c;iso, included a mill 
iVc an artificial cliannel from a bay of the lake. 
The mills had been elected the cliannels 
made l)y the grant<c^e8 with the approval of 
tlie Cj*owri ; the gi'ants mentioned the mill 
races, but did not expressly include water 
I)ower. Uesps. used waUjr power from the 
channels to work their mills. Water passing 
through the channels & the mill sluices, when 
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open, flowed into the river formed by the 
outflow at a point below applts.* works. 
Applts. brought actions to restrain resps. 
from diverting water from the lake : — Held : 
having regard to the circumstances in which 
the grants of 1892 & 1891 were made they 
each conferred an easement upon the respec- 
tive resps. to use water from the channel for 
the purpose of working a mill, & the grant to 
applts. was subject to that easement. The 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size '‘or character of the mill then 
existing thereon ; although the water could 
be used only for working a mill, it could be 
used to develop electric^ power to work or 
light a mill. — K eewatin Power Co., liTD. 
V. Lake op the Wr)ODe Milling Co., I/td., 
[1930] A. C. 640 ; 100 L. J. P. C. 1 ; 143 L. T. 
633, P. C. 

274. Add. Annoiaiion : — Refd. Aldridge v, Wright, 
[1929] 2 K. B. 117. 

278. Add. Annotation : — Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

282. Add, Annotaiiona: — Aa to (2) Apprvd. Gregg 
V, Richards, [1926] Oh. 521. Aa to (3) Dlstd. 
Aldridge v. Wright, [1929] 2 K. B. 117. 

291. Add, An9iotcdion : — Aa to (1) Refd. Simpson 
V, Weber (1925), 133 L. T. 40. 

299. In the last line of the first paragraph add the 
word “not” after the woi^ “ought.” 

Add. Annotaiiona : — Consd. Yorkshire East 
Riding County Council v. Selby Bridge Co., 
[1925] Ch. 841. Refd. Winsford Entertain- 
ments V, Winsford U. D. C. (1924), 23 
L. G. R 254; Layzell v. Thompson (1926), 
43 T. L. R. 58 ; Bourne mo utfi-Swanage 
Motor Road & Perry Go. v, Harvey Sk, Sons, 
[1930] A. C. 549. 

309. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

320. Add. Annotation : — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
11926] A. C. 355. 


PART 111. SECT. 2, SUB-SECT. l.~ D. 

k I. JiiglU of way reserved Ut sotha 

ffrantrea onZw.l— M aitohan v. Casci 
(1884), 6 O. R. 518.— CAN. 


284 i. Voavt-yaiioea not mmvUanetma 


R. e06 ; 58 N. S, R. 


PART III. SECT. 3, SUB-SECT. 2. 

■m. 2’Ac public .] — To a suit by a 

S rlvat« poraou asrainat tbe Govt, fur a 
eolamtlou of hia ownnerahip of a land, 
the aoQuiaition of an ouHemeut over It 
by the public is no defence. Thouffh 
the public cannot acquire ownership of 
a laud, it can acquire over it an ease- 
ment by pTesorlptlon. — Uman Kasim 
Sait v. srorictary of Statk for 
India (1923). I. L. R. 47 Mad. 116.— 
IND. 

oi. Jrt land of lesaor,] — 

Although a tenant cannot acquire a 
proscriptive right of basetnout In land 
belonging to his lessor, he may claim 
a right of easement ba>ted on im- 
memorial user. — Tinkowri, rtc. e 
Ram, kto. (1022), 1. L. H. 50 Calc. 
356,— IND. 


PART 111. SECT. 3» SUB-SECT. 8. 

si. .J — In India a tenant can 

cstabltsli his right to irrigate his field 
fi'om his landlord’s tank by proof of 


oi>en ac continuous user from time 
imuiomorial. — T inkowri, etc. v. Ram, 
ETC. (1922), I. L. R. 60 Calc. 366.— 

IND. 

iw. A'o< riffM to use railway .] — 
Meaoheh CJanadian Pacific Ry. 
Co. (1912), 42 N. D. R. 46.— CAN. 

%z. Riyht to trap.] — Rici Lake Pur 
Co., Ltd. v. McAuatrrER, [19251 2 
D. L. R. 506 ; 56 O. L. R. 440.— CAN. 

PART HI. SECT. 3, SUB-SECT. 4.— A. 

326 X. .1 — PItf. claimed that 

ho & ids predecessors in title for 
20 years preceding the commenoemeut 
of tbe motion had enjoyed as of right 
a way for thoinselves & their serTonts 
on foot & with horses, carriages, 
vehicles, cattle, sheep & other farming 
stock from the pubtio highway over 
deft..*s land to plti.'s land & from pltf.’s 
laud to such public highway & that 
deft, had wrongfully obstruct^ him In 
the enjoyment of such right of way. 
Deft, pleaded that there had been no 
such user or enjoyment of the way 
claimed by pltf. as supTmrted a pre- 
scriptive right or oiaim thereto. 
alleged {inter alia) that deft.’s pre- 
deoesanr in title had no knowledge of 
the alleged claim, A further, that pltf. 
daring the said p^od of 20 years nad 
hUnsetf claimed the ownership of part 
of the land over which the way was 

4 


claimed to have been enjoyed ; — Held : 
deft.’s predecessor In title In any event 
had had a reasonable opportunity of 
becoming aware of the enjoyment by 
pJtf. of a right over his land & for that 
reason the enjoyment of the right of 
way could not be alleged to be secret. — 
HoUdiT r. Taylor, 11927] W. A. L. R. 
97.— AUS. 

326 xl. .) — field : where a person 

has possessory rights over a piece of 
laud, the title to the land being vested 
In C^ovt., another person may establish 
a right of access to a tomb erected on 
snob laud & to worship there. Such a 
right must have been openly enjoyed 
without leave, stealth, or force for a 
length of time which suggests originally 
an agreement or an usage that has 
become a customary law of the place 
In respect of the persons or things in 
which it Is concerned. — Dawson v. 
RotniAE Zamant Broum (Princbss) 
(1928), I. L. R. 6 Ran. 456.— IND. 

■a. User aa one of public.) — To con- 
stitute a l^ral possessiou ox land, not 
only must there be a corporeal 
detention, or that quasi -detention 
which, according to the nature of the 
right, is equivalent thereto, but, ako. 
the intention to act as owner of the 
land ; no le^ possession is acquired 
by the exercise of a supposed riimt «s 
one of the public. The rear portions of 
pltf. ’ll defU’B lands abutted m a 



829. Add. Annotaiion : — Aa io (1) Refd. Busby 
Avgherino, [1928] A. C. 290. 

846. Add, Annotations : — Generally, Refd. Layzell 
V, Thompson (1927), 137 L. T. 100 ; Boume- 
mouth-Swanage Motor Rtjad h Ferry Co. v, 
Harvey & Sons, [1930] A. C. 649. 

847. Add. Annotations Stoney v, East- 

bourne B. P. 0., [1927] 1 Ch. 307 ; Hue v. 
Whiteley, [1929] 1 Ch. 440. 

859. Add. Annotation : — Refd. Birkdalc District 
Electric Supply Co. v. Southport Corpn., 
[1920] A. 0. 355. ^ 

^860. Add. Annotation : — As io (1) Consd. Green v. 
'' Matthews & Co. (1930), 40 T. D. R. 200. 

361. Add. Annotaiion : — As io (5) & (6) Folld. 
Green v. Matthews & Co. (1930), 40 T. L. It. 
206. 


V(d. XDL— Bttwments, Cases 829—488; 

861a. .] — ^A person cannot set up a right 

either by prescription or under the doctrine 
of lost i^ant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the right 
claimed would be in contravention of a 
statutory prohibition such as is contained 
in Rivers Pollution Pi*ovention Act, 1876 
(c. 75). — Green v, Matthews & Co. (1930), 
46 T. L. R. 206. 

389. Add, Annotation : — As to (3) Refd. Slack v. 
Ijeeds Industrial C/o-ot). Soo. (1924), 94 
L. J. Ch. 46. 

435. Add, Annotation : — As fo (1) Raid. Stoney v. 
Eastbourne 11, C. & Devonshire (1926), 96 
L. J. Ch. 312. 


Part V. — Preservation and Repair of Easements. 

482. Add. Anrioiation : — Reid. Sack v. Jniica, | 488. Add. Annotation : — Retd. Metropolitan Water 
fl926] Ch. 23.'>. I Board t). L. & N. IS. tty. (1024), 181 li. T. 123. 


S ubllc lano, a < t land between 

30 fence erected on aeft.’H land &: the 
boundary of the lane belnsr unonrlosed. 
Plfcf., for over 20 years, belle viiijf thla 
strip to be a i»art of the lane, had been 
accuHtomcd to drive over it to net to 
his stable, doin^r so Jn the oxorci.MO of 
a supposed liRht as one of tlie p'^hlic, 
& not art an oasornetit to hia laud : — 
Held : he had not acquired any right 
to use the strip. — A i>ams v. Fair* 
WEATHER (1906), 7 0. VV. U. 78.'); 8 
O. W. IL 886 ; 13 O. L. U. 490,~-CAN. 

■b. Domintvnl d?.* aerviAtnt in^.ineni in 
same t>ceupation — (Mrupation of servient 
teneneent nrronafuL] — The tltnc for 
acquisition of an oartcmoMt liy proscrip- 
tion does not run while the dominant 
& Hervient tencineiitw are in the ooou- 
patlon of the same person, even thojigh 
the occupation of the servient temnnent 
be wrongful & without the privity of 
the true owner.- - Ivneh v. Fekouhon 
(1891), 21 A. H. 32.3; afftL (1890), 
24 S. C. H. 703.— CAN. 

PART HI. SECT. 8, SUB-SECT. 4.— B. 

889 Iv. .1 — Pltfs. Sc defts. 

occupy lands very near each otlicr, the 
land of a third party IntorvonJug 
between. Deft«. had been talking 
water, flowing through an artlflcial 
channel. Into their land, for the purpose 
of Irrigation, for nearly thirty-two or 
thlrty-flve ymrs without Interruption, 
every monsoon through the land of the 
third perrton, by cutting the ridge 
(all) of a plot of laud, belonging to 
pltfa., In one place. Fltfa. «ucd for 
permanent bijunctlon to restrain deftu. 
iroTh cutting the ail : — Held : defte. 
had acquired a pi'eHcrlptlon right to take 
w'ater by cutting the ail. — B imn 
BEHARI GHATAK V. RAMN.ATH GHATAK 
(1929). I. L. R. 66 Calc. 161.—IND. 

90 . Continuous user — Right exercised 
from year to year,] — Held : where deft.. 
In an action for treepasH to land, claimed 
a right of way by prescription over the 
land, it was ueoemary for him to ehow 
continuous user of a definite way 
exercise of the right from year to year. 
— Petipas v. Mybttb (1913), 12 

E. L. U. 537.— CAN. 

•d. Wttetfur os' of right or by 

permission.)— rut. 8c deft, were the 
owners 8t occupiers of adjoining farms. 


& deft, claimed to have acquired, by 
prescription , a right of way over a 
road or truck on pltf.’s property, 'rho 
way over pltf.'n property had boon used 
by deft., whenever he wlshcil to visit 
hi.s brother or whenever he wlshisl to 
go post his brother')* house Into the 
mnlu road. Deft, used the way for 
all the piirpOHOrt for which he required 
to UHC it In coniioctlon with his hirni. 
This \iHer coiurnence)! at a time when 

{ dtf.'rt form was owned by deft.'M 
»rotlier A continued through subso- 
cuungos of ocfjupancy until & 
8lnc( p;< t, became the owner it occupier 
of the fMtf. aileged it dcR. 

denied that per.mlHrtlon had been given 
to deft, to use ( he rood, & that the iiHO 
of the road rt. was not as a right; 
— Held : doft.'H right of way over the 
road had been oKtablIrthed. — ACisTfV v. 
Wuuurr, (1927 J W. A. L. R. .55.— 
AUS. 

PART HI. SECT. 3. SUB-SECT. 6.— A. 

346 1. Origin of fioctrine,] — When en- 
joyment of a right of ouseiuent has con- 
tinued unluteiTuptcjI for a long serieH 
of years, sueh enjoyment nhoiild be 
attributed to a legal origin, & tiie ct. 
rthould npf'^iiriie a grant or an agroe- 
mont. — ^^n.VKowKi, etc. ». Ham, kto. 
(1922), I, L. H. ,50 CaJe. IND. 

PART HI. SECT. 8, SUB-SECT. 6.~ E, 

le. Proof of ctnnmeneemenl of ten- 
ancy — User immenwrml.] — Where 
the origin of a tenancy Is known, but 
the origin of a right of easeinont has 
not been trttiwd, the tenancy doen not 
rebut the presunipUoti of a grant which 
arises upon proof of Immemorial user. 
— Ti.VKowRf, ETC. V. Ram, etc. (1922), 
I. L. It. 60 Calc. 866.— IND. 

PART HI. SECT. 3. SUB-SECT. 6.— 

C. (b) i. 

t i. S. P. SVBBA Rao V. Lakshma.va 
Rao (1925), I. L. R. 49 Mad. 820.— 

IND. 

I ji, ,] — Carpet Import Co., 

Ltd. t>. Rbath 8i Co., lym., 11927) 
N. Z. L. R. 37.— N.Z. 

PART III* SECT, 8, SUB-SECT. 6.— 
C. (b) ii. 

41 8 i. Evidence that user not of right 
— Parol licence granted during statutory 


permii. J - Parol liinmoe lit of no moment 
unless it Is applied for 8c grant4)d 
within the period of forty years pro- 
Bcribed by Liiuitattous Act, U. 8. O., 

1 91 4, H. .b). in which case it will negative 
tho enjoyment of (he eoHement as of 
right for forty years. — B owkh t\ Rbid, 
(19211 2 1). L. R. ;tU9; 54 t). L. R. 

2.5.3.-' CAN. 

PART HI. SECT. 3. SUB-SECT. 6.— 

C. (b) lii. 

e i. D'wv.l — FrcuoUHON v. Inneb 

1896), 24 y, (>'. R. 703.— CAN. 

PART HI. SECT. 3, SUB-SECT. 6.— 
C. (c) i. 

■f. Fortp pears — Whether conelu- 
sivc,J — Limrtatiouu Act, K. 8. O., 
1914, s. .3.^, makes a right which has 
been enjoyed for the ruli period of 
forty years IndefouHlIile, uiiiesa It 
aopejtrs that it was enjoyed by virtue 
of some couHcnt )>r ugivemeut expressly 
given by deed or writing. — B owjch v. 
Rkid, 119241 2 D. L. R. 399 ; 54 

O. L. IL 2.5.3.- CAN. 

433 I Auaintd U'txtm time vornpnUd — 
/ferrrjfPmrr.J- IOihkniial:kii u. Why- 
NAt in (1902;, .'15 N. S. it. 295.— CAN. 

PART HI. SECT. 6. SUB-SECT. 2. 

sg. ttea of user-- ptHui unihin well 
defined limits^ -dlight varialitm of iria 
trtUi — fiugU'ient.X ib>WKH v. Kkid, 
11924) 2 D. L. IL 399; .54 O. L, R. 
253.— CAN. 

PART IV. SECT, 1. 

tb. Whether aHsignaltle.] — In July 
1916, deft. & another granted to 8. a 
rlgbt to lay down u tiainway through 
deft.'s land for the purpose of lomoviiig 
S.'s tinjljer. In 1919 S. assigned hlfl 
rights under the agreement to pltf., 
who continued to use the tramway. 
Tlio osHignment was known to deft., 
who raLsed no objection. Deft., In 
Aug. 1922, plaoitti obstructloue acroHH 
tin: tramway. On a motion for on 
in j unction, deft. contAmded that the 
contract grunting the tramline was not 
)issigfiatile : — //cW • the grant woa not 
a personal one. 8i pltf. had an equitable 
Inutrest by assignment from 8. in the 
easement.— Macdonald v. Peddle, 
11923) N. Z. L. R. 987.— N.Z. 
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Cases 487-681. 


English and Empikb Digest Supplement, 


Part VI. — Extinguishment of Easements 


487. Add, Anmialion : — Generally ^ Retd. Aldridge 
r. W right, (1929] 2 K.B. 117. 

498. Add, Annoiaiimnf : — As to (1) Apld. Swan v. 
Sinclair. (1924] 1 Ch. 264. Reid. Swan v. 
Sinclair, [1925] A. C. 227. 

494. Add. Annotation : — As to (2) Reid. Swan v. 
Sinclair, |1926] A. C. 227. 

502. Add. Annotation: — Reid. Swan v. Sinclair, 
[1926] A. C, 227. 

606. Add, Annotation : — Reid. Swan v. Sinclair, 
[1926] A. C. 227. 

611. Add. Annotation: — As to (1) Reid. Swan v. 
Sinclair, [1025] A. C. 227. 

616. For the paragraph in the original volume sub- 
eiitute the following paragraph : — 

Acquiescence In obstruction ol way.] — 

In 1870 a row of houses was put up for sale 
by auction in eleven lots. One of the con- 
ditions was tJiat a strip of land fifteen feet in 
width, ninning the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right i 
of wi^ from the back garden of each house 
into Church Hoad, which bounded the side I 
of lot 1 on the south, &> that the lots would 
bo sold subject to & with the benefit of such 
right ol way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of nd garden wall A; 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject to the liglit of way. 
The purchaser of 'lot 1 let it for a term of 
fifty years, which expired on June 16, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1911 


he purchased^ the fee simple of lots 2 3, 

with the benefit & subject to the right of way. 
Deft, was the present owner of lot 1. For 
fifty years from the date of the ori^nal sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Hoad was not breached. 
Church Hoad was six feet above the level of 
the back gardens. In 1883 the original lessee* 
of lot 1 in the course of erecting some stables 
in his back gai’dcn raised the surface of the 
strip of land at the end of his lot to the level 
of Church Hoad, with the result that there 
was a drop of six feet from that strip into 
lot 2. In 1019 pltf., in anticipation of the 
expiration of his lease, proposed to build a 
garage on lots 2 & 3. With that object in 
view he pulled down part of the wall which 
separated the rear portion of lot 1 from 
Church Hoad &> erected gates there, & he 
also raised the level of the rear portion of 
lot 2 ; & subsequently he caused a car to be 
driven through the gates over the sf^rip in 
lot 1 into lot 2. On the expiration of the 
lease deft, blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce liis right of way agadnst 
the deft.: — Held: (1) until the land was 
cleared there could be no effectual creation 
of a right of way ; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — Swak 
v. 8INCUII11, [1925] A. O. 227 ; 94 L. J. Ch. 
104 ; 132 L. T. 577 ; 89 J. P. 38 ; 41 T. L. H. 
158 ; 22 L. G. R. 705, H. L. 


Part VII. — Rights of Way. 

681. In the cross-references following this case for 1 ^‘Church ways .] — See Ecclesiastical Law, 
“ Church ways .] — See Highways,” substitute | p. 307, poaV* 


PART VI. SECT. 2, SUB-SECT. 2,— B. 

607 i. Non-nver alrme as presvviptiim 
of abandoninenl — Aba7i(lonincni question 
of fact. ]~-^W’hile luero iiou-viHcr is uot 
Bumoicut to uinouiit to abaiKioumcut 
of a rifflit of way. It is a fact to l)p talicn 
into oousideratiou, uh it is from all 
Buoh facti« that tlio ct. huB to (leciao 
whotlicr or not a clear intention to 
abandon con bo Infcnvd or is indicated. 
Whei'c pltf. & bis predeccBBors in title 
bad failed to oxeiviBo a rUrht of way, 
had fenced olf their land, bo as to 
shut otT the right of way & had omitted 
any Bpooiflo mention of the right in 
various eon veyaneeB: — Held: an aban- 
donment was oBtablishod. — Curisto- 
PRKRV. Cohen (1U24), 1. L. R. 2 Ran. 
634.— IND., 

608 V. — .) — Non-user is not of 
itself evidence of abandonment. — 
NaNTAIS V. PaZNEK, [1D28J 4 D. L. R. 
268 ; 69 O. L. R. 318.~-CAN, 

508 vl. Onus of mxtof.} — Lis- 

OOMBE t?. Mauuhan, [10281 8 D. L. R. 
397 ; C2 O, L. R. CAN. 

g t. — -",3 — mutual right of way 
was establiBhed in 1907 1908 by 

grants conveying adjoining parcels of 
land rospeoUvoly to the predooessors 


in title of pltf. & doft. covering 5 feet 
in width of one pui-cel & 2 feet in width 
of tlic other, extending from the 
ivc^Bterly limit of a 8trt*el. westerly for 
75 feet. 7’hero was a dispute as to the 
westerly 16 feet, as to whleh deft, 
alleged that pltf.’s right of way had 
been abandoned : — Held : the evidence 
did not justify ibo inference that the 
right of way had boon abandoiu'd, 
although It waB first used by deft, or 
her predecessor only. — RAKl'Ui i\ 
Haiuus, 11930] 1 D. L. R. 364 ; 04 

0. L. R. 613.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

1 i. .] — The unity of the dor- 
mant & servient eatates in the same 
person extinguiBhes the easement 
appurtenant to the dominant estate. — 
Tinkowri, etc. V. Ram, etc. <1922), 

1. L. R. 60 Calc. 356.-— IND. 

1 iJ. EasemcrU of support.] — 

Backus t?. Smith (1880), 5 A. R. 341. 
—CAN. 

649 i. Unity of possession without 
unity of seisin — Suspension of t/ostnient 
—Water.] — Tinkowri, etc. v. Ram, 
ETC. (1922), I. L. R. 50 Calc. 866.— 
IND. 


n i. .] — An easement may 

1)6 revived after it has been ex- 
tinguished, by the union of the domin- 
ant & servient tenements in one 
owner, by their subsequent severance, 
provided the easement is apparent, 
continuous & essential to the enjoy- 
ment of the dominant tenement. — 
Tinkow’ri, etc. V. Ram, etc. (1922), 
I. L. R. 60 Calc. 36G.~IND. 


PART VI. SECT. 4. 


sk. Sals of servient tenement for 
taxes under statutory poiecr.)— Under 
Calgary Charter a sale for taxos of the 
servient tenement does nqt extinguish 
a true easement. — Hutcuinos v, Camp- 


bell, Wilbon & Horne, Ltd., 119241 
2 D. L. R. 299 ; 1 W. W. R. 1070 ; 20 
AlU. L. IL 275,— CAN. 


PART VII. SECT. 1. 

666 ii. , Agreetnent between co- 

owners,] — Deft. & B., each of whom 
owned one-half of a lot of land, entered 
Lute an agreement for a right of way 
to a building in the rear, each con- 
tributing from his half one foot nine 
luohes, so as to make a right of way, 
three feet six inches in width : — Held : 



VoL XIX.— Easemeats. Cases 598—748. 


598. Add* Annotation : — Reid. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

607. Add, Annotations: — Dlstd. Aldridge v. Wright, 
[1929] 2 K. B. 117. Apld. Borman v. 
Griffith, [1930] 1 Ch. 498. 

641. Add. Annotation : — Held. Taylor v. British 
Legal Life Assce. (1925), 94 L* J. Ch. 284. 

658. Add. Annotation : — Generally, Held. Blundy, 
Clark & Co. v, London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

664. Add, Annotation : — Refd. Callard v. Beenoy, 
[1930] 1 K. B. 353. 

688. Add. Annotation: — Refd. Callard v. Beoney, 
[1930] 1 K. B. 353. 

684. Add. Annotation : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

687, Add. Cito/iona .-—1 1924] 1 Ch. 211; 130 

L. T. 273 ; 88 J. l\ 37. 

Add. Annotation :■ — As to (2) Refd. Birkdale 
District Electric Supply CM- v. Soutliport 
Corpn., [1926] A. C. 355. 

687a. .] — In 1923 pltf. conveyed a freehold 

farm to defts.’ predecessor in title by a deed 
wdiich contained the following words : “ A 
together also with a right of way 1 4 feet wide 
as shown on the said plan marked A in A 
over the portion of the field numbered 171 
belonging to the vendor for y)nrpose of 


access to & from the point marked X on the 
said plan to the field numbered 109.** The 
property consisted of seventy acres, forming 
pa»’t of a property of 102 acres originally 
conveyed to pltf., of which pltf. retained the 
manor house & park : — Held : the dominant 
tenement in this grant was the whole of the 
lauds assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the w'ay for 
T)urposcs connected with field 160 only. — 
V. Beisnicy, [1930] 1 K, B. 353 ; 99 
L. J. K. B. 133 ; 142 L. T. 45. 

700a. - .] Robektson v. Adams (1930), 

69 L. Jo. 301 ; sub nom. Robeiitson v. 
Abrahams, 169 L. T. Jo. 305 ; [1930] W. N. 
79. 

702. Add. Annotation As to (2) Consd. Callard 
V. Boeney, [1930] 1 K. B. 353. 

706. Add. Annotalion Consd. Callard v. Beenoy, 
[1030] 1 K. B. 353. 

721a. Includes motor cars.]- .^.-G. v. IfonasoN, 
[1022] 2 Ch. 420: 01 L. J. Ch. 426 ; 127 
L. T. 320 ; 87 J. I*. 121 ; 38 T. L. U. 601 ; 
6(i Sol. Jo. 638 ; 20 L. G. K. 425. 

738. Add. Annotation Consd. 8. E. Ry. v. 
Cooper, [1024] I Ch. 211. 

743. Add. Amtotaiion: — Consd. S. E. Hy. 
Cooper, [1924] I Ch. 211. 


the deed proTiding for the cstulilinh* ! 
ment of the way niut^t bo construed as I 
a inatual conveyance from each party I 
to the other of an lutorcHt in the Imul J 
neccHHary to ho UHed In common for j 
the alleged right of w'uy, & not. as an | 
agreement to establish a light of way j 
by grant or otherwi.<<o. — T kavih In* i 
VESTMENT Co. V. POWER, fl9251 1 j 
B. h. U. 232 : 57 N. S. II. 432.— CAN. ! 

r. For " Badhanatii " read Rad- 

HANATH.” 

PART VII. SECT. 2. SUB-SECT. 6. 

602 i. Extent of vser of v^aj/ — Oraiit 
sulfject to existing obstmvUon .\ — When 
a right of way is granted over land on 
which there exietii an olnitniclion at 
the date of the grant, it 1 h a ouostiou 
of lutcrprotation of the grant whether 
tho easement is subject to the olistruc- 
tlon or free from it. — S pkar v. Kow- 
LATT, [19241 N. Z. L. U. 601.— N.Z. 

PART Vll. SECT. 3, SUB-SECT. 2.— B. 


used the door for the puriMise <»f g<*Ulng 
in e<»al for porters doliveiing gotnis, 
that, his origliiul landlord, who died in 
1 90.'), iisiHi to gtd. a lit He, path con- 
nect ing the door witli Hie uveiinc' 
eindered, 6c Hint he gave up Hi(; key 
on t he expirathui of his tenuney ; 6.’ 
e\ ideneo wa.s given !»y the. tenant from 
19il to i91(» that he used tlat door lor 
brii.;. goods In ^ out & for gett ing 
in voa« iSs manure. J’ltf.’s tenancy 
agrctMiieTd. *V‘ih not proved, nor w’as 
there i vidi-nee of any agreement u.s to 
a. light of way o-- e.asemerit. one 

oUier hoUHc in t Ji ' Huraco of six liouses 
liad a. back entrance, & this buck 
entrance, which also iiperied into ,'h 
l>remi.*!<*H, liad become cllsuscd before 
aetion brought. Tliere was no evJ- 
, lienee ,ss to Its previous user, nor was 
I there any evUlimee as to tlie origin of 
i eitVier back entrance i/e W : plt f- 

I halt fail(?d to cstaidiKh Ids idaJm. • 
1 SrUoNAoir r. MnniionnANi), I193I] 
I J. 11. IJO. -IR. 


620 vi. .] — A side door in the 

wall of the back garden of pltf-'s 
premises opened into an avenue leading 
to dcft.'s bouse. Pltf. claimed a right 
of way from tliis door, along the 
avenue, to tho avemio gates. Plt.f.’s 
premises were the end house of a ter- 
race of six similar houses, whicdi formed 
the base of a triangle in tlic apex of 
which stood deft. '8 house, 'fho avenue 
from the latter house ran alongBi<le, the 
garden w’all of plft.'s house. He its gates 
opened on the same street as the front 
entrance of the terrace of houses. All 
seven hous(*s had been built by the 
same person, & continued for some 
years In the owncrshlji of ineinbijrs of 
his family. But, by tho will of his 
daughter, who died in 191 9, a severance 
of ownership as between pltf.’s house & 
deft.'s house W’as created ; &, subso- 
quently. pltf. purchased the fee simple 
of his house. Ho gave evidence that 
he had entered the premises in 1917 
under an agreement for a twelve- 
months* letting, & continued as tenant 
until he acquired the foe simple 
Interest ; & that he had used tho door 


Ing bicycles m cc ouii. 
also given by the tenant of the 
premises Crom 1899 to 1907 that bo 
received the key for the door or found 
it k' the premises, that he 


PART VII. SECT. 3, SUB-SECT. 2.- D. 

g I. .] — FieI-DEU IK BANNISTICrt 

(1800), 8 Gr. 257.- CAN. 

PART VII. SECT. 6, SUB-SECT. 3. - 
B. (a). 

083 V. .j—TUAVlH INVEH'J.MK.M 

Co. V. INiWKlt, 119251 1 B. b. It. 232 ; 
57 N. B. ii. 432.— -CAN. 

gj, .1 — Wlieix) there wan a 

I grant of way to & from clairnunCs 
! warehouse solely for the pun><>f!o of 
j taking goods to & from tho warehouse, 

! & at tho tiiiic of tho grant eluhnaut 
I had no building which could be de- 
i Kcribcd as a warehouse, but was then 
I eoutoraplating ihe building of one 
* Held : when tne gmnt was made the 
1 i)arMe« must have intended to create 
i a right of way In connection with the 
! warehouse to be erected in the fiitur-e, 
i & the grant ought to be so t^oasldercd. 

'' — Paterson & Bark, Ltd. i*. otaoo 
; UMV’EKsrTV, 11925J N. Z. L. K. 191. 

I N.Z. 

i PART VII. SECT. 6, SUB-SECT. 3.— 

! B. (b). 

i 690 i. LimiUd by \taer prooed--Onlv 
i when Urminus ad qvxm of 
judure .] — Tho only eases In which 
servitudes of way ^quirt'd by pre- 
soriptlon are limited by rofoi^c^ Id 
1 the purposes of the traffic carried by 


I 


Hiem are Ibosri cases in wliie-h Uiero is 
some hpoeiul feature attached to tho 
tm’mlfiiis t o which the roadway leads, 
as in a way to a mil I, kirk, or prsat 
moss. — DAUfllAlKS V. Bpknok, 119241 
S. C. 380.- SCOT. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (c). 

701 1 . M7if//ur over whole width — 
Via trita.] — 'I'lm right of pltf. to a way 
over a foneod driveway or Junf». 49 feet 
in wldt h, port of a paretd of land owned 
by deft., was held to have been estab- 
llsheil by prescription, but tho right 
was limited to the via trilu or the 01114. 
of the htiie actually tisod by pltf. & 
bis prefloce.SHors In passing over It with 
JiorsoK vehleloH.- -PiriCAKP v. K Eii- 
Mn.\Mli{2JM 1 D. L. If. 4113 ; (1,3 O. L. R. 
225.— CAN. 

PART VII. SECT. 0, SUB-SECT. 3.— 
B. (f). 

716 i Whether way fur general pur- 
]- - \V lane proprietors of certain 
lands sought to interdj(it tho pro- 
prietor of adjoining lauds from oartAUg 
liuilding matoriuls for dwclllng-huuses 
over a roadway or track whieli 
Ira versed their Umds : — JhUd : during 
a period dofendere had acoulrcd a 
sorvltude right of access for cart 
traltlc ; & the fact, that tho carting 
had been for agncnltural purposes did 
not limit the serviDjde to a right of 
paftsage for such pujrr»Ohes, but u right 
of access by cart b»r all purj»OKOH, 
including tho carting of bn)J<ling 
materials, ha<l been acquin^d.- C'ar- 
HTAIKS V. Si'ENcr, 11924) y. O. 380. — 
SCOT. 

716 ii. .1" Where a dominant 

owmer, who has acquired a right of 
way over tho sorvieiit heritage for the 
agricultural uses of his laud, seeks to 
use that rlglit of way for nou- 
flgrJenUnral purposes, ho has a right 
to do so, provided that atlditlonal 
burden is not thereby imposed on 
the servient heritage. — M ancheiosUIa 
HOKABJI V. VlRJIVALLABflDAfl JkKI- 
HOVDAS (1920), I. L. li. 60 Boro. 035. — 
INO. 

PART VII. SECT. 6, SUB-SECT. 3.— 

D. (a). 

764 i. Method of— Whether 

rmaonaJbUA — Deft, leased to pltf. an 
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754. Add* AnnoiaUon : — ^Refd« Taylor v* British 
Legal Life Assce. (1925), 94 L. J. Oh. 
284. 

788. Add, Annotation : — As to (2) Refd. Kobertson 
V. Adams (1030), 69 L. Jo. 301. 


Part VIII 

880. Add, Annoiaiiona : — Ae to (1) FoUd. Price v. 
Hilditeh, [1930] 1 Oh. 500. As to (6) Consd. 
Black V. Leeds Industrial Co-op. Soc. (1924), 
94 L. J. Ch. 46. 

884. Add, Annotation : — Aa to (2) Refd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

850. In passage commencing Held : (3) in order 
to satisfy Prescription Act, 1832 (c. 71), s. 2,** 
for “ 8. 2 *’ read “ s. 3.*' 

858. Add, Annotaiion : — Consd. Poster v, Lyons 
(1926), 70 Sol. Jo. 1182. 

896. Add, Annotation : — Aa to (1) Refd. Bye v. 
Purcell, [1926] 1 K. B. 446. 

898. Add. Annotationa : — Aa to ( 1 ) PoUd. Poster r, 
Lyons (1926), 70 Sol. Jo. 1182. Aa to (2) 
Cdnsd. Spillers, Ltd. v, Cardiff Assessment* 
Committee, [1931] 2 K. B. 21. 

898a. .J — A reservation in a lease 

empowering the lessor to build on adjoining 
land, notwithstanding such building might 
obstruct any lights on the demised land, 
prevents the lessee from xquiring a right to 
light under Prescription Act, 1832 (c. 71), 
8. 3. — POSTBU V. liYOhS 6l Co., [1927] 1 Ch. 
219; 90 L. J. Oh. 79; 136 L. T. 372; 70 Sol. 
Jo. 1182. 

934a. .] — The standard as to the amount of 

light required to be left so as to prevent 
a nuisance is an absolut>e one, <& if an ob- 
structiuri to an ancient light renders a room 
inadequately lighted causes an actionable 
nuisance, the obstruction does not cease to 
be actionable because the room is situated In 
a manufacturing town. — H orizon’s Estate, 
Ltd. V, BEA-mB, Ltd., [1927] 1 Ch. 75; 96 
L. J. Oh. 15; 136 L. T, 218; 42 T. L. B. 
701 ; 70 Sol. Jo. 917. 

934b. .] — A right of light by prescription to 

a i*oora in a residential house is not to be 
measured by the use to which tlie room has 
been put in the past. 

1*1 tf. owned a freehold house built in & 


787. Add, Annotation: — Aa'io (3) Consd. Oallard 
V. Beeney, [1930] 1 K. B. 853. 

795* Add, Annotation : — Aa to (1) Apid. Oldham v, 
^ Sheffield Cdrpn. (1927), 136 L. T. 681. 


— Light. 

occupied since 1907, & continuously having 
adequate light to the windows & opening, 
including kitchen & scullery windows, on its 
north side, on which it was bounded by 
deft.’s house. Up to Jan. 1929, the two 
houses were separated by narrow passages 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929, without 
intimation to pltf., building operations were 
begun on deft.^s premises, the boundary wall 
being raised tc» form a side wall of the new 
building. On Jan. 28 pltf.’s solrs. wrote to 
deft., her builders & her architect, asking 
that the work should cease at once. Two 
days later the building was still proceeding, 
& on Feb. 4 the wall was 15 feet high. On 
the next day pltf. issued a writ, & on Feb. 15 
a motion came before tlie ct. By that date 
the wall had been raised to its full height of 
23 feet, & an undertaking by deft, not to 
raise it further was useless. In an action by 
pltf. for a mandatory injunction &> damages : 
— Held: (1) pltf.’s right of light to the 
scullery windows was not limited by the 
use to which the scullery bad been put in the 
post ; (2) in the circumstances, the case 

was not one for a mandatory injunction. — 
Price r. Hilditch, [1930] 1 Ch. 600 ; 99 
L. J. Oh. 299 ; 143 L. T. 33. 

968. Add. Annotation : — Aa to (4) Consd. Price v. 
Hilditch, [1930] 1 Ch. 600. 

956. Add. Annotation : — Consd. Slack v, Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 476. 

982. Add. Annotation: — Aa to (1) Refd. Slack v. 
Leeds Industrial Co-op. Soc., f 1924] 2 Ch. 476. 

987a. Increase of burden on servient tene- 

ment.]— An owner of ancient light cannot so 
diinimsh his ancient-light area as to increase 
the burden on the servient tenement. 

The observations of Lord Lindusy in 
Colls V. Home efe* Colonial Stores, No. 830, to 


iHlaud, stand iiLg: lit a tshalioNv luki% 
whiuh lu the dry «euaim iteoaine n 
muddy iiiarab. The laud aunouudiiiR 
the itdariil helontfinl tn deft.. &, the 
lea 40 piDvided that pltf. ahoiild Intive tv 
riffht of way aeroHH it, uuthiiiic heiiiK 
Biud £W» to the mode of exeiohdiig the 
riifht. Pltf. having built a trentle 
bridge from the Itdand to the main 
laud : — Held : pltf. 'a mode of iiacr wan 
roaHonable, & deft, waa not jusiihod hi 
interfering with the bridge. — But- 
ch a ht r. Doyle (1897), 24 A. H. (il5. 
—CAN. 

•1. Removal of exiatina obslruciion 
— fVay oranled free of ofistntetum .] — 
Whore a right of way la grantod over 
land on whioh there oxlate an ob^truo- 
tiou at the date of the grant, but free 
from it, it la for the grantoe to get rid 
of the obstruotJon by hie own aot. 
The grautor it* not under any obligation 
In the abHonoe of a contract to that 
eiXeot. — S pkajr v, IIowlatt, 119241 
N. Z. L. R. 801.— N.Z. 


PART VII. SECT. 6. SUB-SECT. 3.— 
D. (b). 

759 i. General rule,] — Apart from 
Hpcoial ouKtoin or expreoA contract, the 
owner of a servient teoomunt ia not 
bound to execute any repairs noocaeary 
to ouHure the eiijoymont of tho eaKC- 
ment by the owner of the dominant 
tonemeut. — Speak t?, Howlatt, (1924) 
N. Z. L. n, 801.— N.Z. 


PART VII. SECT. 8. 

p i, .1 — Deft, having, 

by grant, a right of way over a strip of 
lano, the property of pltf. ; — Held : 
pltf. was eu titled to erect a fenoe 
upon tho boundary biRween the strip 
& deft.V land, allowing deft, reasonable 
access by a gaU^ or gates to the way. — 
Lewis r. Wakruko (1923), 64 O. L. R 
647.— CAN. 

B i. irUfcifier dwfy on dmni- 

rumt owner to dose.} — A landowner over 
whose holding an adjoining owner had 

8 


a general right of way erected a gate 
across the passage over w hich the nght 
existed. There w'as no Intention on the 
part of tho servient owner to derogate 
from the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used tho way. The servient owner, 
suing by civil bill, claimed damages 
for the failure & refusal by the dominant 
owner to close the gate. No actual 
damage was caused : — HHd : the gate 
having been erected by tho servient 
owner in the reasonable & proper 
exercise of bis rights in his own 
property, that an obligation was esast 
upon the dominant owner to shut it. — 
Geooheoan r. Hbnrv. [1922] 2 I. R. 1. 
— IR. 


t li. .1 — When a TOto 

is erected across a private road there 
is no absolute obligation on the owner 
of the dominant tenement to close 
such gate after paaslxig or repasstng on 
the private road. — H s.v]>sb v, Qobl, 
11928] 6. A, S. R. 325.— AUS. 



VoL ZZX.— Basements* Oases 987a--128Si 


the effect that in considering whether a 
proposed obstruction would amount to a 
nuisance, non-ancient light from other 
quarters of which the dominant owner might 
be deprived at any time ought not to be tiiken 
into account w'ere not intended to interfere 
with this paramount principle. If, there- 
fore, the dominant tenement is rebuilt in such 
a way that the area of coincidence between an 


Part IX. 

997a. Water from pond.]— A right to 

take water from tlie pond of another is a 
mei^ easement, & not a profit d prendre . — 
Manning v, Washale (183d), 5 Ad. & Kl 
758 ; 2 Uar. & W. 431 ; 1 Nev. & P. K. B. 
172 ; 0 L. J. K. li. 69 ; 111 E. R. 1353. 

An7U)kUions : — Apld. PYankH v. Quinsee (1831>), 2 Will. Woll. 

& H. 68 ; llaco v. Ward (1856). 4 E. & li. 702. 

1016. Add. Annotation : — Apld. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 205. 


Part X.- 

1166. A dd. A n n otati on : — Refd . 0 raigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 31. 

1174, Add. Annotation .•—Refd. Aldridge v. Wriglit, 
[1029] 2 K. B. 117. 

1193. Add. Annotation :---Cons(i. Ilford U. I). < ■. 

V. Beal A Judd, f 192.5] 1 K. B. 071. 

1206. Add. AtinotoHon .* — Refd. Aldridg'^ v. Wiiglil , 
[1929] 2 K. B. 117. 

1223. Add. Annofalion Apld, Sack v. J'mes, 
11925] Ch. 235 

1226a, Whether party- wall entitled to support- 
From adjacent building.] — PItf. & deft, wove 


old new window is much smaller than the 
old wmdow\ so tliat the ancient-light area 
is greatly diminished, the dominant owner 
ci^nnot ask the ct. to measure the nuisance, 
if any, by ti*eating th(^ rest of the now window, 
rendered obstnictible by his own act, as 
blocked up. — News of titk World, Ltd. v. 
Pairhkad (Allen) & Sons, Ltd., [1931] 2 
Ch. 402 ; 100 L. J. Oh. 391, 


-Water. 

1070. Add. Annotation: — Aa to (1) Consd. Kee- 
watin Power (?o., Ltd. v. I*ako Of the Woods 
Milling Co., [1930] A. C. 640. 

1092a. .]— OuKKN V. Matthews & Co., 

No. 361a, ante, 

1117. Add. Ann otaiiona : -Consd. Ilford U. D, 0. 
V. Boal ite Judd. [1925) 1 K, B. 671. Refd. 
Noble V. Harrison, [1926] 2 K. B. 332. 


Support. 

the owners of adjc/irung liouses, separated by 
a party-wall, wit li irnplitHl mutual rights of 
support. Pltf. alNjged that owing to lack 
of repair underpi titling deft.’s htmse was 
subsiding, dragging the party-wall over, 
thereby damaging pltf.’s house: — Held: 
pltf.’s allegations liad nut been suVistantiati^d 
by the evidence. Srnthlr : even if they had 
been su bslan tinted pltf. would have had no 
cause of action.— f». .Ioneh, |1925] Ch, 
235 ; 94 L. J. Ch. 229 ; 1.33 L. T. 120. 

1231. Afltl. Annotation: — As to (2) Refd. Brooke 
V. Bool, [1928] 2 K. B. 578. 


Part XI. — Miscellaneous Easements. 

1270. Add. Annotation: — Refd. V'anth'rpant. v. | 1282. Add Annolalionx ’ — Consd. L. C. C. v, 
Mayfair Hotel Co., Ltd., {1930] 1 Ch. 138. | Hackiury B. 0., [i92H] 2 K. B. 588. Refd. 


PART IX. SECT. 2, SUB-SECT. 2. B. 

si, Tiu natural nV//tM“ -Ai>plt. & rest), 
wero the ownerw of adjoining;: ugil- 
cultural fanriB, (he natiinil fall of wlifeli 
was from that of rehii. to that f)f apt)!!. 
In the fanning of uIb jn-oporly resp. 
kept open certain Bnrfaec druiUH cf)n- 
strutded many years before, the; idbet 
of which wan to convey th(! Kiirf ace- 
water from bin farm to that of ajiplt. 
On a claim by applt. for an injunction 
to restrain rcsp.’s action; — licM : 
when two contiguous iieldu, one of 
which Bt-ands upon liigher CToiind than 
the other, belong to diiirercnt nro- 
piietons. nature itaelf may be said to 
constitute a servitude on the Inferifn 
tenement by which it la obliged to 
receive the water which falls from the 
superior ; & if the water which would 
otherwise fall from the higher ground 
without hurting the inferior tenement 
should be collected In one body by the 
owner of the sui>erlor in the natural 
use of Ills projierty for draining or 
otherwise improving it. the owiu?r of 
the Inferior is, without the positive 
constitution of any servitude, bound 
to receive that body of water on 
hla property. Injunction refused. — 
BAu£r V. VfLK. fl»30) N. Z. h. n. 
829.— H.Z. 


PART IX. SECT. 2. SUB-SECT. 2. -C. 

1036 iii. -] — Carter v. HtiDii.MtY 

(Out.), fl927J 1 D. L. n. H12.-CAN. 

PART IX. SECT. 2. SUB-SECT. 3. 

D. (c). 

o i. - — Weht 

rjoiioron r. inun iTHiKi, | r.K;i 1 1 l». L. it. 
520.- - CAN. 

PART IX, SECT. 3. 

1133 ill. .1 —Fortin v. Catu)S 

(Can.), fl927J 4 D. L. It. 936.— CAN. 

Bm. IrriQntimH frmn tunic — Prrjscriji- 
tion by levHce J — In India, a tenant cai» 
e-stabllBh his right to irrigate Mb flehl 
from his landlord’s tank by proof of 
open & continuous user from time 
Imruemorial. — T inkowri. kto. v. Ham. 
ETC. fl922). I. h. il. .50 Calc. 3.50.- 
IND. 

PART IX. SECT 4. 

sn. Unity of senrYin for different 
e.atttlen — tCnjoymml uj irrUiaH(*n rightn 
cumliuaed by J- - W bert‘ the ten- 

ancy in ext^cutlon of a rent iJecrtH* wan 
Hold Ar purchoHed by tli»! lundiord, tint 
the tenant continued in occupation In 
the uadisrturbed enjoymimt, of the right 
of irrigation & the rent was sulMtan- 

9 


llnlly enlianced : — Held: In Huch r-ir- 
ciDUHtanccH the right nf irrigation w/ih 
tic)|, ext ingidHticd, hut iiioiticnturlly 
-)UHi)»'.Mded A revived.— 'I'lNKowKi, K'lr., 
r. Ham. f.to. (1922), I. J.. K. 50 Calc. 
:h'.0. - IND. 

PART X. SECT. 1, SUB-SECT. 1. 

A. lb). 

1143 i. f/evrral. rule - Sup fmrt ni 
mituvdl Hlute.y -A peir^on inuHf not 
excuvat-f^ on IiJb land ri<» an to <i«*Mt.rMy 
the luteraJ nupport HMd)oJ« nt to main- 
tain the Hoil on IiIh neigiihour’b udjoin- 
iiig land in itn natural Ktato.— Mjrt'tto 
I'OMTAN lavK ArtBfUtANar, Co. V. 
MnOvKKS*, |lt»24J 2 1). L. H. 942; 2 
W. W. It. 98 1, —CAN. 

PART X. SECT. I, SUB-SECT. 1. - 

B. (b). 

1189 i. IVeiyhl of haiUUny conf.ribut' 
iny Uf H ' Wherv a r»ei*Hoii by 

an excavut ion on hh land eauseh bub- 
rtidenc*' on ills neighbour’w land, 
tb-eauH4‘ of the adilcd weight of a build- 
ing ther<*on, he Ih net ljubie. The 
neiglihour is not entitled to sufficient 
Bupjifirt U> maintain his huliding. — 
Methopoutan Life AsauitANCE Co. 
V. HoQukkn, 1 1924) 2 D, L. R. 942 ; 
2 W. W. K. 981.- CAN. 
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Back V, Daniels (1924:), 69 Bol. Jo. 160 ; 1322a. To attach creeper to wall.]— Simpson v, 

Hackney B. C. v. Metropolitan Asylums Weber, No. 204la, ante. 

Board (1924), 131 L. T. 136. 1822b. To attach postto walL] — Simpson r. Weber, 

No. 204a, ante. 


Part XII. — Disturbance of Easements. 


1330a. .] — ^Penw ARDEN V. Cuing (1829), 

Mood. & M. 400 ; 3 73 E. K. 1203, N. P. 

Annotations: — Consd. Uryont v. Foot (1867), L. II. 2 0. B. 

161 ; Dalton v. Angus (1881), 6 App. Cas. 740. 

1352. Add. AnnoifiHon :■ — Aft to (2) Consd. Free- 
born p. Leerning, [1920] 1 K. B. 160. 

1366. Add, Annotations: — As to (2) Consd. Slack p. 
Leeds Industrial Co-op. Soc.,. [1924] 2 Ch. 
475; Horton’s Estatx* v, Beattie (1926), 42 
T. L. B. 701. Apld. Price v. liilditch, [1030] 

1 Ch. 500. Refd. Farnworth v, Manchester 
City Corpn., [1929] 1 K. B. 533. 

1396. Add, Annotation: — Refd. Slack v, Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 476. 

1399. For the paragraph in the original vohune 
Buhstituto the following paragraph : — ■ 

.] — Chancery Amendment Act, 1858 . 

• (c. 27), s. 2, confers on the Ct. of Ch. juris-, 
diction to award damages in lien of an in- 

• junction in tlie case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute Law He vision <5^ (Jivil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 
1873 (c. 00), 8. 10, & Stiiuute Law Bevision 
Act, 1808 (c. 22), B. 1, is to maintain in force 
the jurisdiction (;onf erred by Chancery 
Amendment Act, 1858, s. 2. 

Where Uierefoi’e an action was brought in 
the Oil. Div. for an injunction to restrain an 
obstruction of ancient lights, the ct. found 
that defts.’ buildings when completed would 
cause au actionable obstnu^tion to pltf.’s 
lights, but that no sucli obstruction had yet 
taken place : — Held : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
liREDS iNDlJS'riUAD CO-OPERATIVE SOCIETY, 
Ltd. Slack, [1924] A. C. 851 ; 93 L. J. Ch. 
430 ; 131 L. T. 710 ; 40 T. L. H. 746 ; 08 
Sol. .To. 716, II. L. ; revsg, 8. C. s^ib 7iom. 
Slack v, Leeds Industrial Co-operative 
SociPrrv, Ltd., [1923] 1 Ch. 431, O. A. ; sub- 
sequent -proceedinga, [1924] 2 Oh. 475, C. A. 

Annotation rcoth v. Best (DK'IO), i)U L. J. K. B. 

f»37, 

1399a. .] — In an action brought by pltf. 

ag<uast deft, society for an injunction & 
damages in respect of an alleged obstruction 
of ancient lights, the judge found that defts.’ 
buildings when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
&i ho expressed the opinion that the interfer- 
ence nith pltf.’s legal rights when the building 
was comxdeted wduld bo small, & could be 
adequately compensated by damages, but 
held, eontnu’y to his own opinion, that he 


was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Guana Co, 
(1889), 43 Ch. D. 316, that there was no 
jurisdiction under Cliancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where th^ injury was threatened 
but had not been sustained, & he therefore 
granted on Injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed tliis decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits ; — Held : the 
findings of the judge brought the case within 
the “good working rule” suggested by A. L. 
Smith, L.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1356, anfc, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction ; that was still the rule to be 
adopted by the ct. as a guide & was not 
affected by anything that waa decided in 
Coils V. Home Colonial Stores, No. 830, 
ante ; therefore, there being evidence to 
support the findings of the judge, the in- 
junction gi‘anbed by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
— Slack v, Leeds Industrial Co-operative 
SociE-rv, I/rD., [1924] 2 Ch. 475 ; 94 L. J. Ch. 
46, 0. A. 

1406a. Erection of building interfered with 

acquiesced In by defendant.] — Where pltf. & 
deft, held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft, so building as 
to obstruct the lights of pltf.’s manufactory 
pending trial. — Crook v , Wii.son (1855), 3 
W. K. 378. 

1408. Add, Annotation : - As to (1) Consd. Slack 
i;. Leeds Industrial Co-op. Soc. (1924), 04 
L. .T. Ch, 46. 

1433a. - - .]- Prick r. Hilditch, No. 

931b, ante, 

1442a. Against lessee — Freeholder not party 

to action — Light.] — Barnes v, Au.en (1927), 
64 L. Jo. 92 ; 164 L. T. Jo. 83. 

1444a. .] — Slack v . Leeds Industrial Co- 

operative Society, Ltd., No 1309a, ante. 

1471. Add, Annolaiion : — Folld. Hortoh’s Estate 
r. Beattie (1926). 42 T. L. B. 701. 


PART XU. SECT. 2, SUB^SECT. 2.— 
B. (a). 

•t. AIortitaffe.c — Though not in pos- 
session.y—K int^uc. of land, though not 
In poHHCsalon. haa a right to have hi8 
rteourlty left, imimpoirod, it if tho owner 
of adjoiniiiff laud exoavaten on tiio mort- 
iiraffed laud, althoiurh tho mtgt'o. may 
not be entitled to maintain au action 
for trofipaBB. he hoe a right of action 


for injunction or damages, independont 
of any that the owner of the mortgaged 
land might have. — MKTRorouTAN Lifk 
Assurance Co. r. MoOukex [1924J 
2 D. L. K. 942; 2 W, W. R. 981,-- 
CAN. 

PART XU. SECT. 2. SUB-SECT. 2.— 
D. (b) i. 

1451 lil. Under Speelflo 

Reiiuf Act, 1877, the qu^tion of an 

10 


I injunction to restrain a party from 
erecting a budding so as to Interfere 
with his neighbour's easements of light 
I air presents itself in a different light 
1 to what It does In tho English cts. *» & 
the ct. has a diaoretion. k. mav irauo 
an injunction where the Injury is such 
that pecuniary oompensation would 
j not afford adequate relief. — Mahomed 
Auzam Ismail v , Jaoanath Jamnadas 
(1925). I. L. R. .8 Ran. 230.— IND. 



Vd. XIX.— Basements. Cases 1480—1588. 


Part XIII. — Profits a Prendre. 


1490. Add, Annotaiion : — Refd. Grant v. Kdmoml- ! 
son, [1931] 1 Ch. 1. 

I 

1497, Add, Annolalions : — Consd. Pooch v. Itost 
(1930), 99 L. J. K. B. 537. Apld. Nicholls r. i 
Ely Beet Sugar Factory, [1931 ] 2 Ch, 81. 

1499* Add. A7inofatwn,9 : — .Is to (1) Refd. Pooch | 
V, Best (1930), 99 L. J. K. B. 537. As io (2) 
Refd. Peech r. Best (1930), 99 L. ,T. K. B. I 
537. ! 


1501. Add. A7%7iotaiio7i : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

1503. Add. Aimotaiion : — GeneraUy, Refd* Stoney 
V. Eastbourne U. C. &> Devonsliire (1920), 95 
L. J. K. B. 312. 

1570. Add. Annoialio/i : — As to (2) Refd. The 
Fagornes, [1020] P. 185. 

1589. Add. A7\notniiona : — Refd. Abrahams w. Mac 
Fisheries, [1925] 2 K. B. 18; Boev. Bussell, 
[1928] 2 K. B. 117. 


PART XIII. SECT. 4. SUB-SECT. 1,— A. | 

sw. Who man acquire — Public .] — ! 
Thoufirh the public cannot acquire 
owncrHhipofaluud it can acquire pro/if« 
d prendre over it by firraut. — Ussan 


K.xsnr Sait v. Skchkt\hv of Statk 
F on India (1923), 1. L. 11. 17 Mnd. 
1I6.--1ND. 

PART XIII. SECT. 4, SUB-SECT. 2.— B. 
1536 i. The public.] — Tliousrb the 


public cannot acquire owntutiblp of a 
land, It can acquire proHla d prcrulre 
over it byjinwrlption.-— fJssAN Kasim 
Sait t«. Sf.cuictary ok .State for 
India (1923), I. L. U. 47 Mad. 116.— 
IND. 
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CasM la— 1068. EKausH Am> Empibe Digest Supfi^ment. 


ECCLESIASTICAL LAW. 


Part I. — 

la. Church Assembly — Legislative Committee.] — 

Neither the Legislative Committee of the 
Church Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 


In General. 

judicial capacity. — B. v, Ohubch Assembly 
Legislative Committee A; Church 
Assembly, JSx p, Haynes Smith, [1928] 
1 K. B. 411 ; 97 L. J. K. B. 222 ; 138 L. T. 
399 ; 44 T. L. B. 68 ; 71 Sol. Jo. 947, D. C. 


Part III. — Constitution of the Church of England. 


16. Add* Annotation: — Generally^ Refd. B. v. 
North. Ex p* Oakey (1926), 43 T. L. B. 60. 

19. Add* Amwtation : — Refd. Gottliffe v, 
Edelston, [1930] 2 K. IL 378. 

41. Add* Annotation : — Ah to (2) Consd. Notley v* 
Birmingham (Bp.), |1931] 1 Ch. 529. 

70. Add. Annotation : — As to {\) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 

136. Annotati-onJi : — For “ Re Letters Patent No. 
139,207, He Carbonit Akt (1923] 2 Ch. 604,” 
read ” Re Jjetters Patent No. 139,207, Re 
Carbonit Akt., [1924] 2 Ch. 63.” 

185. Add* Annotation : — As to (2) Consd. Vincent v* 
St. Magnus the Mart/yr, etc., [1925] P. 1. 

185a. Former Royal chapel — Grant by Crown 

for use as parish church.] — Tlie ct. held that- 
tlie rt>ctor & the parish cluii’ch of St-. Mm^y, 
StalTord, in the dioee.so of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including tlje right of visitation. — Lichfield 
(Brsiior) v* IuAMBert (1929), 46 T. L. R. 24. 

199. Add. Annotation ; — As to (3) Consd. Vincent 
r. St. Magnus the Martyr, etc., (1926] P. 1. 

204. Add. Annofaiion : — Consd. Notley v. Bir- 
miughani (Bp.), [1931] 1 Ch. 529. 

270. Add. A7inotation Refd. R. v. Ohurclj 
Assembly Legislative Couimittec & Church 
Assembly, Ex p. Haynes Smith (1927), 44 
T. 1.. H. 68. 

276. Add. A^motation. :— A,s to (2) Refd. R. v. 
North, Ex p. Oakey (1926). 13 T, L. R. 00. 

292. Add* Citations : — sub mnn. Ayer v* Orme, 2 
Dyer 221b; Ben. 129; sub nom* Anon., 
Dal. 53 ; 1 And. 9. 

Add. Annotations: — Refd. Cromwel’s Case 
(1601) 2 Co. Rep. 69b ; Lyn v* Wyn (1065), 
O. Bridg. 122. 


472. Add* Annotation : — Apld. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

472a. Liability of lay-improprlation to seques- 

tration.]— Walwyn V. Awbbrry, No. 2599a, 
post* * 

472b. Personal liability.] — The impropriator 

of an impropriate rectory in the receipt of 
the profits thereof is personally liable for the 
repair of the chancel of the parish church, 
aliliough at the time of the conveyance to 
him of the lands forming pai't of the rectory 
he had no notice of the liability. — Hauxton 
Parochial Church Council v. Stevens, 
[1929] P. 240. 

472c. No notice of liability — At time of con- 

veyance of lands.] — Hauxton Parochial 
C uuRCU Council v. Stevens, No. 472b, ante* 

475. Add. Annotation : — Refd. Hauxton Parochial 
Church Council v* Stevens, [1929] P. 240. 

482a. .] — A tenant of premises 

rated at £126, who sublet the greater part & 
retained for his personal occuiiation a portion 
which was over £40 in ratable value, but not 
separately assessed : — Held : qualified as a 
vestrynian under Meti’opolis Management 
Acts, 1865 (c. 120), & 1856 (c. 112).— 
Gordon v. Williamson, [1892] 2 Q. B. 459 ; 
01 L. J. Q. B. 820 ; 67 L. T. 214 ; 57 J. P. 
166; 40W. R. 692; 8 T. L. R. 705, C. A. 

AniUitaiiim Be!d. London & ludiu Docks Co. v* Woolwich 
Borowh (10U2). 71 L. J. K. B. 3U4. 

569. Add* Annoiation: — As to (3) Refd. R. v. 
North, Exp. Oakey (1926), 43 T. L. R. 60. 

627. After this case add : — 

Right of presentation where patronage vested 
In parishioners.] — See No. 1981a, post. 

983. Add. Annotation : — ^Refd. Edwards v. A.-G. 
for Canada (1029), 46 T. L. R. 4. 

1063. Add* Annotation : — As to {!) Refd. A.-G. for 
AJberta v. Cook, [1926] A. C. 444. 


PART I, 

1 1. Church — lielUri^Ks amimunity 
Schism — U'hc4her provided for cf 
8tUu$ioii ,\ — Brkni>/.ij V. Hajd 
119271 1 D. L, a. 1051; 11927] 

W. W. 11, 301 ; 36 Man. L. U. 3( 
—CAN. 


1 II, What amouTits 

fo.l — BKBNDzrj t». Hajuu, U927] 1 
1). L. IL 10.51 ; 11927] 1 W. W. It. 801 ; 
36 Man. L* II. 300.- CAN. 

1 Hi* Effect of-- 

Members adhering to urigt^ial con- 


stitution entitled to vse of church 
property.) — Brkndzu v. Hajdu. [1927] 
1 D. L. k. 1051; 11927] 1 W. W. R. 
301 ; 36 Man. L. R. 300.— CAN. 


1 iv. iS. P. Bsnnio TBAimtlN 
(Alta.), (1926] 2 D. L. R. 260 ; [1926] 
1 W. W. R. 912.— CAN, 
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VoL ZDC. — Bodesiai^iaftl Iaw. Oues lllS— 1789ft • 


Part IV. — Ecclesiastical Courts. 


11^5. Add, AnnotationH : —As io (1) FoUd. Capel 
St/. Mary, Suffolk v, Packard, [1927] P. 289. 
Refd. Vincent v, St.'Magnus tlie Martyr, etc., 
[1926] P. 1. 

1145* Add, Annotations: — As io (1) Consd. 
Transferred Oi\dl Servants (Ireland) Com- 
pensation, [1929] A. O. 213. As to (8) Consd. 
Vincent v, St. Magnus the MaHyr, etc., 
[1926] P. 1. Generally, Retd. Cupel St. 
Mary, Suffolk r. Packard, [1927] P. 289. 

1146. Add, Annotations: — As to (I ) Refd. Cupel 
St. Mary, Suffolk r. Packard, [1927] P. 289 
As to (2) Consd. JRe ^Pransferi-ed Servants 
(Ireland) Compensation, [1929] A. 0. 213. 

1148. Add, Annotation: — As to (2) Refd. R. v. 
North, Ex p, Oakey, [1927] 1 K. B. 491. 

1149. Add. Annotation : — Consd. He Transferred 
Civil Servants (Ireland) Compensation, 1 1929] 
A. C. 213. 

1280a. Alternative remedy.] — Prohibition 

will issue in r .ispect of an order of an ecclesi- 
astical ct. m/ido without jurisdiction, not- 
withstending an ajjpeal lie from such order 
to a higher ecclesitistical cb. & thence to the 
Privv Council.— K. v. North, Ex p. Oakev, 
[1927] 1 K. B. 191 ; 96 L. J. K. B. 77 ; 136 
L T. 387; 13 T. L. U. 60 ; 70 Sol. Jo. 1181, 
C. A. 

1349. Add. Annotation ; — Refd. R. v. North, Ex p., 
Oakey (1926), 43 T. L. R. 60. 

1372. Add. Annotation : — As to (1) Refd. Raeburn 
V. Raeburn (1928), 138 L. T. C/2. 

1400. Add. Annotation : — Refd. Capel St. Mery, 
Suffolk V. Packard, [1927] P. 289. 

1585. Add. A nnotation : — Consd. lloaiis ot t >al< 
Assurance Co. v. A.-G. (1931), 17 T. L. P. 
679. 

1605. Add. Annotation : — Refd. Oapel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

1721. Add. Annotations Refd. Eshugbayi Eleko 
V. Nigeria Government, [1928] A. C. 459 • 
Be CarroU, [1931] 1 K. B, 317. 

1755. Add. Annotation : — Refd. 

Magnus the Martyr, etc., [1925] P 1. 

1756. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

1768a. .] — field : a faculty o\ight 

to issue for the removal of (1) a talMMuacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks vu 
the credence which had been used cere- 
monially, (6) a censer which had been used 
ceremonially, (0) the Stations of the Cross, 
(7) a second Holy 'Fable introduced albji* 
a faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
candles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of ^oration 6t the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament ; a 
faculty ought not to issue for the removal 
of (11) books & pamphlets displayed on 


tables in the church, (12) notices as to times 
wiien confessions could be heard, (13) nol^ices 
asking for prayers for deceased persons, (11) a 
kneeling stool* used by persons making their 
confessions, & (15) the rector’s books of 
devotion on the Holy Table, but these articles 
were not proper subjects for a conluTiiatory 
faculty ; a faculty ought not to issue for the 
removal of (16) a cruciHx on the wall above 
tlie kneeling stool, used t»o assist the devotions 
of those making their confessions, & a 
(umlirmaGuy faculty till further order ought 

issm? in respect of it ; a faculty ought not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had betui proved 
to have been the obje(;t of veneration, Hie 
rector having undertaken not to genuflect 
U) it or cense it, & not to allow any other 
officiating clergymen to do so, Ac a con- 
firmatory faculty till further order ought to 
issue In r<?spect iif it. 

(18) Memoiials purporting io be signed by 
parishioners, as to which no evidence is given 
in proof of f ile signatures or of the repre- 
sentations made to tlioso w ho sign them, are 
inadmissible in a faculty suit. — (Urtsi. St. 
Mary, Suprolk (Pjootor & Ghttrcii- 
WAUDENH) V. l*AOKAHI>, [1927] P. 289; suf)- 
sequent proceedings, [1928] T\ 09. 

1775a. “Till further order.*']-— (1) 

Where a cause of fa<.ulty has been nuiiltted 
by the Ot. of Arclies to a conslfitory ct. to 
decree a faculty as directed by the Ot. of 
Arches, a party to the suit who is aggrieviul 
by a condition propof'tf‘d to be jnsertcsl in the 
facultv may appeal to the Ot. of Arch<‘s by 
way or tlio asscHJon of a grievance, tSc the Ot. of 
Arches may hear & <Jef, ermine the appeal 
without retaining the ca»is(5. 

(2) A condition in a confirmatory faculty 
“ that if any of Uie articles includr^d in the 
faculty arc? treated with supc^rstitious rever- 
ence we rcscTve to ourselviis the right to order 
their removal at any time hereafter upon 
being salisfh^d hereon ” is an improper con- 
dition, Ac- such a condition is not substantially 
similar to, but wholly different from, a con- 
dition that the faculty Is granted “ till furtluT 
order." 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings petjulred by tin* practice of the 
cts. b(‘fore such further order can be made, 
the distinction between the older of the ct. 
in a faculty suit &> Uie faculty, At the matters 
which are proper to be includefl in each. — 
Capel St. Mary, Suffolk (Rector & 
Churchwardens) v, Packard, [1928] P. 69. 

1784. Add. Annotation : -Betd. Capel St. Mary. 
Suffolk V. Packard, [1927] P. 289. 

1789a. Cause remitted to decree faculty— Objection 
to condition proposed to be Inserted In (acuity 
—Right of aggrieved party to appeal.] — Capel 
St. Mary, Ht;ffolk (KECTf>u & Church- 
wardens) V. Pa<^kard, No. I77.5a, ante. 


PART IV. SECT. 6, SUB-SECT. 2.— D. 

1217 1, IrUerpreiaiion of staiuiee — 
Conoendng spiritual matters .} — ^In an 


^tion Involving coarttructlon of 
nitc4 Otuircb of Cauada Act. l»24 
. 100 ) : — Held : the eccletOaetioal cU. 
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telly had JurlH(Uc'tlon.--STovBB v. 
DursOALE. 110251 4 D. h. K. 094.— 


GAN. 



• Cases 1821—2007. English and Empire Digest Supplement. 


Part V. — Clergy. 


1B2A. For “Who are exempt«->Military Service 
Act, 1016 ( 0 . 104),Scbed. 1. (4) — Lay member ** 
read “ Who are exempt — Military Service Act, 
1016 ( 0 . 104), Sched. 1. (4) — Lay reader.*’ 

1851. Add. Annotation : — Apld. Ue Clerical Dis- 
abilitiee Act, 1870, Ex p. Cowan (1027), 71 
Sol. Jo. 272. 

1851a. S. P. Tie Cj.biitcai. Desabilities Act, 1870, 
Ex p. Cowan (1027), 137 L. T. 616 ; 71 Sol. 
Jo. 272. 

1071. Add. Annolaiion : —Geyierally, Refd. Notloy 
•r. Birmingham (Bp.) (1930), 99 T.. J. Ch. 306. 

1981a. Patronage vested in parishioners — Transfer 
to parochial church council — Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 

s. 4 (1).] — Re Lichfield Caihedral Grant, 
Chapel-en-lk-Frith Parochial Ciiuhcii 
Council v. Bagsiiaw (1029), 46 T. L. B. 583. 

2104a. Whether vendor bound to make marketable, 
title — Whether stamp necessary.] — Wilmot* 
V. Wilkinson (1827), 6 B. & C. 506 ; 9 
Dow. & By. K. B. 620 ; 6 L. J. O. S. K. B. 
106; 108E. B. 638. 

A7inolation : — Refd. Dooerood v. Koso (1850), 9 C. B. 132. 

2105a. Non-completion of purchase — Default 

of vendor.]— W bddall v. Nixon (1853), 17 
Beav. 100 ; 22 L. J. Ch. 930 ; 21 L. T. O. S. 
147 ; 17 Jur. 642 ; 61 E. B. 994. 

2272. Add. Annotation : — Generally. Consd. 

V. Biimingluim (Bp.), [1931] 1 CIi. 629. 

2355a. Jurisdiction of court of equity to order 
admission — No lawful excuse for refusal 
shown.] - A ct. of ocpiity can make an or<i(?r 
on a bisliop to admit licence to a per- 
petual curacy a duly qualified nominee wlio 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit & licence be shown.— N otlf.y p. 
Biumingham, Bishop (1930), 99 Ij. J. Ch. 
305 ; 46 T. L. B. 347. 

2355b. Refusal to obey order — Discharge of 

order.] — A bishop refused to admit & licence 
X., a clerk in holy oi'ders, to the perpetual 
curacy of Z. on the x^resentation of the 
patrons. The patrons then commenced an 
action in the Ch. Div., claiming tliat the 
bisboxi was bound tt> admit & licence X. U) 
tlie beneJlciL The bishoxj not having entered 
an appeai’onco the action came before the 
ct. on Axir. 2, 1930, as a 811014/ cause, upon a 
motion for judgment in default of appearance, 
& on order was made that the bishop should 
admit & licence X. to tlie beuelice in due 
form according to law. ^J'’he bishop refused { 
or neglected to admit & licence X. to the | 
benelice, & to comx)ly with the order. The j 
patrons then moved the ct. that a writ should i 
issue to the Archbishop of Canterbury, com- i 
mantling him to admit & licence X, to the ! 
benelice at the nomination or x^i^^sentation j 
of the x>atrons : — Held : so much of the order ’ 
of Apr. 2, 1930, as ordered the bishop to 
admit & licence X. to the benelice might be 
disciiarged, in lieu thei'eof & in substitution 
thereof it might be ordered that a writ should 
issue directed to the Archbishop . of Canter- 


bmy commanding him to admit a tit person 
to the benefice at tb© nomination or presenta- 
tion or other legal requisition of pltfs. as 
patrons thereof. — ^Notley v. Birmingham 
(Bishop) (No. 2), [1931] 1 Ch. 529; 100 
L. J. Ch. 303 ; 145 L. T. 251 ; 47 T. L. B. 
267. 

2355c. Issue of writ to Archbishop.] — 

Notley V. Birmingham (Bishop) (No. 2), 
No. 2355b, ante. 

2437. Add. Ciiation : — 2 B. B. A. 932. 

2440. Add. Citation : — 2 B. B. A. 831. 

2443a. Grounds for approval or disapproval of 
scheme.] — Although it may seem desirable 
on giounds of economy A; administration to 
unite two country benolices with small 
populations, yet a scheme for sucli union will 
not be adirmed on special reference by the 
Judicial Conmiittee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants. — Re Gussagk All Saints 
& Gussage St. Michael, Doiisprr, Parishes 
(1925), 69 Sol. Jo. 403, P. C. 

Annotalion :■ -FoUd. Great MafiKiriKliHni & Little Massiiighain 
(Beneliccfl), [1931] A. C. .328. 

2443b. .] — Having regard to Union of Bene- 

lices Measure, 1923, s. 2 (6), which sub- 
sect. contains the only statement in the 
Measure as to the principles governing the 
union of benolices thereunder, it is not 
enough, in order to justify a union, to show 
that one incumbent could serve the parishes 
affected, & that the union would save man 
power and might also produce surplus 
income available for other benefices. The 
cu'cumstances <fc interests of the parishes 
themselves must be regarded. — Re Great 
Masbingham & Little Massingham, Bene- 
fices OF, [1931] A. C. 328 ; 100 L. J. P. C. 
93 ; 144 L. T. 664 ; 47 T. L. B. 294, P. C. 

2488. Add. Annotation; — As to (2) Refd. Ladies 
Hosiery A Underweai*, Ltd. v. Parker, [1930 J 

1 Ch. 304. 

2496. Add. Ciiation : — sub nom. Curlews v. 
Butts, 9 L. J. O. S. K. B. 69. 

2539. Add. Annotation : — Refd. Jones v. Waring & 
GUlow, [1926] A. C. 070. 

2595. Add. Annotation: — As to (2) Consd. B. v. 
North, Ex p. Oakoy (1926), 43 T. L. B. 00. 

2599a. Failure to repair chancel.] — ( 1 ) A justifi- 

cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was tokep than was 
necessary to the expense of repai’ation. 
(2) But the pi*ofits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel. — Walwyn v. Awberry (1677), 1 
Mod. Rei>. 258 ; 2 Mod. Rep. 254 ; Freem. 
K. B. 230 ; 80 E. B. 866 ; svb 7wm. Anon., 

2 Vent. 35 ; 3 Keb. 829. 

Annotation: — Ai to (2) Conid. Hauxton Farochlal Church 
CounciJ P.Steveue, [1929] P 240. 

2607. Add, Annotation: — As to (1) Consd. B. v. 
North, Ex p. Oakey (1926), 43 T, L. R. 00. 
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VoL XDE.— Eodesiastioai Law. Cases 8717a— 2881. 


2717a. Appointment ot commission under Bene- 
fices (Ecclesiastical Duties) Measure, 1926, 
s. 3 (1) — Necessity for notice to incumbent — 
In respect of what duties.] — By Benelices 
(Ecclesiastical) Duties) Measure, 192(i, s. (1), 
where the bishop has reason to think that the 
ecclesiastical duties of a bene lice are in- 
adequately performed he may appoint a 
commission to inquire into the facts, & on 
their riiport that the inadequate performance 
of the duties is due to the neglipfcnco of the 
incumbent, has po\ver under sect. 6 (1) to I 
inhibit him. By sect. 2 («) “ ecclesiastical | 
duties ” include the observance of ordination i 
promises, & also (hi) “ an obhpition binding ! 
the incumbent to manifest in his acts, con- ' 
duct & course of ]ife, due respect for his i 
sacred office, &:• a due solicitude for the moral j 
& spiritual welfare of his parisIuonei*s.” A ! 
commission reported to the bislioj) that tlie j 
ecclesiastical duties of a benefice were in- j 
adequately performed owing to tlu? m>gli- j 
gence of the incumbent, & also found certain I 
charges proved which were a violation hotli j 
of the ordination i)r(^niises of the incumbent ! 


& of the provisions of sect. 2 (a) (iii). By 
sect. 2 (b) : “ No incumbent shall be deemed 
to have been negliegnt in the observance or 
performance of any of liis ordination promises 
. . . unless such observance or performance 
has been required of him in writing by the 
bishop, who shall give liim opportunity of 
replying, before? issuing any commission 
under tlio pmvisions of section three of this 
Measure.** No such requirement was made : 
— Held : the commission had jurisdiction to 
hold the inquiry, althougli the above notice 
liad not been given, because the inadequate 
p(?rfi>rniance of ecclesiastical duties charged 
was that of ecclesiiistical duties not expressly 
set out in sect. 2 (6). it being in respect of the 
inadcxpiate performance of the latter only 
that such notice is requirt’d. The require- 
ment in sect. 2 (b) applies only where the 
neglect cl)arg(’d is tliat of ordination promises, 
as Hucli, or of duties imposed by the Rules 
for ih(? Representation of tlie Laity, as such. 
^ tlie charges against aj)plt. were not chai-gcs 
of this character. — Huntlkv v. Nobwicii 
tHisiiop), [U)3l I W 210. 


Part VI. — Public Worship and Church Ministrations. 


2751. Add, Annotation: — Generally, Refd. Capel 
8t. Mary, Suffolk v, Packard, [*1027] P. 280. 

2762. Add. Annotation: — As /o (1) Refd. Vincent* j 
V, St. Magnus the Martyr, etc., [1025] P. 1. 

2764a. .] — ViNX'iCN’T y. Si'. 

TiTE Majitvb, etc. (Rectob (Mff.’iunr- 

WARDENS), No. 2831, post. 

2768. Add. Annoiaflons : -As to (7) Folld. Cap*, i | 
St. IMary, Suffolk v. i'ackard, I1027J P. 280. 

As to (8) Folld. Capel Si. Mary, Suffolk r. 
Packard, [ 1 027] f*. 280. As to (0) Folld. I 'apel 
St. Mary, Suffolk v. Packard. (1027] P. 280. 
Getirralhjy Refd. Capel St. Mary, Suffolk v. 
Packard, [1928J P. 09. 

2786. Add. Annolaiiori : — Aj? to (1) Retd. Vinctud 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2797. Add. Annoiaiion : — to (3) Refd. St. 
Margaret’s, Toxtetli Park (1924), 40 T. h. R. 
087. 

2801a. ,] — Capel St. Mary, Suffolk (Reutoii 

& CiiujiciiwAJiDENs) i’. Packard, No. 1708a. 
ante. 

2809a. .] — Capel v. St. Mary, Suffolk 

(Rector & Churchwardens) v. Packard, ! 
No. 1708a, ante. j 

2812. Add. Annotation : — As to (3) Folld. Capel St. j 
Mary, Suffolk r. Packard, [1927] P. 289. j 

2818a. On credence table.] — Capel St. | 

Mary, Suffolk (Rector At Church- ; 
WARDENS) V. Packard, No. 1708a. ante. j 

2824a. .] — Capel St. Mary, Suffolk (Rector j 

& Churchwardens) v. Packard, No. 1708a, j 
ante. | 

2825. For the paragraph in the origbial volume ! 
substitute the following paragraph ; — j 

As of course.] — V incent r. St. Magnus ! 
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THE Majityr. jo'i'tj. (Rector ^ Church- 
WAHDKNB), No. 2831. post. 

2831. For the paragrapli in the original voliiiiK* 
substitute the following [):u’agraph : — 

Approval of dc’coratlons & fittings.] 

*-On the hearing in (In* < Consistory (jt. of 
London of a petitiou as to the furniture tt 
fittings of the Chnreli of St. Magrma-the- 
Martyr. in tlio (Uty t»f Ijondon, a faculty was 
gninled for, amongst other things: (1) a 
hccoikI Holy 'Pablo ; (2) an imago of the 

Virgin iioly Cliild pla-ced behind the 
second ib>ly Table ; (3) a crucifix lixod to 

a pillar at a cou8ideral)le height from the 
lloor A: near tin? i>ulpit. On a[)ptuil tin? Ct. 
of Arclies dismisst^o' tiie appeal as to (I ) A: (3), 
but allowed it as to (2) i —fleld : (1) the law 
was the same for every kind rd sacred imago 
in a church, including a crucillx or rood, 
altliough such an image was not illegal 
per w, it could not lawfully be placed in a 
church without a faculty. 

On an aj>plication for such a faculty, tlie 
question to be considered is wli cither, if the 
facMiity be gi'iinted. there is or is not, in the 
particular case, a danger of the imago being 
used fc»r j^urposes of worship or adoration 
condemned by Article of Rcligimi 22. After 
discussion of tfie kind of evidence prop<u‘ to 
this inquiry ; — field : (2) there was a danger 
of t)ic proposed image of tiie Vurgin At Holy 
Child being so u.se<l ; (3) an image ust’d for 
puiposes of worship or adoration was an 
ornament At was illegal, because not included 
amongst the ornarmints of the church 
sanctioned by the Ornaments Rubric in the 
Book of (.'omrnon Prayer ; (I) a faculty 

authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second Holy Table. The church holds, or 
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hold, between three hundred & four 
hundred people, ^ there are a large number 
of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. 1 am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
Ians particulars of the decorations ^ 
ttings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the learned Chancellor & 
to be specifically included in the faculty (SiK , 
Ijffiwis Dibdtn). — Vincent w. 8t. Magnus 
THE MaJITYH, etc. (JIbCTOB & CllURCH- 
WAJiDENS), [1925 1 P. 1 ; mib nom. St. Magnus 
THE Mabtyh, London Bridge, 41 T. L. R. 3. 

AnnoUMon: — EoM. Cape! St. Mary, Suffolk ♦?. 

Packard, [1927] P. 280. 

2842. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. 1. 

2844. Add, Annotation : — Refd. Vincent v, St. 
Magnus the Martyr, etc., [1926) P. 1. 

2850. Add. Annotation: — As to (3) Dbtd. Vincent* 
V. St. Magnus the Martyr, etc., [1925] P. 1. * 

2861. Add. Annotation: — As to (X) Refd. Vincent 
V. St. Magnus the Martyr, etc., [1926] P. 1. 

2862. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., '1926] P, 1. 

2871. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2872. Add. Annotation .’'—Refd. V’intHiut v. St 
Magnus the Martyr, etc., [i925j l^ I, 

2873. For the paragraph in the original volume 
substitute the following pariigraidi : — 

Ordinary rules as to images 

apply.] — Vincent v. 8t. Maonuh the 
MAK' i’YR, ETC. (Rector «& Churchwardens), 
No. 2831, ante. 

2874. Add. Annotation : — Refd. Vincent v St. 
Magnus the Martyr, etc., [1896] P. 1. 

2875. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1895] P. 1. 

2876. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Majptyr, etc., [1926] P. 1. 

2882. Add. Annotation : — Refd. Vincent u. St. 
Magnus the Martyr, etc., [1926] P. 1. 

2883. Add. Annotations : — Apld. On pel St. Mary, 

Suffolk T. Packard, [1927] P. 289. Refd. Vin- 
cent V. St. Magnus the Mailyr, etc., [1925] 
P. 1. * 

2888. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1926] P. 1. 

2889* Add. Annotation : — Refd. Vincent n. St. 
Magnus the Martyr, etc., [1926] P. 1. 

2892. Add. Annoidtion : — Geiieralty, Refd. Vincent 
V. St. Magnus the Martyr, etc., [1926] P. 1. 

2893. Add. Annotation Refd. Vincent t;. St. 
Magnus the Mart-yr, etc., [1925] P, 1. 

2896. For the paragraph in the original volume 
substituto the following paragraph : — 

.}— Vincent v. St. Magnus 

THE Martyr, etc. (Rector & Church- 
wardens), No. 2831, ante. 


28998. Above oonfesslenal stool — Wbetber 

permissible.] — C apel St. Mary, Suffolk 
(Rector & Churchwardens)- t?. Packard, 
No. 1768a, ante. 

2899b. Behind Holy Table — Whether per- 

missible.] — Capbl St. Mary, Suffolk 
(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 

2900. Addf AnnotaHons: — As to (2) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (3) FoUd. Capel St. Mai7, Suffolk v. 
Packard. [1027] P. *9. 

2903. Add. Annotations : — As to (3) FoUd. Oapel 
St. Mary, Suffolk v. Packard, [1927] P. 
289. As to (5) FoUd. Capel St. Mary, Suffolk 
V. Pac,kard, [I927j P. 289. As to (6) FoUd. 
Capel St. Mary, Suffolk v. Packard, [1927] 
P. 289. As to (7) FoUd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. Generally ^ 
Refd. Capel St. Mary, Suffolk v. Packard, 
[1928] P. 69. 

2904a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante. 

2006. For the paragraph in the original volume 
substitute the following paragraph ; — 

.] — Vincent r. St. Magnus the Martyr, 

ETC. (Rector & Churchwardens), No. 2831, 
ante. 

2913. Add. Annotation : — Refd. Capel St. Mai'y, 
Suffolk V. Packard, [1927] P. 289. 

2915a. With candles & vases — Whether 

permissible.] — CU pel St. Mary, Suffolk 
(Rector i\:; Church wardens) v. Packard, 
No. I708ii, ante. 

2916. For the paragrapli in the original volume 
substitute the following paragraph : — 

The Virgin & Child — Probability of venera- 
tion.] — Vincent v. St. Magnus the Martyr, 
BTC. (Rector &; Churchwardens), No. 2831, 
ante. 

2924a. .]— CJapblSt. Mary, Suffolk (Rector 

& Churchwardens) v. Packard, No. 1768a, 
ante. 

in) Lights (Vol. XIX., p 449). 

Add the following cross-references : — 

Used in service of adoration of Sacrament.] — 

See No. 1768a, ajUe. 

To denote presence of reserved Sacrament.] — 

See No. 1768a, ante. 

2947a. Books & pamphlets displayed in church.] — 

Capel St Mary, Suffolk (Hector & 
Churchwardens) v. PacivARD, No. 1768a, 
ante. 

2947h. Notices — Times for hearing of confessions.] 

— Capel St. Mary, Suffolk (Rector <fc 
Churchwardens) v. Packard, No. 1768a, 
ante. 

2947 ( 5 . Asking for prayers for dead.] — Capei. 

St. Mary, Suffolk (Rector & Church- 
wardens) V. Packard, No. 176Sa, ante. 

2947d. Confessional stool.] — Capel St. Mary, 
Suffolk (KEcroR A; Churchwardens) v. 
Packard, No. 1708a, ante. 

2948. Add. Annotation: — As to (1) FoUd. Capel 
St. Mary, Suffolk v. Packai*d, [1927] P. 289. 

2965a. Books of devotion — On Holy Table.] — 

Capbl St. Mary, Suftolk ^Rector & 
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VoL 

OHtfRCMWABDBNS) V. PACKARD, No. 1768a, 
anUm 

2072a. .] — Caphl St. Mary, Suffolk 

(Rector & Churchwardens) v. Packard, 
No. 1768a, ante* 

2975. Add* Annotation : — Refd. Oapel St. Mary, 
Suffolk V. Packard, [1927] P. 280. 

2085. Alter this case, for 

** Registration of baptism.] — See Keoistra- 
TiON OF Births, Marriages & Deaths,” 
read Registration of baptism.]— i9ee Canon 


XEt— H00iMlMH«aL»W. <Jmm 2986»— aWS. 

70 at 1603; Parochial Begtater* Act, 1812 (o. 
146). 

Admissibility In evldeneej — See Bvi- 

DH3JCB, Vol. XXII., pp. 336, 837, Nob. 3358- 
3378.’’ 

3006. Add. Annotaiion : — Generally, RbM. Capel 
8t. Mary. Suffolk v. Packard, [1027] P. 280. 

3016a. Sounding sacrlng gong— Whether per- 
missible.] — Cafki. St. Mary, Suffouk 
( llBoi-oB & Ohxtbchwabdknb) V . Packard, 
No. 1768a, ante. 


Part VII. — Property of the Church of England. 


3049. Add* Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

8112. Add. Annotaiion : — Refd. Vincent v* St. 
Magnue the Martyr, etc., [1926] P. 1. 

8118a. Whether faculty absolute — Erection of 
image.] — Vincent v. St, Magnus the 
Martyr, etc. (Rector & Churchwardens), 
No. 2831, ante* 

8891a. Tithable where landed.] — By 

custom, fish taken in the sea is tithable 
where landed. — Anon (1032), Cro. Car. 264 ; 
79 B. R, 830, 

3406. Add. Annotation : — As to (1) Refd. Busby v* 
Avgherino, [1928] A. C, 200. 


3449. Add. Citation : — West. Tithe Cas. 44 

Add* Annotation .‘—Held. Busby v. Avgherino, 
[1028] A. C. 290. 


3451. Add. Annotation : — As to {!) Refd. Busby v* 
Avgherino, [1928] A. 0, 290. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.]— By the above 
Act & a decree made pursuant to it &. having 
the force of a stat\ite, ttie lessees of houses A' 
all other hereditaments, with certain iin- 
materi^ exceptions, situated in the City of 
London, are liable to pay a tithe of 2s. 9d. 
for every rent of 20s. by the year, “ & so 
above the rent of 20s. by the year by the 
rate aforesaid.” The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempl^?d 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
premises in the City for tithe at the rate pre- 
scribed by the Act HeW ; (i ) the onus was 
on defts. to prove that the tithe paid before 
1645 in respect of the premises was less 
than the sum prescribed by the Act; (2) 
defts. had not mscharged the onus. — Busby 
V. Avgherino, [1928] A. C. 290 ; 97 L. J. 

291 ; 139 L. T. 170 ; 92 J* P, 129 ; 44 T. L. R. 
551 ; 26 L. G. R. 401, H. L. 

345511 . Whether payable on reserved or 

Improved rent.] — lease of premises 
granted at the yeaHy rent of 1^102 
consideration of the lessee expending x2,000 
in building thereon. The improved annual 
value was £250 ; — Held : tithes were payable 


upon the anniuil value, & not on the rent 
reserved. — Vivian v, Cochrane (1856), 4 
De G. M. & G. 818 ; 26 L. J. Ch. 663 ; 20 
L. T. O. 8. 17 ; 19 S* P. 131 ; 1 Jur. N. S. 
809 ; 3 W. R. 261 ; 43 B. R. 728, L. 0. 


34555 , Whether non-payment a defence.] — 

Mere non-payment of tithes under the Act 
is not an answcjr.- — S t. Paul’s Warden, 
ETC. V. Kp:ttlb (1H13), 2 Ves. &; B. 1 ; 36 
E. R. 218, L. 0. 


Annotation : — R^. Paynft r. Ksdalle p888), 13 App. Oaa. 
013 ; Bimby v. Avflfhorluo, HD28) A 0. 290. 


34550. I’AYNE V* Bbdailh, No. 3461, 

ante, 

8450. Add* Annotofton ; — Refd. Busby v. 

Avgherino, [1928] A. C. 290, 

3465a. What words operate to pass.] — A 

tithe rentchdrge will not, upon a conveyance 
of land without more, pass to the purchaser 
by viitue of Conveyancing Act, 1881 (c. 41), 
s. 63. Tithe renk^hargo is, like tithe, a 
hereditament separate from the land, <fc 
express words are necessary to pass it. — 
Public TRUS'rBB v* I^ancabteu Duchy, 
[1027] 1 K. B. 510 ; 96 L. J. K. B. 188 ; 136 
L.T.468; 43T.L.H.163; 71 Sol. Jo. 19,0. A. 

3468. Add. Amiotation : — As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A* C. 670. 

3470. Add. Annotation Refd. Tlauxkin Parochial 
Church Council v* Htovems. [1929] P. 240. 


3475a. .] — University Colijsge, 

Oxford (Master & Fello wb) v* Garton 
(1847), 10 Q. B. 700 ; 10 L. J. Q. B. 381 ; 9 
L. T. O. 8. 246 ; 11 Jur. 907 ; 110 B. R. 289. 
Annotaiitm Eeld. 11. v. Englaud & WaloH Tithe Comw. 
(18ft2). 21 L. J. Q. B. 208. 


487. Alter tliis case add : 




.] — See^ now, Extra<u’dinary Tithe 


8488. For ” Held : the ct. hod jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption ” read ** Held : (1) the ct, had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add. Annotations: — As to (1) Apprvd. He 
Wartling Tithe Redemption, [1924] 2 Oh, 
123. As to (2) Overd, He Wartling Tithe 
Redemption, [1924] 2 Ch. 123, 
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8606. Add, AimaUMon : — ^Refd. R. v. Customs & 
Excise Comrs., [1928] A. 0. 402. 

3618a. Mode of payment of compensation — At 
election of limited owner—iVhetlier election 
revocable.] — Re Wabtlinq Titub Redemp- 
tion, No. 3513b, post, 

8518b. Cost of Investment of redemption money — 
Compulsory redemption — Jurisdiction of court 
to deal with.] — By a settlement dated in 1893 
certain tithe rentchorges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of H. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, Be pro- 
viding that a sole trustee should be competent 
to act for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1 899 H. assigned his life interest in the rent- 
charges to C. In 1905 C. died, having by 
his will devised his real <& personal estate to 
reaps. Be appointed them his exors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
wore payable, in exercise of the power given , 
him by Tithe Act, 1918 (o. 64), s. 3, applied 
to the Ministry of Agriculture & Fisheries for 
the redemption of certain of these charges, 
amounting to £48 10s. 8d. Be 6s. respectively, 
^ for the determination by the Minister of 
• the amount of the consideration money pay- 
able in respect thereof. On 8ept. 20, 1922, 
resps., in exercise of their option under 
Tithe Act, 1840 (c. 73), ‘s. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the paynmnt of the consideration 
money to the surviving trustee of the settle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent Be re- 
questing that the money might be paid into 
ct. The Ministry thereupon wiotc to applt. 
directing him to pay the money into ct., 
which ho accordingly did. On Feb. 12, 1023, 
resps. took out an originating summons for 
on order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or tlie survivor of them as & when received 
during the life of the tenant for life ; — 
Held : (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 


rentohargos, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory powers under the 
Acte should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), B. 6, in the discretion of the 
ct. entirely unfettered by any such general 
principle ; the ct. below ought to have 
exercised its discretion by holding that 
applt., who had been brought before the ct. 
solely for the purpose of making him liable 
for costs, was not so liable, Be to have dis- 
missed the application as against him with 
costs. 

(2) Sernble : there is no power in the Tithe 
Acts which enables a tithe owner who has 
once exercised the option given him by the 
Act of 1840, 8. 9, to revoke or alter the 
exercise of it. — Be Wartlinq Tithe Re- 
demption, [1924] 2 Ch. 123 ; 93 L. J. Ch. 
602 ; 131 L. T. 185 ; 88 J. P. 133 ; 68 Sol. 
Jo. 618 ; 22 L. G. R. 349, C. A. 

Compare original volume, p. 492, No. 3488. 

3543. Add. CUations [1924] 1 K. B. 161 ; 93 
L. J. K. B. 116 ; 130 L. T. 383 ; 88 J. P. 
33 ; 08 Sol. Jo. 641. 

3579a. What amounts to incumbrance 

affecting land.] — Wrench v. Lord (1837), 3 
Bing. N. C. 672 ; 4 Scott, 381 ; 6 L. J. 0. P. 
193 ; 132^E. R. 509. 

3614. Add. Citations : — 1 And, 47 ; 3 Dyer, 

338 b ; sub nom. Bislford v, Foord (1595), 
Gro. Bliz, 447 ; sub nom. Betfdrd v. Ford, 
Cro. Eliz. 472 ; nom. Foord’s Case, 
6 Co. Rep. 81 a. 

Add. Annotation Betesworih v. St. 

Paul’s (Dean) (1726), Cas. temp. King, 00. 

3615. Add. CUations : — sub nom. Betfokd v. 
Ford, C^*o. Eliz. 472 ; sub nom. Foord’s 
Case, 5 Co. Rep. 81 a ; sub nom. Anon, 
(1574), 1 And. 47 ; 3 Dyer, 338 b ; Ben. 238. 
Add. Annotation: — Refd. Boteswoilh v. St. 
Paul’s (Dean) (1720), Cas. temp. King, 00. 

3827. Add. Annotation : — Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402, 

3900. The order of the cross-references following 
this case should be inverted. 

3907. Add. Annotation: — Apld. Patton (W. R.) 
V. Toronto General Trusts Corpn., [1930J 
A. C. 029. 


PART Vll. SECT. 6, SUB-SECT. 4.- I. 

id. NeccRHity for const ni of Utinuitry 
of l^Hnance,] — The estate of (•., whlcli 
veBtod in the Land Purehase Com- 
misBlou by Northern Ireland J<nnd Aot. 
1925, was subject to two ecrlesliustioal 
tithe rentcharjres. The vendor served 
notice of motion to rwiecni tliese 
charKos, & the redemption inico was 
lixpd by the Judicial Comr. at ninetc<ni 
years’ purchase In each case, the 
Ministry of Finance objected : — flfid : 
ecclesiastical tithe rentrhjirgea cannot 
be redeemed under Land Purchase 
Acts without the consent of the Ministry 
of 1‘Tntinoe'us w^prcsontliu; the Treasury. 
— In the Kstoie of Guxninq, {19291 
N. 1. 61.— IR. 

PART VII. SECT. 6. SUB-SECT. 3. 

3636 i. Proceeds of ealr — Application 


— Church of Scotland (Property d' En- 
dou'mente) Act, 1925 (C, .33), s. 30. J— 
Mii.r.iaAN. PKTiTioxaB. fl927J 8. C. 
692.— SCOT. 

d i. Action for trespass.] — 

Where land is granted to a chui*ch 
corpn. as a irlebo, & a rector has Im3ou 
duly inducted, he has the possession, 
iS: an action of trespass for onterlng on 
the land & cuttliiir down trees rnu'-t he 
brought In his name, & not lu the name 
of the corpn — St. Stephen Hkc'TOR w. 
Toutelot (1812). 1 Kerr, 5,37.— CAN. 

PART VII. SECT, 7, SUB-SECT. 2.~-A. 

sk. Ontario Act of 1889 simplifying 
sales of property held in trust for Chtirch 
of England — Effect of.] — He St, John’s 
Church, f 19271 3 D. L. U. 635 ; 60 
O. L. R. 491.— CAN. 


PART VII. SECT. 16, SUB-SECT. 1. 

sa. Spirittuil corporation aggregate 
— Potver to borrow. f—An ecolesiastical 
corpn., bein« a non-trading corpn., hoe 
no implied power to borrow money, 
unless such power is expressly or im- 
pliedly giren by Its constitution. 
Although an Act constituting such a 
corpn. docs not expressly give power 
to borrow or to erect a church, but 
does expressly give power to mortgage, 
tho power to borrow for the purpose 
of erooting a ohuroh is fmpllea, ^oe 
tho erection of a church is the 
principal reason for the incorpor- 
ation. — Leonard v. St. Patrick’s 
Parish, U922) 1 W. W. R. 601 ; 
66 D. L. R. 304 ; 17 AJte. L. R. 202. 
—CAN. 
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Vol. ZEE.— Eodesiastioal Law. Cases 4087—4065. 


Part VIII. — Religious Bodies other* than the 

England. 


Church of 


4027. Add, Citation : -3 Macq. 827. 

4033a. .] — Dor d. Ktbk v. Ror (1838), 

2 Jut. 945, 

4034. Add, CUaiwn : — sub nom. v, 

3 Jur. 460. 

4034a. .] — Doe d. Smith v. Hoe (1840), 

8 Dowl. 609 ; sub nom. Doe d. Smythe v. 
Roe, 4 Jur. 338. 


4055. Aft/cr this case add tbo following new 
sections : — ' 

Sect. 9.-- PRESBYTERIANS. 

See cases infra, 

vSeot. 10.~ GREEK CHURCH. 

See case infra. 


PART VIII. SECT. 2, SUB-SECT. 1. 

ti. . J — Thecaiiou law of the 

Roman Catholic Church ia foroi>?n law, 
which must bo prov<>(l accordiiitrlv. — 
O’CALLAOIIAV t\ 0’8T7LLIVAN*, (102.51 
I I. It. 90.— IR. 

a i. Power to reinovc parish 

prww/.l— Appit., a pariah priest, was 
removed from his parish by a tlecrcc 
of removal issued by t.fie bishop of tlie 
diocese in wiiich the pa ish was situated. 
Applt. claimed a dt‘.<;i .ration that tho 
decn^e wasilJeyrai &: void on tlie proiinds 
that (1) there was no v.ower under tlio 
canon law to issue such a decrc'c unlesH 
u “ citation ” had been first served on 
liini, & he had an opportimlt.y to mvv.i 
the Chartres inaue atrainst liliii ; 
(2) alternatively, if tlie canon law <lid 
not retjnire the service of a “ citation ” 
or tho g-rantinj? of a personal heurinpr, 
yet the making of the dc*creo vi'ithout 
notice to him was contrary to nainrnl 
justice ; — l/rld : the decree was not 
illegal on cil.hcr ground. — O’C ali-.vujian 

V. O’Sullivan, 119251 1 I. It. 90.— IR. 

•b. Corporation — Parish — liorrow- 
ino for e.hareh bulhling.] — Lkonauu v. 
St. Patrick's Pautsu, [1922] 1 

W. VV. jt. 001 ; 00 1). L. R. 804 ; 17 
AJta. L R. 262.— CAN. 

sd. Relation to civil law — Arch- 
bishop of Edmonton — As to parishes in 
Calgary dinccsc .] — Lkonard v. St. 
Patrick's Parish, [1922J 1 \V. W. it, 
601 ; on D. L. R. 804 ; 17 Alta. L. R. 
262.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 3.— A. 

q i. .1 — Land was conveyed 

to certain persons In trust for a religious 
body called the tTnlted Brethren In 
Christ, & 0 congregation was organised 
& a church built. Subsequently a 
dirision took pla<’e In the reliidou.s 
body, it was held that the party 
to which tho congivigation In question 
adhered were soceders. I’liis con- 
gregation continued to use the church, 
&, some of the original trust.(»cy having 
died, appointed now trustees to act 
with the survivors, & these trustees 
refused to give up possession to the 
representative of what bad been 
declared to bo the true body : — field : 
the trustees must be treated as being 
trast.oeH tor the true body, who ^ve^e 
entitled to enforce the tnist & to have 
possession of the church, & It was not 
necessary to organise another con- 
gregation & appoint now truHteea for 
tliat congregation under Religious 
Institutions Act. — B rrwster v. Hk\- 
DKRSnoT (1900), 27 A. R. 232.— CAN. 

Mg, Transfer by trvstees to church 
corporation — Representing denomination 
of original ermgrrgafirm.\~V\tt%. claimed 
certain land & a church edifice thereon, 
the title to which wa.** in defte. until 
they trenfiferred it t-o the congrogatl<>n 
incorporated under the name of '* The 
Evangelical Lutheran Trinity Church 
of the Synod of Missouri, Ohio, & other 
States at Neudorf, Saskatchewan " ; 
& the question In d^ute wae, whether 


pltfs. or defts. represeutod l.he con- 
gregation for which tiie land was bouglit 
cir tho edifice erected : — f/rid .* all I ho 
original iiiembcrs of the <uingrcgatlou 
Ixdongod to the Missouri Synod of the 
I'^VHugolJcal Lutheran Church iu tho 
United Stetes S: Canada. & the church 
was built & dedicated ns a mission 
chuixjh of the ]VUs.sourl Synod, tS: iu>t 
as an Independent church, vS: the 
question in litigation Bhouhi be decided 
in favour of defta., & It should bo 
(loclared that it vviis no breiudi of trust 
on their luirt to transfer tho property 
to the above-mentioned ebureh eorpu. 
— .Stkjn v: Haithkh (1913), 26 W. 1.. it. 
4.52; .5 W. \V. R. 971 ; 1.5 1). L. H. 
228 ; 6 Sa.Hk. L. R. 888.— CAN. 

sb. Church hooks — Right to retain — 
f'lerk of sessiovs of Presbyterian vhureh.] 

“ " ( JRIFFITH.S r. FRASKU, [19281 2 

1). L. R. .540 ; 60 N. 8. Jl. 71.— CAN. 

sj. Chnrch records, eorresjmndemce. 
etc, — Right U> inspect — Church member — 
Whether court trill interfere.] — I’ho 
principle that tho ct. will not interfere 
w.ti* 5 m derlslou of the members of a 
voluittar/ avsocu., professing to act 
under *'ulc8, where It Is not shown 
that ther*'^ wa.- m 'do /idea in arriving at 
tlie decision, or that the rules wore 
contrary to natural Justice, or that 
anytliing was tloiie which wais contrary 
t,o the rules tlKunselves, was applied 
licrcMn to the decision of the board of 
directors of a local church, ratified by 
the congrcgutlon, refusing to allow a 
mem her therofd to Inspcsct all the 
recop<ls, correspondence ik flies of said 
local church. — W kt.mov r. BaYNK, 
[19281 1 T). L. R. 8»8: [192.81 1 \V. W. R. 
519 ; 23 Alta. L. B. 446.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 3. - C. 

4026 ii. .1 —Pltfs. & thosf3 

associated with them, being a minority 
of tho inerabcre of a Uegulur Baptist 
Churfjb, refuHc<l to sign an iM;ceptaiice 
of ccrt.aln " articles of full h " iiroposed 
to them by defts. representing the 
majority, & were, in eonseciuence of 
their refusal, If certain resolut.lons 
passed at niectings of the coiigrcgatlon, 
pltfs. dissenting, were l.o govern, 
excluded from membcr.ship : — Held : 
there was no inherent or other power 
in defts. to change the statement of 
doc'trlnes, tiie trustees had no 
authority to hold the property on any 
other tnists than those declared by the 
deed. — W odkll r. Poitisk, |1929] 8 
D. L. R. 525 ; 64 O. L. R, 27 : varied, I 
1 D. L. R. 726 ; on appeal. 2 L. Jl. . 
449. CAN. 

PART VIII. SECT. 3, SUB-SECT. 8.- E. 

sk. Power in sell — With crmsrnt of ; 

gnvernino tuslv — Contract to sell by [ 
rc 7 >resentaHve of rongregaiiofn , — Invalid.] 
— InvTVO V. McLachla.v (1856), 5 Gr. 
625.— CAN. j 

iq. Waismamt ” of Mmnonitc : 
Church — Power to ^I'ltfs, who ! 

wore elecjted orphan -administrators by ' 
tbo Roinland Mennonito congregation I 


} held to oonstituto the “ Waisenamt,” a 
I Hi)eoial de(>artmcnt of the congregation 
j organised for the piirpoeo of managing 
I tho estates of deoeaaed momborH. ^ 
j to bo entitled to sue in tholr own 
names to recover inouoys loaned by 
them out of tho funds tboreof.- 
NicrFR),i> & Nkukkld r. Ficnu, 11929) 
4 I). L. R. 1070 ; 1 VV. VV. R. 908 ; 88 
Man. 1.. R. 194.— CAN. 


PART VIII. SECT. 4. 

tl. A uthonty of the yearly mectiny — 
Right to hold properly — Members refusing 
to aeecpl book of discipline.] —Tho 
.supreme (»r govenilrig body of the 
Society of Friends, or Quakers. In 
('anada, to' well in respect to raatR^rs of 
dlsclpllut' as to tbo general govt, of 
t.he society, is tho Ctinada yearly 
mo<*tlng. The Canada yearly meeting 
having julopted a book of discipline 
which cert-iln inombora of the society 
refused to accept, these dissentient 
mem hoi's, therefore, could not hohl, 
nor exorcists any right over, property 
granted to u subordinate branch of the 
HOtdel.y to which they had fttrmerly 
belonged. — .I dnkh r. Dor land (1886), 
14 8. O. R. 89.- -CAN 

PART VIII. SECT. 7. 

Irregular mnrrineje in 

presence of minister folloxmd by prayer — 
Mivistrr not g^uilty of offence under 
Marriage XoHre (Scotland) Act. 1878 
(r. 48), H. 12 .J — Htrathkfcv v. .Stuart, 
11926J .S. U. (J.) 114.— SCOT, 
sf. Minisbr's sHpcrul — Obligation to 
. jtroride. 1- GuicKNOt'K (I’kovoht) v. 

I Pktkrh, [189.3] A. a 258.— SCOT. 

I ‘PART VIII. SECT. 9. 

Bm. Plan of co-operaiUm culoplcd by 
Presbitierinn <€• Methodist c/mgrega- 
lions —IVheiher unit /<a* voting on church 
union..]— Re (;onn PitKHHYTKniAN 
Urjf^Kc n (Out.), [192Cj 4 D. L. R. 885.— 
CAN. 

BO. Members — Who are — Name, 

I roll.} — Rod.vkv ('AHfr. (Ont.), (J9261 

I 2D. L. K. 51C.--CAN. 

j gp, Name also on 

I roll of another ehureh.) — Re Maplk 
Vali.ry PRKHBVTRRiA.vOunRrn (OriL), 

; 1192f5J 4 ]>. L. R. 878.— CAN. 

I ,q. - fHd roll.]—Rc 

\ IBwi/.iyornv i'RKSii ytkumn Oiiruoii 
(GtiL.), (19261 4 IJ. L. R. 380.— CAN. 

»r. S. P. Re. Dalhouhik Milix 
PUKH nyTKKfAV (Ont.), il926] 

4 D. L. U. 883.—CAN. 

gt, Reserve or 

npperidix roll .] — WiCK Cars (Ont.), 
[1026] 1 I). L. li. 829.— CAN, 

UrCRf MONT> H I LL JniKHBTTBUI A N CH UliaS 

(Ont.), [1926] 4 1). L. R. 365.— CAN. 

•w, Meeiinga — CaUing — How re.yu- 
lated — Meeting relating to entry into 
Church Union.] — Oamkbon v, Bt. 



Ekoush EunsE Sm^uBHEKT. 


3>tncB*s Baxa* Spbingw (TBUBrxae), 
[loan 2 D. L. K. 760 : 69 N. 8. R. 272 : 


€^ffdL mb nom. 8t. LoKS’d Salt SrRiNOB 
(Trustees) v. Cameron^ [1920} 3 
D. h. R. 497 ; S. 0. R. 452 ; affd., 11930} 
A. O. 673.—CAN. 


•y. Property^ Staiviorv dUmoaal of. 
— Re United Cnt7»rH (P. E. i.). [1927: 
a p. L. R. neo.-— CAN. 


iz. .] — McLean tJ. Ballan- 

TYNB, [1928] 4 D. L. R. 37 ; 62 O. L. R. 
443.— CAN. 


— ,J — A majority of the 

oonmp^tlon of a Presbyterian Oburoh 
at G. in Jan. 1925, voted in favour of 
union with two other denominatioos. 
Plti!., who had voted against union, 
brought this action, on behalf of 
himself & other members of the con- 
gregation who had voted against 
union, for an injunction restraining 
the trustees of the property of the 
church at G. from using or di^oslng of 
it otherwise than by transferring It to 
pltf. or trustees for pltf. & other 
members of the Preaby^rlan Church 
in Canada at G. : & for other relief : — 
HeM, : the congregaton of the Church 


at G. after entering the union, was 
entitled to consent, 6c did effectually 
consent to the application of United 
Chttrch of Canada Act, 1926, s. 4, to 
the property In question ; the Act 
having vested in the United Church 
the power of determining how the 
trusts upon which the property was 
held were to be performed. & having 
provided that what was done in pur- 
suance of the Act should not be 
deemed a breach of the trusts, but a 
compliance therewith, the ct. had no 
Jurisdiction to grant the relief asked. — 
AiRD V. Johnson. [1929] 4 D. L. R. 
664 ; 64 O. L, R. 233.— CAN. 

sb. .] — Pltfs., as repre- 

senting all communioants, pewholaeis 
& adherents of St. James Prosbyteiian 
Church, Newcastle, N.B., not con- 
curring In church union, claimed the 
ohnrch property, or a share therein, 
attacking the legality of the oongre- 
gational votes, one taken under the 
provincial Aot & tho other under the 
Dominion Aot, aforesaid, in favour of 
union, 6c contending that, in any case, 
tho property fell within sect. 6 of 


14 Geo. 5, N.B., Sc therefore, there 
having been no ** consent ** under that 
sectM the property had not vested in 
the united Church but beloivud tc the 
continuing Presbyterians of the con- 
gregation : — HekL : the oongrogatlon 
not having passed a vote of non- 
concurrence, It became, by statutory 
operation, a oongreanttlon of the United 
Church, ft, even if the property fell 
within sect. 6 of 14 Geo. 5, N.B.. yet, 
after the Union, it was held for the 
benefit of the congregation as a con- 
gregation of the United Church ; the 
absence of consent under sect. 6 merely 
leaving the property unaffected by the 
trusts. Sc not subject to the terms 6c 
conditions, set out in the Model Deed. 
— I'EROUBON r. MaoLean, [1930] 
S. O. R. 630 ; [1931] 1 D. L. B. 61.— 
CAN. 

PART VIII. SECT. 10. 

BO. SeUdion of priests — Rioht of 
majorUy of members .] — Dwirniohuk ». 
Zaiobuk (Sank.), [1926] 3 W. W. R. 
608.— CAN. 
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EDUCATION 


mXEL OaiM 18 — 1411 . 


Part I. — In General. 

6» Add. Armoiaiwn : — Reid. B. v. B,, [1924] P. 170. 


Part II. — Central and Local 

18. Add. Annotation: — Ja to (2) Folld. Richard- 
son V. Abert,illery TJ. D. C., Thomas v. Same 
(1928), 44 T. L. R. 333. 

14a. .] — Pltfs., assistant teachers in the 

employ of deft, council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 

The council were in financial difficulties, Sl 
had approached the Minister of Health with 
a view to obtaining a further loan. This had 


Education Authorities. 

been refused, unless the finances were placed 
on a sound footing expenses reduced. 
With a view to achieving this result they 
appointed a sub-committee vrtth full powers 
to scrutinise expenditure &> effect reductions 
savings. This committee recommended 
that pltfs., who were remunerated on the 
Burnham scale, should have their engage- 
ments dett‘rmined by notice. Acting in 
pursuance tluu*<^of tJio committee passed the 
resolutions complained of, So notices were 


PART 1. 

t». Riaht of chUti — To recHw instruo- 
Hon .] — The govemlng principle of 
School Act, R. 8. S. 1920, c. 110, Is 
that children between the aRros referred 
to in sect. 202 (2) (as amended by 1928, 
c. 48, s. 18) have the rigrbt to attend 
school & receive Inatrnctlbn. The rixht 
Is the riabt of the child Itself ; & it is 
nt>t a matter left to the discretion of 
ltd parents or the school hoard. — 
WUKIVBON V. Thomas (Saak.), [1928] 
2 W. W. R. 700.— CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

tb. School iMHird — Election — Method 
of lootino.] — Re Kl)MO^^^oN School 
Board ELEonoy (Alta.), fl927J 1 
D. L. R. 411.— €AN. 

to. Education Board — DUtind entity 
from Croum — Right of vub-contrartor — 
Charge on money due from, board to 
conirador.] — The effect of Education 
Aot, 1024, B. 24, is to constitute an 
Education Board an entity separate & 
distinct from the Crown, & in conse- 
quence a claim of charge can ho validly 
established by a sub -contractor upon 
moneys due to a contractor by an 
Education Board in respect of work 
done for the Board by such contractor. 
— McCallum t>. Official Absionee op 
Saoab & Lusty, [1928] N. Z. L. R. 
292.— N.Z. 

td. Jnab'Uiiy to act an landlord — 

<St tenant of same school.] — Whero a 
demand was made upon a muulcipal 
oouncil for $25,000 to bo spent in 
repairing, improviag & enlarging one 
public school building in tho town in 
order that It might servo as the solo 
public school for the town, another 
building erected & paid for by public 
school supporters being used for high 
school purposes only, & the intcutiou 
being to charge the high school an 
adequate rental : — Held : this purpose 
of tne board was not authonsed by 
clause (s) or clause (v) of sect. 88 of 
Public Schools Act, R. S- O., 1927, & 
was ultra vires of the board. — Re 
ALMONTE Board of EDiroATioN & 
Almonte, [1930] 1 D. L. R. 508 ; 64 
O. L. R. 606.— €AN. 

M. Duty of (rusiees — To mmmon 
meetinQ — HeouvHtinn by mnSority of 
ratepayers — Powers of inspector on 
refasal .] — If a requisition is made to 
the trustees of schools, by a majority 
of tlie ratepayers of a district, to oau 
a special meeting for a purpose 
authorised by Common School Act, 
1871 , liis them duty to call the meeting 


imdor sect. 28 of the Act ; & if they 
refuse, tho inspector la authorised to 
appoint now tni8ttH»H, under sect. H7 
of the Aot.—Er p. Oilbkrt (1873), 14 
N. B. 11. (1 Pug.) 231.— CAN. 

gf, if.gai advUr — Tn 

important mottrrs of law.y-Schoo] 
trustees should not act witli respect to 
Important niattcTs of law, such os tho 
legal right of a child to rtH’-eive instnie* 
tJon In the seiiool,* without eoiiHultlrig 
their solr. A counael ; &, if they do so, 
it must at the risk of having to pay 
costs ?f arc wrong. — W iijcinbon i?, 
Tnoiw*.‘J ! 1928 1 2 \\\ VV. H. 700.— 
CAN. 

•g. Metfing not formally sum- 

mtnu'd — Alt lr.‘H(.ns present — Necessity 
to record 4 proper notice ..] — 

Wlujre hII the riu’inbers of a board of 
school truHtees are prohont at a mectng 
thereof & tacitly waive tho written 
uoth'o called for uy Sch<)ol Act, U. S. H. 
1920, c. no. H. 104 (1), the fact that 
their consent to the waiver is nf»t 
recorded in tfio luiniitoB 8c Kuhscrilied 
by ca<;h member of tim board Is a mere 
iTifonriHlIty.— Watkwma.n-W atekiutky 
MANUFAC7TI.TUINH CO., LTD. V. 8LAVANKA 
School IMstkht, 1 1928) 4 1). L. 11. 
522 ; [I928J 3 W .W. R. 16.— CAN. 

■h. Contrfud — Fommlities neces- 

sary — KreeaU'd civnlraoi .] — The con- 
tention that a contraett in tho tonii 
prtiiicribod by School Act, It. S. A. 
1922. c. .01, 8. 194, between a school 
teaciier & a wdiool district was not 
Ijinding on the latter l>ecausa not 
entered Into pursuant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was held not 
applicable to an executed contract, &, 
In any event, was conmlotcly met by 
{School Act. H. S. A. 195^, c. .51, s. 196. 
which provides that “ The contract 
shall be dcs^med valid 8l binding If 
signed by the teacher & by the chair- 
man on behalf or the board.” — H <jmers 
V. Likert? Hch. Dwt,. 11928] 2 D. L. R. 
334 ; [1928] 1 W. W. R. 884.— CAN. 

•j , Tenders not called 

/or.}— Tho fact that befoi-e awarding 
a contract for the erection of a wjbool- 
houHO the board of trustees did not 
advertise for or obtain formal wrltbjn 
tenders bold to have been a mere 
informality in the Interria) manage- 
ment of tho board whic’b did not affect 
the rtehls of the contractor to wbonj the 
contract was awarded.— Waterman - 
WATERBURT MANXIFACTtWNO CO., 

Ltd. V . Slavanka School Distuict, 
>28] 4 V. L. R. 522: (19281 i 
, W. K. 16; revsd.. (1929] 2 D. L. R. 
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101 ; 1 W. W . it. 698 ; 23 H. L. K. 338. 

— CAN. 

■k. Benefits of contract 

neerph'd. 1 --School Act, It. S. S. 1020, 
o. 110, 8. i05. Is imperative; & where 
It Iwis not )>eeu conH)IIod with in rospeot 
to a contract the coutrm't Is absolutely 
void ; t he fard, that the work luis 
l>een <Uttw the boncilts thur«)of 
»ic<5ei>ted by t ho boartl does not entitle 
the contractor to recover from the 
board an anuamt duo therQuuder. — 
Waterman Watkukituv Mi-o. Co., 
liTi>. a. Sotmi Arc’Ola Hohool Dik'P., 
11929) 2 1). L. n. 214 ; 23 S. b. H. 227 ; 
119281 3 W. W H. 090.- CAN. 

si. — Hiriny of teacher. 1 

— McDbNAi.i) y. Eldon School Dih- 
TRKT No. ;; <1929), 1 M. J’. 11. 2.53.— 
CAN. 

»m. * - - .J ~ Ward- 

KOP r. WHtTEMOtvrH RCHOOL lllHTUIC't . 
I193IJ .3 VV. W. E. 499.— CAN. 

•m. Herniwnl oj trustees — Hy Board of 
(Jomrnissionera- IJnder 4th It. S., c. 32.1 ■- 
Held : where no vacancy had occurred 
A no proof waa produced of any refusal 
or neglcw’t by A: on the laiid. of the 
triisteoH to MX5t or perform thtdr duties 
as bUfh, their dlsmissai by the Board of 
Oomrs. was nltra vires — 8(;iioo). HKcrnow 
16 TrujHTEiflW V. Cameron (1877), 1 1 
N. H. U. <2 U. ^ C.) 328.— CAN. 

an. — hn^troper dealings vAth 
trust fmuls — Action-— IV hether Attorney - 
Orneral necessary fiarty.] — In an act-loTi 
by an inci>rpopated educational liistltuE} 
for the nmioval of one of tlm truHtcus. 
who also acted as isecpotary, for ullegtal 
Improper dealing with the c-oriiorate 
funds. Judgment was given, but with- 
out any finding of wilful misconduct, 
directing such tFustoo's rojuoval.on the 
ground that so much doubt was cast 
upon his dealings with the trust funds 
tliat It would not Ikj proper to u]h)W 
him remain a Lriernhcr of the hoard. 
Such an action is rnaiutulnahie without 
making the A.-Ci. a paH.y. — Wilukr- 
KORC'K Ei»U<!ATIONAL ISHTITUTK V. 
Holden (1887). 17 O. U. 439.— CAN. 

gQ, Neglect of duti/ — Proceedings 

ffsr removfil informal — One ajjrdieant not 
ralepayer.y—AMhnxxgh on an appeal 
by school tnist^jos from a lodgment 
removing them fnmi office the Ct, of 
Appeal agreed with the judge appealed 
from that apnlts. had t>eerj giutty of 
a neglect of duty in disregarding 
School Act, U. .S. B. 1920, o. 110, with 
respect to procuring a new site for a 
sfihool house. It was held, nevertheletiw, 
that the appeal must bo allowed on tho 

S ound, raised apparently for the tlrat 
ne In the notice of the appeal, that 
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sent out determining the contracte signed by 
their clerk : — Held : (1) it was clear that it 
had become necessary to practise strict 
economy, Si judicial notice could be taken of 
the fact that at the time pltfs. were 
remunerated on the highest scale of the 
Burnham award. The coimcil in considering 
these questions were acting in pursuance 
of their statutory obligations, Si no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate imder 1921 Act, 


8. 4 (2), Si the committee had vested in them 



(1928), 138 L. T. 688 ; 92 J. P. 59 ; 44 T. L. R. 
333 ; 72 Sol. Jo. 220. 


Part III. — Schemes as to Powers and Duties. 


24a. For organisation of education — What amounts 
to “ scheme.* •] — In determining whether 
proposals put forward by a local education 
authority for the development & organisa- 
tion of education in its area Si submitted 
to the Board of Education for approval 
constitute a “ scheme *’ within Education 
Act, 1921 (c. 61), s. 11, so as to render* 
necessary to its validity tlie performance by 
the authority of the conditions precedent to 
the submission of a scheme specitied in 
sect. 14 (2) of the Act, the test to be applied 


is whether both the education authority & 
the Board of Education intend that which 
is put forward to be a “ scheme within 
sect. 11 so as to make the education authority 
bound, under sect. 16 (1), to give effect to it. 
The magnitude & quality of the proposals 
are not material considerations. — R. v. East 
Ham Borough Council, Ex p. Hunt, [1930] 
2 K. B. 64 ; 99 L. J. K. B. 497 ; 143 L. T. 
709 ; 94 J. P. 136 ; 46 T. L. R. 334 ; 28 
L. G. R. 646, D. C. 


one of the Uvo persons by whom Ibe 
proceedings for removal were com- 
menced was not at tho time they wore 
commenced on the last revised assess- 
ment rolJ for the district, tliercforo, 
was not a “ ititt payer ’* within Ujc 
meaning of sect. 124 of tho Act. — 
H, V. HIWNY & l^KSECItNlCK. 11920J 

2 D. L. II. 347 ; 23 8. L. U. 28i; (ll)28J 

3 W. W. K. 728.- CAN. 


■q. Appointment of trvMee—Jl' hclher 
valid — Slade at annwil meeiino of rate- 
payers — No notice iff special businessA — 
The election of a trustee ut the annual 
meeting of ratepayers in question herein 
to nil a vacancy on tho board caused 
by resignation was held invalid, since by 
School Act, U. S. 8. 192(1, c. 110, s. 12;), 
such a vacancy must be iUlod at a 
special meeting ; since sect. U2 (2) 
requires tho notice of a special inoetiug 
to set forth its puri) 080 , & the notice 
of said annual mooting made no 
mention of the election of a trustee to 
till the vacancy, it could not bo said 
that the annual meeting was such a 
special meeting. — Laoouksk v. McLkl- 
nAN & DkGraw, 11029] 3 U, L. II. 73 ; 
23 S. L. 11. lo9; 11928] 3 W, W. It. 
080.— CAN. 


tt. Reports not read as 

directed in Sch<H)l Act .] — An election 
of trustees under School Act, It. 8. S. 
1920, o. 110, is not rendered invalid 
by the fact that the reports referred to 
in sect. 70 wore not road before they 
wore elected. — Lacourse v. MoLellan 
& Dk Graw, [1929] 3 D. L. It. 73 ; 23 
S. L. It. L1928I 3 W.W. It. 680,— 
CAN. 


IV. Qualification of trustees — Able 
to read dt ur-Ue ** — Whether “ in the 
JCngliah ^language** implied ,] — The 
words ** able to read write *’ in Public 
Schools Act, It. S. M. 1913, o. 166, 
s. 24 (2) (O.A. 1924,0. 10.5, s. 8). which 
presoril^ the quaUfioatJons of school 
trustees, are not to be read as if 
modidea by the addlUon of the words 
“in the English language .'* — lie 
MAOdEWSKl, 11928] 2 wTw. 11. 24. — 
CAN. 


8W. 'Effect of trustee teaching in public 
sch ool — office vacated , )— 2?c East x ork 


ITntiJO Soiiooi. BoAun & Macken/jk, 
[19311 2 D. 1j. li, 668.- -CAN. 

sx. School district— ■ Annual meeting — 
Vommenced after time fixed by School 
Act — Whether valid,] — Tho fact that 
tho annual mooting of a school district 
was not coinmcncod until after two 
o’clock ill tho afternoon, tho hour 
appointed by School Act, it, 8. S. 1020, 
c. no, s. (>4, does not render the pro- 
ceedings at such meeting invalid. — 
Lacourse v, McLellan & Dk 
Oraw, [1929] 3 D. h. it. 73 ; 23 S. L. It. 
169; [1928] 3 VV. W. 11. 680. - CAN. 

PART II. SECT. 2, SUB-SECT. 2. 

k j. MiWiing of “ reMdence ” in 

Schools Act, R, S, iV. R,, 1927 — Resi- 
dence of child.] — Ex p, Lambert (1930), 

1 M. P. It. 12.— CAN. 

PART 11. SECT. 2, SUB-SECT. 4. 

17 1. Negligence of etlucaiion avUtoriiy 
— Defective state of playground .] — 
Applts. planted a number of yoimg 
trees upon a portion of tho playground 
of a school under their control, & 
erected wooden stakes with shai'p & 
jagged points roimd each tree. These 
hUikes were pressed into tho ground & 
brought together at the top in tho 
fonu of a pyramid. Tho area covered 
by the trees had become overgrown 
with grass, & in that area a hole bad 
i)een dug, & the earth heaped up at tho 
side of it, forming a mound two or 
three feet in height. liesp.'s daughter, 
a child of six years, when playing foil 
on one of tho stakes, which pierced 
her eye : — Ueld : applts. had been 
negligent in not taking steps to obviate 
the danger, & were liable in damages. — 
Transvaal, Provincial Administra- 
tion V, Coley. [19251 App. D. 24. — 
S. AF. 


17. ii. Defective playground 

equipment ,] — A school board which 
pi-ovldes a piece of playgroimd equip- 
ment, e.g, a “ teeter-totter," for the 
use of its pupils is. apart from its 
statutory duty of keeping the school 
property in repair, under tho duty of 
seeing that the tiling provided is so 
constructed & kept in repair as to bo 
reasonably fit for the purpose for which 
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It is intended ; & is liable In damages 
where injuries sustained by a pupil 
were caused by its negligence with 
respect to such suty. — Schultz v, 
GRAsaw'oi.D School District Trus- 
tees, [1930] 1 W. W. It. 579 ; 3 

D. L. n. 000.— CAN. 

o i. Supervision of rifle- shooting 

compeHtion.y—A school board has a 
duty to sec that tho bohuul premises are 
not used in a manner dangerous to tho 
children. If It authorises or permits 
a shooting competition with rifles In 
tho course of school sports on a holiday 
grranted for such purpose. It must 
provide etHclent supervision, including 
etllciont inspection of tho rifles used, 
& a broach of that duty will subject it 
to damages for injury to a boy oausod 
through his having a defective rifle. — 
Walton v, Vancouver Board of 
School Trustees, [1924] 2 D. L. R. 
387 ; 2 W. W. K. 49 ; 34 B. C. R. 38. 
—CAN. 

o li. Pupil injured on dangerous 

ground near school premises.] — A school 
board is not liable for injuries caused a 
pupil w'hJle on a highway close to but 
outside tho school grounds by the 
falling of a dead tree which stood on 
tho property of a third person. — 
Patterson v. Board of Bcthool 
Trustees op North Vancouver, 
Pai'Terson V. Canadian Robert 
Dollar Co.. [1929] 3 D. L. R. 33 : 2 
W. W. R. 181 ; 41 B. C. R. 123.— 
CAN. 

o iii. Pupil left tvUh uniruarded 

chemicals,] — An action by a pupil 
against a board of schoftl trustees for 
damages for personal injm'ies resulting 
from the alleged negligence of a master 
in leaving chemicals, fiuiiished to Mm 
by the board, unguarded In a school- 
room, umst be brought within the time 
limited by Public Schools Act, 
R. S. B. C.. 1924 (o. 226), s. 81. — 
Duncan v. Ladysmith, Board School 
Trustees. [1930] 3 W. W. K. 175 : 1 
D. L. R. 176 ; 43 B. C. R. 154.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

q t. Thdrgood «. ViONSAU 

(N. S.). [1929] 4 D. L. R. 857.— CAN. 



VoL XDL-Bdocation. Cases 80—78. 

Part IV. — Elementary Schools. 


80* Add, Annotation : — Consd* Northern Theatres 
Co. V. ShilUto, [1025] 2 K. B. 100. 

82a. Provision of concrete paving In play- 

ground.] — A local education authority paid 
for the concrete paving & flagging of the 
playgrounds of two non-provided schools. 
The expenses so incuiTcd were disallowed by 
the 'district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alteration.^ or 
improvements of a schoolhouse not provided 
by them. On a case stated by the Minister 
of Health under Audit (Ix)cal Authorities) 
Act, 1927 (c. 31 ). s. 2 i/e/d ; the concrete 
paving or flagging of the playgrounds was 
not an alteration or iniproveuient in the 
buildings, & that therefore the obligation to 


pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1921 (c. 61), s. 29 (2) (d), but the local educa- 
tion authority were bound to pay for such 
work under their obligation to maintain & 
keep eflicient all public elementary schools 
within their area which are necessary. — 
Lanciastor (County Patatine) Council v. 
Crowe (No. 1), [1929] 1 K. B. 687; 98 L. J. 
K. B. 353 ; 140 L. T. 664 ; 93 J, P. 38 ; 45 
T. L. li. 170 ; 73 Sol. Jo. 13 ; 27 L. G. R. 96, 
I). C. ; subsequent proceedinya, [1929] 1 K. B. 
604. D. C. 

47. Add. Annotation : — Refd. Sadder v, Sheffield 
Corpn., Dyson v. Sheffield Corpn., [1924] 1 
Ch. 483. 


Part V. — School Attendance. 

62. Add. AnnoUu ion : — Apld. Woodward v. Old- | 72. Add. A?moiatio7i : — As to (3) Consd. Thomas 
field (1927), 96 L. J. K. B. 790. | r. Hughes (1928), 139 L. T. 013. 


PART IV. SECT. 2. SUB-SECT. 2. 

26 i. Diflp to “ maintain <C* keep 
efficient ” — School transferred to local 
atUhoritj/.] — TruBtcca of a volunt^iry 
Episcopal Bchool transferred it to the 
local education authority, the school 
then being conducted os a pdinary 
school, with a supplementary eoui>e. 
Two years after the transfer, the 
oduoation authority altered the sysleiii 
& began to conduct it In soquenoe wilh 
a neighbouring school. In an uction 
against the education authority at the 
instance of the former 
Held: under Education (.Sc(»tland) 
Act, 1918, H. 18 (3), defendeiH were 
bound to hold, maintain, & manage 
the transferred school os a public 
school of the same character & Htutus 
as at the date of the transfer & provide 
similar instruction to that provided 
at that date. — N oiu’or v. Abfjidf.kn- 
RniRK Kducatio.v Authoritv, [1924 j 
S. O. 690.-HSCOT. 

26 ii. l*erformancc of duty dis- 

puted — Juri-sdictum of court. I— Jj eld : 
while questions as to due fulUlment or 
observance by the education authority 
of their statutory obligations wei*e 
questions of fact which feD to bo deU*r- 
mined by the Education Department 
nnder Education (Scotland) Act, 1918, 
B. 18 (4), whero thu question involved 
the moasiue of these obiigalious. that 
was a question of law, with regard to 
which the jurisdiction of the ct. had 
not been excluded. — N orfob v. Abkh- 

DBKNrSIIIRR E'DIJOATION AU'fHORITV, 

119231 3. C. 881.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 8. 

80 . Teachers-— Employment of sisters 
of Order of Roman Catholic Church — 
Whether sectarian education.] — Kouerb 
V. Bathurst School District No. 2 
(Trustees) (1896), 1 N. B. Eq. Ilep, 260. 
—CAN. 

Contracts with — Duty of 

trustees to confirm,] — Des Hosiers v. 
Balmoral Sl Dalhousie School Dis- 
tricts No. 1 (N. B.), [19271 3 D. L. 11. 
505.— CAN. 

PART IV. SECT. 6. 

80 . ContrUjution by one education 
authority to another — Parents not re- 
siding in area in which sehfwl situate .] — 
The B. education authority granted 
bunutrlea to a number of children of 
persons resident in Arran for the pur- 


pose of facilititiiig their secoiulury 
educatiim. 'I'heix^ was no sei*<nidiiry 
school In Arran, & the children uttemied 
ArdroHsan Aeadeiny, which Is within 
tl»e education authority. Except for 
two rnonihrt in Hummer, the childn n 
left Arran for Ardrossaii on Monday 
mornings, A' they ivert^ boarded during 
the week with persoiiH resident in 
A rdi <..}>! an. with whom they lived in 
fi. !'.‘i . i)n Saturday they returned 
lioiiu ii‘i (he week-end, & they Hpent 
thoJv holjMKV.: at their h<mies in Arrnji. 
'i lie A. td ual’ m authority eJaimed 
repayment of : he cost of educating i he 
I eiiihlrt'U at Ardtonsun from the IL 
ediiontion authority : • Ifeld : pnrHuerK 
\v»:n> cut itled to recover the cont of the 
ehildrcn’rt oducution from defentJci-M. 
Education (Scotland) Act, tOlK (e. 48), 
K. 19, <ll8<mHHed. - Ayuhhiuf Kiujc a* 
T!ON Al/Tlioun v V. Butewiiiui-: Editca- 
Tiov AurnoiniT, [19261 s. C. ](;9. — 
SCOT. 

PART IV. SECT. 6. 

gf. Altmition of school section 
boundaries -Sofftcumey of 1 -liy 

a township bye*liiw, certain Jaiid whb 
! detached frr.ni ouo wchool Hcctlon & 
addtMt to aimlhiT. Notice of the pro- 
pofitjd alU'.raiioji had been giv<m by 
the town.sliip council by ponting 
fourteen notices, bcvcii in •'.acli of the 
Kectioiis. 8: putdicily w’uh given in the 
public pre.HH, though not by advertihc- 
inenl containing the formal notice. 
On an application for a declaration 
that the bye-law waa invalid : — Held: 
Public SchoolH Act, 1920, s. 15(1) (6), 
idioiild be conatmed aa leuving the 
notice to be gfvtm entirely t^ the dla- 
crtitlou of tljo township council. — Re 
iloYLA.vn rSc York (1923), 55 O. L. It. 
185.— CAN. 

gj. AUcrulion of school districts — 
By wJutrn sanctioned -7 Viet. c. 29, 
S.S. 14, 24.1— McKee V. Dundar (1860), 
10 C. P. 94.— CAN. 

gk. Award under Public BchooUt 

Act, 1890 (c. 70) iOnt.) — Validity ,] — 
Be Cfl ester ville J%'bwo School 
Board (1898), 29 O. R. 321.— CAN. 

•in. Vnian of sections — 10 Viet. c. 16 
iOnt.y - Effect of.] — He Mr.N*isi*KU of 
Educa'Jion J^Enxiow (1877), 28 C. P. 
325.- CAN. 

•o. Refusal of same trustee ft to jrnn in 
transfer — Right of majority of trustees 
to require execution by minority ,] — 
The managers & a majority of the 
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iruHtoes of B. public elenicntury bcIiooIh 
decided that, the Hchools ahould be 
truusfevM'd to the (vouiity Council of 
Ii. \inder Education Act (Northern 
Ireland). 1923. Four trustecH refuBcd 
to join in the noceKHary d(?eii of con- 
veyam-o : Jhld: the majority of tho 
IrusteeH cf»uld reqtilre the minority 
to join Ip the dceil for the imnioHO of 
traimferring I be. scboolH under tlic Act. 

— LONDOM'KItllV (•. C. V. M'f.lLADlC, 

[19291 N. I. -17. IR. 

gq. Und- r Kducation (Scotland) A cl, 
1918 (c. 4 8), H. 18 (7) — Nrccs,sUy 

for vonsnd of KdiicniUm Auilatriiy,] — 
The tj‘unleen id a Koman Catljollo 
Rchool, eKi.4ildiHhed aftcT the pUKHiiig of 
Kdiicat.i**ii (Scotland) Ata, I91K, 
obtalm‘t! In 1926 tho consent of tho 
Dopartiruuil. i.o the tranKfer of the; 
.school in the Edutjal.lon Aulhority, & 
tbereafler t-boy intimaUHl t.o tho 
Authority their Intentitm to iransfer 
thu Hcbnol. 'I'lie Authority refused lo 
ju’c.f!i>t the prop 08 (*(l trarinTer, A'. In an 
tudlon of declaration brougid by the 
trusteOH, nialnUilned that U-h eonsemt 
was a e<»n(Htlon pr<'<iedent in a valid 
transfer ’.-- livid : the consent (»f tho 
Autliorlly wiph not a condition prcco- 
d(a»t to a valid transfer, fie, as th<i 
KUucntion Depart n amt luwl given its 
eoiiHont, the authority was bound Id 
accept tlie transfer.- -B onn vniUDCiHJ 
IPlma.n (Jathomo smooL v. Stikmno- 
HiiniK JCducation AicnioKn v, 11930] 

S, C. 27 ; sab nom. S'lini v. STinUNUj- 
.siriKK Education AuniouiTv, 46 

T. L. R. 137.— SCOT. 

PART V. SECT. 1. SUB-SECT. 2. 

St. By whom taken .] — A father, 
charged witli failure to provide 
efile.kmt oducution for his child upon 
a complaint at the Instance of " tho 
poi*Hon appoinl.ed hy the education 
authorli.y for the county of Lanark to 
prowteuie,” ohjectiMl on tho ground 
that the proper proHOCUtor wius tho 
sfihool management eommittce for tho 
urea, or the persou appointed by them : 
— Held : the power, pr«jv1ouHly vested 
in school lioardfl, to puiwieute for 
education offeneefl wa.s IneJnde/d in tho 
poweu* transferred to the education 
authority by 1918 Act, Sc had not l>eoa 
restrleUfld by h. 3 (2) ; & the education 
authority, or tho person appointed by 
them, could competently prosecute. — 
fllDDLESTON V. WlLBON, 119241 S. C. 
(J.) 02.— -SOOT. 



OMM TSr-fidB, liKaUSH AND EMnsE 

78. Add, Annotation : — ^N.F. Bednall v, Beamisb 
(1926), 136 L. T. 166. 

78a. .1 — ^Where an education authority 

has refused an application for exemption 
from school attendance on the ground of 
employment; the fact of such employment can 
be neither a “ reasonable excuse ** for non- 
attendance, nor an extenuating circumstance 
entitling the justices imder Probation of 
Offenders Act, 1007 (c. 17), to dismiss a 
summons against the parent.— Thomas v. 
Hughes, [1920] 1 K. B. 226; 98 L. J. K. B. 
42 ; 130 L. T. 613 ; 02 J. P. 169 ; 44 T. L. R. 
818 ; 28 Cox, C. 0. 642 ; 26 L. G. B. 545, 
B. C. 

79a. .] — Besp., a share-fisheiman & the | 

father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s. Od, a week, & applied 
to the local education authority to exempt 
the boy from school attendance. Exempti* n 
was refused, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between live & fifteen 
years of age, to attend school, as required by 
the bye-laws of the education authority, the 
jtisti<50s held that the fact of the boy’s having 
obtained regular employment of a beneficial 
nature was a reasonable excuse, &> they dis- 
missed the information : — JJe/d : the fact 
of the boy’s employment was not a reasonable 
excuse, & the case must be remitted to the 
justices. — B bdnaul v. Beamish (1926), 136 
L. T. 165 ; 90 J. P. 16o ; 42 T. L. B. 538 ; 
24 L. G. B. 391 ; 28 Cox, 0. C. 246, D. C. 


Digest SumiEMENT. 

82, Add, Annotation : — ^Dlstd. L. 0. 0. v, MiJier, 
ri929] 2 K. B. 97. 

88a. — ^ .] — The words ** under efficient 

instruction in some other manner ** mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 
hour a week for the purpose of attending 
rivate lessons in a subject not approved 
y the Board of Education for elementary 
schools. — Osborne v. Martin (1927), 138 
li. T. 268 ; 91 J. P. 197 ; 44 T. L. B. 38 ; 25 
L. G. B. 632 , 28 Cox, 0. C. 466, B. O. 

96a. ,] — 1921 Act (c. 61), s. 49, provides that 

any of the three reasons therein set out, 
which may be summarised as follows : 

(a) sickness ; (b) no school open within three 
miles ; (c) efficient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school : — Held : 
those tliree reasons were not an exhaustive 
enumeration of what would be a reasonable 
excuse, but that if facts were established show- 
ing an excuse within one of the categories (a), 

(b) & (c)f the tribunal must accept the excuse 
as being a reasonable excuse. If, however, 
parents sought to find a reasonable excuse 
outside the named categories (a), (b) & (c), 
the tribunal were not bound accept it ; 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonably excuse. 
— Ix)NDON County Council v. Maher, [1929] 
2 K. B. 97 ; 98 L. J. K. B. 492 ; 142 L. T. 69; 
93 J. P. 178 ; 46 T. L. R. 634 ; 73 S.>1. Jo. 269 ; 
29 Cox, C. C. 1 ; 27 L. G. B. 444, B. C, 


Part VI. — Blind, Deaf, Defective and Epileptic Children 


99a. Who is “parent.**] — The parent, 

whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1021 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 
a boarding school, is the parent who has 
de facto custody of the child ; & where the 


father of a defective child was a convict 
serving a term of penal servitude, & the child 
resided with its mother : — Held : the mother 
was the parent for the purposes of the sect. — 
Woodward v. Oldfield, [1928] 1 K, B. 204 ; 
90 L. J. K. B. 796 ; 136 L.. T. 731 ; 91 J. P. 
151 ; 43 T. L. B. 488 ; 25 L. G. R. 296 ; 28 
Cox, C. C. 363, B. 0. 


■b. Under Education (Scotlmul) Jet, 
1872 (c. 62), s. 70.1 — Tbo above sect, 
haa not been Impliedly repealed by 
Eduoatiou (Scotland) Act, 1008 (o. 03), 
8. 8, & a prosecution under scot. 70 Is 
oompetenf, even though the itsal 
qtiCHtlon at Issue between the parent 
& the oducAlion authority is the 
fieleotlon of the school whioli the 
obildron are to attend. Sewble : pro- 
ooedlnip* should not bo taken under 
sect. 70 where there is a <iucBtic»n of 
principle at Issue Iwtwoen the parties. 
— Cataikh t». Alkxandek, [19281 8. C. 
(J.) fil.-^-SOOT. 

PART V. SECT. 2. 

■d. To regulate age cf admission of 
pupils to grade / — Power of foum dis- 
trict trustee ^,) — The power which School 
Act. R. S. S. 1920, c. no. s. 110 (27), 
gives the truHtees in town dlstriota 
to determine in the caae of graded 
schools at what time pupils may be 
admitted to grade 1. is not oouferrod 
on the trustees of districts which are 
not town dlstriota.— W ilkinson v, 
Thomas, [19281 2 W. \V. R. 700.— 
CAN. 

PART V. SECT. 3. 

39 I. Eo schoot within three 

miles — Parentis refusal of offer of 


travelling facilities .] — A father was 
charged with failure to provide effloient 
education for Ids boo aged twelve vears, 
contrary to Education (Scotland) Act, 
1908 (c. 63). s. 7 (1). The boy had 
passed out of the primary school, 8c 
there was iio seconaary school within 
throe nillos of his place of residenoe. 
The education authority offered to pay 
an allowance towards the cost of oon- 
vnyliig tlie boy to a secondary sohool. 
The father refused the offer : — Held : 
the father had a *' reasonable excuse " 
for failure to provide education within 
Education (Scotland) Aot, 1888 (o. 56), 
s. 11. — Mackenzie v. Smith, [1927] 
S. O. (J.) 47.— SOOT. 


PART VII. SECT. 1. 

te. Ihdg of education authoritp — 
Whether bound to provide free secondary 
education.]— An education authority, 
with the approval of the Education 
Departroent, provided free post- 
primary education In certain eehools in 
their area. They also provided a 
bursary scheme, under which children 
who pikssed a qualifying examiuationj 
& whose parents required financial 
asHlstanoe. might raoelTe free seooodaiT 
education at certain additional aohools. 
The fathen of two ohildteii, one of 
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wuom utta loueu do pass me autnonty's 
bursary examination, while the other 
had passed the examluatfon, but its 
father had failed to satisfy the 
authority that be required financial 
assistance, brought actions against the 
authority concluding, inter alia, for 
declarator that the defenders were 
bound to provide free secondary 
education for their respective obildren : 
— Held : (1) Education (Scotland) Act, 
1918 (c. 48), s. 6 (1) (o), does not impose 
upon an education authority any 
ohligations to provide free secondary 
education for all children within its 
area, but merely imposes an obligation 
to submit a scheme dealing with fiw 
s^ndary eduoation, Bs (2) it was for 
the Eduoation Departtnent. Sc not for 
the ot., to detenuine whether the 
scheme submitted was or was not 
^equate ; Sc actions accordingly 
dismissed. — Quinn v, Dundee Educa- 
tion Authoritt, Hay t>. Duivdbe 
Education Authority, U930] S. C. 
77. — ^SCOT. 

PART VIU. 

106 I, Conveyance of children to 
Bchotd — Duty of eehool tntsteis — Under 
8thool Ad. R. 8. 8., 1920 (c. 110), 
SB. 188, 207 (l).^Ra>iN06 t». JBhi- 
HUR8T SGHOOD DISTIIICT No. 3665 




VoL XIZ.— EdooaiioiL Cases U6-188. 


Part XII. — Reformatory 

135. Add. Annotation .* — Refd. L. C. C. v. Wiltshire | 
County Council (1927), 137 L, T. 626. 

187a. ,] — A youthful offender com- | 

mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
tJntil about three weeks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
Ii. : — Held : as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


and Industrial Schools. 

I been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been successfully displaced. — London 
County Council v. Wiltshiue County 
Council (1027), 137 L. T. 620 ; 91 J. P. 122 ; 
43 T. L. R. 583 ; 25 L. G. B. 384 ; 28 Cox, 
0. C. 416, D. 0. 

138. Add. Citations [1924] 1 K. B. 248 ; 03 
L. J. K. B. 05 ; 130 L. T. 414 ; 27 Cor. C. C. 
681. 


Board of TRusTEFis (No. 2), [19271 
S D. L. R. 173; [19271 2 W. W. U. 
150; 21 S. C. R. 471.~CAN. 

•m. Lease by school irusitea — 
Vcdidily,] — Niagara Public School 
Board v. Qukkxston Women’s 
INSTTTDTE, [1920] \ D. L. R. 13 ; 50 
O. L. R. 213.— CAN. 

PART X. 

m i. I'cm Uy for non-com- 

pliance unth Scfund Act — lyhcther 
applicable Viherc snhoolhouac rehuili 
on same sifc.] —W aterman -Watkii- 
BURY MANUFAOTURINO CO., IjTU. V. 
Slavanka School Biutrict, [1928] 
4 D. L. R. 522 ; [1928] 3 W. W. R. 10 ; 
rctJsd., [1929] 2 1). L. It. 10] ; 1 W. W. R. 
698 ; 23 H. L. R. 338.— CAN. 

o i. Who ia “ moncr.”]— There 

can ho no '* owner ” within nect. 70 (2) 
of School Act, R. S. A., 1922, until the 
land In question has been paUmted and 
a oortificato of title issued to soino one. 
The Bcct. was never intended to apjdy 
to a case whore the ownershi]) of the 
land w'as still in the Crown . — lie 
BALLAS & MlNIH'fER OF ETH’CA'I'ION, 

(19311 1 W. W. N. 290.— CAN. 

o ii. ** Adjoininff **lnnd —Mean- 

ing of .] — The word “ adjoiidnff ” ai* 
applied to iiarcels of laud dries not 
necessarily iinply that the jiai'ccls uro 
in physical contact with eacli otlu^r. 
Therefore under sect. 135 nf Public 
Schools Act, 1930, land may brr 
“ adjoining ” an existing school site 
although separated therefrom by a 
public highway. — McKenzie r. 
MixVioTA Municipal School Disi kict, 
[19311 2 W. W. R. 105 ; 2 i). L. 11. 
695.— CAN. 

0 iiJ. Appropriaic. irihunal for 

asaesaing comiJerCsation .] — By sect. 20 
of School SiUis Act, 1928, tho Ufhcial 
Arbitrator is thrs solo tribunal for 
fixing the price of srjhool sit os in a 
municipality for which an arldt-iutor 
has been appointed. Such an arbi- 
trator having been appointed, pro- 
ceedings before a county ct. judge were 
declared corain non judice, & hLs award 
was set aside. - irJc North York Pctruc 
School Board Hz. Duff, {19311 1 
D. L. R. 108 ; 00 O. L. R. l.-CAN. 

p i, Potoer of trustees — Hale of 

old site.)— Under School Act, R.S.A., 
1922, a board of trustees has power to 
purchase a new site for a school & 
remove the school building to it, 
with the Minister’s approval, to sell 
tho old site. — O lstkad tj. Coal Vaurt 
School District No. 1053, [1924] 1 
W. W. R. 211.-~CAN, 

1 (n. 574) i. Vulidiiy of bye-law 

prohlbiiinQ .] — A bye-law f>assod by a 
city council under MuDlcinal Act of 
Ontario, s. 399 a, probil>iting in a 
certain district the erection of build- 
ings except for use as private r(>«ldences. 
is enforceable In respect of a school 
erected by the trustees of a separate 
soliool under their statutory powers.— 

J.S. 


Toronto Oorpn. e. IIoman Catholic 
SBPAUATE SCHOOIR TRUfn’KKS, [19261 
A. C. 81 ; 95 L. J. P. O. 12; 133 L. T. 
779 ; 41 T. L. R 658.— CAN. 

PART XI. 

g I. Annejration by urban 

municipality — Effect of.] — Windsor v. 
ruiiNKR, [1925] 2 D. L. R. 684 ; [1925] 
S. C. R. 413 : revag. 26 O. W. N. 22J.— 
CAN. 

g ii. Aaaeasment h\i — Whether 

property temporarily in distnet liable. ] — 
lie JSdmonton, Dunveoan & British 
Columbia Ry. Co. & McLkllan 
School Distoict, lie Mannix & Wai.- 

GRKS & McLICLLAN SoflOOL OlSTlUOT. 
[1928] 2 W. W. It. 084.— CAN. 

I. Pf)r county pupils 

attending urban collegiate inatituie. \ — 
lie Grimsby & Liwxu.n County, | H>281 
4 D. h . R. 589 ; 62 O. L. 11. 470.— CAN. 

■ 0 (p. ;*»?()) i. .]— By 

sc?*.. '• -d the award dated Sept. 3, 
1870 J i.vdo in pursuance of British 
North A v.j .-{.•a Act, 1867 (c. 3), h. 142, 
it wa,-i directed ti.at all iiioacys received 
by the. Ib'u vinco of Ontario .since June 
30, 1867, from * no school lands set 
i ajiart by Cunadiun statutc.s He. called 
the common Hchoel fuml should lie 
. paid to the Domlidon, A* that the 
I .income derived tlicirdrom should be 
' }iai<l to tlu' Jh'ovinecH of Ontario & 
j gucbci' In the proportions Hpeclflcd in 
i sect, of that htatubi. 
i (m Apr. 10, J893, the three Govts, 
j of the U<unirdoii, Ont^iiio, tfc Quelx'C 
I «’iitcrcd iiiidiT statutory authority 
I biti) an agrei’inciit of Kubmlssion us to 
i juatteis in dJtb’iviicc in the HetlJemciit 
of ac<M>utitH tietwecii them uiiiler the 
award of 1870, &: for the aHCHTtainmenI 
He dtstrihution of the suld school fund. 

; 'rhenuuidcr Qmibi.-c claimed that 
, ccrtuiii moneys, which it was a<lijdttcd 
1 had n<d been uclually received by 
: Gntario, had been eonstnictively 
' ref'tdvcd, since, they were deduct ions 
i which Gntario wes not authoriMod to 
i make extiept at her own cxi*cnso, He 
should the subject of distribution 
iretween tJiuin : - 7/' W ; the Hupromo 
I't. was light in afflrinlng un award to 
the clTcct that the arbitrators liotl no 
jurisdiction. Moneys actually re- 
ceived by Outario were alone the 
subject of the submission, tho tf;rms of 
which could not be extended so as to 
force a contribution from a large 
constructive receipt. — A.-G. for 
(JIUEBEU V. A.-G. FDR ONTARIO, [19191 
A. C. 027, P. C.— CAN. 

p (p. 576) 1. Demand upon for 

money collected for erection of achfiol— 
Ueanluiicm of trustees insufficient -Suh- 
sequeni bye-law invalid.]— fie Sa.vdw'Ioii 
Town Hchool TKUSTKKa Ifc Bandwich 
Town <1864), 23 U. C. R. 039.— CAN. 

p (p. 570) 11. Denuind upon for 

expenses of conducting high school — 
Alleged irregularity in description of 
applicants, etc.}— Re Port Rowan 
uiGB School TRt78TBE3 & WALOwa- 
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HAM Township Corpn. (1873), 23 O. P. 
11.— CAN. 

J l> (p. 570) Ui. Money raised by 

e of dehenture.a—Eor erection of school 
builtllntf — liight to unerpentbrd balarwe.] 
— It is the duty of a municipal isouncll 
to pay over to a school board or boards, 
from Uino to time, upon request, 
moneys raised by the sale of munlcliinl 
debontnroH for tho erootlon of a school 
building. The unexpended balance of 
Biioli moneys is not the property of tho 
municipality In its ow’n right, at most 
it is II trustee or eustodlari of the 
moneyH fer tho boards. — C larkson v. 
Alliston Corpn.. (1928) 2 D. L. U. 
715 ; 62 O. L. R. 149.— CAN. 

p (p, 5V6) Iv. Agreement exempt- 

ing taxpayer from taxes — Whriher 
school Utjrs iru'luded,]~-Kx p. Bathuhst 
C o., [i928] 4 1). L. U. 65.— CAN. 

p (p. 576) V. Appeal (mainsl 

equnliacA (issessment — Duly of eejualiscr. I 
— Gn an appijai against the oqualinod 
UHsessments made under Public Schools 
Act, B. 133, as amoudcMl by 1928, o. 48, 
s. 13, the only question for the Judge 
to decide is wimthor the equaliser lias 
done what the statute as amended 
requires itim to do, i.e. made his 
Hquailsatlon on the liosls of tho 
eqiialiefotion made by Manitoba ’i'u.x 

(.’ommlHsion, lie Bkauhiuoitr Hoikiol 

Dlstrkt (Man.), 11928] 3 W. W. R. 
310.— CAN. 

■n. City hoard — School in ofljoininy 
rural Htclion — KqualisaUon of assess- 
ment.] - Au agi’oemcnl was made In 
1917 between tho tnistees of a rural 
school section adjoining a city & the^ 
board of education for the city for the 
erticilon .V maintenance by the latter 
t»f a Hchool house in the rural section, 
the pupllB In tho rural section to have 
Iho right to HtUmd the Hfdioul & the 
higher grade nchuols In the cit y, & the 
trustoes of iho rural section agreeing 
to pay a tixod aupmd sum to be raiscu 
by taxation ; — Held : assuming tho 
agreeineut was a vjJid one, i8chool 
Law Amendment Act, 1922, s. 14, did 
not apply to tlie agreement, as It was 
noi one for payment ot any proportion 
of the oost of erecting Sc rriaJntainiug 
tho school ; Sc a Judgment restraining 
the city board & arbitrators appobjlAui 
to oqnalise tho assoMsmofit In I'ospcct 
of tho w.hool from procee ding to do ho, 
was affirmed. — York Public School 
Board v. Toronto Board op Kduua* 
TiON (1923), 54 O. L R. 216.— CAN. 

so. School board — LiftltilUy ffir cost of 
vocational training — Refused by school 
hoard — Qranled by vocaiUmai board .] — 
Fredichioton School Truhtekh v. 
Kinorclkar School Truatkes, [10281 
4 1). L. R. 13.— CAN. 

tp. Joinf board of grammar df common 
school trustees — CUiim agaiwd district 
municijHUUy — Joint board iUeqnl.] — Re 
THknton School Tbuhtbes & Trenton 
Village Corpn. (1867), 26 U. O. R. 
353.— CAN. 
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OiMf Eio^ Digest Siim;E]iBsT. 

Part XIV.— Universities and Public Schools. 


176. Add. AnnotaHan : — As to (2) Retd. Short v. 
Poole Corpn- (1926), 42 T. L. E. 107. 

178. Add. Armotation Sxpld. (Mrle’ Public Day 
School Truist v. Ereaut (1030), 99 L. J. K. B. 
648. 

180. Add. Annotation : — Consd. Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643. 

182. Add. Annotation : — Apld. Girls’ Public Day 
School Tinist v. Ereaut (1930), 99 L. J. K. B. 
643. 

182a. .] — The Girls’ Public Day School 

Trust was incorporated as a co., but its memo- 
randum dc articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a large proportion of its pupils were scholars 
from the pubUo elementaiy schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main 
tained by public moneys, dc in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 
mentary grant to a school conducted for 
private profit. In ac< ordance with the 
Board’s wishes it was provided that the co 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1906, & that in the event 
of a winding up before the end of that period 


the surplus assets of the co. should be subject 
to an educational trust db should not be 
distributed anuii^ the shareholders; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Comrs. found on the facts the Trust 
School was a public school, dt as such entitled 
to the benefit of the exemption from income 
tax : — HM : there was ample evidence on 
which the Comrs. could find that this school 
was a public school, & the possibility of profit 
arising to an individual in the course of 
carrying on a school did not of necessity 
prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn., No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 
ecuniary benefit could in any circumstances 
e a public school. — Girls^ Public Day 
School Trust v. Brbact (Inspector of 
Taxes), [1931] A. C. 12 ; 99 L. S. K. B. 643 ; 
96J. P. 3; 46T. L. R. 638; 74 l8oL Jo. 612 ; 
evb nom. Ereaut v. Girls’ Public Day 
School Trust, Ltd., 143 L. T. 716 ; 28 
L. G. R. 603 ; 16 Tax Cas. 529, H. L. 


Part XVII. — Schoolmasters and Teachers. 


268a. Wrongful expulsion of a pupil 

from a school does not of it^if , without more, 
constitute an actionable tort. — Hunt v. 
Damon (1930), 46 T. L. R. 679. 


273. Add. Annotation : — Consd. R. v. Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K. B. 416. 

275. Add. Annotation : — Apld. R. v. Newport 


gq, RtmiUanoe, to bank of county 

tr€€uvrer for gramtnar yohool trtuUeea — 
Fdiittre of bank — CdabUUu of county 
ereoEurer.l—OALKDONiA Gratia B & 
Common houool Trustbj&s v Farkbxj. 
(1868), 27 U. 0. R. 821,— can. 


PART XU. SECT. 1. 


I) I. .1— 11. V . ST. Pbtebs 

(1927), 47 Can. Crim, Cas. 204 ; 69 
k. S. R. 198.— CAN. 


PART XIV. SECT. 8. SUB^AOT. 4. 

n 1. .] — When pltf. was 

appointed to a profeaBOishlp in 1916, 
no definite term was fixed r— Held ; 
the ordinary rule that suoh a oontraot 
of employment could be terminated 
by reaeonable notioe on either aide 
would apply, unleea the partloular 
nature of the oontraot or tho olrooiu- 
■tanoea In which it waa made overrode 
the rule ; Sc an appointment to a 
profeoEorahip without limitation of 
Uine oould not be an appointment for 
life, eubjeot only to good behavtour Sc 
ability to perform hie duties, aa auob 
a oontraot muat be mutuaL Sc oould 
be binding neither on the anlvendty nor 
on tho prSesaor. — Q aaio a. UNivmuuTY 
OF Tobonto (QOVBlUfOBS) <19^ 68 
O. L. R. 312.— CAN. 


PART XV. SECT. 8, SUB-SBOT. 2.— A. 

198 i. ModifUxAion ofocheme — Powers 
under Rduotuional EndowmenU (Seol- 
Umd) det. 1882 (e. 69).}— Where a 
eobeme approved by the Education 
Department Is submitted which is 
reasonable S: oonslstent with the Act, 
it is not the funoUon of the ot. to 
remodel or alter it . — Re Oampbsll 
Endowmbnt Trust, Abotu. Euct- 
cation Authority a. Oampbri.town 
Oo&PN., [1928] S. O. 171.— SOOT. 


PART XVII. SECT. 4, SUB-SECT. 1. 

St. Duty of teacher to obey order of 
school board to suepend pupU.] — If a 
teacher knows of no reason why a 
pnpU be suspended or expelled Sc baa 
received no complaint against tho 
pupil, he is JusUfied In refuinng to obey 
an order of the sohool board to suspend 
such pupil. — L xclero a. PismooRD 
9CBOOL DisnucT No. 860, Board of 
rROSTKES, [1926] 3 D. L. R. 678; 
[1925] 2 W. W. XL 312 : 19 Saak. L. R. 
436.— CAN. 

av. Duty of maeter — PupQ tfuUty of 
** wiiful oppaeitkin to a»ttkordv.**'^L 
pupil who romaios away from^oohool 
oeoause he finds oeitain aohool work 
uointcueatlng, or beoanae he does not 
like the teAoher*8 manner of teaching. 
Is guilty of ** wilfal bppoeltkni fb 


authority ** within Sohool Act, R. S. A., 
1922 (c. 61), s. 202, Sc It is not only the 
teacher's right, but his duty, to sus- 
pend him. — F 1 .VLATB 0 N a.' POWRLL, 
TUCKER a. POWEIX, [1926] 2 D. L. R. 
388 ; [1926) 1 W. W. R. 9.89 ; 22 Alta. 
L, R. 171.— CAN. 

PART XVll. SECT. 4, SUB-SECT. 8. 

sw. Oeneral rule.] — Where a child is 
sent by its parent or guardian to a 
sohool. they must be neld to have 
given Ml implied consent to the in- 
Biction of suoh reasonable punishment 
as may be necessary for the purpose of 
sohool discipline. Sc the purpose with 
which the parental authority is dele- 
gated to the BohooliuMter must to 
some extent include autfiority over the 
child when it is outside the school 
wails; but when the sohool is dosed 
for any length of time for a period of 
regular holidays, the child then returns 
to the charge of Its psaent or guardian 
Sc the authority of the sohoolmaster 
ceases. — R. «. MaitkO Ba Thauno 
( 1U25), I. L. R. S Ran. 669.— DID. 

1 i« Moderate ft reasonable,Jr- 

A Bohoolteaoher has the right to Infllot 
ooipotal punishmient on a pupil lor 
vlowiig the ntleB of the scnooi, pro- 
vided the pnxdiiiaMCit Is not « 




(Siaop) Justices, Ex p, Wright (1929), 98 
L.J. K.B. 566. 

275a. .1 — ^At a school for boys there was 

a rule prohibiting smoking by pupils during 
the school term, whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 
was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to adminLster reasonable punish- 
ment to the boy for broiich of a sc:hool rule, 
& that the punishment administered was 
reasonable ; & they dismissed the informa- 
tion. An order nisi having been obtained 
calling upon the justices to show cause why 
they should not stete a case on a question 
of law : — Held : the decision of the justices 
was right, that no question of law arose on 
which they '•ould state a case, & that the order 
nisi should be discharged. — R. v. Newport 
(Salop) Justices, Ex p, Wright, [1929] 2 
K. B. 416 ; 98 L. J. K. B. 655 ; 141 L. T. 
563 ; 93 J. P. 179 ; 46 T. L. U. 477 : 73 
Sol. Jo. 384 ; 27 L. O. It. 618 ; 28 Cox, O. C. 
058, D, 0. 


VoL Cbmi 875 — S 98 t. 

888». Right to withhold “ carry-over 

UnsatiBlactory (ervlce.j — Pltf. was appoloted 
head teacher of a non-pro vided school in 
1904, & in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect of the adoption of the report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that the payment of 
the “ carry-over,” i.«. the difference between 
the salary which pltf. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused te pay the instalment ft>r the year 
ending Mar. 3*1, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfai'.tory : 
— Held : the local education authority had 
no power, under the terms of the report, 
to withhold from a teacher any part of the 
“ carry-over ” by reason of unsatisfactory 
sendee after the date of the adoption of the 
report. — WiTTH Mackay (1927), 43 T. L. R. 
535 : 71 Sol. Jo. 666. D. C. 

290. Add. Annotation : — .4.8 to (2) Refd. Short 
V. Poolo Oorpn. (1925), 42 T. L. R. 107. 

293a. Death gratuity granted to legal personal re- 
presentative of deceased teacher — Devolution 
on death of grantee.} — A death gnituity 
granted by the, l;ioai‘d of ]<}(iucation under 
the power conferred by Scliool Teachers 


is a proper one for the purpose Sc there 
Is no tnalJoe or 111 will on the part of the 
teacher. — II. f. Mrttau^b (Sesk.), 
[1»271 3 W. W. R. 194.— CAN, 

PART XVII. SECT. 6. 

g I, iVifirht 9choal teacher — 

ZAabUity of school hoard .] — A aight 
school teacher may recover on hlH iion- 
tract with a eohool board, although 
It is not in the prescribed form or 
In writing.— L kolkhc v. Pkbigoui) 
School District No. 800, Board of 
Trustbrs. 11925] 3 D. L. H. 578; 
[19251 2 W. W. U. 312 ; 19 Sask. L. 11. 
435.— CAN. 

q li, Compuiaiion of tracking 

period — Teacher prevented from teaeh- 
ing .] — Where a school board wrong- 
fully prevents a teacher from teaching, 
the time dtiHng which he Is thereby 
unable to teacih will be counted in his 
favour in deteriniaing whether he has 
been teaching continuously for the four 
months or more requh-ed to entitle 
him to the benefits of School Act, 
11. S. 8., 1920 (c. 110), B. 196 H). 
Holidays under sect. 177 of the Act 
should not be counted as actual 
toaohlog days under sect. 195 (I). — 
Lrclrrc v. Prrioord School Dis- 
trict No. 8.50, Board or TRt78TKF.8, 
n9251 3 D. L. K. 578 : 2 W. W. 

R. 312 19 Sask. L. U. 435. — CAN. 

q ni^ School arbitrarily 

closed .] — Where a school Is closed 
arbitrarily by a «ohool a 

teacher, who is ready, willing & able 
to teach, is thereby prevented from 
teaching for the full two hund^d Sc 
ten days on which, under S(;hool Act, 
R. 3. A., 1922 (c. 51), s. 109 (1). his 
salary Is based, he Is entitled In a claim 
for salary to have the days during 
which the school was so closed credited 
to him as “ actual teaching days.” — 
Stbphksb w. Okm Conw>lidat»d 
School District, No. 60, TBUsTBice 
[192.51 I W. W. R. 746.— CAN. 

^ _ ■■ -- nrhether teadter 

etSiaed to fuU yearns soio^.H-Sohe^ 
R. 8. A. 1922, 0. 

ffuarahtee to a teacher a fuU years 
salary in any event ; but bearing in 


i 


mind the whole schemo the Act, Sc 
uion? particularly the plan adopted (or 
the <aloulatlon of salary, the statutory 
i)id‘;,TaMnri of the school board to pro- 
vldti teaching during every day wlilch 
is not cA.'Mpted, Sc tho boHis of a yearly 

S onud of hl'i there Is a legal obllga- 

ion upon tiio board U> place at the 
disposal of tho b*aebor every available 
teaching day wituout deduction, except 
as provided by statuto & the contmet, 
& the teacher Is entitled to be paid for 
every available teaching clay ho long 
as there was m» default on his part. — 
Pktkiwon V. Youn'omto WN 8<;hool 
DiH'mrcT Truhtkes, 11928) 1 D. L. H. 
344 ; [1028] 1. W. W. K. 12H.— CAN. 

q V. Saule — fliad lewher in 

secondary school. 1 — Ah rogardM liead 
teachers of secondary schotds, the 
Cruik scale is prescribca, until a defined 
Sc fixed scale of saiarieH is introduoed. 
— 3.MART V. PKRT110UIHB KDUf'AllON 
AimiORiTY, 1 1927] S. C. (H. L.) 22.— 


to sanction a revised schoiue retio- 
8|>ee.llv(*ly ho as to alTect a tt«a(diei'*s 
<‘ontm<d mil right to hlH nalary. — 
OoPLL »>. F/fk Eduoation AuTiiourry, 
[19251 3. a 240.- SCOT. 

200 1. DiDcrentintion of saIarir.S‘— 
Graduate ttf* wm-graduate. leacherH — 
l^jffect of admiUing rufa^gradmiie to 
graduate tunU..] — The admiHHion of a 
non -grad uat-e inoNtcr to the graduate 
Bculo of Halary does not preclude uu 
oducaiiim authority from treating him 
OrH a non -graduate teacher on a revision 
of the Hoaltw. »)f Halarles. — Coni.i. v. Fifb 
Education Authority, U925] 8, C. 
240.— SCOT. 

PART XVII. SECT. 8. 

»a. HigUi of niemberfi of tmrhing nfaff 
of lidaaaliou /MparlmefU of nVv<<f'rr» 
Aantralia to sirperannaation aU<manae».] 
--Walnu V. R., 1 1927) A. C. 3:17 : 90 
L. J. l\ C. 50 ; i:i« L. T. 041.--AUS. 


SCOT. 


q vl. SrJu/ol Ordinance, «. 1 .56. 1— 

POBTKR r. F'LBMINU SuHOOL DISTRICT 
(1906), 3 W. L. R. 188 ; 8 Terr. L. 11. 
348.— CAN. 


q vU. TUt i ipi fair ** final yKtynuinl** 

— Effect o/.l— A receipt given by a 
school teacher to a school district for 
a payment of salary, which was ex- 
pressed to be the *' final parment ” for 
the term tluin ending, held not to be 
an answer to the teacher’s claim for 
the amount rcroaining due under her 
contract with the district, the document 
not being a release Sc there luslrig 
uothiug in the evidence to indicate 
that the payment was expressly 
accepted in satfsfMdion of the whole 
amount or that any new agreement 
was entered into at the time. — 
SoMRRS V. LIWBRTV SCHOOL Dl‘<TaicT. 
I192H1 2 D. L. R. 334 ; [1928] 1 

W. W'. IL 884.— CAN. 


S%. Dexrease of salary— fUvision of 
jredi *! — From what date operative .] — A 
revised sobeme does not become opera- 
tive until it has received the Education 
Department *e approval. 

The Department has no power 


PART XVII. SECT. 7. 

k i. .) -TjtKiTIAO V. 

Wii.u>w iUNui'. .School DiriiurcT, 
11931] 2 \V. W. H. 7(J9.— CAN. 

t 1. E <tn-cnmpl umce with pro- 

viMons us to ter minufiioL- -Teacher 
entitled to damages. )- -Hi ryiT v, Brant 
School DwTRicr Tuuhtkkm (Alta.), 
[192613 1). L. Jt. 288 ; [1926] 2 W, W. It. 
431.— CAN. 

t ii. Form of contract prescribed 

by Minisicr of iuduetdiun under .School 
Act, li. H. A., 1922 (o. 51) — JJt/ic far 
prtrvisions for determining turtUruct 
trindlng.] — TijokRmos V. BLAruMOKii: 
School Diwthict TitUHTKi««, [1927] 1 
D. L. it. 1178; 11927] I VV. W. it. 449; 
22 Alta. L. H. 4 i s.- CAN. 

I) J, Right to (kimages — C’on- 

diiion precedent — Appeal bi Minister.] 
— Murray v. Board of Tuuhtkich of 
PONOKA School DioTRiur, [1929] 4 
D. L. It. 425 ; 2 W. W. it. 439 ; 24 
Alta. L. U. 205.— CAN. 

a. .]— Deft. 

board of school trustees employed pltf. 
as teacher. Under the agreement of 
employment, cither party might 
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Superazmuation Act, 1918 (c. 65), s. 8, to 
the legal personal representative of a deceased 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate oi 
the intestate, A be prunarUy applicable in 
payment of the inte^te*8 debts, &> ought 
not to be held upon trust for his next of kin. — 
Re Hawkiks, Hawkins v. Dew & Sons, 
[1926] Ch. 428 ; 96 L. J. Oh. 402 ; 135 L. T. 
89 i 42 T. JL. B. 286. 

298b, Liability to estate duty.] — The death 

gratuity which under Teachers (Superannua- 
tion) Act, 1926 (c. 59), s. 6, is payable to the 
legal personal representatives of a teacher 
in the circumstances there specified is 
pioperty passing on the death of the teacher 
within Hnance Act, 1894 (c. 30), & is there- 
fore aggi'Cgable with the remainder of the 
teacher’s estate & chargeable with estate 
duty.— A.-G. V. QxnxLEY (1929), 98 L. J. 
K. B. 652 ; 141 L. T. 288 ; 93 J. P. 227 ; 
45 T. L. R. 465 ; 27 L. G. B. 693, C. A. 

297. Add. Annotations: — As to (1) Refd. Short v. 
Poole Oorpn. (1925), 42 T. L. R. 107 ; Fennell 
V. East Ham Oorpn., [1926] Ch. 641. 

299. Add. CitaUons .—131 L. T. 66 ; 68 Sol. Jo.* 
403 ; 22 L. G. R. 138. 

Add, Annotations : — As to (2) Refd. Short v, 
Poole Oorpn. (1925), 42 T. L. K. 107 j Fennell 
V. East Ham Oorpn,, [1920] Ch. 641. j 

302. Add. Annotation : — As to (4) Consd. Short r. 
Poole Oorpn., [1926] Oh. 06. 

302a. Bon& fide exercise of discretion.] | 

— A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ^pround that, in the 
bond fide exercise of their discretion, they 
ha^e come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns effectively & satisfactorily to act 
as a teacher at the same time. — Short v. 
Poole Oorpn., [1926] Ch. 60; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T. L. R. 
107 ; 70 Sol. Jo. 246 ; 24 L. G. R. 14, 0. A. 

AnruAcUiuna .* — Apld. Fenuell v. East Ham County Boroiiirh 
Oorpn. U02d). 81) J. P. Jo. 721. Could. lUohard^on v, 
Ai»«rtnior.v U. I). C., TiiomaH v, Samo (19J8). 188 L. T. 
688. Retd. Brown v, Daxeuiiom U. D. C., 1 

K. B. 737. 

802b. Onus of proof.] — The 

council of deft. boi*ough, as the local education 


authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries &> discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 
gories should be terminated ; dt, accordingly, 
notice was given to each of pltfs. to terminate 
her engagement. Pltfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.’ schools, A were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 
ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances duties of the married women 
teachers & the earning capacity of their 
husbands. Pltfs. sought declarations that 
the notices of dismissal wore invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
cUai'ging their statutory duties of maintain- 
ing educational efficiency, but acted with the 
illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home : — 
Held: (1) pltfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for tlie purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it ; (3) as defts. had 
acted bond fide & within their statutory 
powers, the action ought to be dismissed. — 


terminate it by glvinx 30 days" written 
Dotioo, ** provided that no such noticM) 
fiball be i^vun by the board until tbo 
toaohor boa boon given tbo privilege 
of attendbig a meeting of tbo board, of 
which five clear days* notice in wriUng 
fiball be given to the teaclier. to boar 
& to dlfiOUBfi its reaeonw for propoalng 
to teiminato the agreement.** In 
terminating pltf/a employment, said 
roviiio was not observed, nor, afi found 
y tbifi oi. on the evidouoo, waa there 
any cB^tive waiver by pltf. of bis 
privilege thereunder. Pitl. aued for 
daniagefi for wrongful termination : — 
Heia : sect. 196 of^bool Act, K. 8. A., 
1982, as amended 1923, o. 35, e. 8, 
wbiob provided for an appeal to the 
Minister by '* any teacher who has 
been suspended or dismissed by the 
board.** bad no appiioatlon to deprive 
of bis right of action. SeoU 196 


should bo read as relating to a suspen- 
sion or dismissal under sect. 137 (1 ) (o), 
& not to a decision to terminate an 
agieeinent under sect. 199 (2). — 

Richards v. Atuababca School 
Bistrici' Trustees, 11931] S. C. 11. 
161 ; 11931 J 1 1>. L. R. 443.— CAN. 

• 1. One month — Or one month^a 

iragea,l — A teacher engaged by the 
month Is. in the absence of a specioi 
agreement, only eu titled to one month's 
notice (or the termination of his con- 
tract. In lieu of notice, he is only 
entitled to one month’s wages, & not 
to six months’ salary. — M au.so Turin 
Pk V. Dksouza (1929). 1. L. R. 7 Han. 
303.— IND. 

PART XVII. SECT. B. 

816 1. Injury to pupil — Allowed aeceaa 
to dangerous luhifance.}— A national 

. 28 


Bchool contained two class-rooms, one 
fur the junior & one for the senior oloss. 
During tho luncheon hour the junior 
claims w'ere sent out-of-doors to the play- 
ground, 8l deft., who was the teacher 
of the senior class, used to allow the 
junior class to come into his class-room 
& warm themselves at the^dre. He was 
under no obligation to allow the Junior 
class into his room ; he merely did it 
out of kindness to the children, St so 
that they would not have to remain 
outside In the severe weather. On 
one occasion he temporurliy removed 
the dre screen which usually guarded 
the ftre in his. room. St, the Junior class 
coming into his room as usool, St going 
to the Are, the clothes of one of them, 
a child of six years of age, caught 
fire. Sc. she was severely burned : — 
Held: deft, was liable. — B orakb v. 
Drisoolu 11939] L R. 438.— IR. 



ToL XDL— EdaoatioiL Oases 802b-m 


Fbnnbll r. Bast Ham Corpn,, [1926] Ch. 
641; 96 L. J. Ch. 119; 134 L. T. 276; 90 
J. P. 36; 70 Sol. Jo. 324; 24 L. G. R. 76. 

802o. .] — Richardson v. Aber- 


TTLLBRT URBAN DISTRICT OOUNOIL, ThOMAS 
Samb, V. No. I4a, artie. 

336. Add, Annotcdion : — Aa to (3) CoHSd. Short v. 
Poole Corpn., (1926) 42 T. L. R. 107. 


PART XVIII. 

n 1 . .1 — Where the 

eeoretarr of a school board, Hoting 
under its instmotious, uociflaH in 
writing each of two or more appota. for 
a teaoner*s position that her applica- 
tion has been accepted, but the board 
enters into the format contract pre- 
scribed by statute with only one of 
them 6c notifies the others that their 
sorvioeB will not bo required, each of 
the latter has a right of action against 


the board as a corpn- for damages, but ment, 8c in pursuance of the direction 
not against the members theix^of in- of the statute. & not as a party oon- 
dividuaUy or gainst the secretary. — traoting with the teacher. — Campbell 
Morrison v, Carsell Hill School v. Kluott, Black, Moore 6c South- 
Di^TRun' Trubterh, 11926] 1 W. W. R, wioK (1847), 3 U. O. H. 241. —CAN. 
620. CAN. ConvicMon/or usine u»ord« feriding 

n 11. Signature of countu to impair discipline — Form of con- 

superintenderU— Whether party to the viotion,}~-n, v, Thorne, (19261 2 
conlracL] — A county supcrintcudent 1** ♦ 46 Can. Crim. Cas. 360 ; 

of cominou sohoola. signiug together 58 N. S. R. 449. — CAN. 
with tniHteos, a contract with a teacher, tk. Under Sohoola Acit 1922 (e. 6) 
will be oonsidered to have signed the (JV. H.).| — Kelly r. Grimmer S. D. 26 
same only as approving of the appoint- (N, B.), [1927] 3 D. L. R. 704. — CAN. 
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mzz. OMMM-liBfc 

ELECTIONS. 


Part II. — Male 

SBC5T. 1.--PARLIAMENTARY 
(VoL XX., p. 8). 

8ee^ now, Bepresentation of tha People 
(Equal Franchise) Act, 1928 (c. 12). a. 1. 

24. Add. Annotation : — ^Retd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

92. Add. Citation .-—IS L. T. 762. 

96a. Exclusive occupation of room by director 

— ^At yearly rent.] — By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director : — Beld : 

(1 ) the room constituted “ premises ** within 
Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. I (3) ; 

(2) it was <rccupied by the director for the 


Franchise. 

purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualiflcation 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 
which entitled him to be on the re^ster 
of voters. — ^FRoei’ v. Cablok, Frost v. 
Wilkins, [1929] 2 K. B. 138 ; 98 L. J. K. B. 
623 ; 141 L. T. 281 ; 46 T. L. R. 417 ; 98 
J. P. 192 ; 73 Sol. Jo. 883 ; 27 L. G. R. 480, 
C. A. 

Annotation .‘ ---Gentirallt/ Reid. Uiiimi Oold Biorage Co. t>. 
AdamHOu (1930), 144 L. T. 140. 

Sect. 2.— LOCAL GOVERNMENT FRANCHISE 

(Vol. XX., p. 18). 

See, now, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part V. — Registration. 


146a. Sufflclency of>— Christian name in fqll 

not necessary.] — R. v. Hartlepool Coepn. 
(1851), 2 L. M. & P. 666 ; 21 L. J. Q. B. 71 ; 
16 J. P. 836 ; 16 Jur. 1168 j {rfU, nom. R. 


V. Hartlepool Corpn., JS?aj p. Dobing, 18 
L.T. O. 8.111. 

Annotations: — Apld. R. v. Avery 
Reid. K. V. Bradley (1861), HO L. 

Plenty (1809), 38 L. J. Q. B. 205. 


^(1852^, 18 Q_._B._576. 


B. 180 : li. V. 


PART I. 

a I. Voters in township added to 

cfti/.}~R. V, WUSON (1888), 12 P. R. 
546. — CAN. 

a li. Persons omitted from 

verified copy of cotteclor's roll — Persons 
omUted from ooUeetor*s roU )— R. v, 
Stxphcnson (1851), 1 G. L. On. 270. — 
CAN. 

PART II. SECT. 1. SUB-SECT. 1.— 
B. (n). 

•X. Local agent of corporation — No 
office maintained — Not permanenUy cm' 
ployed — Whether *' chief resident 
officer.**] — local agent for a oorpn. 
in a town where it aoea not maintain 
an oflloe of its own 8c who is not 
permanently employed thereby or 
in receipt of a salary therefrom Is not 
a ** ohlca resident officer ** of the oorpn. 
who under Town Act, 1927 (Bask.), 
o. 24, B. 284, is entitlea to vote on its 
behalf where a vote is taken on a bye- 
law,— R. V. Hoia, 119281 8 W. W. R. 
80 : 50 Can.(Mm. Oas. 298.— CAN. 


PART 11. SECT. 2, SUB-SECT. 2.— A. 

sy. No right to vote — Municipal 
District Act, 1926.1— Under Mnniolpal 
Ulstriot Act, 1926 (o. 41), neither 
tenants nor their wives are eligible as 
voters at an election for oonneiUors ; 
except in the ease where a tenant votes 
for a non-resident landlord as provided 
by sect. 195 (3). A tenant is not a 
** pnxchaaer ** within the mAMiiiii. of 
said Act. — B. V. Cawtetoriob, (ihSOl 
8 W. W. R. 278 ; 11931 11 D. L. R, 817 ; 

VUlaae Act, 1927.1 — (11 

Under Village Act, 1927 (o. 54), tenants 
as eooh are not qnslided to vote at an 


eleotioii of roiinoUlors hold prior tlw» 
oomplolion of t!»o larst votors' list. At 
snoh an elootloo unless a voter voteH 
for tho number of caudldatoH to bo 
olootod his ballot should not bo counted. 

(2) Tho words ** liable to a buslnosB 
tax therein ** In soot. 171 of sai(i Act 
mean '* subioct to bo assessed ” or 
assessable for the business tax 
within the municipal district, provided 
they are persons so assessed or assiiss* 
able with respect to a bunlness carried 
on in that part of the district which Is 
within the area of the village. — R. v. 
Fowler, [19301 3 W. W. K. 327.- 


PART 11. SECT. 2, 8UB-6ECT. 2.— B. 

sb. Ownership— Proof of — Pegistra- 
tion.] — In order to qualify as a voter 
at municipal elections under Munlolpal 
EiecUous Act, s. 6, os enacted by 
Municipal Kleotions Act Amendment 
Act. 1902, s. 2. with respect to real 
estate, it is necessary that appet. 
should be the registered owner of such 
real estate under Land Kegist^ry Act, 
1906, c. 23. B. 74.— /2c Kablo MUIU- 
OIPAL VoTBBg* List (1907), 12 B. C. R. 
862.— CAN. 


Of corporation as trustee .] — 

Semble : a ooimn. acting as a trustee, 
exor. or administrator of an estate 
has not the right under Town Act, 
1927 (Saak.), o. 24, to have its name 

g laced on the voters* list with respect 
3 the property of an estate which It 
r^resents.'T’^R. v. Hotjc. [19281 3 
W. R. 80 J 50 Cstn. Grim. Gas. 
298.— CAN. 


PART 11. SECT. 2, SUB-iBOT. 8.— B. 

sd. OaCier-'^LMng in county gaol 
rent free — Not a housdwtiet wUhin 
14 dt 15 Viet. c. 109, Sched. A., No. 12.] 

» 1 


— Re Oharlbs v. Lewis 8c McMahon 
(1851), 2 0. L. Ob. 171.— CAN. 

PART V. SECT. 2, SUB-SECT. 6. 
249 v». For 1 D. L. R. 84 ** read 
“ 1 D L. ll. 265,*’ 8c fop '*22 Man. 
L. n. cm *’ read ” 22 Man. L. li. 16.** 


PART V. SECT. 8, SUB-SECT. 5. 

f 1. Non'complianoe with statu- 

tory qualifications — JSlectinn Laws 
Amendment Act, 1920, s. 0 (1), (2).] — 
Votes oast by persons whoso names 
were on tho lists, but who had not been 
residents of the clootoral district for 
three months next preceding the day 
of polling ; —Held : illegal. — Mercer 
V. Homuth (1924), 55 O. L. R. 246.— 
CAN. 

f U. Register wrongfully prepared 

— Right of court to investigate.}— There 
is in every ct. haring Jurisdiction la 
such matters an ialiorent power to hold 
a sorutiuy for the purpose of investi- 
gating the legality of the votes oast at 
an election. 


On a motion under Ciontroverted 
Municipal Elections Act, li. S. S. 1920, 
0 . 91, s. 19, to sot aside an election, 
the ct. is not limited to asoortalulng 
whether any violation of the Act has 
taken place in the actual conduct of an 
election, &, therefore, 11 there has been 
an extraoemw illegality which is 
shown to have a direct bearing on the 
result of the election, that Js a fit subject 
for Inquiry. The provlsious of Village 
Act, E. S. 8. 1920, 0 . 88, do not prevent 
such an inquiry being made. — H. v. 
JOHANBIOK, 119281 D. L. 11. 913: 
11928) 2 W. W, R. 3I5.-<SAN. 

si. Only when so declared hyetatrjit,}r^ 
A voters^ Ust is Dual & oonclusive only 
if made so by statute either expressly 
or by ImphoatioiL — R, v. Johanbick, 
IMSil S D. L. B. 9ta ; i 

W. W. B. *1S.— CAM. 
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Part VI. — Parliamentary Election 


861ft, Act involving persuftsion of voters.] — The 
expression ** to get votes *’ must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to got votes. 
So 1 think in this connection the words mean 
something in the nature of canvassing, 
soliciting So persuading individual voters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (Tal- 
bot, J.). — ^Plymouth Elbcjtion Case (1929), 
7 0*M. & H. 101. 

890. Add. Annotation : — As to (3) Consd. Plymouth 
Borough Case (1029), 7 O’M. So fl. 101. 

624a. — ^Plymouth Election Case 

(1929), 7 O’M. So H. 101. 

697. Add. Annotation : — Reid, Plymouth Election 
Case (1029), 7 O’M. So H. 101. 

F. Incurring of Expensea hy Person Other than 
Section Agent (Vol. XX., p. 98). 

Add the following case : — 

774a. What amounts to.] — During an election at 


which there were three candidates, Con- 
servative, Liberal So Labour respectively, 
applt., who was a Conservative in politics 
but ^sapproved of the existing Conservative 
Govt, on special grounds, incurred expenses 
on account of issuing posters, circulars So 
publications which were antagonistic to the 
Conservative candidate So advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 
other candidates or either of them : — Held : 
applt. had acted in contravention of Repre- 
sentation Act, 1918, B. 34 (1). — R. V. Hail- 
wood, R. V. Hailwood So Ackroyd, Ltd., 
[1928] 2 K. B. 277 ; 97 L. J. K. B. 394 ; 138 
L. T. 495 ; 44 T. L. R. 343 ; 28 Cox, C. C. 
489 ; 20 Or. App. Rep. 177, C. C. A. 

851. Add. Annotation : — Distd. Everett v. Ryder 
(1926), 135 L. T. 302. 

859. Add. Citation : — sub nom. Jones v. Picker- 
ing. 29 L. T. 210. 

967. Add. Annotation: — Refd. Plymouth Election 
Case (1929), 7 O’M. & H. 101. 


PART VI. SECT. 6. 

823 I. Who in a candidaU .'\ — Where 
pltf. was selected as a candid ato, & 
statements wore published oonoomi* 
him, & a writ In an action for libel was 
iasuod before the isaiie of the writ for 
the election, but after the racanoy 
had ooourrod : — Held : pltf. was a 
candidate for a Parliamentary con- 
stituency when the libel was nubllBhed. 
— OULLRK V. Stanley, [19201 1« H* 
73.— IR. 

ig. Deposit payable — Ildum of — 
Successful oandidaU entitled to rehim 
notwithsiandinQ refusal to take pre- 
scribed oatti.] — O’DoNoanuB v. Red- 
mond Roohe (1), [19271 I. R. 162. — 


PART VI. SECT. 7. 

480 i. Refueal of nomination by 
returning officer — Jurisdiction of court 
— To compel returning officer to accept 
nomination efr grarU poll,] — He Adding- 
ton Election, [1927J I D. L. R, 188 ; 
69 O. L. R. 570.— CAN. 


PART Vt. SECT, 9, SUB-SECT. 1.— 
A. (a) i. 

th. To candidate — To induce with- 
dratoal of candidature — What amounts 
< 0.1 — He South Bruce Provincial 
Klbotion. Johnston v. Mc^Oallum 
(1927), 61 O. L. R. 392 ; 33 O. W. N. 
136 ; varied [1928) 1 D. L. R. lOI ; 61 
O. L. R. 392.— CAN, 

gj, ,} — North 

Bruob Provincial Election, Fenton 
V. Mbwbinnet, [19271 4 D. L. U. 397 ; 
01 O. L. R. 99.— CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
B. (a). 

681 Iv. Speech at 

picnic instead of hiring Aal2. }—Merobu 
V. Homcth (1024), 65 O. L. R, 245. — 
CAN. 

r (p. 91) i, .) — The act of an 

agent In tveattng an eleotor to a drink, 
without the knowledge or oonsont of the 
candidate, 6c at the emphatlo request of 
the eleotor : — Held .* not to have been 
a corrupt praoUoe. — A dams v. Huok 
(N o. 2), (10961 1 W. W. R. 813 ; 20 
Saak. L. R, 483.— CAN. 


PART VI, SECT. 9^^SUB-SBCT. 1,— 


695 XXV. Entertainment <£: 

picnic — At meeting of supporters for 
speech by candidate — Expense of hiring 
halt saved.] — l^ayments were made by 
reap., through bis offloial agent, for 
the serviooR of a band & an entertainer 
at a plonio, a gathering of members 
of the party organisation supporting 
resp.’s candidature, & at which he 
made a speech : — Hetd : these pay- 
ments. though they might bo considered 
corrupt proctiooB. wore not made with 
corrupt inteut, but with a belief lu 
their propriety, as resp. by addressing 
the olootors at the plonio was saved the 
expuDso of hiring huUs, which would 
have been a logltiinatiC oxpouHO. — 
Mkrokr V. Homutii (1924), 66 O. L. ll. 
245.— CAN. 

PART VI. SECT. 9, SUB-SECT. 3. 

b i. Hand dt entertainment at picnic.] 
— Mercer v. Homuth (1924), 55 

0. L. R. 246.— CAN. 


PART VI. SECT. 10, SUB-SECT. 7. 


n i. Presumption that duties pro- 

orriy carried out.) — He Provincial 
Elrotions Act, Smith v. Catiu-ui- 
wooD, [19251 3 D. L. R. 770 ; [1925J 
.3 W. W. R. 54.— CAN. 


n 11. Breach of duties — Effect of. ] 

— Broaohes by a presiding officer of the 
rules of procedure prescribed for the 
performauoo of his duties do not 
noooH5Uiiily render an election void. — 
He Provincial BuemoNs Ait, Sshth 
i>. Cathkrwood, (1925) 3 D. L. R. 
770 ; [19251 3 W. W. R. 64.— CAN. 


PART VI. SECT. 11, SUB-SECT. 2. 

881 I. Name uyrongly inserted on 
register — Voter under age — Foter exercis- 
ing right innocefUty.h—A.-Q. v. Cux- 
NINOHAM, [1929] I. R. 187. — IR. 

PART VI. SECT, tl, SUB-SECT. 3.— A. 

d (p. 109) i. Counterfoil not wholly 
detached.) — Ballots, from which the 
counterfoil has not btjen dotaobed by 
the officer taking the ballot, sbould 
bo counted on an election under Pro- 
vlnoial Elections Aot, 1920. Ballots to 
which only a small portion of the 
counterfoil remained attached, such 
portion fumifihlhg no moans of Identi- 
fying the voter, should be oountod. — 
He Dbwdket Bubction Appeal, Sdotr 
V. Oathxbwood, (1994) 8 W. W, R. 
947.-M3AN. 


II. On counterfoil .] — 

Where the deputy returning officer 
did not initial the ballots in the manner 
prescrlbeil bv the statute, but initialled 
the oounterfoils, which ho afterwards 
destroyed : — Hdd : this irregularity 
did not affect the election. — M ercer v. 
Homuth (1924), 55 O. L. R. 245.— 
CAN. 

a (p. 110) 1. Signed voting paper.] 

— Maple Valley Case (Ont.), [1926] 
1 D. L. R. 808.— CAN, 


0 (p. 110) i. .] — At a general 

provincial election a plebiscite was also 
taken. Of twenty election ballots of 
absonteo voters only nine were endosed 
in envelopes bearing the affidavit 
rccpiired of such voters with respect to 
the election, while the other eleven 
wore found in plobisoito envelopes 
bearing plebiscite affidavits. The 
affidavits required of such eleven 
absentee voters in the election were not 
sent to the returning officer nor 
accounted for In any way, & there 
was no evidence to show from which 
envelopes the votes for the respective 
candidates had been taken : — Held : 
in the absence of any evidence of fraud 
or collusion, the obove facts were not 
grounds for declaring the election 
void . — He Provincial Elections Act, 
Smith v. Catherwood, [1925] 3 

D. L. R. 770 ; [19251 3 W. W. R. 64.— 
CAN. 


o (p. 110) ii. Non-com- 

pliance by presiding officer .] — Absent 
voters* ballots, which have been en- 
closed in onvoiopes on wbioh the 
presiding offloor has failed to affix, as 
required by Provincial Elections Act, 
R. 106 (3), his official mark across the 
line where the envelope is dosed, 
should be oounted . — He Dewdney 
Election Appeal, Smith v. Catbbr- 
WOOD, [19241 3 W. W. R: 947.— CAN. 


PART VI. SECT. 11, SUB-SECT. 8.— B. 

890 V. Alberta Election Act, 

1924 (c, 84), s. 82.1— The above sect, 
is mandatory & must be substantially 
complied with. & the use of the words, 
oue, two. three, etc., instead of the 
figures, 1, 2, 3. etc., rondem a ballot 
void ; but If it Is dear that a figure 
can reasonably be said to have been 
honestly intended tor the figure 1, it 
is Buffident, even though it la not 
predselv the same form ot the figure 
as that printed in the Aot.— He 
Albsrta jSxjBonoM Aor, He Bow 
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Part VII. — Municipal 

1012. Add. Amtolaiion : — Dlstd. Baldwin v, Ellis. 1 
[1029] 1 K. B. 273. . 

1021. Add. A^inotaiion : — Apld. Baldwin v. Ellis. 
[1920] 1 K. B. 273. 

1025a. Desoription as commonly 

understood.] — A nomination paper at an 1 
election of town councillors was subscribed 1 


and Other Elections. 

with the full & correct name of Charles 
Arthur Burman *’ as an assenting burgess ; 
but his name was erroneously entered upon 
the burgess roll qa “ Charles Burman *’ only 
— Held : the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 60), s. 241, the words “commonly 
understood iu that sect, meaning “ ooin- 


Vallet Eucction (AU«.). [1026] 4 
D. L. R. 117 ; 11920] 3 W. W. R. 1. - 
CAN. 

sk. Prcfernttial voting — Method of 
marking ballot p«jr>rrs.] — Six candidatcri 
nomlnatcHl for election for 1 iie State of 
Victoria to the Senate of the Federal 
Parliament. Thrive of the canditlaten 
had to ])o elected ; hut one of them 
died before the pollim? day, & his 
name was as feir as possible withdrawn 
from the baIIot-pttper.s. A number of 
ballot papers were rejected as informal 
where the electors hud marked their 
ballot papers with the numbers 1, 2, 3, 
4, 6, opposite the names of the candi- 
dates standing for election at the date 
of the poll : — Held . by the terms of 
(Commonwealth FI* - toral Act, 1918- 
1928, It was iiiir»eir',tive that voters 
should indicate tin-lr preferences by 
numbers In niimcrl<^al HneccHsion, 
that the ballot-papers marked as above 
stated were rightly rejected as Informal. 
— IdLAKKY V. Elliott, Findijcy v. 
Elliott (1929). 41 C. L. U. .'i02 ; 2 
A. L. J. 40G ; [1929] Argus L. R. 8(!.— 
A US. 

PART VI. SECT. 12. 

915 X. Unqualified jterfionA 

alUnired to vote — lUegal vofrft ejcecding 
nmioriiy.] — Itcsp. was returned as 
elected by a majority of only 1 6 votes. 
The evidence showed that 21 votes 
were cast by persons who had no right 
to vote : — Held : the elecl.ion sfjould 
be declared void, altliougb it coiiid not 
bo shown in whose favrnir the illegal 
votes were cast. — MKitf r.n v. Ho.muti! 
(1924), f.5 O. L. K. 215.— CAN. 

915 xi. If allot pajKrs issued <f 

acrepfeti in excess of voters on register. ]- - 
Where In a polling sub-division 137 
ballots were found in the box & only 
134 names appeared in the poll-hook : 
— Held: an irregularity, which did 
not affect the result of the election. — 
Mkrcku r. Ho.mutit (1924), 55 O. L. P. 
245.— CAN. 

PART VI. SECT. 13. 

m. For “ Power of Sitpreme 

Court to compel ’’ substitute “ Recount 
— Power of Supreme Court tef compel.” 

m I. Under Manitoba Election 

Act — Not applicable to election undi'T 
proportional represcntcUion system .] — 
He Manitora Kijcction Act, He 
Winnipeg Elkctoual Distuict, ( 1 927 ] 
3 W\ W. R. 92 ; 37 Man. L. R. 87.— 
CAN. 

PART VI. SECT. 16, SUB-SECT. 2.— B. 

964 i. Error in relum — LiaJbiliiy of 
candidate to penaUiea — Not for accidental 
omission of one small iicm .] — McInnrs 
V. Bmn, [19261 N. Z. L. R. 038.—N.Z. 


PART vn. SECT. 1. 

«1. Place of election — Outside ward — 
Election void .] — H. v. Preston (18.51), 
2C. L. Cfh. 178.— CAN. 

tm. When election completed — Effect 
of declaration of returning ojfficer .] — 
The election of candidates takes place, 
not as a result of the declaration of the 
returning offleer, but by virtue of the 
methods prescribed by Village Act, 
1927 ; the declaration is merely a 
formal indication that the persons 
named have been elected under that 
Act.— R, V . Lount. 11928J 3 D. L. R. 
61 ; 11928] 2 W. W. R. U.— CAN. 


sx. Edmemton Charter — Construction 
of .] — R. ex rel. SnierPAUn v. (^ollisson 
(A lta.), [19291 1 \). h. n. 55.5.— CAN. 

sy. Disclaimer.] Tho term com- 

plained of ’* in rect. 37 of (kmlrovcrte<i 
Munlcinnl Elect ions Act providing for 
a tllH<rlu liner l>y Iho pi^rscm (deeted 
before his election is complained of 
refers to the launching of llu' U^gal pro- 
ceedings under sect. P.l of said Act. 

(2) AlUtough a eandidnl»^ duly 
nominated was luellgihlo for noinlua- 
lion, yet, if lio receives the highest 
mimhor of vob's as the result of u i)olI. 
ho shall bo deelanul elect &c. tivaU’ia 
ns a person elected until sucli time as 
the el,. In the manner provided by tho 
Act otherwise dotermim's, unless ho 
dlselaiinH meanwbllo In neeonlaneo 
with ('lontr<»vei’ted Alunlcii»al Kleelious 
Act. or unless ho lias exeMisod his right 
to resign under sect. 51 of Rural 
Afuul(!ipality Act or his scat has boon 
forfeited under sects. 52 or HI theret)f. 

(3) Where a vacancy bus betai 
e, tint ted by disclaimer under said 
Controverted Municipal Elections Act 
a new election must ho hold. 

(1) It is only when the person 
elected lias not disclaimed, in the 
manner provide-d i>y tho Act, A tlu^ 
teal hu<-i been declared vacant by tlie 
, thr.t the ct. has discretion to till 
STi< 0 \ vacancy by declaring the 

nll!)or^^^• « .tialldak^ elected. Even iu 
Hiu h castM few ex<!<5ptioiis, the 

cts. ha Vi; re. used to 1111 the vucaitcy In 
this way, hu'-e consddered It to bo 
in thj) public Iri'erest to order a new' • 
election. This is more partloularly j 
tnio w'hen; the electors wen< not awan' 
of any object ion to the iioirdJiatloii of 
the eandidale on I he ground of (inalJII- 
callon.s, until after tlm tiriai for r«)- 
celvlng nominations had expired.— }{. j 
((Jai.lovvay) V . K< KKL, [19311 I 
W. W. U. 212 ; 2 1). L. R. 5H9. CAN. j 

PART VII. SECT. 3. : 

f (p. 121) i. .]-K. r. I 

Jackson, 119271 2 D. L. 11. 977 ; GO i 
O. L. K. 234. CAN. | 

h i. - - .1 R. V. Roddy, 

[19311 2 I). li. 11. (JGl.- CAN. 

a (p. 122) i. S. P. Smilev r. Evans, 
[1927] 4 D. L. R. 629 ; 38 13. C. R. 
408.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.- C. 

n i. Casting voir given by 

lof.]— On an election for a councillor 
of a riiimicipality, tho votes cast 
showed a tie botween the two candi- 
dates. Tho nituming othoor then 
p reported a number of slips which were 
put in a hat fit mixed up. The return - 
ing otlloer asked a voter to draw, i 
Btuting he would give the casting vote j 
to tho canclidat.o whoso name first 
appeared. On tho potiiJon of the 
unsuccessful candidate : — ilcltl : the j 
election woa void & a now election i 
ordered. — He Municipal Elkctions ; 
Act & Tomsktt, 11924] 1 D. L. R. ! 
921 ; 33 B. C. It. 377.— CAN. i 

n ii. Striking out vote. I 

wrongly entered.] — New clwtlon ' 
ordered. — R. v. Rankin (1861), 2 i 

C. I . Ch. 161.— CAN. ! 

n iii. Improperly closing ! 

poR.l— New election ordered. — K. v. 
Marchant (1851), 2 C. L. Ch. 189.— i 
CAN. I 

3 


PART VII. SECT, 6, SUB-SECT. 1.— D. 

I J. Onus of prmring 

irregularity not material .] — Tho onus 
of showing that In nn election under 
Rural Municipality Act. h\ S. 8. 1920, 
c. 89, tho failure to eomply with tho 
requIreinontH of tho Act as to posting 
notices of tin* poll did not nnect tho 
result of the election ” is on tho person 
upholding the elect ion. 

l.indor said Act the notice of poll Is 
required to be po.stod in at least two 
widely Bcparatcd conspicuous places 
in each <llvlKlon of the mnnieijmllty. 
In the present case no notice at all 
woo posted In one of the divisions, a 
number of voters In that division did 
not vote, fi: resp. was declared elected 
by one vote Held : it could not he 
Bald tha t t,ho omission to post tho notice 
did not affect tho result, & the electlou 
was dccinred iuvalfd S: resj). unseated. 

-R. e. Rkid, 119281 3 J). L. U. 747 ; 
[19281 2 W. W. R. 430 ; 22 Sask. L. R. 
595.- CAN. 


PART VII. SECT. 5. SUB-SECT. 1.— 
E. (a). 

•n. If ithfJrairnI of nominaiinn — 
Jhelarntiioi of i7ite7ilion - Not made 
/ormai/p.J - A candidate cannot with- 
draw under the Ontario Kle<i,lon Act 
by making u deciaratlon of his Intention 
1,0 do HO to a few persons. — He South 
Rruck PKoviNriAL Elic<!Tiov, John- 
HTO.N r. MiX7au.dm. (1928) I 1). R. 
101 ; (II O. L. R. 392.— CAN. 

PART vn. SECT. 6. SUB-SECT. 1. - 
E. (b). 

1013 i. Delivery of— Tmtr. for - Paper 
returned for awendnunt — Power of 
returning officer to exUmd time.}"- W'hero 
a noniinntmn paper when d(*livered to 
(lie retwrnJng ofllecr 1,4 so incotnplete 
UK not to cnoKtitute a valid nomination 
it is snbw*quently airuMidcd, it Is 
“ received " by the rcl.iirnlng officer 
when it is handed back to lilrn In its 
amended state, fit If then the time 
llinllcd by statute for the rerolpt of 
nomlnutlonH haw expired tho nomina- 
tion Ik l>nd. It Is not wltiiln tho dls- 
caetlon of a ret tuning offleer at an 
election under Village Act, 1927, c. 54, 
to receive a nomination paper after 
the time fixed })y who stalute nor has 
he power to say that a nominat ion paper 
dellverod t») him after that time con 
stltutes a gcuid nomination.— R. n. 
fount. [1928] 3 I). L. R. Gl ; (192H] 
2 W. W. R. 15.- CAN. 

■ 0 . Hejertion of — Declaration of 
election by acclamation"- 'J’ime for 
ruanination exTirired .] " 'Yhc rcj<H-tlon 
of nomination papers & a declaration of 
filcctlon by occluination may properly 
ho mode by the returning officer after 
the time limit od for the nomination of 
candidatoH.— R. v. Fount. [1928] 3 
1). R. G1 ; [1928] 2 W. VV. K. 15.— 
CAN. 

Bp. C(/ucluHivr'aeJis .] — If a noiulna- 
tlon paper filed wltjj the deputy' 
returning office: under Rural Munici- 
pality Act, 1929, Is legal on Its fac#s it 
is not his duty U) go behind It & iiKiulre 
into tho qualifloJitlonH of Uie candidate. 
— It. (Galixjway) V . Kokkl, [19311 1 
W. W. R. 242 ; 2 I). L. It. 589.- CAN. 

24* 
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^monly understood by any person comparing 
the nomination paper &; the burgess roll.” — 
Mooruoosb V* Linkby, Thorpe v. LrNKBY 
(1886), 16 Q. B. D. 273 ; 63 L. T. 343 ; 49 
J. P. 471 ; 33 W. B. 704 ; 1 T. L. R. 600, 
I). C. 

Annotations : — ^Dittd. Bowden v. Besloy (1888), 21 Q. B. D. 

309 : GledhUl v. Orowther (1889), 23 Q. B. 1). 136. 

1088a. From eleotion address.] — An election 

address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: — Held: not a “bill, poster or 
placard “ within Municipal Corrupt Practices 
Act, 1884 (c. 70). — Re BnEcriON op Common 
COUNCILMEN FOR THE WARD OP PaRRINGDON 

Without in the City op London (1925), 
161 L. T. Jo. 26, D. C. 

1038b. False statements — Allegation that candidate 
is communist.]--^ Pltfs., six labour candidates 
for the olhce of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
jcommunists : — Held : the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
— Burns v. Ahsociatbd Newspapers, I/td. 
(1926), 89 J. P. 205 ; 42 T. L. R. 37. 

1042. Add. Annotation : — As to (2) Apld. Baldwin 
V. Ellis, [192U] 1 K. B. 273. 

1057. Add. Annotation : — Aa to (1) Retd. Edwards 
V. A.-G. for Oamida (1929 , 40 T. L. R. 4. 

1075. Add. Citation: — aub nom. Re Saffron 
Walden Election, Ex p. Robson, 51 J. P. 
199. 

1089. Add. Citation ; — aub nom. U. v. Exeter 
(Mayor), 3 J. P. 49. 

1090» For the existing paragraph substitute tlie 
following paragraph : — 

. V. Gloucester (Mayor) (1838). 

2 J. P. 777. 

1103. After this case add “ Sec, now. Municipal 
Corporations Act, 1882 (c. 50), s. 34 (1). 


1145a. Omission of parish for which 

nominee qualified.] — The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 6, under the heading “ how qualified,** 
that the persons nominated were “ local 
government electors,” & did not state the 
name of the parish for which they were 
qualified as local government electors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 
returning officer rejected the nomination 
papers as being invalid, because the parish 
within the poor law union for which qualifica- 
tion was claimed was not stated, upon an 
election petition: — Held: (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
was qualified as a local government elector 
was a non-compliance with Rural District 
Councillors Election Order, 1898, r. 4 ; 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 13, because that sect, only 
api)lied to a ctise where there had been a 
wrongful admission of a nomination paper, 
& did not apply to a case where a nomination 
paper had been rejected ; (3) neither was the 
omission an “ inaccurate desciiption ” of the 
person nominated within r. 33 of the 1898 
Order, but was a non-compliance with the 
reqiiirements of r. 4 of that Order, & there- 
fore was not cured by r. 33. — Baldwin v. 
Ellis, [1929] 1 K. B. 273 ; 98 L. J. K. B. 71 ; 
140 L. T. 278 ; 93 J. P. 80 ; 27 L. G. R. 72, 
D. C. 

1146a. Rejection -Whether Ballot Act, 1872 

(c. 33), s. 13, applies.] — Baldwin v. Ellis, 
No. 1 145a, anti'. 

1146b. Inaccurate description of nominee — 

What amounts to.] — Baldwin v. Ellis, 
No. 1145a, ante. 

1154a. .] — R. V, St. Mary Newington 

(Governors) (1848), 6 Dow. & L. 162 ; Cripps 
Church Cas. 117 ; 2 Saund. & C. 303; 17 
L. J. Q. B. 220 ; 11 L. T. O. 8. 205 ; 12 Jur. 
918. 


PART VII. SECT. 6. SUB-SECT. 1.— 

F. (a). 

sq. Musi he strictly proved .] — li. 
(Gwjvkr) V. LnTLM & Armsthono, 
119261 3 D. L. R. 10r>6; 59 O. L. R. 
28.— CAN. 

PART VII. SECT. 6, SUB-SECT. I.~ 

G. (a). 

»r. Vopu of coVecior's roU not f urnisited 
to rttamina officer.) — Held: au Irroiru* 
larity, for wtUcli the olootlon migrbt bo 
avoidod. — lie Chaules r. Lewis & 
McMahon (1851), 2 O. L. Ob. 171.— 
CAN. 

q i, Hallot papers not iniiiaUed — 

liesult of liection affeeted.]^\Jnder 
Rural Municipality A(st, R. S. S. 192(), 
c. 89 . 08 ouiendocl, a ballot oast at an 
oleotion thcreiindor. which has not 
been uiarkfMi on tlio back thereof with 
the initials of the deputy returnlnsr 
officer, must be rejectoil by him, 6c 
by the roturnliuc officer k by a Judge 
conduotiug a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground wa8 that 
H candidate was elected who would not 


have boon elected bad It been posHiblu i 
to count the ballots not properly 
initialled, the ct. should deolare the 
election invalid & the soot vacated. — 

H. V. SLiTooErT. [1928] 3 D. L. 11. 
702 : [1928] 2 W. W. R. 431 ; 22 Saak, i 
L. R. .'>51.— CAN. i 

0 i. No riyht to vote — Except to 

aive casting vote.] — Ex p. Tuttle (1860 ), 

4 All. 61 5.— CAN. 

at. liecount — liaUot nof initialled by 
deputy reluming officer must l>e counted — 

A Ithough required to be rejected on count 
by returning officer.] — Ite Hitbal 
MCNrciPALiTT Act, Re Carrot River, 
Rural MumoiPALiry, Minaker v . 
Sanderson (Sosk.), [19271 1 W. W. R. 
439.— CAN. 

PART VII. SECT. 5, SUB-SECT. 2.— A, 

l( J, Failure fo comfdy with — 

Nomination.] — field: Town Act, 1927, 
c. bb, 6. 224, requires a candidate to 
do what had not been required of him 
before, it must t)e read strictly : & 
whore two candidates' etoceptancea of 
their nominations omitted all but one 


of the statements included In said 
form the aoceptances & nominations 
were invalid it their election must be 
set aside. — R. r. Phillips, [1928J 
2 W. W. R. 51.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2.— C. 

•w. Secrecy of ballot — Necerusity 
for.] — Where at an eleotion of a mayor 
& aldermen the provisions of Oon- 
solidntod Municipal Act, 1922, enjoin- 
ing socreoy of the ballot wore generally 
ignored : — Held : the non-compliance 
with the provisions of the Act had 
elfeotcd the result of the election, & 
a new eleotion ordered. — R. (Jacques) 
r. Mitchell (1924), 55 O. L. R. 286.— 


PART VIL SECT. 5, SUB-SECT. 3.— C. 

sx. Secrecy of baUoL — Necessity 
for.] — Where at an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1922, requir- 
iog secrecy of the ballot wore generally 
ignored : — Held : tho eleotion was 
invalid.— R. (Jacxjues) e, Mitchell 
(1924). 65 O. L. R. 286.— CAN. 


4 



Vol. XX.— Eleotions. Cues 1503—1698. 


Part IX. — Petitions. 


1593. Add, Annotaiio7i : — Aa to (2) Consd. Cam- 
biidge County Council Petn., Pordham v, 
WebW, [1025] 2 K. B. 740. 

1508a. Candidate ** — Necessity for declara- 

tion or nomination.] — An election for tlie 
office of county aldermen took place at a 
meeting of a county council, & voting papers 
were signed & personally delivered to resp., 
who was chaiiman of the county council &> 
of the meeting, & were openly produced Sc 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
resp. had before the election declared himself 
to oe a candidate at the election of county 
aldermen. Resp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the elet^ion, presented a petition against 


: the election of resp. ; — Held : petitioner 

I was not right in alleging himself to have been 

! a candidate at tho election for county 

aldermen, as he had not been elected Sc had 
j not declared himself before the election as a 
I candidate for election, Sc the writing by the 
voter of petitioner’s name Sl address oil the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations x\ct, 1S82 (c. 50), s. 77. Sc he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of que.stion- 
ing the election of resp.- -CAMniiioGE County 
C oiTNriL Ca 8E, PoiiDiiAM V, Wepber, [1925] 
' 2 K. B, 740 ; 94 T.. J. K. B. 891 ; 89 J. P. 

i 181 : 41 T. L. K. 034; 09 8ol.,do. 779. 

i 1). C. 

1626. Add, CiiaHon : -mh norn. He IfEBEFORi) 
Muntcipal Mr.EciTioN Petition, Ex p. 
(lARItOLO, 5 J.. U. 411. 

; 1627a. - — --.j PLY.MOu'rii Mi.KUTroN Ca.se 

i (1929), 7 O’M. A H. 10 1 . 


Part X.— Criminal Law, Penal Actions, and Injunctions. 

1693. Add, Annoiaiwn : — Consd. Thomas v, Bolton (1028), 130 L. T. 397. 


PART IX. SECT. 1, SUB-SECT. 1, 

h I. .] — Held: it was not tbo 

duty of tlie ct. to pronounce upon the 
GonstitiiUonal right of tho executive 
to diriK’.t tlio issue of a new writ. — 
He NlPlSSI.VO DO.MIN 10 N ELK(?nON. 
Klock V. ViRiN, 21 C. L. T. *2ri«.— 
CAN. 

h ii. To make preliminary ortHr ) 

—He NoR'ni Huron ICLEcmoN, I102(;i 
1 D. L. R. 690; 68 O. L. R. 197. ™CAN, 

PART IX. SECT. 1, SUB-SECT. 2.— E, 

p i. .] — Held: Contro- 

verted Elections Act, R- 3. S. 1920 
(o. .^), 8. 4 (c), had been compiled with 
by a petition which alleged that K*sp. 
“ was guilty of, by himself & his 
agonlN, corrupt praclices within 
SaHkatchowau Election Act, K. H. 3,, 
1920 (c. 3>, ss. 247, 249, 251 & 2.52, 
& amendrueuts thorel-(».” — Adams r. 
Buck, 11926) 3 W. \V. R, 540.— CAN. 

•y. Proof of identity of petitioners d' 
ercculion of pcliWm .] — 'I'he identity (jf 
petitioners & their exocutlon of the 
petliion ehould be proved by calling 
each petitioner to prove his own 
Identity & status. — He MuNinipAL Act, 
Hkathek u. Maddook, [1925] 2 

W. W. R. 464.- CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— B, 

m i. Front dismissal before trial 

of pciitvm for vrregularity.] — Held : the 
Supreme Ct. of Canada had no Juriw- 
dictlon to entertain such an appeal, — 


Vai.i ANTES t>. HEI.L, [19271 3 1). h. R. 
790 . ::y27j 8. C. Ji. 341.— CAN. 

PART \X SECT. 1, SUB-SECT. 6.— E. 

g i, ! tidure to estahlinh FtU et . . 

— BucKMAsrEH r, Knicm.i;, 11920) 2 
D. L. R. 79S ; N. 8. I). 492. ~ CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

p i. United l*r<mineen Muni- 

ciyaiities Act, 1910.) -There Ih no right 
of appeal against tho order of n coirn*. 
on an oloction petition pronented to 
him under UnlU-d ITovinceB Muni* 
cIpalilicM Act, 1910. — Anixut JiAn.MvtN, 
SUN OK IsMAii. V. Annuu Rahman, 
.SON OK Zaiiuici (1925), 1. L. R. 47 All. 
51.3.— IND. 

sa. Jurindiclvm of indue to fix time 
d: place of trial — Notmithstnndtuy 
absence of nileH.] — He.Si/n'A n M ttnic! r \ i. 
EuBC'no.v (1902), 9 R. C. R. 1 13.— CAN. 

sb. WhcHtcr civil action lies.] — A 
nail will not lie Ju a oivil cl. for u 
declaration that the reHuJt of a unini' 
cipal election ban been wnongly 
dcclaifd & Ihot pitf. Ih the perKon 
entitled to ho declared ideated.- - A ni>UR 
Rahman, son ok Ismaii, e. Anouii 
Rahman, son f*F Zahuih (192.5), 
I. L. R. 47 All. 513.— IND 

PART IX. SECT. 2. SUB-SECT. 2. 

sd. Joinder of parties.] - — CouKoJi- 
datod Municipal Act, 1922, h. 172 
(1) (a), dooa not give power to Join a 


i city corpii. r.s an " oUkt pcr.son,” 
i iiH a to pi*oc.(‘t‘(lit»gH to avoid 

j a nmnicipMl elecliou.-- R. (.Iacoi i.h) 
I t*. iMlTCiiicL!. (1924), 55 O. L. U. ■ 

j CAN 

j s<!>. '/(iijhf to prcsivt -- Hrsjinnitrnt 
j Hcatal 5;; resolulioit of leinslaiunr 
I Sttbjeii It} rifihts unffer Uonlrtmcried 
FItrtUms . id,] Lamp v. M«, 
lUKill 2 W. VV. li. 415.- CAN. 

PART IX. SECT. 2, SUB-SECT. 3. 

k! . A hsc/ur of - FjJed • 1 -Ravi 
.MiU-s. 119391 I W'. VV. R. G72 ; 12 

u. (’. K. .5 (h;. can. 

PART IX. SECT. 2, SUB-SECT. 4.- C. 

sk. 'J'ime for ) - ]«amh r. 

M(dHX)i) (N(). 2), (1931 J 2 W. VV. R. 
H17.- CAN. 

PART X. SECT. 2. SUB-SECT. I. 

sg. Ayainsl mndiduU}- For eorruyt 
■prartire , — l‘roof refptirrd.]- He 
Ri'.Ui’E PituviNuiAr. Ei.Kc'riUN, .John* 
STUN V. McUalli'm IJ92KI I 1>. J-. K. 
Rtl ; Cl U. Ji. It. 392. CAN. 

•h. Ayninst voUr — (.'adino nutn i-ch.-t 
than larrfvl - Mens rea. 'I he <J«m t rine 
of mens ren eid'llcH to the caric vvltere 
n fJorHOfi Ih cliutvmi tinder 'I'ovvn Act, 
1927 (.‘^tiHk.), c. 21. M. 139, wJtli having 
! voUmI ofte-Tier tliun he waw enfitJed to 
I do at a nmiih'lpal ejection. - Jt. r. 

I UUI.Z, (192S1 3 W. \V. R. 80 ; 50 (Jan. 
i Urim. Cas. 29'i. — CAN. 
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Chum 1-26. 


ELECTRIC LIGHTING AND POWER. 

Part I. — Powers of Board of Trade and Electricity 

Commissioners. 


1. Add, Annotations : — Apld. A.-G. v, Ixindon 
& Home CouDties Joint Electricity Authority, 
[1929] 1 Ch. SIR. Consd. R. v. Electricity 
Comrs., Ex j), Yorkshire Electric Power Co. 
(1927), 91 J. P. 191 ; R. v. Minister of Health, 
Ex p. Yafle, [1930] 2 K. B. 08. Refd. R. v, 
Clmrch Assembly Legislative Committee & 
Church Assembly, Exp, Haynes Smith (1927), 
44 T. L. R. 68 ; R. v. Health Minister, Ex p, 
Davis, [1929] 1 K. B. 619; R. v. North 
Worcestershire Assessment Conm»itiee, Ex p. 
Hadley, [1920] 2 K. B. 397 ; Shell Co. of Aus- 
tralia, Ltd. V. Federal Commissioner of Taxa- 
tion (1930), 47 L. R. 116 ; Minister of 
Health v, R., [1931] A. C. 494. 


3a. Amendment or revocation of special 

order.] — The power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 26, to amend 
or revoke by special order any provisional 
order made under Electric Lighting Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special order, — R. v. Transport 
Minister, Ex p, Leicestershire & War- 
wickshire Electric Power Co. (1928), 139 
L. T. 660 ; 92 J. P. 171 ; 44 T. L. R. 823 ; 26 
L. G. R. 572, D. C. 


Part II. — Powers, Duties, and Liabilities of Undertakers. 


5. Add, Annotations : — As to (I) FoUd. A.-G. v. 
County of London Electri' Sui)j)ly Co., [1926] 
Ch. 642. As to (2) Reid, A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 642. 
As to (3) Refd, A.-G. v. County of London 
Electric Supply Co., [1920] cii.‘642. Gener 
ally, Consd. Damps Selsk Svendborg v. 
London, Midland & Scottish Ry. Co. (1929), 
20 Ry. & Can. Tr. Cas. 67. 

6a. Abstraction of water — “ Other source.”] — 
Tlie King George R<?servoir, belonging to the 
Metropolitan Water Board, is a ** river, 
stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 
1919 (c. 100), 8. 15 (1). — ME'rnoroLiTAN 
Water Board v. Transport Minister 
(1925), 90 J. P. 62 ; 42 T. L. R. 165 ; 24 
L. G. R. 289. 

6b. Statutory authority incorporated by Electricity 
Commissioners — Power to promote bill for 
purposes of scheme — Extent of power.] — 

Defts. were a statutory body incorporated 
on July 29, 1926, by the Electricity Commrs. 
under Electiicity (Supply) Act, 1919 (c. 100), 
& a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts ; but clause 10 
autliorised them to prtmiote “ any ” bill 


** for the purposes of tliis scheme ” ; — Held : 
d(‘ft8., as a purely statutory body, were 
strictly bound by their scheme, & were 
neither expri^ssly nor impliedly authorised 
! by their scheme or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of the-ir scheme by enlarging their 
district, or by obtaining additional powers 
omitted from their scheme, though 
adumbrated in the Acts. — A.-G. v. London 
t’fc Home (Joitnties Joint Electricity 
Atjtijority, [1929] 1 Ch. 513 ; 98 L. J. Ch. 
162 ; 140 L. T. 578 ; 93 J. P. 115 ; 45 
T. L. R. 235 ; 27 L. G. R. 337. 

10. Add. Annotation : — Refd. A.-G. r. County of 
London Electric Supply Co., [1926] Ch. 542. 

11. Add, Annotation : — Refd. Farnworth v. Man 
Chester Corpn., [1929] 1 K. B. 533. 

After this case add 

— .] — See, now. Electricity (Supply) Act, 
1926 (s. 51), c. 4S. 

12. Add. Annotation: — to (1) Consd. Caer- 
pliilly V, I), C. V, Grinin (1927), 44 T. L. R. 
132. 

13. Add. Annotation : — Refd. A.-G. v. Sunderland 
Corpn. (1929), 10 T. L. R. 10. 

125. Add. Annotaiions : — As to (1) Consd. St. 
I Nicholas Aeons, London v. L. C. C., [1928] 


PART I. SECT. 2. 

M. Whfihcr tinder JurisdicHon of 
Public Utilities Board of Cmmnisaionera 
-—Boi SI. John Pmrer Commissioners.] 
— Ex p. Nkw Brunswick Power Co. 
(N. B.). 11826] 1 D. L. R. 483.-~<3AN. 

sb. Andover <t Perth Elriiric 

Light Commissitmers.]’—Ex p. Andover 
& PKHTn Eucctrio Light Comrs. 
(N. B.), [1926] 1 T). L. R. 569.~CAN. 

PART II. SECT. 1. 

®c. Indian Eleciriciiy Art — Scojie of 
..Id.] — The Indian Kleotrlolty Act id 
not a oomploto code making the holders 
of licences issued thereunder free from 


the eouti*ol of any oDier law or 
authority In respect of their opera Uons, 
hniJdiug, machinery' & apparatus. — 
Madras Corvn. v . Madras Kusciiiio 
Tilamways, Ltd. (1930), I, L. R. 54 { 
]Ma<l. 36I.—IND. j 

PART II. SECT. 9. SUB-SECT. 2. j 

g i. Erection of poles.] — ! 

Tho Hydro-Electric Power Commis- 
sion of Ontario has no right, either 
under Power CJommlssion Act. 1915, 

8. 5, or otherwise, without tho consent 
of the niuniolpa) corpn. controlling 
a highway, to place polos & wires 
upon the highway. — H ydro-Electric 

6 


Power Commission of Ontario r. 
tJRKY County (1924), 55 0. L. R. 339. 
--CAN. 

PART II. SECT. 9, SUB-SECT. 5. 

See case In Sect. 1.3, sub-sect. 2, post. 

PART II. SECT. 11. SUB-SECT. 2. * 

1 i. Failure by default of 

undertaker .] — In an action for damages 
for failure to supply oloctric power 
under a contract made in Nov. 1912 
between the parties, it was admitted 
that defts. bad developed enough 
power in Jan. 1921, when the shortage 
i occurred, to have supplied all require- 



VoL XZ.— Eteotrio mating. Cases 26-42B. 


P. 102, Refd. St. Nicholas Aeons v. L. C. C., 
[1028] A. O. 469. 

38a. To person requiring supply — Who is 

— Receiver.] — A colliery co., at the time of 
the appointment of a receiver in a debenture 
holders’ action, owed a sum of money to an 
electrical distribution co. for electricity 
supplied to them. The distribution co. 
threatened to cut off the supidy of electricity 
from the colliery co. unless payment of the 
arrears was guaranteed by the receiver. 
The receiver commenced an action to restrain 
the distribution co. from cutting off the 
supply. By South Wales Electrical Power 
Distribution Company Act, 1900, s. 40, it is 
provided that : “ the co. shall give a supply 
of energy to any pereon who requires a supply 
which may be given by this Act other than a 
supply in bulk upon that person entering 
into a binding agreement to take tlio energy 
upon such t<irm8 as failing agreement shall 
be fixed by a single arbitrator appointed by 
the Board of Trade ” : — Held :• the receiver 
w'as a “ person ” within the sect. & waKS 
therefore entitled t>o require a supply of 
electricity ipon the terms set out in the 
sect. ; A t ’\o distribution co. must be re> 
strained froia withholding or threatening to 
withhold from Jiim a suj)])Iy of electricity. — 
(iRANGKii. V, South Wales Eijsctihcai. 
Povvi^R Distribution Co., [1931] 1 Ch. ,551 ; 

1 00 Ji. J. Ch. 191 ; 145 1 i. T. 93 ; 29 L. G. B. 209. 

3 ga. General strike — Refusal to employ 

naval ratings — Agreement with union workers 
to abandon supply of power.] — Pltfs., wKo 
carried on business in S., were entitled, by 
statute & by contract, to from tlie 

8. borough council a supply of clectvical 
power, but were deprived of this supply on 
certain days in May, 1926, when t he g- .icral 
strike was in operation. In respect of this 
deprivation of supply pltfs, sued defts., who 
were the members of the Electricity Supply 
Committee of the 8. borough council, to 
W'hom the council had lawfully delegated the 
management of the electricity supply, alleging 
tliat defts. hod wrongfully maliciously 
conspired & combined among tlie!nselvc.i iic 
with the London District Committee of the 
Electrical Trades Union to prt)cure A induce 
the borough council, its servants A agents, 
to discontinue the supply of electrical power 
to pltfs. The writ in th<i a(rtion was issued 
on Jan. 13, 1927. Defts. denied pltfs.’ 

allegations, & pleaded Public Authorities 
Protection Act, 1893 (c. 01). At the trial 
it was proved that at tlie (^rul of Apr. 1926, 
when the general strike was threatened, the 
Govt, made preparations for the mainten.ance 
of essential services & offered to provide mival 
ratings to lake the i)laco of vvorkf-rs who 
might go on stilke. The Govt, also issued an 
Emergency Order relieving the 8. borough 
council from its obligation to supply the whole 
of the previous requirements of consumers of 
power by 50 per cent. Defts. did not accept 
the Govt.’s offer of niival ratings t/O w(irk the 


electricity plant, considering it unwise to do 
so in view of the likelihood of disorder^ in 
^baborough ; but they discussed the position 
wiui the Trades Union Council & eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of powc^r. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing tlie agreement whereby power was not 
supplied to pltfs. were not acting in good 
hiitii & in the honest belief tliat they were 
carrying out their statui^ry duties, « that 
they were actuated by an indirect motive to 
injure pltfs. & to further the interests of 
those taking part in the strike. Upon these 
lindings judgment was entered for pltfs. 
Defts. appcivled : — Held : there ^ was no 
twiilonco support the jury’s findings. — 
ScAMMELL G. A Nephew, l/n>. r. Hurley, 
[1929] 1 K. B. 419 ; 98 L. J. K. B. 98 ; 140 
L. ’1\ 236 : 9.3 .1. P. 99 ; 27 L. G. U. 53, C. A. 

.( iiiiotdlion : ■Refd. 11. r. MlnlHtcr of Iloalth, Ex p. Yaffo. 

2 Iv. IJ. 08. 

39a. Injunction to restrain supply by another 

person.] — Pltfs., a local authority empowered 
to supply electricity witliin a certain ar(?a, 
sought an injunction under Electric Ugliting 
Act, 1909 (c. 34), A. 23, t/O restrain deCt. from 
supplying electricity to certain consumers in 
the area : — Held : ms the supply of olootrioal 
energy was not d<‘ft.’s jirimary businc^ss, the 
action failed. - Cakhpuilly Urban District 
(Council v. Gkifetn, [1928] Ch, 171 ; 07 
L. .1. Ch. 139; 138 I.. T, 516; 02 .1, P. 5; 44 
T. L. K. 132 ; 20 L. G. 11. 38. 

4.2a, Supply to promises partly outside area — 

Point of supply within area.] — Defts. wora 
authorised by the County of l^indon 
(Northern Extensions) Electric Ligliting 
Order, 1897, made uritler Electric Lighting 
Acts, 1882 (c. 56) A 1888 (c. 12), to sui^ply 
electricity within an area adjoining the 
relators’ area of supply. 8(;ct. 6 of the Onlcr 
prohibited the supply of energy by defts. 
beyond their area of supply, A Electric 
liighting Act, 1909 (c. 34), s. 23, contains a 
general proliibition against supplying energy 
outside an authorised area. Delts. entered 
into a c(»ntract to supply a linn having a 
small part at its premisch witlun defts.’ area 
of supply & the remainder of tho premises in 
the relators’ area of supply. For tho purpose 
of this contract defts. erect ed their apparatus 
on the part of the premises of the firm within 
their area, A the consumers’ terminals, that is, 
Uie point where the electricity was passed from 
defts.’ service lines to tho lines on tlie firm’s 
premises owned A controlled by them, were 
also on that part of the i)remiscs. Tho use 
of electricity on tJiis pari tho premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area : — Held : 


ments of pltfB., & that they did not : 
give them the power owing to the j 
requirements of other cuhtomers : — 
Held: defts. could not set up the 
requiromeats of other customers as 
modifying what on the face of tlio 
contract with pltfs. made com- 
pliance with pltfs.* demands an 
absolnto undertekiz^. — HoLUNOsn 

CONBOUDATED GOLD SllNES, LTD. V. 


Nortukw.v Canada Poweii Co., Ltd., i 
11923] 4 IK h. K. 120ri; 54 O. L. It. 
508.—CAN. 

1 li. - - - — Whtlhcr agrexmxnt 

ierhdnublc by notice.} — ^Joniagah Rk- 
DuunoN Qi., Ltd. v. Ontaiuo Hydro 
Electric J’ower Commission, L1U31] 

4 D. L- H. 301.— CAN. 

1 Hi. Under QjyrumenX trUh 


municipalUy — ConMrudinn of agree- 
nicnt.]— M aflb Kidok Corps, v. 
Western Power Ocj. of Canada, 
11026) 2 D. L. H. 625 ; 37 B. 0. R. 
252.-CAN. 

m i. While arrears of chargea 

\ unmvl — Liahiliiy for injury in dark- 
ness .] — IIU>n*HRIE9 V. PiCTOU OmNTY 
! Power Board, [1931] 2 D. L. R. 571. 
1 - -CAN. 


7 
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the point of supply was ilie consumers’ 
terminals, & as the Arm’s terminals were 
within defts.’ area, defts. had not oojfimitted 
any breach of the prohibitions in their Order 
&. the Act of 1909. — A.-G. v. County op 
London ELBcrRic Supply Co., [1926] Ch. 
542 ; 95 L. J. Ch. 957 ; 186 L. T. 601 ; 42 
T. L. R. 328 2 70 Sol. Jo. 486. 

47. Add. Annotation: — Aa to (1) Refd. Orediton 
Gas Co. V. CVediton U. 0., [1928] Ch. 447, 

52. For the parag^raph in the original volume 
substitute the following paragraph : — 

Not incompatible with performance of 

statutory duties.] — By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Doc, 81, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking t/O defts. with a 
provision for retransfer if defts. made default 
in their obligations as undertakers. By a 
supplemental deed of same date, made 
without tlio api‘roval of the Board of Trade, 
d(ifts. agreed with the B. Council not to 
charge higher prices than thijse charged in* 
• the adjoining borough of S. In 1911 the 
B. district A the contractual rights of the 
B. Council were transferred to pltfs.. the 
' S. Corpn., but defts. still remained electricity 
undertakers in B. Deft . having recently 
begun to cliarge higher prices than pltfs., 
])ltfs. brought an action to restrain their 
breach of agreenuuit. Defts. contended that 
tJieir agreeinont wa« ultra vires both under 
.lilJoctri(5 liightlng A<jt. 1882 fc. *50), s. 11, 
which prevented theni from divesting tliem- 
selves of their statutory powers without tl)e 
consent of the Board of ’i’rade, & also umler 
the g<^neral law applicable to statutory undor- 
taliings : — Held : the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. was not incompatible wdth the 
|)erfomittiuro by them of their statutory 
duties, & was not therefore ^Itra vtres , — 
8oi’T]ii*onT CoHPN. V . Birkdau? District 


Eleotbio Supply Co., [1925] Clu 794 ; 94 
L. J. Ch. 371 ; 133 L. T. 854 ; 89 J. P. 149 ; 
69 Sol. Jo, 623 ; 23 L, G. R. 490, 0. A. ; affd. 
eub nom. Birkdaie District Electric Supply 
Co. V. Southport Corpn., [1926] A. C. 355 ; 95 
L. J. Ch. 587 ; 134 L, T. 673 ; 90 J. P. 77 ; 
42 T. L. R. 303 ; 24 L. G. R, 157, H. L. 
Annotation : — Refd. Brown v. Dagenham Urban Diatriot 
Council, [1929] 1 K. B. 737. 

64. Add. Annotation : — Retd. Graigola Merthyr 
Co. V. Swansea Corpn. (1927), 138 L..T. 465. 

65a. Liability tor — Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).] — Pltf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricity power station 
which had been erected by deft, corpn. under 
Parliamentai*y powers & which emitted fumes 
heavily charged with sulphur & sulphur 
compoimds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance: — Held: (1) above Act did not 
expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their sLitutory powers pltf. was entitled to an 
injunction & damages. — Manchester Corpn. 
V. Farnworth, [1930] A. C. 171 ; 99 L. J. K. B. 
83 ; 46 T. L. R. 85 ; 73 Sol. Jo. 818 ; 94 J. P. 
02 ; svb nom. Pajrn worth v. Manchester 
Corpn., 142 L. T. 145 ; 27 L. G. R. 709, H. L. 
67, Add. Annotations : — Refd. Farnworth v. Man- 
chester Citv Corpn., 11929J 1 K. B. 533 ; 
Price V. Hilditch, [1930] 1 Ch. 600. 

70a. Fumes — Injunction.] — Manchester Corpn. 
V. Farnworth, No. 65a, ante. 

72. Add. Armotations : — Consd. Noble v. Harrison 
[1926] 2 K. B. 332, Dlstd. St. Anne’s WeU 
Brewery Co. v. Roberts (1928), 140 L. T. 1, 
Refd. llJord U. C. v. Beal, [1925] 1 K. B. 671 ; 
Booth V. Thomas (1926). 95 L. J. Oh. 160; 
Smith v. G. W. Ry. (1926), 136 L. T. 112; 
Glanville v. Sutton (1V»27), 44 T. L. R. 98; 
G. W. lly. V. S.S. Mostyn, [1928] A. C. 57; 
Pontiirdawe R. 1). C. v. Moore-Gwyn, [1929] 
1 (^Ih. 650 ; Pardon v, Harcourt-Rivington 
(1930), 47 T. L. R. 25. 

73. Adel. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1020), 46 T. L. R. 85, 


part II. SECT. 11, SUB-SECT. 6. - A 

p flirt'd rair for definite 

period — U'hether raiid .] — In tho aliHunoc 
of an CNprosM or i in plied 

f rant of power to pltf. town to eoutraet 
o HUpply fleet He. eniMtry from Itw 
municipal plant for a dciluite period at 
a fixed rate, bold that Hiieli a eontraet 
w»i8 ultra vireii, nlneo it wiped out during 
Uh curivnoy t)»e st^itntory power of the 
towMi to fix from time to lliiie wnch ratoa 
OH It may <lcein nivossary In tbo proper 
manaATtmient of tbo utility, of wliich 
tbo couneil are in a senso trustees 
for tbo public. — B koadvikw Town 
r. SASKA'roUKWAN Co-ornuATivK 
Cni5\Mr.niKs. Ltd., 111)28] l D. L. H. 
IIIU : [19281 1 W. \\. B. 824 ; 22 Saak. 
L. R. 866.™CAN. 

• 0 . l*owern of mjmiripaUiy as undtr- 
taker-^-Xo pouvr fo sureharge for delay 
in jMiyment.] — A municipal corpn., 
though It may allow diHounnt,s for 
prompt payinont for snpplieq of gas or 
oloctrielty. cannot aurchargo for delay 
in ]>uyment unless it ts given statu- 
tory authority «o to do, & no such 
authority at present exlsta. — Nelson 
City Corpn. v. BuimniDUK, [1980] 
N. Z. L. IL 269.— N.Z. 


PART II. SECT. 11. SUB-SECT. 6.— B. 

fk. IVhef/ier mtiilcd to lien — Under 
{‘iihlic Utilities Jet. If. S. O., 1914 
(c. 204), 8. 27. J — Welland City v. 
KiJirrRic Btkkl Si Metals Co., Ltd., 
[19271 2 D. L. R. 168; 60 O. L. It. 
127.- CAN. 

SI. Supply to tenants — 

7'enarUs evicted.] — Heid : the only right 
of the undert-akers was to recover 
daniaguH for the refusal of the con- 
HiimerH to carry out their contract. — 
Ife MoKmrRTCK Pboperties, Ltd., 
jjH»27) 2 D. L. R. 93 ; 60 0. L. R. 132. — 

PART II. SECT. 13, SUB-SECT. 2. 

St. FoUiny udres — CompensatUm .] — 
Ditmago to land or stock from falling 
wiroH, arising apart from unauthorised 
or negligent acts on the part of a power 
board for whl<*h clalmant-n would have 
a ivmedy by acliou at law: — Held: 
impn>bablc & too HptH?!ul#»Uve to form 
a subject of compensation. — W ood v, 
Taranaiti EucrTRio-PowKit Board, 
'11)271 N. Z. L. H. 392.- N.Z 

PART IL SECT. 13. SUB-SECT. 3. 

o i. — Injury to licensee i(Hh 

notice of danyer.} — An action for 
damages for iiorsouai injuries sustained 
by pttf. as the result of his flshlng-rcKl 

8 


coming Into contact with an electrical 
transmiHsion wire W'hich dcft.,co. main- 
tained under an casement therefor 
granted by the owner of the land over 
ivliich the wire was carried. The land 
w’as in the possession of a tenant & the 
pltf. had, apparently, the Implied 
assent of tbe* tenant to go on the land. 
The jury found deft, negligent in main- 
taining the Wirt' too near the ground, 
hut also found that pltf. had been 
eontributorily negligent, apporiioufxl 
the damages. The judge diemlssed 
the action, on the ground that the 
cause of action as set up in the plead- 
ings was contincMl to alleged breaches 
of the i*egiiJallou 8 for such wlnus under 
Eleetrieal Enei-gy inspeetion Act, 
R. S. H. 0., 1924 (c. 77) //cW .• the 
appiml should Ikj disinissed, on tlie 
^ound that pltf. was aware of the 
danger but took no care to avoid It, & 
deft, owed no duty to him to have its 
wire stiung higher. — -Hale v. East 
Kootenvy Power Co., I 4 TD, (No. 2), 
11931] 3 W. W. R. 117 ; 4 D. L. R. 221. 
—CAN. 


o ii, Potcer line, in free — Short 

circuit during storm .] — OBEPtN v. 
Ottawa Electtric Co., [1931] 1 

D. L. R. 798 : affd., [1931] 8 . O, R, 
407 ; 3 D. L. R, 113.— CAN. 
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76, Add. AnnoUUion : — Apld. Parnworth v. Man- | 
cheater Corpn., [1929] 1 K. B. 533. 

103a. What amounts to employment by i 

authorised undertaking »* — Employment ! 
when claim arises.]— The claimant N. liad | 
been employed os an electrical engineer by a ’ 
CO. supplying electricity at P. The co. | 
entered mto an agreement with an authorised I 
undertaking at M. to take electricity in bulk : 
from that undertaking, &; ceased itself 
supply electricity from the dato of the agre(»' 
ment. The co. then dismissed the claimant, 
haying no further need for his services, lie 

* claimed to be entitled to compensation undin* 
Electricity (Supply) Act, 1919 (c. 100), s. 10. 
on the ground that he had suflfei’ed loss of 
employment in consequence of *in agreeiiu^iit 
between authorised undertake I'S within th:it 
sect. ; & he based the a, mount of his claim 
on the fact that lu' had been in receipt/ of 
an annual salary. Tlie referee held, subject 
to the <»pinion of the ct. on a special caj^e, that 
the claim of the claimant was correct, & that | 
the amount of compensation to which he was 1 
entitled was £1,100 : — Held : on argnirumt | 
of the specral case, (1) altlioiigli at the time ; 
when the '»,'rcemeiit was ma<le between tin* i 
1^. CO. & thv N. uridertiiking tlio co. was not | 
an authorised undertaker, it lunl siiie.e 1 
become an a\ithori.sod undertak<?r (fe. was one I 
at the time when this claim ar<»He, 6c it was | 
therefore covered by the reference in sect. 10 | 
to authorised untlertak(‘i's ; 6c (2) on the j 
facts, the claimant was employed at a W(*ekly 
6c not an annual salary, 6c the (!ompeusatipn | 
due to him must be calculated accordingly.— | 
NAVLOU V PeACRUAVEN ElECTUK’ lilOHT 6c 
l*owEi{ Co., Ltd. (1 93 1), 47 T. (. Ct. 53.5. 

103b. Employment at annual salary*'-* 

What amounts to.] — N avlok r. ri;Aci:Da- ev | 
Electhic Jjght 6c CowEit (’()., Ltd., Xo. 

1 03a, anie, [ 

106a. Time for ascertaining value of property.] - | 
Under an Electric laghfing C/<in(irmation I 
Order Act, it was diiectc'd that a co. should | 
sell, & a local authoi’ity rmght, & should 1 
purchase that })art of i/he undertaking 6c ! 
business of tlui co., whicli was situate in the i 
area of the local authority. After a notice 1 
to treat had b(‘en givTm the co. incurred a [ 
considerable amount of further capital ; 
expenditure in respect of the undertaking, j 


The purchase-price having been left to 
arbitration 6c the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
& fixed the price without considering it. 
On on action brought by the co. for specific 
performance, it was submitted by the local 
authority that the co, could not show a good 
title to certain property comprised in the 
pui*chase. At the time of the hearing of the 
action the local authority were endeavouring 
to obtain leave to borrow the purchase 
money on the security of tlioir rates : — 
Held : the High Ot. in this action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must ho directed on 
the matter of the additional expenditure, the 
local authority being onfitlcd to the under- 
taking of the CO., as it was at the date of 
inirchaso subject necessary fluctuations 
before completion, 6c that it could not liave 
thrust on it an unduly enlarged undertaking. 
— Mkthopolitan Electric Supply Co., 
JiTD. V. MAltYl ElJONE (JORPN. (1003), 67 J. 1'. 
382 ; 1 L. CL B . 673. 

^4 71 fieta lion : — Apld. Oxford C.'orpn. e. Oxford Elociric Co., 
Ltd. (IU30), 14;j L. T. f»?7. 

106b. - ■ .j lly the Oxford Electric Lighting 
Order, 1890, wlueh was a provisional order 
granted by the Jinard of Trade under the 
Electric Tdghting Acts, 1882 (c. 56), & 1888 
(c. 12), power was to the prede(!essor8 

of applt. electric co. to supply electricity in 
O. In 1892 applt. eo. became the siicctissors 
of the uiidtjrtakm’s ruDuod in the ordc^r of 
1890. Under sect. 6.3 of the order the local 
autliority, dwi). corjm., could within forty- 
two years give notice reciuiring the under- 
takers to sell, subject to all subsisting riglits 
& contracts, a.t a, piioo to bfi a8cm*taine<i 
by either of two methods, the one seh^cted 
in this ease being by capitalising the not 
profits of the undertaking at 5 per cent, per 
(imiurn upon the capital of th(j eo. shown by 
the books of t he e.o. to have becui properly 
f^xpended on the undcTtaking at the dato of 
the notice requiring the undertakers to sell. 
S<^ct. 4 provided that if thij undertaking was 
])ure]jaHed in aecordariee witli the provisions 


78 I. Limitation of Stat^itory i 

atUhority .] — Tho priariplo of Rylamis 
r. Fletcher, 'Sn. 72, does not apply to 1 
porsoDH properly oxorelHlng tbeir j 
statutory powers. — H an( 20 <’k r. Min- ; 
LAvn Junction MuNieifAUTy Cokcn. I 
(1926), 28 W. A. L. K. 91.— AUS. ! 


PART IL SECT. 16. | 

to. Asmjvanuat of fraiichhte - I’//- 
Applt. had a Hpffoiul franchise 
for supply of oloctric ligrht & power 
to resp. town. It ha^l only a distribn- 
tlon systom within Uni town. Its 
generatiriff plant Ixdug elsewhere- The • 
town asHetwed the polo lino A: diiitribu- ! 
tion Kyetetn at 13,000 &, tho franchiso 
at $7,000. Applt. contended that, ar% 
it had no proi>r.rty in tho toAvn except 
that a8ftK3««ed at $3,000 as afonisaid, • 
the $7,000 aHWHsnient on tho franchise 
wa^ illogal : — IJcld : the aasessmenl. j 
did not violate sect. 113 (6i of Town 
Act, Baak, 1927. AAsessnient mu>jt b<‘ i 
made of the land t!c, in addition,” of 
the special franchise according to the 
method of determination lain down, i 


Any atvniiind tliat miuht otic lav 1 
hr hasrd (»u ” douhio asHCMHiacid ” wiis j 
ne t. hy the exproHs fet^itntory pr<i- j 
vision. Canaiovv l)rii.rnr,H, Lri». r. j 
STK.vsiioui«> Tow'.v, 11931) .‘S. f’. h*. 1 
72 ; 2 D. L. f.’. 13. CAN. ! 


PART II. SECT. 25. 

■a. Properlv in apparatus on 
premiHes — Transformers, suntches d'* 
bulbs.] — Held: tho worrls ••dynamos, 
poles & wires** in 3 Edw. 7, 1903, 
o. 4.'), H. 20, refer to the equipment 
necessary to render electricity avail - 
al)le for tho raUjpayorH generally, as 
contrasted with equipment necessary 
to supply any individual ratepayer. ■ 
The exprc.ssloD ” all other machinery ” * 
constnicd episdem generis with tho j 
words ” dynamos, poles Sc wires ” 
docs not include traiisforinors, switeJiCs i 
or electric bulbs in private houses or I 
factories, & which would only benefit : 
the Individual ratepayers & not the 
grencral body of the ratepayers. — Fx p. i 
Lewis, (1923) 1 D. L. ll. HO; 50 ’ 
N. B. n. 446 —€AN. 


PART II. SECT. 27. 

■b. Whether r-^fiijmlHory- — Agreement 
yoilh pro7fisiov for arbitration con- 
firmed by statute.]— \u OKreement 
between a innide.jmhty Sc a co. for 
tho sup|»ly of electric light &. other 
riervic«;H to llie cltixcDN t>t the muni- 
einality eontained a claiiHC for tho 
adjustiuent of raf^is in furiir/s between 
tl»o parlies witli provisir)n for urbii., 
& an Act was iiosHcd in I9(pj 
confirming it Sc <locIarjng it idnding 
nr>f)n the parties : — Held : the effect 
of the Act was not to turn the claiiHe 
in the agi'ccrncnt into a statutory 
oldigalioii to go to arlm. but the 
Ac,t only made valid Sc. binding what 
withimt it might have bwn an Invalid 
agreement. — R ed Dkicb (City) v. 
Western (iENKitAi. Elkctuic Co.. 
fl924) 2 1). L. it. 317 ; 1 W W. ll 
1092 ; 20 Altii. L. It. 372. -CAN 
«d. AiilhorUy of counsel to refer 
dispute to arfntfatit/n> — Validilv of can- 
secpient ausird— Power Ctyministdon Act. 
H. S. O., 1914 (c. 39), 8. 16.1- - JlEACn v. 
Hynno Electric Power Oommisbion 
OF Ontario, [1927] 1 D. L. K. 277 • 
[19271 8. 0. R. 251.--OAN. ' 
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of the order the locibl authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 63 
notice was given by the corporation on 
Dec. 3, 1928, to the co. to sell. An action 
waa brought by the corpn. to determine what 
was the proper method for ascertaining the 
purchase price to bo paid by the corpn., 
what was the date as from which the sale 
was effected & the corpn. became entitled 
to take the profits of the going concern. The 
corpn. claimed that the price should be 
arrived at by capitalising upon a basis which 
the order did not fix, a sum of 6 per cent, 
upon the capital of the co. shown by their 
books to have been iiroperly expended upon 
the undertaking, upon the footing that that 
sum represented the annual net profits of the 
co.’s undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 

asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
undertaking upon a 6 per cent, basis, in. 
other words, to first ascertain what thp 
annual net profits were & then the capital 
sum whicii, if invested at 5 per cent., would 
Xiroduce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchape money had been 


ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone : — 
Held : there would be difficult calculations 
necessitated by the co.’s method of arriving 
at the purchase price, & sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right & would simplify thip 
calculation. Where there was no special 
indication of the date when property was to 
change hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here tliere were certain 
indications. The co. relied on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different mattf^r to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1, the clause elected as the basis for 
arriving at the price. The words “ at the 
date of such notice ” in that sect, showed 
that to be the crucial date. — Oxford Corpn. 
V. Oxford Electric Co., Lld. (1930), 143 
L. T. 577; 94 .T. P. 220; 29 L. 0. K. 1, 
0. A. 


Part IV. — Special Legislation — Power Acts. 


111. Add, Annotaiion: — Consd. Southport Corpn. 
V. Birkdale District Electric Supply Co., [1925] 
Ch. 794. 

111a. Act authorising application by another party 
for power to supply energy within area of 


supply— Consent of undertakers unnecessary.] 

— It. V. Electricity Comrs., Exp, Yorkshire 
Electric Power Co. (1927), 138 L. T. 230; 
01 J. P. 191 ; 44 T. L. R. 26 ; 25 L. G. R. 624, 
I). C. 


PART IV. 

st. Pourr Commission Act, It, S. O., 


1927 — Submission of quesli4)n to electors I 
— IV ho are “ electors of the munici- | 
pality .**) — Eldkidue v . SouTHAMimix, i 


[1029] 3 D. L. R. 629 ; 63 O. L. li. 
64f).— CAN. 



VoL ZX. Oasea 30-868. 


EQUITY. 

Part II. — Equitable Maxims. 


30. Add, Annotation: — Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

44. Add, Annotations : — Refd. Wright tr. Morgan^ 
[1926] A. C. 788 ; A.-G. r. Goddard (1929). 
98 L. J. K. B. 743 ; Harrods, Ltd. v. Lonion, 
[1931] 2 K. B. 157. 

69. Add. Annotation : — Refd. Oharle.'s v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 

76. Add. Citation .*—132 L. T. 21. 

86. Add. Annoiniion : — As to (1) Apld. Boirv r. 
Berry, [1929] 2 K, B. 310. 

101. Add, Annotation: — Refd. Liggett (Liverpool) 
r. Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation ; — Refd. Soviet Republics 
Union v. Belaiew (192.5), 42 T. L. R. 21. 

133. Add. Ann dations : — GcneralUj^ Refd. Maine 
New i‘nins\vick Electrical Power Co., 
Ltd. V. Ha-t, [1929J A. C. 031 ; Simpson r. 
Maurice’s Exors. (1929), 45 T. L. R. 581. 

140a. S. P. Rich v. Sn^ENHAM (1671), 1 (^aa. in 
Ch. 202 ; 3 Rep. Clu 74 ; 21 E. R. 73:i. 

159. Add. Annotations : — As to (1) Consd. Jte 
Wait, [ 1 927 ] 1 Oh. 606. Refd. Cotton v. llevl, 
[1930] 1 Ch. 510. As to (2) Consd. Ite Wait, 
[1927] 1 Ch. 606, 

173. Add. Annolation : — Refd. Tie Wait, [1927] 
1 Oil. 006. 

177. Add. Annotaflo)!. : — Consd. Jtf .k>l«uJcwell, 
Blackwell v. Blackwell, [1920] A. C. :’18. 

186. Add. Annoi(dion : — Refd. Re Blackwell, Bjo.)k- 
well V. Blackwell, fl929J A. (\ 318. 


193a. Purchase pendente lite.] — 

purchase pendente lite, though without actual 
notice, & for a valuable conaideration, shall 
be set a.side. — Sorrell v. CAUPKirrKR (1728), 
2 P. Wuis. 482 ; 24 E. R. 825, L. 0. 

Ajuutfaiiona : — Consd. Bellamy v. Sabine (1857), 1 l>o (L 
A' J. .500; Wtgi'am r. Buokloy. [1894] .3 Ch. 483. Refd. 
Metcalfe v. ruivortoft (1813). 2 Vea. & B. 200. 

219. Atld. Annotation : — Refd. Clayton v. Clayton, 
[1930J 2 Cli. 12. 

233a. - .] 'Pltf. liled a bill to have a con- 

veyance set aside. Deft, had conveyed the 
estate to rutgees. : -Held : tliey, as pur- 
chasers for valuable consideration without 
notice, could not be interforod with.- — 
Bitlley V. Bitllky (1874), 9 tih. Apj). 739; 
41 L. .T. Ch. 79 ; 30 L. T. 848 ; 22 W. R. 779, 
L. .1.1. 

239a. .] — Harrison v. Forth (1695), 

Prec. Ch. 51 ; I Eip Cas..Abr. 331 ; 24 E. R. 
26. 

252. Anno/.a(io?i« .* — h\>r “ Refd. Stickney v. Keeble 
[1915] A. O. 386 read “ Consd. Stickney v. 
Keeble, [1915] A. C. 38C.»’ 

A dd Annotations : —Apld. Bernard v. Williams 
(1928), 139 L. T. 22. Refd. Lock r. Bell 
[1931] 1 Ch. 35. 

253. Add. A7i}iotalions : — Consd. Ho Sand well Park 
Colliery Co., Field c., 3'he Co., 11929) 1 (’h. 
277; L»)ck v. Bill, [1931] 1 Ch. 35. Refd. 
Bernard v. Williams (1928). 139 L. T. 22. 


PART 1. 

1 y|, .] — Even if an EntfllHli 

equittiblo ddctrino Hlionld bo applied 
in any ease so as to modify the elToct 
of an Iiifliau Act, which may well bo 
doubted, the English doctrino of part 
performance a Heeling the provisions 
of an English Bt.atuU» as to the right 
to sue upon a contract, cannot be 
applied so as to create without wTitIng 
an interest which Tmusfer of I’n)perty 
Act, 8. 107, enacts can bo created only 
by a registered Instrunicjit. — A kift r. 
Jadunath Majumdar (19.31), 58 L. II. 
Ind. App. 91, P. C.— IND. 

I vil. .1 — The law in India recog- 

nises no distinction between legal & 
equitable estates. — ChmATKA Kumaiu 
Dkvi V. Moiun Bikicvju Shah (1931), 
58 L. R. Ind. App. 279, P. C.— IND. 

PART II. SECT. 6. SUB-SECT. 1. 

97 L Imposition of equitable, terms — 
As condition of relief.] — A person who 
seeks equity must do equity, Sl there- 
fore one who demands performance of 
an agreement to hold property in 
trust for him must be content to have 
the agreement equitably construed. — 
He Regal Phonograph Co., Ex p. 
TbuS’IEK, [1924] 1 D. L. R. 947 ; 4 
O. B. R. 418.— CAN. 

PART II. SECT. 6, SUB-SECT. 2. 

sa. Applicdble to school corporation.] 


- Niagara 1»uiii.to School Boauu v. 
QUEE>fSlT)N WOMKN’rt iNSTITirTK, 
1 1920 1 4 D. L. U. 13 ; 59 O. L. R. 21.3. 
CAN. 

PART II. SECT. 6. 

130 vi. .1 -.McUciiii., r. 

119251 3 1). L. It. b(m.- CAN. 


PART 11. SECT. 7. 

cl. - ExccuU>ri/ Uijrerment for lease, 
- Acts of oivnrrship — Eject ment. ~ 
AIUPK V, .TaUIJ N.ATH .MA,TT7.Mr>AR (1928), 
1. L. U. 55 Calc. 1090. IND. 


PART IL SECT. II, SUB-SECT. 1. 

192 iv. — .1— In April, 192.3, 

pltf. CO. t-nlcrod into an agreement 
In wTiting with 11. for a lease to the co. 
for five years of certain land. B. died 
in FcIj. 1924. This action %vas brought 
on May 20, T924, against the exors. of { 
B. & against O., whom the exors. 
had, in May, 1921, agreed to sell the ' 
same land ; & the M. co., to which the ; 
land wa.s (by direction of U.) conveyed 
by the exors. of B. on July 13, J924, 
was added us a deft. Pltf. po. claimed 
sperdflc pei-formarice of Its agreement 
with B., a declaration tiint its rights 
were panunoimt to the rigiibs of defts.. 

In tlio land, 6c in the ultoniatlve 
damages for delay in carrying out the 
agreement & for breach thereof. A cer- 
ttiioate of lis pendens was registerc<l on 


I Mcy 21. 1921. On May 20, 1924, which 
I was after the making of the second 
agreemont, but before Its registration 
•»n that day, (lefts, rcjcelvod notice of 
the claim made l>y pltf. co. Defts. 
(J. A the M. CO. contended that, they 
were puwjhasers in g(md faith without 
I notice of pltf. co.’h claim Sc were 
I entitled to li»e ixmofli of the Registry 
; Act, R. 9. O. 1914, c. 124, hh. 71, 72, 73 
! & 1 o : —Fffid : sect. 71 was apidlcuble 
1 t(» the facts of the case; at the time of 
th(^ purchase those dufts. had no actual 
not, ice of pltf. co.’s (dairn or agr(«)iricnt, 
A: t tiolr agreerneat was registered before 
jtlff. co.’s - in fact the latter was never 
rcglsU^rod at all - & the provlHioiis of the 
Act afTorded theni a (!()inpl«te defence, 
but, leaving aside t he i»rovlslonH of the 
itcigistry A(jt, doft.H, had the bettor 
equity. — I‘AUAMOlJNT rilKATriKH, Ltp. 
V. BRANIiENHEKOEK, 11928] I 1). L. R. 
.^»7.3 ; 02 O. L. R. .'i79.-— CAN. 

sb. Defence, (tf purchase for value with’ 
out notice -Not j tic ode d—- Rig hi to raise 
on appeal,] - The idea of htmA fide pur- 
c-hase for value is one whicli ought. t<» 
bo Hpocltlcally alleged Sc proved by 
t.hoso who rely on It. Where, there- 
fore, defts, did not plead that they 
were bond fide pnrchfJserH for value 
wltliout notice & no issue was raised 
on this point, whlc^h was for the first 
time taken in argument in the appellate 
cl. : — Held : the defence was not 
ovuliabJo to dcjfts. at the aj>pol1ato 
Htege. — M iiual Slvgh e. Phbko Hingh 
( 192S), 1. L. R. 7 Put. 684.-- IND. 
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Cases 258»-486b. 
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Part III. — Equitable Jurisdiction or Equitable Relief 


268a. S, P, Drewry v. Barnes (1826), 3 Russ. 
04 ; 5 I^. J. O. S. Oh. 47 ; 38 E. R. 511. 

290a. — An agent cannot file a hill against 

a principal, or a principal against an agent, 
for an account, except in the case of com- 
plicated accounts, where thei*e is an insulll- 
cienf remedy at law. 

Pltf. filed a bill against peT‘sonR who claimed 
various interests in a fund then in his hands, 
praying for an account, & that the rights of 
such persons might be ascertained, & for an 
injunction to restrain an action which had 
been brought against him by one of such 
Iiersons for the recovery of the fund, to 
which action the pltf. had x>leaded etpiitable 
pleas. IMtf. admitted by his bill that he 
held the fund as agent or trustee, k. himself 
claimed an interttst. Upon demurrer by the 
different defts. to the bill for want of equity : 
— Held : pltf. was entitled to maintain his 
})ill, being in the nature of a bill of inter- 
pleader, to fiseertain liis riglita as well as 
those of third parties. The domiirrei'S were, 
therefore, overruled. — -Bi.YTTi v. Whti«t<’IN 
(1872), 27 Ia T, 330. 


292a. Pleading.] — Sturton i?. Richard- 

son (1844), 13 M. & W. 17 ; 2 Dow. & L. 
182 ; 13 L. J. Ex. 281 ; 8 Jur. 476 ; 153 
E. R. 7 ; mb nom, Richardson v, Sturton, 
3 L. T. O. S. 164. 

Annotations : — Reid. EaRon v. Hendorson (1848), 12 Q. B. 

986 ; Henderson v, Eaeon (1851). 17 Q. B. 701. 

298b. One tenant In common locking gate 

& taking away grass.] — Held : the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding for an 
account. — Jacobs v. Seward (1872), L. R. 
5 H. L. 464 ; 41 L. J. 0. P. 221 ; 27 L. T. 
185 ; 36 J. P. 771, H. L. 

Annotaiion : — Reid. Birklu t>. Smith. [1909] 2 K. B. 112. 

303. Add. Annotation : — Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. D B. 
21 . 

347. Add. Annoiuiion : — Refd. Anderson v. Equit- 
able Assco. Soc. of the United States (1020), 
134 L. T. 567. 

368. Add. Annotation: — Refd. Be Barratt, Na- 
tional Provincial Bank u. Barratt, [1925] 
Oh. 560. 


Part IV. — ^Exercise of Equitable Jurisdiction by the 

High Court. 


494. Add. Annotaliom : — N.F. Lcgb v. Logb (1930), 
143 L. T. 151 ; Lyim v. Bamber, [1930] 2 
K. B. 72. 

496. Add. Ayinotalkim : — N.F. Legli v. Lcgli (1930), 
143 U. T. 161 ; Lynn v. Bamber, [1930] 2 

K. B. 72. 

495a. — - .] — In an action for an account 

where the plea of limitation is raised, a reply 
that there has Iw'on a fraudulent concealment 
of tlie true facts is a good answer to the plea, 
ifc the doctrine of equity will apply k time 
only begin to run from tlie time the truth 
became known. -TiE<m v. Leou (1930), 113 

L. T. 151. 

.i4miG(a/ion FoUd. hynn r. Bainbor, I1930J 2 K. B. 72. 


496b. - .] — Since the Jud. Acts the equit- 

able principle that active k fraudulent con- 
cealment c)n tile part of deft, constitutes a 
good reply to the Stat. Limitations is applic- 
able even to pure common law causes of 
action ; k even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
ranted as “ Purple Pershore.’^ Pltf. some 
years afteiwards, finding tliat the trees were 
not “ Purple Pershorc,” brougiit an action 
in 1928 claiming damages for breach of 
warranty. Deft, denied the breach k 
pleaded the Stat. liimitations. In his reply 
pltf. alleged fraudulent representation by 


PART III. SECT. 8. SUB-SECT. 1. 

10 . liiuhi io maintain acHon-'^l)i»’ 
putrd alkffoHons rakad hy pUndinaA— 
Whrihi'r prclimhiaru points raisfd.] - 
Vltf. havftitf brciigbl an ad, ion affalust 
deft., for au aconunt of moneys madved 
by deft., an o!*dcr wow mode In rhnmbors 
for an aceount under the ItnJea of the 
Smireme Ct., 1909, Ord. 15, r. 1. Prior 
t-o t he order bein^: luade pleadinge hnd 
been delivered, k In his dofeneo deft, 
made oartein .'iJilourntious whioli were 
ilinputed by pltf. : — Thld : thoHO 
alleffatioiiH did not raise preliminary 
point*? to be decided bt»foro the taktnir 
of the Hccounta, but points which would 
oriHe upon the takln^r of the aotHumts. 
— Lk MISSUKIKH r. CONKOII, 11927] 
W. A. L. li. 66.— AU8. 


PART 111. SECT. 3. SUB-SECT. 8. 

B. (a). 

•d. Matrriatity of errtyr — f*arCies 
in fidufriary ] — The cts. 


i will jrr’ant pormiaaiou to rt?open an 
! account that ha» been BoUied for 
; errv^rs lew oonoiderable than UBual 
i where the parties blond in a rtduciary 
I rchitionbidp. — K ahim v. Low (1924), i 
I I. L. K. 3 Itan. 1.— IND. ; 

PART III. SECT. 3, SUB-SEOT. 8.- I 
I B. (t). j 

318 Iv. .] — Whore a single i 

fraudulent error is discovered In settled | 
uocounts, the proper order for the ct. 
to make is for the reopening of the ■ 
whole account. — U ahim r. Low (1924). I 
1. L. U. 3 Ran. l.~IND. ! 


I PART HI. SECT. 8. SUB-SECT. 8,— C. j 

362 ii, For whai misfol-aB.] — J 

; When' au error of importance has j 

I proved in an account atated. though j 
stich error may not bo important j 
i enough to Justify the opening of the j 
j settled aooounte, the ot. shoula permit [ 
1 the accounts to be surcharged & 
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falsided generally. — Raium e. Low 
(1924), I. L. li. 3 Ran. 1.— IND, 

862 ill. Parties in fiduciary 

relationship .] — The ets. will grant per- 
luisbion to suitJharge & falsify an 
account that has been settled for 
errors less considerable Uian usual 
where the parties stand In a fiduciary 
relationship. — Rahim v. Low (1924), 
I. L. R. 3 Ran. l.—IND. * 

3661. Overcliarye — Acquiesced in .) — 
Where an overcharge has been paid by 
a principal with knowledge of the 
overcharge flt without protest, ho 
cannot be permitted to question such 
payment after the accounts have been 
settled.— Raptm r. Low (1924), I. L. R, 
3 Han. 1.— INO. 


PART III. SECT. 7. 

439 i. General rule .] — Fort Frances 
Pttlp Sc Paper Co. v. Spanish River 
Pulp k Paper Mn-in, Ltd., [19311 2 
D. L. U. 97.— CAN, 



deft. Sc also fraudiolent concealment of the 
breach : — Held : either of these pleas was 
relevant in answer to the 8tat. Limitations. 
However, pltf. upon the evidence had failed 
to establish the charj?e of fraud. — Lynn v. 
B AMBER, [1930] 2 K. B. 72 ; 09 L. J. K, B. 
504 ; 143 L. T. 231 ; 46 T. L. R. 367 ; 74 
Sol. Jo. 298. 

497a. Variation of specialty by parol agr««* 

ment.] — Since by Jud. Act, 1873 (c. 66), 
8. 25 (11), as re-enacted by Supremo Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 44, In the case of a conflict between the 


Part VI.- 

509a. .]— Anon. (1675), 2 Cas. in Ch. 208 ; 

22 E. R. 913. 


VoL XZ.~ Egaity. Oam 495b-~688i. 

rules of law .& the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol aj?reo- 
ment. — B erry v . Berry, [1929] 2 K. B. 316 ; 
98 L. J. K. B. 748 ; Ml 1.. T. 461 ; 45 T. L. R. 
524, D. C. 

501. Add, Annoiation : — Retd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

604. Add. Annotation: — As to (2) Retd. He Wait, 
[1927] 1 Ch. 606. 

508. Add, Annotation : — Refd. He Mason (1928), 
97 Ti. .T. Oh. 321. 


-Priority. 

611. Add, A miotaiio nn ; — Apld. Commonwealth 
Trust V, Akotey, ( 1926] A. C. 72. Refd. Jones 
r. Waring & Gillow, [1026] A. C. 670. 


Part VII. — Notice. 


643. Add, Annotations : — As to (1) Refd. Parker r. 
Judkiti, [1931] 1 Oh. 475. Generally, Refd. 

Murphy's Estate, Morton v, Marchiuiton 
(1930), 74 Sol. Jo. 321. 

649a. .] — The doctrine of constructive notice 

operates adversely a person who neglects 
to inquire ; it does not entitlci such a persi>n 
to claim for liis own advantage to he treated 
ns having knowledge of th< wliiith 

inqiiiry would have disclosed. — IIoxtomton 
& Co. V, Notuakp, Lowe A. VTu.i>r, [1927] 
1 K. B. 246 ; 96 L. J. K. B. 25 ; 136 L. T. 
140, C. A. ; off(l„ [1928] A. C. 1, H. L. 

Jntu)tatinn : — Refd. Newsholrnc Htoh. v. iioad Transport 
General Inseo. Co., Ltd.. (1 11251 j K. B. H.Ml. 

659. Add. Annotations : — Apld. Gfimt v, Dowms 
Supply Co., [1927] 2 K. it. 28. Refd. Nows- 
holme Bros. v. Road Trans|)ort & Gen<»ral 
Insce, Co., [1929] 2 K. B. 356. 

661a. .] — As a general ruhj the equitable 

doctrines of constnictive notic^c are not to be* 
extended to purely commercial transactions. 
— Greer v. Downs Supply Co., [1927] 2 
K. B. 28 ; 96 L. J. K. B. 534 ; 137 L. T. 174, 
C. A. 


686. Add. Annotation: — Generally, Refd. Man- 
chester & (V>unty Bank v. Monk (1929), 73 
Sol. Jo. 465. 

687. Add, Annotation : — As to (1) Refd. Kredit- 
bank Oassel O.in.b. H. v, Sebenkers, |1926] 
2 K. B. 450. 

688a. Purchase of property from company - 

Property charged with annuity- Sale to com- 
pany by executors as beneficial owners.**] - 

Testator, who died in 1914, bequeathed his 
bu.sine.ss & oilier assets Sc devised freehold 
property to his two sons, cdiarged with an 
annuity in favour of Ids widow of £300 per 
annum. In 1923, t he sons, wiio were also the 
exors. of the will, formed a <;o., Ac “ as bene- 
ficial ownei's ” conveyed the. ])roperty to the 
CO. In 1925 t/he <m). sold tlni yirojierty to .1. 
The conv(*yance re(dted that tln^ co. were 
seised in fee simple in possi'SHion, free from 
incumbrances, A it purported t(» conv(?y a 
like estaU^ to .T. 33ic co. afterwards became 
insolvent. The annuitant claimed that the 
CO. were liable*. I 4 ) pay thf| annuity, & also that. 
.T, held the jirojierty subject to tb(^ charge, by 
reason of the fact that tiie circurnsl^ances 


PART IV. SECT. 2. 

si. In Ontario — Deprivation of right 
to present claim to Department of Crown 
Lands .] — Jon.vsTON v. Stkacy, 1192H] 
4 D. L. R. 902 ; 59 O. L. R. 47.5.-~CAN. 

PART VI. SECT. 1, SUB-SECT. 1. A. 

513 ii. -- — .1 — Where tu o 

claimant*} to a fund have e<iunl riKhtH 
In equity to that lund, and one of the 
claimunlH has the legal title to it, the 
latter’s claim will prevail over that of 
the other. 

H., a dealer in motor tjars, agn'ed t(» 
buy a car frmu the owner thereof for 
cash provided pltt. co. wouhl finance 
the ptmjhaw*. Accordingly, unifier an 
nrraugemeiit ma<ie with pltf. co. he 
had a lien contract executed by the 
owner as vendor &: himself as purchaser. 
Thl« contract, which was by 

the owner tt) the co., wa« dlw- 
coniit^ by it. H. then Hold A: de- 
livered the car to one K. under a lien 
contract which deft, co., liaving no 
notice of pltf. co.’g rUrhta, discouDt<Mi 


oil il.V ussisrumi'iit tV dfllvery of th«‘ ! 
contract to it. 11. absconded & IIh*. 
prcHont action hel.w<Miii thfi two con. 
wuH broni?ht to dt^crmliic ubUdi tjf 
thcju waH entitled to the unpaid poi'llon 
of tho purciiuHc-price due from K. - 
IJrhi : K. whh untitled to enforce bJ.-^ 
cfuitracf. of fUircIniHe even as uKHiuHt 
jiltf. CO., & a-t between the two coh. 
<left., luivitig tho pOHHCHslon & tho right 
to retain tin* poKHOHSion of If.’B conlmrJ 
with K., hH<l ill.', HUperior rigid to 
receive tin' payiuerits thCKMinder. 

j iMPKltlAb Fl-VANr’F. (iuup.v., Lib. r. 

1 KiDF.iJTy Tkust Co.. 1 1 930 j 2 W. W. R. 

I 709; 4 D. L. ft. .S27 : afCd., !19;ill 2 
W. \V. It. 720 ; :t 1). L. K. KOI. 


PurchaMcd various KociiriUcH which he 
lodged with the i»aak Lo socuro over- 
drafts for hiiuscif Af for tiio co. 'Iho 
next of kin sought a deeJaratlon that 
tho sccurltlv'H wort> oshot*} of duf^ensed, 
& were held by tho bank In trust for 
them ; — //cmC : the equituhle estate of 
the bank took precedence over the 
equity of the next of kin in splt/o t)f 
the latter’s priority of time. — S oot'i 
r. ScoiT (1924), 58 I. L. T. 137.— IR. 

PART VIL SECT. 3, SUB-SECT. 1. 

i 648 i. Natare, of docirine,] — liHNDKJt 

! rto.s V. ORAVBa (18.56), 2 E. & A. 9.- 

CAN. 


I CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— A. 

I 614 i. Time alone. insufUcient to uive 
I vriordy.] — A widow administratrix 
; hkd carried on the business of deceased, 
i & appointed her sou to act as manager, 
j giving him cheques blank as to tho 
amount, & shni^ on behalf of the 
! trading co. With this money the son 
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PART VII. SECT. 3, SUB-SECT. 2. 

669 1. Commercial trannactions — 

Doctrine not applicable.] — Attention 
drawn to Grfcr v. Downs Supply Co., 
No. 66la, supra. — R. v, McPheK 80 .v 
& QuiOLKV & Union Bank op Canada 
(Aita.), 11927] 4 D. L. R, 987 ; 3 
W. R. 416.— CAN. 



Oases 688 ar- 81 Sa. English anp Empibe Digest Supplement. 


attending the conveyance to him should have 
^t him upon inquiry as to its existence : — 
Held: (1) the co. had notice of the charge 
& were liable, & debenture holders of the 
CO. could not take the co.’s assets free from 
the liability, but (2) J. had not been put 
upon inquiry either (a) because the sons had 
purported to convey not as executors but as 
“ beneficial owners ’* ; or (6) by the fact 
that the assignment to the co. was one not j 
only of tcstatf^r’s freeholds & leaseholds, but 
also of leaseholds acquired since his death ; 
or (c) because in the deed assigning to the 
CO. there was a recital which showed that a 
leasehold had been deposited with a bank to 
secure an overdraft ; or {d) because in the 
deed of 102.3, the seal of the co. as purchasers, 
was fixed in the presence of tw^o directors, 
one of whom was one of the sons. These 
facts did not amount to constructive notice 
to J. that the sons were not selling as exors., 
& he was tliercfore entitled to hold the 
pro|)erty freed from the annuity. — Parker 
i;. JUDKJN, [Um\ 1 Ch. 475 ; 100 L. ,T. Oh. 
159 ; 144 L. T. 002, C. A. 

688b. Assignment to company of 

leaseholds acquired since testator’s death.] — ' 
Parker v. Judkin, No. 688a, ante, 

688c. Recital in assignment to 

company]. — Parker v. .Tudkin, No. 688a, 
ante. 

688d. Assignment to company in 

presence of two directors — One director 
executor.] — Par Kim v, .Tudkin, No. 688a, 
ante, \ 

699. Add, Annotation : — Refd. Torbay Hotel v, 
Jenkins, LH127] 2 Oh. 225. 

719a. .] — Hall v. Smith (1808), 14 

Ves. 420 ; 33 E. R. 684. 

Jnnotalions Consd. J*opo v. Garland (1841), 4 Y. & C. E.x. 
Sy4 ; DryHdalc r. Mrtco (1864), 2 Siu. & G. 225 ; Groevoiior 
r. Grouu (1858), 28 L. J. Ch. 173 ; PhllJipB r. Miller (1875;, 


L. R. 10 C. P. 420. Reid. Adams v, Lambert (1838), 2 
Jur. 1078 ; Carroll v, Keayp, Keays v, Carroll (1873), 22 
W. R. 243. 

727. Afld, Annotations : — Apld. Melzak v, Lilienfeld. 
fl926] Ch. 480; Flexman v, Corbott, [1930] 
1 Ch. 672. 

729. Add, Annotation Apld. Flexman v, Corbett, 
[1930] 1 Ch. 672. 

746. Add, Annotation : — Refd. lie Dos Beaux & 
Setchfield’s Contract, [1926] Ch. 178. 

755a. Stock standing In Joint names — Whether 
notice of trust.] — The fact that stock or 
shai'es are standing in the names of joint 
owner's is not notice to persons buying, or 
lending money on the stock or shares that the 
owner's are trustees, nor does it put on such 
persons the duty of inquiring whether the 
property is held in trust. — Karmena v. 
Central Bank of London, Ltd. (1888), 
4 T. L. R. 657. 

759. For “ (1836) ” read “ (1839).” 

760a. Notice of mortgage — After payment of pur- 
chase-money countermanded — Countermand 
withdrawn.] — An owner of a house mortgaged 
to first, second & tliird mtgees. He then sold 
it, subject to the lirst two incumbrances only, 
to a purcliaser who paid for it k, took the 
assignment, but owing t/O misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpey., he 
withdrew his countermand, & the cheque was 
paid : — Held : he Vas not a purchaser for 
value without notice. — Tildesley v. Lodge 
(1857), 3 8m. & G. 543 ; 30 L. T. O. 8. 29 ; 
8 Jur. N. 8. 1000 ; 65 E. R. 772. 

760b. Notice of second mortgage — After first 
mortgage discharged & purchase-money paid 
but before assignment of term.] — Meynell 
V. Garraway (1662), Nols. 63 ; 21 E. R. 790. 


Part VIII. — Equitable Assignments. 


770. Add, Annotaiions : — Dlstd. Kursell v. Timber 1 
Operatiu’s k Contractors, [1927] 1 K. B. 298. 
Consd, lie Wait, [1927] 1 Ch 606; Cotton r. i 
Heyl, [1930] 1 Ch. 610. I^efd. Be Smith, ! 


Franklin v. Smith, [1928] Ch. 1 0 ; 72c Williams, 
Richards r. Williams, [1930] 2 Ch. 378 ; 
Blakev v. l^mdlebury's Trustees (1931), 47 
T. 1.. R. 503. 


Part IX. — Conversion and Reconversion. 


775a. ,] — Money was (o be laid out in 

loud, to be settled to the liushand for life ; 
I'cmaindor to raise portions for young children; 
the money was afterwards invested, by 
dir<3ction of tlio husband, in 8.8. anmiitlos ; 
aftei'wards by vill ho devised generally all his 
manors, et<c. to certmn uses ; the money in 
thcvfunds mu.st bo laid out in land. — Hickman 
V, Bacon (1793), 1 Bro. C. C. 333 ; 29 E. R. 
920, L. C. 

803. Add, Annotation : — Refd. He Carnarvon’s 
Chest-erfleld S. E., He Carnarvon’s Highclere 
8. E. (1926), 70 Sol. .To. 977. 


807. Add, Annotations : — FoUd. lie Carrington, 
Ralphs V, Swithenback, (1931) 171 L. T. Jo. 
478. Refd. Re Oalow, Calow v, Calow, [1928] 
Ch. 710. 

816a, Fines & Recoveries Act, 1833 (c. 74), 

s. 71.] — Testator, who died in 1875, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
never took effect k devised the residue of 
Ids real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 


j notice of the title under which such ( without risk, ignore. — Natioxajl Bank 
posseesiou in retained which any one of AusTaAiASiA. Ltd. r. Josapii, [1921] 
! dealing with the property cannot, | 1 W. W. R. 379. — pAN. 
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devised to P. for life, wore sold under Leases 
& Sales of Settled Estates Act, 1866 (c. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
of P. as the protector of the sottlcrnent. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to appit. & 
bequeathed his personal estate to reaps. At 
the death of P. in 1920 appit. petitioned for 
payment out of ct. of tlie mouey, claiming 
that it had passed to him as residuary 
devisee of W. : — Held : the money retaiacMl 
the character of real estate inasmuch as 
Pines & Recoveries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should bo treated as personal estate 
for the purpose of the form of a disentailing 
deed. — Ite Dickson’s Settled Estati2.s, 
[1921] 2 Cl.. 108 ; 90 L. J. Ch. 463 ; 125 
L. T. 628 ; 35 Sol. Jo. 532. C. A. 

817a. Law of Property Act, 1925 (c. 20),Schedi 

I., Part IV.—General devise.] — A I ostator, who 
died in 1928, devised to appit. all hi.s freehold 

copyhold property iS: gave all his huist huld 
property & personally to trustees on certain 
trusts. Testator was absolutely eutilhul to 
two equal ninth parts of the residuary real 
estate of his father t'e to oue-foui th part of 
certain mines & minmals : — Held : a ri'sult 

of Law of Property Act, 1925 (o. ‘-c}, S<;hed. I., 
Part IV., sect. 35, the real property L<‘(*aine 
subject to a trust for sale, with the ‘ciutlt 
that testaUu-’s interest l>ecame, on vise 
passing of ihci Act, personal pi-operty I y 
reason of the conveision so (?fYe(;ted, ther(^ 
fore, passed under the gift of p(asonal estate I 
it not to the devtsee . — lie Kicmptjioknk, 
Ohaiiles V. Kempthojink, [19.301 I (.3i. 268 ; I 
09 L. J, Ch. 177 ; 142 L. T. Ill ; 40 T. L. U. i 
15, C. A. ! 

J7inotations Apid. lie Ncwinnn, t^latcr v. Newnum, 115KI01 1 
Ch. 409. Befd. lie Littlewood, Clark v. Llttlcnvnoil 
(1930), 47 T. 1j. K. 79 ; lie CruHo, (Lisk v. lujjfhaui, llOiKH 
W. N- 206 ; lit Touh:, IJiltoii v. ] Inal bury, 1 J931 J 1 Cli. 202. 

817b. — ^ Specifle devise.] — In 1922 testator 

&> his brother J. wcie seised of 13. as tenants 
in common in fee simple in equal undivided 
moieties. By his will dated May 15, 1922, 
testator specifically devised “ all niy moiety 
or equal half part or share & all other my 
shore in ” B, to J. 

On Jan. 1, 1926, the Law of Property Art, 
1925 (c. 20), s. 35, & Sched. I., Part IV., 
para. 1 (2), came [nto operation, B. thence- j 
forth vested in testator A J. as joint tenants j 
on the statutory trusts for sale. On Jan. 29, ' 
1929, testator died without altering or con- j 
firming his wlU : — Held : the syjecillc devise | 
was adeemed by the imposition of the i 


statutory trusts, db J. took nothing there- 
under. — Re Newman, Slater v, Newman, 
[1930] 2 Ch. 409 ; 99 L. J. Oh. 427 ; 143 
I T. 676. 

820a. — Conversion out out of real into 

personal estate, in a will, only arises whore 
a testator, by a will duly executed to pass real 
estate, dii'ects that the produce of the real 
estate shall be treated at his death as if it 
had in all i-espocts the quality of personal 
estate. — ^W hyt’ALL v. Kay (1833), 2 My. &; K. 
765 ; 3 L. J. Ch. 94 ; 39 E. R. 1136. 

859 A dd. Annotations : — Refd. Re Conquest, Royal 
Exchange Assco. v. Conquest, 1 1929J 2 Ch. 
353 ; Re Whitaker, Rook(3 u. Whitaker, [1929] 

1 Oh. 662. 

871. Add. Annotullon : — Consd. He Wliite, Pitman 
r. White (1929), 40 T. L. R. 30 

914a, .] -Coi.i.tNowooD «. Wallis (1727), 

I Eq. Cas. Abr. 395 ; 21 E. U. 1128, L. C. 

915. Add. : -Ref(L Ormond Invcst- 

mont Co. V. Betts, [1927 j 2 K. B. 326. 

937a. Specific devise of land subject to con- 

tract for sale.] — Testator in 1925 devised all 
his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & personal estate to othcT persons. 
Testator possessed at the date of his will an 
undivided rnoicity in some thirty-seven acres 
of freehold land at D., tem & a lialf acres of 
whicli be had, in 1921, contracted to sell, 
lie died in 1925. before the purchase had been 
completed, &- owing to dilllculties of title 
completion did not take place until Dec, 
1925: — Held: the will having been made 
after the date of tJio contract for sale, & 
with full knowledge of that contract, indicated 
an intention, ns shown by the reference to 
proceeds of siilo, io pass whatever estate 
t(?Rtator iiad in the property, though it was 
only part of hts freehold land at D., to the 
specific deviseeH. •— Calow, Calow v. 
Calow, [1928J Ch. 710; 97 L. J. Ch. 263; 
139 L. T. 2.35; 72 Sol. Jo. 437. 

956. Add. AnmAatiowf : — ApId. Re Calow, Calow v. 
Calow, [1928] Cii 710. FoUd. /if « Carrington, 
Ralphs a. Swithenback (1931), 171 J.. T. Jo. 
478. 

956a. - .J Jiy will made in 1911 

testator spo(;i(ieaUy bequeathed his C. shares 
to certain relatives. In 1927, by agreement 
in Avritirig, ho granted to II. an option to 
purchase all his C. shares wdthin one month 
of his death, lie died in 1930, & 11. exercised 
the option : — Held : the ctiso was governed 
by the decisions in Lames v. Be^inetL No. 807, 
& Weeding v. Weeding, No. 956 ; the speciflc- 
ally bequeathed sliares had therefore been 
adeemed, At the proceeds of theii* sale formed 
part of the residuary cstatti. — Re Cauiiing- 
TON, RAJ4PHS V. tSWITIIENIJANK (1931), 100 
L. J. Ch. 299 ; 145 L. T. 284, 0. A. 

962. Add. Annotation : — Apid. He Calow, Calow v. 
Calow, [1928] Ch. 710. 


PART IX. SECT. 2. SUB-SECT. 3.— A. 

925 ill. .1 — M. having 

speciOcally devised certain land, cnUjred 
Into an agrrecraent with the tenant of 
portion of the land that. In the event 
of the Irish Land Commission advanc- 
ing £500 Guaranteed Land Stock to 


I the f-enuiit, the tenant would purchaKc, 
j & he wf)nld selJ, for that siiuj, & tho 
' affiecment provided that tho partien 
I would execute the forn.al Land Com* 
mission agreement for sale on ttio temiH 
of the agt cement. M. died, & his exors. 
ODteredintoaformaJogreementwiththe j 
tenant for sale at £500, & the sale whs j 
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curried 'ont : — Ifcld : the land stock 
pHHscd mjd(}r the residuary clnime In 
M»e will as nersonalty us & from the 
date on which the Lund Commission 
agrocuJ to advariee the purcliase money. 
— MILKV V. CaKTV & MlbKV, IlOiiTj 
I, 11. 541.— IR. 
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964 * Add* Annotation /--^Apld. Re OaJow. Oalow v* 
Calow, [1028] Ch. 710. 

970 . Add, Citation : — 1 Coll. 80, n. 

992 . Add. Annotation : — Refd. Be Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1006. Add, Annotation : — Consd. Re Silva, Silva v. 
Silva, [1029] 2 Ch. 198. 

1007a. .] — In 1024, by an 

order of the Ch. Div. funds in ct. belonging 
to 8., a person of unsound mind not so found, 
wei^ invested in a freehold house as a 
residence for S. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 1027, &> the proceeds of sale were invested 
in per cent. Conversion Stock. S. died 
in 1 028 a widower & without issue : — Held : 
the freehold house became the real estate of 
8., & that the proceeds of sale retained the 
character o^ r<»ai estate, & passed to the heir 
at law . — Re SiLVA, Silva v. Silva, [1929] 
2 Ch. 198 ; 98 L. J. Ch. 459 ; 141 L. T. 452. 

1008. Add, Annotation :■ — FoUd. Re 8ilva, Silva t\ 
Silva, [1929J 2 Ch. 198. 

1084. Add. Annotation : — Apld. Be Price, [1928] 
Ch. 670. . 

1087. Add, Annotation : — Consd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 456. 

lO^a. .] — A husband' by his will, 

directed the remainder of the produce of his 
real & personal estate t< be placed out at 
interest, & the dividends & pi*oduco thert^f 
to be paid to his wife during Imr life : — Held : 
she was entitled to have all the propei'ty of 
testator, including tiie reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death. — Jounson v. Bouth 
(1867), 27 L. .1. Cli. 306 ; 0 W, H. 0. 

Annoiaiion : — Raid. Hurrlnfirton (CouiitesM) v. Athorton 
(1864). 4 Nt?w Jtop. 200. 

1040a. .] — I’est/ator devised his real & 

personal est^iu^ tA> trust^ecs, charging them not 
to sell, if they could avoid it, the real property 
till t lie end of nineteen years ; but if they 
should soli part, to apply the pi-oceeds to 
pay off his moHgai^ debts, & to hold the 
residue till the end of the nineteen years, 
wiien the proceeds were to be paid te his 
children. A., B. & 0. in certain shares. The 
trustees declined to accept the trust. All 
the cestiiis que trust then executed a dcHid 
of trust, by which they agreed to divide the 
pi'operty into two classes. Class 1 was te bo 
sold immediately, to pay testator’s debts. 
Class 2 was to bo held by the U’ustees named, 
iu trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the pai'tios as entitled 
undei* the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died belore the end of the nineteen years : 
— Held : (1) under the trust deed there was 


a conversion out & out of class 1 from the 
date of that deed ; but that there was a con* 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale ; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) aemble : under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that is, to pay 
debts of testator . — ^^brie v. Atherton 
(1862), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell immediately for 

limited purpose.] — F errie v, Atherton, No. 
1040a, ante, 

1065. Add. Annotation : — Refd. Re McKee, Public 
Trustee v. McKee, [1931] 2 Ch. 146. 

1068a. .]— When property is given by will 

on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postpone the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaind.jrmen in respect of a 
rovorsionary interest which ouglit to have 
been but lias not been converted by trustees, 
interest should be calculated at the rate of 
3 per cent. — Uowlls v, Bebb, Re Rowlls, 
Walteub V. Treasury Solicitor, [1900] 
2 Ch. 107 ; 69 L. J. Ch. 662 ; 82 L. T. 63.3 ; 
48 W. R. 562 ; 44 Sol. Jo. 448, 0. A. 

Annotaiions — Consd. lie Woods, Oabellini v. W'oods, 11904] 
2 Cb. 4 ; lie Baker, Baker v. Puldle Trustee, {1924) 2 Oh. 
271. Refd. lie Hargreaves, Hargreaves v. Hai'greuvos 
(1902), 80 L. T. 43; lie Whltefoni. luglis v. Wlilteford, 
[1903] 1 Oh. 889 ; lie Beech, Saint v. Beech. [J920J 1 Ch. 
40. 

1268. Add. Anmlailvn : — Refd. A.-G. for Alberta 
i;. A.-G. for Canada, [1928] A. C. 475. 

1283a. Reconversion by foreclosure — Effect of 
Conveyancing Act, 1911 (c 37), s. 9 — 
Intention to accept reconversion.] — Testator, 
wdio died in 1861, devised his rt?al estate in 
strict settlement & empowered the trustees, 
w’ith the consent of the tenant for life, to sell 
the same or any part thereof, «fc directed them 
with such consent te invest tlio proceeds of 
sale iu the purchase of freehold land or in the 
public funds or on real securities to be 
respectively settled & held to & upon such 
uses &; trusts corresponding as neoi'ly as 
might be with the uses & trusts therein 
declai’ed concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary sucli investments, 
iu the events which haxipeued the material 
limitations of the will rejsulted as follows : 
To the use of E., T. & J. successively for life 
iu the order named, with remainder to the use 


PART IX. SECT. 4 , SUB-SECT. 3.— E. 

Ml, Settled Land Act, 1882 (c. 38), 
22 (5)—CoHstruciion.l—Held: this 
mib>i»eot. by its tenoB applloB in favour 
of persona for, Si to whom, the land, if 
uot disposed of. would have be^ held 
gone under the eettlement. Onoe 
the benefloial interest has become 


absolutely vested iu possession in a < 
remainderman, the settlement has come i 
to an end, 8c any subsequent devolution | 
from such remainderman cannot be 
said to bo under the settlement. — i 
Bknnktt f. Lucas, 11929] I. R. 600.— j 


PART IX. SECT. 9, SUB-SECT. 2.— A. 

1284 i. Election by person al>8ol\tUHy 
entitled. ] — Although there may be u 
trust for conversion, the beneOolarles 
may, if absolutely entitled, elect to 
take the property in Its actual state.— 
Crawford v, Lundy <1876), 23 Gr. 
244.--CAN. 
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of B., T. J. as tenants in common in tail ] 
l^ener^, with cross-remainders between them 
tail general, with remainders over. In 
1807 part of the land was sold &> the proceeds i 
invested in mtge. of freehold land. In i 
1871 B. died leaving on only daughter. In \ 
1881 T. died a bachelor. In 1898 the sur- ! 
viving trustee foreclosed, & in 1890, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the same had been thereby specifically 
devised.^ On the death of J. in 1910 without 
issue, his executnx, who was also executrix 
of I*., claimed that the foreclosed land in fact 
reprfisented personalty & was subject to a 
trust for sale by Conveyancing Act, 10 i I 
(c. 37), 8. 9, & that she w/is entitled to two- 
thirds of the proceeds. The only daughter 
of E. claimed the foreclosed land as tenant 
In tail under the limitjitions of the will, E., 
T. &; J. never having disentailed i — IJeld : 

( 1 ) owing to the power to vary investments, 
the crucial time for determining the charvtcter 
of each investment was the death of J., the 
surviving tenant for life, & that the mtge.s. 
having be* n then foreclosed the mere fore- 
closure operated as a reconversion of the 
propeity into realty, «Sc that there was no 
equity on the pari- of any ccHiui que trunt under 
the will to have the persomil chaiacter of tlie ; 
investment resUn'ed to it; (2) by the deed | 
of 1899, to which all the parties able t(* con- - 
trol the character of the iuv(^stinent of the : 
trust fund were parties, the foreclosed land I 
was duly adopted as real estate <Sc settled to I 
the uses of the will ; (3) although Conveyanc- 1 
ing Act, lull (c. 37), s. 9 (5),, juay apply to j 
land foreclosed before the cemmencement | 
of the Act <fc remaining at the passirg of f.he 
Act in the condition determined by the fore- ; 
closure, it would be umeasonable to ext«;n<l ■ 
the retrospective operation of the* section Ic.) ^ 
a case like the present whsne previously to the j 
commencement of the Act the foretdosed land I 
had been definitely accepUKl A settled its land | 
& rights acquired thereby ; (4) even if, by ; 


virtue of sub-seot. 6, Ck)iiveyancing Act, 1911 
( 0 . 37), 6. 9, was to be deemed to apply to 
foreclosed lands as from the date of fore- 
closure, the terms of both sub-sects. 3 & 4 
had in the present case been complied with 
suftlciently to pi*event the reconversion of the 
land into money under sub-socts I A; 2 ; (5) 
the foreclosed land had become legally vested 
in the daughter of E. in tail as the heir in 
tail of B. — Re Boao, Aixison v, Paick, [1917J, 
2 Ch. 239 ; 80 L. J. Ch. 630 ; 110 L. T. 714. 

dntu>Utlioii :-—Chiieraliy, Refd. lie Twopony, Monro v. 

Twopeiiy 130 L. T. 816. 

1316a. Contingent reversionary interest — In 
personalty.] — Testator, who was entitled 
in reversion expectant upon the determination 
of his wif(?’s interest contingently upon no 
issue of the marriagt^ living to attain a vested 
int.erest, to the proceeds of sale of certain 
r(‘al estate cemveyed by him, upon his 
inarriage in 1880, to trustees upon trust for 
.sale, died in 1880 in hi.s wife’s lifetime, 
having devised the rt>al estate, which had 
remained unsold, to the use of his wife for 
life with ptiiuairuhirs over by wav of legal 
limitations in strict scdtleniont. There was 
no issue of the inarriagci. The real estate 
was not sold in the lifetime of the wife, who 
acceptj?(l the ben^dits under lier liusband’s 
will A died in 1921 : — Held: inasmuch as 
at his death U.^slator’s interest was a con- 
tingent reverwioruiry inbaH^st in pt^rsonalty, 
contingent upon the <.*V4*nt vjf no post humous 
child being born wlio miglit attain a vosUmI 
inbn'est, A reversionary bocau.se it was 
expectant upon Ids wifii’s life interest, 
testator was not ( Dinpirbsnt to (diect a 
reconversion by his will, bcxuiuse he nev<T 
became tmlithsi f-o an absolute interest in 
the property before his death, A the property 
passed under his will as pc^rsonalty. — Re 
Httiiit, Die BuNsn:N v, llAKorNOK, [1022] 

I Uh. lib ; 91 L. .1. (;h. 289 ; 120 L. T. 400 ; 
00 Hoi. .Fo. 230. 

1410. Add, Anmduliiin : — Consd. Re Silva, Silva v, 
Silva, 11929J 2 Oh. 198. 


Part X. — Election. 


1419. Add, Annotation : -As to (2) Held. Re { 
McKee, Public Tioist-ee v. McKee, [1931] 2 i 
Ch. 145. I 

1424a. Legacy to heir-at-law— Will in- ' 

operative to pass real estate.] — C., by his } 

wiU, gave all he should leave in the world | 
to trustees to pay his debts & legacies, among i 
which was £1,000 to A., his brother A heir, 
A as to the residue in trust for natural ■ 
children. Testator had real estate in Nova ; 
Scotia, but, as there were no witnesses to his ; 
will, it descended to the heir-at-law : — Held : : 
supposing the words of the will would have : 
passed real estate, if attested in due form, : 


which was doubted, A. w>ih entitled to his 
legacy, A also to the real estate. — PAuqu- 
HAnaoN V. CoLViLLK (Lord) (1772), Horn. 
129, L. C. 

1428a. .]- -Gai.ntkh v. (’uNyNaiiAM 

(1750), 1 Bli. 27, n. ; 4 E. H. 10, L. C. 

Amiotation : — Consd. Kcr i>. Wauohopc (18111), I Oil. 1. 

1438a. — — .] — Wheni by her will a wilVj 

expressly refrained from exercising a i)ower 
of appointment, which si»e hud, but abstained 
from extinguishing it A confined the opera- 
tion of her will to h<jr own property, A there 
wa.s nothing in the husband’s will which 
either put the wife to her tdection or put Iier 


PART IX. SECT. 9. SUB-SECT. 2.— 
£. ( 0 ). 

1349 L Election on hehaif of infant — 
Uy oov»t ,\ — Where circumstanoeH make 
it highly advMitageotia for aa infant 
devtoee, an order will be made on hia 
behalf granting election, to take 
property in its actual state before Its 


csonverslon de farto where the will j her dmih fo non fty codirU — Income 
directs coavoraion. — Ht'. Cann (1»16), received hy wirlom till will tC* codicil 
34 W. L. R. 296 ; 10 W. W. H. 447 ; ! promd —LiahilU u of widow on election 
26 Man. L. R. 285.— CAN. j oyoinHl wIII.\ ~TohU\U^t by hh will left 

' the Income of liw estate to his wife for 
PART X. SECT. 2, SUB-SECT. 1 . ; life, & dlmitcd that aft^jr her death it 

B. (•). ' ahoulti be dispoHcd of on wet out la a 

so. Income of estate Uft to widerw hy 1 codicil, not to l)e oponefl until after 
udUfoT life— Widow’s vrofterty left after A her death. By the ckmUcII he dlaiioaed 
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in the position of seeking at the same time to 
^probate & to reprobate its provisions : — 
Held : she was in no way precluded from 
exercising her power of appointment by a 
subsequent will. — G bay v. Perpbtuai. 
Teustbe Co., [1928] A. 0. 391 ; 97 L. J. 
P. C. 86 ; 139 L. T. 409 ; 44 T. L. H. 654, 
P. O. 

1552a. Provision for forfeiture in case of dispute — 
Election.] — Re Wiiitweix, Senior v. Wilson, 
[1890] W.N. 171. 

Annotation : — Refd. Uayncs v. Foster, [llJOl] 1 Ch. 3C1. 

Ib78a. .] — Where successive irre vocable 

appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears to bo the intention of the donee of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them. — E noiand v , Lavers 
(1866), L. Ji. 3 Eq. 63 ; 15 W. R. 51. 

Annotaliona : — Expld. Re Tancrcd’a Scttlint., Soinorrllh^ r. 
Tancrod, if.e Selby, Chui'ch t). Tancrod, [1903] 1 Ch. 715. 
Reid. Re Eardley's Will, Simeon v. Freemantlc, [1920] 
1 Ch. 397. 

1680a. Appointment to object within extent of 
power— No object in fact in existence — No 
election.] — Bulweu v. Hoare (1826), 3 
L. J. O. S. Ch. 227. 

1581a. Invalid delegation of power — Gifts conferred 
on persons entitled under appointment 


exercised under delegated power — No election.] 

--Re Stevens (1912), 134 L. T. Jo. 83. 

1619a. ^triage settlement— Husband not 

entitled to elect against Interests of other 
parties to marriage settlement.] — Choker v . 
Mabtin (1827), 1 Bli. N. S. 673 ; 1 Dow. & Cl. 
15 ; 4 E. R. 987, H. L. 

Annotation : — Consd. Anstey v. Newman (1870), 39 L. J. Ch. 

769. 

1637a. .]— Testator having directed 

his exors. to sell whatever real estates he 
might die possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 
quired other lands : — Held : the heir was not 
bound to elect. — Back v, Kett (1822), Jac. 
534 ; 37 E. R. 952. 

Annotations: — Consd. CJburchmaii v. Ireland (1831), 1 Russ. 

& M. 250. Refd. Schroder v. Schroder (1854), 3 Eq. Rep. 

97 ; Hanco v. Truwhltt (1862), 2 John. & H. 216. 

1643a. Bequest of debt to mortgagor — Devise of 
reversion in property mortgaged.] — Testator 
having a debt secured on lands, gives the 
mtge. money to the mtgor., & desires that he 
will give a reversionary interest therein to a 
third pci'son. The mtgor. soiling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate. — 
Lewis v. Kino (1789), 2 Bro. C. C. 000 ; 29 
E. R. 330, L. C. 

.—Consd. Whittaker v. Whittaker (1792), 4 Bro. 

C. C. 31. 


Part XI. — Satisfaction and Ademption. 


1753. A(id. J mioliiHon :- FoM. Rc Wait-, 7ft' j 1772a. ]— WAl.roi.lsi-. C'onwav (U)JU>) (1740), 

Rouse, Ware Rouse (1926), 70 Sol. Jo. 691. , Barn. Oh. 153 ; 27 E. R. 593, L. C. 


1769. Add, Annolaiion : — to {^) Apld. Re Biuns, 
Public Trustee v. Ingle, [1929] 1 Oh. 677. 


A tmotalions : — Distd. ToIhou v. Colllut? (1799), 4 Vos. 483. 
Apld. Douiflas V, Willos (1849). 7 Hare, 318. Reid. 
Jvirkhnm v. Smith (1749), 1 Ves. Son. 258. 


of all UIh estate amous: )ilw children, i 
Uivlnii: to two of tlieiii, uftcr tlie dent li 
of hi8 wife, a cerUiiii property, whUdi in 
reality belon»re<i to her. His widow, 
without provlnt? the will, received all 
the income of the estate for live yoarH, 
after the lapse of which the will 
codief) were proved. She then elected 
atraiiiHt the will : — Held : her election 
related back to, & she was llaVde to 
account from, the date of toshi tor’s 
death ; but, os she waa not called upon 
to elect until this action was brouKht, 
ahe should not bo charged with Interest | 
in the meantime.-— Da vm v, Davis i 
(1890). 27 O. R. 532.- CAN. i 

PART X. SECT. 3, SUB-SECT. 9. j 

sp. talcino difftmit inti rests j 

under un'W.]— Under S.’s will his widow ; 
took absolutely thirty -four acres : 
dovlKod to her worth $1,0U0; she also j 
took fur life his house & lot garden I 
worth about 11,500, but Bubj<K*t to a ; 
son’s & a daughter’s right ‘'to have a ; 
home ” there '* as long as they ai-c | 
single.” The son took absolutely the ■ 
rest of testator’s land worth about i 
$3,500, & at the widow’s death took I 
” the house & lot & garden ” also ; — } 
fleid : the widow was not put to her i 
election. — Ra Skx.smitu (1925), 57 

O. L. R. 283,— CAN. | 

sq. Gift ofUqary tC nmifUenanre to son j 
— Oi/t of martifage debt to morioagor — j 
JMorigage debt previousty assigned to son, 1 < 
— RoanoKoroH v. St. Andhkw’s 
Ohukch, Thk Truotejcs of (1917), 55 
S. C. IL 300 : 38 D. L. IL 119.— CAN. j 

PART X. SECT. 7, SUB-SECT. 2, j 

1691 U. .1— IMn Feb. 1921, 

conveyed certain lauds to a trust co., I 


& by a declaration of trust of oven date, ! 
tt(!cepte(l by the tnist co., declared 
certain triists upon which the lands 
were to be held. 1*.*8 wife was to have 
a life interest in three of the parcels 
conveyed, & certain other benefits, 

& at her death the property was to be 
distributed among P.'s children ; this : 
life interest was to bo In lieu of dower 
in all P.'s lands. On Feb. 21, 1921, 
P„ l)y letter, requested the trust ro. 
to sign a declaration of trust to the 
elTect that it hold one of the parcels 
of land conveyed to It, In which the . 
wife was given a life Interwt, in trust, i 
for payment to an investment society 
of $(,500 ” which pays otT the loan on j 
stock for that amount held by my wife,” ' 
ik this the trust co. did. By P.’s 'viil, j 
made on the date of the execution of the j 
conveyance & declaration, be appointed 
the trust CO. his exor. & trustee. The i 
wife took nothing under the will. P. ; 
died in July, 1921. In Jan. 1923, ; 
the tjust CO. made a mtge. in favom* of j 
ail lissnraucc co. upon three of the . 
properties in w’hich the widow claimed ■ 
a life estate, to seciuro repayment of j 
a largo sum of money w’hlch was 
advaiKX'd to the trust co. & which the 
trust CO. uppliwl In paying off loans j 
mode to P. In an action by the widow ' 
against the assurance co, for a declara- j 
tion a.s to her rights under the trust 
deed & declaration & for other relief : — ■ 
lle.bi : pltf, having taken & coutinuod 
In possession of the properties In which 
she claimed to have a life interest, had 
elected to take the benetlta given to 
her by the trust deed & declaration, & 
was, therefore, tenant for life of the 
three properties referred to. — Pcrdom 
r. Northebn Life Ass’ce Co. of 
Canada, [1928] 4 D. L. R, 679 ; 63 1 
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O. li. R. 12 ; (tffd. s}ih nom. Fipklity 
Tuuht Co. ok untaiuo r. 1 *ukdom A: 
NoKTIIKKN Llf'K ASSCE. Co. OK 
Canada, (1930] S. C. li. 119; 1 

1>. L. 11. 1003.— CAN. 

PART XI. SECT. 1. 

1743 i. Satisfaction defined.]— 
factioii is the donation of a tiling, with 
the intention, cither expressed or 
implied, that it is to be taken, cither 
wholly or In part, in extinguishment of 
Boiiie prior claim of the donee. The 
doctrine has no nppileatioii to cases 
where the prior portion has actually 
been transferred or paid. 

One whoso life was insured assigned 
to his son a portion of the insurance 
moneys $1,000, in consideration of au 
midertaking by the son to advance 
from time to time moneys necessary to 
pay parts of the preiuiums. bnbso- 
qucntly the insured made his will by 
which he gave to his sou $1,000 ** out 
of the money payable at ray death out 
of my life insm*auco policy ” : — If eld : 
the $1,000 given by the will could not 
bo regarded as a satisfaction of the 
$1,000 assigned to the aou,-^ Rc lidARKS 
(1921), 64 D. L. R. 516 ; 50 O. L. R. 
473.— CAN. 

PART XI. SECT. 8, SUB-SECT. 2.— 
A. (a). 

»r. Rg payments to legatee — In 
testator's lifetime.] — Held: a sum of 
money paid by testator to persons to 
whom be had bequeathed ono-holf 
of his effects, was an anticipated pay- 
ment of their provision, & not a 
donation. — Buchanan v, Crawford 
(MOLUSON) (1824), 2 Sb. Sc. App. 445. 
—SCOT. 



184>0. Add. Annotation : — ^Dlstd. Re Binns, Public 
Trustee v. Iiigle, [1929] 1 Ch. 677. 

1873* Add, Annotation : — Apld. Re Ware, Re 
Bouse, Ware v. Bouse (1926), 70 Sol. Jo. 691, 

1873a. — — ^There is no such obligation, 

according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father ; therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence. — Bennkt v. Bennkt 
(1879), 10 Ch. D. 474 ; 40 L. T. 378 ; 27 
W. R. 673. 

Annotati^m : — Reid. lie Orme, Evans t>. Maxwell (1883), 
50 L. T. 61. 

1873b. 1) No presumption arises in 

cases of dispositions in favour of children by 
a mother unless she has placed herself in 
loco parentis towards them, & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, k subsequently on the daughter’s 
marriage co ‘enanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the tinistees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will: — Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the wUl, & the codicil was not inconsistent 
with such a view . — Re Ware, Re Bouse, 
Ware v. Bouse (1926), 70 Sol. Jo. 691. 

1878. Add. Annotation : — As to (3) He.fd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 07'7. 

1918a. .] — If a father devises to a daughter a 

portion equal or gi'eater than what she is 
entitled to out of his land by sc^tUement, 
that is a satisfaction, but the daughter may 
have her election. — Bridgeb v. Hales (1729), 
Mos. 108 ; 25 E. R. 298, H. 0. 

1020a. .] — Bridges v. Hales, No. 1918a, 

ante. 

2006a. .] — Tlio principle dediiciblo from the 

dictum of the Ct. of Appeal exijressod in Re 
Scotty Langton v. Scotty No. 1840, namely 
that, in the distribution of a testator’s 
estate amongst his children & the children 
of deceased children, children claiming to take 
by substitution the share of their <leceased 


VoL XX.— Banity. Oaaei IMO— 2188a. 

parent must bring into account an advance- 
ment naado by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent's indebtedness to testator ; so that, 
where a testator gave his residuary estate in 
trust for his chilaren living at the period of 
distribution the children of any child then 

i dead, grandchildren are not liable, upon 

I claiming their deceased parents' share, to 
bring into account a debt owing by the parent 
to testator's estate . — Re Binns, Public 
Trustee v. Inole, [1929] 1 Oh. 677 ; 98 
L. J. Oh. 807 ; 141 L. T. 01. 

2012. Add. Annotation: — Mentd. Ohaney v. 
Maclow (1928). 97 L. J. Oh. 346. 

2046a. Although Interest unpaid at date of 

death.] — A pemon, who bowowod £100 
carrying interest at 6 per cent, per annuniy 
by his will loft a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in resp«‘ot of the debt. The exors. of 
the deceased paid the creditor the amount 
of tlie legacy interest on the debt, up to the 
date of payment. The creditor then sued for 
the amount of the debt : — Held : the rule, 
that a legacy to a crovlitor of an amount equal 
to or greatiT than the debt owed by the 
test^itor to tht^ ci vlitor operated as a satis- 
faction of the debt, applied notwithstanding 
that there wfis ini (‘rest clue & unpaid in respect 
of the debt at th(‘ date of t<*8tji.tor*8 death. — 
PrrzGERALD V. National Bank, Ltd., [1029] 

1 K. B. 394 ; 98 I;. J. K. B. 382 ; 140 L. T. 
406. 

2047a. Bequest antecedent to debt.] — Roberts 

V. Bennet (1090), 2 Vorn. 136 ; 23 E. R. 695. 

Annotation : — Refd. Northoolo v. Northcote (1702), OoUca 
287, H. L. 

2057a. Although Interest unpaid at date of 

death.] — 1 ^itzc;rhati> v. National Bank, 
Ltd., No. 2046a, anle. 

2075a. .] — Re 8hapto, Fawcett v. Shapto 

(1903), 48 Sol. Jo. 68, 0. A. 

2102a. .] — IfOHBH V. Taite (1738), West 

temp. Hard. 582 ; 25 E. R. 1096, L. 0. 

Annotation: — Consd. Walltujo v. 1‘omfrot (1805), J1 Veil. 
542. 

2138. Add. Citaiion : — 3 Bro. C. O. 242. 

2188a. .] — Kemp (Lady) V. Kemp (1671), 

2 Rep. Ch. 63 ; 21 E. K. 617. 


PART XI. SECT. 3. SUB-SECT. 8.— 
C. 

1902 I. In respect of realiu .] — Dee d. 
Shore r. Saunders (1842), 2 Kerr, 18. 
—CAN. 

PART XI. SECT. 4. SUB-SECT. 2.— A. 

2087 U. .1— A testator by 

his will, after directing the payment 
of all his just debts, appointed F. to bo 
one of his three exors. Sc trustees. Sc 
went on to declare that F, should be 
paid out of my estate the debt or sum 
of money owing by me to him the 
amount of which the said F. will dis- 
cjose to my other trustees.*' F. 
renounced probate Sc lodged with the 
exors. a statement of the amount of 
his claim : — Reid : the words of the 
will did not create a legacy, but the 
testator's purpose was to acknowledge 
that he was indebted to F. In an un- 
certain amount & that F. was entitled 


to payment of the sum which he 
namod as owing, without further 
investigation or Inquiry on the part 
of the exors. — F itzpatiuuk r. CiiLnBiiT, 
Gilbert v. Fitzpatrick, 22 Tas. L. II. 
29,— A US. 

PART XI. SECT. 4, SUB-SECT. 3.—B. 

2069 I. Addition to annuity .) — CJoLE 
t>. Cole (1838). 6 O. 8. 744.— CAN. 

PART XI. SECT. 6. 

sj. Sioparalion agreement promding 
far support of infant aem — Provision in 
•will for support .) — By a Hcparatlon 
agreement the husband agived to pay 
the wife a certain sum per annum for 
“ support Sc otherwise ” of their child 
until it should become self-^iuppnrtlng 
or attain majority or leave the custody 
of the wife: & she agreed U) accept 
said sum in full 8etUom(5nt of all claims 
which she then had or mlglit thereafter 


have for the support & othcrwlso of the 
child. By bin will executxjd four years 
later, which dlsposod of ail his property, 
the husband (lircct/od hJs trustcjos to 
Ijay the Jncoinc of the roMldue his 
estate ** towards the inaintenanco Sc 
oduc^tion of " said cldJd " during bis 
minority " ; — Held : said provlbioa In 
the will was in sutsdllutlon for, Sc not 
in addition to, tliut in the agreement : 
Sc the wife had an election hetwcou 
t h(3tn. but was not entitled to both. — 
Jh)Hs V. Itosa, 110301 1 W. W. It. .375 ; 
2 D. h. It. 42 ; sub noni. ItOHfl v. 
Fohbum & Toronto General Trusts 
Co.. 42 B. C. It. 272,— UAN. 


PART XII. SECT. 3, SUB-SECT. 2. 

■k. Failure to pay contribvtiona — 
Joint venture — Whether abarultmmcnl,] 
— Dadson V. Orest Sc Gbbst, II928J 
1 D. L. It. 470 ; (10281 1 W. W. R. 
28« 22 8aek. L. It. 263.— 43AN. 
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Part XIV. — Merger of 

2367a. — A — ^Nobtolk v, Giffobo (1690), 

2 Vem.208; 28 E. B. 786. 

2378a. .] — ^Where under a marriage settle- 

ment the trusts of the wife’s property were 
for the wife for her life & after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will appoint with 
an ultimate trust for ne3ct of kin, k the wile 
died her will operated as an exercise of the 
power of apx>omtment in the husband’s 


Estates and Charges. 

favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of hie interests: — Meld: 
there had been no merger of the husband’s 
life estate in the reversion, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life estate in favour of possible children 
on a re-marriage. — Me Ohancb’s Sbttlbkbnt 
Trusts, (Dhancos v. Billing (1918), 62 Sol. Jo. 
349. 

2395. Add. Annotation : — Aa to (2) Dlstd. Me Silva, 
Silva V, Silva, [1929] 2 Oh. 198. 


Part XV. — Subrogation. 

2424. Add. Annotation : — ^Refd. Page v. Scottish Insce. Corpn. (1929), 98 L. J. K. B. 808. 


Part XVIII. — Equitable Defences. 


2488. Add. Annotaiion : — AphU B. v. Essex JJ., 
Mao p. Perkins, [1927] 2 K. B. 476. 

248ea. .]— Whallby v. Whaixby (1860), 2 

De G. F. & J. 310 ; 46 B. R. 641, L. JJ. 

2400. CUatiom .•—For ” 3 Bro. 0. 0. 646 ” read 
3 Bro. C. O. 639, n.” 

Add. Annotation : — A a to (2) Consd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

2497. Add. Annotation : — Ae to (1) Refd. Weld v, 
Petre (1928), 97 L. J. Ch. 399. 

2512. Add. Annotatione: — Aa to (4) Consd. Weld 
V. Petre (1928), 97 L, J. Ch. 899. Refd. 
Anchor Trust Co. t?. Bell, [1926] Ch. 806. 
2518. Ciiationa For “ L. R. 6 C. P. 221 ” read 
“ L. E. 5 P. O. 221.” 

Add. Annotaliona : — Aa to (2) Apld. Weld v. 


Petre (1928), 97 L. J. Oh. 899. Refd. Anchor 
Trust Co. V. BeU, [1926] Ch. 806. 

2520. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2621. Add. Annotationa : — Consd. Legh v. Legb 
(1930), 143 L. T. 161; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2525. Add. Annotationa : — Consd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2527. Add. Annotation : — Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

2562. Add. Annotation .’--rReld. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 

2564. Add. Annotation : — ^Refd. Douglass v, Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 


PART Xtll. SECT. 8. 

•V. General rute.] — In order to 
manhal, not only miuit there be two 
oredltors of the same person, bnt one 
of them must hare two funds belonging 
to the same person to which ho can 
resort. — E otal Bank of Canada «. 
ISBN, [leai] 9 W. W. R. 999.-^GAN. 


PART XV, 

8424 i. — As a general 

rule the doctrine of subrogation does 
not apply in favour of a pany who has 
not paid money or given something in 
satistaotlon or extinguishment of a 
security, olaim, or demand, or partly 
so, or who has not paid something by 
way of getting In a seourlty, or the like. 
--^tmsoLun V. FooKBS (1889), 10 
O. R. 691.--CAN. 


PART XVI. SECT. 1, SUB-SECT, 8.— A. 

848B t. Whed U a penaltu—Oood$ 
deHvered under hire-purchaee aoreement 
— RipAi to seise goods on ftrilure to pay 
ini4almeni.H-A hlrr-puraase ame- 
ment reiataig to a motor truck prorided 
for payment in nine monthly instal- 
ments. The hirer could become the 
owner of the truck on payment in full 


of the Instalments & a rupee extra. 
On failure on part of the hlxcr to pay 
any instalment as It beoame due, the 
owner was entitled to seise the truck 
& credit its value as against the amount 
due, but sublect to a condition tbat the 
owner in no case would credit the hirm* 
with more than tbe amotmt still due 
on the contract : — Btld : the clause 
of the agreement which enabled the 
owner to seise the truck, & keep it 
without making any payment to the 
hirer even though the value of the 
truck may be very greatly in excess 
of tbe amount due under tbe agree- 
ment, was a stipulation by way of 
penalty which the ot. can relieve 
against under Contract AqU s. 74. — 
Mauno Ba Oh V. Motor Housb Co. 
(1989), I. L. R. 7 Ran. 481.— IND. 

PART XVI. SECT. 1, SUB-8S0T. 21--0. 

•w. Diaeount /or prompt noymeiil.}— 
nm : a penalty. It 
OoumOTB n. GtWDT (1914), ft W. L. R. 
781 ; 17 D. L. R, 46.--OAN. 

PART XvCsSffr. 1, SUE-2B0T. S.— D. 

1 1. ^.1— In the case ol^ a 

sale when the oonditloiis are that the 

20 


purchaser shall forfeit tbe money 
which be has paid if he makes default 
in any fnture payment, the ot. will 
relieve the purchaser from forfeiture 
where the non-payment has been the 
result of the deliberate misrepresenta- 
tions of tbe vendor. In order to expose 
the purchaser to forfeiture . — Re Stan- 
I.BV It BxjNTiNa, (19841 3 D. L. R. 
599; 6 C. B. R. 18.— CAN. 


PART XVI. SECT. 8, SUB-SECT. 1. 


SB. Penalty beinp reaervaUon only of 
exioHnff legal right — ReHetnat gramed.} 
— B01.AND e. McOARHmBL (1876). 28 
U. O. R. 487.--CAN. 


PART XVIIL SECT. 4, SUB-SECT. 4.— 


86791. Reeeimion on ground of 
/mtMl.]— Where deft, raises a defence 
of fraud Sc cdlsrepreeentaUoii. tbe et. 
will not grant him relief if he has been 
guilty of locAes. On disooveriiig the 
fraud or mi srep res en tation it (s the 
duty of deft, to repudiate the trans- 
action immediately.— HBuaBJOBir e. 
Hugo, [1994] 1 DTli. R. 879.— CAN. 




Tel. ZX.-4(allr. Oum 


Part XIX.— Ne 


26d7a. •] — A.-G. v. MrcKLOW (1816), 1 

Price, 280 ; 145 E. R. 1406. 


2667a. Not residuary legatee.] — A residuary legatee 


exeat regno. 

cannot have a writ of ne exeat regno against 
a debtor of testator, on the ground that he 
colludes with the exor. — G raves v. Griffith 
(1820), 1 Jac. & W. 646 ; 87 E. R. 514, U 0. 


Part XX. — Quia 

2702a. Nature of action.] — A guia timet action is 
a proceeding by which the ct. is enabled to pre- 
vent its jurisdiction from being stultified. — 
Re Anderson -Berry, Harris v. Griffith, 
[1928] Ch. 290 ; 97 L. J. Ch. Ill . 138 L. T. 
364, C. A. 

2708. Add, Annotation : — Refd. Re Anderson- 
Berry, Harris v, Griffith, [1928] Ch. 290. 

2705. Add, Annotation : — Consd. Graigola Merthyr 
Co. V, Swan .4ea Corpn., [1928] Ch. 236. 

2705a. Threatened Injury to property by water- 
works.] — It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a guia timet action to 
restrain the undertakers fi*om doing an act 
which threatens to injure such propertiy. — 


Timet Actions. 

Gbaioola Merthyr Co., Ltd. v, Swansea 
Corpn., [1028] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. R. 600 ; 71 Sol. Jo. 681 ; affd, on 
another point, |1928] Ch. 235, C. A ; [1929] 

A. C. 344, H. L. 

2710. Add, Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2712. Add, Annotations : — Consd. Re Anderson- 
Berry, Harris v, Griffith. [1928] Ch. 290. 
Refd. Re Fenton, Ex p. Ponton Textile 
Assocn. (1930), 99 L. J. Oh. 368. 

2713. Add, Annotations : — Refd. Re Harrington 
Motor Co., Ex p. ChapUn, [1928] Ch. 106 ; 
Hood’s Trustees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 793. 
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ESTATE AND OTHER DEATH DUTIES. 
Part I. — In General. 

1. Add. Annotation ;—A8 to (2) Reid. A.-G. t>. Belilios. [1028] 1 K. B. 798. 

Part II. — Estate Duty. 


19. Add. Annotoiion : — Generally^ Refd* He 

Previte, Sturges v. Previt«, [1931] 1 Ch. 447. 

22a. ,] — Testator bequeathed “ B. 

House & contents ’* 4& the st^ables held tliere- 
with, the leases of which would ex:pire in 
1095, to trustees upon trust to allow C, to 
have the use & enjoyment thereof for life, 
& after lier death upon the like trust for the 
benefit of L. for life. Testator directed “ the 
rent, outgoings, rates & taxes for the time 
being i)ayal le in respect of the messuage & 
premises, A: keeping same &; the contents 
thereof insui ed against fire & burglary &. in 
a proper state of preservation, shall always be 
paid by my tj*uste<‘s out of the income of my 
residuary personal estate.” C. having died, 
was succeeded as tenant for life by L. : — 
Held: (1) on the death of C., the pi*opei*ty 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1804 Act, s. 1 ; (2) the principal value 
of the property should be ascerlniued under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the oomrs. ; 
(3) the duty must be borne by L., b^’f. on 
equitable terms, namely, it should in tlu^ firct 
instance be borne by residue, which should 
be recouped by a policy <.)n the lifts of L. to 
be vested in the tinstces which at her dcatli 
would produce a sum eciual to the duty, & 
the interest on the duty & the policy premiums 
should be retained & paid by the trustees 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
— Re Cass EL, Publi.j Trustee v. Mount- 
batten, [1927] 2 Ch. 275 ; 9(5 L. .T. C\\. 483 ; 


137 L. T. 785 ; 43 T. L. R. 743 ; 71 Sol. Jo. 
804. 

Annotation Conad. lie Northolillo, Amholz v. Hudoon, 
[192D1 1 Ch. 327. 

27. Add. Aymotaiiofm : to {\) Apld. Re Casscl, 

Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Refd. Ihirr v. A.-O.. 1 1920] A. C. 239. 

to (5) Consd. Parr v. A.-G., [19261 A. C. 
239. Generally. Refd. He Northclirfe, Arnholz 
V. Hudson, (1929] 1 Oh. 327. 

33a. Death gratuity payable to representatives of 
teaoher.] — Estate duty is payable on a death 
gratuity granted under Teachers (Super- 
annuation) Act, 1925 (c. 60), s. 6 (1), by the 
Board of Educalitm to the personal roppe- 
sentatives of a deceased intestate teacher as 
property passing ou the death of the teacher, 
such gratuity being prop(U’ty of which the 
deceased was at tJie lime of her death com- 
pettmt to dispose within h^inance Act, 1894 
(c. 30), 88. 2 (1) (a). 22 (2) (a) as deceased 
had an autlioi'ity enabling ber to appoint 
or dispose of the gratuity as she thought fit, 
whether extu'tdsed by inst rument, inter vivott. or 
by will, or by both. — A.-G. v. Quixley (1929), 
98 h. J. K. B. 6.52 ; 141 L. T. 288 ; 93 J. W 
227 ; 45 T. L. K. 455 ; 27 I.. G. 11. 693, 0. A. 

39. Add. (HUition .— 132 h. T. 704. 

After this case add : — 

■ .] — See. now;, Finance Act, 1930 

(c. 28), s. 39. 

42. Add. Annotation : — Consd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 

59. Add. Annotation : —As to (2) Consd. Foscolo 
Mango & Co. v. Stag IJuo, JAd., [1931 J 2 
K. B. 48. 


PART II. SECT. 3, SUB-SECT. 1.— A. 

M. Licence — tS: interest in licensed 
premise's.] — The Intorwt of n (leceaHcd 

B erKon In the bunlneus ciirriod on In 
censed protnlses leased from him 6c 
In the lioense thereof is “ property " 
within Death Duties Act, lUOtt, s. 5, 
on the value of which his estate is 
liable for payment of estate duty over 
& above the amount of the valnation 
made under Valuation of Land Act, 
1908. — He Gilmkr, Public Tiutstkk 
r. Stamp Duties Coaui., [1929J 
N. Z. L. li. 61,— N.Z. 


•b. l^ovincial bontls exempt from 
mccessUm doty.] — Alberta provincial 
bonds, exempt from succossion duty, 
must be Included in the net value of an 
efOate in order to arrive at the per- 
centage of duty payable by any 
borieflciary, but such inclusion does not 
make the amount of the bonds subjc'ct 
to succession duty. — He Mills Estate, 
[19281 3 D. L. li. 106 : flM28j 2 W. W. 
R. 65; 23 Alta. L. K. 521.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
D. (b). 

46 li. By deed incompletely 

Fsdebal Comb, of Tax- 


ation t>. Tavlor (1929), 42 C. L. II. KO ; 
3 A. L. J. 05 ; 119291 ArgUH L. U. 109. 
— AUS. 

■ 0 . Gift made unthin three years before 
death — Alone if spent on improviny house 
— tyhethcr gift to wife.) — A husband & 
wife, with their children, lived U)gethor 
in a house wiilch belonpred to tl»o wife ; 
each onjoveil a separate income. The 
hiiHtiand paid to a builder with whom 
ho had made contracts almut 122,000 
for improvements & repairs to tlio 
house. A few* months later ho died at 
the ttffo of fifty -three. It was found 
that the transaction was not entered 
into with intent to diminish the value 
of the husband’s <;state, but that the 
object was simply to improve the 
family home in accordance with their 
ineuus & station in life ; & that there 
was no reason to believe that the 
husband would not enjoy the nomial 
span of life, or that ho would neoeHsanly 
preclecease his wdfo :■ — Held : the pay- 
ments did not ooostltute a gift te the 
wite of the deceased within Death 
Duties Act, 1921, of New i^aland, 
ss. 38, 39, so as to be doomed to be 
part of the husband’s estate for the 
purposes of that Act. — Finch v. 

1 


Stamp Dirrucs Coaiu., 11929J A. C. 
427.-— N.Z. 

sd. Fiharts in company issued to 

children of deceased — Payment by etna- 
pany*s cheque debited to deceased's 
personal account — Svltseefuent transfer 
of debits to children's uccourUs — tie- 
transfer of debits to deceased's account 
within three years of death.] — 1'er- 
PETUAL Trustee Co. v. Comr. ok 
Stamp DimKs (1929), 29 S. It. i.r.i: 
46 W. N. 5K ; rrusd., 43 C. L. U. 247 ; 
30 S. R. N. S. W. 215; 47 N. S. 

W. W. N. 108 ; (1930), Argus L. It. 
33.— AUS. 

PART II. SECT. 3, SUB-SECT. 2.— E. 

p i. .J — By an indenture 

who was entitled In fee simple Ui 
eertaiu lands subject to certain Iuumjsh 
then current, conveye<J the. lands to A., 
his daughter, for life, or until tho 
ijappenlhg of cei'bilii civents, with 
remainder to her children, in considera- 
tion of covenants by her to make 
annual naynients to him & his wife 
during their lives, & to Indenuiify Idm 
In respect of oovenante oontaliiod In 
the unexplred leases. T. & his wife 
predeceased tho daughter, Sc she 
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61. Add, Annoiaiion : — Held. Bird v. I. B. Comrs. 
(1924), 12 Tax Oas. 785. 

68. Add, Annotation: — FoUd. A.-G, v, Farrell 
(1980), 99 L. J. K. B. 605. 

68a. Dtoentalllng deed dc resettle- 

ment.] — By a disentailing deed & a deed of 
resettlement, A. d: his mother appointed 
property to trustees upon trust for the 
mother for life, Sa then upon certain thrusts 
for management. There followed a dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for A.*s 
sons, Sc with ultimate remainder to E. The 
mother died in 1925, Sc estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 

g aid £50 a month to A. the balance of 
icomo to E. In 1626 A. died, unmarried, 
Sc estate duty was claimed: — Held: A., in 
executing the disentailing deed Sc resettle- 
ment, had acted as a person '' competent to 
dispose of property within 1894 Act, 
8. 22 (2) (a). Sc the discretionary trust in his 
favour was a reservation by him of an 
“ interest ’* in the property within Customs 
Sc Inland Revenue Act, 1881 (c. 12), s. 38 
(2) (c). Therefore, by that sub-sect, read' 
with 1894 Act, s. 2 (1) (c), the property vrsjsf 
deemed to have passed on A.’s death Sc estate 
duty was payable. — ^A.-G. v. Farrell, [1931] 

1 K. B. 81 ; 99 L. J. K. B. 605 ; 143 L. T. 
639; 46 T. L. R. 587, C. A. 

72. Add, Annotation : — As to :2) Retd. Re Wilkin- 
son, Page V, Public Trustee, 11926] Ch. 842. 
76. Add, CUaiiona .-—94 L. J. K. B. 139 •, 182 
L. T. 717. 

90a. Trust established In England.] — 

Bv his will, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of Hong Kong 
where he was domiciled, devised Sc bequeathed 
his property, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during their 
or his lives or life, Sc on the death of tne last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only son of testator living at his death, 
wished to borrow money &, at the request 
of the lenders, he appointed, in England, 
fom new trustees of the will, three of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 


trus^ of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
Sc two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct. 
by virtue of the proceedings in the Ch. Div. 
Sc the orders made therein. The trust pro- 
perty was situate abroad : — Held : the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law Sc to Hong Kong property, 
Sc it h^ never lost that character or fallen 
within 1858 Act, s. 2, Sc the property was not 
liable to estate duty under 1894 Act, s. 2 (2). 
— A.-G. V, Belilios, [1928] 1 K. B. 798; 97 
L. J. K. B. 189 ; 138 L. T. 294 ; 44 T. D. B. 
214; 72 Sol. Jo. 49, C. A. 

94. Add, Annotation : — Apld. A.-G. v. Howe 
(1925), 94 L. J. K. B. 540. 

96a. Shares.] — Testator, a German 

subject, was, at the outbreak of the European 
War, entitled to stocks, shares, Sc securities 
in English, South African, Sc American cos. 
The ceHificates were in all cases situate in 
Londoh, Sc the securities themselves were 
transferable in London at the outbreak of 
war, Sc at the date of testator’s death. 
Testator died in 1915, in Berlin, being 
domiciled in Germany. By his will three- 
fifths of his property were bequeathed to 
German Sc Austrian beneheiaries, St two- 
ftfths to British Sc Polish beneficiaries. In 
1915 the will was proved in Germany by the 
exors. named therein. In 1922, grant of 
administration in England was m^e to pltf. 
By virtue of Treaty of Peace Ordei's, the 
whole of the interests of the Geionan Sc 
Austrian boned ciaiies became charged with 
Sc subject to the claims of the Custodian of 
Enemy Property. In 1922 all the fcJouth 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South AMca to administer 
testator’s South African estate, Sc estate duty 
in South Africa was paid by him in respect 
thereof. Some of the American securities were 
transferred to the American iUien Property 
Custodian, administration of testator’s Ameri- 
can estate was granted in America, Sc the 
securities were transferred to the American 
Custodian to bo distributed by the American 
administrator among the beneficiaries. All 
the remaining American securities, with the 
exception of a small balance, were released 
to pitf. by the English Custodian, in May, 
1924, pltf. filed a coriective aihdavit, including 
therein those of the American securities 
which had been released to him at that date, 
Sc he paid estate duty Sc interest in respect 
thereof: — Held: (1) all the shares were 


died leaving oliildreii. Her Ufa estate 
hod not dotemdued In her lifetime : — 
Ueid: the landii oomprlsod In the 
iudentnre did not form part of the 
dutiable estate of A. by virtue of 
soot. 108 (2) (A;) of ** Stamp Duties 
Act, 1920-24.** The dominant words 
of that provision are “ under or by 
virtue of any aflrreomont made by the 
deceased/* &: they mean that the pass- 
ing of the propetxy shall proceed from 
the volition of doooased. — Anous t>. 
Comb, of Stamp Dutibs (1930), Argus 
L. R. 337 ; 4 A. L. J. 18S.-~AIIS. 

— On survirino — By a marriage 

settlement made In 1870, £30,000 was 
settled upon trust to pay the tnoome 
to the eeRlor*B wife tor life, after her 


death to the settlor for life, & after 
the death of the survivor upon trust 
for the ohlldren or remoter issue as they 
should by deed jointly appoint, or 
in the absenoe of a Joint appointment 
as the survivor should by will or deed 
appoint. Sc in default of appohitment 
for the children as therein provided. 
The settlor died in 1923, without having 
ezeroteed the joint power of appoint- 
ment. leavlxur Us wife & children him 
surviving. For the purpose of death 
duty under the Stamp Duties Act, 
1920-1924, of R. 8. W. HeW ; as 
the settlement contained a trust to 
take elfoot ** after the death ** of the 
deoeased settlor ft in i^ereooe thereto, 
his property was to he *' deemed to 
Inolude^* the property subject to the 
trust, without deamdiiig the value of 


his widow’s life interest therein. — 
Habbtt V. Stamp Dimxs CIomb., 11929] 
A. C. 444. -A US. 


sf. Jointlu unth toAfe.] — In 1896 

a husband settled property in N. S. W., 
directing that the income therefrom 
should be paid to his wife daring their 
joint lives. Sc upon the death of cither 
of them to their daughters equally 
for their respective lives. The settlor 
died in 1014, Sc was survived by Us 
wife : — Held the settlement contained 
a trust ** to tkke effeot after Us ** (the 
settlor's) ** death " witUn Stamp 
Duties Act, 1898, of New South Wales. 
6. 58, Sc aooordlngly upon the death of 
the settlor duty under that seot. beoame 
payable. — ^Tbombon v. Stamp DoTtaa 
COMB., (19891 A. C. 460.— AOS. 
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locally sitilate in England & the adminis- 
trator waa bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the estate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death. — Re Asohrott, Clifton 
V. Straubs, [1927] 1 Ch. 318 ; 06 L. J. Ch. 
205. 

09. Add. AnnaUdion : — Ae to (4) Refd. Re 
Bateman, [1025] 2 K. B. 420. 

107a. .] — By settlements made in 

1006 A 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death In 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums trom 
the trustee of the settlements : — Held : ( 1 ) 
the transaction was a bond fide sale between 
mother & son, & no succession duty was 
payable ; (!') as to the claim for estate duty, 
there had been a purchase for partial 
consideration ” within 1894 Act, s. 3 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, A estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) ** partial 
consideration,’* in soot. 3 (2), meant something 
less than the full A fair value as between 
buyer A seller. — Re Batbran (Baronbbs). 
[1926] 2 K- B. 429; 96 L. J . E. B. 100; aub 
nom. Re Batbran (Babonesb), A.-G. v. 
Wbepord-Bkown, 134 L, T. 163. 


121. Add, Annotation : — A$ to (2) Refd. Re Barson, 
Public Trustee v, Sarson, [1925] Ch. 81. 

128. Add, Annoiatione : — Refd. Re Exmouth’s 
Annuity, [1925] Ch. 280 ; Re Drake, Drake v, 

^ Wilson, [1926] Ch. 659. 

128a. Land A chattels — > What are 

chattels.*’] — By an Act of 54 Geo. 8 an 
annuity of £2,000 was inalienably settled 
on Lord E. A his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, A tliat 
amount was paid into ct. A invest^ in the 
purchase of Consols. The 6fth Viscount E. 
died in Aug. 1922, A the sixth Viscount in 
Feb. 1923. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (5) upon 
the value of the Interest of the successor to 
the title in such sum of Consols, A if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or (6) to 
be treated as an estate by Itself : — Held : 

chattels ” in collocation with settled lands 
in 1894 Act, s. 6 (6), did not suggest personalty 
genoriilly, but those particular items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
A the sum of Cousols was not “ chattels ” 
within the Bub-se<!t., A must bo aggregated 
with the other prtjporty for the purpose of 
payiage8tateduty. -“/^e Exmouth’s Annuity, 
[1925] Ch. 280 ; 94 L. J. Ch. 208 ; 133 L. T. 
39; 69Sol. Jo. 411. 

129a. Where duly commuted — Not aggre- 

gated with unsettled property.] — Where 
estate duty has been commuted under 1804 


PART II. SECT. 4, SUB-SECT. 1. 

• I. 8. P. Bolmbs V. Stamp Duttbs 
OOMR., Iltt271 N. Z. L. II. 763.-~N.2. 

• il. IHacharge by eon of Uaitim. 1 

— A father granted a bond for £30,000 
in implomeot of an undertaking by him 
in blp seoond eon'e maniaae oou tract, 
in contemplation of the eon’s marriage, 
& in oonelderation of a conveyance 
executed by the son’s intended wife 
for behoof of the spouses. In the 
marriage contract the son accepted the 
obligations therein contracted by his 
father as In full satisfaction in any 
event of all legal claims for legitim 
or otherwise he might have upon his 
father’s estate. At the date of the 
marriage contract & of the bond the 
only claim to legitim possible to the 
son was in the event of his elder 
brother predeceasing hJs father. That 
event happened, A at the father's 
death the amount of l^tim to which 
the seoond son would have had a claim, 
had he not discharged it, was £35,000 : 
— Held .* the bond could not be 
regarded as a debt incurred by the 
lautor for full consideration in money 
or money’s worth wholly for deceased's 
own use A beneOt in the sense of 
1804 Act, 8. 7 (]>• A did not form a 
proper deduction in determining the 
value of his estate for the purposes of 
estate duty. — ^Lokd Apvocatb v, 
Wariibndbb’s Trubtbbs (1000), 8 
F. (CL of Sees.) S71.— SCOT. 


PART 11. SECT. 4, SUB-iECT. 2. 

•a. ” tnUreat in huHneee ie 

—1014 Act, 9, 15.1— A father A two 
of his eons carried on buidneae in 
uartoenhip. By a ro-arransemeot of 
the partnenhip relations the father 
aooQpted £134,646 in full of his whole 


rights in the o c'< firm A its assets, A 
agieed to allow this sum to remain us 
a loan to the new firm at 4 per o«*ut. 
intoroHt. on oondittoo that, if called 
up by him, or In any event on his 
death, It was to be repaid by ton yearly 
ln8t,:ilmente. 'The father contributed 
no capital to the new iirni apart from 
the loan, but bad an Interest In tlie 
prollts to the extent of a one-tenth 
Nharo. He died in 1922, leaving a will 
by which he bequeathed the residue of 
hlB estate, including the loan, to his 
family, A estate duty was duly paid 
thereon. The two sons came to an 
arrangement with their father’s exurs., 
under which the sous agn^ed U> repay 
the loon at once in rt^turn for a certain 
dtsoount ; A in settling with the exurs., 
they retained in the business the 
respective Hiiatr^s of the loan falling 
to them, by crediting themselves with 
the amounts in the books of the firm. 
Within two years of the father's death 
one of the sons died, A estate duty 
become payable on his estate. His 
exor. having claimed a reduction, 
under the above secL, of the estate 
duty payable bn the sum credited to 
the son in the firm’s books in respect 
of his share of his father’s loan : — 
Held : the father’s right to repayment 
of the loan was not an ** Interest In the 
business '* within the sect., A the sum 
standing in the son's name in the books 
of the firm was an interest in the assets 
of the firm. A was not identical with 
his father’s interest in the iu» credit 
of the loan.— Gut.s' v. Inland 
IlEVRNUE, 110361 8. C. 44.— SCOT. 

# 0 . .J — The proprietor 

of a wine A spirit bmiuess, by his 
trust-dlsposltloQ A settlement, directed 
his trustees to convoy the residue of 
his estate to his oaiy daughter on her 
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attaining twenty-five years of ago, 
with a destination over In the event 
of her predeceasing the period of oon- 
voyaoce, A to pay her the Incoiuo of 
the rutilduo until that date, lie 
dlrectod bis tnistises to sell the buslriesH. 
The daughter died eight days after 
testator, under the ago of twenty -five, 
A before the direction to sell had been 
implonentod. The trustees having 
claimed a rediiotJon, under Finance 
Act, 1914, s. 15, of the estate-duty 
imyable on the datighior’a death, in so 
far as aMHessuble on the value of the 
business, the Cutnrs. of Inland Heveuue 
rofus<Hl the claim: — Hrid : sect. 15 
applied, in respect that tiio bouotlcial 
pusHOHsiun A enjoyment of the resldite, 
iucludlng the business, bad passed to 
the daughter cn testator's death, A 
had again passed on her death ; A 
the trustees were, aceitrdlngly, entitled 
to the relief claimed. — W arkkn’h 
Trubtkks V. Inland Revenue, [1928J 
8. O. 800.— SCOT. 


PART II. SECT. 4, SUB-SECT. 4. 

d. Fur “ Charitable, ptirimeeji — In 
AuAralia <£• abroadt** read ** Charil- 
able jjurpoate — Jn Atietralia — 
abroad/* 


d I. .J — By Estate Duty 

Assessment Act. 1014, e. 8 (5), estate 
duty is not to bo assessed upon so 
much of the estate as is taxiueathed 
" for religious, scion tific, charitable or 
public educatiuijoj puriK>soB ” : — Held : 
as no contrary Intention appeared, the 
word " oharitaUe " was to be con- 
strued in lie legal A not its popular 
sense.— C bestekmam v. Federal 
CIOMR. OF Taxation, (1926) A. C. 128 ; 
95 L. J. P. O. 39 ; 134 L. T. 360 ; 42 
T. L. R. 121.— AUi. 




Cases English and Eicpibe Digest Supflehemt. 


Act, 8. 12t the property in respect of which the 
commutation has been made is not property 
on which “ estate duty is leviable ^ i^thin 
8. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable. — ^A.-G. v. 
Howb (Eaul) (1925), 94 L. J. K. B. 540 ; 
183 L. T. 801 ; 41 T. L. B. 610 ; 69 Sol. Jo. 
701, 0. A. 

181. Add. CUcctions : — affd. sub nom. Pabb v. 
A.-G., [1926] A. C. 239 ; 95 L. J. K. B. 417 ; 
134 L. T. 321 ; 42 T. L. B. 217, H. L. 

186a. Shares.] — Be Aschrott, Clifton v. 

Strauss, No. 90a, ante. 

186b. How ascertained — Special facts to be 

considered.] — Be Cabsbl, Public Trustee v. 
Mountbattbn, Nq. 22a, ante. 

137a. Bequests of shares of residue — Accruer clause 
— Calculation of value of Interest of deceased 
beneficiary.] — Viscount N. by his will & three 
codicils thereto disposed by clause 0 of his will 
of 74i hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
741 hundredths. By clause 10 it was directed 
that the capital should go in moieties to 

' charities. By an order made on July 28, 
1924, the income divided into one 

hundred & thirds. Two of the income bene- 
ficiaries had now died. On a summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any pei*son entitled to any sJiare of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously enjoyed by such person or upon 
the like proportion of the actuarial capital 


value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated A out of what fund the same 
was payable : — Held : (1 ) the property which 
assed on the death of any such person must 
e taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, A must be 
borne by the corpus of such estate. — Be 
Nobthcliffb, Abnholz V. Hudson, [1929] 
3 Ch. 327 ; 98 L. J. Ch. 65 ; 140 L. T. 300. 

147a. Payment by instalments — Real property — 
Land held in undivided shares — Effect of 
Law of Property Act, 1925 (c. 20), Sched. L, 
Part IV.] — Be Wheeler, Jameson r. Cotter, 
No. 209d, post. 

147b. .]~A,-G. V. Public 

Trustee A Tuck, No. 209e, post. 

155. Add. Annotations: — As to (1) Expld. Be 
Portman (No. 2), [1925] Ch. 294. Distd. Be 
Drake, Drake v. Wilson, [1926] Ch. 559 ; Be 
Lomer, Public Trustee v. Victoria Hospital 
for Children, [1929] 1 Ch. 731. Refd. Be North- 
cliffo, Arnholz V. Hudson. [1929] 1 Ch. 327. 

161. Add. Annotations : — Folld. Be Portman 
(No. 2), [1925] Ch. 294. Distd. Be Drake, 
Drake v. Wilson, [1926] Ch. 559. 

161a. .] — A rentcharge of £50,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life wdth remainder to the use of his 
eldest son during his life, to commence from 
their respective successions to the title A to 
be paid without any deduction except for 
death duties, A a similar rentcharge was 


PART II. SECT. 6. 

132 i. Aauf'cgo.ied properiu — Wluither 
propcri/li aggregated more than once on 
mine dmlh.] — T«Ht*ator, who hud fcwo 
BoiiH, H. & J., by hib will devinod cortaln 
ival preporty to biw son. H., In trUHt for 
H. for LIh luo, with romuiiider to H.’s 
children au U. Nhould appoint. 6c, if 
there Bliould be no bou of H. who should 
attain the age of 21 yearu, then in trust 
for hib, U^stutor’H, other son, J. 
Tobtator died In 1893. 6c H. outert*d 
into posHebbioD of the iandb under iho 
truBtb of the will. J. died bitebtate 
umnarried in 1897, leaving his brother, 
the said H., his heJr-at-law. By an 
order of the ct. made in 1908 it was 
doelared that on the death of J., iU took 
an estate for life, with a vested absolute 
interest in ixjinalnder, subject to beitur 
divested if ho loft issue, in the freehold 
lands devised by his father's will. 
aceordiD{?ly, that li. oouhl nuUco a 
valid testamentary disposition or 
otherwise dispose of his estate or 
interest In the lands. On the death of 
J., H. took out a grant of adiidnistni- 
6c paid duty in respect of (ho 
personal property which passed on tlie 
death of J.. but ho did not pay any 
estate dnty In i-espect of the contingront 
interest In the lands wldoh had lieen 
devised to J. by his father’s will. & 
which passed to him, U., as his 
brother’s heir-at-law*. H. died without 
issue ill 1920, 6c estate duty was paid 
by his oxor. on tho value of the pro- 
perty which jtsmed on his death, 
moludlntr tho lands in question : — 
Held : tho Revenue Oomrs. were 
entitled to claim estate duty on the 
death of J. in respect of his contingent 


estate in the lands which passed on his 
deatli to H., 6: tho mte of estate duly 
was to be calculated according to the 
value of that interest when it fell into 
possession on the death of H.. together 
with tlie value of the rest of the estate 
of J. — Uc U 'Connor’s. Kstatb, Hen- 
j)BicK V. Revenue Comrs., 11931] 
1. It. 98.- IR. 

•d. Degree of relationship — CaicukUion 
of — Ueyond Uiird degree.] — The words 

not beyond tho third degree ’* 
oceiirring in Deceased I’ersons’ Estates 
Duties Aot, 1921, Sched. (2), Part 11., 
para. 2, refer to tho method of calcula- 
tion aouordiug to the civil law*, in which 
the degrees were calculated up to tho 
common ancestor, & then down to tho 
beneticiary In question : —Held ; a son 
of a tlrst cousin of testatrix was beyond 
tbe third degvoe of relationship to 
testatrix, & the Conir. of Taxes had 
rightly assessed the duty payable in 
resi>ect of the benettt he took under her 
will, ill accordance with Sched. (2), 
F^art II., para. 3, of the said Act . — He 
Cook (1926), 21 Tas. L. R, 11.— AUS. 

B«. Selected class of relatives,] — 

Tho benefit of Estate Duty Assess- 
ment Aot, 1914-1922, s. 8 (6), extends 
to oil property which by force of the 
will, or by the law as to the distribution 
of tbe estates of intestates, paasos 
directly from testator or intestate to a 
member of the selected class, provided 
in tho case of u will that on the death 
of testator it can be shown, from the 
terms of tho will & by reference to tho 
state of his family, that the property 
must go directly from him to persons 
within tbe class A that in no oonoelvable 
event can it pass from the testator 
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to any person who Is outside the class. 
— Bmitu V. The Federal. Comr. of 
Taxation (1928), 40 C. L. R. 467 ; 
[1928 J Argus L. R. 189.— AUS. 

PART II. SECT. 7, SUB-SECT. 1. 

m i. .] — Smyth u. IIevenue 

COMliti., [ 1931 11. R. 643.— IR. 

m ii. At date of death — Property 

transferred by gift unthin three years of 
death .] — A mother transferred certain 
seouiiiies In gift to each of her children, 
the total value of tbe securities at the 
date of transfer being £406,662. She 
died within three years of tbe date of 
the gifts. Tbe value of the securities 
at the date of her death was £463,212 : 
— Held .* the value of the seciuitios for 
the purpose of estate duty was the 
value at the date of tbe donor’s death, 
& not that at the date of tho gifts. — 
fciTRATIlCONA, LORD V, INEAND REVENUE 
COMRS., 11 929 J S. C. 800.— SCOT. 


PART II. SECT. 7, SUB-SECT. 2. 

b i. Secured on home tS? foreign 

assets — Foreign assets alone suffid^ 
security .] — The estate *of a deceased 
I>er8on consisted of property in N. S. W. 
6: of property outside the State. 
Amongst other debts there was one of 
£32.279 which was secured by mtge. 
or charge over a part of his homo assets 
6c, also, over certain of Ids foreign assets 
w hJub were valued at £33,427 ; — Held : 
tbe case fell within Stamp Duties Act, 
1920, B. 109 (3), 6c in assessiiig death 
duty on the estate no allow*aucc should 
bo made for the debt or any part 
thereof.— SoLLAS v. Staaip duthcs 
C oMR. (1928). 28 S. R. N. S. W. 207 ; 
45 N. S. W, W. N. 52.— AUS. 
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limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son & other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the li. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders* over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen lialf-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, I 
remained unpaid. One of the questions for i 
the decision of the ct. at the original he.aring | 
of the summons (lie Porlman {Viscoiini)^ j 
No. 249, y)o«/) was as to wliat proportion of 
the balance remaining unpaid at the death 
of the third Viscount of tlie estate duty, 
which became assessable on tlie death of the 
second Viscount in respect of the L. estates, 
should be borne by tlu^ yejvrly rentcharge 
of £50,000, & it was adiiiiitfjd in argument 
that there was no difference in pnnciple in 
respect <»f ^hat unpaid balance between that 
duty & thst which w’as assessable upon the 
death ot the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, it wa.s directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid insttil" 
ments of estate duty assessable on the death 
of the second Viscount should be argued : — 
Held : the effect of 1894 Act, s. ) 4 (1 ), was 
to throw the incidence of the dut ^ ratably 
& in proper proportions upon all peraons 
becoming beneficially interested in the 
property upon which the duty was cen- 
stituted a first charge by force of sect. 9 (1) 
of the Act ; the rentcharge, or the abated 
rentcharge, must be dealt with, as regards 
these unpaid instalments, in the manner 
indicated in the original judgment ; & the 
order would be in the terms of the minutes 
prepared in accordance with that judgment. — 
Re PoRTMAN (Viscount) (No. 2), [1925J Ch. 
294 ; 04 L. J. Ch. 329 ; 133 L. T. 389. 

166a. Effect of hotchpot clause — Whether advances 
made over three years before death brought 
into charge.] — 7?« TomasMAciiE, Forbe.9 v. 
Public Trustee (1930), 69 L. Jo. 423 ; 169 
L. T. Jo. 519; [1930] W. N. 138. 

170a. .1 — Re Noriucliffe, Arnuolz v. Hud- j 

BON, No. 137a, ante, j 

186. Add. Annoiaiwn : — As to (1) Retd. Re \ 
Phillips, Lawrence v. Huxtable, [1931 ] 1 Ch. 
347. 

208. Add. Annotation : — Refd. Re Previt^, Sturges 
V. Previt4, [1931] 1 Ch. 447. 


PART II. SECT. 9, SUB-SECT. 1.— B. 

a i. .] — Bf his will testator 

directed that all his debts & funeral & 
testamentary exi>enBes should be paid 
as oonvoniently as might be after bis 
decease, Sl thereafter proceeded by bis 
will to devise &, bequeath all Ills real & 
personal property not otherwise dis- 
posed of : — Hdd : (1) estate duty was 
under the direction payable actually 
oat of the residuary estate : (2) in the 
event of the residuary estate betiur 
insufBdent to pay the estate duty, 

J.6. 


209a. Effect of Law of Property Aet, 1925 (o. 20), 

s. 16 (6).] — Re Mellish, Clark v, Buciian- 
NAN (1927), cited in [1929] 2 K. B. at p. 82, n. 

Annoiatinnji : — FoiUl. A.-G. v. Public Trustee Sc Tuok, [19291 
2 K. B. 77 ; Rt Wheeler, Jameson v. Cotter, [19291 2 
K. B. 81, n. Oistd. Re Kempthorne. Charles v. Kemp- 
thorne (1929), 49 T. L. H. 16; /fe Newman, Slater v. New- 
man, [1930] 2 Ch. 409. 

209b. .] — The above sub-sect, preserves the 

liability of real estate ti) pay its own duties.- — 
Re Morris, Skinner v. Sanders (1027), 71 
Sol. Jo. 472. 

209c. Incorporation of Form 8 of Statutory 

Will Forms, 1926.]- -Testator by his will, 
after making speciffc & pecuniary bequests, 
gave to his wife absolutely any freehold or 
leasehold house belonging to him & in wliicli 
be should bo residing at liis death. Ho 
(loclartHl that- all legacies thereby given should 
bo fi*ee of all deatli duties & devised & be- 
(pioathed all his residuary real personal 
estat-c to his trustees, &; c(pclarod that {inter 
aUa) Form 8 of the Statutory, "Will Forms, 
1925, should bo iiu'orporated in liis will so 
far fus it w;us applicable t-o his residuary 
estalH». The t)nJy real estate iostator 
possessed at the time of his death was a 
freehold house in which ho wa.s thou residing. 
Questions aros(^ ; (a) whetlier having regard 
to Form 8, clause t (<*), of tlie Statutory Will 
Forms, 1925, the estate duty payable in 
respect of testat<»r’s fi'eehold housii on his 
death sliould be borne by Uio tc^stator’s 
widow or by the residuary estate, Ac 
(b) whether u]M>n tlu? true construction of 
the will, the est^ate «S: succt^ssiori duties ]>ay- 
able by reason of tlui testator's diiutli in 
respect of the freehold house were payable 
out of the residuary estate -/f c/4 : (1) 

although the oxor. was "by reason of tlie 
firovisiorLS of La^v of Property Act, 1925 
(c. 20), 8. 16, now accountable for estate duty 
on realty, the incidence of the duty remained 
unchanged & was still charged by virtue 
of the Finance Act, 1891 (c. 30), s. 9 (1), on 
tlie realty in respect of which it was paid. 
Form 8, clause; i (c), therefore, had no api)li- 
cation, apart from the qiiestifin of con- 
struction the estate duty (7n the freehold 
house must be borne by the widow ; (2) on 
the true constnictit)n of the will testator Jiad 
used the word “ legaeies ” not in its strict 
sen.se, but as including the gift of the house 
in which he was residing at his death, 
although that house; w.as of freehold tenure. 
The e.stat<3 & succession duties payable by 
reason of testator’s dijatli in respect of tJ lo 
freehold house in question were therefore 
properly payable out of the residuary estaU;. 
Re pREViTIi:, STUiUiHis V. IhtKvrrt;, |193I] 1 
Ch. U1 ; 100 L. J. Ph. 286 ; 14.5 L. T. 40. 

209d. Land held in undivided shares — Effect of Law 
of Property Act, 1925 (c. 20), Sched. I., 
Part IV.] — Where an umlividod share in land 
disposed of by will has become subject to a 


flcatb loft a will. The rate at which 
duty was asseHsod was GJ per cent., 
& if the value of the settled property 
had not been included In the final 
baiamie, the rate would have boon 
41 por cent. The oxors. rjaimed that 
the truateoH ot tbo Bottlemeut wore 
liable to boar the diilerenoo : — Held : 
the Incidence of the duty was Kovomed 
by Death Dutieu Act, 1909, s. 31 (4), 
& the exon.* claim oould not bo eua- 
talued. — Blwiws v. Brown, [1924) 
N. Z. L. 11. 427.— N.Z. 


the life Interests were not liahlo for a t 
portion of the defloioucv, but tho 
annuitants & spocltic devisees of real 
estate should jointly contribut-o to tho | 
dcflcioncy. — (J aldwbll, etc. «. Fljcm- 
INO. [19271 N. Z. L. li. U.6.— N.Z. 

part II. SECT. 9, SUB-SECT. 8. 

•f. Jocp^egcUiun of teUUd funds — 
WhoU tsiatt tuMecl to duty at higher 
rate. I — Bcoeaaed made a settlement ot 
proiierty on her marriage, Sc oo her 
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statutory trust, the incidence of estate duty 
remains unchanged & where the exors. in 
such a case have, as exors., paid the estate 
duty on the share as a testamentary expense, 
the amount so paid is repayable to them by 
the devisee of the share, & the lepayment 
may, at his option, be by instalments. — 
Re Wheeler, Jameson v. Cotter, [1929] 
2 K. B. 81, n. ; 141 L. T. 322. 

Annotations FoUd. A.-Q. v. Public Trustee & Tuck. [1029] 
2 K, B. 77. IHstd. Re Kempthome. Charles v. Kemp- 
tbome (1029), 4n T. L. R. 16 ; lie Newman, Slater v. New- 
man, [1930] 2 Ch. 409. 

209e, .] — Notwithstanding the pro- 

visions of Law of Property Act, 1925 (c. 20), 
which abolish tenancies in common of land 
& direct such land to bo held by certain 
persons as trustees for sale upon statutory 
trusts, the death duty to bo paid on freehold 
land which just before the commencement of 
fjaw of Property Act, 1025 (c. 20), was held 
in undivided* shares, & in respect of which 
there have been no dealings since the com- 
mencement of that Act, is, oven where the 
duty only became payable after the com- 
mencement of that Act, deemed to be “ duty 
due upon an account of real property V 
within Finance Act, 1894 (c. 30), s. 6 (8), & 
under that sub-sect, as amended by Finance 
Act, 1896 (c. 28), s. 18, &: Finance Act, 1919 
(c. 32), s. 30, the duty may be paid by instal- 

, ments extending over a period of eight years 
with interest at 4 per cent, per annum as 
therein provided. — A.-G . v. Public Trustee 
& Tuck, [1929] 2 K. B. 77 ; 98 L. J. K. B. 
462 ; 141 L. T. 398 ; 73 Sol. Jo. 299. 

220. Add, Annotation: — Generally ^ Consd. Re 
Cassel, Public, Trustee v, Mountbatton, [1927] 
2 Oh. 275. 

226. Add, Annotations : — As (o (1) Apld. Re Laid- 
law, Wilkinson v, Lyde, [1930] 2 Ch. 392 ; He 
Trimble, Wilson v, Turton, [1931] 1 Ch. 369. 
Refd. He Sarson, Public Trustee v, Sarson, 
[1925] Ch. 31. 

227a. .]— By his will a testator who died 

on Nov. 3, 1915, directed that all legacies & 
annuities tliereby given should be paid & 
enjoyed free of death duties, & the question 
arose whether the exemption from duties 
was limited to duties payable on the death of 
testator or extended to those payable in 
future in respect of settled legacies ; — Held : 
the duties, other than the legacy duties from 
which the legatees were relieved, were those 
payable on the death of testator & not those 
accruing in "the future. — Re Laidlaw, 
Wilkinson v, Lyde, [1930] 2 Ch. 392 ; 99 
L. J. Ch. 463 ; 143 L. T. 761. 

229. Add, Annotation : — As io (1) Refd. Re Sarson, 
Public Trustee v, Sarson, [1025] Ch. 31, 

282. Add, Annotation; — Distd. Re' Laidlaw, 

Wilkinson v, Lyde, [1030] 2 Ch. 392. 

233. Add, Annotation : — As io (1) Refd. Re Sarson, 
Public Trustee v, Sarson, [1925] Ch. 31. 

234. Add, Annotation : — Refd. Re Sarson, Public 
Trustee v, Sarson, [1926] Ch. 31. 

284a. Bequest to pay duties — Duties payable at 
death of testator.] — Testator wlio died in 1912 
gave, by clause 7 of his will, certain shares 
to his exor. “ upon trust to sell so mahy of 
such shares as shall be sufficient to pay all 
my debts funeral &; testamentary expenses 


... & all duties of every description, 
including settlement estate duty where pay- 
able, to which my estates, both real & 
personal, or any pait thereof, shall be liable, 
&, subject to such payments, in trust for my 
son G. absolutely ” : & he devised & 

bequeathed his residuary real & personal 
estate to his trustee free of all duties upon 
trust to pay the income thereof to his wife 
during her life, & after her death in trust 
for his two daughters for their lives, with 
remainders over. The question having been 
raised whether the duties payable on the 
deaths of testator’s daughters under Finance 
Act, 1914 (c. 10), s. 14, were charged under 
or by virtue of clause 7 of the wiU on the 
shares bequeathed by that clause : — Held : 
what testator contemplated by clause 7 
was an immediate process under which the 
shares were to be sold & applied in paying 
duties which were presently payable, & 
under which, after those duties, had been 
paid, the residue of the shares or the proceeds 
were to be Jianded over to G. — Re Fenwick, 
Lloyd’s Bank, Ltd. v. Fenwick, [1922] 2 
Ch. 775 ; 92 L. J. Ch. 97 ; 128 L. T. 191 ; 66 
SoJ. Jo. 031. 

Annotations: — Apld. Re Trimble, Wilson v. Tnrton [1931] 1 
Ch. 3C9. Retd, lie Sutherland (Duke), Chaplin v. Leveson 
Gower, (1922) 2 Ch. 782. 

238. Add, Anyiotations : — Apld. Re Forder, Forder 
V, Forder (1927), 137 L. T. 538. Refd. Rc 
Sarson, Public Trustee v. Sarson, [1926] Ch. 
31. 

238a. .] — Re Jones, Lambert v. Col- 

bourn, [1928] W. N. 227. 

239. Add, Citations 94 L. J. Ch. 166 ; 132 L. T. 
339. 

243a. Gift of all legacies free from all death 
duties ” — Legacy construed to include devise 
of realty.] -/I’c Piievit6, Sturges v, Pre- 
viTiiJ, No. 209c, anie> 

244a. .] — An assignee for value of a 

sum of £10,000 to be paid “ absolutely &; free 
from incumbrances,” being part of a portions 
fund of £15,000 charged on settled land : — 
* Held : in the absence of a special contract in 
that behalf, not to be liable to pay a ratable 
proportion of the estate duty borne & payable 
by the portions fund upon the death of the 
tenant for life of the settled land. 

Sect. 14 (1) of the above Act provides for a 
ratable recoupment between the person who 
hiis paid estate duty in respect of property 
passing on death, & the person entitled to a 
sum charged on that property. It does not 
go on to provide for further recoupment by 
pei*sons entitled derivatively to vaiious parts 
of the sum so charged, but leaves their rights 
to be determined by their contractual 
arrfLngements . — Rc Brake, Drake v, Wil- 
son, [1926] Ch. 559 ; 95 L. J. Ch. 386 ; 134 
L. T. 362, C. A. 

246. Add, Annotation : — ^Retd. Re Postman (No. 2), 
[1026] Oh. 294. 

249. Add, Citation :~132 L. T. 440. 

254a. Beneficiary & residue — ^Equitable terms.] — 

Re Cassel, Public Trustee v. Mount- 
batten, No. 22a, ante, 

261. Add. AnnoiaJtion : — As to (2) Refd. Re Aberga- 
venny S. E., Abergavenny v. Nevill, [1926] 
Ch. 465. 

262. Add. Annoiaiion :-^Consd. Re Drake, Drake 
V. Wilson; [1926] Oh. 5ip9. 
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264. Add, Annotations:--- As to (1) Refd. Ee Drake, 
Drake v. Wilson, [1926] Ch. 550 ; Re Reeves, 
Reeves v, Pawson, [1928] Ch. 361. 

266a. Bequests to several charities successively— 
Intention to exonerate earlier charities.] — By 

his will dated 1911 a testator devised & 
bequeathed his residuary real & personal 
estate to his exors., the Public Trustee & 
another, upon trust fur sale & conversion 
after payment of his debts & funeral & 
testamentary expenses, he desired the balance 
(called his residuary trust fund) to be placed 
with the Public Trustee & the income paid 
to his wife for life. Testator then directed 
that after his wife's death four capital sums 
amounting to £10,000, free of estate duty & 
settlement estate duty but not free of legacy 
duty, shoiUd be set apart the respective 
income paid to certain life tenants respec- 
tively. By clause 9 testator directed that 
on the cesser of the respective life tenancies 
the respective capital sums should bo paid to 
thh'tecn charities thereinafter named “ in 
the order of priority in which the names 
appear in this my will as far as the mon(;v 
will go, no. I being first paid ; no. 2 next k 
so on, t ha' is to miy : ” Testiitor then 
onumeratetl thirteen conseciitivo charities, 
giving nos. 1 to 10 £500 apiece; no. 11, 
£1 ,000 ; & nos. 12 & 13 £2,000 apiece, thereby 
exhausting the £10,000. "IMie residue, after 
providing for the settled £10,000 was given to 
a daughter. Testator died on June 11, 1914, 
before Finance Act, 1914 {c. 10), s. 14, 
abolishing settlement estate duty & the reJitjf 
thereby conferred, was passed. J'he estate 
was cl<;ared ^ the residuary trust fund paid 
U) the Public Trustee, who paid die income 
t<» the, wife till lier death on JuJy 1, & 

then set apart t he £10,000 settled legiw'ios. 
One of these was imnKHliately distributabl*., 
without furthe-r payment of estate duty, 
owing to tlio life tenant having jjredeceased 
the wife; hut cjn the n,‘ss(U' of subse.quent 
lile tenaneit?s estate duty would be payable, 
tV the Public Trustee therefore issued a 
summons Uj determine how it was to be borne, 
as betwenm the successive charities : — Held : 
clause 9 conferred an absolute priority as 
between the successive eharities, was 
sulTicient as betwetm the earli<ir A the later 
charities to exempt the former from their 
j)rimd facie statutory liability to contribute 
to the estate duty under J^^inance Act, 1894 
(c. 30), s. 8 (4). — Re LrjMKR, Public Tuustre 
V, ViuroRiA Hospital for Ciiiluupjn, [1929] 
1 Ch. 731 ; 98 L. J. Ch. 201 ; 140 L. T. 087. 

265b. Devise with option to sell to specified person 
— Purchaser to pay annuities &. road charges — 
No reference to death duties.]— I’estfitor, by 
his will, devised land to P. subject to the 
payment of certain annuities, of road-makuig 
charges for which testator was liable, & of 
estate &: other death duties, & subject also to 
the proviso that if within twenty-yeam of 
testator’s death P. should desii*e to sell the 
land, he was to give the Governors of the N. 
Grammar Schc^l the option of purchfisiug the 
land at the price of £300 an acu’e, such offer 
to be subject tc» the payment by the Govemore 
of the said annuities & road ch.argeB, & accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, w^is in 
fact worth £670 an aero at the date of the 
testator’s death. In accordance with the 


condition P. offered it to the School Governors 
at £300 on acre, Sl the offer was duly accepted 
»fc the land sold & conveyed to the Governors 
for £0,688. The value of the land for the 
purposes of death duties was assessed at 
£14,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate ^ 
succession dutit^s levied upon the value of the 
property : — Ucld : that the Governors having 
acquired the land, not under any disposition 
by testator, but by the voluntitry act of P. 
in selling insl-ead of retaining the property, 
tt>ok no benclib under testator’s will, & 
they ac(pured the land expressly subject to 
annuities Si road-making cluirges, but 
impliedly fn^e fmm any charge for deatli 
duties. — Re (\>c1vRiiill, Macicanrss v. Per- 
ciVAL, [1929] 2 Oh. 131 ; 98 L. J. Ch. 281 ; 
141 L. T. 198. 

271a. By devisee — Estate duty on undivided 

moiety of land paid out of residuary estate.] — 
Itc Mp:LLisit, Clark v. Buchann.vn (1927), 
cited in 11929] 2 K. B. at p. 82, n. 

Annotations : — Folld. /ir Whoelor. .Tamoson v. Cotter, [19291 
2 K. 11. 81, n. Reid. A.-U. v. Tuck, Public TruHU>o. il»29J 
2 K. B. 77 ; lie Komptbonio, CharloH r. KoinptUoruo 
(1929). 4(1 T. L. H. l.'»; Jie Nowiaan, Hlator v. Newman. 
11930) 2 Ch. 409. 

271b. — — ,] -He WiiEKLER, Jameson 

V. (XrrrRR, No. 2U9d, ante, 

272a. Surrender of Victory Bonds — Amount repay- 
able — Whether assessed duty or market value.] 

— fie TiuRiiURi^r’s SiQrrLiSMBNT, Wyait V. 

Tioeiiurst (19/>0), 170 L. T. Jo. 9; [1930] 

W. N. 100. 

274a. Out of corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assessment of estate duty on an 
inalienable estate seUhid by Act of Parlia- 
ment is not mad<* until aftfu* tlu' passing of 
Finance Act, 1922 (c. 17), although sulTlcierit 
money has before t he pjissing of th(‘ A(^t been 
paid over U> l)\e Iidand Uovonuo, the duty 
is still unpaid witliin Me<*-t. 44 of the Act A:, 
at the option of tiie tenant in tail in pos- 
se.ssion, may i)e. raised Si paid out of the 
corjais of the HeMhul estati^. A person en- 
titled t/<j a renteliai ge on such an estate under 
a private Act of Parliament which gives the 
owner for the time beiug of the estate the 
right t<> create a rentcliuriM* is not <mtitled to 
•.‘xerciso a sirriilat* option, ’Phe estate duty 
is payable f>ut of th(‘ r(*ntcliarge itself. — 
Re AliKROA VENN Y HlSrrLEP RsTATEH.AnEllOA- 
VENNY (Maiub’ih) V. Nevill. 1 1926] Ob. 465 ; 
95 L. J. Cli. 289 ; 134 L. T. 662 ; 70 Hoi. Jo. 
634. 

277a. Deduction of Income tax.] — In 

accordance with 1806 Act, s. 18 (1), 

trustees paid to the C’rown certain sums of 
interest on unpaid estate duty without 
deduction <>f income tax : — Held : for the 
urposes of assessment Uy income tax under 
ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were n(»t en- 
titled to any deduction therefrom in respect 
of the intertjst on estat/O duty pai<l by 
them. — iNVRRrxYDE’H (Lord) Trustees v. 
Millar, [1924] A, C. 580; 0 Tax Cas. 14 ; 
fcub nom. iNVEiuxYDE’a (IvOrd) Trosteks v. 
Inland Revenue (3omr8., 93 L. J. P. (3. 206 ; 
131 L. T. 739. H. L. 
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Part 111— Settlement Estate Duty. 


287* Add. Annotation: — Retd. Ormond Invest- 
ment Co. V. Betts, [1028] A. 0. 143. 

288. Add. Annataiiona: — Reid. i^Byder & Stead- 
man’s Contract, [1027] 2 Ch. 02; Ormond 


Investment Co. v. Betts, [1028] A. 0. 143. 

I. Add. Annotation: — As to (1) Consd. Re 
Alington & Xi. 0. C.’s Contract, [1927] 2 Ch. 
263. 


Part IV. — Legacy Duty. 


346. Add. Annotation : — Refd. Jones v. Wright 
(1027), 44 T. L. R. 128. 

349. Add. Annotation: — Refd. Jones v. Wright 
[1928] A. C. 143. 

369. Add. Annotation : — As /o ( 1 ) Refd. Ormond 
Investment Co. v. Betts, [1928] A. 0. 143. 

384a. Gift of equitable life interest In personalty — 
Absolute interest on payment of debts in life- 
time of life tenant— Beneficiary legatee.] — 

Testator by his will conveyed to trustees all 
his personalty in Scotland, after providing 
for the payment of his debts, dii*ected the 
trustees to make an inventory of the col- 
lection of “ marbles, bronzes, objects of 
vertu, buhl, pictures, ornamental china, & 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-pmt use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of 1)., the trustees should 
convey the whole of the personalty by deed 
to I). The debts were paid in the lifetime of 
D,, but the art collection was never conveyed 
by the trustees to him, but was held by them 
during his life : — Held : the collection had 
vested in D. as beneficial owner, & that his 
estate was liable to pay duty thereon. — 


Hajulton (Duke) v. Lord Advocate (1892), 
68 L. T. 94 ; 1 B. 70, H. L. 

405. Add. Annotations : — Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669 ; A.-G, v. Yule &; 
Mercantile Bank of India (1931), 146. L. T. 9. 

413. Add. Annotation : — Apld. A.-G. v, Belilios, 
[1928] 1 K. B. 798. 

414. Add. Annotation: — As to (2) Consd. A.-G. for 
Alberta v. Cook, [1920] A. C. 444. 

430. Add. Annotations : — Refd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 688; 
lloss V. Ross, [1930] A. C. 1 ; Peal v. Peal 
(1930), 143 L. T. 708; A.-G. a. Yule & 
Mercantile Bank of India (1931), 146 L. T. 9. 
448. Add. Annotation : — Apld. A.-G. v. Rudge, 
[1928] 2 K. B. 515. 

462a. Settled articles not yielding income.] — For 

the purposes of legacy duty the value of such 
articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator.— A.-G. v. Rudge, [1928] 2 K. B. 
515; 97 L. J. K. B. 710; 140 L. T. 530; 
44 T. L. R. 708 ; 72 Sol. Jo. 487. 

676a. Direction to pay legacies free of duty.] — 

lie Tanqueicay, Sewell v. Woodfield, 
[1924] W. N. 142 ; 59 L. Jo. 252 ; 157 L. T. 
Jo. 324. 

677. Add. Annolaiion : — Dlstd. Re Tanqueray, 
Sewell V. Woodfield, [1924] W. N. 142. 


Part V. — Succession Duty. 


591. Add. Annotation; — As to (3) Refd. Jackson’s 602. Add, Annotation: — As to {!) Consd. A.-G. v. 
Trustees v. Lord Advocate (1920), 10 Tax Belilios, [1928] 1 K. B. 798. 

Cas- 400. 


PART IV. SECT. 2, SUB-SECT. 2. 

884 ii. Subjeri U) condition ,] — 

A will contained tho folio wine: pro- 
vision : *' 1 dosire that J. S. Bhall 

fWHlHt my wife in the workin«r & 
xnanaaomeut of my property diiririRr 
her 11 x 0 , or as long as she ivt^xis any 
intorest theroin, & in rocufpiitlou of 
such HorviooH I direct that my said 
wife shall pay to J. 8. an annuity of 
fifty pounds, the first payment to be 
made at the expiration of twelve 
months from my decease, but such 
annuity shall only be payable so long 
as the said J. S. shall act as aforesaid : 
— Held : this oonstitutod a legacy to 
J. 8., In respect of which he was bound 
to furnish an aooonnt to the Revenue 
Comrs.. & to pay such duty as might 
be assessed thereon.— Kkvknuxc Comrs. 
t>, SHIIU.BV 9c Brown, 11930] I. R. 45. — 


PART IV. SECT. 3. 

0 i, Not regbricled to purposes in 

Province .] — Application by exors. for 
determination of oertaiu questions 
arising under a will whereby tostatiix 
bequeathed '* unto the society called 


tho British Union for tho abolition of 
vivisection $75,000 free of legacy 
duty Held : 9 Edw. 7, c. 12. 

B. 6 (2), absolving from 8Ucco.sHiou 
duties ** property devised or bequeathed 
for religious, ohoiitable or educational 
puriJoscs to be carried out In Ontario,*’ 
only applied to objects which must of 
netx?saity bo oanied out in Ontario, 
not to those which might be carried out 
lu Ontario without occasioning a broach 
of trust , — Re Gwynne (1912), 22 
O. W. R, 405 ; 3 O. W. N. 1428 ; 6 
D. L. K. 713.— CAN. 

PART V. SECT. 1. 

•g. Dish'nei from estate probate 
dutv — A pplication of doctrine of mobUio 
scQuantur persemaTU,]— Ontario Suc- 
cession Duty Act is a succession duty 
Act, 8l not an estate & probate duty 
Act ; the duty is Imposed on the 
succession, & the doctrine of mobilia 
setjuuntur personam applies. — Erie 
Beach C30. v. A.-0. for Ontario, 
11928) 1 D. L. R. 789 ; 61 O. L. R. 607 ; 
revsd.. 40 T, L. R. 88. P. O.:affo., 
{19291 2 D. L. H. 754 ; 69 O. L. R. 469. 
—CAN. 


PART V. SECT. 2, SUB-SECT. 1. 

599 i. “ Property *’ — Transfer of 
stock, etc., to wife — Dieidends paiti to 
h^tsband.] — Held: deoeawed retained 
an IntercHt in thi? gift to his wife to the 
oxtont of tho dividends to bo derived 
therefrom, & the stock, etc., were 
subject to succession duty. — Fowkks 
r. Minister of Finance, [19271 2 
D. L. R. 717 ; 38 B. C. R. 395.— CAN. 

PART V. SECT. 2. SUB-SECT. 2.— A. 

g 1. .1 — Re Lettridob (B. C.), 

[1927] 3 D. L. R. 250.— CAN. 

■h. Insurance policu.]-^A policy of 
life-insurance on the life of the manager 
of a CO. was taken out at the Instance 
of the CO. Assured, the manager, 
signed tho application. The co. was 
named as sole beneficiary. Tu’O years 
later the oo. transferred for a cash 
consideration its beneficial interest in 
the policy to the assured : & on his 
application his wife was substituted as 
beneficiary. Thereafter the premiums 
were paid by or on behalf of assured. 
Later the aasured created a trust fund 
oompxiaing (inter alia) aaid policy. Sc 


8 
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622. Add. Annotation : — Generally^ Refit. Parr v. 
A.-G.ai926] A. C. 239. 

627. Add. Annotation : — Refd. A.-G. v. ParreU 
(1930). 99 L. J. K. B. (505. 

632. Add, Annotations ; — As to (2) Refd. Tilling- 
Stievens Motors v. Kent County (Douncil & 
Transport Minister (1928), 97 L. J. Oh. 371 ; 
Inland Revenue Comi's. r. Dalgety & Co. 
(1929), 98 L. J. K. B. 542. 

660. Add. Annotation: — As to (5) Refd. A.-G. v, 
BelUios, [1928] 1 K. B. 798. 

662. Add. Annotation : — Refd. Parr v. A.-G., 
[1920] A. C. 239. 


666. Add. Citation :--132 L. T. 609. 

694. Add. Annotation : — As to (8) Refd. PaiT v. 
A.-G., 1192(5] A. C. 239. 

699. Add. Annotation: — As to (1) Apld. A.-G. v. 

Farrell (1930), 90 L. J. K. B. 606. 

714. Add. Annotation ; -Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

718. Add. Annotation: — Dlstd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

719. Add. Annotation : — Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

724. Add. Annotation : — Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 


at the request of himsolf & wife the 
truRtoo wan RiibHtitutod aw beiielielary, 
&, at the time uf anaured'H dcatli, the 
trustee held the policy purnuunt to 
the teruiH of said trust : — field ; the 
policy waH dutiable uudur scot. 7 (2)(e) 
of iJuccuBKiou Duty Act, IU:10, as au 
“ Interest purchased or provided by 
the deceased . . . to the exteut of the 
beueflcial interest ao-cruinar ... on the 
death of the tleceased .” — lie Tiiackem 
Estate, IlSKU] 1 VV. W. 11. »7 ; 1 
D. L. H. 1015.- CAN. 


•1. .] — lie Bvhne Estate, [1S3] J 

1 W. W. R. 228. -C \N. 


PART V. SECT. 2, -UB-SECT. 2.— B. 

624 i. When etu't-ession aceruat .] — 
Stamp Duties Comr. (Queensland) 
t>. Donaldson (1927), 39 C. L. K. 5.39. 
—A US. 

am. Annuifp.”] — lie Cowan 
Estate, [1931] 3 W. W. K. 357.- CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

b i, Person entUled after death 

of sacceesirr before, properly paid ov<r. ] — 
Where a Rhare In a rtmidiiary estate 
was not paid to the residuary devifl(^c 
during her llfelimo but paHsed under 
her will, her death <iccurrinif eiirbteen 
mouths after that of testator : — Held : 
the Crown was onlitlod to succesRlon 
duty tlitreon, altlioiurh fiucees«ion 
duty had been paid i)y the oxors. 
under the first will on the residuary 
estattL— '7?e Iainn Estate (B. Cj, 
[1925 j 2 VV. W. II, 008. - CAN. 

h ii. Jiesiduary yift in trust for j 

Presbyterian Church of New Zealand — j 
For purpose of aasisling foreign mis- 
sitjnary u'orlc.] — Held: the Presby- 
t^'riau cliuixdi was a '* successor " under 
Death Duties Act. 1921, s. 10.— 
Perpetual Trustees, Estate & 
Aoenvt Co., Ltd., oe New Zealand r. 
8 ta.mf Duties CJomr., 11927] N. Z. 
L. 11. 7H.— N. Z. I 

PART V. SECT. 2, SUB-SECT. 6.~ A. 

070 iv. Dontw of trust fund- 

SuccessUm IhUies Act. R. S. A., 1922 
(c. 28), 0.1 — A.-G. OF Alberta v. 
Cowan, 11926] 1 D. L. R. 29 ; I192G] 
8. C. R. U2.— CAN, 

PART V. SECT. 2. SUB-SECT. 6.— 
B. (b). 

st. Sitccession Duty Act. 1915 (c. 27) 
{N. B.) — AhmduU power of appoint’ 
tneui.)— pRovi vciAL .Sp/tiet ary -Trea- 
surer ». Schofield (N. B.), [1923] 2 
D. L. R. 1144.~-CAN. 


PART V. SECT. 2, SUB-SECT. 7.— A. 

p 1. Bonds issued by Dominion 

Oovemmerd to testator resident in wo- 
vince. j — Certaiu bonds were issued to a 
testator resident in Alberta by the 
Govt, of Cauada under statutory 
authority, & on his death his exors. 
ndsed the question whether siioeesRlon 
duties with respect to the bonds were 
assessable by the Province of Alberta 
under Succe^on Duties Act of Alberta, 
8. 27, which provided that all pro- 
perty of the owner thereof situate 
within the Province 6c passing on the 
death shall be subject to succession 
duttoe.** The bonds passed on the 


death of teatetor. The reglRtor of 
bondholders was at Ottawa In Ontario : 
— Held : as the bonds constituted a 
Rtatutory obligation they were debts 
by Ri»ecialty 8: therefow^ in r>oint of 
liablity to taxation bad their local 
Rituatiou at the testator’s place of 
residence in Alberta & were subject 
to the duties In question. — Boyal 
Trust Co. v. A.-O. for Alberta 
(1929). 4G T. L. R. 2.5.— CAN. 


PART V. SECT. 2, SUB-SECT. 7.— B. 

718 i. Realty outside province — 
Devised umler trust far sale~-Testator 
domiciled in protHrice.] — Whoi'C by the 
will of t^'stator. who dieil df>m]cllcd 
in British Columbia, land outKldt» the 
province is devised to a trust, ot5 under 
din?ctJon to convert it Into money, 
it is not, wlille at least It Is yet unsold, 
subject to dut y umler SuccchhIoii TUity 
Act, H. S. 6. a. 1921 (c. 244).— 
Alexander r. A.-G., 09271 1 1). L. H. 
602 ; [19271 1 W. W. R. 143; 38 

B. C. R. 28.--CAN. 

q 4 . — — . Agreement for «ah».l 

— V., rosideiit & domiciled in U.S.A.. 
agrc'.ni by writing under seal to sell 
'a’Hj ov.'ned by him In the province of 
AJb'';*a, the purchaser going into 

e ossosslori The purchase-money was 
5 be piiit., 'Aith IntcrvHt, in U.8.A. At 
V.*8 death in U.8.A., thcrt> was u 
balance owing Mm tmeier the agree- 
ment : — Held: V., at his death, was 
the owner of pror»erty situated in 
Alberta or of an Interest In the land, 
liable to duty in Alberta under Sucp 
cession Duties Act, 1914 (c. 5). the 
quest ion not being determined by the 
loeatit.y of the debt, but by the nature 
of the interest held by dewsased in the 
Alberta land.- Vauoiin v. A.-O. for 
Alherta, [1924] 3 D. L. R. 407 ; 2 
W.W. U.821 ; 20 Alta. L. R. 424. - CAN. 


■k. Mortgages on lantl outside pro- 
mnee—Oumer dtmiicUcd within prf/vince. ] 
— Held : Huhjfxrt to duty under 
Huccesslon Duty Act. R. 8. B, (b, 
1924 (c. 244).— fee PARKER, [1926] 
1 D. L, R. 783 ; [1926] I W. W. K. 
lH)r> ; 60 B. C. R.— CAN. 


PART V. SECT. 2. SUB-SECT. 7.-0. 

Hj Shares^ held in company 

incorporated ^n ioovince .] — Shares in a 
CO. incorporated in Outaiio, wUhih wore 
recorded In tbo name of a foreigner 
domiciled in the State of MichiguTi, who 
died there, were hold not liable Id 
succession duty in OnUirlo. — PJitiK 
Dearth Co. i. A.-G. fob Ontario, 
[1928] 1 D. L. R, 739 ; 61 O. L. R. 507 ; 
rci:8d., 46 T. L. R, 33, P. C. ; affg.. [1929] 
2 D. L. R. 754 ; 63 U. L. H. 469.— CAN. 

k i. .] — Held : subject to 

duty under Succession Duty Act, 
R. 9. B. C.. 1924 (c. 244).—/^ Suo- 
CKH8ION Di^ry Act, A.-O. fob BRfTiwi 
Columbia v. Wilhon (B. C.), [1926] 
4 D. L. R. 139 ; fl9271 1 W. W. U. 
265.— CAN. 

k ii. .1 — Twtator, whose 

domicil was In Ontario, poHsossed 
seourlties, wWch were In a safety 
deposit box in a bauk in Michigan : — 
Held: the securities were subject to 
duty under Succession Duty Act, 
B. S. O., 1914 (c. 24).— A. -G. FOR 


Ontario v. Baby, [19271 1 D. L. H. 
1105 ; 60 O. L. R. 1.— CAN. 

k iil. .} — Debenture stock 

of u city In Nova Heotls, transferable 
ik. redeemable at the ofilco of the city 
tretiHurtT. & money in a bank at the 
Fume city, belonging to tewtator 
dorniciiiMl in New linmswlok i — Held: 
not llabl(\ to duly under Suocesuion 
Duty Act. C. 8., 1903 (c. 17).— 

Rfj'Kivfr Gevfrat. of New Hrunb- 
w irK V. Rosrorouoh (1915), 43 N. B. R. 
258. - CAN. 

n i. Specialty debt .] — A mtge- 

debt due in New Bninswiek at the time 
of the foreign credit or’e death Is pro- 
perty of the crtuiltor’s estutt? wfiich 
mav be liable to duty under 
Duty Art, 1915.- Royal Trust C’o. 
t>. [‘ROVINCIAL HeuUKTARV, TREASURER 
oi Ni W nuuNSWiuK, [1925) 2 I). L. U. 
49: n 92.51 S. C. K. 94; rnm., 52 
N. n. R. 21.— CAN. 

n li. -- — .1- Specialty debts 

secint^d liy bond & mtge. of rt>al estate 
situate in Nova Scoria, the ItondM & 
mtg**fi. b*‘lng in the p(»HHOMFlon of 
U^staU)r in New Rrnnswlck at ilie time 
of his (buith 'Held : liable to duty 
under Suec'esrilon Duty Aet, C. S., 1903 
(c. 17).— UK'naiYER General of New 
BUUNHWKMv’ W. JlOSBOROUOlI (1915), 
43 N. B. R. 258.— CAN. 

o i. Registered outside 

proH7icr,.}- • A banking co., with a head 
office at Montrfuil in the Province of 
Quebec, bad power by statute to main- 
tain ill any i>rovlnre a registry office 
at which alone shares bold by d^hI- 
dentrf in that nrovinee wore to be nigis- 
tertid & could validly be transferred. 
A. resided at Halifax in the Province 
of Novo Scotia, & died there, owning 
shan's reglntered at an office of the 
CO. a! Halifax under the above sta- 
tutory power. Under Siie<v»8oion Duty 
Aet (Qne.), 1909, art. 1376, duty was Im- 
poHod upon “ property a<*.t uuUy situate 
within the province, whether the trans- 
misslori takes place wlt.hiu or without 
the province": — Held: as the owner- 
ship of the Hbart’H could bi> effect Iveiy 
dealt with only in Novo Scotia, they 
were not properly situate in Quebec, 
& the claim (Mjuld not he maintained. 
— Brash AHD v. Smith, [1925) A. C. 
371 ; 94 L. J. P. C. 81 ; 132 L. T. 647 : 
41 T L. R 203.~-€AN. 

O li. - — f - Cl/TTI.VO V. 

R.. (19.30) 2 D. L. R. 297. CAN. 

r i. Por the paragraph In the original 
lime substitute the following para- 
graph : — 

Owner not domiciled urlthin 

jrrovince — Recogniluni of status of 
**wnrr«.’’] — If a person domiciled In a 
country whoso laws permit polv- 
gurnouH marriages Is married there to 
two wives. & dies while still domiciled 
there though temporarily residing in 
British Columbia, Uie status of the 
wives will Ijo r<*c<igfiised by the eta. 
of British Columbia for the piinmso 
of fixing the sucoosslon duty payablo 
on property in British Columbia going 
under doof^ased's will \a) each of the 
wives.— -Y ew v. A.-O. for Britibh 
Columbia. (1924) 1 D. L. U. 1168 : 1 
W. W. R. 7.53; 33 B. C. R. 1^9; 
revsg. S. C. sub nom. Re Lee Cheono, 
119231 1 W. W. R. 867 .-^GAN. 
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725, Add. Annotation : — Refd. A.-G. v. Belillos, 
[1928] 1 K. B. 798. 

726. Add. Annotation: — Consd. A.-G. v. Belilios, 
[1928] i K. B. 798. 

732. Add. Annotation: — Distd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

756a. .] — Re Bateman (Baroness), No. 107a, 

ante. 

766. Add. Annotation : — Consd. Re Bateman, 
ri926] 2 K. B. 429. 

777a. Devise for life “ free of all duties — 

Liability for succession duty on death of 
tenant for life.] — Testator devised “ free of 
all duties ” certain premises to his trustees 
upon trust to permit 8. to have the use & 
occu]mtion of the same during her life, & 
after her death he directed his trustees to 
stand possessed thereof in trust for M. 
absoluUily in fee Kimi)le. He also devised 
& bequeathed the residue of his real & 
porsr)nal estate to his trust<3es upon trust, 
after payment of his debts, funeral Si, testa- 
mentary &. trust expenses & legacy, succes- 
sion & other duties, t<i divide the same into 
thirty-four equal parts, & to stand possessed 
/if one of such equal parts in trust for each gf 


thirty-four residuary legatees named therein. 
A question arose whether the succession duty 
payable on the death of S. would be payable 
out of the residuary estate or out of the 
property so devised & by the person or 
persons entitled thereto upon *her death : — 
a eld : upon the true construction of the 
will the words “ free of all duties ” applied 
only to the succession duty presently payable 
on the death of testator, & did not extend to 
the succession duty payable on the death of 

S. — Re Trimble, Wilson v. Turton, [1931] 
1 Ch. 369 ; 100 L. J. Ch. 73 ; 144 L. T. 612. 

796. Add, Annotations : — Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184. Refd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

796a. Finance Act, 1925 (c. 36), s. 24.] — 

Circumstances (see No. 90a, ante) in which : — 
Held : succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. t>. Beliuos [1927] 2 K. B. 439 ; 43 

T. L. R. 669 ; revsd. without affecting this 
point, [1928] 1 K. B. 798, C. A. 

799a. .] — Where a person, who has succeeded 

to the life interest in leasehold property, 
subsequently receives the rack rents from 


PART V. SECT. 3, SUB-SECT. 1. 

. tl. JJeclaraturn of trust several years 
before death.\ — Ten yearn bofoiD IiIh 
death an owner of del ontures oxecviU'd 
a declaration of tnuHt whereby he 
Ueclared thet ho held them in triiMl for 
IiIh childrtMi & deposited the deboo' ui*c8 
& the doclarntion in a liank where (tiey 
remained until hin death. He never 
rocedvod any tienefU from the 
dobunturt'A. & ther«* waa no ovldeneo 
of any Hciionu* or renervatlon wherei)y 
ho rotalimd any licneflebd InU^rent. 
No part of the income was paid to tlie 
bonef1<*iarieH. init tl»e triintee iiiv(‘st.<;d 
it in tnnt or pbu'ed it to tl»e ert;dlt <»f 
H triiHl account in the same Inink wlienf 
It aocumuluted until he died //f ; 
the fund wan not liatde to NucceHHion 
duties umler Hucecasiou Dutlea Act, 
It. 8. A. Iir22 (c. 28 ). — Cowan v. 

2 1). h. R. 047 ; 119251 1 

W. VV. R. 093; 2i Alta. L. R. 241 ; 
ret^sd.. 1 I). L. H. 29.— CAN. 

PART V. SECT. 8, SUB-SECT. 7. 

ei. Validity.] — There Is nothiiiK 

In SticeoaHlou l)uty Act, 1923 (c. 13), 
or other statute's of SuNkutchewan 
to prevent a testator from dlrt'ictlng 
that iegaeies he paid free from suo- 
ooHsJon duty . — Jir Anukrson Estate, 
Canada rKUMANENT Tuist Co. r. 
MoAdam, 119281 4 I). L. K. 51 ; 11928] 2 
W. W. R. 306 ; 22 Snsk. L. R. 010.— 
CAN. 

■m. lA’oacy subject to jxtyment of all 
succession duty pauable on estate — 
Whole, legacy included in estate in deter- 
mining rate of didy—Portion of legacy 
applied in 2 >aymmt of duly exempt from 
duty.] — Stamp Dimics Comti. v. Lans- 
DOWNS (1927), 40 C. L. R. 116.- AUS. 

PART V. SECT. 4. 

• 0 . Provincial duty — Assets in 
province forming part of larger estate — 
Deceased domiciled outside province .] — 
Deooased, domiciled outside British 
Columbia, left personal property of 
11,000,000 of Which 110.000 w*aa in 
British Columbia : — Held : under 
R. S. B. O., AcU 1911 (c. 217) & 1921 
(c. 68), the duty payable on the net 
amount should bo R per cent, on the 
flret II 00,000. 21 per cent, on the 
second $100,000 & 6 per cent, on 
the balance ; of the sura thus ascer- 
tained the $10,000 within the province 
was charged with Its proportion which 
was taken by the provlnoe. — Re Suo- 
CESSION Duty Act, Re Hecht, I1924J 


1 W. W. R. 116b 33 B. O. R. 1.64.— 

CAN. 

PART V. SECT. 5, SUB-SECT. 1. 

d 1 . Shares.y-Held : with 

ro8T»ect to a very lai^ block of shares 
ill a mining oo., the ** fair market 
value ** could not be said to be the 
price which probably would have been 
obtained had the whole block of shares 
been put on the markat at once. In 
view of the number of shares & the 
limited market, that coui’hg would 
undoubtedly have depressed tiic market 
price. Si the exurs. were not bound to 
offer the shares for sale at one time 
or at all ; nor should said value be 
lixed at the prlc« w'hich would probably 
have been obtained from underwriters 
had a sale en bloc been made to them 
at. the timo ol the death.— U ntf.h- 
MKYEW Estate v . a.-G. for British 
Columbia, (1928] 3 D. L. R. 311; 
(19281 2 W. W. R. 209 ; 39 B. C. R. 
633; am., C1029] 1 D. L. R. 316; 
S. C. R. 84.— CAN. 

h 1. .] — Although exors., 

when applying for ancillary letters 
patoni in British Columbia, had placed 
a value on the estate In the province 
for the purpose of suotH^ssion duty &, 
being accepted by the Crown, had given 
a bond to hcoihh? payment of the duty, 
they’ are not bound by such valuation 
& Its aw’optance by the Crown ; but 
they have still the right to present a 
petition under Suceossiou Duty Act, 
s. 43, to o judge of the Supreme 
of the province who has Jurisdiction 
to determine what property of the 
estate is liable to duty & the amount 
due. — B lackman u.R.,{192414 D.L. II. 
123 ; [19241 S. C. R. 400.— CAN. 

h li. .] — In an action on 

a bond to secure payment of duties 
under Succession Duties Act, R. 8. A., 
1922 (o. 28), w'horein the defence was 
that the true value of the estate did 
not exceed $6,000 & no duty was pay- 
able : — Held .* the question of value 
w'a'4 concluded by the values sworn to 
In the affidavits filed for the purpose 
of obtaining the letters probate, which 
values had been accepted as satis- 
factory by the Oown. — R. r. London 
& Lanc ASHiKB Guarantee & Accident 
Co. (Alta.), (19261 4 D. L. R. 874 ; 
(19261 3 W. W. R. 461.— CAN. 

h Hi. — — .1 — The essential 

precedent to the jurisdiction of the ct. 
under Succession Duties Act, 1922, 
c. 28, 8. 38, is that there is property 


the liability of which to duty is in 
question & has to be determined by 
tiie judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the ostato for the purpose 
of siurceshlon duty & this valuation w'as 
accepted by the Crown, the ct. cannot 
grant relief under said soctlon. — Re 
Si'ENUK Estate, (19281 1 D. L. U. 
644 ; (19281 1 W. W. R. 71 ; 23 Alta. 
L. R. 199.— CAN. 

sp. Aggregate ixilue-- Succession Duty 
Act. C. S., 1903 (c. 17).l— R eukiver 
General of New Bbiinswick v. 
Bosborouqh (1915), 43 N. B. R. 258.— 

CAN, 

sq. Legacy to beneficiary — Share 
of residue to same beneficiary.] — I’os- 
tator gave a iiccunlary legacy to A., 
& the residue of his estate upon trust 
to pay the income to tho mother of A. 
for life, & after her death to divide the 
capital among her children, of whom 
A. was one. Succession duty was 
assessed as if A. wore the solo survivor 
entitled to the rcBlduo, & to this 
amount was added the legacy. Duty 
was then assessed at tho rate appro- 
priate to this total : — Held : duty was 
not to be assessed on the legacy as 
though the whole of residue had been 
given to A. subject only to the life 
intcre.st. — Jie Short, Short v. Regis- 
trar OF PHonATKS, 11928J 8. A. 8. H. 
220.— AUS. 

«r. Gift itder ritvis — Value at time 
of c/cam.l— Succession Duty Act of 
Ontario by sect. 8 chaiges to duty all 
Iiroperty situate In Ontario passing 
on the death of any person, Sc provides 
t hat propert y so passing is to bo deemed 
to include {irdcr alia) any property 
token under a disposition operating as 
an iiiuiiediatc gift inter vivos made 
since July 1, 1892. It Is provided by 
sect. 4 that the dutiable value of 
proj)erty is to be its <alr market value 
at tho date of t he death of the deceased. 
A resident of Ontario died in 1929, 
having in 1925 transferred to his wife 
as a gift shares in a oo. registered & 
having Its office in Ontario. Tho value 
of the shares at the date of the gift was 
$60,240, Si at the date of the death of 
the deceased $204,183.60. It was not 
disputed that the shares were dutiable 
under the Act : — Held : the duty was 
payable upon the value at the date of 
the death of deceased. — A.-Q. FOB 
Ontario v. National Trust CJo., 

. Ltd., [1931 J A. C. 818; 100 L. J. P. 0. 

1 215 ; 47 T. L. R, 626. P. C.— CAN. 
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the property when the leases fall in, the 
increased value of tlie succession for the 
purpose of succession duty is to be calculated 
by reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, & not to the value of the properl.y when 
the succession first arose, less the ground 
rents. — A.-G. r. Bedford (Duke), [1926] 2 


K. B. 184 ; 95 L. J. K. B. 617 ; 135 L. T. 
541 ; 42 T. L. R. 346 ; 70 Sol. Jo. 465. 

824. Add, Annotation : — Refd. Ormond Invest- 
ment Oo. r. Betts, [1928] A. C. 148. 

853. Add. Annoialion Refd. Rc Drake, Drake v. 
Wilson, [1926] Oh. 659. 

861. For citation read “ No. 208, ante.'* 


Part VI. — Probate Duty 


894. Add. Annotation: — Refd. Rc Silva, Silva o. i 
Silva, [1929] 2 Ch. 198. * 

902. Add. Annotation: — As to (1) Refd. Royal 
Trust Co. V. A.-G. for Alberta (1929), 40 
T. I.. R. 25. 

914. Add. Annotations :~~Pip^TV&. Brassard v. 
Smith, [1925] A. C. 371. Apld. Baelzr. Public 
Trustee, [1926] Ch. 803; Pass v. British 
Tobacco (Australia) (1926), 42 T. L. R. 
771. Consd. Erie Beach Co., Lid. v. A.-G. for 
Ontario, [1929] 40 T. L. R. 33. Refd. A.-G. v. 
Sudeley, [1890] 1 Q. B. 354 ; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205; Re 


Aschrott. Clifton v. Strauas, [1927] 1 Ch. 313 ; 
London & South American Investment Trust 
V. British Tobacco Oo. (Australia), [1927] 1 Oh. 
107. 

917. Add. Annotations: — As to (1) Consd. Baker 
V. Archor-Shee, [1027] A. 0. 844. Refd. Herbert 
V. 1. R. Comrs., T. R. Cornrs. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 
1 K. B. 798 ; Djiw v. Inland Rovenuo Oomrs., 
Duff-Dunbarr. Inland Revenue Oomrs. (1928), 
14 Tax Oas. 58. Generally, Refd. Inland 
Revenue Oomrs. r. Smith, [1930] 1 K. B. 713. 

919. Add. (Htation : - ‘ SubaeqtLent proceedings 
(1883), S. B. & Ad. 78. 


Bt. .1 roK Ai.hekta 

r. Peakck. liu:u] 3 VV. W. U. 400. 

CAN. 

PART V. SECT. 6. SUB-SECT. 2. 

sv. ** Net value. ** — Mode of calculation 
— Aofrre.gate value including life insur- 
nnc.e moneu.] — B. v. Mkikacu, fI927] 2 
I). L. K. 1020 ; [10271 1 W. W. It. 981 : 
22 Alta. L. n. 4 82. —CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

«w. f'aluafton of e.iitale. dr acceptance 
hi/ Croun of eurctu hand — ItU/ht of 
executor to distrifiute esUite — Surerseom 
Duty Art. ]{. S. B. C.. 1911 (c. 2I7).| - 
Mimstkk or Finance v. Cai-kooman 
Insurance Co., Re Land Kkoistry 
Acn’ & HroGiNSON, [19231 4 D. h. H. 
439 ; [1923] 3 W. ^V. IJ. 92,^.— CAN. 

PART V. SECT. 6. SUB-SECT. 2. 

sa. Postponeinenl — Disputed claim 
against estate.] — Where deoeased’s es- 
tate Is subject to a claiia.not admitted, 
on notes made as surety for another, 
while it is rljfht. to postpone the tlnal 
settlement of the exor.'s liability for 
succession duty us to the sum repre- 
sented by such alleprc^d indebtedness, 
an order dealing with t he matter should 
postpone the date of payment t^ a 
time certain, & should contain a term 
directiiiflr payment of duty upon the 
sura should it be deUirmlnod tliat the 


estate is not liable for the claim, & 
a further t.erm that. If the estaU^ is 
liable, the exor. should pay duty upon 
his claim against the principal debtor. 
I — Re SuorramoN Dttv A(ri’ & 
1 .ScRoirpE, [1 9241 2 W. W. R. 1087 ; 
' 34 H. C. n. U().~CAN. 


PARI V. SECT. 6, SUB-SECT. 3.— A. 

sb. ** ** of devexiHcd — Succession 

Duty Act A* 'tc.ndme.nl Act, 1899, s. 2 (4) 
— friclttdes tiaff'sigter.] — Re Oliver 
(1901), 8 n. C. 91. --CAN. 


PART V. SECT. 8, SUB-SECT. 1. | 

! Bd. From what tUde payable — Sue- \ 

c.esifi(tn Dtdy Act, R. S. B. C., 1924 
; (r. 244 ).l — Re Estate, 

1 Rc .SruoESHioN Dirrv Act (H. O.), 

1 (19271 4 D. R. R. 711 ; [1927] 3 

' W. W. R. 361. CAN 
I gf, ... — — Where under Suc- 

! cesHiou Duty Act, R. S. R. C!. 1924, 

' c. 244, the exors. elect to pay the duty 
I on a coutlnijent estate within two years 
I from the death of the deceaHed, R a j 

I time is OximI by the Lieut juiuut- | 

! (iovernor in Council for the payment 
thereof, no Interest on said <luty Is 
charKcablo except from tt»c date ho 1 
fixed. - - Wiii^ON V. MiNUHTEFt or 
Kr.VANCE, [19281 3 D. L. R. 2,0.3 ; [1928] 

2 W. W. R. 58.L -CAN. 

sg. PJxiensUm of dfde from vddeh ; 
interest runs — Applicatitm for — Time i 
f(JT making.] — Heid : such an applloa- ' 


tioii might be made after the expira- 
tion of L1 k> six months during whloii, 
If payment, were them itiado, no Interest 
wuM chargeable.- -/f<5 Fakmick, {1926J 
1 1). L. !l. 891 ; [10261 I W. W. U. 
366 ; 36 R. C. U. 334.— CAN. 

PART V, SECT. 8, SUB-SECT. 8. 

sj. Hearing of summons under 
Succession /July Art, R. .S’. If. C. 1924 
(c. 214), $. 31 -Must be before, fudge who 
issued summons.] — Re Clapham, 
MlNIHTKIt f)r Kinan(?k V. Hurkk- 
Room: (B. ().), [I92r)] 4 D. L. It. 325; 
on appro! sub mo/t. R. v, lil.TKKE-UocniK 
(1926), 37 II. C. K. 313.-- CAN. 

PART V. SECT. 9. 

■1. IV hen repayment carries interest.] — 
Succession Dutiort Act, 189.3, h, 34 (2), 
relating to the payment of Int^srcst on 
Ktjco<i'*Hl»)n duty repaid nTM>II»*B only to 
tho f'TfiayiiicntH of KUctrcMslon duty 
iisschhcmI under sect. .34 (1). — /fc Knox 
( 1927j, S. A. H. U. 264. AUS. 

PART VI. SECT. 2, SUB-SECT. l.-B. 

886 i. Not Ikd/le to duly — Under 
ProtKde Duty Act. R, B. B. C., 1924 
(c. 202).l — B owman v. A.-(1. (B. C.), 
[19261 4 b. L. K. 834.- -CAN. 

PART VI. SECT. 3. 

a i. D e.d o/ S tamp.4 

COMR. V . Hkinnku (1926), 29 W. A. 
L. R. 58.— AUS. 
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ESTOPPEL. 


Part I. — Nature and Classification. 


5. Add, Annotation : — As to (3) Refd. H. v, H., 
[1928] P. 206. 

7. Add, Annotation : — Refd. H. v, H., [1028] 
P. 206. 

8. Add, Annotation : — Refd. Hyman v, 
Hyman, Hughes v, Hughes (1928), 139 L. T. 
416. 

0. Add, Annotation : — Refd. H. v, H., [1928] 
P. 206. 


10. Add, Annotation : — Refd. Page v, Scottish 
Insce. Gorpn. (1929), 98 L. J. K. B. 308. 

10a. .] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction. — H. v, H,, [1928] 
P. 206 ; 97 L. J. P. 116 ; 139 L. T. 412 ; 44 
T. L. R. 711 ; 72 Sol. Jo. 508. 

11. Add. Annotaiion : — Refd. H. v, H., [1928] 
P. 206. 

28. Add. Annotation : — ^Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


Part II. — Estoppel . by Matter of Record. 


1; 95 L. J. K. B. 407; 134 L. T. 690; 90 
J. P. 74 ; 70 Sol. Jo. 380 ; 42 T. L. R. 294, 
C. A. 


52. Add. Annotation Apld. Morriss v. Winter 
(1029), 45 T. L. R. 643. 

63. Add, Annotation : — Gonsd. Selby v, Atkins 
(1926), 135 L. T. 45. 

96. Add, Annotation : — Dlstd. Hoystead v. Taxa- 
tion Oomr., [1026] A. C. 155. • 

103a. .] — Money-lenders Act, 1900 (c. 51), 

s. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft, borrower 
has consent^ed to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
mei’ged in the judgment, which is res judicaia 
& not an agreement within the sect.-^OHBN 
V. JONESOO, [1920] 1 K. B. 119 ; 05 L. J. K. B. 
100 ; 90 J. P, 18 ; 42 T. L. R. 41 ; 70 Sol. Jo. 
138 ; revsd, on other grounds, [1926] 2 K. B. 


104a. .] — An order by consent is binding 

unless & until it has been set aside in pro- 
ceedings constituted for that purpose. Pltf, 
in an action based upon charges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively plead in reply 
tliat his consent was induced by fraudulent 
concealment. — Kinch v. Walcott, [1920] 
A. 0. 482 ; 98 L. J. P. C. 129 ; 141 L. T. 102, 
P. 0. 

114*. Add, Annotation : — Gonsd. Papadopoulos v. 
Papodopoulos (1929), 46 T. L. R. 44. 

122. Add. Annotation : — Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 


PART 11. SECT. 1. 

■a. Prior action must be identical .] — 
Andbrson V. AMELTABinnw, 11931] 2 
D. L. K. 309.— CAN. 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) ii. 

■b. Irreoularitie^ in proeedare .] — The 
dlsmlBHal of prior mutiouH for 
irroffulariticB in procedure does not 
prevent an udjudicution on a aubwe- 
quent proper & rcfirnlar motion. — 
Re Dim' R Marks. [1926] 4 1>. L. II. 
740.— CAN. 

so. Action on immoral (nyntraci .] — On 
the trio] of an action the judae came to 
the coticluBlon that the evidence dia- 
olosed on illcfful contract under which 
deftH. were to receive part of the 
money obtained by pltf. while euga^md 
in prostitution. & tliat the action 
was of an indcocDt oharooter Sc. unfit 
to bo dealt with. & ho dismissed it. 
the formal iudgment stating that ** this 
ct. does of its own motion Sc without 
Adjudioating as between pltf. & defts. 
on the matters in dispute between 
them, order that this action be dis- 
missed out of this ct., with costs ’* : — 
Held : the order preduded pltf. from 
again suing in respect of anv of the 
oauBOH of action indudod in the state- 
ment of claim. — Guiluaclt v. 


Bbothurr (1904), 24 O. L. T. 342 ; 
10 B. C. R. 449.— GAN. 


PART II. SECT. 2, SUB-SECT, 1.— 
B. (a) ill. 

p i. .] — ^Whlle a judgment 

dismissing an action on default of 
appearance by pltf. at the trial has the 
samo effect as a Judgment for deft, upon 
the merits it does not follow nt^coHsarily 
that from such a judgment an estoppel 
by res judicata arises. On that ques- 
tion being raised in a subsequent action 
it Is the duty of the ct. to look into the 
proceedings in the previous action & 
ascertain definitely what matters were 
In fact decided by the judgment there- 
in. &: If that judgment was founded 
oil proceedings which do not disclose a 
vital defect which existed In a contract 
set up therein, such as the defect of 
illegality or Invalidity, It cannot be 
said to have made that contract valid 
& enforceable notwithstanding the 
defect. — EuAge. Dukrksbn & Dcksk- 
8EN, 11930] 2 W. W, R. 481 : 4 D. L. R. 
677 ; 24 S. L. R, 562.— CAN. 


PART. II. SECT. 2, SUB-SECT. 1.— 

B. (a5 iv. 

104 i. Consent order .) — Where 

an order was made at chambers by con- 
sent of the parties. Sc ao appeu was 

12 


Bubsequontly taken bv the solr. for one 
of the parties that at the time of the 
making of the order he was under a 
misapprohonsion as to the effect of 
two judgments of the Supremo Ct. : — 
Held : the consent order operated as 
an estoppel . — Re Klinb, 11924] 1 

D. L. R. 295 ; 56 N. S. R. 380.— CAN. 

104 11. 7?e Drumbiond, 

Benn V. Hawthorne, [1931] 4 D. L. R. 
188.— CAN. 


t i. .] — Action for foreclosure 

of a mtge. Idtf. & deft. P. had been 
parties to a prior action in which the 
main issue was the ownership of the 
land covered by the mtge. & In which 
a consent judgment was given dis- 
missing the action ps against the 
present pltf. &; declaring that the title 
to the land was subject to the mtge. 
now sought to be foreclosed & vesting 
the land in P. subject to said mtge. 
P. now raised the defence of adverse 
possession, a point which had not been 
brought forward by her in the former 
action ; — Held : on the principle of 
res judicata or, at least, on the principle 
that a judgment is oonolusive proof 
between the parties of the matters 
actually decided, said defence was not 
open to P. — Canada Permanent 
(JORPN. V. 0RRZ8TENSEN <B. C.), 11929] 
3 D. L. R. 864 ; 2 W. W. R. 198.— 
CAN. 
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148. Add, Annotation : — Consd. Conquer v. Boot, i 
[1028] 2 K. B. 336. ! 

151. After this case add ** Decree for restitu- i 
tion of conjugal rights.] — See Husband & ! 
Wife, No. 4767a.’* 

153a. Re-reglstration of birth of Illegitimate child.] | 

— ^The re-registration, as provided for in the 1 
schedule to Legitimacy Act, 1926 (c. 60), of 1 
. the birth of a child originally illegitimate, ! 
the child having become legitimate by virtue - 
of the provisions of that Act, is not a record ! 
of a binding decision. In authorising the ; 
re-registration the Kegistrar-General does not j 
act in a judicial capacity & the re-registra- | 
tion of the birth does not create a r(n* jud tea in. j 
— Jones r. Jones (1929), 98 L. J. 1*. 71 ; 
140 L. T. 647 ; 45 T. L. R. 292 ; 73 Sol. .lo. 
192. 

190. After this case add “ .] — Sce^ also. 

Insurance, Vol. XXIX., pp. 122. 182 184, 
Nos. 762, 1404-6, 1408, 1409, 1420, 1422.” 

204a. For deduction of costs — Not res Judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed lo deft., as hi.s 
agent, the amount of the deposit &• the 
balance ol £190 payable to the vendor on 
completion & instructed deft, to pay tl»e 
balance to the vendor when completion took 
place. C’ompleiion did not take places & 
pltf. demanded the above balance from deft. 
& brought an action against iiiui to recover 
it. The vendor claimed that |)ltf. was liable 
to him for £100 damages & directed deft, 
not to pay over that sum to pltf. Deft, 
thereupon i.ss\ied an interpleader summons 
in respect of the £100, & the masf,er directed . 
an issue, ordered that d(;ft .-iioiild pay I 
into et. the £100 less his costs. 0»* J.hc trial ' 


of the issue the vendor’s claim was dismissed. 
Pltf. then obtained leave to sign jud(nnent 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was (Inal : — 
Held : the master’s order allowing the deduc- 
tion of costs was not res pAdicata, Init merely 
I’clieved deft, from paying the full £100 until 
the dc^cision of the interpleader issue & the 
result of the action, & i)ltf. was entitled to 
recovta* the full £100 . — Allnuit v. Minna 
(1925), 42 T. L. R. 68. 

209. ’I Po tlie cross-reference following this ca.se 
iidd ** In proceedings before Railway 6c Canal 
Commission — Under Mines (Working Facilities 
& Support) Act, 1923 (c. 20).] — See Mines, 
Vol. XXXIV., pp. (535. 636, No. 325.” 

I 213. Annotation: -As to (4) Refd. .Tacobson 

! V. Prachoa (1»37), 138 L. T. 38«. 

214a. .] — A previous decision on a matter in 

ilis]uitc between [uirties does not (create an 
esU»ppel unless (1) the decision was given by 
a competent tribunal, ifc (2) th(3 matter w'as 
raisinl A: coutruvMuted before t-hat ti’ibunal & 
was clearly linally decided l>y it. — E ast- 
wood iSt iloLT r. Htudek (1926), 31 Gom. 
(’as. 251. 

215. Add. Annotai'wn : .Is to (2) Refd. Eastwood 
& Holt V. 8tudcr (1926), 31 (!om. (-as, 251. 

222a. .]— In July k, Aug. 1920, the share- 

holdons of a co. carrying on the business of 
whiskey distilling passisl resolutions for ii^ 
voluntary winding up. With a view to 
selling the distillery as a ^oing concern the 
liquidator continued (Hstilling tip to Mar. 31, 
1921, but not after, k jtonding the sale of the 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) V. 

Jj I. .] — AlKlNS V. Blatm ( 18 ri>), 

11 Or. 212.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

B. (a) viii. 

r i. ' ( odi nf Ciril J'rorrdai’i', 

ft. 207.]— wiio Iiad OrouKht uii 

action In his unrrijri.^^ton'd 
nuim* against rcs]». to nrCDVor tin* 
balauce of inonc'yt^ allrjml Lo lar due on 
a niniiin;? accounl, ol>Uiiru*d a drctcf 
of the Dlfitrlot ('^t. in Ids favour hubji-ct 
to bis complyinj: witli Ihv terms of the 
Ceylon Bujsiriess NaiiioH JleKislratioii 
Ordinance within a limited period. 
Atfttinst that (i«*ciee r«*si>. Hpi/enled to 
the Supreme Ct. of Ceyhuj, A’ the 
pre^Ront applt., fuetul with the possi- 
bllJly that If resp.’s appeal sue’Ceeded 
any fiirtlier proceedintfs miirht be 
barred by limitation, InsUtiited a 
aecond suit against r(‘pp. In resjtiTCt of 
the Kume 8til>j<!<’t-iiiatter. This second 
action was dismissed in the District Ct. 
on the ground of rt-s judUxita, A: aguiiiHl 
that decision the present ai»i)lt. 
appealed. 'Fiie .Supremo (’’t. of Ceylon 
allowed resp.’s appeal in the tirst 
action, & dismisbed the j»r<\sent applt. 's 
appeal In the eecond action. On an 
appeal tn the Privy Ctmwcil In the: 
tutcond act ion : — Held : under sect. 21)7 
of the Civil Procedure Code no deerin- 
from which an appeal lies & has in fact 
l)o«*n taken, but not yet determined, 
i£ final between the parties so as to 
form res judicata, & therefore the 
sficond action would be rtnnftted to the 
District Cit. to proceed as accords. — 
Annamaiay Chettf r . Thornhill, 
11931] A. C. 697 : 146 L. T. 416 ; 47 
T. L. R. 469 ; 76 Sol. Jo. 393, P. C. ; 
mtb nom . Chetty r. Thornhill, 100 
L. J. P. C. 174.— IND. 
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I B. (o). 

201 I. 1 71 ad77nnuttrati.on entU — 

' Oriuinalmu (tninnwym against adminis^ 
frafar- Suitsrqvenl prubate actUm by 
\ ad7ninwtrah>r.}—J).'H fatiicr was be- 
! lieved t<j Imve died intestate, & D. 
i fi»ok ont a (crarit- of letters of adinlnls- 

• t ration dr 7um. Substupienlly 

I a si-tcr of J>. isBuod an orh?Inatln«: 

• Kuinmons, an order for administration 
1 was niade, & also an order that four 
’ pavfncnts shtnild bo made to four 

sixiers of D. cut of the funds in ct. to 
1 the credit of the matt<?r. I), was 
1 represented by connsol at the bearir»g 
I of the Huninions upon which tids last 
j order was inado. Subsequently D. 

: WHS advised by his bolr. that a will 
1 whlcli lie knew ids fatlicr had made, 

I A which liad i»ec n burned by his fiitlier’H 
directions, was not leiifjilly revoked, & 
i 1). Instituted an aelion to revoke the 
! grant of letters of administration dc 
i iHmiM non to himself, & to prove the 
i will In solemn form: — Held: i>eing 
i an orlglnatkig sunimons by a next- 
1 of-kln for administration against D. 

I as adminlfitraiior, it was not open to 
I D. to oliallengc in those proceedlngH 
1 the fact that he wa.'. on administrator, 
& D. was not estopped by the above 
orders. — Dooley v. Dooley, (1927 J 
1. R. 190.— IR, 

204 i. .']" 'An interloeutory judg- 

ment, which definitely declde» a ques- 
tion of law. from which no appeal 
IS taken, may be rtn judicata when the 
quest b»u is rolled Is-tweeii the sutne 
TMirticH, even lu the Harne action.-— 
Diamonp V. ItEAi/ry f.'o., 

(I9.i:4j 2 D- L. R. ; !!9if4) C. It. 

’ 30a.--CAN. 

i »(. Order fstriking md guardian, ad 
I lilem'a name from rccf/rd.] — Held: not 
' to operate as rea ^udicofa.— K umaR 
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OANOANANi) SlNOIl V. MAHARAJAH 8 tR 

K.vmkhhwak Hinoh Bahadur (1927), 
I. U n. <> Pat. 388.— IND, 


PART 11. SECT. 8, SUB-SECT. 1.— A. 

213 X. .) Vll.I.ACHC OK HAOKIW- 

viLUC r. IJamhlicton, |1927] 4 D. L. R. 
1041 ; til O. b. K. 327.- -CAN. 

PART II. SECT. 3, SUB-SECT. 1.- 
B. (b). 

sk. .Igcnfry ,] — WJiero a Judgment for 
indernidly Iwis been prononneed iietween 
tAve parties, on the ground t,hat one 
was the prim. i pal Si tin* other the 
figent, the JiniKnient Is concliislvo us 
to tliat fact.— IH.UMJi v. Mac’Donald 
(W. C.) Rr.<;iflTKiUH), bATiMiru v. 

Foster Touacco Co., Lti>., 1192(11 
1 D. L. R. 899; 68 '). I.. R. 322.— CAN. 

si. Decided bu jurg in ejectment 
action.] - 'i'Uc judgment, in an aetioii 
of ejeetrnenf is only an (^stoppeJ between 
Ibo partl(;s us tf> tln^ stain tory issue 
wliotbcr ti»e claimant was (‘ntit.Icfd tt) 
poHsesslori on the day named In the 
Avrit, not as to any facts d(!cIdod by 
the jury in such inDon. - IIttu.n’HAM 
V. (.’AJtllOLL MuMOHOVF. 'i’H KA'l’KlW, LtD. 

VifToiUA Aucadf., Ltd. (1927), 28 
.S. It. N. S. W. 109 ; 46 N. H. W. W. N. 
23 ; njjd., 41 C. lo It. 640.-- AU8. 

sm. In aetion of ejectment.] — The 
judgment In an action of ejectiuont Is 
only an estoppel iietwcon the part.les 
on the HtatnP/ry issue as to whether or 
not. tla? ehninant was entitled to 
j»osH<^HHlon on the <lay named in tl>e 
writ. & not as to any farjts decided by 
the jiiry in sneb action. - niTtMiAM u, 
(jAlUtOLL Muwoiujvk Thkatiuj^, Ltd. 
He Victoria arcade. Ltd. (1928), 29 
8. R. N. H. W. 61 ; 46 N. H. W. W. N. 
22.— AUS. 
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business lie sold the co/s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1921-22 in 
respect of the profits <jf its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged 
by the recorder on appeal to him from the 
determination of the Special Comrs., & that 
they were bound to follow his decision : — 
Held : the Special Comrs. wore not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1921-22 
assessment. — Edwards v. “ Odd Bush- ; 
MILLS ” Distillery Co., Tyro. (In Liquida- ! 
TION) (1926), 10 Tax Cas. 285, H. L. j 

Annotaiion : — Bold. I. K. Oomi-H. r. “Old BuHhmlllH “ ' 
DiHUllery Co.. Ltd. (1927), 12 Tax Cas. 1M8. 

224a. Finding of adultery.] — A find ng of adultery ! 
as a fact on which a decree lias pro- i 
ceeded is not res judicata, so that it cannot { 
subsequently be questioned in the Divorce ; 
Div. in any event, nor is resort to the Ct. Of ^ 
Appeal the only means of reviewing it.* — i 
CiiALi^nsRS V. CHAJ.MERS, [lO.SO] P. 154 ; 99 ; 
L. ,T. P. 60 ; 142 L. T. 654 ; 4() T. L. R. 209 ; 
74 Hoi. .To. 216. 

*232. Add. Annol(iHo 7 is : — Apld. Jaeger Co., Ltd. 
V. Jaeger (1929), 40 P. C. 886. Refd. 
lioystoad v. Taxation Comr., [1926] A. C. 
155. 

258. Add. Annotation : — Refd. Creen v. Weatherill, i 
[3920] 2 Gh. 213. j 

256a. — — .] — Applts.’ mine wa.s worked during i 
the yoar.s 1919, 1920, & 1921 during two j 
hundred & five days only owing to strikes I 
& the low price obtainable for ore, though ' 
maintenance was continued during tlie whole 
period : — Held : the qiie.stion of average 
annual value was not res judicata by a d(^- 
cision of the High ('it. of Australia between i 
the iiart ie.s as to the valuation for a previous 
year. — B uoken Hill PuoruiETAUY C’o. v. 
Buokkn Hill Municipal Council, [1920] 
A. C. 94 ; Ufi L. J. P. (X 82 ; 184 L. T. 885, P. C. 

267. Add. Annotation : — Dlstd. Hoysiead v. Taxa- 
tion Comr., [1926] A. C. 155. 


265a. Decision that patent valid — Subsequent action 
for infringement — Whether defendant estopped 
from disputing validity of patent.] — In an 

action for infringement of a patent deft, 
denied infringement & pleaded that the 
patent was invalid by reason of lack of 
novelty & lack of subject-matter owing to 
common general knowledge & prior publica- 
tion, want of utility, insulYiciency & false 
suggestion in the specification, &, he counter- 
claimed for revocation of the patent. In a 
previous action the patent had been attacked 
only on the ground of prior publication of 
two specifications, G, & V,, & the issue of 
infringement had not been contested. In 
that action the patent liad been held to be 
valid. It w'as contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 
to subjeot-inatler, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the i.ssuo of infringement not 
having been contested it had been un- 
necfissiijy for the ct. to define tlie ambit of 
the claims : — Held : the ct. was not strictly 
bound by a prior di'cision as to anticipation, 
& it was open to deft, to yirove anticipation 
by documents not before the ct. in the pre- 
vious action. — Hiocunson iic Arundel v. 
Pyivian, Same v. Same (1926), 48 11. P. 0. 
291, C. A. 

276. Add. A^motations: — As to (8) Apprvd. Hoy- 
stead V. Taxation Comr., [19261 A. C. 155. 
Apld. Green r. WcjathcriJI, [1929] 2 Oh. 213. 
Refd. Pickford v. Quirke, Pickford v. I. R. 
Comrs. (1927), 44 T. L. 11. 15. 

285. Add. Annotation: — Refd. Sugar v. Ridclialgh 
(H.) iV: Hon, Ltd., [1980] 2 Ch. 117. 

291. Add. Annotation : — Generally ^ Refd. Conquer 
V. Boot, [1928] 2 K. B. 836. 

294. Add. Annotalioyi Held. Hoystead v. Taxa- 
tion Comr., (1920) A. C. 155. 

296a. Admission.] — Under a will the annual in- 
coiiK^ from an estate in Australia was divisible 
by the trustees between testalur's dtiiighters. 
The trustees objected to an asse.ssincnt for 
the fiiuincial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (0). 

225 i. Onu ral rulv.] — Where Iho 
oaiiHO of ivetioii (iilYurcnt from what 
it woH In tho first uc^tion, the matter ip 
not res judicata. — Buanujas r. Saba, 
119241 Z. L. U. 481.— N.Z. 

PART II. SECT. 3. SUB-SECT. 1.— 
B. (d). 

230 xvii. .] — Kosp. claimed to 

deduct £1,000 in eouiputing the protU-s 
for the year ending Mar. 31. 1921, & 
tho recorder allowed tho deduction 
claimed. Tho anestion came again 
before tho Spi'cial Comr*. by way of an 
npuealfi-om an lu^CNamentfor 1922-23 : 
— field : the record er’H decision on 
the iwwoasiueiit for 1921-22 wiv** bind- 
ing. the onoation was rej< judicata. — 
Alyrikb »». Mahaffby, 119251 N. 1G7 ; 
10 Tax. Oaa. .594.— IR. 

230 xviil. .1— Wilson v. 

Camkron (1842), 1 Kerr, 542. — CAN. 

230 xix. .] — (Chambers v. Dol- 

lar & Stevenson (1870), 29 U. C. R. 
599.~CAN. 

230 XX. .) — Jones «. City of 


ST. John (1901). 31 S. C. R. 320.— i 

CAN. 

230 xxi, .1 — Foster v. Reau.mf.. ; 

[1920] I I). L. R. 1024 ; 60 O. 1.. It. j 
03.— CAN. 

sh. Action to set aside fraudulent \ 
amvet/ance — Finding that plaintiff \ 
st'cured rrfditcr.] — In an action by a i 
judgment creditor agaiuNt a Im.sbaiul i 
& wife to act aside ua in fraud of the 
husband creditors a transfer made by | 
blin to his wife : — Held : a llnding. in a } 
prior action by tho same cr^itor | 
against the husband, that pltf. waa an 
amply Hecurt»d creditor at the time of j 
the trausoetinii, estopped pltf. as j 
against the husband, who had pleaded 
res judicata^ from again raising tho 
issue os to the suflicieucy of tho pltf.’s 
security. — Baxter v. Dkhkasz & 
Dkrkasz, 119291 2 D. L. K. 443 ; 1 
W. W. H. 673 ; 10 C. B. R. 473 ; 23 
S. L. R. 444.— CAN. 
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. 254 xl. .1 — Chambers r. Unqer 

(1875), 25 C. P. 180.— DAN. 

14 


PART II. SECT. 3, SUB-SECT. 1.- 
B. (I). 

274 ix. .]~-ne Globe Wtve Co. 

(Sa.sk.), [1926] 1 1>. L. R. 213.— CAN. 

274 X. Cassidv r. Ix- 

GOLDSHY (187.5), 3tJ IJ. C. It. 339. — CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (g). 

270 ii. .1 — An action was brought 

by a e.o. to remove t\pi of its trustees 
for refusing to obey on order of the 
et. made in a previous action directing 
them to Join with tho other tnistee 
in assessing certain shares ; — Held : 
deft, trustees were estopped by tho 
, judgment In tho previous action from 
I objecting to the status of directors 
' wh»> hud ordered the assossinent of the 
i stock, os that was a nuestion which 
j should have been raised in that action. 
— Urahkr River Mixing C5o. r. 
Gallagher (1896), 5 D. C. Ii. 82. — 
CAN. 

276 lil. .1 — Forsyth e. Bury 

(1887-8), 15 S. C. R. 543.— CAN. 
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sliai’e of eacJi dauglitei-. & a case wtis stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any & which 
of them, in the land v/cre original shares 
within sect. 38 ; (2) liow many deductions 
of £5,000 resp. should make. The Full Ct. 
answ’cred these questions as follows : (1) the 
shares of the six children surviving at the 
date of the assos.sment : (2) six. Upon the 
assessment for inU)-lU20 the comr. allowed 
only one deduction of £5,000, contending 
that tlie benefleiaries were not joint owmers 
within the Act. Upon a case stated the h\ill 
Ct. upheld that vimv, held that the comr. 
was not estopped by the previous decision : - 
Jlr/fl : tlie comr. was estopped, since although 
in the previous litigation no exj^ress decision 
had been given wliether tlie beneliciaries were 
joint owmers, it lieing assumed & admitted 
that tliey were, the matter so admitted was 
fundamental to the decision Mien given.-— 
TIoysteai> V. Taxation Comr.. [1020] A. C. 
155 ; 01 Ti. J. P. C, 70 ; 134 L. T. 354 ; 42 
T. Jj. R. 207, P. C. 

Jnnitinf ions : -ConsC., Pfekfetrd r. Qiilrke. Pickford r. T. It. 
ComrH. (11)27), 1* T. L. IL l.*>. Refd. Green r. Wentlvrlll, 
(11)21)1 2 CTi. 21 ;v 

334. Add, Arinotnlinn : — Refd. Hoystead v. Taxa- 
tion Comr.. 110201 A. (‘. 155. 

339a. Between co-defendants. 1 — A decision o])er- 
ates as res j}idicafa between c’o-defts. pro- 
vided that (a) tliere \vas a conflict of interest 
between them ; (h) it was neces.sary to 

decide that contliet in order to giv^e pltf. the 
relief wdiich lie claimed ; (r) the question 

between co-defts. was linally decided. — 
MPNNI TUUT V. 'PlItLOKI N:*tV ((031), 58 
L, R. Ind. App. 15S, P. C. 

366. Add. A : — Rcfd. Mack(‘n?ie'iv.‘ni:;edy 

V, Air Council. 1 1027J 2 K. B 517. 

382a. .1- Knight r. Ui:<iii (1828), 4 Ring. 

580 ; 1 IVloo. A P. 528 ; (i L. ,1. O. S. 1*. 
128 ; 130 K. H. 805. 

385a. -1 — Pltfs.’ steamer stranded in the 

Black Sea, tV deft. 1^. agreed to try to salve 


her on the terms [inUrr alia) that security 
for payment of his remuneration should bo 
arranged in I^ondon A that he would not 
arrest the shix) unless there was an attempt 
to remove her before the security had been 
given. Security was given in liondon in 
accordance with the salvage contract, A; the 
ship was refloated A Mikcn to Const-antinoplo 
for temporary ropaira. Before she was ready 
U) leave, the deft. li. brought an action 
against the master in the Turkish ct. on the 
ground that the ship was about to be removed 
without 8(?curity having been given, liy order 
of Mie 'rurkish ct. the ship was arrested, A, 
as th<‘ master had no oviiience of what had 
been done in Londfin A U. took an oath that 
security h.ad not been given, the Turkish 
ct., award(*d 1.. £23.81)0. L. then disposed of 
t he ship, A pltfs. brougiit this action, (a) for 
damag(‘s for hrcacli f>f contract, (6) for a 
declaration that, the Turkish judgment was 
invalid, A (r) for an injunction to prevent 
the M'urkisli judgment from l>eing enforced : — 
llidd : as pltfs. were not parties to the 
M'lirkiKh prf>cecding8 the doctrine of res 
judhuda could not, ap])ly to tlie question of 

breach of cont,ract. Fllerman IjINES, l/n>. 

V . Head (1027), 44 T. L. R. 7 ; on appeal^ 
11028j 2 K. B. M l, C. A. 

405. Add. Amiolalioii . Rcfd. Wilson v. Maple 
Mill (1025), 05 1.. .1. K. B. 000. 

422. Add. A tmoiaVums : Refd. Ingenold v. Wing 
On (Shanghai) (1027), 44 U P. C. 343 ; 
Salvesi n (or von Uor.ang) v. Austrian Propeily 
Administrator, \ 1027 1 A. C. 041. 

432. Add. Annotation :~Hei A. A.-G. v, Denby, 

I [1025] Ch.500. 

I 447a. .] — To Hii.st,airi a second action on the 

I same contract or t,h<‘ sanu^ faef/S there must 

I be a distinct cause of action, not miTely 

diffcTent damages.- (’oni^uer?;. Boot, [1928] 
2 K. B. 330 ; 97 L. J. Iv. B. 452 ; 139 L. T. 
18 ; 44 T. L. R. 480, I). O. 

457. Add. A 7 inotalio)i ; -Consd. C’onquer v. Boot, 
1 [1928J 2 K. B. 330. 
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303 i. General ni/r.]- C akcenteh v. 
Oo.VMERCiAL Bank ok CA.VAit.v (18(52), 

2 E. A A. in.— CAN. 
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C. (a) i. I 

329 xxvii. Cn-<Jc.fnuJnnis .\ — If ! 

the n'llcf Klven to pltf. does not renulre 
or Involve a deelsion of any case 
between co-deft^., they will not be 
bound as belwwn each other by any 
proceeding which may be necessary 
only to the decree jiltf. obtains. — 
Ma Pan Nyun r. Mauno Sit Phauno 
(1928), I. L. R. 6 Ran. 575.— IND. 

329 xxviii. .) — A judgment was 

obtained against A. !k twc) others 
without service of proeeas on A. or 
hlB having any knowledge of the suit; 
an attorney retained by the other defts. 
having appeared for A. also. He was 
afterwards arrested on a ca. m. Issued 
on the Judprment, & w'as discharged by 
a judge's tirder on an affidavit denying 
knowledge of the suit & of any authority 
to the attorney to appear for him. 
In an action for false imprisonment 
against pltf. in that suit : — Held : A. 
was not estopped by the judgment 
from denying his llabili^. — Sui.is r. 
Ferguson (1801), 10 N. A. R. (5 All.) 
110.— CAN. 


PART II.* SECT. 3, SUB-SECT. 1. - 
C. (b). 

346 li. Krerptitm Up -Arti’ik 

on covcnanJ nf uiciewnt/f/.J — Ao ucthui 
on u etivenant of liubunnlty is an 
exception lo the general rule that an 
estoppel Is Idtiding only on privies. - - 
London Guaiia.ntice & Afciiu'.NT Go. 
r. Davidho.n, 11926) I 1>. L. K. 66 ; 
119261 1 W. W. R. 148 ; 36 B. G. R. 
.301.— CAN. 

g i. - — One plaintiff prisiftrnt of 

rnmjmny defenttant in other jprorrrfliny^. \ 
- IvONDON l.OAN & SAVINOS (’f». V. 

OHHOHN, 119281 3 I). L. K. 2.08 ; 119281 
S. G. K. 451.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
C. (o). 

sm. Adion ftp reve.rtrioner—JIow far 
hindiny on other m^rrsitpners.] field: 
It is well settled that a suit for n 
declaration hy a reversioner to ct>ntest 
I an alieuatlon made by a widow in pos- 
session, is a repre.sent4i,tivc suit on 
heliulf of all the reverHionen?, Ifc a dccriH'* 
falrlv iV properly obtained against the 
reversioner in such u suit binds not 
only him but the whole body of 
reversioners on the otn* hand, A the 
alienee 'U- his reproHeiitatlv<*s on the 
I other. -Tiiakauhinou r riTAMKAcn 
I (1929). T. L. R. 10 Ltth. 613. — IND. 

i PART II. SECT. 3, SUB-SECT. 1. 

C. (d). 

I 374 ii. .l~*~SON ACHAbAM I^IXXAI 
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«. Kcmakaveld tJuKTi'rAU (1927), 
1. L. R. 51 Mad. 128. IND. 

PART II. SECT. 3, SUB-SECT. 1.-- 
C. (K). 

i bO. Kierftnenl h'ietiliniis lesser parly 
• to first artifpn- Sertpnd uetion nyuinpd 
lessor.] At tl»i. trlnl of an ejoetnient, 

I under I <1 & 15 Viet. c. Ill, recovery 
j was proved In favfnir of .J«>hn lioe, on 
I th<*, (hMiilHC of t he rmw deft, against the 
j now pltf. ; He !♦ appf^ii.red that the 
I que.HMon tlicri' decided, helng ono of 
i hoimrlary, wiia pre«-lHidv the hmhio as 
: that agiUti hnnight up In this case: — 
IIpUI : eleiirly no esfopftel. for that 
judgment waw l>etwe.(fn fllirerent part lea, 
tfi iitnlcr th(! old praetiotj, --Gmuiine v. 

! M(’Mi:mjcn (I8r»i), J1 G. C. Jl. 2.50. — 

I CAN. 

PART II. SECT. 3, SUB-SECT. 2.— A 

a I. .] -Where an applica* 

i tion for a writ of p»mHCHslon was dis- 
! nilHsed beoauMe no tiotlc<5 of dct^^nnlriu- 
! th>n of the lease ha<l been gJvc.n : — 
i Held : the laiullorfi was not thereby 
\ barred from making another apiiliea* 
i tIon afU:r giving sm-b notice. — J(e 
i EliNEWKIN ie Wki.ch, ( 19281 4 I). L. 11. 
498 : ri92H] 2 VV. W. B- 628. — CAN. 

PART II. SECT. 3. SUB-SECT. 2.-- 
B. (a) I. 

g I. — . 1 — Jones v. KypEn, 

i ll928j3D.L.R.301; 119281 2 W. W.K. 
302 ; 30 B. C. R. 647.— CAN. 



Cases 464 — S 29 a. Enolish and Empire Digest Supplement. 


464, Add, Annotation : — ^Refd. Berry v. Berry, 
[1029] 2 K. B. 316. 

478. Add. Annotation: — Ref d. Mackenzie-Kennedy 
V. Air Council, [1927] 2 K. B. 617. 

480. Add. Annotations : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 336. Refd. Debenham v. Per- 
kins (1926), 133 L. T. 262. 

482. Add. Annotation Palmer v. Crone, 

[1927] 1 K. B. 804. 

488. Add. Annotation : — Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

492. Add. Annotation : — As to {!) Refd. Eastwood 
& Holtv. 8tiider (1920), 31 Com. Cas. 261. 

498a. .] — Held : a statement of claim should 

be struck out, &; the action dismissed, on the 
ground tiiat the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raistid 
in a previous proceeding In which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScttuiTON, L.J.). — Mackenztk-Kennedy’ V . 
Am CoiTNCiD, [1927] 2 K. B. 617 ; 90 K J. 
K. B. 1146 ; 43 T. L. R. 733 ; 71 Sol. Jo. 
633, O. A. 

508a. .] — Mackenzie - Kennedy v. Air 

Council, No. 498a. ante. 

610. Add. Annotation : — R^fd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

611. Add. Annotation : — As to (2) Consd. Conquer 
V. Boot, [1928] 2 K. B. 336, 

620. Add. Annotation : — Refd. Green v. Weatherill, 
[1929] 2 Ch. 213. 

621a. Proceedings In respect of registered trade 
mark—Former proceedings before registra- 
tion.] — I'ltfs. commenced an action for 


infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing ofiP by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement passing 
off had been • already adjudicated upon or 
were subsequent to the issue of the writ in the 
present action. The judge held that there 
was a total absence of any evidence that the 
alleged acts had ever been adjudicated upon. 
Defts. appealed : — Held : the reasons for the 
decision of the judge were right. — Jaeger Co., 
Ltd. V. Jaeger (1929), 46 R. P. O. 336, C. A. 

529a. Judgment against separate estate of married 
woman — Action to obtain payment into court.] 

— ^Where the ct. in giving judgment against 
a married woman who is a defaulting trustee 
orders that the ju|jlgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
til© transferee os constructive trustee. Pltf. 
obtained against the first deft, a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
parted with the whole of the sum, ‘having 
transferred most of it to her sister, tlie second 
deft., who was not a party to the proceedings 
but knew of them at tlie tim€^ Execution 
in respect of the judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, had paid tlio money to 
the second deft, in order tt> defeat any judg- 
ment for pltf., & that the second deft, received 
the money tus constructive trusUie : — Held : 


PART II. SECT. 3, SUB-SECT. 2.— 
B, (a) II. 

406 1. Ta'.osc — UnmccesHful action for 
breach of covenarU auaituil HubteUinir — 
Action for cjecimcnt oti catwidion under 
iicertsinff Uiws.\ — Applt., IfHHue (roiu 
rt>8p. & llrou8oo an wjin coii- 

victeil of an ofTonro niidor Liquor Act, 
1 P 1 2 (N. a. W.). After tlio couvictl<»u, 
by H writ IhsiuvI on tho wuik* day, reap 
brouffht an act ion for ejectment against 
applt. olaiiniiiff to be entitled to 
poNHoaMion on tlje in^nnd of a brea<d» 
by applt. of his eovonant not t o UHSiini 
or Btiolet without refwp.'a leave, 
Judgment was ontorod for applt. Py a 
writ Itwned about a year after the inKiie 
of the writ In the ilrul aidion, rosp. 
brought another action for ojeotmeut 
agalnet a]ipl1., ehiimitig to be ciilltled 
to pokiseHslon on the ground of tho 
oonviction : — TJrld : msp. m>t 

debam.^! from relying on the oonviction 
by K'aHon of the fact that in the tli-at 
action he might have oPHerltKl the right 
of n'-entry which It gave him. — 
Cohen w. Lapin (1924). 35 0. L. R. 
247 : 25 S U N. S. W. 291; 42 

N. S. W. W. N. 7.— AUS. 

PART IX. SECT. 8, SUB-SECT. 2.— 

B. (E)lii. 

474 i. Fraud — Action for fraudnteni 
canverttum of jHirtncrdiip ass(iH .\ — 
Kastehn Thust Co. V. 119301 

1 D. L. R. 723 ; I M. P. R. HO.—CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (b). 

490 ill. .1 — WlLLTAMS & BRARS V. 

RTriiAMnB(1»1«i, B. C R 1 ft.- CAN. 

490 Iv. The ohief test of res 

judicata 1h identity of lasue. The 
iBSue raiaed in the present motion for 


an extonnioii of time for eerving the 
statement of claim held not to be 
identical with any Ihsuo that had been 
adjiidlcaLHl in the enrlJer proceedings 
in this mutter.— Uooniit'N t». Mitchkll, 
119231 2 W. W. R. 12.— CAm 


PART 11. SECT. 8. SUB-SECT. 2.- 
B. (d). 

607 vi. .1 — Wbero a c-ause of 

artlnii is shown & tho claim Is defended, 
tried it decided or wdiore the real issue 
between the parties, although not set 
out In tho statement of claim, is tried 
& decided, it is not open to pltf., by 
a subHoquent action rtdating to the 
same matters involved in tho earlier 
proceedings, to put forward a claim 
or plea which he hud an opportunity 
of nutting forward in the cnirlier pro- 
ceedings liiit which he either omitt.ed 
4*r cbtise not to put forward at that 
time. Bueh claim or plea is res 
iwlif'ata. — Wahl v. Nuoent, [1924] 
3 1). h. R. 679 ; [1924] 2 VV. W. R. 
1138; 18 Bask. L. R. .592; reveg.. 

(192412 l).L.R.97 ; [1924] 1 W. W. R. 
93ft.— CAN. 

607 vll. .1 — A suit Is not barred 

by re.9 judicata where, though the 
matter which forms the ground of 
HtUick might have been made a ground 
of attook in tho former suit, pltfs. 
were not l»ound t-o do so. — Aam-i'D- 
DIN r. RI6UAR.AT, Au, KTC., RaOOF- 
Un-Din. ICTC. (1927), 1. L. R, 8 Lah. 
308.— IND. 


607 viil. .] — SoKOLOSKi V. 

\ViM8Ki, 119271 2 D. L. R. 1029 ; 
[1927) 1 W, W. R. 972 ; 21 Saak. L. R. 
455.— CAN. 

607 lx. .1 — Winter v. Dewar 

Co.. [1929] 4 D. L. R. 389; 2 
W. W. R. 518.— CAN. 
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PART II. SECT. 3, SUB-SECT. 2.— 
B. (e). 

c i. Action, for judicial separa- 

tion — Suhscfiucut action for separation 
d’ restitution of conjuoal rights .] — 
Hoi-kinbon V. iloi'KiNaoN, [1931] 3 
W. W. K. 02. -CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 

I B. (f). 

j d i. ..4 icard of damages for delay — 
SubsegucTU prftccedings for conipcnsa- 
i lion for further delay.) — When* there 
I was only one cause of action, & it was 
I pll.f.’s right to have his damages 

{ assessed once for all : Held : tho 

j huding that pltf. could recover no 
dumuges after commeneemcDt of a 
subsequent action was binding upon 
I both parties Sc was not, though 
i erroneous, open to dispute. The judg* 
I meut had not been appealed from 8c 
the question was res judicata between 
tho parties. — McIntosh v. Pakent, 
[19241 4 I). L. R, 420 ; 55 O. L. R. 
552.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— 
B. (g). 

ta. Action for rent — Eviction pleaded 
by tenafit — Redw'ium of rent granted — 
liigfU to bring action for bre^iss .) — 
If a tenant defends an action for rent, 
& u reduction Is made on the amount 
claimed on the ground that he has been 
evicted by the laudionl from part of 
the premises, he cannot afterwords 
maintain trespass against the landlord 
for the same action which he relied 
on as an eviction in the former action. 
— Rouhke V. Mc^Jullouoh (1869), 9 
N. B. R. (4 AU.) 361.— CAN. 
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m regard to the first deft, the matter was res 
judicata^ ^ pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against lier another form of judgment for 
payment of the in one vs into ct.— <1ref.n v, 
Weatheriix. (1929] 2‘Oh. 2i:i ; 98 L. J. Oh. 
360 ; 142 L. T. 216 ; 45 T. L. K. 494. 

538. Add, AnnotMions : — fo (1) Refd. Firm of 
R. M. K. R. M. V, Firm of M. R. M. V. L.. 
R. M. K. R. M. Somasundaram Chetty v, 
M. R. M. V. L. Hupramanian Chetty (1926), 
95 L. J, P, C. 107 ; Pirie v. Rudiardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Ijaiiark- 
shire Tram Co. (1927), 20 B. VV. C. C. 780. 
(icnrraUy, Refd. Jenkins v. Jenkins, [1928] 2 

K. B. 501. 

540. Add. Annotaiions : — Apld. Pirie tv Richard- 
son, [1927] 1 K. B. 418. Refd. Fie Pennington 
ik Owen, [1925] (Ji. 825; Bennett v. White- 
head (1926), 96 L. J. K. B. 268; Hardie & 
Tjane v, Chiltern (1927), 96 L. J. K. B. 773. 
546. Add. Amwiation -Refd. l*irie v, Richard- 
son, [1927] 1 K. B. 448. 

550. In the Iasi line for “ case of the law^ ” read 
“ case out « f the law.” 

Add. An*\(h liions : — Refd. Pirie v. Richard- 
son, [1927; 1 K. B. 448; Cumberland v. 
lianarkshire. Tram. Co. (1927), 20 B. VV. 0, O. 
780. 

After this case add ” Compare Cont ract, 
No. 163a.” 

565a. .] — Barker v, Martin (1647), Sty. 20 ; 

82 R. R. 498. 

556. Add. Annotation : — Generally^ Refd. Cumber- 
land V, LanarkshirtJ Tram. Co. (1927), 20 
B. W. C. C. 780. 

557. Add. Aniiolaiion : — -1.9 to (1) Refd. Ciatk v, 
Uniuhart, Stracey v, Urquhart (i92t*V 141 

L. T. 611. 

559. Add. Annotations: — As fo(l) Apld. Brooke !». 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
V. Perkins (1925), 133 L. T. 252. 

568. Add. Annotation: — As to (1) A (2) Refd. 

liVnn V. Bainber, [1930] 2 K. B 72. 

573. Add. Annotation: — Ah to (2) Refd. Firm of 
R. M. K. R. M. V. Firm of M. R, M. V. L., 
[1926] A. C. 761. 

575a. Power to set aside Judgment.] 

— A judgment in Penang against deft., 
described in the writ by the group of iotter.s 
under which a money-lending firm there 
carries on business followed by tlie name of 
the firm’s local representative, is a judgment 
against the local representative personally, 


whether he is a partner in, or merely an 
agent for, the tlrm. A subsequent suit for the 
same debt against the (Irm itself is barretl. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the earlier 
judgment on the ground that pltf. was 
ignorant of its effect in law. — F irm OP 
H. M. K. R. M. V. Firm of M. R. M. V. L., 
[1926] A. 0. 761 ; 135 L. T. 645 ; sub nom. 
Firm of R. M. K. R. M. v. Firm of M. R. M. 
V. L., R. M. K. R. M. SOMAHUNDARAM 
CiiETry V. M. R. M. V. L. Siti'ramanian 
C iiiiiTY, 95 L. J. P. C. 197 ; 42 T. L. R. 086, 
P. C. 

Folld. Klncli r. Walrott, 119201 A. 0. 482, 

5X7. Add. Annotations : — Consd. Bennett v. White- 
lu‘ad, [1926] 2 Iv. B. 380. Refd. Anderson v. 
Kquitable Assce. Hoc. of United States (1926), 
134 \j. T. 557. 

577a. Action against partner — Subsequent 

action against firm.] — Kium of R. M. K. H. M. 
V. Firm of M. U. M. V. L., No. 57r)fi, ante, 

579. Add. Annotations : — As to (2) Refd. Doben- 
liam i». Perkins (1925), 133 L. T. 252 ; Bennett 
v. Whitehead, [1926] 2 K. B. 380: Firm of 
R. M. K. R. M. ?v Finn of M. R. M. V. 1.., 
R. M. K. R. M. Somasundaram (Jjotty v. 

M. U. M. V. li. Hupramanlari Chetty (1926), 
95 L. J. P. 0. 197. 

580. Add. Annotatioii : — Dlstd. Debenham v. 
Perkins (1925), 133 h. T. 252. 

581a. Judgement for debt Incurred 

after separation.] — VVIu3ro an action for goods 
sold is brought against a wufo on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchiised 
after a (uu't/ain date, on the gyound that since 
that date she lias been acting as principal 
by reiison of her liaving separated from her 
husband on that date, proceedings may 
subsoquently bo taken against the liusband 
as agent for the it ems purchased prior to that 
daU‘, since tlu‘r<‘ are two distinct causes of 
ac?tion, & ther<3 has been no election by suing 
of the wife Uy judgment on the whole or part 
of one undivided debt. Drreniiam’b, Ltd. 
r. Perkins (1925), 133 L. T. 252, D. C. 

585. Add. Annoifdion : -Ah to (2) Refd. Ftc Hiinms, 
[1939] 2 Ch. 22. 

590. Add. A'nnotaiion : — Apld. Dennerlcy v, Prest- 
wicb IJ. D. C. (1929), 141 L. T. (J()2. 

593. Add. Annotations: — Apld. Dexte.i's v. Hill 
Crest Oil Co. (Bradford), [1926] 1 K. H. 348. 
Refd. Anderson v. Etpiit able Assco. Hoc. of the 
United Ktiites (1926), 134 L. T. 557. 


PART II. SECT. 3. SUB-SECT. 2.— 
C. (b) i. 

646 i. Application to act 

aside judgment <£• add netv party .] — 
Hudson’s Bay Co. v. Scorr (B. O.), 
11929] 4 D. L. K. 978 ; 3 W. W. K. 232. 

—CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
C. (0) 

672 i. Unsatisfied judgment .] — Tlie 
fact that a decree has been obtained 
against one of a number of joint tk, 
several obligants does not preclude a 
fresh action being brought against the 
others, if satisfaction has not beeu got 
under the decrf*e already obtained. — 
Stevbn V . Broadt Nouman & C!o., 
(19281 8. C. 351.— SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— 
C. (d) 1. 

n 1. ,] — Where it had not been 


I esUiblished that in contracting to pay 
a coiornisslou. deft, had been acting 
I as the agent of H. & that pltf. bad 
! elected to look to U. for payment : — 

I Held : a judgment l)y default recov<;red 
I by pltf. ogejnst li. did not nmder 
I pItf.’H claim against deft, res judicata, 
! since the oauso of action against d«!ft,., 

; nrbicb it was admitted pltf. had before 
; he sued JJ., did not exist agaixiKt Lbo 
. latter & was not ulToot^d by the Judg- 
! ment. — Williahs v. lioDOKits, (1921] 

; 2 W. H. 185 ; 50 T). L. It. 69 1 ; 

1 60 S. C. B. 664.- CAN. 

I o 1. Judgmeid by default against 

i husband . ] — W here two persons are sued 
; joliilly He judgment by default is 
I entered agalirst one of them pltf. then 
j oannot turn round &r say Chat tliat 
i deft. wn.s an agent of the other He 
j recover judgment against, tluj latter as 
I the princii)al.— C abicou. t?. Kkk v krlky 
1 (Kask.b 11929] 4 1). L. 11. 1062 ; 2 
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j W. W. It. 437.— CAN. 

I PART II. SECT. 8, SUB-SECT. 2.— 

' C. (e). 

I 686 iv. .] - Annuu Uahim v. 

I Maiioaiki) Bark at Ai.t (1927), 55 

I L. It. (ml. App. 90.- IND. 

I PART II. SECT. 3, SUB-SECT. 2.— E. 
j 6941. Summons for aastiuU — IHsmissal 
I - Sutiseqvvid actitm for same assault. | — 
i In an aid Ion for uHsaiilt & battery, deft, 
j pleader] that an information bad been 
i inadcn against him by before a 

I roaglstrato In rcMpcjct to the trespass 
! declarerl on, under Dominion Act, 

I 32 & 33 Vlct. c. 20. s. 4.3, & that the 
j magist.rat.e, after hearing, dismissed 
! the Infonnation & gave deft, ii certifl* 
i cab:, of (lismlssal, whereby & by force 
i of the «tatut.e he was released from the 
; action : — Held : the plea was in* 
; sufficient in not stating that the com* 



Uases t>9/ar— 776. 


JfiNOLISH AND JflMPIKE DIGEST SUPPLEMENT, 


697a. Meaning of “ forthwith — 

“ Forthwith ’’ means, forthwith upon demand 
by the person entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
person entitled, five days after the complaint 
had been dismissed, & granted two days 
after the application, but dated as of the day 
upon which the complaint was made : — Held : 
to have been made out “ forthwith ” within 
Offences Against the I'erson Act, 1828 (c. 31), 
s. 27, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault. — 
CosTAK V. Hetiierington (1859), 1 E. & E. 
802 ; 8 Cox, C. C. 175 ; 28 L. J. M. C. 198 ; 
33 L. T. O. S. 105 ; 23 J. P. «03 ; 5 Jur. N. S. 
985 ; 7 W. R. 413 ; 120 E. R. 1111. 

599a. What amounts to conviction.] 

— To an action for an assault deft, pleaded 
that, before action brought, pltf. caused deft, 
to be summoned before a magistrat<j tiO answer 
a complaint in respect of the assault, that 
the magistrate “ adjudged & determined the 
said complaint & charge, & then ordered 
deft, then to pay, & then convicted him, 
deft., in the costs as well of the said complaint 


charge as of the hearing thereof, but did 
not further order or convict deft.” The 
magistrate had decided only that deft, should 
enter into recognisances to keep the peace & 
ay the costs thereof, such costs only had 
een paid. No record of a conviction was 
pnjduced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases : — Held : 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 45, & taking it as it stood it w^as 
not proved. — Hartley v, Hindmarsh (1860), 
L. R. 1 C. P. 553 ; Har. & Ruth. 007 ; 35 
L. J. M. C. 255 : 14 L. T. 795 ; 12 Jur. N. S. 
502 ; 14 W. R. 862. 

Annotations : — Ezpld. U. v. Milos (1890), 24 Q. B. D. 423. 
Retd. Polio© Comr. for the Metropolis v. Bouovan (19U3), 
52 W. R. 14. 

647. Add. Annotation : — As (1) Consd. Pirie r. 

Richardson, 11927] 1 K. B. 448. 

669. Add. Annotation : — As to (2) Apld. The Point 
Breeze, [1928J P. 135. 

After this case add “ See^ also, Admiralty, 
No. 706b.” 


Part III. — Estoppel Quasi of Record. 

672. Add. Annoioiion : — Refd. Hyman v. Hyman, | Re Pitts, Cox v. Kilsby (1931), 47 T. L. R. 

[1929] A. C. 001. I 293. 

686. Add. AnriolotiofiS : — Distd. i?r Slollory, Weir | 687. Add. Annotation: — Refd. York Glass Co. v. 
V. Treasury Solicitor, [1920J Ch. 284. Refd. 1 Jubb (1925), 134 L. T. 30. 


Part V. — Estoppel by Deed. 


734. Add. Annolaiion : — Retd. Torbay Hotel v. \ 776. Add. Annotation: — As to (1) Retd. Parr v. 
Jenkins, (li»27] 2 Ch. 225. I A.-O., [192tiJ A. C. 239. 


plaiiiaiit had prayed tJie inai^iHtrato 
to pnicord Ruiiuiiarlly. — VVii>;o.n v. 
CODVUK (1SR(5), 2(5 N. U. ll. 510.— CAN. 

■c. Acquittal on rfiarac of rnvrdcr — 
Suhseqvnit chat'oc of asmult occtDtionivq 
actual hodilif fiann.\ ~AU>vr being 
ucqnlltod on a trial for murder tbo 
aceiiHod were elniiwHl with UKsanlt & 
battery oeeiisioninK aetnal bodily harm 
to the man wl»om they had been 
ae<inltted of inurtleriiiK. They tdeaded 
rrrt judicata : — IJild : ninee the fact 
of the UHaanlt in qncHtlon waa Involved 
in the alleged innrder, i.c. if there vviis 
a innrtior it eonid only be because there 
was the ansanlt, tS:. therefore, It innst 
have bwn eoiihfiileretl &; directly 
rtdJ\id!eaU?d on by the jury, the 
aeqiiittal on the chariire of murder 
rendered the matter of the asaault 
res judicata as bct\v(H>n the Crown & 
the accuseil, kX was a bur to the second 
charge. — R. v. Gosseltx, [19281 i 
W. \V. H. 134 ; 50 Can. CTiin. Cas. 287. 
-CAN. 

598 Hi. NecfssUu for 

certifimU of comdctiori .] — Jijdk v. 
Auohf.u & OoonMA.v, 119241 1 D. L. R. 
448 ; [19241 1 W. W. U. 279 ; 41 Can. 
Crlm. Cas. 289 ; 1 8 S«vsk. L. R. 32.- -CAN. 

g i. Subseaumt convlciion for 

same offence — Whether appeal in action 
constituted ** further proceedings .*^} — 
Pltf. sued deft., by civil bill for £20 
damages for assault. The Reconlor 
bold iiV pltf.’B favour. & gave a decree 
for £14 ba. Deft, appcceled from the 
tlecree, & entered Inie a recognisance 
as provided by 45 & 40 Viet. c. 29, 8. 6. 
After the case had been at hearing 


before tho judge of Assi/.o for a short 
time, deft, admitt.e<l the nssaiilt & tho 
reasonahleneas of ttic dumagcH awarded. 
kX raised a new defence which had not 
been available to him in the county 
ct. Deft, relied upon OITcnees Against 
the I’erson Act, 1801. c. 100, s. 43, 
ii: it was cout ended on his behalf that 
deft.’s conviction coupled with the 
payment of the i>c;nnlty operated as a 
reloJWM3 from “ all further or other 
procwdlngs,” including the re-hearlng 
of the civil bill on appeal Held : the 
appe.sl did not constitute “ further or 
other proceedings ” wltldn GiTeneeH 
Against the IVrsnn Act. 1801. s. 4.5. — 
Maokk V . Storet, [19291 N. 1. 134.- 
IR. 

sf. Order for maintenance of infant — 
Suhscqruent criminal proceedings- -A' o 
iHir.] — Re Brooks (1930), 51 Gan. C. C. 
334.— CAN. 


PART II. SECT. 4, SUB-SECT. 3. 

623 i. General rule .] — Lack of juris- ( 
diction in the ct. deprives a judgment [ 
of any effect whether by estoppel or ! 
othor^se, even though the party ! 
alleged to be estopped sought tho 
assistauco of the ct. whose jurisdiction 
l8 impugned. — Mcl.vrosu v. Park.vt, 
[19241 4 D. L. R. 420; 55 O. L. R. 
552.— CAN. 

PART II. SECT, 6. SUB-SECT. 1. 

638 X. .] — Journeay r. Ratl- 

WAV Passsnoerb Assurance Co.. 
[19241 1 D. L. R. 308 ; 50 N. B. R. 
601.— CAN. 


PART II. SECT. 6, SUB-SECT. 2. 

8t. Should not be pleaded m slate- 
meni of claim J — ^ Victoria Lumber & 
Manufacturing Co., Ltd. v . Thomsen 
& Clark (B. C.), [1926] I D. L. H. 
971 ; [1926] 3 W. W. H. 459.— CAN. 

sa. Should not he pleaded in counier- 
I claim .] — Victoria Lumber & Manu- 
i FA( ’TURING Co., Ltd. t. Thomsen ifc 
! (.’LARK (B. C.), [1926] 4 D. L. R. 971 ; 

, [1920] 3 W. W. K. 459.— gAN. 

! PART V. SECT. 2, SUB-SECT. 1. 

! sb. Ijcase null cf’ void — lessor uruler 
j (Ji8(d)ilitg.] — Whore the Nawab of M. 

: executed a lease of certain immovable 
j property for a term of 21 years in 
: considerotion of tho sum of nipee.s 
i 5 lacs as advance of the total rent 
I payable for & during the said term 
j of 21 years, on a suit being brought 
j by the Nawab for recovery of 
possession : — Held : as the lease con- 
travened condition (1) of the Mursh Ida- 
bad Act it was null & void & the 
Nawab was eutitlj^d to recover 
possession of the demised property. 
Tho Nawab was not estopped from 
denying the validity of the le.'ise by 
rcjison of tho Act os he was a person 
j under disability. — M ubshidabad Na- 
wab r. Bilas Koy CriounnuRi (1928), 

1 1. L. R. 56 Olio. 252.— IND. 

PART V. SECT. 2, SUB-SECT. 2. 

709 1. General rule.] — T., to whom a 
' patent of land issued, by deed poll 
' made prior thereto, sold tho land to L. ; 

' — Held : in obtaining the patent T. 
I was esUippod by the deed from setting 
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Yol. Aja.— jsstoppel. oases >lUBba. 


786a. .] — Tho recital, in a deed, of a former 

deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more. — Gillett v. 
Abbott (1838), 7 Ad, & EL 783 ; 3 Nev. 
& P. K. B. 24 ; 1 Will. WolL & H. 01 ; 7 
L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. R. 665. 

AnnotaHon : — Re!d. Fishmongers Mystery Wardens & 
Commonalty v, llobcrt^ou & Staines (1818), 18 L. J. C. V. 
55. 

828a. .] — In order to keep the trusts of a 

settlement off the title, the settlor conveyed 
tho property to certain praiitees by deed of 
jj^ift in consideration of his love Sc affection 
for them. The Ki'antees at the same time 
executed a deed pcdl deelarinj? trusts in 
favour of the settlor tV other beneficiaries. 
^J'Jie conveyance A th(' title deeds were lianded 
to the grantees, tlie deed ]iull being retained 
by tlie settlor’s sob*. The grant^*(\s purport- 
ing to be absolute owners created equilabh' 
incumbrances on tlie property in favour of 
certain incumbrancers for value without 
notice of t^u^ trusts : — Held : as tlie settlor’.s 


conveyance contained a direct misrepre- 
sentation necessarily implying that the 
grantees were absolute owners, tho settlor 
A. the other boneliciaries claiming under him 
wc*re estopped from ilonying this statement 
against the equitable incumbrancers. Sc their 
prior equity was thoi’ofore postponed . — He 
iviNc’s SETTijanoNT, Kino v. Kino, [16311 2 
Oh. 264 ; 100 L. J. Oh. 356 ; 115 L. T. 517. 

851. Add. Annotaiion : — Reid. Blav v. Pollard Sc 
Morris, [1630] 1 K. B. 628. 

916. Add. Citation .*—94 L. J. Ch. 159. 

965. Add. AnnotatloYi : — Refd. A,-G. v. Glen Line 
& Liverpool Sc London War Risks Insce. 
Assocri. (1929), 31 Com. Oas. 309. 

993a. S. P. Seaboitrne r. Powel (1680), 2 Vern. 
11 ; 23 E. R. 616. 

Anmytation : — Reid. Smith v. Osborn© (1857), 0 H. L. Cas. 

375. 

993b. — — — CiiAYTON V. Nkwcastlk (Duke) 
(1682), 2 Cas. in Cli. 112 ; 22 E. R. 871, L. C. 

A nruitation .—Reid. Morsu r, Fanlkiier (1792), 3 Swan. 

429, n. 


Part VI. — Estoppel in Pais. 


1019. Add. Annotation : — to (1) Reid. Green- 
wood r. Martins Bank, Ltd. (1631), 47 

T. 1.. R. 607. 

1021. Add. Amioiationa : — Ah to (2) Retd. Jones v. 
Waring Sc Gillow, ri62fi] A. V. 670. Oenerdlly, 
Reid. Commonwealth Trust v. Akotey (1925), 
94 L. J. P. C. 167. 


1036. Add. Ayinotntions : — Reid. Lloyds Bank v. 
Chartered Bank of India, Australia Sc China 
(1628), 67 |j. .1 K. B. 606; Greenwood v, 
Martins Bank, Ltd. (1631), 17 T. L. H. 607. 

1036a. .] — If 0 . man misrepresents a fact, to 

that fact ho is bound, if any other person 
misled by such misrepresentation acts 


up title In himself muicr the patent. — 
Kobkutson V. JJai.kt (1880), 11 0. H. i 
352.— CAN, I 

PART V. SECT. 2, SUB-SECT. 3. 

80 . Jif/ twminee of Croum to conrau \ 
lan<h SkUiseqnrnt grant Ut stranger. \- 
Where the iioiiiiiice ot the Orown geve j 
a homl for a deccl of the luml to ho made 
when tho pat<‘nt nlnmld issue. in 
the HHino bond oonveyed & covcnnnted 
to giiaranfoe the title : - ; on : 

ejectment by a grantee of the nondneei 
under a deed executed after the T'at'CuL 
issued, this 1 >otk 1 gave to the obligee ; 
no title by estoppel. — Dok d. McOir.L 
r. SfiKA (1840). 2 U. C. R. 483.— CAN. 

PART V. SECT. 4, SUB-SECT. 3. C. 

sx. Rclrase of morigagr,] -Deft., a 
inlgor.. wiMlung 1 o pay olT tin* intge. N' 
Hubslitute unotber, arranged with mn- 
M. that inon(‘y in the hands of M.’s 
Holr. shotild be appnjpriute<l for that 
purpose. A i}itge. was <!Xecut('<i by | 
deft, in favour of M. A: a release^ of the 
existing mtge. duly exc*eut<^d by ]iltfs, 
was received by the solr. & exhihlt(Hl ; 
to both deft. & M. It was not. regls- 
tered, however, & the solr. absconded ! 
without p.aymg over tin; money to the : 
intgecs. or btrlug requested by the 
mtge,es. to do so, although over a y<;ar i 
liad elapsed btdon; the solr. left. Idtf., ' 
who had particular charge of the 
transaction, said that ho ha<i forgot tefi ; 
the matter. Deft, tulce paid lntvn;sl 
to M. on his intge., they both thinking : 
that it was in effect & tliat pltfs.* 
intge. had been satisfied : — Held: pllfs. ; 
wore not entitled to enforce their mtge., 
since they had put in tho power of the , 
wrongdoer to commit the wrong, & 
because they wei-e estopped by the 
release & by their conduct from asseil* 
lug that their mortgage had not lM?cn ; 
paid. — T hom & Lamost t?. Walkek, 
11930] 3 W. W. R. 33 : 3 D. L. R. 915 ; 
43 B. C. R. 142.-^ -CAN. 


FART V- SECT. 4, SUB-SECT. 6. 

853 1 . Op ’.redUm of rule — Money paid 
to solirilor producing executed deed — 
No intention tCnt tmmey should he paid 
over to parly /« 'leedA — A solr. obtained 
from pitf., his oHont, a clioquo fr»r 
31.100, repre.sentlng that ho would 
iiivesl Jt njion th<» security of a intgo. 
tipon land wlilcli liad l»e<*n mortgaged 
to lii.s .sister, whoso nitge. would t»e 
paid off by the «I,100. In the receipt 
given to pItf. hy the koIp. It was stated 
Hint tho cheque was given to him rr 
mtge. 10 U. h.t/.”, whhdi was a brhff 
deseriiition of land upon which defls. 
had made a mtge. to the solr.’s father’s 
exoPb. The h«»lr. iiotilled dofts. that 
the exors. desired payment of this 
mtge., tliat he hud a client who 
would advance the money necessary 
to jiay it off. A mtge. by defl.s, to 
pitf. \ipon this land was thereupon pre- 
pared hy the solr. & executed by deftH. 
in Mar. 1923. They made payments 
from time to time upon tlic mtge. l)y 
cheque to the solr., who paid off tlic 
intges. held by tho exors., & cons»i- 
quently did not obtain a disciiarge of 
it. The SI, 100 wa« misappropriated 
by the solr., who absconded in 1920. 
It was iutctiided that tho mtge. moneys 
should ho paid to the exors. & not to 
tlie rutgors,, & tills pitf. understood. 
Thi.s action was iirought to enforce 
t he mtge., & pitf. in her evidence at the 
trial stated that tho solr. showed iier 
tho mtgn. in Mar. 1923: — Held: the 
faetts that the mtgor. delivenjd t,hf) 
inlgo. to the solr. & tliat be Khov\ed 
it to pitf. did not amount to a repre- 
Hcutation that the moneys advanced 
bv pitf. had been paid to the liolders 
of tlie lirst mtgo., &. that It had been 
discharged, & It could not bo said that 
the migors. were OHtoppod from dis- 
puting the fact that iho moneys had 
boc!ii advanced to them. — MtJfUtAy v. 
Croh.slaxi>, 11929] 4 D. D. R. 721 ; 01 
O. li. R. 403.— CAN. 
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I PART V. SECT. 6. 

! sd. Transfer untU't Heal Property 
I Aet—H 'ittionl special covenants — Nquit- 
j ahU’ interesl HuhsegvrrUly arguirea hy 
I transferor.] — A transfer of land, In the 
j form provided in the Real ITor^crty 
j Act, made l)y the rogisf^i’od owner Sc. 
; without liny special eovenants oi‘ 
i rccital.H, does not operate as an estoppel 
I I.V does not veftt in the transferee an 
i cquiiahle interest, subsequenty acquired 
! by the transferor in Mie aliseneo of any 
j fraud or rnlsrc.present.atlon hy the 
; latic-r.-- VlKNNErr u. (Iii.moitk (1900), 

, 10 Man. L. Jt. 301. CAN. 
i se. Heed of adoplinu -Acntmpanie.d 
' h// all necessary eerenumies.] - Where an 
adopt, ion iiait taken place with groat 
J publicity N: with due perfonrianeo of 
[ all the necessary coreinonies, & a 
; formal deed of adoiition Iiad been 
I exeeutod &, rcglst<.u-ed & the adoyitod 
1 son iiad been received into the family 
I of his adoptive futiicr, & w'henq furtlier, 

{ tlie adoption was m»t clialleriged for 
j several yonrH : f/e/d : an estoppel 
i was croat^id wliorehy the adofitive 
; mother W’as nrecluded from aft,erwardH 
j disinitlng tne adoption. — llrrA/tAM 
I I’KAKAHII V. KaI.AWATI DkUI (1928), 

I I. L. R. 50 Ail. 88.').— IND. 

i PART V. SECT. 8, SUB-SECT. 8.— C. 

993 vil. .1— Dow d. TU'Fany v. 

McEwan (1837), r, O. 8. 598.— CAN. 

PART V. SECT, 9. 

See cases In Part II., Soct. 5, aub- 
, sect. 2, anle. 

PART VI. SECT. 3, SUB-SECT. 1.— A. 
i 1032 I. IIov) estoppel arises.] — 

I Kstoppel aiiscH where a man is pro- 
cludeil from denying the truth of any- 
: thing whiclj lie has repreaentod to be 
j a fact, thougli it is not a fae.t . — Re 
i Moxtoomkhv V. Dtamond. Dia.monp 
V. MoKTOo.MKliy, 11925) 4 J). L. R. 

, 730.— CAN. 



1040 i. Where all partite know the 
truth — No repreaentalion.] — A tenant 
after the expiry of his original lease 
received from nls landlord notice to 
<inlt at the end of the following month. 
In reply, he wrote a letter which con- 
tained (irUer alia) an admission that he 
was a monthly tenant. At tho heating 
of a suit in ujootment the tenant 
contended that his original lease being 
for manufacturing purposes ho had 
a tenanoy from year to year, was 
entitled to six months’ notice : — //c< i : 
he was not estopped from so oi u- 
tending as the facts alleotiug the 
tenancy were within the knowledge 
of both nartioB. — Jacks & Co. v. 
JoOSAB MAUOMRD (1923), I, L. R. 
48 Bom. 38.— IND. 


PART VI. SECT. 3, SUB-SECT. 1.— 
B. (a). 

1041 *Iv. .] — In 1894 applt. 

granted a lease of land *‘ from year to 
year ” to resps. In 190.3 reaps, wished 
to build a house on tho land & applt. 
wrote that the lease was a permanent 
one, though the rout was liable to 
enhauocmeut. Resps. built a house 
Sc applt. received a bonus in njspect of 
It. In 19lfi applt. sought to eject 
resps. : — Held : whether the lease was 
a permanent one under the agree- 
ment, applt. ’s statement in the letter 
that it was so was a representation of 
fact & not an exnrt^sslon of opinion, 
It ho was estopped from denying it.™ - 
Forbes v, Rallt (1925), L. R. 52 
Ind. App. 178.— IND. 


1041 XV. .]— 'i’ho principal Quea- 

tlon In this case being whether tho pur- 
ohasers of some of tno plots abutting 
on the land in question, which was 
described in their convey anoe as land 
kept for tho proposod 100 foet drainage 
road of the Calcutta Improvoment 
Trust,” or as ” tho proposod drainage 
road of the Trust,” had a right of way 
over the land by reason of any rule of 
estoppel : — Held : in order that a 
representation may operate as an 
estoppel, it must be a representation 
of an existing fact & not of a mere in- 
tention or future promises. It was a 
statement of what the Improvement 
Trust was- ^ing to do with regard to 
the laud, which was described to be on 
tho boundary of the plots sold, Sc did 
not confer any title on the purchasers 
of the plots sold, either by express 
grant or by implication. Hence no 
right of easement was oroatod. — 
HINDUBTHAN OO-OPERATrVK iNStJR- 

ANOE SociETr, Ltd. r. Secretary op 
State for India in Council (1929), 
I. L. K. 66 Oalo. 989.— IND. 


10441. .1 — In order to 

found an estoppel a representation 
must be of an existing fact, not of a 
more intention, & a promise which 
is a more statement of an intention 
to do something In the future Is not 

suftlclont. liAZA NBOIT V. BBOUNBTKIN, 

[1924] 2 D. L. R. 1170 ; 2 W. W. R. 
600.— CAN. 

1044 ii. S. P. Ontario Equitable 
Law & Accident Insurance Co. v. 
Baker, [10261 2 D. L. R. 289 ; [1926] 
S. C. R. 297.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (b). 

sg. Conatruction of contract.] — A 

{ )arty who represents to another that 
le places a particular conKtruedion 
upon a clause in a written contract 
thereby inducing the other to enter 
into tho contract is not entitled in an 
attempt to enforce the contract to set 
up a dJlIeront construction though the 
latter construction may be c(»rro(;t in 
law. — Sami*son V. Union & Ruodehia 
Wholesale, Ltd., 119293 A. D. 468. — 
S. AF. 

PART VI. SECT. 3, SUB-SECT. 1.— 
B. (g) ii. 

lOBOxviii. .] — ^If a person sets 

up estoppel ho must show that ho has 
altered his position to his prejudice 
owing to tho conduct of the other 
party whom he claims is estopped. — 
St. John County Hospital ». Peck, 
[1924] 2 D. L. R. 163; 61 N. B. 11. 
324.— CAN. 

1096 xix. .] — A tenant in reply 

to a month’s notice to quit wrote a 
letter oontainlng (inter alia) an admis- 
sion that he was a monthly tenant. At 
tho hearing of a suit in ejectment, ho 
oontended that ho was entitled to six 
months’ notice : — Held : he was not 
osLoppod from so contending, as the 
landlord having already given notice 
to quit bad not shown that he had 
altered liis position by reason of tho 
admission. — Jaokb & Co. e. Joosab 
Mahomed (1923), I. L. R. 48 Bom. 
38.— IND. 

1096 XX. .1 — In order to 

create an estoppel in pais it must bo 
shown that ho who dcslros to take 
advantage of it has acted upon the 
untrue representation, as true not 
knowing it to bo untrue, thereby 
altering his position to his prejudice. — 
Huffman v. Ross (1925), 57 O. L. R. 
,329.— CAN. 

1098 xxi. .1 — Where a person, in 

reliance on tho statement of a third 
person, pays over money which ho has 
a legal right to get back, it is not true, 

20 


as a general proposition, that in order 
to establish prejudice siiflleient to 
support an estoppel against such third 
person he must show that the payee is 
insolvent. — B oyfs v. Borlky, [19281 
4 D. L. R. 302 ; [19281 3 W. W. 11. 69. 
—CAN. 


PART VI. SECT. 8, SUB-SECT. 2.— A. 


1144 xl. .] — Pltf. was induced 

to buy certain lots of land at R. by 
the rep^'esentatlons of the vendor’s 
agent that a near-by block of land was 
a public park to the free user of which, 
08 a bathing beach & recreation ground, 
pltf. & his family would bo entitled. 
The vendor, who owned said block, 
afterwards fenced it off & demanded 
a foe from pltf. & others for admission 
to it : — Held : on the ground of 
estoppel, pltf. was entitled to a declara- 
tion that he & all persons claiming 
through or under him were entitled 
to free passage to & free use of said 
block at all times as though it were a 

{ )ubilc park, & to an Injimction rostraln- 
ng vendor from doing anji-hlng to 

E revent such passage & use. — Hugo v. 

,ow, [1928J 4 D. L. R. 315 ; [1928] 2 
W. W. R. 710; on appeal. [1929] 3 
D. L. R. 725; 2 W. W. R. 55; 23 
S. L. R. 592.— CAN. 

1144 xii. — .] — Pltf. municipality 
having ]>ccoim5 the tax -sale purrhaser 
of a quarter soction of land leastid it, 
iK'foro obtaining title themto, to tbei 
deft , on the crop -payment plan. After 
deft , hail put in his croj) the registered 
o^vner interfoi'ed with deft.’s lajssesslou 
& he invoked tho assistenoe of pltf. *8 
offlcials to protect the crop from tho 
rogistered owner. They decided that 
pltf. would seize the crop for arrears 
of taxes due by the registered owner. 
I’ltf.’s secret ary made out the seizure 
papers & handed a notice of Belzurc to 
deft., & deft. acoei)ted it & treated 
it, as a Holzure of a quarti^r of the crop 
for lh(‘ arrears of taxes. Later deft, 
removed & disposed of all the crop, & 
j)ltf . sued for the value thcioof : - - 
neld : even if the arrangement did not 
ainoimt to a valid seizure deft, could 
not, under the cii'cumstahccH, bo heard 
to say that it did not. — Heart’s Hiix, 
Rural Municipality r. Helmer, 
[1930] 2 W. W. Ii. 635 ; 8 D. L. R. 
1004 ; 24 S. L. R. 513.- CAN. 


■d. As to fault for accident .} — ^The 
fact that pltf., the driver of a vehiole 
which came into collision with a motor 
car, stated < immediately after the 
accident that he misjudged the dis- 
tance of the motor car : — Hekl : not to 
raise any estopjwL — H unt e. Morgan 


(Alta.), 
1 B. L. 


19261 3 W. W. R, 804; {1927] 
267.— CAN. 



weighing out or appropriation of the 200 
uarters having taken place, A. stopped 
elivery. It was contended that on the sale 
to W* & CJo. the latter became tenants in 
common with A. of the 600 quarters, with the 
light in W. & Oo. to assign their interest 
therein to pltfs., although no appropriation 
of the 200 quarters had taken place : — Held : 
(1) pltfs. had no claim to the maize ; (2) defts. 
& A. were* not estopped from denying that 
pltfs. were the owners of the 200 quarters of 
maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (Sankey, J.). — 
Laurie & Morbwood v, Dudin (John) & 
Sons. [1925] 2 K. B. 2S3 ; 94 L. J. K. B. 
928 ; 30 Com. Cas. 2H0 ; affd,, [1920] I K. B. 
223 ; 95 L. J. K. B. 191 ; 134 L. T. 309; 42 
T. L. 11. 149 ; 31 Com. Oas. 96, C. A. 

AnmtUition:~A8 to (1) Apld. He Walt, [19271 1 Ch. «0(>. 

1213. Add. Annotation : — As to (2) Refd. Anderson 
V. Equitable Assce. Soc. of the United States 
(1926), 134 L. T. 557. 

1219. Add. Citatim:--! B. R. A. 210. 

Add. Annotaiion : — As to (1) Expld. & Distd. 
Gateshead I'nion Assmt. Com. v. Redheugh 
Colliery, [1925] A. C. 309. 


Vol. XXL--BsloppeL 0 mm 1148a-120S: 

1228. Add. AnnotaHons : — Consd. Lever Bros., 
Ltd. V. Bell, [1931] 1 K. B. 667. Refd. Blay 
Pollard & Morris, [1930] 1 K. B. 628. 

1227. Add. Annotation: — COQsd. Houghton v. 
Nothard. Lowe & Wills (1927), 44 T. L. R. 76. 

1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exorcise of a 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can arise 
in such a case. — Sunderland Coupn. v. 
PiMESTMAN, [1927] 2 Ch. 107 ; 96 L. J. Ch. 
441 ; 137 L. T. 688; 26 L. G. R. 64. 

1238. Add. Annotations : — Consd. Hyman v. Hy- 
man, [1929] A. C. 001. Refd. May v. May 
(1920), 98 L. J. K. B. 770. 

1247. Add. Citations 94 L. J. P. 0. 93 ; 132 
L. T. 611. 

1257. Add. Annotation : — Consd. Huddersfield 

Fine Worsteds r. Todd (1925), 42 T. L. R. 
52. 

1259. Add. Citation :»-132 L. T. 09. 

Add. Aiuwtation : — Refd. Page v. Scottisli 
Insce. Corpn. (1920), 08 L. J. K. B. 308. 

1265. Add. Annotation : — Refd. A,-G. v. Donby, 
[1925] Ch. 696. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (a). 

Held: the Hollora were not catoppeci 
from proving their ownership of the 
saf?^. — W alker v. Hyman (1877), 1 
A. li. 346. -CAN. 

HHd :* there was evidence of an 
estoppel. — W est v. O 'Leary (1894), 
32 N. B. II. 286.— CAN. 

PART VI. SECT. 3, SUB-SECT, 2.— 
B. (c). 

1173 iv. — AUegatwn of 

prerrifms judgment — Made hy atlomry 
ad liicm .\ — Aequloseeiice in a jmlginent. 
cannot i )0 presnnicd imiwt l)o un- 
equivocal ; it must i»o made by tiie 
party iilmaidf or Ijy his attorney 
specially authorised & it is not bind inn; 
upon the iirincJpal if made by an 
attorney ad litem acting iiruler biw 
general mandate. —Driujc v. Corpn, 
De Maksto.n, [1928] 1 D. L. K. 22.6 ; 
(1927 J 8. C. K. 526.-— CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (6). 

sf. Document evidencing loan.] — 
Where deft. cxo<?uted a document 
evidencing a loan rt^joived by him fnjin 
applt. & constituting an order, for the 
amount of the advance upon a co. 
about to be formed for the purpose 
of ewjquiring & conducting resp.’s 
buHinOHH : — Held : the document con- 
stituted an estoppel whicli precluded 
reap, from giving evidence to contradict 
or vary the terms thereof, & the money 
advanced, not having been paid by the 
oo. to applt., resp. was pei-sonally 
liable on the contract. — H ejifenstall 
Bros., Ltd. v. Poulson (1928), 22 
Q. J. F. R. 156.— AUS. 

PART VI. SECT. 3, SUB-SECT. 3.— A. 

1221 i. General rule.]— D f.mtngs t>. 
Bedell, [1925] 3 D. L. Tt. 1063.— CAN. 

1221 li. .] — Patterson v. Smith 

(1877), 42 U. C. R. 1.— CAN. 

1221 iil. .) — Where pltf. induced 

the ot. to grant him a judgment 
reoognising doft.'e right to timber : — 
Held: he was estopped from after- 
wards contending that deft, had no 
right to dispose of timber. — M anlet 


V. O’Brien, He Maokintobii (1901), 
22 O. L. T. 74 ; 8 B. C. H. 280.— CAN. 

1221 iv. .1 — Baker v. Baker 

(1904), 40 N. B. n. 470.— CAN. 

1225 i. As to poRiiion of party 
estopped .] — A paKy Is not disaldcd by 
law from explaining a mutter of evl- 
dcnco, only becauHe his exi>lanation 
vcc.-ist- of circumstanouH which Include 
wro'igloitig on his part. — J'rehh v. 
Matrkr ^. ri9271 V. L. R. 326; 48 
A. L. T. U 3 ; 15 927] Ai-gus L. R. 197.— 


PART VI. SECT. 3. SUB-SECT. 3.— B. 

1233 11. .1— The fact that a 

person, wlio has recoveriM] a Judgment. 
takes jiurt. in a reference dlrecUsd 
thereby, does not bring him wdthln 
the rule that a person, who after 
mioverlng a judgment puts it iiite 
effect A' accepts benelltK ufider it, is 
estopped from appealing thertsfroin.— 
Mainfroid V. MAINFKOID (Alta.), 
[1920] 4 1). L. R. 1060; [1920] .3 

W. W. R. 817.— CAN. 

1241 1. Property aftermirdu 

claimed under another title.] - Ci>s 
V. Myatt (1915), 49 N. S. ]{. 139.- 
CAN. 

1243 i. Title subsequently acquired 

hy poascsstUm.] — Smith v. Smith (1884), 

5 (J. R. 690.— CAN. 

q i. Hale of reversionary inie.re.8t.] 

(2rLEMlNa V. WK.ST (1881), 14 N. S. J(. 
—11. & G.) 291 ; 1 C, L. T. 709. -CAN. 

a i. Acceptance of creAiit from un- j 
authorised wjeni.] — A co., knowing ii | 
vendor of gr><>dH wtis giving it en^dit i 
in a cuKc wnere the pc;rson biiying on 
its btihalf has fio proffer authority so . 
to do, is <!Ht/>i»pcd afterwards from 
disputing liability on the ground «if 1 
want of authority. — G reat West j 
Saddlery Co. m Canadian Inoot 
IRON Co.. 119241 4 D. L. R. 831.— I 
CAN. ; 

PART VI. SECT. 3, SUB-SECT. 3.- j 
C. (a). j 

1260 iv. .1 — Kstoppel by ac- ; 

quiescence connot^rs that the person i 
estopped has repmsented to the person } 
who lis Infringing his right that he is ; 
not entitled to complain, & that the i 
other party rtdying upon thi.s repre- ; 
Bcntallon has alteritd Ids position to his : 
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dctrini<'nt.— GoniNDA Ramanii .1 Dab 
Mdha.wa V. Ram (;i(aran Dab (1925), 
1. L. 1(. 1*2 Calc. 74H.— IND. 

1260 V. .) — In order that the 

proteetiou of the (Miuitable doctrine of 
ac<iuiet«.‘one< may be successfully 
elaliucd, the following clreuniHlances 
must subBisl.. The party elniining the 
bcuent of tbe doct rinc must have made 
n mistake a.‘ lo his l(«gu.l rights) A' miiHt 
have ex'pend'“il some inoiiey or done 
Home act on 1b,e faith of IiJk nnstaken 
belief ; & tlic noHsesHor of the legal 
right must iiave known of l.lio exiKicnce 
of his own right which is InconsiKtcnt 
with Mie right claimod by the other 
party. b<' must have known of the 
otiier uarty’s iiUHtalcen belief in bis 
own rigbU, lii be must Juivc encourngeil 
the oilnT‘ pai'ty in Jiis expenditure of 
money, or in the otlier actH which ho 
has doin', I'itiier dire<'t,ly or liy abBtain* 
log fvuin asserting IjIh legal right. 
Jai .’.arai.n I’. .Iaiar JtEo (192(5), 
1. I,, li. 4 8 All. 353. IND. 

1260 vl. .}— CRorKiCH V. Hi/T- 

riHNHDN (1861), 10 N. li. R. (5 All.) 
J39.- CAN. 

1260 vil. .1 — Natj(Ii.kr r. 

JENKINB (J899), 32 N. S. R. 333.— CAN. 

1262 i. JVho hounft — Crown — Kntry 
on Crrnvn lands.] -R, v, Canadian 
Padifr! Railw/.Y (Can. Kx.), I1929J 
2 D. L. P. 64 1 ; 35 Can. Ry. Cub. 248.- 
CAN. 

1268 ii. Or ultra mres.] — Ac- 

quieseenee caunot; relinbilllale or 
render valid « transaction whieji is 
ultra vires or illegal. (joniNDA 
JtAMANiM Dab Mohanta V. Ram 
C'jiARAN Dah (1925), I. L. B, 53 Cttle. 
748.- IND. 

PART VI. SECT. 3, SUB-SECT. 3.— 
C. (b)i. 

1270 vi. - — - Where under u con- 
tract between pltfs., U.8. cltlyATiH. & 
defbs., a Canadian co., payrnentis bad 
la.'cn made In dlffeirnt cuneiieicB at 
dlffei-nnt iimcH IleUl : as under t he 
contract, paymentH sliould bo in < Cana- 
dian cuiTcney, iiaymcnts rnaAie in 

U. 8. currency could not oi>cnite ua an 
cHtoppel, u« they wei*o made under 
mlsapprtdieuFioii of rights —Mvirb 

V. Union Natural Gas Co. (1922), 
53 O. L. H. 88.- CAN. 



Cases 1286 ar- 1486 a. Engush and Emfibe Digest Sufflement. 


1285a. Acquiescence by trustees — In proceedings 
for administration of trust.] — Doyle v. Doyle 
(1850), 12 Beav. 471 ; 19 L. J. Ch. 240 ; 15 
L. T. O. 8. 498 ; 50 E. R. 1141. 

1294. A<Ld. Annotations: — Refd. Jonosv. Waring & 
Gillow, [192(5] A. C. (570; British & Noith 
European Bank v, Zalzstein, [1927] 2 K B. 92, 

1297a. Preparation of deed by solicitor.] — A con- 
veyance was made by L. to his son for the 
purpose of giving the latter a colorable 
qualitication to kill game : — Held : the solr. 
who prepared & attested the deed, knowing 
the purpose for which it was to be used 
& himself actively furthering the object of 
the parties, could not afterwards, in trover 
by the son for the deed, contend that nothing 
passed to him under it. — Dord v. Wardlb 
(1837), 3 Bing. N. 0. (580 ; 4 Scott, 402; 
1 Jur. 382 ; 132 E. R. 572. 

1811. Add, Annotation : — Refd. Sagar v, Ride- 
halgh & Son, Ltd., [1931] 1 Ch. 310. 

1318a. Payment of rent not due.] — The 

predecessors in title of defts. were owners in 
fee simple of land including both the surface 
&> the strata below the surface. They con- 
veyed the land to pltfs.’ predecessors by a 
deed which contained an exception & reserva- 
tion of all mines ^ veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not conlined 
to the seams of coal, but was cut also through 
the adjacent strata. Vlong this road they 
carried coal obtained from mines beyond the 
limits of the land convoyed to i>ltfs.* pre- 
decessors. Defts. & their predecessors had 


for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. : — Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — Baiten Pooll v. 
Kennedy, [1907] 1 Oh. 256 ; 70 L. J. Ch. 
162. 

1319a. Objections to account stated not pressed.] — 

Burbough’s Adding Machine, Ltd. v, 
Aspenai.l (1925), 41 T. L. R. 276, i), A. 

1326. Add, Annotations : — Consd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. Refd. Anchor Trust 
Co. V, Bell, [1926] Ch. 805. 

1330. Add, Annolation : — Refd. Greenwood v, 
Martins Bank, Ltd. (1931), 47 T. li. R. 607. 
1345. Add, Annotation : — Apld. Coplovitch v. 

Williams (1929), 73 Sol. Jo. 484. 

1380. Add, Annotation : — Refd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

1395. Add, Annotation : — As to (2) Refd. Australian 
Bank of (Commerce i’. Pcrel, [1926] A. C. 
737. 

1402. Add, Annotations : — Dlstd. Reckitt v, 
Barnett, Pembroke & Slater [1929] A. C. 176. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 609. 

i435a. .] — Laurie <& Mobbwood v. Dudin 

(John) Sons, No. 1148a, ante. 


PART Vi. SECT. 3, SUB-SECT. 3.— 

C. (0). 

ug. Assent to sale of goods — Ac- 
(niu'secnce in coiuHtion of goods .] — 
in an anliuti to rocover for work & 
laboiLT in picHSIntr a quanllty of 
straw, ovidoiK'o sliowcd that doft. was 
of opinion that tho straw was not in 
a tit condition to bo pressed, & that 
ho oniy cousonled to have Mio work 
iUnw on pltf. ofYeriinif to buy the straw, 

& that pltf. Hubsequeutly made a sale 
of tlui straw which was d<divmvd al 
his request -.“ //rW ; pltf. was pre- 
cluded from setUuK up the unmerchunt- 
able coudit.ioii of the straw in atiswei 
to doft.’s eountorchiiin for the price 
ajfrocd to bo paid. — Pkcpaud v. Woon, 
Pkri'AKD V. U.AMKUON (lUVJ-l), £'7 
N. S. U. 222.— CAN. 

sh. Jn registratiim of 7notor car iii j 
name of another.]— v. WouTiiv j 
(P. E. 1.), L192yi 3 D. L. K. 12.3. - - CAN. j 

PART VI. SECT, a, SUB-SECT. 3.— | 
E. (a). I 

m I. .1 — Miller r. U., [1927] I 

Exch O. 11. 62; ajjd., 11923J 8. C. It. ! 
318 —CAN. I 

•n. Application of dctcirine — Gtia- j 
ranter induced by fraud — DeUiy in 
repudiation.] — A. woh induced to guii- 
rantco a debt by fraud of debtor. 
On learning of tho fraud from the 
creditor ho did not ropndiato tlio 
guaruntoo i—lleld : It was afterwards 
too lato to sot a defonco based on tho 
fraud.-r-MANTLE Lamp Co. of .^\31bhica 
V. Nixo.n, [1924] 3 D. L. U, 1073.— 
CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 
E. (b) ii. 

•o. Dday in taking security — 
Creditor estotmed from relying on agree- 
went by debtor to give security.} — Re 
McIntyre. Trustee v, Canada Metal 
C o.. (19251 2 D. L. R. 889 ; 5 C. B. 11. 
629.— CAR. 


sp. Delay by vendor in giving notice 
that goitds not paid for by agent — Agent's 
drafts on principal duly met.] — In an 
action l)y pltf. co. against deft. co. 
for tho price of goods : — Held : tlio 
latter had accepted the Loudon 
agency’s drafts for the goods in tho 
helieC that the uiiiouiitH due in respect 
thereof had licen paid to pltf. co. He 
pltf. CO. had by its conduct induced 
deft. CO. to believe that such was tho 
case, &: was not entitled tt> recover. — 
Soi'wiTii Aviation Esoinkkkino 
Co., Lrn. V. Magnus Motors, Ltd., 
U928] K. Z. L. K. 433.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 

F. (a). 

8 i. Adoption of one of two 

alternative remedies .] — liUTCiiISON v. \ 
Paxton, 11928] 4 D. L. K. 704 ; 03 
U. L. it. 74.— CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 
F. (b). 

sq. SpccUil contreud denied— Not avail- 
alile to defeat claims .] — Stock v. Great 
Western Ky. Co. (18,58), 7 O. P. 520.— 

CAN. , 

PART VI. SECT. 3, SUB-SECT. 3.— I 
F. (o). 

h i. .]—Jie Ke.arnky’8 Estate, 

WiiiTEnuitsT. Appellant (1927), 27 
S. 11. N. S. W, 380 ; 44 N. S. W. W. N. 
117.— AUS. 

h IL .] — Where a vendor, on 

default of payment of an inatalmont of 
the purchase price of land, takes out 
an order nisi for foreclosure, ho 
cannot aftCTwards proceed by way of 
oxooutJou against tho pur^aeer. — 
Standard Trust Co. r. Liitlb (1915), 


PART VI. SECT. 3, SUB-SECT. 3.— 
G. (b). 

■r. Nationality of parly .] — Where 
pltf. was ignorant when he made a 
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contract that deft, was a person of 
onoiuy origin & that under War 
Legibiation & Statute Law Amend - 
meat Act, 1918, s. 0, tho contract was 
illegal: — Held: in an action for 
breach of contract, deft, would bo 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin since tho deft, well 
knew that fact. — Hranioan v. Saba, 
11924] N. Z. L. K. 481.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3.— 

G. (c). 

h i. .] — Wkllrand V. Walker 

(Man.) (1911), l(i W. L. K. 408.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

H. (a.) 

1438 i. A form of acguie.scencc .] — 

I Gobinua Ramanuj Das Mohanta r. 

Ram Charan Das (192.j). I. L. U. .02 
I Calc. 748.— IND. 

t i. .] — Hutchinson 

Brothers & Co., Ltd. r. I'ekkins 
(D. C.) (1908), 8 W. L. R. 1G.~ CAN. 

St. Claim to distinctive colour design — 
Objection not raised in previous pro- 
ceedings.] — Pltf. CO., which liad adopted 
a certain dcblgn of contrasting black 

white colours for the painting of its 
I ciabs. dissimilar to any previously In 
use in the city in wdiich it conducted 
, its operations, sought by Injunction to 
I restrain defts. from uj^lng cabs painted 
I a similar design of contrasting blue & 
i white, on tho ground that, although the 
} respective c.abs might readily lie dis- 
I tinguished in daylight, those of defts. 

I were so got up as to be calculated, at 
I night, to deceive people into believing 
; them pltfs.* cabs. No Instance of 
; actual deception on defts.* part was 
i proved, nor was any fmudtilent 
j intention of their part to mislead the 

f mbllc established: — Held: pltf. hav- 
ng, in previous proceedings, ooncurred 
I in the painting of defte.* cabs in a 
; particular design & colour now had 
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1439. Add, Annotation: — Refd. Re Wait, [1927] 
1 Ch. COG. 

1449. Add. Annoiaiioris : — Distd. Canadian Pacific 
Ry. Co. V. R., [1931] A. 0. 414. Refd. Ariff 
V. Rai Jadiinath IMajumdai* Baliadur (1931), 
47 T. L. R. 23S. 

1450. Add. Annotation : — Apld. Canadian Pacific 
Ry. Co. V. R., [19,31] A. C. 414. 

1477a. Money paid on forged cheque — Failure to 
inform bank of forgery.]— Pltf. bad an 

account with deft, bank, h his wife forged 
his signature on cheques & tlu>reby di'ew out all 
the money left in the account, «fc siie lent it 
to her sister. Pltf., on discovering tlie facts, 
did not at once inform the bank, but- about 
nine niontiis later, w’hcn his wife told him 
that she wanted more money for her sister, 
he .stated his intention of going t-o the bank, 
& that night his wife committed suicide. 
Pltf. then went to the bank told tlu^ 
manager about the foiged cluHiues. In an 
action by pltf., chiiming to be credited by 
deft, bank with the amount of tlie forged 
cheques, the bank ph^achsl [a) adoption k, 
ratification, tV- {h) ihat }dtf. was eskipped by 
his silence from alh^ging that 1-he signatures 
were forg“ ics. The t’ ihiinal of first instance 
found tliat the forged cheepn^s were honoured 
through the careh^ssm'ss of tin; bank olllcials. 
Tliere was no evidence that pltf. had ever 
adopted the forged choepuNS a-s his own : — 
Held : ratification had n(» apx)li(;ability to a 
forgcKl signature, but pltf. was estoi)i)ed 
fioin alleging the forgeries b(^caus(5 his 
silence until after his wife’s death had caused 


the bank to lose their right of action against 
the forger, therefore the action failed. -- 
(Sreenwood V. Martins Rank, Ltd. (1931), 
47 T. L. R. 007 ; 37 Com. Cas. 1, 0. A. 

1537. Add. Annotation: — Refd. R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

1549. Add. Annotation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

1550, Add. Afinotation : — Refd. Huddersfield Bine 
Worsteds r. Todd (1925), 42 T. L. R. 52. 

1656. Add. Annotation: — Refd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

1557. Add. Annotation : — Refd. Macaura v. North- 
ern Assce., [1925] A. O. 019. 

1561. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1684. Add. Annotation -Refd, Re Nicholson & 
Sons, Ltd., A])pli(ration, Re Bass. Itatcliff & 
(liettoii’s Trade Mark, [1931] 2 Ch. 1. 

1602. Add. Annotation : Retd, (Juildtord Trust 
V. Goss (1927), 130 L. T. 725. 

1603. Add. Annolaiio)i :~~'Retd, Blay v. Pollard 
& Morris, [1930] 1 K. B. 028. 

1604. Add. Annotations : — Refd. Australian Bank 
of Commei‘ce v. I'eivi, (1920J A. C. 737 ; 
,loue8 V, Waring Gillow, [19201 A. C. 
070 ; Fenton Text ile Assocn. v. Thomas 
(1920), L. R. 201. 

1605. Add. AnnotatMfns : —Consd, Greenwood v. 
Martins Bnnk. I -I d. (1931), 47 T. L. R. ($97. 
Refd. Lloyds Hank v. (^lartered Bank of 
India, Australia A: (Jhina, [1928] 97 1 j. .f. 
K. B. 009. 


no ground for complaint. — H lack & j 
WairK Cabs, Lth. r. Nk'uoixon, 

NlCiI01>K>N V. RLACK t!C WllITK Caijs, ! 

Ltd., 11928] N. Z. L. K. 279. -N.Z, 

PART VI. SECT. 3, SUB-SECT. 3.— 

H. (b). 

b i. — — .1 — I’ho ecjuitahle priuolph^ 
prohibltiiiff a party from lying by & 1 
rouping the boiiollt of the evpoiuUturo ' 
of auothor’8 irionoy on his pmix'rty, 
applied. " J’UBLic Pju)i*EUTv Tul’hi ki:h 

V. «ILU» (1881), 14 N. S. li. (2 It. & (J.) 
202.— CAN. 

1465 i. WorkH ej-ecuUd hfj local 
auO/oriff/.]— S andhi NOHAM Cirv Coiii*n. 
r. Havmknt (1928), 40 C. L. 11. .010; 
I1928J V. L. U. 312 ; UU28] Argua L. li. 
173.— AUS. 

1465 li. .) — A municipal council 

prepared plana, Hpeeificatlona & 
catirnatca for the cojiatructioD of a 
street formed or sot out on private 
property. Before the notice to pro- 
perty ownera provided for by the 
Local Govt. Act, 1915, had been aent 
out, n contract for the work had been 
entered into by the council & the work 
commenced. In an action by one of 
the property owners for a dcclanitlon 
that the municipality was not entitled 
to a charge on bis land for the pro- 
portion of the cost of making the said 
street allt«ed to be due by him : — 
Held : pltf. had not by conduct waived 
compliance \vlth the statutory pro- 
visions nor was he by conduct estopped 
from asserting his rights. — Dunn r. 
Shibe of Bhaybrook, [1928] V. L. B. 
454 ; 11928] Agus L. K. 286.— AUS. 

PART VI. SECT. 3. SUB-SECT. 3.— 
H. (o). 

sk. RegietreUion of car in name of 
another. \ — Bazar v. Grant & Grant 1 
(Man.), [1929] 4 D. L. R. 1075 ; 1 1 

W. W. II. 281.— CAN. I 

PART VI. SECT. 3. SUB-SECT. 3.— 

H. <•). ! 

e i. Failure of surety to inform i 


nrdilor of matter Ivadina to discharyc of 
A surety is under no legal 
dmj u» the guaraulecd party 1<» warn 
him tb it •>oiiu?thiiJg lu? is doing or some 
mh upiu, }>«.i/.slun Ju; Ik under may liave 
the legal eifet't of dlKeliai-glng the 
surelyshlp. I", an aclioii by an 
employer on ai« einployee’M Ihhslily 
bond llie fuel that dedt. eo. wbh'h bad 
re**elve»l a letter frenn idtf. k K»)]r. 
allowed iiini to rest under u nilsapnre- 
hensloij, <lis<rlosed by liis letter, as to 
when the. t.lieft vva.s dlHenvere<l \yas 
! In Id Ju»t to estop tin* c*o. from relying 
i <»n a term in the ctontiuni Ihat, ati 
I action tlnaeuJider ihuhI. be brought 
within a tip«;e.ilh*«l jieritfd after the 
diHCovt!i"y of tlie tlmft.—BiHun Lakh, 

MuNKII'AL DtHTRICT V. LOMUIN 
Gitaka.ntkk & Accident Co.. J/J'd.. 
11031] 1 1). L. it. 000; [10301 3 

W. W. It. 031.— CAN. 

»w. Acquiescence of agent — Holding 
goods as agent for sale — Goods seized in 
-Deft., having ohtuined an 
order In a ct. of petty sesHloiis against 
pltf.’s son, informed the jioMcjc la charge 
of a illslrcrte warrant that the judgment 
debtor had a motor lorry at L.'s 
I jirerniseH : that ho <lld not know Itw 
i registered iiumher, but that L. would 
1 point out the lorry to the coiiHtuble 
1 executing the warrant. Tlie lorry was 
I Bei 7 A*d on i^.’s uremJscfi, it w'as tlie 
! property (*f pltf., & wok in the pos- 
i session of L. us his agent for sale. li. 
did not inform the police of pltf.’s 
claim, & refrained from giving any 
Information of the gelzurc to pltf. until 
after the lorry had been sold. In 
an action by pltf. for conversion of the 
lorry : — Held: pltf. was not estopped 
by nts agent's silence or conduct from 
asserting that be was the owner of the 
lorrv.— Mokt v, Barnew, [1928] 
V. L. n. 5(i.— AUS. 

PART VI. SECT. 3, SUB-SECT. 3.— 
I. <b) li. 

m (p. 387) CUaium For “ Aoki- 
CULTUHAU Insurant K Co. of Water- 
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TOWN V, Anki.ey ’* road “ ANSJiicY v. 
W^ATEHTOWN INHURANCIC Cu.” 

PART VI. SECT. 3. SUB-SECT. 3.-- 
1. (b) ill. 

I i, 'J'o nature of goods delivered,] 

-Held : t he pu rchaHorH were cHtopped 
from alleging tiiat the goodw werii not 
OH contnM.4<.*d for. — J. J. (..'ahe 'I’iiricbii- 
fjvr? Maitiink Co. v. Mciten (SoKk.), 
[IlMOl 3 VV. W. J{. (lOl ; 40 I), It. 

I 30.- CAN. 

I PART VI. SECT. 3, SUB-SECT. 3.— J. 

1 si. .\e{f(tt.i.otiu'nH icilk eimunitter. of 
; nioririiud eoiinril forty not eslopimt 
; from set ling op lock of jorisdiel ion. \ 
i Simon v . Gahtonoua v, 11031 ] 2 
D. J,. It. 75. CAN. 

PART VI. SECT. 3, SUB-SECT. 4.- A. 

1596 X. — wishiid to 
TMirehuHe a piece of land Ik approaclaul 
S. for Ji loan of the amount which he 
re(|uired to muk<' up the price. S., 
without the knowledge of deft., obluitied 
from pltf. the money whieh deft, 
needed, & presented a intgi*. in pltf.’s 
I favour to deft, to sig’n. Deft, never 
read the nitge., but under’HtooiJ from 
the n;i)n*HeMlution.K of B. tluit the 
writing whudi he nigned was merely 
ttii ackTiouiedgirient of the receipt of 
the money from B. who, ho thought, 
WOK advaiieing ii:-~IJekl: tlie mtgcj. 
was not the deed of deft. &: lie was not 
estopiied from alleging that it wa8 not. 
— f;ooii. i\ Clarkson, [1025] 2 1). L. B. 
4 93 : 1102.^)1 1 W\ W. li. 1094; 3.'^. 
B. C. H. 308.— CAN. 

1596 x 1 . .]- As a general rule 

i tli(f owner of projiejly Is not estfipped 
: from asHcrfing his title thereto merely 
' because his earelesHfiehs in t he ^•l|Ht-ody 
i of it, or of his doeiirmnts of title, has 
: enabled some one, to fraud ulentJy .sell 
the property le another. Anaconda 
Oil Ltd. «. Aladdin Oils, r/n>., 
11030] 1 W'. W^ B . 013 ; 3 O. J-. K. 
’ 776. CAN. 



OSM 1610a. 
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1610a* — •] — Defts. received a consigx^ent of Bignmente of wheat. B* having afterwards 

wheat & issued a delivery order for it, which become insolvent : — Held : defts. having 

came into the hands of B. Upon this been guilty of culpable negligence, & such 

delivery order B. obtained advances from negligence having been the proximate cause 

pltfs. Shortly afterwards defts. issued a of pltfs. loss, were estopped from alleging 

second delivery order in respect of the same that the two delivery orders related to the 

consignment of wheat. The two delivery same consignment of wheat, & were liable 

orders were diHerent, & such as might to compensate pltfs. for the loss sustained 

reasonably be supposed to relate to distinct by them through the advances to B. — 

consignments of wheat. Upon this second Coventey v. Great Eastern By. Co. 

delivery order B. obtained further advances (1883), 11 Q. B. D. 776 ; 52 L. J. Q. B. 694 ; 

from pltfs., who were under the belief that 49 L. T. 641, O. A. 

the delivery orders related to distinct con- Annotation Seton v. Lafone (1887), 10 Q. B. D. 68. 


1606 vl. -Where tazoB were 

aid to a immlciimJ employee who 
ad no authority to rf3C5elve them : — 
II M : the tact that the munldpiility 
kept ItM tax-n^ccipt hooka, cashier’H 
Bturnp & tar roll in suoh a manner that 
the employee wan enabled tx) uret 
poMHUHsion of the bookH, etc.. & srive 
a receipt for the taxes, did not estop 


the municipality from showing his 
lack of authority, oven if it amounted 
to noGTllgenco, since such ncgllgeuoe 
did not occur in the transactJon itself 
& was not the proximate cause of the 
taxpayer’s payment of his taxes to 
the employee. — R iches v. City c)f 
Moose Jaw, ll«2:il 3 D h. H. 1176; 
11025] 3 W. W. It. 127.— CAN. 


PART VI. SECT. 6. 

1619 xil. The facta relied 

upon to eatabllBb an estoppel of any 
kind should be pleaded In any ease 
In which It Is Intended to rely upon It. — 
Hughes v. J. H. Watkins & Co., 
[19271 3 D. L. R. 302 ; 60 O. L. R. 
448 ; ajGfd., [10281 2 D. L. R. 176; 
61 O. L. U. 587~CAN. 


24 



Vd. XXL Cases 22—818. 


EXECUTION. 


Part il. — Matters Common 

22« Add, Annotation : — Retd. Weld v, Pefcro 
(1028), 97 L. J, Ch. 399. 


Sub -SECT. 11. — ^Forekjn Sovereigns and 
Ambassadors. 

Ambassadors* & other diplomatic persons.) 

See CONSTITITTIONAL l^AAV, Vol. XI., 1 > 1 ). 

636 -642, Nos. 390-467. 

60. Add. Annoiaiiona : — Refd. Capron v. Oapron, 
[1927] P. 243 ; Burrowes v. Burrovves (1029), 
141 L. T. 201. 

61* Add, Annotation : — Refd. Kay ley v, Hother* 
Ball, [1925] 1 K. B. 007. 

63. Add. Citation .•—[1925] 1 K. B. 007. 

80a. Procedure by Judgment summons.] — In an 
action by pltf. against an unincorporated 
body & s^e cnteen named persons, described 
as its committee, in which pltf. claimed 
damages fur libel, judgment w'as given in the 
High Ct. for dt^ft. with costs. On a bkpcy. 
notice founded on that judgment not being 
complied with, dofts. presentcid a petition 
in bkpcy. ; but this petition was dismissed 
by the registrar as being wrong in form, on 
the ground {inter alia) that tlie petition was 
by an agent on behalf of an unincorjiornthd 
assocn. & others, whereas such an assocn. 
cannot sue or be sued, eitber in hs '^wn name 
or by a inirport^^d agent, ^'ufvseqncntly, 
d(?ft8. took out a judgment siunirw.,,:^. in the 
county ct., ^ ihe county ct. judge o^ lered 
pltf. to pay by instalments the sum f''ie 
under the judgment of ihe High C/t,, togei ner 
with the costs of the summons: — Ifeld : 
(1) as procedure by judgment Rummons is 
a inode of enforcing a judgment directly 
in connection with the action, as disi inguished 
from a bkpcy. petition, which is not, tlie 


to all Modes of Execution. 

county ct. judge had jurisdiction to make 
the order: — Held: (2) the death of one of 
the successful defts. since the judgment did 
iu>t render it necessary for the survivoi’s to 
obtain the leave of the ct. before they could 
enforce the judgment. — Bundy v. Motor 
Cab Owner Orivers’ Association (1930), 
143 L. T. 334 ; 16 T. T.. R. 422. 

88a. Against co-surety — Judgment debt paid by 
surety.] — Where a surety has paid a judgment 
debt A has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1866 (c. 97). s. 6, he must obtain 
the leave of the ct. under U. S. C., Ord. 42, 
r. 23, before lie can issue ext^ud-ion against 
his co-surety to enfor*ce contribution to the 
judgment debt. -Kaydey v. IIotherbald, 
[1926] 1 K. B. 607 ; 94 L. ,T. K. B. 318 ; 132 
L. T. 468 ; 09 Sol. Jo. 310, C. A. 

146a. Omission to claim costs.] — Where, 

at the trial, the judge grants a certificate for 
8p(‘edy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should iKRue one writ of execution for 
the amoTint of tln‘ damages A Civsts. Whore 
deft h/id htten aj/cst<Ml under a ca, aa. for 
the damages only, had paid tlicm, A bc^en 
discharged out of cust.ody, the ct. ndusod to 
allow pltf. to issue another ca. m. for the 
costs.- -8mith v. Djckinhon (1844), 6 Q. B. 
002 ; Dav. cSr Mer. 168 ; 13 L. J. Q. B. 151 ; 
2 L. T. O. S. 368 ; 8 Jur. 123 ; 114 E. It. 
1376. 

260. Add. Annotation ; -Refd. lie A T>«?btor, No. 
649 of 1928, [19291 1 <9i. 170. 

313. Add. Annotiition Held, Martin v, Ibrnson, 
1 1927J i K. B. 771. 

318. Add. AytyioioUfm. : ARoid, Maceulay v. 
Guaranty iViiHt t -f*. r)f New York (1927), 44 
T. L. H. 99. 


PART U. SECT. 3. 

17 111. ,] — CiTLLKN t7. 

CULLKN (1866), 2 Ch. Ch. 94.— CAN. 

17 iv. .] — He McLelan 

(B. C.), [1926] 1 W. W. II. 198.— CAN. 

sa. Judff-rnerU on prnmiHHoru tmU 
taken for ** ran/* ” paynumt <m aartfe- 
menf. for mle of land — Jseoe of ejreeution 
on note before sale of land — Fulid .] — 
Cotton v. Dempster (AlU.), [1925] 
1 W. W. R. 9^4.— CAN. 


PART II. SECT. 4. 

■b. Extension of time for filing 
renewal — Itight of master in chambers 
to grant.] — He Renewal of a certain 
Execution, [1917] 1 W. W. R. 113.— 

CAN. 

PART n. SECT. 6, SUB-SECT. 1. 

* 0 . Solicitor purporling to act for one 
defendant — AnShoriiy to act for second 
only — Validity of execution against first 
defendant. y—OvKHTi v. Strand, [1931] 
1 W. W. n. 694 : 3 D. L. R. 44 ; revsg., 
[1930] 2 D. L. 11. 663.— CAN. 


PART n. SECT. 8, SUB-SECT. 1.— B. 

Bd. Amount recoverable — Judgment 
debt dt six years* interest .] — Kaulbach 
V. Lavender (N. S.), [19291 1 D. L. R. 
238.— CAN. 


PART II. SECT. 8. SUB-SECT. 1. 
C. (c). 


PARi' II. SECT. 16, SUB-SECT. 4.— 
B. (a) 1. 


o !. The aHHignoc of a jiidg- 

iiieiit debt cao enforce oxc<*utlon only 
after obtaining leave \inrler K. B. 
lUilc 451. even Uiougb the anslgnmcnt 
exprertsly piiri>ort^s to aKnlgn the exeeii- 
tlon iHHUod by the judgment crt?dltor. — 
Condon r. Gashaij. & Drixklk, [1928] 
3 VV. W. R. 719.— CAN. 

PART II. SECT. 8, SUB-SECT. 2. 

se. Affldaint in suppftri — Attachment 
of property of dttsconding debtor — Con* 
tents.] — He l^ONO, Ex p. MooRR (1883), 
23 N. B. R. 229.— CAN. 


316 ill. .] — In the ul>monco 

of H]jecial clrouinHl»in<5CH, tc vvber<« It 
\v»iH unlikely that leave to appeal 
would be graulAjd by the ITlvy Coumdl, 
the Appellate Div. refuncd to stay 
exec.utlorj of a jndginent for £2,801 
(luniageH &, £1,414 cowtH pending an 
HIjpllcutlon to the Privy Omncll for 
Kj)eelal leave to appeal & refnHcd nlncj 
to order that Hocnrjty de resliiumdo 
shonbl be given by the party levying exo- 
cmtlon. — F ismeu v . I’lfortNTON, [1929] 
App. D. 17. - S. AF. 

PART If. SECT. 16, SUB-SECT. 4.— 
B. (a) ii. 


PART II. SECT. 11. 

»f . Prior jyroceedings undxr Absconding 
Detftnrs Act.] — HeVi : a subHOMiuont 
execution waM defeated.— Kerr v. 
SroviL (1870), 13 N. B, R. (2 Han.) 16. 

—CAN. 

! PART n. SECT. 15, SUB-SECT. 1. 

1 254 i. Appeal from jwJgmcnt.] --Tlw 

j bnmd principle in In»lla aa regards 
i exwntion niattora is tliat time Ih not 
1 computed from the dat45 when the 
right to apply owiniep, but 1« post- 
poned in cases whore there Is an appeal. 
1 — Naoendranath Banejui V. AMnr- 
! KAfJHARAN CHAKRA VAKTI (1929), 
I I. L. R. 67 Calc. 649.— IND. 


k i. — — Stay permitted only as 

to anionnt involved in suit nentling .] — 
StUTII.FU V. IOLANTA (1928), 39 li. <5. R. 
450.— CAN. 

i PART II. SECT. 15. SUB-SECT. 6. 

1 •]. Protection of successful parly's 

: - Upon motion by deftB. for 

! stay pendljjg oppoal Held: the ct. 

bad inherent jurlHdictlon to stay pro- 
1 cwjdlngH, but a slay should not be 
i grarded unltiBs defU. could dovlHo a 
Hchume by which pltfs. would bo 
I adequately protected. — Bati'PE Creek 
; Toasted Or)UN Flake Co. v. Kelloou 
i Toasted Corn Flake Co. (1924), 56 
I O, L. R. 127.— CAN. 
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Cases 880— 645 
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380. Add, Citation : — aid) nom, Wai^ter v, Davies, 
Ex p, Glamorgan (former Sheriff), 31 
L. T. O. S. If59. 

417a. Service of writ — On clerk In court.] — Held: 
not good. — E llison v. Pickering (1803), 8 


Ves. 319; 32 E. R. 877. 

Annolaiion : — Refd. Wurd v. Arch (1839), 8 L. J. Ch. 2.‘>5. 

417b. SherilT’s officer remaining in house — Until 
money paid.] — Moore v, Beamont (1796), 0 
Term Rep. 137 ; 101 E. R. 476. 


Part Mi. — Particular 

512. Add. Annotation : — Generally, Refd. The 
Point Breeze, [1928] P. 135. 

656a. .] — Hodges v. Marks (1618), Cro. Jac. 

485 ; 79 E. R. 414. 

574a. .]—Anon. (1704), 6 Mod. Rep. 

106 ; 87 E. R. 864. 

674b. .] — Bubdett V. Abbot (1811), 14 

East, 1 ; 104 E. R. 501 ; affd. sub nom. 
BiriiDETT V. Abbot, Burdp]tt v. Cqlman 
(1817), 5 Dow. 165, H. L. 

Annotation : — Consd. Hurvry v. Harvey (1884), 20 Cb. D. 
044. 


Forms of Execution. 

582a. Original entry unjustffiable.l — ^Parke 

& Percival V. Evans (1615), Hob. 62; 80 
E. R. 211. 

AimoiatUms : — Refd. Leo v. Gansel (1774), 1 Cowp. 1; 
Saiidoii V. JerviH (1859), E. B. & E. 942. 

614. Add. Annolaiion: — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

615. Add. Annotation : — Refd. English Hop 
Growers r. Dering, [1928] 2 K. B. 174. 

646. Add. Annotation : — Refd. Spyer v. Phillipson, 
[1931] 2 Ch. 183. 


PART II. SECT. 20. SUB-SECT. 1.— 

A. (a). 

386 li. .] — MoDonald V. 

MrrriiKiA (1878). 12 N. 8. II. (3 It. 
C.) 274. - CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 
A. (a). 

459 i, In action by third jMrty.] — 

Where a third party lirlnKH an action 
afiraliiHt tlie HhcillT for B(;izui*e of (food!* 
nmlcr an execution cMUbllPlic a 
prwiA facie caao of title as afiralnst i-ho 
execution dcbt<or. thoHbcrilT rnnst prove 
a judjruiciit ns well hm an (ixceiitioii. — 
Kiric'iniorFEit r. Clement (1897), 1 1 
Man. L. It. 400.— CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 

A. (b). 

sa. Judament irregular — A seizure of 
chutt.<'ls under an oxeeutlon Issued oti a 
jud^rment which is afterwards set aside 
as liTOK-uJar jclv(?s rlsi? t,o a eausc of 
action for daiiuiK'L'H for the tresspass In 
taking the chattels out of their owner’s 
possession. — Dkmkkh v. Dehuosiek 
(No. 2) (Alta.), 11929] 3 D. L. K. 401 ; 
2 W. VV. R. 241.— CAN, 

PART U. SECT. 20, SUB-SECT. 4.— 

B. (a). 

q i. Onus of pnxtf ort 

idirriff — 7’o juati/g seizure.] — .Johnson 
t\ lUrciiANAN (1890), 29 N. 8. II. (17 
U. & G.) 27.— CAN. 

PART II. SECT. 21. 

494 i. H'tiai ordered .] — Hatit r. 
lluri'AN (1874), 23 C. V. 013.- CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

506 i. 7n respect of what judgment or 
order — Judgment for insinlments of pur- 
chase raonri/. }-• -Wouth i\ Davik, 
[1917] 1 W. W. n. 615 ; 11 Alta. L, R. 
401.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
B. (b). 

532 ill a. N. l\ Howard v. High 
Riveu Trading Co. (1899), 4 Terr. 
L. R. 109.— CAN. 

632 V. - Snarb V. Wad- 

dell (1864), 24 U. C. II. 165.— CAN. 

532 vK Earlier vrrii twt 

renewed iHthin year .] — Bank <jP Mon- 
THKALV. Tavlou (1864), 15 C. P. 107. — 
CAN. 

g i. .} — Hamilton Pro- 
vident & Loan Pooikty v. Campbell 
(1884). 12 A. H. 250.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (b). 

f i. S. P. Hinckb tJ. Sowerby (1879), 
4 A. R. 113.— CAN. 


H. Oood.H listed.] — Nobewokthy 

r. Caar'BELl, [19291 1 D. L. 11. 964 ; 
60 N. a. R. 377.— GAN. 

PART III. SECT.' 1. SUB-SECT. 4.— 
E/ (o) ii. 

b1. Not last cow ] — McLean v. 
Watson (1858), 2 Thom. 406.— CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (6) iii. 

sn. Seisin in fee.h—Held : not sale- 
able under an execution afralnst ffoods. 
— Doe d. Keogh v. Calhoun (1843), 
1 U.C. It. 157.— CAN. 

sp. Interest of assignes of leasehold 
property in lease. \~Ileid : not saleable 
under uii execution ofirainst iroods. — 
Doe d. .Simpson v. I’iuvat (1848), 5 

U. a n. 215.— CAN. 

st. Interest in land charged for main- 
te, nance.] — JieUl : saleahle under execu- 
tidii. — Hathbun V. Culbertson (1875), 
22 Gr, 465.- CAN. 

PART III. SECT. 1. SUB-SECT. 4.- 

E. (o) iv. 

607 1. General rule .] — Doe d. Auhman 

V. Minthoune (1816), 3 U. C. H. 423. — 
CAN. 

608 ill. .] — Gilbert r. Jarvis 

(1809), 16 Gr. 265.— CAN. 

BV. i'urchaser’s interest in land under 
agreement to buy.\~A puivliaser's 
lutereKt in land which he has aKrc(‘d 
to buy is not hound by an execution 
affulnst him. unless he bus beconu? the 
roplstered ownor.— H udson’s Bay Co. 
r. Bullock Farms. Ltd., [19251 2 

W. W. K. 5.59.-- CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (e) V. 

o i. On homestead trans- 

ferred to teife .] — Where a husband 
transfers his lioinc.stead to his wife, 
wlio becomes the real iiianiufer of the 
fanniuff operations with him as iier 
ossistant, the crops grown by her are 
not exigible under on execution, even 
though she admitjii that the farm has 
been managed In such way becaiLso of 
the oxisUmco of the execution.— 
Standard Trusts Co. v. Briggs. 
[1926) 2 T). L. R. 379 ; [1926] 1 

W. W, R. 83*2 ; 22 Alta. L. H. 113.— 
CAN. 

oil. — — On unfe^s farm worked 

by debtor.] — Held : In the circumstances 
the ertip bclonired to the husband iS: 
could be sclz»^d In execution. — I* abkv- 
'FEAU 1*. Harris (1884), 3 Man. L. H. 
329.— CAN. 

o Iii. S. P. Sungerland v. Massey 
Manufacturing Co. (1894). 10 Man. 
L. B. 21.— CAN. 


p i. Undivided crop — Debtor 

servant of oumer of larul.] — Crop Pay- 
ments Act, ii. S. S., 1920, c. 126, os 
amended by 1924, c. 28, which uIIowb 
a sheril! to seize & sell the Interest of 
an execution debtor in an undivided 
(TOP, does not apply to a case w'here 
tlie debtor’s interest doc'S uot arise 
\iT)d(;r a lease, agreenumt for sale or 
mtge., but only under an arrangement 
under which he was to act as manager 
or Borvuut of t)>e owner of the land on 
which tiu! crop wiu3 grown. — Donovan 
V. Beuveau (Sask.), [19291 4 D. L. K. 
900 ; 3 W. W. U. 107.— CAN. 

p ii. What amounts to 

division.] — Do\oA^v^ v. Beliveau, 

1 1931] 1 VV. W. K. 158 ; 1 D. L. It. 
992.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4.— 
E. (e) vii. 

0 i. Interest in shores.] — Sayre 

r. (JiLFOY. 1192.'>1 I W. W. K. 992.— 

CAN 

e ii. .] — The ct. has no 

jurl.sdlctlon to api)olnt a receiver by 
way of equitable execution for the sale 
of tl»e LMiuil y In shares of a co. — 
Goodbun V. Mituhf.ll (No. 5) (Man.), 

1 1 929 1 3 W. W. n. 622 ; [ 1 930] 1 D. L. B. 
580 : 38 Man. L. R. 39.5 ; 38 

Man. L. It. 298 ; [1929] 2 W. W. It. 
90. -CAN. 

e iii. Interc.d of vendor of land. ] — 

A vendor who has u^talned the b^gal 
title as security for payment of his 
purchase money, has, until full pay- 
ment has been made, a beneficial 
intcr(‘Ht in the laud which, coupled with 
the legal title, may bo selz<‘d & sold 
under (‘xecution. — W’eidman v. 
M( Clary, (1917 2 W. VV. R. 210; 33 
D. L. R. 672.~ CAN. 

e iv. .]— The provisions of Land 

Titles Act (Alta.) are such, that a 
legal execution against land cannot 
bind an eciuitable interest In lands 
regist<‘red in the njune of a person 
other than an oxc(mtion debtor, some 
form of equitable exeicution is necessary 
for the purpose. — S eay v. The Som- 
MEHVii.Li: Hardware Co.. Ltd., [1917 ) 
1 W. VV. R. 1497 ; 33 D. L. R. 608.— 
CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (e) viii. 

sa. Article claimed as Jlrture by third 
party — Interpleader i.ssue directed — 
Effect of.] — Where an article seized 
mider a writ of execution against goods 
i.s claimed by a third person as a fixture 
the directing of an Interpleader Issue 
with respect to it In no w'ay decides 
that it Is a chattel.-— F indlay v. 
Mknzibs, [1928] 1 W. W. R. 457. — 
CAN. 
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Vol. XZl. — ^Enoation. Case 680. 


680 . Add, Citation : — auh nom, Dickinson v 
Kitchen, 8 B. & B. 789 ; 120 E. R. 293, 
Add, Anywtations : — Refd. The Feronia (1808), 


Ij. K. 2 a. &; E, 05 ; Keith v. Burrows (1876), 
1 C. P. D. 722. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (e) X. I 

n i. Paid to debtor's solicitnr — ' 

For THtyinent of costs of action.] — Tlcld : i 
not liable to attachment. — He Fort j 
Frances Pulp & I*apkr Co r>. 'Ficlk- ' 
ORAM PRINTfNO CO., PiriLLri'PS & I 
SoARTH V. London Guarantee & j 
Accident Co., Ltd., [1925] 4 D. L. U. 
204.— CAN. j 

f i. In name of icife (£' son.] i 

— Robert Dollar Co. v. Walker 
(1926), 36 B. C. R. 405.— CAN. I 

1 (p. 488) 1. Shares — Company i 

outsiAe province.] — Shares in a on. 1 
which has no place within Manitoba I 
where service of process may bo loEally i 
made upon It are not subject under ! 
secjt. 14 of TCxecutions Act, II. S. M., i 
1013, c. 6(5, to legal execution. — ! 
Goodbun V. Mitchell (No. 5) (Man.), 1 
11930] 1 D. L. R. 580 ; 38 Man. L. 
It. 395 ; [1929] 3 W. W. R. (522; i 

rcvy., 38 Man. L. R. 298 ; [1929] 2 
W. W. R. 90.-~CAN. ! 

PART III. SECT. 1. SUB-SECT. 4. - I 
E. (e) xiii. 

f i. — -.]— Kasso * 15. Evans (1900), 

8 Nfld. L. It. 39C.- N ^LD. 

f ii. — — Not .S lip sold under 
AdrniraHy Judgment. [ — V'an Every v. 
Grant (1862), 21 U. C. R. 542.~CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) XV. 

q J, .] — iq order to be on titled 

to an exemption from cxeeulion with 
resi»oct to the tools or ImpIemcrit H of his 
trade, debtor must have been nctually 
foPiOwing the trade at the time of the 
Hol/.ure. — M cLeod v, Girvin Central 
Telephone Assocn. (Sask.). [192(51 
1 D. L. K. 210 ; [1920] 1 W. W. R. 38. 
—CAN. 

6 I, Aufomnhile used rxclusirrt y for 
master's t)usinrss. | — Ti>e judgment 

dol)t(ir, tl\e, sMlari(Ml manager of a 
building c<j,, claimed exempti<»n for an 
automobile which ho used exclusively i 
8c continnou.slv in supcrlutcnditig ll)c 
erection of houses by ids co. In dllTercnt ' 
parts of the <’lty. TIkj contrae,t ; 
between i)im tlie co. did not rtKiuiro | 
him to supply ati automoljlle. A did i 
not dcflruj his duties or the method to I 
be followed in performing tiicm : — 1 
Held : the automobile was not (exempt 
under Exemptions Act, II. .S. ^l. 15)13, 
e. 0(5, s. 29 ( / ), as amended by 1925 ! 
Act, e. 20 .— Goldhmitfi r. llARin.s, j 
[1928] 3 D. L. R. 478: 11928] 2 W.W. II. i 
401 ; 37 Man. L. R. 389. CAN. i 


PART III. SECT. 1, SUB-SECT. 4.-- 
E. ( 0 ) xvi. 

o (p. 493) i. Part of proceeds 

consist iny of mnrfyaae.] — Held : not 
exempt. — M ashkv • Harris Co. v. 
SriTRAM (1902), 5 Terr. L. R. 3.38.— 

CAN. 

0 (p. 493) ii. Whclher pro’ 

cceds exempt .] — PuRDY r. Colton 
(1908), 1 Sask. L. R. 288 ; 7 W. L. R. 
820.— CAN. 

0. (p. 493) iii. — — FJfect of 

Excmptimis Act, It. S. A/., 191 3, s. 40.] 
— l^roperly exempt from seizure under 
a writ of execution, disposed of by the 
judgimmL debtor to a tldrd person, 
<-annot be reached by tln^ judgment 
creditor, wlietber on grounds of fraud 
or othtM wise. The contention that the 
claim for exemiFllon must Im; njadc by 
the dc;]>tor is met by the prohibition In 
Exemption.s .Vet, K. S. M., 1913 (c. 60), 
s. 40.--SPRtmrt r. Gueuorvk & 
Bovcum, [1930] 1 W. W. 11. 378 ; 1 
D. L. R. 890 ; 38 Man, L. R. 477.— 
CAN, 

d (p. 493) 1. .]— MAS.SEY V. 

McClelland, Baker v. McClelland 
( 1895), 2 Terr. L. R. 179.— CAN. 


/t *** V. 3PILLBR 

225 ; I W. L. U. 
30(> ; 2 W . L. H. 280. — CAN. 

« *1 — A motion 

for nnal judgment for the sale of land 
under a registered cert idea to of jndg- 
incnt will not l>c grant^^d unlos.s pitf. 
has ]>lcAdod in his statement of claim 
or shown by affidavit that the land is 
‘'Noiiipt a.s the homestead of the 
debtor. Where a tran.sfor of a bomo- 
.stead is colourable only A the title is 
held upon a secret trust for the 
transferor, it docs not deprive him of 
his right of exempiion. — Dayiioloh r. 
Kuxiec. 119281 1 W.W. B. (591.- CAN. 


k (p. 493) i, .l-PItf. brought, | 

this .‘icfion f<»r a <Icclarution that 
cxeciitinnfl registered by d(»ft. in the 
execut ion register In a land t itles office, 
against the lands of pltf., wiire not 
a charge or Hen on certain land 
de.scrlbed, which pltf. claimed as bis 
hoinestead, A' for the removal of tlto 
cxceul foiiH fnun the rcgi.ster : //r/d : 

if pltf. iiad estuldisbed tluit the land 
desciibcd wn.s fjis •* boiiie.stoa<l,” Avitbin 
Exemptions Ordlnanec, it wa.s so only 
for the time tluit it was occupied ]>y 
( lie debtor & his family ; them inigld. 
be a cliange ; any declarat ion vvouhl 
apTily only at the particular moment 
when made. — Gilmore u. Callikh 1 
(1911), 10 W. L. H. ,54.5.*-- CAN. 

k (p. 493) II. .1— Pltf. applied to i 

have t.akcn otT the register <if tlie titl<i I 
of land transferrod to her by Iut 1 
huslmnd, a cerLxln execution olitaiuod I 
against her husband, on the ground ( bat 
at tile time of sucli transfer tlio land 
was her Imsbainl’s hoiue.4tead A', as 
such exempt under Exemptions 
Orditianee. On the fmd.s — /fcld : tbo 
bitn? >7'‘s. at the time of tlio transfer to 
;d( f . UM' husbaini's houiestoad. iS;, 
tbotofoi-e. exempt from seizure.- M art 
r. Hve t:' 14). 27 W. L. It. 9.— CAN. 

k (p. 493) if|. - — .I 'A hoinestead 

niuh‘r llomeste; ds Act (Sask.) means 
the home of t,.i * debtor, the aetual 
rcsldeni'e of himsedf A' his family, A' 
Includes the lot uT>on which tbo 
dwclllng-boiise is situatiu according to 
t.lie registered plan of t he same : — 

II fid : ExemptioiiH Aet. s. 2 (19), 

iippljcd.-- ovKirro.v r. Geriutv (1916), ' 
34 W. L. U. 87.5.--CAN. 1 


k (p. 493) iv. Whclhcr r.rnnpU(Hi 

cxiemls to members of family.] - 
Meitvieh r, Doray (190,5), 0 'I'err. 
L. B. 191. CAN. 


k (p. 493) V. Whether exemption 

extends tft pnfrer.ds of vfdnntory stde.] 
Then' Is nulbing In ExeinidiouM Aet, 
B, S. A., 1922 (<;. 95). wliicb carries the 
cxiMiiTitions ai'fxudcd n lioinc^tcad into 
the pixjcei ds n^sulting from a voluntary 
salt* of it by the cxt^cutioii tlctdor. 
.loTiN Deere Plow Go., J/m. v. 
Mi Kacmkax, 11930) I W. W. B. (522 ; 
2 1). I., n. 79(5 : affy., [1930] I W. W. B. 
5(51.— CAN. 


k (p. 493) vl. Jiiiildifiy used for 

business. ]~Vm\c!T Exempt, ions Act, 
It. .S. A. 1922 (c. 95), a debtor’s right 
to the homestead exfnnpt.ion is rjfit 
affected by the fact that the biillting 
oceiijiied in part iiy him as hl.s home is 
used in llic main for tiiisliicss or othfT 
purposes : imr Is it affected by the 
ualui-o of his title to the land, e.y. by 
( lie fact that In* I.s a teiiunt in c.tmimon. 
—Hr (’IIEKNIAK E.STATE, |1930j 1 

W. W. B. 676 ; 1 1 G. B. B. 323 ; aj/d., 
[1930] 2 W. W. B. 336; 3 D. L. U. 
991 ; 11 ('. B. U. 444.— CAN. 

k (p. 45)3) vii. .] — Under 

Exemptions Act, K. S. A., 1922, a 
debtor’s right to exemption with ( 
respect to his home Ik not affected i)y : 
the fact that the buHdJiig occuplcsj in j 
part by him as his home la used In the 
main for business or other puriioses. ' 


27 


Canadian Credit Men’s Trust 
Assocn. p. Umrel & Gillespie Grain 
C o.. Ltd.. [1931] 3 W. W. R. 145.— 

CAN, 


k (p. 403) viil. — - (yop groirn on 
/n)mc.s(£!ad.] ~ Exemptions Aet, R. S. S., 
1920 (c. 51), does not exempt the crop 
grown on a hoino.stead. - Taioiuk v. 
Kraus. [1930] 1 W. W. H. 17 ; 1 
D. L. B. 5)27 ; 24 fc?. L. R. 350.- -CAN. 


k (p. 493) ix, Debtor tenant in 

common.] - The fact that tbo inU*rcst 
of a debtor in tbo property ocenpi(*il liy 
him as a homo Is that of a ti'iiant. In 
common doi's not ilisentitlo him to tlui 
benoOtH of sect. 2 (j) of lOxeinptions 
Act. R. S. A.. 1922 (e. 95). -Neve. 
Banauiian Gdj’k, Ltd. v. Motley iS:, 
Motley. (U)30| 3 W. W. B. 109; 4 
D. L. B. 65). -CAN. 


1 1. .) — When debtor Is In actual 

n*8idenee on certain property belong* 
Ing to him. such properly Is primd 
facie exempt under ExonuitionH Aet, 
R. S. 1020, .Kr the fact l.lmt the wife 
of deldor happens tt» own a houHo 
ttiat bad been puivlously used ns tlie 
family liome eiinnot deprive delitor 
of tlio liglit to claim the exemption. — 
Sai.tkr It Arnold, Ltd. r. Dillman, 
(19241 2 W. W. U. 122.5.— CAN. 

1 ii. '.] Undi'r Exempt ions Aet, 
U. !-<. S.. I '920, t he home of a deiitor Is 
free Ir.Mii seizure under cxt'cut Ion so long 
as lie uses it. as Ids home, evi'ii tlioiigb its 
valiK* iM in cx<-<*ss of 8i5.900. Tliere is 
no p-.over given to t he sbcrill' to sell tbo 
lionn^ A I'lirmaiiv $3,000 of tbo pro- 
ceeds fori be beneJit of t be delit/or. 'I’lie 
iiit enthm ofsce.t . 23 of Itkpcy.Aid, Is t liat< 
the exciiinlions Act of cacti provinco 
sliould stund unimpniicd tV be effec- 
llvo not wl< ledanding the b'dcrul Icgls- 
Intioii. Hi Haveh. II 931] 1 W. W. R. 
301. CAN. 


m (p. 493) I. -.1 — 

Baker n. (Jillum (1908), 1 Sank. L. R. 
198 ; 9 W. L. It. 4 36.— CAN. 

q 1. .] -MuLatphte p. 

Moi.KOD (1890), 6 Man. L. R. 452.— 
CAN. 


q i|_ — Exempt Urns Ant, Alta , — 
Not applicable nyainst (Jtrnum. ] — Ti. 
V. O'tlHfE.v, 11921] I D. L. it. '222; 
[1921] 1 W. W. R. 104.- CAN 


q iil. Hents cf* profits of.] — Tbo 

exemption of a homestead from sciznro 
under execution does not extend to 
t lie rents dfc profits tlicreef, tieyoiid the 
liersonul propertv RTiecIflcd. — W ilkinh 
r. Mi\'rr.u (Alta.), 11927 1 1 I). \i. R. 286; 
115)26] 3 W. W. U. 778.— CAN. 

q iv. I'rocr.eds of sale of.\ - 

'I’lieri*. is iiollilug in Exmiiiitbuis Aet, 
II, S, A., 15)22. whleii carries Uio 
• ‘Xfuiipliori ai.eorded a lioniesteail iril.o 
tin* proceeds result ing from a voluntary 
sale of it by tlie execut Imi ilcbtor, even 
tliougb lio is still in the aetual oeeupa- 
tlon of It,. llEfiAL DiH’ntiniri’DitH. 
j/TD. V. Freei.e, II 5)31 I I W. W. B. 
295) ; 1 D. L. U. 5)43.— CAN. 

s (p. 493) i. (Joods iff businens— Carried 
on in name of uri fe. - M anayed eniire.ly 
by /tl/^5a7u/.]~MEAKt.N P. Hamson 
(1878), 28 G. 1’. 355. - CAN. 

a (p. 4 91) I. Inc.otne of trusl fund.] - 
Deft.’s father «levl.soil his estate to 
trustees upon t.iic trust, among otlu'rs, 
to pay my son A. [deft, l the Irtb'rest 
of t.iie suni of SHOO annually during 
the term of ids natural life.” An order 
was made by the master in ebaiidicrs, 
directing the trustees to pay over tbo 
Interest, from t.lriKi to time accruing, 
to pltf,, wfio wn* a judgment creditor 
of the son. — Lr.ovuie. Wallaci: (1882), 
9 i’. R. 335. -CAN. 

a ([>. 494) ii. Ccstds of third parly 
sutfjct't to lamllord's Hen .] — Wliere goods 
belonging to a third party are Hubjcct 
to a landlord's Hon such goods are 
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718a. Debtor’s goods sold by public auction — 
Debtor remaining In possession — Execution 
creditor present at sale.] — Held : the goods 
could not be taken in execution by such 
execution creditor. — ^W oodebb£AM v. Bal- 
DOCK (1819), 8 Taunt. 070 ; 3 Moore, C. P. 
11 ; 129E.R.547. 

Annotations Aldred v. Constable (1844), 3 L. T. 

O. S. 299 : Hickman v, Oox (1867), 30 L. T. O. S. 279; 

Barkers. Furlong. 11891] 2 Cb. 172. 

780. Add, Annotation : — Consd. Leitch (William) & 
Co. V. Leydon, Barr (A. G.) & Co. v, Mew*- 
geoghegan (1030), 47 T. L. R. 81. 

750. Add, Citation : — previous proceedings^ 3 0. & 
P. 624, N. P. 

788a. .] — PuKBEii V, Sturmby (1869), 32 

L. T. O. S. 259 ; 23 J. P. 88 ; 6 Jur. N. S. 
46 ; 7 W. 11. 102. 


804. Add, Annotation: — Refd. Bosworthick v, 
BoswortMck (1926), 130 L. T. 211. 

817a. .] — ^Tocock v, Honyhan (1602), Yelr. 

6 ; 80 B. R. 6. 

.—Reid. Merlton v, Stevens (1741), WUles 
271 : Giles V. Grover (1832), 9 Bing. 128. 

835. For ** & finally ” read “ 

Not finally.” 

880. Add, Annotation : — Refd. Leitch (William) & 
Co. V. Leydon, Barr (A. G.) & Co. v, Mac- 
geoghegan (1930), 47 T. L. R. 81. 

881a. May be compelled to sell.] — ^Anon. (1702), 7 
Mod. Rep. 118 ; 87 B. R. 1136. 

888a. .] — Bottobilby v. BLeyward (1862), 7 

H. & N. 602 5 31 L. J. Bx. 600 ; 7 L. T. 44 ; 
168 B. R. 606; sub nom, Bothamlby v. 
Heyward, 8 Jur. N. S. 1166. 


liable to execution in respect of a 
maglstrnte’s ot. Judgment for arrear 
rent, without a separate action against 
the owner of suon goods. — Coi.cmbia 
Furnihhino Co. v. Goldblatt, [1929] 
App. D. 27.— S. AF. 

k (p. 494) i. .] — Bvktw V. 

Murphy (1893), 3 Terr. L. It, 109.— 
CAN. 


PART 111. SECT. 1, SUB-SECT. 4.— 
E. (!) 1. 

710 ili. .] — He Bank of Mont- 
real V. Tasnab, Tan NAS v. Bank 
OF Montreal, U926J 3 D. L, R, 1079. 

—CAN. 


PART III. SECT. 1, SUB-SECT. 

E. (f) ii. 

p I. Sale — No change of tms- 

session.] — Judgment In favour of the 
execution creditor atflrined. — Petti- 
grew V. Thomas (1886), 12 A. R. 677. — 
CAN. 

p ii. Of law/.]— Whore an 

agroi^mont for the sale of land provides 
that In <Mi8C the vendor bocoines ontltled 
to cancel the contract, ho shall have the 
right to enter into & possess any 
liuprovemorits on the laud, & to apply 
the net rooclpts therefrom upon the 
contract, the taking possossion by the 
vendor will prevent the goods so 
possessed from being exigible under 
wrlt« of oxocutlon against the pur- 
chaser. — He Canadian Pacific Ky. 
Co.. Crown Lumber Co. r. McKenzie 
(1916), 10 W. W. R. 1370.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) iii. 

b I. .] — fact that goods 

exempt from seizure under execution 
are Included in a chattel mtgo. made 
by the debtor does not deprive the 
debtor of his right of exemption. — 
Findlay v, Menzikh, [1928] 1 \V. W. E. 
467.— CAN. 


0 1. Not in possession of debtor— 

Onus of proof.] — On an lntcn>loader 
Issue between an extxsutlon creditor 
& a claimant ot goods which, at the 
time of their seizure under the 
execution, were not in the posBt>ssIon 
of the execution debtor, the onus is 
on tbo exooutlon creditor of showing 
that the execution debtor was the 
owner of the goods or had an interest 
therein capable of being seized under 
the execution ; & he must make out 
a primd facie case before the claimant 
can be put to proof of his case. — 
Stewart e. Currie. Canadian Pacific 
Ry. Co. V. Stewart. (1928] 1 D. L. R. 
842 ; 11928) 1 W. W. 11. 206 ; 22 Sask. 
L. IL 861.— CAN, 


PART HI. SECT. 1, SUB-SECT. 4.— 
E. (!) X. 

f i. S. P. Kilbride v, Camxbon 
(1867), 17 O. P, 873.— CAN. 

: ii. 8. P, MABBET-HABRIfl V, MOORB 
‘ ■), 0 Terr. L. R. 76.— CAN. 


(lfo6),* 


k 1. Transfer of property to trustee — 
Jn fraud of crediiors — Attachment sus- 
tained .] — T^uomi* 80N e. Klub (1883), 
16 N. S. R. (4 R. & G.) 307.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (f) xi. 


sd. I*roperty of Imsband — Standing 
in name, of wife,V— In an action against 
a man &: his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain property standing 
in tbo name of tho wife was exigible 


under tho oxoontion against the hus- 
band : — Held : the facts & clrcum- 
Htances adduced in evidence did not 
warrant the inference that the husband 
intended to defraud creditors. Fraudu- 
lent Intent Bbonld not be found except 
upon substantial grounds & upon clear 
evidence. — Rorertson v, Robinson, 
[1928] 2 D. L. R. 343 ; 62 O. L. H. 12 ; 
<i//d„ [19291 4 D. L. 11. 1072; S. C. R. 
176.— CAN. 


sf. Business carried on by husband d* 
wife — Determination of oiimership of 
uoods,] — Mayland V. Dicks, [1930] 
3 D, L. H. 393.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (g) 11. 

817 i. Property still remains in debtor,] 
— Russell v. Reid, [1928] 1 D. L. R. 
628.— CAN. 

■y. Attachment under Absconding 
Debtors Act.] — Starr e. Munoet (1845), 
3 N. S. R. (2 Thom.) 244.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
F. (a). 

t i. .) — Rapbljk 

(Sheriff) e. Finch (1856). 14 U. O. R. 
249.— CAN. 

y i. Hight to place husband or wife of 
debtor in possession.] — Though Act 32 
of 1917, Ord. 26, r. 5, does not expressly 
forbid the appointment of the husband 
or wife of a debtor as a person in whose 
chaiw property attached may be left 
by the messenger, a husband who is a 
man of no standing Sc worth nothing 
is not a sultablo person to place in 
charge of property attached in respect 
of a debt of his wife, — Kotze v. John- 
son, [1928] App. D. 313.— S. AF. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) zii. 

sx. Execution against hirer — Equitable 
interest of third party in goods.] — Cir- 
cunistanoes In which such interest was 
preferred to the execution creditor's 
claim to tbo procoods of the goods. — 
Black v. Drouhjjibd (1877), 28 C. P. 
107.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xiv. 

m i. Fixtures aJBflred to 

mortgaged frecJiold.] — Carson v. Simp- 
son (1894), 25 O. R. 385.— CAN. 

n i. .] — Ferrib V. Oleohorn 

(I860), 19 U. O. R. 241.— CAN. 

n ii. C, 8, U, C. c. 45. s, 3— 

Effect o/.]— Ross V, Simpson (1876), 23 
Gr. 662.— CAN. 

n ill, .1 — Smith, Ltd. v, Van- 
couver Cremation Society (1914), 
29 W. L. R. 160 ; 20 D. L. R. 214.— 
CAN. 

PART III. SECT. 1. SUB-SECT. 4.— 
E. (t) XV. 

pi. .1 — Gurney v. Jambs (1860), 

10 U, 0. R. 166.— CAN. 


PART 111. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 

g I. Assets in fuiuro.J — An 

execution on a Judgment of assets 
in futuro is invalid if Issued without 
leave after implication made under 
r. 461, — He smith'b Kbtate, Cana- 
dian OUARANTBE TBUBT CX). V. 
Dbltble, 119241 4 D. L. K. 1288 ; 
[1924] 8 W, W. R. 816.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
F. (0). 

e i. .] — Where execu- 

tion has been levied upon goods, 
the sheiiff is not bound to leave an 
officer continuously in possession, & 
the absence of such omoor, if satis- 
factorily explained, does not amoimt 
to such an abandonment of possession 
as will entitle other persons claiming 
tho goods to take possession of them. — 
He Murphy (1927), 27 S. R. N. 8. W. 
603 ; 44 N. S. W. W. N. 189.— AUS. 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (o). 

8z. Place of sale.] — ^A sherUf cannot 
lawfully sell goods on deft.’s premises 
without his permission. & any person 
going on tbe premises to purchase may 
be tr«»atod as a trespasser. — MoMabter 
V. McPherson (1839), 6 O. S. 16. — 
CAN. 

ta. Pa^/ment — What amounts fo.l — 
Oarkall r. Montreat. Bane (1861), 
21 U. O. R. 18.— CAN. 

•b. Setting aside sale — After eon- 
ftrmoHon.]— In the alienee of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
It was held was at flr»t incorrectly 
drawn ire, & has since been amended. — 
Agha Husain v. Qabtm Ali (1925), 
J. L. R, 48 All. 94.— IND. 


PART HI. SECT. 1, SUB-SECT. 4.— 
H. (i»). 

sd. Notivithstanding noHoe of aUeged 
defect in execuHon.} — HoPhail 9. 
McKinnon (1888). 7 N. 8. R. 168.— 
GAN. 
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054. Add. AnnoiaHon: — As to (8) Reid. British 
American Continental Bank v. British Bank 
for Foreign Trade, tl»261 I K. B. 328. 

l007a. Purdiaser for valuable consideration — 
Credltor*tnistee under deed of assignment.] — 
Behbeb & Co. V. Turnek’s Successors 
(1931), 48 T. L. B. 61. 

1048. Add. Annotation : — Distd. Be Predericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Oh. 253. 

1069. Add. Annotation ; — Refd. Re Border, Forder 
V. Border, [1927] 2 Ch. 291. 

1281a. What amounts to.] — Where, 

under process of execution from a county 
ct., some goods of a stranger had been taken, 


the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded ; — Held : not to amount 
to a direction to take all the ^ods, or any 
which were not liable to be seized, so as to 
make the execution creditor personally 
liable. — Cbonshaw v. Chapman (1862), 7 
H. & N. 911 ; 81 L. J. Ex. 277 ; 0 L, T. 64 ; 
low. R. 323; 168 B. R. 738. 

1243. Add. Annotation : — Reid. Robinson v. Mid* 
land Bank (1926), 41 T. L. R. 402. 

1250. Add. Citations: — 1 New Pract. Cas. 476; 
mib noni. Rolls v. Senior, 7 L. T. O. S. 60. 


PART III. SECT. 1, SUB-SECT. 4.— 
H. (i) ii. 

916 vU. .1 — An execution 

creditor can take only the precise 
Interest, & no more, which the debtor 
possesses in the property seized.— 
OVT 5 RBT r. MoLean, f 19281 4 D. L. Tl. 
917 : [1928] 3 W. W. R. 328 ; 37 Man, 
L, R. 626.— CAN. 

tf. Purchaser estopped from claiming 
goods at his oum ,] — kuttan r. Weller 
(1855), 14 U. C. R. 44.— CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
H. (j). 

940 Iv. .1 — ^Maofie V. 

Hunter (1882), O P. il. 149.— CAN. 


sff. Proceeds ywt t^ceedinq amount 
of landlord's claim.] — Whore the Rhortff 
sells GTOods for a sum not oxoc^edfng 
the landlord's claim. Sc the execution 
creditor olaims the money, it is a 
sufficient answer to show that the land* 
lord has a irood claim to the money, 
although it has not been paid over to 
him.— djAMBERT V. Clement (1897), 
11 Man. L. R. 519.— CAN. 


■j. Paytneni of preference claim for 
wages — When xcaoe-eamer enHlIed to 
preference .] — Campbell o. Cleuoh 
(19201. 28 B. C. R. 362.— CAN. 


PART III. SECT. 1, SUB-SECT. 5.— A. 

o I. .] — Street v. Gi.a88 

(1840), 3 N. B. R. (1 Kerr) 165.— CAN. 

966 ii. .] — Hart v. Rey- 

nolds (1863), 13 O. P. 501.— CAN. 

967 i. In respect of whai goods — Not 
property seised wnder Absconding 
Debtors .4c<,)— Stanton v. Johnbton 
(1858), 9 N. B. R. (4 All.) 54.— CAN. 

967 ii. Not goods of third party.] 

— Robinson v. McIntosh (1809), 4 
Terr. L. R. 102.— CAN. 

a i. Right of sheriff to inquire 

into claim .] — Where a landlord makes 
a claim for rent to bo deducted out of 
the proceeds of an execution, the 
sheriff is entitled to a reasonable time 
to Inquire into the demand ; & where 
the tenant had denied that any rent 
was due, & the landlord refused to 
allow the sheriff time to make the 
inquiry, the ct. refused the cost of an 
application to compel the sheriff to 



tk. In respect of whai^goods — Goods 
held under conditional sale agreement.}— 
Where goods In the possession of a 
tenant under a conditional sale agrree- 
ment are seized under an execution 
against the tenant the landlord is 
entitled to the protection of 8 Anne, 
o. 14, only to the extent to which his 
daim for rent exceeds the conditional 
vendor's lien, even though the agree- 
ment was not registered as required by 
Conditional Sales Act, was, there- 
fore, invalid as against the execution 
creditor. — Ooilvie FiiOUB Mills Oo., 
Ltd. V. Beoxbr & Wood Sc Snthur, 
[19311 1 W. W. R. 273 ; 2 D. L. R. 
446.— CAN. 

PART HI. SECT. 1, SUB-SECT. 7. 

« I. .] — ^Mabon V . Grows 

(1W6), 98 N.S. R. (16 R. Sc Q.) 250.— 
CAN. 


q ii. Sale bond fide .] — On 

an Interpleader Issue between a buyer 
of goods fi'om an execution debtor Sc 
au execution creditor whose execution 
was In the hands of the sheriff prior to 
the sale : — Held : the sale was bond fide,. 
It was followed by an actual Sc con- 
tinued change of possession ** sufficient 
to satisfy Executions Act. R. S. S. 1920. 
c. 52, a. 2, Sc, the buyer's absence of 
knowledge of the execution having been 
established, the buyer was entitled to 
the goods under the proviso in said 
sect. — WiiAON t>. Matthkwson Bros. 
Sc Maokrnin, [1928] 3 D. L. R. 276 : 
[1928] 2 W. W. R. 136; 22 Sask. L. R. 
643.— CAN. 

■1. Assignee — Assignment not filed .] — 
Held : the execution prevailed. — 

Oarsoallen V. Moodie (1856), 15 
U. C. R. 92.— CAN. 

•m. Want of notice, of writ — 

Onus of proof .] — Ross v. Crkiuhton 
(1890), 40 N. S. R. 131.— CAN. 

PART HI. SECT. 1, SUB-SECT. 9. 

■p. On application of Creditors* Relief 
Act. 1 922. 1— Terminal Gr\in Co. v. 
SonKrtBERO, [19251 1 D. L. R. 313; 

, W. W. R. 9.— CAN. 

.1 - A seizure of goods having 

been mr.»V' under execution an order 
was obtained fer their removal & sale. 
Before the day set for the sale, the 
debtor paid tb»5 whole amount of the 
execution to the sberiff : — Held : the 
money so paid was money ** levied ” 
within Creditors’ Relief Act, 1022, it 
having been paid by the compulsion 
of the seizure Sc the means taken to 
realise. — Badiitk v. Moore (Alta.), 
1193011 D.L. 11.47 ; [1929] 3 W. W. U. 
115.— CAN. 


PART III. SECT. 1. SUB-SECT. t0.~ A. 

1020 i. Return as exHdence — Con- 
olusive against sureties .] — SinirKR v. 
GRAnAMTl848), 2 U. O. R. 164.— CAN. 

I I. Prisoner not deprived of 

tmpersedeas .] — The Issuing of a fl. fa., 
which is not returned, will not deprive 
a prisoner of a Buporsedcas. — Jaokhon 
tj. Black, Bainbridoe v. Black, 
Carvtll V. Black (1858), 9 N. B. H. 
(4 Ail.) 79.— CAN. 

sr. Indorsement of writ .] — It is 
a condition orooedent to an action 
under Cos. Act, s. 55. that an execution 
against a co. is returned unsatlsflod 
in whole or In part : Sc to enablo the 
action to be brought, even where the 

00. has become^ bkpt., a return is not 
sufficient unless It is Indorsed on the 
writ as required byr. 629, feacertifleate 
is filed os required by r. 632. — 
Crowder v. Coleman, [19241 1 D. L. R. 
849 ; 1 W. W. R. 374 ; 20 Alta. L. R. 

1 . — CAN. 


PART IlL SECT. U SUB-SECT. 11. 

d 1. Conflicting claims .] — The ct. 

will not grant a nue nisi to compel 
a sheriff to pay over money collected 
nnd**r execution wlHsro there are oon- 
qipfing claims to the fund, but will 
leave the parties to their remedy by 
action. — Scott v. Anodb (1864), 2 
K. 8 . R. (James) 183.— GAN. 

29 


• 1 /Tor money realised by 

bailiff — Onus of proof .] — A sheriff is 
responsible for all money idealised by a 
bailiff in executing a ft. fa., w'hore the 
bailiff was appointed by Sc paid by 
the sheriff, & in an action against a 
Hlicrffl for money realised on n ft. fa. 
by his bailiff Sc not accounted for, tho 
bunion is on tho sheriff to prove that the 
bailiff was appolnR>d by the Lloutonant- 
Oovomor in Council. — Roaa v. Fiset, 
[1926] 3 D. L. U. 289 ; [1926] 2 

W. W. R, 422 ; 20 Soak. L. R. 653.— 
CAN. 


A il. THme for bringing — Puhlia 

Offieera Protection Act, 1923 (c. 19). 1 
— Holden i*. Milburn (Mask.), 
1 D. L. H. 271 ; (1926] 3 

XL 701.— CAN. 




PART 111. SECT. 1, SUB-SECT. 12.— 0. 


r 1. .] — May w. Howland, 

Fitoh Sc Webb (1859), 19 U. C. R. 66 .— 
CAN. 


1230 V. .1— A., after 

delivering an execution to a oonstable, 
took him down upon land owned by 
B.. showed liim hay owned by B., Sc 
said It was tlie property of C. The 
oonstablo having seized tho hay 
under an oxofuitlon hi a suit to which 
B. w»iM not a party : — Held : A. was 
answerable for tho oonHOouenoe of 
whai the constable did In obeying his 
IrjstniotionH. — Graves v. HpUAonn: 
(N. B.) (J020), 53 I). L. H. 337.— CAN. 


1230 vi. — .] — Deft., having 

obRiliieil an order in a ct. of i)etty 
boshIouk against pltf.’s son, Informed 
tho police in charge of a distress warrant 
that the Judgment debtor had a motor 
lorry at L.'s premises ; that Imj did not 
know its registered number, but that 
L. would point out tho lorry to tho 
oonstfiblo executing the warrant. The 
lorry was seized on L.'s prcmlscjs. It 
was the proixjrty of pltf., & was in the 
poHSftsslon of L. os his agent for sale. 
L. (lid not inform the j»oilce of pltf.’s 
claim. Sc refrained from giving any 
information of the seizure to pltf. 
until ait-er tho lorry had been sold. 
In an action hv for conversion of 
the lorry : — Held : deft, had so 
intcrrnudfiied in the distress as to be 
liable for conversion. — Monr v. Barnkh, 
[1928] V. L. II. .56.— ALS. 

1243 i. Ratification by creditor — 
Whether giving rise to liahUily -'Wrong- 
ful seisure.] Where a sheriff acting 
under a valid writ, by tho command, & 
as the servant, of the ct., B<dzes tho 
wrong person's goods, a subsequent 
declaration by the execution creditor 
ratifying & approving the taking can- 
not alfer its character & make it a 
wrongful taking by tho creditor. — 
Bau.antyne V. McCulloch St. Co. Sc 
HiMS (B. O.), [1927] 4 D. L. R. 525 ; 
[19271 3 W. W. R. 148.— CAN. 


PART III. SECT. 1, SUB-SECT. 13.— A 

0 i. After receipt of attachmenl.] 

— Held .* the sale could not be upheld. 
Sc the attachment must prevail. — 
Riley v. Niagara Diarmcrr Bank 
(1866), 26 V. 0. R. 21.— can. 
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1281a. Sale without order of court — Sale not con- 
firmed.] — R. V. Blunt (1828), 2 Y. A; J. 120 ; 
148 E. B. 867. 

1834a. Appeal from — ^Lfes to Court of Appeal.] 

—Smith v. Tsakybis, [1029] W. N. 39 ; 167 
L. T. Jo 02, C. A. 

1870a. Subject to mortgage by sub-demise.] — 


SanTH V. Tsakybis, [1929] W. N. 89; 167 
L. T. Jo. 92. 0. A. 

1380a. .] — Smith v. Tsakybis, [1929] 

W. N. 39 ; 167 L. T. Jo. 92, 0. A. 

1500. Add. Annotation: — As to (3) Refd. Smith v. 
Tsakyris (1029), 167 L. T. Jo. 92. 


PART 111. SECT. 2, SUB-SECT. 2. 
ft. Not after debt treated by creditor 
oA Bank op Upper Canada 

V. Murphy (1860). 7 U. O. R. 328.— 

CAN. 

PART III. SECT. 2, SUB-SECT. 3. 

•V. Delivery of writ — Land bowndfrom 
time of delivery A — Dob d. Nesmith v. 
WILLIBTON (1844), 4 N. B. II. (2 Kerr) 
459.— CAN. 

•w. Proof o/.] — The sherill'fl 

deed lu primd fade evidence that the 
writ WON delivered to the shorllT & 
the land seized & gold under It, — 
Mitohbll V. Greenwood (1854), 3 
0. P. 465.— CAN. 

PART 111. SECT. 2, SUB-SECT. 4.— C. 

1340 i. False return.] — Youno v. 
Baby (Sheripp) (1855), 4 O. P. 537. — 
CAN. 

PART III. SECT. 2. SUB-SECT. 5.— A. 

t i. Land of patentee of free arant.] 

— An ozecutlou agralnst the lands of a 
patentee under the lYee Grants & 
JHomegtcadH Aet, 11. S. O. 1887, o. 25, 
on a JudKinont obtained for a debt 
iaenrred before location of the lands, 
(loos not operate os a chaive against 
tno lands when sold by his devisee, 
oven after the expiry of twenty y ars 
from the date of the location.- lie 
Beatty &: Finlayson (189G), 27 O. R. 
642.— CAN. 

1366 i. Ixindheld under joint lenaneuA 
— Lands were convoyed to a man & his 
wife as Joint tonaut«> & not as tenants 
in common : — Held : estates by entire- 
ties having been abolished, the Joint 
estate was severable, Sc the interest of 
one Joint tenant could bo sold under 
execiitlon.-/ee Craig, [19291 I D. L. R, 
142; 63 O. L. R. 192.— CAN. 

■X. lMi\d hrM by tenant in common — 
Claim by ottter tenants in common far 
rent received in excess.] — MoPhkrson v. 
MoPukrbon (1883), 10 P. R. 140. — 
CAN. 

■y. .) — ^Undep a Judgment 

obtained against a person in a district 
ct. the recristrar of the ct.. in exeoutlng 
such Judgment, may seize Sc lake under 
a writ of execution the interests of such 
person in lands os a tenant in common 
& upon the writ being fonvarded to the 
Registrar-General, It is his duty to 
note it on the folium of the register 
which cortllles the title of tlie registered 
proprietor as a tenant in common. — 
In rr Ouas (1927), 28 S. R. N. 9. W. 
226 ; 45 N. k VV. W. N. 32.— AUS. 

■z. Land held by debtor at time of 
death — On jiutyment ayainst repre- 
sentative.] — Lands Sc tenements hold 
in fee simple by a debtor at the time of 
his decease, may be legally taken in ozo- 
cutiOD on a Judgment against hisoxor. or 
administrator. — Forsyth Sc Richard- 
son V. Haix (1830), Dra. 304.— CAN. 

•b. Estate in hands of executor — 
Judyment against debtor.] — In the Estate 
of Carter, Ascot Timber Co. Pty., 
Ltd. V. Carter, [W28] V. L. R. 290 ; 
U928J Argus L.. R. 199.— AUS. 

gi.— ; Russell®. Russell 

<1881), 28 Or. 419.— CAN. 

g ii. .] — Parke v. Riley, 

3 K. & A. 216.— GAN. 

f ill. Dy heir or devisee — Before 

execution issued,] — Held : a bond fide 
purchaser for value would have a good 
title as against creditors. — R eid<> r. 
Miller (1806), 24 U. C. R. 610.-^AN. 

so. Land reyistered in name of debtor 
•--Oumership vested 4» third SKuiy .] — 


Held : not executable. — Union 

Government (Minister of Jubucr) 
V. Bolam, [19271 App. D. 467.— S. AF. 

PART III. SECT. 2, SUB-SECT. 8.— C. 

g 1. .]— After a mtge. 

in foe has become forfeited by non- 
payment of tho mtgo. money, tho 
mt^e.’s Interest In the promises can- 
not bo sold under an execution against 
land. — Dob d. Campbell v. Thompson 
(1843), 2 Ont. Dig. 2640.— CAN. 

g II. liiyht of dower in equity of 

redemption.] — Canadian Bank of Com- 
merce V. ROLflTON (1902), 22 O. L. T. 
232 ; 4 O. L. R. 106 ; 1 O. W. 11. 
351.— CAN. 

k i. Interest of unpaid vendor .] — 
Tho interest of an unpaid vendor of 
land made exigible under an oxocution 
against him by Land Titles Act, 
R. S. A.. 1922, B. 112, Includes the 
legal estate as affected by the ooutraot 
together with the rights of the vendor 
under the oontraot ; & it is that estate 
& those riglits Which are bound by tho 
writ Sc may behold by the sheriff. — 
Morton & Gowbll v. HoFmRT, 
[19241 3 D. L. R. 16; [1024J 2 

VV. W. n. 529.— CAN. 

k ii. Assignee of purchaser under con- 
tract of sale.] — The equitable Intorost 
of an osslgnoo from the purchaser of a 
contract for the sale of land is exigible 
under a writ of fi. fa. against the land 
of such assignee. — Ward v. Archer 
(1894), 24 O. R. 660.— CAN. 

sd. Debtor interested in land held by 
wife — Interest sufficient to discharge 
debt] — Macdonaij) & Co. t>. Trasdale 
(1913), 24 O. W. R. 534.— CAN. 

se. Wluit interests may be seised — 

Under amendment to Land Titles Act, 
8. 125.1 — Foss V. Sterling Loan 

(1915), a W. W. K. 569 ; 23 D. L. R. 
540 ; 8 Sask. L. R. 289.— CAN. 

sf. EquUatde interest held as trustee.] 
— C., who had an interest in certain 
land, as purohasor from W., the full 
nrioo not having boon paid, assigned 
nis interest to pltf. upon trust that tho 
latter should support C. & his wife 
for the remainder of tholr lives, & on 
their death pay all their debts & 
funeral expenses, whereupon the trust 
should cease, & pltf. shomd be entitled 
to all tho interest of C. in the property 
free from any trust ; & pltf. agreed to 
pay to W. the balance of tho piuxihaso 
price : — Held : C.'s equitable Interest 
as a purchaser, tt transferred to pltf., 
gave tho latter no estate in the land, 
save to the extent to which a ct. of 
equity would give C. spociflo per- 
formance of his agreement with W., 
8c that interest would be taken by pltf. 
as a trust estate, & would not be sale- 
able under a writ of ft. fa. against 
pltf. *8 lands. — Kimniae v. Anderson 
[19291 2 D. L. R. 904 ; 63 O. L. R. 
428.— CAN. 

PART III. SECT. 2, SUB-SECT. 5.— G. 

sg. Timber.] — Where tho owner of 
lemd sells tho timber after a writ against 
his land is placed In the sheriff’s hands, 
& the purchaser outs down Sc removes 
tho timber before an injunction is 
obtained, ho is accountable to tho 
execution creditor for such timber. — 
Brown v. Sage (1865), 11 Gr. 239.— 
GAN. 

PART 111. SECT. 2, SUB-SECT. 7. 

u L — Where prior assignment 

for benefit of creditors.] — B. made an 
ament to O. for benefit of bis 
tors. Various ezeoutions were 
issued against B.Vi lands Sc notice 

so 


thereof filed with the Registrar of 
Titles. C. applied for a certificate 
of title to B.’s lands: — Held: re^strar 
must Issue the certificate without 
endorsing thereon the executions of 
which he has received notice. — lie 
Brooks (1900), 12 W. L. R. 303.— CAN. 

a i. Effect as against assignment 

for benefit of creditors.] — MclN'rYRE v, 
Shaw (J86C), 12 Gr. 295.— CAN. 

a ii. Effect as against unrecorded 

deed.] — Grindley v. Blakie (1886), 
19 N. S. R. (7 R, & G.) 27 ; 7 0. L. T. 
50.— CAN. 

o i. Effect on judgment mort- 

gage,] — Held : a Judgment mtge. did 
not obtain priority over a Judgment 
registered under 3 &: 4 Viet. o. 105, 
but not re -registered within five years 
next before tho registration of the 
Judgment mtgo. — Reid v. MiLiiER, 
[1928J N. 1. 151.— IR. 

e 1. Judgment for alimony .] — 

Whore, at the time a judgment for 
alimony is registered against the hus- 
band’s iuteivst In certain land licld by 
him under an imcompleted agreement 
for salor ho Is In a position to compel 
specific performance of the agieomcnt, 
the Judgment is a charge on the hus- 
band's Interest; 8c If, subsoqueutly 
to tho registration of the Judgment, Sc 
with knowledge of it, the vendor 
accepts from the husband a quit- 
oluim deed of all of the latter’s estate 
Sc interest in the land, tho vendor 
holds that interest subject to the charge 
until tho charge is extinguished. — 
Briggs v. Carson, [1924] 4 D. L. R. 
774 ; [19241 3 W. W. R. 465 ; 19 
Sosk. L. R. 59.— CAN 

• ii. How far binding — Defendant 

mere conduit pipe to convey title from 
vendor to third party.] — Owen v. Lynch 
(1877), 11 N. S. R. (2 R. & O.) 406.— 
CAN. 

e lii. 5 H. S. c. 84, s. 21— 

Effect of.] — Loisburg Land Co. v. 
Tuttt (1884), 10 N. S. R. (4 R. & G.) 
401.— CAN. 

sh. Duty of registrar — With notice of 
writ of execution — Patent not issued for 
lands entered as homestead.] — He 
Claxton (1890), 1 Terr. L. R. 282. — 
CAN. 

sj. Judgment not registered — Priority 
of mortgage .] — Mineral Products Co. 
V. CoN’HNENTAL TRUST Oo. (1906), 37 
S. C. R. 617.— CAN. 

« (p. 571 ) i. .] — As between the 

execution creditors of a vendor, & 
the assignee of hie interest under an 
agreement of sale, whose assignment 
was acquired subsoqueuily to n^gietra- 
tion of the executions : — Held : the 
instalment of purchase-money paid 
into ot. should belong to the execution 
oriKlitors, but as the money had been 
obtained under execution, it should 
be treated as money realised from the 
sale of the vendor’s intorost, & being In 
tho sheriff’s hands should bo subject to 
distribution under Creditors* Relief 
Act. — Morton &:CowifLL v. Hoffert, 
[19241 3 D. L. R. 10; 2 W. W. R. 
529.— CAN. 

PART III. SECT. 2. SUB-SECT. 8.— A. 

1459 1. Right to possession — As against 
third parties in possession — Not asserting 
title through dcMor. 1 — Edwards v. Ben- 
nett (1869). 5 P. R. IGl.— CAN. 

1469 11. Possession taken 

forcibly.]— Dog d. Peck v. Roe (1845), 
2 U. O. R. 27.— CAN. 

•m. Duty of sheriff to retain .) — Dob 
d. C^rew V. Clsjrkk (1841). 1 Ont. Dig. 
233.— GAN. 
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1606. Add, Annoiaiion : — Refd. Campbell v, Poliak 
(1927), 43 T. L. R. 495. 

1552a. Equitable interest — ^Amendment — 

Costs.] — Eidd r. Taujentire, [1877] W. N. 

21 . 

1564a. Issue into county palatine — Indorsement 
for less than £60.1 — Brown v, M'Millan 
(1840), 7 M. & W. 106 ; 10 L. J. Ex. 147 : 
161 E. R. 736 ; au6 now. Brown v. MacMil- 
lan, Same v. MacPherson, 8 Dowl. 852 ; 
H. & W. 46 ; 4 Jur. 1090. 

1569. Add—A^Oi^, (1774), Lofft, 390. 

1576a. When completed.] — Owen v, Owen (1831), 
2 B. & Ad. 806 ; 109 E. R. 1341. 

1577a. Whether defendant discharged.] — 

Hodgson v. Towning (1837), Will. Woll. 
Dav. 53 ; sub nom. Anon., 1 Jur. 84. 
Annotation : — Consd. Agra Kurboolle Mahomod v. R. (1843), 
4 Moo. P. C. C. 239. 


1578a. Right to break outer doors.]— M ale vereb 
V, SPiNpE (1537), 1 Dyer, 36 b; 73 E. R, 
79. 

1578 b, After escape of prisoner.] — Anon, 

(1774), Lofft, 390 ; 98 B. R. 709. 

15780. .] — Hopkins v, Ntghttngalb (1794), 

1 Esp. 99 ; 170 B. R. 292, N. P. 

1579a. Opening of door obtained by trick.] — 

Held: an unlawful ent^. — Parke & Per- 
civAL V. Evans (1615), Hob. 62 ; 80 E. R. 
211 . 

Annotations: — ^Refd. Loo v. Goneol (1774), 1 Oowp. 1; 

Sandon r. Jorvis (1859), E. B. & R. 942. 

1679b. .]— Anon. (1696), 12 Mod. Rep. 73 ; 

88E. li. 1172. 

1580a. What is outer door — Whether hole in 

wall.] — ^Whero it was proved that a hole in 
the outer wall of a house was not intended 
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a (p. r»76) 1, MnrtgaQf not 

reffintered.] — Moffat u. Giiovkr (1855), 

4 C. P. 402.— CAN. 

a (p. 576) ii. /n handa of 

receiver.] — A jiidgrmont creditor can 
sell properties In the hands of a receiver 
of the cl, in execution of a mtge. decree, 
although the re-'- > srer, who was 
appointed subsoquonPy to the institu- 
tion of the int-jre. suit, was not made 
a party to the suit. — Toomky v. 
Bhupknpra Nath Bose (1928), I. L. R. 

7 Pot. 520.— IND. 

h (p. 576) i. .1 — Jones v. Jones 

(1808), 15 Or. 40.— CAN. 

bb (p. 576) i. 1 ^ 00 f of--In 

ejectment on aheriff*a deed.] — Mohan v. 
Patton (1853), 10 U. 0. R. 040.— CAN. 

bb (p 570) li. .]— 

Delist.k V. Dewitt (1859), 18 U. C. R. 
155.— CAN. 

bb (p. 576) ill. .1— 

Low V. Hicks (1870), 21 0. P. 113.— 

CAN. 

bb (p. 576) iv. delation baek.]-— 

The title conveyed by a sheriff’s deed 
to land, sold under an execution insued 
upon a Jud^iont recovered in an action 
broiufht on a former judiarment In tin' 
same ct., does not relate hack to the 
tiino of signing the first judgment, so 
as to defeat a conveyance made 
between the times of signing the first 
& second Judgments.— D oe d. Peabodv 
V. McKnioiit (1838), 2 N. U- R. (Her.) 
567.— CAN. 

bb (p. 570) V. To dop of 

sale.] — Although a sheriff 's deed frlates 
back to the day of sale, for the purpose 
of defeating intennodlate conveyuncf^s, 
the vendee cannot bring ejectment 
until the execution thereof. — (?AViLi.F.ii 
r. Beaton (1862), 12 C. P. 519.— CAN. 

00 (p. 576) i. Into dt!bttir*s 

iille .] — A purchaser of lands on an 
execution, is entitled to recover In 
ejectment against the debtor or his 
representative, without proof of the 
debtor’s title, or that he was In 
possession of the premises. — Moran v. 
Patton (1853), 10 U. C. R. 640.— CAN. 


00 (p. 676) li. To growing crops 

on land aold .] — Crops growing at the 
time of the confirmation of a sherifif’s 
sale of the land under an execution 
pass with the land to the purchaser. — 
ANDEBaON V. STASIITK [1926] 1 

D. L. R, 347 ; (1926) 1 W. W. R. 107 ; 
20 Sask. L, R. 209.— CAN, 

00 (p. 576) iil. HigM to claim 

partition.}— A d order made on the 
appln. of purchaser at a sheriff’s 
sale of the interest of a husband, 
holding as joint tenant, lor partition or 
sale was affirmed. — Re Ci^io, (19291 
1 D. L. R. 142 ; 63 O. L. R.*192.— CAN. 

t (p. 577) I. 

two weeks. J— Abell Enoine & Machine 
Works Co. v. Scott (1907), 6 Terr. 
L. B. 302 ; 6 W. L. R. 272.— CAN. 


g (p, 577) 1. Land lield adveracly 

hu third party .] — A shcrifT selling under 
execution is not within the class of 
cases which a})ply t-o a person sidling 
land held adversely by another. — 
DocLi. V. Keefe (1901), 34 N. S. Jl. 
15.— CAN. 

h (p. 577) 1. Rmyr in judg- 

mrni.\ ~nrhl : the Hhcrllf's deed could 
give no title. — V arey v. Muirheap 
(1831), Dn. 486.™ CAN. 

h (p. 577) li. Too much 

aoVL] — Held : no ground for invalidat- 
ing the sale.—DoE d. Uaueuman v. 
Strong (1848). 4 U. (1. R. 510. — CAN. 

h (p. 577) iii. SgU in 

aevnrate lota.] —Held : pormlsalblo.-- 
Dof. d. RoBKivrs v. Wa'cson (1850), 6 
N. B. R. (1 All.) 675.— CAN. 

h (p. 577) iv. ‘ Part only 

9 nUi—JhUy of sheriff to designate portion 
offered for aate.l“-K:NAOOfl v Led YARD 
j 2 Gr. 320. — CAN. 

h (p. 577) V. Sale of un- 

divided Ir ter cat in township lota .] — 
Rathoun V. Oltubebtson (1875), 22 
Or. 465.— CAN. 

h (p. 677) vi. Time of sale.] 

— Held : the sheriff might sell at any 
time between the hours named in 27 
Geo. 3, c. 12,— Doe d. Roberts v. 
WA'rsoN (1850), 6 N. B. R. (1 All.) 
67.0. -CAN. 

h (p. 577) vli. Sheriff dia- 

regardhtg pidiptuM credUor^s inatruc- 
Hona—Hiddinu at once full amount 
iu'^te/id o f bidding gradually. ] —H eld : 
the Jndgmeut creditor had no ground 
nf action against the sherltl. — Markle 
V. Thomas (Sheriff) (1856), 13 U. C. R. 
321.- CAN. 

b (p. 577) viii. Proof of .] — 

Roe u. MoNeil (1863), 13 G. P. 189.— 

CAN. 

h (p. 577) lx. — .1— 

Fields v. Livingston & WiGirrMAN 
(1866), J7 O. P. 15.— CAN. 

h (p. 577) X. Purclutscr 

estopped from diapiUing validity.];;-- 
Ferguson v. Ferguson (1809), 16 Gr. 
309.— CAN. 

h. (p. 577) xl. — Effect of—SaU of 
eauUy of redemjdlon — Purchase, by 
aaaignee from execution creditor — Sub- 
ae/Tue,nt conveydhee to d<‘!rfor.] — CinnncK 
V Lowery (1903), 34 C. L. T. 15 ; 6 
S47 : 2 O. w. R. »S7.— OAN. 

h (p. 577) xii. Coveruinia.] 

Xho implied oovononte between 

vendor & purchaser, Includi^ those 
implied by Land Titles Act, R. S. S., 
1920 (c. 67), 8. 64 (2), do not come Into 
existence where land is sold by the 

sherifT under execution.— A nderson v. 

StasiUK (No. 3), 119271 1 D. L. H. 
529? (19271 1 w! W. R. 49; 21 Sask. 
L. 11, 276.— CAN. 

h (p. 577) xUJ. RipM to proceeds 

— Tiw writs lodged udUi registrar.}— 
Re The Massey Manufacturing Co. 
V. Hunt, The McCormick Harvest- 


ing Machine Co. v. Hunt (1895), 3 
Terr. L. R. 81.— CAN. 

h (p. 577) xiv. — — Under uxit of 
exrrvtinn lodged prior to agreement for 
sale to third party — Priorities — Affidavits 
in support of confirmation of sale 
irregular.]— Re Prick (1912), 21 W. L. R. 
209.— CAN. 

dd (p. 577) i. Lands sold sutdect to 
** incumbrances ” — Whether mdijeet to 
mthseqvrnt execuHona.] — Ghikse V. 
Walker (1913), 23 W. L. R. 709 ; 4 
W. W. R. 77.— CAN. 


•a. Confirmation of sale — Right of 
appeal.] — A local master, in con- 
firming a sale of laud sold under 
oxetMpion, is not noting In a mutter or 
an action In et. but os persona designata 
umbtr Lami 'rillos Act, It. B. 8., 1920, 
c. 07, & tho only appeal is to the Ct. 
of Apptsul.- “Fthieu V. Nolle, (1924 J 

I W. W. R. 493.— CAN. 

•b. Diainbutiitn of proceeda of sale .] — 
9 lie proceeds of a sale of land under 
extMMillon when paid over to the 
registrar of the ct. are dlstrlbiitablo 
by him as If they were money in the 
hamJH of the sherilT distrlbiitablo under 
Gi'oditoiv’ Relief Act. An anpeal lies 
(o H judge from tlie registrar’s seherne 
of dlMtrlbiitlou. — Caudwellv. George, 
119251 2 I). L. It. 229; 119251 I 

W. W. R. 579 ; 35 R. C. R. 134.— C^N. 

fo. Right to sell— To rculiae judgrnent 
of county cimrt.] — Queen’s Bench Aot, 
1895, rr. 804 to 800, do not authorise 
proeeedlngH to bo taken In a summary 
way under them for the purpose of 
realjHing a registered Judgment of a 
county ot. by sale of land, such rules 
being applicfiblo only to judgment* In 
tho Q. B. — Proctor v. Parker (1897), 

II Man. L. R. 485.— CAN. 


■d. Affidavit of e.xecuVUm nf transfer — 
Ft worn before, unauihoriaed person .] — 
John Abell* Kngink & Machine 
Works Co. v. Bcorr (1907), 0 W. L. R. 
272 ; 0 Terr. L. R. 302. -CAN. 

•f. Procredlnga to confirm sale — How 
intituled .] — John Abell Knoine & 
Macjiine W’orks Co. v. Scott (1907), 
0 W. L. R. 272 : 0 Terr. L. It. 302.— 
CAN. 


PART III. SECT 2, SUB-SECT, 11. 
15571, Order of court- When court will 
set aside sale~(Jn eguUatde grounds .] — 
WPoD V. Leemt.vg (1827), Tay. 463. — 

OAN. 


1657 ii. ,]— Campbell 

tj. SMini (1863), 10 Gr. 206.— CAN. 


1667 iii. Notice of motion 

not given to purchaser.] — Held : tho ct. 
would not lnt<irfero.— McOillis v. 
McDonald (1839). 2 Ont. Dig. 2662.— 
CAN. 


PART III. SECT. 3. SUB-SECT. 3.— A. 

•ff. Proceedings after surrender — Set 
Ward v. Stocking (1825), 
Tay. 216.— CAN. 
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to have either a door or window put into lt» 
but was to remain open, so that the place 
should be used as a • conservatory : — Held: 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staiiK^e 
window must be considered as the outer 
fence of the house. — W hajlley v. Williamson 
(1886), 7 0. & P. 294 ; 173 B. K. 130. 

1581a. .1~~Ring v. Hyde {I860), 14 L. T. 

O. S. 377. 

1584a« .] — Held : valid. — ^A non. (1702), 

7 Mod. Hep. 8 ; 87 E. R. 1060. 

Annotation : — Apld. Sandon v, Jervla (1858), B. B. &; B. 935. 

1584b. Window broken to take into custody.] 

— Held: valid. — Lloyd v. Sandilands 
(1818), 8 Taunt. 260 ; 2 Moore, C. P. 207 ; 
129 P. R. 379. 

1658a. More than amount of rent due — ^Re- 

delivery of surplus] — Several crops having 
been taken under an habere faciae poaaeesionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft, after deducting the amount pf 
rent due. — D ob d. Upi’on v. Withebwick 
( 1826), 3 Bing. 11 ; 10 Moore, O. P. 267 ; 

3 L. J. O. S. C. P. 126 ; 130 E. R. 417. 

Annotation ;~>Reld. Kelly t». Webber (1860), 8 L. T. 124. 

1704. Add* Annotation -FoUd. Employers’ Lia- 
bility Assce. Oorpn. v. Sedgwek, Collins, 
[1927] A. 0. 95. 

1706a. Payment of rent — How rent 

calculated.] — Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to i 


the day of confuting. — Dob d. Habcourt v. 
Rob (1813), 4 Taunt. 883 ; 128 B. R. 679. 

1720. Add. Annotaiiona : — Apld. Burrowes. v. Bup- 
rowes (1929), 141 L. T. 201. Refd. Oapron v. 
Capron, [1927] P. 243. 

1758. Add. Annotations: — Ref d. Oapron v. Oapron, 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1764. Add. Annotations : — Refd. Oapron v. Capron, 
[1927] P. 243 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

1754a. .] — Semble: arrears of alimony accrued 

due come within the scope of R. S. 0., Ord. 43, 
as constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time. — C apbon v. Capbon, [1927] P. 
243 ; 96 L. J. P. 161 ; 137 L. T. 668 ; 43 
T. L. R. 667 ; 71 Sol. Jo. 711. 

1768. Add. Annotation : — Refd. Ee Nelson, Norns 
V. Nelson, [1928] Oh. 920, n. 

1769. Add. Annotation : — Refd. Bngelke v. Mus- 
mann, [1928] A. 0. 433. 

1847. Add. Annotation : — Refd. Capron v. Capron, 
[1927] P. 243. 

1855. Add. Annotation : — Refd. Oapron v. Oapron, 
[1927] P. 243. 

1882a. S. P. Re Rush (1870), L. R. 10 Bq. 442 ; 
39 L. J. Oh. 759. 

1012. Add. Annotation : — Refd. Capron v. Oapron, 
[1927] P. 243. 

1944. Add. Citations : — avh nom. Kiblew v. Butts, 
2 B. & Ad. 736, n. ; 109 E. R, 1318. 

Add. Annotations : — Apld. Britten v. Wait 
(1832), 3 B. & Ad. 915. Refd. Newland v. 
Watkin (1832), 2 Moo. & S. 174; Cole- 
brooke v. Layton (1833), 1 Nev. A M. K. B. 
374. 

1955. Add. Annotation : — Refd. Re Woods 
(Bristol), Ltd. (1931), 47 T. L. R. 464. 


Part V. — Analogous Proceedings. 

2046. In the cross-reference before this case, for • 2084a. Person out of Jurisdiction.] — ^R. S. O., 
“ Metoopolis” read “Mayor’s & City op Ord. 45, r. 1, contemplates both a garnishee 

London Court.” 1 & a debt recoverable within the jurisdiction. 


PART HI. SECT 8. SUB SECT. 5.~-A. 

n J, jiy mistake — Second writ 

rf/uwsd. H-B radburt v. Lonrt (1842), 
0 O. S. 291.~CAN. 

a il. Where proof of no intention 

to leave provime— (honer ship of prof terty 
sufflcimi to satisfy debi ,\ — Toolk v. 
HisKNKBSHRr, [1928) 3 1). L. 11. 58. — 
GAN. 

sk* Not granted — Debtor having 
interest in land not svbjeci to execution.] 
— lie Gkldbsrt V. Hoar, Ex p. Gblosrt 
(1899). 34 N. B. II. 612.— CAN. 


PART III. SECT. 6, SUB-SECT. 8. 

r 1. By tohom signed <t — 

By clerk of court d: not hy judged — 
Allknaoh V . DrsBrisat (1866). N. B. 
Diff. 493.— GAN. 


PART V. SECT. 1, SUB-SECT. 8.— A. 

bI. Magistrate's order for nMinterumce 
of deserim wife — Affirmed by county 
oourf.) — Held: a jjtidgment 6iiroro««ble 
by tbe attachment of a debt due to the 
husband.— B rown v. Brown, 11927) 4 
D. L. R. 814 : (39271 3 W. W. ^ 172 ; 
38 B.C. U, 478.— CAN. 


•m. Judgment by consent — Not to be 
entered tiU subseguent date .) — ^Wbeoe a 
consent jndffment provides that it 


Bha)! not bo entered until a subsequent 
date the party for whom the jud^ent 
Is fflven cannot In the meantime truth* 
fully make the affidavit required by 
Kluff's Bench Act, a. 759, for the 
obtaining of a garnishee order. — 
Hodgkins v. Barkis Investors, Ltd., 
[1929] 1 D. L. R. 189; - 1*928) 3 
W. VV. K. 540,— CAN. 

PART V. SECT. 1. SUB-SECT. 2.— B. 

u i. Making assignment in bank- 

ruptcy .} — after recovering a 
Judgment the Judgment creditor makes 
an assignment in bkpey., & there has 
been no ro-asslgnment of the Judgment 
to him, a garnishee summons issued by 
him. on an affidavit which states that 
the Judgment debtor is indebted to lilm 
in respect of such Judgment, is a nullity 
8c cannot be cured by aequieaoenoe, 
particularly in the absence of knowledge 
on the part of the garnishee. — Lanin 
e. Zawislak & Demoskt (Sask.), [1987] 
2 W. W. R. 71,— CAN. 


PART V. SECT. 1, SUB-SECT. 8.— C. 

2077 U. .}— An applica- 

tion to set aside a gamubee summons, 
on the ground that the money attached 
is trust money Sc doee not belong to 
appot., wlU not bo entertain^ — 
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Thompson v. Fraser (Sask.), [1926) 
3 W. W. R. 251.— CAN. 

k. Read now *' 2084a i." Person out 
of jurisdiction.** 

l. Read now ** 2084a il.’* 

m. Read now ** 2084a Ul.** 

n. Read now " 2084a iv.*' 

o. Road now ** 2084a v.** 

2084a vl. Debt payable within 

province.) — While ordinaiily Attach- 
ment of Debts Act, R. S. 8., 1930, doee 
not apply to persons resident outside 
Saskatchewan, yet it does apply when 
such persons submit themselves to the 
Jurisdiction of the Saskatchewan cte. 
& are temporarily within the province 
& the debt garnished fh payable within 
the provlnoe. — McIlrath Lumbbr Oo„ 
Ltd. V. Shore Sc Shore Sc Dennibson, 
[1931] 2 W. W. R. 785.— CAN. 

2084a vIL Licensed to do busi- 

ness in Canada. ]—Kooer8 v. Frns- 
Obkalo, [10311 3 D. L. R. 225. — CAN. 

•o. Ihbtor out of jurisAicHon — WrU 
obtaiT^ ex parte — £«rre to execute ,] — 
Jones v. J6ne8, (1928) V. L. R. 24. — 
AUS. 

iq. Company in liquidation .] — ^When 
a 00 . it in liquidation Its funds are not 
subject to gamiahment. — R cddell 




A judraient debtor had a balance in an 
English hank with foreign branches where 
foreign currency was in use. It was claimed 
that a garnishee order obtained in England 
against the bank should extend to possible 
balances to the credit of the judgment debtor 
at its foreign branches : — Held : the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — Richardson v. 
Richardson, [1927] P. 228; 96 L. JT. P. 
126 ; 137 L. T. 492 ; 43 T. L. R. 631 ; 71 
Sol. Jo. 695. 


Vd. XXL— Bnention. 0 mm 2084a— 8184i. 

2086a. .] — ^Fassnidqe v. Flint &; Son (1892), 

8 T. L. R. 213. 

2107. Add* Annotation : — Refd. Be Pinto Leite A 
Nephews, JSx p. Visconde Des Olivaes, [1929] 
1 Ch. 221. 

2108. Add, Annotation : — Expld. Re Clark, Clark 
v. Clark, [1926] Ch. 833. 

2121. Add, Annotation: — Refd. Richardson v. 
Richardson, [1927] P. 228. 

2124a. Must be recoverable within jurlsdiotion.l — 

Richardson v, Richardson. No. 2084a, ante. 


Grain Growers Ass’n., Ltd. v. 
CuEATOB & Saskatchewan Co-opera- 
tive Edevatob Co., Ltd., [1928 J 1 
W. W. R. 222.-^AN. 

PART V. SECT. 1. SUB-SBOT. 8.~A. 

r (p. 621) i. .] — MoDey paid 

into ot. cannot be attached by gamiHh- 
Ing the olerk of the ct. — Royal BaNk 
or Canada v. Van Bctren & McKay 
(Alta.), [19271 1 W. W. R. 268.--<3AN. 

r (p. 621) il. .] — Money paid 

into ot. aH oompensatlon dne to the 
dependants of a deceased workman 
under Workmen's Oompensatlon Act, 
192^ (o. 84). is not subjeot to arrest- 
ment. — William t aird & Co. v, 
Campbell, [1928] d. 0, 314. — SOOT. 

r (p. 621) ill. Money deposited 

with retvmina offlerr.] — Held : not 
attachable. — CfREAQH v. Sutherland 
& Rbadb (1895), 3 Terr. L. R. 303.-— 
GAN 

k (p. 622) i. ,1— Hime V. 

COULTHARD (1910), 15 W. L. II. 288 ; 
20 Man. L. 11. 104.— CAN. 

k (p. 622) it. For destruction 

of exempt woperiy.] — Where a claim for 
damasc9 for the dostructiori of exempt 
property has been converted Into u 
debt, the amotmt thereof Is not exeutpt 
from garnishment. — Ross v. Rogers 
& Canadian National Rys. (Sask.), 
(19271 8 W. W. R. 169.— CAN. 

k (p. 622) iii. InJereM os.] 

— A claim for Interest as damages is 
not one for a debt or liquidated demand 
within Atttaehmont of Debts A<*t, 
R. 8. 8., 1030.— Buckolz V. P. W. 
Graham & Sons, Ltd., [1931] 2 
W. W. R. 90 ; on appeal, [1931] 2 
W. W. R. 737.- CAN. 

k (p. 622) iv. Against 

stockbroker.] — Mackbe v. SOLi^tWAY 
Miliaj & Co., Ltd., [1030] 1 W. W. U. 
563 ; 3 D. L. R. 145 ; 42 B. C. R. 438. 
—CAN. 

1 (p. 622) i. Conditional annuity.] 

— Testator bequeathed his estate to 
trustees upon trust {inter alia) to pay 
out of the income to bis widow an 
annuity of £200 “ subject to the 
obligation of maintaining & educating 
thereout such of my chfldren as shall 
for the time being be minors & shall 
not bo married. On a motion to make 
absolute a charging-order nisi affecting 
to attach the widow’s interest In the 
annuity : — Held : the annuity, iKsing 
a debt subject to a condition, could 
not be attached, 8c the motion should 
be dismissed. — Public Trustee r. 
POLSON, (19311 N. 2. L. R. 321.— 
N.Z. 

1 (p. 624) I. Deposit paid under 

agreement to purchase,] — Judgment 
debtor by memorandum in writing 
agreed to purchase from applts. 
(garnishees) land on which a house 
was to be erected. Be agreed to pay 
A; paid to applts. £100 deposit Sc 
** batance ** purohase-money when 
bouse is completed. No price was 
speciSled. It was not clear on the 
evidence whether the price hod been 
subsequently agreed or not» but. on 
an aooount being rendered to debtor 
for £1.150, he said he would consider 
the matter, ft oontlnued to negotiate 
either as to the price or arrangements 


for payment until he was served with 
the garnishee order nisi, when he 
agreed to take the land for £1,1.50 : — 
Held : the amount of the deposit was 
neither a debt owing or accruing from 
the garnishees to jnd^nont debtor, 
the deposit was intended to remain 
with apnlts. until It was oert4itn tliat 
negotiations for the contract had failed, 
& was not subject to attoclunont. — 
Maywald V. Riedel, [1927] 8. A. 8. K. 
345.— AUS. 

m (p. 624). Revsd,, [1924] 1 D. L. R. 
1154; [1924J 1 W. W. R. 707 ; 18 
Sask. L. R, 158. 

m (p. G24) i. The 

balance of purchase-money owing 
under an ogreeiucut of sale of land, 
though all overdue, ft assumiug that 
the vendor is able ft willing to convoy 
ft that the contract contains the usual 
provisions as to transfer, free from 
encumbrances on payment of tlie 
urcliayo-morioy, but where no transfer 
as been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected & unconditional 
one. — Reed v. Renton & Pettinoeu, 
[19241 2 W. W. H. 223.— CAN. 

m <ji. 624) li. .]" Moore 

ff. .Vr£.\ND, McPherson, [1939] i 
W. W. U. 627; 3 D. L. R. 203 ; 42 

B. O. K. U*.— CAN. 

m ( p. 624 , iii. IJalancf of jxtjpncnt 

to vunigagee unJer policy taken out by 
mortgagor.]— -A bpil-iusurance policy 
taken out by a intgor. on a crop 
growing on the mortgaged laud pro- 
vided that all loss tberoiiuder should 
bo payable to the mtgees., “ aw their 
Intcmsts may appear " ft that the 
nollny was held as eullatoral Hcciirlty 
to the mtge. On a loss ooeurring, 
the amount thereof woe paid by the 
insurance eo. to the aitgtws., who 
applied part of it In payment of unears 
them due on the mtge. & enU^red the. 
sundiis in their books *' to the ertfdit 
of the nit go. account."’ On being 
served with a gamishoo order t-he 
intgeoH. paid the amount claimed 
Into ct. ; — Held * the money In ot. 
should bo paid to the ganiishing 
crcilitor. — Royal Bank of Canada 
V. Kknward. [19251 4 D. L. R. UOfl ; 
[1925] 3 W. W. R. 549.— CAN. 

m (p. 624) iv. Purchase.-money 

depomted in e^sorow.] — The purchuso 
price of land deposited In esoiuw pend- 
ing the showing of proper title ft 
delivery of the conveyance : — Held : 
garnlsliable, where there was no sug- 

S ^stion that there was any defect of 
tie. or that there would be any obstacle 
to the execution ft delivery of the 
conveyance. — Hankey ft Co., L'ni. v. 
Vernon, (19261 1 D. L. R. 684 ; [1926] 
1 W. W. R. 376 ; 36 B. C. R. 401.— 
CAN. 

r (p. 624) i. Money dwt on mort- 

gage .] — Moneys due on a mtgo. of land 
are snbjtjet to gamishinent, even 
though, as in Alberto. Judicature Act 
requires that, unless the ct. otherwise 
order, the land be sold before the 
ifftgee. issues execution, — Royal Bank 
OF Canada e. Lbs ft W. B. Moffatt ft 
19201 4 D. L. R. 975 ; 3 
O.^AN. 
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Co. (Alta.), [ 
W. W. R. 26 


PART V. SECT. 1, SUB-SECT. 8.— B. 

2113 i. At date of sendee of 

order — Necessity for— Salary payable at 
end of rrtonth in which ortier sensed .] — 
STUAm 1). Batzold ft Zion UNrrKD 
CiiuitCH. [1031] 2 W. W. R. 784.— 
CAN. 

2116 ill. .1— Whore at the 

time of the iHsuanon of the garnlnhoo 
onlor the obligation to pay the money 
is dopondi.uit upon onndllJons which 
moy or may not ho fnllllled tlu»ro is no 
debt due or aocnitug duo. A n accruing 
debt )b Olio which, although not yet 
payable. Is yet an oxiHliug obligation. — 
vateu r. Htvjjcb ft Mktiw>eoi.itan 
Life iNauBANOR Co., [1030] 2 W. VV. R, 
24 1- : 3 D. L. R. 509 ; 42 B. C. R. 463. 
-CAN. 

d (p. 626) I. Payment of pur- 

chast'-vuyney conditiimal on clearing off 
encumbrances.}— \W hero payment of 
purobrtwo- money on a sale of land is 
co'idltlonal on the clearing off ot en- 
cumbrances, it is not gamishablo at a 
time wben a transfer showing a clo(U' 
title In the purchaser has not yet been 
registered.— Fa AH e. MoManuh (Alta.), 
11930) 1 L». L. Jl. 302 ; 2-1 Alta. 

L. K. 317 ; [19291 3 W. W. It. 598.— 
CAN. 

sj, Mvsf he at time of issue of sum- 
mons.]— Twonmoa V. Bi.aiumgrk 
8(uiool DiHTBorr TituHrEWH (Alta.), 
[ 1927] 3 1). L. R. 641 ; [1927 J 2 W. W. R. 
430.- CAN. 


sk. ('Itiim by dismissed servant ,] — 
Where the debt alle^d to be duo from 
the gsrnJshiJo to dclx. was basod on an 
oral agreement of service for one year, 
& deft, liad l>oon di8mis.sed by the 
garnishee ft, hud I'etalned a solr., who 
wrote stating that doft. intended to 
hold tbu guriilHheo to his cuntraot ft 
threat4iniug legal prorx'iodmgs. but no 
wril bud been issued at tlu' tiino of 
the Hcrvico of the ganilshoo siimmonH : 
— Held : there was no debt duo or 
ai'cruing duo ti’oni the gamishoo to 
deft. — MAH(tx V. MrliKoii ft Foster, 
[192.5] 1 D. L. R. 752 ; (1925) 1 

W. W. R. 165 ; 19 Bosk. L. R. 221.— 
CAN. 


PART V. SECT- 1. SUB-SECT. 8.— E. 

21 24 ii. . J' I’AKK KK V. McILW AIN 

(1896), 17 r. K. 84.— CAN. 

PART V. SECT. 1. SUB-SECT. 3.— F. 

2131 il. Gamishoo 

orders take effect only os against that 
which debtor can properly, ft without 
violation of any other rights of any 
one else, grant. — Campbell v. Oem- 
aiKLL (JH90), 6 Man. L. K. 355.— CAN. 

t i. Debt due to iudgment debtor in 
hands of co-defendant.] — Held: not 
attachable. — G iix^hriHt v. Wiley 
(1881), 28 Or. 425.— CAN. 

■1. Debt due from one partnership to 
debtor of another partnership— One 
partner common to both firms .] — 
AleCoiiMiCK r. Park (1859), 9 C. P. 
830.— CAN. 

■ 0 . Money lodged fry candidate for 
election — Before election held.] — Moneys 
lodged by a candidate for election 
under Local Government Act, 1915, 
«. 127, are not, before the election has 



Cases 218&— SXTOa. ENaiiiSH aot) EifpntB 

2186. Add. Annotation : — Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

2156. Add. Annotation : — Aa to {1) Retd. Be Pinto 
Leite & Nephews, Ex p. Visconde Des Olivetes, 
[1929] 1 C£. 221. 

2169. Add. Annotationa : — Refd. Employers* 
Liability Assce. Corph. v. Sedgwick, Collins, 
(1927] A. C. 05; Richardson v. Richardson, 
[1927] P. 228. 

2170. Add. Annotations : — FoUd. Employers* Lia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. C. 96. Refd. Richardson v. Richard- 
son, [1927] P. 228. 

2170a. .] — Pltfs. had brought an 

action ^ had signed a judgment against a 
Russian co. in default of ^pearance. Service 
of the writ had been elfected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 09), s. 274. The 


Digest Supplement. 

co. had been liquidated in Russia but this 
liquidation took no account of debts due to 
the CO. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in England. The 
English liquidator decided not to attack 
the judgment. C. had endeavoured without 
success to have his name removed from the 
register : — Held : the judgment creditors 
were entitled to a garnishee order attaching 
money due to the Russian co. from a debtor 
of that CO. in this country. — Sedgwick 
Collins & Co. v. Rossia Insurance Co. op 
Pbtbograd, [1926] 1 K. B. 1 ; 95 L. J. K. B. 
7; 133 L. T. S08 ; 41 T. L. R. 663. C. A.; 
affd. avb nom. Employers* Inability As- 
surance Corpn. v. Sedgwick, Collins & Co., 
[1927] A. 0. 95 ; sub nom. Sedgwick, Collins 
& Co., Ltd. v. Rossia Insurance Co. op 
Pbtrograd, 136 L. T. 72, H. L. 

AnnotcUio'iiH : — field. The Jupiter (No. 3) (1927), 137 L. T. 
.333; Sabatier v. Trudinar Co., [1927J 1 Cb. 495; First 
Ktissian Insce. v. London & Loneasiilre Insce., 11928 J Ch. 
922. 


taken plnoe, attocliable os a debt duo 
by the roturnlng offloer to the candi- 
date. — Hunt v. Balfoub, [1928] 
V. L. fi. 488 ; [1928] A. L. R. 313.— 

AUS. 

PART V. SECT. 1, SUB-SECT. 3.— H. 

p 1. ABaimvmerU of eamings of fann 
implemenl .] — An assUrnment of 25 
per cent, of the earning of a farm 
nnplornont In favour or the vendor 
takes priority over a gamlHhoe <Tdor 
attacliiiur such earningB, oven thv iigb 
the notice required to bo given by tJie 
vendor was not served until after the 
service of the garnishee order. — 
TUllNKUV. WaTRRLOO MANUFAOTUllINa 
Co.. [19201 2 D. L. 11. 700 ; [19201 
1 W. W. 11. 049 ; 36 Man. L. R. 472.— 
CAN. 

PART V. SECT. 1, SUB-SECT. 3.— I. 

2142 iv. ,] — The word “ debts,” 

a« used In Code of Civil Procedurt;, 
B. 60, iippllcs only to <Iobts actually 
due ; it cannot include debts, e.(i. 
rout, which may become duo In the 
future. Rent which has not yet 
become duo camiot be attached olthoi' 
as a debt or oa an actionable claliu. — 
Lachman r. Jarbanuuan (1927), 
I. L. R. 50 All. 607.— IND. 


PART V. SECT. 1, SUB-SECT. 3.— J. 

0 (p. 633) i. Amount of exemption 

— Not offerted by payments made on 
nceonn/. 1 - -Continental Guaranty 
CX)R pN. or Canada. Ltd. v. Hoiio- 
DYSITK & CANMORK CdAL CO., LtD. 
(Alta.), [1927] 1 W. W. R. 401.— CAN. 

d (p. 033) i. Deputy sheriff dr 

gaoler.i-Kx p Rowes (1896), 34 

N. B. R. 70.— CAN. 

d (p. 033) ii. ]r<jrkman~ Dura- 

tion of employment .] — Dominion Lum- 
ber & Fuel Co, v. Knapp, [1928] 2 
W. W. R. 257 ; 37 Mon. L. R. 353.— 
GAN. 


d (p. 633) ill. Wages Act, s. 1.] — 

Pltfs., having an unsatisfied judgment 
against deft, attached a sum of money 
said to bo due to him, in the hands of 
the W. (Jo., which paid It Into ct. 
Deft, was In the employment of the 
co. : ho was obliged by bis contract 
with it* to give his whole time Sc 
attention to Its service ; the sum 
attached was remuneration for the 
services ho rendered to the co. as its 
mantiger, being a share of the profits 
s^preed to be paid in addition to salary ; 
In his employment be agreed to act 
under the policies prescribed by the 
directors of the oo. ; Sc the sum 
attached was not pasrable to him in 
any capacity other than that of an 
eraployoo of the oo . : — Held : the sum 


attached was ” wages ” within Wages 
Act, 8. 1, & should be dealt with in 
accordance with s. 7.— Craven v. 
Lalonde, [19291 4 D. L. R. 674 ; 04 
O. L. R. 135.^AN. 

2146 i. Superannuaiion allowance — 
Civil servant.] — Money lying to the 
credit of a retired Govt, servant in the 
General ITovident Fund is not liable 
to attachment in execution of a decree 
agaiust him. — Skcretaby or State 
FOR India in Council v. Har Charan 
Dah (1929). 1. L. R. 51 All. 846.— 
IND. 

e (p. 633) 1. .l—On the 

proper construction of Dried Fruits 
Act, 1924, in acQulrhig under that Act 
dried fruits oii behalf of His Majesty 
the Minister of Agriculture acts moioly 
as the instrument of the Crown. The 
obligation to pay for the fruits is upon 
the Crown Sc not upou the Minister os 
such. Sc therefore is not subject to 
attachment by garnishee proceedings. 
— Miluura Co-operative Fruit Co., 
Ltd, V. Noyce, Ite Noyce, Ax p. 
Minister of Agriculture, [1928] 
V. L. R. 390 ; [1928] Argus L. R. 234. 
—AUS. 

r (p. 634) i. .] — The rule, 

whereby the remuneration of the 
holders of public offices is exempt from 
arrostmoiit, applies to the wages of au 
ordinary workman in the employment 
of a Govt. Department. — Mulvenna 

V. The Admiralty, [1926] 8. C. 842. — 
SCOT. 

t (p. 634) I. .] — Under 

School Act. R. S. A., 1922 (c. 51), a 
teacher’s salary Is not a debt accruing 
due from day to day. — I’hoheson v. 
Blaikmore School District Trustees 
(Alta.), [19271 3 D. L. R. 611 ; [1927] 2 

W. W. R. 439.— CAN. 

f (p. 034) i. Army surg€o?i.] — 

The pay of on assistaut-siirgeon, 
attached to a BrltlBh rcginieut serving 
ill India, is not liable to attachment in 
execution of a decree of a civil ct. — 
Browne v. Pearce (1925), I. L. R. 
48 All. 73,— IND. 

PART V, SECT. 1, SUB-SECT. 4. 

■n. To what court — Court of di^rision 
where garnishee resides.] — Be Savord 
0. Desjardins, [1927] 1 D. L. R. 641 ; 
59 O. L, R. 045.— CAN. 

•. Bevsd.. 17 Alta. L. R. 109. 

00 . For ** the affidavit was not 
sufficient ” read ” not hisufflclcnt.” 

d (p, 637) I. .] — In un 

affidavit in support of a garnishee 
jummons, deponent must swear 
positivoly to* tno indebtedness Sc the 
amount thereof, & if bis affirmation 
aa to the amount is upon Information 
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& belief only hla previous positivences 
aw to the indebtedness is thereby 
qualified ; & aa to a judgment debt the 
affidavit must show not only the exist- 
ing iuriebtednes.<t, but also the amount 
foi which judgment was i“ccovered. — 
J'ROST V. Rociion & Vkrhklst, [1924] 
3 W. W. R. 422.— CAN. 


d (p. 637) ii. .] — An 

affidavit iu support of a gurnishec 
Ruminous with x‘espect to a judgment 
debt., need not state the original 
amount of the judguient, but only the 
amount still due thereon. — Pontius v. 
Smith & Connauohty, [1925] 3 

1). L. R. 513 ; [1926] 2 W. W. R. 29.3 ; 
19 Sask. L. R. 497.— CAN. 


d (p. 0:57) iii. .]— An 

affidavit for a guruishee order is not 
Ruffieient. unless it states that it Is 
founded upon Information Sc belief, 
or t liat itoponent has knowledge of the 
facts.— TiLLiruM Athletic Club v, 
Biumuk. fl92r»J 3 W. W. R. 368.— CAN. 

d (p. 637) iv. .]— Where the 

affidavit iu support of a gamishiug 
order states that the garnishee is a 
certain named bank, It deucribos the 
garnishee sufficiently. — V an Was- 
BENAER V. Adams, [1927] 3 D. L. R. 
180; [1927] 2 W. W. R. 287 ; 38 

B C. R. 275.— CAN. 

d (p. 037) V. .]— An affi- 

davit for garnishing order befoi'e judg- 
ment must state shortly & concisely 
the cause of action in common & plain 
language, 8c a garnishing order Issued 
where the affidavit filed Is defective 
iu tills respect will be sot aside. — 
Htthn 1). Booach, [1928] 3 W. W. R. 
422.— CAN. 


d (p. 637) vi. .]— Although 

in an affidavit in support of a gainishee 
summons the fact of doft.’s indebted- 
ness to pltf. must he sworn to positively 
Sc not on mere information Sc lielief, 
this does not moan that pltf.’s know- 
Ifidge thereof must necessarily be 
absolute & complete. — P omfret v. 
Mokie Sc Imperial Bane of Canada, 
[1931] 2 W. W. R. 477 ; 3 D. L. R. 
557.— CAN. ^ 

d (p. 637) vil. .]— Wilson 

tJ. Douglas, [1931] 2 D. L. R. 413. — 
CAN. 


h (p. 637) i. Time for swearing.] 

— The fact that the affidavit in support 
of a garnishee summons was sworn 
before the action was begun, although 
on the same day on whleh the state- 
ment of claim was issued. Is ground for 
setting the garnishee summons aside. — 
McFarland r. Seymour, U9261 4 
D. L. R. 944 : [1926] 3 W 
revsa.. [19261 4 D. L. R. 

3 W. W. R. 256.— GAN. 


. W. R. 666 : 
326; (19251 



Vcd. XXt.— Bxeoatioii. Oases 8188-2860. 


2188. Add, Annoiaiiom : — Held. Bichardson v. 
Kichardson, [1927] P. 228 ; Dou^irlass v. 
Lloyds Bank (1929), 34 Com. Oas. 263. 

2210a. Not necessary to make Judgment 

debtor a party.] — Levene v. Maton (1907), 
51 Sol. Jo. 532. 

2278. After this case add : — 

See, generally. Infants, Vol. XXVIII., pp. 
234-236. 

2279. Add, Annotation : — Refd. C, L, v, C, P. W., 
[1928] P. 223. 

2280. Add, Annotation : — ^Reld. 0. L. v, O. F. W., 
[1928] P. 223. 

22e5a. Private company.] — Fenton v. East 

(1910), Y. S. C. P. 

2350. After the word “ Held ** add “ (Brlb, J., 
disa,) ** 


Annotations : — For the annotations In the 
original volume substitute as follows : — 


AnnotaHnna: — ^Dbtd. Boavan v. Oxford (1856), 6 De G. M. 
& G. 507. I prefer the opinion of Erlb, J., to thot of the 
other three Judges (Turnkii, L.J.). N.P. Klndorloy v. 
Jervis (1866), 22 Boav. 1 ; Scott v. Hastings (1858), 
4 K. & J. 633. Coiisd. Nioholla e. Jlosewarne (1859), 
6 C. B. N, S. 480. N.F. Benhnmr. Keane (1861), 1 John, 
Sc H. 685. Dbtd. Pickering v. Ilfracombe By. (1868), 
L. 11. 3 O. P. 235 ; Robinson r. Nesbitt (1868), L. R. 3 
O. P. 204. The opinion of the majority of the et. in that 
case is no longer law (Bovill, C.J.). N.P. GUlo. Con- 
clnental Union Gas Co. (1872), L. H. 7 Exoh. 332. Dbtd. 
Piinchard e. Tomkins U882), M W. R, 280. The cose of 
Watts V. Porter la Itself unsound law, but Erls, J.'b 
construction of Judgments Act, 1838 (o. 110), Is now held 
to bo the law (Chitty, J.). K.P. Be General Hortioultural 
Co.. hU p. WhltehoiiRO (1886), 32 Oh. D. 512 ; Re Loavosley, 
118011 2 (Ml. 1 ; Vacuum Oil Co. e. Ellis, (19141 1 K. B. 
693. Reid. Hirsoh v. Coates (1856), 18 0. B. 757 ; Croft 
V. Lumley (1858), 6 H. L. Cas. 672 ; Baker v. Tvnte 
(I860), 2 E. & E. 897. Uentd. Wldstlerv. Forster (1863), 
14 C. B. N. S. 248. 


PART V. SECT. 1, SUB-SECT. 6.— B. 

q i, .) — Service of a gorolBhee 

8Uiumon.a set aside, the copy served 
not having been a true copy. — 
Livrroani’ t>. Capital Jobbkrp, Ltd., 
[1925] 3 W. W. R. 719.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 
B. (al. 

2206 i. Olaim by t ird party — Duty 
of court — liighls of third party, ^TJeld : 
when It is Hugffostod ! y the garnishee 
on the return of mi order nm for the 
attachment of a debt that there is a 
claim by a third person in respect of 
that debt the justices should, la accord* 
anoe with Justices Act, 191.5, a. 131, 
direct such third person to appear 8c 
state the nature & particulars of his 
claim ; 8c whore such third person 
appears, 8c his claim is disregarded by 
the justices, he has a right to be hoard 
& Is entitled to review an order of the 
ju.‘<tices ns a “ person who feels 
uggriovtMl ” within sect. 1 50 of the same 
Act. — H unt v. Balfour, (19281 
V. L. R. 488; (1928J Argus L. R. 313. 
— AUS. 

h i. Affidavit of denial — Cross- 

examination on — Wfuit questions must 
be nnstv^ed.] — Wilson v. Fulmino 
(1900). 19 P. K. 203.— CAN. 

h il. Attachment of Debts Act ] — 

There Is strong authority fur holding 
that a gamlsheo ha.s not tlie light to 
have a garnishoo sunimous set aside 
on an application based merely on tbe 
ground that there Is no debt due from 
the garnishee to deft., since Attach- 
ment of Debts Act, s. 8, makes pro- 
vision for detennining such an issue. — 
Simonson r. Simonbo^ [1928] 3 D. L. 
R.31 ; (19281 I W.W.R. 863; 22 Sosk. 
L. R. 481.— CAN. 


PART V. SECT. 1, SUB-SECT. 6.— 
B. (b). 

•p. Oniis of proof,] — Adolph v. 
Hilton & Stephens (1907), 7 Terr. 
L. R. 407 ; 6 W. L. R. 119.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 
G. (b). 

1 1. Jurisfliction of district court 

to set aside.] — Rabinovitcii t>. 
[19271 3 D. L. R. 892 ; (19271 
2 W. W. 11. 673 ; 21 Sask. L. R. 582.— 

CAN. 

•t. Debt not UaJtile to be garnisheed — 
Indian Act, R. S. C., 1906. ss, 99, 102. J 
— Armstrong Growers* Assocn. v. 
Harris, 11924] 1 D. L. R. 1043 ; 1 
W. W. R. 729 ; 38 B. C. R. 286.— CAN. 

•V, Error in /orm. 1 — Armstrong 
Growers’ Assocn. v, Harris. (1924] 
1 D. L. R. 1043 ; 1 W. W. R. 729; 
33 B. C. R. 285.— CAN. 

8W. Who may apply.] — A ‘‘ person 
claiming to be Interested in tbe money 
attach,** within Attachment of 
Debts Act, R. S. S. 1920 (o. 59), s. 7, 
is some person, other than pltf., deft. 


or gamlKhco, who claims some interest 
in the money attached by tlie gii ridsheo 
summons. — Pontius r. Smith & Con- 
NAUGiiTV, (102.51 3 D. L. R. 513 ; 
(19251 2 W. W. R. ‘293 ; 19 Sask. L. R. 
497.— CAH. 

gy. .] — Botu&Eiaiik. V. Kersey 

(B. C.), [1927] 2 D. L. li. 679; (1927) 1 
W. W. R. 665; 38 B.C. R. 312.— CAN. 


PART V. SECT. 1, SUB-SECT. 7. 

t i. Against prior assignment-- 
Validity or assignment — I'rial of issue 
to determine — Power to order .] — Paquet 
C o., Ltd. v. Wiese 8c Krant (Alta.), 
119271 1 W. W. R. 685.— CAN. * 

t li. Creditors Belief Act, U. S. 

B. C., 1924 (c. 59).] — Vernon Hard- 
ware Co. V. Reid & Reinuaud (B. 0.), 
119271 2 W. W. R. 117.— CAN. 

8Z. Joint <Sr Simeral debt — Rights of 
creditor of individval debtor .] — Where 
money Is levied under an execution 
with r'?‘?poot to a Joint & several debt 
a orniitoi to whom one of said dobtoi*8 
is individually Indebted is not entitled 
to yhare in Its distribution under 
Creditor*’* liv’io? Act, It. S. A., 1922, 
except Jis to the .'nirplus. If any, wbloli 
remains after too money has been 
applied In satisfaction of said debt. — 
Donagiiue ij. Canadian Bank of 
Commerce (Alta.), 119291 4 D. L. It. 
540 ; 3 W. W. R. 109.— CAN. 


sa. Of garnishing creditors — Amend- 
ment of summons — Pouter of court .] — 
K., an administrator, had in his bands 
moneys of tho estate, a distributive 
share of which M. os one of the next 
of kin was entitled to receive. J., a 
creditor of M., served on K. a gamlsheo 
summons, fn which K. was described 
simply 08 “ K.” T., another creditor, 

then served a similar miramons on K., 
In which it. was described os “ adriiinis- 
trator of the estate." Tho judge 
amended J.*s summons by abiding 
" administrator of the estate " : — 
Held : the judge hod no power to give 
retroactive effect to the amendment, 
& thus give J. priority of T. on tho 
basis of nlfl earlier service. — Tuiiville 
e. Mali/iy, (19291 3 D. L. It. 25 ; 63 
O. L. R, 612.— CAN. 


gb. Against wage-earners — Effect of 
Clreditors^ Relief Act, R. S. A., 1922.] - 
ZJredltors' Reli^ Act, li. S. A., 1922, 
i. 5 (14). which gives priority to 
persona who *‘ at the time of tho 
jelzure by the sheriff,*' or within one 
noutb prior thereto, wore epiployed 
by tho execution debtor, docs not 
mtltle them to priority with respect to 
iioucys which the sheriff received by 
virtue of garnishee procoedi ngs. — 
L,inton V. Flannigan, [1929] 3 

D. L. R. 911 ; 1 W. W. R. 921 ; 24 
Alta. L. R. 27 ; revg., [19291 1 W. W. R. 


se. Priority of cquUahUi assignee — 
Over subsequ^ gamishor.y—VXBmpiiii 
HAliDWARE Co. V, Mubsklman, [1031] 
1 D. L. II. 857.— CAN, 
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PART V. SECT. 1, SUB-SECT. 8. 

2242 li. .1 — Brethoub v, 

Taylor & Bank of Montreal (B. O.), 
(19271 3 W. W. R. 166.— CAN. 

2242 III. After notice of 

asmgnnient of reversion .] — Foulds v. 
Cuamderb (1806), U Man. L. il. 300. — 
CAN. 

ad. j^y judgment debtor — To 

sheriff .] — Held : payment by tho judg- 
ment debtor to the sheriff of tho ainmmt 
of the oxeeuMon did not entitle him 
to have the garnislioos dlseliarged. — 
Rolega I?. Genber (Man.) (1912), 22 
I W. L. R. 197 ; 6 D. L. R. 188.— CAN. 

f i. Distribution — Under 

Creditors Belief A ci.] -W\nT) (Roricrt) 
8C Co., Ltd. V. WiLBDN (1907), 7 
W. L. n. 37 ; 13 B. O. 11. 273.— CAN. 

PART V. SECT. 2, SUB-SECT. 6.— A. 

2289 i. b'und in eirurt — Paid under 
garnishee pronuidings .] — PUATr. Hrnni- 
rouK, Jonah v. ITitimtoook, 119251 3 
D. L. R. 1142.— CAN. 

PART V. SECT. 2. SUB-SECT. 6. , A. 

se. Costs of obtaining orders — 
On wlndiug-up of company — By 
wJiom payable.]— Be SajBkatoiibwan 
CO'OI'Rrative Klkvator Co., Ltd., 
Davidhon V. SVVANBON (S.), (10281 2 
W. W. R. 250.— CAN. 

PART V. SECT. 3, SUB-SECT. 2.~D. 

2393 I. Bight of assigrwr to fund.] — 
Be Davidhon 8c Smith, Er p. London 
OUAUANTKK & Al’UIDKNT (JO., (1925) 
2 1). L. R. 433.— CAN. 

PART V. SECT. 3. SUB-SECT. 4. 

e I. Compensation for dependants 

of ileceaaed vH)rlcman.] — Money paid 
into ct. os cornponsation due to the 
dependants of u deceased workman 
under tbe Workmen’s Compensation 
Act, 1925, is not subject to arrest- 
ment. — William Baird & Co., Ltd. 
tj. Cami*bell. [1938] S. C. 314.— SCOT. 

PART V. SECT. 3, SUB-SECT. 6. 

gf. Order obtained vHihout notice of 
prior assignment — Notice, of assigrmenl 
entered in accountant’s office .] — Cot- 
TINGUAM V. (JO'CTINOHAM (1886), 11 
O. li. ‘294.— CAN. 

PART V. SECT. 5. SUB-SECT. 1. 

2448 I. Not execution but equitable 
relief. 1 — Equitable execution is a means 
of fn>elng exigible assets from Impedi- 
mcntH in the way of execution & 
Douching tlicm when such impediments 
prevent them from being taken in 
the ordinary course ; It will not be 
awarded unlosB It is reasonably clear 
that benutit will be derived from the 
appointment of a receiver. — f('rRANG 
r. ViiCAL, (192.31 3 D. L. li. 1141 : 52 
O. L. U. 208.— CAN. 

I PART V. SECT. 5, SUB-SECT. 2. 

S sg. Of master.] — Tho master of tho 
1 High Ct. has no juiisdiotlon to 



Part II. — Admissibility of Evidence 


sola. Efleot of letter written by plalntlfl*s solicitor.] 

— letter written by pltf.’s attorney, 
demanding payment of an inclosed biU, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed. — Shobt v, Edwards (1706), 1 Bsp. 
373; 170 E. R. 890, N. P. 

811a. Murder of employer— Books with false 

entries on which commission payable to 
employee found by body.]— Applt. was in- 
dicted for the murder of his employer, whose 
dead body was found in the latter’s locked 
garage. Evidence was given {inter alia) 
that on the seat of a car in the garage at the 
time of the discovery of the body there were 
found books which nad contained entries or 
^ impressions of fictitious orders showing that 
^plt. had been paid commission theyeon. 
These entries or impressions had apparently 
been made by applt.’s employer, & the 
leaves had been tom out. Evidence was also 
given that in the garage there was found a 
letter written to applt. by his employer & 
making an appoint* nent. This letter was 
found open & crumpled, but it was not 
proved that it had reached applt. The 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt, had murdered him. 
Applt. was convicted : — Held : evidence 
above described was admissible as part of the 
circumstances of the case, & the conviction 
must be affirmed. — R. v. Podmorb (1930), 
4(5 T. L. R. 366 ; 22 Or, App. Rep. 36, 
C. C. A. 

dllb. Charge by deposit of title-deeds — Memo- 


randum relating to charge.] — ^In an action in 
which pltfs., exors. of M., claimed that they 
were entitled as part of their share , in the 
estate of T., the father of M., to a charge for 
£300 on a farm called “ W.,” they sought to 
prove in support of their claim a certain 
memorandum which was signed by H. the 
exor. & trustee of the will of T. & with whom 
the title deeds of “ W.” had been deposited 
to secure the sum of £300 with interest, & 
was also signed by M. & her sister E., which 
memorandum related the facte upon which 
pltfs. relied to prove their claim & in which 
memorandum M. accepted the £300 charge 
as partial satisfaction of her share in the 
estate of T. : — Held : the memorandum was 
admissible in evidence because (1) it ought 
to be treated as part of the res gestce, as it 
was sufficiently contemporaneous with the 
allocation of the charge ; it might be de- 
scribed as an incident of the event imder 
consideration ; (2) the statement in the 

memorandum whereby M. accepted the £300 
in partial satisfaction of her share was a 
detdaration against her proprietary interest 
& therefore was excepted from the rule against 
hearsay evidence. — Homes v. NbSwman, 
[1931] 2 Ch. 112 ; 100 L. J. Ch. 281 ; 146 
L. T. 140. 

312. For **l4etters from agent — ^Forming part of 

contract substitute Letters from 

agent — ^Forming part of oontraot.” 

In the cross-reference following this case, for 

After contract complete ” substitute 

After contract complete.*’ 

343. Add. Annotation : — Retd. Manchester Oorpn. 
V. Farnworth (1929), 46 T. L. R. 85. 


placed in evidence ; — Held : the way 
had been opened. Sc the entire oorre- 

S iondonoo waa properly adiuiseible.— 
A.OLE8 V . Canadian Dank or Com- 
MEEOK (1920), 47 N. B. R. 480.— CAN. 

8S6 it. .1 — ^Where there was no 

nufairneHs to aocused in admittlner as 
evidence only a portion of a statement : 
— Held : the Judge was not bound to 
admit the whole statement. — R. t>. 
SOHWABZ, II 928) S. A. S. R. 347.— A US. 

PART 1. SECT 8. 

af. Bnidetuie tendered after hearing 
<£• before etdry of formal judgment.}— 
BAI.1EB V . Caju;akv Stock Kxohangk. 
[19311 3 W. W. R. 399.— CAN. 

PART II. SECT. 1. 

h (p. 64) I. EtHdence of absence 

of previous accident.) — ‘In an action for 
damages for injuries resulting from a 
fall sustained by the female pltf. when 
entevlnff deft.’8 hotel on a visit to one 
of the sample rooms, evidence of the 
hotel manager that during the ton 
years he had been manager be had never 
hoard of any aooident at or complaint 
of the entrance in question was held 
admissible. — Way v. Leland Hotel 
Co., Ltd., (19361 3 D. L. R. 335 : (1937] 

3 W. R, 334.— CAN. 

sf . In action for breach of carUrad — 
Correspondence irrelevant to issue — i 


Affecting condud of parlies before 
at trial .) — Bukkabd & Co.. Ltd. v. 
Waulbn (1928), 28 S. R. N. S. W. 607 ; 
45 N. S. W. W. N. 201.— AUS. 


, sj. Bp ooriseni — Evidence otherwise 
xnadmissible.) — Evidenoo not other- 
wise admisHjblo. or which would have 
been liable to rejection if any objootiou 
were taken to It, may be perfectly 
good evidence If adimtted ^ the 
oonsent of the parties. — R adha Kishan 
V . Kkdar Nath (1924), I. L. R. 40 All. 
816,— IND. 


PART II. SECrr. 8, SUB-SECT. 2.— A. 

306 i. Circuundanees of case .) — 

A promissory note was dJsoounted 
with private funds advanced by a 
bank manager as agent for the lender. 
In an action against the original maker 
& another party, who signed the note 
as a maker, at the request of the 
manager, before its maturity, but 
several mouths after it was discounted, 
3c while It was in the bank for collec- 
tion ; — Held .* evidence of the oon- 
versatiou between the manager Sc such 
party at the time the latter slimed was 
admissible on bis defence of want of 
consideration as part of the res gedee . — 
Rogers v. Weir (Alta.). [18271 4 
D. L, R. 445 ; [19271 3 W. W. R. 177.— 
GAN. 

ol. Telephone oonversaHon — 

Proof of authorUy of age^y-Held : a 

2 


telephone ermversation was admissible, 
where evidence existed from which 
it could be inferred that the telephone 
conversation took place with a person 
authorised to engage in such a con- 
versation. — lie Drbyeus (Louis) Sc 
South Australian Milling & Trad- 
ing Oo., [1923] S. A. S. R. 76.— AUS. 

PART II. SECT. 8, SUB-SECT. 2.— 
D. (a). 

1 i. Statement made by driver .) — 

An explanation made by the driver 
of a vehicle as to the circumstances in 
whioh injury has-been caused by that 
vehicle to another party is adndssible 
in evidence in an action ariaiiig out 
of the injury if made at, or very near, 
the time of the injury. — H ttohins 
V. Umfolosx Ck>-opsRATrvB Sugar 
Planters As80cn.^1989), 60 N. L. R. 
117.— S. AF. 


PART II. SECT. 3, BUB-SECT. 2.— 
D. (b). 

■n. Beport by agent to principaL ) — 
Held : a telegram Sc a letter dispatched 
shortly after a sale of goods by the 
seller’s agent to his employers record- 
ing his version of the transaction may 
oompetently be referred to for the 
purpose of testing his credibility. — 
Qibson V. Nahorai. Cash Bsoistkr 
Oo., [1926) S. C. 600.— SCOT. 



870. Add. Atmoiaiion : — Held. Short v. Poole I 
Oorpiu <19251, 42 T. L. R. 107. 

395. Add. AnnotcUion : — Apld. ThompBon v. 

' London., Midland &; Scottish By. (1929), 98 
L. J. E.B. ei5. 

397. Add, Annoiation : — Aa to {!) Refd. Koskas v. 
Standard Maiine Insce. (1926), 42 T, L. R. 
692. 

417. Add. Citation 132 L. T. 229. 

431a. .]— Smith v. Wilkins (1833), 6 0. & P. 

180 ; 172 E. R. 1198, N. P. 

585a. Admissions without prejudice.”]— At the 

trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pltfe. as to admissions 
alleged to have been made by a representative 
of defts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,” were such that 
they would be regarded as having been 
made ” without prejudice,” & that the 
examination was inadmissible : — Held : the 
examination was inadmissible. — Scott Paper 
Co. V. Dravton Paper Works, lyrn. (1927), 
44 R. P, C. 161 ; on appeal^ 44 R. P. C. 629, 
C. A. 

687. Add, AnnotoHon : — Consd. Falcon v. Famous 
Players FUm Co. (1925), 42 T. L. R. 91. 

544. Add. Annotation : — Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

580a. Admission by author — As to copyright.] — 
Falcon v. Famous Platers h'lLM Co., I/td., 
No. 624a, post. 

595. Add. Annotation : — Refd. Warren v. Warren, 
[1925] P. 107. 

624a. Agent of predecessor In title — Licensee of 
copyright.]— (1 ) By an agreement in .anting 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place : — Held : a copy of the letter 


VoL 870-96K 

of Sept. 22, 1898, the original having been 
lost, was ehdmissible as evidence in a copy- 
right action between pltf. A; third parties, 
who claimed a right to produce clnemato- 
gi'aph films of the play under an agreement 
for value with G„ dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) being written by G.*s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a siibstanti£d interest in the result ; A: (5) it 
constituted an admission by defts. ^ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners* Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. — Falcon v. Famous 
Players Film Co., Ltd., [1926] 1 K. B. 393; 
95 L. J. K. B. U8 ; 134 L. T. 246 ; 42 T. L. R. 
91 ; affd,, [1926] 2 K. B. 474; 96 L. J. K. B. 
88; ‘135 L. T. 650; 42 T. L. R. 666; 70 Sol. 
Jo. 756, 0. A. 

663. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

725. Add. Annotation : -Generally, Refd. R. v, 
Moscovitch (1027), 138 L. T. 183. 

745. Add. Annohdi'or/^ Folld. Hepnblica de Gua* 
ieuiala v. Nunez (1026), 135 L. T. 436. 
Consd. Homes v. Newman, [1931] 2 Ch. 112. 

775. Add. Annotation: — Refd. Rcpublica de Gua- 
temala V. Nunez (1926), 136 L. T. 436. 

811a. Memorandum accepting charge in partial 
satisfaction of share In estate.] —Homes v. 
Newman, No. 31 lb. 

816. Add. Annotation: — Refd. Jones v. Cory 
(1920), 20 B. W. 0. C. 251. 

871. Add. Annotation Refd. .Tones v. Cory 
(1920), 20 B.^ W. 0. 0. 251. 

968. Add. Annotation :— Generally ^ Refd. R, v. 
Copestako, Ex p. Wilkinson (1926), 90 J. P. 
191. 


PART II. SECTi 3, SUB-SECT. 5.— C. 

r i. Of defendant.] — In an action 

under CTostoms Act to recover unpaid 
oustoniB duties & penalties : — Held : 
evidence of a conversation between 
deft. & a customs offlclal subsequent 
to tbe transaction^ in issue was 
admMble, since it tended to show that 
deft, was again proposing to defraud 
the customs In practically tbe same 
manner in which he was alleged to 
have done so in tbe case at bar. — R. 
t?. Zizu Natanson (No. 1), [19271 3 
D. L. R. 591 ; J19271 2 W. W. R. 139 ; 
48 Can. Criin. OU. 194 ; 21 Sask. L. R. 
518.-~€AN. 

PART II. SECT. 8, SUB-SECT. 8.— A. 

h i. Indecent aesavU .] — In an 

action for damages fbr indecent assault 
evidence of tbe general reputation for 
nnobastity of pltf. is admissible, but 
evidence of specific acts of Impropriety 
is not. — G ross v. Brodbxcbt (1897), 
24 A. R, 687,— CAN. 

Hi. -.1 — Fuwabds V. Ottawa 

Bjvxr Navioatton Oo. (1876), 39 
U. C. R. 264.— CAN. 

•o. 8park$ from tfipine cauatnff fire — 
PrevUmefirte eaueed by engine. h^Beld : 
admlsaible. — Oanapa Central Rt. 
Oo. «. McLaren (1883), 8 A R. 564. — 
CAN. 


PART 11. SECT. 4, SUB-SECT. 1.— A. 

466 lx. .1 — IvETv. Smith (1929), 

40 B. C. li. 476.— CAN. 


PART II. SECT. 4, SUB-SECT. 1.— 0. 

ni. .1— Devederc. Roor (1870, 

16 N. B. K. (3 Pug.) 295.— CAN. 


PART 11. SECT. 4, SUB-SECT. 2.— A. 


4S5 ii. j — ^Admissions in civil 

cases should be cimsidered, made use 
of, & Interpreted in the same way as 
confessions in criminal oases. — Hoqers 
V. Weir (AltaA 119271 4 D. h. R. 446 ; 
[1927 J 3 W. W. R. 177.— CAN. 


496 11. — ,] — Large v. Perkins 
(1823), Tay. 62.— CAN. 


PART II. SECT. 4, SUB-SECT. 2.— 
O. (m) I. 

a 1. AdmieeUm at inaueei 

at which employer not r^cBenlea .] — 
Muir o. Sarnia Bridge Oo.. [1931] 1 
D. L. R. 742.— CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

<684 1. A a aorroboratiee evidence .] — 
Statements made by deceased after f be 
execution of her wiU are admistdbU^ 
to corroborate a witness who has 
deposed to tbe execution with all tbe 


T»i'CHcrll»ed ft>rmHli1l0H. — HowrTH v. 
MrKARLANic, [I92r0 2 D. L. B. 395 ; 
50 O. L. fi. 37.5.— CAN. 

•p. MuhI he elatement of fact.] — 
Evidence of a stattmient mado by 
dncjcaRod who difd as the result of a 
blow, struck by iwxjuscd, that be hoped 
accused wrmid not got into any trouble 
with the police over it as it woe not 
his fault: — UeH: iaadnil-sHlblo, as the 
words only amounted to an exprossion 
of hope & opinion. — U. r. Hohwajiz, 
11923) 8. A. 8. IL 347.—AUS. 

■q. Declaration aa to reliMon .] — 
Where the religion of a deceased person 
is a fact in Issue, his own Holomn 
declaration about his religion, mado in 
a forma) docuniorit. e.g.. In his will, to 
admissible in evidence Sc is entitled to 
great weight. Such declaration would 
bo admissible under Kvidenoo Act, 
ss. 11 (2), 14, & 21 (2 ).— Lbono Honk 
Waino V. Lkon Ah Foon (1929), 
1. L. K. 7 Ran. 720.— IND. 

PART II. SECT. 6, SUB-SECT. 2.— 
E. (b). 

762 ii. .) — In so far as words 

used by dcocast>d wore statiCmeDts of 
facts ; — Held : they were inadmissible, 
as there was ucthing to show that 
deooased knew them to he oontrary to 
his pecuniary or proprietary interests 



Cases 968— 1888a. English and Empibs Digest Supplement. 


960. Add, Annotation: — ^Refd. B. v. Oopestake, 
Em p. Wilkinson (1926), 90 J. P. 191. 

1004. Add, Annotation: — Refd. Stoney v. East- 
bourne R. C. & Devonshire (1920), 95 
L. J. Ch. 312. 

1024. Add, Annotations : — Consd. Stoney v, East- 
bourne R. C. & Devonshire ( 1 920). 95 L. J. Ch. 
312 ; Hue v. Whiteley, [1029] 1 Ch. 440. 
Reid. TraiTord v. Trafford (1929), 45 T. L. 11. 
502. 


1026. Add, Annotation: — Refd. Stoney v. East* 
bourne K. C. &> Devonshire (1920), 95 L. J. 
K, B. 312. 

1040. Add, Annotation: — Consd. Tolley v. Fry 
J. S. & Sons (1929), 40 T. L. R. 108. 

1057. Add, Annotation : — FoUd. Palin v, Ponting, 
[1930] P. 185. 

1060. Add, Annotation : — Folld. Palin v, Ponting, 
[1930] P. 186. 

1060a. .] — ^Palin v, Ponting, No. 5571a, post. 


Part III. — Modes of Proof and Weight of Evidence. 


1088. Add. Annotation : — As to {!) Refd. Muscroft 
V, Stewarts & Lloyds (1928), 140 L. T. 04. 

1200a. .] — All statutes which concern 

the King are general laws, of which the judges 
will take notice without pleading. — Crom- 
well’s (Lord) Case (1578), 4 Co. Kep. 12, b ; 
76 E. R. 877. 

1260. Add. Annotation : — Refd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 634. 

1264a. .] — It Is the settled practice, of 

the ct. to take judicial notice of the status 
of any foreign Govt., & for that pui*pose, 
in any case of iincei’t#iinty, to seek information 
from a Secretary of State, & the information 
so received is conclusive. — Dufp Develop- 
ment Co. V. KRLANTAi.’ GOVERNMEN^r, [1924] 

A. C. 797 ; 93 L. J. Ch. 343 ; 131 L. T. 076 ; 
40 T. L. R. 660 ; 08 Sol. Jo. 559, H. L. 

Antuifalifrns: — Apld. fcingrolke v. Miismaiin, [11)281 A. C. 4.S3 
Refd. North CJhartorlttnd Exploration Co. (1010), Ltd. v. 
11., 11031J 1 Ch. 100. 

1267. Add. Annotation: — As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. T. 333. 

1269. Add. Annotation : — Refd. The Fagerncs, 
[1927] P.311. 


1270. Add. Annotation : — Consd. Musmann v, 
Engelke (1927), 96 L. J. K. B. 824. 

1301. Add, Annotation : — Refd. Brown v. Leech 
(1924), 94 L. J. K. B. 48. 

1306. Add. Annotation : — As to (1) Refd. Addie 
(R.) <Sc Sons (Collieries) v. Dumbreck, [1929] 
A. C. 358. 

1319. Add, Annotations : — Consd. Simpson v. 
London, Midland & Scottish Ry. Co., [1931] 

A. C. 351 ; Sparey v. Bath Rural District 
CouncU (1930), 23 B. W. C. C. 203. Refd. 
Lawrence v. Matthews (1924), Ltd. (1928), 
97 L. J. K. B. 758 ; Holden v. Premier 
Waterproof & Rubber Co. (1930), 144 L. T. 
619 ; Smith v. Stepney Corpn. (1929), 22 

B. W. C. C. 461. 

1338. Add. Citations I K. B. 399: 94 

L. J. K. B. 497 ; 132 L. T. 207 ; 17 B. W. 

C. C. 221. 

Add. Annotations : — Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834; 
Nugent V . Londonderry Collieries (1929), 141 
L. T. 619. 

1338a. Production of plan from photograph.]— 

United States Shipping Board v. The St. 
" Albans, No. 3935a, post. 


whoa ho made thorn ; & iu so tar 
they roltttod to opinion on what was 
In accuRod’s mind thoy wero not 
admisHlblo, as thoy wore not statements 
of fact. — K. V. SouwARZ, 11923] 
S. A. S. It. 347.— AU8. 

PART II. SECT. 6, SUB-SECT. 6.-- A. 

008 Hi. .J ~>Sewei.l V. UiiQU- 

HART, 11930] 2 D. L. R. 547.---CAN. 

PART II. SECT. 5, SUB-SECT. 5.— B. 

036 vi. J — Ciiorr v. Wam- 

BOLT, 11930] 2 D. L. R. 990 ; 1 M. I>. K. 
416.— CAN. 

PART 11. SECT. 10, SUB-SECrr. 1. 

mi. .)— Court V. Holland, 

Ex p . Holland & Wamh (1870), 
8 P. R. 219.— €AN. 

PART III. SECT. 5, SUB-SECT. 2.— C. 

g I. .] — The means by 

which a iudioial oflaoer may become 
acquainted offloially with the law are 
not limited to those providoil by sect. 
10 of Manitoba Evidence Act, R. S. M., 
1913, for the proof of proclamations, 
orders; etc. ; jud^ros & magrlstrates aro 
entitled to act on their own knowledffo 
that a certain Act Is in force without 
having' before them the proolamatiou 
bringing It Into force. — R. v. Waoneb, 
[1931] 2 W. W. H. 660.— CAN. 

PART HI. SECT. 6, SUB-SECT. 2.— D. 

1217 i. IhUp of court to take. noHce 
of — Contract contrary to honVs Day 
.4c<.l— L istsr V. Burks Sl Oo., [1031] 
3 1). L. R. 105.— €AN. 


PART III. SECT. 6. SUB-SECT. 2.— E. 

■t. Native law, customs usoffcs .] — 
NacoDO r. Nooobo, 11029) App. D. 
233.— S. AF. 

PART III. SECT. 6, SUB-SECT. 6.--C. 

BU. What is forcigii Stale within Civii 
Procedure Code, s. 84 — Qadwal State .] — 
neld : Qadwal State is neither a 
sovereign State nor a foreign State 
within sect. 84 of the Civil Procedure 
Code. — Venkatarami v. Raja of 
Qadwal (1930), I. L. R. 63 Mad. 968.— 
IND. 

PART III. SECT. 5, SUB-SECT. 6.— A. 

8V. ** Vnorpanised territory.**] — On an 
appeal by the Oown from the dis- 
nussal of a charge under Govt. Liquor 
Act, it was objected that the notice of 
Intention to appeal was not filed until 
the 20th day after the conviction, & 
that there waa no proof before the ct. 
that the place where tbo cause of the 
information or complaint arose was 
situate in imorganfsed territory ; — 
Held : in view of sect. 103 of Summary 
Convictions Act, & of the definition 
of “ unorganised territory ** in the 
Interpretation Act, the ct. most take 
Judicial notice of the fact that said 

? laoo was in unorganised territory. — 
ex rel. Nelson e. Cassandra 
(B. C.). [1928] 1 W. W. R, 866 ; 52 
Can. Orim. Caa. 326, — CAN. 

PART III. SECT. 6, SUB-SECT, 6,— B, 

• I. L.,] — Jadicial notioe oamiot 

be taken of the fact that a 

place is within a eortaln Judicial district 

4 


or of the distance of one place from 
another or of tlie identity of a place 
referred to in one document with that 
of a place referred to In another docu- 
ment, even tliough tbo names be the 
same. — Hynes c. Alton, 11928] 3 
W. W. K. 261.— CAN., 

PART III. SECT. 6. SUB-SECT. 7.— D. 

h i. Bar-room — Place where liqiu^r 
kept.] — On the description of a room 
as a bnr-i*oom of licensed premises, 
judicial notice is^o be taken that this 
is a room where alcoholic liquor is 
kept. — I'KANCE V. Humphreys, [1920] 
S. A. S. R. 214.— AUS. 


PART III. SECT. 6, SUB-SECT. 7.— G. 

qi . S . P . — R. fj. McPherson n915), 
33 W. L. R. 21 ; 9 W. W. 11. 613 ; 8 
Sask. L. R. 412.— CAN. 

q ii. Home-brew — Jntoxicatittp liquor.} 
— 'J'lic ct. will not take judicial notice 
of tlie fact that home-bi'ew is on 
Intoxicating liquor. — R. v. Marshall, 
11925] 1 D. L. R. 1132 ; 43 Can. Grim. 
Cos. 253 ; [1924] 3 W. W. R. 8C5.— 
CAN. 

8 i. Mode of conducting traffic — Stop- 
ping-places for trams.] — Held : the ct. 
could take judicial notice of the mode 
of conducting traffic on an established 
system of tramways In a city & its 
suburbs, Inoluding the fact Uiat th^ 
were reoognisod stopping-places for 
trams. — Be Bts-Law made bt Pros- 
pect District Council, Ex p. Hill, 
[19261 S. A. S. R. 326.— AUS. 



V(d. XXn.— Bvidenee. Cases 1877—16868. 


1877. Add, AnnoicUions : — ^Retd. Robert A. Munro 
& CJo. V. Meyer, [1930] 2 K. B. 312 ; Lever 
Bros., Ltd. V. BeU (1930), 47 T. L. R, 47. 

1382a. .]-r-HALiFAX's (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Jnnotation : — Consd. WilllamB v. East India Oo. (1802), 3 
East. 192. 

1402. Add, Annotation : — Expld. Lai Chand Mar- 
wari V, Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 

1418a. .] — In the Goods of Sergeant 

(1872), 26 L. T. 069 ; 36 J. P. 696 ; stib nom. 
In the Goods of Serjeant, 20 W. R. 872. 

1421a. .] — (1) If a person has not been 

heal'd of for a term of not loss than seven 
years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with the person to whose title that fact is 
essential. — Lal Chand Marwari v, Mahant 
Ramritp Gir (1925), 42 T. L. B. 159, P. 0. 

1437a. .] — husband appealed from a main- 

ten^ce order of 2s. 6d. a week made by 
justices on the ground that the wife was 
previously married in 1919, tliat she had 
admitted h t previous husband was alive in 
1922, & si if had not proved his death so as 
to validate i er marriage to applt. on Feb. 28, 
1930 : — I/etd : the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 


Feb. 1980, was void. Fresh evidence, now 
admitted, showed that the wife &; the 
previous husband were still living together 
tts a married couple in 1926. The appeal 
was allowed & the order discharged. — Ivett 
r. Ivett (1930), 143 L. T. 680 ; 94 J. P, 237 ; 
28 L. G. B. 479 ; 29 Cox, C. C. 172. 

1445a. On party to whose title fact essential.] — 
Lal Chand Marwari v, Mahant Bamrdp 
Gir, No. 1421a, ante, 

1454. Add, Annotation : — Consd. Monckton v, Tarr 
(1930), 23 B. W. C. C. 604. 

1450a. .] — Doe d. France v, Andrews 

(1850), 15 Q. B. 766 ; 117 E. R. 644. 

Annotations : — Consd. Pnidonttal Assoe. v. Edmonda (1877), 

2 App. Cas. 487 ; Lyell r. Kenn«dr (1887), /)6 L. T. 647 ; 

lie Stollery, Wolrr. Troastiry Solicitor, [10261 Ob. 284. 

1489a. — There is no presumption of law as 

to survivorship among persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable? of being 
determined. — Re Nightinoalk, Hargreaves 
V. Shuttleworth (1927), 71 Sol. Jo. 642. 

1505. Add. Annotations : — Refd. Re Dcloitte, 
Grilliths V. Deloitte, [1926] Ch. 56; I. B. 
Comrs. V, Bone (1927), 13 Tax Cas. 20. 

1526a. .] — Haupax's (Lord) Case (undated). 

cited in Bull. N. P. at p. 298a. 

Annotation : — Consd. WDliuins v. East India Oo. (1802), 

3 East, 192. 


PART III. SECT. 6, SUB-SECT. 6.- A. 

•t. EiHdence of— Whether Public. 
Administrator req^uires same as court of 
law.] — lie Tjkrstrom (190f»)» 1 W. L. R. 
385.— CAN. 

8V. Question of fact.] — Death Js a 

a uestlon of fact which must bo ostab- 
shetl by the prtipondoraiioo of ovi- 
denco ; either by direct cvidotiee of 
death or by the proof of such eircum- 
staiiceH a8 may reasouably l<5a<l the ot. 
to conclude, that there can be no otlicr 
Hatisfactory accounfingr for the lHh- 
appcarance or absence of tbe person 
whose death Is souRht to be cHtabllshcd. 
The evidence subuiitted In the present 
case was hold InsulRcient to warrant 
that conclusion. — lie Baillie Estate, 
Montreal Trust Co. v. Baillie, 
(193()J 3 VV. W. II. 92 ; 4 D. L. It. 1011. 
—CAN. 

PART III. SECT. 6, SUB-SECT. 6.— B, 

sw. General rules.] — There are two 
grounds upon which the ct. will make 
an order presuming death : (a) when 
the time elapsing between disappear- 
ance & the application is so long as to 
raise tbe inference that the person is 
dead ; (6) when the person disappeared 
in circumstances which lead to the 
inference that ho died at a particular 
time.— /te WiDDico&iBB (1929), 60 

N. L. R. 311.— S. AF. 

1410 xvili. J—lie Jelfs, 

(19261 1 W. W. R. 735.— CAN 

1410 xi*. .) — Pe Db Mills 

(Alta.), [19261 3 D. L. R. 140 : [1926] 
2 W. W. R. 148.— CAN. 

1410 XX. .] — Pe Hicket, 

Dwyer v. Hiciwct, [19251 V. L. li. 
270 : 31 Argus L. R. 261.— AUS. 

1410 xxi. .] — H. married 

M. in 1899, who deserted her in 1900. 
Casual inquiries as to his whereabouts 
were made, but he was not ^afterwards 
heard of. B. made his will on May 14, 
1915, & went through a form of 
marriage with H. on June 24, 1915 : — 
Held : the death of M. should be pre- 
sumed so as to qualify H. to remarry B. 
In 1915, & therefore B.’s will was re- 
voked by his marriage. — In the Estate 


of BARXKrr. 22 Taa. L. It. 83.— AUS. 

1410 xxU. — • The ct. has 

Jurisdiction to declare that a person 
wli« has not l)een heard of for more 
than i.cven years sball bo presumed to 
be deed, even though tbe sole object 
of appe':. ‘n obtaining tho declaration 
is tn clear the way for his or her 
romarriage.- -fi'c Deloli, [19291 3 

D, L. It. 763 ; 2 W. W. It. 327 ; 38 
Man. L. It. 27”. — CAN. 

1413 V. .1 — Re Tomes 

(Man.), [19271 2 D. L 11. 864 ; [1927] 
1 W. W. It. 429.— CAN. 

1413 vi. Strong 

incentive to disappear — Death not pre- 
EH7«cd.l - O'Donnell v. North Amkrt* 
OAN Life Assurance Co., [19271 3 
I). L. R. 412 ; 60 O. L. It. 502.— CAN. 

Q Pisappearmu'C at sea.]— 

7fc noNEYMAN, [1930] 1 W. W. It. 990. 
—CAN. 

o ii. IHsappeararuT, of aged 

infirm, persim.l — Testator, who was agc<J 
seventy -seven, & failing in lieallh & 
mental vigour, dlsappoare*d In 192.5 
from bis homo, which was situated in 
very rough country, & twelve rnUos 
from the nearest railway station. A 
cuieful search in tho sumjimdlng 
country was made by two conKtalihis, 
assisU^d by black trackers & about 1 50 
other persons, for a week after ids dis- 
appearance, but he was not seen or 
heard of again : — /icW .• was Bulllcient 
evidence on which the ct. might pre- 
sume that he was <iead, & he had died 
on or about the date* of his disappear- 
ance. — He Horn (1930), Argus L. R. 
280.— AUS. 

IX. Death of vriter of old letters ,] — 
■Where papers about 4.5 years old are 

J )roduccd before a ct. It may presume, 
n the absence of evidence tn the con- 
trary. that the writer w’oh dead at the 
time they were produc?ed. — Jaiidar 
Ali Sabdar V . Monmoham Paxhey 
(1928), I. L. R. 55 Calc. 1216.— IND. 

PART III. SECT. 6, SUB-SECT. 6.- 

C. (a). 

1428 U, .1 — Unfter Indian Evi- 

dence Act, 1872, s, 108, when the et. 
has to determine the date of the death 

6 


of a i>(*rsoii who has not been licurd of 
for Q porioil of more Ilian seven years, 
there is no presumption that he died 
at the end of the ill's! rcvou yciirs, or 
at any particular date. — Dal ('hand 
Marwari v. ItAMUvn* Oiu (1925), 53 
L. R. Ind. App. 24.— IND. 

PART III. .SECT. 6, SUB-SECT. 6.— D. 

t i. .]— Re roiiHYTii (N. S.), 

(1927) 2 1). h. R. 72.— CAN. 

PART III. SECT. 6, SUB-SECT, 0.- E. 

1493 1. Onus of proof— licjsts on party 
asserting njflmunive.] — Camprei.l v. 
Cox Si. Mitchell, [1930] I D. L. U. 
649 ; 42 B. C. H. 120.— CAN. 

PART III. SECT. 6. SUB-SECT. 6 P, 

149'^ I. Whether presumption exista.] 
— Although death will, in a proper cwise, 
ho proHurned. there is no prt^Hiirnptlon 
that the person died without Issue. — 
lie f^AUNiiKHK, Park v. Austin, 11928] 
N. Z. L. R. 391.— N.Z. 

PART III. SECT. 6, SUB-SECT. 7. 

f i. .1- Macrae t>. Walrti (1927), 

27 R. R. N. R. W. 290 ; 44 N. S. W, 
W. N. 71.— AUS 

PART III. SECT. 6. SUB-SECT. 8. 

162611. .) ri. V. O'llAitA (N. B.) 

(1927), 48 Can. Crirn. Can. 231.- CAN. 

f (p. 178) i. .<4a to dcUrery of parJeage 
by common currier to consignee:, j — Where 
a package Is dellv<‘rcd to a railway or 
express co., or other similar common 
carrier, for transportation to a named 
cioTiHigneo, & the consigDce receives 
a package answering the clCHcrlption 
of that sent by tbe consignor. It will 
be held. In the absence of proof the 
contrary, that the package sent wns 
Wentlcol with that received ; & w’here 
a package has been so delivered to such 
a common carrier for transpfirtatlon, 
It will bo held that It was received by 
the tJonsignee in due course, unless there 
is proof to the contrary. — R. v. PiNNO, 
[19251 1 W. W. n. 737.— CAN. 

r (p. 1 79) 1. ^1 <o party being adminis^ 
fro/or. 1 — Smith v, McLean (1868), 7 
N. 8. R. (1 G. & O.) 310.— CAN, 
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1581. Add, AnnotaUan ; — Refd. Busby v, 

Avgherino, [1928] A. 0. 290. 

1660^ Add. Annoicdion : — Ooitsd. Banco de Portu- 
gal V. Waterlow & Sons, Ltd. (1931), 47 
T. L. B. 359. 


1567. Add. ArmotoHon /-—Raid. Monckton v. Tbxt 
(1930), 23 B. W. 0. 0. 604. 

1586. Add. AnnotiUion : — Apld. Re Davis’s Trade 
Marks, Davis v. Sussex Bubber Oo., [1927] 
2 Ch. 345. 


Part IV. — Documentary Evidence 


1688a. Entry In marriage register.]-— Wyatt v. 
Bochfort (1837), 1 Jur. 692, W. P. 

1664a. .] — B. V. McCartney A BLansen 

(1928), 20 Or. App. Bep. 179, 0. C. A. 

1766. Add. Annotation : — Retd. United States 
Shipping Board v, St. Albans Ship, [1931] 
A. C. 632. 

1829a. — — j — Where an order is given 

verbally for goods, So the person to w^tom it 
is given puts down the terms of it in w^ting, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 


producing the written memorandum, — Dali- 
SON V. Stare (1802), 4 Esp. 163 *, 170 B. B. 
677, N. P. 

AnnoUUion : — Befd. R. v. Wrangle (1835), 1 Har. Sc W. 41. 

1867. Add. Annotation: — Refd. B. v. Anderson 
(1929), 142 L. T. 680. 

1688a. .] — ^Where pltfs. called defts.’ solr, : — 

Held : he could state whether he had a lease 
in his possession, but as he knew nothing 
about it except as attorney for defts., he 
could not be called upon to give any evidence 
about it. — B oijpbll v. Haws (1863), 3 
P. So F. 784, N. P. 


PART III. SECT. 6, SUB-SEOT. 10. 

■a. IdetUity of perBons — From 
identity of na^nea.]— aKWELh v. UiiQU- 
HAKT. [1930] 2 D. L. R. fliT.—CAN. ^ 

■b. Ac(mracy of ecientifU iriatrument.] 
— The working accuracy of a soieutiflc 
inptruiDcnt will not be proBumod unless 
It appears tc the ot., either by judicial 
notice, assiHted, If necessary . by con- 
suiting standard works of roferen* <;, or 
by appropriate ovidonoe, that the 
instrument in qiiostion is a scientitio 
instmment. — C iuwlbt v. Laiplaw 
0930^ Argus L. R. 311 ; V. L. R. 370. 


PART III. SECT. 7. SUB-SECT. 1. 

t 1. ,] — Rbily V. London 

OOKPN. 1891), 14 P. R. 171.— CAN. 

t ii. .J — OLOtTBK V. OOLBMAN 

(1895), 16 P. R. 541.— CAN. 

PART III. SECT. 7, SUB-SECT. 2. 

b 1. Accretion.\ — A view 

ty the ot. of the place of the alleged 
accFotioD Is not merely for the purpose 
of appreciating the other evidenoe 
but also for the purpose of assisting 
the ot. in reaching a proper conoloslon. 
— Clarks v. Edmonton (Can,). [1929] 
4 D. L. H. 1010 irevg., (19281 2 D. L. R, 
154 ; 1 W. W, h. 553 ; 23 Alta. L. R. 
233.— CAN. 


PART HI. SECT. 8. 

1698 X. Nature dt application of 

rule .] — The principle that the ovidonoo 
of a witness who t-estlfles afarmsUrely 
that a oonversation took plooo is more 
yaluable than tho avidenoo of one 
equally trustworthy who , deides the 
oooversatfou. is not a rule of law, Sc 
should only be used with a due regard 
to the oiroumstanoes of each case Sc 
should not be resorted to until other 
moans ot testing oredibility have 
failed ; Sc it should not be appllod in 
a case whoreln the oonyersation in 
question constitutes the particular 
matter at issue between tho parties. — 
Monarch Lumber Co., Ltd. v. Prrrt 
(S a8k.)t.(]927) 3 D. L. R. 861 ; (1927] 
8 W. W. R. 71.— CAN. 

1696 I. Teiephone eonneraation 

crerheard by bytUander,} — ^eld : the 
nature of the testimony, tho poastbllity 
of dishonesty Sc the oonneotJon of the 
witnesB with the matter, were oiroum- 
stances to determine the weight of 
toHtiihony, but were not valid grounds 
for rejecting the evidence so long a) it 
was not hearsay.— W arren GzowsKi 
Sc Co. V. FoRffT 6c Co. (1919), 23 
O. W. R. 311 ; 46 S. a R. 649.— CAN. 


PART IV. SEqr. 2, SUB-SECT. 10. 

1762 ii. .1— Foulds V. Bowler 

(1908), 8 W. L.'R. 189.— CAN. 

PART IV. SECT. 6, SUB-SECT. 2.— B. 

• 1. WUl filed in office of Surra- 

yaie-Oeneral of another province .] — 
Secondary evidence of a will devising 
real estate in this provtnoe, the original 
will being filed in the office of tho 
Surrogate-General of Nova Scotia, Is 
uot adinisslble, there being no evidence 
of any law of Nova Sootfa prohibiting 
the removal of the will. — B ob d. 
OliiMOUKe. Whitnbt (1838), 2 N. S. R. 
(Bor.) 514.— CAN. 

PART IV. SECT. 5. SUB-SECT. 8.— A. 

b i. .] — Smith v. Nevilles 

(1859), 18 U, 0. R. 473.— CAN. 

b ii. Glen Bain Rural 

Municipaxitt V. Halbt (Saak.), [1927 ] 
3 D. L. R. 474.— CAN. 

PART IV. SECT. 5, SUB-SECT. 4.— C. 

1941 i. Duplicate originals.]— Deft, 
let laud to pith. Sc a lease having been 
written, A. affixed seals & slguod their 
names to it. It was then ancod that 
A. should make a copy of the lease & 
execute it for them in the same manner ; 
he did so. Sc afterwards, In the proBcnce 
of both parties, delivered one copy to 
pltf. Sc the otherto deft. ; — Held : they 
were duplicate originals. Sc either of 
them was primary e'ridenoo. — L eonard 
V. Young (1858). 4 All. 111.— CAN, 

PART IV. SECT. 5, SUB-SECT. 6.— A. 

o 1. .] — Gough v. McBride 

(1860), 10 O. P. 106.— CAN. 

q 1. Jieconatruded cash 

hook,] — A fire in tho olBoe of the 
soorotary -treasurer of the pltf. munici- 
pality navli^ destroyed most of the 
pltf. ’8 records therein, Indudlng the 
record of payment of taxes made since 
tho last audit, the seoretarr -treasurer, 
under the authority of the oounoil, 
employed an offioe assistant Sc can- 
vassers. who compiled from the sur- 
viving records Sc from receipts, cheques 
Sc other evidenoe in the hands of 
taxpayers a statement oalled ** the 
reconstructed cash book,** showing the 
amounts paid by them during two 
months of 1921. In an action against 
the (Secretary -treasurer to recover an 
amount alleged to have been mis- 
appropriated by him during 1021, 
pltf. soiwht to ohanra him with the 
receipt of the supi which was shown by 
said ** reconstructed cash book '* as 
reoelved said book was submitted 
in evidenoe .* — BOd: said book was not 


admissible against deft. ; its contents 
were not obtained in the manner oon- 
tomplated by Rural Municipality Act 
6t, therefore, it did not, even If it had 
been wholly compiled by deft., con- 
stitute an acknowledgment by him, as 
the entries in the oririnal cash book 
would have done ; he liad not so 
recognised or acted upon it as to make 
its ooiitenta evidence against him : it 
was not secondary e^denoe of the 
destroyed cash book : 8c. the necessary 
foundation not having b^n laid for the 
purpose, it was not admissible as 
secondary evidenoe of the taxpayers* 
receipts & cheques. — Glbn Bain 
Rural Munioipalitt v. Haley, (19281 
3 D. L. R. 306 ; (1928] 2 W. W. R. 184 i 
288 ; 22 Sask. L. K. 559.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— 

D. (0), 

ST. AffidavU of petitioner — Absence of 
pariictuara of search made.] — Re Bell 
(1871), 3 Ch. Ch. 239.— CAN. 

PART IV. SECT. 6, SUB-SECT. 6.— 

E. (a). 

2068 iv. .] — Marvin v. 

OURTIB (1857), 6 C. P. 212.— CAN. 

2068 V. Evidence of sub- 

scribing witness.} — In ejectment by 
trustees of a WesJes^n Methodist con- 
gregation for the parsonage property, 
a search for 8c the loss of the aeea from 
the patentee to the trustees at the 
parsonage homo having been proved : 
— Held : the evidence of the sub- 
scribing witness as to the execution 
of tho deed 6c memorial, with a copy 
of the memorial oertifled by the 
registrar, was clearly sufficient secon- 
dary evidenoe. — Ainleyviu^ Trubtek 
Wesleyan Methodist Chdruh v, 
Guewer (1874), 23 C. P. 533, — CAN, 

2068 1. Written deefaraHon by testator 
— Lost will.] — A lost will may be proved 
by eeoondary evidence. The evidence 
of a single witness, though Interested, 
whose veracity Sc oompetenoy is un- 
impeaobable, is suffldlent, Sc probate 
will be nanted to such an extent as 
he is able to prove 4t. Declarations 
relative to the will beoame secondary 
evidenoe if it Is lost . — Be Pike’s Will 
(1882). 6 Nfld. L. R. 445.— NFLD. 

St. Lost deed — Memarassdium made by 
predecessor^ in HUe .] — In seeking to 
prove the' existeiioe Sc ooutenta of a 
lost deed, a memoraadum made ln*a 
book, by a person through whom 

K tltloner claimed, waa held not to 
evidence In favour of petitioner.— 
Re Bell (1871), 8 Ch. 939.— OAR. 
sr. Cqpg produced /torn oua* 
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2tS9a. _^] — Copies cannot be put in of 

letters of which notice to produce ou^t to 
be given.— R. v. Moboan, [1925] 1 K. B. 
762 ; 94 L, J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 136 ; 28 Cox, C. C. 1 ; 18 Cr. App. Rep. 
180, C. C. A. * 

2846a. •]— Dorbett v. Mevx (1864), 15 

C. B. 142 ; 2 C, L. B. 807 ; 23 L. J. C, P. 221 ; 
23 L. T. O. S. 144 ; 2 W. R. 480 ; 139 E. B. 
374. 

247J6a. .] — Doe d. St. John v. Hore 

(1799), 2 Esp. 724 ; 170 E. R. 610, N. P. 

2476a. ,]~-Walli8s v. Broadbbnt 

(1836), 4 Ad. & El. 877 ; 2 Har. & W. 40 ; 
6 L. J. K. B. 269 ; 111 E. R. 1014. 

2477a. .] — Chevejley v, Puixer (1853), 

13 0. B. 122 ; 1 W. R. 162 ; 138 E. R. 1143 ; 

&ub nom. Puixer v. Cheveley, Saund. & M. 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 106 ; 17 
Jur. 736 

2480a. .] — Harrib r. Chapman (1868), 

17 L. T. 617, N. P. 

2486a. Though receipt for penalty erased.] — 

Apothecaries* Co. v. Pbrnyhough (1826), 2 
C. & P. 438 ; 172 E. R. 199, N. P. 

AnnoUUion : — Befd. h. v. Preston (1834), 3 Nev. & M. K. 11. 31 . 

2618a. To prove amount originally claimed.] — 

WiCKES v. Tanner (1848), 10 L,. T. O. S. 
604, N. P. 

2544a. .] — One paper containing 

two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., to 
which the stamp officer’s receipt for one 
penalty referred : — Held : sufficient to legalise 
the evidence of such contract.- Powetx v. 
Edmunds (1810), 12 East, 6 ; lOi E. B 3. 
Annotalions : — ^Bsfd. Ogilvl© ». Foljambo (1817), 3 Mc r. 53 : 
Bradshaw ». Bennett (1831), 5 O. & P. 48; Buelton a. 
Llvlufl (1832), 2 Or. & X 411 ; Bartlett a. Pornoll (183/:), 
2 Har. & W. 16 ; Evans v. Pratt j(1842), 3 Man. & G, 75<1 ; 
Eden v, Blake (1845), 13 M. & W. 614 ; Brett v. Clowser 
(1880), 6 0. P. D. 376. 

2570. Add, AnnotcUians : — Reid. Nagoremull v, 
Triton Insce. (1924), 41 T. L. R. 168 ; Re 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 
2583a. Objection doubtful.] — An objection 


that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
WESTLAKE V, Adamb (1858), 1 F. F. 183, 
N. P. 

2587. Add, Annotation: — ^Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

2603. Add, Annotation: — ^Retd, Koechlin v, 

Keatenbaum, [1927] 1 K. B. 889. 

2639. Add, Annotation : — Refd. R. v. Lincolnshire 
JJ., Ex p, Brett, [1926] 2 K. B. 192. 

2707a. .] — Davtes v, Lowndes (1835), 1 Bing. 

N. C. 697 ; 1 Hodg. 126 ; 2 Scott, 71 ; 4 
L. J. C. P. 214 ; 131 E. R. 1247 ; on appeal 
(1838), 4 Bing. N. 0. 478, Ex. Ch. 

2709. Add. Annotation : — FoUd. Little v. Little, 
[1927] P. 224. 

After this case add, “ See, also, Husband & 
Wife, No. 2763a.’* 

2722. Add. Annotation : — Consd. Partington v, 
Partington A Atkinson [1925] P. 84. 

2723. Add, Annotation : — Consd. Partington v, 
Partington & Atkinson. fl926] P. 34. 

2757a. .] — In a suit for restitution of 

conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
— Vbrney V, Verney (1920), 86 T. L. R. 203. 

2880. Add. Annotation : — Refd. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

3036. Add, Annotaiion : — Refd. Selby v, Atkins 
(1020), 135 L. T. 45. 

3122a. ^ .] — In proceedings in the cts. 

of this country by or against tbo ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a 
communication from the Crown <te, therefore, 
conclusive, & the ct. will accept it vnthout 
considering whether it is borne out by docu- 
ments which are appended to it. — Duff 
Development Co. v. Kblantan Govern- 
ment, [1923] 1 Ch. 386 ; 92 L. J. Ch. 273 ; 
129 L. T. 290 ; 39 T. L. B. 187 ; 67 Sol. Jo. 
260, C. A. 

Annotaiiftn: — Apld. Enirolko v. Munmann, (1928] A. C. 43.3. 


tody of successor 8 of graniee — With 
indorsement signed by three predecessors 
in tiUe .] — Sekthayya v, Subbamanya 
SOMAYA.ruLU (1929), L. R. 66 Ind. 
App. 146.— IND. 

PART IV. SECT. 9, SUB-SECT. 8.— A. 

■w. Of power of attomey — Proof 
op contents of original only,] — Where an 
offloe copy of a power of attorney, 
purporting to have been executed, 
was put in evidence : — Held : Con- 
voyancina & Law of Property Act, 
1881, f. *48 (4), noeroly obviates the 
nooosetlty for production of an oriainal 
instroment by enacting that an ofhoe 
copy of an instrument deposited as 
therein provided shall, without further 
proof, be suffleient evldenoe of its 
oontente, but the sect, does not make 
snoh copy evidence either of the truth 
of the oontents or of the Identity of the 
person by whom the original was made. 
— O'Kanx V. Mullan, fl925J N. J. 1. 

— m. 

PART IV. SECT. 9, SUB-SECT. 5.— A. 

f. Bessd, on other grounds, 18 A. B. 
135. 

PART IV. SECT. 10, SUB-SECT. 4.— B. 

9 %, To tohat documents rtUe edniliofdde 
•^NoUoe of appsed.] — As a notice of 
appeal is not an instrament tendered 
In evldenoe, bat merely 4 step in the 
proeeduio of appeal, the failnre to 


stamp it cannot bo reoblded xmdor tl^o i 
proviso to eecjt. 22 (1) of Act 30, 1911. — 1 
Anvama V. Expkksb COLLKCmON 
AaRNXY (1929), 60 N. L. R. 77.— S. AF. 

PART IV. SECT. 10, SUB-SECT. 8. 

2608 1. Finality of judge* s ruling .) — 
Once the trial Judge, with the question 
of the want of proper stamp present 
in his mind, has actually admitted a 
document in evidence. Stamp Act, 

B. 36, prevents such admlHsion being 
oalled in question, except as provided 
in 8. 01. at any stage of the same suit 
or proceeding. & hence In appeal, on 
the groimd that the Instrument has 
not been properly stamped. — Ourdas 
Maham CHAjrp V. Guranditta Mai. 
(1929), I. L. H. 11 Lab. 77.— IND. 

PART IV. SECT. 11, SUB-SECT. 2. 

2634 II. .1 -Where, in 

an action for wages 8c overtime, based 
on the award of the Common woalto 
Ot. of Conciliation 8c Arbn., the only 
evidence of the award was a printed 
document purporUDg to be a copy of 
the award bearing tlio Imprint * By 
authority ; H, J. Green, Oovt. Ihlnter, 
Melbourne " ; the award was 

not proved. — M ip-Nobtu Bpicctricity 
CO., Ltd. V, Rutherford, [1927] 

S. L S. R. 273.—AUS. 

PART rV. SECT. 11, SUB-SECT. 4.— A. 

Wft 1. Bes inter alios acta — 

■ 7 


Conviction for murder .] — On an applica- 
tion by a husband, who has killed his 
wife, or hJs attorney for a grunt of 
administration a oertlflod copy of the 
conviction is odmiBslblo, not merely 
OH proof of the conviction, but also as 
prcsunii)tlve proof of the commission 
of ihc crime . — Jie Nonut (Sask.), [19271 
1 W. W. R. 938. -CAN. 

PART IV. SECT. 11, SUB-SECT. 4.~-C. 

2690 i. Evidence of commission of 
crime — Presumptive evidence,]— lie 

Noble, No. 2067 1. ante.— CAN. 

PART IV. SECT. 11, SUB-SECT. 6.— 
A. (a). 

2739 I. No opportunity to crosS' 
examine.] — Held : the evidence was 
inadmissible. — Johnson e. R. (Ont.) 
(1911), 13 Kxch. O. R, 389.— CAN. 

PART IV. SECT. 11, SUB-SECT. 12. 

3004 1. How proved — Production of 
copy printed in Btaiionexy Office ,] — 
The District Ct. Rules are rales made 
by a minister within Documentary 
Evidence Act, 1026. s. 4, A the produo- 
Mon of a copy of the rules, printed In 
the Stationery Oflloe, la pHmd facU 
evidence that the rolee have neen 
validly made. — Tanonet v. DiaTRior 
JxmmaK for County of Kerry, [1928] 
I. R. 368.— IR. 



Oases 812 K>— SttSa. English and Empzbe Digest Supplement. 


8122b. .] — Duff Development Co, v. 

Kelantan Government* No. 1264a, ante, 

8122e. .] — During the course of the 

argument a question arose as to the nature 
of the relationship of the Crown to the 
teiTitory of which the North Charterland 
Concession formed part, & in order to settle 
this question I submitted to His Majesty’s 
Secretary of State for the Colonies for his 
decision under the Foreign Jurisdiction Act, 
1890 (c. 37), s. 4, two questions : “ Was the 
territory now known as Northern Bhodesia 
on Mar. 22, 1928, under the protection of 
His Majesty ? ” or Was it at that date part 
of His Majesty’s Dominions ? ” The 
decision of His Majesty’s Secretary of State 
for the Colonies, which by the provisions of 
the Act is conclusive, is that on Mar. 22, 
1928, Northern Bhodesia was a territory 
under His Majesty’s protection. It did not 
then* & docjs not now form part of His 
Majesty’s Dominions (Luxmoore, J.). — North 
Oharteriand Exploration Co. (1910), 
Ltd. V. B., [1931] 1 Ch. 169 ; 99 L. J. Ch. 
483 ; 143 I.. T. 023 ; 40 T. L. B. 566. 

3125. Add. Annaiatioji : — Consd. Musmann t». 
Engelke (1927), 96 L. J. K. B. 824. 

3167. Add, Annotation : — Consd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3158. Add, Annotation : — Overd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3159. Add. Annotation: — Folld. Re Stollery, Weir 
V, Treasury Solicitor, 1 926] Ch. 284. 

3163. Add, Annotation : — Folld. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3164. Add, Annotation : — Folld. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3165a. Marriage of parents.] — In an action 

brought by pltEs., who claimed to be two of 
the next of kin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & heir-at-law of the 
intestate was made. In taking those in- 
quiries before the master it became necessary 
to prove the lawful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, a summons 
was taken out by pltfs. for the detemiination 
of the question whether three certilicates of 
birth of three of the children, including the 
intestate, of those parents & a certificate of 
death of one of those children were primd 
facie or any evidence of the lawful marriage 
of the parents ; — Held : the certificates were 
admissible, but not alone suHlclent, because 
taken by themselves they did not identify the 
persons therein mentioned. It would be for 
the master at the inquiry to determine 
whether the certificates, taken in con- 
junction with the other evidence adduced 


before him, were sufficient to establish the 
fact of marriage between the parents in 
question. Re XVintlc, No. 3158, overd. — 
Re Stollery, Weir v. Treasury Solicitor, 
[1026] Ch. 284 ; 95 L. J. Ch. 259 ; 134 L. T. 
430 ; 90 J. P. 90 ; 42 T. L. B. 253 ; 70 Sol. 
Jo. 385 ; 24 L. O. B. 173, C. A. 

3177a. Marriage of parents of deceased.] — 

Re Stollery, Weir v. Treasury Solicitor, 
No. 3165a, ante. 

3179. Add. Annotation : — Distd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3287. Add, Annotations : — Apprvd. Hendon Paper 
Works Co. V, Sunderland Assmt. Com., 
[1915] 1 K. B. 763. Folld. Fowler (Leeds) r. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V. Redheugh Colliery, [1925] A. C. 
309. 

3288. Add. Citation:— I B. B. A. 210. 

Add. Annotations : — Folld. Fowler (Leeds) v. 
Hunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. V, Redheugh Colliei-y, [1925] A. C. 
309. Refd. Davis v. Pontypridd Union Assmt. 
Com., Bhondda Overseers & Rhondda U. C. 
(1916), 8.5 L. J. K. B. 1545. 

3289. Add. Citation 2 B. R. A. 592. 

Add, Annotation : — Expld. & Distd. Gates- 
head Union Assmt. Com. v, Redheugh 
CoUiery, [1925] A. 0. 309. 

8309. Add. Annotation : — As to (2) Refd. Hearts 
of Oak Assurance Co. v, A.-G. (1931), 47 
T. L. R. 579. 

3349. Add. Annotation : — Consd. Busby v. 

Avgherino, [1927] 2 Ch. 33. 

3371. Add. Annotation: — Refd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

3377. Add. Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3388. Add. Annotation : — Consd. Re Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3389. Add. Annotation : — Consd. He Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3419a. S. P. Money v. Money & Turner (1927), 
71 Sol. Jo. 660. 

3422a. ,] — As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey.— tPritchard 
r. Pritchard (1920), 37 T. L. B. 104. 

3428a. .] — A marriage performed 

by a Church of England clergyman in an 
Anglican Chui'ch in British India may be 
proved either (1) by production of the India 
Office certilicate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 10), by 
production of the marriage certiheate issued 


PART IV. SECT. 11. SUB-SECT. IS.— 
A. 

IX. Proof — Writ of execution .] — 
Stuart v. Andrews (1827), N. B. Dig. 
332.— CAN. 

■y. .] — Doe d. STOOKiNa 

V. Watts (1842), 2 Ont. Dig. 2G65.— 
CAN. 

PART IV. SECT. 12, SUB-SECT. 10.— 
A. (b). 

M. British eonmd etbroad — Cerlificate 
on point of law .] — A British oonsnl may 
prove by his oertiAcate a point of 
foreign law which he is oompetent to 
prove by affidavit . — Be Bbkomax. 
EerrATR, [10281 1 W. W. R. 001.— CAN. 


PART IV. SECT. 12. SUB-SECT. 10 — 
A. (d). 

sb. Certificate of professor of 
anatomu*] — ^A oertincate from the 
professor of anatomy at the Grant 
Medical Oollego, Bombay, as to certain 
bo 1108 Biibixil^t4Mi tiOblis for cxftmiJifttiloD J 
is not per se admissible in evidence, 
but must be proved by calling the 
professor as a witness. — R. v. Ahilya 
( 1922), I. L. R. 47 Bom. 74.— IND. 

PART IV. SECT. 12, SUB-SECT. 14. 

^ to. Bea^detion of Minister of Crown — 
In possession of proaecuHno counsel — 
Whether amounts to production,] — The 
fact that counsel for the prosecution 

8 ' 


has a copy of a regulation made by a 
Minister of the Crown in his possession 
at the trial & available for the perusal 
of the justice hearing the case, does not 
amount to its ** production ** within 
Canada Evidence Act, s. 21, at least 
when no opportunity is sdven the 
aconsod’s counsel to pemse it or object 
to it. — R. V. Yee Clun & Yek Low 
(Sask.), [19291 1 D. L. R. 194; 50 
Can. Crlm. Cas. 440 ; 11928] 3 W. W. 
R. 558.— CAN. 

PART IV. SECT. 12, SUB-SECT 16.— 
A. (a). 

1 i. Value as evidence .] — Hbatr 

V. Portage La Prairis Corpn. ri909), 
18 Man. L. R. 693.— UAN. 



from ttie Oburcli & signed by ttie clergyman, 
together with the relevant Indian Act. — 
Pawson V. Pawson (1930), 99 L. J. P. 142 ; 
143 L. T. 440 ; 46 T. L. R. 648. 

3428b. Of entry In ecclesiastical register 

—With relevant Indian Act.}— Pawson v. 
Pawson, No. 3428a, ariie. 

8435a. — — ,] — marriage in the 

Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 
common law marriage. — Matthews v, 
Matthews (1930), 99 L. J. P. 142 ; 143 L. T. 
440 ; 46 T. L. R. 643. 

348ea. South Africa.]— Water- 

field V, WaTBRPIELD & PllETORlUS (1929), 
73 Sol. Jo. 300. 

8487a. .] — L. (otherwise 

B.) V. L. (1019), 36 T. L. R. 148 ; 64 Sol. Jo. 
225. 

3466. Add, Annotation : — Refd. R. v. Moscovitch 
(1927), 138 L. T. 183. 

3483a. .] — Held : the production of the 

register fi*om the custom house was con- 
clusive evidence of ownership. — Marsh v. 
Robinson (\802). 4 Esp. 98 ; 170 R. R. 655, 
N. P. 

8513a. Stationers' Hall register — Of first per- 
formances of dramatic productions.] — Falcon 
V. Famous Players Film Co., Ltd., No. 
624a, ante. 

3526. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

3543. Add, Annotations : — As to (2) Consd. Falcon 


V(d. XXIL— Bvidenoe. Caaes 84&8fr— 8800. 

V, Famous Players Film Co. (1926), 136 L. T. 
650. Apld. Re StoUory, Weir v. Treasury 
Solicitor. [1926] Ch. 284. 

3547. Add, Annotation : — Refd. Stoney v, East- 
bourne R. D. 0.. [1927] 1 Ch. 367. 

3572. Add, Annotation : — Refd. Busby v. Avghe- 
rino, [1928] A. 0. 290. 

3580. Add. Annotation : — Refd. Busby v. Avghe- 
rino, [1928] A. 0. 290. 

3584. Add, Annotation : — Refd. Stoney v, East- 
bourne R. C. & Devonshire (1926), 136 L. T. 
281. 

3589. Add, Annotation : — Refd. Busby v, Avghe- 
rino, [1928] A. 0. 290. 

3686. Add. Annotation: — As to (2) Consd. Busby 
V. Avgherino, [1927] 2 Ch. 33. 

3784. Add, Citation 2 B. R. A. 682. 

8802a. .]— Haynes v, Hayton (1828), 6 

L. J. O. 8. K. B. 231. 

Annotations .* — Oonsd. Boweey v. Windham (1844), 6 Q. B. 

166 ; White V. Morris (1862), 11 O. H. 1016. 

3850a. Following letters.] — Letters following 

a letter written “ without prejudice ” should 
be treat/cd as being also inadmissible, unless 
there is a clear brc;ak in the chain of corre- 
8))(>ndence to indicate? that the ensuing letters 
are open. — India Rubber, Outta I^ercha & 
Telegraph Woukb Co.. I/td. v. Chapman 
(1920), 20 B. W. (\ C. 184, C. A. 

3860. Add, Annotation . --Refd. Hobbs v. Tinling, 
Hobbs •v, Nottingham Journal, [1929] 2 
K. B. 1. 

3902. Add. Annotation ; - -Refd. Layzell v. TJiomp- 
son (1927), 187 L. T. 106. 


PART IV. SECT. 12, SUB-SECT. 19.— 
C. (d) lii. 

■e. Certi/lcaie of baptism— A dmis^ 
sible.] — Suthkrland t». Young (1884), 

I Man. L. R. 38.— CAN. 

PART IV. SECT. 12, SUB-SECT. 19.— 0. 

if. Register of titles to land kept 
under Local Registration of TilU 
{Ireland) Act, 1891 (c. 66).]— Tlie above 
regi8t>er Is a public register & the 
documents kept in the otflcc for roffistra - 
tion of titles are public documciits. — 
Re Fitzgerald, [1925] 1 I. R. 42.— 
IR. 

sg. Proprietor* 8 Registry Book .) — > 
Fulton v. Creelman, [1930] 4 D. L. Jl. 
43 ; on appeal, 11931] S. C. R. 221 ; I 
D. L. R. 733.— CAN. 

PART IV. SECT. 12, SUB-SECT. 20. 

sh. Wright of evidence.) — The Im- 
portance as evidence of revenue 
records, admissible under Indian 
Evidence Act. s. 35, varies with the 
clreumstanc-oB. — Gangabai v. FAKm- 
gowda (1929), I. L. R. 64 Bom. 336.— 
IND. 

PART IV. SECT. 12, SUB-SECT. 21. 

g i. How proved.) — The contents { 

of a statute of any province within the 
King’s dominions may be proved by 
the production of a copy purporting 
to be printed under the authority of 
the Legislature of that province. — 
Northern Trusts CJo. v. McLean, 
jl926] 3 D. L. R. 93 ; 58 O* L. R. 683.— 

PART IV. SECT. 12, SUB-SECT. 22. 

•J. Records of secretary of province — 
Entry as to delivery of patent — In 
setreiary’s handvpriting — Whether proof 
df possession of patent.) — Qv., : whether 
the evidence of the secretary of the 
province, that it appears by an entry 
In his own handwriting, in a book kept 
for snob entries, that a patent was 
delivered to A., & that he therefore 


folt tliat It was delJvorod to A. 
or Ui* servant, but has no recollection 
of b., is kijWcient to charge A, in trover 
with the \o8e<?sHion of such patent. — 
Hamchov v. Boulton (1830), 6 O. 8. 
23.-CAN. 

PART IV. SECT. 18, SUB-SECT. 2.— A. 

3679 V. .1 — Account books ttJ*o 

ndmisKible In evidence, under Evidence 
Act, 1872, H. 34, without any foniiul 
proof that they were regularly kept in 
the course of business. The Legis- 
lature, in sect. 34, has dispensed with 
the ueccsslty of such formal proof, 
which was required by the b)rmor Art 
II. of 1866. In order that account 
books may be deemed regularly kept 
in the course of ImsincHs, It is not 
necessary to show that tiiey had liceii 
entered up os & when the transactions 
took place. — E mperob v. Narbada 
Prasad (1929), I. L. 11. 61 All. 864.— 
IND. 

si. Corporation or jmrtnership hooks.) 
— R. r. Smart & Young ; R. r. 
Paterson & Cajupbkll ; R. v. S^ oBlK 
& Foklono, 11931] 2 D. L. R. 207.— 

CAN. 

PART rV. SECT. 13„ SUB-SECT. 2.— B. 

&b. To prove to whom credit, given .) — 
White v. Muller (1888), 27 N. B. R. 
143,— CAN. 

PART IV. SECT. 13. SUB-SECT. 4. 

so. Books of railway companies— 
Tfepair hook.) — Ca.vada Central Uy. 
Co. V. McLaren (1883), 8 a. R. 604. — 

CAN. 

PART IV. SECT. 13, SUB-SECT. 5. 

d i. .1 — A book main- 

taiiicd by members of a family of 
hereditary harda, conttdning entries 
of domestic eventa occurring in the 
famby to which they r«*ndercd service, 
the events recorded being such as are 
usually known to a family bard in 
oonnection with bis calling: — Held: 

9 


admissible us evidence ooncenjlng the 
rolatlonsbip of the metnbera of the 
family, whose history was entered 

therein. Anandi v. Nand Lal(1924), 

1. L. R. 46 All. 665.— IND. 

PART IV. SECT. 13, SUB-SECT. 7.— B. 

3843 »i. S P. Merry v. Maoiiin 
(1926), 47 N. L. R. 236.— S. AF. 

1 1. SvhscQuerU corresponde.vee 

on same Hubject .) — In order to render 
lettfU’H writ!, on “ withoiit prejudice '* 
inadpilHsiblc as evidence i(. must appear 
lliat there was a dlnpuRj or negotlulloiiH 
KMidiug between the piiilloH He t bai. the 
elieivi were writ, ten bond fide with a 
vlf w to its Butthunent. tors written 

“ without prejudice ” proU^et Kubhe- 
quent eorr(?H[)onden(JO on the hujiio 
K uldeet-niatter. — M c Leod v. J'earmun, 
11931] 3 W. \V. U. 4. CAN. 

PART IV. SECT. 13, SUB-SECT. 11. 

3870 i. Admiss\lnlilv.)—TIrM: a 
telegram r(?cflved by pltf. from 
dwoased was not admlsHlblo In evidence 
witl»out proof that Jeccused had sent 
a teJegiam In thoBo tcriUH. & that tho 
original telegram, signed by dccoaHcd, 
had been dcHtujyed or loHt. — Adamson 
V. VaCHON (Sask.) (1912). 22 W. L. R. 
494.— CAN. 

PART IV. SECT. 18, SUB-SECT. 12. 

q i. - — ,]— Will proved before 

a ncLiry public, & recorded during 
tho lifetime of testator, properly 
admitted In ovldenco.— Murray v, 
DUFF (1896), 33 N. li. K. 351.— CAN. 

sd. Necessity for nroduction of .) — 
Where pltf. *8 coudbcj In opening his 
case stated it as a qucstir>n of legiti- 
macy, & that deft, claimed under a 
will, 6^ the defence was conducto<i 
without the prmlucthm of the will, 
as if the Htatemi-nt of the counsel bad 
rendered that unncceasary : — Held • It 
ought to have been produced. — D ok 
d. Breakey V, Bbrakby (1846), 2 
U. C. R. 349.— CAN. 
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CiMi l)B07-<-4029. 

8007* Add, AnnotaUon : — A9 to (8) Raid. Mosar 
V. Ambleglde U. D. O. (1926), 89 J. P. 118. 
8911. Add, Annotations : — Consd. Stoney a. Baat- 
bourne B. C. & Bevonfihire (1 926), 96 L. J. C:3i. 
312 ; Trafford v. Thrower (1929), 46 T. L. R. 
602. Reid. Hue v. Whiteley, [1929] 1 Oh. 
440. 

8914. After this case add ** See, also. Highways, 
Nos. 366a, 866b.*’ 

8919a. To prove state of premises^ — Dob d. 

Fenton v. Butcher (1847), 9 L. T. O. S. 82. 
8982. Add, Annotation : — Consd. United States 
Shigpk^ Board v, St. Albans Ship, [1931] 

8988. Add, Annotation : — Consd. United States 
Shipping Board v, St. Albans Ship, [1931] 
A. 0. 632. 

8984. Add, Annotation : — Consd. United States, 
Shipping Board v, St. Albans Ship, [1931] 
A. 0. 032. 


Part V.-— 

3975a. .] — A judge cannot exclude a child- 

witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in ; his power is limited to the usual inquiry 
about the child’s understanding of an oath or 
of the duty of telling the truth. — R. v, 
Moscovitch (1924), 18 Or. App. Rep. 37, 
0. 0. A. 

8980a. Examination by judge In private 

— Illegal.] — The examination of a child 
witness by the judge in private in order to 
ascertain whether the witness w’as capable of 
understanding the nature of an oath is illegal 
& is sufficient to invalidate a conviction. — 


d985a* — ^ Dlmenaloni ds relative proportioni ot 
eubjeet-matter.] — (1) Clearly a photographic 
picture cannot be relied upon aa proof in 
itself of the dimensions of the depict^ object 
or objects, & cannot be made properly avail- 
able to establish the relative proportions of 
such objects except by evidence of personal 
knowledge or scientific experience to demon- 
strate accurately the facts sought to be 
established. 

(2) The extent to which & the processes 
by which an acciu^te toponaphic plan can 
be produced from a pictorial delineation of a 
scene are matters of common knowledge 
could hardly be said, though such questions 
have long occupied the attention of men of 
science (Lord Merbivaxe, P.). — ^United 
States Shipping Board v. The St. Albans, 
[1931] A. O. 632 ; 100 L. J, P. 0. 73 ; 144 
L. T. 601 ; 47 T. L. B. 246, P. 0. 

8969. Add. Citation .—180 L. T. 446. 


Witnesses. 

R. V, Dunne (1929), 99 L. J. K. B. 117 ; 143 
L. T. 120 ; 21 Cr. App. Rep. 176 ; 29 Cox, 
C. 0. 149, 0. C. A. 

4018. Add, Annotation : — As to (1) Refd. Robinson 
V, South Australia State (No. 2), [1931] A. C. 
704. 

4027. Add, Annotation: — Refd. Isaacs v. Cook, 
[1926] 2 K. B. 391. 

4028. Add, Annotation : — ^Refd. Hea.rts of Oak 
Assurance Co. v, A.-O. (1931), 47 T. L. R. 
679. 

4029* Add, Annotation : — ^Apld. Isaacs v. Cook, 
[1026] 2 K. B. 391. 


PART IV. SECT. 18. SUB-SECT. 2. 

3968 1, Siirvepor’s report,] — field: 
not admissiblo to prove tno extent of 
the lands he wae employed to surrey. — 
K. V, PRtois BltoTtiKRS & Co., [1925] 
3 D. L. R. 696 ; revso., [1924] 3 D. L. R. 
817.— CAN, 

PART IV. SECT. 80. 

3982 I. Acoaunia-— Carlton copies — 
Whether ■ books within County Courts 
Art, 1913, a. 138.}— Qu. .* whether 
carbon oopios of allps showing an 
account for goods alleged to hare been 
sold & delivered are “ books *’ within 
soot, 138 of County Courts Act, 
R. B. M., 1913, 0. 44. — Fargky v. 
H01.YK. [1929] 3 D. L. R. 682 ; 2 
W. W. R. 204 ; 38 Mon. L. R, 220.— 
CAN. 

se. Oerti/tcafeofu^hmaster,] — ffeld : 

e rimd facte evidence only of weight at 
10 time of weighing. — Trnold & 
Tannab V, Canadian Paoifio Ry. Co., 
[19271 3 D. h, R. 693; [1927] 2 
W. W. B. 491 ; S3 Can. Ry. Cas. 86 ; 
21 Bask. L. R. 666.— CAN. 

PART V. SECT. 1. SUB-SECT. 1.— 
A. (a). 

8974 lU. ,1— New trtal ordered 

In an " action for negligence, on the 
ground that the trial judge had not 
expressly directed the Jury that the 
law required that the case should not 
be decided on the testimony of the 
Infant pltf., seven years old, who was 
not sworn, tmless it was corroborated 
by some other material evidence; 
although he had warned the Jury to 
consider her testimony ve^ oarofully. 
— Kobinbon e. Bttkns Sc co.. Ltd. Se 
O^CH. I1928j I D. L. R. 610 ; [1988) I 
W. W. R. 76 ; 23 Alta. L, R, 176.— CAN. 


3974 iv. .1— ** Other material 

ovldonoo ** within the requirement of 
Alberto Evidence Act, s. 19, that the 
unsworn testimony of a child of tender 
yooTB must be corroborated, means 
evidence material to the issue which 
must be sustained by the party on 
whose behalf the child’s evidence Is 
adduced ; therefore, whore that issue 
is negligonoe, it means evidence relating 
to the flulegod negUgenoe. The evidence 
relied on as corroborative in the present 
case did not go so far as to touch the 
question of negligonoe. — Cuthbertoon 
v. Lethbridob, [1928] 2 D. L. R. 562 ; 
[19281 1 W. W. R. 815; revsd., [1929] 
4 D. L. R. 1052; S. O. R. 170.— CAN. 

3976 il. .] — child of ten said, 

*' 1 know I have got to tell the truth, 
I know where you go when you don’t 
tell truth, to gaol ” ; — Held : this 
answer waa not inconsistent with an 
understanding of the nature & quality 
of an oath, although showing no 
appreciation of reward Sc punishment 
in a future state. — ^Spooner v, Tayior, 
[19261 8. A. S. R, 896.— AUS. 

3979 Iv. Canada Evidence 

Act, a. 16.1— Sankey v. R., Q927J 4 
D. L, R. 245 : [19273 S. 0. R. 436 ; 
48 Can. Crim. Cos. 97.— CAN. 

8979 V. R. V, Fitz- 

patrick, [1929] 1 D. L. R. 806; 1 
W. W. R. 393 ; 61 Can. Ciim. Gas, 
146 ; 40 B. C. R. 478.— CAN. 

PART V. SECT. 1, SUB-SECT. 1.— B. 

g (p. 390) I. Agent conducting 

ease. }— An agent oonduoting a cose in 
the Burgh police ct. is a competent 
witness In the cause.— Campbrixo. 
Cochrans, {10281 S. O. (J.) 25. — SCOT. 

p (p. 391) I. ^.1— A prosecutor who 

has conducted a preparatory ezamina- 

10 


tion in a magistrate’s ct. is a competent 
witness for the Crown at the trial. — 

R. V. Broker, [1929] App. D. 167. — 

S. AF. 

•g. Juryman in first action — On 
hearing of new frioZ.]— At the hearing 
of a new trial, a juryman in the first 
action was called to give evidence as 
to what he saw whilst on a view with 
his fellow jurymen. His evidence was 
rejected on the ground that having 
been a juryman in the first action he 
was not competent to give evidence 
at the new trial : — Held : the witness 
was competent to give evidence of 
what he actually saw & observed 
provided the evidence was otherwise 
admissible. — Maokay v, Elias (192^, 
28 8. K. N. S. W. 340 ; 45 N. S. W. 
Vir. N. 86.— AUS. 


4001 1. SolicfUor.}--A solr. Is 

a competent witness for hie client, &, 
when he is not also acting as an 
advocate, there is nothing reprehensible 
in bis being a witness. While an 
advocate can testify for a party whose 
cause he is oonduoting, the practice 
is highly objectionable. — Parry v, 
Pa^Y, [19261 3 D, L. R. 95 j [1926] 
2 W. W. R. 185 ; 20 Sask. L. R. 474.— 
CAN. « 


PART V. SECT. 2, SUB-SECT. 4.— 
B. (a). 

4060 xxi. .] — Under Canada 

Tomperanoe Act, 1878, s. 123, aooused 
is not bound to orimluate himself.— R.v. 
Halpin (188C). 12 O. R. 330.— CAN. 

4060 xxil. .]— The refusal ” to 

answer any question touching the 
case ” in Liquor License Act, s. 115, 
moans any question which may be 
lawfully put, which the wltnem is 
otherwise oound to answer. — Re Ask- 
WITS (1890). 31 O. R. 150.— CAN. 



VoL ZXXL— Bvideiioo. Quag 4077-4477; 


4077* Add. AnnoUdiona : — ^Apprvd. dc Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Ch. 85, 
Held, Be Jawett, [1929] 1 Ch. 108. 

4130* Add, Annotation? — ^Refd. R. v, Bath Com* 
pensatiou Authority, [1925] 1 K. B. 685. 

4148. Add, Annotation: — Refd. Minter v. Priest, 
[1929] 1 K. B, 665. 

4161a. Aoting lor partner.] — ^A., a solr., being 

engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on bis partner, 
A made certain statements to him : — Held : 
the relation of solr. & client existed between 
them, & the communications were privileged. 
— ^Beamish v, Owens (1846), 7 L. T. O. S. 66. 

4100. Add, Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4192. Add, Annotation : — ^Apprvd. Minter v. Priest, 
[1929] 1 K. B. 665. 

4199. Add. Annotation : — ^Apld. Minter v. Priest, 
[1929] 1 K. B. 656. 

4201. Add, Annotation : — ^Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4213a. .] — (1) Communications 

passing betwvaen a solr. & a prospective client 
with a view to the client retaining the solr. 
on professional business are privileged from 
disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(3) Where the relation of soh. -V client is 
established, any conversation passing I* .^tween 
them, to be protected from disclosure, must 
be fairly referable to that relation ; it nuist 
be for the purpose of giving or receiving 
professional advice. — Minter v. Priest, 
[1930] A. C. 568 ; 99 L, J. K. B. 391 ; 143 
L. T. 67 ; 46 T. L. R. 301 ; 74 Sol. Jo. 
200, H. L. 

Annotation : — Gtntrally, Coiud. Harris v. Haxris (1930), 47 
T, L. R. 15. 

4217. Add, Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 665. 

4218a. .] — Minter v. Priest, No. 4213a, 

ante. 

4228a. .] — ^Pltf., who had been 

employed by deft, to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft, had threatened to proceed 
criminally against her on a charge ox taking 


away some of his property from the house. 
The ot. refused to oomi^ pltf.*s attorney to 
disclose her place of residence, as deft, know 
who she was, A had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge. — Harris v. 
Holler (1849), 10 L. J. Q. B. 62. 

^nnoto/ion Md. Oox v, Bookett (1865), 18 O. B. N. 8. 

2.39. 

4287a. .] — Communications made by 

one of the spouses pending the possible 
institution of proceedings for divorce to a 
solr. who has hltherf4> acteiias their common 
adviser are within the scope of professional 
privilege. In subsequent matrimonial pro- 
ceedings in a ct. of summary jurisdiction 
between the spouses, the sob. is not an 
admissible witness to prove a statement 
made by one of them involving an admission 
of adultery. — Harris v, Harris, [1931] P. 
10 ; 99 L. J. P. 149 ; 144 L. T. 159 ; 96 
J. P. 1 ; 47 T. L. R. 16 ; 74 Sol. Jo. 766 ; 
28 L. O. R. 641 ; 29 Oox, 0. O. 189. 

4259. Add. Annotation : — Consd. Minter i». Priest, 
[1929] 1 K. B. 066. 

4269a. Admission of adultery.] --Harris v. Harius, 
No. 4237a, ante. 

4276. Add, Annotation: — ^Refd. Minter v. Priest, 
[1029] 1 K. B. 056. 

4286. The first lino of the text of the paragraph 
should road “ Whore at law the party 
calls.” 

4805. Add. Annotation : — Consd. Watt v. I^ongs- 
don, [1930] 1 K. H. 130. 

44,28a. Application to set aside — Whether 

“ in ** action.] — Held : an application by a 
a person, who had been served by one of 
the parties to an action with a svhptma ducee 
tecuTOt to set the subpeena aside was an 
application ” in ” the action within R. 8. O., 
Ord. 52, r. 2, although appet, was not a party 
to the action, A the application could not be 
heard. — R. v. Investors* Review, Ittd., 
Ex p. WHEKIJ5U, [1928] 2 K. B. 644 ; 97 
L. J. K. B. 802 ; MO h. T. 43 ; 44 T. L. K. 
724 ; 72 Sol. Jo. 670, D. C. 

4461a. .] — The poBHossion of a solr. is, for the 

purpose of a nnh poena duces tecum^ the 
' possession of the client. — Jordan v. Roberts 
(1862), 7 L. T. 68. 

4472a. Court not entitled to impound.] — 

He Till. Ex p. Parsons (1871 ), 19 W. R. 326. 

4477. Add. Annotations: — Refd. Re Cameron’s 
Coalbrook, etc. Ry. (1859), 25 Beav. I ; 
Lockett V. Cary (1864), 3 New Rep. 405 ; 
Fowler v. Fowler (1881). 29 W. R. 800 ; Re 
Hawkes, Ackerman v, Lockhart, [1898] 2 
Ch. 1. 


PART V. SECT. 2. SUB-SECT. 4.— C. 

4105 I. Who may take mbjecHon — Rot 
counsel ,] — The claim for protectlou 
asrainfit incriminating qnestiona is a 
personal one &, must be made by the 
party himseff & under oath. The 
obieotion of bis counsel will not do. — 
R. V. MoInttrb (1909). 7 E. L. K. 60. 
—CAN. 

PART V. SECT. 2, SUB-SECT. 4.— F. 

Mh, Privilege taken away by pro- 
vincial statute — Right to claim special 
privilege under Canada Eviderice Act, 
s, 6 — Witness must have objected to 
giving evidence.] — 11. v. Harcoubt, 
C19B0] 3 D. L. R. 59 ; 53 Can. C. C. 
156.— CAN. 

FART V. SECT. 2, SUB-SECT. 10. 

•k. Whether Aet of 1690, c, 85, applies 


in questions betuveen .) — Galloway v. 
Galloway. (1929) 8. C. 160.— SCOT. 

PART V. SECT. a. SUB-SECT. 3.— 
B. (d). 

•a. Rotes made by police officer ,] — 
Notes made by a police officer for the 
purpose of making a report to his 
superior officer are confidential , A 
their production cannot be lnsisU*d on 
by accused. — Hikshklwood v, Aut-d, 
119261 fi. C. (J.) 4.— SCOT. 

•h. When amounting to contempt of 
court.)— B., the Acting .Sc<rretary of the 
Dried Fruits Board nr South Australia, 
was served with a subparrut duces terum 
to produco certain minute books of the 
Board at the bearing of an action 
against the Miniirter tor Agriculture 
for the State of South Australia It 

11 


others. Acting on the direction of the 
Minlsf:(;r, IL rcfuHtH.1 to bring the books 
into ct., but produced a certificate by 
the Minister that the dlwlosaro of the 
books would l>e contrery to public 
policy Sc prejudicial to the piibllo 
interest : — iJcld : the order to bring 
the books into ct. as dirtjcted by the 
subpeena ixdng made by a cx)mpcteiit 
ct., the refusal to obey that order was 
a contempt of ct.— J aiwes t. Oiwan, 
Re BorrJEN (1029), 42 C. L. R. 305.— 
AUS. 

PART V. SECT. 3. SUB-SECT. 6,- A. 

4493 ill. Expert witnesm,] — Meld: 

a medical witness could not refuse to 
give evidence because his fees bad trol 
been paid. — R. v, Hubley (N. B.), 
{1925} 1 D; L. R. 494 ; 43 Can. Crim. 
Cas. 208.— CAN. 
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4521a. — Put in witness-box but not examined.] 

•^Eeld : his costs of travelling & attending 
the trial ought to be allowed. — Floater v, 
Gardner (1867), 8 O. B. N. 8. 186; 27 
L. J. 0. P. 66 ; 80 L. T. O. S. 136 ; 140 E. R. 
710. 

4586. Add, Annotation : — Retd. The Mossilia, 
[1926] P. 180. 

4594a. Witness not called.] — ^Wliere a charge 

for the attendance of such witness was 
allowed, because counsel in advising on 
evidence tj^ught that the witness was 
necessary : — Held : that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought not 
to bo founded. — The . Lord Strathcona 
(No. 3), [1926] W. N. 270, C. A. 

4649. For “ {circa 1660) ’* read “ {circa 1070).** 

4722. Add. Annotation : — Retd. R. v. Huntingdon 
ConOrming Authority, [1929] 1 K. B. 698. 

4729. Add. Annotation : — Aa to (2) Retd. R. v. 
Anderson (1929), 142 L. T. 580. 

4729a. Whether obligations of oath understood — 
When witness may be asked.] — A judge is 
entitled to question a witness at any stag:e 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath. — R. V. Wilson (1924), 18 Cr. App. Rep. 
108, C. C. A. 


4734. Add. Annotation : — Consd. Lala IndAr 

Prasad v. Lala Jagmohan Das (1927), 43 
T. L. R. 530. 

4 gl 5 i^, .] — In an action for revocation 

of probate the party propounding the will, 
being obliged to call as a witness one of the 
attesting witnesses whose evidence was 
adverse to the plea of due execution, was 
held to be entitled to cross-examine the 
witness as a witness of the ct. — Oakes v. 
UzzELL (1931), 100 L. J. P. 99 ; 47 T. L. R. 
573 ; 76 Sol. Jo. 643. 

4816. Add. Annotations : — As to (2) Consd. More 
V. Weaver, [1928] 2 K. B. 620. Expld. Minter 
V. Priest, [1929] 1 K. B. 665. Consd. Minter 
V. Priest, [1930] A. C. 658. 

4831a. .] — There being two claimants ^ 

the eldest surviving son of testator’s cousin 
J. referred to in testator’s will, one bemg 
pltf. in the action & the other a co-deft. ^th 
X., on the trial of the issue which of them 
occupied that position : — Held : ^ cross- 
examination on behalf of X. of witnesses 
called by her co-deft. could not be allowed. — 
Re Wagstafp, Wagstapf v. Jalland, [1907] 
2 Ch. 36 ; 70 L. J. Ch. 309 ; 90 L. T. 605 ; 
23 T. L. R. 420 ; on appeal, [1908] 1 Ch. 162, 
O. A. 

4g34a. .] — Oakes v. Uzzell, No. 4816a, 

ante. 


PART V. SECT. 8, SUB-SECT. 6.— 
D. (a). 

4648 V. Wlior© there 

wot* Hufllclcnt evidence before the trial 
to wHiTiviit him In flndlnj? that 
deft., came from Cuha to St. John, not 
mereljr iierniiHo ho was « nceoswiry 
witnoHs & winhed to t43Htlfy at a trial 
on his own behalf, but that he would 
have eotuo oh he did hud there been 
no trial of the eauwe oxpcctod : — field : 
deft. w»i« not entitled to be paid 
travelling: expetiHOH under such con- 
ditions. — PimiTY IcK Chram Co. V. 
OTonnkU- (1924), 52 N. U. P. 422.— 
CAN. 

4648 vl. .1 — A wltno.'ss, 

who roHidoH abroad. Is entitled to the 
expensea of belnff brouffht before the 
ot. to grlvo evidence & also to the auh- 
BlHtenoo money due durfufr the period 
of detontion. The oamo principle 
npplioB to the caso of a party whose 
evidence Is reo.'touably ueceHsary & 
material for the purpoao of hi.s case & 
on his behalf. — Langley v. D’Aroy 
(1929). I. L. R. 64 Bom. 62.~-IND. 

1 1. H'ftefArr appliixUfle to Kintal 

— The riicht of a witness 
in a civil propoodinjr to ])repHynioiit of 
conduct money & exporinfey to & from 
where he Is ordered to bo In attendance 
ifl well «iottled, & the Hamo principle 
which apfdlOB to a civil proceeding In 
one of H.M. Superior eta. of record must 
a furtinri apply to a Royal Com- 
mlHHlon In the absence of express 
statutory power. — R. v MoAdam 
( 1027). 60 Can. Crim. Oas. 31 ; 39 
B. O. R. 101.— CAN. 


PART V. SECT. 3. SUB-SECT. 6.— F. 

b I. .4icard silent as to fees of 

witnesses — Power to orant fees rested 
in arbitrator .] — Under Publlo Works 
Act. R. a B. C. 1024, c. 211, s. 24. 
tho arbitrators only are vested with 
authority to trrant or withhold witness 
fees In the case of any particular 
witness, nt any rote to the extent of 
deciding whether such fees should bo 
Included In the bill of rov«ta for taxa- 
tion or not, & what amount of pre- 
paration was reasonably not^essary. — 
Ke Galt Bros. & Burnaby (1928). 
30 B. C. R. 470 J 11928) 1 W. W. It 
708.— CAN, 


PjCbT V. SECT. 3. SUB-SECT. 6.— 

A. (d). 

tz. Defendant without notice of prim- 
lege.] — An action for false arrest does 
not lie for the arrest, under a 
capias, of a person who was a wit- 
ness In another suit. — T hompson v. 
SCHNKIDKR, (10201 1 D. L. R. 989 ; 
60 N. S. 11. 329.— CAN. 

PART V. SECT. 8. SUB-SECT. 7.— 
A. (o) 1. 

4646 f. Oenernl rule — Clear case must 
be made omL] — Desrochkrs v. Qukbkc 
Liquor Commission a. Simaro (1922), 
87 Can, Crim. Cos. 17 ; 23 Q. P. R. 
427.— CAN. 

4649 iv. .1 — A wdtncss, sum- 
moned t)y the. High Ct. to give evldem'!©, 
left the jurisdiction without beinp: 
dlHcbaived os a witness & without the 
permission of tiio ct.. In order to avoid 
givine evidoncx) : — Held: such con* 
du('t amounted to contempt, & tho 
High Ct. hud inherent Jurisdiction to 
punish for that oontempt. — E drahim 
Mamoojee Parkkii o. U. (1926), 
1. L, U. 4 Ran. 257.— IND. 

PART V, SECT. 4, SUB-SECT. 1.— 

B. (a). 

e i. ,1 — The fact that a de- 
ponent, who on bding sworn raised his 
right band, did not kiss or touch the 
Bible held not a ground for holding 
that tho affidavit was not validly 
sworn. — B oitrqouin i». Rocan (Man.), 
119291 4 1). L. R. 1000 ; 3 W. W. R. 
399.— CAN. 

PART V. SECT. 6, SUB-SECT. 2. 

4769 Ji. Two plaintiffs 

witnesses.] — Semble : when there are 
two pltJs. & both are witnesses, deft, 
has not tho right to insist that while 
one of them Is giving his testi mon y 
tho other shall be excluded.— McIntyre 
V. McIntyre, (19251 2 W. W. R. 581.— 
CAN. 


PART V. SECT. 6, SUB-SECT. 1.— A. 

«b. Evidence, of foreiip* witness-- 
When iiderpreter allowed .} — While ft 
is desirable that a foreigner should not 
bo allowed to give hie toetlmony through 
an Interprotcr if he really understands 
Bhi gHsb, yet where a witness peratsts 

12 


in stilting bis ignorance of English & 
that he does not imderatand tho 
questions put to him, & theio is no 
ovideneo that he is not speaking the 
truth, he should not be forced to testify 
In English, especially whei-e the result 
Is a mass of uuliileliiglblo evidence. — 
PoNOMOnOl'T V, PONOMOBOKP, [1925] 
3 W. W. U. 073.— CAN. 

/yj criminal trials.] — See 

Criminal Law, Vol. XIV., p. 2(54. 


PART V. SECT. 6. SUB-SECT. 2.— B. 

4830 I. Other defendant d.' his 

witnesses .] — On the trial of a civil 
action, ottier than for divorce, against 
more than one deft., when defta. have 
pleaded .Meparately, but there Is no 
Bubstantlal citiTercnce In their Interests, 
the judge may refuse to allow separate 
cross-examination of co-deft. 's wit- 
nesses ; In other circumstances separate 
counsel may bo allowed to be heard, 
with the consequential right to cross- 
examine co-deft. or bis witnesses. — 
Mile^vr V. li. C. Rapid Transit Co., 
Ltd., 11926] 1 D. L. R. 1171 ; (1926J 
1 W. \V. R. 543 ; 36 B. U. R. 346.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 2.— D. 

4839 vi. . ) — The testimony of a 

witness may not be contradicted In 
respect of a matter relevant only as 
affecting bis credibility. Evidence Act, 
ss. 45, 40, requires that the statement 
to be contratllcted shall bo relative to 
tho subjeot-mattcr of the cause, &, 
therefore, in an action where a wdfo 
claims ownership of certain property, 
evidence of statements made by the 
husband to a third 4 >arty indicating 
that ho owned the property are not 
admissible to contradict the husband *8 
testimony. & should not be acted upon 
in determining the question of owner- 
ship.— Z wickkr V. Young. (19291 1 
D. L. li. 602 ; 60 N, S. R, 233,— CAN. 

4839 vii. ,] — In on action for 

libel a pltf. may not be cross-examined, 
in mitigation of damage.s about violent 
& abusive language used by him on 
occasions about pt^ople, having no 
oonnootion with the libel sued on. — 
JuDi» V. Sun Newspaper, Ltd. (1929), 
30 S. R. N. S. W. 294 ; 47 N.S.W. 
W. N. 9S.— AUS. 



7oL XXn.— Evidenoe. Oases 4859—5199. 


4859. Add, Annotation : — Apld. Orinham v, Davies, 
[1029] 2 K. B. 249. 

4875. Add, Annotation : — Dlstd. 'R. v, Harris, 
[1927] 2 K. B. 587. 

4886a. .] — During a trial, counsel for 

the prosecution cross-examined the accused 
on the contents of an alleged document. 
The document was not produced, but counsel 
for the prosecution, believing that the 
original would be in his hands before the end 
of the trial, suggested to the jury that the 
original was in existence : — Held : such 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular invalidated the 
conviction* — R. v. Andeuson (1929), 142 
L. T. 680 ; 21 Or. App. Rep. 178 ; 29 Cox, 
C. C. 102, C, C. A. 

4902. Add, Annotation : — Refd. R. v, Anderson 
(1929), 142 L. T. 580. 

4997. Add. Annoiaiion ; — Refd. Jacobson v, 

Frachon (1927), 138 L. T. 380. 


5022. Add, Annotation : — Refd. R. v, Copestake, 
Ex p, Wilkinson (1920), 90 J. P. 191. 

5027. Add. Annotation : — Consd. R. v. Copestake, 
Ex p, Wilkinson (1920), 90 J. P. 191. 

5099. Add. Anfiotnlion : — Refd. R. v. Liddle 
(1928), 21 Cr. App. Rep. 3, 

5107. The second line of this paragraph should 
read “ out to be unfavourable to the painty 
calling him is not.” 

5112. Add, Annotxdion : — Refd. R. v, Harris (1927), 
20 Cr. App. Rep. 144. 

5140. Add. Ayimdation : — Consd. Hobbs v, Tinling, 

Hobbs V. Nottingham Journal, [1929] 2 

Iv. B. 1. 

5182. Add. Annoiatum : — Consd. Hobbs v, Tinling, 
Hobbs V. Nottingham Joimnal, [lUliOJ 2 

K. B. 1. 

5197. Add. Annotation : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1920 J 2 

K. B. 1. 

5199. Add, Annotation : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 K. B. 1 . 


PART V. SECT. 6, SUB-SECT. 4. 

4874 iii. . ] — Hayks Williams 

(1920, 26 S. R. S. W. 383 ; 43 
N. S. W. W. N. 101 -AUS. 


PART V, SECT. 6. SUB-SECT. 7.~D. 

4955 iii. AUftough iruuimissihle — 

Because produced too late.] — Jkwan 
Lal Daqa V. Nilmavi CiiAoimmi 
(1927). L. R. 55 Ind. App. 107.— IND. 


PART V. SECT. 6, SUB-SECT. 7.— E. 

• i. .1 — Before a witness is 

aJowod to refretsb his memory of a 
slatemeut made by another by 
roferonoe to a inernorandnrn of It made 
at tho titno. he mjist be able to sta-ti* 
that such statement was truly & 
coproot-ly ontxjied in the memorandum, 
& whore a copy of the memorandum is 
soujcht to be used tho witnosH must be 
able to show that while the enti’>' wjih 
fresh In hl« mind ho compared the 
copy with the orisrlnal entrv, & that 
he found the copy correct. — P. r. 
Eldfr, 11925) .3 D. L. U. 447 ; 11925) 
2 VV. W. It. 545 ; 44 Can. Grim. Gas. 
75 ; 35 Man. L. It. 1 Cl. —CAN. 


PART V. SECT. 6, SUB-SECT. 7.— G. 

6012 i. By jury .] — O’Brien v. 

O’Brien (1888), Oont. Dl«. 554, 992; 
Cam. Ois. 282.— CAN, 

to. Whether dtHSument admissible as 
evidence.] — The fact that a witnesa la 
allowed to refresh his memory, by 
refeirinsr to a momoraudum made by 
him, does not make such memorandum 
admissible as evidence in corrobora- 
tion of hJs testimony. — Young v. 
Denton, [19271 1 D. L. H. 426 ; [1927] 
1 W. W. R. 75 ; 21 Saak. L. R. 319.~ 
CAN. 

PART V. SECT. 6. SUB-SECT. 8. 

6020 i. Refusal to mnsxoer questions — 
Penalties — Punishment for contempt — 
Poveer of mayistrate.h-Re Ayottb 
(1906), 15 Man. L. R. 156.— CAN. 

•6020 U. .)— Deft. 

was committed for contempt of ct., 
for not answorinff a question asked by 
the maffiatrate : — Held : the maglH- 
trate bad power to commit deft. — 
R. V. Endler (1909), 7 E. L. R. 150, 
151. 162.— CAN. 

PART V. SECT. 7, SUB-SECT. 1. 

6027 L Grounds for refusing A — In an 
arbn. under Workmen’s Compeusalioo 
Acts where evldenoe is known to bo 
available & is not caUed on the arbn., 
leave will not bo erranted by an appeal 
to ct. to take further evidence. — 
Gates e. Wuaiamb, [1928] S. A. S. R. 
252.— AUS. 


PART V. SECT. 7, SUB-SECT. 3.— A. 

6054 ii. .] — Sterling 

Trusts Corpn. v. Mklneouur (Saak.), 
(1927) 4 D. L. K. 521; [1927] 3 

W. W. R. 131.— CAN. 

6059 i. Whether party entitled to split 
evidence into two parts — As part of 
his case — ><€• partly as evidence in reply . ) 
— IMtf, is not allowed In presenting 
evidence to divide hl.s case, eltiier by 
omitting to give evidence orlginnilv 
upon a material point A olTorlng such 
evidence lii reply, or by giving some 
evidence upon * a particular point In 
bis original case Sc otferlug other ovl- 
dcooo upon tho same point In nsply. — 
Hmivev V. Canadian Pacikio Hy. Co. 
(iN.‘'5'. 3 Man. L. R. 206.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— A. 

5082 11. .) — The duty of 

determining vvhothor a witness may he 
tr(3ated as adverse or hostile is one 
wecullaply within tho discretion of tho 
trial Judge. — Mayfield IIitual Muni- 
cipality, No. 406 V. London Sc 
LANfr\HinRK Guaranty Sc Accident 
Co. OK Canada. [19271 1 D. L. U. 403 ; 
11927) 1 W. W. R. 67 ; 21 Bask. L. R. 
283.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— 

C. (b) 

■d. Siaiemeni made nn examination for 
discovery.] — Held : a “ nrevlous ” or 
" former ” statement within Buskat- 
chewan Evidence Act, R. S. S., 1920 
(c. 44), SB. 32-34. — Mayfield Rural 
Municipality, No. 406 v. London Sc 
Lancashire Guaranty & Accident 
Co. OF Canada, (1927J I D. L. R. 403 ; 
[19271 1 W. W. R. 67 ; 21 Bask. L. U. 
283.— CAN. 

PART V. SECT. 8, SUB-SECT. 2.— B. 

k i. Questions tending to show 

had character — Directed to prove issue 
in case.] — Evidence Amendment Act, 
1925, 6, 12 (r), provides that a person 
charged & ijailed os a witness in pur- 
suance of this Act shall not be asked. & 
if asked, shall not be required to answer, 
any question tendlog to show that ho 
Is of bad ch£umcter : — Held : questions 
not directed to show an accused’s bad 
character, but to prove his guilty 
knowledge, which was one of isHuep, 
are not inadmissible, bocau>M3 they 
may also tend to show his bad cha- 
nicter. — R. v. Baxter, 119271 W. A. 

S. U. 321.— AUS. 

PART V, SECT. 8, SUB-SECT. 2. - 
C. (a). 

n i. 7'o shake evidence given hy j 

witness .] — Evidence of a provloiiM state* 
meut inconsistent with tbo testimony > 


of a witness is not admissible as ovi- 
deiu^e on the Issues to be decided in the 
action, but can only bo looked to to 
noutrulUo or out down the ovhleuco 
given by the witness. — Hammer v. 
S. Hoffnuvo & Co.. Ltd. (1928). 28 
8. It. N. S. W. 280 ; 45 N. 8. W. W. N. 
71.- AUS. 

PART V. SECT. 8, SUB-SECT. 2.— 
0. <b). 

6168 i. Tsitler written hy witness .] — 
V' here a telegram Sc a letter were 
dispatched shortly after a sale of 
goods by the scflors* agent to his 
employers recording bis vereioi* of the 
transaotiou : — Held : not corrobora- 
tion of tho agent's oral teHtimony, 
although they might oompoteutly bo 
referred to for the purpiwe of t^^stlng 
his oredlbillty. — O iboon p. National 
Cash RKomTER Go., 11925] 8. O. 500. 
—SCOT. 

PART V. SECT. 9. SUB-SECT. 1. 

6206 1. Whether neeesmry.] McNaii 

f. Cf)WARi), 119251 4 D. L. R. 712; 

11925) ! D. L, H. 741.— CAN. 

5211 1. W full institutes corroboration 
— Whether letter written hy urttnesn-- 
A hoot time of event in qurptum .] — 
Held a Uilegram Si a letLir despatched 
shortly after a sale of goods by tho 
fMdlors’ agent to liih empluyerH recording 
his version of tho transaction were not 
oorroborulion of the agent’s oral 
testimony. — O ihson p. National Oabh 
KKfMH’rEU Co.. 1192.51 8. C. 500.— 
SCOT. 

6211 Ii. hJvidence of fact essential 

to HveresH oi jmrty.] — 'I’he corr«d>oratlori 
roqulreil by Evidence Act, K. H. O. 
1914, c. 76, H. 12, must be of something 
essential to be shown b(3fore pitf. can, 
upon his own evideiu^e, obtain a decision 
in his favour upon the cause of action 
be Is setting up. Evidence which is 
consistent with two views corroborates 
neither. Tho corroborating evidence 
must bo of some fact esHential to tho 
success of pItf.. though It Is not required 
that all such facte bo corroborated. — 
Elgin v. 8tubbs, (1928) 2 D. L. R. 
838 ; 62 O. L. H. 428.— CAN. 

•f. Of teleiitume conversation,] — A 
person who hears a telephone con- 
versation may give ovldeiico to corro- 
borate the person whom he waa with 
& who was tho actual speaker. — 
Hanron V. Gleaner, Ltd., [1925] 
3 D. L. R. 189.— CAN. 

PART V. SECT. 9, SUB-SECT. 4. 

0 (p. 494) 1. .1 — ^The rule, that 

claims against tho estate of a deceased 
person require to be corroborated by 
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5S09a* .] — ^Pamn v. Pontino, No. 5571a, 

post. 

5818. Add, Annotation : — ^Apld. Palin v, Ponting, 
[1930] P. 186. 


5820. Add, Annotation ;-^pld. Pcdin f. Ponting, 
[1930] P. 186. 

5888a. .] — Oakbs v. Vzzell, No. 4815a, 

ante. 


Part VI. — Expert Evidence 


5408a. Limitation of volume of evldenoe.] — ^In 

cases involving expert evidence the ea^ert 
advisers of the parties, whether legal or 
scientiOc, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
(Tomlin, J.). — Graigola Merthyr Co., 
Ltd. V, Swansea Corpn., [1928] Ch. 81 ; 97 
L. J. Ch. 129 ; 43 T. L. R. 600 ; on appeal, 
[1928] Ch. 235, C. A.; [1929] A. C. 344, 
H. L. 

5408b. 8, P, A.-G. v, Ringwood Rural District 
Council (1928), 92 J. P. 66 ; 26 L. G. R. 
174. 

54080. Limitation of number of expert witnesses.] — 

In cases involving expert evidence only twa 
experts are to be heard on each side, unless 
the judge is satisfied that by reason of special 
circumstances justice cannot be done without 
hearing further expert evidence. This rule 
does not exclude either side from calling any 


one to speak to matters he has seen, even 
though an expert, but In such a case the 
examination must be confined to matters of 
fact, & such person must not be treated as an 
expert witness. — Graigola Merthyr Co., 
Ltd. V, Swansea Corpn. (1926), 71 Sol. Jo. 
142 ; euhaequent proceedings, [1928] Oh. 31, 

5407a. Only medical witnesses — Not research 

student in toxicology.};— Nightingale v, 
Bipfen, Hewitt v. Bippen (1925), 18 
B. W. C. C. 368, C. A. 

5483. Add, Annotation : — Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 

5468. Add, Aniwtaiion : — Consd. United States 
Shipping Board v, St. Albans Ship, [1931] 
A. C. 632. 

6479. Add, Annotations : — Consd. Buerger v. 
New York Life Assce. (1927), 96 L. J. 
K. B. 930. Refd. R. v, Moscovitch (1927), 
138 L. T. 183. 


Part VII. — Evidence by Affidavit. 


5498. Add, CUatiom 94 L. J. Ch. 73 ; 132 L. T. 
540. 

6528a. Proceedings on which affidavit made 

no longer pending.] — Cathoijc Publishing 
& Bookselling Co., Ltd. v, Wyman (1863), 
1 New Rep. 468 ; 7 L. T. 849 ; 11 W. R. 399. 


5547a. .] — Warner v. Mosses, No. 

6254, post, 

5570. Add, Annotation : — Folld. Palin v, Ponting, 
[1930] P. 186. 

5571. Add, Annotation : — Folld. Palin v, Ponting, 
[1930] P. 186. 


other evldonce than that of pltf., 1b a 
rule of practioe rather tliau of law, Sc 
l8 only applied where the onus of proof 
roHtH upon pltf.. Sc has no application 
where the onuB of proof of the (acts 
which determine tlie Isaue or iseuee 
involved reetH upon the represontative 
of the deoeaaod periiou. — T amara Tb 
Anqianoi V. Treadwell, [1026] N. Z. 
L. R. 693.— N.Z. 


o (p. 494) ii. ,1—PlEPKR 

ZtNKANS (1927), 60 O. L. R. 443. — PAN. 

o (p. 494) Ui. .] — B. made a 

claim agtUnBt the oBtate of C.. deceased, 
for aorvioes rendered, which was 
allowed by the surrogate Judge of 
probate : — Held : setting anide the 
deoisiou with cKiste, under R. S. c. 107, 
the evidence of B. was inadmissible 
in support of his claim . — Ht Condon 
Estate (1890), 26 N. 8. R. (16 R. & G.) 
208.— CAN. 


0 (p. 494) Iv. .1 — In re Mallows, 

Flrtohkr V. Intestate Estates Cura- 
tor (1926), 39 W. A. L. R. 02.— AUS. 

0 (p. 494) V. .) — Although a trial 

Judge ought not to disallow a claim 
against the estate of a deceased merely 
beoauae tho olalmant*8 sTidenoe is not 
corroborated, nevertheless be should 
examine suon ovideuoe with oare. Sc 
even susploion, Sc should not allow the 
claim umess ooinpletely satisfied of its 
truth.— Johnson e. Berry, [1928J 4 
D. L. R. 286 : 11928] 2 W. W. R. 410 ; 
22 Saak. L. ll 403.— CAN. 

0 (p. 494) vl. .)— Re Lui*. [1928] 

1 D. L. K. 72.— CAN. 


6 (p. 494) vli. — ^.1 — Batubt e. 


Trusts & Guarantee C3o., [1031] 1 
D. L. R. 600 ; affg., [1930] 3 D. L. R. 
625 ; 65 O. L. R. 315.— CAN. 

f (p. 496) i. Claim made up of 

separate items.] — Gerard v. Hudson, 
[1928] 1 D. L. R. 839.— CAN. 


PART V. SECT. 10, SUB-SECT. 2.— 
C. (a) Iv. 

I i. .1— CUVILLIKR V. THIBODO 

(1849), 6 U. C. R. 328.— CAN. 


PART VI. SECT. 1. 

m. Read now ** 5408o I.** 

n. Read now *' 5408oii.** 

0 . Read now *‘64030 ill." 

5403o iv, Conduction of Ontario 

Evidence Act, s. 10.1— BUTTRUM v, 
UDELL. [19251 3 U. L. R, 45 ; 57 
O. L. R. 97.— CAN. 

s. For “ Conflict of opinion as to 
value ” read ” Conflict of opinion — 
Ilutu of court — CovflitA of opinion us 
to value,** 


■ i. Hat r. Bain. [1935] 

2 D. L. R. 948.— CAN. 


s il. .1 — Where a case is 

oompUcated by the introduction of 
opinion evldenoe, particularly in oases 
where the testimony is that of medioai 
men, it is the duty of tho Judge to 
arrive at his own conclusion after 
oarefnlly oonsiderlng the evldenoe of 
the experts, & it is not enough for him 
to say, ** I doubt cannot resolve 
the aonbt because an expert also 
doubts.** — Bennett V. Peatos (1925), 
57 O. L. R. 833.— CAN. 
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sg. Weight of evidence,] — William 
Hamilton Manufacturing CJo. t>. 
Victoria Lumbering & Manupaotub- 
ING Oo. (1896), 26 S. C. R. 96.— CAN. 

th. .1 — Guelph Worsted Spin- 
ning Oo. V. Qoei-ph Corps., Guelph 
Carpet Mills CJo. v. Guelph Corpn. 
(1914). 30 O. L. R. 466 ; 18 D. L. R. 
73 ; 6 O. W. N. 761.— CAN. 

sj. .} — Tbe law makes no 

distlnotion between the evidence given 
by experts Sc that irtven by ordinary 
witnesses : the testimony of experts 
must bo approclated 8: weighed by the 
ots. In tbe same manner as that of any 
other vituess. A Judgment would 
therefore be wrong, if based upon tbe 
sole fact that the suoceHsful part had a 
greater number of exports testifying 
on hla behalf. — ^hawtnioan Engi- 
NEERINO Co. V. Naud, (1929J 4 D. L. R. 
57 : S. C. R. 341.— cAh. 

PART VI. SECT. 2, SUB-SECT. 1.* 
6406 i. What witnesses ma/y tts heard 
— ^A’tirse.) — A nurse's evidence, as to 
the physical oondltion of a ohild. Sc her 
opinion as to its sufferings : — Held : 
admbt-^’ible as an expert up to a oertain 

S oint. — H bpenstal v. Mebbitt (1895), 
3 N. B. R. 91.— CAN. 

a i. Dlstanee aX tiAfeh gun held,} 

— R. V. Prbbprb (1890), 82 N. B, R. 
174.— CAN, 

PART VII. SECT. 1. 

•k. AS proof of settlemeni of action .) — 
The question whether or not an action 
has Men settled should not be disposed 



▼ol. zzn.— Bfldttioe. Ciiii S 571 a--^ 08 a. 


5571a. .] — On the trial of a probate action in 

which a will was propounded in solemn form 
neither of the attesting witnesses could be 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 
litigation was admitted as evidence of 
execution & the state of the will when 
executed. — Palin v. Pontino, [1930] P. 185 ; 
99 L. J. P. 121 ; 143 L. T. 23 ; 46 T. L. R. 
310 ; 74 Sol. Jo. 234. 

5676a. J — Ex p. Stephens (1848), 11 L. T. 

O. S. 162. 

5878a. .] — The jurat of an affidavit of 

the due taking of an acknowledgment had 
an interlineation in the body of it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 
having expired. — Re Tierney (1855), 16 
0. B. 7(51 ; 24 L. T. O. S. 2(50; 139 E. li. 
025. 

5880a. : .] — Re Tierney, No. 5873a, 

ante, 

5951a. In material part of affidavit — Proof 

of time of erasure.] — The ct. allowed a cer- 
tificate oi acknowledgment & affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwitlistandiug an 
erasure in a mat-erial part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment &, affidavit were taken & 
sworn. — Re Bingle (1854), 16 0. B. 449 ; 
2 C. L. 11. 1793 ; 23 L. T. O. S. 177 ; 139 
E. R. 500. 

6052a. .] — Anon. (1839), No. 6108a, poni, 

6058a. No commissioner avafiabj^.] — lie 

Groom, No. OOOfia, post, 

6056. Add. Annotation : — Foild. Re Eastern Unifed 
Assce. Corpn. (1928), 72 Sol. Jo, 353. 


6056a. .] — Re Eabtsbk United Assur- 

ance Oorpn. (1928), 72 Sol. Jo. 363. 

6066a. Notary public — No eommlsstoner avail- 
able.] — The ct. allowed a certificate of 
acknowledgment under Fines dc Recoveries 
Act, 1833 (c. 74), s. 84, to be filed under 
B. 85 where the affidavit verifying the cer- 
tificate was sworn before a noWy public in 
the Hebrides, as the affidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland. — JBd Groom (1869), 17 
W. R. 689. 

6081a. .] — Re Street (1846), 2 C. B. 304 ; 

135 E. R. 987. 

6081b. .] — Ex p. Stephens (1848), 11 L. T. 

O. S. 152. * 

6083. Add, AnnotaHon : — FoUd. Re Eastern United 
Assce. Corpn. (Ig28), 72 Sol. Jo. 353. 

6088a. S. P. Be Eastern United Assurance 
Corpn. (1928), 72 Sol. Jo. 363. 

6092a. .] — Re Crawford (1847), 4 C. B. 

020; 130B. R. 063. 

6096a. Italy — British minister.] — The ct. refused 
to direct the proper officer under Finos & 
Recoveries Act, 1833 (c. 74), to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Fhjrenco, it not appearing that 
there was any difficulty in getting it sworn 
before some i>roperly constituted authority 
at that place . — He Dunsany (1849), 7 C. B., 
119 ; 137 B. R. 49. 

6108a. .] The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a married wc>inan resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officers for taking 
affidavits in America, also as to the 
identity of the comrs. - Anon. (1830), 3 Jur. 
125. 


of on affldavitfl. where the evidence 
Is conllicting. — P ulkrabek v. Puliv- 
RAUFK (Alta.), 11927] 4 1). L. H. (i3/j ; 
{19271 3 W. W. R. 239.--CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 

r i. CourUy Courts Act, H. S. M., 

1918 (c. 44), 8. Effect o/.]— U. v, 

Guyot, 11927] 1 D. L. n. 101 ; lid 
Man. L. It. 178; {1926] 3 W. W. It. 
684.— UAN. 

PART VII. SECT. 6. 

■1. Affidavit on application for eecurity 
for cods — lliaht to require production of 
documads — lielating to defence.] — On a 
cross -examination on an affidavit in 
snpport of an application for security 
for costs, the deponent can be required, 
without an order by a judge to do so, to 
produoe documents relating to the 
defence alleged in the affidavit, even 
though such crosa-examination is held 
before the statement of defence is 
filed. — College Brand (5lothkh Co., 
Ltd. V. Brown Sc Fitzpatrick, [1928] 
2 D. L. R. 602; (1928J 1 W. W. R. 778; 
28 Aita. L. K. 363.— CAN. 

PART VII. SECT. 11, SUB-SECT. 2.- A. 

•m. Affidavit on rule nisi — 

IntUuled differenny from rule — Jiight 
to amend.)— Where the heculing of an 
affidavit, on which a rule nisi was 
obtained, differed from the heading of 
the rule nisi, the ct. gave leave for the 
affidavit to be amended so as to agree 
with the rule nisi. — Ex p, Higgs, Re 
Smith's Newspapers, Ltd. (1927), 28 


S. R. N. S. W. 85.— AUS. 

PART VII. SECT. 11, SUB-SECT. 7. B. 

6904 1. What is an irUerlocvtory trro^ 
reeding— Aoi an amdicatuni far jrro- 
hibUion.] — An upmfca.tiou for pro- 
hibition is not an Interlocutory motion ; 
hence, under K. 15. Rule 392, statements 
made on iiiforinatiou & belief in the 
affidavits hied thereon arc not admis- 
sible. — Beaijchkne & Peltikii V, 
Gunson, [1928] 3 D. L. R. 092 ; 11928] 2 
W. W. R. 497 ; mb rum. Ex p. Bkap- 
OUENE, 50 Can. CJrlm. Cas. 57.— CAN. 

f i. Where struree a corpora- 

tum.] — An affidavit which stat^jH that 
deponent has lM3©n Infoiimid by a 
oertuiu Incorporated co. Js objection- 
able. l»ccauso a corpn. lK)ing a purely 
legal entity is IncHpable of itself appro- 
faenrling facts or giving Information, Sc 
it can do so only by one or more of its 
officers, &. such offitjor or officers shun Id 
I>e mentioned .' — Ro Mintz, Malouk 

V. Mini’Z. 119.-50] 2 D. L. H. 777 ; I 

W. W. R. 198 ; 24 S. L. R. 290 ; 1 1 
C. B. R. 227.— CAN. 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

6022 ill. .}— Affidavits 

sworn before an attorney, wlio is a 
partner of eounsel engaged in the cause, 
but not otherwise connected therewith, 
may be read.— W 'ilde v. Crow (1861), 
10 C. P. 406.— CAN. 

PART VII. SECT. 12, SUB -SECT. 2.- A. 

p j, Proof of appointment of 


notary .] — The proper method of proving 
the appointment of a notary public 
is that provided for by Boskatehe- 
wan Evldenc^e Act, s. 7, but where 
no (ddwtlon Is raised at tlie trial to the 
method of proof used thereon leave 
to lllo the necoHsary proof was given. — 
Advangk-Rumely Thuehhkr Co. v, 

I ZoMAJi (Hask.), 119291 4 D. L. R. 05 ; 

1 2 W. W. R. 544.- CAN. 


PART VII. SECT. 12, SUB-SECT. 2.— 
B. (0). 

6076 i. JuSlU'c. of the peace — New 
South WattH.]— An affidavit taken 
before a justice nt the pesee In Now 
Houth WaJos, but without any cjertffi- 
eate annexed tiiut the pfirsun before 
whom It was sworn was duly arithorlsoil 
to mlrninlHter oaths in New Houth 
Wales, may bo umul in evl<lenco in the 
cte. of tlic Irish Free Htat<5.— -Api'LKBK 
V. Mtukhe, 11931] I. It. 286. - IR. 

6080 i. Camrnissionrr — New Guinea.} 
- -Upon the hearing of a suit for dissolu- 
tion of marriage the ct. accepted an 
affidavit purporting to have been 
sworn in the mandated territory of 
New Guinea before a comr. of the 
central ct. of the territory for taking 
affidavits Sc l>oaring a certificate imdor 
the seal of that ct. that there was no 
comr. of the supremo ot. of Victoria 
or notary public resident in the 
territory* — Cunningham v. Ci nning- 
ham, (19291 V. L. R. 232 ; 119291 

Argus L. K. 211.— AUS. 
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OasM 6001— 6881a. English and Empibe Digest Suffleuent. 


Part VIII. — Evidence 

6201. Add, Annotation : — Consd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1029), 141 
L. T. 676. 

6260a. To issue pleaded.] — Pltfs. in an action 

for passing off, in which they complained of 
the get-up of defts.’ goods os calculated to 
deceive, asked for a commission to take 
certain evidence in Australia showing actual 
deception. It was alleged that defts.* goods 
were sold in Great Britain, & also were 
expoii/ed to Australia for sale by retail. 
There was no allegation of actual deception 
in the statement of claim. Two affidavits 
were lilod by pltfs. in support of the applica- 
tion : — Held : upon the pleadings it would 
not be open to pltfs# to give evidence of 
actual deception, on the present state of 


out of Court. 

the pleadings, & on the materials before the 
ct., pltfs. had not given any sufficient reason 
for issuing a commission. — ^W hitb, Tomkins 
& CotTRAGE, l/TD. V. UNITED CONFECTIONERY 

Co., Ltd. (1914), 31 B. P. C. 286. 

6862a. .] — ^Macaulay v. Glass (1902), 47 

Sol. Jo. 71. 

6561a. .] — Re Tierney, No. 6873a, ante 

6683a. Witness out of the Jurisdiction.] — 

Appointment of an examiner to take orally 
the evidence of a witness residing out of the 
jurisdiction of the ct. — Crofts v. Middleton 
(1862). 9 Hare (App. 1) XVIII. ; 22 L. J. Ch. 
706 ; 20 L. T. O. 8. 189 ; 1 W. R. 74 ; 68 
E. R. 766. 

6743a. Application after Judgment entered.] — 

Cobbold V, Garrett, [1929] W. N. 16. 


Part IX. — Action for Perpetuation of Testimony. 

6831a. Depositions In action to perpetuate testimony.] — Anson v. Tooth & A.-G., [1917] W. N. 234 ; 

143 L, T. Jo. 177. 


PART VIII. SECT. 1, SUB-SECT. 1. 

• 6170 vi. .] — Nation A i. Tj usT 

Co. V. PoiiTKiiFUCLD, [1931] 2 W. VN 11. 
456.— CAN. 


6176 X. .1 — Koubi V, NfiME- 

ROVSKY, [1927 1 4 D. L. R. 928 ; 11927] 
3 W, W. 11. 867 ; 37 Man. L. K. 9.— 
CAN. 


■n. Applicallon on motion to add 
defendarU — No ffrounda shottm for addi- 
Hbnk V. Caklino Kxfoht 
Brew. & Malt Co., (1928) 1 D. L. It. 
634 ; 61 O. L. K. 405.— CAN. 


PART VIII. SECT. 1, SUB-SECT, 5— E. 

6266 III. .1 — AVhero there is 

DothlTur to show that deft, adminis- 
trator Is not lawlully & properly, 
according to his ordinary course of 
life, entitled to be away from 
Saskatohowan, ho may obtain an order 
for bis own examination d-e benr. esse 
In the forelgrn Jurisdiction wherein ho 
resides. — JaoqukS v. Jacques, [1928] 
1 W, W. U. 447.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 6.— F. 

m i. .1 — Williams 6c Williams 

e. Fraser (1925), 36 B. C. K. 481.— 
CAN. 


a I. .1— Rc Weingaupkn. [1925] 

2 I). L. 11. 1036 : 5 C. B. R. 600.— CAN. 


PART VIIl. SECT. 1, SUB-SECT. 5.— G. 

• i. .] — BuRRouaHH V. Inter- 
colonial Gold Min. Corpn. (N. S.) 
[1927] 3 D. L. R. S71.— can. 

PART VIII. SECT. 1, SUB-SECT. 5.— H. 

6388 Iv. Party.]— 

PnANiNDA Krishna Dott v. Pra- 
MATHA Nath Malia (1927). I. L. It. 
55 Oalo. 748.— IND. 

1 1 , JUness of plaintiff ,] — Unde** 

Supremo’ Ct. Ord. 37, r. 6 (B. C.)» 

^ 't!. may, on the srrounds of serious 
U08S, obtain leave to issue a writ of 
oommlstiion to have his ovidonoe taken 
for use on the trial before the time for 



PART VIII. SECT. 1, SUB-SECT. 6.— I. 

6861 vl. .] — Short v. Guelph 

& Ontario Investment & Savings 
Society, (1930] 2 W. W. II. 21 ; 2 
D. L. II. 986 ; 24 S. L. R. 422.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 6.— 
B. (a). 

r 1. .] — The onus of establlshlne: 

that an examination on commiHsion 
of a party outside the Jurisdiction Is 
“ necessary for the purposes of 
Justice is on the party applying for 
the order. — Staples w. Milofp (Man.) 
[1927] 2 D. L. R. 847; [1927] 1 

W. W. R. 435.— CAN. 


PART VIII. SECT. 1. SUB-SECT. 6.— 
B. (o). 

6408 i. Of neceasUy of examination — 
Belief of deponent .] — Evidence based on 
information & belief, if the grounds 
thereof are siiffloiontly stated, is admis- 
sible on an application for a commissloii 
to examine witnesses out of the jurisclic- 
tlon of the ct. — Sydney Ferrif>3, Ltd. 
r.S.S. Tahiti (1928), 28 S. R. N. S. W. 
307 ; 45 N. a W. W. N. 74.— AUS. 


PART VIII. SECT. 2, SUB-SECT. 1.— C. 
6628 i. What must be included — 


Names of unfnesms.] — There is no rigid 
rule that such names must be given in 
the order for the commission. — 
Watkins (J. R.) Co. v. Caftkrky, 
[1926] 3 D. L. R. 806 ; 11926] 2 

W. W. R. 588.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— D. 

6640 i. What must be inserted — 
Names of tcif7trss«s. ) — There is no rigrld 
rule that such names must be riven in 
the commission. — Watkins (J. R.) 
Co. r. Caffkrkt, [192.5] 3 D. L. R. 
805 ; [192.5! 2 W. \V. R. 688.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— A. 

6681 vi. .] — Held: whereas in 

the present cose* evidenoo had been 
taken on commission & no objection 
had been laised, & the matter to be 
proved was purely formal, the ot. was 


entitled to acoept tho evidence as 
primd facie sufficient. — S opwith Avia- 
tion A, Enoinkerinq Co., Ltd. v, 
Magnus Motors, Ltd., [1928] N. Z. 
L. R. 433.— N.Z. 

80 . May be put in by other side .] — 
Gainers r. Canadian northern Ry. 
Co., [1925] 3 I). L. K. 309.— CAN. 

PART VIII. SECT. 4. 

m i. For use of foreiqncourt.] — Under 
Poreitrn Tribunals Evidence Act, 1856, 
tl»e ct. Is empowered to order the 
examination of witnesses within its 
Jurisdiction, whose examination is 
a[)piied for by a ct. of competent 
Jurisdiction in a foreign country. — 
Lord Advocate, The i^xmoNKR, 
11 925] S. C. 508.— SCOT. 

PART VIII. SECT. 6. 

6739 I. Whether allowed to successful 
party — When order obtained by consent.] 
— A commission to examine a witness 
was granted of consent of parties 
in a cose in which proof bad been 
allowed by the sheriff -substitute. Tho 
allowance of proof was {Subsequently 
recalled by the sheriff, whose decision 
was affirmed on appeal. While the 
appeal against tho sheriff's interlocutor 
was pending, the commission was 
executed : — Ifcld : In this particular 
case, the expenses of obtidning & 
executing the commiHsiou fell to be 
allowed, in respect that it had been 
granted of consent. — G ilchrist a. 
National Cash Register Co., [1929] 
S. C. 272.— SCOT. 


PART IX. SECT. 2. 

•p. To prose teedamenfary capacity — 
Will made before testator found insane.] 
— A suit will lie at the instanoe of on 
insane testator in his lifetime, to 
perpetuate testimony as to his tosta- 
mentary capacity at the time of bis 
will, made before ho was found insane. 
— Rantcbn tr. Pkarce (1927), 27 8. R. 
N. S. W. 410 ; 44 N. S. W. W. N. 123.-- 
AUS. 
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VoL XZn.-ETid«nM. Cases 6864-6888. 


Part XI. — Colonial and Foreign Law. 


6864* Add, Annotation : — Apld. R. v. Moscovitch 
(1927), 44 T. L.R. 4. 

6865. Add, Annotations : — Apld. R. v, Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivackv. Spivack (1930), 99 L. J. P. 52. 

6866. Add. Annotation : — Reid. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6867. Add, Annotation : — Reid. Rcpublica do 
Guatemala v, Nunez, [1927] 1 K. B. 069. 

6869. Add, Annotation : — Refd. Inverclyde r. 
Inverclyde, [1931] P. 29. 

6872. Add, Annotations : — Reid. Re Anneeloy, 
Davidson tj. Annesloy, ( 19201CMi. 692 ; Buerger 
V, New York Life Assce. (1927), 06 L. J. K. B. 
980. 

6874. Add, Annotation : — Consd. Buerger t'. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6876a. .] — Pltf. divorced her husband in 

France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for allhiony if he would 
promise tr; assist her when he should be in a 
position to io so, unless in the meantime she 
had married a wealthy man or had ceased to 
live a chaste life: — Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so os to 


allow further proof of the French law. — 
Dknnistoun V. Dennistoun (1925), 09 
Sol. Jo. 476. 

6896. Add, Annotation : — Refd. Buerger v. New 
York Life Assce. (1927), 90 L. J. K. B. 930. 

6900. Add, Annotation : — Apld. R. r. Moscovitch 
(1927), 44 T. L. B. 4. 

6901. Add, Annotation : — Refd. R. v, Moscovitch 
(1927), 138 L. T. 183. 

6906. Add, Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. R. 468. 

6907. Add. Annotation : — Refd. Re Visser, Holland 
V, Drukker, [1928] Ch. 877. 

6916. Add. Annotation : — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6917. Add, Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. K. 468. 

6917a. As to law of Russia.] —I *hrhy 

V . Equitable Life Assce, Society op United 
States of America (1921);, 45 T. L. R. 468. 

6918. Add, Annotations: — As io (1) Refd. R, v. 
Moscovitch (1927), 138 L. T. 183. As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J, K. B. 930, 

6923. Add. Annoiaiion : -Refd. Buerger v. New 
York Life Assce. (1927). 96 L. J. K. B. 930. 

6928. Add, A^inotaiion ; — Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K, B. 930. 


PART XI. SECT. 1. 

tq. Jurisdiction to order.] — Held: 
even if it woh within the power of the 
ot. to examine Bireign wiitUm law 80 
as to ascertain what that law was, it 
was always competent, if the ct. con* 
siderud it neoefisary, to order a proof 
of foreign law, whether written or 
unwritten. — UiooiNsr. Kwixo's Tiics- 
TKRS, 11925] S. C. 440.— SCOT. 

PART XI. SECT. 2. 

n i. .1 — The Supremo Ct. 

of Canada Is bound to take Judicial 
notice of the laws of all the provinces 
of the Dominion.— Ca.n'adian Pa<tfic 
Ry. Co. V. Pauknt (1917), 8(5 L. J. 
P. C. 123.— CAN. 

q I, .} — The cts. of one country 

do not take judicial notice of the laws 
of another comitry ; they must be 
proved like any other fact. — W alk Kit- 
viLLE Bkkw. Co. V. Mayrand, (1929] 
2 D. L. R. 945 ; 63 O. L. R. 573 ; 
revaa., [1928] 4 D. L. R. 600 ; 03 

O. L. If. 5.— CAN. 


PART XI. SECT. 3. 

0369 vi. .] — The canon 

law of the Roman Catholic Church is 
foreign Jttw, wiiieh must be proved as 
a fact & by tlx testimony of export 
vvltncsKos according to tiiti woll-Hcttlcd 
rulcH as to proof of foreign law. Tiic 
foreign law applicable U> a coho must 
be taken from the Ktatciiient of tlio 
tjxport witness as to wimt tlio law' is, 
& not from text-books or codes 
referred to by him. — O’Callaohan 
V. U’SULLIVAN, 11925] 1 1. K. 90. 

— IR, 

PART XL SECT. 4,‘ SUB-SECT. 2. 

6890 XV, .]— The general 

foi’clgn law is presumed to be tJie 
sauio as om* own ; U, the onus of 
proving that It is different Is on thOHl^ 
who contend that It is. -Kky v. Kky, 
[1930] 3 D. L. It. 327 ; 65 O. L. Jt. 
232,--CAN. 

PART XL SECT. 6, SUB-SECT. 2. 

• i. .] — The opinion of a 

lawyer alone docs not prove the law — 


he must bo io a poBition to testify that 
such is in fact the law. — W khtoatk v. 
Hauujs, [1929] 4 D. L. R. 043 ; 64 
O. L. It. 358.— CAN. 

b 1, Holder of position rerpiirino 

knowledge of law.] — In order to prove 
the law a foreign country It Is not 
ncctjsmiry that the witness should be a 
lawyer aet-iially practising Ills pro- 
fesslou in that country ; but, Inasiuuoh 
as foreign law is a question of fact 
whieli must l>o proved us any other 
fw'X by a (umipctent & quaJilled wit- 
ness, any person wlioso occupation 
iriakes it ne<;essary for him to have 
knowledge of tlie law' of such forelfm 
country may be a com potent & quali- 
flfjd wllnCHs, tlie eompettuiey &. iiualifl- 
CHtiori of hucIj witness Isdng a mutter 
for the apprc^iutlon of tlie ct.*- (lOLU 
r. UKINBLAIT, 11929] J 1). Jj. ]{. 959; 
S. (J. R. 74 : affiL, 45 Quo. K. U. 136 ; 
revsg.t (,;ue. S, C. 17.- CAN. 

PART XL SECT. 8. SUB-SECT. X. 

6939 xi. .l-iiLTON V. McKay 

(1874), 24 C. P. 94.- CAN. 
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▼oL ZZnL Ouea le-ieSft. 


EXECUTORS AND ADMINISTRATORS. 

Part I. — The Office of Executor or Administrator. 


16« Add* Annotation : — ^Refd. Palin v. Pontine, 
[1980] P. 186. 

17a. .] — In the Goods of Evans (1923), 128 

L. T. 609. 

17b. Appointment written in margin.] — An 

appointment of exors., written vertically in 
the margin of a will, excluded from the 
rebate, there being no signature at the 
ottom of the clause in the margin. — In the 
Goods of Tookey (1847), 6 Notes of Cases, 
386. 

64a. S. P, In the Goods of Coles (1871), L. R, 2 
P. A D. 302 i 41 L. J. P. & M. 21 ; 26 
L. T. 852 ; 36 J. P. 120 ; 20 W. R. 214. 

Annotation : — ^Refd. Foundling Hospital v. Crane (1911). 105 
L. T. 187. 

68a. .] — In the Goods of Way, 

[1901] P. 346 ; 71 L. J. P. 13 ; 86 L. T. 643 ; 
17 T. L. R. 758. 

188. Add* Annoiotion : — Folld. Re Hack (A.) 
(1930), 109 L. T. Jo. 284. 

188a« Effect of death of husband in wife’s 

lifetlme.h-ite Hack (A.) (1030), 169 L. T. Jo. 
284. 

184a. Grant to trustees of settlement as special 
executors — Incapacity of one — Fresh grant to 
continuing special executor — Jointly with 
ordinary executor.] — Probate of the will of 
deceased was granted to A .7.1. his exor. 
save & except settled land vested in deceased 
settled previously to his death A rUf*- by bis 
will. Deceased appointed no special exor. 
At his death the tinsteea of the settlement of 
the land were C. D. & E. F., a grant of 
probate was made to them as special exors. 
limited to the settled land. Before the 
administration of the estate was complete, 
C. D. became incapable of acting in the 
trusts A. B. was appointed in his place 
for the purposes of the Settled Land Act, 
1926. On motion to revoke the grant of 
probate to the special exors. & for a fresh 
grant limited to the settled land to E. F. 
^ong with A. B. ; — Ordered that the grant 
of probate limited to the settled land be 
revoked & fresh probate granted to E. F., 


power being reserved to C. D. to apply for 
probate onhia recovering capacity, & it was 
further ordered under Administration of 
Estates Act, 1926 (c. 23), s. 23 (2), that A. B. 
be appointed as a special personal repre- 
sentative in respect of the settled land 
jointly with E. F. & that the grant to E. P. 
after it had passed the seal be noted accord- 
ingly, the security, if any, to be given by 
A. B. to be settled by the registrar. — In the 
Estate o/Clh’ton, [1931] P. 222 ; 100 L. J. P. 
121; 47 T. L. R. 618. 

184b. Reservation of power to 

apply on recovery of capacity.] — In the Estate 
e/CuFTON, No. 134a, ante* 

150. Add* Annotation : — Reid. Jenkins v* Jenkins, 
[1928] 2 K. B. 601. 

151. Add. Annotation : — Reid. Jenkins v* Jenkins, 
[1928] 2 K. B. 601. 

152. Add. Annoiaiicnis : — Apld. Re Coinberbach, 
Saunderson v* Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [1928] 2 K. B. 601. 

163. Add. Annotation : — Generally^ Refd. Jenkins 
w. Jenkins, [1928] 2 K. B. 601. 

154a. Appointment of one of several makers of 

promissory note.] — During the lifetime of 
testator the exor. named in his will &> tliroe 
other persons made a joint & sevt^ral pro- 
missory note payable to him. After tlio 
death of testator & pi*obat<i of the will the 
exor. brought an action on the promissory 
note against one of the other makers thereof : 
— Held : the action was not maintainable, 
inasmuch as the effect of j>Itf.*8 appointment 
OB exor. was ( 1 ) at common law that the debt 
was discharged by release at the <late of the 
death of Uistator, & (2) in equity that it was 
discharged by payment at the date of probate, 
so that in either case the debt ha,«l ceased to 
exist before the action was brought. — 
Jknkxns r. Jenkins, [1928] 2 K. B. 601 ; 97 
L. J. K. B. 400 ; 139 L. T. 119 ; 44 T. L. R. 
483 ; 72 Sol. Jo. 319, D. 0. 

166a. Appointment of wife of debtor.] -- Re 

Pkice V. Price (1879), 11 Oh. D. 163 ; 


PART I. SECT. 1. 

■X. Nature of offtce.] — The office of 
exor. is an admiulstrativo appointment, 
not a benefit, & a widow who has been 
appointed extrix. under her husband's 
will is not bound to elect between 
accepting the office & cialmiug her 
legal rights. — Smart v. Smart. [19261 
8. O. 392.-HBCOT. 

PART I. SECT. 2, SUB-SECT. 1. 

ty. PuhUo Trustee.] — Testator, domi- 
ciled in the Irish Free State, appointed 
the Public Trustee to be his exor & 
trustee : — Held : neither the Irish 
Pnblio Trustee nor the English Public 
Trustee oould noomt the appointment. 
— /n the Goods of hmon, [19281 1. K. 
168.~IR. 

PART I. SECT. 8, SUB-SECT. 1.— C. 

ss. RiifiU of testator to detegaie.Y— 
Re Clbohobk, [1931} 2 D. L. R. 865. — 
CAH. 


PART I. SECT, 8. SUB-SECT. 2.— 
A. (a). 

42 V. .1 — Testator be* 

Queatbed two farms of land to F. & T. 
ill trust for his wife Sc family ; bo 
dlrecLotl that the farms should Ikj sold 
Sc that the proceeds should be divided 
by his oxors. Th« will contained no 
appointment bf oxors. ; — Held : that 
F. Sc T. were entitled to probate as 
oxors. according to the tenor, --/n the 
Goods of Dhumm. [1931] N. I.— IR. 

47 i. a. Re Maubat Estatb 
(Sask.), [19271 3 W. W* R. 18.— CAN. 


PART I. SECT. 8, SUB-SECT. 2.— 
A. (b). 

so. Unit^ersal legatee — Trust to dirrUle 
between legatee dt oOters.] — A will 
reading, 1 bequeath all my estate 
to Mrs. 8. to be alvidcd equally among 
Mrs. 8 . Sc her brotbenf Sc sister " : — 
Held : not to conHiltute Mrs. 8. an 
extrix. according to the tenor of the 
vrill.—lic McMillan, [1925) 3 W. W. R. 

1 


584.— CAN, 

PART I. SECT. 4, SUB-SECT. 1. A. 

sd. Appointment of exeouiitrs for New 
Xealandj/ropertp li- rxeevUtrs for English 

? troperty — ErohfUe granted to ZeO' 
and exeemUirs.] Whoro tostator dies 
domlofled In Kngland, leaving property 
in Now Zealand Sc in England, Sc having 
by hiM will ar»polnl/Od Hopapalo exons, 
to deal with his Now Zealand Sc Ids 
Kiigllfsh propoi-ty, a ct. In Now Zoaland 
may grant probatt^ to the New Zealand 
oxors. In rospoct of the property within 
the Jurisdiction, reserving leave Ui the 
English oxors. to apply in England for 
probate in respect of the r^^malnder of 
the property. For the purpose of 
facilitating the latter appln. tlio Now 
Zealand ct. may permit the removal 
from its fUo of the original will upon 
condition that an exact copy of such 
will, certified by the llcd^trar, bo left 
upon the file of the local ct. — Re 
Whiohton, [19291 N. Z. L. R. 06.— N.Z. 



Cases 166 a- 427 . English and Empikb Digest Supplement. 


48 L. J. Ch. 478 ; 40 L. T. 668 ; 27 W. R. 
008, C. A. 

18511, .] — Jenkins v, Jenkins, No. 154 a, ante. 

Iglu, After intermeddling.] — An indi- 

vidual & a bank having been appointed exors. 
&; ti-ustees under a wUl. the individual exor. 
intermeddled technically with the estate, & 
both of them 8ub8e<juently refused to act as 
exor. or prove the will. By a codicil testator 
directed that in the event of a “ vacancy 
occurring “ in the office of the individual 
exor. & trustee whether from death, resigna- 
tion, refusal to serve, inability to act, or 
otherwise,” one of two named persons, in 
the order named, should fill the vacancy. 
The fir^ named person renounced : — Held : 
the ct. was entitled to appoint one of the 


substituted exors. & probate was granted 
to the second named person on his applica- 
tion. — In the Goode of Freeman (1931), 48 
T. L. B. 1 ; 76 Sol. Jo. 764. 

209a. S. P. Anon. (1806), 12 Ves. 4 ; 33 E. R. 2. 

Annoiation : — Bold. BrowcU v. Hold (1842). 11 L. J. Ch. 272. 

288* Add. Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

258. Add. Annotation : — Ae fo (1) Refd. Jenkins v. 
Jenkins, [1928] 2 K. B. 601. 

206. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

427. Add CUationa : — Moore, K. B. 146 ; e\4b 
nom. Russel v. Prat, 1 And. 177 ; on appeal 
(1589), 1 Leon. 193, Ex. Ch. 


PART I. SECT. 9. 

202 I. Jurisdidion to release — Surro- 
gate c(mrt.\—A. Hiirrogate ct. judge has 
no power to make an order roleu«iiig 
oxors. “ from their’ exomhip.**— -lie 
Drnton Ehtatr (Saak.), U«201 3 
W. W. R. 18G.-*CAN. 

0 1. .l—Under the dlscrotiomry 

power fftvon him by Truatoo Act, 
K. 8. 3.. 1020 (0. 70), 8. 71, Uio Judge 
appointed a Jiitllclal trustee in plaw of 
an oxtiHx. — S mall v. Paokaiu), [19251 
1 W. W. R. 807.— CAN. 

4 (p. 46) I. Executor— Detdring 

to be released — Co-exccuior nreeasary 
voxty .] — When some of Bovoral co- 
expro. apply to be released from the 
trust, the ct, will reoulro the other co- 
exoru. to be brougnt before the ‘t. 
before they will refer It to a master to 
report on Bultablenoaa of persouh to bo 
HUbstltutcd.— Re Tobi.v's 1^'^statk 
( 1858), 3 N. S. H. (2 Thom.) 338.— CAN. 

1 (p. 40) ll. Conduct of co- 

erenUor jjrr Judicial to trust property.] — 
On the appln. of an exor. held that an 
order should go for the removal of Ills 
oo-exor. ou the ground that the latter s 
conduct had boon such as to 
ondungt^r the trust property, although 
nothfug In the nature of fraud or dis- 
honesty was Imputed against him. — 
He SoMKiwET Kstate, (1028J 2 

W. W .R. 697.— CAN. 

se. Contested motion — Costs of .] — 
The costs of a eoutostod motion, for 
the removal of an administrator & 
the appointment of another In his place, 
should not be taxed as between solr. 
& client. — lie Gammon Kstatk, 1*avnr 
V. Gammon, 11027] 2 D. L. R. 005; 
[1927] 1 W. W. R. 500 ; 38 B. C. U. 
153.~^AN. 

&f. Order for made upon originating 
notice. — Direction to pass accounts — 
<C* replace trust fund.] — An orthT under 
Truatro Act, It. 8. O. 1027, o. 150, s. 30. 
for the removal of an exor., may now 
be made summarily upon originating 
notice. An ortlor removing an exor. 
& trustee illrocted him to pass his 
aooouuts. It was not denied that ho 
wajp liable fur the loss or Jeopardy of a 
oonsiderable sum of money. He made 
a claim for the stiitutory compensation 
for his sorvioea which was not admitted ; 
& be Teas required, pending the taking 
of the acooxmts, to replace the trust 
fund for which he was not able to show 
any security In hand. — lie PATrKRSON, 
[1928] 3 D. L. R, 197 ; 02 O. L. R. 
255.— CAN. 

PART I. SECT. lOJSUB-SECT, 1.— C. 

274 la. S. P. PuBUo TnusTififi v. 
REOieTRAR-GENKnAL OF LAND, [1927] 
N. Z. L. It. 839.— N.Z. 

PART 1. SECT. 12, SUB-SECT. 1. 

•g. What amounts to renunciation — 
RtgM reserved to infant to come in dr 
trroir.] — Probate waa granted to adult 
oxors., rtMiervlng to infant exor, a 
right to be admitted to exooutorahip 


upon attaining majority : — Held : as 
the Infant exor. had not declined to 
prove the will, & his riglit to prove was 
reserved to him by the letters probate, 
his minority did not prevent his taking. 
—lie Gracey (1928), 63 O. L. K. 218.— 
CAN. 

PART I. SECT. 12, SUB-SECT. 5.— A. 

d i. .] — The ct. in a proper case 

will allow an exor. who has renounced 
probate to retracir his renunciation. — 
Tie. P'OSTKR, [103Q] N. Z. L. K. GO.- ■ 

N.Z. 

PART I. SECT. 13, SUB-SECT. 2. 

n 1. .] — The exor. named 

In a will represents the estate of 
dooeased for all piu*po 80 s, even before 
probate of the will is taken out. The 
taking out of probate establishes the 
wlU from the date of the death of 
testator, & thereby all Intermediate 
acts <»f the exor. in connection with the 
estate are vaJidatod. — Meohhaj v. 
Krishna Chandra Bhati'acharji 
(1023), I. L. U. 40 All. 280.— IND. 


PART I. SECT. 13, SUB-SECT. 8.— B. 

471 i. General rule .] — Although an 
exor., who elects to act, may bo sued 
before probate, the ct. has no juris- 
diction over a person as exor., who has 
obtained a grant of probate in a foreign 
country, imless there wore assets of 
testator wltliln the Jurisdletion at the 
time of his death, iu respect of which 
the ot. may reasonably assume that the 
exor. will clothe himself in due course 
with the necessary reprcsentaLlvo 
character by an appiioation for probate 
or the resealing of the foreign probate. 
— Naqel V. UovoH (1927), 27 S. U. 
N. S. W. 418 ; 44 N. S. W. W. N. 121.— 
AUS. 


PART I. SECT. 14, SUB-SECT. 3.— A. 

bl. .] — Letters of administration 

relate back to the death of the intestate 
so as to eaab(p the administrator to 
bring action in respect of matters done 
between the death & Ws appointment. 
— Dok d. McKinlay r. Eluott (1851), 
3 Nrtd. L. R. 180.— NFLD. 


PART I. SECT. 14, SUB-SECT. 8.— 
B. (b). 

ih. Liability on agreement — Entered 
into before grant .] — Larry v. Baker 
(1802), 7 Terr. L. R. 146.— CAN. 

sk. Action on life assurance policy .] — 
PJtf., the only cliild of J., who on 
Sept. 30, 1920, as the ro^t of an 
accident, died, intestate & a widower, 
oommenoed this action on Nov. 26, 
1926, upon an accident Insuranco 
policy Issued by defts. upou the life 
of J. Pltf. was not named as bone- 
flolary in the policy. On May 0, 1927, 
while the action w'os pending, pltf. 
obtained from a Surrogate Ct. letters 
of administration to the estate of J., &, 
when the aotipn came on for trial. In 
1928, applied for leave te amend the 

S rooeedlugB by describing himself as 
tie. administrator of the estate of J. : — 


IJeld : the amendment should be 
allowed & pltf. awarded Judgment tor 
the amount of the policy. The letters 
of administration related back so as to 
validate the action already commenced 
by pltf. — Johnson v. General Aco. 
Ass^^E Co., 119291 1 D. L. ll. 597; 
63 O. L. R. 296.— CAN. 

PART 1. SECT. 15, SUB-SECT. 2. 

g i. .J — Held : the sale of the 

reversion In a term of years, under a 
fi. fa. on a Judgment against an exor. 
de son tori, was a valid sale as against 
the rightful odmliiiHlrator. — Bain v. 
McIntyre (1867), r C. P. 600.— CAN. 

613 i. nights of buyer from executor 
de son tort .] — Truhts & Guarantee 
Co. V. Eej^os, [1930J 3 W. W. H. 241 ; 
4 1). L R. 1032; revsg., [1030] 3 
D. L. R. 985.— CAN. 

si. On whom binding — Third party — 
Estoppel.] — Where a buyer of goods 
under a conditional sale agreemeut 
iuduoos a buyer ot the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. de 
son tort ot the original seller in settle- 
ment of his, the first buyer's claim, ho 
will not be allowed, iu an action against 
such second buyer, to deny the 
authority of the exor. de son tort to 
take over the good.^. — Larson v. 
Coates (Sask.), 110261 4 D. L. R. 561 ; 
[19261 3 W. W. R. 307.— CAN. 

km. Administrator of estate — 

Onus on administrator.] — Deft, hod 
bought three horses & other ariinials 
under a conditional sale agreemeut. 
The present action was brought by 
the administrator of the seller for the 
balance dne under the agreement. 
Deft, pleaded that the exor. de son tort 
of the seller bad taken the horses in 
satisfaction of the indebtedness out of 
the possession of a man to whom deft, 
bad sold them. The authority of the 
exor. de son tori to take the chattels 
& so bind the administrator was 
established by a prior decision In an 
action by the deft, herein against the 
buyer from him. There was no evi- 
dence herein as to what the exor. 
de son tort did with the chattels : — 
Held : the burden of proving that the 
exor. de son tori had complied with the 
terms of the agreement & of Conditional 
Sales Act os to retention of the chattels 
& notice of their sale was on pltf. 
herein, the administrator. — National 
Trust Co., Ltd. v. Larson, [1928] 
3 W. W. R. 723.— CAN. * 


PART I. SECT. 15, SUB-SECT. 4.— 
B. (a). 

m i. .1 — In an action by a 

creditor of a deceased against an exor. 
de son tort it Is proper to sue deft, as 
executor as well as personaliy, & if 
pltf. establishes hls claim the Judgment 
should be that the amount thereof be 
paid out of the assets of deceased. If 
deft, have so much, 4:, if not, then out 
of deft. 'a personal assets. — B urns P. 
& Co. V. (Skrnu, 11928) 4 D. L. R. 
854 ; [1928] 3 W. W. R. 294.— CAN. 
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Part II. — Probate and Letters of Administration. 


718a. ,] — Chamberlain r. Agar 

(1813), 2 Ves. & B. 259 ; 86 E. R. 317. 

AnnotaHon : — field. Brig8:B v. Penny (1849), 3 De O. & Sm. 

585 . 

784a. .] — In the Goods of Sergeant 

(1872), 26 L. T. 609 ; 36 J. P. 696 ; sub nom. 
In the Goods of Serjeant, 20 W. R. 872. 

774a. S, P. In the Goods of Barber (1886), 11 
P. D. 78; 56L.T.894; 35 W. R. 80. 

784. Add, Annotation : — Held. Lai Chand Marwari 
V, Mahant Ramrup Gir (1025), 42 T. L. R. 
159. 

858. Citahon For “ 34 Ch. D. 177 ” read “ 24 
Ch. D. 177.” 

884. For ** Will proved In France. V* 

read “ Will proved In France.]** 

885. For “ .]** read “ 

911a. Who Is — Holder of office appointed 

executor.] — Where the holder of an office has 
been appointed exor., the person entitled k) 
probate is the holder of that office, not at 
the time when the will was executed, but at 
the date of testator’s death. — in the Estate of 
Jones (1927), 43 T. L. R. 324. 

912. Add, Annotation : — Consd. In the Estate of 
Dinshaw, [1930] P. 180. 

924a. .] — Ot. of Probate Act, 1857 (c. 77), 

8. 73, confers wide powers on the ct. Under 
it an exor., not willing or comi)etent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Mief3.'isonce on the 
part of an exor, with regard to the estate of 
his testator is a gi*ound for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, A; had mad<‘ an agreement with 
the universal legatee that tlie will should not 


be proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct. — In ' the Estate of 
POTTIOARY, [1927] P. 202 ; 96 L. J. P. 94 ; 
137 L. T. 266. 

931. Add, Citation: — suh nom. In the Goods of 
Hett, 6 Jur. 350. 

931 a. Failure to prove will.!— 7n the 

Estate of Potticary, No. 924a, ante, 

931 ) 1 ,. ,] — Whore pi’opeity was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that ho was unfit, 
although he resided in England & apparently 
was competent & not unwilling to act. — 
hi the Goods of Ray (1926), 96 U. J. P. 37 ; 

ion T m 


AntuiUiHon .— field. In Uit Estate o/ Potticary, [1927] P. 202. 

93ga. ,] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evi<ienco as to the contents^ of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
estahlishcd, & its conten^ ore shown to have 
included a clause revoking previous papers, 
tliose papers ai*e no long(^r testamentary from 
the moment of such execution. 

(2) Declarations of tostator made after 
execution of the will ai*ft not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory r(?c|uireniont<8 as 
to execution ; but they are admissible to 
prove the contents of a paper otherwise 
shown to have been properly executed, & 
no longer in existonce, — B ark well v. Bark- 
%VELL, [1928] P. 91 ; 44 T. L. R. 207 ; 72 
Sol. Jo. 69 ; sub nom. In the Estate of Bark- 
WETX, Barkwkli. V. Barkwbli,, 97 L. j. P. 
53 ; 138 L. T. 526. 


PART II. SECT. 1, SUB-SECT. 1.— 
A. (a). 

697 i. CtnvftrucHcm of documents - 
Only for purposes of admission to prO' 
5 tt/C.J-~NANDKI 8 JIOKE LaL V. PAflCPATI 

Nath Sahu (1928),!. L. R. 7 Pat. 39G. 

—IND. 


PART II, SECT. 1, SUB-SECT. 1. - 
A. (b). 

703 i. For letters of admin istrat con 
— Grant ri'fiuirrd to assist prosecution 
of claims abroad .] — ]t ia not the duty of 
the ct., by determining tl<o abatract 
q\iefjt<ion who Ir the deceaRcd’w proper 
representative, to assirit Hiicb repro- 
scntalivo to prosecute claluw to iitlos 
& property abroad . — In the Goods of 
CAitfPBKLP Wilson*, [1929] S. It. (Q.) 
69.— AUS. 


PART II. SECT. 5, SUB-SECT. 6. 

r I. Photostai copy.] — In 

the Goods of Tracey, Le.vnon v. 
Gray. [1931] I. R. 374.— IR. 

IT tl, yfrui proved in SwcAen.] 

— When a will lias Ixsen probated, or 
recogulscKi as a valid will, in a juris* 
diction other than a British country 
or a State of the United States of 
America, probate may bo granted by a 
Surrogate Ct. in .Saskatchewan upon 

S rodnotion of a copy of the will & of 
^0 decree of probate or other act of 
recognition thereof, & without requiring 
further evidence of its validity. The 
extract In question herein, fmm the 
records of a District Ct. in Sweden, & 
the sworn translation thereof, quoted in 


the jiidgniont, held admlHRlble In evl- 
d<?nco on an appln. for lottorn of 
adminintratiou with the will amioxod 
of the entato of n husband who with bis 
wife had oxccut43d a joint wIJl In 
Sweden . — lie Bkroman, 11928 ) 1 

W. W. R. 601 .— CAN. 

r iii. Will proved In Scot- 

land.]— Ee CLAZY. 11928] 2 D. L. R. 
971 ; [19281 1 W. W. U. 974.— CAN. 


PART II. SECT. 6, SUB-SECT. 11. 

■n. Where suspfcioa arises only as to 
particular provisions .] — In all cuhoh in 
wlilcli a will h prepared under olrcum- 
Ktantres wiifoh raise the suspicion of the 
ct. that it dries not express the mind 
of testaUir, it is for those who pro- 
pound the will tf> remove that suspicion, 
& it is only when that has been done 
that the onuK is thrown on those who 
oppose the will to prove fraud or undue 
infiuonerr. Where the provision arises 
only as to one particular provision 
w'hich Is Bcverable, & that gtwplelon 
is not removed the ct. can admit the 
rest of the document to probate. — 
Sarat Kumari Dbbi V , Sakiu Chanp 
(1928), I. h, R. 8 Pat. 382.— IND. 


PART II. SECT. 6, SUB-SECT. 1.— A. 

o I, .J — Probate may be 

grant^ to an extrix.. oven though 
at the date of testator's death & of tiio 
application she woe resident out of the 
Jurisdiction ot the ot . — Re Wallen, 
11928] N. Z. L. R. 729.— H.Z. 

8 


PART 11. SECT. 6, SUB-SECT. 1.— 0. 

f i, AUeytdion of uruhic in- 

fluence .] — An aMcgatlr>n that the ap- 
poiiiimont of a poi'sou as exor. under a 
will 1 h Invalid « of no effect liecauHO 
such person censed or proeui’rnl the 
will to bo written, Is InHuiliolent to 
sustain a claim to net aside the appoint- 
ment. — fcjMfTB V, Riru (1924), 4o 
N. L. R. 381. B. AF. 

PART II. SECT. 6. SUB-SECT. 3.— B. 

949 ill. — AllcsUitian clause not 

retul by vninesHfjs.]-- A will w’as pre- 
pared for a test/itor by his brother, 
who was sole b(*nofiehiry. 1’be will 
was wllne.ssod in an hottd lounge by 
two walfors, wlm gave evidence at the 
trial tx> the effort that Uio (sxocut on 
was Informal. 'I’he brother Ac his wire, 
wJio wore jirosent at the time of the 
execution, gave evidtmoe to tlie eiie<it 
that the wUI had been duly executed. 
The evidence of the attesting wltnpiwea 
was found te be unreliable : — HeUl : 
notwithstanding the attestation claiejo 
was not read by the attesting wlt- 
riessoa, the presumption In favour of 
duo excfjntion applied. Also, no 
ground of suspicion being suggested, 
except that the will was prepared by 
*V executed In the presence of the sole 
beneflclarv, A t here being no evidence 
to show tliat this beneficiary exerted 
anv Influence, the presumption was 
not displaced. — lie Spicer, Executor 
Trustee & Aoency Ck). OY Hoimi 
Australia, Ltd. t>. Morris, [1929 j 
S. A. S. U. 28.— AUS. 



CaaM EkOLISH and EicPIRE DiOSST SnPPDEHENT. 


058ft. — — Oakes v. Uzsceix, No* 968a, post . 

068ft. .J—One of the attesting ^tnesses 

' of the execution of a will must always be 
called by the party propounding the docu- 
^ tuent. The attestmg witness is then the 
witness of the ct., & tne party by whom he is 
called may cross-examine to' disprove a 
statement made, or evidence rfven by him, 
which appears to be hostile to due execution.' 
— Oakes v. Uzzbll (1931), 100 L. J. P. 99 ; 
47T.L.R.678; 75 Sol. Jo. 643. 

970. Add. Annotation: — Consd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

986. Add. Annotation : — Retd. Palin v. Ponting, 
[1930] P. 186. 

991. Add. Annotation: — Reid. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

992. Add. Annotation : — Reid. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

998a. .] — ^Where there is a defect in the 

attestation clause, the evidence of one 
witness is required. But where an affidavit 
is necessary to account for alterations, & 
where two witnesses are r^uired to make 
an affidavit, A these join in one affidavit, 
both shall depose to tne execution (Sib H.. 
Jennbb Fust). — In the Goods of Batten 
(1849), 2 Bob. £ccl. 124 ; 7 Notes of Cases, 
288 ; 163 £. K. 1264. 

1011a. . .] — In the Goods of Brining 

. (1870), 22 L. T. 630 ; 34 J. P. 694. 

1016. Add. Annotation : — Reid. Barkwell v. Bark- 
well, [1928] P. 91. 

1017. Add. Annotation : — Retd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1018. Add. Annotation : — As to {1) Reid. Barkwell 
V. Barkwell, [1928] P. 91. 

1019. Add. Annotations: — As to {1) Refd. Bark- 
well V. Barkwell, [1928] P. 91. Genially, 
Refd. In the Estate o/ Jessop (1924), 132 L.T. 

1022a. .] — Barkwell v. Barkwell, 

No. 938a, ante. 

1031a. Will gnawed by rats.] — A will torn 

, in pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will.— iJTHBRiNGHAM v. Ethbr- 
INGHAM (1646), Aleyn. 2 ; 82 E. R. 883. 


1081b. that wfil useless .] — Inihe Goods 

of Lego (1848), 6 Notes of Oases, 628. 

AnrwtaltUm: — Diirtd. Wliarraui v. Wbairam (1864), 8 Sw. 
A Tr. 301. 

1031c. Accidental destruction.] — 'The ct. 

will not admit the draft of a wllf, which has 
been inadvertently destroyed, to probate 
on motion. — In the Goods of Body (1865), 
4 aw. A Tr. 9 ; 34 L. J. P. M. A A. 65 ; 164 
E. R. 1418. 

Annotation Apld. Be Sainsbury (1896), 12 T. L. R. 428. 

lOSld. Destruction by third party — ^After 

testator*8 death.] — ^A. devises lands to several 
persons, A after his death, one who was a 
friend to the heir at law, snatches the will 
out of the exor.*s hands A tears it in pieces. 
The pieces being gathered up, A stitched 
together, a bill was brought to establish the 
wUl, A decreed the devisees to hold A enjoy, 
A the heir to convey to them. — ^BLainbs v, 
Haines (1702), 2 Vem. 441 ; 23 E. R. 883 ; 
sab nom. Hayne v. Hayne, Dick. 18. 

Annotations : — Consd. Davies v. Evans (1851), 4 De G. A Sm. 
440. Reid. Gowgill V. Rhodes (1863), 33 Bear. 310. 

1081e. .] — ^A will destroyed after 

death of testator, who had consented to its 
destruction before his death. A copy 
admitted to probate. — In the Goods of Carter 
(1843), 2 Notes of Cases, 105. 

AnTtoiaiions : — Distd. Wharram v. Wharram (1864), 3 Sw. 
A Tr. 301. Refd. In the Goods of Legs (ISiS), 6 Notes 
of Oases. 528. 

10311. Without testator’s knowledge.] — 

A will destroyed in the lifetime of testator, 
but without his knowledge ; substantiated 
A admitted to proof. — TrevelYan v. Tre- 
velyan (1810), 1 Phillim. 149 ; 101 E. R. 
944. 

Annotations : — Distd. Wharram v. Wharram (1864), 3 Sw. 
A Tr. 301. Retd. Lister v. Smith (1863), 3 Sw. A Tr. 282. 

D. Other Cases. 

See case, infra. 

1042. Add. Annotation: — As to (1) Consd. In the 
Estate of Birkby (1929), 73 Sol. Jo. 656. 

1044. Add. Annotations: — As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 204. As to (2) Apld. in the Estate of 
Musgrove, Davis v, Mayhew, [1927] P. 264. 

1164. Add. Annotation : — Consd. in the Estate of 
Plant, WUd v. Plant, [1926] P. 139. 

1191. Add. Annotation: — Generally^ Refd. Robins 
V. National Trust Co., [1927] A. C. 615. 


PART II. SECT. 6, SUB-SECT. 8.— Q. 

1008 i. Testator deaf dvmb.J — 

Olrctimstances In which probate of an 
alieGred win of a deaf A dumb person 
wan refused. — Be Ewbn (Dbobasbp). 
(10271 N. Z. L. R. 881.— N.Z. 


PART 11. SECT. 6, SUB-SECT. 5.— B. 

t036 1. Proof of oimtcnts — Need of 
stringent proof.] — Be Pkkrt, [1925] 1 
D. L. R. 930 ; 66 O. L. R. 278.— CAN. 


PART II. SECT, 6, BUB-SECT. 5.— D. 

•n. wm in custody of English Probate 
Court — Sealed dr certified phidographic 
copy.] — l^rocecdinns wore mstitutca to 
prove a will in solemn form. The will 
hod already iK^en admitted to probate 
In En^iana A was depotdted in the 
Principal Probate Heilstry of the 
High Cowt, London. The English 
l»robate ot,, having been reQuested to 
allow the will to bo produced at the 
trial of tl»e action in the Irish Free 
State, I'efused, on the ground of 
absence of jurisdiction : — Held : 
aocondarj' eyidcnce of the will could 
be given, A a aealed A certified photo- 
graphic copy wa« admitted. — L yons 


& Blknnbrhassktt V . Chalmers, 
[1919] I. R. 674.— IR. 


PART II. SECT. 6, SUB-SECT. 8.— A. 

• 0 . Nature of proof required .] — The 
proof oeoeasary to eetabllnb a will is 
not an absolute or conclusive one. but 
such proof as would satisfy a prudent 
man. — Subbnpha Nath Chattbrji 
V . Jahnavi Craran Muichbbji (1928), 
1. L. R. 56 Oalo. 380.— IND. 


PART II. SECT. 6, SUB-SECt. 8.— B. 

1068 i. Wherever ground for 

suspicion.] — Howie v. ChatTkrton, 
[19261 N. Z. L, R. 695.— N.Z. 

1068 U. .) — The burden of 

proof as to the execution A the testa- 
mentary rapacity of testator at the 
time of the execution of a will Uee upon 
its propouuder who has to explain away 
the flusplcious circiunatanoes appearing 
in the case. — Surbnbra Nath (?aAT- 
TERji c. Jahnavj Char an Mctkbkhji 
(1928), 1. L. R. 66 Calo. 890.— OAN. 


PART 11. SECT, e, SUB-SECT. 9.— A. 
■p. Non^compNanoe urUh WiBs Act, 

4 


B. S., 1923 (c. 146), s. 15.]— Application 
refused.— Re Oox, [19271 1 I3. L. R. 
441 ; 69 N. S. R. lol— CAN. 


PART II. SECT. 8. 

1288 i. Double grants — Discouraged.] 
— When a will appoints one exor. for 
general purposes & another one for 
limlied purposes, only one grant should 
be made, A the respective powers of 
the two exois. should be distinguished 
therein. The ct. should disoourage 
double grants, A r^u the applioation 
for probate made by either exor., the 
other one should be cited.— Ra Madhat 
Estate (Sask.), [1927] 8 W. W, R. 18. 
—CAN. 


PART II. SECT. 9, SUB-SECT. 4. 

1241 i. ITAcn knowledge d: approval 
presumed ^ — Lidstonb v. MoWilliams, 
11931] 3 D. L, R. 455.— CAN. 

PART 11. dECT, 9, SUfB-SECT. 6.— A. 

1244 1. Exorcise of inihtenoe must be 
proved .] — Mubbat v. Haylow, fl987] 
8 D. L. R. 1036 ; 60 O. L. R. 629.— 
CAN. 
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1847ft« — .V-Lamkin V. Babb (1762), 1 

Lee, 1; 161 B, B. 1. 

1871, Add. Annotaiion ; — Retd. Bobins v. National 
Trust Oo., [1927] A. 0. 615. 

1294. Add. Annotations : — Retd. In the Estaie of 
Musgrove, Davis v. Mayhew, [1927] P. 204 ; 
Robins v. National Trust Co., [1927] A. C. 
616. 

1301a. .] — Testatrix having directed the 

person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subseq\iently she directed that three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wards read over to testatrix by the residuary 
legatee, & having declared herself satisfied, 
she executed it : — Held : although the 
residuary legatee was aware at the time of 
the execution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate, — Mitciieli. 
V. Gard (1863), 3 Sw. & Tr. 75; 82 L. J. 
P. M. & A 129 ; S L. T. 438 ; 27 J. P. 487 ; 
9 Jur. N. S 073 ; 11 W. R. 773 ; 104 E. R. 
1280. 

Annotaiion: — Rsfd. Guardhoueo v. Hlackburn (]8G6), 35 
L. J. (P. &M.) 116. 

1804. Add. Annotations ; - Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 204. 
Retd. Robins v. National Tioist Co., [1027] 
A. C, 615. 

1310. Add, Annotation ; — Refd. Re Beiliss, Poison 
V. Parratt (1929), 141 L. T. 246. 

1313a. .] — In the Esia'e of Austin 

(1929), 73 Sol. Jo. 646, 

1317. Add. Annotation: — As to (3) Refd. fn the 
Estate 0 / Musgrove, Davis v. Mayhew, [1927] 
P. 264. 

1318. Add. Annotation: — Reid. In the Estaie of 
Musgrove, Davis v. Mayliow, [1927] P, 204. 

1320a. .] — Where a will is propounded 

by the chief beneficiary under it, who has 
taken a leading part in giving instnicticjns 
for its preparation & in procuring its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion A clearly 
proves that testator approved the will. — 
VEIXASAWMY SERVAI V SiVAJiAMAN SEUVAI 
(1929), 57 L. R. Ind. App. 90, P. C. 

1851. Add. Annotation : — FoUd. Kitcat v. King, 
[1930] P. 260. 

1351a. .] — A testamentary paper headed 

“ Codicil to be attached to my wdll/* & pro- 
ceeding “ This is the last will & testament of 
A. B.” did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property x^assing. ITie 


same x>ax>6ir bore, in addition to the signature 
of the te^tor, the signatures of four persons, 
two of whom were beneficiaries under it ; all 
four signatures had been placed on the paper 
at the time of attestation, & there was 
evidence that the two bonefioiaries signed 
otherwise than as attesting : the 

words ** last will & testament did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses. — Kitcat v. 
King, [1930] P. 200 ; 09 L. J. P. 120 ; 148 
L. T. 408 ; 40 T. L. R. 617 ; 74 Sol, Jo. 
488. 

1367. Add. Annotation : — Distd. In the Estate of 
Caie, In the Estaie of Davis (1927), 71 Sol. 
Jo. 898. 

1369a. .] — The ct. directed that 

certain non-testamenta-ry w^ords of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge- 
ment from the will itself. — Re Maxwell 
(1929), 140 L. T. 471 ; 45 T. L. R. 216; sub 
nom. In the Estaie of Maxwell, 73 Sol. Jo, 169. 

1371a. the Estaie of Oaik (1927), 

43 T. L. R. 097 ; suh nom. In the Estate of 
Cate, In the Estate of Davis, 71 Sol. Jo. 898. 

1875a. Settlement — Identical bequests.] — Whore 

a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
require the wbol(3 of the marriage settlement 
to be set out in the probate, but only such 
extracts as wore necessary to explain the 
bequests. — In the Goods of GARWPrr (1809), 
33 J. P. 792 ; 21 L. T. 306. 

1383. Add. Annotation Consd. Jn the Estaie of 
Todd, [1920] P. 173. 

1388a. .] — Jn the Estate of Todd, No. 

1398a, post. 

1398a. Wills not Independent.] — If iesta- 

mentary pax>er8 arc iudepeiidcsnt, one dealing 
exclusively with property within the juris- 
diction & the other with property outside it, 
there is no obligation on a party j)ropo unding 
th(3 first to obtain probate of the second. 
3^00 c|uesiion is wi»eti»er the papers are inde- 
pendent or intoiMlependenb. 

Testator left two wills, one English, the 
other American ; the latter dealt exclusively 
with property outside the English jurisdiction, 
but t!»o two documents were interdependent 
witli regard to the residue, which was liable 
for English estate duty. The exors. of the 
two wills were different yversons. Testator 
had expressly directed that the American 
will should be “ x^robated in America: — 
Held: (1) the two wills & a codicil fx) the 
English will should all be proved in England ; 
(2) the document to bo retained in the 
English I’pobate Registry as evidence of the 
testamentary act of making the American 


PART IL SECT. 9. SUB-SECT. 6.— C. 

1271 I. Onus of proof— On ^rty 
aHeoina undue influmce.}~Iie McWil- 
liams <1980), 1 M. X^ B. 350.--CAN. 

PART U. SECT. 10, SUB-SECT. 3, 

b I. .1 — Where the drafteinaii of 

a will empowered by testator to use bis 
own judgment makes a mistake of law 
or error in drafting, testator la bound 
by tbe mistake, but where the drafts- 
man in doliig the merely ministerial act 
of copying what he thinks the testator 


hus written In his instructions inserts a 
word in error Sc the mistake is not 
brought to the notice of n^stator the 
word so Inserted must be oniittod from 
nrf^bate.— P krpktual Tkuotkb Co. v. 
Williamson* 0929), 29 S. IL N. S. W. 
487 ; 46 N, S. W. W. N. I5l,--AUS. 


PART II. SECT. 10, SUB-SECT. 4.— B. 

1369 I. Obfeetianatle TncUter — Uncon^ 
nected with testaa/nerUary dispositions — 
Scandalous or defaimaicry nudier .] — 
The Supreme Ct. has jurisdiction, to 

5 


be exercised with great care, to order 
that words in a will, which are scanda- 
lous or defamatory Sc In no way 
germane to the dispositions of the will, 
be omitted from tho prrjbate. 

Testator stated; '‘I make no pro- 
Yision for my wife on at'oount of 
her intomper/it© habits & other mis- 
conduct,” The ct. refused io order 
those words be omitted from tbe pro- 
bate . — Re O’Hbilly’b Will, 129271 
V. L. R. 533 : 11927] Argus L. R. 396. 
— AUB. 
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will should be an examined & sealed copy of 
that will, & after probate the original 
American will should oe handed out to the 
exors. named therein for probate in America. 
— In the Estate of Todd, [1026] P. 173 ; 05 
L. J. P. 106 ; 136 L. T. 381 ; 42 T. L. R. 
646 ; 70 Sol. Jo. 671. 

1410a. .] — In the Estate of Todd, No. 1308a, 

ante, 

1431a. Where minority interest.] — Re Herbert, 
No. 1883a, post. 

1431b. .] — Under Jud. (Consolidation) Act, 

1026 (c. 40), 88. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest. — Rc White, 
[1028] P. 76; 06 L. J. P. 157 ; 138 L. T. 68; 
43 T. L. R. 720 ; 71 Sol. Jo. 603, C. A. 

14310. Administrator pendente Ute.] — Be 

Price (1031), 76 Sol. Jo. 296. 

1468a. ‘‘Special circumstances. “] — This was 

an application by two nominees for a grant 
of letters of adnainistration of the estate of 
an intestate, whose next of kin were unable 
to agree on any one or more of them ad- 
ministering the estate. Being all sui juris, 
they signed an act of renunciation in which’ 
tliey consented to the appcts. taking the 
grant subject to the approval of the ct. It 
was submitted that though normally the ct. 
would make a grant only to kindred of an 
intestate, in “ special circumstances ” it 
would make a grant to stranger. The ct. 
exercised that power under sect. 162 of the 
Supreme Court of Judicature (Consolidation) 
Act, 1025 (c. 49), s. 162, as amended by 
Administration of Justice Act, 1928 (c. 26), 
8. 0 ; — Held : in the “ special circumstances ** 
the order w’ould be made as prayed. — Be 
MomiAN (W. A.) (1031), 146 L. T. 302 ; 47 
T. li. R. 452. 

1474. Add. Annotation: — Refd. Be Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Ch. 441. 

1485. Jdrf. Annotation: — Refd. Ormond Invest- 
ment Co, V. Betts, [1028] A. C. 143. 

1508. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1026] A. C. 444. 

1509. Add. Anyioiaiion : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1510. For “ Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 


(c. 39) — Whether citation ol husband neces- 
sary read “ Separation order under 

Summary Jurisdiction (Married Women) Act, 
*1895 (c. 39) — Whether citation of husband 
necessary.** 

1566. Add. Anjiotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1653. Add. Annotation : — As to (2) Consd. Be 
Mason (1928), 97 L. J. Oh. 321. 

1656. Add. Annotation : — Held. .4..-G. for Ontario 
V. McLean Gold Mines, [1027] A. C. 185. 

1701. After this case add : — 

Compare No. 177Sa, post. 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons interested 
in the life tenant’s estate who had been cited. 
— In the Estate of BoRDAsa, [1029] P. 107 ; 
08 L. J. P. 66 ; 140 L. T. 120 ; 45 T. L. R. 
52 ; 72 Sol. Jo. 826. 

Annotation : — Distd. In Vie Baiaie of Taylor, [1929] P. 260, 

1772b. .] — In the Estate of Birch, [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation: — ^Distd. In the Estate o/ Taylor, /1929] P. 260. 

1773a. Poor law ’ guardians — Administration ol 
estate of orphan’s deceased parent.] — By 
Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
m loco parentis in respect of an orphan child, 
& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the beneilt of the 
chM.—Re Peters (1029), 142 L, T. 328; 
46 T. L. R. 110 ; 74 Sol. Jo. 13. 

1774. Add. Annotation : — Refd. Be White, [1928] 
P. 75. 

1785. Add. Annotation : — Refd. In the Estate of 
Potticary, [1927] P. 202. 

1883a. During minority.] — Jud. (Consolida- 

tion) Act, 1925 (c. 49), 8. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals. 


PART II. SECT. 11, SUB-SECT. 1. 

sn. A pjmil from rcftisal to ffrarU.l - 
Ee Macdonald, U, v. Surkooatf. 
OOUHT JlJDUIfi (No. 2), [1930] 2 

1). L. H. 996 ; 1 W. W, 11. 261 ; 38 
Man. L. P. 471.~CAN. 

PART II. SECT. 11, SUB-SECT. 4.-— B. 
•p. To attorney of 

(Dec^easkd) (1920), 87 
B. 0. U. 240. — CAN. 

PART II. SECT. 11, SUB-SECT. 4.—C. 

1447 H. ,) — In the abRonoe 

of sr^ol olrounistauccHi, a sole 
administrator should bo appointed to 
the estate of deceased, rather than 
Joint administrators, even when the 
oiaimants are equal in deirreo of 
kindred to deceased. — S tonkt r. 
(1923), I. L. R. 2 Pat. 608.— 

IND. 

PART II. SECT. 11, SUB-SECT. 4. — 

a. (a). 

1596 U. Application by fanner 

iwmxnee for widow — English Boncon- 
fentiotis BusincM Ihdea, r. 28,1— After 


the refusal of a grant to the nominee of 
widow renounced her 
right to administer. & the nominee 
nwide another application based on the 
fact that ho was one of the next of 
Kin : — field : appet. being prior petem 
iV there being nothing In the circum- 
stances roquh^g a ^riot application 
or English Noncontentious Business 
Buies, r. 28, the letters of admlniskra- 
tion^rfwyld be granted to him. The 
Noncontentious Business Buies 
Jo, 33, 34, are in force In Baskat- 
Estatk (Sask,), 

PART II. SECT. 11, SUB-SECT. 4.— 
H* 

St. Preferred to offirUd administrator — 
(1903), ^ 

PART II. SECT. 11, SUBJECT. 4.— 

6 


r.. vj jxsrwavfxwm — 

> — Re Lblairb 

►. 9 B. O. R. 429.— CAN. 


represeydidive — Before suing out execu- 
tioa.]— Duffy v . Orauam (1869), 15 
Or. 647.— CAN. 

PART II. SECT. 11. SUB-SECT. 4.— M. 

am. Ex-convict,\ — A person who has 
been convicted of felony, & has served 
bis sentence. Is in the same position 
as If pardoned, & can be appointed 
administrator. — In Vie Goods of (}ole* 
MAN, [19261 I. R. 327.— IR. 

PART II.. SECT. 11, SUB-SECT. 6.— 

D. (0). ♦ 

1834 i. Conviction for killing in- 
testaie.] — A husband, who has been 
ponvloted of killing bis wife» who died 
Intestate, has no claim to her estate, 
& neither he nor his attorney is entitled 
to administer It.— ite Noblk (Sask.), 
[19271 1 W. W. R. 938.— CAN. 

PART II. SECT. 11, SUB-SECT. 6.— 

E. <o). 

aw. Rigid of next of km to he ap- 
pointed guarduin.] — Re Bsu. Eotatb 
(Sask.), [19291 3 W. W. R. 68.— CAN. 
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shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested ; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the case of in^lvency is to have a discretion 
to gi'ant administration to some person other 
than those interested in the residue. Under 
the latter sect, it is competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), s. 73. — Rc Herbert, [1920] P. 109 ; 
8vb nom. In the Goods of Herbert, 95 
L. J. P. 53 ; 136 L. T. 123 ; 42 T. L. R. 409. 

Annofalions :—C0JiaA. Hr White (lfl27). 43 T. L. R. 729. 

Dbtd. He White, [1928] P. 75. Conad. He Price (1931), 

75 Sol. Jo. 295. 

2056a. ^ .] — Testator made his will leaving all i 

his money to A. There was no appointment of 
an exor. A, moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circumstances the application failed, 
the persons entitled in ini^estacy taking the 
grant in priority to a legatee or devisee under 
Non-conten ious Rules, r. 119, operating 
since Jan. 1, 1920, in the case of an estate not 
wholly disposed of. — In the Goods of Gater, 
[1928] P. 128; 97 L. J. P. 70; 138 L. T. 
714 ; 44 T. L. R. 353 ; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178/ C. A. 

2327a. — — Fresh attorney appointed by 

surviving executor — Whether entitled to 
grant.] — Several exors. out -of the juris- 
diction gave a power to an attorney to take 
administration with a will & codicils annexed 
without reference to surviviu-sliip amongst 
the exors. The attorney took a icrant of 
administration & partly aclmiaistored the 
estate. The surviving oxor. appointed irosb 
attorneys. The ct. revoked the grant to the I 
original attorney &; made a fresh grant to the 
fresh attorneys. — In the Estate of Dinshaw. 
[1930] P. 180 ; 09 L. J. P. 118 ; 142 L. T. 
052 ; 46 T. L. R. 308 ; 74 Sol. Jo. 264. 

2398a. Where minority interest.] — He 1’rice ( 1931 ), 
75 Sol. Jo. 295. 

2436. Add. Annotation: — Refd. He Acdiillopoulos, 
Johnson v. Mavromichali, [1928] Oh. 433. 

2440. Add, Annotation: — Refd. Re Achillopoulos, 
Johnson v, Mavromichali, [1928] Ch. 433. 

2441a. .] — Where administration is taken out 

in this country by the attorney of a foreign 
principal in respect of English assets belonging 
to a foreign testator, & the forei^p principal 
is not by the law of the domicil an exor., 
but by virtue of his interest under tlie foreign 
will is chained by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will a«uthorise 
such administrator, after satisfying all Engl frh 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in bis 
hands to the foreign principal, whose receipt 
will be a good & sufficient discharge. In 
such a case the administrator need not issue ! 
any foreign advertLsements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal. 


who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 
— Re AcHnxopouLos, Johnson v, Mav- 
romichali, [1928] Ch. 433 ; 97 L. J. Oh. 240 j 
139 L. T. 02. 

2511a. .] — CoLLiss V. Hector (1876), 

L. R. 19 Eq. 338 ; 44 L. J. Ch. 267 ; 23 
W. B. 486. 

2518a. Solioltor of deceased defendant.] — On 

the death of a deft., the Ct. of Appeal directed 
his legal personal ropa|sentativo to bo added 
as deft. & dischargea an order which had 
been made appointing deceased’s solr. to 
represent his estate. — Hardy v. Holmes & 
Hprinz (1913), H. No. 1314 (iinreported), 
Y. S. C. P. 

2555a. Notice of appointment — Change of title of 
proceedings.] — W’iiero an order lias been 
made under R. H. C., Ord. 16, r. 40, appoint- 
ing a person to represent an estate, the order 
should be left at the Central Office for entry, 
& the person a])pointod should lllo a notice 
of his appointment & the name & address of 
his solr., & theiiceforvr'ard the title of the 
proceedings should contain the name of the 
person appoinU?d, described as “A. R., 
appointed by order dated, etc., tt) rei)re8erit 
the estate of V. 1). dc'ceased.” The person 
appointed will then bo entitled to bo repre- 
sented in ct. at th(5 hearing as a l>arty 
(Clauson, j .). — Re PiiOHSKH, Prosseu V, 
Griffith, [1929] W. N. 85. 

2585a. Trust estate vested in tenant lor life — 
Settled Land Act, 1925 (r. 18).|-- Where 
testator, dying in 1897, appointed his wife A. 
solo extrix. Vfc devised to tier for life all his 
real estate with remainder Ui B. in foe simple 
absolutely, A A. died in Feb. 1920, intestate 
A a widow, leaving no statutory next of kin 
A no trustees for the purposes of the above 
Act were ever appointed; — Held: B. was 
entitled und<;r .lud. (Consolidation) Act, 
1925 (c. 49), s. 155 (1), to a grant of limited 
administration in respect of such real estate. 
—Re Dalley (1920), 130 L. T. 223; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy — Settled 
Land Act, 1925 (c. 18), s. 20 (1)— Law of 
Property Act, 1925 (c. 20), Sched. 1., Part II., 
para. 6 (c).] — In the Estate of James (1920), 
102 L. T. Jo. 498. 

2585c. Settled land.] — Grants of probate to special 
exors. ore not to be confined to those persons 
whose qualifications fall witiiin Settled Land 
Act, 1926 (c. 18), s. 30 (1), A the effoct of 
that Act is not to limit the operation of 
Administration of Estates Act, 1925 (c. 23), 
88. 1, 13 & 22. — In the Estate of Gibbinqs, 
[1928] P. 28 ; 97 L. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. R. 230 ; 71 Sol, Jo. OIL 

2603a. .] — A will duly executed was on 

the death of testator in the custody of the 
sole exor., A univeiml legatee named in it. 
It was never proved, there not being at that 
time any property which could pass under 
it, A was subsequently lost or mislaid. No 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects of 


PART II. SECT. 12, SUB-SECT. 1.— 
B. (h). 

2165 I. Where estate insoheni — 
Assets assigned before death to executrix 


— Executrix neUher Tproving nor re- 
flouncing. ] — Held : letters of aclmlalnt ra- 
tion i\ith a copy of tho will annexed 
aboulU be granted to a duly appointed 

7 


Ryndicof t be creditor, who miffbt be one 
of Jtf« offleew. — He Randall. (19271 
V. L R. 53S : 49 A. L. T. 89 ; (19271 
ArgUB L. R. 895.~AU8. 
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deceased, liimted un^ the will, or an 
Authentic copy of it, shall be brought ihto the 
probate registry. — In the Goods of Johnson 
(1865), 11 Jur. N. B. 184. 

8618. Add, Annotation : — Consd. Be Oockell, Jack- 
eon V, A.-G., [1931] 1 Oh. 889. 

2619. Addt Annotation : — Oonsd. Be Oockell, Jack- 
son V, A.-G., [1931] 1 Oh. 389. 

2744a. Threatened breach — Surety entitled to apply 
to court — ^For relief by way of Indemnity 
against liability under bond.] — Be Andbbson- 
Bbioby, Harris e. Griffith, [1928] Oh. 290 ; 
97 L. J. Oh. Ill ; 138 L. T. 364, 0. A. 

2777a. .] — THoiiiPSON v. Judob (1864), 

2 Drew. 414 ; 61 E. B. 780 ; sub nom, 
Tomson V. Judge, 2 Bq. Bep. 1141 ; 23 
I^. J. Oh. 929 ; 23 L. T. O. S. 217 ; 2 W. B. 
674. 

2877. Add, Annotation: — ^Refd. Ormond Invest- 
ment Oo. V, Betts, [1927] 2 K. B. 326. 

2911. Add, Annotations : — ^Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. 0. 166 ; Jaeger Oo., Ltd. 
V, Jaeger (1929), 46 B. P. 0. 336. 

2979a. Twenty years after death of testator.] — . 

Administration revoked. — In the Estate of 
Musqrovb, Davis V. Mayhew, [1927] P. 2641; 
96 L. J. P. 140 ; 187 L. T. 612 ; 43 T. L. B. 
648; 71 Sol. Jo. 642, 0. A. 

8011. Add, Annotation : — ^Refd. Be Boss, Boss v, 
^ Waterflold (1929), 46 T. L. B. 61. 

8074. Add, Annotation : — Rt Id. Akt. Ocean v. 
Harding, [1028] 2 K. B. 371. 

3111. Add. Annotation : — Apld. Re Howden & 
Hyslop’s Contract, [1928] Oh. 479. 

8111a. Sale of English real estate.] — 

Scottish exors. with a confirmation resealed 
under Jud. (Consolidation) Act, 1925 (c. 49), 
8. 168, can make a good title to English real 
estate without the necessity of any separate 


nant in respect thereof. — Be Howdbn & 
Htslop’s Contract, [1928] Oh. 479; 97 
L. J. Oh. 318 ; 139 L. T. 309 ; 72 Sol. Jo, 
400. 

8125. Add, Annotation : — Oonsd. In the Estate of 
Plant, WUd v. Plant, [1926] P. 139. 

8126. Add, Annotation : — Apld, In the Estate of 
Plant, Wild v; Plant, [1926] P. 139. 

8127. Add, Annotations : — Oonsd. In the Estate of 
Plant. Wild v. Plant, [1926] P. 139. Refd. 
Thomas v, Jones, [1928] P. 162. 

8127a. .] — The proviso to R. S. 0., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the (chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will h codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from tiiat of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors,, they are entitled 
to their costs of the litigation out of the 
estate as between solr. &. client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or um’easonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1878 (c. 60), s. 49, repealed &: re- 
enacted by Jud. (Consolidation) Act, 1926 
(c. 49), s. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate. — In the Estate of Plant, Wild v. 


PART II. SECT. 13, SUB-SECT. 7.— 
B. (b). 

■X. Eight of tnireties — AnticipaUd 
waste bp administrator — Injunction <£* 
receiver .] — in the Estate of Huntor 
(1»28), 45 N. S. W. W. N. 170.— AUS. 


PART II. SECT. 16. SUB-SECT. 2.— A. 

•y. Foreign will — Incorrect translaUotv 
annexed.) — Wbero letters of administra- 
tion, cum iestamcnta annexo, have been 
iiranted with an inoorroot translation 
of a foroisrn will annexed thereto, the 
ot. will, upon evidonoe to its satis- 
faction, order the substitution of a 
oorreot translation In lieu of the incor- 
rect one . — Ee Kleinbano (No. 2) 
(1928). 28 S. R. N. S. W. 569 ; 46 
N. S. iV. W. N. 150.— AUS. 


Donseniing loithout instruetions , } — Where 
an advoeate for one of the parties under 
a misapprehension consented to the 
other party beln«r granted the letters : 
— Held : if such oonsent was given by 
tho advocate without instruotious, the 
client might withdraw the consent at 
any time prior to the actual issue of 
letters. — kyone Hoe Tsrb v. Kyon 
Soon Sun (1925), I. L. R. 3 Ran. 261. 
— IND. 


PART II. SECT. 16, SUB-SECT. 2.— J. 

so. Validity of tciU not proved.]— 
Odvnak t>. Fesohuk (Alta.), [19271 
3 D. L. R. 842 ; [19271 3 W. W. R. 
64: rersd.n928] 1 D.L. li.423; [19281 
1 W. W. R. 113 ; 23 Alta. L. R. 263. 
—CAN. 


PART II. SECT. 16, SUB-SECT. 2.— 
B. (0). 

n t. .] — ^Probate Is oonolusive 

root ot the due execution of the will 
y testator. — OnANPiiBaBWAR Prasad 
Karat N Singh v. Bisheshwar Pbatap 
Narain Sinob (1926), I. L. R. 5 Pat. 
777.— WD. 

PART n, SECT. 16. SUB-SECT. 2.— 
B. (ej. 

p. Revad. on other groimds, 87 
O. L. R. 498. 

PART II. SECT. 16, SUB-SECT. 4.— 0. 

•L As to title to land.] — Held ; pro- 
bate was not sufBoient. — Sutherland 
V. Young (1884), 1 Han. L. R. SS.— 


PART II. SECT. 14, BUB-SECT. 2.-0. 
sb. A» to person entiUed — Adeocaie 


PART 11. SECT. 16, SUB-SECT. 8.— H. 

8065 111, .1 — On an applica- 

tion to revoke a grant of probate on 
the grounds that persons who ought to 
have been cited were not cited, 
that the will was a forgery, if tho first 
ground Is established the onus is upon 
the opposite party to prove that the 
will is genuine. — ramauandi Kuer v, 
Ealawati Kuer (1927), 55 h, R. Ind. 
App. 18.— IND. 

PART II. SECT. IS, SUB-SECT. 8. 

■d. Grounds for grantino dr refusing 

r Ucation for reseoling.)— The ot. has 
right, on an applioatlon under 
Alberta Rul^s. r. 945 (24), for reseaUng, 
to Inquiiw aa to the original appoint- 
ment of the s^mtnistntor, E ahonld 
rafoae the applioatlon, where the exors. 
have the iliriLt Sl duty to apply in 
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Alberta for probate . — He Bxaqburn 
Estate. (1927) 1 W. W. R. 716 ; affd,, 
[19271 2 W. W. R. 206.--CAN. 


PART IL SECT. 19. 

0 i. .] — An extrix., to whom 

{ >robate of a will had boon granted 
n England, appointed appot. as 
attorney under power in Victoria to 

g roenre tho reseaiing of the probato 
1 Victoria : — Held : appot. was 

authorised to produce the probate & 
obtain tho sealing thereof under 
Administration & Probate Act, 1916, s. 
51. that being the proper procedure for 
him to adopt in order to procure him- 
self to bo Constituted the iQgal repre- 
sentative of testator In Victoria. — He 
Fajrer's Will, ri®27 J V. L. B. 680 ; 
(19271 Argus L. R. 462.— AUS. 

8«. Revocation,] — When a foreign 
probate w'hioh has been sealed in 
Victoria Is subsequently revoked by 
the foreign ct., tho Supreme Ct. has 
power to revoke the seantig. — Rt Hall 
(1930), V, L. R. 309 ; Argus L. R. 264. 
—AUS. 


st. Duty of regisirar^Swpreme Court 
of A>u? yscaland ,] — Where letters of 
administration have been dniy granted 
in England & are prodnoed to the 
registrar of the Supreme Ct. of New 
Zealand, a copy thereof left with 
him, the registrar is bound under 
Adimnistmtion Act, 1908, s. 43, to 
reeeal letters of adminlstiatioii, 4c 
there is no need of an application to 
the ct., for the ot. has no discreUon in 
the matter. In the absence of fraud in 
the will or by the administrator the 
ot. has no power to set aside smdi 
leseaUng.— ifo Willcx>x, [1925] N. Z. 
irRr6S5.— NJt. 


7(d. XJUIL— Eneatan and Administratofs. OaMt A127a— 8518a. 


PauLNT, [1926] P. 189 ; 8ub nom. Be Plaot, 
Wiu> 11. Plant, 95 L. J. P. 87 ; 136 L. T. 
288 5 42 T. L. R. 443; 70 SoL Jo. 605, C. A. 

AnnoiaHon : — Thomas v. Jones, 11928] P. 109. 

8127b. — The principle of the decision in 

In (he Estate of Planty Wild v. Plant, No. 
3127a, ante, that exors. who have established 
the vididity of their will are entitled to their 
whole costs of the litigation, although they 
fail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still axises whether 
the costs so incurred by the exors. are due 
to their violation or culpable neglect of 
duty.** If the ct. finds on this issue that an 
exor. is a wrongdoer, his primd facie right to 
receive out of the estate costs not otherwise 
provided for is displaced. — Thomas v, Jones, 
[1928] P. 1(12 ; 139 L. T. 214 ; 44 T. L. R. 
467 ; 72 Sol Jo. 255 ; sub nom. In the Estate 
o/ Jones, Thomas v, Jones, 97 L. J. P. 81. 

3163. Add. Annotation Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add, Annotation Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

8171a. .] — There is no authority for 

allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 


seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
t^tator had a domicil under the law of which 
that party would take a large part of 
testator*B estate in opposition to his wishes. 
The costs should follow the event in such a 
case. — Fleming v. Horniman (1928), 138 
L. T. 669 ; 44 T. L. B, 315. 

3175. Add» Amioialion : — ^Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3181. Add, Annotation : — Refd. In the Estate of 
South erden, Adams v. Southerden, [1925] 
P. 177. 

3303. Add. Annotation : — Refd. In the Estate of 
Plant, WUd V. Plant, [1926] P. 139. 

3312. Add, Annotation : — Consd. In the Estate of 
Plant, Wild t?. Plant, [1926] P. 139. 

3315. Add, Annotation : — Distd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 130. 

3478a. For purpose of lawsuit out of the 

jurisdiction.] — There is no power in the 
IVobate Ct. to tillow a will admitted to 
probate in England to go out of the juris- 
diction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or elsewhere abroad. — He Greer 
( 1929), 45 T. L. U. 362 ; 73 Sol. Jo. 349. 

Anruiiation .'—Polld. In Vie. Mutate of Gulaoo (1929), 73 Sol. 

Jo. 509. 

3478b. .] — In the Estate of Guinee 

(1929), 73 Sol. Jo. 569. 

3487. Add. Annotation : — Refd. Oapron v. Capron, 
[1927J P. 243. 


Part Ml. — Interest of Representative in Deceased’s Property 


3509. Add. Annotation : — Refd. Toates v, Toates, 
[1926] 2 K. B. 30. 

S517a. Right of selection under will.] — Testator 
bequeathed to bis wife such articles as she 
should within two months select from the 
articles in certain rooms in a house. Five 
days aJter his death his wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife’s exors. — 
Re Madge, Pridie v, Bellamy (1928), 44 
T. L. R. 372 ; sub nom. Re Madge, Pudee v. 
Bellamy, 72 Sol, Jo. 284. 

8618a. Loan posted to but not received by deceased.] 

— On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 


the borrower through the post. The borrower, 
the secretary to a co., died between the times 
of the posting A delivery of the letter. The 
Joint acting secretary of the co. having notice 
of the secretary’s death, opened the money- 
lender’s letter & retained possession of the 
enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
inon(iy-lender to recover the sum lent from 
the joint acting secretary : — Held : deft, 
received the money on behalf of deceased’s 
estate, & the pniper course for the money- 
lender was to litigate with the borrower’s 
representatives. — MrcuAELftON v. Crisp 
( 1927), 71 Sol. Jo. 982. 


PART II. SEC3T. 20, SUB-SECT. 3.— 
A. (b) 

8187 Iv. .] — Tcatatop 87 years 

executed a will, & probate was 
opposed on the grounds of want of 
cestamenta^ oapacity & undue in- 
flnenoe. The ct. pronounced in 
favour of the will, but only after much 
consideration. Mnch of the evidence 
was not available to the oa^eators, Sc 
the ot. considered they were amply 
justified in opposing the will : — Held : 
the oaveators should be relieved of the 
Public Trustee's oosts, but should not 
be granted oosto out of the estate. — 
Re Patebson (Peoeaskd), [ 1924 ] N. 
Z. L. R. 441.— R.Z. 


PART U. SECT. 20, SUB-8B0T. 4.— B. 

ig. TcuuAion.) — Re HoBSir, [19371 1 
D.L. B. 648; 59 N. S. R. 58.— CAM. 


PART II. SECT. 21. SUB-SECT. 2. 


q I. Jhdy to make in^iries .) — 

Although no hard & fast rules can be 
laid down, a coteat should not be filed 
against the granting of probate of a 
will without substantial grounds, 
before filing, the intending caveator 
should make full Inciulrv. Where a 
caveat was filed without substantial 
grounds & without proper Inquiry, a 
coveatrix. w^ho was unable to carry the 
matter further was ordered to pay 
costs . — In the WiU of Klizabevh 
O’Driscoll (1929). 29 8. U. N. H. W. 
558 ; 46 N. S. W. W. N. 176.— A US. 


ah. Caveator setting up different laiU.] 
— If on a petition for probate, the 
caveator sets up anotner will of 
testator, it is obligatory on him to file 
a separate petition to propound the 
wUi set up by him. The result in sneh 
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a case Is. tluit there arc two separate 
suits which may either bo heard 
together or be coiiHolIdated. — ViCNiDAij 
NEMCIIANI) V. IJAI (IJIAMrATAVI (1928) , 
I. L. K. 53 Bom. 829,— IND. 


PART II. SECT. 21, SUB-SECT. 10. 

ik. Jurisdiction of court — To alter 
previous order .] — In addition to its 
powers under Succession Act, s. 284, 
Sc Probate Sc Administration Act. 
n. 50. the ot. has power in r»3vlew to 
alter Its previous order In oontested 
proceedings for the grant of j^bate 
or letters of administration. — -KV one 
Hoe Tree v. Kvos Soon Sun (1925), 
I. L. K 3 Ran. 261.— IND. 


PI# j 

share of proceeds.] — Re Montgomery 
Lumbers v. Montgomery (1912). 2^ 
W. L R. 634 ; 22 Man. L. R. 735.- 

CAN. 
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8524. Add. AnnoicUion : — Ae to (1) Reid. Re Mills, I 
Mills V. Lawrence, [1930] 1 Ch. 064. ! 

8543. Add. Annotation: — As to (2) Reid. Be 
Mathieson, [1927] 1 Ch. 283. 

8653. Add. Annotation: — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

8554. Add, Annotation: — Reid. Graves v, Cohen, 
(1929), 46 T. L. R. 121. [Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stvbba v. Holywell 
My, Co., (per Wiught, J.)] 

3572a. .] — N0BI4B V, Cass (1828), 2 

Sim. 343 ; 57 E. R. 817. 

Annotations : — Retd. lUchards v. A.-G. of Jamaica (1848), 
6 Moo. P. C. C. 381 ; lie FranclH, Barrett v. Fisher (1905), 
74 L. J. Ch. 198: He Lacon’B Sottlmt., Lacon v, Lacoa, 
ri911]2Ch. 17. 

3605. Add. Annotation : — Reid. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

3611a. .]— Anon. (1467), Y. B. 36 

Hen. 6, fo. 7, pi. 4 ; 7 Jur. 494, n. 

AnnoUUiom : — Apld. Tharpo v. Stallwood (1843), 6 Man. & 
Q. 760. Reid. Wan^ord v. Wanjfford (1704), 11 Mod. 
Hop. 38. 

3611b. .] — Bast v, Newman (1601), 

Gouldsb. 152 ; 76 E. R. 1059 ; snb nom.^ 
Eason v, Newman, Cro. Eliz. 495. 

36110. .] — Bear v, Soper (1769), % 

Keny. 441 ; 90 E. R. 1238. 

8617. Add. Citations : — suh nom. Mason & Daw 
V, Dixon, Latch 167 ; Noy 87. 

Add. Annotations: — Reid. Saunders v. Plum- 
mer (1062), O. Brldg. 22:’ ; Finlay v. Chirnoy 
(1888), 67 L. X Q. B. 247. 

8656. Add. Annotation : — Reid. Be Portman (No. 
2), [1926]Ch 294. 

3658. A^, Annotation: — Reid. Price v. Corpn. 
d’Bncrgie de Montinogny, [1927] A. C. 363. 

8671. Add, Annotation : — As to (1) Reid. Me Blake, 
Be Minaiian’s Petition of Right (1931), 100 
L. J. Ch. 251. 

8687a. .] — Appleton v. Doily (1609), Yelv. 

135 ; 80 E. R. 91. 

Annotations: — Reid. Shuttleworth v. Garnett (1688), 
Garth. 90 : Huddon v. Jones (1706), 1 Salk. 90. 

8691. Add. Annotatio/w : — Distd. Skinner v. Geary 
(1931), 47 T. L. R. 697. Reid. Roe v. 
RusseU, [1928] 2 K. B. 117. 

3692. Add. Annotations: — As to (1) Apprvd. 
Skinner v. Geary (1931), 47 T. L. H. 697. 
Reid. Roe v. Russell, [1928] 2 K. B. 117; 
Ix)vibond (J.) & Sons v. Vincent, [1929] 1 
K. B. 087. 


8692a. .] — In my view CoUis v. 

' Flower^ No. 3691, was wrong, for the reasons 
that 1 have been stating. The common law 
tenancy was terminated. The exor. had a 
conunon law tenancy, & it was terminated 
by notice to quit. He did not remain in 
occupation of the house, &, in my view, the 
original tenant having no right, as we have 
now decided, to dispose of the property by 
win, had no right to give any statutory right 
to the exor., & the exor., who had not lived 
in the house, could not claim to be a statutory 
tenant. In my view, therefore, Collis v. 
Flower^ No. 3691, is no longer an authority. 

The administrator case stands on ' a 
different footing, because one has to look in 
all these cases to see what the facts were. 
The administrator case is the case of Mellows 
V. Low, No. 3692. There the facts were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during her tenancy she died intestate. 
Coiisequently, whatever rights she had in 
her common law tenancy remained to her 
representatives in an intestacy. No notice 
to quit was ever given. Consequently the 
common law tenancy remained. Then the 
landlord claimed that on the death of the 
tenant intestate, with no member of her 
family residing in the house, the tenancy 
lapsed. It was held that the administratrix 
wae a person who derived title under the 
ori^nal tenant, &, consequently, that the 
residence could not be interfereji with. The 
point of that case which renders it a right 
decision is that no notice to quit the common 
law tenancy had ever been given. The 
common law tenancy, therefore, remained, 
& it remained in the person who at common 
law was entitled to it, & her tenancy had 
never been terminated, (consequently. 
Mellows V. Low, No. 3692, on the facts, is 
right, but if notice to terminaU^ the common 
law tenancy had been given the ci. could^ 
not, in my opinion, liave said, unless the 
matter could be brought within the very 
curious clause about intestacy to which 1 
have referred, that such an administratrix 
not being in possession is entitled to be 
protected by the Act (Scrittton, L.J.). — 
Skinner v. Geary, [1931] 2 K. B. 646 ; 100 
L. X K. B. 718; 96 X P. 194 ; 47 T. L. B. 
597 ; 29 L. G. R. 599. C. A. 

3699. Add. Annotation: — Reid. Re Bower Wil- 
liams, Ex p. Trustee, [1927] 1 Oh. 441. 


PART III. SECT. 1, SUB-SECT. 2.— 

1. (») V. 

p I, .]— An option to pnr- 

ohaeie contained In a will Is prinUi facie 
not purely personal, but Is asslsmable 
by the optionee & transmlRSlble by him 
to his pomonal ropreaontatlvos. — 
Perpetual Thttstee Co. v. Union 
Trustee Co. (1927), 28 S. R. N. S. W. 
222 ; 46 N. 8. W. W. N. SO ; rerad. sub 
nom. Abbott e. Union Trustee Co. 
(102S). 41 C. L. R. 87r).~-AUS. 

PART JJI. SECT. 1, SUB-SECT. 2.-- 

I. (b) 1. 

8617 I. AppHcaiion of rule — Detinue.] 
— The administrator oT the ef^tste of a 
deceased person cannot reoover dam- 
atres. in roapoot of a chattel bolnnsincr 
to the deceased, for its detention or 
setfture durlnir hta lifetime, or prior to 
the Isaue of the letters of administra- 
tion, unless there Is eridenoe to show 
that the chattel was damaged, or that 
the estate of the deceased was 
dopreolated by the selxure or detention 


lu that period. The administrator, 
however, is entitled to recover for the 
estate damages for being deprived of 
the use ^ possession of the chattel after 
the issue of the letters of administra- 
tion. — D ay V. Horton (1913), 20 

W. L. R. 72 ; 5 W. W. R. 751 ; 14 
D. L. R, 763 ; 23 Man. L. R. 623.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 2.— 

1. (b) 111. 

■n. Whether right continues in personal 
representative.] — Under the provisions 
of R. S. c. 113, 8. 1, the right to main- 
tain or to institute an action for an 
Injury to land, committed within six 
months of the death of the owner, 
survives to hia personal representative. 
The clear & reasonable meaning of the 
statute is that the exor. or adminls- 
trator may commence an action or carry 
on an action instituted by testator or 
intestate. — ^Miller v. Corcum (1899), 
32 N. S. R. 353.— CAN. 

so. .1 — In an action for trespass 

to land brought In 1895, the statement 
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of claim included a claim for erecting 
& maintaining fences & depaRtiming 
cattle. Pltf. died in 1897, & his extrix. 
was made a party in 1898: — Held: 
R. S. c. 113, s. 21, in relation to a con- 
tinuing cause of action, applied. — 
Grant r. Wolfe (1899), 32 S. R. 
444.— CAN. 

PART HI. SECT. 1, SUB-SECT. 2.— 
I. (b) iv. 

sp. Whether right continues in repre- 
snUatire .) — In case of tort, for alleged 
negligence resulting lu the death of the 
person injured, the right to maintain 
an action dies with the person. — 
Hawley v. WRiaHT(1904). 37 N. S. R. 
77.— CAN. 

■q. ,] — An action for Injury to 

the person now survives to the exor. 
of pltf., who can. In case of his death, 
pendente life on entering a suggestion 
of the death & obtaining an order of 
revivor, continue the oction. — M ason 
V. PKTERBOROrOU TOWN (1893), 20 
A. R. 683.— CAN. 
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8702. Add, Annotation : — FoUd. Re Bower 

Williams, Ex p. Trustee, [1927] 1 Ch. 441. 

3782a. .] — Baiho v. Fulton (1824), 2 L, J. 

O. S. Ch. 196. 

3766a. .] — CuRUNQ v. Austin (1802), 2 

Brew. & Sm. 129 ; 10 W. B. 682 ; 62 E. B. 
670. 

AnnoiaHon: — Bold. Lawrio v, Lees (1881). 7 App. Cas. 10. 

8795. Add, Annotations : — Refd. Re Murphy's 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v. Judkin, [1931] 1 Ch. 
476. 

8796. Add, Annotation : — ^Refd. Parker v, Judkin, 
[1931] 1 Ch. 476. 

8800. Add, Annotation : — Refd. Parker v, Judkin. 
[1031] 1 Ch. 476. 

3818a. .] — The effect of Land Transfer Act, 

1897 (c. G5), SB. 1 &- 2, is to impose an " express 
trust ” within Jud. Act, 1873 (c. 66), s. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Heal 
Property Limitation Act, 1874 (c. 67), from 
running? in their favour. — Toates v. Toatks, 
[1920] 2 K. TJ. 30 ; 95 L. J. K. 13. 520 ; 135 
L. T. 25 ; 9i J. P. 103, D. C. 

Sub-sect. 4. — In case of Persons dying 
SINCE 1925 (Vol. XXIII., p. 317). 

3819a. Settled land — Termination of settlement on 
death of tenant for life.] — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & be is not 
deemed te have appointed the sole surviving 
trustee of the settlement as hi.'i cir ecial exor. 
pursuant to such sect, — lie Biiidc»2TT 
Hayes' Contract, [1928] Ch. lOh ; 97 

L. J. Ch. 33 ; 138 L. T. 106 ; 44 T. L. B.. 
222 ; 71 Sol. Jo. 910. 

Annotation : — Difltd. In tfie Estate of Taylor, [1929] P. 2C0. 


8819b. .] — In the Estate of Bordass, 

No. 1772a, ante, 

8819c. — /n the Estate «>/* Birch, [1029] 

P. 104 ; 98 L. J. P. 60 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation : — Distd. In iht Estate of Taylor, [19291 P. 260. 

3819d. Grant of probate to tenant for life as 

special executor.] — Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant T. exor. & 
trustee & devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of H. & C. remained subject 
to tlie settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
te the settlement created by the will of O. 
On the same date J. was tenant for life under 
the will of H. By a vesting dtHid dated 
Apr. 16, 1926, the lands were declarod to be 
vested in J. in fee ui)on the ti usts operating 
from time to time under the will of II. or 
otherwise. J. died Apr. 27, 1028. General 
probate of his will including the settled laud 
was granted to his exors. in the first place. 
Later the grant was amendt^d limiting it 
“ save A except tin? settled land vcjsted in 
testator settled previously to his death A 
remaining settled notwithstanding his 
death.” J. having died witliout issue appet. 
T. then became tomint for life in possession 
under the settlement (Toated by the will 
of C. as well as the trust, oe of that settlement. 
On appeal from the registrar a grant r>f probate 
of the will of J. limiti^d to the settled land was 
directed to issue U> the appet. as special 
exor. of J. — In the EMaic of Taylor, |1929] 
P. 260 ; 98 L. J. P. 145 ; 141 L. T. 200 ; 45 
T. L. B. 481 ; 73 Sol. Jo. 385. 


Part IV. — Duties 

3899. Add. Annotation : — As to (2) Consd. Re City 
Equitable Fire Insce., [1925] Ch. 407. 

8934. Add. Annotation : — Consd. Re Mansel, Smith 
V, Mansel, [1930] 1 Ch. 352. 


of Representative. 

3959a. — .] -Exor. charged with 

interest on dividends of stock received by 
liim, & kept at his banker’s with bis own 
money for a number of years, instead of being 


PART IV. SECT. 1, SUB-SECT. 3.— A. 

3891 i. Doty to get in dehto — TAalnlily 
for neglect.] — Re Johnston, Johnston 

V. Uooa (1877), 25 Or. 261.— CAN. 

ur. Executor debtor to tcatator .] — 
Where an exor. was Indebted to his 
testator at the latter’s death the debt 
is considered in equity to have been 
paid by the debtor to himself us 
executor, & ho is charsreablc^ in the 
aooounts with the amount thereof at 
the time of probate with legal interest 
thereafter dming default in payment. 
— Re Gibson Estate, 119.V)] 2 

W. W. K. 400; 11931) D. L. R. 159.— 
CAN. 

PART IV. SECT. 1, SUB-SECT. 3.— 
B. (a) iii. 

3927 1. Power to retain — What are 
investmenlH — Not right to receive paii' 
meat on quantum meruit.] — Re Jonks, 
Jones v. Baxter (1929), 46 N. 8. W. 
W. N. 190.— AUS, 

3927 11 . Eot right to 

ajipointmenl as archited.) — Re Jonks, 


Jones v. Baxter (1029), 46 N. 8. W. 
W. N. 1 90.— AUS. 

PART IV. SECT. 1, SUB-SECT. 3.- 
B. (6). 

n i. .p- Whore a will directs 

that the proce^xts of sales of property 
of the estuto shall lie dep<»sited in a 
chnrtered bank, such proceeds cannot 
be otherwise mvested except by con* 
‘•ent of all persons interested . — Re 
Walters, il&25J 2 W. W. li. 657. - 
CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

tt. Claim dittvvtcd — Effect of service, 
of nntirc of appointment for passing 
arrourUx on ckiimant.] ~~Tho act of an 
administrator In serving claimants 
against the estate with orfhjrs &, 
appointments for passing accounts 
both with, & subsequent to, tho service 
upon them of notice of dispute, held 
to have estopped him from setting up 
said notice as a bar to such claims. — 
Re Kcryi>o Estate, [1922] 2 W. W. IL 


815 ; OH D. L. R. 781 ; 15 Sask. L. It- 
463.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. - A. 

•V. Undisposed of realty cf- persoruiliu 
— Rrjore personal esintc charged xviUi> 
payment.]-- In tJ»c adminisfrothin of the 
estate of testator, wlio has diod testato 
as to some ossete 6c Intestate as to 
others, tho primary fund for payment 
of his detits, furiorai 6c testamentary 
expenses, In tho abseuco of a contrary 
Intention expressed in tho will, is that 
coristitutwl by botli the real 6c personal 
estate of which testator has died 
Intestate 6c is in priority to personal 
estate, charged with their payment. — 
Public TKimTicE v. Lejtcti (1928), 28 
8. It. N. H. W. 313 : 45 N. 8. W. W. N. 
85.— AUS. 

•w, Properiu exeinpt under Execu- 
tions Aci.]-~lii construing Devolution 
of Estates Act, It. 8. M.. 1913, s. 3. 
which provides that an intestate's real 
or jiersonal estate or both, ** exceiit in 
HO far as either or both may be exoex#ted 
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invested to accumiilate. — G oodchilb v. 
Fenton (1829), 3 Y. & J. 481 ; 148 E. B. 
1269. 

8909a« J — Hudson v, Martin (1726), 

2 Eq. Oas. Abr. 461 ; 22 E. B. 393. 

4018. Add. Annotation : — ^Refd. Re Phillips, Law- 
rence V. Hustable, [1931] 1 Ch. 347. 

4021. Add. Annotat/ion : — As to (2) Refd. Be 
Mathieson, [1927] 1 Ch 283. 

4940a. Income accruing after death — ^Administra- 
tion of Estates Act, 1925 (c. 28), s. 82 (1).] — 
Be Tong, Hilton v. Bradbury, No. 6917b, 
post. 

4086a. Devise In trust to pay debts — ^Until son 
attain twenty-one — Death under twenty-one 
— Debts unpaid.] — Devise of the rents & 
profits of lands till his son attain twenty-one, 
towards payment of debts ; & if my son die 
before twenty-one, my debts being paid, 
then to A., & the eon dies before twenty-one ; 
et the rents & promts not only til! he would 
ave attained twenty-one, but also beyond, 
till the debts bo paid, shall be applied for that 
purpose. — ^Mar'jtin v. Woodgate (1091 ), Free. 
Ch. 34 ; 24 E. R. 18. 

4089a. Foreign estate — Produce in transit at timb 
of death.] — Clipfb v. Gibbons (1714), *"2 
Ld. Raym. 1324 ; 92 E. K, 304, L. C. 

Annotation: — Bold. Qoodtltlo d. Hart v. knot (1774), 1 
Cowp. 43. 

4101a. Liability to contribute rateably — Under Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 82, 88, 84- -Notwithstanding devolution of 
beneOcial iifterest to heir-at-law of lunatic.] — 

For six years before her death a lady was a 
certified patient at a mental home, & without 
any tesiimentary capacity. She was not, 


however, a lunatic so found by inquiaitfon, 
dc never had a committee or receiver. She 
died at the home on Feb. 1, 1929, a spinster 
& intestate, aged seventy-six: — Held: her 
real estate went to her heir at law under 
Administration of Estates Act, 1925 (c. 28), 
B. 61 (2), which exemption s^. read witih 
the dehnition sect., sect. 65 (1) (viii.), was 
not confined to oases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 61 (2) only 
extends to the devolution of the benedcial 
interest, & the real estate must bear its 
rateable share of the funeral, testamentary 
A administration expenses, debts, lia- 
bilities, under sects. 32, 33, 34, & Sched. I. — 
Re Gates, Gates v. Gates, [1930] 1 Oh. 199 ; 
99 L. J. Ch. 161 ; 142 L. T. 327. 

4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] — Tanner v. Cartbsb (1856), 26 
L. 3. Ch. 664 ; 27 L. T. O. S. 196 ; 2 Jur. 
N. S. 413; 4W. B. 633. 

4158. Add. Annotation : — Consd. Be Cockell, Jack- 
son V. A.-G. (1930), 09 L. J. Oh. 494. 

4210a. .] — A judgment was signed 

in 1864, but was not registered till after the 
death of the judgment debtor in 1862 : — 
Held : the judgment had no preference over 
simple contract debts against the estate* of 
the judgment debtor. — Krmp v. Wadding- 
ham (1866), L. B. 1 Q. B. 366 ; 7 B. & 8. 301 ; 
35 L. J. Q. B. 114 ; 13 L. T. 709 ; 14 W. B. 
390. 

4221. Add. Annotation : — Refd. Be Cockell, Jack- 
son V. A.-G., [1931] 1 Ch, 389. 

4225. Delete the cross-reference immediately pre* 
ceding this case. 


by any law or enactment/* shall be 
chareroable with his <lebt8, property 
exempt under Executions Act, 11. S. M., 
1913, Is to 1)0 oonsidered one of the 
“ exceptions.’* 

A fanner died Intestate loaylng four 
dependent infant ohildron. The ml- 
niinist>rator of his estate sold certain 


chattels which wore during the life- 
time of the deceased “ exemptions *’ 
under Kxeoutdons Act, s. 20. On an 
application by the administrator for 
directions- os to the disposition of the 
moneys realised from the sale, the 
creditors of the deceased, none of 
whom had recovered Jud^iont, eon- 
tended that the right of oxciuptlon 
terminated on the deceased’s death ; 
that oil the oeseia of the deceased, 
including the exemptions, were liable 
for his del)t4a ; & that even if the 
chattels contlnucMl to be exempt, the 
proceeds of their sale was not exempt : 
— Held : the administrator, who had 
also been appointed guardian, hold the 
money received from the sade of the 
exemptions for the benefit of the 
ohlldreu.— Re MoKenzIk Estate 
(Man,), (19301 1 D. h. R. 49; (1929) 
S W. W. K. 358 ; 39 Mon. L. R. 155.— 
CAN. 


■o. Wulou>*a righi to money 
under marriage contract.] — O’Reilly 
V. O’Reilly (1910). 16 O. W. K. 75 ; 
21 O. L. R. 201.— CAN. 

sp. Claim for breach of trust.] — The 
fact that a olaim against the estate of 
a deooaaed person arose In consoonenoe 
or by means of a broach of duty os 
a trustee, affords no ground for giring 
such olaUn a preference over other 
creditors of the estate ; as, under 
Property A: Trusts Act, R. 8. O. 1877, 
c, 107, 8. 30, the claimant can only 
rank pari ^sm with other creditors. — 
Brock v, Cameron (1878), 26 Or. 3C9, 
—CAN. 

PART IV. SECT. 2, SUB-SECT. 8.— B. 

4162 i. Simple corUretet debt due. to the 
Croum — J^ority over spectatty dt simple 
contract debts due to stiWecf.}— A debt 
inourred by the purchase of wheat 
from the Minister of Agriculture, 
under Wheat Marketing Aots, is a 
Clown debt, & sbonld be paid in priority 
to all other debts of intestato. — He 
McMahon, Lawson v. Intestate 
Estates Cdratob, (1921] V. L. R. 
549.— AUS, 


PART IV. SECT. 2, SUB-SECT. 2.— 
0. (b) i. 

so. Under 6 Oeo. 2, e. 7.] — BeJd : 
land was assets in the hands of exors. 
for the payment of unliquidated 
damages in an action of oovenant. — 
Bioklbs V. Asselstinb (1853), 10 
U, C. R. 203.— CAN. 


PART IV, SECT, 2, SUB-SECT. 8.— A, 

p i. Pt^srred to mortgagee of 

property devised oensfieiaUy to eapeetdor.) 
— Rr gouifiuoiiPB (Ont.), (1986) 2 
D. L. R, 789 ; 7 O. B. R. 505.— CAN. 


PART IV. SECT. 2, SUB-SECT. 8,— 
C. (a). 

4167 i. Priority over speeiaJty db 
simple contract debts ,] — In the admini- 
stration of asseta, a iudgmont obtained 
against deceased is entiuod to priority 
over simple contract & specialty 
creditors, but It is essential to the 
iudgroeut that It should have been 
docketed. — FRorrrBNAo Loan Co. t, 
Morick (1886), 3 Man. L. R. 463.— 
CAN. 

4178 I. Degrees of priority — Between 
fudgmeni creditors — Judgment for 
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balance of legacy charged on realty— 
Judgment by ctmUot secured by mort- 
gage .] — Cameron v. Harper (1892), 
21 S. O. R. 273.— CAN. 


PART IV. SECT. 2, SUB-SECT. 8.— 
C. (0). 

4206 i. AgatTist deceased .] — Fronte- 
NAO Loan Co. v. Moricb, No, 4167 1„ 
ante. — CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— 
A. (a). 

BQ. 'Hight of widow to pay husband*8 
debt .] — The payment of a husband’s 
debt, though barred, has boon held to 
bo a pious duty on the part of the 
widow, & It Is not necessary that there 
should be any danger to the estate, 
in order to entitle the widow to incur 
debts, or to alienate the property of 
her husband in order to pay off barred 
debts. The Hindu law does not take 
cognisance of any bar of limitation. — 
AsmjTosH Sikpar v. Chip am Makdal 
(1929), I. L. R. 57 Calc, 904.— WD. 


PART IV. SECT. 2. SUB-SECT. 4.— 
A. (0) i. 


d I. s. P. Watkins v. Washburn 
(1846), 2 U. C. R fSl.'-CAN. 


ar. By executor de son tori.] — An. 
exor. de son tort cannot give a new 
starting point to Stat. Llmltatioiis as 
against the rightful administrator, or 
the parttea benefloiaUy interested in 
the estate. — Grant v. McDonald 
(1860), 8 Or. 468.— CAN. * 


PART IV. SECT. 2, SUB-SECT. 5.— A. 

•I. Claim for wooes by manoger of 
intesUxte*s farm—CMm by eveeutUm 
eredaor. }—UiLMOURv.OzLiioUB (1894), 
8 B. O. R. 897.— 0AM. 
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4851. Add. AnnataHan : — ^Rafd. Ee Oockell, Jack- 
son V. A.-G;, [1931] 1 Oh. 389. 

4858a. How exerelseabla— Equitable assignment of 
fvrture assets.] — A personal representative’s 
right to prefer creditors, preserved by Adminis- 
tration of Estates Act, 1926 (c. 23), s. 34 (2), 
can be exercised not only by payment in 
cash, or by a legal charge equivalent thereto, 
but also by an equitable assignment of 
future assets that materialise before an 
administration . decree. — Re Whuams, 
Eichards V. Williams, [1030] 2 Ch. 878; 
99 L. J. Oh. 476 ; 143 L. T. 630. 

4898a. Right applicable although estate insolvent — 
Administration of Estates Act, 1925 (c. 28), 
8. 84 (2).] — Since Administration of Estates 
Act, 1926 (c. 23), an exor. in administering 
an insolvent estate has upon the proper 
construction of sects. 34 & 67 & Part I. of 
Schcd. I. of the Act, a right to retain out of 
the assets of the deceased a debt owing to him 
in his own right in priority to the Crown’s 
preferential claim under Bkpcy. Act, 1914 
(c. 69), s. 33 (1) (a), which is made applicable 
to an insolvent estate by sect. 34 (1) &: 
Sched, I., T*art I., r. 2, of 1926 Act, for 
arrears of ncome tax due from deceased. — 
Re CocKLL ., Jackson v. A.-G., [1931] 1 Ch. 
389 ; 100 T.. J. Ch. 177 ; 144 L. T. 450 ; 47 
T. L. R. 181 ; 76 Sol. Jo. 118, C. A. 

4418. Add, Annotation : — Ae to (3) Gonsd. lie 
Cockell, Jackson v. A.-G., [1931] 1 Ch. 389. 

4423. Add, Annotation : — Consd. Re Cockell, Jack- 
son V, A.-G., [1931] 1 Ch. 389. 

4428a. Against Crown — Administration of Estates 
Act, 1926 (c. 28), s. 84 (2).] — Re Cockell, 
Jackson v, A,-G., No. 4398a. ante, 

4429. Add, A nnotation : — Refd. Re Oockcll, Jack- 
son V, A.-G., [1931] 1 Ch. 389. 

4488. Add, Annotation : — Refd. Re Coolreil, Jack- 
son V, A.-G., [1931] I Ch. 389. 

4484. Add, Annotation : — Consd. Re CockeU, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 

4485. Add, Annotation : — Consd. Re Cockell, Jack- 
son V, A.-G., [1931] 1 Ch, 389. 


4511. Add, AtmaioHon : — Ae to (2) Consd. Re 
CockeU, Jackson v. A.-G., [1931] 1 Ch. 389. 

4527. Add, Annotaiion : — Consd. Re C^keU, Jack- 
son V. A.-G., [1931] 1 Ch. 889. 

4538* Add, Annotation : — Consd. Re CockeU, Jack- 
son V. A.-G., [1931] 1 Ch. 889, 

4586. Add, Annotaiion : — Consd. Re CockeU, Jack- 
son V. A.-G., [1931] 1 Oh. 389. 

4591. Add, Annotation : — Consd. Re Qulntin Dick, 
Cloncurry v, Fenton, [1926] Ch. 992. 

4607. Add, AnnotaMone : — Apld. I. R. Comrs. v. 
Smith, [1930] 1 It. B. 713, Consd. Parker v, 
Judkin, [1931] 1 Ch. 475. 

4680. Add, Annotaiion: — Consd. Re City Equit- 
able Fire Insoe., [1926] Ch. 407, 

4658. Add, AnnotaHona : — Consd. I. I?. Comrs. v. 
Smith, [1930] 1 K. B. 713. Refd. Herbert v, 
T. II. Comrs., I, R. Comrs. r. Herbei’t (1925), 9 
Tax Oas. 693 ; Daw v. Inland Revenue Comrs., 
Duff-Dumbar r. Inland Revenue Comrs. 
(1928), 14 Tax. Cas. 68. 

4661. For “ (1844) ” road “ (1842).” 

4664a. Incomplete gift inter vivos — Completion by 
appointment as executor — No necessity for 
assent.] — lie ComitiSRHACii, Saundkhson v, 
Jackson (1929), 73 Sol. Jo. 403. 

4685. Add, Annotation ; — Refd. Re Vander Byl, 
Fladgato v. Coro, [1931] 1 Oli. 210. 

4687a. Advances by co-legatees barred by 

Statute of Limitations — Not Interest on such 
advances.] — P oolk v, Poole (1871), 7 Ch. 
App. 17 ; 25 h. T. 771 ; 20 W. K. 133, L. JJ. 

Annotations :~~C0D9d, fte Hmi, Uooh v, Oocirpre (1881), 17 
Ok. D. 701. Rold. Tte MIIdoh, Miluoe v. Hborwln (1885), 
53 L. T. 634. 

4712a. .]-~FiiYEii V, Buttaii (1837), 8 

Sim. 442 ; 69 E. II. 176. 

Annoiatiom : — Oonsd. lie Parry, Hcolt. v. Ltcak (1880), 42 
C^. i), 570. Refd. Harbin v. Masturtnan flHOCJ 1 Ch. 351. 

4738a. .] — lioKNEit v, Saynru (1838), 

Coop. Pr. Cas. 168 ; 17 E. U. 450, L. 0. 

4753. After this case add ** Sale of legacy to 

executor — In return for annuity VaUdlty of 

transaction.] - Fraudulent & Voiiiabt.e 
Conveyances, No. 896a, post.” 


PART IV. SECT. 3, SUB-SECT. 1. 

«▼. Future liatnliiy contingent — 
Rights of executor to distribute residue.] 
— The father of a pauper lunatic 
daughter, who had become chargeable 
to the parlFh oonncil, admittocl his 
liability to alirncnt her, & died In- 
testate. The son, as cxor., rlividod 
the estate, which was movable, 
equally between himself & his sister. 
At the date of division the daughter's 
share had not been exhausted by the 
cost of her maintenance since his 
death: — Held: aa any claim there 
might bo against the rest of the estate 
for aliment was merely oontitigent, the 
exor. was not bound to retain the 
remaining share of the estate to meet 
that claim. — Edinburgh Parish 
Council e. Coupbb, [1924] 8. C. 139. — 
SCOT. 


PART IV. SECT. 6, SUB-SECT. l.~B. 

4548 i. What are — Bequest of stock — 
Testator possessing no such ^ock at 
death,h-Re Millar. 11927) 3 D. L. R. 
270 ; 60 0. L. R. 434.—CAN. 


PART IV. SECT. 5, SUB-SECT. 4.— C. 

n I. No pofwer to impose terms as 

etmdUUm precedent to immediaU pay- 
meRl.J-^BRDDY e. SMITH (I845h 1 
L. T. O. S. 390.— m. 

•w. Discretion given by wiU,]—A ^ 
OQHUdned a bluest 5) to pltf. 

* per annum during his lifc- 


of $300 per . 
^me. •* to be paid 


as soon as the 


fiimuoos of my estate will poimit my 
exors, to <lo mo." By para. 7 testatrix 
diroeted that ** It shall not be Incuui- 
bout to pay any bequest until thiee 
years after my decease, & my husband. 
& any other exors. after bis death, 
•ihnll decide when the amounts sljall be 

S aid & in what amounts from time to 
ijpc.*’ By para, 12 testatrix autho- 
rised her exopM, " at any time to wi< h- 
bold any payment of legacy or beqnost 
nul'd Kijcb time as they may couHider 
It advisable to make same " : — HtfUl : 
uotbiiigin paras. 5 & 7 authorised deft, 
to withhold nayinentof pUf.'« Icgncy ; 
Sc the UlHcretiou given by para. 12 did 
not put deft. In a poslUon to violate 
dellberatoly the terms of the will. 
The discretion was one to be reasonably 
exorcised,— Seymour v. I^tt (1925), 
57 O. L. H. 27.B.--^CAN. 

■X. Before letters of administration — 
Legacy very smaU.] — Robs v, Ross 
(1872), 4 Ch. Ch. 27,— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— D. 

4683 i. Out of what funds payable .] — 
Testator by his will dlreoted hJs exors. 

to pay to the legatees mentioned in 
the will of my late wifo amounting in 
all to $20,000 which sum is ropre- 
senl4Hl by bonds In a ** certain bank " 
in a parcel s^amto from my own 
set uri ties ** : — Held : the legacies were 
to be treated as legacies from testator, 
payable out of that portion of his estate 
earmarked in the way indicated. — Be 
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iMHOAM (Jl>24). 50 O. L. R. 137.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 4.— 
E. (a). 

4703 i. Direction for posti>one,ment or 
arnimulaturn - When legatee muy require 
payment .] — Where testator gives a 
legatee an absolute vested Interest In 
a doflnod fund, fhe et. will order pay- 
TTiont on his attaining twenty-one, 
notwithstanding that by the teriru? of 
the will payment is postponed to a 
subsequent period -Coff r. 8 troitm 
(1897), 28 O. R. 553.— CAN. 

4703 ii. - .] VVb(-rc a los- 

tator gives a Icgatoe an absoJuie vested 
interest hi a certain doflnod fund, so 
that, aixiording to the ordinary role, 
he would be entitled to receive it on 
attaining the age of 21 years, but by 
the 1017118 of the will payment is post- 
poned until a subsequent period, e,g, 
till t lie legatee attains the age of 25 
years, the ct. will neverthedess order 
payment on his attaining 21 years. — 
lie Tanner EftTATK, Ooulp v. Tanner 
Sc Tanner, [1931] 2 W. W. R. 794.— 
CAN. 


PART IV. SECT. 5, SUB-SECT. 4.— 
E. (b). 

•y. Annuity charged on land — Duty 
of representative on transferring land 
to devisees — loind Titles Ad.] — Re 
Crest Estate J1914), 7 W. W. R. 
614 ; 19 D. L. R. 190.— CAW. 



Cbmb 4768a.— 6U0a. English and Empire Digest Sitpplement, 


4768a. .] — Re Lyman’s Trust & 

Trustee Relief Amendment Act, 1800 
(1860), 2 L. T. 062. 

4812. Add, Annotaiion : — Ck>iisd. Re Buxton, 
Buxton V. Buxton, [1930] 1 Oh. 048. 

4869a. .] — ^The ct. has power where 

realisation has been postponed for the beneOt 
of the residuajry legatees to direct that a 
legatee should be paid, not £4 per cent, under 
B. S. C., Ord. 65, r. 64, but £5 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Re Bbinton, 
Brinton V. PiiEEN (1923), 07 Sol. Jo. 704. 

4877a. Capitalisation of reserve fund.] — A testator 
bequeathed to his son &; nandson on the 
death of his wife the shares belonging to him 
at bis death in a certain co. Between the 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £36 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £16 into a share of the 
value of £60. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of 
460 ordinary shares, to 920 preferred ordinary 
shares of £10 each: — Held: (1) following 
Smell V. Dee (1707), 2 Salk. 415, the gifts 
were contingent, & (2) the original 460 shares 
together with the accretions became, on the 
death of testator’s wife the property of the 

§ )ecific legatees. — Re Buxton, Buxton v. 

UXTON, [1930] 1 Oh. 648 ; 99 L. J. Oh. 834 ; 
143 L. T. 37. 

4895a. .] — Testatrix gave 

legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china,' & other house- 
hold effects to two specific legatees absolutely. 


The whole of her residuary property of every 
kind she devised, bequeathed appointed to 
her trustees upon trust to sell & out of the 
proceeds, first, to pay her funeral & testa* 
mentary expenses, debts, & the legacy duty ; 
secondly, to appropriate & set apart two sums 
of £4,000 & £2,000* to be held upon certain 
trusts for life & then over ; & thirdly, to 
pay a number of pecuniary legacies, including 
one of £600. Testatrix declared that should 
her residuary personal, estate be insufficient 
to pay all the legacies then the legacy of £600 
should be reduced to £500 ; & every legacy 
& annuity was bequeathed free of legacy 
duty. There was a deficiency in the estate ; 
— Held : (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be in accordance 
with the priorities mentioned, k, the settled 
legacies must be paid in full before aU the 
other pecuniary legacies ; (2) the legacy of 
£600 must be reduced to £500 & this reduced 
legacy, plus the duty, must abate pro rata 
with the other postponed legacies, including 
those to the exors.; (3) the costs of packing 
& delivering specific legacies must be borne 
by the specific legatees. — Re Leach, Milne v. 
Daubeny, [1923] 1 Ch. 161 ; 92 L. J. Ch. 225 ; 
128 L. T. 526 ; 67 Sol. Jo. 198. 

4910. Add, Annotaiion : — Refd. Jones v, Wright 
(1927), 139 L. T. 43. 

4953. Add, Annotation : — Refd. Be Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5065. Add, Annotation : — Refd. Jenirins v. Jenkins, 
[1928] 2 K, B. 501. 

5072. Add, Annotation: — As to (1) Refd. Re 
Pennington & Owen, [1925] Ch. 825. 

5079. Add, Annotation : — DIstd. Re Pennington & 
Owen, [1925] Ch. 825. 

5110a. .] — Lloyd v, Stoddabt (1752), Amb. 

152 ; 27 E. R. 100. L. C. 


PART IV. SECT. 6, SUB-SECT. 5.~A. 

n. Question for court,] — Re ARMOim 
(1920), 23 8. L. U. 525.— CAN. 

PART IV. SECT. 6, SUB-SECT, 6.— 
B. (a). 

4766 vii. .1— ite Daly. 

[10261 1 D. L. 11. 822; 58 O. L. U. 
301.- CAN. 

4706 viii. .l—ToHtator died 

in 1888, N legacies became payable In 
1 8i>0. His estate was heavily iuBolvout. 
& the lost of the debts was not (liuilly 
dlseborfftrd uuUt 1919. From that date 
the t.ruHttiOR aoonroulated funds until 
1924, when they brought an action of 
multiplepoiridliifi: & exoneration for 
distribution of tlie estate : — Held : 
(1) while OR a ^noral rule interest was 
ollowod upon Icintoles from the death 
of testator or from the prescribed date 
of payment, there was no absolute 
rule oompellinff the ot. in all oases to 
allow such Interest, the genera) nile 
being displaced if olrouinstanoos show ed 
it to be inapplloable ; (2) the general 
legatees were not entitled to iuterost 
on their legaolos from 1890 to 1919. 
iu respect that, owing to the Insolvency 
of the estate during that period, there 
WH'J no . asset realisable to meet the 
Icgaoies nor any Interest-bearing sub- 
ject : (3) there was no absolute rule 
to tue effeot that the rate of legal 
interest should bo 5 per cent., the rate 
of interest being in evcr>' case for the 
discretion of Uie ot. in the parUeulor 
cire.umstauoes. — Waddell^s Trustees 
r. Crawford, 1192C1 s. c. 664.— SCOT. 

PART IV. SECT. 5. SUB-SECT. 6.— 
B. (d). 

4827 iii. ,1 — In detennlnUiK 


the right of legatees to inteoisl upon 
legacies the payment of w'hlch Is post- 
poned for a deflulte period by the will, 
the mere direction of such postpono- 
inout will not of itself alter the date 
from which interest is to run, & 
testator’s reasons for such postpone- 
ment may be taken Into coDsldcrution. 
If jiayment was delayed in order 
thereby to benefit a residuary legatee, 
then. In the absence of a direction to 
the contrary, no Interest upon such 
postponed legacies would bo payable 
before the expiration of the prescribed 
period. Hut where the postponement 
was intended primarily to enable tins 
exors. to collect & realise tlie assets, 
the postponed legacies would carry 
interest from such a time after the end 
of the “ exors.’ year " as the exors. 
had in band realised assets wbloh 
oould rightfully bo anpliod to the pay- 
ment of such logados. — M orpeth v. 
Williamson, (1926] N. Z. L, 11. 39.— 
N.Z. 

PART IV. SECT. 5, SUB-SECT. 6.— C. 

4868 i. When more than 4 per cent, 
allowed — Special cireunuiancee .] — 
Waddell’s Trustees v. Crawford, 
No. 4765 vlil, ante.— SCOT. 

PART IV. SECT, 6, SUB-SECT. 6.— A. 

4883 Iv. .1— A. by his 

will directed that certain pecuniary 
h^gacies, amounting in all to the sum 
of £710, should be paid “ with & out 
of the proceeds ” of the sale of his 
investments comprising stocks & shares. 
The investments reedisod the stun of 
£487 Os. Ad. At the date when the will 
was made they were worth approxi- 
mately the sum of £481 12s. 6d, There 
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was a further direction that the legacies 
wore to be paid free of all Crown duties. 
Testator further dealt with the I’esiduo 
of his property item by item. On a 
summons raising the question whether 
the balance of the legacies was payable 
out of the general residue of the estate .* 
— Held : the balanoe was not payable 
& OS the fund specified testator for 
their payment was insumcient to pay 
them in full, they must abate ratably 
inter 8€. — He Boyd Estate, Boyd v. 
Boyd, [1928] N. I. 14.— IR. 

PART IV. SECT. 6, SUB-SECT. 6.— D. 

4961 ii. .]—Re Boyd 

KfciT.vTE, Boyd v. Boyd, [1928] N. 1. 14. 

— IR. 

PART IV. SECT. 6, SUB-SECT. 8. 

sa Judgment for balance of legacy — 
I*riority over creditoraA — Harper v. 
Harper (1890), 2 B. C. R. 15.— CAN. 

PART IV. SECT. 6. SUB-SECT. 13.— 
A. (a). 

5111 V. Apfujintment by codicil 

of new execuiora — Provision in codicil 
for remuneration of exaetdora.] — Held : 
the 0 X 01 * 8 . wore entitled only to the 
commission mentioned in the oodioil, 
notwithstanding a provision in the 
codicil that the will should be construed 
08 if the names of the exors. were 
Inserted throughout in place of those 
of the original exors. — Re Bossi (1897), 
5 B. C. H. 446.— CAN. 

5111 vi. .) — Where testator gives 

a legacy to an executor or trustee, 
stating that it Is given for his services 
in that capacity, &. particulaiiy where 
testator declares it to be in lieu of 
commission or remuneration, such exor. 



— — .] — ^Wilson v. Lbszjs (1867), 6 

W. R. 816. 

.^Dbtd* Be Bacre, Whitaker ». Daore (1916). 85 
Xi. J. Cb. 974. 

•5808. Add* Annoiation : — Reid. Re OnifithR, Jones 
p* Jenkins, [1926] Oh. 1007. 

8806, After this case add ** See, aiao^ Conpuct 
09 Laws, No. 648a, ante*'' I 

5240a« •] — Testator bequeathed sums 1 

of stock to his grandchildi*en, to be paid to 
them on attaining twenty-one, with benefit 
of surviTorship to those attaining that age, 
but in case they should all die under twenty- 
one, then he wdled the interest arising from 
such sums to their father for life, with 
remainder over : — Held : the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenance. — B oddy r. 
Dawbs (1836), 1 Keen, 362 ; 6 L. J. Ch. 145 ; 
48 E. B. 346. 

AnnotaHona : — BeU, Feating v. Alien (1844), 5 Hare, 573 ; 
Dandas v, Wolfe Morray (1863). 1 Hem. A M. 425 ; Re 
Judkln's Trusts (1884). 50 L. T. 200. 

5245, Add, Annotation : — Distd. Re lloade-llevell, 
Crellin v, Melling, [1930J 1 Ch. 62. 

5246. Add, A twoiaiions : — Apld. Re Raine, Tver- 

man v, Hta*isfleld, [1929] 1 Ch. 716. Distd. 
Be Reade-Kevell, Crellin v, Melling, [19301 
1 Ch. 62. ! 

5849. Add, Annotations : — As to (1) Apld. Re Ful- | 
ford, Pulford v, Hyslop, [1930] 1 Ch. 71. As 
to (2) Distd, Re Reade-Revell, Crellin v, 
Melling, [1930] 1 Ch. 52. Refd. Stern v. 
I. R. Comrs. (1930), 15 Tax Cas. 148. As 
to (4) Refd. Re Raine, Tyerman v, Stansfleld, 
[1929] 1 Ch. 716. 

5250. Add, Annotation ;~Apld. Re Ran <•!.. Tyer- 
man V, Stansfleld, [1920] 1 Ch. 710. 

5251a. .] — A contingent or fu(:i’'‘o | 

pecuniary legacy payable to an infant upon i 
attaining twenty-one does not carry int/cr- ! 
mediate income under Law of Property Act, • 
1925 (c. 20), 8. 176, & there is no power under j 
Trustee Act, 1925 (c. 19), s. 31, to apply : 
the interest, or intermediate income thereof, ! 
when invested, for the infant’s maintenance, i 
unless testator is the parent of or in loco i 
parentis to the infant, or has indicated | 
an intention by his will that tlie infant should | 
be maintained out of the income, or has | 
directed the legacy to bo appropriated & I 
invested for the benefit of the infant. — ! 
Re Rajne, Tyerman v. Stansfikld, [1929] ' 
1 Ch. 716 ; 98 L. J. Ch. 244 ; 141 L. T. 25. 

AwnoUdion : — B^. Re Heade-llovell. Creilin r. Melliruir, 
[19301 1 Ch. 62. 

5251h. .] — Testatlix, who died after 

the commencement of Ti-ustee Act, 1925 
(c. 19), by her will directed the trustees 


Uiereof to set apart a specific sum, to 
accumulate A; capitalise the income thereof, 
until A. should attain the age of twenty -one 
years ; if A. should attain that age, then 
to pay to her the income of that sum during 
her life, Sc after her death to hold the capital 
sum in trust for her childron ; — Held : as 
the trust for A., for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction. Trustee Act, 1926 (c. 19), 
s. 31, no power to apply that income towards 
A.’s mamtenanoe. — Be Rkade - Rbvell, 
Crellin v, MsixiNa, [1930] 1 Ch. 52 ; 09 
L. J, Oh. 136 ; 142 L. T. 177. 

5273. Add, Annotations : — PoUd. JRc Stokes, Bowen 
V. Davidson, [1928] Ch. 716. Expid* Re Raine, 
Tyerman v, Stansfleld, [1929] 1 Ch. 710. 

5273a. .] — Where a legacy given to an infant 

is clearly indicated by the will to be Intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; Sc where such 
legacy is one of two or more le^^acies all in 
the same category & all given m the same 
group to the trustees of the will, no dis- 
tinction being ma<ie between any of the 
l^acioB, the other legacy or legacies will 
likewise carry interest from the date of 
testator’s death . — Re Stoiles, Bowen v, 
Davidson, [192SJ Oh. 716; 97 L. J. Ch. 
273 ; 139 L. T, 331 ; 72 Sol. Jo. 384. 

Annotation; — ^Distd. Rf lUUao, Tyoinian v, (^lausUoUl, [1U2S)] 
1 Oh. 716. 

5273b. Whether infant entitled to whole of income.] 

— Testator, standing in toco parentis^ gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty -om^. 
Ho authorised them to raise it by mtge. of 
his real estates, A out of the money thereby 
bequeathed, fr) raise such sum, not exceeding 
the interest at 4 per cent, of the expectant 
portion, as to them should seem sufllcient 
for maintenance .* ~ Held : the legatee, during 
minority, was entitled Ia) maintenance only, 
Sc not to the whole amount of interest on the 
legacy. — Rudgk v, Winnall (1849), 12 Beav. 
357 ; 18 L, J. (;i>. 469 ; 14 L. T. O. S. 325 ; 
13 Jut. 737 ; 50 E. R. 1098. 

Annnlutions : — UM,Re Uouso’s KMtato (1852), 9 Hare, 640. 
Hentd. Re Hoose, Evans v. WUliaiuson (1880), 17 Ch. D. 
690. 

6287. Add, Annolaium : — Distd. Re Raine, Tyer- 
man V, Stansfleld, (1929] 1 Ch. 710. 

5293. Add, Annotation : — Distd. Re Reode-Uevell, 
CreUln v. Melling, [1930] 1 Ch. 62. 

5320. Add, Annotation : — Refd. Re King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 

5322. Add, Annoiaiion : — Apld. Re Maber, Ward 
V, Maber, [1928] Ch. 88. 


or trustee. If he aooepts the tru&t, 
is not entitled to anything more then 
he is given by the will, unieaa under 
ezoepuonal ciroumstanoee. such as the 
gift being so small as to be Ulosory ; Sc 
me mere Inadequacy of the remunera- 
tion jdven by the will is not of itself 
a sumcient reason for departing from 
that practice . — Re Mubtht (1928), 
8. B. 5. 1.— Alls. 

PART IV. SECrr. 6, SU8-8E<7X. 14.— C. 

6189 1. PareiU.) — Ao exor. can- 
not dlsoharge himself by paying a 
legacy givea to an infaiit to the father 
or mother, as guardian, unlSM the 


ct« allows it in special circumstanceB. — 
Re NAKACom SSTATB, (1927) 3 D. L. R. 
1987 ; [19271 2 W. W. R. 607 ; 21 
8ask. L. n. 673— OAK. 

tb. Payment into court — /t!date in 
Auairalia — Infcmi leoatee A? ywxhRom 
domiciled in Bnifiand.}—'By his will 
testator, dpmiciiM in California, be- 
queathed money on deposit In banka 
in Aus^alia, amounting to about 
£12,000, to the Infant aanghters of 
Km 6l appointed K. as guardian of the 
eabAte of his daimbters, ft appointed 
two resideots of Drisbaoe as exon, of 
the testator's estate In Australia. B. 
ft his two dauifiiters were domhdied 
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in England ; — Held : In the clrotnn- 
stances the exoie. should pay the 
legacies into ot.. leaving K. to make 
appropriate application for payment 
out to him.— /<e Tunoa, 1192818. 11. W. 
299.— AUS. 

PART IV. SECT. 6, SUB-SECT. 1.— A. 

■k. Lme-agenVa tmaineaa books .] — 
A law-agent dJrooied his exons, to 
oonvey the roslduo of hla estate to a 
residuary legatee. Tim exora. ooti- 
veyed the residue, with the exoeptioa 
, of deoeaaed's business books, which 
they retained on the ground that it 
i would be a breach of oonfldentiality 
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j.s. 



Caws 68XL~- 5428a. Bnolish and Emphie 

&d81« ‘Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1926] Oh. 118. 

6834. Add. Annotation : — Retd. Be Whitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5335. Add. Annotation : — Apld. Re Whitrod, Bur- 
rows V. Bax (1926), 70 Sol. Jo. 209. 

5837. Add. Annotation : — ^Reld. Be Wliitrod, Bur- 
rows V, Base, [1920] Ch. 118. 

5340a. .] — ^Testator left hie property on trust 

for sale & realisation, & thereafter gave & 
bequeathed one-tenth part to A., two-tenth 
paribs to C.’s children, the rest in tenth & 
twentieth parts to specific objects in a 
similar manner, & “to K. £30, to L. £40, to 
Nonconformist Ministers of D. the residiie 
in equal shares “ : — Held : the will must be 
read as though after disposing of nine- tenths 
of his residuary estate he diiected the 
remaining tenth, charged with the two sums 
as therein provided, to be divided among the 
ministers, &; there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator. — Re Whitkod, Bur- 
rows V. Base, [1926] Ch. 118; 95 L. J. Ch. 
206; 134 L. T. 627 ; 70 Sol. Jo. 209. 

5341. Add. Annotation : — Refd. Re Whitrod, Bur- 
rows V. Base, [1920] Ch. 118. , 

5358a. .] — Re Cope’s Trusts (1877), 36 

li. T. 437. 

5354. Add. Annotaiiom : — Consd. Baker v, Archer- 
Shee, [1927] A. C. 844. Apld. I. II. Comrs. 
V. Smith, [1030] 1 K. B. "13. Refd. Herbert v, 
I. H. Comrs., 1. B. Comrs. u. Herbert (1926), 

9 Tax Cas. 593; A.-G. v. Belilios, [1928] 1 
K. B. 798 ; Daw v. Inland Revenue Comrs., 
Duff-Dunborv. Inland Revenue Comrs. (1928), 
14 Tax. Cas. 68. 

5358. Add. Annoiaiion : — Refd. Re Oldham, Old- 
ham V. Myles (1927), 71 Sol. Jo. 491. 

5360a. .] — The interim interest 

from a fund set apart to meet future vested 
legacies, which do not carry interest in the 
meantime, is capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such investment paid to the tenant 
for life of the residuary estate. The rule 
adotJted in Allhusen v. WhittelU No. 5368, 
antCf in reference to contingent leg^ies, has 
no application to vested legacies. — Be White- 
head, Peacock v. Lucas, [1894] 1 Ch. 078 ; 


Digest SxjppLEMBNT. 

68 L. J. Oh. 229 ; 70 L. T. 122 ; 42 W. R. 
491 ; US Sol. Jo. 183 ; 8 B. 142. 

Annotation Bistd. He Hawkins, White t>. White, [1916] 
2 Ch. 570. 

5363a. Gross or net amount — In 

applying the rule in Allhvsen v. WhiUell, 
No. 6358, ante, the income of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax. — Re Oldham, Oldham 
V. Myles (1927), 71 Sol. Jo. 491. 

5373. Add. Annotations :• — Consd. Be Barratt 
National Provincial Bank v. Barratt, [1925] 
Ch. 650 ; Re CoreUi (1926), 69 Sol. Jo. 626; 
Re Sullivan, Durikley v. Sullivan (1929), 45 
T. L. R. 690. Apld. Re Trollope’s WUl 
Trusts, Public Trustee v. Trollope, [1927] 
1 Ch. 596. N.F. Re Brookcr, Brooker v. 
Brooker (1926), 70 Sol. Jo. 626. Consd. Re 
McKee, Ihiblic Trustee v. McKee, [1931] 2 
Ch. 146. 

For the cross-reference following this case 
substitute “ .] — See, further. Settle- 

ments, Vol. XL., pp. 672-674; Wills.” 

5376. Add. Annotation : — Refd. Be McKee, Public 
Trustee v. McKee, [1031] 2 Ch. 145. 

5407. Add. Annotations : — Apld. 1. R. Comrs. v. 
Hoc. for Relief of Widows & Orphans of 
Medical Men, I, R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. Refd. Be Blake, Re 
Minahan’s Petition of Bight (1031), 100 
L. J. Ch. 251. 

5411. Add. Annotation : — Refd. Re Jones, Johnson 
V. A.-G. (1926), 133 L. T. 601. 

6423a. .] — By his will dated Jan. 27, 1913, 

testator appointed his wife M. pltf. J. to bo 
his exors., & after directing them to pay his 
debts & funeral & testamentary expenses, 
bequeathed all his estate & effects, real iSc 
personal, which he might die possessed of, to 
his wife M. absolutely. M. predeceased testa- 
tor & died on Aug. 14, 1019. Testator died on 
Dec. 30, 1920, lea^ning real & personal pro- 
perty, but no heir-at-law or next of kin : — 
Held : there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take benehcially. He 
was in the position of a trustee, & on failure 
of a cestui que trust the beneficial interest in 
the personal estate vested in the Crown as 


towordB docoaecet’s oliontn i£ they wore 
to hand them over. In an action by 
the residuary lopratoo for dolirory of 
the books: — ReUi: ptirsuer was en- 
titled to doUverj'. — R obertson v. 
Robertson's KxECtrroRs, [1925] S. C. 
00C.~- SCOT. 

PART IV. SECT, SUB-SECT. 1.— B. 

sm. Mistake as In mlue of assets — 
New distritnUion ordered .] — Clarke v. 
Hawxb (1865), 11 Gr. 627.~CAN. 

PART IV. SECT. 6. SUB-SECT. 3. 

tn. i>tdy of administrator — To dis- 
trihute under Hevidutioj^ of Estates Act.] 
--He bower (1905), 5 O. W, R. 383 ; 
9 O. L. R, 199.— CAN. 

PART IV. SECT, 6, 5UB-£ECT. 4.-- 
A. (t). 

5878 1. Oenerdl — Testator by 

his will Kave oertaiu legacies 5: dovisod 
oertaii\ land to his widow for life or 
widowhood : upon hor death or 
mnrrlneo this land to go to the children 


of his sister. The residue of his estate 
ho devised & bequeathed to •* my 
exors." In the next clause ho ap- 
pointed three of his nephews ms 
oxors. : — Uetd : the change made in 
the law by the Imperial Act of 1830, 
adopted in this province iSi now found 
la Trustee Act, R. S. O., 1927, a. 53, 
docs not apply in casea in which 
testator himself has given tho property 
to his exors. ; tho Act applies only 
where there is a bare appointment of 
oxors. so that tho implication of law 
has to be I'esorted to in order to see 
whether the estate of testator not 
otherwise disposed of vests in them 
bcneheially virtutc oMcii. In this case, 
as nothing in the will indioatod a eon- 
trary intention, the exors. took bene- 
ficially . — Re Gracky, 11929} 1 D. L. R. 
200 ; 68 O. L. R. 218.— CAN. 

5382 1. IVhcther intention for eMciUor 
to take lieneflcially apparem by wilt — 
Construction of wiU.y^Teetstor by his 
will gave oertain legaciee Sc devised 
oertain land tn bis widow for Ufo. or 
widowhood. Sc upon her death, or 
marriage, this land to go to the children 
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of his sister. The residue of his ostato 
ho devised Sc bequeathed to ** my 
exors." In the next olauso be 
appointed three of his nephews his 
exors. One of those was at the date 
of the will an infant of tender years. 
& w'as only 13 years old at the time of 
testator’s death. Probate was granted 
to the adult exors. reserving to the 
infant a right to be admitted to exor- 
ship upon attaining majority : — Held : 
the change made in the law of the 
Imperial Act of 1830, known os 
Suren’s Act, adopted hi this l^vlnoe. 
Sc now found In 'rmstOT Act, R. S. O. 
1927, c. 160, R. 53, does not apply to 
oases in which testator hJmself has 
given the property to hla exors., the 
Act appUos only to oases whore there 
is a bare appointment of exors., so that 
tho implication of law has to be resorted 
to in order to see whether the estate of 
testator not otherwise disposed of 
vests in them beneficially viriute 
officii; Sc, as nothing in the will 
indicated a oontraxr intention, the 
oxors. took bonefioiolly . — He Oraobt, 
[1929] 1 D. L. R. 260 ; 63 O. L. K. 818. 
—CAN. 



ToL ZXm.— Exeoaton and Administtakits. Oases 6488a~5594a: 


hana vacaniia , — Be Jones, Johnson i?. A.-G., 
fl925] Ch. 340; 04 L. J. Ch. 341; 133 

L. T. 601 ; 09 Sol. Jo. 460. 

5442a. .] — Re Sivewriqht, Law v, Fen- 

wick (1922), 128 L. T. 410 ; 07 Sol. Jo, 108. 

Annotation : — ^FoUd. Re Leocli. Milne v. Daubeny. [1923] 

1 Oh. 161. 

5442b. .] — Be Leach, Milne v. Dau- 

beny, No. 4895a, ante. 

5448a. .] — Held : the direction for payment of 

the “ testamentary expenses ** of testator’s 
widow extended to the costs expenses in 
obtainii^ letters of administration, & in 
connection with the administration of the 
estate of the widow ; & the costs of an action 
in the probate division. — iJcCLRMOW, Yeo v. 
Clemow, (1900] 2 Ch. 182; 09 L. J. OIi. 
522 ; 82 L. T. 550 ; 48 W. R. 541 ; 44 Sol. Jo. 
428. 

Annotations : — Refd. Re Treasure, W ild v. Staoham, [1900] 

2 Ch. 048 ; Re Bharmau, W^right t). Sharnian, llUOij 2 Cb. 
280 ; Re Foarusidos, Baines v. Chadwick, (1903] I Ch. 250 : 
Re King, Travers v. Kelly, [19041 1 Ch. 303 ; Re Spencer 
Cooper, Po6 v. Spencer Cooper, (1908) 1 Ch. 130 ; Porto 
V, Williams, [1911] 1 Ch. 188 ; O'Grady v. W^lmot, (19161 
2 A. C. 231; Re Massey, Ham v, Ma.ssoy (1920), 90 
L. J. Oh. 40. 

5449a. Costs of probate action.] — Re Clemow, 
Yeo V. Oj.K 5 iOW, No. 6448a, ante. 

5452. Add. Citation : — previous proceed inqa^ [1892] 
1 Ch. 450. 

5466. Add. Annotation : — Consd. Re Forder, Forder 
V. Forder (1927), 137 L. T. 638, 

5483a. — — .] — Dixon v. Dutfjeld, No. 

GO 14b, post, 

5540. Add Mbllersii v. Buidoer, Smith v, 
Bridgeu (1858), 17 Jur. 908. 

5556. Add. Annotation : — Apld. Ke Reeves, 

Reeves v. Pawson, [1928] Ch. 361. 


6694. Add. Annotaiion : — Re Fegan, Fegan 
V. Fegan, [1928] Ch. 46. 

5594a. Direction in will for payment of money 
secured on mortgage out of residue — Balance 
of unpaid purchase^money.l — Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold & other 
personal estate, gave & bequeathed all the 
freehold A; leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchUdron & great-grand- 
children, & the residue of his estate upon 
trust for sale & conversion ; he then directed 
that his trustees should out of the money 
thereby produced pay {inter alia) his debts 
legacies, &> should out of the residue of such 
money pay & discharge “ any sum of money 
secured on mtge. of any of my freehold 
properties,” & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. took a 
reconveyance of the mortgaged property. 
Shortly before his death, in June Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which ho 
paid deposits, leaving balances of the 
purchase-money owing to the respective 
vendors. On Doc. 23, 1917, testator made a 
final codicil, by wliich, after revoking the 
ajipointment of oiu^ of his exors. k, bequeath- 
ing a legacy, he c«>nfirmed his will in all other 
respects. Testator di»‘d on Doc. 26, 1917, 
without having corni)!eted the purchases or 
paid the balances of the purchase-money, & 
shortly after his death his »3Xors. completed 
tlio purcliases paid the balances of the 
purcJiaso-nioney ; whoreupon the question 
arose w’hctiicr, as between the persons claim- 


PART IV. SECT. 7. SUB-SECT, t.— 

A. (a). 

6425 V. .] — P. by Lie will 

directed that bis real property, not 
Bpacitloolly devised, should be sold 
ail the remaiader of his property 
realised. He aliio directed that bin 
debtj), funeral & testamentary ex- 
ponsoB Bbonld be paid, an annuity 

{ )rovldod for his sister, & that certain 
cgacies, all charitable save one, should 
be paid : — Held : testator not having 
directed that the procecHls of sale of 
his realty & personalty should form a 
mixed fund, the primary fund out of 
W’hlcb the debts, funeral & testa- 
mentary expenses, tbo annuity, & the 
legacies should bo paid was the pure 
personalty, & tbo realty was only 
charged In aid of the pni-e personalty 
In so far as it proved insndlcient for the 
payment of all chaises, except the 
charitable Jcgaclos which laptied as far 
as the pui-o personalty proved In- 
siifHciont. — Re PArro.v, Cauuhiev v . 
CoPKl.A.vn, [19251 N. 206.— IR. 

to. Payment of death duties — Exemp- 
tion by statute — FuU effect to be given. 1 — 
JU Aikiks, [1928] 2 D. L. U. 415 ; 62 
O. L. 11. 33.— CAN. 

PART rv. SECT. 7, SUB-SECT. 1.— 

A. (b). 

5462 1. Specifle legacy — Of incumbered 
chattel.] — As between a specific legatee 
of an Incumbered chattel & other 
specific legatees & devisees, the former 
must bear the burden of the incum- 
brance, & a general direction that 
debts wall bo paid will not alter this. — 
Re Simpson, 09271 2 D. L. R. 1043 ; 
60 O. L. R. 810.~^AN. 

PART IV. SECT. 7, SUB-SECT. 1.— 
A. (•) ii. 

56111. fVhethermixed fund primarily 


liable.] — Whom) toslator has devised 
Ills real & peraoiml estatos to his exors., 
to soli or C(.nvert same Into money &. 
out of the procootis to pay bis debts & 
legotdos, ho hoe created a mixed fund 
for thu purpose. — Orayson v. Waibii, 
(1920! 1 D, L. li. 208 ; (1920) 1 

W. W. R. 125 ; 20 Sask. L. R. 288.— 
CAN. 


6611 ii. .) — I’estatrix devised 

5c bequeathed one-half of her estate to 
G., & after all her debts had been paid 
certain legaclefl to others. He Lho 
balance to G. The assets consisted 
mainly of realty, & wore sufliclcnt to 
dlHchurgc the dehta & the funeral He 
testamentary expenses witliout re- 
course to iho sharo given to G. : — 
field : the second half of tlie estate 
was charged with the payment c»f 
debts in oxoneivitJon of O.’s share, &, 
the ordinary rules as to the abatement 
of dllleront parts of the estate for the 
I)ayrjicnt of debts being applicable to 
the payment of fimoral & testa- 
nientrfiry expenses, G.*» shares was 
exempt also from the payment of those 
expenses. — Re, Ruwe, Oi^abb v. 
MoGf.ELlJlND, 11929) V. h. R. 290; 
(1929) Argus L. R. 211,— AUS. 

6613 i. Whether mixed fund 
primarily liable — Necessity for direction 
in mil for payment out of mixed fund.] 
— Since the Wills Act a residuary 
devise must for the purposes of ad- 
minJ.stratioj] be r^mraed us a specific 
devise. & hi the oraer of assets for the 
payment of debts ranks w'ith specific 
devises & apooiflc bequests. A resl- 
dwiry devise does not Ioho its right to 
contribution from spwriflcalJy be- 
queathed personalty for the payment 
of debts so far os Uic general personal 
estate is insufficient, merely by reason 

17 


of the fiict.s that It is given together 
with the general perHontil CHtate on 
f.ruHt for converHion &: tbo proooodH of 
convorHloii are made a mixed fund for 
the nui’puHOS of disposition. Sc that tho 
wboJo mtuto is subject to a gencrul 
constnictivo clmrgo for tho payment 
of debts. To entitle speclflcally be- 
(Hieathed porsonalty to be exonerated 
from such liubillt>y by the l•esId^a^y 
realty further ovidemio of testator's 
intention to that olf(H;t Is nocesHury; 
Huch us a directlnu that tho debts are 
tri be paid out of the udxed fund, or 
Diut the proceeds of convorslou are to 
1)0 regarded as personal estate.— /?« 
i'onsYTU, Wya'it V. Fojwyth (1929), 
29 ,S. K. N. S. W. 411; 40 N. W. W. 
W. N. 127.— AUS. 


PART IV. SECT. 7, SUB-SECT. 1. - 
C. ta). 

5640 vi. — — .1 — RictiJCR V, ItiORKU 
(1868), 14 Or. 261.— CAN. 

6640 vii. .)- Scott v. Sucvlk 

(1893). 23 O. II. 393.— CAN. 

6646 i. Personal estate insufficient .] — 
Lapp v. Lapp (1869), 10 Or. 159.— CAN. 


PART IV. SECT. 7, SUB-SECT. 1. - 
0. (b) tii. 


6661 ii. .) — Where land is devised 

which testator hold as a purchaser 
6ubje<;t to a vendor’s Hen, unless a 
ooutrui7 Intention appears, it is 
Itrimarlly liable for the unpaid nur- 
cbasc-tnoney . — Re Maodouoa ll, H 927 ] 
3 J). L. II. 464; 11927) 1 W. W. Ii. 
012 ; 21 Bosk. h. R. 307.— UAN. 


6661 Ui. .)— Rc Naqeu 11928] 3 

D. L. U. 36.— CAN. 





lug under teeUtor'i wiU« those balances 
oi^t to be borne by the ireehold properties 
of testator in respect of which same were 
pa;^able, or ought to be satisfied out of hk 
residuary estate : — B-Bld ; (1) Inasmuch as a 
vendork lien for unpaid purchase-money 
differs essentially Irmn a mtge,, even in the 
modmi A wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term ** mtge./* the balances of the unpaid 
purchase-money owing at testatork death 
were not “ sums of money secured on mtge./* 
& no contrary intention was signified by the 
direction in the will to pay & diaoharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1864i Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid pmchase-money ; 
with the result that the balances in question 
ought to be borne by satisfied out of the 
freehold properties in respect of which same 
were payable, &; the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary esta.te ; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 
aid off A after the vendor’s lien had arisen, 
ad not the effect of extending the meaning 
of the words any sums of money secured 
on mtge. of any of my freehold & leasehold 
propemes,” so as to include the balances of 
unpaid purchase-mon '-y in question. — Be 
Beuinstbin, Babnbtt V. Bkirnstein, 11926} 
Ch. 12 ; 94 L. J. Ch. 62 ; 132 L. T. 261 ; auh 
nom. Be Bernstkin, Barnkit v. Bhbnsteik, 
69 Sol. Jo. 88. 

(c) After 1925 (Vol. XXIII., p. 495). 

6620a. Special fund for payment of debts — 
** Contrary or other intention — Administra- 
tion of Estates Act, 1926 (o. 23), s. 35.} — The 

provision by t<^stator in his wUl of a special 
fund, not being any of tiie funds mentioned 
in sect. 86 <2) of the above Act, for payment 
of his debts operates as the expression of a 
“ contrary or other intention ’’ within the 
sect., 80 as to exonerate, as between the 
different persons claiming through testator, 
a persohalty fund which at testator’s death 
was subject to a mtge. from the primary 
liability to discharge it ; but the fund is 
only exonerated to the extent that the 
special fund is available for discharging the 
mtge. debt, A, in so far as it is inadequate, 
the mortgaged property remains primarily 
liable, — Be Fegan, Fegan v. Pbgan, [1928] 
1 Ch. 46 ; 97 L. J. Oh. 30; 138 L. T. 266; 
71 Sol. Jo. 866. 

5640. Add, AMioiation : — Ae to <4) Consd. Be 
Littlewood, Clark v, Littlewood (1930), 47 
T. L. B. 79. 

6641a. .]— March (Lady) c. Powkb (1679), 

Oas. temp. Finch, 414 ; 23 B. B. 226, L. 0. 

5664a. r— To revert to residue on death of 


legatee.] — ^By his wiUf testator be^iueathed a 
legacy of ^16,000 to trustees for his daughter 
A. during her life & aftw her death directed 
that the legacy should revert to A; be added 
to his general residuary personal estate d; 
go as Ibe same was bequeathed by his will. 
Testator then gave his general residuary 
personal estate to B. Testator devised his 
estates in certain places to other trustees -as 
a fund for the discharge of his debts, funeral 
& testamentary expenses & his pecunii^ 
legacies in aid of hb personal estate, with 
power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary persoiw estate should be 
exhaiisted to raise money for those purposes 
by sole or mortgage & subject thereto upon 
trust for B., in fee. The personal estate of 
testator was insufficient for the payment of 
his debts & legacies, & B. supplied such 
deficiency, including the annual payments to 
A. in respect of her legacy. A. survived both 
testator h B. On the death of B., the question 
arose whether, as testator's personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to B. for the benefit of B., 
who was testator’s residuary leeatee ; — Held : 
the words ** i*erert to & be added to my general 
residuary estate ” in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taketi ; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personm 
estate. — Be Somerset (Duke), Thynnb v, 
St. Maub (1886), 56 L. T. 763. 

6697a. .] — Bylbs v. Cary (1687), 1 Vern, 

457 ; 23 E. R. 683. 

AnnoiiUion : — Dbtd. MalUsoa v, Middleton (1730). 1 Eq. C€i8. 

Abr. 198, n. 

6697b. .] — Bowdler v. Smith (1706), Free. 

Ch. 264 ; 2 Eq. Ca. Abr. 371 ; 24 E. R. 128. 

6697c. .] — Parker v. Wilcox (1723), 2 Eq. 

Cas. Abr. 371 ; 22 E. B, 316. 

5097il. .] — WiLLAN V, Lancaster (1826), 3 

Russ. 108 ; 38 E. R. 516. 

6723a. .] — Testatrix, who had power, 

under her brother's will, to appoint real & 
X>er0onal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
legacies to various persons & subject thereto 
for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
& other legacies payable out of an 
unappointed moiety of her brother’s personal 
estate, after the decease of his widow, & she 
directed the duty on all the foregoing l^aoies 
to be paid out of her personal estate, & if 
deficient for full payment either of duty 
or legacies, such deficiency was to be made 
good out of the real estate, on which she 
charged same. By two cofficils, testatrix 
Idtt other legacies, & directed {>hat the sums 
bequeathed out of her brother’s estate should 


PART tv. SECT. 7, SUB-SECT. 3.— A. 

]i> J, ,] — Lands aro assets 

for tbe satisfaction of debts in the hands 
of an exor., under d Oeo. 2. a 7 ; & 
to a plea of pkneodminisfrovi^pltf. may 
reply lands.— GsjtDiNi&a p, OijtDiNRa 
(1839), 9 O. S. 364.— CAN. 

PART IV. SECT. 7, SUB-SECT. 8.— 
0 . (•) 1 . 

p i, .1— WmotiT V, WatOBV, 


[1098] N. Z. L. K. 331.— N.E. 

r 1. — BakMce of proceeda of sole 
ofkmd soM by mor^agae treated aaiamd,} 
— ARMSON V, TBOKPBOK (1877), 96 
Qr. 188.— GAN. 

r ii. .l—Tostator deris^ to his 

daughter a lot of land ohaised with a 
leeaqr. ThS daughter^ predeoe^ 
te^Mor, learltif two ohildseBu 
t|ie lot deeouMbd. Ou an epplu. by 
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the exors. at the instance of the ofScdal 
guardian Held .* it was the duty 
of the exors. to s^ the land ft piur the 
legacy.— Edpis (1809). 99 O. R. 
566.— CAM. 

r ilL .)— Ec Bancm BsTAm 

Siskin r. Booooh 11V30J 

4 D. L. R. 1686: fw. W. B. 896 ^ 93 
S. L. R. 696.— GAH. 




V«l. Xm^Bnoaton aai 


be paid* with the other legaoieB^ immediately 
aim decease : — Held : the legaoiee given 
by the codicils were chai^ged on the real 
estate. — ^W iixiamb v. HtroHse (1867), 24 
Bear. 474 ; 27 L. J. Oh. 218 ; 80 L. T. O. S. 
215 ; 4 Jnr. N. S. 42 ; 6 W. B. 94 ; 63 B. R. 
441. 

5784. Jdd, Citations: — stib nom. Ntssbn v. 

Obbtton, 2 Y. & C. Ex. 222 ; 160 E. R. 378. 
5737a. — — .] — Testator directed his debts & 
tnneral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freehold to trustees to be sold, & the 
proceeds, after deducting costs, to be deemed 

g art of the residue of bis personal estate, &> 

> be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain trusts, & finally 
directed all the re^ & residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
sufficient to pay all the debts & legacies ; — 
Held ; the legacy of £1,000 ought to be paid j 
out of the moneys arising from the sale of tlie 
real estate. — Re Woouard’b Trust (1854), 
18 Jut. 1012. 

5839a. .] — A general charge of debts & 

legacies upon all the real estates of testator 
not annulled by a subsequent power to sell 
a particulai* estate only & apply the produce 
to the same purpose : but that estate was 
first applied. — CoxE v. Basset (1796), 3 
Ves. 165 ; 30 E. R. 945. 

AnnoUUion: — Oo&ld. Wrlflfley v. Sykes (185«), 21 Boftv. .337. 

5864ia. .] — Waterhouse v. Clout, Ex p, 

Booker ( 1871 ), 41 L. J, Oh. 223 ; 20 W. R. 277. 
5908a, Charge of debts, legacies 4k expenses on 
specific bequest — Variation of staiuioty order 
of administration.] — By a will, testatrix gave 
& bequeathed “ All rny farm stock, iitkple- 
ments & tenant-right but charged with pay- 
ment of all my just debts, & funeral tk 
testamentary expenses, A: also with the jmy- 
ment thereout of the legacies mentioned in the 
will of my late liusband W., an additional 
legacy of £60 which 1 bequeath to my step- 
daughter E. unto & equally between my 
step-son G. & my son F.” : — Held : Adminis- 
tration of Estates Act, 1925 (c. 23), Sebed. 1., 
Part II., in the case of wills, a fortiori in the 
case of those executed before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention, 

& therefore the farm stock, implements, He 
tenant-right were primarily applicable for 
payment of the funeral & testamentary 
expenses Sc debts. — Be Littlewood, Ci.auk 
r. Littlewood, 11031] 1 Ch. 443 ; 100 

L. J. Oh. 243 ; 144 L. T. 718 ; 47 T. L, H. 79. 

5917 a^ Administration of 

Estates Act, 1926 (c. 23), Sched. 1., Part 11.^ — 
A share of residuary estate which lapses Owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is property undisposed of by will ” 
within clause 1 of above Part, Sc therefore 
under sect. 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funeral Sc 


testamentary expenses, debts Sc legacies. — 
Re LAMB,^ViPom) r. Lame, (1929] ! Oh .722 ; 98 
L. J. Ch. 805 J 141 L. T. 60 ; 45 T. L. R. 190 ; 
tSSol. Jo. 77. 

AnnotaHms Re Potty, Holliday e. Petty, [10291 

1 Oh. 790. iPd. Re Atkinson. Webster o. Walter, h93o] 
1 Ch. 47. DMd. St VMd, Re Kempthorne, Ghartee v. 
Koiiipthomo, ri9301 1 Oh. 268. C. A. H.P. Re 0mm, 
Oasfi r. Inarhom, [10.30] W. N. 90fl. Apprvd. Rr Tonpr, 
Hilton r. BnMlhnry, 110311 1 Oh. 209. 

59171 ,. testator by 

his will, after directing his executors to pay 
all legacies free of estate duty Sc to pay out 
of his estate any duty which might become 
payable on any gift made before his deceast^ 
Sc after bequeatliing certain legacies Sc 
annuities Sc the use Sc benefit of two freehold 
cottages, directed tlicm to collect the income 
from the remainder of his estate Sc to pay 
75 per cent, thereof to E. H. during her life 
Sc on her death the income of the whole of 
the estate to be invested for the benefit of 
the children of M. Sc A. on their attaining the 
ago of twenty -one years. Sc if there should be 
no children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having boon held upon the originat- 
ing summons that, in conseauence of the will 
having been attested by the nusband of E. H., 
the 76 per cent, share of the income of the 
residuary estate was undisposed of by the 
will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funeral, testamentary 
Sc administration expenses, debts Sc liabilities 
other than the estate duty in the will men- 
tioned ought to be paid priniarily out of such 
undisposed of income or out of the corpus of 
his estate : — Held : (1 ) the “ real Sc personal ” 
estate of a deceased x><'^^‘0on made assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), s. 32 (I), include 
the sliare of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate; (2) that property “undis- 
posed of by will,” made by sect. 34 (3), 
Sched. I., I^art II., para. 3, of that Act the 
primary fund for payment of the expenses, 
debts, Sc liabilities mentioned in that sub- 
sect. includes a chare of future income of 
i^esiduary estate which lax>ses by reason of 
the statu toi'y inability of the legatee to take 
under the will ; (3) upon the proper con- 
struction of the will Sc the sub-sect, there 
was no provision for payment of the funeral, 
testamentary, Sc administration expenses, 
debts, Sc liabilities, with the result that those 
expenses Sc the debts Sc liabilities, except the 
estate duty in the will mentioned, must be 
paid primarily out of the share of income 
which lapsed Sc any other property undis- 
posed of by the will. — Jie Tong, Hilt(3N v. 
Bradbury, [1931] 1 Ch. 202 ; 100 L. J. Oh. 
1.32 ; 144 L. T. 2U0, O. A. 

69170. — .] — Be Cruse, 

Gass v, Ingham, [1930] W. N. 200. 

59174 . Contrary In- 

tention of testator.} — Testator devised Sc 
bequeathed Ids residuary real Sc personal 
estate upon trust for sale Sc conversion, Sc 
after directing payment of his debts, etc., 


FAHT IV. aSCT. 7, 8UB-SBCT. 8^ 
a (e> II. 

• t w_.'j — If tinder a will tlMM we , — . _ _ _ _ 

general gltte of legacie« Sc then of the ( 9 D. L. R. 34B. — CAN. 
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rist Sc the lefidnio, real Sc pensmal, i 
Ideudlng the whole in one maM, the I 
legacies arc a charge on the 'realty, — 
JFte Oowinm, J[1930f X W. W. R. 449 ; 


PART IV. SECT. 7, SUB-SBOT. 4. 

6874 L Before epeeifie Uaaeies ,] — 
Re HUKT, 119941 8 W. W. R; 241.— 
OAH. 
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out of that mixed fund gave the residue 
thereof thereinafter referx^ to as the 
residuary trust fund, as to one-half to his 
wife & as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed & passed as on an intestacy : — 
Held : the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. I., Part II., being under 
sects. 33 (7), 84 (3), & Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, & not 
primarily out of the lapsed moiety . — Re 
Petty, Holliday v. Petty, [1929] I Ch. 726 ; 
98 U J. Ch. 207 141 L. T. 31. 

Jnnotatio'ns He Atkinsoiu Webster v. Walter, 

Ilfl.'iOJ 1 Oil, 47. App^d. He KeiDpthorue, Charles v. 
Kempthomo, [1930] 1 Cli. 288. 

5917e. 


.J By hig 

will dated Dec. 2, 1911, a testator devised to 
his brother C. “ all my freehold & copyhold 
property,’* & gave all his leasehold property 
&. personal estate & effects, subject to pay* 
ment of his funeral & testamentary expenses, 
debts, & legacies upon trust for division 
amongst his brothers & sisters as therein 
mentioned. Testator died on Aug. 16, 
1028, & was at his death entitled, subject to 
the effect of the provisions of the law of 
Property Act, 1926 {>'. 20), to two equal 
ninth shares of certam freehold property 
comprised in his father’s residuary estate, 
& to one equal fourth pait) of certain freehold 
minerals purchased by him. He also owned 
the entirety of certain other freehold 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
owing to tlio death of two legatees in the 
testator’s lifetime : — Held : testator by 
directing that his debts should lirst be paid 
(^ut of the residue before division amongst 
the residuary legatees had shown an intention 


that in regard to the lapsed shares of residue 
the order of adnpnistration prescribed by 
Administration of Estates Act, 1925 (c. 23), 
Sched. I., Part II., should not apply, inas* 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. — Be Kempthorne, Charles v. 
Kempthorne, [1930] 1 Ch. 268 ; 99 L. J. Ch. 
107 ; 142 L. T. Ill ; 46 T. L. R. 15, C. A. 

Annotaiiana : — Apld. Re TAttlewood Clark r. Llttlewood 
(1930), 47 T. L. R. 79. Conid. Re Crtme, Qaesv. Ingham, 
[19301 W. N. 208. Diftd. Re Tong, Hilton v. Bradbury, 
[1931] 1 Ch. 202. Beld. Re Nowman. Slator v. Nowman, 
[1930] 2 Ch. 409. 

5019a. As property undisposed of by will— * 

Contrary intention of testator.] — In the 
administration of the solvent estate of a 
testator who died after the commencement 
of Administration of Estates Act, 1926 
(c. 23), a direction in his will to the trustees 
to pay his funeral it testamentary expenses 
& debts out of the proceeds of the sale & 
conversion of his personal estate is a pro- 
vision within tlie meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s fimeral, testamentary, & adminis- 
tration expenses, debts, & liabilities payable 
out of his estate, except death duties imposed 
on real estate, in priority to testator’s real 
estate which, owing to the death of the 
devisee thereof in testator’s lifetime, was 
property undisposed of by his will & which, 
but for the provision in his will, would be 
primarily liable according to the order of 
application of assets specified in Administra- 
tion of Estates Act, 1925 (c. 23), Sched. I., 
Part II., cl. 1. — Re Atkinson, Webster r. 
Walter, [1930] 1 Ch. 47 ; 99 L. J. Ch. 35 ; 
142 L. T. 129. 

Anmtiationa : — CODSd. He Kcmptliornc, Cliarlos v. Kemp* 
thorne, [1930] 1 Ch. 2(?8. Apld. He Llttlewood, Clark y. 
Littlewood (1930), 47 T. L. K. 71). Consd. He Tong, 
IllltoTi V. Bradbury, 11930) 2 Ch. 400. 


Part Y. — Powers and Rights of Representative, 


5977a. One executor carrying on business In com- 
petition with testator’s business— Breach of 
trust.] — By his will testator who, at the dat« 
theref>f, was carrying on the business of a 
yacht broker, appointed pltfs., namely, his 
daughter B. & pno W. & deft, exors. 
trustees thereof, & directed them to carry 
on his business after his doatli *, & in the 
event of a sale thereof by the exors. the 
whole of the proceeds were bequeathed to 
B. TestaUjr died on Aug. 1, 1928, & his 
exors., in pureuance of the directions con- 


tained in the will, carried on his business, 
until Feb. 1, 1029, when, testator’s tenancy 
of the businc.ss premises being about to 
expire, they removed the business to other 
premises, a lease of which was shortly after- 
waMs granted to deft, alone, of which lease 
to deft, pltfs. did not become aware until a 
few weeks after the grant thereof, when deft, 
claimed the right to hold the lease of the new 
premises for Ms own benefit, to exclude pltfs. 
from the new premises A; to set up dt carry 
on his own account a business similar to & in 


PART rV. SECT. 7, SUB-SECT. 9.— A. 

t t. .)— Teatotor, wboeo 

oatato waa subsemiently aoqueetratad 
on the petition of his exors.. 6l who 
had elleotod several whole life poUoles 
of assuranoe upon his own life with the 
Australian Mutual Provident Society, 
in respect of which Uie total amount 
payable at his death was £4.028 18a. 3d., 
& which were protected imder Aus- 
tralian Mutual Provident Sooiety’s Act. 
1857, s. 14, to the extent of either 


£1,500 or £1,780 la. 9d.. bad during 
his Ufotime assigned the policies in 
question to the Society by way of mtge. 
as collateral security for the repayment 
of certain advances totalLing £3,500. 
in respect of whioh advances the amount 
of £3,560 12s. 3d. was due at the date 
of his death: — Held: the equitable 
doctrine of marshalling applied, & the 
mtgee. must resort primarily to the 
protected fund to satisfy the mtge. 
debt, so as to leave the unprotected 
portion of the policy moneys available 
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for the unsecured creditors, with the 
result that the proteotiou afforded by 
the Act was entirely destroyed . — tie 
Holla VD, Ex p, Holland (1938), 88 
S. R. N. S. W. 369 ; 45 N. S. W. W. N. 
88.— AUS. 


PART V. SECT. 1, BUB-SECT. 1.— A. 

5978 ill. .1 — McCaixcm r. 

Toronto Qknrral Trusir Gortn., 
(m^l D. L. R. 871 ; 43 B. C. R. 31. 
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competition with testator’s business. Deft, 
having, since the issue of the writ in the 
action, assigned the lease of the new premises 
to B. the goodwill of the business also 
having been assigned to her, it became no 
longer necessary to grant any of the relief 
claimed & necessary to determine only 
whether deft, was entitled at the date of the 
issue of the writ to the right which he then 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne : — 
Held : (1) in fade of the claim made by deft, 
to the benefit of the lease, pltfs. were justified 
in bringing the action ; (2) having regard to 
the special nature of the business of a yacht 
broker which necessarily involved com- 
petition between every individual broker 
with all the others, it would have been a 
breach by deft, of his fiduciary duty towards 
the beneliciarie.s under the will, if ho liad at 
the date of the issue of the writ set up on his 
own account an independent business of a 
yacht broker in competition with pltfs., 
carrying on their testator’s business ; with 
the result that deft, must pay all the costs 
of the action. — Re Thomson, 'riiOMsoN v. 
Allen, [19:iOJ 1 Ch. 203 ; 99 L. .T. Ch. 156 ; 
142 L. T. 253. 

6014a. .] — Testator devised & be- 

queathed to trustees estate A. & also all & 
singular his freehold & leasehold estates & 
effects in H. & W. together with the steam 
engines & machinery, money in hand, etc., 
t/Ogether with all ^ singular otlier his real & 
personal estates Si- eflfect>s, upon tmst, that 
his trustees, etc., should carry on his cottOn 
manufactory in the best & most proper 
manner they possibly could A' he empowered 
them to retain as much ready ruoney, as a 
capital in the bu.sine.ss, as by them ij ight be 
considered uece.ssary, with fulJ pow'.r to 
carry on the same, to keep the whole in 
good repair, A to riinew the machinery ; 
& directed that at the end of every twelve i 
months next after his decease, jirfivided his 
daughters L. & E. were living, the profits, I 
if any, & the surplus income from his H. Ac | 
W. estates, after paying certain annuities, j 
after retaining a sufficient capital to carry . 
on the manufactory, should be equally \ 
divided between his two daughters, share Ac 
share alike ; but if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when be 
directed the reserved capital to be immediately 
divided between his two daughters L. Ac K. 
.share <fc share alike : Ac he furtlier du*ected 
that the surplus rents of his H. Ac W. estates, 
after paying the annuities, were U-> be equally 
divided every twelve months after his decease 
between such two daughters, share Ac share 
alike. He directed his trustees to allow his 
daughter E. to receive all the rents, etc^ of 
his estate A. for her life Ac declared that at 
her death her issue were to be entitled to 
such estates, but if she left no issue then 
such estates were to go to his daughter I*. 
Ac if she should then be dead, having left issue, 
such issue were to take ; he then gave to 
L. an annuity of £600 during her life, Ac charged 
the same on all his real & personal estates 
in H. ^ W. &> bequeathed the same at her 


death to her issue equally : Ac, If she should 
die without leaving lawful issue, his daughter 
E. if she should be living, was to take the 
annuity of £600 Ac tlie whole of the surplus 
I'ents, etc., of his H. Ac W. estates, both real 
& persona] : Ac if neither of his daughters left 
issue, the whole of his estates, both real 
Ac personal, wore to go to K. H. for life, with 
remainder to his issue, remainder to his heir 
at law. L. Ac E. survived testator : E. Ac L. 
both died without issue: — Held: (1) the 
repi'esentatives of L. Ac E. were absolutely 
entitled, in equal shares, to all such personal 
estate as w'as situate in H. Ac W. Ac which was 
not retained by the trustees as capital for 
carrying on the manufactory ; (2) on the 
death of the survivor of E. Ac L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. Ac 
W. consisting of his leasehold estatb Ac the 
nuimifactory, Ac the capital retained by the 
iriisttffes for carrying on the business, were 
subject to the trusts declared in favour of 

K. 11. ; (3) R. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. Ac W. k- to the income of the capital 
retained Ac employed by the trustees in carry- 
ing on the business. — Housicfield v. Asijton 
(1856), 26 L. T. O.S. 300; 2 .Tur. N. S. 103, 

L. O. k h, JJ. ; affmnedf sub nom, Ashton 
t’. UoHHFIELD, HOHSFIELD V, SlDEBOTHAM 

(1860), 2 L. T. 1 ; 6 .Tur. N. S. 355, H. L. 

AnmyUiiimu :~ Ocncrallu, Kefd. Tyrone Karl r. Waterford 
ManiiilH (18U0), 1 Do 0. F. & J. 013 ; Gutbrlo t% Walronrt 
(1883), 2*2 Ch. D. 57.3. 

6014b. .] — Testator directed that his 

business should be carried on for the benefit 
of his widow or until her second mamage, 
with very full powers to the trustees to carry 
on tlie saints Ac ‘'to increase or abridge 
Ins said business, & his capital, 8t*ock Ac imple- 
ments therein,” Ac generally to act “ as most 
advantageous Ac mostly for the benefit of the 
persons claiming under his will.” He also 
directtjd that all Ida debts, funornl Ac testa- 
mentary oxpen.ses, Ac the “ costs, charges Ac 
expenses of carrying into e(Te(*.t the trusts 
of his said will,” shoiikl be paid out of the 
capital of said business: — Held: (1) the 
widow was cmtit!:‘d for life or until her second 
marriage, to the whole of the iirofits made by 
such busimiss after te-sUit/ir’s death ; the 
cash at the banker’s Ac the trade debts being 
assets or part of the capital of such business ; 
(2) the debts, funeral Ac testamentary 
expenses, Ac the costs of suit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar charges. — 
Dixon v. Dutfield (l«62), 5 L. T. 741. 

6016. Add, Annotation : — Refd. Re Murphy’s 
Est6.te, Morton v, Marchauton (1930), 74 
Sol. Jo. 321. 

6016a. No right to priority-- Assent to 

carrying on business.]— iiie Muiiphy (Elijah) 
EsTATiiJ, Mohton V. Maruhanton (1930), 74 
Sol. Jo. 321. 

6053a. Effect of Administration of Estates Act, 
1926 (c. 23), 8. 39.] — Re TroU/OPe’S WiU. 
Trusts, Public Trustee v, Troli.ope, 
[1927] 1 Ch. 596 ; 90 L. J. Oh. 340 ; 137 
L. T. .375 ; 71 Sol. Jo. 310. 


~ — - — — " ■■ ~~ - 

PART V. SECT. 2, SUB-SECT, 1. 

so. Before death duties rmid^-Whert seeuritu for paynwrU giv€n.\—U, v, Oau6Doniam Ikbitranoe Co., (10241 2 D. L. H. 
649 ; 1^241 S. C. tt. 207.~-OAH. 
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<8062. Add. AnnotaUon : — ApM. Johnson i», Clarke, 
11028] Oh. 847*. 

6074n. To pay specialty debt — ^Mortgage vaUd 

as against bond— Executor without notice ol 
bond.] — W atbiiloo Ii^suhance Co e. Hikd 
(1862), 1 Now Rep. 64. 

6082. Add. AnnoicMon Apld. I. R. Comrs. v. 
Smith, [1980] 1 K. B. 713. 

6085. Add. AtmoicUion: — ^Refd. He Williams, 
Richards v. Williams, [1930] 2 Ch. 878. 

6117. Add. Annotation : — Ae to (1) Retd. Parker 
V. Judkin, [1931] 1 Oh. 476. 

6188a. Effect of Administration of Estates Act, 
1026 (o. 23), s. 89.]--iJe Troijlopb’s Will 
Trusts, Public Trustee v. Trollope, 
[1927] 1 Oh. 696 ; 96 L. J. Ch. 340 ; 137 
L. T. 876; 71 Sol. Jo. 810. 

6147. Add. AnnoiaUon : — As to (1) Refd. Parker 
V. Judkin, [1^1] 1 Ch. 476. 

6161. Add. Annotation : — ^Refd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

6177. Add, Annotation : — ^Refd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

6178. Add. Annotaiiona : — Refd. Be Murphy’s 

Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v. Judkin, [1931] 1 Olil 
476. I 

6271 » Add, Annotation : — Consd. Be Hansel, Smith 
V. Hansel, [1930] 1 Oh. 362. 

6281a. .] — Testator, who died on May 17, 


1916, by his will appointed appcts. exons. A 
truab^, A bequeatlM a number of a2)solute 
A settled pecuniary legacies. Testator gave 
all his estate whatsoever unto appcts. upon 
trust for sale A conversion at such time A 
manner as they shonld think fit, with power 
A discretion to postpone sale A oonversioa A 
charged the moneys to arise with the legacies 
bequeathed by his will. Testator’s will con- 
tained a residuary bequest, investment clause 
in wide tenns, A a power to i^>pcts. to 
appropriate any part of the estate in its actual 
condition in satiMaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. (Guaranteed Stock, A the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 
£151,411 A in the interests of the estate it was 
Inexpedient to realise it at once. Appcts. 
having caused to be prepared a scheme of 
apportionment, appropriation A abatement 
among A between the legacies, applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction: — Held: appcts. 
could exercise the discretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settl^ by testator’s 
will . — Be Daniels, London Otty A Midiand 
Executor Trustee Co., Ltd. v. Daniels 
(1918), 87 L. J. Ch. 661 ; 118 L. T. 436. 


PART V, SECT. 2, 8UB-8EGT. \— 
B. (a) U 

r (p. fi77) i. .V—Whero 

testator charged hla debts on Ms land : 
— add: the mere falLture of testator 
to enumerate all his laud did not detract 
from the oonoluaiou that all the land 
was so ohargod. & the direction that 
bis debts should be paid by his exurs. 
conferred an implied power of sale 
upon them for the purpose of paring 
the debts out ol the prooeods. — Y ost 
V. Adxmb (1886), 13 A. H. 129.-^AN. 

t (p. 677) I. Where execu- 

ior*a power coupled uHih ifUereM .} — 
WUSSKLS V. CAK8CaLLlCN (1860), 10 
O. P. 216.-~CAN. 

bb (p. 677) f. Legal estate in 

executors .] — A derise of land to exors., 
in trust for the purpose of selling the 
lands, passes the legal estate & the 
henehoiaries take an equitable Interest. 
— TooMxr V. Bhupbndiu Nath Bosb 
( 1928), I. L. H. 7 Pat. 620.— IND. 

t (p. 578) i. .1— Where 

testator directed his trustees to hold 
property for twenty -one years, 8c then 
sell it : — lldd : there was no power to 
sell contrary to the express prorlslons 
of the will, except perhaps in a ease ol 
emenreney. — D obbicl v. Lom>ouN, 
(10201 N. 2. L. H. 131.— N.Z. 

b (p. 673) i. Vtider Daifolw- 

tion of Elates A<^.] — Re LoaAN, [19271 
i D. L. R. 1074 ; 61 O. L. R. 323.-- CAN. 

h <p. 678) i. Interference by 

court — Whether court trtti restrain execu ' 
tor from setting.)— B amukihon v. 
SCHWANDT, (^19271 3 D. L. R. 665 ; 
(19271 1 W. W. R. 620 ; 21 Sask. L. R. 
341.— GAN. 

h (p. 678) U. Sale not necessarv 

for adminislraiUm purftoses— ‘Title of 
bond fide purchaser, 1— An exor. or 
adminJatrator has no absolute power 
to dispose of the property of deooasod 
if it is not necessary for the purpose of 
administration of the estate, but a 
bond fide purchaser may be proteoted 
in oertain oases where a tranner Is not 
for that purpose. — T arakbswab Das 
OUPTA V. Ambica Cuaran Bhatta- 
SMIARJBB (1927), L L. H. 65 OeXo. 392.— 
CAN. 

h (p. 678) ill* Option to p«r- 

chase Whether ««££)— <3iANUi e. 

MoMbaks, [193113 W. W. n. 650.-mAN. 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) il. 

1 i. 8. P, MctCurdt V. McDaniel 
(1808). 7 N. S. R. (1 a. & O.) 267.— CAN. 

PART V. SECT. 2, SUB-SECT. 8.— 
B. (b). 

614611. .]— HeW: although 

there was no express devise of realty 
to the exors., a dovlse was implied by 
the terms of the will, &, there I^ing 
a general ohaigo of debto, the exors. 
4iad full _power to give a mtge. — 
BANQUB ifBOVINOlALE DU CANADA V. 
Capital Trust CJorpn., (19271 3 

D. L. R. 199 : 60 O. L. R. 452.— CAN. 

PART V. SECT. 2, SUB-SECT. 8.— 
B. (0), 

tp. Power to reserve benefU to one 
bene/iciaru-‘'-Out of lands devised to 
anaOwr beneJUsiaarv,] — ^MoEbnziu v. 
Grant (1866), 13 U. C. R. 180.— CAN, 

PART V. SECT. 2, SUB-SECT. 8.— 
0. (a), 

h i. Sale under licence of Probate 
Court — Whether licence conclusive — 
Licence obtained inynoperlg.J — Do* v. 
ON (1860), 9 N. B. R, (4 All.) 


'Phompson t 
483.— CAN. 
h il. 


8i 


personal 


property for payjnent o/debis.];— D ob d. 
SULUVAN V. OUBRBT (1872), 14 

N. B. R. (I Pug.) 176.--CIAN. 

■t. Conveyance inoperative. ) — Tbabon 
V. Lbabibv (1861), 81 U. a R. 816.— 
CAN. 

Bw. Effect of sale edter three years — 
DevolvRon of Estates AeL 1997. e. 12.) 
— C., the owner of land, died on Deo. 80, 
1926, intestate. Letters of admlnto- 
tration were granted to his daughter 
A., who was his sole heiress-at-law 8c 
next of kin. On Feb. 17, 1926. 8hei(M 
administratrix, conveyed In fee to 1^, 
who, <m the same day, conveyed In 
fee to A. 8c her husband, as ioint 
tenants. No caution having oeen 
registered by A. as adminlstratrtx 8c no 
certifloaAe of tie pendens having been 
regfstered by any oreditOK: — Beld: 

Dec. 20,^23, the three-year 
period during which tbe estate was 
vested in A. ae admtaieteatetat having 
elapsed, she 8c her husband 


entitled, by Devolution of Estates Act, 
8. 12, to convey, to a purohasor in 
good faith 8c for valuable consideration, 
who has no notice of the existenoe of 
any claims of creditors, a title free 
from any liability for the debts of 0 . — 
Re Down 6c Stinsbro, [1929] 3 D. L. R. 
70 ; 83 O. L. R. 541.— CAN. 

PART V. SECT. 8, SUB-SECT. 1. 

ss. l*ower to reduce debt — execute 
quit-claim deed.] — Where testator had 
agreed to sell land to K.. 8c the exors. 
reduced the purobase price in order to 
keep K. on the land, 8c later gave T., 
from whom testator had bought the 
land, a qutt-olaim deed of all their 
Interest in the land : — Held .* (1 ) the 
action of the exors. in reduolng the 
price payable by E. was reasonable 8c 
proper; (2) they should not have 
executed the quit-olaim deed without 
applying, under Trustee Act, R. S. S., 
1920 ( 0 . 76), s. 64. to a Judge of the 
King’s Bench for advice, but, since 
they had aoted honestly Sc in what 
they oonsldered to be the best interests 
of the estate, their failure to do so 
should be excused under sect* 44. — 
Lbmckb o. Nbwlovb (Saak.). (1926) 
4 D. L. R. 293 ; [1926) 8 W. W. R. 
830: varied {1927J 2 D. L. R. 1049; 
8. C. R. 389.— CAN. 

PART V. SECT. 6, 8UB-8SCT. 1. 

1 (p. 601) 1. Utider Trustee Act. 

R. 8. B. C., 1924 (e. 862). a. 80— 
Amount limited to 6 per cenL of gross 
value of estate,] — Re Bbocman^ Bbtatb 
(1926), 87 B. O. R. 41.-0^. 

t (p. 601) i. Re Bosch, 

(19271 2 D. L. R. 344^ 69 N. 8. R. 
264.— CAN. 

g (p. 602) L Not after estate 

properly administered accounts 
pcMed.}— Re Oxvnham, [1995] 2 

D/lTr. 602.— can. 

sb. Liabrnty for^Benefldary entitled 
to specific hemiut benefited by w»k of 
exeeidor .] — ^Tnete is no Jurisdiction in 
the ot. to order that the remuneration 
of an exor. be paid out of a specSflo 
bequest on account of tta benefiting 
by the work d the exor. — In the Estate 
^ Rathbon*, [19891 N* Z. L. R. 183.— 




VoL nnr^^-HnoBton and 


5M1* Add, AnnotaH&n : — Coiisd. Jones t^, Wright 
(1927), 189 U T. 43. 

6841a. — r- r— Charges lor work In execution of 

itataton^ trusts.] — By his will testator 
directed that his trustees shoold stand 
'posSeMted of certain hereditaments upon 
certain truBt8» & declared that any exor. 
or trustee of his will, who was a solr. or a 
person enga^d in any profession or business, 
might iadiTiduaUy, or through his firm, act 
in the course of his profession or business on 
behalf of the exors. & trustees, Sc charge for 
fo doing: — Held: as the land was vested 
in the trustees upon the statutory trusts, 
any exor. or trusts of the will, who was a 
solr. or a person engaged in a profession or 
business, was entitled, tinder the will, to 
charge for work or business done In the 
execution of the statutory trusts, because such 


work or business would be done on behalf 
of the exors. Sc trusted , — Me Pbdlbt, 
Wallaob V. WAI.LACUO, [1927] 2 Oh. 168; 
96 L. J. Oh. 438 ; 137 L. T. 686 ; 71 Sol. Jo. 
683. 

6870. Add, AnnoiaHon: — ^Refd. Me Anderson- 
Berry» Harris v. Griffith, [1928] Oh. 290. 

6SS8a. .] — Leasehold property belonging 

to testator, who was origlnid lessee, having 
been directed to be sold Sc the proceeds 
divided: — Held: the exors. were entitled 
to be indemnified out of the proceeds. — 
Smith v. Smith (1854), 2 Bq. Rep. 727. 

6405. Add, AnnoUstion: — ^Refd. Me Murphy’s 
Estate, Morton v, Marchanton (1930), 74 
Sol. Jo. 821. 

6409. Add, AnnoiaHon : — As to (2) Distd. Me 
Murphy’s Estate, Morton v, Marchanton 
(1930), 74 Sol. Jo. 321. 


Part VI. — Liability of Representative. 


6446a. Sale of goodwill of business — 

Solicitation of customers.] — The rule in 
Trego v. Huni, [1800] A. 0. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
Boobne V, WICKER, [1927] 1 Ch. 667 ; 96 
L. J. Oh. 361 ; 137 L. T. 409 ; nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

AnnnkMime: — Diitd. Re Thomson . Thomson v. Allen, [1930] 
1 Oh. 803. Befd. Farey v. Ck>oi»6r, [1087] 8 K. B. 3S4. 

6626. Add, Annotation : — ^Refd. Aiiff v. Ivai Jadu- 
nath Majumd^ Bahadur (1031), 47 T. L. H. 
288. 


6600. Add, Annotation : — FoUd. Firman v, iioyal, 
[1026] 1 K. B. 081. 

6610. Add, Annotation : — Oenerally, Refd. Re 
Field, Sanderson v. Young, |1026] Ch. 636. 

8611. Add, A7inotoiM>n : — ^Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v, Weld-Blundell 
(1029), 78 Sol. Jo. o8.5. 

6667a. Non-repalr by representative.] — In 

debt for rent against an admimstra.tor, as 
asBimee of the intestate, deft, pleaded, in 
discharge of his liability otherwise than es 
administrator, that the intestate underlet, 
for an unexpirod term, to a tenant who had 
become insolvent Sc unable to pay rent ; that 


PART V. SECT. 7, SUB-SECT. 1. 

n i. .] — Story v, Dunlop (1807), 

18 Gr. 375.— CAN, 

n il. .\—Re Williams (1895), 22 

A. R. 196.— can. 

PART V. SECT. 7, SUB-SECT. 2.— A. 

f I, In respect of guarenUee 

— DistHbidion of estate in ignorance of 
guarantee,], — Saudry u. Hampton, 
(19871 N. Z. L. R. 673.— N.Z. 

r ii. In respect of debt 

eontracted for estate — JHghi of creditor 
to benefit of representative's right to 
i7idemnificalion.]^Wh0T0 an exor. con- 
tracts a debt on behalf of the estate 
the creditor is in equity entitled to the 
benefit of the exor.'s right to be 
indemnified out of the assets of the 
estate in the hands of the beneficiaries. 
— Nrthisrlanps Investment Oo. v. 
DbbBrisay, [1928] 1 D. L. R. 581 ; 
[1923] I W. W. R. 461 ; 23 Alta. L. R. 
291.— CAN. 

PART V. SECT. 7, SUB-SECT. 3, 

•e. Representative not authorised by 
fCiU^Benefidaries daimino profits of 
business — of r^gresenttdive to he 
tndemntfiedy-WQistxr v. Gal* 
LAQHKR, 11989] L K. 307.— pt. 

PART V. SECT. 8. 

SL To reeeUoe payment of lump sum 
for uMehjspnetnn eammuted op deesased.] 
— R. p, lInCoxRisTON, (198C1 4 D. L. R. 
1086.— CAN. 

ai* Ti&rinc aetian—To sef aside tax 
soli of lam belonging to silato.}— 
EcUmmb «. Moran (1S96), 38 O. R. 
876.-M3AN. 


PART V. SECT. 9. 

6426 i. Power of executor to bind 

— (Jo-executor.) — Held: a BctUemout 
made by an exor. precluded the co. 
exor. 8c cestuis que trust from opening 
up the estate so settled .^ — Re Bath's 
B&tatb (1879), 12 N. S. R. (3 R. &C.), 
604.— CAN. 

PART V. SECT. 10. 

6438 Hi. ,\—Re Hewett v, 

Jbrmtn (1898), 89 O. R. 388.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

6601 i. Covenant to pay debt — Under 
mortgage,}— -In a will, the only pro- 
Yision for the payment of debts, was 
the usual one. that all testator's first 
debts should be paid by his exors. 
At the time of his death, a parcel of 
land was held in joint tenancy by 
testator & his wife, subject to a mtge. ; 
— Held: the wife on death of testator, 
became owner subject to the mtge., ft 
as between her ft testator’s estate, she 
was not entitled to call upon the estate 
to pay the mtge. ; hut if migee. could 
recover from testator’s estate upon a 
coYeuant by testator for payment, 
dissolutlou of testator's interest could 
not deprive mteee. of that right. — 
Re Gbaoey (1925). 63 O. L. R. 218.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 6. 

6521 tt. l.^WinrATT V, HARm 

(1848), 4 IT. C. R. 485.— CAN. 

g. Add, Citation f — tmsd. sub nom, 
M^uoAN V, Surra, 81 S. C. It. 268. — 
SCOT. 

g L MURDocDB V, West 

(1895), 24 8. O. R. 306.*-CAM. 
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g Ij, .J^— Gray V. Johnston, 

[19281 S. a 659.— SCOT. 

Hi. .)— .Tbfferson V. 

Muise, [1930J 4 D. L. R. 208.— CAN. 

k i. .}~Rc Strktton Estate, 

Oat ft Hill r . Marcoite, [1930] 1 
W. W. R. 824 : 2 D. L. R. 700 ; 24 
8. L. R. 481.— CAN. 


sk. NecessUv for consideration ,] — 
The mother of pltf. made a will by 
which she devised certain land with a 
bouse on it to pltf., who was at that 
Uine living in it with her husband. 
Before the wiU was made, according to 

e ltf.’s story, her husband wished to 
ve idsowhere, ft her mother said : 
** Do not leave ; stay on boro ft tlx 
this bouse up^ft X will leave it to my 
daughter (pltx.) at my death.” The 
husband ft wile stayed ou ft made 
improvements, relying on the promise, 
ft the mother made the will leaving 
the property to pltf. Subsequently the 
mother made a new will leaving the 
property to another daughter. In an 
action for spttclfio porfomianoe of the 
alleged agremnent : — Held : there was 
no oorroboratiou of pltf.’s evldenoe ft 
no consideration passing to deceased 
for the binding contract aUegod. — 
Holliday v. Turner, (1930J 3 D. L. R. 
206 ; 65 O. L. R, 2a6.-^-0AN. 


PART VI. SECT. 2, SUB-SECT. 10.- 

6596 I. MaMmonlal 

Order for costs against husband,}— A 
wile, whose husband had died after a 
decree nisi for divorce ft before the 
date when it could have been made 
absolute :—Kek2.‘ not eutitled, there 
being no funds in ct., to ousts against 
bis estate.— Jarvis v. Jabvis, 11925] 
8 D. L. R, 416 ; [19261 1 W. W, E. 
247— UAIf, 
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the premises were of less value than the rent, 
vilK. of the value of a oertain sum, part of 
which deft, had paid to pltf & part towards 
the expense of a party-wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them ; A that he had fully 
administered, etc. Beplication ; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent; & that deft, did not offer to 
surrender, etc. Tssue thereon : — Heid : (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent. — Hornidge v. 
Wilson (1840), 11 Ad. & El. 045 ; 3 Per. & 
Dav. 641 ; 0 L. J. Q. B. 72 ; 113 E. R. 559. 

Annotaiiona.'r-^s to (1) Conid. JRc. Howes, Strathmore r* 
Vane, NoroIIffe'a Claim (18R7). 37 Ch. D. 128. Retd. 
Kendall v. Andrece (1802), 61 L. J. Q. B. G30. 

671 Add, Annotation : — Apld. Graves v. Cohen 
(1029), 40 T. L. B. 121. 

6712. Add, Annotation : — Gonsd* RUey v, BroWn 
(1929), 08 L. J. K. B. 739. 

6718. Add, Annotation : — Aa to {1) Consd. Riley v. 
Brown (1929), 98 L. J. K, B. 739. 

6718a. .] — Aa action for damages 

for breach of promise oi marriage abates on 
the death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach must relate to matters within 
the contemplation of the parties at the time 


the alleged promise waa made. — B ilby v. 
Brown (1929), 98 L. J. K. B. 739 ; 142 L. T. 
42 ; 46 T. h, B. 618 ; 73 Sol. Jo. 499. 

6723. Add. Annotation : — Consd. Firman v, Boyal, 
[1925] 1 K. B. 681. 

6762. Add. Annotation : — Held. Re Field, Sander- 
son V. Young, [1925] Oh. 636. 

6835. Add, Annotation : — Retd. Hardie Sd Lane v, 
Chilton, [1928] 2 K. B. 306. 

6840. Add, Annotation Retd* Boyal Exchange 
Assce. V, Hope, [1928] Oh. 179. 

6861a. .] — ^Beaumontv. Gbovbe (1701), 

1 Bq. Oas. Abr. 8 ; 21 E. B. 833. 

6861b. .1 — Kbmish V, Betson (1732), 

Kel. W. 74 ; 26 B. B. 497. 

6011. Add. Annotation: — Apld. Be Munton, 

Munton v. West, [1927] 1 Ch. 262. 

6015a. Liability of executor for “ wilful 

default — What amounts to.]— Pltfs. were 
the two sons of testatrix, entitled in equal 
shares to her estate undisposed of by her will, 
including £214 14a. 5d. in the Post Office 
Savings Bank & £62 4a. in Savings Certifi- 
cates. Deft., as sole exor. of testatrix, 
employed to wind up her estate a solr. who, 
unknown to him, had at one time been 
suspended from practice, & who obtained 
from the first pltf. the Post Office Savings 
Bank deposit book & the Savings Certificates. 
Deft, heard for the first time of the solr.’s 
suspension three months later, when the 
first pltf. told him of it. Under deft.*s 
written authority, a warralit valued at 
£62 4a. had been issued in favour of the 
solr. *8 firm, & the first pltf. wrote to deft, 
objecting to his having taken that course. 
Later, the first pltf. ae^ed deft, to employ 
another solr., but deft, did not do so, as the 
solr. was then promising to settle the matter. 
Ultimately the solr. absconded, & the sums 


PART VI. SECT. 2, SUB-SECT. 12. - 
B. (b) I. 

6678 I. Personal liahility — As 
aasiffnee,] — In Mar. 1921, pltf. executed 
a lease of land & bulldiii^ to H., & M. 
covonautinjr to allow the lessees to 
erect a imtltlon on the leround floor 
of the chief hullding. Sc himself to con- 
tribute $1,000 towards the cost. The 
partition was built, pltf. contributed 
the 11,000 Sc the lessees went into 
possession. H. died In Jan. 1923, Sc 
his wife, deft. A. Sc deft, co., the 
executors named in the will, obtained 
probate thereof. In Got. 1923, M. 
made an assignment in bkpey. Sc deft. 
00 . was appointed custodian of the 
blrnt. estate. Pltf.*s claim in this 
action was to recover a largo sum 
made up of rent, taxes, cost of repairs 
Sc Interest. He alleged that defts. 
entered into. Sc from Jan. 1923 oon- 
Unued In possession Sc reoelpt of the 
rents Sc profits Sc claimed payment 
from them personally : — Held ; deft. 
00 . entered upon the promises not 
merely in its representative capacity 
as exor., but personally aa assignee of 
the term. Sc as spoh was personally 
chargeable with the amotmt of rents 
Sc profits which it reoelvod, Sc with 
suoh further suixui as it might have 
teoeived If it had used due dlligenoo, 
but not exoeedixig in the aggregate the 
full amount of the actual rental value 
of the premises. — Ryokman v. Trusts 
Sc Quar. Oa, 11929) 1 D. L. K. 643 ; 
63 O. h. R. 286; 10 O. B. R. 414.-— 
CAN. 


PART VI. SECT. 8, SUB-SECT. U 
6786 1. Chnerpil rul^liepreaenlaHoeB 
noGioble.)— O oknollt e. 8 bivmi(1879), 


18 N, B. 11. 606.— CAN. 

6726 ii. .) — Lrbllb v. 

Calvin (1885), 9 O. R. 207.— CAN. 

r i. To n^ligcnce in management 

of shiv,] — Camkron V. Milloy (1872), 
22 0. P. 331.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— A. 

0 1. ,1 — A contract made by an 

oxor. or administrator on behalf of the 
ostato, but not relating to an obligation 
Incurred by testator or intestate, 
rendow him personally liable, even 
though It is expressed to be made ** as 
exor,*' or " as administrator.*^— Walcu 
t?. Nordquist, [1926] 4 D. L. R. 126 ; 
110261 2 W. W. R. 864 ; 36 Man. L. R. 
46.— CAN. 


d I. Administrator ouitiy of 

fraud,] — Dor d. Dobib v. Vandbrup 
(1836), 6 O. S. 86.— CAN. 


PART VI. SECT. 4 , SUB-SECT. 6.— 
A. (a). 

6S51 i. Sale gf testaior*8 ettaU — Below 
proper roliie,] — Defts., as exors. of a 
will, were directed by the will to sell 
lands of testatrix. Sc distribute the 
proceeds among her ohildren Sc a grand- 
ohUd. Jii this action, pltfs., two of the 
ohildren, alleged that defts., exors., had 
committed a breach of trust by selling 
the lauds at a gross undervalue. Pltfs. 
gave a notloe for trial by jury. Sc ^e 
action was tried with a jury. Sc 
iudraent entered upon its findliigs 
in favour of pltfis. for the recovery 
of damages : — Held .* the evidenoe 
established no negligence on the part 
of defts.. Sc no lueaoh of trust. — 
Davies v. NklboiN, 11928] 1 D. L. R, 
264 ; 61 O. L. R. l67.— CAN. 
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6863 il. ~ — .] — Where exors. are 
held liable to the estate for what it has 
lost by their disposition of an agree- 
ment for the sale of land entered into 
by testator under the crop -payment 
plan, the main conBideratfon m de- 
termining the value of the asset lost 
to the estate is the value of the pur- 
chaser’s covenant to pay. — Lbmckb Sc 
Oraik V. Newlovb Sc. Newlovb 
(Sask.), [1929] 2 D. L. R. 516; 1 
W. W. R. 761.— CAN. 


PART VI. SECT. 4, SUB-SECT. 5.— 
A. (c). 

6906 i. Insurance of property.} — In 
Ontario exors. are boimd to insure, 
against fire, buildings forming part of 
tho estate m their hands. Sc are liable 
on a devastavit if they fall to insure. — 
He Gamble, [1925] 4 D. L. R. 768 : 57 
O. L. R. 604.— CAN 


PART VI. SECT. 4, SUB-SECT. 6.— 
A. (d). 

6918 i. Misappropriation — By agent — 
Agent pr^oiauHy employed by deceased.] 
— Exors., relying in g(^ faith on the 
statement of their testator’s solr. that 
he had in his hands securities sufficient 
to answer a fund they were directed 
by the will to invest for an annuitant, 
distributed the estate. Subsequently 
it was found that before testator^s death 
the solr. had misappropriated the 
money given to him by testator to 
invest, K had, in fact, at the time 
of tho representation, no aeouritles or 
money in Ais hands : — Retd: the exon, 
were protected by Trustee Limitation 
Act, H. S. O. 1897, o. 120, a. 32.— 
Olabkx V. Bellamt (1900), 27 A. B. 
435.— CAN. 
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of JS14 14«. 6(2. & £62 4^. were not recovered. 
In an aciicm by pltfs. for a declaration that 
deft, was guilty of a bieaoh of trust in per- 
mitting the sums to be retained by the solr., 
A for payment of them, deft, in his defence 
relying won Trustee Act, 1025 (c. 19), 
8. 28 : — aeld ; Trustee Act, 1926 (c. 19), 
8. 23 (1), authorised deft, in signing the 
authorities to the solr.’s firm to collect the 
sums; (2) by virtue 6f sect. 30 (1) of the 
Act, trustees are not liable for losses due to 
the default of “ any banker, broker, or other 
person with whom any trust money or other 
securities may be deposited ” unless the 
losses are caused by the trustees* own wilful 
default ; (3) an, exor. employing an agent 
to receive moneys belonging to the estate 
& relying on sect. 23 (1), will not be liable if 
the money is lost through the ^ent*8 mis- 
conduct, unless the exor. has himself been 
guilty of wilful default ; (4) deft, was guilty 
only of an error of judgment which, where 
losses are due to a solr.’s dishonesty, does not 
amount to “ wilful default ** on the part of 
an exor. — JKc Vickbuy, Vickery v. Stephens, 
[1931] 1 Oh 572 ; 100 L. J. Ch. 138 ; 144 
L. T. 662 ; i7 T. L. R. 242. 

6922. Add. AnnoUiiions -Consd, Re City Equit- 
able Fire Insce., [1926] Ch. 407 ; Re Vickery, 
Vickery v. Stephens, [1931] 1 Ch. 672. 

7059. Add. Annotation : — Refd. Re Munton, 
J^Iunton v. West, [1927] 1 Ch. 202. 

7168. Add. Annotation : — Consd. Manley v. 
Sartori, [1927] 1 Ch. 167. 

7ie9a. .]— FhooKTON v. Running (1868), 8 

Oh. App. 323, n. 

7190a. .] — Exors. must be allowed, a reason- 

able time for breaking up testator’s domestic 
establishment & discharging his seivaiifcs. 
Two months : — Held : not to be an unreaiaon- 
able delay, having regard to the circuu.- 
stances. — F ield v. PECJorrr (No. 3) (1861), 
29 Reav. 670 ; 9 W. R. 526 ; 64 E. R. 761. i 


7190b. J—Brownb V. Collins, No. 0308, 

ante. 

7219. Add Annotation:— -Consd. Be Mason (1928), 
97 L. J. Ch. 821. 

7225a. Assets improperly obtained.] — Whoi^ two 
exors. obtained part of the assets improperly, 
by signing joint receipts in favour of each 
other, while they had large balances in their 
hands respectively, the ct. gave interest on 
those sums at five per cent, against both 
exors.-— Bick v. Moitey (1836), 2 My. & K. 
312 ; 39 B. R. 962 ; evb nom. Beck v. Motley 
4 L. J. Oh. 63. 

7250a. .] — Where there is a direction in the 

will to accumulate a residue, with which the 
exor. does not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer.— 
Amiss v. Hall (1867), 3 Jur. N. S. 684. 

Annotation : — Dbtd. Re Kmmot'8 Eettate. Emmot v. Emmet 
(1881), 17 Ch. D. 142. 

7256a. .] — Exor. choi'ged with interest 

on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate. — Goodchild v. 
Fenton (1829), 3 Y. & J. 481 ; 148 E. R. 
1269. Ex. Ch. 

7273a. .]— Gilroy v. Stephens, No. 

7208, ante. 

7276a. To authorise maintenance.] — OiiARii- 

TON V. Saden (1830), Donnelly, 36 ; 47 B. R. 

210 . 

7811a. Who may re-open.] — A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a setilement of accounts 
with the exors. upon himself & afterwards 
on C., a volimteer I — Held: C. could not, 
against the will of A., open the settlement of 
accounts with the exors. — Parker v. Bloxam 
(1865), 20 Boav. 295 ; 52 B. R. 616. 


PART VI. SECT. 4. SUB-SECT. 6.— 
C. (a). 

697® i. Bar to enforcement of remedy — 
Cond%Aci of party injured— Delay .] — 
Meachah r. Dr&pek (1851), 2 Qr. 316. 
—CAN. 

PART VI. SECT. 6. SUB-SECT, 1. 

■d. Jurisdiction of court — To call upon 
executors to account .] — The Surrofirate 
Ct. has Jaiisdictioa to call upon an 
oxor. to account even before the 
expiration of the two vears provided 
for in his letters probate . — Re Nord- 
TOMME Estate. 11928J 3 W. W. H. 
290.— CAN. 


PART VI. SECT. 6, SUB-SECT. 8.— 
B. (b). 

•m. Ned where administraiion granted 
on application of party interested 
adversely to «cecufor. H-Harbibon v, 
MoOlashan (1859), 7 Qr. 531. — CAN. 

PART VI. SECT. 8, SUB-SECT. 6.— B. 

an. Counsel's fee — For ocneral work 
df advice — NU allowed.}— Re Dodge 
Estati^ [19251 1 D. L. R. 1 140 ; (19261 
1 W. W. R. 776.— CAN. 

go, — — Unless estate 

dijg^cuU io inanage or solidior required 
to render services by way of business 
monoaemeiii.}— Re JRoEMEir (Saak.), 
(19277 3 W. W. R. 603 ; varied sub 


iu)m. Re Rokmur Estate, lie Mott v. 
ItOPaiEU, [I928J 3 D.L. It. 860; [1928] 
2 W. W. R. 560.— CAN. 

PART VI. SECT. 8, SUB-SECT. 6.— 

C. (a). 

7200 i. Under special drcumatances,] 
— Where the circumstances of l.ho oase 
render it reasonable that they should 
do so exors. are entitled to employ 
the services of such agents as may bo 
necessary . — Re Level Estate, [1927] 
1 D. L. R. 900 ; [19271 1 W. W. It. 
1000; 38 B, 0. It. 211.--0AN. 

PART VI, SECT. 8, SUB-SECT. 5.-~ 

D. (a). 

sp. Increased fee to counsel — Necessity 
of notice to parties interested .] — In a 
proper case, an increased counsel fee 
should be allowed the solr. of the exor. 
as between solr^ ft client. It is im- 
possible to lay down any 0xod rule 
governing such amounts. The in- 
creased f^ should not be applied for 
or granted without notice to toe parties 
interested; but in the nresent case, 
since the parties were all before the 
ct. ft bad argued the point, an Increased 
counsel foe on the piuwflog of accounts 
was allowed to save further expense, 
although notice that it would be 
apDlledfor had not been given . — Re 
BiA^ONALt), Estate, II928J 2 D. L. K. 


338 ; [19281 1 W. W. R. 052 ; 22 Sask. 
L. R. 288.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— 
C. (a). 

sx. Payment to wrong beneficiary — 
Delay in appliealUm io court for interpret 
laifUm of wiU.]—Re Patton, [1931] 3 
D. L. it 644.— CAN. 


PART VI. SECT. 6, SUB-SECT. 7.— A. 

sg. Jurisdiction of regisirotr — Should 
not pass upon his own accounts.] — Re 
Bent, [1927] 1 I>. L. R. 592 ; 69 
N. S. R. 107.— CAN. 


sr. Jurisdiction of Surrogate Court.] 
—Re MacIntyre (1908), 11 O. L. K. 
136.— CAN. 

gt, Ite Baeohler, [1931] 2 

D. L. R. 997.— CAN. 


7298 1. Passing accounts — Costs — 
^orm of order.)— Re 

IoKenna V. Haslbtt, [1927] V. L. 11. 
II- 48 A. L. T. 126; [1027] Argus 
.. h. 12.— AUS. 

7296 li. Application of King's 

?encd rules to Surrogate court .] — Tlw 
lurrogate ct. In Baskatobowan Is 
rovemed with r«ipeot to the piling 
»l accounts by K. B. rules 801-319 so 
a they are appUcablo.— Re 
Cstatb (Sask.), [1929] 3 W. W. B. 
05.— CAN* 
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Part VII.— Actions by and against Reppesentative 


7489a« Inwhos0nAme~-4>6eMS6d*smperty«itlgi^ 
to assignees before ileatli.]--^^e property of 
tin intestate was assigned to assignees previous 
to his death ; pltf. administered, & applied 
to deft« lor payment lor goods sold him by the 
intestate^ m the name ol the assi^mees, dt 
afterward brought an action in his character 
ol administrator: — Held: such action was 
well brought, — ^Brandt v. Heatio (1818), 2 
Moore, 0. P. 184, 

t492a. Suit tor account of testator’s estate.] — 


Lapse of time will hot of itself bar an exor. 
of an exor. of his right to have an accoimt of 
his exor.*8 testator’s estate taken, with a 
view to ascertain such exor.’s liabilities as an 
aocotmting party — Smith v. O’Grady (1870), 
L. B. 8P, C.811; 7 Moo, P. 0. 0. N. B. 106 ; 
39 L. J. P. 0. 63 ; 28 L. T. 476 ; 10 W. B. 
22; 17E. 11.41, P.C. 

7584. Add, Annoiaiion : — Belli. Be Forder, Forder 
V, Forder, [1927] 2 Ch. 291. 


Part VI 11. — Administration by Court. 


7812a, Public trustee — Appearing as plaintiff & 
defendant— Improper,] — Phillips, Pubmc 

Trustee v. Meyer, [1931] W. N. 271 ; 172 
J.. T. Jo. 488. 

Compare No, 8757a, post. 


7S67, Add. Annotation : — ^Refd. Horwood v. States- 
man Publishing Co. (1929), 98 L. J. K, B. 450. 

7990, Add. Annotation : — Refd. Re Robertson’s 
Application (1920), 46 T. L. K. 17. 


FART VII. SECT, h SUB-SECT. 7. 

I I. — evidence of op^site 

or inkraded paHj/.j— T aylor v. KRais 
(189fi), 26 O. R. 483.~-OAN. 

PART VII. SECT. 1, SUB-SECT. 9.— A. 

•V. General ruk*. 1— In litleating with 
third panoDfi, ozors. arc, with respect 
to oofits, in the same position as pakioB 
' who litigate in their own rlght.r— 
Grrat Western By. Oo. ©. 'ones 
(1867). 13 Gr. 836.— CAN. 

•w. LiabiiUy on faUure of appeaf— 
Jppeal wiihoui merit or auhetance .] — 
The ooetfi of an appeal without merit 
or tubstanoo taken by a personal 
repreientative : — Held : to be payable 
by inch representative in hie Individual 
oapacity.—STRKLioFF t*. First Na* 
TiONAi. Bank of Joliet, fl926) 8 
W. W. R. 601, —CAN. 


PART VII. SECT. 1, SUB-SECT. 9.— B. 

7645 Iv. .1 — Billktt v. 

1^ILLKTI\ [19291 2 U. L. K. 944 ; 1 
W. W. II. 778 ; 93 S. L. R. 630.— CAN. 

PART VXl. SECT, 2. SUB-SECT. 8. 

■X. Applicaiitm by originating notice 
to pr.emime deatk of cjrecidor,] — IMtf. In 
an action agaiuHt ozoiu, alleged to be 
mirviving oxore. may, under rule 
998 (h), apply by orifi^natiug notice 
for an order declaring that the other 
exor. named in the will Is deemed or 
presnmod to be dead, even though the 
allegation in the statement of claim 
of his death is formally denied in the 
Htatoniont of defence. — He Bkickkr 
ESTAT ifi (Man.), [19291 3 W. W. U. 

ja i). L, R. ' — 


697 ; [1930] $ 


. 146.— CAN. 


PART VII. SECT. 2. SUB-SECT. 5.— 
B. (a). 

im. Appoinfmenl by fortian eouH.) — 
An exor. or administrator cannot, as a 
general rule, be sued aa such in the ots. 
of any State or country other than 
that in which he reoeived his appoint- 
ment. — OOODBtnv e. MtTC!BKLL, [19261 
* D. L. R, 640: [192^ S W. W. R. 67 ; 
^6 Man. L. H. 669.— CAN. 

PART VXl. SECT. 2, SUB-SECT. 5.— 
B. (0) U. 

to. To adkm by widow — Under 
Widok*9 ReHef Ad^Six mbnike after 
d udk o/Atuhmul.]— K roomak Diok- 
IIOK. (199S1 * 1). L. IL 948.— CAN. 


PART VU. SECT, %, SUB-SECT, 6,— A, 

p i, Claim for deredaed^e hoard 

daring tifetimeA — He TnOMraoN (1926), 
68 N. S, H, 489,— CAN. 


PART VII, SECT. 2. SUB-SECT. 8.— A. 

Ik 1. — The proper 

form of Judgment against exors. or 


adiuinistrutot‘8 in rospeot of a Uabllity 
of deceased is for payment In duo 
coarse of administration, unless tbera 
la on their paH a distinct affirmative 
admission of assets sulBoient to pay all 
creditors ; upon a Judgment Cor the 
amount recovered to bo paid in due 
course of administration it la improper 
to Issue execution . — He Hf.xtall 
Bhtatb. [19211 1 W. W. B. 118; 36 
D. L. R. 710.— CAN, 


PART VII. SECT. 2, SUB-SECT. 8.— C, 

d i. — — Judgment againd ikfcndant 
adminidrator of edate .] — A oertUftoate 
of a county ot. Judgment aguiusi 
“A. B,, administrator of the estate 
of X./* charges A, B. personally & 
not the estate . — Re Joyce & Scarry 
(1889), 6 Man. L. R. 281.— CAN. ' 

f i. Contribution from deviaees.y--^ 

Emerson v. Canniff (1878), 26 Gr. 
149.— CAN. 


PART Vn. SECT. 2, SUB-SECT. 9.— A. 

g I, Widow*» code of applicatUm 

for relief under Devolution of Edaiee 
Act, H. 8. 8„ 1920 (c. 73), a. 24.1— 
Re Mowobsnko, (19201 1 D. L. R. 
265 ; [19261 1 W. W. R. 139 ; 20 Soak. 
L. 279.— CAN. 

• il, Litigation cuveed bp legatee.] 

— 0*SULUVAN V. Harty (1885), 11 
S. C. R. 322.— CAN. 


PART vn. SECT. 2, SUB-SECT. 10.— A. 

77631. Oamiaheeproceedinge — Decree 
In adminisiratiem suit — Damagee re- 
covered by adtninidratrix under Fatal 
Accidents Act — Garnishee summons set 
aside.] — MoEwan r. Spbckt (N. W. T.) 
(1906). 4 W, L. R. 325.— CAN. 


PART vn, SECT. 2, SUB SECT. 10.— 
B. (a). 

■c. iViorifp of execution— Over pur- 
duwsr from executor .) — Henry r. Sharp 
(1871), 18 Or. 16.— CAN. 

PART vn. SECT. 2, SUB-SECT. 10.— 
B. (b). 

1 i. Held .* land 8c tenements, 

held in fee simple by debtor at the time 
of his deoeaae, mii^t be taken in exeon* 
tlon on a Judgment against his exor. 
or administiator. — F orbyth Sc Rioit- 
AROaONS. Hall( 1830), Dia. 304. — 0AM. 

tb. Judament bu defindt — Notwtth- 
diouHng insnjficieni personal assets .) — 
Held: the exor. was not entitled to 
an injunoUon against prooeedinge on 
the Judgment. — ^D onkr v. Bom (1872), 
19 Or. m.—CAM. 


PART VUX. SECT. 1, 8UB*4USOT. 4. 

h U Cannot entertain ctaim for 

batanoe on morigoM by exseutars to pay 
ddds legacies.}— R4 Ricirabdbon*^ 
Eetatb (1890), 28 K. a. B. 416.— CAN. 
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g i. — — ApplioaHon for diredions — 
Previous decree to deliver property in 
suhwowiA — Where a decree was 
obtained by a legatee against tho exor. 
for delivery of the property in a suit 
in a sub -court, Sc subsequently the exor. 
filed a petition In the High Ct. under 
Indian Suoeesslon Act. XXXIX of 
192.5, B. 302, for direotions as to the 
fund relating to a charity mentioned 
in the will but not dealt with 4)y the 
decree of the lower ot., the High Gt. 
had jurisdiction to 'give directions, as 
the matter was not adjudicated in tho 
suit, but would not give direotions 
where the matter had been definitely 
settled in a properly constituted suit. — 
Akkayya V. Vanama Lakrhamma 
(1927), I. h. R. 51 Mad. 849.— IND- 

g il. To determine who are bene- 

fictetries .] — The ct. has Jurisdiction to 
make an order determming who are 
the benefloiarles. on titled under a given 
will, & in such a ease it may direct the 
registrar to conduct an inquiry for the 
pur;)ose of obtaining the information 
upon which such Turisdictlon could 
properly bo exercised . — Re Ft.anaqhan, 
11929J N. Z. L. 11. 746.— N.Z. 

■m. Surrogate Court — Accounts .) — 
An order cllrcoting an inquiry upon the 
footing of wilful default into the 
accounts of an exor. or administrator 
is beyond the jurisdiction of a Surrogate 
C)t. in Saskatchewan ; it being one 
whloh can be made only by the C7t. of 
Eing's Bench. The Jnrisdiotion con- 
ferred on the Surrogate Cte. in Saskat- 
chewan is oonfined to ** matters Sc 
causes testamentary,** i.e., matters Sc 
causee relating to the grant Sc revooa- 
hKm of the probate ot wills Sc ot 
administration & inoidental matters. — 
Re McElhinnby Estate, Standard 
Trusts Co. v. MoElhinnbt (Saak.), 
[19291 3 W. W. R. 664 ; [1980] 2 V. L. B. 
290 : 24 8. L. R. 160 ; reosg., [1929] 4 
D. h. R. 783 ; 8 W. W. R. 106.— GAN. 

PART VIU. SECT, 2, SUB-SECT, 1. 

•a. Siars of neat of kte— Jforfpagse 
of. Held : eutitled to bring pro- 
oeedings. — SwxEiin v. Qalla^hsb 
(1888), 82 I. L, T. 82.— IT 



PART Vin. SECT. 8, SUB-SBOT. 2.— B. 

79S7 il, ^rbt V. Pabkbii 

(1920), 5%D. h. R. 692.— CAN. 

td. iVof guedion uAdhot property pari 
of estate.) — ^BeOoxACKS. [198714D. lTR, 
770 ; 61 0. L. B 223.— CAN. 

M. Q%iedUm widths exeeutors miM 
act leilAoul ooiwetif of named peraon.}— 
Re Roobrs, [19892 1 D. L. R. 116 ; 
63 0. L. R,ir * 
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7d9S* Add. AmMkdion Refd* Haskell v. Marlow, 
[192^] 2 K. B. 45. 

S0i4« Add* Ahfuitaiions :--’As to (1 ) Held, Be Rosa, 
Ross t?. Waterfleld (1929), 40 T. L. R. 61; 
Bobiason v. Speokman or Robinson (1929), 
69 1*. Jo. 01. 

8018, Add* Anntdaiian : — Refd. Huntor v, Stadt* 
isohe Hochseefisoherei Geeselschafi, [1925] 2 
£L*, IB. 4981 . 

8270a. Separate sets of trustees of settled 

shares.] — Be Scott, Scott v. Scott (1926). 
71 Sol. Jo. 430. 

8280a4 Power of court to order — Ancillary to order 
relating to management of property — ^R. S. C. 
Ord. 55, r. 2 (18) J — ^When, In an administra- 
tion action upon a summons connected with 
tbe management of the property, imder above 
sub-rule, a judge of the <Si. Div. sitting in 
chambers makes an order sanctioning the 
expenditure of a certain sum out of capital 
for the purposes authorised, he has ancillary 
jurisdiction under that sub-mle, by the 
same order, to give full practical effect thereto 
by further directing payment of the sum so 
authorised out of a fund of whatever amount 
standing in ct. to the general credit of the 
action. — TsauiY, Tkrry v. Terry, [1029] 
2 Ch. 412 ; US L. J. Ch. 436 ; 141 L. T. 536 ; 
46 T. L, R. 539. 

8387. Add. Annotation : — Consd. Green v. 

Weatherill, [1020] 2 Ch. 213. 

8342a. Action against representative — Payment Into 
court — Subsequent action by creditors — 

Whether creditors entitled to fund In court.] — 

A bill was filed by a ceatui que trunt against'a 
surviving trustee & the representative of B., 
a defaulting trustee, to obtavn a proper 
investment of the trust fund. B 'e repre- 
sentative did not admit assets, but airnltted 
that he had in his hands part of B.’s et^taie, 
which he paid into court under the order of 
the ct. A decree was obtained, by which B.'s 
estate was declared liable to make good the 
trust fund, & accounts were order^ to be 
taken of B.*b estate. A creditors’ suit was 
instituted for the administration of B.’s 
estate, & the common decree obtained : — 
Held: the decree in the first suit did not 
entitle pltfs. therein to the whole fund paid 
into ct. in that suit, but only to a proportional 


part of it with the other creditors of B. — 
Smith v, Btmm (1840), 3 Beav. 10 ; 9 L. J. Ch, 
349 ; 4 Jur. 670 ; 49 E. R. 6. 

Annolathn Rct4. TomMn if. Tomlin (1841). 1 Rsro. 230. 

8349. Add. Annotation : — Refd, Douglass v. Lloyds 
Bank (1929), 34 Com. Oaa, 268. 

8371. Add, Annotation: — Refd. Be Anderson- 
Berry, Harris v. Griffith, [1928] 41h, 290. 

8484. Add. Annotation: — As to (1) Refd. Be 
Cockell, Jacl^on V. A.-G., [1931] 1 Ch. 389. 

8484a. — - Valuation of annuity payable under 
payment Included*] — In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues lor the period normally to 
be expected, the estate will not suffice to meet 
the debts & the annuity in full. — Re Pink, 
E 1 .VIN V. NiOHTiNGAJiB, [1927] 1 Ch. 237 ; 
90 L. J. Ch. 202 ; 186 L. T. 899 ; 70 Sol. Jo. 
1090. 

8505. Add, Annotation : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Oh. 202. 

8507. Add. Annotation : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Oh. 202. 

8609. Add. AnnotaiUms Apld. Re Bush, Lipton 
(B.), Ltd. V. Mat kinioah, [1930], 2 Oh. 202. 
Refd. Re Oocikell. .lackson v. A.-O., jl931] 1 
Oh. 389. 

8512. Add, Annotation ; - Refd. Re Cockell, Jack- 
son V. A.-G., [1931] 1 Oh. 389. 

8516a. In creditor’s action — Beneficiary’s 

action followed by creditor’s action.] — Be 

Sagar, Russian Commijkcial & Industrial 
T’radis V. Kogan, Kogan v. Kogan (1930), 
70 L. Jo. 10; 160 L. T. Jo. 557; [1930 J 
W. N. 149. 

8520a. Rate of interest.] — Whore an intestate dies 
insolvent pixxJ* can bo mode in respect of 
interest claimfid by a creditor at the rate 
of 7 per cent, per annum calculated down to 
the ante of payment, & Bkpoy, Act, 19 M 
(c. 59), 8. 00, does not apply to such a case. — 
Re WFJJJ3, [1929] 2 Ch. 209 ; 98 L. J. Oh. 
407 ; 141 L. T. .323 ; 11929] B. & O. R. 119. 

AnryAatUm N.F. lit BuhIi, Lipton (JJ.), LW. r. Mackliitonh, 
11930J 2 Ch. 202. 


PART VIII. SBOT. 5. SUB-SBCT. 1. 

n 1 . .}-~Gilbebt V. Jarvis 

(1869), 16 Gr. 266.— CAN. 


PART VIIL SECT. 6, SUB-SECT. 8.— O. 

•199 IL Wttere personal 

estate suHtdent ii properly administered 
— Limn of time for applicoHon for sale. J 
—People's Bank v. Marrow^( 1825- 
1897). N. B. Dig. 312.— CAN. 


PART Vlll. BBCT, 5, SUB-SBCT. 3.— 
H. (b). 

h i. BaUmee on bond — After 

fortelosure df sale by mortgagee.} — Re 
CBAxnuEa's Esttatb (1864), 5 K. ft G. 
78 .— can. 

Ji U. Not ddd arising out of 

iOegal iransaetion.] — Re Oheb, Ex p. 
Lowe Kino, Publid Tbontbe v, Lowe 
Kino, 11928] N. 2. L. R. 266.— M.Z. 

SSSS 1. Ntortgage debt — Purchase 

of Umd by deceased — Payment of mort- 
gage as part ofpwekaee pries,}^Meld : 
tbfi mtsee. was enttUecT to prove for 
the balance of tbe mtge. debt against 
tbe genstal estate of tbe pnrobaaer. — 
Be dSmsR. PABXKa e. Guivbr (1877), 
94 oTm.— CAN. 


PART VIII. SECT. 6. SUB-SECT. 8.— 

H. (J). 

sf. Parol evidence.] — Held: tho 
master had properly reoolrod parol 
eyldenoe to establish the widow's 
olaim in question. — Eoas v. Mason 
(1862), 9 Gr. 668.— CAN. 

PART Vin. SECT. 6. SUB-SBCT. 4.— 0. 

n J. — Dispoeal of assets.] — Wbeio 
a oreditor or one of tbe nest of kin In- 
sUtutea an adminlatraUon suit against 
an exor. the institution of the action 
or the obtaining of a deoroo will not 
bring the dootnne of lis pendens into 
operation, 8c does not deprive tbe exor. 
01 the power to dispose of ooeets, 
unless pitf. has obtained an order 
appointing a recover or an In] unction 
restraining the exor. from exerdsing 
the ppwefs vested In him. — Lee Lin 
Ma H^R v. Saw Ma Hone (1923), 
1. L. H. 2 Ron. 4.— IND. 

PART Vlll. 8BCT. 7, SUB-SECT. 2.— 
B. (b>. 

fy. Insurance poHey — Protected for 
payment o/deMs — Under Life Insurance 
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Act, 1908, s. 66.1 — Whore an Insolvent 
ostate includes the proooeds of an ln< 
suranoe policy protected for dooeused's 
debts by the above Act, tho policy 
moneys are liable for all testamentary 
oxponsos arising in the administration 
Sc realisation thereof; funeral 8c the 
other testamentary expenses are borne 
by tbe proteotod policy moneys A; tho 
remainder of the estate in proportion 
to their value. — Maitland v. Public 
TrdBTBK, (19241 N. Z. L. R. 840. — 


PART VIII. SECT. 7, SUB-SECT. 2.— 
B. (0). 

ss. Overpayment — HaMlity of exe- 
cutor .] — Taylor v. Brodie (1874), 21 
Gr. 607.— CAN. 

PART VIII. SECT. 7, SUB-SECT. 8.— 
B. (0). 

sb. Insolvency of deceased adminis- 
trator— PHoritp of original estate — 
Over claim by surety company on 
administrator's Omid.H-NoVA Scotia 
TB uar Co. V. United Staten Fidelity 
8c Guarantee Co., [1931} 3 D. L. R. 
279.— CAN, 
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8520b* — — In the adm^iietration of the 
estates of deceased iiisolyents by the Chancery 
Div., Bkpcy. Act, 1914 (c. 59), s. 60 (1), 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 6 per 
cent, until all the debts proved in the estate 
have been paid in full. — Be Bush, Litton 
(B.), Ltd. V , Mackintosh, [1930] 2 Ch. 202 ; 
09 L. J. Oh. 603 ; 148 L. T. 700 ; [1929] 
B. A 0. R. 210. 

8757a. Ck>sts of Public Trustee — ^As plaintiff in one 
capacity — Defendant in another capacity.] — 

Be Abebcbohbib's Will Trusts, Pubmo 
Trustee v, Abercrombie, [1931] W. N. 109 : 
171 L. T. Jo. 410. 

Compare No. 7812a, ante. 

8790a. .] — bill was filed for the administra- 

tion of the real A personal estate. A part 
of the real estate was specifically devised, A 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, & the residuary personal estate was 


undisposed of, A went to the next of kin : — 
Held : the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
& that those relating to the execution of the 
trusts of the personal estate out of the 
residuary personal estate. — Sanders v. 
Miller (1858), 26 Beav. 164 ; 63 B. R. 696 ; 
8ub nom. Saunders t;. Miller, 6 W. E. 464. 


8802. Add. Annotation: — Ae to (2) Refd. In the 
Estate 0 / Plant, WUd v. Plant, [1920] P. 139. 


8841a. .] — Be Potts, Hooley v. 

Fountain, [1884] W. N. 100. 


8886. Add. Annotation : — ^Refd. Be Porter, Porter 
V. Porter, [1925] Oh. 740. 

8891. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1920] P. 139. 

9014. Add. Annotation : — Ae to (4) Refd. In the 
Estate of Plant, Wfid v. Plant, [1926] P. 139. 


PART VIU. SECT. 8. SUB-8E0T. 1.— A. 

8669 11. CoaU oI moritfooee^s 

ttaUm to redliae aecvritjjjS^ for ctainlniB’ 
iration.}—LBOKARD v. KaixaTT (1891), 
87 L. R. Ir. 418.— IR. 


PART Vin. SECT. 8, SUB-SECT. 2.— A. 

, 1 1 . Estahliahina claim aa auch. ] — 

Next of kin who are Bucoeeefu] in 


eatablishinff thetr Glaima as suoh before 
the chief olerk see entitled to be paid 
tbeir costs incurred in so doing out of 
the estate of the intestate. — 
Gra2ebiiook,0hasb V . Layton (No. 2), 
(19281 V. L. k. 212.— AUS. 

PART VIII. SECT. 8, SUB-SECT. 2.— C. 

8771 i. Ijtgaitec d? aaaionec — Whether 
legatee*a coda only allowed ,] — Orders 


for costs, in administration suits, should 
be made in such a form that a person 
who has not encumbered his share will 
be relieved as for as possible in the 
matter of costs created by tho fact that 
another oo-sbarer has assigned or 
encumbered his share. — 'National In- 
8URANOB Co.. Ltd. v. Nissim Abraham 
Gubbay (1928), I. L. R. 56 Calc. 447.— 
IND. 
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EXTRADITION AND FUGITIVE OFFENDERS. 


Part I. — Extradition 

87, Add, Annotation: — As to (1) Retd. R. v, 
Beebe (1026), 133 L. T. 738. 

74a. .]~Kossbkbchatko v. A.-G. for 

Trinidad (1931), 48 T. L. R. 27; 76 Sol. Jo. 
741, P. C. 

121a. Necessity for signature by magistrate 

hearing case.] — KossEKECHA'rKo v. A.-G. for 
Trinidad (1931), 48 T. L. 11, 27 ; 75 Sol. Jo. 
741, P. C. 


to Foreign Countries. 

126. Add, Annotaiion: — As to (1) Refd. R. v. 
Brixton Prison, Fx p, Shiiro, [1926] 1 K. B. 
127. 

127. Add, Amvotation : — Consd. R. v, Brixton 
Prison, Ex p, Shuro, [1026] 1 K. B. 127. 

186. Add, Annotation : — Refd. Eshugbayi Eleko 
V, Nigeria Government (Ofllcer Administer- 
ing), [1931] A. C. 062. 


Part II. — Extradition 

146a. Onus of proof of surrender under treaty.] — 

Applt. was brought before a tribunal in 
France on a claim for his extradition on a 


from Foreign States. 

charge of false pretences. Ho waived all the 
formalities of extradition & was handed over 
to the English police. He was convicted in 


PART I. SECT. 1. SUB-SECT. 1. 

e i. .1— The East Indian 

Dependencies of Prance, having been 
expressly excluded from the Extra- 
dlnon Treaty of 1876, 8c not being 
States or parts of a State to which the 
Extradition Acts of 1870 Sc 1873 apply, 
are not ** Foreign States ** within 
Indian Extradition Act of 1903. 
Extradition in the East Indian posses- 
sions of Great Britain & France is 
governed by Art. IX. of the Treaty of 
Mar. 7, 1815 : Sc that article con- 
templating summary delivery at the 
request of any authority of either 
Htoh Contracting Party & not pro- 
viding any special procedure for tho 
purpose of extradition, the British 
Indian Qovt. may. on the statement 
of tho Govt, of Pondicherry that a 
British Indian subloot has committed 
the offence of theft within its torritoiy 
Sc on its demand, deliver him up to the 
Qovt. of ■ Pondicherry, without holding 
an inquliy to satisfy itself that there 
is a prlmd facie case against tho person 
whose extradition is sought. — Jfe 
Muthxj Kbddi (1930), I. L. R. 53 Mad. 
1023.— IND. 


PART I. SECT, 2, SUB-SECT. 2.— B. 

•a. ObtainiM by faUe pretences — 
Extraditable offence,} — Re Martin (No. 
2) (1897), 2 Terr. L. R. 304.— CAN. 

sb. Not extraditable .] — Goods 

ore not *' other property within the 
meaning of the words, obtaining 
money, valuable security or other 
proper by false pretences/' which is 
olanse 7 of the sched. to the Extra- 
dition Treaty with the United States 
of America. Therefore, the offence of 
obtaining goods by fedso pretences is 
not extraditable under said treaty. — 
Re Roskn, ri931] 2 W. W. K. 799.— 
CAN. 


sc. Procuring abortion .] — The pro- 
curing abortion held extraditable on 
the demand of the State of Alabama. — 
Re O'Connor, 11928] 1 D. L. R. 558 ; 
11928] 1 W. W. li. 65 ; 39 B. C. It. 
271 : aub nom. Ex p. O’Connor, 49 
Can. Crim. Cas. 161.— CAN. 


sd. Revenue offences — Brench of 
Rarriaon Anii^narcotic Law .] — The 
government of the United States of 
America Is entitled to apply for extra- 
dition for alleged breaches of the 
** Harrison Antf-Norcotio Law " with 
ren>eot to the " having In possession ” 
or buying " or “ selling,'’ etc., drugs. 


Although the Supremo Ct. of the 
United States has declared said Act to 
be within the powei*8 of Congress 
beoause the Incorporation therein of 
provisions for a tax or llcouoe foe 
rendered it a revenue measure, yet on 
an appUoution for extradition for suesh 
offences, tho Act having been declared 
constitutional, both the Judgment, 
which recognises the dual aspect of the 
legiHlfitiun, & the Act itsoli must be 
taken as a whole ; Sc, therefore, tho 
c'.rufeutlon that said offcucos are 
brc’ao’fRie of a revenue law Sc therefore 
not ext.^iditable was not sustained. — 



se. .}•— In view of tho 

docislous of the Supreme Ct. of i.lic 
United States holding that the 
“ Harrison Antl-Narootlo Law " Is a 
revenue measure Sc that tho provlsloius 
thereof for the suppression of narcotics 
are constitutional only because they 
are regarded as in aid of the coUeetir>n 
of the taxes imposed by the Act, 
offcucos against said provisions are 
breaches of a revenue law Sc therefore 
not extraditable. — Re Sieman, [1930] 
1 W. W. R. 970.— CAN. 

tf. — .y—Re Sieman (No, 2). 

119301 2 W. W. R. 111.— UAN. 


PART 1. SECT. 3, SUB-SECT. 1. 

39 iv, Application by French 

Republic — Ettiraduton to Saar Rosin 
of Germany.y-^iie Incampe. (1928J 3 
D. L. R. 240 ; 49 Can. Crim. Cas. 386.— 
CAN. 


t i. .1 — Extradition proceedings 

need not origiiiato in the foreign 
country. — Re O’Connor, [1928] I 
D.L-lC. 558; [19281 1 W.W.U. 65; 39 
B. C. R. 27 1 ; Oub nom. Ex p. O’Connor, 
49 Can. Crim. Cas. 151.— CAN. 


PART I. SECT. 8. SUB-SECT. 3.-^- 
C. (a) 1, 

68 1, Identity of accused .) — Evidence 
which under Canadian law may be 
inadmissible on a trial because tho 
prisoner had not been properly warned 
of tho possible consequences of the 
making of a statement or giving answers 
to a policeman’s question is at least 
admissible on extradition prooeedings 
to prove the identity of the person 
arrested with the person charged. — 
Re O’Co.vxoK, [19231 1 D. L. K. 568 ; 
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[1928J 1 W. W. R. 65 ; 39 B. C, R. 271 ; 
sub m>m. Ex p. O’Connor, 49 Can. 
Crim. Can. 161,— CAN. 


PART I. SECT, 3, SUB-SECT. 3.— 
C. (a) 11. 

83 Iv. .1-Whilo the imputed 

offence must bo shown to bo a crime 
imder the taw of the domanding State, 
yet. in Octejinining whether there is 
such ovidonco of criminality as ocoord- 
ing to C^ofnlian law would justify a 
commitment if tho crime had boon 
coininitted in Canada, regard is to be 
had to the essenco of the act charged, 
& extradition is pennlttod if there 
exists the olomonts of the imputed 
offence according to Canadian law, — 
Wasiiinoton State v. P’lbtohbr, 
[1926] 3 D. L. R. 420; [19201 2 

W. W. R. .608 ; 46 Con. Orltn. Cos. 
22(1 ; to Sask. L. R. 675.- CAN, 

0 i. - — Whether admissible as proof 

of low of demanding State.] /feWAONKR, 
[19281 4 D, L. K. 616 ; 50 Can. Crim. 
Cas. 264.— CAN. 


f i. .]— /te Clark (P. E. L), 

1 1929 1 3 D. L. 11. 737 ; 51 Can. Orlm. 
Cas. 302.— CAN. 

il. Foreign law — Mode of proof .] — 
Utah State v. Jones (1926), 44 Can. 
Crim. CoH. 366 ; (1926) 3 W. W. R, 
760.— CAN. 


PART I. SECT. 8, SUB-SECT. 3.— 
C. (bj I. 

•m. Only evidence, admissible under 
lex fori — Not hearsay.) — Re OiiABowsKy 
(1930), 53 Can. C. <J. 76.— CAN. 


PART 1. SECT. 3, SUB-SECT. 8.— D. 

to. Power of judge or commissioner 
to grant .] — An oxtrntUtion jud^ or 
couir. has the power in his direction to 
grant ball, but before it will be granted 
oRpccialJy strong grounds should be 
shown in Bujtport of the application 
therefor. — Ukitep Btatks Govern- 
ment V. Gifford (Man.), L]Q29] 1 
W. W. R. 879 : [1930] 1 D. L. Kl 800 ; 
62 Can. O. O. 366.-4)AN. 


PART 1. SECT. B, SUB-SECT. 8.— E. 

b 1. Re Martin (No. 2) 

(1897), 2 Terr. L- R. 304.— CAN. 


PART II. 

I I. ,] — Where a person 

who ^ has been acensed of an extra- 
ditable offence Sc arrested In the 
United States imder insiructlons from 



0mm 14^^ iKauBH ijiro BmppcB IhasOT 


Khgland on a charge of fraudulent convereion 
baaed upon the facte contained in the in- 
formation upon which the claim for extra- 
dition was made: — Held: (1) the onus of 
showing that he had been surrendered in 
accordance with the extradition treaty 
between this country & France lav on applt.» 
He he had failed to discharge that onus ; 
(2) Extradition Act, 1870 (c. 62), s. 19, 
which, in effect, enacts that a pmon extra- 
dited may be tried for any offence which can 
be prov^ by the facte upon which ihe 
surrender was grounded, was not abrogated 
by the provisions of Art. IV. of a tremy of 
extradition made between . this country & 


France, applied to the Act of 1870 by A; 
embodied m an Order in Council, which 
prohibited the trial of such person for any 
offence other than that upon which he had 
been surrendered, &, consequently, the ct. 
had jurisdiction to try applt. for fiauduleht 
conversion. — B. v. Oobbigan, [1931] 1 K. B. 
627 ; 100 L. J. K. B. 56 ; 144 L. T. 187 ; 47 
T. L. R. 27 ; 29 Cox, C. C. 198 ; 22 Or. App. 
Bep. 106, 0. 0. A. 

146h. For what oflsnoas triable — ^Extradition Aet, 
1870 ( 0 . 52), 8. 19— Efleot of Treaty with 
France, 1878.] — B. v. Oobbiqan, No. 146a, 
ante. 


Part III. — Surrender between British Dominions inter se 
and the United Kingdom. 


148. Add, Annolaiion :• — As to (1) Apprvd. Sobhuza 
li. V. Miller, [1026] A. 0. 518. 

169, Add, AnnotaiioriM : — Apld. Re Paget, Ex p. 


Ojfficial Receiver, [1927] 2 Ch. 85. Reid. 
Re Jawett, [1929] 1 Oh. 108. 

160. Add, Annotation : — Retd. Campbell v. Poliak* 
[1927] A. C. 732. 


tbe Canadian anthorltles waives extra- 
dition proooodlngB, he may be tried 
here for any other olfenoe committed 
before ho was brought back, e /on 
though Buoh other onence Is not an 
extraditable one, & it was not until 
ho was token before an extradition 
comr. & charged before bim that ho 
agreed to return without extradition. — 
li. V, DiKOBRion Sc Liburtt (Alta.). 
[1029] 3 W. W. R. 748 : [1030] 1 
D. L. R. 892 ; 24 Alta. L. R. 326 ; 62 
Con. (Mm. Oas. 370.— CAN. 


PART III. SBOT. 1, SUB-SEGT. 8. 
ric. Not ab9eondino from jaiL ] — 
jAtPAL Bbaqat e. R. (1021), 1. L. R. 
1 Pot. 67.— IND, 

PART in. SECT. 2, SUB-SECT. 1. 

f (p. 891)1. .] — Objeotloii was 


taken to the form of a warrant, as 
falling to show lurisdiotlon, since It did 
not show that M. was a fugitive 
offender & that ho was charged with on 
offence to which the Act applied : — 
Held: this objeotion was unsustain- 
able In view of the facts alleged in the 
warrant. Sc also because the Act did 
not req^ro the warrant to state that 
the offence charged was an offence 
within the Act ; moreover, the 
warrant was merely one to apprehend, 
& hod been endorsed in the manner 
provided by the Act. — The State 
I^NNMY) V, Little, [1931] I. R. 

•t. CanceUaHon of warrant — Jurist 
diction of High Court ,} — ^Although Ex- 
tiadition Act, 1903, a. 15, eiDpowors 
> the Govt, of India & the local Cfovt. to 


stay proceedings taken under chap. TH 
of the Act & to dircot any warrant to be 
cancelled Sc accused released, this does 
oot oust the jurisdiction of the High 
Ot. to interfere where action has not 
been taken under a valid warrant. — 
Jaipal Bhagat V. K.(1921). I. L. R, 
1 Pat. 67.— IND. 


PART III. SECT. 8, SUB-SECT. 2. 

k I. .]— Jareid ; the Presi- 

dent of the High Ot. is ** a Judge of 
a Superior Ot.'* within sect. 3 of 
Fugitive Offenders Act, 1881, Sc a 
Dlsiriot Justice of Dublin Metropolis 
is ** a magistrate '* who may exercise 
the powera oonferred hyseot. 6 of the 
Act. — The State (Kennedy) v. 
Lirn.B, [19311 1. R. 39.— IR. 
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FACTORIES AND SHOPS. 

Part I. — Classification and Definitions. 


5 ii; Buitittiig site — ^Acoldent in dwelling- 

house at distance ftom machinery.] — Peabb 
V. Sums (W. J.)> Son Sh Cooke, Ittd. (1931), 
96 J. P. Jo. 811, B. 0. 

8. Add, AnnokUion: — As to (1) Consd. Mumby 
V, Vblp (1929), 141 L. T. 663. 

18« Alter orosS’referenoe following this case 
add:— 

Faetory dp Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (i^portion- 
ment) Act, 1928 (c. 44).] — See Bates Sc 
Batiko, post. 

17. Add, Annotation : — Consd. Stoke-on-Trent 
^j^venue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Trac- 
tion Co., etc., etc. (1930), 143 L. T. 663. 

18. Add, Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., eU. (1930), 143 L. T. 663. 

22. Add, Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 050. 

28. Citation :--For ** 2 B. & S. 153 *ead « 3 B. & 
S. 163.’* 


29. Add, Anfiotations : — Consd. Stoke-on-Trent 
Revenue Officer v, Stoke-on-Trent Assessment 
Committee & Potteries Electiio lYaction Co., 
etc., etc. (1930), 99 li. J. K. B. 428. Refd. 
Skinner V. Breach, [1927] 2 K. B. 220. 

36a. Need not be by owner of building.]-— 

Mumhv V. VoLP, No. 98a, poet, 

88. Add, Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 660. 

89. Add, Annotation : — Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 660. 

40. Add, Annotations : — Dbtd. Stoke-on-Trent 
V Revenue Officer v, Stoke-on-Trent Assessment 

Committee & Pottenes Electric Traction Co., 
etc., etc. (1930), 99 L. .T. K. B. 428. Refd. 
Skinner v. Breach, [1927] 2 IC. B. 220. 

41. After this case add : — 

Factory & Workshops Acts, 1901-1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. ^),y- See Rates & 
Rating, post. 


Par-t III. — ^Accidents. 


62. Add, Annotation: — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

68, Add, Annotation : — Generally^ Refd. Atkins^>n 
V. L. & N. E. Ry. (1925), 42 T. L. R. 79. 

6Sa. .] — Reaps., the occupiers of a 

factory, provided adequate guards for 
securely fencing the mill-gearing, & exhibited 
a notice prohiWting workmen from removing 
any guard without special instructions. The 
worl^en removed nine guards for the pur- 
pose of setting the rollers, &, having replaced 
only eight of the guards, started the rollers. 
Owing to their neglect, one workman, who 
slipped Sc fell, was dragged into the coupling 
gear Sc was l^ed. An information against 
resps. under 1901 Act, s. 136, for neglecting 
to observe the provision of sect, 10 (1) (c) 
that the miU-gearing must be securely fenced, 
was dismissed, on the grounds that resps. 


had taken all adequate precautions by pro- 
viding the necessary guai'ds, & that it was the 
fault of the workxnen that caused the 
accident : — Held : under sect. 10 it was 
the duty of resps. not merely to lirovide 
ards, but to fence the machinery securely, 
as they had not performed this duty, the 
justices ought to have convicted them. — 
Thomlas V, Bolton (Thomas) Sc 8on, Jjtu, 
(1928), 139 L. T. 397; 92 J. P. 147; 44 
T. L. R. 640 ; 26 L. O. li, 459 ; 28 Oox, 
C. 0. 529, D. C. 

71. Add, Annotation : — Refd. Atkinson v, L. Sc 
N. E. Ry. (1926), 42 T, h, R. 79. 

yen, Machinery equally safe fenced or un- 

tenced — Overhead shaft.] — Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 


PART I. SECT. U SUB-SECT. 1. 
la. Flam ndU,}— Held: a** factory** 
within Factories Act, 1894 . — Sxlbt r. 
BaknXoan (1901), 3 S. A. L. li. 91.— 

Alls. 

I( i, .J— li. V, WOSQ Sam 

(B. 0.), (1929) 52 CJan. Orim. Cas, 357. 

— OAN. 

mi. .}— Held; a diylns i^rd, 

situate about dv© or six yards from 
a faetosT. was part ^ f^ry.— 
RamanATHAM V, B. (1926), 1. L. R. 
50 Had. 834.— IKD. 

PART III. SECT. 1. SUB-SECT. 1.— A. 

Te Itt. . 1 — A 00. was 

under 1901 Ac^ s. 10 (1) (c). 
wBh f ej ifaw to hw its faotory in ooa- 
focwi^ wttli that Art. in that 

a dancorw part of the maohmery, the 


cutter of a horisontal milling machine, 
was not either securely fenced, or in 
such a position or of such oonstruotion 
as to be equally safe to OTory person 
employed or working In the umtory 
as it would have oeeu if it had 
been seourciy femoed : — Held: (l)the 
quesUoxi whether a part of tho 
machinery was ** dangerous ** within 
the Aot was one of degree, & tho 
risk invoived In tho use of the cutter 
did not reach a degree sufficient to 
justify that part being olasalded as 
•* dangerOna ** ; (2) in any event, te 
secure a convioticm, tacts must be 
establlsbed to support the second 
branch of the ooihplalDt, Sc, on the 
farts, tho charge was not proven^^ 
LAtTUEE V, Babb k Btboud, [ 1927 } 
8. C. (J.) 21.-H900T. 

76 a I. — Defts. were 
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the occupiers of a faotory. A workman 
In their employment, following his 
dally duties, climbed up a ladder to the 
Hhaftlng In the dye-house to fix a l>elt 
on a pulley, & was caught in tho 
shafting, whlrlwl round Sc killed. No 
one actually saw the oocurrenoe, but. 
as portlouH of deceased’s clothing were 
on the shaft, they probably got caught 
in it. An information against detts. 
chaSod that, contrary to Factory 
Sc \vorkshop Aot, 1901, s. 10 (1) ic), 
a part of the mill gearing, namely, 
a line of shafting, was neither securely 
feno^ nor in such a position nor of 
such construction as to be equally as 
safe to every person employed or vwk- 
ing in thcfacteiT as if it had been 
secuiely fenced. The iusUces dismiss 
the Information, but stated a case 
the opl^on of the K, B. D. Held : 



Cmki 78 »^ltta. English and Empibe 

diiving belt slipped off the pulley & an 
employee of respe. attempted to put it back 
While the abaft was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a ^beatn 
about seven feet from the floor, & was acting 
contrary to reaps.* instructions, llesps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft being thirteen feet above the ground, 
dismissed the case : — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,*’ which was the requirement of 1901 
Act, B. 10 (1) (c). Si there would have been no 
evidence to support the latter finding. — 
Atkinson r. London Si Nobth Eastern By. 
Co.. [1026] 1 K. B. 313; 95 L. J. K. B. 266; 
134 L. T. 217 ; 90 J. P. 17 ; 42 T. L. B. 70 ; 
28 L. G. B. 702 ; 28 Cox, O. C. 112, D. C. 

80. Add, Annotation: — Aa fo (1) Consd. Dew v. 
United British 8.S. Co. (1928), 139 L. T. 628. 

91. Add, Annotation : — Aa to (2) Consd. Si Expld. 
Mumby v, Volp (1929), 141 L. T. 663. 

92. For “ 69 L. T. 622 ’* read “ 79 L. T. 622.” 

98a. Duty to keep In repair & free from obstruction 

— Part of factory In occupation of lessee.] — The 


Digest Supplement. 

supply of mechanical power referred to in 
FiMtory Si Workshop Act, 1901 (c. 22), 
8. 149 <1), is not limits to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect, alter the 
word “ supplied ” the words “ by the owner.** 
X. own^ a building which was *a factory 
where more than forty persons were employed, 
Si carried on business as a shirt manufacturer 
in the basement Si on the ground Si first 
floors. The second floor was imoccupiod. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. Si that of T?, 
were respectively worked by separate Sc 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corou. Si each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven ; — Held : mechanical power, 
namely, electrical current, was supplied to 
different parts of the same buildmg within 
sect. 149 (1). Accordingly, as the buildmg 
was a tenement factory, etc., the owner, 
was responsible \mder sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good condition & free from 
obstruction. — Mumby v, Volp, [1930] 1 K, B. 
460 ; 99 L. J. K. B. 213 ; 141 L. T. 663 ; 93 
J. P. 197 ; 27 L. Ch R. .594, D. C. 


Part IV. — Dangerous and Unhealthy Industries 


118. Add, Annotaiiofis : — Folld. Manchester Ship 
Canal Co. v, Directi>r of Public Prosecutions, 
[1930] 1 K. B. 547. Refd. Hamilton v, 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 96 L. J. K. B. 
295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v, 
Crawshay (1927), 96 L. J. K. B. 664; Bevan 
V. Nixon’s Navigation Co., [1029] A. C, 44. 

187. Add, Annotation : — Folld. Manchester Ship 
Canal Co. t7. Director of Public Prosecutions, 
[1930] I K. B. 647. 

138. Add. Annotation : — Refd. Manchester Ship 
Canal Co. v. Director of Public Prosecutions, 
[1930] 1 K. B. 547. 

188a* Docks Regulations, 1925, reg. 84.] — 

Reg. 34, provided : ” (a) Where there is 

more than one hatchway, if any hatch of a 
hold exceeding five feet in depth measured 
from the level of the deck in which the hatch 
is situated to the bottom of the hold, is not 
in use for the passage of goods, coal, or other 
material, or mr trimming, Si the coamings 
are less than two feet six Inches in height, I 


such hatch shall either be fenced to a height 
of three feet or be securely covered . . .** : — 
Held : (1) the duty of fencing or covering a 
hatch, in compliance with reg. 34, which 
was not in use but which had been used 
during the process of unloading a ship lay 
upon the person who by himself, his agents, or 
workmen carried on the process of unloading, 
Si not upon the owner, master, or officer in 
charge of the ship ; (2) for the purposes of 
the 1901 Act, the covering of a hatch which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
unloading, & the work of unloading was not 
completed till the batch was covered. — 
Manchester Ship Canal Co. v. Director 
OF PuBiJc Prosecutions, [1930] 1 K. B. 
647 ; 99 L. J. K. B. 230 ; 143 L. T. 113 ; 46 
T. L. B. 163 ; 18 Asp. M. L. C. 140, D. C. 

153. Add, Annotation : — Refd. Stroud v, Bath Gas 
Light Si Coke Co. (1927), 137 L. T. 823. 

168b. “ Temporarily used *’ — Machinery not 

in actual use.] — By Factory &; Workshop 
Act, 1901 (c. 22), 8. 79, the Secretary of State 


(lefts., in failing to fence the line of 
ehaftmg, had oontravened Factory & 
Workshop Act. 1901. b. 10 (1) (o), Sc 
should be oonvloted. — Ministry or 
Labour roR Northkrn Irxlamd «. 
OowpT & Sons, (1999] N. 1. 110.--1R. 

81 111, .J— la an 

action by the vddow of a deoeaaod 
emploroe against his employor pltf. 
allegod that deft, in oontmvention of 
Faotorios ^ Shojps Act. 1919 (N.S.W.), 
neglected ac omitted securely or at all 
to fence the dangerous parts of a 


machine whereby deceased waa Injured 
Si died. The Jury returned a general 
verdict for deft. : — Held : in the par- 
ticular olrcnmstanooe there should be 
a new trial, there having been a mis- 
direction on the question of oontrlbn* 
tory negUgenoe upon which the Jury 
might have aoted. — ConBLD e. Water- 
loo Cass Oo., Ltd. (1924), 34 O. L. R. 
808.-~AUS. , 

81 Iv. .}— Con- 

tributory negligence is not a desanoe to 
an aotloD to recover damaged for 
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personal injury, caused by a breach 
of an absolute statutory duty imposed 
for the benefit of a dass of persons, of 
which pltf. is a member. — ^B ourkb c. 
Butterfield Sl Lewis, Ltd. (1927), 
38 C. L. R. 354 ; 27 S. R. N. 8. W. 
339 ; [1997] Argus L. H. 3.— AUS. 


PART IV. SECT. 2, SUB-SECT. 1.— D. 

135 U* Intarprekditm of reoula- 

tiona — Question for oourL] — Bissbtt v, 
Hettok & Co., Lid., (1930] I, K. 17.— 




VoL XXIV.— ItetoriM and Shops. Osms 168 ar-Sila. 


may make regxilatione in respect of dangerous 
machinery. By sect. 105 the provisions of 
the Acts with respect [inter alia) to Ones in 
respect of death or injury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarily used for the purpose of the con- 
struction of a building or any structural work 
in connection with a building were included 
in the word “ factory,” & as if the peinson 
who. by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing floor-openings with a suitable guard 
rail & toe board or other efficient means : — 
Held : (1 ) the words “ temporarily used ” are 
not confined to the actual moment when the 
machinery is in use, but extend to the whole 
period during which the machinery is available 
for use in the constructional work, there- 
fore that persons who had brought such 


machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
L*espect of the death of a workman who fell 
thmugh an unfenced shaft at a time when 
the mechanical hoist for which the shaft was 
made was not in use ; (2) the words 

” employers of workmen ” imposed upon 
sub-contractors, engaged in ^ying floors in 
a buildup in course of erection, liability in 
respect^ the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors h^ left for a staircase in 
the construction of which the sub-contractors 
were not concerned. — B arnett v. Oaxton 
Plooiw. Ltd., Butijcb v. Ki^binb Patent 
Fire IlEsis^nNO Ploorino SYNDtoATE, Ltd. 
(1928), 140 L. T. 188 ; 93 J. P. 69 ; 46 T. L. R. 
141 ; 27 L. G. R. 27 ; 28 Cox, 0. 0. 568, D. C. 

180a. — Regulations binding on employer of 

workman ’’—Liability of sub-contractor.] — 

BARNE'rr V, Caxton Floors, Ltd., Bxjtlbr 
V, Kleinb Patent Fire Rrsistino I^looring 
Syndicate, Ltd., No. 153a, ante. 


Part V. — Conditions as to Employment and Wages. 


186. Add. Annotation : — Refd. Stoke-on-Trent 
Revenue Oflicer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1030), 99 L. J. K. B. 428. 

loS. Add. Annotation: — As to [I ) Consd. Ruther- 
ford V. Trust Houses, [1926] 1 K. B. 321. 

198. Add. Annotation : — As to (2) Dlstd. Ruther- 
ford V. Trust Houses (1926), 89 J. P. Jo* 682. 

206a. Shops Act, 1918 (c. 24), s. 1. — 

Wliere the occupier of premises for toe sale 
of refi’eshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead ol 
the provisions of Shops Act, 1912 (c. 3), s. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (c) & (d) of the above Act 
shall apply to shop assistants Gmf»loyed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elect to adopt the 
extended definition of shop assistant in 
sect. 1 (6) of the above Act, namely, that 
** shop assistant ” includes “ all persons 
wholly or mainly employed in any capacity 


PART V. SECT. 3, SUB-SECT. 1. 

ql, Automatic vending rnachine.] 

— automatic voudijig machine 
attached to a telegraph pole In u public 
street 1 b not a ** shop ** within Shops 6c 
Offices Act, 1921-22. Qu- the case 
of an automatic machine whiob is part 
of a shop but which can b e op erated 
from oumde the shop. — LiaHrrooT v. 
Huoh & G. K. Neill, Ltd.. [1929] 
N. Z. L. R. 848.— N.Z. 

Bk. Meal-Hmes — Interval far meals — 
Whether part of hours of employmenir^ 
Shops Aci.l9\2ic.Zhs.\{Z)dt8ched.J.] 
— Two employees in a shop began 
work at 7 s-m. A stopped work at 
6.4ft p.m. One of them was allowed 
away for dinner from I0.4d a.m. 
until 11.4ft a.m., the other from 
2 p.m. to 3 pan., approximately: — 
Held .* althon^ each or the employees 
was away during part of the period 
11.30 to 2.30, their hours of employ- 
ment Included those hours* A their 
employer had contravened the above 


Act by not allowing them an toterral 
of tbreo-qiuurters of an hour between 
those hours. — Hui'OHisoN e. Oummino, 
11926) S. O. (J.) 110.— SOOT. 

PART V. SECT. 8, SUB-SECT. 2.- -A. 

e i. — .J— It is unlawful for 

the keeper of a shop in which gooda of 
different classos, including l^It « 
vegetables, are kept for sale, to k^P 
his shop open for the purpose of wUlng 
groceries during hours in which the 
sale of groceries is prohibited, although 
the same shop is used for tho wnduot 
of a “ furtlvo tea-room," & for tho solo 
of fruit & ft. 

Reynolds, 22 Taa. h. It. 64, — A US. 

^ U .1— It is lawful for the 

keeper of a riiop, in which goods of 
dlf^nt classes are 
keep such shop open for tbo 
conduct of a tea-room duri^bo^to 
which the sale of goods which are not 
exempted by Shops Act, 162*>» Is pro* 
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at the premises in connection with the 
business there carried on,” & he cannot 
afterwards be heard to say that any person 
so employed is not a shop assistant. — 
Rutherford v. Trust Houses, I/td., [1926] 
1 K. B. 821 ; 95 L. 0 . K. B. 871 ; 134 L. T. 
030 ; 00 J. P. 62 ; 42 T. L. R. 148 } 24 
L. 0. 11. 245 ; 28 Cox, C. 0. 161, D. C. 

211a. Right of local authority to make' closing 
order not being earlier than 8 o’clock ” — 
Order requiring closing at 7 o’clock — ^Effect 
of Shop (Hours of Closing) Act, 1928 (c. 38), 

5 ^ 4 ,j — Held : a closing order under Shops 
Act, 1912 (c, 3), requiring sweet shops to 
close at 7 p.m. was not saved by Shops 
(Hours of Closing) Act, 1928 (c. 33), s. 4, 
since the provision fixing the closing hour 
at 7 p.m. was inconsistent with tho special 
provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
ovening.”-^KENYON v. Street, 1,1931] 1 

K. B. 306 ; 100 L. J. K. B. 214 ; 144 L. T. 
403 ; 96 J. P. 36 ; 47 T. L. R. 107 ; 29 

L. G. It. 100 ; 29 Cox, C. C. 227, D. 0. 

hlbitod. — W eymouth v. Bhaokoloth, 
22 Ta». L. R. 7.— AU8. 


f I. Mrani'ng of " open .**] — A 

shop la open tor tradhig when It is 
ma^ oocesBlble to cuHt.ornor« for that 
DUrpoBo.— D evonisii V . Poetkr, [19281 
8. A. 8. H. 290.— AUS. 

211 1. Customer in shop before ehsimo 
— Failure to complete purchase in 
Ume— Shops (Early CMnq) Act, 1920 
(c. 58), Sohed. /, Art. 2 (1).]— An 
auctioneer, who hod closed his premlsei 
to tho public at the appointed hour, 
but continued after that hour to con- 
duct retaU saloa by auction to per»o^ 
who were already collected within the 

g remises, was held rightly convicted, 
1 respect that, while an auctioneer 
might complete any transaction which 
was in progress at the time of oloslng 
for the benefit of those then present, 
be was not entitled thereafter to put 
UP further articles to auction. — 
aORDOK V. 80 MBRVILLB, [19281 8. C. (J.) 
46.— SOOT. 





288. Add* CUation :---previoui pfoceedmg»^ sttb 
nonu Shabman t;. Ukxon Iron Works Oo. 
(1852)« 3 Oar. & Kir. 298, NvP. 

,7M* Add. ^nnoto^ton .*—RRf8* Pritchard t’. James 
aay (Wellington) (1926), 42 T. L. B. 189. 

261« Add. Annoiaiion -Refd. Biversdale Mill Go. 
V. Hart (1926), 48 T. L. B. 78. 

263* Add. ArmoiedionB :^Apld. Jones v. Harris 
(1926), 48 T* L. R. 1. Consd. Hart v. Bivers- 
dale Mill Co., [1928] 1 K. B. 176. Ei^ld. dc 
Dlstd. Sagar v. Bidehalgh & Son, Ltd., [1981] 

1 Ch. 810. 

264a. .] — Applt. was employed by resps* as a 

moulder of i^n pipes upon piece work under 
an agreement by which applt. was to be paid 
Bid. for a complete pipe tree from defects, & 
other ds smaller agreed piices for pipes de- 
fective in specified ways, e.g.^ Bid. ror a pipe 
that was bent. These agreed prices were 
hxed at the time of applt.*s employment. 
No notices containing the terms of the at^ee- 
ment were kept by resps. as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing wore supplied to applt. as required 
by that Act i — Held : the aneement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length &> free from defects, A in paying the 
smaller prices for defective pipes resps. were 
making deductions “ for or in respect of bad 
or negligent work or injury to the materials 

* or other property of the employer.** — 
Pritchard v. Jambs ^^lay (Wellington), 
Ltd., [1926] 1 K. B. 288 ; 96 L. J. K. B. 107 ; 
184 L. T. 244 ; 90 J. P. 16 ; 42 T. L. B. 139 ; 
70 Sol. Jo. 266 ; 28 Cox, C. 0. 122, D. 0. 

Annotolion.*— Diitd. Biveradalo Mill Co. v. Hart, (1927] 
1E:.B.624. 

264b. .]-^y order dated Mar, 3, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of I^ncashire. Besp., a weaver of 
cotton In Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long, 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
. ** standard list ** rates of wages which had j 
been agreed between the employers* & i 


workers* organisations, as the remuneration 
for good, merchantable cloth, A paid her the 
balance as her wages Held ; tms deduction 
was not illegal as being in contravention of 
the Truck Acts.— H art Biversdalb Mux 
C o., [1928] 1 K. B. 176^ 96 L. J. K. B. 691 ; 
187 L. T.864 ; 91 J. P. 135; 43 T. L. B. 390; 
71 Sol. Jo. 407, 0. A.; a^g. S. C. «u6 turn. 
Bivbrbdalb Mill Co. v. Hwt, [1927] 1 K. B. 
024, D.C. 

Amufiattan ApUU Saear v. Bidehalgh, H. 8c .Son, Ltd., 
(19313 1 Ch. 31^ 

264o. .] — Pltf . was a weaver in defte.* employ- 

m^t & his wages were calculated on the 
amount Sc kind of cloth woven in each week 
in accordance with a uniform list of prices 
agreed between the employer’s Sc workmen’s 
unions. According to the list of prices, pltf. 
became entitled for the week ending Aug. 1, 
1928, after agreed deduction to a sum of 
£2 5s. O^d., but defts. only paid him 
£2 4s. O^d., claiming the right to deduct Is. in 
respect of three yaida of cloth woven with a 
fault rendering &em unmerchantable. The 
evidence showed that it had been the practice 
of the mill for many years to make deductions 
for wprk not done with reasonable care Sc 
skill, the deductions not exceeding in amount 
the loss sustained by the employers Sc often 
not being exacted. A similar usage existed 
in the bulk of the mills carrying on the 
Lancashire weaving trade, though some of the 
min owners were trying to do without deduc- 
tions : — Held : this practice was not rendered 
illegal by the Truck Act, 1831 (c. 87), s. 8, 
as it did not involve a deduction for bad 
work from ascertained wages, but a deduction 
for bad work made in calc^ting the wages. — 
Sagar V . Bidehalgh (H.) Sc Son, Ltd., 
[1931] 1 Ch. 310 ; 100 L. J. Ch. 220 ; 144 
L. T. 480 ; 95 J. P. 42 ; 47 T. L. R. 189 ; 29 
L. G. R. 421, 0. A. 

276. Add. Annotaiions : — ^Id. Hart v. Biversdale 
Mill Co., [1928], 1 K. B. 176 ; Sagar v. Bide- 
halgh Sc Son, Ltd., [1931] 1 Oh. 310. 

277. Add. AnnoUduma : — Consd. Hart v. Biversdale 
Mill Co., [1028] 1 K. B. 170. Hofd. Sagar v. 
Bidehalgh Sc Son, Ltd., [1931] 1 Ch. 310. 

279. Add. Annotation : — Refd. Sagar v. Bidehalgh 
Sc Son, Ltd., [1931] 1 Ch. 310. 


Part VI. — Administration and Penalties. 

299. Add. Annotation .—Raid. Atkizuson v. L. Sc N. B. By. (1925), 42 T, L. B. 79. 


PART V, SECT. 5. SUB-SECT. 2.— 
B. <b). 

n I. xkibi owed to third party .} — 

Pltf., who was employed by d^., wa» 
Indebted to the W. oo. Deft., with the 
ooneent of pltr., ’ paid the amount 
owing to the w. oo. out of pltt/s wagM. 
Pitf . giihS<KLueiitly sued to reoaver this 
amcmnt on themnnd that the pay- 
ment to the W. 00 . was a contra- 
vention of the Tmok Aot: — Befd: 
payment In such oiroumstanoes was 
not a oontraventlon of Tmok Aet.— 
PiLBAIUeU. OOPPIBB POfiLDS, LTD. e. 
SmOAMH (1930), W. A. h. R. 34.- - 
AUS. 

PART VI. SECT. 8. 

29S II, .1 — Resp. was dbamed 


with selling certain noa-exempted 
goods after prohibited hoars. A corn- 
plaint purporting to be for a similar 
otfenoe was laid against an employee ; 
this complaint was bad In law ; both 
complaints inferentially referred to 
the saiM transaction. The employee 
pleaded guilty ; 8c thereupon the 
speolal msgistxate dismissed the oom- 
platut agauist the emidoyer, the two 
complaints, by consent, being heard 
together. There was no erldenoe of a 
statutory defenoe provided by sect. 89 
of Early Closing Act that the emidoyer 
had tised due diogenoe to miforee tho 
proviaiQnB qf the Act or that the 
ofleoee had been oommltted without 
the employer's knowledge, ooaaont or 
oonnivaiioe. There wee, however. In 


the oompUdnt against the employee an 
allegation that he had oomnutted the 
aot oharged without the employer's 
knowledge, consent or oonnivaiioe:— 
Held .* ^ dismissal df the complaint 
against the employer was wrongs — 
Kfjjfl V . Nqbtbootk, Ltd., (19291 
8. A. S. R. 40.— AUS. 

sL ProaecuHon by Ckkf Inametor of 
FoetoHes— LlobllBg aa to coauA^^be 
Chief inspector of VaotorleB tor 
Tasmania may quite property jpraae- 
oute olBenoes under Shops Ao^ Iftd, In 
his ofBolal capaotty, 8c so long as he 
aete bond Ads. he will not he otdeM 
to pay oosts of an imsucoeatfiil 
p e eea on t i on.--~BgriiaiJia «. GEtOfBLL, 
22 Tas. L. R. 57.--A1IS. 
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FAMILY ARRANGEMENTS. 

Part II. — Validity and Effect. 

Add* Annotation: — Retd. Parr v* A.-O., I 166 . Annotation : — Conwl, Re Oai*narvoii’B 

[10261 A. C. 239. Clicaterfield S. B., Re Carnarvon’s Highclere 

1 S. E., [1927] 1 Ch* 138. 


PART 1. SECT. 3. 

82 il. .) — ^In the usual typo of 

family arrangement, unless any item 
of property which is admitted by all 
the paitiefi to belong to one of them 
is allotted to another there is no 
** exchange *' or other transfer of owner- 
ship. 

A blndixig family arrangement of 
this type can be made orally, 8c if 
made orally, no question of registration 
arises. Xf such arrangement is fol- 
lowed by a writing containing reference 
to It. then the question is whether 
thereby the terms ti the arrangement 
have been ** rednccii to the form of a 
doooment,** i.e. forroally recorded in 
a document with the purpose that they 
should be evidenoed by that dooiiment, 
& that Is a question of tact in each 
case to be determined upon a considera- 
tion of the nature & phrasoolo^ of the 
writing 8c the oircumstances in which 
8c the pxupose with which it la written. 
— Rak Gopai. e. TuiflHi Ram (1928), 


I. L, R. 51 AU, 79.— IND. 

PART 11. SECT. 1. 

n I. — -.l—SiDH Gopal V. Bihari 
Lal (1927), I. L. R. 60 All. 284.— IND. 

t 1. .1 — Where It Is proposed tc» 

substitute the trusts of a deed of 
family arrangement for those oontainoil 
in a will of which probate lias been 
grunted to certain named exora. It is 
proj»er to provide in such deed for the 
release of the said oxors. from their 
obligations under the will & for the 
vesting of the proi>erty In the exors., 
or in such person or persons aa are to 
hold it. upon the trusts comprised in 
the deed ; & when the approval of the 
ct. is sought for such a uocO, 8c when 
there are infant benefloiarles, there 
should be evidence before the ct. from 
which it could proiHjrly bo infeired 
that the deed is bonehcial to such 
infants. — lie Snkllinq, Snklling o. 
Hanna, (1930] N. Z. L. R. 426.— N.Z. 


PART II. SECT. 7. 

186 il. Hawkinn t». 

Aolassinubb, [1928] 4 D. L. R. 188. — 

CAN. 

PART 11. SECT. 8, SUB-SECT. 1. 

sa. Ctvmpromif^. between hwband <£• 
wife — Hetrpeciit^ tci/e*9 protwHy — Oo»- 
cealmemi of fact by Aushano.] — 8|>oolflo 
perCorraanoe deereeil of an agreement 
ill the English form made between 
husband 8c wife, Armenian Christians, 
ill the naturo of a family compromisa 
rospootlng the wife's separate property 
In f:)ie answer of the wife It was 
alleged that property purchased by 
the husband had been concealed by 
hiui from her when she executed the 
agrtjement : — HtH : mider the olr- 
cumstancos, that foot even if proved, 
w'as not sufllciont to entitle the wife 
to treut tlio agreement as a nullity. — 
OHROOKY V, COOHRANB (1860), 8 Moo. 
Ind. App. ‘275.— IND. 
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FERRIES. 


Part 1.^ — Definition and 

6« Add, Annotation : — Generally t Consd. Bourne- 
moutb-Swanage Motor Boad & Ferry Co. v, 
Harvey & Sons, [1030] A. 0. 649. 

8. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

•] — Defts., under a statute of 1701, built 

a toll* bridge in place of an ancient ferrv on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
dt built a school on it. Defts. denied pltfs.* 
right to free access to the school over the ap- 
proach ; — Held : as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ claim was 
ill founded. — Yorkshi -b, East Biding, 
County Council v. Selby Bridge Co. of 


Nature of Ferries. 

Proprietors, [1925] Ch. 841 ; 95 L J. Oh. 
86; 133 K T. 628; 41 T. L. B. 602 ; 09 
Sol. Jo. 775 ; 23 L. G. B. 647. 

13a. Persons able to cross on foot 

at low water.] — (1) Held: a franchise ferry 
between South BenOeet & Canvey Island bad 
been granted to i)ltfs.* predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (Bomer, J.). — Layzell v. 
'Thompson (1026), 91 J\ P. 89 ; 43 T. L. B. 68 ; 
affd. (1927), 96 L. J. Ch. 832, C. A. 

31a. .] — ^The landing stage constructed 

in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Boad & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry ^ on 
payment of the appropriate tolls.— Bourne- 
mouth-Swanage Motor Road & Ferry Co. 
V, Harvey & Sons (1930), 144 ,L. T. 132 ; 95 
J. F. 9 ; 47 T. L. R. 16 ; 29 L. G. R. 22, 0. A. 


Part 11. — Creation and Transfer of Ferries. 


34. Add, Annolaiions : — An to (3) Refd. Layzell v. 

Thompson (1920), 43 T. L. B. 68. An to (6) 
Consd. Bournemouth-Swanage Motor Boad & 
Ferry Co. r. Harvey & Sons, [1030] A. C. 
640. 

35. Add, Annotaiioris : — Consd, Bournemouth- 
Swanage Motor Boad &- Ferry Co. v, Harvey 
& Sons, [1930] A. C. 649. Refd. Layzell v, 
Thompson (1920), 43 T. L. R. 58. 

35a. .] — Layzell v, Thompson, No. 13a, 

ante, 

51. Add, Annotation : — Aa to (2) Refd. Layzell v, 
Thompson (1926), 43 T. L. B. 68. 

55a. Extent of right — Whether exclusive right of 
ferry — Construction of Act.] — ^By a private 
Act pltfs. were empowered to make & main- 
tain a motor road from South Haven Point 
in the parish of StudJand in the countv of 
Dorset to a public road leading from Studland 
to Swanage. By sect. 56 of the Act they 
were empowered to establish, maintain, work 
It use a ferry service for passengers, animals 
vehicles & goods between the S^dbonks & 
South Haven Point within Poole Harbour. By 
sect. 62, passed for the protection of tlie Poole 
Harbour Comrs., pltfs. were required to 
establisli or acquire Sc thereafter continuously 
work the ferry by means of a vessel propelled 


by steam on a chain cable system, & by sects. 
02, 97, passed for the benelit of certain land- 
owners, they were required to provide from 
seven o’clock in the forenoon when summer 
time should be in force & from eight o’clock 
in the forenoon at all other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects, contained provisions 
enabling Poole Harbour Comrs. & the land- 
owners respectively to exercise certam powers 
& rights in case pltfs. should cease working 
the ferry or fail to work it continuously & 
efficiently. They established a ferry service 
in accordance with these pro\isions ; — Meld : 
the Act did not confer on pltfs. an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 
passengers between the Sandbanks & South 
Haven Point without claiming any franchise 
entitling them to do so, from carrying 
passengers bicycles &> goods across the mouth 
of Poole Harbour within or near the limits 
of pltfs.’ said ferry. — BouRNEMOu^rH -S wan- 
age Motor Boad & Ferry Co. v, Harvey 
& Sons, [1980] A. C. 549 ; 99 L. J. Ch. 837 ; 
143 L. T. 313 ; 46 T. L. B. 439 ; 28 L. G. B. 
361, H. L. 


FART 1. SECT. 1. from the Crown. It is putHid juris, & 

Oi, A franMiiaer^Vndtr licence from when a fowy tec^ted, another cannot 

Orou?n,l--A ferry is a franohise, that he erected without a licence; the 

no one can erect without a licence Crown has a remedy a quo uarranio, 
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8c the former grantee has a remedy by 
action. — SiRAJQANj Local Boabjd 
(Cbaibman) V. Buduiswab Patki 
( l»S0). 1. L. R, 57 Calc. 1261.— IND. 



7ol. XXIV.-Itaiw. Cases 65— 151s. 


Part III. — Rights, Duties and Liabilities of Ferry Owner. 

65, Add. .—Refd. Layzell v, Thomp- U. D. 0. (1924), 23 L. G. R. 264 ; Yorkshire 

son (1926), 43 T. L. R. 58 ; Bournemouth- East Riding County Council v, Selby Bridge 

Swanage Motor Road & Perry Co. v. Harvey Co., [1925] Ch. 841 ; Boumemouth-Swanage 

& Sons, [1930] A. C. 649. Motor Road & Perry Co. v. Harvey & Sons 

66 . Add, Annotaiiona : — As to (1) Consd. Bourne- (1930), 144 L. T. 132. 

mouth-Swanage Motor Ro^ & Ferry Co. 87. Add, Annotation : — As to (2) Held. Bourne- 
V, Harvey & Sons, [1930] A. C. 649. Generally ^ mouth-Swanage Motor Road & Perry Co. v. 

Reid. Winsford Entert^nments v, Winaford Harvey & Sons, [1029] 1 Oh. 686. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


109. Add, Annotation : — Generally ^ Held. Bourne- Co. v. Harvey & Sons, [1929] 1 Oh. 686. 

mouth-Swanage Motor Road & Ferry Co. v. Generally ^ Reid. Layzell v, Thompson (1926), 

Harvey & Sons, [1929] 1 Ch. 686. 43 T. L. R. 58. 

150. Add, Annoiatione : — As fo (1) Reid. Metcalfe 

V. Boyce, [1927] 1 K. B. 768. As to (3) Consd. 151a. .] — Layzell v, Thompson, No. 

BoumemoutJi-Swanage Motor Road k, Ferry 13a, ante. 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

sb. Proof of <icquisiiion of Ur mini 
sufficient — l*roof of origin unnecessary,] 
— In an action by a railway co. to 
interdict defender from conveying 
poHseneiors for hire aoro8B a ferry : — 
Held : oonveyauoes from the owners 
of the landB on either side of the ferry 
of their whole rights gave pursuers. 


in the absence of any rival title In 
favour of defemlor, a prinid facie title 
to sue, without the necessity of 
averring on whnt their author’s tiUes 
wore founded. — London, Midland & 
SOO'ITISH llY. Co. V , M‘Donald, [1924) 
a. 0. 835.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

id. Right of ferry exercised by 


offcer«.)~-Tn an fustlon by a railway co. 
to inttipdlot defender from convoying 
nasHougers for hire aoross a ferry : — 
Held : a defences that pursuers had not 
exoroisod uu exoliisive right of ferry, 
in respect that other persons bad, 
without protest, ferried passengers for 
hlrt), was Irrelevant.— London, Mid- 
land & aoorrrsH Rv. Oo. e. M’Donald, 
U9241 a. O. 835.-H3COT. 
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FISHERIES 


Vd. ZXT. Vtm 


2 . 

8 . 


Part I. — In General. 


Add. Annotations : — As to (2) RoW. Peech r. 
Best (1930), 99 L. J. K. B. 587. As to (8) 
Reid. Peech V. Best (1930), 09 L. J, K. B. 687. 
Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 


4. 


A fid. Annotfxiiorts Expld. & FoUd. Nicholla 
V. Ely Beet Sugar Factory, [1981] 2 Ch. 8i. 
Consd. Peech v. Best (1930), 90 L. J. K. B. 
537. 


Part 11. — Public Fisheries. 


29. Add. Annotation : — As to (2) Reid. The Eager- 60. 
nes, [1926] P. 185. 

48. Add. Annotation : — Refd. Bourneniouth- 67. 

Bwanage Motor Hoad & Ferry Cb. v. Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 


Add. Annotation : — Held. The Harkaway, 
[1928] P. 190. 

Add. AnnolaHott Refd. South Staffordshire 
Mines Drainnp*^ (’oinrs, v. ElwoJl (1027), 01 
J. P. 1.53. 


Part III. — Private Fisheries. 


178. Add. Annotation : — Consd. Peech 
(1930), 99 L. J. K. B. .587. 


176. Ad-d. Annotations : — Reid. Abrahams u Mae- 
Fisherlea, [1926] 2 K. B. IS ; Roe v. Russell. 
[1928] 2 K. B. 117. 


V. Best I 176a. Fishingrighte —Whether part ol ** premises 
within Landlord & Tenant Act, 1927 (c. 36), 

s. 5.] Where an incoi'iioreal right, siuih as a 

riglit of llshing, is demised along with 
corporeal hereditaments by the same lease, 
the lessee ust»s both for tlie purpose of his 


PART 11. SECT. 1, SUB-SECT. 1.— A. 

9 Ui. Whether right to 

interfere with obstruction .] — Though 
every subject has a oonmion right of 
fishery in the sea. a person in possession 
of a weir built below low water luark 
may maintain trespass against a wrong- 
doer who interferes with his |)oiMef5sion, 
though, as against the Crown, the w^eir 
was wrongfully there. — Wilson t*. 
CODTRK & ALUNOHaM (1888), 27 

N. B. R. 320.— CAN. 

20 i. Between high <£■ low nxiter 

mark — Effect of grant of seif. h—Tho 
fact that the soil betw'eou high & low 
water marks has been granted does not 
interfere writh the public right of 
fishery. — Wit^on v. Codyke & ALf.iNo- 
WAM (1888), 27 N. B. R. 320.— CAN. 


PART ni. SECT. 1, SUB-SECT. 1.- B. 

109 11. Whether urescrin- 

live right of fishing from old banks 
exercisable from new banfcs. ]— Whore 
the right of salmon -fishing had been 
exoroiasd from banks on tno bed of a 
river for more than forty years, but, 
from changes In the river, new banks 
had been formed, one of which had 
existed for less than that period ; — 
Held .* the possession of the fishings 
from this new bank was only an exor- 
cise of the right of fishing previously 
exercised from the former banks, the 
substantial right of fishing being the 
matter to be regarded Sc not the nar- 
tioular stations from which the right 
was exercisod. — B arl or Zetland v. 
Ttojnent’C Trubteba (1873). 11 Maeph. 
(Ct. of Sess.) 469 ; 45 Sc. Jur. 311.— 
SCOT. 


PART ill. SECT. U SUB-SECT. 5. 
ISO I. Inland non-Hdal lake — Land 


vested in Crown — Rights of owner or 
l e sse e of land extending to lake .] — 
McDonald e. Ltnton (n. B.). [19261 
8 D. L. R. 779.— CAN. 

PART ni. SECT. S. SUB-SECT, t.— A. 

li i. — ^By the charter of the 

City of Bt, John, all the lands Sc 


waters within certain defined limits, 
bounded by low water mark, were 
6Tant.;’d by the Crown to the city, 
with ail the rights 8c privileges 
appurtoiiart thereto, including fishing ; 
8c to the free’uen & inhabitants of the. 
city was granted the solo & exclusive 
privilege of fisliij<g. & erecting weirs 
j l)otween high & iow water marks 
i Held : the exclusive right of fishing 
I granted by the charter did not extend 
1 to any part of the sea shore beyond the 
bounds of the city, though it was 
within the harbour of St. John.-- 
WjmoN V. Codtrk & Allinoham 
(1S88), 27 N. B. R. 320.— CAN. 

I PART III. SECT. 8. SUB-SECT. l.— B. 

I 164 xi. .) — Little v. 

Moylrti', 11929J I. U. 430.— IR. 

168 11, .1— Defts. deiilea 

I the valliiity of the documentary title 
j relied on, & furt/her conteuded that, 
by the provisions of Magna Carta, 
the Crown was prohibited from grant- 
ing a several or sole & exclusive flsbory 
In the locus in qfw la case such was not 
I existing in or before the year 1189, 
j Sc any grant by the Crowm contrary to 
I the provisions aforesaid was null Sc 
void ; that a several or sole & exclusive 
fishery Iii the Usrus in ouo In or before 
) the year 1189 did not In fact exist, 

I & was not historically possible ; 8c 
I that the said dtfcujncnts of title & the 
historical cvideiicje adven showed that 
the claim to a aevOTal or sol© 6c exclusive 
fishery in the Uxnis in quo was modern 
in origin, 8c dated at toe earliest from 
the times of Queen Biizalfoth 8c King 
James I . : — Held : there was notlUng 
in the terms of hlagna Carta, c. 10, or 
the Nvritlngs of aucieiit lawyers, or the 
judgments m modem cases to support 
the proposition that, whether the 
several fishei^ was wdually in the 
hwds of the Crown at the time of the 
deaSh of Henry IL. or In the hands of 
an asrigneo or feu(l^d;ory of the Crown, 
or even of an Intruder, the original 
act of appropriation mnst have been 
ettected by the Crown itself. — M oorb 

1 


V. A.-G., 11929) I. Ji. J91.- !R. 

PART III, SECT. 3, SUB-SECT. 2. 

sb. Hight of lessee in eul buslys aiong 
hank necessary for Jishino.] — Pltf. by 
iiuiunturc under seal, leoHed te deft, 
for a term of years, with the right to 
ronovv, pltf.’s land on the E. Itivor, 
(j, C'ouiity, for fishing purnosos, with 
the right io enter & use tho same in 
such a way as might bo necessary for 
tlslilMfi in said river. I>amagcs claimed 
by pltf. were for cutting hushes along 
the bank of tho river : — Held : tho 
burden of proof was upon pltf., & tho 
light to fish from the bank of the 
rJvor involved the right 1o do such 
cutting as was necessary for that 
puniose. -MoKekn r. PArriLLo (1927), 
69 N. 8. K. 452.- CAN. 


PART III. SECT. 8, SUB-SECT. 4. 

j I. Erieni of rights acquired .] — 

Held : the right w blch may be acquired 
by poBsession of forty years on a grant 
of salmon -ftsblngfci pertaining to lands 
situated on ouo ride of a river (a) Is not 
limited to tho fishings In that part of 
the river wldch is .x ndverso of the 
lands ; 6c (6) imiy extend te fishings 
beyond the medium fllum of the river. — 
Earl of Zetland v. Tennbnt’s 
Trubteks (1873), 11 Moeph. (Ot. of 
469 ; 45 8c. Jur. 311.— SCOT. 

PART HI. SECT. 4, SUB-SECT. 2. 

mA. Oumership of land abutting on 
river — Tenant at will .] — A person in 
possession of land horclering on a non- 
thlal river, as a tenant at will of tho 
owner, is entitled to bo treated as a 
riparian owner, so far as rewds tho 
right of fishing. — P hair v. VEN.viNa 
(1882), 22 N. B. IL 302.— CAN. 


PART 111. SECT. 5, SUB-SECT. 1.— A 


m 1 . .1— Lnrjvifi v. 

Moylett, [10291 I. R. 439.— IR. 


PART 111. SECT. 6, SUB-SECT. 2.— C. 

e I, CentwrUs.1 — Moork e. 

A.-0., 11929] I. R. 191.— IR. 
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trade or business, the incorporeal right Is 
part of the premises ** within above sect. 
Therefore, on the expiration of such a lease, 
the lessee, if he con show that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate him 
for the loss of goodwill if he removed to & 
carried on his trade or business in other 
premises, may require a new lease of the 
premises which shall include the incorporeal 
right demised by the original lease. — 
Whitley v. Stumbles, [1930] A. C. 644 ; 09 
L. J. K. B. 618 ; 143 L. T. 441 ; 46 T. L. R. 
666; 74 Sol. Jo. 488, H. L. ; affg, S. 0. 
8ub nom. Stumbles v, Whitley, [1930] 1 
K. B. 393, 0. A. 

348a. No right to set up Jus tertli.] — 

In an action of trespass a deft, cannot set up 
a jti8 iertii against a possessory title. The 
same rule applies to an action for polluting 
a several fishery & damaging the fish. — 


Nicholls V. Ely Beet Sugab Facjtory, 
[1931] 2 Oh. 84 ; 100 L. J. Oh. 269 ; 146 
L. T. 113. 

858a. .] — In May & Oct. 1922, some dead 

fish were observed in a river, at a spot below 
that from which a drain-pipe leading from 
certain gasworks entered the river. Samples 
of the effluent from this pipe were taken on 
each occasion, which, on analysis, were found 
to contain matter highly poisonous to fish. 
The owner of the fishing rights over that part 
of the river affected commenced an action 
for an injunction & damages against the 
owners of the gasworks : — Held : it was 
satisfactorily proved that the effluent from 
the gasworks was, on each occasion, the 
cause of the death of the fish, & pltf. was 
entitled to an injunction & damages. — 
Granby (Marquis) v, Bakkweli. Urban 
District Council (1923) 87 J. P. 105 ; 21 
L. G. R. 329. 


Part IV. — Fisheries in 

Add, Annotation: — As to (2) Refd. The 
Oarlgarth, The Otarama, [1927] P. 93. 

366. Add, Annotation : — Reid. The Carlgarth, The 


relation to Navigation. 

Otarama, [1927] P. 93. 

368. Add^ Annotation: — As to (2) Refd. The 
Carlgarth, The Otarama, [1927] P. 93. 


Part V.- Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 

387. Add, Annotation ; -Refd. I. R. Oomrs. v. Forth Oouservaiicy Jloard, [1931] A. 0. 540. 


Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 

485. Add, Annotation Refd. Everton v. Walker I 497a. Jurisdiction of superintendent — When 

(1927), 1.37 Jj, T. 594. | arlslng.h- Pltfa., who were the owners of a 


PART III. SECT. 7. 

286 1. Right ofirag — cf* right to npoir 
nnlHm/cmaiM.h- Where right of lishery 
had l>een granted In respect of two 
pieces of land, surrounded on all sides 
by embankment, & described in the 
lease as " hkeri )ami ialkar ” : — Held : 
the expression “ rights over tlBbcrii^s ” 
to be found in Bengal Tenancy Act, 
8. 193. includes, also, the user of land 
for the purpose of fishing or for the 
piuposo of repairing ombanknients in 
the interest of fishing. — ^N anj Ijal 
Manual v. Priya Nath Bay (1929), 
I. L. B. 66 Calc. n70.— IND. 

PART V. SECT. 1, SUB-SECT. 2. 

0 i. Pmorr to restrict fishing for 

salmon — Riparian oumera on non- 
tidal n‘i?cr.}~PHArR v. Vknnino (1882), 

22 N. B. n. 362.— CAN. 

0 ii. Riparian ovmers on 

estuetry — TiUes acQuired prior to July, 
1807.1— BfiaANEY V, McDonald (1883), 

23 N. B. R. 139.— CAN 

PART V. SECT. 3. 

C 1. To seize — Ontario 


Game & Fisheries Act, s. 6’(5), makes it 
the duty of every overseer to soixe all 
nets used contrary to the regulations, 
sect. 80 of the Dominion Act makes 
a similar provision ; by s. 5 of tbo 
Dominion Act the Governor in council 
is empowered to appoint fishery 
officers, & by order in council the 
Provincial offloera are in substance 
made Dominion officers. — Skro v. 
Gault (1921), 50 O. L. B. 27 ; 64 
D. L. B. 327.— CAN. 

PART V. SECT. 6. SUB-SECT. 1.— 

D. (a). 

•k. Within two hundred yards of toeir 
— Weir, used for supplying water to miUs^ 
factories, or for navigation — Fisheries 
(IrA Act, 1860 (c, 88), s, 87.}— Ireland 
V. Quirks, (19281 1. R. 231.— IR. 

tl. Keeping purse-seine open.) — R. v. 
McPherson (B. C.), 11929] 2 W. W. R. 
141 ; 51 C!an. Grim. Cas. 419.— CAN. 

PART V. SECT. 6, SUB-SECT. 8. 

n i, " .1— The owners of a 

bag-net fishery duly romoved the 
leaders of their bag-nets duitng the 

2 


weekly close time. In spite of this, 
they Caught 165 salmon during eleven 
Buccossivo weekly close times : — Held : 
the owners were guilty of a con- 
travention of Salmon Fisheries (Scot- 
land) Act, 1868 (o. 123), s. 15 (2). 
in respect that compliance with byc- 
laws did not avoid tho duty of obsorving 
the statutory prohibition against 
fishing for or taking salmon during the 
weekly close time. — Aberdeen Har- 
bour Oomrs. v, Stott, (1927] S. C. (J.) 
35.— SCOT. 

PART V. SECT. 6, SUB-SECT. 1. 

•m. Duty to erect grating in tail raee 
of mill — Although banks of adjoining 
owner affected,] — Deft, was fined at 
petty sessions for failing to erect a 
grating or lattice across tho tail race 
of his mill at a point where the tail race 
re-enters the river ** F.** The river 
** F.*' is a river in which there are 
salmon. For a certain distanoe before 
& at the point where the tail race re- 
enters this river it is bounded on both 
sides by landia that belong to an adjoin- 
ing ownw, & not to the deft., the 
owner of the mill. There was no grating 
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steam ftshing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft, alleged 
in defence that the sum claimed had been 
paid to him as wages ; &, further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1804 (c. 60), s. 387, which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 
— Held: (1) the county ct. had jurisdiction 


to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent & the section did not either expressly or by 
implication exclude that Jurisdiction ; (2) the 
jurisdiction of the superintendent under the 
sect, did not arise untu a party to the dispute 
called iiim to decide it, dc bore no party had 
called upon him to do so. — Stubley v. 
Powell, [1030] 1 K. B. 677 ; 99 L. J. K. B. 

. 197 ; 142 L. T. 484 ; 46 T. L. B. 236 ; 18 
Asp. M. L. O. 07. 

497b. Jurisdiction of county court.] — Sturley 

V. Powell, No. 497a, ante. 


or lattice on the tail race where Jt 
Uivergod from or re-entered the river ; 
to constnict the grating or lattice, it 
would ho necessary to erect piers that 
would project Into the banks, on the 
side of the tall race, the property of 
the adjoining owner. Deft, hud started 
the necessary work of erecting the 
grating, but had abandoned It in conse- 
quence of the objection of the adjoin- 
ing owner to any trespa.s.s on his lands. 
Deft, had the use of the toll race from 
the moment It left his own lands until 
It reached the river : Held : deft, was 
under a sDitutory oin.gation by & 0 
Viet. c. 10(1, 8. 70, to rrect the grating 
even though it cntuJlod ni\ inter- 
ference with the banks of the adjoining 
owner. — It. (Stkwakt) v. ItKcoRUKU 
& JJ. FOR Lonuonpkrry, [1930] N. I. 
104.— IB. 

PABT VI. SECT. 2. SUB-SECT. l.~A. 

r i. QrmU of li-cence — Validily of 

reoMlaiione .] — Sect. 69 a of the h'ishoiies 
Act provided, among other things: 
that, under licdnco from the Minister a 
vessel registered as a Driiish sliip in 
Canada & owned by “ a Canadian or 
a CTauadlan co. with its principal place 
of business In Canada,” is allowed to 
use an ” otter ” or other similar trawl. 
Moreover tmder this Statute, niles & 
regulations might be made by Order 
in Council, & the same were mailo 
providing that such licence could be 
granted only to ” Canadian built ” 
vessels, & that after Apr. 1J>32, none 
hut such would be eligible for licence, 
& further providing that after Apr. 1. 
1930, a licence fee of one cent a pound 
on the lish caught should be payable. 
This fee in the cuho of deft, would 
amount to bctwc«m ^130,000 to 
1160,000 a year: — Held: us the 
regulations imore the statutory limita- 
tion to British ships registered in 
Canada or owned by a Canadian, etc., 
& fix as the condition upon which the 
licence would issue that such ships bo 
Canadian built, & such condition being 
obviously beyond the scope of the Act, 
& the delegated powers, suf^b regula- 
tions are •ulira mrcs, unttnforceable, null 
& void. — It. V. N.^tional Fish Co., 
Lti>.. [19311 Ex. C. n. 76.— CAN. 

•m. Prohibition against use of nets — 
Accused charged as “ master or verson 
in charge ” — Ko evidence that accused 
on board.] — Held: as tbere was no 
statutory provision making the master 


of a vessel liable, as such, for a con- 
travoiition of the bye-law, ns the 
bye-law might bo contravened by 
” any person,” the prosecutor was 
bound to prove that the uc<nised was on 
board the vessol at the time. — .S hi A on 
V. Farquiiar, [19291 S. C. (J.) 88. — 
SCOT 

PART VI. SECT. 2, SUB-SECT. 1.— C. 

so ProhUntion against use of crayfish 
jwis — Condemnation of boat t£y apmur- 
tenances — Failure to summon joint 
numers.]— Comuh. r. Buitun 

(1926), 21 Tos. h B. 8.— AUS. 

PART VI. SECT. 4, SUB-SECT. 4. 

sp. Bounty-Time of service on ship — 
lieimlaiions of December 10, 1807.1 — 
Snow v. R. (1907), 11 Kxch. C. R. 164. 
—CAN 


PART VI. SECT. 5, SUB-SECT. 1. 

hi. .1— (1) To justify an 

entry by a foreign Ashing vcbbcI Into 
CJauQ.'lian toirltorJal waters on the 
jr’f v’j.d sTf ** stress of weather,” the 
weatin.r must be such as to produce In 
the mind a reasonably competent 
«fc skilful master, possessing coumge &: 
flnnnesH, a >vell grounded bond fide. 
apprehension that if ho remains outside 
such waters he w :ll put In jeopardy his 
vessel & cargo. In each case the 
<iueHtlons whether the master fairly 
A. honestly on reasonable ground 
believed it neccssaiy to teke shelter, 
8i wlu ther ho exorcised ronsonablo 
skin, competence & courage in the 
circuinslauccH, are que-stions of fact 
for the tribunal wboso duty it is to 
And the faefs. 

(2) The Convention of Oct. 20, 1818, 
between Great Britain 8c. the Unitrid 
Stale s, respecting Asherlcs & boundary 
lines, did net apply to the I'acUlc 
waters so fur us Asherlcs were con- 
cerned, & therefore could not bo avail- 
able as justillcation for tlie entry in 
question. — Till*: May v. R., (J931J 
H. C. R. 374 ; 3 D. L. R. 1.6. - CAN. 


h ii. — .1 — (1) To justify, as 

against Incurrcnc** of jienttlty uiidtrr the. 
Customs be Fisiiv ries I'rotection A(3t, 
It. C.. 1927, B. 10, a foreign Ashing 
vessel entering Canadian territorial 
waters on the grmmd of ” stress of 
weather,” there must bo such a con- 
dition of atmosphere Sc sea as would 


produce in the mind of a reasonably 
competent Sc. skilful master, possessing 
courago Sc Arnmess. a well grounded 
/Mftd fide approhonulon that if bo 
nviualus ontsldo such waters he will 
init in JtM>pai\ly his vessel Sc cargo. 
A want of bona tides would abrogate 
any right or privilege to shelter given 
by the statute. Further, vveakuesses 
in a vessel may be such, as instanced 
In ccplain lespecits In the present case, 
as, e.j/., glass of inadequate tliiekneSR 
in pilot house windows a small height 
from the sea, constituting a special 
danger from waves, that any disti’ess 
arising from them should bo deomod 
a dlHti*eHs created by the owner or 
master hliUKolf. 

(2) The Convention of Oct. 20, 1818, 
between Great Britain & the uiiited 
Bteteii^, respecting Asherlcs Sc boundary 
liii(?s, haw no application to Canadian 
teiTliorlal wut<;rH on the PncJAc Coast, 
HO far as Asherles ai*e eoncenied. Even 
if it had, deft, vessels could claim no 
privilege iir.dc r It, as ibt'i only perinlsslon 
to lake slu'.lLer In Canadian waters 
given by iloj proviso to art. I 1, hereof 
is jK^rTidHSloji to enltv *• iiays or 
harbours,” be the ploco where they 
vvt'ie seiKod was not. shown t.o ho a bay 
or hiArbour.- Thk Qijkkn Citv v. R., 
Thio TiJJ.ir. M. r. R. ; Thk {Spnjusk v. 

K. , [19311 y. C. K. 387 ; (19311 3 

J). L. K. 147.- -CAN. 

PART VII. SECT. 2. 

b _ — IHvisiifn of proceeds — Ship- 
ivrechvd sailors on board sealer .] — • 
CONNKI.L V. Rokkr (1869), 4 NAd. 

L, R. 394.— NFLD. 

PART VIII. SECT. 1. 

a I. - .I"' Deft, was convicted 

])y a district justice of an olfeiico under 
Fisheries Act, 1924, but the district 
justieo omitted to order a forfeiture 
of the Ash as required by the Act 
Held; the omission InvaUdat^Ml the 
eonvi(;f ion. — T a.voni;y v, Kkhkv 
C rnJNTY DlrtTltU-i .It’bTKF,, 11928) 
J. K. 368. -IR. 

PART VIII. SECT. 6. 

626 I. (ieneral rule — J urisdictum 
ousted.] — R. (Moork) w. O’Hanuahan, 
(1927) I. R. 400.— in. 

n, I. .1—11. a. llAhRAN (1912), 21 

O. \V. R. 961; 3 (». W. N. 1107; 3 
D. L. It 7.63. —CAN. 


3 



0mm n-IBBt BNOIilSfi AND DiOBST SUPPIiEMIlNT. 

FOOD AND DRUGS. 

Part II.- — ^Adulteration and Impoverishment 


76. Add, Annotation : — ^FbUd. Bowker v. Wood- 
roflfe, Bowker v* Premier Drug Co. (1927), 06 
L. J, K. B. 750. 

78. Add, Annotation : — As to (2) i^pld. Bowker v, 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 06 Ia. J. K. B. 760. 

78a. .] — (1) Where a person is charged 

with selling to the xjrejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of uie ct. 
to tlx a standard, in the sense of having regard 
to a minimum below which the article must 
bo regarded as deficient. 

(2) Where an analyst expresses in a 
ceHihcate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of tc^k place, nor if there is 
no evidence that he knew the composition 
of tne article. — ^B owitbr v, Woodbopfe, 
Bowkbr V. Premikb Drug Co., [1928] 1 

K. B. 217 ; 96 L. J. K, B. 760 ; 137 L. T. 
347 ; 91 J. P. 118, 43 T, L. B. 616; 25 

L. G. R. 306 ; 28 Cox, 0. 0. 397, D. C. 

Annotation : — As to (3) Reid. Gough v. Roes (192S), 4G 
T. L. K. 103. 

98a. Liability of wholesaler— Sale by retailer.] — 

Bowker v, Woouroffb, Bowker v. Premier 
Drug Co., No. 78a, ante, 

135, Add, Citafiojw 23 L. G. H. 16 ; 27 Cox, 
C. C. 672. 

140. Add, CiicUion8:-23 L. G. R. 22; 27 Oox, 
C. 0. 678, D. O. 

Add, Annotation : — As to (2) Reid. Preston 
e. Grant (1924), 94 L. J. K. B. 125, 

147. Add, Annotation : — As to (1) Retd. Bowker v. 
Woodi’offe, Bowker t>. Premier Drug Co. 
(1927), 90 L. J. K. B. 760. 


14$. Add, Annotation: — ^Refd. Bowker v, Wood- 
rofife, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 750. 

150. Add, Annotation : — As to Q) Gonad. Bowker 
V, Woodroffe, Bowker v. Premier Drug Co. 
(1927), 90 L. J. K, B. 750. 

160a. Absence of recognised standard;] — 

Bowker v, Woodroffe, Bowser v. Premier 
Drug Co., No. 78a, ante, 

169a. Vinegar.]— Preston v, Jackson (1929), 73 
Scd. Jo. 712. 

174* Add, Annotation : — ^Folld. Bridges v. Griffin, 
[1925] 2 K. B. 233. 

187. After this case insert ** Addition of oolourlQg 
matter to milk.] — See No. 218a, post,'* 

218a. Milk adulterated with colouring matter.] 

— The defence that he purchased the milk 
with a written warranty Is not available 
to a vendor of mUk adulterated by the 
addition of colouring matter contrary to 
Milk A Dairies (Amendment) Act, 1922 
(o. 64), s. 4, which neither includes such a 
defence nor contains anv provision that it 
is to be read with any Act containing such 
a defence. — Rkeman v, Kn>pp (1925), 134 
L. T. 224 ; 00 J. P. 7 ; 42 T. L. B. 131 ; 24 
L. G. B. 42 ; 28 Oox, 0. 0. 117, D, 0. 

248a. What amounts to.l — Applts., who manu- 
factured an article c^led ** B.’8 rum A 
butter toffee,” supplied it to a confectioner 
with a warranty, A on analysis it was found 
to contain rum A butter, A coconut fat. 
On a summons against applts. for giving a 
false warranty there was evidence t£at 
toffee made paray with coconut fat had been 
sold for years as ” rum A butter toffee.” 
The justices convicted applts. : — Held : the 
description ” butter toffee ” implied that no 
fat, except butter, was used in the manu- 
facture, A the ooni^otlon must be affirmed* — 
BHiEY Brothers Halifax, Ltd. v, Halli- 
MONO (1927), 44 T. L. B. 238, D. O. 

283. Add, Annotation : — As to (3) Retd. Conn v, 
Turnbull (1926), 89 J. P. Jo. 800. 


PART 11. SECT. 3. SUB-SECT. 3.— 

B. (b). 

101 U. Sale bv servant or 

agent ,} — To prove a limited oo. guilty 
or the ofleuoe of Belling an article 
which doee not conform with the 
regulationB made under Food & 
Drugs Act, 1908. it must be shown 
that the side was made on its behalf 
by a servant or agent who had 
authority to sell. Where a sale was 
made by a servant who had no 
authority to sell anything, it was held 
that tho sale did not constitute an 
offenoo by tho co.—Mitton v. R. G. 
Lock 8& Co., Ltd., 11928] S. A. S. U. 
444.— AUS. 


PART II. SECT. 8, SUB-SECT. 8.— 

C. (a). 

110 lil. Whether propertv passed 

T-Food dt Druas Act, 1908. ss, 6, sSTP- 
Waxtkrs e. hiiTTON, [19261 S. A. 8. R. 


261.— AUS. 

PART IL SECT. 8. SUB-SECT. 8.— 
G. (b) iv. 

142 I. Notice not seen by pur- 

chaser— -Onus of proof,] — Wh«re an 
artiole of food exposed for sale bears a 
label iudloating that it doee not con- 
form to the statutory standard of 
genuineness: — Held: the seller must 
prove that the oontents of the label 
wero brought to the notice of the pur- 
chaser. — ■ PATTKRBON V, FlN^DLAT, 
(19251 8. 0. (J.) .53,— SCOT. 

PART II. SECT. 8, SUB-SECT. 3.— 

D. (b). 

sd. CoffU, ] — K. having askepd aoousod 
for ooffbe. received a mixture containing 
at least 67 per cent, of chicory. When 
he asked for ooflee K. expected to get 
an addition of ohioory aooordlng to 
oommeroial usage : — HeJd : what K. 


got was substantially ohloo^ oemtain- 
ing an addition of some ooflee, &. tho 
oommodity was not of the nature, 
substance 8c quality demanded. — 
Moodubt V. R. (1927), 48 N. L. R. 
395.— S. AF. 


PART II. SECT. 5, SUB-SECT. 4.— A. 

sf. When returnable — Under HeaUh 
Act, 1910, 8. 262 (d ),\ — The provision 
in above section, that where any 
proeeontlon or proceeding under 
Fart XII. of the Act relates to any 
food, drug or substance, the summons 
** shall not be made returnable in less 
than fourteen days from the day on 
which It is served.** means that such 
summons is to be ** returnable In not 
leas than fourteen olear di^s*' Itom 
such date. — Downxs e. FRXSRNaT, 
[1928]y.LR.64; [1928] Argos L. R. 
6. — AUS. 
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Part ill. — Sale of Unwholesome Food. 

8S8. Add. Amwtatim ReM. Frome United Breweries Co. o. Bath JJ., [1926] A. C. SSfl. 


Part V. — Particular Articles of Food. 


414a. fixpoaure for sale— Whai amounts to.]— A 
baker was delivering bread from an open car ; 
after completing his round, while he was on 
his way back to the bakehouse, he was 
stopped by an inspector, who weighed the 
remaining loaves & found a deficiency : — 
Held : there was both an offering & an ex- 
^ I>oeure for sale of ^e bread left in the car, 
sinoe^ when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, A they were taken for the purpose of 
being sold if customers required them. — 
Keating v. Horw^ood (1926), 135 L. T. 29 ; 
90 J. P. 141 ; 42 T. L. R. 472 ; 24 L. G. II. 
362 ; 28 Cox, C. C. 198, D. 0, 

489a. Proteetioa of employer under Sale o! Food 
(Weights & Measures) Act, 1926 (c. 68) — 
When applicable.] — (1) Held: the language 
of Sale of Pood (Weights & Measures) Act, 
1926 (c. 03), 8. 12 (2), has no relation & does 
not apply to a case where a defect of defi/s 
machmei^ or a default of an employee under 
deft.’s control is the cause of the deficiency. 
This sub-sect, deals with the case where the 
deficiency is due to a bond fide mistake or 
accident or other causes beyrvnd deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants oi )ther 
persons imder his control. In such a tase 
deft, may avail himself of the provisions of 
sect. 12 (5) if he satisfies the provisions ot 
that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedings 
against defts. for contravening this sub-sect, 
were “ proceedings under this Act in respect 
of an alleged deficiency of weight ” within 
sect. 12 (2), whilst Lord Hewart, C.J., did 
not express a decided opinion, one way or 
the other, Avory, J., expressed tlie view 
that proceedings under sect. 6 (2) of the Act 
were in respect of an alleged deficiency of 
weight, & Taubot, J., expressed an oi)inion 
to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (6) ; having him brought 
before the ct. as the actual offender & 
tendering evidence in order to prove that 
they had used due diligence to enforce the 
execution of the Act, that their employee 
had committed the offence without their 
consent, connivance, or wilful default. At 
petty seasicHiB, the information against the 
employee was dismissed, but defts. were 
convicted. Defts. appealed to Quaiter 
Sessions ; — Held : the C3t. of Qiuuter Sessions 
had no power to exempt defts. from any 


penalty under sect. 12 (6) on the ground 
{per lx)RD Hewart, C.J., & Talbot, j.) that 
having regard to the fact that the employee 
had been acquitted at petty sessions, It was 
not open to defts. to contend at Quarter 
Sessions that the employee was wronrfy 
acquitted, & on the ground {per Avory, J.) 
that in any casc^ ou the facts the emplovee 
chaiged was not the actual offender within 
tlie sub-sect. — Walk ling, I/td. v. Hobinson 
(1930), 99 L. J. K. B. 171 ; 143 1.. T. 105, 
100; 94 ,T. P. 73; 46 T. L. R. 151; 28 
1.. (1. R. 88 ; (1929), 29 Cox, 0. C. 131. 

Amiottition: — As io (3) Conid. Uamiuett (P. CJ.), LUI. r, 
Crabb, Hammett (H. C.), Ltd. r. Beldam (1931 ), 47 T. L. U. 
623. 

439b. — Exercise of due diligence by 

employer — QuesUon of fact.] (1) where an 
employer who is cliargofl with an offence 
against the Sale of Food (Weights & Measures) 
Act, 1026 (c. (i3), brings another person 
before the ct. urub‘r M<K‘t. 12 (5), as being th(*i 
actual offender, the question wliether the 
employer has used due dilig^mco to enforce 
the execution of the Act is one of fact & not 
of law. (2) The result of compliance with 
sect. J2 (5) is that botli the employer & the 
other x>6^>n are convicted, but that the 
latter alone is liable to any penalty. (S) Qu. : 
whether in a case where the 3UBtice.s havci 
j convicted the employer & have refused to 
I <;onvict the actual offender, the employer 

I may not appeal t^^ quarter sessions. Walklwf/, 
j Ltd. V. Hotnnsfmi No. 439a, is no authority to 
] the contrary, since in that case the employoi! 

j was found as a fact not to be the actual 

offender, A; an appeal would have involved 
I the allegation that luj was wrongly acquitted, 
j — IlAMMETr (R. C.), l/TD. V. OkABH, HaM- 

! Mjfirr (R. f J. ), I/j'D. V. Beldam (1931), 145 h. T. 

I 638 ; 95 J . P. 180 ; 47 T. L. R. 623 ; 29 L. G. U. 

j 516, D. V. 

: 439c. Effect of oompUanoe with sect. 12.] - 

j llAMMifliT (li. C.), Ltd. V, Op\bb, Hammett' 

! (K. C.), iTTD. V. Beldam, No. 439b, ante. 

. 489d. What are ** proceedings in respect of an 

alleged deficiency of weight -Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2).J — Walkung, Ltd. v. 
Robinson, No. 439a, ante. 

489e. Acquittal of employee — Power of 

Quarter Sessions to exempt employer from 
penalty.] — Walkung, I/td. v. Robinson, No. 
439a, ante. 

4891. - Conviction of employer -Right of 

appeal to quarter sessions.] Hammett' 
(K. O.), Ivn), V. Orabb, Hamme'it (R. C.), 
1yn>. i’. Bkuiam, No. 439h. ante. 


PART HI. SECT. 2, SUB-SECT. 1.--D. 
ArHcU sold — Mens tea — Whether 


there was no eridenc« on which the 
uxAPlfltrate could find that deft, sold 
meat affected hr tuberculosis, knowixw 


tcnouisdffe of disease necessary.}— Beii : I at the time that It was so oifected. Sc 


the oonyictlon should 1)6 qnashed. — 
Dixon v. Siulbsr, JSar p. SRiLKa. 

S. R. Q. 93.— AUS. 
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447. Add, Annotation : — Reid. Preston v. Grant, 
[1926] 1 K. B. 177. 

465. Add, Citation : — 27 Oox, 0. C. 637. 

476. Add, Annotation : — Distd. Burrows v, Rapson 
(1027), 26 L. G. R. 307. 

475a. Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, Sc resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burkows V, Rapson (1027), 25 L. G. R. 397, 
1 ). 0 . 

476. Add. Annotation : — Refd. Kasington Rural 
DistHct Council v . Gilson (1929), 46 IV L. R. 
107. 

476a. Necessity for registration In every 

district where business carried on.] — A person 
carrying on business as purveyor of milk 
must be registered under art. 6 of the Millc & 
Dairies Order, 1926, with the sanitary 
authority of each distiict in which he carries 
on business. It is not sufficient that he is 
registered with the sanitary authority of the 
district where his cowsheds & dairy are 
sif uatt^d if ho also can ies on business in other 
districts where he has a regular milk round. — 
Easington Rural District Council v . 
Gilson (1920), 142 L. T. 429 ; 94 J. P. 66 ; 
46 T. L. R. 107 ; 28 L. O. R. 49 ; 29 Cox, 
C, 0. 86. 

476b. Change of tenancy — Removal of pre- 

decessor from register — Whether new tenant 
person aggrieved.*’] — On May 1, 1930, 
applt. succeeded a predecessor as annual 
tenant of premises used as a dairy. On 
May 12, 1930, reaps., who were the local 
authority, having in the meantime given a 
slmUar notice to his predecessor, gave to 
applt. a notice purporting to be given under 
Milk & Dairies (Amendment) Act, 1922 


(c. 64), s. 2 (1), calling upon him to shov 
cause why they should not remove his pre- 
decessor from the register of purveyors o. 
milk in respect of the premises on the grounc 
that they were satisfied that by default c: 
the latter the premises were not in a fi 
condition for the purposes of a dairy. Or 
May 13, 1930, reaps., after hearing applt. 
decided to remove his predecessor from the 
register on that ground, & thereupon gave 
applt. notice that they had so decided 
An appeal by applt. under the above sub- 
sect. against the decision of resps. wa.. 
dismissed by the magistrate on the grounc 
that applt. was not a “ person aggrieved * 
by the decision within the sub-sect. On ar 
appeal from the magistrate by case stated : — 
Held : applt. was a “ person aggrieved * 
within the sub-sect., & the case should be 
remitted to the magistrate to be heard lij 
him on the merits. — Prosser v. Mountain 
Ash Urban District Council, [1931] 

K. B. 132 ; 100 L. J. K. B. 266 ; 144 L. T. 
549 ; 06 J. P. 84 ; 29 L. G. R. 218, D. 0. 

476c. Artificial Cream Act, 1029 (c. 82) — Applica- 
tion.] — ^Applts. were convicted on informa- 
tions preferred against them under Artificia 
Cream Act, 1929 (c. 82), in respect of the sale 
by them of certain confectionery, describee 
as “ cream filled Swiss rolls ** & “ vaniUc 
cream sandwich,” containing a cream-like 
aste or substance, which was not cream as 
efined in Artificial Cream Act, 1029 (c. 32) 
— Held : the Act applies only to the sale o 
cream or artificial cream as a separate article 
of food, & has no application to confectionery 
or to a composite substance in connectior 
with confectionery. It applies only to t 
substance purporting to be cream & not to : 
substance puiporting to contain cream. — 
Lyons (J.) & Co., Ltd. v, Keating, [1931' 
2 K. B. 535; 100 L. J. K. B. 613; 146 

L. T. 203 ; 96 J. P. 160 ; 47 T. L. R. 442 r 
76 Sol. Jo. 489 ; 29 L. G. R. 407, D. C. 

496. Add, Annotation Refd. Bridges v. Griffin 
[1925] 2 K. B. 233. 

508. Add. Citation : — 28 Cox, C. C. 7. 


PART V. SECT. 3, SUB-SECT. 4.-3. 

■ i. Words descriptive oj 

article sold.] — Where margrariuo wa« 
Hold iu a wrapper which hoiv, In laufc 
type, tho worda ** Charmo Marururluo,” 
below which, In Braaller typo, wore the 
words ** coutaiuiug a small quantity 
of butter, '* the name “Charmo ’ 
was a duly approved addUlun to the 
word inarguriuo,*’ Sc tho seller, con- 
Tioted under Butter &. Margarine Act, 
1907, B. 8, appealed : — Held ; tho 
words ** ooutalulng a small quantity 
of butter,** wore merely descriptive of 
tho article sold, Sc did not form part of 
a fauoy or dcsoriptivo uamo which had 
not boon approved ; & conviction 

quashed. — S omkuville Sc Bars, JjTD. 
V. CitALMKRS, [19*25] S. C. (J.) 70.— 
SOOT. 

PART V. SECT. 4, SUB-SECT. 3. 

508 Hi, .1— A 


dain'man was oouvicted of selling 
sweet milk w'hich was not genuine, in 
respect that It contained less than 3 
per cent, of milk fat. The alleged 
dellcloucy in fat was oKtablishcd, but 
It wtis also proved that the milk had 
not been tampered with in any way, 
the deficiency being duo to the milk 
having stood for some time iu the can, 
& to the sample having been dru^vn 
from a tup at tho bottom after tho 
cream had risen. No evidence was 
led liH to tho possibility or impossibility 
of redistributing tho constituents of tho 
milk in tho can by stirring or otherwise ; 
— Held : ac'ousod had fulled to rebut 
the statutory prosiimptiuu that the 
milk was nut gouuiuo, 6:^ the conviction 
was right, — M*CAi.LUii r. Buookr, 
[19201 S. C. (J.) 39.— SCOT. 

k i. J*rice of miUc raruina with 

quality sup^ied — Genuine mUk to he 
sunnfied.i “MURPHY v. Nioholbon, 
[19311 I. IL 582.— IR. 


PART V. SECT. 4, SUB-SECT. 4. 

•p. Sale by driver of cart — Name o. 
defendarU on cart — Whether evidence o 
sale, by defendant. ] — On the hearing of oz 
information against reap. oo. for sollin 
adulterated milk the evidence showee 
that an inspector saw in tho street 
milk -cart bearing the same name Sc 
address as those of the co., & purchaaec 
from the driver of tho cart xuilk whlcl 
was adniterated: — Held: the evldenc 
was insufficient to establish, even prim 
facie, that tlie milk -cart was the oar 
of the CO. or used In its business, or tha 
there was any relatlonsldp between the 
driver of the cart Sc the co. — H ouston 
r. WiTTNER*s l^Y., Ltd., [1928 
V. L. R. 639 ; [1928] Argus L. R. 356 
— AUS. A 

PART V. SECT. 6. 

•t. Flour — Sale in unmarked barrelsr- 
Seller not liable — MoMufaeturer o 
packer liable.] — R. o. Bjsekman (1844) 
2 U. C. R. 57.--CAN. 
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VoL XXV.— Food and Drugs. Cases 619-«72. 

Part VI. — Control in Wartime. 


B19. Add. Annotations : — Folld. Brocklebank v. 
R., [1926] 1 K. B. 62. Retd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 

555. Add, Annotation : — As to (2) Held. II. v. 
Minister of Health, Ex p, Yaffe, [1930] 
2 K. B. 98. 

558a. .] — The Food Controller, act- 

ing under powers conferred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the same time, acting 
under powers conferred by reg. 2P. re- 


quisitioned all bacon lauded after such date : 
— Held : in assessing the compensation to 
be paid for the bacon requisitioned under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controller was already in possession of large 
stocks of bacon requisitioned under reg. 2B. 
— Swift &; Co. v, Bo.uid of Tkaue, [1920] 
2 K. B. 131 ; 95 L. J. K. B. 831 ; 135 L. T. 
391 ; 42 T. L. 11. 401, 0. A. ; previous pro- 
veedimjs, [1925] A. C. 520, H. L. 

572. Add. Annolalion : — Refd. 11. v. Maidstone 
Prison, Ex p, Maguire (1925), 133 L. T. 
710. 
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FRAUDULENT AND VOIDABLE CONVEYANCES. 


Part I. — Conveyances Impeachable by Creditors under 

Statute. 


45* Add. Annotaiion : — Consd. Be Simms, [1930] 
2 Oh. 22. 

126. Add. Annotaiion : — Apld. Be Wethered, Exp. 
Salaman, [1926] Oh. 167. 


188* Add. Annotation : — As to (4) Consd. Be 
Lloyd's Furniture Palace, Evans v. The Co., 
[1925] Gh. 858. 

227. Add. Annotation: — ^Reld. Be Phillips, Law- 
rence V. Huxtable, [1931] 1 Ch. 347. 


PART I. SECT. 1. 

M. Homestead .] — Mbunieb v. Doray 
(1906), 6 Terr. L. II. 194.— CAN. 

•b. Transfer prior to La/nd Titles 

Act, 1917.1—13 Ells!. o. 6, which is 
practically ro-ciiacted by B. 8. 8. 1920, 
0 . 204, 8. 1, does not apply to property 
which at the time of the alleged 
fraudulent conveyance was not subject 
the payment of the grantor’s debts 
or liable to be taken in execution. So 
whore a transfer of a homestead was 
conmlotod before Land Titles Act, 
1917, which altered the law with 
regard to executions against land, came 
into force. Sc was. because of the above 
rule, nnlmpeachable at the time of the 
transaction, it cannot be affected 
retrospectively by said change in the 
law. — PAOHAJi V. Markham, 1 1922 J 1 
W. W. li. 818 ; «3 D. L. B. 97 ; 15 
Bosk. L. B. 308,— CAN. 


PART 1. SECT. 2, SUB-SECT. 1. 

a i. .1 — Deft, provided a house 

for her father In which to live nmt free 
for the rest of his life, in coneidoratioii 
of which ho transferred a busincHs 
block to her with t he object of securing 
her for tho rental value of the house m 
the cost of upkeep, Execution credi- 
tors of the father attacked tho transfer 
under 13 KHz. o. 5. & Fraudulent 
Preferences Act, B. S. 8 ., 1920 (o. 204) : 
— //eW; deft, hold the tlUo to the 
business block as trustee for her fat her, 
subject to a charge In her favour for 
tho rent Sc upkeep of the house, Sc 
subject to deft.’s lien for suoh amount 
on her father’s oauity tho property 
should bo available for Ids creditors, — 
OoLomAL Investment & Loan Co. v. 
Hush, 119261 4 D. L. B. 108 ; 11925} 
3 W. W. B. 167.— CAN. 


d 1. .1 — Krknleybidk r. 

PARWUDaB, [19261 3 D. L. R. 961.— 
CAN. 

dll. .] — Wherea voluutory 

conveyance has tlie effect of rendering 
the grantor Insolvent it Is void as 
against his creditors no matter what 
hw intent in making It was. — Baxter 
V. Derask Sc DifiiiASZ. (1929] 2 D. L. K. 
448 ; 1 W. W. B. 673 ; 10 a B. B. 
473 ; 23 S. L. B. 444.— CAN. 


n i. Saskaichmwin .] — 13 Elis. 

o. 6, is In force in Basko tchewau. — 
Bank of Montreal v. Kkis, [1926] 3 
D. L. R. 126 ; [19261 2 W. W. R. 169 ; 
19 Bask. L. R. 423.— CAN. 


• 0 . Transfer hy cedministrator to 
estoXe.l— In an aotion to have a transfer 
of land from deft. E. as registered owner 
to herself as admixiistratrlx of her 
husband’s estate declared void as 
against her creditors Sc alternatively, 
void as a preference in favour of the 
estato : — aefd : on the evidence, K.’s 

S oaitlon up to, at. Sc subsequent to, 
er hUBhand’a death was that of a 
trustee of the land for her husband. Sc. 
alternatively, it he was not the equit- 
able owner of the land, but it belonged 
in whole or part to her absolutely, then 
she must be held to have elected by her 
conduot to take under Ss not in opposi- 
tion to his will under which his v^ole 


estato real Sc personal was divided 
between her Sc the testator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
could have been compelled to do. — 
Skoqman V. Elukroodt Sc Wiseman 
(Alta.). [1929] 4 D. L. B. 710; 3 

W. W. B. 236.— CAN. 

id. Mortoage — Summary procedure to 
set aside conveyance.j—Tho word “ con- 
veyance ” In rule 462, which provides 
a summary procedure under which a 
Judgment creditor may have a fraudu- 
lent “ conveyoooo ** of land set aside, 
does not include a mtge. — Nebland 
V. Orossfield School District, [1929] 
4 D. L. it. 216 ; 2 W. W. II. 330 ; 24 
Alta. L. K. 2l4.~ CAN. 


PART 1. SECT. 3. SUB-SECT. 1. 

se. Assiffn-mmi to cover money taken 
from trust account.] — Held : it could 
not be attacked by a oredllor of the 
OHslguor.— B ank of Hamilton r. 
Black (1918), 37 D. L. B. 801 ; 24 
B. 0, R. 394.— CAN. 

PART 1. SECT. 3, SUB-SECT. 2.— B. (b). 

sf. Bond fide sole in course of trade — 
Jn consideration of debt due to buyer ct* 
otlier crediiors.y — The sale of wheat lu 
question herein, tho oonBldoration 
for which was an Indebtedness of the 
seller to the buyer & the payment by 
the buyer of certain other creditors 
of the seller, held to be protected as 
against attack mider Fraudulent Pre- 
ferences Act, 8. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of the Act shall not apply to a 
bond fide, sale made in the ortunar>" 
course of trade or calling to Innocent 
pnreliasers or parties. The proceeds 
of the wheat ammmted to more than 
the amount of the consideration 
expressed lu the bill of sale, but this 
could not be foreseen at the time of 
the transaction, & it was held that the 
excess was not largo enough to be 
r^arded as an element of fraud. — 
Dj^sjardine V. Callibon, [1928] 3 
D. L. H. 147 ; [1928} 2 W. W. R. 260. 
—CAN. 

PART 1. SECT. 3, SUB-SECT. 2.— C. 

135 ii. .] — drcumstances 

in which the purchaser was estopped 
from setting up ooneldoratlon. — 
McCarty r. MoMurray (1871), 18 Gr. 
604.— CAN. 

PART I. SECT. 3, SUB-SECT. 3.— B. 

157 it. .} — ^Muuiol- 

LAND V. Williamson (1868), 14 Gr. 
291.— CAN. 


PART I. SECT. 8, SUB-SECT. 3.— 
C. (b) 1. 

177 I. Ejveptions to general rule — 
Settlet}ienl skrpporUd hy oiher eonsidera* 
tion — Affreement to stparatc — Followed 
bu immediate separation .] — Hill v. 
Hill (Man.), [19201 4 D. L. R. 688.— 
CAN. 

PART L SECT. S, SUB^CT. 3.— E. 

204 II. ParUHon by father on 

remarriage — AU^mHon by sutler that 


8 


conveyance in fraud of credUora — Onus 
of proof .] — In 1904 a Burman executed 
on his i»znarriage a deed of partition 
by which he purported to convey to 
his daughter, the only child of his 
tlrst marriage Sc then eight years of 
age, Immovable property as her one- 
quarter share of the Joint property of 
that marriage. Sc he appointed bis 
own mother to take care of it. Ho 
remained in possession, but contributed 
to the support of his daughter, who 
resided with her maternal grandmother. 
At the time of tho conveyance the father 
was considerably indebted. Sc his 
creditors, finding that they could not 
attach the property, settled with him 
upon easy terms. In 1915 the father 
promised his daughterj&: her maternal 
uncle that tho property would he 
restored to her. In 192.5 the daughter 
sued for pOBsession . The father pleaded 
that the conveyance was in fraud of 
bis creditors, Sc that the suit was barred 
by limitation : — He/d .* upon the whole 
facts the father bad failed to discharge 
the burden, which was heavily upon 
him of proving that tho conveyance 
was in fraud of bis creditors,] & not a 
genuine conveyance of Ills daughter’s 
share, possibly liberally calculated ; Sc 
consequeutly his possession was not 
adverse to his daughter, but on her 
behalf. — ^Ma Nowe Naino v. Maung 
Tha Mauno (1928), I. L. H. 7 Itan. 4. — 
IND. 


PART L SECT. 4, SUB-SECT. 1. 


209 xix. .] — Halifax Banking 

Co. V. Matthew (1888), 16 S. C. R. 
721.— CAN. 

k i. Suspicious circumstances 

insufficient ,] — More suspicious oircuin- 
stauces are not sufllclent to support a 
finding of fraud even In a case wherein 
a husband wife are alleged to have 
been mixed up in it. — Kostzbhtn v. 
Bzczurko Sc Kostzshyn (Saak.), [1929J 
3 D. L. K. 474 ; 2 W; W. R. 289.— 
CAN. 


tg. Flan to bring property into 
existence — FaZtd.l — Kearl v. wonna- 
OOTT (Alta.), ]1927J 4 D. L. R. 1051 ; 
[1927] 3 W. W. R. 693.— CAN. 


PART I. SECT. 4. SUB-SECT. 2.— A. 


224 il. 

McGill (1842), 
GAN. 


— .] — Doe d. Steel v. 
2 Ont. Dig, 2918.— 


PART I. SECT. 4, SUB-SECT. 2.— C. 

q i. .1 — Schubert v, Koch, 

[1928] 3 W. W. R.g23.— CAN. 

t i. .] — Tho transfer of bis 

homestead from a husband to his wife, 
when he was insolvent 8c in order to 

E revent his creditors from satisfy- 
ig their claims therefrom ; — Held : 
fraudulent. — B arrett e. Baron, [1925] 
1 D. L. B. 474 ; [19251 1 W. W. It. 87 ; 
19 Sask. L. R. 207 ; 6 O. B. B. 448.— 
CAN. 


t ii. .1 — The transfer by a 

husband to hia vrafe of his homestead, 
which is exempt from seizure under 
execution, cannot be set aside for the 
benefit of the husband’s ocediton. — 



Vol. XXy«— Fraadulent and Voidable Conveyances. Oases 250— 428a. 


250. Add. Annotation : — Consd. Re Simms, [10301 
2 Ch, 22. » L j 

252. Add, Annotation : — Retd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 
S53. 

339a. Subsequent sale to third party-- 

Purchaser from sheriff entitled to recover.l — 

Kidd v. Rawlinson (1800), 2 Bos. &. P. 59 ; 
120 E. R. 1156. 

Annotations : — Consd. Aruiidcll v. Phipps & Taunton (1804), 
10 Vos. 139. Apld. Watkins v. Birch (1813), 4 Taunt. 
823 ; Latimer v. Batson (1825), 7 Dmv. & By. K. B. 100. 
Consd. Cook r. Walker (1865), 25 L. T. O. S. 51. Beld. 
Jozoph V. lugrram (1817), 1 Moore, C. P. 189; Cromack 
V. Iieathcote (1820), 4 Moore, C. P. 357 ; Steward v. 
Lombe (1820), 1 Brod. & Blny;. 50G. 

377. Add, Annotation : — Refd. Re Lloyd’s Furni- 


ture Palace, Evans v. The Co., [1926] Oh. 
863. 

395. Add, Annotation : — Consd. Jagger v, Jagger, 
[1920] P. 03. 

396. Add. Aywotation : - Consd. Taggor v. Jagger, 
[1920] P. 93. 

422a. .] — Re Lloyd’s Furnitube Palace, 

Ltd., Evans v. The Co., No. 428a, post. 

428, Add. Annotation: — ^Consd. lie Simms, [1930] 
2 Oh. 22. 

428a. Issue of debentures to one creditor — 

Issue postponed for benetU of company.] — 

Whore a co. agrees to issue debentures to a 
creditor as security for past & future loans. 


Russian Mercaniile Co., liTD. u. 
Sloboda & Sloboda (Alta.), [1927] 4 
D. L. R. 931 ; [1927] 3 W. W, R. 451.— 

CAN. 

a i. Ilushand trusUc for n-ifr of 

property conveyed.] — Gray c. Foud, 
11925] 1 W. W. R. 913; 31 B. C. U. 
517.— CAN. 

a ii. Goods purchased with wife's 

money- goods of husband ere nipt 
from seizure for debt. ' — Revei^toke 
Sawmill Co.. liTD. Stkatfohd, 
[1928] 4 1). L. R. 772 ; [1 28] 3 W. W. R. 
2G0.— CAN. 

PART I. SECT. 4, SUB-SECT. 2.— D. 

sh. Conveyance by husband to wife — 
Proof of validity against creditors—- 
Affidavits nci'cssary.] — Whore property 
is olalined by or on behalf of a wife 
uinler a conveyanoo to her during 
t:overturo, an explanation of the trans- 
action should be given on oath to show 
that it wnfl bond fide, & good as against 
the husliand’s creditors : the affidavits 
for this purpose should be by the 
petitioner.s, & should b(^ satisfactorily 
corroborated by disinterested persons 
of known credibility . — Kr p. Lyons 
( 18G9), 2 Ch. Ch. 357.— CAN. 

sk. Itceonvcyanee by vrife in husffand— 
Land held by wife on trust for husband. I 
-WiNosoH Auto Salks Agency r. i 
Martin (1915), 7 O. W. N. 471; 8 
G. W. K. 130, 252 ; 25 D. L. R. 519 ; 
33 O. L. R. 354.— CAN. 

si. Volimtary conveyance --To person 
of same name as owrur — Necessity for 
c.rplanation.] — Ex p. WltiauT (18G9), 

2 Ch. Ch. 355. —CAN. 

am. Family arrangement — Without 
considerat ion. J — H awk J ns v. A g l as - 
siNGEK, [1928] 4 D. L. IL 188.— CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

n i. Payment of charges dt itunwi- 

brances.] — The promise of a transferee 
to nay the charges & iucumbranceh 
against tlic property transfemMl is not 
a RufBcieut consideration to support 
the transaction «« again.st the creditors 
of the transferor. The question 
whether a transfer was a voluntary 
one or not for good consideration is 
only important as against creditors ; 
where It was made bond fide.- - Vi 'OI- k j 
e. OSACIIOKF, [1928] 3 D. L. R. 170; : 
[1928] 2 W. W. R. 150 ; 22 Sank, L. R. 
•33.— CAN, 

PART 1. SECT. 4, SUB-SECT. 5.— A. 

264 iii. .] -Galibeut r. ' 

HliCIETE D’ADMINLS'ntATION GKNEUAJ.E 

Hanque Nationale&Cjk. General , 
D’EnTKEI'RIBEH PUBLIQUKfl, [1925] 3 i 
D. L. R. 1209 ; [1925] S. C. R. G83.— 

CAN. 

264 iv. .] — Cummings fic 

Elus V. OTlynn (1924), 34 B. C. R, 
275.— CAN. 

264 V. .] - A sale by a eon 

U> his father, made when the son was 
in Insolvent clrcumslanct^s & with the 
eornniou intent & effect of giving a 


prt'ifci’ence ; — IJeld : void.— Hunter r. 
Law'Kif., [19251 1 D. L. R. G58 ; 11925] 
1 W. W. R. 411 ; 35 Man. L. H. liG.- 
CAN. 

264 vi. .] - Enkielt) 

Realty Co. r. Peterson (Saak.), 
[1920] 2 D. L. R. 1005.— CAN. 

264 vii. .1— Canadian 

Oil Co., Ltd. v. Jamu^bon (yoek.), 
[192G] 2 D. L. R. 1046.™ CAN. 

PART I. SECT. 4. SUB-SECT. 5. C. 

sd. Under guarantee — Voluntary ron- 
rcyancc sei aside ..] — Ontario Wind 
Engine & Pump Co. v. Bobo (Alta.), 
|192Gj 1 D. L. U. 57 ; 11926] 1 W. W. 11. 
45.- CAN. 

PART I. SECT. 4, SUB-SECT. 6. A. 

se. Under sale by parol.] - Held : tlm 
sale was void as against Biilwequent. 
creditors. — W illiams v. RAriouE 
(1880), 8 C. P. 180.— CAN. 

PART I. SEC1V 4, SUB-SECT. 7. 

i»f. L'o.tveyance to wifo — Orm.s of 
proof — JJiSi hurye of onus.] — Jf land is 
transferred oy u basband 1o liis wife, 
who bond Juie .v(*rk 0 the land on )»cr 
own account, a por/on alleging that the 
whole transaetioi), :ncludJiig the work- 
iug of the land, is colourable only muKt 
satisfy tlic ct. by showing fads it 
cii'cumHlaiiceb which go beyond raising 
a meresiLspicioii. — J ohnhione Jaj.mbeu 
C o. r. llAOEK, 11924] 1 1>. L. R G93 ; 
1 W. W. R. 389 ; 20 Alta. L. R. 28(5. - 
CAN. 

PART 1. SECT. 4, SUB-SECT. 1 1 . 

418 i a. .1 — The assignment of a 

lease l)y the lessee to a trustee, for a 
bond fide credlHir of the osbignor, with 
the intention of thereby evading the 
creditors of Uu? lessee. Is not a fmudu- 
Icnt aKslgnmont. — Dor. d. Biggahd v. 
Millard (1H39), i Ont. Dig. 180.— 
CAN. 


418 xUi. .1- SiiAVEB r. Gold- 

iiAK, [1925] 2 D. L. R. 121G.- CAN. | 
418 xiv. - - 1— Rc Rick, [1928] 1 

2 D. L. It. 90.— CAN. 

a i. -.]-- Security given by 


an iiifeolvent debtor to a crediU»r with 
intent txi give him a preference over 
other creditors is void : but the 
existence of the intent may be 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, A. may also bi*. 
negatived l>y proof of the cxJstc'iiec of 
some other motive which m.ay not have; 
had its origin in the creditor, c.g. when 
property is convoyed as the result of 
of u criminal pro.sceution or wlierc 
tnv transaction has its origin in tite 
recognition of a moral obligation to 
reeterc property Improperly convert.ctJ. j 
— Goldman v. Uariu.son, [ 1928 ] 3 
D. L. K. 73 ; 62 O. L. R. 291.— CAN. j 
ij. Mortgage to obtain loan to pay j 
creditor — Presumption that mortgage ' 
rotd.]— M iller v. Ubiek, [ 192 . 5 ] 4 | 

1). L. R. G 92 .— CAN. I 
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sk. What constitutes jncfcrencc — 
Security given to trediior — Debtor in- 
solvent.]- W., secretary ‘treasui’cr of 
pltf. muiiielpality, mlHuppropriated 
funds. A I his n.!qne.ht deft. wud. him 
a cheque to imy o(T a. mtge., & in iv- 
paymenl stmt ilefl. his own idieque, 
which was refused ijy tlse bank. He 
also nioidved from deft, a cltecpie to 
purehiisit an interest in Iniul, which ho 
dcnoslled to the cmdlt of the munici- 

f iulily. He riotifiod deft. He asHignod 
lim sta’urit ies to covei’ the two nheciues. 
Wltiiin sixty days of the asHignmuntM 
pltf. began action to set tiiem aside as 
proferen* jrI -Zyc/d ; under Assign- 
ments Act, It. S. 8, 1909, then in foiw, 
the asKigemente t.o deft. wci*e void as 
against, rdtf. & should l»e set aside.- — 
Mount Hoee Kurai, Mi'niuii'ALity v. 
Findlay (1922), GG ]). L. R. GGO ; 15 
Hask. Ji. It. 40; [1921] 3 W. W. K. 
G5H. CAN. 

si. Il7/e t.-i (I rcilitor Agent 
maki ng adranrr o ut of f unds of principal 
— No jiretisurr by principal for scriirily.] 
---Moi;nt Hoi-k Rural MuNiuii'Aurv 
V. Findlay (1922), GO D. Ji. Jt. GGO; 
15 Sask. L. B. 40 ; [1921 ) 3 W. W. R. 
058. -’CAN. 

PART I. SECT. 5, SUB-SECT. 1. 

o. Delido I his case, 
t i. ' (M crops raised by vendee.] 
— It land i;( transreniMj by u husband 
to bis wife, wIjo bond fide, works the 
land OB l((;r own nccount, (rvon if tlic 
trunsfer is OTIC I ll/ll as against creditors 
can be set asich^, IIhj wile is entitled to 
tlic cn»!‘.'^ ralstMi under lier operations. 
- -.hUINHlONK. iiU'MBKR Go. V. IlAOKll, 
11924 I J D. L. It. G93 ; 1 W. W. Jt. 389 ; 
20 Alta. Ji. Jt. 280.— CAN. 

I ii, f 

sale of land is found D) be fmuduleiit 
tk. voitlablo as against execution 
crcdttei-8 of the vendor, does not 
entitle them to sej/.e crrqis grown 
thereon by tiio v«a»ace, althougli the 
rule Jh othcmlso if the ti-anHact,ion is 
shown to bo a men; sham. — B anque 
Canadiknnk Nationaj.k V. Tenoha, 
(1927J 4 1). L. it. 005. - CAN. 

PART I. SECT. 6. SUB-SECT. 2. - A. 

sn. Not rcr.eiver of ctnnpany - Alleged 
fraiidnlent preference, made before re- 
ceiver uitjioinieA.]- VchH. v. Nipisbing 
J tY. Go., Goodekiia.m V, Niimhhing Ry, 
Co. (JS81). 29 Gr. 11. CAN, 

PART I. SECT. 6, SUB-SECT. 2. -C. 

e lU'.rsontil rcprescatuhvc .] — 

PJt.f., a daughter of R., deceased, pur- 
chased judgrncrit.s which harl been 
obtained against Jt. in his lifetimr;. 
Hhc later became administratrix of his 
cstete. Bho then, as admlnlBtratrix tc 
In her personal c4ipaclty, sued her 
brother, deft., atf^acklng t.ranHfers 
mu<lc by It. to deft., aa having boon 
made to defraud crodltorB : — Held : 
pltf.’g TKTSltlOD fxB odmliiistnitrix did 
not eutitlc her U» attack tiic fmudulent 

28 
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but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 EUz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 
authorities, a present fraudulent Intention 
to prefer one creditor over the others is not 
sumcient under the statute to avoid a con- 


veyance to that creditor, unless the debto 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefe 
the creditor at some time or another (Bomeb 
J .). — Re Lloyd’s Furniture Palace, Ltd.. 
Evans v. The Co., [1925] Oh. 863 ; 95 L. J. Ch 
140; 134 L, T. 241 ; [1926] B. & C. B. 29. 


Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


594, Add. Annoialion :— As lo (1) Refd. Bird v. 
I. B. Comrs. (1924), 12 Tax Cas. 785. 

604a. Settlement with uses in remainder.] — Meld : 
fraudulent against a phrehasor. — ^A non. 


(1006), Lane, 22 ; 145 E. B. 267. 

619a. .] — Heisieh v. Clarke (1709), 2 Ec| 

Cas. Abr. 40 ; 22 E. B. 41, L. C. 


Part III. — Conveyances Impeachable from Position 

of. Parties. 


807a, .] — A conveyance by a weak man for a 

small consideration set aside. — Clarkson v. 
Hanway (1723), 2 P. Wms. 203 ; 24 E. B. 
700, L. C. 

AnnotaiionB : — Consd. Cray v. Mansfield (1760), 1 Vch. Son. 


.370. Refd. Hawc8 v. Wyatt (1700), 2 Cox, Kq. Cas. 263 ; 
Blacbford r. Christian (1829), 1 Knapp, 73. 

831a. Deed not fully explained to donor.] — 

PiiiLLiPsoN V. Kerry (1803), 32 Betiv. 628 ; 
9 L. T. 40 ; 11 W. B. 1034 ; 65 E. R. 247. 
AnnfAatinn : — Apld. KlllB r. Ellis (lOOO), 26 T. L. U. 166. 


transfers. A debtor who fraudulently 
transfers his projMirty cannot himself 
attack bis fraudulent transaetlon, & 
his administrator has uu Kreater liuht. 
— IlYAN r. CUAULKSWOltTlI, llth’lOJ 
8. C. 11. 427 ; 3 D. L. 11. 431. CAN. 


PART I, SECT. 6, SUB-SECT. 2. - 
D. (a). 

sp. Svewred creditor .] — If the se- 
ourity of a securod ereditor is auflicient 
to satisfy his elaini in full he eanuot 
brlnff action under Fraudulent Pre- 
feroncos Act, U. S. S., 1020 (e. 204).— 
BARUKrr V. Baron, (10261 1 L). L. II. 
474 ; (192.61 1 W. W. 11. 87 ; 10 Sosk. 
L. U. 207 ; 5 O. B. U. 448. -CAN. 

•q. (S'. P. McLkan V. Ratekin 
(Saak.), (19261 4 D. L. R. 174 ; (1026] 
2 W. W. R. 071.— CAN. 

■t. Not creditor adviaing conveyance.] 
— BIJIOKLKY V. Kenny (1880), 16 

A, R. 522. -CAN 

PART I. SECT. 6. SUB-SECT. 2.- 
D. (0). 

m i. .1 — Pltf. BuiQff for a tort, 

snob as alandor or malicious proseou- 
tlon. is not a creditor of deft, until 
ho bos recovered Judgment In tbo 
action, & bos no status to impeach u 
oonYoyanoe as fraudulent against him, 
even though It was made because of 
the threatened action.- "F isher v. 
Kowslowski (1913), 25 W. L. U. 417 ; 
5 W. W. II. 91 ; 13 D. L. R. 785 ; 23 
Man. L. R. 709.— CAN. 

m ii. .1 — A Judgment creditor 

may in his own name maintain an 
action to sot soldo a conveyance as 
fraudulent & void, without having 
a lion by virtue of an exooutiou In the 
bands of the sheriff. — B rown v. Weil, 
(19271 4 D. h. R. 218 ; 61 O. L. R. 55.— 
CAN. 

•w. jMdgmeni for olimrmv.l — Where 
a wife, having obtained a Judgment for 
permanent alimony, brought an auUon 
to have a release executed by the 
husband set aside &, the transaoUon 
declared preferential, fraudulent, & 
void, under Fraudulent Conveyanoes 


Act, R. 8. O., 1014 (c. 105) LTcW ; 
oven if pltf. was not her husband’s 
cmdltor she could isevortholcHB bring 
an action, for under sect. 3 ** creditors 
& others ’* were protected. — S ukphard 
». Shephard, (19251 2 D. L. H. 897: 
56 (.». L. It. 5.55; affg., (1024) 3 
D. L. R. 506.— CAN. 


PART I. SECT. 6. SUB-SECT. 1. 

■X. Whether proceeds may he fol- 
lowed .] — The fact tliat a conveyance 
is set aside as fraudulent against tho 
transferor’s creditors docs not render 
available to them the proceeds of a 
policy of insnranco which, after said J 
transfer, was effected by the tnius- 
fereo in his own favour & jiaid for h> i 
him. — (:!anaiuan C^rkdit Men’s Trust 
Assoon.. Ltd. v. Chow Lun, (1031J 1 I 
W. W. R. 211 ; 1 1). L. H. 1000.— ! 
CAN. 


PART I. SECT. 6. SUB-SECT. 2.— B. 

k (p. 219) 1. .]— The rtUe 

that In ail action by a judgment 
citHlltor to set aside a transfer by his 
debtor as fraudulent against creiiitors 
the debtor is not a ncoessury or proper 
I party when he has no interest in the 
i laud transferred & no relief is asked 
against him does not apply where it is 
[ allcgt'd that he still has an interest in 
I said hand & a sale of the land is stayeii 
I for to sati.sf.v the Judgment. —Russkij. 
i (Duke of Bedford) v. Mitbphy & 

! C.M40N (Sask.). (10201 .1 1). L. 11. 787 ; 
i 2 W. W. R. 324. CAN. 


d (p. 220) i. Unless execidion 

creditor .) — ^An execution creditor, who 
sues to set aside a transfer by his 
debtor on the ground that it is fraudu- 
lent against creditors, is not obliged to 
sue* on behalf of all other creditors of 
debtor as well as himself. Origiii of 
the distinction in this rt^spect between 
execution crodltora & simplo contract 
creditors raviewed. — St. Oriboor Mer- 
cantile Oo. V. Halbach 8c Bank of 
Mokfreai., fl927] 1 D. L. R. 76 1 ; 
(19271 1 W’. W. R. 247 ; 21 Sack. L. R. 
316.— CAN. 


! 


PART I. SECT. », SUB-SECT. 2.— D. 

h i. .1 — Semble : in an 

action under Fraudulent Preferences 
Act, R. S. 8., 1020 (o. 204), the onus 
is always on pltf. of proving debtor’ll 
insolvency. — ^MoLean v. Ratkkin 
(Sask.), [19271 4 D. L. R. 730 ; (1027] 
3 W. W. R. 444 ; qXfd.. 11028] 4 1). L. R. 
18 ; (19281 2 W. W. H. 421 ; 22 S. L. K. 
633; 10 C. B. 11. 166.— CAN. 

0 (p. 223) i. .] — III an 

action to set aside as fraudulent agaln.st 
civd hoi's a transfer between sisters : — 
IJcJfl : the corroborative evidence 

ne^cssaiT to meet tho prvmd facie case 
wJiiel) pltf. established by showing a 
tranvft'r between near relatives In clr- 
eunistances of suspicion, had boon 
‘supplied. — LuNDQUiFrr r. Pui^i, [1925] 
3 D. L. R. 84; [1025] 1 W. W. R. 
SSt.-’-CAN. 

o (p. 223) ii. .] — Kushner 

V. Yasinka (Saak.). [1927] 4 D. L. R. 
697 ; (1927] 3 W. W. R. 328.— CAN. 

• (p, 223) 1. .}— Knox v. 

Shaw, [1027] 3 D. L. R. 1186 ; [1927] 
2 W. W. R. 494 ; 31 Sosk. L. R. 593.— 
CAN. 

6 (p. 223) ii. .] — Brown v. 

Wkiu, (1027J 4 D. L. li. 218; 61 

O. L. R. 65.— CAN. 


s (p. 223) ill. .]— Kushner 

e. Yarinka (Sask.), 119271 4 D. L. R. 
697 ; [1927] 3 W. W. R. 328.— <3AN. 


PART II. SECT. 3, SUB-SECT. 2. - 

B. ^). 

672 1. Necessity for valuable considera- 
tion .] — Doe Proudpoot v. McCJrae 
(1842), 6 O. a 502 —CAN. 

PART III. SECT. 1. 

1 i. Grantor wiihoul business 

cjrpcrience, ] — Held : tho lD8ti*amen(^ 
wore void in equity. — E dinburgh Life 
Assitrance Oo. v. Allen (1871), 18 
Or, 425.— CAN. 

pi, .1 — Tho social relation- 

ship between donor 8c donee, tAe 
former a man of 83 years whose mental 
powers were greatly weakened, added 
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834a. .] — voluntary gift will be set aside 

when the relations between the donor & the 
donee have at, or shortly before, the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor, 
unless the donee discharges the ont^s of prov- 
ing that the gift was the spontaneous act 
of the donor, acting under cii'cumstances 
which enabled the exercise of an independent 
will. Independent legal advice is not the 
only way in which the presumption can be 
rebutted ; & the presumption may be 

rebutted even if the advice, when j^ven, 
was not taken. — I ncite Nouiah v , Siiaik 
AU.IB Bin Omab, [1929] A. 0. 127; 08 
L. J. P. C. 1 ; 140 L. T. 121 ; 45 T. L. R. I, 
P. 0. 

844. Add* Annotation : — Consd. Inche Noriah 
V, Shaik AUie Bin Omar, [1929] A. C. 127. 

844a. .] — Greenlaw v. King (1841), 10 

L. J. Oh. 129 ; 6 Jur. 18, L. 0. 

AnnotatioTia : — ^Refd. Llewellyn v. ITadeloy (1842), 1 Hints 
527 ; Walsinsrham r. Goodrlcke (1843), 3 Haro, 122 ; 


Beaden t*. King (1852), 9 Haro, 409; 

(1850). 28 L. J. Oh. 445 ; Guest v. Smytho (1870), 5 Ch. 
App. 553, n. i Fonner v, L. & S. K. Ily. (1872), L. 11. 7 
O n. 7A7. 


845. Add, Annotation : — Consd. Inche Noriah 
r. Shaik AJlie Bin Onmr, [1929] A. C. 127. 


895a. .] — If a legatee agrees to sell to the 

exor. of the will his legacy for an annuity, 
the burden will lie on the oxor. to shove that 
there was no unfairness in the transaction. — 
lie Biel’s Estate, Gray v. Warneh (1872), 
I.. K. 10 Eq. 577 ; 42 L. J. Oh. 550 ; 28 
L. T. 8.35 ; 21 W. R. 808. 

Annotation ; - Bfild. llarloot*. llarluo (1875), 44 L. J. 512, 

909a. .1 — Deane v. Rastron (1792), 1 Anst. 

04; HOE. R. 801. 

964a. Purchase by devisee— Representation that 
defective will duly executed.] —BiioDEitK^K v. 
Broderick (1713), 1 P. Wins. 239 ; 21 

E. R. 309, L. 0. 

AnnoUiiion Reid. Hanifli r. J’rli-o (17.52), 1 WIIk. :’.2(). 


to the facta that he had made the doiioo 
Ills lluanclal agent >”ith respotjt to a 
certain traneaolion, reposed much 
cottfldenco in him, \\ i8 held to rtii«c 
the presumption of uii lue infIuonc;e. — 
tie Mcl'HEKaoN, Thusts & GU.VUAN'rKK 
Co., 1/ro. V. Br.vdfoud, 110301 3 
W. W. 11. 308 : i D. L. K. 015 ; (ffM» 
[19301 3 D. L. It. 378.— CAN. 

p ii. Grant in conaideraiion of 

•nvainienance for lift.] — A woman, (iO 
years old, transferred land to dofts. in 
consideration of her maintenance for 
life, wbieb transfer the Supivine Ct. of 
Tasmania on her death set aside us 
procured by undue iiifluonco ; — JJcM : 
the transaction was properly set aside. 
— Watkins v. Coomiiks (1022), 30 
C. L. R. 180.— AUS. 

p ill. <£• illiterate. ] -Conveyumx'S 

set aside on grounds of improvidence, 
& want of proper professional advice. -• 
SH.\NA0AN r. WlIANAOAN (1884), 7 

O. li. 20U.— CAN. 

r i. Deaf illiterate— Onus (tj 

proo/.l' Action to set icsitle a eon 
veyance ohtained from an old woman 
who was deaf imable to write, & 
who had no relatives or friends, liy 
the reeve of tlie townsldp in which 
she lived, & who was well known as 
a justice of the peace, & an octivc, 
slurewd bnsinoHs man, eiigageil in many 
enterprlseH : — Held : the onus was not 
on deft., & pltf. must prove her casc.- 
MijEwan tf. Milnk (1884), 5 O. It. lOM. 
—CAN. 

t I. Onu.s of j;roc;I.]- The fact 

t.hat deft., who had set uj) the dcfemHi 
v)f fraud to an action on a guarantee, 
proved that he ooiild not read or uiito 
the English language, that in wlilch 
the guarantee was written, was held 
not to be sufflcicmt of Itself in t.ho 
present case to raise such a primA fnHe 
presumption of fraud os to jvadJfy the 
trial judge in placing on pltf. the 
burden of proving affirmatively that 
that portion of the doounieut, which 
deft, attacked, was in fact read over 
to him & that be understood the same. 
— LiVBBYr. Johnson. (10281 1 1). L. U. 
050; [19281 3 W. W. U. 447.- CAN. 

PART III. SECT. 2, SUB-SECT. 1. 

832 ii. .1 — KuYS v. Kalb, 1 10201 

1 1). L. 1{. 289 ; S C. R. 153.- CAN. 


e (p. 250) i. .] — Plaktzku r. 

Raymond (Out.), [1927) 2 I). L. 11. 
380 ; 8 C. B. R. 181.— CAN. 

PART in. SECT. 2. SUB-SECT. 2. A. 

BW. Vidneiary reUilionahip Where 
no independent (ultrice.] (JoriiKT v. 
TaudiI’ (Man.), 110201 4 1>. L. 11. 128. 
CAN. 

PART III. SECT. 2. SUB-SECT. 2. B. 

sx. Onus of proof — On wirty ulleuinif I 
falnu‘saof transaction — Sale by parent to [ 
.son.) - In an at;Uoh by a father against 
his son to set aside a transfer on tbo 
groun.'i of fraud, where admitteilly no 
]i; f w'Viitv. consideration passed at the 
time the father could not siieak 
English, t ; o)r. who drew the transfer 
spoke only Kiigbsli, & the document 
, wuH In Engi sh. & the father wa.s 
; entirely dei>ende»'.t on the son for 
j iiifonnatiou as U what was said A 
i tiime, the bunlen of i>roof was held to 
1 be upon the son that hla father knew 
! well t he nature A effect of tho iiiHtru- 

' JIUUlt. IWANCHCK V. IVVANCIKIK 

( (Alta.), IIOIO] 3 W. W, R, 3153; 48 
! n. L. It. 3SI.- -CAN. 

I PART III. SECT. 2, SUB-SECT. 2. - F. ' 

By. When premtmed - Ifusfmnd in 
' impaired physiml <£' vtrnUil r.oruiition 
JV'lje v'ith Itusineas ability. ] Mi’t/AF- 
i rnEY r. MiCakkfky (1801), 18 A. R. 

: 509. CAN. 

; PART III. SECT. 2, SUB-SECT. 2. M. 

i BZ . Fiancee A' f inner 's father. ] - - W h ere 

i shorlly aftfir the death of assured tho 
bcneflelary, bis llanc6e, asKigned to 
I his father, withool conslderat-lon, all 
her iiitcrcat In the policy & the henoflts 
; thcKJof ; — IltUi : in the clrcumstanocs 
i she siiould be d<*clared entitled to tlie 
' insurance money. — H kdmond v. Hoi ^ky 
' (Man.), [1027] 1 1). U R. 10.57 ; [1927] 

1 W. W. R. 386 : a(fd., (19281 4 D. L. U. 

' 806; [1928J 3 W W. H. 315; 37 Man. 

I L. K- 458.— CAN. 

i PART III. SECT. 3, SUB-SECT. 1. 

y i, ,] — Pltf. pmehasexi land from 

' deft. Subsequently pltf. *8 husband 
having been convicted of a crime & 
sentenced to imprisonment, deft. 


Induced to n'trauKfc'r tin* Iniul to 
him : Held : pltf. having been imjiosod 
on, iV hiiviiig conveyed the land for 
less limn the ixxil value thereof 
without Irulependent mlviee, tin* trans- 
fer should lie set aside.- (5oM* v. 
llUNTKii'lOM), 1 W.W. I{. 314. CAN. 

928 i\'f. .1- Mi’Kai'HKKN v. 

SoMKiu S'.i.K, Mi'IOa('|ii.;j{n V. WiiJ i'i'. 
(IH7I!). 37 11. r. It, 1500. - CAN. 

PART III. SECT. 3, SUB-SECT. 2. A. 

935 i. I'rinriple.H of relief ■■ l‘resuinp' 
lion of iueupncilii.\ Expectant heirs 
{ii. revei-slonciH nceil |.o he ]U’ole<*tetl 
against tin* c*onKm|uc.n(‘,»*K of their own 
ImprovldeiuM' ii* dealing with designing 
men. — M ohkv v. 'lO’n’KN (1857), t; (Ir. 
170. -CAN. 


PART 111. SECT. 4. SUB-SECT. 3. 

P jj^ .) i»jtf. »i. person of 

little or no husiness aiiility, vvho was 
possesseil ef a iife interest In a eapltal 
Slim of e.onsiderablo amount., had I'mmi 
adj'.nlie.iited bkpl., under threat of 
his creilltors to realise the life Inleri^sl,, 
had approached deft., n monevdemler, 
for asslstunee. .VotwiMistaiidlug the 
buHlnesH ignoruneo of pltf. (V the 
llnanela; straits in whie.li he was jdiieed, 
of whhdi deft., hy iisason of prevlouN 
trunsaetluns with Idni, must have l>een 
well aware, without pltf., being 
Independently advised, a sale of tin? 
iif(5 inf^Test Uv deft, was arrunge.il at 
a tigure conslde," il»ly under Its real 
vulne. In an iu-»lon brought soitn; 
eJovoii years later l.o liuve t.he trans- 
acllou liK't aside:-- HrW; althongli 
liiadenuacy of eoiiruderaticui for a 
transact, ion is not. of itself i unieieid to 
give rise to a proHUiopMon of undue 
iiiflncnec, the sniTonridlng eireum- 
staruHiiH in the I'tef^ent, case \vei<^ 
sufflejcnt to show that pltf. was In the. 
hainlH of cleft. Ar t he Huh.Heqneiil deln.y 
in hrlnglug action, tk the eonduct hy 
pltf,, in effecting further jnsurunce in 
pursuance lif the transiudlon having 
takiuj place, while pltf. yt:t remained In 
Igiioraiiee of itj^ impeachable naturf;, 
did not amount Uj a conflnnatlou 
same should be set aside. •- IIaimuh r, 
Jtir:HAHUMON, [1920] N. Z. L, R. 668. — 
N.Z. 
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Cases 17— 176a. 


ENGIiTSH AND EMPIRE DlGEST SUPPLEMENT. 


FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17. Add, Annotation : — As to (3) Refd. Greenberg v. Cooperstein, [1920] Ch. OfiT. 


Part IV.— Collecting Societies 


85. Add, Annotation : — Apld. Bell v, Harker 
(1927), 91 J, P, 189, 

35a. .] — Industrial Assurance Act, 1923 (c. 8), 

s. 20 (1), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only one 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
person assured with, the new society. — 
Beij, i\ Hauiceh, [1928] 1 K. B. 368 ; 97 
L. J. K. B. 155 ; 138 L. T. 226 ; 91 J. P. 189 ; 
44 T. L. li. 33 ; 25 L. G. It. 505 ; 28 Cox, C. C. 
451, D. C. 


Part XII. — Officers. 


109a. Agent- -Termination of employment — Under 
amended rules.] — Pltf. was appointed an 
agent of defts., a friendly society, whose 
niles, though subject to alteration, provided 
at that time for the retention of agents in 
olTice so long as their conduct was satisfactory. 
After pltf. reached th( age of sixty-flve defts. 
altered their rules, by providing that agents 


should be comx)ulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ- 
ment : — Held : as the rules, on the face of 
them, were alterable, pltf. was not entitled to 
a declaration that defts. were not entitled to 
terminate his employment. — P age v. Liveu- 
rooL VicTOiuA Fkiendly Society (1927), 
43 T. L. B. 712, C. A. 


Part XIII.— 

188. Add, Annotation : — Apld. B. v, l.anca8bire 
JJ.. La p, Tyier, (1926] 1 K, B. 200. 

155a. What must be disclosed to directors.] — 

On the construction of Geo. 3, c. Ixxiii., by 
which the Customs’ Annuity & Benevolent 
hHrnd was established, & of the rules made 
under the authority of that Act : — Held : 
(1) in appointing a “nominee” of a sub- 
scriber’s interest in the fund the directors 
ought to be infomied for what purpose the 
nominee is appointed & to whom money is 
to be paid. This may be done by the 
instniUHmt appointing the nominee or by 
some other instrument signed by the sub- 
scriber. or by his will; (2) Scwble : a 
“ nominee ” may be a person who is intended 
tx) take as a trustee for others. — UuQUEnuiT v, 
Bin’i'EUFiELi) (1887), 37 Ch. D. 357 ; 57 

L. J. Ch. 621 ; 57 L. T. 780 ; 30 W. R. 376 ; 
4 T. L. R. 161, C. A. 

155b. Who may be nominee— Trustee.] — 

Urquuart V, Butterfield, No. 155a, ajiic. 

175a. Insurance of child for more than statutory 
amount.] — Besps., an industrial assurance 
GO., issued three policies of insurance 


Membership. 

in respect of the life of a child, for 
sums which aggregated more than the 
statutory maximum, though each was for 
a sum less than that maximum. Each 
policy contained a provision that no payment 
would be made which either alone or in con- 
junction with other such i)ayments exceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 

s. 39 (2 ) : — Held : (1) the words in sect. 4 (1) 
“ relating to payments on the death of 
children ” were merely descriptive of the 
group of sects, in the 1S90 Act headed “ Pay- 
ments on death of children,” & did not limit 
thostj sects, in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the CO. did not insure for mox'e than the 
statutory amount ; (3) the proceedings were 
in time because, for this purpose, the insm*- 
ance CO. did not insure from the time only 
when the policies were taken out, but (Lord 
Hew ART, C.J.) either insured on every 


PART XIII. SECT. 3, SUB-SECT. 2.— A. 

Bx. CondUions prtTtHicni — JMivery of 
polivu tt* paj/menJ of premium ,] — la an 
action wlien'ln pltfs. soufirbt to nwover 
IwncfJts from a frateraai society as tlio 
bonoilciaricB of a deceased who was 
alletpcd to have become a momber 
iben'of : — Held : applyiiu? ^octs. 81 (3) 
80 (1) of Insuranoo Act, l«2r>, 


deceased’s application for mcinlKirslUp 
&; the accoptanci' thereof did not effect 
a contract binding on the society 
bocanso no policy, or certificate of 
membership, was delivered &; payment 
of the first premium or at least all of it 
had not been made, which, under said 
sects., wore conditions precctient to a 
binding contract. — I’eperson v. Em- 
HRE Ho^rl^ BF.NEFIT Asflocv., (10311 


2 W. W. It. 858.— CAN. 

PART XIII. SECT. 4, SUB-SECT. 2. — C. 

sa. DfveirolmiaMociationincttrporated 
Muder Charitable Assocvitioim Act, 
H. S. il/., 101.3 (c. 21)~~FalidUv of 
hue-law as to nominaiioa .] — Thxobald 
1 r. WiNNipKQ Musicians Assocn., 
11027] 1 D. L. Tt. 57 : 30 Mon. L. R. 
! 163 ; [1920] 3 W. W. U. 337.— CAN. 
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VoL XXV.— Friendly Societies. Oases 175a— 884a. 


occasion when a premium was paid, or 
(Avoby, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force. — Harkeb v. 
Bwtannic Assurance Co., Ltd., [1928] 

1 K. B. 766 ; 07 L. J. K. B. 359 ; 138 L. T. 
395 ; 01 .T, P. 51 ; 44 T. L. B. 243 ; 72 
Sol. Jo. 121 ; 26 L. G. R. 136 ; 28 Cox, C. 0. 
475, D. C. 

Annotation : — Aa to (2) Distd. Hirst v. Liverpool Victoria 

Friendly Society, Clark r. London & Manchester Assco. 

Co., 11930] 2 K. B. 2C9. 

175b. Proviso In policy limiting sum assured.] 

— In 1920 H. took out a policy of industrial 
insurance on the life of his daughter, then 
aged throe months, at a premium of twopence 
per week, A in 1925 he effected a similar 
policy on the life of his son, then aged one 
month, in each case assuring the amounts 
respectively set out in a Table contained in 
the policy. The Table in the policy of 1920 
was made out on the basis of a premium of 
one penny per week & insured sums payable 
on the death of the life assured varying in 
amount according to age & the time the 
policy had b« en in force ; it also contfiined tlie 
following sli^tcment : “ Twopence j)er week 
will assure d mblo the above sums provided 
that in any case where the amount secured by 
the larger premium would <‘xcecd the limits 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 25), viz., £6 for children under 
live years of age, £10 for children under 
ten years of age, the sum assured shall be i 
limited to £6 or £10 as the case may require."’ i 
In the policy of 1925 was a statement that i 
the amount payable under it was subject to 
the limitations of Fricmdly Societies Act, 
1924 (c. \l) :--TJeld : in view' of v>;ie state- 
ments in the two policies limiting the u uor.i»t 
insured in each case to the statutory 
maximum, neither policy contravened 11 . 
provision.s of tlie Friendly Societies Acts, i 
1896 & 1924, A wa.s valid. j 

In 1025 C. signed a proposal for a whole 
life assurance on the life ot her son, then 
aged one yeai* next birthday, at a weekly 
premium of one penny ft»r a sum to he 


assured increasing as per scale up to £15. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
“ sum to be assured £7 14s. payable on 
attainment of age fifteen or in the event of 
previous death as per scale.” IVo policies 
were issued on the basis of these proposals. 
On the whole-life policy there was this 
memorandum ; ” This life is also assured 

under [the endowment] policy. Accordingly, 
the full sum assured printed in the schedule 
will not come into operation until the attain- 
ment of the ago of ten. The comViinod 
amount payable in the event of earlier death 
shall not exceed £6 on death under age three, 
£10 under age six, & £15 under ago ten ” : — 
Hdd ; as the above quoted memorandum 
cut dowm the s\uns payable under the com- 
bined policies U) the 8t4itutory limit, the 
policies did not contravene the Friendly 
Societies Act, 1924 (c. 11), & wwo valid. — 
lie Hirst & Livkui'Ool Victokta J^'kucndlv 
StKIKTV, He (’LAUK A LONDON A MAN- 
CHESTER Ak.surance Co., [1930] 2 K. Ih 
209 ; 99 L. J. K. B. 138 ; 142 L. T. 291 ; 94 
.7. P. 81 ; 73 Sol. Jo. 832 ; 28 L. G. R. 53, 
C. A. 

175c. Who is “ child ** within Industrial Assurance 
Act, 1923 (c. 8), s. 3 Illegitimate child.! 

Al)ove sect. provid(*s that : ” AmorigHt tlie 
purposes for wliicli industrial assurance cos. 
may issin^ policies <.>f assuranirc*, th(a*j> shall hi*. 
inelu(l(‘d insuring money to bti p/iid for the 
funeral expenses of a i>ar(‘nt. <!hiid, grand- 
parent, gi’andciiild, brolher oi* sister, A the 
issuing of such polUues sliall be tr<^ai(sl as 
])art of t)ie mdusiria! assuraia e busiriess of 
the society or co.” Held: the word 
“ child ” in the above seel . inchides an 
illegitimate child, A? ])olicieK taken out. by a 
UK)thcr for the lujrpose of insuring money 
to bo paid foi- tlie funeral (‘X|»enseK on the 
death of lier illegitinuite (diildnm W'er(* valid. 
- Morris t\ Riotannic Assuhani e t^).. 
Ltd., [1931) 2 K. 15. 12.5; JOO L. J. K. 15. 
263; 115 L. T. 45 ; 47 T. L. R. 31S ; 75 
Sol. Jo. 206. 


Part XVII. — Accounts and Inspection of Affairs. 

223a. Power of commissioner or inspector to hold ; not conlined to holding an inspis lion ladiind 

public inquiry — Industrial Assurance Act, ' closed doors, hut extends U» holding such an 

1923 (c. 8), s. 17.] — The pow’er conferred by | inspection in a x>la<'t» oi)en U) the public. — 

above sect, ujjon the Industrial A.H8uraie’e ■ llKAfcrs or Oak Ahkurance L'o,, I/i'd. v. 

Comr., or an inspector appointed by him for i A.-G., [19^51] 2 Ch. .370 ; JOO Jj. J. Cli, .310 ; 

the purpose, to examine into A reymrt on ! 145 Jj. T. 662; 47 ’f. J^. It. 579 ; 75 S(d. .7o. 

the affairs of an industrial a.ssurance co. is i 615, ('. A. 


Part XVIII. — Disputes. 

224a. .1 — TiMJvrs v . Williams (18'12 >, 3 Q. B. 413 ; 2 Gal. & I>av. 021 ; 11 L. J. Q. H. 210 ; 

0 J. P. O.S.") ; 8 Jur. 1012 ; 114 15. It. .505. 
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Cases 828— 480. English and Empire Digest Supplement. 

Part XIX. — Offences, Penalties and Proceedings. 

822. Add, Annotation : — Consd. Fisbwick v. Gyani, [1925] 1 K. B. 617. 


Part XXII. — Dissolution. 


430. Add. Annotations: — As to (1) Retd. I- R. i 
Comre. v, Soc. for Relief of Widows & Orphans 
of Medical Men, I. R. Comrs. v. Medical I 


Charitable Soc. for West Riding of Yorkshire 
(1020), 42 T. L. B. 612 ; I. R. Comrs. v, York- 
shire Agricultural Soc., [1928] 1 K. B, 611. 


PART XIX. SECT. 3, SUB-SECT. 1.— 
A. U). 

Hb. Aviion for libel — Whether jproof 
of special damape neceasary.] — Held : 
pltld. wore entitled to m^ntain an 
action to re»oovor damagres for defsnna- 
tloii of the Hocioty ae such ; It waa 
mineoefisary. In the case of a tradings 
(;orpii., Hocloty or partnei'shlp, to allegro 
ifi. prove special damagres where 
defamatory words were spokoti or 
written of the corpn., society or partner- 
ship, in relation to its trade or busi- 
ness ; & daniaprcs llinlted to the injury 
done to the Joint adventure migrht be 
awarded without proof of special 
damage.— -IitiHii Peopliss Ahsce. Co. 
r. Dudlin City Asbce. Co., 11929] 
1. H. 2r).— IR. 

PART XX. SECT. 3. 

so. K^jht to accede .] — In the absence 
of statutory provisions there Is no 
power in a branch lodge of a frlc 'dly 


society to secede from the order to 
which it belonsrs, unless the power is 
expressly conferred by the rules of the 
society. Semblc: even if the rules 
give a right to sooedo. there is no 
practical method of doing so, unless 
machinery is provided for the T>nrpo 80 . 
— Indei'Ende.nt Oudkr op Oddfki.- 
Lows V. Independent Ouder of 
Oddfelixiws Bon Accokd Lodge 
No. 11. [1901-31 S. A. L. R.62.— AUS. 

sd. Effect of secession — On property 
<St funds .] — A mere right to secede 
does not confer a power m the seceding 
lodgro te take a.way the funds con- 
stituted under the rules of the order. 
A rule of a frlepdly society providing 
that a lodge which is expelled shalJ 
forfeit Us property to the ruling 
authority of the society Is not ultra 
vires.— Independent Okdeb of Odd- 
fellows V. Independent Order of 
Oddfellows Bon Accord Lodge 
No. 11. [1901-31 S. A. L. R. G2.~AUS. 


•f. Secession by ScoUish branch of 
English society — Fefusal to grant cer- 
tifl^e of secession — Jurisdiction of 
Scottish courts .] — The Scottish branch 
of a friendly society, whose registered 
ofhoe was in England but whoso rules 
had been recorded in Scotland, resolved 
to secede from the parent body, & 
applied to the secretary of the society 
for a cortifleate of secession in order 
that t-ho branch might bo registered os 
a separate society in Scotland. The 
certificate having been refused, the 
branch brought a petition, under Ct. of 
Session (Scotland) Act, 1868 (c. 100), 
8. 91, for an order on the society to 
|n*ant a certificate : — Held : the ct. 
had jurisdiction to entertain the peti- 
tion. & procedure by way of a summary 
petition under sect. 91 was a convenient 
& practical method of invoking the aid 
of the ct. — Sons of Temperance 
Friendly Society, [1926] S. C. 418. — 
SCOT. 
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VoLXXV. Cases 68-887. 


GAME. 


Part IV. — Persons having Rights over Game. 


53. Add, Annotation : — to (2) Consd. Pcech r. 

Best (1930), 99 L. J. K. B. 537. 

55. Add, Annotation: — As to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 537. 

69. Add, Annotation : — Consd. Peech r. Best 

(1930), 99 L. J. K. B. 537. 

76. Add. Annotation: — Retd. Swayno v, ITowells 
(1926), 43 T. L. R. 14. 

87. Add. Annotation : — Consd. Peecli v. Best 

(1930), 99 L. J. K. B. 537. 

90. Add. Annotation Consd, Peccli v. Bt‘st 

(1930), 99 L. J. K. B. 537. 

91. Add. Annotation: — Consd. Peecli v. Best 

(1930), 99 L. J. K. B. 537. 

92. Add. Annotation : — Consd. Peech v. Best 

(1930), 99 L. J. K. B. 537. 


I 


92a. Sale of part of land for erection of racing 
stables— Breach of covenant for quiet enjoy- 
ment.] — A landowner wlio has granted a 
lease of sporting rights over land to a tenant 
together with a covenant for quiet enjoy- 
ment Sc afterwards dui’ing the currency of 
the tenancy sells part of that land to a third 
party so that it is or may be used for the 
erection of racing stables, is thereby dero- 
gating from his grant so as to become liable 
in damages te his tenant. — Peech v. Best 
[1931] 1 K. B. 1 : 99 L. J. K. B. 537 ; 143 
L. T. 206; 40 T. B. B. 407; 74 Hoi. Jo. 
520, O. A. 

98. Add. Annotation : — Ah to (2) Consd, l^eech v. 
Best (1930), 99 L, J. K. B. 537. 


Part VI. — Remedies for 

142. Add. Annotation : — Refd. Andrews v. Carlton 
(1928), 93 J. P. 05. 

247a. Summing up — Necessary contents.] There 

must be a careful direction to the jury on the 
nature of common enterprise in the case of 


Infringement of Rights. 

poachers charged with violene.t^. — H. v. 
PEA.nOE (1929), 21 Cr. App. llcp. 79, C. 0. A. 

299. Add. Alin otaiion : —Consd, Farey v. Welch, 
[1929] 1 K. B. 388. 


Part VII. — Gamekeepers. 

354. Add. Annctatioyi : — Refd. Barnard v. Evans, [1026] 2 K. B. 794. 


Part VIII. — Licences. 

387. Add. Annotation : — Refd. Clark v. Westaway, [1927] 2 K. B. 697. 


PART II. SECT. 1. 

sx. ** Taking or kUling *’ game under 
one year of age — What amounts to.]— 
Sect. 4 of* Game Act, It. S. S., 1030, 
provides that “ no ptireon shall hurd, 
trap, take, shoot at, wound or kill 
. . . the young: under one year of ajfe 
of any of the animals mentioned in t)ie 
sect.*’: — Held: (1) the application of 
the word ** take therein is lliult€'>d to 
the act of capturing: an uTiimal &, in 
order to constitute an offence, the 
capture would have to be of a livinj^ 
animal, notwithstanding that sect. 

2 (5) provides that “ game " means 
such animals dead or alive ; (2) 

although the killing: of such an animal 
is done when the animal Is found 
lylnff wounded by some other person, 

Sc in order to end its suffering, the 
killing nevertholess comes within the 
terms of the section & is, therefore, an I 
offence. — H. v. Zimmer Sc Zucmek, 
[1931] 2 W. W, R. 662.— €AN. 

PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) iU. 

iy. Provincial game Act — KiUino of 
oamc by ichite man on Indian reserve .] — 
The fact that the Dominion Parlia- 
ment has exclusive legislative authority 


over “ JiKlians 6c lands reserved for 
Indians ” does not prevent u provinelul 
game protection Act which proliU>its 
the killing of isaum f)iit of season frt»m 
being applied to the killiuj^ of game on 
an Indian reseive where the uffeialc*r 
is a w hite man.^ — II. v. McDeop, |U)30] 
2 W. \V. 11. :i7 : .61 Can. C. C. 107.- 

cAn. 

PART IV. SECT. 3, SUB-SECT. 1. 

sa. j:ig?tt to shoot game - — Under Game 
Act Jtmmdmeui Aci, 192.'>.]'“ Game Act 
Amendment Act, 192.6, does not give 
a fanner rd Hbsoluta right to shoot 
game itlrds found doing damage to his 
crop, provided Uo does not shoot acroHf+ 
a public Idghw’ay ; it moans merely 
that HO far as the penalties imposed by 
said Act are concerned they shall not 
bo enforceable against a farmer shoot- 
ing under the circumstances therein 
described. The right of a munici- 
pality to protect Ita citizens by pro- 
hibiting tb<‘ d]sc;harge of hrearms with- 
in its Timlta is not Interfered with. — 
K. ex ret. lUsRis v. Fe.Mjbav, [1929) 
1 W. It. ,30 ; .61 Can. f rim. Coe. 27 ; 
40 b. C. n. 410-— CAN. 

PART IV. SECT. 4. 

f i. .1 — II. V. Symboy, [1929] 1 

J5 


! I), h. H. 307 ; .60 Can. Grim. Oas. 389.-- 

I CAN. 

I PART VIII. SECT. 1, SUB-SECT. 4. 

j 893 i. Defences— Coursing hare .] — 
j licft. was pro8o<;ut«d for pursuing a 
I hare with a gi-eyhoiiud w’lthout having 
j a game certificate, contrary to Game 
Ortliicates (irc)and) Act, 1842. ss. 2, 6. 
Deft, luitl coursed a hare with a single 
greyhound on oertain iunds, but pro- 
duced a written poriniKHion from the 
owner of the lands to do so. The 
resident magistrate held that failure 
to take out a licence under Game 
lilC4*nceH Act, 1860, formed the basis 
of the charge, 6c deft, was exempted 
on sect. 6, exci^iption 3, of that Act, in 
respra;t of coursing a bare with bis 
greyhoimd, 6c Uismissod the summons. 
On a case stated : — Held : the resident 
magistrate was wrong In deciding that 
deft, came within Game Licences Act, 
1860, 8. 5, exception 3. — K. (Nkvin) 
V. Clarke, [1930] N. 1, 174. — IR. 

PART TX. SECT. 2. 

I iz. Possessing the ** green hide of a 
; moose '* during close season — Possessior^ 

1 of small pioee — No offence.] — R. v, 
t Mason, [1931] 2 D. L. R. 288.— CAN. 
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Part I. — Gaming and Wagering Contracts Generally. 


1* Add, Citation : — 09 Sol. Jo. 824. 

2. Add, Annotations Apld. Ellesmere v, Wal- 
lace, [1929] 2 Cli. 1 ; Weddle, Beck v, 
Hackctt, [1929] 1 K. B. 321, Held. Kennedy 
V. Thomassen, [1929] 1 Ch. 426. 

6, Add. Annotation : — Consd. Ellesmere v, W'al- 
lace, [1929] 2 Ch. 1. 

7. Add. AnnoiuHon : — Consd. Ellesmere v. Wal- 
lace, ri929] 2 Ch. 1. 

13. Add, Annotations : — Folld. Barnett v, Sanker 
(1925), 41 T. L. II. COO, Consd. Ironmonger 
V. Dyne (1928), 44 T. L. II. 497 ; Ellesmere v. 
Wallace, !!929] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B. 753 ; Weddle, 
Beck V. Backott, [1929] 1 K. B. 321. 

15. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

15a. Limited to two parties.] — Eluasmeue (Eai^^; 
V. Wallace, No. 15c, post, 

15b. Agreement to refer betting disputes to arbitra- 
tion.] — Where an agreement to refer betting 
disputes to a paHicular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreeing at to refer is itself a 
contract by way of gaming or wagering & 
is unenforceable. — Joe Lee, Lto. v, I) airmen y 
(IjOHD), Same v, Tatteusall’s CoMMm'EE, 
[1927] 1 Ch. 300 ; 90 L. J. Ch. 174 ; 136 L. T. 
375; 43 T. L. K. 119; 71 Sol. Jo. 20. 

15c. Contract between Jockey Club & racehorse 
owner,] — (1) At the invitation of the Jockey 
Club, which was issued subject to the Club’s 
Buies of Bacing, deft, nominated a horse for 
two races, namely, (a) the Peel Handicap, 
A (2) a long course Selling Plate of 200 
soveiHMgus. Tlje horse did not run in either 
rnee. In an action by E. on behalf of him- 
self tVe the other members of tlie Club, the 


trustees of the Club & W. & Sons as stake- 
holders, to enforce payment by the deft, 
of the entrance fees or the part of them agreed 
to be forfeited ; — Held : the contracts for the 
two races, which were between the Club & 
deft. & not between the various entrants 
inter se, were in neither case by way of gaming 
or wagering within Gaming Act, 1845 (c. 109), 
s. 18, & the Club were entitled to recover 
from deft, the amount of the fees agreed to 
be forfeited in the two races. 

(2) There cannot be more than two parties 
or two sides to a bet (Russelt^, L.J.). — 
Eixesmere (Earl) r. Wallace, [1929] 2 
Ch. 1 ; 98 L. J. Ch. 177 ; 140 L. T. 628 ; 45 
T. I.. II. 238 ; 73 Sol. Jo. 143. C. A. 

15d. Transactions In foreign currencies. — Iron- 
monger & Co. V, Dyne (1928), 44 T. L. R. 
497, C. A. 

An7iotaHon .'—CoUBd, Weddle, Bock v. Hacikctt (1928), 4r» 
T. L. R. C7. 

47. Add. Anyiotation : — Dlstd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

51. Add, Annotation ADistd, Ellesmere v. Wal- 

lace, [1029] 2 Ch. 1. 

52. Add, Annotatioyi Dlstd. Ellesmere v. Wallace, 

[1929] 2 Ch. 1. 

53. Add, Annotation : — Dlstd. Ellesmere v. Wallace, 

[1929] 2 Ch. 1. 

55. Add, Annotation : — Dlstd. Burrell v, Leven 
(1926), 42 T. L. B. 407. 

58. Add, Annotations: — Dlstd. Burrell v. Leven 
(1920), 42 T. L. R. 407. Refd. Richardson 
V. Moncrieffc (1926), 43 T. L. R. 32. 

62a. .] — An agreement by debtor to pay 

a debt resulting from a betting transaction : — 
Held : to be enforceable, although obtained 
under the threat that, notwithstanding ct. 


PART I. SECT. 1. 

1 i. DistinfTuishcd from spc^ynUiHve 
t ransaclions.] —Tho niortJ ftiot that a 
tmimaction is Hpeenlative dooH not 
make it u wiwvlug one. — K axwar 
liiiAN-HuKiiA Nano r. Oaxi'AT Uai- 
Ram .Tiwan 1. L. R. 7 Lali. 

442.- IND. 

1 ii. .] Every forward contract 

is to B»)nio extent apeculativc, but in not 
iioccssarily a waperintr contract. The 
recopniscu test t o l)o uiipllcd is whether 
at the time of entering into tho con- 
tract t.hcrt; was a definite agreoment or 
nnderstauding between the parties 
tliat tiio perfonnanw of tho contract 
hy delivery of goods was not to Im) 
demanded, hut that diffcrencofl in 
price only shonld bocoiue payable. - 
Ramoin Hazahi Lal r. Ma.vsaicvm 
M iTitUDUAK (1929), I. L. R. .^,1 All. 
1027.— IND. 

10 i. Severable corUract.] — Pltf. & 
deft, entered into an agreement 
whereby pltf. was to train deft.’a 
horses for trotting, & deft, was to pay 
£2 per week for each horse, give pltf. 
one-fonrtJi of stakes won, & further, 
when a horse was in a race & had 
a reasonable chance of winning, deft. 
wo« to put £6 on tho t.otaUsator & pay 
to pltf. any dividend reoelvod : — Heid : 
U) on agreement by an owner to pay 


to his trainer one-fourth of the stakes 
won was valid & enforceable ; (2) tho 
form of tho contract whereby invest- 
ment was to be made on tho totalisator 
by (loft, in pltf. *8 interest was unlaNvful ; 
(3) the whole eoutraot was not rendered 
unlaivful thereby, the promises being 
liiiiopendont, Sc tho lawful promisob 
, being capable of enforcement. — WiiaoN 
n. Hooartu, [19271 N. Z. L. R. 332.— 
N.Z. 

d I. .] — Wilson v. Hogarth, 

No. 10 1, onfe.— N.Z. 

ta. Affreenient for payment of 
differences — Arising out of wagerino 
coniract.] — Where a forward contract 
for the purchase &: sole of goods is void 
on tho ground of wagering tmder Con- 
tract Act, 8. 30, a subsequent cross 
contract., as a result of which tho 
dlffereooes payable under tho oiiginal 
wagering contract are settled, is void 
under Bombay Act III. 1865, s. 1. — 
JlVANCJlAND GAMRHIRMAL. ETC. V. 
LaXMINARAYAN GANF.SHRA.M (192.')), 
I. L. R. 49 Bom. «89.— IND. 

tb. Agreement by racehorse owner to 
Mtiy trainer share of stakes tivMi.l — 
Wilson a. Hogarth, No. 10 1, ante . — 
N.Z. 

■ 0 . Ccmtracl to buy <£• sell on margin — 
Onus on defendant to prove iUegal .] — 
Defts., Toronto merchants, engaged 
pltfs.. Chicago brokers, to boy & sell 

16 


gratn in Chicago on margin, ^vhich the 
latter did, advancing them money for 
whioh they .sued. Defts. having refused 
to settle for losses sustained : — Held : 
assuming the State law to be that if 
tho contract was to deal in such a 
I way that only the differences in pritjcs 
I should bo settled aocordiug to the rise 
I & fall of tho market, & no grain l>c 
j either delivered or accepted, the con- 
, trjict would be a gambling contract & 
{ illegal, It lay upon defts. to establish 
clearly that such was the character of 
the dealing. — R ice v. Gu.nn (18S1), 4 
I O. R. 579.— CAN. 

I PART I. SECT. 3, SUB-SECT. 1.— C. 

i 55 i. — Forbearance to post as 
i dcfnuUcrA — A wagering contract under 
Indian Contract Act <48 void to tho 
extent that no ct. will enfore.e such a 
contract, but It is not illegal. A col- 
lateral agreement, therefore, based upon 
a transaction which was originally a 
wagering transaction, is not on that 
I account ill^ol. 

i A cheque arising out of a betting 
! transaction, but given in oomdderation 
j of a person’s promise to refrain from 
; posting the drawer of tho cheque 
1 before the Turf Club, & having him 
I declared a defaulter. Is valid, & for 
i good consideration. — Banvarp tJ. 

Moolla (1928), I. L. R. 7 Ran. 263. — 

I IND. 
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proceedings were pending, ho would be | 
reported to Tattersall’s. — ^B uxton v. Gum- 
ming (1927), 71 Sol. Jo. 232. 

64. Add, Annotation: — Distd. Hyde v. Tyler 
(1920), 42 T. L. B. 442. 

64a. •) — Pltf. backed a horse with deft. 

for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
. or at 33 to 1. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Committee decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had agreed t(» 
abide by the decision of the Committee : - 
Held : as the parties only referred to Tatter 
sail’s Committee the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agreement by deft, for good 
consideration to pay such sum as the Com- 
mittee might And to be payable, the action 
failed.— Hyde v. Tyler (1920), 42 T. L. U. 
652 ; 70 Sol. Jo. 850, C. A. 

70. Add, Amiotaiion Apia. Hyde v. Tyler 
(1920), 42 T L. R. 442. 

70a, Agreement to compromise action.] — A 

mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found an action 
on the agreement. — Burrell &; Son v. 
Leven (1920),* 42 T. L. B. 407. 

76. Add, Annotation: — As to {!) Consd. Ellesmere 
V, Wallace, [1929] 2 Oh. 1. 

83. Add, Annotation : — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

94. Add. Annotation Refd, Ellesmere, v. Wallace, 
[1929] 2 Oh. 1. 

98. Add, Annotation : — Refd. Ellesmere v. Wallace. 
[1929] 2 Ch. 1. 

107. Add. Annotation : — ^Dlstd* Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. I 

152. Add. Annotation : — Refd. Ellesmere v. Wal- i 
lace, [1929] 2 Ch. 1. ' 

164. Add. Annotation: — As to (1) Consd. Hum- j 
phery v. Wilson (1929), 141 L, T. 469. i 

171. Add. Annotation : — Refd. Bamdutt Ivamkis- i 
sen Dass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 58. 


Add, AnnotcUion : — Ab /o (1) Refd. Poster v. 
Driscoll, Lindsay v. Attlleld, Lindsay v. 
Driscoll, [1929] 1 K, B. 470. 

lS8a. Loan to bookmaker tor general pur- 

poses of business.] — A loan to a firm of 
bookmakers for the general purposes of the 
business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being “ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” within 
Gaming Acts, 1710 1835 . — IIumphbry v. 

Wilson (1929), 141 L. T. 469 ; 45 T. L. R. 
535. C. A. 

188b. — .] — Money lent in England on a security 
with a view to its being used by the borrower 
in playing hei*o a game of cai‘ds for money 
cannot be recovered in an English Ot. — 
Carlton Hall CLm* v. I.aurence, [1929] 2 

K. B. 153 ; 98 I.. J. K. B. 305 ; 140 L. T. 
534 ; 45 T. L. R. 195 ; 73 Sol. Jo. 127, D. C. 

189. Add, Annotations : — Refd. llill v. Pox (1858), 
31 L. T. O. 8. 1 IS ; Poster v. Driscoll, Lindsay 
V, Attfield, Lindsay v. Driscoll, [1929] 1 K. B. 
470. 

191. Add, Amiotation ; - -Apld. Humphery v, Wilson 
(1929), 141 L. T. 469. 

192. Add. Annotation : ~^As to (2) Apld. Humphery 
t?. Wilson (1929), Ml L. T. 469. 

203. Add. Annotations : As to (1) Consd. Elles- 
mere, Earl V. Wallace, [1929] 2 Ch, 1. As 
to (2) Apld. Carlton Hall (i/hib. Ltd. v. 
Laurence, [1929] 2 K. B. 153. Consd. 
Humphery v. Wilson (1920), 141 L. T. 469. 

205a. .] — Pltf- & other x>layers of 

chemin de for took it in turn to be e.roupier 
or banker. Deft., one of the players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment of what, he liad 
lost to pltf. other persons. In an action 
on the cheque: — Held: a payment to a 
winner at gaming, or to a i)erson who ticcopted 
j)aymont for winners, in the form of a cheque 
wa.s void & unenforceable, & the action failed. 
— Richardson v, Moncrieffe (1926), 43 
T. L. R. 32. 

213. Add. Annotation : -Consa, Humphery v. Wil- 
son (1929), 141 L. T. 469. 

224. Add. Annotation .-—As to {\) Refd. Re Wilson, 
Ex p, Salaman t\ Keith, Prowse (1925), 133 

L. T. 814. 


181. Add, Annotation : — Consd. (Carlton Hall Club 
V. Laurence, [1929] 2 K. B. 153. 

182. Add. Annotation : — Consd. Carlton Hall (/iub j 226. Add. Annotation Falcon v. Famous 

V. Laurence, [1929] 2 K. B. 153. Players Film Co. (1925), 42 T. L. R. 91. 

185. For “Gaming Act, 1838 ” read “ Gaming j 229. Add. Anno/a/ton .-—Refd. Falcon r. Famous 

Act, 1738.” Players Film Co. (1925), 42 T. L. R.. 91. 


PART I. SECT. 4, SUB-SECT. 2. ] 

h i. .] — Where deft, sold for j 

pltf. horHes won by pltf. at a raffle, & : 
received the purchase money : — Held : 
ho could not refuse to pay it over, on 
the ground that pltf. had obtained the 
horses by gramblinfr. — .J amieson r. 
^mSKWOOI) (1856), 14 U. C. 11 . 282. — i 
GAN. ; 

PART I. SECT. 6, SUB-SECT. 1. 

181 lii. .1 — Whore during a 

same of dice chetiues art> given by one 
player to another player for money 
advanced to enable the former to 
continue the game, such cheques will 
be doomed to have been given for au 
ille^ consideration. 

‘ If in an action brought on such 
oheqnes the evidenoe diacloaes the 


iiiega] connidoratlou fbo tiial judge 
Mliould dismiss the action, e’ven though 
the lllegaUty has not been pleaded.— 
Gogoins w. 5loiiRifK>N, 119251 2 D. L. K. 
1203 ; [19251 2 W, W. R. 7,5.— CAN. 


m I. - OamJlfUno tm grain cx- 
chantfc.) —Money advanced or lent in 
enable the borrower to carry out an 
illegal purpose as, e.g., gambling 
transaction on a grain orebange, 
cannot be recovered where, at least, 
the purpt**^ fuifl been carried out 
wholly or to a substantial exbmt. — 
THO-MAfl 0 . Parijet (Saflk,), [19291 3 
D. L. R. 755 ; 2 W. W. R. 317.— CAN. 


PART I. SECT. 7, SUB-SECT. 2. 

o I. Containing words 

“ value received.'*] — Deft, gave D., a 
follow player in a gcune of dice to whom 
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he ha<l lout $400, a prfjudHHory note for 
$1,200 to cover said $400 He $800 In 
cash which D. then lent to deft. On 
maturity of the- note, d(dt. paid $700 
& gave D. a m w riott* for $500, which 
notyo 1). eudoiwed before matiuity & 
f(*r value to pltf. who bad no notice of 
the consideration for which that nolo 
or tho (uiginal note hod boon given. 
"J’lie $500 note bore the wonts “ value 
rocelvcMi.” In an actiou in the county 
ct. on the $500 note the dtsfeuw^ was 
set np that Jt bad been given in whole 
or in part for a gambling debt ; Sc, 
therefore, bcoauHo of sect. 56 («> Sc (c) 
of Ojunty Cts. Act, R. S. M., 191.3, the 
county ct. had no jurisdiction. Judg- 
ment for pltf. — Hammer v, FiNiutL- 
8TBIN. (19311 1 W. W. R. 769 ; 2 
D. L. R. 738. — CAN. 


28* 
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239. Add. Annoiationa : — FoUd. Soc. Anon, des 
Grands Etablissements de Tonquet Paris- 
Plage V. Baumgart (1927), 96 L. J . K. B. 789. 
Consd. Carlton Hall Club v, Laurence, [1929] 
2 K. B. 163. 

240. Add, Annoiationa : — Apld. Carlton Hall Club 
V, Laurence, [1929] 2 K. B. 153. Reid. Soc. 
Anon, des Glands Etablissements de Tot^uet 
Paris-Plage v. Baumgart (1927), 96 L. J. K. B. 
789. 

248. Add. Annoiationa : — Folld. Soc. Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J, K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 
[1929] 2 K. B. 153. 

245. Add. Annoiationa : — Folld. Soc. Anon, des 


Grands Etablissements de Touquet Paris- 
Plage V. Baiungart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 163. 

246a. .] — Where money is lent in 

a foreigp country lor the purposes of gaming 
gaming in that country is not illegal, dc 
cheques payable in England are given for 
the money lent, pltf. can ignore the security 
& sue as for money lent to deft. — Socij&T^ 
Anonymk des Grands Etablissements de 
Touquet Paris-Plagb v. Baumgart (1927), 
96 L. .T. K. B. 789; 130 L. T. 799 ; 43 
T. L. K. 278. 

Annotation : — Oonsd. Carlton Hall Club v, Lanrenoe, [10291 
2 K. B. 153. 


Part il. — Games, Gaming and Gaming Houses. 


247. Add. Annotation : — Consd. Ellesmere v. 
Wallace, [1929] 2 Cb. 1. 

251. Add. Annotation : — Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

252. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace. [1929] 2 Ch. 1. 

263. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

264. Add. Annotations: — Aa to (2) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Or. App. 
Rep. 12 ; R. v. O. K. Social Whist Club, 
Ltd. (1929), 45 T. L. R. 670. Refd. R. v. 
Brennand (1080), 47 T. L. R. 22. 

256. Add. Annotation -Refd. Davis v. Parker, 
[1931] 2 K. B. 210. 

255a. .] — The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
8. 3, are for the judge, not the jury. — 
R. V. Kirby, Parker & Patrick (1927), 20 
Cr. App. Rep. 12, C. 0. A, 


260. Add. Annoiationa : — Aa to (i) Retd. Richard- 
son V . Moncrieffe (1926), 43 T. L. R. 32. Aa 
to (6) Consd. Davis v. Porker, [1031] 2 K. B. 
210. Generally, Refd. R. v. Berg, Britt, 
Carre &> Lmmnies (1927), 20 Cr. App. Rep. 
38 ; R. V. O. K. Social & Whist Club, Ltd. 
(1929), 45 T. L. R. 670 ; Daniels v. Pinks, 
[1931] 1 K. B. 374. 

261. Add. Annotation : — Refd. Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 32. 

267a. .] — Progi'essive whist, where the 

partners are shuffled as well as the cards, is 
nob a game of skill, &, if played for money 
prizes, is an unlawful game. — R. v. O. K. 
SociAi. & Whist Club, Ltd. (1929), 45 
T. L. R. 570 ; 73 Sol. Jo. 451 ; 21 Or. App. 
Rep. 119, 0. 0. A. 

275. Add. Anmtation : — Folld. Bennett v. Ewens, 
[1928] 2 K. B. 510. 

276. Add. Annotation : — Consd. Davis v. Pai’ker, 
[1931] 2 K. B. 210. 


PART I. SECT. 7, SUB-SECT. 3. 


PART II. SECT. 1. SUB-SECT. 2.~D. 


8 I. — — Contract to liny cf* ffcll on 
rmirfrtw.i-~l»KAiwoN v. Caki'Kntku & 
SON (1904), 35 S. C. 11. 380.— CAN. 

■ il. Ccmtraci fiot speculative 

trunmetion on pari of plmnHff. 1 — 
Woodward & Co., Ltd. v. Koei>'ord 
(1921), 62 D. h. n. 431 ; 37 Can. Crim. 
Cafl. 329 ; 31 Man. L. R. 286 ; [1921] 
3 W. W, Tl. 23 i.— CAN. 


PART 11. SECT. 1. SUB-SECT. 1. 

262 1. l*rizes provident out of 

admiitsio7i immey.] — A person hired a 
ball for one ulgut. & another hull for 
two uigrbtu, & advertlned that vrhlHt 
clrivefi, open to the public on payment 
of one (jhllllnijr for adiuluHion. would 
bo held in the hallA on those nUebt^. 
A largo otunber of people attended, k 
prises wore awarded to the successful 
players. The purohaao of the prises 
was defrayed out of the admission 
money, any balance over being retained 
by the promoter: — Held: (1) the 
playing of progressive whist was 
gaming. In view of the facts that the 
element of ohanoo predominated in 
the game, & that the prizes wore derived 
from the admission money, & it was 
Immaterial whether the proct?ediugs 
were or wore not dotrimontal to the 
morals of the community ; (2) aociisod 
had managed, conduct^, or carried 
on gaming in the premist^H, although 
his oporatlonn had been restricted to 
throe Isolated oooasious. — ^B unton v. 
Milleb. [19261 a C. <J.) 120.— SOOT. 


270 li. Qanie played by problem 

checker hoords.]-“D 'Omo v. LKlon & 
CUTHBERTSON, LTD., [1929] 2 W. W. U. 
171 J 41 B. C. R. 153 ; affg., [1929] 1 
W. W. R. 122.— CAN. 

PART 11. SECT. 1, SUB-SECT. 2.— E. 


b I. .]— R. V, Arnold, [19271 4 ; 

D. L. li. 206 ; 48 Con. Orlm. Cas. 101 ; 
60 U. L. R. 582.— CAN. 

b ii. .1 — ^An automatic vending 

niuohlne which answers the descrip- 
tion til sect. 986 (4) of the Criminal | 
Code, as amended by 1930 (o. 11), 
i s. 27, is a *• means of conti'lvance for { 
j playing a gome of chance," within sub- i 
sect. (2) of sect. 986, regaitUess of | 
'■ wlu'ther tlicix) is any real or material i 
! value in what the operator, i.e. the | 
player, of the muchiuu receives at j 
times, as the result of operating it. — ! 
R, V . Freedman, [1931] 1 W. W. R. I 
775.— CAN. j 

b iii. R, V. Wilkes, R. t>. i 

HiSCOCK, R. t?. ROBKKl'aON, [1931] 1 
I D. L. R. 995.— CAN. i 

b iv, .] — Accused hod on his j 

premises an automat ic vending machine | 
in which customers placed a flvo cent ; 
colli, pulled a lever, k rcKM.dved from i 
the machine a package of candy, with j 
or without ** slugs," vaiylug ip number, j 
which had no commercial or exchange- ! 
able value but might be used to ; 

I operate the luaohine to show prlntoil i 
1 legends for amusement only, no candy ; 


being emitted. Thu candy package 
omitted for tho coin deposited was such 
us that sold over the counter for live 
cents, & on tho sale of fiie candy 
omitted tho accused made a profit : — 
Held : accused was not guilty, under 
the Oiinlnal Code, of keeping a oommon 
gaming house. — Roberts v. R., [1931] 
S. C. R. 417 ; rcvfig,, 3 D. L. R. 225.— 
CAN. 

f I. .] — Held : a machine 

known as the " Oaille Victory Vendor ** 
was one to which the prohibition in 
Gaming Machines (Scotland) Act, 
1917 (c. 23), 8. 1 (1), applied.— U livi 
V. Miller, [1927] S. C. (J.) 87.— SCOT. 

276 i. Whether dominant element of 
shUl,] ~Deft , kept for use by the public 
on his premises a number of machines, 
know’n by the name of *‘Diddler." 
Any one w'ishing to use one of these 
machines purchased from deft, discs 
at the price of sevQn for (id. Ho 
inserted one disc in a slot & pulled a 
handle, which caused three rollers to 
revolve. On each roller was printed 
a number of devices, suoh as cherries, 
roses, etc. If certain combinations 
of these devices stojiped opposite a 
pointer on the face of the machine, 
tho player won a certain number of 
discs. With these be could purchase 
on the premises certain goods. The 
^vinning combinations & the odds for 
each wore printed on the front of the 
machine iu view of tho player. If 
none of these oombinations stopped 
opposite the pointer, the player lost 
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278. Add* Annotations : — As to (1) FoUd. Bennett 
I). Bwens, [1928] 2 K, B, 610. As to (2) 
Consd. R. V. Kirby, Parker & Patrick (1927), 
20 Or. App. Rep. 12. 

278a, Certainty ol winning something.] — (1) A 
machine may be used for the purposes of 
“ gaming ” & “ betting even though, if the 
directions affixed to it are obeyed, it is ! 
certain that the user will win something. \ 
(2) In a conflict of evidence it is for the ! 
jury to decide for what purposes persons ! 
“ resort to the premises in question. — II. I 
V, Brknnand (1930), 47 T. L. K. 22 ; 14 \ 
Sol. Jo. 788 ; 22 Cr. App. Rep. 96, C. O. A. j 

284a. House used for game where chances not alike ; 
favourable to all players.]— The committee i 
of management of a members’ club installed 
in the club certain machines for the use of 
members only & for the purpose of giving 
additional pleasure to the members. The 
machines were operated by means of pennies 
mserted in a slot. The player, having lirst 
inserted a penny, depressed a handle, causing 
three cylinders to revolve on which were 
depicted bells, bars & fruits. On the 
cylinders ceasing to revolve the plaj^er 
either lost penny or received winnings 
up to twenty pennies, according to the 
combination of fruits &/or bells &/or bars 
opposite a pointer. The machine auto- 
matically filled a jack pot from its winnings, 
& the pennies in the jack pot were returned 
to the player who obtained the combination 
of three bars. The machines were similar 
in type to oth(;r machines for the user of^ 
which persons had been convicted under the 
(laming Houses Act, 1864 (c. 38), where the 
persons had used the machuieu shops or 
places of public entertainment or pro- 
prietary clubs. Four members of the (com- 
mittee of management of the club in queHiiori 
were charged under Gaming Houses Act 
1854 (c. 38), s. 4, for being persons having th(c j 
care & management of certain premises, to j 
wit, the club, which were then being used j 
for the purpose of unlawful gaming being I 


carried on therein. The contention of the 
members of the committee of management 
was that the position of a members’ club 
was analogous to that of a private house, & 
that gaming upon the machines in a membei*s’ 
club was therefore not unlawful gaming; — 
Held : in order that a house should be a 
common gaming house within s. 2 of tlio 
Gaming Act, 1846 (o. 109), s. 2, it was not 
necessary that some person should bo keteping 
the house for his gain, lucre or living ; it 
was sufficient that it was a house kept or 
used for playing at any game whore the 
cliances of tf»e game being playc^d tb orcein 
are not alike favourable to all the j>layei*s ; 
the chances of the game played on the 
machines in this club were not alike favour- 
able to all the play el's, that the club was a 
metHbers’ club did not prevent the club 
premises hewing kept or used for the purpose 
of unlawful gaming being cari'ied on therein, 
& therefore the nu.'rnbers of tiie (coniniittoe 
of management of the club could be con- 
victed of the offence charged under Gaming 
IlouHt'S Act, 1851 (c. 38), s. 4. -l)ANli3i>i v. 
PiNKS, 11931] 1 K. H. 374 ; 100 H. .T. K. H. 
337 ; M l L. T. 372 ; 95 .f. P. 23 ; 47 T. L. K. 
100 ; 75 Sol. Jo, 59 ; 29 L. G. 11. 120 ; 29 
Cox, O. C. 221, 1>. V. 

284b. Game must be unlawful.] Applts., pru- 
|irietors of a places known as “ Pun Fair,” 
invited the public to resort thereto, ^ the 
iniblic (lid so resort, for the purpose of playing 
for money at a garm^ with un automatic 
niachim? called Hie “ Oircio of Hkill,” wliich 
the justices found was a gnino of skill : — 
Held : applts. could not he couvictcul of 
permitting the above place to lx* ojx'ued for 
the puiposo of unlawful gaming. -Da vi8 v. 
PARiCRii, [1931] 2 K. Ih 210 ; 100 L. .1. K. lb 
590; 96 .T. P. 140; 17 ’J\ h. It. 418; 29 
li. Cl. R. 387 ; sub nom, Paukkr v. Davik, 
146 L. T. 188 ; 76 Sol, Jo. 312, D, C. 

286. Add. Annotation Apld. II. t?. Berg, Britt, 
CaiT6 A LummicH (1927), 20 Cr. App. Hep. 
38. 


Ilia disc. The machine waa fitted with ! 
a control, by which the player could J 
atop the rollera, one at a time, & ao i 
endeavour to obtain a wiaiilng coin- | 
bination. There were 15 machines on j 
the premises. Deft, was jirosecuted 1 
under Gaming Houses Act, 1854, s. 4, i 
that he, being the occupier of the ; 
premises, did use them for the pxu-poae 
of unlawful gaming. The jusllce was , 
satisfied on the evideinx! that the 
majority of the persons who ns+'d the 
machine would be players of leas than j 
average skill, therefore, held that i 
the game was one in which the chances i 
were not favourable alike te all playei's, 1 
Including the owner of the machine, ! 
Sc accordingly convicted the deft. : — j 
Held : the conviction was right. — 
OoRiiON r. Dunlevy, [iy28] I. lb 5t)5. ! 


276 U. t;. LmraoT, 11928] 

3 W. W. R. 60 ; 60 Can. Crim. Cas. 
244.-~CAN. 


276 iii. .] — The operation of the 

slot machine la question herein, when, 
at least, it is exposed for use with the 
object of gain to the proprietor. Sc- 
operated by his customers, held to be 
a ** mixed game of chance & skill ” 
within Criminal Code, s. 226 (o).— 
R. V, Canada Mint Oo., (19281 4 
D. L. R. 639 ; [1928] 3 W. W. R. 1 95 ; 50 
Can. Crim. Cas. 384.--CAN. 

276 W. .H-Il. r. Wolfe, (19281 

4 D. L. R. 941; (1928] 2 W. W . R.689; 
50 Can. Crim. Cos. 189.— CAN. 


sa. CUmJiMralioii Xcccusitu for srnrrh 
warrant.]- il. v. Itoci’o, 11031) 2 

W. W. R. 5.5. - CAN. 

PART U. SECT. 2, SUB-SECT. 1. 

■d. General rule .] — Where a gaiuo as 
played on prcjmises encourages an 
indulgence in all classes of tlie com- 
munity of the propensity to gamble. Sc 
is injurious to public morals Sc a cciumon 
law nuisanc€^ the pnmifses are a 
common gaming house. — Daw(V»n v. 
Binclaib, (1926 j N. Z. h. It. 721. - 
N.Z. 

284 i. Prour'-^ary clvh — A’rrr/ not he 
open to public. ] — A common gaming 
house is one in which a large number of 
pf^rsons are invited habitually ro con- 
gregate for the purpose of gaming, & 
it makr.s no differenco that its uao ts 
restricted to subscribers Sc members 
of a club, & It 1.S not open to all persons 
desirous of using It. — lie Chinniaii 
(1923), 1. L. li. 47 Mad. 426.— IND. 

284 ii. In which poker played.]- - 

An Incorporated co., tho proprietor of 
a “ club ” In which inemberKblp was 
sccui-od by payment of a periodical 
fee. Sc where stud poker was played, 
the players being reqiilrf«l to buy cards 
from tho “ club ’* & gum, fmit, candy 
or soft drinks being supyJlod on ouch 
sole of cards : — tteld : to liave ]>een 
propf'riy convicted for keeping a 
common gaming house. — H. e. Tbain- 
M£N*B Oluw (1926), 45 Can. dlrim. Cas. 
231 ; 20 Saak. h. R. 461 ; (1926J 

1 W. W. li. 830.— CAN. 

19 


0 i. Place or office kcvl for inulctnij 
contrar.U for nale of slockti <1'^ yoodn an 
difference^.] — K. w. Hakk.vkhh (1905), 
« O. W. It. 219; 10 O. L. Jt. 555.— 

CAN. 

a i. On a proncoution 

for ki'Oplug a cumuion gaining Innise ; 
— Held : premUiCH on wliicii wore fouini 
cards, poker chips, dice, a rouiul 
cloth -(covered biblo Sc a “ punch 
l»uard,'’ wen) “ i>rovldcd with any 
roearifl or contrive ncc for unlawful 
beitiiig or gaming wllhln Criminal 
Code. s. 98(1.— H. Cov. (1925) 3 

W. W. K. 538 ; 44 Can. Crim. Cas. 
111).— CAN. 

« il. ,)— 'I'bo koonlng of u 

“ multlsellcr for gain field : to 
render the place In wldch it was kept 
Sc where Jt was “ played ” by pfavons 
resorting thercl/i, a common gaming 
house. — R. V, Elahz (1920), 15 Can. 
CVini. Cos. 257 ; 20 SumL. D. II. 005 ; 
1192C] 2 W. W. Jl. 308.— CAN.. 

sf. Under Uaminu Acl^ 1908, 8. 4.1 - 
WKATMEUKn r. iiTWiimiON:, 119201 
N. Z. L. li. 331, — N.Z. 

PART II. SECT. 2, SUB-SECT. 2. 

h i. Acting as ** hanker ” 

hut not residing in caramon gaming 
houBt.y-UeXd : not to Justify a con- 
vict lun as keeper of the liouixj. ll. v. 

Mark (1924), 43 Oin. Olm. Cas. 308,-- 
CAN. 

h ii. Under Gaming Act. 

1908, 8. 4.]— WEATIUtRED V. IflTl- 
GIBBON, (19261 N. Z, L. II. 331.— N.Z. 



Cases 288a— S19a. English and Empire Digest Supplement, 


288a. Members of committee of members’ (1929), 45 T. Jj. B. 655. 

Club.]--DANIBL8 V. Pinks, No. 284a, ante. 805. Add. Annotation ;-~Refd. Allen v. Whitehead 
804. Add. Annotation : — Refd. Allen v. Whitehead (1929), 45 T. L. R. 655. 


Part Ml. — Betting and Betting Houses. 

810. After this case add Agreement to coUect i in the forms, together with a statement of 


betting debts — Contrary to public policy.] — See 

Action, No. 699a, ante.** 

818. Add. Annotation .—Apld. Bichords v. Price, 
[1931] 2 K. B. 204. 

319a. ** Loitering for purpose of bookmaking ” — 
Distribution In street of entry forms of football 
pool.] — Besps., on behalf of N., distidbuted 
forms in the street containing an, invitation 
to participate in football pools, together with 
an entry form & particular of the terms of 
participation therein. The recipients who 
accepted the invitation sent to N. forecasts 
of the results of football matches specified 


the amoimt they were prepared to stake 
thereon. This was not payable until after 
the matches had been played. The aggregate 
of these amounts was divided among those 
sending correct forecasts, less a commission 
retained by N. : — Held : resps. were guilty 
of loitering on behalf of N. for the purpose 
of bookmaking — i.e. the negotiating by N. 
of bets made between the participants in the 
pool inter se. — Richards v. Price, [1931] 
2 K. B. 204 ; 100 L. J. K. B. 626 ; 145 L. T. 
389 ; 95 J. P. 151 ; 47 T. L. R. 411 ; 75 
Hoi. Jo. 345 ; 29 L. G. R. 396, D. C. 


h Hi. Trading in sale dh 

pnrehane of cotton — On payment of 
differencee.] — Empkiior v. THAVAitMAL 
RiTPCHANi) (11)28), I. L. K. fi3 Bom. 
307.— IND. 

1) iv, Acting as dealer,] — 

A jHiraon who ttcta as “ dealer ” hi a 
game of chance but la not a player & 
not Intereated In any way In tho 
lirofltH made from the c-arrylng on of 
tho game iu not aHKiatlng in the ‘"are. 
government, or management o, the 
phico in wliich the game is played, 
W’lthln HOOt. 229 (2) of Olminal Code, 
&, therefore, cannot bo deemed a 
“ keeper ” thereof. — U. v. Pang Dat 
& Gin Bo (Man.). (19291 3 W. W. 11. 
313 ; (19301 1 D. L. R. (525 j 38 Man. 
L. R. 306 ; 52 Can. Orlm. Cas. 305.— 
CAN. 

h v. AssUding caterer other 

than clvh catdrolling prcmisc.s,\~-A 
perHon who han nothing whatever to 
do with the enro, munagomont. or 
goveninicnt of a common gaming 
nouNO can bo liable aa the keeper 
thereof only if hla acts were in aid of 
tho keeper. In tho preaent cose what 
tho nccuHod did was held to have been, 
not in aid of the club which controlled 
managed the uremlHea, but hi aid 
of a caterer other than tho club, 
although both the co. & tho club were 
iiiaiiugf3d by one & the same person. — 
11. V . Nici>ion. 11929] 2 1). L, 11. 317 ; 
1 W. W. R. 005 ; 51 Can. Crim. Cos. 
213 ; 24 Alta. L. R. 59.— CAN. 

h vi, — — Persons in minor 

vositiens.] — I’arllaraout did not intend 
that clerks 6:. others In minor positions 
not chargi3d or appearing to be charged 
with tho care, goveminont or manage- 
ment of a disorderly house should bo 
doomed to bo koopere. — R. r. iSKixiOK, 
11931] 2 W. W. R. 746.— CAN. 

n i. .] — The mere fact 

that tho room in whioh a game of 
ebunee Is played is in the same 
premises as & communlcat Ing with a 
shop under the same manaTOmont as 
the roqm does not justify the finding 
that there was in tho game on olomont 
of “ gain *’ within tho moauing of 
sect. 22G (fl) of Criminal Code, if there 
is no oTldenoo that any purchase was 
made from tho shop by any of the 
players at any time. — R. v, Pano Dat 
^ 6in Bo (Man.), (1929] 3 W. W. R. 
513 ; 52 C^an. Grim. Cas. 305.— CAN. 

n il. .1 — The fact that the 

accused, who was charged with keeping 
a common gaming house, sold beer, on 
the ocoasion in question, to the players 
on his proinisoe held not sufficient in 
itself to justify the inference that 


gain,*’ within tho meaning of sect. 220 
of the Code, resulted to him, where 
there was no evidence that he was 
carrying on the business of selling beer. 
— K. V. LEMAmE, (1929] 2 D. lu R. 
795 ; 1 W. W. R. 321 ; 61 Can. Crim. 
Cos. 137 ; 38 Man. L. R. 42.— CAN. 

n HI. .] — R. V. Radinsky 

(B. C.), [1929] 3 W. W. R. 212 ; .52 
Can. Crim. Cos. 131. — CAN. 

n iv. .] — R. tJ. Fordeu 

(1930), 64 Can. C. C. 388.— CAN. 

f i. ,] — Chaklik 

Sam. [1929] 1 I). L. H. 160 ; 50 Can. 
CWm. Cas. 304 ; [1928] 3 W. W. R. 
424.— CAN. 

r ii. .] — Before the 

presumption arising under sect. 985 
of Orliiilual Code from the finding of 
cards, dice, etc., can be held to have 
been cstabllshod all the conditions of 
Its oxisttuice which ore provided for 
in the soctiuii must bo strictly proved ; 
therefore where the search warrant 
under which tho place In which they 
wore found is alleged to have been 
entered Is not properly proved the 
presumption does not exist. — R. v. 
Lemaikk, 119291 2 D. L. R. 795 ; 1 
W. W. R. 321 ; .51 Can. Oim. Cas. 137 ; 
38 Man. L. R. 42.— CAN. 

r Hi. .1— On an appeal 

from a conviction for imlawfully keep- 
ing a oommon betting house : — Held : 
certain perforated pasteboard cards 
marked in duplicate, & similar to those 
used for checking hats at a hotel, con- 
stituted, under ail the circumstances & 
in tho ahsenoe of any explanation of 
their priisence, a ” means or contrivonoo 
for betting ’* within sect. 986 (2) of the 
Criminal Code, &, thorofore, the finding 
of them on the accused premises raised 
a primA facie case against him under 
said sub-sect. In order to raise a 
priniA facie case under sect. 980 (2) It 
is not necessary that the search on 
which the means or contrivances for 
betting were found should have been 
made under a valid search warrant. — 
II, V. Milucr, [1931] 1 W. W. R. 637 ; 

3 D. L. R. 213 ; affd.» (19311 S. C. R. 
483.— CAN. 

PART II. SECT. 2, SUB-SECT. 3. j 

301 i. What amounts to suffering I 
gaming — Actual knowledge not neces- 
sary — But some proof necessary .] — 
Where betting lasting for an hour 6c a 
half with a considerable number of 
men went on in a room in a hotel near 
the bar where tho Ucenseo was serving : 
— Held : on the evidence, not^vith- 
standing the denial of the licensee that 
he. did not know betting was taking 

20 


place, ho was properly convicted of an 
offence under Bicenslng Act, 1917, 
B. 139. — Norval V. NOBLET-r, [1928] 
S. A. A. 11. 38.— AUS. 

g i. .] — Conviction for allowing 

gambling on promises for which there 
was a retail liijuor llconoo quashed, the 
holder of li»o licence not having know- 
ledge of tho gambling. — R. v. Whelan 
(1908), 9 W. L. H. 424,— CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

8 I. Effect of inaccuracy .] — 

UeM : as the luaccuracy was not so 
material or sulistantial os to mislead a 
stranger If one were to go to the 
locality & attempt to find the pleice 
Intended to bo raided with tho help 
of the warrant, it did not amount to 
more than a misdescription & was not 
of a nature to vitiate the warrant. — 
Emperor v. Thavarjial Rupchand 
(1928), I. L. R. 53 Bom. 367.— IND. 

a i. — “ Invalid — Effect.] — A con- 
viction for keeping a common gaming 
house may bo sustained, even though 
tho search warrant, under which entry 
was made, was defective. — R. v. 
PiDOEON (1920), 45 Can. CMra. Cas. 
233 ; 37 B. C. R. 309 ; (1920] 3 

W. W. R. 705.— CAN. 

8g. Witness — Required to he examined 
— Right to certificate of freedom..] — R, 
V, Scott, Ex p. Scott, [1927] S. A. 
S. R. 492.— AUS. 

PART III. SECT. 1. 

t i. Cards on premises — No 

faciliiics for innocent use.] — M iller v. 

R. , (1931] 3 D. L. R. 795, S. C.— CAN. 

310 i. Betting or betting business — 

iVof ille^jat ipso /arfo.}— Neither in 
India nor in England bos the legislature 
gone so far os to enact in express terms 
tliat betting transactions are illegal, 
but it is clear that in both ooimtries 
the legislature regards it as undesirable 
In the public iutoi'est that any assist- 
ance should be afforded by cts. of law 
to enforce obllgatious %vhlch have been 
created iu conneption with betting 
or wagering transactUns. — Mitchell 
V. Tennent (1926), I. L. R. 52 Calo. 
077.— IND. 

PART HI. SECT. 2, SUB-SECT 1. 

tk. Paihuay — Sole access to three 
houses.] — A pathway leading from 
public land to three separate dwelling- 
houses, to which it provided tho only 
means of aeoess, was entered from the 
lane through a gate which was never 
locked : — Held : the pathway was a 
** public passage,** « a ** street ** 
within Street BeUing Act, 1900 (c. 43). 
s. 1 . — Mackie V. Cbombie, [1926] 

S. O. (J.) 29:— SCOT. 
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822. Add. Annotation Everett v. Shand 

(1931), 145 L. T. 216. 

322a. ToUdlsator— Not included.] — Held : persons 
betting by means of the contrivance known 
as a totalisator on a dog-race do not act in 
contravention of Vagrant Act (Amendment) 
Act, 1873 (c. 38), s. 3, inasmuch as a dog- 
race is not in itself a “ game or pretended 
game of chance ** within the sect. ; &, conse- 
quently, where a dog-racing track & a 
totalisator thereat belonged to a co., the 
contrivance being worked by its clerks, that 
charges against the ^ecreWy & managing 
director of the co. & some of the clerks, of 
aiding &; assisting persons betting at the 
track by means of the contrivance on dog- “ 
races in contravention of the section, wert' ' 
not maintainable & should be dismissed. — 
Evbkett V. Shand, [1931] 2 K. B. 522 ; 100 
L. J. K. B. 612 ; 145 L. T. 210 ; 95 J. P. 147 ; 
47 T. L. R. 415; 75 Sol. Jo. 393; 29 L. G. R. 
390. 

323. Add, Annotation: — Consd. Everett v, Shand 
(1931), 145 L. T. 216. 

325a, .] -Everett v, Shand, No. 322a, 

ante. 

326. Add. Annotation : — Refd. Everton v. Walker 
(1927), 137 L. T. 594. 


330. Add. Annoiaiion : — Consd. Everton v. W^alkcr 
(1927), 137 L..T. 594. 

368. Add. Annotaiiorts : — As to (^ ) Refd. Clark v. 
Westaway, [1927] 2 K. B. 597. As to (5) 
Refd. Clark v. Westaway. [1927] 2 IC. B. 597. 
Otmcrallyy Refd. Schneiders v. Abrahams, 
[1925] I K. B. 301. 

399a. Question for Jury.]-— R. v. Brennand, No. 
278a, ante. 

401a. Holding whist drive.] — Whist drives, where 
an entrance fee is charged & prizes offered, 
are illegal under Betting Act, 1853 (c. 119), 
s. 1. — Bennett v. Ewens, [1928] 2 K. B. 
510 ; 97 L. J. K. B. 801 ; 139 L. T. 335 ; 
92 J. P. 120 ; 44 T. I.. R. 545 ; 72 Sol. Jo. 
354 ; 28 Cox, V. C. 522 ; 20 E. G. R. 396, 
L). C. 

415a. .] — Applts. were the responsible 

, proprietors of a four-page weekly newspaper, 
which was sold at Od. a copy, which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a “ Free Football Competition ” with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £160 being offered for a correct forecast of 
all the results &■ a prize of £100 for a correct 


PART HI. SECT. 2. SUB-SECT. 3. 

f i. Investm^it received eleewhere 

than at toUilimtor itself .] — Diuingr the 
profrreHS of a trotting elnh’s meeting, 
totalisator tickets having been sold at 
the members* Sc stewards' stands from 
boxes not situated in the totalisator 
building, applt.. a servant of the club, 
was convicted of the offence of per- 
mitting an investment on the totalisator 
to bo received elsewhere than at the 
totalisator itself : — Held : an Invest- 
menU received in an entirely separate 
building with no coimeotion Sc no 
attempt at synohronlHlng with the main 
totalisator Is a pavmont made elsewhero 
than at the total Isat-or itself, & applt. 
was rightly convicted under Oamlng 
Act, 1908, s. 30 (3). — Gooofx v. Youno, 
il92S] N. Z. L. K. 753.— N.Z. 

r i. ParapherruiUa for eonducHno 
hetting house.] — U. Rhkvnan tk 

Nicwi.ands (192S), 49 Can. Crim. Cas. 
351.— CAN. 

PART III. SECT. 4. SUB-SECT. 1.— A. 

m (p, 438) i. .1 — A person 

standing stationary in a public street 
for a considerubie period Is not thcnjby 
guilty of the offenccj of loitering under 
Lottery & Gaming Act. 1917, s. 40, 
although ho has boeu requested by a 
police constable to e^oso from loitering. 
—MA'mx V. CtumiE, 11927] S. A. S. R. 
4.'i9.— AUS, 

k (p. 439) I. S. P. Muhammad Khan 
V. R. (1927), I. L. II. 9 Lab. 25r>.— IND. 

t (p. 440) i. .1 — 

Wnero certain persons rented an on 
closure, port of a larger enclosure 
abuttiug on a public roa<l, & invited 
others to como there & make bets : — 
Held : any person found betting there 
was rightly convicted of gambling in a 
public place. — R. v. Ttimni Das 
(1924), I. L. R. 46 All. 787.— IND. 

*1. Shed — Used by loorlcmen for meals.] 
— At the trial of a workman, who was 
charged with using a place for the 
puroose of betting It was proved that 
on five dates libelled, between the hours 
of 12 noon 8l 1 p.m., he had engaged in 
ready-money betting with fellow -work- 
men in a shed in the employers* pre- 
mises. The workmen were allowed to 
use the shed for the purpose of taking 
tbelr meals, but the accu.sed’B betting 
transactions were carried on without 
the permission or knowledge of his 


employers : — Held : the shed was a 
" place *’ used by tho accused for the 
purtioso of betting. — YfJUNOu. Daiuiah, 
[19291 S. C. (J.) 17.— SCOT. 

PART III. SECT. 4. SUB-SECT. 1.— B. 

g i. ,1 — Deft, asfloon. was Incor- 

porated 08 a co. by letters patent, 
which were amended by adding certain 
ohjw;t;. X' purposes, vl*., to encourage 
horse -racing, to coiistruct, luainbiiu, 
& operate rawj-courscs, & other like 
objects Sc prrposcis. The co. esUib- 
lisbed n raaeeurHO & held roco- 
iiieet.ingH, at whuci betting on tho races 
was tiei’mli.ted, & was coiivlctod under 
Criminal Code, ss. 228, 23.'), of the 
offoncos of keeping a coiiimun betting 
house, A’ recortUug & registering bets, 
etc. : — Held : t.ho co. was not protected 
by sect. 23.'i (2). — 11. v. Long Hjianoii 
Racing Abbgcn., [1925] 2 I). J,. R. 
40 ; 43 Can. Crim. Ca-s. 283 ; .'>0 

O. L. It. 303.— CAN. 

PART III. SECT. 4, SUB-SECT. 2.— A. 

Q i. Sale, of ioUdisalor vtruehers.] 

— A CO. occupying a greylioimd ratw,- 
course on w'bich a totalisator was 
erocjtod, & tlie manager of tho totali- 
sator, were charged with contravonlng 
Betting Act, 18r»3, s. I, It was proved 
that persons lictting through the 
totalisator purchased vouchors costing 
28. each, which were marked with the 
name of the dog on which tho pur- 
chaser desired to bet. These vouchers 
reiirescnted tho stakos, & after the 
race the whole money staked was 
divided among the bookers of the 
\^nlng dog. under deduction of 10 per 
cent, to cover expenses : — Held : the 
purchasers of vouchers entered into 
tho betting transactions with each 
other, & not with tiie co. or the 
managr^r ; & the fact that a charge 
was made for the use of the totalisator 
& for the service of operating It did not 
involve the co. or the manager in a 
contravention of the sects, libelled. — 
i^TJRATHKHN V. SCOTflBH GRKYHOUND 
Racing Co., 11U30J S. C. (J.) 24.— 
SCOT. 

363 i. Wluii persons liahle to penalties 
— Iversons ** keeping ''—‘Servant in sole 
charge.}— Any person, whether servant 
or agent, or on his own account, who 
has for the time being the exclusive 
charge of premises. Sc who uses those 
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pretniscK for tho purpose of hotting, is 
guilty of keeping or using tho proinIseH 
as a commut) gaming hnuso under 
Gaming Act,. 19(»8, h. 4, even though 
ho is not the o\»iuiir, & the owner is 
lgur)rant of tho uso t/O which tho 
premlsoR were put, & though tho 
premises so used ar.’i only part of tho 

S remises of the owtier.- -Davih v. 
frjTTAU., [192!] N. Z. f.. R. Gr>.— N.Z. 

363 il. JAernsee of hotel Permit- 

ting others to nse premtHeH for hetting 
purposes.] — Dhkmcv v. Dick. 11928) 
V. h. U. 121: 11928] A. L. U. 02.- 

AUS. 

PART HI. SECT. 6. 

416 I. " l*rinting or knooHnglu cir- 
eulallr.g coupons " — Construction of 
Fooilnili netting Act. 1929 (c. h*2), ss. 1, 
2.J — (Jonmilsslon agents isHued a 
printed put)lica(inn containing coupons 
for use in pmdirting results t)f football 
matcheH Sc oiroriug money prizes. 
Apart t:om the coupons Sc. maM.erH 
ooimectod tberewlth the puper ctm- 
talued very Utile reading mat, ter, Sc 
tho majority of purehMsers houghi. it 
for the Bake of the coupons. 'I'he coni- 
inisslon agents wens convicted of 
knowingly prluUiig & clrcmlating cir- 
ciUars or coupoiie of a Wiady inoney 
football betting business i- It eld : the 
paper was a oiroular or coupon of the 
business of applts , Sc conviction sus- 
tninod. — Jamkhon v. Sinodaih, [1926] 
S. C. (J.) 1.— SCOT. 

■ti. *’ Hendipmoney foi/lhall hetting 
business " — Ncumiaents setUing vdth 
publishers ninnihly.] — (^oninilHMioii 
agents Issued a i»rinted i)ubllcation 
containing coupons for use in pre- 
dicting results of football maUihes Sc 
offering money prizes. Jt was issued 
to wholesale newsogeote, & distrlbutAsd 
by them to rf.»lail nowsagentH. who sohl 
It to the public. The wholesale Sc 
retail newsagents settled their acc.ount.s 
weekly ; the wholesale newsagent ran 
monthly accounts with the commlshlon 
a^iits, who paid the pnzcwlnnerK. 
TTio prize money was paid, nltliough 
the monthly accounts had not been 
settled : — Held : there was evidence 
on which tlto magistrates migitt hold 
that applts.* business was a n:udy- 
money footliall betting 1 ) 11 *^ 1110118 .- ■ 

; Jamebon r. Sinclair, 1192.'>1 8. C. (J.) 
1.— SCOT. 
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forecast of sine results, but no money was 
to be sent with the coupons. Appits. were 
summoned for unlawfully publishing a coupon 
of a roady-money football betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that appits. 
had circulated coupons of a ready-money 
football betting business, & they convicted 
appits. : — Held : the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be adlrmed. — S uttle v . Cress- 
well, [1926J 1 K. B. 264 ; 96 L. J. K. B. 367 ; 
134 L. T. 144 ; UO J. P. 3; 42 T. L. R. 76 j 
23 L. G. K. 095 ; 28 Cox, C. C. 94, D. 0. 

Annotations : — Apld. Turf PuhUBhersv. Davies, 1192 7 JW. N. 
IWO. Expld. Leu{j: (.Sheffield Telegrapb) «. Sillitoe, {1929j 
1 K. II. Consd. Jlaker t». SUDtoo (1931), 47 T. L. R. 

416b. .] — Tuiip PuBLiSHEiis, Ltd. r. 

Davies, [1927] W. N. 190, D. 0. 

Annotation: — Apld. Lenir (Sheffleld Telegraph) v. Sillitoe, 
[1929] 1 K. B. 

415c» .]— Where a daily newspaper con- 

tained as one among its various features 
coupons in which the names of football teafns 
were set out, die the public were invited' to 
forecast the winners of matches in which 
the teams wei*e shortly to be engaged, the 
person wlio most nearly got the correct results 
i‘Qceiving a prize: — Held: the proprietors 
& publishers of the ? ewspaper wore guilty 
of an offence under sect. I of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one the same issue of the 
newspaper. — S ir W. O. Lbng & Co. 
(SIIEPPIEI.D Telegraph), Ltd. v. Sillitoe, 

1 1929] 1 Iv. B. 366 ; 98 d. K. B. 262 ; 140 


L. T. 500 ; 93 J. P. 26 ; 46 T. L. B. 94 ; 72 
Sol. Jo. 810 ; 28 Cox, C. O. 598, D. 0. 

415d. Prizes of indeterminate amount.] — 

Appits. were the promoters of a scheme by 
which working men were invited to forecast 
the results of football matches & pay an 
entrance fee of one penny with each forecast. 
Prizes of an amouni; at the discretion of the 
promoters were awarded to the senders of 
the most correct forecasts : — Held : the fact 
that the amoimt of the prizes was indeter- 
minate was immaterial, & appits. were rightly 
convicted of circ^lating coupons of a ready 
money football bettiii^ business, contrary to 
the Ready Money Football Betting Act, 
1920 (c. 62). — Baker v, Sillitoe (1931), 
146 L. T. 636 ; 96 J. P. 182 ; 47 T. L. R. 632 ; 
29 L. G. R. 621, D. C. 

422. Add, Annotation: — As to (1) Apld. R. v, 
Dixon, Southampton Justices, Ex p, Porteous 
(1929), 142 L. T. 697. 

423. Add, Annotation: — As to (1) Refd. Pointon 
V, Cox (1926), 136 L. T. 606. 

424a. Information under Licensing Consolida- 

tion Act, 1910 (c. 24) — Form of conviction.] — 
An information was preferred against applt. 
under -sect. 79 (1) (6) of the above Act for 
that he, being the holder of a justices’ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1863 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1863 (c. 119), 
was alleged : — Held : applt. was entitled to 
the precise infoimation to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1863 (c. 119), & the 
decision of quarter sessions was right. — 
Pointon v, Cox (1926), 136 L. T. 606 ; 91 
J. P. 33 ; 43 T. L. R. 175 ; 26 L. G. R. 101 ; 
28 Cox, C. C. 308, I). C. 


Part IV. — Lotteries. 


434. Add^ Annotation : — Refd. Kersloke v. Knight 
(1926), 133 L. T. 606. 

443. Add, Annotations : — ^Apld. Howgate v, Ralph 


(1929), 141 L. T. 512. Refd. Kerslake v, 
Knight (1925), 133 L. T. 606. 

449. Add, Citations .—94 L. J. K. B. 919 ; 133 


PART 1X1. SECT. 7. 

b i. Lottery <£* Gaming Act 

AmaulmeM Act. 1U21, a, 14.1 — Holmes 
V. ALUJHUBOH. [1020] S. A. S. R. 256.— 

AUS. 

I, ii. .] — Lampard V , West, 

[19261 S. A. S. R, 293.— AUS. 

b iii. Similar trmisactuma on 

ottkCT days — Admiaaible .] — Pincubkok 
r. Glbeson, [1926J S. A. S. R. 37U. — 
AUS. 

0 i. .] — Paterson v, 

MArpilKRSON, [1924] S. C. (J.) 3«.— 
SCOT. 


0 ii. Right to open 

cloaed eneelopea,] — Held: the special 
warniut under Bcttlug Act, 1853, a. 11, 
entlMod the police to ooeu postal or 
other oouimunioutious fouDd on the 
preintsoB. although contained in closed 
envelopes, for the purpose of ascertain - 
ins whether tbo; contained dooumonts 
I'clating to bottiuR, — Strathkrn v, 
Benson, [19251 S. C. (J.) 40.— SCOT. 

421 i. Power of arrest,] — Police, 
having obtained a warrant to enter a 
Htal.le (number 4), vs^atohed the stable 
for u period of twenty mlnnteH, during 


which it was visited by about twenty 
men. six of whom carried what 
appeared to be betting slips in their 
hands. On the poUoe approaching the 
stable, accused, who hsm been in the 
stable all the time, can into a neigh- 
bouring stable (number 3), one of them 
carrying a bundle of betting lines. 
The polloe took them back into stable 
number 4, where they wore searched 
& taken into custody, 8c the money 
found on them was seized. The 
accused were convicted 8c sentenced : — 
Held : the escape of the aocused with 
their papers from the premises to which 
the warrant applied Sc the fact that 
they were thereafter taken back by the 
police to these promises did not render 
the subsequent arrest 8c seizure illegal 
under the warrant. — Morris v, Lang- 


muir, [1929 J 8. O. (J.) 103.— SCOT. 

h I, Joint complaini — One 

defendant calling no evidence, fmt «rUA- 
ing to give eviaenee for co^aefendant — 
Mode of trial, 1— Ho jjcks v, Allohurch, 
[1926] S. A. S. R. 255.— AUS. 

•p. Appeal — Prineiplea on which 
court ods.)— R. v. Smith (1926). 37 
B. C. R. 248.— CAN. 
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PART IV. SECT. 1. 


d i. .] — Power v, Oannifp 

(1859), 18 U. C. R. 403.— CAN. 


d ii. .1 — Llotd V, Clare 

(1862), 12 O. P. 320.— CAN. 

h 1. .] — The accused, who 

was the agent of a cigarette oo. at 
Belfast, published a pamphlet advertis- 
ing a prize of Rs.5 which could be 
automatically obtained by purchasers 
of Park Drive cigarettes. Aooused sent 
ten currency notes of Hs.S each to the 
manufacturers of Park Drive cigarettes 
at Belfast, who put each note in a 
packet of cigarettes, mixed those 
packets with other packets which 
contained no notes, 8c sent them out to 
accused in India. Oo a prosecution 
of accused under second port of Indian 
Penal Code. s. 294a : — Setd : the 
scheme published by aooused for dis- 
tribution of prizes by lot or chance 
amounted to a lotted. — Emperor v, 
Vaziraixt (1928), 1. L. R. 53 Bom. 57. 
— IND. 


n i. Bonds in series — Payment 

not dependent an knowledge or sldU ,] — 
In a prosecution for a oontraveotion 



Tol. XXV.-~Oatnmg and Wagering. Oaaes 449— 464b. 


L. T. 606 ; 89 J. R 142 ; 23 L. G. R. 674 ; 
28 Cox. O. 0. 27. 

451a. Lotteries authorised by Act of Parliament- 
Must be Parliament of United Kingdom.] 

The exception in Ix)tUirie8 Act, 1823 (c. 60), 
s. 41, which prohibits the sale of tickets in 
any lottery, “ except such as are or sliall be 
authorised by this or some other Act of 
Parliament,** does not include a lottery 
authorised by any body other than the 
Parliament of the United Kingdom. — R. v, 
Bboistrab of Joint Stock Companjrs, 
Exp, More, [1931] 2 K. B. 197; 100 L. J. 

K. B. 638; 145 L. T. 522 : 95 J. P. 137; 17 
T. L. R. 383 ; 29 L. G. R. 452, C. A. 

462. Add, Annotations : — Consd. A.-G. v, Walker- 
gate Press, Ltd.; A.-O. v. Bloomfield; A.-G. 
V. Carlton (1930), 142 L. T. 408. 

462a. Liability of individual 

directors.] — (1) Liability under above sect, 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter lias not actually proceeded to a 
lottery. 

(2) A limited co. is not liable to tho penal- 
ties prescribed by above sect., but diiectors, 
who have ii/- ucd a proposal jointly with a 
limited co-, i re liable. They are, however, 
liable only for one penalty between them in 
respect of each offence committed. — A.-G. 
V, Walkergate Press, Ltd. ; A.-G. i’. 
Bloomfield ; A.-G. v. Carlton (1930), 142 

L. T. 408 ; 94 J. P. 90 ; 40 T. L. R. 177 ; 
74 Sol. Jo. 100 ; 28 f.. G. R. 235 ; 29 Cox 
C. C. 08. 

464. Add, Annotation ; — Apld. Ranson v, Burgess 
(1927), 137 L. T. 530. 


464a. .] — A printer printed & sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lotG>ry was then in existence. 
T1 o purpose was that the purchaser should 
institute A; carrv on a lottery by means of the 
tickets, by reselling them singly &; providing 
out of the proceeds a prize for the holder of 
the winning ticket. Tho printer took no 
further interest, financia) or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set : — Held : 
the printer was properly convicted of publish- 
ing a proposal or scheme for the sale of tickets 
or chances in a lottery contrary to the above 
sect. — Ranson v, Burgess (1927), 137 L. T. 
530 ; 91 J. P. 133 ; 43 T. L. R. 661 ; 25 
L. G. R. 378 ; 28 Cox, 0. 0. 426, D. O. 

! Annotation /--Polld. A.-G. n. VValkorgato Prc^ss, litd. ; A.-O, 
V. Rhu>mnelU ; A.-O. v. Ovltim (19:t0), 142 h, T. 408.. 

464b. Distribution of circulars advertising 

lottery.] — Resp. employed canvassers to call 
from house to liouse, inviting persons to 
undertake to buy tea from her regularly. 
Uach w'eok the canvassers carried with them 
handbills which declared that : “ To adver- 

tise our famous tea we wdll distribute among 
<3ur customers cash giJ’ts of £3 &> £6,” as the 
purchaser bought one or two packets of tea 
per week. Thti circular continued : “ Each 
cusU)mer’8 name is enfered in rotation in 
our ledger cash gilts are paid out accord- 
ingly.” The narn<‘K A addresHea of new cus- 
tomers w ere entered in the ledger in the exact 
order in whicli they had been obtained, the 
list of one canvasser's cush)inors on his return 
to the ohice being couipietely enU^rcul before 
that of the next was begun. Resp. awarded 


of Lotteiles Act, 1828, it whh eshibltehed 
that tho proTuoters had fonnod A put 
into executioui a sclioine for tlio Bale 
of bonds, each of which ouUtlcd the 
holder on certain condltirmw to 
To qualify for this sum a part-iolpant 
had first to obtain a bond at tiio coeit 
of Is. either from the promoters or 
from a friend. This wns tho panmt 
of a family of bonds vvhieh was brouprht 
into oxistence by a process of sul>- 
sales. Tho holder of tlie pai'cut bond 
had to buy from the promoters four 
bonds for 3s. & to Hell them to four 
friends for Is. each. These four bonds 
were the first generation, 6c each of tiie 
four holders of them had to repeat the 
same process, thus bringing the second 
generation of Bixtccii bonds liit-o 
existence. The jurocess had to bo 
repeated until the sixth generation 
of 4096 bonds had come Into existence, 
making, for the complete serleH, 5461 
bonds. On the ooourrenoe of this event 
the bolder of tho parent bond became 
entitled to £150. Not only was each 
individual bond a member of a family 
of bonds, but it could Itself become the 
parent of a new family, 6c the holder 
of it was entitled to £150 as soon as its 
sixth generation was completed : - - 
Hdd: the scheme was a lottery, in 
respect that the occurrence of tho event 
upon which payment foil to be made 
could neither be approximately pre- 
dicted nor materially Infiuenced by the 
exercise of any knowledge, experience, 
art, or skill on tke part of the bolder 
of the parent bond. — Barnes v, 
Strathkrn, ri929J S. C. (J.) 41.— 
SOOT. 

p 1. Not dependent on 

skill alone ,] — The chance, which the 
prohibition in Criminal Code aminst 
lotteries & other species of gambling, 
has in contemplation is the chance or 
risk which the competitor is taking. 
Therefore, In a case where ho Is required 
to eethnate a number, the prohibition 


ap;>lfch u<.U.s.w tho correct numl>or can 
be awcertHmcil by skill alone without 
any element o'* ebnncc, oven though 
tho 11 umber to be est.iiiiat<Ml in an 
octually exlnling nniabor ut the time 
t.ho estimatt) is made. — It. i>. Jhwin, 
U. V. Long. 11928] 4 J). L. It. 025 ; [1 928] 
2 W. W. H. 5U7 ; 50 Can. ( Vim. Cun. 
J'jO: 23 AJtu. L. K. 506. CAN. 

b fj). 454) i. CoTuIuctiJiij suit 

cluhH.'’] — l/eld : a violation of (yrluilual 
Code. H, 230 (e) (d).~ K. v. A. I). 
MURUAY 'J’AiLOitiNO, Ltp., 11925] 3 
W. W. It. 18:; ; 44 Can. Crim. Coh. :MC. 
- -CAN. 

b (p. 4fi4) ii. Olub distributinff 

“ chances ** /or prizes tcifA menhership 
cards ,] — Held : a violation of Olminal 
CJodo, H. 236.— It. V. Gratton ((Jrit.) 
(1926), 46 Can. Ciira. Cas. 41. — CAN. 


b (p. 454) ili. Giving p^trehaserH 

of goods iickeis for cUd} — Club diS' 
trih^ding prizes.] — UOd : a violation of 
Criminal Code. s. 236. — It. v. Uopkriuk 
(O nt.) (1926), 45 Cun. CMm. Cos. 110. — 
CAN. 

b (p. 454) iv. — .1---A 

firm of tailors gave each of its customers 
on the weekly payment plan the 
privilege of Ixdng u m«imbcr of a 

cluh," each 'member of which had 
the chance wimA by week while the 
payments under Ids contract were 
uncompleted of having his name 
arbitrarily chosen by the management 
as the member to receive a receipt hii* 
the unpaid balance which entitled him 
to a suit at once, without further pay- 
ment: — Held: tho scheme was a 
lottery & the conducting of it a vlola- 
rJon of sect. 230 (1 ) (c) of tho Criminal 
Code — K. V. Harkibon, [1931] 1 

W. W. It. 621.— <IAN. 


b (p. 454) V. B. t). Unitep 

Profit Shartno System, Ltd. (Ont.), 
1927J 4 D. L. R. 619 ; 48 CJan. Grim. 
3as. 164. -CAN. 
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sq. Conducting lottery -tHuSlHcneg of 
evidence Firuling of tickets <1> y/ara- 
phcrnalia..] ' Where a charge Ih laid 
umler < Vimlnal Code, s. 236, evidence 
that tlcioitH ti, other parapberualla 
Bultchle for lottery purposoH were 
fonru] on the promines of tho af;cnued 
docK not amount to a privut fade case. 
- I{. I!. WoNO Sim, 119291 1 I). L. it. 
24 U; 51) (^an. ( Vim. Can. 231: 11928) 
3. W. W. It. 492.— CAN. 


PART IV. SECT. 3. 

Bt. Art unions — Wheiher exempt under 
Criminal Code., a. 236.) — It. v. LkHlasc 
(Unt.) (1926), 46 (Jan. Olm. Cos. 38.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 

q j, .] — imlts. conducted In 

public a series of games known as 
“ diiqcers" bagatelJ< Bystaudom were 
invited to take part in each game on 
payment of thrcept.ncc to dofts. Tho 
winner of a game received from deftu. 
the sum of nlnopcuce. & heoame 
entitled to join In tho next game with- 
out charge : — If eld : do/la. did not 
thereby " dispose of any “ proi»erty " 
within Police OfTences Act, 1915. 
«. 88 (b ). — Deklky V. MoEvoy, (19281 
V. L. It. 117 ; (1928] Argus L. U. 47.— 
AUS. 


8W. Sale of gandtling dmnee.] — A vio- 
Jatlon of Oriminttl Code, s. 236 (b), may 
be proved, although there is no evldonce 
that at the time of the sale of tho devise 
in question, e.g., a punch board, theie 
was a conscious arrangement between 
the buyer & sellrr that some property 
would bo dlsp'wod of by chance by 
means of the <ievlce, Tho essential 
Inquiry is, what is tho purpose or 
known intended use of tho device. — 
n. n. Hkise. (10261 1 D. L. 11. 6C ; 
(19251 3 W. W. It. 724.— CAN. 
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her bonus each week to the next customer 
whose name was on the list after that of the 
customer last tp receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to bujr the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was i^ted in one 
of the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,920 by way of bonus gifts. Applt., 
a superintendent of police, preferred an 
information against resp., charg^g her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act of Parliament, contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 


of chances in a lottery ; — Retd : there were 
no materials to justify the magbtrate in so 
holding. The case must be remitted to him 
with the direction to convict. — ^H owgatb v. 
Balph (1929), 141 L. T. 512 ; 93 J. P. 127 ; 
46 T. L. R. 426 ; 73 Sol. Jo. 253 ; 27 L. G. R. 
432 ; 28 Cox, C. 0. 633, D. O. 

4^6a. ** Shall be deemed to be a rogue & vagabond ” 
— What must be proved — ^Lotteries Act, 1828 
(c. 60), s. 41.] — \^en a person is charged 
under Lotteries Act, 1823 (c. 00), s. 41, with 
selling tickets in a lottery it is not necessary 
to show that he has the “ status or “ mode 
of life ” of a rogue Sd vagabond. The effect 
of the section is that any person selling such 
tickets is to be punished as if he were a rogue 
& vagabond. — P rothero v. Watson (1931), 
145 L. T. 643 ; 96 J. P. 184 ; 47 T. L. R. 627 ; 
75 Sol. Jo. 629 ; 29 L. G. R. 528. 


Part V. — Races and Racecourses. 


472. Add, Annotation : — Refd. Weddle, Beck v. 

Hackett, 11029] 1 K. B. 321. 

479. Add. Annotation : — DIstd. Ellesmere t>. Wal- 
lace, [1929] 2 Ch. 1. 


483. Add. Annotation : — Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

484. Add. Annotation : — Refd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 


Part VI. — Competitions. 


496. Add. Annotation : — Distd. Suttle v. Creaswell 
(1925), 42 T. L. R. 76. 

497. Add. Annotation : — Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

498. Add. Annotation : — Apld. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

601. Add. Annotation : — Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

502. Add. Annotation : — As to (3) Refd. Greenberg 
V. Cooperatein, [1920] Ch. 657. 


504,a. Determination of order of popularity of 

specified articles.] — The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competitiem in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 


PART V. SECT. 1, SUB-SECT. 3. 

•y. Coursina — Use of mechanical hare 
— Whether within Oaming rf* Betting 
Act. 1012, R. 7.] — Heap, attoudofl a 
llconRod raeccoiirso on which a sport 
conslstlner or the pui'sult of a mochanical 
hare by dojcH was held, & made beta 
on several of the dogs. lie was charsred 
before a mafirlstrate with an offence 
under above siHJt., & the magistrate 
hold, as a matter of law, on the cadence 
before him, that the pursuit of a 
meohanioal hare by dom was “ cours- 
ing ” within above sect., & dismissed 
the information : — HeUi : tbo pursuit 
of n meohanioal hare by dogs wae not 
*• coursing ” w'itbin above sect., & 
the determination of tbo magistrate 
was erroneous in point of law. — 
Kbi.ro t*. McLaohlan (1928), 28 

S. It. N. S. W. 510 ; 45 N. S. AV, W. N. 
143.— AUS. 

PART V. SECT. 8. 

484 i. Finality of decision — Absence 
of final decision,] — Where a challenge 
oup, to be won In a bicycle race between 
oompoting clubs, was held by trustees 
under an Instrument of trust, by which 
all arrangoments pertaining to the 
course, race, protests 3c matters ** con- 
nected with the welfare of the oup ** 
were to be decided by tbo trustees 
according to oertaln rules, the ct.. 


upon the more allegation of fraud, & 
before any decision of the trustees, 
refused to:oxercl 80 Jurisdiction restrain- 
ing the trustees from parting with the 
oup to an alleged winner under protest, 
upon the ground that one of the win- 
ning riders did not go round the course, 
that being a matter of faot for tbo 
decision of the trustees. — Koss v. Ork 
(1894), 25 O. 596.— CAN. 

484 II. Appeal to committee of 

Turf Chib — Powers of cornmittee .] — 
Montgomery v. Lee Steers (192G), 
29 W. A. L. n, 70.— AUS. 

PART VI. SECT. 1. 

d i. Receipt of money with 

coupons — Whether offence under Street 
BctHng Act.] — ^In a oomplalnt under 
Street Betting Act, 1906, it was proved 
that accused received in the street 
from various persons a large number of 
slips accompanied by sums of money. 
The slips were odd pieces of paper, 
upon each of which were written the 
names of at least one group of eight 
football teams, to which was added a 
name, number or other symbol, for 
identifying the sender of the slip. 
Accused did not submit lists of footbml 
teams for the purpose of selection, 
the names of such teams being selected 
by the senders of the slips from lists 
of teams advertised or reported in the 
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public press to play on the Saturday 
following the date on which the slips 
were received by accused. The teams 
selected were those which the senders 
of the slips predicted would be winning 
teams on that Saturday. Along with 
each slip was sent Is., the imderstunding 
being that, after the results of the 
matches were puiilJshed, accused would 
examine the forecasts made, & there- 
after would deduct from the money 
received a sum in name of commis^on, 
& hand over the balance to the person 
sending in the correct forecast if only 
one forecast was correct, or, if moro 
than one forecast was correct, an equal 
share of such balance to each of the 
sen dels of correct forecasts. If no 
correct selection was sent in, there 
was no distribution, ^ the whole 
contributions were carried forward to 
the next week ; which procedure was 
repeated until a correct forecast w'os 
made, or until the end of the football 
season arrived, when if there had been 
no correct selection received, the 
money in band, less a commiaBion to the 
aocus^, was distributed among those 
who hod sent it : — Held : acourad was 

S in betting transactions & was 
of an offence under Street 
Act, 1900. — Ykudall V. 

McQtTTLKlK, 1 1928 J S. C. (J.) 54. — 
SCOT. 
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but each entrance form had to be accom- 
panied by part of a bag or wrapper from one 
of the named articles : — Held : since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was material on which a magistrate was 
justified in finding that the result depended 
entirely on chance & in convicting the ; 
advertising managci* of the promoters of an | 
offence under Lotteries Act, 182.3 (c. 60), s. 4 1. 

. _HoBBS r. Ward (1929), 93 J. P. 163 ; 4.5 
T. L. R. 373 ; 27 L. G. R, 410, 1). C. 

dmiotntion : — Folld. CLallis v, Warrcnder (11)30), U4 L. T. 

437. 

504b. Determination of order of popularity of ! 

theatrical rdles.] — Resps. sent to inembcrs of ; 
the theatrical profession & to persons whose' ; 
names appeared in “ Who’s Who books j 
10a. tickets in a “ Grand National Mutual 
Subscription Fund in aid of the Ellen Terry ! 
Memorial Museum ” with a request to sell i 
the tickets among their friends & return the 
counterfoils & money by a certain date. An 
accompanying circular explained that 25 per 
cent, of the money subscribed would bo 
devoted to t ae museum & that the remaining 
75 per cent, would be distributed “ in sucb 
manner as tae organisers in theii' al)8olute 
discretion shall think fit,” but that £20,000 ' 


would be distributed in prizes. It was 
apparently originally contemplated that the 
money should be used for a sweei>8takG on 
the Grand National horse race, but owing to 
a communication from the police there was 
substituted a scheme whereby subscribers 
wore invited l-o place in order of popularity, 
as shown by the general votes of tlie com- 
petitors, ten r6h^s played by the late Dame 
Ellen Terry : — Held : the scheme was a 
lottery. The fact tliat the original books of 
tickets were sent only to members of the 
theatrical profession & pei-sons in “ Who’s 
Who ” did not so limit the class of com- 
petitors as to rcMider it possible by any 
element of skill to arriv'o at a reasonable 
forecast of bow they would vote ; esi)ecially 
;»s they might be expected tt> sell many 
tickets to persons outside those two cate- 
gories, BO that the compidition was in effect 
t)pou to the public. — ('iiAi.Lis v. VVahuendisu 
( 1930). 144 L. T. 437; 95 J. F. 39; 47 
T\ L. H. 123 ; 29 L. G. H. 109 ; 29 ('ox, G. 0. 
251. 

505. Add. Annohii/'cn/ ; -Apld. Hobbs v. Wirnl 
(1920). 93 .1. P. 103. 

506. Add. A iinotaf ion : D\sid, lb>l>bs r. Ward 
(1929), 93 J. I*. M»3. 
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GAS. 


Part li. — Lands and Works. 


10. Add. Ciiationa 04 L. J. Ch. 382 ; 133 L. T. 
505 ; 89 J. P, 177 ; 23 L. G. R. 525. 

15a. Country road.] — The word 

“ street,'* as used in Gaswor^ Clauses Act, 
1847 (c. 16), 8. 0, is not necessarily confined 
to what is ordinarily known as a sti*eet, & 


over which there is a public right of way. 
A country lane with certain residences 
abutting upon it may be a street, although 
it has not been dedicated to the public & no 
public right of way exists. — Davies v. Ripon 
COBPN., [1028] Ch. 884 ; 97 L. J. Ch. 479 ; 
139 L. T. 036 ; 92 J. P. 153 ; 26 L. G. R. 530. 


Part III. — Supply of Gas. 


31. Add. Annotation : — Refd. Scammell v. Hurley, 
[1920] 1 K. B. 419.. 

37. Add. Annotation : — Refd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

40. Add. Annotation : — Distd. Granger v. Soutji 
Wales Electric I’ower Distribution Co., [1931] 
1 Ch. 651. 

51a. Duration of a^eement to supply — Power to 
terminate.] — In 1906 a co. was incorporated 
by statute* to supply ga. in a certain area in 
tJie place of a limited to., & by sect. 7 the 
statutory co. took the benefit of all contracts 
engagemenfs of tlie limited co. which had 
been sujiplying gas to tlie defts., an iu*ban 
council, for j)ubJic lighting. In 1909 the co. 
entei‘(J(l into an agreement under .seal with 
the council in which it was recited that before 
tlie passing of the Act “ it was agreed by & 
between the ])rcdeccssors of the gas co. & the 
council that the agreement then in force for 
public lighiing should continue t-o remain in 
force binding on both parties until 

the council should determine the stime,” & 
tlmt “ it has been deemed desirable by the 
said parties hereto that the terms of the said 
agreement for the jiublic lighting shall be 
set out as hereinafter mentioned.” By the 


operative part of the agreement the co. 
agreed to light all the public lamps within 
the district “ from & after the first day in 
Sept, in every year up to the following fiist 
day of May inclusive ** on certain terms ; & 
provisions were made for increasing the 
number of lamps. There was no provi.sion as 
to the period for which the agreement was 
to run or giving either parity a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 (c) 
provided that new lanG^rns supplied by the 
CO. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, “ & if 
the said agreements be determined before 
the expiration of such period ** the council 
were U) pay for them. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. 31, 1927; — Held: liaviug 
regard to the recitals in the original agree- 
ment & clause 1 (c) of the supplementary 
agreement & to tiio nature of the contracts 
they were determinable, by notice. — Crediton 
Gas Co. v. Crediton Urban District 
Council, [1928] Ch. 447 ; 97 L. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. P. 76 ; 44 T. L. R. 369 : 
72 Sol. .To. 225 ; 26 L. G. R. 325, C. A. 


Part IV. — Protection of Property of Undertakers. 

62. Add. Armotaiion — As to (2) Refd. Brooke v. Bool, [1928] 2 K. B. 578. 


PART III. SECT. 1. 

8X. Power io ru7i jtipes under hiahimy 
ifirouffh inunicipcUity—.No power io 
supply 7nunicipality—;^JHght of muitiri- 
paiity to sue for iUe^ supply .] — 
is’KisoN V. Dominion Natckal Gas 
Co., Ltd., 110311 2 D. L. R. 229.-- 
CAN. 

PART III. SECT. 2, SUB-SECT. 6. 

BR. Powers of tnuniHpality as under- 
taker — No poxjoer to surduirye for delay 
in payment .] — muuioipal uorpn., 
thoxitirli it may allow discomits for 
prompt pay moot for supplies of tyaa or 
electricity, cuimot suichaiife for delay 
In payniont imless It is given statutory 
antliorlty so to do, & no such authority 
at proseut exists. — N kison Cnv 


COKPN. V. BuaBKiDOic, [1930] N. Z. 
L. H. 269.— N.Z. 

PART III. SECT. 2, SUB-SECT. 6. 

sb. liefusal U* pay increased rates — 
Riy/it to cut off gas.] — Held: Natui-al 
Gas Couservatioii Acta, 19*21 (c. 17), 
& 1922 <c. 23), wore valid. — Sandwich 
V . Union Natural Gas Co. (Ont.), 
[19*251 4 D. L. H. 79.5 ; affg., [19261 2 
D. L. R. 707 ; 56 O. L. R. 399.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

62 i. Gas nmiti — Da7naye by sub- 
sidence.] — A gas oo. oxiened a street in 
a city laid down a gas main. The 
city oorpn. oonstructod an under- 
ground drain, A, by reason of a sub- 


sidenco of the drain, the gas main was 
broken. The co. opened the street & 
I repaired the gas main &. the corjjii, 

I reinstated Ihe drain & roadway. In an 
! action by which the corpn, sought to 
1 i-ocover from the co. the cost of such 
j-eirmtatement, the by oountorclaim 
sought to recover from xho oorpn. the 
cost of repaiiing the gas main ; — Held : 
the liability of the coipn. for the 
damage to the gas mam depended 
upon negligence in the exercise of its 
statutory powers causing unnecessary 
damage to the co., & the onus of proving 
such uegligcnoc had not been dis- 
• charged by. the co.— Metropolitan 
Gas Co. v. Melbourne Corpn., [1925J 
V. L. R. 132; 35 0. L. II. 186; 31 
Argus 1j. R. 25. — AUS. 
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V<rt. XXV.— Gas. Cases 99— 12S. 

Part V. — Negligence and Nuisance. — Liability of 

Undertakers. 

99. Add, Annotaiion : — Refd. ShelUolcl Oorpn. v, Kitflon, [1920] ’2 K. H. 322. 


Part VIM. — Gas Supply In the Metropolis. 

114, Add. A7tnoiation : — Consd. A.-G. v. County of I bury & Fordingbridge Distrust Drainage 

London Electric Supply Co., [1920] Ch. 5-12. Board u. Southern Tanning Co. (1020), Ltd., 

125. Add. Amiotation : — As to (1) Consd. Satis- I [1927] 2 K. B. 500. 


PART V. SECT. SUB-SECT. 1. — B. q i. During installation of gas htuh eo. wore liable. — Oonsumeus' Oas 

Q. For “ Escape of gem from gas main *’ connections Destruction of buildings by Co. w. H., [ 1927 ] 1 1). L. 11. 504 ; [1920J 

** Escape of gas— ‘From gas main." fire following ejrpUmion.]~-lIeld : the 8. C. K. 709. CAN. 
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GIFTS. 

Part I. — In General. 

10. Add, Annotation : — Refd. Wimbledon & Putney Commons Conservators v, Tuely, [1931] 1 Oh. 190. 


Part II. — Capacity to Give and to Receive Gifts. 


17* Add. Annotation : — Refd. Wimbledon ^ 
Putney Commons Conservators v. Tuely 
(1930), 47 T. L. H. 17. 

19. Add. Annotation : — Apld. Wimbledon & 
Putney Commons Conservators v. Tuely 
(1930), 47 T. L. Jl. 17. 

19a. .]— It is within the powers con- 

ferred upon the Wimbledon & Putney 
Commons conservators (a corpn. constituted 
under the provisions of the Wimbledon & 


Putney Commons Act, 1871) to pay pensions, 
annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — Wimbledon & Putney Com- 
mons CONSEBVATOllS V. TUELY, [1931] 1 Oh. 
190 ; 100 L. J. Ch. 77 ; 144 L. T. 310 : 47 
T. L. R. 17 ; 74 Sol. Jo. 819 ; 29 L. G. R. 
78. 

20. Add. Annotation : — Refd. Deiichar v. Gas 
Light & Coke Co., [1925] A. C. 091. 


Part Ml. — Gifts inter vivos. 


26a. Gift for public purposes — Whether formalities 
for compulsory acquisition apply.] — The 

formalities required for whe exercise of the 
compulsory powers pvon by statut-e for 
taking land for public improvements have 
no application U) the cose of a voluntary 
gift of land. — Michaud v. Montkeal (City) 
(1923), 92 L. .T. P. C. 161 ; 129 L. T. 417, 
P. C. 

54a. .]— Declarations by an intestate, that he 

meant tliat a person with whom he resided 
should have his furniture effects for what 
he owed her : — Held : sufficient to entitle 
such person to take, & retain possession of 
the property. — Royston v. Hankey (1833), 
3 Moo- .te S. 381. 


69. Add . Ciiationa: — auh nom. Binion i>. Stone, 
Preem. Ch. 169 ; Nets. 68. 

73a, .]-~Anon. (1067), Freem. Ch. 128 ; 

22 E. R. 1104. 

735. .] — Shales v. Shales (1701), 

Freom. Ch. 252 ; 1 Eq. Cas. Abr. 382 ; 22 
E. R. 1191. 

77. Add . Annotation : — Refd. Re Carroll (J. M.), 
[1931] 1 K. B. 317. 

83a. .] — When a father purchases 

property with his own money, & takes a 
conveyance in the name of his son, the 
law presumes it to be an advancement for the 
son, <te not a trust for the father. Those who 
allege that it is a trust are bound to prove 


PART I, 

2 i. EaaerUials of gift — Transfer of 
property — InUtUionalorie insiifficierU.] 
jAttViH V . Jarvis, H92«1 3 D. L. R. 
897.— CAN. 


PART 111. SECT. 1, SUB-SECT. 1. 

b 1. .1 — MoMurohy h. Stbwart 

(Alta.), 11920) 3 D. L. R. 448 : 11920) 
2 W, W. R. 403.— CAN. 

sb. Purchase by father for pupil 
daughters- — JHsposiiion dt regudratiem 
in daughters’ ruuncs.} — Held : t)io 
father )iad mmlo a ceniplote & 
ettooUve donation. — Linton v. Inland 
Rkvenue Comis., [1928) S. C. 20lr; 
13 Tax Gas. 448.— SOOT. 


PART 111. SECT. 1, SUB-SECT. 2.— 
B. (a). 


C i. .] — Dickson v. Chamber- 

land, [1927] 2 D. L. R. 429 : [1937) 
1 W. W. R, 794 ; 22 Alta. L. R. 393.— 


CAN. 

sd. IVhat amounts to — Conduct 


recognising right of donee .] — Griffiths 
V. Oarlrton (1927), 30 W. A. L. R. 1.— 


AUS. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (b). 

SS vi. - — .) — In an action of trover 
brought to reKTOvor the value of eight 


hundred seals alleged to have been 
wrongfully taken at the seal-fishery, 
it appeared that pltf. had found a 
quantity of Bea)s panned & flagged 
by one W., who bud abandoned them 
blinself, but had sent a inessagi^ to 
deft, that he might take the seals so 
left on the ice. Deft, proceeded to the 
locality where the seals wt‘ro & found 
that pltf. had taken some of them on 
board Ids vessel, had counted others of 
the paU'h, & was in the act of taking 
on board Ids vessel the remainder, his 
crew being then in chaufe. Deft. 
Ihon took charge of the remainder of 
the scjils & had them convoyed on 
board his own ve.ssel, & refused to 

F ermit pltf. to participate in the same, 
n an action by pltf. for the seals so 
taken the Jury found for pltf. : on a 
rule ni»i to set aside the verdict : — 
Held : there was a valid gift from W. 
to deft, such as would eause a legal 
trausfer of property ; &, further, it 
was in the power of W. to transfer 
property floating on the sea which ho 
Wl himself the pow'er to secure. — 
Doyle v. Bartlett (1872), 5 Nfld. 
L. R. 415 —NFLD. 

PART III. SECT. 1. SUB-SECT. 2.— 
B. (0). , 

61 i. Whether immediate gift intended.] 
— Oakland v. O'Reilly (1911), 44 
vS. C. R. 197.— CAN. 
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PART III. SECT. 1, SUB-SECT. 2. - 
B. (e). 

n i. To bank manager .] — The 

payee of a promissory note payable on 
demand left it with his hank for the 

f nirpose of liaving the interest on It col- 
ected. Subsequently he indorsed the 
note to his nephew & left it with the 
bank manager, telling him that he 
wished to collect the interest on It while 
ho lived & to have the note delivered to 
his nephew on his death, & the manager 
put tl)e note lido a laigo envelope in 
the bank which held documents 
belonging to the nephew : — Held : 
there had been a complete gift inter 
vims of the note. — Dickson v. 
Chambkrland, [192C1 3 D. L. R. 76.5 ; 
I192G1 2 W. W. 11. 570 ; 22 Alta. L. R. 
270.— CAN. ^ 


PART III. SECT. 2. 

MX. .] — Before it can bo said 

that Influence which a donee is found 
to have had with his donor was such 
as to justify the ct. in setting aside the 
gift, under the doctrine of presumed 
undue influence, it must appear that 
the relations between the donor & 
donee were such that the latter was 
under some duty to advlso or manage 
for, or look after the Interest of, the 
donor. — Bradley v. Crittbnden, 
[19311 2 D. L. R. 961 ; rewti., [19311 
2 W. W. R. 669 ; 4 D .L. R. 384.— CAN. 
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it, & the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
circunastances. Testator lias transferred pro- 
perty into the names of his sons : — Held : they 
were advancements, but there bein^ doubts 
as to his solvency at the time, inc^uiries were 
directed on the point. — Christy v. Courtenay 
(1849), 13 Beav. 96 ; 51 E. Tl. 38. 

Conad. Batstonc v. Salter (1874), L. R. 19 Eq. 

88a. Business In son’s name — Receipt of profits 
by father — Presumption of advancement.] — 

Lewis & Bardeii v. Piczenick (1030), 74 
Sol. Jo. 107. 

103a. .] — lie CoLUTNSON, Collinson «>. 

OOLUNSON (1853), 3 Do G. M. & G. 409 ; 21 
L. T. O. S. 234 ; 43 E. B. 160, L. C. 

Annotation: — Consd. Rennet v. Bonnet (J879), 10 Ch. D. 

474. 

108. Add, Annolation : — Refd. Gopeekrist Gosfiin 
V, Gungapersaud Gosain (1854), 6 Moo. Ind. 
App. 53. 

119. Add, Annotation : — Refd. Lewis &; Barder v. 
Piczenick (1930), 74 Sol. Jo. 107. 

169a. .] — Berkley v. Ryder 

(1752), 2 Ves Sen. 633 ; 28 E. K. 310, L. C. 

171. Add. Annomiion : — Consd. Hh Wilkinson, 
Page V, Public Trustee, [1020] (^h*. 842. 

172. Add. Annoiaiion : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


173. Add. Annotation .-—Consd. Cohen v. Sellar, 
[1926] 1 K. B. ’536. 

174. Add, Annotation .-- Consd. Cohen v. Sellar, 
[1926] 1 K, B. 536. 

175. Add. Atmoiation : — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 530. 

175a. .] — (1) If a man who has 

promised to marry a woman, & has given to 
her an engagement ring in contemplation of 
mariiago, refuses without legal justitication 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semhle : if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fultU the conditions of 
the gift & to oiirry out her promise, she must 
return tiio ring. 

(3) Semble : if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring like gifts must ba returned 
by oaeli party to tluj other. — (UniKN v. 
Sellar, [19261 I K. B. 536 ; 95 Ti. J. K. B. 
620 ; 135 L. T. 21 *, 42 T. L. H. 409 ; 70 
Sol. .lo. 505. 

191. Add. Annotation — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 770. 

192. Add. Annotation : - Refd. C'oleshill v, Man- 
chester Corpn., [1028] 1 K. B. 776. 


Part !V, — Incomplete Gifts. 


206. Add. Annotation : — Dlstd. Iloya! Ex^ haiige 
Assce. v. Hope, [1028] CJh. 179. 

227. Add. Annoiaiion : — Overd. Re Swinburne* 
Sutton V. Featherlcy (192.5), 70 Sol. Jo. 64. 

228. For the paragraph in original volume sub- 
stitute the follo\^'ing paragraph ; — 

Non-payment due to suspicious signature 

— Subsequent death of donor.] — A lady, in her 
last illness, gave a clieque for £700 to a 
pei-son with whom she had lived for some 
time, & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 


donor died before the cliccpie could bo again 
presented r — Held ; the cheque not having 
been paid, there was no valid & effectual gift 
of the money to the donee . — lie Swinburne, 
St7iTON V. Featuerlfcy, [1926J 1 Ch. 38 ; 
95 L. J. ( h. 104 ; 134 L. T. 121 ; 70 Sol. .To. 
64, C. A. 

Compare original volume, p. 542, No. 292. 
259. Add. Annotation : — Dlstd. Royal Exchange 
Assce. V. ll()i>e, [1028] Ch. 170. 

268. Add. AnnolalionH Apld. Re Cornbcsi bfich, 
Saundorsun v. Jackson (1020), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, 1102SJ 2 K. B. 501. 


PART HI. SECT. 3. SUB-SECT. 3. 

113 i. Contrary intention of donor — 
Investments as trustee for daughters .] — 
HeM : the circumstances did not rebut 
the presumption that the uiouey was 
Intended as an advanccinout to the I 
children. — J ones v. Einnear (1882), \ 
16 N. S. R. (4 R. & G.) 1.- CAN. j 

PART III. SECT. 7. SUB-SECT. 1. | 

Gift subject to condition — Whether i 
(tbsolutc gift dt condition void — Or gift j 
of life csfcge.l— A mjad Khan v. Ahhuaf i 
Khan (1929), 50 L. K. Ind. App. 21 :l - j 

iNn. 


PART III. SECT. 7, SUB-SECT. 2. 

172 V. . 1 — A present 

made by nn ensmged man t o his 
in view of maiTiogw, & intended for the 
use of both of them duHuer their court- 
ship & after their marriage, is rwmver- 
uble by his persoual representative 
where he dies before the inaiTiajpe Sc 
during the continuance of the eograffc- 
ment. — Sheppard v. Robinson, [1928 J 
3 D. L. R. 347 ; (1928) 2 W. W. R. 235 ; 
23 Alta. L. R. 461.-^AN. 


PART III. SECT. 8. 

187 i. Onvs of proof mi donee- f /rani 
purporting to he. for r.nnsuitrolio7i.\ - 
vVhere a eonvryunce or ijiIkc. 1m 
exproHsed to ]*e for valualde eoi\.sldcru- 
tlou, but the fact js tljat none wa^ ])aid, 
notliing i)ut tbe clearest evidence can 
avan to show that a Kift was Intended. 
W here there is nothing but the Instrii- 
incnt Itself l>eforo the ct. from which 
to draw coiiclnslons. it must he held 
to he the excJUhive & conclusive evi- 
dence of the contract betwce.n the 
parties.— J ohn Dtcehk 1*j,ow Co., 
Ltd. r. J’KTKits & .Sr^oiJN, fl929] 2 
1). L. H. J03; 23 S. h. IC 218; 1J928J 
3 W'. W'. Jt. 686." -CAN. 

PART III. SECT. 10, SUB-SECT. 2. 

•m. Gift of lami subject to mortgage. J — 
Where a fnllicr makob a grift of land to 
his sou, the pDfsumption Is that it la 
made subject to mtfgvs. which then 
uotoaliy exist agralnst the land, Includ* 
Ingr a rntgo. which had not been 
registered at tbe date of the grift. — 
Orenczuk V. Dounskt (Alta.), [19271 
3 W. R. 506.— CAN. 

29 


PART IV. SECT. 1, SUB-SECT. 1. 

h i. -MoitTON V. DuiaiiouHK. 

[19271 1 D. L. K. 1009 ; [1927] S. C. U. 
118.- CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— A. 

245 11. will not i>er- 

fect an incorni>l(!to gift.- .lAi^gnaa v. 
Hopkinh Sc Hockinh, 119.31 ] 2 \V. W. K. 
277 ; 3 1). L. K. 410.- CAN. 

PART IV. SECT. 2. SUB-SECT. 1. B. 

r 1. JJocanunt not completed- - 

,\-or proved io he docutneni made by 
dorurr . ) — llKiLi. v V. WooDW'OHTil ( 1 924 ), 
h\ N. B. n. 1,53.— CAN. 

PART IV. SECT, 2, SUB-SECT. 2. 

t I. .] — HovK,y V. 

Ficuudbon (1871), 18 (Jr. 498.— CAN. 

PART IV. SECT. 2. SUB-SECT. 3. 

c i. Jenkins & Brash v. 

Vulcan Ikon Works, Bray v. Vuixjan 
Iron Works (B.O.). [1927] 1 I). L. H. 
1099.— CAN. 
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269. Add, Annotation : — Retd« Jenkins v, Jenkins, 
[1928] 2 K, B. 601. 


276a. Incomplete gilt ol real estate .] — Be 

COMBERBACH, SaUNJDBRSON V. JACKSON (1929), 
73 Sol. Jo. 403. 


Part V. — Gifts mortis causa. 


286. Add. Annotation : — As to (2) Refd. Wilkes v. 
AUington, [1931] 2 Cb. 104. 

292. Add. Annotation : — Aa to (1 ) Consd. Be 
Swinburne, Sutton v. Featherley (1926), 70 
Sol. Jo. 64. 

294a. .] — Semble : when testator, 

in his lifettme,^ hands over to a person a sum 
of money, & directs him, out of it, to pay the 
expenses consequent on his 8ickne.s8, & in case 
of death, his funeral expenses, sucli money 
docs not pass under the wiU. — In the Goods of 
Toomy (1804), 3 Sw. & Tr. 602 ; 34 L. .1. 
P. M. & A. 3 ; 28 J. P. 824 ; 13 W. R. 100 ; 
104 E. R. 1393. 

303. Add. Annotation: — Ah in (1) Refd. Wilkes v. 
AJlington, [1931] 2 Ch. 104. 

307. Add. Annotation : — Refd. Wilkes v. AllingtoA, 
[1931] 2 t^h. 104. 

827. Add. Annotation : — Refd. Re Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 
64. 

330a. ,]—Ii€ While, Wilford v. While, 

[1928] W. N.'182. 

381. Add. Annotation: — Refd. He Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 64. 

337a. .] — Where testator, in his last illness, 

said ho wanted to leave something to 0., & 
then directed her father to get mtge. deeds 
out of a box in his room, & said he should 
give the deeds for 0., & handed them over to 
her father : — Held : the gift was a good 
donatio mortis causd, &. the donee was 
entitled to the money secured by tile deeds. — 
Re Patterson, Mitchell v. Smith (1804), 
10 L. T. 620 ; 10 Jur. N. S. 678 ; on appeal, 
4 Do G. J. & Sm. 422. 

847. Add. CUation8:-~m L. J. Ch. 204 ; 133 L. T. 
406. 

351. Add. Annotation : — Refd. Wilkes v. AUington, 
[1931] 2 Ch, 104. 

356a. Gift made In contemplation of death from 
Incurable disease Death from different Illness 
— Gift vaUd.] — A donatio mortis causd is not 


generally conditioned upon the donor dying 
from the same disorder as that from which 
he is suffering, & contemplates the prob- 
ability of death, at the time it is made. 

By a mtge. made in 1922 the widow of J., 
who was tenant for life imder his will, mort- 
gaged a farm to W., a brother of J., to secure 
£1,000 & interest at 5 per cent. The widow 
died in 1023, having appointed her two 
daughters, E. & X., exors. of her wUl. The 
mtge. contained no personal covenant for 
payment of the principal, & the mtgee. 
accepted interest at 3J per cent., reduced in 
1924 to 3 per cent. In 1924 W., who was on 
very friendly terms with his brother's family, 
gave the deeds relating to the farm, other 
than the mtge. deed, to E. &; X., to i-etain 
in their custody. On Dec. 11, 1927, W., 
who had since 1922 been suffering from an 
incvirable disease & knew that he could not 
possibly live long, called upon his nieces, 
who were aware of his state of health, & gave 
j them an envelope indorsed in his own liand- 

I writing : “ Deeds relating to X. farm to be 

I given up at death. W.," saying : “I have 

I brought this down for you ; put it away.'^ 

j After he had left the house the envelope 

! was opened, & was found to contain tlic 

mtge., which the nieces placed in their safe. 
On Jan. 23, 1928, W. died of pneiunonia 
foUowing a chill. In an action by his exors. 
for a declai'ation that the mtge. was a sub- 
sisting security & to enforce it : — Held : 
there was a valid donatio mortis causd by W., 
& a release of the mtge. to the two daughters 
of J. for the benefit of his estate. — Wilkes 
V. Allington, [1031] 2 Ch. 104 ; 100 L. J. Ch. 
262 ; 144 L. T. 745 ; 47 T. L. R. 307 ; 76 
Sol. Jo. 221. 

372. Add. Annotation : — Refd. Re Swinburne, 
Sutton V. Featherley, [1920] Ch. 38. 

399a. Donee with access to keys — Presumption 
of fraud.] — Simms v. Cox (1824), 3 L. J. O. S. 
K. B. 14. 


PART IV. SECT. 3, 

•p. Donor rcposseasing hiinsvlf of trans' 
frr li’ certificate of title — Before transfer 
reaififered.}— Registered owner of land, 
with intention of maklutf a gift of it 
to S., dolivered to the fatliei* of S. a 
transfer of the land to S. &. the duplicate 
certiflonte of title. He BUbsoqnently 
n'possossed liiiuself of the transfer & 
<H)rtilieate before S. had an opportunity 
I'ejfister the ti'ansfer which he 
destroyed : — Held : the inchoate gift 
to S. was effectually revoked St S. was 
not entitled to be recorded as owner 
of the land. — Smith v. Smith (1916), 
19 1>. L. U. 192; 31 W. L. R. (507 ; 
8 W. W*. l{. 1077.— CAN. 

PART V. SECT. 1. 

sr. Grounds for sriting asUie — Uiuhfc 
injlvence — Gift ly purimioncr to parish 
Bohan r. Wai.kkr, 11928 J 
4 B. L. R. 630.— CAN. 

PART V. SECT. 2. 8UB-*S£CT. 2.- A. 

»t. lieceipls issued to transferee of 


stock by Banks of England <Sr Ireland .) — 
Neither the receipt issued by the Bank 
of England to a transferee of India 
61 per cent, stock, 1932, which con- 
tained particulars of the considonstiou 
paid for the “ interest or share in the 
stock transferred,” nor the receipt 
issued l>y the Bank of Ireland to a 
transferee of 3 per cent, local loans 
stock, can be the subjeot of a donatio 
mortis cansd. — Be M‘Wby, Ryan v. 
Cashin & Cos'i'EiJA?, 119281 1. R. 486. — 


PART V. SECT. 2, SUB-SECT. 2.— 
B, (b). 

311 xxiii. .J — A domdio 

mortis cau.sd niay be luadu by the donor 
placing money upon deposit rooeipt 
in the joint names of himself ^ the 
donee. The handing of the deposit 
receipt to the donco is sufQcient de- 
livery, & a direction by the donor to the 
donee to make certain payments out 
of the money does not tn'widato the 

30 


f t. — F ayne V. Martin (1924), 69 
L. T. 14.— IR. 

I PART V. SECT. 2, SUB-SECT. 2.— 
i B. (f). 

} 341 i. Life insurance policy — Docu- 

I nieni deliocred to third party for donee .) — 
i Held : all the essential conditions of 
• a valid & effectual donatio mortis causd 
I had been established. — N elson r. 

I^UDENTIAL ASSURANOB Co., [1929J 
I N. 1.113.— IR. 

PART V. SECT. 3, SUB-SECT. 8.— B. 

374 V. .1 — The delivery by 

a -person in eodremis of the keys of his 
safe, ac^omi>aiiicd by the words, “ They 
load to everything I have gok every - 
thing I have* got is yours ” : — Held : to 
operate as a donatio mortis cavod of the 
; things iu the safe other than the money 
In a bank represented by a pass book 
found in the safe. — C usack t’. Day, 
(19261 3 D. L. R. 1028; [19261 2 

W. W. R. 715,— CAN. 
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GUARANTEE AND INDEMNITY. 


Part II. — Requisites of Guarantee. 


41. Add, Annotation : — Distd. Hardie & Lane v, 
Chilton, [1928] 2 K. B. 306. 

45. Add, Annotation : — As to (2) Retd. Re Lloyds 
Bank, Ltd., Bomze v. Bomze (1930), 47 
T. L. B. 38. 

83. Add, Annotation : — Refd. Hawkesworth v. 
Turner (1930), 40 T. L. B. 389. 


121. Add, Annotation : — Refd. Ilardic & hnjie v, 
Chilton, [1928] 2 K. B. 306. 

134. Add. Annoiaiions : — Refd. UaU v. 1. B. (Joinrs. 
(1926), 136 Ij. T. 759; Lcwi.s v. Oainmcll, 
I^ird & Co. (1929), 22 B. W. i\ (\ 110: 
Smith V. Union Castle S.S. Co., Ltxi. (1931), 
21 B. W. C. C>. 71. 


Part III. — Proof of Guarantee 


257. Add, Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

295. Add, Annotation : — Apld. Parr, Smith v. 
Messers (1927), 44 T. L. R. 18. 

308. Add. A nn(. ration : — Consd. National Sales 

Corpn,, lAi!. v. Bernard i, Bernardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

309. Add. Annotation : — Consd. National Sales 

Corpn., Ltd. v. ^Bernardi, Bernardi v. 

National Sales Corpn., Ltd., [1931] 2 K. B. 
188. 

810. Add, Annotation : — Apld. National Bales 
Corpn., Ltd. i?. Bernardi, Bernardi v. 

National Sales Corpn., Ltd., [1931 j 2 K. B, 
188. ! 
312. Add. Annotation : — FoUd. Nation^;* Sales j 
Corpn., Ltd. v, Bernardi, Bernardi v. 

National Sales Cori)n., Ltd., [1931] 2 K. B. | 
188. 


312a. Signature of drawer below that of third 
party Intention of parties considered.] 

Bills of exchange drawn the fvrdi'i* of thti 
drawer & accepted were indorsed l)y a third 
party with the intention of rendering himself 
liable if the acceptor did not pa 5 ^ They 
^^'C^e afterwards indorsed by t he drawer with 
the intention f)f completng them A making 
tliern enforceable against the third party 
if nec(issary, tlu' signatnro of the draw'er 
being placed bel(»vv that of the tliird pait/y 
on the backs of tTie l>i!lH. TIjc ticoepter not 
having paid the bills at) maiurity, th(^ drawer 
brought an aidion upon them against the 
third party as indorser : - -7/ /(/d ; he was 
entitled to recover, inasmuch as the fact 
that his signature, instead of being above 
was below that of the third party on the* 
backs of the bills was ni(u*(r inadvertence 
wJiicJi di<l not nullify t.he intentionK of tlie 
parties or alter the rights wiiich they would 


PART I. 


b i. Original disHnffuished 

from coHatmU corUract.] — He Thomson, 
[191271 2 D. L. R. 254 ; 60 O. L. R. 165. 

—CAN. 

13 i. .] — Tlio more fact that a 

f >articu]ar agreement may terminate 
n a liability for the debt of another 
does not niako it a guarantee instead 
of an indemnity whore the former is 
not its immediate or main object.— 
McPhebson V. Forlono, [ 1928] .3 
W. W. R. 45 ; 37 Man. L. R. 508.— 
CAN. 

■a. Dislingui^ied from direction to 
fumiiih goods on credit of principal .] — 
Gbasett tj. Hutchinson (1860), 10 
C. P. 265.— CAN. 


«b. THstingnished from novation of 
contract.] — National Pole & 1’reat- 
ING Co. V. Blue Kivek Polio k Tie 
C o. (B. O.), [19291 3 D. L. R. 63H ; 
rcvttd. on facts, [1930 1 .3 D. L. It. 996 ; 
43 B. C. R. 98.— CAN, 


I 


1 

I 


PART II. SECT. 1. 

to. Fidelity guarantee — Primary 
oblivion of principal.] — R. v. Black 
(Ont.) (1899), 8 Exch. C. R. 236.— CAN. 


PART II. SECT. 3, SUB-SECT. 2. 

44 ji, por henefli of third | 

jwrty.J — Where a married woman ; 
signs an instrument at the request of ; 
her husband, not for his benoilt, l^nt ; 
for the oocommodatlon of a friend or , 
relative of bis, the evidence necessary 
to prove that undue induenco was 
exeredised by the husband must be I 
much stronger than would be necessary ! 


had the wignaturo l)cen obtained for 
tJ)e husband's benefit. — WATKrNM 
(J. R.) Go. V. Nouicbt (Alta.), 11926) 
1 P. L. R. 526 ; [1928] 1 W. W. R. 150. 
—CAN. 


Par benefit of husband .] — 

See Husband & Wife, Nos. 1370 J, 
1370 i), post. 


PART II. SECT. 3. SUB-SECT. 5. 

I j. .1 MlLFH V. ZUCKKKMAN, 

[1931] 1 li. L. II. 448 ; affd., [1931 1 4 
1). L. R. 370. -CAN. 


PART 11. SECT. *, SUB-SECT. 1. 

85 vi. .] — CA^mnELL V. McThaac; 

(1873), 9 N. 8. U. (3 G. & O.) 287. — 

CAN. 

55 vif. — .) — It. had a euntra<;t 
with daft., the owner of a building, tr> 
do some work thereon. l*ltf«. HupplJed 
U. on erodit, with material for tfio 
work ; alleging a promine by, deft, 
to pav for th'. material if R. did not, 
sued deft. a>, upon a giiarantee, R. 
having hilled U> pay : — Held : thm; 
being nothing in the evidence to 
suggest that then; was any bargain 
with deft, that plt/s. would not register 
a jncchoidc’s lien on deft. *8 property, 
there was no consideration for the 
alleged promtso of deft.- -IOhskini:- 
>^mith Co, V. BoKDELKAir, 1192UJ 2 
l>. L. R. 877 ; 63 O. L. it. 621.- CAN. 

PART II. SECT. 4, SUB-SECT. 3.— A. 

sd. Agreement by hnilee to deliver goods 
to purchaser — Promise by vendor to 
indemnify bailee against loss if goo^ 
not according to contract.] — Held: the 
agreement to deliver, & not the delivery 


i 

I 

I 

I 


JlyoJf, formed Uu^ eoiiHideration for 
t)>e fueiiilHe t-o linlemnify.- -OuNNARD 
V. I'n^MMEK { 1 814 ), 4 N. B. U. (2 Kerr) 
418. - CAN. 

PART HI SECT. 1. SUB-SECT. 1. A. 

se. i'crftal agrecnieut of guarantee 
ur surdgHkip.l -Held : uiwuiforceablc 
bocaiihe of .Stat. FruiidH. - PoVl.i: v. 
M.'Kinnon, [19251 3 IJ. L. R. 334 ; 57 
U. L. Jt. 104. CAN. 

PART III. SECT. I, SUB-SECT. 1. B. 

fif. Proynise io guarantee, dividend 
fftor/.'.] — /frW ; net, a guarantee to 
which FrimlH, U. S. O., 1014 

(c. 102). H. n, MppUed. - Quan(T5 v. 
Buown, [19261 2 V). L. It. 824 ; .58 
O. B. R. 578.- CAN. 

PART III. SECT. 1. SUB-SECT. 2.- A. 

196 iii. - -.J Trrj-i'KU r. CtuivvK 

(1862), 15 N. S. IL (3 It. 6i G.) 261.— 

CAN. 

196 iv. — -.1 - Gaku ». Bank rir 
5IONTRKAI., 119291 ,3 l>. L. R. 51 ; 63 
O. L. B. .511.- CAN. 

sq. Hejirtsentalions toiihin (J. S, V . C'., 
f\ 46, «. 10 — to solvency of tratier— 
NeccHirUy for toriting,] — AI(;Lean v. 
Bu.v (1877), 1 A. R. J53.-CAN. 

PART III. SECT, 2, SUB-SECT. 2. 

263 i. Pnmdse io stranger- Sartiy, 
guaranUjr or bait, h '•A pivuidse te 
indemnify one who Ih a Mirety, 
guarantor or hall for a third porson U 
not within tttat. Frauds.— Mcf»iiE;woN 
tj. FoblonO, 11928) 3 W. W. K. 45 , 
37 Man. h. R. 508.— CAN. 
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otherwise have had. — National Sales 
C oRPN., Ltd. v, Bernardi, Bernard! v. 
National Sales Corpn., Ltd., [19H1] 2 
K. B. 188 ; 100 L. J. K. B. 386 ; 146 L. T. 
48 ; 47 T. I.. R. 380 ; 36 Com. Cas, 270. 
323. Add. Annotation : — Refd. Franco-British Ship 


Store Co. v. Conipagnie des Chargeurs 
Fran<;aise (1026), 42 T. L. II. 735. 

34*5. Add. Annotations : — ^Distd. Reckitt v. Bamott, 
Pembroke & Slater, [1929] A. 0. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


Part IV. — Interpretation. 

421. Add. Annotation : — Refd. Allen v. Royal Bank of Canaila (1925), 05 1^. J. P. C. 17. 


Part V. — Liability 

479. Add. Annotation ; — Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

559a. Guarantee of payments to contractor — Sub- 
ject to due execution of work.] -Esiielby 
V. Fkdkpated Euroi'kan Bank, Ltd. (1931), 
172 L. T. .lo. 1S2 ; [1931 ] \V. N. 244, C. A. 

571. Add. Annoiatio^^: — As to (3) Refd. Royal 
Exchange Aasce. v. Hope, [1928] Ch. 179. 

574. Add. Cifaiion : - W Exeh. 623. 

587. After this caH(i add “ Sufficiency of 

consideration.] See Landlord & Tenant, 
No, 4142a.” 

608. Add. Annotations Exp d. Elder v. Northcott, 
[1930] 2 Ch. 422. Consd. 1. R. Comrs. v. 
Bolder, [1931] 2 K. B. 81. 

608a. — — Claim for repayment of income lax - 
Whether maintainable.] — Itesps. gave guaran- 
tees to secure a co.’s continuous indebtedness 
to a bank, the interest being debited half- 
yearly a-gainst the co. in the co.’s account 


of the Surety. 

with the bank. Finally, the whole in- 
debtedness of the co. to the bank was satislied 
by resps., & under Income Tax Act, 1918 
(c. 40), s. 36, resps. claimed repayment of 
income tax on the interest : — Held : as the 
bulk of the interest had been capitalised by 
tJie bank with the approval of the principal 
debtor, & as sect. 36 did not enure to the 
benefit of a guarantor, the resps.’ claim 
failed both as to the bulk of the interest & 
as to the balance. — Inland Revenue Combs. 
V. Bolder, [1931] 2 K. B. 81 ; 100 L. J. 
K. B. 439 ; 145 L.,/r. 193 ; 47 T. L. R. 330, 
C. A. 

628. A dd. Annotations : — Apld. He Houlder, [1929] 
1 Ch. 205. Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 

631. Add. Annotation : — Dlstd. 72c Houlder, [1929] 
1 Ch. 205. 

679. Add. Ayinotaiion : — Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1028] 2 K. B. 244. 


PART IV. SECT. 2. SUB-SECT. 1. I 

sh. To supply name of principal 
debUir - - Mot nrlmissihle.l 
Bank ok Canada v. Nixon, fl9201 
4 D. h. JL 1052 ; ,50 O. L. Jt. .038.— 
CAN. 

PART IV. SECT. 6, SUB-SECT. 1. 

P i. — Par d< finite i n{/a(/cnunU.] — 

Wluirtj a g'uaranU ‘0 has Ik'cmi givou for 
tho porfonuance of a delliilto oiigage- 
ment, which has ali'cady coino Into 
exi8t<‘.nco & Ib not continKont, & tho 
consideration for which is not varlabh^ 
us t he ixisult of futiu’o dcallnips between 
the parties, the Knarantee is not a eon- 
tlrminj? jaiaranteti. — Hasan Aia i>. 
Wau ITpLAll (15130). 1. L. 11. 52 AU. 
PU7.- -IND. I 

PART V. SECT. 1. 

449 I. Disposilum by surety of jtro- 
perty — To risitir liahility-- Toid.i— A 
ffuaran tor is not more instilled in placing: 
the whole of his propei'tv ont of the 
rcacii of liability to pay tno debt than i 
is the prluctpal debtor. --B lcdokk r. 
OsACHOiaL 11928] 3 D. L. U. 170; [1928] 

2 W. W. B. 150 ; 22 Sosk. L. K. 593.— 

CAN. 

PART V. SECT. 2. SUB-SECT. 1. - B. 

k i. Give-n for dur performance 

of duties hy inspector — Inspector liable 
for default of his depuly — Dejmty also 
covered by jp/ar««^re. J— Vf-IOKATT i’. 
McAclay (1884), 6 O. R. 313.— CAN. 

PART V. SECT. 2, SUB-SECT. 2. F. 

sj* Failure of consideration — Surely 
discharged ,] — The rule of law is iirmiy 
eBtablished that tlio total failure of the 
consideration for a surety’s promise of 
GTuanuiteo has t<he eflieot of disoliarerln^ 


him. — CUJRDAS Maluam Chand p. 
OuHANpiri'A Mad (1929), I. h. U. 11 
LaU. T7.— IND. 

PART V. SECT. 3, SUB-SECT. 1. 

666 iv. .] — S. lent G. a large 

sum of money on a mtgo. hy G., & a 
miarantee by applts. for the “ debt 
that shall ultimately bo <iuo to S. from 
G.” with a maximum liability of 
Rh. 18 lakhs: — Held: tho ^arontoo 
was to tho effect that the debt that 
shall I'emaln due after roallsiog the 
securities was to be borne by tho 
guarantors limited to the maximum 
mentioned ; &; the suit was conse- 

quently premature. — I’liiLura v. Mrr- 
t'lTKLl. (1929), I. L. 11. 57 Calc. 761. 
— IND. 

sk. Under gxuirantes for payment of 
compensaiion for land compulmrily 
iwquired .] — Mitbrat v. Tho.mpSON, 3 
Out. Dig. 5953-4.— CAN. 

si. Under guarantee for price, of goods.] 
— OuiLMK V. McLeod (1862), 11 C. P. 
348.~-CAN, 

sm. .1 — Hkxey Co., Ltd. v. 

BlU^^NaHAM (1909), 7 E. L. R. 163.— 

CAN. 

sn. Under guarantee for delivery of 
{7oods. ]— G eorge t\ Bbayley (1873), 
N, B. Dig. 397-8.— CAN. 

so. .] — HiOBY V. CtTMMINGS 

(1853), 10 U. C. R. 222.— CAN, 

■p. Under miaratdee for payment of 
demurrage .] — ^AVarren v. Nat’i. Surety 
C o.. 119271 1 D. L. R. 554.— CAN. 

sq. Notice by surety to creditor— Asking 
for limitation of litwUUy to fifed su?n — 
.Vot aided upon by credit — Effect of .] — 
Watkins J. R. Co. t?. Robertson, 
11928] 1 D. L. R. 979,— CAN. 
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PART V. SECT. 3, SUB-SECT. 2.— A. 

sr. Money rejieivcd by shd'iff .] — 
Summers v. Hamilton (1840), 6 O. S. 
113.— CAN. 

St. Money received hy de facto 

sheriff colore officii .] — Kent v. Mercer 
(1862), 12 C. P. 30.-^ CAN. 

PART V. SECT. 4. SUB-SECT. 1.— B. 

BV. Admissibility of paml evidence — 
To show liability limited lo specific 
transacliuns.] — The guarantee bonds 
in question herein which Were given 
to pltf. bank held to bo on the face 
of them continuing guarantees, 
therefore, parol evidence was not 
admissible to show that tho liability 
tbereunder was intended to be limited 
to certain .specific trausiictions. — 
Canadian Bank ok (yOMMKitrK v. 
Kofkman &•: Cherry, fl928] 4 D. L. R. 
87 ; [1928] 2 W. W. 11. 662.— CAN. 

PART V. SECT, 4, SUB-SECT. 2. 

8w. Inspector — Difault of deputy 
insjteclor.] — Held : tho surety was 
liaiile, & the fact of there being a 
remedy also on the deputy Inspector’s 
bond w'as no answer. — ^verratt v. 
Mc:Aui.ay (1884), 5 O. R. 313.— CAN. 

PART V. SECT, 7, SUB-SECT. 1. 

sx. After judgment by default— 
miethcr anuiidmeni alloioed .] — SnoTT 
r. M‘Donald(1841), 6 O. S. 238.— CAN. 

PART V. SECT. 7, SUB-SECT. 6. 

728 ii. .y—He Thom- 

son, [1926) 4 D. L. R. 755 ; 59 O. L. R. 

449.— CAN. 
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Part VI. — Surety's Rights against Creditor. 


782a. .] — Becicp:tt v. Booth (1708), 2 

Eq. Cas. Abr. 595 ; 22 E. K. 500, L. C. 

788. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 90 L. J. (^Ii. 
358. 

809. Add. Annotation : — Rcfd. vSinith v. Wood 
(1928), 139 L. T. 250. 


I 815. Add. Annotation : — .Ls to (2) Apld. Smith v. 

, Wood (192S), 139 I.. T. 250. 
i 824. Add. Annotation: — to (2) Rcfd. Hmitli v. 

Wood (1928), 139 B. T. 250. 
j 849. Add. Annotation : — Apld. Re IlouidtT, [1929] 
I 1 Ch. 20.5 

! 851. Add. Afinoiaiitoi : — Apld. Re Moulder, [19291 
i 1 Cl). 205. 


Part VII. — Surety’s Rights 

898. Add. An7iotation : — Rcfd, /tV Anderson-Berry, ; 
Harris v. GriffitJi, [1928] Ch. 290. | 

902. Add. Annotation.^ : — As to (1) Refd. Re Fenton, I 
Ex p. Fenton ’^Pextilc Assocn. (1930), 99 
1j. j. Ch. 358. Generally, Refd. Re Andei- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. 

907. Add. Anno/aiion : — As to (1) Refd. Re Ander- i 
son-Berry, M irris v. Griffith, [1028] Ch. 290. i 


against Principal Debtor. 

913. Add. A^inoUilion : -Refd. Re Anderson-BoiTy, 
Harris r. Griffith, [1928] (’h. 290. 

915. Add. Annotation : Held. AV: FtMitmi. p. 
hVnton Textile Assocn. (1930), 99 L. ,1. (’h. 
358. 

947. Add. Annotation : Refd. fji^j^etf (l^i veipool) 
e. Barclays Bank (1927), 137 B. 'V. ‘113. 


Part VIII. — Rights and Liabilities of Co-Sureties inter se. 

1099. Add. Annotation : — Js to (1) Consd. 7A:! | 1115a. Form of order.] - Kknt v. Ahraiiams, 
Fenton, Ex p. Fenton Textile 7\ssocn. (1930), i [1928] W. N. 200 ; 00 h. ,To. 322>. 

99 B. J. Ch. 358. 


PART VI. SECT. 3, SUB-SECT. 3. 

775 ii. .J — JlKviM/JN 

VViiorESAu:, Ltd. v . NEvintsKY, 

2 J ). h. R. 37J ; (1{’2«I 2 W. W. R. H5fj ; 
7 C. B. n. ,0 S3.— CAN. 

PART VI. SECT. 4, SUB-SECT. 2. A. 

782 iv. Against assUrtxee oj 

interest in serurity .] — (lAiutEiT r. 
Johnstone (1867), 13 Gr. 36.— CAN. 

782 V. Bights of mortgagee. 

of surety.] — Quay r. Sculthoupe 
( 1869), 10 Gr. 449.- CAN. 

782 vi. Further advance hy 

creditor to dehtnr.] - He Hamilton 
Trusts (1895), 10 Man. L. H. 573.— 
CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— 
B. (c) ii. 

822 i. Assignment of judgment.] ■ 
Smith r. Bt7hn (1880), 30 C. 1*. C30.~ 
CAN. 

PART VII. SECT. 1. 

Bz. Where larul transferred as security.] 
-'Schultz v. Can. Surety Co. (AJtn.), 
11927] 2 JJ. L. R. 580.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2. A. 

872 ii. — — .1— Gour.ii r. Goodwin, 
[1931] 1 I). L. R. 701.— CAN. 

PART VII. SECT. 3. SUB-SECT. 2.— A. 

g i. .] — SUTl’ON V. Jlixcii (1910), 

19 Man. L. R. 705.— CAN. 

PART VII. SECT. 4, SUB-SECT 3. 

937 iv. .H-Rkad tj. 

McLean, [192.5] 3 1). L. It. 716.- CAN. 

PART VII. SECT. 4, SUB-SECT. 4. 

964 i. Tiights after debtor discharged — 
Debt due before discharge — Paymml by 
surety after.] — K. was surety for pay* 


men', ef h debt due by G. to D. (J. 
upidied be declared inKolverit & in 
due cour>;.» O. was dlHebttTved. I), 
then 8i;cd 1\ . A: jfot a decree liuraliist 
1 him. 'J'bercarver K. Ruod G. ff>p 
! recovery of ilio iss.ionnt wbhdi ho had 
! boon compelled i>o pay : — ffeld : the 
order of afscharKo wan a bon Hie 
snit. — GANTMOnAR V. IvAMlAI (1928), 
i 1. L. R. 50 All. 6()(;. IND. 

I PART VII. SECT. 4, SUB-SECT. 6. 

sa. On debtor's property — Agreed to 
j be deposited in tank to meet m/rety's 
[ promissory fades- Property garnished 
! by creditor.] — A surety li.avln^ been 
! chIIwI upon to pay the prinejpal’H 
i debt, paid the enviitor part of ft in 
, cash & R-uve him Ids pronilHSory uelcH 
j for the Imhinee. Tho principal, wlio 

■ was selling IiIh bouwL repaid tlie surety 
, out of the proceeds the. cash previouKly 
; i»uid by him &: prornlKiMl to dcp<iHit the 

balance of the proecHtd.s irj a bank to 
the joint fired It of the Hurety iX. hjinsclf. 

: Instead of clolnp: ho, he deiKK«it«‘.d It in 

■ hlH own name isi it was KarniHhed by 
; iiltf . when the no* • i i?i ven i.*y the surety 

were not yet due were still uni>nld. 
Gn an interpleader Ihhuo between l.lie 
frarnlpihur & the .sTirety who contend e<l 
that there had l»eeu an cqnJIable 
' abbJsrnmcnt of t.ho money ho deposited : 

1 — IJeld : said prondKC was iiothint? 

I more than a voluntary'’ one, never 
; carried to cr>nipletnm, &, therefore, 

I unenforceable as against the claim.s 
i of the priiicIparH other creditors. — 

1 Hrnschel tr. Hoffman Bank of 
Montreal & Hknsciif.l. 1 1928] 2 
D. L.R. 543 : [1928] 1 W. W. R. 703.— 
i CAN. 

' PART VIII. SECT. 2. SUB-SECT. 2.— 
B. (a). 

i 1068 iv. .] — 'the fact that 

i a settlement made by some of a number 


{ of co-Huroties witli tlicir enuiitor has 
not been nuiocd to by all the eo-puretie.s 
I «)!' lixeil by jiidyrmont dons )iot prevent 
j Ihosf^ vviio luivo fuado the setLlenuMit 
& paid thereunder from ciifurciriur con- 
j trlbulior) froni the others, if the latter, 
j aIUion^''h notifh'd of (t. ln\M(;d to take 
I part In t he nccroi iation.s for sotthunent, 
did lutlhiiiK inndo no pudest with 
! re:-p(.‘(‘i tljere.fo. - Stewart V. Bhaun, 

; [1935! y 1). b. u. 423 ; [1925] 1 
j \V. \V. B. H7I. CAN. 

; 1058 V. .] MuNkill V. 

Short (Alta.), [19261 4 1). J.. R. 951. 
i CAN. 

1068 vi. - - .1 Ca DWELL r. 

Cami'Eau (1912), 21 G. W. R. 2(>3 ; 3 
I G. W. N. 616 ; 3 1>. R. 555. - CAN. 

1058 vii. - -.] 9M;r'KEU v. 

Bennkit, (19271 2 H. Ji. R. 42; 60 

G. b. R. 118,— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. 

B. *5). 

10681. /irvsd., I.. R. 4H. 

PART VIII. SECT. 2, SUP-SECT. 4. - B. 

1118 1. Apphrullnn of MercanJile. 

j IjOwh Amendment Act, i856 (r. 97), 
i H. b — A ssignrnent of judgment N'ereHsity 
I for leave, to issue rxeyod/on.l—Wherfi a 
j cretlitor taken judtrment airahiMt two 
j or more aureticK Ac iHHUOH exeeution 
I URninst each. & f»ne of tlicrn paya ttie 
I judgment, the Huroty ao paying: la 
' onlltlwl tf» Btend In the place of tho 
I ereflitor tic oiiry on. In bln own name, 
any proceedintpi already taken to 
j enforce the jndfirment ajfalnat the other 
I surety until ho recelveH the amount of 
! tho other '8 contributive aiiaro, & he 
; l8 not required to obtain leave to Ihuuo 
; execution In hiH own name. — East t?. 

! Zarchkkoff, [1926] 4 I). L. R. 355 ; 

I [1920] 2 W. W, R. 577 ; 20 Saak. L. R. 

1 596.--CAN. 


3 



Cases 11^—128 ^ Enoijse and Empibb Dioest Supplement. 


Part IX. — Determination 

1149. Add, Annoiation : — Refd« Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1177. Add. Annotation : — ^Distd. Re Houlder, [1929] 

1 Ch. 206. 

1186. Add. Annoiation : — As to (3) Consd. Smith v. 
Wood (1928), 139 L, T. 260. 

1200. Add. Annotatio7i : — Dlstd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 266. 

1200a. Hire-purchase agreement.] 

— ^Pltfs. were the assignees of the rights of 
the R. Co. under a hire-purchase agreement 
dated July 0, 1927, whereby the co., “ the 
owners,” agreed to let to one T., ” the 
principal,” a motor car on the terms that he 
should be at liberty to purchase the car at a 
hxed price, paying as a first payment 
U22 6.9. 8d., & thereafter montlily payments 
of £14 3s. id.f until the whole was paid. 

The payments by the principal under this 
agreement were guaranteed by deft, as surety 
under a document signed by her on July fi, 

1927. The principal afterwards fell in arrosCrs 
in payment of the monthly instalments,* & 
on Feb. 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Feb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the a’^rears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owmers then took back the (;ar, acting 
upon their powers under the hire-purchase 
agreement. On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to pltfs., who claimed £122 in all from deft, 
as surety: — Held: (1) there was a binding 
contract by the owners to give time to the 
principal debtor ; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one & indivisible, h deft, was entirely 
discharged from her suretyship. — Midland 
Motor Showrooms v. Nejwman, [1929] 2 
K. B. 266 ; 98 L. J. K. B. 490 ; 141 L. T. 

230 ; 46 T. L. R. 499, C. A. 

1216. Add. Aiinotalions : — As to {!) Apid. Smith 
V. Wood (1928), 139 L. T. 260. As to (2) 
Consd. Re Uarweii A: Pearce, Associated Paper 
Mills V. Barnes (1926), 05 L. J. Ch. 487. 

1217. Citaliom .-—Delete 9 Bing. 746 ; 3 Moo. & S. 

191 ; 131 E. R. 791. 

1222. Add. Annoiations : — Apld. Re Darwen & 


of the Guarantee. 

Pearce, Associated Paper Mills v, Bame 
(1926), 05 L. J. Ch. 4fi7 ; Smith v. Wooc 
(1928), 139 L. T. 260. Held. Sassoon v 
International Banking Corpn, [1927] A. C 
711 ; Midland Motor Showrooms, Ltd. v 
Newman, [1920] 2 K. B. 266. 

1228. Add. Annotation: — As (1) Apld. Smith v 

Wood (1928), 139 L. T. 250. 

1223a. Charge by several persons of properties— 
Release of deeds deposited by one.] — By £ 
joint & several memorandum of charge 
twelve persons, including six reaps., depositee 
deeds with applt. as security to relieve applt 
from the entire burden of a guarantee giver 
by him to a bank for the overdraft of S. & Co. 
& they thereby respectively charged the 
hereditaments to which the deeds relatec 
with repayment of all money to become due 
from S. «fc Co. Applt., at the request of 0. 
one of the twelve persons, allowed her tc 
take the deeds deposited by her away fo; 
the purpose of raising a loan. S. & Co 
having gone into liquidation, the bank caller 
upon applt. to make good his guarantee 
Thereupon reaps, brought an action claimin£ 
tliat they were entitled to have all the deedi 
deposited by them under the terms of the 
charge discharged from the debt to whicl 
they were made liable to contribute imde 
the charge, on the ground that, by applt 
allowing C. to withdraw the deeds depositee 
by her, their risk had been increased : — 
Held : ( 1 ) there had been an alteration made 
in the position of those whoso properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the deeds deposited by her 
& they not having consented to the alteration 
their properties, the deeds of which they hac 
deposited, were discharged from all clairoi! 
under the charge ; their right of marshallinj 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality^ 
of the alteration was a question to be decidec 
by them ; (2) the same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability. — Smith v 
Wood [1929], 1 Ch. 14 ; 98 L. J. Ch. 69 ; 13t 
L. T. 250 ; 72 Sol. Jo. 617, C. A. 

1224a. Guarantee of call on shares — Forfeiture o 
shares — Discharge of surety,] — The forfeiture 
by a CO. of the shares of a principal debto 
constitutes an interieronce with the rights 
of a surety who has guaranteed payment o' 


PART IX. SECT. 2, SUB-SECT. l.—A. 

1179 vil. .] — NAaH-8iM- 

iNOTON Co., Ltd. v. Thomas (Sa«k.), 
[1026] 2 D. L. R. 462.— CAN. 

1 ^ i, — jjci^ . the surety 

wiuj not released from his emtirantee. — 
Dunn v. Thickkit (Man.). 11926] 3 
W. W. R. 736.— CAN. 

m II. .1 — ^Winslow v. 

Vkbnbr (1890). 30 N. B. R. 160.— 
CAN. 

PART IX. SECT. 2. SUB-SECT. 1.— 
C. (h). 

»1. Surrend^ of some chatiela hotight 
under lion note — Ro detriment to value of 
chaUelti.] — Held : the surety who sisnea 
the note was not released. — T oovky 
V. Bbock & Brook (1916). 34 W. L. R. 
973 - CAN. 


, sk. Sale of goods exceeding stipulated 
i amount,] — lidd : the sureties wore not 
j liable. — T exas Go. (S. A.), Ltd. v. 
I Wkbb & Tomlinson (1927), 48 N. L. R. 
1 24.-S. AF. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (i). 

sm. Making principal debtor bank- 
rupt.\ — Where a surety contended that, 
by making debtor bkpt., the creditor 
bad so prejudiced the surety as to 
discharge him from liability : — Held : 
no duty was owed by a creditor to a 
surety either to put debtor Into bkpey. 
or to refrain from doing so. — Imperial 
Bank of Canada v. Alley, [1926] 
3 D. L. R. 86 : 69 0. L, R. 1.— CAN. 

•n. Reiaking possension of chattels 
under conditional sale agreement .] — 


Reid : the contract constituted 
relationship of mtgor. Sc mtgee 
between vendor Sc purchaser, & the 
surety continued to be liable under the 
guarantee. — S tephen v. Black (1902) 
Cout. 217.— CAN. * 

PART IX. SECT. 2. SUB-SECT. 2.— A 

to. Surety not prejudiced— Onus o. 

g raving prejudice on surety.] — Globe v 
tewart, [1928] 2 D. L. R. 446.— CAN 

PART IX. SECT. 2. SUB-SECT. 4 .— 
A. (a). 

e i. .1 — Held : it was no 

necessary to show that the surety was 
prejudice by the giving time. — 
Oariano V. McLeon (1861), 20 U. C. R. 
372.--CAN. 
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instalments owing upon sucli shares, in that 
it substitutes a fresh more onerous liability 
upon the surety than the liability under the * 
original contract, & deprives him of his 
equitable right of lien upon the shares. A 
surety is, therefore, discharged by such for- 
feiture from his contract of suretyship. — Re 
DA-RWEN & Pearce, [1927] 1 Oh. 170; 95 
L. J. Oh. 487 ; 130 L. T. 124; 70 Sol. Jo. 
965 ; [1926] B. & C. K. 65. 

1329. Add, Annotation : — As to (1) Consd. Smith v. 
Wood (1928), 139 L. T. 250. 

1342. Add, Annotations : — Refd. He Darwen & 
Pearce, [1927] 1 Ch. 176; Smith v. Wood 
(1928), 139 L. T. 250. 

1343. Add, Annotation : — Consd. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 266. 

1345a. .] — Midland Motor Showrooms v. 

Newman, No. 1200a, ante. 

1357. Add, Annotation : — Apld. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 256, 
1372. Add, Annotation : — Apld. Midland Motor 
Showrooms v, Newman, [1929] 2 K. B. 256. 

1379a. .] — Midland Motor Showrooms v, 

Newman, N(.. 1200a, ante. 


Guarantee and Indemnity. Oases lS24a — 1808. 

1397. Add. Annotation: — Generally^ Refd. Berry 
r. Berry, [1929] 2 K. B. 816. 

1478. Add, Annotation : - Smith v, Wtuid, 

11929] 1 Oh. 11. 

1523. Add. Annotation: Refd. Morris v, Harris, 
11927] 0. A. 252. 

1501. Add, Annotation : — Refd. Jenkins r, Jenkins, 
[1028] 2 K. B. 601. 

1570. Add. Annotations Firm of K. M. 

K. U. J. r. Firm of M. B. M. V, B. (1926), 05 
Ji. J. P. V, 197 ; Pirio v, llichardson (1926), 
70 Sol. Jo. 1023; Cumberland v. I^anarkshire 
Tram Co. (1927), 20 B. W. C. O. 780; .tonkins 
.Jenkins, [1928] 2 K. B. 501. 

1576. Add. Annotatum .—Refd. Jenkins r. Jenkins, 
[1928] 2 K. B. 501. 

1677. Add. Annotation : — Refd. .Tonkins t». Jenkins, 
[1928] 2 K. B. 501. 

1582. Add. Annotaiion .4« to (2) Consd. Smith v. 
Wood (1928), 139 T.. T. 2.50. 

1608. Add. Annotation Re Darwen Ac 

Pearce, Associated Paper Mills v. Barnes 
(1926), 95 h. J. Vh. 487. 


PART rx. SECT. 2, SUB-SECT. 4.— 

A. (c). 

1322 ili. .] — CoRRiOAL v. 

Bocri.TON (1898), 17 U. C. R. 1.31.— 

CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

B. (a). 

1340 i. Consent to judgment — Debt fl> 
costs payable by instalments.] — When 
on an application for attacluneiit before 
judfiriucut, a surety execuUw a bond lii 
form C Jn App. F to Civil Procedure 
Code, 1908, be Is dlsobai*j?cd from his 
obligations if a compromise decree is 
passed between pltf, & deft, allowing 
deft, to pay the decretal amount by 
instalments, nnless it is proved that 
tlio compromise which was snbK * 
qnently embodied in the decree wnn 
In the coul-omplatlon of pltf. & the 
surety when the latter cxecutt:d tlic- 
bond. — IM ahomkdalli Ibhaiiimji v. 
Laxmtbai (1929), I. L. R. .01 Rom. 
118.— IND. 

PART IX. SECT. 2. SUB-SECT. 4. - 

B. (d). 

sp. Alteration in number of insUi.1- 
ments.] — Held : not made on a basis 
of extension of time, so os to release 
tho surety from liability. — M ai.kin 
(W. H.) Co., Ltd. v. Shbrman (1025), 
3.0 B. C. R. 446.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4.— 

C. (a). 

1364 XV. .] — Burxard v. 

Lysnor, [1927] N. Z. L. R. 757. - N.Z. 

PART IX. SECT. 2, SUB-SECT. 7.— C. 

1448 iii. .] — There must bo 

some positive act done by the employer 
to the surety’s prejudice, or such 
degree of negHgenoe as to Imply <Xin- 
nlvajice & amount to fraud. — LoNDOV 
Gdabantee & Accident Co., Ltd. r. 
City op Halipa:^ [10271 1 D. L. R. 
1129 ; [1927] S. C. U. 1G.5.— CAN. 

1451 i. Fraud of employee — Neglect 
of employer to supervise conduct — Neglect 


I must he. firroas.l — ClrcumBtances in 
i which ‘.—Held : gross negllgoneo In 
; chocking a<Ma>uniH dlschaiged the 
' surety. — Fraiikb v. Watkrfoud 
' County Council, [19201 T. R. 50r>. — 

: IR. 

j 1455 1. Cfteeking accounts.] 

i — Frahrr V. Waterford County 
i Council, (10201 I. R. .606. — IR. 

i PART IX. SECT. 2, SUB-SECT. 8. —A. 

j hT Orneral rwic.l— If It Is an express 
or Impll* I'i cfUiditlon of, or collateral 
to, the ai.oiigcn.ont for a guarantee, 
that till ex 'Sting security, whether 
! inchoate or coitidJcIa). should ho made 
: or kci)t cfTcctlvt^ tho creditor for tho 
bonoiU of tho partlua as a <;oiinter' 

I security, failure to observe that 
; dition dischargoH tho surety absolutely, 

; inasmuch .as ho has not got the contract 
i he bargained for- 

I If thcic is. In fact. In tho possession 
of the creditor Hucb a counter-security, 
it iB the dut y of tho creditor, whether 
: i(.8 e.s:istenco Is known to tho surtd.y 
’ or not, to oxcrcise reaeonablo cam in 
, mainlaiuing it for the benefit of tho 
; surety, so as be available, un- 
: impaired by reason of any ncgllgenwr, 
on tho dii^cbargo of tho debt. If he 
' falls in this duty, the suret y is entitled 
i to crodil against his liability for the 
' damages sulfen'd by such broach of 
' iluty by tho creditor. — N orthern 
* Bankino Co., Ltd. v. Newman & 
! Calton. 11927] J R. ,620.— IR. 

i part IX. SECT. 2. SUB-SECT. 8. - B. 

! 1480 i. liclease of mortgage debt.] 

' —Held : the surety was nut liable 
■ under the guarantee.—ORCHiHTDN v. 
\ ScHLAEi'KiiR, (19241 N. Z. L. U. 1170. — 
N.Z. 

! St. Failure to refnev^ chattel niorlgugc.] 
-LKACROKI' V. McOannell, [19.301 2 
' W. >V. R. 106 ; 3 D. L. R. CAN. 


part IX. SECT. 2, SUB-SECT. 9.— A. 
1496 1. When surety discharged ~ 
! 7{r.lea.<te otfUiined by fraud— Of debtor. I - 


Winn tint reloaso of the principal 
debtor by t he creditor is accompllshod 
by iiurans of fraud, on the part of tho 
f(irmor. the surety is not discharged, 
even If bo Is not a iiarty to the frainl 
by which the release was securod. - 
IL r. Canadian Hohety Co., 

[I921M K\. C. U. 210; nffd. utth 
variations, 11930) S. C. R. 434 ; 3 

J). L. M. 321. CAN. 

1499 i. When mirdy disebarged — 
IfeUuiae of <icotor.]- Uu.sk v. Yohk- 
»mUK CV'AHANTKK SKOUlUTUm 

; (/OIU’N. (ItioOh 37 iS. C. R. ,331. — CAN. 

I PART IX. SECT. 2. SUB-SECT. 9.— 

; B. (a). 

I gv. Sale of debtor's ejiuily of re.de.inp- 
I ti.on.\-~ HrM : not a reloaHO of debtor, 
i nor of his suivty.— S tic wart v, Clark 
! (18031 13 C .11 203.— CAN. 

! PART IX. SECT. 2, SUB-SECT. 9. - 

1 B. (o). 

I 8w. Helease of eo-lessee — Surely dis- 
I f/mri/rrf.l-lHMAN V. WIDEN (Sosk.), 

I [1!»2(»1 ! 1). Ik U. 247.— CAN. 

! PART IX. SECT. 2. SUB-SECT. 9.— 

1 C. (b). 

! 1561 Iv. — -.1— Holliday v. 

j HOO..N (1893). 20 A. R. 298. - CAN. 

I PART IX. SECT. .% SUB-SECT. 11. B. 

! BY. Whether revocable, by notice • - 
1 Fidelity gvuranite. \ Hesp. executed a 
I bond guaranteeing the lldclity of u 
servant of applt.'s. SubHeoucntly ho 
purported to withdraw the guaranUMi 
ny a written uuiUiO HeUl : (1) the 
guarantiM!), in tlio nature of a security 
for tho wirv ant’s lldelity, L not a 
continuing guaraiitoo which may bo 
rtwokod by the guarantor at will ; 
(2) a guarantor for the lldelity oi a 
HtTvant is allowed a.s u nK!asun3 of 
equitable nillef, to recall his guaranD30 
from Hucdi time as the servant Is proved 
guilty of mi8crmdu(5t or from such time 
as the position of tho parties has com- 
pletely changed.- Myino VAN Muniui- 
l*iVI>ITY V. Maunu Rd Nyun (IfMO), 
1. L. u. 8 iian. 320.— IND. 
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Cases 1658—1830. 


English and EmnEE Digest Supplement, 


Part X. — Avoidance of the Guarantee. 


1668. Add, Annotation : — Refd. Re Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 1 
Ch, 289. 

1725. Add, Annotation: — Refd. Re Lloyds Bank, 
Ltd., Bomze & l^edorman v, Bomze, [1931 J 
1 Ch. 289. 


1726. Add, Annotation : — Refd. Re Lloyds Bank. 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

1741. Add, Annotation : — Refd. Slingsby v. District 
Bank, Ltd. (1931), 47 T. L. R. 587. 


Part XII.— 

1745. Add. Annotation :-r-Refd. Wiggins v, Lavy 
(1928), 44 T. L. II. 721. 

1787. Add. Annotation : — Refd. Pontvpridd Ordns. 
r. Drew, [1920] I K. B. 507. 

1789. Add, Annotation : — Refd. Pontypridd Ordns. 
V. Drew (1920), 95 L. J. K. B. 1030. 

1790. Add. Annotation : — Overd. Pontyiiridd 

Ordns. v. Drew (1920), 95 L. J. K. B. 1030. 

1790a. .] — Guardians who supply 

goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes^ No. 
1790, overd. — Pontypridd Union v. Drew, 
[1927] 1 K. B. 214; 95 L. J. K. B. 1030; 130 
L. T. 83 ; 90 J. P. 109 t 42 T. L. R. 077 ; 70 
Sol. Jo. 79.5 ; 24 L. G. R. 40.5, 0. A. 

See, f urther. Poor Law. 

1800. Add. AnnotaJtion : — Consd. Re Harrington 
Motor Co., Rx p, Chaplin, [1928] Ch. 105. 

1826a. Limited to claims by third parties.] — PltLs. 
took a lease of promises from deft, railway 
CO,, tSc, by an agreement suiiplemental to the 
lease, defts. g/ive pltfs. i)erinission to use a 


Indemnity. 

portable gangway, which could be moved 
over cci*tain of defts.* railway lines. One of 
the terms was t hat pltfs. “ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the gangway.” When pltfs. 
were using the gangway some trucks were 
shunted down the line, & the gangway was 
destroyed. In an action for damages for 
negligence <fe/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement ; — field : the under- 
taking was only one to hold defts. harmless 
against claims by tliird parties. — Great 
Western Ry. Co. v, Ddrnpord (.Tames) & 
Sons, Jjtd. (1928), 139 L. T. 145 ; 44 T. L. R. 
415 ; 33 Com. Cas. 251, H. L. ; apj., S. C. snh 
nom. Durnpord (.Jambs) & Sons, Ltd. v. 
Great Western Ry. Co. (1927), 138 L. T. 
137, C. A. 

AnnolatioH : - The CaillMti (iu;il), 47 T. E. H. •'>17. 

1830. Add. Annotation As to (2) Refd. Stonoy v. 
I5astbourne R. D. C., [1927] 1 Ch. 387. 


PART X. SECT. 4, SUB-SECT. 2.-~C. 

1685 i. Chiiracicr .] — An offer, by an 
(‘inployer, who has kiiowlodtro of din- 
bonosty ou tbo party of Ids employee, 
lunomite to u ivpresoiitatlon to one 
from whom he eoeke or obtains, without 
dlKolosuiv, u ildollty guaranty, that 
80 far aa he is aware, the employee 
whoBu fidelity ia to be guaranteed is 
not dishonest. If that reproaentatiou 
iH untrue, it matters not that (he 
omployor'a failure to diaclose the true 
situation \va« not wilful, lutentionul, 
or with a vUwv to advantage himself. — 
EbY'JIlain, Ltd. v . MA'nuKVvs, 111)25] 
2 1). L. It. 2«2 ; .56 (). L. K. 383,— CAN. 

1695 ii. .] — Where an employee 

is required to furnish a fidelity bond, 
& bis employer knows that be has been 
dishonest In the otfico or service to 
which the bond is to apply, but fails 
to disclose such knowledge to t he surety 
who gives the bond in ignorance of 
the former dishonesty of appet., such 
noii-disoloHuro i*elea8e8 the surety. — 
Hural Mukioipauty of Chuuch- 
uHiDaE No. 211 r. London Guarantkk 
& ACCIDENT Co., Ltd., lll)2:)J 3 D. L. 11. 
341 ; (19251 2 \Y. W. H. 331 : 19 

Sask. L. IL 460.— CAN. 

1685 iii. S. P. Mayfield Ruiul 
Munioipaijty, No. 406 v. London & 
Lancashire Guarantee & Accident 
Co. OP Canada, [1927] 1 I). L. R. 403 ; 
11927] 1 W. W. R. 67 ; 21 Sask. L. R. 
283.— CAN. 

gj, St€Ueinent made in ignorance. 

<£r wiihoai fraud.} — For the purpobo of 
a renewal of a fidelity policy, pltfs. 
certified to defts. that the employoc 
•* is not at present in arrears or 
default.’* The employee was In fact 


w'oman disputes her liability to a 
creditor of her husband upon a 
guaranty signed by her at her liusband’s 
request, the onus is ou her to prove 
that the husband had executed an 
overpowering infiuoncG upon her to 
induce her to sign it, & that the giving 
of the guaranty was an immoderate 
& irrational act on her part. — Royal 
Rank of Canada v. Dlvaiond, [1929] 
3 D. L. U. 390 ; 2 W. W. K. 267 *, 38 
Man. ].. R. 301. —CAN. 

PART XII. SECT. 1. 

1744 ill. 7’erson indemnified 

insoloent .] — Where u person entitled 
to bo Indomulflcd is insolvent: — 
Semblc : the contract to indemnify 
biin has the same effect as if it were a 
guarantee to the principal creditor of 
payment of the debt.— Pe Winding-ui* 
Act & Franco -Canadian Mortgage 
Co., Ltd., He Rank of Montreal 
(Alta.), [1927] 1 W. W. R. 403; 8 

C. R. K. 176.— CAN. 

8Z. Does not extend to doing unlawful 
acts.]— Held : the fact of a municipal 
council having undertaken to indemnify 
an officer for lawful acts done In his 
official capacity, does not entitle him 
to look to thorn for Indemnity against 
the consequences of unlawful acts. — 
In WIN V. Mariposa Corpn. (1872), 22 
0. P. 367.— CAN. 

PART XIL SECT. 6. SUB-SECT. 1.— A. 

1826 ii. ,] — Rutherford v. 

Stovel (1861), 12 O. P. 9. — CAN. 

i 1825 ili. .1 — Grand Trunk 

Pacific CJoast S.S. Co. e. Victoria- 
Vancouver Stevedoring Co. (1919), 
1 43 D. L. R. 231.— CAN. 


in arrears & default at the time, but 
the certlflcate was made without 
knowledge of this & without fraud : — 
Held : pltfs. could not recover under 
the policy. — Dominion of Canada 
Guarantee & Accident Co., Ltd. v. 
Housing Commission of City of 
Haufax, [19271 4 D. L. R. 161 
[1927] S. O. R. 492.— CAN. 

PART X. SECT. 4. SUB-SECT. 3. 

1702 X. .]— John 

Deere Plow Co. v. Maquss, [1929] 

2 D. L. R. 262 ; 1 W. W. U. 609; 24 
Alta. L. 11. 05.— CAN. 

h I. Separate oHigaiwns — Only 

one. explained — Sureties illiterate. ] — 
Watkins J. R. Co. v. Miner, [1928] 

3 D. L. R. 657: (1928] S. C. It. 11 1.— 
CAN. 

1713 i. As to nature of transaction .) — 
It Is a good defence to on octlon on a 
guarantee thnt It was executed by the 
surety in the belief, induced by the 
fraudulent misrepresentations i»f debtor, 
that It is a dogument of another nature. 
—Watkins (J. R.) Co. v. Hannah 
(Sask.), 11926] 4 D. L. R. 03 ; 11926] 
2 W. W. R. 8()0.— CAN. 

PART X. SECT. 5, SUB-SECT. 2. 

1730 ii. .]—Held: the 

Influeuoo exerted by tbe husban^ was 
not undue Inffucuce, & the wife 
executed the guarantee as the result 
of her own considered Judgment of 
the consequences thereof. — Canadian 
Bank of CoM3kiF.RCE v. Foreiman, 
[1927] 2 D. L. n. 530; [1927] 1 

W. W. R. 783 ; 22 Alta. L. R. 443.— 
CAN. 

'1730 iii. .] — When a married 



Vol. XXVI.— Guarantee and Indemnitjr. Cases 1867 — 1908a. 


1867. Add. Annotations : — Retd. Re HaiTingttin | 
Motor Co. (1927), 44 T. L. R. 58; Hoods’ I 
Trustees v. Southern Union General Insce. of i 
Australasia, [1928] Ch. 793. 

1877. Add. Annotation : — Retd. Admiralty Comrs. 

V. S.S. Susquehanna, [1920] A. C. 055. 

1882. Add. Annotation : — Retd. Re Pinto Leite & 
Nephews, Ex p. Des Olivaes (Visconde), 
[1929] 1 Ch. 221. I 

1889. Add. Annotations: — As to (2) Retd. Hyman j 
V. Hyman, Hughes v. Hughes, [1929] A. C. j 
GOl. Generally t Retd. May v. May, [1929] 1 
98 L. J. K. B. 770. I 

1908a. Indemnity against loss on de- ! 

bentures — Sale of debentures by party in- 
demnified.} — Deft, was the chairman of the 
S. Co., which at the end of 1921 was seeking 
to issue £15,000 First Lien Debentures to 
rank pari passu with a previous issue of first 
lion debentures of the same amount ; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Fob. 17, 
1922, in these terms : “ Regarding the issue 
of £15,000 First Lien Debentures of the 
S. Co. at tb d price of £80 per £100 ... I 
understand 'mu are subscribing for £3,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment! I hereby indemnify you against any | 
loss thereon. The expression ‘ any profit ’ ; 
only refers to the redemption price of £100 
per £80, which, when received, will show a : 
lirofit of £20 per bond & the bonus out of | 
the proceeds of any royalties on oil sales I 

PARTXII. SECT. 7, SUB-SECT. 1. 

b i. Claim hy liquidator of 

indemnified party— Before paymnd of 
liabiliiy.] — Where commissiun affculM 
had incurred liability on behalf of 


from the co.’s properties during the currency 
of the debentures. . . . The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.” 
The debentures were redeemable on July 1, 
1925, but they were secured by two debenture 
trust deeds which gave power to extend the 
duo date, Sc in Apr. 1926, steps were taken 
which resulted in its extension to July 1, 
1930. In May Sc June, 1925, a corre- 
spondence took place between pltf. Sc deft, in 
wiiich pltf. announced his intention of selling 
the debentures, & deft, protested against 
this, claiming that they must be kept till 
their due date. On July 10, 1926, pltf. put 
the dobenturos up for sitle, & in the absence 
of otlier bidders sold them to his son for £25. 
He then commenced proceedings to recover 
fhe amount of his loss, but the House of 
Lords decided that nothing was payable 

under the indemnity until the duo date 
arrived. On July IS, 1928, the co. wont 
into liquidation Sc pltf., having repurchased 
the debentures from his son, brought these 
jirocoedings to recover his loss : — Held : in 
selling the debentures pltf. had committed a 
breach of an implied term of the contract. Sc 
having failed to maintain the position 

essential to enalile dtdt. to receive the con- 
sideration for the indemnity, he liad com- 
mitted a breach of a term going to the root 
of tile contract. hail electc^d by his 

pleadings in tb»-' pitiviona action to treat the 
contract as at an end Sc pltf. could not 
therefore maintain the pres«mt action. — 
Guv-Pei.l i;. FoHTicrt, [19301 2 Oli. 1(19; 99 
L. J. Ch. 520 ; 143 L. t. 24 L 0. A. 

IlioiiKb the aKCMjOi huvitijc ifoim iiifit 

]iQUI<latU»» not notiiully paid (-heir 

vendor. tiSAt AN .Iaaiai. Sl. Bons w. 
(iOPAI, J'UKBIIAITAM (1028), I. L. Jl. 
6U Calo. 2G2. - IND. 


ilie’r I'nncleals, vvbo bud ajfrcc’d to 
iudenmb'v tbem, & the agents having 
Hiib:uM]ueiii Jv ;?ono Into liquidation, 
offlcinl liqueiat.or sued tbo principals 
for the aiTioun*. of liability ; — Held : 
he coiiid roeover tho amount even 
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Oans 4— aeSa. 


English and Emfibb Digest Supplement. 


HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions 

4. Add, Amiotation : — Refd. Linton New- 
castle-upon-Tyne Corpn. (1920), 142 L. T. 49. 

5. Add. AnnotaHon: — As to (4) Refd. A.-G. Sl 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1930), 144 L. T. 132. 

18. Add, Annotation : — Refd. Boumemouth- 
Swanagc Motor Road & Perry Co. v, Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 

20. Add, Annotation : — Refd. Bournemouth - 

Swanage Motor Road & Ferry Co. v. Harvey 
& Sons (No. 2) (1930), 144 L. T. 132. 

29a. .] — ^A.-G. V, Tasker, No. 263a, post. 

65. To the existing paragraph add as follows : — 
(3) The words “ annual payment towards 
the cost of the maintenance & repair ” in 
I^ocal Government Act, 1888 (c. 41), s. 11 (2), 
mean a payment to bo made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to be arrived at by 
taking the average expenditure over a series 
of years. 

Anfiolations : — to (1) Oonsd. Manchester Oorpn. e. Auden - 
sliaw U. C. & Denton U. C.. [19281 Ch. 703. Apld. Rcigrate 
Corpn. V. Surrey (bounty Council. [1928] Ch. 359. 


and Characteristics. 

66. Add, Annotation: — As fo (1) Consd. Reigato 
Corpn, V. Surrey County Council, [1928] Oh. 
359. 

79. Add, Amiotation : — Refd. tloward-Flanders 
V, Maldon Corpn. (1926), 135 L. T. 6. 

91a. Not confined to public highway.] — Held : 
the word “ street even in London does not 
necessarily mean a public highway. — Barnes 
V, Cadoqan Developments, Ltd., [1930] 1 
Ch. 479 ; 99 L. J. Ch. 274 ; 142 L. T. 626. 

137. Add, Annotation : — Apld. A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

137a. .] — A.-G. & Public Trustee 

V. Woolwich Metropolitan Borough 
Council, No. 951a, pos^t. 

146. Add, Annotation : — ^Apld. A.-G. & Public 
Trustee v, Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173. 

164a. Whether public highway —Claim of dedica- 
tion.]— A.-G. V, Mallock (1931), 4S T. L. R. 
107. 


Part III. — Origin and 

178. Add, Annotation : — As to (2) Refd. Stoney v, 
Bastbourne R. D. C. & Devonshire (1925), 90 
J. P. 133. 

187. Add, Annotation: — Refd. Stoney v, East- 
bourne R. 1). 0. Devonshire (1925), 90 
J. P. 67. 

189. Add. Annotations : — As to (1) Consd. A,-0. v, ' 
Tasker (1928), 92 J. P. 167; A.-G. v. Man- 
chester Corpn. (1930), 40 T, L. R. 029. 

194. Add. Annotation: — As to (1) Consd. A.-IL v. 
Manchester Corpn., [1931] 1 Ch. 254. 

196. Add, Annotation : — As to (2) Refd. Layzell i\ ! 
Thompson (1920), 43 T. L. R. 68. j 

216. Add. Annotation : — Consd. Stoney v. East- i 
bourne R. D. 0. & Devonshire (1925), 90 j 
J. P. 133. j 

219. Add. Arinotaiion : — As to {!) Refd. Stoney v. \ 
Eastbourne R. 0. & Devonsbii’o (1920), 95 | 
L. J. Ch. 312. i 

251. Citatio'ns: — For “1^. R. 3 Exch. 316’* read | 

“ L. R. 2 Exch. 316.” I 

Add, Annotations: — Aa to (1) Consd. Stoney I 


Proof of Highways. 

V, Eastbourne R. D. C. & Devonshire (1025), 
90 J. P. 133. As to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
169 ; Blundy, Clark & Co. v. London <fc 
North Eastern Railway (1931), 100 1 j. J. 
K. B. 401. Generally, Refd. Stoney v. East- 
bourne R. I). (1 At Dovonshiro (1925), 90 
.1. P. 67. 

I 263a. — — .] — ^Where nothing is known about a 
' way except that it is used, the origin of the 
way is to be found in the user ; in such a 
case the user raises a legal presumption of 
dedication. 

Upon proof that a patli had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
— Held : the path was dedicated to the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
century. — A.-G. v. Tasker (1928), 92 J. P. 
157. 


PART I. SECT. 6, SUB-SECT. 2. 

sa. By QovemmefU survey — l*revails 
against previous possession.] — Mount- 
.lOY r. 11. (1861), 1 E. & A. 429.— 
GAN. 

PART III. SECT. 1. 

r i. .} — Point Abino 

Aiw’n. r. Bkrtib TowNsnir. 11927) 

4 D. L. R. 603 ; 61 O. L. 11. 120 ; ajfd., 
11928] 2 D. L. R. 31 ; 61 0. L. K. 610. 

—CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

206 vl. Croxm patents issued in i 


acciordatice with plan showing highway. ] , 
— Kdsioni'on Town v. Brown & i 
Cvhhy (1893), 1 Terr. L. 11. 454.— 

CAN. 

206 vii. .]- ito l^ETKiiS, (19311 

3 D. L. It. 89.- CAN. 

PART III, SECT. 2. SUB-SECT. 3.— C, 

218 ii. .]— Held; no 

Pi'csumptlon of dodicatiou from user 
by the public could bo made acralust an 
owner who was In fact out of possession 
or control ; to Justify such presumption 
it must be shown that there was some 
I period during which the owner could 
i iiave taken action to exclude the public. 

8 


-A.-G. V. Dunedin, [1929] N. Z. L. It. 
261.— N.Z. 


PART III. SECT. 2, SUB-SECT. 4.— 
B. (a). 

267 xi. .] — In an action of 

trespass, doft. allegod a public right of 
\vay acn^ss pltfs.^land: — Held: the 
ovidenco os to unlnterruptoil public 
user of the alleged road for a period 
coextensive with the memory of wlt- 
nosace, along with other circumstances 
in evidenoe, justified a finding of dedica- 
tion. — Fulton v. Cbxblm^n, [1931] 
H. C. B. 221 ; 1 D. L. It. 733 ; affg., 
[1930] 4 D. L. It. 43.— CAN. 



Vol XXVI.— Bighways. Oases 870a-«66a. 


270a. Motive of user Immaterial.] — Hue v. 

Whitelby, No. 298a, post. 

274a. Reputed to exist for over one hundred 

years.] — ^A.-G. v. Tasker, No. 263a, ante. 

285. Add. Annotations: — As to (1) Distd. Hue v. 
Whiteley, [1929] 1 Ch. 440. Refd. Stouey v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Oh. 312. As to (2) Consd. Trafford v. ! 
Thrower (1929), 46 T. L. R. 502. 

298* Add. Annotation : — Generally ^ Refd. Boult- 
wood V . Paignton XJ. D. C. (1028), 92 J. P. 98. 

298a. Paths joining existing high- 

ways.] — Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring freeholders, & 
the sites of their properties originally formed 
part of the D. estate. The property of H. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the Ijondon Road towards 
the propeH ' & past tluj property to Box 
Hill. In it id n. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 

of H., opened a small gate for pedcjstrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill the London Road for purposes 
of pleasure : — Held : the evidence of public 
user led to a presumption that vne land had 
been dedicated, & that the motive of such | 
user was irrelevant. — Hue v. WuiTfiLuy, j 
[1929] 1 Ch. 440; 98 L. J. Oh. 227 ; MO 
L. T. 631. 

dlOa. .] — A local authority acquired, in 187.5, i 

an area of land under its Act, in accordance* 
with wdiich it laid out streets iVr nimle irn- | 
provements in the area. But a. ])lot of land ! 
included in the area was practically neglecbMl 
for sixteen years, & was then handed over to 
the local authority’s Parks ( 'ornrnitt/fio for 
use as an open Bjiace <fc was drained i 
gravelled, liater, a fountain «te certain ' 
structures were erected on the plot, At the 
public used the plot freely & continuously. | 
In or about 1928 the lociil authority wished 
to build a tuberculosis dispensary & ohices 
on the plot, & the Mimst<‘T of Health approved 
its appropriation for that pur])Ose. In an 
action by the Attorney-General on relation 
for an injunction to restrain tlio local * 
authority from building so as to interfeie 
with the right of user <fc enjoyment of tlie 
plot by the public : — Held : the public liad ' 
not acquired by user a public right of way 
over the plot ; the public rights over the ! 


plot were general Sc to some extent pre- 
ciu*ious, Sc could be destroyed under Ihiblio 
Health Acts (Amendment) Act, 1007 (o. 63), 
8. 96. — A.-G. V. Manchester Oorpn., [1031] 
1 Ch. 254 ; 100 L. J. Ch. 33 ; 144 L. T. 112 ; 
46 T. L. R. 629 ; 28 I.. G. R. 634. 

311a. Footpath along sea clllT.] — Where there was 
evidence of the user by the public of a 
footpath along a sea cliff for some distance 
when its dirocuon continued on a line slanting 
inland, & during the course of some twenty 
years, owing to erosion by the sea, the foot- 
path so used had receded about twenty or 
thirty feet inland, though the ct. was always 
slow to infer the dedication of a public ri^ht 
of way along a sea cliff, such a dedication 
could be 1161*0 inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff, Pltfs. having claimed that 
there was no public right of way over a strip 
uf land under a portion of a fence removed 
by defts. : — Held : the public liod wandered 
from the original right of way over the land 
of pltfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the now way by the xniblic had never 
been acquit^'od in. Sc there had never been 
a dedicatit)n of it to the public use, & pltfs. 
were entitled to a declaration that there was 
no such public rigl’.t of way. — Boultwood r. 
Pajonton TJhuan Djstrut ( ’ouncil (1928), 
92 J. P. Its. 

322a. User by sufferance J - l)(’ft. council 

claimed that, tlicre was a public footpath 
over pltf.’s park. On a |>lari attached to 
an inclosui'c award of 1816 no such public 
footiiath was S(it out, SC since tJiat time down 
to 1901 the park bad be(;n in s<ittlein(ait with 
no one capabh^ of dedicating a right of way 
t<j the public, '^rho aJJ<‘ged footpatii led from 
the public road ovr‘r part of the (carriage 
drive to I, ho hall, A th< n turned off through 
tJie y)ark, leading (o only three; farms & thrive; 
or f(»ijr (jottages, A: by its use; a distancie of 
iibfmt sixty -fouj* yarils was saved. There 
was no <;vidonce of dediciaHon, Sc the evidence 
of user was by the occupants of the fariJ»s & 
cottages & their friends: — Held: the i)r<jof 
of uniiiUsrrupI.ed user was no ruore than evi- 
<lence fi’om wliich the c;t. could infer that 
at some lime the t)wrif r of the soil had 
iledicated the luitli to tli ■ public of wlucli 
there was no evidence, & the evidesnee of user 
was user by sufferance only foirice 1816, before 
which no such public footymtli was sliown to 
exist. — Fenwick v. Huntingi>on Rural 
District Council (1928), 92 J. P. 41. 

329a. .] — Boui/rwooi) v, Paignton 

Urban District Council, No. 311a, ante. 

355a. .] 'riie purchaser of laud sold 

“subject b) rights of way," after an un- 


PART in. SECT. 2, SUB-SECT. 4.— 
B. (c). 

sd. Zane less than presoribed minimum 
\Joidih of priveUe streeis—No dedication 
inferred. P-C akfet Import Co., Ltd. 
V . Beath & Co., Ltd., [19271 N. 7,. 
h. R. 37.— N.Z. 

PART III. SECT. 2. SUB-SECT, 4.— 
B. (d). 

817 ii. .) — Where a person has 

p 088 C 8 Bory rights over a piece of land, 


, tin* title to tlu! land beiafif vijflted in , 
I Gort., another person may C8tal)ll/d» ; 
i a right of aoooHS to a <;oinb eroctrrd on , 
i such land & to worship there. 8»jc)i : 
tt right must have been openly enjoyed i 
wlf hont h ave, stealth, or force fer a j 
lengt h of time which Buggests origlniiUy 
an tigrcenient or UBaurothathas l>ecorne 
ft nuHtoRjary law' of the place In respect 
! of the p<*r»ons or things In which It te , 
concerned. But the establlBbineiit of 
such right only does not include tlie i 
right, to erect flnbstantial structures 

9 


over Sc round the t<irnb which would 
be an Infringement of the poHsesHory 
rlghl^^ of Its owner. — D aw'hon v. 
JtOT'HA}: ZaMAXI (1'JUNCEWH) 

(1928), I. L. Ji. » Ban. IND. 

PART III. SECT. 2, SUB-SECT. 4.— 
B. (a). 

sa. JiU/M to ohstriwt — Locus in gun 
rimvtytd wiUi adjoining ~ 

JiLAliy V. AUMSI'IUINU US 60 ), 12 

N, B. U. (1 Han.) 22.— CAN* 
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suspected right of way had been established 
on behalf of the public, brought an action 
against the vendor for breach of tlie implied 
covenants expressed by his having conveyed 
as “ beneficial owner.” The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the last purchase for value by those through 
whom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 
1840, in neither of wliich was the right of 
way marked : — Held : the tithe maps were 
made for a special purijose, & not for the pur- 
pose of showing public or private rights other 
than as regards titlie ; they were not, there- 
fore, prrmd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon deft, the ontts 
of proving that the dedication was prior to 
1782.— Stoney i\ Eastbourne Kural 
Council, [1027] 1 Ch. 307 ; 95 L. J. Ch. 312; 
135 E. 1\ 281 ; 90 J. P. 173 ; 70 Sol. Jo. 090; 
24 L. G. K. 333, C. A. 


355b. .] — tithe map & award produced 

from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar. 20, 1836, bo used in conjunction with 
evidence of uninterrupted public user 
throughout living memory as evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public. — A.-G. (Fevkrs- 
ham’s (Earl) Trustees) v, Stokesley 
Rural District Council (1928), 26 L. G. R. 
440. 

356. Add, Annotation Refd. Layzell v, Thomp- 
son (1927), 137 L. T. 100. 

361. Add, Annotation: — As to (1) Distd. Great 
Western Ry. v, Monmouthshire County 
Council (1929), 94 J. P. 6. 

390a. « Persons going to church.] — A.-G. v, 

Mallock (1931), 48 T. L. R. 107. 


Part V. — Rights in Connection with Highways. 


546. Add, Annotation: — Expld. ISpillers, Ltd. v, 
(Cardiff Assossmont Committee Cardilt 
Revenue Onicer, [193^] 2 K. B. 21. 

587. Add, Annotation : — ^Distd. Curtis v, Geeves 
(1930), 113 L. T. 48. 

588. Add, Annotation : — As to (2) Gonsd. Grant v, 
Derwent, [1929] 1 Ch. 390. 

607. Add, Annotation : — Refd. Noble i\ Harrison, 
(192(5] 2 K. B. 332. 

618. Add. AnnoLatioiis : — Apld. A.-G. V. lIorusi?y 
B. C. (1926), 43 T. L. K. 92. Refd. Grant v. 
Derwent, [1929] 1 Oh, 390, 

637. Add. Annoialion : — Mentd. Bournemouth- 
Hwanage Motor Road & Ferry Co. v, Harvey 
& Sons (No. 2) (1929), 94 J. F. 10. 

641a. - .] — Applt. was convicted of driving 

a niotoi’ ear across the pavement in Thread- 
needle .Street, contrary to City Police Act, 
1839 (c. xciv.), 8. 35 (7), which provides that, 
” Every person who shall . . . draw or drive 
any cart or carriage ... so that it can stand 
across or upon any footway,” shall be guilty 
of an offence. He drove across the pave- 
ment into a court.yard forming part of the 
premises of the NatioiiiU Provincial Bank, 
there being no evidence of any other means 
of access to th(^ courtym*d from the highway. 
'J’ho footway was not constructed Ui allow 


of vehicular traffic crossing it, & there was a 
kerb six inches high. There were no pedes- 
trians on the footway at the time, & the 
right of passage by the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the car into the 
courtyard. There was no evidence either 
iLS to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
traffic : — Held : since access to the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 
magistrate was entitled to convict. — Curtis 
V. Geeves (1930), 143 L. T. 48 ; 94 J. P. 
71 ; 46 T. L. R. 187 ; 28 L. G. R. 103 ; 29 
Cox, C. C. 126, D. C. 

651. Add. Annotation: — As to (1) Refd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 

L. T. 6. 

657. Add. Annotation : — As to (2) Consd. Howard- 
Flanders v. Maldon Corpn. (1926), 135 L. T. G. 

661. Add, Annotation: — Dbtd. Witham Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 750. 

665. A dd. A nnotation Apld. Holt Bros. & 
Whitford v, Axbridge Rural District Council 
(1931), 95 J. P. 87. 

676. After this case add “ Grant void for 

uncertainty.] — See Constitutional Law, 
Vol. XL, p. 564, No. 637.” 


PART III. SECT. 2, SUB-SECT. 7. 

404 I. Soii-UBvr j/mWu:.)— llRlTisii 
CuLUMiiiA Hoi* (>)., Ltd. t>. Disruirr 
OF Kwxt, fljrj,)) 3 1). L. K. 171 ; 111)-*.')] 
2 VV. W. K. 31.— CAN. 


PART III. SECT. 3. 

434 i. Compliance wUh sUilutoru 
reQuirements — Failure of commissioiurs 
to file return of laying out — Layinn out 
not inralUiated .] — liaowN v, McLkel 
( 1841), 1 Kerr, 311.— CAN. 


PART V. SECT. 1, SUB-SECT. 2. 

*1. .1 — Hasak r. 

Zaman (l<)2l), 41 T. L. R. 88.— IND. 


j PART V. SECT. 2, SUB-SECT. 3. 

n i. Under Toion Vlanning <£• iJevcloy- 
nieni Act, lOSO.j— A piece of land, 
oomprisiujr about 14,000 acres, situated 
la a fanniiijir district. & within tbo 
boundaries of u district council area, 
was subdivided by the owner into 
twelve lots. A plan was deposited 
fu tlio Lands Titles Rcsristratlon Office, 

& showed certain private roads which 
wore marked " private roads to bo 
vested lu ” the owner : — Held : the 
fee-simple of these roiuis did not 
vest by virtue of Town Planniug A: j 
Development Act, 1 920, in the district ' 
council. — Li^xtox District Council 
t\ UiircK. 1 1927 1 S. A. S. TL 1(53.— 
AUS. 


PART V. SECT. 3, SUB-SECT. 1. 

sd. Interfcrchcc. with right — Pas- 
sengers uyiiting for cars — Nuisance .] — 
Bui'ler V. Nova ScoTia L. & P. cSo,, 
[1930] 2 D. L. 11. 080 ; 1 M. P. 11. 107' 

-CAN. 

PART V. SECT. 4. 

e i. Grade of street 

lowered causing suhsidence.] — Nkw 
Westminster City Corpn. v. Brio- 
house (1892), 20 S. C. II. 020.— CAN. 

PART V. SECT. 5, SUB-SECT. 1. 

Bf. Power of International Bridge 
Com pany — To re^fulate cJuirges. ] — 
Canada Southern Ry. (>). r. Inter- 
* NATIONAL Bridge Co. (1883), 8 App. 

! Cjus. 723.- CAN. 
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VoL XZVL— Highways. Oases 788a---1002a. 


Part VI.— Repair of Highways. 


786a, Increased burden of traffic.] — 

A road was constructed by pltf. oorpn. under 
powers conferred by a private Act of 1876, 
which enacted that the road should be con- 
structed according to a certain specification 
So that it should thereafter be maintained at 
, pltfs/ expense. The road was completed in 
1878 as a waterbound macadamised road in 
accordance with the statutory requirements 
So was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of traffic of a kind unknown in 
1878, So unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly destroy the 
road: — Held: (1) pltfs. 'were liable to 
maintain the road in the condition in which 
it was completed in 1878, & that liability 
still continued, notwithstanding the change of 
circumstances brought about by the increase 
of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone. — M anciiestek 
CORPN. U. JDENSUAW URBAN COUNCIL & 

Denton Urb^vn Council, [1928] Ch. 763 ; 97 
L. J. Ch. 276 ; 139 L. T. 609 ; 92 J. P. 163 ; 
44 T. L. It. 628 ; 72 Sol. Jo. 452 ; 20 L. G. It. 
343, C. A. 

797. Add, Annoiaiion : — As to (1) Consd. Reigate 
Oorpn. V, Surrey County Council, [1928] Ch. 
359. 

819. Add, Annotation : — As to (i) Refd. Palmer v: 
Crone, [1927] 1 K. B, 804. 

892. Add, Annotations: — As to (1) Ap.'d. A.-G. v, 
Hornsey B. 0. (1926), 43 T. h, B, 92. Held. 
Eeigate Corpn. v, Surrey County Ooiincjl, 
[1928] Ch. 359. 

946. Add, Annotation : — Consd. Garnett v, Pratt, 
[1926] Ch. 897. 

951. Add, Annotation : — ^Apld. A.-G. So Public 
Trustee v, Woolwich Metropolitan Borough 
CouncU (1929), 93 J. P. 173. 

95 ^ 1 ^, J — Relators were trustees of two 

wills, So as such owned lands abutting upon 
a certain road in the Metropolitan Bor<iUgh 
of W. By notices dated Feb, 14, 1928, the 
trustees were required to pay to dofts. two 
sums amounting w) £1,473 11s. 2d., being the 
estimated expenses of making up as a now 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those portions of 
the road were highways repairable by the 
inhabitanta at large, So relators as co-pltfs. 
claimed a declaration that those portions of 


the road were not “ new streets ** within 
Metropolis Management Acts, 1855 So 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
Mar. 20, 1836, So was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact & in law 
a “ new street ” within Metropolis Manage- 
ment Acts, So that neither they nor their 
predecessors had at any time token into 
charge or assumed the maintenanoo of the 
paving or roadway of the street of which the 
said portions of the road formed part : — 
Held : (1) on the evidence there wsji nothing 
to show that the road in (^[uestion was any- 
thing else than a public highway repairable 
by the inhabitants at largo. The fact that 
repairs had been done by private owners for 
their own benetit was no evidence of any 
liability on tlioix* port to repair ratione 
tenurw ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a “ new street within Metropolis 
Management Acts. - A.-G, & X’ubxjc Trustee 
V , Wool wi OH Mi^yruopoLiTAN Boiiouaii 
Council (1929), 93 J. P. 173 ; 27 L. G. R. 
700. 

997. Add, Annotation ; Held. A.-G. v, Jlornsey 
B. C. (1926), 43 T. B. R. 92. 

1002a. Walls Sc root of tunnel.] — In 1823 a road 
was constructed as a private road i>y S., on, 
tlirough, &> under liis own land. In order 
to make the road 8. tunnelled under an 
existing footpath. In 1 923 the road became 
a main rood, pltfs., S.’s succosbols in title to 
the soil through whicli l.he tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls So roof of the 
tunnel : — Held: (1) the walls & roof of the 
tunnel either formeil part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within l^ocal 
Govt.. Act, 1888 (c. 41), s. 11 (2), towards 
wliich defts. were bound to make an annual 
payment ; (2) oven if B., having in 1823 
tunnelled under an existing Jughway, became 
liable ratione yiocumenti to ntpair the pai-t of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under luocal 
Govt. Act, 1888, 8. 97, because pltfs. wore not 
only S.’s successors in title but also a high- 
way authority. — Keioate Corpn. v, Surrey 
County Councii., [1928] Ch. ' 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 69 i ; 92 J. P. 46 ; 
44 T. L. R. 308 ; 72 Hoi. Jo. 164 ; 26 L. G. R. 
278. 


PART VI. SECT. 1. 


789 i. Reoid,, 26 A. K. 43. 

789 ij. Every portion of 

rood,}— A xnuuioipality is liable in 
damages lor an accident resulting from 
the breach of Ita duty to keep every 
portion of a road In repair, that is, in 
a fit oondition to be travelled imon, — 
Rea V , Munioipauty or Minto, 
(1925J 3 D. L. R. 623 : [1926] 2 

W. W. R. 667 ; 36 Man, L. R. 190.-- 
CAN. 


780 tU, Although 

every portion of a public road m^t 
bo Irept in repair by the xnimicipality 


in which the road lies, the driver of a 
very heavy veniclo is not entitled to 
drive it to the extreme edge of a rained 
road built of earth in absoluto reliance 
that It will not crumble. — JJlackik v . 
Munxcipality of Miniota, 11926] 4 
D. L. II. 1054 ; [1926] 3 W. W. li, 
561.— CAN. 


PART VI. SECT, 5, SUB-SECT. 1, 

Mg, JjUibiliiv of village — VUUigo Act, 
R, R. A, 1922 (c. 109), 88. J— Before 

a vHUge can bo held liable for damac^j 
resulting from a defect in a road, it 
must bo shown that the road is within 
one of the daases of roods specified 


In the al>ovo aeot. — Giucknaway v . 
Canajuan Pacjiju Ry, CJo., 1192.0) 
1 D. L. n. 992; (19261 1 W. W. R. 
667 ; 21 Alto. L, H. 331 ; varying, 
(1924) 4 1>. L. R. 977 ; [19241 3 

W. W. li, 498.— CAN. 


ge. Improvetl road — Under control of 
Miniater — lAahility of (uJ joining oivncrH.l 
— Lanctot V. Kt. OONSrANT COIU'N., 
[1931] S. C. 11. 014,— CAN. 


PART VI. SECT. 6, SUB-SECT. 2. 

if. Covenant to ** rewiir ** — Recon^ 
tdrudion not included .} — Sr. John City 
t?. R., (19311 Ex. C. R. 188.-- OAK. 
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Part VII. — Enforcement of Duty to Repair. 

1053. Add, Annoiaiion : — Refd. A.-G. v, Hornsey B. 0. (1926), 43 T. L. R. 92. 


Part VIII. — Powers, Duties and Liabilities of Highway 

Authorities. 


1146a. Removal ol footway.] — A municipal 

corpn., in exercise ol its powers as liighway 
authority under Public Health Act, 1875 
(c. 55), 8. 149, widened a narrow street in the 
town by entirely removing a raised & kerbod 
footway on one side, & throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatoi'y 
order to restore the footway, & for damages 
'for injury to his property. It was proved 
that the access to h egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 


a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 
before : — Held : the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufScient for the action to be bond fide ; 
& the order was properly made. — Howard- 
Flanders v. Maldon Corpn. (1926), 135 
L. T. 6 ; 90 J. P. 97 ; 70 Sol. Jo. 644 ; 24 
L. G. R. 224, 0. A. 

1164a. Duty to inspect trees — On private ground 
adjoining highway — Patent danger.] — Mackie 
V. Dumbartonshire County Council, 
Western District Committee (1927), 71 
Sol. Jo. 710 ; 91 J. P. Jo. 034, H. L. 


part VII. SECT. 1. 

lOOe li. .1 — Re U. V. Lamuton 

(Ont.) (1920), 40 Can. Crlm. Caa. 13. — 
CAN. 

PART VII. SECT. 2, SUB-SECT. 1. 

sk. Not suspended by j)r</vi»ion of 
alaJtxdory retnedy.) — U. v. Town op 
Paiuh (1802), 12 C, r. 445. -CAN. 

PART VII. SECT. 2. SUB-SECT. 8. -B. 

1107 i. Neglect to repair after con- 
viction — fVrU de nocumento amovendo.] 
— U. V. POKTAOB LA PlCAIRIB UUIIAL 
MUNlOlPAUTY (1905), 2 W. L. R. 141 ; 
10 Cun. Crlm. Cos. 125.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 1. 

b i. -.J— Stbonq V. Arran 

(1913), 28 U. L. H. 100; 4 O. W. N. 
705 ; 12 U. L. R. 44.— CAN. 

sm. No 2 ^oiV€r to alienate part of old 
road,] — CuAiTUS v. La Saluc, [1927 J 
3 D. L. H. 704 ; 00 O. L. R. 504 ; affd., 
(19281 2 U. L. R. 380 ; 02 O. L. R. 139. 
—CAN. 

PART Vin. SECT. 1. SUB-SECT. 2. 

f 1. 18 Viet. c. 100.1— 

QuBUEO Nou'ni Siiouic Turni'ikk 
Road Trustres v. Viszina (1884), 
Casa. Difir. (2nd ed.) 758. — CAN. 

PART VIll. SECT. 1,' SUB-SECT. 4. 

1164a i. Dtdy to inspect tree^.] — A 
tree planted in a city liighway fell 
upon a motor car. The tree had long 
boon in a decaying condition : — JJelti : 
tho city corpn., having by bye-law 
ttosumea the duty of oaring for the troes 
planted upon tho highway, wore liable 
lor discharging that duty negligently. — 
HuEstiB V. CiTV OF Toronto, [19201 
3 D. L. R. 1 42 ; 58 O. L. R. 648.— CAN. 

PART VIII. SECT. 1, SUB-SECT, 6. 

0 i. S. P. PuEASKV V. Edmonton 
(A lta.), [19271 2 W. W. R. 445.— CAN. 

r (p. 389) I. .1 — Pltf. (dipped & 

fell when walking upon a granolithic 
sidewalk Se was injured. For live or 
six days before this ocoorrenoe, the 
sidowalk at the point where she fell 


was covoitnl with glare ice & Wfts 
cousoquouUy In a slippery & dangerous 
couditiou. Pltf.’s injury was not 
atti'ibutablo to any lack of care on her 
part. The city authorities had know- 
ledge of tho dangerous condition for 
dye or six days before the liccidcut be 
niado no attempt to remove tho 
danger : — Field : the city corpn. wciv 
^ilty of gross nogligouco within 
Consolidated Municipal Act, 1922, 
H. 400 (3), & wore liable. — Cokurs v. 
Bellbvillb. [19251 2 D. L. R. 250 ; 
56 O. L. R. 451 ; revsg,, [19241 2 
D. L. R. 333.— CAN. 

r (p. 389) ii. Dangerous condition 

known to jicdestrian.] — Where a person, 
who knows that a sidewalk is In a 
dougoi'ous condition becauHo of a pile 
of slippery snow thereon, deliberately 
makes use of it, instead of walking 
on tho rood as ho has previously done, 
tic thereby sustains Injuries, tho maxim 
volenti non fit injuria is applicable. — 
Robinson v. Assiniboia Town, [19271 
3 1). L. R. 514 ; 119271 2 W. W. R. 
409 ; 21 Sosk. L. R. 658.— CAN. 

r (p. 389) iii. Depression caused 

by jicrmitting children to use sidewalk 
as slide — Gross negligence.] — Maitland 
v. PlfiMBROKK, [19291 1 D. Jj. R. 191.— 
CAN. 

r (p, 389) Iv. Exemption from 

liabiiUy except for gross negligence .] — 
McKek V. wiNNiPEQ Crrv, [19291 1 
D. L. R. 05 ; [10281 3 W. W. IL 501.— 
CAN. 

r (p. 3SD) v. Used by children ax 

— Maitland V. Pembroke (Out.), 
[19291 1 D. L. R. 191.— CAN. 

60 . Method adopted temporarily 
dangerous — Whether gross negUgetwe,]r- 
Where Ico or icy snow covered tho 
surface of a sidewalk in a city & the 
method of removing it used by men 
employed by tho dty corpn. was such 
08 to make the sidewalk temporarily 
dangerous to pedestrians w'ho chose to 
walk on it while the work of removal 
was in progress, Ik an accident happened 
to a passer-by ; — Held : tho aaoptlon 
of this method was not in Itself evidence 
of “gross uegUgenoe.*' — Lyons v. 
Ottawa City. [10281 1 D. L. R, 171 ; 
61 O. L. R. 405.— GAN. 
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PAHT VIH. SECT. 1, SUB-SECT. 7. 

o I. .] — A public road 

crossed u stream by a bridge. There 
was a fence between the road & the 
land adjoining <t. erected by the 
proprietors of the latter. At a point 
immediately adjoining tho bridge there 
was a gup, 15 feet wide, in tho fence. 
A pedestrian, on a dark night, mis- 
taking this gap for the road, walked 
through it & fell into the stream & 
was drownod. In an action of damages 
against the proprietors of the land 
adjoining the road : — Held : there 
was no duty on such proprietors to 
fence a natural, as opposed to an 
artillcialJy created, danger on their 
lands, any such duty, where it existed, 
falling on tho road authorities. — 
Moiuuson V. London Midland & 
SooTrian Ry. Co„ [1929] S. C. 1. — 
SCOT. 

o ii. .] — Defts. constructed 

a bridge across a navigable stream, 
having In it a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to guard the approaches to the bridgo 
when swung. A horso belonging to 
pltf. broke away from the person in 
charge of him, escaped out upon the 
public road, & ran a dlstanco of about 
two miles to tho bridge, reaching it 
while the draw w£U3 open to allow a 
vessel to pass, &; rushing Into tho gap 
was drowned ; — Held : deft, munici- 
pality could not he made answerable 
for the loss of the horse. — Stbinhoff 
V. Kent Corpn. (1887), 14 A. R. 12.— 


PART VIII. SECT. 1, SUB-SECT. 8. 

sq. Restriction during repairs — What 
is sufficient isamino of danger .] — The 
duty of those making repairs upon a 
travelled road, is to take such reason- 
able care, by notice, lighting, guarding 
or otherwise, as may be reasonably 
neoossory to prevent damages as the 
result of the temporary condition of 
the road. When this is done, & the 
condition of non -repair Sc of temporary 
danger is brought home to a person 
using the highway, he is called upon to 
use reasonable care on his part for his 
own safety. — Wise r. Toronto Trans- 



Vd. ZXVl. — ^Highways. Cases 1191a — ^1287, 


1191a* Obstruction during construction of 

new road.] — A corpn., in making a new road 
connecting; two^ existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
&, erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the fence in time, which had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury & damage to the car : — 
Held : the corpn. being in occupation of the ; 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence. — Oldham v. Hiirp- 
FIELD OORPN. (1927), 13(1 L. T. 381 ; 91 J. P. 
09 ; 43 T. L, R. 222 ; 25 L. G. 11. 94, 0. A. 

Annotation: — Gonsd. 0*leshlll v. ManchcKfcer Corpn., [1U28] 

1 K. B. 776. 

1191b. Trench dug In unOnished road.] — 

Defts. in execution of a housing scheme were 
• laying out a new road running eastwards 
from a certain highway & closed at its east<‘rn 
end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb- 
stones ; houses were being built on the 
northern side & heaps of earth &. building 
materials made the footpath on this side 
impassable ; the footpath on the si;ulh side 
was still unfinished, but was travel rable ; 


it was bounded by a fence of wooden posts 
& bars ; the middle of the road was levelled 
but not metalled ; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlighted. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new rood. Pltf. on a 
Sept, evening, while there wiis still daylight, 
walked with a companion down the highway 
Si, into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell into th(5 trench & was injured : — Ifeld : 
the trench being apparent to all, there WJis 
nothing in the nature of a concealed danger 
or trap, &> defts were not liable to pltf., who 
was a mt're licensee. — CoLKsnii.L v. Man- 
chester (JORPN., [1928] 1 K. D. 770; 97 
L. J. K. D. 229 ; 138 L. T. 537 ; 92 .T. P. 
37 ; 44 T. L. It. 2.*i8 ; 20 I.. G. H. 121, G. A. 

1197. Add. Amioiaiion ; - Refd. Oldham v. Sheffield 
Corpn. (1927), 130 L. T. 081. 

1216. Add. Annotation Apid. Manchester Corpn. 

Audenshavv U. 0. & Jlentou U. C., [1928] 
Ch. 127. 

1228a. Amount of payment - How calculated — 
Local Government Act, 1888 (c. 41), s. 11 (2).] 
- SaNDHATE lIjiltAN Distu'jct ('OHNCIL V. 
Kent Cohnty (^ounch., No. 05, ante. 

1236. Add. Annotation ; ---ApId. A.-G. v. l^ondon 

Homo Counties .Joint hficctricity Authority, 
[1929] ICh. 513. 

1237. Add. Annotation : — Apid. A.-O. v London & 
Home Counties Joint Floctrieity Authority, 
[1929] 1 Ch. 513. 


rOIlTATION COMMIHSION, 1192R] 2 

1). L. K. 657 ; 62 O. L. Li. 120.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 9. 

sd. Street railway track adjacent to 
highway.] — Pltfs. in a motor car 
uttompttid to cross the tracks of a 
street railway, which were at tliat 
point not laid upon the travelled 
highway but upon land owned by the 
city corpn. adjacent to tlio travelled 
highway. Tho place of crotislng was 
in a dangerous condition, by reason of 
the tracks not being ballasted but 
simply resting upon sleepers. 

Tho cor was Imprisonod there & run 
into by a street oar, & pltfs. were 
injured Sc the car damaged : — Htkl : 
the city corpn. wore liable since, 
although no obligation to repair 
* existed, there was a trap or concealed 
danger. — James v. Toronto a926), 67 
O. L. R. 322 ; a/fg. 27 O. W. N. 233.— 
CAN. 

PART VIIL SECT. 1, SUB-SECT. 11.— 
A. 

1190 i. Liability lor failure to light — 
Statutory duty to light.lr-A motor cor 
driven at night came into collision 
with a tramway Island, Sc was damaged. 
In an action against defenders, as the 
local authority charged, under Edin- 
burgh Municipal Sc Police Act, 1379, 
Nvltn tho lighting of the streets, it was 
proved th^ a red lamp situated on tho 
island was not lit at the time of tho 
accident. It was also established that 
defenders had not failed In their duty 
with respect cither to the construction 
Sc condition of the lamp, or to the 
precautions taken to ensure that it 
should remain alight during the hours 
of dnrlmenn : — Held : the standard of 
p^oxmanoe could not ,be al^luto, 
but must be relative to tbe best avall- 


,ablo mcaua of ».-vhIevlng exact per- 
formance. &, in f abHonec of evidence 
of any failure on the part of defonderH 
to Hike every rt'usouable means of 
carrying out their statutory ohllga- 
tJoiiH, they fell to bo ashoilzled. — 
KeoOH V EuiNBimOH MAGiaTliAT>W, 

[1920] H. iX 814.— SCOT. 

r i. ,1 — A corpn. planted tives 

along one of its HtroetH, 8c rusp. sus- 
tained InJui-icH through his motor car 
c-olliding with one of the trees on a 
dark night. There was a streut-lamp 
In tho vicinity, but it had gone out - 
Ildd : tlie corju** having caused a 
dangerous obstruction on the sti*eet, it 
was its duty to light Sc keep llghUMl 
the obstrucliou, so os to make it vislhlo 
to persons using tho street. — O amaku 
(Mayor) v. Clarke. [1927] N. Z. L. 11. 
404.— N.Z. 

PART VIII. SECT. 1, SUB-SECT. 11.— 

D. 

1210 i. Liability of driver — Accidental 
injury.] — Held: the driver of a hors© 
van, which was capsized against a 
lamp-post by a gust of wind, was not 
liable in damage;*^' under General Police 
Sc Improvement (Scotland) Act, 1802 
(c. 101), s. 12H, in respect that tho 
breaking of tho iarpp was not bis act. — ■ 
Hooo V. MAcrilERSuN, 11928] S. O. (J.) 
15.— SCOT. 

PART VIII. SECT. 2. SUB-SECT. 2. 

•a. night to rebate — Hama of calcula- 
tion.] — Kesp, village, an urban munici- 
pality within applt. county, was subject 
by statute to an annual general levy 
by tbe council of the county for county 
road purposes. Under a provision of 
an Ontario statute of 1926, repealed Sc 
re-enacted as sect. 28 (6) of Highway 
Improvement Act, It. 8. Ont., 1927, 
the village first became entitled to a 

13 


rebel c in ciich year of 76 per cent, of 
the goucral utjuuai rate raised in tho 
village ill tlie jjj-ovloijs year. Tho 
annual g(;noraI rate IrnpostMi in tho 
years I927&J92H Included Hums 

re<|iiii-?'d by tho council of the county 
to meet tiio Interest Si. Hiiiklug fund 
clnirges utaiii (lelieiilures isHueu by it 
before 1926 in order to raiso inoiiey 
for corjHtrucLJng Sc improving roads 
lonraiif'.' jairt of the coujity roml 
system:- Held: in fixing tho sum 
upon which rt.'sp. villugo wuh entitled 
to tht) 76 i*or «:cnt. nthale tho applt. 
county was hound to include tho 
amount ralKcd hy it in the vlllago 
towaids tlm inU-rest Sc Hlnklng fund 
(ihuj-gcH upon Mu* dchent/iiroH. — L in- 
c.’oi.N County Coi.cn. v, Porv Dal- 
nourtfE Village Coron., 11931] A. O. 
SOH ; 100 L. J. V. ( ‘H ') ; 1 46 L. T. 053 ; 
47 T. L. 11. 6J3, 1\ (k- CAN. 

PART VIII. SECT(> 6, SUB-SECT. l.—A. 

1240 xiv. .j- 8oct. 730 of 

the Winnipeg Charter, wlii«;h gives tho 
city a riglit of indemnity “ of Sc from 
all costs, claims. Sc damages caused 
by any obstruction, ciicroachiag or 
uuiduuuo placed on any public road by 
any person, firm, or corpn. whether 
t)(irsuant to permit or agi’cemcnt with 
I tho city or not, <loes not apply to claims 
i for UumagOM arising ont of encroooh- 
ineut or nuisitufscis cmitod by tho Joint 
act of tho city Sc tho third party. — 

1 8<;iiALEii V. WiN.Mi'iCG f.Mun.), 11929] 
4 i). L. It. 68.3 ; 2 VV. W. K. 368.— 
CAN. 

' 1262 vii. .1- -In tho 

i abscnco of a statute iinposiiig tho duty 
I to keep a sidewalk in repair : — Held : 

; deft, ruunicipality was not liable for 
I injuries sustained by a pedestrian as 
tho result of its decay, where Its con- 
I strucUon was authorised by statute 
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1268. Add, Annotation : — ^Refd. Oldham v, Sheffield 
Oorpn. (1927), 136 L. T. 681. 

1878. Add, Annotation : — Reid. Oldham v. Sheffield 


Oorpn. (1927), 186 L. T. 681. 

1280. Add. Annotation : — ^Reld. Oldham v. Sheffield 
Oorpn. (1927), 136 L. T. 081. 


& thero waa no evidence of original 
lanlty oonstmotion ; the fact that no 
hye-law authorising its oonstmotion 
oould be found, was held immaterial 
since no statutory provision made a 
bye-law neoessary for the laying of 
sidewalks in streets the possession of 
which was already vested in the 
municipality. — G ilrot v. Burnaby 
Ck}RPN., I1931J3W.W.R.1; 4D.L.R. 
ill.-^AN. 

1860 xxil. .] — Qrber e. 

Mulmttk Township, [19261 4 D. L. R. 
168 : 69 O. L. R. 259.— CAN. 

1860 xxliL LlNORXIX 

e. Stocks No. 863 Municipal Distrioi' 
mta.U1927J 8 D. L. R. 478; [1927] 2 
W. W. R. 318.— CAN. 

1860 «dv. Jbsson v. 

Rural Municipalitt of Livinostonb 
(Bask.). 11929] 2 D. L. R. 474 ; 1 
W. W. R. 474.— CAN. 

t (p. 402) I. 

Thorfron e. COULER, [1930] 1 B. L. K. 
916.— CAN. 


g (p. 403) 1. ^ 

The law does not impose an unvarying 
obligation on a traveller using a ch.y 
or ooTintry rood of remembering all tho 
pitfalls 6c dangers therein which he 
may have seen on prevlouH jounieyH. 
The most that can be exi»cctcd of a 
traveller who has knowledge of 
dangerous coiiditlous is that tho degree 
of care which bo exercises should be 
' reasonably commensurate with his 
knowledge. Where a munlc riallty 
digs, fur its own purposes, a pit 
extending Into the rood allowanco It. 
is bound to make tho adjoining , rood 
safe for travcUora. 

Although country mads caimrtt bo 
expected to bo porfeotly safe tho public 
have a right to be pruteoUd against 
oxoavations or obstructions on or near 
tho travelled way which render tlic 
saad unsafe for traveUers using It.-- 
SjELBO V, llORLlN RUIUL MUNICI- 
PAUTY, 119301 8 W. w. R. 291 ; 4 
D. L. R. 471.— CAN. 

g (p. 403) ii. Dilch 

lowuml ouartU or raUing $,] — Walton v. 
York County Oorpn. (1881), 6 A. R. 
181.— GAN. 

g (u. 403) iU. Defective street 

in raitway mbuHny,] — Whore a city which 
is under a statutory duty to keep its 
streets in repair is charged in an action 
lor damages with non -repair, the fact 
that tho particular piece of pavement 
from the non -repair of wliich pltf.’s 
Injury is alleged to have resulted 
happens to bo under a subway oun* 
stroclod at the instance of, or for tho 
benefit of, the city under a contract, 
approved by the Board of Railway 
Conirs. for (Canada, between the city 
^ a railway co« & under which the city 
agreed to maintain Sc repair said 
pavement, does not change the 
oharacter or origin tho liability, if 
any, of the city to pltl. — Bcbalek r. 
dry OF Winnipeg (No. 2) (Man.), 
11930) 1 D.L.R. 499; 1192913W. W. R. 
483 ; 36 O. R. O. 224 ; affd., [19311 2 
W. W. R. 709 : 4 D. L. R. 198.— CAN. 

g (p. 403) Iv. Failttre to make 

proper proiision at levd erosoing.)-— 
Where a city, under a statutory duty 
to keep its streets Sc sidewalks in repair, 
buildfi sidewalks up to the rails at a 
railway orosaiug. thus inviting pedt^- 
trians to use them & so cross the 
railway, it should see to it that suitable 
nrovlMon for such crossing is made 6c 
It is liable to a i>er8ou who is injured 
because of Its fiulure to do so. — ^M ac- 
QRSOOR t>. CANAPIAN NATIONAL ItTB. 

SC Edmonton Crrr, noso] 3 W. W. R. 
892: nmil D. L. R. 87; twrp., 
11930] 3 W. W. R. 237.— CAN. 

h (p. 404) 1. Hooks near Mok- 

trap.) — Owing to tho failure of Uio 


driver of pltf .*8 car to foUow a diversion 
of tho highway the oar, after travelling 
over a grass plot, hit rocks imbedded 
in the earth by nature : — Held : the 
fact that the municipality betd not 
erected a sign or signal Indioating tho 
diversion or placed a guard rail at said 
point was not negligence Sc tho presonco 
of the rooks in question near the high- 
way did not render it liable. — P arkins 
t). Coulee, [1930] 3 W. W. R. 609.— 
CAN 

k (p. 404) I. Failure of traveller 

(o see,] — Where a traveller fails to see 
an olistruotion which a person using 
ordinary care would have avoided, the 
statutory liability does not arise. — 
Kino v. Riley, [1925] 2 D. L. R. 2l 8. — 
GAN. 

k (p. 404) ii. Imbedded wire,} — 

Pltf. was injured by tripping over a 
wire Imbedded in a stteet : — Held : 
defts. had not discharged the onus 
of removing tho presumption that they 
had failed In their duty. — Woodcock 
t>. Vancouver (B. C.), [1027] 3 

W. W. R. 769.— CAN. 

k (p. 404) iil. Projerling iron 

covering of rgearaWon.] — Pltf., while 
walking ou a sidewalk, stumbled Sc 
foil as a result of the pmjeotlan over the 
cement part of the Eddewalk of the Iron 
covering of an excavation which the 
city had allowed tho abutting owner to 
make : — H^Ul : the accident happened 
beoausa of want of proper repair of the 
sidewalk, Sc tho city had not shown 
that It had done all that could 
reasonably i>o done to prevent the want 
of repair. — M oran v. Vancouvkp City, 
[19291 1 n. L. H.461 : 40 B. O. K.450 ; 
[10281 3 W. W. R. 060.— CAN. 

k (p. 404) Iv. Profeciing stab 

of concrete. }--Held : the defect was one 
which, in such a location, should have 
been remedied : It would have been 
negligence to have there constructed 
the sidewalk with such a rise, & 
deliberately to allow it to remain was ' 
not lees a fault.— Hennesby r. Toronto 
C hTY, [1928] 4 D. L. R. 378 ; 62 

O. L. R. 541.— CAN. 

k (p. 404) V. Causing obstruction 

of tnru’.] — I’he failure of a munici- 
pality to out down scrub Sc bush so 
growing at the side of a road -allowance 
near an intersection that it prevents 
persons travelling on the road from 
having 0 clear view of vehicles ap- 

S rooohlng on the intersecting road 
oes not constitute a broach of the 
municipality’s duty to repair under 
Rural Municipality Act, s, 196. — 
Partridoe V. Rural Municipality 
OP Lanoenbcro (Sask.), {19291 3 
W’. W, R, 5f»5 ; [19301 1 D. L. R. 939 ; 
24 S. L. R. 153.— CAN. 

k (p. 404) vi. Failure to erect 

suhstantial barricade during repairs .) — 
Ruttan V. R., [19311 1 B. L. R- 301.— 
GAN. 

k (u. 404) vll. Safety platform.) 

— Pltf. while driving a motor oar at 
night was Injtued by colliding with a 
safety island or platform which, under 
authority given deft, city by its charter, 
had been placed by It on the street for 
the use of persons usiiig tram oars. 
The Judge held that- the platform was 
a ** trap,** because of the fact that It 
dUTcrod very little In colour, if at all, 
from the rest of the highway; Sc be 
awarded pltf. damages. Beit, ap- 
pealed .* — Held : the appeal should be 
allowed, since the platform was 
properly placed. Sc there was no 
evidence that <teft.V failure to furnish 
more light at or near the platform 
than it did supply or to paint the 
platform -amounted to nuafeasanoe 
which left tho highway tn disrepair. — 
KNTQHT V. WlNNIFSO, (19301 1 

W. W. R. 234; 1 D. B. R. 874; 38 
Man. L. R. 430.— CAM. 

lA 


00 i. . 1 — Where an accident 

results from look of repair of a road, 
a presumption arises, without evidence 
that the municipality responsible for 
the road had notice of Its condition, 
that the statutory duty to repair has 
been negieoted. — Rea v. Municipalitt 
OF MINTO, [19251 3 B. L. R. 623 ; 
[19251 W. W. R. 6.57 ; 35 Man. L. R. 
190.— CAN. 

00 ii. .] — ^In an action against a 

town for damages for injuries resulting 
from falling on a slippery sidewalk : — 
Held : tbe town which had received 
.oral notioo of the accident witblu 
24 hours thereof had not been preju- 
diced by the failure to give written 
Dotloe of the accldoiit within the time 
stipulated by sect. 627 (3) of Municipal 
Act, Sc thero was reasonable excuse 
within tho moaning of sect. 628 of said 
Act for the delay In giving the written 
notice. — O’B rien v. Dauphin Town, 
[19301 1 w. w. R. 907 ; 3 D. L. R. 
330.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (a). 

1274 il. — — .1 — Jacobson v. 

Municipal District CitowN, [lOSOJ 1 
B. L. R. 847.— CAN. 

1289 1. Damage to adjoining 

owners — Construction of road causing 
flood.) — Municipality : — Held : liable. 
- Meier h. Frankun, Limpreciit v. 
Franklin, Strkicii v. J'ranklin 
(Man.), [1926] 3 B. L. R. 433 ; [19261 
2 W. VV. R. 330.— CAN. 

1289 ii. NcjgligcrU construc- 

tion of ditches causing flood .) — Stadniok 
V. Bifrost Municipality, [1927] 4 
B. L. R. 61 ; [1927] 3 W. W. R. 49 ; 
37 Man. L. R. 26.— CAN. 

1289 iii. Hoad materials 

carried into raceway by violent storm.) 
— Held : defts. were not liable. — 
Snook v. Brantford Town (Council, 
(1866), 14 U. C. K. 255.~CAN. 

q (p. 408) i. .1— Boft. 

municipality \vli(?n In piu'suancc of its 
statutoiy pow’ers it was constructing 
a sewer along tbe side of a highway 
emited a barricade of planks against 
which tho earth taken from the 
excavation was plied up. The barri- 
cade Sc tho pile of earth occupied so 
much of the sidewalk that a path only 
18 inches wide was left behind the 
barricade for t)ic use of pedestrians. 
Owing to ordinary rainfall Sc the 
moist character of tbe earth so piled 
up, there was a seepage of water 
carrying slimy particles of clay through 
the spaces between tho planks resulting 
in the surface of the pathway becoming 
dangerously muddy & slipiiery. Pltf. 
while walking along the pathway 
slipped on said surface Sc was seriously 
Injured : — Held : deft, had created 
& continued a nuisance which was the 
proximate Sc sole cause of pltf.’s 
mjurie.s. — Watts r. District of 
TJurnaby (B. C.). [19291 4 D. Ii. R, 
142 ; 2 W. W. R, 612.— CAN. 

r (p. 408) i. Hightcay repaired 

\ciih inflamttwblc nrnterial.) — While pltf. 
was driving a motor car along a side 
road, which althougli a legal highway 
was not often used, the rear wheels of 
Uie car suddenly sank down & tho ear 
became immovable. It then caught 
fire Sc was totally destroyed, 
loam undemeath tlie surface of the 
road was found to be on fire, aHhough 
the surface appeared to be intact Sc 
thero was nothing to indicate that the 
sub-surfdee was in the condition in 
which it actually was : — Held : taking 
into consideration all of the cfitnim- 
gtances, including the localitj, feoeral 
nature of the soil 3c materials at hand, 
3c the extent of the use of tbe road, ttie 

fact that deft, munidpalit ' ' 

or swamp earth of an 
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Part IX. — Nuisances 

1830a. Enclosing highway.] — R. v. 

OODBN (1702), Fortes. Bep. 261 ; 7 Mod. Rep. 

45 ; 02 B. R. 830. 

1869a. Fireplug — Projection above pavement — 
Liability of water company.] — A nreplug had 
been lawfully fixed in a footpath by deft«. 
OriginaRy the top of the fireplug h^ been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passiim along the footpath, fell over the fire- 
plug & was hurt : — Held : as the fireplug 
was in good repair, &; had been lawfully 
fixed in the footpath, no action by pltf. 
would lie against defts. — Moohb v. Lambeth 
Wateeworks Co. (1886), 17 Q. B. D. 462 ; 

66 L. J. Q. B. 304; 65 L. T. 809; 60 
. J. P. 756 : 34 W. R. 659 ; 2 T. L. R. 687, 

C. A. 

Annotations : — ^Apld. Thompson v. Brighton Corpn., Oliver v. 

Horaham L. B.. [ 894] 1 Q, B. 332. Coni^ Hartley w. 

Rochdale Corpn.. 19081 2 K. B. 594. Apld. O. C. liy. t>. 

Hewlett, [1910] 2 A. C. 511. Befd. R. v. Poole Corpn. 

(1887), 19 Q. B. D. 602 ; Steel v. Hartford L. B. (1891). 

60 L. J. Q. B. 256 ; Dawson t. Bingley U. D. O. (1010), 

75 J. P. 17 ; Papwortb v. Battersea B. C. (1914), 79 J. P. 

105. 

1872a. r Liability of water company.] — 

A water co,, at the request & expense of the 
owner of a house, laid down a service pipe 
leading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was pi*c»tect«?cl by 
a cover or guard-box let into the pt^vement, 
which was provided with a lia or (lap. 
Owing to the hinge of the lid or flap being out 
of repair, it projected above the paveme»it, 

& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
co»ild not be repaired without being removed, 
or removed without breaking up the pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repair of the hinge ; — Held : 
the co., who alone had power to break up the 


and Remedies. 

street for the purpose of repairing the guard- 
box, were res^nsible for its rep^, & liable 
in respect of the injuries sustained by pltf. — 
Chapman v. Fyi.de Waterworks Co., 
£1894] 2 Q. B. 699 ; 64 L. J. Q. B. 16 ; 71 
L T. 639 ; 69 J. P. 6 ; 43 W. R. 1 ; 10 
T. L. R. 680 ; 88 Sol. Jo. 620 ; 9 R. 682, 
C. A. 

Annotfiiions : — Consd. Colne Valley Water Oi. v. Hall (1907), 
96 L. T. 395.^Distd. Staoey v, Qae Light & Coke Co., 
Metropolitan Water Board & West End Tailoring Co. 
(1010), 9 L. G. R. 174. Gonid. Batt v. Metropolitan Water 
Board, J 1911 1_2 K. B. 965. Bold. Grand Junction Water- 
works (jo. V. Roducauaohl. [1904] 2 K. B. 230. 

lS78a. In contravention of City Police Act, 

1839, c. xclv, s. 35 (7) — Claim of right.] — 

(Curtis v, Geeves, No. 64Ia, ante. 

1380a. Overcrowded Inn yard — Vehicles left in 
highway.] — An innkeeper had for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular piece of ^und 
at the corner of two streets. This piece of 
ground having been ascertained to ne part 
of the highway : — Held : deft, was rigntly 
convicted of an obstruction under Highway 
Act, 1836 (c, 60), 8. 72 . — Goring v, Bar- 
51ELD (1864), 4 Now Rep. 284. 

1381a. .] — A person placing a dangerous 

obstruction in a highway, or in a private road 
over which persona have a right of way, is 
bound to take all necessary precautions to 
protect persons exorcising their right of way ; 
& if he neglecia to do so, is liable for tno 
consequences. — CiARK v. Chambers (1878), 
3 Q. B. D. 327 ; 47 J.. J. (J. B. 427 ; 38 L. T. 
464 ; 42 J. P. 438 ; 20 W. U. 613. 

Annotations: — Ooiisd. Bull v. Rbnreditoli Comp. (1902), 67 
J. P. 37 ; BuolT V. Luag. 119101 1 K. B. 148. Apld. 
Glasgow City CTorpn. v, Taylor, il922J 1 A. C. 44. Rnd. 
A.-G. V. Tou-lJBttLiy & Browririgg (t»79), 70 L. T. 174 ; 
Tolbauaeii v. Davies (1888), 59 L. T. 436 ; McDowall r. 
G. W. Ry., [19021 1 K. B. 018 ; Latham v, Johnson Sc 
Nephew, U913J 1 K. B. 398. 

1391 . Add. Annotations : — Refd. Williams v, Larsen 
(1928), 21 B. W. 0. C. 339; Templeton v. 
Parkin & Co. (1929), 140 L. T. 619. 

1399. Add. Annolallon : — Dlstd. Oldham v, 

Sheffield Corpn. (1927), 136 L. T. 681. 


nature ill coiiiitructiiig the road did not 
constitute nogllgenco on Its pait. — 
CoxRoY V. Spkuck Grove, Monicipal 
District ok, [19311 1 D. L. R. 555 ; 
[1930] 3 W. W. R, 605.— CAN. 

tk. Hoad unaer repair bp Minister of 
Uighioaus.] — Held:, as long as the 
work of constniction or repair Is being 
carried on, the highway is removed from 
the direction, control & management 
of the municipality, which is not liable 
to travellers for damages n.'snltiug 
from its state of repair until the high- 
way is again under its control Sc mnu^ 
agement. — Horspibld v. Cana Rural 
MuNicuALmr No. 214, [1925] 2 

D. L. R. 874 ; (19251 1 W. W. R. 
1067 ; 19 Saak. L. R. 378.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (0). 

1800 iz. .1 — A municipal corpn. 

Is not liable for Injury caused by 
failure to make minor repedrs to a 
street, but is liable if the damaro 
occurs through negligence or fault m 
the original oonstruction, & if it can 
be shown that the oonstmetion in the 
first place by thoee who were re- 
sponsible for it was of a negUgent. 
improper, or faulty description, they 


will bo liable If damages result.-' ~ 
Htkwart V. MoNcrroN (3925), 53 

N. B. R. 427.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— A. 

k i. Obsiruciion on part not used 

by pvhlic .] — R. v. Bennett (1825), 
N. B. Dig. 400.— CAN. 

tm. Obstruction permitted — Duty of 
person causing obstruction to provide 
lighla at nigM .] — Hervey v. French 
(1839), 4 Ont. Dig. 7433.— CAN, 

PART IX. SECT. 1, SUB-SECT. 1.— D. 

■n. Areas forming pari of side- 
waik—Left uncovered.}— On a dark 
night one of pltfs., wife of her co- 
pltf., stepped into an area, one of 
several, in the sidewalk of a street 
in a town & was injured. Tbo areas 
were constmoted as part of a bolldlng 
adjacent "to the sidewalk & were for 
the benefit of the owners or tenants 
of the building. No authorisation by 
the town corpp. for the construction 
of the areas was shown, but It appeared 
that, sinoe the year 1900, the corpn. 
had looked after the ooverix^ of the 
areas, treating them os part of the side- 

15 


walk. Before the accident, the area 
into which pltf, stepped bad been 
covered with a plank, but on the night 
of the acTildent it was uncovered 
Held : tho town coriui., having know- 
ioclge of tho condition, & having taken 
no steps to close the areas, or to soc 
that tney were adequately protected, 
were liable to pltfs. — M oMiohabl v. 
(JODEUK'lf Town. [19281 4 D. L. U. 
636 ; 02 O. L. It. 547. -CAN. 

so. Lift forming part of pavemrtd — 
Well of lift inadcfpiateiy fenced .] — 
H A YMAN V.OVUY PnorKTCTY ] NVKSTMKNT 
Trust Oorkn., Ltd., [1 929 J H. C. (H. L.) 
65.— SCOT. 

■p. f Utrol pump.l—liiUTWH Ameki- 
DAN GIL Co. V. Smorr ((Jnt.), [1929] 
3 D. L. U. 119.— CAN. 

PART IX. SECT. 1, SUB-SECT. 1.— 
K. (0) I. 

sv. street traders — Licence — “ Article 
or thing** — Whtd inchuted,] — Held: a 
live pig WAS All ** article or tiling " 
within Street Trading (Regulation) 
Act (Northern Ireland). 1929, «. I (1 ). — 
R. (U. D. C. OF Rortapown) v. 
Armaoh Chairman & Jus'iicfa, [19311 
N. I. 211.— IR. 



Cases 148Sfr— 1619. English aItd Empibb Digest Supplement. 


1486a. Street traders — ^Licence — Application to 
renew — Duties ol borough council,] — (1) The 
remedy by appeal to petty sessions given by 
London County Council (General Powers) 
Act, 1927 (c. xxii.)f s. 35 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trader is equally 
benoilcial, convenient & effectual as mandamus 
would be. Mandamus will therefore not lie 
to a Metropolitan borough council to compel 
them to hear. & determine a street trader’s 
application for renewal of a licence. 

(2) In deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, & its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
were not present at an earlier meeting when 
the applicant was heard. 

(3) Semble : the Act does not contemplate 
the calling of evidence before the council 
on such applications ; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary. — R. v. Lewisham Corpn., Ex p. 
Jackson (1929), 93 J. P. 171 ; 73 Sol. Jo. 
318 ; 27 L. G. R. 410, D. C. 

1435b. Refusal to renew — Appeal to 

petty sessions — Evidence.] — R. v. Lewisham 
O oRPN., Ex p. Jackson, Ko. 1435a, ante, 

1436c. Mandamus.] — R. v. Lewi- 

sham OoRPN., Ex p. Jac TSON, No. 1435a, ante, 

1435d. Liability for trading wlthout-r- 

Notwithstanding legal impossibility of grant.] 
— The fact that a borough council is pre- 
cluded by tlie existence of Sunday Observance 
Act, 1077 (c. 7), from granting a licence for 
street trading on Sunday does not render 
impossible tlie conviction for trading without 
a licence of a trader who in fact trades on 
Sunday without a licence. — Baars v. 
Keep, Ri^-ooks v, Kensington Borough 
Council (1931), 145 L. T. 200 ; 95 J. P. 153 ; 
47 T. L. R. 430 ; 76 Sol. Jo. 611 ; 29 L. G. R. 
400. 

1435e. Removal of refuse — Liability for 

charges.] — The “ other services ” mentioned 
in London County Council (General Powers) 
Act, 1027 (c. xxii.), s. 37, are services ejusdem 
generis os the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of “ other 
services” rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act dealing with the regula- 
tion of street trading : — Held : in the absence 
of evidence of the removal of refuse or of 
services ejusdem generis as the removal of 
refuse, applts. were not entitled to recover. — 
Westminster Corpn. v, Armstrong, [1929] 
2 K. B. 451 ; 142 L. T. 203 ; 98 L. J. K. B. 
707 ; 45 T. L. R. 634 ; 94 J . P. 18 ; 27 
L. G. R. 671 ; 29 Cox, C. C. 49, B. C. 


1441. Add, Annotation: — Apld. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 h, G. R. 752. 

1442. Add, Annotation: — Consd. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1443. Add, Annotation: — Consd. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 

1447. Add, Annotation: — Consd. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1456. Add, Annotation : — Refd. Blundy, Clark & 
Co. V, London &; North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1457a. Causing horse to shy.] — In an action 

for a nuisance it appeared that pltf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
dofts. on their land adjoining the highway, 
& the cart was upset & pltf. injured. Evi- 
dence was tendered by pltf. to prove that 
other horse id shied at the heap on the 
same day : — Held : if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — B rown v. Eastern & Midlands 
R y. Co. (1889), 22 Q. B. D. 391 ; 58 L. J. 
Q. B. 212 ; 00 L. T. 266 ; 63 J. P. 342 ; 6 
T. L. R. 242, D. 0. ; on appeal^ 22 Q. B. D., 
atp. 393, C. A. 

Annotation: — ^ReM. Hoatb'a Gara^ro v. Hodgoa (1915), 11 
L. G. H. 195. 

1485. After this case add ” Sec, also, Agriculture, 
Nos. 070a, 970b.” 

1473. Add, Annotation : — Consd. Vanderpant v, 
Mayfair Hotel Co. (1029), 27 L. G. R. 762. 

1476. Add, Annotation : — Apld. Vanderpant v, 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

1500. Add, Annotation : — Consd. Eastbourne 

County Borough v. Puller & Sons (1928), 93 
J. P. 29. 

1509, Add, Citation : — 05 L. J. K. B. 81. 

1611, Add, Annotation : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1512. Add, Annotation : — Distd. McGowan v, Stott 
(1923), 99 L. J. K. B. 357 n. 

1513a. .] — When any one places a motor 

omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 
liable for placing a nuisance upon the road, &> 
for negligent use of the highway. — W alton 
(Isaac) & Co., Ltd. v. Vanguard Motor 
Bub Co., Gibbons v. Vanguard Motor Bus 
C o. (1908), 72 J. P. 605 ; 25 T. L. R. 13 ; 
53 Sol. Jo. 82 ; 7 L. G. R. 349, D. C. 

Annotations: — Overd. Parker v, L. G. O. Co. (1909), 101 L. T. 
623. Beid. Barnes U. D. C. v. L. Q. O. Ck). (1008), 7 
L. G. K. 359 ; Wtng v, L. G. O. Co., (1909] 2 K. B. C52. 

1514. Add. Annotation : — Generally, Reid. Britan- 
nia Hygienic Laundry Co. v. Thorny croft 
(1926), 135 L. T. 83. 

1519. Add, Annotations : — Distd. Noble v, Har- 
rison, [1026] 2 K. B. 332. Consd. Reigate 
Corpn. V. Surrey County Council, [1928] Ch. 
359. 


PART IX. SECT. 1, SUB-SECT. 1.— N 

•Q. I*rickly bush protruding through 
fence .\ — Wlioro deft, permitted a gome 
bush grooving im his land to pndeet 
over a ftreet, & pltt. was injured by 
a thorn of the bush penetrating one 
of hlB oyos : — Held : dofl. was liable. — 
CULL V , Qrickn (1924), 27 W. A. L. H, 
62.— AUS. 

•r. Suffering trees to grow — Causing 
obstruction — Madras Local Boards Act,] 


— The allowing of prlckly-pcar to 
spread on to a road used by the public 
is a pnblio nuisauee within Indian 
Penal Code, s. 268 . — JRe Molawpa 
Goundan (1928), I. L. H. 52 Mad. 79.— 
IND. 

PART IX. SECT. 1, SUB-SECT. 4 . 

1601 iii. Obstruction of ocoess.) 

— ^^Vhethe^ it is or Is not molawful to 
UNO a locomotive engine in a public 
street depends on Uio manner Sc extent 

IB 


of the user. In an action for nuisance 
by obstructing access to pltf.*s garage 
by the imreasouable user of a loco- 
motive engine & trucks for the purpose 
of delivering to Sc loading goods 
from tho deft. *8 factory: — Held: a 
nuisance had been proved, & an in- 
junction against unreasonable user & 
damages should be awarded, — 
McCarkon V , Noskb Bros. Pro- 
PBIEIARY, Ltd. (1929), 8. A. S. R. 
433.— AUS. 
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1540* Add^ Annotation : — ^Refd. Manchester Corpn. 
V, Famworth, [1930] A. C. 171. 

1546a. Heap of refuse — ^Horse frightened.] — Pltf.’s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land bclong^g to them, & personal injuries 
were, in consequence sustained by pltf/s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected : — Held : such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs. — 
Brown v. Eastern & Midlands Ry. Co. 
(1889), 22 Q. B. D. 391 ; 68 L. J. Q. B. 212 ; 
6 T. L. R. 284, C. A. 

Annolation: — Refd. Heath’s Oarafro v. HodROH (1915), 14 
L. G. U. 195. 

1592. Add. Annotaiian : — Refd. Layzell v. Thomp- 
son (1920), 91 J. P. 89. 

1616. Add. Annotation : — Refd. Reigate Corpn. v. 
Surrey County Council, [1928] Ch. 359. 

1623. Add, Annalaiion : — Refd. Oldham v. 
Sheffield Corp i. (1927), 130 L. T. 081. 

1634. Annotations: — Consd. Swadling v. 

Cooper (1930), 40 T. 3.. R. 597. Refd. Har- 
grove V, Burn (1929), 40 T. L. R. 59. 

1637. Add. Annotations: — Consd. Hargrove v. 
Burn (1929), 40 T. L. R. 59; Swadling v. 
Cooper (1930), 40 T. L. R. 597. Refd, The 
Voctis, [1929] P, 204; The Chatwood, [1930]- 
P. 272. 

1652. Add, Annotation : — Generally, Refd. Salis- 
bury & Fordingbridge District IJramage 
Board v. Southern Tanning Co. (1920) i.td,, 
[1927] 2 K. B. 500. 

1668. Add. Annotation : — Refd. A.-G. v. Sharj. 
(1930), 99 L. J. Ch. 441. 

1672. Add. Ayinoialion .—Refd. Hliindy, Clark & 
Co. V. London North Eastern Railway 
(1931), 100 L. J. K. B. 401. 


1674. Add, Annotation : — ^Refd. Blundy, Clark Aj 
C o. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1675. Add. Annotation: — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1677. Add, Annotation : — Refd. Blundy, Clark <fc 
Co. V. I.<ondon & North Eastern Railway 
(1931), 100 L. J. Iv. B. 401. 

1680a. .] — Deft. co. built a large hotel, in- 

cluding a kitchen, close to pltf.^s private resi- 
dence & with windows overlooking pltf/s 
premise's ; & a hitherto quiet highway, with 
very little traffic pas.sing over it, became a busy 
st.r(3et with vehicles const/intly coming A: going 
in connection with doft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pltf.’s house, opening inti> the 
street, & tlie roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance : (a) by obstruction of 
access to his residence ; (6) by depriving him 
of reasonable use of the public highway : — 
Held : on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 

I order to maintain liis suit, prove that he has 

I sustained particular & substantial A; direct 
<lamago beyond tlc3 general inconvenience A 
injury to the public, —Vanderpant v. May- 
FAiH Hotel Co., I/i'D., [1930] 1 Ch. 138 ; 99 
L. J. Ch. 84 ; 112 I.. T. 198 ; 94 J. P. 23. 

1684. Add. Annotation : As to {\) Apprvd. Blundy, 
dark A Co. v. J.^ndon A North iOaatern 
Railway (1931), 100 J.. .T. K. lb 401. 

1686. Add. AniwtfdAnn : Fietd, Blundy, Clark A 
Co. V. lAmdon A Nojt.h Eastern Railway 
(1931), 100 L. .X. JC. B. 401. 

1687. Add. Annolation ‘ As to (1) Refd. Vandor- 
pant V. Mayfair Hot^d Co.. [1930] I Ch. 138. 

1688. Add. An7wialioti : -Held. JHundy, (Jlark A 
Co. V. I/»ndon A North J0a.steru Railway 
(1931), 100 L. J. Jv, B. 401. 


PART IX. SECT. 1. SUB-SECT. 11. I 

si. Encroachment on j)rivatc street — j 
Avihorised by Dean of Guild .] — Tho ■ 
proprietors of a Iniildlng’ adjoininf? j 
a private street In G., wlio were, also, 
the owners of tho solum of tho street, 
applied to tho Dean of (3tilld for 
authority to extend their buildinpr over 
part of tne foot pavement of the street. 
The master of works lodged objections 
in tho public interest, on the ground 
that, under Glasgow I’olico Acts, 18(iC 
to 1924, tho Dean of Guild had no j 
jurisdiction to sanction an cncroacii- I 
ment on a private street : — Held : 
nothing In those Acta deprived the I 
Dean of Guild of jurisdiction to grant j 
a lining for tho erection of a Iniilding 
on a private street within the burgh. — 
SAXo>re Shoe Co., Ltd. v. SoAiKits, I 
il929] S. C. 232.— SCOT. t 


PART IX. SECT. 1, SUB-SECT. 14. 

k 1. Broken-doum motor car — Not j 
left on highway for unreaJtoncd)le time — 
Owner noi liable .] — Pederson r. Pater- 
son (1916), 31 D. L. R. 308 —CAN. i 

•V. House left in street ai night — j 
Strut IHfwked-^PerBon moving house 
liable.] — SooiT v. Caloart A Ri ddock, 
[19271 2D. L.R.263; [19271 1 W. W. R. ' 
524 ; 22 Alta L. R. 4C7.-CAN. 

PART IX. SECT. 1. SUB-SECT. 16. | 

Qi, Contributory negligence — i 

Failure to wear adeoruxte footwear .] — > 
In an action for damages for injuries ' 


i4nstain<*d ]>y slipping on nn iry sldr- 
walk, ludil fiiat- <ieft. <diy l»ud nol. 
nogiigiaiMy iierndltod snow or to 
remain on the sidewalk ; A, nmreov^w, 
plrf. was guilty of negligene*? wldeli 
oeeasloned or cfintilbuti'd to the 
accident in Mini, tho kirul of foedweur 
whielj she was wearing was md. 
ordinaillv ade(inate to tins cirrMim- 

sianecR. K.vioirr r, Sahkatoon, < ’iTV 

or, |lU3fM .'5 NV. W. R. 101 : 4 D. L. Jt. 
1010.— CAN. 


q U. — IfnninipnlUy iiuhlr. only 

for gross negligenor .] — The f?jTeot of tin: 
term ** gr(»sK n* j/iigcnce ” In a Kt alnte 
whlcrh impo.scH on a rniiidcipallty the 
<liifv of kcep.lng Its streete In repair, 
but provides that 0 shall not bo liable 
for in juries rt^sultlng from snow or Ic(; 
upon a sidcw'alk “ except In eases cd 
groRH iicgJJgcne.r,” ir that its duty in 
case.s within the proviso Is substanMally 
lower than Its duty to keep Its streets 
free from other defecta A dangejv nr>t. 
so spfsiiflfsL — Johnson v. Ht. James 
llURAD MtTNiniPAUTY. [19.30] '.i 

\V . W. R. B.5 ; 4 D, li. R. 120.— CAN. 

ta. Flow of water — Meaning of .] — 
Water which soaks or seeps through 
a bank on land on to a road does not 
/low on to such road. — J arhat^ w. 
Lo.adkr, [19281 S. A. S. R. 35.— AUS. 


PART IX. SECT. 8. SUB-SECT. 3.— A. 

1670 V, -I — 1h an action 

for a mandatory injunction requiring 
deft, to remove a verandah A steps 
attached to her house, which on- 


eroachod upon a street in a village, & 
eauHod Inconvotdcnce to pltf. A. other 
persons*, nwlng the street; — Tfe.ld : tho 
irif-onvonleneo wfis sueli only os was 
(Tommon tf> all persons using <-he street, 
A jsitf., whoso tinuM) was ho Hltiiated 
that vc;r8ons eonilmr fnun it. In ord(;r 
to gain fwicoss to the yirlucdpal street 
of the viilugo, had to make a detour 
by poaBon of tlie verandah & stops, 
Huffcrtjd no spoeJul damage or injury 
by n*ason of the nuisance, & was not 
tmtlUed to the relief claimed. — 
Whalkt V. KEiiHisv, [19281 2 D. L. R. 
208 ; «l O. L. It. 07./:— CAN. 


1670 vi. .1 — Audehak 

JiVAN.Ti r. Aimai Kf/'.'Ajai (1928), 
I. L. U. 53 Dom. 187. ~IND. 


q i. .1 — The owner of an anlo- 

moldle is imt entitled to irjaintaln an 
ootion against a rnurdcJ polity for 
damages for non-rcpalr of a highway. If 
ho has not Liken out a licence to 
Iierrnlt him to operate his car.- 
SaM1»80N V. HonKUTflON, [1925] 1 

D. L, R. C24 ; 57 N. 8. R. 498.— CAN. 

q ii. Notice of claim ,] — The 

absence of tho notice roqnlfod by 
City Act, R. 8. S. 1920 (c. «G). s. 542, 
to bo given tho municipality Is a bar 
U> an ofjtlon for darnogt^* for injuries 
caused by snow or Ice on a i^Idewalk. — 
HrcKMAN V. Moo3k Jaw City, il9261 
1 D. L. R. 115; [1924] 3 W. W. R. 
839.— CAN. 


q iii. Sufflcicncy of .] — 

McGiiEoOR tJ. R. (Ont,), [19291 1 
D. L. R, 181.— CAN. 
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1689* Add, Annotation: — RM, Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J, K. B. 401. 

1691. Add, Annotation : — Reid. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. J. K, B. 401. 

1700. Add, Annotation : — ReM. Blundy, Clark & 
Co. V, London So North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1709. Add. Annotation : — Aa to (2) Refd. Howard- 
Flanders v, Maldon Corpn. (1020), 135 L. T. 6. 

1710, Add, Annotation : — Refd. Blundy, Clark So 


Co. V, London So North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

1711. Add. Annotation : — ^Dlstd. Howard-Flanders 
V. MaJdon Corpn. (1026), 135 L. T. 6. 

1717a. Remedy trespass not ejectment.] — Dos d. 
St. Julian Shrbwsbuby (Pabish) v. Cowldy 
(1828), laSoP. 128 ; 171 B. B. 1129, N. P. 
1747. After this case add ** Compare Maoistbatbs, 
Nos. 503a, 503b.»* 

1760. Add. Annotation : — Refd. R. v. Nemort 
Salop Justices, JSx p. Wright, [1920] 2 K. B. 
416. 


Part X. — Interference with Highways under Statutory Powers. 


1761a. Duty of local authority — On request to 
exercise statutory powers.] — A local 
authority, request^ to carry out in a “ street 
laid out but not dedicate ” constructive 
works under its statutory powers, need not 
necessarilv inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will bo a lawful exercise of the powers, hdve 
regard primarily to the physical conditions 


obtaining in the area of the proposed opera- 
tions ; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutoi^ definitions ore 
complied with. This applies to powers con- 
ferred by either public general or private local 
statutes. — Davies t;. Ripon Corpn., [1928] 
Ch. 884 ; 97 L. J. Ch. 479 ; 189 L. T. 636 ; 
92 .T. P. 153 ; 26 L. G. R. .530. 


Part XI. — Excessive Weight 

1765. Add. Annotation : — Consd. Eastbourne 

County Borough v. Puller So Sons (1928), 
93 J. P. 29 

1771. Add, Annotation : — Dlstd. Eastbourne 

County Borough v. Fuller So Sons (1928), 93 
J. P. 29. 

1772. Add, A7motation : — to (1) Refd. East- 
bourne County Borough v. Fuller So Sons 
(1928), 93 J. P. 29. 

1775a. .] — Defts., who owned & used traction 

engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to pltfs., 
who were the highway authoritv for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sink into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. Pltfs. 
thereupon brought an action against defts, 
to recover extraordinary expenses, pursuant 
to Highways ^ Locomotives (Amendment) 
Act, 1878 (o. 77), s. 23, as amended by Loco- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed damages for wrongful abuse of the 
highway by defts. So for nuisance & negU- 
l^ce : — Held : as agricultural traffic, includ- 
mg heavy traction engines, was admittedly 


and Extraordinary Traffic. 

j part of the ordinary traffic, So the weights in 
the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing So repassing ; the injury 
to the highway was due to a peculiar So 
unique conjunction of heat & of atmospheric 
So other conditions ; defts.* vehicles did not 
constitute a nuisance. So there was no negli- 
gence on the part of defts. — Eastbourne 
County Borough v. Fuller So Sons (1928), 
93 J. P. 29 ; 72 Sol. Jo. 762. 

1810. Add, Annotation : — Dlstd. Eastbourne 

County Borough v. Fuller So Sons (1928), 
93 J. P. 29. 

1841. After this case add ** See, also. No. 1852, 
post.** 

1844. To the existing paragraph add as follows : — 
The surveyor oi a highway gave a certificate 
under the above sect, to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
resp. in repairing rosb^ in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partlv before*'^ partly after 
the date of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, So, with regard to 


PART IX. SECT. 3, SUB-SECT. 6. 
tw. Coat of fencing bank — Whether 
within Burgh Police (Scotfand\ Act. 
1692. a, 190.) — The mairlstrates of a 
burtph. foandtoa upon the aeotlon. 
brought an action aaainat the owners 
of a steep natural bank, which sloped 
down from the side of a street to 
the sea shore, in order to recover 


the oost of fenolns the bank HeU : 
the sect, was inapplioable. in respect 
that, in view of their ambiaulty. the 
words ** aD7 other place fell to be 
oonstrued In the light of the context 
& of the heading of the group of sects, 
in whtoh they ooourred. £. so oonstmed. 
the placet to whloh the section referred 
were limited to plaoes rendered danger- 

18 


ons by some artlfloial oonstruotlon 
oonnected with buildings or streets. — 
Buoeik Mauistratks V. SvariBLD*s 
< Dowaqeb Oou^mesa) Tbcstbbb,[1038] 
S. C. 525.— SOOT. 


PART IX. SECT. 8, SUB-SECT. 

d L — R. r. Fi!X«ib3Uz.p 

(1676), S9 U. a R. 997.— OAR. 




expenses incurred, before it was made, the 
period of six months limits by Summary 
Jurisdiction Act, 18i8 (c. 43), s. 11, for 
recoverho^ the amount began to run from the 
date of the drat ceitidcate. 

1362. After this case add “ See, also, No. 1841, 
anU.** 

1852a. Where more than one oertlflcate 


Vol. ZZVI.— Highways. Ones 1844-2100^ 

given.}— WiRRAii Highway Boahd v. New* 
ELL, No. 1844, ante, 

1658a. Where several contracts.] — Epsom 

Urban Council v. Lonoon County Council, 
No. 1818, ante, 

1872. Add, Annotation : — Retd. Eastbourne County 
Borough V, Fuller & Sons (1928), 93 J. P. 29. 
1876. Add, Annotation : — Held. Eastbourne County 
Borough V, Puller & Sons (1Q28), 93 J. P. 29. 


Part XII. — 8topping-up or 

1887. Add, Annoiaiimi : — Refd. Linton v. New- 
castle-upon-Tyne Corpn. (1929), 142 L. T. 49. 

1894a. Consent of owners of land abutting 

on highway — Condition precedent.] — By sect. 

59 of a local Act “ the corpn. may from 
time to time by order stop up wholly or 
partially any highway which in their opinion 
is unnecessary on such terms as to the vesting 
of the soil &j other matters as may be agreed 
on between tb ^ corpn. & the owners & leasees 
of buddings Sc lands abutting on the highway 
& on any highway being so stopped up all 
public & other rights of & other rights i 
m, over or upon the same shall be absolutely 
extin^ished.** By sect. 117 : Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act- 
may appeal . . . to the next practicable ct. 
of quarter sessions under & according to Public 
Health Act, 1875 (c. 56), s. 269 : (1) 

it was a condition of the making of ar. order 
under sect. 59 that there should be an 
agreement between the corpn. & the owners ' 


Diversion of Highways. 

& lessees of buildings lands abutting on the 
highway ; (2) the “ highway ” must mean the 
whole highway & not any part, thereof ; Sc 
the applt. was therefore a person aggrieved 
althougli his land did not abut on the part 
of the highway stopped up. — Linton v, 
Newcastle-upon-Tyne t^oripN. (1929), 142 
L. T. 49 ; 94 J. l\ 20 ; 27 L. G. R. 607, H. L. 

1894b. Meaning of highway — Not 

confined to part of highway stopped up.] — 
laNTON V, Newcahtle-ui»on-Tynb Corpn., 
No. 1804 a, ante. 

1897. Add. Annotaiinn : - Refd. Oldham v, 
Shemcld Corpn. (1927), 136 L. T. 681. 

1022. Add. Annotaiion :■ Apld. H. v. Postmaster- 
General, FJx p. Carmieliacl (1927), 90 L. J. 
K. B. 317. 

1958, Add. Annotatwn Refd. Brownv. llarrison, 
Houraui v. Same (1927), 137 \ t. T. 549. 

1979a. Not costs of preparing for appeal— 

Order abandoned.) — H. v. Wing (1825), 4 
B. & C. 184 ; 0 bow. A. By. K. B. 323 j 3 
Dow. & By. M. C. 181 ; 3 L. .1. O. 8. K. B. 
201 ; 107 E. 11. 1028. 


Part XIII. — Streets. 


1997. Add. Annotaiion : — Consd. Iloward-Flan<l<*iH ! 

V, Maldon Corpn. (1926), 135 L. T. 6. ! 

2032. Add. Annotation : — As to (2) Consd. A.-U. r. 

Hornsey B. C, (1920), 43 T. I.. R. 92. 

2039. Add, Annotation : — As to (2) Consd. A,-(L 
Public Trustee Woolwich Metropolitan 
Borough Connell (1929), 93 J. P. 173. 

2044. Add, Annotaiion : — Apld. IJennerley v. 
Prestwich U. D. 0. (1929), 141 L. T. 602. 

2075. Add, Annotation : — Apld. Dennerley v. 
Pr^twich U. D. C. (1029), 141 L. T. 602. 

2076. Aid. Annotaiion : — ^Apprvd. Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 602. 


2087a. -Boundary wall or fence.J .A !>ouin!- 
ary wall or fence which Is nr»t in itself 
a building may not be ta,lv(m into considera- 
tion in lixing Yhe ge,nr*ml building line* of a 
street under Uondon Building Act, 1930 
(c, <-iviii). — Mof.iNH Maoitin'k f/O., fyn>. v. 
iiONDON County c:oi;n(TL M931), 95 J. P. 
202; 29 L. G. H. 627. 

2093. Add. Anwdaiion : — Consd. I'lack v. George 
Parker & Sons, I.td. (1929), 142 L. T. 130. 

2100. Add. Annotation .-—Consd. Siltiugbourne 
V. D. C. V. Lipton, Ltd. (1930), 47 L. R. 
120 . 


PART XI. SECT. 4, SUB^SECT. S. 

1872 i. Oeneml ruht .) — It Is not tbe 
total snm actually spent on repair that 
is recoverable by tho road authority, 
whether that repair involves recon* 
btmotlon or not. Retard nnist be 
had to all the olronmstances of the 
case ; the state of the roads when tbe 
extraordinary trafflo commenood, its 
general ohaiaoter Sc snitablUty for the 
trafilc reasonably to be expected 
thereen, tbe amount of ordinary 
traffio whether of deft, or other persons. 
Sc the ei^ent Sc nature of the tepairt 
xeaeonably leqnired. Pednotlons 


should also bo inoda if roads when | 
; repaired are la a better condition than | 
i before extraordinary trafBo com- i 
i monced. — D own OoirNTT Council v. ■ 
Stewart, 111)27] N. 49.— in. j 

188t I. l>edtKiions aitowancca - i 
i Improvemeni of toad due to repair,] — 

I Down County Cousert v. Stswaut, ; 
j No. lS721,a?tte.-~IR. 

j PART XII, SECT. 2. SUB-SECT. 1. 

‘ fx. SfcessUu for compliance with j 
! stahUitru forftuUihec .) — Held: a public ! 
i tdghway cannot bo closed witbont 1 
i oomplying with the statutory for* i 

19 


iTuilitIcii. -Law;ueh i’. Si;oouitY Town 
24 O. W. It. UQ: 4 O. W. N. 
1289 ; 11 D. L. U. Ill-— CAN. 

PART Xll. SECT. 2, SUB-SECT. 2. -A. 

h I. - — llruier HMjhwati AH, 
}{. N. N. //., of fur u muin- 

Hcat.. 80 to consider ivlisther hy/huHXjj 
V. Bf-LLIVKAU, ffx ji. 

Lk Blano 1 M. P. It. 28. 

CAN. 

h ii. — • JMij/ of anijcnrlHor io 

ciew lands — ArnountB to judicial iict.\ 
-R. V. Bjcuuveau, Ex p, L» Bi^anc 
( 1930 ), 1 M. P, R. 28 .*— dAH. 
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2108. Add* Annoiation : — Consd* Sittingboume 
U. D. 0. V. Lipton, Ltd. (1930), 47 T. L. B. 
120 . 

2208. AnnoUUion : — Apld. Ash^'de*la- 

Zouch Grdns. v. Summere, [1928] 2 B. 397. 

2204a. ; Recovery of expenses of repairing 

dangerous structure— London Building Act, 
1894, 8. 116 — Summary Jurisdiction Act, 1848 
(c. 48), s. 11.] — A building in the metropolia 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, A on Sept. 1 5, 1924, demanded 
from the owner the amount of the expenses. 
The amount not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate under sect. 116 (1) of the above Act 
of 1894 to dx the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had elapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 
made : — Held : the six months’ limitation of 
time applied to proceedings under sect. 116 j(l ) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be affirmed. — London County 
CouNciii V. Owner of 14, Lee-street 
Stepney (1926), 136 L. T. 182 ; 90 J. P. 
146 ; 42 T. L. B. 543 ; 24 L. G. B. 386, D. C. 

2229a. Part of premises fronting another street.] — 

Deft, in 1903 purchased a house wluch 
fronted on G. road. In 1907 siie bought a 
strii) of land which she used to form a 
carriage drive to the house. In 1904 her 
husband became the tenant of a field to 
the south of Sc adjoining the house Sc land. 
The field fronted on K. road. In 1907 deft, 
purchased the field, but entered into a tenancy 
, agreement letting it to her husband, & from 
that time the field & the house Sc land had 
been separately assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. Sc her husband 

ceased to exist about 1918. In 1920 E. 
road was made im, the usual course being 
followed under Public Health Act, 1876 
(c. 55), ss. 160 Sc 267, with the result that 
pltfs. claimed a charge, for the admitted 
proportion duo from deft, of the expenses 
incurred in making up E. rogd, on the whole 
of deft.’s property, including her house Sc 
grounds as well os the field, as fronting, 
adjoining or abutting on E. road : — Held : 
the house Sc grounds Sc the field must bo 
considered as being one close, as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 


Council v. O’Brien (1927), 91 J. P. 149 ; 26 
L. G. B. 369. 

2244a. .] — (1) A notice given to a 

frontager to make up the portion of the 
street opposite to his premises under Public 
Health Act, 1875 (c. 55), s. 150, is not 
rendered inoperative because all the front- 
agers on the street are not served, but he 
will be liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words “ the same ” contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served. Sc not to the whole street. 

(3) Two winter months given as the time 
within which to execut.e works imder a notice 
given under the above sect, is sufficient. — 
Sunderland Corpn. r. Gray, [1928] Ch. 
766; 97 L. J. Ch. 411; 136 L. T. 405 ; 91 
J. P. 52 ; 25 L. G. R. 139. 

2252a. “Thesame.'*] — Sunderland Corpn. 

V. Gray, No. 2244a, ante* 

2253. Add* Annotation : — Consd. Cardiff Corpn. v* 
Cardiff Pure Ice Sc Cold Storage Co. (1930), 
95 J. P. 11. 

2254. Add* Annotation : — As to (3) Consd. Cardiff 
Corpn. V. Cardiff Pure Ice & Cold Storage 
Co. (1930), 96 J. P. 11. 

2254a. .] — Sunderland Corpn. v. 

Gray, No. 2244a, ante* 

2268. Add. Arinotation : — As to (2) N.P. Sunder- 
land Corpn. r. Gray (1920), 130 L. T. 405. 

2280. Add. Annotation : — Refd. Cardiff Corpn. v* 
Cardiff Pure Ice & Cold Storage Co. (1930), 
95 J. P. 11. 

2282a. Two streets repaired at same time.] — 

A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), s. 19, is not entitled to 
include two streets in the same account Sc 
apportion the combined expenses among the 
frontagers of both streets. Nor have the 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the a-ccounts Sc separate 
the expenses of the two streets for the pur- 
pose of making a proper apportionment. — 
Nash v. Giles (1026), 96 L. J. K. B. 216 ; 136 
L. T. 352 ; 91 J. P. 19 ; 43 T. L. B. 121 ; 25 
L. G. R. 06, D. C. 

2285a. Effect of agreement between frontagers — 
Frontager not to be liable lor maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 
apportioned share of cost of making up road.] 
—Moore r. Todd (1903), 68 J. P. 43 ; 19 
T. L. R. 642 ; 2 L. G. B. 376, C. A. 


PART XIll. SECT. 2, SUB-SECT. 2. 
•a. Purchase for widening improve- 
ment — What is due compensation.]-— 
Re MAODONiVLD & Toronto Oorpn. 
(1912). 27 0. L. R. 179 ; 4 0. W. N. 54 ; 
8 D. L. R. 303.-~CAN. 

tb. Poiper to acquire land beyond 

(Tuaniitv actuallv retptired.] — Held : 
iwdor Municipal Ck>rpuB. Act, 1920, 
fi. 192 a muuioipal oorpn. Is empowered 
when ^WdenlnfT a street, to acquire 
not only wbat land is required for that 
purpose, but also to acquire. If the 
oorpn. deems It expedient, land 


additional thereto on either or both 
sides of the street in question, provided 
land is required for the nuiyose of 
widening the street & that the land 

g roposed to be taken, is on either or 
oth sides of the street & whether or 
not the land is owned in part by one 
owner & In part by another. — W kl- 
UNOTON Corpn, r. Dealy, 11929] 
N. Z. L. n. 352.--N.Z. 

PART Xllt. SECT. 2, SUB-SECT. 3. 

o t. .1 — South Grimsby Town- 

ship V* County of Lincoln Sc North 
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Grimsuv 'Township, County op 
Lincoln r. South Grimsby Township 
(1921), 19 O. W. N. 570 ; 68 D. L. li. 
599.— CAN. 

sd. Meaning of ** forming " 

" making ** street .] — To ** form ” a 
street is to alter its natural surface so 
as to provide the desired shape or 
contour. To “ mako ** a street in- 
volves adding where nooessary an 
artifloial surface to tho natni;M or 
I fonned surface of the street. — Howx 
e. District Council op PnoapBor 
> (1029), S. A. 8. R. 462.— AU8. 
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2816* Add> Annotation ; — ^Refd. Dennerley v. 
Prestwioh XJ. D. C. (1929), 141 L. T. 002. 

2318. Add* AnnoUxtionO : — Refd. R. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K, B. 397. Consd. Dennerley 
V, Prestwich U. D. 0. (1929), 141 L. T. 002. 

2840. Add, Annotation : — Refd. Crediton Gas Co. 
V, Crediton U. C., [1928] Ch. 447 . 

2851. After this case add the following new sub- 
section : — 

vi. Other Cases, 

2351a. Action to recover expenses — Form of writ — 
Names & addresses of owners not known.] — 
Pltfs., being entitled under Public Healtli 
Acts to recover the expenses of making up 
a road from the owner’s of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ &; the owners of certain lands 
adjoining” the road “more particularly 
described in the indorsement ” on the writ, 
” whose names & addresses are not known to 
pltfs.” Upon the summons for directions 
pltfs. desired to amend the writ by adding 
after the word “owners” the words “at 
the time of the completion of the works 
referred to in the indorsement hereon,” & 
they also asked for leave to effect substituted 
service on defts. so described by afhxlng 
copies of the writ on the respective premises ; 
— Held : the writ, in not giving the names & 
addresses of defts. other than A., did not. 
comply with the fonn of writ which had the 
basis of statutory authority & was prescribed 
by R. S. C., Ord. 2, r. 3, & Appendix A, 
Part 1 ; the writ, whether as original I > ipsued 
or as proposed to be amended, was bad 
against the persons so sought to be made 
defts., & the words following A.’s name muso 
be struck out. — Prikrn Barnet Urban 
Council v, Adams, [1927] 2 Ch. 25; 90 
L. J. Ch. 145 ; 130 L. T. 049 ; 91 .T. P. 00 ; 

25 L. G. R. 75, C. A. 

2353. Add. Annotations: — As to {1) Refd. Hunder- 
land Corpn. v. Priestman, [1927] 2 Ch. 107. 
As to (2) Consd. Payne v. Cardiff 11. D. O. 
(1931), 47 T. L. K. 632. 

2357. Add, Annotations : — Apld. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 022. Refd. I’addington 
B. C. V. Finucane, [1028] Ch. 507. 

2360. Add. Annotation: — DIstd. Dennerley v. 
Prestwich U. D. 0. (1929), 141 L. T. 602. 

2364. Add. Annotations : — Apld. Paddington B. C. 
V. Finucane, [1928] Ch. 507. Refd. Bristol 
Corpn. V. Virgin, [1928] 2 K. B. 022. 

2366. Add. Annotorion ; — Refd. Friern Barnet 
U. C. V, Adams, [1927] 2 Ch. 25. 

2d67a. Fonn of writ.] — Friern Barmjt 

Urban Council v, Adams, No. 2361a, ante, 

2367b. Before expiry of time for summary 

proceedings.] — The two remedies conferred 
by Public Health Act, 1875 (c. 55), s. 257, | 
are concurrent, & a local authority need 
not wait till the six months, during which | 
the summary remedy is available, have 
expired before conunencing proceedings to 
enforce the charge created by the sect. — 
SlTNOEKLAND COEPN. V. PrIESTMAN, [1927] 
2 Ch. 107 ; 96 L. J. Ch. 441 ; 137 L. T. 088; 

26 L. G. R. 64. 


2405a. Burial ground ** attached ” to place of 
worship.] — The exemption from liability for 
the expenses of private street works ^ven 
by Pi’ivate Street Works Act, 1892 (c. 57), 
s. 10, to a burial ground “ attached ” to a 
“ place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burial ground in 
physical attachment or contiguity to the 
building, A does not include a burial ground 
at a distance, “ attached ” to the place of 
worship in the functional sense that it is 
owned maintained bv the congregation of 
the place of worship for their members. — 
Holy Law South Broughton Burial 
Board v. Faii^sworth Urban District 
Council, [1928] 1 K. B. 231 ; 00 L. J. K. B. 
713; 137 L. T. 483 ; 91 J. P. 104; 43 
T. L. R. 619 ; 25 L. G. R. 324. D. C. 

2409. Add, Annotation : — Refd. Faulkner v. Hytho 
Corpn. (1920), 43 T. L. R. 66. 

2423a. .] — Chatham Corpn. v. Wright, No. 

2447a, post, 

2430a. .] — Chatham Corpn. v. Wright, 

No. 2447a. post, 

2430b. After completion of works.] — When 

an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 67), 
8. 7, the local authority must apply under 
sect. 8 to the jiifftlces to determine the 
objection before tlie works are executed. 
After the works are completed, the justices 
have no j urisdiciion to deteiTiiine an objection 
under sect. 7. — PAUJiKNEU v. Hytmk Corpn., 
[1927] 1 K. B. .532 ; 90 L. J. K. B. 167 ; 136 
L. T. 329 ; 91 J. P. 22 ; 43 T. L. R. 55 ; 71 
Sol. Jo. 20; 26 L. G. E. 00, D. C. 

2432. Add, Annotation : — Refd. Faulkner v. Hytho 
Cor^m. (1926), 43 T. L. K. 65. 

2436. Add, Anywtalion : — Refd. Dennerley v. 
Prestwich U. D. 0. (1929), 141 L. T. 002. 

2439a. Sale by owner — Necessity for demand 

on purchaser — LimUation of action.] — Defts. 
being a local authority having duly made a 
flnal apportionment under Private Street 
Works Act, 1892 (c. 57), s. 12. of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made up. In 1927 the latt(T sold the land 
in question to pltf. without having satisOed 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts. 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with interest thereon ; — Held : 
(1) although defts. might have lost their 
right to sue the original owner for the 
expenses they were not prevented from sr^g 
pltf. as a subsequent owner for the time 
being. A demand on such owner was 
necessary to complete the cause of action 
for such expenses A Stat. Limitations did 
not begin to run until such demand had been 
made ; (2) on the footing that Real Property 
Limitation Act, 1874 (c. 67), s. 8, was 
applicable, tliat sect, did not apply to defeat 
a claim against pltf., the owner for the time 
being, because defte. had no present right 
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to reoeiye tbe 011m set off from pltf* unUl 
bB became owner ^ twelve yeare from that 
date had not elapsed* — ^D exnbbi*bt v. Prest- 
WICH UBB^N DtSTBIOT CJOUKCXL, [1030] 1 

K. B. 334 ; 99 L. J. K. B. 26 ; 141 L. T. 602 ; 
94 J. P. 84 ; 46 T, L. K. 669 ; 73 Sol. Jo. 630 ; 
27 L. G. R. 618, 0. A. 

2440a. On default of Instalment.] — local 

authority had carried out certain street 
improvements, & premises had, under Private 
Street Works Act, 1892 (c. 67), s. 13 (1), 
become charged with , the sum apportioned 
to them in respect of the improvements, that 
sum being ordered to be paid by Instalments : — 
Held : the local authority, under the powers 
conferred by Private Street Works Act, 1892 
(c. 67), s. 13 (1), & Law of Property Act, 
1926 (c. 20), 8. 101, had power to sell the 
premises, not merely when the whole of the 
apportioned sum was due, but alsfj when an 
instalment was in default. — Payne v. Cab* 
Dipp Ritral District Council (1931), 100 

L. J. K. B. 620; 145 L. T. 676 ; 95 ,T. P. 173 ; 
47 T. L. R. 632 ; 20 L. G. R. 607. 

2443. Add, Annotation : — Refd. Faulkner v. Hytho 
Corpn. (1926), 43 T. L. R. 56. 

2447. Add* Annotation : — FoUd. Chatham Corpn. 
v. Wright (1929), 142 L. T. 431. 

2447a. .] — An urban sanitary authority, 

acting under the Private Street Works Act, 

, 1892 (c. 67), resolved to execute certain 

private street works in a street in their 
district, & to contribut j a certain portion of 
the expenses thereof, ^ that in settling the 
apportionment of the balance of the expenses 
thereof, i^gard should bo had to the greater 
or less de^ee of benefit to be derived from 
the works, by the promises of the frontagers, 
& they approved provisional apportionment-s 
on the frontagers which were duly served & 
deposited in accordance with tlie provisions 
of tlie Act, Two of the frontagers objected 
to the provisional apportionments on their 
pren^es, before justices, who expressed the 
opinion that tlie proposed works were not 
unnecessary ; that the estimated expenses 
were not excessive ; that the premises of the 
objectors should not bo excluded from the 
apportionment ; but they stated that they 
considered the proposed works wez’e un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
amounts shown in their provisional apportion- 
ments. Accordingly they approved the plans, 
sections, specifications, & estimates of the 
urban sfinitory authority, but quashed in 
part the apportionments on the objectors’ 
premises, by i‘educing each of these two 
apportionments by £100. They contirmed 
the apportionments on the other frontagers : 
— Held: the justices had sought to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
licing the scheme as a whole. It was not 
within the province of the jxistices. directly 
©r indirectly, to compel the urban sanitary 
authority to make a larger contribution than j 
that which they had aheady agreed to grant. 

Upon the further consideration of the case, \ 


the justices must adopt one of three courses : 
Increase the apportionments on the other 
frontagers to satisfy the balance of £200 ; 
quash the whole of the apportionment ; or 
i^joum the matter, giving the urban sanitary 
authority the opportumty of considering 
whether they would pass a new resolution 
increasing their contribution by the £200 
(per Cur.), — Chatham Corpn. v. Wright 
(1929), 142 L. T. 431; 94 J. P. 43; 28 
L. G. R. 4, D. 0. 

2449b. Time fixed by order — Reasonable time — 
What must be considered.} — Under sects. 33, 
84 of Cardiff Coiyn. Act, 1884, the corpn. 
made an order that a street, not being a 
highway i*epairable by the inhabitants at 
large, should be paved, kerbed, etc., within 
two months. The estimate & plan deposited 
in accordance with sect. 33 of the Act showed 
that under part of the street a sewer was to 
be laid by the corpn. while the work was 
being done, & the order showed that some 
of the frontagers were required to connect 
the works which they were required to do 
with the new sewer. Certain frontagers did 
not comply with the order, & the work was 
done by the corpn., after service of notice 
of apportionment of the expense of the work 
& demand for payment, the corpn. applied 
to the ct. by originating summons, for a 
declaration that the proper proportion of the 
costs of the work, with interest to date of 
payment, was a charge upon the premises of 
those frontagers, in accoidance with sect. 64 
of the Act ; — Held : the time fixed by the 
order was not, in tlie circumstances, im- 
reasonable ; nor was thei*e any evidence to 
establish that if the frontagers had done the 
work themselves the corpn. would have 
hampered them by laying the sewer simul- 
taneously with their work. The frontagers 
were entitled to comply with the order & to 
restrain any interference with them in doing 
so, but not having so complied, they were 
liable for the expense of the work being done 
for them & the corpn. were entitled to the 
relief claimed. — Cardifp Corpn. v. Cardiff 
Pure Ice & Cold Storage Co., I/td. (1930), 
96 J. P. 11 ; 29 L. G. R. 29, 0. A. 

2466a. Powers of magistrate.] — B. Corpn. 

proposed to execute certain private street 
works imder Birmingham Corpn. (Con- 
solidation) Act, 1883, 88. 46—60, which were 
substantially identic^ with Private Street 
Works Act, 1892 (c. 67). The corpn. duly 
complied with the formalities requii-ed Re- 
made a provisional apportionment on resps., 
the frontagers on the street, according to 
their respective frontages. Resps. objected 
that the works were unnecessary. On the 
hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were neceseasy, but was of 
opinion that the estimated expenses were too 
heavy. He reduced the estimate & ordered 
that one reap, should pay one-half 4c each 
other resp. two-thirds of the respective sums 
named In the provision^ apportionment i — 


FART XIII. SECT, 2. SUB«S£CT. - 
A. (m) U. 

• 0 . Owner cU time of rommencemmt 
of A xnunloipal couiioU did 

oortain paoiogt korblng, ^ irattering 
wwk in a puhlio road. At ^at time 
deft«. were the Joint owners of land 


on iho same side of the road & a<ljaoent 
to the work done. Before any etepe 
were token to recover any part of tSe 
ooet defta. parted with the ownerehtp 
of the land. Thereafter the oonncil 
brooght an action against them to 
recover half the oo«t of the work : — 
Held ; the words ** the owner for the 
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time being iu Local Oovemment 
Act, 1919, n. 243, meant the owner at 
the time of the cMimmencem^t of the 
action. & therefore that defts. were not 
llabte.^ULMAKRA MUNIi'lPaL COONdL 
e. Notaras (I9‘m 29 8. K. N. S. W. 
501; 46 X. S. W, W. N. 170; 9 
L. d. R. 80.— AUS. 
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EM: ioaamuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, the 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to that limitation, he must consider & 
determine, ux>on evidence, whether the jiro- 
posed works were in any, & what, respect 
unnecessary, & must have regard to any 
alternative prox> 08 als, if resps. made any & 
supported them by evidence, & to the cost 
thereof. — ^Birminohah Corpn. v. Mother- 
Gbnbral op Convent op Sisters op Charity 
OP St. Paul (1927), 91 J. P. 180 ; 44 T. L. B. 
31 ; 25 L. G. R. 617, D. C. 

2470a. NQt mortnigee of pews & vaults in &. 

under church.] — ^Chorlton upon Medlock 
(Constables & Burgesses) r. Walker 
(1842), 10 M. &; W. 742 ; 12 L. J. Kx. 88 ; 
7 J. P. 162 ; 152 E. R. 071. 

2528. Add, Annoiaiimis : — As to {!) Consd. Balls- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 506. As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Musical 
Performer?:/ Ih'otection Asaocn., Ltd. v. British 
International Pictures, Ltd. (1930), 40 T. L. R. 
486. 

2534. Add, Annotations : — Consd. A.-G. v, Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ijtd. (1030), 
40 T, L. R. 486. 

2572. Add, Annotation: — Refd. A.-G. v. Sharp 
(1930), 143 L. T. 307. 

2575. Add. Annotation: — Consd. A.-G. v. Shoip 
(1930), 99 L. J. Ch. 441. 

2580. Add. Annotation: — Consd. A.-G. r Prices’ 
Tailors (1928), Ltd., [1930] 2 Ch. 31(i. 

2580a. Conversion of two shops Into one.] — 

Defts., who had purchased two houses with 
the shops on the ground floors prcjjecting 
towards the street on which the promises 
fronted a few fe<5t beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some proposed 
[alterations. These consisted in the main in 
the conversion of the two shops into one 
continuous shop with a single entrance from 
the street in a new position. Tlio local 
authority took the view that the proposed 
alterations amounted to taking down the 


front of the premises for the purpose of re- 
building, so as to entitle them to prescribe a 
new building line under the Public Health 
Act, 1876 (c. 65), s. 155. They therefore 
refused to approve the plans & called on 
(lefts, to set the ground floor front back to 
the existing exterior walls of the floors above. 
Defta. having refused to comply, this action 
was brought on the relation of the local 
authority & pltf. moved for a declaration 
that defts. were not entitled to build beyond 
the prescribed line &: for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line : — Held : the 
local authority had no power to prescribe a 
new building line under sect. 165, because 
(1) on the true construction of the sect. the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall of 
the ground floor, & (2) in any case the 
alterations made to tiie premises did not 
amount to taking down the front of the 
ground floor. — A.-G. v . Prices’^ Tailors 
(1928), l/TD.. [1930] 2 Ch. 310 ; 99 L. J. Oh. 
511; 143 L. T. 410; 04 J. P. 220 ; 29 
L. G. U. 15, C. A. 

2680b. “ Front ’* of the premises — What 

included.] — A.-G. v. Prices’ Tailors (1928), 
l/TD., No. 2580a. ante. 

2591a. Meaning of new building ** — Recon- 
structed building not Included.] — ^Ballard 
V. Horton ’r Es catf., Ltd. (1920), 24 L. G. R. 
499, 1). C. 

2502a. Meaning of erections *’ & ** obstruc- 
tions — Includes petrol pumps.] — Clause 
30 (a) of a town ) planning scheme, provided 
that ** where a building line is shown 
upon the map (prep/irod for the schemo) 
in respect of any existing street or proposoci 
now street no building or erection other 
than boundary walls & fences shall be 
erecjted or set up wearer to the street than 
such building line.” Clause 40 (6) of the 
solnsme provided that “ no post, rail, fence, or 
otiier obstruction shall be erected in front of 
any shop or business premises in advance of 
the building lint^s fixed by clause 30, clause 37, 
clause 39 or this clause.” Clause 70 of the 
s(;heme pif>vidt;s peualth^ for breach of those 
clauses. Applt., who was the proprietor of a 
motor garage, which was situated in an 
existing st/ioet for which a building line was 
shown on the map referred to in the scheme, 


PART XIII. SECT. 2, SUB-SECT. 6.— A. 

■4. SingU scJirmt for several streets 
eommunieoHno with one another — lUohi 
of (uUhorUv to recover cost from owners. J 
— A munlchMil council In pruoeedlw 
under Local Govt. Act, 1925, es. fi2o, 
527, may properly adopt a speclfloation, 
eatixnate Sc scheme or distribution .of 
the cost of fonulng, levelling, etc., 
several streets communicating with one 
another Sc enforoe payment of a 
proportionate part of the cost of the 
whole scheme a^inst the owner of 
premisea adjotnlng or abutting on 
one or more only of such streets. — 
MaoGowan V. St. Kilda Crrr, [19281 
V. L. R. 462 ; 11028] Argus L. il, 254. 
— AUS. 


se. " Opening or establishing new 
street ** — What anwvnls to ,\ — iie 
Toronto Sc SAtrNDXRS, [1931] 2 

D. L. 11. 840.-~CAN, 


■t. Notice to property owners— 
JOefeeUve noHee — Por less than pre- 
scribed pert^l'—SANwmNOUAM Cmr 
OoRTN. r. Batmbnt (1928), 40 C. L. K. 


510; 11928} V. L. K. 312; 11928] 

Argus L. Ji. 173. — AUS. 

sg. Neeeawity for — Before works 

entered upon .] — lJUNN v, Braybuook 
Shirk, [1028] V. L. R. 454; 11928] 
Aigus L. K. 286.— AUS. 


PART XIll. SECT. 2, SUB-SECT. 6.— B. 

ah. Bye-law avBwrUing opening of 
street — Be f oft. land acQwred.\—A bye- 
law passed hv the council of a town 
authorising the opening & ijinproving 
of a street aliown upon a re^torod 

E lan, an a local improvement under 
ocal Improvement Act, It. S. O. 1927, 
c. 235, was held not to be invalid or 
illegal >>ecause the land for the t^troet 
had not t^n ac<;iaired by the corpn. 
before the bye-law was passed. — Be 
Chappus Sc La SAr.LK Town, [1928] 
2 D. L. R. 950 ; 62 O. L. 11. 140.— CAN. 

•k. Bye-law provUiing for construction 
of sidewaUcs — Btreei not opened — Ultra 
vires.]— lie Ghappcs & La Salij^ 
Town, [19281 2 D. L. II. 950; «2 
O. L. IL 140.— CAN. 

sL Width of entrance to new street — 


Existing entrance a narrow road — Over 
land of third party.}— llOHK v. SVDKN- 
IfAM LOCAT. AUMlNIHTItATJON SC HKAJ.TH 
Bo Aim (1928), 49 N. L. It. 203.— S. AF. 

■m. Byt-layy closing part of road 
aUfnvancc—No alternative wag of access 
to private land — /nwtdid.l -(ili-JAOBK v, 
WBSTAfiNflTKK, [1929) 4 D. L. It. 1 ; 
64 O. L. It. 344.— CAN. 


PART XIII. SECT. 8. SUB-SECT. 6.— D. 

I) jj, bordering on navigable 

river .) — Land Registry Act, c. 23 of 
1906, B. 68, dealing with the sub- 
dlvlsi<m of land into town or other lots, 

f »rovlde«, inter alia, that, In case a lot 
>ordorH on the shores of any navigable 
water, Htrects loading to 5c continuing 
to such water must be shown at a not 
greater dlstaucKi apart than 600 feet 
Beld : the uljject of the section was 
to require land abutting on navigable 
waters to l>e subdivlued so as to 

S rovide straight Sc ooutiuuf)us aoooss 
J the wator at intervals of not lees 
than 600 toot.— lie Lonspale Ertatk 
(1907). 12 B. 0. It. 860.— CAN. 
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erected two petrol pumps in a forecourt in 
front of his premises, which was nearer to the 
highway & abutted thereon & was in advance 
of the building line shown upon the map & 
between that building line & the front 
boundary of the premises : — ffeld : the 
pumps were “ erections ** within clause 36 (a) 
of the scheme & also “ obstructions ” within 
clause 40 (h), & applt. had been rightly con- 
victed of offences under those clauses. — 
Mackenzie v. Abpott (1926), 24 L. G. R. 444, 
D. C. 

2592b« Building already erected when building line 
prescribed — Right to compensation — In re- 
spect of restriction on future extensions.] — 

Surrey County Council v. Caterham 
Entertainments, Ltd. (1930), 04 J. P. Jo. 
180, 1). C. 

Sub-sect. 8. — Improvement Line in Streets. 

Foi* “ Public Health Act, 1876,'^ read 
“ Public Health Act, 1925.*’ 

2592c. “ Erection ** — What amounts to.] — Held : 
the object of Public Health Act, 1925 (c. 71), 
b. 33, is to facilitate the widening of streets 
by enabling local authorities to prescribe an 
improvement line to which buildings will 
eventually be set back, & it is contemplated 
that the authorities will for that purpose 


then exercise the power conferred on them by 
Public Health Act, 1876 (c. 66), a. 164, of 
purchasing premises. In order not to in- 
crease the burden of compensation which the 
exercise of that power involves. Public 
Health Act, 1926 (c. 71), s. 33 (6), enacts 
that no new erection can be placed on the 
street side of the improvement line. Resps.’ 
shop had in 1908 been moved back, leaving a 
paved forecourt in front of the shop so moved 
back upon which they used to expose their 
goods. After an improvement line had been 
prescribed in 1027, resps. again enclosed the 
forecourt into the shop, bringing the shop 
front back to its old level, which was beyond 
and on the street side of the improvement 
line : — Held : this was a “ new . . . erec- 
tion ** within sect. 33 (6). — Sittingboubne 
Urban District Council v. Lipton, Ltd., 
[1031] 1 K. B. 639 ; 100 L. J. K. B. 109 ; 
144 L. T. 241 ; 06 J, P. 18 ; 47 T. L. R. 120 ; 
29 L. G. R. 83, D. C. 

2692d. Increase of burden on local 

authority. ]-- 7 SiTnNGBOURNB Urban Dis- 
trict Council v. Lipton, Ltd., No. 2592c, 
ante, 

2696. Add, Annotation : — Generally, Refd. Salis- 
bury & Pordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd. 
[1927] 2 K. B. 666. 


Part XIV. — Footpaths. 

2619. Add. Annotation ; — Apld. A.-G. & Public Trustee v. Woolwich Metropolitan Borough Council 

(1929), 93 J. P. 173. 


Part XV. — Bridges and 

2680. Add, Ciiaiion 96 I.. J. Ch. 86. 

2644a. Agreement to maintain bridge over canal- 
Extent of duty — Tow-path raised to avoid 
flooding — Whether council bound to raise 
bridge.]"— The construction of a canal involved 
the interception of a certain public road ; & 
the canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently becauie vested in a railway co., who 
were rec^red under sect. 17 of the Regula- 
tion of Kailways Act, 1873 (c. 48), to keep 
the canal open &> navigable. At a later date 
the railway co. entered into an agi'cement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & the council 
covenanted that they would “ from time to 
time & at all times thereafter well sulll- 


Approaches thereto. 

ciently maintaiu & repair the new bridge & 
the roadway & footpaths upon the same & 
the approaches thereto.” The agreement 
provided for a headway of six feet between 
the arch of the new bridge Sc the-towing-path 
assing under it. The bridge Sc the neigh- 
ourlng part of the canal for considerable 
distances on both sides of the bridge were in 
a mining area which had been subsiding for a 
long time prior to the agreement ; Sc within 
sixteen years thereafter, owing to further 
subsidences, there was a general sinking of 
the bridge Sc the towing path. As, 
however, the water level remainea the same, 
the railway co. found it necessary, in order 
to avoid flooding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge Sc the towing path was 
reduced to four feet six inohe^, which was 
insufiQcient for the convenient working of the 


PART XV. SECT. 2, SUB-SECT. l.-A. 

(»). 

4 I, — Upon on applica* 

tion to a county ot. Judgo for an order 
doolaring a bridgt.^ about to bo built 
across a stream to replace a bridge 
that had been carried away by a storm, 
to be a county bridge, the solo question 
was whether the bridge was or would 
bo ** of a greater length than 300 feet 
within sect. 458 of tho Municipal Act. 
Before the approaches on the west 


side of the bridge were construotod, 
the waters sometimes crossed tho 
highway considerably west of a point 
300 feet west of the eastern bank, 8c 
an embankment that far west was 
rendered necessary on account of the 
waters overflowing tho highway Sc 
being then construotod, became part 
ot tho highway : — Held : tho embank- 
ment was rendered necessary within 
the moaning of the Act Sc the bridge 
was therefore of greater length than 
300 feet. — ife Pioksrjng Sc Ontabio, 

24 


[19301 1 D. L. R. 820 ; 64 O. L. U. 
611,— CAN. 

d il. Jfe Sandcbk Crkek 

Bridok (Ont.). [1926] 3 D. L. K. 363.— 

CAN. 


PART XV. SECT. 2, SUB-SECT. 1.— 
A. (b). 

p i. .1 — Re Caledonia 

Haldimand (1912), 22 O. W. R. 
961 ; 3 O. W. N. 1654 ; 6 D. L. R. 
267.— CAN. 




canal : — HeJd : the covenant on the part of 
defts. to ** maintain ** the bridge (fid not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the water way, even although 
pltfs. had found it necessary to raise the 
towing path. — Great Western Ry. v, 
Monmouthshire County Council (1929), 
04 J. P, 6 ; 27 L., G. R. 669, C. A. 

2660* Add. Annotaiion: — Refd. A.-G. v. Hornsey 
B.C. (1926), 43 T. L. R. 92. 

2661. Add. Annotaiion: — As to (2) Dlstd. Great 
Western Railway v. Monmouthshire County 
CouncU (1029), 94 J. P. 6. 

2705. Add. Annotation : — Refd. Manchester Corpn. 
V. Audenahaw & Denton U. D. Councils 
(1928), 139 L. T. 609. 

2708a. Dock swing bridge — ^Liabiiity for main- 
tenance.] — Pltf. was injured by tripping 
over a nail projecting from the footway of a 
swing bridge which defts., the Port of lx)n<lon 
Authority, were under a statutory duty to 
maintain in repair, & which the public had 
a right to use only w’hen it was not required 
to be swui g open for dock tralTic. The 
cause of the accident was the failure of defts. 
to maintain the footway in good condition. 
In an action for damages : — Held : the 
swing bridge was not a highway & defts. 
were not in the position of a surveyor of 
highways, & therefore defts. could not avoid 
liability on the ground of nonfeasance or on 
the ground that a surveyor of liighways is not 
liable to pay damages to peisons injured by 
his neglect of duty, & pltf. was entitled to 
recover. — Guilpoyle v. Port op London 
Authority (1931), 95 J. P. 2; ? ; T. L. R. 
56 ; 75 Sol. Jo. 763 ; 29 L. G. K. 659. 

2712. Add. Annotation : — Refd. Manch(;ster Corpn. 
V. Audenshaw & Denton IT. D. CouneiJs 
(1928), 130 L. T. 609. 

2716. Add. Annotaiion : — Apld. Manchester Corpn. 
V. Audenshaw U. C. & Denton D, 0., [1928] 
Ch. 763. 


Vol. ZXVL— ffighways. Cues 26Mar-S787. 

2717. Add. Annotation : — ^Apld. Manchester Corpn. 
V. Audenshaw U. C. & Denton U. O,, [1928] 
Ch. 763. 

2719a. Damage by locomotive passing over 

bridge — Locomotive Act, 1861 (c. 70), s. 7.] — 
In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some pei*son other 
than the owner has the charge of it, the 
liability is upon that person. Tlio above 
sect, does not make tho owner & such other 
person jointly & severally liable for that 
damage. — Southern Ry. Co. v. Gosport 
Corpn., [1920] 2 K. B. 89 ; 95 L. J, K. B. 
545 ; 90 J. P. 161 ; 70 Sol. Jo. 051 ; vaHed, 
[1927] 1 K. B. 331, 0. A. 

2766a. Liability of borough council — Bridge built 
since 1835— PubUc Health Act, 1875 (c. 55), 
s. 4>.] — In 1882 seven streets were, in the 
coiii'se of tho development of an estate, 
carried aci‘oss a river on iJ*on girder bridges. 
These streets subsetiuently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a dotdaration that they 
wore liable to repair & keep in repair these 
seven biidges x—Hckl : liaving regard to the 
fact that the wcad “ street,” as dollned by 
the above sect., includes, if this is not incon- 
sistent with tlio conte^xt, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration. — A. -(i.v. Hornsey Borough 
Council, [1927] 1 Ch. 331 ; 96 L. J. Ch. 164; 
136 L. T. 502 ; 01 J. P. 61 ; 43 T. L. R. 92 ; 
70 Sol. Jo. 1197 ; 25 L. O. R. 260. 

2782a. — Against Port of London Authority — 
Dock swing bridge.] — Guilkoyle v. Port op 
liONDON Authority, No. 2708a, arite. 

2787. Add. Annotation: — As to (3) Refd. A.-G. v. 
Hornsey B. C. (1926), 43 T. h. H. 92. 


PART XV. SECT. 2, SUB-SECT. 2.— 
B. (0). 

o i. Transfer of area to muni- 

cipality . ] — A railway co. constructed 
& maintaiuod a bridge & aiqiroaches 
by which a roa^l was carried across 
their railway. Tho area in which tho 
bridge w'as situated was suhsequontly 
annexed to a burgh. &. tho burgh 
autboritiee called upon the co.. os 
frontagers to a priyate street, to con> 
Btruot a paved footway along one side 
of the road : — Held : assuming that 
tho CO. were frontagers to a private 
Rtroet. Burgh Police (Scotland) Act, 
1903 (o. 33). 8. 16. bad not. either 


cxprcKsly or by Iniplicatlou, altered or 
extended thciM3 obligations. — M a.(*(s- 
TRArSH OF LK.VK.N V. LOMDON & NOUTII 
EahteuN Hy. Co., 1192G1 S. C. r)2K. — 
SCOT. 

PART XV. SECT. 3. 

k i. J pportionment of coni — 

liridac across railuMy.] — limn* 
WAYS l)Ei*T., Ontario v. Canadian 
J'AC iFic Hy. Co. (Clappiso.v Buiuoic 
Cask) (1924). 30 Can. Ky. Ca«. 

CAN. 

k ii. Jiridue over boutulary 

Hver .] — In order t.o give Jurisdiction 
to tho Municipal Comr. to apportion 


tho oohU< of buildiniil(^ a bridge over a 
river or stream forming tho boundary 
between two muniolpuliticH. tho latter 
must previously havo agreed to oon- 
striict tho bridge. 

Tho power of a municipality to con* 
iracl with another municipality to 
build by Joint aotlon such a bridge 
must bo excivisod by byo-law. — 
UuuAii Mi7Nion*.iUTy OF Portage la 
Prairie v. Uurai. Munioipality of 
Cartibh. [19251 4 D. L. K. 103C ; 
[1925] 8. e. U. 691 ; affa., [1924] 
4 D. L. II. 001 ; (1921] 3 W. W. 11. 
244 ; 34 Man. L. 11. 405 ; revsy., 

[1924] 1 D. L. R. 775 ; [1924] 1 

W. W. It. 225.— CAN. 
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VoL 3EXVn. Oases 90-«19. 

HUSBAND AND WIFE. 

Part I. — Contracts to Marry. 


20. Add. Annotaiion : — Retd. Skipp v. Kelly 
(1926), 42 T. L. B. 258. 

26. Add. Annotaiion : — ^Refd. Oolien v. Sellar, 
[1926] 1 K. B. 636. 

30. Add. Annotation: — Refd. Coben v. Sellar, 
[1926] 1 K. B. 636. 

36. Add. Annotaiion : — Refd. Guy-Pell v. Foster, 
[1930] 2 Oh. 169. 

38. Add. Annotation : — Refd. Biley v. Brown 
(1929), 98 L.. J. K. B. 739. 

39. Add. Annotations : — As to (2) Apld. Biley v. 

Brown (1929), 98 L. J. K. B. 739. Generally, 
Refd. Cohen v. Sellar, [1926] 1 K. B. 630. 

40. Add. Annotation : — As to {!) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

40a. .] — An action for damages for 


Part ll.~ 

123. Add. Annotations : — Refd. GottlifCe v. Edel- 
ston, [1930] 2 K. B. 378 ; Inverclyde v. 
Inverclyde, [1931] P. 29. 

127. Add. Annotations: — As to (1) Refd. Nach- 
imson v. Nachimson, [1930] F. 2l7. As to 
(2) Refd. R^ublica de Guatemala v. 'NTunez, 
[1927] 1 K. B. 669 ; Inverclyde v. luverclvde, 
[1931] P. 29. Generally, Refd. Sloggeti v. 
Sloggett, [10281 P. 148. 


breach of promise of marriage abates on the 
dea th of tne alleged promisor & cannot be 
continued against the exors. of the deceased 
unless specif damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — B ilby v. 
Brown (1929), 08 L. J. K. B. 739 ; 142 L. T. 
42 ; 45 T. L. R. 613 ; 73 Sol. Jo. 499. 

81. Add, Annotation: — As to (3) Refd. Cohen v. 
Sellar, [1920J 1 K. B. 630. 

87. Add. AnnoiaiiotkS : — Refd. (7ohcn v. Sellar, 
[1926] 1. K. B. 636 ; Biley v. Brown (1929), 
98 L. J. K. B. 739. 

114. Add. Annotaiion : — Rofd. Cohen v. Sellar* 
[1926] 1 K. B. 530. 


Marriage. 

217a. Husband of mother's deceased illegitimate 
sister.] — ItESTiJLi. oTiiBiiwisB Love v. 
Restall (1929), 45 T. L. K. 518 ; 73 Sol. Jo. 
386. 


219. After this case add 

.] — See, now, Alarriage Act, 1836 (c. 64), 

8 . 2 . 


PART J. SECT. 6, 

80 II. .1 — Munn V. 

(1926). 87 B. O. R. 71.— CAN, 


SUB-SECT. l.-A. 

Haaht 


PART I. SECT. 6, SUB-SECT. 6. 

Y I, ,] — In an action for 

breach of promise of marrijige, oorro* 
buratlOD may bo foimd In oircum- 
stancea wbicn according to ordinary 
Gxperienoe would be aewiptod as 
BbowinR that tbo relationship of 
engaffed persons existed between tiio 
parties, out evidence of the inont 
affectionate relations between a man 
hie mistreae is no evidence at all from 
which the ct. mlRht draw the ron- 
cluaion that the relationship of cnRORed 
persons existed. — S awpon v. IJalk 
0929). 20 S. Ji. N. 8. W. 573; 40 
N. 8. W. W. N. 106.— AUB. 


PART 1. SECT. 7, SUB-SECT. 1. 

ea. fads discovered mhsequeni 
to hrtfOCA. ]—SWYRtPA V. Vaculthik 
(A lta.), 11926) 3 W. W. R. 795.— CAN. 

PART I. SECT. 7, SUB-SECT. 6. 

89 11. Necessity to plead dt rtrooe . ) 

— The fact that in an action tor breach 
of promise of marriage the trial judge 
found that both parties had rei>ented 
of their bargain held not to support 
the plea that the agreement hod been 
resoinded by mutual consent before 
any breach thereof, there being no 
suggestion in such finding that they 
had translated their feelings into the 
perfomianoe of any act or acts which 
would terminate the contract whether 
^ mutual consent or otherwise. 
Where in such an action deft, wishes 
to contend that p)tf. was not ready 


Sr. willing to mimy biiii. he should In 
his defence plead that specifically as 
a condition preccdont Sc allege its oon- 
perfoi uiaiice ; otherwise its <luo per- 
feruittuce 1» presumed. — I.afaykttk v. 
ViUNON, [19281 ,3 O.L. H. 6J3; [I928J 
2 W. W. It. .'iOO.- CAN. 

PART II. SECT. 3, SUB-SECT. 1. 

131 i. Nerejtaiti/ for vuluntaru nm- 
»c7d.l -SoitnHii V. Souusii, 11931) 2 
W. W. R. 900. -UAN. 

PART II. SECT. 8, SUB-SECT. 3. 

142 I. General mic.) — Kawaluk v. 
Kawaluk (Bask.), [1927 ) 3 D. L. K. 
493.— CAN. 


PART II. SECT. 4, SUB-SECT. 6. 

177 I. Effect of—Marrioi/e void ,] — 
Where In an action for a decree of 
nullity of marrtugo It la proved that 
at i>ho time of the marriage a person 
to whom deft, had been legally married 
was still alive & there Is nothing to 
show that thl.'? prior marriage had ever 
been disflolved, tho decree will be 
granted. — Enqush v. Enolwh, 11928 J 
1 D. L. R. 419 ; [1928] 1 W. W. II. 14. 
—CAN. 


PART II. SECT. 5, SUB-SECT. 2.— A. 

f I. ^.1 — A marriage between an 

uncle & bis niece cannot |je lawfully 
«f)lf‘mnl8e<i in All>orta whether the 
pfirties are domiciled in the provlinie 
or elsewhere. — JKe ^kwlkii & Ma(;kik 
tA’ta.), ri929} 4 1). L. H. 478 ; 2 

W. W. R. 646.— CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

•b. Failure to comply vnth require- 
maUfi — Effect o/.J— Although a mar- 

1 


Hugo licence, the nubl leal Ion of banns, 
or thu consent of partmta is inado by. 
fltatiilo rt prerequlHito to tho solcrnnlsa- 
Uon of marriage, the nori-fuJfilinent of 
said rc(|ulreinimt docs not render a 
marriage v(»id or voldaldo, unleiss tho 
Htalute expiCMsJj or by clcnr ncccHsary 
lnten<linent ho piuvldcs : Sc. evtm tho 
fuct that the Htatiitc proliiblts UJider a 
penall v other than nullity MoletnniHa- 
t lorj without obHervaiicc* of tho i*eqiiire- 
iiicrit floes not Imply nullity. Tho foot 
that a marriage was solcrnnis<jd without 
the licjunce or publication of banns 
requirt^d by 3 of Maniugo Afst, 
1921, does not make tbo marriage void 
or voidable.- Wylik (crrHicnwittK 
Pati-on) V. PA-rraN, 1 1930 J I W. W. R. 
216 ; 1 1). L. R. 747 ; 24 H. L. It, 286. 

CAN. 

PART 11. SECT. 6, SUB-SECT. 2. 

t I. ,j — jn 1928, a 

woman brought an action of deciamtor 
of marriage against tbo ropresontatlves 
of a man who bad dicMi in Bept. of that 
year, avoTTlng that a niarriago had lK>en 
entered into bctwtjen thorn by df5clara- 
tJon de praesenH in Doc. 1922. It watt 
Ijroved that the parties had for many 
years prlf»r to that date been on terms 
of intimuU) frimidship, & that deoeuaed 
liad mow? than once proposed marriage 
to tl»o pursuer. On Dec. 28, 1922, at 
an hotel at wbicb the parties were 
staying, they btuted fn the presence 
of three witnesses that they aficoiited 
one another husband Sc wife. A 
document attesting the marriage was 
signed by tho parties Sc by the wit- 
nesses. The pursuer Sc tho tbi'oe 
witnessoa to tbo document deponed 
that the iuterchango of consent was 
sorioua. Sc was intended to oonstlvute 



OSMt 886-588. 


English and Empiej: Digest Supplement. 


886. Add, Annotation: — Refd. Nachimson v. 

Nachimson, [1030] P. 217. 

446. Add, Annotation : — Refd. Nachimson v. 

Nachimson, [1930] P. 217. 

458a. .] — The detail & strictness of 

, proof of a marriage r^nired in a criminal 
prosecution for bigamy is of a totally different 
standard from that required before a ma^- 
trate who is dealing with the question of the 
maintenance of a wife alleged to have been 
deserted. In civil cases, where there is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. The burden 
of impeaching the factum of a marriage & 
the presumption of law eemper prcMumitur 


pro mcdinmoniOf lies upon the imx>eaching 
party. 

Statement in Halsbury’s “The Laws of 
England,” Vol. 16, Husband & Wife, Part II., 
Marriage, para. 604, ajmroriJd.-— Spivack v, 
Spivack (1930), 99 L. L P. 62 ; 142 L. T. 
492 ; 94 J. P. 91 ; 46 T. L. R. 243 : 74 
Sol. Jo. 166 ; 28 L. 0. R. 188 ; 29 Cox, C. C. 
01 . 

510. Add, Annotation: — Refd. Skipp v. Kelly 
(1926), 42 T. L. B. 268. 

536. Add, Annotation : — Apld. Spivack v, Spivack 
(1930), 99 L. J. P. 62. 

668a. .]— Spivack v, SPiVAtJK, No. 463a, ante, 

580a. .] — Ralston v, Raijston, No. 2293a, 

post, 

588. Add. Annotation : — Consd. Nachimson v, 
Nachimson, [1930] P. 217. 


raarriago, & that no other person was 
present at tbo ceremony. On the 
other hand, a witness B. deponed that 
she was present during port of the 
ceremony, & that the proceedings were 
of the nature of a joke. At the date 
of this ceremony the deceased was 
soventy-slx & the pursuer was about 
forty. Tlie pursuer & one witness 
deponed that the parties occupied the 
same bedroom after the ceremony. 
The \vitnoss B. gave evidence to the 
contrary eltoct. 

The parties did not take up residence 
together. The pursuer continuer: to 
tjorry on her profession as a teacher 
under her maiden name. Several ■wit- 
nesses deponed that deceased had 
subsequently Introduced the pursuer 
to them as his wife. Other witnesses 

S ave evidence that dooeosed had 
onlcd that he was married to the 
pursuer. Deceased died on Sept. 2, 
1028, Icnvlng about £20,000. In his 
will, niado two days before bis death, 
ho loft tlie pursuer a Jcgocy of £200 
under her maiden name : — field : the 
exolmnge of serious matrimonial con- 
sent had been clearly established by the 
docimient & the evidence of the 
pursuer it the tlirec witnesses thereto, 
& the subsequent conduct of the parties 
did not displace this conclu^on. — 
Dunn v. Dunn's Tuustkks, [1030] 
S. C. 131. —SCOT. 

t ii. JSubsfQuent belief bj/ one 

party that marriaoc inmlid.] — Mc)ro 
consent makes marriage, & the validity 
of the contract is not afleoted by the 
fact tl\at one of the parties subse- 
quently forms an erroneous view that 
it was Invalid for lai^k of some formality. 
— CouuTiN V. Eldrk, [1030] S, 0. 68. — 
SCOT. 


PART II. SECT. 7, SUB-SECT. 3. - 

c. (b). 

q Parties wWiin prohibited 

degrees .] — Where It is disclosed to an 
issuer of marriage Uconooa that thews 
is a legal impediment to the proposed 
manlogo by reason of the relationship 
of tlie appets. by consanguinity he 
aots properly in refusing to issue the 
lloonoo . — He Skidlbb & MACiavi (Alta.), 
[1B291 4 D. h. 11. 478 ; 2 W. W. H. 645. 
—CAN. • 


PART II. SECT. 7, SUB-SECT. 5.— 

G. (a). 

g 1^ Formal consent filed after 

marriage — Verbal consent given before.] 
— Le Ahrowsmith n. Le Abrow- 
BMITH, (19311 2- D. L. R. 608 ; 1 

W. W. 11. 616.— UAN. 

PART II. SECT. 8. SU8-8ECT. 2.— A. 

sa. Marriage of Doukhoborlsi.]-— 
Chkbnenkoff V. Cheiinenkoff, [1 930 ] 
2 W. W. 11. 166; 3 D. L. U. 1001. - 

CAN. 

PART II. SECT. 8, SUB-SECT. 4. 

•b. Under Indian Christian Marriage 
Act, 1872 — Between Homan Catholics.] 
— A civil raarriago contracted before a 
registrar in accordance with the pro- 
TisJous of Indian Christian Marriage 
Act, 1872, by persons professing the 
Homan Catholic faith is valid & legal. 
That Act deals with the forms of 
solemnisation of marriages of all 
CyhristiauB in India, including Homan 
Catholics. — S aluanha u. Salpanha 
(1929), I. L. H. 54 Bom. 288. — IND. 


PART II. SECT. 9. 

so. Marriage in foreim Stale — i 
Celebration by person with power to 
do so .] — Mellen V, Dobrnko, [19271 
4 I). L. U. 1128; 61 O. L. H. 340.— 
CAN. 


PART II. SECT. 10. 

b 1. Marriage Act, R. S. A. 

1922 (c. 213), $. 20. j — The above sect, 
oannoi apply to on alloged marriage 
of which there was no aolixinnisatlon 
whatever, other than the purchase of 
two wedding rings from on issuer of 
marriage Uoenooa & the placing of one 
of them on a finger of each of the 
parties, who did not belong to any soot 
or nationality which recognises this 
proooeding as a valid raarriago ooro- 
mony. — P etochl v. Buohi (Alta.), 
(19261 4 D. L. K. llS.-i ; [19261 3 

W. W. R. 508.— CAN. 


until this presmnption Is rehutted, it 
must prevail over the presumption 
that a first husband or wife whose 
death* was not proved, but who had 
not been beard of for over seven years 
before the second marriage, was alive 
at the time thereof, can have no applioa- 
tion where it is found that the person 
relying on such doctrine did not act 
in innocent good faith in going through " 
the form of a second marriage. — 
Irwin t>. Irwin (Man.), [192612 D. L. U. 
794 ; [19261 1 W. W. K. 840.— CAN. 

e ii. Compliance with Marriage 

Act, 8. 21 (b).] — Moum.v v. Eilerton, 
EIJ.ERTON V. Ellbrton, [1926] 2 

D. L. H. 1136; [1925] 1 W. W. H. 
962.— CAN. 


PART II. SECT. 11, SUB-SECT. 2.— 
B. (a). 

478 i. Many years.] — P., a Natal 
native, from about 1 897 until Just before 
her death in 1916 cohabited con- 
Unuoiisly with A., a half-caste woman. 
When the cohabitation began A. had 
a husband, who was still living. There 
was evidence to show that P. & A. 
had both said before 1902 that they 
were not married, & there was no 
ovidenoo of any registration of a 
marriage betwoon P. & A. There 
was some evidence that P. Sc A. were 
reputed to be man Sc wile since the 
birth of their five children, all of 
whom hod boon brought up Sc educated 
by P.’s brother C., who had treated 
them as his nephews Sc nieces : — Held .* 
the evidence adduced was not strong 
enough to rebut the presumption of 
marriage arising from the lengthy 
cohabitation of P. Sc A. — Ntokana v. 
Nvokana (1925), 46 N. L. H. 227.— 
S. AP. 


PART II. SECT. 11. SUB-SECT. 2.— 
B. (0). 


521 Iv. R. V, 

Proud, [1926] 3 V. L. R. 664 ; [1926] 
S. C. R. 599.— CAN. 


PART 11. SECT. 11, SUB-SECT. 1. 


PART 11. SECT. 11, SUB-SECT. 2.— E. 


• 1. .1 — The dootrlno, that 

a person who goes through a form of 
marriage must bo presumed to have 
acted innooently & legally Sc that. 


553 ii. .] — Dahlbkro V . Swan- 

^n^1927M D.JL.JL 669 ; J1927J 1 

CAN. ‘ ^ 


. 617 ; 21 Sask* L. R. 388.— 
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?oL XSTIL-Hosband and Wife. Oaiee S86a-6S6. 

Part III. — Personal Rights and Obligations arising from 

Marriage. 


595a. Bankruptcy ot husband.] — The bkpcy. 

of a husband who has entered into a 
separation deed is an answer to any claim 
for the payment of agreed sums under the 
deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matid- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 
the agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband A; wife, but an incident in the 


bkpev., A its receipt does not operate as a 
new bargain with the husband compounding 
the common law right of the wife. The 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation A Maintenance) Acts, 
1895 to 1926. — Dbwb v. Bbwei, Snowdon v . 
Snowdon, [1928] P. 113 ; 97 L. J. P. 66 ; 
138 L. T. 562 ; 92 J. P. 32 ; 44 T. L. R. 274 ; 
72 Sol. Jo. 09 ; 26 L. G. R. 191. 

611. Add. Annotation: — Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

647. Add. Annotation : — Refd. Re Wilkinson, Page 
V. Public TruflU‘e, [1U2GJ Ch. 842. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

656. Add, Annotation : — As to (1) Consd. Bower Williams, Rx ?>. 'rnistoo, [1927] 1 Ch. 441. 


PART III. SECT. 1, SUB-SECT. 1. 


k (p. 76) I. Effect 

of repeat of Judicature Act, 1922, 
pendente Hie .] — An allmon.v action 
Dofran before the comlnijr into force 
of Domoatio Tlelations Act. 1927, c. d, 
a. 75, iB (roTomed os to pltf.*8 ri^rhtB 
Sc deft. *8 liability by Jnd. Act, R. S. A. 
1922, c. 72, 8. 21, notwithstanding its 
repeal by said sect. 7.'). — Clauke t?. 
Clarke, fl928] 1 D. L. 11. 249 ; [1927] 
3 W. W. R. 728.— CAN. 

f (p. 76) I. Pro- 

voked by wife's miwonrfwcf. ] -Weitzel 
V. Weitzkl, [1928] 3 D. L. 11. 261.-- 

CAN. 


m (p. 77) i. Invalidity 

of marriage. ] — Held : pltf . waH not 
entitled to succeed on an altornatlvo 
claim for a quantum meruit for her 
eer^oes 08 deft. 'a housokoopor. — 
Holmes v, Holmwa (Alto.), [1927] 2 
D. L. R. 979 ; [1927] 2 W. W. R. 25.i.— 
CAN. 

ff i. Liability for interim 

di^yurseitienU .] — The Supreme Ct. of 
Alberta has the power In an alimony 
action to errant the wife an order for 
payment of interim disbursements. — 
Drewryv. Dbkwuy, [1928] 3 W. W, 11. 
460.— CAN. 


hh 1. Husband pur- 

posely denuding himself of his property.] 
— Liohtheabt V. Liohtheart, [1927] 
1 D. L. R. 386 ; [1927] 1 W. W. R. 
393.— CAN. 


hb ii. Alimony 

provided for in prior separation agree- 
ment — Power of court to increase .] — 
Hawin V. Kawin. [1927] 3 D. L. R. 
S83; [1927] 1 W. W. R. 690; 21 
Saak. L. R. 416.— CAN. 

rr I. Necessily for written 

demand for cohabitation & restitution 
of conjugal riifiUs.]r—Held : pltf. not 
entitled to decree for alimony, beoauac 
she had not before action made a 
written demand for cohabitation & 
restitutfon of conjug^ rights. — 8 coit 
V. SOOTT, [1930] 1 J>. L. R. 53; 64 
O. h. R. 422.^AN. 

IX ii« ■ ' Variation — Juris- 

diction of Supreme Court of Nova 
N<50«o.l— McLeod v. McL|»p. [1931 ] 
2 D. L. R. 864 ; revsg., [1930J.8 D. L. R. 
157.— CAN. 


PART in. SECT. 2, SUB-SECT. 1.— A. 

sm. Court cannot order wife, to lice 
apart f rom husband .] — A judge awarded 
a wife uUmony & also expruKHod thi; 
opinion that it would be better for the 
parties to live apart for u time. The 
lormul judgment. coutalne<l a clauHe 
adjudging that pJI-f. vacate tl»e 
pi'Ciiilhcs : — Held : Uie ct. htvd no 

{ jov%cr t'} Older the wife to leave her 
niybaiKi ^ roc»f ; &, ove.u if the jurlM- 
dlctlon It w'ould not ]>e 

exereiaed at tho iustauco of tlio wife 
against the i)roteHt of the huBband.- 
S(wrT V. Hcon\ 11930] 1 1>. h. R. .'>3 ; 
(;4 O. L. R. 4 22. -CAN. 


PART III. SECT. 2, SUB-SECT. 3.— B. 

645 il. .] — 'riio fltatemciit 

of claim in an action by a wife alleged 
that deft, hml induccil pltf. *8 liuBband 
to depart rcioaln al>Bent from tJn* 
home, wheroby pltf. had been deprived 
of tlie Hocicty comfort Sc iirotoctioii of 
her husband & partially of bis support : 
— I /eld : iho Hiotomeut of olabu won 
bad in law & diHcIoeed no clause of 
action. — Wuhjut v. CKDZwa, [1929] 
V. h. It. 117 ; 11929] Argus L. ]l. 102 ; 
a/rd., 43 C. L. It. 493 ; (1930), V. L. R. 
lil : 3 A. J. 437 ; (1030), Ai-gus 
L. It. 105. - A US. 


f 1. r.] — In an action by a wife 

against her husband’s father for alionat* 
irig the alTcietlonH of her husband, bIio 
alleged that she was prevented from 
the conipanlonshlp of nor husband Sc 
Infant daughter i»y deft.’fl conduct in 
keeping her husband away from her, 
80 that ehe was compelled to support 
berself as best , she conld. ITioro was 
no allegation of making defamatory 
statomemts by deft., Sc there was no 
allegation of malice : — Held : no 
reasonable cause of action was shown. 
— Talmaoe V. Talmaoe, [1928] 3 
D. L. R. 15 ; 62 O, L. R. 209.- CAN. 


PART IV. SECT. 1. 

jj J, Acquired A disposed of 

Virough husband — Delong to hu^afid .] — 
A number of hotfi. either the progeny 
of two hogs acquired by a wife as com- 
pensation for Bervioes performed by 
W for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, ocqulred Sc disponed of through 
the efforts & the expense of her hus- 
band : — Held : they did not belong to 

3 


the OH tigiiiiist the husband's 

oniditoir;. '■ John Dekue Plow Co. v , 
Rowkn, 1192.51 1 1). L. R. 769 ; [19251 
1 \V. W. l{. 3.57. CAN. 

sd. Le,ja^ to unje — Death before 
reduction into possession — flight of 
husband as represerdative of wife.,] — If 
a legacy Ib boquoathcMi to a married 
woman, w'ho dioM before any act done 
b}" husband to reduce it into possosHion, 
ho can only maintain an action for it 
as the reprosontative of his wife, 
though he may bo bebofloially entitled 
to it.- * COIXINH u. Oahiu (1850), 7 
N. R. R. (2 All.) 103.— CAN. 

■e. Husband not amstUuied agent of 
wife by marriage .] — A husband is not 
prim.d facie an agent for Ids wife l»y 
reason of their roJationHhlp. The onus 
is on the person alleging Ruch agency 
to prove that ho is her agent. — 
MILLARP V. UfCVAN LlTMlIKR & HlIINOLE 
Co., J/ri)., [1928] 2 I). L. R. 367 ; 30 
R. (;. It. 430.— CAN. 

PART IV. SECT. 2. 

•f. Tieversionarv interest.) — Stan- 
DAur> Bank v. liotrLTON (1878), 3 
A. it. 93.— CAN. 


PART IV. SECT, 6, SUB-SECT. 2. 


■g. Not business carried on in 
partnership ivUh husband ,] — Cohn v. 


Oanaky ( h . O.). [1925] 4 D. L. R. 431 ; 
4 W. W. R. 357 ; revsg., [1926] 
[1926] 2 W. W. R. 


[19261 3 \ , 

3 D. L. R. 223 ; 
663.— CAN. 


sb. Crops grown by wife — On hus- 
band*s land^Strict proof neoessary^r- 
ANDER 0 ON V. John Deere Plow (jo.. 
Ltd. (Saak.), [19261 4 D. L. K. 255; 
[19261 2 W. W. R. 667.— CAN. 


sj. On wife's land — Burden of 

proof.] -DJkStQxm Oanadiennb Nation- 
ALEe.TENOBA(Oaa.), [1927] 4D. L. H. 
066.— CAN, 


sk. detormJnJng am 

betwcon an execution creditor Sc the 
wife of the debtor wbothcr the crops 
grown on certain land were tlio pro- 
TKirty of the debtor or his wife, held that 
iho effect of the Judgment in Danque 
Canadienne Nationale v. I'encha^ Is 
that the issue must be decided on the 
answer to the question, whoso land was 
It that produced the crops. Sc not 
on the answer to the question, whose 
business was the fanning .operatic ue 




OaiM ’7Sf»r~42iM. EKaLiepa amb EicmE Diassr Sxrmjeiaisrr. 


Part V. — Effect of Divorce or Separation with Regard to 

Wife’s Property. • 


767a. Hiifband entitled to Income ot trust fund 
during separatton.] — Ditncak v, Oampbbll 
(1842), 12 Sim. 616 ; 6 Jur. 677 ) 69 £. B. 
1269. 

AmokUion:--^AjfiA* ^ Barnard, Barnard (1887), 66 

li. T. 9. 


786. Add. uinnofotton ;•<— Retd. A.-G. for Alberta 
V. Oook, [1826] A. 0. 444. 

787. Add. Annoiaiiori: — ^Refd. A.*G. for Alberta 
V. Cook, [1926] A. C. 444. 


Part VI. — Disposition of Property. 


906. Add, CitaLions ; — rcvad. sub nom. Public 
Tbusteb V. Wolf, [1928] A. O. 644 ; 92 
L. J, Ob. 620 ; 120 L. T. 738 ; 39 T. L. It. 
653 ; 07 Sol. Jo. 637, H. L. 

986. Add. AnnotcUion: — Generallyt Reid. Capron 
V. Capron, [1927] P. 243. 

1007. Add, AnnotcUion : — Refd. Bosworthick v. 
Boeworthick. [1926] P. 169. 


1036. Add, AnnotcUion: — Refd. Ee Alington & 
L. 0. 0.*B Contract, [1927] 2 Ch. 253. 

1106* Add. AnnoUUion : — ^ApMU Be Mathieson, 
[1927] 1 Oh. 283. 

1162. Add. Annotation : — Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 

1208. Add, Citation: — 8 W. B. 333. 


which prodiiood them. — M aykr (P.) 
Boot & Shok Oo. t». Mokllkndokk, 
[19301 3 W. W. II. 68 ; 4 D. L. R. 606 ; 
rfv/ig„ [1931] I D. L. R. 360 ; [19303 
3 W. W. R. 311.— CAN. , 

' PART IV. SECT. 7, SUB-SECT. L 

si. Conveyance to husband df u\/< — 
Creaks tenancy in common,] — At com- 
mon law, under a oonveyauco of land 
to husband & wife, they took an estate 
by entireties ; but the effect of 3Married 
Women’s Property Act Is to enable the 
wife to take as though she wore a 
ftTne. sole. & so the eflool of the marital 
relationship is ended so far as real 
property Is oonfternod. Under Con* 
▼oyonoiiig & Law of Property Act, 
R. S. O.. 1927, o. 137, s. 12, they now 
take os tenants In common. — S pring 
V, Kinnek. [1028] 4 D. L. R. 723 ; 62 
0. L. R. 662.— CAN. 

PART VI. SECT. 1, SUB-SECT. 6.— 
B. (a) i. 

91 1 i. Asedgnmeni inoperative — Trans- 
fer to pay hustiand*6 debts,] — Hodrioue 
V, Dostir Vacron, [1927] 4 D. L. R, 
1139 ; U927] S. O. R. 668.— CAN. 

PART VI. SECT. 1. SUB-SECT. 6.— 
G. (a). 

961 V. .3 — Union Bank 

V, Benkpict, 119251 4 D. L. R. 1067. — 
CAN. 

PART VI. SECT. 8, SUB-SECT. 1. 

d I. Not (m conveyance of 

eayitatile estate .] — Aivamb v. Loomib 
( 1876), 22 Gr. 99.— CAN. 

0 .] — Hartley v. May- 

COOK (1897), 28 O. U. 508.— CAN. 

.] — Elliott v. Brown 

(1884), 11 A. R. 228.— CAN. 

k It. SaU as spinster — Convey- 

ance not impeachable on ground of non- 
cotnpUance wiVt, stofufory/ormoWits.]— 
Graham v, Menoillt (1869), 16 Gr. 
601.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

1190 t, I*^urchase. out of uyife*s income 
— jMud. cmiveyed in own iMme-rrHe^ult- 
ina fnisf.l — M orris r. Morris & 
Frknoh. 11931] 3 W. W. B. 427,-CAN. 

0 I, Coneei^mce by huaband alone — 
3— Wallis v. Burton (1866), 
6 Gr. 562.— CAN. „ ^ , 

oil. — .) — Btld: anefleotual 

transfer ot his marital rights I n the 
land oonYoyed. — ^A llak v, Lsyias- 
CONT* (1857). Id U. a R. 9.— CAN. 

0 ill. . 1 — HeW .♦ a dW of 

gift, executed by a Burmese Buddhist 
nuHband without his wife*s oonaent of 


part of the jbint property of the 
marriage is wholly void 8c conveys no 
title to the donee in respect of the 

E roperty whloh It purports to convey. — 
r. Po. U. V. Matok Gri (1929), 1. L. R. 
7 Ron. 374.— IND. 

■1. Property used dr maintained by 
husband — No presumption of gift by 
wife,] — Calhoun v. Reid (^k.). 
[1927] 4 D. L. R. 808; [1927] 8 

W. W. R. 429.— CAN. 

1 I, ,] — Semple v. Sharp, 

[1927] 1 W. W. R. 966 ; 21 Sask. L. R. 
435.— CAN. 

1 ii. Wife not examined — 

Certificate of examination fraudtUenOy 
signed.] — Title set aside, subject to 
the rights of an innocent purchaser 
from the transferoo to obtain the land 
on the terms of his agreement with the 
transferee.— F robtad v. Liber, [1927] 
8 D, L. R, 916; [1927] 2 W. W. R. 
660 ; 21 Sask. L. R. 608.— CAN. 

I jii. — The fact that the 

husband makes hiB home on certain 
land, in which ho 8c another have eaoh 
a one>half interest, brings it within 
Homesteads Aot, 1916 (c. 29). — 

MoDouuall V. MoBouqall, [1919] 2 
W, W. R. 637 ; 12 Sask. L. R. 289.— 
GAN. 

1 iv. .1 — ^After a homestead 

under Homesteads Aot has ceased to 
be such owing to Its permanent 
aiiandonment as a place of residence 
the wife has no status under said Aot 
to oppose the validity of an assignment 
of the land oxeoutea by her husband 
prior to said date, although the assign* 
mont was not executed, as the Act 
requires it to be, by her ; 8c her husband 
Is in no better position in this respect 
than she is. — D ouglah v. Apdie, 11928) 
4 U. lu R. 167 : 11928] S W. W. R. 37 ; 
ojOrd.. [1929] 2 D. L. U. 401 ; 1 W. W. R. 
610 ; 23 8. L. R. 468 .— CaW. 

1 V, Order dispenai^ with con- 

sent of wife to dieposmon — When granted 
under Dower Ao.]— Where a husband 
had refused, without lawful reason 
therefor, to live with his wife or sup- 
port her 8c bis treatment of her was 
foimd to have oonduoed to her adultery, 
it was held that it would not he ** fair 
Sc reasonable under the oiroumstanoee,” 
to grant an order under Dower Aot, 
H. 8. A. 1922. o. 135, s. 8, dispensing 
with her consent to his disposition of 
hki homestead within said Act. Under 
Dower Aot,.s. 3, as it now stands a 
disposition of the homestead by the 
husbsmd without the wll0*s oonsmt, 
when there Is so mrder dlspenshv 
with it, Is absolutelr nuU 8c void, k. 


not so merely as It affects the wife’s 
interest therein. — Be Miller, [1929) 
1 D. L. R. 147 ; [1928] 3 W. W. R. 
643.— CAN. 

n I, Residence condition 

precedent,] — Pendleton v. Pendle- 
ton, [1927] 2 W. W. H. 720 ; 21 Sask. 
L. R. 579.— CAN. 

o i. Signature of wife — When 

dispensed with.] — Askin v. Askin, 
[1929] 4 D. L. K. 1068 ; 1 W. W. R, 
608 ; 23 S. L, R. 631.— CAN. 

o ii. .] — Where a 

wife Is living apart from her husband, 
pursuant to the terms of a separation 
agreement, which does not provide 
that she shall be disentlUod to alimony. 
Sc in which there is nothing in the 
uatui’e of a release or an agrooment for 
the release of dower, it cannot bo said 
that , she Is so living *' under such 
liroumstonccs as disontitte her to 
alimony ” ; & on order dispensing 

with her signaturo, lor the purpose of 
barring her dower, to a deed of oon- 
veyanoo of land of the husband will 
not be made under sect. 13 of Dower 
Act, R. S. O., 1927.— -Be Davidson, 
[1930] 2 D. L. R. 84 ; 65 O. L. R. 19. 

— <;an. 


PART VI. SECT. 8, SUB-SECT. 8.— A. 

ol. Separate estate .] — The in 

terest of a wile In a policy effected by 
her husband on his own life, 8c which 
has been declared by him to be for 
her benefit. Is her separate estate, 
8c may, in her husband/s lifetime, be 
assigned by her. — Graham v. CXanada 
Lite Assuranor Co., Proctor v, 
Graham (1894), 24 O. K. C07.— CAN. 


PART VI. SECT. 8, SUB-SECT, 2.— B. 

n i. — — Bankruptcii of 

Aasbemd.] — S. elfeoted an insumnoe 
on his own life in favour of bis wild 
under Married Women’s PoUoies of 
Assuranoo (Scotland) Act, 1880. S.’s 
estates were afterwanlii sequestrated : 
— ‘Held : the policy vested m bkpt. as 
trustee for his wife, 8c it formed no 
part of his estate 8l was not liable to 
the dlllgenoe of Ms oroditoia. — B iew-art 
t5. Hodoe <1901 ), 8 a L. T. 4S6.— SCOT. 

n fl, — - -- — .} — Money due undsr 
a policy ot Insurance payable to the 
wile of the insured after his death forms 
part of the estate of the insured. No 
trust is created in favour of the wile 
by a Ufe policy expressed to be for the 
benefit of the wile of the aasured.-- 
Krishna Lal Sadbu e, PasMiLA Bala 
Dasi (1928), L L. R. 66 Oslo. 1815.— 
IND. 




ToL ZXm-Hii«baiicl and Wile. Omes 


liSe. JLdfi JfniwiaHan : — ^Refd, Boyal Bxohange 

Aflsoe. V. Hope» [1928] Oh. 179. 

12B8«. - — - Necessity for survivorship of wife.] — 
In the year 1876 a husband during the life* 
time of his wife took out a policy on his life 
with an assurance co., whereby > after a 
recital that the assured ** for the benefit of 
his wife ** in pursuance of Married Women’s 
Property Act, 1870 (c. 98), had proposed to 
the CO. to ^ect an assurance on his own life 
for £500, m consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that the property 
of the CO. should be liable to pay to the exors., 
administrators So assigns of the assured the 
sum of £500. In 1918 the wife died, So in 
1929 the husband died without having 
marri^ again. In 1891 the husband was 
adjudicated bkpt. So obtained his discharge 
as from Apr. 14, 1899 : — Held : upon the 
true construction of the policy So Married 
Woinen*s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband So upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favc ur of his which enured for 
her benefit only if she survived her husband ; 
with the resiJt that as she died before her 
husband So before the fund fell into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpcy. 

Semble : Married Women’s lh*opei ty Act, 
1870 (c. 93), s. 10, does not enable a husband 
to conf^ the benefit of the policy upon any 
wife who does not by surviving him become 
his widow . — Re CoixiEii, [1930] 2 Ch. 37 ; 
143 L. T. 829 ; stih nom. Re Ooixter, Ex p» 
Collier’s Exors., 99 L. J. Ch. 2.il ,• [1929] 
B. So C. R. 173. 

1225. Add, Annotation: — ^Apld. Re Fleetwood ’e 
Policy, [1926] Ch. 48. 

1226. Add, Annoialiom : — Consd. Re Pitts, Cox v, 
Kilsby, [1031] 1 Ch. 5i0. Refd. Royal 


Exchange Aasce. v, Hope, [1928] Oh. 179 ; 
Re Collier, [1930] 2 Ch. 87. 

1226a. It living at his death — Cash value 

ot poUey sought to be taken by insured during 

life.]— *A husband took out an Insurance 
policy for £500 on his life. So by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her ^rior death to pay it 
to insured’s exors., administrators assigns. 
The policy contained a proviso that, if at the 
end of twenty years Insured was still living, 
he should have the right to exerclBo any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits So to discontinue 
the policy. A sum of £288 thus became 
payable. The co. wore unwilling to pay over 
this sum except on the joint receipt of the 
husband So wife. So ultimately paid It into ct. : 
— Held: (1) the x>oUcy came within sect, 11 
of the above Act, So c ideated a trust in favour 
of the wife in certain events ; (2) insured 
must be taken to have exercised the oj)tion 
for the benefit ot the trust ; (3) unless the 
husband So wife came to an agreement, the 
fund must be acciunulated in ct. until it 
could be ascertained by the death of either 
party who was entitled to it. — Re Fleet- 
wood’s Policy, [19;i6] Ch, 48 ; 95 L. J, Oh. 
195; 135L. T. 371. 

1227. Add. Annotation : — Apld. Re Collier, [1930] 
2 Ch. 37. 

1228. Add. Citation 95 I.. J. Ch. 24. 

1233a. Number of trustees —Fund to be retained for 
infants — Single trustee not appointed.] — Re 
Howson’s Policy Trusts, [1885J W. N. 213. 

1234. Add* Annotations : — Refd. Royal Exchange 
Assco. V. Hope, [1028] Oh. 179; Smith v. 
Wood (1928). 139 L. T. 250. 

1302. In second paragraph for on which ” read 
“or child.” 


nil • Whether aasiirnaJbU,] — A ] 

policy of a&suranco was elleotea by ! 
a huabaud for the bonoltt of hla wife j 
under Married Women’s Policies of 
Assurauoe (Scotland) Act. 1880. There 
was oomi;>etltion between the wido^ & 
an assignee claiming under an asslgna* 
tion which bore to have been executed 
with the consent & conourronce of the 
wife : — Hdd : the wife had no power 
to discharge the trust In her favour 
created by the policy, & the Insuiance 
CO. ought to have known that the deed 
was one which the spousoB wore die- 1 
abled from granting. — Scottish Lifk i 
O o. r. DoNALDdOOl). 9 S. L. T. 200.— 
SOOT. 


PART VL SKiTT. «, SUB-SECT, if— A, 

% i. — .3 — Whitehead v. 

Wbitshsad (1887), 14 O. R. 631.— 

CAN. 

t It. .) — Bell v. Bell, 

[19281 3 D. L. R. 311.— CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 

1802 V. .1— Pit!., doft.'H 

husband, beoamo entitled to a eon* 
veyanoe of certain land vested in a 
SQlr. Bt bltf.’s diieotion the solr. 
oonveyea the land to deft. The oou' 
veyanoe was dated Apr. 9, 1920, 6c 
was not registefed until the following 
Deo. Until registration the deed bad 
not been delivered. & deft had been 
told nothing about it : — Hdd: though 
the presnmpl^n of advanosment may 
be xebnttea by evidemoe of actual 


Int-ontion, there was cogent evidence of 
pitf. having ultimately made up his 
mind that his wife should have the 
property. — H akhinoton v. Harrtno- 
TON. lioafll 2 D. L. R. 849 ; 00 O. L. R. 
508.— CAN. 

1302 vi. ^ .1 — De Buny V. 

De BfTlir (1903), .30 N. B. 11. 37 ; 22 

C. L. T.184. -CAN. 

1302 vii. . j- CHALlXiNKK 

V. CiiAi.LONKit, 11930] 4 D. L. It. IB.— 
CAN. 

o i. SutmquciU (U’4xi of gifi hy 

icf/e.j — I'ltf., who won tho toitnor wife 
of deft. & the registered owner of a 
property known as the G. Hotel, stied 
to have u miral n;gl»tcred by Idm 
discharged, on the groimd that he hud 
110 intercHt In the propeity. Tho 
caveat was based ui>ou tho foliuwiiig 
document : I hereby agwjo to give 

D. half of the propeity known as tho 

O. UoUd. & to give him half the rent 
of tho Hunio from the present date. Sc 
ho agrees to pay half of all debts against 
the above pnjporty up to date for Ujc 
said half interest. ” 'Hjo land hod been 
purehu^ in 1902 by deft, in tho name 
of pllf., his then wife. Upon that 
punihoso & the erection & equipment 
of the building he upjjlicjd the 

pro<x}CHlh of tho sale of two quarter 
sections, one of which was In his name 
& the oilier In liers. Thev ran the 
hotdl buBlne»s«togethtr, until lOO:/, he 
acting as manager, she as cook Sc hotwe* 
keeper. Having agreed to aepamte, 
they sold the furxiiture. Sc leased the 
hotel, So borrowed money on mtge. to 
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help poy off tho floating liubilJtiuH. 
The husband signiMl tho mtge. as a 
Joint covenantor, 6c tho leuso as a 
(tonsonMng party. Before leaving her 
ho asked her to sign the meiriorandum 
aliove set out which she did without 
demur r—Z/e/d ; an express trust 
oxlsted in favour of deft, for one half 
id tho estate in questlmi.— ItKyNOLDH 
r. Bb;thok, 119.31) I W. W. K. 793; 3 
1). L. R. 700.— (JAN. 

sm. Grain tfock on land conveyed 
to nrife.] — A husband conveyed to his 
wife half of a ouarter section of land. 
Husband Sc wife llv^d together on, 6c 
(armed, the quarbT section. Sc the 
husband worked on tho farm after tlje 
transfer in the same way as before ; 
— I/cld : the husband was the owner 
of grain grown on. Sc aaimais situate 
on, the quarter socd^lon, — N ation AJ. 
Tkijst Co. V. Holowaychuk, (1926] 
3 W. W. H. .382.— CAN. 

•n. Purchase in husband* a name — 
Subeequeni transfer to wife — FaUure of 
consiorruNon.]— Husband Sc wife pur- 
chased a house in Oct. 1920. The 
house was in pltf.’s name until Jan. 
1922, when it was transferred to the 
wife* In Jan. 1924, the husband was 
ejeoted from the house. Sc he brought 
action against the wife tor a deolaratlon 
that Uls wife held the house as trustee 
for him. On the trial the husband 
stated that when he made the con- 
veyanf36 to his wife he did so on her 
undertaking that the members of her 
family would vacate the house. 6c 
this was never oarried out ; — Retd ; 
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1868* Add, Annotation: — As to (3) Cioiisd* Be 
Lloyds Bazik» Ltd., Bomze v, Bomze (1030), 
47 T. L. R. 38. 

1865. Add, Annotation: — ^Reld. Be Lloyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 1 
Ch. 289. 

1869. Add, Annotation: — ^Reld. Be lioyds Bank, 
Ltd., Bomze & Lederman v. Bomze, [1931] 
1 Oh. 289. 


Part VIII. — Contracts of 

1469. Add, Annotation : — Consd. Green v. 

Weatherill, [1920] 2 Ch. 213. 

1489a. Settlement of Insurance policies on 

life of husband.] — By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 


1878. Add, Annotation: — Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

1878. Add. Annotation : — Refd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 

1894. Add, AnnoUdion : — Consd. iZc Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 
1 Ch. 289. 


Wife during Coverture. 

articles, certain policies of insurance on the 
life of the husband were assigned to trustees 
upon trust to receive the money & pay the 
income to the wife during her life for her 
separate use, independently of any future 


pltf. could DOt succeed, as the only 
claim bo could sot up would bo that 
be bad made a oouTeranoe for a oou- 
sldoratlou that had faUed. Sc his action 
would be either for speoibo performance 
or damages. — B ody v. Body (1924), 
34 B. C, 11, 315.— CAN. 

■o. '^Conveyance by husband wUhout 
consideratitm — fluMoand solvent — Cer- 
tificate of title iamed to wife. 1 — Whore 
land was transferred, as a gift, to 
a married woman by her husband, 
during the time that Married Woman's 
AotTit. S. M. 1892, c. 95, was in 
^foroe, the husband being then solvoat. 
Sc a oertifloate of title therefor Issued 
In her name under Manitoba Heal 
Property Act : — Held : the benelicial. 
as well as the legal, interest in the 
land Tested In her for her separate 
use. & neither the land nor its proceeds 
conld bo taken In execution for debts 
of the husband subsequently Incurred . 
notwithstanding Married Woman’s 
Act, 8. 2, respecting nroperty received 
by a mailed woman from her husband 
during coverture. — Fraser v. Douglas 
(1908), 40 a C. JL 384.— CAN. 

PART VI. SECT. 0, SUB-SECT. 2.— 
A. (b). 

1887 ili. The deposit 

by a Hindu of his own money in a bank 
in the Joint names of himself & wlfo, 
& on the terms that it is to be payable 
to either or the survivor, does not on 
his death constitute a gift by him to 
his wlfo, there being in India no 
presumption of on intended advance- 
ment in favour of a wife.— Gdban 
Ditta V, llAM DlTi'A (1928), 55 h, R. 
Ind. App. 235. — INO. 

m 1. ^-.1 — Held : to raise a pre- 
sumption of Jobit teuanoy. — Mathews 
tj. National Trust Oo. (Ont.), [1925] 
4 D. L. R. 774.— CAN. 

m II. .} — D. deposited a sum of 

money in a bonk to the joint credit of 
himself & his wife, & they both sismod 
a document authorising the bonk to 
pay All moneys at the credit of the 
account to either of them, & in the 
case of the death of either to pay the 
some to the survivor. After D.'s 
death, his widow became insane Sl was 
confined in a public hospital. Money 
was paid ^ the bank to the Public 
Trustee. Having been restored to 
sanity the widow rodcposlted in the 
bank what was left of the money to 
the .joint credit of herself 8: two 
relatives : — Held : the money origin- 
ally deposited belonged to I>. & was 
placed to the credit of himself & wife 
as a moans of c.onveuiently managing 
the affairs of himself & bis family ; Sc, 
therefore, the presumption in mvour 
of the right of his wife to what remaineil 
of the fund on his death was rebutted. 
— Staddxr V , Oanadian Bank Oom- 
MKRC% (19291 S D. L. R. 651 ; 64 
O. L. R. 69.-^N, 


sp. Banking account in joint names.) 
— A wife & hufibetnd oponod a Joint 
account In a bonk. Sc both signed a 
direction to the bank : *' All money 
which may bo deposited by us or either 
of us to the account is our Joint pro- 
perty, but such, money may bo with- 
drawn by oltbcr one of us, or the 
survivor of us." The money was all 
the husband's, AiL was dopositod to pay 
the expenses of the wife Sc her child, 
during the husband's absence, Sc to 
make payments In connection mth bis 
property : — Held : the wife was not 
entitled to half the money to ( ho credit 
of the account. — Southby v. Southbt 
(1017), 40 O. L. R. 429 ; 38 D. L. R. 
700.— CAN. 

night of wife as survipor .] — 

See Nos. 1336-1338. 


PART VI. SECT. 9. SUB-SECT. 3.— 
A. (a). 

1370 I. Wife not independently ad- 
vised— Guarantee for husband .] — Want 
of bidopendent advice standing alone 
Is luHufilolout to Justify relief, but 
where there has been undue Iniluence 
by tbo husband & knuwlcdgu of its 
exerciso or facts from which such 
knowledge should be inferred, & the 
transaction is contrary to tho wife's 
interests, a BUlltcient case bus been 
made out for tho grunting of relief. — 
Canadian Bank of Cummkkob v. 
Foreman (Alla.), (19261 4 D. L. R. 
844 ; I1926J 3 W. W. R. 488; revsd. 
on tho tacts, 11927] 2 D. L. R. 530; 
11927] 1 W. \V. R. 783 ; 22 Alta. L. R. 
443.— CAN. 

1370 ii. .]— Bradley r. 

Imperial Bank of Canada, 11926] 
3 D. L. R. 38 ; 58 O. L. R. 650.— CAN. 


1370 111. Projnissory note .] — 

Fryers & Co., Liu. v. Steevks (N. B.), 
11927] 4 D. L. R. 1077.— CAN. 

1382 iv. .] — On an Inter- 

pleader issue between an execution 
creditor & the wife of the debtor us to 
tho owuership of a motor car, tbo wife 
Sc her husband testified that the car 
had been bought with her money, 
which bad come to her-from the keeping 
of boarders 5c from the sale of her 
property. These moneys wore all 
oollocted by the husband Sc left by 
the wife in his hands to use as he saw 
fit, & he placed them in hla own aocount 
& used them intlifferently with his 
own. He had never rendered her an 
aocount of them, nor had she ever 
called on him to do so. They had lived 
toother in amity since thotr marriage 
& ne bad maintained her. The wife 
testified that she bad an arrangement 
witli the husband under which said 
moneys were to remain her property, 
but Uie ciroumstaiicea undeir which it 
was eutesed Into were ndl disclosed. Sc 
its terms were indefinite : — Held : the 
moneys In question had become the 
husband's by way of gift from his wifb. 
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— Pearbn V. Black 5c ARUsmoNa, 
[192813 D.L.R. 471; [1928] 2 W.W. R. 
98; 22 Sask. L. R. 602.— CAN. 

SQ. Preaumption of undue influence — 
Guarantee far husband — Promissory 
7U)t€ — Transaction not explained .] — 
Canadian Bank of CJommebce v. 
Davison, [1930] 1 D. L. R. 1003.— 
CAN. 

gp. .y-CANA- 

DiAN Bank of Commerce v. Davison, 
[1930] 4 D. L. R. 605.— CAN. 

PART VI. SECT. 9. SUB-SECT. 3.— 
A. (b). 

gt. Ji'unda of wife ^nanaged by 
husband.] — Where u husband la en- 
trusted by Ills wife with the manage- 
irumt of her funds out of which he is 
to pay their expenses & make such 
investments as they from time to 
time agree upon, the decision of tho 
(jnestion whether tbo law Implies a 
gift to tho husband depends on the 
particular foots of the case. — Walker 
& Roberts v. Silk, [1930] 2 W. W, R. 
407 ; 4 D. L. R. 201 ; 43 B. C. R. 43.— 
CAN, 

PART VI. SECT. 9, SUB-SECT. 4. 

d i. l*roperiy purchased with 

man’s money — Womari realising j>ro- 
perty dt appri^riating proceeds ordered 
to accoarU .] — St. Ewh v. Bno (1925), 
36 B. C. R. 163.— CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

gv. Married Women’s Property Act, 
It. S. a.. 1927— iSjercef.]— The repeal, 
by Married Women’s Property Act, 
U. S. 0„ 1927, of sect. 18 of the Act 
os found in R. S. O., 1914, had not the 
elltKjt of reviving the husband's 
common law liability for tbo debts of 
his wlfo contracted before the marriage. 
— I'ENNY V. Hunt, [1929] 2 D. L. R. 
473 ; 63 O. L. R. 610.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 

f I. .1 — Held: a married 

woman, having separate real property, 
w'OS not entitled to contract debts for 
its improvement so as to make herself 
liable individually, or Jointly with her 
husband. — Wright v. Garden (1869), 
28 U. C. R. 609.— CAN. 

1 1. .]-^Deft., a married 

woman, married to her present husband 
in 1877 or 1878. 5c carrying on buaiDess 
separate from him by farming one of 
her former husband's farms, in 1883 
& 1884 contracted the debt sued on. 
She was entitled to dower in the lands 
of her first husband, who died in 1875, 
which were sold, realising a large sum. 
Sz also to her share in his personal 
estate, neither of which she had 
received Held the Act of 1884, 
47 Viet. c. 19 (O.), bad not the elfeot 
of repealing the prior Acts, Sc\ t waa 
not necessary to ahow that deft, had 
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husband whom she might marry. There 
was no restraint on anticipation. During 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
the first husband being still alive, brought an 
action claiming a charge on the policies : — 
Held: the trust for separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 
be enforced against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
—Kino v. Lucas (1883), 23 Ch. D. 712, 713; 
63 L. J. Ch. 04 ; 49 L. T. 210 ; 31 W. R. 
904, C. A. 

1401a. .] — woman, married since the pass- 

ing of Married Women’s Property Act, 1870 
(c. 93), joined her husband in signing a joint 
several promissory note for money lent to 
him. The husband became bkpt. : — Held : 
her separate estate was liable for the amount 
due on the note, & it was not necessary to 
make any trustees for the wife parties to the 
action. — Davies v. Jenkins (1877), 6 Ch. D. 
728 ; 20 AV. R. 200. 

AnnotaHons : — Refd. Flower tj. Boiler (1880), 16 Ch. D. 065 ; 

Pike o. FltegibhO’^ (1880), 14 Ch. D. 837. 

1498. Add. Anntdation : — Held. Selby v. Atkins 
(1020), 136 L. T. 45. 

1576a. .1 — Stoned. Walter (1649), O. Bridg. 

018 ; 124 E. R. 778. 

1656. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1665. Add. Annotation : — Refd. Dewe v. Dow®, 
Snowdon v. Snowdon, [1928] P. 113. 


1669. Add. Annotation : — Refd. Dewe r. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. Annotations : — Refd. Selby v. Atkins 
(1926), 13.5 L. T. 4.5; Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1732. Add. Annotatiovs ; — Reid. Selby v. Atkins 
(1920), 136 L. T. 4.5 ; Dewe v. Dewe, Snowdon 
V. Snowdon, [1928] P. 113. 

1739. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1741. Add. Citation :--2 C. l\ 26, u. 

1748. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1750. Add. Annotatioyi .*- 7 *- Refd. Welton v. Welton, 
11927] P. 162. 

1753. Add. A nnofrt/ioM Refd. Welton v. Welton, 

[1927] P. 162. 

1756. Add. Annotaiion : — Consd. Selby v. Atkins 
(1926), 135 L. T. 45. 

1800. Add. Annotal ions & Extd. Wright 

(11. S.) & Webb r. Annandale. [1930] 2 K. B. 
8 . Refd. Welton r. Weiton, (1927] P. 162; 
Arnold & Weaver?’. Amari, [1928] 1 K.B. 684. 

1800a. Proceedings instituted 

against wife.] - A husband took divorce pro- 
ceedings against his wife on the ground of her 
adultery. She consulted a solr., who upon 
her instructions X'Ut in a defence denying the 
charge & briefecl counsel to appear for her. 
At the hearing tbcj wife failed to appear, & a 
decree was made against her dissolving the 
marriage on the giourids alleged in the 


married or had acquired separate cstale 
since the Act of 1884 came into force ; 
It was snfBcIently sbowii that she was 
jiossessed of separate ostntt^;. & that 
she intended it should be bound. — 
RoBfiBTOON r. Lauocqur (1880), 18 
O. R. 469.--CAN. 


■a. TV’tU carrying on Bc.paratc bi^sitirss 
— Sitmatures bu ii'ift: at regucHt of husband 
— Liability of vHfe.] — Whore a married 
woman, in oarrylng on a business with 
the assistance of nor husband, slams 
everything that he asky her to sign & 
asks no questions, she should be held 
responsible for her slgnaturor In the 
absence of clear proof of undue 
inflnonoe, whether it turns out to bo in 
her interest or otborwise. — Watkins 
(J. R.) Co. V. Nobert (Alta,), [1026] 
1 D. L. R. 526 ; (1926] 1 W. W, R. 
156.— CAN. 


sb. LeoJie taken by wife — LdaMlUy 
of wife — For breach of leaae, J — Held : 
the husband was not liable, although 
be lived In the premises for about two 
months prior to the time he & his 
family vacated It & twice paid the rent 
during that period.] — National 
Sbcubities, Ltd. v. Darling (Alta.), 
11027] I W. W. R. 413.— CAN. 


sc. Entered into in married name — 
No reference to hudiand .] — The effect of 
Married Women’s Act, R. S. A., 1022. 
c. 214, is that a married woman has as 
full Sc complete freedom to bind herself 
by her own contracts as a man has. 
A married woman who contracted for 
the pnrohase of goods in her own name, 
i.e, as Mrs. McDonald, without 
informing the seller or without his 
knowing that she was in fact acting 
as agent for her husband or that she 
had a husband, held personally liable. 
— Reid -Welch Furnitdkb Co. v. 
MacDonald, (10281 2 D. L. R. 608 ; 
(1028) 1 W. W. R. 780 ; 23 AJta. L. R. 
317.— CAN. 

sd. Contreud to work by hudtand d: 
wife — lAability to employer for chUdren^s 


/I'fv,,. ./(md.l- Fohsbkmg v. Uuu m, 
11931] .3 W. It. 612.- CAN. 

PART Vm. SECT. 2, SUB-SECT. 1. 

1500 1. Supply of goods mU 

necessaries.] Authority may bo given 

by implication that the husk>aiid 
inlends the ^vifo to take means 
.siipfdy hcrKclf with ueocissarles, the 
finj)lI(niUon tieliig for the benefit of the 
wife & not of those who supply her. 
It is only for what Is rrsasoiiably ueces- 
sary that tho implied ogeiiey is, not 
for what tho wife may see fit to oidcT. 
— Roukut Simpson Co., Ltd. v. 
Ruuoli-:«, 11930] 3 D. L. R. 174 : Cr> 
O. L. 11. 180.- -CAN. 


PART VIII. SECT. 2. SUB-SECT. 4. 

1514 1. Wife acting uruler express 
authority not disclosed — Uability of 
husband.] — Foui,d8 v. CuR'rKLETT 
(1871), 21 C. P. 368.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 6. 

1515 i. Vredit given to wife—lluahanfi 
not liable .] — Where an article was sold 
by pltfs. tG a married woman & not 
to her husband. Sc credit was given to 
her alone : — UeM : tho husband was 
not liable for the price. — Beatty 
BitOH., Ltd. V. Muri’HY, (1930] 3 
D. L. R. 448; 66 O. L. R. 293.- CAN. 

sx. Credit given to wife — Goods 
vurchased for w%fe*s business — Managed 
hy husband — Whether husband* s creditors 
can take in execution .) — Dobunion 
Savtnos & Investment Society v. 
KILROY (1888), 15 A. H. 487.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 6. 

q i. — — Several linlnWy .] — 

Tobin & Co. v. Smith, [1930] 3 
D. L. It. 350.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. - 
A. (a). 

1576 iv. .] — Arsenal LT 

tJ. Bishop, [1931 J 2 D. L. R. 325.— 

CAN. 


PART VJil. SECT. 3. SUB-SECT. 1.— 
B, (b). 

1642 i. Jewellery .] — A ring supplied 
to a w(»rklng miner’s wife : — Held : 
not a neceesary* - IhANTA t>. Macro w 8c 
Sons I^y., Ltd. (1925), 27 W. A. L. R. 
99.— A US, 

■y, ^’ur roof.]— Tho question whether 
a fur coat is a necessary Is one of fact 
depernUng on the circumstanoos of 
each case. — CJebiue & Forrest v. 
Kershaw, [1927] 3 D. L. K. 150; 
(1927 J 2 W. W. U. ItfC ; 21 8afik. L. R. 
489,— CAN. 

■z. Surgical operation .] — Even If a 
wife ]ias money of bor own, she is 
presumed to have authority to pledge 
her husband’s credit for nocoasaricH, 
including surgical operations. — Heldon 
V. Zambowhki, (1928] 1 D. L. It. 038; 
(1928] 1 W. W. it. 030 ; 39 B. C. K. 
bs.— CAN. 

sa. Employment of dfte.ctive—Tn 
obtain evidence for divorce proceedings.\ 
— Barnki'Tv.Milnku (1927), 49 N. L. R. 

1.— S. AF. 

PART VIII. SECT. 3. SUB-SECT. 2.— 
D. (a). 

1601 ii. Itevsd., 9 O. It. 198. 

PART VIII. SECT. 3, SUB-SECT. 2.- G. 

1774 i. For ** A husband 1 m liable ” 
mad ** A busbaiid Is not liable.” 

sb. Purchase of husband's pronerty by 
wife — Improvements made by husband 
after sale .] — A purchase by a wife 
from her husband, the consideration 
being paid out of her separate estate, 
was held to bo maintai liable against 
creditors of whoso debts she bod no 
notice. The husband, after the pur- 
chase, expended money In Improving 
the i»roperty. In a suit by a judgment 
creditor of the husband to obtain the 
benefit of such expenditure i—lleld : 
the wife was entitled to show that the 
debt for which tho judgment was 
recovered had been satisfioil before 
aotiou brought. — H ill v. Thomson 
( 1870), 17 Gr. 445.— CAN. 
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petition* The wife’s counsel applied for 
costs, but as no secuiity for her costs had 
been obtained, no costs were granted. The 
wife’s solr. brought an action in the K. B. 
Div. to recover uie costs from the husband, 
on the ground of his wife’s agency of necessity 
at common law. The judge found as a fact 
that the solr. had acted without negligence, 
honestly believing that the wife was innocent 
So that abe would be successful in her defence : 
— Held : in those circumstances the wife had 
no authority to bind her husband, so as to 
make him liable for the costs of her defence 
to his petition for divorce. — ^A bnold So 
Weaves v. Aj^ahi, [1928] 1 K. B. 684 ; 97 
L. J. K. B. 238 ; 138 L. T. 601 ; 44 T. L. B. 
221 ; 72 Sol. Jo. 138. 

Annotation :—CotlMd., Wrigrht (H. S.) & Webb v, Annandale, 
riDSO] 2 K. W, 8. 

1800b. .] — The rule that a 

solr. acting for a wife, who is living apart 
from her husband, cannot, in a common law 
action, recover his costa from the husband, 
if when those costs were incurred the wife, 
although the fact was unknown to the solr.. 


had been guilty of a matrimonial offence, 
applies not only where the wile has been 
living in adult^ but also where she has 
committed an isolated act of adultery. The 
rule applies alike wheth^ in the particular 
matter the wife was proceeding awnst the 
husband, or was defending a suit brought 
aminst her by the husband. — ^W right 
(S. S.) So Webb v, Aknakdaus, [1930] 2 

K. B. 8 ; 99 L. J. K. B. 444 ; 143 L. T. 462 ; 
46 T. L. B. 402 ; 74 Sol. Jo. 319, 0. A. 

ISOOo. Single act of adultery.] — 

Wright (H. S.) So Webb v. ANNANDAua, 
No. 1800b, ante, 

1808a. .] — Withers, Bensons, Cxtbbib, 

Williams So Co. v. Oawston (1928), 72 
Sol. Jo. 191. 

1826. Add, Annotation: — ^Refd. Gk>ttliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

1833. Add, Annoiaiione : — Aa to (1) Refd. Be 
Mason (1928), 97 L. J, Cli. 321 ; Be Blake, 
Be Min^an’s Petition of Bight (1931), 100 

L. J. Ch. 251. 


Part X. — Wrongs of -Wife during Coverture. 


1861. Add, Annotations : — ^Refd. Cottliffe v, Bdel- 
ston, [1930] 2 K. B. 378 ; Greenwood v. 
’ Martins Bank, Ltd. (1931), 47 T. L. B. 607. 

1860a. UablUty of husband -Goods delivered to 
husband & wlfe.]~-ANON. (1364), Y. B. 38 
Edw. 3, fol. lA. 

Annotation ; — Oonsd. Isaaok t>. Clark (1615), 2 Rulst. 806. 


1876. Add, Annotation : — Refd. Greenwood v, 
Mai'tins Bank, Ltd. (1931), 47 T. L. R. 607. 


1897a. .] — Lanham v, Piaib (1857), 29 

L. T. O. S. 171 ; 3 Jur, N. S. 704 ; 6 W. R. 
640, L. 0. So L. JJ. 


Part XI. — Contracts for Separation. 


1020. Add, Annolaiion : — Generally^ Refd. Hyman 
V, Hyman, Hughes v, Hughes (1928), 139 
L. T. 416. 

1630. Add, Annoiaiio7% : — Refd. H 3 unau v, Hyman, 
[1929] A. O. 601. 


1934. Add, Anyioiaiion : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1986. Add, Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 


PART Vm. SECT. B, SUB-SECT. 8. 

f J, Suwnuiry application for 

ddiverp vp of title Ueeda.i — Be MiOXOa 
(B. O.) (1005), 2 W. L. H. 17.~-CAN. 


•b* Work done hy hueband for wife 
before marriage — Bffeci of marriage on 
mechanic*^ lien ,] — Ua.Uukm v, Uauoen 
(Alta.), (10291 3 D. h. It, 16.-~CAN. 

so. Marriage inmlid — Ajinnlmeni — 
Action by *‘ wife ** for rent vtwee- 
Vo implied contract.}-— MKnmAU. r. 
Makshall, 11931] 3 \V. W. K. 369.- 


PART X. SECT. 2, SUB-SECT. 1. 

f I, A huiibacd may be 

made joiutly liable with his vrUo for 
her torts, notwithstaudlug Married 
Women *8 I^porty Act, 11. S. M., 1913 
(o. 128).— D*novic?ii t>. HtTOAi. (Man.), 
(19271 1 D. L. 11. 879; (1937J 1 

W. W. R. 179.— CAN. 

Ml. False representaiion by wife — Aa 
to authority of husband to order goods 
— W/uther coverture good defence,}— 
Deft, pleaded coverture : — field : plea 
ffood : Admluistratiou of Justice Act 
could not aasist pltf., 8^ Married 
Woman's Act, R. S. O., 1977, c. 12.\ 
88. 6, 20, did not create any new Ua- 
blllty agaiust a luarrlod woman for 
her torts or ipiasi torts, bt»t merely 
allowed bor to ho sued aloue, where 
formerly she could have l)eeu au^ 
with her husband, & the authorities 
showed that if so sued the action W'ould 

aro.»5'::2c5*! 


• Be. Negligence — Joint liability of 
httsband — Confined to actual personal 
negligent^ of wife..]'— An innocent, hua- 
l»and Is liable tn be sued at common 
law Joiutly with his wife for the 
aotiuU nersonal ucffliKonoo of his wife 
while ariviug a vehicslc. her own or 
another’s ; but he Is not liable to bo so 
KTied for the actual porHonal negligence 
of a third party wlien the wife’s 
liability for the negligonco of that party 
arises out of her soJo ownership of a 
(chattel Sc the iiow'er of control rei^ting 
t.herofrom.' — B lack v. MaoFaalanb, 
(19313 N. Z. L. R. 112.— N.Z. 

PART X. SECT. 2. SUB-SECT. 2. 

•f. Jidnt conversion by husband dr wife 
— Liability of wifc*s separate estate. )— 
Where pltf. proved a Joint wrongful 
occupation 8c pon version of the rents & 
profits of his land by a husband 8c 
wife : — If eld : the husband Sc wife 
wore Jointly liable to pltf.. Sc pltf. was 
entitled to reoover against the separate 
property of the wife, for it could not bo 
Inferred that the latter was acting under 
the direotlon or coercion of her husband 
, so os to exempt her from liability. — 

I Barcjce e. WiSTOVEB (1882), 5 O. K. 

I 116.— CAN. 

! PART X. SECT. 2, SUB-SECT. 3. 

! 1861 !v. Married 

, Women’s Property Act, R. S. O., 
j 1927, s. 3, does not take away the 
I right of a person injured to sue a 
I husband Sc vrifo Jointly for the wlte*6 


naked tort, committed dui'ing coverture. 
Jii an action for slander uttered by the 
\vif«, without the husband’s s^iggestion 
or approval. Judgment was directed to 
be entered against both Jointly for the 
damages assessed, the wife being still 
alive when Judgment was reached. — 
ilFJac2E4> V. Bakset, (1930J 1 D. L. R. 
758 ; 64 O. L. 11. 529.— CAN. 

d i. Saskalchcumn .] — Paliitk v. 

Mabokttk & Masoeuk, (19313 3 W. W. R. 
:}^<0.-~CAN, 


PART X. SECT. 2, SUB-SECT. 4 . 

Bg. Joint trespass by kuAtand dr wife — 
Damage to adjoining property— Due to 
acts of httsband — LxaJbilixy of uHfe .] — 
In an action of trespass against hus* 
band & wife for placing l<^s against 
nltf.’s building Sc <^Ti«<ng aaxuoge. & 
for placing a spout, by^^oh the water 
from the roof of deft.*e house ran 
against Sc injured pita’s buildingt the 
evidence showed that the property was 
owned by the wife, but that she did not 
interfere with the mauagOment of it, 
or partloipate in the acts complained 
of : — Held : the wilb was not liable. — ■ 
MoDonalp V. LfiSTKU (1890), 30 
N. B. R. 137.— CAN. 


PART XL JSECT. 1, 8UB-8B0T. 8.— A. 

1928 II. S, P, Woods e. Woods, 
(19271 3 D. L. E. 821 ; 60 O. L. B. 
488.— BAN. 

1941 i. What axTtounts to — Agree- 
mciU oontempkititHf xeconcilkdion,}-' 
Hoboak, U9311 3 W. W. R. 
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ieS7. Add* AniwtaU<m: — Retd. Papadoponlos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

1989. Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 130 L. T 416. 

1941. Add, Annotation : — Held. Hyman v, Hyman, 
Hughes V. Hughes (1028), 139 L. T.*16. 

1948. Add, Annotation : — Reid. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

1948. Add, Annotation : — Refd. Lever Bros., Ltd. 
V. BeU (1930), 47 T. L. B, 47. 

1964. Add, Annotation: — As to (1) Refd. Papado- 
poulos V, Papadopoulos, [1930] P. 66. 

1965. Add, Annotations : — Consd. Hyman v, 

Hyman, [1029] A. 0. 601. Refd. I)ewe v, 
Dewe, Snowdon v, Snowdon, [1928] P. 113. 

1969. Add, Annotation : — Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

1989. Add, Annotations : — Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416; 
May v. May (1929), 98 L. J. K. B. 770. 

2019. Add, Armotaiions : — Asia (1) Refd Hyman. 
V. Hyman, Hughes v, H^hes (1028), 139 
L. T. 416, Aeto{l) Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. * 

2038. Add, Annotations: — Consd. Hyman v, Hyman, 
Hughes V, Hugheff (1928“), 139 L. T. 416. 
Apld. May v. May, [1929] 2 K. B. 386. 

2039. Add, Annotations : — Consd. Hyman v. 
Hyman, [1929] A. O. 601. Apld. May v. May, 
[1929] 2 K. B. 886. 

2039a. .] — By a deed of separa- 

tion reciting that differences had arisen 
between a husband & a wife, it was agreed 
that the wife should during the life of the 
husband live separate & apart from him & 
free from his marital control A authority as 
if she were unmarried, A that the. wife 
should retain as her separate pix>j>t.ity 
certain articles which, if she should die in 
the lifetime of the husband without haviAig 
disposed of them, should devolve as if she 
had died possessed thereof intestate A a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. The wife was also 
to be entitled to certain furniture A effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as “ the husband ” A “ the wife 
respectively. It was provided that if the 
husband A the wife should be reconciled to 
each other A return to cohabitation the deed 
should become void. The husband subse- 


quently committed adultery A the wile 
obtained a decree dissolving tho marriage. 
He then made default in paying the full 
annual sum provided for by the deed, A she 
brought an action to recover the arrears : — 
Held: the deed was not subject to any 
implied term that it should only operate so 
long aa the marriage relation continued to 
exist between the paHies, A pltf . was entitled 
to recover. — May v. May, [1929] 2 K. B. 
386 ; 08 L. J. K. B. 770 ; 141 L. T. 620, 0. A. 

2040a. Bankruptcy of husband.] — Dewb d, 

Dbwe, Snowdon v, Snowdon, No. 696a, ante, 

2049. Add, Annotation: — Refd. Willis v, Willis 
(1927), 96 L. J. P. 177. 

2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the parties 
to a matiimonial suit had aCTeed to settle it, 
A a deed of separation had been approved to 
give effect to such settlement : — Held : the 
refusal of the husband’s brother to undertake 
tlio custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on betwt^on tho husbana A wife as 
one of the terms of the deed, was not a failure 
of such a vital tcum as to prevent the settle- 
ment from being carried int.o effect, — 
Willis v, Willjh, [1928] P. 10; 96 L. J. P. 
177 ; 137 L. T. 02 1 ; 43 T. L. R. 657, 0. A. 

2083. Add. Annoiatian : — Apprvd. Hyman v, 
Hyman, [1929] A. 0. 601. 

2084. Add, Annotation : — Apprvd. Hyman v, 
Hyman, [1920] A. V, 601. 

2085. Add, Annotation: — Overd. Hyman v, H 3 mian, 
[1929] A O. 001. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideration of 
ceHain benefits not to claim from her husband 
in the future maintenance or alimony, A is 
aftxjrwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of manage, 
notwithstanding that the deed contained no 
provision for its termination on the marriage 
being dissolved. — Hyman v, Hyman, [1920] 
A. O. 601 ; 98 L. J. P. 81 ; 141 L. T. 320 ; 
93 J, P. 209 ; 45 T. L. R. 444 ; 73 Sol. Jo. 
317 ; 27 L. O. R. 379, H. L. 

Annotoiiori/? Eipld. May v. May, Ilft2»] 2 K. B. 38(5. 

Cofild. L. V. L.. ri(L31j P. 63. Refd. X^ax>adop(HiloM v. 

Papodopoulofl (1929), 4(1 T. h. ll. 44, 

2090. Add, Annotation :—Oenerallpy Refd. Hyman 
V. Hyman, [1929] A. O, 601, 


PART XI, SECT. 8, SUB-SECT. 2. 

n I. .1 — Where a wife understood 

the asreement. had independent advloe, 
Sl was not misled or influenoed by her 
husband in regard to her le^l rights 
or the meaning A offeot of the docu- 
ment: — Held: it could not be sot 
aside for frandulent misrepresentation 
A duress. — Thomson v, Thomson, 
ri927] 1 D. L. R. 653 ; 59 O. L. ll. 
C61.—CAN, 


PART XI. SECT. 6, SUB-SECT. 7. 

I i, ,] — Where a separa- 

tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the control A 
fniardianahip of the ohildreQ : — Held .* 
before the wife could ask for mainten- 
ance for them, she must show that she 
had failed to perform those duties to 
them amounting to guardianship which 
rile bad assumed under the agree- 
ment. — Hopowaohuk V, Holowaohuk 
(Man.), C1927] 2 W. W. B. 470.— OAH. 


PART XL SECT. 6, BUB-SECT. 11. 

2073 ii. .] — A separa- 

tion agreement, which provided for 
tho payment of a specific sum by 
instalments to bo secured by a mtgo., 
A which did not contain a dum casta 
clause ; — Held : enforceable by the 
wife, althouglr there had been subse- 
quent adultery by her A she had been 
divorced A had married again. — 
Bust v. Bust. [19271 2 D, L. R 248 ; 
[1927J 1 W. W. R. 491 ; 82 Alta. L. R. 
430.— CAN. 


PART XL SECT. 6, SUB-SECT. 12. 

2086 i. Covenant Ijy wife not to 
claim further niairdmanoe — Subsequent 
iudicial srparoWon. J— “Where a petition 
for a decree of Juaiciai separation on 
the ground of the hmt band’s adultery 
Wes' brought so that a petiUon for 
alimony might be founded : — Held : 

ist be dismissed. — 
D. L. R. 872 ; [1926] 
-CAN. 

9 


the petition mi 
K. e. K.. 

2 W. W. R. 641.- 


sl. Covenant by wife nf)i to claim 
alintony — SuhneQuent aduUcry of hue- 
hand— Whether covenant still hlndinq — 
liighl of court to aimrd maintenance for 
cAi/drcft.j— UOLTBN V, HULTEN, 11928) 
1 D. Jj. ii. 546.- CAN. 


PART XL SECT. 7, SUB-SECT. 2.— B. 

sx. Jurisdiction of court — King*s 
Bench Act, s. 22.] — Davis e. Davis, 
[1926] 1 W. W. R. 942 ; 80 Bask. L. K. 
543.— CAN. 


2102 ii. Breach of condition — As 

to access to child — Beply aUeging hua- 
band*H bad character ,] — A separation 
agreement prrjvided that the wife 
should bo given tbo custody of the son, 
but that his father sliould be allowed 
to BOO lilm with reasonable freguenoy 
A should bo oonoulted as to, A satisfied 
with, his up -bringing. To an action 
by the wife under the agreement for 
overdue instalments breach of the 
condition os to the son was pleaded ; — 
Held : a reply alleging the husband’s 
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2106. Add- Annotation : — As to (1) Retd. Hyman 
V. Hyman, [1929] A. 0. 601. 

2111. Add, Amiotaiion : — Refd. H. v, H., [1928] 
P. 206. 

2144. Add. Annotation : — Retd. Hyman v. Hyman, 
[1929] A. 0. 601. 

2151. Add. Annotation : — Refd. Hyman v. Hyman, 
[1929] A. O. 601. 

2174. Add. Annotations: — Consd. Melvill v. Melvill 
• & Woodward, [1930] P. 169. Refd. Bos- 


worthick v. Bosworthick, [1927] P. 64 ; 
Hyman v, Hyman, [1929] A. O. 601. 

2176. Add. Annotations : — Refd. Bosworthick v, 
Bosworthick, [1927] P. 64 ; Hyman r. Hyman,, 
Hughes V. Hughes (1928), 139 L. T. 416. 

21T7. fdd. Annotations : — Consd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. Apld. 
May V. May, [1929] 2 K. B. 386. Refd. 
Hyman v. Hyman, Hughes v. Hughes (1928), 
139 L. T. 416. 

2179. Add. Annotation Consd. Hyman v. Hyman, 
[1929] A. O. 601. 


Part XII. — Legal Proceedings. 


2184. Add. Annotation : — Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

2189a. .] — Practice Note, [1926] 

W. N. 8. 


2210. Add. Annotation : — Consd. Smith v. Schillinc, 
[1928] 1 K. B. 429. 

2212. Add. Annotation : — Held. Gottliffe i. 

Edelston, [1930] 2 K. B. 378. 

2213. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2245. Add. Annotation : — Refd. Gottliffe r. 

Edelston, [1930] 2 K. B. 378. 


2249. Add. Annotation : — As to (2) Consd. Green v. 

Weatherill, [1929] 2 Oh. 213. 

2282. Add. Annotation : — Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2286. Add. Annotation : — Refd. Gottliffe v. 

^ Edelston, [1930] 2 K. B. 378. 

2287a. Action for libel by wife against husband — 
Wife in business.] — B auston v. Ralston, No. 
2293a, post. 

2290. A dd. Annotation : — ^Refd. Gottliffe v. 

Edelston, [1930] 2 K. B. 378. 

2292. Add. Annotation : — Consd. Gottliffe v, 

Edelston, [1930] 2 K. B. 378. 


bad character was no cxoiiao for a 
breach of the conditlou. — M cLennan 
V. McLennan, [1925] 3 D. L. U. 281 ; 
[19251 a. C. U. 279 : ajfg.. [1925) 1 
D. L. 11. 277 ; 57 N. S. R. 480.— CAN. 

2103 i. For arrears of annuity .] — 
Bauix)W V. Kaiilow (1927), 30 W. A. 
L. U. 8.— AUS. 

•y. For agreed sum for vuiintcnancc — 
Covenant not to me .] — Uy a Boparation 
aflTFooincut it was provided, inter alia, 
that the husband would pay tbo wife 
£150 for her maintcuanoo support ; 
that, tho wife would keep the husband 
indcmnlAod apUust her debts ; that 
tho wife would not commence pro- 
oeedlufTH for malntonanoc OKalust the 
husband, & that she would not molest 
him. Custody of, & tho duty of 
maintaining, two children of the 
marriage wore conforrod on the wife. 
Tho husband did not pay tho £150 
mentioned ; tho wife sued for tills 
sum \—^Ucld : tho wife was entitled 
to recover. — M kzztne v. Mezzink, 
119271 S. A. S. II. 1G7.— -AUS. 

SX. .] UAinCWKLL T. BAKE- 

WELI. (1927), :i8 S. n. N. S. W. 94 ; 
45 N. S. W, VV. N. 45.— AUS. 

PART XI. SECT. 7. SUB-SECT. 2. -C. 

■a. Claim for — Whether claim for 
alimony can he Joined .] — A claim for 
Bpecltlc porfonnanco of a separation 
agreement Is inconsistent with a claim 
for alimony & so long us tho former 
claim BtOrnds it is a bar to the obtaining 
alimony pendente lUe or interim costa. — 
Henke v. Henke, [1928] 1 I>. L. li. 
1090 ; [1928] 1 W. W. Tl. 337 ; 22 Sosk. 
L. IL 287.— CAN. 

PART XI. SECT. 8. 

2185 lii. .] — A separa* 

tion agreement may have as a secondary 
object tho eilootiug of a pormanont 
Boltloincnt of property, but unloss a 
Boptuution agreement clearly indicates 
such purpose the general rule, that* the 
agreement is no lon^r enforooablo 
after resumption of cohabitation, 
should be applied. — ^N ation A t Trust 
C 3o., Ltd. v. bRUU [1925) 4 D. L. R. 
1029 ; 11925] 3 W. W. 11. 712.— CAN. 


sb. Agreement for — Failure of con- 
suicrcUion .} — Wakabuk v. Wakaruk 
(A lta.), [1926] 1 D. L. R. 40.3.— CAN. 

PART XL SECT. 9. 

p i. Good reason for varUiiion — 

pirns of proof .] — A husband & wife 
having entered Into a separation agree- 
ment under which tho cuatody of tholr 
two eldest children were given to tlie 
father ti: that of the younge.st child to 
tho mother, & provision was made for 
acce.sB of both parents to all the 
children, tho. mother subsequently 
launched a petition to obtain tho 
custody & control of the oldest boy, 
tho second child had been accidentally 
drouTied in tho meantime : — JieUl : 
the mother bad failed to show any 
good mason why the ot. should intor- 
foro with tho arrangement mode tho 
separation agreement. — B ruin v. 
Riuttn (II. C.), [1929] 4 D. L. K. 802 ; 
2 W. W. R. 218.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— A. 

e (p. 249) i. .1 — In an action 

liy a purchaser for spociuo porfonnonoo 
of an agreement for the sale of land, 
a motion by doft.*8 wifo to be added us 
deft, on the ground that, under Dower 
Act. R. S. A. 1922 (c. 135), she had an 
Interest in the property, was refused. — 
S.VMi*0ON V. TnoMAfi, [19251 1 W. W. R. 
1018.— CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— 

2221 ii. .T~ftnder K. IL Rule 

755 an order for payment may be 
obtained by a judgment creditor 
against a married woman. — Bishop v. 
Black, [19251 S W. W. R. 679.— CAN. 

0 i. . }--Doft«. who wore husband 

& wife, signed a promissory note pay- 
able to pltf. on demand. Upon default 
being made in payment, pltf. obtained 
judgment a^nst dofts. in tho county 
court of victoria. The judgment 
against Mrs. R. was against her person- 
ally : — Held : a nuUlty. — »Iater 
Finance Co. t?. Ross, [1929] N. Z, L. R. 
748.— N.Z. 

• 0 U. .) — SiLLTKER V. Fraser, 

[19311 4 D, L. R. 326.— CAN. 
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PART XII. SECT. 1, SUB-SECT, t.— I. 

to. Liability of hushatui — Participat- 
ing in litigation .] — In an action by a 
married woman against a third party : 
— Held : notwithstanding Married 
Women’s Property (Scotland) Act, 
1920 (c. G4), B. 3 (1), pursuer’s husband. 
In respect that ho had actively 
participated in the litigation, foil to bo 
made Jointly & severally liable In 
erponsofl along with his wife. — 
M'^llan V. Mackinlat, 119261 S. C. 
073.— SCOT. 

PART XII. SECT. 1, SUB-SECT. 2.— A. 

e I. Interference with business 

carried on by wife.] — Pltf., a married 
woman, carried on business as an hotel- 
keeper, & owned tho chattels in tho 
hotel. Deft., her husband, interfered 
with pltf. in her business by taking 
tho receipts, giving orders to servants, 
& maltreating pltf. An Injunction 
was granted restraining deft, from 
interfering in the business or with tho 
servants or agents, or removing any 
of pltf. *8 chattels. — Donnelly v. Don- 
nelly (1885), 9 O. R. 073.— CAN. 

sd. Action for breach of trust .] — 
Held : under the Married Women’s 
Property Act, 1890, a husband can 
maintain an action against bis wife for 
breach of tru.st, & in eases wheit? 
another pt>rson is sued with the wife, 
& that peifson sets up a claim to 
portion of tho property, the right of 
action given by sect. 21 of that Act is 
not an exolusivo remedy. — ^A nhaf.us- 
SKK V. ANIIAEUSBER tfc ROTH (1930), 
S. 11. (Q.) 55.— AUS. 

PART XII. SECT. 1, SUB-SECT. 2.— B. 

2292 i. Action by tcifr against h%uband 
— For negligence.] — ^I’ltf., a married 
woman, brought this action against 
her husband 8Z, another for negligence 
in the operation of a motor vehiole 
driven by hej* husband. In which she 
was a passenger, whereby she wa.s 
injured, she claimed damages for 
her injury. The statement of claim 
contained no allegation of any express 
or implied contract : — Held : the 
action was for a tort within Married 



VoL XXVn.— Ha^d and Wile. Caies 2S98a-28SI 


2208 a. .] — (1) Pltf. married deft, in 

1893. In 1809 the parties separated under 
a deed of separation & thenceforward lived 
apart. By the deed of separation deft, 
covenanted to pay an annuity to pltf., & 
the deed also contained a covenant for 
further assurance. After the separation 
pltf. set up in business as a garage pro- 
prietor, & she subsequently converted tliis 
business into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband's residence a tombstone on which 
was the following inscription : “In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1910.” Deft, was 
the W. R. Crawshay Ralston mentioned in 
the inscription & ho had caused the inscrip- 
tion to bo made. Pltf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. : — Held : though the inscription was 
capable of a defamatory moaning, pltf,, by 
reason of Married Women’s Property Act, 
1882 (c. 76), 12, could not sue her husband 

on it, the action being for a tort tSt not for 
the protection & security of her sei^arate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my opinion, an 
action at law in the K. B, Div. of the JJigii 
Ct. is not the proper proceeding in which to 
have that matter determined. I think it 
would be necessary, if there were any doubt 
as to the validity of tlio marriage, to take 


proceedings under the Legitimacy Declara- 
tion Act, 1858 (c. 93) (Macnaughten, J.). — 
PAiiSTON v, Ralston, [1930] 2 K. B. 238 ; 
09 L. J. K. B. 200 ; 142 L. T. 487. 

* 

2294. Add. Annotation: — Consd. Ralston v. 
Ralston, [1030] 2 K. B. 238. 

2294a. For negligence — Injury sustained 

before marriage.] — Although by Married 
Women’s Property Act, 1882 (c. 76), s. 12, a 
married wpman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 “ property ** 
includes a thing in action, nevertheless a 
right of action for a pure tort which accrued 
before the marriage of the parties is not a 
thing in action within sect. 24, & conse- 
quently such right is not part of the wife’s 
separate propei'ty. 

An unmarried woman sustained injuries 
through a man’s negligent driving, & issued 
a writ against liim claiming damages in 
n^spect tliereof. Before the trial of tlio 
a(‘t.ion she married him : — Held : her right 
of action was not such a thing in action as 
would become Ikt separate property within 
t he meaning of the Act, but was barred by 
t he general disalality of Imsband & wife to 
sue each ot-her lor a tori*. — (Iottlifpis v, 
Kdklston, [1930] 2 K. B. 378; 99 L. J. 
K. B. 647 ; 143 L. T. 595 ; 40 T. L. R. 644 ; 
74 Sol. Jo. 507. 

2310. Add. A nnotni i on.^ : - Consd, Ralston v. 
Ralston, [1930] 2 K. B. 238. Rcfd. Gottliffo 
V. Edelston, [1930J 2 K. B. 378. 


Part XIII. — Matrimonial Causes. 


2317. Add. Annolalion : — A s to (2) Apld. (lavendish 
V. Cavendish, [1920] P. 10. 

2318. Add. Aiinolulion : — Refd. Rugg-(»unn v. 
Tiugg-Gunn Archer, 11931] P. M7. 


2321. Add. Annotafiom Consd. H. v. H., [1928] 
P. 200. Refd. A.-G. for Alberta v. Cook, 
11920] A. (k 444 ; Jtaelmrni;. Raeburn (1928), 
138 L. T. 072. 


Women 'h Property Act, 192G, h. 8, j 
& was not maintainable against pltf.’s ! 
husband. — Goldman v. Goldman, , 
[1928J 2 D. L. 11. 152 ; 01 O. L. K. i 
667.— CAN. i 

2292 il. .]- A wife, ^tbo : 

was being driven by lier lms])and in bis | 
motor oar, was injured in a collision j 
between the motor car & a motor lorry. 
She brought an action of damages 
against the owner of the lorry & 
against her husband : — Held : the 
action against the husband was iucom- 

{ >etent, in respect that (a) at common 
aw the relationship existing between 
husband & wife is of so Intimate a 
character that it is against pul)lK) 
policy that the one should have a 
right of action against the other in 
consequence of a wrong done, 6c 
(b) Married Women's Property (Scot- 
land) Act, 1020, has not altered the 
law in this respect. — Hakper r. 
Harper, fl929) S. C. (Ct. of Sess.) 
220. — SCOT. 

2292 ill. Married TV omen’s yict, | 

Ji.S.A. 1922, s. 2. J— A provincial statute 
which puri>orts to give a married woman 
the right to sue her husband in tort is 
ultra vireSt on the ground that it alters 
the common law status of husband Sc 
wife, a subject which under the t«rra 
" marriage " is assimed exclusively 
to the Dominion Parliament. There- 
fore, Married Women’s Act, R. S. A. 


1922, c, 211, K. 2. which j/rovMes. inter 
(ilia, tlmt a married woman Hbnll be 
cai)able of I'liiiig 6c bein?^ sued in any 
form of action as if rIk^ were un un- 
marricMi woman cannot ))o relied on ta 
support an a<;Mon Jn toi*t by a wife 
against ber husband. — liiLi, v. Hill, 
119281 4 I). L. If. Ifil : [1928] A 

W. W. R. 1 ,(>79 ; offd.AV.t2i)] 2 IL L. if. 
795; 2 W. W. 41; 21 AlU. J.. R. 
195.- CAN. 

PART XII. SECT. 1, SUB-SECT. 2. D. 

td.JnriKdirlUm U> drrdde on nriiiintding 
notice — JCiabt to direct an issiie..] — 
Foster r. li’osTKit, 11928] 3 W. W. Jl. 
rjia.-CAN. 

part XIII. SECT. 1. SUB-SECT. 1. 

m i. .] — A judge of 

the .Supreme Kitting In his onliuary 
capacity, has no jurisdiction to intt-r- 
fere with decrees jironounced by Ujc 
ct. os a ct. for divorce Sc matrimonial 
caiLKcs under Matrimonial CauKCS Act, 
18.57 (c. 8.:). — fJLAMAN V. fjLAMAN 

(1925), .35 R. C. IL 137.— CAN. 

q i. ■ — .] Tlie parties 

went llirf»agh a form of rmuTlago in 
Nova Setdia. In an action for declara- 
tion of nullity based r n nbsencc of 
consent-^ fraud : Held: the Hupreme 
Ct. of Ontario had no jurisdiction to 
entertain the action, & would have 

11 


j had none eve.n if tbe marrlngc Imd boon 
I an nntario murriago. The jurisdiction 
! r*f the Frcleslaslical (Jtn, in Knglaiid 
' has not bo.tin confenod upon the 
i Siippr iric Cl. of Ontario.- Vamvaktdih 
: a. Kirl'oee, fP.GMtl 2 I). L. R. H77 ; 

: 91 O. li. U. 585. -CAN. 

af. High fJouri- - JJonibay — 

I To hear matrimonial suits helwetn 
Jews.] — Th(: High Ct. of Bombay has 
I Jiirisdiotion to imtfu'^aln a suit arising 
j out of matrimonial diyoufes between 
I Jews, & In deciding Hiicb disjiutoH, the 
i .lewish law mur;t be applied “ with such 
1 adaptatioiiH Iaj Uie elreuniKl ancoM of the 
! COSO OR justice may ronniro.*' — JlicN- 
1 JAMIN V. Benjamin (1925), I. L. it. 
j .50 Bom. 3C9. - IND. 


( 

i 

i 


PART XIII. SECT. 1, SUB-SECT. 3. 

2320 I. Praeiiee of KccleMastical 
Crmrts followrA-- Proceedings in formd 
pauperis in AJaniloba.} — Coleridge v. 
CoLBiiiDOE (Man.), 119201 2 D. L. II. 
890 ; [19201 1 W. \V. It. 857.— CAN. 


’ PART XIII. SECT. 3, SUB-SECT. 1. 

p ,] -Thu fact that, at the 

' time of licr marriage, a wife has living 
a child 1)om as a conBcquonce of llUdt 
■ intercourso with another man, of which 
intercourse her husband bad no know- 
i lodge, does not entitle tlie latter to have 
i the marriage set aside. — S tander v. 

1 8TANDEK, 11929] App. D. 349. — S. AF. 
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2a2S». NBWBOtnjo v. A.-G., No. 6009a, 

posts 

2a28b, Distinguished from other grounds for 
annulling marriage.] — A decree annulling a 
meiriag# on the ground of impotence is a 
judgment in rem altering the status of the 
parties, & can be pronounced only by the ct. 
of their donoiciL A decree annulling a 
marriage on this ^ound deals with a marmge 
which till the date of the decree was voidable 
only & not void. In substance it is a decree 
for the dissolution of that "marriage, Sc is 
thus distinguished from decrees annulling 
marriages for illegality or informality. — 
Inveholyde (othebwisbj Tripp) v. Inver- 
clyde, [1931] P. 20 ; 100 L. J. P. 16 ; 144 
L. T. 212 ; 95 J. P. 73 ; 47 T. L. B. 140 ; 29 
L. G. B. 853. 

2881. Add. Annotation : — Refd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

2384. Add. Annotations : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641 ; Inverclyde v. Inverclyde, 
[1931] P. 29; Newbould v. A.-G., [1931] 
P. 76. 

2846. Add. Annotation : — ^Folld. H. v. H. (other- 
wise N.) (1929), 46 T. L. B. 618. 

2845a. .] — Where the ct. finds in a suit 

for niillity of marriage that both the parties 
to the ceremony of marriage are impotent, 
each being incapable as regards the other, 
a decree nisi may be granted to each of the 
parties Sc either mav apply in due course 
for a decree absolute. — H. v. H. (other* 
WISH N.) (1929), 98 L. J. P. 166 ; 46 T. L. B. 
618. 

2870. Add. Annotation : — Refd. Newbould v. A.-G., 
[1931] P. 76. 

2881. Add, Annotation : — Refd. Inverclyde v. 
Inverclyde, [1931] P. 29. 

2452a. .] — Mann v. Mann, No. 2496, post. 

2468a. ,]—In tins suit two questions arose; 

(a) whether a memorandum of agreement 
permitting the wife to live separate & apart 
was a deed of separation ; (6) whether her 
proposal, after having hereelf separated from 
her husband Sc signed the agreement, that 
they should set up house together in the 
interests of the children, constituted a sincere 
desire for resumption of cohabitation. For 
petitioner it w^as submitted that the memo- 
randum of agreement relied upon was not a 
deed of separation, but merely an agreement 


for maintenance for a limited period. Rven 
if it were a deed of separation, the wife was 
entitled to change h^ mind. Sc she had in 
fact shown a sincere desire to live together 
again with her husband, though her motive 
might have been the welfare of the children : 
— held : the memorandum of agreement was 
a valid Sc binding Sc subsisting cMB^reement 
to live separate £ apart. The wife’s pro- 
posal, not being made to restore the con- 
nubial relationship simplicUert but merely so 
that she Sc her husband Sc the children should 
set up house together, was not a sincere 
desire that they should live together. 
Petition dismissed. — ^Laohy v. Laohy (1931), 
96 J. P. 179 ; 47 T. L. B. 677 ; 76 SoL Jo. 
572 ; 29 L. G. B. 666. 

2479a. Extravagance of wife.] — (1) Extrava- 
gance of living on the part of a wife affecting 
the financial position Sc prospects of her 
husband ma^ be a matter ’’ so grave Sc 
weighty ” within Yeatman v. Ysatman^ 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertion without reasonable cause, 
& therefore may afford a defence to a petition 
for restitution of conjugal rights. 

(2) A husband is not to be taken as having 
deserted bis wife without reasonable cause 
because his work in life compels him to live 
away from her. — G. v. G., [1930] P. 72 ; 142 
L. T. 311 ; 94 J. P. 79 ; 46 T. L. B. 69 ; 
»ub novn. G.-M. i». G.-A. D., 99 L. J. P. 14 ; 
74 Sol. Jo. 59 ; subsegusnt proceedings^ svib 
nom. Gordon v. Gordon (1931), 76 Sol. Jo. 
139. 

2479b. Husband’s work requiring him to live apart 
from wife.] — G. v. G., No. 2479a, ante. 

2487a. .] — Lacey v. Lacey, No. 2463a, 

ante, 

2490. Add. Annotations : — As to (2)Consd. Hyman 
V. Hyman, Hughes v. Hughes, [1929] P. 1. 
Oenerally, Refd. Hyman v. Hyman, [1929] 
A. C. 601. 

2492. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. 0. 601. 

2494. Add. Annotation: — As to {1) Refd. Lacey v. 
Lacey (1931), 47 T. L. B, 677. 

2498. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes Vs Hughes (1928), 139 L. T. 416. 

2501. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 


PART Xlll. SECT. 8, SUB-SECT. 8.— C. 

8346 iU. .3— Whore the 

husband was potent & there was no 
struotural incapacity on the port of 
the wife, but toe marrlafiro baa never 
been oonsummated owing to the 
opposition of the wife without any 
legitlinate reason, the ot. granted a 
decree of nullity of the marriage on the 
ground that there was an Invincible 
repugnance on the part of the wlfo 
to the act of consummation resulting 
in paralysis of the will, which was 
oon^tent only with incapacity. — 
S. «. 8. (1926), 20 W. A. L. ^ 62.— 
AUS. 


PART Xm. SECT. 3, BUB-SECT. 8.— B. 

8397 I, SuMciencv of.) — H.\tr c. 
Hate, (19271 3 D. L. R. 481 ; {19271 2 
W. W. R. see : 22 Alta. L. R. 665.— 
CAN. 

PART XIII. SECT. 6, SUB-SECT. 1.— D. 
2436 li, .1 — A prior reQuest in 


writing for restitution of conjugal 
rights is not a prerequisite t.o the bring- 
ing of an action in Saskatchewan for 
n^stitutlon of conjugal rights. — 
POLOVNIfCOFP V. PoiiOVNlXOFF, [1030J 
2 W. II. R. 177.— CAN. 

PART Xlll, SECT. 5, SUB-SECT. 1.— E. 

2462 il. .1 — On a petition for 

restitution of conjugal righto petitioner 
must satisfy the ct. that he or she has 
a sinoero desire for a real restitution 
of those righto & a oorre^onding 
willingness to render them to the other 
spouse. — Woodlands v. Woodlands 
(1924), 36 C. L. R. 446.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 1.— 
F. (a). 

sd. Petitioner oitiUv of adutUsryA — 
A suit for" restitution of conjugal rigbto 
lies under Burmeee Buddhist law ; t>ut 
a husband will not obtain sudnestitu- 
tion on aooount of his misoonduot. — 

12 


MaTUEIN NWE V. MAtTNO Kha (1929), 
I. L. R. 7 Han. 461.— IND. 

so. Defendant in prisoa.}— The ct. 
has no power to dispense with the 
preliminary order of restitution in 
an action for restitution ot conjugal 
righto failing which a divorce on the 
ground of malicious desertion. In 
such an action the mere fact that deft, 
is in prison is no Mtr to the granting 
ot a restitution order. — AiJ>Bap e. 
Aldbxd, (19291 App. D. 356. — S. AF. 


PART Xlll. SECT. 6, SUB-SECT. 

F. (b). 

sf. PetiHcmer mifferino from renertdl 
d£«ease.I— The fact that a husband Is 
suffering from venereal disesse is no 
bar to an action by him against his 
wife for restitution of conjugal righto 
failing which a divotee. — AutoStnuT v. 
Ainsburt, (1929] App, D. 109. — 
S. AF« 



Vd. XXVH— Husband and Wife. Oases 2811—2780. 


2611 * Annokdion: — ‘Held. Bewe v. Dewe, 

Snowdon v. Snowdon* [1928] P. 113. 

8618ne — — husband & wife intermarried 
in Feb. 1922, & continued to Cf 'habit until 
Julye 1927, when the wife left the husband. 
On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been conunitted on her by 
the husband in Mar. 1922, & alleged acts 
of cruelty consisting of (a) acts of shameless 
uncleanness & invitations to repeat them, 
ii (b) ordinary acts of cruelty, such as acts 
of ill'temper & abuse. 

At the trial the judge in summing up to 
the Jury did not warn the jury against finding 
that the sodomy alleged had been committed 
on the uncorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it could be held that 
there was cruelty as regards the sexual 
malpractices it must be shown that they 
caused danger to life, limb or health, bodily 
or mental, or a reasonable expectation of it. 
The jury’s verdict was that sodomy had been 
comndtted as alleged ; that the husband had 
been guilty of cruelty of the class (a), &: that 
he had not been guilty of cruelty of class (6). 
The judge then made a decree nisi for dis- 
solution of the marriage. On appeal : — 
Held: (1) the judge ought to have warned 
the jury that cogent evidence was requii’ed 
to overcome the presumption of innocence 
of sodomy, & that they should not convict 
on the wife’s uncorroborated evidence ; 

(2) the ct. must take notice of the fact that 
there had been condonation of the offence, 
even though the husband did not plead it ; 

(3) the judge had misdirected the jury by 
saying that the sexual malpractic es were 
cruelty in themselves, as there could nr»t be 
legal cruelty without danger to life, limb, or 
health, physical or mental, or reasonable 
apprehension of it ; & (4) instead of directing 
a new trial the ct. should dismiss the wife’s 
petition. 


(6) The wife having on the evidence been 
a consenting party to the act of sodomy 
alleged to have been committed it would 
be GaapoBsible for her to obtain a decree of 
divorce baaed solely on that act. 

(6) The rules with regard to condonation 
& connivance as a bar to a decree for divorce 
were weU established in the practice of the 
Ecclesiastical Cts. before the Act of 1867. 
In my jud^ent these rules apply to cases 
in which the ground alleged for divorce is 
sodomy (Orbbr, L.J.). — Statham v , Sta- 
THAM, [1029] P. 181 ; 98 L. J. P. 113 ; 140 
L. T. 292 ; 46 T. L. R. 127 ; 72 Sol. Jo. 847, 
C. A. 

2554. Add. Annotation : — Oenerally^ Refd. Rae- 
burn V, Raeburn (1028), 138 L. T. 672. 

2648a. Unnatural offences.] — Stathah v . Sta- 
tu am, No. 2618a, ante. , 

2661. Add. Annotations: — Apld. Statham v. Sta- 
tbam, [19291 P, 131. Refd. liugg-Gunn v. 
Rugg-Gunn & Archer, [1931] P. 147. 

2704a. .] — Where the ct. was satisfied 

that a wife had been raped by a man un- 
known, with the result that slie gave birth to 
a. child, it held that there was no adult<iry & 
dismissed the husband’s jietition for divorce. 
— Clarkson v. Clarkson (1930), 143 L. T. 
775 ; 46 T. h. R. 623. 

2718a. .] — An infection of resp. with “ crabs ” 

is, in the absence of prior misconduct or 
infection of petitioner, -primd fade evi<lonce 
that resp. has committed adiiltery. — Htead 
V. Stead (1927), 71 Sol. .To. 391. 

2722a. Staying with unknown woman in 

same bedroom — Presumption of adultery.)-- 

WooLU* V. Woolf, No. 2770b, post. 

2723a. ITallam: v. IfALLAM (1930), 47 

T. h. It. 207 ; 76 Sol. Jo. 167. 

2730. Add, Annotation : — Held. Woolf v. Woolf, 
[1931] P. l.'M. 


PART XIII. SECT. 6, SUB-SECT. 2.~ 
B. (»). 

2521 i. Queation of fact deorce .\ — 
Cruelty is a matter of degree. — 
A. M. A., ri92,51 2 D. L. R. 1195 ; [19251 
2 W. W. R. 164 ; 19 Saak. L. R. 34G.~ 
CAN. 

2621 li* .] — The question whether 

E ltf. herein was actuaUy afraid of her 
usband or not held not to affect the 
question whether his conduct amounted 
to legal cruelty as defined in liuasell 
V. Ruaadl. No. 2661 . — Dusabrais «. 
•Desabrais, [1926] 3 D. L. R. 549 ; 
[1928] 8 W. W. R. 394 ; 22 Saek. L. R. 
417.— CAN. 

2584 i. CumtdaHve effect of acta not 
crudty per ae .} — The acta constituting 
omelty may be treated as cumulative. 
—A. V. A., 11925J 2 D. L. R« 1195 ; 
[1925] 8 W. W. B. 154: 19 Sask. 
L. R. 346.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 2.— 
B. (0). 

2560 is. .1 — A oourso of con- 
duct calculated to break the spirit of 
the sufferer & oontinned until health 
breaks down, or is likely to break down, 
under the stiaiti, is crusty. — BL aufibld 
«. KMmxLO (Bask.), [19261 1 W. W. R. 
159.— CAN. 

PARI XIU. SECT. 5, SUB-SECT. 8.— 
a ihh 

eaminoa on miatrem — 
I wife of preference for miatreaa .] — 


Where the conduct of a husband, in 
obliging his wd/o to earn her own living 
white ho epeudH his caminOT on u 
mistretis for whom he openly Tn<iicateH 
his pn^ference, ho preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health, it conetitutcB cruelty. 
— Jones v. Jones. [19251 2 D. h. K. 
1144; [192.5) 1 W. W. R. 449 ; 19 
Sask. L. R. 262.— CAN. 


PART XIII. SECT. 5. SUB-SECT. 2. - 
B. (I). 

sh. Huabavd (Uttcrihino himadf on 
enliatmcnt aa widoupcr — iHaertino nyife, 
doinni/prefrminey-J"' 'Ahusbaxid dosorted 
his wife on two occasioiiH, on one of 
which she had a baby three mouths 
old, & on the other when she was about 
to be coniiued. On Joining the army 
in 1916 the husband stated that he wan 
a widower, 6c thereby the wife was 
caused ooiisiderable pain Sa anxiety, & 
with difficulty obtakued an allowane.e 
out of his pay as his wife : — Held : 
the huslMtnd’s conduct amounted to 
oniolty. — S tuart r. Stuart (1926), 
T. L. R. 63 CJalo. 436.— IND. 

PART XIII. SECT. 6, SUB-SECT. 2.— E. 

2683 ill. .1 — Action by a wife 

for Judicial separation on tbe i^und of 
oroe)^ dismissed, where the violence 
oomplaliied of did not injure her health 
or give her cause to fear injury thereto, 
Sl was the result of her oonddot with 
another man whiob she continued 
knowing that it provoked deft.— 
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CONNOLLEY V. CONNOLLEY, [1925] 2 
W. W. R. 426.— CAN. 


PART XUI. SECT. 6, SUB-SECT. 3.— 
B. (a). 

2712 i. Single act — For purjwae 
of mpplying evidence .] — An act of 
adultery oommitt/od solely for tiic 
liuriKiHO of supplying evideu<.'e on 
which the spuuBO of the party ho 
committing it may boso an action for 
divorrx) will not cnliUe nltf. to a deertse. 
Although under ormnary ciroum- 
stanoes the evldenoo hondn would 
support the inference that adultery 
had in fact l>oen committed, yet, since 
it apjpeared plain that said evidemx) 
was ‘^staged *’ by deft, for the piirnoso 
of enabling nltf. to bring tlie action, 
It was held tlmt tlic infiirence was at 
most a highly improbable one.— D e 
A imOND «. De Aumond (Hask.), [1929] 
2 1). L. R. 121 ; 1 W. W. K. 554.— 
CAN. 


PART XIU. SECT. 6, SUB-SECT. 8.— 
B. (b). 


2725 vll. HncpirEV v. 

Stiephen, [1931] 2 D. L. R. 892.— 

CAN. 

2725 vUl. .] — Bouruoin v. 

Bourgoin, [1930] 2 D. L. R. 7U7.- 

CAN. 


2725 lx. B. e. 8. 6c M., 

[19311 1 W. W. R. 116 J djOW., [19311 
2 W. W* R. 120.— <JAN. 
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2788a. Hotel evidence.] — On the trial 

of an undefended petition for divorce, on 
the ground of adultery with a woman 
unknown, the ct, declared its intention of 
lefusing to sanction the practice of resorting 
to hotels to establish a’ primd fade case for 
dissolution of marriage, & dismissed the 
petition. — Aylwabd v. AynwARD (1028), 44 
T. L. E. 466. 

2787a. .] — Applt. in 1016 ceased to live 

with reap, as nis wife, though she joined him 
sometimes in America, London A Scotland, 
dc letters passed between them of an 
affectionate nature. In 1910 applt. met D. 
in New York, who was living with her hiis- 
band & two daughters on terms of affection 
up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 

^ went on a big game shooting expedition to 

* Africa with apidt. ; applt.’s wife consented, 
though against her desire. Applt. & D. were 
drawn together through their mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fell ill. Applt. & D. were away on trips witli 
no one but natives for several days & nights 
together. D. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
familiarity between them : — Held : there 
was not sufficient nound for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for its occur- 
rence. — Eoss V. Ellison (or Boss), [1930] 
A. C. 1 ; 06 L. J. P. 0. 103 ; 141 L. T. 066, 
H. L. 

2743. Add. Annoiaiiontt : — Distd. Mart v. Mart, 
[1926] P. 24. Reid. Selby v. Atkins (1926), 
136 L. T. 46 ; S. v. S. & P. (1927), 44 T. L. R. 
62 ; He A. B.’s Petn., [1928] P. 26 ; Inver- 
clyde V. Inverclyde, [1931] P. 29. 

2746. Add. Annotation : — Refd. Mart v. Mart, 
[1920] P. 24. 

2747. Add. Citations [1926] P. 24 ; 06 L. J. P. 
29; 134L. T. 446. 

2749. Add. Annotation : — Consd. Rimmer v. 
Rimmer (1930), 46 T. L. R. 624, n. 

2753. Add. Annotation : — Refd. Sloggett v, 

Sloggett, [1028] P. 148. 

2753a. Evidence of petitioner’s father — That 


petitioner living apiurt from wife at material 
period.] — In this imdefended petition for a 
divorce by a labourer the evidence of 
adultery depended upon the proof of the birUi 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
in South London, & the ct. accepted as 
evidence of non-access the evidence of the 
etitioner’s father that the petitioner had 
een living with him during the material 
period & had not slept away one night. — 
Hadlow V. Hadlow (1930), 143 L. T. 774 ; 
46 T. L. R. 624 ; 74 Sol. Jo. 682. 

2762. Add. Annotation : — FoUd. Little v. Little, 
[1927] P. 224. 

2763a. .] — The adultery of a hus- 

band in his wife^s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against birn 
as co-resp. in respect of the same adultery, 
A that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question. — 
Little v. Little, [1927] P. 224 ; 96 L. J. P. 
131 ; 137 L. T. 495 ; 71 Sol. Jo. 493. 

2765a. Conviction for perjury — In action In which 
immorality alleged.] — A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, A the certificate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp. — O’Toole v. O’Toole (1926), 134 
L. T. 542 ; 42 T. L. R. 245. 

2770a. Admission of adultery by husband — 
Sufficiency of.] — Booth v. Booth (1929), 73 
Sol. Jo. 169. 

2770b. Refusal to disclose name of woman.] — 

On an undefended petition by a wife for disso- 
lution of manaage by reason of the adultery 
of her husband, the evidence was that the 
husband passed two nights in a bedroom at 
an hotel with a woman. Ho then informed 


2736 i. Whether ncccssa^ to prove 
direct fact — When opportunity 8h(nvn to 
exist — Letter from ac fender admitting 
incidmf. h~SMtTU r. Smith, IlUiJUl 
8. 0. (Ct. of So88.) 76.— SCOT. 


•j. Failure to deny evidence given by 
oth^ side.] — Held : a strong clroiun- 
stemoe to bo taken into account. — 
Staoet V. Stacey (Alta.), [1U27] 2 
D. L. It. 854 ; tlD27] 1 W, W. It. 821.— 
CAN. 
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2743 i. Proof of rum-access — Evidence 
of either sj>otiSf.]— ^Tho rule of Jiussell 
V. Russell, No. 2743, does not apply 
SO as to exclude evideuoo of non- 
acoess, where there is no possibility 
of bastardising a child, — Roberts v. 
Roberts (AltaO. 111)281 1 D. L. R. 
237 : 119271 3 W. W. R. 625.— CAN. 

2748 U. .1 — Held.- the 

evidence of spousos was admissible to 
bastardise a child born during wedlock ; 
the rule to the ooutrory, applied in 
Russell V. Russell. No. 2743, not being 
part of the law of Scotland. — Burman 
V. Burman, (19301 8. C. 262.— SOOT. . 


2755 i. Statement by uHfe — As to 
illegUiinacy of child — Admissible to 
estaldish fact of vAJe's adultery .] — 
Rleekeu V. BI.EEEER (1927), 48 

N. L. It. 133.— S. AF. 


PART XIII. SECT. 6, SUB-SECT. 3.— 
B. (d). 

h i. i n regular course of business. J 

— W’here a person, e.g. a tradesman, 
physlolau, mcchanio or taxi-driver, is 
culled to the house of a prostitute in 
the regular course of his business, the 
Inference that he c-ommitted adultery 
there should not be drawn against him 
in a divorce action In the absence of 
evidODco in addition to that of the 
fact of such visits. — Wright r. 
Wright, (19281 1 D. L. R. 934 ; 
(1928J 1 W. W. II. 383.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 3.— 
B. (f) i, 

2770 i. Admission of adallery by wife 
— Sufficiency of.}— In July, 1923, 
petitiouor & resp. entere<l into a separa- 
tion agreement. Sc thereafter lived 
separate Sc apart. During the separa- 
tion reap., in May, 1924, gave birth to 
a - child. The husband petitioned for 
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divorce. The evidence of adultery 
consisted of admissions by resp. : — 
Held : this evidence was admissible. — 
HENLEr V. Henley, [1927 J S. A. S. R. 
3G4. — A US. 

sk. Admissions by respondent .] — • 
Admissions, whether UTlttea or verbal, 
made by resp. in a suit for dissolution 
of marriage ore not lu themselves 
sufBclent proof of adultery ; but when 
other facts, tending to establish such 
adultery, have been adduced, the 
odmissidns are corroborated evidence 
of such facts so adduced. — Wilkie v. 
Wilkie. [1928 J N. Z. I*. R. 406.— N.Z. 


PART XIII. SECT. 5, SUB-SECT. 3.— 
B, (f) ii, 

2773 1. To petiiioner’s solicitor.] 

— Semble : a decree for divorce should 
not be granted on evidence merely of 
deft. *8 adndsalons of adultery, especially 
when made to pltf.*s solr, or other 
officer of the ct. or on deft,*B testimony 
admitting adultery. — S anborn v. San- 
born. [1928] 1 D. L. R. 881 ; [1928] 
1 W. \^^. IL 78 ; 22 Sask. L. IL 168.— 
CAN. 



VoL Aivu. — Husband and Wife. Cues 2770b— 2840. 


his wife of the fact^ but disclosed no name or 
address of the woman in question either to 
his wife or to her solrs. or to the King’s 
Proctor to whom the papers in the case had 
been sent by the ct., although both the solrs. 

the King’s Proctor applied to him for 
these particulars. As the result of inquiries 
by the King’s Pioctor there was no evidence 
of any association of the husband with a 
wom^ other than his wife, still less of illicit 
association : — Held : the appeal must be 
allowed & a decree nisi granted on the ground 
that if evidence were tendered in good faith 
which under all usual circumstances clearly 
pointed to adultery, it was the duty of the 
ct. to act upon it, unless the King’s Proctor 
could adduce cogent evidence to rebut tlui 
obvious conclusion, & in the present case 
there were circumstances on which the ct. 
ought to be satisiied in accordance with what 
had hitherto been the practice that adultery 
had been established. — Woolf v, Woolb’, 
[1931] P. 134 ; 100 L. J. P. 73 ; 145 L. T. 
30; 47 T. L. R. 277, 0. A. 

2792a. .] — Simpson v. Simpson (1931), 75 

Sol. Jo. 542 

F, Han edies (Vol. XXVII., p. 304). 
Add the following case : — 

2813a. Petition for judicial separation — Whether 
petition brought only for collateral purpose.] — 
A wife petitioned for judicial separation fi’om 
her husband, on the ground of his adultery. 
She needed no protection against interference 
from her husband, but she required orders 
for p^^i'iQo.ncnt maintenance & for custody. 
The judge, following his usual custom, asked 
petitioner why she prayed for jadkUvl separa- 


tion & not dissolution of the m^riage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home ; — Held : permanent maintenance 
&> custody being, at any rate, a part of the 
purpose for which the suit was broujfht, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as the absolute 
&, discretionary bars & the ground that the 
suit was not brought bond fide, but only for 
some collateral purpose. It w*is not such a 
legal ground that the ct. thought it would 
bo better that the relief to be gi*auted should 
be dissolution, & not judicial separation. — 
Blanchard r. Blanohaud (1928), 138 L. T. 
170 ; 44 T. L. R. 313 ; 72 Sol. Jo. fdS. 

2829a. With her consent.] — Statiiam v. Sta- 

THAM, No. 2518a, ante. 

2830. Add. Annotation: — Apld. Statham v. Sta- 
tham, [1920] V. 131. 

2830a. .] — Statiiam v. Statham, No. 

2518a, ante. 

2833a. Whether amounting to cruelty.] — Sta- 
tham V. Statham, No. 2518a, ante. 

2833b. Condonation — Whether special plea neces- 
sary.] — Statham v. Statham, No. 2518a, ante. 

2850. Add. Annotation : - As to (3) Refd. Courage 
V. Courage (1931), 17 T. B. R. 395. 

2925. Add. A nnotation : - Retd, Clark v. Clark 
(1931), 95 .1. 1’. Jo. 391. 

2940. Add. Annotation ;-™ReId. Biggins v. Biggins 
(1920), 43 T. L. R. 37- 


PART XIII. SECT. 6, SUB-SECT. 3. 

B. (f) iii. 

BX. Diant — Iruidinissible aitninst 
co-reapondenL ] — lu aa antiou of Ulvou.o 
on tho ifTOUud of aduitcry : — fJeld • 
outrioB mado by tho defeuder in a 
private diary kept by her, tho Import 
of which was that eho had committed 
adultery with tho co-dofonder, althouRli 
ovldenco against her, could nob bo 
founded on uh evidence against tho 
co-defender. — C iieahky v. Creasky, 
[1931] S. C. 9.— SCOT. 


PART XIII. SECT. 6, SUB-SECT. 3. - 
E. (a). 

2802 i. Jlcis other than those charged 
in petition — Subsequent acts of adultery. ] 
— Evldonce of acts of adultery eub- 
sequent to the date of the petition con 
only bo admitted where preceded by 
eome evidence upon which tho jury, 
without more, might Had a charge of 
adultery, as alleged In the petition, 
to have been proved. — Elliott v. 
KIXIOTT. [1927] N. Z. L. R. 338.— N.Z. 


PART XIII. SECT. 6, SUB-SECT, 3. 

F. (a). 

bL Divorce — Mere adultery on pari 
of husband .} — Mere adultery on the 
port of the husband does not by itself 
entitle a iidfe to a divorce according 
to Burmeso Buddhist law. — Matuei-v 
Nwit V. Mauxo Kha (1929), 1. L. IL 
7 Ran. 451.— -INO. 

PART XIII. SECT. 6, SUB-SECT. 3. — 
F. (b). 

f i. Unsatisfactory evidence .] — 

Dowlinski V. Rawluk (Man.), (19291 

4 D. L. R. 20.— CAN. 

PART XIII. SECT. 6, SUB-SECT, 8.— 
B. (a). 

2844 ii. .h-In order to establish 

desertion, proof of a refusal to acknow- 
ledge the obligations of the married 
stato may solBoe. 


Ser/tble : < ho bringing of n prior 

suit, which wjifl abandoned, tor tUvorco 
can bo rolled on os constituting 
dcKortlon. — HiiucK v. Bkuoe (Alta.), 
(1926] 4 1>. L. R. 1117 ; (1920] 3 

VV. W. R. 005.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (b). 

2860 i. fVbaC amounts to cohabitatum — 
Parties living under same roof — 7/n«- 
band not recognihing or treating wife as 
such.] — Held: the husband was livhig 
apai-t from his wife without suffleient 
excuse in circumstances uiiUUiug licr 
to i-ostitiition of conjugal rights. — 
Linkhabt v. LiNKilAliT. (1925 J 2 
D. L. It. 1180.— CAN. 


habitation .* tijo wife's cotj- 

Uiict did jjt»l amount to a (umipJIance 
with tho docT(»(5, A,, tlicroforo, that hof 
huHbund was cnlltlod to a dtsHolutlon 
of marriage. — H ahuih v. IIaukih (19210, 
30 S. It. 1^. 8. W. .59; 17 N. .S, W. 
W. N. 9 A US. 

PART XIII. SECT. 6, SUB-SECT. 8. - 
B. (e) 11. 

n I. .]— MallcIotiH doniiil of 

cuniiil intercourse porslst<jd In for four 
years may constitute dOHortluii, but 
the standard of proof, both of the 
denial Itself & of tho absence of con- 
sent by the olTondod spouse, must 1)0 
exacting. — GooLl> v. Ooold, 11927 1 
S. C. 177.— SCOT 


PART XIII, SECT. 6, SUB-SECT. 8. — 
B. (o), 

2868 Ii. Petition by wife 

for dl-sHOlution of marriage on tho 
ground of tho borfband's desertion : — 
7/ctd : desertion begins when tho 
Intention to dosisrt is oompleto, & that 
in this case there never was any 
Intention on the part of the husband 
to desert his wife.— L ittle v. Little, 
(1928 J VV. A. L. 4i. 00.- AUS, 

PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (e) 1. 

sm. Non-compliance with decree for 
rcstUuiion — IVhal amounts to .] — After 
a decree for mstitutiou of conjugal 
j'ighta had been made against a wife 
she returned to her husband & lived 
with him for throe months. She 
ndurned sincorcly wlUing to stay with 
him If her affection for him was felt 
by her to be sufficient, but she hod in 
her niud a condition unexpressed that 
she would not stay with him If she 
found her affection hisufllclont. At 
the end of throe months she left ec 
refu^ thereafter to resume co- 
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PART XIII. SECT. 5, SUB-SECT. 8.— 
B. (f). 

2933 II. .1— Lee w. 

Lee. (19271 1 D. L. V 94 ; 69 O. L. It. 
501.” CAN. 

PART XIII. SECT. 5, SUB-SECT. 8. - 
B. (eh 

2940 ii. A divorce refused, 

on tho ground that a reparation agroo* 
ment prevented a finding of dosertion. 

In an action for divorce th»i existence 
of a HCiparatiori agroetiiuiit is not to be 
disregarded by tho ct. merely bcwxuse 
deft, does not set It up os a bar. — 
Walsh v. Walsh Sc Ktkkland, J1U25] 
2 D. L. R. 794 : (19251 1 W. W. R. 
951 ; 19 Sask. L. R. 509.— CAN. 

2941 li. Deed not acted upon.]— 

Proposition, that, when a deed of 
separation Is treated as a nulUty or 
sot at nought. Sc tho spouse who 
repudiates it persists In leaving the 
other as if deserted, the former is from 
that time guilty of deisertion. doubted. 

-HoooETTe. HoaoBTl, 119261 V. L. H. 
' 48>. L._T. 69; 119861 Aigns 


15 ; 48 A. IJ. x < 
. iL 330.— AUB. 
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2960* Add, Annotations :*--<lons4, Statbam v, 
Statham, [1929] P. 131. Reid. Welton v. 
Weaton, [1927] P. 102. 

2995* Add, AnnotaUona : — Aa to {!) Consd. Hyman 
V, Hyman, Hu^es v, Hughes (1928), 139 
L. T. 410, Reid. Statham v. Statham, [1929] 
P. 131. 

2999a. ^—Under Summary Juris- 

diction (Married Women) Act, 1896 (c. 39), 
jusUcee are empowered on the application 
ol a wife to ma& an order containing a pro- 
vision tha4; the applicant be no longer boimd 
to cohabit with her husband, Sd this provision 
while in force has the effect in all inspects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a char^ of desertion 
only, such a clause should not be inserted in 
the order, inasmuch as it prevents the 
continuance of desertion in strict law after 
the date of the order. In the present case 
the wife was granted a separation order 
on the ^ound of desertion, & the non- 
cohabitation clause was inserted in the 
order ; — Held : the justices were entitled 
to find as they did, but were wrong in allowing 
the non-cohabitation clause to be included 
«in the order. In cases of cruelty it might 
be necessary for the protection of the wife, 
but that was not so in oases of desertion ; 
& the non-cohabitation clause was struck 
out. — S ayebs V, Sayers (1929), 93 J. P. 72 ; 
27 L. G. B. 366, D. C 


8010a. Falsa aasaiiloii ol pragnanay.] — 

On an application by a wife against her 
husband for an order for maintenance on the 
ground of desertion, the justices have no 
discretion to refuse an order on the ground 
that the wife had deceived the husband 
into marrying her by an untrue statement 
that she was pregnant. — Dawson v, Dawson 
(1929), 93 J. P. 187 ; 46 T. L. B. 397 ; 73 
&1. Jo. 367 ; 27 L. Gt. B. 868, D. 0. 

8010a. Respondent second husband ol petitioner — 
First husband having disappeared — Whether 
bar to relief.] — SptmGBON r. Spurgeon 
(1930), 40 T. L. B. 390. 

8024. Add. Citationa “ affg., [1892] P. 222 ; 01 
L. J. P. 115.»’ 

8089. Add, Annotation FoUd. L. v. L., [1931] 
P. 63. 

8040a. Agreement not to sue for matrimonial 
offences prior to separation deed — Validity.] — 

— ^By a separation deed executed by i^ouses 
who were then parties to a suit for judicial 
separation on the ground of the cruelty of 
the husband, it was agreed that neither of 
them should sue the other for any misconduct 
which had theretofore taken place, & the 
deed further stipulated that any offence that 
either of them had committ^ should bo 
forgiven or condoned, & that in case either of 
them should take proceedings against the 
other in respect of any complaint thereafter 
arising no offence antecedent to the deed 
should bo pleaded or alleged by either or be 


PART Xlll. SECT. 5, SUB-SECT. 8.— 

D. (ft). 

8064 i. From time of inteniion to 
doBertA — Petition by wife for dlewolu- 
tlon 01 marrlago ou the ground of the 
huftband’Hdesortlou : — : desertion 
begioB when tbo intention to desert 
is oomplete, Sc in this case there never 
was any Intention on the part of the 
husband to desert his wife. — Little v. 
Little (1927), 30 W. A. U II. 60.— 
AUS. 

PART Xlll. SECT. 5, SUB-SECT. 8.— E. 

2976 i. During impriaonment — Mani- 
fest intention to deiert.] — A husband, 
who was married in July, 1916, lived 
with his wife lor six weeks, & thereafter 
did not Uvo with her again for over 
three years. In Nov. 1019, ho met her 
aooidontally Sc lived witii her for a few 
days. Sc then he went abroad to tako 
up an appointment. On the voyage 
out he wrote informing her that the 
^polntmont had been oanoelled. 
Thereafter ho uevor lived with his 
wife or oommunicated with her again. 
From Apr. 1020 tiU June 1983 he 
was in prison, Sc in Oct. 1923 he was 
amin imprisoned. In Oot. 1925, after 
his release, he wrote to his wifo^s father 
statii^ that he was about to go abroad, 
Sc onering to supply material for 
divorce : — Held : pursuer had 

relevantly averred desortion com- 
mencing In Nov. 1919 Sc including the 
periods of defender’s inoarooration, in 
respect that, when liberated from 
prison, defender had shown no dls- 

E osition to alter his intention to persist 
i his desertion. — P arxeb v, Pohesr, 
[1926] S. O, 674.— SOOT. 

PART XIII. SECT. 6. SUB-SECT. 8.— 

F. (b). , 

8981 L WhHher deaertUm terminated-- 
FUing of petition,}— AvsT v, Adey. 
110281 8. £ Q. 80l— AUS. 

PART XIIL aSOT. 6, 8UB-8B0T. 8.-- 

G. (oV 

8008 i. What U ** reammtOde souse 


Conduct faUing short of nuUrimonial 
offence — Not mere fraiUy of temper dt 
habUsA — Mere Innnnlty of temper 
accompanied by the free use of a 
vulgar Sc abusive tongue, an oooasional 
resort to physical violence not directed 
against the person of her husband & 
futile throats of bodily harm to him, 
ore not sufficient to Justify a husband’s 
desertion of his wife. — CTlabke v. 
Clarke (Alta.), [1927J 3 W. W. K. 
728.— CAN. 

s i. Petitioner's cruelty.] — Soon 

aftta* the iiiairiage of the parties in 
1923 the husband was guilty of acts of 
cruelty to the wife, which resulted in 
penuanent injuries to her. Following 
ou this conduct the wife left her 
husband in Feb. 1923. Sc although he 
iHrpoatcdly requested her to return to 
him, she did not do so. The husband 
petitioned for divorce on the ground 
of desertion : — Beld : the husband 
must bo presumed to have Intended 
tlic consequeneo of bis acts ; by his 
conduct he had compelled his wife to 
leave him, & bis petition must be 
dismissed. — Lawrence v. Lawrence 
(1029), W. A. L. R. 86.— AUS. 

PART Xm. SECT. 7, SUB-SECT. 3.— 
A. (ft). 

8026 i. JHaaolution wuit— Previous 
suif.) — A former suit for divorce 
brought by nltf. was dismissed on the 
ground thav by his wilful neglect of 
his wife he had conduced to her 
adultery. In a subsequent suit for 
divorce he proved that his wife Sc 
co-resp. had, since the former suit, 
left the provlBoe Sc were living os man 
& wife in California : — Held : the dis- 
missal of the formw suit was not a bar 
to the subsequent suit. — ^X bblbrino 

V. XKSLRhlNO (OTBBRWISB NSVERCA) 

St Nevisuea (Sask^ U9271 4 D. L. R. 
767 ; 11927) 8 W. W. B 278.— OAK. 


PART Xllk SECT. 7. SUB-SECT. 8.— 
A. oh, 

. 8087 I. Suit for d($aoiuHen—»t^^ 
svidenee a$ in former suit— Far fudMai 
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separationA — A petitioner in the 
absence of any fresh matrimonial 
offenoe. is not entitled to a decree for 
dissolution of marriage upon preolselv 
the same grounds as those on which 
she obtained previously Judicial separa- 
tiou. — Collins v. Collins (1928), 
I. L. R. 66 Calc. 160.— IND. 

sk. Counterclaim for judicial separa- 
tion dt alimony — Same evidence as in 
former suit for same relief A — In an 
action by a husband for Judicial 
separation the wife counterclaimed for 
Judidal separation Sc alimony, setting 
up, in substance, the same facts as were 
aUegod Sc adduced in evidence in a 
former action, in which she, as pltf., 
claimed the same relief against the 
present pltf., but which was decided 
against her. There was no subsequent 
resumption of marital relations or 
other change In olroumstances : — Held : 
the husband was entitled to have 
the oounterolaim struck out on the 
ground of res judicata, even if Domestic 
ItolaUons Act, 1927, o. 5, s. 0 (2), 
which had been passed after the dis- 
missal of the first action, had a retro 
speotlve effect. — Davis e. Davi% [1928] 
8 D. L. R. 69 ; 11928) 2 W. W. R. 130 ; 
23 Alta. L. R. 356.— CAN. 


PART Xlll. SECT. 7, SUB-SECT. 8.— 
B. (b) Ui. 

8081 f. InvitaHon to commit advlury,] 
— MoEwbn V, MoBwbn (Man.), (19261 
8D. L.R.480.— OAN.^ 

8085 i. Consent to residence in para- 
mour*s house,] — Where a husband who 
has no reason to believe that his wife 
St oo-resp. have already oommitted 
adultery aoqulesoes in is accessory 
to his wife’s leaving him St going to 
live with oo-resp., ne wlU be held to 
have oonnived at his wile’s ultimate 
mlaoonduot St, therefore, to be without 
the right to a divorce. — ^Laoerf v, 
Lagerf St Evans ^adL), [1029] 4 
D. L. R, 184 : 2 W. W. R. 524 ; afy,, 
[1920] 8 D. L. B. 186 ; 1 W. W. R. 
569.— CAN. 
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admissible in evidence. The wife subse- } 
quently sued the husband for dissolution of 
marriage on the ground of his adultery 
alleged to have been committed since the 
date of the deed. The husband traversed 
the allegation,^ & by his answer counter- 
charged the wife with adultery antecedent 
to the deed. The wife disputed the right of 
the husband to make the counter-charge, 
having regard to the deed. The husband 
contended that the provisions of the deed 
were against public policy, in that they 
provided for the withholding from the ct. 
matters material & necessary for its con- 
sideration by virtue of Judicature (Con- 
solidation) Act, 1925 (c. 4.9), s. 17S (3) - j 
Held : on a motion by the wife to strike out ’ 
the allegation in the answer of the husband I 
of her adultery, the deed was not against ! 
public policy, &; it did not constitute any 
bargain between tlie parties to pervert the 
course of justice by withholding from the ct. 
any matter material for its consideration, ct | 
the agreement made by the deed being one 
honestly entered into was good, & it was no 
answer to it U) say that if the intention of 
the parties -lad been to obtain a collusive 
divorce or t(* cloak the past, the deed could 
have had a dishonest & illegal operation.- — 
L. V. L., [1931] P. 03 ; 100 I.. .T. P. 70 ; 144 
L. T. 723 ; 47 T. L. K. 200 ; 75 Sol. Jo. 192. 

3042. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 


when the two latter were, to bis knowledge, 
committing adultery ; that before the 
husband liled his petition citing liis wife’s 
paramour as co-resp., he entered into a deed 
of separation which in terms permitted his 
wife to “ reside at such places, & with such 
persons as she may from time to tune think 
lit.” The case was remitted from assizes 
to the Divorce Ct. on the question of con- 
nivance : — Held : there was a strong case 
for the husband being an accessory to his 
wife’s adultery, but, though almost terrilled 
to be under llie some roof as co-resp., ho 
resented & resisted as far as ho dared the 
continxiance of the adulterous relations. Ho 
did not encourage it. They dolied him. Ho 
was not an accessory, cSt did not enter into 
the deed with the idea of consenting to his 
wife’s living in adultery with co-resp. Decree 
nisi granted papers sent to the King’s 
Proctor. — K ing v. King &; Kvans (1929), 
142 L. T. 102 ; 73 Sol. Jo. 833. 

3092a. Agreement between husband & co- 

respondent as to damages.]— Petitioner Hied 
a petition for divorce on tlie grouml of his 
wife’s adultery with co-resp., it was dis- 
closed to tlie ct. that petitioiuu* & co-resp. 
had agrted that should pay ]>etitioner 

1*2.500 damages, of which 1*1,7.50 wa-s to be 
paid down, ^ l.he rest later, iV. that petitioner 
should claim no furtlier dauuig(‘H from co- 
resp. & should ])ut no obstacles in the way of 
a decree nisi being made al.'sctluti*. The 


3044. Add. Annotation : — Consd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410, 

3047. Add. Annotation : — Reid. Hyman v. Ilvman, 
Hughes r. Hughes (1928), 139 I.. 410. 

3064. Add. Annulaiion :—As to {i) Disto. Pi-egcr 
V. Preger (1920), 134 L. T. 070. 

3066. Add. Annotation :~ D[sid. Preger v. I’regcr 
(1920), 134 L. T. 070. 

3067a. Payment to commit adultery.] — Mihanda i 
V. Miranda (1931), 171 L. T. Jo. 309. 

3068. Add. Annotation : — Distd. Preger v. Preger 
(1926), 134 L. T. 070. 

3069. Add. Annotation : — Distd. Preger v. Preger 
(1920), 134 L. T. 670. 

3077a, Petitioner In fear of co- j 

respondent.] — In an undefended divorce ' 
etition by a husband it was admitted Umt ; 
e had spent many woek-tnids at his home I 
imder the same roof with his wife & co-resp. 1 


petition was dismissed on the gromul tliat tlie 
suit wa.s collusive. Alter Ihtj dismissal resp. 
& co-resi). continued to live? in aduIU^ry, 
petitioner, who had received the 1^1,750, 
presented a setujrui petit-ir>u agaiirst tJiein, 
complaining of the adultery siiwe the da,t(’ of 
the fomier petition : - Uc(d : p(‘titioiier Jiad 
by the agieoinent i)rov(;ntcd liimself from 
<!omplaming of any adultery ivhether past or 
futiu*e, he had cfuinived at tlie udultfTy 
of which ill his sccoud ])etition lie com- 
plained, ttie serond jietiUoii must bo dis- 
missed. (ilFFORU V. (tlFFORD A. PltKFMAN 
(1920), 43 T. L. K. 141. 

3093. Add. Annotation: Distd. Pn^ger v. Preger 
(1920), 134 L. T. 070. 

3094. Add. Annotation : — Distd. I’reger v, Preger 
(1920), 134 L. T. 070. 

3122. Add. Cilaiion IM L. 070. 

3124a. .] — Townicnd v. Townbnd 

(1928), 72 8ol. Jo. 518. 


PART Xlll. SECT. 7, SUB-SECT. 3.- 
C. (b) i, 

3135 ii, .] — “ ColluHion ” Jh n 

Bpeoies of statutory fraud on tbe 
ct., &, llJ;e “fraud/* is incapable of 
exhaustive doflnition, Hi will ever be 
widened to prevent the mischief which 
the statute was intended to prevent. 
Collusion Is possible in a good case, 
i.e. although tho ct. is convinced that 
matrimonial misconduct was proved, 
yet If evidence of collusion, too gross & 
palpable to admit of being overlooked or 
explained, appeared, no decree should 
be made. 

In the present case tho ct., having 
concluded that there was an arrange- 
ment between tho parties to obtain 
a divorce & as to tho testimony which 
should be offered to support the claim 
therefor, 6c that the testimony given 
by the reap, was in accordance with this 
apangement, 6c largely untrue, refused 
the decree, holding that, aside from the 
admission as to the arrangement, the 

J.S. 


appcaranecH of collmifoii worn too gross 
& palpable to ad’mt of being ov'crlooked 
or explulneil, K that tho arrangement 
itself was clearly tuilhislvo.— S anbokx 
r. BAMum.s, 1 J). L. H. 881 ; 

[10281 i W. VV, li. '.8; 22 Soak. L. K. 
IGS.-CAN. 

3135 iii. “Collusion is estab- 

lished (a) if there he an ogreement or 
imderst^iiKilng or concerted action 
between tho parties which has tho 
elTeet of docclvliiif the ct. either by 
causing untrue facts to bo jihiced 
bef'.)re tho ct. or by .suppressing fatds 
which are material or pertinent ; 6c 
(fj) It there be an agreement or imder- 
standing or voncorted acthjii between 
tho parties which, from tiio nature of 
such agreement or understanding or 
action may be calculated to have that 
cflect r but whem tho facts to be 
placed before the ct. are such os to 
support a prayer for either of two 
forms of relief. It is not collusion fur a 
petitioner, for valuable consideration, 

17 


to agree with a resp. i.o ciiango merely 
Liio form of relief pruyod for in tho 
petition. — Dou'I'Iucuanpk v. Doutiik- 
JIANOK (1U2U), 2b H. it. N. H. \V. 450; 
46 N. S. VV. W. N. 100.— AUS. 

3135 iv. .] “-*ro eHtabJlsh col- 

lasion In an ofjtlon for divorce it is 
necesHary to show' some understanding 
or agreemenb which Involves some 
iin|)OMlUon on the ct. An agreement 
between tho juirties wiileh does not 
Involve such an impoHltlon or a sup- 
preshlon of facts, but merely faciUtatea 
nroof 6c Bmoothea tho asperities of 
litigation is not collusion, although it 
is liahio to bo looked into by tlio ct. 
Nor floes the fact that an agreement 
involves monetary con.slderatifin neces- 
sarily roufler it coiliwJvo. — BkaU 5 v. 
liKAf.i-; 6c Lisuos, fll>2'JJ :j D. L. li. 1 : 
2 W. W. li. 1 ; 23 a. L. U. 5i8.-OAN. 

tl. Acta teyarded aa unotrjrctionable 
by aolicitor,] — (joUuslon cannot bo 
Imputed from ordinary acts of parties 
which a BOlr. would naturally regard as 

30 
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3148. Add» Annotation : — ^Refd. Hyman v» Hyman, 
Hughes 17. Hughes (1028), 180 L. T. 416. 

8168a. Applioatton of rules to condonation of 

sodomy.]— S tatham v. Statham, No. 2518a, 

ante, 

8166. Add, Annotation : — As to (1) Reid. Sneyd v, 
Sneyd & Burgess, [1026] P. 27. 

8171* Add, Annotation : — As to (1) Reid. Statham 
17. Statham, [1029] P. 131. 

3179a. — .] — (1) Condonation has been defined 
as ** the complete forgiveness & blotting out 
of a conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
forgiven.*’ 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent : — Semble : such 
a belief would not be material if proved. — 
Snbyi> 17. Snkyd & BunaKSS, [1926] P. 27 ; 
96 L. J. P. 22 ; 135 L. T. 124 ; 42 T. L. U. 
247. 

3182a. .] — Sneyd v, Sneyd & Bueqess, No. 

3179a, ante, 

3188a. Agreement for temporary separation After 
confession of adultery — Parties continuing to 
live apart for several years.] — After a wife’s 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance & it was agreed tliat 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued to live apart, & ten years 
afUjr the admitted adultery the husband sued 
for divorce on tliat ground : — Held : the 
a^eement was made by a man who was 
distraught by the domestic calamity. There 


was no oondonaticai in the legal sense of 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind. — ^L etbb t7. Lbtbb & 
Whitehead (1928), 140 L. T. 199 ; 46 T. L. R. 
6 ; 72 Sol. Jo. 746. 

3196. Add, Annotation: — ^Refd. M. v, M., [1928] 
P. 123. 

8218. Add, Annotation : — As to (1) Refd. Sneyd v, 
Sneyd & Burgess, [1926] P, 27. 

8223. Add, Citaiions [1926] P. 27 ; 96 L. J. P. 
22 ; 136 L. T. 124 ; 42 T. L. R. 247. 

3224ia. .] — Howard t7. Burtonwood (1742), 

Selwyn’s N. P. 13th edn., p. 9, n. 

Annotation : — Consd. Bernstein v, Bernstein, [1893] P. 292. 

3234. Add. Annotation : — Consd. Statham i7. Sta- 
tham, [1929] P. 131. 

8288. Add. Annotation : — Aa to (1) Expld. Apted 
17. Apted & BUss, [1930] P. 240. 

3289. Add. Annotation: — Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3292. A dd. Annotation : — Consd. Apted i7. Apted 
& Bliss. [1930] P. 246. 

3203. Add. Annotation : — Refd. Apted v, Apted 
& Bliss, [1930] P. 246. 

3296. Add. Annotation : — Consd. Apted i7. Apted 
& Bliss, [1930] P. 246. 

3339. Add. Annotations: — As to (2) Consd. T. v. 
T. (1931), 47 T. L. R. 629. Refd. Inver- 
clyde 17. Inverclyde, [1931] P. 29. Generally, 
Retd. Newboiild v. A.-G., [1931] P. 76. 

3345. Add. Annotation : — Consd. T. 17. T. (1931), 
47 T. L. R. 629. 

3358a. Fourteen years.] — On a husband’s 

petition for nullity of marriage on the ground 
of his wife’s incapacity through alleged 
invincible repugnance, it was held that as 


inoffensive) & unobjcotionable. — L i.nton 
17. Gudkiuan (1928), 1. L. 11. 50 Calc. 
630.— IND. 

PART XHI. SECT. 7, SUB-SECT. 3.— 
C. (b) ii. 

3138 iii. .] -• -The fact that 

a husband’s suit for divorce has been 
brought at the rotjucst of a luan, with 
wliom deft. boH been HvIhh: for a 
number of yoora, & who has promised 

J iltf. to pay all the costs In order that 
Loft, may bo made fixic to marry him, 
docs not coustltuto colUiision.— OiiiusT- 
MAN80N V. C’UUISTMANHON (Alta.), 
UU27] 1 n. L. li. 051; [1927] 1 

W. \V. 11. 149.— CAN. 

PART XIII, SECT. 7, SUB-SECT. 3. ~ 
C. (b) V. 

8169 i. licHpondent in 

i<tenf</icafion.]T-Tho fact that deft, to 
a divorce uctlou admitted to plW.'s 
»olr. before the trial that she hud been 
guilty of adultery with oo-rt)«p., Jc 
HUppliod tho solr. with her photograph 
to be used for the purpose of Ideutinca* 
tion, Is not proof of oollusloiu where 
there is no evidence that pltf. ever 
hod any arrangement with deft, that 
she should provide him with grounds 
for djvoroo.— P aury v. Parry, [1926] 
3 D. L. R. 96 ; [19261 2 W. W, 11. 185 ; 
20 Saak. L. It. 474.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 3.— 

D. (a). 

am. Js defence to suit for divorce on 
ffround of beatialiti/,] — A. r. A., 1 192.5 J 
2 D. h. n, 1196 ; [19251 2 \V. W. IL 
154 ; 19 Saak. L. R. 340.— CAN. 

■t. i-Vw)/ of renetoai of ifdereourse 
unnecesaary.] — Drank ij. Dranb 
Fay, [19291 S. H, (Q.) 124.— AUS. 


PART XIII. SECT. 7, SUB-SECT. 8.— 

D. (b) i. 

8169 iii. .1 — Premchand Hira 

V. Bai Oa^al (1927). 1. L. 11. 51 Bom. 
1020,— IND. 

3169 iv. .] — Held: condonation 

of adultery may be made subject to 
tlie c-vpi'CHs condition that the guilty 
Hj)<»UHO shall not. bee or correspond with 
1 1)0 other guilty person, so that when 
tho coniJition is brokuu the ooudoiiatioii 
Is cancelled & the right to round an 
action ou tho adultci’y revived — 
lUUKR r. IIaukr Hass, [1930J 2 

W. \V. K. 10; 4 D. L. H. 30; 24 
H. L. It. 409. - CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. is), 

sh, Jhdy of wife's advisers to in- 
rrstifftiie Uie facts before pleading cim- 
donatum.] — I^ouis t». Lovis & SrKAD, 
119291 a K. (Q.) 184.— AUS. 


PART Xin. SECT. 7, SUB-SECT. 3.— 
D. (h) iii. 

3255 jii, ,1 — ^Any matrimonial 

offence which in itself is groimd for 
divoixio but which has been condoned 
may Ikj revived by the subsequent 
oommission of any other legally 
reeoguisod matrimonial oflenoe, e.g., 
cruelty.— A. v. A., 11925] 2 D. L, It. 
1195; [19251 2 W. \V. R. 154; 10 
Saak. h. R. 346.~CAN. 

PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (h) iv. 

3274 i. Bv desertion — For Uoo years 
without reasonable espouse .} — Condoned 
adultery revived. — Spring v. Spring 
(Alto,), [19261 2 D. L. R. 898 ; [1926] 
2 W. W. R. 78.— C2AN. 
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J. For ** 1. By desertion ** read 
3274 ii. .** 


m 1. .]— L. V. L. (Man.), [1930] 

1 D. L. 11. 72 ; 38 Man. L. R. 333 ; 
11929] 3 W. W. R. 396 ; revsg., [1929] 
4 D. L. R. 8U1.~-CAN. 


m ii. .1 — Subsoqueut de«ertlon 

will revive adultery whioh has been 
condoned. — L alkunk r. Lauixjne, 
11930] 1 D. L. R. 72; 38 Man. L. R. 
333; [1929] 3 W. W. R. 390; revsg., 
[1929] 4 D. L. R. 801. —CAN. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (a). 

3312 ii. .] — Unreasonable & un- 
explained delay between a petitioner’s 
knowlcnlge of the adultery committed 
by reap. & the iiling of his petition for 
dissolution of the marriage may induce 
tho ct. to dismiss tho petition, as 
indicating acqulesocneo in tho Injury 
coiiiplohied of. — Kino r. King (1929), 
I. h. R. 57 Calc. 215. —IND. 


PART XIII. SECT. 7. SUB-SECT. 4.— 
B. (b). 

sk. Wliat delay unreasonable — 
Twenty ‘four j/cars.3*~Iu an undefended 
action of divorce on the wound of 
desertion brought by a wiJEe against 
her husband twenty-four years after 
tlie alleged desertion : — Held : tho 
fact that tho pursuer had delayed to 
bring her notion waa not per se sufficient 
to deprive her of her remedy. — 
Mo nai^ an V. Monahan, [19301 8. O. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
B. (d) i. 

8S38 I. Omeral rule,] — Lachancr e. 
Boohon (Que.), [1927] 1 D. L. R. 
1190.— CAN. 
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the petition was not presented until over 
14 years after the marriage a very special 
burden of proof rested on the petitioner. 
After hearing the evidence of the parties ^ 
their witnesses & expert medical witnesses, 
the ct. dismissed the petition. — T. v. T. 
(OTHERWISE J.) (1931), 47 T. L. R. 629. 

8360a. T. v. T. (othkrwise J.). No. 

3358a, ante, 

3307. Add, Annotation : — Consd. Apted v. Anted 
& Bliss, [1930] P. 246. 

3433. Add, Annotation : — Refd. Welton v. Welton, 
[1927] P. 102. 

3436a. .]— Plows v. Plows (1928), 44 T. L. R. 

263. j 

3445a. Duty of solicitor to inquire as to adultery 
by petitioner.] — M oyse v, Moyse & CRinc ! 
(1929), 73 Sol. Jo. 192. j 

8446. Add, AnnotaJlion : — Refd, Apted v, Apted s 
& Bliss, [1930J P. 246. I 

3448. Add, Annotation : — Expld. Apted v, Apted ; 
& Bliss, [1930] P. 246. | 

3449a. .] — Oraysom v, Grayson (1927), 13 ! 

T. L. R 225 1 

Annotation .-'-Reid, ptfd v. Apted ^ IRIhh, niK>0J P. 210. ; 

3449b. .] — TL i discretionary power of the et. i 

to grant a decree of divorce to a petitioner i 
guilty of adultery is n regulated discretion j 
which it is the duty of tlie ct. to reduce to | 
method. The primary essential for tlie | 
exercise of its power by the ct. is that there I 
should be secured to it tlie means of know- j 
ledge of the material facts with reasonable I 
certainty. With this end in view tlie fact j 
that the exercise of the discretion rs sought | 
should appear on the face of tie petition, j 
There should be lodged along with the j 
application for the certilicate of a roj,isMvi.r i 
that the proceedings are in order, pieliinii^aj y j 
to setting down, a statenient of the matter.^ | 
in respect of which the exercise of the ! 
discretion is prayed the grounds on j 
whicli the petition m this behalf is based. I 
The intervention of the King’s Pr«>ctor j 
following sui)pre.ssion of fact or presentment | 
of falscdiood by a petitioner in these matte*rK i 
is not the only siifeguard for tlie observance | 
of due procedui’e. A party to a divorce j 


proceeding who is asking to have the discre- 
tion of the ct. favourably exercised & who 
in doing so acts in such a manner as to 
obst-raot or divert the course of justice is 
guilty of a (tontetnpt of ct. & liable to its 
consequences. The multiplicatiou of the 
tribunals jn whom is vested the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to stMuire the iirescnt- 
nient to them of tlie facts iii each case 
material to the exercise of the discretion ifc, 
if ne(;essary, cases can then be adjouriieil foe 
further consideration <Sc the services of the 
King’s Ih-octor made available. To foi'inu- 
late iS: limit with precision the grounds for the 
exercise of the discretion when tJie facts are 
once before the ct. is a practical impossi- 
bility ; tliey cannot bo rigidly dolined but 
c<‘rl,ain broad principU*s can bo gathered from 
authority. Tlu* uion^ strict £ early view 
that two or at must tliri>e citisstss of cases 
onh' called for the (‘xercrisr^ of the discretion 
savoured nioi'e of estopptd than of the powers 
of tlie ct. as deliin‘(l l>y .statuK. Tho.'^e twa> 
cl.isses ai'ose eitles* wlien re.s|>. had induced 
]>»‘tiiioner to lu liev*' in the death of resp, or 
when a piditionin*', wife liad bi’cn foi;ced hv a 
le.sp. liusVinnd to load an Immoi'al life, A; Ihe 
(piestiiei was treated as opcsn wh(‘tJns‘ con- 
donation of pel it i« ‘Uei ’s adultery constitnteil 
a thii’d class. Tiod^y these may lx? stated 
as guiding pi’in<‘i!:li‘s ; a. govmming con- 
sidoiation is now 1lio interest of the com- 
munity at laigi‘ in mainiaining the sanctions 
of lionest matriinonv ; a strong adirmativu 
case is still n(H‘es.sar\ t-o justify the ct. in 
departing from the disci etjonary prohihition 
of relief to a guilty petitioner ; it is nuMii- 
festly contrary to law l-hafc a judicial dis- 
cretion in favour <.>f a litigant who has Ix'eri 
guilty of adultery sliould ho exercised when 
that course will })r<d>abiy encourage im- 
morality ; if the exercise is not unlikely to 
liave tliat elTcct tia ie is an argument against* 
hsiiency. On tln.^ one Jiand condon.atioa 
by a re.sj). of a petitioner’s adultery is, 
though not 80 in the earlitfi* time, admitb diy 
now a gi'oriiul for- exercising tlie discretion ; 
on the othtjr harrJ. it is now a ground for 
refusing to exercise the discretion that tlic 


PART XIII. SECT. 7, SUB-SECT. 4.— - 
C. (a) i. 

3897 iii. .] -MeN at.lv v. 

McNaijly, (19271 2 D. L. K. 6U4 ; .'»U 
N. S. K. 208.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 4. - 

C. (a) iii. 

an. Letter iriBtigating adulicrg .] — 
OaLI.ACU1i:R t>. GAr.I.ACHKTt, [1928] 
S. C. (Ct. of Sosa.) 580.— SCOT. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

D. (a) i. 

3446 i. Disclosure of j)f Hi loner’s 
aduUerg — Duty to disclo^.]— 11 la tbo 
duty of a petitioner who has been 
amilty of a matrjnionial ollenco to 
admit the fact in bis petition, tor the 
information both of the ct. & of the 
A.-G., & spedfioally to ask for the 
discretion of the ct.— Deank v, Dba.ne 
& Fay, 119291 S. R, (Q.) 124.— AUS. 

PART XIII. SECT. 7. SUB-SECT. 4.— 
D. (a) il. 

3446 L Principle on which court 
octo.]— There is nothing in Marriage 
1915, 8. 131 (1), to indicate that 
the general role is that the discretion 
of the ot. should be exercised against 


a petiUonor who haK hlniwdf l)r,fri irnlll y 
of adultery, «ir that It should only ho 
exertdsod in hia favour In oxccu>tiorn»l 
circuiuHtanoes. The dlacrclion of the 
fit., on the worUliiK of tiie Hoetion, Is 
quite open. If anything, tiio uurd.s 
would appear to indieute that ordinarily 
the decree nisi w iuJd be graiiU’d n<d- 
wllhataudliiv 'he adultery of the 
petitioner, but that in aueli a Ciise the 
ot, is not bound to gi'aut It. Under 
ti»c wH'lion tho ct. huH an unfettered 
disca'Ctioii, & It IS neither de.Hii'aldc 
nor possil*!e to lay down dellnitc & 
rigid rules hy \y*Jch tho t;t. shouid btJ 
guided in all eases. Tho mere non- 
(llscdusurc in ids ufhdavit by u petitioner 
of the fact that he hue diLrluR tho 
luarrlo^re cunimittod adultery in not 
a 8ufli(;ic:iit ground for refuMlng a decree 
nisi to which he would otherwiae l>e 
entitled. — A dams t\ AtjAMs, (1928) 
V. L. il. 90 ; 119281 A. L. 11. 89.— 
AUS. 

3448 i. Feutors governing exercise of.] 
— When it in (ulmitted l>y petitioner that 
he has been guilty of adiiiiory, the ct. 
will exercise Its discretion In his favoiu* 
in a case that oomes clearly within the 
prlndiples laid down in IVileon v. 
Wilaout No. 3448 . — Laiki) v. Lairu 
(1927), 38 B. C. R. 297.— CAN. 
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3443 ii. .1 A wife who wiih 
dcHerled hy her huMhand, IiuvIiik; 
rojcjon to hcllovc 'ic wun dead, married 
a second Uiuc. I'lio Ji»>,t hiiKhand, 
tnridniL’: up. netllmm-d for divorcto 
It appcaretl mun tin': evidence that 
petitlone.r had o* ;:n gulU.y of an 
infraction of Hub'll all tho 
mutter's .wt out in l.'iv>irco A Matrj- 
nmnlal Cansen Arst, h. Idj & fhal< tho 
wife was a very de<*ply iooiie 1 woman 
wltliout a stain on her <.diuia«;ter ; -- 
IJeid : ail hmiKh there Is power Id 
lefJiHo laditlofier a decree. Mm judge's 
rlisc'retlon in h;ft nn/cM-ered A ahsolute 
hy the Icgishitwr';, H. it is in the hcut 
intcrcslrt of the wife, in thr; cirmnri- 
stanres, to he set free ; the maiTiugc 
will, thorefoi’c, ho (Unsolved on con- 
dition that jjctitloner gives seeuiity 
f(;r the irialnUiTianeo of resp. In Me? 
terms of uect. 17 of the atatulc.-- 
liAitNKV V. Haunkv (1920;, 39 B. C. i:. 
27r>.— CAN, 

3448 iii. .1 even if the 

evidence against the pltf. liihtifled 
the inforem-e that lie had eomtnJtlod 
adultery, the clrcimrstances of tho cane, 
including the Interests of pltf.'s child, 
w'arranted the ct. in exorcising Its 
judicial discretion in hJs favour. — 
WniOHT V. WftioiiT, [19281 1 D. L, R. 
934 ; (19281 1 W. W. R. 383,— CAN. 
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adultery of petitioner has in some serious 
degree conduced to that of resp. , con- 
versely that a resp. should not escape the 
consequences of his or her proved adultery 
by putting forward similar acts of petitioner 
for which resp. was in any serious degree 
responsible. Further matters now con- 
sidered are the interests of children, the 
position of a mother in whose care children 
are, & possible conditions as regards the 
future of the guilty parties. All these 
considerations are held to affect the interest 
of the community at large. — ^Apted v. 
Aptbd &> Buss, [1930] P. 240 ; 99 L. J. P. 
73 ; 143 L. T. 353 ; 40 T. L. R. 460 ; 74 
Sol. Jo. 338. 

3455. Add. Annotation : — Refd. Apted v. Apted 
& BUss, [1930] P. 240. 

3456. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 

3459. Add. Annotation : — Refd. Apted t’. Apted 
& Bliss, [1930] P. 240. 

3459a. Regulated discretion to be exorcised with 
method.] — ^A j*ted v. Apted & Buss, No. 
3449b, ante. 

8462. Add. Amiotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 

8463. Add. Amiotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 

3469. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 24t. 

3470. Add. Annotations : — As to (1) FoUd. Tj. v. L. 
[1931] P. 03. Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 

8475a. ,]— jVpted v. Ai’TED & Buss, No. 

3449b, ante. 

3477. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 

3484. Add. Annotation: — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 

3486. For ** Coupled with discretion” read 
” Coupled with desertion.” 

3490. Add. Annotation : — Refd. Apted v. Apted 
& Bliss, [1930] P. 240. 


3491. Add. Annotation : — Consd. Apted v. Apted 
& Bliss, [1930] P. 240. 

3499a. .] — Apted v. Apted & Buss, No. 

3449b, ante, 

d513a. Petitioner induced to believe la respondent’s 
death.] — Apted v. Apted & Buss, No. 
3449b, ante, 

3533. Add. Annotation : — ^Refd. Sloggett v. Slog- 
gett, [1928] P. 148. 

8537. Add. Annotation: — As to (1) Apld. O’Toole 
r. O’Toole (1926), 134 L. T. 542. 

3539. Add. Annoiaiions: — As to (2) Refd. Arnold 
& Weaver v, Amari, [1928] 1 K. B. 684. 
Generally y Refd. Welton v. Welton, [1927] 
P. 162. 

3540. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 102. 

3545. Add. Annotation : — Expld. Apted v. Apted 
& Bliss, [1930] P. 240. 

3559. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 102. 

3560. Add. Annotation : — Refd. Welton v. Welton, 
[1927] P. 102. 

3569. Add. Annotation : — As to (1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 826. 

B. Indorsement of Notice to Appear 
(Vol. XXVII., p. 375). 

Add the following case : — 

3035a. Form — Woman charged with adultery 
named in petition.] — (1) On a wife’s petition 
for dissolution of marriage, which was unde- 
fended, a woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 

(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instruction of the 
senior registrar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served on the woman was in the form set out 
in Matrimonial Causes Buies, 1024, 
Appendix 1, in accordance with r. 2 of those 
rules, Ai the woman’s name formed part of 
the title of the suit as resp. — Davis v. Davis 
& Helblng (1928), 138 L. T. 623. 


PART XIII. SECT. 7, SUB-SECT. 4.-- 
D. (a) V. 

3468 i. Wlieiher concltiaivc in favour 
of — On u iiotitiou for 

lUsaolutlou of luarrlago under Divorco 
& Matrimonial CauBCH Amendment Act, 
1920, a. 4, as amended by 1U21-22 Act-, 
8. 2 (1), vvhor© reap, proved to the ct.’d 
satisfaction that the sepoiutiou was duo 
to petitioner’s adultery, ixisp. is entitled 
to rely on that adultery os a bar to 
petitioner’s claim for relief, notwit h- 
standlnif such adultery was condoned. 
—Chatman v. Chatman, 11920] N. Z, 
h. R. 291.— N.Z. 

PART Xlll. SECT. 7. SUB-SECT. 4.— 
D. (a) Vi. 

3606 1. Dcseriidn by respondent-- No ex- 
cuse for pciiiioiu r’H adultery — Ifigamous 
marrtopc. J—Bifirnmous adultery by a 
husband, in wholly Inoxcusablo clr- 
oumstanoes : — Held : a bar to a dooroe 
nisiy oven thouKh tho adultery did 
not occur uutil three years after the 
\yifo*8 desertion. He oouid not be 
regarded as conducing to or excusing 
that desertion. — Thomas v. Thomas 
(No. 2). {19261 V. L. R. 206: 47 
A.L.T.168; [1926] Argus L. 11.186.— 
AUS. 

3606 1 . PHUioner destitute.}— 


A wile was deserted by her husband 
lor four years & was forced by necessity 
& circumstauoos to become unchaste ; 
— JJt'ld : her petition for divorce 
should Im) grunted. — R ibberio v. 
liEnEiuo (192G), I. L. R. 04 Calc. 80. — 
IND. 

3608 ii. .] — Where the 

liusbaiid timtcd the wife with groat 
brutality & subsequently deserted her 
without making any provision for her 
mabitcnanco or that of tho surviving 
child of the marriage, & thereafter 
frequently visited brothels ; & the 

wife, driven dospemto by want, & to 
maintain herself Ac her children, 
adopted the life of a prostitute, 6:.. 
ha\'ing saved some money, gave up tho 
said mode of livelihood, & then liled a 
petition for the dissolution of her 
marriage, Ac in the pleading os well as 
at the trial did not conceal anything 
from the ct. : — IleUi : this n as a tit 
case in which tho ct. should exorcise 
its disorotiou in favour of petitioner. — 
Wilson -uk-Hoze v. Wilson -de-Kozk | 
(1929), I. L. U. 57 Gilc. 891.— IND. 

sa. llespondenVs conduct rendering 
home life unhappy.} — Where a peti- 
tioner had mado full disclosure of 
adultery oommittod by him with two 
women after conduct on the part of 
‘ his wife whioh rendered his homo life 
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exceedingly unhappy, &, having two 
voung children, was desirous of marry- 
ing again : — Held : in the particular 
eircumstmiccs disclosed, the diserotioii 
to grant a decree nisi for dissolution 
mismt bo exercised in favour of tho 
petitioner. — Murray v. Murray, 
.Smith & Hodgkns, [19281 S. A. S. R. 
136. -A US. 

PART XIII. SECT. 8, SUB-SECT. 1.— D. 

sb. How suit couimenced — Necessity 
for writ of ffwwmons.}— C ai.landkk v. 
Callander (Sask.), [1927] 3 W. W. H, 
449.— CAN. 

PART XIII. SECT.l.— 8, SUB-SECT 

F. (a). 

f i. Alternative claim for judicial 

8epur(Uion.] — In a suit by a wife for 
divorce it is not necessary, or indeed 
riroper, to ask to have a separation 
agreement between the parties set 
aside, or to include an alternative 
claim for Judicial separation. — C amritd 
V. Camrud (Sask.), 11927] 4 D. L. R. 
365 ; [1927] 2 W. W. K. 769.— CAN. 

f ii. Allegation denying col- 

lusion — Unnecessary,] — Babcock v. 
Babcock & Kino (^k.), [19291 4 
D. L. R. 872 ; 2 W. W. R. 53i— CAN. 
so. Any grounds may be adduced — 



?(d. XZVn.— Hnsband and Wile. Cases 8867— 4088a. 


3667. Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes 17. Hughes (1928), 139 L. T. 416. 

3741* Add, Annotation : — Folld. Hinton v, 
Hinton & Spillett (1930), 40 T. L. R. 685. 

S751a* .] — In a divorce case, 

where co-resp. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has been 
served on co-resp. — Hinton v. Hinton & 
Spillett (1930), 40 T. L. R. 585, C. A. 

3770. Add. Annotation : — to (2) Consd. Apted 
V, Apted & Bliss, [1930] P. 240. 

3778a. Discontinuance by solicitor— Grounds for 
Petitioner suing as poor person— Adultery 
induced by petitioner.] — Pink v. Pink (1930), 
142 L. T. 679 ; 40 T. L. R. 214 ; 74 Sol. Jo. 
123. 

3783a. Wile’s petition — Woman charged with 
adultery added as respondent with husband.] — 

Pepper t;. Pepper & Baker, No. 4848a, post. 


3825a. When granted.]— Qlesd v, Glbbd 

(1927), 43 T. L. R. 678 ; 71 Sol. Jo. 729. 
3845. Add, Citation :--l\ P. D. 150. 

Add, Annotation: — Consd. Chalmers v, 

Chalmers. [1930] P. 164. 

3859. Add. Annoiaiion : — Reid. McCausland t;. 

McOausland (1927), 43 T. L. R. 692. 

3859a. .] — Where rc^. is a minor, per- 

sonal service of the petition on resp. is good 
service, & the appointment of a guanUan 
ad litem is not necessary. — MoCausi.and t7. 
McCauslanp (1927), 90 L. J. P. 149; 187 
L. T. 053 ; 43 T. L. R. 692 ; 71 Sol. Jo. 472. 
3867. Add. Annotations : — Apld. Raeburn v, Rae- 
burn (1028), 138 Ij. T. 072. Consd. Johnstone 
17. Johnstone, [1929] P. 105. 

3955. Add. Annotations : — Apprvd. Johnstone t7. 
Johnstone, [1029] P. 105. Reid. Shoam v, 
Shcarn (1930), 143 L. T. 772. 

4028a. .] — Porter v. Porter (1928), 72 

Sol. Jo. 820. 


Notwiilidanding cjctMerice of other 
grounds .] — It is open to petitioner to 
claim a dissolution ni: marriago on any 
authorisod grrounds which ho can 
estahlisb, & the fact that he may lie 
ontiUod to tho same relief upon other 
erroimds is no reason for refiislnp: relief 
on tho ground sot up. - Chapun v. 
Chaplin (192})), S. A. S. Jl. 4(50.— 
AUS. 

Bd. By counterclaim — In action for 
alimony .] — A claim for divorce may be 
set up by a counterclaim to an action 
for alimony. — S ciiekrer v. Sciiekiiek, 

1 1928 J I W. W. U. 30:. ; 22 Busk, lu It. 
302.— CAN. 

PART XIII. SECT. 8. SUB-SECT. 1. 

F. (b). 

Be. Form of ptcudings .] — In Saskat- 
chewan a clohn for dainugcH for 
criminal conversation may, luulor the 
cxcMJption provid(Ml for in K. Jt. Uuie 
000, be Joined in an action for divorce, ! 
or in an action for judicial separalhuj / 
on the ground of udulUTy. I'or tiail. j 
purpose the uecesKary allegatiou of | 
adultery in an action for divor(^(j ik a i 
similar allegation in an acitlon for i 
judicial separation, followed l>y a j 
claim for damages. Is sufHcicnt. i 
Babcock v. Babcock & Kino (Sask.), j 
11929] 4 D. L, K. 372 ; 2 W. W. 11, 1 
633.— CAN. I 

PART XIII, SECT. 8, SUB-SECT. 2. | 

BO. Non-diaclosurc of acts of adultery ' 
— Nor of circumstances in u'hich I 
resmondent left petitioner — Effect of.] ~ 

A husband, who petitioned for divorce, 
on the grmmd of his wife’s adultery, 
failed. In the affidavit In support of his 
petition, to disclose certain acts of i 
adultery alleged by resp. against him, 
<fe, also, foiled to disclose the cir- 
cumstances in which resp. left him 
Held : the non-disclosuro In the 

affidavit of these facts was, of itself, 
not a sufficient ground for disrniBsIng 
the petition, hut tho petitioner should 
have been given an opi)ortunity of 
e^laining, if ho wore able, how the 
affidavit came to bo drawn os ft was.— 
McKay V. McKay, [19281 V. L. li. C.— 
AUS. 

*r. to crosS’eraminc 

petitioner as to — Evidence in disproof not 
already given. 1 — Petitioner having f ailefl 
to disclose, in his affidavit In support 
of his petition, acts of adultery alleged 
by his wife to have been committed 
by him, was cross-examined to show 
that bo had committed such adultery : 
— Held : tho ^witness, not having 
tdmndy given evidence in disproof of 
*iioh allegod adultery, should not, by 
WM Ho n of Marrlago Act, 1923, s. 8, 


have been asked such questions at 
that stage, unless previously wuruod 
that ho was not, hound to answer i liein. 
—McKay i\ McKay, 11928] V. L. R. 
0.— AUS. 

PART XIII. SECT. 8, SUB-SECT. 4.— D. 

St. Leave to sue in formtl pauperis — 
When 1— Co LKiii DUE v. Colk- 

iilDOE (Man.), 11 9201 2 1). L. 11. 890; 
[1920] 1 W. VV. K. 857.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 4. 

E. '(b) I. 

BV. Where uncorroborated nffldaiHt of 
petitioner only endence ,] — The <?t. will 
lu t 'bMpt iiso with tho co-respondent In 
a Hirt 'or dissolution of marriage on 
the unct‘ ’•ohoralod affidavit of poti- 
l.iouor only. Scauicks v. SrAUKics, 
[19281 N. Z. L. J{. 750.— N.Z. 


PART XIII. SECT 8. SUB-SECT. 4.-- 
E, (o). 

3826 i. Where leave granted — 
Petition ameiuied — Substituted service 
of notice of amendment — AdverUsemcnl. j 
— When, on a ]>ct{(Jon for divorce, an 
order dispensing with the naming of a 
eo-resi). has been made for Hid>* 
sUtuted Ke.rvlee, .V: Hiil)HcqiicntIy an 
a])pln. to amend tlie petition by adding 
fi further eliargo of adultery was 
allowed, the et. ordered that sub- 
stituted Hcfvieo of tho notice of 
amendment be served by reglKUjrcd 
post on nil uncle of tho petitioner, 
that u notice that tho petition bud 
been nmemlcd bo advertlwd, & 
(uilargod tho tiine for ap 7 *eanjiice, but 
were of opinion that no further order 
was necessary for Jeavo to nroceoii 
without naming t co-resp. — M artin 
V, Martin, [19'.-ti S. A. W. B. 303,— 
AUS. 


PART XIII. SECT. 8. SUB-SECT. 4.— 
F. (a). 

3836 i. Po.nlion of intervener.] — Held : 
a “party” witit,’.i K. B. Kulo 951. — 
BuRHELL V. Burrell & McKenna 
(N o. 3), [1927] 3 W. W. B. 60U.— CAN. 


PART XIII. SECT, 8, SUB-SECT. 6,- B. 

3863 ii. .J — SnbaUlutlonal ser- 

vice in a divorce action efleeted in 
accordance with an order therefor 
regularly made Ib oquivalcnt to perHOnal 
ftorvieo, & It 1* not neoossaiy that actual 
notice of tho prooeedliiga should roach 
deft. — I'ARTINOTON V. PAUTINOTON, 
[19251 3 D. L. li. 1085 , [1925] 2 

W. W R. 723 ; revsg.^ 19 Sank. L. ’II. 
402 : [1926] 1 W. W. B. 1030.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 6.— 
D. (a). 

sa. Party must be ordinarity res^idcrU 
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leilhin jtroviucc .] — IMcLicoP v. McLicou, 
119311 I W. W. II. 811. CAN. 

PART XIII. SECT. 8, SUB-SECT. 6.— 
E. (0) U. 

3900 i. Seinnee complete, on proof of 
receipt by respondent .] — SiiKRiEE v. 
SIIKKIEF. il928] V, 1,.. B. 585. — AUS, 

PART Xin. SECT. 8, SUB-SECT. 6.— F. 

3917 ii. Sworn in England before 

commissi on r.r for oaths — d dmissibilUy. 1 
— An athdavB, purporting to ho sworn 
in li]uglaud before a perwon deucilbliig 
bliiHolf 08 n coir.r. for oaths, may bo 
ri'ceivecl In evidence of the facts 
depoHod to tbci'oln in proof of Horvloo 
of Liie petition & cltailon in a divorce 
suit. — Thomas v. Tiiomak. 11920) 
V. L. H. 188 ; 47 A. L. T. 157 ; (l»2(il 
Argufl L. U. 137.— AUS. 

PART XIII. SECT. 8, SUB-SECT. 8.— A. 

8W. IHg/it of intervener to,\ — B, w. B. 
He S. fl.(. I.:.), (1929j 4 1). L. It. 1009; 1 
w. VV. li. on;. - CAN. 

PART XIIJ. SECT. 8, SUB-SECT. 8. B. 

BX. Further »L'’ betUrr /mrticulars — 
When ordered.] I'etltloner for divorce 
ordered, on motion of cn-rcHp., lo 
deliver further He better partioulara of 
tho daPiS &, nlacoH wlion & whore tho 
»c.t>i of adulBuy montioued in tho 
potilion were committed. — CJ ubhowaty 
V. (IPHIIOWATY & JONKH, [1925] 3 
I). L. n. 436 ; (1925] 2 W. W. 11. 238 , 
35 Man. L. U. J31 -CAN. 


PART XIII. SECT. 8, SUB-SECT. 11.— 
A. 

r i. Adultery ’ y both parties .] — 

Oil tho hearing of a nctitlou & croiwi- 
lictltion for divorce it apneurod that 
both tile huBband & wife hud committed 
adultery : — Held : tbo wdfo’H petition 
Hliouid bo dJsmiHBcd, but that tho 
marriage should bo dissolved on tho 
husband’s cross-petition. — B. v. B. 
(1027), 30 W. A. Ij. B. 40.— AUS. 


PART XIII. SECT. 0, SUB-SECT. 1.— A. 

sy. Not local master .] — In an action 
for judicial Reparation & alimony 
applications for interim alimony must 
bo made tu a ludge in chambers ; a 
local muster has no jurisdiction to 
entertain them, 

Wliore an order for interim alimcny 
has been mode by a local master, such 
order is a nullity, but a judge In 
chambers has no jurlsdictlou to set it 
aside whore tho application to him is 
not by way of appeal. — V olhoffeu t>. 
VOLHOFFEB, 11925) 3 D. L. K. 652 ; 
[1925] 2 W. W. II. 304 ; 19 Sask. L. U. 
442.— CAN. 
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4068a. Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (1) the effect of 

the above sub-sect, was not to confine the 
power of the cb. to make interim orders to 
cases in which the facts were such as would 
wtirranb the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation ; (2 ) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissohition of marriage on the ground of her 
liusband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente lite ; (3 ) as the 
moans of the wife were insufficient to support 
lierself her two children, she was entitled to 
alimony pendente lite, although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of fhe suit, & she had been able in some Jpro- 
carious fashion to maintain herself. — W elton 
w. Welton, [1927] P. 102 ; 90 L. J. P.* 75 ; 
130 L. T. 076 ; 43 T. L. It. 174 ; 71 Sol. .To. 
121, 0. A. 

4097. Add. Annotation : — Distd. Welton v. Welton, 
[1927] P. 102. 

4098. Add. Annotation Oistd. Welton v. Welton, 
[]927]P. 162. 

4098a. .] — Welton v. Welton, No. 4003a, 

ante. 

4111. Add. Amwlation : — Generally, Refd. Gilbey 
V. Gilbey, [1927] P. 197. 

4131. Add. AnnoiaiUms : — Refd. Oai)ron v. Capron, 
[1927] P. 243 ; llurrowes v. Buri’owes (1929), 
141 L, T. 201. 

4156. Add. Annotation : — Consd. M. i\ M., [1928] 
P. 123. 

4168. Add. Annolation : — Refd. Welton v. Welton 
(1920), 43 T. L. B. 101. 

4171a. No jurisdiction to vary amount under 
Supreme Court of Judicature (Consolidation) 
Act, 1926 (c.^ 49), s. 196.] — Abbott v. 
AinioTr, No. TilOaa, pout. 

4189a. In suit for judicial separation — Before decree 
nisi.] — The provision of alimony pendente 
lite is a privilege of the wife for her sub- 
sisteiico during the litigation ; & a wife who 
has obtaiiKHl a decree of judicial separation 


is not entitled to an allotment of alimony 
pendente lite, unless she has obtained an 
order for it before the decree, although 
may have commenced proceedings earlier 
in the suit to obtain it.— ntf. v. M., [1928] P. 

« 123 ; 97 1m J. P. 101 ; 138 L. T. 648 ; 44 
T. L. B. 209 ; 72 Sol. Jo. 155. 

4242. Add. Annotation : — Refd. He Carroll (J. M.), 
[1931] 1 K. B. 317. 

4244. Add. Annotation : — Refd. He Carroll (J. M.), 
[1931] 1 K. B. 317. 

4278. Add, Annotation : — As to (2) Apld. Williams 
Williams, [1929] P. 114. 

4278a. When apical lies.] — The prin- 
ciple tliat the ct. provide for the 

w&e’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
question is whether as a litigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Buies, 1924, r. 01, 
to provide for the wife’s costs is discretionary 
& not subject to review unless he has clearly 
proceeded on a basis which is wrong. He is 
entitled to take into consideration the capital 
& income of both parties the nature & 
availability of it in arriving at a conclusion 
as to the “ sufficient separate estate of the 
wife within the rule. Among other matters 
the amount of an allowance under an existing 
deed of separation is a factor, although partly 
&; priraorfiy intended as an alimentary pro- 
vision & not as a fund for defraying costs. — 
Williams v. Williams, [1929] P. 114 ; 98 
L. J. P. 40 ; 140 L. T. 383 ; 45 T. L. B. 167 ; 
73 Sol. Jo. 77. 

4280a. .] — On a husband’s petitioning 

for divorce on the ground of his wife’s alleged 
adultery with a named co-resp., the paternity 
of a child being in dispute, the wife by her 
answer admitted the birth of the child, & she 
did not allege that petitioner was the father, 
but she denied adultery with co-resp. It was 
urged on behalf of petitioner that the plead- 

[ ings showed that the wife had not a good 
ground for her defence so as to justify an 
order against her husband to secure her 
costs. In accordance with an offer made by 
petitioner an order was made for security to 
be given without payment into ct. — He 
A. B.’s Petition, [1028] P. 25 ; eub notn. 
S. V. 8. & P., 97 L. j. P. 37 ; 138 L. T. 302 ; 
44 T. L. B. 62 ; 72 Sol. Jo. 31. 


BZ, Pcntimff ap2>eah] Ct. of 

Appeal of SaRkaiohtnvaii haa juiin- 
tiloUoii to make an order for the pay- 
inonl to a wife of intorlin aliinony 
pctulliig the dlaposltlou of her appeal 
fi'oni a docit'o 7iisi for dlvoi’ce. Sneb 
an order yhoiild not be mad<i where the 
wife hajs lu'on foiuul guilty of adulLorj', 
nnleaa spocdal ciivuiuhtanei'S artj ahown 
1,0 exist in her favour. The Iwtfnr 
praetfoe is for tho wife to apply to the 
trial judge for the continuance ot 
.•dhnouy petuUng tho appeal ; hut if 
lier application Is made to the Ct. of 
Appeal It has tho same power as the 
tritvl judge & the same Tight to exoroise 
Its discretion.— Milton v. MiuroN it 
C^OK. Ill) .SO] 3 W. R. 324 ; [1931] 
1 D. L. R, 387.~-CAN. 

PART XIIL SECT. 9, SUB-SECT. 1.— 
B. (0). 

4086 Iv. .] — An order lor pay- 


mout by deft, to pltf. In an aotlon for 
alimony of ivUeritn alimony & dis- 
bursements was set aside, pltf. having 
moans of her own ample lor the pur- 
poso of iiialutoinlug hersolf & brluirlng 
tho aotlou to trial. — Gibbs e. Gibes, 
!192.‘ij 2 1). L. R. 880 ; O. L. R. 
614.— CAN. 


PART XIIL SECT. 9, SUB-SECT. 1.— 
I. (d) 1. 

4214 I. Evidence by affidavit — 
Limited to evidence filed tviih notice of 
motion .] — ^Macranzib v. MAcroBNZin, 
119,301 3 W. W. R. .^97.— CAN. 


PART XIIL SECT. 9, SUB-SECT. 1.— K. 

B*. Modes of enforcement — Octmishee 
snnwions .] — Rbpdjck v. Reddick, 
[1930] 3 W. W. R. 502.— CAN. 


PART XIIL SECT. 9, SUB-8E0T. 6.— A. 
■X. Whether etmrt eon grant interim 
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costs io wife .] — There is no mlo or 
practice in Alberta which permits the 
granting of interim costs to a wife in 
a divorce action. — Rousseau v, Rous- 
seau, [1928] 3 D. L. R. 195 ; 11928] 2 
W. \V. R. 104 ; 2S Alta. L. R. 371.— CAN. 


sy. .] — There is no rule or 

praotico in Albofta authorising the 
granting of interim costs or an order 
for security for costs to a wife defend- 
ing a divorce action, even though she 
has couuterclalmed for aUmouy. — 
GUNDEItSON 17. OUNDfiftBOK, [1930] 1 
W. W. R. 715; 3 D, L. R. 162; 24 
Alta. L. 11. 435.— CAN, 


PART XIIL BBOT.^O, SUB-SBOT. 1.— 

4808 1 . Against whom order made — 
Not infant intervener omhis neat friend,] 
— Russell v, Bussell 5c Moksnna 
(Man.L 119271 4 D. L. R. 403 ; [1927] 
3 W. W. R. 144.— CAN. 
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4281a* — - husband cannot 

refuse to pay & give security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & disputes the 
jurisdiction on the ground of liis having a 
foreign domicil may be ordered to pay his 
wife’s costs of suit up to the sotting down 
of the issue & to ^ve security for her costs 
attendant on the issue & down to the close 
of pleadings, on the ground per Lord Han- 
worth, M.R., & Lawrence, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Buies, 1924, r. 91 ; per 
Grbeb, L.J., that the ct. had inherent juris- 
diction derived from the practice of the old 
Ecclesiastical Cts. — Johnstone v. John- 
^ STONE, [1929] P. 166; 98 L. J. P. 70; 140 
L. T. 451, 0. A. 

4281b. Origin of principle.] — Wiixiams v, 

W 1 LI.IAM 8 , No. 4278a, a7Uc. 

4293a. What must be considered.] — 

Williams v. Williams, No. 4278a, ante. 

4296. Add, Annoiations : — Refd. Wolton r. Welton, 
[1927] P. 1( 2; Arnold & Weaver v, Amari, 
[1928] 1 K. B. 684. 

4305. Add, Annolation : — A.** to (3) Refd. Arnold 
&j Weaver v. Amari, [1928] 1 K. B. 584. 

4306. Add. Annotatimi : — Refd. Fanshawe v. Faii- 
shawe, [1927] P. 238. 

4307. Add, Annotation: — As to {\) Refd. Baldwin 
liaper v, Baldwin Haper A Metz (1920), 42 
T. L. R.. 619. 

4313. Add, Ciiaiiom 95 L. J. P. 18 ; 134 L. T. 
414. 


4342a. District registrar — ^Poor persons’ 

suit commenced In district regbtry.] — In a 

l‘Oor persons’ undefended nullity suit com- 
menced in a district registry & determined 
on assize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to appoint medical 
inspectors in accordance with the practice 
of the Divorce Registry. — Htroud v. Stroitd 
(otherwise Grantham) (1929), 45 T. L. R. 
248 ; 73 Sol. Jo. 221. 

4354a. ** Discretion cases ” — Adultery by 

petitioner — Insertion In defended list neces- 
sary.] — Howell i>. Howell A Davidson 
(1920), 42 T. L. R. 497. 

4354b. Application to expedite trial -Grounds 

for refusing.] — The ct., on the ground of 
])\iblic ])olicy, refused an application by a 
wife, petitioning for a divorcio on the ground 
of lier husband’s adultery, that the trial of 
the suit in the undefended list might bo 
expedited so thut the decree might be made 
absolute, resp. miglit marry tlie woman 
named in the ])etitiou, before the birth of a 
child expectod to be bom as the result of 
resp.’s relations ^vit)^ that woman. — P. v, P. 
(1927), 44 T. L. K. Il l ; 71 Sol. Jo. 904. 

4355a. Condition precedent to setting down - 
Statement of grounds for exercise of discretion 
— Adultery of petUioner.] Aited v, Apted 
& Bliss, No, anie. 

4378a. Degree of proof Less than that required 
In prosecution tor bigamy.] - Spiv auk v. 
Spiv AUK, No. 453a, oyde. 

4406a. — Substituted service of petition on 


PART XIII. SECT. 10. SUB-SECT. 1.— 
C. 

4326 i. What interrogatories allowed — 
Relating to cfuxrge of adultery .] — On an 
oxamiaatlou for disco very. In u.u actUic 
for Judicial separation & alimony, deft, 
should not bo roquLh^d to answt'i 
questiODs Intended to fasten responKi- 
biUty on him for certain iott-ers, where 
such letters tend to show that be has 
committed adultery. — L ightheaut v. 
Lighthjbart (Sosk.), |192r.] 4 D. L. R. 
885 ; 119261 3 W. \V. R. 494.— CAN. 

4326 ii. — .] — The inteiTO- 

gatories In question herein held to fall 
within the rule that the cl. should not 
order Interrogatories in a petition for 
divorce where they be material 
only in so far as tliey may tend 
to establish adultery. — B rxmmaij. v. 
Bbammall (B. G.), [1929] 1 W. W. K. 
800.— CAN. 

PART XIII. SECT. 11, SUB-SECT. 1. 

n i. .1 — In an action for divorce 

If there is evidence, not open to 
tion, of admissions of adulter>' by the 
principal respondent It is the duty of 
the ct. to act on the admisslous, oven 
though there is no other evidence to 
support them. The ct. wiU act upon 
such uncorroborated evidence only if 
convinced that the admissions wew In 
fact made and were genuine. — 
Monaqhan V. Monaghan, [19301 2 
W. W. U. 748 ; 4 D. h. It. 1025; 
reoad, <m facts, [1931] 2 W. W. R. 1 ; 
2 D. L. K. 934.— CAN. 

s L .] — ^pitf. In a divorce action 

in Alberta is not a compellable wit- 
ness ; A, if the evidence adduced 
establishes his or her case Sc (io€h not 
also prove anything which Js an 
absolute defence or which gives the ct. 
a discretion to refuse the decree, the 
decree must be granted althou^ pitf. 
has not attended in person at the trial 


Sc the 1. an undefended one.' • 

Emeny V. E.viEN'Y (Alta.), 11 930] 1 
I). L. R. 253 ; (19291 3 W. W. Jl. ri77 : 
21 Alta. L. R. 303. CAN. 

8 11. .1 -It Is Incurnbcnt on a 

I)etitiof»cr f(ir divor<;e, oven In on 
undefended i>roecedlrig, to fully eslab- 
1 UhIi tho case it nrveal all inal^trla) 
fuels ; Sc ho may be n^quJrtMl to attend 
porstjually at tho hearing.— Bailey v. 
nAIJ.KY (Man.). 11929] 4 D. L. Jt. 
1068; 1 W. W. R. 708. CAN. 

«y. NcM'Pidty for ptepondertince of- 
evidence — hJffect of declurati<m of no 
ifUtnilon to re marry.} —in a <llvorce 
action the rule to the prepoiidoranee 
of evldencj’. In civil actioris should not 
be w'eukeiied, hut tho evidence rc<iulrt!cl 
to ostahllHli case should ho, If 

anything, stronger & more preponderat- 
ing than In tither uetions. Jdtf. In a 
divorce action who proves a ease 
entitling him to a divorce Is not pre- 
judiced or dci rlved of his right to the 
divorce because ho declares that If 
ho gets It ho docs not Intend to remurry. 
— LKROErK V. Lkiiokuf S{. Bkhmain, 
[1928] 2 I). L. R. 2:>; [1928] 1 W. W. R. 
423 ; 23 Alta. L. R. 328.- CAN. 

PART XIII, SECT. 11, SUB-SECT. 2. 

4376 i. WlicUter formal proof essential 
— Suit for dissolution — Damages claimed 
against co-respondent .] — Whore on a 
petition for dlvome damages are 
claimed against co-rosp. primd facie 
i proof of marriage, if not rebutted, is 
Bufliciont to moot the strictuesB of proof 
required in tho criminal conversation 
phase of the i>roooodings. — K-Nionr v. 
KMoirr Sc Owens, 11^5] 2 D. L. R, 
467 ; 11925] 1 W. W. K. 824.— CAN. 

PART XIII. SECT. 11. S JB-SECT. 3. 

—A. 

4361 iii. .] — Scots. 51 & 52 of 

the Indian Divorce Act contain tho 
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j ]ftw ui>!>n (ho (luestion whether a resp. 
or oo-rcHp. can give evldoiK'-e against 
I homstdvoH f»f adultery.- - Bonhirm v. 
! R.v Teollvjon (1929), 1. L. U. 57 Calc. 
I 11.59. IND. 

■ HZ. IVheUur respondeid tan he re- 
am ine.il for d/jijrorrr//.J- "M ykiajvv VHZ e. 
!\lYui.ovvYf4z, ir.KJoj ;f w. W. u. k:j : 
(1931 1 1 I). L. R. 1.51. CAN. 


PART Xni. SECT. II, SUB-SECT. 3,— 
i B. (b). 

j 4384 i. ** T*roo.c.rdinn instituted in 
c<mseifue.nce. of atiultcry ” — Suit for 
nullUy.] — In a aiilt for nullity petitioner 
I may ho compelled to answer quostlons 
i lending to show that ho has committed 
i adultery.— W. r. W., 11926] «. A. S. K. 
I 425.— AUS. 


I PART XIII. SECH. It. SUB-SECT. 6. 


I h i, — .h In a suit by a 

husband for dlvone, Ictteiw written 
by tli(» wife to co-resp., hut not delivered 
t»> him, are not made evidence of 
mlultcry admiKHlIde agjnrwt co-reHjt. 
hy Ceylon KvUlcnw Ordinanec, 189.0, 
H. 9. The fact, that eo-resp.’H (‘oimseJ 
has based qm^stioiiH In cross -examina- 
t.lon upon the contents of tho letters, 
wluch had properly been admitted as 
ijvideneo tigaln.st the wife, does not 
make tho Jetteiw ovldonrnj against co- 
resp.- GABRIF.i. V. ELtATAMUY, [19261 
I A. G. 133; 9.5 L. .1. P. G. 9; 134 

I J.. T. 20(>.~CEyLON. 


ii, Letters to husband from 

alleged adulterers Taken fnmt hushand*B 
desk by uHfe.h-Jfcld : admissible. — 
LfGIlTIiKAKT V. LiGHTnKAUT, [1927] 
1 D. L. R. 386 ; [1927] 1 W. W. R. 
39.3 ; 21 Sask. L. R. 300.— CAN, 


; nu J, .] -The pursuer In an 

I action of divorce for adultery, instituted 
I Ln 1923, reclaimed againat an inter- 
locutor, pronounced In 1927, which 
I assoilzied defender 8c co -defender. 
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respondent & co-respondent.] — ^Tuir v. Tun 
& Wood (1028), 105 L. T. Jo. 66. 

4422. Add. Annotation Dlstd. Preger v. Pregcr 
(1926), 134 L. T. 670. 

4427. Add. Citation ;-~ll W. R. 85. 

4434. Add. Annotaiion : — Refd. Capron v. Oapron, 

• [1927] P. 243. 

4489. Add. Annotation : — Consd. Caven‘dish v. 
Cavendish, [1926] P. 10. 

4442. Add. Annotaiion : — Reid. Bosworthick v. 
Bosworthick, [1927] P. 04. 

4447a. .] — In undefended petitions for divorce 

the ct. should not bo asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected. — Pbactice; Note (1925), 
159 L. T. Jo. 05. 

4481a. .] — Wilson v. Wilson & Berry 

(1029), 73 Sol. Jo. 284. 

4600. Add. Annotation : — As to (1) Consd. Wright 
(H. S.) & Webb v. Annandalc, [1930] 2 
K. B. 8. 

4686. .4 dd. Annotation: — Refd. Sloggett e. 

Sloggett, [1028] P. 148. 

4640a. Cruelty.] — There is now" no 

statutory right of a party to a matrimdnial 
suit to insist on the trial of any issue of fact 
by a jury. On a i)etition by a husband 
seeking dissolution of marriage on the ground 
of the alleged adultery of resp. wife with the 
co-resp., resp. com ter-charged petitioner 
with cruelty & prayed a judicial separation. 
An order having been made for the trial by a 
jury of the issue of adultery, the Ct. of Appeal 
refused to extend the order to include the 


issue of cruelty. — Rugg-Gunn v. Bugg- 
Gunn & Archer, [1931] P. 147 ; 100 L. J. P. 
61 ; 145 L. T. 200 ; 47 T. L. R. 398 ; 75 
Sol. Jo. 424, C. A. ; affg.^ 8. C. avb nom. 
R. G. V. B. G. & A., 47 T. L. B. 370. 

4650. Add. Annotation : — As fo (1) Refd. Statham 
V. Statham, [1929] P. 131. 

B. By Whom Asoesoed (Vol. XXVII., p. 452). 

After the cross-reference add os follows ; — 

4677a. By court.] — The ct. has power to direct 
that damages shall be assessed by a judge 
alone, unless one of the parties applies for 
trial by jury. The practice is now regulated 
by B. S. C., Ord. 30, rr. 2-45, & Matrimonial 
Causes Buies, 1924, r. 30 (t). — B edford v. 
Bedford & Powdrill (1920), 96 L. J. P. 
22 ; 136 L. T. 383. 

4746. Add. Annotaiion : — Generally, Rofd. Bos- 
worthick V. Boswoithick, [1927] P. 64. 

4752a. — Void second marriage — Reference in 
decree nisi dissolving first marriage refused.] — 
IJewett V. Hewett & Dupin (1929), 73 
Sol. Jo. 402. 

4768a. As res Judicata.] — (1) A finding 

of adultery as a fact on which a decree ni^i 
has proceeded is not res judicata, so that it 
cannot subsequently be questioned in the 
Divorce Div. in any event, nor is resort to the 
Ct. of Appeal the only means of reviewing it. 
The decree nisi i*esembles any other order 
?im in that it proceeds ttierely upon the 
mat<irials before the ct. at the time of its 
pronouncement & cause can be shown against 
it being made absolute. (2) The King’s 


Before the cose was put. ont for hearing 
In the Inner House, pursuer proseutx^d a 
note, in which she asked leave to amend 
her record, it to lead evldonco regardinsr 
certain Incidents which oociured in 
1 5)25, for the purpose of throwing light 
iipou the relations of defender & co- 
dofouder jirior to the date of the action. 
The ct. in the oxerolso of Its discrotJon, 
granted the leave craved. — Ross v. 
lloas, (19281 S. 0. (Ct. of Seas.) COO.— 
SCOT. 

hz. Admi89U}na — Of adultery — By 
ini/e — Boatarditiino offapriny. 1 — Ad • 
miKslons by a wife, that the father of 
a child born to her during the marriage 
wow not her husband : — lleld : receiv- 
able In ovldonoe, so far os they did not 
relate to non-access. — Jdsticr v. 
JUSTIOE, I192r)l S. A, S. U. 278.— AU8. 

PART XIII. SECT. 11, SUB-SECT, 12. 

4456 11. .1 — DAUi.nEuo i?. 

Swanson, [1927] 3 D. L. R. C69 ; 
(19271 I W. W. R. 017 ; 2l Sosk. L. 11. 
388.—CAN. 

PART XIII. SECT. 12. SUB-SECT. 1. 

sa. JOiacretion of Court of Appeal -^ — 
In an undefended divorce action leave 
to adduce aflldavlt evidence of adultery 
may properly bo granted when special 
clrouinstjxncoB are shown to exist, as 
when the essential witnesses reside 
outside tlio province & it Is shown that 
pltf. is iinablo because of lack of moans 
to pay the expenses of a commission 
or of obtaining their attondanoe at the 
trial. On au (^plloation for such leave 
each Judge in Chambers has to exercise 
his own discretion, having regard to 
the relevant foots of the case before 
him. Whore ho deolluoe to oxercise 
that discretion, or act-s on a wrong 
principle or on wrong gi’ouuds when 
exercising It, the Ct. of Appeal must 
bring its own dlsorotion to bear on tbo 
question whether the leave should bo 


grant od or refused. — Wood v. Wood, 
11931] 2 W. W. II. 190 ; rtuag.. 11931] 
1 W. W. H. 112.— CAN. 

PART XIII. SECT. 12, SUB-SECT. 2. 

— A. 

4480 I. When parties abroad — Peti- 
tio-ner vnable, to afford comvnssion.] — 
In view of the special eirciunstaiiees of 
the present undefended action for 
divorce Ik. the natui*o of the evidence 
sought to bo adduced by the aiftdavits 
in question, hold that the case was a 
proper one in wiiicli to allow pltf. to 
give alildavlts evidence of adultery. 
The witnesses W'oro all living in 
England & pltf. bad not the means to 
enable her to secure their attendance 
or to moot the expense of obtaining 
their evidence by commission. — R u e 
V. Rick & Pkkscott, [1929] 2 1). L. U. 
315 ; 1 W. W. R. 713 ; 23 S. L. R. 
484.— CAN. 

PART XIII. SECT. 13. SUB-SECT. 3. 

4608 1. Witness out of the jurist 
diction.]— Held : in nn action of 
divorce imder tlio provisions of Con- 
jugal Rights (Scotland) Amendment 
Act, 18G1. s. 13. Evidence (Scotland) 
Act, 18GC. s. 2, it was within the com- 
petonco of the Lord Ordinary to grant 
a commission to examine avitnesses in 
England, oven though the ovldenco of 
those witnossoa might, apart from the 
pursuer’s own evidence, bo sub- 
stantially the whole ovidenoo adduced 
In the case ; &. in aocordcmoe with 
established practice, the poverty of 
the pursuer was per ae a special cause 
within Evidence Act, 1806, s. 2, for 
granting such a comiulsslon. — Lawson 
r. Lawson, (19301 S. C. 18.— SCOT, 

PART XIII. SECT.U. SUB-SECT, 2.— 

f i, — — WUhdravxU at trial — Order 
direcUno hwd)and to pay interim coats 
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not affected .] — Cambup v. OAimoD 
(Sask.), [1927] 4 I). L. K. 3C5 ; [1927] 
2 W. H. 759.— CAN. 

PART Xin. SECT. 16, SUB-SECT. 6.— 
A. 

4676 i. General rale.) — The factors 
to bo considered in granting damages 
against eo-rosp. arc (1 ) the actual value 
of the wife to the husband ; (2) the 
Injury to his feelings, the blow to liis 
marital liouour & the hurt to his 
matrimonial & family life. — Haynes 
r. Haynes (Sask.), [19201 4 D. L. R. 
473 ; [1920] 2 W. W. R. 720.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 6.— 

. B. 

sb. By jury.] — It is not tho law in 
Saskatchow'uri that damages against 
co-resp. must bo assessod by a Jury. — 
Ridkk V. ItlDEK, 11925] 3 D. L. R. 
370 ; [192.5] 1 W. W. R. 1051 ; 19 

Sask. L. K. 384.— CAN. 

PART XIII. SECT. 16, SUB-SECT. 6. - 
D. (b), 

4686 i. Not punitive.] — Ridek v. 
Ridek, [1U2.5] 3 D. L. R. 370 ; [1926] 
1 W. W, K. 1051 ; 19 gaak. L. R. 384. 
—CAN. 

4685 ii. .] — Tranter v. Trantkr 

& Lamp, [1925] N. L. R. 593.— N.Z. 

PART XIII. SECT. 16, SUB-SECT. 5.— 

D. (0). 

4600 1. Whdher bar to claim for 
damages — lUieit relationafUp continued 
after knowledge.] — Co-resp. *8 conduct 
in continuing adulterous relatlous with 
resp. after he became aware that she 
was yiarried : — Reid t to deprive him 
of any protection with respect to 
immunity from damages to whloh his 
prior ignorance of her married state 
might nave entitled him. — Haynbb v. 
Haynes (Sask.), [1920] 4 D. L. R. 
473 ; [1926] 2 W. W. H. 726.— CAN. 
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Proctor, not being a party to the suit as 
originally constituted, cannot resort to the 
Ot. of Appeal, but if he comes to the con- 
cluMon that the decree has been obtained 
contrary to the justice of the case he must 
intervene & show cause against making the 
decree absolute. For that purpose ho may 
call fresh evidence to show that there has 
been no adultery notwithstanding the 

g revious finding in the affirmative. — 

HAUMDEJRS V. CHALM15RS, [1930] P. 164 ; 99 
L. J. P. 60 ; 142 L. T. 654 ; 46 T. L. R. 269 ; 
74 Sol. Jo. 216. 

4767a. Effect of — On status of parties.] — A 

decree for restitution of conjugal rights with 
the usual finding that the parties to the suit 
ow husband & wife, though it may not 
directly alXect their status, nevertheless 
proceeds upon the basis of their status being 
thus conclusively established inter paries. 
Resp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit 
for nullity of tlio marriage, in whicli bigamy 
is alleged to have been in fact committed by 
one of the p dirties to it, does not, after this 
finding of i\ ^ validity as between them, 
afford any exception to the general rule of 
estoppel. — Woodland v. Woodland (other- 
wise Betjn or Barton), [1928] P. 169 ; 97 
L. J. P. 92 ; 139 L. T. 262 ; 44 T. L. R. 405 ; 
72 Sol. Jo. 303. 

An^talion : — Refd. Papadopoulos y. I’upadopoiiloa, [11130] 

4773a. .] — W^here there has been, in fact, a 

ceremony of marriage & thei*c is issue, 
although the marriage be aft^jnsavds declared 
null & void, the ct. has jurisdicU'm. on. 
pronouncing the decree of nuUity, to make an 
order for the custody of the child or chihlnjn 
of the union under t/he terms of Suprenic 
Court of Judicature (Consolidation) Act, 
1926 (c, 40), s. 193, & not- merely an order 
for its, or tlicir, care i control. — L e Mesurier 
(OT iEERWisE Gordon) v, Le MEsoRijut (1930), | 
0& L. J. P. 33 ; 112 L. T. 136 ; l.i T. L. K. i 
203 ; 74 Sol. Jo. 77. ! 

47d0. Add. Ayinolations -Refd. iloswoi tliicjc v. 
Bosworthick, 1 1927 ] P. 64 ; Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 

4836a. Abortive trial — Discretion to make no j 

, order “ at present.”] — Notwithstanding the 
general rule that in proceedings betwetjn 
husband & wife the latter is entitled to her 
costs of an abortive trial before luriher pro- 


ceedings are brought, the ct. in its discretion 
is entitled in such a case to reserve its 
decision & to say that it will make no order 
as to co.sta “ at present.'* — Grist v. Giust 
(1931), 48 T. L. R. 2 ; 75 Sol. Jo. 726, O. A. 

4837. Add. Annoiaiion : — As to (2) Refd. Darn- 
borough V. Darnborough & Smith, Clare 
Intervening (1026), 96 h. J. P. 24. 

4845. Add. Annoiaiion : — Refd. Capron v. Capron, 
[1927] P. 243. 

4848a. Wife’s petition — Woman charged with 

adultery added as respondent.] — If, in a wife's 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jiid. 
((kmsolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the maiTied woman, 
limited to her 8<q)arato estate. — Pepper v. 
Pepper Bakicr (1926), 96 h. J. P. 17 ; 136 
L. T. 224 ; 43 T. L. R. 1. 

4848b. .] — Davis v. Davis & 

Helring, No. 3635a, ante. 

4864a. Abortive trial. { Grist v. Grist, No. 

4836a, ante. 

4866. For first catcliword ” — — ” read “ Petition 
successful.” 

4873a. -.] p. P. (1920), 73 Sol. 

Jo. 144. 

4879a. - -.1 Alii iough, if costs liav(j been 

reasonably incurred on a wife’s b(.‘half in 
presenting a cas(‘ of a jeasonable character 
on a divorc(i petition, she is allowed her costs 
ov(.‘n if si 10 fails, yet, if she prcisenis a petition 
which ouglit never to have boon brought, thrs 
judge has a discretion, in dlsniissing the 
petition, to refuse to grant her any costs 
except such as, Ufider the procedur«> of the 
ct., hIk^ has alD'Mdy received before the 
hearing. -“('ourage v. Courage (1931), 47 
T. L. il. 395, C. A. 

4882a. .] — Where a wife’s petition is dis- 

missed, the facts that security for the wife's 
costs has been ordered, & that the conduct 
of the w ife's solr. is not open to censure, do 
not deprive the ct. of its discretion to 
costs or to refuse thorn to < he wife or to give 
costs against the wife. — Bat.dwin Rapeh v. 
Baldwin UAinsR Metz, Baldwin IlAPBit 
V. Baldwin Rapeh (1926), 42 T. L. R. 619. 


PART XIII. SECT. 17, SUB-SECT. 2. 

a i, Qranted whcti divorce decree 

refused.] — Aitbouf^h a clabn for divorce 
i» withdrawn at the trial, pltf. is entitled 
to judicial separation where the evi- 
dence warrants the granting of it & 
justlflos the ct. in disregarding u 
separation agreement between the 
parties. — C amrud v. Cajmrud (Saak.). 
4 D. L. IL 300 ; (1927] i 
U, 759.-~CAN. 

• 1. Necessity for service .] — A 

decree nisi In a divorce action ahould 
bo promptly iaaued & served, whether 
it contaiiiH any speoial torma or not. — 
OjLTVEK V. Oliver, [1928 J 4 D. L. K. 
506 ; (1928] 3 W. W. K. 33.— CAN. 

PART XIII. SECT. 18, SUB-SECT. 3.— 
B. 

1 1. J — AJ though the 

qoeitlon of coots is within the dis- 



c5n3tioii of the ct., it aeeroa to bo u niio 
of pracfJco that a wife found giiiitj' 
of adulfxiry who unsuccessfully appoulH 
agaiiji»t the jmJguieut Bhould fiot 
get her costs of such appeal unlesa 
she shows spc'^.-ial circumstances. — 
WllAB'JON r. VVllAKTON & YOUNO, 
[1928] a ll. Q. 251.— AUS. 

r ii. IHsmissal of suU on ground 

of essence of iurisdiction.] — Held: it 
was not competent to award cxi>ensou 
to a wife, whore the suit had boon dis- 
missed ou tlie ground that the ct. had 
no JurlsdictJon, & the husband hml 
not appeared to defend. — Kelly v. 
Kkiay, 11928] S. C. 43.- SCOT. 

• i. Vrieolmt;^ ehargcH.] 

A T'‘‘^6fou by a wife for judhdul 
separation on the ground of cruelty 
having [jeen dljsmissed as frivolous & 
viixatlouB : — /feW .* in the exercise 
of the ct.'s discretion, petitioner should 


not be awarded aiiv co-*!,:. (JirftUHZC/. 
V. (^niWHZVZ, [1931] 1 W. W. It. 91.- - 

CAN. 

8 il. JJiHvretuyn of judge.] -Tho 

general ^ul(^ governing the exercise of 
I the trial judge’s diHcreilo.i under K. H. 

. rule 623 tr» award costs t(j a wife wlm 
i has uiwuccesHfuily prosecuted a matri- 
mfjnlaJ action is that she Is entitled to 
costs luilcsH 111 tils opinion her solr. 
iiad not reiisonable grounds for 
[jclicving tiiat hci was prosecuting a 
Just oniiHu. Semhlc : there Kbould be 
an exception where the wife is piissossed 
of a separate estate. The discretion 
given the trial judge by rule 023 to 
award costs to an uusuccessftd wife is 
not dependent unon costs having been 
I>ald or Hecureil to her under tb(s 
provtelous of K. IS. rule 022. - Hornby 
V. Hoilvuy (8a«k.), [19291 4 D. L. K. 
iOC ; 2 W. W. U. 625.— CAN. 
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Omm 488ilHW68. &r&i4Sa asd Iibhre Diobbt Sotpi.eipnt. 


4884. Add. Annotation :—*A$ to <1) Refd. Welton 
». Welton, [1827] P. 162. 

4009a. To seonre wile’s costs— Undefended 

petition by wife— Subsequent defenee on 
admission of adultery by wife.] — On the 
abandonment by a wife of her prayer in 
a petition for the dissolution of her marriage, 
which petition was originally undefended, 
her husband, by leave, filed an answer alleging 
adultery admitted by his wife as her reason 
for having her prayer struck out. 
registrar refused to make an order for securing 
the wife’s costs on the fact of the wife’s 
admission being brought to his notice. At 
the trial of the suit on the husband’s prayer 
the ct. granted the husband a decree nisi 
made an order for the wife’s costs ** in the 
ordinary way.” A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for security had not been made ; — 
Held : though solrs. acting for a wife must 
avail themsSves of the nues in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, imtil his wife’s admission of adultery, 
had desired the success of his wife’s suit, & 
therefore the ct. directed, in the exercibe of 
itj9 discretion, that the husband musf pay 
his wife’s costs properly incurred up to 
service of the summons for leave to file an 
answer. — Goddard v. Goddard (1929j, 140 
L. T. 472 ; 46 T. L. B. 229 ; 73 Sol. Jo. 174. 

4910. Add, Annotation . — Consd. Courage v. 

Courage (lOafi), 47 T. L. K. 395. 

4918. Add, Annotation : — Consd. Johnstone v, 
Johnstone, [1920] P. 106. 

4926a. .] —Davis v . Davis. (1930)» 

74 Sol. Jo. 123. 

4960. Add, Annotations : — ^Expld. P. v, P. (1929), 
73 Sol. Jo. 144. Consd. Courage v. Courage 
(1931), 47 T. L, K. 395. 

4985, Add, Annotations: — As to (2) FoUd. Bari v, 
Earl & Kyle (1926), 96 L. J. P. 23. Refd. 


Horwood V. Statesman Publishing Co. (1929), 
98 L. J. K. B. 450. 

4985a. .] — ^Where aa order has 

been made ** consolidating ” a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruelty ^ adultery, & the two suits have 
been tried together, the ct. has no power 
under Jud. (Consolidation) Act, 1925 (o. 49), 
s. 50, to order co-resp. to pay the costs of 
the wife’s suit to which he was not a ” party.” 
— Barl V, Earl & Kyle, Earl v. Earl 
(1926), 96 L, J. P. 28 ; 130 L. T. 388. 

4985b. Cross charges by wife.] — If a wife makes 
cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can be condemn^ in the whole of 
the costs, including those of the intervener. 
— Darnboeough V. Darnborough & Smith 
(1926), 96 L. J. P. 24 ; 186 L. T. 384. 

5949a* Not cited — Same name as person cited.] 

— In this petition by a wife for divorce a 
woman intervened who had not been served 
with the petition & against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. Ihe ct. refused to 
allow the intervener her costs. — Darn- 
borough V. Darnborough (1929), 141 L. T. 
610 ; 46 T. L. R. 603 ; 73 Sol. Jo. 614. 

5050a. Profit costs — When ordered.] — 

Gribble V, Gribble (1929), 45 T. L. B. 192 ; 
73 Sol. Jo. 61. 

5067. Add, Annotation : — Refd. Sloggett v, 
Sloggett, [1928] P. 148. 

5068. Add, Annotations : — Consd. Hyman v, 
Hyman, Hughes v. Hughes (1928), 139 I*. T. 


PART xni. SECT. 18 , SUB-SECT. 3.— 

c. (b). 

1 1 , ,] — Althoiurh a divorce 

potltiou by a husband Is decided In liis 
favour, the wife is entitled to her oosts, 
if she has bad them secured Sc her 
defenoo has boon tend fitU, — Knight 
V. Knight A Owkns, [1025] 2 D. L. IX. 

; 119251 1 W. W. K. 824.— CAN. 

b i. Coats 7iot secured.} — A wife 

%vho is unsuccessful in defondinff a 
divoroo action Is not entitled to oosts 
where she has not had thorn secured. — 
Johnson t>. Johnson & Ekiokbbn, 
11928] 3 W. W. IX. 674,— CAN. 

b li. .] — ^It is not a fixed 

pHncfplo in divorce actions that a wife 
guilty of adultery cannot recover any 
oosts against her husband. — D iokie r. 
inoKHS. (19311 2 W. W. R. 463 ; 3 

D. h. 11. 110.— CAN. 

part xni. SECT. 13, SUB-SECT. 3. 

— D, 

4910 J. Diaaliowance of uHfe'a costa — 
Misconduct oj aolicUor.y-lt is not a 
sufficient ground for refusing to make 
an order against a husband lor the 
payment of his wife's costs of a suit 
for divoroo, whether she be petitioner 
or resp., that siie had been unsuooess* 
ful. The true tests is whether her solr. 
has been guilty of Improper oonduct 
ill initiating or defending the suit on 
her behalf.— S tratton t». Stbatton 
& Pahkyn, [1928] S. A. S. li. 245.— 


PART XlII, SECT. 18, SUB-SECT. 3. - 

E. (b). 

4918 1. Possession of separate pro- 
perly entails ZiaWZifw.]— E lman v . 
Elman, [1930] 2 W. W. R. 295 ; 3 
D. L. R. 1002.— CAN. 

491811. .] — As between the 

husbfuid & the wife, in a matrimonial 
suit, tlierc is no real roaaou why the 
wife should not be made to pay to her 
husband the costs, which her conduct 
has OGoasioned to her husband, if she 
has the money to do so. — F obrestek 
r, FoRBKftTER (1930), I. Jj. R. 57 Calc. 
la.'iO.— IND. 


PART Xlll. SECT. 18, SUB-SECT. 8.— 

F. <o). 

4968 i. Petition by huSband — Wife 
proved ianocenf.}— ,• K. B. Rule 
951 was not applicable, & full costs 
should be paid to the solr. of the 
suooeestul wile. — ^Pbebton v. Pbebton 
at Moxlbt, 119261 4 D. L. R. 1013.— 


4860 1. Petition hy husiband — Wife 
proved outify.}— B ourooin c. Boub- 
OOJN, [19301 3 D. L. R. 155; 1 

W. W. K. 576 ; 42 B. C. R. 349.— CAN. 


PART XIH. SECT. 18, SUB-SECT. 4.— 

B. 

f, Rehd now « 4984 i." 


4984 it. 8. P. OlUMffiB 9 . Cbosss Sc 


Heath (19*8), 98 W. A. L. R. 10.— 
AUS. 


PART XlII. SECT. 18, SUB-SECT. 4. - 

C. (a). 

sx. Limitation to inicH^n costs of 
respondent Myifc .} — Milton e. Milton 
& Cook (No. 2), [1931] 1 W. W. IX. 
102; 1 D. L. R. 1007.— CAN. 

PART XIII. SECT. 18, SUB-SECT, 4.— 
C. (0) i. 

5010 i. Necessity for knowledge- — 
Bef^ liable for costs — No absolute ntle. 1 
— ^The liability of a co-resp. for costs 
depends upon the facts of the par- 
ticular case. Petitioner herein was 
given oosts against oo-resp. where the 
judge concluded that, even if he did 
not know that resp. was married, ho 
had the means of knowledge or was 
careless whether she was or not. — 
Bourooin V. Bourgoin, [1930] 1 
W. W. R. 576 : 3 D. L. k. 166 ; 42 
B, C. R. 349.— CAN. 

8080 i. Effect of knawUdgv — LUxbUity 
of corespondent for whole costs ,} — If 
co-resp. knew that the woman was 
married ic a divoroo is granted, he is 
liable for all the oosts of the proceedings. 
Including those which the husband 
has been oompeUed to pay the wife. — 
Knight v, Knight A Owens, £1926] 
2 D. L- R. 467 ; (1925] 1 W. W. 11. 
824.— <JAN. 

PART XIU. SECT. 18, SUBH8ECT. 7. 

5056 i, — . )— 

Elliott e. Elliott (Man.), [19291 4 

D. L. R. 700 ; 3 W. W. R. 189.— OAK. 
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Vol. XZVn.— Hviband and Wile. Oaaes 5068-5«lb. 


416. R6fd. Statham v» Statham, [1920] 

R* 1 . 81 * 

50a8a. time lor Investigations not limited.}— 

Maok»N21B V. Mackbnzib! (1928), 72 Sol. Jo. 
400. 

5070* jLdd* JLnnoiation : — Consd. Slofftrett v- 

Sloggett, [1928] P. 148. 

5074. Add* Annotation : — Held. Sloggett v. Sloe- 
gett, [1928] P. 148. 

5076. Add* Annotation : — Retd. Sloggett v* 

Sloggett, [1928] P. 148. 

5076a. — ^The intervention of if necessary, 

the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decree 
niei, is not limited to cases of suspected 
collusion. — S logoett v. SLOGaErrr, [19281 P. 
148 ; 97 L. J. P. 71 ; 130 L. T. 238 ; 44 
T. L. R. ^4 ; 72 Sol. Jo. 192. 

Annotation: — Refd. Clarkeon r. Clarkson (1930), 113 L. T. 

775. 

5076b. Suppression of fact or falsehood by peti- 
tioner — Where exercise of discretion of court 
desired.] — Apted v. Apted & Bliss, No. 
3449b, ante. 

6108. Add, Annotation : — Refd. Apted v. Apted 
& Bliss, [19o0] P. 246. 

5112. Add, Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5115. Add, Annotation : — Refd. Apted v, Apted 
& Bliss, [1030] P. 246. 

5117a. .] — Apted v, Apted & Buss, 

No. 3449b, ante, 

5121a. Conoealment as ground for refusing to 
exercise discretion.] — If a petitioner seeking 
a decree on the ground of the aduJtcry of the 
resp. has himself been guilty of adultery, 
complete frankness in tlie disclosore oi it ;.m a 
paramount condition of the exercise ot the 
discretion of the ct. in his favoiu*. Although 
the facts are such as might warrant the 
exercise of the discretion, if disclosed as 
material facts at the hearmg of the suit. 


their suppression then Sc the denial of them 
when set up in subsequent proceedings as 
cause* for not making the decree absolute 
render the exercise of the discretion in such a 
case mischievous os an encouragement to 
perjury. — S tuart v, Stuart Bolden, 
[1930] P. 77 ; 09 L. J. P. 17 ; 142 L. T, 369 ; 
40 T. L. R. 132 ; 74 Sol. Jo. 58. 

5124. Add. Annotation : — Refd. Apted v, Apted 
& Bliss, [1930] P. 246. 

5133. Add. Annotation : — Consd. Apted v. Apted 
& Bliss, [1030] P. 240. 

5159a. Fresh evidence disproving adultery- Not- 
withstanding finding of adultery.] - Ohaijviers 
V, Chalmers, No. 4703a, ante, 

5162a. Co-respondent not a party to 

Intervention.]-- Where a decree niM of divorce 
was reseiridod ou the King’s Proctor’s plea, 
to which co-msp, was not a party, & co-resp. 
applied to have the damages whicli ho had 
lodged iu ct. i>aid t)ut- to him, tho ct. lield 
that it had jurisdiction to deduct therefrom 
tho costs of the King’s Proctor’s intervention, 
but on the facts refused to allow any such 
deduction from the money kalged in ct., & 
ordered that the money be paid out to 
co-resp. ’s solrs. — (Iraywon r. (Juay8on iVt 
Sebrtoht (1930), 144 1j. T. 157 ; 47 T. h. il. 
30 ; 74 vSoi. .lo. S0!i. 

5163a. - .1 -1Jei>di:rwi<‘K v, Hed- 

DERWICK (1930), 74 Sol. ,lo. 863. 

5164a. Not King’s Proctor,] -Cii a liMERH v. Chal- 
MER.S, No. 4763a, ante. 

5197. Add. Annotaiiou ; Refd. Fletcher v, 

Fletcher, [1928] P. 20. 

5236. Add, Annotation -Refd. Woodland v. 
Woodland (oth«wise B< lin), [1928] P. 169. 

5257. yUld. Ayinoiafion : - (Jcnerally, Refd. Woolf 
V, Woolf, [1931J P. 134. 

6271a. Miijleh v. Miller (1928), 

72 Sol. Jo. 2()5. 

5271b. Who may apply — Respondent.]- -Milltsh 
V, Miller (1928), 72 Sol. Jo. 205. 


PART XIll. SECT. 20, SUB-SECT. 1. 

6093 i. King*8 Proctor,] — The KId^’h 
Proctor can Intervoue In an action for 
lUrorce in the Supreme Ct. of Albertij^ 
& can 00 interrene on the mund or 
collusion or on the ground of material 
foots not brought before the ct. — 
Eleowisoh V, Elkowkoii, [19251 4 
D. L. R. 1037 : [1925] 3 W. W. R, 705 ; 
affq,, [19251 3 D. L. R. 070 ; [1925] 

2 W. W. R. 485.—CAN. 

PART XIU. SECT. 20, SUB-SECT. 3.~ 
A. 

id. Dtcret obtained by evidence 
** framed up '* between defendant eP de- 
tecHve employed by petitioner.] — Held : 
the decree ^lould be rescinded, oven 
though neither petitioner nor her solr. 
were implioated in the ** fromo-up." — 
Bussell v, Bussell & McKenna (No. 
2) (Man.), [1927] 3 W. W.R. 297.— CAN. 

PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (g) Ji. 

sf. Vnmuscesoful dlleyation of col- 
luaion,] — ^If, on an intervention by the 
King's Proctor, tho aUegailon of 
collusion fails, the praotioe in England, 
that tho King's Proctor is not entitled 
to costs, is not necessarily appiicabio 
in the Supietne Ct. of Alberta. — 
Elkowboh V. Slkowecb. [1925] 4 
D. L. R. 1037 ; [19251 3 W. W, R. 
705.— CAN. 

PART Xlll. SECT. 21, SUB-SECT. 1. 
— C, 

ig. Appeal firomjudffment for atimonv 


— Application for fday perulinu payrnrnt 
of arrairn <t- fuwrity for cohI.h.] ~ tli ld : 
in view of r. A of the Ct. of Appeal 
Rules, & following the FnjJrlIrtli oomra on 
upfjoals to the (*t. of Appeal in inutri- 
nioiiliil causes, the applleathm must bn 
ref\iHed. 'riie refusal was without 
costfci.- Clf WINENKOI-’T’ V. Ctl BHNF.N - 

KOKF, [1930] 1 w. w. R. .405; 2 
U. L. It. 792 ; 24 S. L. It. 3 [7.— CAN. 


PART XIII. SECT. 21, SUB-SECT. 3.— 
B. (a). 

sj. Hefueal of trial fudge lo 
infer adultery. I — Appeal tUsmlsHCxl, — 
HKNPERSON V, ilE^NDETtSON & MoKAY, 
[1927] 3 D. L. H. 846 ; [1927] 2 

W. W. K. 473 ; 21 Sask. L. R. C75.— 
CAN. 


sk. Divorce obtained % fraud — 
Action to f»if. anide after tmnband'B death.] 
— Iji an actlofV’ by a divorced wife to 
w^t aside tho decree absolute In the 
dlvonxj a<;tion on tho ground that it 
was oi^tttinitd by the i>erj uteri testi- 
mony of hor husband : — Ijeltl : such 
an action lies Ac this right of aci ion Is 
not affected i*y tho fact that the 
husband had died before the action 
was brought, if, at least, ho Jr)ft an 
estate & the object of Uio action is tr> 
enable her to have vcsu^rl iu her as the 
lawful widow those lights In rc'gard 
to, tk. t hat lutercHt In, tin estate which 
but for Ills allegi^ fraud In obtaining 
the divorce would bavo so vested iu 
her. — Rlatchforp v. A.*0. pok 
Alberta & Van Ruyvew, Van 
RUTYEN V. BLATOnFOKTi. [1931] 1 


W. W. It. 445; OH appeal. [lOlllI I 
VV. W. JC. GIO ; 2 O. L, R. 0:d}. 

CAN. 

PART XIII. SECT. 21, SUB-SECT. 4. 

»1, Action for dtclaraiion that decree 
void fur umnt of Jurimllction.]— AcA.lou 
for a dociaration that two dooroes 
ordering judiciai Hspartitiou tk awarding 

f iormauent ttllta(jny wei-o null & void 
or lack of JuriMdicUoti, dlsmlssod. — 
CbAMAN V. ClaMvN (No. 2) (1925), 
35 11. 0. Li, 141.' CAN. 


PART XIII. SECT. 2j, SUB-SECT. 1.— 
A. 

sn. In decree of judicial m pn ration.]— 
An award of pcrmuuont allniotry nmy 
be mode in a dec«;o of jududai Hcptim- 
llon li 0 olf.~WifiDr.nv V. Weulky, 
[1925] 3 W. W. II. 18.— CAN. 

BP. Effect of-~Wife ntd debarred from 
ftting caveat under UomenleadH Act* 
H. H. S., 1920 (c. 69).J— Re LoNNEM 
Caveat, [19261 1 D. L. U. 279 ; fl92G| 
1 W. W. R. 134 ; 20 Saik. L. R. 275.— 
CAN. 


;Vof defence to arrplication for 

reli^ under Devolution of Eetairc Act^ 
H, 8, H.* 1920 (c. 73).J— Re Lonnbm 
Caveat, [19201 1 D. L. li, 279 ; [1926] 
1 W. W. R. 134 ; 20 Bask. L. U. 275.— 
CAN. 


»r. Suit for alimmy —No juris- 
diction to order wife lo leave hutdtand.y - 
A judge awarded a wife alimojiy, Ik, 
also expressed tho opinion that it 
would bo better for the parties to live 
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5275a. Dependant on subsisting marriage.] — 

Pastre V. PASTiuaj, No. 6320b, post. 

5820a. Decree of competent court terminating 

marriage — Foreign court.] — Weiss v, Weiss 
(1908), cited [1930] P. 82. 

Annolatian : — Oonid. PastTO v. Paatro, [1930] P. 80. 

5820b. Necessity for application for 

discharge.] — The basis of a wife’s right to 
receive peimanent alimony from her husband 
is that the marriage is subsisting that she 
is still a wife. If after a decree for judicial 
separation & an order for the payment of 
alimony the marriage is put an end to by the 
decree of a ct. of competent jiuiadiction the 
status of the woman as wife & her conse- 
quential right to alimony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge. — 
Pastre V. Pastre, [1930] P. 80 ; 90 L. J. P. 
20 ; 142 L. T. 490 ; 46 T. L. B. 176 ; 74 
Sol. Jo. 76. 

5327. Add. Annotation : — Generally , Refd. Hyman 
V. Hyman, [1929] A. O. 001. 

5882. Add. Annotaiiona : — Consd. Gandy v. Gandy 
(1886), 30 Oh. D. 67. Dbtd. Hyman^ v. 
Hyman, [1929] A. C. 001. Refd. May v. May 
(1929), 98 L. J. K. B. 770. 

5385a. Security for payment — No jurisdiction to 
order.j—B. v. B. (1920), 73 Sol. Jo. 334. 

K. Enforcement of Order { V^ol. XXVII., p. 600). 

After ** Injunction — Restraining husband from 

receiving legacy]" add “ Restraining 

husband from receiving dividends.] — See 
No. 6996a, post.'* 

6360a. On lunacy of husband.] — The iurisdiction 
in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not excliide 
other eta. from enforcing lawful claims against 


his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a person 
of unsoimd mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1926 (c. 20), s. 171, to direct 
a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of a husband of unsoimd 
mind. When by an order in lunacy a pro- 
vision has been dii*ected for the wife diuing 
the lifetime of the husband & pending his 
incapacity, & the Divorce Div. approve the 
quantum of the order, the proper course, on 
application in that Div. oy the wife for 
permanent maintenance, is to order it to be 
secured to her at the rate ordered in lunacy 
so far as the husband’s means permit & 
without prejudice to any fm*ther order in 
lunacy, the security not to bo enforceable 
pending subsistence of the order in lunacy, 
& should it subsist during the life of the hus- 
band not to be enforceable till his death. — 
0. L. V. 0. P. W., [1928] 2 K. B. 223 ; 97 
L. J. P. 138. 

5362. Add. Annotation: — Refd. Turk v. Turk, 
Dufty V. Dufty, [1931] P. 116. 

5364a. Delay.] — In allotting 

maintenance one of the statutory duties 
of the ct. is to have regard “ to the conduct 
of the parties.” If a wife obtains a decree in 
an undefended case it does not necessarily 
follow that her conduct, for example, in the 
matter of delay, was approved by the trial 
judge. Even if the judge disapproved of 
the delay, he still bad a discretion to pro- 
nounce the decree. In an undefended case, 
therefore, on allegations of unreasonable 
delay being made in the maintenance pro- 
ceedings, sulficient evidence must be received 


apart for a tlnio at least. The formal 
judtrunont contained a clause adjudgint? 
That pitf. vaeato tho prcMuisoa ' 
Held : tho ct. has no power to order a 
wifo to leave her husband’s roof ; & 
oven If jurisdiction existed, it would 
not bo exorcised at tho iustunco of the 
wife against the protest of tho husband. 
— Sco'iT V. Scorr. [19301 I D. L. H. 
63 ; Cl 0. L. It. 422.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 
C. 

5282 i« After decree of judicial 
separaH(m — Py applicaHon in chambers. ] 
— Camrud V. Camiiud (Sosk.), [19271 
4 D. L. 11. 3C6 ; [1927 J 2 W. W. 11. 
769.-- CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (a5. 

c i. .1 — On on application for 

permanent alimony tho ot. should not 
recognise any right in the husband to 
redubo bis income by retaining unsalc* 
able & unproductive real eetiite 
paying taxes & interest thereon ; but 
It should be astute to frustrate an 
intention to make such payinouts tho 
means of escaping payment of alimony. 
— ^Nwwton V. Nktvton (Mon.), J1927I 
1 D. Xj. R. 760 ; [1927] 1 \v. W. R. 100. 
—CAN. 

PART XlII. SECT. 22, SUB-SECT. 1.— 

D. (0). 

e i. MacIxtosii v. 

MAClN'rosii (N. B.), 119271 3 D. L. R. 
1190.— CAN. 

o 11. .) — Wlicro tho Tvifo 

was a school teacher, the ot. awarded 
her one-half of the joint inoome less 


tho amomit of her salary. — Newton v. 
Newton (Man.), [1927] 1 D. h. 'll. 
750 ; 119271 1 W. W. 11. 106.— CAN. 

St. Ao fired proportion of joint 
income.] — There is no fixed inilo os to 
what prox>ortlon of tho joint incomes 
of the husband & wife should bo 
ttllowoil as permanent alimony to an 
limooent wife. Morcu)vor, since midcr 
Domestlo Relations Act, 1927, c. 5, 
tho omoimt of alimony is in the 
discretion of the judge, any rule bastul 
on the practice of the Ificclosiostloal 
Courts is not appHcnblo In Alberta."- 
Haiuiy V. Harry (Alta.), [10291 4 
D. L. R, 997 ; 3 W. W. 11. 312.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1 . -F. 

5325 li. Fads diarovered after 

trial.] — Amount of permanent alimony , 
iiicreasotl on consideration of facts | 
discovered after the trial. — W kdijcy 
r. Wedjuey, [19251 3 W. W. R. 40.— 
CAN. 

5328 i. Reduction — Husband’s means 
reduced.] — MauriKnon v. Maokinnon 
(1024), 68 N. S. R. 220.— CAN. 

PART XIII. SECT. 22. SUB-SECT. 1.— 

G. 

6333 I. Pai/metti of arrears — Whether 
enforced .] — Patterson v. Patterson, 
[19281 4 D. L. It. 793 ; 63 O. L. R. 
97.— CAN, 

PART XIII. SECT. 22, SUB-SECT. 1.— 
K. 

6V, Order for sale of husbatid’s land — 
Amount recacerable.] — Pltf., in Feb. 
1924, recovered a judgment against 
deft, for alimony. Payments under 
the judgment bmng in arroar, pltf., 

28 


in 1928, ajjplied for an order for leave 
to Hull dutt.’s interest in certain land 
in order to satisfy the arrears. It 
appeared that deft. & pltf. had lived 
together as man & wife for about a 
month ut the end of 1927. Pltf. 
swoic that deft, lived with her during 
^(4) Is month at her parent’s homo, & left 
her early in Jan. 1928, & she had not 
lived with him since. Deft. 8woi*o that 
his home had boon & still was open for 
her to return to ut any time, & that 
it was at his borne that they lived 
togtd-hor for a month r — Held : pltf. 
was entitled to an order for sale, but 
tbc amount recoverable mu.st l>e limited 
t o tho arrears that accrued up to 
Dec. 1, 1927. — PArrERSON v. Paiter- 
soN. 11928] 4 D. li. li. 793 ; 63 O. L. R. 
97.— CAN. 


PART XIII. SECT. 22, SUB-SECT. 2.— 
B. 

5360 i. On dUsohitinn of marriaoe — 
For guilt of wife.}— JJivorce & Matri- 
luonial CauscH Act, 1903, s. 42, docs 
not authorise the ct., Avhere a decree 
for dissolution of nmrriago has been 
obt4iinc*d by u husband ag^nst a wife, 
I to make an order on the husband for 
( tho ponnaneut maiutononw of the 
wife. — Harris v. Harris. 1192C1 N. ’A, 
L. R. 274.— N.Z, 

p i. .] — The ct. has power under 

Divorce* & Matrimonial Causes Act. 
1928, e. S3 (1), to make an order pro- 
viding for ^rmauent malutenance & 
approving » deed securing an annuity 
from reap, for the life of petitioner.— 
Bond r. Bo.vd. [1929J N. Z. L. R, 909. 
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to enable the ct. properly to determine 1 
whether the allegations are established &, 
if so, how if at all the conduct in question i 
should affect the sum of money which the j 
husband should bo ordered to secure &/or 
to pay.— C happle r. Chapple (1929), 98 ' 
L. J. P. 96 ; 140 L. T. 699 ; 45 T. L. H. 273 ; 
73 Sol. Jo. 207. 

5865a« Before & after marriage.] — 

Held, : the words “ conduct of the parties ” 
in Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 190 (1), 
referred to the conduct both before & after 
the marriage. 

A petitioner having obtained a decree 
absolute for nullitv of niaiTiage presented a 
petition under sect. 190 of the 1925 Act lor 
permanent maintenance. Resp. in his reply 
made serious allegations of misconduct biith 
before & after the marriage against petitioner. 
Petitioner filed an affidavit in which she 
dealt with the allegations of misconduct. 
The registrar refused leave to resp. to (lie a 
rejoinder & directed the allegations in tlie 
answer as to misconduct to be struck out. 
On appeal f he judge conlirmed the registrar's 
order A oirected petitioner’s affidavit in 
reply to be struck out. On appeal ; — ITeld : 
the words “ conduct of tiic parties ” in 
sect. 190 (1) referred to the conduct of the 
parties both before «fe after the marriage, & 
in exercising its discretion under the sect, it 
was essential that the ct. should have before 
it all the relevant evidence of the conduct 
of the pai'ties both before Sc after the 
marriage. Tben^forc, the order directing 
that tlie paragraphs in resp.’s answer con- 
taining the allegations of miici.r.dact & the 
affidavit of petitioner in reply seoidd be 
struc^k out must be set aside leave would 
be given to resp. to file a rejoinder. — R k.stai,l 
r. Kestall. [1930] V. 189 ; 99 I.. J. W 12ii ; 
143 L. T. 226 ; 46 T. L. R. 398 ; 74 Sol. Jo. I 
319, C. A. I 

5373. Add. Anmdaiion : — Apprvd. Hyman v. i 

Hyman, [1929] A. 0. 601. ! 

5374. Add. Annotation: — As to (1) Apprvd. II y man j 
V. Hyman, [1929] A. 0. 601. 

5375. Add. Annotation : — Refd. Hyman v. Hyman, 

Hughes V. Hughes (1928), 139 h. T. 410. | 

5382. Add. Annotations : — Refd. (rilljev v. Rilbev, 
[1927] V. 197; Shcarn v. Bliearn (1930), 143 
L. T. 772. 

5382a. .] — ^Although tlie considerations 

which applied in the Ecclesiastical Cts. to 
awards of alimony must have due weight in 
detbrmining the proper award of maint<3nance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule A:, an indis 
pensable process of applying tliat rule i.s 
erroneous, & disregards the duty iiniiosed on 
the ct. by Jud. (Consolidation) Act, J925 
(c. 49), B. 190 (1) & (2). Where the liusband’s 
whole income has been expended on the 
re<j[uirements of the mati-irnonial home, a 
third of his means may well be required for 
the wife’s maintenance ; but where, beyond 
everything called for by such requirements, 
the husband i^ssesses an ample fortune, the 
amount of his incomb affords no deiinite 
gmdance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, & advantages incidental to her 
station in life. 


Where the husband’s gross income was 
£25,337 a year, derived mainly from his 
interest in a business concern, tne registrar 
* by his report submitted that the husband 
should be oi*dered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 loss tax, & to pay to his vvdfe during 
their joint lives the further annual sum of 
£500 less tax. The ct. confirmed the report. — 
Gilbey V. Gilbey, [1927] P. 197 ; 96 

L. J. P. 66 ; 137 L. T. 31 ; 43 T. Ii. R. 283. 

Annotation : — Apprvd. Stibbe o. Stibbo, [1931] P. 105. 

5382b. ,] — Resp., a husband, who had 

been divorced, re-married, & by an ante- 
nuptial settlement settled propeHy, which 
included the matrimonial home & the chattels 
therein & the major part of his capital, on 
liis wife m future. Petitioner, his former 
wife, had obtained an oitlei* for permanent 
maintenance of £400 a year At of £100 for her 
son, when resp.’s annual income was about 
£1,500. SuVjsoquontly, when resp.’a income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in the anujunt of the order, on the 
grourul that rtvsp.’s means had increased. 
The regi.strnr incivased the order for 
permanent mainRmanco from £400 to £1,200 
a year, loss income tax, & fi*om £100 to £160 
a year, free of income tax, for the son : — 
Held : (1) resp.’s means had increased, as 
by sharing the advantages of the matri- 
monial homo as tA right settled upon his wife, 
a larger portion or £1 ,500 unsettled income 
was left free to be dealt with by him & by 
the ct. ; (2) the order could not be made 
disregarding the selthunent, which sub- 
sisted ; (3) an ord(^r for peitnanent main- 
tenance, or an incriviso of it, sliould not bo 
based on the incomo c»f the husband during 
a year of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the 
Ecclesi^tical Cts. in the case of a decree 
a rnensd et thoro, of granting to the wife one- 
third of the husband’s available moans, as 
the conditions arising from the two decrees 
w’cre not the same, petitioner & reap, being 
divorced, & free to marry again ; (6) in view 
of the iiK leased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband <fc the conduct of the parties, the 
order for permanent maintenance for the 
former wife should bo increased from £400 
a year to £750 a year, lenn Income tax. — 
N. V. N. (1928), 138 L. T. 693 ; 44 T. L. R. 
324 ; 72 8ol. Jo. 150. 

5384. Add. C nations P. 1 ; 95 L. J. P. 

30 ; 134 L. T. 24. 

Add. Annolatiom : — Apld. May v. May (1929), 
98 L. J. K. B. 770. Hefd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 

5391. Add. Annotation : — Consd. Turk v. Turk, 
Dufty V. lJufiy, [1931] P. 110. 

I 5393. Add. Annotations Apld. Restall V. Restall, 

! [1930] P. 189. Refd. Gilbey v. Gilbey, 

j [1927] P. 197. 

I 5393a. Wile owner of valuable 

; Jewellery.] — In fixing the amount of 

permanent maintenance for a wife who has 
' obtained a decree of divorce, the registrar 
i is entitled to take into consideration the fact 
j that she is the owner of valuable Jewellery, 


29 
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which could be sold so as to produce an 
income. — ^L tsaght v . Lysaght (1928), 44 
T. L. B. 728; 72 Sol. Jo. 546. 

5896a. In discretion ol court — No fixed principles.] 
— Shbewood V, ShkHwood, No. 5498a, post, 

6899a. — Shdbwood v. Shbbwood, No. 

5498a, post. 

5408. Add* Annaiatiom : — Distd. Jenkins v, J enkins 
(1980), 99 L. J. P. 68. Refd. Fanshawe v, 
Fanshawe, [1927] P. 288. 

6406a. Under Supreme Court of Judicature 

(Consolidation) Act, 1926 (c. 49), s. 196-^ 
Limited to cases of restitution of oonju^ 
rights.] — The powers conferred on the ct. by 
Judicature (Consolidation) Act, 1925 (c. 49), 
8. 190, to vary periodical payments is 
restricted in operation to cases of restitution 
of conjugal rights & does not apply to orders 
for alimony peridenie lUe , — Abbott v. Abbott, 
[1981] P. 26 ; 100 L. J. P. 36 ; 144 L. T. 
598 ; 47 T. L. B. 207 ; 75 Sol. Jo. 138 ; affd., 
47 T. L. B. 222, 0. A. 

5405b. .] — Maintenance for a wife 

which the ct. may order on the dissolution 
of a marriage & the jurisdiction to review an 
order for it are matters of discretion con- 
ferred on the ct. by statute & not standai'd- 
ised by the rules applying in cases of judicial 
separation. The jurisdiction is now em- 
bodied in the Supreme Court of Judicature 
(Consolidation) Act, 1026 (c. 49), s. 190 (1), (2), 
& if an order for m dntenancd is limited 
“ until further ordei*,*^ the ct. in reviewing 
it should regard all the present circumstances 
of the case as if they had existed at the date 
of the original order. It may consider not 
only the descending income of the husband 
but the ascending scale of that of the wife. 
Even in the absence of the limitation relevant 
facts as to the foitune of the wife may have 
weight in relation to the discretionary power 
to revi(}w, if occasion arises under sect. 
190 (2), by reason of the inability of the 
husband to pay. The ct. does not derive its 
power to review an order for maintenance 
from sect. 19(5. The Act is a consolidating, 
not an amending one, & the latter sect., 
having regard to its terminolo^, is limited in 
its operation to coses of restitution of con- 
jugal rights. — Turk v, Turk, Dufty v, 
Dufty, [1931] P. 116 ; 100 L. J. P, 90 ; 145 
L. T. 331 ; 47 T. L. R. 446 ; 76 Sol. Jo. 394. 

6406a. Statutory discretion under 

Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 190.] — Turk v. Turk, 
Dufi'Y V. IJU^TY, No. 6406b, ante. 

5406b. Order limited “ until further order — 

Circumstances to be considered as at date of 
order.] — Turk v. Turk, Dufty t?. Dufty, 
No. 64051). ante* 


5408. Add. Annotatum Abbott e. Abbott 

(1930), 100 li. J. P. 86. 

5410. Add. AnnaktHona : — ^Apld. Turk v, Turk, 
Dufty V. Dufty, [1931] P. 116. Consd. 
Abbott V. Abbott (1930), 100 L. J. P. 36 ; 
Smith V. Smith (1931), 146 L. T. 28. 

5410a. No provision for variation in 

original order.] — ^Tnere is no practice whereby 
a consent order fcnr maintenance, not con- 
taining words of release such as liberty to 
applyv* or “ until further order,** cannot bo 
vari^ by petition for increase or decrease, 
provided that the order could have been 
made under the statutory powers of the ct. 
otherwise than by consent of the parties. 
Where after a lapse of eight years a husband 
re^. petitioned for a reduction in a consent 
order for maintenance, expressed to be made 
** unconditionally,’* the registrar refused to 
make an inquiry on the ground that he had 
no power to vary such an order, as it con- 
tained no such words of release. On appeal 
the judge referred back the petition for 
investigation.— Smith v. Smith (1931), 145 
L. T. 23 ; 47 T. L. B. 868 ; 76 Sol. Jo. 331. 

5410b. To increase maintenance.] — The 

power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband co^erred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals &> re-enacts the power mven by the 
former Act, is retrospective in Its operation 
extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, 1866 (o. 32). — Edmunds v. 
Edmunds, [1926] P. 202 ; 96 L. J. P. 161 ; 
130 L. T. 186. 

5410 c. Order of registrar.] — ^The direction 

given by the registrar under r. 69 of Matri- 
monial Causes Rules, 1924, that an order on 
an application for maintenance or periodical 
payments should issue is a decision of the 
registrar within the meaning of r. 46 of the 
same rules & is therefore appealable. If 
the judge on the hearing of the appeal comes 
to the conclusion that the direction of the 
registrar was wrong & ought not to have 
been made, he can recall the order issued iif 
pursuance of such direction & make such 
order as in his judgment he deems just. 
The judge on the hearing of appeal 
should, of course, give due weight to the 
decision of the registrar, & should be slow to 
disturb that decision on a mere question of 
quantum, unless it clearly appears from the 
proved facts that it would be wrong to allow 
the amount ordered by the registrar to be 
secured or paid to stand. — Stibbe v, Sttbbe, 
[10311 P. 106 ; 100 L. J. P. 82 ; 144 L. T. 
742, C. A. 


PART Xlll. SECT. 22, SUB-SECT. 2.— 
F. 

5404 i. Jurisdiction of eowrL ) — 
Where tui order for malntetumoe baa 
been made by the Supreme Ct. in 
divorce proceedlngB, & where auoh 
order 1 b BuhseQuently resdatored in thd 
miigiatrato's ct. pumiiaut to Destitute 
PertJonB Amendment Act, 1926, b. 8, 
the Supreme Ct. baa, notwlth8t>antUnff 
Buch r^Atration, sole jnriadlotion to 
vary, modify, & Buapeud enoh order.-^ 
WiisoN V. Morris, [1929] N. Z. L. R. 
901.— N.Z. 

5410al. JurtodbjHon of oentri — To 
increoas mainknanee. >— The ot, has no 


iurimUotion to inoreaao the pennnncnt 
maintenance ordered to be paid by a 
huabandt on the sroimd of either the 
inoreasea means of the hnaband or the 
increased neooasities of the wife.— 
Harris e. Harris, (1926] N. Z. L. R. 
274.— N.Z. 

5410a II. ,3— When appUoa- 

tion la m^e to the ot. under pivorw 
5c Matrimonial Canaes Ant, 1908, a. 46, 
for the revision of a decree for 
permanent maintenanoe in favour of 
a wife or ohildren of the maniage. ^ 
ct, may, in the case of obildrem mthw 
Inoreaae or reduce the order ; dot the 
ojt, hae no power to increase w order for 
l^enDDaneaf maintenanoe made In favonr 


of the wife under sect. 42, though it 
may reduoe it. — BtrujoN e. Burton, 
H9283 N. Z. L. R. 406.— N.Z. 

5411 ii« — OjDTcr of home by hue- 
band .] — Where an order has been 
made for the maintenanoe by a money 
payment of a destitute wife by her 
husband, the fact that the husband 
is subsequently ready ft willing to 
maintain the wife with himself m a 
snitable home does not afftwd sufficient 
ground under Destitute Persons Act, 
1881, 8. 11, for remitting the order when 
the husband is able to comply with the 
order for pi^rment. — ^MoziiOT e. Mol- 
LOT, U927] S. A. S. B. 403.— -AUS. 


so 
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5411m. — — Tukk V, Turk, Dufty v.- 

Dufty, No. 6405b, ante, 

5414m. ^ Increase in income caused by 

own acts.]— N. v. N., No. 6382b, ante. 

6416a4 .] — Turk v. Turk, Dufty v. 

Dubty, No. 5405b, ante. 

5424. Add* Annotaiion : — Apld. Kestall v. Hestall, 
[1930] P. 189, 

5446. Add. Annotation : — ^Refd. Fanshawe v. Fan** 
Bhawe, [1927] P. 238. 

5447. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe (1927), 43 T. L. R. 666. 

5449. Add, Annotation : — Consd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

5450. Add. Ciiationa .•—[1926] P. 93 ; 95 L. J. P. 
83 ; 135 UT. 1; 42 T. L. B. 413 ; 70 Sol. 
Jo. 603, 0. A. 

Add, Annotations: — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 

5452a. •- — — By consent.] — The ct. has no statu- 
tory power to order the pa.yiuent of a lump 
sum by a re^. husband after a decree 
absolute for dissolution of the marriage by 
way of permanent maintenance for the wife 
petitioner. \Vhere, hoxyever, both parties 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon. — .T bnkins v. Jknkins 
( 1930), 99 L. J. P. 63 ; 142 L. T. 656 ; 40 
T. L. R. 309 ; 74 Sol. Jo. 170. 

5452b. .] — ^Although the ct. has no 

power under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, to 
order a lump sum to be paid to a wife by 
way of permanent maintenance, if the 
paities consent to such a course tLv* ct. will 
make a consent order carrying out a?- agree- 
ment for the pa^^ent of a lump suni, or 
lump sums, & will include in the order 
conmtion that no furtlier proceeding.^ be 
taken without the leave of a judge. — O lding 
V, Olding (1930), 90 L. J. P. 128 ; 143 L. T. 
310 ; 46 T. L. R. 539 ; 74 Sol. Jo. 467, 

5450a. No present order for maintenance 

Justified — Future Justification probable.] — 

(1) Where the ct. cannot in the circum- 
st^ces prevailing at the time of the applica- 
tion male an order for the maintenance of 
the wife under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, 
but is of opinion that in the event of a 
change in the circumstances such an order 
might properly be made at some time th(3re- 
after, the proper course is to make an order 
on the husband to pay a nominal monthly 
or weekly sum so as to keep aUve the juris 
diction conferred upon the ct. by i^roviso (6) 
to sect. 190 (2), & thus enable it under tliat 
proviso to increase the periodical payments 
should the occasion for such an increase 
arise* 

(2) The insertion of the words ** liberty to 
apply ” in an order for maintenance does not 
enable the wife at a subsequent date to 
mAlfft an effective application for increased 


maintenance should her husband's income 
increase, and those words, therefore, should 
not form part of the order.-— Stephen v. 
S'mPHEN, [1931] P.197; 100 L.J. P.80; 146 
L. T. 641 ; 47 T. L. R. 478 ; 75 Sol. Jo. 442, 0. A. 

5463a. Stephen v. Stephen, No. 

5459, ante. 

5468. Add. Annotatimi : — Ae to (1) Refd. Shearn 
V. Shearn (1930), 143 L. T. 772. 

5469a. What court should consider.]— (1) 

The ct, has no power to reserve liberty to 
fi'PPiy Itor security in making an order for 
maintenance under Supreme Court of Judica- 
ture (Consolidation) Act, 1926 (c. 49), 

6. 190 (1), (2), on a decree for divorce. The 
inseitiou of such a provision would permit 
the convomion at a subsequent date of an 
order to pay maintenance into an order to 
secure it, & this is ultra vires of the statute. 

(2) In considering the question of security 
which must thus bo ordered in the first 
instance, if at all, the interests of both 
spouses are to i)e considcu*ed. The main- 
tenance ordered will bo secui'ed as far as 
circumstances permit, but in cases whore 
the nature of the means of the husband 
renders it impossible to secure the whole 
maintenance proper to be ordered, the 
question arises whether it is in the interest 
of the wife to order security of a part, as 
compulsion of the husband to realise or 
transfer assets in onler to give security under 
siib-sect. (1) may hamper him in earning 
the income out of wliicU ho may bo ordered 
to make payments umbir sub-sect. (2). The 
wife has no greater inh(>rent right to sec.urity 
than to an order for payment simply. Her 
right is to present mainttMiance, if the 
property of th(3 hual:>and produces no present 
income or if an <»i‘der for security would 
for any reason, such as the husband’s abs(ince 
from the jurisdictirm, be uneuforcoahJe, it is 
more in the wife’s interest that an order for 
payments should be mtide than an order to 
secure. 

(3) Qu. : whotlHir an order fx) secure a 
lump sum can ho enforced under the 
Administration of .lustic^e Act, 1920 (c. 81), 
8s. 10, 12. — Shearn r. Sjhcaun, [1931] P. 1 ; 
100 L. J. l\ 41 ; 143 L. T. 772 ; 40 T. L. K. 
062 ; 74 Sol. Jo. 530. 

5471. Add. Annotation : — Consd. Shearn v, Shearn, 
[1931] P. 1. 

6477. Add. Annotation : — Reid. Jle Nelson, Norris 
r. Nelson (1918), [1928] Oh. 920, n. 

5481a. — Application by guilty wife In un- 

defended suit.] — FEUOUHSON V, I^VUWHJBHON 
(1931), 48 T. ii. K. 80 ; 75 Sol. Jo. 814. 

5486. Add. Annotations : — As to (3) Consd. I^egge 
V. Legge (1928), 46 T. L. R. 167. Reid. 
Shearn v. Shearn (1930), 143 L. T. 772. As to 

(4) Expld. I^gge V. Legge (195^8), 46 T. L, B, 
167. 

5467a. .]-— Legge v. Legge (1928), 45 

T. L. R. 167 ; 73 Sol. Jo. 69, 0. A. 

Jmujtulion :--‘Metd. Sbcani v. Bhoum (11)30), 143 L. T. 772. 


5416 1 . Inereaat in vrife^s meana 

^DissoMiUm wif.)— S takton v. New- 
ton, [xeSSJ S, H. Q. 192.— -AUS. 


PART XIIL SECT. 22, SUB-SECT. 2.- 
J. 

•w. StFect of resumption of cohtdfUa* 
tion,} — Am order for maintenance 


haying been made againat a hnebaod 
under Jdarrioge Act, 1915, s. 84, the 
husband & the wife gubsequently 
aarcod to make good tbclr differences 
& y.ve twethier. They accordingly 
cohabited f>r tea monthf], when they 
again swarat^ : — field : the agree- 
ment to Ure together & resumption of 
oohabitatlon implied an agreement by 
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both parties that tho husband should 
be released from his obllgatloiuB under 
the maintenance order, Sc an Informa- 
tion by the wife against the husband 
for failure to comply with the order 
was rightly dismissed. — S tokes v. 
STOKER 119281 V. L. R. 479 ; 119281 
Argus i. R. 351.— AUS. 
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6498a. Time for — ^After decree absolute.] — 

Warwick v, Warwick (1028), 73 Sol. Jo. 12, 

0. A. 

5494. Add. Ajmoiniion : — As to (1) Gonsd. Shearn 
V. Shearn, [1931] P. 1. 

5497a. Past & probable future earnings.] — 

Sherwood v. Sherwood, No. 6408a, post. 

5498. Add, Annotations : — Expld. Sherwood v, Sher- 

wood, [1920] P. 120. Consd. Stibbe v. Stibbe, 
[1931] P. 106. ' 

5498a. Amount of deduction.] — 

(1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the principle of DayrelhSteyning v. 
DayrelhSteyningt No. 6498, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
aUow to the wife one-third of the husband’s 
disposable income as permanent maintenance. 
It is no more than a rough working rule &: 
does not impose an absolute limit. . Furthier, 
in estimating the amount of the allowance 
the ct. must not focus its attention only 
on the disposable income of the husband in 
the year preceding the making of the order, 
but must have regard to his earnings in 
previous years & fx> is probable earnings 
in the future. 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation) 
Act, 1926 (c. 49), s. 190 (1), with which the 
Ct. of App^l will not readily interfere unless 
it is satisfied that the ct. below has proceeded 
on some wrong principle. — Sherwood v. 
Sherwood, [1929] P. 120 ; 98 L. J. P. 66 ; 
140 L. T. 230; 46 T. L. ll. 63 ; 72 Sol. Jo. 
874, C. A. 

AimoUtthn.> 'Aii io (2) ReM. Stibbe; v. Stibbe, {1931] P. lor.. 

5499. Add. Annotaiiom : — Apld. Warwick v. War- 
wick (1028), 73 Sol. Jo. 12. Refd. GUbert r. 
Gilbert ^5 Bougher (1927), 90 L. J. P. 137 ; 
Skipvvith V. Skipwith (1928), 139 L. T. 317. 

5513a. Order securing to wife provision made by 
order in lunacy.] — C. L. v. C. F. W., No. 6360a, 
ante. 

5513b. Order giving liberty to apply— For main- 
tenance at future date.] — Stephen v. 
Stephen, No. 6459a, ante. 

5518c. With regard to security.]— Shearn v. 

Shearn, No. 5469a, ayitc. 

L, Enforcement of Order (Vol. XXVII., p. 513). 

5518d. Whether enforceable out of Jurisdiction — 
Under Administration of Justice Act, 1920 
(C. 81), ss. 10, 12.] — Shearn v. Shearn, No. 
5469a, ante. 


5515. Add. Annotaiions : — As to (6) Consd. Allison 
V. Allison, [1927] P. 308. GeneraUy^ Hefd. 
Shearn v. Shearn (1930), 143 L. T. 772. 

5523a. .] — Under Jud. (Consolidation) 

Act, 1925 (c. 40), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for bis periodical ponnments to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights. — Allison v. Allison, 
[1027] P. 308 ; 06 L.. J. P. 181 ; 137 L. T. 
823 ; 43 T. L. R. 823 ; 71 Sol. Jo. 682. 

5529. Add. Annotation : — Refd. Shearn v, Shearn 
(1930), 143 L. T. 772. 

5529a. .] — Turk v, Turk, Duirry v. 

Duety, No. 5405b, ante, 

5531a. Application— After decree for divorce 

— Mode of application.] — Upon the occasion 
of a wife's petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for herself 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have the periodical payments suspended or 
discharged : — Held : the husband could make 
the application by motion, & was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, rr. 63 & 70. — 
Skipwith v. Skipwith, [1920] P. 93 ; 97 
L. J. P. 109 ; 139 L. T. 317, C. A. 

5537a. — — Application— After decree for divorce 
— Mode of application.] — Skipwith v, Skip- 
with, No. 5531a, ante. 

5542a. To order settlement where wife not 

domiciled in England.] — (1) The property of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1925 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is primA facie 
the propci’ty of a woman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestic affairs, or adjudicate with regard 
to pro]icrty wlien their judgment will be 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in 
personam in such a case depends upon the 
question whetiier the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
' Act, 1857 (c. 86), s. 42, for service out of the 

jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a 
settlement. 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed 


PART XIII. SECT. 22, SUB-SECT. 2.— 
L. 

IX. InfiJfrvMAion for dist^dicncf of 
order — After order quashed .] — An order 
tor maiutenanoe made agalnit deft. In 
1923 was <iiisahed in Feb. 1928. In 
May, 1028, an Information for dis- 
obedience of the maintenance order 
prior to the date of qnaablng was 
heard, 8c on order was then made that 


deft, be imprisoned until the main- 
tenance order should be complied 
with : — Held : the maintenance order 
havlnx been quashed, the justioos had 
no Jurisdiction to inquiro into any 
dlsobedionce of the order allecred 
to have been committed before it was 

S uaabed, Sc consequently tbe Informa- 
ion ought t6 have been dismissed. — 
Gallowat V . Watson, 119281 V. L. K. 
80^ : (19281 Argos L. R. 201.~r-AUS. 
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PART XIU. SECT. 22, SUB-SECT. 6.-— 
G. 

■y. Only circumstances of or immedi- 
ately after ^dissolution of marriage.l — 
The ot. should not consider extraneous 
events subsequent to the diasolutton 
as good groimd for varying a settle- 
ment. — Jackson v. Jackson, 11928) 
N. E. L. R. 88.— N.Z. 
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by Divorce Buies, rr. 71 & 72, & (4) an 
appearance under these rules, qualified diuing 
the proceedings upon it, by denial of the 
existence of jmisdiction, is not to be regarded 
as a submission to that jurisdiction. — 
TaiJiACK V. Tallack & Broekema, [1927] P. 
211 ; 06 L. J. K. B. 117 ; 137 L. T. 487 ; 43 
T. L. B. 467 ; 71 Sol. Jo. 521. 

AnnoiaHon : — As to (1) Refd. Slioarn r. Shcarn 143 

L. T. 772. 

5543. Add* Annotation : — Generally, Refd. Tallack 
V* Tallack & Broekema, [1927] P. 211. 

5543a. , Petition for settlement — Service — Out of 
jurisdiction.] — Tallack v. Tallack & Biioe- 
KEMA, No. 5542a, ante* 

5543b. Appearance to — Practice.] — Taliack 

V. Taijack & Broekema, No. 5542a, ante. 

5543c. Effect of — Whether submission 

to jurisdiction.] — Tallack v. Tallack & 
Broekema, No. 5542a, ante. 

5549. Add* Annotations : — As to (1) Consd. Janion 
V. Janion (1926), [1929] P. 237, n. Refd. Har- 
greaves V. Hargreaves, [1926] P. 42 ; Melvill v. 
MelviU & Woodward, [1930] P. 159. As to (2) 
Refd. Jag 'er v* dagger, [1926] P. 93. 

5551. Add* An ioiation : — Consd. Bosworthick r. 
Bosworthick (1926), 95 L. J. P. 171. 

5576. Add. Annotation : — Refd. Tallack v* Tallac^k 
& Broekema, [1927] P. 211. 

5579. Add. Annotation : — Refd. Tallack v* Tallack 
& Broekema, [1027] P. 211. 

5582. Add* Annoiaiioji : — ^Refd. Fanshawe v* Fan- 
shawe, [1927] P. 238. 

5583a. .]— After a decree niM for dissolution 

of marriage the ct. has no jur^sdicUon under 
Jud. (Consolidation) Act, 1925 (c. i''~^>), n* 192, 
to entcHain any application for on ;‘ 2 iquiry 
into, & variation of, settlements inti I eTber 
the decree has been made absolute. — Gilbert 
V* Gilbert & Boucher, [1928] P. 1 ; 90 
L. J. P. 137 ; 137 L. T. 019 ; 43 T. L. B. 
589 ; 71 Sol. Jo. 582, C. A. 

5588. Add* Annotation : — N.F. Webster v. Webster 
& Williamson, [1920] P. 198. 

5588a. .] — Although there is the fullest 

power to vary settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
wter dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife & future children.-— 
Webster v* Webster ^ Williamson, [1926] 
P. 198 ; 95 L. J. P. 97 ; 135 L. T. 670. 

Diitd. Scolllck v* Sc«Jlick, [1927] P. 206. 

55531 ), .] — In varying a settlement the 

ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 192, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concurrently with the 
creation of a fresh power of appointment 
enabling children of a second mamage to 
share a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the settlement, & although its 


creation may eventually involve some pecuni- 
ai*y saciilice on the part of the child of the 
fii*st'mai'riage. — Suoluck v* Scollick, [1927] 
P. 205 ; 96 L. J. P. 96 ; 137 L. T. 485 ; 71 
Sol. Jo. 584. 

5596. Add* Annotation: — Refd. Bosworthick v* 
Bosworthick, [1926] P. 159. 

5596a. .] — Held : the settlements ought not 

to bo varied beyond what was necessary for 
the beneht of the injmed wife & her child. — 
PRINSEP V* I^NSEP, [1930] P, 36 ; 99 

L. J. P. 35 ; 112 L. T. 172 ; 46 T. L. B. 29, 
0. A. 

Antwiaium : — Refd. Alston v. Alston, [1929] P. 311. 

5599. Add. AnnoiaHon : — to (2) Refd. Webster 

- t). Webster & Williamson, [1926] P. 198. 

5600. Add. Annotation : — Refd. Webster v* Web- 
ster Williamson, [1926] P. 198. 

5603. Add. Annotation : — Dlstd. Webb v. Webb, 
[1929] P. 159. 

5619. Add. Annotation :-“Refd. Melvill v* Melvill 
Woodward, [1930] P. 159. 

5622. Add* Ayinotaf ion : — Refd. Bosworthick v. 
Bosworthick, 11926] P. 169. 

5623. Add. Ayinotation : — Refd. Bosworthick v* 
Bosworthick, (1927] P. 64. 

5623a. Bond to secure annuity— Appointment 

of annuity.] — A i> 08 t-nuptial provision for 
his life iiiade by a wife for her husband by a 
bond, or by the exorcise of her power of 
appointment, giving him an annuity for his 
life expectant \ipon her death, are post- 
nuptial sottlements within Matrimonial 
Causes Act, 1859 (c. 6!), s. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, & give 
rise on the dissoliitiun of the marriage tt^ the 
power of tfie ct. to vary the settlements. — 
Bosworthick v. BofswoRTHicK, [1927] P. 
64 ; 95 L. J. P. 171; 136 L. T. 211 ; 42 T. L. B. 
719 ; 70 Bol. Jo. 857, C. A. 

AnnoUilion .** Apprvd. Melvill v. MwlvJIl 8c Woodward, [193U] 
U>9. 

5623b. Life policy — Contingent Interest in 

policy money.] — A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nui)tial settlement, &; after 
divorce the ct. 1)08 power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with relorcnce to the application of 
the policy money. — Guijbenkian v* Gul- 
BENKIAN, [1927] P. 237 ; 96 L. J. P. 53; 
136 L. T. 800 ; 43 T. L. B. 267 ; 71 Bol. Jo. 
311. 

5624a. Settlement not made In contemplation 

of marriage.] — The exi)ression “ ante-nujitial 
or post-nuptial settlements,” in Jud. (Con- 
solidation) Act, 192.5 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of tlie decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband. — 
Hargreaves v* HarijIREAveb, [1926] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 543 ; 42 T. L. B. 
252. 

Annotati(m : — Oonsd. MelvlU v. Melvill & Woodward, [1930] 
P. 160. 

5624b. Settlement made by wife after com- 

mencement of divorce proceedings by hus- 
band — Subsequent marriage with eo-respon- 
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4«xit«] — r^. wife after her htisbaiid had 
died a petition seeking dissolntion of bis 
marriage with her on the ground of her 
adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the nu^urriage settlement of her parents, 
Sc settled them on herself for life with 
remainder to all or any of her children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or marry, reserving 
a general power of appointment by will in 
default of any surviving children further 
reserving a power of appointment both of 
capital Sc income in favour of any surviving 
husband. After decree absolute she executed 
a deed poll, declaring that her income under 
the settlement should be for her separate use 
without power of anticipation. Shortly 
after the execution of the deed poll she i 
intermarried with co-resp. in the suit : — | 
Held : the settlement was a “ post-nuptial j 
settlement ** made on the parties whose 
marriage was “ the subject of the decree,” ! 
& was therefore within the definition in 
Supreme Coiirt of Judicature (Consolidation)- 
Act, 1925 (c. 49), s. 192, of the class of 
instrument with which the ct. had power to 
deal under the sect. — Mklviix v. Mklvill Sc 
Woodward, [1930] P. 169 ; 99 L. J. P. 66 ; 

• 143 L. T. 206 ; 46 T. I.. R. 327 ; 74 Sol. Jo. 

233, C. A. 

5625a. Questions for consideration.] — Janion 

V. Janion (1926), [1929] P. 287, n. ; 98 
L. J. P. lll,n. ; 141 L. T. 226, n. ; 46 
T. L. R. 381, n. 

Annotationfi : — FoUd. Prinsep r. Prinsep, [19291' P. 226. 

Oonsd. Alfiton v. Aktou, [1929] 1*. 311. 

5625b. .] — (i) In deciding whether a 

settlement comes within the meaning of 
” post-nuptial settlement ” on the parties 
wftbin the purview of Jud. Act, 1926 (c. 49), i 
8. 192, the material question is whether the j 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the clmracter of wife or upon both in the 
character of husband & wife. Mere form is 
immaterial. The settlement may be one in 
the strictest sense or it may be, for instance, 
a covenant to pay by one spouse to the 
other or by a third party to a spouse. What 
is materi^ is that the settlement should 
provide financial benefit for one or other or 
noth of the spouses as spouses & with reference 
to their married state, (2) In dealing with 
a setileniont under the powers conJPerred 
by sect. 192 the ct. wiU not be fettered in its 
application of the settled funds by remote Sc 
contingent interests therein of volunteers. — 
Prinsep v. Prinsep, [1929] P. 226 ; 98 
L. J. P. 105 ; 141 L. T. 220 ; 45 T. L. R. 
376 ; 73 Sol. Jo, 429 ; subsequent proceedings, 
[1929] P. 265 ; varied, 46 T. L. R. 29, C. A. 

AnnMation : — <o (I) Oonfd. MclvlU v. Melvill & Woodward, 

11930J P.169. 

5629. Add, Annotation: — As to (1) FoUd. Bos* 
worthiok v. Bosworthick (1926), 96 Xi« J. P. i 
171, I 

5680. Add, Annotaiions : — ^Refd. Webster v. Web- 
ster (1926), 136 L. T, 670; SooUlck v. SoolUck 
(1927), 96 L. J. P. 96; Melvill v. Melvill & 
Woodward, [1930] P. 169. 

5643. Add* Annotation: — As to (1) Coiisd. Hyman 
V. Hyman, [1929] A. C. 601. 


5650. Add* Annotationg Webster v. Web- 

ster Sc Williamson, [1926] P. 198 ; ScoUick v. 
Scollick, [19271 P. 206. 

5658. Add, Annotation: — Hefd. Webster v. Web- 
ster Sc Williamson, [1926] P. 198. 

5674. Add. AnnoiaHon : — Generally, Refd. Tidlack 
V. Tallack Sc Broekema, [1927] P. 211. 

5680a. Ajlexandbr v. 

Alexander (1929), 46 T. L. R. 193 ; 78 Sol. 
Jo. 127. 

6680b. Power In favour of after-taken 

spouse St Issue of sdeond marriage — ^Accelera- 
tion — ^Notwithstanding benefit to guilty party.] 

— The operation of a power in a marriage 
settlement for the resettlement of the truirt 
funds of a surviving party to the marriage 
upon his or her after-taken spouse Sc the 
children or issue of his or her subsequent 
marriage may be accelerated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
Sc daring the lifetime of the other party. 
By varying the settlement accordingly the 
ct. may effect this acceleration for the 
benefit not merely of an innocent party but 
also for that of a guilty spouse on the basis 
(inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
Sc conditions of the acceleration. — ^A lston v. 
Alston, [1929] P. 311 ; 98 L. J. P. 165 ; 141 
L. T. 642 ; 45 T. L. R. 642 ; 73 Sol. Jo. 544. 

5686. %dd. Annotation: — ^Dlstd. Webb v, Webb, 
[1929] P. 169. 

5688. Add, Annotation: — Consd. Webb v. Webb, 
[1929] P. 169. 

5688a. .] — ^By a marriage settle- 

ment the settled fund of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus Sc subject thereto for 
her next of kin absolutely Sc if the wife sur- 
vived, for her absolutelv. The ct. ex- 
tinguished the interest of the husband in his 
wife's fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extio^ish their 
interest. — ^W ebb r. Webb, [1929] P. 169 ; 
98 L. J. P. 72 ; 140 L. T. 692 ; 46 T. L. R. 
228 ; 73 Sol. Jo. 174. 

5691. Add, Annoiaiion: — Dlstd. Webb v. Webb, 
[1929] P. 169. 

5700. Add, Annotation : — Refd. Bosworthick v, 
Bosworthick, [1927] P. 64. 

5718a. Interests of volunteers.] — ^Prinsep v, 

Prinsep, No. 5d25b, ante. 

5730a. .] — ^Tatlob v, Taylor (1926), 

161 L. T. Jo. 236. 

5752. Add* AnnotaifUm: — Refd. Jogger v. Jogger, 
[1926] P. 93. 

5760a. Hearing In camera — Wketkw ordered — 
Questton involving legittmaey.] — Bobebtson 
V. Robertson Sc Butt, Be Issue, Robertson 
V. Robertson (1928), 72 Sol. Jo. 585. 

5760b. Jurisdiction of registrar— To Inquire Into 
matters antecedent to decree absolute.]— 
Where a wife had obtained a decree absolute 
of divorce Sc on h^ petition for varialion of 
settlements the reap, raised the plea that it 
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had been a collusive divorce, the registrar 
held that ho could not inquire into such 
matters nor accept evidence thereon : — 
Held : on submission of the registrar’s report 
to the president, the registrar liad no juris- 
diction to investigate those matters ante- 
cedent to the decree absolute. — M oeuiss v. 
MoekiSS (1930), 143 L. T, 770, 

5766. Add, AnnotcUion : — FoUd. Gilbert v. Gilbert 
& Boucher (1027), 43 T. L. R. 689. 

o770. Add, Annotation : — ^Refd. Boswo^ick t?. 
Bosworthick (1926), 136 L. T. 211. 

5778a. .] — Davies v. Davies 

(1929), 73 Sol. Jo. 669. 

5781a* Child boni before marriage.] — In a divorce 
suit, to which only the husband &; wife were 
arties: — Held: an order giving to the 
usband custody of the child of the parties 
bom before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act, 1926 
(c. 60). — Bednall V, Bednall &; Sinvus- 
SAWA, [1927] P. 226 ; 96 L. J. P. 160 ; 137 
L. T. 682 ; 43 T. L. R. 599 ; 71 Sol. Jo. 463. 

AwfUitaHona: — FoUd. Green v. Green, [1929J P. 101. Reid. 
Jonee t. Jones (19 :j9), 98 L. J. P. 74. 

5781b. .] — The ct. has no jurisdiction to make 

an order for custody in divorce proceedings, 
in the case of a child of the parties who was 
bom before their marriage « had not been 
declared legitimate, in accordance with 
Leritimacy Act, 1926 (c. 60). The word 
** children ” in Jud. (Consolidation) Act, 
1925 (c. 49), s. 193, means lemtlmate children. 

Petitioner was ^ven the carv; control ” 
of the child by a direction of the ct,, niade 
under the general Jurisdiction of tii j High 
Ct. in respect of infants. — G reen v, Gkkkn, 
[1929] P. 101 ; 98 L. J. P. 68 ; 140 L. T. 9.3 ; 
8ub nom. G. v. G., 45 T. L. R. 7 ; 73 Sol. Jo. 
111. 

Annotaiionfi : — Folld. Jonofl w. Jones (1929), 98 L. J. P. 74, 
Reid. He CarroU ( J . M.). f 1 93 1 ] 1 K . P. :U 7. 

5781c. S, P, Jones v. Jones (1929), 98 L. J. P. 
74; 140 L. T. 647; 45 T. L. R. 292; 73 
Sol. Jo. 192. 

5781d. Adopted child.] — The decision in Jonea 

V. Jones, No. 6781c, &; Green v. Green, No. 


6781b, whereby the ct. is debarred from 
pronouncing, in a matrimonial cause, an 
«*raor for custody of a child of the parties 
bom before wedlock, does nob apply to an 
adopted child, & in tliis undefended nullity 
suit the wife petitioner was granted an ordei* 
for the custody of a child adopted by the 
parties after the ceremony of marriage. — 
Martin (otherwise Crawhey) v. Martin 
(1930), 142 L. T. 660 ; 46 T. L. R. 267 ; 74 
Sol. .To. 216. 

5781e. To vary order of magistrate made under 
Guardianship of Infants Acts.T^ViooN v, 
ViGON ^ Kuttnbr, [1029] P. 246 ; 09 
L. J. P. 0; 141 L. T. 293 ; 03 J. P. 112, n., 
(1 A. ; subsequent proceedings, 99 L. J. P. 9. 

5781f. .] — ViGON V. ViGON Sn Kuttnbr (1929), 

99 L. J. P. 9; 141 L. T. 610 ; 46 T. L. R. 
641 ; 93 J. P. Jo. 624 ; 27 L. G. R. 766 ; 
previous proceedings, [1929] P. 246, C, A. 

5792a. Father’s disobedience to decree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.- W. e. W., [1026] P. Ill; 96 
L. J. P. 66 ; 135 L. T. 383 ; 42 T. L. R. 470. 

5802a. Discharge of Inchoate order.] — ^Vigon 

V. ViGON & Ku'rrNER, [1929] P. 246 ; 09 
L. ,T. P. 0; 141 L. T. 293 ; 03 J. P. 112, n., 
0. A. ; suhsequent proceedings, 99 L. J. P. 9. 

5821a. Applications for special payments - -Pro- 
cedure.] — ^After a final decree of dissolution 
of marriage, although orders for tlie custody 
& maintenance of tlie children of the dissolved 
marriage have been made & remain in 
existence, the ct. has jurisdiction, under 
Supreme Court of Judicature (Consolidation) 
Act, 1926 (c. 40), 8. 193 (1), to entertain 
applications for special payments, additional 
to tliose already ordered, in respect of the 
children. The propc?r procedure is for the 
person having the custody of the children 
to proceed by way of judge’s summons 
under Matrimonial Causes Rules, 1924, r. 74 a. 
— Eyre v. Eyre (1930), 99 L. J. P. 64 ; 142 
I.. T. 660 ; 46 T. L. R. 268 ; 74 Hoi. Jo. 466. 


PART XIU. SECT. 22, SUB-SECT. 6. 

A. (a). 

•a. Children removed from juris- 
dieHonr-^der valid according to law 
of place of residence ,] — Where the hus- 
band is domiciled in Alberta at the time 
an action for divorce is begiin, the 
Supreme Ct. of Alberta has iurisdiction 
In such action to make an order award- 
ing the custody of the children to the 
mother, even though they have been 
removed by the father to a foreign 
State & are residing therein at the 
time of the appln. for the order t & will 
where the mmts warrant it make such 
an order provided It appears that 
under the laws of said State the order 
will be recognised ae valid by the ots. 
thmof.— Goforth u. Goforth, [1929] 
1 D. L. R. 58 ; [1928] 3 W. W. R. 483. 
— €AH. 

PART Xni. SECT. 22, SUB-SECT. 6.— 

A. (b). 

•h. CMUv tcUe.!— Although in a 
bnebemd^ action for divoroe he wae 
found entitled to a decree on the ground 
of adnltfiiT, the wile was, in view of all 
the chNsiiinstanoee, given the enstody 
of the tthtMr mi & maintenance tor them 
8 ; beraelf dam soHa et casta viaoetU,— 


Lillie v. Lillie, [1926] 1 D. L. R. 
866 ; [19261 1 W. W. K. 298 ; 20 

Biuk. L. R. 442.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 6.— 
.A, (0). 

6791 1. Intefisla of children — 
parents .] — A wife obtained a decree of 
divoroe for adultery in an action which 
also contained a conolusloii for the 
custody of the two pupil children of the 
marriage. The Lord Ordinary, regard- 
ing tbo question solely from the point 
of view of the children ’e woilarer 
awarded the custody to the father ; — 
Held: (1) <Jiiardlan8liip of Infants Act, 
1925 (c. 45), 8. 1, recognised 6c pro- 
ceeded upon the existence of rights & 
preferences in the spouses to the cus- 
tody of their children, 6t its effect was 
not to abolish those tights & pre- 
ferences, but to provide that thc}y 
should not be enforced If the result 
would bo adverse to the ohlldren's 
welfare ; (2) the wife, as innocent 

spouse, had a primary claim to the 
cwtodT of the ohUdren; (3) on the 
facts she was, from the point of view 
of the children's welfare, as suitable 
a guardian as the father. — Huiix v. 
Hums, [1926] 8. 0. 1009.— SOOT. 
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PART XIII. SECT. 22, SUB-SECT. 6.— 
B. 

p I, .] - AdiilteiT by a wife 

ought not to be regarded for oli time 
& under all clrcumstaiices ns sufficient 
to (llsentltle her tc aot^ess to or even 
to the custody of the chlldroTi. The ct. 
will have regard to the particular oir- 
ouinstaneoH of each case, always bear- 
ing In mind that the benefit & the 
inu)rOHt of the infant is the puramoimt 
consideration. — JJoltox v. Bolton, 
11928] N. Z. L. R. 473.— N.Z. 

PART XIII. SECT. 23. SUB-SECT. 8.— 
A. 

0 i. .] — An order for interim ali- 

mony may be enforced by execution. — 
MoCLUggy V. MoClubkt. [1925] 2 
W. W. H. 649.--CAN. 

PART XIII. SECT. 23, SUB-SECT. 8.— 
B. (a). 

6913 1 . Jtehtors (Ireland) 

Act, 1872 (c. .')7).1'-R«8p. was ordered 
to pay to petitioner, alimony pemiente 
lite, payments to be made weekly. 
Petitioner bronght a summons for an 
order that deft, should be committed 
to prison for failing to pay such weekly 
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6927* Add* Aniwtation : — Consd. Cotton v. Hcyl, 
[1930] 1 Ch. 610. 

6957a. — ^Process of sequestration in 

the Divorce Ct. is governed by Matrimonial 
Oaufies Rules, 1924, r. 79 (a), & not by 
R. 8. 0., Ord, 43, r. 6. According to the 
former a writ of sequestration is a remedy 
for non-payment of a sum of money at the 
time appointed, & is appropriate to the case 
of non-payment of an instalment of alimony. 
If it is contended that the issue of the writ 
would be futile or unreasonable by reason of 
the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact. — Capron v, Capron, 
[1927] P. 243 ; 96 L. J. P. 161 ; 137 L. T. 
668 ; 43 T. L. R. 667 ; 71 Sol. Jo. 711. 

5959. After this case add 

.] — SeCt also, Execution, Vol. XXI., 

p. 594, Nos. 1761-1758.” 

5968. Add. Annotations: — As to (1) Refd. Allison 
V. Allison, [1927] P. 308 ; Burrowes v, Bur- 
rowes (1929), 141 L. T. 201. 

5980. Add. Annotation : — Consd. Burrowes v. 
Burrowes (1929), 141 L. T. 201. 

5993. Add, Annotation : — Retd. Fanshawe v. Fap- 
shawe, [1927] P. 238. 

5995a. Restraint from receipt of dividends — 

Until payment of costs.] — A wife was granted 
a decree of judicial separation on the ground 
of her husband’s cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & her four ciuldren was made at 
the rate of £960 a year. The husband had 
capital of at least £40,000. When each 
instalment of alimony became due he adopted 
an attitude of passive resistance, & on three 
successive occasions she secured payment 
only by execution on her husband’s house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the payment of a montlily instalment 
accrued due. Therefore she applied for an 
order to secure, under the control of the ct. 
or of a receiver, sufficient of the husband’s 
capital from which payments of the monthly 
instalments could be made to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the relief asked for. 
The summons must be dismissed, but the 
husband would pay the wife’s costs : — Held : 
under the law as it now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments &; had 
expressed an intention to disobey the order 
for alimony as regards future payments, the 
ct , while not overstepping the proper 
limitations with regard to future payments, 
would make an order restraining him from 
receiving any dividends in respect of invest- 


ments to the extent of £395 16a. 8d., being 
the amoimt of the arrears of alimony & costs, 
directing that the solr. of resp. should receive 
the dividends & pay the same to the 
petitioner, &> would give liberty to apply in 
chambers in regard to future arrears. — Bur- 
BOWBS V. Burrowes (1929), 141 L. T. 201; 
45 T. L. R. 401, 0. A.; reversing S. C. svd) 
nom. B. V. B., 73 Sol. Jo. 334. 

5995b. Until payment of alimony.] — 

Burrowes v, Burrowes, No. 5996a, ante, 

6005. Add. Annotation : — Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

6006. Add. Annotation : — Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

6006a. ^.] — The ct. will interfere by way 

of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite, when 
the amount of the latter has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — Fan'shawe v. Fanshawe, 
[1927] P. 238 ; 96 L. J. P. 133 ; 137 L. T. 
496 ; 43 T. L. R. 666 ; 71 Sol. Jo. 762. 

6011. Add, Annotation : — Refd. Fanshawe v, Fan- 
shawe, [1927] P. 238. 

6012a. .] — Fanshawe v. Fanshawe, No. 

6006a, ante. 

6026a. .] — Petitioner, in 1919, went 

through a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married to A. on 
Dec. 26, 1903, wdiich marriage was still 
subsisting. The ct. j>ronounced a decree 
nisi of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month. — Osborn v. Osborn 
(otherwise Ivil) (1026), 70 Sol. Jo, 388. 

6042a. Application for substitution of alterna- 

tive decree — Judicial separation.] — Circum- 
stances in which such application was granted. 
— Rocii V. Roch (1926), 161 L. T. Jo. 395. 

6066a. Marriage annulled for incapacity.] — 

A final decree annulling a maniage on the 
ground of the incapacity of one of the 
parties to it to consummate it lias retro- 
spective operation, so that the effect of the 
decree amounts to a declaration that there is 
no marriage. The contract of marriage may 
be impeached & declared null & void U there 
was incapacity to implement it, notwith- 
standing that in certain cases the right to 
complain to the ct. may be lost by reason of 
the conduct of the party complaining. — 
Newbould V. A.-G., [1931] P. 75; 100 

L. J. P. 64; 144L. T. 728; 47 T. L. R. 297 ; 
75 Sol. Jo. 174. 


instaluw^ats ; payment of ali- 

mony pendente lite oAn bo onforcod 
by Imprisonment imtlcr Debtors 
(Ireland) Act, 1872, s. 0, & suoh im- 
prisonment oon bo awarded, in one 
order, in respect of default in pasonent 
of more than one instalment. — T ees 
V. Tees, (19801 N. I. 15C.~-IR. 

PART XIIL SECT. 24. SUB-SECT. 1. 

6996 i. As to toheU matters granted — 
Restraint from molestation ,] — Tbo ct. 
bos Inrisdiotion, in an imdoionded suit 
brought by a wife for indioial separation 


or altomatively for cpvorco, to grant 
an injunction restraining resp., until tbo 
hearing of the suit, from molostiug 
petitioner by going to & remaining in 
potitioner’s house. — M ullens v. Mul- 
lens, (19281 V, L. R. 65; (1928J 

Argus D- R. 6.— AUS. 

PART XIXI. SECT. 26. SUB-SECT. 3. 

6053 i, Non-fMyment of 
petitioner — Not tmid ground.] — Held : 
the non-payment of the taxed costs of 
suit was not a sulBclent ground on 
w*hicb to stay the granting of the decree 
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absolute. — M olloy v. Mouloy & 
Buna, (1929) S. A. S. It. 80.— AUS. 

PART XIII. SECT. 25, SUB-SECT. 4. 

sd. Decree in undefended divorce 
action — Decree in absence liable to sus- 
pension.] — Held: a decree in an un- 
defended action of divorce, was a 
decree in absence to which Ct. of 
Session (No. 1) Act, 183$, s. 5, applied, 
& it was, therefore, competent to bring 
a suspension of snob decree. — C un- 
NTNQHAM V. CUNXIKaHAJI, [1928] S. C. 
(Ct. of Sees.) 790.— SCOT. 
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6081a. .] — R. V, Lbreschb (1887), 56 

L. J. M. C, 135 ; 35 W. R. 806, D. C. 

6085a. Only one Justice present throughout hearing 
— Validity of proceedings.] — On the hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1925, for a maintenance 
order, on the ground of her husband’s wilful 
neglect to provide her with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 
the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband : — Held : the pro- 
ceedings were rendered null & void by there 
being present throughout only one justice, & 
the matter must go back to the justices. — 
Lewis v, Lewis (1928), 92 J. P. 88 ; 72 Sol. Jo. 
869 ; 26 L. G. R. 323. 

6085b. Power to make applicant elect — Summons 
containing several grounds of complaint.] — 

Where a summons under Summary Juris- 
diction (Separation Sc Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, noa-cohabitation, Sc custody, con- 
tained tw<.> of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance Sc persistent cruelty, 
either of which, if established, would justify 
such an order being made, the justices have 
no right to put appct. to her election upon 
which ground only she will proceed. Both 
must be disposed of. — Tyrrell v. Tyrrell 
(1028), 138 L. T. 624; 92 J . P. 45; 2.6 
L. G. R. 188 ; 28 Cox, 0. C. 485, D. C. 

6088. Add, Annotation : — Refd. Diggins v. Digging 
(1926), 43 T. L. R. 37. 

6004a. Traveller — Wife Uvlf.'.-r with 

mother by consent.] — A wife, whoso hueband 
was a traveller, by the tacit consent of bo^ih 
of them, lived with her mother. At the hear- 
ing of her summons on which s!ic was granted 
a maintenance order on the ground of her 
husband’s desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & tliat for the six weeks pre- 
ceding the issue of the summons such money 
had in fact exceeded the 15 . 9 . a week ordered 
by the justices. Marital relationship had 


also taken place shortly before the issue of 
the summons. On an appectl by the husband 
against the order : — Held : there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should live with lier mother, & the 
justices were wrong in making the order 
they did make. — Ghaefp r. Graefp (1928), 

93 J. P. 48 ; 27 L. G. R. 6, D. O. 

6098. Add, Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 410. 

6099a. Occupation of separate rooms.] — 

A wife who continued to live in the same 
house as her husband & to take meals with 
him, applied for a summons for alleged 
desertion on the grounds that he treated her 
as nothing more than a servant, aSc insisted 
on their having separate rooms, & had refused 
to cohabit with her. The summons was dis- 
missed : — Held: the justices had rightly 
dismissed the summons. — Stevenk v, Stevens 
(1929), 93 J. P. 120 ; 27 h, 0. R. 362, D. C. 

6099b. — " - .] — Tobin Tobin (1930), 

94 J. P. Jo. .303. 

6108a. — -Burhow v, 

Buhuow (1030), M3 L. T. 679 ; 94 J. P. 225 ; 
28 L. 0. n. 483, D. C. 

6109a. - — - - - — Mekic v. Meek 

(1930), 94 56; 29 Cox, C. 0. 170, 

D. C. 

6124a. Termination of separation agreement — 

On bankruptcy of husband.] Dewe v. Dewe, 
Snowdon v, Hnoavdon, No. 595a, ante, 

6124b. Failure to continue payments under 

separation agreement.) —By an agreement of 
separation a husband undertook t/O x>ay his 
wife lls. Od. a week by way of maintenance, 
Sc the wife undertook tliat she would not by 
any means whatsoov(jr endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17.9. Qd. a week. On the husband failing 
tf) continue paynn.‘nts under the .agreement, 
the wife took out a summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an oixh^r against lu^r 
luishand, on tlie ground that he had wilfully 
negliicted to reasonahhi maintenance 

for her Sc her infant child. The justices 


PART XIII. SECT. 27, SUB-SECT. 2. - 

B. 

6098 i. Rcfuml to cokalnt—yiflcr 

temporary eejmruJum .] — A hasbaiul tc 
wife a^rreod to separate immcdiatelj' 
after their marriage until the husbatul, 
a con8t4iblc in the Royal Ulster 
Coiwtttbulary. bad sufficient length of 
Borvice to ponnlt hJra to euppoit his 
wife. When the agreciiicnt expired 
the husband refused to cohabit with 
hie wife & refused & neglected to 
maintain her : — Held : the hushaji<i 
had deserted the wife. — Timonev v. 
'nMONEY, [102C] N. 70,— IB. 

k I. .1 — In order to give 

a xnagistrato juiisdletion tt> Issue a 
summons & make an order under 
sect. 26 (2) of Domestio^Itelatlons Act, 
1927, against a husband who has 
deserted his wife, the magistrate must 
be applied to by the wife & must ho 
“ satisfied that her husband, being 
able wholly or In part to maintain his 
wife Sc family, has wilfully neglected 
so to do ” ; & ho cannot be held to bo 
80 satisfied unless be has given a Judicial 
consideTation to evidence in support of 
that fact. A mere plea of guilty by 
the husband cannot be considered an 
admission of the dlflorent facts required 


I to he found. Qu. : wliethe.r Pari. IV\ 

I of said Act in coubtitutlouaHy valid. 

! UO.SKIW1CII V. IlliHKIWK’K, llJi.'ill 1 

! w. w. It. :i d. j.. h. 7h6. - 

j CAN. 

; 1 i. .] — Deserted Wives’ Main- 

tenance Act, JL S. S., 1920, K. 2 (2), is 
not exclusive on tliC question us to 
wliether a wife has been deserted 
witliin the meaning of the Act ; but 
it i.4 possible for a wife living apart 
from her hu.sband to be a marrletl 
Wf)man deserted by her husband,” 

I although the living apart Is not duo 
i to the husband's legwl cruelty or to his 
i n<?glect or refusal to supply her with 
j necOBsaries. If the husband witliout 
I being legally cruel has left her & gone 
to live elsewhere she Is a deserted wife ; 
i she also is a deserted wife If he, without 
( iKjlng guilty of such cnicity, has 
i ordered her out of the house where ho 
I continued to reside. — B ciiwah v, 

! .Scnw'.vB (.Vask.), 11929] 3 W. W. it. 

; 188.— CAN. 

I e 

i PART XIII. SECT. 27. SUB-SECT. 2.— 

i 

6121 i. PerttisAettl criteUy — Whul 
i amouTUa to.]— -A husband who refleote<l 
1 on his wife’s chastity Sc questioned < 
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I thci palernity of tlieh' child, displayed 
IndifTeronco to hor physlciiil welfare, 
threatened to pot her out of tho house 
Sc t/O do her [>o<Uly harm & actually 
assaulixid her, aitiuuigh not severely, 
i on two isolated oex^asions : — neld : 

guilty of porslstf'itr. onielty. — M cKirh- 
I .NAN V. MoKiBHNAN, 11926] 1 D. h. It. 
i S.’iS; 119261 1 V*\ W. li. 199; 36 
Man. L. U, 4 12.- CAN. 

6121 11. .] “it. V. Gardneii 

fOnt.) (1927), 47 Can. Crim. Caa. 180,— 
CAN. 

I 6121 lii. .j— An order 

! under Wives’ & Children’s Maintenance 
I & i’rotectlon Act, It. 3, M. 1913. o, 200, 
ss. 8, 9, baaed on a finding of ” per- 
sistent cruelty,” upheld. — N eilson v, 
Neilhon, 11928] 2 D.L.R. 776; 11928) 
1 W. W. K. 833 ; 37 Man. L. R 337,— 
CAN. 

•e. IVtuU amounia to cruelty.] — On a 
complaint by a morrie^l woman 
charging cnjcUy & ncgicsit to main- 
tain, evidoDce of violence towards tho 
■wifo to enforoo sexual lutoroourse 
during her periods, Sc of actual sexual 
IntercouxHO then enforced on her la 
admissible. — G ouha v. Qohra, U9261 
S. A. 8. U, 166.— AUS, 
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diamifieed the wimmona, holding their juris- 
diction was ousted by the undertaking of the 
wife, & the proper forum for her claim was 
the county ct. s — Held : as the payments 
under the M;reem6nt had not been main- 
tained by the husband* the justices ‘ had 
jurisdiction* if a case of wilful neglect were 
proved, to make an order, at any rate for an 
amount not exceeding 17a. 6d. .a week. — 
MoCnOBllKNBY V. MoCbbanney (1928), 188 
L. T. 071 ; 92 J. P. U ; 26 L. O. B. 186, 
D. 0. 

Awnotatim Eeld. I]< b v. I1c« (1931), 145 L. T. 71. 

61240. .1 — Flbitcheb v. Fletcher (1928), 92 

J. P. 94 ; 26 L. G. R. 398. D. O. 

6124d. Must be neglect amounting to mis- 

conduct.] — ^Before an order for maintenance 
can be made by justices on the ground of 
, wilful neglect to maintain, the husband must 
be proved to have been guilty of such Wilful 
ne^ect as amoimted to misconduct. — Jones 
V. Jones (1929), 142 L. T. 168; 40 T. L. B. 
33 ; 04 J. P. 81 ; 27 L. G. K. 771 ; 29 
Cox, C. C. 33, D. 0. 

6124e. Wife required to live with mother- 

in-law.]— Millichamp V, Millichamp (1931), 
06 J. P. 207 ; 76 Sol. Jo. 814, D. 0. 

6128. After this case add : — 

.] — See, now, Summary Jurisdiction 

(Separation & Maintenance) Act, 1926 (c. 61), 
8. 1 (1) (4). 

6128a. Effect of Summary Jurisdiction (Sepa- 

ration & Maintenance) Act, 1925 (c. 61), 
s. 1 (1) — Neglect of marital, duties by wife.] — 

On this appeal from justices the ct, explained 
the true eliect of the change made by Sum- 
mary Jurisdiction (Separation and Main- 
tenance) Act, 1025 (c. 61), B, 1 (1), in 
sect. 4 of the principal Act of 1896, as not 
provittog that a married woman was entitled 
to maintenance even though she did not carry 
out her maiital obligations. 

The marriage took place twenty-two years 
ago, & there were a number of children. In 
Jan. 1929 the parties separated. Soon after- 
wards the wife summoned the husband for 
desertion, & her summons was dismissed. 
Later, solrs. for the wife wrote to the husband 
that she was willing to live with him again & 
make a fresh start. On Mai*. 27, 1031, she 
summoned him for alleged desertion & wilful 
neglect to maintain her. At the hearing on 
Apr. 2, the justices heard the complaint on 
the basis that it was one for wilful neglect, & 
dismissed the summons. The wife appealed. 
The husband was not represented ; — Held : 
the legislature liad not provided that a 
married woman, who had not committed 
adultery, n^ht in any circumstances what- 
ever be entitled to an order for maintenance. 
The law still took account of the mutual 
character of marital obligations. The jus- 


tices had thought that the wife had renounced 
her wifely duties; but the summons would be 
sent back to them so that they might state 
their precise reasons for their oonelusion.—^ 
Clark v. Clark (1931), 146 L. T. 487 ; 96 
J. P. 170 ; 76 Sol. Jo. 016 ; 29 L. G, B. 669, 
D. O. 

6128b. Effect of separation deed.] — ^Thia was an 
appeal from the decision of a metropolitan 
police magistrate dismissing a summons by 
a wife on the ground of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deed 
which provided for the payment to her by 
the husband of £2 a week. The payment 
fell into arrears, & a judgment agaii^ the 
husband went unsatisfied. In the following 
year the wife entered into a deed by which in 
return for the payment of a lump sum to 
start her in a new life m Canada, both spouses 
covenanted (inter alia) not to petition for 
judicial separation, re^itution of conjugal 
rights, or divorce, & the wife covenanted in 
all respects to support & maintain herself 
& indemnify her husband against all liabilities 
into which she might enter. 

The wife was paid the money & went to 
Canada. 8he had a breakdown A returned 
to England. She summoned her husband 
for wilful neglect, & said that he had become 
substantially better off. The summons was 
dismissed. She appealed ; — Held : there was 
no evidence to show whether or not the 
magistrate had considered himself bound by 
the effect of the separation deeds to dismiss 
the summons. Whether the later deed 
operated as a final release of the husband 
was still an open question. It hod never 
been decided what was the effect on the 
, magistrate’s matrimonial jurisdiction under 
the Summary Jurisdiction Acts of a wife’s 
agreement to waive maintenance. Order 
rescinded, so that the matter might be 
reconsidered by the magistrate, — Burton v. 
Burton (1929), 142 L. T. 165 ; 94 J. P. 32 ; 
29 Cox, 0. 0. 20, D. C. 

6188a. Jurisdiction to make — On summons for 
maintenance.] — Where a wife under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1926, merely asks in her 
summons for an order for maintenance on 
the ground of wilful neglect it is improper 
for justices to decree a separation or make 
an order for the custody of children.~-~SMiTH 
V. Smith (1930), 144 L. T. 156 ; 96 J. P. 17 ; 
47 T. L. 11. 9 ; 74 Sol. Jo. 766 ; 28 L. G. R. 
044 ; 29 Cox, C. C. 187. 

6187a. Rule not applicable 

to wage-earners.] — This was an appe^ from 
a maintenance order granted to a wife by the 
justices on the ground that her husband had 
wilfully neglected to provide reasonable 
maintenance. The husband was earning £3 


PART Xlll. SECT. 27, SUB-SECT. 2.— 

D. 

eilS'l. Cau€i7igio leave dt live €ipart — 
Husband's failure io pay blhwimce 
outing separatum — Or woside Aome,)— 
Applt., the htisbana, had, while 
iutoxloateil, threatened his wlxe, & she 
left home, being in fear of him. Sub- 
sequently she wrote suggesting reoon* 
oilfatlou, but the letters were un- 
answered. The husband contributed 
nothing to her support except a sum 
of lOff. & her tram fare to Adelaide, Sc, 
almost eight months after she him 


left him dehnitely refused to take her 
back or support her. On these facts 
the magietiate granted relief for neglect 
to maintain, hut refused to grant 
relief for desertion on the ground 
mentioned above : — Held : desertion 
should have been found by the special 
magistrate. — M okuax %\ Morgan, 
119273 S. A. S. R. 140.— AUS. • 

PART XIII. SECT. 27, SUB-SECT. 3.— 
C. <a). 

•f. VariaUon of order of Children's 
Qoufi ,} — ^After semoc of a petition for 
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divorce, a magistrate has lurisdlotion 
to vary an order of a ChudrenVi Ot. 
directing the husband to pay main- 
tenance tor the support of his wife, 
either by reducing the amount, by 
suspending the order, or by direoting 
payments under tt to cease altogether. 
-^Exp, HOLDBN <1939), 29 8. It. N. 8. W. 
575 ; 46 N. 8. W. W. N. 194.-— AUS. 

sg. Voider Wives Children's Main- 
iGHance <fr Proieetion Act — Enforce,- 
tneai — Evdfioieney of proof of order.} — 
Hoas V. Boss, 119311 1 W. W. R. 134.— 
CAN. 
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a week. A: the wife, in addition to Uviug rent 
feee as a caretaker of flats, was earning from 
10#, to 16#. a week as a waitress. The 
magistrates made an order that the husband 
^uld pay his wife £1 a week, A the order 
included a non*cohabitation clause. The 
husband appealed i—JETeW : the non-co- 
habitation clause was unwarrantable A 
must be struck out. The ma^strates were 
wen w^anted in their conclusion that there 
was wilful neglect to maintain. The con- 
ventional standard of maintenance in the 
Divorce Ct., one-third of the joint income, 
was not applicable to wage-earners. The 
allowance was reduced to 10s. a week. — 
Jones (A.) v , Jonhs (D. L.) (1020). 142 L. T. 
167; 94. J. P. 30; 27 L. G. K. 768; 20 
Cox, C. C. 30, D. C. 

6144a* .] — Ansell v . Ansell 

(1930), 94 J. P. Jo. 410. D. C. 

6147a. Refusal of wife to live with husband — 
Without good reason — Effect of.] — Under 
Summary Jurisdiction (Married Women) 
Acts, 1896 (c. 39), A 1926 (c. 61), the ct. will 
find great difficulty in granting a wife’s 
application for maintenance where she has 
dii^laimed her proper obligations to her 
husband A has without good cause refused 
to live with him. — Weatheiiley v. 
Weathbbjley (1929), 142 L. T. 163 ; 94 J. P. 
38 ; 46 T. L. R. 28 ; 73 Sol. Jo. 730 ; 28 
L. G. 11. 1 ; 29 Cox, C. C. 22, 1), C. 

6151a. On summons for maintenance.] — 

Smith v. Smith, No, 0133a, ante, 

6161. Add, Annotation: — Consd. Price v. Price 
(1927), 43 T. L. R. 009. 

6164a. .] — A com:>li;Aut by a wife 

against her husband for \^fui neglect to 
maintain her or her infant child reo<! not, 
under Summary Jurisdiction Act, 1848 («% 43), 
8. 11, be brought witliin six months from the 
time when by such neglect lie caused her to 
live separately A apart from him, inasmuch 
as by Summary Jurisdiction (Separation A 
Maintenance) Act, 1925 (c. 61), s. 1 (1), the 
complaint may now be made notwitlistanding 
that the neglect has not caused her to leave 
A live sepamtely A apart from him.— Phicte 
V. Price (1927), 43 T. U. R. 609 ; 71 Sol. Jo. 
432, D. C. 

6177a. Four summonses dismissed - Fifth 

summons on same cause of complaint.] — 

On an appeal by a husband from an order 
directing him to pay Lis wife £1 a week for 
maintenance on tne ground of his desertion, 
it was shown that four previous summonses 
taken out by the wife in the same ct. for 
desertion had been dismissed, A that the 
fresh proceedings disclosed no new facts. 
The o^er was discharged on the ground of 
tea judicata, — ^Waix v, Waix (1930), 94 J. P. 
200; 94 J. P. Jo. 303; 28 h, G. R. 477, 
D. C. 

6179a. r .] — A wife’s right to claim A obtain 

an order for maintenance from a bench of 
justices under Summary J urisdiction (Separa- 
tion A Maintenance) Act, 1926 (c. 51), is not 
necessarily barred by a deed of separation 
which makes an allowance for her mainten- 


ance, but it must depend on the terms of the 
deed whether she is or is not deprived of that 
right. — Digoins v, Dickhnb, [1927] P. 88; 
96 L. J. P. 14 ; 130 D. T. 224; 90 J. P. 208 ; 
43 T. L. R. 37, D. 0. 

Annotation: — ^Refd. MoOreanuoy v. McCreannoy (1928), 133 
L. T. 071. 

6179b, A wife entered into a separation 

deed under which the husband covenanted to 
pay her dum casta during joint lives one- 
third of the joint incomt?s, his income to bo 
ascertained in a prescribed manner A any 
dispute relating thereto to be settled by 
arbitration. After a small sum had been 
paid a disputo arose, A the wife was gronU^d 
a mainteiianco order for £2 a week, on tlie 
ground of wilful neglect to mainttiin. The 
husband appealed on the ground that the 
jurisdiction of the magistrates was barred by 
the deed, but it was field that there was 
nothing in tlie deed to exclude the wife’s 
si-atutory remedy, A the appeal was dis- 
niisscd. — li.KS v. Iles (1931), 146 L. T. 71; 
95 J. P. 136 ; 17 T. L. U.,390 ; 75 8ol. Jo. 
350 ; 29 h, G. U. 537, D. C. 

6180a. — — .] On a wife’s summons for 

maintenance on the ground of porslstc*nt 
cruelty, the only independent corroboration 
of the wife’s chargers ndated to an incid(^nt 
following a qua-rrel, after wiiich wife A 
husband cohabiteii A within a few days, on 
going away for ti. holiday, sin* wrote him on 
affectionatii lettt*r. ’riuj justices inade an 
order for Ofteen shillings a. week, with a non- 
cohabitation elaus(\ ’hie liusband apixiuled : 
appealed : — lit Id : the cheerful ri‘Xuru of the 
wife to co]iabitfitrori A lier afr<H;tionato letUT 
were strong evidence tlmt she did not l(jok 
upon the quarrel incident As cruelty, A there, 
was no evidence of pin’sistent cruelty. Order 
discharged. — (hioDMAN v, Goodman (1931), 
95 J. P. 95 ; 29 L, 0. li, 273, J). C. 

6188a. Power of magistrates — ^To make applicant 
elect — Summons containing several grounds 
of complaint.] — Tyiuieli. v, Tyrrell, No. 
0086b, ante, 

6188b. Husband without legal representative — 
Whether ground for appeal.] — Lksum v, 
Leslie (1930), 94 J. P. Jo. 303. 

6191a. What amounts to — Cross- 

examination of husband.] — Where a wife 
seeks a separation A maintenance order on 
the ground of her husband’s desertion, A 
the only evidence given is that of the husband 
A the wife, then the husband’s evidence in 
cross-examination may be corroboration of 
her evidence so as to justify the justices 
in making an order. — W illiams v. Williams 
(1928), 93 J, P. 32 ; 27 L, G, R. 4, J). C, 

6192a. Statement by probation officer— 

Otherwise than as witness.] — In a case in 
which a wife summoned her liusband for 
desertion the justices adjoui-ned the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resumed hearing be informed the ct., not 
as a witness, that liis efforts had been fruit- 
less, A in the course of his statement expressed 
a favourable view as to the character of the 


PABTlhll. SECT. 27, SUB-SECT. S.— 
C. (b). 

p L jLJter ditxrrcc ,] — Where the 

parents of two legitimate children have 


been divoixjod a ct. ol tnimmary juris- ) the mother, but by an ofUcxT of the 
diction bus no jiirisdl<jtlf*n to make an ■ C/Uiiilren’s HoUef A l*ubJic W olfajw) 
order under Maiuienaiioe Act. 1926, lor j board. — A lukiiman v, Kkmv, 
their znaintenanoe against the father, | 8. A. 8. B. 4. — AUS. 
although the complaint is not laid by i 
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husband. The justices refused to make an 
order, & on the wife’s appeal it was urged 
that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial ; — Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference to any 
observations by the probation officer Sc no 
extraneous evidence should be allowed in 
the Div. Ct. — ^Pbabce v. Pearce (1929), 93 
J. P. 64 ; 27 L. G. R. 304, P. C. 

6217a. Adjourned hearing before diilerent Justices 
— Only one Justice present throughout whole 
hearing — Validity of proeeedlngs.J — Lewis v , 
Lewis, No. 6085a, ante, 

6280a. Attachment of husband’s income — 

Discharge of maintenance order.] — Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
payment of .arrears accrued due down to the 
date of discharge &; obtain an order for the 
attachment of her husband’s income. Such 
an order is not an order “ under this Act *’ 
within Summary Jurisdiction (Married 
Women) Act, 1895, s. 6. — Outbrbridgb v. 
OUTERBBIDGE, [1927] 1 K. B. 368; 96 L. J. 
K B. 74; 136 L. T. 303; 90 J. P. 204 ; 43 
T. L. B. 33 ; 70 Sol. Jo. 1113; 28 Cox, O. 0. 
281, D. 0. 

6233a. Made In Do ninlon — Maintenance 

Orders (Facilities for Enforcement) Act, 1920 
(c. 83).] — A married woman obtained in a 
police ct. in Australia a maintenance order 
against her husband ordering liim to pay 
£6 10s. per wt^ek for her & her child’s mainten- 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to conlirm 
that order as against her husband who was 
resident in England. Upon that application 
no evidence was subnutted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10«. per week, 
i.e,, £2 for tlie married woman & 10s. for the 
child, in lieu of £6 lOs. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of sunmiary jurisdiction under Sunimar^-^ 
Jurisdiction (Married Women) Act, 1895 
(c. 30 ) : — Held : (1 ) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in bolding 
that in dealing with an order under tlie above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders mode under the above Act of 1805. 


(3) The expression ** Summary Jurisdiction 
Acts ” in sect. 7 of the above Act of 1920 
does not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avoby, 
J.). — ^Peagbam V, Peaobam, [1926] 2 K. B. 
166 ; 95 L. J. K. B. 819 ; 136 L. T. 48 ; 90 
J. P. 136 ; 42 T. L. B. 530 ; 70 Sol. Jo. 
670 ; 28 Cox, 0. C. 213, D. C. 

6236. After this case add See, now, Criminal 
Justice Administration Act, 1914 (c. 58), 
s. 32 (1).” 

6241a. After this case add “ s .] — 

See, now. Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), s. 2 (2).” 

6242. Add, Annotation : — ^Distd. Pastre v, Pastre, 
[1930] P. 80. 

6242a. By consent of parties.] — E bert 

V, Ebert (1930), 94 J. P. Jo. 56. 

6242b. Effect of — On right to recover arrears 

of maintenance.] — Outebbbidge v . Outer- 
bridge, No. G230a, ante, 

6250. "Add. Annotations: — As to {!) Apld. Outer- 
bridge V, Outerbridgo (1926), 90 J. P. 204. 
Refd. Poagram v, Peagram, [1926] 2 K. B. 
165. 

6250a. Necessity for strict 

proof.] — In this case justices refused to dis- 
charge a maintenance order which they had 
made on the ground of the husband’s cruelty. 
The husband had applied for discharge of 
the order on the ground that since the order 
the wife had committed adultery. The 
justices found that the husband conduced to 
his wife’s adultery by his failure to keep up 
I>ayments imder the order, & refused to 
discharge it. The husband appealed : — 
Held : the justices w ere not wai'ranted on 
the facts in finding conduct conducing, 
which must be strictly proved & must be 
the direct cause of the adultery. Appeal 
allowed original order discharged. — 
Norris v, Norris (1930), 94 J. P. 79 ; 28 
L. G. R. 137. 

6250b. .] — Observations upon the 

administration of tlie jurisdiction conferred 
on justices by Summary Jurisdiction (Married 
Women) Act, 1895 (c. 39), s. 7, as amended 
by Summary .lurisdiction (Separation & 
Maintenance) Act, 1925 (c. 51), s. 2, to dis- 
charge a maintenance order on proof of the 
wife’s adultery. — Broadbent v. Broadbent 
(1927), 43 T. L. R. 186, D. C. 

6250c. Time for application.] — 

A complaint under Summary Jurisdiction 
(Married Women) Act, 1896 (c. 39), s. 7, that 
a married woman has committed adultery, 
is subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1848 
(c. 43), s. 11. 


^ PART XI n. SECT. 27, SUB-SECT. 6.- 
D, (b). 

0 i. Under Maintemince Orders 

iFacUities for EnforcemetU) Act, 11)23.] 
— A mainUmaiioe order wtis made 
against one C. Jn England In 11)08. A 
copy of Uio order, whloli was certlflerl 
as a true copy by ii peivon do- 
scrlbod as ** clerk to the justices/’ 
was registered in N.S.W. iu 1929. I’ro- 
ceedings were taken in this State 
against C. iu Aug. 1930, to enforce 
payment of arrears of maintenance. 


the greater portion of which was 
referahlo to tho period prior to regis- 
tration. A Bwom complaint by the 
oiiginul English coraplalnant contained 
the only ovideuco of non -compliance 
prior to tho date of registration. Proof 
of the Identity of C. with tho ponsou 
against whom tho original order was 
luudo oouHisted in a similarity of 
names, evidence that C. had Ihhjii 
eoncemed in maintenance proceedings 
iu England, tic evidence as to tho nature 
of his occupation ic his request as to 
service of the process. An order was 
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inado that C. bo imprisoned until tbtJ 
urreai-s of maintenance had been paid, 
cSi against that order a rule nm for 
pruhibltioii had been gianted : — Held : 
the sworn complaint was not a de- 
position within Maintenance Orders 
(Facilities for Enforcement) Act, 1923. 
s. 11, could not be accepted as 
ovideuco of nou-complianco with the 
order prior to the date of Its registra- 
tion iu McM vsstJL Ex %>. 

CoKitfACK (1929), 47 N. S. W. N. 
148.— A US. 
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A wife obtained an order for separation & 
an allowance in 1922. In 1926 justices pur- 
ported to discharge the order by reason of 
adultery of the wi£e found by them to have 
been committed in 1 915 i—Held : the justices 
had exceeded their jurisdiction. — Waller v. 
Waller, [1927] P. 154 ; 96 L. J. P. 58 ; 136 
L. T. 542 ; 43 T. L. R. 285 ; 71 Sol. Jo. 
232 ; 28 Cox, O. 0. 329, D. C. 

Jnnotalionft : — ^FoUd. Mellars r. Mellarfi (1931), 05 J. P. Jo. 

394. Refd. Dutch v. Dutch 45 T. L. R. 33, 

6250d. — ^ ^ — .] — A husband, in 

seeking the rescission of a maintenance order 
on the ground of tlio wife’s subsequent 
adultery, must make his complaint within 
six months of the alleged act of adultery, or 
within six ‘months of his knowledge, or his 
means of acquiring the knowledge, of tlie 
alleged act. — Dutch v. Dutcpi (1928), 98 
L. f, P. 44 ; 140 L. T. 90 ; 92 J. P. 197 ; 45 
T. L. R. 33 ; 72 Sol. Jo. 790. 

6250e. .] — In this appeal from 

an order by magistrates the ct. took the point 
that, apaa:*t- from the merits, the husband was 
out of time in applying for the revocation of 
a maintena.ice order made in Sept. 1904. 
The order v'*as for 6s. Tlie husband com- 
plained by sammons tow^ards the end of 1930 
that his wife, now aged GO years, had com- 
mitted adultery with a man iqi to Mar. 1930, 

& claimed that the order be discliarged. TJu5 
wife’s defence was a denial of adultery witli 
the man for whom she had acted as house- 
keeper till his death in 1929. The justices 
found that adultery had been committed, 
revoked the order on Jan. 5, 1931, The wife 
appc^aled on the ground that it contrary 
to tlie w^eight of evidence ; — Tit Id : on the 
evidence before the justices the win. fieght 
not to have been found guilty of adultery , bvd/ 
apart from tliat the husband was out of tiiii..* 
in applying for the disebarge of the order of 
1904. The ground of the husband’s com- 
plaint occurred more than six months befoii* 
ho took proceedings, &; tlnTelorc the justices 
liad no jurisdiction to hear tht* summons. — 
Mellars v, Melt^ars (1931), 145 D. T. 550: 
95 J. P. 169 ; 29 L. G. H. 563, Jr. G. 

6250f. Particulars of adultery.] — 

A wife had obtained an order under Summary 
Jurisdiction (Separation Maintenance) 
Acts, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintcinance. 
The order did not contain a non -cohabitation 
clause. Subsequently the luisband took out 
a summons asking that the order for main- 
tenance should be discharged, on the gioufid 
that the wife had committed adultery. The 
husband gave evidence that, since the date 
of the maintenance order, his wife had given 
birth to a child, & of non-access on his part. 
This wa.s the only evidence of adulU-fy. 
The jiistices found that the wife had committed 
adultery, & discharged the weekly order for 
maintenance : — Held : (1) the evidence of the 
husband of non-access to bastardise his child 
was not admissible, & the justices’ order dis- 
charging the maintenance oixler mu.st be 
set aside ; (2) in proceedings under Summary 
Jurisdiction (Separation A Maintenance) Acts, 
1895 to 1926, if there is a charge of adultery, 
the act or acts of adultery should be sj^eciued 
with particulars, if possible, of the place where, 
the time when, & the name of the person with 
whom it is alleged the adultery has been 
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committed. — Boston v. Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183. 

6251a. Revival of order.] — (1) A separation order 
granted to a wife, & made under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39), s. 5, upon cause being shown upon 
fresh evidence to the Siitisf action of the ct., 
if the order lias been discharged by the 
justices, may bo revived by them under 
Criminal Justice Administration Act, 1914 
(c. 58), s. 30 (3). (2) A finding of adultery 

against a wife by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the High Ct., that the adul&ry alleged was 
not committed, is conclusive. Such a finding 
by a judge of the High Ct. is a now fact, ik> 
the nature of his finding is also a new fact, 
& both those facts are “ fresh evidence *’ 
within the sGitutc's. — Pratt v. Pratp (1927), 
96 L. J. P. 123 ; 137 I.. T. 491 ; 43 T. L. R. 
523 ; 71 Sol. Jo. 433 ; 28 Cox, C. C. 413. 

6252. Add. A nnoialurnH : — Refd. Colchester v. 
Peek (1926), 13.5 T.. T. 32 ; R. v. Copestake, 
Ex p. Wilkinson (1926), 00 J. P. 191. 

6255. Add. Annotaiioiis : — Refd. Colchester v. 
Peck, [1926] 2 K. H. 366 ; R. v. Copestake, 
Ex p. VVilkinson, [1927] 1 K. B. 468. 

6255a. .] — Pkatt v. Pratt, No. 6251a, 

ante» 

6255b. - .] - AVliore the justices had made 

a mairiteimnee ord( r <‘n a wife’s complaint 
that her husband had wilfully neglected to 
maintain her, tlH‘H after i*evok(.d the order 
on the husbuiid’s application, in view of his 
claim that ho had un<iertaken t-o provide a 
homo for her hut sh(^ had refused k) return ; 
the wif(; appcidod. It w'as submitted on her 
behalf that therc^ was iu> cause shown on 
fresli ovidcaico for the revocation of the main- 
tenance order : — flrld : it appe^aring from the 
correspond e 0(50 whiidi had p.assod since the 
niainkmance r»rder that the husband had 
olT<‘r(xl k> maintalii her if she retum(?d, 
there being no (jvidence that the offer w'as not 
made bondftdi ., then) wfis fresh evidence upon 
which the justices cmjuUI act A the order was 
rightlv revoked. Kay v. Kay (1931), 95 
J. P. m ; 29 L. G. K. 215, 1). C. 

6255c. .] At the hearing of a wife’s 

siiimnonB lor desertion the husband charged 
bis wife with adultery gave evidence in 
support thereof. The justices made a main- 
kmance order. Two months later the justicfis 
rev^oked tlie order on the aj>f dication of the 
husband raising the same cairj of adultery 
adducing additional evidence in support of 
the charge : — Held : it was oi>en to the 
husband to call the evidence at the hearing 
of his wife’s summons which was afterwards 
given on his application to revoke. It was 
not fresh evidence & the appeal must be 
allowed. There would be no limit in the 
Divorce Ct. to the number of fresh trials if the 
evidence in tbi.s case was held to he fresh 
evidence. — Cross v. Crok.s (1931), 95 J. P. 
86 ; 29 L. O. R. 276, D. C. . 

6271. Add. Annotation: — Refd. Mart v. Mart, 
(1926] P. 24. 

8272. Add. Amioiation : — Dlstck Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 

6275a. Order made in Dominion.] — ^P ba- 

GRAM V. Peagraai, No. 6233a, anfe. 
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6283a* .] — ^Pearce v, Pearce, No. 6192a, 

ttnie, 

6286a. — .] — Jones (A.) v. Jones (D. L.), 

No. 0137a, ante* 

6286b. To rescind order — Dismissing summons.] — 

Burton v. Burton, No. 6128b, ante, 

6800. Add, Annotation : — Distd. Fletcher v. 

Fletcher, [1928] P. 20. 


6300a. wfee's appeal.] — A wife who has 

failed in her application before justices lor a 
maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husband for security of the 
costs of her appeal a^inst the 3U8tices* 
decision. — Fletcher v, ItaTCHBR [1928] P. 
20 ; 97 L. J. P. 1 ; 138 L. T. 135 ; 91 J. P. 208 ; 
44 T. L. B. 13 ; 71 Sol. Jo. 840. 
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INCOME TAX. 

Part I. — Administration. 


la, Duty to decide question of trading - 

Finding that sum constitutes trading re- 
ceipts insufficient.] — Where in any appeal 
under the income tax Acts the qnestkm is 
material whether any person or firm was or 
was not trading during a given period, it is 
the duty of the Special Comniissionors to 
find in terms whether such person was or 
was not trading, & a finding tliat the sum on 
wliich an assessment has been made con- 
stituted “ trading receipts ** is not suflicient. 
The term “ trading receipts ” is wide enough 
to cover receipts of payments after trailing 
lias ceased as the result of contracts entered 
into previously, but such receipts would not 
ho assessable to income-tax. A iirin dis- 
solved part nership at a certain date ; tliere- 
aftor notb'ng was done except to take 
delivery of struck previously bouglit, &; apply 
it in fulfilment of orders previously liookod : 
— Held : there was no evidence of tlie firm 
having continued to trade after the date of 
dissolution, & that the x>rofits of these (ton- 
tracts were not assessable under Sclied. 1). 
— UTlleujsh & FowxRii V, Murhay (1931 ), 47 
T. L. U. 553. 

Sub-sect. 1.— In General (Vol. XXVIII., p. 5). 
Add the following case : — 

9a. Delivery of lists by person in receipt rd income 
belonging to others — Duty of bank.] — A.-G. 
V. Nahonal J^rovincial Bane, 1 / rb , (19.V:8), 
44 T. U R. 701. 


10. Add. Annoiaiion : — Refd. Pickford v, Quirke, 
Pickford v. I. R. Oomrs. (1927), 13S L. T. 500. 

Sect. 1 . -APPLICATION OF SCHEDULE (Vol. 

XXVIII., p. 0). 

11a. General rule.] — (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in iHigard to liability' to tax under Scjhedulo A. 
is not whetlicr the i>erson taxed had an 
indopendemt ownership of the property, but 
whether he had ijrofifs & gains in njspect of 
his occupation. 

(2) A p(?rson who by a will is given a right 
of residence in a liouse rent fi^eo so long as 
he wishes, & who is in rt‘sidonce during the 
ytuir of fvssesRinent, is assessable to income 
tax for that y(‘ar under Schedule A. in Kispcict 
of his beneficial ocou))ation ; the amount 
at which ho is assess<;d must bo included in 
a return of ilu? t(.>tal income for super tax 
purposes in the follow'ing year. 

(3) Wh(m the right of residence is given to 
two persons joinf.ly, it ih for the Special Oomrs. 
to fix t/ho proportion of the totial assessment 
applicable to each person, &, when such a 
finding has beiui nunh^ it should bo accei)tod 
in any higluir ct. — Shank h v. Inland 
Revenue Oomrs., il929] 1 K. B. 342; 98 
Ij. J. K. B. 31 1 ; 149 1.. T. 157 ; 73 Sol. Jo. 
70 ; 45 T. L. R. 28 ; M Tax Oas. 249, 0. A. 

Annntntions : — Ah Io (2) Consd. WuUon v. Inland lUivcnuo 

Oomrs. (192J)), 4.'> T. L. H. .0(10. Apprvd. J. U. ComrH. i;. 

AliJlor, (]‘.)30l A. C. 222. 


Part II. — Schedule A. 


13. Add. AnnoiaHons : — Oetierally^Retd, G](*nljoig ( 
Union Fireclay Oo. v. I. R. Oomrs. (1922), 12 
Tax Cas. 427; Naval OolHeryOo, (1897). J4d. 
V. I. R. Oomrs. (1928), 138 L. T. 593; Ormond 
Investment Co. v. Betts, [1928] A. 0. 143. 

15. Add. Annoiaiions : — As fo ( 1 ) Consd. Shanks t;. | 
I. R. Oomrs., [1929] 1 K. B. 342. As to (2) 
Refd. Miller (Lady) v. I. R. Oomrs. (1930), 15 I 
Tax Cas. 25. j 

16a. Application of Rules in administrative j 
county of London,] —Towle v. Jmproved | 
Industrial Dweijjnos Co., i/ti)., John- i 
STONE V. Consolidated London Proper- ; 
ties, I/id., No. 25c, post. 

24a. Right of residence given to more than one 
person.] — Shanks v. Inland Revenue i 
Combs., No. 11a, ante. 

25a. Annual value — House let in apartments.]-- ! 
Where a house or tenement is let in different j 
apartments or tenements & occupied, by two 
or more persons severally, the annual value, i 


under 1918 Act, 8ch<)tiulo A., No. VII., 
r. 8 (c), is the aggregate of tli(i hypothetical 
rack rents of tlie 8<.*paratc tcufjments, & not 
a liyi>ot)jotjcal rai^k rent for tlui whole payable 
by one who would then sublet its stiparate 
temiiiicmts for the sake of profit. — Wilt.iamb 
Handers, [1 927]2 K. B. i98 ; 90 L. J. K. B. 
912; 137 L. T. 820 ; 43 T. L. R. 063; 11 
'Tax Cas. 673. 

A nruftation : — Refd. Ernbleton r. Norwich Union Life IriHcc. 
8 oc., Norwlrrli Union Life innoo. Hoc. e. Kmbloton ( 1 U 27 ), 
11 Tax Can. ««1. 

25b. Blocks of flats.] ““Of^rtain premiBOH con- 

sisted of a number of blocks or buildings, 
ea(ih containing a number of self-contained 
fiats which had separate entrance doors 
fi'om the public staircase. The rents pay- 
able by the tenants included th(j payment 
of rates & taxes & the niainUmance, lighting 
& cleaning of staircases & the i>ertoi*riiance 
of various otheifservices by the landlord : 
Held: (1) in accordance with 1918 Act, 


PART n. SECT. 2, SUB-SECT. 1. 

25 ii. . ] — The I'inance 

A<$ts contain in each year, except in 
years of revaluation, a provision that 
the annual value of property which 
haa been adopted for the purpose of 


incooue tax under Hched. A, for <»u<i 
year slmil be tahen oh the animal value 
of that property for th(5 same i>urpoHo 
for the next year; — Held: this pro 
vision does not preclude an increase? 
in the asscKsment or an additional first 
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asKOHfcnicnt nudcp income Tax Act, 
li)18, s. 126, whore the original asess- 
mont ia found not to have Includod the 
wliole annual value.— IM- an i> Ucvenub 
Combs, v. Dickson, 1192SJ B. O. (Ct. 
of Bess.) 752.— SOOT. 
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Schedule A., No. VII., r, 8 (c), one assessment 
must be made in respect of each block or 
building, not a separate assessment in 
respect of each flat ; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 7 ; (3) the premises not being let 
at rack rent, in estimating the annual value 
the payments made by the owner for rates, 
etc., in the jireceding year were to be 
excluded, as provided by Schedule A., 
No. IV., r. 1. — Norwich Union Life 
Insurance Society v. Embleton, Embleton 
V. Norwich Union Life Insurance Society 
(1927), 137 L. T. 415 ; 11 Tax Cas. 681. 

Annotations : — As to (2) Folld. 'J'oivlo v. Improved InduRtrial 

DwelJlners Co. (1930), 40 T. L. It. 409. QeneraUy, Reid. 

Wmiama v. SondorR, ri927] 2 K. B. 498. 

26c. ,y-~Held: (1) r. 8 (c) of No. VII. 

of Sched. A of 1918 Act is not excluded from 
application to the administrative coimty of 
liondon under the General Ilule applicable to 
Sched. A as being either a rule affecting the 
valuation of land.s, tenements or heredita- 
ments or a rule relating to the ascertainment 
of the value of such lauds, tenements oi* 
hereditaments ; (2) the annual value of a 

house or building let in diff<^rent tenements is, 
where the house or building is within the 
administrative county of liOndon, the aggre- 
gate of annual values of the seimrate teue- 
irumts as fixed in the valuation list under 
Valuation (Metropolis) Act, 1809 (c. 67) ; 
(3) blocks of solf-conta-Kied flats can properly 
bo assessed charged on the landlord under 
r. 8 (c), the unit of assessment being a block 
of flats approached tlirough the same 
entrance from the street ; (4) r. 7, sub-r. (2), 
of No. V. of 8clied. A to 1918 Act is not 
excluded by the General Kule applicable to 
Sched. A from application to tlie adminis- 
trative county of London as being a rule 
afft'cting valuation of lands, tenements &. 
hereditam(*nts or relating to the ascertain- 
ment of values of such lantls, tenements & 
her(^ditaments. Ilule 7 relating in its cntu*ety 
to the eircumstances in which deductions 
may bo made from the annual value already 
ascertained under Valuation (IMetropolis) 
Act, I860 (c. 67).— Towle Imi»koved In- 
dustrial Dwellings Co., Ltd., .Johnstone 
V . (Consolidated London Properties, Dtd., 
11931J 1 K. D. 263 ; 100 L. J . K. 13. 37 ; 141 
1.. T. 281 ; 95 .T. P. 51 ; 47 T. L. II. 71 ; 29 
L. G, II. 41, C. A. 

25d. Premium paid for lease.] — Held ; the 

comi*s. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
ticcount the premium originally paid by the 
assignor for the lease, plus interest thereon. — 
Davies v. Abbott (1927), 11 Tax Cas. 575, 
0. A. 

25e. Gross value — Whether property included in 
valuation list — Property in occupation of 
Crown — Computed annual value entered as 
ratable value in valuation list.] — Lewis v. 
Elgy (1927), 11 Tax Cas. 723. 


PART II. SECT. 2, SUB-SECT. 6. 

sa. Conservancy }»oard.\ — A con- 
servancy board was established by 
statute to keep a river in a uaviRuble 
condition to control the navigation 
therein. Wide powers were vested 
in it to enable it to carry out its duties, 
but it did not own any property Irom 
which profits were deriv^. Under 


28. Add, Annotaiion : — Refd, Fry v. Salisbury 
House Estate, Ltd., Jones v. City of lA>ndon 
Eeal Property Co., [1930] A. C. 432. 

29. Add, Annotaiion: — Refd. Glenboig Union 
Fireclay Co. v, I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

36a. .] — Resp. board, which was con- 

stituted for the regulation & improvement 
of the navigation of the upper portion of a 
flrth, was authorised to levy shipping dues, 
& these dues were its solo revenue : — Held : 
as the dues did not arise from “ property in 
lands, tenements, hereditaments, & herit- 
ages,’’ the board was not liable to be assessed 
in respect of them to income tax under 
1918 Act, Schedule A., No. III., r. 3. — 
Inland Revenue Comrs. v. Forth Con- 
servancy Board, [1929] A. O. 213 ; 98 
L. J. P. C. 34 ; 140 L. T. 251 ; 93 J. P. 97 ; 
46 T. L. R. 83 ; 27 L. G. R. 167 ; 14 Tax 
Cas. 709, H. L. 

A nvataUon : — Refd. Forth Conservancy Board v. 1. II. 
Comrs., [1931] A. C. 540. 

37. Add, Annotations : — Dlstd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 213. 
Apld. Curtis Brown, Ltd. v, Jarvis ; Jarvis 
V. Ciu’tis Brown, Ltd. (1929), 14 Tax Cas. 744. 

50a. Blocks of flats.] — ^Norwich Union Life 

Insurance Society v, Embleton, Embleton 
V. Norwich Union Life Insurance Society, 
No. 25b, ante, 

50b. Whether gross value in Valuation List 

conclusive as to rent.] — Applts. were the owners 
of premises within the Dletropolitan area with 
regard to which it was admitted that for the 
years to which the appeal related, 1924-25 & 
1025-26, the actual rentals received exceeded 
the gross Sched. A assessments by more than 
the authorised reduction mentioned in 1918 
Act, rule 7 (2), No. V, Sched. A. They 
contended, however, tliat they were entitled 
to a repair's allowance under rule 7 (1), 
because (a) in view of the Valuation (Metro- 
polis) Act, 1809 (c. 07), no alterations merely 
in value of the hereditaments during the 
quinquennial period could during that period 
be taken into consideration for tlie purposes 
of rule 7 (2) (the repairs allowance had been 
granted for earlier years within the same 
quinquennial period — 1921-22 to 1923-24) ; 
&: (6) the gross value in the Valuation liist 
was for all Income Tax purposes conclusive 
of the annual value & must be treated as 
the rent of the premises within rule 7 (2). 
The General Comrs. dismissed an appeal on 
these grounds against the assessments for 
the years 1924-25 & 1925-26. The co. 
appealed : — Held : applts. were not entitled 
. to the allowance. — Metropolitan Proper- 
ties Co,, Ltd. v, Dunham (1929), 14 Tax 
Cas. 710, 

Annotation ; - Bold. Towle i\ Impi-ovod Iiida^jj trial Dwellings 
Co., [1931] 1 K. B. ^93. 

51. Add, Annolai'ions : — As to (2) Apld. I. R. 
Comrs. V, Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 


sect. r>4 of Its Act it levied duos upon 
all shipping entering the river within 
its jurisoiotlou. Having boon assessed 
to Income tax under Sched. A. No. III., 
Rule 3, upon the balance) of these dues, 
it appealed : — Held : the balance was 
not a profit arising out of lands or 
heritages within the meaning of 
Sched. A., & the hoard was not assess- 

2 


able under that Schod. — Inland 
llKVENUE Comis. V , Forth Con- 
servancy Board, [19291 S.C.(H.L.) 1. 
—SCOT. 

PART 11. SECT. 4, SUB-SECT. 1. 

sb. Company for advancement of 
woollen ind%iitry ,} — A limited oo., 
membership of which was restriotod to 
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Technical College, Galashiels v. I. H. Comrs. | 
(1026), 11 Tax Gas. 139. Consd. Geologists’ I 
Assocn. V. I. R. Comrs. (1928), 14 Tax Gas. ' 
271 ; Sir G. B. Hunter (1922) “ C ” Trust, 
Trustees v. I. R. Comrs. (1929), 14 Tax Gas. 
427. Refd. Chesterman r. Taxation Federal 
Comr., [1026] A. C. 128 ; Girls’ I^blic Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643 ; Be Hood, Public Trustee v. Hood (1930), 
143 L. T. 691 ; Luipaard’s Vlei Estate & Gold 
Mining Co. v. I. R. Comrs., [1930] 1 K. B. 693. 
Generally, Refd. I. R. Comrs. v. Falkirk 
Temperance Caf^ Trust (1920), 11 Tax Cas. 
353 ; , I. R. Comrs. v. Peeblesshire Nursing 
Assocn. (1026), 11 Tax Cas. 336 ; I. R. Comrs. 

V, Yorkshire Agricultural Soc. (1927), 44 
T. L. R. 59. ; General Medical Council v, I. R. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 97 L. .T. K. B. 
678. 

54. Add. Annotation : — A,*? to (1) Apld. Salisbury 
House Estate v. (1929), 98 L. J. K. B. 
722. 

58a. Convalescent home for members of 

friendly society.] — An unregistered friendly 
society, of ^’^hich there were over two million 
members, bad for its principal objects the 
relief of (list 'essed members the widows & 
orphans of members, cSs the promotion of 
social intercourse &> recreation in its lodges. 
Members of the society paid a small sub- 
scrii^tion, which was divided & allocated to 
various bene violent funds. A house 
grounds were bought by the society for use 
as a convalescent home by its members. 
The purchase price was paid partly by the 
society & p.artly by contributions by its 
members, liie home was maiain.iued by the 
society & was furiiislied to accoicr.iodate 
twenty or thirty members. No oxpens*? was 
incurred by a m<?mber duiing his resiu'euce 
at the home, medicail men gave th:*ir 
services to it gratuit-ously : — Held : the home 
was a hospital within 1918 Act, Schtulule A., 
No VI., r. 1 (c), & the society was entitled to j 
be allowed the amount of tax cJiargcjd in i 
respect of the premises of which the home was 1 
composed. — Royal Antediluvian Oudeu j 
OF Buffaloes v. Owens, [1928] 1 K. B. 446 ; 
97 D. J. K. B. 210; 138 Jv. T. 044; 44 
T. L. R. 122; 71 Sol. Jo. 928 ; 13 Tax Cas. 
176. 

59a. .] — Applt s., a limited co., owned tV 

earned on a high-class secondary school 
managed by governors who were partly 
elected by the shareholders & partly 
nominated by the Crown. By the co.’s 
arts, no prolit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees paid for 
pupils ; — Held : the elements of permanence 
connoted by the word “ foundation ” were 
part of the essence of a public school, A as 
these elements were absent applts. were not j 
entitled to an allowance on the ground that i 


the school was a public sqjiool. — Birkenhead 
School, Ltd, v. Dring (1926), 43 T. L. R. 
48; 11 Tax Gas, 273. 

AnmUaioii : — Overd. Gtrls’ Public Day School. Trunt v, 
Ercttut (1930), 99 L. J. K. B. 013. 

60. Add. Annotation : — Expld. Ereaut v. Girls’ 
PubUc Day School Trust (1930), 99 L. J. K. B. 
013. 

62. Add. Annotation : — Dlstd. Ereaut v. Girls’ 
Public Day School Trust (1930), 99 I.. J. K. B. 
613. 

62a. School carried on by company paying 

dividends.] — The G iris* Public Day School 
Trust was incorporated as a co., but its memo- 
randum & art icles were framed with tlic object 
of establishing scliools that would give a good 
<*ducation at the lowest possibl(j cost. The 
Tiust School was open to the gencTal public, 
a large proportion of its pupils wT>ro scholars 
from the public elementary schools, & a 
great proportion of its governing body were 
nominated by tl»e local education authority, 
further, the school was largely main- 
tained by public moneys, in tlie vi(‘W of 
the Board of JOdueation the stdiool satislied 
the rc^gulation which prohibited any I’arlia- 
numtary grant to a school condiictai for 
jirivate prolit. In accordance w'ith the 
Board’s wishes it was provided tliat the co. 
should be conviuled into an educational 
trust at the end of a [)eriod iSj. exceeding 
fifty years from 1996. tV- that in the (jvent of 
a. winding up hefort) the end of that period 
the surplus fl,ssets of the co. should be subject 
to an educational frust should not bo 
distributed among the shareholders ; that 
during the p(*riod al>ovo-m(‘ntioned the 
dividend paid on sli.'ue capital should not 
exceed a sum e(pial to 4 per cent, a year. 
The Cornrs. found on the fa<d:s the Trust 
School was a public school, & as sucdi entitled 
to the benefit of tfie exemption from income 
Lax provided for by 1918 Act, Sched. A, 
No. VJ., r. 1 If eld: tliore was ample 

evidence on wiiieli the Comrs. could find 
tliat this school w^as a public school, the 
poBsiliility of jirofit arising to an imlividual 
in the course of carrying on a school did not 
of necessity prevent tlic scliool having the 
<diaracf)<?r of a public school. 

The existence of a perpetual foundation is 
not by itself conclusive, but only one of the 
factors to be conside.red. 3’horc is no 
distinction between money us(ul for a public 
school raised by debentures at int/Cirest, & 
money raised by preference shares with 
limited interest. 'I’ho judgments in Blake v. 
London Corpn,, No. 60, were not intended to 
lay down a rule that no school from the 
conduct of which any person could derive 
pecuniary benefit could in any circumstances 
be a ijublic school. — I’UBUU Day 
School Trust v. Eheavt, [1931J A. C. 12 ; 
99 L. J. K. B. 643 ; 95 .1. P. 3 ; 46 T. L. 11. 
638; 74 Hoi. .Jo. 612 ; sub nom. JOrjcaut v. 


persons engaeod la the woollen In- 
dnstry In Swtland, waa formt^d “ with 
a view to the advancement of the 
woollen induBtry In Scotland, to pro- 
mote by means of a college systematic 
education, instmetion & study in all 
Itranches of the industry.” Its income 
& property were dedicated to these 
objects, & no profits could be distri- 
buted among Its members. It owned 
occupied a (xilloge at which (dasses 


were held for iriHiructloii in the prin- 
ciples & practice of woollen & woistcd 
cloth manufacture. The students wcrcj 
fifteen years of ago Sc upwards, & paid 
fees for the courses of Instruction ; — 
Held: (1) the colleg(t waa not a 
“ public school ” ; (2; the collfjtfo 

buildings were ” iioritagos owned Sc 
occupied by a charity,^' Sc the <jo. wor^ 
ontitl^ to exemption under 1921 Act, 
a . 30 (1).— .Scottish Woollen Tech- 

3 


NICAL CohLKOE V, INLAND REVENUE 
CoMits.. [1 9201 s. C. 931 ; 11 Tax Cas. 
139.— SCOT. 


P>VRT II. SECT. 4, SUB-SECT. 2. 

It j, Woollen technical colleye.]— 

SCOTTTBU WOOLLE.N TECHNICAL 0(JL. 

LEGE V. Inland Revenue CkiMiw., 
anfe.— SCOT. 
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Girls* Public .Day School Trust, Lto., 
143 L. T. 716 ; 28 L. G. R. 603 ; 16 Tax Cas. 
620, H. L. 

69. Add. Annotation : — Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

71. Add. Annotation : — Refd. Miller (Lady) v. 


I. B. Oomrs. (1930), 15 Tax Cas. 26. 

74. Add. Annotationa : — As to (3) Consd. Fry v. 
Salisbury House Estate, Ltd., Jones v. City 
of London Heal Property Co., [1980] A. C. 
432. Generally i Refd. Huxham v. Johnson 
(1926), 136 L. T. 410. 


Part III. — Schedule B. 


77. Add. Citaiione : — 70 Sol. Jo. 686 ; 10 Tax Cas. 
846. 

Add. Annotation : — Refd. Huxham v. Johnson 
(1926), 136 L. T. 410. 

79a. ‘‘ Dealer in milk ** — Land Insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.J^Resp. occupied a farm which 
was charj^ed to tax under Schedule B. on 
which he kept a number of cows for milking. 
The soil was of such a poor quality that resp. 
had to expend considerable sums yearly on 
feeding stuffs. The produce grown on the 
land represented only about thirty per cent, 
pf the food required for the cows. Resp. 
sold his milk to regular customers in the 
district, & only purchased milk for resAle 
when his own supply was insufficient for his 
customers’ ordinary requirements. He sold 
his cows when they beciune dry. The general 
comrs. held that resp. was not a dealer in 
milk, <fc they discharge ' an assessment made 
upon him in accordance with 1018 Act, 


Schedule D., Case III., r. 4 : — Meld : resp. 
was a dealer in milk whose land was insuffi- 
cient for the keep of the cows within the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs. to find, & the 
case must be remitted to them for that 
purpose. — Huxham v. Johnson (1926), .136 
L. T. 410 ; 11 Tax Cas. 266. 

Annotation : — Refd. Stophonson v. Waller (1927), 13 Tax Cas. 

318. 

79b. “ Seller of milk ** — Land Insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.l — ^A farmer may be a “ seller of 
milk ” within 1918 Act, Schedule D., Case 
III., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
dt it is not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk. — 
Stephenson v. Waller (1927), 44 T. L. It. 
165 ; 72 Sol. Jo. 102 ; 13 Tax Cos. 318. 


Part V. — Schedule D. 


87. Add. Annoiations ; — Consd. Machon v. 
McLoughlin (1926), 11 Tax Cas. 83. Expld. 
Shanks v. I. It. Comrs., [1929] 1 K. B. 342. 
Dlstd. I. It. Comrs. v. Miller, [1930] A. 0. 222. 
Refd. (Iraingerv. Maxwell, [1926] 1 lv,B.430; 
Tollemache v I. K. Comrs. (1926), 136 L. T. 
444 ; Ormond Investment Co. v. Betts, [1928] 
A. C. 143; Tilling-Steveiis Motors t;. Kent 
County Council & Transport Minister (1928), 
07 L. J. Ch. 371 ; I. R. Comrs. v. Balgety & 
Co. (1920), 98 L. J. K. B. 642; Diggines a. 
ForesUd Land, Timber & Railways Co. (1930), 


142 L. T. 509 ; Sutton v. I. R. Comrs. (1929), 
14 Tax Cas. 602. 

90. Add. Annotations : — As to (1 ) Consd. Leeming 
V. Jones (1929), 141 L. T. 472. Refd, Fry 
%[. Salisbury House Estate, Ltd. ; Jones v. 
City of London Real Proi^erty Co., [1930J 
A. C. 432. Generally t Refd. Liverpool Com 
Trade Assocn. v. Monks, [1926] 2 K. B. 110. 

91. Add. Citations: — [1926] 2 K. B. 110; 95 
L. J. K. B. 519 ; 134 L. T. 756 ; 10 Tax Cas. 
442. 


PART II. SECT. 6. 

• 0 . Under Taxation Act. R. S, B, C.. 
1911 (<!. 2*22), a. lAo — A^ot income, of 
iwn'-reaident-a derh^ed from mines .] — 
Kent v. it.. 119241 4 D. L. K. 77 ; 
[1927] S. C. R. 388.— CAN. 

»d. Arrears — Where land undt^r con- 
trol of court — Liahility of occupier .] — 
A pocolver vrae appointed over oort,ain 
lamia In 1 908. Tb© owner of the lands, 
which wore heinir sold under the Land 
Acts, waa In oeonpatloii of thorn under 
a ot. loaae up to the time of hia deatti 
In 1917. After hla death the lands 
were lot for graziug under Court 
Qrasliiff Ag^eom©nt^^, & were subae- 
queutly lot under a Court Letting 
Agroonient for a year. Arrears of 
Income tax haring been claimed by the 
Revenue Comrs., the receiver applied 
the land Judge for directions : — 
Held : the owner of the lands who 
had l>©on in occupation was Uahle for 
the arrears of tax under both Scheds, A. 
& B., up to the time of his death. — 
Re. FoLKY’B Estate, [19281 1. K. 676. — 


PART III. 

77 i. Poultry farm.] — A 

poultry farm coiiststed of thirty-thwe 
aoivs of land, all of which was in gras^ 
except half an acre upon which green 
cropw wore grown for consumption 
by the poultry In winter along with 
other feeding stuffs. A permanent 
stock of about one thousand head of 
poultry WU8 kept, & In addition foity* 
six shiMip were grazed on the land, & 
some of the grass was out for hay : — 
Held : the land was occupied for the 
purpose of husbandry, in resiiect that 
the fruits of the soil were used to a 
material extent for the sustenunco of 
the poultry, & the poultry farmer was 
entitled to Iw assessed on the profits 
of tlie business under Schedule B., & 
not under Soheduio D. — Lean v. 
Inland Revenue [1926] S. O. 16 ; 10 
Tax Cos. 341.— SCOT. 

8S I. Claim to relief — As faint tenants 
— What anunmts to partnership .) — 
Resp. & his sons for soveral years 
lease<l &: worked a farm Jointly, but 
without any deed of partnership. 

4 


Kosi). had supplied the capital, he con- 
duotod all buying & selling & he 
coiitroUed the bank €U3coimt, which 
was In hla name. He made no regular 
payments to his sons, but supplied 
them, on request, with such moneys os 
were necessary for their requirements. 
No record of these diBbursemenl^s or of 
the financial results of the working of 
the form was kept ; — Held : the facts 
did not Justify the inference that a 
partnership had existed. — Inland 
Revenue CoAms. m Williamson 
(1928), 14 Tax Cas. 336.— SCOT. 


■e. A rrears — Liabitity of occupier. ] — 
An occupier of lands, even though he 
bo the owner, is not liable for arrears 
of Income tax under Sebod. B. of 
Income Tax Act, 1918, whJoh should 
have been levied upon. & ultimately 
borne by,- the former oooupler. — 
Dolan v. Joyce Sc Kirwan, [1928] 
I. R. 659.— IR. 


PART V. SECT. 1, SUB-SECT. 1. 

91 1. Trade association — Co-operative 
company, ] — Held : the applt., incor- 



93 * Add. Annotation: — Consd. Ducker v. Rees 
Boturbo Development Syndicate, I. R. Comrs. 
V. Bees Roturbo Development Syndicate, 
[1928] A. O. 132. 

93a. Exchange transaction.]— Under an 

agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not ! 
till the autumn of 1021, the co. at once 
arranged for the conversion of the greati;r 
part of the £20,000 into lire at one hundred 
& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without tlie co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy - 
two to the £ the lire realised a xiroht of 
£6,707, which was received by the co. Tlu; 
lire were subsequently rf^purchased for the 
purposes of the contract for £19,386, which 
was alloweti as a deduction from the co.’s 
profits for income tax purposes — Held : in 
computing the co.’s jirofits for the p^lvpo8(^s 
of assessment to income tax for the year 
1922-23 the £6,707 was not a prolit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a. tem- 
porary investment, was not assessable t<> 
income tax as pait of the profits of the co.’s 
trade. — M cKinlay v. Jenkins (IT. T.) & 
Son, Ltd. (1926), 10 Tax Ca*. 3 '2, 

Antwtation: — Distd. Thojnesoii v. I. R, Conn. 4., i.. R. CoinrH. 

V. Tlioinp.«on (1927), 12 Tax Oa.s. 1091. 

95. Add. AnnoUdUm : — Refd. I. II. ('onus. v. 
Fisher’s Exors., (1926] A. C. 395. 

96. Add. Ciiaiioni -affd. (1921), 12 Tax Gas. 
586, C. A. 

96a. Sale of patent rights.] A syndicate h>i*n)ed 

to work & develop a group of English &. 


VoL Xevin.— Income Tkx. Oases 98— 97b. 

foreign patents carried on business mainly 
by granting licences to Aanufacturers at 
royalties. Certain foreign manufacturerB re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, the syndicate 
entered into a contract with on American 
co. to gi'ant them a licence to use & work the 
syndicate’s American patents, with an option 
of pni'chase thereof. The co. having exor- 
cised its option of purchase, paid to the 
syndicate a sum for the purchase of the 
American patients out & out, tlie Special 
(’onirs. decided that profits on the sale of the 
patents iu*osein.the course of the co. ’a business 
& were chargeable to income tax ; — If eld: the 
Special (^mirs. had not wrongly dirt'cted them- 
seh c8, iK: tluTo was ample evidtmee to sum>ort 
their conclusion of fact. — D uckku v. Rees 
R ormiBo l)EVEi.opMri;NT Syndicate, Inland 
Revenue Oomhs. v. Rei^s Rotuubo Develop- 
ment Syndicatio. 11928] A. G. 132; 97 
J.. .r. K. B. 317 ; 138 L. T. 598; 41 T. J.. R. 
307 ; 72 Sol. ,l(>. 171 ; Huh noni. Rees Rotuubo 
Deveidpment Syndicate, J^td. v. Duckeu, 
ItEK.s Rotuubo Oevex.opment Syndicatij, 
JiTD. v. Inland Revenue Oomrs., 13 Tii\ Gas. 
366, 11. .L. 

97. Add. ClUUvni :■ affd. (1927), 43 T. li. R. 727, 
11. I.. 

Add. y\ n)i(dftlion : - Folld. Mills v. .Jones 
(1929), 46 T. L. R. 118. 

97a. S. P. Mills v. .loNEy (1929), 142 J.. i’. .‘137 ; 
46 T. L. U. 1 18 ; M 'fax Gas, 769, IL. T.. 

97b. Payments for grant of shop rights of patented 
Invention.] — Applt. w'as managing director 
of a CO. engaged in tim dyeip.g industry, 
also carried on the btisinoss of selling yarn 
machinery on his own acesount. lie bad 
invented new aiijiaratus for dyeing wliich 
W’as jiatented in tbe United Kingdom 
America, lie exploited this invention by 
providing selling tlie neceswai'y inacbinory 
to firms in America, .fe he did not tiispuf e that 
he was asj=;(?.s.sable to income tax, under (Jase 1. 
of Sched. I)., on thii profits made on the 


porated under Aifricultural Ahsociih, 
Act, R. S. B. C. c. C, & through 

which W8UJ marketed the milk & cicaiu 
produced by its Bharcdioldei’H, wum 
liable to pay income tax under the 
Dominion Income War Tax Act, 1917, 
upon the balance, less ccutaiii allow- 
ances, sho\vn ]>y its financkil report fiti- 
tho year J923 In respect <jf tliat year's 
operations & distributed among its 
Buareholdors as dividends or interest 
on paid-up capital. — J 'kabeii Vallev 
Milk Pimiduceh’s As.socx. v. Ministicis 
op National Rkvkm;k, ii929J 3 
D. L. R. 19 : S. C. U. 43o ; ajfc/-, 
I1928J Ex. C. K. 21.0.— CAN, 

•d. Dininbution of bomta — No opturn 
to ahareholdera to take cash — DiatrUm- 
tion by company a» capital.] — A co. 
resolved that it« accumulated pn>titH 
should bo distributed as a bonus 
amongst the shareholdors, Sc that the 
directors should be authorised to dis- 
trihnte such number of unissticd shares 
of £1 each paid up to 10s. as should be 
equivalent to the amount to be 
capitalised in satisfaction of Burb 
bonus ; & It was aerreed that the co. 
should allot & Issue to each sbarti- 
holder his respective proportion of the 
unissued £1 shares oac/h credited oa 
paid up to I Os., that the shares should 
be credited os paid up to 10«.. Sc that 
the Bh&ree so created should be accepted 
in satififaotion of the bonus. In the 
books of the oo« each shareholder was 
credited with his proportion of tho 


bonus iij puynieui of JOm. In resimct of 
each of tin* Hhurci! so alloLtcd K 
to him : — J/clti : the proportion of the 
l)oimH so .cn:<l!tod to each Hharcboklor 
wuH “ profits or bonus credited ” if. 
biin within Income 'J*ax AswiSMinenl 
Act, 1 91 /i- 1921. s. M (h), &r. \va.p pro- 
perly im-liidcd in bin Income. - 
.L\mich r. Fkoiuiai. Comu. ok Taxation 
(1921). 31 C. L. R. 401. -AUS. 

si. iJifttribuiion of property on flU' 

coniinuatrct of buHinena by eoMpany 

ly/ial Lh - a rcBervc mad* 

up of Hc^r'.rctioiis to the value of renl 
estate &c jcoodwill is not Iricomt? ” 
wiLhin Income War Tux Act, 1917, 

8. 3*9),bu< a rcKcr vo made up to trading? 
proiitd or that portion of a co.'s income 
which has not been paid out iH undlb- 
tribuU^d income of the co., unless 
before the distribution It has become 
capital.— L'c Ani>ek.son Estatjc, (192.')] 

4 I). L. H. 110; 11925] 3 W. W. 11. 
312; 35 Man. L. R. 271).— CAN. 

n, .]~A money- j 

lender, vlsitinfc Berlin on t>u«lncsM, 
puridmscd a larsrc cronMlffnmcjiit of t<dlct 
paper. Before delivery had been madf», 
he found a purchaser in London, to 
wh<*m he re-sold the wlmle couHUriunent 
at a profit. Tlie traoHactlon was ont- 
fUdo t he scope of his ordinary bnsinesH : j 
— Held ; tho trausacllon, althoiiH:h i 
i8olat*E^d, was an adventure in the nature j 
of trade, the profits of which were 1 
assessahlc to income tax under * 

5 


8cli( *), D.. ( Vise 1.- - Ulitlicdok v. 

INLAM* IfKVlSNLK, COMHH., [1929] 
iS. U. (Ct. of 379.— SCOT. 

t i. .) MdUIMHON V. MrNlHTKll 

*ir (,;M;htoms A: Exciwk, lJy2Kl 2 D. L, it. 
7. .9 ; llU2Mj I'ixch, (J. U. 7.5.— CAN. 

a I. .1 I'l'oiu tb*! date of 

lncorp*>ri»tion to 1920 u co.'s iirollts 
wcr*5 alloweiJ to Hctunnulatc until D., 
the liiuiciKcr Sc (>wm*r of ail the Hharcri, 
dfjchii'cd a divififiid of 92 per ccoit. 
amfniulluK to $40,00l) iHild out r>f Kuch 
act'uinulalcd profits *- -Ue.Ul : such 
dividend wuh ii*»l a nfiurn of capital, 
but Income Hiibjccl to taxation. - 
(iAONT': /?. FI-VANCK MlNrw'lKK, 11925J 
Kxch. (.;. R. 19.- CAN. 


a ii. .] IloKK c. .Mi.ntk'J'I.i: ok 

Natjo-vai. Rkvlnck, 1 1 929 j Kx. ( '. JC. 
15S.--CAN. 

d J. N. I*. MA*’i*iiij;u.s<).v v. Taxation 
Co.UK. (1927), 27 H. li. N. S. W. 105 ; 

41 N. S. W. W. N. .33.— A US. 


ftk. Inrtnne of aemmubited fvnd — 
Under vritt for beju-fU of U'fitator'a 
(hUdren afU.r twenty -mie ye.arH.] -Held : 
such iiiwune was t axald<> iimlcr income 
War Tax Act, 1917, us amended by 
II) & 11 Oeo. .5, c. 49, h. IJ.- McLkop 
r. UIJBTOMH & KX( iflTC MimsTKK, [192.51 
Kxch. O. K. 1 05 ; affdo 11 92G J 3 D. L. R. 
531 ; 119261 fe. 0. K. 457,— CAN. 


b 1. .} — MiNisTKit or Nation AL 

Revbnuk V. Royal Trust Co., [193j j 
B. C. R. 485 ; 3 D. L. It. 471 .— CAN. 
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machinery. Under the agreements made 
•with these ^^ms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of “ shop 
rights," t.c. the right of the purchasers 
to use the machinery & processes in their own 
mills or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights & therefore capital pavments in respect 
of which ho was not assessable. The Special 
Comrs. found that the agreements were 
primarily for the sale of machinery &; that 
the grant to the purchasers of ** shop rights " 
was consequently on the sale ; & therefore 
that <he payments for the "shop rights" 
must be included with the payments for the 
macliinery in the receipts of applt. ’s busi- 
ness : — Held : the Comrs. had decided rightly 
on the evidence before them. — Brandwood 
V, Banker, Brandwood v, Injland Revenue 
Comrs. (1928), 14 Tax Cas. 44. 

98. Add, Annotation : — Refd. Davis v, Harrison 

(1927), 11 Tax Cas. 707. 

99. ^Add, Ciiationn : — sub nom. Jersey’s (Lord) 

Executors v, Bassom, Derby (Lord) v. 
Bassom, 136 L. T. 274 ; 10 Tax Cas. 357. 

'99a. .]“ Applt. owned a stud farm & 

was assessed to incoino tax under 8chcd. B in 
. respect of the occupation of the land. He 
was also assessed unde Sched. D in respect of 
foes paid for the services of his stallions. On 
an appeal against the assessment under 
Sched. D : — Held : as there was a practice of 
earning the fees tins constituted a trade 
separately assessable under Sched. D, it 
was not to bo treated as a part of the com- 


posite underta^king of breeding & racing 
horses.-— G lanedy, Lord v. Wightman (1931), 
146L.T.446; 47T.L.R.462; 76 Sol. Jo. 642. 

99b. Repaid excess profits duty.] — Where a trader 
was assessed to income tax on the amount of 
excess profits duty repaid to him : — Held : he 
had been rightly assessed. — Hill v. Mathews 
(1925), 10 Tax Cos. 25. 

99c. .] — Nesbiit (A. & W.), Ltd. v, Mitchell 

(1926), 11 Tax Ca^. 211, C. A. 

Annotation: — Apld. Olive & Partington v. Hose (1029), 73 
Sol. 3o. 706. 

99d. Repayment after trading ceased.] — 

Held: liable to be assessed to income tax. — 
Kirke’s Trustees v. Inland Revenue 
Comrs. (1926), 136 L. T. 682 ; 11 Tax Cas. 
323, H. L. 

Annotation: — Apld. Olivo & Partington r. Iloso (1929), 73 
Sol. Jo. 766. 

99 e. Appropriate case.] — Held: the whole 

amount assessed under Case VI. was correctly 
so assessed. — Olive & Partington, Ltd. v. 
Rose (1929), 73 Sol. Jo. 766 ; 14 Tax Cas. 701. 

99f. Sum set off against unpaid duty.] — 

Applt. became liable for the payment of 
excess profits duty in respect of tlie profits of 
his business in 1918 & 1919. By agreement 
witli the Revenue authorities the greater part 
of that duty was not paid when due, but was 
allowed to stand over as an amount duo to the 
Revenue. In 1920, however, applt. ’s busi- 
ness suffered a big loss & there was a large 
deficiency in duty. By agreement in Jan. 
1923, alter setting off the sums due to tho 
Revenue from applt. for excess profits duty 
for 1918 & 1019 & those duo to be repaid 
by tho Revenue to applt. in respect of his 
losses in 1920, a small balance WRS duo to 
applt. & was repaid to him in Jan. 1923. 


98 i. CompcnscUion for loss of office.] — 
Whore a cu. of luauoglng agoutH 
obtained a certain tmiu of money as 
oomponsation for tho liquidation or the 
principal co., tho amount is a receipt 
arising from business & is, therefore, 
liable to bo assessed to income tax. — 
lie TuiiNKK, MottiusoN iS: Co., l/ro. 
(1928), r. L. R. 56 Cule. 211.» -IND. 

98 ii. Co7nprnsutio7i for xvar injitrics 
paid by AnuTimn autltorUics.] — I/dd : 
on tho facts found by the Comrs., thoU* 
conclusion that tho simis received were 
income & liable to taxation was not 
justlllcd. — Laird v. Inland Rkvknujs 

Comrs. (1929), 14 Tax Cus. 39;‘). 

SCOT. 

99 i. Stud fees.] — Applt. was a farmer 
Sc breeder of horses. Sc occuiilcd three 
forma, in respect of which ho was 
assessed to income hix undt^ iSchiMiiile 
B. Ho was also tho owner of a number 
of stallions which ho uswl for tiic 
sonrice of his own mares, SC in addition 
ho sold for fees their services to tho 
luaros of other o>vnorB, the stallions 
travelling “ rounds for this purpose 
in the care of his own serviuits. He 
appealed against assessments to income 
tax made upon him under Schedule D. 
in respect of stallion fees, & tho comrs. 
decided that in regard to stallion fees 
tho expenses required to make the 
profits from servloo to 11101 * 08 , plus any 
expenses of keeping up the stud to tho 
uumlior of stallions earning fotis should 
be allowed, but the number of horses 
to be used for roplocemont should not 
exceed one-thlnl of those earning foes : 
— Held : applt. was assessable to 
income tax under Scheduio D, in 
respect of profits from stallion foes. In 
aocordanoe with tho principle laid 
down by the comrs. — Makshajl v. 
Twkiedy (1926), 11 Tax (Das, 624.-- 
SCOT. 


k. Read now “ 99a i.” 
sm. M(yncy remitted front branch 
oOLoe .] — iVtoiiey remitted to tho head- 
<luarterH of a firm In British India, 
from a branch sltuatcjl in a foreign 
country, is presumed to bo profits iV:. 
not eapital. Sc is asKcssablo to income 
tax . — He Mukuoappa CiiKTriAR (1926), 
I. L. U. 49 Mail. 466.— IND. 


an. Gift of money to jockey from race- 
horse owner after winning rocc. J — U€ld : 
an emolument which arose or accrued 
to tho jockey by rcosou of his vocation 
as such, & liablo to assessment for 
income tax. — WiNO v. O’Connell, 
119271 I. R. 84.~IR. 


sp. CompensaiUm for detention of 
ships rcQUisitioned by Government .] — 
Held : a trading receipt. Sc chargeable. 
— Aluanoe & Dublin Consumers’ 
Gas Co. v. M'Wuaiamb, 11928] I. R. 1. 
— IR. 


■t. Profit from sale of land at enhanced 
price — JV lather tarable .] — Stott v. Is- 
1.AND Revenue Comr. (1927), 48 
N. L, 11. 471.— S. AF. 

sw. Profits of company — Maintaining 
f€* condveting club for benefit of members 
— Whether taxable.] — Re Dibrugaiui 
Disnucrr Club, Ltd, (1927), 1. L. R. 
55 Calc. 971,— IND. 


sy. Letting houses — Taxable .] — 

Re. Commercial Properties, Ltd, 
(1928), 1. L. R. 55 Calc. 1057.— IND. 


>z. Profits frotn. unlatvftd cnierpri-se — 
Swt^epstakes .] — Profits derived from 
carrying out a sweepstake, being 
profits derived from a orimlnm enter- 
prise, are not assessable to income tax. 
—Haves v. Dcirian, (19291 1. R- 406. 
— IR. 


sa. Profits from sale of rights of co . — 
I n pursuance of original scheme — 
Whemer capital or income.] — Reap. co. 


acquired la pursuance of its objects 
corte-iii platinum bearing properties 
from a vendor syndicate. The 00 . 
began development work on one of tho 
properties, opening up some of tho 
claims Sc siukJng a shaft, but on en- 
countering a strong flow of water 
stopped toe work on the ground that 
it did not want to expend money on 
a pumping plant, in view of the more 
important work of purchasing all 
properties upon which tho reef dis- 
covered by the co.’s technical advisor 
was found by him to exist. Tho co. 
thereujjon purchased certain further 
properties, thereby exJiausting its 
cash resources. Thereafter one of the 
CO. 'ti directors stated that tho occurrence 
of platinum In the properties required 
a largo working capital, Sc suggested 
that a new poworfui co. should bo 
formed to toko over the rights held 
by resp. co. Tho board of resp. co. 
approved of this Sc an agreement was 
arrived at whereby In effect resp. co. 
sold its properties to tho new 00 ., 
resp. co. having been assessed to pay 
income tax on the profits arising out 
of tho sale : — Held : the profits result- 
ing from the sale to the new co. were 
obtained in an operation of business 
in a scheme for profltf* making Sc were 
therefore Income Sc not accruals of a 
capital nature. — Inland Revenue 
Comes, v. Letdenbkko Platinum, 
Ltd., [1929] App. D. 137.— S. AF. 

sb. Dedtictions for elevator reserve St 
commercial reserve made from payments 
to farmer by co-operative wheat pro- 
ducers* association.] — Held: the deduc- 
tions in question are but loans or 
advances under contract made by the 
farmers out of the price of their grain 
to the applt. for carrying on the 
business & acquiring elevators, which 
are all repayable to the grower, Sl are 
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Applt. wa« assessed to income tax for 192S 
on the amoimt of the excess pi'ohte duty so 
set off, the contention of the Bevenue being 
that in effect the excess profits duty for 1918 
A 1919 had been repaid to applt. : — Held : 
the mutual agreement to set off one claim 
against the other amounted to a payment by 
applt. within Finance Act, 1921 (c. 32), s. 36, 
&; a repayment by the Bevenue, & the amount 
of such repayment was a subject-matter of 
income tax for 1923. — Tabrant v. Bobisrts 
(1930), 47 T. L. B. 199 ; 76 Sol. Jo. 27 ; 16 
Tax Cas. 764. 

99g« Profits made in illegal business.] — Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used. — Canadian Ministkr 
OP Finance t*. Smith (1026), 42 T. L. B. 734 ; 
70 Sol. Jo. 941 ; sub nom. Minister of 
Finance r. Smith, 95 L. J. P. C. 193. P. C. 
90h, Repayment of sum illegally demanded by 
Food Controller for licence to purchase milk.] 
— Held : in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 
was originally paid to the Food Controller. — 
English DArwES, Ltd. v. Phillips, English 
Dairies, I/td. v. Inland Bevenue Comrs. 
(1927), 11 Tax Cas. 697. 

99 J. Royalties.} — Applt. co. caiTied on business in 
the United Kingdom as literary agents, 
acting on behalf of authors in making 
arrangements with publishers & others for 
the publication or disposal of authors’ 
literary productions. The oo. remitted to 
the authors the royalties less the co/s com- 
mission A expenses. The co. was assessed 
for the year 1926-26 in respect of sums paid 
under such arrangements to certain aiTf/iors 
who were not resilient in the United 
Kingdom. The books concerned woi’o 
written out of the United Kingdom. The 
co. appealed to the Special Comrs, The 
Comrs., in an interim decision, determined 
that the copyright royalties in question were 

not galas or profits of tbo assocn. 
wltbln Income war Tax Act, 1»I7, & 
ar© not taxable under tbe said Aor.. — 

Saska’Pchewan Co-operativk Wheat 
Producers, Ltd. v. Miatster or 
National Hrvenuk, [19291 Kx. C. It. 

180; «/M, 11030) S. 0. 11. 402; 3 
D. L. K. 162.— CAN. 

•o. ProfitH of slctraur. of uhinky by 
diMilUry coni^ny .] — ^A dislillory co. 
owned bondca warehouses, in which, 
on certain conditions, it undertook to 
store its customers’ whisky, after 

f iurchaeo, for three yearn, or for a 
ongrer period, an required. The con- 
ditlouB were {inter alia) that, in return 
for storage, customers should pay to 
the CO, a sum calculated l)y taking a 
flxed rentcharge per cask of whisky 
for each week of storage, less a 
deduction for any deficiency due to 
leakage. The aodnctloii for de- 
fledenoies could not to ascertained 
until the casks were rtjmoved at the 
oonolusion of storage, &, until then, no 
sum was demandable from customers. 

The Bevenue maintained that, in 
estimating the co.’s profits & gains for 
purposes of inoome tax, the weekly 
rent charges fell to to treated as 
profits aconiing week by week. Sc, 
subject to an allowaiice being made for 
the deflcieucloa as ultimately ascer- 
tained, should to brought Into account 
as profits of the year In w'hlch they 
aooraed : — ffeld : the pjxiflts from 
storage contracts w^ere neither earned 
nor asoertaJnablo until those contracts 

J«8. 


not profits or gains arising from any trade, 
profession, or vocation exercised in the 
IJnited Kingdom ; that they were profits 
OP gains arising from pi*operty in the United 
Kingdom ; & that the non-resident authora 
were assessable in the name of the co. under 
rule 5 of the General Buies. At a further 
hearing the Comrs. held that the assessments 
should be under Case VI. of Sched. D, & 
they should be in the amount of the royalties 
less tlie agents’ commission &> incidental 
expenses, so far as they related to the 
royalties brought into cliargo, & not, as con- 
tended on behalf of the revenue, without any 
such deduction. Both parties appealed : — 
Held : that the royalties were annual pro fits 
or gains arising from property in the United 
Kingdom i't. so were assessable under Sched. 
D ; & that allowance should be made in the 
assessments for the expenses indicated. — 
CiTims Brown, Ltd. v. Jarvis ; Jarvis v. 
Curtis Brown, Ltd. (1929), 14 Tax Cas. 
744 ; 73 Sol. Jo. 819. 

99k. Purchase of bonds cum coupon & simul- 
taneous sale ex coupon— Tax deducted from 
interest — Whether balance assessable.] -A 

financial trust co. purcJiased Treasury bonds 
cum couj)on <& siiimltanoously sold the same 
amount of bonds cx coupon. Tliey cashed 
the coupons next <lue to be paid, receiving 
the iiitorcst due, less income tax, which was 
deducted imilor Schiul. C : — Held. : the co. 
were not bound to bring the balance of 
interest into aci^oxmt as a ]>ro[lt or gain 
taxable under Sched. I). — Thompson 
Trust & Loan Co. of Canada (1931), 100 
L. J. K. B. 622 J 47 'W L. H. 625. 

100, Add» Annotations : — Consd. I. K. Comrs, v. 
Forth Conservancy Board, [1929] A. C. 213 ; 
Iteming v, Jones (1929), 141 li. T. 472. 
Refd. i\)rth Conservancy Board v. I, B. 
Comrs., [1931] A. 0. 640. 

104. Add, Annotations : — Consd. I, R. Comrs. v. 
Forth Conservancy Board, [1929J A. O. 213. 
Apld. Forth Conservancy Board v, J. B. 
Comrs., [1931] A, V, 610. Reid. Brighton 


JjHfl l>i‘<.5n Sr. ought not, 

tliorofoiH*, to outer into (ho iiomputa- 
tioji of the co.V prolK.w & gains for the 
nuipoHC of inoiuuo tax in any yiuir 
before that, in which the coiitructs w'ere 
connilot od.— D ai luaink-Talisk kh ins • 
TiijjcRucs i>. Inland Bevenue Comiw., 
I1930J S. O. 878 ; ITi Tax Ch.h. 6J3.- 
SCOT. 

fed. Davvigcn for failvre to repair ship 
icilhin ftperiflea pcrifHl — Hama on lomt 
of profitsA— KhIpowDorH inii’chaHcd a 
fthii) tiecondhand, which roonireil ox- 
ti'iirtive nqialrf<. Tho vchhcI was Ini- 
incdlutely j)ut Into the handK of 
8hlr)ljnihl<*rs to curry out tlu^ repairs, 
but they faihnl to complete the repairs 
until five inoiithH after the exi»iry of 
the period specified lu their tender. 
The owners having <!]alino<l as damages 
a sum based on the fHitimated profits 
which the slilp would have eurne^l 
duilng tiio five mouths, the claim was 
ulttrnately comproinisdl by a payment 
of iia.OOO ; -/icW ; this Bum con* 
stitubfd pDjflis on which the owners 
were liable to Inexiino tax. In reapcet 
that It W'us c;oinpon«atlon for the loss 
of trading, proflte, not for injury tc* a 
capital asset. — B ubmait Steam 8m i* 
Co. V. Inland Revenue Comw., 
[19311 S. C. 156.— 8COT. 

»». Hnyalty.) — ^Applt. sold to a e<n 
land, incluiUng minerals, for a ennh 
sum, 8hart:s in the co.. Sc a rf>yalty, . 
so called, reserved of 10 per cent, of | 
all oil, etc., produced Sc saved from i 

7 


the JjunI free of cost to applt. on tiio 
premNcH. The (50. e-ovi^nanUMl to 
oomuieufje Sc contlnuo drilling opera- 
tions, Sc, on (IlHcovery of oil, to instal 
iriachlnery for pumping it, etc. It 
struck oil, sohl nil tlie oil iiroduccxl In 
1927, Sc paid to apx>lt., as being the 
royjilty under the agreement, one- 
tenth of the gross pmcetHls thereof. 
T]je uiieBtiou now in issue was wJietlier 
or uot upidt., lu rt^spect of tlio amount 
HO risNdvud by Ikt us royally, was 
uHsesHalde by the Crown for Incoiruj 
tax under Inemne War Tax Act, Ml 1 7 
(l)oin.), UM amended. Ai>plt. was nut 
a dealer In or In the business of buying 
Sc selling oil lunilH or leases :- //c/f/ ; 
applt. vrkiH not HO assesHabhi.- Si'OONKW 
Minihtkb or National UEVENtrK, 
[1931 J S. C. B. 399 ; 3 D. L. It. 136 ; 
rtrviH/,, [1931 J I D. L. It. 723; (1930), 
Ex. C. B. 229. CAN. 

sf. Payfiu'.ntH by itaruranee eompany 
J for lorn of vrofliti dr fixal eharuBH .] — 
i intrnHH Flit & Oedab 

I Ja'.MnKit U'O,, Ltd, v . Minister or 
N.moN.M. ItEVENlTE, [1930] Kx. O. B. 
59. * CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

•c. Tran/rmitiHit/n of electriciiy dh 
( tni'pply of air Ihrouph pipea.) — Held: 

> the CO. did not carry on tt»o bUHlness 
of '* manufacturer ” within Assossmont 
Act, 8. 10 (1) (d ). — Be COLKMAN At 
Nor, Ont. Light Sc Power Co. (1927), 
00 O. L, It. 4U5,— CAN. 
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OoUege V. Man-iott, [1926] A. C. 192; 
Salisbury House Estate v. Fry (1929), 98 
L. J. K. B. 722. 

104a. Government grant to dock company.] — 

Where a dock co. had received a Go-^. grant 
equivalent to half the interest on certain 
loans to the co. for a period of two years, 
the ^ant being made to assist the co. in 
carrying out useful work for the relief of 
unemployment : — Held : the grant was 
capital & was not liable to income tax. — 
Seaham Harbour Dock Co. v. Crook 
(1930), 47 T. L. R. 23, C. A. affd., 48 T. L.R. 
91 ; 75 Sol. Jo. 830, H. L. 

104b. River dues— Surplus Income applicable in 
discretion of Conservancy Board.] — con- 
servancy board was established by statute to 
preserve & improve a river & firth & to 
control the navigation therein. Its members 
were appointed or elected by local authori- 
ties, Go^. departments, railway cos. & ship- 
owners. It possessed wide powers to dredge, 
light, buoy ic otherwise improve the naviga- 
tion of the river, & it was empowered to levy 
dues on vessels entering the river or firth. 
These dues constituted its sole revenue, & 

* were directed by statute to be applied to the 
pimposcs of the undertaking as the Board 
might determine : — Held : the board was 
assessable to income tax on the surplus 
revenue aiising from these dues under 
Case VI. of Sched. D of 1918 Act.— Forth 
Conservancy Boahi v. Inland Revenue 
Comes., [1931] A. C. 5<i0 ; 100 L. J. P. C. 193 ; 
145 L. T. 121 ; 96 J. P. ICO ; 47 T. L. K. 
429 ; 76 Sol. Jo. 369 ; 29 L. G. R. 641, H. L. 

112. Add, Annotations : — Distd. Forih Con- 

servancy Board v, I. R. Comrs., [1931] A. C. 
640. Refd* I. R. Conirs. v, i'\)rth Con- 
servancy Board (1928), 14 Tax Cas. 709. 

112a. Company — Carrying on several businesses.] — 
A CO. may carry on moi*o than one trade 
within 1918 Act, Schedule D., Case I. 
Whether the activities of a co. constitute one 
business or two separate businesses is a 
question of fact. — Scaijss v. Thompson 
(George) & Co., Ltd. (1927), 138 L. T. 331 ; 
13 Tax Cos. 83. 

118. Add; Citation : — 10 Tax Cas. 29. 

Add, Annotations ; — ^Expld. I^eeming v, Jones 
(1929), 141 L. T. 472. Distd. Jones v. Looming, 
[1930] A. C. 415. Refd. lie Bankruptcy 
Notice (No. 292 of 1928) (1928), 44 T. L. R. 
633; I. R. Comrs. v, l.ysaght, [1928] A. C. 
234 ; Rees Ro turbo Development Syndicate 
V. I. R. Comrs., Roes Roturbo Development 
Syndicate v, Ducker (1928), 13 Tax Cas. 366; 
Forth Conservancy Board v, I. R. Comrs., 
[1931] A. C. 640. 

114. Add. Citations A. O. 312; 96 

L. J. K. B. 379; 130 L. T. 680 ; 43 T. L. R. 
116 ; 71 Sol. Jo. 18 ; 11 Tax Cas. 297, H. L. ; 
affg,, [1926] 1 K. B. 650. 

Add, Annotations : — Refd. Kirke’s Trustees 
V. I. R. Comrs. (1920), 136 L. T. 682 ; Nesbitt 
V, Mitchel (1926), 11 Tax Cas. 211; Con- 
stantinesco v, R. (1927), 11 Tax Cas. 730; 
Devon Mutual Steamsliip Insce. Assocn. v, 
Ogg(1927), 13 Tax Cos. 184; 1. K. Comrs. v, 
Newcastle Breweries (1927), 12 Tax Cas. 927 ; 


Bees Roturbo Development Syndicate v. I. R. 
C<mir8., Rees Roturbo Development Syndicate 
V, Ducker (1928), 13 Tax Cas. 366 ; Jones v, 
Leeming, [1930] A. C. 416 ; Taxes Comrs. v, 
British Australian Wool Realization Assocn., 
Ltd. (1930), 47 T. L. R. 67. 

tl4a. “Turning over “cotton mills.] — During 

the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in 
the operation known locally as ‘ ‘ turning over * * 
a cotton mill, i.e, acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, & reselling it to a new co. 
The operation was successful & applt. joined 
other syndicates, composed partly of the 
same persons engaged in “ turning over 
three other mills. In each case a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May 6, 1923, & the assessment 
w.as signed by the general comrs. on Sept. 6, 
1923: — Held: (1) though each adventure 
of “ turning over ” a mill, taken singly, was 
not a trade, but a capital transaction, yet 
the succession of such adventures, in each of 
wliich (qiplt. took part, might constibiitt^ the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
income tax ; (2) tlie assessment was made in 
time, having been made when it was signed 
by the additional comrs. witliin the three 
years allowed by 1918 Act, s. 125 (2), & the 
subsequent steps need not be within that 
time. — PicKFOUD v. QuntKE, Pickpord v. 
Inland Revenue Comrs. (1927), 138 L. T. 
500 ; 44 T. L. R. 16 ; 13 Tax Cas. 261, C. A. 

Isolated transaction — Assignment of 

option.] — Resp. joined with three other persons 
in obtaining an option to purchase a lubber 
estate in the Malay Peninsula. As the 
estate was too small for resale to a co. for 
public flotation, they acquired a further 
option to purchase an adjoining estate. 
Ultimately the two c.state8 were sold to a co. 
at a profit. Resp. having been assessed to 
income tax on a sum representing his net 
share of the profit appealed. The Comrs. 
found that resp. acquired the property or 
interest in the property with the sole object 
of turning it over again at a profit, & that he 
at no time had any intention of holding the 
property or interest as an investment, & 
confinned the assessment. They subse- 
quently found, on the case being referred 
back to them, that the transaction was not 
a concern in the nature of trade ; — Held : 
having regard to the finding of the Comrs. 
that the transaction was not a concern in 
the natiu'e of trade, &; to its being an isolated 
transaction of purchase & resale of property, 
the profits arising tberefrom were not in the 
nature of income but were an accretion to 


PART V. SECT. 2, SUB-SECT. 1.— A. 

110 i. GoU clvb-^luarging 
for use of links,} — Held : tbo manaffo- 


zuent of the municipal golf courses 
was a trade or business the protits of 
which were assessable to income tax 
under Sched. D., Case I. — Oarnoustik 

8 


Golf Course Comkittke v. Inland 
Hevenuk Combs., [1929] 8. C. (CL of 
Sess.) 419.— «OOT. 
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capital, & were therefore not subject to tax 
under 1918 Act, Sched. D, Case VI.— -Jones 
V. Lbeming, [1930] A. C. 416 ; 99 L. J. K. B. 
318 ; 143 L. T. 60 ; 46 T. L. R. 296 ; 74 
Sol. Jo. 247 ; sub nom. I^jeming v. Jones, 
16 Tax Cas. 333, H. L. 


116a. Company letting out offices— Rents & 
profits from contracts for services.] — A co. 

formed to acquire, manage, & deal with a 
block of buildings let out the rooms as 
unfuraished oflicos to tenants. The co. 
provided a staff to operate tlie lifts & to act 
as porters & watch & protect the building. 
The CO. also provided certain services, such 
as heating & cleaning, for the tenants if 
required, at an additional charge. For each 
of the four years ending April 6, 1926, 1926, 
1927, & 1928 the co. was assessed under 
Sched. A to income tax on the gross value of 
the building as appearing in the valuation 
list under the Valuation (Metropolis) Act, 
1869 (c. 67). The co. admitted its liability 
to be assessed in respect of its profits from 
the services supplied to the tenants under 
Sched. D, but the Oown claimed in making 
the assessn ents under Sched. I) to include 
the rents of the offices as part of tlie receipts 
of the traiie, making allowance for tax 
assessed under 8ched. A i—Held : the rents 
Were profits ai'ising from the ownership of 
land in respect of wdiich the assessment 
under Sched. A was exhaustive, & they 
therefore could not be included in the 
assessment under Sched. D as trade receipts 
of the co. — Fry v. Salisbury House Kstatk, 
Ltd. ; Jones v. City of London Real 
Property Co., Ltd., [1930] A. O. 432; 99 
L. J. K. B. 403 ; 143 L. T. 77 ; ^6 T. Ti. R. 
336, 368 ; 74 Sol. Jo. 232 ; 16 'l'a.x Ch?-, 266, 
H. L. ; affg., S. C. Salisbury Hoi\se t;.sTA'rE, 


Ltd. V , Fry, [1930] 1 K. B. 804, C. A. ; & 
City op London Real I^^iopbrty Co. v. 
Jones, 46 T. L. R. 673, C. A. 

AnnotafimM : — Ooiud. Colhvrr. llenni &: Oo., (1931] 1 K. B. 
123. Reid. 1. It. Comi‘8. i*. Scottiish Ceutrai iClootrlo Power 
Oo. (10311, 145 L. T. 100. 

118. Add. Annoiaiions : — Consd. l^ecming v. Jones 
(1929), 141 L. T. 472. Refd. Jersey’s Exors. 
V. Bassom, Derby r. Bassom (1926), 136 L. T. 
274 : I. R. Comrs. v. liysaght, [1928] A. C. 234. 

120. Add. Annotations : — As to {2) Consd. Alabama 
Coal. Iron, Ijaud & Colonization Oo. v. Mylam 
(1926), 11 Tax Cas. 232 ; Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Rees lloturbo 
Development Syndicate r. I. R. Conn's., Rees 
Roturbo Development S>’Tidicate v. Ducker 
(1928), 13 Tax Cas. 366. Generally ^ Refd. 
Uni) V. I. R. CoxnvH. (1926), 136 1^. T. 759. 

121. Add. Annoialions : — Distd. Alabama Coal, 
Iron, I^ind & (Colonization (k>. r. Mylam 
(1926). 1 1 Tax Cas. 232. Refd. Taxes Comrs. 
V. British Australian Wool Realization 
Assocn., Ltd. (1930), 47 T. L. R. 57. 

122. Add. Annotatioxf ; -Refd. Rees Uf)turbo Do- 
volo])ment Syndicate v. I. 11. Comrs., Reos 
Roturbo l)ev(‘lopnu‘nt Syndicate v. Ducker 
(1928), 13 Tax Cna. 366. 

122a. Managing trust lands for benefit of 

holders of Alabama bonds.]— //r/d.* a trading 
co., & assessable on ])roilts made in the 
realisation of such lands. — AiiAiiAikiA Coal, 
Iron, Land &. ('oi.onization Ltd. v. 

Mylam (1926). 11 4'av 232. 

AnnaUtiUni : CoDSd. 'I’iui'h ('< iii)s. r. IWIt.lKli Ansirallau 
Wool Itoaliratjon AHi^(‘(;n., I.Ll. (IU3(i), 4 7 T. L. It. 57. 

125. Add. Annolation Refd. 1. R. Comrs. v, 
Yorkshire Agricultural Soc. (1927), 41 T. L. H. 
59. 

127. Add. Citations 95 L. J. K. B. 356 ; 10 ’fax 
Cas. 213. 


119 i. poultry farm.] — 

Lean v. Inland Kevemuk, No. 77 i, 
ante. — SCOT. 

8f. Difference in value of Hlork-in- 
trade on sale nf hutdnesH.] — A' 
hla partner hold ihelr buisiucsM t,o a eo. 
They treated their stoek-ifi-lrnde jih 
beint? of tbe value of «4 3,3.1 7, Init, th(^ 
CO. tivated it an boiiijr worth t.’jS,383 : 
— Held: the ditTorcnco tiotucm tbe 
two KiiiTiH vva.s not u prollt. derived from 
the buBiuosB of the p’i-rtuer«hip, A 
resp. was not aa-stiSHable for int^omc tax 
In i*oapect of his share of sneh ditb'reiiee. 
“-Dor mTY V. Comu. of Taxkm. M‘.r27] 
A. C. 327 ; L. .7, V. C. 4 5 ; 136 T. 
70C; 43 T. L. U. 207.— N.Z. 


si. Sale by lumber company of limht 
at profit.]— Held : not a sale In tt 
orfllnary course of trading by the eo 
but a sale of part of its mpital nsseh 
& the amount rec<dv(Hl was an appreeli 
bon of cuidUil. — A.-G. I’ou Pkttis 
Colombia r. Standard Litmuku Co 
Ltd., ri926J 2 W. W. It. 107 ; 3 
B. C. It. 481.— CAN. 


tm. Purchase, con-version, dc re-sole 
of ship — Isolated transaciUm .] — A ship 
repairer, a blackHinith. & a fish Balen- 
inan’s employee, who had not pre- 
viously been connected with eucb othfjr 
In business, bought a cargo steamer, 
converted it, partly by their owm 
labour, into a steam drifter, & sold It 
within four months of the date of 
purchase at a profit //eh/ .• the 
tr ansa ction, though isolated, w'os the 
carrying on of a trade, the profits of 
wjiieh were assessable to Income tax. — 
Inlaki) Revenue C^omrs. v. Living* 
bton, 119271 8. C. 251; 11 Tax Cas. 
588.~-6C0T. 


•n. Carrying on a trade — What 
anumnta to — Qxiestion of toir.l— The 
queetion whether a taxpayer In buying 
« selling land was carrying on the tiude 




or bllHines^• of bind joblier .so h.s to 
make the nroeeeds of su<di sales piiH, of 
Ills gross IriefUJie Is a QtiesGon of law, 
A: MU liiferenee drawn by the Srns'ltil 
Income Tux (!t. from tbe faet.s fmmd 
by it docs not blml the ct. to which 
a cMKe has lieen Htaloil under s. 60 of 
A<t 40 of 11)25.' 1. NLA XD HEVKVDK 

(JoMK. V. STovr, 11928] App. D. 252. — 
S. AF. 

so. Slot utory trustees mmuiyiny rrt'rea - 

tion unonuL] A hirdy of truKtees were 

apjioinled under a provlHionnl onler t o 
hold Ar iniuuige certain land in « Imrgh 
UH a rcercHtioii ground. The tnist<s*H 
were in pur) elected by the ludders of 
Hcasoii ti(!keis of MdiulssSoii to Mkj 
ground, be in oart. oppointed by tbe 
town couneil ui t he tiurgti from nniong 
its meml*ers. Tin? ground w«s hiid r»nt 
in gar<lenH, tennis courts. A: t)ouliug K 
puff ing greens & was i»pcn to t bo 
public on puv.iicnt, admission lelng 
l>y season, rnoiitbly, foriilgbt ly, or 
daily tickets. 'I'he great miijorit.y of 
tho.se admitted were dally ticket 
liolders. The njvenue of the tni.stees 
from the sale of tie,ket,B exceeded tlie 
cxpenKfiS of nianagemcnt : — Held : the 
tni.stees earrio l on a trade <tr buslnoss. 
Sc. not a luututti ohsocii. for the benefit 
of a fiody of subHcrfbers. — I nj.axd 
IlEVEXirE COMIIH. V. STONKIIAVKX 
Becbeation OitouNi> Tru;RTEi'>t. 1 19.30) 
S. C. 206 ; 15 Tax Oh. 419.- SCOT. 

PART V. SECT. 2, SUB-SECT. l.~B. 

d i, — Formed to acuvire e stole — 
Profit (tn remlr .\ — A llTtdtcd eo. was 
foiTued In 1911 to Hcqidre a heritable 
eslMte belonging to « tnist. the Hhare- 
holderH being the benptieiarle.s of the 
trust. 3’he objects of the co., a« net 
forth In it« memorandum of owocn., 
included the purchaae, development, & 
Bale of heritable property. Tbe co. 
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held the estate till Itt2l, offer whleii it 
gnidnolly sold portione of it. it olso 
bought in IJin, tSi ro*8old in 1925, 
oimtlier beritotdo propert y - //r/r/ 
the c,t>. Was HMst^sHable to Income tax 
under !*!t!licd. I), (’ase 1., on tlie prolita 
corned on t hcHe tranHoctfoiiN, in resfioct 
that tln‘y were prolltH aecnilng from 
eorrying on m trade of buying be selUng 
herilside nroperty. — Baioownik Land 
3’m'si. LI'D. V. iXLA.XP ftKVKXUK 

(’oMiw.. M!»29) S. C. 790 ; 14 'I’ux Coh. 

6HI. SCOT. 

d ii. ('(nnpnvy letting fiats — 

Sab itf flats- Ib aiisnlion of vapittil. \ — 
iM.AM» JtKVKXm. fOMUH. r. liVXM.AXD 
INV i;h'| MKNT ( ’<• . iHT). (1929), I t Tax- 
COK. 694.- SCOT. 

up. Ayriratturid 1amt.\ Held: ns 
the lone hod beer, lirmght ns an 
Invostmcnt id cHpitnl, the profit w'hh 
an Mcerethm to t -pltMl, At not tax- 
oble. -Wnnm'r r. Dkitty ('omu. ok 
Taxiw. (1927 I H. A. H. H. 2f 2.- A US. 

«q. PrufiD on rr-satr of tand,] - Held: 
the prendsos were houghf with the 
Infentbm of bring iiserJ in tin* buHliiCKfl 
of a tailor wlijeb Hprdt. was then 
enrryingon, & not witii s view to profit 
on re -suit*. The proper test Is wdieiber 
the gain made whh on eninrgement of 
capital nrislng from the rrierc^ roulisu* 
tioii of property, or wa« s gain mHiie In 
businesH opornt.ioii** In tlie course of 
carrying on ii scheme for profit making. 
- Bnowv n . Htatk Taxattov Gomr. 
fl927). 30 \V. A \, 1L 30.— AUS. 

•r. [Jf-ensed prfTuises — Sale of interest 
in— Slim rrftiured for gi>odvnV..V--'V\\Q 
amount of the eorifslderfl) ion reeelv< d 
for the sale of the goodwill nf a hotel 
property held by the vendor as lessee 
Is Income osHessable to Income tax under 
Income Tax Act, 1924, «, 11 (2L— /fe 
Income Tax Apt or 1924 (No. 2), 
11928) 8. R. Q. 333.-~AUS. 



OUM lt7— 1B6. EnOIISE and EMFIBE DiaEST Scfpi.&hekt. 


Add* Annotaiions :----4yenerallyt Oonsd. Girls* 
Public Day School Trust v. Ereaut (1930), 99 
L. J. K. B. 643. Refd. General Medical Council 
V. 1. B. Oomrs., English Branch Council of 
General Medical Council v. Same (1928), 97 
L. J. K. B. 578 ; Stoke-on-Trent Revenue 
Officer V, Stoke-on-Trent Assessment Com- 
mittee & Potteries Electric Traction Co., etc., 
etc. (1930), 143 L. T. 660. 

128. Add. Annoiation : — Refd. Levene v. I. B. 
Comrs., [1027] 2 K. B. 38. 

129. Add. CiUdion : — 10 Tax Cas. 424. 

Add. Annotation : — Refd. Levene v. I. R. 
Comrs., [1028] A. 0. 217. 

180. Add. Annotation : — Consd. I. R. Comrs. v. 
Lysaght, [1028] A. 0. 234^ 

131. Add. Annotations: — As to (1) Oonsd. I. R. 
Oomrs. V. Lysaght, [1028] A. C. 234 ; Proctor 
V. Ryall, Ryall v. Proctor (1928), 14 Tax Gas. 
204. As to (2) Refd. Fleming v: Wilkinson 
(1025), 10 Tax Cas. 416. Oenerally, Refd. 
Levene v. 1. R. Oomrs., [1027] 2 K. B. 38. | 

181a. .] — Applt. was em- | 

ployed by a British co. as general manager of 
their sugar es^tes in Demerara where he 
lived & where His salary was wholly earned & 
aid. He was in England on leave from 
une to Sept. 1918, &, during that time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 6, 1019 & an assessment to 

income tax was made upon him for the year 
1918-19 in respect of this sum under Schedule 
D., Case V. His wife had been for several 
years, was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
inct>me arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
Hvod lor the most part in hotels &> in fact 
spent only one night at the house. The 
Special Oomrs. having decided that applt. 
was resident in the United Kingdom durmg 
the year ending Apr. 5, 1019, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom dining that year from 
an employment abroad : — Held : inasmuch 
as applt. *8 salary was payable in Demerara, 
the sum creditiOd to him in the United King- 
dom must be regarded as remitted to him 
from abroad & as constituting income from 
a foreign possession chargeable under 
Schedule D., Case V, — Fleming v, Wilkinson 
(1026), 10 Tax Oas. 416, C. A. 

181b. — Consideration of the meaning of the 

expressions “ resident “ ordinarily resi- 
dent ** in Income Tax Act, 1918 (c. 40). — 
Levene r. Inland Revenue Combs., [1028] 
A. 0. 217 ; 07 L. J. K. B. 377 ; 139 L. T. 1 ; 
44 T. L. R. 374; 72 Sol. Jo. 270; 13 Tax Cas. 
.486 H. L. 

AnneioHontt : — Distd. I. H. Comrs. v. Lxssfflit, 11928] A. O. 
234. Oonsd. K. r. St. Marylebone Inoonie Tax Comrs., 
Et p. Sohlesiiurer (1928L 13 Tax Cos. 746; Fry v. Burma 
Oorpu. (1929)798 L. J. K. B. 693. 


131 ( 5 , .] — special or technical meaning is 

attached to the terms ** resident ** & 

ordinarily resident ’* as used in 1018 Act ; 
accordingly the question whether a person 
is “ resident ’* 4k “ ordinarily resident ** in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a coimtry 
for income tax purposes, if his residence 
there is not casual or uncertain, but is in the 
ordinary course of his life. — Inland Revenue 
Combs, v. Lysaght, [1928] A. C. 284 ; 97 
L. J. K. B. 386 ; 139 L. T. 6 ; 44 T. L. B. 
374 ; 72 Sol. Jo. 270 ; sub nom, Lysaght 
V. Inland Revenue Combs., 13 Tax Cas. 
611, H. L. 

AnnoiatiofM r — Consd. Morley v. Lawford & Co. (1928), 140 
L. T. 125 ; Egyptian Delta Land & Tnve'^tment Co. v. 
Todd, 119291 A. C. 1. Apld. R. V. St. Marylebone Income 
Tax Gomra., Ex p. Schlealnger (1928), 13 Tax Gas. 746. 

131(1, ,] — Iniand Revenue Combs, v. Zokab 

(1026). 11 Tax Cas. 289. 

Annntation : — Held. 1. K. Oomrs. v. Brown (1920), 11 Tax 
Cas. 292. 

1310, .] — Inland Revenue Combs, v. Brown 

(1926), 11 Tax Oas. 292. 

1811. Trade carried on by sales agent for foreign 
countries of manufacturers In United Kingr 
dom.] — Applt. entered Into separate agree- 
ments with each of a number of manu- 
factui*er8 in the United Kingdom, under 
which ho was appointed as their sales agent 
in specilied “ agency districts '* in countries 
out of the United Kingdom, undertaking 
generally (iTtter alia) to promote in the 
district the sale of the manufacturer's goods. 
The manufacturers supplied adveHising 
material but all other expenses were met by 
applt. out of his remuneration, which con- 
sisted of commission only, based on the net 
cash received by the manufactui^er in respect 
of aU goods shipped to the relative agency 
district, with a small guaranteed minimum. 
The whole of the commission was paid into 

I an account in a bank in England. Between 
Nov. 16, 1916, & June 16, 1923, applt. was 
in the United Kingdom for the following 
periods only : Apr. 14, 1919, to Aug. 10, 
1919; July 26, 1920, to Nov. 22, 1920; 

I Dec. 20, 1921, to Apr. 12, 1922. He returned 
to England again on June 16, 1923. l^en 
in England applt. visited the manufacturers 
with whom he was under agreement, to 
discuss business matters & to receive instruc- 
tions. He lived, when in England, at a 
bouse, the pro^rty of his wife, in which his 
wife & children lived continuously : — 
Held : the trade was at least in part carried 
on in the United Kingdom & that the 
assessments should be confirmed. — Spiers v. 
MACKINNON (1929), 14 Tax Cas. 386. 

182. Add. Annotaiimi : — Reid. Muller (London) v. 
Lethem, Muller (London) v.^I. R. Oomrs., 
[1027] 1 K. B. 780. 

136. Add, Annotations : — Apprvd* Egyptian Delta 
Land & Investment Co. v. Todd, [19291 

; A. 0. 1. Refd. Baelz v. Public Trustee, [1926] 
Ch. 863. 


PART V. 8S0T. 2, SUB-SECT. S.—B. 

•t. General rule.] — A partnerablp 
resides, for purposes of Income tax, 
at tbe place where its real business is 
carried on ; A the real business is 
carried on where the central manaffe- 
ment ft control of the whole of Its 
business actually abides. There may 


bo two such places of residence, but tbe 
sugRested second residenoe must not 
merely have a delegation of tbe manage- 
ment of some portion of tbe partner- 
shin bustneas, however extensive, but 
a delegation of some portion of the 
management of the bnsiness as a whole. 
The question as to where the Indhldiial 

10 


partners actually have their places 
of residence is a w^hoUy irrelevant 
couHlderation in determining the place 
of residence of tbe ftrin. — ^M adkss 
Inoomx Tax Comb. v. T. S. Fikm, 
Tanjorb at Nboapatam (1927), 
I. L. R. 50 Mad. 847.— IND. 
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199. Add. Annoiaiiona : — As U> (1) Distd. Noble v, 
Mitchell (1926), 43 T. L. B. 102. Consd. 
Fry V. Burma Corpu. (1029), 98 L. J. K. B. 
693. Generally, Consd. Egyptian Delta Land 
& Investment Co. v. Todd, [1929] A. C. 1. 

140. Add, Anrwtation : — As to (1) Retd. Cockerline 
(W. H.) & Co, V. I. B. Comrs. (1930), 47 
T. L. B. 13. 

141. Add. Annotation : — Refd. Egyptian Delta 
Land & Investment Co. v, Todd, [1929] A. C. 1. 

142. Add, Annotations : — Consd. Pry v. Burma 
Oorpn. (1029), 98 L. J. K. B. 693. Reid. 
Proctor V. Bvall, Byall v. Proctor (1928), 
14 Tax Cas. 204 ; Egyptian Delta Land & 
Investment Co. v. Todd, [1929] A. C. 1. 

142a. By resident director under power 

of attorney— Profits retained abroad.]— Applts., 
insurance &> reinsurance brokers &> agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applts. in some cases 
represented the same cos. in London & in 
Paris. A resident director of applts. had tlie 
sole conduct of the Paris business under a 
ower of attorney. The results of the Paris 
usinesB wer » incorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London ; — Held : as the power 
of attorney did not, except as against third 
parties, divest the directors in London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, including those 
of the Paris office, — NOBnB (B. W.), Lti>. v. 
Mitchell (1926), 43 T. L. B. 102. 

144. Add, Annotations : — Expld. Egyptian Delta 
Land & Investment Co. v, T< dd, [1929] 
A, C. 1. Refd. Baelz v. Pubiio Trustee, 
[1926] Ch. 803. 

144a. .] — A CO., which is registered in 

England but caiTics on its real business 
abroad, does not necessarily reside in 
England, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
performed abroad, such os ha\ing a registered 
office & keeping a register of shareholders. 
For income tax purposes a co. resitlos where 
its peal business is carried on.- — Egyptian 
Delta Land & iNVESTWEN'r Co., Ltd. v. 
Todd, [1929] A. C. 1 ; 98 L. J, K. B. 1 ; 140 
L. T. 60 ; 44 T. L. B. 747 ; 72 Sol. Jo. .545 ; 
snh nom, Todd v. Egyptian Delta Land & 
Investment Co., Ltd., 14 Tax Cas. 119, 
H. L. 

145. Add, Annotation : — As to (1 ) Consd. Egyptian 
Delta Land & Investment Co. v, Todd, [1929] 

A. C. 1. 

Add, Annotation: — Refd. I. B. Comrs. v. 
Cavan Central Co-op. Agricultuial & Dairy 
Soc. (1917), 12 Tax Cas. 1. 


155. Add, Annotations: — ^Apld. Egyptian Delta 
Land & Investment Co. v. Todd, [1920] A. 0. 
1. Mentd. Baelz v. Public Trustee, [1926] 
Cb, 863. 

156. Add, Annotation : — Consd. Michael Faraday, 
Rodgers dc Eller v. Carter (1027), 11 Tax 
Cas. 665, 

157. Add, Annotations: — As to (1) Refd. Bees 
Roiurbo Development Syndicate v, 1. R. 
Comrs., Bees Roturbo Development Syndi- 
cate V, Ducker (1928), 13 Tax Cas.. 360. As 
to (2) Consd. Egyptian Delta Land & Invest- 
ment Co. V. Todd, [1029] A. C. 1. Generally, 
Refd. I. R. Comrs. i?.- Cavan Central Co-op. 
Agricultural & Dairy Soc. (1017), 12 Tax 
Cas. 1 ; Lysaght v. I. B. Comrs., [1927] 2 
K. B. 66. 

159. Add. Annotation : — Consd. Egyptian Delta 
Land &: Investment Co. v, Todd, [1920] 
A. C. 1. 

160. Add, Annotation : — Consd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. 0. 1. 

164. Add, Annotation : — Refd. Egyj>tian Delta 
Land Sc Investment Co. v, Todd, [1929] 
A. G. 1 . 

166. Add. Annotations : — Refd. Maclaine v. Eccott, 
[1926] A. C. 424 ; Nielsen, Andersen v, 
Collins, Tarn v. Hcanlan (1926), 135 L. T. 
744 ; Whitnev v. 1 , II. Comrs., [1926] A. C. 37 ; 
Belfourr. Mace (1928). 138 L. T. 338; 1. B. 
Comrs. V. Pakenhani, 1, 11. Oomiis. v, Long- 
ford, [1928] A. C. 252. 

168. Add. Annotations -Consd. Maclaine v. 
Eccott, [1926] A. C. 421. Apld. Tarn v. 
Scanlan, NeiLsen, Andersen v. Collins, Muller 
(London) v. Iji^them, M\iller (London) v. I. It. 
Comve. (1927 ), 44 T. L. H . 53. Refd. Lysaght 
V. 1, R. Comi-B., [1927] 2 K. B. 56. 

168a. Foreign shipping company.] — (1) With 

a view of avoiding delay in bringing befopo 
the ct, revenue appeals on cases stated by the 
General or Special Comrs., henceforward 
points of argument need not bo delivered Sc 
the cose may be set down by either party. 

(2) A 1 >ariish co. Sc an English oo. estfiblishod 
a line of stoamera between Copenhagen & 
Hull, & the English co. were appointed 
exclusive agents for the Danish co. at Hull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of goods Sc put them on board the steamers of 
the Danish co. The bills of lading were 
signed “ for the master *’ by one of the 
English cu.’s clerks. The English co. col- 
lected the freights for outward bound goods 
& any other moneys due from the con- 
signors, Sc remitted what was due to the 
Danish co. On an appeal against assess- 
ments to Income tax for the four years ended 


PART V. SECT. 2, SUB-SECT. 2.- C, 

144 i. ReffisUred ojfflce in EnaUmd— 
Business dt management abroad — 
Oenerai control by Etiglish ojfflce — Dual 
residence,] — A oo. can carry on businefls 
in more plaoet than one, in plaeof* 
whore it does not reside. 

Three railway ooe. were incorporated 
in Enidand. A. oo. owned a line of 
railway situate wholly In Portiifnioae 
East Africa. B. oo. ownod a line 
situate wholly in Poi'tii^ese East 
Afrloa with the except ion of six miles 
Situate in Sontbero lUaodesla, Sc C, oo. 
owned aline situate wholly in Southern 


HhodcNia. C. oo. had its head oillco 
Sc srenoral control in Enffiand, but also 
had olflcoa in Buluwayo, whoro a 
general luana^r 8c staff conducted Sc 
manoi^ed the line. O. co. worked the 
lines of A. eo. & B. oo. as one with Its 
own, & the three cos, sbarttd the i>jo11ij< 
& losses of the Joint venture upon a 
Hpeciffed basis : — Held : A, oo. A 
B. oo. were in partnership with C. co., 
& the partnership baslncMS was carried 
on 'vlthin .Southern Uhodesian territory 
by the latter oo. wlUdn tSontheni 
Rhodesia lucomo Tax Ordinance 20 of 
1914 .— •Uhodksia Rvb. V. Ck)MB._OK 
Taxite, 119241 App. D. 438.— S. AE. 

11 


PART V. SECT. 2. SUB-SECT. 3.— -A. 

•X. Salary earned dt received in 
Canada by person residing in foreign 
country ,] — Held: such person was not 
assesHiiblo by the C(»rpu. of the city 
where ha eanied his walarj'. — lit Kox 
& WiNDfwm CaupM. (192.^). 57 O. L. U. 
243.~CAN. 

sy. IloyaUies received in Canada by 
paterdee residing in foreign coualry.)— 
HtUi : the patentee was ohargeabio.— 
He PopR Allianck Oorp., l/n».. 11926] 
4 D. L. K. 1142.— CAN. 
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Apr, 6, 1013-1916 of the English co. as 
agents for the Danish co. : — Held : on the 
principle of Enchaen v. Laat, No. 168, the 
Danish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere, &, this trade was carried 
on by the British co. as their regular agents. 
Therefore, the Danish co. were assessable to 
income tax in the name of the British co. for 
the three years ended Apr. 6, 1916, under 
1842 Act, 8. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in respect 
of such goods, & for the year ended Apr. 6, 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 31, in 
respect of all the profits arising from such 
trade, whether the freights wei*o collected 
by the British co. or not. 

(3) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Kotterdam 
& London. A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies. A were also the 
shipping agents (»f bcith companies. By ^n 
agieenient in 1899 made between the Duteh 
firm & one of the companies tlie firm wWe 
authorised to appoint sub-agents, where 
they deemed it necessary. In 1904, & again 
in 1910, the Dutch firm appointed applts. sole 
agents in l^mdon of the Batavier Line & 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess- 
ments to income tax having been made on 
applts. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners : — Held : the Dutch companies 
were exercising a trade in the United 
Kingdom, even assuming that the Dutch 
firm, in appointing applts. as agents, acted 
as shipping agents & not as direct/ors, they 
neveiiheless constituted applts. direct agents 
of the two Dutch companies in l^ndon. — 
Taun r. ScANLAN, Nielsjbn, Andersen & 
Co. V, Collins, Muller (W. H.) & Co. 
(London) v. Letjiem, Same v. Inland 
llEVENUB Combs., 11028J A. 0. 34 ; 97 L. J. 


K. B. 267 ; 138 L. T. 241 ; 44 T. L. B, 63 ; 
71 Sol. Jo. 1002 ; 13 Tax Oas. 91, 126, H. L. 

Annedationa ReM. Bulfour v. Mace (1928), 138 L. T. 338 ; 
CJallco Printers’ Association, Ltd. v, Barclaj^s Bank (1931), 
145 L. T. .51. 

169. Add, Annotations : — Aa to (2) Refd. Whitney 
V. I. R. Comrs., [1926] A. C. 37; Belfour v. 
Mace (1928), 138 L. T. 338; I. B. Comrs. 
V. Pakenham, I. R. Comrs. v, Longford, [1928] 
A. 0. 262. 

170. Add, Annotation: — Refd. Belfour t;. Mace 
(1928), 138 L. T. 338. 

172. Add. Citations :--ll02Q] A. C. 424 ; 95 

L. J. K. B. 616 ; 136 L. T. 66 ; 10 Tax Cas. 
481. 

Add, Annotations : — As to (2) Apld. Tarn v, 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(Ixindon) v. Lethem, Muller (London) v, I. R. 
Comrs. (1927). 44 T. L. R. 63. Generally j 
Refd. 1. R. Comrs. v. Pakenham, I. R. Comrs. 
V, Longford (1927), 96 L. J. K. B. 882. 

173. Add, Annotations: — As to (1) Refd. Nielsen, 
Andersen r. Collins. Tarn v, Scanian (1926), 
13.^) L. T. 744 ; Muller (London) v, Lethem, 
Muller (London) v, I. R. Comrs., [1927] 1 
K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v. T. R. Comrs.. Bovd r. Stephen 
(192fi). 1.35 L. T. 6,34. Folld. Belfour v, Mace 
(1928), 138 L. T. 338. 

173a. C.l.f. & consignment business.] — 

Applt. acted as representative of an American 
CO. in connection with the sale of the co.’s 
products in L. Ac in the North of PIngland 
generally. There was no written agreement 
defining his position. The business was 
carried on in two ways ; (a) “ C.i.f. business.” 
An offer to buy bacon or bams at prices 
staL.'d by the bidder was received by applt. & 
cabled to the co. If the co. accepted it they 
cabled to applt. accordingly who notified the 
bidder, usually fii*st by Ljlephone & later 
in writing. The written acceptance sent to 
the bidder represented the transaction as a 
purchase by applt. for the bidder from the 
CO. Applt. received neither the goods nor 
documents relating to them nor did he 
collect any moneys. He was paid a com- 
mission on all orders originating in bis 
“ territory.” (6) “ Consignment business.” 


PART V. SECT. 2. SUB-SECT. 8.— A. 

Mt. Jicaliaatimi of wool bj/ Imperial 

Oovermnetit Wfiethcr pro fils earned in 

Pic/or/o. J —Pursuant to an ugreomont 
Letwoou the Iiupevlal & Cominonwoulth 
tioverimu'iits, iwp. oo. was incor- 
porated in 1920 in Victoria, with a 
head ottlco at Melboiinio, for the 
pui*pe«e ef selling the undisposed <if 
HurjilUB of wool aoqulrtMi for the war, 
& dlHtributing: the pniccedH. The 
Coiumouwealth Oo\d.. tninsforn^d to 
the oo. its undivided half of the 
Australian wool Sc in cash its share of 
protlts alrendj" realised, in tionsidero- 
tlon of the lasuo of pilorlty wool 
eertifioales & fully-paid shai’cs to its 
nouUnees, the wool suppliers. The 
CO. also agreed with the Imperial Govt. 

soli on its ladmlf for a cointnlsslon 
all the rest of the wool, whether 
Australian or not. Tho wool was all 
sold during tho rears 1921 to 1024 ; 
the oo. had no other dealings In wool. 
Tho ooutraota of sale wore made, & 
doUveries Sc payniouts then^undor 
took place, outside Australia. Tho 
proceeds of tho half share of tho 
Australian wool largely oxoeoded the 
sum at which it had been taken into 
the books of tho oo. The priority wool 
oorlinoatoa wore redeemed. Sc tho whole 


of tho (iapltal credited aa paid on the 
shares was paid oil under Buccessive 
schemes sanctioned by tho ct. ; there 
remained a largt^ surplus In tho hands 
of the liquidator of the co. Assess- 
ments wore iiuule upon the co. under 
the Income Tax Act. 1915, of Victoi-ia, 
In resiicot of proportions of the svu-pluB 
proctH'ds of sale & of the commission 
earned. Tho co. raised objectit>nH 
tliercto. Sc a special case was Btati‘d : 
— Held: (1) tho surplus resnlled 

merely from the realisation of capital 
assets, & tbereforo no poi't of it was 
income chargeable to tax under sect. 35 
of tho Act ; (2) no part of the surplus, 
or of the Conunisdon, was a luotit 
“ earned in or derived in or from 
Victoria ” so as to bo chargeable to 
tax under that sect. — Taxes Comr. v, 
BurriRH ArsTOAiJAN Wool Realiza- 
tion AssooN., Ltd., (1931 ] A. C. 224 ; 
100 L. J. P. C. 28; 144 L. T. 314, 
P. C.— AUS, 

sb. Wtuslhcr profUa earned in 

Queensland .] — ^As the general scheme 
of the Queensland Income Tax Act 
of 1924 bases liability to tax there- 
under upon tho source of the income, 
not the residcuoo of the taxpayer, 
being in Queensland, Sc as the power 
of a legislature to tax property, 
whether real or personal, is limited 
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territorially, sect. 10 (2) of tho Act, 
wliich pm-i)orts to tax profits arising 
from tlu? sale of “ any personal pro- 
perty what soever,” applies only to 
pei’soiuil i»roperty in Queensland ; so, 
too, para, (ii) (b), which was added to 
sect. 10 (2) by an amending Act of 
1 92(), purport s to tax money received 
from a co. in respijct of shares issued in 
cin'umstauccs stated In jmra. (ii) (a), 
cannot be constrned as referring to a 
CO. which docs not curry on business, 
or possess assets, or derive its profits 
from a source in Queensland. Conse- 
quently, tt wool gi’owor resident In 
Queensland is not liable to income tax 
under sect. 10 (2) of the above Act in 
respect of sums reeeh ed by him as a 
shareholder in the British Australian 
Wool Realization Association, Ltd. 
Further, the excess of the sums so 
received over the market value of the 
shares when issued cannot be treated 
as an addition to the profits of the 
shareholder’s buslncKH, b^ause income 
tax having been paid by him upon the 
shares when issued they became 
property with its own Incidence, if 
any, to tax. — Taxes Comb. r. Union 
Trustee Co. of Australia, Ltd., 
[1931] A. C. 258 ; 100 L. J. P. O. 21 ; 
144 L. T. 326 ; 47 T. L. R. 203, P. C. 
— AUS. 
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ConBignmenis were sent by the co. to applt. 
to be sold on its behalf. They were sold by 
auction. The bills of lading were made out 
to applt. H e collected the proceeds of the sales 
&i was responsible for bad debts. He was 
paid the usual agency commission for such 
business : — Held : the co. exercised a trade 
within the United Kingdom. — IlowsoN v. 
Stephen, Kowson v. Ineand Revenue 
Combs. (1929), 14 Tax Cas. 643. 

178. Add, Citations: — affd, (1928), 138 L. T. 338; 
13 Tax Cas. 539, 0. A, 

179. Add. Citations : — sub nom. Oavazzi v. Mace, 
Gavazzt v. Inland Revenue Comes. , Boyd 
(T. L.) & Hons, Ltd. v. Stephen, 135 L. T. 
034 ; 10 Tax Cas. 608. 

Add, Annotation: — Consd. Bolfour v, Mace 
(1928). 138 L. T. 338. 

180. Add. Annotation: — Refd. Muller (London) v, 
Lethem, Muller (Ixindon) v. I. R. Comrs., 
[1927] 1 K. B. 780. 

181. Add. Ciiaiions A. C. 424 ; 95 

L. J. K. B. 010 ; 135 L. T. 06 ; 10 Tax Cas. 
481. 

Add, Ayinotidions : — A.s to (2) Consd. I. R. 
ibomrs. V. Pa^enham, I. R. Comrs. v. Longford 
(1927), 90 I.. .T. K. B. 882. Apld. Tarn v. 
Scanlan, Noilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. It. 53. 

185. Add, Annotatioyi.s :—~As to (1) Consd. Belfour 
V. Mace (1928), 138 L. T. 338 ; Tarn v. Scanlan, 
Nielsen, Anderson ( Vdlins, Muller (Ix)ndon) 
V. Lethem, Same v. I. R. Comrs., [1928] A. C. 
34 ; Taxes Comrs. v. British Australian Wool 
Realization Assocn., Ltd., (1930), T. L. R. 
57. Refd. Maclaine v. Eccott, [1320] A. C. 
424 ; Rowson v. Stephen, Kowson v 1. R. 
Comrs. (1929), 11 Tax Cas. 543. t- (2) 
Consd. Scales v. Atalanta H.S. Co. of Copof*' 
hagen (1925), 134 L. T. 411. 

186, Add, A rrnoiations :--Comd, Maclaine v. 
Eccott, [1920] A. C. 124. Refd. Nielsen, 
Andersen v. Collins. Tarn v. Scanlan (1920), 
135 L. T. 744; I, R. Comrs. v, Pahenham, 
I. R. Comrs. v. Ijongford (1927). 90 L. J . K. B. 
882; Muller (l^ondon) v, l^rthem, Muller 
(London) v. I. R. Comrs., [1927] 1 K. B. 780. 

186a. Agent appointed by agent of principal.] 

— Tabn V, Scanlan, Nielsen, Andersen & 
Co. V, CouJNs, Muller (W. H.) & Co. 
(London) v. Lethem, Same v. Inia.nd 
Revenue Combs., No. 108a, ante. 

188. Add. Anrwtaiion : - Consd. Egyrdian Delia 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. 

193a. ,] — Tarn v. Scanlan, Nielsen, 

Andersen « Co. v, Coixins, Muelek ( W. H.) 
& Co. (London) v. Lethem, Same v. 
Inland Revenue Combs., No. 108a, ante. 

200a. Purchase of business within three years 

— No evidence of vendor’s proflts.]—/fe?d ; 
it was the comrs.’ duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 


preceding the years of assessment. — Ogilvie 
V, Barron (1925), 11 Tax Cas. 603. 

200b. Foreign corporation — Registered office 

transferred to England.] — A mining co. 
incorporated, having a registered office & 
carrying on business in Buinia, decided to 
transfer its regisf^orod office & the control 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 6, 1920 ; — Held : the 
assessment shoiud bo under the rule applicable 
to Case 1. of Sched. D.in respect of its proflts 
“ upon a fair & just average of three years 
ending on that day of the year immediately 
preceding the year of assessment.” The fact 
tliat the scat of the co.’s continuing business 
wiis transferred to England did not moon 
that at the daLi of transfer its trade was 
” set up & commenced ” within the moaning 
of rule 1 (2) apidicable to Oases I. & II., so as 
to make it liable to assessment upon the 
profits of its first year’s trading as a co. 
registered in England. — Fry v, Burma 
CoRPN., [1939] 1 K. B. 219; 98 L. J. K. B. 
093; 141 L. T. 301, C. A. ; affd., [1930) A. C. 
321 ; 99 I.. J. K. H. 305; 142 L. T. 009 ; 16 
Tax Cas. 113, XL li. 

204a. Date when accounts “ usually ” made 

up EfTect of change of date.] —Bo uth wick 
(’ rjioMAs) A. Sons, J td. v. Nolder (1920), 11 
Tax Cas. 201. 

204b. Money recovered under insurance policy — 
Stock destroyed by Are — Whether trade 
receipt.] — Held : the trader must bring the 
vsfiioie of such moiu^y received from tlie 
insurance co. in rospecd of the goods destroyed 
by fire into his profit <S: loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes. — Olikhten J . 

Hon, Ltd. v. Green, [1929] A. C. 381 ; 98 
L. J. K. B. 303 ; HO L. T. 025 ; 45 T. L. R. 
274 ; 14 Tax ( V-s. 301, II. L. ; affg. S. 0. aub 
nom. CrasEN v. (h/iksten (J.) & Hon, I^td., 
[1928] 2 K. B. 193, O. A. 

204c. Ascertainment of proflts where stocks under- 
valued.] — Wlicn tfic opening & closing stocks 
of a bu8ine.ss are both undervalued, the real 
profits of the year cannot be ascertained by 
merelv rai.sing the valuation of the closing 
stock not taking into consideration the 
similar undervaluation of the opening stock. 
—Bombay Comr. op Income Tax v, 
Ahmbdabad New Cotton Mills Co., I^td. 
(1929), 40 T. L. R. 08, P. 0. 

204d. Finance Act, 1920 (c. 22 l ss. 29, 84 - 
Accounts customarily made up — What 
amounts to.] — Dunham v. IIoscotk (Malaya) 
Rubber Estates, Ltd. ; Dunham v. Allied 
i Sumatra Plantations, Ltd. (1929), 14 Tax 

; Cas. 720. 

.] — Seey noWf Finance Act, 1930 

(c. 28), s. 14. 

204e. Whether applicable to additional assess- 

ment on discontinuance of business.] JicW ; 


PART V. SECT. 2. SUB-SECT. 3.— B. 

193 i. AsticMmeni on acent — Foreian 
•hipping company — What dcductione 
aUawed .] — In the osse-sament of the 
iocome of a BhippiDg oo., of which 
the principal place m busixieas is out 
of Australia Sc which camca passeagers. 
etc., shipped in Australia, from the 


flinn which ropresonts 10 per cent, of 
the amfnint payable to It in roapect of 
tbo carrlogre of paflHcngoi”, etc., & upon 
which the ag<;nt of the co. is liable U) 
pay Income tar, no detfuctipn can ikj 
made of 60 much of tlio ufwessable 
Income oh i« available for distribution 
& is distributed to the members or 
shareholders of the co. — Union S.“. 
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(Jo. OF New Zealand, Ltd. v. Fkdkiul 
OF Taxation (1924). L. It. 
209 ; 31 Argus L. K. 337. — AUS. 

PART V. SECT. 2, SUB-SECT. 4. 

sz. Under Assesament Act.] — lie 
D0NAiJ> Mason Sc Co, (Onb.), [19271 
4 D. L. n. 1001.— CAN. 
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(1) the oomputation of the profits or gains 
of the year ending on Apr. 5 in the year 
preceding the year of assessment in which 
the discontinuance occurs ” fpr the purposes 
of an additional assessment under Finance 
Act, 1926 (c. 22), s. 31 (1) (6), could not be 
made by resort to Finance Act, 1926 (c. 22), 
s. 84 (1), as the profits or gains to be ascer- 
tained were not the profits or gains in the 
year preceding the year of assessment, but 
the profits or gains in the year to which the 
additional assessment related ; (2) in ascer- 
tairdng these profits there was in a case when 
the annual accounts of the business were 
made up to a date other than Apr. 6, no need 
for a fresh account, but the profits would be 
ascertained by an apportionment under 
sect. 35 of the Act. — Manson v. Wesley, 
[1931] 2 K. B. 876 ; 100 L. J. K. B. 667 ; 
146 L. T. 464 ; 47 T. L. R. 448, C. A. 


204f« Option to be assessed otherwise than on basis 
of preceding year— Finance Act, 1926 (c. 22), 
s. 29 (8) — ffeoessity lor receipt of profits in 
period preceding three years anterior to year 
of assessment.] — A co. took over a business 
as a going concern as from Apr. 3, 1925, 
was assessed for the years 1025-26 1926-27 

by reference to the average profits of pre- 
ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1926, & Mar. 31, 
1926, were less than the average annual 
profits for the six 'ears ending Mar. 31, 
1924. The co. having given due notice, 
claimed that it was entitled under Finance 
Act, 1920 (c. 22), 8. 29 (3), to be assessed for 
the year 1927-28 on the basis of the average 
profits of the business for the tluee years 
ending Mar. 31, 1927 : — Held : the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three years mentioned in the 
sub-sect., the sub-sect, was not applicable, 
notwithstanding that the co. fell to be treated 
for income tax purposes as successors in the 
business. — Brown (F. G.) & Oo., Ltd. v. 
Stewart (1029), 14 Tax Cas. 423. 

Annotation : — Conid. r. LaycocJc, Sous Sc Co. (1930), 

142 L. T. 606. 

204g. .] — Applt. co. was formed in 

Oct. 1924, to take over a partnership business 
of wool merchants, the partners tnemselves 
becoming the holders of practically all the 
shares. In the year ending Mar. 31, 1926, 
the CO. sustained a loss of £64,016. Under 
Finance Act, 1926 (c. 22), Part IV., dealing 
with income tax, the assessment on a three 
years* average w^as abolished, & it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
year preceding the year of assessment. It 
being obvious that m the readjustment of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was framed. The question in dispute 
.was whether in the ciroumstanoes above set 
^out the co. had shown that it was within the 
mischief which sub-sect. 3 aimed at 
alleviating. The oo. contended that sects. 28 
& 29 of Finanoe Act, 1926 (c. 22), were 
intended to cover all cases where the 
abolition of the three years* average, would 
cause exceptional hardship, & also that in 
a case where there had b^ a change of 
ownership of the business during ihe lihroe 


years on which the 1927-28 average would 
have been computed the new owners, in this 
case the co., should be treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 3 of 
sect. 29 precedii^ the three average years. 
On an appeal agaii^ an assessment to income 
tax Sched. D for the year ending Apr. 6, 
1928, in £68,032 less £639 wear & tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (8), & were 
entitled to the relief granted by that sub- 
sect., & they reduced the assessment to 
£6,480 less the £539: — Retd: though the 
co. could bring their case within the first 
part of sect. 29 (3), it became impossible to 
apply that part of the sect, unless the co. 
coma show that it was in possession of the 
profits during the six years, preceding the 
three years before 1926-27, but in fact the 
CO. was not in possession of the profits for any 
portion of those six years. To work the 
sub-sect, the co. must have been in possession 
for some part of the six years, either all of it 
or part of it. The co. must have been in 
possession or the sub-sect, did not arise at 
all. — Be'Its V. Laycock, Sons & Co., Ltd. 
(1030), 142 L. T. 606 ; 15 Tax Cas. 431, C. A. 

204h. Validity of notice— Notice by 

accountants.] — A firm of chartered account- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They bad each year interviewed corre- 
sponded with the appropriate inspector of 
t^es with regard to the co.’s income tax 
liabilities with a view to agreement as to the 
figures upon which liability was to be based. 
Ail retmiis were signed by the co.*s duly 
authorised officer. The co. was admittedly 
entitled to exercise the option with regard 
to the basis of assessment afforded by 
Finance Act, 1920 (c. 22), s. 29 (8), if it so 
desired. 

The accountants informed the inspector in 
two letters dated Oct. 3 & 4, 1927, that the 
co. claimed “ to be charged for the year 
1927-28 ’* as if sect. 29 had not been passed. 
No reference was made to the year 1928-29. 

In a letter dated Oct. 26, 1927, the 
accountants purported to withdraw the 
claim. The amount of the liability for the 
year 1927-28 computed on the average basis 
was greater than the amount on the pre- 
ceding year basis. The co. appealed against 
an additional assessment for the year 1927-28 
on the difference between these amounts, 
contending, inter alia, that the accountants 
had no authoritv to give the notice required 
by the sect. & that valid & effective notice 
was not given. It was not suggested that 
the accountants had specific authority to 
lodge the notice or that the co. had con- 
firmed the accountants* action : — Held : the 
accountants had not a general authority to 
bind the tc^payer in the matter ; they bad 
not been held out as haviz^ such authority ; 

further the notices were invalid as purport- 
ing to be made by reference to one year only. 
Pbayson (A. W.) & Sons, I/ed. v. Yallop 
Hoabe V, Bruce (1929), 14 Tax Cas. 449. 

204]. Trade set up within two years of year of assess* 
ment — Effect of Finance Act, 1926 (c. 22), s.29 
& Finance Act, 1927 (c. 10), s. 28.] — ^The 
Rubber Estates, Ltd., commenced to trade on 
July 16, 1925. Theco. claimed that the assese- 
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m^t made upon it under ached. D for the year 
i927--28 should be reduced to the amount of 
tile profits of the year of asses^ent, on the 
ground that sect. 23 of Finance Act, 1927, 
extended the application of proviso (a) of 
sect. 29 (1) of Finance Act, 1920, so as to 
cover any case where a trade had been set up 
or commenced within the period of two yearn 
referred to in sect. 23. The special comi*s. 
on appeal refused the co.’s claim Held : 
sect. 23 of Finance Act, 1927, did not so 
extend the application of proviso (a) of seed. 
29 (1) of Finance Act, 192 «.— Kuaia Mui>a 
Btjbbeb Estates, Ltd. v. Todd (1930), 16 
Tax Cas. 440. 

204k. Discontinuance of business.] — Mansok v, 

‘ Wesley, No. 204e, aw/c. 

206a. French **Soci4t4 en nom ooUeotif.**] — Applts. 
in these two cases were, for the years material 
in the present connection, the only persons 
interested in the profits of a SoeiHe en nom 
colle^if, a business organisation under French 
law in m^y respects similar to a partnei’ship. 
The SocUU was directed & controlled in 
France but carried on business in various 
countries including the United Kingdom. It 
was assesserj in respect of tlje profits of the 
trade carrieti on in the United Kingdom : — 
Held : the Soci4U was a legal person distinct 
from the individuals composing it & the 
. profits in question were not the profits of a 
partnership within sect. 20 of 1918 Act. — 
Dheyfus (C. L.) V. Inland Kbvenue Combs., 
DRBYiTJs (L. L.) V. Inland Revenue Combs. 
(1929), 14 Tax Cas. 600, C. A. 

207. Add. Annoiaiion — Retd. Boaham Harbour 
Dock Co. V. Crook (1930), 47 T. L. H. 23. 

208. Add. Annotations: — As to (3) Cons.^. Frv v. 
Burma Corpn. (1929), 98 L, J K. H. 093. 
As to (4) Folld. Elliott v. Duchess Mill (1920), 
95 L. J. K. B. 903. Consd. Stewart & You ig 
V. Walker (1920), 11 Tax Cas, 123. As to [o) 
Consd. l^eitch v. Emmott (1929), 98 L. .T. K. B. 
459. Refd. Martin v. Lowry, Martin v. 1. R. 
Comrs., ri920] 1 K.B. 550. Generally^ Refd. 
Betts V, Clare & Ileywortii, [1920] 2 K. B. 289. 

209. Add. Annotation : — Expld. James Shipstoiie 

• & Sons, Ltd. V. Morris (1029), 14 Tax Cas. 

413. 

210. Add Citations :-—rev8d. [1920] 2 K. B. 289; 
95 L. J. K. B. 872; 135 L. T. 339; 42 
T. L. R. 479, C. A. ; revsd. sub nom. Claiie & 
Heywobth V. Betts, [1927] A. C. 443; 96 
L. J. K. B. 645 ; 137 L. T. 800 ; 43 T. L. R. 
387 ; 11 Tax Cas. 409, H. L. 

Annotations : — Asto (l)Overd. Kncesliaw v. Clay & Ilorsfud, 
[19291 1 K. B. 28fi. As iu (2) Consd. Kaeosjliaw v. Clay & 
Horsfall, [1929] 1 K. B. 28d. 

210a. Partnership.] — By a deed dated 

Nov, 22, 1922, A. & B., partners in a firm, 
dissolved partnership as from Apr. 1, 1922, 
Upon the dissolution of the partnership A. 
continued to carry on business at the firm's 


address, but from Nov, 22, 1922, until his 
death in June, 1923, B. carried on, in his 
own name at his private address, a small 
amount of business previously done by the 
firm. By a deed dated Dec. 16, 1922, A. 
took 0. into partnership as from Apr, 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs, found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1022, 
& that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. & B., & that A. & O. 
had succeeded to the business carried on by 
A. after the dissolution of his partnership 
with B. ; — Held : there was evidence upon 
which the conu*s. could come to tlieir con- 
clusions, & they had not misdirected them- 
selves in law. — Faraday, Rodgers & Eller 
V. Carter (1927), 11 3^ax Cas, 606, C. A, 

210b. Absence of formal contract, h During 

Mar. 1928, there were negotiations A detailed 
correspondence between the resp. co. & 
antither co. who vv<Te proposing to purchase 
the business of resp. co., culminating in a 
letter dai.ed Mar. 21, 1928, in which the 
prospective purcliastirs indicated that the 
terms ('.ontaineti in the corrtispondence, & as 
arrang<id at intt*rvieWH betwtnui tljo parties, 
wore generally acciiptod “ subject to such 
terms being fully set out in a formal contract 
or agreement, to be submitt/ed to us 
finally approved of.” On Mar. 29, 1928, 
two of the directors of resi). co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to theii* foreign 
agents terminating their engagements, 'riio 
formal contract was dated Apr. 10, 1928. 
Resp. CO. were assessed for the year 1027-28 
in accordance witfi the i)rovi8ionB of rule 11 (2) 
on the footing that the succession took place 
after Apr. 6, 1928. The General Comrs. 
allowed their appeal against this ossc^ssment, 
finding that a contract for the sale & purchase 
of the business existed before Apr. 0, 1928. 
The Crown apx)ealed :—Held : the corre- 
spondence did not constitute a contract Sc 
that there was no evidence of a de facto 
succession before Ai)r. 0. — 'roDD v. JoNEB 
Bros., Ltd. (1930), 16 Tax Cas. 390. 

210c. Purchase from liquidator.] — A co. 

carried on business as (a) motcjr engineers, 
(6) cinema theatre proprietors, until a 
short time before going into liquidation, 
(c) haulage contractr>rB Sc char-a-banc pro- 
prietors. On the liquidation of the co. 
apx>lts. purchased the co.’s Wds Sc t)roperty 
Sc stock-in-trade, the purchaae-prico being 
£16,000, of which £16,850 was stated, in the 
agreement of sale, to be in resijcot of lands 
Sc property, Sc £150 in respect of stock. 
Applts. retained the co.’s employees Sc con- 
tinued without any interruption the work in 


tlm the trade In question waa 

r;arnod on jointly within r. 10, Huloa 
upnllcfible Ui (Jas^ra 1. & IL, Betiod. D, 
Ac they found an a faf?t that th<i traim- 
actloiiH involved wert! i>artner«blp 
tmnBactioiiH. An fiHWJHHTneiit was 
aeronllngly conOrnnjd obarglng the 
total j>rol1l4* in one wtun H(!pamt^ly 
fnjuA any otlicc JIubllltleH of the parties ; 
— Jft'M : tile eviilenec jUMtltled tbo 
eomrM.’ dwirtlon. - Oahonkk (.Ioun) Sc 
Bowhino, Haiudy & Co., Ltd. v. 
INIAKD HKVENCK CoMBS. (19H0), U 
Tax Ow». e02.--SCOT, 


PART V. BKCT. 2, SUB-SECT. 6.— A. 

»a. Whether partnership retrospective 
far ineenu: tax purposes.]— Held : a 
ooDtract of co*pai^crshlp is not 
effectual for income tax purposes iirlor 
to the dates on which it is execute. — 
Atbshiric Pctlluan MoTon SEimeKs 
& Rttchik (D. M.) r. Inland Revenue 
(1929), 14 Tax Can. 764.— 

SOOT. 

tb. Informal arrangement during 
coal strike.}— A Glasaow coal merchant 
a London firm of coal exporters Sc 
haportan made, durlnir a coal strike, 


an infornial businesH arrangement, the 
nioln featiiie of which was that coul 
was Jnvfiiced Viy tbo firm to the tuur- 
ohunl ut cost, thf! merchatit to pay also 
to the firm one-haif of whatever net 
excess over this cost price he might 
obt4»in from Ids enstometw. 'i'he 
unungi'incut conthiued for a few 
niontl»H only Sc was brouvrlit to an cnil 
liy Mn acx'ouDting 6c diviKlou of piofits 
lictweeii the patties. The spcciiiJ 
eoinrs. on appeal proeewIingM liecJdwi 
that, having regard to all the facts of 
tho conduct of the husbiese iHitwecn 
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tbe co.’s hands. They carried on business as 
motor engineers as cinema theatre pro- 
prietors but not at any time as haulage 
contractors & char-a-ban(r proprietors. The 
General Oomrs. held that applts. had not 
succeeded to the business previously carried 
on by the co. : — Held : there were no 
grounds for disturbing the Comrs.* decision 
as being erroneous in point of law. — ^W ilson 
& Baklow V . Chibbett (1929), 14 Tax Gas. 
407. 

210d. Transfer of tied houses to different 

brewery.]— Applt. co., a brewery co., acquired 
the control of another co., the B. Brewery 
Co. by an arrangement whereby the share- 
holders in the latter exchanged their shares 
for shares in applt. co. The B. Co. then 
leased its brewery & its tied houses, com- 
prising the whole of its property, licensed & 
unlicensed, to applt. co. at an annual rent. 
Applt. co. supplied its own products to the 
tied houses, which became “ tied ** to them, 
& brewing at the B. Co.’s brewery im- 
mediately ceased. Shortly after the date of 
the lease applt. co. purchased all the stock 
& loose effects of the B. co., & about a year 
" later they purchased the brewery at a 
valuation, the lease, as regards the brewery, 
thus only remaining in effect for about 
eighteen months. Applt. co. appealed 
against assessments made on the footing 
that it had succeeded to the business of the 
B. Co. & that acc frdingly in arriving at 
applt. co.’s liability vhe profits of the B. Co. 
should be brought into the computation. 
The General Comrs. held that the assess- 
ments had been correctly so made : — Held : 
the matter was primarily a question of fact 
& there were no grounds for disturbing the 


Comrs.' decision. — Shipstonb (Jambs) & 
Sons, I/to. v. Morris (1929), 4 Tax Cas. 413. 

Annotation : — ^Refd. Royiiolde, Sons & Co. r. Ogston (1930), 
15 Tax Oas. 501. 

211. Add, Annotations : — Consd. ReynoldSi Sons 
& Co. V, Ogston (1930), 16 Tax Cas. 601. 
Refd. Shipstone (James) & Sons, Ltd. v, 
Morris (1929), 114 Tax Cas. 413. 

212. Add, Citations [1927] 1 K. B. 182 ; 95 
L. J. K. B. 903 ; 136 L. T. 61 ; 42 T. L. R. 
707 ; 70 Sol. Jo. 891 ; 11 Tax Cas. 66, C. A. 

Add, Annotation : — Refd. Borthwick v, Nolder 
(1927), 11 Tax Cas. 261. 

212a. .] — Held: in order to establish 

that there has been a falling short of the, 
profits or gains of a trade within tbe exception 
to r. 11 of the Rules applicable to Cases I. 
& II. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 
cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
& if the profits or gams in the year of assess- 
ment are found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on the average of the three preceding years. — 
Knebshaw V, Clay & Horsfall, [1929] 1 
K. B. 285 ; 98 L. J. K. B. 326 ; 140 L. T. 188 ; 
72 Sol. Jo. 809 ; 14 Tax Cas. 295, C. A. 

217a. Advances made to company by com- 

pany's solicitors.] — A firm of writers to the 
signet advanced money from time to time 
without security & without any written 
acknowledgment to a limited co. for which 
they had acted as law agents since its 
inception. The co. failed, & the advances 
were irrecoverable. On an appeal to the 


PART V. SECT. 2, SUB-SECT. 6.— B. 

213 ii. A Arm of manu- 

foctuiiui; confeettouers. In which 
ohangcu of partiiorHlUp had taken place, 
claimed that a falllnir short of proAt-a 
was due to two speclAo causes, (1) on 
Incivose In the price of sugrar due to 
Interforenoo with the (hi ban supplies 
by the Anioiicaii Govt., the fonnatlou 
of a spoculalivo rinsr in New York, & 
curtnifmont of Kuropoan supiulos 
owluR to the French uocupation or the 
Ruhr, Sc (2) an increase in had debts 
caused by the failure of Inexperlenood 
venturers In the coufectloiirry trade : — 
Held: (1) the expression “ sped Ac 
cauBO ** denoted an oxceplioiial clrcuiu- 
stniioe, which could bo cUiarly Idouti- 
Aed, & to which the shortage of proAts 
could substautially bti attributed ; 
(2) the causes of the falling oA of proAts 
alleged wore not ** specific caufwss.*' — 
Stewart ii: Young v. 1n]:.and Revenue 
Combs.. 119261 S. C. 883 ; 11 Tax Caa, 
123.~-5COT. 

213 ill. Absence of abnormally 

favourable conditions of preceding year,] 
— A 00 . which had succoedod to a coal 
merchants' business formerly carried 
on by a Arm, appealed under r. 11 of 
the rules applioable to Oases I. & II, of 
Sched. D, against an assessment to 
inoomo tax for the year following the 
sucoo^siou, based on the proAts of the 
business in the year immediately pro- 
oodinfir the year of assessment. It 
appeared that tlie proAts in the earlier 
year had been tiiAatiMl by the existence 
of a coal strike In that year which had 
resulted iu a serious shortage in the 
• supply of coal &: had enabled the Arm 
to dispose of waste coal at abnormally 
high rates of proAt. The oo. claimed 
an adjustment of the figures, on the 
grotmd that the falling short of its 
profits in the year of assessment was 


duo to one of two oltomatlvo “ spocillc 
causes" wltliin tho rule, yiz. (1) the 
cessation of the unusual conditions 
prevailing, as a result of the coal 
strike. In tho pi-eoedlng year ; or (2) a 
profound & unprocodentod disturbance 
of tho coal trade in consequence^ of the 
capture of foreign markets by otiier 
coiuitrles : — field : the absence durbig 
tho year of assessment of tho abnormal 
comtlUons affecting profit-making 
wliich prevailed In tho preceding year 
constituted a “ spccifio cause " within 
rule 11, for tho failing short of tbe co.’k 
profits in the year of assossmont.— 
Inland Revenue v, Anderson, Fhkw 
& Co. V, Inland Revenub, 11930] 
S. C. 860 ; affd, (1930), 48 T. L. R. 
126. H, L.— SCOT. 

PART V. SECT. 2. SUB-SECT. 7.— A. 

o i. Farm land — Erpenses of 

fenciiig.] — A former is eutltlod to 
deduct under Land & Income Tbx 
A mendment Act, 1924, s. 31, expendi- 
ture for the purchase & eroctfon of 
vermin proof fencing. — Lindsay r. 
Taxation CX)mr, (1927). 30 W. A. L. R. 
24.— AUS. 

o ii. ^ Annuity,] — The payment 

of on annuity payable by a taxpayer & 
oliargod upon his land on which he 
carries on his business os a pastoralist 
Is not money " wholly & exclusively 
laid out or expended for tho purposes 
of his trade," within Income Tax Act, 
1915, 9, 19 (2) (a) (Vlct.}, &, Uieroforo. 
may not be denoted from his gross 
Income.— Calvert v, Victoria Taxes 
COMli. (1927), 40 C. L. R. 142.— AUS. 

o lU. Donations to pttblic, social, 

charitable db ecefesiosKoof institutions,] 
— Held: donations made to publio, 
8ooial,oharitabie & eocleelastloal Institu- 
tions, at the request of friends of such 
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Institutions, as well as amounts paid 
in the olAco to casual visitors for 
tickets to porformauces, lotteries, etc., 
under an alleged commercial practice, 
with tho object of benefiting applt. 's 
tmslness, & not for charitable pur- 
poses, are uot disbursements or 
expenses " wholly, exclusively & 
necessarily laid out or expended for 
the purposes of earning the income," 
& cannot bo deducted from the profits 
& gains of the oo. in arriving at Its 
tAkxable income. — O’Reilly & Bk- 
LANOKR, Ltd. V. Minister of National 
Revenue, 11928] Exch. C. H. 61. — 
CAN. 

Q iv. Loan to experimmiul com- 

pany.] — A firm of law agents from time 
to time made advances to one of their 
clients, an experimental limited co. 
which had been formed to manufacture 
a new metal alloy. It was Intended, 
after tbe business had been established, 
to promote a largo public co., & the 
firm anticipated considerable legal 
work In this connection. Tbe advances 
wore not made by tho firm as factors 
for the CO. The oo. having failed, the 
loans became Irrecoverable, & the firm 
claimed to deduct the loss thus Incurred 
in arriving at tho profits of their pro- 
fession for Inoomo tax purposes : — 
JJcld : the advances were not money 
" wholly & exclusively laid out for 
purposes " of business & the deduction 
of them was Inadmisaibie. — Inland 
Revenue CJOMRfl. v. A. & B., [1929] 
j S. C. (H, L.) 76.— SCOT. 

I o V. Cost of reeonatrticHon of 

I shop.] — Hyam V. INI.AND Revenue 
Comrs., 11929] S. C. (Ct. of Sees.) 384.— 
SCOT. 

o vi. Expenses of winter graeing 

\ of sAcep.)— I nland Revk.vuk Combs. 

I V, Marshall Mitchell, [1929] 8. C. 

1 Ct. of Seas.) 188.— SCOT. 
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General Comrs. from an assessment to income 
tax under Sched. D. the firm claimed that the 
amount of the advances was a permissible 
deduction in ascertaining their profits & 

g ains as writers to the signet : — Held : the 
>88 was not a permissible deduction, as it 
did not represent moneys wholly & exclusively 
laid out or expended for the purposes of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II.—HAGAJtT & 
Burn-Murdoch V, Inland Revenue Comrs., 
[1929] A. C. 386 ; 98 L. J. P. C. 113 ; 141 
L. T. 97 ; 45 T. L. R. 338 ; mih nom. Inland 
Revenue Comrs. v. Hagart & Burn- 
Murdoch, 14 Tax Cas. 433, H. L. 

217b. Rent — Proviso for abatement If profits 

Insufficient.] — Resp. co. were assessed to 
income tax for the years 1923-24 &; 1924-25 
under Sched. D of tlie Income Tax Act, 1018, 
in respect of its profits in the r(?!Si)ective sums 
of £800,000 less £450,000 wear tear of 
plant & machinery & £800,000 less £350,000 
for wear & tear. The co. claimed that as it 
had paid in 1922 & 1923 two sums of £6,30,000 
& £960,000 respectively under a lease dated 
Dec. 29, 1921, those sums ought to be allowed 
as deductions from the prt>(its in the years 
of assessmert. The co., under tlio terms of 
that lease, were in possession of a very large 
number of properties in different parts of th<'^ 
world used by them for the purposes of their 
trade & for wliich, under the lease, it had to 
pay £960,000 a year. The document of 
Bee. 29, 1921, was in the form of a strict 
lease, but contitiined a proviso tha.t if the 
profits of the business of the co., after pro- 
viding for the rent therein reserved, should 
be insufYicient to enable t! c to pay 
interest on debemture stock & specific mort- 
gages, the divid(‘nd on i)reference si.ares, a 
dividend of 10 per cent, on ordinary shares, 
then the rent should be abat<?d to the exU-nt 
of the deficiency ascertained. The comrs. 
held that the payments of £630,000 & 
£960,000 were not payments antecedent to or 
necessary to earn profits, but contingent pay- 
ments dependent & payable only out of 
prolits earned ^ were not allowable deduc- 
tions from profits asaes.sable to income tax : — 
Held : the question was one of mixed fact & 
law & therefore the decision of the comrs. 
could be reviewed ; <fc having regard to the 
document of Dec. 29, 1921, which wjis a 
genuine lease, the payments m^ido for the 
remises leased were an outgoing of the 
usiness which ought to be allowed for. — 
Union Cold Storage Co., I/td. v. Adamson 
(1930), 144 L. T. 140, C. A. ; affd., 172 L. T. ,lo. 
445, H. L. 

217c* Excess profits duty- Holding company & 
subsiduary company.]— The whole of the 
shai'e capital of resp. co. was held by another 
co., which accordingly was asses.sed tt> & }>aid 
excess profits duty on the profits of the two 
cos. as though the subsidiary co. were a 
branch of the main co. In the computation 
of the main co.’s income tax liabilities on the 
three years* average basis, allowance for 
excess profits duty paid was made in the 
same manner as a deduction would be allowed 
for an ordinary outgoing in the course of trade. 
The main co. went into voluntai’y liquida- 
tion in 1918, liability to income tax ceasing 
before Apr. 6, 1918. In consequence of the • 
operation of the average basis for income tax, 
the main co. had received effective benefit in I 
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respect of a part only of the excess profits 
duty paid. Resp. co. claimed deductions in 
the computation of its income tax liabilities 
for subsequent years in respect of the excess 
profits duty paid, for which allowance had 
not effectively been given to the main co., 
in so far as such duty was attributable to its 
own profits. The General Comrs. on appeal 
allowed the claim tlie Crown appealed ; — 
Held : the co. was not entitUKl to any 
deduction. — O gston v. IlBYNoiiDS, Bons & 
Co., Ltd., llKyNOLns, Sons Sc Co., Ltd. v. 
Ogston (1930). 15 Tax Cos. 501, 0. A. 

222a. Company — Payment to director as induce* 
ment to retire.] — Held : a payment by a co. 
to a dir(‘ctor in ortier indii(‘e him to retire, 
in rireumsijuu es in whirh the other directors 
had coiiK' t4> the conciusi<»n that it was 
essential in the int^ifsls of the co, that he 
slunihl ret li e, was a husini'ss ex]>en8e de- 
du(‘tihl(> from the eo.’s profits for purposes 
of ini^onn^ Mitoiieij, r. Niuii.r; (It. W.), 

Ltd.. [n»27] 1 K. H. 719; 96 L. J. K. B. 484; 
137 L. T. .33; 43 T. L R. 245; 71 Bob Jo. 
17.5; suh notit. Noulk (B. VV ), Ltd v. 
Mitcukli.. MiTrin:!.!. v. Noiu.e (B. VV.), I/td., 
1 1 3'ax ('na. 372 ('. A. 

Atinolutiovs:~'BieM. Mo ley Luwford 44 T. L. 11. 

71 «; Auiflii-l'riHlaii Oil (V. r. Dale (l{):il), 47 T. L. R, 
487. ^ 

224a. ,] --A]>plt. CO. wiis a member 

of the Cold Holh'd Brass & Chopper Assocn., 
an unincor])orat(‘(J body having as its object 49 
the fixing of prices for g<M)ds manufactured 
by its members. A ttie provision of a common 
fund to be applied in the interests of its 
members. The (common fund consisted of 
members’ entrance fee's S:, monthly payments 
proportional to output tonnage, h in the 
event of tlu? AK.so('-iat,ion being wound up 
was distributiiblo between the menil)oi*8 in 
proportion to f lieir e<uitributions. In 1918 
the Ministry of Munitions had large surplus 
stocks of brass Si, copper & the Assocn. was 
specially authorised by its membei's to 
negotiate with the Ministry in regard to its 
dis})oHal. As a result the Assocn. contracted 
to purcliase the metal fj’orn the Ministry at 
fixed firicos per ion. Sc this contract, & also 
the draft arrangement for the <]isposal of the 
metal to the Asscxm.’s members, were sub- 
sequently approved by the Assocn. in general 
meeting. By iliese arrangements members 
were given, firstly, an o;>tion of purchasing 
a quantity of tlio metal proportional Ut their 
montlily outfmt, at prices scheduled by 
the Association varying aec<»rdirig to quality 
Sc size, Sc secondly, an opti:>n to apply for 
any residue. The whole of the metal was 
thus disposed of by the Association at prices 
higher than those paid to the Ministry, Sc the 
** profit ** was carried to the common fund. 
Applts. debited in their accounts the full 
cost of the metal purchased by them from 
the Assocn., Sc did not bring into tlie accounts 
their share in the “ profit.” They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct only the net cost of the metal, 
t.g. the full cost less their share in the 
” profit ” ; — Held : applts. wore able to 
share in the distribution of the rnctal only 
on payment of the prices scheduled by the 
Assocn. ; their slxare in the ” profit ” wim in 
proportion, not to the price paid, but to the 
quantity taken ; the profit carried to the 
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common fund eould not bo regarded ae the 
indiridual members’ profit ; & in the cir- 
cumstanoee applte. were entitled to deduct 
ae a buemeas expenee the price paid by them 
to the Aeaocn* — Cufford & Son, Ltd. v, 
PUTTIOK, OUFPOBD & SON, LTD. V. InIAND 
Hbvbnub O 0 MB 8 . (1928), 14 Tax Gas. 180. 

824b, Subsorlptlon to guarantee hind of British 
Bmptre Exhibition.] — Applts., aephalters, 
subeoribed to the guarantee fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax as a trade expense. The General Comrs. 
held it was an allowable deduction ; — Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the General 
Comrs., their decision must be affirmed. — 
Morlby V. lAwFoRD & Oo. (1928), 140 L. T. 

> 126 ; 46 T. L. R. 30 ; 72 Sol. Jo. 826 r 14 
Tax Oas. 229, C. A. 

4nnolattorui Diftd, Hairart & Biiru -Murdoch v,. I. R. 

" ConiFH., 11029) A. 0. .^80. Refd. Bourne & Hollingswortb 
1). Ojfrleri (1029). 46 T. h, R. 222. 

224c, Subscription to hospltal^ — Where employee 
treated.] — Applts., who gave considerable 
subscriptions U) a t;o8pital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
applicable to Ca49e8 I. & II. of Sched. D. : — 
Held : the question whether the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they were 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Oomre., & their decision 
must be affirmed. — Bourne & Hollings- 
worth, Ltd, V. Ogden (1929), 46 T. L. R. 
222 ; 73 Sol. Jo. 127 ; 14 Tax Cas. 349. 

226a. Liability to bank on loans to meet acceptances 
— Subsequent compromise of bank’s claim.} — 
Appli., who carried on business as an 
exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer in 
Shanghai & borrowing from a bank in London 
on the security of the bills & shipping 
documents. In 1920 a buyer became unable 
to meet his acceptances, applt. found himself 
x-esponsible to the bank for a large sum. In 
computing his assessable profits Tor tiie year 
ended Mar. 31, 1921 , he was allowed to deduct 
a sum of £22,410, being the estimated amount 
of the bank’s claim against him, but subse- 
quentlv he advancoa certain contentions 
against the bank & eventually, at the end of 
1022, the bank accepted £8,000 in settlement 


of its claim. Applt. objected to additional 
aaaeasmenta made in order to bring into charge 
the difference between the £8,000 & the 
£22 ,4 IQ previously allowed, contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. 81, 1021, & 
that the subsequent reduction of the debt 
was immaterial in determining his liability 
for that or any later year : — Held : applt. ’s 
transactions with the bank constituted part 
of his business Sl that the loss incurred was 
a trading loss ; Sc the computations for the 
pu^oses of income tax must be reopened Sc 
adjusted by reference to the actual amount 
of this loss, — ^Bernhard r. Gahan, Bern- 
hard V, Inland Revenue Combs. (1928), 13 
Tax Cas. 728, C. A. 

226b. Royalties — Deduction of commission & ex- 
penses of literary agents.] — Curtis Brown, 
Ltd. V. Jarvis ; Jarvis v, Curtis Brown, 
Ltd., No. 99j, ante. 

227. Add. Annotations : — Consd. I. R. Comrs. v. 
Scottish Central Electric Power Co. (1931), 
146 L. T. 169. Refd. Naval Colliery Co. 
(1897), Ltd. V. I. R. Comrs. (1928). 138 L. T. 
693 ; MiUer (Lady) v, I. R. Comrs. (1930), 15 
Tax Cas. 26 ; CoUyer v. Hoare Sc Co., [1931] 
1 K. B. 123. 

228a. Deduction of owner’s rates.] — A co. 

owned Sc occupied for the purposes of their 
business certain lands Sc heritages which 
were “ mills, factories or other similar 
premises ” within 1918 Act. The annual 
value of those mills Sc factories was £6,976, 
Sc the co. paid owner’s rates in respect of 
these promises to the amount of £1,762 
annually. Both in 1927 & 1028 the co. were, 
for the purposes of Sched. A, allowed to 
deduct the sum of £1,762 paid by them in 
respect of owmer’s rates from their assess- 
ment of £5,976, Sc in making their return for 
Sched. H they claimed to be allowed to 
deduct the £5,976 as the annual value of the 
premises Sc also the £1,752 as disbursement 
of money wholly & exclusively laid out or 
expended for the purposes of the trade : — 
Held : the owner’s rates payable by a trader 
who owns the premises in which he conducts 
his trade are not a permissible deduction in 
the computation of his profits & gains for the 
purpose of assessment under Sched. D, 
whether or not the promises are ^f the nature 
of “ mills, factories or other similai* premises.” 
— Inland Revenue Comrs. v. Scottish 
Central Electric Power Co. (1931), 146 
L. T. 169 ; 15 Tax Cas. 761, H. L. 

229. Add, Annotations : — Consd. Pry v. Burma 
Cornu. (1929), 98 L. J. K. B. 693. Reid. 
I. R. Comrs. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 169. 

231. Add. Annotation : — Consd. Collyer v. Hoare Sc 
Co., [1931] 1 K. B. 123. 


PART V. SECT. 2, SUB-SECT. 7.— B. 

p 1. ,) — A 00 . owned, & oooupied 

for tbe purpose of its ir^e. land $c 
beritam, whioh were mills, faotorlee 
or other idniilar prendtMie,** within 
Rules applicable to Cases I. & II., 
r. 6 (2) : — H(Ui : In estlxnating tho 
profits or gains of the oo. for tho 
purpose of assesanient to income tax 
under Bohoduie D, the whole annual 
value of its trading premises fell to be 
deducted, & not merely the amount 
at which the premises were aotuaUy 
asseesed for the purpose of eaUeotlon 


of tax under Sohedole A. -—Inland 
Rkvknue Comrs. », Scottish Central 
Electric Power Oo., 11228) 8. O. 260. 
—SCOT. 

PART V. SECT. 2, SUB-SECT. 7,— D. 

sa. BtOhOorv eomjHmy — OreoHon of 
rrsertfc fwul — L 099 in trahsoHnn of 
innestTHents fortni'ng paH of fnnd.h^ 
Held : since the words of the Act 
authorising the orsation of the reserve 
fund were pennlssive & enabling only, 
the exertte of the power was dls- 
■oretionary. Sc the lees was not an 

IS 


allowable deduction. Sembh : it would 
have boon otherwise, if the Act had 
imposed a duty on the co. to create a 
reserve fund. — A lliance Sc Dubun 
Consumers’ Gas Co. v . Davies, [10261 
I, XL 872.-~m. 

■b. Bank — Losses wriUen off during 
ysar^Method of oomjmiaHon. )• — Be 
Bank op Montreal Assessment 
(1900). 14 B. O, R. 282,— CAN, 

__ Jjxtms OH sales of iempararp 
investnenis in Oovemment securities .) — 
Held : snoh temporary investments 
could not be regmed ae an Inveet- 
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286. Add. Oitotton:— 12 Tax Owi. 227. 

Add. Annotation : — Consd. Morley v. Lawford 
dti Co. (1928), 140 L. T. 126. 

886. Add. Citation : — 12 Tax Cas. 232. 

Add. Annotations: — Consd. Morley v. Law- 
ford A; Co. (1928), 140 L. T. 125. Refd. 
Mnance Minister v. Smith (1926), 95 L. J. 
P. C, 193. 

236a. Calls on shares in company formed to take 
over trading company’s buying agency.] — 
Held: not a trading loss, but a loss of 
capital & not a sum that could be properly 
deducted. — M. Jacobs Young & Co., Ltd. 
V. Harris (1926), 11 Tax Cas. 221. 

238. Add, Annotations : — Refd. Naval Colliery Co. 
(1897), Lt<f. V. I. R. Comrs. (1928), 138 L. T. 
693 ; CoUyer v. Hoare & Co., [1931] 1 K. B. 
123. 

239. Add. Annotations: — As to {\) Consd. Mallett 
V. Staveley Coal & Iron Co., [1928] 2 K. B. 
405. Refd. I. R. Cbrnrs. v, Northflen^t Coal 

Ballast Co. (1927), 12 Tax Cas. 1102; 
Thompson v. I. R. Comrs., I. R. Comrs. v. 
Thompson (1027), 12 Tax Cas. 1091. 

240. Add, Annotation : — Refd. Eastman v. Shaw 
(1027). 43 T. L. R. 649. 

241a. Payment of liabilities of subsidiary com- 
pany.] — Held: a loss of capital, & no de- 
duction could be allowed. — Baker v. Mabib 
Todd &> Co., Ltd. (1927), 13 Tax Cas. 235. 

244. Add, Annotations: — Refd. Mallet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201; 
CoUyer v. Hoare & Co., [1931] 1 K. B. 123. 

244a. .] — A CO. leased a cinematopaph 

theatre with its fixtures, furniture, machinery, 
etc., for twenty-one years a lease 

which provided for an annual rfut & a 
premium payable by quarterly inslalments 
over the whole period of the lease. I’he 
lessors reserved the. right in certain cii'cmn- 
stances to terminate the lease at six months’ 
notice. If this right were exerci.scd all 
future instalments of the premium were to 
be cancelled. In negotiations beftjrcj the 
terms of the lease were settled there had been 
a provisional agreement under which a reijt 
was to have been paid equal to the total 
annual payments (»f rent & premium st^cured 
by the lease. The (Jeneral Comrs. on appeal 
proceedings allowed the co.’h claim to deduct 
from its profits for income tax purjioses tlie 


Instaiment* of the premium. The Crown 
appealed :*^Hsld : the payments were capital 
expenditure.-— G BEEN v. Favourttb Cinemas, 
i/TD. (1930), 15 Tax Cas. 390. 

248a. Payment In consideration of surrender of 
lease — Mining tease.] — Bums paid by a 
colliery co. to the lessor In consideration of. 
the surrender of a port ion of the area demised 
by a mining lease, & for tlm ndoase of the co. 
from the obligations undertaken by the lease, 
are capital payments, A are not allowable 
deductions. — M allett v. Stavet.ky Coal A 
Iron Co., Ltd., [1928] 2 K. B. 406; 97 
L. J. K. B. 475 ; 139 L. T. 241 ; 13 Tax Cas. 
772, C. A. 

Annotations.* — Folld. CowcliBf r. Mills (1927), 1.H Tax Cas. 
21(1. Distd. Anglo- IVrHltin Oil Co. v. l)iil«? (1921), 47 
T. L. It. 487. Refd. [. It. Comrs. v. NorthHoot Coal it 
Ballayf Co. (1927), 12 Tax Cas. 1102. 

248b. .] — Besps. carried on business at 

ppemiat^s iield on a lease expiring in 1923. 
In 1910 tlie business w’as closed down. A the 
lessor agreed to accejit a surrender of the lease 
in considerathm of a sum Ui be paid by 
instalments of £250 a year, & vo.»p». ismanl a 
debent ui*e to ttu^ lessor securing the instal- 
rnemts by a tloaf iug cliarge on all t.ludr assets. 
In 1921 the lessor aecepfijd £000 from nrsps. 
in satisfaction of a ll further liability under the 
debentiM'e : — H(*ld : the payment of £000 
was not an adnjissitOe deidiiction. — CowcHRR 
V, Mili.8 a Co., Ltd. (1927), 13 Tax Cos. 
210 . 

249. Add, /I wnofnim??/? ' Consd. British Insulated 
& llclstiy Cables v, Aiherl,on, [1920] A. 0. 
205. Refd. Mitchell v. Noble (1920), 43 
T. L. H, 100. 

249a. Payment to agent to terminate agency.] - 

The Ang]o*P(‘rfiian Oil l/’o. y)aid to its agents 
in Persia tlie sum of £300,000, in e.omjiensa- 
tion for tlie latter reliiKpiishing a contract of 
agency. The co. treated tliat sum in its 
books as a payment out of revenue, & 
charged instalmentH of £00.000 to revenue 
account during eacli of the folhiwing five 
ye^irs. The Crown claimed that these were 
TH#t permissible deductions, but should be 
plac(?d to capiLd account: If eld : the 
question was n»)l eniirejy one of fact, on 
which the decision of the comrs. was binding, 
for question.s ns tf> wdiat are, or are not, 
permissible deductions turn upon certain 
defined principles of law, as laid down by 


ment of capital ; the InveHtmeiit & 
realitiation of such funds from time 
to time was merely part- of the bank’s 
opdlnanr business, & the loss Incurred 
was a loss Incurred In the production 
of Income. — Ta.xation Como, v, CJom- 
mbkcial Banking Ck). of Sydnky 
(1927), 27 S. 11. N. S. W. 231 ; 44 
N. 8. W. W. N. 66.— AUS. 


PART V. SECT. 2, SUB-SECT. 7.— 
E. (a). 

• I. Loss on trade branch .} — 

A trader having two branches In bis 
trade (vlx. a cloth business &, a banking 
business) carried on both, each with 
borrowed capital ; A as the cloth busi- 
ness ended In a loss, he bad to closc^ it 
in 1924 : A all that portion of the 
bonxiwea capital which was sunk In the 
cloth businesB was lost before 1924. 
The trader having had to pay interest 
on that lost caidtoi In 1924^2.6. the 
year of assessment, claimed deduction 
iharafor fmm the assessable profits of 
hk remaining banking business tor the 
year 1924-26: — Beta: though the 
oraiich^ were distinct, the trade was 


one. & though the lost capital wjah ni>t 
available for use In the trade, vis. 
the banking biiHlriOHS, in the ycjar of 
the liitercfit paid on It 
Kbould bo df'ductcd under Indian 
income Tax Act, w. 10(2) (PI).-- Anc- 
NAt'IIALAM (•IIK’rrV V. Incomk Tax 

CoMna. (i92H), 1. L. It. 62 Mad. 290.- - 

IND. 


ART V, srCT. 2. aUB-SECT. 7.— 
E. (b). 

246 li. Inslalmeni of purchase 

rice — tk* cotAe of plant additions, h- 
feld : capital exi>endlture. — H ohk- 
KUHV-BcnriuBK Mining Co. v. H., 
1924] S. C. H. 44.'i ; 119241 4 D. L. U. 
[I7 : 119241 1 W. W. It. 1017.— CAN. 


86. iiaiiuHiy comimny — Erjiense, of 
making denimUm9.) ‘-~UeJld : sums ex- 
pended by a railway oo. In making 
deviations in Its line from time to time 
wAre expenditure of » <*apital natun*..— 
RHOTUSRIA RYB. tJ. iJOHH. OF TAXKB, 
[192.6] App- D. 43ft.- -a. AF. 

st. Cmipany awning one ship— Ship 
seized <t used i!>v enemu — ErpeadUure 


on rHConditirming ship.]— Held : not a 
pmiicr d(^diicLiou. In n^Hpect that tbn 
exponst^K were n^t a rtiC/Urrlug n»uln- 
U*iianr«i expendbiiWi, but wore of the 
nature of fMiipitfil outlay. — I nland 
RBVKNTnC V. (JrtANlTIS T^/TV S. 8. GO., 
(19271 S. a 7(g>.— SCOT. 

sb. on cmiverHion of jdant ^ 

works — Under arrongt no ni vnUt 
Minister of MvnUiwiH.]- f/rUl : a loss 
of capital, & not udmlwHlble as a 
rJedurdJ(m for income tax purposes. — 
Loi'iuan Chemical U)., Ltd. v. 
JtoGKitrt, Lothian Chkmk’al Co., L;it>. 
r. Inland Kevkndk Comkb. (1926), 
11 Tax Chh. .O 08.— soot. 

fi. Value of UHxtl <m Ixjwks of sheep 
purchased vnlh station. 1 — W kmhtkb 
V. Wkbtkrn AvB’mALiA Taxatkjn 
Diciurrv CoMit. (1927). 

130; 11927] Argus L. fi. ILL— AUS. 

•k. Cost of reconstnudion of slMftA — 
Hyam t?. Inland Ueveni'k 
119291 8. C, (Ct. of Sess.) 384.— SCOT, 
ftl. Cfoudileratinn f'fr right to dep4urU 
m/Uerial by carting contracbtr.]r 
llBVENUE CdMRB. V. Adam (1928), 14 
Tax Cas. 34.— SCOT. 
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Lord Cave] in British Insidated dh HeUby 
Cables^ Ltd* v. Atherton^ No. 264 ; (2) in 
making the payment the co. was not en- 
larging its operations, nor improving its 
goodwill. It was not, within the meaning of 
Lord Cave in AtheHon^s Case, “ bringing 
into existence an asset or an advantage for 
the enduring beneAt of its trade.'* The 
payments were such as the co. might have 
made for jcaftcellation of an onerous contract 
to supply its products ; they were payments 
attributable not to Axed but to circulating 
capital & might properly be debited to 
revenue account. — ^Anglo-Persian Oil Co., 
Ltd. V. Dale (1931 ), 100 L. J. K. B. 604 ; 146 
L. T. 629 ; 47 T. L. R. 487 ; 76 Sol. Jo. 408, C. A. 

250. Add, Annotations : — Apld. Marsden v* I. R. 
Comrs. (1919), 12 Tax Cas. 217. Retd. 
I. R, Comrs. v. Himtley & Palmers, Ltd. 
(1928), 12 Tax Cas. 1209. 

251. Add, Annotations: — Reid. Small v, Easson 
(1920), 12 Tax Cas. 351 ; British Insulated 
Helsby Cables v, Atherton, [19261 A. C. 205; 
Mitchell V, Noble, [1927] 1 K. B. 719 ; Anglo- 
Persian OU Co. v. Dale (1931), 47 T. L. R. 
487. 

252. Add, Annotations : — Held. Mallet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201 ; AAglo- 
Persian Oil Co. r. Dale (1931), 47 T. L. R. 
487. 

252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.] — A trading co., 
with a number of 1. ranch shops controlled 
by a bead office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 
profit or loss : — Held : the din'erence between 
the cost of new fixtures, fittings, & utensils 
for the new shops, & the recei;)ts from the 
sales of equivalcint second hand fixtures, 
etc., from the shops that were closed, was a 
capital expenditure, & was not a revenue 
expenditure which could be debited to the 
trading account of the co. in asceitaining 
the profits which were assessable to income 
tax — Eastmans, Ltd. v, Shaw, Eastmans, 
Ltd. V, Inland Revenue Comrs. (1928), 45 
T. L. R. 12 ; 72 SiH. Jo, 744 ; 14 Tax Cas. 218, 
H. L. 

254. Add, Annotation : — Refd. Hoebank Printing 
Co., Ltd. V, I. R. Comrs. (1928), 13 Tax Cas. 
864. 


257. Add, Annotation: — ^Refd. Seaham Hajrbour 
Dock Co, V. Crook (1930), 47 T. L. R. 23. 

260. Add, Annotations: — As to (1) Refd.* Small v. 
Easson (1920), 12 Tax Cas. 351 ; Mitchell v. 
Noble, [1927] 1 K. B. 719. As to (2) Dlstd. 
British Insulated & Helsbv Cables v, Ather- 
ton, [19201 A. C. 20.5; MaUett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 406. Refd. 
Anglo-Persian Oil Co. v. Dal© (1931), 47 
T. L. R. 487. 

261. Add, Annotation : — Refd. Curtis Brown, Ltd. 
V, Jarvis ; Jarvis v. Curtis Brown, Ltd. (1929), 
14 Tax Cas. 744. 

262. Add, Annotations: — Dlstd. MaUett v, Staveley 
Coal & Iron Co., [1928] 2 K. B. 406. Refd. 
Britisii Insulated & Helsby Cables v. Atherton, 
[1926] A. C. 205; MitcheU v. Noble, [1927] 1 

K. B. 719; Morley v, Lawford (1928), 44 
T. L. R. 716; Rees Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928); 13 
Tax Cas. 366; I. R. Comrs. v. Hagart & 
Bum-Murdocb (1929), 14 Tax Cas. 433. 

264. Add, Citation : — svh nom. Atherton v. 
British Insulated & Helsby Cables, Ltd., 
10 Tax Cas. 156. 

Add, Annotations : — Apld. MaUett r.- Staveley 
Coal & Iron Co., [1928] 2 K. B. 405 ; Anglo- 
Persian on Co. V, Dale (1931), 47 T. L. R. 
487. Consd. Morley v, Lawford (1928), 140 

L. T. 125. Reid. MitcheU v. Noble, [1927] 1 
K. B. 719. 

265. Add, Annotations : — Refd. British Insulated & 
Helsby Cables v, Atlieiton, [1926] A. C. 205; 
Mallet V, Staveley Coal & Iron Co. (1927), 
138 L. T. 201 ; Anglo-Persian OU Co. v. Dale 
(1931), 47 T. L. R. 487. 

268a. Books used for professional purposes — 

Solicitor.] — The word “ plant ” in Finance Act, 
1925 (c. 36), 8. 16, does not include a solr.'s 
books which he consults ff)r professional 
purposes. — Daphne v. Shaw (1926), 43 

T. L. R. 45; 71 Sol. Jo. 21; 11 Tax Cas. 
256. 

276a. Replacement of obsolete plant or machinery 
— Meaning of obsolete — Question of fact for 
commissioners.] — South Mf^propolitan Gas 
Co. V, Dadd (1927), 13 Tax Cas. 205. 

278. Add, AnnotoHoos Consd. Salisbury House 
Estate V. Fry, [1930] 1 K. B. 304. Refd. 


PART V. SECT. 2. SUB-SECT. 7.— F. 

253 i. hottH nn atlran^rs Ut soir-miUrr 
to Hfrrure tmpfilirjt of timticr — .'{ftrunrrs 
writU'U off us Uwi iIHtts on liijniuatinn of 
satn’inilUr.] Hrht : t.ht* vxa- pi-o- 

ptTly ('«»., l/n». r. 

OF TAXK>i. Iius/)) N. Z. L. H. 
20H.— N.2. 

264 i. LitoUed to trwfinfj del Ut — 
WteUuT dr i t of ntanagino eie tor to 
companu >n I ueH,Y~~A calloo piiuting 
CO. paid itH innniiirInR dtrecHir In part 
by a coiiiridKHlon ou prolttK. During 
the first year <»f the arrangeniouf the 
dlrect-orn authorlned blui tn draw two 
auina on ac^couiit of bia commission. & 
Ui MubHequvnt yearn he drew numn on 
thin account without Kpo<‘lal atitiinrity 
but with the knowledge of the direct ois. 
Thoae auma were ticbiicd to a com- 
minaion account. Duriug the year 
ending Dec. 31, 1923, he drew out 
£5.141 in aums varying between £150 
& £400, It waa aubaequeutly aaoer- 
talned that no commiaaioti woa due for 
that year. & the oommiBHion account 
allowed a balanoe due by him to the co. 
of £3,301. In arriving at its profits 


for Income tax purpoaoa the co. claimed 
to be entitled to deduct this lo-a ; — 
Iftid : the loaa \vu.** a loaa not con- 
iieet4*d with or arising out of the 
trade.” — H okranr Printino Co., Ltd. 
I?. l.vLA.vn Hkvkxck Comrs., 11928] 
S. C, (Ct. of Seaa.) 701.— SCOT. 

PART V. SECT. 2. SUB-SECT. 7.— C. 

o i. fUiyinent for qtialifieitiion 

8harrs.\ — Shapiro v. Inland Kkvrnuk 
Comrs. (1928). 49 N. L. R. 430.— S.-AF. 

PART V. SECT. 2, SUB-SECT. 7.— J. 

b i. LHmini^ed value of rails <£• 

sleepers,] — IJeUi : a railway co. was not 
entitled to any deduction for auch 
diminished value. — liHOOKSiA llTS. v. 
Cdmh, of Taxks. App. D. 438. — 

S. AF. 

b ii. .1 — Held : an article is 

“ uaelesa ** when it is tmflt through 
wear efe tear for the purpoHos for w bich 
it was used, & is iuoapable of being 
repaired, dr is in socb a condition that 
a reasonable bnsineHs man would 
prefer to subatitute a new implement 
rather than incur the cost of repairing 

20 


the old. — Robertson v. Comr. op 
Taxb«. 11928J 8 . A. 8 . R. 313.— AUS. 

PART V. SECT. 2, SUB-SECT. 7.— L. 

p i. Separate asse^smenis under 

Schedules B. dt IJ .] — A farmer bred 
horsoH & cattle on a ooiisiderable scale. 
He u.^ed his stallions for his own hiirse- 
breeding purposes, & also earned fees 
by sending them on journeys for the 
servioe of other owners' mares. In 
this connection he kept a reserve of 
stallions to replace •any which might 
become incapacitated. Ail his stallions, 
of which only a small proportion earned 
fpoH, formed part of one undivided 
stud. Ho was assessed to income tax, 
on the profits of his general farming 
business under Schednie B., & on the 
profits of his foc>eamiug stallions under 
Schedule D. As a method of fixing 
the amount of profits assessable under 
the latter Schedule, the comrs. deter- 
mined to regard a certain number of 
stallions as exclusively used In earning 
fees, £: to allow tbe deduction of the 
cost of their full upkeep & attendance, 
& to provide for replacements by allow- 
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Brighton College v. Marriott, [1926] A. C. 
192. 

284. Add, Annotation : — Refd. Collyer v, Hoaro Sc 
Co., [1931] 1 K. B. 123. 

285. Add. Annotations: — Apld. Waldie v. I. R. 
Comrs. (1919), 12 Tax Cas. 113. Distd. 
Hagart & Burn-Murdoch v, I. R. Comrs., 
[1929] A. C, 386. Refd. Bourne & Hollings- 
worth V. I. R. Comrs. (1921), 12 Tax Cas. 
483 ; Baker v. Mabie Todd (1927), 13 Tax 
Cas. 236. 

287. Add, Annotations : — Apld. Mallett v, Staveley 
Coal Sc Iron Co., [1928] 2 K. B. 405. Consd* 
Morley v. Lawford (1928), 140 L. T. 126. 
Expld. Hagart Sc Bum-Murdoch v. I. R. 
Comrs., [1929] A. C. 386. Distd. Fry v. 
Salisbury House Estate, I.itd., Jones v. City 
of London Real Property Co., [1930] A. C. 
432; Collyer v. Hoare & Co. (1930), 47 
T. li. R. 7. Expld. Collyer v, Hoare & Co., 
[1931] 1 K. B. 123. Folld. I. R. Comrs. v. 
Scottish Central ]51ectric Power Co. (1931), 
145 L. T. 169. Refd. Small v. Eas.son (1920), 

12 Tax Cas. 351 ; Bourne & Hollingsworth 
V. I. R. Comrs. (1921), 12 Tax Cas. 483 ; 
British Insulated & Hclsby Cables v. Ather- 
ton, [192(ij A. C. 205; Mitchell v. Noble, 
[1927] 1 K. B. 719 ; Green v. Gliksten (1928), 
139 L. T. 12 ; Roes Roturbo Development 
Syndicate v. I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 

13 Tax Cas. 366 ; Anglo-Persian OU ('o. v. 
Dale (1931), 47 T. L. R. 487 ; Union Cold 
Storage Co. v, Adamson (1930), 144 L. T. 
140. 

288. Add. Annotations : — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125. Refd. 
British Insulated & IT elsby Cable.* ij. Atberton, 
[1926] A. C. 205; Anglo-Persian 0;* Co. v. 
Dale (1931), 47 T. L. R. 487. 

290. Add. Annotations: — As to {1) Consd. Morh*y 

V. Lawford & Co. (1928), 140 L. T. 125. 
As to (2) Refd. Mitchell v. Noble, [1927] 
1 K. B. 719. Generally y Refd. Small v. 
Easson (1920), 12 Tax Cas. 351 ; 1. R. (Jomrs. 
V. Scottish Central J^lectric Power Co. (1931), 
145 L. T. 169 ; ('old Storage Co. v. 

Adamson (1930), 144 L. T. 140. 

291. Add. Annotations : — Consd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691 ; Morley 
V. Lawford & Co. (1028), 140 L. T. 126. Apld. 
Collyer v. Hoare & Co. (1930), 47 T. L. K. 7. 
Distd. Fry v. Salisbury House Estate, Lini., 
Jones V. City of London Real l*roperty Co., 
[19301 A. C. 432. Consd, Collyer v. H€)aro Sc 
Co., [1931] I K. B. 123; 1. R. Comrs. v. 
Scottish Central Electric Power Co. (1031), 
145 L. T. 169. Refd. 1. R. (\jmrs. v. Lysaght, 
[1928] A. C. 234. 

292a. .] — Youngs, Crawshay & Youngs, 

l/TD. V. Brooke (1912), 6 Tax Cas. 393. 

202b, Loss on individual rents of tied houses — 

No loss on aggregate rents.]— A brewer> co. 
as a necessary incident of the profitable 
working of its business acquired licensed 
houses which it let to tied tenants who in 
some cases paid a premium as well as a rent. 
After the premium had been taken into 
account it was found that in some cases the 


tied tenant paid less rent than a free tenant 
would have paid, & in some cases more. If 
the rente & premiums of all the tied houses 
\rero aggregated, no loss in rent had been 
suffered by the company in consideration 
of the tie : — Held : in considering whether 
an expense had been incurred by the co. in 
the letting of tied houses which could bo 
deducted from the profits of the business as 
having been wholly or exclusively laid out 
or expended for the purposes of the trade, it 
was only the aggregate loss on the letting of 
all the tied houses Hiat could bo taken inU> 
account. Sc as iu the aggregate no loss had 
been sustained there was no expense to be 
deducted. — CouLYER v. HoARB Sc Co., Ltd., 

1 1931 J 1 K. B. 123 ; 100 L. J. K. B. 249 ; 114 
1.. T. 71 ; 47 T. L. R. 7, C. A. 

293. Add. Annotation : — Refd. Thomas v, Evans, 
.Tones v. South-West Lancashire C^:)al- Owners’ 
Assoen. (1927), 11 Tax Oas. 700. 

294. Add. Amiotation : — Refd. Collins v. 1. R. 
Comrs. (1924), 12 Tax Cas. 773. 

295. Add. Atmotatioyi : — Refd. Collins v. I. R 
Comrs. (1024), 12 Tax Cas. 773. 

296. Add Citation: — 2 Tax Cas. 100. 

Add. Annotations:— As to (2) Consd. Thomas 
r. Evans, .Tones v. Hinith-West Lancashire 
C-oal-Owners’ Assoen. (1927), 11 Tax Cas, 
790. Generally, Befd. Pegg ifi Jones v. I. R. 
(Jomrs. (1919), 12 Tax (-as. S2; I. R. Comis. 
V. Wcstleigh Estatef^, < !o., I. K. (V)mps. v. South 
Behar Ry., I. It. (Toini'S. v. Eccentric Club 
(1925), 12 Tax Cas. 657. 

297. Add. A nnotations ; Apld. Pegg Sc Jon(‘B v. 
I. R. Comra. (1919), 12 Tax C.‘jls. 82. Consd. 
Thomas v. Evans, Jones vSoiith-West 
Lancashire C’oal-GwnerH’ Assoen. (1927), 11 
Tax Cas. 790. Refd. L R. Comrs. v. West- 
leigh Estates Co., L K. Cornrs. v. South Behar 
Ry., I. R. ( ’omrs. v. Eccentric (Tub (1925), 12 
Tax Cas. 657. 

300. Add. AnnolalUms ; ~ Consd. I. R. Comrs. v. 
Westleigh Estates f'o., 1. R. (V>mrH. v. South 
Behar Ry., L It. (’omrs. v. Eccentric (Tub 
(1925), 12 Tax CVis. 657 ; Cornish Mutijal 
Asstuj. V. 1. It. Conns., [19261 A. C. 281. 
Distd. Livcjrpool (.'orn TTade Assoen. v. Monks, 
[1926] 2 K. B. no. Apld. Jones v. vHouth- 
West Lancashire Coal -Owners’ Assoen., [1927 j 
A. C, 827. 

301. Add. Annotaiion : — Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 I.. T, 328. 

302. Add. /I .’— Refd. British Insulated Sc 
Helsby ( -a})h*s v. Atherton, il926) A. ('. 205; 
A.-G. V. Metropolitan Wate^' Board, [1928] 1 
K.B. 833. 

304. Add. Annotations: — Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Oj. of Egypt (1928), 139 L. T. 29. 

305. Add. Annotations : — Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
Refd. Fry v. Salisbury House Estate, Ltd., 
Jones V. City of London Real Property Co., 
[1930] A. C. 432. 

307a. Accident insurance — Mutual society.] — 

A mutual insurance assoen. was formed, its 


tng a deduction la ri^epoct of 

otncT (itallionB In the stnd to the extent 
of one-thiid of the number of travelling 
staUions. The farmer contended that 
his st^ion-ownlng business should be 


treated as entirely separato from his 
farming business. & thjit the whole of 
I the expenHoB & losw^s connected with 
I his stallloiiK should be sot against the 
' revenue derived from them : — Meld : It 
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was primarily a question for the comrs. 
to determine. 8c no cause luui been 
shown for disturbing their dclAtnutoR- 
tlon. — MARSUALIi V. IXL/vxn Ukvaxujc 
C oJtfRS., [19271 S. C. 243.— SCOT. 
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(Sole activity being the Indemnity of its 
members, who were coal-owners, against 
liability for compensation in respect of fata] 
accidents to workmen. The members of the 
assocn. were the persons protected by it, 
every member being liable to contribute a 
sum not exceeding £25 in the event of a 
winding up. The assocn. formed a general 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, &> the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinaiy calls were also 
paid. A member, on retirement, was entitled 
to get back in cash a proportion of his share 
in the above reserve fund, but, apart from 
this, members had no right at all to the cash 
in the reserve fund, though the interest 
accruing on the reserve fund could be used in 
diminution of members* calls: — Held: (1) 
the sums paid by the members to the assocn. 
were adnuasible deductions in computing the 
profits made by a member for the purpose of 
assessment to Income tax, as the money was 
laid out by the respective members on a true 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the purpose of enabling subscribing members 
to insure themselves.- — Thomas v. Evans 
(Richaiid) &, Co., Jones v. South-West 
Lancashire Coal Owners* Assocn., [1027] 

1 K. B. 33 ; 95 L. S, K. B. 900 ; 136 L. T. 
(573 ; 42 T. L. R. 703 ; 11 Tax Cas. 790, C. A. ; 
affd. sub nom, Jones v. South-West Lan- 
cashire Coal Owners’ Assocn., [1927] A. 0. 
827 ; 96 L. J. K. B, 894; 137 L. T. 737 ; 43 
T. L. H. 725 ; 71 Sol. Jo. 080, H. L. 

307b, Marine insurance company — Building ships 
— Cancellation of shipbuilding contracts.] — 

A marine insmanco co., having entered into 
contracts for the building of four ships, 
accepted delivery of two of the ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for the other two 
ships on payment of £70,000. It was con- 
tended that a new business of dealing in ships 
had been bogim by the oo., &; that the 
£70,000 was a proper deduction in arriving 
at its profits : — Held : the co. was not carry- 
ing on any trade, from the profits of which 
the £70,000 was an admissible deduction. — 
Devon Mutual Steamship Insurance 
Assocn. r. Ogg (1927), 13 Tax Cas. 184. 

309a. Loss on investments — What amounts to.] — 

Applts., an insurance co., had investments 
in British railway stocks, & it was admitted 
by the Crown that any loss suffered by applts. 
on such investments was deductible u*om 
their profits for purposes of income tax. The 
residt of Railways Act, 1921 (c. 66), was 
that applts. received in exchange for their 
various railway holdings stocks in the four 


Diobst Supplement. 

amalgamated railway oos. created by that 
Act. The market value of these new stocks 
was less than the original cost to applts. of 
the old stocks, & they claimed that the loss 
BO occasioned to them should be allowed as 
a deduction from their profits for 1922 As 
1923 in computing their income tax liability : 
— Held : as the ^ect of what had happened 
was that the old investments had been closed 
& realised, & new investments had been 
begun, applts. were entitled to the deduction 
claimed. — R oyal Insurance Co., Dtd. t?, 
Stephen (1028), 44 T. L. E. 630 ; 14 Tax Oas. 
22 . 

312a. Employment — ^Actress.] — The expression 
“ employment ** in Sched. B . of 1918 Act 
means something analogous to an office or a 
post. 

An actress earned her living by accepting 
fulfilling engagements for which her 
professional qualifications fitted her. During 
the periods of assessment in question, she 
exercised her activities by (a) acting in various 
stage plays in England & one in the United 
States of America, under various contracts 
with theatrical producei's ; (6) performing 

for the films ; (c) performing on the wireless 
for the British Broadcasting Oorpn., & 
(d) performing for gramophone companies 
lor reproduction on their records : — Held : 
the actress was assessable under Sched. D of 
1918 Act in respect bf the profits which she 
derived from her profession or vocation as 
an actress & not under Sched. E in respect of 
the profits of her employment. — Davies v, 
Braithwaite, [1931] 2 K. B. 628 ; 100 
L. J. K. B. 019 ; 145 L. T. 693 ; 47 T. L. R. 
479 ; 75 Sol. Jo. 526. 

313a. Remuneration of solicitor-trustee under 

trust.] — A solr. -trustee was empowered by 
clauses in the instruments creating the 
trusts to charge for work done by lum in 
connection with the trusts. By agi*eement 
between himself, his co-trustees & the bene- 
ficiaries, his remuneration was calculated as 
a percentage of the annual income of the 
trust funds, which income had already been 
brought into chargtf to tax : — Held : this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule D, 
Case II., as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
Within Rules applicable to all Schedules, r. 19. 
— Jones v. Wright (1927), 139 L. T. 43 ; 44 
T. L. R. 128 ; 72 Sol. Jo. 86 ; 13 Tax Cas. 221. 

316. Add, Annotations: — As to (3) Apld. Whelan v. 
Henning, [1926] A. C. 293. Dlstd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 
As to (8) Expld. Diggines v. Forestal Land, 
Timber & Railways Co. (1930), 142 L. T. 609. 
{See [1981] A. C. 380, H. L.) Refd. Kirke*s 
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tk. Dii^idefuis received by broker — 
DedtutUm of interest on unpaid balance 
due to broker,} — Held : the oUent was 
not asBeesable tor inooine in reapeot 
ot the whole amount of the dlvidondB 
received hr the broker &, credited to 
hlB aooount, but onl^ in reepeot of the 
diflerenoe between the sum of the 
dividends Sc the sum charved for 
interest. — Re Srour & Toronto Oitt, 
. L. R. 1100 ; 60 O. L. R. 




, . « D 


•1. Vivtdends paid in Victory Bonds 
exempt from taxation,] — W., Ltd., 
faaviuE accumulated profits, declared a 
dividend, & by consent of the share- 
holdom, paid the same in Viotoiy 
Bonds. W., a shareholder, in his 
income return for that year, claimed 
ho should not pay Income tax on this 
dividend because It was paid in Victor}' 
Bonds which were exempt from income 
tax: — Held: the payment of the 
distributed dividoua in question in 
this case. In bonds, does not briux the 
transaction within the obligation ^ 
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of tho bond in question which intro- 
duces the exemption In taxes. Such 
payment is not the payment of the 
capital of the bond at maturity nor is 
it the payment of interest npou 
presentation 6c surrender of coupons 
which is what is exempt from taxation. 
The amount so reocived as dividend 
represented by said bonds was liable 
to income tax as profits 6c gains. — 
Watjehous V . MiNiSTSH OF National 
Revenuk, 11981] Ex. C. R. 108. — 



iVustees V. I. K. Comrs. (1926), 136 L. T. 
582 ; Ttirton v. Mitchell (1027), 138 L. T. 
S66 ; Leemiiig v, Jones (1929), 141 L. T. 472. 
Generally, Held* licitch i\ Emmott, [1929] 2 
K. B. 236 ; Miller (Lady) I. R. Comrs. 
(1930), 15 Tax Cas. 26. 

817. Add. Ciiatiorut [1926] 1 K. B. 430 ; 10 
Tax Cae. 139. 

Add. Annotations : — Apld. Turton v. Mitchell 
(1927), 138 L. T. 305. Consd. Leetning v. 
Jones (1929), 141 L. T. 472. Apld. Diggines 
V. Foi^stal Land, Timber, & Railways Co. 
(1930), 142 L. T. 609. Refd. Ormond In- 
vestment Co. V. Betts, [1927] 2 K. B. 326 ; 
(see [1913] A. C. 380, H, L.) ; Merrlield v. Wall- 
paper Manufacturers, Ltd., [1931] 2 K. B. 

317a. Different holdings of War 

LoanJ — ^Applt., who owned £2,350 6 per cent. 
War Loan inscribed in the books of the Bank 
of England, in June, 1924, converted this 
holding into 4^ per cent. Conversion I^oan, 
the interest on which was payable under 
deduction of income tax. Applt., however, 
continued t hroughout the year 1926-26 to 
hold a smal ; amount of 5 per cent. War l^oan 
Post Office issue, to which he had succeeded 
on the deatli of his daughter, & which ho was 
not aware he coxild convert : — Held. : applt. 
continued throughout the year 1925 -26 to 
hold the same source of income, i.c., 5 per 
cent. War Loan, & under Schedule 1), 
Case III., r. 2, he was assessable to income tax 
for that year in the full amount of the interest 
received from such War Ijoan in the preceding 
year. — Turton v. Mitchell (1927), 138 L. T. 
365 ; 13 Tax Gas. 245. 

817b. .] — The words InW'est 

... on any securities issued undRr tne %Var 
Loan Acts, 1914 to 1917,” in 1918 Act, 
Sched P, Case HI., r. 1 ( / ), designated (vae 
taxable subject-inaliei* & not several sources 
of income. 

A taxpayer was the hcilder of a number of 
6 per cent. National War Bonds, 1928 (''iliird 
Series). Tliese bonds were on I'lec. 1, 1924, 
converted into 5 per cent. War J^oan Sto( k, 
1929-47. The taxpayer in the following 
year purclmsed additional 5 per cent. War 
Loan Stock, 1929-47. Both the 5 per,C(ait. 
National War Bonds, 1928, Ac the 5 per cent. 
War Loan Stock, 1929-47, were securities 
issued under the War I^oan Acts. A question 
arose whether they were of the same class or 
source for the puiposes of rr. 1 & 2 applicable 
to Case HI. of Sched. H of the Income Tax 
Act. The taxpayer contended that 
were tlie same source, <fe therefore the assess- 
ment for the year in question should be 
computed on the basis of the income aiising 
within the year preceding the year of assess- 
ment. The Crown, on the other hand, con- 
tended that the income arising from .6 per 
cent. National War Bonds & 6 per cent. War 
Loan Stock was income arising from different } 
sources, & tlierefore the assessment for tbe 
year in question ought to be computed on the 
income of the year of assessment ’. --Held : as 
both the 5 per cent. National War Bonds, 
1928, & the 6 per cent. War Loan Stock, 
1929-47, were securities issued under the 
War Loan Acts, 1914 to 1917, the interest 
arising from those securifcies arose from the 
same source A ought not to be split up for 
the purpose of charging income tax. — 
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MERRmELD V. Wallpaper Makufacjtorebis, 
Ltd., [1931] 2 K. B. 143; 100 L. J. K. B. 
616; 146 L. T. 461. 

317c. Holdings of 

husband & wife.] — Where applt.'s wife, 
who was living with him< was in receipt 
of £9 16s. lOd. interest of War Ix>an in the 
year preceding the year of assessment, in 
which year applt. held no War l^oan, & applt. 
in the year of assessment bought VVar Loan 
fi*om which he received interest amounting 
to £3,662 10s. : — Held : applt. had been in 
possession of the source of such interest in 
the previous year, & was assessable only in 
the sum of £9 10s. lOd. in reject of interest 
of War Loan. — Walker v. Howard (1927), 
138 li. T. 367 ; 13 Tax Oas. 313. 

Annotatum Ov©rd. r. Kinmott, 2 JC. B. 230. 

Compare No. 570a, post. 

321a. Surrender of Victory Bonds In payment of 
death duties Unpaid interest taken into 
account In valuation.] -Whoi*e Victory Bonds 
are surrendered in i)aymont of estate! duty, & 
the accrued but st ill unpaid interest is taken 
into account in tl»e valuation <)f the bonds, 
the interest is not aubjc(!t to income tax. — 
Monks r. Fox’s Kxi:ouTf>KS, [1928] 1 K. B. 
351; 97 L. J. Iv. B. 241; 138 L. T. 203 ; 44 
T. L. R. 116 ; 72 Sol. .To. 31 ; 13 Tax C*ia. 171. 

826. Add. .Ayiyioiation : - TKeld. 8eaham Harbour 
Dock (%>. V. Crook (1930), 47 T. L. R. 23. 

334, Add. Aymotatkm : JKeid. I. II. Comrs. v. 
Holder. 11931] 2 K. IL SI. 

336. Add. AnyioUMions Consd. Perrin v. Dickson 
(1029), 98 L. J. K, B. 683. Refd. l^oeming 
V. Jones (1929), 141 L. T. 472. 

387. Add. Ayinolations Connd. He Fitch’s Will 
Trusts, Public Trustee; t». Nives (1928), 139 
L. T. 656; Perrin v, Dickson (1929), 98 
I.. J. K. B. 683. Refd. Clenboig Union Fire- 
clay Co. V. I. K. Comrs. (1922), 12 Tax Ca.s. 
427 ; I. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), (.1926), 12 Tax (’as. 
1125. 

345a. By insurance company — In considera- 

tion for annual payments.] -A contract with 
an insurance co., by which the a8»ure<l, in 
consideration of annual payments, is to rectuvo 
other annual payim^rits at a latxT date, does 
not create an annuity chargeable with income 
tax, except to the extent that the payments 
made by the co. conHist of interest on those 
made to them by the arsured. — Peukin v. 
Dickson, 11930] 1 lx. B. 107 ; 98 L. J. K. B. 
08.3; 142 L. T. 20; 45 T. L. R. 621; 14 
Tax Cas. 608, 0. A. 

347. Add.. Annotation : — Consd. Pirriu v. Dickson, 
H929), 98 L. J. K. B. 683. 

364. Add, Anriotations : — Refd. Sherwood v. Sher- 
wood, [1929 j P. 120; Stihbe Stihhe, 
[1931] P. 105. 

354a. Right of wife to refund of personal 

allowance.]— On an order being made against 
a living abroad, whose income was not 
subject t-f) British tax, for payment of main- 
tenance free of tax U) his former wife living 
in England, he must remit a sum which, 
after tho payment of incoifte tax at th(j 
standard ratis gave petitioner the sum named 
in the oixhsr, &, she was also entitled to the 
benefit of any personal allowance by way of 
refund frorn the income tax autboritlee. — 
Sheaen V. Shearn, [1931] P. J ; 100 L. J. P, 
41 ; 143 L. T. 772 ; 46 T. L. R. 652 ; 74 
Sol. Jo; 636. 
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856. Add. AnnoUxUon: — Apld. South American 
Stores (Gath & Chaves) v, I. R. Oomrs. 
(1926), 12 Tax Oas. 005. 

861. Add. AnnotcUion : — Generally ^ Refd. Sheam 
V. Sheam, [1931] P. 1. 

367a. Agreement to pay super-tax on wlfe*8 

hicome in excess ot specified sum — Whether 
nusband entitled to marshal Strife’s income.] — 
A husband A; wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted diu^g the joint lives of himself 
A his wife to pay to trustees for the benefit 
of the wife such a sum in each year as, after 
deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 11 of the deed was in these terms : 
“ In addition to all other payments by this 
indenture agreed to be made by Ihe husband 
or his representatives after his decease he or 
they shall pay A discharge all super-tax which 
shall be payable in respect of the income of 
either the husband or the wife except any 
super-tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.*' 
Apai't from the deed the wife had an income 
exceeding £1,400 a year ; — Held : in conr- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the an • . ual amount payable 
under the deed plus £l,4u0jShould be exempt 
from super-tax as to £2,(m0 thereof, A as 
to the balance should bear the lower rates 
of tax, A that the higher rate of tax should 
fall upon another part, namely, the excess 
of the wife’s total income over the first- 
mentioned part ; but clause 1 1 of the deed 
required that the whole super-tax payable 
in respect of the total income of the wife 
should be divided in the pr(»portion which 
the amount of one of the above-mentioned 
parts of the wife’s income boro to the amount I 
of tlie other, A that the husband sh<mld pay 
super-tax in the proportion which the first- 
mentioned part boro to that secondly 
mentioned. — F ijsbjtwood-Uesketii v. Fleet- 
wood-Uksketh, [1929] 2 K. B. 55; 98 
L. J. K. 11. 417 ; 141 L. T. 317, C. A. 

369o. Payment of Interest to debenture holders — 
Out of accumulated profits.] — The words 
“ profits or gains brought into charge to 
tax ” in rr, 19 A 20 of the All Schedules 
Rules to 1918 Act, mean profits or gains 
brought into chajge 1*3 tax in the same year 
of assessment as the payment is made of the 
interest from which income tax is deducted. 

, A trading cu. WTote ofT against capital 
depreciation a balance of £08,929 standing to 
the credit of its profit A loss account A 
representing accumulated past profits on 
which the co. had paid income tax in previous 
years. During years of chai'ge the co. made 
nb profits, but it paid debenture interest, 


deducting from the payments tax at the 
standard rate which is claimed to retain on 
the ground that the £68,029 was to be re- 
garded as available for the payment of the 
interest, A that the interest was; therefore, 
“ payable whoUy out of profits or gains 
brought into charge to tax ** within r. 19 
of the All Schedules Rules under 1018 Act ; — 
Held : as during each of the years of charge 
the co. had no profits or gains brought into 
charge to income tax, the interest had not 
been paid out of money already brought into 
tax within r. 19. The case, therefore, did 
not fall within r. 19, but within r. 21, by which 
the CO. must account to the Crown for the 
amount of the tax which it had deducted. — 
Luipaard’8 Vlei Estate A Gold Mining 
Co., IjTD. V. Inland Revenue Comrs., 
[1930] 1 K. B. 593 ; 99 L. J. K. B. 830 ; 142 
L. T. 689 ; 46 T. L. R. 204 ; 15 Tax Cas. 
673, C. A. 

376. Add. Annotation : — Consd. Martin v. Lowry, 
Martin v. I. 11. Comrs., [1920] 1 K. B. 650. 

377. Add. Annotation : — Generally , Refd. I. R. 
Comrs. V. Holder, [1931] 2 K. B. 81. 

878. Add. Annotations : — Refd./Jc Jauncoy, Bird v. 
Arnold, [1926] Ch. 471 ; I. 11. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

380a. Instalments paid after death of moneylender 
— Instalments not representing capital.] — 
A moneylender made loans on promissory 
notes wliich provided for payment to him 
of monthly or more frequent instalments. 
Up to the date of his death he was assessed 
under Case 1, Sched. D, in respect of the 
profits of this business, all instalments due 
A paid prior to his death being brought into 
the relative computations. Instalments fall- 
ing due after his death were collected by the 
administrator of bis estate but it was not 
suggested that the administrator was at any 
time carrying on any trade. Assessments 
were made on the administrator on the basis 
tliat BO much of the instolments collected by 
him as did not represent repayment of 
capital was “ interest of money ” within 
rule 1, Case HI., Sched. D. The adminis- 
trator contended that the sums in question 
were not assessable as “ interest of money ” 
within Income Tax Acts : — Held : the sums 
in question were “ interest ” assessable under 
Case 111. — Bennett v. Ogston (1930), 16 
Tax Cas. 374. 

392. Add. Arinotaiioyis : — Consd. Sterling Trust 
V. I. R. Comrs., I. li. Comrs. v. Sterling Trust 
(1925), 12 Tux Cos. 868. Distd. Dickson 
V. Ilampstoad B. C. (1927), 91 J. P. 146. 
Apld. A.-O. V. Metropolitan Wator Board, 
[1028] 1 K. B. 833. Consd. I. K. Comrs. 
V. Dalgety A Co. (1929), 98 L. J. K. B. 
642 ; Shanks r. I. R. Comrs., [1929] I K. B. 
342 ; I. K. Conu*s. v. Scottish Central Electric 
Power Co. (1931), 145 L. T. 169. Refd. Birt, 
Potter A Hughes v. 1. R. Comrs. (1927), 12 
Tax Cas. 976 ; 1. R. Comrs. t?. Pakenham, 
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sm. Mortffage inkrejit.) — Raja Rag- 
BUNANDAN POAHHAP SiNQH V. Ci>MR. 
OV lN(X)MK Tax. RIHAR & 0K1B8A (1939), 
1. L. R, 9 Pat. 48.~ IND. 
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392 I. Anmtai payments p€uily paid 
mtt of foTfd tnrofiM;.] — Applt corpn. had 
rolHod tho fimda required for a housing 


Hobemo by borrowing a small portion j 
froni the Board of Public Works & ob 1 
to the rciiiaiuclOT by borrowing on i 
mortgages soeured cm the revenue of j 
the oorpn. The revenue account of 
the scheme for tho year in question 
sliuwed a defiedt whiob was eventtwlly 
made good from public funds. The 
loan interest was duo & was paid out 
of the borough fund before tho eubsldy 
was received. The total taxed income 
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of the corpn. was snffioient to cover the 
whole of the loon interest payable. 
The oorpn. was assessed under Finance 
Act, 1927 (c. 10), 8. 26, on the same 
footing as In Dinmnaham Corpn. v. 
/. H. Comrs.f No. 393b, & the anscss- 
ment was upheld by the special oomrs. 
on appeal. The corpn. demanded a 
case: — Held: the coimn. was rightly 
BO assessed. — Belfast Ooupn. t?. Turn- 
BULL (1930), 15 Tax Ooa. 474.— ^IR. 
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I. E. Oomrs. v, Longford, Gascoigne v. I. E. 
Comrs., [1927] 1 K. B. 694 ; Birmingham 
Corpn. V, I, R. Oomrs., [1930] A. C. 307 ; 
Fry V. Salisbury House Estate, Ltd., Jones 
V, City of Ijondon Real Property Co., [1930] 
A. O. 432 ; Sutton v. I. R. Oomrs. (1029), 14 
Tax Cas. 662 ; I. R. Comrs. r. Miller, [1930] 
A. C. 222 ; Jones v. Leeming, [1930] A. C. 
416 ; Luipaard*s Vlei Estate & Gold Mining 
Co. V. I. R. Comrs., [1930] 1 K. B. 593; 
Millbr (Lady) v. I. R. Comrs. (1930), 15 Tax 
Cas. 26. 

393. Add. Annotations : — Apld. Dickson v. Hamp- 
stead B. C. (1027), 91 J. P. 146. Refd. 
I. R. Comrs. v. Pakenham, I. R. Oomrs. v. 
Longford, Gascoigne v. I. R. Comrs. (1027), 
136 L. T. 699 ; A.-G. v. Metropolitan Water 
Board, [1928] 1 K. B. 833; Birmingham 
Coi^n. V. I. R. Comrs., [1930] A. 0. 307 ; 
Luipaard’s Vlei Estate & Gold Mining Co. 
V. I. B. Comrs., [1930] 1 K. B. 503. 

393a. .] — Under Housing of the Working 

Classes Acts & Metropolis Management Act, 
1865 (c. 120), resps., a metropolitan borough ' 
council, assigned to the lx)ndon County 
Council all Vi^tes authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or Ix)ndon Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. Tlie money so raised was 
used by resps. in connection with the con- 
struction of flats for the working classes in 
pursuance of a scheme prepared by them 
under Housing, Town Planning, etc., Act, 
1919 (c. 35), 8. 1. In making p«ayment8 of 
interest on the sums advanced reaps, deducted 
income tax under Rules applies b:e to all 
Schedules, r. 21. The interest was peid out 
of the general fund in tlie hands of jicspn., 
into which fund were paid all profits or gains, 
whether derived from a housing scheme ( i* 
from elat'where. U<*a])8. had i>nly one banking 
account, out of which ail payments, irntiuditig 
the inU^rest, were made k into which all 
receipts, including the profits & gains derived 
from resps.' electilcity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 
brought into charge to income tax siiflicient 
for the payment of inb'rest on the sums 
advanced, apart from any revenue deprived 
under any housing scheme : — IIM : as none 
of resps.’ profits & gains other than the 
receipts of the housing scheme contribut'd 
to the payment of the interest, & as resps. 
had an indemnity against loss on the scheme, 
resps. were liable to afreount for the amount 
of the deductions. — Dickson v. IJampstead 
Borough Council (1927), 91 .1. F. 116; 
43 T. L. R. 695 ; 26 L. G. K. 402 ; 11 Tax 
Cas. 691. 

Annotation : — Apprvd. Birmingham Corpn. v. T. 11. Comte., 
[1929] 2 K. B. 187. 

893b« .] — The Birmingham Corpn. undertook 

a Housing Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 35), &, under 
the provisions of sect. 7. the Local Govt. 
BoaM undertook to, & did refund to them, 
by means of an Exchequer subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the corpn. issued housing bonds, & 
when paying interest upon tliem they 
deducted income tax. They alleged that 
t^t interc^ was paid out of their general 


borough fund, which was used in financing 
their markets, gas, electricity, tramways & 
other undertakings, cV; that as the incoirte in 
respect of that fund & those undertakings had 
already been brought into charge for income 
tax purposes, they wore entitled to retain the 
amounts deducted : — Held : as the corpn. had 
an indemnity against lop on the housing 
scheme the interest so paid could not be re- 
garded as a general payment out of profits 
brt^ught into charge, & the corpn. must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Scheds. 
— Birmingham Corpn. v, Ini-and Revenue 
Comrs., [1929] 2 K. B. 187 ; 98 L. J. K. B. 498 ; 
141 L. T. 839 ; 93 J. P. 216 ; 46 T. L. R. 
463 ; 27 L. G. R. 651, 0. A.; afffl, [1930] 
A. C. 307 ; 99 L. J. K. B. 299 ; 142 L. T. 
633; 04 J. P. 123; 46 T. L. R. 202; 28 
L. G. R. 201 ; 15 Tax Ciis. 172, H. L. 

394. Add. Annotations : — Apld. Birmingham 
Coiqm. V. I. R. Oomrs., [1920] 2 K. B. 187. 
Refd. Sterling Trust v. I. R. Comrs., I. 11. 
Comrs. V. Sterling Trust (1926), 12 Tax Cas. 
808; LuipaiU'd’s Vlei Estate & Gold Mining 
(k). V. 1. R. Oonirs. (1930 99 L. J. 1C. B. 330. 


394a. .]— The j)r()fit8of the Metropolitan 

Water Board were assessable under 1918 Act, 
Schedule A., No. 111., r. 3, by referemee to 
the profits of tlie year preceding the year of 
lissessment. The eccounts of tlie Board for 
the year ending Mar. 31, 1922, showed a loss, 
& no assessment was m;uio for the yc^ar 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stocjk, 
& debentures, deducting retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of tlu; tax so deducted, the 
Board conti rnhjd that the intt^rest jiaid for 
the y(5ar 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
ilules applicable Uy all Hchedules, r. 19, & 
was in fact paid out of the jiruilts for 1 922 -23, 
A that, altliough the income tax for 1922-23 
wa.s to he measured by th<^ profits of tlie pre- 
ceding year, the prufits for 1922 - 23 had been 
brought into charge, rule 21 did not apply : 
— Held : as the Board had been assessiid at 
zero under Selu^dule A for 1922-23, the 
interest had not been paid out of profits 
brougiit into charge, thci Crown was 
entitled U) succeed.— A.-G. v. Mr/ntoroLiTAN 
Water Board. [1928] 1 K. B. 833; 97 
L. J. K. B. 214 ; 138 L. T. 316; 44 T. L. K. 
135 ; 72 8ol. Jo. 30 ; 13 Tax (;as. 294, C. A. 

Annotatiioifl SaliMlniry Hcmiho 

I.. .1. K. 0. 722. Apld. Jjiiiintnrd'H Vlei hnlute Sc (;*eJa 
MiulngCo. V. 1. It. ComiH., {lJ>3<ij 1 K. It. ."*93. 

897. Add. Anno/alions : —Consd. Bt<;rliug T'rust 
V. I. R. Comrs., I. It. Comrs. v. Stirling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
V. Ilampstead B. C. (1927), 91 J. P. 140. 
Consd. A,-G. v. Metropolitan Water Board, 
[1928] 1 K, B. 833. Refd. Birmingham Corpn. 
V. I. It. Comrs., [1930] A. C. 307 ; 1. it. Comrs. 
V. Dalgety tic Co., [1930] 1 K. B. 1 ; Luii)aard’s 
Vlei KstaU^ Gold MiningCo. v. I. R. Comrs., 
[1030] 1 K. B. 593, 

41011, Debentures.] — A co. issued dt.*ben- 

tures, stating in the prospectus that tiie 
inG*rest therc.*on would be payable “ free of 
English income tax.” The debentures them- 
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selves* the trust deeds by which they were 
secured, provided for payment of interest 
^ at 5^ per cent, per annum “ free of Bnglish 
income tax/* & the co. imdertook* in addition 
to the interest, to pay or idemnify the owner 
of each coupon against the English income 
tax on the interest to which the coupon re< 
lated — H eld : the contract was void , as regards 
the stipulation for payment of interest fi^ee 
of income tax. — South Amreigak Stores 
(Gath dc. Chaves), I/td. v. Inland Revenue 
OoBiBS. (1026), 12 Tax Oas. 005. 

485* Add* Annotaiione : — Consd* 1. R. Comrs. v, 
Pakenham, I. K. Oomrs. v. Longford (1027), 
96 L. J, K. B. 882 ; Archer-Shee v. Garland, 
[1031] A. a 212. Held. Baker v. Archer- 
Shee, [1927J A. C. 844. 

427. Add, Annotation: — N.F. Manton’s Trustees 
V. Steele, Steele v. Manton’s Trustees (1027), 
11 Tax Cas 649. 

428a. Securities In control of foreign custodian 

of enemy property — Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal — 
When interest accrues.] — Before the war one 
K., who was a naturalised British subject 
ordinarily resident in the United Kingdom*, 
deposit>ed certain securities, stocks, & shares 
with a bank, in Germany for safe custody, & 
the bank collected the interest ds dividends 
dc put them to the credit of R.’s account. 
From the outbreak of war in 1914 K. ceased 
to operate the account & he died in 1016. 
The bank, however, continued to credit the 
account with the interest & dividends until 
1917, when the German Govt, apxuantcd a 
custodian to take over &> administer enemies’ 
property in Germany, & the bank then paid 
the interest & dividends to the custodian. 
K/s last surviving exor. died in 1 921, &. resps., 
the exors. of such survivor, recovered the 
interest & dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Resps. were assessed ti> 
income tax in respect of these sums for the 
years 1922-23 to 1926-27 under Cases ^V^ 
& V. of Hched. D. on the ground that they 
were income arising t<i resps. in those years 
as they accrued only when received under the 
decree of the Tribunal : — Held : the dividends 
& interest accrued in the yeai*s when they 
Wei'S paid into the bank, &> it was now too 
late U) make assessments in respect of the 
yearn before K.’s death, & as to the years 
after his death assessments could be made 
only BO far as the assessments were in time, 
A the further sum paid as interest thereon 
under the decree of the Tribunal was not 
income but W'as compensation comparable 
to damages for detention of a chattel & there- 
foi'e was not assessable to income tax. — 
Simpson v, Maurice’s Exors. (1929), ,46 
T. L. R. 681 ; 14 Tax Cixs. 580, C. A. 

428b. & Interest thereon— Whether 

interest income.] — S impson v. Maurice’s 
Bxohs., No. 428a, ante* 

430. Add* Annotaiions : — Apld. Mantoxi*e Trustees 
V* Steele, Steele v* Manton’s Trustees (1927), 
1 1 Tax Cas. 649. Consd. Fry v. Burma Corpn., 
[1930] A. 0. 321. Refd. I. R. Comrs. v. 
Blackwell (1025), 134 L. T. 372 ; Baker v. 


Archer-Sheo, [10271 A. O. 844 } I. R. Oomrs. 
V. Pakenham, I. R. CV>mrfl. t). Longford (1927), 
06 L« J. K. B. 882'; Hamilton v* I. R« Oomrs. 
(1931), 171 L. T. Jo. 457. 

430a. Foreign agreement for repayment by 

foreign company of loan with interest — Not a 
security.] — Manton’s (Lord) Trustees v* 
STBETJ3, Steele v. Manton’s (Lord) Trus- 
tees (1027), 11 Tax Oas. 540, 0. A. 

480b. — — Company making Investment^ on real 
estate abroad.] — co. Incoi^orated in the 
United Kingdom, A carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
£l8ypt, was assessed to income tax until 
Apr. 1, 1022, under Schedule D., Case 1., 
upon the profits of the co.’s business. As 
from Apr. 1, 1022, the entire control of the 
business was removed to Egypt. The trade 
of the CO. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rat^ of 
interest varying from 6 to 8^ per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, A if it could not bo sold immediately, 
the co. would go into possession : — Held : 
as from Apr. 1, 19*22, the co., though it 
carried on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of income arising from 
seciuities in a place out of the United 
Kingdom, A was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
There was no evidence upon which the comrs. 
could find, as they hod, that the taking of 
securities for the loans advanced was only 
“ an incident ” in such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. A CEise V. the Ci*o\vn had an 
option to tax the co. under either case. — 
Butt.er V* Mortgage Co. op Egypt, Ijtd. 
(1928), 130 L. T. 29 ; 13 Tax Cas. 803, C. A. 

431. Add* Annotation : — Refd. Ormond Invest- 
ment Co. V* Betts, [1028] A. 0. 143. 

483. Add* Annotatiom : — As fo (1) Consd, Pry v* 
Burma Corpn., [1930] A. C. 321. Refd. 
Whitney v. 1. R. Comrs., [1026] A. C. 37 ; 
Archer-Shee v* Baker (1927), 11 Tax Cas. 
749 ; I. R. Comrs. v, Pakenham, 1. 11. Comrs. 
t7. Longford (1927), 96 L. J. K. B. 882 ; Proc- 
tor V. Ryall, Ryall v. Proctor (1928), 14 Tax 
Oas. 204. As to (2) Expld. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 608. Generally^ 
Refd. Ijeeming v* Jones (1029), 141 L. T. 472 ; 
Diggines v* Foi'estal l^nd. Timber A Railways 
Co., Ltd. (1930), 142 L. T. 600 ; I. R. Oomrs. 
V* Dalgety A Co., [1930] A. C. 627 ; Spiers v* 
Mackinnon (1929), 14 Tax Cas. 3(^6. 

437. Add* Annotation: — As to (1) Retd. Ormond 
Investment Co. v* Betts, [1927] 2 K. B. 826. 

441. Add* Annotations : — Apld. Sutton r. I. R. 
Comrs. (1929), 45 T. L. E. 826. Oonsd. 
A.-G. V. FarreU (1930), 09 L. J. K. B. 606. 
DIstd. Stedeford r. Beloe (1031), 47 T. L. R. 
408. Refd. ToUemache v. I. B. Oomrs. (1926), 
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Q i« liemitUince under 

foreign decree of divorctA — Held : 
annual remlttanoeft received by a 


woman in Sdotland from her div<»oed 
husband in Sweden, under a Swedish 
decree of divorce, fell to be taxed under 
Case V. in respect that ** poasesMons ** 
included not only oorpofeeJ poaeos^ons 
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but also incorporeal poesessionfl. — 

IKLAND RRVKNUS GOMBS. V* ANDKII- 

8. a Sii ! la Tax Cas. 


STBOU, [1928] 
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96 L. J» K. B. 766 ; I. R. Comrs. v, PakGn- 
hBxai I. B. Comrs. v, Longford (1927), 96 
L. J. K. B. 882 ; Garland v. Archer-Shee 
(1930), 142 L. T. 443. 

441a« Application of American 

law.] — Testator, a subject of the United 
States, directed that his residuary estate 
should be held upon trust to dispose of the 
income thereof to the use of his daughter, 
now the wife of applt., during her life. 
Testator’s residuary estate consisted wholly 
of foreign securities & foreign stocks & 
shares, & the existing trustees were an 
American trust co. Applt. appealed against 
assessments to income tax made upon him in 
respect of his wife’s incfuno ai'ising from the 
will under Case IV. Sc Case V., r. 1, as being 
income arising from foreign securities, steicks 
&; shares, & chargeable to tax, whether 
received in the United Kingdom or not, & 
claimed, that, by reason of tlie interposition 
of the title of the trustees, it should bo 
assessed under (^ase V., r. 2, as Ix^ing a foreign 
possession other than stocks shares Sc 
chargeable only to the extent to which it 
was remitted to the United Kingdom. The 
assessments v^rere ultimately \iplield by the 
House of Lords upon the assumption that the 
American law was the same as the law of 
England. Upon an appeal by applt. against 
further assessments to income tax made upon 
him in respect of the same income for the 
three succetHling years, export evidence was 
adduced as to the law of the United States to 
the effect that under that law the wife had. 
no estate or interest in the securities, stocks 
or shares, but that her sole riglit was to 
compel the trustees to discharge C’a ir duties 
under the will : — Held : as the result of this 
evidence, the income in question was a*sess- 
able under Cose V., r. 2 . — Ak( v. 
Garland, [1931] A. C. 212 ; 100 L. J. K. H. 
170 ; 144 L. T. 508 ; 47 T. L. Jl. 171 ; huI) 
nom. Garland v. AucHER-yiiKK, 15 Tax (Jas. 
*693, H. L. 

442. For the existing paragraph sabstitute the 
following paragraph : — 

] - Testator, a citizen of 

the United States left the residue of Ids 
property in trust for his daugliter during 
her life. The trustees, who had full power 
over the investment of the trust fuiui, 
were a oo. constituted under the law of 
the State of New York & resident therrdn. 
The trust fund consisted of foreign govt, 
securities, foreign stocks & shares, tS: other 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a • 
bsjik in New York. No part of the income 
was remitted to the United Kingdom. Hasp. , 
the husband of testator’s daughter & resident 
in the United Kingdom, was assessed under 
Bebedule D., Case IV., in the full amount 


of the income of the trust :-^Held : (1) the 
daughter was speclflcally entitled under the 
will in equity during her life to the interest 
it dividends of the securities, stocks, & shares 
compHsed in the trust fund, Sc her husband 
was assesstible under C'ase 1 V., r. 1 , Case V., 
r. 1, to income tax in respect thereof, except 
such, if any, as were shown to be “ foreign 
possessions other than strocks, shares Sc 
rents,” whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should be remitted 
to the comrs. to stat<» which of the items of 
the trust fund were (a) “securities” within 
Case IV., r. 1, {b) “ stocks, shares or rents ” 
within Case V., r. 1, & (c) “ possessions out 
of the United Kingdom other than, stocks, 
shares or rents ” within Gase V-, r. 2. — 
Baker ik Arcuer-Suee, [1927] A. 0. 844 ; 
90 L. J. K. B. 803; 137 Ii.,T. 702 ; 43 
T. I>. R. 758 ; 71 Hoi .fo. 727, IL L. ; revftf/. 
8, C. 8ub nom, Suee v. Baker, [1927] 1 K. B. 
109; sii5 nom. Aikuikh-Hiiek v. Baker, 11 
Tax Gas. 749 ; suhnequeni proveedinqs (1928), 
15 Tax Gas. 1, G. A. 

Expld. Uarlntul v. Archor-Sheo (1030), IPi 
L. T. Apid. Ar(li('r-sli,‘(. v. narlaiul. [I!):ni A. (f. 

, 212 . Refd. Walktu <•. Iloasinl (1H27), 13H L. T. 307. 

444a. Includes interest paid under 

foreign agreement for repayment by foreign 
company of loan with interest.]— M anton’h 
(Lord) ’I'RrsTEEK v. Speei.e, Sm’eei.e v, 
Manton’h (Lord) Trdsteeh (1927), 11 Tax 
Gas. 549, O. A. 

445. Add. Annotaiwm : -- DIstd. Fry v. Burma 
Oorpn., [1930] A. G. 321. Conscl. Loitch v. 
Emmoit, 1 1 029] 2 K. B. 230. Refd. l^:gyptian 
Delta Land Sc Investnuuit (k). v, 'I'odd, [1929] 
A. O. 1 ; Hamilton v, 1. B. Gt>mrH. (1031), 
171 h. T. .To. 4r>7, Mentd. Baelz v. I’ublic. 
Trustee, [1920] (.7h. 803. 

446a. Advance on account of 

salary paid Into banking account In United 
Kingdom.) — Fleminu v. Wilkinson, No, 
131a, ante. 

446b. Sales agent for foreign countries 

of manufacturers In United Kingdom.] - 

Spiers v. Mackinnon, No. 13 If, ante. 

450. Afifi. (HlatiofiJi : L. J, K. B. 394; 10 

Tax Gas. 203, 11. L. 

Add, AnnolaUotm : Apld. Grainger v. Max- 
well, [1920] 1 K. B. 430. Consd. DigginoH v. 
FoNiHtal Land, Timber Sc Jiailways Go., 
[1931] A. G. 380. Refd. 1. li. Gornrs. v. 
DrysiJale Truhtees (1928), 13 ’Tax Gas. .505; 
Garland v, Archer-Shoe (1930), 142 L. T. 
443. 

450. After this case add 

.] — SeCt now, Finance Act, 1926 

(c. 22), B. 22. 

450a. Foreign holdings aggregated.] By r. 1 

of the Rules applicable* te (Jose V. of Sched. D 
of 1918 Act : “ The tax in respect of income 
arising' from stocks, shares or rents in any 


Lricorrifi! from that wonrcc to be ttflaossed : 
— llflri : each foreign i)OH»eHKioD riMist 
bo treated ^leparatelv In ilotormlrilngr 
wbetber or not Uii!)nit.y oxIhIcmI for 
any year, 8c if In any year no Ineotne 
arojDc from a particmlar poHHOHHion, 
no tlabllity coubi exiet for that year 
In reupect of that poHeeHsloii.— 1 .vi.and 
Kbvtcxck CoMTiS. V . Dutsdalk’s 
Trusteus (1928), 13 Tax Cas. 

SOOT. 


450 I. AatteamrutrU — No incomt re- 
ceived during year of cutceesmetU — From 
one foreign posseiutinn — Karh foreign 
poMesgitm to be treated teparoiely.}— 
Heepe. ware intareatod as Hleepinff 
rtners In a drm. Sc as Bbareboldern 
a limited co., both of which carried 
OR buAlDese & were controlled in 
Australia. The company r^larly 
paid dividends. Sc reeps. were o a n e ss ed 
tor the rear 1023-S4 under rule 1 
of Oaso V. on the avengo of the 


amounts so arising In the three precod- i 
lug y<jar?. Uernlttances wore received | 
fniin the finii In e«<;h of the Um>o 
yejirs 1921-22 8r J«22 2.3. & t 

tho a verjige amount of these reuiittaucw's | 
forme* I tho basis of an a<l d Itiofial itsscsH • j 
ment on resps. for the bdUjwlnK year, 
1928-24, urmer rule 2 of Case V. In 
192.3-24, however, no remittance was 
received from the firm. 6c resps. con* 
tended that there vrae therefore no 


27 



Cases 450a— 467a. ENGiiiSH and Emfibe Digest Supflement. 


place out of the United Kingdom shall be 
computed on the full amount thereof on an 
average of the three preceding years, as 
directed in Case 1., whether the income has 
been or will be received in the United 
Kingdom or not ’* : — Held : the income on 
the full amount whereof the tax was to be 
computed meant the income arising from the 
class of foreign possessions consisting of 
stocks, shares or rents, & not the income 
arising from the separate items making up 
that class. 

An English co. holding shares in several 
foreign cos. claimed that for the purposes of 
assessment to income tax each holding 
should be treated as a separate source of 
income : — Held : the assessment for each 
year should be amved at by including the 
average amounts of the wliole of the di vidends 
arising .to the co. from foreign cos. in the 
three yeais of average. — D igoines v. 
Fohestal Land, Timber & Hailways Co., 
[1931] A. C. 380 ; 100 L. J. K. B. 146 ; 144 
L. T. 614 ; 16 Tax Cas. 030, H. L. 

AnnoUUitni Monlflcld v. Wallpaper Manufactui-crB, 

Ltd., II {Kill K. B. 14a. 

450b. Income received during less period thad 

throe years.] — An investment co. received 
during the first year of its existence a 
dividend from fowngn shares & had no other 
income from fonjfgn poSs^.^ssions. In assess- 
ing the CO. to income tax under Case V. : — 
Held : (1) llules applicr iile t.o Cases I. II., 
r. 1 (2), liad no application to the receipt of 
dividends on fonugn securities, & the only 
iHilevant rule was the rule applicable to 
Casf) 1. ; (2) Finance Act, 1924 (c. 21), s. 20, 
which was founded upon an erroneous 
assumption as to the effect of Case V., r. 1, 
could not be refeiwd to for the purpose of 
interpix^ting tliat p^o^^8ion ; (3) the assess- 
ment for the first year should be nil, & for 
the second yc^ar one-third of the amount of 
the dividend. — Ormond Investment Co. v, 
Beits, [1928] A. C. 143 ; 97 L. J. K. B, 342 ; 
138 L. T. 000 ; 13 Tax Cas. 400, H. L. 

AmiotatUms : — Generally ^ COQsd. Fry v. Burma Corpn. (1929), 
98 L. J. K. B. 69.3. Befd. Curtis Brown. Ltd. v. .larvis, 
.larvis V. Curtis Brown. Ltd. (1929), 14 Tax Cas. 744. 

452a. .] — Leeming v, Jones, No. 114b, 

ante, 

453. Add, Annotations : — FoUd. I^yons v. Cowcher 
(1920), 10 Tax (Jas. 438. Apprvd. Martin v, 
Ijowry, Martin v, 1. H. Comrs. (1920), 43 
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470 I. Kremplitm of chariticH - Clutril- 
able pnrptiseaA — By tlio law of ScoUand 
a trxist for “ churitablo or bciiovolont ” 
pun>o»es la a trust for “ charitable ’* 
purposes alone, & is a trust for “ obarit* 
able purposes only within 1918 Act. — 
Jackson’s Tritstkics v, lNL.\Nn 
Kkvknijk, ri»26J S. C. 579 ; 10 Tax 
Cas. 460.-— SCOT. 

470 ii. SUmtiiaiino iniereJd 

in musit .] — Iniand liEVENUR Comrs. 
V . Glasgow Musical Festival 
AssocN^ 119261 S. O. 920; 11 Tax 
Cas. 154.— SCOT. 

470 lii. Supplving 

— An assoon. was fonnoa for the pur- 
poKo of Improvlnfir & extending nursing 
laoilities In a county. Tho membe^rs 
were divided Into tiiroo classes accord- 
lug to income, the largest class con- 
sisting of persons in comparatively 
poor oircumetanoos. An annual 
membership foe was obanred, varying, 
according to the class, from 2«. 6o. 
to 1 Os. 6d. per annum. The fees 
oharged lor the servioea of a nurse, or 


T. L. K. 116 ; Leeming v. Jones (1029), 141 
L. T. 472. Consd. Jones v, Leeming, [1030] 
A. 0. 416. 

457a. Director's commission on 

underwriting shares.] — Applt., a co. director, 
received commission fi*om a syndicate for 
underwriting shares in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1919-20 in respect of the com- 
mission. He was not concerned in any other 
underwriting transaction in 1919, 1920 &; 
1921 : — Held : the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of such commission. — Lyons 
V. Cowcher (1926), 10 Tax Cas. 438. 

450a. Assignment of option.] — Leeming v, 

Jones, No. 1 14b, ante, 

460a. Purchase & sale of properties by 

builder.] — Applt. was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a CO. carrying on the business of a builder 
& contractor. During the years 1920 to 
1924 he bought on his own account some 
seven properties, of which he sold four 
during the period, & still owned the remainder 
in 1920 : — Held : the profits, if any, wore not 
assessable under Case VI. of Schedule D., 
& the case should be remitted to the Special 
Comrs. to consider whether the transactions 
in qncjstion constituted a trade assessable 
under Case I. — Pkarn v. Miller (1927), 11 
Tax Cas. 610. 

AnnotatiovH : — Apprvd. Lonining v. .Tones (1929), 141 L. T. 

472. Befd, Jones Leoming, [1930] A. 0. 41.1 

462. Add. Annotations : — Consd. Ijeeraing v, Jones 
(1029), 141 L. T. 472. Dlstd. Fry v. Salis- 
bury House Estate, litd., Jones v. City of 
London Real I'roperty Co., [1930] A. C, 432. 
Reid. Brighton College v, Marriott, 11926] 
A. 0. 192 ; Iluxham v, Johnson (1926), 
136 L. T. 410; Martin v. L)wry, Martin v, 
I. R. Comrs., 1 1926] 1 K. B. 660. 

467a. Tax on gross amount of dividend.] — 

R. 20 of All Schedules Rules to Income Tax 
Act, 1918, provides that the profits or gains 
to be charged on a co. shall be computed in 
accordance with the provisions of the Act on 
“ the full amount of the same before any 
dividend thereof is made ” & that the co, 
“ paying such dividend shall be entitled to 
deduct the tax appropriate thereto *’ : — 
Held: by “ the tax appropriate thereto” 


far admission to the assoon.’s hospital, 
varlod from sums which, la the case 
of the poorest olikss, wore coDBldombly 
l>olow the cost of the servloes rendered, 
to sums which, in the cewe of the 
w'oalthlest ola^, were reasonably 
equivalent to such cost. Nursing 
faeilitios, when not required for 
members, w ore granted to non-members 
at increased rates. Funds wore held 
by the assocn. which had been raised 
by public subeorlptlon, & the hospital 
bud been ocquiretl with funds similarly 
raised. In respect of special charit- 
able donations, necessitous coses from 
certain parishes received the servloes 
of a nurse gratuitously \~s-Ueld : the 
asRocn. was established for ** charitable 
purposes only.” — Inland Revenue 
Comrs. v. Peeblesshire Nursing 
A 880 CN.. 119271 S. O. 316 ; 11 Tax Cas. 
,335.— BC30T. 

470 iv. Promotion of tem- 

perance ,] — Testator expressed his desire 
that the leading of a sober life lulfi^t 
be made more easy for the inhabitants 
of F., Sc with that objeot conveyed half 
of the residue of his estate to trustees 
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for the purpose of providing F. with a 
temperance public-house. His trus- 
tees spent part of the funds in estab- 
ILshlng a tomperonoe hotel, containing 
a middle-class cafe & a cheap working- 
class cafe, free reading & recreation- 
rooms, & bedrooms. Sc a leoture-hall, 
which could be hired at moderate 
Ogures. Their policy was to maxe the 
hotel pay its way without earning 
prohts, & the balance of the trust funds 
was invested & the iqterest was ubcmI 
to make good on annual deficit on the 
working of the hotel : — Hdd : the 
interest fonned part of the Income of a 
trust established for ” charitable pur- 
poses only,” Sc was ” applied to charit- 
able purposes only.” — Ini.and 
Revenue Combs, v, Falkirk Tem- 
perance Cafe Trust, li»27) S. -C. 
261 ; 11 Tax 353.— SCOT. 

470 V. Improeemont of 

spiritual, inieOeetual, social <£* physical 
condiiion of young men.] — Young 
Men’s t4:}HRi8TiAN Assocn. of ^Iel- 
BouRNB i». Federal Oomb. op Taxa- 
tion (1926), 37 C. L. K- 351 ; (19361 
ArgUB L, R. 97, — AUS. 
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was meant the tax at the standai*d rate on the 
gross amount of the dividend paid by the 
CO. & not a proportionate part of the tax 
paid by the co. in the year in which the 
dividend was paid in respect of its prolits or 
gains ; &, therefore, in making the return 
of his total income for the purpose of surtax 
the shareholder must include the gross 
amount of the dividend, & not the pro- 
portionate part of the total income on which 
the CO. had borne tax for the year of assess- 
ment in which the profits distributed were 
made, — Hamilton v. Inland Bkvenub 
COMRS., [1931] 2 K. B. 495 ; 100 L. J. K. B. 
693; 145 L. T. 303, C. A. 

471. Add. Citation : — 10 Tax Oas. 73. 

Add. Annotaiiona : — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. L. B. 
69 ; Institution of Civil Engineers v. I. R. 
Comrs. (1931), 47 T. L. R. 466. 

472a. Belief of members of medical 

association & dependants in necessitous cir- 
cumstances;] — Two societies whose funds 
were applied entirely to making grants f()r 
the relief of subscribing members or their 
de])endants i i necessitous circumstances; — 
Held : charities, & entitled to exemption from 
income tax.- Inland Revenuk Comes, v. 
Society for Relief of Widows & Orphans 
OF Medical Men, Inland Revenue Comrs. 
V. Medical Charitable Soctety for West 
Riding op Yorkshire (1926), 136 L. T. 60; 
42 T. L. B. 012 ; 70 Sol. Jo. 837; 11 Tax 
Cas. 1. 

472b. Temperance reform.] — A society 

whose main object was “ united action to 
secure legislative otlier te np^rjinco re- 
form ” ; — Held: not a body ut pcirsons 

established for charitable purposes ociy, 
its income, inasmuch as it was not applied 
to charitable purx)ose8 only, was not entith'd 
to exemption from income tax. — I nland 
Revenue ('Omrs. v. Tf.mperance (’ouncil 
OP C-HiiisTtAN Churches of England A: 
Wales (1926), 130 I^. T. 27 ; 42 T. E. R. 618 ; 
10 Tax Cas. 748, 

Annotation: — Dlstd. h'e Hood, 'iYuKice v. Hood 

(11)30), 113 L. T. G91. 

472c. Seaside boarding-house with re- 

duced charges.] — By a declaration of trust 
“ a home or place of residence ” was founded 
&> endowed, “ where persons rofiuiring tem- 
porary rest & change of air for the benelit of 
their health may obtain same.” About half 
the income of the home came from payments 
by visitors, who included convalescents, 
persons needing rest &> change, tfe holiday 
applicants ; — Held : since on the construction 
of the trust deed there wiis throughout an 


overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable x>u^’Poses only. — 
Inland Revenue ('omrs. v. Rohicrts Marine 
Mansions Trustees (1926), 43 T. L. R. 270; 
11 Tax Cas. 425. A. 

472d. Agricultural society.] — An agri- 

cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock & poultry & of 
machinery & apxrliances used in agi’ioulture, 
&. agricultural education & scientific research, 
they claimed exemption from income tax 
upon the dividends from their investments, 
on the gi’ound that they were a society 
established for cliaritable xmrposes only : — 
Held : there was evidence*, on which the 
S}>ecial Corni's. could find that the society 
was ostahlisluM] for cliaritable X)un>oses 
only. — iNLANt) Revenue (kiMRs. v. Yoric- 
sht’re Agricui.tubal Sor^ETY, [1928] 1 K. B. 
611 ; 97 h. J. K. B. 100; 138 L. T. 192; 44 
T. L. R. 59 ; 72 Sol. Jo. 68 ; 13 Tax Cas. 58, 
C. A. 

A nn ( tinii tni s : — Apld. (1 col 0^:1 AHHotm. V. I. U. (Tomm. 

(192S), 14 Thx (’as. 271. ReW. Midland Uoiintles Instltu- 
iioii of KnKlnccrH r. 1. II. Comrs. (1028), 14 Tax Cas, 28rj. 

472e. General Medical Council.) — Held: 

not a body established for cliaritable punioses 
only, t'fc not entillcd to cximiption from 
income tax on tlie income from its funds. — 
General Medh^al (;oun(’u. v. Inland 
Revenue CoMRH., BNfJLiRn Branch (kn7N(!rL 
OP General Medical CkujNruL v. Inj.and 
REVT3NUE Comrs. (1928), 97 L, J. K. B. 578; 
139 L. T. 225 ; 44 T. L. R. 439 ; 13 Tax 
Cas. 819, C. A. 

JnWf/LVm Refd. liistifutlon of Civil Kritflru'erB r. I. JL 
Comrs. (U)31). 47 ’J’. J.. IL 4(W;. 

472£. Simplified Spelling Society.] — 

The Simplified Spelling Society is not a body 
established for ” cliaritable ” purpo.se.s, is 
tlierefore not entitled to exemption from 
income tax under 1918 Act, s. 37 (1) (6). — 
Sir G. B. Hunm’er (19*22) “C” Trust, 
Tri7stbe8 V. Ini. AND Revenue Comrs. 
(1929), 45 T. E. R. 344 ; 73 Sol. Jo. 284 
11 Tax Cas. 427. 

473. Add. Annolaiiona : — Consd. Salisbury llfiusc 
Estate V. Fry (1929), 98 E. J. K. B. 722. 
Refd. Brighton College v. Marriott, |1926J 
A. C. 192. 

476a. Temperance reform.] — 1ni.and 

Revenue CgmRvS. v. Temperance Council 
OF Christian Churches of England 
Wales, No. 472b, ante. 


473 1 . '* Applied to charitable 

purpoaeJt only ** — Promotion of temper- 
anct .\ — Inland Kevbnub CJomrs. v. 
Falkirk T»MPEBANol^ Cafe Trust, 
No. 470 Iv. afUe.—SOOT. 

478 il. Stimulating intereat 

in Inland ItevENUE Combs. 

r. Olasoow Musical FPi^iTivAL 
Assocn.. (19261 S. 0. 920 ; 11 Tax Cas. 
154.— SCOT. 


473 lU. General Nursing 

Council.}— Held : .the duties per* 
formed by the Ckiuncil were, at least in 
part, carried out in the professional 
interosts of the registered nurses ; Sc, 
accordingly, the Council was not 
entitled to exemption from Income tax 
under Income Tax Act, 1918, a. 37 (1) 
(8), M a body establiabed for charitable 


purposes “ only,** — Okneiul NtTRsiNO 
OooxcTL FOR Scotland v. Inland 
Uevknuf. CJOMtw., [1929] B. C. 6G4 ; 
14 Tax Cos. G45.— SCOT. 

ct. Exemption, of pertton not ordinarily 
reMdeni in United Kingdom—- Holilcr of 
securities istmed free of tax.] — Held : 
the whole circumstances must bo wm- 
Bidereil, & the Hpccial Comrs. were 
cnfitlcd to find tliat appc,t. was 
ordinarily rcjsident In the United 
Kingdom.— U kid v. Inland Hevknue, 
1192C] S. C. 58fl.-~SCOT. 

gv, J — Held: the Special 

Comrs. wore eotitJed. on the facts f 
stated, to find that appit. was ordinarily i 
resident in the United Kingdom. — j 
Peel v. Inland Revenue Combs., > 


(1928] S. C. 205 ; 13 Tax Cos. 443.— 
SCOT. » 

•w. Whether preferred ahares ** hor- 
rov'eri capital *’ xolthin Income War Tax 
A(l, 1917. «. 3 (7/.).J— Dupurw PtMcnKH, 
Ltd. V. CuHTf3MH Sc Excthk Minister, 
119271 Exch. C. n. 207.— CAN. 

IX. Undfr fdahUortt aore.enunl with 
OmHxnmcrd — IJonMruHUm. of agreement . ) 
— Nova BcOTtA Stkf.l Sc. Coal Co,, 
LtF). V. Finance Sc (Rthtomh Ministeu, 
(19221 2 A. C. 17(t. r*. CAN. 

la. Onus of proof.] - - Tho onua of 
proving that or! income is exempt 
from taxation under the 7’axing Act, 
is upon the one claiming such exemp- 
tion. — Kennedy v. MiNiftTER of 
National Hkvenub, (1929] Ex; C. II. 
30.— OAK. 
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476b. Geologists* Assoolatioii.] — ^The 

Special Comrs. found that the main function 
of the Geologists* Assocn, was the combina- 
tion of members for scientific purposes & 
mutual improvement, that all &e benefits 
of the Assocn. were enjoyed primarily by the 
members, &, that although their studies tended 
indirectly to the promotion of education 
generally, the Assocn* was not a body of 
persons established for charitable purposes 
only, &> was therefore not entitled to exemp- 
tion : — Held : the question was one of fact, 
& that there were no grounds on which the 
Comrs.* decision could be disturbed. — Ge- 
ologists’ Association v. Inland Bbvbnub 
Combs. (1928), 14 Tax Cas. 271, 0. A. 

Jnm)taiitjnH - Midland OounticH InBtilutloii of 

r. j. K. Comm. (1928). 14 Tax Cua. 28/1. Refd. 

Jnidltiitloij of Civil EnifiiioorH v. 1. K. (jonirs. (1931), 

47 T. L. n. m\. 

476c. Institution of Mining Engineers.] — 

The Special Comrs. found tliat the Institution 
of Mining Engineers was an association of 
persons for their mutual improvement in 
technical & professional knowledge, the 
acquisition of which, although beneficial to 
the public at large, through the better 
management of coal mines, was of direct 
advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only 
was not entitled to exf ^nption from income 
tax : — Held : the Question was one of fact, 
& the Comrs. had evidence before them 
to support their conclusion. — Midland 
C ouN'i’iEs Institution of Engineers v. 
Inland Revenue Combs. (1928), 14 Tax 
Cas, 286, 0. A. 

476d. Institution of Civil Engineers.] — 

The Institution of Civil iOngineers is in law a 
cliarity & tliei'efoi'e is exempt from income 
tax. — Institution of Civil Engineers v. 
Inland Revenue Combs. (1931), 100 

L. .1. K. B. 706; 146 L, T, 563; 47 T. L. R. 
400, 0. A. 

476e. — Zionist Association.! — An assocn. 

incoi’poraied as a co. limited by guarantee 
Jiaii as its main object, as sifted in its 
nieuiorandum of assocn., “ to purchase, take 
on lease or to exchange or otherwise ac- 
quire any laud, forest^j, rights of possession & 
otlier rights, easements & other immovable 
property in . . . Palestine, Syria, or other 
part.s ()f Turkey in Asia & the Peninsula of 
Sinai for tVio j>urpose of settling Jews on such 
lands.” Then follow in the memorandum 
twenty-one spet:ified objects & powers which 
included power cultivate & improve any 
lands A: erect buildings thereon, to let any 
land of the co. to any Jews, to acquire, 
(Hmstriu)t manage tramways, railways, 
harbouj’s, doclls, hydraulic works, ttUegraphs, 
telephones, factories & workshops, & to 
purchase At sell, work Sc develop mines & 
mining rights, Sc to carry on the business of 
liiining Sc motallur^. All the twenty-one 
objects or powers Nvei'o stated to be subject 
to a proviso tliat they wei*e be exercised 
only ill such a way as shall in the opinion of 
the assocn. be conducive to the attainment 
of the said prirnai y object.” No part of the 
income of the assocn. was distributable by 
way of dividend, bonus or otherwise by way 
of profit to the members of the assocn., nor, 
in the event of a winding up, were the surptuB 


assets distributable among themt — Held: 
the assocn. was not ** a body of persons . . . 
established for charitable purposes only” 
within 1918 Act, s. 87 (1) (6), so as to be 
entitled to exemption from income tax in 
respect of consolidated stock owned by it 
Sc representing donations. The assocn. had 
widely philanthropic objects, but it fell 
within none of the four principal divisions 
into which charity was divided. — Keren 
Kayemeth Lb Jisboel, Ltd. v. Inland 
Revenue Combs., [1981] 2 K. B. 466 ; 100 
L. J. K. B. 696 ; 146 L. T. 320 ; 47 T. L. R. 
461. C. A. 

Compare Charities, No. 215a, ante. 

476f. Swedish Travel Association.] — 

Held : not a chaidty. — ^Anglo-Swedish 

Society v. Inland Revenue Combs. (1931), 
47 T. L. R. 296 ; 75 Sol. Jo. 232. 

477. Add, Annotaiion : — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611. 

480. Add. Annotation : — Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 833. 

483. Add. Annotations: — Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. I. H. Comrs. 
(1926), 43 T. L. R. 23. Consd. Daw v. I. R. 
Comrs., Duff-Dunbar v. 1. B. Comrs. (1928), 
14 Tax Cas. 58. Apld. I. R. Comrs. v. Smith, 
[1930] 1 K. B. 713. 

483a. .] — Testator devised his resi- 

duary estate on trust for applia., who were a 
society established for charitable purposes 
only Sc were entitled to exemption from 
income tax on t heir income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for apiilt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
so far as related to income received by the 
exors. before the date when the residue was 
ascertained : — Held : as the income when it 
was received was the income only of the 
exors. Sc the money paid to the charity was 
only a sum equal to the income payable to 
the charity as a matter of equitable book- 
keeping in due course of administration, 
applts. were not entitled to the repay- 
ment claimed. — Marie Celeste Samaritan 
Society op London Hospital v. Inland 
Revenue Combs. (1926), 48 T. L. R. 23; 11 
Tax Cas. 226. 

483b. Sums received under revocable disposi- 

tion — Effect of Finance Act, 1922 (c. 17), 

s. 20 (1 ).] — Inland Revenue Commissioners 
V. St. Luke Hostel Trustees, Registered, 
No. 576a, post. 

483c. Exemption of industrial societies — 1918 Act, 
8. 39 — ^Number of shares unlimited.] — Reap. 
Society, which was registered under Industrial 
Sc Provident Societies Act, 1893 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of its shares was not 
limited by its rules or practice. The Society 
was formed to carry on the business of 
(infer alia) manufacturers Sc dealers in butt^, 
cheese, milk Sc other dairy products. Admis- 
sion to membership was at the discretion of 
tlie committee & subject to taking up a 
qualifying number of shares ; further every 
membOT was bound by the S^ety’s rules to ' 
sell to the Society any milk pimuoed on 
any lands fanned by him ii required to do 
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BO. The number of shares held by any 
individu^ member was limited to 200. 
The majority of the members were dairy 
farmers, & milk dealers & consumers were 
not in pr&ctice admitted to membership. 
Approximately 98 per cent, of the Society’s 
saJes were made to non^members. The 
Grown contended that practically the whole 
of the Society’s sales were to non-members, 
& that the restriction of membership in 


general to persons willing to supply mUk 
to the Society & the exclusion of milk dealers 
constituted an effective limitation of shares. 
The General Oomrs. found in favour of the 
Society : — Held : the number of the Society’s 
shares was not limited within 1018 Act, 
s. 89 (4), either by its rules or practice, & 
it was entitled to the exemption. — ^B bnsted 
V, Midland Dairt Farmers, Ltd. Soc. 
(1928), 14 Tax Gas. 87. 


Part VI. — Schedule E 


484. Add. Citaliona :—Tev8d., [1927] A. C. 417 ; 99 
L. J. K. B. 623 ; 136 L. T. 770 ; 01 J. P. 75 ; 
43 T. L. II. 279 ; 71 Sol. Jo. 191 ; 26 L. G. U. 
123 ; 11 Tax Cas. 446. H. L. 

486. Add. Annotations: — Consd. Watson v. Rowles 
(1920), 96 L. .T. K. B. 959. Refd. Ingle v. 
Farrand, [1927] A. C. 417; Seymour v. Heed, 
[1927] A. 0. 554 ; Lysaght v. I. H. Comrs., 
[1928J A. G. 234 ; Rees Hotmbo Development 
Syndicate v, I. R. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1028), 13 
Tax Gas. 860 ; Motley v. Lawford & Co. 
(1928), 140 L. T. 125. 

489a. Foreign director of British company.] 

— ^Applt. in the first case was appointed 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
cos, on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of a German 
co., & had control over selling organisations 
in other European countries. Be w*9« thus 
responsible for the whole of the Britisii co. s 
Continental business, & his only remuri(n*a- 
tion was a fixed salary payable by the BritisVj 
co. plus commission on the co.’s pi*oflts from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
r^ort & advise the directors on questions 
affecting the Continental business. It was 
no part of lus duty to attend to the general 
business of the co. Applt. was assessed in 
respect of salary & commission for each year 
from 1920-21 to 1926-27 by the General 
Comrs. for the division in which the co.’s 
roistered office was situated ; — Held : ( 1 ) his 
office was an office within the United 
Kingdom ; (2) the General Comrs. had 

jurisdiction to assess for 1920-21 & 192 L 22 
as well as for later years. — Proctor v. 
Ryall, Ryall V. Proctor (1928), 14 Tax 
Cas. 204. 

490. Add. Annotations : — As to (1) Dlstd. Henry v. 
Foster (A.), Henry v. Foster (J.) (1931), 115 
L. T. 226. Refd. Seymour v. Reed, [1927] 
A. C. 664 ; Benyon v. Thorpe (1928), 97 L. J. 
K. B. 706. 

492. Add. Annotations : — Apld. Seymour v. Heed, 
[1927] A. C. 554. Retd. Slaney v. Starkey, 


[1931] 2 K. B. 148 ; Stedeford Beloo (1931), 
47 T. L. R. 408. 

493. Add. Annotations : — Dlstd. Reed v, Seymour 
(1927), 11 Tax Cas. 025. Rofd. Slaney v. 
Starkey, [1931] 2 K. B. 148. 

494. Add. Annotation : — Consd. Reed v. Seymour 
(1927), 11 Tax Cas. 626. 

495. Add. Ayinotations : — Consd. Seymour v. Reed, 
(1927] A. 0. 654. Refd. Hartland v. Diggines, 
[1926] A. (?. 289 ; Slaney v. SWkoy, [1931] 
2 K. B. 148. 

495a. Whitsuntide offerings to curate.] — 

A voluntary colledion Avas Liken in church 
at Wliitsiiniido for the bcmc^fit of the assistant 
stipendiary curate ruicnsed by the Bishop to 
that church. C'oniiibutions were! solicited 
by the Vicar in t.l>e porish magazine on the 
ground of the curat-e's “ devoL^d earnest 
ministry anjongst u» ” :~—TIeld : ti»e jissistant 
stipendiary curate was tho holder of an office 
or emplo 5 Tmmt of proiit witliin Sehed. 10 of 
1918 Act, iSc the Whitsuntide offerings wore 
chargeable to incornt* tax. as emoluments of 
his office under Sched. 10. r. 1, of 1918 Act. — 
Slaney v. Statikey (Rev. E. S.), (1931) 2 

K. B. 148 ; 100 L. J. K. B. 341 ; 146 L. T. 
463 ; 47 T. L. R. 323 ; 75 Sol. Jo. 247. 

4968. Gift to directors of company.] — 

Held : the payment, although called a gift, 
was extra remuneration paid to the directors, 
& was assessable to income tax. — R adolipfe 
V. Holt (1927), 11 Tax Gas. 621. 

496b. After retirement.] — It was 

the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement, Resp. had been managing 
director of the co., &; after his retirement the 
directors made him a voluntary allowance 
annually. They 8ubsec|ueTitly stopped this 
annual allowance & paid resp. a lump sum 
as a gift in lieu thereof : — Held ; the allow- 
ances could not be regarded as supplcraentap^ 
sala^. They were not “ a profit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him. — Benyon v. Thorpe (1928) 97 

L. J. K. B. 705 ; 44 T. L. R. 610 ; 72 Sol. Jo. 
463 ; 14 Tax Cas. 1. 


Annotation : — RoM. Stedoford v. BoUm) (1 93 J ), 47 T. L. II. 408. 


PART VI. SECT. 1, SUMECT. 1. 

g i, ,j — KotwtiluitandiDg 

ilia proTfsioxia of aeot. 100 of South 
Africa Act, which proYides that the 
lamuuaratfon of judgee of the Supreme 
Ct. appointed after Union shall not 
be dinaJnislied during their oonttouanoe 
In office, a Judge (h the Supreme Ct. 


appointed after Union is not exempted 
from paving Income tax under Act 40 
of 1025 on the amount of bifi salary. — 
EfUCSS V. I.VLAKr liEVKNUK OOMKS., 
11920J App. D 280.— i. AF. 

PART VI. SECT. 1, 8UB-8E0T. 2. 

1 1 , of company Sharing in 
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pro fits.] — Beld : liable to income tax. 
—SEELEY ft Co, V. BnOWN, 110271 1 
W. W. K. 18.5 ; 37 B. C. H. 514.--CAN, 

I ii. Pap of locomotive engineer 

accfft^ing to miles run by loconutlivt ,] — 
Beld : not liable to taxation . — Be 
Assessment Act (1902), 9 B. O. li. 
209.->OAN. 
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496c. Headmaster’s pension.] — In Feb. 

1928, the hoardmaster of a school, by reason 
of ill-health, tendered his resignation, which 
was accepted, to take effect at the close of 
the term ending Apr. 2, 1928. On Mar. 21, 
1928, a meeting of the warden & council of 
the school was held at which a resolution was 
passed to grant to the retiring headmaster an 
immediate payment of £1,000 & an annual 
pension of £500. There was no scheme 
then in existence under which the head- 
master could have qualified for a pension, 
& no negotiations took place between the 
headmaster & tiie warden & council before 
the payment was made. The council had 
the right at any time to rescind the resolu- 
tion & to cease payment of the allowance ; — 
IJ eld : the allowance was not an annuity or 
pension chargeable to income tax under 
Hched. K of 1918 Act. — Stedeford v. Beloe, 
[HKU] 2 K. B. 010; 100 L. J. K. B. 496; 
145 L. T. 420 ; 47 T. L. R. 408 ; 76 Sol. Jo. 
800, C. A. 

497. Add. Annotation : — Dlstd. Jones v. Wright 
(1927), 44 T. L. B. 128. 

499. Add. Citations :~-affd. (1020), 05 L. J. K. B. 
050 ; 135 Jj. T. 014 ; 42 T. L. R. 691 ; 70 
Sol. .To. 700 ; 11 Tax Oas. 171, 0. A. 

500. Add, Citation : — 10 Tax Oas. 000. 

501. For “ (1020), 101 L. T. Jo. 235 ” read “ No. 
510, post.*' 

601a. Applied in payment for shares.] — 

Applt., the chairman & managing director of 
a CO. in which he hold shaitis, agreed that he 
would take u^^ ad<Uiioual shares in the co., 
in paynii'iit for which sums due by the co. 
to him by way of reniuneralJon wtrre to bo 
applied : — Held : applt. was assessable to 
income tax under Sclujdule E. in respect of 
the remuneration, rjotwithstan<ling that it 
had bijcn applied in pajmiont for sliares. — 
rAiiKEii V, C/RAPMAN (1028), 138 L. T. 729; 
13 Tax Cas. 077, C. A. 

601b. Compensation for loss of ofUce.] — 

The arts, of assuen. of the D. co. fixed the 
t-enure of office of directors & their remunera- 
tion. Art. 100 provided that “ in the event 
of any director dying or resigning his office 
. . . the CO. shall pay to him or his repre- 
sentatives by way of compensation for the 
loss of office ” a sum equal to the remimera- 
tion received by him in his last five years of 
office by way of director’s fees. The re- 
muneration to which a director was entitled 
was payable free of income tax. The sums 
paid under art. 109 to the three resps. were 
assessed to income tax under Sched. E of 
Income Tax Act, 1918: — Held: payments 
made under art. 109 to directors were not in 
the nature of fortuitous payments but in 
respect of services rendered as directors, 
there being a direct relation between the 
holding of the office of director & the right to 
payment of the sums, the co. contracted 
by the arts, of a4S6ocn. to make such pay- 
ments as part of the remuneration of direclors. 
The sum payable was a profit from the hold- 
ing of the office of director the payment of 
which could have been enforced by action. — 
Henry v, Foster (A.), Henry v. Poster 


(J.), Hunter v. Dewhurst (1031), 145 E. T. 
225, C. A. 

502. Add CifafioTw;— [1927] 1 K. B. 90; 95 

L. J. K. B. 796, 135 L. T. 2&9; 42 T. L. R. 
614; 70 Sol. Jo. 707; 11 Tax Cas. 626, C.A.; 
revsd, sub nom, Seymour v. Reed, [1927] 
A. C. 554; 96 L. J. K. B. 839; 137 L. T. 
312 ; 43 T. L. R. 684 ; 71 Sol. Jo. 488, H. L. 
Add. Annotatiom: — Consd. Davis v, Harrison 
(1927), 11 Tax Cas. 707. Retd. Slaney v. 
Starkey, [1931] 2 K. B. 148. 

602a. Accrued beneQt — Professional foot- 

baller.] — Resp. was employed to jilay foot- 
ball for a club in return for payment, &, on 
his being transferred in accordance witli the 
rules of the XA:>otball Assocn. to anotlier 
club, he was given by the first-named club 
a sum as accrued benefit : — Held : the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration fur services, & was assessable 
to income tax. — Davis v. Harrison (1927), 
90 L. J. K. B. 818 ; 137 L. T. 324 ; 43 
T. L. R. 623 ; 11 Tax Cas. 707. 

502b. Actress.] — Davies v. Braithwatte, 

No. 312a, ante, 

504. Add, Annotations: — Dlstd. Dauncey v, Hew- 
lett (1020), 135 L. T. 279. Consd. Davies v. 
Harrison (1927), 90 L. J. K. B. 848. Refd. 
Boithwick t). Nobler (1027), 1 1 Tax Cas. 261. 

604a. Additional remuneration of company 

director.] — Dauncey v. Howuett, No. 510, 
post. 

505. Add. Anrwiation : — Refd. Machon v, Mc- 
Ijoughlin (1020), 11 Tax Oas. 83. 

506. Add. Citations .*—95 L. J. K. B. 392 ; 10 
Tax Cas. 247. 

Add. Annotation : — Refd. Michelham’s Tms- 
tees V. I. R. Comrs., Michclham (Lady), 
Exors. V. I. R. Conn'S. (1930), 144 L. T. 103. 

507. Add, Annotaliorw : — Consd. Sutton v. I. R. 
Comrs. (1920), 14 Tax Cas. 002. Refd. 
Machon v. McLoughlin (1920), 11 Tax Cas. 
83. 

507a. S. P. Machon v. McLoughlin (1926), 11 
Tax Cas. 83, C. A. 

510. For the existing paragraph substitute the 
following paragraph : — 

Additional remuneration of com- 
pany director.] — Resp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessment 
the CO. in general meeting resolved that the 
directc»rs be paid by way of additional re- 
muneration for their services such a sum as 
after the pi*© vision of income tax would 
entitle them to receive the fui’thcr sum of 
£26,000 free of tax ; — Held : resp.’s share of 
such additional remuneration not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1918 
(c. 40), Schedule K., rr. 1 A; 5. — Dauncey v. 
Howxett (1920), 135 L. T. 279 ; 10 Tax 
Cas. 454. 

514, Add. Annotation : — Refd. Hartiand v. Dig- 
gines, [1920] A. C. 289. 


PART VI. SECT. 2. 

608 !. Basis of — fPAm; 

resp. was employed as solr. to a board : 


— Held : be was chargeable to income 
tax for the year of aesosament In respect 
of a sum for fees, notwithsta n di ng 
that the bills of oo^ which included 
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such sum were not taxed or paid 
within the year of assessment. — 
M'Kjcown V, Rob, (19281 I. R, 195. — 
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618. Add* Annotation : — ^Expld. Proctor v. Ryall, 
Byall V, Proctor (1928), 14 Tax Cas. 204. 

618a. Company director — Registered office.] — 

Proctoe V. Ryal-L, Ryall v, Proci’or, 

No. 489a, ante* 

519. Add. Citation : — 10 Tax Cas. 118. 

Add. Annotation : — Apld. Nolder v. Walters 
(1930), 16 Tax Cas. 380. 

526a. .]— Machon v. McLoughlin, 

11 Tax Cas. 83, C. A. 


627a. Cost of motor-oar & telephone — Air 

pilot.] — Held : an air pilot could not deduct 
for tlie purposes of inctune tax any part of 
the cost of a motor-car tfc a telephone, which 
were not used in the performance of his 
office, but only in preparing to perform it. — 
Noij^kr V. Waltisrs (1930), 40 T. L. R. 397 ; 
47 Sol. Jo. 337 ; 15 Tax Cas. 380. 

530. Add. Annotations : — Rcld. Machon v. Mc- 
Loiighlin (1920), 11 Tax Cas. 83; Reed v. 
Seymour (1927), 11 Tax Cas. 026. 


Part VII. — General Allowances, Exemptions and 

Abatements. 


639a. Personal allowance — In respect of wife — 
Whether earned income of wife included in 
husband’s total income.] — Thompson v. 
Bruce (1927), 11 Tax Cas. 007. 

540a. Child receiving Instruction at “ educa- 

tional establishment.’*] — A tenchor’s housii, 
where he givis to individual pupils private 
lessons directions h»r home stAidy Ac 
practice, is not an “ educational establisli- 
ment ” whore a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 A<‘t, 
8. 21 (l).---IlKASLIP V . Hasemer (1927), 138 
L. T. 207 ; 44 T, R. 112 ; 72 Sol. Jo. 31 ; 
13 Tax Ca.s. 212. 

540b. Earned income relief — How calculated.] — 

Applt. was employed as assistant secretary to 
a limitfid co. whose superannuation fund had 
been approved by the Comrs. of i*uand 
Revenue under 1921 Act, s. 32, & his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his salary assessable to income 
tax. In the assessment f)ne-sixth of the net 
amount was alhiwed as earned income relief, 
but applt. contended that one-sixth of his 
gross salary, before deducting the super- 
annuation contribution, should ho so allowed : 
— Held : earned income relief must be cal - 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
— Frame v. Fakrand (1928), 13 Tax Cas. 801. 


540c. - — - Applt. made, under deduction 

of income tax, certain annual payments 
W'hich were charged upon his total income. 
His income consist (‘d of a salary & umuirned 
income taxed at the source. 3'he charges 
cxcecdt'd the taxi'd income, lie claimed 
that in the as.sessinont of liis s/ilary for the 
year 1927-28 he was imtitled to an caruod 
income allowance of one-sixth of tlie whole 
amount of Ins salary. He was given an 
allowance of one-six ih of tlie amount of his 
salary remaining aU^ei* deducting from it the 
amount by which tlie cliargi^s I'xceeded the 
taxed income. 'I'lie ( Jeneral Comrs. rejected 
his apf)eal on tlie poiiit A appoah^d to tlie 
High C’t. : — Held : thr (earned income allow- 
ance was riglitly computed on th(^ amount of 
salary remaining afti'r deduction of the 
charges treatial as paid out of it.— Adams v. 
Muskior (1930), 16 Tax (’as. 413. 

645a. Whether vested or contingent interest.] 

— Kesp., wiio came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), H. 26, in ri‘sf>i*ct of tJie acmimulated 
income of a fund given to his parents by a 
relation in 1902 witli a lett»er, which, after 
referring to a gift for the henetit of resp.’s 
brothcis continufvj r “1 also hand you a 
stock receipt representing thii inve.strnent of 
£500 in Consols which, with the accruing 
dividends tliereon, will fall due to your 
youngest hoy (resp.) as ho attains the age of 


PART VII. SECT. 1. 

638 ii. Whether gross or net 

income, under will.] — Tfcld : applt. ’s 
income under her father’s will, for (he 
pnrpoBoe of a claim to repayment <jf 
Income tux in respect of iKtrsoual 
allowance, etc., was one-half only of 
the net income of the estate afn?r the 
deduction of oil prior ebarxee, Including 
the expcDHOfi or inanagoment of the 
trust. — Murray v. Inland Revenue 
Comrs. (1920), ll Tax Cas. 133.— 
SCOT. 

538 iii. .] — A beneficiary 

was entitled to incoine from (inter alia) 
two trusts, under one of which, after 
the expenses of the tnist were paid, 
he was entitled to a liferent allenarly 
of the whole residue of the estate ; & 
nnder the other, after the expenses 
of the trust were paid, to (1 ) an annual 
sum, & (2) subject to a tnmt for accu- 
mulation tor a particular purpose, the 
annual income of the estate during his 
life. The beneftciary. being a Uritish 
subject resident abroad, was entitled 
to certain relief from British income 
tax under Finance Act, 1920, s. 24 (1) : 


( --JleUl : In computing the ** amount of 
IiIk total InccMiie from all sonre^js ” hu' 
the purpose of this relief, the hcriellelary 
was not ontitloil t > Include, along with 
the actual Ru»n=^ rc-c-elvcd by him from 
the tPUKts, the management expimnci* 
of the trusts. — MAci’AHLAXK V. Inland 
T tEVENUK Comuh., fJ929J S. C. (Ct. of 
Bess.) 4. ’>3. — SCOT. 

539a i. PrrHonal alUncance — WhetJicr 
banhrvpt entitled -Vnrperiy in hands of 
trustee. ] - Held : during scqmjHtration 
the Ineoino from the sequestrated 
estate, which wa.s vested in the 
trustee, was the tntstee’s income & not 
the bkpt.’s, & that neither the trustee 
nor the hkpt. wjis entitled to claim the 
relief sought. — I nland Rkven dk 
C oMiw. V. Fleming (1928), 14 Tax 
Cas. 78.- SCOT. 

645 i. lietief in respect of income 
accumulated, under trust — For ItenefU 
of person “ contingently on his atUHn- 
ing some specified age *’ — Double con- 
(in</cney.}— Claims for repayment of 
tax refused, whore the contingency 
upon which the fund was held for the 
benefit of cialmants was not that 
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prescribed by 1918 Act, s. 25, hut was 
a doublt3 contingency, numoly, sur- 
vlvancc of their mother Jfc attainment 
of a spocified ago. -Inland Revenue 
Comrs. v. Bone, 1;i;;.27I H. 0. 098. - 
SCOT. 

« .1 Tir.LARD V. 

Oiivni. OF Taxich, fl928J N. Z. L. R. 
345.— N.Z. 

•m. Jtight to disromU — Taration Act, 
R. S. U. a., lUll (0. 222), B. lO.J 
— Oranry Conroli dated Mini.no, 
Smelting & Row-ait Co., Ltd. v. A.-U. 
roit Bkttibh Columuia, [1923] A. (>’. 
247 ; 92 L. J. P. C. 74 ; 128 L. T. 877, 
— CAN. 

sd. Mming comjtanu — lieconstrudifm 
— Right of shareJtnlders to dcductUtn in 
respeet of enlls jmid-Jtu'ome. I'ax 
Asscjisment Act. 19 15- 19 18, ss. 18 (J), 
53,j— J aquks t>. Federal Comk. of 
Taxatio.v (1921>. 34 C. L. R 328 ; 31 
Argus L. R. 61.--AUS. 

sf. Taxable income — “ Accruing db 
arising ** — Meaning of. \ — Ife.Ul : tlie 
words ** accrue & arise " when applied 
to Income are to be governed by the 
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twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out : — HM : reap, took a vested & 
not a contingent interest in tbe gift, & was 
not entitled to the relief conferi^ by the 
sect, in respect of the income of the fund 
which had been accumulated for his benefit. — 
Roberts v. Hanks (1926), 134 L. T. 764 ; 10 
Tax Cas. 851. 

646b. •l—The words “ for the benefit of ** 

in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary. — 
Dale v. Mitcalfe, [1928] 1 K. B. 883; 97 
L. J. K. B. 161 ; 188 L. T. 167 ; 44 T. L. R. 
21 ; 71 8oJ. Jo. 981 ; 13 Tax Cas. 41, 0. A. 

Annataiion : — Befd. Be Fulford, Fulford u. Hyelop, [1930] 
1 Ch. 71. 

646c, ,] — ^The words “ specified age ” in 1918 

Act, 8. 25, mean an ago expressed by a 
definite number of years, not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of t(3statiix, who has directed that a^a 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death.— 
White v, Whitcuer, [1928] 1 K. B. 463 ; 97 
L. J. K. B. 321 ; 138 L. T. 205 ; 44 T. L. R. 
113; 13 Tax Cas. 202. 

545d. Lunacy percentage*]— Under Lunacy Act, 
1890 (c. 6), & the Rules in Lunacy, 1892, 
the Grown is in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., a lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt., 
the committee of A., was assessed under 
Case HI. of Schod. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest arising in 1926-26 ; the remainder 
of the lunatic’s income was received under 
deduction of income tax. Applt. claimed that 
a deduction of £101, the lunacy percentage 
for 1925-26 on the whole of the lunatic’s 
income, should bo made from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income ^ 
that there was no authority for charging it 
to income tax. The Crown contended that 
tnere was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
lunatic’s income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage appropriate to 
that source of income: — Held: lunacy 
percentage is a payment out of the lunatic’s 
income, & that no deduction is admissible 
for income tax purposes. — A. B.’s Comkittes 
V. Simpson (1928), 14 Tax Cas. 29. 

545e. Repayment of tax on interest on advance 


from bank — To wbat sums iqiplloable.] — 
1918 Act, s. 36 (1), providing for repayment 
of tax on intere^,^’ on an advance from a 
bank, paid to a bank in the circumstances 
there detailed, does not apply to sums 
originally payable as interest on an advance 
by the bank, which are not actually paid by 
the customer, but having been added to the 
principal debt at fixed intervals, according 
to the ordinary practice of bankers; are 
subsequently paid, having become capital 
upon which interest is due ; nor does it apply 
to a sum paid to the bank by the guaranW 
of advances by a bank to a customer, pay- 
ing off the debt due from the customer to 
the bank with interest thereon. — Inland 
Revenue Combs, v. Holder, [1931] 2 K. B. 
81 ; 100 L. J. K. B. 439 ; 145 L. T. 193 ; 47 
T. L. R. 330, C. A. 

546. Add. Annotation: — ^Retd. Whitney v. I. B- 
Comrs., [1926] A. C. 87. 

548a. Premium paid by Insurer under reduc- 

tion of premium system.] — Resp.’s life was 
insured under a policy of whole-life insurance 
expressed to be at a yearly premium of 
£48 6s., which entitled him to participate in 
the insurance co.’s suiplus funds by means 
of the “ reduction of premium system.” 
The insured had in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it into the 
equivalent reversionary bonus. The co.’s 
premium notice showed £^8 5.9. as the 
premium payable on the policy & £33 16s. fid. 
as bonus, leaving £14 9s. fid. as the ” amount 
to be paid.” Reap, remitted £14 9s. 6d. to 
the CO. but claimed that the amount of the 
premium paid by him in the year was 
£48 6s, : — Held : the reduction of premium 
had been provided by the policy, that the 
amount of the premium paid by reap, was 
£14 9s. 6d., & that he was entitled to relief 
from income tax on that amount only. — 
Watkins r. Jones (1928), 14 Tax Cas. 94. 

649. Add. Annotation : — Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 683. 

549a. Policy on Joint lives of two persons — 

Payment of premium shared equally.] — A 
person who has entered into an insurance on 
the joint lives of himself ^ another person at 
a single premium which is shared equally 
between them, has not ” made an insurance 
on his life ” within Income Tax Act, 1918 
(c. 40), B. 32 (1), & is not entitled under that 
sect, to a df^uction of the amount of the 
annual premium from his taxable profits. — 
Wilson v. Simpson, [1926] 2 K. B, 600 ; 95 
L. J. K. B. 886 ; 136 L. T. 766 ; 42 T. L. R. 
690 ; 10 Tax Cas. 763. 

552. Add. Annoiationa : — As to (1) Consd. Gold 
Fields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1926] 
Ch. 338. As to (3) Refd. I.*>R. Comrs. v, 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 

553. Add. Annotations: — Consd. Gold h'ields Ameri- 
can Development Co. v. Consolidated Gold 


expondod for tho pnrpoBe of eamlns 
the income,** & such amount canned 
be legaUy deducted from the total 
income ox the taxpayer In arriving at 
the income which is taxable by the 
Dominion Govt, under Income War 
Tax Act, 1917. — XtosNiscB (C. W*.> e. 
MixisTKR OP National Revbnub, 
jl9311 £x. C. E. 1 : 2 D. L. R. SO.— 


BourooH from which the inoome aocrues 
Si ariaeB, not by the piece where it is 
received or earned. — Inoomb Tax 
COMUS. r. l^RA I^RAISON SALABAS 
(102B), 1. L. H. 6 Ran. 698.— IND. 

Mg. Company — Saie of tuadB on wind* 
ing 111 ) — JntereSl on deterred paymentM — 
FfTirtAcr income.] — North Pacipio 
L nuBSB Co., Ltd. v. Minxbtbr op 


National Revbntte, 11928] Exoh. 
C. li. 08.— CAN. 

PART VIL SECT. 8. 

ih. Provincial income tax — Whether 
nertnieaible dedvetian from income 
taxatilc. nnder Dominion ttahde.) — Held : 
hot a disbuTBcment or expense ** wholly, 
exolutdvely k ueoeBsatiiy laid out or 
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]?1eldfl of South Africa, [1026] Ch. 338. 
Aidd. I. R, Comrs. v. Dalgety & Co. (1920), 
98 li. J. K. B. 642. Refd. Hamilton v. I. B. 
Comrs. (1931), 171 L. T. Jo. 467. 

555. Add, Annotations : — Consd. Gold Fields 
American Development l"o. v, Oonsolid.ited 
Gold Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Co. U929), 
98 L. J. K. B. 642. 

556. Add, Citaiions ;~-[1926] Ch. 338 ; 95 L. J. Ch. 
329; 135L. T. 14. 

557. Add. Citation : — 10 Tax Cas. 69. 

557a. Right to relief on whole Income paying 
Dominion tax — Without deduction of sums 
paid In debenture Interest.] — A co. which was 
incorporated & controlled in England earned 
practically the whole of its income by trading 
operations in Australia & New Zealand, & 
it was assessed in respect of those profits to 
both British & Dominion income tax. From 
the trading profits when received in the 


United Kingdom certain debenture interest, 
from which the co. had deducted United 
Kingdom income tax, was paid. The co. 
claimed relief from double taxation in respect 
of Dominion income tax under 1916 Act, s. 43, 
1918 Act, 6. 66, A 1920 Act, 8. 27 i-^Heid: (1) 
the CO. was entitled to relief in respect of the 
whole income earned in the Dominions, & 
was not obliged to subtract therefrom the 
amount paid in debenture interest; (2) 1918 
Act, ». 17, has no apidication to the relief 
given by 1920 Act, s. 27 . — Ini AND Revenut] 
Comrs. v. Daixiety & Co., [1930J 1 K. B. 1 ; 
98 U J. K. B. 642; 141 L. T. 418; 45 
T. L. K. 630 ; 73 Sol. Jo. 428, C. A. ; affd,, 
[1030] A. O. 527 ; 99 L. J. K. B, 342 ; 143 
L. T. 191 ; 40 T. L. R. 349 ; 16 Tax Cas. 
210, H, L. 

AnnoUti ion I "Rstd. Haiullton r, I. 11. OoiurH. (1031), 171 
li. T. Jo. ir,7. 

557b. Without regard to 1918 Act, s. 17.] — 

Injland Revenue (^imrs. v. Daixjety <te 
Co., Ltd., No. 557a, ante. 


Part VIII. — Miscellaneous Provisions Applicable to the 

Duties Generally. 


667. For existing paragraph & citation read 

.] — Tarn v. Scanlan, Nielsen, 

Anderson & Co. v. Collins, Miller (W. H.) 
& Co. (London) v. Lethkm, Same v. In- 
land Revenue Comrs., No. 168a, ante. 

667a. Literary agents —Royalties paid to non- 

resident authors.] — Curtis Brows, Ltd. v. 
Jarvis; Jarvis v. (Jurtis Brown, Ltd., 
No. 99j, ante. 

570a. After death of husband.] — Held : 

the first year after her husband’s death a 
widow in receipt of income from War Stock 


not taxed at source was liable to income tax 
under Case III. of 8ci>ed. I), computt^d on 
her income from tlie same source in the 
jireccdlng year, notwithslanding that by 
proviso i to r. 10 of the Rules applicable to 
all Bchedules that incom<< was to be “ deemed 
the profits of her husband.” Tiiis proviso 
operated only tej corivoi’t tlie wife’s inc'.ome 
into the Imsband’s income for tlio purp(>se of 
collecting tax. — Leitcji v. Emmott, [19291 
2 K. B. 236 ; 98 ].. .L K. B. 673 ; Ml L. T. 
311; 14 Tax Cas. 633, C. A. 

- -Consd. ( Jowdmy ( ViMoomitesH) u. ,1. K, (.-ouur.. 
(l‘J30), ir> Tax (Jan. 26:>. 


PART VIII. SECT. 1, SUB-SECT. 1. 

k i. .1— In Oct. 1923, a trmteo 

waa atiaossou la respect of tbo inoouie 
of an estate, which be was dirocitMl to 
receive & accumulate until 1933, (k 
then to distribute amonK poreons not 
ascertainable until the date fixed for 
distribut ion : — Held : the aKBCSsiuent 
being made in 1923 for taxes payable 
in 1924, tbo validity of tbo asBcsaineiit 
should bo determined by reference, to 
the Act In force at the date of the 
assessment. — He McLkod & Windsor 
CoRPN., 11925} 3 D. L. R. 89; 57 

O. L. R. 15.— CAN. 

k il. Payments to foreign emn- 

vany for user of filtna — Company iruxldiig 
naimienfs as trustee.] — Univeiwai. Film 
MANUPACTUB rNG CO. (AUSTRALASIA), 

Ltd. V. Tete State of New Sotmi 
Wales (1927), 40 O. L. R. 333.— AUS. 

k Ui. Entire control of business 

by foreign jdrw.T— F erguson v. Dono- 
van, {19291 I. R. 489.— IR. 

k Iv. .] — Testator left a liferent 

of 220,000 & of one-third of the residue 
of his estate to each of bis wife & 
daughter, & £20,000 & one-third of the 
residue to his son absolutely. The 
benefioiaries were all canoecs & resident 
in this country. Testator held 
£40,000 6 per cent. War Stock, the 
interest on which was payable without 
deduction of tax. The interest duo 
on Jane 1, 8c paid to the trustees on 
that date, amounting to £1,000, was 
treated by them as capital, tc estate 
duty was paid thereon. The tmsteee. 


havinj? been otiHOBHCd to incjome tax 
on the £1,000 of iutoroHt, coutended 
tbnl. tniHtocH a«^ting for behoof of a 
HrlUah resident who was capax w(*.re 
not assessable to income tax. 'J'ho 
Comrs. decided that the trusfijcs were 
osscHHHblc as regarded the two-tldrUs 
of the Interest effelrlng to the poHJoiis 
destined t<> the te«tator*s wife & 
dauKbtor in life rent, but not as regartled 
the ouo-third payable by them to the 
son ; — Held : the trustees were asBCHS- 
able to tax on the whole Interest, 
under Rnlo 1 of the Mlseellaneous 
Rule.s applicable to Schod, D. — Rkid^w 
Tuustkkh V. Inland Kevb.vub Comrs., 
(19291 S. C. (Ct. of Bees. 439.— SCOT. 

k V. IVife —CHft of income fo— 
Directum to mairUain children— heiher 
liublr as trustee.]— leHiatov devised A 
boeueatbed the whole of Ids property 
to nls wife in trust for bis childnm — 
the wife durixn^ her life to receive tbo 
Income thereof for tho support & 
maintenance of herself & the children, 
& after her death the proceeds of the 
sale of sn<‘.h property te bo e •pi ally 
divided between the children : — flrld ; 
the wife was entitled to read re the 
income of testator’s esiate subjefjt to 
no liabilltr to account for its applica- 
tion, provided she dischanffcrJ the duty 
of supporting & malnteiuJug tho 
children ; Sc, therefore, she was not 
a “ tniistee ” within Income Tax Assess- 
mcht Acts, 1922-1920, s. 4 . — Manning 
r. Federal Come, of Taxation (1921D, 
40 a L. R. 606 ; 11028 J Argus L. R. 
165.— AUS. 

M. LiabilUy confitted to rcsOletils .] — 
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.1., roHldcnt In tlic UMlfod Hlates, 
exeonted a trust iLmmI of donalJoii in 
favfUir of tlxj lv«>yal Tnist (Jo., as 
trust/oo, (flviug cortalii CaurwiJan Hocuri- 
lit.K uiin> (he trust CO, in trust, for Ids 
HtirvlvluMT ehlldron, also roHiding In flio 
Unitor! States, to he hrvid by the tru.steo 
iinl il five yours after his death, trrpret.her 
with all arv-uuiuJathujH A rwJdItJons 
then'to; when the entlro I, rust esLite 
was to be eoriverte-d into r.?asl», &, dls- 
trlhuted tf> hltt children »ih In Uie said 
rleed provlrhxj. 'l’h(» Crown ussesscHl 
the income acc*,ruinff from this cr»n- 
( Indent IruHt Jisset fur th(’. year 1927. 
Heiuic this appeal : //r;5/ ; under tho 

Income War Tax Art, 1917, Sc Amerul- 
meute tbopclo. only the Ine.rmirj of 
ntsiilimts Jii CamwJa Is laxuhio. Si., as 
none of t.hc hencfieiurles unrier the 
trust aforesalrl roslrled In Cantula, the 
presmd. ap|si;il was allowed Sc tho 
asHOKsmont was set asJdr;. — R oyal 
T nirHT Co. V. Minirteh of National 
Revenue, 119301 Ex. C. li. 172. - 
CAN. 

PART VIII. SECT. 1. SUB-SECT. 2. 

670 I. Liability of married uxmum to 
be charged — MarricAl wonum living in 
United Kingdom separate, from hushmui 
— Iruiome from property out of United 
Kingdom.}— 'f'Yto wife of a professor at 
Cairrj University reodvi.'d annually 
a share of income from Camuliau 
property, which was held by a lK>dy of 
»e/Rtish truMtoes. Until 1922 she 
lived with her husband in Cairo, Sc 
accompanied him to England on 
furlough for throe months every 
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576. Add, Annotation : — Refd. I. R. Oomrs. v. 
Pakenham, I. B. Oomrs. v, Longford (1927), 
96 L. J. K. B. 382. 

575a. Income payable to or for benefit of infant — 
Income applicable In paying premiums on 
educational endowment policy.] — The father 
of a young girl conveyed a sum of stock to 
applts. as trustees, & directed them to take 
out an educational endowment policy for 
such sum as could be insured for an annual 
payment of £30 for his daughter, the endow- 
ment to begin on her attaining the age of 
fifteen, & to continue for four years. The 
income of the trust fund was dedicated to the 
payment of the annual premiums. The truster 
further directed applts. to utilise the educa- 
tional endowment payable under the policy & 
any otlier income availablei from the trust 
fund for the education advancement of his 
daugliter from the time when she became 
fifteen until her majority. If the daughter 
attained the age of twenty-one the capital 
of the trust fund was to be made over to lier 
absolutely, but if slie died before, the fund 
to revert to the truster or his i-epr-t^sentatives. 
The trust deed contained no gift of income 
to the daughter. While tlie daughter w*as 
still under fifteen applts., on her behalf, 
claimed r( ‘payment of income tax deducted 
at tlie source from a sum of £33, the annual 
income of the stock, on tlie ground that that 
income was the income of the daughter for 
income tax purpos<iS, that, as she had no 
otlier income of her own, she was within the 
limit of total exemption : — Field : the 

daugliter liad no present bcnelicial right tt) 
rccHiive the income tSc the claim faded. — 
Dewar v. Inland Revknue Comrs., [1931] 
A. C. cm ; 1 00 li. J, P. C. 100 ; 145 L. T. 305 ; 
47 T. Ju K. 427, IT. L. 

576a. Person receiving Income under revocable 
disposition - For period which cannot exceed 
six years -Meaning of “ years.”] — Hesps. 
woni a body established for charitable pur- 
poses only, & a subscriber covenantiid by a 
deed made in 1027 to pay to them annually 
for seven years a sum ^^’llich would lea.ve to 
tbeni tb(^ sum of £8 after deduction of income 
tax. The period between the date when the 
obligation to make tlie first payment arose 
A: the dat(» when the last payment would 
fall due was less than .six years. Kosps. 


claimed repayment of income tax ; — Held : 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the income of the subscriber, & the 
resps. were not entitled under 1918 Act, 
8. 37 (1), to repayment of the tax. — Inland 
Revenue Comrs. v. St, Luke Hostel 
Trustees, Registered (1930), 144 L. T. 60; 
46 T. L. R. 680 ; 16 Tax Cas. 682, C. A. 

577. Add, Annotations : — Refd. Whitney v, I. K. 
Comrs., [1926] A. C. 37 ; Hulton, Hulton 
V. Midland Bank Exor. & Trustee, Ltd. (1930), 
99 L. J. Ch. 316 ; Luipaard’s Vlei Estate & 
Gold Mining Co. v, I. R. Comrs., [1930] 1 

K, B, 693. 

580. Add, Annotations : — As to (3) Apld. R. v, St. 
Marylebone Income Tax Comrs., Ex p, 
Schlesinger (1928), 13 Tax Cas. 746. Refd. 

L. & N. E. Ry. V, Easington Union Assmt. 
Com. & Easington- with-Thorpe Parish 
Council (1925), 05 L. J. K. B. 255. 

585a. Sum claimed already allowed as deduction.] — 
Applt. CO. habitually financed its purchases 
by loans from its bankers repayable on 
demand ; the loans were for no specified 
period, but were paid off with interest when 
the CO, received payment for the goods, 
usually with in three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It bad been allowed 
as such in computing the profits on which 
the CO. was jissessed under Cas*^ I. of Sched. D. 
for the four years ended Apr, 5, 1925. The 
CO. claimed repayment of tax under 1918 
Act, s. 30, for tliese four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, ^ that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax. The Comi*8. of Inland Revenue 
refused the claim, & on appeal the Special 
Oomrs. upheld this decision ; — Held : as in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 
out of profits brought into charge to tax, 
& that it was not open to the co. to claim 
revision of the assessments. — Muller & Co. 
London, Ltd. v. Inland Revenue C031rs. 
(1928), 14 Tax Cas. 116. 


Huininor. Diirlni? Iho furlouirh in 
tlio nUiti) of luT luuiULi uenoKMiUitoil her 
ivinovul to a iiurHiup: homo, wlioro i?ho 
romaliUMl tlmniKh»mt the tinauclal 
Vtair Tho im>h*sHor pt‘turnod 

io <^4»ii*o at tho cud of IUh lonvo lu 11122, 
vlbitiuff t hih country m^alu the folloiv- 
Inu Hununcr, For the year 1 92JI-24 tho 
trUMUiou wore to Income tax 

upon tho wifo’a aharo of Canadian 
income : — Held : tho income was 
iiablc to bo charged to Income tax upon 
tho wife, ei: v\a« not to be doomed to 
laj the huBband’t) profits. — Dkruy v. 
1N1.AND RKVKNUB, 111)27 J S. C. 714 . — 
SCOT. . 

671 i. Liability of husbaftd to be 
ctuxrged — Whether nmrried nooman 


I '• liirhio with her huehaiuL'*] — Circiim- 
stancM^H lu wblch : — IJetd : a wife was 
not “ living with her husband " so os 
to make her profits aasodtoible ii ohargo* 
able in tho husband’s name. — Doxovan 
r, CaoFTS. 1 1020 1 1. U. 477.— IR. 

671 if. HoyaUies paid to wife for 

right to publish mtvtls.] — Wbtu'e a 
novelist wrote books in tho Union but 
granted to her publishers In England 
tho right of printing & publishing her 
novels lu book form in Ot. Britain ifc 
elsowhcro, they undertaking to pay her 
a percentage of the published price of 
tho novels as royalties : — Held : since 
her fac'.ilitJes were employed within the 
Union both in writing the novels & 
in dealing nith her publishers, the 


source of the income was In tho 
Union & the royalties had rightly been 
iuciudod lu tho taxable income of her 
busbaiui. — Mil. LIN r. Inland Hkvknue 
C omt., U9‘J8i App. D. 207.~S. AF. 

PART VIII. SECT. 1, SUB-SECT. 4. 

*f. Agreement ti) operate telegraph 
system — Uiutertaking by operating com- 
pany to pay ouning company's income lax 
on annoal payments vruier agreemetd. l — 
Held : such uudotlaking could not be 
pleaded by tho owning co. in answer 
to the Crown’s claim for income tax. — 
11. V. WONTRKAL TfSLKGKAl'll Co. & 
Gkeat North VVestfuin Telkuraph 
0>. OK Canada, Ui)2oJ Exch. C. R. 
79.— CAN. 
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Part IX. — Procedure after Assessment. 


588. Add, AnnotaHoyi : — to (2) Refd. Inglo v. 
Farrand, [1927] A. C. 417. 

689. Add. Annotation : — Distd. R. v, St. Marylo- 
bone Income Tax Comrs., Ex p. Schleslnger j 
(1928), 13 Tax Cas. 740. 

591a. Whether assessment made In time.] — P ick-.i 

FOUD V, QUIRKE, PICEFORD V, INLAND 

Revenue Oomrs.. No. 111a, ante. 

592a. Discontinuance of business -Mode of com- 
putation — Finance Act, 1926 (c. 22), s. 31.] - 

Manson V, Wesley, No. 204e, ante, 

592b. When Justified — What amounts to “ dis- 
covery ’’ by surveyor.] — The allowance by an 
inspector of taxes of a debt as bad for pur- 
poses of the creditor’s assessment to income 
tax under Sched. D docs not bind the Crow’n 
contractually ; nor is an assessment not 
appealed against conclusive agaiiLst the sur- 
veyor as it would be if an api>eal against the 
asse.ssmcnt had been determined, though, 
semhle^ such d ^termination would not preclude 
an addition:*! assessment. But in order to 
justify an aild.itional assessment there must 
be a “ discovery ” by tlu* surveyor that ])ro- 
perties or prolits chargeable^ to tax have been 
omitted. “ Discovery ” does not mean a 
mere change of opinion, but the ascertain- 
ment of facts which, if they had been known 
when the first assessment Avas made, would 
have increased it. What the statute requires . 
is not a prox)hecy to bo judged by after 
events, but an estimate of the value de 
prmsenti of the debt for a loss 

accoimt. — Anderton JlAiiSTEAD, 1 V’P. v. 

Birrell (1931), 47 T. \ j , K. 528. 

595a. Absence of accountant’s certi- 

ficate.] Applts. delivered to the inspector ; 
of taxe.s balance sheets trading profit 
& loss accounts of their business covering 
the period of three years, on the average 
profits of wliich their Sched. 1), liability was 
to be computed ; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the 


adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant In view 
of their magnitude, &; applts. refused on the 
ground that there was no statutory authority 
for such a requirement. In due course the 
statement & accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts. appealed. On the hearing of the 
appeal the General Corm*s. were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks, 
& even then would not enable them to 
establish the correctness of the accounts 
because they wore not professional 
accountants. The Comrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two montlks applts. 
should produce accounts audiU'd by a 
qualified auditor. Applts. expressed dis- 
satisfaction witli tl\c Comrs.’ decision as being 
eiToneous in point of law ik> required them to 
state a case: — Held: the Comrs.’ decision 
was m»t idtra vires*. — Hunt & Co. v. Joly 
(1928), 14 Tax Cas. 195. 

596. Add, Citation: 12 ’I’ax (’as. 147. 

611a. —--,1 - Union (’old Htoraoe 

Co., Lrm). V, Adamson, No. 217b, ante. 

611b. .] - Anolo-Ueiwian Oil Co., 

L/rD. V. Dale, No. 21 9a, ante. 

613a. .) — Witli tlie object of 

reducing the amount of incomi? tax paya,blo 
in respect of tlie occupation of land k> tlio 
profits from dealing in (‘sittle, a farnuT 
his sons, wiio lived with him, (*nterefi into 
an agreement- of iiartnei'sliip. ’I’he terms of 
the agreermuit w'ero not (Jiirricid out, & tlui 
General ( !omrs. wiu*e of opinion that there had 
been no partnership in fact, re.fuse«l tlie 
relief claimed in respect of each alleged 
pai’tncr : — Held : there was evidence to 
siipjiort the finding of the conus., which 


PART IX. SECT. 1. 1 

586 I. JuHsdiclum of commUaioncr — 
Avufidance of tax ouHriff to fraud .] — ! 
Morkac V. Fkdkral Taxation' Comr. 
(1926), 39 C. L. U. 65.— AUS. 

586 ii. Alferation of assrsmuent.] 

— App!t.4. owiif?il certain land the vuino 
of which for taxation puri)0.‘4cs was. In 
1923, £24,626. In 1921 a new assess- 
loeiit was made by the; (tomr. Sc the 
value llxcd at £32,197. In 192.'> the 
Color, made a new assessment & iixed 
the value at £46,635 ; — Tlrld : the only 
sect, under which the Comr. can alter 
an aasesament which has been made 
is sect. 37 of Land Sc. Income Tax 
Assessment Act, 1907, & bavingr once 
made an assessment the Comr. may 
let it stand or may alter it from time 
to time subject to the reetrlotlon 
imposed by the lei^Islature for the 
benefit of the taxpayer to prevent his 
beiner harassed by froiiuent ro-ossess- 
ments. — O’Connor v . Statk Taxatio.v 
Comr. (1927), 30 W. A. L. H. 50.— 
AUS. 

586 Hi. .}~nfld: the 

oecond proviso to sect. 2 of Income Tax 
Assessment Act, 1922-1925, namely, 
that no alteration or addition shall i»o 
made in or to any assessment made 
under the Acts repealed by that Act 
after three years from the date when 


the tax is payuble unloKS the Comr. of 
Taxaticni has reason to heliovo that 
ttiere has been an uvojtlanee of tax 
owinF to fraud or atUunpted evasion, 
does not apply to the inaklnp: of a Hera* 
Mons Sc addltloiiH before Setit, 26, 1925, 
tl»o date when Income Tax Ahhohr* 
mont Act, 1925, by which the provi.so 
was enacted, received the royal assent, 
— Fi!;i»KRAi, Co.up. OF Taxation r. 
Rt-:u> (1927), 40 C. L. It. 196.— AUS. 


PART IX. SECT. 2. SUB-SECT. 2. 

600 i. The UiMring iux- 

jiaycr entitled to U- heard .] — Jn order to 
eoiistilute a vitlid determination of the 
cennr. undc*r Imoiue ’I’ux AsKUKKuient 
Act, 1922, s. 21 (1), it in not ijecessary 
that the taxpayer shall have been 
heard. — FKJ>iiKAL Comr. of I’axatkjn 
V. ACrtTRALIAN TEHSKI-ATKD TILK Co. 
PROI'RIKTARY, jjTD. (1925), 30 C. L. It. 
119 ; 31 Argus L. It. 218. — A JS. 

»I. " l^ftcrminaiion.**] The w’ord 
“ determination ” in Income Tax 
AMriCHsment Act, 1922, s. 21 (I >, imidies 
a communication of the determina' 
tion to the taxpayer. — FKDKitAL Comr. 
OF TaXAIION V. AITHTHAUAN TiitWE- 
LAn-:D I'lLE Co. l»KOPBIKTAUY, LTU. 
(1925), 36 C. L. R. 119; 31 Argus 
L, It. 218.— AUS. 
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PART IX. SECT. 2, SUB-SECT. 3.— A. 

sn. .furiHdi'iion of High Vimrt — 
To hear appeal by romminffioncr from 
Hoard of Appeal.] — Fkhi-:rai. Taxa- 
tion Comr. v. Monro, Hritihii 
IMIMCHIAI, (UL Co.. LtO. (5. FKOKUAb 
Taxation (Jomk. n926), 38 C. L. Jt. 
153.— AUS. 

■o. To review QuXHltnnH of fact. ] - 

FEOERAb Comr. of 'J’AXAnoN v. 
CI.ARKK (1927), 40 C. L. It. 246.— AUS. 

ig. fJonvlumveness of aHHemmicnt.] 

Ilrlil : aHHosKmonts for Income 'i'ax 
under Hched. I), of Income 'lax Act, 
1918, mode upon a pi'PHon who liecornes 
bkpt., & from w hich no appeal had been 
taken, cannot bo uuoHfhmed by the 
otllcdal aMKifrnee upon proof of debts, 
& the Hevenue Comrs. cannot he 
called upon to prove that the aniOunlH 
UHseHsed w'ere Just Sc proper, having 
regard to bkjjt.’n ineomo at lh(? maierial 
times, the aHHcssmentH Ixdng In default 
of appeal. *' final Sc eoneluhive,” under 
Income 'fax A'd-, 1918. «. 105 , — lie 
QUINLAN, I192H] 1. It. 548.- IR. 

PART IX. SECT. 2, SUB-SECT. 8. - B. 

608 I. No aprteal i/n qucHtUm of fad — 
IV hut i8 question oj fact — Question of 
domicil.] — Ivicaoh v. IIevknuh Comkh. 
Sc ItUVENniC COMKH. V, IVKAOll, [1930] 
I. It. 386.— IR. 
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oould not be set aside. — ^Dickenson v. Gbosb 
(1927), 137 L. T. 361 ; 11 Tax Oas. 614. 

614a. Accuracy of accounts.] — Applt. 

appealed to the Special Comrs. against 
certain Sched. D assessments made upon him 
in respect of business profits & untaxed 
interest. The Comrs. refused to accept the 
accounts submitted by applt. as satisfactory 
evidence that the assessments were excessive 
& adjourned the proceedings for some months 
on his undertaking to furnish accounts 
certified, so far as might be possible, by an 
accountant. Such accounts were not pro- 
duced & the assessments were confirmed : — 
Held : the question was one of fact which it 
was for the Comrs. to determine. — ^W all v. 
Cooper (1929), 14 Tax Cas. 662, C. A. 

614b. Ordinary residence.] — Applt. 

lived in the United Kingdom untU 1909 
when she went to India to be married. Her 
husband died in 1910. Except for one 
period of five months she was not in the 
United Kingdom between 1909 & July, 1919, 
when she returned to the United Kingdom 
& remained for fifteen months. She spent 
port of each of the income tax years 1921-22 
to 1927-28 in the United Kingdom, the 
periods spent in the United Kingdom within 
each year ranging from forty days to one 
hundred & seventy-seven days in aggregate. 
She lived in hotels & had no house of her 
own either in this country or elsewhere. 
She liad no property this country except 
investments in War ]x)an. Erom 1921 her 
son was at school in this country. The 
Special Comrs. liod found, in appeal pro- 
ceedings for the year 1924-26, that she was 
not resident & not ordinarily i*esident in the 
United Kingdom. Her claim to exemption 
from income tax on income within the pro- 
visions of th(3 sects, mentioned above for the 
year 1927-28 was refused by the 1. R. 
Conn’S. On her applying, under Finance 
Act, 1924 (c. 21), s. 27, for the claim to be 
determined by the Special Comrs., the 
Comrs. considered that having regard to the 
continuance of regular & lengthy visits to 
the United Kingdom the circumstances were 
dilleront from those previously under con- 
sideration in relation to the year 1924-26, & 
they hold she was resident & ordinarily 
resident in the United Kingdom. She 
appealed : — Held : the matter was a question 
of fact & the Conirs.’ decision could not bo 
disturbed as being erroneous in point of law. 
— K INLOCH V. Inland Revenue Combs. 
(1929), 14 Tax Cas. 736. 

618. Add, Atmoiatum ;--Refd. Owl !iIUl Co. (1920), 
Ltd. V. Croft, Elliott v. Duchess Mill (1920), 
95 L. J. K. B. 035. 

622. Add. Annotations : — Apld Pickford v, Quirke, 
Pickford V. I. R. Comrs. (1927), 43 T, L. R. 
069. Refd. R. v. St. Marylebone Income Tax 
Comrs., Ex p, Schlesinger (1028), IS Tax 


Oas. 746 ; Anderton dc Halstead, Ltd. v, 
BirreU (1931), 47 T. L. R. 628 ; Towle v. 
Improved Industrial Dwellings Co., [1931] 1 
K. B. 263. 

625a. — — R. V. St. Mabylbbone 

Income Tax Combs., Ex p, Schlbsinobb 
(1928), 13 Tax Oas. 746, C. A. 

628a. .] — Certain premises were leased 

to tenants for a term of seven years from 
Nov. 17, 1925, at a rent of £125 annum 
by a lease dated Nov. 10, 1926. By a deed 
dated Nov. 11, 1025, the tenants agreed, in 
consideration of the owner undertaking to 
execute certain alterations & repairs, to pay, 
from the date of completion of the altera- 
tions, & for the remaining period of the lease, 
an additional £126 per annum. The 
additional £125 per annum was described as 
“ rent.” The owner, resp. in the present 
case, contended that it represented repay- 
ment by instalments of the tenants’ obliga- 
tion to him. The premises were assessed 
for the purposes of Sched. A for the year 
1926-27 in the amoimt of £260. The 
General Comrs. on appeal reduced the assess- 
ment to £125. The Crown appealed. The 
case was remitted to the General Comrs. for 
furiher findings was subsequently settled 
by agi’eement. — Thornlby v. Brown (1929), 
15 Tax Cas. 459, O. A. 

629a. Discretion of court.] — Under 1918 Act, 

s. 149, it is wnthin the discretion of the High 
Ct. to remit a case to the Oomis. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself. — Edwards v, ‘‘ Old Bushmilijs ” 
Distiuery Co., Iatd. (In liquidation) (1926), 
10 Tax Ca.s. 285, H. L. 

dnnotationit : — Refd. Aylmer v. Mabafly (1925), 10 Tax Caa. 

694; I. 11. Comrs. v. “Old lluabmills*' Diotlllery Co, 

(1027), 12 Tax Caa. 1118. 

629b. Incomplete finding as to residence — 

Failure of commissioners to comply with 
directions of court — Consent of Crown to 
dismissal of appeal.] — Estimated assessments 
were made upon resp. for the years 1923-24 
& 1924-25 in respect of literary profits, &> 
she appealed against them on the ground, 
inter alia, that she was not resident in the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
evidence called on her behalf, & au adjourn- 
ment was thei’efore appUed for on behalf of 
the Crown. The General Comrs. refused the 
application & found, on statements made by 
her I’epresentative, that she was ‘‘ resident 
abroad,” not that she was not resident in 
the United Kingdom, ” & that the income was 
eai’ned abi*oad.^’ \Mien the case first came 
before the K. B. Div. it was remitted to the 
Comrs. to bear evidence for the purpose of 
ascertaining “ facts as to the residence of the 
resp. in the United Kingdom & whether the 
income accrued in the United Kingdom or 


617 h lyAen oom may Oe stated — 
He/iearino by Board of Btfereea 
not condition precedent ,] — Carland 
(Pavid) & Sons, Ltd. ti. Inland 
^VKNUB Comte., (1920) S. O, 870 ; 
11 Tax Cm. 90.— SCX)T. 


PART IX. SECT. 2, SUB-SECT. 8.— G. 

o L H'AfTe iurisdidion 

distretUmary,] — Moua]«had Farid- 
Mohammad 8iiAi>T t). Lauoius 1nix>me 
Tax (1927), 1. h, li. 8 Lab. 817. 

- IND. 


0 it To compel alteration of 

— Tbo Hiffu Ct. will not, by 
mandamus or prooose of a like nature, 
compel tJie li^doral Oomr. of Taxation 
to eixorciso the power given him to 
mako alt.eratiou in, or additions to. 
any assessment, w’here ho does not 
think that snob alterations or additions 
are iioocssary In order to insure the 
oomploteueiK Sc acK^uraey of the aesess- 
mont. — Ex p, Cabpatkia Tin Mining 
O o.. Ltd. (1924). 35 C. L. 1L 552; 31 

ATffua L. B. 22.— AU8. 
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o iii. To compel commissioner to 

state a ease — JVol on new points of law,] 
— Held : where an asseesee seeks for 
a mandamus from the High Ct. against 
the CGuir. of Income Tax requiring 
him to state a case on points of law 
different from those he had argued 
before the Oomr. to state a case, his 
applioation cannot be entertained. — 
A. K. A C. T. V. OHsrrrAB Firm e. 
Income Tax Comb. (1928). 1. L. R. 6 
Han. 482.— mo. 
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not.” _ The Comra., however, after the 
rehearing of the appeal at which reep. was 
present, found only that she was “ resident 
abroad,** & that -her profession was “exer- 
cised abroad,’* except as regards the three 
articles written in this country. On the case 
again coming before the K. B. Div., the 
A.-G. pointed out that the Comrs. had not 
complied with the directions of the ct. as to 
the form of their finding as regards residence, 
hut said that, while he could not admit that 
on the facts proved the Crown were wrong 
in taking the view that rcsp. was resident in 
the United Kingdom, he would not, in aU the 
circumstances, ask for the case to be again 
remitted & would consent to the appeal being ! 
dismissed. — Farrand v. Satterthwaite 
(1929), 14 Tax Cas. 470. 

630. Add. Citation: — 12 Tax Cas. 1 (*>(>. 

631a. Notice requiring commissioners to state & 
sign case — Must be in writing — Oral applica- 
tion to commissioners insufficient.] — R. v. 
Income Tax Comrs. for Edmonton, Ex p. 
Thompson, [1929] 1 K. B. 220 ; 08 E. J. 
K. B. 201 ; 140 L. T. 380 ; 45 T. L. R. 91 ; 
8uh nom, R. v. Edmonton Income Tax 
Comrs., Ex Thomson, 14 Tax Cas. 313, 
D. C. 

632a. Transmission of case after “ receiving ” 
same.] — iVfter stating a case the conn’s, sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at (he t-ime tluj ap])eal was before 
them, the address of which was on all the 
official documents in the appeal. Tfie sur- ' 
veyor liad left tlic (»ffice in the inE'Pval 
gone to another ono:- /ffld: the c;;.se had 
been “ rocMfived “ by th(* surveyor within 
1918 Act, s. 110 (1) (d), — Gj^AiNcrR v. 
Htnoer, [1927] 2 K. B. 505 ; 06 L. ,T. K. B, 
917 ; 137 1m T. 692 ; 43 T. L. R. 591 ; 11 
Tax Cas. 704. 

632b. Exchanging points of argument.]— (1 ) It ! 

is not necessary to excJiange points of argu- [ 
ment, but either party may, not later than j 
ten days before the argument, giv’e to the ‘ 


other party notice in writing of any point 
intended to be made wliich would be likely 
to take the other party by surprise, in default 
of which the ct. may adjourn the argument 
on such terms as may be just. 

(2) A case may be sot down by either party*^ 
subject to tiie same conditions in all respects 
as cases have heretofore been set down by 
the party at whose instance they have been 
stated. — Practice Note, [J926] W. N. 250. 

632c. .] — Tarn v. Scant.an, Nielsen, Ander- 

sen & Co. V, Corj^.TNs, Muller (W. 11.) & 
Co. (London) v. Lethem, Same v. Inland 
Revenue Comrs., No. 108a, ante. 

632d. Setting down case.] — Practice Note, No. 
632b, ante. 

632e. .] — Tarn v. Scanlan, Nielsen, Ander- 

sen ^ Co. V. Collins, Muller (W. H.) & 

' Co. (London) r. Lethem, Hame r. Inland 
j Revenue C’omrs., No. 16Sa, ante. 

632f. Remitting case to commissioners -- For 
amendment- Grounds for granting or refusing 
application to remit.! -II aytuorntiiwaite ite 
Sons, Ltd. r. Kkli.y (1927), 11 Tax Cas. 657, 
V. A. 

633a. On appeal against assessment on person 
carrying on non-resldont*s regular agency — 
Order for costs made against agent.] — 
\ViLcO('K V, Pinto (’o. (in riiE name of 
Kcmmeh) (1925), 19 V:\x ('as. 415, (’. A. 

638a. Summary proceedings Limitation of action 
-When time begins to run.] On Dec. 19 a 
ct>ll<*ctor of taxes cornim’nced Burnrnary i>ro- 
ccodings to enhmte ];;iyment of an instal- 
ment of incomes tax |>avubl(i “ on or befon^ ’’ 
the preceding .Inly 1. 'I'lie lirst diinand notx? 
in respect of the instairnent in qu(!stion Itad 
hi'en issu(‘d on .furn* 12. ’I’he magistrate! 
dismissed (he <!a,se on the gi'ound (bat tlie 
period of six montfjs within which thtj pro- 
ce<!dings should have been e-ornmenced ran 
from .lime 12: -//c/e/.* ])i*oceedings could 
1 k! commiMiceil williin six months from 
.lulv 1. Mann v. (Leaver (1930), 15 Tax 
(Jas. 367, 1). (’. 


Part X. -Penal Provisions. 


642a. Penalties — Power to compound.] I ndrr 
19] 8 Act, s. 222 (1 ), the comrs. may compound 
any penalties, wliich in their opinion iiave 
been incurred, witiiout any iiroceediiigs to 


enforce sucli ])emi.!ties liaving fx’en tn,ke‘n — 
A.-G. V. .Ioun.stone (1929), 136 U. T. 31 ; 
10 Tax (’as 758. 


PART IX. SECT. 2, SUB-SECT, 3.— D. 

•p. Evidence — Not limited to material 
before Board of Appeal.] — Fedekat. 
Taxation Comk. v. Lewls Beroer & 
Sons (Australia), Ltd. (1927), 39 
C. L. R. 468.— AUS. 

»t. Burden of vrrHjf—On appellant — 
To esUdiliah right to benefit claimed .] — 
Moreau r. Federal Taxation Comk. 
(1926). 39 C. L. R. 65.— AUS. 

PART IX. SECT. 3. 

634 1. Whether available — Not action 
for return of money — Aaaesimient levied 
in default of return.] — Dh. K. N. 
Si NOHA V. Secretary of State for 
India in Council (1927), I. L. R. 5 
Ran. 825.— IND. 

PART X. 

J i, Laying informeUion — Within 

what lime.] — fJrliiiinal Code, s. 1142, 
applies to proseimtlons under Income 
\Vttr Tax Act, 1917 <e. 28).— R. r. 
Donkn, (192.'>]1 D. L. R. 1141 ; 1192.5] 

J,S. 


1 W. W. U. Oiii ; 13 C’fUi. Cviin. Cas. 
271 ; 34 Man. L. K. ,597.— CAN. 

j it — .1 — An inr<irn»a- 

tion under ln<M>uio War Tax Act, 1917 
(c. 2X), .s. H, for failing to inake a rerturn 
of income within tldrty clays after 
demand made tncTefur, must bo laid 
within six ijiouth;^ from the day or days 
OS to wfdcii iM-eiiHcd In ehargod witli 
beiujf in default, Crinilual C!ode, h, 1142, 
iH'ing ai)plieablo I heret o. — R. r. 
Meehan, 119251 2 D. L. R. 411 ; 
(192.5) I W. W. R. 819 43 Cun. CTiin. 

Cas. 325. -CAN. 

j ill. By “ person trho hua rud 

made, return ’ — Who Wbeio on 

beinjr charged for faillng^ to make a 
p’turn afUT demand made therefor, 
accuKcd HUtiHfies the inatfiritrate (hat. 
he had made u return when It wais first 
duo, ho is not a “ perrson who has not 
made a return '* within Ineorne War 
Tax Act, 1917 (c. 28). s. 8. (k. Is under 
no liability for falliu<f to make another 
return upon fho demand.- IL v, 
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! lJATn-'.JW. (19251 I D. L. R. 726 ; |192,>j 
! 1 W. VV. R, 275 ; 35 Man. L. U. 116. 
CAN. 

j Iv. A ppcal f'riminol 

wa«r.”! -Renp, having pleade*d trullty 
on an information laid tor a breach 
of Income War 'rax Act, 1917 (e. 2H), 
.s. 8, the niuKtstroi*! d(?ci<led that he 
could impoht! a in'nall y lliun that 

linjiofted by H(^ct. 9 (1), & his declHlon 
was alHriiied on tippeal //<?h/ ; 
Hfiecial leave to appeal to the Supreuno 
Ct. eould not be tfrantvd, the i»roeeedintr 
Ixdng a “ ('rlminfil caiiHo ” widiin 
•Suiiretnc <,’t. Ael., h. 36.— R. r. Rki.L, 
11925) 2 D. L. K. 57 ; (19251 S. C. U. 
59 : 43 (.'an. (Jrlio. C'as. 2H6.- CAN. 

•w. Proreedifius under Jut-rmw, War 
Tax Act— By aAom inHUtuied,]""\\. v. 
Kd (N. R.) (1926), 47 Can. Crlm. <;«:». 
j 196.— CAN. 

i tx. CogftJ.]— R. r. Kd 

i (X. R.). (1927) 3 D. L. R. 826 ; 48 
■ f:an. (Jrlm. Cos. 210. — CAN. 
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Part XI. — The Super Tax. 

Notb. — By the Finance Act, 1927 (c. 10), 38 (1) (d), Super Tax ia replaced by Sur-Tax for ike year 

1029-30 <£; subsequent years. 


644. Add, Annotation: — As to (2) Refd. Re 
Armaghdale, Craig v, Armaghdale (1628), 44 
T. L. R. 239. 

645. Add, Annotation : — Refd. Re Hulton, Hulton 
V, Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch. 316. 

646a. Nature of sur-tax.] — In every essential 
feature super-tax & sur-tax are the same tax. 
He Hulton, Hulton v. Midland Bank 
ExK(’nTOH ^ Trustee, Ltd., [1931] 1 Oh. 
77 ; 99 L. J. Oli. 310 ; 144 L. T. 343 ; 40 
T. L. Ji. 348 ; 74 Sol. Jo. 233. 

646b. Party chargeable dying Insolvent — Super tax 
due In respect of several years — To what 
years appropriation of payments made.] — Re 
Campbell, Commercial Bank of Scotland 
V, (.^AMPBBLL (1923), 10 l^ax Cas. 685. 

648. Add, Annotations : — Apprvd. Whitney v. I. R. 
Coinrs., [1926J A. C. 37. Refd. I. R. Comrs. 
V. Pakenhain, I. R. Comrs. v, Longford (1927), 
96 L. J. K. B. 882. 

649. Add Citation : — 10 Tax Cas. 88. 

Add, Annotalions : — Refd. Birt, Potter & 
Hughes V, I. R. Comrs (1027), 12 Tax Cas. 
976; I. R. Comrs. v. l*akeiiharn, 1. R. Comrs. 
r. Longford (1927), 96 L. J. K. B. 882; 
Cockerline (W. H.) & Co. v, I. R. Comrs. 
(1930), 47 T. L. R. 13 ; United Kingdoin 
Advertising Co. v. Wliiting (1931), 47 T. L. R. 
420. 

664. Add, Annotalions As fo (1) Refd. Whitney 
V. 1. II. (youirs., [1926] A. V, 37. Generally, 
Refd. I. II. Ooim*H. v, Pakenham, I. R. Comrs. 
r. Longford, Gascoigne v. I. R. Comrs., [1927] 
J K. B. 691. 

661. Add, CHialums :-~l 1020] 2 K. B. 246; 95 
li. .1. K. B. 694 ; 134 L. T. 699 ; 11 Tax Cas. 
181. 

Add, A7inotalio?t : — Refd. I. 11. Coinrs. v. 
Wright, [1927] 1 K, B. 333. 

662. Add, Ciiaiions 134 T. 754 ; 10 Tax Ctis. 
351. 

662a. — .] — A CO. having a sum con- 

sisting of accuiniilated prollts standing to the 
credit of its reserve fund iNt being empowered 
HO to do by its ai’ts. of fissocn., jiassed resolu- 
tions that its caj)ital should be increased by 
tiie creation of new shares, A that it was 
desirabie to capitiiais(‘ tJie sum A make it 
available for distribution among tJie share- 
tioldors us cui)ital free fimu income tax, A 
fuit/iier resolutions pursuant to wliich the 
sum was applied in payment up of the new 
shares, wbicii wei*e to be offered to the share- 
holders in proportion to their existing shares 
with an option to tliem cither to accept the 
new shares so fully i»aid up, or to take iJieir 
uoiinuat value in cash. A shareholder having 
accepted the wlu>le of the new sliares offered 
1<» him as fully paid, assessed to super 
tiix in respect thereof. The Special Comrs. 
liaviug discharged the iissessment : — Held : 


so far as the question raised was a matter of 
fact, it was concluded against the revenue 
by the hnding of the Comrs., A so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 38.5, Inland Revenue Comrs, v. 
Blott, Inland Revenue Comrs, v. Greenwood, 
No. 663, A Inland Revenue Comrs, v. Fisher's 
Executors, No. 664, the co. being dominant 
for all purposes, A the shares not bearing the 
character of income. — Inland Revenue 
Comrs. v. Wbigiit, [1927] 1 K. B. 333 ; 95 
L. J. K. B. 982 ; 135 L. T. 718 ; 11 Tax Cas. 
181, C. A. ; revsg. S. C. sub nom. Inland 
Revenue Comrs. v. Coke, Same v, Wright, 
[1920] 2 K. B. 246. 

Annotation : — Distd. Parker r. Chapman (1928), 1 38 L. T. 729. 

662b. On amalgamation of company.] — 

Held : part of resp.*s income. — Inland 

Revenue Comrs. v, Roberts (1927), 13 
Tax Cas. 277, C. A. 

663. Add, Annoiatiom : — Apld. I. R. Comrs. v, 
Fisher’s Exors., [1920] A. C. 395 ; I. R. 
Comrs. V, Wright (1920), 95 L. J. K. B. 982. 
Distd. Parker V. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore v, 1. R. C-omrs. (1925), 10 
Tax (\is. 045 ; Martin v. Lowry, Martin v, 
I. B. (’omrs., [1920J 1 K. B. 550; Baker v, 
Archer-Sliee, [1927] A. C. 844 ; I. R. Comrs, 
V. Dalgety A Co. (1929), 98 L. J, K, B, 642 ; 
(dmson r. I. R. Comrs., [1930] 2 K. B. 240. 

664. Add. Cibrlions A. C. 395; 95 

L. J. K. B. 487 ; 134 L. T. 681 ; 10 Tax 
Cas. 302, H. L. 

Add, Annotations Folld. Whitmore v, I. R. 
Comrs. (1925), 10 Tax Cas. 645. Apld. I. R. 
Comrs. f. Wright (1926), 95 L. J. K. B. 982. 

664a. .] — A limited co. ap- 

propriiitod for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided i^rolits which had been carried to 
the credit of its reserve account, tlie amount 
Id be applied (1) in subscribing for one 
hundred A lifty £1,000 4 per cent, debentures 
of the CO., A (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
CO. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, A at onc^ niontii’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
delienturcs was paid by the co. to the holder, 
interest being waived by him, A the co. 
thereupon borrowed £72,500 fVom him at 
6 per cent, interest, a liabilitv reduced to 
£33,117 by June 30, 1920 :^Held : the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, A he was not 
assessable to super tax for the year 1920-21 
in respect of tlie amount of the debentures. — 
Whitmore v. Inland Revenue Comrs. 
(1925), 10 Tax Cas. 645. 
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665. Add. Amnx)ialionsi : — Refd. I. R. Comrs. v. 
Fisher’s Exors., [1926] A. 0. 395 ; I. R. 
Comrs. V. Wright (1926), 96 L. J. K. B. 982. 

666. For the existing paragraph substitute tlie 
following paragraph : — 

Distribution of profits — Assets of company 
written up — Loans to directors written off.]— 

A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothei*s, 
were also the governing directors, 'riie 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid . The co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent, interest., 
against which the capital assets wore in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actiuU 
cash lent was mainly provided by a bank 
overdraft. At a later date resps. duly passt*d 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been a.ssossed 
to super tax upon £283,000 : — Held : (1 ) the 
loans were gc uuine loans, which gave rise to 
no liability t< super tax, even if cancelled, 
except as to the £67,000 taken from profit & 
loss account; (2) the ])urported release of 
the debt was wholly invalid ineffectual, ^ 
resps. remained liable to the co, to repay the 
whole amount of the £283,000 hut were not 
liable for any super tax thereon. — Hall v. 
Inland Revenue Comrs. (1926), 135 L. T. 
759; 11 Tax Cas. 24, 0. A. 

667. Add. Annotation : — As fo (1) %'crrin v. 

Dickson (1929), 98 L. ,T. K. B. 683. 

668. Add. CilalionH : 95 L. JT. K. B, 165 ; 42 

T. L. U. 239 ; 70 Sol. Jo, 360 ; 10 Tax l as. 
235. 

Add. Annotation: — Dbtd. 1. R. Comrs. v. 
Pakenham, 1. K. Comrs. v. Longford, On.fi- 
coigno V. I. R. Comrs., [1927J 1 K. B. 
594. I 

668a. Part retained by trustees —For payment ! 

of death duties.] — Appli.’s first husband, by 
his trust disposition & settlement, gave tlu; 
whole of his property, real ^ p(U’sonal, to 
trustees for payment of his debts, except 
those heritably secured on hi.s real est.ite, 
his funeral expenses, & the inanagj*m<‘nt 
expenses of the trust, any legacies he might 
leave, <& an annuity to a niece, & .subj<‘ct j 
thereto, in the events which happened, the | 
trustees were to hold the whole of his properl y I 
on trust U) pay out of the free income Us^reoi i 
an annuity his sister, & subject to the 1 
implement of all prior purposes of the trust, 
the trustees were, as soon as convenient afb*r 
his death, to convey all his lands A: estates L; 
applt. in life-rent during her life, with j 
remainders over to a series of heirs, <te to hold 
the whole of the residue of his propeity in ! 
trust for her in life-rent during her life & on ! 
her death to the person then entitled to the | 
landed estates in fee. In addition to all ; 
pow’eiii competent to tljem by sfatute <^r 
common law, testatcjr conferred on his 
trustees all powers of administration com- 
petent to a fee simple propriot .»r, A, in 
particular, power to sell any part of his : 
property A to grant leases of any part of the | 
heritable property. On the death of testator ' 


in 1919, heavy death duties became paya7)le 
on the heritable estates, which were already 
heavily mortgaged. The trustees eloctt'sd 
^ pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks & shares. Rending the realisation 
such part of the heritable estates as, aftor 
necessary reductions of the charges thereon, 
would be sufficient to meet thei remaining 
instalments, the trustees retained the estates 
A the management thereof in their own hands, 
A paid applt. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applt. was assessed to 
8ui)cr tax for the year 1923-24 on the whole 
annual value of tin* estaUis as assessed to 
income tax, Sched. A., for the previous year, 
A this assessment was upheld by the Special 
Comrs. on appi^al : — //c/d ; applt. was fisaess- 
able to super tax for the year 1923 -24 only 
on the amount of (lie free income actually 
receivable by her from the trustees for the 
preceding year, the trustees A not applt. 
being owners of 11 k* estates for tbe purposes 
of Hclied. A. for that year. — Dio 
(Lady) v. Ini.aniv Hiovenue Coahih. (1928), 
13 Tax Ciis. 345, 11. L. 

-I nutdalion : Distd. Shanks r. Jnhiiul llovonuo Oonim., 
111)201 I K. h. 

668b. Durini!: minority.] — Applt.’s 

grandfather left share of his estate in trust 
for his son, applt.’s father, for life A after 
the father’s death in trust for the Issue of the 
fatlu'i* in such shatis A on such conditions 
as the father should appoint i in d(;rault of 
a|>pointment, in trust for those (rhildiiMi 
0 (pially who should attain the age of twenty- 
one. The fath(*r <lie(l in 1911). llis will 
i^xercised the power of appointment men- 
tioned above A providi^d, inter alia, tliat the 
property setthsl by t<he will of the grand- 
father shoidd on the father’s death be 
divided into as many .sliartis as he should 
have ehildren surviving him, A that each 
cliild’.s share, should he iadd by trustees on 
trust to pay ilu! income to this child for 
iwi'iity years from Ma; father’s death A niter 
that period, if the child surviv<‘d, to trarrsfer 
tlie cor])US to him absoluh'ly. As the result 
of Chajieery pr<)(‘<‘edings with referen e to 
the father’s will the *jt, f)nler(*d, inter alia. 
that a e.eitain sum yer nnnnm should be 
j)aid to tlie gujardiari of applt. out of the 
income of Ids sliare in tlie gi’and father’s 
estate, foj* his maintenance during minority. 
It was coTibmded that this amount only 
should be brought into the cornjujtatitm of 
applt. 's liability to HUp«;r-tax Held: the 
income of tbe sliare ol the estalo appro- 
priaU'd to apjilt. was all income of applt. for 
b'uper-Uix [lurposes.- Stj’Jin v. Inland 
Revende CoMitH. (1929), 15 ’Rax Cas. 148, 
C. A. 

670a. Partnership --Payments to widow of deceased 
partner — For use of firm name.] — A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, A goodwill, paying to the exors. of 
the deceased partner for tliis privilege 
the sum of £500 quarterly for a period of 
five years, “ after which it may be enjoyed 
without further payment.” One of tbe 
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partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased's share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applt. was assessed to super tax for the year 
1920-27 in respect of her half share of the 
four quarterly payments received in 1926-26 : 
— Held : the payments were income assess- 
able to super tax. — Mackintosh v. Inland 
llBVBNUB Combs. (1928), 14 Tax Cas. 16. 

671a. Loans to controlling shareholder of private 
company — No dividends declared.] — Applt. 
was the controlling shareholder of live 
private limited cos. From time to time he 
withdrew from Uie business of each of the 
<;o.s. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by liimself trading as a firm. The 
sums so withdrawn were described in the 
cos.’ accounts as “ loans ” to applt. trading 
as siicli linn. Each of the cos. had power to 
advance money on loan, with or without 
security, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
Tht> loans were not secured by any document, 
no provision was mad as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The 8p(^cial Comrs. 
decided that the loans in question had not 
been madt‘ in tl\e course of tlie businesseB 
carried on by tlie cos., that they were not 
genuine loaus but constituted income of applt. 
for tJio jrurposes of 8up(!r tax : — Held : there 
was auii>lo evidence! before* the Comrs. to 
support their conclusion of fact. — Jacobs v. 
Inland ItKVBNUii: Combs. (1925), 10 Tax 
Cas. 1. 

672. Add, Citatio7i:—lU L. T. 408, 

672a. Arrears of Interest received by purchaser of 
bonds.] — Where a taxpayer purcliases bearer 
bonds, on whicli the interest for several years 
is in arrear, tSt his ])urchase confers upon him 
the right to tlie arrears, & sevei-al years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
puiqxise of super tax, under 1918 Act, 
8. 5 (3) (r), part of his income for the year in 
which payment was roceiveil. — LKiiiH r. 
INI.AND IllflVENUE COMBS., [1928J 1 K. B, 73; 
96 L. J . Iv. B. 853 ; 137 L. T. 303 ; 43 T. L. K. 
528 ; 1 1 Tax Cas. 590. 

Anvokition Simpson v. Matirico’s Exors. (1929), 14 

Tax Cos. 580. 

673. Add. Citations 135 L. T. 272 ; affd. (1928), 
139 L. T. 20; 44 T. L. R. 420; 72 Sol. Jo. 
239 ; 13 Tax Cas. 677, C. A. 

673a. Income received by executor before assent 
t 0 ‘ legacy.] — Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of certain shares in two cos. 


Owing to difficulties in administration the 
exors. did not assent to the legacy until 
June, 1924, & in the meantime dividends had 
been declared upon the shares in Feb. & 
Aug. 1923, & in Mar. 1924, which dividends 
were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super, 
tax upon these dividends for the years 
ending Apr. 6, 1924, A: Apr. 6, 1926, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a position to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed : — Held : the doctrine of 
I'elation of the exor.’s assent to the date of 
the death applied, A resp. was rightly 
assessed. — Iniand Revenue Combs, v. 
Hawley, [1928] 1 K. B. 578 ; 97 L. J. K. B. 
191 ; 138 L. T. 710; 13 Tax Cas. 327. 

673b. Income from share of residue — When resi- 
due ascertained.] — Applt. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital A income of the 
residue of his father’s estate, which consisted 
mainly of real property heavily mtged. The 
will provided that the property was to be 
divided when the youngest child attained 
twenty-five, which happened in 1916, A not 
before, A that until then the exors. A trustees 
should apply the surplim incorne, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property A continued, from 
1916 to 1925, to apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, A payment of certain 
legacies A annuities was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1921, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1925-26 were made upon the 
applt. to include one-fourth of the income 
from the property, less annual charges, but 
without deduction for repayment of mtges. : 
— Held : so lung os the mtge. or other debts 
remained unpaid the exors. W’erC entitled 
to retain any assets coming to their hands, 
the applt. did not enforce conveyance to 
himself of his share of the residue, A there- 
fore the income arising from his share was 
not his income for super t.ax purposes. — 
Daw r. Inland Revenue Combs., Dufp- 
Dunbab V. Inland Re\"Bnue Combs. (1928), 
14 Tax Cas. 68. 

Annotation : — Expld. A Distd. 1. n. Comrs. v. Smith, [1930] 

1 K. B. 713. 

673c. Question of fact.] — A testator by 

his will devised A bequeathed all his real A 
personal estate to exors., w'hum he also 
appointed trustees upon trust to sell A 
convert, with power to postpone, A, after 


PART XL SECT. 3, SUB-SECT. 2.— C 

ta. Itu'otne rea^ved by settlor under 
vnhmtary setUenutU — Deductiotis — Out- 
Qoinua by tnaUees. 1 — tJeJd : only the 
live iiicoiuo pui<i over to the setthir 
aftor payment of the outtfolugs by the 
tniHtocs, with the appropriate additlou 


for iticomo tax. won hib income for 
super tax purposes. — I ni.ani> Bkvknuc 
C oMiw. V. Hamilton (Loud) or 
Daijskll (1926). 10 Tax Cas. 406.— 
SCOT. 

•b. Free life rent use enjoyment of 
house — AU outgoinifs except ienani*s 

42 


taxes paid ^ by trustees.] —Held : the 
assessments made to include the out- 
gtiings paid by tbe trustees, as increased 
by the appropriate addition for income 
tax, were properly made. — Donald- 
son’s Executors e. Inland itEVKNUE 
Comrs. (1927). 13 Tax Caa. 481. — 
SCOT. 



VoL XZVm.— Income Tax. Cases 678o— 674e. 


payment of his funeral & testamentary 
expenses, debts & legacies, to divide the 
residue amongst his children in equal shares. 
At the time of testator’s death the estate 
was subject to mtges. of considerable amount. 
The exors. had from time to time made 
advances to the children, & were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on &, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the year ending Apr. 6, 1920, on income 
which included the sum so credited to him 
in the preceding year, appealed against the 
assessment on the ground that the residue 
had nt)t as yet been ascertained, inasmuch j 
as there was a nitge. on the estate for a large 
sum, which was still outstanding, & therefore 
that he had no income from testator’s 
residuary -estate to which super tax could 
attach. The Comrs. held that in tJiose 
circumstances they were precluded by Daw 
V. Inland Revenue Comrs. ^ No. 072h. frf>m 
holding that the residue had been ascertained, 
& they discharged the assessment : — Held : 
the questio!' whether the residue had been 
ascertained A the bequest assenUnl to by 
the exors. was a question of fact to bo deter- 
mined by the Comrs. & not by tlio ct. ; there 
was no rule of law that tlie mere existence 
of an outstfinding mtge. prevented the 
residue from being ascertained ; the C^omrs. 
had misdirected themselves in law in holding 
that Daw's case, No. f)73b, prevent-ed them . 
from coming to a decision on the facts, & the 
case must be remitted ti> them for a finding 
whetlier on the facts the residu ,* h::.d been 
ascertained so as to constitute a trust fund ; 
also. Daw's case, No. (17 db, d.*cide.,i no 
principle of law, but was merely a dcjcision 
on the particular facts of that case.-- i 
Inland Revenue Comhs. v. Smith, [1930] 1 
K. R. 713 ; 99 L. J. K. B. 301 ; 142 B. T. 
617 ; 15 Tax (^is. 001, C. A, 

674a. Annual value of family mansion occupied 
under will.] — Held : the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate a discretion to 
admit to the mansion the present occ\n>iAnt 
or certain members of his family during bis 
lifetime, must be regarded as being in 
occupation under the will, & the profits 
gains r(q)ieseiiting tlu^ annual value of the 
house £orm(‘d part of his income for purposes 
of super tax. — Tollemauhe v. Inj^and 
Revenue Comrs. (192()), 90 L. J. K. B. 700; 
130 L. T. 414 : 43 T. L. K. 68 ; 11 Tax Cas. 
277. 

AnnoioUions : — Consd. Shanks v. I. K. Comrs., fl92f)] I K. H. 

342. Apprvd. Sutton v. 1. R. Comrs. (1929), 4.0 T. L. R. 

.065. Consd. StodeRml v. Rrloc (1931), 4 7 T. L. R. 405^. 

Eefd. Miller (Lady) v. L. R. Comrs. (1930), 10 Tax Cas. 2... 

674b. Difference between net Schedule A. assess- 
ment & reduced rental paid under lease.] — 

Resp. negotiated for a lease of a liouse at a 
rent of £135 per annum, but it was eventually 
agieed that if resp. would pay £683, which 
was neces.sary Uy put the premi.ses in a fit 
state for liabitation, a lease would be granted 
at a rent of £35 per annum. The sum of 
£683 was paid before the execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 


years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towaiMls further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum : — Held : the 
sums paid by ivsp. for repairs at the beginning 
of his t/cnancy were capital expenditure, 
the dilTerence between the net Schedule A. 
assessment on the house & the rent of £35 
actually paid under the lease formed part 
of his total income for super tax purposes. — 
Inland Revenue Comrs. v. Fauous (1926), 
10 Tax (^as. 665. 

Annotntinnsi ; -Consd. Shatiks r. T. R. Comrs^., (19201 1 K. R, 
312. Refd. I. R. Comrs. r. Miller, [1930] A. C. 222. 

674c. Beneficial occupation — Right of residence in 
house rent free.l — Shanks v. Inland 
Revenue Comu.s., No. 1 la, ante. 

674d. .] — Testator by his trust dis- 

position & settlement dirt'cted his trustees 
to hold Sc 1 ‘etain his lands <te estates at M. Sc, 
to pay all duties iV burdens Sc the c.ost of 
rt'pair Sc mainb'uancf^ in the event of his 
death without issue, to allow his wife “ to 
occupy <fe posse.ss during her lifetime free of 
rent or taxes both landlord’s Sc ten/nit’s ” 
the mansion-house of M. with the oIRccs Sc 
furniture other effects then'in the game 
on his estab^s. 3’estator having died without 
issue, his widow, ur\der the terms of the 
trust, occupied the mansion-lionsc" Sc lands 
at M. during the year ending Apr. 5, 1920. 

On an ai)]>oal hy lurr U) tis? Special Ct)mrs. 
against an additional asse.ssment to super 
tax for the year ending y\pr 5, 1921, on a 
sum representing (a) the annual value of the 
mansion-house lands, Sc {/>) e.ertain pay- 
ments by the trustees for rates Sc wagers, tlui 
Comrs. upheld the additional ass<>ssment, 
but their det-errnlnation Wfis rev<‘rsed by tlio 
First Division of the (Jt. of Session as the Ct. 
of lOxchequer in Scotland: — Held: (1) as 
occupier in her own right of the inansitin- 
house Sc lands the widow was rightly assessed 
on the annual value of her free fuijoyment as 
being income liable to super tiAX. The 
liability of the occupier to suptir tax is not 
determined by the question whetluir he has 
power to let or otluirwist^ to convert the 
annual value into money ; (2) the mont^y 

paid by the tnist(*e.s for rates was paid for the 
benefit of tlie widow Sc ought to be included 
in her totel inccjme for super tax puqioses. — 
liVr^ND Revenue Comrs. v. Miller, [1930] 
A. C. 222 ; 99 L. J. P. C. 87 ; 142 L. T. 497 ; 
46 T. L. R. 207 ; 74 Hoi. .To. 138 ; sid) nom. 
Miller (Lady) v. Ini.and Revenue Comrs., 
15 Tax Cas. 25, H. L. 

Annfjtatiorm ; — Genfnillv, CoDid. Fry v. SollHiiurv Houho 
EH tiito. Ltd., .lorieH v. City of Loinloii Roa) Pror»orLv t.’o,, 
[19.30] A. a. 432. Reid. Siittofi V. 1. R. Conirn. <1929). 14 
Tax Cub. r>(}2 ; I. R. (Joriwh, v. Coiilnil Electric 

Power Co. (1931 ), 145 L. U’. 109 ; Mtiliel ham's 'I'niHUMiS v. 
7. H. CornrH., Michelhum (Lady) Exors. v. 1. it. Comrs. 
(1030). 14 4 L. T. 1U3. 

674«. Profits of partnership — Executor of deceased 
partner becoming partner.] — Applt. was the 
sole extrix. Sc residuary legatee of h€^r late 
husband, who, until his death in 1916, was 
a partner in a firm. At the time of Ids death 
large sums were owing to the firm from 
residents in enemy countries, Sc by arrange- 
ment with the inland Revenue those were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
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tax as profits of the firm of the year in which i 
they were received. On her husband's ! 
death applt. became a partner in the firm. 
In 192] a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 5, 1923. By arrangement between the 
partners applt. nore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits : — HeM : no part of the sum 
received in re8pt»ct. of the enemy debts formed 
any part of appJt.’s total income for super 
tax purposes. — Lasbkn v. Inland Revenue 
CoMR«. (1927). 138 L. T. 463 ; 13 Tax Oas. 
229. 

674f. Distributed by agreement after accumu- 

lation.] — In 1918 one of the partners in a 
linn died. Availing himself of certain pro- 
visions in the deed of partnei*ship he had by 
his will noininatt*d bis son t(j be a partner h 
to su(M;eed to his interests in the firm as 
from U>e date of his death. Tlie partnei*ship 
deed inadt^ sucii a nomination subject to the 
consent of tlie other partnc^rs, provided that 
^uch consent sijould not he unreasonably 
with Judd. 'I’liis consent was not given & 
was evfintually, in 1926, formally refusefi. 
'I’lirougliout this pei*iod what would have 
been the deceased father’s share of the prolits 
was carried to a suspense account A: 

* r<anain(^d undiHiribute<l. Undt'r the i>ro- 
visions of the partner flip deed if the son 
wert? ailmitt<*d as a partner this share of the 
prolits from thes date of the fatlier’s death to 
ih(‘ date of tlie son’s adniissiou would belong 
wholly to applt. in the lii’st ease ; but if the 
son were not admitted these prolits would he 
divisible equally Ixitweeu the first axiplt. & 
the thret^ other partnerH. Two of the lath(;r 
thr(?e retired iV relinquished any claim they 
might have in the matt<'r. It w'as agrei'd in 
1926 that the accumulated prolits sliould he 
distributed as to 25 per cent, to the one other 
tiien rtanaining original partner (whose 
exurs. wt?rc applts. in tlie second case) & as 
to 75 per cent, to tlie first applt. This 
distribution was not actually made until 
1928. The son in 1926 ^ again in 1928 
attempted unsuccessfully to contest by 
litigation the validity of these proceedings. 
T1 h> Drown contendt^d that the parties were 
entitled, on the basis of the 1926 agreeiiient, 
to shares of 75 ptT cent, 25 per cent, 
respeiftively in tiu* prolits in que.stion year 
by ycm' from 1918 onwards iV were assessable 
to super tax accordingly. The special 
coinrs. on a})peal ufdield tliis view. Applts. 
dtmiaiided cases : — Jleld : the first applt. was 
assessable in resjiect only of the 25 per cent, 
to wdiich he was entitled in any event & in 
the second case there was no liability. — 
FiiANKLiN V. Intend Revenue Comiis., 

SWAYTIlUNcfs Kxoiw. V. INLAND REVENUE 
CoMii^. (1930), 15 Tax Caa, 464. 

674g. Undistributed profits of company — ^Finance 
Act, 1922 (c. 17), s. 21 — “ Reasonable time ” — 
Termination by liquidation.] — The share 

capital of a limited co. registered in 1922 was 
held by four persons, & the co. "was a co. to 
which above sect, applied. In Feb. 1924, 
the direcUirs came to the conclusion that the 
prosperity of the business, which was 
spe^^ulative, might not continue. Accounts 
for the year to Mar. 81, 1924, we>e prepared, 


showing a profit of approximately £34,000, & 
were presented at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& a liquidator appointed. The Special 
Comrs. issued a direction to the co. that for 
super tOrX purposes the co.’s income for the 
year ended Mar. 31, 1924, should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Comrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect, 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend : — HeM : the co., by going 
into liquidation while the “ reasonable time ” 
contemplated by tlie Act was still running, 
terminated that reasonable time, & that in 
view of the intended liquidation it would 
have been reasonable for them to have 
distributed the whole of the available income. 
— Sutcliffe (Lionel), IvrD. v. Ini*and 
Revenue Comr-s. (1928), 14 Tax Cas. 171. 

674h. What amounts to Income — Profits 

appropriated to endowment policies.] — ^Ajiplt. 
CO. was formed in 1918 as a private limited 
CO. by a husband A: wife, who at all times 
held all its issued capital except live one- 
shilling shares. The objects for which it was 
est/ablished did not include the carrying on 
of any business to which the A8.surance Co. 
Act, 1909 (c. *19), applies. The only bvufiness 
that the co. carried on was the issuing of 
endowment poIi(;ies the management of 
the funds received by way of premiums for 
such policies. The only policies issued wore 
a small number of policies issuiid to the 
husband & wife in 1918 & 1919, payable in 
1928 1929. Aitt^r the surrender of certain 

policiijs in force only for a few months in 
1918 <te 1919 the only poiicu^s remaining were 
four policies, the consideration for each of 
whicli had been the transfer in one amtumt 
to the CO. as a lump sum premium, of National 
War Bonds of a face value equal to the 
amount assured by the policy. Under these 
policies the co. undertook to repay the sum 
assured “ together with any bonus which at 
the time of payment will be attached to the 
policy.” There was no provision in the 
policies or in the co.’s articles giving the 
policy-holders a title to any share in the co.’s 
profits. The co. each yeai* ” appropriated ” 
to the account kept for each of the policies 
an amount approximately corresponding to 
the interest on the bonds transferred as the 
premium for such policy & made correspond- 
ing investments, wdiich were treated as held 
against the policy : — Held : the interest in 
question was income of the co. for the 
pui'poses of sect. 21. — Endowment Co., 
Ltd. V, Iniand Revenue Comiis. (1929), 
14 Tax Cas. 353. 

e 74 j. Sums applied In repayment 

of share or loan capita) or debt.] — A private 
limited co. was incorporated in Mar. 1915, to 
purchase from H. certain freehold & leasehold 
properties known as the C. Estate, subject to 
mtges. owing thereon amounting to £238,000, 
which were vest-ed in H., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co.. 
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who together with H. were the directors of 
the CO. The^ Arts, of Assocn. of the co. con- 
tained on article, No. 95, which provided that 
“ so long as any mtge. or charge affecting 
any proi^erty of the co. shall remain out- 
standing & unsatisfied tlie net profits of tlie 
CO. shall be applied in the discharge & satis- 
faction, so fai’ as the same shall be available, 
of the principal moneys & the moneys secured 
by any mtge. or charge for the time being 
outstanding & unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.*’ There was also a deed poll 
executed by H. in Nov. 1916, by which it 
was provided that the net profits of the co. 
should be applied, without any deduction 
for interest* on mtge. debts to which he wti.s 
entitled, in the discharge & satisfaction of 
the principal moneys & interest payable in 
respect of the mtge. debts mentioned in the 
sched. to the deed poll, to which H. was 
not beneficially entitled. These outstanding 
mtges. were aftenvards taken over by II. 
No dividends had ever been paid by tb(* co., 
but the mtges. had been reduced from 
£238,000 tv £186,000, & the co. had al.so 
accumulatov. a reserve fund of £80,000. 'Die 
Special (!oi irs. made a direction under 
Finance Act-, 1922 (c. 17), s. 21, wliicli was 
conlirmod by tbe Board of lieferees, that fot* 
the purjjoses of assessment to super tax the 
actual income from all sources of the <;o. 
should for the periods ended .Tunc 24, 1024, 
1025, &- 1926, respectively, be deemed to be 
the income of the members of tlie co. : — 
Held: (1) neither art. 95 of the Arts, of 
Assocn. of the co. nor the fact tliat no .speci^U 
re.^olution liad b(‘en passed bv tfie co. 
altei’ing tlie i’(*(juireim?nts of that artioT* jm*- 
cluded tlie Special Oorurs. from ni« king a 
direction under Finance Act, 1022 (c. 17), 
s. 21 (1), that the co. liad not distributed a 
reasonable part of its iruMunc t-o its members, 
&; therefore the income of tbe co. should for 
the purposes of a.S8essment to super tax be 
deemed to be the income of its nKimbers ; 
(2) the fact that Finance Act, 1027 (c. 10), 
a. 31 (1), expressly provided that sums 
expended or applied in redemption or repay- 
ment of any snare or loan capital or debt 
sh(juid be regarded as income available for 
distribution among the members of the co. ; 
& therefore in terms applied U) tbe present 
case, did not prevent such sums being 
regarded as available for distribution among 
the members of the co. under the general 
provisions contained in Finance Act, 1922 
(c. 17), 8. 21 (1 ) ; (3) whei*e there has been 
no dii^ribution by a co. among its members 
of a reasonable part of its actual income, A: 
in consequence a direction has been made 
by the Special Comrs. under Finance Act, 
1922 (c. 17), 8. 21 (1), that the actual income 
from all sources of the co. shall for the pur- 
poses of assessment to siipei* tax be deemed 
to be the income of the members, tbe whole 
of the income of the co. & not merely that 

g art of its income that might reasonably 
ave been distributed by the co. among its 
members, is to be treated as being covered 
by the direction of the Comrs. — Colvixxe 
Estate, Ltd. v. Inland Revenue Combs., 
[1930J 2 K. B. 393 r 100 L. J. K. B. 101 ; 
144 L. T. 28 ; 15 Tax Cas. 485. 

, .] — G., Ltd., was a 

private co, incorporated in 1918. At all 


times mateiial in the present case the whole 
capital was held by two persons, who weixj 
also the co.’s sole directors. O., litd., in 
pursuance of one of the objects for which it 
was formed, atiquired in 1918 the wliole 
issued share capital of another co. The 
funds necessary for this transaction wore 
obtained partly by loans from tlie two 
directoi's, & partly by a loan fr<un a bank 
obtained on the coiuiitious {a) that all the 
shaj'es so aciiuired were deposittnl with the 
b;ink an security, A- (5) tliat all <lividends on 
the shares were paid to the* bank, as A when 
i*eeeivt‘(l, in reduction of the amount dm^ to 
tlu^ bank. Prom 1919 to 1923 dividends 
wer<^ recM^'ived tVr paid ov tT under this arrange- 
ment. During these years (b. Lid., had n(> 
ntln‘r in(!ome. Its i*\penses wtue met by 
Ituins from the dirv'ctors who also from time 
to tinu' lent to the co. further sums wdiich 
were j)aid t-o the hank to reduce, tbe balance 
du4‘ from the eo. At May 21, 1922, tbe co.’s 
liriaiudal year ended on May 21, the amount 
owing to thi* hank was £1,965. In N<»v. 
1922, the bank ailvnneed further sums with 
w'hi(di t-lu^ (u>. made ot-Jier investments. 4’he 
anionnt owing t(v the bank at May 21, 1923, 
was £7,933. Tli(‘ Speeial (^niirs. issued 
“ directions ” under Financi* Act, 1922 (c.. 17), 
s. 21, that tin* div id(‘rids re(M*jv(5<J by (b, 
iitd., during Hu* year to May 21, 1922, 
£19,509, iV. during t in* year to May 21, 1923, 
£<$,599, shoiiM be d(‘enied to b(* iiuMHiie of 
the two sba.i*elw)l(j(‘rK bn- super tax ]>nrpc»ses. 
On appeal tlu^ Spia ial ('oinrs. dischargeal 
tJiese “ dir(*ctions.’' Tlie I. R. Comrs. 
re<|uir(id tin,* «*aHe to be relMauil by t he Boa, rd 
of Referef‘H, who j’estorial the ' diiHadions.” 
The c<n appea.led to tin* High - Ji eld : 

(a) as regards the first year, tlie co. could 
not make any distribution A tins decision of 
tin? Hoaiii of B(}tVr(‘es could not, stand ; 
(5) as regards tbe second year, the Board of 
IRfferees were* entithat to conn? to the. dcicisuiii 
which tlury htul given, as t here was a, balam^t^ 
iivailable for distrihution, the amount of the 
dividends riiceived having be<‘n in exe.i'ss of 
the amount owing B) the hank in n*Hpect of 
the 1918 Joan. Kii), Ltd. v. Inland 

Kkvionuk (/’oMitH. (1939), 15 'fax Can. 4 15. 

Anwiluiiim'. Consd. C'olvilli* hl<l. v. I. Jt. 

(llKHp. KM) J.. .1. K. 15. 101. 

674,1. Direction by Special Commissioners 

- - Construction of articles, j 

Rstate, Ltd. v. Inland Blvenuk Comiw., 
No. 674j, imle. 

674m. Amount of Income affected.] 

Colville Ehtate, I/id. r. Inland Revenue 
Comics., No. 674j, ante, 

674n. Sums expended by trustees — Upkeep of trust 
property.] — Applt. was the tenant for life 
of a mansion A land under a will which 
provided that the trust<3es should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed to super tax 
in respect of the sums so expended by the 
trustees : — Held : as applt. had had the 
benefit of the sums expended by the trustees, 
he was properly assessed to super tax in 
respect thereof. — Sutton a. Inland Revenue 
Comrs. (1929), 45 T. L. R. 565 ; 14 Tax Cos. 
662, C. A. 

6740. Payment of rates.] — Inland Revenue 

(JOMRS, V. Miller, No. 674d, anU, 
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674p. Dividends paid out ot fund not assessed to 
income tax.] — Where a shareholder receives 
a dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the co. in earlier years, which owing to 
the principles of measurement of income tax 
has not in fact been assessed to income tax, 
such dividend is not liable to assessment to 
the shareholder's super tax. — Gimson v. 
Inland Revenue Comes., [1930] 2 K. B. 
240 ; 99 L. J. K. B. 5,32 ; 143 J.. T. 704 ; 15 
Tax Cas. 595. 

A7inatali(m \ — Distd. Hamilton v. I. 11. Ooinrs. (1931), 171 
L. T. Jo. 457. 

680. Arid, Annotations: — Retd. Hartland v. Dig- 
gines, [1926] C. A. 289 ; Sutton v. I. R. 
Comrs. (1929), 46 T. L. R. 666. 

681. Add. Annotations : — Consd. Sutton i’. I. R. 
(]omrs. (1929), 14 Tax Cas. 062. Expld. 
Mlclielham’s Trust(.K!8 v. I. R. Comrs., 
Michelham (I.ady), Exors. v. I. R. Comrs. 
(1930), 144 E. T. 163. 

681a. ,] — Lord M., who died on .Tan. 7, 

1917, by his will bequeathed an annuity of 
£25,(100 free of income tax to his wife. The. 
Ct. of CJwincery decided that the annuity was 
bequoath(*d free of both income super tax. 
'i'lie trustees of the will appealed against 
a..s8c*ssments to income tax for the live years 
(iudod Apr. 5, 1926, made upon them in 
respect of so much of the annuity as was not 
paid out of profits gains brought into 
charge to tax. The v ill provided for the 
payment of the annuity juimarily out of the 
income of the residuary estate, but, if in- 
sunicient, resort might be luid to tlie cai)ital 
of the residuary estate from time t-o time to 
make good the deficiency. Tiie trustees 
alleged that for the purpose of arrivaig at 
the assessment under r. 21 of the rules 
applicable to all scheds. Finance Act, 1927 


(c. 10), s. 26, the amount of the annuity ought 
to be taken to be £26,000 with the appro- 
priate addition to make the grossed amount 
which would produce £25,000 net after deduc- 
tion of income tax only, which for example in 
1925-26 would have been £31,260 ; & no 
addition should be made in respect of any 
super tax. The Crown claimed that there 
ought to be added that portion of the super 
tax assessed on the recipient of the annuity 
which bore the same proportion to the total 
super tax assessed on the recipient as the 
sum of £26,000, together with additions 
calculated on a similar basis for the previous 
year bore to the total income from all sources 
of the recipient during that year, & that a 
fuither adflition should then be made to the 
sum so arrived at sufficient to make the total 
sum, after deduction of income tax at the 
rate current during the year, produce the 
sum so arrived at. The comrs. held that the 
payment of the 8Ui)er tax by the trustees 
was an additional annuity to l^ady M., & 
that in computing the amount of the annuity 
for the purpose of assessment under r. 21 
& sect. 26 tlie super tax with tlie income tax 
aijpropiiatc thereto must be included : — * 
l/eld : there had been given to Lady M. an 
additional annuity of such a sum as, after 
the deduction of the income tax thereon, 
would leave the amount of super tax for 
which she was chargeable in respect of the 
annuity given by the will, & income 
tax was payable on that additional annuity. 
— MioHiciJTAM’s Trustees v. Intand 
Revenuk Comrs., Michelham (Executors 
OF Dowager Lady) v. Inland Revenue 
Comrs. (1930), 144 L. T. 163; 15 Tax Cas. 
737, C. A. 

683. Add. Annotations : — Refd. I. R. Comrs. v. 
Pakenhain, 1. R. Comi‘6. v. Longford, Gas- 


PART XI. SECT. 8, SUB-SECT. 8.- A. 

Bt. Lvmv sum paid to rcUrinu 
jiartner .] — Ono of th« partnoro of a 
firm bavin? rotlrod, tho paitncrshlp 
biisinoHs was continued by fbo I’emalu- 
In? iiaitnorH, A' tho retlrln? partner 
received £1,500 " In full Batlsfaction of 
blu whole share & Inhiroet in the profitw 
of tho year current at the date of 
dlHHolution of the origrlnal parl iicrahip,” 
& it WOB further nrovJded that there 
should be paid to idui quarterly " out 
of tho future profits of tho buslnofl.s *’ 
Bums amountius to £500 for tho first 
year, & diininlsniiiK prradually to £100 
for the fifth year: — Held: (1) the 
£1,500 was not a Hhare of tho profits 
of tho firm, but the price or conaldero- 
tlon paid for a flisohanjre by tho 
retlrinsr partner of his cUilin to partied • 
pate in tho profits of tho firm prior to 
his retirement, & tho a?rec merit did 
not affect the aHcortalmuont o( their 
Bhaic of the profite up to that date : 
(8) tho quarterly payments out of 
the future profits ” did fall to be taken 
into account In oetimatin? their profits 
after that date. — Itui'Ri-fiiFOitD v. 
Inland Revenue Co^uts., 11924] S. C. 
ti8tt ; 10 Tax Cua. 083.— SCOT. 

PART XI. SECT. 8, SUB-SECT. 8.— B. 

t i. cf* i7icome tax thereon .) — 

By an autenuptlal marriage settlement 
a husband conveyed funds to trustees 
for payment of an annuity of £600 free 
of income tax to his wife, & for pay- 
ment of the balance of tho free income 
to himself. By a subsequent agrree- 
ment, following upon divorce, the wife 
dlsohaived her claims under the settto- 
mont, & tho husband grranted a man- 
date to the settlement trustees to pay 
an annuity of £000 free of tax to the 
wife, 8: the balance of the free income 


to liimself. Tho intention of the agree- 
ment was declared to be that the wife 
should receive aii absolutely free 
amuilty of £000, & tho husband bound 
IdiUHolf to relieve her of income tax 
thenMur In the event of her being found 
liable to pay It : — Held : In computing 
lire liusbaud’s income for super tax 
be was entitled to deduct, in respect of 
the annuity, such a sum as would, 
after deduetlon of income tax, amount 
to £600 ; & that rule 23 (2) did not 
luvnlUlato the pajTnent of £600 in full 
to the wife, in respect («) that the 
annuity was payable under tho agree- 
ment out of net Income belonging to 
tho husband, which had olnsady borne 
tax, A f5) that the husband had under- 
taken tliat tho wife could receive such 
a sum os, after deduction of tax, 
should amount to £000 . — Hutchison 
r. lNL.\ND Rkvkxuk Comjv., 11930] 
S. 293 ; 15 Tax Cua. 89.— SCOT. 

sy. Alloiaanre by father to sou — 
Finance Act, 1922, s. 20 (1).} — A father, 
who had paid a sum of money to his 
son. a married man, of full ago, under 
a gratuitous bond by %yhlch ho had 
bound himself to pay to the son an 
annuity for a iieiiod of three ycai*s, 
claimed to deduct the sum in question 
ill calculating the amount of his total 
Income for super tax purposes, on the 
ground that above sect, (c) applied 
to tho case : — l/eld : the deduction 
was inadmissible, in respect that the 
income disponed fell exactly within 
the description contained in above 
Beet, (ft), being for a period of less than 
six years, & it must accordingly bo 
deemed to be tho father's Income for 
super tax purposes. — Gillies v. Inland 
Revenue Comrs., [19291 S. C. (Ct. of 
Sess.) 131.— SCOT. 

■z. Loss on purchase of slutres tn 
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other comjjanies .) — In 1020 applt. co. 
was incorporated in India & entered 
into agreements with two English cos. 
w'hat had jiromoted It & were at all 
times practically the only shareholders, 
to jiurohasc from them a large block of 
shares in B. C., Ltd., the consideration 
being the allotment to them of an 
equal number of fully paid shares of 
Rs. 200 each In applt. co. Half the 
Khares were to be, & were, allotted 
Immediately ; the English cos. could 
retain tho B. C., Ltd., shares for 
3 years, & pledge them to secure 
their owm liabilities. Jn 1923, no 
further shares having been allotted 
& no B. C., Ltd., shares delivered, a 
supplemental agi’eement was made 
under which the English cos. in 1924 
sold all the B. C., Ltd., shares, the 
luice re-alisod & dividends being 
credited to applt. co. ; it was pai’t of 
this agreement that the shares already 
allotted should satisfy tho original 
purchase consideration. In respect of 
super tax for 1924-25 under Indian 
Income Tax Act, 1922, applt. co. 
alleged that the transaction had 
resulted in a loss to them which they 
were entitled to doducit from profits 
atherwise accruing. They contended 
that in ascertaining the result of the 
transaction the allotted shares must be 
taken at their normal value of Rs. 200 
each. It wna found by the com- 
missioner that in 1920 each share in 
applt. co. was worth Ka. 98 : — field : 
no loss was proved as the English cos. 
were liable to applt. co. for the amount 
by which the sum realised was less 
than the nominal value of the allotted 
shares. — Trustees Corpn. (India), 
Ltd. c. Commissioner or Income Tax 
(1030), 57 L. R. lud. App. 152, P. C.— 
IND. 



VoL XZVm.— Income Tax. Oases 688— 700a. 


coigne v, Comrs., [1927] 1 K. B. 694; 
Jones V. Wright (1927), 189 L. T. 43 ; Perrin 
V. Dickson (1929), 98 L. J. K. B. 683. 

684. Add, Annotations: — Apld. Perkins’ Exor. v, 
I. R. Comrs. (1928), 13 Tax Cas. 851. 
Refd. I. R. Comrs. v. City of Buenos Avres 
Tramways Co. (1904), Ltd. (1920), 12 Tax 
Cas. 1125 ; Glared Kid, Ltd. v. I. R. Comrs. 
(1930), 16 Tax Cas. 446. 

685. Add, Annotation : — Generally^ Refd. I. R. 
Comrs. V, Pakenliam. 1. R. Comrs. v, Longford 
(1927), 96 L. J. K. B. 882. 

687a. .] — The exor. of a deceased taxpayer 

appealed against super tax assessments which 
had been made on deceased in respect of his 
wife’s income" from settled funds & from 
certain shares. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Hub- 
sequcntly he had charged his life interest in 
the settled funds, thereby forfeiting it in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares which 
had become pmctically valueless were sold 
by the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable. 
& the trustees, to whom the £11,000 was still 
owing, issued an originating summons to the 
pai'ties interested, & as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount 
by which the wife’s aggregate income from 
the settled funds & the mortgaged shares, 
after deducting income tax & sup*^’ tax on 
that aggregate income, should exceed £4 090. 
The whole balance of the debt to the trustee 
was thus paid olf within fifteen months 
deceased’s exor, contended that the surplus 
income so applied should be deducted from 
the wife’s total income in computing the 
deceased’s liability to super tax : — Held : 
the surplus income of the wife ai>propriated 
by the trustees formed part of deceased’s 
income for purposes of super tax. — P eilkins’ 
Executor v. Inland Revenue Comrs. 
(1928), 13 Tax Gas. 851. 

691a. Or settlement.] — Where 

trustees of a settlement set apart certain 
sums annually for the maiiitenanco of an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
'•being accumulated is “ receivable ” by the 
infant within 1918 Act, s. 5 (3) (c), & he is 


liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot bo made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total Income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 
trust or guardianship is concerned. — Iniand 
Revenue Combs, v, Longford (Countess), 
SAAtE V, Pakenham, [1928] A. C. 262; 97 
L. J. K. B. 438; 139 L. T. 121 ; 44 T. L. R. 
410; 13 Tax Cas. 573, H. L. 

691b. Chargeabillty of guardian of minor.] — 

Inland Revenue Combs, r. Longford 
(Countess), Same v, Pakenham, No. 091a, 
ante, 

696a. J—By his will testator bequeathed 

to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for tluj time being & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yeoi'ly sum of £3,500, & directed 
that there should bo no apportionment of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by his wife up to but nob 
exceeding super tax on £3,500 a year, with 
the income tax t.hei*f‘on added to it, should 
bo attributed t-o the annuity & paid by his 
trustees : — Held : tlu^ i rust-ees were not liable 
to repay to the annuitant out of residue 
a sum arrived at on the footing that the 
annuity was to bear the liighest rates of 
super tax payable on tlic annuitant’s total 
income, but were UabU‘ for n(' nK>re than what 
would be payable on a siipi^r taxable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the pres^mt exempllon, from 
.super tax, of the first £2,000 of tlie incoino, 
the trustees would t/hus have to pay the super 
tax payable on a total income of £0,200. — 
Re Armagiidalk (I^okd), Craig v, Armagii- 
DAIJ5 (Lady) (1928), 44 T. L. K, 239. 

Annotatym : — ■ Refd. J'MoetAVOod - llcsketh v. Plcotwood' 
Ilcrikcth. 11 929 j 2 K. li. .05, 

697. Add. Aymulalioiis Whitney v. I. R. 

(’ornrs., (1926) A. ( . 37; I. R. Comrs. v, 
Pakenham, I. R. ('omi*a. v. l-iougford (1927), 
96 h. J. K. B. 882. 

700. Add, Annotalwn : — Refd. Oowdray (Vis- 
countess) V. 1. R. Cornrs. (1930), 15 Tax Cas. 
255. 

700a. .] — CowDRAY (Annie, 

Viscountess) v. Inland Revenue Comrs. 
(1930), 15 Tax Cas. 255, O. A. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 


4. 


Part I. — Nature 

After this case add | 

Exemption from Income tax .] — See Income 1 


and Objects. 

Tax Act, 1918 (c. 40), s. 39 (4), & Ihcomb 
Tax, No. 483c, ante. 


Part V. — Membership 


27a. Withdrawal— Validity ol notice— Notice ex- 
piring before resolution to wind up but after 
notice of meeting at which resolution passed.] 

— lie United Uittzens’ Investment Trust, 
IvrD. (1931), 48 T. U. B. 124; 75 Sol. Jo. 
869, C. A. 

85. Add, Annotation : — Refd. Re Burradon & 
Coxlodge Coal Co., Martin’s Bank, I Ad. v. 
The Co. (1930), 23 B. W. C. C. 7. . 

44. Add, Annotations : — As to {\) Overd. Biddulpli 
& District Agricultural Soc. v, Agriciiltui^l 
Wholesale Soc., [ 1927] A. C. 76. Consd. Hole 
V. Garnsey, [1930] A. C. 472. 

45. Add, Citations : — affd, svb nom, Biddulph & 
District AaRicuLTUiisL Society v. Agri- 
cultural Wholesale Society, [1027] A. C. 


76 ; 95 L. J. Ch. 676 ; 186 L. T. 163 ; 42 
T. L. B. 761, H. L. 

Add, Annotation: — Expld. & Distd. Hole v, 
Garnsey, [1930] A. C. 472. 

45a. — - Necessity for assent.] — An alteration in 
the rules of a Society registered under 1893 
, Act, requiring members of the Society to 
subscribe for additional shares is not binding 
on members who have neither voted for the 
alteration nor otherwise assented to it ; 
consequently, such members cannot be 
placed on the list of contributories in the 
voluntary liquidation of the Society in respect 
of such additional shares. — Hole v, Garnsey, 
[1930] A. C. 472 ; 99 L. J. Ch. 248 ; 143 L. T. 
153 ; 46 T. L. B- 312 ; 74 Sol. Jo. 214, H. L. ; 
revsg, S. C. sub nom. Re Wilts & Somerset 
Farmers, Ltd., [1929] 1 Ch. 321, C. A. 


Part VII. — Disputes. 

67. Add. Annotation: — As to (2) Refd. Biddulph District Agricultural Soc. v, xlgricultural Whole- 
sale Soc., [1927] A. C. 76. 


PART III. 

12 i. Altenitixm of nilcjt — Profits ap- 
plicable to mm-memf>erft-~ValUiity .] — 
Ati IrulUKti'ial ik, provident Hoclety can 
alter lin rules from time to time eo as 
to apply Its prolltH to any lawful 
pui*po80, & l 8 not bound to apply thoiu 
only ainongHt its menibera. So long 
aH the iiujiioHo 1h lawful the nile 1b not 
coutrai'y to the prorlHionB of the Act, 
& tlie lieglHtrar hau a duty under 
bwt. 7 id) thei-eof to the now 

rule.— New Zealand FRun’ORowKUs 

FEDKEATION. liTD. r. IIKOISTWAH OF 
BumuiNO SociKi'iiiS, 11931] N. Z. L. R. 
273.*- N.Z. 

PART VI, SECT. 2. 

si. Power to borrow — Itcsiricted by 
rulta.] — Where tbo rules of a society 
registered itnder Industrial l^rovident 
Societies Act, 1901$, which has no 
implied power to borrow money, 
authorise only borrowing by taking 
depoaits or on bonds, borrowimr by 
means of debentures is unauthorised 
& ultra vires. — Saoucr v, Auckland 
Co-operative Society, Ltd., [1926J 
N. Z. L. R. 84.— N.2. 

tk. — Ihtty of lender.] — A person 
proposing to lend money to a sooJoty 
registered under Industrial & Provident 
Soeioties Act, 1908, must satisfy him- 
self as to its power to borrow, & muht 
800 that the loan which he is about to 
moke Is within the Ihnlts of that power, 
— Sadler v. Auckland CJo-operative 
Society, Ltd., U926] N. Z, L. R. 
84.— N.Z. 

•m. Potoei* to lend — JRured credits 
society.} — rural credits society In- 
corporated under Rural Credits Act, 


C. A.. 1924 (c. 173), has no power to 
lend money directly, but merely power 
to guarantee loans. Sc a loon made by 
the society cannot give It a lien or 
charge under the Act. — RonuN Kuhai. 
Credito Society v. Nrwto.v, [1927] 
1 D. L. K. 105 ; 36 Mon. L. R. 117 ; 
U926J 3 W. W. R. 569.~CAN, 

PART X. SECT. 1, SUB-SECT. i. 

•p. Cancellation of refrisiry .] — The ct.. 
%vlll make an order to wind up a society 
rcglstewd under 1893 Act, notwith- 
standing the cancel latioii of the 
registry under sect. 9 of that Act. 
— lie Castlecomkr Uo-oi»krativk 
SOCIEI'T, 11926] I. R. 238.— IR. 

PART X. SECT. 1. SUB-SECT. 8. 

91 I. Who are emUributories — 
LudrUity on loan yuarofitee shares — 
Compulsory allotment .] — The F. Co- 
operative Agrleultural Society, Ltd., 
w’as Inoorporatod & registered under 
Industrial & -Provident Societies Act, 
1 803. The committee were enipovrered 
by the rules of the society to obtain 
loans “ to on extent not exceeding 
such amount as may bo authoristMl by 
p general meeting.** The rules further 
provided that, for the purpose of 
s»'euring advances, the society might 
Issue to every member such number of 
loan guarantee shares of the nominal 
value of fil each as would be equal to 
the number of ordinary shares held 
by each suesh member, & that each 
member should be bound to apply for, 
4Sr accept, allotment of such loan 
guarantee shares w^faen making applica- 
tion for ordinary shares. Wb^ the 
allotment of the ordinary shapes of 
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the Society took place, no loan 
gmirnntco shares were then is.suod or 
uT>pllcMl for. In consequence of losses 
which the society incurred, the com- 
mittc^e found It necessary to obtain a 
bank overdraft amounting to £1,700. 
Subscmient trading proved unsuccess- 
ful, & in the year 192f3 seven members 
of the committee gave their personal 

f uarantces to the N. Banking Co,, 
ltd.. Ill respect of the society’s In- 
debtedness. Notices were sent out 
convening a special meeting of the 
society He intimating that members 
would be asked to apply for loan 
guarantee shares, that, failing 
applieatiuus, such shares would be 
Issued to members to the extent to 
which they were obliged to accept the 
same. This meeting was held, &, no 
applications for loan guarantee shares 
being received, such shares were forth- 
with allotted to members In accordance 
with the terms of the notice convening 
the meeting. An order for the winding 
up of the society waa made, & the 
chief clerk included in the list of 
contributories the names of the 
persons to w'^hom loan guarantee 
shares had been allotted. The 
members affected moved to vary 
the clilef clerk’s certificate on the 
^ound that they bad been wrongly 
included in the list of eontrlbutoiiee : — 
field : the liability of each member to 
accept loan ^orantee shoiiea was an 
original liability from the time of his 
ioluiiig the society. Sc applts. were 
liable, as conUibutories, in respect of 
the loon guarantee shaioB allotted to 
them.— Foiucoijsx Co-Opsratitc 
Agricultural Society, Ltd., [ 1930 ] 
N. 1. 114.— m. 
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INFANTS AND CHILDREN. 

Part II. — The Crown as parens patriae. 

26. Add. AnnoUUion Consd. iJe Carroll, [1931] 1 K. B. 317. 


Part III. — Civil and Legal 

4^. .] — Rs Kkane» Lumxey v. Des- 

BOROUGH (1871), L. R. 12 Eq. 115 ; 24 L T. 
780 ; 19 W. R. 1025 ; »ub nom. Re Keane, 
Be Lumlby ir. Desborough, 40 L. J. Ch. 
617. 


Capacity and Disabilities. 

62. Add. A7inofatio7i : — Refd. Re L. A. & B. P. M., 
OOlcml Receiver v. The Debtors (1926), 95 
L. J. Ch. 25H. 

101. Add, Annotniion : — Refd. Re Mills, Mills v. 
Lawrence, [1930J 1 Ch. 654, 


Part V.-- 

146. Add, Annotation : — Refd. Express Dairy Co. 
V, Jackson (1929), 99 L. J. K. B. 181. 

149. Add. Annotation : — As to (2) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

160a. Contract for exchange of chattels.] — A con- 
tract for the exchange of chattels entered 
into by an Infant is a contract for goods 
supplied, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
s. 1. But an action by an infant pltf. for the 
recovery of a specific chattel transferred to 
deft, under such a contract wiU not succeed, 
unless pltf. can show a tt)tal failure of con- 
sideration. The same principles apply in 
such an action as in an action for the recto evy I 
of money paid under a void agreement. — 
Pearce v. Brain, [19291 2 K. B. 310; 98 
L. J. K. B. 559 ; 141 L. T. 264 ; 45 T. L. R. 
601 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 380, D. C. 

181. Add. Annotation : — Apld. Davies v. Beynon- 
Harris (1931), 47 T. L. R. 424. 


Contracts. 

194. Add. Annoiatioyi: — Refd. Skipp v, Kelly 
(1926), 42 T. L. H. 258. 

207, Add. Antioiatioyi : — Apld. Pearce v. Brain, 
[1920] 2 K. B. 310. 

207a. Chattel transferred under void contract 

of exchange.] — PKAJtcK v. Brain, Ko. 160a, 
ante. 

209. Add. Anyiolation : Refd. Pontypridd Union 
Grdns. v. Drew (1026). 00 J. P, 169. 

210. Add. Annotation : Consd. Pontypridd Grdns. 
v. -Drew (1926), 95 L. .T. K. B. 1030. 

218. Add. Annotation: — Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 

216. Add. Annotation : — Refd. .lories ik Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

279a. Flying Instruction - Infant law student.] — 
Hamilton v. Bknnkit (1930), 94 J. P. Jo. 
136 ; 74 Bol. Jo. 122, D. 0. 

347. Add. Citations : — 95 \j. J. Ch. 268 ; [1926] B. 
& C. K. 19. 


Part VI. — Misrepresentation as to Age. 


368a. 8. P. Bartlett v. Wells (1802), 1 B. & S. 
836 ; 31 L. J. Q. B. 57 ; 5 L. T. 607 ; 26 
J. P. 228 ; 8 Jut. N. S. 762 ; 10 W. R. 229 ; 
121 E. R. 924. 

Annotations : — Folld. De Roo v. Foster (1802), 12 C. R. N* S. 
272. Conid. Miller v. Blankley (1878), 38 L. T. 527. 


Befd. Brine n. G. W. Uy. (1802), 2 B. tc S. 402 ; Saunrlrey 
V. Mitchell (1803), S) Jur. N. S. U08 ; Leslie v. HhoIH, 119141 


3 K. B. 007. 

373. Add. Annotation Refd. Ite L, A. & 

It. F. M., Oilicial Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. 


PART V. SECT. 2. 

sa. Life insurance .] — Under Sas* 
katchewan Insuronoe Act, 1925, o. 20, 
01^1924-2.5, 8. 17.5, a contract for life 
inBuranoe entered Into by an infant 
over 15 years old Is fully binding on 
him, even though hla promissory note 
la accepted as conditional payment of 
the first premium. Ho is not, however, 
liable on the note. — W rstkrn LjPk 
Abscrancb Co. v. Abmsteono, 11028 3 
2 W. W. 11. 49.— CAN. 


\ L. U. 721.- CAN. 

•b. Whole contrfici mvjfi be r(- 

ullfiiai.] A pm-t.y an ciitln; con- 

act vvl»o flcickM to n jnnliato It on the 
•ouiid cd blw infancy must repudiate 
in iota, i.e. he <*annot alllnn pro- 
HiouK tberooi winch are beneficial to 
in repudiatt? other nrovlHions 
liich he allegcM U> be pi-ejudlcial. — 
K.vDEiiflciN e. Minnkapolis Steel & 

ArHINEHY Ccj. OF CaNAJiA, LTD., 
•lH) I D. L. R. 570 ; 11930) 3 

^ W. R. 613. — CAN. 


PART V. SECT, 8, 

14 ® il. • .) — Imperial Bank 

OP Canada v. Reid, 11928) 3 D. L. R. 

198.— CAN. 

k. On appealt 28 Man. L. R. 229. 

PART V. SECT. 4. SUB-SECT. 2. 

1S3 .1— SHEPARD V. 

Brunsb (1915), 19 D. L. R. 869 ; 31 


PART V. SECT. 4 , SUB-SECT. 3. 

b. On appeal^ 15 O. L. R. .53. 

PART VI. SECT. 1. 

860 vfii. .h-Held : a minor, who, 

by falsely representing himself to be a 
major, has induced a person to enter 
into a contract, is not eetopped from 


pleading hla minority to avoid the 
contract.— Kita.n Gul v. Lakha Sinoh 
(1928), I. L. U. 9 huh. 701. IND. 


PART VI. SECT. 2, SUB-SECT. 2. 

376 61. .1 — Where an inrarit has 

obUined an advanUAgo. by fulnoly 
stating himself to be of full age, ouuity 
will rosh)re IiIh lligotten galiiK Sc ndeaHe 
tlio party di;celved from obltgalioiiS 
or acts in law Induced by the fraud. — 
KUMAK Ganoanand Hlnqii V. Mama- 



875 iv. .] — field ; a minor, who 

has entered Into a contract by means 
of a false representation as to his age, 
though not liable under the contract, 
may, In equity, be required to retuni 
the benefit be has received by making 
a false representation as to his ago, 
w'hether he be a deft, or pltf.— Khan 
GtvL V. Lakua Sinoh (1928), I, L. li. 
9 Lah. 701.— IND. 



Cases 896 a — ^TSla. English and Ebipike Digest Supplement. 


Part VII. — ^Torts. 

895a. .] — Hawlby v. Ai-bxandkb (1930), 74 Sol. Jo. 247. 


Part VIII.- 

464a. .] — Salsbury v. Bagott (1677), as 

reported in z Swan. 003 ; 36 B. 11. 746. 

Annotation : — Oonfd. Field v. Mooro, Field c. Brown (1855), 
7 De Q. M. & G. 691. 

538a. Right to sell timber.] — Mason v. Mason 

(1724), cited in Amb. at p. 371 ; Mos. at 
p. 224 ; 27 B. R. 246. 

Annotation CoDfd. TulUt v. TulUt (1759), Amb. 370. 

hbl. Add, Annotation: — Retd. The Fagernes, 
(1926] P. 186. 

557a. .] — A lease granted to an infant is 

binding on him unless he repudiates it within 
a reasonable time after attaining his majority. 
— Daviks V. Beynon-Harris (1931), 47 
T. L. R. 424 ; 75 Sol. Jo. 442. 

667a. J — Hastings v, OrdR (1840), 11 Sim. 

206 ; 60 B. R. 853. 


-Property. 

666. Add. Annotation : — Generally, Refd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 

669a. Covenant to disentail & resettle — Ineffective 
as resettlement.] — Nightingale v. Ferrers 
(Earl) (1733), 3 P. Wms. 206 ; 24 B. R. 1031. 

Annotation : — ^Reld. Tarleton v. Liddell (1851). 17 Q. B. 390. 

685a. Not acceptance of jointure.] — Lucy v. 

Moore (1730), 4 Bro. Pari. Cas. 343 ; 2 B. R. 
232, H. L. 

731a. Settlement with sanction of court — Effect 
of.] — A settlement made with the sanction 
of the ct. on the marriage of an infant, of 
certain funds alleged to represent the infant’s 
share under a will : — Held : not to operate 
as a confirmation of prior dealings by the 
trustees of the will. — Zambaco v. Oassavetti 
(1871), L. R. 11 Eq. 439 ; 24 L. T. 770. 


PART VII. SECT. 1. 

•f. General rule.] — All Infant Ib liable 
for hlM tortH of all kluda, & the tender* 
iiOKB of Mb Giro Im Iniuiaterjial, e cept 
when the action 1 b founded' on n. a lice 
or want of care. — Co.v'HNENi'al 
Guauanty CJorpn. of Canada, L'fd. 
V. Mark (B. O ), ru»2«] 4 D. L. U. 707 ; 

( 1920 1 3 W. W. It. 428.— CAN. 

881 1. Tori independent of contract — 
Infant liable,.] — An Infant who boUh 
GT oodB, of which he Ib in pobbcnnIou 
uuUor a lien nfirri^ment. Im liable In 
daina«eH for the convorHion, since It Ls 
not a wronif connected with the 
contract. — M oC’aij.um v. (Jri'Haic 
(A lta.), fl926J 1 W. W. H, 137.— CAN. 

q i. .J — A father, who ncKllKently 

left a shot Kun 6l hhellH wlifi*e tliey were 
(U'cesBlbie lo hiH eleven -year-old son : 
--lleltl: liable In dainoKeb lo infant 
l»Uf., who wan in lured by th<3 dibchurKO 
of the Kun In the hauds of the sou. 
'riio fact that the mother of pltf. might 
havo pnwented the aceident did not 
pnjvent recovery agalbst the father & 
Hori by pltf, — B lack v. Huntkr. 11925] 
4 D. L. It. 285 ; 119261 3 W. W. It. 
303.— CAN. 

q 11. ,) — A father is not ro- 

pponnlble at common law for the 
tortH of liiB Infant child, committed 
without his knowledge, consent or 
Band ion, not in the course of his 
oinployinent of the child. — B obby v. 
CnouiKKU, 119281 3 W. W. II. 392.— 
CAN. 

q iti. .1— A\’liore although a 

minor Ib In a motor car whieli is In his 
8ok3 or joint possession, another person 
Is phyaically running It, the former Ib 
not “ driving or opomtJng ” the cor 
within swt. 12 of Motor-VoWelo Act 
Ameudmeut Act (1027), 1926-27, 

which provides that while a minor is 
living with his partmt the parent is 
civilly liahlo for loss or damage sus* 
taliuHl by any person through the 
negligence of tiio minor “ in driving or 
operating a motor vehicle on any 
highway." IH^ft., 16 years of agt‘, 
hinxi a motor oar from pltf. co. to go 
tor a drive, taking two other lioys with 
him. The tlmx> boys agreed to share 
equally in paying for the hire of the 
oar, although the contract was signed 
by W, only. Tbe car. through reck- 
lens driving, whh wrecked & W.’s two 
companions killed. All throe took 
turns In driving, but at tbe time of 
the aoddent one ot the boys killed 


waH at the whenl. The co. sued the 
Infant W., & also his father, for 
damages to the car, contending that 
the father was liable under said 
sect. 12. Action dlsmlBsed : — Held: 
the appeal should be dismissed as 
against the father & allowed as against 
the son.*— VicrroRiA U Dhivk Your- 
self Auto Livery v. Wood & Wood, 
[19301 1 W. W. n. 522, 633 ; 2 

2 1>. L. Jl. 811 ; 42 B. C. 11. 291.— 
CAN. 

Bg. Liainliiy of Btranger.] — Pltf. was 
injured by a bullot from an air-rifle fired 
from a window in deft.’s house by a boy 
of fifteen years, a friend of deft.’s four- 
toen years old son : — Held : on the facts 
negligence on tbe part of deft, w’as not 
shown, & he could not l)o made liable for 
the wrongful act of the boy. — M onte- 
8ANTO V. Di Ubaldo. 11927] 3 D. L. K. 
1045 ; 60 O. L. 11. 610.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1.— 
C. (a). 

c 1. .1 — Held : the estate of an 

infant, being an estate taiUn possession, 
could be sold under 11, S. O. 1877, 
c. 137.— Rc Gray (1895), 20 O. R. 355. 

—CAN. 

■h. Execution of conveyance hy infant 
— Application — By petition.] — lie 
Millr, Ow^en V. Campbell (1854), 4 
Gr. 630.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 1.— 
C. (b). 

sj. Poieer to order sale — On applicti- 
<ion of official guardian — In foreclosure 
actio7t.] — The rights of infants are 
protected & represented by the ofliolal 

g uardian, who, in foreclosure actions, 
as the right to ask for a sale by the 
ct. in case be deems it In tbe interest 
of the infant, w’hile in England no 
ofllclal is vested Avlth the like pow'crs. — 
Kemp r. Brattik. 119291 1 D. L. R. 
55 ; 63 O, L, R. 176.— CAN, 

PART Vni. SECT. 3, SUB-SECT. 1. 

r 1, .1 — A conveyance of land or 

mtge. made by an Infant is not 
absolutely void, but voidable. — M ills 
V. Davis (1860), 9 C. P. 510.— CAN, 

PART Vm. SECT. 8, SUB-SECT. 2. 

460 It. .1— L’Hirondellb v. 

The Kjno (1917), 16 Ezoh.tC. R. 196. 

—CAN. 


PART VIII. SECT. 4. SUB-SECT. 1. 

472 I. Person entering liable to account 
to infant- — Whether applicable to tenant 
in common.] — The general rule in 
equity, that an infant is entitled to 
treat a person, who takes possession 
of his estate, as his bailiff or agent, 
applies to a case where the party in 
iioHsession is a tenant in common with 
the infant, although there has not been 
any ouster or exclusion of tbe infant, 
or any denial of his title. — C ouboikr 
V. COURCIER (1879), 26 Gr. 307.— CAN. 

PART VIII. SECT. 4. SUB-SECT. 3. 

sk. Eight to receive insurance moneys 
— Whether bond or security reepdred .] — 
A guardian, appointed or constituted 
by DomcKtic Relations Act, 1927, 
e. 5 (Alta.), la authorised to receive 
& manage Insurance moneys pavable 
to tire Infant ^ to give a valid discharge 
therefor ; &, when such money or pro- 
perty is received without action, the 
guardian Is not required to furnish 
a bond or other security, there being 
nothing in said Act authorising the ct. 
to require said guardian to give security. 
If, however, tjhe guardian is forced to 
bring an action in order to obtain the 
money, the practice of the ct. would 
require ibo money to be paid into ct. 
subject to ite order, & security would 
probably bo required before the pay- 
ment over to the guardian . — Kt 
DoMT»Tio Relations An\ 1927, Re 
PULKABREK, [19281 4 D. L. K. 821 ; 
[19281 3 W. W. R. 323.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— 
B. (a). 

si. By mother purporting to act aa 
guardian — Rent accepted after infant 
attained majoniy.] — Where a Hindu 
married woman \Wtlv her two major 
sqns 8: she purporting to act as guardian 
for her thlM son, an infant, granted a 
lease of a uertain property of which she 
was in postiestdon, for 21 years with a 
covenant for renewal for another term 
of 10 years. Si the infant, after attaining 
majority, ratified the lease by accepting 
rent: — Held: the mother, who was 
not tbe guardian, could not enter into 
any contract on behalf of the Infant 
which would be binding on him : &, 
as the contract was void os regards the 
infant, it could not be made good by 
ratification. — M arendra Nath 8bi- 
MANi V. Kailabh Nath Dab (1927), 
I. L. B. 55 Gaio. 841.— IND. 
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7(0. XZVm.— Intanis. Oases 810-1066. 


Part X. — Maintenance and Advancement. 


810. Add, Annotaiions : — Consd. Hyman v, Hvman, 
[1929] A. C. 601. Rofd. H. v. H. (1928), 
97 L. J. P. 84. 

831a. Ascertainment of period of twenty-one 
years.] — Testator, who died in Nov. 1893, 
gave his net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s children who should 
attain twenty-one, with a gift over in default. 
In Mar. 1896, the judge ordered the surplus 
income to be accumulated for twenty-one 

S ears from testator’s death, i,e., until 
fov. 0, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years’ period the bachelor married 
& died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living wore entitled to 
maintenance under Conveyancing Act, 1881 
(c. 41), s. 43 ( 1 ), but that notwith-standing 
sub-sept. 2 any income not so applied passed 
as on an intestacy. In July, 1927, the elder 
child attained twenty -one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Property Act, 1925 (c. 29^, s. 105, the 
order of Nov. 1914 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety: — Held: (1) the effect of 
sect. 165 wfi8 that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were ned !,o be 
reckoned in ascertaining that perio<l, the 
income of the younger child’s con ting. »iit 
moiety must in the fit*st place be applied for ! 
her maintenance under Conveyancing Act, 
1881, s. 43 (1 ), <te the balance could be validly 
accumulated under sub-sect. 2 ; (2) qtiite 

apart from sect. 165, the xnornont the elder 
cliiid attained a vested interest as a member 
of the contingent class, there could be no 


question of intestacy as to any part of the 
capita] or income, — He Markb, Ward v, 
Mabeb, [1928] Ch. 88 ; 97 L. J. Ch. 101 ; 
138 L. T. 318. 

838. Add. Annofafions ; — Dlstd. He Read e-Tle veil, 
Orellin v. Melling, [1930] I Ch. 52. Refd. He 
Paine, Tyerraan v. Stansfleld, |1929] I Ch. 
716; He Fulford, Fnlford v. Hyslop, [1930] 
1 Ch. 71 ; Stern v. I. R. Comrs. (1930), 15 
Tax Cas. 148. 

1006a. Whether limited to children living at 

date of will.] — Freismantlej v. Taylor 
(1808), 15 Ves. 363 ; 33 E. R. 701. 

1057. Add. Annotation: — Dlstd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. 

1058a. ^.] — Testatrix, wlio died after 

the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to acc\uuu- 
, late & capitalise the income thereof, until A. 
should attain the agfj of twenty-one years ; 
&, if A. should attain that age, then to pay 
to her the income of that sum during lior life 
& after her death to hold the capital sum 
in tmst for lior children : — Held : as the 
trust for A., for a contingent interest for her 
life, did not carry tiie intermediate income, 
the trustees had, upon th(; proper corjstruc- 
tion of Trustee Act, 1925 (c. 19), s. 31, no 
power to apply that income towards A.’s 
maintenance. — He Reade-Hevet.l, Crellin 
V. Melling, [1930] 1 Ch. 52 ; 99 J.. J. Ch. 
136 ; 142 L. T. 177. 

1059. Add, Annotaiions: — Consd. He Rainc, Tyer- 
man v, Stansfleld, [1929] 1 Cli. 716. Dlstd. 
Re Reade-Revell, Crellin v, Melling, [1930] 
1 Ch. 62. 

1060. Add. Annotation: — Dlstd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. 

1066. Add, Annotations: — As to (2) FoUd. Re 


PART X. SECT, 1, SUB-SECT. 1.— A. 

767 ii. .1— It Irt the father’s 

duty to maintatn & educate his children, 
who are Incapable of supporting thein- 
selTos, although the law has always 
recognised this duty, civil cts. have 
no direct means of enforcing this obliga- 
tion 80 as to compel him to niaint^iln 
them out of property in which they 
have no luterestH. — Walter v. Walter 
(1927), I. L. U.t5 Calc. 731.— IND. 

sx. No civil liability to maiiUain .] — 
R. V. Wright, [1931] 3 D. L. Ii. 200.— 


PART X. SECT. 1, SUB-SECT. 1.— 
C. (a). 

788 V. Medical services 

rendered to stepson.] — Williams v. 
Clark (1927). 30 W. A. L. R. 11.— 
AUS. 

•y. Statutory liabiliij^Priority of 
contractual as against .] — ^ven If Wlvee’ 
& Children *8 MaJntcnanco & Protection 
Act, U. S. M., 1913, enables one who 
has maintained the infant children of 
another to hold their father liable to 
him for their maintenance apart from 
contract. nevert.beleHfl. where there is 
an express or Implied contract between 
them on the subject' the Qm-stioo of 
the liability of the father to the other 
party is governed thereby. — D e 
Clercq V. Bklle.vs (Man.), 11929] 4 
D. L. R. 1060 ; 2 W. W. It. 206.— 
CAN. 


ijt. Action to enforce — Pro- 


cedure .) — In tho absence of an express 
or jtapiicd contract between u ]»arent 
lialile under Muintenance Order Act, 
U. S. A., 1922, for tho maintenance of 
a child & the person or iiistltutiori 
which has maintained tho child, tho 
T)rocedurc provided for by sect. 6 of 
the Act must be resorted to w'bcre 
payment for said malntcnanf^ is sought 
from the parent.— Sibterh of CHAuiTV 
OF THE Providence General Hos- 
pital OF Daysland V. Marty, 
Kdmonton. City r. Marty (Alta.), 
[1929] 4 D. L- K. 797 ; 3 W. W. K. 
20:,.— CAN 


80 . Jurisdiction of county 

court .] — Infants Act, IL S. B. C., 1924, 
8. 80 (3), provides that “ any order 
made under thls seet, may bo ouforccoi 
in the same manner as an order rande 
by a JndM?e of the Supremo Ct.” : — 
Held : the remedy so provided is tho 
only one which can be resorted to, &, 
therefore, the county ct. Is without 
jurisdiction over on action brought 
under sect. 80 (4) of said Act by a 
municipality to rocover expenses in- 
curred for tho maintenance of a 
" neglected " child. — Dirtrict Muni- 
cipality, Coldstream ofv. Bellevue 
(B. C;.), (19291 4 U. L. K. 62; 2 

W. W. R. 697.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.- A. 

•p. Agreement by third jfariy to main- 
tain infant.]-' yNhero any person has 
expit*B8ly or impllt'dly undertaken to 
pay for the maintenance of a child, 
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neither the child hlinnelf, nor. If he Is 
dead, his e^-tate in Jlul)lo for siieh ntuin- 
Leiiance. — McGuiNErtrt v. Mc(lUlNF>»rt, 
II 926] -N. Z. L. 11. 45«. N.Z. 

PART X. SECT. 1, SUB-SECT. 2.— 
H. (0). 

9341. One fund tmpplcmcrdary to 
oUuT — liesort had to prinutry furui Jiral.] 
-*~TeKtator directed that huhih of 
£3,009 Hhoukl l>e ln’'(!.:tcd &. held for 
each of his children, i!lc shoiiJd he paid 
over m each of them at tiio age of 
twenty-live, & erupowej-ed hln truH<xa>H, 
for marriage or eriuipment In huHlneMS, 
to pay to u cldJd, althouffh not yet of 
that ago, any portion of that huui. 
7’ho realdue of hla estate ho loft In 
Jlfei'cnt to his wife 3: In f(K) to hia 
children eriuatly. In u qui'stlon as tn 
w'hothor tho wife’s lifon)fil or the Inoomo 
of tho chlJdron’8 logntdes was liable 
jjrvrrup loco for the co^t of maintaining 
A. educating tlio children : — Held : tts 
tho chtldron were vest-ed in sopurate 
OHtato, the cdhI of their malntenunce Sc 
education foil to be mot in the first 

E laco out of tlie income of that <Mtate. — 
:f.r’« Trusteed v. Keu, [1927J S. C. 
52.— SCOT. 

PART X. SECT. 1, SUB-SECT. 2.— N. 

1066 f* Expressum of emUrarj/ infen- 
tum~What constitutes ~ Direction for 
accumulation of income until con- 
tingency.]- He Lynch’s Trusts, Lynch 
V. Lynch, [1931 j 1. R. 617. — IR. 
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Stokesi Bowen v, DavicUton, [1928] Oh. 176. 
Expld. Re Raine, Tyennazi v. Stansfield, [1929] 
1 Ch. 710. 

1074a. To enable businese to be carried on— 
Giving guarantee for firm of which son was 
partner.] — Held : an advance to the son. 


within the description in a settlement of 
money advanced *’ to enable him to carry on 
his business.** — Berry v. Morse (1847), 1 
H. L. Oas. 71 ; 9 B. B. 078, H. L. 

1118a. By petition.] — Be Coorb, [1883] W. N. 

109. 


Part Xl.^ — Care 

1148. Add, Annotation : — Refd. Re Carroll, [1931] 

1 K. B. 317. 

1156a. .] — The welfare of a child is the para- 

mount consideration ^ding the ot. in 
making an order as to its custody. But it 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has npt t 
been impeached, As effect will be given to a 


and Custody. 

parent*s right & desire for the custody of his 
child where the welfare of that child does not 
require a contrary decision. — Be Thain, 
Thain V. Taylor, [1920] Oh. 676 ; 96 

L. J. Ch. 292 ; 135 L. T. 99 ; 70 Sol. Jo. 
634, C. A. 

tno<a/ion, Refd. Re Carroll, [1931] 1 K. B. 317. 

58. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 


PART XI, SECT. 1. 

0 1. Under ChUdren*H l^roteHum Act, 
1927 — Effed of prnaeedinaa in maai»- 
iraie*^ coiiH.]-Tr Under Children's Pro- 
tection Act, H. 8. O. 1927, c. 279, 
H, 25, the fact that the proceedlnurs lu 
the magistrate’s ct. do not prevent the 
Judge of the Supreme Ot. from direoting 
that the custody of the child be given 
to the parent, is recognised : but if 
the Judge Is of opinion that the parent 
has neglected ^ deserted the child, 
or bos so oonduotod hlmaelf that I , ; the 
opinion of the Judge hu ought not to 
be allowed to set up his primd facie 
right to the custody of the child, he 
may In his discretion decline to make 
the order. — lie Chikmui.kwhki, 1192H1 
2 D, L. a. 49 ; 61 O. L, R. 651.— CAN. 

•q. JuritHiictUm of Supreme Court — 
Of Ontario — VMld adopted by defendant 
wuUr Adoptim Act, ‘Effect of 

order of county court iwdpe.h- OuiLiCN 

V , Kkmp, 1192.5) 4 1). L. K. 579.— CAN. 

•r. Infant ont of inrisdirtion.\ — The 

ot. has jurisdiction to make an order 
as to the custody of an Infant although 
the infant is beyond the territorial 
Jurisdictiuii of tl»e ot. — Re Harjding, 
11929) 2 U, L, K. 023; 03 O. L. R. 
018.— CAN. 

St. Infanta Act, R. S. S. 1920 — 
Parenta UiHny apart — Right of mother.} 
— Sm'OUI'’FK V. SUTOLCFKK, [1930) 1 

W. W. R. 620 ; 2 B. L. R. 640.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

1. In ease of male, child .} — 

ere the questlou of the custody of 
an infant is Involved between parents, 
it Is preferable In all ordinary olrcum- 
stanceih li\ the case of a male child that 
it should be brnnglit up by & have the 
care & guidance of Its father. — 
Parsons t’. Parsons, (1928) N. Z. L. R. 
477.— N. Z. 

PART XI. SECT. 2, SUB-SECT. 4.— A. 

1126 Iv. A child 

Is further protected by Children's 
Protection Act, R. S. O. 1927, c. 279, 
B. 25 (3), which providOB that when 
It has been abandoned or deserted, or 
boa been allowed by the parent to be 
brought up by a Chfldrou's Aid Society, 
or by another person, in oircumstanoes 
which show that the parent was UU’ 
mindful of his parental autles. the Judge 
shall not give the child to the parent, 
unless satlshed that, having rewd to 
the welfare of the child, he is a fit 
person to have the custody of It. When 
once a child has been taken from Its 
parents ^ made a ward of a Ohildren’s 
Aid Society & then placed out with 
foster parents, the parents have for- 
feited their natural rights, & others 
have acquired rights. The words 
" having regard to the welfare ot the 


child ** Indicate that the Intention 
of the statute is that the Judge, lu 
determining whether the parent Is a 
fit person to have the child restored to 
him, should oodtraBt the situation of 
the child in the care of its foster parents 
with that which it would occupy If 
restored to Its natural parents. — Re 
CIIIKMELEWBKI, 11928) 2 D. L. R. 40 ; 
61 O. L. R. 651.— CAN. 

1126 V. .) — In exorols- 

ing Its Jurisdiction, derived from the 
Ct. of Chancery, os to the custody of 
a child whom its parent has allowed 
to be brought up by another person 
at that person’s expense, the duty & 
power of the K. B. of Saskatobowau to 
deoide the question of custody in 
aoourdanoe with the principle of equity 
that the paramount consideration in 
such coses Is the child’s welfare in Its 
widest sense Is not limited or impaired 
by Infants’ Act, R. 8. 8. 1920, c. 15.5, 
s. 7 (6). Therefore, although tho ct. 
concludes that the parent has not been 
“ unmindful of bis parental duties ” 
within said soction, it should not, 
nevci’t-heless, order the child tu be 
restored to him if in Its opinion the 
oblld’s welfare in the widest sense, i.e. 
Its material, moral, religious & physical 
well-being, requires that the order 
should be refused. — Re Rosa, Ross v. 
MoNkiw. & McNEini., [1928] 9 D. L. R. 
351 ; [19281 2 W. W. R. 161 ; 22 Sask. 
L. R. 566.— CAN. 

1131 ill. ' — *- — .1 — Where a child, 
shortly aftesr its biilh & after the death 
of its mother, had been placed In 
chaigo of a relative by its father on 
account of Ills inability, under tho 
clroujiistanoes, to retain personal 
custody of so young a child, & where, 
seven years later, the father having 
i*emttrrled, & being able to pivvide a 
c'oinfortable home not inferior to that 
ill which the child had been oarefi for ; 
— licM ,* the father was not lacking in 
affection, neither hod be been un- 
mhuiful of his parental duties, nor had 
he suiTendercd his parental rights, & 
thc-presmnptitm that it was in tlio 
(jhlJa’s best luteresta to lie with its 
imivut bad not been rebutted, & the 
father’s claim must accordingly be 
preferred to that of tho foster-parent. 
“-Re BVTLER, [19311 N. Z, L. II. 121.— 
N.Z. 

r i. — ValidUy of agreement .} — 
Ohisholm V. Chisholm (1908), 40 
8. O. H. 115,— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— B. 

tl41 il. Where a 

daughter, then being past fourteen 
years & eight months of age & not 
without adequate inteUigenoe to make 
a • reasonable ouolce, expressed hmr 
desire to remain with reap, with whom 
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she had been living happily for seven 
years, the ct. refused a writ of habea>a 
corpus to the mother.— Majrshall v, 
Rournbllk, J1927i 2 D. L. R. 173; 
(19271 S. C. R. 48.— CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

1161 XX. .1— Cody v. Cody, 

[1927] 3 D. L. R. 349; J1927J 1 
W. W. R. 603 ; 21 Sask. L. R. 3tfl.— 
CAN. 

1161 xxi. .) — Re Stanobr 

(Man.), [19291 1 D. J,.. R. 944.— CAN. 

1164 iv. .] — Re YocTNa. {1926J 

1 D. L. R. 611 ; 68 N. 8. R. 372.— 
CAN. 


1164 V. .) — Re Gbhm, Okhm v. 

Oatjens (B. O.), [19271 4 D, L. R. 
382.— CAN. 

1164 vl, .] — The first & para- 
mount matter for the consideration of 
the ct, is the welfare of tho child, wliich 
is not to bo measured by money only 
or by physical comfort only, but Is to 
be taken in its widest sense. The 
moral religious welfare of the child 
must bo considered, as well as its 
physical well -being, nor are ties of 
affection to be disregarded though they 
are not oonoluslve. — Walter r. 
W \lter (1927), 1, L. R. 55 Calc. 731.— 


PART XL SECT. 4, SUB-SECT. 2.— A. 

aa i. .) — A father will not be 

deprived of tho custody of his children, 
merely because his wife prefers to live 
away from him. — Re Gray, [1926] 4 
D. L. R. 381.— CAN. 

aa II. S. l\ M. V. M., (1926] S. O. 
778. — SCOT. 

aa ill. ,1 — Where a wife has 

deserted her husband & taken their 
cliildreu with her, but is unable to 
prove such conduct against him as 
would justify her In doing so, there is 
no just cause to doprlvo him of his legal 
right to the custody of the children. — 
Re DZYOZ. Re Rqzecki (Man.), [19271 
1 D. L, H. 1110 ; [1927 1 1 W. W. R. 
380.— CAN. 


aa iv. .] — father has an In- 
alienable right to tho ‘custody of his 
minor son. unless there are over- 
wlielmiug oiroumstancee to the con- 
trary. — A bditl Azm Khan r. Nanus 
Khan (1926), 1. L. R. 49 AJl. 332.— 
IND. 


aa V. .] — Re Simonson. 8iicon* 

SON V, Slaatbn (Bask.), [19271 3 
D. L. R. 643.— CAM. 

aa vl. ,1 — On an applioatton by 

a father to ootaln from the mother 
custody of an infant son from six to 
seven years old, where there were no 
allegations of cooral Impropriety on 
either person’s part : — Had : althongb 
from Uie point of view eA the present 



1160. Add. Annotation : — ^Refd. Re Carroll, [19311 
1 K. B. 317. 

1168. Add. Annotation Retd. Re Can*oll, [1931] 
1 K. B. 317. 

1170. Add. Annotation : — Refd. Ite Carroll, [1931] 
IK. B. 817. 

1174. Add. Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 


VoL XZVnL— Zidaiits. IKK^ISM. 

1179. Add. Annotation Refd. Re Carroll, [1931] 
1 K. B. 317. 

1236. Add. Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

1242. Add. ATmotaiioH : — Refd. Re Carroll, [1931] 
1 K. B. 317. 

1246. Add, Annotation : -Refd. He Carroll, [1931] 
1 K. B. 817. 


Part XIa. — Adoption. 

See Adoption of Children Act, 1926 (c. 29), & cases infra. 


happluesH of the child, the ct. might 
hesitate to remove him from the cus- 
tody of the mother, the paramount 
consideration of the future as well of 
the present welfare of the child, who 
was lust approaching a time of life 
when a father’s oaro & guidance w'ould 
bo all Important, required that ho 
should be in the custody of the father. 
—Re HYI.TON, 11928] N. Z. L. R. 115.— 
N.2. 


PART XI. SECT. 4, SUE SECT. 2.— G. 

o. Revsd., (19251 1 R. L. R. 761; 
11925] 1 VV. W. R. 378 ; 19 Saak. L. R. 
247. 

o i. .] — Where a child, upon the 

death of its mother, had been plac.ed 
temporarily by the father in the care 
of a near relative under an arrange- 
ment whereby ho was to pay for its 
maintf)nanco, but he had failed to 
keep up the payments, & upon his 
remarriage the relative refused the 
C'ustody of the child to Its father: — 
Hetd : in the oircunistanco, the father 
had not surrendered his parental right 
over the child, nor hod the prinui fade 
presumption that it wfis for the child’s 
beneilt that it should be In the enstody 
of its natural parent been dlsT>lacod. — 
Re Milijs, 11928] N. Z. L. K. 158.— 
N.Z. 


PART XI. SECT. 4, SUB-SECT. 3.— A. 

st. Child handed la faiher — d!’ in 
cuatodp of father's relations .] — A wife, 
living apart from her husband, mot 
him in the street, j»laced the younger 
child of the marriage, a giil aged five 
mouths & at that time in a delicate 
state of health, in his arms, & left the 
child with him. The mother made no 
inmiiries as to the provision which the 
lather was able to make for its carci, 
nor did she afterwards make any 
inquiries as to its welfare. Tlio father 
having died, the mother brought au 
action for dollvenr of the child against 
relatives of the father, in whose care 
the child had been placed by 1 dm. 
Circtunstancee in which the ct. ordered 
delivery of the cldld to the mother. 
Semble: the mother had not aban- 
doned the ohild within Custody of 
Children Act, 1891 (c. 3 ). — ^M‘Lkan 
V. Hardie, il937J S. C. 34,4.— SCOT. 

PART XI. SECT. 4, SUB-SECT. 3.— B, 

b I. Adtdtnv — Interest of child 

ftrgt consideration.] — Adultery by a 
wife ought not to be r^rarded for all 
time & under all clroomstances as 
sufficient to disentitle her to access to 
or even to the enstody of the children. 
The ct. will have regard to the par- 
tibnlar oircumstanoes of each ca«e, 
always bearing in mind that the benefit 
Sc the Interest of the infant is the 
paramonnt consldemtion. — B olton r. 
Bolton, 11928] N. Z. L. R. 473.— N.Z. 

PART XL SECT. 7. SUB-SECT. 2.— A. 

191 $ ii, Right of court of 

opwal to interfere.} — Re PAiar^sr, [1928] 
1 D. L. R. 403.~^AN. 


o i. .]— Tie 

[19291 2 D. L. R. 623 ; 
618.— CAN. 


Hakdino, 
63 O. L. R. 


1221 i. Infant to be freed from 
improper restraint ;] — The writ of habeas 
corpus is the proper remedy of a mother 
who wishes to regain possession of lier 
child illegally kept or detaiuod from her. 
— SiTKVKNSON V. KLOttA.NT, [1925] 4 
I). L. R. 530 ; [1H251 C. U. 532; 
affd., [19271 A. C. 211 ; 96 1,. J. f.C. 1 ; 
136 L. T. 265 ; 43 T. L. R. 6 .— CAN. 


PART XI. SECT. 7, SUB-SECT. 2.— 

B. ( 0 ). 

1239 I. A'urse.l— The pai'onts of a 
child placed it In the csai-o of a nurso 
employed at an hospital shortly after 
its birth. The parents then had no 
homo of their o\vn, & wort) in poor 
cinnuiislanecs, the mother was blind, 
6 c the father’s sight sorlously impaired. 
When the cliUd was' about three yours 
old, the iiarcuts had a home of tiieir 
own, Si (hough the child was woU 
treatoti at the hospital the parents did 
not h«vw tiVG acaoss to him, & were 
losing touc.j -.v'th him : — Held : the 
child should bo handed over to the 
father. — Re RoiiJCfiS (1923), 19 Tas. 
L. R. 11. -A US. 

8V. Relative — Entrusted vrith custerdy 
by father <fr mother.y—KiyKt^KO v. 
Yaood, (1928) 4 D. L. R. 955 ; [1928] 
S.C. It. 421. — CAN. 


PART XI. SECT. 7, SUB-SECT. 4 . 

1262 1. Husband against wife — 

Child out of the jurindiction ,] — Upon an 
appln. under Infants' Act, R. S. O., 
c. 186, by the father of ar infant, for 
an order for the custody of the Infant, 
It was held as the infant was not at the 
time ^o^•iden^ in Ontario, the Supreme 
Ct. of Ontario bad no jurisdiction. 
As the procedure under Irifants’ Act 
is an alternative procedure to the 
procedure by writ of habeas cor^ms, 
the Jui isdlcl ion most bo limited to oases 
where a writ would be granted ; & a 
writ will not be granted where the 
person directed to be produoed in ct. 
Is without the jarwdiotlon. It Is only 
in extraordinary circumstances Umt the 
ct. ^v^lI appoint a guardian to an Infant 
who resides abroad, baa no property 
in the jurisdiction : be In this case the 
clrtjunistances were not so extra- 
ordinary OH to cad for the exercise of 
this jurl»<llntioii.-- He Shanp, [1928] 
2 D. L. R. 981 ; 62 O. I., H. 145.— CAN. 


PART XI. SECT. S, SUB-SECT. 3. 

e i. Grounds for setting order 

aside — Order signed by two justices — 
Only one present at hearing. J — Re 
Mauaian, [19271 2 D. L. Ti. 5§9 ; 47 
Can. Crlm. Cos. 106 ; 59 N. 8 . IL 61 .* 
subsequent proceedings. (1927 ] 3 D. L. R. 
nil ; 59 N. 8 . K. 384.— CAN. 

0 H, Af i«4ritt(. 1— On appeals 

by a father from orders maae on 
petitions nndcr the Act rcapecting the 
Adoption of Children. F. 8 . B. C. 1924, 
c. 6 , whereby his infant children were 
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taken from his custody & control & 
given for adoption Into the oaro 8c 
custody of the resnoctlve petlMonors : — 
Held ; there hau boon a mistrial 8c 
a now hearing was ordered. — R ainteu 

V. MoCabr, Bmuppaud V. MtMUUB, 
[1028] 2 1). L. U. 13 ; [192HJ I W. W. R. 
149 ; 3l> l^. C. R. 240.— CAN. 

8W. Implied right of further applica- 
iion — Srvessity for change, of circum- 
sUinces .] — The principle tliat orders as 
to the custody of cdiildren are subject 
to further application & oro to be 
troatod as if oxpros.sod to be made 
“ until further order ” does not enable 
appIicadouH for custcaly to l)o made 
from time to tlnio under tho same 
clrournstaecijs os thosi» which existed 
at the tlLiio tho existing order for 
custody wrtH made. An order award- 
ing the eustod}’ of a child Is subject 
to tlu* docirlno of res judicata with 
respect to all questions aiTeetIng tho 
matter up to the time It was romlerod. 
If, however, a change i> shown to havo 
arlscMj in tho cIrcurosUinocs of the 
partloH since tlio order was ma<lo 

whlcsh warran(.;< u roeonsMcratloii of 

1 ho question, the ct, will not l»c bound 
by tbo ortlor, but will use li-s dlscrrd-lon 
In view of tho altered condiUoiis, 
always keeping in mind the fact that 
the welfare of tlie child is tho para- 
mount cohsiUeratlon. — Wai.uh v. 
W'AbUri be ({KANT, (1 929] 2 }). h. R. 

2.53 ; 1 W. VV. R, 631 ; 23 8 . L. ll. 

489.- CAN. 


PART XIa. 

•x. Effect of -Under Adoption Act .] — 
Re WAJiB.'.N (1026), 37 B. O. 11. 322.— 
CAN. 

By. lig ugrecmrnt.y—XJiidor Child 
Welfare Act, O. A., 1924. c. 30. as 
umeudud in 1926. n. 4, s. 15, a porstm 
who. when a ohild within the said Act, 
was adopted niuh'.r an agrooment 
entered Into prior to Sept. 1 , 1921, 
between a person having Ills or hor 
legal gitardianship, 6c the adopting 
parent has the sanio /^tatus, including 
tho right of Inheriting from his «)r her 
foster parents dying afr.er said amend- 
inont , except as to property expr<i.ssly 
limited to heirs of the body, as If be 
or she were their child by natural 
birth, whether or not said adopted 
person was a " child ” when tho amend- 
ment came into fon^e, be is. therefore, 
to be deemetl the child of tho foster 
parents for the purposes of Life Insur- 
ance Act, C. A., 1924, c. 99. Tho Act 
does not, however, create a now canon 
for the construction of wills. Therefore, 
where the adopted daughter was tbo 
niec-e of the foster father's wife, be his 
will, after making provision for Maid 
adopted daughter by name, gave part 
of tho residue of his estate to his 8c 
his wife's next-of-kln, the daughter 
took under the residuary bequest as 
his wife's niece A not aa testator's 
child. — He Hvorr Estate, [19281 1 
W. W. R. 168.— CAN. 

■z. Registration of aderption .] — An 
authority to adopt was preseoM for 



0am 1257 — 1481 , 


Ekoubh and Empibb Digest Sufflehbnt, 


Part XII. — Religion and Education. 


1257. Add, Annotation : — Re!d. Be Carroll, [1931] 
1 K. B, 317. 

1258. Add, Annotation : — Retd. Be CarroU, [1931] 
1 K, B. 317. 

1262. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K, B. 317. 

1266. Add, Annotation : — Refd. Be Carroll, [1931] 
1 K. B. 317. 

1269. Add, Annotation : — Refd. Re Carroll, [1931] 
1 K. B. 317. 


1272a. .] — Radcliffb v, 

(1852), 18 L. T. O. 8. 316. 

1274. Add, Annotation: — As to (3) 
CarroU, [1931] 1 K. B. 317. 

1302. Add, Annotation : — Ae to (1) 
Carroll, [1931] 1 K. B. 317. 

1806. Add, Annotation: — As to (2) 
CarroU, [1931] 1 K, B. 317. 


Readbtt 
Refd. Be 
Refd. Re 
Refd. Re 


Part XIII. — Guardianship. 


1432. Add, Annotation : — Refd. Re CarroU, [1931] 
1 K. B. 317. 

1441a. Necessity for citation of next-of-kln of 

minor.] — The ct. refused to appoint the 
paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his behalf 
against the mother in reference to the 
validity of the wiU of the minor’s father^ 
without first citing the mother to show cause 


why such an appointment should not be 
made . — In the Goods of Jenkins (1869), L. R. 
1 P. & D. 090 ; 38 L. J. P. & M. 72 ; 21 L. T. 
300 ; S3 J. P. 712. 

1448. Add, Annotation: — Generally ^ Refd. Be 
CarroU, [1931] 1 K. B. 317. 

1491. Add, Annotation: — Refd. Re CarroU, [1931] 
1 K. B. 317. 


reffiHtratlon by the adoptive son's 
natural father, who was theu his nearest 
male ayrnuto, treating the son as having 
passed into the adoptive family. 
Koglstratlon was effected, the regls '^r- 
ing ofheer having Batlslled himself, as 
required by sect. 41, that the person 
presenting was entitled to do so 
according to sect. 40, & it not having 
been objected that ho was not so 
entitled : — Held : the document was 
duly registered, Bince the natural 
father, as the adopiJvo son's nearest 
male agnate, was the proper person to 
act os his natural guardian in the 
absonoo of any guardian Judicially 
appointed ; further, that any doubt 
upon the facts was removed by tlio 
certidcate of the registering oflaccr. 
VKNKATAITAYVA V . VENKATA 

Ranoa Kao (1028), I. L. U. 62 Mad, 
175.-~IND. 

sa. Ad(rption order — Form of — Need 
not show facts oiving jurisdiction .] — 
He MownuogOKvrE (N. S.), [19291 1 
J ). L. R. 794 ; 51 Can. Grim, Oas. 218. 
— CAN. 

•b. Power of court to change name ..] — 
He X.. [1930] 3 W. W. R. 040. -OAN. 

sd. Exemption from succxs 8 i 07 i duty.] 
— The child in question herein : — 
HeUi : to bo oue to whom testator in 
question stood for not less than tcui 
yeoTB ljumedintely prior to his douth 
“ In tlio acknowledged njlationship of 
a parent,” within sect. 2 of Succession 
Duty Act, R. S. B. O. 1924, &, thorc- 
fort), the amount going to her under his 
will was entitled to exeniplion under 
sect. 4 of sold Act. — Rtidmond v. A.-tl. 
FOR BuiTisu Columbia, [1931] 3 

W. W. H. 18.— CAN. 

PART XII. SECT. 1, SUB-SECT. 2. 

1265 vi. Unless prejudicial 

to child,}— He Laurin (1927), 60 

O. L. R. 409.— CAN. 

k i. Not interfered with — Effect 

of ChUd WeXfgrt Act, C. A., 1024 (c. 30). 
ss. 2, 186.1 — Wr Skalkski, Popham v. 
BitRTRAND,ll92711 D. L.R. 781; [19271 
1 W. W. H. 355 ; 47 Can. Cfrira. Cas. 81 ; 
36 Mon. L. R, 221.— CAN, 


PART XIII. SECT. 1. 

■X. Infants Act, 1920 (0,155), 

8. 20 — Effect of,} — He Nakauchi 

Estate, [1927] 3 D. L, R. 1087 ; 
[10271 2 W. W. R. 607 ; 21 Sask. L. It. 
673.— CAN. 


■y. .] — He Shbrwin 

Estate, He Langley Estate, [1927] 
3 D. L. It. 1098 ; [19271 2 W. W. R. 
609 ; 21 8aak. L. R. 644.— CAN. 

PART XIII. SECT. 2. 

•z . Surm ving parent . ] — Although 
Domestic Relations Act, 1927, c. 5 
(Alta.), does not expressly provide 
that where only one parent is living 
that parent shall be the guorciian, the 
obvious inference from Its provisions 
is that so long as tho surviving parent 
is a lit 8^ proper person to have the 
guardianship, that parent is the 
" guardian appointed or constituted 
by the Act,” & tho power given by 
sect. 04 to the ct. to appoint a guardian 
does not arise. — He Domestic Rela- 
tions Aci\ 1927, He Pulkabhkk, 
(192814 D. L.R. 821 ; [1928] 3 W.W. U. 
323.— CAN. 

sa. Surviving parent.] 24 of 

Infants Act, R. 8. 8. 1920 (c. 15.')), as 
amended by 1925-26 (c. 42), provides : 
“ On tho death of either parent, the 
surviving parent shall bo tbe guardian 
of (heir infant chUdreu ” : — IJeld : this 
sect, appoints & constitutos the sur- 
viving parent the guardian without an 
oitier from the ot. being neeo 8 «ur 5 % & 
being so appointed & coustituted tho 
guardian bus tlie chaigo umuage- 
merit of tho estate under sect. 28 of 
said Act ; & management of the f:'8tute 
includes authority to recoivo It.. — He 
SUEiiKKU. 11930] 3 \V, W. R. 229; 4 
D. L. R. 1011.— CAN. 

PART XIII. SECT. 3, SUB- SECT. 4. 

1377 i. Necessity for probate .} — 
Held : uot imces8ar5 % — He j'ritcI!ARI>, 
[19301 2 W. W. R. 112; 4 D. L. R. 
1030 ; 24 S. L. R. 480.— CAN. 

PART XIII. SECT. 6, SUB-SECT. 1.— A. 

1 i. Jurisdiction to appoint 

when parents v nfil.] — He Steele, [1 9301 
2 D. L. K. 212.— CAN. k 

tb. Calcutta Supreme Court ,] — On an 
application, made by tbe lather to the 
liigh C:t. in Its orlginiU Jurisdiction, for 
being appointed a guardian of the 
person & property of the Infant, there 
being no opposition on the part of any 
other relation of tho infant : — Held : 
tbe Charter of the Supreme CX gave 
that ct. all the powers of the Ct. ot 
Chancery in En^and Sc provided by 
clause 25 thereof that tbe Supremo CX 


should bo authorised to appoiut 
guardians & keepers for infants Sc 
their estates according to tho order 
observed In England. Since Guardian 
& Wards Act, 1890, 8. 3, saved this 
jurisdiction of the ChaHered High Cts., 
this ct. had power to make tho order 
asked for. — He Tarunchandra Ghosh 
(1929), I. L. K. 57 Calc. 533.— IND. 

PART XIII. SECT. 6. SUB-SECT. 1.— 
B. 

1413 iii. .) — Guardians & Wards 

Act, VIII. of 1890, clearly shoNvs that 
the ot. can exorcise its jurisdiction to 
appoint n guardian of tho person of the 
jiiinor even it he bo possessed of no 
property, — W a ltiu; v. vV alter (1927), 
1. L. R. 55 Calc. 731.— IND. 

m 1. .] — Where tho husbjmd is 

dmuh-ilcd in Albei*ta at tho time an 
actiofj for divorce is begun the Supreme 
Ct. of Alberta bas jurisdiction in such 
action to make an order awarding the 
custody of tho children to the mother 
even though they have been removed 
by tho father to a foreign state Sc ore 
rosiding therein at the time of tho 
applii. for tho order ; & wiiJ where the 
merits warrant it make such an order 
provided it appears that under tho 
laws of said state tho order will be 
recognised as valid by the cts. thereof. 
— Goforth v. Goforth, (1929J 1 
D. L. R. 58 : [1928] 3 W, W. U. 483. 
—CAN. 

so. Not infant having irdered in 
property of undivided Mitaeshara 
family.} — Qharib-Ul-Lah v. Kiiai.ak 
SiNOH (1903), 19 T. L. R. 447, P. C.— 

IND. 


PART XIII. SECT. 6, SUB-SECT. 2, 

sd. Consent of official guardian — With- 
drawal of,] — He Administration Act, 
He Haddon, [1927] 2 D. L. R. 747 ; 
11927] 1 W. W. R. 737 ; 38 B. C. R. 
hs.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 3.— A. 

1456 i. Hiscretion of judge — Not inter- 
fered with unless erroneously exercised.] 
— He Stone & Balmain (1929), 1 
M. P. R. 19‘A— CAN. 

■ 0 . Surviving parejU — Notwithstand- 
ing stiUutory nj/fl/.J— Notwithstanding 
the provisions of sects. 24 Sc 28 of 
Infants Act, R. S. S. 1920, with respect 
to constituting the survivljig parent 
of infant chUdreu their guardiaii Sc 
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Part XIV. — Legal Proceedings. 


1532* Add. Annotation : — Refd. Cooper v. Dum- 
mett (1930), 70 L. Jo. 394. 

1568a. .] — Practice Note, [1920] 

W. N. 8. 

1751. Add. Annotation : — Refd. Re Clayton’s Petn. 
(1927), 43 T. L. R. 659. 

1772a. .] — HtJLBBRT V. Thurston, 

[1931] W. N. 171, C. A. 

1772b. .] — Re Picton, Picton v. Picton, 

[1931] W. N. 2.54. 


1841. For “ Pltf.’s solr. ouj^^ht to be appointed” 
read ” Pltf.’s solr. ought not to be ap- 
pointed.” 

1952. Add. Annotation : — Apld. MansOold v. Robin- 
son. [1928] 2 K. B. 353. 

1061a. Liability to solicitor employed by him — 
General rule.] — IVIarnell v. Pick more 

(1796), 2 Esp. 472; 170 E. R. 424, 

N. P. 


confoirlnsr authority on him or hor 
as such to take obargre of Sc manaRe 
their estate, the ct. still has Juris- 
diction to mako an order, on the 
application of such parent, appointing 
him or her to act as guai^ian, under 
bond, for the purpose of roetdving 
certain moneys payable to the children. 
— He Clason Estatb, [19311 1 

W. W. R. 504 ; 2 D. L. R. 530.— CAN. 

•f. Individual, not corp<tration .] — In 
appointing a guardian the property 
of a minor the capacity ci htnoss of the 
individual hove to be Inkon into con- 
sidoratlon. It is for this reason that 
an individual only Is appointed, by 
the ct., as guardian. — A shalata Ray 

V. Society for iTtE Protection op 
Children in India (1930), I. L. K. 
58 Calc. 15.~IND. 

PART XIV. SECT. 1, SUB-SECT. 1. 

sh. Consent or auUuyrity of -next friend 
of infant plaintiff— Necessity for .] — 
Ryan v. Trask (Alta.), [19201 1 

W. W. R. 7 7 2.— CAN. 

PART XIV. SECT. 1. SUB-SECT. 2.— B. 

Bj. Action without next friend — 
Appearance by defendant — Waiver ,] — 
The bringing of an action by an infant 
without a next friend is only an 
Irregularity, which will be waived by 
an unconditional appearance by deft. — 
HCMER V. SZELKS S[. SZKLES, [192!)] 3 
D. L. R. 193; 2 W. W. K. 11 ; 23 
S. L. R. 499.— CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
G. (b). 

1605 i. Power to compromise — If for 
benefit of infajxt.] — Pltf., an infant, 
suing by bis next friend, was given 
Judgment in the county ct. for $529 
damages & costs. Deft, told the next 
friend that he, deft., was sure to win 
on the appeal, & proposed a settle- 
ment. The next friena being alarmed 
by deft. 'a statement signed a settle- 
ment on the following day in the 
presence of deft. & the latter’s solr., 
whereby, In consideration of the 
abandonment of the appeal, the judg- 
ment was reduced by $150 & deft, was 
given time for its payment. On 
deft.'s appln. an order was made 
confirming the settlement & setting 
aside the execution. On appeal there- 
from : — Held : the order should be 
set aside. — Truen r. Bozynski, [19281 
3 D. L, R. 484 ; [19281 2 W. W. R. 340 ; 
37 Man. L. R. 363.— CAN, 

PART XIV. SECrr. 1, SUB-SECT. 6. 

Bk. General rule.] — Where a suit is 
brought by a minor pltf. to the know- 
ledge of, & without objection from, 
deft., & pltf. becomes a major before 
the suit is heard Sc decided, it is not 
a nullity, & Is maintainable. — F uli 
B iBi V. Khokai Mondal (1927), 
I. L. R. 55 Calc. 712.— IND. 

PART XIV. SECT. 1, SUB-SECT. 10.— 
B. (d). 

h. Revsd., 4 A. R. 440. 

Bl. Apjdieations as to property ,] — On 


applications respecting the propt^riy 
of infanta costs must be kejit flown i;: 
the cheapest Sc luost expeditious pro- 
cedui*o adopted. Where tbei-e is a 
choice tiH to the maimer of procedure 
& the more exponslvo procedure Is 
taken, the solr. can recover only 
costs which would have been allowfid 
him had the cheaper pniceduri^ been 
followed. — itoVAL Tiutht Co, e. 
Bonsall, [19251 3 D. L. R. 141 ; 11025] 
2 W. W. U. 103 ; 19 Sask. L. R. 513.— 
CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1818 i. Necesfdty for separate repre- 
sentation .] — Shaik An DDL Kauim V, 
Thakurdab Thakur (1928), I. L. T. 
55 Calc. 1241.— IND. 

p i, .] — Jones v. Gibbons, 

[19291 4 D. L. R. 1067 ; 40 B. C. U. 
65.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) I. 

Bm. Infant for whom appearance not 
• — Held: it Is competent to 
appoint curator ad litem, to a i>upil, 
called as ricfpiider In an action, for 
whom appeal anoo has not been entered. 
— Drummond's Trustbes v, Pbkl’b 
Trusteks, [1929] O. (Ct. of Boss.) 
484.— SOOT. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (a) n. 

sn. Guardian responsible for document 
or transaction on which action founded.] 
— Vknkatasomkhwaiia Kao v. Lakku- 
manamwami (1928), I. L. R. 62 Mad. 
275.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
B. (b). 

1866 1 . Perurer to c<yn8ent — 7’o decree.] 
— Kumar Oanganand .Singh v. Maua- 
IlAJAI! SIR HaMKHIIWAR .SINGII BaIIA* 
DDR, No. 19161, post. 

BX. Duration of appointment.]- - A 
guardian art litem appointfrfi for n 
minor <left. by the trial fit. contiuu<*fl to 
represent him in all sUiges of tlio Us. 
until such guarfUnii has been per- 
mitted to r()Ure, oi been rfunovfjd, by 
the ct. : & It is he alone who cun til o 
an apiKul on behalf of the minor.- — 
Latafat Ali Khan r. "Muhammad 
Gar Khan (1929), I. L. R. 52 AU. 
494.— IND. 

PART XIV. SECT. 2, SUB-SECT. 6. 

1898 ii, .] — Hkwett v. Smith, 

[1927] S. A. S. It. 338.— A US. 

PART XIV. SECT. 2. SUB-SECT. 7.~ A. 

1916 i. Where fraud or collusum 

can be (dlcyed.] — ^A suit by a minor to 
sot a.slde a vmisent decree, on the 
allegation that a fraud was practlMctl 
not on the ct. but on himself, Is main- 
tainable. 

It ie Uto duty of a guauliun ad litem 
to be as vigilant in guarding the 
interests of Uie minor as ho would be 
erf>ecte<l to be if his own interents 
were involvefl, & the ct. will oitllnarily 
relieve the minor from the effect of a 
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consent doeroe & give him an oppor- 
tunity to defend 1 he suit. If thegiiarriian 
did no iivf^ro than put bln Hignature to 
a peiitifui of coinpromiso wltlmnt 
considering for hlmscdf the nnestiou 
of bfuifUlt to the minor. But the et. 
will net allow a minor to avoid a 
eonsetU decree, if, in the circiiinsCanceu, 
It consiflers that t he Hottleiuent uais for 
the benelit of the minor. — Kumar 
Ganganam) Singh v. Mauaua-iaii Sir 
Ramiwmwau Singh Bahadur (1927), 
1. L. R. 6 Pat. 388.— IND. 

g i. Neoliijence of yiiardian ad 

litem.] -y Gross ingllgfuieo.” which 
may be inifwpreleil as culpable neglect 
of the inlcif'sts of « minor fhsft., ou 
the part id his guardian ad litem will 
entifie the minor to tlie avoidance of 
procts'iiluga taken agfiinst him. The 
negligence rmist b(» such negligence ae 
Icods to Mie loHH of a right which. If 
1-he suit l>ad been (lefondi'd with duo 
care, mnst have been PucccHsfully 
asHeriod. dUuj Ka.i v. Ram Sauup 
( 192.5), J. L. R. 48 All. 44.- IND. 

PART XIV. SECT. 2, SUB-SECT. 7. -B, 

1922 il. .1 -Glibboun V. For- 

STALL (1843), 5 t. Eq. R. .531.— IR. 

1922 Hi. A decrt>e for a Halo 

in a mtge. cause ought not to give the 
Infant a day ti> show cause. - Clinton 
V. Bernard (1844), Drury temp. Sug. 
287.- IR. 

1922 Iv. ,] — A day to hIiovv caiiKO 

ought, not to he given to the minor. — 
liiriTON V. Maynic (1846), 3 Jo. & Lat. 
586. -IR. 

1922 V. . ] A final order of 

forecloHuro Hlioiild riiserve a day for 
infant de/t. to show cause. — liONDON 
Sc. Canadian Loan Sc. Agencw Co. v. 
EvKiojrr (1881), 8 P. Ii. 489.~-CAN. 

1922 vl. Infant nerd not show ennsr — 
Onlorio jiraeUei It is not. now necca- 
Hfiry in a Jinigrnent for foreclosure that 
a day should he reserved for an Inbuit 
fleft. to show caijM , ’J'he riglds of 
Infants are protecicvl hy tlie Olllcial 
Guardian, vvim In f ■recloHiiie actions 
has the right to ask for a sale hy the <;t. 
- Kkmi* V. Bka’itii;, { .0291 1 I ). J,. R. 
55 ; 63 O. h. It. 176. -CAN. 

PART XIV. SECT. 2. SUB-SECT. 10. - 
B. 

BO. Off not guardian — Defending as 
guardian ad Utcvi — Where legal guardian 
eapahle of safegwirding infant's Tiglds.] 
-Although urnler Ofttcdal Guardian 
Act. It. H. A. 1922. c. 22. tiie Gfflcial 
(iuurdian hecomcH a guardian ad lile.m 
on f)cing siTved with the Htatornent of 
claim in an act, ion against an Infont, yet, 
since hy uiiplying to the ct. he may he 
relieved of his position oh guardian ad 
litem where there is a nat.ural Sc legal 
guardian capable of Bafeguarding the 
infant’s intcre8t,8. ho incurs the personal 
liability for costs of an ordinary 
guardian ad litem where, inHtond of 
applying to bo bo relieved, ho hoch fit 
to defend the action. — Sheppard v. 
ItOBi.vHON, [19281 3 D. L, R. .347; 
[19281 2 W. W. U. 235 ; 23 Alta. L. U. 
461.— CAN. 



Cajei S(MnMtU6. Enoush astd Empire Digest Supplement. 


Part XV. — Wards of Court. 


2027. Add» Annotations : — Apld. Greenwav v, A.-G. 
(1927), U T. L. B. X24. Refd. hearts of 
Oak Assurance Co. v, A.-G. (1931), 47 T. L. R. 
679. 


2030. Add, Annotations: — As to (1) Reid* Be 
Ltanyon, Lanyon v. Tjanyon (1927), 43 T. L. R. 
714. As to (2) Consd. Re May, Eggar v. 
May (1931), 47 T. L. R. 615. 


2069. Add. Annotation : — ^Reld. Re Carroll, 11931] 
1 K. B. 317. 

2087. Add. Annotation : — ^Refd. Re Carroll, [1931] 
1 K. B. 817. 

2088. Add. Annotation : — Refd. Re C&rroU, [1931] 
1 K. B. 317. 

21«7a. .y-Be OuvB (1863), 8 L. T. 

667 ; 11 W. R. 819. 

See, also. No. 735, ante. 


Part XVII. — Protection of Infants. 

2196. Add. Citation .•—28 Cox, 0. C. 43. 


PART XVII. SECT. 2, SUB-SECT. 8. 

»y. Caufdvo child to he. in danger of 
hecioming immtyral — Snfftmcm'y of (n?i~ 
Utmee — Parents unmnrricjl.] — R. v. 
Okhainetz, lllKiO] I W. W. K. 820; 
r,:\ Can. G. O. 840. -CAN. 


Bz. CmitrUnUing to child becoming 
juvenih dclinQuent — What mxml hr 
jmrerd.] — Rt^fore a jMjrBon can be held 
under aeot. 38 (/>) of .Juvenile 
Delinquents Act, 1029 (o. 46), of an 
act contributing to, a olilld becoming a 


juvonilo delinquont op likely to make 
such child a Juvenile delinquent, the 
olUJd in qnostiou must have become a 
Juvenile delinquent . — Re Stbom, [1930] 
1 W. W. 11. 878 ; 63 Con. O. O. 224.— 
CAN. 



VoL XXV m. OaiM 5— llSa. 


INJUNCTION. 

Part I. — Nature of Injunction. 

5. Add. -4nwoto<ton ;-~Refd, Blundy, Clark & Co. t\ London NoHli Eastern RaUway (1931), 

100 L. J. K . B. 401. 


Part II. — Jurisdiction. 


14. Add. Annoiaiiona : — As to {I ) Apld. Stevens v. 
Willing & Cot, [1929] W. N. 63. Refd. Price 
V. Corpn. D’Energie I)e Montmagny, [1927] 
A. C. 363. 

20. Add. Annotation : — Apld. Bex Co. &; Bex 
Research Corpn. v. ^iiirhead & Compi-roller- 
General of Patents (1926), 44 R. P. 0. 38. 

22a. .] — Beddow v. Beddow (1878), 9 Ch. D. 

89 ; 47 L. L Ch. 588 ; 26 W. R. 670. 

Annotatiana : — Consd. North London lly. v. G. N. Ky. (1883), 
11 Q. B. D. 30. ReM. Thomas v. Willlaina (1880), 14 
Ch. D. 864 ; Quartz Hill Consolidated Gold Minim; Co. «. 
Beall (1882), 20 Ch. D. 501 ; Bonnard v. Perryman, 
11891] 2 Ch. 269 ; Jookaon v. Barry Ky., [1893] 1 Ch. 238. 

86. Add. Annoiatnms : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

86a. — — .] — In an action by the A.-G. to. 

restrain the breach of a statute, the ct. has 
jurisdiction to grant an injunction although 
the statute imposes a penalty, loi example, 
a fine, for the breach. The grant yf an 
injunction is an additional or alternative 
remedy. — A.-G. v. Sharp, [1031] 1 Ch. 121 : 
99 L. J. Ch. 441 ; 143 L. T. 367 ; 94 J. P. 


234 ; 46 T. L. R. 664 ; 74 Sol. Jo. 604 ; 28 
L. G. R. 513, C. A. 

39. Add. A^inoUdions : — As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Hughes 
V. Satchell (1925). 131 b. T. 93. Oenerallyt 
Refd. Musical Performers’ Protectum A8eK)Cu., 
I^d. V. British International Pictures, Ltd. 
(3930), 46 T. L. R. 186. 

40. Add. Ayinotatioris : Refd. Preston v. Raphael 
Tuck, (1926] Ch. 667; Musical Performers* 
Protection Assocn., Titd. v. British Inter- 

' national Pictures. Ltd. (1930), 46 T. L. R. 485. 

42. Add. Annotation : — Apld. A.-G. v. Sharp 
(1930), 09 L. J. Ch. 441. 

46, Add. Annotations Consd. A.-G. v. Sharp 
(1930), 99 Ji. J. Ch. 411. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British InWnationul Pictaros, l.<t<l. (1930), 
46 T. L. R. 485. 

47. Add. Annotations Apld, A.-G. v. Sharp 
(1930), 99 L. J. Ch, 441. Refd. Salisbury At 
Eordingbridge Districit Drainage Boai‘(l v. 
Southern Tanning (*o. (1920), Ltd., 11927) 2 
K. B. 666 ; Musical Performers’ ProU>ction 
Assocn., Ltd. v. Britisli Iritornational Pictures, 
Ltd. (1930), 46 T. h. R. 486. 


Part III. — Interlocutory Injunctions. 


105a. S. P. Great Western Ry. Co. v. Birming- 
ham & Gloucester Ry. Co. (1844), 3 L. T. 
O. S. 317, L. 0. 


118a. .] — New Nimrod Co., I/I’d. v, 

Peruvian Pacific Ky., Ltd., International 
Construction & Finance Syndicate, Ltd. 
At Crankshaw (1907), 51 Hoi. Jo. 737. 


PART I. SECT. 1. 

9 i. Where cmiri cannttt enforce per- 
formance .] — Law V. Ottawa City 
PUBiiin School Board, [1928] 4 
D. L. R. 483 ; 63 O. L, R. 


PART II. SECT. 1. 

•a. Oeneral rule.] — The discrotionory 
power to graut au lojanotlon must bo 
exercised reasonably gc In harmony 
with well-established principles. — 
Pratt v. BomEVRCK (Saak.), (19261 4 
D. L. R. 1169 ; (19261 3 W. W. R. 
667.— CAN. 

18 Ul. ^^,1 — Kattlbaor V , Botlan 

(1906), 1 £. L. R. 136.— CAN. 


PART 111. SECT. 1, SUB-SECT. 1. 

66 V. AUertuUive method of 

operation possible.] — Defta, In the 
carrying out of certain building opera- 
tions made nse of mechanical drills, 
which caused a noise, contlnnously 
daring ordinary bnsinesa hours, of so 
deafening a nature as to make it 
nraottcalTy impossible for bnsiness to 
oe oarried on in a building owned by 
pltf. CO. Despite the protests of the 
00 ., no effort bad been made by defts. 


to conduct their operations during 
hourH when huHincrts would not bo 
alfeclicd. or during ordinary bm^lneHS 
hours in soino lo.S8 noisy method. .Such 
an alternative method could be used, 
though only at ho Increaao In the cost 
Sc. duration of the operations r — ffrld : 
(lefts, were bound to take, & liod not 
taken, all reasonable precautions to 
minimise the nuisance created by them, 
& the injunction should be continued 
until the hearing of the suit to restrain 
the use of the drills during certain 
speciiied hours. — D aily Telijokaph 
Ci)„ Ltd. V. BTUART (1928), 28 S. K. 
N. H. W. 291 ; 45 N. S. W. W. N. 48.— 
AUS. 

59 ii. CUMBEULAXD GOAL 

Sc Ky. Cjo. V. MoDouoall ( 1911), 9 
E. L. K. 204. — CAN. 

PART IIL SECT. 1, SUB-SECT. 2.— B. 

Ii ,] — Pbatt V. SaaBVFX‘K 

(Saak.), [1926] 4 D, L. K. 1109 ; (1926J 
3^. W. K. 657.— CAN. 


PART III. SECT, U SUB-SECT. 2.— C. 

77 xxiv. -1 — The Apatco, 

Ltd., gave a dobentur© to M. to seoore 
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a ctolain puiu, constituting a iloatlng 
charge over all the anHcts of the co, 
pronent or future, Sc prohibJUtjg tho 
creation of any nitge. or (jhargo in 
priority to it. Afterwards tl)o co. 
gave a deberduro to W. secure 
portion of the pundiaso-moneyof corf ain 
goods sold to ft by V\'.. & (^oiMtltiiting 
a floating charge over the asHetM so 
sold. SuiiKCfjuenMy, W. rc.fov(U’<?d a 
Judgment against the c.o. for portion 
of the money Mcoiirod by Ids debenture, 
& isrtiHjd execution, under which the 
sheriff wilzed goods of the co. M. 
claimed the goods Sc the sherlfT Inter- 
pleaded. M. then IriHUtnted a suit 
to restrain the sale of the goods by the 
8b(?pllT : — Held : an Injunction should 
bo granted to restrain tlie sale ff»r wsven 
days, with hiavo to either party t(» apply 
for the appointment of a rofiolver or 
rociolvers of the goods, to which they 
were respectively entitled till the 
hearing of the rsaso. — Mathikson v. 
Wahlk.v (1028), n 8. K. N. 8. W. 189 ; 
43 N. 8. W. W. N. 47.— AUS, 


PART III. SECT. 1, SUB-SECT. 2.— D. 

f L Injury to fishery .] — Moore, 

ETC. 0. A,-0.. 11927] I. R. 569.— m. 



OasM 178—^ Enouse and Empire Digest Supplement. 

178. Add. Annotalion ; — ReM. Page v. Scottish I 177. Add. Annotation : — FoUd. Wall v. Exchange 
Insce. Corpn. (1929), 98 L. J. K. B. 308. |i Investment Corpn., 11926] Ch. 143. 

Part IV.— Perpetual Injunctions. 

199. Add, Annotation : — Refd. Gottlifte v. Edelston, [1930] 2 K. B. 378. 


Part V. — Mandatory Injunctions. 

270. Add. Annotalion : — Aa to (1 ) Consd. Howard, I 298. Add. Annotation : — Refd. Grant v. Derwent, 
Flanders v. MoJdon Cori)n. ( 1920), 1 35 L. T. 0. | [1929] 1 Ch. 390. 


Part VI. — Injunction quia timet. 


815. Add. Annotation: — Consd. Peech v. Best 
(1930), 09 L. J. K. B. 637. 

325. Add. Annotation : — Refd. Parnworth v. Man- 
chester City Corpn., [1029] 1 K. B. 533. 

832. Add. Annotation : — Refd. Graip^ola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. * 
336. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 


339. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 235. 

862. Add. Annotation: — As to (1) Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. 0. 
344. 

369. Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


Part VII. — Damages in lieu of or in addition to Injunction. 


371. Add. Annotation : — As to (1) Apld. Coplovitch 
V. WUliams (1929), 73 Sol. Jo. 484. 


388. Add. Annotation : — Refd. Bhagchand Bag- 
dusa Gujraihi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 


PART III. SECT. 1, SUB-SECT. 2,— E, 

117 xvl. Moorr, kto. V. 

A.-G., [1927] 1. 11. 509.— IR. 


117 xvli. .1 — DkFouest PllONO- 

Riijn OF Canada, Ltd. v. Famous 
I’LAVRR fl Canadian Coup., [1929] ] 
D. L. H. 301 ; 31 Quo. P. It. 278.— 

CAN. 


PART III. SECT, 1, SUB-SECT. 3.— 
B. (a). 

■b. Injunction involving corUinuation 
of iUfgal course, of couditcM— Water 
ClausGH ConsoHdntlon Act, 1897, & 
subHOQiient logi!«latlon in lieu tbereof, 
requires that (mints of use of wat-or 
thereunder shall be clrcurasoiibod In 
the manner In which the Iloonoes held 
by deft, co. are olroumscTibed : sold 
Ucenoes provide that the* territory 
within w hloli the power to bo ((renerated 
by the use of the wat<»r thereby granted 
may be sold, barU*red or oxchanifcd is 
an area within 50 miles of llossland. 
Therefore the continuance of an interim 
injunction restraining deft. co. from 
cuttinK off said power, which It had 
been supplying to a oo. beyond such 
area, was refused, since It would require 
it to continue on illegal course of 
coudnot.— Granby Consomdatkp Min- 
iNo, Smelting & Power Co. v. West 
Kootenay Power & Light Co., (1928] 
4 D. L. R. 724 ; [19281 3 W. W, R. 
301; aJTd., 119291 2 D. L. R. C61 ; 2 
W. \\\ It. 470.~-CAN. 


PART III. SECT. 2, 

194 1. Whether granted after decision — 
To jtrescrtr property pending appeal .] — 
Injunction to preserve ligbtR pending 
an appeal, granted. — P rk\^doro8 v. 
l>liEVKDOR 08 <B. O.). U927] 3 W. W. R. 
756.— CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 

201 X. .1 — CocKBURN ». Eager 

(1870, 24 Gr. 400.— CAN. 


PART IV. SECT. 1, SUB-SECT 4. 

217 Vi. .]— The rt. Will not 

grant an injunction to restrain the 
broach of a contract for the sale & 
delivery of future chattels, expressed 
in an affirmative form, even though 
the contract so expressed involves a 
negative in substance, in a case where 
damages would be a complete remedy, 
where the contract is of such a nature 
that it cannot be spocincally enforced, 
& where payment for the goods in 
question has not been made. — Wood 
V. Corrigan (1928), 28 S. R. N. S. W. 
492 ; 45 N. S. W. W. N. 134.— AUS. 

PART V. SECT. 2. 

24011. .1— To entitle 

pltf. to a mandatory injunction on an 
intorkKiiitory application he must make 
out a strong primd facie case to the 
rlglit which he asserts & for aclive 
intorferonoo by the ct. If his right Is 
reasonably clear, 8c particularly if 
tluUT) exists an urgent & paramount 
necessity for the Injunction in order 
to prc'vont serious damage to pltf., the 
Injunction will issue before trial. — 
l*iiATT V. Scheveck (Sask.), [19261 4 
D. L. U. 1169 ; [1926] 3 W. W. U. 657. 
—CAN. 

PART V. SECT. 8. 

■d. Injunction to remove building .} — 
Gilpin viLLK, Ltd. v. Dumaiiksq (N. S.), 
[19271 1 D. L. R. 730.— CAN. 

PART V. SECT. 4. 

267 H. .1 — Mandatory Injunction 

refused, where the injury oom plained 
of WAS capable of being compensated 
by a small money payment. & it would 
be oppressive to grant a mandatory 
injunction. — Carpet Import Co., Ltd. 
P. Beath &Co.. Ltd., 11927] N, Z. L. R, 
37.— N Z. 

267. iii. .1 — A person cannot ask 

tho ot. to sanction bis wrongful act & 
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allow him to pay monetary compensa- 
tion only. Ho may be compelled to 
undo his wrongful act. But ots. In 
India have a wide discretion in granting 
mandatory injunctions, & as a nile 
such injunction will not be (arranted if 
the Injury to pltf.'s legal rights is small, 
monetary compensation can be esti- 
mated, & is small, the granting of 
injunction is oppressive on deft. & 
specially if there is delay on pltf.’s part 
In protesting against the injury or in 
filing the suit. — Dawson v. Rouhae 
Zamani Begum (Princkbs) (1928), 
1. L. R. C Kan. 456.— IND. 

PART VII. SECT. 1. SUB-SECT. 1. 

• 80 , Damages cC* account of profits — 
Althmigh defendant liable to penalty — 
Penalty not recoverable by party ag- 
grici^ed.] — The right to grant damages 
in addition to an injunction, is not 
limited by a statute which imposes a 
penalty not recoverable at the action 
of tho person aggrieved. Where the 
ct. found that pltfs. wore entitled to 
damages l>ecauso deft. co. operated 
motor vehicles over routes to which 
pltfs. had been given a certificate 
under Motor (Carrier Act, it ordered 
tbiMt an account be taken of the 
amount of money received by the co. 
while so operating, for omnpensation, 
8c that this amount be paid as damages. 
— Lounsbury V. Sutherland Motor 
Bus Co. (1928), 54 N. B. R. 7.— CAN. 

PART VII. SECT. 1. SUB-SECT. 2,— 
B. (a). 

411 i. QuatUum of damage sustained 
— Injury swioH.}— The nilo laid down 
in ^heifer v. London JAghting Co. that 
damages in lien of an injunotion may 
be granted if the injury to pltf.'s legal 
right is small. & capable of being 
estimated in money, & can bo ade- 
quately compensatea by a small money 
payment. 8c the case is one in which It 



ToL XZVm.-Injiinetioii. Oases 401—717. 


401* Add, Annotation : — Consd. Rely-A-Bell 
Burglar & Fire Alarm Co. v. Eisler» [1920] Ch. 
609. 

408. Add. Annotations As to (1) Apld. Price v. 


Hilditch, [1930] 1 Ch. 600. Held, Horton’s 
KstaU* V. Beattie (1920). 42 T. L. R. 701. 
Oenerally^ Refd. Farnworth v. Manchester 
City Corpn., [1929] 1 K. B. 633. 


Part VIII.— Effect of 

464. Add, Awnotaiion : — Refd. Lynde v, Nash, 
[1928] 2 K. B. 03. 

469. Add, Annotation : — Refd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Cb. 613. 

507. Add, Annotation : — Refd. Aldridge v, Wright' 
[1920] 2 K. B. 117. 

611a. Encouragement by plalntlff.l—CopLo- 

viTCH V. Williams (1929), 73 Sol. Jo. 484. 

528. Add. Annoiaiio7i^ : — Consd. Ariff v. Rai 
Jadunath Majumdai* Bahadur (1931), 47 
T. L. K. 238. Refd. Canadian Pacific Ry. 
Co. V. K., [1931] A. C. 414. 


Conduct of Parties. 

551. Add. Annotations : — Refd. Grant v. Derwent, 
[1928] Ch. 902 ; Chatsworth Estates Co. v. 
Fewell, [1931] 1 Ch. 224. 

668. Add. Annotations : — Consd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 90 It. ,T. 
K. B. 980. Apprvd. Herbert Claytcm Sc Jack 
Waller, Ltd. v. Oliver, [1930] A. 0. 209. 

572. Add. Ajinolation Consd. Marb^ v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

674. Add. Ayinotation : — Consd. H untoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 628. 
579. Add. Annotation : — Consd. Hyman v. Hyman, 
[1929] A. 0. 601. 


Part IX. — Against whom Injunction may be Granted. 

585a. Public official.] — Rex Co. & Bex Research i 608. Add. Annotation Refd. The Jupiter (1927), 
Corpn. v. Muirhead & Comptroller- 137 L. T. 333. 

General op Patents, No. 842a, post, 1 


Part X. — Matters in respect of which Injunction may be 

Granted. 


618. Add. Annotation: — As to (1) Refd. Peech v. 

Best (1930), 90 L. J. K. B. 537. 

629. Add. Annotation : — Refd. Express Dairy Co. 

V. Jackson (1929), 99 L. J..K. B. 181. 

638a. Enforcement of contract contrary to terms 
thereof.] — Injunction refused. — Savage 
South Africa, Ltd, v. London Exhibitions, 
Ltd. (1809), 43 Sol. Jo. 751. 

649. Add, Annoiatio7i : — Consd. Rc Wait, [1927] 1 
Ch. 006. 

675. Add. Annotations .’—Consd. Chatsworth 
Estates Co, v. Fewell, [1931] 1 Ch. 224. Refd. 
Torbay Hotel v. Jenkins, [1927J 2 CIi. 225. 

677a. .] — Where a breach of a restrictive 

covenant causes substantial damage the et. 
has no discretion to award damages in lieu 
of a mandatory injunction. This rule ai)plie8 


wliether tiie covtinajit is bj’oken by the 
original covenantor, or by an assignee with 
notice. — A chilli v. Tovell, [1927] 2 CJi. 
243 ; 96 L. J. Ch. 493 ; 137 L. T. 805 ; 71 
Sol, Jo, 745. 

706. Add. Amiolalions : —Refd. Lord Stratheona 
H.S. Co. V. Doniini'.tn Ck»al Co., [1920] A. C, 
108 ; Kely-A-Bell Burglar Sc Fire Alarm Co. 
r. Eisler, [1926] Ch. 609; Re Wait, [1927] 
1 Ch. 006. 

713. Add. Annotation: — Refd. .Lord Stratheona 
S.S. Co. V. Dominion Coal C(j,, [1926] A. C. 
108. 

716. Add. Annotation : — Folld. I^‘ly-A-Bell Burg- 
lar & Fire Alarm Co, v. Eisler, 11926] Ch. 609. 

717. Add. Annotation : — Refd. Crediton Gas Oo. v. 
Crediton V. C., [1928] Ch. 447. 


would bo oppresHivo to deft, to grant 
an in] unction, was applied luirein, 
where pltf. sought a mandatory in- 
junction becauso of the encroachment 
of deft. ’8 building on a few inchcfl of 
pltf.’s lot. — C 1 .AKK V. McKenzie, 
(1930] 1 W. W. R. G7 ; ID. L. R. 22b ; 
42 B. C. R. 71.— CAN. 


PART IX. SECT. 3. 

•1. Omeral rule .] — An injunction, 
which is In the nature of an execution, 
will only be granted In perHonam, & 
will not be granted against any person 
not a party to the action. — Moore v. 
A.-G.. 11930] 1. K. 471.— IR. 


PART X, SECT. 2, SUB-SECT. 2. 

821 V. Christib V, Fbasbb 

(1904), 10 B. C. n, 291.— CAN. 


PART X. SECT. 2, SUB-SECT. 3.— A. 

tk. Enforceme^oJ aorrrment to deliver 
produce Ut comj/uny.y—By the arts, of 
tiHHOcn. of a cut., whose business was 
to market the fmit grown by its 
members, It was provided that each 
uit'mber should deliver to the co. 
nluety-flvo per cent, of his fruit 
i 111 mediately after each variety 
thereof should be ready, KUltabJe & 
at for hanesting or pirkiug but not 
than a certain date in eatdi yiiiar : 
— HeMi : the obllgatlou Imposed on 
each member of the co. was not one in 
respect of which the ot. should at the 
instance of the oo. grant an injunction. 
— Pake-vham Upper Fruit Co., Ltp. 
V. Chobby. (1925). V. L. R. 27 ; 35 
O. L. R. 380 ; 31 AigOB L. R. 
18.— AUS. 


PART X. SECT. 2, SUB-SECT. 8,— 
C. (b). 

066 iv. CofUrad of agency ,] — 

The contract In question which was 
between a fruit grower & certain 
asHoena. for the marketing of the 
grower'H cropH was held by the ct. to be 
nothing more tlian a contract of agency 
not to he speelflcally oiiforced by way 
of in junction or rtw^elvershlp. — 

KKLOWNA GBOWKIts’ ExniA.NOK Sl 

Okanagan United Growerb v. Db 
Caqctkhay (1922). 70 D. L. R. 806; 
(19221 3 W. W. R. 1115.— CAN, 


656 V. .1 — Ro8« V, Canadian 

National Ryb., (19281 2 D. L. H. 880 ; 
(1928] 1 W. W. R. 940 ; 37 Man. L. R. 
279.— CAN. 
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720. Add» AnnotaUon : — Apprvd* Lord Strathcona 
SiS. Co. r. Domimon Coal Co., [1026] A. C. 
108. 

724. Add, Citations ;—96 L. J. P. C. 71 ; 134 

L. T. 227 ; 31 Com. Cas. 80; 16 Asp. 

M. L. 0. 585. 

Add, Annolationa : — Dlstd . Ontario Jockey Club 
V, McBnde, [1027] A. 0. 016. Mentd. Torbay 
Hotels V, Jenkins. [1027] 2 Ch. 225. 

730a. .1 — Williams v, Williams (1817), 8 

Mer. 157 ; 36 E. R. 61, L. C. 

ArLfioiatian : — Consd. Morisou v. Moat (1851). 0 Hare. 241. 

786. Add, Annotation: — Refd. Behnko v, Bedo 
Shipping Co., [1027] 1 K. B. 649. 

760. Add, Annotation : — Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

765. Add, Annotation: — Consd. Salisbury & Ford- 
ingbridgc District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 666. 

786. Add, Annotalitma : — Apld. A.-G. v. Sharp 
(1930), 99 L. J. Oh. 441. Refd. R. v. Grain, 
JSxp, Wandsworth Grdns., [1927] 2 K. B.205. 

800. Add, A^inoiation : — Refd. Notley v, Birming- 
ham (Bishop) (1930), 99 L. J. Ch. 306. 

807. Add. Annotation: — Apld. Wing v. Bum 
(1928), 44 T. L. R. 258. 

808a. Cancellation of affiliation.] — Injunction 

refused.— Wing v. Burn (1028), 44 T. L. R. 
258. 

811. Add, Annotation: — As to (8) Refd. Musical 
Performers’ Protection Assocn., Ltd. v, 
British International Pictures, Ltd. (1930), 
46 T. L. B. 486. 

818. Add. Annotation : — Refd. Musical Performers* 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. li. R. 
485. 

829. Add. Amioiation : — Refd. Ihitsman r, Taylor, 
[1927] 1 K. B. 637. 

820a. ,] — The first deft, entered 

the service of pltfs. as a traveller under an 
agreement b^v which he agreed that he would 
not nt any time thereafter “ divulge or make 
known any of the trusts, secrets, accounts, or 
dealings of or relating to ” pltfs.’ business. 
Upon leaving pltfs.’ service, he entei-ed the 
service of the second defts., who knew of 
the terms of the above agreement, & he kept 
a list of pltfs.’ customers in the district in 
which he travelled Sc, divulged to a consider- 
able extent to the second defts. the terms 


upon which pltfs. did btismessi — Held: 
Itfs. were entitled to an injimetion against 
oth defts., an order for delivery up of papers 
A books & damages. — Summers (Wiluam) 
& Co., Ltd. v, Boyce & Kinmond & Co. 
(1907), 07 L. T. 605 ; 23 T. L. R. 724. 

880a. In 1000, V. & Co., defts. 

in an action, were endeavouring to perfect 
a system known as the ** O. A. v.*’ system, 
for lighting motor cars by electricity, & the 
A. I., Ltd. who were pltfs., were licencees 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. The 
parties, with a view to utilising pltfs.’ dynamo 
in connection with the “ C. A. V.” system, 
agreed for one year that pltfs. should give 
defts. the “ sole selling agency ” for the 
dynamo, which was to be supplied at cost 
price ; defts. were to use their best endeav- 
ours to introduce & sell the dynamo, & were 
not to become directly or indirectly interested 
in the sale of any other dynamo, & the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
a commission of 10 per cent, on cost price, 
& the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
defts. from using or publishing these testi- 
monials, & moved for an interlocutory 
injunction : — Held : defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
upon special teims, that there could not be 
implied from the agreement a contract 
between tlie parties, that all information of 
which defts. became possessed during the 
pendency of the agreen»ent should not 
afterwards bo used by defts. for other pur- 
poses, & that a fiduciary relationship had not 
been established between the parties as would 
have existed had defts. been in fact pltfs.’ 
agents. — Accumulator Industries, Ltd. v, 
Vandervell (C. A.) & Co. (1012), 29 R. P. C. 
301. 

835a. Mining report.] - New Nimrod 

Co., Ltd. V, Peruvian Pacific By., Ltd., 
Intern ATT ON Aii Construction Sc. Finance 
Syndicate, Li'd. & Cranebhaw (1907), 61 
Sol. Jo. 737. 

889a. Particulars.] — Pltf. 

in this action claimed an injunction to 


PART X. SECT. 4, SUB-^CT. 1.— 
A. (n). 

•1. To rrHtrain iUcoal act ■ — I7w- 
auttiorifted octit of sarrant.] — The ct. 
\\ill not Rraiit an Interdict reatriiining 
tbo CO. from doing certain ilUMaral eudiJ 
on the mere ground that a servant of 
the CO. has oomiiiitted such acts when 
the 00 . not only hoa not authoriited 
Hueh acts, hut hoe expressly pro- 
hibited its servants from doing the 
acts complained of.-— Ooldsmid r. 
Soimi Akkivan Amalqamatkd Jewish 
PRJSas. Ltd.^ 119291 A. D. 441.— S. AF. 

PART X. SECT. 4. SUB-SECT. 1.— 
A. A). 

n. Add ** (1914), *0 B. C. R, 215.*' 

PART X. SECT. 5. 

810 V, ,1 — A KTOocr kept 

on his premises a soda water fountain, 
from whicli he (llkni empty aerated 
water bottles tendered to him by 
memberii of the publio. Among the 
bottloe so tendoi^ were some em- 


bossed with the name of a firm of 
aerated water, manufautm^rs. The 
manufacturers intimated to the groeer 
that, when selling their waters, they 
RlwaiTs retained tne property In their 
bottles, & that, in using their bottU«i 
without their consent, the grocer was 
participating in the illegal use of their 
pronerty. The grocer haring Ignored 
their intlmatiou, the manufacturers 
sought interdict against his use of 
their bottles. After a proof as to the 
circumstances in which the manu- 
facturers allowed to their customers & 
to the publio possession of their 
bottles : — Held : members of the 
public were not precluded from 
tU‘q airing a right to use the manu- 
facturers* bottles. & the tendering by 
members of the publio to the grocer of 
bottles emboss^ with the manu- 
factimers* name did not certiorate the 
grocer that such bottles vrere In fact 
tko property of the manufacturers. Sc 
the grocer was under no duty to the 
manufacturers to inquire Into the 

60 


history of each bottle tendered to him ; 
interdict lefused. — L juitch & Co., Ltd, 
r. Ley DON ; Bark Co.. Ltd. v. 
Maookog REGAN, I1930j S. C. 41; affd., 
47 T. L. It.; 81 H. L.— SCOT. 


PART X. SECT. 6. 

sm. To restrain director <t employee 
from setting up ritHxl business — A 
ranvassina former rtiahmwrs. }— The fact 
that deft, had been a ^director & 
employee of pltf. co. held not to entitle 
it to an injunction restraining him. after 
be had resigned his employment, from 
carrying on a rival busiuess for himself 
or from caDvasslng customers of the 
CO. with whom he became acquainted 
during such employment, where he 
had not taken away any written lists 
OP other materials pertaining to the 
co.’s business & obtained by him in the 
course of his employment, although be 
continued to hold in the mere legal 
sense his position as director. — 
Waite’s Auto Transpkr, Ltd. v. 
Watte, [1928) 3 W. W. R, 649.— CAN. 
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restrain deft., who had been in pltf.’s 
employment as works manager & chemist, 
& who during his employment had 
acquired knowledge of secret processes 
for the manufacture of various articles 
made of rubber sponge by pltf., from dis- 
closing such processes. Deft, on this pro- 
cedure summons asked for further & bcjtter 
articulars of the secret processes : — lieM : 
eft. was entitled to such particulars, but 
that they must be disclosed only to throe 
experts not trade rivals of pltf., deft, himself 
& nis legal advisers, ^ the order must bo in 
such a form as to prevent the persona to 
whom the secret processes were communi- 
cated from disclosing them, copies of tlie 
particulars must be returned to pltf. when the 
proceedings were closed. — Sorbo Kubber 
Sponge Products, Ltd. v. Debriks (1930), 
47 R. P. C, 464. 

842a. Against public official.] — Where n pub- 

lic officer, c.flT., the Comptroller-General of 
Patents, claims the right to dist^lose informa- 
tion to the public which pltf. in an action is 
primd facie entitled to withhold from pub- 
licity, it is T‘'‘cpcr to restrain that piiblic 
official from Utking a step which would result 
in that inform-ation being disclosed. — Rex 
Co. & Rkx Research (3orpn. v. Muirhkad 
& Comptroller- General op Patents ( 1920), 
90 L. J. Ch. 121 ; 130 L. T. 568 ; 41 R. P. C. 38. 

853a. Conversion of goods — Perishable goods.] — 

PItfs., who were an American co., carried on 
business as exporters of fruit. 3'hoy had 
been exporting fruit from Colombia for many 
years, <fe they had a large number of contracts 
with the growers of bananas A d iaJt with 
about 97 per cent, of the exportable bananas 
in that country. Und(^r those contr/M:;!?' ttc 
bananas which were to bo sold to pill's, 
became the pi‘operty of |)ltls. as soon as they 
were severed from the trees. Defts. im- 
ported into England a. cargo of bananas, 
under contracts which ih*?y had made with 
a co-operative society forTiied by some of the 
banana growers in Colombia, who desired 
to break down pltfs.’ mono])oly A find 
another outlet for tlieir produce. Pltfs. 
claimed that 2,041 stems of bananas, an 
unidentified part of the cargo imported by 
defts., were from growers with whom pltfs. 
had contracts, or were from e.statj.*s covered 
by tliose contracts, & they obtained an 
interim injunction restraining defts. from 
converting to their own use or otlierwise 
dealing with or in any way disposing of 
bananas, the property of pltfs., save l>y 
delivery of the same tc» pltfs. or their agents : 
— Held : the order for an interiin iiijurictlon 
was unsatisfactory & embarrassing, because 
(1) the bananas were perishable; (2) the 
order did not identify the bananas, dealing.- 
in which it was sought to restrain ; (3) it 
did not order delivery to pltfs. Tlic order 
must be varied by ordering the sale of a 
specified number of bananas to be selected. — 
united Fruit Co. v. Frederick Lb:yland 
& Co., Ltd. (1930), 144 L. T. 97 ; 47 T. h. U. 
33 ; 74 Sol. Jo. 735, 0. A. 


888. Add. Annotation .—Aa to (2) Refd. Musical 
Performers* Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

904. Add. Annotation : — Refd. Tolley v. Fry (J. S.) 
& Sons (1929), 46 T. L. R. 108. 

90ga. .] — A society, composed mainly 

of architecte, was formed into a co. limited 
by guarantee under Cos, Acts. By its arts, 
of assocn. membership of the society was 
open to persons qualified in certain ways 
approved by the council of the sticiety, & 
paying a certain entrance fee & yearly 
subscriptions ; members wore authorised 
to use the letters “ M. S. A.*’ as a professional 
designation. Deft., who was an architect, 
but had never been & was not a member 
of the society, used the letters “ M. B. A.’* 
as a professional tlesignation. The society 
brought an action against him for an injunc- 
tion, which ho did not defend, & by its state- 
ment of claim allegtjd, among other things, 
that the continuous tfc exclusive use of the 
letters by its members bad given the hitters 
a definite meaning A value in the minds of 
the public, & the use of tiicm by uriautborised 
persons would damage tfie sociidy. On 
motion for judgnuiiit in default of appear- 
ance :—//«/</ ; pltfs. were not entitled to an 
injunction. — SooiicT v of Ahchitects v. Kend- 
rick (1910), 102 L. T. 626; 26 T. L. R. 
433. 

906b. Use of professional designation Implying 
membership — 01 professional Institution.] — 
Pltf. society incoiporatcnl in 1886, 

under Cos. Act, 1867, as a oo. not for gain 
without the use of tiie- word ** limited ** 
under licence of the Hoard of Tradii. fn 
1886 pltf. society rocoinmendcid its ineml>or8 
to adopt as their professional d(isignat ion iiio 
use after their names of the t.crm “ Incor- 
porated Accountant Hy 1905 that d(iHigria- 
tiori had come to rius'ui t(> that section ol the 
public who had dj*a lings with aiJcountaiits 
a member of the Hocj(?ty, wliich, by its system 
of tests jfc examinations, liad conferred upon 
its members the valuable privilege of a 
recognised status for ability A& integrity. 
In that year deft, association was incorporated 
under tlic Cos. Acts as a co. limited by 
guarantee. Sliortly' after its incorporation 
its council recommended its mernbiTS to 
adopt the designation “Incorporated 
Ac<jonntant “ with tiio jwldition of tlie 
abbreviation “ I^on. Assocn,” In an acti()n 
by pltf. society against defis assocn. tio O., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 
Ids business of accountant the d‘ssignatitm 
“ incorporated accountant,** & (5) an injunc- 
tion to restrain deft, aocktty from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 
tion : — Held : the designation “ incor- 
porated accountant *’ was a fancy & not a 
descriptive term, & had come to denote 
membership t>f the socitity, &, iberefore, that 
the unauthorised use of it inflicted an injury 
on pltf. society, in respect of which it was 


PART X. SECT. 8. SUB-SECT. 4. 
b i. Land bought with noU^ of prior 
«r»%.l— H oopebv. SMTTH & 
asoft, 7 Terr. L. R. 27 ; 3 W. L. R. 


f L S. P. Canawan I'ACiiOo Rv. Co. 
V. Caloarv (1887), 6 Mon. L. R. 37.— 
CAN. 


part X. SECT. 14. SUB-SECT. 2. 
906 i. Vae of letters implying member- 

fil 


In-^Of profrminnal indilnlv/Hr-- 
U. — iNHTJTfrrK OF ClIAHTKUKn 

XrOUNTAN'I’S OF MANITOBA V. HKL- 

MY. 111)271 8 D. L. R. 1071 : {1027) 
\\ W. R. 106 ; 36 Man. L, iL 463,— 



Oases 906b— 1028. English and Ehpibe Digest Supplement. 


entitled to maintain an action. Pltf. society 
had a pecuniary interest in preventing deft, 
assocn. from attempting, by represen&tions 
& inducements held out to members of the 
professions, to reduce the status of i)1tf. 
society by conferring improperly an indica- 
tion of that status. Pltf. society was entitled 
to the injunctions which it claimed. 
— Society op Accountants & Auditors 
r. Goodway & London Assocn, op 
AccouKtants, Ltd., 11907] 1 Ch. 489 ; 76 
L. J. Oh. 384 ; 96 L. T. 826 ; 23 T. L. R. 
286 ; 61 Sol. Jo. 248. 

Annotation : — Distd. Society of Architects v. Kendrick (1910). 

102 L. T. 620. 

906c. After expulsion.] — Deft, took 

honours at the final examination for member- 
ship of the Institute of Chartered Accountants 
in England & Wales, but he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft, continued to use letter-paper headed 
“ Honours Final. Institute of Chartered 
Accountants.” In an action by the institute 
for an injunction the evidence was that this 
heading ccpiveyed the impression that deft.- 
was still connected with the institute 
Held: though deft, was entitled to state 
that ho had obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making the statement in 
such a way as to load i > the belief that he 
was a member of the institute or was con- 
nected with it. — Institute of Chartered 
Accountants op England & Wales v. 
Hardwick (1919), 36 T. L. R. 342, C. A. 

923a. Misrepresentations — As to what took | 

place In court.] — Gillet^pe Safety Razor, I 


Ltd. V. Pellbtt, Ltd. (1909), 26 B« P. 0. 
588. 

928. Add, Annotation : — Dbtd. R. v. Payne, [1896] 
1 Q. B. 677. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russell, C.J). 

929a. Publication by newspaper — Commenting on 
matters In dispute.] — Guildinq v. Morel 
Brothers, Cobbbtt & Sons, Ltd. (1888), 4 
T. L. R. 198. 

Sect. 30.~-OTHER PURPOSES. 

959a. Bottles of manufacturer marked with name — 
Whether refilling by another person re- 
strained.] — ^Applts., who wore manufacturers 
of aerated water, marked their name on the 
bottles & claimed an exclusive right of 
property in them. Resp. was a ^ocer who 
had no contractual relationship with applts., 
& he had in his shop a soda fountain by 
means of which he supplied customers with 
aerated beverages for consumption off the 
remises. The customers had to bring a 
ottle or other receptacle, & in practice 
resp. filled it without examination & without 
inquiring into the customer’s right to use it. 
Occasionally applts.’ bottles were used in 
this way. In an action by applts. against 
resp. to restrain him from receiving from 
customers bottles marked with applts.’ name 
for the purpose of filling them with beverages : 
— Held : there was no duty on resp. to 
ascertain W’hich bottles were applts.' property, 
& the action failed. — Leitch (Williaai) & 
Co., Ltd. v. Leydon ; Barr (A. G.) & Co., 
J/TD. V, Macgeoghegan, [1931] A. C. 90 ; 
100 L. ,T. P. C. 10; 144 L. T. 218; 47 
T. L. R. 81 ; 74 Sol. Jo. 830, H. L. 


Part XI. — Procedure. 


990. Add. Amiolation : — As to (1) Refd. Vander- 
parit V. Mayfair Hotel Co., [1930] 1 Ch. 138. 
992. Add. Annotation : — Refd. Vanderpant v. May- 
fair Hotels Co. (1929), 27 L. G. R. 762. 
1000. Add. Annolation : — Refd. Salisbury & Ford- 


ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
506. 

1028. Add. Annotation : — As fo (1) Refd. Catton v. 
Ash well & Nesbit (1927), 44 T. L. R. 130. 


PART X. SECT. 27. 

937 vil. In 1883 \V. beiiiff 

Bolzod of certain lamia, conveyed half 
thereof to G. In fee, deseriblnff the 
Hiunc by nietos is: bounds. tS;, afUT- 
wurdH, died, buvliit; deviaed tUo other 
half to M. I'liere wua u liouse on the 
Janda In q neat ion mo attuate that, half 
of it was ou tlio portion Ki’aiit*?d to G.. 
& half on tho portion deviaed to M. 
No fipecUlc uieutlon of the house was 
made either in the deed to G. or in 
the will. M. now oouimenood, in 
dcdauco of G.’a protests, to pull down 
the half of tho house situate on the 
land dovisod to her, & G. apnliod in tho 
proHont action for an luianctiou to 
restrain tho some : — Held : he was 
entitled to tho relief claimed. — W ray 
V. Mokrwon (1886), 9 O. R. 180. — 
CAN, 

PART XL SECT. 1, SUB-SECT. 1.— A. 

b. iievitd.. 2 A. li.. 220. 

PART XI. SECT. 1. SUB-SECT. 1,— 
B. (a). 

968 vl. .) — In an action 

hrouKht by a ratepayer os pltf. on 
behalf of himself 8:: other cithEens In tho 
luouieipality, except the mayor, aider- 
men, iii: counoilioM thereof, tor deolam- 


tlouH & an injunction reHti-alniug: the 
erection of a town hall, the A.*G. ifc the 
corpn. of the town were Joined as deft., 
the only relief claimed against the 
A.-G. being a declaration : — IltM : as 
pltf. was interestoil only as one of tho 
public, the A.-U. was a necessary pltf., 
& In the absence of special clrc^um- 
stances the A.-Q. was WTongly joined 
as a deft, — Qurban v. A.-G. & 

Briuhton Corpn., 11928] S. A. S. K. 
457,— AUS. 

PART XL SECT. 2, SUB-SECT. 2. 

sp. Plaintiff — Having' only cquitablo 
itUerest.] — Injunction granted. — B esin- 
NK'rr V. WuiTB, [1926J 1 D. L. R. 96 ; 
affU.» 11925] 3 D. L. R. 660; 67 

O. L. R. 171.— CAN. 

st. Having mere iniercsse 

trrmini.] — Pltf. having a mere itUcresse 
terjnini is not necessarily debarred 
from maintaining an action for 
injunotiou. — M idnapitr Zamindari & 
Co., Ltd. V. Ram Kanai Singh Deo 
Darpa Saha (1926), I. L. R. 6 Pat, 80. 
— IND. 

PART XI. SECT. 2, SUB-SBOT. 8.— 
B. (b). 

1086 1. Fact of appewrance — Must he 
diadoped.) — Maoxet v, Maoksly (B. O.), 
[1929] 4 D. h. a. 658.— CAN. 
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PART XI. SECT. 2, SUB-SECT. 8.— C. 

1046 i. Urgency — Preservation of 
property in dismUe .] — Wilmot v, Mait- 
land (1851), 2 Gr. 666.— CAN. 

PART XI. SECT. 2. SUB-SECT. 7. 

1083 i. 77ic application — fsiecessity 
for fun disclosure of facts .) — Yarmik 
r. YARaiiB, [1926] 2 D. L. R. 1216.— 

CAN. 

PART XL SECT. 3, SUB-SECT. 1. 

d 1. S. P. Davidson & Vancouver 
Terminal Grain Co. v. North 
Western Bredgino Co. & Vancouver 
Harbour Combs, (1926), 35 B. C. R, 
634.— CAN. • 

PART XL SECT. 6. SUB-SECT. 1. 

sv. DuraUon of injunction omitted 
from order — JUght to amend.] — Deft., 
who was employed by pltf., covenanted 
that he would not. In the event of the 
termination of that employment, 
directly or indirectly solicit or intiuenoe 
customers in a certain district for a 
period of three years. He committed 
a breach of the covenant. Sl pltf. 
brought an action claiming an Injunc- 
tion roMtrainlng deft, for three years. 
An Interim order was noade restralidjDg 
deft, until a specified date, subse- 



Vol. XXVin.^Injunction, Cases 1184-1640. 


1134, Add. CUation : — 2 H. P. C. 73. 

1163a. Order must identify goods— Injunction to 
restrain dealing with part of cargo.] — United 
Fruit Co. v. PitEDEUicic Levjj^.nd & Co., 
Ltd., No. S53a, ant-e. 


1208. Add. Annoiatio }^ : — Refd. Manchester Corpn. 
r. Farnworth, [1930] A. 0. 171. 

1216. ^ Atmolaiion . - Refd. Horton's Estate v. 

Beattie (1920), 12 T. L. II. 701. 


Part XII. — Breach of Injunction and Remedies Therefor. 

1346. Add. Annotation : — Refd. Boyce t;. Morri.s Motors (1927), 11 II. I*. C. lOfi. 


Part XIV. — Costs. 

1477. Add. Annolaiion : — Refd. Vanderpant v. 1 1540. Add. Annididian : Refd. Dotiiild ('ainpbcll 
Mayfair Hotel Co. (1920), 27 L. G. K. 752. I i-. 110271 A. ('. 722. 


qiiently, an order was made by coiiHeut 
AS’hcreby deft, was restrained from 
ooininlttJnfer, or attempting to commit, 
any broach of the covenant, simplicltcr, 
& without stating the !•< riod for which 
the order operated i 'eld : the in- 
tention of the parties \' .%e to restrain 
(left, during the currencj of the period 
of prohibition stated in bhe covenant : 
& the ct. had jurisdiction to correct 
the judgment. — 'NV arhisx Tica Co., 
Ltd. V. Heinglass, 111)28] S. U. Q. 2i). 
— AUS. 

PART XL SECT. 6, SUB-SECT. 2. 

sw. Judgment in defnult of dc/nice.] 
— Where in an fuitiou for an injunction 
(left, falls to deliver a. defenee & Tiltf. 
is given judgment by default be should 
]»e gnintcd such an injunction as the 
faet^ alleged in the statement of cluini, 
which because of the ubsdifJO of a 
defence must be deemed to lie admitted, 
show him to be entitled to.— JiKK.WA.v 


V. Arcadia Coal Co., Ltd. (Alta.), 1 
[10201 1 D. L. n. 102.^.; 3 W. W. It. ! 
44(>.— CAN. i 

PART XI. SECT. 6, SUB-SECT. 10. A. j 

f i. Orounds for granling ayr)ieal.] j 

— WiNNiDRo Laundry e. (tAviutLicv ; 

(Man.). 110271 4 D. L. K. CAN. i 

! PART XII. SECT. 2, SUB-SECT. 1. - ! 

i A. (a). I 

j 1349 11. .1- Tlic oriliT of i 

I th (5 ct. restraining a niji.saiu*o uiuhI be 
1 .Nernpulously tibeyed ; but where tin; 

; dlnjctor of deft. co. had stopp<^<i tlio 
j noise (luring cc^rtuiii. hours only in the. 

I honest ixdief that the injnneliiui tijd 
j not forbid the earrying-on of th<r c(t.'n 
businosa in oiTlluary working hours 
vvit li t)>v. machinery & plant, tla^ 

et. did not male.' an ord(T of (xmimilt al 
but oi'di;red •'fn.i uir'iiaglng dinxitor to 
pay tlio cost.s of * h‘.> niotiou. — T hoaibon 


r. .1, T.mi\ Lri>.. I1030J N. Z. L, L. 30. 

» N.Z. 

e i. - />Vf'rt(7/ IfouircN 

r. it VAN (1013), 23 (). W. It. 0r»l ; 4 
t). W. N. bOS ; It) 1). L. K. 00. CAN. 

PAUT XIV. SECT. 5. 

sx. 'i'll nit ioii on Snornni: t'oiirl t»r<ile.\ 
- Jo no ioiioo ill Dll' Suprenn' Cl. of 
(iiitario for no iojiiiictioo rf'st inioing 
(loft, fiioii •■nrt>iog on or being <‘(m- 
(■(•tno'il 10 :<i!\ busioi’‘'S similni to t lint, 
of pltlV.. io (vlioKr bosiip'ss li(‘ iind lieen 
eoij)io>(‘d. i\ for (liioingi'H lon poelllt'd 
a."- to iiuioi’ril, 11)0 jodgo grunted t.lie 
injoiK’t 'Oil sougtil. bill nwnrdi'd no 
daiiinms. Ib’ dircftcd Ibnl pltfs.’ 
costs slioidil ill' nnid l>v deft., but, did 
not give any sii. oinl dii.-i tioii ns to the 
Hcnlc of (‘OS's; Held: pllfs. wtu'o 
enfillt'd to cok.tii on t,he Sniocme CU 
scale.- DoMtvl'iS Ldosk bh-\l‘ Co. o. 
Mani'KL, |i‘.*2:>j l>. Ji. It. 42l» ; f»7 

O. L. K. .^J. CAN. 
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INNS AND INNKEEPERS. 


Part I. — In General. 

1. Add, Annotation: — Generally, Retd. Aria v, Haven, [1»S1] 1 K. B. 052. 

(Staines) (1927), 137 40 . In tl.o “ Held " paragraph for “ (2) (lefts. 
Ajj j j* « •. were not entitled because," read " (2) defts. 

3. Add, Annotaiton : — Retd. Jjorden v, Brtioke- were not entitled to rely on Innkeepers 

Hitching, [1927] 2 K. B. 287 ; Winkworth v. Liability Act, 1803 (c. 4), s. 1, because." 


Part II. — Duties and Liabilities of Innkeepers. 


60. Add. AnnoUiUon : — Retd. Winkworth v. 
Raven, [1931] I K. B. 052. 

75. Add. Annotation : — Refd. Winkworth v. 
Raven, [1931] 1 K. B. 052. 

116a. Hole In floor.] — Pltf. went to a public- 

house by appoiatment t-o meet a friend, &, 
as his friend hn(« not arrived, walked into the 
parlour, & then fell through a hole in the 
floor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleg<?d that he was in 
the house as a guest, the jury found for pllf. 
The ot. refused a rule to enter a nonsuit, 
which was asked for on f lic ground that there 
was no evidence, either of negligence oa the 
part of deft., or of pltf. being in tl jjou.se 
as a guest.— AXFOFtD v. Rktok (I86G), 14 

w. R. on. ! 

120. Add. AnnoUdion : — Refd. Winkworth v. I 

Raven, 11981-1 1 K. B. 052. ! 

125. Add. Annotation : — Refd. Cnh'shill v. Man- \ 
Chester Corpn., [1928] 1 K. B. 770. 

138a. Extent of duty.}- An hmkeeper is 

bound to supply only .such acfsjtnmodation 
for his guf\stH tV. their goods as he in fact 
pos.ses.ses, & undertakes ordy that the aciconi- 
modation which he offers is reasonably lit 
for that purpose. He is not an insurer ol his 
guest’.s g(xjds agahi.st injury, tlsjugli, subject 
to Ifmk(ieper.s’ Liability Act, 1808 (c. 41), lie 
may be considered an insurer of them again.st 
loss. In the case of injury to the goods, fie is 
responsible only if negligcmce on his jiart is 
prov^ed. A guest at an liot<;l that was an inn 

E laced his motor car in th(? hotel garage, a 
iiilding suiLtble for protecting a c‘ar in 
ordinary weather, but not suitable for pro- 
tecting a car with water in the radiator or 


i wati*r jfieki't in time of siwero frost. During 
bis stay af- the hof (4 there was a frost of great 
sevi‘rity, tV the wnirT in the watc^r jacket 
liecarmr frozim Die (aigine (if tfie car was 
; daiiulgoil : Held : in relation to tlut car fhe 
innkf‘cpcr’s duties wis-e those of an irm- 
ke(*per only, he wufi not m^gligenf; in not 
emptying f he water from fhe waL^r jack(‘t, 
tV, iu fJie absence of negligence, he was not 
lia-bli' for the damage to tlie car. — Wink- 
woiiTii r. Raviw, lIlKill J K. B. 952; 100 
.1. K. B. 299 ; 1 ti }.. T. 51M ; 17 T. L. II. 
254 ; 75 Sol. .lo. 12(h D. C. 

151. Add. A a nohd? on . ' Refd. Aria r. Bridge 
I House Hot(‘l (Staines) (1927), 187 L. T, 
299. 

151a. Motor car stolen from parking place.] — 

A guest at an hoftd |>aiket! his car in 

the spa(?e adjfiining the nobd as ilirccted by 
fhe hall-porter of the hotel, <fc wfiich space 
was commonly used for tin* pui‘po8e. While 
the guest was .af dinner af; He* liotel the car 
was stolen : - Held. : ther<‘ had l)(M*n no 
alteration in flic law i-cgarding the liability 
of an innkiMipcr for the loss of goods brought 
on his premises liy a, guest, An where Hie 
relationsliip of innkiMijjer A guf‘st exisf/isl as 
regards rsiting A drinking, tha.t ndat-ionship 
extended also to He* veliiele of Hie guest 
brciugfit hy him to tfn* inn, k. the cranmon law 
rul<‘ still afiplied k was not affected by 
Iiinkee|)(*i‘s’ Liability Act, 1898 41). — 

Aria v. Him no k IIousk IIotfl (Htainrs), 
Ltd. (1927), 187 T. 299. 

166. Add. Antiolal'nm: Qomd, Winkworth v. 

Haven. 1 1981 | 1 K. II. 952. 

169a. Failure to empty radiator of car.) Wjnk- 
woii'ni V. llAVKN, >!o. i88a,, amc. 

\ 177a. CjiA.MiFii V. ]>K Vicnw 

l/rn. (1928), 72 Sol. ,Jo. 155. 


PART II. SECT. 1, SUB-SECT. 3.— 
B. la). 

■X. For hrenrh of rnnfract — Special 
contract to I h'ht : the fact 

that pltf. was niceivod under a special 
contrac^t did not deprive him of his 
onlinary ritfhts as a guest, but his 
claim in that capacity t-o daiiiaffcri was , 
denied ; he could not sue in contract j 
k In tort. It was the contract duty ot ! 
deft-fl. to furui.sh him with a room at 
no more than $1.50 a day ; if they hud 
no room at that price, anf»ther just as 
grood should have been furnished at 
that price. The contract was broken , 
by debarring pltf. from his room | 
without fidvingr him another room k hy 
ordering him out of the house. — 


IjII'I’EKT V. KoKIJ irOTFL OF ToUOX IO. , 

Ltd., [10301 3 1». L. It, 732; j 
O. L. It. 340. —CAN. 

PART II. SECT. 2, SUB-SECT. 1. ! 

118 i. lieoHontjUtle care — Limited to 
riHHtis where. U'jchI likclu to ffo.\ — W’ldlr i 
a person in att-endaucc at a baiKpeM- j 
tfivou by an assoc.n. in a hotel is an i 
invil^o of tlio hotel pr<>prlftnr, k not ' 
a mere Iff'X-nxoe, the (fxffrit i»f the 
invitation is of the utmost iinportance, 

Af if an laxldent happous k the invita- 
tion diii not extend to tlie tiiuc k place 
is circuuisUinces of the accicnait, tlam 
the ipjcstiou whether tlv proprieti^r 
k iiahJo ia to bo dcf-crniincd in viea' of 
t/ie duty which he owes t^j a mere 
llc-ensoe. 


Where a if nest al sucli a banquel In 
d(;ft.S hoi el, afler I lie iMoickislon 
Diereof, met his iJeatfj by fnllttig Into 
ii private -her vice eii^vator hhaft ; ■ - 
Jlrld: deft was not IJo bio. -- K N JUHT 
•/'. fMti-VD Tin -N'K LACiFie Ukvki.op- 
.MFS r O).. [1037 ) 1 1). L. 11. 408 ; jlOliO j 
S. C. i:. 071. CAN. 

123 i. Invited vmh>r.l - -In an action 
for damaKoH for injuri^jh roMultinif from 
a fall suHtainod when ent-erlncr deft. 'a 
hotc.l on a visit to one of the samplo 
voorna : the. aiition must bo 

dlsinlHHcd, since tiie slope on which 
pit f. fell was not a “ trap," & slio had 
previous knowicdire of it. — W ay in 
LKhAVD Hotkl Co. (B. C.), {1027] 
3 W. W. ll. 224.— CAN. 


1 
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185. Add, Annotation : — ^Expld. &> Dlstd. Carpenter 
v.^Haymarket Hotel, Ltd. (1930), 47 T. L. B. 

186a. .] — On Oct. 30, 1929, about 6.30 p.m., 

pltf. & her husband arrived at defis.* hotel 
with their suit cases & engaged a room for 
the night with a view to attending a dance 
in the neighbourhood. After having tea in 
tlieir room they dressed for the dance. 
Pltf., having replaced a diamond ring which 
she wsiS wearing by a pearl ling, put the 
diamond ring into a jewel-case & placed that 
in her suit case, which she latched but did 
not lock. When they went down to dinner 
pltf.’s liusband locked the door of their 
room (fc tof)k the key with him. After dinner 
they returned to their room, & on leaving it 
to go to the dance pltf.’s husband again 
locked the door & then handed the key in at 
the liotel office. About 2.30 a.m. the follow- 
ing morning they returned to their room in 
the hotel, liaving got the key from the hall 
porter. On getting up between 8 & 9 a.m. 
pltf. opened her suit case & jewel case & 
found that the diamond ring was missing. 
Hefts, were immediately informed of the loss 
& search was made for the ring, but without 
result. Hefts, had exhibited in the hotel 


a copy of Innkeepers* Liability Act, ISOij 
(c. 41), s. 1, & in the room occupied by pltf. 
a notice that all articles of value should bo 
deposited at the office. Pltf. brought an 
action in the county ct. against defts. as 
insurers for damages for having failed to 
keep the ring safely. At the trial the above 
facts were proved or admitted, & it was 
found as a fact that the pltf. had taken 
reasonable care of the ring ; but the judge, 
thinking that he was bound to do so by a 
previous case, gave judgment for defts. On 
appeal to the Hiv. Ct. ; — Held : there was 
evidence to support the finding that pltf. 
had taken reasonable care of the ring & 
accordingly that the loss of it was not due 
to negligence on her part ; the fact that she 
had not deposited the ring at the office in 
compliance with the notice did not imply 
that she had retained the protection of it in 
her own hands to the relief of defts. ; & 
therefore that she was entitled to judgment 
against defts. in the action. — Carpenteh v, 
Haymarket Hotel, Ltd., [1931] 1 K. B. 
304; 100 L. J. K. B. 33; 144 L. T. 119; 
47 T. L. R. 1 1 ; 74 Sol. Jo. 703, H. C. 

221. Add. Annotation : — As to (2) Consd. Wink- 
worth V. Raven, [1931] 1 K. B. 052. 


PART JL SECT. 3, SUB-SECT. 1.— 
C. 

sa. ValunhleH exhihitfd puhlirh/.] — 
Held: pltf.'H eoniliict. In ahowin). liia 
colketlon of jirorionH stonos to per.^ona 


on the Jiolel, more or leas publicly, was 
not Huch net(li];enco as to deprive him 
if hlH rights against the innkeeper. — 
t^nKfuui.1. Kino Kpwahp Hotel Co., 
2 1). L. H. G12; Cli O. L. 11. 
628.- -CAN. 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (a). 

246 i. Goods brmig?it to inn by yuest — 
Atthonyh value oj ynods yreatly in excess 
of avnotmt ounn(j .\ — Newman v. Wuite- 
HKAi) (l«hiO, W. L. H. «88 ; 2 Sask. 
L. 11. 11.— CAN. 
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Tol. XXIX. Cases 3— 148a. 


INSURANCE. 


Part I. — General 

3. Add, Annotation: — As to (2) Refd. Greenhill 
V. Federal Insce. (1920), 05 L. J. K, B. 717. 

11a. Inconsistency between policy & proposal form 
— Policy prevails.] — Kaufmann v, British 
Surety Insurance Co., Ltd., No. 218a, 
post, 

13. Add, Annotation : — Refd. Greenliill v. Federal 
Insce. (1020), 95 L. J. K. B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cei*- 
tificate of insurance which provided : “ This 
certiticate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this c«'rti(icate.” One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
a-s follows : “In case of loss or (lamage to the 
property hereby insured the loss shall bo 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Uoyd’s agent, as soon as the goods arc landed 
or the loss is known or expected.” On the 
day after the arrival of the goods at '^^Punis 
the consignee sold them to pltf., who found 
them to h/ive been damaged by salt water. 

In an action by pltf. on the certidcute of 
insurance deft. co. contended, (1) that ph.f. j 
was not the right person to sue, (2) Uiet j 
the clause in the policy as to giving notice \ 
within a limited time had not been complied 
with : — Held : the cei-tificatc;. having been 
issued by deft. co. itself, enured to the bciielit 


Principles. 

of pltf., & since pltf. did not know of the 
condition as to notice, Sc since the clause as 
to notice was in such small print that it was 
not such as a reasonable man, reading with 
reasonable care, would regard as foi*miug 
part of tlie contractual terms, pltf. was 
entithul to recover. — Koskas v. Standard 
Marine Inbiuianoe Go., Ltd. (192(5), 42 
T. L. U. (592 ; ajfd. (1927), 1,S7 L. T. 1(55; 43 
T. L. K. 1(59 ; 17 Asp. M. L. 0. 210; 32 Com. 
Cas. 1(50, 0. A. 

Annotaiion: — Consd. Dt^ Moiirhy v. IMueul.K ]u,soe. Co. of 
Hartford (11>28), i:J!) D. T. 70;>. 

20. Add. Annotation : — Consd. Holt’s Motors, 
Ltd. V. South Fast lA'inc,aslih'e Insurance IV). 
(1930), 36 Com. Oas. 281. 

26. Add, Annotation: Refd. Tjeke v, Simmons 
(192(5), 95 L. ,1. K, B. 5S0. 

29. Add, Annotaiion : — Refd. Stumbles v, Whitley 
(1929), 4(5 T. L. H, 37. 

36a. .] — Kaufman N v. Buitlsu Surety 

Insurance Co., Ltd., No. 218a, post. 

63. Add. Citation :- AM Com. Cas. 10. 

143a. Valuation of property Speculative prospect 
of appreciation,]- If in a projiosal to elTect 
an insurance upon property the value put 
upon tlie property by the assured is based upon 
what he believes to be a reasonabUj prospect 
of appreciation, he must make it plain to 
the insurijr that the value staled is not 
immediate but spf^culat ivo. If the assured 
does not make tills disclosure to the insurer, 
the insui'ance will be voiit even though the 
statement of value by the assurcMl does not 
amount to a conscious deliberate over- 


PART I. SECT, 2. 

sf. Applivaiion of statrdory condilkmH 
— Although no p(dicj /.\ — Tbo «tutntory 
conditions of Alberta Insiiraiu’C Act, 
1920, Including the condition limiting 
the time ^vitbin which an action for 
the recovery of a chiirri " under or by 
virtue of this policy ” may be brought 
against the insun?r, apply to an oral 
contract for insuraneg us well m to one 
evidenced by a polb-y.- Glovkh v. 
Eouitadle I'Vkk & Marlve IxseitANCE 
Co. (Alta.), 11929) 4 D. L. K. 94G ; 3 
W. VV. H, 3:)2.— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

m i. Duti/ of insurer.] — It Is the 

duty of Insumncc cos. to make the 
policies issued by them accord with St 
not depart from the terras of tb<dr 
proposal form, & to express both 
documents In clear & nnarahiguous 
tenns. — Hraund v. Mutual. Life & 
Citizens Assurance Co., Ltd., 11926] 
N. Z, L. n. 529.— N.Z. 

PART I. SECT. 3, SUB-SECT. 2.— B. 

S. Head now “ 18a i.’* 

PART I. SECT. 4. SUB-SECT. 2, 

%g. Purchaser under conditional sales 
agrermeni .] — ^Waterloo Motors, Ltd. 
V, Flood, [1931] 1 D. L. H. 762.— 

CAN. 

PART I. SECT. 8. 

q I. .] — CXarke V . Union Fire 

I.nsdba.vce C!o., Claim op Aori- 
clt^tdral Fire Inbubance Co. of 


Watertown, Nf.w York (1884), 0 
O. H. C40.-CAN. 

q ii. .J— gUKFN INBURANCTC CO. 

OF AMEUK’A V. HRITIHII TRAfHCKH 
iN.SUKAVCE Co. (1926). 37 H. C. It. 
2(r2 ; afftl., sub nom lliiiTisri Thaokrs 
In.muranuk Ca . v . Que'cn Inhiuianck 
Co. of America, (1928] 2 D. L. K. 
:199 ; [19281 8. C, 9.- CAN. 

q iii. To disrlosure of uU mater ud 

/«e7,s’.l — A n-InMUT’er Is entitled to tiie 
fullest dtsclosiinj of all facts kimwn l.o 
tlio original Iiikuru’ which are maU-rlal 
to the risk : Sc the falluir of l.he 
original insurer to disfilose siieh a hurt 
invalidates the contrat^t of rednsuranee. 
The fm:t that the crops of an upplk;anL 
for halJ in.suruiice had been vlsiUid by 
hail Htorins during the same season 
held a fact inattTlal to the risk. — 
Fkperal I.nburancf. CJo. of New 
.iFUtSKV V. WKHTVHI’-*JTKB FIRIC IN- 
SURANCE Co. (Alta.), (19291 3 W. W. H. 
646 ; [1930] I D, L. It. 525 ; 24 Alta. 
L. K. 330. -CAN. 

PART I. SECT. 9. SUB-SECT. 2. 

sa. Allcffnlum of fraud— Jty insurers 
aitainst agent — Onus on insurers,]— 
Pltfs. produced at the trial an original 
policy & a renewal certincate ctovering 
the date in qucistion. The insurers 
contended, nevertheless, that the 
renewal premium had not in fact bce.n 
paid before the datiC of the fn'cident. & 
att.em()ted to estahllsh theJr position 
by showing that their own agent iiad 
been gtillty of a fraud, for the beneflt 
of himfielf or the Insured or both, in 
concocting evltlenoe to show that the 


premium had l»ecn palil In Mine 
Held ; the evidence \mjm Insuflfh'lent to 
HUpr»ort. tho tlndlng of fraud & the 
liiHiirtTH l:;».d, therefore, failed to im^et 
. tliO omiH (M. them of meeting tlio prinid 
farie (rase made out liy the iirofliietlou 
of the policy Sc ^em^wlll nrctdpt. — 
I WlOrnUiN FINANC'E COKI'OHATION, IjTIK 
i V. Lonuon Sc liANC’ASjiirtE Cuarantek 
! & AcriuENT Co. OF Canada, [ 1928 ] 

I 3 D, L. H. 592 ; [192; j 2 W. W. H. 454. 

1 - CAN. 

I PART I. SECT. 9, SUB-SECT. 3.— A. 

I sb. Second policy. y-CiiAVCiomn v. 
VVebtf.rn Ahsuuanok C;o. (J873), 23 
C. P. 305.— CAN. 

PART I. SECT. 9, SUB-SECT. 4. 

144 ix. .)- Muma V, Kiauaka 

DiHTRRrr MinujAi. Inhuranok Co. 
(1862), 22 U. C. li. 214.- CAN. 

147 vii. .1 -.lonNM'KJN V. 

ImiTI.HM AMKRK'AN iNHUKANUE CO., 

! 11931] 3 J). L. II. 300. -CAN. 

i a i. Verdirt unsupported by 

cvideiicr. — J'ovrr <tf Court of Appeal ,] — 

' Hufjoy V. D<i.M. Life Akh’uk. Co., 
(1928) 4 D. L. P. 529; affg., [1928] 
2 D. L. U. 241 ; 00 N. H. It. 116.— 
CAN. 

sc. Policy rcpudinled - AU promsUms 
avoided,] Whrue a policy of iuHuranco 
1 m repndiated in its entirety by the 
IriHiirer no provjHion ther#.i(»f can be 
invoked an a bar to an action on 1,hc^ 
policy. — Wood v. Aumhtkono. [19311 
2 W. W. K. 359 ; 3 D. L. H. 321.- 
CAN. 
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valuation. — H off Trading Co. v. Union 
IN8UKANCB SOCIETY OF CANTON, LtD. (1929), 
46 T. L. R. 466, C. A. 

166. Add. Annotation: — As to (1) Apld. Page v. 
Scottish Insce. Corpn. (1920), 98 L. J. K. B. 
308. 

158. Add, Annotation: — Consd. Page v. Scottish 
Insce. Coppn. (1929), 98 L. J. K. B. 308. 

150a. Lost article subsequently found.] — 

Holmes v. Payne, No. 3281a, post. 

170. Add. Annotation : — As to (2) Apprvd. News- 
holme v. Road IVansport & General Insce., 
[1929] 2 K. B. 350. 

171a. .] — A proposal form for 

the insurance of a motor-bus was signed 
by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which w(jre warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.'s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to fill in pro- 
posal forms, & it did not appear that the 
CO. knew that he had in fact done so. His 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly filled up ; ho 
was not authorised to give a cover note or to 
enter into a policy of insurance. A policy 
was issued to the persi n who lujwl signed the 
proposal form, & during its currency he 


made a claim under it, but the insurance oo. 
repudiated liability on the ground of the 
untrue statements in the proposal form : — 
ffe/d ; the agent of the insurance co. in 
filling ih the proposal form was merely the 
amanuensis of the proposer, that the know- 
ledge of the true facts by the agent could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form. — News- 
holme Bros. v. Road Transport & General 
Insurance Co., Ltd., [1929] 2 K. B. 356 ; 
98 L. J. K. B. 751 ; 141 L. T. 670 ; 45 
T. L. R. 673 ; 73 Sol. Jo. 466 ; 34 Com. Cas. 
330, C. A. 

177. Add. Annotations: — As to (1) Expld. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. As to (2) 
Distd. Newsholme Bros. v. Road Transport 
& General Insce. Co., [1929] 2 K. B. 350. 

184. Add. Annotation: — As to {!) Apprvd. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. B. 366. 

192. Aild. Annotation : — Distd. Newsholme v. 
Road IVansport &; General Insce. (1928), 45 
T. L. R. 123. 

193a. .] — Newsholme Bros. v. Road 

Transport & General Insurance Co., 
Ltd., No. 171a, ante. 

200. Add. Annotation : — As to (2) Expld. & Distd. 
Newsholme Bros. v. Road Transport A General 
Insce. Co., [1929] 2 K. B. 356. 


PART I. SECT. 11. 

156 i. (UMU'.ral ruh:.\ Tlio (luusd (if 

action upon which A. iv(?ovcrc(l a^'nlnKt 
an inHUPHiKM* c.o. wan dlfYcrtaif from 
that, upon wlii(rh It i*ocovcrc(i twainst 
li., but tliut (lilYon^nco <ii<l not (J<.dca(, 
the rlffht. of the oo. to l»c 

Kuhropralcd to the rlKidH of U. 'I’he 
tcHt of Hiihnjjfation in, “ ('an IJio ri^flit 
to ho iiihinted to lie v>iic, 

the enfonMuneuf of wliieli will dlmtiiiKh 
tim lOKH f '* ^(»^f^rKU<’IAL Finanok 
OOKI’N., J/U». r. MkHOIIAN'IS (.iASlFAJ/rV 
INSC’K. ; COAIMKIKMAJ. FINANCE 

(JoHl'N.. lyj'I). V. WlWrKUN Ahbck., 

Ltd., illi.'tl] I I). L. it. 2Jli; (iti 

0. L. U. 10. CAN. 

157 Iv. — .]— Where In 

n coiitnict of InBnrnnoe a proviHiou for 
8uhroe:uiion eontainK no liinitatluiis or 
njHtrleUons the Insurer'H rlsrlit. of 
Biihrogratlon Hliould not he restri(?ted 
within narrower lindts than oiudty 
would have nivon Idin in tlio abbonce 
of the provision. A motion h.v the 
insurer under such a eontraet for an 
order (‘Oinpj'llinK: tlie insured to permit 
the foruuM’ to use the latt<?rV naim^ in 
BuiuR third parties (hcrefon^ 

allowed, where t.lie Insured pressed 
for the (U'der because of its belief that 

1. ho enuse of the loss udp:ht eventually 
be found to have boon the result of a 

tort rather than a breach of eontraet. 

Nortiikkn A«rt(^E. Co. r. Manitoba 
P ool. Klkvatoiw, 11928J 3 W. W. li. 


to tt)i‘ insurer, the aid ion airuinst the 
third party must be brouKlit In ti»c 
Insured’s naim*. MrmiELJ. r. Wokm- 
wouTii, IIP.IOJ 1 W. W. It, 901.- CAN. 

PART I. SECT. 14. SUB-SECT. 1. 

m i. .1 — Binklky V. Stkwaut 

(1912). 22 O. W. U. 330 ; 3 t). W. N. 
/ J27 ; 4 D. Ij. It. l.'iO.— CAN. 

8d. Liabililu f<ir vnautfwrisfd use 
of cotniKiny's fund» — On liQui/iation .] — 
Two tAdoRrains sent to the aprent of a 
lire casualty Insurance co. wliich were 
siKiied by the co. He its liciuidator 
r(*sTK*ctively read as follows : “ Notice 
beluff i)rtu>m*od by liquidator to cancel 
all lire radieieu ston Hui^gost to make 
arrangements for pincinK tiro • business 
only elsewhere.” There was some 
question as to which of tho telejframH 
ttie a*feut received ; —Held : reganlless 
of which one reached him, it did not 
iiutlioriso him to use tlie co.’s funds 
then In Ills hands for the purpose of 
placing: insurance of its customers 
in another co., & tlmt ho was liable 
' to the liquidator for the amount so 
i used.- -Newton v. Hkanpon, [1928] 
1 W. W. It. 28 : 22 Sask. L. R. 221.— 
I CAN. 

PART I. SECT. 14, SUB-SECT. 2. 

j 170 iii. .] — IUnkekb’ 

j & Ti;Ai>Er.a’ Insuranu^k Co„ Ltd. v. 

I JUMVA Khan (1925). 27 8. It. N. 8. W. 
18.— AU6. 


ir>4.~-CAN. I 

dl l^tuier SaskaicheuHin In- ! 

suranei'. Act, s. 21.3 (12).] Under sect. { 
213 (12) of Haskatcbcwnii Jusurance i 
Act, 192.'i («'. 20), the rlj^hts of an ; 
iusun*r as assttfiuH' of an insui>ed’s [ 
c'laim to ivcovcv damoKi's from a j 
llilrii imrty for tort arc the same as 
those of an assigrnce of n Icgrnl chose in 
action under the Fng:Jish dud. Act, *S:, 
thcivfoiv. In vii'W of tlu' weUrlU of 
oidnlon on the Intcrprt'tallou of the 
latter Act., the said i»ri)vision of the J 
Insumueo Act does not entitled the 
insurer to lKH;*oiue the assignee of part- 
only of the iusurt^d’s claim. nu'rt?foro 1 


b i. .] — St. Ubow Pabtry 

.'^UOI* r. OONTINKNTAI. CASUALTY' CO., 

I1929J 1 D. L. It. 990; C3 O. L. It. 
337. - CAN. 


9 i. .1 — Where appet, for an 

insurance policy w^ua not to incur auy 
liability until he should have ac<^iepted 
the policy, but the agreut paid tho 
premimn before appet. liad agfreed to 
uecciit the policy : — HcUl : an action 
by tne ajfcnt tqrainst appet., to recover 
the amount of the premium as money 
paid for deft, at his request, could not 
Bueceeii. — H iu^rough r. Demaer, 
119271 1 D. L U, 642; Jl^SJl 1 
W. W. IX. 133 ; 21 Sask. L. It. 239.— 


wheiv only part of his claim is assigned i CAN. 


! e ii, S. P. Hickey v. McGuinnks 
: (Alta.), [19271 3 W. W. It. 665.— CAN. 

j PART I. SECT. 14, SUB-SECT. 3. 

I 179 i. OordroH to grant polirg — 
P'ire insurance.]- -Then* is no piliiciplo 
of law requiring Jt to be held that every 
agreiit of a tiro Insurance co. must be 
takiui, n^KardltiHH of tho clasH of his 
agroncy or his instmetions from liis co., 
1,0 have th<» aidual, in tho sense of 
implied, authority to hind his eo.. by 
an oral ncc(*ptancc of a priqiosal for 
I insuranec, for a dctiiut(^ or indcllnite 
1 inte.rim period.— PcnwiN v. (Jlen 
I FaI.IJS iNrtUKANl’K Co., [1931] 1 

i W. W. It. 380. CAN. 

I PART I. SECT. 14, SUB-SECT. 4. 

I k i. . ] — Applt., who was illiterate, 

went to the local ollico of resps. to 
1 insure Ids liouse tic furniture agralnst 
I 111X5, & at the reijuost of the agrunt of 
j rosps., sqrnod a pi-oposa I form, the afreiit 
r suyingr ttiat lu5 wM>uld tt.v ovcrytliiuif up. 
i Tlie oKout, without askitiK applt. any 
i qucstloiiH, lilted In the form, & insortod 
I lu it au untrue answ'er to one of the 
' (|U(3stions : — Held: resps. were not 
■ prevented from reljinc upon tho 
: unt nil h of U»e answer in the pmposal. — 

! Jumna Khan v. Bankeiis & TiiADEHS 

1 I\SUHAN(1J5 Co., Ltd. (1925), 37 

! C. L. li. 451 ; 43 N. S. W. VV. N. 98.— 

! AUS. 

PART I. SECT. 14, SUB-SECT. 5. 

I 200 xix. .Jr— To a claim by 

i pltfs., carrj^ingr on business in partner- 
j ship, for the value of tobacco insured 
with defts. tic destroyed by tiro, defts. 

I pleaded that it was a condition of the 
I proposal for insurance that the tobjicco 
, should bo tho property of the tlrm 
only, whereas a portioii was in fact the 
; nroperty of three of the members 
: jointly. In their replJeallon pltfs. 

: alletfed that defts.* agrtmts had know- 
i ledgre of the above fact at the time the 
; proposal was made & issued the policy 
uot withstanding such knowledgre. Sc 
1 that defte. were estop^d from denying 
! liabilitv under tho policy ; — Held : au 
i exception to the replication, as bad in 
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208* Add, Annotation : — Expld. Newsholme Bros. 
t>. Bead Transport & General Insce. Co.. 
[1929] 2 K. B. 366. 

208a. Refusal of company to Insure.] - 

Applts. were in possession of a motor car 
under a hire-purenase agreement, it being a 
term of the agreement that tliey would insure 
the car with the B. insurance co. The B. 
CO. refused to accept the insurance “ owing 
to information received ** & told applts.* 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
had refused the insurance because they did 
not cover that class of car. Applts.* brokers 
then succeeded^ in obtaining an insurance of ; 
the car with the L. co., but when tlie original 
period of that insurance was coming an 
end the L. co. wrote that they could not 
invite renewal. Applts. liad not in fact 
wished for a renewal & had not made any 
application to the L. co., they then effected 
an insurance with the present rosps. The 
proposal form of resps. contained a nurnb(.‘,r 
of questions &■ a stipulation that the truth 
of the answers tliose questions should l>e 
the basis of ti e contract. To a question 
“ Has any co. or underwriter declined to 
insure ? ** applts. answered, No ; tlie fact 
being that without applts.* kncjwlcdge the 
B. CO. had declined to accept their insura-nce, 
& the L. co., as applts. were aware, had 
intimated that they would not renew. 
Applts. claimed on their policy with resps., & 
resps. refused to pay, on the ground that the 
question in the propos^il form had beim 
answered untruly <te that there h.ad b<?en 
concealment of a material fact-. Api»lts. 
brought fin action on thc^ policy iSi f !te i 
judge, by whom the action was tried, g;iv .; I 
judgment for resps. Applts. apijealod : — ' 
IleM : as regards tlic B. co. tla^ answer of : 
applts. was untrue, A" t fact that they wer<* j 
unaware of its untruth was inimat4*rial ; A j 
as regards the L, co., althougli there luul j 
been no refusal bo renew b<‘cau.se there luad ; 
not been any actual request for renewal ilic j 
intimation that the ct). would not iirviti* j 
renewal was a material fact wJiich ouglit to i 
have been disclosed to resps., A was in fact | 


if not in words a refusal to insure within the 
meaning of the question. — Holt '8 Motors, 
Ltd. V, South East H\NCAffHmK Insurancic 
Co., Ltd. (1930), 35 Com. Cas. 281, O. A. 

209. Add, A nnoiatUm : — ~Apld. National Benelit 

Assurance Co., [19.31] 1 Cli. 16. 

218a. Representation of underwriter - Estoppel of 
Insurer.] — The claimant owned a motor car 
which he sometimes let out on hire «fc some- 
times used himself for his own pleasure. He 
w'ished to insure the car, & instrucLHi brokers 
to effect an insurance. The breakers inter- 
viewed the underwriter of resps., & he 8lu)wed 
them a ftjrm of policy & said that it would 
cover botli private pleasure private hire 
by the insured. Tlie claimant on being 
informed of this signed a proposal form for 
a policy & hi.s broker stated in the form that 
the purposfi for which the car would bo 
used was “ private hire ” ; tlie broker Fneant 
thereby that private hire would be the 
principal risk. Brsps. then issued to tlie 
ckiimant a policy whlcli in woi’ds covered 
“ i>rivat.e ph'asure or private hire.’* but 
which provirl»Hl f.hat the signerl proposal 
form was inct>rporat (rfl witli it A fornusl the 
basis of tlH> contra<tt. An atuudont occurr<‘d 
wiiile the claimant wes using tius car for his 
own pleasure, A. he madr*. a claim iindcir the 
policy. ltevy|)S. refusi il to pay, on the ground 
that a.s the proposal form was the bjusis of 
the policy A only Dilated to the car while 
on hire, an accid<int occurring while the car 
was not on hirt‘ wa.s lud (jovered. The 
dispute was ref<‘rred to arbitral ion, A the 
arbitrator awarde<l in favoyjr of tiici chiiinant, 
subject to th(‘ deeiKion of a spetaal case. On 
arg\iment of tin* case : — -Hi Id : the arbitrator 
had aofycd rightly in admittirig evide»jce of 
the interview between tiie brokeis A the 
undcn’writer, A even apart from such evidcuice, 
as there was an inconsistency between tlie 
X)ropoHal form A the policy, the latiT docu- 
ment must finivail. < hi tlie facts, resps. were 
esUifiped fruiri disputing the* claim because 
their urideinvriter knew th/it the claimant 
bad taken out the pt)licy in rediance on bis 
rej)rcsentation that it wtmid cover iirivate 
fdcasure. — KAUFMANr. V. BlCl'I'fSiJ SUitliTY* 
Insurance Co., Ltd. (1929), 45 T. L. K. 399. 
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231. Add. Annotation : — Apld. Re National Benefit I 
Assce., Exp. English Insce., [1928] (Ii. 74. | 

232a. .] — The H. Co. entered into an 

agreement for reinsuring marine ri.sks with 
the L. Co. Later, it was voluntarily wiiund 
up, A B., the liquidator, agreed the Iv. ('o.’s j 
claim for a laige sum, A paid dividends in i 


reisxject of th(^ claim. Followinu tie- ]>rac(lcfj 
of the ('o., B,, notwithstanding tlic fuo- 
vision.s of Stamy> Act, ISlJl (c. .'i!)}, *v Mai irn* 
Irisui’anci! Act, 1900 ((;. 41), fj'ca.t**d the 
agr-cerncnt A the claini under it as valid. 
After the dissolution of tin* li. Co. he was 
advised tliat he sliouhl ha-ve disa bowed the 


law & diaclosin^ no cause of action, 
ahould be dismissed. — P ktkeah A Co. 
V. London Quarantkic & .Occident 
Oo.. Ltd.. 1192.‘>J App. D. S. AF. 

200 XX. .] — L. A Co., aifcnts 

of defta.. who had no express power to 
do 80 . appointed M. aa their local ai(rcnt 
in a dlstnct, but did not Inform (lefts., 
who neither approved of, nor ratUted, 
the appointment. M. sent to L. A 
Co. pcirliculars of a proposed Insurance 
against fire for plti. on hJs dwelling- 
house, & a policy was issued by 
defte. to pltf. The policy provided 


( that if there was any niisrcpre«entatlon 
I uw U> any fact mattirial to be known 
pjr estimating the rink, or any omisHlon 
to state such fu/'t, defta. should not be 
liable. Pill, did not diselose the fact 
That Ids houst* hud pn*vi«>M.-ily bei^ri 
hnniL down N that an liiMirancf} eo. 
i ljud paid tiini in respcfit of tfwit Josh : - 
litld : (1) M. was not agent, 

& M,’8 laiowlfslge of th*.‘ earliiT Uni, 
whenever ac^iuired, could not bo 
imputed to defL., & pltf. had eoue'euled 
a material fact Sc thereby relieved (lefts, 
from all liability under the policy : 

5 


: (2) <..*v"(;n if M. was (lefts’, aiyent, his 
. kriowhidKo ae«julred prior Ut his 
' apjadritiiK^rit as aKont could not he 
{ Impubid to drafts. — O’K bkkkv. London* 

: U KDiNiuMoiiT iNsrMANcn Co., l/ro., 

i \IU2H] .N. I. «'). in. 

200 xxi, .] - Ko<'< (> r. 
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Cases 282s— 480a. Ekolish and Empike Digest Supplement, 


claim, & the dissolution was annulled, but 
an action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasance summons by a creditor of the 
CO. : — Held : the combined effect of Stamp 
Act, 1801 (c. 39), ss. 93, 97, is that a contract 
of sea insurance not expressed in a sea 
insurance policy is null & void. — Re Home 
& Colonial Insurance Co., I/td., [1930] 1 
Ch. 102 ; euh norti. Re Home & Colonial 
Insurance Co., May v. Barham, 90 L. J. Ch. 
113 ; 142 L. T. 207 ; [1929] B. & 0. R. 85. 

233. Add. Annotation : — Dlstd. Koskas v. Standard 
Marine Insce. (1026), 42 T. L. R. 692. 

236. Add. Annotations : — Refd. Koskas v. Standard 
Marine Insce. (1026), 42 T. L. R. 602; De 
Monchy v. Phcenix Insce. Co. of Hartford 
(1028), 138 L. T. 703 ; Tredegar v. Harwood, 
[1028] Ch. 50. 

237a. Policy containing Are policy clause — Validity.] 

—Symington & Co. v. Union Insurance 
Society of Canton, No. 855a, post. 

247. Add. Annotaiwn : — Refd. English Insce. v. 
National Benefft Assce., [1920] A. C. 114. 

248, Add. Annotation : — Refd. Cornish Mutual 
Assce. V. I. 11. Comrs., [1926] A. C. 281. 

252a. .] — By an agreement between two 

insurance cos., the E. Co. & the N. Co., 
therein described as a participation agree- 
ment, it was {inter alia) provided that the 
N. Co. should be entitled to & accept a quota 
of a one-eighth of all ; isks accepted by the 
B. Co. through its marine department. The 
participation was Axed at 50 per cent, of the 
share retained by the E. Co. at its own risk 
of all marine assurances accepted on or after 
a speciAed date, witli a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the same 
time, the cx[)r€\s8ed intention being that the 
two cos. should partici])atti pari passu in 
all marine insurances accepted by the E. Co. 
The N. Co. was to be entitled to a pro- 
ortionate part of the net premiums & other 
cnefits received by the E. Co., & was to bear 
its proportionate share of losses. The E. Co. 
was alont^ to settle all claims which might 
arise under its policies & the N. Co. was to 
bo bound by the settlement. The E, Co. 
was to receive from the N. Co. commissions 
on the net premiums 4Sr. on tlie proAts derived 
by the N. t-o. from the whole of the business 
\mder the agreement. By another clause in 
the agreement the N. Co. was absolutx?Iy 
bound in every cfuse t-o follow the fortunes of 
the E. Co. No stamped policy of assurance 
was ever issued to the E. Co. by the N. Co. 
in respect of any risk coming within the 
agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Co. claimed j 
to prove in respect of certain claims arising j 
under the agi*eoment. The liquidator dis- j 
allowed the claim : — Held : the agrcjcment : 
was a contract for “ sea insurance,'* & not 
being expressed in a duly stamped policy 
was invalid as not complying with the 
requirements of Stamp Act, 1891 (c. 30), & 
Marine Insurance Act, 1906 (c. 41). — 

English Insurance Co. v. National Bene- 
fit AssuiiANCE Co. (Official Receiver), 
[1920] A. C. 114 ; OaL. J. Ch. 1 ; 44 T. L. R. 


801 ; sub nom . Be National Benefit 
Ajssce. Co., Ltd., Ex p. English Insce. Co., 
Ltd., 140 L. T. 76 ; [1928] B. & 0. R. 67, 
H. L. 

Annotations .—Held. Re Norsk© Lloyd Insce. Co., Ltd., 
[1928J W. N. 99 ; Re Home Sc Colonial Insoe. Co., Ltd. 
(1929), 45 T. L. R. 058 ; Re National Benoflt Assurance 
Co., [1931] 1 Ch. 46. 

252b. Effect on recovery of premium .] — Re 

National Benefit Assurance Co., No. 
2527a, post. 

253. Add. Annotation : — Consd. Royal Exchange 
Aflsce. V. Hope, [1928] Ch. 179. 

254. Add. Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

482a. Unless notice of agency 

acquired before repossession.-] — By Marine 
Insurance Act, 1906 (c. 41), s. 53 (2), a broker 
who effects a policy of marine insurance on 
behalf of a person who employs him for that 
pui’poso has a lien on the policy in respect of 
any balance on any insurance account which 
may be due to him from that person, unless, 
when the debt was incurred, he had reason to 
believe that such person was only an agent ; 
— Seinble : the same knowledge which, under 
this sect., would defeat the establishment of 
a lien when the policy is effected is equally 
effective to defeat it if acquii-ed between that 
time & that at which possession of the policy 
is resumed after it has been part-ed with. 
The lien, therf^fore, of a broker in respect of a 
balance on an account under this sect, which 
is due to him from his employer, who, at the 
time when the policy was effected, he had no 
reason to believe was only an agent, does not 
revive if the broker, having paiied with 
possession of the iiolicy to his employer, 
knows or has reason to believe, when it comes 
again into his hands, that his employer was 
only an agent. — Near East Relief v. Kino, 
Chasseur & Co., Ltd., [1030] 2 K. B. 40 ; 09 
L. J. K. B. 522 ; 35 Com. Cas. 104. 

483. Add. Annotation : — Consd. Near East Relief 
V. King, Cliasseur &; Co., [1930] 2 K. B. 40. 

435. Add. Annotation : — Refd. Near East Relief 
V. King, Chasseur & Co., [1930] 2 K. B. 40. 

440. Add. Annotation : — Generally. Refd. Near East 
Relief v. King, Cliasseur & Co., [1930] 2 
K. B. 40. 

444. Add. Annotation: — Refd. Near East Relief 
V. King, Chasseur Co., [1930] 2 K. B. 40. 

459. Add. Annotation : — Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1029] A. C. 176. 

463. Add. Anyioiation : — Consd. Aron v. Miall 
(1028), 139 L. T. 562. 

480a. Before or after loss.1 — A Arm of 

sellers in Afi'ica sold goods, wliicn were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual policy in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insmance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy : — Held : under Marine Insurance Act, 
1006 (c. 41), s. 50, a marine policy was 
assignable, unless it contained terms expressly 
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prc^biting the asaignment, & it could be 
aaiigned either before or after loss. The 
^eot of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordini^ manner in which policies 
were assigned in England, was to as^gn to 
the person holding the policy the right to 
sue on any claim which the assignor £ad on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged* Pltfs. were the assignees of the 
policy ; the assignor of the policy had a right 
to make a claim in respect of the damage; 
that clpim was assignable, Sc it was in fact 
assigned to pltfs.. Sc they were entitled to sue 
the underwriters in reject of the damage. — 
AnoN (J.) Sc Co. V, IdiALL (1928), 98 L. J. 
K. B. 204 ; 139 L. T. 662 ; 34 Com. Cas. 18 ; 
17 Asp. M. L. C. 629, C. A. 

488» Add. Annotaiion : — Consd. Aron v. Miall 
(1928), 139 L. T. 662. 

488a. .] — ^Aron (J.) Sc Co. v. Miaix, 

No. 480a, ante. 

497. Add. Annotation : — Refd. Aron v. Miall 
(1928), 139 L. T 662. 

505a. Pontoon with crane fixed thereon.] — Held: 
not a ** ship or vessel ” within the rules of an 
indemnity assocn., on the g^und that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules. — M er- 
chants’ Marine Insurance Co., Ltd. v. 
North op England Protecting Sc In- 
demnity Assocn. (1926), 43 T. L. B. 107; 
71 Sol. Jo. 82 ; 32 Com. Cas. 166, 0. A. 

519a. What included In ** tackle Sc furniture of the 
barge — Moorings. J-^Pltf.’s barge was in- 
sured by defts. The insurance was expi*e8bed 
to be on the “ body, tackle, apparel, ordnance, 
munition, artillery, boat, & other furniture ” 
of the vessel, “ while lying moored at East- 
ham Ferry stage or elsewhere, with liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there Sc until back again at 
her moorings or held covered ; with liberty 
to moor in the Manchester Ship Canal while 
the operations for deepening the Eastham 
Canal are in progress. During the currency 
of the policy the moorings to which the 
'insured narge was attached were damaged 
Sc pltfs. claimed under the policy : — Held : 
the underwriters were liable. — New Liver- 
pool Eastham Perry Sc Hotel Co., Ltd. v. 
Ocean Accident Sc Guarantee Corpn., 
Ltd. (1929), 142 L. T. 349 ; 86 Com. Cas. 
37; 18 Asp. M. L. C. 68, C. A. 

527. Add. Annotations: — As to (2) Refd. Wads- 
worth Lighterage Sc Coaling Co. v. Sea Insur- 
ance Co. (1929), 36 Com. Cas. 1. Generally^ 
Refd. Lind v. MitcheU (1928), 98 L. J. K. B. 
120 . 

551n, Insurance of ohargM upon eargo — Whether 
freight included.] — ^By a policy of insurance 
the deft, insurance co. insured pltfs., who 
were shipowners, in respect of one of their 
steamships on cargo as per form attached.-’ I 
The form attached provided that the in- | 
surance was (inter alta) ** upon any charges 
of said assured upon said cargo or any 
portion thereof.” The poUcy further pro- 
vided that the term ” ci^o ” as used in the 
policy included (inUr alia) ** charges of said 

J.8. • 7 
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assured upon said cargo or any portion 
thereof.” During the currency of the policv 
pltfs.* steamship became a total loss witn 
all her cargo. Sc pltfs. lost their right to 
recover from the different consignees the 
freight which was in process of being earned 
by them at the time of the casualty. Pltfs. 
claimed to recover under the policy from 
deft, insuranoe co. in respect of that loss : — 
Held: the words ‘*anv charges of said 
assured upon said cargo included. Sc were 
intended to cover, the freight that was in 
process of being earned by the ship, Sc 
therefore pltfs. were entitled to recover 
under the policy in respect of that loss. — 
Gulp Sc Southern S.S. Co. (Incorporated) 
V. British Traders Insurance Oo., Ltd., 
[1930] 1 K. B. 461 ; 99 L. J. K. B. 208 ; 142 
1^. T. 406 ; 35 (’.oin. Cas. 198 ; 18 Asp. 

M. L. O. 94. 

585. Add. An‘noialion : — Refd. Hoft Trading Oo. t;. 
De Rougemont (1920), 34 Com. Cas. 291. 

666. Add. Annotations : — As to (5) Dlstd. Lind v. 
Mitchell (1928), 98 L. J. K. B. 120. Refd. 
Wadsworth Lighterage Sc Coaling Co., Ltd. v. 
Sea Insurance Co. (1929), 36 Com. Cas. 1. 
Generally i Refd. Banco de Barcelona v. Union 
Marine Insce. (1025), 134 L. T. 360. 

712a. Effect of decrees of foreign State — On 
liability of foreign reinsurance company to 
discharge obligations.] -By virtue of decrees 
of the Soviet Govt., insurance business In 
Russia was declan»d to be the monopoly 
of the State, & hnanciai tiunsactions in Russia 
were regulated. In an action to determine 
the effect of tlie above decrees on treaties 
of reinsurance enU^red into between a Russian 
reinsurance co., having a branch office in 
Ix)ndon, Sc an English reinsurance co. : — 
Held : the decrees did not prevent the 
Russian co. from discharging theii* liabilities 
to the English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties. — First Russian 
Insurance Co. v. hoNDoti Sc Lancashire 
Insurance Co., [1928] Oh. 922 ; 07 L. J. Ch. 
445 ; 140 L. T. 337 , 44 T. L. U. 683. 

718. Add. Annotations : — Consd. Sowerby v. 
Lindsay (1928), 139 L. T. 646. Refd. Excess 
Insce. r. Mathews (1925), 31 Com. Cas. 43. 

719. Add. Annotations .-—Consd. Firemen’s Fund 
Insce. V. Western Australian Insce. Sc Atlantic 
Insce. (1927), 138 L. T. 108 ; Merchants’ Marine 
Insce. V. Liverpool Marine Sc General Insce. 
(1928), 97 L. J. K. B. 689. Refd. Excess 
Insce. V. Mathews (1925), 31 Com. Cas. 43. 

720. Add. Annotation : — Consd. Firemen’s Fund 
Insce. V. Western Australian Insce. Sc 
Atlantic Insce. (1927), 138 L. T. 108. 

7208. .] — Pltfs. insured a consign- 

ment of gunpowder on a voyage Sc reinsured 
with defts. Both the original policy Sc the 
reinsurance policies covered perils of the sea 
Sc jettison, Sc were express^ to be ” war- 
ranted free from loss arising from . . . 
destruction ... in a port of distress or 
otherwise.” The original policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission. 
Sc they provided that defts. would ” pay as 
paid thereon,** Sc that the parent should 
De subject to the same terms ai^ m the original 
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poKcy. The vessel carried, in addition to 
the grwiipowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst & the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could not be carried out with the gunpowder 
on board, & it was thrown overboard & 
became a total loss. Pltfs. paid the owners 
as for a total loss, & claimed to be reimbursed 
by defts. : — Held : as the way in which the 
sulphuric acid was stowed & loaded affected 
the safety of the ship & rendered her unsea- 
worthy, x>ltfs. were under no liability on the 
original policy, & they could not recover 
from dofts. on the reinsurance policies. — 
Fireman’s Fund Insurance Co. v. Western 
Australian Insurance Co,, I/td. (1927), 138 
L. T. 108 ; 43 T. L. R. 680 ; 17 Asp, M. U C. 
332 ; 33 Com. Cas. 36. 

720b. “ On a voyage.**] — Pltfs. insured a consign- 
ment of oranges from any port in Spain to 
Antwerp, &, after the ship liad left Valencia 
& had been in wireless communication with 
Gibraltar, they reinsured with deft, by a 
slip, which referred to the fact that the ship 
hail been in such communication with 
Gibraltar Sc which contained the words “on 
a voyage,” meanii^, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Gibrah 
tar, the oranges were ^’amaged. Sc pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance : — Held : on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, Sc the 
action failed. — Eagle, Star & Burnsu 
Dominions Insurance Co., Ltd. v. Reiner 
(1927), 43 T. L. R. 259 ; 71 Sol. Jo. 176. 

720c. Insured object In damaged condition at 
expiration of Insurance — Continuation of risk 
for ** Immediate consequences ** of such 
damage.] — Pltfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions : ‘‘In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continue in force till the end of the 
day when the vessel arrives at her first place 
of destination ; & “ If the insured ooject 

18 in a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damage until the object without unnecessary 
delay has been repaired or sold.” On the 
date of the expiration of the policy, the 
vessel had not oiTived at L. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef Sc was taken into 
L. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run asliore in order to prevent 
sinking, Sc was subsequently sold as a wreck. 
Pltfs. liaving paid the original insurers as 
for a total loss, claimed against defts. on 
their reinsurance policy : — held : the loss 
was an immediate consequence of the damage 
done by the original stranding, Sc the risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage, — Merchants’ Marine 


Digest Supplement. 

Insurance Co. v. linnsRPOOL Marine Sc 
General Insurance Co. (1928), 97 L. J. 

K. B. 689 ; 139 L. T. 184 ; 44 T. L. R. 612 ; 17 
Asp. M. L. C. 476 ; 33 Com. Cas. 294, C. A. 

729. Add, Annotedion : — ^Refd. Bergens Dampskibs 
Assurance Forening v. Sun Insurance Office, 
Ltd. (1030), 143 L. T. 436. 

729a. Insurance against total or constructive or 
arranged total loss — ^Meaning of ** arranged *’ 
— Artifiolal total loss not included.] — The 
owners of a Norwegian steamship were 
insured with pltfs. & other underwriters. 
Pltfs. re-insured their risk with defts. The 
insured steamship stranded in the Black 
Sea but was floated off Sc eventvially reached 
Constantinople. Owing to the absence of 
adequate repairing facilities at this port, it 
was extremely doubtful that the vessel’s 
condition would permit her to reach a port 
where repairs could be carried out without 
the risk of her becoming a total loss. In 
these circumstances the owners Sc under- 
writers agreed to settle the matter ; the 
vessel was to be regarded as a total loss Sc 
the underwriters were to pay an agreed sum 
which in fact was more than her full repaired 
value at the time. Pltfs. claimed a pro- 
ortionate port of the sum so paid from 
efts. The material portion of the i^olicy 
of re-insurance was as follows ; “ Insurance 
. . . upon hull Sc machinery, etc., valued as 
in original policy. Being against total Sc 
(or) constructive h (or) arranged total loss of 
vessel only as per Bergens Damp Club 
policies Sc to follow their settlements ” : — 
Held : the action failed. On the true con- 
struclbion of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by arrange- 
ment. The word ‘‘ arranged ” really meant 
compromised Sc did not cover an artificial 
total loss created by the will of the parties. — 
Bergens Dampskibs Assurance Forening 
V, Sun Insurance Office, Ltd. (1930), 143 

L. T. 436 ; 46 T. L. R. 643 ; 74 Sol. Jo. 668. 

731. Add. Annotation : — Generally^ Refd. Excess 

Insce. V. Mathews (1925), 31 Com. Cas. 43. 

784. Add. Annotation: — As to (1) Consd. Fiie- 
men’s Fund Insce. v. Western AusUalian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108. 

735a. Unsuccessful action against insurer — ^Failure 
to pay costs — Uability of reinsurer to insurer.] 
— By a policy of marine insurance a vessel 
was insured by her owner with the present 
pltf., who by another policy reinsm*ed the 
vessel against the risks, Sc for the period, 
covered by the original policy, for total loss 
only. A claim by the owner against the 
present pltfs. on the original policy failed 
on the ground that the veasel had been 
scuttled ; Sc the present pltfs. obtained a 
judgment against the owner for costs, but it 
was impossible to recover the costs. The 

S resent pltfs. then claimed these costs from 
[le present deft., one of the underwriters of 
the reinsurance policy. There was in the 
reinsurance policy a sue Sc labour clause, 
but no express contract by the reinsurers to 
pay the costs in question : — Held : that the 
sue Sc labour clause ,was inapplicable to such 
a claim. Sc as there was neither an express 
nor an implied contract to pay the costs in 
question the action failed. — &K)TnsH Metro- 
i politan Assurance Co,, Ltd. ». Groom 
1 (1924), 41 T. L. R. 86, O. A. 
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74S. Add* Annoiation : — Held. Goole Hull 
Steam Towing Oo. v. Ocean Marine Insce. 
(1927), 44 T. L, R. 133. 

768* Addm AnnoUUioft •— Oonsd. Hoff Trading Co. 
I?. De Rougemont (1929), 34 Com. Cas. 291. 

765, Add. Annotation : — As to (2) Apld. Hoff 
Trading Co. v. De Rougemont (1929), 34 
Com. Caa. 291. 

766. Add. Annotation : — Consd. Hoff Trading Co. 
V. De Rougemont (1928), 34 Com. Cas. 180. 

782* Add. Annotation : — Retd. Lake v. Siininous 
(1926), 95 L. J. K. B. 686. 

786. Add. Annotation : — As to (2) Apld, Kauf- 
mann v. British Surety Insce. Co. (1929), 
46 T. L. R. 399. 

845. Add. Annotation : — Retd. Lindsay Blee 

Depots, Ltd. V. Motor Union Insce. Co. 
(1930), 46 T. L. R. 572. 

852a. Landing dispensed with by owner.] — 

PItfs., a firm of merchants at O., imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. CO. until the goods were “ discharged & 
safely landed,” including ‘‘ all risks of craft 
to & from ves» el & whilst in craft awaiting 
landing.” The storage risk, while at moor- 
ings at O., was covered by defts. PItfs.* 
practice was to have bunker coal discharged 
into barges &> to leave it in the barges until 
a vessel required bunkers & then to supply 
that vessel from a barge alongside. When 
the coal in question had arrived at C. & 
1,000 tons of it had been dischaiged inb.) a 
barge, the barge sank during the following 
night & part of the coal was lost &: part was 
damaged. PItfs. having claimed frcnu defts., 
the latter compromised the claim it took 
third-party proceedings to recover a ' on- 
tribution from the P. co. on the ground >>1 
double insurance : — Held : as pltfs. dispensed 
with landing the P. co.*s risk terminated 
when the discharge was completed, &, os 
the discharge of the 1,000 tons had been 
completed, the proceedings against the third 
party failed. — Lindsay Blee Depots, Ltd. 
V, Motor Union Insurance Co., Ltd. 
(1930), 46 T. L. R. 672. 

855a. Rffect of clause.] — Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers <S: 
had a factory & warehouse near Algeciras, 
& they had sent from the factorv to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo.* While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea- water on the 
remainder, with the result that a large 
portion of the cork was lost or damaged, 
^e policy, when issued, contained {inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained^ a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 


arbitrator treated the marginal clause os non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract .between the 
parties, &ho also found that the loss was one 
reasonably attributable to fire : — Held : 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit fi*om 
the shippers’ manufactory at San Roque, 
were covered by the policy ; (2) there being 
an existing fire & an imminent ptiril, the 
damage caused by water, used either to 
extinguish the fire or to prevent it from 
spi’cading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejusdeni 
generis witli fire ; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause : (4) the case must bo 

remittt'd to tht? arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, Wiis or was not 
contrary to the usual form of marine insur- 
ance on goods.— iSvMi NOTON & Oo. V. Onion 
Insurance Society of Canton (1028), 97 
L. J. K. B. 640 ; 139 L. T. 380 ; 44 T. L. U. 
635; 18 Asp, M. L. C. 19; 34 Com. Cas. 23, 
C. A. 

906. Add. Annotatiofi : -As to (2) Refd. Kagle, 
Star & British DorruiiioTis Inset*, v, Reiner 
(1927), 43 T. L. 11. 259. 

1087. Add. Annotallifu : Vietd. Foscolo Mango & 
Co. V. Stag liine, Ltd., IlVKil] 2 K. B. 48. 

1099. Add. Annolalion : -Rofd, Fosc.olo Mango 
Co. r. Stag lane, J.td.. 1 1931 j 2 K. B. 48. 

1203a. . j — L ittij^dale v. Dixon 

(1805), 1 Bos. k. V. N. K. 151 ; 127 E. R. 
417. 

Annotatum : — Beld. MorrJsou v. Miii^pratt (1827), 12 Mooro, 
C. P. 231. 

1206. Add. AnnolatUnui : — /o (3) Consd. Green- 
hill V. Federal Insce. (1926), 95 L. J. K. B. 
717 ; IIofT Trading Co. v. Do Rougemont 
(1928), 34 Com. Cas. 180. 

1220. Add. Annotatio^i : Refd. (ilicksman v. 

l^ncasldrc & General Assce., [1927] A. C. 
139. 

1252. Add. Annolalion Consd. (Irecnhill v. Fede- 
ral Insce. (1926), 95 L. J. K. B. 717. 

1265a. .] — In an atdion on a policy of marine 

insurance on a cargo of celluloid Hhipped from 
America to France, defts. pltjaded that 
assured had wrongfully concealed certain 
facts material to l>e disclosed to tliern. 3'lie 
cargo had in fact been previously carried, 
partly on deck, in a protnveted voyagti from 
New York to Halifax, whore, the vessel being 
unable to proceeil further, it was unlo/ided 
k part put in a wai’eliouse, k tluj rest I<dt on 
the open quay, exposeil to severe weatiior, 
for over two months:- f/c/c/; these facts 
were material to be disclosr^d to thf3 under- 
writers, k as they w(5re not disclosed, k tliore 
was no waiver of non-discl<jsur(;, the policy 
was vitiated. — CiiKENiiir.L v. Federal In- 
surance Co., [1927] 1 K. B. 65; 95 L. J. 
K. B. 717 ; 135 L. T. 244 ; 70 Hoi. Jo. 565 ; 
31 Com. Cas. 289 ; 17 Asp. M. lu C. 62, 
C. A. 

AnnoiaiUm .-—Consd. Holl Trading Cu. r. De Kougemont 
(1929), 34 Com. Cas. 291. 
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A I. — — J — Boax V. Hsuohantb' Marink iNSURANcnB Co. (1876), 10 N. B. K. (1 fi. & C.) 288 ; affd. (1877), 1 B. C. It. 
IIO.-^CAN. 
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IBOi# AM. AnnataHon$ : — As to (1) CoiiBd. News- 
holme Bros. V. Hoad Transpoxt So General 
Insoe. Co., [1929] 2 K. B. 266. As to (1) 
Gonsd. .Holt’s Moto^» Ltd. v. South East 
Lancashire Insurance Co. (1980), 36 Com. 
Oas. 281. Retd. Collins v. Associated Grey- 
hounds Racecourses {1929), 141 L. T. 629. 
OenmtUy, Retd. Be Brabble Bros., [1930] 2 
Oh. 211. 

1809. AM. Annotation: — Consd. Holt’s Motors, 
Ltd. V. South East Lancashire Insce. Co. 
(1980), 86 Com. Cas. 281. 

1442. AM. Annotation : — Aa to (2) Retd, Wads- 
worth Lighterage So Coaling Co. v. Sea Insce. 
Co. (1929), 36 Com. Cas. 1. 

1466. AM. Annotation: — Aa to {1) Consd. Fiumana 
Society* Bi Navigazione v. Bunge So Co., 
[1930] 2 K. B. 47. 

1474a. Absence ot panUng beams.] — Held: the 
vessel was unseaworthy. — Lund v. Thames 
So Mbeset Marine Insuranob Co., Ltd. 
(1901), 17 T. L. R. 666. 

1646. AM. Annotationa : — Retd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton So Cookson, 
Ltd: (Liverpool) (1920), 143 L. T. 296; 
Fiumana Society Di Navigazione v. Bun^ 
So Co., [1930] 2 K. B. 47. 

1647. AM. Annotation : — Consd. (Dosmopolitan 
Shipping Co. (Inc.) v. Hatton So Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

1567. AM. Annotation — Consd. Greenhill v. 
Federal Insce. (1926), Oo L. J. K. B. 717. 

1676. AM. Annotationa : — Retd. Wadsworth 
Lighterage So Coaling Co., Ltd. v. Sea Insce. 
Co. ^029), 35 Com. 1 ; Foscolo Mango & 
Co. V. Stag Lino, Ltd., |1931J 2 K. B. 48, 

1689. AM. Annotation ; — Aa to (2) Bbtd. Greenhill 
V. Federal Insce. (1920), 95 L. J. K. B, 717. 

1608a. What amounts to Insurance against.] — 

A policy on a barge provided : the insiir- 
ance is against the risks of total Sofor con- 
structive Sojov arranged loss including general 
average So salvage & damage to such vessel 
by collision with any other vessel or with 
any fixed fioating or other object or by fire 
lightning stranding or sinki^.” The barge 
sank through general debility : — Held : the 
policy did not make the insurers liable for 
ordinary wear So tear. So therefore they were 
not liable although the word “ siiudng ” 
was used in the policy. — Wadsworth 
Lighterage So Coaling Co., Ltd. v. Sea 
Inbge. Co., Ltd. (1929), 45 T. L. R. 597 ; 35 
Com. Cas. 1, C. A. 

1611a. .]~-Phcenix Insurance Co. op Hart- 

ford V. Be Moncht, No. 2404a, poat. 

1616. AM. A7ifiotation : — ^Retd. Wetherall So Co. 
V. London Assurance (1931), 144 L. T. 646. 

1641. AM. Annotation : — Retd. Banco de Barce- 
lona V. Union Marine Insce. (1925), 134 L. T. 
350. 


# 

1648. tAdd. AnnoMton.*-— Retd. Clan line 
Steameie v. Board of Trade, The Clan 
Matheson, [1929] A. C. 614. 

1660. Add. Annotations: — Consd. Board of Trade 
V. Hain S.S. Co., [1929] A. C. 584 ; Merchants’ 
Marine Insce. v. Liverpool Marine So General 
Insoe. ( 1928), 97 L. J. K. B. 589. Refd. Bian- 
comunidad del Vapor Frumiz v. Royal Ex- 
change Assoe. (1926), 43 T. L. R. 103 ; Clan 
Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. C. 514. 

1660a. .] — ^A sailing ship, of which pltf. was 

mtgee., was insured by a j^licy, underwritten 
by deft., against penis of the sea So fire, So, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel ** caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice So she leaked badly. So the captain, 
expecting a ^le In which he thought she 
would be lost, decided to abandon her, Sc 
he set fire to her to prevent her from being a 
danger to navigation, d; he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft, did not allege any mis- 
conduct by the assured, by the mtgee., 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting away of the ship by the master : — 
Held : on the facts the abandonment was 
unreasonable on the part of the master So 
constituted negligence, So this negligence, 
resulting in the continuing action of a 
previously existing peril of the sea, was 
covered by clause S, So even apart from that 
clause, as the peril of the sea had endangered 
the ship So the negligence of the master 
resulted in proper measures not being taken 
to save her, pltf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
8. 66 (2) (a). — Lind v. Mitchell (1028), 08 

L. J. K. B. 120 ; 140 L. T. 201 ; 17 Asp. 

M. L. 0. 662 ; 34 Com. Oas. 81 ; 46 T. L. R. 
64, 0. A. 

1676. AM. Annotations : — Refd. Firemen’s Fund 
Insce. V. Western Australian Insce. (1927), 
43 T. L. R. 680 ; Clan Line Steamers v. 
Board of Trade (1928), 97 L. J. K. B. 736. 

1684. Add. Annotation : — Refd. Adelaide 8.S. Co. 
V. A.-G., [1926] A. C. 172. 

1687. AM. Annotation : — Generally, Retd. Gulf So 
Southern S.S. Co. (Incorporated)-!;. British 
Traders Insce. Co., [1930] 1 K. B. 461. 

1696. Add. Amtofation : — Retd. Wetherall So Co, 
r. London Assurance (1931), 144 L. T. 645. 

1701. AM. CUaiiona : — 31 Com. Cas. 146 ; 16 
Asp. M. L. C. 679. 

1708. AM. Annotation ; — Retd. Mancomunidad 
Bel Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1705. AM. Annotation: — Consd. Mancomunidad 
Bel Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 607. 


PART II. SBOT. 18, SUB-SECT. 8.— 
, B, (b). 

1348 i. Lom befoM deparktta from 
ierminua a quo — ** From Quebec to 
Ghreenock vesael to 00 out in tow .**) — 
Held : towine from the loading bonh 
to another part of the harbour was not 
a oomphanoe with the warranty. — 
PnOVlNOXAL INSUBANOB OO. 09 CANADA 
V. OONNOXJLT (1878), 5 S. a R. 858. — 
CAN. 


PART 11. SECT. 19, SUB-SECT. 1.--B. 

1655 1. 6iMp wmaworihtf ^ 8k^ 
rendered unaeaworthy by charterer uriih' 
out privity of aeeured — Aaeured entitled 
to recover. H-Paoifio CoA&t Coal 
PaKiQBTKBS. Ltd. v. Wkstobbstbb 
F iBB Insdrancb Oo. or New Ycmic, 
Pacific Coast Coal Fekiobtebs, Ltd. 
V. Wbstbrn Assubancx Co. C.), 
UMSI 4 D. L. R. 903 : imS] J 

815. 

10 


PART II. SECT. 80, 8UB4IBCT. 1.— A. 

1676 U. Mubrat V. Nova 

SCOTXA Mabinb Insubancb Oo. ( 1875), 
10 N. S. R. (1 R. St a) 84.~-CAN. 


PART 11. SECT. SO, SUB-SBCnr. 1.— B. 

1007 i. What amounte lo— JV<d mtil 
tom as result of aecident ] — Hzxx «. 
Union hmvauaam Sooiktt. Canton, 
Ltd., (1987] 4 D. L. B. 718 ; 61 O. R. 
801. --^AN, 




1T06« Add. AtwoUtlion: — ^Refd* Mancomunidad 
Del Vapor Fromiz v. Royal Exchange Assce., 
11927] 1 K. B. 607. 

1708a« ** CoUltloii with any object ” — Bumping on 
rooks.] — -A ^licy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinc^ perils of the sea & contained the 
following clause : “ Subject to the Institute 
* BVee of Particular Average absolutely * time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.” The 
ship, having stranded, bumped on the rocks 
A damaged her bottom plates ; — Held : the 
contact with the rocks was a “ collision with 
an object ” within the policy, — M ancomu- j 
NIDAD DEL VAPOR PRUMIZ V. ROYAL Ex- 
CHAKGB Assurakcb. [1927] 1 K. B. 667 ; 90 

L. J. K. B. 229; 136 L. T. 637; 43 T. L. R. 
103; 17 Asp.M.L. C. 205. 

1709. Add. Annotation : — Refd. Adelaide S.S. CJo. 
V. A.-G., [1920] A. 0. 172. 

1710. Add. Annotaiion : — Retd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1718. Add. Annotaiiona : — Apld. Symington v- 
Union Insce. Soc. of Canton (1928), 97 L. J, 
K. B. 640. Refd. Tempus Shipping Co. v. 
lx)uis Dreyfus A Co,, 144 Tj. T. 13. 

1719a. Damage caused by water — To extinguish 
or check Ore,] — Symington A Co. v. Union 
Insurancb Society of Canton, No. 855a, 
ante. 

1727. Add. Annotaiion : — Apld. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 640. 

1782. Add. Annotation : — Refd. Poster v. Driscoll, 
Lindsay v. AttOeld, Lindsay v. Driscoll 
(1928), 98 L. J. E. B. 282. 

1786. Add. Annotaiion: — Retd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1750a. Action of port authority — Extinction 

of Are — ^Damage by water.] — Symington A 
Co. V. Union Insurance Society of Canton, 
No. 856a, ante. 

1766. Add. Annotation : — ^Refd. Clan Line Steamers 
V. Board of Trade, The Clan Matheson, [1929] 
A. O. 614. 

1809. Add. CUationa 134 L. T. 360 ; 16 Asp. 

M. L. C. 004. 

1817. Add, Annotation: — ^Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 139 L. T. 
886. 

1827. Add. Annotation : — Generally, Refd. MacColi 
A Pollock, Ltd. V. Indemnity Mutual Marine 
Assurance Co. (1930), 47 T. L. R. 20. 

1828. Add. Annotation : — Refd. Wadsworth 

Lighterage A Coaling Co. v. Sea Insce. Co. i 
^9), 36 Com. Oas. 1. | 

1888. Add. Annotaiiona : — Coned. Clan Line 

Steamers v. Board of Trade, [1929] A. C. 
514 ; Hain S.S. Co. v. Board of Trade, [19281 
2 K. B. 534. Refd. Oayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1849. Add, AnnaiaHon : — Consd. Clan Line 

Steamers v, Boiad of Trade, [1928] 2 K. B. 
657. 

1850. Add. AnnoMuma to (1) Apld. Board 

of Trade v. Hain SJS. Co., [1929] A. C. 534. 
Consid. C8aji Line Steamers v. Board of Trade, 
[1929] a; 0. 514. Generally, Refd. Adelaide 
S.S. Co. e. B. (1926), 95 L. J. K, B. 213 ; j 
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Cayzor, Irvine v.. Board of Trade (1926), 
42 T. L. R. 731. 

1851. Add. Annotations : — Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. 0. 614. 
Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 684. 

1854. Add. Annotationa : — Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. C. 614. 
Refd. Adelaide S.S. Co. v. A.-G., [1920] 
A. C. 172. 

1868. Add. Annotationa: — Consd. Clan Line 

Steamers v. Board of Trade (1928), 97 
L. J. E. B. 735 ; Merchants' Marine Insce. 
V. Liverpool Marine A General Insce. (1928), 
97 L. J. E. B. 589 ; Board of Trade v. Hain 
S.S. Co., [1929] A. C. 634. Refd. Adelaide 
S.S. Co. V. A.-G., [1926] A. 0. 172. 

1860. Add. Annotations : — Consd. Hain S.S. Co. v. 
Board of Trade, [1928] 2 E. B. 634; Clan 
Line Steamers v. Board of Trade, [1929] A. 0. 
614. Refd. Board of Trade v. Cayzer, Irvine 
(1927), 43 T. L. R. 626. 

1870a. .] — Pltfs. wore the owners of the 

steamship A. While loading a general cargo 
at New York a lire broke out A general 
average expenditure was incurred. The 
share of the cargo-owners amounted to 
18,000 dollars, A this wtm paid t-o pltfs. 
After repairs A reloading the A. proceeded 
on her voyage, but was struck A sunk by 
another steamer, '.rhe cargo was discharged 
A the A. raised A taken into Chester, near 
Phila<lelphia, wliere tins voyage was aban- 
doned. Purtluir general average disburse- 
ments wore made. By the law A practice of 
Philadelphia cargo-owners were not liable to 
pay more than the salved value of the cargo. 
This they paid. The first dofts., the London 
Assurance, were tlio iiisurei’s in part of the 
hull A machinery against perils of the sea A 
fire. The second defts., the British Tradei's 
Insurance 'Co., Ltd., were the insui'ers of 
pari of the cargo’s proportion of general 
average disbursements, A the fourth deft., 
A. H. Hendei-son, was an underwriter of a 
similar policy at Lloyds for the other pari. 
The third defts., the Cnited Kingdom Mutual 
Assurance Assocn., Ltd., were a club of which 
pltfs. w(?re membtjrs, A as such entitled to be 
indemnified against liabilities for cargo’s pro- 
portion of general average not otherwise 
recoverable, Pltfs. claimed under the 
policies. The liondon Assurance denied 
liability. Tlie third defts. admitted liability 
if A wh<*n any balance was ascertained. The 
other insurers disputed the amount claimed 
A the method of computation. The bills of 
lading provided that general average should 
be adjusted under York-Antwerp Rules, 
1890, A under the policies the same niles 
were to apply: — Held: the 18,000 dollars 
recovered in New York must bo taken into 
account when computing the liability of the 
disbursements underwriters. In the case of 
the hull undeiwriters the values to be con- 
sidered were those at the termination of the 
adventure A the loss incurred by reason of 
the diminution or extinction of the value of 
the cargo was a loss which fell upon the 
assured, the shipowner, A came within 
Marine Insurance Act, 1906 (c. 41), s. 66 (4). 
— Green Star Shipping Co., Ltd. v. London 
Assurance (1931), 146 L. T. 160 ; 36 Com, 
Cas. 258. 
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1874. Add. AnnotaHons : — Aa to (i) Retd. Green 
Star Shipping Co. v. Ix)ndon Assurance <1931), 
146 L, T. 1 60 ; Tempus Shipping Co. v. 
Drefus (Louis) & Co., [1931] 1 K. B. 196. 
1876. Add. Annotation : — Reid. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce., 
[1928] 1 K. B. 689. 

1886. Add. Annotation : — ^Refd. Green Star Ship- 

E ing Co. V. London Assurance (1931), 145 
u T. 160. 

1887. Add. Annotation : — Refd. Green Star Ship- 
ping Co. V. London Assurance (1931), 145 

L T. 160. 

1888. Add. Annotations ;-r-Consd. Green Star Ship- 
ping Co. V. liondon Assurance (1931), 146 
L. T. 100. Refd. Tempus Shipping Co. v. 
i:ouis Broyfns & Co., [1931] 1 K. B. 106. 
1048. Add. Annotation : — Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 

1966. Add. Citation .•—■[1904] P. 198, n. 

Add. Annotations : — Refd. The Normandy, 
[1904] P. 187 ; Mancomunidad Del Vapor 
Frumiz v. Royal Exchange Assce., [1927] 1 
K. B. 607. 

1981. Add. Annotation: — Apld. Admiralty Comrs. 
V. 8 .S. Chekiang, [1920] A. C. 637. 

1982. Add. Annotation : — Refd. Admiralty Comrs. 
V. 8 . 8 . Chekiang. [19261 A. C. 637. 

2010a. Recovery of damages in collision 

action.] — Defts.insured pltfs.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pltfs.* cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against defts. 
pltfs. contended that, as the balance of their 
los§ was £2,600 they were entitled to recover 
that amount, it being loss than the value of 
£4,000 put on the steamer in the policy ; — 
Held : defts. were liable only for £1,600, 
being the difference between £4,000 & £2,600, 
the amount recovered by pltfs. from the 
owners of the other ship. — G 00 I 4 E & Huix 
Steam Towing Co., liTD. v. Ocean Marine 
Insurance Co., [1928] 1 K. B. 689; 

97 L. J. K. B. 175 ; 138 L. T. 548 ; 44 T. L. R. 
333; 72 Sol. Jo. 17; 17 Asp. M. L. C. 409; 
33 Com. Cos. 110. 

2014a. Loss less than amount paid Into court.] — 

Resps. insured applts.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
usage. The tug was sunk by collision, 
ik applts. at once gave notice 01 abandon- 
ment* Salvors employed by resps. raised 


the tug in a few days, &> the abandonment 
was not accepted. Ilie salvors, without 
the knowledge of applts., made an offer to 
resps. for the tug, & re8|>8. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held t^t there 
had been only a partial loss to an amount 
less than that paid into ct. : — Held : (1) the 
sinking was not an actual total loss ; (2 ) resps. 
were not precluded from denying that they 
had accepted the abandonment ; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1906 (c. 41), s. 60 (2) (i), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
been modiOed by sects. 61 & 62 ; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repai]*8 given 
by resps.* witnesses, & the ct.*s Anding as to 
the sum necessary, being justiAed by the 
evidence & not being based upon any error 
of principle, could not be questioned. — 
Captain J. A. Cates Tug & Wharfage Co. 
V. Franklin Insurance Co., [1927] A. C. 
698; 96 L. J. P. C. 132; 137 L. T. 709; 
17 Asp. M. L. C. 319, P. C. 

2055a. .] — Captain J. A. Cates Tug & 

Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante. 

2074. Add. Annotation : — Refd. Lambert v. I. B. 
Comrs. (1927), 12 Tax Cas. 1053. 

2082. Add. Annotation: — As to (1) Refd. Canada 
Atlantic Grain Export Co. (Inc.) v, EAers 
(1929), 35 Com. Cas. 90. 

2110a. .] — Maeburn v. IjECKIE (1822), cited in 

Abbott’s Merchant Shipping, 14tb ed., p. 15. 

AnnokUion : — Oonid. Alcookv. Royal Exeban^ro Assce. (1849), 
13 Q. B. 292. 

2145. Add. Annotation : — Expld. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. C. 698. 

2152a. Sunken ship — Recovery probable at date 
of abandonment.] — Captain J. A. Cates Tug 
& Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante. 

2180. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners) (1926), 95 L. J. P. 145. 

2191. Add. Annotation : — Refd. Tempus Shipping 
Co. V. Ijouis Dreyfus & Co., [1931] 1 K. B. 
196. 

2214. Add. Annotation : — As to (4) Apld. Holmes 
V. Payne, [1930] 2 K. B. 301. 

2286a. .] — Vacuum Oil Co. v. Union 

Insurance Society of Canton, Ltd. (1926), 
32 Com. Cas. 53, C. A. 

2333a. Neg^otlatlons for ship between under- 

writers d( third party.]— Captain J. A. Cates 
Tug & Wharfage Co. v. Franklin Insur- 
ance Co., No^ 2014a, ante. 


PART II. SECT. 28, SUB-SECT. 5.— 
C. (a). 

f I, By insurers^ SuhaeQwnt 

tale of ship at proJU — RiitMs of assured.] 
— MkAQHKH r. J&TKX iNSURANCK Oo. 
8: liOMF. IN81TR4NCB Oo. (1873), 20 Or. 
364 .—CAN. 


PART 11. SECT. 23, SUB-SECT. 4.— 
A. (•). 

sd. Provision as to aurvev — As>plica- 
lion to total loss.]— Hamilton v. mo.n- 
TREAL AseyitAKOX Oo. (1864). 23 

U. a R. 437.-~CAN. 

part II. SECT. 23. SUB-SECT. 4.— 
C. (b). 

2846 1. OetisirucHve total loss of sMj).] 
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— Held: there havlnff been a eon- 
stnictive loss of the wip, the action 
of the nnderwriten In miiklnir repairs 
& earning the freight would not prevent 
the assured from recovering as for a 
total loss of treisdit. — Troop A Lewis 

V. MKRCMANTB* llARINR INBUBAKCB OO. 
(1886), 13 8. O. B. 506 ; 6 O. L. T. 
886.-^AN. 
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2889. Add, Annotatimis : — Consd. Doe Conservancy 
Board v, McConnell, [1928] 2 K. B. 159. 
Refd, Sheppy Glue & Chemical Works v, Mod- 

^ way River Conservators (1920), 24 L. G. II. 
467 ; AUgemeine Versicherungs-Gesellschaft. 
Helvetia v, German Property Administrator, 
[1931] 1 K. B. 672. 

2840. Add, Annotations : — Consd* Doe Conservancy 
Board V. McConnell, [1928] 2 K. B, 159. 
Refd. Whitney v, 1, R. Comrs., [1926] A. C. 37. 

2341a. Damages lor negligence in 

watching wreck.] — Defts. & other under- 
writers insured pltfs.* steamship A, against 
total loss, & to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collislbns with other vessels. The A. ■ 
was sunk in a river Sc in fact was a con- j 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Pltfs. & defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the A, employed 
a tug to watch the wreck & warn other 
vessels. Owing to the negligence of the 
crew of the tug the steamship S, came into 
collision with the A., & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by & for the benefit of defts., 
against the jS., the owners of the S, counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the damages 
Sc costs to the owners of the S, : — Held : the 
underwriters were jointly liable to indemnify . 
pltfs. against the remaining one- quarter of 
the damages Sc costs of the S'., the liability 
not arising under the policy bat :.;pon the 
contract of indemnity.— ^uajrt Sc Steams iIip 
ALLEaHANY OF LONDON, LTD. V. MeDOHANTS’ 

Marine Insurance Co., Ltd. (1898), i4 ' 
T. L. R. 564 ; 3 Cora. Cas. 312. j 

2346. Add, Annotation : — Refd. Glen Line, Ltd. v. | 
A.-G. (1930), 40 T. L. R. 451. 

2351. Add, Annotation : — Consd. A.-G. v. Glen 
Line Sc Liverpool Sc London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 

2352. Add, Annotation : — Consd. A.-G. v. Glen \ 

Line & Liverpool & I^ondon War Risks 1 
Insce. Assocn. (1929), 34 Com. Cas. 309. : 

2355. Add, Annotations : — As to (2) Consd. A.-G. j 
V, Glen Line Sc Liverpool & London War | 
Risks Insce. Assocn. (1929), 34 Com. Cas. 
309; Pago v, Scottish Insce. Conm. (1929), 
98 L. ;i. K. B. 308. Refd. AUgemeine 
Versicherungs-Gesellschaft Helvetia v. Ger- 
man Property Administrator, [1931] 1 K. B. 
672. 

2356. Add, Annotation : — Refd. Glen Line, Ltd. v, 
A.-G. (1930), 46 T. L. R. 461. 

2dlb, Add, Annotations : — ^Refd. A.-G. v, Glen Line 
Sc Liverpool Sc London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309 ; AUgemeine 
Versicherungs-Gesellschaft Helvetia v, Ger- 
man Property Administrator, [1931] 1 K. B. 
672. 

2379. Add, Annotation : — Refd. Ooole & Hull j 
Steam Towing C!Jo. v. Ocean Maiine Insce. ! 
(1027), 44 T. L. R. 133, 


2404a. Proseoutlon of claim — Condition limiting 
time for,] — ^1^1 tfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The policies provided for 
payment for “ leakages from any cause in 
excess of 1 per cent, on each invoice.’* It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
Sc to express the result in gallons. Sc at the 
port of discharge to weigh it & to express the 
result iu kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3*25 kilograms to the gallon. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be maintainable 
in any ct. unless such suit or action bo 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a sliortage in respect of the 
gallons of turpentine shipped was ascertained 
to have taken place. Defts, having refused 
to pay upon the grcjiind that there was no 
Bufiiciont ovidonco of the loss Sc that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate; — Held: the limitation 
clause was not one which hound the certificate 
holder. The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified by all the conditions Sc 
wairanties which affected the nature Sc e.itient 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given wore to be 
enforced ; (2) an actual physical loss had been 
proved based upon tho calculations, & there 
was no ground for imputing that loss to any 
cause other than leakages. — PncENix Inhur- 
ANCE Co. OF Hartford v, Dk Monchy (1929), 
141 L. T. 439 ; 46 T. L. K. 543; 18 Asp. 
M. L. a, 7 ; 35 Com. Cas. 67, M. L. ; affg, 
8. C. suh nom. Die Monctiy v, Pjkknix Insce. 
Co. of Hartford (3 928), 138 L. T. 703, 0. A. 

2445. Add, Annotation : — Refd. Tx)thian v. Lp- 
worth l*ress (1026), 137 L. T. 582, n. 

2461. Add, Anfwlalion -Consd. Holmes v. Payne, 
[1930] 2 K. B. 301. 

2468a. .] — A ship belong! rig to tho Glen 

Line was insured, hull, machinr>ry, etc., with 
the Liverpool Sc l^ondon War Risks Insurance 
Assocn., against tho usual war risks. On the 
declaration of war on Aug. 4, 1914, tho 
ship was seized by tire Getirian Government 
Sc was interned until after the Armistice. 
Tho Glen Line gave notice of abandonment, 
which was accejited by the Assocn. as for a 
constructive tr^tal loss on Aug. 4, 1914, 
After the peace the Glen Line presented a 
claim to the Mixed Arbitral Tribunal, under 
article 297 (e) of the Treaty of Versailles, in 
effect, for compensation for loss of prospective 
profits arising from the seizure of the ship by 


PART II. SECT. 26, SUB«SECT. 1.— A. 

n. Head now “ 2404a I,” 

o. Head now “ 2404a IJ.** 


PART II. SECT. 26. SUB-SECT. 2.-~ i op New York, Pacific Coast Coal 
A. (o). f Fretoiii'kk^ Ltd. v. Wkstku^ Asbur- 

Coast Coal F^reiobtebs, Ltd. v. ^ 

Westchester Fire I.nscba.vck Co. ' 676 . 66 O. K. 31 &. — OAW. 
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the Germans immediately on the outbreak 
of the war, this claim was compromised 
for about £140,000. Thereafter the British 
Government, as reinsurers to the extent of 
80 per cent, of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
was received by the Glen Line as trustees for 
the Assocn., A; that the British Government 
were entitled to SO per cent, of the trust 
moneys : — Held : the compensation re- 
covered under the treaty was analo^us to 
damages recovered for loss of freight in 
prospect secured by an existing charter A 
must therefore be' treated as belonging to the 
owner A not to the abandonee.—GLBN LnnEB, 
Ltd. V, A.-G. (1930), 40 T. L. R. 461 ; 36 
Com. Oas. 1, H. L. ; revag.t S. O. avJb nom» 

A. -Q. V, Glen Line, Ltd. A Livebpool A 
liONDON Wan Bisks Inscb. Assocn., Ltd. 
(1029), 34 Com. Oas. 309, 0. A. 

2527a. Unstamped insurance.] — In 1920 the 

K. CO. A the Y. co. entered into a participa- 
tion agreement effective as from Jan. 1, 1920, 
which was a reinsurance treaty binding the 

B. CO. to cede A the Y. co. to accept a par- 
ticipation of all risks mentioned of the share 
retained by the E. co. accepted after Jan. 1, 
1920. In Bept. 1921, the E. co. arranged 
that the N. co. should take over the Y. co.’s 
position as from Jan. 1, 1920 ; A in Jan. 1922, 
an agreement, hereinafter called “ the Out- 
wards Treaty,” on the same lines A with 
the same provisions as those of the agree- 
mc’it with the Y. co. was entered into between 
the E. co. A the N. co. In 1921 the N. co. 
A the E. co. entered into another participa- 

- tion agreement, hereinafter called “ the 
Inwards Treaty,” the N, co. ceding A the 
E. CO. accepting a share of all marine risks. 
' l^he Inwards lYeaty had no provisions for 


the issuing of policies, or for particulars 
sufficient to make possible the issuing of 
Xmlicies, to satisfy tne provisions of Stunp 
Act, 1891 (c. 39), A Marine Insurance Act^ 
1906 (c. 41). No stamped policies were in 
fact issued under any of ihe three agreements, 
A no premiums were ever actually paid to 
the N. CO., which was credited with the 
proper proportion of the net premiums 
received by the E. co. On the compulsory 
winding-up of the N. co. the E. co. ^imed 
to be entitled to prove for sums paid by it 
for premiums under the Outwards Treaty, 
after allowing for sums paid or credited to it 
by the N. co. under the Inwards T^peaty. 
The Official Receiver rejected the claim on 
the ground that both treaties were invalid A 
inadmissible in evidence, because they were 
contracts of marine insurance which did not 
comply with the requirements of Stamp Act, 
1891 (c. 39), A Marine Insurance Act, 1906 
(c. 41), A were unlawful ; A upon a siunmons 
asking for an order that the proof idiould be 
allowed : — Held : (1) as the Outwards Treaty 
was invalid A void, the entries of premiums 
to the credit of the E. co. were not evidence 
of payment, A therefore no claim under 
Marine Insurance Act, 1906 (c. 41), s. 84, 
could be made ; (2) even if premiums had 
been paid such a daim could not have been 
made, as Stamp Act, 1891 (c. 39), ss. 92, 93, 
97, amounted to an implied prohibition of 
offences by incurring liability 4or premiums 
in respect of unstamped sea insurances, A 
there had therefore been ” illegality ” on the 
part of the E. co. with the result that a claim 
for return of premiums under Marine Insur- 
ance Act, 1906 (c. 41), s. 84, must fail . — Re 
National Benefit Assurance Co., I.^., 
[1931] 1 Ch. 46 ; 100 L. J. Ch. 38 ; 144 L. T. 
171 ; 11029-30] B. A O. R. 266. 


Part III. — Fire Insurance. 


2544. Add, Annotaii(yn : — Refd. Halifax Building 
Bociety v, Keigliley, [1931] 2 K. B. 248. 

2546. Add, Annotation : — Refd. Halifax Building 
Society v. Keighley, |1931] 2 K. B. 248. 

2548. Add, Annotation : — As to (1) Refd. Shell-Mex 


V. Elton Cop Dyeing Go. (1928), 34 Com. Cas. 
39. 

2560. Add, Annotation : — As fo (1) Consd. P^e v, 
Scottish Insce. Corpn. (1929), 98 L. J. K. B. 
308. 


PART 111. SECT. 1, SUB-SECT. 3. 


•I. inmimnee by liftiidator — Liqui- 
dolor heanniim trotiee for p^trehastr — 
Ao diUy to itkfonn itumrfTfi.] — Wbor© 
property waa insured afrainst Are by a 
liquidator in possoselon. A at tho time 
of the loss he was stUl in possession, 
but then as t^rustee for persons who had 
meanwhile purchased tho property, 
hut had nut yet reooived title r — Held : 
he had been under no legal duty to 
notif)’ the insurers of said change. — 
MoNi'RXAi. Trust Oo, v. Oalbdonian 
INSITKANCB Co. A ALUAKCS ASSITR- 


ANOR Oo.. [19311 2 W. \V. R. 671 ; 3 
D. L. R. 809 ; ojflW., [19311 3 W. W. R, 
438.— CAN. 


PART III. SECT. 1, SUB-SECT. 4. 

0 i. Meaning of ** Anshand.*'! — 

In the proposals for insnranoe agauwt 
fire in respect of a building A of 
tomiture. etc., therein of the proponent, 
one of the printed qneeUona was 
Have yon ... or hnsbaad ever 


. . . had a are •• f — Held : the word 
** husband ** there meant husband then 
living. — Bradbury e. Te* London 
OUARANTEB A AOOIDBNT CO., LTD. 
(1927), 40 C. L. R. 127.— AUS. 

o ii. Alleged nUutotement as to 

property in goods,} — North British 

A MKRCANTTLE INBURANCS GO. V. 
McLbllan (1898), 21 8. a R. 288.— 
CAN. 

o ill. Question relating to cancel’ 

lotion of previous policy — Meaning of 
eonoeUanon,] — A proposal for a poUoy 
contained the question, ** Has the pro- 
ponent . . . ever bad . . . any policy 
cancelled by any insurance oo. T ** 
The assured nad In fact bad a policy in 
another office, A, the premium thereon 
not having been paid, the Insuranoe 
oo.^a officer intimated that his oo. did 
not desire to continue the polioy, A if 
the aesured was not prepared to pay 
the premium the oo. would have no 
alternative but to caiioel the polioy. 
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The premium not being paid the officer 

E rodnoed a oanoeUatlon voucher which 
e had taken with him when he went 
to call on assured, A assured then 
signed the voucher A the policy was 
oanoelled ; — Held : the tenninauon of 
the insuranoe of the unitatoral act of 
the oo.. A the polioy was cancelled 
within the meaning of the question In 
the proposaL — BRYOX«e. Mxbcantiijs 
A Qbnbral Insob. Co., Ltd., [1930] 
N. Z. L. R. 231.— N.2. 


PART in. SECT. 8, SUB-SECT. 2. 

t L Whether aefioa by 

insurer Chanoerv or eomnum law 
oefion.) — R oyal ExoBAicca Asbob. Oo. 
e. aBiMBiiAw Bbos., Ltd., [1928] 
2 D. L. R. 418 ; 62 O. L. R. 86.— CAN. 


t S. tUddHty of insured — 

Refusal to subrogate.} — Qlobb A 
Rutobrs Fibb Inbubancb Co. «. 
Tbubdbu.. (19971 2 D. L. R. 669 ; 60 
O. L. £m7.-45aM. 
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2562. Add, AnnotaUon : — Consd. Page v. Scottish 
Insce. Corpn. (1020), 08 L. J. K. B. 808. 

2568. Add. Annotation : — to (2) Consd. Lake v, 
Simmons (1026), 05 L. J. K. B. 686, 

2572. Add, Citation : — 31 Com. Cas. 10. 


2610. Add, Annotation : — ^Refd. Stumbles v, 
Whitley (1020), 46 T. L. R. 87. 

2685. Add, Annotation : — As to (2) Apld. Syming- 
ton V, Union Insce. Soc. of Canton (1028), 
07 L. J. K. B. 646 

2657. Add. Annotation ; ---Consd. Ijookor v. Law 
Union & Rock Insce., [1028] 1 K. B. 654. 


PART 111. SECT. 8, SUB-SECT. 1. 

tg. Por^ in whose name property 
placed,^ — Pltf. was held to have an 
insnrable intereBt In property which 
had been placed in his name by his 
brother for the purpose of preventing 
his brother's cr^ltors getting It. — 
Lambebt V, Anqlo-Scottish General 
OOMMBROJAL INSURANCE CJO. (1929), 
64 O. L. K. 439.--CAN. 

PART III. SECT. 8, SUB-SECT. 2.~B. 

b (p. 311) i. .] — Clarke v. 

Fidelity-Phoenix Fire Insurance 
Co. OP New York, 119261 1 D. L. K. 
303 58 O. L. R. 148.— CAN. 

h (p. 312) i. .1 — Where a intgor. 

against whom foi-eclosure proceedings 
had been brought 8c ooutmned nntll 
sale was still the registered owner of 
the property & in possossion of it he 
was held to have an insnrable interest 
at that time. — Fordorohuk v. Car ii: 
General Insuranok Ooepn., Ltd., 
[1931] 2 W. W. R. [.80; 3 D. L. R. 
387.— CAN. 

PART III. SECT. 5. 

h i. Coverinff note issued by 

broker — Loss before issue of polioy — 
Broker no< liable as insurer.] — Broit 
V, Bennie S. Cohen & Son (N. S. W.). 
Ltd. (1926), 27 8 . R. N. 8 . W. 29 ; 
14 N. S. W. W. N. 44.— AUS. 

k i. .] — Sun Insurance OFr-jOE 

w. Roy (Can.), [19271 1 D. L. R. 17; 
8. 0. R. 8.— CAN. 

PART III. SECT. 7, SUB-SECT. 2. 

2699 i. Erplosion — Qrain-dust ex- 
plosion.] — A policy of Insurance agaiust 
Qro, which includcH the condition that 
the CO. shall make good loss or damage 
caused by the explosion of coal or 
natural gas in a building not forriiing 
part of gas works, & loss or damage 
by Are caused by any other explosion, 
covers loss caused liy a grain-dust 
explosion, where, although the origin 
of the explosion cannot bo positively 
proved, its most probable cause Is 
found to have been the Ignition of the 

S articles of grain-dust suspended in 
10 air. — liiEDLK Brewery, Ltd. v. 
Merchants Fire Arsurance Corpn. 
OP New York (Man.), [1926] 1 

W. W. R. 497.— CAN. 

1 i. .] — A policy of lire Insorance 

upon a building contained the words 
“ only while the premises are occnpled 
as a private dwelling.'* The promises 
were vacant when a Are occurred. 
In an action upon the policy : — Held : 
the words quoted wore part of the 
description of the property insured. — 
Cooper v. Toronto Casualty iNScrr.. 
Co.. [3928] 2 D. L. R. 1007 ; 62 O. L. R. 
311.— CAN. 

1 ii. Vm as ** bunk house.**] — 

GENDRON V. PROVlDEN'r ASSURANCE 
Co.. [1931] 1 1). L. R. 418.— CAN. 

1 fu. .] — Pltf. insured 

against loss by fire of furniture in a 
house " only while occupied ^ as a 
dwelUng " ; — HOd : the words were 
used in the policy as part of the 
desorlption of the property 8c not as a 
condition modifying the statutory 
oondlUons; a mere temporary vacancy 
or aheenoe of the oocupant reasonable 
In the circumstanoee will not be ground 
for a fluding that the house was not 
** occupied as a dwelUnir.** — Mbtoalpe 
V . Generaj. Accident Abburancb Oo., 
fl930] 2 D. L. R. 265 ; 64 O. L. R. 
643.— CAN. 

I fir. ** Occupied." ^By the terms of 
a polloy, it oovered the building Insured 
"onhr while oooupted, oonstruoted Sc 
■ttuatedasdeeoiibed." Aflreooeuned 
while pltf. was not living In the build- 




i 

I 

I 


ing, though ho bad loft, some furniture 
& clothing there 8c no one else lived 
there : — Held : the property was not 
** occupied ” within the meaning of t.he 
policy. — L ambert v. ANoiiO-ScoTTisn 
General Commerctal Insurance Co., 
1 D. L. R. 284 ; 64 O. I.. R. 439. 


th. •* Bumiun of ptairic.**] West 
It AND Kstatks, Ltd. r. New Zeal.and 
Inruranok Co., Ltd., [1925] App. D. 
245.— S. AF. 


»i. ‘‘ Ocrwjrnec/."! - By t.he t^Tiiis of a 
polloy issued by defts. it covered the 
building lusurea " only while occupied, 
constnRjted, Sc situated as descrihed.*’ 
A fire oeeuri'od on Oct. IH. 1928. PUf. 


was not. then living In the building, 
though he had left some funiituDi & 
clothing there, 8c no one else lived 
thoin : — Held : the property was not 
occupied at the time of tho An' within 
the meaning of the policy. — JiAMUEiiT 
V. Anglo -S(^OTT iSH General Com- 


mkrcual Insce. Co. (1029). 61 G. L. R. 
439.— CAN. 


PART 111. SECT. 7, SUB-SECT. 3. 

2629 V. .]— A con- 

dition. that the insurer is not liable for 
loss " if any subsequent insurance is 
effected with any other insurer, unless 
8c until the insurer assents thereto," 
Is not applicable so as to defeat the 
insured's claim for less, merely because, 
without the insurer’s assent, he sub- 
sequently obtains from another co. a 
polloy which never attaohes by reason 
of the appUoation of the ooudltlon 
therein, that " the insurer is not liable 
for loss if is any prior Insuranoo 
with any other fniuirer." — Home Insur- 
ance Co. of New York v. Gavel, 
[19271 3 D, L. R. 929 ; [1927] 8. O. R. 
481.— CAN. 

r (p. 320) i. Loss between issue 

of cover note poltcy — Whether con- 
ditions of policy appKoofde.J— Nichol- 
son V. The SouiifERN Star Fire 
Insurance Co.. Ltd. (1927), 28 8. JL 
N, a. W, 121 ; 45 N. 8. W. W. N. 35. - 
AUS. 

d (p. 320) i. On change of nature 

of occupation on insured premises .) — 
West Rand Estates, Ltd. v. New 
Zealand Insurance CJo., Jti’d., [1925] 
App. D. 24.5. -S. AF. 

•e (p. 320) I. — — .] — 

MissiQuor & Rouville Mutual Fire 
Insce. Co. v. Eastern Townships 
Telephone Co., [1928] 1 D. L. R. 526 ; 
43 Que, K. B. 122.— CAN. 

•• (p. 320) U, .h- The 

words " stored or kept " lii statutory 
condition 5 (5) In 8ched. B to Allsjrta 
Insurance Act, 192C, do not apply to 
gasoline which is In actual use & course 
of consumption for domestic j>urposes, 
where, at least, the amount so in use 
is less than one quart. — Hall v. 
Connecticut Fire Insurance Co., 
[1931] 2 W. W. R. 200; 3 D. L. R. 
329.— CAN. 


! PART 111. SECT. 7, SUB-SECT. 4. 

j f i. Exception from Hability for 

; loss by theft — Truck stolen <fr btow — 
j Onus of proof on eompanp.)— L uciant 
V. British Amerioa Assukakck Co., 
[1931] 1 I). L. R. 166; 65 O. L. It. 

! 687.-CAN. 

f U. Exemption from liahttity for 

loss or damage resuKing fronn earthcraake 
I or abnormal condiHons arising therefrom 
i — ConiideraHon of results of earth- 
j Quake.] — Waiboa Farmers Co-opkba- 
TTVE Meat (V)., Ltd., 8c Bane or New 
Zealand v. New Zealand Insurance 
C o^ Ltd. (1931), 7 N. Z. L. R. 267. - 
N.Z. 


PART 111. SECT. 8. 

2650 li. .1— In 1925 pltf. 

made tivo proposals for ilre iusuronoe 
with deft. CO., each containing the 
(lueBtion, “ Ilavo you or your husband 
ever been a claimant ou a Ore insurance 
office or had a Ore 1 " In one pro- 
posal the answer supplied w’as " Fii’o 
in 1914 from adJolnhiE shops, Throssell 
atmd„ ColJlc," & in the other " known 
to coinpany.’’ Pltf. had lived apart 
from her husband for many years, & 
he had died in 1923. The husband had 
had ono Ore in 189K & another in 1917. 
lu Hi(' (raiiu> of the flint Are he had been 
convicted of arson, & I, la* lu.surauco co. 
coucennid huti i*efusod to pay insuranoo 
In respect of the sccoud Ore '.—Held : 
the uuHwor was untrue.™ BitADlJUliY 
V. London Guarantisic Sc Aooident 
C o., J/rn., 11928] W. A. L. U. 38.' - 
AUS. 

PART 111. SECT. 9. SUB-SECT. 1. 

g (p. 324) I. ( *nn4'rnlnunU 

of mcrt'ostAl rtsAr.]— H mith v. Amkiuoan 
K guTTAiu.E Assitranok Co., 11931] 2 
J). Ii. H. 8.30. CAN. 

m (T». 324 ) i. insurance by partner • 

ship - -(.'oHCt'aJmrnl of prcinovs loss by 
parimrs inditoduallv .] — A policy of 
nisuranct,' /igainst. Are over the mer- 
chandise hto<^k of pltfs, who weits 
carrying on husluess lu iiartnerHhlp 
was effected with deft., co. The 
pr(>i>osal furni contained a quost<lon: 
" Hiis proponent, either individually 
or us a mcml>er of u partm^rshln 
or CO., or his or her w]fo or husbaud. 
ever had prop<Tty damaged or de- 
stroyed by tire f " /nid : the 
question refened not only t.o loss lu 
re8j)oot. of the partnership property, 
but also to loss Hiiffeied by tlui pm^tners 
individually tjcfoie tluj fonnation of 
the partnei’shl]). — N k^holam & BAit* 
NKTiT t>. New Zealand Inhoe. Co., 
119.3(1] N. Z. L. R. 699.™ N.Z. 

nn (in .325) I. Staitmu'^U 

that applicant " oumer " rf/ property 
free from incumbrance — Applioant pur- 
chaser under agrreinent d> property 
siUtjcct lo vendor* 8 lien — PolUu vitiutiny 
by second Tepres€mtaiicn.\~~i\miuimm 
V. Ualh'AX Fire Inhukanok Oo., 
[1931] 1 I). L. It. 818 ; affg., 11930] I 
D. L. R. 763. -CAN. 

sk. Ap7HU:ati(m of staiuiory rxm- 
dition- Necessity for fraMl.V- Kami- 
HHKwrr/ r. 4 jAURentian Jnhck. Co., 
11931] 4 1). L. R. 401.' CAN. 

PART III. SECT. 9, SUB-SECT. 2.— C. 

t (p. 331) i. .] — Davidson 

V. LAURENTIAN iNflr/RANCK CO. (1931), 
3 D. L. R. 407.— CAN. 

00 i. Hemofval of adjoining 

premises.] — luNuranw on a >»ani. De- 
fence, change in risk wltliout notice to 
defts . lleM ; the removal of u farm 
dwelUng-house from tin- neigh bo tirhood 
of the bam, leaving the bam near a 
side road not. much travelled 8c the 
removal of pltf. Sc his family from the 
farm leaving no one actually living in 
the house at tho time c>f the flie were 
ebangOH material to the risk within tho 
condliion in tho policy. — Wyduiuk v. 
ftALirLEEi’ 8c Binbrook Mitual Fire 
INHURANCB Co., [1930J 1 D. L. R. 241 ; 
64 O. L. R. .521.— CAN. 

PART III. SECT. 10. SUB-SECT. 1. 

1 (p, 883) i. Agreement 

to pay claim of mortgagee, y-^TASinoN 
V. Palatine jnhck. [1928] 2 

D. L. It. 867.—CAN. 

p (p. 333) i. Insured 

arrested for arson.] — An insared under 
I a policy of fire inooraiioo wm oxreeted 
I for arson immediately after the flro 
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2718. Add, Annotation : — Consd. Lake r. Simmons 


(1920), 05 L. J. K. B. 680. 

2740. Add. Annotation : — Generally ^ Refd. Lake 
V, Simmons (1920), 96 L. J. K. B. 680. 


2754. Add. Annoiaiion : — As to (2) Apld. Halifax 
Building Society v. Keighley, [1931] 2 K. B. 
248. 

2767. Add. Annotation : — ^Reld. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 


Part IV. — Life Insurance. 


2780. Add. Annotation : — ^Apld. Re National Bene- 
fit Assurance Co., [1931] 1 Ch. 40. 


2862. Add. Annotation: — Refd. Holt’s Motors, 
Ltd. V. South East Lancashire Insurance Co. 
(1930), 36 Com. Cas. 281. 


& kept lu custody, or under bail, for 
six months, when ho was acquitted, 
& thou endeavoured to comply with 
the UiHurer’a requests for proof of loss. 
When the adjuster, who had boon 
instructed to adjust the loss, louruod 
of the criminal procA^cdln^ he had 
stayed bis hand : — livid : the insurod 
was relieved by reason of ud^osslty 
& mistake from strict compliance with 
the conditions In the policy as to 
furnishing proofs of loss . — (^uon v. 
Biutisu & EiTHoncAN Insce. Co., 
Ltd., 11928] 3 W. W. 11. 513.— CAN. 

t (p. 333) i. - The docu- 

ment in question herein held to Ih 5 not 
such a proof of loss as is required by 
olauso 13 of the 8Ch(?d. to Fire Insurance 
Policy Act, J U26 ; since it did not 
declare that the account furnished by 
the InsuriHl was " Just & ti-ue,’* but 
nieiidy that It was “ to the best of 
luy knowledge & belief true,” & It ^.aH 
not a solemn dcKilaration. — G laoovsky 
V. National Fiue Insurance Co. of 
Hautforu, [luaij 1 W. W. R. 373.— 
GAN. 

PART III. SECT. 10, SUB-SECT. 2. 

m I. ISUTERoio V. Canada 

Acciden'I' & Fire A.ssurani'Ic Co., 
11«2«1 1 I). L. 11. 1002; 38 N. 8. IL 
4 13.- CAN. 

sn. ^fier recoevry of jtuiomvnt againal 
railway company rvsponoihlv for fire — 
9 Kdw. 7, c. 32, s, 9.1 IIani’INO r. 
Wl«>»TKHN AHHURANCE CO., BaNTI.NO 
r. Law Union & Crown Mortxiaqe Co. 
(1911), 21 Man. L. IL 142.— CAN. 

so. IJxpnisrK of adjnHitr — Jiiylit of 
initurrr to deduct. ]— Mouie /fe Cami'Uf.ll, 
Wilson it Horne, Ltd. v. Would Fire 
& Marine Insce. Co., 119281 1 D. L. U. 
1040; 1192SJ 1 W. W. R. 748.— CAN. 

sp. A7mtuni of iv>»Hrahle inicrest at 
time of lo8ii— Aare<mwtU for mle. of 
proj)crt y — 1 *«r/. poyfuent received. 1 — . 
WKKKH r. Cl^MMERLAND FaRMKUS’ 
Miti’Uai. Fire Inruuance Oo., M930J 
4 D. L. K. 388.— CAN. 

PART III. SECT. 13, SUB-SECT, 2.— A. 

2749 ii. .1 — Swu-T v. New 

ZicALuiNi) Insurance Co., Ltd., [19271 
V. L. U. 249 ; 48 A, L. T. 182 ; [1927] 
Argus L. R. 194.— AUS. 

PART 111, SECT. IS, SUB-SECT. 2.— B. 

1 1. Purchoiier of property 

subject to moriyaoc — AUhovyh fire before 
reifwtratiim of tranHfcr ,] — ItoYAL I.n- 
HUUANOK Co.. Ltd. v. Mylius (I92C), 
38 C. L. 11. 477 ; [1927] V. L. H. 1.— 
AUS. 

1 ii. ; Delay in reinstatement — 

Right to claim Joss of rent ct* profits .] — 
Pursuant to ImporltU Actd Applica- 
tion Act, 1922, s. 49, pltf., as a person 
interested in or entitled to buildings 
which had been destroyed by lire, 
requested deft. Jnsurauco o(». to cause 
the money for which such buildings 
had been insured to be laid out or 
expended os far as the same would 
go towards rebolldiug or reinstating 
the buildings. Deft, failed to oompiy 
with the request within a reasonable 


time. Idtf., having established his 
right to compliance claimed to be 
entitled to damages for loss of rent He 
prolits occasioned by deft. *8 default : — 
Held : the sect, conferred on pltf. no 
right beyond that to have the money 
laid out or expended as far os it would 
go towards rebuilding or reinstating 
the buildings. — Mylius v. Royal 
Inhurance (3o., Ltd., [19281 V. L. R. 
12(» ; [192H] Argus L. R. 98.— AUS. 

sq. Effect of aooidance of policy .] — 
Ueld. : the Insuranco monej's refem*.d 
to in Flro Prevention (Metropolis) Act, 
1744 (c. 78), 8. 83, were those which 
wore properly payable by the liiBuranco 
CO. upon adjustment pursuant to the 
policy, &c If no moneys wore payable 
by reason of the avoidance of tbo 
policy, then therci was nothing upon 
wliich the lessor’s claim to reiastatc- 
incnt could oiMmite. — Auckijind City 
(\)R i*N. V. Mercantile & General 
Insce. Co., Ltd., [19301 N. Z. L. R. 
809.— N.Z. 


PART 111. SECT. 15. 

2769 i. Jtiuht to— Moneys made pay- 
ahle. to third party in policy.) — li’c 
Wilner, 11928] 2 1). L. R. 3UC.— CAN. 

2769 ii. Insurance by admmis- 

irntor beneficiary as owner — Whether 
estate. entUled to vroportiotiaie pari .] — 
J^'lTLLEllTON V. PHILADELPHIA FlRE 
Assocn., (19291 1 D. L. R. 343 ; 60 
N. S. R. 294.— CAN. 

2769 iii. Insurance cffeiicd by 

TTUtrlgayee-- Litss paynble to third 'iHirty — 
Order of dislribution.] — Under an agree* 
ment for the sale of land mortgaged to 
a oo. the purchajser assumed payment 
of the mtge. &. covenanted to insure 
the buildings on the land with loss 
payable to the vendor. I’ort of tl»e 
purchaso-monoy was advanced by the 
lulgx^e. wbioh took from the purchuser 
as security an ft.ssignment of his inUTcst 
in the laud it in the agreement for 
purchase. The lutgoo. then insured 
the buildings under a policy in wliich 
said purchaser was made the assured, 
& tlie loss was made payable to itself 
& the vendor as their intci’ests might 
appwir : — 1 1 eld : although the mt^*e. 
was not legally oldiged to Insure for 
the vendor’s protcetioii, yet as It had 
done so by the wording of the policy, 
lie had the right to take advantage of 
its provisions in his favour, & in the 
distribution of the insurance moneys 
the mtge. co. us mtgeo. ranked first, 
the vendor’s lien for unpaid purohose- 
money came next, & the mtge. co. as 
tissignee of tlie purchaser’s interest was 
third.— McMillan Estate &: Cal- 
OARY Bkkwino & Maltinq Co., Ltd. 
(Alta.), (19291 4 D. L. R, 640 ; 3 

W. W. H. 202.— CAN, 


PART IV. SECT. 4. SUB-SECT. 1. 

2781 i. Application of statute — Insur- 
ance on own life — For benefit ofanotfier.] 
r— iie Morris, Batteb v. Bowman’s 
Bldbs. Supplies (Ont.). [1927] l 
D. L. R. 806.— CAN. 
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PART IV. SECT. 6. 

k i. .] — Under the Act to secure 

to wives & chiidren the benodt of life 
insurance, R. S. O. 1887, c. 136, s. 0 (1), 
08 amended by 51 Viet. c. 22, s. 3, 
He 53 Vlot. c. 39, 8. 6, the insured ha8 
no power to declare by his will that 
others than those for whose bonoflt 
he has effected the policy or declared 
it to be, shall be entitled to the insur- 
ance money, nor to apportion It among 
others than those for whoso benedt 
he has effected the policy or declared 
it to be.— Grant (1895), 26 O. R. 
120.— CAN. 

k il. Insurance for bene fit of named 
wife db daughter — Death of wife — 
Second wife not designated.] — L. was 
insured by the society for $2,000, 
]>ayuble to “my wife,’’ naming her, 
“ one-half,” & the other half to his 
daughter. His named wife predeceased 
him, & he married again. Ills second 
wife & daughter both survived him. 
He made no change In the designation 
of benetloiaries : — Held: his second 
wife was entitled to the $1,000 made 
payable to “ my wife.” — lie Lloyd & 
Ancuknt Order of United Workmen 
(1913), 29 O. L. It. 312 ; 5 O. W. N. 
5.— CAN. 

r i. Insuranci' for benefit of intended 
wife —Followed by itinrriayc — V(did .] — 
Re Wythe. [1927] 2 D. L. R. 1161; 
60 O. L. II. 323.— CAN. 

BQ. Insurance, for benefit of six 
named children — Death of three — Altera- 
tion of will.] — A person insured his 
life for tbo benedt equally of six of 
his children, throe of whom died with- 
out issue in his lifetime. By his will 
ho a]tei*ed the shuras of tho three 
survivors, giving a portion to another 
child & i)ortionsto four grandchildren, 
& caused tho policies to be cancelled 
& re-issued T)ayuble to “ his exors. 
in trust,” & died in 1894, while R. S. O. 
1887, c. 136, was in force: — Held: 
the apportionments to the four children 
were valid, but those to tlie grand- 
children, while vallfl as legacies, were 
invalid as agnlnst creditors.— M cIntyre 
r. Sli.cox (1898), 29 O. H. 393 ; affd. 
(1899), 30 O. H. 488. —CAN. 

sr. Insurance for benefit of children — 
Names struck out — Rc-marriage Right 
of children to take.] — Re Jamieson & 
Independent Order of Foresters, 
[1931] 2 D. L. R. 404.— CAN. 

Bt. Invalid change of beneficiary — 
Collection of moneys by first beneficiary 
on behglf of second — Duty to pay over.] 
— ZwiCkER V. PETnNOtLL, [19311 2 
D. L. R. 95.— CAN. 


PART IV. SECT. 9, SUB-SECT. 1.— A. 

8V, Effect of Ontario Insurance Act. 
1927 — Doctrine limited to misrepresenta- 
tions within knowledge of assured .] — 
Z1MMER.MAN V. NORTHERN LiFB ASSUR- 
ANCE Co. OF Canada, [1931] 2 D. L. R. 
489.— CAN, 


PART IV. SECT. 9, SUB-SECT. 1.— B. 

r i. .] — TURNER V. BiunsH 

(Columbia Mutual Benefit Assocn. 
(B. 0.), [1927] 4 D. L. R. 641 ; [1927] 
$ W. W. R. 341.--OAN. 
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2902* Add, Annotation : — Retd. Holt’s Motora, 
Ltd. V, South East Lancashire Insurance Co. 
(1030), 36 Com. Cas. 281. 

29Q6. Add, Annotation : — Apld. liooker v. Law 
Union & Rock Insce., [1928] 1 K. B. 564. 

2007 • Add, Annotation : — Apld. Looker v. Law 
Union & Rock Insce., [1028] 1 K. B. 654. 

2907a. .] — On July 10 L. sent to defts. a 

proposal for an insurance on his life, in which 
he stated that he was “ now free from serious 
disease or ailment.” The proposal contained 
this declaration : ” It is hereby declared that 
the above particulars are true, & it is a| 2 ^eed 
that this proposal & declaration shall be the 
basis of the contract of assurance.” On 
July 15 defts. replied stating ” The proposiil 
made by you . . . has this day been accepted 
A if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium. . . . The 
risk of the co. will not commence until receipt 
of the first premium, & the diret;tois mean- 
while reserve the power to alter or withdraw 
this acceptance.” On July 21 li. began to 
feel ill, & on th ^ next day a friend filled in a 
cheque for the hrst premium, which L. signed 
in bed. Tlie cheque was not sen^ off till the 
evening of July 24, by whi<*.h time L. was 
seriously ill with pneumonia. On July 2(1 
defts. received the cheque, & thereupon they 
sent to L. a ceitificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. IJis adminis- 
trators sued defts. for the sum insured ; — 
Held: (1) the acceptance of the pruposfil by 
defts. was made in reliance upon the contiv<ucd 
truth of the representations therein, ^ as 
risk had been materially increased between 
proposal & accejjtancc, a condition which 
defts. had made a condition going tci the root 
of the contract had not been fullillc.*d ; 
(2) since contracts of insuni.ncc^ were con- 
tracts liberrlmoe fidei^ there was a duty of 
disclosure on the part of the aasure<I to 
inform defts. of his change of health, which 
was a material change in the ri.sk insured, & 
the position was here even stronger becairse 
defts. had inserted express terms in their 
documents to protect themselves. — Lookkk 
V, Law Union & Rock Insurance: Co., Ltd., 


[1928] 1 K. B. 654 ; 97 L. J. K. B. 323 ; 137 
L. T. 048 ; 43 T. L. li. 091. 

2937a. Application of bonus to revive policy.] 

— Rowan r. Atlas Assurance Co., Ltd. 
(1928), 72 Sol. 'Jo. 285. 

2939. Add, Annotation : — Distd. Newaholme Bros. 
V, Hoad Transport & Qcnoral Insce. Co., 
[1929] 2 K. B. 360. 

2950. Add. CitatiOfw [\d21] I Ch.rn); 95 L. J. Ch. 
434 ; 1.35 L. T. 558 ; 42 T. L. R. 504, C. A. 
Add Annotaiioji : — Refd. Royal Loudon 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 

2954. Add. Annotation : — As to (1) Distd. Royal 
liondon Mutual Insce. Soc. v. Barrett, [1928] 
Ch. 411. 

2962a. .] — An assurance co. issued a 

policy containing the following comlition : 

5. Suicides, etc. 3'he policy shall be void 
if the life assured di(‘s by 8uicid(» or by the 
hands of justice. In any sucli cast* tlie 
directors may allow to tlie policy-holiler 
such part of the sum assured as they shall 
think fit, & the poUt y shall remain in force 
to the extent of tin? pecuniary inten^st of 
third parties bond fide acquired for valuable 
conisdiTation, satisfaetfiry pi*oof of whicli 
will he re<piir(‘d, provided notice th<'r(‘of in 
writing shall have Ix'en received k. admitted 
by the directors at h*ast one month prior to 
the date of death.’' The co. advanced 
money to the assured on a tntge. of leasehold 
property k on assignment to them of the 
policy by way of 8(M^\u‘ity. It was prr>vidod 
by a clause in the mtge. that the co. should 
satisfy themstdves primarily out of the policy 
money. The assured commitUal suicide, k 
the CO. commenced an action against his 
extrix. for the purpose of enforcing th(4r 
security : — Held. : upon, the true con- 
struction of clause 5, the expn'ssion ” third 
parties ” did not include tJjt> assurer, k t he 
CO. was enlitled proctu‘d to enforce the 
security against thf^ leasehold propeu’ty, k 
the policy was void. — R oyal London 
Mutual Inburanuk Sooikty v, BARRirrr, 
[1928] Ch. 411 ; 97 L J. Oh. 177 ; 139 L. T. 
208 ; 44 T. L. R. 303 ; 72 Sol. .To. 240. 

2966. Add. Annotation : — Consd. Royal Lt>ndon 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411. 

2969. Add. A ?mo/r/h'en« : Consd. Royal Exchange 
Assce. V. Ur>pe, [19281 Oh. 179; lie Pitts, 


PART IV. SECT. 9. SUB-SECT. 2.— D. 

2906 i. Material alteration in health.] 
— A., after making a propOMuI far a 
policy of life iosuruiice & imdergolng, 
OQ Mar. 8, a medical oxuinliiatlori, 
consulted a doctor tlie next day. & 
on hla advice was, on Mar. IG, operated 
upon for hydrocole. On Mar. 16 the 
premium had been paid & a provlHlonal 
receipt givon, & on Mar. 20 the co.’s 
acceptance of the risk was posted. A. 
died from heart failure on Mur. 24 : — 
Held: (1) non-dlaclosure of any 

material cirouraatances arialng at any 
moment between the propoRal & the 
completion of the contract avoided the 
contract; (2) the consultation on 
Mar. 0 & the operation were material 
facts, which A. ought to have com- 
municated to the co. — Wall v. 
80UTHRR.V Cross Assitranpe Co., Lti>., 
11027J N. Z. L. R. 106.— N.Z. 


PART IV. SECT. 10. 

• L Provided doctor ncU seen 

since medical eanmination — Effect of 
coneuUaiion — JPioZicy never effective .] — 
BiTOHnB V. New yore Life Inbdb- 


ANCK a»., [1030] 4 D. L. Jt. 700. 

CAN. 

8 W. lAinse — Whether polict/ re»as- 
V. Noutiikun L. 
Ass'cE Co., (1927J 4 D. L. LI. 01 ; GO 
O. L. II. GOG.— CAN. 


PART IV. SECT. 11, SUB-SECT. 1. 

2920 vll. Cheque 

accepted subject to complrtum of apjdU^- 
iixm for resUtratimh~-Alleoed xeuiver of 
roTid gum. ]— Ross v. Imiichiat, Likk 
Assce. Co.. Ltd. (Alta.), [10281 3 
W. W. R. 503.— CAN. 

2920 vili. PolUn/ “not 

complying with applicaiinn .] — Where 
api»ct. tor a jxdlcy of life Insurance 
paid an Inteiim premium tbcrer>ii 
covering the period expiring with the 
date fixwl for payment of the annual 

g remlum, & the p(»Ucy wa« delivered to 
Ini & he HubHeauently gave a nro- 
mlHHOiT note for tue full amount or tlie 
annual premium, which not© wan 
dishonoured, bo was held liable on the 
note, even though the policy was not 
in the terms of the proposal therefor. 
— Gbeat West Life Assuranoe Oo. 
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r. UiiLKHr.y, no;U)l 3 vv. W. It. 280 ; 
110311 1 1). L. R. 63 — CAN, 

I, I, Indebtedness e.r reeding rest'rve 

value — Terminfilion of i tli eg.]— 'VI'. aH’ 
DAij. V . Svs Like AHMrnokNf.'E (’o. oi'* 
Canada, 11027) 2 D. L. U. .002; GO 
O. L. Jt. 201. --CAN. 

PART IV. SECT. 11, SUB-SECT. 2. 

KX. CanrelUilion of rrAnHlalemcnl — 
What a mount H to ~ Pirert ion to insurer 
to aiadg funds to jirrmiuin^ of another 
polirg.] .McKwen u. NuitTn AMKUK’AN 
J.IKK AHStJE. Co., [1030] 3 1). L. R. 02G. 

CAN. 

PART IV. SECT. 11, SUB-SECT. 5.— A. 

a i. Jte.iilh in garage — Derefisr.d 

working on irudor ve.htrle while entjine 
running — Deceased aware of tUin(t>r from 
HO ihting.Y -lleld : on the evidence 
it was not a cose of Huicido. — L ondon 
Lirr . INH. Co. V . I.ano Skirt Co.’b 
'I’urHTKE, 1 1020] J I>. L. H, 32'*; 
S. (!. Jt. 117; .'/I Cun. Crirn, Cu.s. 31; 
revug. 8. C. nub ndm. Lanu Shiut Co.’s 
Trustee v. London Life Ins. Oo., 
11927] 3 D. L. U. 89 ; 60 O. L. R. 476. 
— CAN. 



CaNt e809— 3128. ENaLiSH and Empire Digest Supplement. 


Ooxv. Kibby, [1031]10h. 640. ReM. James 
V. British General Insce., [1927] 2 K. B. 311 ; 
Perrin v, Dickson (1929)» 98 L. J. K. B. 088 ; 
Bs Corner, [1930] 2 Oh. 87. 

2093a. Extension of period of policy by insured — 
Effect of.] — ^By an insurance policy dated 
Aug. 13, 1926, an assurance co. a^ed to 
pay the assured, his exors., administrators or 
assigns £1,000 in the event of his death on or 
before July 31, 1926. The assured assigned 
the benefit of tho policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
^ this extension was given effect to by 
indorsing on the policy a declaration “ that 
the sum assured shall be payable in the 
event of the death of the life assured on or 
before Oct. 31, 1926.” No assignment was 
over made of the benefit of this extension. 
The assured died on Oct. 1, 1926: — Held: 
(1) the extension of the period of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which tho benefit was vested in 
deft., & she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft, 
was, on that ground, entitled to the policy 
money. — Royal Exchange Assurance v. 
Hope, [1928] Oh. 179 ; 97 h. J. Ch. 163 ; 138 
L. T. 446 ; 44 T. L. R. 160 ; 72 Sol. Jo. 68, 
0. A. 

3060. Citatiom : — For Ex p. Lancaster” road 
” Rc JacoiVs Estate, Lancaster v. Gasei.br, 

Ex p. JjANCASTEU.” 

8062a. .] — The gi’antee of an 

annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a p(?wer of redemption on payment of 
£2,600, & it was provided that in case the 
grantor should, “ at the time of making such 
repurchase,” by notice in writing elect to 
take the policy, the grantee would assign 
to him any policy ‘‘ then vested ” in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 


foot any policy. The policy became valuable, 
&i the grantor gave the month’s notice of 
repurch^, & declared his election to take 
the policy : — Held: (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. Semble : (2) although he 
might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own. — Hawkins v. Woodgate (1844), 7 
Beav. 666 ; 8 Jur. 743 ; 49 E. R. 1186. 

3062b. Contract to redeem annuity — ^Whether 

Insurance policy Included.] — ^Milward v» 
Lysons (1836), Donnelly, 61 ; 47 E. R. 220, 
L. C. 

3062O. Annuity not redeemed by grantor.] — 

Upon the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed &, ^ arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death : — 
Held : B. was entitled to receive the policy 
money from the assurance co, & the bonuses 
payablp in respect thereof. — Bashforb v. 
Cann (1863), 83 Beav. 109 ; 9 L. T. 43 ; 11 
W. R. 1037 ; 55 E. R. 808. 

Annotalion : — Refd. Preston v. Neele (1879), 12 Ch. D. 760. 

3066. Add, Annotationa : — Consd. Royal Exchange 
Assco. V. Hope, [1928] Ch. 179. Refd. Smith 
V. Wood (1928), 139 L. T. 260. 

3091. Add. CUaiiom : — 95 L. J. Ch. 196; 135 
L. T. 374. 

3097. Add. Annotation: — Generally, Refd. Tiede- 
garv. Harwood (1927), 44 T. L. R. 17. 

3104. Add. CUnlion .-—lai L. T. 557. 

Add. Annotation ; — Refd. Buerger v. New York 
Life Assce. (1927), 43 T. L. R. 601. 

3104a. To unauthorised agent — Receipt forged 

— No discharge.] — Edmiston v. Scotitsh 
Temperance & General Assurance Co., 
1/rD. (1929), 168 L. T. Jo. 70. 

3128. Add. Annotations : — Consd. Home & Colonial 
Insce. V. London Guarantee & Accident Co. 
(1928), 46 T. L. R. 134. Held. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


PART IV. SECT. 11, SUB-SECT. 7. 

■y. JdinUutuni of liatrilUy where dexUh 
doe to flyiny in ticMve acrmcc o/ 

MUitiu.]-- A Ufc liimiranco policy iHsueti 
in 1924 provldtHi tliat, If tho insured 
should dfo within five yours from the 
date thereof as a dlrtiet or Indin^ct 
ivsiilt of inakinK or attomptliiK to mako 
any ut^runaullo flight, only 25 per cent, 
of tlio amount of the policy would Iw 
l>aynblo tborouiidor, but tliat this 
oxoeption should not apply if the 
aeronautic asot^nslon were made ** w'hile 
the Insured is onnaffod In tho active 
servlco of the MlUtiH of Canada.*’ In 
dune, 1927, iiiHui’od was as a 

result of making an aeronautic flifirhi 
while euffai;^ in tho porfonnanoe of 
hlK duty as an officer in the Permanent 
Active Air Forcre of Canada : — Heid : 
after rovlewinB: the statutes in fort^ 
at the time the policy was issued, which 
statutes n^malnod unaltered throiurh- 
out tho life of the contract, fa also the 


King's llei^iilatious & Orders for the 
Jloyul Canadian Air Foixie, efPoctivo 
Apr. 1, 1924, the insured was not In the 
Hervico of the Militia ; A even if It oonld 
bo said that he was in the scrvlcii of 
the Militia, he xvas not ** In the active 
Horvlee” of It.— Toronto Oknervl 
Tucst Corpn. II. Great West Life 
AseuHANCK C5o., I1930J 1 W. W. ll. 
881 ; 2 D. L. It. 770.— CAN. 


PART IV. SECT. 18, SUB-SECT. 1.— A. 

0 i. For mortgoof ! — 


njtfo/ SiMVSON V . CnAMIlEBLAlN, 
f 19231 2 I), L. R. 1033 ; 33 Man. L. K. 
81 : I1923J 2 W. W. R. 99.— CAN. 


0 11. — — To non^preferred bene- 
fi 'ifiet/ — VaHdity.)^ He Murphy 
vP. K. I.), [1926] 4 D. L. IL 1130.— 
CAN. 


PART IV. SECT. 13. SUB-SECT. 1.— E. 

m i. Benjamin 

(1920). r>» O. L. R. 392.— CAN. 


PART IV. SECT. 14. SUB-SECT. 2.— B. 

ta. Deposit with insurers as 
collateral aecurity for advances — 
I^otccted policies — Marshalling — Pro- 
tected fund primarily lUdtle.] — Re Hol- 
land ; Exp. Holland (1928), 28 
S. R. N. S. Vf. 369 ; 45 N. S. W. W. N. 
88.— AUS. 


PART IV. SECT. 15. SUB-SECT. 2. 

n i. Application for dedaratiofi 

as to — JVho may apply — Ontario Insur- 
ance Act, 1924, 8. 154 (2).]—^ Turner 
Canadian Order op Fokbbters. 
tl926J 4 D. L, R. 793 ; 59 O. L. R. 
348.— CAN. 

•q. Production of grant of probate — 
.Vecfissify/w.]— N ational Life Insur- 
ance Co. V . MgCoubrat, (19201 2 
D. L. R. 550 ; ' (1920) S. C. K. 277.— 

CAN. 
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VoL AAiA.— Insurance. Oaaw 81Ma— 3176. 


Part V. — Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


8184a. Liability of broker for negligence— Failure 
to Inform Insurer of alteration In business of 
assured.] — Coolee, Ltd. v. Wing, Heath & 
Co. (1930), 47 T. L. R. 78. 

3189. Add, Annotation :—^A8 to (2) Apld. News- 
holme V. Road Transport & General Insce. 
[1929J 2 K. B. 366. 

3141. Add, Annotation : — Apld. Roberts v, Anpflo- 
Saxon Insce. Assocn. ( 1027), 96 L. J. K. B. 500. 

3141a. .] — Morgan v. Provincial In- 

BURANCE Co., lyrn. (1931), 48 T. L. R. 52. 
3144. Add, Annotation : — As (1) Apprvd. News- 

holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K, B. 366. 

3148. Add, Annotation : — Generally, Refd. Lake w. 

Simmons (1926), 95 L. J. K. B. 586. 

3155. Add, Annotation : — Refd. Rowett, Leaky v, 
Scottish Provident Institution (1926), 05 
L. J. Ch. 484. 

3157a. ;; “In charge of any vehicle.”]— By 

a policy ol insurance against death by 
accident the insurers undei*took to pay £250 


in case of death, “ if the reader while a 
edestrian in a public thoroughfare be killed 
y accidental impact with a moving vehicle,” 
provided that ” the reader he not at the time 
of the accident in charge of any vehicle.” An 
insured person, who' was riding a bicycle, got 
off at the foot of a hill, having pushed i(. 
some W’ay, stopped to speak to another man 
& stood holding his bicycle, & an unattend (mI 
motor-car came running down the hill tV: 
struck the insured person & caused his death : 

-Held: the word ‘‘vehicle” included a 
bicycle, Sc, as the deceased man was ” in 
charge of ” the bicycle within those words in 
the policy, the insiu'oi’s were not liable. — 
Hari'Ku V. AsHoinATicD Nrwspapehs. Ltd. 
(1927), 43 T. L. R. 331. 

3157b. S, P, Hansfouo v, London Express 
Newspaper, I/rn. (1028), 44 T. L. K. 340; 
72 Sol. Jo. 240. 

3176. Add. Annotation Kelt, Howett, J^aky v. 
Scottish Provident Institution (1926), 95 
L. .1. Cb. 434. 


PART V. SECT. 1, SUB-SECT. i.--A. 

3149 V. ** Enqaoing *’ in 

hasardmt* oocupaiion — Isolated act form- 
ing part of hazardove occupatim ,] — 
Dominion of Ca.nada Guarantee & 

ACCIDENT iNStJE. CO. V. MaHONEY 
(Con.), 4 D. L. 31. 82:( ; affd„ 

[1930] S. O. Jl. CAN. 

3158 Iv. .] -MacGinn V, Fi- 

delity & Casualty Co. op New 
York, [1928J 3 D. L. II. 814.— CAN. 

m i. Injury self-inflidnh] 

BinxAS r. Empire Lifk Ins( hanc i: 
Co.. ri93lM n. L, H. 413. CAN. 

•t. Nev}spa.per insurance — FinulUjf of 
adjudieathn as to next of kin.\ — IJdd : 
It W£ui u condition precedent to pav- 
mont, that the person claiming Hhonld 
produce the deciHlon of the proprietors 
of the paper that ho was the next of 
kin of doceused. — L aw v. Nkwnks, 
Ltd. (1894), 21 U. (Ct. of Sons.) 1027.— 
SCOT. 

8V. . ] — Whore deceased 

loft three brothers & a sister, & the 
editor adjudged the sister next of kin 
& paid the money (a) her : — Held : 
the brothers had no right to share in 
the sum so paid. — H u.nter v. Hunter 
( 1904), 7 F. (Ct. of Sess.) 130.— SCOT. 

iw. Condition against second insur- 
ance — fAfe insurance policy provUling 
for partial prepayment for dimbilUy. 1 — 
South British Insurance Co., Ltd. 
t?. William Barclay Nicol, [1928] 
S. R. Q. 53 ; 22 Q. J. P. 1.— AUS. 

6X. TJusha^xd d; wife covered — Both 
killed in same acciderU- -IVhtdhrr lia- 
bility limited.}— A policy of assurant^e, 
whereby the assurer indemuided tlie 
assured against ceitain risks with 
respect to his motor ear & accidents 
arising out of use of the motor oar. con - 
talueu a clause reading : ** Accidents 
to owner. This policy covers the 
assured Sc the assured's wife against 
personal accidents occurring bo thorn- 
selves while riding in, mounting, or 
dismounting from, any motor car to 
tbe following extent, Sc subject to the 
limits as set forth : — (a) Death. — ^'fho 
underwriters wlli pay to the assured's 
exors., administrators or assigns the 
sum of £1.000 In the event of death." 
The deceased & his wife were both 
killed in a collision between the 
assured's motor car Sc a train : — Held : 
the risks assured against were the 


death of the OHSiU'ed & bis wife, but 
that the policy was limited In airioiint. 
to one sum of £1,000. — lie Cairk. 
Public Truhtee v. Hood, {1927J 
S. A. S. li. 220.— AUS. 

•y. Defence to claim by insured — 
Breach of lmc. \ —An insured unclor .nii 
aocldert lusiirancso policy accldontnlly 
dlft’.eiitt.ip’.'.' a shot-gun Into his foot 
with the .‘esiflt that the foot had to 
he aiMput«i> :<l. To an aetlon on the 
policy the Uxscvoir sot up tbe defence 
that the acoMcut .occtinod while the 
insured w«w breaking the law by 
hunting & shooting du(‘liH out of stsosou 
i in violation of Aligratory Birds Cori- 
j \ (Mition Act (Doiii.) Ac (Dime Act, 1921 
(Bask.), & by carrying a loaded shot- 
gnu in an autoTnoblle contrary to the 
latter Act: — Held: while the insured 
may liav'o bunted ducks during the 
day of the accident, he was imt in 
I the act of doing so when he shot him* 
j self, the hunting being fhon over Si. 
abaiidouefl ; t he ovldcnco was in- 
sufRcient to jiwtlfy a finding that the 
gun was bring carried Joaded In 
the automobile. -Western Finance 
; Corj’N,, Ltd. r. London Sc. LANCASirinE 
; Gl ARANTEE & ACtUDENT (X>. OF 
! Canada, |192H] ,3 1>. 1.. U. 592; 11928] 

I 2 W. W. i;. 4 5 J. -CAN. 

1 sz. Death due to disatdeinent " oj 
( — Death by drowning, \ - A i»oHcy of 

1 accident inHuranfO eovered death 
i *' sustained by the wretsking or dis- 
1 ablomeot of any privately owned 
I automobile ... in which the iusurod 
' is riding or driving, or is aocldeiitally 
' thrown from within such wrecked or 
! (lisahled automobile.” A clause of 
i the general conditions provided that 
j the insurance did not cover “ Injuries 
fatal or unfatal of which there Khali bo 
; no visible marks or contiihioii on the 
, exterior of the l»ody at the place of 
t injury." A motor car which tlie 
i Insin-ed was driving hiwl been brought 
j across a river on a ferry. Sc whem the 
' insured, who had taken Ids seat in it, 

. started It in order to drive oil the ferry 
i it hac^kod off the forry Into the water. 

The assured & tbe other ocoupanU 
\ wore able bo climb on to the roof of the 
car, but the ear, after drifting some 
j distance, went to tbe bottom & tbe 
I insured was drowned. There was no 
{ evidence of the cause of the backing of 
I the car. The judge dismissed the 

19 


I action, holding that the insurod’H 
I death wfui iiot duo to Uie wrecking or 
dirtuldcui(?nt of the ear but t(i drown- 
! lug. Du appeal : - //r/d ; the appeal 
i Khould be Jdlowed. Newpom IIdmio 
AKMDItANt K C^o. OK DaNADA (.\ltn..), 
illKlOl 1 n. b. 11. 121 ; 11929] 3 

W. W. II. .599. CAN. 

j PART V. .SECr. I, BUB-SECT. 4. B. 

: 3161 V. .1 -rl'ltf. wan 

; iuHiirod vvUli deft. co. under a puih’y 
I whi(!h provided, inter alia, Unit if he 
HiLstaiiied ilio loss of a foot, caused 
directly Sc solely by violent, muddiuitaj, 
ii. viKiblo Injury, ho should he 
entitled lo r»«Niivo £2.''i0. subhict how- 
ever, to tbe condition that the policy 
did not cover iujnrles arising from 
provoked assault, Mghting or breach of 
the peace. During a famity diHfMite 
pitf. was threat.cning his brother with 
an Iron bar, when lie was designodly 
Hhf>t In the ](3g by his father. Sc. its the 
r(fHult of tl»o Injury ids foot had to 
bo ampntat^^d. The father wok con- 
vlcled of unlawfully w’oundlng 
Held ; the Injury was accidental within 
the policy, Init tliat. It was the result 
of u provoked assault. Sc pltf.’s claim 
I therefore fuIkHl. — Guan j’ v. .‘Sodtheun 
i C’ROKH Ahhlra.nck f 'O., Ltd. (1927), 
;i0 W. A. L. U. 05.- AUS. 

3170 Ui. .1 — Baunahy V. 

Fnion AHSUUANC'E Woeiktv, 11931] 1 
D. L. It. 1002.— CAN. 

■z, Iniury vttfused by unlawful wtoinul- 
j' ing.\ — Idtf. was insurr^d wllii deft. co. 

; under a lioJlcy wlileli provided {inter 
I alia) that If lie Hustalned the loss of a 
1 foot, t:auKed directly U solely by violent, 
] aex^identai, extismel, Sc visible injury 
; lie should be entitled to receive £250 
‘ subject, liowever, to the condition tliat 
! the policy did not cover injuries 
arising from provokesl assault, fighting 
i or bn?a.ch of the peace. During a 
; family rllspute pItf, was threatening his 
j brother with an iron bur, wiien he was 
! dosignedly shot in the log by his 
father. Sc as the result of the injury his 
foot had to be amputHted. The father 
! was convicted of unlawfully wound- 
i Ing ; — Held : the injury was accidental 
I within the meaning of the policy, but 
it was the result of a provoked assault. 
Sc pltf.'s claim therefore failed.— 
GRA.VT V. .SormfKRN Cro«« Ajmsurance 
C o., Ltd., (19281 W. A. L. R. 65.— AUS. 
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8194a. — James v, British General 

Insurance Co., No. 3214a, post 

3200. Add* Annotation : — Held. Koskas v* Stan- 
dard Marine Insce. (1923), 42 T. L. R. 692. 

8202a. Condition against acting to detriment 

of Insurer — Failure to raise defence of 
diplomatic privilege — By order of diplomatic 
superior.] — Deft., who was First Secretary 
of the Peruvian Legation, took out a policy 
of insurance against legal liability to members 
of the pubUc in connexion with the 
driving of his motor-car, the policy providing 
that ** the assured . . . shall not in any 
way act to the detriment or prejudice of the 
(insurance) co.*s interests,” & that ” the co. 
is entitled to take absolute conti*ol of all 


negotiations & proceeding.” Pltf. brought 
an action for personal injuries against deft., 
& the latter served on the insurance co. a 
third-party notice claiming an indemnity. 
An appearance without protest was enter^ 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft, to raise the 
plea of diplomatic immunity, no such plea 
was inserted in the defence. The jury fovmd 
a verdict for pltf. for damages, & the insurance 
co. repudiated liability on the ground that 
deft, had broken the conditions of the policy 
by insisting that the plea of diplomatic 
immunity should not be raised : — Held : the 
rivilege of diplomatic immunity was waived 
y the entry of appearance without protest, 
as deft, was bound to obey the direction 


PART V. SECT. 1, SUB-SECT. 8. 

e. For “ IJcld : deftn. were liable 
tc» pay Indemnity for HUbHocinent III- 
neHH noiwitliHtandiiig rtsoolpt ** read, 
doft.’a liability upon the 
l)ollcy wjia limited to one claim for one 
accident.’' 

PART V. SECT. 2, SUB-SECT. 2. 

n 1. ** livaineaH of Jarmer ” 

— WhutiaA — HAUiw . Guardian Assuk- 
ANUK Co., Ltd. & Crackneu. & Crimi», 
[19281 N. Z. L. H. 108.— N.Z. 

n ii. Nolice to ayenl — Whether 

cornpliance iHth condition in policy .] — 
In an oction apralnHt deft, co., pltf. 
claimed indemnity aifainHt a judf^mout 
recovered atfuiuHt bliu by one ll. on 
acootmt of liodily injurieB Hustained 
by IJ. OM the rcHult of the operation c 
pltf. ’a motor car. 'I'lie action waa 
baHcd upon a proviaioii in the policy 
ItiHurinif pltf. uf^alnst legal liubUlty 
for bodily irijurlc.s KUHtninod by any 
one in resi)eet of the operat ion of hla 
car. 'riie defence relied upon nltf.’fi 
failnre to glv(^ written notice to the co. 
in tho nuiimer requlre<l by the policy. 
Pltf. bad notiited deft, co.’h ng(3nt> on 
the • day following the tuuddeut by 
oxiiibitiiig to Idin tho letter from the 
injured narty ’h solr. throateuing action 
unloHH tho oompenaation c?iaimcd waa 
paid. Kvideiu'o waa giv<m to kIiow that 
on proviouH oeeaaionK verbal notit^o 
wuH given to the agent. iioticoH m 
iriveii were rcH-ogiiiHcd & acted upon 
by pHynient of elaims : — licUl : the 
agent waa authorised to act for the co. 
iiotwitbstH tiding tile provision in the 
policy requiring tlie insured promptly 
to give written notice to the tjo. ; 
verbal notice given was aulllclent within 
the meaning of tlio contract & the 
defciicc of ttbaeiieo of written notieo 
failed. — D um’UY v. Huotitwu Mktro- 
roLlTAN ahhVk Co., 11928) l D. L. It. 
420 ; f.9 N. S. J{. 176.— CAN. 

BW. Imturtr inter feriny in lUiyation — 
Coxintcrclaim asserUd hy in^nrer'a 
mlicitora. ] — M alli-ht r . I ar.MnKUM K.\ '8 
MxrruAL Cawuai.ty Co., 11928) 3 

P. L. It. I CAN. 

ax. hiatrility to third ] forty — Kffcd , 
of release from humred .] — Pltf. In an 
action brought under Insurance Act, 
192:1. a. 2i, bad been injured by a 
motor em* owned by J\I.. who yvaa 
insured by deft. co. ogainat liability for 
aueh injuries. Following the accident 
tho atlj lister for the co. paid JM. u amu 
of money, & ahe gave him a receipt, 
which the trial judge found to be a 
releoae of the co. from any further 
liability to her arising out of the 
awident. Pltf. sued M. & recovertul, 
in default of defence a judgment for 
dainagi*s, but, ladog imatile to obtain 
sattafactlou thereof, lutnight tlda action 
against the oo. :—Ueld : the rcieast' 
given by M. barred pltf. 'a action, since 
his right of action under the sect, waa 
“ sul>jt3ct the same oquitiea as the 
insurer would have if the judgment had 
been saMsfied.” — Bari.ow' t?. Mkr- 
CHANi^ Casualty Insurance Co. 


(B. C.). I1929I 4 D. L. It. 701; 3 
W. W. It. 724.— CAN. 

»y. Accident caused by daughter 

of assured.] — Pltf. was Injured by a car 
wldch, with tho ownor*B permission, 
was being driven by his daughter & 
iltf. recovered Judgment agaiuHt her 
or dutjuiges. The owner was lusim^d 
under a policy in tho usual form under 
which the liability of the co. extended 
to persons driving the oar with the 
permission of the Insured ; & the oo. 
took full charge of tho defence of said 
action. The present aotlon was 
brought under sect. 24 of Insurance 
Act. 1925, & jiidgmont given for pltf. 
I'iiu CO. appealed on the grounds : 
(a) that the daughter was not Insured 
mider tho policy ; (h) as regards her 
the contraett was void as a gaming 
contrac5t ; (c) as she could not recover 
pltf. could not ; (d) the named insured 
did not, as rctiulred by the terms of the 
uolley, direct in writing to whom the 
iiKhuimity payable to uimamed persons 
should be applied : — Held : that tbo 
cu. was not entitled to succeed ou any 
of tho above grounds, &, the appeal 
sboiUd bo dismissed. — V andetitte v . 
J'KKKEKUKD AUUIDENT INSURANCE CO. 
OK New York, 119301 3 \V. W. U. 143 ; 
4 B. L. H. Gf»4 ; rare/.. 11930) 2 D. L. It. 
602 ; 42 B. C. It. 255. C. A.— CAN. 

sz. Failure to pay supplementary 
premium,] — Applt. oo. itisui-ed D. 
under an ludemnity pulley against 
liabilities resulting from Workmen’s 
Cumpeusation Act for a period of one 
year finmi Jan. 20, 1924. The pre- 
mium was based upon tbo whole 
roinuneratJoD of the insured’s em- 
ployees during tho porlod of the policy 
as follows : a ” uuuimuui ” premium 
ik. an ” estimated premium ” were 
stipulated to be paid, & were In fact 
pabl, in advance ny the employer, &, 
at the expiry of the policy, an adjust- 
ment. was to be made so that a supple- 
inontary premium may then be duo 
by the insured or a relmbursomeut 
may be nuide by the co., according to 
the aiuoiuit of wages paid by tho 
Insured duilng tho life of the policy ; 
but, in any case, tho ** minimum ” 
premium was to ho retained by the co. 
On Au^. 2, 1924. an employee of D., Ij., 
was injured, but a petition to sue the 
employer muler tho Act was served 
only on Jan. 28. 1925, &, on the same 
day, D. made an assignment in bkpey. 
L. having been granted pormission to 
sue the trustee, one G., obtained jndg- 
meiit for S5,300 & costs against the 
present resp. who had sueceedtd Q. os 
trustee. On Jan. 27, 1925, one day 
after tho expiry of the policy & one 
day prior to tho service of the petition 
on D., an adjustment bad been made 
as provided for in the policy & a supple- 
mentary premium of $1,020’. 68 was 
thenhy shown to be due by D. On 
Jan. 22, 1927, reap, sued applt. co. for 
the payment of $0,490, being L.’s 
claim of $5,300 & the costs, under the 
judgment scoured against resp. which 
he had not yet paid. Applt. oo. xe- 
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pudiated its liability on tbo ground 
that tho supplementary premium of 
$1,020.58 bad not been paid by tho 
insured : — Held : applt. co. was liable 
for the amoupt claimed by tho resp. 
Under the terms of the policy, the 
obllgatious of each party were not 
simultaneous & that of the insurer to 
indemnify was not made subject to 
tho obli^tlon of the hisured to pay 
the supplementary premium. Applt. ’s 
liability was complele & absolute on 
tho date of the aocidont, i.e. Aug. 2, 
1924 ; on that day, applt., having 
received all tho premiums then due, 
became bound to pay to the employer 
the amount of the ludemnity to be 
awarded to the injured employee under 
tho Workmen’s Compensation Act. — 
Employ bkk’ Liability Assurance Co. 

V. Lbkaivkr, 11930] S. C. R. 1 ; 1 
D. L. R. 089 ; 11 C. B. R. 290 : ajQto., 
45 Quo. K. B. 224 ; 10 C. B. R. 569; 

30 Quo. P. R. 214.— CAN. 
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q i. Pltf., a workman 

employed by tho M. Co., was injured, 
6^ obtained an award for cumpoiisation 
under Workmen’s Compensatioii Act, 
1902. At the date of the award the 
M. Co. ivoro being wound up. Pltf. 
alleged that tJie C. Co., wore liable 
to Indemnify the M. Co, against lossos 
or liability under tho award, & brought 
an action for a doclaralion t hat ho had 
a ilrst charge upon the money which 
the M. Co. wore ontitJod to receive 
from tho C. C-o., & for an order for 
payiuent. The C. Co. admitted that 
they had issued a policy which was 
valid & subsisting at the date of pitf.’s 
InjurieH, by which thoy agreed to 
iudomnify the M. C:o. against loss for 
damages on account of bodily injuries 
sulTerod within the period of the policy 
by any ompJoyoe : — JJeld : pltf. had 
no status to maiutRin the action. — 
Disuurdi V. Sullivan Group Mining 
Co. & Maryland Casualty Co. (1910), 
16 B. C. It. ,305.— CAN. 

q li. .1 — The words “ Every 

such policy shall provide that tho 
insurer shall, os w'ell as the employer, 
be directly liable to any worker insured 
mider such policy &, In the event of his 
death, to his dependants, to pay tho 
compensation for which an employer 
is liable, & that the insurer shall be 
bound by, & subject to, any order, 
decision or award made Against the 
employer of such worker under the 
provisions of this Act,” appearing in 
Workers Compensation Act, 1926, 
s. 18 (3), moan that when compenBa- 
tion has been assessed & awarded 
against tbo employer, the insurer aa 
well as the employer is liable to pay It, 
& that the odsinal proceedings for 
the establishment of the liability must 
be between the worker & hLs dependants 
on the one side. & tho employer on the 
other. — Devine c. Devine & QtrEKNe- 
LAXD INBURANCE CO., LTD. (1928), 
28 S. R. N. S. W. 503 ; 40 N. S. W. 

W. N. 140.— AUS. 
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of his Minister there was no breach of the 
conditions of the policy, & deft, was entitled 
to the indemnity claimed. — D ickinson r. 
Del Solar, [19301 1 K. B. 376 ; 99 L. J. K. B. 
162 ; 142 L. T. 06 ; 46 T. I.. R. 637. 

3208a. Insurer defending claim — Claim not 
covered by policy — Repudiation — Estoppel.]— 
Etchells, Conqdon & Muir, Ltd. v. Eagle 
Star & British Dominions Insce. Co., 
Ltd. (1928), 72 Sol. Jo. 242. 

3205. Add, Annotation : — Apld. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 

C. C. 310. 

3205a. S, P, Wales v. Iron Trades Employers’ 
Assocn., I/TD. (1928), 21 B. W. C. C. 310, 

0. A. « i 

3205b. .] — A workman was 

employed by a co., which went into liquida- 
tion, & ceased to carry on business. The 
CO. were insured at the time of an at^cident 
to the workman with an assocn., whose arts, 
formed the contract of insurance. By the 
arts, the assocn. undertook liability if com- 
pensation became payable for moi^e than six 
months, so long as the insured co. remained 
a member of he assocn. Membership was 
to cease if the co. went into liquidation, or 
ceased to carry on business. ’J’he workman 
having applied for an award of weekly 
compensation as against both his employees 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him : — Held : on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more i 
than six rnontlis did not vest that liability 
once <& for all, but merely indemniO^ d ^ he co. 
during its continuance of meirVbers’up, 
membei’ship having ceas(Ml, the contia d. of 
insurance lapsed, & the assocn. was under uo 
liability to the worknian. — IIiNDMAurH v.. 
Cartehthorne Colliery, 1/vd. & Durham 
Colliery Owners’ Mutual Protection 
Assocn. (1928), 21 B. W. O. C. 44, 0. A. j 

Annotatifm : — Consd. Ka J3cl)Bkle C(»al Co. ( lUliO), 45 T. L. li. I 
327. I 

3206. Add, Annotations: — Distd. Hindmarch v, \ 
Carterthorne Colliery Co. & Durham ( -ollicry 
Owners’ Mutual Protection Assocn. (1928), 

21 B. W. C. C. 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 

C. C. 310. 

3210. Add. Citation:- L. J. K. B. 25. 

Add. Annotations: — As to (1) Distd. Ilind- 
march Oarterthomo Colliery Co & Durham 
-Colliery Owners’ Mutual Protection Assocn. 
(1928) *21 B. W. C. C. 14. (Jeneratly, Consd. j 
Wales V. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 310. 

3212a. Liability of Insurer must exist— At 

date of winding-up.] — Held: Workmen’s' 
Compensation Act, 1925 (c. 84), s. 7, applied 
only where at the date of the winding-up 
there was some liability of insurers, the 
benefit from which was capable of being 
transferred to the workmen, & it could not 
apply to a case where the liability had come 
to an end before that date . — He Bebside ' 
Coal Co., Ittd. (1029). 46 T. L. K. 327 ; 22 i 
B. W. C. C. 239. 

AnnotfUUm .—Apld. Rc Burradon & Coxlodgt* (3oal Co., j 
Maitin’e Bank, Ltd. v. The Co. (11)30), 23 B. W. C. C. 7. | 

3212b. At time of appointment of j 

receiver for debenture-holders.] — A colliery 
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co. entered into a contract with insurers in 
respect of liability under Workmen’s Com- 
pensation Acte by becoming a member of an 
owners’ mutual protection association. Under 
the arts, of assocn. power was given to make 
calls on members in order to meet claims & 
current expenses ; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
date. On June 12, 1928, colls were made, 
& the co. having failed to pay on June 27, 
being the date Oxed, its contract of insurance 
expired, in accordance with the arts, of 
assocn., fifteen days after the failure to pay. 
The CO. had issued a debenture to a bank 
secured by a fixed & floating charge, & under 
the powers in the debenture the benk, on 
Oct. 13, 1928, appointed a receiver. In a 
debenture-holders’ action brought by the 
bank the ct. ajipointed the same person 
receiver & manag^T. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under the Act were preferential creditors 
or not : — Held : the material date was that 
of the appointment of the receiver (viz.), 
Oct. 13, 1928, & as tl^o contract with insurers 
had expired before that date, it could not 
operate to deprive the workmen of their 
preferential rights. — Re Burradon & Cox- 
lodge Coal Co., l/rD., Martin’s Bank, 
Ltd. V. The Company (1930), 23 B. W. 0. C. 
7, 0. A. 

3213a. S, P, Wales v. Iron Trades Employers* 
Assocn.. Ltd. (102S), 21 B. W. 0. 0. 316, 
C. A. 

3214. Add. Annoiatvms : -r As io (1) Folld. James 
V. British General lnsc(‘., il927] 2 K. B. 311. 
As to (3) Folld. James r. British General 
Insce., 1192712 K.B.rCl. 

3214a. — — .] -A policy of insurance pro- 

vkhid that the insurance co. would indemnify 
the assured against ail sums whic.h ho might 
be Li-’aJly liahhi to pay for dam.ages or 
conipeiisatioii to any pr^rson for accidental 
V)odily injuiy or accidental damage to 
pro])erty whore such injury or damag(i was 
caused by the driving of tin*, insunjd’s motor 
car, including aw' costs whem iiKMjrrcMl with 
the conso.nt of the co. While th(i insured 
was driving his motor cur a collision took 
place beXwtifui il. A a rnotoi- cycle, tlie result 
being that the driver of tlui lalttn* vehicle 
was injured, a passenger thereon was killed, 
& both Vfdiicles worn damaged. At tluj time 
of the col]iHif)n the insured vva.s drunk through 
his own uiqnerneditated folly. 'I’lie insured 
was convi(;ted of the manslaught(;r of th(j 
deceased passengcu*. The injured driver 
brought an action for personal injuries against 
the insured, in wliicli lie was awarded damages 
A; costs, the iiLsured incurre<l costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, in dehuiding himself in tlie 
police ct. x^roceedings before his trial. In 
an action by the insured against the co. for 
indemnity against tiiese damages costs : — 
Held: (1) the i)olicy covered liabilities of 
the insured for accidental bodily injury to 
any person or accidental d.uniage to proi)ei’ty 
caused by lii.s negligence, even though gi-oss 
A attended by criminal consequences ; (2 ) the 
policy, by covering these liabilities, was not 
void as agaiast public policy, A the insured 



CaiM 8&14»— 8217b. English and Emfibh Digest Supplement. 


wa49 entitled to the indemnity which he 
claimed. — J ames v, British General In- 
surance Co., [1927] 2 K. B. 811 ; 96 L. J. 
K. B. 729 ; 137 L. T. 166 ; 43 T. L. B. 364 ; 
71 Sol. Jo. 273. 

3216a. .] — Jambs v, British General 

Insurance Co., No. 3214a, ante. 

3216b. Protection against criminal consequences.] 
— James v. British General Insurance 
Co., No, 3214a, ante, 

8217a. Actual driver also insured — 

Ratable contribution.] — G. took out with the 
M. CO. a motor car insurance policy covering 
himself & any friend driving with G.*s 
consent, & providing as following ; “ Con- 
dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed & competent driver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
policy there shall bo subsisting any other 
insurance or indemnity of any nature what- 
ever covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contiibute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thcsreof for compensation.’* L., G.’s 


brother-in-law, took out with the G. co. a 
similar policy, providing that ** insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,*' & that " if at the time 
of the occurrence of any accident, loss or 
damage there shall be anv other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage." 
While Ij. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L., claimed against the M. 
CO., & L. on his own behalf claimed against 
the G. CO. : — Held : in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, & each co. was liable to 
pay claimants half the amount claimed. — 
Gale v. Motor Union Insurance Co., Ltd., 
Loyst V. General Accident Fire & Life 
Assurance Corpn., Ltd., [1928] 1 K. B. 
369; 96 L. J. K. B. 199; 138 L. T. 712; 43 
T. L. 11. 15 ; 70 Sol. Jo. 1140. 

3217b. Action by repairer against insurers for 
repairs — ^Rlght of insurers to be subrogated 
to owner’s rights against repairer.] — In an 
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3217 i. Motor driven hy relalion of 
assured - With asmred's auihorily ,] — 
An ac(}ldoniy ooirnmnl while u inohn* 
car waH being driven by C., a duly 
llC4jnH<Hl driver. The car belonged t.o 
O.'m wife ik. WUH being operated wltb htjr 
perirdtiHloii. Judginoiit was rocovi5i*cd 
by the lujwrod parly against C., but 
was unsat.lHbed : - //fill/ ; O. w'as “a 
porNon insured against liability for 
Injury or damage to persons or propert y 
of others within Ontario IiiBaranoc Act, 1 
lh27, H. 85 (1), & pltfs. were entitled to ' 
recover fi*om the Insuiaiicc co. the 
auiouiit of the utiHatisiied judgment 
obtained against 0.- Bohoenfei.d v. 
Phot Automoiulk & Accident 1n- 
BUWANCE Co.. 11S)30J 2 D. L. H. 1 ; 05 
O. L. R. 29.- CAN. 

r i, Notice — Sufficiency of.] 

Where notioo by an insured micler a 
policy of automobile insuranoe that a 
elnlm for damages luul been mode upon 
It was given, through Its solrs., to the 
insurer’s agenta five days after tlie 
Insumi received the claim : — licUi : 
the noUiH’i had hoen given “ promptly ’’ 
within the meaning of statutory con* 
dition 8, ached. 1), & the notice in 
question was one of the iu;cideut as 
weD as of the claim, &, If not perfect, 
was imporfeot so that scot. 258, em- 
powering the ct. to relieve from tho 
lorfolture or avuidatico of, a policy 
whore thei*o has In^en ** imperfect oom- 
pUatice *' ns to tiny thing to be done l>y 
the insured, was applicable. — N orth 
L sTnnmDos Oauagb, Ltd. v. Oont'i- 
NT5NTAL OASPALTY OO., 11930) i 
W. W, R. 491 ; 2 D. h. R. 835 ; 21 
Alta. L. R. 39U ; rccag., 11930] I 
W'. W. R. 37.~-CAN. 

0 i, — A clause in on iusuiunco 

policy was os follows : No liability 
shall attach to tho oo. imder this 
policy in respect of any loss, damage, 
or liability occurring while any motor- 
veblole in oonueotion with which in- 
denmlty is granted under this policy 
is. with the knowledge and/or consent 
of the insured or of any person to 
whom indemnity is granted by this 
policy, being driven by or is In charge 
of any person under the iuftncuoe of 
liquor *’ : — Held : the clause exempted 
the oo. from liability when the motor 


vehicle was being dilven by insured | 
himsolf whilst under tho infiucnwi of 
liquor. — J ury v. North Island Motor 
Union Mutual Insok. Co., fl9.30J 
N. Z. L. H. .502.— N.Z. 

c ii. “ Collision nrith atwlhcr 

oltjcct " Sfmtlder of bridyc.] — ^Austin 
V. Jordan, (19;j1 J 4 D. L. R. 292.— CAN. 

c ill. — - Olpjects hurled ai car 

I hy exploskyn.] -i^ANVoHiy v, Cakathan 
U lHK fNflUHANOE Co„ [1931)3 \V. W. K. 
31(5. - CAN. 

»y. ComlUiuns of policy — Breach hy 
insured — Waiver.] — Where conditions 
of u policy of insurance against liability 
imposed Iry law on tho insiii-ed for 
itijurifis suffered by another pei*8oi) hit I 
that the insured “ shall not voluntarily j 
assume any liability ” & ** shall co- 
[ operate with tho Insurer, except in a 1 
pecuniary wav, in all matters which I 
j tho insurer deems necessary In tho j 
I defonco of any action,” & the soir. j 
' for the insuram^ oo., after imdertaking 
the defence of an action brought by on 
injured person agaimrt tho Insured, 
1601718 that the latter has broken said 
conditions, but, nevertheless, elects to 
continue to defend the action, the 
insuranoe oo., is priMdiidcd from raising 
the defence to an action against it on 
tho policy that the poUoy w'as avoided 
by said breach. — Cadeddu v. Mount 
I Royal Absuranck Co., 11929] 2 

1). L. R. 867 ; 3 W. W\ R. 161 ; 41 ' 

B. C. R. 110.— CAN. 1 

gf. — England r. j 

Dominion ok Canada Oenrral 1n- 
sruANCE Co., 11931] 3 D. L. R. 480.— 
CAN. 

sx. — Effect — Assured cannot 

reemrr amount of judgment Tecoverid 
aminst Aiwol- Obbbo v. Mkrchants 
CA 81ALTY iNrtURANCK CO., U»30) 2 
D. L. R. 166 J 42 B. C. R. 317.- CAN. 

sa. (hnisskm of statfUory conditions — 
Effect of .] — "When a contract of in- 
Biirauco is one to which Part IV. of 
Alberta Insvuance Act, 1926, applies, 
i.e. a contract made in Alberta for other 
than life, aooident or edekuess insurance, 

& the insurer has negiocted to Inoor- j 
porate in or with the poUoy the statu- < 
tory conditions, with such variations ! 
or additions, if any, as he desires to i 
make, prepay designated, such con- 
ditions cannot bo tdeen advantage of 
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by blm to tho prejudice of the insured 
or any benoficiai'y, Imt tlie statutory 
conditions would apply when for the 
boncUt of tbo latter. — North I^kth- 
nitiD(jE Garage, Ltd. v. Continental 
C/ASUALTY Co., [19301 1 W. W. R. 491 ; 
2 I). L. R. 835 ; 24 Alta. L. R. 390 ; 
revao., 119.30] 1 W. W. R. 37.— CAN. 

sb. (■omtrmdion of Insurance. Act, 
H. S. (). 1927, s. 85.1— Pltf. had been 
injuied by S.’s automobile & had 
re(?ovoro(l judgment for damages & 
costs eigainst S. & issued execution 
which was retimied unsatisfied. Pltf., 
under Insurance Act, R. S. O. 1927 
(c. 222), 8. 85. sued deft., w’hlch had 
lusuiTd S. against liability for injury to 
another, for the amount of her judg- 
iu(?iit '.- -Held : the right of action 
given by s. 85 is simply a light to sue 
on tho policy in the place ^ stead of 
tho iiLHUi'cd ; pltf. must establish 
liability on tht; policy against the 
iusui'cr in tbo same manner & to the 
same extent as if the action had been 
brought by the insured ; & the facts, 
I'LHiuirod to be established as part of 
pltf.’H C€use. that the bodily injury to 
another, insured against, had been 
inflicted by the insurtKl’s automobile, 
& that the insured was legally liable in 
damages to pltf. for the hijuiy, arc not 
established us against the InsurCT by 
the production of the judgment 
obtained by pltf. against the lnsur(id. 
But in Uie present case deft., by reason 
of HU admission at the trial, was pre- 
cluded from contending that the 
liability of S. to pltf. hM not been 
established by production of the 
judgment against S. — Continental 
0.\ftUALTY C<). V. Yon^. [19301 
S. C. R. 180 ; 1 D. L. R. 609 ; affg., 
[19291 3 D. L. R. 662 ; 64 O. L. R. 
109.— CAN, 

sm. Notice of cancellationr—Meaning 
of •* registered mail ” — Canadian regis- 
tered Clapp v, Travxllbsir’ 

Indemnity Co., [1931] 3 D. L. R. 505. 

-CAN. 

so. Company liable for accident by 
ear used with designated traOsr — 
Accident whUe used wUh designated 
trailer <t another — No liohilwy.) — 
Boyob i>. Norwich Union Fbrb 
Insuranoe Sooubty, [1931] 4 D. L. R. 
117.— CAN. 
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action by the repairer of a motor car against 
an insurance co« for repedrs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 
rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the car on the occasion of 
a collision, ^e insurance cd. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc,, were still unsettled : — Held : the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights against the 
repairer, & the co. were not entitled to rely | 
on these as a set-off to the repairer’s claim. — ! 
Page v. Scottish Insurance Corpn., : 
Forster v. Page (1929), 98 L. J. K. B. 308 ; 
140 L. T. 671 ; 46 T. L. K. 260 ; 73 Sol. Jo. 
157 ; 34 Com. Cas. 236, C. A. 

3217c. Condition as to efficient condition of i 
vehicle.] — The claimants were the holders of 
a policy by which resp. co. had undertaken 
liability for damage caused by or to a motor 
car. The policy contained a condition that 
“ the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.” A; it provided that the observation | 
of the conditions should be a condition i 
precedent to the liability of the co. The I 
claimants removed the foot-brake from the j 
vehicle, leaving only a hand-brake, A in this | 
state of affairs the vehicle caused damage, ; 
A was itself damaged, in an accideiii , but the ; 
exact cause of the accident could i.of bo j 
ascertained .* — Held : the condition wa« b, 
condition precedent, A as it had been brokiuj i 
the co. was not liable on the policy.- 
Jones A James v, Puovikciau Insuhanck i 
Co., Ltd. (1929), 40 T. L. R. 71 . 

3217d. Policy covering any car used instead of I 
the insured car - Insured car sold- Whether 
new car covered.] -Defts. contracted by a i 
policy of insurance ic> indemnify the pltf. 
against ‘‘ all sums which the assured shall 
become legally liable to pay as compen8^^t^on 
for . . . bodily injury . . . caused to any . 
person or persons by a motor-car describtd i 
in the sched. hereto.” TJie car was tlierein- ; 
after referred to as the ” insured car.” The . 
policy further prtjvided that ” this insul•ancc^ 
shall cover tlie legal liability as aforc^said of 
the assured in respect of the use by the 
assured of any motor-car, other than a liired , 
car, provided that such car is at tlie time ^ 
of the accident being used instead of the ; 


insured car.” Pltf. sold the insured car A 
bought a new car of a similar type. While 
pltf. was using the new car an accident 
occurred, causing personal injury to a third 
person, A pltf. referred the claim to defts., 
who repudiated liability on the grounds that 
pltf. was not using the new car ” instead of ” 
the old one A that when the insured car was 
sold the insurance ceased. In an action for a 
declaration that defts. wei*e liable in- 
demnify pltf. against the claim : — Held : tlie 
policy must be road as if, after the words 
“instead of the insured cor,” there wore a 
proviso that the insured person should at 
the time of the accident have an insurable 
interest in the insured car, A, as ho had at 
that time no insurable int-orost therein, the 
action failed. — Rooerson v, Sco'msH Auto- 
mobile A General Insurance Co., Ltd. 
(1930), 141 L. T. 460; 47 T. L. K. 46 ; 74 
Hoi. .b). 802 ; 36 Com. Cas. 189, C. A. ; ajfd., 
48 T. L. R. 17 ; 76 Hoi. .lo. 724, H. 

3217e. Two policies Condition in each policy 
exempting Insurers if insured covered by 
another policy^Eflect.l -Weddell v. Road 
Transport A General Insurance (7o., 
Ltd. (1931), 48 T. h. H. 59; 75 Sol. Jo. 8.52. 

321 7f. Effect of non-disclosure — Previous theft of 
car.]— Pltf. in8im*(l a moi-or e.ar against loss, 
the policy providing that the proposal slum hi 
be in(^or|)oraU*d in the contract. The ])ro- 
posal, wincli was signed hy pltf., concludiHl 
with the detdaraiiou : “ J hereby declart^ 

that the above motor car is iny own sole 
property A that all lli<^ particulars stated 
above are true, A tliat no facts have Imm 
omitted or any information withhold wiGi 
which the uudeiwriha's sJjouhl be acMiuainted. 
1 furthfT agree that this declarat/ion shall 
the basis of the contract bei-wefjn us.” 
Among the (piostions contained in the pro- 
posal form was the following : ” 1 low many 
aijcidonts or losses h?iv(f arisrm during the 
past thi'oo years connection with this or 
any other motor vtjhii’Jo owned or driven hy 
you or your driver ? ” I’ltf. in his anHwei*s 
did not disclose the fatd that within tlireij 
years he hail hail another car wliich on three 
occasions W'as abstracted <jr stolen, but on 
each occasion was recovered a few' hours 
later. The insmeti car was sbden A pltf, 
sued the underwriters :■ Held : tla^ iindis- 
closed information was material A tlierefore 

the action failtul. Farra v. liE'riiERiNUTON 

(1931), 47 T. L. R. 466 ; 75 Hoi. ,To. 542. 

Duty not to inform Jury of insurance.] 

See NEaLKiKNCE, Vol. XXXVI., p. 127, 
No. 842, A Hupp. 

Compulsory third party insurance.]-- N’c#? 
Hoad 'rrafflc Act, .1939 (r. 13), ss. 35 41. 


PART VI. SECT. 1. 

82S0 iii. S. P. Victory v. Sas- 

KATOHKWAK GUABANTEB & FlOKUTY 
Co.. Ltd., 11927) 3 D. L. R. B47 ; fl927J 
2 W. W. K. 577 ; 21 Saak. L. R. 551 : 
varied, 11928J 2 D. L. R. 821); 1192«J 
8. C. H, 2C4.— CAN. 


PART VI. SECT. 8. 

8888 Ui. .1— 

Bubal Municipality of Enfield v . 
liONDON OUABANTXB A AOOIDBNT CO., 
Ltd. (Saak.) M1926) 4 D. L. R. 37 ; 
11926] 2 W. W. R. 737.~-OAK. 


3233 iv. .) — 

GriADt Claims Bubkau, Ltd. v. 
Canadian HuRurry Co. (No. 2), [1927 J 
3 W. \V. K. I ; 37 Man. L. XL 7(i ; revnfL, 
(1928] 1 D. L. R.677 :C1»28J 1 VV. W. R. 

, 283 ; 37 Maw. L. R. 235.— -CAN. 

3243 i. ETtibezzlemerU — CornmiUed 
within twelve month* prior to notice of 
I discftvery — What amounlB to. 1— London 
i GUARANITCE (k AOOIDKNT CO., LTD. V. 

: City of Haufax. (1927] 1 D. L. R. 

( 1120 : (19271 8. C. 11. 165.— CAN. 

I to. Mi^cpreeenlation .] — Oil appeal 
I from a Jud^ent in favour of pltf. in 
! an action on a fidelity bond : — Held : 

I the answera by pltf. in his application 


} for tiu! in,sumiu‘<!, to HHtnry of the 
, ln»n»lr«! & hs t<t IImj HysUnni 

■ of chock or Hupcr\4Hlon of pItf.’H 
; ur^rountH were imtruc in fact & niafj^rial 
iriinprcHcntalionH which indiiccil defi. 
. to enter into tlio contract ; Hi, riiore- 
i over, that, Binco the trutti <if naid 
i ariHivci’H, A. the inuInt-enantMJ of the 
j HyHicni of Rccountini? of oonipenHa- 
tioij of the omployec w(?ru, under the 
' conditions of the horid, conditions 
! precedent to plIJ.’w ri«ht of recovery, 

I pltf. *8 failure U/ comply thorewltli 
; renderetl tho bond void alt inUio.- - 
1 Mc</A31M0N V. ALUANCB ASSITIUNOif: 
i Co.. Ltd., [19.31] 2 W. W. R. 621.— 
t CA&. 
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Part VII. — Insurance against Burglary and Theft. 


3262. Add. Citations ajQTd., [1927] A. C. 140 ; 
136 L. T. 263 ; 43 T. L. R. 46 ; 70 Sol. Jo. 
1111; 32 Coni. Cas. 02, II. L. 

Add. Annotation : — Refd* Farra v. llethering- 
ton (1931), 47 T. L. li. 466. 

3256. Add. Annotation : — Refd. l^ake v. Simmons 
(1926), 95 L. J. K. B. 686. 

3267. Add. Annotation : — Generally^ Refd. Lake v. 

Simmons (1926), 95 L. J. K. B. 586. 

3258. Add Citations: — revsd., [1926] 2 K. B. 61; 
95 1.. J. K. B. 586 j 135 L. T. 129 ; 42 T. L. R. 
426; 70 SoJ. .lo. 584 ; 31 Com. Cas. 271, 
C. A. ; revsd.. [1927] A. C. 487 ; 96 L. J. K. B. 
621 ; 137 L. T. 233 ; 43 T. L. R. 417 ; 71 Sol. 
Jo. 369 ; 33 Com. Cas. 10, II. L. 

3260a. ** Dishonesty *’ — Discounting blils of ex- 
change subsequentiy dishonoured.] — IMtf. 
was insured by two policies, subscribed by 


deft., against loss or deprivation of bills of 
exchange through theft & any other loss 
whatsoever through theft or other dishonesty. 
During -the cuiTency of the policies pltf. was 
induced by false representations to discount 
certain bills of exchange. Q^’he bills were dis- 
honoured, &> pltf. brought an action on the 
policies on the ground that he had suffered a 
loss through having dealt in the bills. Deft, 
contended that the above provision in the 
policies only covered accidental loss of docu- 
ments or physical deprivation of the pos- 
session of documents : — Held : pltf.’s loss 
was caused by dishonesty within the policy. — 
Wahsekman V. Blackburn (1926), 43 T. L. R. 
95. 

3269. Add. Annotation : — Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


Part VIII. — Other Kinds of Insurance. 


3279a. To be used only for commercial | 

travelling— Damaged whilst carrying pas- 
sengers.]- - /ir/d : a statement in a jiroposal 
form that a motor car w'.is to bo used only 


for commercial travelling was a statement 
descriptive of the risk covered by the insur- 
ance, & the insurers were not liable for an 
accident which happened while the motor 


VViijoocKS t’. New Zkaland Insur- 
ANI E Co., I192G] N. Z. L. H. 805. — 

N.Z. 

S ill. .]—Ueld: a 

statement that the motor oar Insured 
was a now ono, whereas in fact it wan 
a Bcooud'hand ono, wan a material 
rei)roa(‘ntatlon which avoided the 
policy. — Abass v. Globe Sc KirroEiw 
b\ Ins. Co., 11027) 1 D. L. 11. 435 ; 59 
N. S. It. 81.— CAN. 

g iv. Driver under influence of 

drink — IVhe.ther assured entitled to 
rerover — Construction of polk't/.] — Baij- 
NATH V. ATL/VS AsaUKANCE Co., LTD. 
L. It. 4G7.— S. AF. 

g V. Insurance not to he effective 

uiitil payment of premium—Failure to 
pay premiutn.] — field: the insurance 
ro. was not entitled to sue the assured 
for a short period prcuilurn, as the con- 
tra<*t was not complete until the 
pn'iiiiujii was paid & acfxjpteil, & the 
handinp: over to the assured of the 
pulley eontainluK the provis<^> did not 
amount to a waiver of the condition. — 
«oi;th British Insurance Co., Ltd. 
r. .Stexson (1928), I. L. It. 52 Bom. 
.'■)32.~IND. 

g vi. Amount recoverable.] — On 

an appraisal of tho value of an automo- 
bile wliich has boon stolon & destniyod 
by tiro, tho fact that tho sound value 

tho replacemeut value ore found to 
be tho same is not error on the face 
of tho award, but is only another way 
of sayintf there was a total loss. — 
Searle r. Alliance Insuhance Co. 
(No. 3), Ii92G] 4 D. L. It. 1173 ; 11926] 
3 W. W. H. 5G3 : 3G Man. L H. 110.— 
CAN. 

g vii. Condition thai car not 

operated by assured* s son — Car driven 
at son's req^uest — S<m present .] — 
policy of insurance upon a motor car 
contained u term that it was not 
covered if the cor was operated *’ 
by assured ’.s son (naming? him). The 
cur wa.s ta.keu out by the son without 
assured *s consent, & a^piinst his express 
prohibition. Sc was destroyed by dre 
upon a highway. The fire occurred 
when the car was belnsr driven by a 
friend of the son, at the son's request, 
the latter beingf in tho ciu* with the 
driver : — l/eid : the son was still 


PART VII. SECT. 1. 

3248 i. Commencement of risk — Covet’ 
iny note issued by broker — Loss before 
issue of policy — liroker not liable as 
»'rts»/rrr.l — Broit r. Bennie S. Couicn 
it Son (N. S. W.). Ltd. (U)2G). 27 
S It. N. H. W. 29 ; 44 N. S. W. W. N. 
44.— AUS. 

PART VII. SECT. 2. 

•a. Uarylary from “ sttfe or vault 
described in schedule."] — WhoTo money 
stolon by burglars was, at the time of 
tho hurKlary, in a vault so do.wU»cd, 
but wius not in tho safe In tho vault: — 
lleUl : the assiirunco was not contlncd 
to money In tho safe. — W4 >odward’8, 
Ltd. V. U.NITED STATES FlDELITV SC 
GuakantkkGo., 119271 2 B. L. It. 12G ; 
11927J 1 W. W. K. .529; 38 B. C. li. 
171.- CAN. 

sb. “ Visible vuirks of force tC- 
tnole?ire made by a — A policy of 

huiwlary insiiranoo provided for in- 
demnity ttfifainst loss ocwisionod by 
felonious entry by “ actual force x 
violence *’ of which force & violence 
“ tlu^re sliall Ik' viMiblc marks made 
upon tho promises at the place of such 
entry by tools, etc.” 'J’he visible mark 
upon the premises in question was a 
hole in the wire netting of a window 
BonH.m Nvhioh was rusty, but intact 
before t-he entry, & thi*oui;;:h which it 
was Hdiiiitted tho buixlur had entered, 
A small iileoe of wood with rust marks 
on It was found outaide t he window' - 
Held : tho trial Judpx) was Justitlod in 
inferring, as ho did, that forv’c it 
violence had btH.m used to elTect the 
entry, it that tho visible mark thereof 
had lanm made by a tool of some sort. 
A St iok used to brook the wire netting 
of a screen. is a “tool” within the 
meaning of the policy.— M dllktt i>. 
United Statkh Fidelity & Guaranty 
Co., 119291 3 D. L. U. 140 ; 2 W. W. K. 
14G; 41 B. C. K. 81.— CAN. 

■ 0 . ” Excluding infidelity ” — Effect of 
theft by director or sermnt of co^njHtny.] 
— The expression ” excluding liifl- 
dellty ” in an insurance noficy iu- 
demnifjiiig a co., a«iinst t.ne loss of 
moneys while locketf up in a safe in 
sot'clHetl prtuuises excludes a theft of 
the moiMiy by any director of tho co., 


os also theft by a servant of the eo. ' 
who owes a duly of falthfuliiesH to the 
CO. in respect of its moneys. — F henoii 
J lAiRimKHSiNu Saloons, Ltd. v. 

National EMruiYEUR Mutual 
General Inhoe. Am.soon., Ltd., 11931] 

App. i). GO. - S. AF. 

PART VIIl. 

i. L’a/r^ors/:.] ILaaway 

V. IlARTEORD LIVE Si’OUK IN.NURANUE 
CJo., (19301 2 1). L. K. 805.— CAN. 

gi. Misstatements in proposal — 

U hut amount fo.J — A motor vehicle 
In the nossesslon of tlio pim*haser 
under a hire-purchase agreement was | (1927), 48 N. 
destroyed l>y lire. An iwtlon was 
broiiglit by tho two parties to tho Jiii’c- 
purcliaso agrwiiieut under u policy 
issued In tho names of both parties. 

Deft s, pleaded t hat all honeiit under the 
policj’ hud been forfeited through 
lulsstaUuneiits in the proposal. Tho 
proposal began ” 1. w'e, tho under- 
signed desire to insure mv/mir motor 
vohlele.” After tho w'ords ” owner’s 
full name,” was wTitton tho names of 
both pJtfs. ” for t heir respective rights j 
& iutei-estfl.” Tho question ” Have , 
you ever made a claim against any | 
insurance co.” was unsw’crod “No.” ; 

'J’he proposal w'as signed by only one j 
pltf. Although ]dtf. who signed the | 
pTOposal had never made a claim, the | 
other had done so: — JJcld : a uon- | 
suit, on the ground that (lie evidence j 
provcti the idea, should ho set aside. — ! 

Meyers vSr I'apdixoton Motor Ser- ; 
viuE, Ja’d. r. Daloetv & Go., Ltd. ; 

(192G), 20 S. U. N. .S, W. 195; 43 
N. S. W. W, N. 39.— AUS. j 

g ii. — .]— A pr<n»09al { 

for the insurance of a motor cor. con- l 
tallied the question, “ Has any proposal | 
for insurance, or anv policy over been ; 
withdrawn, declined or canrtdlod ? ” 

Pltf.’s answer was “ No.” Pltf. had ; 
held a policy over the cai with another . 
oo., but by arrangement, & to obli^ : 
pltf., this policy had been f^rmlnated : 

— Held : the word ” canoellcd ” meant ; 
the determination of the policy by : 
the imilatci'al act of the co., the | 
tenninatiou of tho policy by mutual , 
ari*angement did not amount to a j 
cancellation, & the answer to the i 
question In the proposal W’os true.— 
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car was being used to carry passengers, 
carrying passengers not being within the 
description. — R oberts r. Anglo-Saxon In- 
surance Assocn. (1927). 96 L. J. K. B. 590 ; 
137 L. T. 243 ; 43 T. L. R. 359, 0. A. 

8279b. Concealment — ^Refusal of company to 

insure.] — Holt’s Motors, Ittd. v. South 
East Lancashire Insurance Co., Ltd., 
No. 203a, ante, 

8279c. Business car driven by son & 

others — Failure to disclose convictions against 
son.] — Appit. took out with rcsps. it motor 
car policy of insurance in respect of a car of 
which he was the owner. Appit. enijiloyed 
more than one driver in the course of his 
business, & at the time when the insurance 
was effected the agent of resps. told him that 1 
if he paid an extra premium the policy would 
protect him whoever might be driving tlie 
car, &; appit. paid the extra premium accord- 
ingly. During the currency of the policy 
the car, while being driven by a son of appit., 
came into collision with a cyclist. The 
cyclist brought an action against appit. for 
damages, & appit. nif erred the claim to 
resps., who rep adiated liability on the ground 
that at the liii e when the policy was taken 
out appit. had failed to discU^sti a material 
fact. It appeared that before the insurance 
was effected appit. *s son had been con vi ('.ted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact whic.h 
ought to have been disclo.sed by apfilt. 
Before the policy was issued ajiplt. had 
received a proposal form from ri'Sfjs. •Sc had i 
answered all the questions in that Tojin fully j 
& trutlifully, & he did not know that- any | 
further information was requii-ed. At tlud- ! 
time ho had not his son in mind. AppK.’s ■ 
claim against resps. was referred to arbn. as : 
required by the policy, & the arbitrator ; 
awardecl in favour of resps. on tlie ground | 
that a material fact had not been di.sclos(Ml. j 
Appit. now appealed to th<^ Div. Ct. to have 
- the award set aside ; — Held : the arbitrator I 
had decided rightly A- the award must be ' 
confirmed. — Bond v. Commercial Assur- i 
ANCE Co. (1930), 35 Com. (,^as- 171, D. (\ i 


8282. Add. Annotations : — ^Refd. Lake v. Simmons, 
[1927] A. O. 487 ;* Holmes v, Payne, [1930] 2 
K. B. 301. 

3282a. Goods supplied In replacement of 

* goods lost — Right to retain although lost goods 
subsequently found. ] — (1 ) By a Lloyd’s policy 
pltf. & other underwriters insured deft, 
against “ all loss wheresoever which the 
assured may sustain by the loss of or damage 
to ” certain specified articles, one of which 
was a pearl necklace. During the currency 
of the policy deft, missed the necklace & 
informed the representative of the under- 
writers that she had lost it. She made a 
thorough search of her house for it, & after- 
wards at the sugg(*stion of the undeirwritei’s 
a further search it inquiries wore made, 
but without n^sult. An agroeinont was then 
cntertMl into between the undei'writers & 
deft, that they should give her by way of 
re]>la(iement of th«> necklace other articles 
of jewellery up to its insured value. After 
she had received undtir the agri^(uuent 
articles of sonuiW’bat less than a thii-d of that 
value the necklace was found at hi;r house, 
wIkto it fell out of an evening cloak in which 
it had bocouio c.oncealed. lii an action by 
pltf. against deft, claiming a declarat ion that 
the iK^cklacc had not be(ui lost, ri'seission of 
th(^ repL'iceinent agreement, & th(3 return 
of the articles wdiicl) slie hatl rec(‘ived under 
that agr('(3inent : -- //t'/d : the njplacomeiit 
agreijinent was in the circuinstanci^s a valid 
Ac binding agreement unatT(*(jt(3d by mist;ako 
or misrepr(3sentabion o.'i its true construction 
it did not (Mjntain an implied t-erin that if the 
n(3cklace should be found the agreenamt 
should be void ; Ac under it deft, was entitled 
to r<3ta.in the aHiclos which she liad received 
Ac U) receive other aitichis up to Die agnaid 
value, the urah.TwrikTs taking tlio necklace 
as salvage. 

(2) UnccirLainty as to recovery of the thing 
insured is, in my opinion, in non-marine 
matters the main consideration on the (Ques- 
tion of loss. In this conn<3(‘.ti(jn it is, of 
(•.(>urs(;, true that a thing may be ini.sluid Ac 
yet not lost, but, in my (ijiinion, if a tiling 
has been iriisl.'pd A is missing or has dis- 


** operating ” the car within the . 
pronibitive term, & an action by the ; 
asaiircd upon the policy wah di.sinissed. \ 
— O’Rkilly V . Canada Ach’Idknt & 
FmK AssVe Co., [19281 4 1). L. K. 
415 ; 62 O. L. It. 6.54 ; rcvHtl., 69 
O. L. R. 413.— CAN. 

r viii. After returning from hire 

— Injured for “ private personal wse.”] 
— The owner of a motor car insured it 
against loss or damage by Ore. Con- 
dition 3 of the policy was that it 
should apply “ only to a car for private 
personal use/* & that no liability should 
oe incurred if & when it was being 
used otherwise ; & condition 4 expressly 
excluded liability for loss or damage 
arl.-^ing while the cjar was “ let out for ; 
hire.” The ear was normally wavd In ! 
a private hiring business conducted j 
by the owner. & was only rarely | 
employed by him for private personal ; 

{ mrposes. After returning from a hire ; 
ote one night it was put In Its garage, : 
& was shortly afterwords destroyed by i 
fire. The owner made a claim under * 
the policy, but the co. denied lia- I 
bility : — HtUi : the eo. w’as nf)t liable, ; 
in respect that the risk to which the , 
car was exposed while In tlie garag(j ; 
was Incidental to its ordinary employ- 
ment, i.t. in the hiring business, &, ! 
accordingly, the loss was one which : 


was excinded \>y tbo policy. — ]VIi;RnAY i 
r. .^COniHU .\l T(iM01ilLK & tiK.NKltAl. i 
iNH VUANO: Co., Ltd., 1 1929 J S. U. 49. — • 
SCOT. ! 

g ix. Condition rerule.ring policy j 

void if iniercHt passed from insured to 
th ird ixtriy- - Kxcipt by will or operation 
of law ■ Stih-hirivg from hirer .] — 
RKILLY UHOH. V, MKlM;AN'riI.E M(ttual 
iNHl'KANOE Co., LTD. (1928), 30 W. A. 

L. K. 72.— AUS. 

g X. Insurance of interest of 

hirer — Condildm against transfer of 
interest-- Kff ret of mtb- hiring.]- Ukilly 
lino.s. V. Mkkca: iTLK MriruAi. iNsuii- 
an(K Co., Ltd., iJ928] W. A. L. Jl. 72. 
—AUS. 

g xi. Staluiory condiiUm against 

mortmge — What amounts to nwrtgayc — | 
Chattel mortgage as collateral security.] 

- -Oatkhouhk V. Mkrciianto Cabualty 
Co., [lO.'lOl I W. W. It. 927 ; 2 D. L. It. I 
89.5.— CAN. j 

g xii. StaivUory condition against 1 

permitting car to be driven by intoxicated '■ 
]>ersrm — Onus of proof.] - Where a 
hratutor>' condition pr<)vJ<sftH that an ! 
insunr shall not be liable under a i 
policy of automobile liisumnce while 
the automobile Is being driven “ with ; 
the knowUidge, consent or connivance i 
of the insuivd by an intoxicated < 
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person,” a iindlng that the insured was 
inUtxleale.tl wb( n In; was driving the 
automobile at the lime of t tie aeddent 
in •luestlen depri', -s him of tlie beneilt 
of ti»e poliey ; the fnsiinjr is not under 
tlie burden of jiroving that Uie accident 
was due Intoxnaition. 'J'lie mean- 
ing of ” intoxloallon ” dlHCiiHsed. — * 
(ir.NEUAL CaHUALTY iNKrJJlA N(,’K Co. 
(jr I'AUiH V. Lamulut & Vanck, [19301 
2 W. W. It. .548 ; 3 D. L. Jl. 1007 ; 43 
IJ. C. JL 1.33.- CAN. 


g xUi. — Mconirof of “ in- 

tftxU’otcd .'*] — *' An iiiloxleatcd person,” 
wltliln sect. 1.54 (5) of the statutijry 
conditions c»f Insurance Act, 192.5 
(e. 20), is one who has taken alcohol in 
such (|uant iLy as to rcuider himself an 
unsafe perbon to be in charge ef an 
automobile. — M c Kniout v. Oknehal 
CAS r/ALTY jNHMtANCE Co. OK J^AUIH, 
119301 3 W. W. it. 7.3 ; 4 1). L. K. 810 ; 
uffd., I193IJ 2 VV. W. JL 315; 3 

D. L. It. 476.— CAN. 


g xlv. Use of car for ** bu/rirtess 

or jiLejamirc **— h'fflcirtwy test.]- Deft. 
f! 0 . Issued to pltf. a poliey of insurunce 
l>y whl(;h the eo. agreed to pay for or 
make good any loss of or daniage to 
his motor ear. The polhry provided 
that tlie CO. should not be liable for 
loss or damage by mechanical break- 
down, imdt;r Its conditions the (y>. 
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^peare^, &> a reasonable time hae elapsed 
to allow of diligent search &; of recovery, & 
such diligent search has been made & has 
been fruitless, then the thing may properly 
be said to be lost (Eoohe, J.)* — Holmes v. 
Payne, [1930] 2 K. B. 801 ; 99 L. J. B. 
441 ; 143 L. T. 349 ; 40 T. L. B. 413 ; 74 
Sol. Jo. 464 ; 35 Com. Cas. 289. 

S282b. Mewning of ‘‘ lost/'] — Holmes v. 

Payne, No. 8282a, arvte, 

3282o« Baggage policy — Condition lor declara- 

tion of ** specially valuable articles " — Furs 
& fur coats not Included.] — King v. Travel- 
lers’ Insurance •Assocn., Ltd. (1931), 48 
T. L. n. 5.3 ; 75 Sol. Jo. 797. 

8288* Add, Annotaliona : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179; Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 

3289. Add. Citation -9.5 L. J. Oh. 24. 

3280a. Machinery — Latent defect — Whether a 
casualty.] — Pltfs., who were marine engineers, 
took out a policy on “ machinery &: the like I 


Digest Supplement. 

(sundry small contracts ds repair jobs . . .) 
from & during construction.** The insurance 
covered all risks incidental to testing the 
machinery ” & was “ also specially to cover 
cost of repairs &/or loss of &/or damage to 
the interest . . . through any latent defect 
in the thing insured.** Pltfs. contracted to 
fit a steamer with a new intermediate pressure 
cylinder, but the cylinder, when tried under 
steam, was found to be defective, &, a second 
one having also been found to be defective, 
pltfs. had to fit a third. In an action on the 
policy : — Held : as the existence of a latent 
defect was not a casualty & the cost of 
replacing a thing which had a latent defect 
was not recoverable as loss or damage due 
to latent defect, & as the words “ cost of 
repairs ” did not cover expenditure on the 
replacement of material which was in- 
herently defective, & as the testing merely 
revealed, & did not cause, the latent defect, 
the action failed.— MacColl & Pollock, 
Ltd. V. Indemnity Mutual Marine Assur- 
ance Co., Ltd. (1930), 47 T. L. R. 26, 


Part IX. — Wagering Policies. 

381S. Add. Armotaiion ; — Retd. Hoffl Trading Co. i 3330. Add. .4.nnotntion : — Retd. Weddle, Beck v. 
r. De Kougemont (1028), 34 Com. Ofts. 201. ' Hackett, [1828] 1 K. B. 321. 


wa8 uol to be liable la rcBxiuct of any* i 
thing which might occur wbllHt. the car j 
WftR onyraRcd lii mclnHr op reliability, 
speed, or other trial, or If It M'cre tiBod 
for any purpoeo other tliau buMineBu 
& ploasnre. Preparatory to itvn uae 
In a nuH* In wliich he liit-ondtd to com- 
pote, )tltf. eiitniHtjed the car to iin 
oiikinecr to bo ovorhanled. 'WliilMt 
the oturlnoer was driving: the car aJoiiK 
a KRid for the ptirposo of testing: its j 
elhclency, the car cainrlit 11 ro & was 
destroyed: — Held: (Devon If the | 
insiiron had nt t he tlmo of the proposal 
for Inanraiico the IntontJon of using: the I 
car for the purposes of ooiup(>tli«g In | 
nicoH or in roUablllty, spoed or oilier I 
trials, that intention was not a foc^. | 
mateiial to the risk. Si its non-dls- 
clomiro did not avoid the iioljcy ; (2) ) 
at the t ime when the loss ocouri'cd, the | 
oar was not emraeod In a icliability. | 
raeod or other tnal within the con- i 
mllon of the policy; {^) the purpose 
for which tlie oar was then being: iised ; 
was one within the immivliiK of tht* ' 
terms “ bnidness & pleasiu'c.*^ — 1 

OZrrN£li V. AmUMOniLK iNSrHANOX ; 

Co. OF AtTSTR.MAA, LW. ( 1930 ), ! 
V. L. It. 191; AiYtis L. 11. 191. - ; 

AUS. 

r I. Jm‘n< iftsumnee of hirer it ' 

jHuiy hirinc^Hreach of cmaiiion by -■ 
(me naW]/.l — Where two iiersons are 1 
jointly insured, tho breach of a oon* j 
dition by the one in whose sole power I 
it is to ol)8erve such condition will I 
oontamlnato the whole Insurance if 1 
the innocent person contracted with ; 
full knowledge of & subject to such 
condition, notwithstandli^ that the ; 
interests of the two insured are distinct i 
Si notwithstanding that the contract ’ 
might be construed as a separate 
insurance for each.— M cL.%rkk & Oo. 


V. Nkw Zealand. Inbck. Co., (1930J 
N, Z. L. K. 437.- N.2. 


q i. J — MacDonald r. 

Guardian Ashi^k. cH'i., (19291 1 

D. L. 00 N. S. II. 262.— CAN. 


0 (p. 422) i. JNtcemii]/ fiw 

in/niratile hUvrefi-~~Me.tmuig of " the 
itueured.*'] — Held: tho lusuivd ” 

within Alberta lusuranco Act, 1926, 
s. 284 (a), is the person who Jh really 
intended to bo insured. Thci'eforo 
whore with the authorisation of tho 
owner of a crop it is insured In his 
name, but for the boneht of onother 
who pays tho pronilunis but has no 
intorost In the crop,' tho policy is a 
w'agorlug policy & void ; even though 
at the time the true facts arc known 
to the insurer’s local & general ogcuts 
t hrough whom it Is issucnl. — MOHUI.VG 
V. GLKN FaLI^ l.NSl’RA.NCE Cd. (Alta.), 
1J929J 3 W. W. H. 787 ; lU.KtU] 

P. L, P. 456. CAN. 


PART X. SECT. 1. 

P J — 1500 CLUB or 

CALOARV (AUn.), 11920} 3 W. W. K. 
4C.S ; 40 Cmi. Crim. Cos, 276. — CAN. 
sd. fHscritninedion in rates charged — 
by Superintendent of 
Insurance awder Ontario Insurance. Aci^ 
1924, 8, 262 — Position A duties of 
Sutu<rintendent,] — Hr GrnkkaL Acci- 
DKNT AaSCILVXCE Co., (19261 2 P. L. It. 
390 ; dS O. I.. R. 479,— CAN. 

sa. tyapital - - Sttatuiury ~ 

In 1H6A, applt. CO. was Inctwporated by 
an Act of the late province of fJanada. 
with power to caiTy on the bustnese of 
insurance gonorally, & its capital was 
stated t/o be two tnlllloii dollars, wlih 
power to inorease the same to four 
million dollars. By an Act of Tarlia- 


! 


1 

i 


iiK'iit of 1670, the capital was Reduced 
to one million dolluj's with power to 
increase tho sumo to four million 
doilars in siuns of not less than one 
niilliou doUars. Tho busiriosB of tho 
CO. was to ho carried on in two distinct 
branchoR, IJfe & Accident Insumnco 
huslncHs, & to be known as tlic I4fe 
Branch, & other fonns of insuranco to 
be known as the General Branch 
husincBs. The capital slock of one 
million dollars war to apply to the 
Life Branch only, with power to 
iiieivaso the same to tw'o niUUoii 
dollftiR : anthorily was given to raise 
one million dollars for the purposes of 
the Gemrral Branch business with 


pow»*r to ijicreaso tim same to two 
million dollars. In 1871, the powers 
of thtJ CO. wiTo by statute restricted 
to Life & Accident Insurance, & it was 
fuil.hcT provided that “ All provisions 
of the Act of Incorpn. of the said co., 
& t.he Act. amending the same. Which 
Hie Inconsistent with the provisions of 
this Act, are hereby repealed.” In it* 
rc'iwirt to tho Department of Insurance 
the CO. stated It* capital to bo h:>ur 
miUioii doUam, & the Superintendent 
of Insurance ruled that it could only 
b<' two million dollars St ameiided the 
report accordingly. Hence the present 
appeal : — Held : the capital of the oo. 
for Life 8t Aoddent insurance business 
was fixed at tw-o tnliUon dollars by the 
Act of 1870 & was not altered by 
Buh 8 cq\iout Icgl^tion. The ruling oi 
the Superiutend^t of Insurance was 
upheld, & the appeal dismiaacd. — S un 
I 4 IFK absurancs Co. of Canada v. 

SurERlKTENDENT OF IKBU&ANOB, 
119.301 Ex. C. IL «1 ; 1193^ 

S. C. R. 612 ; (19311 1 D. L. R. 113 ; 
revad,, 11931] 4 D. L. B. 43 ; 3 W. W. K 
294, P. O.— CAN. 
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VoL XXDL— Insotanoe. Caaes 886ft-a406. 


Part XI. — Mutual Insurance Associations. 


3366* Add, Annotation : — Refd. Dominion Ii*on 
& Steel Co. V. Invernairn, [1927] W. N. 277. 

3367. Add, Annotaiion : — Reid. Cornish Mutual 
Assce. V. I. E. Comrs., [1920] A. C. 281. 

3368. Add, Annotations : — Reid. Cornish Mutual 
Assce. V, 1. 11. Comrs., [1920] A. C. 281 ; 
Greenberg v. Cooperatein, [1920] Ch. 057; 
Re United General Commercial lusce. Corpn., 
[1927] 2 Ch. .51. 


3396. Add. A^inotation : —Refd. Brown v, Harrison 
(1927), 96 L. J. K. B. 1025. 

3397. Add. Amwtation : — Consd. Brown v, Harrison 
(1927), 90 L. J. K. B. 1025. 

3398. Add. Annotation : — Refd. Brt^wn i». Harrison 
(1927), 90 L. J. K. B. J025. 

3406. Add. Annotation : — Refd. Re National Beuc- 
lit Assurance Co., [1931] 1 Ch. 40. 


PART XI. SECT. 4, fSUB-SECT. 1. ' fur propnrtiun of losses irwurrcd — i Insuranck Club (1880), 7 NHd. Jj. 11. 

sf. Provision for lien on ships insured VdlidUy.l—Rc Tuckkr, Kx p. Maiunk | 123. — NFLO. 
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Cases 1C— 447. 


English and Empike Digest Supplement. 


INTERPLEADER. 


Part II. — Interpleader in the High Court. 


1 0. Add, AnnoUUion : — Apld. Republica dc Guate- 
mala V. Nunez, [1927] 1 K. B. 009. 

42, Add, Annotation : — Refd. The Jupiter (No. 8) 
(1927), 137 L. T. 333. 

88. Add, Annotation : — Refd. Earle v. Hema- 
worth R. I). 0. (1928), 44 T. L. B. 606. 

178a. .] — The aherifl in posaession of 

goods under a writ of fi, fa, being served with 
notice of an adjudication in bkpey. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring tlie sheriflP to make a 
^tum to the writ. The sheriff sold the 
goods : — HeAd : he was entitled to file a bill 
of iniorpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, cntifded to the proceeds of the 
sale. — OmLD v, Mann (1867), L. R. 3 Eq. 
800; 16 L. T. 49. 

178a. Claim of equitable nature.] — The sheriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intest at-(s liad become nossessed of under 
a sale from his co-adminis’ rator, was served 
with a notice from another party, that he & 
othei*8 were also entitled to shares in the 
goods, as next of kin to the intestato, 
that, upon a bill fihul by them in the (’t. 
of Gh. d<dt. had been rc‘straiued by injtmction 
from selling, mortgaging, or disposing of the 
goods, iV& that they should hold the sheriff 
answerable for all loss &; damage occasioned 
by the H(dzure : — Held : this was not such a 
claim ns entitled t he sheriff to apply for relief 
under Ink'rpleader Act, 1831 (c. 58). — 

Roach v, Wright (1841), 8 M. & W. 155; 
1 Dowl. N. S. 56 ; 10 Ij. J. Ex. 207 ; sub nom. 
Rough v, Wright, 6 Jur. 756. 

Aimotatuma: — Refd. liird r. Orahb (18(11), .SO L. J. ICx. 318; 
lUcharasr. JonUlnn (1880), 17 Q. B. D. 044. 

324. Add, Amwlaiion : — Refd. Republica de Guate- 
mala V, Nunez, ( 1927] 1 K. B. 669. 


433. Sheriff not bound by estoppel affecting 
debtor.] — A sheriff who comes to seize the 
goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods. — Richards v. Johnston 
(1859), 4 n. & N. 660 ; 28 L. J. Ex. 322 ; 33 
L. T. O. S. 206; 6 Jur. N. S. 620 ; 167 E. R. 
1000 . 

Antwiation : — Apld. TlicUardH i>. Jenkins (1887), 18 Q. B. D. 

451. 

443a. .] — On Aug. 20 the sheriff, under a 

fi. fa. against A., took possession of B.’sfiu*ni- 
ture in A. ’s house. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an inttirpleader summons, under 
which an issue was directed & an order made 
for tlie sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against 
tlic sheriff for damages & costs ; — Held : the 
sheriff had not exceeded the scope of his duty 
in rt‘taining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 
ordiT, to dispose of the matters in question 
betw(?en him & pltf. — Aylwin v. Evans 
(1882), 52 L. J. Ch. 105 ; 47 L. T. 568. 

447. Add. Annotation Refd. Republica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

B, Appeal by Claimant (Vol. XXIX., p. 494). 

Note. — Right to appeal with leave is given by a new 
r. 11 substituted by R. S. 0. (No. 1). 1929. 


PART 11. SECT. 1. 1 

■a. Alnlitij of applicmii to pay claim 1 
unihoui incurrinij UahilUy to other i 
cloiinanis.] — An liil<;rpluatlor onlor 

Hhouhl not ho iua<1o wnon nppot. can 1 
pay t.ho Huhk'ct -matter of the eluim to j 
one of the clnlmatitH without iiieurrlng 
any liahillty to any other ehilmant.- 
lltwiN r. BoYi> Buos. 8: CorroN, 
119301 1 W. \V. U. (503; 3 U. L. B. 
314 ; 24 S. L. K. :)70.-~CAN. 

PART II. SECT. 3. SUB-SECT. 2.— C. 

70 V. .] — Westicbn Canapa 

Loan & Savings Co. v. Court (1877), 
26 Or. 161.— CAN. 

PART II. SECT. 3, SUB-SECT. 3.— 
C. (a). 

140 i. Nci'cattity for jintice of claim to 
eJcectUinn creditor .] — Fr.^khw. Kkstron 
& Masskt (1900), 7 Terr. L. U. 1. — 

CAN. 

PART II. SECT. 6, SUB-SECT. 1.— C. 

•o. Pitrehoiter from ao^ — Whether 
rendijr general ageni wWdn C, S, C,» 
c. 69.1 — Hays v. O’Ounnor (1801), 91 
U. O. H. 961.— CAN. 


id. Assiynee of judgmerU — cf* execu- 
tion creditor of aaaignor — Itighis of 
aaeignee .] — On an interpleader Ihsuo 
wherein the claimant contended that 
a eertaiu judgment, on which moneys 
liad been realised under execution, 
luni been assigned to him in considera- 
tion of a debt ow'ed him by the assignor, 
A' deft, in the issue, an execution 
rreiUtor of the assignor, contended that 
the assignment did not cover said 
j judgment : — Held : for the purposes 
'] of the Issue, the parties wore in the 
same position as if the dispute os to the 
right to the money w'as being litigated 
between the claimant & the assignor, 
that is, the claimant could only assert, 
against the execution creditor, w’hat- 
ever claim ho might have against his 
j assignor, & the execution creditor 
{ stood, as against the claimant, exactly 
In the shoes of the assignor. — Rvous 
V. Zawitkowski 6: Boss, 119281 1 
D. L. K. 621 : [1928] 1 W. W. B. .332 ; 
22 Saak. L. R. 305.— CAN. 

PART II. SECT. 6, SUB-SECT. 4.— C. 

248 I. \eces9%ty for — By claimant — 
Unless imprarticx$ble from eircum- 
sconces. i—NxcBOi. v. Suoabman, 11928) 
3 D. L. R. 292.— CAN. 
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1 PART II. SECT. 6 , SUB-SECT. 4.— A. 

j 273 i. A^ert'jntity for affidavit .] — On a 
I sheritf’H application for an Interpleader 
] onlcr claimant must file an affidavit 
substantiating his claim & disclosing 
I his title to the goods. — He SiiKRiFF OF 
j Kl) MONTON, IvOSTVNL^K r. PaRAYKO, 
I 11930] 1 W. w. IX. 63.— CAN. 

I PART II. SECT. 8. SUB-SECT. 4 . 

! e. On appeal, 11 P. R, 296 

I m i. As between legal cQuit- 

1 aide assignees of efiose in aMwn.y^On 
j an interpleader issue between an 
I equitable assignee & a legal assignee 
; of a chose In action the former should 
. be made pltf. — S hatu.i.a r. Nash- 
I SiMixoTON C'o., Ltd., [1929] 2 D. L. B. 

! 464 ; 1 W. W. H. 719 ; 23 S. L. H. 433. 

' -CAN. 


PART II. SECT. 8, SUB-SECT. 7. 

d (p. 491) i. On appeal, 11 P. R. 296, 

g (p. 491) i. .]— Fubtx)NO V, 

Reid (1886), 12 O. R. 607.— CAN. 

1 i, .] — Boyd 

Bros. v. Cunningham, [1931] 2 

W. W. R. 62 ; 2 D. L. R. 943.— CAN. 



Vol. Xm.— Interpleader. Cases 454-595. 


4^4. Add, Amiotaitoyi : — Refd. Republica de Guate- 
mala r. Nunez, [1927] 1 K. B. 009. 

455. Add, Annotation : — Refd. Republica de Guate- 
mala V, Nunez, [1927] 1 K. B. 009. 

456. Add, Annotation : — Refd. Republica de Guate- 
mala V, Nunez, [1927] 1 K. B. 009. 


SuB-BBOT. 3 . — Summary Decision op Divisional 
Court (Vol. XXIX., p. 495). 

Note. — See note to Sub-sect. 2, B., ante, 

462a. With leave.] —Under R. S. 0., Ord. 57, 

r. 11, an appeal lies by special leave from the 
decision of a judge sitting without a jury on i 
the trial of an interpleader issue. — ^R epublk^a ! 
DE Guatemala v, Nunez, [1927] 1 K. B. 009 ; i 


96 L. J. K. B. 441 ; 130 L. T. 743 ; 43 
T. L. R. 187 ; 71 Sol. Jo. 35, O. A. 

464. Add. Annotation ; — Apld. Republica de Guate- 
mala V, Nunez, [1927] 1 K. B. 009. 

471. Add. Annotation: — Refd. R. v. Minister of 
Health, Ex p. Yaffo, [1930] 2 K. B. 98. 

497a. .] — Boucioault v, Ponsfobd 

(1880), 2 T. L. R. 040, D. C. 

503a. Whether entitled to costs.] — Mori^nd v, 
Chitty (1833), 1 Dowl. 620. 

503b. .1 — Dabbs v. IIumpiiries (1835), 1 

Bing. N. C. 412 ; 3 Dowl. 377 ; 1 Ilodg. 4 ; 
1 Scott, 325 ; 4 L. J. C. P. 101 ; 131 E. R. 
1170. 

i 503c. .1 — ^West V. Rotherham (1830), 2 

! Bing. N. O. 527 ; 1 Hodg, 401 ; 2 Scott, 

. 802 ; 132 E. R. 200. 


Part III. — Interpleader in County Courts. 

595. Add. Annotation : — Refd. Conquer v. Boot, [1928] 2 K. B. 330. 


PART 11. SECT. 11, SUB-SECT. 3.— B. 

556 iv. hJxcept where. 

accurate divisinn impossUde.] — Wl>l!c, 
whore each party to an iiiternloadcr 
issue HuccoedH in part, the rule la that, 
where pessihle, each should receive that 
portion of the costa which is applicable 
to that part of the issue on which he 
has sucooedod, yet, in tlio proaont case, 
the order of the trial judfiro that no 
costs should be allowed was held to 
have been the proper one since the 
nature of the caao would not allow of 
an accurate division of the costs & 
the order did substantial justice. — 
llYOUS r. ZAWrTKOWHKI ifC ItO-SS. (11)281 
1 D. L. K. 521 ; 1 1 l)28J 1 W. W. U. 332 ; 
22 Sask. Ti. K, 30r».— CAN. 


PART III. SECT. 1. 

O i. .) — JvKLLINUTON V. Uo.SA 

(Sask.), (10271 2 VV. W. 11. aoO.—CAN. 

d i. Issues involving under $800.] — 
The district ct. has jurisdiction in 
interpleatlor mattefs whore the value 
of the good.s does not oxwed $800. — 
K.vox t). Shaw, (10271 3 D. L. U. 1 18r> ; 
(lO'i:: 2 \V. W. It. 404 : 21 Hask. L. It. 
503; 8 (;. IV It, 331.— CAN. 

e i. . ) A district et. jiid^e has 

no jurlsdhjLiou to deal with an inter- 
pleader iasuo %vhlcr brluHTs the title to 
land in question, al dioo^h the issue is 
Hoinfht 08 a result of a .seizure of land I 


by the sheriff under an oxecMitiiin under 
a dlst.rict ot. Judj^inont. — Kaumkkh' 
MiJTITAP ll.UIi lNHUU.V\(Ufi Co. V. 
Fosticu. 3 I), li. It. 74(5 ; ( 102.51 

2 W. W. It. .MT) ; 10 Susk. L. Jl. 5H7.— 
CAN. 

•1. set n.'iule hill, of sale its fraud on 
ereiiUors.] ~ \u an iiOerpicailcr issue 
tht) distric-l. <‘t. ha.s jurisdlcl.iou to set 
ashlo a blit of saio, on tho rCroiittd that 
it Is a fraud on (’.r^alitors, as bolnyr relief 
ancillary to a matter fal'iiiMT within the 
jm-isdiclion of the cl. umlcr District 
Courts Act, It. S. .'8., 1020 (c. 40), s. 27. 
— K.vox r. Sir.uv, (1027) 3 D. L. It. 
11H.5; 11027) 2 VV. VV. It. 404 ; 21 

Sask. L. It. .503 ; 8 C. B. It 331.— CAN. 
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Vol XXX. Oases 9a-141a. 


INTOXICATING LIQUORS. 


Part I. — Definitions. 

9a. Addition of quinine.] — Whether the licence, depends on the proportion of the 

addition of quinine to wine makes the mixture. — S harp v, Sparkes (1926), 70 Sol. 

mixture ce^ to be a wine within Licensing Jo. 1069, D. 0. 

(Consolidation) Act, 1910 (c. 24), so as to 12. Add, Annotation : — Refd. Lorden v. Brooke- 
exempt the seller from holding a justice’s Hitching, [1927] 2 K. B. 237. 


Part III. — Application for Licenses. 

49. Add. Annotation: — As to (2) Gonsd. R. v. Ex p. Holt Brevviory Co., Ltd., No. 366a, 

Southampton County Confirming Committee, post. 

Ex p, Slade, [1929] 1 K. B. 263. 

55a. Whether co-extenslve with parish.] — 92. Ad^i. Annotation : — Refd. Thomas v. Newing- 

R. V. Smethwick Confirming Authority, ton IJcenaing JJ. (1920), 136 L. T. 038. 


Part IV. — Grant of Licenses. 


140. Add. Annotation : — Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 

141. Add, Annotation : — Refd. Thomas r . Newing- 
ton liicensing JJ. (1926), 130 L. T. 638. 

141a. Pending hearing of summons 

against applicant.] — Applts., the licensee the 1 
owners of a public-house, applied to the I 


licensing justiccB on Mur. 1 for a renewal of 
the licence, which was due to expire on 
ApV. 4. The justices, on the ground that 
summonses were ponding against the licensee 
for supplying during non peimitted hours 
intoxicating liquor foi’ consumption on the 
premises, adjourned the consideration of the 
application to the next transfer sessions to 


1 I. ** SpirUs** — Include rum — In- 
land Revenue Act^ R, S, C., 1906 (c. 51 ). 

B. 185.1 — Re R. V. McKenzie (1926), 
45 Can. Orim. Oaa. 144; 58 N. S. li. 
313.— <IAN. 

• i. “ Liquor.’*] — The word “ liquor " 
Id Liquor Act, 1925, 1924-25, c. 53, 
inoludeB beer ’* iinleRB the context 
otherwise requires. — R. v. Cruit, fl924] 
4D.L. R. 581; [19241 2 W. W. K. 377 ; 
50 Can. Grim. Cae. 143 ; 22 Bask. L. R. 
525.->OAN. 

• ii. Beer ** — Coupled with “ fluid 
oapable of producing intoxication .”] — 
liquor Act, 1912 (N. S. W.), s. 3, 
dennes ** liquor as meauibg 6c 
inoludlnsr wine, spirits, beer, porter, 
stout, ale, clde^ perry or any spirituous 
or fermented fluid whatever, capable 
of producing intoxication’' Held: the 
words ** wme, spirits, beer, porter, 
stout, ale, older, perry” must be 
construed acoordinsr to their ordinary 
popular meaning, the words ** oapable 
of producing Intoxloation ” In the defini- 
tion qualiir only the words ” any 
spirituous or fennented fluid what- 
ever.” — RtTBSEU. V. Gale (1928), 40 

C. L. R. 587 ; 45 K. 8. W. W. N. 120.— 
AU8. 

sa. ” Residence ” — Temperance Aid 
(Man.1, 1924 (e. my^Liguor Control 
Act {Mem.), 1924 (e. m),]— R. v. 
Hubin, (19961 4 D. L. R. 863 : [1926] 
2 W. W. K. 768 ; 46 Oaji. Cxlm. Cas. 
908 : 36 Man. L. R. 11.— CAM. 

sb. — Amendment 0 / 

loiter Aet bu 1996 86), «. 1.}— R. v. 

LMrtim, (19861 3 W. W. R. 550 ; 46 
Oan. Ofim. Oas. 348 " 


36 Man. L. R. 


95.~CAN. 

■0. — — — — ■■ ■ — — — -R, V, 

Rtall (Msn.). [19271 1 W. W. R. 636 ; 
48 Can. Crlra. Cas. 360.— CAN. 

sd. .] - R. v. 

Drashcovioh (Man.). 119271 3 

W, W. R. 40 ; 48 Can. Crlm. Cas. 401. 
—CAN. 

S6. .1—R. V. WIUTIC (1928). 49 

Can, Crlm. 254. — CAN. 

k I. — — .1 — Haberlack V. Burr. 
[1926] 1 D. L. R. 252 ; [1926] 1 

W. W. R. 120 ; 45 Can. Crlm. Cas. 
58 ; 20 Sask. L. K. 293.— OAN. 

k ii. .] — R, (Johnston) V. Brsi- 

KTEWioz (^k.), [1926] 4 D. L. R. 
715 ; [192«J 2 W. W. li. 769 ; 40 
Can. Crlm, Cas. 146.— CAN. 

k ill. .1— R. p. Clare (Sask.) 

(1926), 45 Cna. Crtm. Cas. 265 ; [1926] 

2 W. W. R. 373.— CAN. 

k iv. ,] — II. V. Rottbrman 

(Out.) (1926), 47 Oan. Crlm. Cae. 44.— 
CAN. 

k V. Manitoba Temperance Actt 

C. A.. 1924 (c. 118).1:^R, (Eddie) v. 
Grosnev, (1927J 1 D. L. R. 1001 ; 
[19271 1 W. W. R. 295 ; 47 Can. Grim. 
257 : 36 Man. L. R. 249.— OAN. 

k vl, .1 — ^R. V. Dioerness 

(Sask.), [1927L8 W. W. R. 689; 49 
Can* Crinou Oak 186.— CAN. 

•f. Effect of keeping lodgere .] — 

The aooused, who was charged with 
having liquor in a place other than the 
reddenoe in which she resided, lived 
in a bouse In which she had five lodgers, : 
one of whom was her daughter, 3c I 
another the latter’s husband, who came ; 
there only twice a month. The 


daughter & Mon-in-law usually had their 
meals with the accusorl In the kitchen. 
The other throe were not boanlors. 
The liquor la (lucHtion was a ease of 
beer which was found on the stair- 
way leading from the kltohoTi to the 
bfisemerit. The magistrate dismiHscHl 
the charge & the Crown appealed, 
cunt/cndlng that the keeping of said 
lodgers 3c I>oardor8 had destroyed the 
character of the promisoH as n “ private 
dwellIng'houHe : — Held: the appeal 
should be dismissed. — H. v, Macri.in, 
11928 J 4 D. L. R. 717; [1928] 2 
W. W. R. 468 : 50 Can. (Mm. (Jas. 171 ; 
.17 Man. L. R. 405.- CAN. 

Bg. ” Occupant . v. DikI’scui 

(1928), 49 Can. Crlm. Cas. 220.— CAN. 

•h. ” Oueat .**] — A non-paying guest 
of a hotelkeeper may be a bona fide 

e iest within Liquor Act, 192.'>. — R. v. 

ENDEIWON (8ask.), [1926] 2 W. W. R. 
430 ; 45 Can. Grim. Oas. 373.— CAN. 

PART IV, SECT. 2, 8UB*SE0T. 2. 


tweneing conn, j — a licensing ct., con- 
stituted under Liquor Acts, 1912 to 
1926, has no Jurisdiction to adjourn 
an appln. for a provisional certificate 
for a lioensed victualler’s license which 
does not comply with sect. 27 (a) 3c (6) 
of the Acts, or otherwise to deal with 
such an appln. than by dismissing it. 


conditions as to notices, at an adjourned 
sitting. — R. P. KNTVBm. Ez p. Wrbbr 
(I9m 22 Q. J. P. R. 138.— AUi, 
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be held on Apr. 12. On Mar. 4 the licensee 
wall convicted on the summonses, So on 
Apr. 12 the licensing justices refused the 
renewal : — Held : the adjournment did not 
amount to a refusal of the renewal. — T homas 
V. Newington Licensing JJ. (1926), 186 
L. T. 638; 43 T. L. B. 181; svb nom. 
Thomas v. Newington Licensing JJ., 
Meux’s Biiewehy Co., Ltd. v. Newington 
Licensing JJ., 91 J. P. 37 ; 26 L. G. B. 109. 

149. Add. Anvoiaiion : — ^Apld. Frome United 
Breweries Co. v, Bath JJ., [1926] A. 0. 686. 

158. Add, Annotaiions : — Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602 ; B. v, Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 

202a. Applicant’s willingness to contribute to com- 
pensation fund.] — ^A question arose which of 
two adjacent licensed houses should be 
granted a renewal of its licence, & which 
should bo suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, & the owners 
of one of the houses offered to pay £1,260 
to the compensation fund if the alterations 
were sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, So decided to 
renew the licence of the house whose owners 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made th better of the two. 
They then, as licensing justices, approved 
the alterations to that house : — Held : (1) in 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into 
account, & as this must necessarily have 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the spirit of the Licensing 
Acts, though it might be within the letter 
of them, that the powers of the compensation 
autliority should be delegated to the licensing 
committee so that the two bodies wore 
identical, it being clearly intended that they 
should be separate & independent bodies. — 
B. V. Sheffield JJ., Fx p, Bawson (T.) & ( 
Co., Ltd. (1927), 138 L. T. 234; 91 J. P. 193; 
44 T. L. B. 43 ; 26 L. G. B. 636, D. C. 

204. Add. Annotation : — Consd. K. v, London 
( 'ounty Council, Ex p, Entei-tainments I*ro- 
ioction Assocn., Ltd., [1931] 2 K. B. 216. 

206. Add, Annotation : — Refd. Short v. Poole 
Oorpn., [1926] Ch. 66. 

233. Add, Annotation : — Refd. Stoke - on - Trent 
Revenue Officer v, Stoko-on-Ti'ent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 660. 

234. Add, AnnoicUion : — Refd. B. r. Holbom 
licensing JJ., Ex p, Stratford Catering Co. 
<1920), 90 J. P. 159. 


267. Add, Annotationa : — As to (1) Consd. R. v, 
Southampton County Oonflrming Committee, 
Ex p, Slade, [1929] 1 K. B. 263. Refd. R. 
t;. Sheffield JJ., Ex p. Bawson (1927), 91 
J. P. 193. 

268. Add, Annotation : — Expld. B. v, Southampton 
County Confirming Committee, Ex p, Slade, 
[1929] 1 K. B. 263. 

292a. .] — Though licensing justices have no 

jurisdiction to make the gprant of an ordin^y 
removal of a licence subject to any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the sole 
ground that it would confer a great pecuniary 
gain upon appet., & that he ought to apply 
for a new licence & pay monopoly value. — 
R. V, Southampton County Confirming 
Committee, Ex p, Slade, [1929] 1 K. B. 
263 ; 98 L. J. K. B. 62 ; 140 L. T. 167 ; 93 

J. P. 37 ; 45 T. L. B. 72 ; 72 Sol. Jo. 873, 
O. A. 

293a. Grounds for refusal of removal — Great 
pecuniary gain conferred on applicant.] — 

K. V, Southampton County Confirming 
Committee, Ex p, Slade, No. 292a, ante. 

299. Add, Annotation : — Apld. R. v. Holbom 
licensing JJ., Ex p. Stratford Catering Oo. 
(1926), 90 J. P. 159. 

290a. Security of tenure.] — On an 

application for the transfer of a license the 
licensing justices may consider the security 
of tenure given to the proposed licensee as 
a matter affecting his “ fitness or propriety.” 
They may also adopt a certain standard 
length of notice as generally desirable, & if 
they do so, it is convenient that they should 
make it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately. — R. v. Holborn Licensing 
JJ., Ex p, Stoatford Catering Co., Ltd. 
(1026), ]36 L. T. 278; 90 J. P. 169; 42 
T. L. B. 778 ; 24 L. G. B. 509, D. 0. 

328. Add, Annotations : — Refd. B. v, Sheffield JJ., 
Ex p, Bawson (1927), 91 J. P. 193 ; R. v. 
lx>ndon County Council, Ex p. Entertain- 
ments Protection Assocn., Ltd., [1931] 2 
K. B. 215. 

339. Add, Annoiaiion : — As to (2) Folld. B. v, 
Sheffield JJ., Ex p, Bawson (1927), 91 J. P, 
393. 

340a. All relevant matters — Means of access 

to premises.] — Appets. desired to alter 
licensed premises in a manner requiring the 
consent of the licensii^ justices. The 
justices refused to sanction the proposed 
alterations, unless appets. bricked up a door 
which was in the yard behind the premises. 
So which gave access to a site on which a public 
market place was being erected : — Held : 
the words of Licensing (Consolidation) Act, 
1910 (c. 24), 8. 71, which were descriptive 
of the alterations requiring the justices’ 


FART IV. SECT. 2, SUB-SECT. 6.— • 
A. (b) 11. 

•. Where old lice»u:e has been forfeited 
or “ oftuTwise ceased to exist ** — Cessa- 
tion due to no-licenee uofe.H-Seot. 80 (1) 
of Now Zealand Lloenstng Act, 1910, 
as amended in 1920, provided that no 
new publican's Uoenoe should bo 
irtanted In any Uoenaing distriot except 
when a licence had been forfeited or 


liad “ othonvlso ceased to exist *' : — 
HeM , the words ** otherwise oeased to 
exist did not apply to a ceasing to 
exist owing to a no-lioenoe vote, & 
therefore an application by a publican 
for a lioenoe m an area which since 
1903 had been a no-lioenoe area by 
vote could not be heard. — S oaubb a. 
Young, [1931] A. C. 085; 100 L. J. 
P. C..164 ; 145 L. T. 316. P. C.— NJ6. 


PART IV. SECT. 2, SUB-SECT. 7.— 
D. (a). 


tk. After destruction of premises — 
Hemoval to 'other premises — Excise 
Licences Act, 1826 (c. 81), s, 11.}— The 
above sect, does not contemplate the 
grant of a new licenoe, the existing 
Uoenoe being altered by the substitu- 
tion therein of the new premises for ^ 
destroyed premises. — A.-Q. (Maokbn) 
V, Cavan, [1928) I. H. 98.- IR. 
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consent, did not limit the justices to con- 
sideration of those named matters ; Sl it was 
their duty to consider all relevant matters, 
of which the means of access to the premises 
might be one. — R. v. Watpord Licensing 
JJ., Ex p. Trust Houses, Lm>., [1920] 
1 K. B. 313 ; 98 L. J. K. B. 198 ; 140 L. T. 


360 ; 93 J. P. 41 ; 46 T. L. R. 89 ; 72 Sol. Jo. 
826 ; 27 L. G. R. 8. D. O. 

842. Add. Annotation: — Held. R. v. Watford 
Licensing JJ., Ex p. Trust Houses, [1929] 
1 K. B. 313. 

855. Add. Annotation : — FoUd. R. v. Leicester JJ., 
Exp. Allbrighton, [1927] 1 K. B. 567. 


Part V. — Confirmation of Justices’ Licenses. 


866. Add, Annotation: — Aa to (2) Dbtd. R. v. 
Smethwick Confirming Authority, Ex p. 
Holt BrewerrCo., Ltd. (1929), 98 L. J. K. B. 
678. 

866a. .1 — (1) A confirming authority 

has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
ordinary removal of a justices* license for the 
sale of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 15, 26, 33, although no objection was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held : the word “ place *’ in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 16 (1) (6), 
^d not of necessity denote a leaser area or 
unit than the word “ parish.’* — R. v. Smeth- 
wick Confirming Authority, Ex p. Holt 
Brewery Co. (1929), 98 L. J. K. B. 678 ; 
141 L. T. 686 ; 93 J. P. 233 ; 46 T. L. R. 
630 ; 27 L. G. R. 544, D, C. 

868a. Objection to condition by licensing 

Justices — Duty to consider objection — In 
presence of parties.] — An application was 
made to licensing justices for a new lic*-;uHe to 
premises at S, The application was opposed, 
but the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it was decioed to confirm 


the grant subject only to the first condition. 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule niai for certiorari to 
quasii the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license : — Held : ( I ) as soon as the con- 

firming authority had ascertained the views 
of the licensing justices it was tliolr duty to 
sit judicially in tlio presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should bo accoptiid. As this had not been 
done, the order made by the confirming 
authority was a nullity Sc the matter must 
go back to them to ln‘ar & determine it in the 
presence of the parties interested.; (2) the 
meeting of the confinning authority ought 
to be constituted of the same members as 
wei*e present at the original meeting. — R. v. 
Huntingdon Confirming Authority, [1929] 
1 K. B. 698 ; swh nom. Ckorgb Sc Btamford 
Hotels, Ltd. v. Hitntingdon Confiuming 
Authority, 98 L. J. K. B. 331 ; 141 L. T. 
76 ; 46 T. L. K. 260 ; 73 Sol. Jo. 173 ; 27 
L. G. R. 319 ; aub nom. R. v. Huntingdon 
Confirming AuTHom^ry, Ex p. George Sc 
Stamford Hotels, Jvid., 93 J. P. 81, O. A. 

308 b, Constitution of meeting.] 

— R. V. Huntingdon Confirming Authority, 
No. 368a, ante. 

369. Add. Annotation : —Apld, R. v. Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


Part VII. — Compensation. 


881. For the existing paragraph substitute the | 
following paragraph : — 

Instructing solicitor to 

oppose.] — On an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), 8. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
Sc oppose the renewal on their behalf. The 
solr. duly appeared Sc opposed, & the com- 
pensation authority refused the renewad, 
subject to payment of compensation. Three 
of the justmeis who sat & voted as members 
of the compensation authority had been 


parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf ; — Held : the three justices were 
disqualified from sitting on the comjiensation 
tHbunal on the ground of bias, Sc the decision 
of the tribunal must be set aside. — Fromb 
XJnited Breweries Co. v. Bath JJ., [1920] 
A. C. 686 ; 95 L. J. K. B. 730 ; 136 L. T. 
482 ; 90 J. P. 121 ; 42 T. L. R. 571 ; 24 
L. G. R. 261, H. L. ; revag, 8- C. eub mm.H. 


1 K. B. 685, a A. 

AnnoffUifm .—ViMtd. U. v. Leicester J.T.. Ex /a All brlB:hton, 
119271 1 K. B. 607. 


381a. '•] — 'The mere fact that a 

licensing justice has originated an objection 
to the renewal of a licence, which, conse- 


PART IV. 6BCT. 2, SUB-SECT. 10. 
■L Power to deal wUh caste — On 
rtferenee o/ peHHon far {itffutrt/.] — A 


sensing ct. ha» no jurisdlctton to d^l 
itb costs on a referonce to It of a 
»titloD for inquiry under Liquor 


(Amendment) Act, 1919, s. 6.;;;-®* P. 
SooTHON. He aoMsaviuJi (1927), 28 
9. R. N. S. W. 186.— AU8, 
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quently, is referred by him tc, otber justices 
to the oompensatioii authority, does not 
d^ualify huh by reason ol interest from 
sitting &; adjudicating, as a member of that 
authority, upon the matter of that licence. — 
B. V. Leiiobstbr JJ., Ex p. Aui^biobtok. 
[1927] 1 K. B, 657 ; 90 L. J. K. B. 310 ; 130 
L. T. 035 ; 91 J. P. 31 ; 43 T. L. B. 183 ; 
26 L. G. B. 149, D. 0. 


881b. Delegation of powers to licensing justices— 
Improper.] — B. e. BHam E L P JJ., Ex p, 
Bawsok (T.) So Oo., I/td., No. 202a, ante. 

394. Add. Annotation FoUd. B. v. Sheffield JJ., 
Ex p. Bawaon (1927), 91 J. P. 193. 

416. Add. Annotation : — Apld. B. v. Customs & 
Excise Gomrs., [1928] A. 0. 402. 


Part VIII. — Decisions 

466. After this case add : — 

C. Other Cases. 

455a. Withdrawal of certlflcate for extension.] — 

There is no appeal to quarter sessions from 
the licensing justices* withdrawal of the 
certificate previously granted by them under 
Licensing Act, 1921 (c. 42), s. 3, for an 
extension of the permitted hours in the 
evening. — B. v. London County Justices, 
Ex p. Metropolitan Police Comb. (1931), 
100 L. J. K. B. 676 ; 146 L. T. 041 ; 96 J. P. 
204 ; 47 T. L. B. 019 ; 29 L. G. B. 634, 
D. C. ; €iffd, 8ub nom. Re Ooletta (1931), 48 
T.L. K. nS.C.A. 

468. Add. Annotation : — QeneraZly, Refd. B. v, 
I^eioester JJ., Ex p. Allbrighton, [1927] 1 
I K. B. 657. 


of Licensing Justices. 

548. Add. Annotation : — ^Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

548. Add. Annotation : — Refd. B. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 667. 

553a. On appeal from licensing Justices.] — 

Where, under Licensing (Consofidation) Act, 
1910 (c. 24), 8. 29 (1), there is an appeal to 
quarter sessions againk; the refusal of ucens^ 
justices to grant a renewal, transfer or special 
removal of a justices* licence, the jud^ent 
of quarter sessions, by sect. 29 (5), is final, 
& no appeal from it lies to the High Ct. by 
way of case stated. — ^Piper v. St. Maryle- 
BONB Licensing JJ., [1028] 2 K. B. 221 ; 07 
L. J. K. B. 602 ; 139 L. T. 144 ; 92 J. P. 87 ; 
44 T. L. B. 610 ; 20 L. G. B. 308, D. C. 


Part IX. — Hours of Sale. 

676«. Add. CiUdwM [1926] 2 K. B. 619 ; 96 L. J. K. B. 1 ; 90 J. P. 166 ; 24 L. O. R. 471. 


Part X. — Occasional 

588». Application by nominee of Secretary of 

State In State management district — Whether 
Seoretary of State suooessor of Liquor Control 
Board within Licensing Act, 1921 (e. 42), 
Sobed. III., clause 9.] — P., a nominee of the 
Secretary of State, applied to justices for axi 
occasional licence under Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 04, to seU 
alcoholic liquor on the racecourse at Carlisle 
races. The justices declined juris^ction on 
the ground that the structures owned by the 


Excise Licences. 

racecourse proprietor, & marquees, pro- 
^^ded by the State management, on the race- 
course where the liquor would he sold, would 
he in the occupation of the State within the 
moaning of clause 9 of Sched. 111. to Licensing 
Act, 1921 (c. 42), & that therefore no licence 
was required : — Held : that these structures 
So marquees were not so occupied So the 
justices must hear So determine the applica- 
tion, — R. V. Cumberland Jusnessr £^x p. 
Fearnley (1030), 144 L. T. 246, D. C. 


Part XII. — Offences. 


607a. Sale of wine to which quinine added.] — 

Sharp v. Sparkbs, No. 9a, ante. 


708. Add. AnnoUUiom — Refd. Allen v. White, 
head (1929), 45 T. L. B. 056. 


PART Vlll. BBOT. 1, SUB-SECT. 1. 

• i. PrevUme infomuUion with- 

drawn.] — Ex p. Hkndeiibon, Ex p. 
Brodbk, Ex p. Stewart, Ex p, Jo* 
Go Gjw, IWSO] 1 D. L. R. 430 ; 36 
Can. Orltu. OeM. 95.— CAN. 

PART VIIL SECT. 8. SUB-SECT. 1.— B. 


aporimed-^Liemeing in- 

-Fermea Station lodgM ^ 

intpedor io applimtUm for 
A iloeneiiis Inspeotor lodged notke 
of Intention to obieot to an appln., 
for the mnt of a licensed ylotoaU^ 
liocnm, ttt on the hearing of Uie apnlL. 
stated that the oMeotton waa lodged 
M a mera formal otdcotlon, that he 
did not deelre to give or offer evldenoe 


or to address the ot., ft, after the 
Ifoense had been granted by the ot., 
tTMted the lloense as being valid In 
subsequent nrooeedings before the 
lloenauig ot. Be, subsequently, moved 
for a writ of oertiorari to quash the 
grant of the license Held .* he was 
a person aggrieved, ft competent to 
make the appln., but by his oonduot 
he had dlsqualifled hixnself from relief 
by way of eertiorari ft certiorari was 
witbhelA — R. v. Tbr LicniraiNO 
ADTBOBmr AT Dairy. Ex p. Kbixt, 
(1928J S. R. Q. 151.— a\». 

PART Vm. SECT. 8. SUB-SECT. 1.-^ 
•B. To gnash ootwieMow— mms for 
making eppHeoHon /pr.>— JRr p. 

CliowiJtT, Ex p. Ekmkxtb Btaylus 


Drug Co., 11936] 4 D. L. R. 561 ; 50 
Can. Orim. Cas. 376.— CAN. 

so. .) — R. «. BfeaiN, Ex p. 

Caron (1928), 50 Can. Orim. Can. 60.— 
CAN. 

PART XH. SECT. 1, SUB-SECT. 1.- 
A« (a). 

■p. Evidence of-^Empty boUtee found 
without Oovernment la5eUd-~R. e. 
McMillan (1937), 49 Can. Cnm. Cas. 
350.— CAN. 

SQ. Purdum of more hoar tikm 

income fuetifled^Pereone found on 
premises wUh empty glae e ee St bogles.]— 


Y(A.XXX.—hkUadM^ CaM 719-788a. 


716. Add. AnntdaHon : — Expld. Allen v. White- 
liead (1929), 45 T. L. B. 655. 

716m. ,] — The proprietor of a 

refreshment-house, reap., was charged with 
harbouring prostitutes, contrary to Metro- 
politan Police Act, 1839 (c. 47), s. 44. It was 
proved that, though resp. received the profits 
of the business, he did not manage it. but 
left it in charge of a manager, to whom he 
had riven express instructions not to allow 
prosututes to assemble on the premises. 
Besp. only visited the premises once or twice 
a week, A there was no evidence that any 


offence had been committed in his presence 
or with his knowledge : — Held : having 
delegated all his authority to the mani^r 
dt b^ome a mere absentee, he was responsible 
for the acts of the manager, A was liable 
to conviction. — A llbn v. Whitehead, [1030j 
1 K. B. 2U ; 99 L. J. K. B. 146 ; 142 L. T. 
141 ; 45 T. L. B. 655 ; 94 J. P. 17 ; 27 L. G. B. 
652 ; 29 Oox, O. C. 8, D. C. 

733a. Sale by unauthorised servant.] — 

boy of sixteen, employed by the holder of an 
off-licence solely as an errand boy, supplied 
bottles of whisky to a customer in his 


— R. V. Patrnaudr (1928). 49 Can. 
Crim. Ces. 384.— CAN. 


It. One baUU oj gin found in 

ehed-^No evidence of ownerehip.y—R. 
t>. Lrb (1928). 49 Can. Crim. Cas. 346.— 
GAN. 


•V. Conviction for sale to persona 
unknown — Amendment o/.l— Y odno 
ALLCHUB on, (1937) S. A. a It. 183. — 

AUS. 

•w. More liguor on premieea than 
reasonably reguired for use of resi- 
dents— ^Evidence of unUxwful sale .] — 
Proof of the fact of thei-e being on the 

R remlsea of an nnlioenscnl person more 
qnor than Is reaeonabiy required for 
the use of the persons residing therein 
is, by Lloenslni: Act. lUl.'), s. 237, to 
be deemed primA facie evidence both 
of an unlawful sale of liquor 8c that that 
sale was made by the person whose 
premises they are, whether independent 
evidence of a sale given or not. — 
Scales v. Charleston, [19201 V. L. R. 
184 ; [1929] Argus L. R. 167.— AUS. 


PART Xll. SECT. 1. SUB-SECT. l.~ 
A. (s) U. 

68ft il. Two offences not exactly 

of same kind .] — Under Liquor Act, 
192ft, 1924-2ft, o. ftS. a person con- 
victed for any one of the acta which 
sect. 78 declares to be offences 8c who 
is snbseqnently convicted for another 
of snob acts is railty of a second offence 
even though the two offences were not 
exactly of the same kind. — R. v. 
Pollard, (1928) 4 D. L. R. 623 ; [1928] 
3 W. W. R. 78 ; 60 Con. Crim. Cas. 167. 
—CAN. 

0 (p. 82) i. .] — Ex 2 L 

0»Hearn (N. S.) (1928), 61 Can. Crim. 
Cas. 23.— CAN. 

e (p. 82) il. .]— R. V. 

Hoshem (N. S.) (1928), 61 Can. Crim. 
Cob. 26.— can. 


PART XII. SECT. 1, SUB-SECT. 3.~A. 

6ftft U. .]— Where a 

few minutes to olostug-time on a busy 
evening a drunken man entered a bar, 
where there Were from ftftv to seventy 
people, & the barman told him to get 
out, &, the man having turned towards 
the door, the barman, thintaing be had 
left the premises, took no further 
effective steps to see that he had done 
so, 8c a few minutes later the police 
found the man standing at another 
part of the bar-oounter: — Held: to 
constitute the offence of ** permitting ’* 
drunkenness on licensed premises there 
must be evidence that the licensee, 
or his servants or agents, consented to, 
or consciously allowed, the drunken 
man to remain on the premises, Sc a 
** pennission ** In this smise had not 
boon established. — MoPablaxd v. 
Spabes, [19361 N. Z. L. B. 689.— N.Z. 


PART XII. SECT. 1, SUB-SECT. 8.— B. 

egg 11^ Comviaird 

edwroiny Uoensee personallv.\—\a a 
pro s ecu tion imder a complaint wtJcb 
ohaTged an hotel-keeper that ** you 
did imppty ** liquor to a person In a 
stats of mtoxioatlon, Jt was proved 
that the liquor had not been supplied 
by accused, but by his son Sc assistant 


in the accused’s absence. The accused 
was convicted of the offence chaiged : — 
Held : the complaint was not looking 
in specifleation, in respect that, In a 
prosecution under Licensing Acts, it 
was unnecesaary to state the name of 
the person through whom the offence 
had been oomnuttod, unless special 
circumstances required such a state- 
ment in fairness to accused dismissed. — 
Hall o. Bkoo, [1028] S. C. (J.) 29.— 
SOOT. 


728 ix. .) — A resident 

In a licensed hotel was visited by three 
friends, who were non-residents. After 
the uerraittod hours for the sale or 
supply of liquor, he ordered 8c paid for 
three rounds of drinks, which were 
consumed by himself 8c his guests : — 
Held : the hotelkeeper had supplied the 
liquor to the resldont’s guests, 8c had 
been guilty of a coutravention of 
Licensing Act. 1921 (o. 42), s. 4 (a). — 
M’Bain V. Mitchell, 119271 S. ( 3 . (J.) 
57.— SCOT. 


PART XII. SECT. 1, SUB-SECT. 6.-B. 

sx. Ontut on Crown — To prove 
importaiion.] — Deft, was arrested. In- 
dicted Sc tried & convicted for harbour- 
ing a quantity of dutiable goods, 
to wit, spirituous liquors unlawfully 
imported Into Canada, of the value of 
over 6200, whereon the duties lawfully 
payable had not been paid, In viola- 
tion of Customs Act, Dontinion Acts. 

1907, o. 11. On the trial the evidence 
showed that the liquor in question was 
found in an automobile owned 8c driven 
by deft.. Sc some evidence was offered 
by the Oown indicating unlawful 
importation. The trial Judge in- 
structed the Jury that the buraen of 
pixK>f oi !a>vful Importation 8c payment 
of duty wxi? upon deft.. 8k the Crown 
was only b<i..kr*u to establish liarbouriug 
^vlthout lawful ''K'juso : — Held : under 

t the Instructions ghon to them the jury 
j would be likely tc. plaoe the whole 
i burden upon accused, whereas, under 
( the wording of the statute, the necessity 
of proof by the Crown of importation 
was Implied, Sc, consequently, there 
should, be a uew trial. — R. v. Shkli.- 
MAN, (19281 I D. L. H 057 ; sud nom. 
R. V. ScilEJAMAN. 69 N. S. R. 635,— 
CAN. 

PART XII. SECT. 1. SUB-SECT. 6.— 

I A. (a). 

! sy. Minor supplied with liqwyr — 
j Evidence necessary to prove — Maoia- 
irate deciding frtnn appearance of miwtr . ) 
— H. V. WuriTAf. (1928), 50 Can. Orlm. 

! Cas. 343.— CAN. 

I PART XII. SECT. 3, SUB-SECT. t. 

I si. Aiding persons to commit offence 
I of being found unlawfully on premises 
; after closing hours .] — whore persons 
; are found unlawfully on licensed 
I promlHCs after closing hours, even 
I though the lioeusee was not a consenting 
r>arty to their original entry, 8c after 
I (bolr entry pressed them to depart, 
i but showed loosenetf 8c lack of onntrol 
; not desirable in a' licensee, 8k did not 
; turn such persons out of the promises, 
< the lioonsee is guilty of aiding 8k aaslst- 
I ing such persons to commit the offence 
’ of being found unlawfully on lioensed 
I premises alter closing hours. — A rm- 
btrong V. Krlleher. [19251 N. Z. 
; L. U. 422.— N.Z, 

I PART XII. SECT. 8, SUB-SECT. 2.— A. 

727 Vi. .j — Liquor supplied 

i on licensed premises, by way of gift, 
by the wile of the iioeniiee to her gnests. 
at a time when snob persons were not 
lawfully entitled to be supplied i — 
Held : an offence under Licensing Act, 

1908, s. 205 (e).— W atbiwoh v. Low, 
(19261 N. Z. L. R. 751.— N.Z. 


e 1. — — . ] — A licensee of a botol, 

who was seated on a form outside 
the hotel, was askeil to supply liquor 
to au luiexceptod person. He wont 
inside the hotel, came out 8c handed 
the liquor to the person, who paid him. 
There was a light In a room in the hotel 
dosorlbod hy witnesses as tlio saloon 
bar : — Held . an offence had bt»en 
cotnmltted against Licunsing Act, 
1917, 8. 185, 8c the ct. woiild take 
Judicial notice of the fact that liquor 
was kept In a saloon bar, — Allohurou 
V. IIBALKY. il927) 8. A. 8. U. 370.— 
AUS. 

e ii, - “ (UfstoHUT hrittf/itty empty 
botik —Tiottlr filkd <i.* delivered at 
c\isionfU‘.r's house . ) ■ A cnsLonei* (uitei*od 
a licensed gi’ocM'r’s shop outwith per- 
mitted hours 86 aslcod for a half-bottle 
of wine, handing the grocer an empty 
bottle & the sum of lOd. The grocer 
put (he wine In the boi.tle 8r. handed It 
to a message bov in bis employment 
with dlreotious to deliver it at the 
euHtoiner’s liouHe. In fact the cus- 
tomer took It frmu the boy a few yards 
from the shop : the traiis- 
octlon was a go in pie toil sale of intoxi- 
cating liquor in Qoutravontloii of 
idoenslng Act, 1921, s. 4 (a), 8c sixit. 
.5 (6) was inapplle^ible in n^spect that 
it uriplied only to trunsaotlons whioli 
do not unioiint to a coiupleUMl sale. — 
Valkntjnk. V. Bull, 119301 8 . 0 . (J-) 
.-'/I. SCOT, 

788a i. Sale try servant .] — Where 

a servant supplies Ids own guests with 
liquor after closing hours without the 
knowledge of the licensee, the latter 
cannot l)e convicted of unlawfully 
allowing liquor to be eonsnmed on his 
promises. — 0’C3onnbi.l v. Olaitsbn, 
BURKE V. Clausen, (19281 N. Z. L. R. 
227.— N.Z. 

sm. Proof that person making illegal 
sales licensee.’ a agent — Takings from 
legal dt? illegal sales placed in same cash 
reaiker.]—ii. v. Richardson (Bosk.) 
(1926), 45 Can. Olm. Cas. 142.— CAN. 

sn. Proclamation prohibiting sale 
during specified hours of named day — 
ValidUv of.\ — Held: the imwer con- 
ferrod upon the Governor in Council 
by Liquor Act, 1912 (N. S. W.), 
8. 67 (1) (6), was a power to name a 
day during tlto whole of which licensed 
pi’cmises snail not bo open for the sale 
of liquor 8c no power was given to direct 
tliat, during speeine<l hours of a named 
day, license premises should not l>e 
oi»on for the sale of liquor. — Dklanby 
V. Gant (1927), 40 O. L. R. 174.— AUS. 

so. Pye-law prohibiting sale on New 
Tear*s day— Sale to bond fide iraueUer, 1 
— A county licensing ct. Issned a bye- 
law that all lioensed premises within 
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employer’s absence, at a time when the 
premises were not open for business, & out- 
side the permitted hours. He had never at 
any time been authorised to sell to or supply 
customers : — Held : he was not a servant 
or agent of the employer within Licensing 
Act, 1921 (c. 42), s. 4 (a), so as to make the 
employer liable under that sect, for supplying 
intoxicati^ liquor otherwise than during 
the pehnitted hours. — Adams v, Oamfoni, 
[1929] 1 K. B. 95 ; 98 L. J. K. B. 40 ; 139 
L. T. 608 ; 92 J. P. 186 ; 44 T. L. R. 822 ; 
28 Cox, C. 0. 538 ; 26 L. G. R. 642, D. O. 

760. Add, Annoiaiion : — Consd. Evans v, Fletcher 
(1926), 135 L. T, 153. 

761.. Add. Annoiaiion: — Refd. Evans v, Fletcher 
(1926), 135 L. T. 153. 

762. Add, Annotation : — ^Folld. Evans r. Fletcher 
(1926), 136 L. T. 163. 

766a. During non«permltted hours.]— 

Reap., the licensee of a public-house, was 
found drunk in the kitchen of the premises at 
10.30 p.m. during non-permitted hours, the 
front door being wide open at the time, & he 
was summoned for bemg found drunk on 


licensed premises under Licensing Act, 1872 
(c. 94), 8. 12. The justices dismissed the 
summons on the ground that the time at 
which resp. was found drunk was after the 
hours when the sale of intoxicating liquor waa 
permitted : — Held : since at the time in 
question the premises were open ds there 
was nothing to prevent the sale of food & 
non-intoxicating liquor at that time, the 
justices ought to have convicted resp. — 
Evans v. Pitcher (1926), 135 L. T. 163 ; 
90 J. P. 167 ; 42 T. L. R. 507 ; 24 L. G. R. 
424 ; 28 Cox, 0. 0. 231, D. C. 

767. Add, Annotation : — Generally y Refd. Evans v, 
Fletcher (1926), 136 L. T. 153. 

764a. ‘‘ Drunk — Question of faet.] — Whether 
accused is ** drunk ” within Criminal Justice 
Act, 1925 (c. 86), s. 40 (1), is a question for 
the jury. — R. v, Prbsdee (1927), 20 Cr. App. 
Rep. 95, C. C. A. 

764b. Severity of sentence — Wanton driving — By 
person “under influence of drink.'*] — R. v, 
Burdon (1927), 20 Or. App. Rep. 80, C. C. A. 

788. To the cross-references following this case add 

“ ^ Sale or supply in prohibited hours.] — 

See No. 733a, ante. 


the district, including inua & hotela, 
except as regarded travellers & lodgers 
therein, should be closed wholly on 
New Year’s day, &, when New Year’s 
day fell on a Sunday, then on Monday, 
Jan. 2; — Held: under this byo-h w 
a Monday falling on Jan. 2 most oe 
treated an a Sunday, &, accordingly, 
an hotel-keeper who had supplied a 
customer on such a Monday, outwltb 
the permitted week-day hours, had not 
infringed his certificate where the 
oustomor was a bmid fide traveller 
who could lawfully have been supplied 
on Sunday. — Hkndkkson v. Ross, 
11928] S. C. (J.) 74.-^OOT. 

PART XII. SECT. 3, SUB-SECT. 2.— B. 

■p. lAgM in fwxr.] — F ranck v. 
Humphreys, 11920] S. A. S. R. 214.— 

AUS. 

•q, (■vjsioniars leaving premises during 
prohibited hottrs — Carrgittg hotiles .] — A 
IlccnHCo was convicted upon an informa- 
tion alleging that a dinposal of liquor 
unlawfully took place on Ids licensed 
preinlHes during prohibiUni hours. 
The evidence for the prosecution was 
that during prohibited hours two men 
were stHjn coming out of deft.’s licensed 
preinlsoH, & that one of them was 
carrying six l»ottIcs of binsr, & the other 
tour bottles. No evidence was called 
by deft., who was convicted : — JleUl : 
no infereiu’c could be drawn from the 
evldcnee befow- the ct. that the beer 
in question was dispoHod of after closing 
time rather than before ; the liquor 
was presumed to have been la>^’fully 
acquired until the contrary was shown, 
& tlio conviction should be quashed. — 
Waijsh V. f 19281 V. L. R. 

186 ; 11028] Argus L. R. 67.- AUS. 

PART XII. SECT. 8, SUB-SECT. 8. 

•r. Whed amnints to permitting .} — A 
person ” permits ” the unlawful con- 
sumption of liquor on his licensed 
premises if this takes place with his 
knowledge or connivance or by his 
failure to as© due diligence to prevent 
it. — JoiXY i>. ViRQO, 110271 S. A. S. R. 
188.— AUS. 

PART XII. SECT. 4, SUB-SECT. 1.— 
B. (a). 

•t. What eonstitutea offence.} — The 
mere fact of bel^ drunk in a public 
place Is not an oftkioe under Criminal 
Code, 8. 238 (/). It is the creating 
of a disturbance which is aimed at by 
that pwivlalon. — R. v. Osjorai, [1927] 


3 D. L. R. 1018 ; [19273 2 W. W. R. 
703 ; 49 Can. Orlm. Cas. 1 ; 22 Alta. 
L. R. 582.— CAN. 


PART XII. SECT. 4. SUB-SECT. 1.— 
B. (b). 

764a I. ” Jntoxicaied ” — What 
amounts to.} — In order to be guilty of 
driving a motor car while intoxicated, 
the driver’s intoxication must be of 
that decree which renders his driving 
of the cor a danger to the public. — 
McRae v. McLaughlin Motor Car 
Co., Ltd. (Aita.), [1926] 1 D. L. R. 
372 ; [19261 1 W. W. li. 161.— CAN. 


PART XII. SECT. 6. 

b i. Whai must be proved. — On a 

prosecution for unlawful possession of 
a still it must be proved that Informant 
was an uflioer of tno Inland Revenue De • 
partment or woa authorised to take the 
proceedings, that accused’s arrest was 
iiudor warrant, & the liquor referred 
to in the certificate of analysis was that 
which was seised. — R. v, MoKenzik 
(M an.), 11927] 1 \V. W. R. 549 ; 45 Can. 
Crlni. Cas. 137.— CAN. 

b ii. Prior charge of hiding still 

dismissed — Autrefois acQuU.J — II. v, 
McKenzie (Man.) (1926), 45 Can. Crim. 
Cas. 380.— CAN. 

b iU. Penalty for — Jurisdiction 

of mufristrates to mitig^. fine.) — D. was 
summarily convicteil by justices & 
flued fit in respect of on offence under 
Illicit Distillation (Ireland) Act, 1831, 
s. 10. The prosecutor objected to this 
fine, on the ground that under sect. 39 
of the same Aot the justices could not 
reduce the penalty to a sum less thou 
fi6 : — Held: the Justices had juris- 
diction under Finance Act, 1923, s. 13, 
(.0 impose any penalty not exceeding 
fi500, notwitiist^ding the fact that 
llUcit DisUllation (Ireland) Act, 1831, 
s. 39, limited the power of initiation 
by prescribing a minimum penalty of 
fi6. — R, V . Armagh JJ., [19291 N. I. 
71.— IR. 

b iv. Prosecution before police 

nuMgistrate — IfUerveniion of justice of 
peace.} — A JastJee of the peace, having 
Intervened in a prosecution under 
Excise Act by assuming to adjourn 
the trial on the non-appearance of the 
poUoe magistrate before whom the 
information was laid & who had Issued 
a summons to deft, to appear before 
him, A oonviotion made on the 
adjourned date of trial bv another 
IKiliee magistrate, before wnnm deft. 


refused to plead to whose jurisdiction 
bo objected, was quashed, since said 
Introveution was in direct violation 
of sect. 1.34 of said Act. — R. v. Pyke, 
11928J 1 W. W. R. 590: 49 Can. Crim. 
C^as. 186 ; 23 Alta. L. R. 341.— CAN. 

b V. Pighi of accused to list of 

goods seized — Sufficiency of list.} — In 
order to comply with Excise Act, a. 82, 
the list of goods seised, a copy of which 
that section requires to be served on 
the party from whom they were taken, 
must include all the goods seised, & the 
preparation & service of a proper list 
IS a condition precedent to the magis- 
trate's jurisdiction. — Pc Tbsoskt, 
11928) 1 W. W. R. 433 ; 49 Can. Crim. 
Cas. 343.— ^AN» 


c i. 

V. Yabtsh (Man. 
586.— CAN. 


Proof of .} — R. (Williams) 
■" .), 11926] 3 W. W. R. 


PART XII. SECT. 8. 

sx. Making part, of rectifying ap- 
paratus suiUible for rejcHfication of 
spirits- - Effect of absence of still .} — 
H. V. VVOLOHUK, [1930] 3 W. W. R. 
468 ; 54 Con. O. C. 389.— CAN. 


PART XU. SECT. 11. 

(p. 105) 1. ” HoK’s 


wine. ’*1—11. 

O. L. R. 304. 
d (n. 105) i. 


Axler (1917), 
-CAN. 

•Mena rea. 


40 


R. r. Lambert (Ont.), [1920] 2 D. L. R. 
362 ; 45 Can. Crim. Cas. 300.— CAN. 

k (p. 105»j I. Whether place 

must be specified .] — R. v. Ivan (Out.) 
(1926), 45 Can. Ciim. Cos. 237.— CAN. 

p (p. J05) i. .] — Sawczuk 

V. Padgett, 119271 1 D. L. U. 849 ; 
47 Can. Crim. Cas. 78 ; 59 O. L. K. 
638.— CAN. 


ppp (p. 105) i. Transporta- 

tion by roil.]— R. r. O’Keefe’s Bevkb- 
AOBS, Ltd., [1926] 1 D. L. R. 620 ; 45 
Can. Crim. Cas. 153 ; 58 O. L. R. 221.— 
CAN. 


r (p. 106) i. Motor car in 

which lUtuor for sale found.} — R. v. 
Mabtch (Ont.) (1926), 46 Can. Crim. 
Cas. 92.— CAN. 


a (p. 106) 1. Discretion ofmagis - 

trate to alter charge .} — R. v. Hsalxt 
(P. E. I.) (1926), 46 Can. Crim. Ois. 
296.— CAN. 


b (p. 106) 1. Qrownds fftr 

altowing— Stenographer nod stoom.]— 
R. V. Jacx>B8 (Ont.) (1925), 45 Can. 
Crim. C^as. 260.— CAN. 



VoL XXX.— Intoxiostiiig liQuoia. 


d (p. 106) 1. Liquor CoiUrol Act (Ont.), 
1987 — Righi of Province to prohibit 
keeping of inUecUxOing liquor within its 
bounds.}— Deft, was convicted by a 
police niafflBtrate of an offence com- 
mitted in Deo. . 1927. a^rainst Llqtior 
Control Act (Ont.), 17 Geo. 6, c. 70. 
8. 72 (2). The liquor which ho was 
found to have had unlawfully in his 
> possession was beer manufactured in 
the Province of Quebec, & was Intoxi- 
oatinpT liquor, within the Act, which 
deft., had imported Into Outario:— //ebi: 
the Province had the riffbt to prohibit 
the kccpiuflr of Intoxlcatinff II<iiior 
within its bounds for purposes other 
than those authorised by Dominion 
Lef^islature ; s, 72 (2<) should be viewed 
as a measure of control of the liquor 
traffic in the Province & enacted for 
the purpose of making control by the 
Province effective, & not as a pro- 
hibition of lmi)ort. — R. v. IIuddiok', 
119281 .1 D. L. R. 208 ; 49 Can. Grim. 
Cas. 323 ; 62 O. L. R. 248.— CAN. 


d <p. 106) ii, Sale to person 

whose permit has been cancelled — Native 
uyine.y—Ileld : having regard to Liquor 
Control Act, R. STO., 1927, s. 94. & 
other sects, of the Act, sect. 84 of that 
Act has no application to the case of a 
manufacturer of native wine, but 
relates solely to the sale of intoxicating 
liquor by a Govt, vencor to a person 
whose permit has bcv i cancelled. — 
R. V, Dominion WiNKunowEKfi, Ltd., 
11930] 1 D. L. R. 400 ; <1929). 02 Can. 
Oim. Cas. 155; 64 O. L. R. 427. — 
GAN. 

d (p. 106) iil. liesidence ceasing 

to be residence by conviction — Effect on 
occupant of vart.] — R. v. Cowa.n' U)nt.), 
(1029), 51 Can. Grim. Cos. 187.— CAN. 

d (p. 106) Iv. What is illegal 

place,] — If, while in coiu’so of trans- 
portation through Ontailo, the liquor 
gets out of the custody of a coniinou 
carrier, whether in a warehouse or 
elsewhere in the possession of one who 
is not a common carrier, it is in an 
illegal place within Idquor Control 
Act, B. 90 . — lie WiNDSoii Tebminal 
WaRKITOUSE & TraNSPOIIT Co., L'I'D., 
[1929J 3 D. L. U. 920 ; 52 Can. Crlm. 
Cos. 38 ; 03 O. L. R. 030.— CAN. 


d (p. 106) V. lyho is ocevpant — 

Whether husband — House owiwd by 
uyifc.] -l\. V , Jolly (Ont.) (1929), 52 
Con, Crim. C^is. 147.— CAN. 


d (p. 100) vi. Who is gtiesf 

Father of proprietor Hiring in hotel .] — 
R. V. llAHN (1929), 53 Can C. C, 327.- 

CAN. 


d (p. 106) vii. Sale by vdfe — 

Liability of absent husband,] R. r. 

Whi'CE, [19301 3 D. L. R. 151 ; 5.3 

Can. C. C. 240.— CAN. 

d (p. 106) vlil. Liahiliijf of em - 

ployer for act of employee, — Onus of 
proof.] — R. V . Rush (1930), 54 Can, 
C. C. 242.— CAN. 

.d (p. 106) ix. No formal con- 

viction made — Powers of Appellate 
Court as to conviction.] — R. v. Hoh- 
worth (1930), 54 Can. C. C. 231. 
CAN. 


»r. Carriage of LU^r Act (Ord .) — 
Not applicable to carriage on person.] — 
R. V . Turootte (Ont.), [1926] 3 D. I,.. R. 
138 ; 46 Can. Crlm. Cas. 59.— CAN. 

bb (p. 106) i. Service of summons 

—-Sufficiency.] — Re Brown, 11927] 2 
D. L. li. 849 : 47 Con. Crim. Cas. 314 ; 
59 N. 8. R. 303.— CAN. 


cc (p. 100) I. Temjjerance Act {N. S.), 
1923 — Charge of keeping liquor for sale 
— Previous conviction for lutrbourina 
serme liquor — Under Customs Act, 
1927.1— i?« Wilneff, [19281 4 D. L. U. 
809 ; 50 Can. CTim. Cos. 196.— CAN. 

QO (p. 100) ii. Evidence of 

agent provocateur — Whether corrobora- 
tion necessary.] — R. v. Rice (N. 8.) 
(1929), 52 Co^. Crim. Cos. 380; revag.^ 
62 Can. Crim. Cas. 137.— CAN. 

CO (p. 106) iil. Sufficiency 

of evidence.] — R. v. Daupbinex (N. S.). 
[lO.lO] 2 I). Ii. li. 133 : .52 Osn. (?Hin. 


Cas. 401 : affi/., [19293 3 D. L. R. 622 ; 
51 Can. Crlm. Cas. 428.— CAN. 

00 (p. 108) Iv. Unsaleable 

mutntih.] — R. v. Kerwtn (1930), 63 
Can. a O. 257 ; 1 M. P. H. 172.— 
CAN. 


00 (p. 106) V. Conviction for 

second offence under — Previous con- 
viction more than limitatwn period for 
pro.sccuticm8 before. I— Ex p. Woodh 
(N. S.), [1928] 2 D. L. R. 771; 49 
Can. Crlin, Cas. 141.— CAN. 

oo (p. 106) vl. Jurisdiction of 

additiotwl stipendiary for City of 
Sydney.] — R. v. Morrison ; R. r, 
Hillman (N, S.) (1929), 52 Can. Crim. 
Cas. 388.— CAN. 

CO (p. 106) vii. Right of apjteal 

from county court judge- -Silting in 
appeal from magistrate.] — H. v. Vekoe 
(N. H.). [1930) 1 1>. Ii. U. 921 : 1 

M. P. H. 45 ; (1929), 52 C^aii. Crlm. Cos. 
406.— CAN. 

CO (p. lOG) viii. - ‘ .] - 

R. r. Coffee, [1930] 2 1>. L. R. 213 ; 
53 Can. C. C. 42 ; 1 M. P. 11. 325. 

CAN. 

00 (p. 106) ix. Writ of assistance 

— Issued as of course.] — Rc Writs of 
Assistance, 1 1930) 2 J). L. R. 499 ; 
53 (^an. C. C. 208 ; snb nmn. Ex p. 
A.-G. Nova Scotia, 1 M. P. It. 286. 
CAN. 

00 (p. 106) X. Amcndnu’iU by 

1929 Act '-Effect on right of insperlttr to 
j V . Bonner (1930), 53 Can. 

C. C. 46 : 1 M. P. it. 331. CAN. 

aaa (p. 106) I. Temperance. Act 

(3Ian.) 1924 (c. 118)— (SmwMf offence— 
First conviction more than six memths 
previously — Conviction for sectmd offence 
invalid.] — 11. v. ZAMrniRR (Man.), 
(19261 2 W. W. R. 721 ; 46 Can. Crim. 
Cas. 76.— CAN. 

aaa (p. 106) ii. Con- 

victiem for second, offence valid.] — Tt. v. 
McTlwaiv. (19271 1 D. L. R. 1150; 
(1927; i \V. W. a. 353 ; 47 Can. Crlm. 
Cas. 204 ; .?.6 Man. L. R. 349.- CAN. 

aaa fp. IkJ!) 4i?. Whether 

under different section of Act] — R. v. 
Snare (Man.). (1927] 1 W. W. R. 138 ; 
4 7 Can. Crim. Cas. 115.— CAN. 

i aaa (p. 106) iv. Act 

I mandatory.] — R. v. CHEliliY, [1927) 
1 3 D. L. U. 45.5 ; (1927) 2 W. W. R. 290 ; 
48 Can. Crim. Cos. 180 ; 36 Man. L. R. 
565.— CAN. 

aaa (p. 100) v. Not- 

withstanding 1927 (c. 33), 8. 5.3— R. v. 
Gabpari) (Man.), (19273 3 W. W. U. 
301 ; 48 Can. Crim. Cos. 358.- CAN. 

aaa (p. 106) vi. Arrest — Without 

Warrant-Failure to prove, arrest by 
constal/le — Arrest invalid.] — it. v. 
Zenick (Man.), (19271 3 W. W. U. 424 ; 

I 48 Can. Crlm. Cas. 398.— CAN. 

I aaa (p. 106) vii. On Sunday 

; —Arrest wxlid.]—n. v. S.mith, (J927J 
i 2 D. L. H. 982 ; (1927] 1 W. \V. It. 734 ; 
47 Can. Crlm. (Jas. 345 ; 36 Man. L. It. 
386.--CAN. 

aaa (p. 106) vlli. Keeping for 

sale.]— It. V. NEPP, (1927] 3 W. W'. R. 
353 ; 48 Can. Crim. Cas. 275 ; 37 Man. 
L. R. 5.— CAN. 

aaa (p. 10(i) Ix. Unlawful 

posscssum of liquetr — Limutr tm premises 
not priveUe dtiyelHruj -house. — Previous 
i convict wn in respect of same pre rnises. ] — 
R. r. Ricaud, 119271 4 D. L. U. 777 ; 

1 [1927] 2 W. W. R. .594 ; 48 Can. Crim. 
Cas. 252 ; 37 Alan. L. U. 1 — CAN. 

aaa (p. 106)x. — Trial— Whether 
local venue.] — 11. v. Dee (Man.), (1927) 
4 D. L. R. 106.5 ; 119271 3 W. W. R. 
! 529 ; 49 Can. Crim. Cas. 57.---CAN. 

I aaa (\t. 106) xl. Stay of proceed - 

’ ings — Crown e.rUiUed to stay proceed- 
• ings.] - R. (Tiiomphon) r. Hammati’ 
i (31aii.), [19261 3 W. W. R. 350.— CAN. 

; aaa (p. IOC) xii. Sentence — 

! Imprisonmenl with hard labour — 

; Invalid.] — R. v. Steele (Man.), [1926] 

I 2 W- W. R. 370 ; 4.5 Can. Crim. Cas. 

! 259. - CAN. 


aaa (p. 106) xlii. 

Power of court to amend.} — tt. v. HjUUS 
(Man.), [1927] 2 W. W. R. 320 ; 49 
Con. Crim. Cas. 253. — CAN. 


aaa (p. 106) xlv. Fine — 

Amount — Offence by company.] — R. v. 
SUEA’B WlNNIPEQ BKSWBRY, LTD., 
[19273 3 W. W. R. 258 ; 48 Con. Grim. 
Cas. 322 ; 37 Man. L. R. 13.— CAN, 


aaa (p, 100) xv. Appeal — Hear- 

ing by county court judge— Cannot be 
reviewed by certiorari,] — R. v. Chairman 
(M an.) (1926), 45 Can. Crlm. Cas. 260. 
—CAN. 


aaa (p. 106) xvi. Coste — 

Of inf onnani --Taxation.] — U. v. SlMO- 
viTCH (Man.), [19273 3 W. W. R. 608 ; 
48 am. Crlm. Cas. 399.— CAN. 

aaa (p. 106) xvU, Proprietor of 

hotel uith bcdtle in hallway — Mens rca. J 
— Mens rea Is an osHontJal element of 
the offoiico, under Manitoba Tompor- 
aiiuo Act. of having intoxicating liquor 
in a place other than the dwelling-house 
in wlilcli accused resides, without the 
licence t herefore required by the Act. 
'riierefowj, where a hotel proprietor 
chargofi with said offence was oon- 
vicU'd mHlnly on the fact that he was 
found in the hallway of the hotel with 
an open bfittlo In his hand containing 
Intoxicating liquor, his cxplanutdoii 
of its poMHcsslon being that he had 
nicked It. up in the lialF, thinking it to 
he empty, & intonding to rornove it. 
It Avan held, on appeal, that the 
explanation was a reaHonable one, tc 
since if true, as It appeared to be. It 
eHtubllsli'*d an absence of mens rea 
the conviction should be quashed. — 
R. f. Mr Hale. (1928) 1>. li. K. 621 ; 

(19281 I W. \V. H. 849 ; 49 Can. (Jrlm. 

1 Cas. 329 : ,37 Man. L. R. 311. —CAN. 

I aaa (p. 10(5) xvUl. Pnmf of con- 

vwtion inultT .] — A document headed 
“ Orllticiito of (Xmvlct ion '* Ik. pur- 
port Ing to be a cop> of a couviotlou 
under Manitoba Ti inijcrunce Act, 1924, 
is m)t jiroof undiU* (iovl.. Liquor Con- 
trol Act, 1928, H. 151 (4), of a con- 
viction under the former Act. — R. r. 
RirEMERO, {l!»2i>| 1 J). L. U. 22b ; 5b 
(^iin. (Mm. (Jan. 387 ; (19283 3 W. W, 11. 
534.- -CAN. 


I 


i 


aaa (j>. 106) xix. JMnior Control Act, 
V.)21— Reasons for judgment given by 
iutlgc - J uih/mxnl cfjectiwi witfumt notice 
la ucv.omi.]- Uc 11. v. Galhuaitii 
( 1925), .50 (’an. (.Irlrn, Gas. 398. — CAN, 
aaa (i>. 106) xx, Oovernmc.nt TJmunr 
Control drl, 1 928- -/VnrfiOiS conviction 
— Meaning o/.} IMwIohh convic- 
tion ” in above Act. h. 178, moans a 
cnnvict-lmi under tiial Act , does not 
refer to convict tons under prior Acts 
now mpcaled. -K. v. Riceijjsiw, 11929] 
1 J). L. tt. 220: 50 Gan. (Mm. (Jas. 
387 ; 119281 3 W. W. tt. 534.— CAN. 

aaa (p. 106) xxl. - Order of 

oroeredin-gs.]- Vsicl. 178 («) of Govcuti- 
inent iJquftr Contiol Act, 1928, whleb 
T)r<‘H<n4be« t-lie order <if t,he pnxsMMlings 
win rti a previous Cfinvletlon is charged, 
is dirccitory only ; Ik if the ease is one 
in which evidence ol a iirevifuis con- 
viction is a neeeasary element of tlio 
Hui)He(]uent offtjnct', the sjiirlt <;f the 
sect . is not vlolatA-d by the piodiKjtlon 
of tld.s oviilenee before tbe aceused Is 
questioned as to the rnevlous con- 
viction, where the essenllal condition 
ot (hr; sect, that the accused be not 
queHtlonwI before Miert; is an iMlJndlea- 
tlon on t he second offeneo Is observed. 

- R. r. BiiaiWFH, (19301 2 W. W. tt. 
251 ; 3 1). L. U. 743 ; 53 Can. C. C. 
278 ; 39 Man. L. U. 15. -CAN. 


aaa (p. 1 06 ) xxil. “ Lvponrs which 

are iniftxicaiing ” — Whether ** herr 
A' “ wine ” within words .] — The fact 
that a Ixivcroge with re«|>ect to which 
a charge is laid iiraler Govt. Liquor 
Ckjntroi Act. 1928, Is called ** l»o«r »» 
or “ wine Is not siifBcicnt to enable 
a mai^-strate to determine Judicially 
that It iH int-oxicating. The Act does 
not deal with everything wWeb goes 
under the name of “ beer or ” %vlne/* 
whether It l>e lnU»xlc.atlng or not. The 
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wordB ** which arc intoxlcatiiiflr In 
sect. 2 (21), which deflnoH 'Mlqnor/' 
refer to all clamee of ** liquor dealt 
with hy the Act. — H. v, Moxlst, 
[12291 1 D. L. B. 202 ; 60 Can. Qrlm. 
Ca». 408 ; [1928] 8 W. W. R. 687, 676. 
—CAN. 

aaa (p. 106) xxiU. — - - Unlawful 
posseetfion of liQUot^Home-made wine,] 
— R. f». Tilbubt, {12281 8 W. W. R. 
127.-OAN. 

aaa (p. 106) ndv. Neees-^ 

Htj/ for men$ reaj — R. v, Nedblko 
(M fUQ.). [1929] 4 D. L. R. 806 ; 62 
J)an. Grim, Oae. 84.--OAN. 

«ma (p. 106) *xv. Burden 

of proof.] — R. V. Tokabohuk (Man.) 
(1929), 61 Can. (Mm. Gaa. 380.— CAN. 

aaa (p. 106) »nrl. Circumetances 

raUinff presumption that liquor kqpt for 
8ale.h-n V. Bloom (ManT) (1029), 62 
Can. Crlm. Cas. 46.— CAN. 

aaa (p. 106) axvil. — — Issue of per- 
mil — ^itjoTed.]— Where a general permit 
for the purchase of liquor has been 
issued under Govt. Liquor Control Act, 
1928, after proper approval given, 
with resneot to a *' reddenoe '* of the 
kind denned in sect. 2 (83) (b) of the 
Act, the permit holder has the right, 
after the expiration of the permit, to 
keep on said premises liquor which he 
lawfully- purchased while the permit 
was In foroo. — R. v, Hamsun, J 1930] 
1 1). L. R. 672; (19291 3 W. W. R. 
376 : 62 Can. Crim. Cas. 200 ; 38 
Man. L. R. 318.— GAN. 

aaa (p. 106) xxviii. Object of Act — 

Suppression of transactions dt not manu- 
faJCturc.] — R. t>.«NuDELKC (Man.), [1029] 
4 D. L. R. 890 : 62 CJan. Crim. Qsa. .^4. 
-CAN. 

aaa (p, 10(1) xxix. I fart mi 

liquor in place, other than residence, h- 

U. V, Twakdowski, (19301 1 W. W. H. 
661 ; 63 Can. C^. C. 202 ; 38 Mon. L. R. 
627.-<IAN. 

aaa (p. 106) xxx. “ PMic 

S lace * ’ — WluU anwuwtH to. J — Held : 

ic rural shop in qjiostion heroin was a 
•* public place " during the huuiti it 
was open for ImsinesH. — R. v. Hkilkk, 
(19301 1 W. W. R. 653; 3 D. L. R. 
(530 ; 63 Can. C. V. 237 ; 38 Man. L. R. 
649.;~CAN. 

d (p. 107) i. Offences under sect 

20 triable by single j'ustice.y-'Ex p. 
Lbvasssub (N. B.) (1926), 46 Can. 
Orim. Cas. 120. — CAN. 

d (p. 107) ii. Intoxicating Liquor Act 
(A. B,)t 1927 — Conviction' under — 
Contents of affidavit on appeal from , ) — 
R. V. Chateau HusnaouaRK, [1928] 
4 D. L. R. 292 ; 60 Can. Criin. Cas. 
331.— CAN. 

d (p. 107) lil. Sale of liquor by 

employee — Contrary to orders of corpora- 
tion — lAobUity of corporation.] — R. v. 
Chateau i1b8Tigouchk, [1928] 4 

D. L. U. 292 ; 50 Can. Crim. Cas. 331. 
—CAN. 

d (p. 107) iv. Appeal to county 

j%tdoe— Proof of service of notice of 
oppeea. 1—R. V. Cyr, [19281 4 D. L. R. 
239 ; 60 Can. (Mui. Cas. 316.— CAN. 

d (p. 107) V. Law/iU posseASum 

of liquor — Onus of proof of crime on 
Croum.] — R. t». Gibbs (N. B.) (1029), 
63 Can. Crim. Osb. 179. — CAN. 

II (p. 107) 1. Aj)fM!aJ— Oosfe— 

STamnon.}— R. v. Brown (Sask.) 
(1926), 46 Can. Crim. Cas. 268.— CAN. 

11 (p. t07) U. Sale of bee^ 

Judicial notice of nature of beer ,} — 
Beer, being a spirituous dc also a malt 
liquor, comes within the first of the 
tluee classes of liquor referred to In 
the definition of ** llqnor ** in above 
Aot, the Act In fbroe at the time of 
the transaotlon in question herein, (fe 
falls within the absolute prohibitions 
of seots. 10 6c 41 of said Aot with- 
out any proof that it is Intoxioatlng. 
Judlolal notloe of the fact that beer 
is both a spirituous ft malt liquor may 
be taken onoe the liquor in question 


is shown to be beer.— Q uikk v. Hvkl, 
[19281 8 W. W. R. 716.— CAN. . 

U (p. 107) m. Liquor Act (Sask.), 
1926 (b. hZh^-AffldcM of merits-^-Con-^ 
ditUm preaedentto appeal — By corpora* 
Hon or association,] — R. (MoDouoall) 
e. Army 6c Navy Vbtbranb Abbocn. 
OF Rjeoina (Sask.), [19261 8 W. W. R. 
696 : 46 Can. Crim. Cas. 389. — CAN. 

11 (p. 107) Iv. Unlawful possession 

of liquor — What amounts io.l— R. v. 
Hagerup (Sask.) (1927), 48 Can. (Mm. 
Cas. 96.— CAN. 

11 (p. 107) V. Second offence — 

First eonoieHon more than six months 
previously — Increased penalty for second 
offence opplicabls.}— R. e. BiXRRiTT 
[19271 1 D. L. R. 940; (19271 1 

W. W. R. 68 ; 47 Can. Crim. Cas. 74 ; 
21 Sask. L. R. 237.— CAN. 

11 (p. 107) vi. Conviction for 

purehaaino greater Quantity than allowed 
— Uncorroborated evidence of accom- 
plice.] — The rule that it Is dangerous 
to conviot on the uncorroborated 


denoe of an accomplice 


evi- 

applied in 


quashing, on appeal, a conviction for 
unlawfully purchasing from the Gtovt. 
Liquor Board a greater quantity of 
liquor than is allowed to be purchased 
on any one day. The witness held to 
have been an aooomnlioe was a person 
whom the aoensed had asked to pur- 
chase the liquor for him as an agent 
&. who knew that the accused had 
already purchased his lawful- quantity. 
— R V. Beale, [19281 2 D. L. R. 326 ; 
(19281 1 W. W.B. 657 ; 49 Can. (Mm. 
Cas. 292 : 22 Sask. L. R. 293.— CAN. 

11 (p. 107) vlt Charge of aeUing 

liquor — Sale of beer proveor—Onus of 
proof of right an accused.] — ^The word 
^liquor *• in Liquor Act, 1926, 1924-26, 
o. 63, includes ** beer ” unless the con- 
text otherwise requires. Therefore, 
where an accused is charged with selling 
liquor unlawfully, sect. 136, which 
places on a person so accused the 
burden of proving the right to sell it, 
covers the case where the evidence for 
the prosecution establishes a sale of 
“boor.”— R. V. CJRurr, [1928] 4 

D. L. R. 681 ; [1928] 2 W. W. R. 377 ; 
60 C^. Oim. Cas. 143 ; 22 Sask. L. R. 
325.— CAN 

U (p. 107) vlii. — Keejnnp for sale 

— Whether jmxtf of intoxicating cha- 
racter neoremry.] — ^Wheit' on the hear- 
ing of a oliaige of keepinK liquor for 
sale contrary to sect. 78 of Liquor Act, 
1 925, it is proved that the accused hod 
beer for sale, evidence of its intoxicating 
character is not necessary to sustain a 
oouvlctlon. — R. V. Corbell, [1930J 2 
W. W. R. 334 ; 63 Can. C. C. 319 ; 
24 S. L. R. 607.— CAN. 

11 (p. 107 ) ix. Liquor Act, B. S. S.. 1930 
— Api*eal — Time for — Extension.] — R. 

V. Pelletier, (19311 1 "W. W. H. 720.- * 
CAN. 

11 (p. 107) X. Power of Liquor Board 
to sue <f? be sued.] — Liouor Board of 
Saskatoliewan was created by Liquor 
Act. 1925, 6c as a board distinct in 
entity from the members thoi'cof & 
from the (3rown; 6t, although not 
expressly doolared to be a body 
corporate empowered to sue 6c be sued, 
the necessary intendment of the Act 
In view of the powers given the Board 
is that it may under its designated 
name avadl Itself of & be made amenable 
to the ordinary prooess of the ots. ; it 
is not neocasary in order to support a 
finding of that intendment to oonolude 
that the Board Is a body oorpomte. — 
Bank of Montreal v. Bole, [1931] 1 

W. W. R. 203.— CAN. 

rr (p. 107) I. Qovemment Liquor Act 
(B. C.h 1924 (c. 146) — Keepinqiiquor — 
7» hotel — What is jpori of hotel — 
QuesHon of fact.} — ^R. (Litbooe) v. 
RfLET (B. O.), [19261 2 W. W. R. 634. 
— CAN. 

rr p, (107) il.’ In rOta u rant 

— Liquor found in place aoeessible to 
pubHo*-Convid4on quashed.} — It. r. 
lam Km Wat (B. a), [1927] 3 
W. W. rT 143.— can. 


rr (p. 107) liL — jnor l 

Liquor inside ehoeolates.] — R. v. PCBPT 
[19271 1 W. W. R, 880 ; 48 Can. Crim. 
Cm. 162 : 28 B. C. R. 207.— CAN. 

It (p. 107) iv. Pur- 

chase of immoderate amount.} — Where 
a person is charged with unlawfully 
keeping intoxloaiang liquor for sale, 
the fact that the aoensed purchased an 
immoderate amount of liquor from the 
government vendor Is in Itself evidence 
of an overt aot of wrongdoing which 
the accused is called upon to answer &: 
from whioh the iustfoe may, under 
sect. 90 of Government Liquor. Act 
R. S. B. C., 1924, infer the commission 
of such an aot. The question of what 
constitutes an immoderate amount of 
liquor Is one of fact depending on all 
tho clrcumstonoos of the case. — R. v. 
OULLBTTE, (19301 8 W. W. R. 37 ; 53 
Can. O. O. 406.— CAN. 

rr (p. 107) v. Supplying liquor 

to infant — Mens rea not necessm .} — 
R. V. McDonald, (1927] 1 W. W. R. 
867 ; 48 (}an. Crim. Cas. 208; 38 
B. d. R. 898.— GAN. 

rr (p. 1 07 ) vi. Interdiction order — 

Conditions precedent.} — R. v. Grant 
(B. O.), (19261 4 D. L. R. 784 : [1926] 
8 W. W. R. 268 : 46 Can. Chrim. Oas. 
182.— GAN. 

rr (p. 107) vil. Burden of proof — 

On accused.} — R. v. New Dominion 
CLUB (1925), 36 B. O. R. 503.— CAN. 

iT(p.l07)vlll. Accused 

entitled to benefit of reasonable doubt .} — 
R. (Anderson) v. Pbrri, [19261 1 
W. W. R. 551 ; 46 Can. Crim. Cs&. 
86 ; 37 B. O. R. 289.— CAN. 

rr (p. 107) ix. .h~ 

Where itqnor legally purchased is 
legally possessed or controlled, some 
overt aot of an illegal nature must be 
proved by the Grown in order to raise 
the presuinptiou created by sect. 91 
of the Govenimont Liquor Aot, 

U. 8. B. C., 1924; but whore there Is 
oviilence of either illegal purchase or 
Ulugal possession, sect. 91 casts upon 
tho accused the onus of proving his 
Innocence of a charge of violating the 
Act in one of the ways referred to In 
sect. 9J. — R. V. Zawada, (1930] I 
W. W. K. 92; 63 Can. C. C. 411.-- 
CAN. 

rr (p. 107) X. Trial — Whether 

local venue.]— R. v. Lynch, (19271 1 
W. W. R. 602 ; 47 Gan. Crim. Cob. 
176 ; 38 B. C. R. 124.— CAN. 

rr (p. 107) xi. I*revious can- 

vivlion charged — iVocedtire.)-- Under 
sect. 93 (a) of Government Liquor Act, 
K. S. B. C., 1924. whore a person 
accused under tho Aot Is also chargee] 
with a previous conviction, the proper 
procedure for the magistrate trying the 
ease to follow is that he shmild in the 
first instance read to tho accused only 
that portion of the information dealing 
with the subsequent offence & should 
adjudicate thereon before asking the 
accused whether he was so previously 
convicted ; moreover he should not 
before adjudicating on the subsequent 
offence read the whole information 
himself. — K. v. Brandouni, [19301 1 
W. W. R. 890 ; 54 Can. C. C. 122 ; 
42 B. C. R. 636.— CAN. 
rr (p. 107) xU. .1— R. 

V. Rowan, [19301 2 W. W. R. 277 ; 
sub tiom. Ex p. Rowan, 64 Can. C. O. 
197 ; 42 B. C. R. 559.-MSAN. 

rr (p. 107) xill. “ Boom in an 

inn ” — What amounts to.} — ^A room In 
the rear of the ground floor of a room- 
ing bouse was used exclusively br tho 

g roprietor &. his family as a kttohon 
: living-room, 6c the roomers wore 
admitted therein only on special 
invitation Held; tho room was not 
a “ room In an inn ” within sect. 48 (8) 
of Government Liquor Act, R. 8. B. C., 
1924. — R. r. Stewart, R. v. De- 
Grabbio, R. V. ywBiMJ,, [1930] 1 

W. W. B. 941.--<1AN. 

nr (p. 107) Ehr. Prsvkms eon* 

vietion — Proof of .} — ^Where an Intbrma- 
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tion imder GoYemmont Liquor Act. 
R. S. B. C., 1924, alleses a provious 
oouYiotlon, it ia uot contrary to seot. 
93 thereof for the mafirietrate to read 
the whole of the information to the 
aooueed before proceeding with the 
hearing of the charm of the subsequent 
offence. The oerUfloate in question 
herein, purporting to be that of the 
registrar of a county ot. ; — Held : not 
to comply with the requirements of 
sect. 98 (o) as to proof of a previous 
conviction. — R. t?. Daxaebgu, [19311 1 
W. W. R. 260. —CAN. 

a (p. 108) 1. .]— R. t\ 

WssTBRN Wins 8t. Liquor Co., R. v. 
WooTTBN (Alta.), [1918] 1 W. W, U. 
55 ; 39 D. L. 11. 397 ; 29 Can. Crim. 
Cas. 307.-~CAN. ^ 

eg (p. 108) i. Supplying liquor 

to infant — Ignorance of immaterial A 
— R. V. Mainfroid, [19261 1 D. L. R. 
1013; [1926] 1 W. W. R. 405 ; 46 
Can. Crim. Cas. 204 ; 22 Alta. L. R. 
17.— CAN. 

hh (p. 108) 1. Mo appeal from 

statutory judgment on filing of copy of 
conviction of corporation.] — R. v. St. 
Elmo Hotel Co., Ltd. (Alta.), [1026] 
4 D. L. R. 364 ; [1926] 3 W. W. R. 
324 ; 46 Can. Crim. Cas. 301.— CAN. 

hh (p. 108) ii. Local option 

areas — Creation ,] — lie Iucal Option 
Provision op Govern iient Liquor 
Control Act of Alberta, lie 
Hardisty & RiBSTONjj:, [1927] 4 
D. L. R. 83 j [1927] 2 W. W. R. 711 ; 
22 Alta. L. R. 592.— CAN. 

hh (p. 108) m. .1 A 

“ hamiet ’* & territory contiguouK 

thereto were creatc^d a local option 
area, & a plebiscite was taken therein 
which was decided In the negative. 
After the creation of the area, but 
before the taking of the plebiscite, the 
hamlet was created a village, with an 
area whoUy witliin that of said local 
option area. On a reference by the 
Lieutenant-Governor in Coimcil for 
the opinion of the ct. : — Held : It was 
comi^tcnt for the Lleutonant-Govonior 
In (jouncil to oroate such village a 
local option area for the purposo of 
taking a local option plebiscite ther<>jn 
before the expiration of two years 
from the taking of the plebiscite In said 
<mlarged hamlet. — lie FAntviKW, [1930] 
2 W. VV^ R. 542 ; 54 Can. O. C. 100 ; 
24 Alta. L. R. 603.- CAN. 

hh (p. 108) iv. Seizure on 

Sunday — Legality.] — A search & seizure 
made, without warrant, by a pre- 
ventive officer of the Alberta Liquor 
Control Board under the authority 
conferred on him by sect. 113 <2) of the 
Government Liquor Control Act of 
Alberta is not illegal because made on 
a Uunday. — R. ex rel. Beaumont v. 
PosTERNAif, [1929] 2 W. W. R. 487 ; 
51 Can. Ciim. Cas. 426 ; 24 Alto. L. R. 
202.- CAN. 

hh (p. 108) V. .1— R, 

r. WitloIlT (Alto.), [1929] I W. W. R. 
iH7 ; 52 Can. Crim. Cas. 285. — CAN. 


hh (p. lOS) vi. Interdiction 

order- J urisdiction to make ex parte,] ~ 
A vaUd interdiction ord(;r under sect. 


101 of Oovernmont Liquor Control 
Act of Alberto can be made ex parte. - - 
n , V . Jones, [19311 1 W. W. R. 808 ; 
4 J). L. R. 199; revsg., [1931] 1 
W. W. R. 742.— CAN. 


hh (p. 108) vii. Forfeiture of 

car — Wliat must he jwored.]— A magis- 
trate Is not justified In ordering the 
forfeiture of a motor car under sect. 1 1 6 
of Government Liquor Control Act of 
Alberto unless the fact that the oar 
hod been seized has been established 
by evidence properly receivable or 
unless, where the accused pleaded 
guilty, there was an allegation in the 
informatiou & complaint that the car 
was under seizure . — Be Kirkbam 3b R., 
[19301 3 W. W. R. 10 ; sub nom. Re 
R. t>. Sntder, 54 Can. O. O. 149. — 
CAN. 


hh (p. 1 08) viiL Room ceasing to 


he private residence .] — ^Aooused was 
oonvioted under Gk>vemmcnt Liquor 
Control Act of Alberta of having 
liquor in his possession without a 
permit entitling him to do so. The 
facts found by the magistrate were 
that the aocusod had an individual 
permit under which the liquor in 
question was bought, that the liquor 
was found in his possosHion in the 
room In which he resided, but that the 
room had ceased to be a private 
resldonoo within the meaning of the 
Act because of the fact that u prior 
oGoupaut hod boon convicted of a 
breach of the Act, & that there was 
no evidonoo that the accused had 
notioo of that fewt : — Held : the coii- 
vlotlon should bo afflrmwl. — R. r. 
Pearn, [19301 2 W. W. R. 290 ; 54 
Can. C. C. 194 ; 24 Alta. L. U. 530. - 
.CAN. 

■r. Alcoholic Liqtutr Act (Que.), 1925 
— Necessity for notice of appeal — Right 
of justices to suspend sentence,] — 
Qurbro Liquor Commission e. Tni- 
RAUDEAU (1927). 60 Can. Crim. Cas. 
434 ; 44 Quo. K. B. 417.~OAN. 

■i. Customs Act. R. S. C.. 1006 
(c. 48) — Burden of proof — Of legal 
importation of goods — On accused ,] — 
Re R. V. McKenzie (1926), 45 Can. 
Crim. Cas. 144 ; 58 N. S. R. 313.— CAN. 

•V. S, P. Re IL V. Blank, [19261 1 
D. L. R. 323 : 45 Can. Crim. Cos. 82 ; 
58 N. S. R. 294.— CAN. 

s w. Not on bailee. ] — 

R. V. Lb Blanc (N. B.), [1927] 2 
D. L. R. 793 ; 47 Can. Crim. Cos. 302. 
—CAN. 

sx. Removed of liquor unlaw f nil u 

imported into Canada .] — U. v. Baio, 
[19271 1 D. L. R. 890 ; 47 Can. Crim. 
Cas. 58 ; 59 N. S. R. 86.— CAN. 

ty. Appeal-*-Hiaht of.] — R. e. 

Baiq, [19271 1 D. L. R. 890 ; 47 Can. 
Crim. Cos. 58 ; 59 N. S. R. 86.~CAN. 

gj,. ... Noncomplianre 

with sect. 82.J-H. v. UooriE (1927), 
48 CJan. CiliP. Cas. 210 ; 59 N. S. R. 
218.— CAN. 

■a. Inland Hcectiue Act, It. 8. C., 
1906 (c. 51) — Unla.vifvf brewing — Kvi- 
denct.]—U. V. Smith (Ont.), [192CJ 3 
1). L. U. 419 ; 46 Con. Cilrn. Cos. 218.— 
CAN. 

0 b, Prosecution under— Con- 

diiion precedent— Giving of list of seized 
artwles.] — R. (Williams) v. Yarisii 
(M an.), [19261 3 W. W. 11. 586.— CAN. 

■ 0 . Ctrtificate of analysis — 

Contents.] — R. (Williams) v. Yahish 
(Man ), [1926] 3 W. W. R. 586--CAN. 

sd. Convictiem — Form of,] — It. 

(Metcalfe) v. Bat, [19261 4 1>. L. R. 
829; [19261 2 W. W. U. 582 : 46 
Can. Crirn. Cas. 151 ; 20 Sosk. L. R. 
591.- CAN. 

se. Excise Act, R. S. C., 1906 (c. 51) 
— Possessing wash — Conviction — Form 
o/.l— It. t>. imAOANl, [10271 1 W. W. It. 
914; 4 7 Can. Crim. Cos. 3')1 ; 38 
B. C. It. 420.— CAN. 

■f. Brewing berr without licence.] 

— K. (IIA.VNA) V. Ernest (B. C.), 
[19271 1 W. W. R, 961 ; 48 Can. Crim. 
Cos. 190.--<;AN. 

sg. Excise Act, R 8, C. 1927, c. 60 — 
UiUawful posse,ssirfn under — Beer brewed 
for own use — After ivfluT.] — R. v. 
Kostvmuk (1928), 50 Can. Crim. Cos. 
374.— CAN. 

Tuddenuam (N. B.). [19291 I R- L. R. 
813 ; 51 Can. Crim. Cas. 24. — CAN. 

si. Sufficiency of evidence.] 

— ir. V. BadIUK, [10293 2 W. W. if. 
419 ; 51 Can. Crim. Can. 417 ; 38 

Man. L. It. 239.— CAN. 

sm. — — NccessUy for mens 

rea.J— R. r. Blair, [1931] 2 W. W. H. 
893.— CAN. 

•n. Brewing beer for sole use of 

family — Possession of uiensUs.]- -ll, v. 
Kalyx, [1930] 2 W. W'. It. 305 ; 54 

9 


Con. O. O. 98 ; 24 S. L. R. 504.— 
CAN. 

so. Writ of assistance — Whetftcr 

authority to search itousc.]— R. v, 
Ollabsoff (Sask.), [1030] 1 D. L. R. 
830 ; (1929), 52 Can. Crim. Cos. 249.— 
OAl/. 

gp, ,] — The power of 

soaroh under a writ of aHSistouoo issued 
under Exoiso Act is not restricted to 
any particular time of the day or night 
or to any particular building or other 
place, & therefore extends to the 
soaronlng of a private dwelling in the 
night time. — R. v. Kostaouuk, [1930] 
2 \V. W. R. 464 ; 54 Can. C. O. 189 ; 
24 S. L. R, 485.— CAN. 

d (p, 100) I. Form of .] — 

A oouviotion tor an oflenoe against 
the above Act omitted the provlsloD in 
respect to the issuing of a warrant of 
distress, & the ImpoMtlon of imprlson- 
. ment in default : — Held : the con- 
viction was bad. — R. v. McFarlanb 
jljSOl), 24 N. S. K. (12 R. & 0.) 54.— 

dddd (p. 109) 1. Suspension of 

operatum by Provitice — Right of 
Oorenwr ’General to revoke susjjending 
order.] — Shbkhan v. Hiiaw, 11928] 2 
D. L. U. 468 ; 49 Can. Orbn. Cas. 357. 
—CAN. 

sx. Vaiuida Temperance Act, 1927, 
8. 149 — No appeal from magistrate 
having jurisdictum .] — R. v. Graham 
( 1930), 54 (}an. O. C. 328.— CAN. 

0 (p. 110) I. Forfeiture of license — 
Right of municipal corporation — Where 
piuccr to enff>rce liyc’laws given by 
statute..]— The power given t-o municipal 
corpus., luider 11. S. O. 1887, c. 184, 
s. 285, " to (Icfenniuo Uio time during 
which vlotmiUlng lioeustfM Hhall be In 
forc<?,” does no(. confer any power to 
fortcit Riicli licenses, but merely to 
llx the dura! loti of fhe license. The 
power to crtiate a b^rfeiture of property 
is one which nnist be expressly given 
to a corpu. by Uie LegislatniH^ 8c such 
on extraordinary power Is lojist of all 
to be inferred whore the Legislature 
has provided other moans of enforcing 
byt^'law.s by moans of tine 8c amercla- 
mont, as In this ease. — IJ an.van t’. 
'PoRONTO Coue.v. (1892), 22 O. R. 274. 
—CAN. 

0 (p. IIO) il. Cimditums of.] — ^A 

publican's ileenso is not subject to 
forfeiture under Licensing Act, 1917, 
H. 185, uiiloas all throe offences have 
iHion committed whilst deft, has lieon 
the ladder of t he same llcen.se. — R. v. 
MuiuirK^o, F.x p. Lyonh, [1927] 
8. A. H. i;. 116.— AUS. 

11 (p. 110) i. Minor — Necessity 

for faiowledge.] — The selling of beer by 
a beer llcenstjo on his licensed premises 
to a person under twenty -one years of 
ago is not an ofleneo against Govem- 
inont Liquor Control Act, 1928. If the 
licensee does not know tliai such 
person is under age. — It. v. Kidd, 
(19301 J II. L. n. 7.30; 1 1 929 1 3 

W. W. R. 377 ; 52 Can. Crim. Cas. 
191 ; 38 Man. L. R. 32 L- -CAN. 

000 (p. 110) i. Sate by 

servfint.] — Where a salo of liquor In 
violation of Gtivemrneut Liquor Act, 
It. H. B. C., 1924. Is made by a servant 
while acting within ( luj general scope 
of his employment, the master oau bo 
convicted therefor, even tliough the 
sale was iruule by the servant in 
contravention of Ids master’s express 
Instructions. — U. v. Van Bros., I/i'd., 
[1930] 1 W. W. R. 559 ; 53 Can. C. C. 
29 ; 42 B. C. R. 340.— CAN. 

ooo (p. 110) il. - -1 ” 

Held: under sect. 128 of (iovcrninent 
iihiuor Control Act. 1928, a lleonsod 
brewing co. was llubl<5 f<»r a vi«datJon 
of the sect, by Its »je» vanto although Its 
rriauiigcr ha<l no kiiowlodge thereof 8r 
had expressly instructed its ei^Ioyoos 
not to break the law. — R. t>. Kibwel 
Rkewino Co., [1930] 1 W. W. R. 238 ; 
2 1). L. R. 227 ; 53 Con. C. C. 56 ; 38 
Man. L. R. 441.— CAN. 


J.S. 
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Part XV. — War Legislation. 

848 Add, Anruytaiion : — ^Refd. Adanui v. Oamfozu (1928), 130 L. T. 608. 


ddddd I* JBdcns feet 

neoetsari/sh^IL v, Hax>os (1926), 46 
Oan. Onnou Ca 0 .-*~€AN. 

ddddd it. .] — R. V. Simon 

^^t.) (1927), 47 Can. Crlm. Caa. 167.— 

ddddd ill. Bj/ druffffisi — £vi- 

detioe.l— iZc Oakroll (N. 8.) (1926), 
48 Can. Orim. Oaa. 208 ; 59 N. 8. K. 
183.— CAN. 

K (p. Ill) I. lAftuor teited 

nm tdenH/led with sample analysed — 
Oonviction quashed.^ — R. v, Htdk 
(O nt.) [1920] 2 D. L. K. 998; 45- 
Oim. Crlm. Oas. 397. — GAN. 

0 (p. Ill) i. Convidion for second 
offence — Invalid — Where first conviction 
cw^ed.1— R. V. Woods (N. S.) (1926), 
40 Can. Orim. Caa. 171.— CAN. 

t (p. Ill) I. Lioenaina Act, 1917 — 
Exposure for sale — Sate from motor car 
— Bottles not proved to be exposed to 
view .] — The bolding of a publican 'Is 
lioenae^, does not exempt the holder 
from Lioenaing Aot, 1917, a. 163. 
Where the holder of a publican ’a 
Iksenao waa on a public road having a 
motor oar loaded with bottlea of 
liquor, two of whloh wore sold to a 
oonatablo, but were not proved to bo 
qxposed to view ; — Held : the llciuor 
had not boon ** exposed for sale **— 
Badman V . Au/muiicn, [1927] 8 A. 
S. a 174.— AUS. 

1 (p. Ill) ii. Carrying liquor 

about — Onus of proving not exposed 
for sale .\ — The hold€<r of a publican’s 
Jioonse wan on a public road having a 
motorcar loaded with bottles of liquor. 
Tho lioenaoe had oanied the Ihiuor 
in question, somo of wliloh was exposed 
to riow, from hJs hotel to a road sotno 
hundreds of yards distant. liloenshig 
Aot, 1917, s. 280, provides that w^horo 
liquor is carried about from one idaoe 
to another the burden of proving that 
suob llnuor was not . . . oximsed for 
sale shall bo oast on tbo person exposing 
the same : — Hdd : tho liquor had been 
oarried about, A the onus under the 
statute bad not been disoharged by the 
llconseo. — Badman v. Ai.loiiurch, 
(1927) S. A. 8. R. 174.— AUS. 

o (p. Ill) i. Onus of prew/.] - 

Where an oooi^d is charged with 
unlawfully koepihg liquor for sale the 
more possosaion of the liquor is not 
sudlolent under Gov. Liquor Act, 
R. 8. B. C., 1924, B. 91, to place the 
onus on him of proving his Innooouoe 
if the liquor was legally purchased by 
him & found in a plaoe whoro ho was 
legally entitled to have liquor. — R. v. 
Oral (B. O.), 11929] 1 W. W. U. 797.— 
CAN. 

r (p. Ill) 1. Delegation of 

autfiontj /,} — A dolegaitiou by a superior 
officer of authority to execute a w'rit 
of assistance issued to him under 
Excise Aot, 11. 8. C.. 1927, c. 00, must 
be dtroot Sc speoffioally directed to each 
search & seizure authorised. & must 
ho exeroised with duo Sc proper dis- 
cretion. — R. exrcL Kmu.Y v. Hobinsky 
(M an.), [1829] 1 W. W. R. 313 ; 52 
Can. Orim. C^as. 253.— CAN. 

r (p. 111) ii. Outside I'roHnCe — 

Intern to keep in Province,} — R. v. Rov, 
[1931] 1 D. L. R. 1006.— CAN. 

■k. Vnlawhd possession of liquor — 
ITpWencf.l— R. v. Hall iBssk,) (1925), 
45 Can. Orim. Ons. 147.— CAN. 

si. .1— He OOAOY (N. S.) 

(1926), 46 Call. Orim. Oas. 327.— CAN. 


gai, B. V, Druz (Ont.) 1 

(1927), 47 Can. Orim. Oas. 260.— CAN. ] 


BO. Mens rea necessary .) — 

R. V . Orawtobd (N. B.), U927] 2 
D. L. R. 665 ; 47 Can. Orim. 134. 
—CAN. 

BO. .1— B. V , Rqssionol, 

R. V . Marquis, R. v. Michaud (N. B.), 
[1929] 1 D. L. R. 745 ; 51 Can. Grim. 
0^. 86.— CAN. 


gp. — — .] — R. OODBOUT 

(N. B.), [1029] 1 D. L. R. 606; 51 
Can. Grim. Oas. 201.— CAN. 


gQ, What amounts to — Posses- 

sion of undrinkable mash — Conviction 
quashed .) — R. v. Boone (Ont.) (1025), 
45 Can. Orim. Oas. 148.— CAFL 


•r. Gin given to patient by 

doctor,}— V . Verge (N. 87 ) (1929), 
52 Can. Crlm. Cos. 146.— CAN. 


St. Appeal — Extension of time 

— After sentence partly xrved — Applica- 
tion refused .] — R, v, Hennbbbrry 
(1926)^:^46 Can. tJrim. Cas. 156; 68 
N. S. R. 425.— CAN. 

sv. Possession in private guest 

room — What amounts to .} — Mac- 
Millan V, Bohmb (Ont.) (1029), 52 
Can. Crlm. Cas. 92.— CAN. 

sw. Conviction under Dominion 

ttf provincial statutes — Validity.] — R. 
V. Boyko (Alta.), [1929] 1 W. W. R. 
929.— CAN. 

8X. Not purchased from C’orn- 

mission — O^ius of proof , ] — On a charge 
of unlawfully ha^ng liquor not pur- 
chased from the Commission tlio fact 
that the liquor was found In tho 
residence of the aixmsod, a permit 
holder, is not now sufficient to shift 
bock upon the Oown the onus of 
proving that the liquor was not pur- 
chased from the Commission. — R. v. 
Smith, [19291 3 W. W. U. 387 ; 52 
Con. Crlm. Cos. 174 ; 38 Man. L. R. 
325.— CAN, 

ly. On Indian reserve — What 

amounts to .} — The possession of an 
iutoxJcant by a white person in tho 
temporary or permanent abode of an 
Indian Is not an oitonoo under sect. 
126 (c) of the Indian Aot, R. 8. C.. 
1927, whoro such plaoe of abode is not 
on an Indian reserve. Tho words ** on 
any reserve ” In sect. 126 (c), with 
tho subsequent words of the sub -sect, 
govern tho whole sub-seot. — R. v. 
Thomi'SON (B. C.), [1929] 3 W. W. R. 
333 ; 52 Can. Grim. Cas. 278.— CAN. 


Bz. Improper use of label— Mens rea 
necessary.} — R. v. Savich (Ont.) (1927), 
47 Cun. Crlm. Cas. 262.— CAN. 

sa. Certificate of analyst — Presump- 
tion arising from .} — R. v. Johnston 
(Ont.) (1926), 46 C&n. Grim. CJas. 360.— 
CAN. 


ff (p. Ill) 1. Bight of— By 

Crown ,} — R, v. Hodgson (1927), 47 
Can. Orim. Cas. 171 ; 59 N. S. R, 202.— 
CAN. 

ff (p. Ill) li. To tohat couH.}— 

R. V . Clark (1879), 44 U C. R. 385.— 

CAN. 

If (p. Ill) Hi. Potaer oj _ 

co«4ri — Cannot review order for 
Hon of liguer .] — Be Khattab, Re 
Thbbault, 11927) a D. L, R. 647 ; 47 
Can. Oim. CM. 184 ; 59 N. S. R. 191. 
—CAN. 


hh (p. Ill) I. Effect of— 

Licence mzns/erred — Intoxicatuu/ Liquor 
{General) AcC 1924 (No, 62 of 1924), 


ss. 16-18.1— A.-0. (Butler) v, Ssbs* 
HAN, [1927] 1. R. 546.— IR. 

■b. Information under Excise Act — 
Description of informant — SuMciency.} 
—Ex p. Henderson, Ex p. Broder, 
Ex p. Stewart, Ex p, Joe Go Get, 
[1930] 1 D. L. R. 420 ; 52 Can. Crlm. 
Cas. 95.— CAN. 


so. Presumption that informant 

excise officer.] — B. v. Kusi, [1930] 2 
W. W. R. 607 ; 54 Can. 0. C. 151 ; 
39 Mon. L. R. 199.— CAN. 

gd, Dismissal of — Bight of toivn 

tii? mayor to appeal.} — U. v. Vw, [1930] 
2 W. W. R. 15 ; 53 Can. OTC. 255 ; 
24 8. L. R. 384.— CAN. 


ss. Confiscation of motor vehicle — 
Liquor not found therein — But seen to 
be thrown out,} — R. v, Lewis (N. S.) 
(1929), 62 (3an. Grim. Cas. 43.— CAN. 

Bf. Owner innocent,] — Where 

the owner of a vehicle is an iunoceiit 
person wrlth respect to a breach of tho 
Act by a person to whom ho has 
entrusted the vehicle, i.c. has boon In 
no way assoolaUMl with such breach, 
an order for the forfeiture of tho vehicle 
should not be made. — R. v. HowLErr, 
lie Wiggins & Globe Mori’oaob & 
Loan Co.. Ltd., [1930] 3 W. W. R. 
4.52 ; sub nom. Be H. v. Howlktt, 
h'e p. Wiggins & Globe Mortgage & 
Loan Oo., 54 Can. O. C. 386; 39 
Man. L. R. 206.— CAN. 


Bg. Seizure of truck in which liquor 
illegally stored — Truck property of 
innocent third party — Not liable to for- 
feiture,}— When goods seized under the 
Excise Act are the property of an 
innocent third party who has duly 
claimed them In aocordanoe with 
sect. 124 of the Aot, they are not 
subject to forfeiture to the Crown. — 
Be The Excise Act (Man.), [19291 4 
B. L. K. 154 ; 2 W. W. R. 353.— CAN. 


PART XIII. 

sh. Interdiction order — Removal of — 
Applicant proved to have refrained from 
drunkenness for twelve months.} — When 
on an appln. imder Govt. Liquor Act, 
n.S.B.C. 1924, c. 146.8. 69,toacounty 
ot. Judge to set aside an interdJotion order 
it is proved that appet. has i^efrained 
from drunkenness lor at least twelve 
months it is obligato^ on the Judge to 
sot the ortler aside. — Corano, [1928] 

2 W. W. R. 695 ; 50 Can. Orim. Cas. 
199.— CAN. 

■J. Conditions of issue.} — Before 

a person oan be interdiot^ under 
Govt. Liquor Act, R. S. B. O. 1924. 
c. 146, he must dearly be found to be 
within the class of persons who “ by 
excessive drinking, etc.*' are subject 
to interdiction under sect. 66 of the 
Act. A magistrate or other inter- 
diotion official has no power to make 
the order without first giving the person 
against whom the order is sought an 
opportunity to show cause wl^ it 
should not be made. — R. v. Sr . eloi, 
[19281 2 W. W. R. 692.:^AN. 

PART Kill. SECT. 7. 

p (p. 433) i. To what court— 

Sittings nearest to place where cause of 
complaint arose.}— H. v. CIJonway 
(B. O.). 52 Can. Grim. Cas, 161 ; [1929] 

3 W. W. R. 268.— CAN. 


»ART XIV: SECT, t, SUB-SECT. 2, 

t i. Paymenf for customs 

Eues.]— Pahkxan v, Benoit (P. E. I.), 
1926) 2 D. L. R. 975.— CAN. 
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V6I. XXX. 


Oasea 14a— 1S7. 


JUDGMENTS AND ORDERS. 


Part I 

14ba. Order of Registrar-General— Under Legitimacy 
Act, 1926 (o. 60),] — The re-registration, as 
provided for in the sched. to above Act, 1920, 
of the birth of a child originally illegitimate, 
the child having become legitimate by virtue 
of the provisions of that Act, is not a record 
of a binding decision. — Jones v. Jones (1929), 
98 L. J. P. 74'; 140 L. T. 647 ; 46 T. L. R. 
292 ; 73 Sol. Jo. 192. 

21. Add. Annotation : — Apld. Northwood v. 
L. C. 0. (1927), 137 L. T. 49. 


Definitions. 

30a. Order dismissing application to postpone 

hearing of action.] — ^An order made by a 
judge dismissing an application to postpone 
the heai’ing of an action in his list, & ordering 
appct. to pay the costs, is a “ judgment or 
order,” from which an appeal lies by leave to 
the Ct. of Appeal. — Maxwell w. Keun, 
[1928] 1 K. B. 645 ; 97 L. J. K. B. 306 ; 138 
h. T. 310 ; 44 T. L. R. 100 ; 72 Sol. Jo. 
48, O. A. 

44. Add. Annotation : — Apld. Re Debtor, [1920] 
2 Ch. 146. 


Part II. — Classification. 


52. Add. Annotations : — Refd. The Goiilandris, 
[1927] P. 182 ; Ingenohl v. Wing On (Shang- 
• hai) (1927). 44 H. P. 0. 343 ; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

54a. Decree annulling marriage.] — A decree 

annulling a marriage on the ground of im- 
potence is a judgment in rent altering the 


status of the parties. — I nverclyde (other- 
wise Tripp) v. Invkrci.yde, [1931] 1‘. 29; 
100 L. J. P. 16 ; 144 L. T. 212 ; 96 J. P. 73 ; 
47 T. L. R. 140 ; 29 I.. (1. 11. 3.53. 

101. Add. Annotation : — Refd. rampbell r. Poliak, 
[1027] A. (\ 732. 

127. Add. Annotation : Folld. Karl v. Earl tV 
Kyle, Earl v. Earl (1926), 90 L. J. P. 23. 


PART I. SECT. 1. 

d i. .] — jL wife obtained on 

Nov. 7, 1928, a docroe for judicial 
separation & costs. The costs were 
taxed, & execution Issiiwl on Feb. 22, 
1929, a return nulla ttona made three 
days later. In the meantime, she had 
obtained on .Tan. 23, 1929, in the same 
proceedings a decree for permanent 
alimony, none of which was paid. Her 
husband had conveyed property to 
the other doft. herein on Nov. 20, 
1928, before the costs were taxed : — 
Held : the first mentioned dewroo was 
a jiidRinent of tlie Supreme Ct. & the 
wife was a ci*odJtor entitled tf) Invoke 
the provisions of Fraudulent Coii- 
veyanoes Act. B. S. B. O., 1924 (c. 96), 
with respect to said conveyance by her 
husband. — Mackey v. Mackey & 
MAOxm, [1930] 1 W. W. R. 004; 3 
D. L. R. 497 ; 42 B. C, R. 440.— CAN. 

PART II. SECT. 2. SUB-SECT. 1. 

68 1, Final for one purpose — W tidier 
final for aU purposes .] — Where no 
defence is filed to a statement of claim 
which speolfloally claims dama«res & 
judgment by default is entered for 
dama^res to be assessed this judtrment 
precludes deft, from questioning the 
right of pltf. to damcM^, Sc leaves the 
quantum of damages the only question 
^ be determined. Such a judgment, 
though Intcrloontory as to the assess- 
ment of damages, is final as to pltf.'s 
“'“ht to damages. — Hixjl v. Btbphkn 


r^hl 

Mot 


-OTOR ft Akbo Co.. Ltd., [1929} 3 
D. L. R. 676 ; 2 W. W. R, 97: 23 
S. L. R. 652 ; revg., [1929] 2 D. L. R. 
556.— CAN. 

the nde* that when the ct’.^dcci5S?the 
snbstantlal question ot liability ft 
merely refers the assessment of damages 
to a referee, reserving nothing to itself, 
the judgment ought to bo regarded as 
a final judgment for the purposes of 
appeal: — i/eid: on an appeal from 
» judgmednt In an action lor damages 
fbr the wrong fu l cutting of timber on 


pltt.*s ft for an injunction, the 

appeal in qiu'Mtloii was an interlocutory 
appeal ; & ti c preliminary objection 
that It was cut of tinjo was sustained. — 
Mair e. Duncan Lumber Co. [1928] 
1 W. W. R. 108 ; B. C. R. 200.— 
CAN. 

66 Iv. .] — The word 

•‘judgment ’* in clause 13 of Letters 
Fatentls intended to cover an order as 
well as a decree, but the effect of the 
adj udioatiou must be such as to put 
an end to the suit or proceeding so far 
as the ot. iHJfore wrilch the suit or 
proceeding Is conotTnc/d, or If its 
effect. If it is not complied with, is to 
put an cud to the suit or proceeding. 
If It ha.s t his effect, the adjudication is 
a Judgment, otheiwlso not. — Cnn>AM- 
RARAM ClIETrYAH O CnElTYAIl FIRM 
(1928), I. L. li. 6 Ran. 703.— IND. 

o (p. 12^ I. Order on applica- 

tion under Devolution of Estates Act .] — 
An application on originating notice 
by an administrator for the advice of 
the ct. as to whether a certain person is 
entitled to share as a beneficiary in 
the estate of an inti^tate is not inter- 
locutory but final. - - He Johnson 
E« TATK, Johnson v. .Toiinhon ft Wood, 
[1929] 3 D. L. R. 80 ; 1 W. W. R. 275 ; 
23 8. L. R. 486.— CAN. 

a 1. Ordfer. ollowiTig set-off of 

costs .] — Babcock v. Standibh (1900), 
19 P. R. 195.— CAN. 


74 iii. .) — Budoeb v. Home 

Insurance Co., [1927] 3 D. L. R. 1044 ; 
[19271 S. C. R. 451 ; on appeal, [1929J 
1 D. L, R. 47 ; 119281 S. cT R. 486.— 

CAN. 

1 (p. 130) i. SuMeci to reference 

to assess damages,}-— Where the ct. 
decides the substantial quosUoii of 
liability In an action ft merely refers 
the asseNunnent of damages to a 
referee; reserving nothing to itself, the 
judraent should be regarrled as a 
final Judgment for the purposes of 
appeal. — Boblund v. Abbotsford 
Lbr., Min. ft Dev. Co., [1927] 1 D. L. R. 
279 ; 36 B. G. R. 886.— CAN. 
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q i. Order fixing remmuratiim of 

executor.] — Ke Davikh, l)Avii«nt. luju- 
UAN (1927), 38 11. 0. U. 249. -CAN. 

q ii, - ihder dirv.ctiim sheriff (o 
pnsred wilh ercculUm.] --livid. : Uio 
or(J«rr was an Interlociiiory order. - 
Maini.and Potato CoMMirrEia ok 
D iUKcrrroN e. Tom Ykk, (1U3J1 1 
W. \V. R. r,2u : l J). Ti. 11. 990. CAN. 


PART II. SECT. 2, SUB-SECT. 6. - A. 

bbl. .} -Pltf. having begun 

an action by a specially Indorsfai writ, 
moved bofnro a Jufigi.^ in cliarnbers 
for ^)oedy Judgment under K, S. C. 
(B. O.), Ord. 14, r. 1, & it was ordered 
that judgment should be entered tor 
pltf. for the principal sum ft tlint the 
aetioii should prowsed as to InL^rost : — 
Held : the order for judgmont was a 
final judgmont. — N ational Like 1n- 
BUKANCB Co. V. McOmTHHAY, [1920] 2 
D. L. R. 550 ; [1926] 3. O. R. 277.— 
CAN. 

kk i. .1 — All apnoal from the 

Judgmont of Appellate Division, Out., 
setting aside the awards of the ofilefal 
arbitrator fixing tlie rentals l4* be paid 
upon tbo renewal of oortain leoseM, ft 
referring the matlAjr hark to him for 
recoQHiaeration, with ilborty to sunplc- 
mottt the evidence already given, 
was niiashed for want of jurisdiction, 
on the ground that the judgment 
appealtsd from was uot a “ final 
judgment within sects. 2 (h) Sc 30 of 
tho Hupreme Court Act. — ToBON'ro v. 
Tiiomphon, [1030] 8. C. R. 120 ; suh 
nom. He. Thomt'HON ft Tohoni'O, [1930 j 
1 D. L. R. 999.— CAN. 

sb. Judgment rnaintaining inscription 
in law.Y—Ileld: a final Judgment. — 
Dominion Tbxtiijc Co. v. Skaifk, 
[192618. C. R. 310.- CAN. 


PART It. SECT. 2, SUB-SECT. 6. 

167 li. .] — Leslie v. Oanadiav 

Credit Cobpn., Ltd., j 1928] 3 D. L. it. 
178 ; [19281 8, O. R. 288.— CAN. 
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168* Annotation ; — Betd* The Lord Strath- 
cona (No. 2), [1020] P. 18. | 

176a. .] — The cfc. will not, in a special 

oase> make a declaration of a future right. I 
G. made his will as follows : — ■“ I give 
devise & bequeath all my real & personal 
estate whatsoever & wheresoever unto & to 
the absolute use of my dear wife H., her heirs, 
exors., administrators & assigns in full 
confidence that she will do what is right as 
to the disposal thereof between my children 
either in her lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow H. was pltf. & the children defts. : 
— Held : the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs. — Smith v. Gibson 
(1871), 26 L. T. 659 ; 20 W. R. 88. 

184. Add, Annoiationa : — As to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, [1927] A. C. 
186 ; Wigg V. A.-G. of Irish Free State, [1927] 
A. O. 674. Aa to (2) Apld. Jaeger v, Jaeger 
Co. (1927), 44 R. P. C. 437. Generally, Refd. 
Ruifilip-Northwood Urban District Council v. 
Lee (1031), 146 L. T. 208. 

185. Add, Annoiationa : — ^Refd. Whitney v. I. R. 
Comrs., [1926] A. 0. 37; Wigg v. A.-G. of 
Irish Free State, [1927] A. 0. 674 ; Grant v. 
Knarcsborough U. 0., [1928] Ch. 310. 

185a. — .] — Upon the establishment 

of the Irish Free State, the two applts., who 
were established civil servants of Ihe Crown, 
were transferi’ed to the service of that State. 
They retired in consequence of the change of 
Government, & being dissatisfied with the 
retiring allowances granted to them by the 
Minister of Finance, they brought an action 
against the A.-Q. for the Irish Free State 
claiming declarations as to their rights : — 
Held : applts. could assert their rights by 
an action against the Attorney-General, as 
in Dyson v. A.-G., No. 186. — ^WiGG v. A.-G. 
FOK Irish Free State, [1927] A. 0, 674 ; 90 
L. J. P. C. 88 ; 137 L. T. 460 ; 43 T. L. R. 
467, P. C. 

187a. .] — Held : an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — Rowland 
V. Am Council (1923), 30 T. L. R. 228 ; 67 
Sol. Jo. 365 ; 40 R. P. C. 87 ; on appeal, 
39 T. L. R. 465, 0. A. 

187b. S.P, Rowland Mackenzie-Kenned y v. 

Am Council (1927), 06 L. J. Ch. 470 ; 137 
L. T. 794 ; 43 T. L. R. 717 ; 44 R. P. 0. 
463, C. A. 

AmufiaiUm : — Reid. GlUcffhau r. MiulNttT of Houltli ( 1 U 31 ), 

47 T. L, U. 431K 

198. Add, Citaiion: — 12 Tax Cas. 106. 

198a. Must enforce private right.] — What 

weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
by a declaratory order is not a private right 
at aU. Pltf. has no personal right to have 
sewers kept in proper condition. It is a 
matter, as Lord Halsbuby says, for the 
whole district ; it is a matter committed to 
the special jurisdiction of a department which 
is a Government departmenj^ who have to 
act, not with regard to the interests of any 
particular individual, but with regard to the 
mterests of the district generally. I am not 
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199. 


201 . 


aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still less in a case where, as 
I have said, I am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (Maugham, J.). — Clark v, 
Epsom Rural District Council, [1029] 
1 Ch. 287 ; 98 L. J. Ch. 88 ; 140 L. T. 246 ; 
QQ T T> . dR T. T.- R. 106 • 27 L. G. R. 328 


Annoiationa : — Delete Anderson v. Equitable 
Life Assce. I^c. of the United States (1925), 
42 T. L. R. 123. 


Add, Annotation : — Consd. Ruislip-North- 
wood Urban District Council v, Lee (1931), 


145 L. T. 208. 

Add, Annotation : — Refd* Ruislip-North- 
wood Urban District Coimcil v. Lee (1931), 

146 L. T. 208. 


202a. Right to proceed to trial — Notwithstanding 
default of defence.] — Where pltf. could not 
have obtained a declaration of the nature 
sought {see Rates & Rating, No. 1168a, 
post), on a motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date^ of the 
writ, subject to his substantiating his case 
by proper evidence : — Held : he w^ entitled 
to proceed to trial for that purpose A obtain 
his declaration with costs. — Grant* v. 
Knaresborough Urban Council, [1928] 
Ch. 310 ; 97 L. J. Ch. 106 ; 138 L. T. 488 ; 
92 J. P. 30 ; 44 T. L. R. 224 ; 26 L. G. K. 165. 

213a. .] — A claim for a declaration not 

followed by any claim for consequential 
relief is as a lule useless & should be dis- 
couraged. For example, a landlord who 
claims that a tenancy was terminated by 
notice to quit ought to ask for possession. 
Similarly a tenant who relies on a lease void 
at law for want of a seal ought to ask for 
specific performance. — Gray v, Spyer, [1021] 
2 Ch. 649 ; 91 L. J. Ch. 98 ; 126 L. T. 238 ; 
revad. on other grounds, [1922] 2 Ch. 22, C. A. 


214. Add, Citaiion ;-~2 B. R. A. 779. 


219. Add, Annotations : — Consd. Ruislip-Nortli- 
wood Urban District Council v. Lee (1931), 
145 L. T. 208. Refd. Jaeger v, Jaeger Co. 
(1927), 44 R. P, C. 437. 

219a. .] — The male deft, owned two fields in 

which were a number of vehicles with 
structures on them or structures on wheels 
which had been vehicles, owned by his wife, 
the other deft., & let by the male deft, to 

E ersons who resided in them, Pltf. council 
rought an action in the King’s Bench Div. 
against defts. claiming (only) a declaration 
that theae stiaictui es were temporary build- 
ings ” within Public Health Acts Amendment 
Act, 1907 (c. 53), s. 27. The trial judge made 
that declai*ation. On appeal it was con- 
tended for defts. (a) that there being a 
remedy provided by sects. 6 1J7 of the Act 

by which pltf. council could sue tor pen^tiea 
in a summary niamier, there was no juris- 
diction in the High Ct. to g^ant the declara- 
tion ; & (6) that as the council had not claimed 
an injunction & could not have claimed an 
injunction, which is a remedy for the pro- 
tection of personal and proprietary rights, & 
as there was no actual dispute between the 
parties, there was no jurisdiction in the High 
Ct. to gi^ant the declaration : — Held : (1) this 
* case was distinguishable from Barraclough v. 
Brount, No. 222. In that case it was decided 
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that where a statute gave a right to recover 
expenses in a ct. of summary jurisdiction 
from a person who was not otherwise liable, 
pltf. had no right to sue for these expenses 
m the High Ct. In the present case by 
sect. 27 (4) of the Act of 1907 pltf, council 
had a right to pull down or remove these 
stractures if they were “ temporary build- 
ings within the sect, without reference to 
any ct., & there was jurisdiction in the High 
Ct. to grant the council the declaration for 
which they asked: — Held: (2) since 
Ouaranty Truest Company of New York v. 
Hannay Co.^ No. 219, & Russian Com- 
mercial Industrial Bank v. British Bank for 
Foreign Trade, Ltd,, No. 199, II. S. C., Ord. 25, 
r. 5, is shown to be intra vires, & the language 
of that rule must be read in its natural & 
ordinary meaning. On the assumption that 
pltf. council in this case could not have 
claimed an injunction, the High Ct. had 
jurisdiction to make this declaration. — 
Buislip-Northwood Urban District 
Council v, Lee (1931), 145 L. T. 208; 95 
J. P. 164 ; 29 L. G. R. 335, C. A. 

220. Add, Amiotation i : — Refd. The W. H. Randall, 
[1928] P. 41 ; li orwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 450. 

222. Add, Annotations : — Consd. Clark v, Epsom 
R. D. C., [1929] 1 Ch. 287. Apld. Musical 
Performers’ P^ot<^ction Assocn., Ltd. v, Briti.sh 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Distd. Ruislip-Northwood Urban Dis- 
trict Council r, Lee (1931), 145 1>. T. 208. 
Reid. Wigg V, A.-G. of Irish Free State (1927), 
96 L. J. P. C. 88. 

224. Add, Annotations : — Refd. Salisbury tio Ford- 
ingbridge District Drainage Board v. 


Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 566; A.-G. v. Sharp (1930), 99 
L. J. Ch. 441 ; Musical Performers* Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485. 

226a. Dramatic Sc Musical Performers' 

Protection Act, 1926 (c. 46).] —Musical Per- 
FORMERs’ Protection Assocn., Ltd. v. 
British International Picwres, Ltd. 
(1930), 46 T. L. R. 485. 

230. Add, Annoiaiion : — Consd. Everett v, Ryder 
(1920), 135 L. T. 302. 

231. Add, Annotations : — Apld. Grocdel v. lltm- 
garian Property Administrator (1927), 44 
T. L. R. 65. Refd. Groebel v, Himgarian 
Property Administrator (1925), 70 Sol. Jo. 
345 

231a. Power of local authority to pull down 
building.] • - Ruisltp-Northwood Urban 
District Council v . liKE, No. 2U)a, ante, 

239. Add. Ayinotations ; - Rofd. Liyztdl v. Thomp- 
son (1926). 43 T. 1 j. 11. 68; Jat^ger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 

251. Add, Annotation : — Consd. R. v. Grain, 
p. Wandsworth Urdus., [1927 J 2 K. B. 205. 
Refd. A.-G. r. Sharp (1930), 99 L. J. Ch. 441. 

260a. As to validity of foreign Judgment.] Cir- 
cumstances (see (>).\Fr.ifrr op JjAwh, No. 
1135a, ante) in : —Held : the ct. Imd 

power to make the declaration asked for.-- 
Ellerman iiiNES. Ltd. v. Head (1927), 
44 T. L. R. 7 ; rersd, on other points (1928), 
44 T. L. H. 285, C. A. 

262a. As to whether structure temporary build- 
ing.*'] — R uislip-Nortuwood Urhan Dis- 
trict Council v. No. 2 1 9a, ante. 


Part IX. — Effect of Judgments and Orders. 

282. Add. Ciiafion :—[ 1925] B. & C. R. 265. I 337. Add. Citation: — revsg. S. 0. sub nom, lie 
320. Add, Annotation : — Refd. Knight v, Knight Sneyd, Ex p. Oxford (Bp.), 52 Ij. J. CJi. 724. 

(1925), 95 L. J. Ch, 33. I 


PART 11. SECT. 3. SUB-SECT. 5. 

q i. .] — Meisneu v. Mason, 

[1931] 2 D. L. II. 156.— CAN. 

T I. .] — Tho rule that the cts. 

should not bo called on to decide 
merely theoretical propositions applied 
to an appln. by the IlnuldaU)r for tho 
approval by tho ct. of his action In not 
roucemingr certain property of tho co. 
from a tax sale . — Re Grkat Wbst 
Pkbmaxknt Loan Co., [1928] 3 

W. W. R. 628.— CAN. 

sd. Declaratory Judgments Act. 1908 
— Discretion of court-^ Anticipatory con- 
structirjn .] — Tho jurisdiction of tho ct. 
to give or make a declaratory judgment 
or order under sect. 3 of the above 
Act is discretionary, & the ct. will not 
give or make such judgment or order 
by way of anticipatory interpretation 
or construction of statutorv powers in 
tho abstract, without knowledge of tho 
facts 8c oircumstances under whlcfi 
such powers might bo exorcised, or 
without ajay certitude that many of tho 
powers will over be exercised. Neither 
will tho ct. exercise Its dlsorction to 
give or make auy judgment or order on 
a question of coostruotlon which, 
whichever way it is decided, does not 
nonessarUy put an end to tho litigation. 
— Dairt Proprietary assocn. (Inc.) 


V . New Zkalan'o Dairy 1*rodikk 
Control Boaiiu, [1926] N. Z. L, If. 
535.— N.Z. 

go, himting oi\ Crou>n . ]- * 

Tho Crown is not bound by tho above 
Act, Inn COSO where the question rulsoil 
involves a decision affecdlng a monetary 
claim against the Crown. — Me Dodo all 
V. A.-U., [1925] N. Z. L. R. lOi.-N.Z, 

PART IX. SECT. 2. 

0 1. Lands auhjecl to Truyrtguge.)- - 

RegiHtere<l ju<lgmont bincLs only the 
Interest of the debtors existing at tho 
time of registration, 8c therefore can- 
not affect a mtg»L alroaily given by 
debtor before the Judgment. — YortK- 
.siiiKK a 17 arantkk & Securities Corp.v. 
r. Ed.monds (1900), 7 B. 0. R. 348. — 
CAN. 

c ii. Txinds acquired by debbjr 

snhHequenlly tf) unsatisfied ejceculUtn — 
IVficther homid by ludament.] — Bent v. 
Banks (1872), 0 8. R. (2 N. S. D.) 

604.— CAN. 

c 111. Entered on uforrani of 

attorney — Executed by hiisband tt wife 
— Whether valid against wife^s real 
estaled — When a woman, entitled to 
real estate. Joined with her husband in 
executing a warrant of attorney on 


which a judgment was entertid 8c 
recorded, in orrler to bind such real 
ostale, tho Ct. of Probate Is not 
justified in treating tho judgment as 
a nnllily. — Re Nej>»ov’h E.htatk (1856), 
3 N. S. R. (2 Tliotn ? 1. -CAN. 

0 iv. Subsrjjui nl draUi of debtor 

insolvent — Right to issue exenution 
against rcprcscw/ofivr.V -Where a Jmig- 
meat lias been duly recorded in tho 
lifetime of a doueased party, 8c his 
estate has been declared insolvonl, by 
the Probate Ct., an execution may 
nevertheless be IsHued on such judg- 
ment. on a proper suggesfion of the 
facts on the record, ngulust his oxor. 
or administrator, bul can bo oxU>nde<l 
only on the land bound by sucli Judg- 
ment. — BCRftowEfl V. J»\ort, Cong. 
Dig. 570.— CAN 

PART IX. SECT. 6. 

836 1. Effect of covenant to pay 
interest — Mortgage.] — By a intgo. tho 
rntgor. covenanted, by a separate 
covenant, to pay Interest. The mtgee. 
obtained judgment against the rntgor. 
for tho prlnolpal 8c intci'est duo ; — 
Held : the security of the rntgo. was 
not merged in the judgment. — 
Lowry v, Williams, [189.5j I 1. R. 
274.— in. 
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Part Xl II. -—Enforcement 

366a. ,] — G-riffiths v. Hughes 

(1847), 16 M. & W. 809 ; 4 Dow. & L. 719 ; 
2 New Pract. Cas. 231 ; 16 L. J. Ex. 176 ; 
9 L. T. O. S. 67 ; 11 Jur. 318 ; 163 E. B. 
1418. 

366b. .] — Gibbs v. Fxjgbt (1868), 

13 C. B. 803 ; 1 C. L. B. 329 ; 22 L. J. O. P. 
266 ; 17 Jut. 1034 j 138 E. B. 1417. 

868a. .] — rule for taxation of costs, & 

an allocatur thereon, do not amoiint to a 


Part XVI. — Interest on 

407a. Erroneous decree.] — Hamilton v, 

Houghton (1820), 2 Bli. 169; 4 E. B. 290. 
H. L. 

Anvotaiion. : — Consd. Bateman v, Margerlson (1853). 16 
Bcav. 477. 

419a, Costs ordered to be charged on property .J 

^eld : as the costs were an eqtii table charge, 
they bore interest at four per cent. — LlB- 
PAHD V, Bicketts (1872). L. B. 14 Eq. 291 ; 
41 L. .T. Ch. 696 ; 20 W. B. 898. 


of Judgments and Orders. 

** rule ** or “ order ** within the above sect., 
so as to be capable of being registered as 
a judgment. — Shaw v. NEAiiE (1868), 6 
H. L. Oas. 681 ; 27 L. J. Oh. 444 ; 81 L. T. 
O. S. 190 ; 4 Jut. N. S. 696 ; 6 W. B. 636 ; 
10 E. B. 1422, H. L. ; revsg. on other points 
(1866), 20 Beav. 167. 

371. After this case add “ Order of Probate 

Division.] — 8ee Executors, Vol. XXIII., 
p. 281, No 3486.** 


Judgments and Orders. 

Annotatione : — Oonid. Eardley v. Knight (1889), 41 Ob. D* 
537. Apprrd. Re Drax. Savlle v. Drax, [1908] 1 Ob. 781. 

422a. .] — The ct. will give interest on 

costs payable out of a fund which /;annot 
be immediately realised. — Re Campbell* 8 
Trusts (1871), 19 W. B. 427. 

480. Add. Ciiaiion 16 Asp. M. L. 0. 624. 

448a. S. P. Pox v. Chari.ton, Charlton v. Fox 
(1866), 6 New Tiep. 362. 


Part XVII. — Judicial Decisions as Authorities. 


498a. ] — (1) When any tribunal is bound 

by the judgment of another ct., either supeiior 
or co-ordinate, it is bound by the judgment 
itself ; & if from the opinions delivered it is 
• clear what the ratio decidendi was which led 


to the judgment, then that ratio decidendi 
is also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendi in 
order to be bound by it. 


part XIII. SECT. 1, SUB-SECT. 1.— 
A. (a). 

af. Qeticral rni (,.] — Au action lies on 
a Jiwlfimcnt for a sum certain oven 
thoiiKh tlio juUginciit njcovcrabb' 
therein will have no more bludlnw 
effect than the former judgment ; & 
the ct. bus no power to prevent the 
judgment ore(Utf»r from bringing the 
action & rcoovoring thereon & no power 
to Impose terms on hiiu for so doing. — 
MuriiHKAD r. Nkwman, [1931] 1 

W. W. U. 589; 2 D. L. K. 519.~ 
CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. 


Bg, Jvdfftneni in favour of legaiee of 
one. partner — Aoainet other partner as 
exeevior — Previous judffmrrUs affoinsi 
same pnrtm.r — liy eec^tred d? simple 
creditors. H-HARinsR v. Harpkr 
(1890), 2 B. C. R. 15.-~CAN. 


•h. Judyment obtained by default in 
Quebec — DefencUtni resideni dt serred , 
with uvrii in Ontario.] — Deft, who was i 
iDsldent 8c domloiled In the Province 
of Ontario, \vas nerved there with a 
writ of siunmouH by which an action 
fi>r the price of goods sold 8c deliverod 
was oommenoea against him In tho 
S\iperior Ct. of Quoboc. The cause 
of aotion arose T>arUy, at least. In 
Ontario. He did not appear, & judg- 
meut was entered against him by 
default. In an action upon tha^udg- 
ment brought in a Division Ct. in 
Ontario by same pi tf. against same deft, 
tho latter pleaded that the Quebeo 
Judgment wm of no effect in Ontario, 

& tJiat in truth he was not indebted to 
pltf. : — Held : the provisions now 
found in Jud. Act, R. S. 0. 1927, c, 88, 
Bs. 51, ,52, which were enacted by an 


Act of tho Province of Oanada in 1860, 
23 Vlct. c. 24, must bo confined to 
actions upon judgments obtained In 
tho Province of Quebec, which, occord- 
ing to the principles of international 
law, appUcablo as between the different 
Provinces of the Dominion, are entitled 
to extra -torritoria] recognition, i.e. to 
those cases in which the writ was 
served witliin the Province of Quebeo 
upon a person domioilo<I & resident 
therein & who owed allegiance to the 
laws of Quebeo. — L uno v. Lkk, [1929] 
1 D. L. R. 130 ; 83 O. L. R. 194.— 
CAN. 

■ sj. Judyment ayainst lands — Enforce- 
ment of — Necessity to sue out execution.] 
— Bank of Upper Cakaoa r. Bbattt 
(1862) 9 Gr. 321.— CAN. 

PART xrv. 

sk. Judgment not registered — Priority 
of moripoge.}— M ineral PBODrers Oo. 
V. OONTINENTAL TRUST OO. (1906), 
37 S. C. R. 517.— CAN. 

PART XVI. SECT. 2. 

sa. From date of order.] — Pitts, 
brought an action to recover a liqul* 
daM sum. Deft, defended the action, 
Sc delivered a counterclaim. A con- 
sent was entered into between the 
parties, by which it was provided that 
all proceedings in the action should be 
stayed umm oertain twins. By these 
terms deft, agreed to pay to pltts. a 
oertain sum by tostalments, Sc if the 
instalments should be in arrear for 
more than seven days, the balance 
then doe should immediately become 
payable by deft. Deft, was to with- 
draw his oounterolalm, 8c the consent 
was to be made a rule of ot. An order 
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was subsequently made staying tho 
action on these terms. Default having 
been made by deft, in the payment of 
the instalments, a writ of fl. fa. was 
issued, directing the sheriff to levy 
execution on the goods of deft, for a 
certain sum, which included the 
balance then due 8c interest thereon at 
the rate of 4 per cent, per annum from 
tho date of the said order of the ct. 
Deft, applied for an injimction to 
restrain the sheriff from acting under 
the Ji. fa : — Held : since tho order of 
the ot. was one for the payment of a 
sum of money, it followed that interest 
was leviable at 4 per cent, per annum, 
8c that it ran from the date of the order. 
AooordinAly the amount for which the 
fi, fa. was issued was correct, 8c the 
sheriff could not be restrained by in- 

i unction from levying execution. — 
Tarbenbloom V. Morel (Glasgow), 
Ltd., & Sheblook, [1930] I. R. 361. — 
IR. 

PART XVn. SECT. 1. 

r i. .] — It is well settled bv 

Judgments of the PHvjr Council both 
that sect. 11 of Code of avU Pro- 
cedure, 1908, is not exhaustive of the 
subject of res judicata, 8c that for the 
general principles applioahle thereto it 
is lesdtimate to refer to decisions in the 
EngUsb ots. — ^M unni Bibi v, Tirloki 
Nath (1931), 68 L. R. Ind. App. 168. 
P. C.— WD. 

404 i. Whai peui of decision binding 
—Only ratio decid^i.}— Only the 
piinoiple upon which a case is decided 
is binoing upon a court of oo-ordinate 
Jurisdiction & inferior ots. — Re Ma 
Mta e. Ma Trsxn (1986). 1. L. R. 4 
Ron. 313. — IND. 



(2) If a decision of the House of Lords 
rests upon the special dc peculiar circum- 
stances of the case, the case does not bind the 
Hou^, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. & the House, & that 
doctrine is part of the law of the land until 
the legislature be moved to interfere. — 
Grbat Westebn Ry. Co. v, Mostyn 
(OwKERS), The Mostyn, [1928] A. C. 57 ; 
97 L. J. P. 8 ; 138 L. T. 403 ; 92 J. P. 18 ; 
44 T. L. R. 179 ; 26 L.G. R. 91 ; 17 Asp. 
M. L. 0. 367, H. L. 

506. Add- Annotation : — ^Refd. Koskas v. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 

506a. .] — It is the duty of a judge to ascer- 

tain the construction of the instrument before 
him, not to refer to the construction put by 
another judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion & error, in this way, that if you 
look at a similar instrument, & say that a 
certain construction was put upon it, &; that 
it differs only to such a slight degree from 
the document iiefore you, that you do not 
think the diffe *ence sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instni- 
ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. TV oii have, 
in fact, no guide whatever ; & the result, 
especially in some cases of wills, ha^ heen 
remarkable. There is, first, document A,, 
& a judge formed an opinion as to its con- 
struction. Then came document B., & some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, ho construes 
it in the same way. Then comes document 
C., & the judge there compares it with 
document B., & says it differs very little, & 
therefore, he shaU construe it in the same way ; 
& BO the construction has gone on until we 
find a document which is in totally different 
terms from the first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner ( J bssel, M.R, ). 
— Aspdbn V, Seddon (1874), 10 Oh. App. 
396, n. ; 44 L. J. Ch. 361, n. ; 31 L. T. 626 ; 
on appecd (1875), 10 Oh. App. 394, L. J.T. 

Arvnotatiem, : — Apld. JRe Whiting, Ormond w. Do Laimay 
(1913), 82 L. J. Ch. 309. 

506b. Cases decided on demurrer.] — Observations 
of ScRUTTON, Ij.J., as to the extent to whicli 
cases decided on demurrer are to bo regarded 
as authorities. — Sr. Anne’s Well Brewery 
Co. r. Roberts (1928), 140 L. T. 1 ; 02 

J. P. 180 ; 44 T. L. R. 703 ; 26 L. G. R. 638, 
0. A. 

517a. .] — It is difficult to know the circum- 

stances in which, in the course of the hearing 
of a case, a judge makes an interlocutory 
observation, & I think it would be most 
unsatisfactory to rely upon such an inter- 
locutory observation as an authority which 
binds me (Bennett, J .). — Be Burradon & 
Coxx/>i>OE Coal Co., Ltd., Martin’s Bank, 
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Led. V. Bttrradon & Coxlodqe Coal 
Oo,, Ltd. (1030), 23 B. W. O. O. 7, 0. A. 

525a. .] — In doubtful cases the cts. attach 

some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in overruling cases of much hi^er 
authority than the decision in this case 
[Birkenhead Ouarduxns v. Brookes (1906), 96 
L. T. 859, decided by Ridley & Daruno, JJ.] 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (Scrutton, L.J.). — 
Pontypridd Union v. Drew, [1927] I K. B. 
214 ; 06 L. J. K. B. 1030 ; 136 L. T. 83 ; 00 

J. P. 169 ; 42 T. L. R. 677 ; 70 Sol. Jo. 706 ; 
24 L. G. R. 406, 0. A. 

526a. .] — Great importance is to be attached 

to old authorities, on the strength of which 
many transactions may have been adjusted & 
rights determined. But where they are 
plainly wrong, & especially where the subso- 
quont course of judicial docisions has dis- 
closed weakness in the reasoning on which 
they wore based, & practical injustice in the 
consequences that must flow from them, I 
consider it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itself expi-essly affirming them (Lord 
Lorebuhn, 0.). — W):8T Ham Union v- 
Edmonton Union, [1908] A. C. 1 ; 77 L. J. 

K. B. 85 ; 98 L. T. 1 ; 72 J. P. 9 ; 24 T. L. R. 
108 ; 6 L. G. R. 39, II. L. 

Annotation: — Consd. Bounin t>. Kciiiko, 119291 A. C. 81ii. 


529a. Original construction erroneous.] 

— Originally, tlio Act of Parliament in 
question did not rocoivo tlmt construction 
which the language put seems to warrant ; 
but WG are bound by the wedght of authority, 
& however we may regret that the true 
construction of the Act seems to have been 
departed from, wo cannot now put that 
construction upon it which, unfetWed by 
authority, we might be inclined to do (HuL- 
LOCK, B.). — Booth v, Ibbotson (1827), 1 
Y. & J. 354 ; 148 E. R. 707. 

542. Add. AnnotcUion : — Refd. United States Ship- 
ping Board v. Strick, [1926] A. 0. 645. 

551. Add. Citations : — [1926] A. 0. 645 ; 31 Oom. 
Cas. 357 ; 17 Asp. M. L. 0. 40. 

559a. Affecting revenue.] — Tax cases ought not to 
be unsettled (Lord Sumner).- -Smith (John 
Son V. Moore, [1921] 2 A. 0. 13 ; 90 

L. J. P. O. 149 ; 126 L. T. 481 ; 87 T. L. R. 
613 ; 65 Sol. Jo. 492 ; 12 Tax Cas. 266, H. L. 

569a. .] — Whore a brood principle has 

been decided by the House of Lords it is very 
undesirable that it sliould be frittered away 
by fine distinctions (Lord Cave, O.). — 
Newton v. Guest, Keen & Nh3ttlbfold8, 
Ltd. (1920), 135 L. T. 386 ; 70 Sol. Jo. 689 ; 
19 B. W. O. 0. 119, H. L. 


Annoiattons : — Aoid* Ilobertsou 0 . S.8. Appalacbee, IlovlrR 1 ?. 
^VAppalacbeo (1928), 130 L. T. 488 ; Moule «. Mamiito 
Food Extract Co. (1927), 20 B. W. O. C. 446. 


5591 ). .] — When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (Lord Cave, 0.).— Jones v. South- 
West Lancashire Coal Owners’ Assocn., 
[1927] A. 0. 827 ; 90 L. J. K. B. 894 ; 137 
L. T. 737 ; 43 T. L. R. 726 ; 71 Sol. Jo. 680 ; 
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sub nom, Thomas v, Evans (Biohabd). & Co. ; | 
Jonhs r. South-West Lancashire Coal 
Owners* Assocn., 11 Tax Oas. 790, H. L. 

569c. .] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante* 

677. Add* Annotation : — ^Refd. Hart v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

588a. .1 — A decision of the appellate ct. in 

a colony which is regulated by English lawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council. — Robins 
V. National Trust Co., [1927] A. C. 615 ; 
96 L. J. P. C. 84 ; 137 L. T. 1 ; 43 T. L. R. 
243 ; 71 Sol. Jo. 168, P. C. 

Jnnntation : — Rafd. Pope Applianco Corpn. v. Spanish River 
Pulp & Paper Mills, [1921)] A. O. 209. 

688 b. .] — Great Western Ry. Co. v. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante. 

596a. Question of maritime law.] — A judgment of 
the House of I^ords upon a proper maritime 
question, whether given in an English or in 
a Scottish appeal, is of equal authority in 
all the Admlty. Cts. of the kingdom. — 
Currie v. McKnioht, [1897] A. C. 97 ; 00 
L. J. P. C. 19 ; 76 L. T. 467 ; 13 T. L. R. 
53 ; 8 Asp. M. L. 0. 103, H. L. 

AnnoiaHon : — Reid. Blairmore 8.8 Co. v. Mocrodle, [1898] 
A, C. 593. 

597. Add, Annotations : — Consd. Barton-upon- 
Irwell Union t?. Wycombe Union, [1926] 2 
K. B. 3. Refd. Wycombe Grdns. v. Barton- 
upon-Irwell Grdns. (1920), 43 T. L. R. 89. 

600. Add. Annotation: — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. 0. 243. 

601. Add, Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 

602. Add, Annotation: — Refd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1028), 46 T. L. R. 57. 

603a. .] — The English cts. are not bound 

by the jud^ents of the Privy Council. 
''I''hey pay them the greatest respect, but 
there are numerous cases where the House of 


Lords has declined to follow judgments of 
the Privy Council (Scrutton, L.J.). — 
Service v, Sundell (1929), 99 L. J. K. B. 
65 ; 46 T. L. R. 12 ; 73 Sol. Jo. 729, C. A. 

604. Add, Annotation : — Refd. Venn v, Tedesco, 
[1926] 2 K. B. 227. 

605. Add, Annotations : — Consd. Venn v, Tedesco. 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B. 72. 

608. Add, Citations : — 95 L. J. K. B. 866 ; 90 
J. P. 185 ; 42 T. L. R. 478 ; 24 L. G. R. 496. 
Add, Annotation : — ^Refd. Lynn v, Bamber, 
[1930] 2 K. B. 72. 

608a. .] — Now ought I to follow BuUVs 

Case % It is not technically binding on me. 
... In my view, the decision of the Privy 
Council in BuUVs Case is one which should be 
followed. It accords with equity principle. 
It is supported by powerful opinion & 
•decisions. It is agreeable to good sense & 
justice with respect to fraud. I therefore 
hold that it represents the existing law in 
these cts. (McCardib, J.). — Lynn v. Bamber, 
[1930] 2 K. B. 72 ; 99 L. J. K. B. 604 ; 143 
L. T. 231 ; 46 T. L. R. 367 ; 74 Sol. Jo. 298. 

609. Add, Annotations : — Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227 ; Lynn v, Bamber, [1930] 
2 K. B. 72. 

614a. Colonial appellate court.] — Robins v. 

National Trust Co., No. 588a, ante, 

618a. Exchequer Chamber.] — ^^A decision of 

the Exchequer Chamber ... is an authority 
binding the English cts. up to & including the 
Ct. of Appeal {per Cub.). — Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631 ; 98 L. J. P. C. 140 ; 141 
L. T. 370, P. C. 

624a. Question of fact.] — A decision of the 

Court of Appeal on fact is not binding on any 
other coui’t, except as between the same 
parties. When the decision is that from 
certain facts certain legal consequences 
follow, the decision is, I think, binding on 
the Court of Appeal in any case raising sub- 
stantially similar facts (Scrutton, .L.JJ.). — 
Newsholme Bros, v, Hoad Transport & 
General Insurance Co., [1929] 2 K. B. 
366 ; 98 L. J. K. B. 751 ; 141 L. T. 570 ; 45 
T. L. R. 573 ; 34 Com. Cas. 330, C. A. 


PART XVII. SECT. 4. SUB-SECT. 1.— 
B. 

sin. On colonial court — Contrary 
decision of fYivy Council .] — Lobb v, 
Rookwooij Rural Orbditb Societt, 
No. 603 U. post.— CAN. 

sn. On Supreme Cmtri of Caruulq .] — 
The Supreme Ct. of Canada Is not boimd 
^ or subject to the decisions of the 
House of Lords unless Sc until the 
Parliament of Canada shall so declare, 
that Parliament being now, as the result 
of tho Imperial Conference of 1026, 
the only authority which has Jurls- 
diotlon to make such a binding declara- 
tion upop the ct^ of this nation ; Sc 
where a doolsion of tho Suprcpie Ct. 
is now ftnmd to be in conflict with a 
decision of the House of Lords the law 
as declared by the former should be 
followed by the other ots. in Canada. — 
Qroroia Consthuctto.v Co. v, PAririo 
Grkat Eabtrrn Rt. Co., [10291 1 
D. L. R. 77 : [19281 .3 W. W. R. 406 ; on 
appmZ, [1929] i D. L. R. 161 ; S. C. R. 
680.— CAN. 


PART XVII. SECT. 4 . SUB-SECT. 8. 
608 li. Contrary decision 


by House of Lords .] — ^Whlle a decision 
of the Privy Oonncil on a point actually 
decided by it is binding on a Canadian 
ct., even though there Is a contrary 
decision on the same point by the 
House of Lords, yet where a statemont 
of law oited from a judgment of the 
Privy Connoil is merely a dictum, 
the Canadian ot. is free to follow the 
House of Lords. — Lobb e. Rockwood 
Rural Credits Society, [19261 2 
D. L. R. 819 ; [19201 2 W^. W. R. 1 ; 
35 Mon. L. R. 499.— CAN. 

603 lU. .)— Whore 

Canadian law with respect to tho 
subject in hand is English law. Sc a 
point thereof has been decided in one 
way by the Privy Council Sc snbee- 
cMiontly in a contrary way by the 
House ot Lords in a decision In which 
it expressly states in what respect the 
Privy OounoU erred, a Canadian ot. 
must apply the law as so settled by 
tho House of Lor^. — Will v. Bank 
OF Montreal, [19311 2 W. W. R. 364. 


miv. 


Courts in India .] — 

16 


A decision of the Privy Couucii binds 
all the cts. in India, at any rate as soon 
08 the decision is promulgated Sc oomes 
to the knowledge of a ot. in India. — 
Ninoappa Marbasappa Aulbshvar 
V. Gtanaji Pouraji Marwadi (1926), 
I. L. R. 51 Bom. 231.— IND. 


603 V. .1 — The 

decisions of tho Privy Council aro 
absolutely binding on all cts. In India. 
— /?c >U Mya r. Ma Thkin (1926), 
I. L. R. 4 Ran. 313.— IND. 
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624 iv. .1 — A decision of the 

Appellate Dlv. is binding on It Si on 
trial judges within tho province, unless 
& until It is overruled by a higher ct. 
Tbc belief that a higher ot. would take 
a dlflerent view from that expressed 
by tho Appellate Div., though founded 
on ^neral reasoning in other oases 
dooided by the higher ct., is not a 
sufliclent reasoning for not fol1o\ring 
the decision of tho Appellate Dlv. — 
Dowsett V . Edmunds (Alta.), [19261 
4 D. L. R, 796 ; [1926) 3 W. W. R. 
447 ; 46 Can. Grim. Cas. 330.— CAN. 
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628a. ^ .] — ^(1) Where a Ct. of Appeal lias 

before it a eerios of judgments of the Ct. of 
Appeal* which do not appear to be consistent 
mth each other, & the later judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial comity, 
it is open to the ct. t/O consider all the previous 
decisions of the Ct. of Appeal & to form its 
own view's as to which are the more accurate 
& which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (Atkin, L.J.). — Gi^askik r. 
Watkins, [1927] 2 K. B. 181 ; 96 L, J. K. B. 
469 ; 137 L. 132 ; 43 T. L. R. 314 ; 71 
Sol. Jo. 192, C. A. 

628b. Conflicting decisions.] — G laskie v, 

Wa'I'KINS, No. 628a, ante, 

628c. .] — Observations by Schutton & 

SAUOAN'r, L..TJ., where there w'ere con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider & decide the matter for 
itself. — Smiti! ' . ScmijjNO, [1928] 1 K. B. 
429 ; 97 I.. J. K. B. 276 ; 138 L. T. 475 ; 44 
T. L. R. 109, C. A. 

629a. Court of Criminal Appeal.] — Praotice 

Note (1928), 20 Cr. App. Rep. 186. 

630a. Exchequer Chamber.] Maine & Nkw^ 

Brunswick IOlectricat. Power Ck>. t;. Hart, 
No. 018a, a7iie, 

631a. Colonial appellate court.] — Rob- 

ins V, National Trust Co., No. 688a, anfe. 

631b. Question of fact.] — NEWsHoLAvr. Bros. 

V, Road Transport & General Jnsuh^noe 
Co., No. 624a, ante. 

642. Add. Amioiation ;-“-Refd. Lowilier v, ClitTord. 
[1927] 1 K. B. 130. 

642a. Conflicting decisions.] - -Where there 

arc two i)rovious decisions of the Div. Ct., 
one of which was decided by a ct. of two 
judges & the other by a ct. of iiireo judges, 
the rule of the Div. Ct. is to rcjspect the 
decision of the ct. of tliree judges. - -Dk 
Vries v. Smalluidoe, [1928] I K. B. 482 ; 
97 L. J. K. B. 244 ; 138 L. T. 497, C. A. 

642b. .]- Observations, where there were 

two inconsistent lines of authorities as to the 


construction of Rent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself. — R atkinsky v. Jacobs, 
[1929] 1 K. B. 24 ; 97 L. J. K. B. 666 ; 138 
L. T. 739 ; 92 J. P. 142 ; 44 T. h. R. 648 ; 
72 Sol. Jo. 364 ; 26 L. G. R. 380, D. O. 

661a. .] — When there is the decision of a ct. 

of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of eri'or, we ougnt to 
consider ourselves bound by it (Wilde, O.J.). 
—Barker r. Stead (1847), 3 C. B. 946; 
6 Ry. Can. Cas. 46 ; 16 L. J. 0. P. 160 ; 
8 I.. T. O. S. 390 ; 11 Jur. 90 ; 136 E. R. 
379. 

669a. — — Law of Property Acts.] -Where 

a learned judge, after considerat ion, has come 
to a delinite decision t>n a matter arising out 
of this exceedingly corn]>lieated difllcult 
legislation [the liiiw «)f IVoporty Acta], it is 
very desirable tiiat t lu* ct. .sliuuld follow' tliat 
decision (Mauchtam, .T .). — Ife Smith, Vincent 
V. SMi'ni, 119301 1 Cli. 88 ; 99 L. J. Clu 27 ; 
142 L. T. 178. 

679a. ,]— Stmible : a decision of the Exchequer 

(tliamber, where the judges were equally 
divided, w'ill ho regarded iia binding on the 
('t. of Ap])eal.- IIaki r. Hivehsdale Mill 
C o., [1928] 1 K. B. 170 ; 96 L. ,1. K. B. 69J ; 
137 L. T. 364 ; 91 .1. V. 136 ; 43 T. L. R. 396 ; 
71 Sol. Jo. 407, V. A ; on appcnl from S. C. 
8ttb nom. BivEH&iDAi i: Mill Co. v. IJaut, 
[1927] 1 K. B. 021, D. C. 

680a. .] — If one autliority wen; produced to 

me, & my own oijiriion were the ot her way, 
I would not follow' that authority ; but if tho 
authorities are numerous, 1 admit that I 

must be bound (Jessel, M.R.). Re Be'CIILEM 

Hospi'TAL (1875), L. H. 19 Eq. 467 ; 

; 44 L. J. Ch. 400 ; 23 W. R. 044. 

i AniwtfUion : — J\j- p. St. Katherine IJortpital (1881), 
i: Ch. D. ;{7«. 

685a. .]— Of course, if other judges 

have expressed dilToront views as to the 
construction, & their decisions are binding 
on this ct., this ct. has simply to bow & 
submit, whatever its own opinion may bo 
(Jessel, M.R .). — Re Wright, Ex p, Witxey 
( 1883), 23 Ch. D. 118 ; 62 L. J. Ch. 546 ; 48 
L. T. 380 ; 31 W. It. 663, C. A. 

Jnn^ttatioivf :—Con%(i, DaHliwood r. Mafirnlu«L 118U1] II Cli. 
306. Refd. Hournc r. Keane. [UMOJ A. (’. Slfl. 


681 Hi. .l—A iJeciuloii of 

the English Ct. of Appeal, which is not 
in conflict with a decision t»f the 
►Supreme Ct. of Canada & has not been 
departed from by tho Privy Council 
or overniicd by the Uousc f»f Lords, is 
binding on the K. B. of Manitoba with 
J*c6pect to the interpretation of an Act 
in the same terms as those of tho Act 
interpreted In the Ct. of Appears 
declfdoii, even though that decision is 
contrary to one given by a Ct. of Appeal 
of another province. — LovncRY v. 
Lamont (Man.), fl927] 1 D. L. H. 669 ; 
(19271 1 W. W. H. 95.— CAN. 

f i. .] — Dowsjrrr v. Edmunds 

(Alta.), No. 624 iv. onfe.— CAN. 

f H. .] — Decisions of the highest 

ct. of a province aro absolutely binding 
on all subordinate cts. in that province. 
—Re Ma Mta V, Ma Tiiejn (1920), 
1. L. K. 4 Ran. 318.-- WD. 

PART XVII. SECT. 4, SUB-SECT. 6. 

641 i. On another Divisional Oovrt — 
Court equally divided.] — The decision 
of an equally divided Div. Ct. Is binding 
on all Div. Cte. — Driscoll v. Collbtti, 


[19261 2 D. L. R. 428 ; 58 O. L. U. 414. 
— CAN. 

645 i. Court aiually divitUd.] 'riio 
decision of a DivlHlonal Court, tliougij 
the ix’suJt of uii cf|ual division of 
opinion, is, by the Judlcatim^ Act, 
M- 31 (1). bind lug on anoUier ct. of 
co'onlinalc Jurisdiction, & must l>c 
followed unless it may be dopaidcd 
frf»m by the concurrencii of the judges 
who gave the earlier dcKjlslon. — ■ 
Donald r. I^kwis. 1 1929 j 4 D. L. it. 
351 ; 64 O. L. R. 301 ; affg., 11929J 1 
D. L. li. 649; 63 O. L. R. 310. 
CAN. 

PART XVII. SECT. 4, SUB-SECT. 6. 

sn. On court ifsei/.l- '/’lie ct. having 
reached the conclusion that its previous 



PART XVII. SECT. 4. SUB-SECT. 7.— 
A. 

653 i. General rwfe.J ' Where cts. 
have co-ordinate JmisdicUou the 
practice in India appears to be that 
the decisions of one snob ct. are not 
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regard wl as binding another . — Re Ma 
My A V. Ma Theik (1926). I. L. R. 4 
Kan. 313. -IND. 

•o. Application ut High Court-- 
Apj/licatUm previmiely refusal by 
Supreme Court .] — An nj»plji. pnrsnaut 
U> ^rvice be Kx(!f!utlon of Act, 

1 901- J 924, 8. 19, for leave lo circcutc 
In Victoria a writ of af tnclirnent JHHiied 
out of the Supreme (Jt. of New South 
AVales lia vlng been refused by tJie 
Supreme Ojnrt of Victoria, an appln. 
under tho same Hcctlon nan ma<le for 
leavo of u justleo of lite High Ct. to 
execute tho writ In any stat/O other 
tliari New South Wales: — Held: the 
JEJigh Ct. ought not to make an order 
wldch had been refusiid by a ct. of 
co-orrlinato jurisdiction In the matter 
on facts identical witJi those brought 
Ijcforo tlio High Ct.- ~.JoNK8 v. Jo.vifiw 
(1028), 40 C. L. K. 315; [1928] 

V. L. R. 112 ; (19281 Argus L. JL 45. 
AUS. 


PART XVII. SECT. 4. SUB-SECT. 7. - 
D. 

693 li. S. P. Ross V. Fiset, (19261 
3 D. L. K. 289 ; (19201 2 W. W. R 
422 ; 20 Saak. L. U. 658.— CAN. 

34* 



OiM 70B«r— 788a. English and Ehfibe 

705a. Tax cases.] — One ought, 

especially in tax cases, which apply equally 
in Scotland & in England, to pay the 
greatest deference to decisions of the Scottish 
cts. (Gbeer, L.J.)* — Shanks v. Inland 
Bzcyknub Oohbs., [1929] 1 K. B. 842 ; 98 
L. J. K. B. 341 ; 140 L. T. 167 ; 14 Tax Oas. 
249, O. A. 

Annotation Held. L R. Coxnrs. v. MlUer, [1930] A. C. 222. 

705b. .] — Although I think it is quite 

true that the general considerations on 
which this case falls to be determined are 
the same in Scottish & English law, it is 
quite a different thing to say that Scottish 
&> English law are as much the same that 
you can quote cases &> make them Scottish 
authorities (Lord Dunedin). — I.eitch 
(William) & Co., I/td. v. Leydon, Babb 
(A. G.) & Co., Dtd. V. MacGeoghegan 
[1931] A. C. 90; 100 L. J. P. C. 10; 144 
L. T. 218, H. L. 

707a. Rating & Valuation (Apportion- 

ment) Act, 1928 (c. 44).]~We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 
trades & hereditaments veiy similar to those 
coming before the English cts. The English 
cts. are not, of course, bound by those 
decisions, though they ai‘e naturally care- 
fully considered by us ; for it is eminently 
undesirable that exactly siuiilar heredita- 
ments should be derates ^ in Scotland but not 
in England (Scbutton, Ij.J.). — Stoke-on- 
Tbbnt Revenue Officer v. Stokb-on- 
Tbbnt Assessment Committee & Potteries 
Electbio Traction Co., etc., etc., [1931] i 
1 K. B. 386 ; 100 L. J. K. B. 1 ; 143 L. T. 
660 ; 94 J. P. 177 ; 28 U G. R. 660, 0. A. ; 
on appeal^ 11981] A. 0. 151, JJ. L. | 

700a. .] — Decisions of the cts. in Ireland 

are not binding on an English ct., A if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
English law, the ct. will decline to follow 
them . — lU Inman. Inman v. Inman, [1903] 

1 Oh. 241 ; 72 L. j. Ch. 120 ; 88 L. T. 173 ; 
61 W. R. 188 ; 47 Sol. Jo, 92. 

714. Add. Ciiaiions 96 L, J. K. B. 930 ; 136 
L. T. 018 ; 42 T. L. R. 609 ; 70 Sol. Jo. 
734, 0. A. ; affd, svb nom, Newcastle 
Breweries, I/td. v. Inland Revenue Combs. 
(1927), 96 L. J. K. B. 736 ; 137 L. T. 426 ; 43 
T. L. R. 476 ; 12 Tax Oaa. 927, H. L. 

718. Add. Annotation : — Reid. Buerger v. New 
York life Assce. (1927), 96 L. J. K. B. 930. 

728a, Shipping decisions.] — ^American 


Digest Supplement. 

shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts. — 
GossB Millard v. Canadian Government 
Merchant Marine, [1928] 1 K. B. 717 ; 138 
L. T. 421 ; 44 T. L. R. 143 j 17 Asp. M. L. C. 
386 ; 33 Com. Cas. 139, 0. A. ; sub nom. 
GossB Millard v. Canadian Government 
Merchant Marine, American Canning Co, 

V. Canadian Government Merchant 
Marine, 97 L. J. K. B. 193 ; on appeal 
[1929] A. C. 223, H. L. 

789a. Disorepancy between reports.] Where a 
case was reported in 1893 both in the Law 
R^oria & in the Law Times^ & the reports 
dinered both in the narrative of facts & in 
the words of the judgments, Lord Buck- 
master assumed that in the Law Lteporta 
there was a revision by the judges of the 
jud^ents that they delivered & accepted 
that as an authoritative statement. — ^Fair- 
man V. Perpetual Investment Building 
Society, [1923] A. 0. 74 ; 92 L. J. K. B. 60 ; 
128 L. T. 386 ; 87 J. P. 21 ; 39 T. L. B. 64, 
H. L. 

789b. Duty of counsel to cite authorised reports 
when existing.] — PRAcriCTiJ Note, [1931] 

W. N. 121, H. L. 

752a. Cooper’s Reports.] — 1 may observe, in 

passing, that Sir George Cooper's reports are 
not reports of the very highest authority, 
& though they are sufficiently accurate, it 
should be remembered that Sib W. Grant did 
not correct his decisions in those reports, 
whilst he did his decisions reported in 
Merivale (Stuart, V.C.). — ^Baicbr v. Peck 
(1860), 3 L. T. 666 ; 9 W. R. 186 ; on appeal 
(1861), 4 L. T. 3, L. O. & L. JJ. 

753a. .] — Mr. Dickens was not a very 

accurate reporter (Leach, M.R.). — Livbsby 
V. Harding (1830), as reported in Taml. 
400 ; 48 E. R. 183. 

772, Add. Annotation : — Refd. Ijynn v. Bamber, 
[1930] 2 K. B. 72. 

787a. .] — Except on points of practice, the 

Weekly Notes should only be cited as interim 
reports of cases during tiie period required 
for their ^blication in the Laio Reports 
(Swinfen Eady, j .). — He Smith’s Settle- 
ment, Wilkins v Smith (1902), as reported 
in [1903] 1 Ch. 373. 

789a. .] — I do not think the Weekly 

Notes ought to be cited as authority on wiU 
cases (Lord Cozbns-Hardy, M.R.). — Re 
Howell, Re Buckingham, Ljggins v. 
Buckingham, as reported in [1915] 1 Ch. 241. 


8 *. On 

wtHfrdinaie courts.] — On pointt} where 
there is no decision of the High Ot., 
subordinate cts. in Lower Borina are 
stiU bound by the rulings of the Chief 
Ct.. & subordinate cts. in Upper Burma 
. are still bound by the decisions reported 
in Upper Burma Rnllngs. Under 
Oovt. of India Act. s. 107. the High 
Ct. has power, if it so desires, to dir^ 
the subordinate ots. in Upper Bomia 
to regard themselves as bound by the 
deoiaions of a bench of the Chief Ct. 
or even of a siiigle judge of that ot. — 
Re Ma Mva V. Ma 'Thkin (192«). 
I. L. R. 4 Ran. 313.— RfO. 


PART XVll. SECT. 4, SUB-SECT. 13. 

■t. India ,] — The decisions of thef 
Rudder Dowaui Adawlat & the Rudder 
Nisajnat Adawlat are not binding on 
the High Cts.-*-i?e Ma Mta v. Ma 
ThibinT 1026). I. L. R, 4 Ran. 313.— 
IND. 

•V. .] — Doolsious of the highest 

ot. of a province oro absolutely binding 
on all subordinate ots. in that province. 
& ordinarily deolsions of a full benoh of 
a superior ot. are binding on benohos 
other than full benches of that ct. 8c 
on all judges of that ot. sitting singly, 
decisions of benches are binding on 


single judges . — Re Ma Mta v. Ma 
Tiikin (1926), I. L. R. 4 Ran. 313. — 
IND. 

aw. Burma — Chief Court of 

Ixncer Burma — Whether binding — On 
High Court.]— The High Ct. In the 
exercise of its ordinary original & 
appellate jurisdictions is not boimd by 
decisions of the Chief Ct. of Lower 
Burma, although its decisions are 
conditional authorities ot the highest 
valuo to wliioh the greatest weifimt & 
respoot must bo attached . — Re Ma 
Mya r. Ma Tbkik (1026), I. L. R. 4 
Ran. SIS.— IND. 
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VoL ZXX. Cues S88a-804a. 


JURIES. 


Part VII. — Juries of Issue and Assessment. 


202a. Necessity for request or consent of 

defence.] — Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
for the purpose of a discussion taking place, 
when the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
only at the request of, or with the consent 
of, the defence. — B. r. Anderson (1929), 
142 L. T. 680 ; 21 Cr. App. Rep. 178 ; 29 
Cox, C. C. 102, C. C. A. I 

295a. Communications to Judge — ^Rlght of counsel 
to inspect.] — Hobbs v. Tinmng, Hobbs v. 
Nottingham Journal, No. 304a, post. 

301a. .] — Where a jury, before hearing 

all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether tJie case should be continued 
before the same jury. — D e Frevtllk v. Dill 
( 1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
C. A. 

A7inotaiuin : — Refd. HobbB v. Tlnling, Hobbs v. Nottiufirbaro 
JouTDal, I1029] 2 K. B. 1. 

304a. Whether ground for new trial.] — In an 

action for libel pltf. set out in his statement 
of claim the alleged libel, &; in a separate 
para^aph alleged an innuendo wliich 
practically repeated, but somewhat extended, 
the statements in the alleged libel. Defts. 
did not plead justification or fail* covament, 
but paid 20s, into ct. in respect of the aUeged 
libel as sufficient damages ; they made no 
payment into ct. in respect of the imiuendo ; I 
& they gave notice under B. S. 0,, Ord. 36, 
r. 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse lie was a man of unblemished 
reputation. Thereupon he was cross- 


examined os to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. 0., Ord. 36, r. 37, it being 
suggested that he was a man of ba<i reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal ; — 
Held: (1) the cross-examination was admis- 
sible as cross-examination t-o credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, &> the jury should have boon told 
that while they wore not bfiund to accept 
pltf.’s denials, those denials, tho\igh un- 
accepted, afforded no evidence that the 
incidents had taken place ; (2) the rrcjss- 

examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect ; (3) the jury should 
have been told that; their intervention was 
jirematurc, & they must hear the pltf.’s 
case to the end & be directed as to the 
issues they had to try ; A (4 ) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(6) (’ommui)ications from tlie jiiry to the 
judge slioul.d be shown to the f>art.ic?s’ counsel 
(per ScRUTTON, h. J.). 

While the better practice is fr»r communica- 
tions from the jury to be shown to parties’ 
counsel, the question wliethcr tluiy sljould 
be shown or not is one for the discrotifui of 
the judge (per Sankey, L. ,7.). — Hohhh v. 
Tinling, Hobbs v, N<rrriNGFiAM Journal, 
[1929] 2 K. B. 1 ; 98 L. J. K. B. 421 ; Ml 
L. T. 121 ; 46 T. L. K. 328 ; 73 Hoi. Jo. 220, 
C. A. 


PART I. 

>a. Order (jraniing — “ Cofnxmon ” in- 
advertently inserted — Amendment of 
order,] — Held: the order should be 
ameuded by strlkiug out the word 
“ cominon.*’ — B badbitaw v. B. C. 
Rapid Tbansit, [1927] 1 D. L. R. 599 ; 
38 B. C. R. 64.— CAN. 


PART VII. SECT. 1. 

a i. North-West I'erritorus Art, 

188(5, ss, 66, til— Effect of Onhr in 
Coutvcil of June 15, 1929.]~"K. c. 

Browne, R, v. Spkidel, [19:50] i 
W. W. R. 422 ; 1 D. L. R. 823 ; 4 
D. L. R. 1021 ; 62 Can. C. C. 311 ; 21 
Alta. L. R. 421.— CAN. 


PART VII. SECT. 2. 

72 ill. .] — Accused, except 

in coses of trial for high treason or 
misprision of treason, has no right to 
inspect the Jury panel — R. v, Baum 
(1927), 27 S. R. N. 8. W. 401 ; 44 
N. S. W. W. N. 13C.— AUS. 

•b. Original panel inadeguate — Etjwer 
of ivdoe to add to.] — Deft, was arrested, 
indicted & tried & convicts for 
liarbouring a quantity of dutiable 
goods, to wit, spirituous liquors nnlaw- 
niUy imported into Cau^a, of the 
value of over $200, whereon the duties 


laivfulJy iiayuble had not been pahl, 
in violation of CustoinH Act, Dominion 
Acts, 1907, c. 11. Oil the trial a 
Diiinner of JumrH, prevloiisly Hum- 
moiieil, were aliHcnt, & othoi*H were 
excused from Hcrviiig & a new panel 
was sninmoned. Tbo original panel 
was not diHohai'g<‘d, but tbe names on 
both panels were thrown into one 1 m > x, 
& the Jurj', Iru panelled for deft.’s 
trial, drawn from the nnines as »o 
eombiiKrd : — Held : tlie effect of the 
leglHlatlou AcIh • : 1919, c. 7. a. 41, 
woH to give the trial Judge antlmrity 
to retain the panel aimtmoned, to 
inereaw: (he nninher by (ulditiouH 
llieret-o, & the objcei.lon to (he com- 
position of the Jury drawn for deft.’s 
trial failed.— R. r. .Sitkuaian. 11928J 
1 D. 1j. R. 657 : s»ib nmi, H. v. .Scukli.* 
man. 59 N. .S. R 535. -CAN. 


■ 0 . Uiuht to intntecl ,] — While the 
Jur>' Act, 11. S. .8., 1920 (e. 43). makes 
no provlsirm as to when lnter»wU*d 
parties should be nemiitU'xi to inspect 
the jury ;>aiicl in the hands of the IoimiI 
regi.sl.rar (the panel Is never in oiisUidy 
of thn sheriff in Baskalcbewan), the, 
custom of allowing such inspection at 
any tune within 10 days of the opening 
of tbe ct. Is a wise practice, & an> 
departure from it by the local registrar 
should be made only on the, order of a 
Judge.— R. V. Bbonfman (No. 2), 
f 19:101 3 W. W. R. 78 ; 4 D. L. R. 1 0.16. 
—CAN. 


PART V*I. SECT. B, SUB-SECT. 3. 

C. (b) 1 . 

183 i. Rttvwf.. 34 S. (). R. 228. 

PART Vll. SECT. 6, SUB-SECT. 4. 

«d. Several actio iiH trml tuaether.] — 
Five actions wore In « Might by different 
pitfs. against two luftH. &. were by 
consent tried together before a Judge 
& Jury : — Held : tVio consent tt> try 
the actions together <11 li not give u 
light t^) more than f^ur peremptory 
ehalionges on each sidc^. - (Jav (Jo., 
Ltd. V. Tiiiou, [19271 1 1). L. It. 

JOUJ ; 60 O. L. it. 8. - CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

0 I 'and improjKTly siini - 

named, j- 1*1 If. In an action In a 
Division Ct. nMjuinid u Jury, purnuant, 
to 8. 121 of Division Cts. Act. 'J’ho 
clerk of the ct. siiiiimoriod a Jury, hut 
not in the manner prcwrlbod by the 
Act. Deft, objected &: tlie judge 
illsposed of the dliliculty by dilllng a 
jury from tlie body of the ct. ^I'he 
action was tried by the jury thus 
formed 6c judgment \vtu< ent/cred for 
pltf. upon the Jury’s verdict :-dldd : 
the Judge had no power to depilve 
either parity of tiio right to have a 
trial liv a jury quulilied 6c summoned 
according to tiie strict rouulreinentM 
of the Act.— F olky V. Sanohter, 
11929] 3 D. L. 11. 279 ; 64 O. L. R. 23.- 
GAN. 
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Caws 827— 671a. 


English and Empire Digest Supplement, 


827. Add, Annoiaiion : — Refd. Hobbs v. Tinling, 
Hobbs V, Nottingham Journal, [1929] 2 
K, B. 1. 

421. Add, Annoiaiion : — Retd. Campbell v, Poliak, 
[1927] A. 0. 732. 

423a. Jury finding verdict before all evidence 

given.] — D b Peevillb v. Dill, No. 301a, 
ante, 

428b. Jury Informed that defendant Insured.] 

— Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule. — Grinham v, Davibs, [1929] 2 K. B. 
240 ; 98 L, J. K. B. 703; 139 D. T. 379; 44 
T. h. B. 623 ; 72 Sol. Jo. 303, D. 0. 

476. Add, Annotation : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 


476. Add, Annotation: — Expld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

571a. .1 — Where an action for damages, 

based on a breach of a statutory regulation 
made under Merchant Shipping Act, 1894 
(c, 60), was tried by a judge with a jury, 
& several questions were left to the jury, 
which they answered : — Held : as the answers 
of the jury to the questions left to them were 
sufficient to deteimine the case, the judge 
was not entitled to ask them to reconsider 
their ilndingB on the question of the elTective 
cause of tlie accident, & the judge had 
thereby misdirected the jury. — Dew v. 
United British S.S. Co., Ijtd, (1928), 
98 L. J. K. B. 88 ; 139 L. T. 628 ; 17 Asp. 
M. L. C. 613, C. A. 

Annotation : — Raid. Servlcjo v. Simdoll (1929), 99 L. J. K. B. 

65. 


PART Vll. SECT. 10. SUB-SECT. 4. 

■d. Agreement after further considera- 
tion for feiv minuie^—No ground for 
Betting verdict aside,] — BAKRYt). Uoiikn- 
STSiN (N. B.). [10201 1 D. L. H. 446.— 
GAN. 


PART VII, SECT. 10, SUB-SECT. 6. 

liighi to visit locus in quo privately 
— di* camnmnicate result to feUow- 
jurymen,] — Althoiiffh a Jtiryman la 
entitled to apply to the HUbJect before 
the jury the ffonoml kuowlod^ whU i 
each man is snppONod to have, he oii^ht 
not to attempt tf) Inform hia mind as 
to tho particular facts of a case from 
outside HourcoH. If ho is porHoually 
acquainted with any material fact, he 
should submit to bo sworn as to it; — 
Tlfld : where a matter In dispute 
deiiended upon the condition of things 
oxistlug at a certain IcKuility, it was an 
improper irn^giilar prooijcdlug for 
Bomo of tho Juryiijon f-o visit the 
locality privately, & u dlixHjUon to the 
jury that tlicy were entitled to take 
Into cousiderution what might he told 
to them by any of their follows as to 
whtti they had scon & observed for 
fhcinseh'os was a wrong dlrttctlon. — ■ 
Wav r. Wat (1928), 28 8. U. N, S. W. 

ai6 : 45 N. a w. w. n. loi.— aus. 


PART Vll. SECT. 10, SUB-SECT. 8.— 
B. (a). 

sf. Discharge for misconduct — JIovo 
r>acancy made good .] — Where a luror 
misconducts himself, he should be 
discharged, & either a uew Juror added, 
or the whole jury discharged <5; a fi*csh 
jury Impanelled. Such Juror may bo 
taken from tho porsoiis present in the 
ct. romu If there Ik) none of the huui- 
inoned J urors prestmt. — Ukuati Mohav 
OllAKAVAUTY i’. EMPKUOU (1928), 
1. L .11. 66 Calo. 150.— IND. 


sg. .] — Every judge has an In- 
herent power to discharge tho Jury for 
misconduct. — Abdub Iiashid v. Em- 
picnon (1929). I. L. ll, 56 Calc. 1032.— 

IND. 


PART VII. SECT. 10, SUB-SECT. 8.— 
B. (bl. 

q I. . 1 — The power given a trial 

Judge by King's Bench Act, K. S. S.. 
1920 (o. 39), 8. 47 (1), to dispense with 
a Jury, although a Jury has been claimed 
by one of the parties, is one which 
should be exorclsod with judicial dis- 
orction. <.e., the Judge must give some 
gr>od reason for depriving the party 
of his right to a jury. — Bloomakrt v. 
Dunlop (Sask.), [1926) 4 D. L, R. 273 ; 
[19261 2 W. W. R. 817.— CAN. 

?ii. issue left to fury immuterial.) 

n an action against a police otilcer 
for UHsaiilt & battery, malicious prosecu- 
tion malicious arrest, the tiial Judge 
dispensed with the Jury in the trial 
of tho claim for assault & buttery', 
lie also ruled that in the trial of the 
claim for inullclous luvsi^mtion it was 
hts duty iiudor Jud. Act, R. S. O. 1911, 
c. 56, s. 02, to decide all quostiuns both 
of law & fact os to tho existence of 


reasonable & probable caus<' ; it be said 
that the Jury would bo called upon to 
try only Uio issues as to malice & 
damages. A Jury was thou culled it 
suoixi it the trial proceeded. The evi- 
dence being cIoHOu, & the Jury having 
rotii-ed, Uio trial Judge gave judgment, 
dismlsshig tho elaiin fur assault, it 
tinding that Ihoro was reasonable it 
probable cause for the piosccution. 
He also iudd, on the facts, as ;i matter 
ef law, that there was no foundation 
for tho claim for malicious arrest, lie, 
tliorofore, dismissed the whole action 
&. dlschaigod tho Jury ; — JJeld : having 
regard to Jud. Act. R. 8. O. 1927, 
0. 88, BS. 54-57, 63. the trial Judge hud 
a discretion to dispense ^vith tho Jury, 


& his discretion was properly exorcised. 
— Owens v. Mabtindale, 11928] 4 
D. L. R. 932; 63 O. L. H. 87.— CAN. 


PART Vll. SECT. 13, SUB-SECT. 1. 

466 li. .] — Mayiw Cask v. 

Pbbsoott (1925), 52 N. B. R. 272.— 

CAN. 


PART Vll. SECT. 13, SUB-SECT. 3.— C. 


63811 . .] — MoTa vjsu Bitos. 

y. Lanokh (B. C.). 11929] 4 D. L. R. 
46.5 ; ajCfd., 11931) 4 D. h. R. 209, P. O. 

—CAN. 


PART VII. SECT. 13. SUB-SECT. 4. 

661 I. Special matter^ Statement of 
reasons. J — lleld : the reasons could 
uot 1)0 ignored. — SirproN v. Smith. 
(1927) 3 D. L. R. 1008; [1927) 2 

W. W. R. 481 ; 38 B. O. R. 455.— CAN. 


PART VII. SECT. 15. 

671 ii. .] If an answer 

glA-en by a jur>' to a question Is not 
clear or sufficiently explanatory, it is 
a proper cjourso for the trial judge to 
ask them to retiro again & answer such 
supplementary questions as may be 
submitted to them for tho purpose of 
futlher elucidation. — PATi’KitMON v. 
Saskatchewan Gkeamehy Co., Ltd., 
U92I1 3 W. W. R. 564 ; 62 D. L. R. 
387 ; 14 Sasic. L. R. 544.— CAN. 

671 ill. .) — Where a jury 

has ^ven a gcnenil answer to a 
question & lias been sent back to give 
a more dufiulto answer & does answer 
mort) dehnitcly, the last answer is 
its real answ'er & tho one which must 
govern. — Barlow v. Canadian pAOino 
Ry., [1926] 2 D. L. R. 956; [1926] 
2 W. W. U. 11 ; 31 Con. Ity. Cas. 
414 ; 35 Man. L. R. 517.— CAN, 
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Vol. XXX. Cases 14— 216a. 


LAND IMPROVEMENT. 

Part I. — Apart from Statute. 

14. Add. Annotation :~Aa to (2) ApW. IJc Jacques Settled Estates, [1$)301 2 C’li. 1 18. 


Part III. — Under Settled Land Act, 1925. 


72a. Sherborne’s (Lord) j 

Settled Estate, No. 79a, post j 

79a. Authorised improvements — Improvements ; 
executed before Settled Land Act, 1925 
(c. 18).] — (1) A tenant for life of certain 
settled estates had expended on the settled 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred wore certain 
electric light installations to the mansion 
house & the erection of batteries. These 
pai'ticular woi >8 had been earned out before 
the coming into force of above Act, & were 
therefore not ‘authorised improvements** 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of cajiital, althougli 
under the new Act of 1925 they would bo 
“ authorised improvements.** On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
— Held : notwithstanding the fact that these 
works were executed prior to abo'^'o Act, 
there was, under the new Act, jarisdictioii in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capital moneys ; & consequently as the.se 
particular items were “ authorised improve- 
ments ” under above Act, they could be 
i*epayable out of capital, notwithstanding 
the fact that they were incurred on works 
executed before Jan. 1. 1926. Having 

regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2) The tenant for life having fuither claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled land, 
for tenant right valuation, on the ground that 
by his careful management before the sale j 
he had enhanced its value : — Held : such a i 


claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it . — Re Sherborne’s 
(Lord) Settled Estate, [1929] 1 Ch. 315 ; 
98 L. J. Ch. 273 ; HI L. T. 87. 

Aiinottiiimi : — Refd. lie .lucqueH S(*l.(.U*tl KstatoB, lllKU)] 2 


Ch. 418. 

79b. ~ Effect of sale of land.] He 

Borough Court Estate (1931), 75 Sol. Jo. 
830. 

79c. Electric lighting.] — Re Sherborne’s 

(Lord) Settled Estate, No. 79a, ante. 

79d, .] — Re Weld-Bj.undeij. Estate, 

Mowbray (Lord) v. Weld- Blun 
(1929), 73 Sol. Jo. 585. 

79e. .] — In 1919 the tenant for life of 


settled land elTected the installatjori of 
electric light in the matiHion liousc? adjoin- 
ing cottages, which liad previously been lit 
by oil lamps. The cost of the installation 
was i)aid by the tenant for life out of ins own 
money. The tenant for life now the 

ct. to authorise the tniBtcjcs of the M»‘Ul<,!inent 
to apply out of capital moneys the cost of 
the installation, the amount of surdi ctvst to 
be repaid to them out of the income of tlio 
settled land in fifteen years from the date of 
the order in half-yearly iuHtalrnents : — Held, : 
the imx)rovemcnt being one that would have 
had to be uiaflo sooner or laU^r, the order 
asked for should be niudt), repayment to be 
made by twenty half-yearly instalments, 
wherecjf the first must bo regarded as having 
fallen duo on June 30, 1920. — R,c JacQUeh 
Sjm’LED Estates, |19301 2 Ch. 418; 99 

L. J. Ch. 531; M4 L. T. 103. 

88. Add. Annotations : — Consd. Re Srnitli, Vincent 
v. Smith, [1930] 1 CUi. 88. Refd. Re Whit- 
aker, llooko V. Whitaker, [1029] 1 Ch. 002. 


Part IV. — Under Private 

216a. When effective.] — An improvement rent- 
charge imposed on land wdthin the improve- 
ment area under London County Council 
(Improvements) Act, 1899, s. 61 : — Held : 
not an effective charge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 
improvement itself had been completed at 
an earlier date ; & if the land was contracted 


Improvement Acts. 

to be sold free from incumbrances after the 
comi)letion of the irnproyement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance (d the land 
free from the improvement rentcharge. — 
Jte FaRHKH & (ilLBEUT’S CuNTHACT, [1914] 
1 Ch. 125 ; 8.3 L. J. Ch. 177 ; 1 10 L. T. 23 ; 
58 Sol. Jo. 98, a. A. 


PART VI. 

»d. B]/ locaiee of Crown laikd— Basis of osseitTneni.] — Highland v. Siiekkv (1000), .32 O. R. STl.— CAN. 
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Cases 12—122, 


English and Empire Digest Supplement, 


LAND TAX. 


12. Add. Annotation : — Refd. I. li. Oomrs. v. 116. Add. AnnotcUion : — ^Refd. Parr v, A.-G., 
Forth Oonaervancy Board, [1029] A. O. [1926] A. C. 239. 

213. 122. Add. Annotaiion : — Reid. Elder v. Northcott, 

[1930] 2 Ch. 422. 

SECT. 4, SUB-SECT. 4, — JowBTT v. FEDERAL Taxation i Tie Land Tax Aots, Wilson’s Case, 

h i. In OBcerUtininQ unimproved Comr. (1926), 38 O. L. il. 325. — AUS. [1927] V. L. R. 399 ; 49 A. Jj. T, .54; 

value — Ixind held under Crmvn leases.] h li. Licensed premises.] — I [1927] Argros L. R, 328. — AUS. 
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VoL ZXX. Cuaa l-870k 


LANDLORD AND TENANT. 


Part i. — Relation of Landlord and Tenant. 


1. Add, Annotation : — ^Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

182. Add, Annotation : — Retd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 10. 


230. Add, Annotations : — Apld. Weld v, Petre, 
[1929] 1 Oh. 83. Retd. Barratt v, Richardson 
Ss Cresswell, [1930] 1 K. B. 086. 

267. Add, Annotation : — Retd. Oanadian Pacific 
By. Co. V. R.. [1031] A. O. 414. 


Part II. — Agreements for Lease. 


380a. .] — Dob d. Hastings \), Waters (1860), 

16 L. T. O. S. 213. 

862. Add, Annotation: — As to (1) Retd. Franco* 
British Ship Store Co. v, Oompagnie des 
Chargeurs Franpaise (1926), 42 T. L. R. 735. 

368. Add, Annotations : — Consd. Todd v, Jones 
Bros., Ltd. (1930), 16 Tax Cas. 396. Retd. 
Keppel V. Winder, [1927] 1 K. B. 577. 

370a. Agreement “ subject to the terms of a 

lease.**]— Deft, employed house agents to let 
shop premises at 156, High Street, Bromley, 
Kent, & on Dec. 9, 1930, pltf., after inspect* 
ing the premises, offered to take a. lease. In 
reply the house agents wrote to him on the 
same day : ** Comer shop, 156, High Street, 
Bromley. Referring to our conversation 
this morning on the telephone, we contirm 


that, subject to the terms of a lease, our 
client is prepared to accept your offer to take 
the above pwmiisos on a 7, 14 or 21 years* 
lease at a rent of U350 per annum for the 
first 14 years, rising to £375 for the last 
7 years .... Wo have instmeted Mr. 
Bromley’s solrs. to put the draft lease in 
hand immediately to forward to your 
solrs. . . .** The draft lease was forwarded 
on the same day, after negotiations as to 
its terms doft.’8 solrs. wrote on Dec. 29, 
1930, to pltf. *8 solrs. i “ We have now 
received our client’s instructions on the draft 
lease, & he is prepared to accept your client’s 
alterations. We are, tfif3refore, having the 
lease engrossed, & will forward you a counter- 
part for execution by your client in due 
course.” This was done, but deft, then 


PART I. SECT. 2, SUB-SECT. 1. 

tx. Contract of ffuarantee.] — By au 
agreement defte. giiurautecd fulfUmeot 
of the conditions of the transfer of a 
lease, including paynnont of rent to O., 
the lessor &. nis son, the transferor. 
This agreoment contained a clause 
providing that, should B., the trans- 
feree, become insolvent, O. & his sou 
might claim from (lefts, immediate 
payment of the balance of the sum of 
fl0,2d0, being the amoimt due by B. 
under the assignment, & upon pay- 
ment of that balunco, (lefts, should 
bo entitled to the benefit of the term 
allowed under the original lease & the 
transfer thereof. B. made an assign- 
ment under Bkpey. Act. by vlrluo 
whereof the term created by the lease 
& transfer became vested In the 
trustee, who did not clcjct to retain th« 
promises or to disclaim : — Held : the 
efieot of the transfer, lease, & guarantee 
was to establish the relation of lessor 
Sc lessee between O. & B. — OuviESt v, 
SOLLOWAY, Miu^ & Co„ 119301 3 
D. Xj, n. 851 ; 65 O. L. R. 356 ; 11 

0. B. R. 356.-^AN. 

PART 1. SECT. 2, SUB-SECT. 2.— A. 

26 1. Definition — Substitution of land- 
lord by fenan/.]— “Attornment is not a 
mere agreement in favour of a third 
party to pay rent, but has been defined 
as the act of the tenant in putting one 
person in the place of another as his 
landlord. — J uobnpra Lal Sakkar r. 
Mobesh Chandra Sadhir (1928), 

1, L. R. 65 Calc. 1013.— IND. 


PART I. SECT. 2, SUB-SECT. 2.— B. 

aa. Under dauae in agreemeni for 
aole.l — In deedding whether an attorn- 
ment clause hot an agreement for the 
•ale of land created the relationship 
of liuidlord Sc tenant between the 
vendor 6c the purebAser the ct. has to 
determine whether the parties intro- 


duced tne clause bond fidct Sc this 
question n be detemiiuod on the 
circumstanc^es of the uarticular case. 
Although the tnef. that the rental 
reserved is liuctuuting is not usually 
of much point, ycb It is a ciroumstonco 
tx) be considered. — Bloomaert v, 
DUNLOP, 119271 3 D. L. R. 57 ; [1927) 
1 W. W. K. 1014 ; 21 Sask. L. K. 424.— 
CAN. 

PART I. SECT. 8, SUB-SECT. 1.- A. 

68 xxvi. .] — Vertannes v. 

Robinson (1927), I. L. R. 5 Ran. 
427,— IND. 

68 xxvfi. — .J— MoDonald 

V. AbbuOKLES (1889), 22 N. S. ll. 07. — 

CAN. 

63 xxvili. .] — Brock v. 

Benness (1898), 29 O. R. 4C8.— CAN. 

63 xxix. .) In mu action In 

(jjcctnicat by a landlord who put ihc 
tenant Into posHcasion, the Utimnt is 
estopped from denying the landlord’s 
title at, the point of time, of the deinise, 
& further cannot put forward in defentse 
any advciso title to a portion of the 
demised premises acquired by him 
during the tenancy. 'J’ho tjstoppel 
operates In the (»8e of a tenant who 
rernaiuH In poHSession even after the 
termination of the tcuantjy by notitHJ to 
quit.— MTTjrKAR Rahman v. isu« 
.Slkati (1928), I. L. R. 66 Onl. 15, - 
IND. 

•b. Lessor uninoorporated society .] — 
Held : an uninoorporated society such 
as the Chinese National Lea^e of 
C^ina, although not within the pro- 
hibition of sect. 8 of the Companies 
Act, R. 8. B. C,, 1924, inaamuoh as it 
has not “ for Its object the acquisition 
of gain.** is inoapahle of making a 
l( 3 asc ; the appellate ct. errf*d in holulog 
that applt. was estopped from setting 
up incapacity of the alleged landlards 
on the ground that to do so would bo 
laritaroount U* impeaching the title 
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i\o the proTiiisey of the la'rsons by wli(»m 
it way Jot into possession of ihom as 
tenant. To extend iho cHtoppcl, 
which exists M’h('ro the relationship of 
landlord A, tonaiit is aduiJtU3<l or 
eslaldishod, Sc which prevents tho 
tenant qneHtioning the landlord’H title, 
so as to imiUe it apply to a case in 
whh’h tJio n^ai (luestiou is as to the 
existence of that rcdatlonsliip, seems 
U} be wrong in julnclpic & is quite 
unwarranUMj by the authorities. - 
Canada Mornind News Co. v. Thomp- 
son & BrNNiNOToN, Low Yke Quan Sc 
Wai H(.n. fl930J H. <\ R. 338 : 3 


1). L. It. H33 : revsa., [1929J 2 D. L. R. 
J U ; 1 W. W. R. 548 ; 41 B. O. it. 24 ; 
rrrsf/.. [19281 4 D. J,. R. 628 ; 3 

W. W. R. 35 ; 40 B. C. It. 230.— cfAN. 


PART I. SECT. 8. SUB-SECT. 1. -E. 

1541. Whether tcrui7U estnppeil— While 
poHsessum retained- -J f ter expirtdUm of 
tenancy.] — In an action In ejectment 
by a landlord who put tho tenant Into 
possesslun, tho tehnat is este^pped 
from denying the landlord’s (iUe at 
the point of time of the demlHc, Sc 
further cannot |>iit forward In defence 
any adverse title to a portion of tho 
demlsiKl T)naniseH acciulred by him 
during tho tenancy. Tho eRtepml 
op(;ratcK In tho niise of a tenant who 
remains in possession even after the 
ternduatlon of tho tenancy by notice 
te quit. — MujiWAii Rahman v. Isob 
Hhrati (1928), I. L. R. 56 Cole. 15.— 
IND. 


PART I. SECT, a, SUB-SECT. 8. 

sd. Lease by life ienaiU to reversioner — 
VrdU death of lessor.}— h lease by a life 
tenant for a term certain to the 
reversioner, containing a covenant by 
the lessee to pay rent to the lessor, ** her 
heirs 6c ass^s,’* does not estop the 
lessee from showing that he has become 
owner on the lessor^ death. — l*aATa£CER 
V . Bowman (1889), 18 0. R. 265.- CAN. 
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refused to execute the lease, & on Jan. 24, 
1981, granted a lease of the premises to some 
one else. On Feb. 3, 1031, pltf. commenced 
proceedings for specific performance, or, 
alternatively, damages ; — Held : there was 
no binding contract to grant a lease, as tho 
expression “ subject to the terms of a 
lease ** in the letter of Dec. 9, 1930, meant 
subject to the terms to be contained in a 
lease executed by the lessor.** It followed 
that even if deft.’s solrs. were the agents of 
deft, to communicate by their letter of 
Dec. 29, 1930, the fact that deft, had himself 
agreed to tho terms of the lease, so that this 
letter was a sufficient memorandum of the 
agreement signed by the deft.’s duly autho- 
rised agents within Law of Property Act, 
1926 (c. 20), s. 40, there was no binding 
contract, because the result of the letter of 
Dev. 9, 1930, was that there could bo no 
concluded agreement until the lease had 
been executed. — R aingold v. Bbomusy, 
[1931] 2 Oh. 307; 100 L. J. Oh. 337; 145 
L. T. Oil. 

881. Add, Annotation: — Aa to (1) Refd. Blay v. 
Pollard & Morris, [1930] 1 K. B. 028. 

390. Add, Annotation : — Refd. Hawkesworth v, J 
Turner (1930), 46 T. L. R. 389. 

396a, Letter purporting to enclose engross- I 

ment — &> engrossment.] — A prospective lessee j 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved V)y tlieir respective 
solrs. By arrangement the engrossments of 
tiio lease counterpart were tlien preimred 
by the lessee’s solrs., who subsequently wrote 
to the lessor’s soli*, purporting to enclose the 
engrossment of the lease for his signature, & 
saying they had written to the lessee & 
expected tc) exerhango parts shortly. By 
mist^iko the engrossment of the counteri)ai-t 
was enclosed to the lessor’s solr., &. the 
engrossment of tho leiiso to the lessee, who 
subsequently dolivored it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the countcrpai’t. Shortly after this the 
lessee, relying {inter alia) on Stat. Frauds, 
repudiated the oral contract : — Held : the 
lessee’s solrs.’ letter purporting to enclose tho 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the le.ssee in person, constituted a sufficient 
memorandum of the oral contract. — H orneb 
V. Wat.ker, [1923] 2 Ch. 21 8 ; 92 L. J, Ch. 673 ; 
129 L. T. 782. 

444, Add. Annotation : >Refd. Flexmtin v. Corbett, 
[1930] 1 Oh. 672. 

463a. .] — Bowers v. Ca’ccr (1798), 4 Ves, 91 ; 

31 E. 11. 47. 

470a. .] — Pltf. agreed to let certain premises 


to deft, for seven years, but no lease was 
ever granted. Deft, entered into possession, 
& sub^quently, with pltf.’s consent, assigned 
his interest in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft, for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment : — Held : specific performance of the 
agreement could have been granted So tbe 
action was therefore maintainable. — G ilbby 
V. CossBY (1912), 100 L. T. 607 ; 66 Sol. Jo. 
303, D. C. 

472a. .] — Anon. (1718), 2 Eq. Cas. Abr. 

48 ; 22 E. R. 42, L. C. 

476. Add. Annotation : — Consd. Ariff v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. 

482. Add, Annotations : — Consd. ArifiP v, Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. L. R. 238. Refd. Canadian Pacific Ry. 
Co. V. R., [1931] A. O. 414. ♦ 

487a. .] — Under an oral agreement, in 

1913, applt. leased to reap, a small piece of 
land in India. It was intended in due course* 
to execute a lease in writing for five years, 
renewable every five years, & in anticipation 
thereof resp. erected substantial structures 
on the leased land. No lease was, in fact, 
ever executed. In 1922 applt. served notice 
to quit upon resp., asserting that rosp. was 
a monthly tenant; So in 1923 a suit for 
possession of the land was instituted by 
applt. It was established that in 1918 resp. 
Jiad notice that applt. refused to perform the 
t<erms of tho oral agreement of 1913 : — Held : 
the acts of resp. were all referable to the oral 
contract of 1913 whch was enforceable 
against applt. for a certain time, but resp. 
had allowed Ins right to enforce that contract 
to become statute-barred. — Abtff v. Rai 
.Jadunath Majumdar Bauadur (1931), 47 
T. L. R. 238. 

499, Add. Annotation: — Refd. Rve v. Purcell, 
[1926] 1 K. B. 446. 

501. Add, Annotation : — Refd. Rye v. Purcell, 
[1920] 1 K. B. 446. 

503a. .] — AI.I.AN V . Bower (1790), 3 Bro. 

C. C. 149 ; 29 E. R. 459, L. C. 

Annotations : — Distd. Hrodio r. St. Paul (1791), i Ves. 326. 

Reid. Clayton r. A.-G. (1834), 1 Coop. temp. Cott. 97. 

547. Add, Annotation : — Consd. Ladies’ Hosiery 
So Underwear v, Parker (1929), 46 T. L. R. 43. 

568. Add. Annotations: — to (1) Refd. Arifl v. 
Rai Jadunath Majumdar Bahadur (1931), 
47 T. L. R. 23S. As to (2) Distd. Borman v. 
Griffith, [1930] 1 C’h. 493. 


PART II. SECT. 4, SUB-SEOT. 2.— 
C. (a) U. 

472 I. Whether part j^fortnanet — 
ICntry A? 'expenditure with aequiesoence 
of lessor.] — AVhero thoro was a parol 
ii^rroemont botwooii pltf. & doft. to 
tho elloct that pltf. would grant a 
l>ermanent lease to doft. in respect 
of a ptoco of lemd, ^ where no loose 
was cither executed or registered, 
but doft. was put into posst>s6lon So 
orooted structures thereon to pltf.'s 
knowledge, whore it appeared that 
pltf. must have roalised tiiat doft. 
would not have constructed tho same 


unless ho was assured of tho possession ) 
of a poriuancnt right in the land, & 
that if the intention of pltf. was not j 
to gmnt such a lease it might reason- i 
ably bo expected that he would have i 
objected to tho coiistmotion of such 
a building ; — Held : in a suit of eject- 
ment by the lessor, deft., not having 
obtained a lease in oonforxuity with 
Transfer of Property Act, s. 107, read 
with litiglstration Act, s. 49, conld 
resist ejectment only If the case could 
be brou^t within me range of one or 
other 01 those principles of equity 
which have been held to apply to this 
country. — Amprr. JaduNath M vjmt- 

OA 


PAR (1928), T. L. 11. 55 Calc. 1090.— 

IND. * 

PART II. SECT, e, SUB-SECT. 1. 

■e. Extent of ohlioation .] — The Indian 
law docs not make a distinction in 
principle betw^een the obligation of a 
lessor &: of a vendor, so far aa regards 
tho duty to give a good title, though 
tho incidents of these different tyi>e8 
of oontract may be different as regards 
the obligation to give disclosure or to 
furnish proof thereof. — JvoTirRASAii 
SiNOH Deo v. H. V. Low & Co. (1929), 
I. L. R. 57 Calc. 1189.— IND. 
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600. Add, Annotation : — ^Refd. Torbay Hotels v, 
Jenkins, [1927] 2 Ch. 225. 

637. Add, Annotation : — Apld. Curtis Moffat, Ltd. 
V, Wheeler, [1929] 2 Ch. 224. 

639. Add, Annotation: — As to (2) Apld. Curtis 
Moffat, Ltd. V. Wheeler, [1929] 2 Ch. 224. 


834. Add, Annotaiion : — ^Refd. York Glass Co. v, 
Jubb (1925), 134 L. T. 36. 

845a. Failure to perform condition precedent.] 

— ^Fischer v. Kama^la Naickbr (1860), 8 
Moo. Ind. App. 170 ; 2 L. T. 94 ; 8 W. K. 
666 ; 19 B. R. 495. P. 0. 

864. Add, Annotaiion Held. Hr Oouirh (1027), 
71 Sol. Jo. 470. 


Part III. — Leases. 


981. Add, Annotaiion: — Refd. Palmer v. Crone 
[1927] 1 K. B. 804. 

1082a. .] — Duck v, Bhaddytx (1821). 

WCle, 217 ; 13 Price, 456 ; 147 E. R. 1047. 
Annotation: — FoUd. Doo d. Kettle v. Lewis (1830), 10 B. 

O. 673. 

1195a. .] — SU8.SEX (Countess) v. Wroth 

(1682), Cro. Eliz. 6 ; 78 E. R. 272 ; suit nom. 
Sussex (Countess) & Worths Case, 4 Leon. 
65. 

1 197a. .] — Slocomb v, Hawkins (1012), Yelv. 

222 ; 80 E. H, 145 ; sub nom, Shrcomb v, 
Hawkins, ("ro. Jac. 318. 

Annotations: — Oomd. Jerry u. White (1662), O. Bridpr. 82. 
Refd. Mun v. RaylieH (167.3), Freom. K. B. 310 ; Winter 
V. Loveday (1097), 1 Com. 37. 

1225a. — .]— Anon. (1553), Bro. N. C. 

95, pi. 437; 73 E. R. 896. 

1258. Add. Annotation : — Refd. Manchester Corpn. 
V, Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

1295. Add. Citation : — sxd) nom, li. v, Hastings 
Poor Law Union Guardians, J3 L T. 362. 
1313. Add. Annotaiion : — Refd. Taylor <■ Twin- 
bcrrow, [1930] 2 K. B. 10. 

1855. Add. Annotaiion : — Refd. Lowtherv. Clifford. 
[1927] 1 K. B. 1.30. 


1372a. Destruction of premises — By Are.] - 

Deft, demised to pltfs. for throe years a 
piece of land with a factory on it, & pltfs. 
were to keep the iuside or the factory in 
repair. The ajjjreomeiit said nothing as to 
the repair of tlie outside & as to insinance, 
but ><ave pltfs. an option of purcliaso during 
the term. Deft-, insured the factory ai;:ainst 
tire, &, on the occurrence of a fire wldeli 
almost completely destroyed it, ho received 
compensation from the iiisurance co. IMtfs. 
then gave noticti of the exercise of their 
option of purchas(j paid a deposit, but 
tleft. declincMl t-o reinstate tlu< walls & roof, 
& alleged that in exorcising the option pltfs. 
had to take the p>‘opi^pty as it was. In an 
action for a declaration that pltfs. were not 
bound to pr()ce(Ml witli the purchase, deft, 
counterclaim < hI for specitlc performance : — 
Held : since at/ the date of the exercise of the 
option pltfs., to thi' knowledge of d(?.ft., 
thought that he was goin)^ t/o r(i-ero<yt the 
factory, the part/ies wtu'o never ad idr/m, & 
pltfs. wore entitled to a return of their 
deposit, & the c(Uinterclaim for sp<5<Mllc 
performance failed. -JjONdon IIolei'ROOF 
Hosiery Co., I/jm). v. Padmore (1})28), 44 
T. is, R. 499, C. A. 


PART II. SECT. 8, SUB-SECT. 1. 

C. (a). 

sf. Valuation of furniturt. ] — W a lk kr 
V. Ki:u.y (1871), 21 C. V. 174. CAN. 

PART II. SECT. 8, SUB -SECT. 1.— 
F. (p). 

814 il. liiifht of party to utaive 

corulition in his favour.] — Paramount 
Tiikatrks, Ltd. r. Buande.miicroer, 
119281 4 D. L. Tl. 573; 02 O. L. 11. 
579.— CAN. 

PART II. SECT. 8, SUB-SECT, 2.— 
A. (b) i. 

m I. Breach due to former tenant 

holding orcr. ]— Hegent Tailors, Ltd. 

V. McArthur, [1931] 1 D. L. It. 492.— 

CAN. 

PART II. SECT. 8, SUB -SECT. 2.— 
A. (c). 

p i. To set off money paid under 

agreement against damages.] — On the 
breach of a contract, forfeiture does not 
attach, in the abscDc.e of a stipnlation 
therefor, to money banded over, not 
as a deposit to bind the barsrain, but 
merely as a part payment under the 
contract; but the party to whom the 
money was paid la entitled to have set 
off, as asrainst the claim for the return 
thereof, whatever sum he may be 
entitlea to as damages for the breach. — 
Eno (?how r. Balfour. 11928) 3 
D. L. R, COS ; 11928] 2 W. W. li. 158 ; 
22 Saak. L. Ik 666.— CAN. 

PART IIL SECT. 1, SUB-SKOT. 6. 

ag. Unincorporated body — EffeH of 
lease to. ] — A lease cannot he made to an 
unincorporated body by name. Sc any > 


attempt to do so in nugatory, 'Die 
utiuoat clToct that can b(5 given to such 
an attcirjpte<l louse Is to eonstnio it 
as a lease to Uie iJieiiiberH of tlie body 
as the memborshlp existed at the date 
of the ugreomont. — U e.ndicrhon r. 

'rORONTO GJC.VKRAL 'rUU.sm CoRl’N., 
[1928] 3 D. L. it. 411; 62 O. L. ll. 
303.— CAN. 

PART Ilf. SECT. 2, SUB-SECT. 1. 

972 V. .) — Wjlliamr Maciii.n'K 

Co. OK Wi.vMi'KO, Ltd, v. Winniih; 
.Storage, Ltd. (Man.), 11926] 4 

D. L. It. 1167; (1926J 3 W. W. It. 
451; rrrarf., [1928J 1 D.L. It. 12; [1927] 
3 . W. It. 666. 

PART III. SECT. 6. 

n i. Rights, liberties, privileges 

d: appurtenances.**] — HrM: to pass 
the right to advertise promlHoa by 
means of a man standing with an 
advertisement board at the entrance to 
an arcade.—HENRy, Ltd. v. M'tiLADE, 
11926] N. 144.— IR. 

PART III. SECT. 12, SUB SECT. 1.— 

B. (a). 

1378 i. Presumption of exercise .] — 
Cahuac’ v, .Scott, Cahuac v. Eulk 
(1872), 22 C. P. 651.— CAN. 

PART 111. SECT. 12, SUB-SECT. 1.— 

B. (b). 

n 1, .] — ^An agreement to lease 

made betwoen deft, as Immot Sc pltf. as 
lessee contained an option to purchase, 
of which the foUowing arc material 
portions ; ** 3c it is hereby declared Sc 
agreed that If the lessee at any time 
prior to tho expiration of the term 

25 


hereby granted shall give to tho lessor 
otic month’s notice in writing Miut he 
ilosinis i.o piu’cluiso tho frecdiold of tiie 
said laud horulty denilHcul tlio lessor on 
or before the oxidnitlon of hucIi notice 
will . . . transhT tlio said dontlHOd 
lirornIheyLo the ]c8Hee,’'cto. Tlionotlcso 
of his tiesiro f.o i^xerclae the ojition was 
given by pltf. to «left. on Nov. 27, 
1928. 'I'he 1,enu of the lease oxidred 
on Dec. J, 1928: //r/d.- the oiitloii 

I’oquirod for its exercise tliat one 
month’s notiw! t.herenndtir Hlmuld be 
given at a time to expire witJdn the 
term of the lease this ccndlUon, 
which must Ijc Htrictly construed, not 
having l)eoo (jompllcd wltli tlicre was 
no idnditig {•oniract. of saic. — G ardineu 
V. Flux, 11929] N. Z. Is. II. 697.- N.Z. 

PART III. SECT. 12, SUB -SECT. 1. C. 

g. I, ... . — * • Jtaiance to he 

arranged.*'] - -An onMon given the lesstw 
of a hotel to pur-ehaw! It within a year 
for 145,000; 115.000 cash & *^the 

hulaiiee to bo arranged, ” helrl f-o be 
unenforceable because Irjcompleto. - ■ 
McSori.ky V. MuimifY. (1928] 4 I). L. It. 
790 ; 11928] 3 W. W. It. 589 ; 40 B. C, 11. 
403; affd. huIs nom. Mduriiv v. Mc- 
SOBLEV St. PMINUK IOdWAKI) Ilf)TICT>t, 
Ltd., [19291 4 D. L. B, 217 ; S. C. it. 
542.— CAN. 

PART 111. SECT. 18, SUB-SECT. 1. —A. 

sk. l*remises no longer avnilatsle ftyr 
purposes cnnlemphjlcd.] ~ K fishery co. 
were tho teoants of Huiiiion flsnings 
under a lease for ninrUmn risking 
seasons. During the currt.uicy of the 
lease, the I^rosidcnt of tho Air Ooimcii, 
acting under statutory powers, /r>ade 
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Part IV 

14(69« Add, Annotation: — ^Hefd. Melzak v. Lilienfeld, I 
[1926] Oh. 480. 

1470. Add, AnnciaMona: — As to {2) Apld. Fhixinan 
V. Corbett, [1930] 1 Oh. 672. Refd. Melzak v, 
I^Ulenfeld, [1926] Ch. 480. 

1514. Add. Citations: --96 L. J. Oh, 805; 135 
L. T. 146. 

1526a. Underlessee of sub-term in mort- 

gaged premises — Covenant for further assur- : 
ance In mortgage — Underlessee entitled to | 
conveyance of legal estate — ^Law of Property | 
Act, 1925 (c. 20b Sched. 1., Part II., paras. 3, 
6 (d).] — ^A. in 1926 had become entitled to a 
sub-ierm in certain mortgaged leasehold i 
premises acquired by purchase by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contained a 
covenant by the then mtgor. with the then 
mtgee. his exors. administrators & assigns 
(inter alia) for further assurance of the 
nominal reversion in the three outstanding 
days in the head lease, thereby mortgaged, if 
requhed. In the head lease were certain ^ 
covenants by the lessee for repair of the 
premises. The freehold of the demised 
property ultimately became absolutely vested 
. m pltf. for an estate in fee simple. A. had 
gone into possession of the mtged. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that 


Underleases. 

there had been a breach of the covenant to 
repair contained in the head lease A claimed 
(inter alia) damages against A. It appeared 
that the nominal reversion in the head lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairtng covenant contained in 
the head lease. It was alleged, however, by 
pltf., that having regard to the fact that A., 
by reason of the covenant for further assur- 
ance contained in the mtfi^., was a person 
“ entitled to require a legal ei^te to be con- 
veyed to or otherwise vested in him ” under 
Law of Property Act, 1926 (c. 20), Sched. I., 
Part II., para. 3, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part II., para. 6 (d), So rendered 
him liable on the repairing covenants con- 
tained in the hecul lease : — Held : on the facts 
of the case, A. was liable by reason of the 
operation of Sched. I., Part II., paras. 3 Sc 
6 (d)t as a person entitled to require a legal 
estate to be conveyed to or otherwise vested 
in him ; further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1926 
(c. 1 1 ), enabling persons to disclaim the vesting 
of any legal estate affected by onerous 
covenants. — Pbachv v. Young, [1929] 1 Oh. 
449 ; 98 L. J. Ch. 237 ; 140 L. T, 608. 


Part V. — Agreements 

1669. AM. A miutaUom : — Consd. Janieson v. 
Kimiioll Bay Co. (19iii), 47 T. L. B. 

410. Apld. Millor v. Cannon Hill Estates, 
Ltd., lioai] 2 K. B. 113. 


Part VI.- 

1609. Add. Afinotaiion Peeoh v. Best 

(1930) 99 L. J. K. B. 637. 

1611. Add. Annotation : — ^Refd. New Liverpool 


Collateral to Leases. 

1578. Add, AyinoUiiion : — Retd. He Savile Settled 
Kstates, Savile v. Savile, [1931] 2 Ch. 210. 


Licence. 

Eastham Ferry & Hotel Co., T^td. v. Ocean 
Accident & Guarantee Corpn., Ltd. (1929), 
142 L. T. 349. 


byo-law8 wiuvmtinjr the irroaUn’ part 
of Uie area oocupl^ by the hsluiigrs 
lut<o a daiiRor zone for the purposes of 
aoria] fipiunery & bouibltig: praotico. 
The bye-laws provided that pruotioo 
would take place within the r.one four 
days a wotik throughout the year, &; 
that, durlntr practice, uo pc^rson mJjrht 
enter the *onu. or bring thereon any 
vehicle, animal, vessel, aircraft or 
tliiui;, & penaltieH w^cre imposed for 
coiitmvontlone of the byo-law^s. The 
offeot of a due observanoe of these 
byo-laws would be to render the fishings 
incapable of possession for the purposes 
of the lease, Sc although bombing 8c 
firhig preoiio<3 had taken place only on 
a portion of the days roeerved, the 
fishery co. had not attempted, since 
the byo-laws were pnimmgated, to 
exerolse their right of fisliing. In an 
action by the fishery oo. a^nst their 
landlord for declarator that they were 
ontitU*d to abandon Uie lease Held : 
as the effect- of the bye-laws was to 
('ause total eviction from the fishings, 
the landlord could no longer maintain 
the pursuers in poasesslon of the sub- 
lects of the lease, as he was bound to 


do, &, accordingly, pursuers wore 
outitled to abondou the lease. — Tay 
Salmon Co. v. Spbkoib:. [1929] S. 0. 
(Ct, of Sess.) 593,— 6COT. 

PART III. SECT. 18, SUB-SECT. 2. 

•1. Terms iiUrodured diSfering from 
terms of agreenieni — i>-ase exeaUed 
under order for specific performance ^ — 
W'here a lease has been executed under 
an order of ot. for the specific per- 
foriuauoe of an agreement, the party 
obtaining such lease is not estopped 
from proving that conditions 8c 
oovenouts have been introduced into 
it different from those which were 
contained In the original ailment. — 
Fkesman V , BLenny (1817), I Nfld. 
L. R. 3.— NTLD. 

PART IV. SECT. 3, SUB-SEOT. 1. 

1435 ill. .1 — Bkjot trAL Seal 

e. Bsnarabidas Khandklwai. (1987), 
1. L. R. 54 Calo. 948.--1ND. 

1435 iv. — -.launder Transfer of 
J^roperty Act. 1882, having regard to 
8. 105 &. a. 108 (f), an underleaac for 
the' entire residue of the under leeaor’s 

26 


term operates, in the absence of a 
contract to the ooutrary, as an tmder- 
lease. 8c does not. as ordinarily under 
English law. constitute an assignment 
of the lease. — Hunsraj v, Bkjoy Lal 
Seal (1929), 67 L. K. Ind. App. 110. 
P. C.— IND. 


PART IV. SECnr. 5. SUB-SECn*. 2. 
1471 i. Hy lehat covenants underUssee 
hound — Usual covenants — Underlease of 
licensed premises ,] — McOARtUTY v, 
CONOY (1927), 27 S. Ih N. 8. W. 217; 
44 N. 8. \V. W. N. 61.-^AUS. 


PART VI. SECT. 2, SUB-SECT. 2. 

r i. .]— New BntmavnoK 6 c 

Nova Sootia Land Go. v, Kibk (1849), 
6 N. B. li. (I All.) 443.— CAN. 

r ii, .] — Dcoondd V. DtTPUY 

(1883), 9 App. Cas. 150 ; 53 L. J. P. C. 
12 ; 50 L. T. 1*9. P. C.— CAN. 

a i. .1 — Rutteh v, Ohdk (B, 0.) 

(1918), 59 S. C. R. 058 ; 49 D. L. li. 
i C91.— CAN. 


i aii. .} — Royal Bank OF Canada 

! V , R. (1921), 62 S. C. R. 313; 68 
1 D. h, R, 23.— CAN. 
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1643. Add, Annoiatio7t : — Refd.L. 0. 0. v, Hackney 
B. 0., [1928] 2 K. B. 688. 

1650* Add. Annoiaiions : — Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198 ; Walton Harvey, Ltd. r. 
Walker & Homfrays, Ltd., [1931J 1 Ch. 274. 

1657. Add. Annotation : — Retd. Johnson v, Clarke, 
[1928] Ch. 847. 

1664<a. Acquiescence.] — Whether any & what 
restrictions exist on the power of a licensor 
to determine a revocable licence to occupy 
land depends upon the chcumsbances of each 
case. In 1926 the Ci’own proceeded against 
applts. alleging that poles, carrying telegraph 
wires, which they had erected on the i*ofi^way 
of a Canadian Govt, railway, were a trespass 
thereon, & claiming damages ; altt^rnatively 
the Crown claimed a declaration of applts.* 
rights, if any. As to the main section of the 
telegraph line, the poles, as they stood in 1926, 
had been erected upon the roadway between 
1906 & 1910 without leave or licence. As to 
two branch lines, the poles had been erected 
in 1893 & 1911 respectively, in each case 
while an agreement was in negotiation though 
no agreement was eventually concluded. 
The whole telegraph line, which was about 
600 miles in iengfth, was used by the public 
as well as by applts.: — Held: (1) on the 
facts, at the date of the proceedings all the 
poles were on the roadway with the licence 
of the Crown. Although applts. had 
originally been trespas.sers in respect of tlie 
main line poles, many years’ acquiescence & 
a claim to the payment of rent, had long 
since pi'evented them fi*om being so regarded ; 
in the case of the branch lines, it was to be 
inferi*ed that the poles had been erected by 
licence ; (2) the licencfj w^as revocable in the 


absence of any facts from which a contract 
t hat it should be irrevocable could be implied ; 
(3) having regard to the circumstances, the 
licence could be revoked only by a notice 
determining it upon a specified future date 
such as would give applts. sufficient time, 
not only to remove the poles So wires, but 
also to arrange for erecting them elsewhere. 

-Canadian Pacific By. Co. v. R., [1931] 
A. C. 414 ; 100 L. J. P. C. 129 ; 146 L. T. 
129, P. C. 

1677a. — '— .] —Canaptan Pacific By. v, B., 

No. 1064a, ante. 

1682. Add. A 7 inotation Refd. Messager v. British 
Broadcasting Co. (1927), 97 L. J. K. B. 261. 

1685. Add, AnnotaUo7i : — Refd. Canadian Pm'ifio 
By. Co. V. H., [1931] A. C. 414. 

1686. A dfZ. Arinotntion: — Refd. Oandiaa Pacific 
By. Co. V. B., [1931] A. 0. 414. 

1693. Add, Annotation Held. Walton Hai'vey, 
Ltd. V, Walker So Homfrays, Ltd., [1931] 1 
Ch. 274. 

1694. Add. Annotation : Consd. O’Cedor v. Slough 
Trading Co., [1927] 2 K. B. 123. 

1694a. - - Use of Government railway roadway 
for telegraph poles.} (Unadian Paciktc Ky. 
(U>. V. K., No. J66la, ante. 

1700. Add. Annotation : Walton Harvey, 

Lid. in Walker iV llortifrays, Ltd., [1931] 1 

Vh. 11 .'). 

1705. Add. Annotation : -Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1711. Add. Annotation : -netd. Salisbury House 
Estate r. Fry (1929), 98 L. J. K. B. 722. 

1728. Add, Ciiaiion : — 2 L. U. 1449. 

175 ga, .] — Hunt v. Colson (1833), 3 Moo. So S. 

790. 


Part VII, — Premises Included in the Demise. 


1783a. Garden not Included.] -Anon. (1561), 

Moore, K. B. 24, pi. 82 ; Dal, 29, pi. 5 ; 72 
E. R. 416. 

1788. Add. Annotation : — ^Refd. t’aHard v. Beenoy, 
[1930] 1 K. B. 353. 

1810a. Liberty of passage for pipes— Extent 

of right.] — Deft. co. were the lessees from a 
firm of architects for a determinable term of 
twenty -one years from June 24, 1923, So also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation “ excepting & re- 
serving unto the lessors So tlic person or 
persons for the time being occupying the other 
parts of the building the passage of gas water 
So other pipes So electric wires through the 
demised premises So the free running of water | 


So soil in So through the pipes connected with 
the demised premises.” In May, 1924, pltf. 
took a lease of the second floor of I. Court 
from the Arm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other paits of the 
premises pltf. conducted pipes from her 
prt^mises through deft, co.’s part of the 
premises. Deft, co., aft<ir the oiKHPations had 
proceeded for some time, alleged that great 
inconvenience would be caused to them, So 
cut the pipes : — Held : the reservation gave 
no right to the lessors or pltf. to introduce 
any new pipes or wires into tlie premises. — 
Taylor v. BiaxisH Legal Life Absuranck 
Co. (1926), 94 L. J. Ch. 281 ; 133 L. T. 453 ; 
23 L. G. R. 585, O. A. 


a ili. .1 — 0*Brikn V. R., [1927] 

2 D. L. R. 1139-— CAN. ^ 

•j. Agreement to display adverlieemimU 
in mo^le frames on spaces in post 
oJHces.y—Held : not a lease, but a 
licence to use tbe ^aces.— U. K. 
ADVKRTisrNO Co. r. Glasgow Bag- 
Wash Laundry, [1926J S. C. 303.— 
SCOT. 

^.'Agreement far operation of 
theatres.] — Defts., the lessees from pltfs. 
of two theatre bullaings, entered Into 
an ofirroement with tbe P. co. for the 
operation by it of the theatres. The 
a^freoment contained no words of 
demise or firront, no provision for 
exclusive occupation, 8c did not pur- 
port to confer upon the V. co. any 


estate or IntercAt in the land upon 
which the buildings stood : — Held : 
notwithstanding the use of the word 
rent " In tbe agreement, & notwith- 
standing that It provided for exclusive 
in anagcjiuent by the P. co., the agree- 
ment was not to be regarded as a lease 
but merely as a licence ; & pltfs. were 
not entitle to forfeit the lease to defts. 
for li reach of the covenant tliei^dn 
(HiutaliMMi not to assign or suiilet 
without leave. To l)e a a 

(iwument must confer a right of 

exclusive oc4:upatiou.— BnocKviLLK V. 

DovniE 8c Ritcmib, Bjmi okvillk 
Paramount Theatrics, Ltd., Bwx^k- 
VILLE V. DOBBIE. HiTCUIK & PAltA- 
MOT*NT TfiF.ATftKfl. liTP., 11929 J .1 
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U. L. It. 5B3 ; U. L. it. 75. -CAN. 

PART VI. SECT, 4 . 

166511. .) — MacLarenCo. 

w. Elko. Reduction Oo. (Can.), [1920] 
4 D. L. K. 593.— CAN. 

PART VI. SECT. 6, SUB-SECT. i. 

1669 iv. .] — Fikldkk V. 

Bannister, (IB(JO) 8 Gr. 2.57. - CAN. 

PART VII. SECT. 1, SUB-SECT. 2.— B. 

1778 1. WluU is ajjpurtenant to house 
lyr messuage — Mot space between 
front d? idreet.]~~HKli) v, Mmioo, (19271 
1 T), L. It. 235 ; 59 O. L. R. 579. CAN. 
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Part VIII. — Nature, Creation, 

182I5. Add. Annotation : — ^Refd. Ladies Hosiery & 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 304. 

1848, Add. Annotation: — As fo (1) Consd. Taylor 
V. Twinberrow, [1030] 2 K. B. 16. 

1848. Add. Annotation : — As to (2) Refd. Lowther 
V. OUfford, [1927] 1 K. B. 130. 

1968. Add, Annotation: — Refd. Anchor Trust Oo. 
V. BeU, [1926] Ch. 805. 

1975a. Duty of tenant from year to year — ^To use 
premises In tenantilke manner.] — A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end of the tenancy. The obligation continues 
as long as he continues tenant. If he alters 
the character of the premises, he commits a 
breach of the obligation, & is liable in damages 
for the injury to the reversion. — Marsdbn v. 
Edward Hbyes, Ltd., [1927] 2 K. B. 1 ; 
96 L. J. K. B. 410 ; 136 L. T. 693, C. A. 

1978a. Option to take lease “ for any term 

suitable to *' occupier.] — AVhere premises had 
been for some yearn in the occupation of R., 
who produced a letter addressed to him in 
1915 ^ signed by the landlord, purporting to 
give R. an indefinite option of p\irchase, 

• alternatively an option to take a lease of the 
property for any term suitable to R., an 
undertaking that so long as R. remained sole 
tenant the rent agreed on should not be 
increased : — Held : on the true construction 
of the agreement R. was merely a tenant 
from year year. — Johnson v. Oi..ahke, 

[1928] Oh. 847 ; 97 L. J. Ch, 337 ; 139 L. T. 
652 ; 72 Sol, Jo. 656. 

1982. Add. Annotation ;■ - Consd. Lidies Hosiery 
& Underwear, litd. v. Parker, [1930] 1 Oh. 
304. 

2011a. .] — By a lease of 1838, land at the rear 

of four houses, numbered 16, 18, 20, & 22, 
was leased for a term ending Sept. 29, 1923, 

& by an underlease of 1006 was sub-let to J. 
till May 9, 1923. By an agreement of 
Oct. 10, 1914, J. let it to P, for three years 
from Oct. 12, 1014, at a rent of £2 a week, 
payable weekly. On the land, «fe extending 
along the rear of Nos, 16, 18, & 20, was a 
shod, in which P. carried on the business of 
a general dealer until 1923, when he assigned 
the business to his wife & thereafter managed 
it for her. In 1919 pltf. co. took an assign- 
ment of the land behind Nos. 16, 18, 20, & 
22 for the rest of the term comprised in the 
lease of 1838, subject to the underlease of 
1906. On July 8, 1920, the Midland Bank 
acquired the leasehold revemion imme- 
diately expectant on P.’s tenancy under the 
agreement of 1914 : & on Oct. 6 in the 


and Duration of Tenancies. 

same year pltf. co. -acquired No. 18 & the 
land behind for fifty years from Sept. 29, 
1920, subject to the lease of 1838. After 
the end of his tenancy in 1917, P. had con- 
tinued in possession of the land & the shed, 
aying rent first to J., &, after Mar. 1923, at 
.’s direction, to the Midland Bank, which, 
in 1925, acquired the freehold reversion of the 
land at the rear of Nos. 20 & 22. No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf, co. which 
did not result in a concluded agreement. 
In Sept. 1928, defts. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 & 22, &; at the same time 
their solrs. wrote to pltf. co.’s solrs., asking 
if the co. would grant them a lease of the land 
in the rear of No. 18. After some corre- 
spondence pltf. co. refused to grant a lease 
of the land, & in Apr. 1929, commenced this 
action, claiming a declaration that it was 
entitled to the land, & alleging that deft. P. 
was at most a weekly tenant : — Held : by 
Maugham, J. {a) mere continuance in posses- 
sion by one originally in possession as tenant 
under a legal title, with the consent of the 
person who has become the landlord, may 
lead to the inference of a consensus that the 
one BO continuing shall be a yearly tenant, 
but on the facts a consensus that P. should 
become a yearly tenant of pltf. co. could not 
be inferred ; {b) the inference of a tenancy 
from year to year, which is drawn from the 
payment of rent by a tenant after the expira- 
tion of his tenancy, ought to be drawn only 
when such payments are by reference to a 
yearly itjnt, Sc P.’s payments of £2 a week 
rent to J. or the Midland Bank, after the 
expiration of the terra granted by the agree- 
ment of 1914, were nut so paid ; by the 
Oouit of Appeal, on the facts there was 
no consensus between pltf. co. & defts. 
giving rise to the relation of landlord Sc 
t-enant, without deciding the question 
whether, if thei’e had been such a consensus, 
it would in law have created a yearly or 
a weekly tenancy. — Ladies’ Hosiery Sc 
Underwear, Ltd. v. Parker, [1930] 1 Ch. 
304 ; 99 L. J. Ch. 201 ; 142 L. T. 299 ; 46 
T. L. R. 171, C. A. 

Antwtativn : — CODSd. Swift r. Aiubrost; (1931), 47 T. L. R. 
504. 

2042. Add. Annotation : — Consd. Swift v, Ambrose 
(1931), 47 T. L. R. 694. 

2042a. Payment of rent after expiration 

of renewed tenancy.] — Pltf., by an agree- 
ment dated Mar. 6, 1928, let a fiat to deft, 
from that date until Mar. 3, 1929, with an 


PART VIII. SECT. 4, SUB-SECT. 1.— D. 

1865 ill. Dob d. Pukdy v. 

PKTBiw (1838). 2 N. B. II. (Ber.) 630.— 
CAN. 


PART Vm. SECT, 4. SUB-SECT. 2.— 
C. (•) i. 

1884 vii. .] — ^A. having 

tfiven to B. his bond in £2.300, oon- 
ditioued. among: other tbingu, that O. 

D. 8honld reidde on a oertuiu lot of 
hind so loriK as they oonduetod them- 
selves In a manner agreeable to A. : — 
Held : no notice or demand was 


nocessary Ixjfore bringing ejectment. — 
TI8DA1.E V. Tisdauc (1880), 10 a P. 
106.^ — CAN* 


PART VIII. SECT. 5, SUB-SECT. 1. 

1946 i. Purchaser under agret- 

ment for sale at price payable by install 
ments — After forfeiture for rum-pay- 
Tncnf.)— P rinok v. Moore (1864). 14 
C. P. 349.— CAN. 


PART VIII, SECT. 5, SUB-SECT. 2. 

si. Adion for damages — Against 
landlord — liemoval of roof by landlord. ] 

28 


— Held: damages not Recoverable. — 
Hastinos V. Leonidas, [19271 S. R, Q. 
339 ; 21 Q. J. P. 156.— AUS. 


PART VIII. SECT. 6, SUB-SECT. 2. - 
B. (b). 


_ 2034 X. — — .] — Bamburo v. 

Cape Breton £lbo. Co., [1926] 4 
D. L. R. 683 ; 58 N. S. R. 341.— CAN. 


, 2034 id. .1— SruRDEE v. 

Merritt (1848). 6 N. B. R, (3 Kerr) 
641.— CAN. 
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option to renew the tenancy for a fui*ther 
period of one year. Deft, exercised the 
option, & on the expiration of the renewed 
tenancy on Mar. 3, 1930, remained in occupa- 
tion of the flat & continued to pay the i‘ent 
reserved by the agreement, but no definite 
arrangement was arrived at between the 
parties as to the terms on which deft, occu- 
pied : — Held : in these circumstances a 
•tenancy from year to year was created by 
implication of law & deft, continued liable to 
pay rent until the determination of the 
tenancy by a proper notice to quit. — Swift 
V, Ambrose (1931), 47 T. L. K. 594. 

2053* Add. Annotation : — Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 10. 

2078. Add, Annotations : — Consd. Swift v. Am- 


brose (1931), 47 T. L. R. 694. Refd. Lowther 
V. Clifford, [1927] 1 K. B. 130. 

2079. Adil. Annotation Refd. Rye v, Purcell, 
[1926] 1 K. B. 440. 

2080. Add. Annoiallon : — Refd. Lowther v, Clifford, 
[1927] 1 K. B. 130, 

2090. Add. Annotation : — Refd. Rye v. Purcell. 
[1920] 1 K. B. 440. 

2097. Add. Cttofions [1927] I K. B. 130; 90 
.1. P. 113; 24 L. G. R. 231. 

Add. A nnotation : — Refd. Manslield v. Robin- 
son, [1928] 2 K. B. 353. 

2101. Add. Annotation : — Refd. liowther r, 
Clifford. [1927] I K. B. 130. 

2150a. Demise to two & their ohlldren — Whether 
after-born children entitled.] — Stevens v. 
Lawton (1688), Cro. Eliz. 121 ; 78 K. R. 379. 


Part IX. — Renewal of Tenancies. 


2242. Add. Annotation .’—Consd. Swift v. Ambrose 
(1931), 47 T. L. 11. 594, 

2243. Before this case, for “ See, now. Law of 
Property Act 1926 (c. 20), s. 145,” read 
” See, now. La v of Property Act, 1922 (c. 16), 
s. 145.” 

2263. Add. Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2282a. .] — Stone v. Theeu (1787), 2 Bro. O. C. 

243 ; 29 E. R, 136, L. C. 

Aniuytatiuns :—ConBd. i\ White (1804), 9 Vcs. 554. 

Elzpld. Allan V. Dackhoiuc (1819), 2 Ves. & 13. 65. Consd.- 


.SJjaf(;**Kbnr.v KarJ r. MarllM»romrh Duke (J899), 2 My, & K. 
111. Refd. JJra<lfor«l r. JlrowMjohu (1868), 97 L. .1. Ch. 
198. 

2282b. .] — KEMn’c*N r. Packman (1790), cited 

in 7 Ves. at p. 170 ; 32 E. R. 72. 

2286a. .] — IvKiR V. Robinh (1838), 2 

Jur. 773. 

2287a. — — .]- (UtMCNwooD v. Evans (1841), 

4 Beav. 44 ; 49 E. \i. 254. 

A7inotiiti(m8 : — Apld. Jornifi r. .lonoB (1846), d Haro, 440. 
Ezpld. HndloKtoM V. VV lielpdalr, (1852), 0 Haro, 775. 
Refd. Haywanl v. I’lle (1 870), 22 L. T. 803 ; IhUa (Maniuln) 
V. Ryder (1881), 63 b. J. Cl). lOOO. 


PART VIII. SECT. 6. SUB-SECT. 4. - 
A. (a). 

2101 i. As to opt Urn to pur- 

cfutsc.l — A Ci'own lca.so provided that- 
the losHOC) upon paying a certain Kta((^fl 
Hum would bo entitled to a convoyaneo 
of the lands In fee simplo. The lesseoK 
failed to renew their lease hut hel<l 
over. In 1927, the present occupant h 
sent the Crown a cheque for the uinount 
mentioned in the lease & ixjquested a 
deed to the lands in question. The 
Crown returaed the checiiuj & refuMMl 
to convey the land for the sum offered, 
hcuico the present petition of riglil : — 
Held : the option to purf?has<» oiui- 
tained in the lease In question hei-ein, 
being unlimited as to time, was theni- 
fore inoperative & void because of the 
inilo against perpetuities, & was not, 
exercisable. The tenant who }if)lds 
over with the consent of the landlord 
becomes a tenant from year to year & 
holds upon the terms created by the- 
lease, so far as they are applleahle to 
a tenancy from year to year. An 
option contained In a lease to purc-husc 
the reversion & so destroy the tenancy 
is not one of the terms of the tenancy ; 
it is a provision outelde of the terms 
which regulate the relations between 
the landlord as landlord, & the tenant 
08 tenant, & is not one of the teims of 
the original tenancy w'hich will be 
incorporated Into the terms of the 
yearly tenancy <;reated bv the tenant 
bolding over after the expiration of the 
lease. — Tormet v. R., 119301 Ex. C. R. 
178.— CAN. 

PART Vni. SECT. 6. SUB-SECT. 6.— A. 

«m. Aijrtemtni to purchase — Agret' 
merit no< carried out.] — Tfeld : the 
tenancy was not determined. — 
CROaiaiX V. WORTMAN (1863;, 10 

N. B. R. (6 AH.) 648.— CAN. 

PART VIII. SECT. 9, SUB-SECT. 8. 

tn. Sub-lease for life db years .] — 
Held : the term of years was 

reversionary Si not conoorrent. Sc. 


bogiui to run when the life died. - 
Aj>aM' 1 e. M'Oolduick, 11927] N. I. 
127.- -IR. 

PART IX. hECT 2, SUB-SECT. 1.--B. 

2169 V. .!-A covonaut to 

renew runs vvitli The laud, & win bo 
spoelttcully euforeed by the asslgnoe of 
' a portion of the holding.— 8 e(;uktary 
OF State for 1ni»ia in LU>vnv\i. 
r. Volk ART Rim mi era (1926), 1. L. 

I R. 50 Mad. 595.— IND. 

; PART IX. SECT. 2, SUB-SECT. 3. 

! n i. .] — Where a renewal clause 

j in a lease cojifern on the lessee the right 
I to obtain from the lessor on thc5 expiry 
j of the old term, but not until then, 

! the grant of a new lease in prtesenli in 
; continuation of the old, the leftsor 
i cannot, during the currency of the lease, 
i though himself presently willing 
i grant a new lease, compel the lessee t o 
j accept it. even though the latter may 
1 have given nettiee of his intention to 
: exercise bis right of i-enewal. — 
1 Kennedy v. RbkUyman, 119251 N. Z. 

I L. R. 178.-N.2. 

’ PART IX. SECT. 2. SUB-SECT. 6. 

2181 V. .]— Becrktary of 

, State for India i.v Coem ii. v. Vol- 
KAHT BROTHER'=i. No, 21.59 v, ante. — 

! IND. 

2184 i. Jtejyrcsentaiive of lessee — 
: A;3:€cufor. I—N uuk.nt v. McLellan, 

, 11927] 4. D. R. H. 845,— CAN. 

p i. Not after transfer of lease- 

hold interest to others.] — .Iouehii 
Cha.vdua Roy r. Annada Ciiaran 
Chaldhury (1926), I. L. R. 53 Calc. 
.590. IND. 

! PART IX. SECT. 2, SUB-SECT. 6. 

i 8D. Jtene.uHd by former partner .] — 
i Hthi : the lease was bold in trust for 
; the partnership. — P ong v. Quono, 
i [1927] 3 D. L. K. 128 ; 11927] S. O. It. 
i 271.— CAN. 
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PART IX. SECT. 2, SUB-SECT. 9. -A. 

2200 v. - Aurecnient iii<UJl- 

nile.] ClEAiiV C’ldton (jo., 11028] 

3 1). U R. 61 : 62 O. J.. Jt. 257. CAN. 

r i. .]- A lease of a house 

&. consult Ing-rrioms contained a 
cov’enant for nuiewal & on option to 
purehas<t, under whicli tlie house was 
pure'.huHcd : //rfrf .* the covenant for 
renewal only ai)pllod to the entirety 
of the iiremlses, not to the conmilting- 
rooiuH alone.- Mohiuh v. Dunhtonk, 
11925] 8. A. 8. l{. 340.-— A US. 

r ii. — Sborktary of 

State for India in Oounoid v. 
VoLKAUT Rrothemh (1928), L. K. 5.5 
Ind. App. 423.— IND. 

■q. Notice of exercise of ojdion — To 
whom fficen.] A clauscj In defts.' sub- 
lease, wldeh was for two years, gave 
them an option fi i- a further period of 
throe years at a nartiod rental. “ throe 
months* notiue in w'rlting to l»o given 
In the event of this option being 
excrciHod.’* In the nead lease to K. & 
<;o. it was provided that the lessors 
sliould appoint tk. kts-p some pei-son 
residing in tins city of *J'. where tho 
building was, “ us their agent, to 
whom the lessecH may i»ay tlielr rent 
& give all notiwjH, & who will be 
autnoriHcd to receive upnllejitlons for 
& grant all legal cotwoutH, waivers tk 
other conwjSHions to the lessees.’* On 
Nov, 30, 1927, defts. addressed to the 
owners who resided in tho United 
8tate8. & to U. of the city of T. “ their 
agent,” a notice of their election to 
continue os tenants for the further 
period of three years, 'rho notkx) was 
not served upon tho owners but upon 
H. : — Held : the notkxj was properly 
given to tho original landlords, to 
whom U. & Co. lia^i previously re- 
leoseil tlielr Intere.^t ; defts. wei'fe not 
bound to go to tho UnitiMl Btates Sc 
serve the landlords, wherever they 
were to be found. — Gray v. Cuamandy 
Sc Sons, [1929] 2 D. L. R. 700 ; 03 
O. L. II. 496.— CAN. 
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SnoT. 6.— TENANCIES OP BUSINESS PREMISES. 


See Landlord & Tenant Act, 1927 (c. 36). 

2806a. Application for new lease — Time for — 
Extension of time — Jurisdiction of county 
court.]— ^nder the rules of procedure made 
under Landlord &; Tenant Act, 1927 (c. 36), 
a county court iudge has no jurisdiction to 
grant an extension of time to a tenant who 
desires to make application to the court for 
a new lease at a time later than the time 
prescribed by sect. 6 (1) of the Act. — 
DoKEGAii Tweed Co., Ltd. v, Stephenson 
(1929), 98 L. J. K. B. 667 ; 141 L. T. 262 ; 
46 T. L. R. 503 ; 73 Sol. Jo. 367 ; 93 J. P. Jo. 
380, D. 0. 

2806b. Service of notice before Act in 

force — Effect of.] — ^A tenant whose tenancy 
expired on Mar. 25, 1029, sent on Mar. 23, 
1928, a notice in the prescribed manner by 
registered post to his landlords requiring 
them under sect. 6 of above Act, which Act 
came into force on Mar. 26, 1928, to grant 
him a new lease of his premises in lieu of 
claiming compensation under sect. 4 of the 
Act. In the coimty ct. the judge took the 
objection that the notice having been served 
before the Act was in force, he had no juris- 
. diction. That decision having been affirmed 
by the Div. Ct,, pltf. appealed : — Held : 
the landlord having in his possession on the 
' day when the Act came into force a notice 
containing all the requisite}: for a proper claim, 
Sc that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge had jurisdiction to hear the 
claim. — Dobbin v. Ogden (1929), 98 L. J. 
K. B. 321 ; 141 L. T. 61 ; 46 T. L. R. 349 ; 
73 Sol. Jo. 190, C. A. 

2806c. Who may apply— Receiver for de- 

benture holders — Notwithstanding Uqulda- 

* tlon.]“ - A CO. was the lessee of certain premises 

under a lea^se expiring on June 24, 1930. In 
1925 the CO. issued a debenture by which 
it charged all its undertaking Sc all its 
property, i)resciit Sc future, including its 
uncalled capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under I-^andlord & 
Tenant Act, 1927 (c. 30), s. 6, requiring them 
to grant to it a new lease of the promises. 
In July, 1929, the debenture holdei's in 
exercise of the power on that behalf in the 
dobonturo appointed a receiver of the pro- 
perty Sc assets therein comprised. The 
landlords having failed to comply with the 
co.’s request for the gi’ant of a new lease the 
receiver on Hept. 23, 1929, commenced an 
action in the comity ct. in the name of the 
co. to obtain the grant of a now lease. On 
Oct. 15 a (jompulsory order was made to 
wind up the company & a liquidator was 
appointed. At the heai’ing in the county ct. 
preliminary objections were taken on behalf 
of the landlords : (a) that an order having 
been made to wind up the co. the receiver 
could no longer continue the action, Sc 
(6) that the notice by the ci>. requiring the 
grant of a new lease was not in the forai 
pi*escribed ” by (\)imty Court (Landlord Sc 
Tenant) Rules. 1928, Ord. 60b, r. 2. The 
county court judge upheld the preliminary 
objections. On appeal; — fleUl : (1) the 


right to apply for a renewal of the lease under 
. sect. 5 was a right given by the co. to the 
debenture holders as part of their security, & 
the receiver was entitled to enforce that 
right notwithstanding the liquidation of the 
CO. ; (2) sect. 5 did not require that the 
notice of claim for a new lease should be in 
any prescribed form. Sc therefore Ord. 60 b, 
r. 2, so far as it required that the notice 
shoiild be in a prescribed form was tUtra vires, 
— Gough’s Gakages, Ltd. v. Pugsley, 
[1930] 1 K. B. 616 ; 99 L. J. K. B. 226 ; 143 
L. T. 38 ; 46 T. L. R. 283 ; 74 Sol. Jo. 216 ; 
28 L. G. R. 239, D. C. 

28066. Whether prescribed form necessary — 

County Court (Landlord and Tenant) Rules, 
1928, Ord. 60 b, r. 2.] — Gough’s Garages, 
Ltd. V, Pugsley, No. 2306c, ante. 

2306e. Grant of new lease — What included — In- 
corporeal right — Fishing.] — Where an in- 
corporeal right, such as a right of fishing, is 
demised along with corpore^ hereditaments 
by the same lease, & the lessee uses both for 
the purpose of his trade or business, the 
incorporeal right is part of the “ premises ” 
within Landlord Sc Tenant Act, 1927 (c. 36), 
8. 5. Therefore, on the expiration of such a 
lease, the lessee, if he can show that the 
compensation for goodwill to which under 
the Act he would be entitled would not com- 
pensate him for the loss of goodwill if he 
removed to & carried on his trade or business 
in otlier premises, may require a new leasts of 
the premises wliich shall include the in- 
corporeal right demised by the original lease. 
— Whitley v. Stumbles, [1930] A. C. 544 ; 
99 L. J. K. B. 618 ; 143 L. T. 441 ; 46 T. L. R. 
555 ; 74 Sol. Jo. 488, B. L. ; ajfg., S. C. sub 
nom. Stumbles v, Whitley, [1930J 1 K. B. 
393, 0. A. 

28061. Basis of compensation.]— (1) Held: the 
basis of coumensation under the Act is not 
the loss suffered by the tenant, but the 
beiielit accruing to the landlord. 

(2) Under sect. 4 (1) it is irrelevant to 
inquire whether the “ higher rent ” is derived 
from a letting for the pui’pose for which the 
premises were previously let or for any other 
purpose ; Sc if the landlord could let the 
premises for any other i)urpose at a higher 
rent than they would have realised for the 
same pm^pose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
— IIUDD V. MA'rrHEWS, [1930] 2 K. B. 197 ; 
99 L. J. K. B. 621 ; 143 L. T. 383 ; 94 J. P. 
204 ; 46 T. L. K. 495 ; 74 Sol. .To. 465 ; 28 
1.. G. R. 486, 1). C. 

2306g. Action for compensation — Time for bring- 
ing.] — Held : a tenant is not entitled, before 
the tenancy has expired Sc before he has 
quitted the holding, to bring on action to 
recover compensation under landlord Sc 
Tenant Act, 1927 (c. 36), s. 4 (l)^^— S mith v. 
Metropolitan Properties Co., Ltd. (1931), 
48 T. L. R. 32 ; 75 Sol. Jo. 813, D. C. 

2306h. Ability to let premises at higher rent— 
Purpose of letting— How far material.] — 

lIUDD V, Matthews, No.^ 2306f, ante, 

2806j. Contracting out of Act— Adequacy of con- 
sideration.] — Holt v, Oadogak (1930), 46 
T. L. R. 271, 0. A. 
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Part X. — Particular Properties 


2880. Add. Annotations : — Retd, Ariff v. Eai 
Jadunath Majumdar Btdiadur (1931), 47 
T. L. R. 238 ; Canadian Pacific Ry. Co. r. 
R., [1931] A. C. 414. 

2881, Add. Annotoktion : — ^Retd. Bernard t;. 

WilHams (1928), 139 L. T. 22. 

2861. Add. Annotation : — Retd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

2871. Add. Annotation: — As to (1) Retd. O’Cedar 
V. Slough Trading Co., [1927] 2 K. B. 123. 

2875. Add. Annoiaiions : — ^Apld. Noble v. Harrison* 
[1920] 2 E. B'. 332. Retd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 
1 Ch. 666. 


2381. Add. Annoiatioyi : — Retd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

2387. Add. Annotation : — Retd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

2390. Add. Annotation : — Retd. Booth v, Thomas 
(1926), 96 L. J. Ch. 160. 

2405. Add. Annotation : — Retd. Floxuian v. Cor- 
bett, [1930] 1 Ch. 072. 

2406. Add. Annotation .‘-- Retd. Flexmaii v. (\»r- 
bett, [1930] 1 Ch. 072. 

2433. Add. Citation ; -134 L. T. 319. 

2456. Add. Annotation .’—'Retd, .Tames SliipatoiuJ 
«fc Sous, Ltd. V. Morris (1929), 14 Tax Cas. 
413. 


Part XI. — Covenants. 

2498. Add. Annotation : — Consd. Flexman v. Cor- i 2498a. Question ol fact.}- lly an agreement, 

bett, [1930] 1 Oh. 672. 1 in the form of a letter dated Dec. 12, 1928, 


PART X. SECT. 2. SUB-SECT. 8.— A. 

■t. Zjcmd leased in lots by reference 
to plan — Lessor not erUitled to depart 
from »Zon. 1— Burns v. Dilwohth 
Trust board, (192.0] N. Z. L. R. 488. — 

N.Z. 

PART X. SECT. 6, SUB-SECT. 1. 

•w. Common court — Itepair — Extent 
of (Mioati(yn.y--‘T!hG wife of the tenant 
of a house In a tenement brought an 
action a^inst the proprietors for 
damages In respect of Inlurioa. which 
she alleged she had sustaiuod in con* 
sequence of a fall caused by her foot 
catching in a depression in the pave- 
ment of a common coiu^ at the batik 
of the tonoiQont. Pursuer averred 
that the depression had been there, & ; 
the condition of the pavement had • 
been defective & dangerous, for some 
years, & that the defective state of the 
pavement was open & obvious. She 
cUd not aver that she was imawore of 
the defect, or that she had ever com- 
plained of it to defenders, nor did she 
deny defenders* averment that she 
had lived in the tenement for years : — 
Held : piursuor's averments were not 
relevant to Infer liability against de- 
fenders. — Y ouno V, Campbell, (1924] i 
S. C. 157.— SCOT. i 

tx. Clause exempting landlord from \ 
liahilUy in specified cases — Whether i 
ncijligcnce included,, j — Whllt? the janitor j 
of an apartment block was using high- 
test gasoline in ridding one of tin* i 
rooms of vermin, about which the i 
tenant of tho room had comp]aln(?d, an 
explosion occurred & the tenant was 
burned & her effects destroyed. Tlu^ 
janitor was authorised by the president 
of deft. CO., which was the landlord, ; 
to BO use the gasoline, & the ^vork 
1‘equii’ed the removal & replacing of j 
fixed boards fk. rails which were pait 
of tho permanent sti'uctnre of the 
building. The lease exempted the ; 
landlord from all liability for any j 
accident, loss or damage arising In or i 
about the buUding or premises from - 1 
heating, steam, water, gas or electric I 
lighting, or from any plant or aT)pli- ! 
anoes incident thereto, &: whether j 
arisbig from fire, frost, rain, weather ; 
or defkits in construction or materials j 
“ or from any cause whatsoever '* ; , 
It also exempted tho landlord from ! 
liability for any acts of any agtmt, ; 
servant or woriemon In any w-ay ; 
ooonpied or engaged In or about the 
builoOng or premises or in any capacity * 


whatsoever ; it also providojl that 
“ the lessors are not respousible for tlio 
cleaning or carcdaklng *’ of the tleinisiMl 
prorniac's : — Held : oven if tho janit or’s 
acts constituted negligence, the work 
was not “ cleaning ** within the mean- 
ing of tho lease ; tlie ejustietn acneris 
rule was not applicable to the ueUs 
referred to in the exemption clauHcs ; 
the expression agent, servant, ur 
workmen,** included aU persons acting 
for deft;, for whoso acts It would he 
hoi 1 MS*jc*o8lble & thus lnclndc<l deft.’s 
president ; Sr. the exemption clauses 
covoied n‘.;'lig;?nt oote. — Finnemoiir 

V. T. TlNDKitwooD, Ltd., llO-'tOj 2 

W, W. R. 348 , 3 D. L. R. 939 : 21 

AlUi. h. n. «!(;, revHf/.. 119391 2 
I). L. It. 873 ; 1 \V. V/. R. CAN. 


PART X. SECT. 6. SUB-SECT. 2. 

2380 viii. — .1— 

Watt v. Adamb Brotuiciis Hahnesh 
Manupaotubinu Co. (Alta.), [J928J 
1 D. L. R. 59 ; (19271 3 W. W. R. 680. 
—CAN. 

PART X. SECT. 5, SUB-SECT. 4. 

2896 iv. .]— <;onnor r. 

Season, Moattc &: Oo., I192.'>i N. Z. 
L. R. 123.— N.Z. 

b I, .1“ Whewj a landlord 

lets suites of rooms to separate tenants 
& provides a common numiis of ac<xisa 
which they must, or ore entitled to 
make use of, he is imder aii imTdied 
contnictual oblhration ot lnspC5t;t,lng 
the access from t.lnic to time, &, when 
necessary, repairing it so us to pre^vont 
the risk of a.c<jldcnt, 6c Is liable in 
damages for injuries sustained by the 
tenant bt?causo of his failure to carry 
out this duty. This rule was appil*xl 
in the present case to the giving wav 
of tho laillng on it roar balcony which 
served as a rear exit &, entrance to the 
pltf.’s suite 6c those of the other 
tenants on the same floor. Semhlc : 
the balcony railing in the condition 
it was at tho time of the a<xddent con- 
fititutod a trap.— M uPheiwon r. Oiu:i>rr 
Foxcilii Franco) Canaiuen (AlU.), 
fl930j 1 I>. h. R. 179 ; 24 Alta. L. it. 
240 ; 119291 3 W. W. R. 34H loffa., 
119291 4 D. L. R. 396 ; 2 W. W. U. 
(i23.— CAN. 

PART X. SECT. 7, SUB-SECT. 3.— 
B. (a). 

J other trade carried on — 

Cemseguent refusal of justices to renew.) 


— Held : n« the tenant liad brought 
about the refusal of tho rtmewal of tho 
licence l».v her own ocjt, the lessor was 
entitled to recover possession of tlm 
premises He damages for hroachos of 
(Mwenanta— MAdiJiitic t>. Day, 119291 
N. 189.- IR. 

I ii. Propomii transfer of liceme 

to other premises —Leamnu demised 
premises inUiirftsrd.] Idti's. woiu the 
owners of (aTlahi pitunlses to which 
a Hcvon-day llo»*iisc was atlHclKMl, 6c 
deft, was thoir lessee 6c. the holder of 
tiic' license. 'I’he least? c«>ntohuMl a 
(!OV(;uant by tho Jchhoo not to do, or 
Buffor to ho done, on the prcnnistis any 
act whereby the license might he 
ft>rfolt/t'<l or tho renewal ttteiuof with- 
hold, & alhft a ceveiiant that ho would 
Insurff the ll(!cnH(^ agfidnst forfeiture in 
tho loint, of the lossors the 

losKC't* In the h'inn of 41590. 'I’he lossee 
further covontinUtil to doUv(»r up t;h<j 
T)rumis«5H on tlie oxplmtlon of thi» lease 
in all reapectiH In siich eondltion us 
should ht) (consistent with the due 
perionnance & ohservunee of tho said 
oovoruint-s. Deft., who was also the 
owner of other premlMijs, sltuaUi in tho 
same licensing area, 6c tx) whhdi a six- 
day Ifisenst! was at1nch(?d, served notice 
to have tho seven-day lIcenHo traus- 
forred l.o the premises to which tho 
six -day license was at taclusl : /ieW ; 
as tin? elT(?ct of the irunshT would ho 
that pltfrt.’ prondwcr,. to wldch the 
sev(ui-day lloftnso w.n- ;ittaehed, would, 
for tlio purpoH(!H of Licensing (Ir.) Aet, 
1902, he sta,tuloiily uecmed nev«T to 
liave been llecnsjMl, so tnat wh<?n the 
Iiiase oxplrtjd jdtfs. would get hack 
PTOmlses to \vtd(;h iio litMiuso was 
attached, thtiy won; (;ntlt.h;d, iu view 
of the covciiaritH in tiic lease, to an 
liiJuncU(m t-o restrain deft, from exeixjls- 
Ijig the right of trunsbir (•,orifeiT(5d on 
idrn by Iijt(»\i(;uling l.lquor Act, 1927, 
s. 'II (Ii. llKA'rm'oTi; v. MAduruK, 
(1929] J. R. 170. IR. 


PART X. SECT. 14, 

sy. Lease of UHirehouse HjMir.e .] — A 
lesKcc of warehouse spfwx; sued his 
lessor for damages caused by the 
freezing 6c bursting of a standpipe in 
the warehouse. 3'hero was no pro- 
vision in tlie lease as to beating : — 
If eld : the landlord was \mder no duty 
to prevent tho standpipe from freezing. 
— BtcrrnnEg v . Gibbons, Ltd., 11927] 2 
D. L. R. 834 ; 8. 0. K. 862.— CAN. 



OaMf 2498a— 2760. Enoush and Ebipibb Diobst Suppleuent. 


&> signed by deft., deft, agreed to purchase 
from pltf. for £800 a leasehold house for the 
* residue of the term of 94 years comprised in a 
lease of 1849. The letter stated that deft, 
understood the ground floor ^ basement to 
be let to a tenant holding over as a yearly 
tenant at a rent of £60 a year, payable 
quarterly, & it fixed Mar. 25, 1929, as the 
date for completion. Pltf. signed an acknow- 
ledgment agreeing the terms as in the letter. 
In the lease of 1849 were lessee’s covenants to 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow building 
without consent, & not to carry on offensive 
trades or do “ any . . . tiling which may be 
to the annoyance, damage, or inconvenience 
of the occupiers of the ne^hbouring 
premises ” ; & there was a proviso for re- 
entry on non-performance of any of the 
covenants. The abstract was sent to deft.’s 
solrs. on Jan. 15, 1929, deft, meanwhile, to 
pltf.’s knowledge, negotiating for the purchase 
of the freehold. On Mar. 4 deft.’s solrs. 
wrote to pltf.’s solrs. that deft, would not 
buy the house unless H., the tenant, who was 
in arroar with the rent & was not, as pltf. 
had represented her to be, a desirable tenant, 
was bought out. They added that there was 
no binding contract, which they later 
explained to mean that the lease of 1849 had 
not been produced to deft. Deft, did not 
complete by the date fixed. In an action by 
pltf. for specific performance : — Held : (1) the 
question whether covena its in a lease are 
“ usual covenants ” is in eacii case a question 
of fact for the (;t. to decide upon the 
evidence. 

I think it right to express my opinion, 
aftcT having lieard & considered all the 
numerous authorities which have been cited 
to me, that the question whether particular 
covenants are usual covenants is a question 
of fact, tSt that the decision of the ct. on that 
point must depend upon the admissible 
evidence given before the ct. in relation to 
that question. I think that it is proper to 
take the evidence of conveyancers & others 
familiar with the practice in reference to 
leases & that it is also permissible to examine 
books of x)rccedents. It is peimissible to 
obtain evidence with regard to the practice 
in tlie particular district in which the 
premises in question are situated (Maugham, 
J.). 

(2) A covenant to do nothing to the “ in- 
convenience of occupiers of neighbouring 
premises ” is usual only in leases of properties 
on large estates, & in a lease of one house is 
unusufU & onerous ; (3) the proviso for 

re-entry on breach of any of the covenants 
in the lease must be held on the authorities 
<St on the evidence to be an unusual & onerous 
provision ; (4) in the circumstances deft.’s 
right to object to the lease as containing 


unusual & onerous covenants had not been 
waived. — Fi^exman v. Cobbbtt, [1930] 1 Oh. 
672 ; 99 L. J. Ch. 370 ; 143 L. T. 464. 

2501a. Reference to opinion of conveyancers.] 

— Ft.tc xman V. Corbett, No. 2498a, ante. 

2501b. Reference to books of precedents.] — 

Flexman v. Corbett, No. 2498a, ante. 

2501c. Reference to practice in district where 

premises situated.] — F lexman v. Corbett, 
No. 2498a, ante. 

2502. Add, Annotation : — Consd. Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

2624. Add, Annotation: — Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2525. Add, Annotation : — Consd. Flexman v, Cor- 
bett, [1903] 1 Ch. 672. 

2526a. .] — Flexman v , Corbett, 

No. 2498a, ante, 

2529. Add, Annotation: — Refd. Flexman v, Cor- 
bett, [1930] 1 Ch. 672. 

2537a. Covenant to nothing to the inconvenience 
. of occupiers of neighbouring premises — Lease 
of single house.] — Flexman v , Corbett, No. 
2498a, ante, 

2570. Add, Annotation : — Refd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2573. Add. Annotation : — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2641. Add. Annotation : — As to (2) Folld. Booth 
V, Thomas, [1926] Ch. 397. 

2651. Add. Annotation : -As to (1) Consd. Booth 
V, Thomas, [1920] Ch. 397. 

2663. Add, Annotaiion : — Generally^ Refd. O’Cedai* 
V. Slough Trading Co., [1927] 2 K. B. 123, 

2664. Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

2696. Add. Annotation : — Generallyy Refd. Met- 
calfe V. Boyce, [1927] 1 K. B. 758. 

2697. Add. Annotations : — As to (2) Apld. Booth 
V, Thomas, [1926] 2 Ch. 397. As to (3) Refd. 
Booth V. Thomas, [1926] Ch. 397. 


2703. Add. Annotation : — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2707. Add. Annotation : — Refd. O’Cedar v, Slough 
Trading Co., [1927] 2 K. B. 123. 

2719. Add. Annotaiion ; — Apld. Booth v. Thomas, 
[1926] Ch. 397. 

2727a. Suit in equity. ]--IIunt v. Danvers (1680), 
T. Raym. 370 ; 83 B. R. 193. 

Annotations: — Beid. Dennett r. Atherton (1872), L. R. 7 
Q. B. 310 ; Tebb v. Cave (1900), 82 L. T. 115. 


2741. Add. Ayinoialions : — Refd. O’Cedar r. Slough 
Trading Co., [1927] 2 K. B. 123 ; Aldridge 
V. Wright, [1929] 2 K. B. 117 ; Vanderpant 
V. Mayfair Hotel Co. (1929), 27 L. G. R. 752. 

2760. Add. Annotation : — Refd. Stoney v. East- 
bourne R. D. 0. & Devonshire (1925), 90 
J. P. 133. 


PART XI. SEOT. 5, SUB-SEOT. 4.— 

A. (b5 U. 

2695 Ul. JnstUuiion of 

action to enforce right of re-entry .} — 
Held: the Institution by a lessor of 
legal proceed logs agatUBt a lesaeo to 
enforce the lessor’s alleged right to 
re-enter under the lease was not a 
breach of the lessor’s covenant for 
quiet eujoTTOent, Sc did not give the 
lessee a right to equitable relief. — 
David Joioss, Ltd. v. Lkvsnthal 
(1927), 40 C. L. B. 357 ; [1928] 


Argus L. R. 49.--AUS. 

PART XL SECT. 5, SUB-SECT. 4.— 
A. (b) vU. 

2720 ill. FetUure to comtAy unih 

order as to Are appliances — NeeessUating 
the closino of portion of premises .} — 
McIntyre v, Trobifson, 11928} 1 
W. W. U. 907.— CAN. 

PART XI. SECT. 6, SUB-SECT. 4.— 
A. (b) viU. 

sa. Eviction for breach of covenant — 

32 


After inadequate turfics of hreach.\~~ 
Gordon v. Welhiolm (Sask.), (19261 
4 D. L. R. 1042 ; (1926} 3 W. W. R. 
641.-~CAN. 

PART XI. SECT. 6, SUB-SEOT. 4.— D. 

2766 i. Varied, [192Q] 4 D. L. R. 
527 ; I19261 3W.W. R.11. 

sb. Right to damages — Breach of 
covenant to erect buildings — Forfeiture 
of lease.]— Cktoea v. Kennedy, [1931] 
2 D. L. R. 990.— CAN. 



Vd. XXXI.— Landlord and Tenant. Cases 8789— 2848a. 


2769. Add. Annotaiion : — Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2776. After this case add “ Sec^ note. Law of 
Property Act, 1026 (c. 20), s. 79.” 

2783. After this case add ” See^ note, Law of 
Property Act, 1926 fc. 20), s. 79,” 

2789. Add. Annotation : — Refd. Grant \\ Edmond- 
son, [1931] 1 Ch. 1. 

2792a. O—By a lease dated July 21, 

1926, pltf. demised to deft, certain premises 
at an annual rent of £1,100. The premises 
were demised to deft, in consideration of the 
sum of £1,000, of which the sum of £200 was 
paid on the execution of the lease, &; the 
remainder was to be paid by instalments. 
The lease provided that, in the event of the 
term thereby granted being determined by 
re-entry, all the premium remaining unpaid 
at the date of such re-entry should become 
immediately payable. Tlie lease gave the 
lessee an option to purchase the premises 
at any time during the first seven years of 
the term, at the price of £13,000, less the 
whole or such part of the premium of £1,000 
as should have been paid. Before granting 
the lease to deft., pltf. had mortgaged the 
demised premises, & on Oct. 12, 1926, the 
mtgee., acting under a power contained in 
the mtge., sold the premises to deft, for 
£8,360. The conveyance of Oct. 12, 1926, 
to deft, was silent with regard to the premium 


reserved by the lease of July 21, 1926. Pltf. 
claimed to recover from deft. £800, being the 
balance of the premium of £1,000 reserved 
by the lease. Deft, contended that on the 
making of the conveyance of Oct. 12, 1926, 
all his obligations under the lease were finally 
dotorminod. He also relied on Law of 
Property Act, 1925 (c. 20), s. 141 : — Held: 
deft.’s liability to pay the pixsmiuni was not 
discharged by his purchase of the demised 
premises on Oct. 12, 1926. The premium 
was to be paid for the granting of the lease 
& had to be paid if the lease was granted 
irrespectively of what happened to the lease 
afteiwards of the fact that the lossoo 
purchased the reversion. The reservation 
of the premium was not a grant out* of the 
subject-matter, but was a separate personal 
covenant to pay the premium because the 
lease was being granted. liaw of Property 
Act, 1926 (c. 20), s. 141, did not apply. 
Pltf. was therefore entitled to recover. — 
Hill r. Booaii. 11930) 1 K. B. 381 ; 09 
L. J. K. B. 49 ; 142 L. T. SO; 46 T. L. B. 
60 ; 73 Sol. Jo. 782, 0. A. 

2801. Add. Annotation : -Refd. Grant v, Edmond- 
son, [1931] 1 Ch. L 

2806. Add. AnnoUdkm : — Refd. Grant v. Edmond- 
son, [1031] 1 Cih. 1. 

2809. Add. Annotation ; Refd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 


Part XII. — Restrictions on Use of Premises. 


2872. Add. Annotation : — Consd. Melzak v. Lilien- 
feld, [1926] Oh. 480. 

2909. Add. CUaHons ;-~96 L. J. Ch. 62 ; 136 

L. T. 91. 

2913a. Part of premises sublet.] — In 1900 

there was granted to K., as lessee a dwelling- 
house & premises for a term of ninety-nine 
veal's at a ground rent of £8 a year, & the 
lessee covenant.ed with the lessors that he 
would not, without the lessors^ previous 
licence in writing, use the demised house, or 
any part thereof, ” for any purpose whatso- 
ever other than for the purpose of a private 
dwelling-house, wherein no business of any 
kind is carried on.” There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises any tiling which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On .July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K. & P., & the mtgees. of K., claiming 
possession of the house as against all de^., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 


PART XIL SECT, s/ SUB-SECT. 4.— 
B. (»). 

• i« Tea db refreahmerd rooma — 


covenants ; — II eld : { 1 ) there ha^l been a 

forfeiture of thr< lease by l>reaches of both the 
restrictive covenants, tlj<3 words in the 
first covenant, “ wherein no business of any 
kind is carried on,” must be ooiistrae<l as 
adding to the stringency of the covenant that 
the house should bo usi3ii as a private dwelling- 
house ; (2) Bent Hestriction Acts afforded no 
defence tio the action, os K. wfis in actual 
possoasion of the whole of the ilwoJ ling-house 
in the interval between th(5 two tenancies, <5t 
1923 Act, 8. 2 (1), came into operation, 
the premises had become deo<->ntrojled. — 
Barton v. Kkeble, [1928] Oh. 617 ; 97 

L. J. Gh. 215 ; 139 L. T. 136. 

2922« Add. Annotaiion : — Refd. He Debtor (No. 8 
of 1920) (1926), 135 L. T. 689. 

2829. Add. Annotations : — Refd. JUt Debtor (No. 3 
of 1926) (1926), 136 L. T. 689; Frost v. 
Caslon, Frost?;. WUkins, [1929] 2 K. 13. 138. 

2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler — Carrying on of restaurant.] - A 

covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keepcir, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals. — L orden 
V, BROOKE-HiTCHiNa, [1927] 2 K. B. 237 ; 


Ldting premiaea for use as tea-rooms 
only.] — l/eld.” a breach of covenant, 
& the person inlnred by the breach of 
covenant was entitled to an interdict 

33 


rcetroiniug such breach. — S ahekbolat 
e. WooLFSON, (19261 App. D. 38. — 

B. AF. 



OWM EkAUSB AND EMHltA IhOSST SuFFLEMEKt. 


96 L. J. K. B. 406 5 187 L. T. 60 ; 91 J. p. 
81 ; 43 T. U B. 268 ; 71 Sol. Jo. 3.32. 

2945* Add* Annotation : — ^Retd. Lorden v* Brooke- 
Hitching, [1927] 2 K. B. 237. 

2952. Add. Annotation : — ^Rafd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2953. Add. Annotation : — ^Refd. Lorden v. Brooke- 
Hitching, [1027] 2 K. B. 237. 

2981a. Subletting part of premises.] — 

Barton v. KEEBTiB, No. 2913a, ante. 

2994. Add. OUationa 96 L. J. Oh. 1 ; 134 L. T. 60. 

2995. After this case add : 

.] — See, now. Landlord & Tenant 

Act, 1927 (c. 36). s. 19 (2). 

2995a. Making openings in party-walL] 

— Liixby & Skinner, I/td. v. Crump (1929), 
73 Sol. Jo. 306. 

Annoiatim.: — FoUd* l^all BroH., Ltd. v. Slticlair, 11931 J 
‘J Oil. 325. 

2995b. Alteration amounting to improve- 

ment.] — ^By a lease dated Apr. 2, 1930, 
certain premises were demised to deft, for a 
term of years. The lease contained cove- 
nants by the lessee {inter alia) {a) not to make 
any alteration or Edition to the premises, , 
except such as might from time to time have 
been authorised by the landlord in writing ; 
(6) not to cut, maim or injure any of the 
walls or timbers thereof ; & (c) not to assign 
or under-let the premises or any part thereof 
without the written consent of the landlord. 
The lessee having contracted to sub-let the 
premises to A., & for this purpose desiring 
to carry out certain structural alterations, 
which included the alteration of the position 
of a staircase, in pursuance of the covenant 
in the lease, asked the landlord for his per- 
mission. The landlord refused his sanction 
to the suggested alterations except on certain 
conditions, wliich were unacceptable to the 
lessee. The lessee thereupon threatened tn 
carry out the alterations, & the landlord 
commenced an action for an injunction to 


reetrain him from so doing. Questions arose 
(a) whether Landlord Tenant Act, 1927 
(c. 36), s. 19 <2), applied, & (6) whether the 
landlord had under the ciroumstanoes un- 
reasonably withheld >his consent: — Held: 
(1) the sub-sect, applied ^ must be read 
into the ^propriate covenant, & the land- 
lord could not unreasonably withhold his 
consent if the alteration or addition sought 
to be made would in fact effect an improve- 
ment. The circumstances under which an 
alteration or addition constitutes an improve- 
ment considered ; (2) in the circumstances 
of the case, the withholding of consent on 
the part of the landlord was unreasonable, 
^ the alteration could have been made 
without any further application to him. — 
Balls Bros., Ltd. v. Sincjlair, [1931] 2 
Oh. 326 ; 100 L. J. Oh. 377. 

2907. Add. Annotation : — Refd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225. 

2998. Add. Annotation : — ^Refd. Ward v. Paterson, 
[1929] 2 Oh. 396. 

3002. Add. Annotation : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

8007. Add. Annotations : — Consd. Southwark 
Revenue Officer v. Hoe (R.) & Co. (1930), 
143 L. T. 544. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465. 

3026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements — Illuminated sign.] — Held : a 
breach of the covenant. — G ifford v. Dent 
(1926), 71 Sol. Jo. 83. 

3027. In second catchword for “grantor^* read 
“ grantee.’* 

8083. Add. Annotation : — Refd. Richardson v* 
Moncrieffe (1926), 43 T. L. R. 32. 

3035a. Obligation of lessor as to adjacent 

premises.] — O ’Cedar, IjTD. v. Slough Trad- 
ing Co., No. 6070a, post. 

8067. Add. Citations [1926] Ch. 620 j 96 
L. J. Ch. 446 ; 136 L. T. 107. 


Part XIII. — Fitness of Premises. 


3081. Add. Annotations ; — Consd. Jameson v. 8102. Add. Annotation : — Refd. Miller v. Cannon 
KinmeU Bay I.and Co. (1931), 47 T. L. B. Hill Estates, Ltd., [1931] 2 K. B. 113. 

410. Apld. Miller v. Cannon Hill Estates, dl06a. House ** fit for habitation ” — Boiler instal- 
Ltd., [1931] 2 K. B. 113. latlon — Gas burner without chimney flue.] — 


PART XII. SECT. 8, SUB-SECT. 6. -A. 

h 1. Sermmino Tbo 

landlord eoiidrht to evict the tenant 
beoauBo of tho ecreaudug of the 
tenant's two-year-old child; & ooii- 
tended that ho believea ** that tlu' 
tenant was permitting the promises to 
bo sued for tho purpose of disturbing 
other teuauta when the baby BoreanK'd 
therein, & that his, the landlorrl’s, 
“ boUof ” was the solo test of a breach 
of the covenant. There was no ques- 
tion but that the other tenants were 
seriously disturbed by the child’s 
orying, but there was evidonoe that the 
tenant was doing all ho could to quiet 
it : — JIfM : it was impossible to hold, 
on the evidence, that the landlord 
oould have had any honest belief that 
tho tenant was committing a breach 
of said covenant. — Jobankson v , 
Bermak, 11930] 2 Vf. W. R. 569 ; 
119311 1 D. L. R, 255 ; 39 Man. L. R. 
161.— CAN. 

PART Xll. SECT. a. SUB^OT. 7.— A. 

y>98 1. jVol to IHfor partioutar trader 
WM amtmnU to breach.}— Where 


premises were let to a oonfeotlonw, & 
the landlord covenanted not to let 
any shop in the same block of buildings 
for a similar purpose, but subsequently 
let adjoining ahops to a grocer &. a 
greengroow Sc fruiterer : — Held : there 
bad been a breach of oovenant by the 
landlord. — StrrsEiiLAKD v. Devkreuz, 
[1928] N. Z. L. R. 171.— N.Z. 

8998 11. .] — In a lease to 

pltf., by deft, oo.’s manager, of premises 
part of a hotel building for use as a 
store, tho lessee agreed to use the store 
for the display Sc sale of certain 
specified kinds of goods. Sc lessor agreed 
•^not to enter into any leases herein 
during the term of this lease whidi 
shall be used for the purpose of selling 
any of the above-mentioned aitloles.’^ 
After the making of the lease, deft. 
CO. made a renewal lease to Q. of 
store premiaes Immediately adjoining 
those leased to pltf., the business to 
bo oarried on therein by O. betog 
that of selliDg precisely the same kind 
of goods that pltf. was to seU: — 
Hela.* the ranewal of G.*a leaae was 
a brsaoh of the agraemont wmi pltf. 


not to enter into any such lease. Sc 
deft. 00. was liable to pltf. in damages 
by reason of the breach. — G eary v , 
OUFTON Co.. 119281 3 D. L. R. 64 ; 62 
O. L. R. 257.— CAN. 

PART XII. SECT. 3, SUB-SECT. 8. 

BV. To keep open continuauetv — 
Leaee of AoicM — Deft, leased to pltf. 
certain hotel properties consisting of 
an inn & an annex. Pltf. covenanted 
to continually conduct Sc carry on the 
business of a hlgh-olasa inn : — Hdd : 
the agreement meant keeping open the 
hotel In tho way that was mmal. 
Therefore. It was no breach that the 
main building was, according to 
custom, closed during the winter 
months, tho annex being kept open 
oontinuously.--TQ. B. S. Canapian 
OORPN., Lto. e. OoiOEMAK, [19311 1 
D. L. R. 277 ; 65 O. L. R. 462 ; qffd., 
tl931J 3 D. L. R. 577.— CAN. 

PART Xin. SECT. 8, SUB-SECT. 1.— 

a (a). 

f i. .)— Boyd v, Dickbbon, 

[1980] 2 D. L. B. 96.— CAN. 


34 



VoL XXXL- 

BonoiiXET V. Bannister (1031), 48 T. L. K. 

39, O. A. 

8137. Add^ Annotation : — Oonsd. Haskell v, Mar- 
low, [1028] 2 K. B. 45. 

3159. Add* Annoiaiion: — Refd. Fisher v. Walters 
(1026), 00 J. P. 105. 

8160. Add. CUatioM 00 J. P. 196 ; 24 L. O. R. 

327. 

3160a, .1 — The tenant of an in- 

dustrial dwelling-nouse, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 

& Increase of Bent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft, corpn., bis medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the ^vindows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushe^l his hands. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 


Laodloid and Tanani Qmb 8106ir-8S18d. 

Act, 1026, to keep tho house “to all respects 
reasonably dt for human habitation &, 
alternatively, tinder Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep tho 
house in “ good & tonantable repair^* : — 
Held: (1) whatever was the effect of tho 
above menfloned Acts upon a landlord’s 
responsibility for the conaition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to tho 
facts, tho ct. was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, ns well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of tho words “ in all 
respects reas<^>nably lit for human habitation ” 
in IIo\i8ing Act, 1925, s. 1. — Morgan r. 
liiVKRPOOL Corpn., 11927] 2 K. li. 131 ; 90 
L. J. K. B. 231 ; 130 lu T. 022 ; 91 J. P. 
20; 43 T. L. K. 140; 71 Sol. Jo. 35; 26 
L. O. R. 79, 0. A. 


Part XIV. — Fixtures. 


3161. Add. Annoiaiion : — Refd. Spyer v. Phillipsoii, 
[1931] 2 Ch. 183. 

3163. Add. Annotation : — Consd. Spyer v. I’hillip- 
sou, [1931] 2 Ch. 183. 

3211. Add. Annoiaiion: — As to (2) Consd. Spyer 
r. Phillipson, [1931] 2 Oli. 183. 


8212. Add. Annotation : Refd. Spyer v. Phillip- 
8on, [1931] 2 Ch. 1S3. 

3216a. 1 T])e loHsce of a- Oat, which ho held 

for a tom of twenty -one years, wilhout tho 
consent of tho lessor iTishilhal in some of the 
rooms certain valuable antiqiKJ i>aruAling, 


PART XIII. SECT. 8, SUB-SECT. 2. - 

D. (b) il. 

3161 11. Defecl of repair .] — 

Kelpon i>. Stewart, [1928] 3 W. W. R. 
640.— CAN. 

PART XlIl. SECT. 3, SUB-SECT. 2. E. 

3166 i. Breach — What amounta to— 
Hot ashes left in j/ard.] — Dciftn. apfroed 
for reward to provide board & lodging 
for infant pltf., who was injured while 
playing in the yard of tho preinisos 
tbrou^ coming in contact with sonjf 
hot aahes placed there by one of dofts. : 

—Ueld: defts. were liable. Irwin r. 

Hamal, [1927] N. Z. L. K. 7.— N.Z, 

PART XIII. SECT. 3, SUB-SECT. 2. ~F. 

•e. Boom in building leased to un- 
incorjiorated association — Injury to 
member of association — Failure to 
provide fire-escapes.] — A building in tho 
city of L. was owned by deft, co, & 
occupied by the oo. Sc various tenants. 
It was four storeys In height, & on the 
fourth storey were two rooms fittod 
up & used as lodge-i'ooms. Deft. oo. 
had leased one of those rooms to an 
uuinoorporated fraternal association 
or lodge, & the premises wore occupied 
by tho lodge under that lease in 
Jan. 1927, when a fire broke out in tho 
building. Pltf., a member of tho 
lodge, was attending a meeting in the 
lodge-room at the time, & was severely 
inured in attempting to escape from 
the burning bullaJng. There were no 
flre-escapea. & tlie^ building was so 
oonstmoted aa to make it a fire-trap 
Hdd : pltf. was not an Invitee, but 
a mere uoensee. of defts., though an 
invitee of defts.' tenant ; ho did not 
oome upon defts.' premises for ^y 
purpose in which ho & defts. had a 
common Interest, & there was no 
oontractual ration between them. — 
TATLOfs f>. People's Loan & Savinob 
G oapv.. {1929} 1 D. L. R. 160; 63 


O. L. R. . uffd., II !>301 H. O. 11 . 
190 ; 2 i). J.. .''91. CAN. 

•d. Theatre — 11 eating -plant inade- 
quate..]— -D wey V. OHHISTOni' (1916), 
9 0. W.N. 291,481 ; 35 O. L. It. 1 62. - 
CAN. 

PART XIV. SECT. i. 

«f. (Jeoeral rules.] — Whether so 
aiilelc htts hccmiu) in low affixed to 
laud III- not Is to bo del^jiriiined in the 
HUino way as between voinlor Sc pui 
eiiaser, tnigor. &- nitgeo. or Icndlonl Ac 
tenant, but, a tenant has thtj right hk 
ugaiiiKt his landlord to dctn<;h Sc 
rcniovo trade, or ornaraonLil lixtnn^K 
Installed by him, during or at tin* 
expiration of tits term. If an aiiJcue. 
is erabcKided in the hoU or i.s attueh<Hl 
to any t»uildlug or penminent enxitlrui 
thtuvoii l>y a pennuinuit fasieiiing. It 
is priviA faeic a tlxtiiie. Unless ho 
attaohwl, an aillcle Is not rcrgaitied ns 
“ embedde'l ” in the soil niewly 
btyjause It is placed on a brick, eonorete 
or wofxi fouiidtttio'i. or even in bo]<‘H 
constructed In tho found atif>n to 
rtreeive it, or liocause it sinks accl- 
dtmtally Into the foundation, or l)ccauw 
earth or other matter accidentally 
ttcoumudatcis round It so as to give It 
the appeamiKHi being embedded. 
A bedt, carried from shafting to » 
machine for the purpots^ of working It 
is not In itself sufficient to make the 
machlno a fixture. The connection of 
a hydraulic press with underground 
water-pipes, or the Insertion of the 
nozzle of a bellows In a hole which it 
tightly fits In some part of a forge 
amxcjd to the promises, Is sufflclem, to 
make the press, or the bellows, prima 
facie a fixture. If an article Is proved, 
facie., to be a fixture, the onus of 
showing that it was Intended to con- 
tinue a chattel lies on, thow who 
contend that it is a chattel. The 
relevant evidence to prove the Inten- 
tion Is the circumstances of the ease, 

36 


Sc mainly tJnj di-gwc of annoxal.lou & 
tho ohjoct of Hiiiioxation. Doolam- 
of Intciaion by tho party who 
irifixod 11)0 urtlolo aw iu>t nilovant. 
An artJcIo whioli 1 h no further attaobod 
to the promiMw tUari hy Ite own weight 
Ih priniA. fiieir, not a ftxtui'o, hut It will 
])(• lodcl to l>e u flxtuiH) fa) If It Ih part 
of a mHcI)Ino or other article wlilch Ih a 
tlxtiim ; ( 6 ) if It can ho Inferred from 
tho olroumHtanoc'H tliat It was Intended 
to b«?oomo a part of tho froohold. If 
an article which Ih fixed Is taken out 
of Its phu;o hy a mtgor.. & an equally 
Kood or bettor article is HubHlItuted for 
it,. 11)0 rntgoo. Ih in)t ontitlod to edaim 
h«»th artiolos as flxturoH ; ho iniiRt 
eloeX whioh ho will have.— -/fc May 
Rboh., ltd. (1929), S. A. 8. U. 508. - 
AUS. 


PART XIV. SECT. 2, SUB-SECT. 1.- - 

A. fob 

3177 1. (hticral rv.b‘,]-~K building 
not attaichod to the t.nd except by 
Its own weight, cannot bo ooriHldoitHl )ih 
part of the realty unless tho clroum- 
KtanccH show that It was Uitemlod to 
iM 3 part of tho land : Sc tho mins of 
Hhowing Hucli Intention is upon the 
party who U8scrt,s that it Ih not a 

Chattol.— CfJNNlNOJTAM V. RlOFlJHflON 

& HmiWiN. {19301 2 W, W. R. 189 ; 
.3 D. Ti. R. 955 ; 21 H. h. l\. 589. — 

CAN. 

PART XIV. SECT. 2. SUB-SECT. 1.— 

A. (a). 

so. Batters.] — Coleman v. Monahan 
(N. B.), [1927] 2 D. L. K. 209.-OAN. 

sd. Manure Iving in heaps.]— - 
Manure lying In heaps in a bam -yard 
Is a chattel which may be taken away 
by the outgoing tenant, even after his 
tenancy has expired. & trover will Uo 
for It if held or taken away by the 
landlord. — Fobhay «. Babnib (1866), 
12 N. B. B. (1 Han.) i60.— CAM. 



Cases 8S19a— 8690. English and Empibe Digest Supplement. 


omamenlal chimney-pieces Sd so-called 
period ” flrepla^. No portion of the 
structure of these rooms was altered in order 
to ftx the panelling, but it was placed in 
position by inserting into the walls wooden 
plugs to which it was attached by screws. 
Borne slight structural alteration was effected 
in fixing the new chimney-pieces & fire- 
places. The lessee having died during the 
currency of the term, his exors. claimed the 
ri^ht to remove the paneUing, chimney- 

E ieces & fireplaces, alleging that these instal- 
itions were tenant’s fixtures, & as such 
removable by them. The lessor, on the • 
other hand, contended that the panelling & 
chimney-pieces had been fixed & installed in 
such a way as to become part of the structure 
of the demised premises ; that their removal 
would cause damage to the structure ; tliat 
the installations by the lessee constituted 
landlord’s fixtures, & that his exors. were not 
entitled to remove them. In an action by 
the lessor to restrain the exora. from removing 
the fixtures : — Held : (1) in determining 

whether a particular chattel was a tenant’s 
or a landlord’s fixture the ct. had to consider 
what were the object & purpose of the annexa- , 
tion, 4fc what would happen if the annexed ^ 
cliattel were removed. So long as the chattel 
could be removed without doing irreparable 
damage to the demised premises, neither 
the method of attachment nor the degree of 
annexation, nor the quantum of damage that 
would be done either to be chattel itself or 
to the demised premises by the removal, had 
any bearing on the right of the tenant to 


remove it, except in so far as it threw a light 
upon the question of the intention with 
which the tenant affixed the chattel to the 
demised premises ; (2) the ct. could not 

infer an intention on the part of the tenant 
that the fixtures in question should become 
part of the demised premises, but the proper 
inference to be drawn was that the tenant 
intended himself to enjoy them & not to 
benefit the demised premises. Therefore 
the fixtures were tenant’s fixtures, & the 
exors. were entitled to remove them. — 
Spyeb V. Phtllipson, [1931] 2 Oh. 183 ; 100 
L. J. Ch. 245 ; 144 L. T. 626 ; 74 Sol. Jo. 
787, C. A. 

8225. Add, Annotation : — Consd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

3251a. Oak panelling.] — Spyer v, Phtlupson 
N o. 3219a, afiie. 

3251b. Ornamental chimney-piece.] — Spyer v. 
Phillipson, No. 3219a, ante, 

3251c. Period fireplaces.] — Spyer v. pHiixipsoN, 
No. 3219a, ante, 

3327. Add, Annotation : — Consd. Spyer v, Phillip- 
son, [1931] 2 Ch. 183. 

3343. Add, Annotation : — ^Apld. Spyer v, Phillip- 
son, [1931] 2 Ch. 183. 

8890. Add. Citation 926] Ch. 877. 

3418. Add, Annotation : — Reid. Spyer v, Phillip- 
son, [1931] 2 Ch. 183. 

3488. Add, Annotation : — Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

3494. Add, Annotation : — Refd. Spyer v, Phillip- 
son, [1931] 2 Ch. 183. 


Part XV. — Rent. 

3565. Add. Annotation : — Refd. Re Savile Settled 3586. Add, Annotation : — ^Refd. Grant v. Edmond- 
Estates, Savile v. Savile, [1931] 2 Ch. 210. son, [1931] 1 Ch. 1. 

3574. Add. Annotation : — Refd. Berry v. Berry, 

[1929] 2 K. B. 310, 8590. Add. Citations : — svh nom. Winston v. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
0. (b) il. 

S266 ii. .l—Rc Rot Wolf 

Brewing Co. (Ont.), 11926] 2 D. L, R. 
1002 ; 7 O. B. R. 626.— CAN. 

3266 iii. .] — On an inter- 

pleader isssno, between a judipnent 
creditor of the muiiaiFcr of a newspaper 
& lirintiiiE Imsineua & the iatter’a 
father, who owned the biialuoss &. the 

E remlBOa in which it was oarriod on, 
eld that the printJuff preascH wei'e 
the property of the father. The 
evldonoe favoured the view that he, 
& not the Hon. was their real piircbasor : 
it, moreover, they were part of the 
realty, since they wore attached to the 
hiiilding for thu better enjoyment & 
URO thereof as a prlntlnff ostabUshmont, 
beoauAO theii* removal would dis- 
ngure & disturb the buildlnfir itself. — 
Hiohajioson r. Hardie, (1028] 2 
W. W. R. 246.— CAN. 

PART X W. SECT. 2, SUB-SECT. 2.—E. 

3279 U Boiler — it* other machineru .^ — 
Roubrs V, Ontario Bank (1891), 21 
O. R. 416.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 2.— 
B. (b). 

3434 ri. .] — Fixtures which 

a tenant ia entitled to remove must be 
removed duilntf the tenancy or within 
such time beyond the original term as 
the tenant holds the premlsea under a 
right stUl to consider nimself a tenant. 


This rule applies whether the lease 
expired by ofHuxion of time or was 
properly determined during Its cur- 
rency. — National Trust Co.. Ltd. 
tJ. PAL.VOK Theatre, Ltd., (1928 J I 
W. W. R. 502. 80r> ; (19281 2 D. L. R. 
59, 739 ; 23 Alta. L. R. 427.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 4. 

3461 Iv, .3 — Qlobr Land Co. v, 

Hbaslip, (1927] 3 D. L. R. 604 ; 60 
O. L. R. 499.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 8. - 
B. (d), 

. ae. Covenant to deliver tip personal 
pritporty specified in lease — <r additions 
Ihereio,] — A lease provided that ; “ The 
lessee ivill, at the expiration or other 
sooner determination of the said term, 
peaceably surrender & yield up unto 
the said lessor the said demised 
promisos with the appurtenances 
thereon & together with all buildlnira, 
erections & fixtures thereon, & the 
personal property included in Schedule 
A. hereto attacmed ^ any personal 
property brought upon the demised 
premises in addition thereto or In lieu 
or iu substitution therefor ** : — Held : 
the porsoned property covered by the 
covenant included all the personal 
property In question herein brought 
upon the premises for use In the theatre, 
wnother brought thereon by the lessor 
or by the lessee: it being held that 
such of said property as did not dis- 
place any of the personal property 
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theretofore in the theatre was “ In 
addition thereto,*’ within the meaning 
of that phrase in the covenant, & such 
of it as took the plac^ of any properly 
theretofore In it was “ In lion of or in 
substitution therefor. ” — N atio nal 
Tkust Co., Ltd. v. Palace Tueatue, 
Ltd., (19281 1 W. W. R. 502 ; (1928] 
2 D. L. R. 59, 739 ; 23 Alta. L. R. 427. 
—CAN. 

PART XIV. SECT. 8, SUB-SECT. 1. 

at. Conversion — During continuance 
of term — Liquidator of tenant company 
permitting rerooeol.]— G eelong City 
Building Pty., Ltd. v. Bennett, 
(19281 V, L. R. 214 ; (1928] Argus 

L. R. 1,38.--AUS. 

PART XV. SECT. 3. SUB-SECT. 1. 

tf. Paipnent of deposit — Interest as 
jmrt payment of rent.) — A lease pro- 
vided that the lessee should deposit 
a certain amount with ftie lessor, that 
the interest on the amount deposited 
was to be taken in part payment of 
the rent, & that the principal amount 
was to bo token* iu discharge of the 
last year’s rent. Upon default in 
payment of the first year’s rent, & 
re-entry upon the land by the lessor, 
the lessee sued to recover the full 
amount deposited by him with the 
lessor : — Held : (1) the amount left 

by the lessee with the lessor was not a 
deposit, in the strict legaJ sense of the 
term, liable to be forfrited on default 
of payment of rent : (2) the lessee was 

* 



Vol. XXZL— Landloid and Itonaot. Oasoa 8500— 4]16a. 

PiHKNET, 3 Kob. 137 ; 2 Lev. 80 ; T. Raym. 
ooo 


Add. Afinoiaiion : — ^Refd. Brownlow v. Hewley 
(1690), 1 Ld. Raym. 68. ^ 

3685. Add. Annotation : — Apld. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. 0. 631. 

3761. Add. Annotation: — ^Apld. Re Wells, [1929] 

2 Ch. 209. » L J 

3779. Add. Annotation : — Refd. Rye v. Purcell. 
[1926] 1 K. B. 446. 

3808. Add. Annotation : — Distd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

3854. Add. Annotation : — Refd. Re Pinto Leite & 
Nephews, Ex p. Dcs Olivaes (Visconde), ■ 
[1929] 1 Ch. 221. 

3867. Add. Annotation : — Refd. Tredegar v. Har- j 
wood (1928), 97 L. J. Ch. 392, 1 


8930. Add. Annotations: — Consd. Dalton v. 
Hckard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. Savill, [1926] 2 K. B. 580. 

3958. Add. AnnotatioTii : — As to (1) & (2) Refd. 
Walton Harvey, Ltd. v. Walker & Homfrays, 
Ltd., [1031] 1 Ch. 274. 

3990. Add. Annotation : — As to (4) Consd. Haskell 
V. Marlow, [1928] 2 K. B. 46. 

4105. Add. Annotations : — Refd. Dalton v. 
Pickard (1911). [1926] 2 K. B. 646, n. ; 
Richmond v. I^vill, [1926] 2 K. B. 530. 

4116a. .] — A grantee of a rent reserved 

on a lease for years may sue the lessee for 
the i*ent where the lessee has attorned. — 
Goodman v. Packer (1070). T. Jo. 1 ; 
Preem. K. B. 1 ; 84 E. R. 1116. 

Annotation Brownlow v. Hewley (1096), 1 Ld. 

llttym. 82. 


entitled to recover the rotnm of his 
deposit, less the rent that became pay- 
able in the first year. — Varadahaja 
Pkrumal Koil V. Muniappa Pillai 
(1929), 1. L. R. 53 Mad. 141.— IND. 

Bra. TenarU paving rnit to he iixed 
hy arbUralion — Std tenant paying 
amount m fixed — i'nnstrxuiiion .] — 
Mbikle CJo., Ltd. v. Bthkeit & Son, 
Ltd.. [19311 3 D. L. K. 684.— CAN. 

PART XV. SECT. 8. SUB-SECT. 9. - 
B. (b) i. 

3680 Iv. .] — lease 

provided that, on breach of any of 
certain covenants, the losseos should 
forfeit & pay unto the lessor a fui’ther 
additional rent or sum of fifty pounds 
sterling. The trial judge decided that 
this additional yearly rent was not 
in reality rent, but was in the nature 
of a penalty ; Sc taking as the measure 
ot the damages the injury to tlie 
reversion, ho assessed damages at one 
shilling: — Held: the additional rout 
was in the nature of a penalty. Si the 
flamagos had been ossossod on a proper 
hosis. — B radshaw v. Lemon, 11929] 
N. I. 159.— IR. 


PART XV. SECT, 4, SUB-SECT. 1.— D. 

3734 i. What amount to days of grace 
— Whether postponement of forfeiture .] — 
Appet. & first reap, wore lessor & lessee 
respectively under an agreement of 
lease which provided (ifiier alia) 
(a) that the rent should be payable 
In advance on the first day of every 
month ^vlthout demand or notice ; 
(5) that in the event of the non- 
payment of rent within 7 days from 
the due date thereof the lessor should 
be entitled to cancel ; (c) that nothing 
in (6) should be taken os giving the 
lessee the right to claim 7 days' grace 
within w'hlch to pay the Instalment of 
!‘ent : — Held; clauses (h) Sc (c) indi- 
cated that the parties contemplated 
that there should be 7 days of grace 
before forfeiture operated. — Feioen- 
iiAUM V. Mills (1929), 60 N. L. R. 235. 
— S. AF. 

PART XV, SECT. 4, SUB-SECT. 2.— 
C. (a). 

3765 I. OeneraX rvU .] — I^ppbr v. 
Butler (1875)..37 U. C. R. 253.— CAN. 


PART XV. SECT. 4. SUB-SECT. 3. 

sh. Assignee — Assignment after expiry 
of term — Lease contaming covenant for 
reneuxU.] — Bknoai. National Bane, 
Ltd; r. Janaki Lath Roy (1927), 
L L. R. 54 Calc. 813.— IND. 


PART XV. SECT. 6, SUB-SECT. 1. — B. 

bJ. Failure to keep premises in tenanf • 
oUe repair.)— The landlord of a houae 
brought an action against the tenant 
for decree lor payment of the cent duo. 


In defence the tenant averred that the 
landlord was in breach of his obligation 
to keep the prumlsos in tenanlable 
condition, in res|>oot that he bad failed 
to renow certain piping which ho knew 
or ought to have known was dofoctlvo, 
with the result that a pii)o burnt Sc 
defender’s cllocts were damaged, & 
she was oompollod to leave the house. 
Defender retained the rent, & also 
oonutcrolaimed for the damage siilTered 
by her : — Held : a landlord’s claim for 
rent was liquid only if ho had fiiltilhMl 
his obligations under the miitnal con- 
tract of lease, Sc defender w'os entitled 
to retain her rent. Sc also to eonnter- 
rlaim for the damage she alleged she 
hud Huficrod. — Finoland Sc Mitcheli- 
V. Howie, 11926J S. C. 319.— SCOT. 

PART XV. SECT. 6. SUB-SECT. 1.- 

B. (a). 

fk. WheHi*'' forcible expulsion 
necesaarg -AJomi.ienl by tenant to 
person with lUh )mr amount.]-- 'To eon- 
stitut-e cvictlcfn fo^-clblo expiilsl<»n Is 
not necessary. It Is not necessary 
that the tenant should go out of 
I)OMhosKion ; & if, upon a clnJm being 
made by a pei’son with title j)ara' 
TiHMint, 1.h<^ tenant consents to an 
attorniiuMit to snob pei’H<>n to change 
the t itk under whl<di lie holds, or cnterH 
iiiLi a new urmngcnient for holding 
under him, this will be equivalent to an 
eviction tSc a. fiviHti taking. — Jook.ndra 
Lal Sahkau V Mohehh Ciiandka 
Hadiiu (1928), I. L. R. 55 Calc. 1013. — 
IND. 

PART XV. SECT. 6, SUB-SECT. 1. 

B. (•). 

b1. Error in area hosed- ('Utim for 
redification.] — 'J'he Crown h-ased from 
supiiliant a cert aln spatM? on two fiooi>4 
of a building owned by it, by n writleii 
lease duly executed l)y the Minister as 
iirovided for by sect. 18 of I'uMie 
Works Act., & undi^r authority of un 
(MxUt ill Council. The moasurenients 
stated in this lease wero made by 
otlieiTs of the Department of Ihibllc 
Works Sc the (^ninict & plans orxjoTn- 
panving the same were prfvpured by 
thi iii. It was clairaed by suppliant, 
<;oneurn*utly with the execution of the 
lease, that the superfiotaJ area men- 
tioned ill the lease was in error & 
should l)C greater Sc that the total 
rcaital based thereon should bo accord- 
ingly Incroaaed, It was agreed between 
the parties that the area leased was 
improperly measured. Sc thereupon a 
wjcond or amending Order in Coimcli 
was tiassed rtxjoguislng that an error 
had bwm made In stating the area In 
square feet leased Sc authoilsing the 
amending of the first Order in Council 
accordingly. No now contract, how- 
ever. was executed In conformity with 
this aniondlrig tinier lii Omncil. The 
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Crown t-nnk noHSOHslon under the lease, 
& later, berore Its UirminatJon, ro- 
sclndiuL the several Orders in OoiinoU, 
vaealod the promises 8c returnod the 
keys, Cv:, ippudlatcMi Its obligation to bo 
bound under the lease. Bupplluiit 
thim not Hied the Crown that It would 
hold it responsible for the rent for the 
balance of t lio term, but that it would 
endeavour lo rent the space vacaUnl 
on tlu^ Crown’s acjcount. Sc would give 
the (h’own (uodlt for any sums so 
retsclved : -Held : the ae.l^ of tho 
siipnllant did not constitute eviction 
of tho Crown from the leased pnvinisos, 
the Orow'ti was liable for tho rout 
for tlie ent-lro term of tho loase. — 
JoiinNAi. Co., T/rn. r. U., 

[1930] Kx C. n. 197 ; 4 D. L. R. 644.— 
CAN. 

PART XV, SECT. 6, SUb-SEOT. 2. 

am. Application of rule to India.] — 
SUHIL KUMAli BIHWAH V. ItAHANI 
KANTA CflAKKAVAIlTl (1927), 1. L. R. 
65 Calc. 089. -IND. 

PART XV. SECT. 0, SUB-SECT. 6.- C. 

3984 1. Lands inundated .] — Unless 
there is any Htipuiution In the agreumont 
of tenancy to the contrary, a tenant is 
not entitled to claim aliatoment of 
rent on tho ground that tho productive 

C owers of tho land have dotorlomlAJd 
y reason of Its itablllty to inundation 
at high 'vater. It Lb only when a 
part of the pnnniHOH leasod is entirely 
loHt by inundation of tho sea that an 
abaUnnent of rent on that account 
can bo claimed. — Vihuwanath v. 
Rankuihijua (1925), I. L. R. .50 Bum. 
94.— IND. 


PART XV. SECT. 7. 

4005 i. Wfidher fuiurc rent rdeastd — ' 
Hefusal of rent for spiud/lcel period .] — 
A lumllord's refusal of rent for a 
certain nmtal period does not in It-self 
free tho Rmant from tho obligation of 
paying, or at loust tondi ring, subsc- 
quont rout as It falls duo. — Blaok v. 
HTEiiNiUKC. [1930] 1 W. W. U. 437 ; 2 
I). L. It. 675 ; o»a;?7W*aM1930J 4 1). L. R. 
715; 2 W. W. U. 656 ; 39 Mon. L. R. 
123 CAN. 

PART XV. SECT. 9, SUB-SECT. 8.— C. 

BO. Land rf' chattels lei at single rent — 
Land it' chattels subject to nfunigage ,] — 
An owner of lands Sc chattels thereon 
made an eqiiltaldo mtge. of both the 
land Sc cliattels. Subsequently, by 
virtue of Conveyancing Act, 1881, 
H. 18, he ma<lo a lease of both the lauds 
Sc chatt* Is, reserving a single rent ; — 
field : the rent was not apportlonablc 
between tho lands Sc the ctu^ttels, as 
tho rent Issued out of tho lanrls to the 
exclusion of the chattels. — Munster 
& Leinster Bank, Ltd. v. Hollins- 
head, [19301 1. It. 187.— IR. 



OaMt 4l4Sie^8. EiatuisH Airo ISaiEim 

4l4es« ^ ^ StUllotoiiey of ooBsidon^ 

tlon;]<-^A declaration set out an agreexuent 
in writing, whereby pltf . agreed to let. Sc 
T. to take, a houee, at a yearly rent^ Sc deft, 
thereby also agreed to see the rent paid 
by T., or to pay it lor him. Averment, 
that pltf. let the house,. Sc T. became tenant 
on the terms of the agreement. Breach, 
that neither T. nor deft, paid the rent: — 
Held: the consideration for deft. *8 promise 
was the letting of the house. — Oabaujubo v. 
Slater (1864), 14 O. B. 300 ; 28 L. J. O. P. 
67 ; 2 W. R. 108 ; 180 B. R. 128 ; avh nom, 
Oavaliero V. Slater, 22 L. T. O. S. 
248. 


Supplement. ‘ 

4162. Add, Annotofion Ref d. Hardie Sc lane r. 
OhUton, [1928] 2 K. B. 306. 

4168. Add, AnnaUUion .*-^Reld. Hoystead v, Taza^ 
tion Oomr., [1926] A. 0. 166. 

4t67a. Rescission of purchase agreement deter- 
mining tenancy.]— Turner v. Watts, No. 
6636a, poet, 

4260. Add, AnnotcMon : — ^Refd* Swift v, Ambrose 
(1931), 47 T. L. B, 694. 

4262. Add, Annotation : — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T, 533. 

4276. Add, Annotation : — ^Refd. Oakley v, Wilson, 
[1927] 2 K. B. 279. 


Part XVI. — Rates and Taxes 


4868. Add, Annotation: — Refd. Miller (Lady) v, 
I. B. Comrs. (1930), 16 Tax Cas. 26. 

4881. Add, Annotation : — ^Refd. Perrin v, Dickson, 
[19293 98 L. J. K. B. 688. 

4882. Add, Annotation : — Refd. Shanks v, L R. • 
Oomrs., [1929] 1 K. B. 842. 

4897. Add, AnnotcUion : — Aa to (2) Refd. R. v. 
Customs Sc Excise Oomrs., [1928] A. C. 402. 

4406a. Covenant by sub-lessee — Whether 

assignee of head-lease 1/able.] — ^By a liead- 


lease of which pltfs. were assignees, the lessor 
covenanted to pay all rates, etc., in reject 
of the demised premises. Deft, was assi^ee 
of a sub-lease which contained a covenant to 
pay to pltfs. all rates, etc.; — Held: the 
covenant in the sub-lease was not subject 
to an implied term that pltfs. should them- 
selves pay or be liable to pay the rates. — 
Bead (W. H.) & Co., I/td. v, Walter (1031), 
48 T. L. B. 15. 

4416. Add, Annotation : — Refd. Musroann v, 

Engelke (1927), 96 L. J. K. B. 824. 


PART XV. SECT. 10, SUB-SEOT. 2.— 
E. (•). 

tp. Some heirs or oueeesaorM-in' 
inUregt .] — A suit lor rent Is maintain- 
able against some of tbe boirs or 
auooeHBors-iu-interest of a deoeasod 
tenant, without briugiog all the boirs 
or Huoceaaoni-in -interest on tho reoonl. 
— Jaoan Mohan Sarkak v. Brojundra 
Kumar Chakbabarti (1925), 1. L. H. 
63 Oalo. 197.— IND. 


PART XV. SECT. 10, SUB-SEOT. 2.— 
F. (d). 

4164 1. Validiiv of lease — Lease hy 
etatvtory bodv—Aoi in accordance wUh 
statute.]-- -A, sued os clerk to oomrs. 
exoroising u public trust imder an Act 
of Parliamout, 3 Viol. c. 53, upon an 
alleged demise of tolls for a reai% at 
a rent payable every fortnight lii 
advance, sect. 27 of that Act requlriug 
title rout to 1)0 made payable monthly ; 
the leaae stated In the declaration is 
said to be subleot to the Act : — Held : 
on demurrer ^ tho declaration, pltf., 
as olork to the oomrs., could not bo 
pormlttod to recover on such a con- 
tract, beoRuao It was a contract sub- 
stantially dilCeront from the one which 
the comrs. were expressly directed by 
the statute to moke. — Ireland v. 
Noble (1847), 3 U. C. U. 23.'),— CAN. 

4164 Ji. Co^raie seal of lessors 

not attaehed — Tenant never in 
possession. ] — Newport Industrial 
Development C3o. v. Heuouan, 11928) 
3 D. L. R. 647 ; 62 O. L. It. 364; 
am,, 119291 8 D. L. R. 108; S. O. R. 
491.- CAN. 

PART XV. SECT. 10, SUB-SECT. 2. — 
F. it), 

4166 1. CanceUtttion of lease — After 
accrual of rmi — Ho bar to acfio».l-— 
Peters v. Confederation Land 
COBPN., {1980) 9 D. L. R. 315.— CAN. 


PART XV. SECT. 10. SUB-SEOT. 8.— 

0 . ( 0 ). 

•Q. Holding over judgment tn 
favour of Umdlord — No resumptim of 
possession bg landlord ,} — ^Xn an action 
to recover rent of premises leased by 


deft, from pltf., deft, pleaded, inter 
alia, that the tenancy had been 
detenniuod. The Issue was decided 
in favour of pltf., & Judgment was 
ontoied in pltf. *8 favour 6c no appeal 
taken. No notice to quit was given, 6c 
there was no surreudor of tho promises, 
& no acceptauoe of surronder, & no 
resumption of possession by pltf. ; — 
Held f diemlasliig deft.’s appeal with 
costs, pltf. was ontitlod to recover for 
rentaJ of the promiees for the time 
subsequent to tho recovery of the 
previous Judgment. — Gannon »>. Far- 
QUHAR Tradino Co. (1928), 60 N. S. R. 
80.— CAN. 


PART XV. SECT, 10, SUB-SECT. 8.— 
C. (s). 

4268 U. Assignee of agree- 

ment for lease. — Lease granted to 
original lessee ,] — Where the assignee 
of an agreement for a lease enters upon 
the subject premises 6c exerolses acts 
of ownership thereon Sc- also pays 
money to the lessor in accordance with 
the amoimt mentioned as rent in the 
agreement for a lease, he is liable to 
too lessor in an action for use 6c 
oocunatlon, even though after entry 
by mm the lessor grants a lease of the 
premises to tho oii^al lessee under tho 
toms of the agreement for a lease. — 
OWEN V. Beecher (1928), 28 S. R. 
N. 8. W. 527 ; 45 N. 8. W. iv, N. 67.— 
AU8. 


PART XVI. SECT. 1, SUB-SECT. 2.-B. 

tr. Agreement aUering incidence of 
tax — Whdt dmfbtmts to .) — A landlord & 
a tenant entered into a preliminary 
agreement for a lease of certain 

S remises for £90 per week, the tenant 
[) pay all taxes, Including land taxes. 
Prior to the execution of the lease the 
lessor disooTored that tho nrovlsion 
that the tenant was to pay land tax 
was ooiitiary to the terms of Federal 
Sc State Laud Tax Acta. The landlord 
then required that the lease ahould 
provide for a rent of £100 per week. Sc. 
promised that he would m a ke 
voluntary annual allowanoe to tho 
lessee of an amount equal to the 
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difference between the amount of the 
Federal Sc State land tax paid by the 
lessor in respect of tho premises Sc 
£/)20, tho latter sum being the annual 
amount of £10 per week. The loade 
was then oxooutod. stipulating for 
a rent of £100 per week: — Held: the 
above facts did not dlsoloso a “ con- 
tract, agreement or arrangement . , . 
altering tho iucldence ** of any land 
tax within Land Tax Act Assessment 
Act, 1910-1926, 8. 63, or Laud Tax 
Act, 1915, 8. 68. — lie. Lucks, Ltd., 
[19281 V. L. R. 180; [1028] Argus 
L. R. 155.— AUS. 


PART XVI. SECT. 2, SUB-SECT. 4.— A. 

h i. “ Which now are,**] — Deft., 

in 1872, leased a farm fi'om pltf. for 
H year from Sept. 27, 1872 : — Held: 
doft. was not liable for tho taxes for 
1872, for the words, ** all rates, etc., 
which now are,** referred to the kind 
or character of the taxes .OBsessable 
against tho land. — Maonaughton v, 
WiOG (1874), 35 U. C. R. 111.— CAN. 


PART XVI. SECT. 2, SUB-SECT. 4.— C. 


st. Covenant to pay ** any future land 
tax ** — Hate imposed under bridge Act 
not included .) — Jones (David), Ltd. v, 
Lbvsnthal (1927), 27 S. H. N. S. W. 
360 ; 44 N. S. W. W. N. 105.— AUS. 


sa. Covefuxnt to pay ** any future 
land tax — Bridge raU .) — By a lease 
dated Nov. 30, 1909, applta. demised 
certain business premises in Sydney to 
resps., who theroby oovenanted to pay 
all rates, taxes « ontcfblnge, parlia- 
mentary, mnnioipal, local, or otheraiso 
imposed or to be imposed upon the 
premises or jiayable by the owner or 
oocupier in respect thereof, landlord's 
property tax or land tax only excepted. 
Applts., as lessors, signed a memo- 
randiun dated Mar. 31, 1910, under 
seal, which recited that it should be 
read with the lease. E thereby agreed 
to pay ** the land tax at present 
assessed E any future load tax or 
municipal tax 


capital value 
Bridge Act of 
Parliament of 


upon the unt^roved 
Sydney Bjwbour 
1922, emaotod the 
New South Wales, 




VflL XZZL— LanAoid and Vamiii Chuna 4if7— 457& 


***^'^^' ■^«*»o<«Ko» .‘—Reid. K. v. Customs & 
Excise Oomrs., [1928] A. 0. 402. 


4W7a. Right to deduct from rent — Under land- 
lord’s covenant to refund excess over speeifled 
wuOe] — ^The lease of a flat beginning at mid- 
cnimmer at a rent of £400 a year, payable 
«in advance at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates & taxes should exceed £126, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 
d^erence between the total sum paid by 
him So £125. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 


te deduct such diflerence from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
So punctually pay So discharge aU rates, 
taxes, duties, charges, assessments, So out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer So midsummer 
paid imee half-years* rates, amounting in 
all to over £125, So having demanded the 
refund of the excess from tlie landlords, 
& having failed to got payment of the same 
witliin fourteen days of the demand, deducted 
it from his next instalment of rent : — Held : 
under the landlords* covenant to i^efund, the 
tenant was entitled to make the deduction. — 
SowKKBY V. Lindsay (1028), 130 L. T. 546 ; 
44 T. L. B. 714, C. A. 


Part XVII. — Assessments, 

4468. Add, Annotation : — Oenerally. Refd. Lowther 
V, OUfford, [1027] 1 K. B. 130. 

4464, Add, Annotations : — ^Refd. Oalder’s Yeast Oo. 
V, Stockdale (1 0J6), 06 L. J. Ch. 357 ; Lowther 
V, Clifford, [1027] 1 K. B. 180. 

4465. Add, AnnotcUion : — Retd* Lowther v, 

Clifford (1926), 136 L. T. 200. 

4467. Add, Annotatiofi : — Refd, Lowther t*. 

Clifford, [1027] 1 K. B. 130. 

4468. Add. Annotation : — ^Refd. Lowther v. 

diffopd (1926), 135 L. T. 200. 

4471. Add. Citations [1027] 1 K. B. 130 ; 95 
L. ,T. K, B. 676 ; 136 L. T. 200 ; 00 X P. 
113; 24 L. G. R. 231. 

Add. Annotation: — Refd. Mansfleld v. Ilobiii- 
son, [1028] 2 K. B, 353. 

4475. Add, Annotation: — Refd. Lowther v, Clif- 
ford, [1927] 1 K. B. 130. 

4477. Add, Annoiatio?i : — Refd. Lowther v. 

Clifford, [1027] 1 K. B, 130, 

4479. Add, Amtotaiion : — ^Refd. Lowther v. 

Clifford, [1027] 1 K. B. 130. 


Charges, Outgoings, etc. 

4482a. Special expenses rate — Sewerage purposes.] 
— A special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for whicli t)io occiipiisr, So not the 
owner, of a property is liable. — Oaldbr’s 
Yeast Co. v. Stockdaj.k, [1028] Oh. 340; 06 
L. J. Ch. 3.57 ; 136 L. T. 458 ; 01 J. P. 67 ; 
suh nom, Oalvbh’s Ybast Co. v, Stockdale, 
26 L. G. R. 354, 0. A. 

4489. Add, Annotation - -Apld. Tjowther v. 

Clifford, [1927] 1 K. B. 130. 

.4603. Add. Annotation : — Refd. Lowther v. 

Clifford (1926), 135 L. T. 200. 

4510. Add, Annolalhn : - IJp- 

hoMery, Ltd. v. Brasted (1031), 17 T. L. It. 
521. 

4534a. To what tenancies applicable.] -Financo 
(1909-10) Act, 1010 (c. S), 3 . 46, does not 
apjdy to tenancies entered into after the 
passing of the Act.- -U. ?>. ( Ji;stom8 So Excise 
O oMKS., [1928] A. (1 402 ; 07 L. ,1. K. B. 
771 ; 44 T. iu U. 775 ; sal* nom. li, v, Gtrs- 
TOMS So Excise Ex p. Peglfcr, 130 

I.. T. 617 ; 02 J. P. 173 ; 26 L. G. H. 587, 

H. li. 


Part XVIII. — Repairs. 


4546. Add, Annotation : — Refd. Grant v. Edmond- 
son, [1913] 1 Ch. 1. 

4552. Add. Annotation : — As to (3) Refd. Grant v. 
Edmondson, [1031] 1 Ch. 1. 

4668. Add, AnnotcUion : — Consd. Morgan v. Liver- 
pool CJorpn., [1027] 2 K. B. 131. 


4569. Add, Citations 90 J. P. 195 ; 24 L. G. R. 
327. 

4569a. .] — Monc»AN v. liivEitpooL 

CoupN., No. 3100a, ante. 

4578. Add, Annotations : — Refd. lusher v. Walters, 
[1926] 2 K. B. 315; Morgan v. LivergiDol 
Corpn., [1927] 2 K. B. 131. 


provided for the erection of a hi^h 
level bridge across Sydney Harbour, 
two-thirds of the expense to be borne by 
the Exchequer of the State, & one- 
third to be paid out of the proceeds of 
a rate leviable yearly of one half- 
penny in the pound upon the un- 
jmwoved value of ** {imer alia) ** all 
lands within the city of Sydney & 
mteable under Sydney Corporation 
Act, 1902/* By sect. 10 tbe Sydney 
CJouncil WOT© required to ooUeot the 
rate $o pay the proceeds to a sp^al 
account at the Treasury: — Held: 
respo. in refuslnff to pay the bridge tax 
fw not ooxnmitted a biea^ of 
covenant as tb© bridge tax was a land 
tax being a tax on land directly im- 


posed by the Legislature of the State, 
tbe fact that the area of tbe tax was 
limited to the oily of Sydney & certain 
specified shires was inmiatenal : thcro- 
ioTO the bridge tax was witnln the 
moaning of tbe memorandum Sc 
payable by applts. as lessors. — Moituie 
LETXNTHAL V. DaVIP JONKS. LTD., 
(1930] A. C. 269 ; 99 L, J. P. C. 161 ; 
142 L. T. 46$, P. C.— AUS. 


PART XVL SECT. 8, SUB-SECT. 2. 

limits to proportion of taxes 
covenanted to be pma — Not penalties 
accruing on non^ymeni by fennal.l— 
PouLOCK V, Mzluoan (Sask.), (1920] 
4 D. L. R. 27,— CAN. 
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PART XVII. SECT. 1, SUB-BECT. 4. 

4467 i. iJrainage expenaes.] — Hy a 
<‘Ovw!iant In a lease of licensed premises 
the loHHoe undertook to pay, satisfy, Sc 
disohui’RO all mtes, tuxes, cbaiges, 
nBSosHrnents, impositions, Sc outgoings 
whatsoever at any time charged or 
Imposed upon or In respect of the 
(lomlsed premises, l^irsuant to an 
order of a licensing Inspector a septic 
tank Sanitary system was installed in 
siil>8tltution for the sanitary system 
already In use : — Nt ld : the covenant 
Impose upon the lessee the obUimtion 
to pay tn© cost of installation*— 
iiOUAX V, IiOVB, (1929] V. L. R. $4 ; 
(19291 Argus L. K. 8$.— AUS. 



OaaM 4S8S— 4760a. English and Emfikb Digest Supplement. 


46S2. Add, AnnolalUms : — Consd. Griffln v. Fillet, I 
[1026] 1 K. B. 17. Refd. Fisher v. Walters, 
[1620J 2 K. B. 815; Morgan v. Liverpool 
CorpD., [1927] 2 K. B. 131. 

4684. Add, Annoiatione : — Distd. Fisher v, Walters, 
[1026] 2 K. B. 816. Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K, B. 131. 

4588. Add, AnnoicUions: — As io (2) Consd. Usher 
V, Walters, [1026] 2 K. B. 316; Morgan v, 
Liverpool Corpn., [1927] 2 K. B. 131. 

4588a. .] — Morgan v, Liverpool 

Corpn., No. 3160a, ante, 

4609. Add. Annotation : — As to (1) Refd. Marsden 
V. Heyes. [1927] 2 K. B. 1. 

4688. For existing citations read ** as reported in 
21 Ch. D. 18.’* 

4662. Add, AnnotcUion: — As to (2) Consd. Field 
V, Oumick, [1026] 2 K. B. 374. 

4670. Add, Annotaiion : — Refd. Field v, Cumlck, 
[1926] 2 K. B. 374. 

4694. Add, Armoiation : — As to (1) Refd. Haskell 
V. Marlow, [1928] 2 K. B. 45. 

4698. Add, Annotation : — Refd. Haskell v, Marlow, 
[1928] 2 K. B. 46. 

4699. Add, Annotation : — Refd. Haskell v, Marlow,. 
[1928] 2 K. B. 45. 

4707 . For “ a house in Spitalilelds is now painted,** 
read “ never painted.** 

4735. Add, Annotation : — Refd. Manchester Corpn. 

‘ V, Audenshaw U. 0. & Denton U. C., [1928] 
Oh. 763. 

4739. Add, Annotation Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 

4739a. Dilapidations — Neglect to repair.] — 

Testator devised a dwelling-house to his wife 
for her life, she “ keeping same in good 
repair & condition, reasonable weai' & tear 
excepted,** & after her death he directed that 
same siiould fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of decay, Pltfs., the trustees of the wiU, 
alleged that she had neglected to keep the 
premises in good repair &; condition in con- 
formity with the terms of the will, & claimed 


from her exors. the cost of the necessary 
repairs : — Held .* testator’s widow, having 
accepted & occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception #ere not to be treated as mere 
surplusage, & a reasonable meaning must be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of decay. — Haskeix v, Mar- 
low, [1928] 2 K. B. 46 ; 97 L. J. K. B. 311 ; 
138 L. T. 621 ; 44 T. L. R. 171, D. 0. 

4749. Add, Annotation : — Consd. Haskell v, Mar- 
low, [1928] 2 K. B. 45. 

4750. Add, Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 16. 

4757. Add, Annotation : — Refd. Haskell v, Marlow, 
[1928] 2 K. B. 45. 

4760a. To keep in good & proper order con- 
dition — Ornamental waters — Removal of 
mud.] — ^Among the covenants in a lease was 
one by which deft, covenanted at all times 
during the term to maintain, keep, & leave 
“ all pleasure grounds,” lawns, wall^, borders, 
& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
ponds & three lakes, which afforded boating 
& trout fishing. PItf. complau\ed of various 
breaches of the above covenant, particularly 
in i^espect of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & weeds. Deft, had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weii*s, but repudiated 
liability to clean out any of the mud : — 
Held : in order to comply with the covenant 
which was absolutely unqualified in terras, 
deft, was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would leave a 
sheet of water of not less than 2 feet 6 inches 
in depth throughout. — Horlick v, Scully, 
[1927] 2 Ch. 150 ; 96 L. J. Ch. 420 ; 137 
L. T. 659 ; 71 Sol. Jo. 331. 


PART XVin. SECT. 2, SUB-SECT. 2.~ 
D. (a). 

IV. liepairs crcaiina irap^ LuihilHy 
of landlord lo person re^idina vHm 
tenant .] — Whci*o a landlord, in making 
repairs, oruuU^B a trap whioh- is kiicwu 
to him, or should bo known to him, & 
an.^jury Is caused thon^by to one who 
liaira right to bo on tho premises & 
who is iniomnt of the trap tho land- 
lord is liable. — Fkaskh v . Peahoe, 
119283 2 D. L. K. 54 ; 1 W'. W. II. 837 ; 
39 B. O. U. 338.--CAN. 

■w. Tetiant not thereby under duly lo 
repair.] — United Oioah 8'roRKS, Lti>. 
V. BUUJER Sc HvGUJfiS, [1931] 2 1>. L. 11. 
144.— CAN. 

PART XVIII. SECT. 3. SUB-SECT. 1. 

so. .Altrraiions necessary to comply 
with Jauj.h— Where a rcoolpt for rent 
of a moviug-ploture thoati*e stated 
that ** all repairs Sc alterations wore 
to bo at the lessee’s expense, Sc at the 
time the lease was mode it was not 
oonteuiplated by the parties that the 
building was, as In fact it was, oon- 
trary to tho regulations under Moving 


Plctui'e Act: — Held: the word 

*•* alterations " was not intended to 
cover such alterations as might be 
neoessary to moke the building comply 
with tho law, & therefore said receipt 
wiw not an agresement to the con- 
trary ” within sect. 17 (3) of lire 
Marshal Act. — McMoimin r. Foud 
(B. O,). 119291 3 W. W. It. 159 ; affd , 
(1930J 2 IV. W. K. 203 ; 3 B. L. 11. 
3U8 ; 42 B. C. R, 48U.— CAN. 


PART XVIll. S^CT. 3, SUB-SECT. 2.— 
D. (a) vii. 

4726 i UehuiUling sultsidUtry part — 
Floors.} — A covenant to keep in repair 
involves an obligation to renew, where 
the thing affected is a subordinate part 
of tho whole struoturo, as in the case 
of a roof, floor, or walk — S taples Sc 
Co. V. Berryman, (1928] N. Z, L. It. 
68.— N.Z. 

4729 1. iralk 3— Staples Sc Co, 

V , Berryman, No. 4720 i, onto. 

■w. Roof .] — Staples Sc Co. v. 

Berryman, No. 4720 1, onto. 
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PART XVIII. SECT. 8, SUB-SECT. 2.— 
D. (b) i. 

tx. To yield up in good repair — 
Bridge — fFashed away by flood ,] — 
Kiddiford, etc. V, Lysaqut, (19273 
N. Z. L. R. 563.— N.Z. 

sy. To leave premises in original state 
— JJestruction by yirc. }— P}tf . let his 
house to deft. co. to bo used as liquor 
warehouse, deft. co. agreeing to make 
tho noocRsary structural nlteratious to 
suit their purpose, & to restore the 
house to pltf. at the end of the lease bi 
its original state. Dut^ug tho period 
of the lease, one night, in the absence 
of a watchman, the liquor store-room 
& the whole house w ere destroyed by 
fire. In a suit by the lessor for 
damages : — Held : though, under a 
general covenant such as the above, 
a lessee would under the KogUsh law 
be liable for all damage including one 
arising from fire, yet, under Indian 
Transfer of Property Act, s. 108 (e), 
he Is not liable for damage by fire in 
the absence of proof that the fire was 
due to his negligence. — East India 
Distilleriss V. Mathias (1928), 
I. L. R. 51 Mad. 994.— IND. 



7oL XXXL— Landlord mi lUenant. Chum 478&-4N8. 


4768* Add, Annotation : — Refd. Bean v, Flaxton 
R. D. 0. (1928), 139 L. T, 820. 

4inh* Add, Annoiaiicms : — Refd. Field v, Ournick, 
B. 874 ; Mareden v, Heyes, [1927] 

4841. Add, Annotation : — FoUd. Terroni v, Coraiai, 
[1981] 1 Oh. 616. 

4841a. Grant of reversionary lease before 

determination of original lease.]— J oyneu v. 
Weeks, No. 4841, ante, 

4841b. What is ** reversion — Landlord 

& Tenant Act, 1927 (c. 86), s. 18 (1).]— 
Pltfs. & deft, were partners. One of the 
partnership assets was the lease of the 
premises on which the business was carried 
on, expiring on Mar. 26, 1930. On Oct. 7, 
1929, the landlord granted to the three 
partners a reversionary lease for fourteen 
years from Mai'. 25, 1930, at an increased 
rent. On Oct. 29, 1929, by an agreement 
made between the parties for dissolution of 
the partnership, it was provided that the 
partnership assets should be sold to the 
highest bidder of the three partners pro- 
ceeds divided, deft.’s share being one-half ; 
also, that the <?ate for completion should be 
Nov. 18, 1929, & tliat deft, should out of his 
share make certain payments, & should pay 
the rent under the lease, all rates, taxes 6c 
outgoings in respect of the premises, 6c “all 
trade debts Sc other liabilities wliatsocjver in 
respect of the said premises Sc business *’ 
down to the date fixed for completion, making 
these payments out of his share of the pro- 
ceeds of sale. The agreement came before 
the ct. for construction. Sc it was declai'ed 
that the phrase, “ other liabilities whatsoever 
in respect of the said promises,” inejuded the 
liability in respect of damages whicl; the 
landlord could, on Nov. IS, 1929, ha\c)| 
recovered for breach of the repairing cove- \ 
nants in the lease. On an application for a 
decision whether at tliat data the damages 
recoverable by him in respect of non-repair 
were to be estimatxi'd on the basis of the 
depreciation in market value of the reversion 
expectant on the determination of the lease, 
or of that expectant on the deteimination of 
the reversionary lease : — Held : the “ re- 
version ” was the immediate reversion 
expectant on the lease, & the fact that a 
reversionary lease had been granted, to take 
effect at a date after the date for the assess- 


ment of dama^, was immaterial. — Tekeoni 
& Necjohi V, CoESiNi, [1931] 1 Oh. 616 ; l60 
L. J, Oh. 289 ; 146 L. T. 96. 

4857. Add, Annotation : — Retd. Walton Harvey, 
Ltd. V, Walker & Homfrays, Ltd., [1931] 
1 Oh. 145. 

4868. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Oo. v. Roberts (1928), 140 L, T. 1. 

4869. Add. Annotation : — Generally, Refd. St. 
Anne’s Well Brewery Oo. v. Roberts (1928), 
140 L. T. 1. 

4879. Add. Annotation : — Dlstd. St. Anne’s Well 
Brewery Oo. v. Roberts (1928), 140 L. T. 1. 

4882a. .] — Lefts, were the owners, but 

not the occupiers, of part of an ancient city 
wall, which also formed the back wall of an 
ancient inn ow^iod by pltfs. Tlie portion 
of tlie wall belonging to defts. collapsed, 
demolishing pltfs.’ inn: — Held: (1) the 
doctrine of Rylandn v. Fletcher (1808), L. K. 
3 H. 1j. 330, had never been applied to altect 
the liability of an owner who was out of 
possession at the time wlum the injury took 
place ; though deftw. did m)t erect the wall, 
they took it over when tliey bought the 
property as the boundary & retaining wall 
for their property, & they wore only using 
that pioperty In the ordinary ways in wincli 
property is used, so that they wore out/sido 
the authority of that case ; (2) there w»is no 
rcasum to supposes that wluui they let th<j 
property to their tenant it was in a ruinous 
condition, or that in tlie exercise of a iH^asori- 
able diligence they sliould have' asetirtaine-d 

- that it was in a, ruinous condition : Sc pltfs. 
failed to bring their ca«(j within tlie principle 
of Todd V. Flvjhl, No. 1879, ante. — St. 
Akne’s Wrtj. liitEWKitv Ik). V. IbiHEirrs 
(1928), 140 L. T. 1 ; 92 .T. P. 180; 44 T. U U. 
703 ; 20 L. O. R. 038, C. A. 

4883. Add. Annotation : -Reid. St, Anne’s Well 

Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4887. Add. Annotation. : — Refd. St. Anne’s Well 
Brewery Co. r. Roberts (1928), 140 L. T. 1. 

4889. Add. Ayinotation — Refd. Morgan v. liiver- 
pool Corpn., [1927] 2 K. B. 131. 

4891* Add. Annotation As to (2) Refd. hksher v. 
Walters (1920), 90 J. P. 195. 

4900. Add. Annotation : — Refd. Morgan v. laver- 
pool Corpn., [1927] 2 R. B. 131. 

4903. Add. Annotation : — Reid. Fisher v. Walters 
(1026), 90 J. P. 195. 


PART xvni. SECT. 6. SUB-SECT. I.— 
B. (0). 

48S7 til. .] — Where a balcony 

common to all tbo tenants was in a 
(lefeotive condition & waa unaafe, ik 
tiu> landlord waa notified of mich 
oondition, but did not repair it, 9l 
thereafter a tenant foil from the 
haloony Sc was injured : — Held : the 
landlord wa< liable. — Aunt e. Ebkahim 
( im). 47 N. L. R. 1.— B. AF, 

PART XVIIL SECT. 6. SUB-SECT. 2.— 
A. (b), 

4900 il, .}— Male pltf. was 

tenant of a fumJwed apartment, 
which contained a i;as heater used for 
heating water for nse In the apartment 
Sc in the other apartments in the same 
house. Tlie beater was defecUvo to 
the knowledge of the landlord, & 
owing to an escape of burning gas n^m 
the neater female pltf. was seriously 
burned : — Beld : the landlord was 
Ihkble to both pltfs., for although the 
heater was not part of the demised 


promises, tboro was a positive ngrtJO- 
luent to keep it in ropalx;, which gave 
rise to on action by the tenant for 
damages for breach of contract. — 
Hohnk V. Moui.i>8 (Alta.), 11927) 2 
D. L. R. a39 ; [1927] 1 W. \V. ii. 827.— 
CAN. 

m 1 . Vfih’HS wider- 

talcina to repair (fiJctunrUdgfd .) — In a 
hoiLse rented by pltf. fi*oin deft, there 
was a defective ohinmey, which dtift, 
undertook to rebuild, lie also under " 
took to reshlngle the roof. Twt> 
months afU'r pltf. had moved Into the 
houMj Sc placed his cbattcis in it, the 
house was burnt down & with It pJtf.'s 
chattels, the undertaking to repair Sc 
resblnglo not having bc^m fulftllwi. 
The tire was caused by sparks frf>m 
the chimney reaching the old sbiugies 
on the roof. Pltf., who had re- 
peato<Ily warned deft, of tlwi danger, 
sued In tort for the value of hl>< chattels : 
— IleMl : deft, was properly held liable. 
The rule ro<iuiring a tenant to minimise 
bis loss by himself repairing at tho 
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HxiamHtj of hi« landloM »bK*H not apply 
where tbo landlord acknowlodges his 
niKiortiLklng Sc i»rornJiii,'« to fuKiJ It. 
By his Rgreomont d(»fi. afiKurinjd tiio 
duty of repairing within a rcasonablo 
time ; & his noglwt to do ho niter 

ropeaUxl wartii/igH was fjcgligj.nco 
entitling pitf. to huc in tort. ~ Ameij. 
V. Mai.o.n'ICV, (15)29) 4 D. I., it. AM ; (M 
O. h. it. CAN. 

u j, .]— Where the owner 

of an hotel leased the preuiiHefl, Sc 
pltf. fell tiirongh an opening in a 
v<L*.randab : ~ : pitf. was not 

on titled to reoovor as X 4 cainst the 
owner, oven If there wero an express 
coV4ijmxit by him to nialce outside 
repoirH. as pltf. was a stranger to tiio 
covenant.—^sRciLL* ». l)ONNi5l.Ly 
(1009). 14 O. W. Ji. 1044 ; 1 O. W. N. 
105.— CAN. 

n II. .] — Premises, the 

property of deft., wore lot te W., who 
lot different portions to sub ‘tenants, 
including an upstairs room to D. The 
lettiug to W. was within Kent liestrlc- 
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Part XIX. 

4932. Add* Annotation : — Apld. Marsden v. Heyes, 
[1927] 2 K. B. 1. 

4943. Add, Annotations: — As to (\) Consd. Stevens 
V, WUUng & Co., [1920] W. N. 63. Refd. 
Price V, Corpn. d’Energie de Montmagny, 
[1927] A. 0. 363. 

4970. Add. Annotation : — Refd. Spyer v. Phillip- 
son, [1931] 2 Ch. 183. 

4978a. Cutting down trees — Excepted from lease.] 

— Poster’s Case (1585), Gouldsb. 1 ; 76 
E. R. 066. 


Part XX. — Insurance 

5069a. In named office ** or in some other re- 
sponsible Insurance office to be approved by 
the lessor ** — Duty of lessor.] — A covenant 
by a lessee to insure the demised X)remise8 in 
tlie joint names of the lessee 4fc the lessor 
in a named insurance office, “ or in some other, 
responsible insurance office to be approved 
by the lessor,” does not confer upon the lessee 
an alternative to be exercised at Ids volition ; 
& under this covenant the lossf^e c.anmit 
properly tender an oi’fice which is not ap- 
proved by the lessor. — Tredeoah v . Har- 
wood, [1920] A. 0. 72, 97 L. J. Ch. 392; 
139 L. T. 612 ; 44 T. L. It. 700, H. L. 

5070a. Not to do anything to Impose heavier 
Insurance burden on premises — Obligation of 
lessor as to adjacent premises.] — Lessees of 
factory premises for a term of twenty-one 
years coveminted to i)Ry as additional rent 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demised promises against lire, & not to do or 
suiter anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against Are that 
the lessees should have quiet enjoyment 
of them. Subsequently, the lessors let 
premises adjacent to the denii.sed premises 


— Waste. 

4998. Add. Annotation : — Consd. Marsden v. 
Heyes, [1927] 2 K. B. 1. 

5003. Add. Annotation : — Refd. Marsden v. Heyes 
(1926), 96 L. J. K. B. 410. 

5006. Add. Annotation : — As to (2) Refd. Rye r. 

Purcell, [1926] 1 K. B. 446. 

5016. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

5050. Add. Annoiaiions : — (1) Refd. Marsden 
a. Heyes, [1927] 2 K. B. 1. As to (2) Refd. 
Gottliffe V. Edelston, [1930] 2 K. B. 378. 


and Damage by Fire. 

to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
— Held : (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised jiremises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for. which those 
premises had been demised as to have 
derogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of tliose, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises. — 0 ’Cedar,I.iTD. r. Slouou 
Trading Co., [1927] 2 K. B. 123 ; 96 L. J. 
K. B. 709 ; 137 L. T. 208 ; 43 T. L. R. 382. 

5075. Add. Annoiaiion : — Refd. Tredegar v. Har- 
wood (1927). 44 T. L. R. 17. 

5139. Add. Annotation : — Refd. Walton Harvey, 
Jitd. V. Walker & Horiifrays, Ltd., [1931] 
1 Ch. 145. 


tlon Act, N. I., 102.'> (c. 12). Pltf., a 
illatdct uiirso, having vlHlted I)., 
doBoemlod tlic atalre, & whilst taking the 
last et-op on to the hall tho lloor gave 
wav, & pU.t. rcooived serious injuries ; — 
IJcld : pltf. could not suooeed either in 
contract on the statutory obligation 
to repair implle<i in the letting, or 
In tort. — 0*RKiixYt>. Doiieutv, [11123] 
N. I. 32.— IR. 

PART XIX. SECT. 2, SUB-SECT. 1.-— A. 

4933 iii. tho lessc^es 

of a canal 'Slip, by enlarging it & 
making other alteiutions, had not 
committed waste ; the permanent 
character of the propeitv demised was 
not aubsiantially altnrcd, & there was 
no loss to the inheritance. — Hekk v. 
Carlino Export Bhkwino & Malting 
Co., 110291 2 D. L. 11. 881 ; G3 O. L. R. 
682.— -CAN. 


PART XIX. SECT. 2, SUB-SECT. 1.— 
B. 

sa. Slones collected by tcnunl in 
iniftrove cuUivaiion — Properly in.] — A 
t<;juint w’ho, for the purpose of clearing 
the land & I'enderlng it more ilt for 
cultivation, coUocte the stones theixj- 
fi-ora, has the property in the stones, 
iic tho landlord has no Inten^t In them, 
& is liable for tlielr value if he disposes 
of them. — Lewis v. Godson (1888), 
16 O. K. 252.— CAN. 

•b. Hushes ent along river — Necessary 
for cj'crcisc of fishing righls.] — I*ltf., by 
indenture uuder seiU, leased to deft, 
for a term of years, with the right to 
renew, pltf.'s laud on tho East lliver, 
G. County, for fishing purposes, with 
the right to enter use the same In 
such a w'ay os might be ncet^ssary for 
fishing in said river. Damages claimod 
by pltf. u'ero for cutting bushes along 


the bank of the river : — field : the 
burden of proof was upon pltf., & the 
right to fish from the bank of the river 
involved the right to do such cutting 
as was necessary tor that purpose. — 
T^IcKeen r. pArriLLo (1927), 59 

N. B. R. 452.— CAN. 

BO. Cultivating least e land.] — A lessee 
who cultivates waste loud of the 
colony is not to be presumed to have 
done 60 wdtli the concurrence of his 
lessor, & for his benefit. — N ewman v. 
Goff (1817), 1 Nfld. L. R. 26.— NFLD. 

PART XX. SECT. 2. 8UB-SECT. 2. 

5146 i. Under covenant to rebuild — 
Extent of liabUUy.] — Duneelman v. 
Lister, [1927] 4 D. L. R, 612; 61 

O. L. R. 89.— CAN. 

6147 i. .] — Hk.uce V. City 

SKcmuTiES CJo., [1931] 1 W. W. R. 
782.— CAN.. 


42 



VoL XXXL— Landlord and Traant CaaM 6186a— S787. 

Part XXI. — Assignment and Devolution of Leases. 


5186b. Covenant not to “ part with possession 

Necessity for entire exclusion from legal 
possession.] — A lessee’s covenant not to 
part with the possession of the demised 
premises or any part thereof ” is broken only 
if the lessee entirely excludes himself from 
the legal po^ssion of part of the premises. 
On the particular facts & documents in the 
particular case a seven years* exclusive 
licence to erect an advertisement hoarding 
against the front wall of the lessee’s house 
followed by its erection was held no breach 
of the above covenant. — Stening v, Abra- 
hams, [1931] 1 Ch. 470 ; 100 L. ,T. Ch. 278 ; 
146 L. T. 18. 

5192. Add^ Annotaiion : — Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5192a. Erection of advertisement hoarding 

Covenant not to ** part with possession.”] 

Stening v, Abrahams, No. 5186a, ante, 

5204. Add, AmioiaHon : — Refd. Hoe v, Hussell, 
[1928] 2 K. B. 117. 

5226. Add. Annotaiion : — ^Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5229. Add, Annotation : — Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 

5239. Add, Annotation : — Refd. Roe v. H-usscll, 
[1928] 2 K. B. 117. 

5241. Add, Annotation : — Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5269a. Effect of Landlord & Tenant Act, 1927 
(c. 86), s. 19 (1),] — (1) Whore a landlord, 
who is also a brewer, consents to the ^\ss;gn- 
rnent of the lease of a free public-hou.'c, but 
stipulates that, for the remainder oi ti 
term of the lease, the liouso shall be a tied 
house, such stipulation is a ” line ” or 
benefit “ in the nature of a line ” within Law 
of Property Act, 1925 (c. 20), s. 144. 

(2) Landlord <& Tenant Act, 1927 (c. 30), 
a. 19 (1), does not apply to a l.)reach of con- 
tract, which took place before the Act came 
into force. — OARr3NER & Co. v, (’one, [1928] 
Ch. 956 ; 97 L. J. Ch. 401 ; 140 L. T. 72. 

5272. Add, Annotaiion : — Refd. Curtis Moffat r. 
Wheeler, [1929] 2 Ch. 224. 


5282. Add, Annotation : — DIstd. Parr v. Ginnings 
(1928), 44 T. L. H. 219. 

5282a. Covenant to repair.] — Where a lease 

contains a covenant by lessee to repair, 
&: a provision that the lessor’s consent to an 
assignment by the lessee is not to be un- 
reasonably withheld, tlie more fact that the 
lessee is committing a continuing breach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign- 
ment, at all evtmt.s where the amoxiut of dis- 
repair is not very sei*ioiis. — F arr u. GlNNlNOS 
(1928), 41 T. 1.. h, 249. 

5286. Add, Annotation : — Dbtd. Tredegar v, Har- 
wood, [1929] A. C. 72. 

5295a. Stipulation converting free public- 

house into tied house.] - Gardner k. Co. 
V, Cone, No. 5269a, auU\ 

5298. Add, : Apld. Gardner v. (^)ne, 

[1928] V\\. 9.55. 

5310. Add, Annotation : - Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 221. 

5321. Add, Annotation : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Cli. 224. 

5341. Add. Annotaiion : — Refd. (hirlns Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5361. Add. Annotation : — Consd. Cuj*Us Moffat v. 
Wheeler, [1929] 2 Ch. 221. 

5367. Add, Annotation : — As to (2) Refd. Jio 
' Griffiths, .Tones r. Jenkins, [1926] Ch. 1007. 

5450. Add. Annotaiions Consd, I)alt/OTi v, 
Pickard (19JL. [1920] 2 K. B. 545, n. ; 
Hichmond v. Savill, [1926 1 2 B. 530. 

5454. Add. Anywtalion — Apld. (’urtis Moffat v. 
Wheeler, [1929] 2 Oh. 22 4. 

5'V92. Add. Annotation. ; --‘■Retd. Ligg*dt (Liv^er- 
pool) V. Barclays Bank (11^27), 137 L. T. 443. 

5494. Ad<L Annotation AplU. ’Paylor e. Twln- 
berrow, [1930] 2 K. R. 16. 

5508. Adfl. Auno/a/iou ; - -Refd. Akt. Datnpskibs 
Steinstad v. JVarsoii (1927 1.37 Jj. ’L. 533. 

5636. Add. .Annolaiion : d v to (1) Consd. He 
Harrington .Motor ( Vk, PJj' p. (ihaplin, [1928] 
(3i. 105. 


Part XXII. — Assignment and Devolution of Reversion. 

5698. Add. Annotation : — Refd. Grant v. Kdmond- { 5725. Add. Annotation : — Refd. Boc>th v. Thomas, 
son, [1931] 1 Ch. 1. | [1926] Ch. 397. 

5701. Add. Annotulion : — Refd. Bye v. PurceU, 

[1926] 1 K. B. 446. 

5714. Add. Annotaiion: — Consd. Bye v. Purcell* 6737. Add. Anno/a/ion : —Apld. Bye v. Purcell, 
[1926] 1 K. B. 446. [1926] 1 K. B. 446. 


PART XXI. SECT. 1. SUB-SECT. 2.— 
B. (a) ill. 

•z. OenercU rule.\ — Unless there 1 h 
a restriction against the alienation of 
any portion of the demised property, a 
restraint upon alienation of the aemi^d 
premises does not prevent the aliena- 
tion of a portion. — CJ utinua t. Salva- 
DORA Minazbs (1926), I. L. R. SO Mad. 
331.-~IND. 


PART XXI. SECT. 1, SUB-SECT. 2. - 
D. (a) iv. 

sa. lie fused to consent to usslunment 
to foreign amijtnnv.}— 11 cUl : that the 
reason alleged for withholding ccniHcnt 
was not adequate to prevent the with- 
holding of such consent being: un- 
reasonable.— Charges Atkins ic CX).. 
Ltd. V. Backhoubjb, {1028 J 8. A. S. It. 
179.— AUS 


PART XXI. SECT. 10, SUB-SECT. 1. -B* 

6463 i. ExjtrtHH covenant by 

lessee for j;myrnetd.\ — Where a Jease 
contains an oxprfjss covenant to pay 
rent, ttie Iohhoo contlnnoH ilublo on his 
covenant, although (.he lease Is assigned 
over. — McCiiofiAK v. Edwajidh (Alta.) 
I1927J 1 L. L. U. 400 ; 11927] I 

W. W. R. 9.--CAN. 
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Part XXIIJ — 

6788a. .] — Dob d. Austin v. OowIjeboy (1887), 

1 Jut. 793. 

5796. Add* Annotaiiona : — Rsfd. Boe r, Bussell, 
[1928] 2 K. B. 117 ; Skinner v* Geary (1931), 
47 T. L. B. 697. 

5803« Add. Annotation : — Retd. Canadian Pacific 
By. Oo. V. B., [1931] A. 0. 414. 

5888. After this case add : — 

«* ,] — Law of Pro- 

perty Act, 1926 (c. 20). 8. 61.’* 

5835. Add. Annotation: — ^Refd. Walton Harvey, 
Ltd. V. Walker & Homfrays, Ltd., [1981] 1 
Ch. 274. 

5840. Add. Annotation : — Dlstd. & N.P# Newman 
V. Slade, [1926] 2 K. B. 328. 


Notice to Quit. 

5841. Add. CitaHons L. J. K. B. 894 ; 135 
L. T. 640 ; 42 T. L. B. 607. 

5866. Add. Annotation : — Aa to (2) Apld. Newman 
V. Slade. [1926] 2 K. B. 328. 

5256. Add. Annotation Refd. Fordree v. Barrell 
(1931), 95 J. P. 141. 

5070. After this case add : — 

See^ now^ Law of Property Act, 1926 (c. 20 ). 
fl. 140 (1), (2) ; Law of Property (Amendment) 
Act, 1926 (c. 11), fl. 2:* 

5089. Add, Citation : — 95 L. J. Oh. 49. 

5006. Add. Annotation: — ^Refd. Taylor v. Twin- 
berrow, [1030] 2 K. B. 16. 

6065. Add, Annotation : — ^Refd. Wilkins v. Carlton 
Shoe Oo. (1930), 94 J. P. 207. 


Part XXIV. — Determination of Term. 


6111. Add. Annotation : — Expld. dc Dlstd. Walton 1 6144. Add. Annotations : — As to (1) Distd. Turner 
Harvey. Ltd. v. Walker & Homfrays, Ltd,, v. Watte (1928), 138 L. T. 680. Asto(2)Consd. 

[1931] 1 Ch. 274. I Turner v. Watts (1927), 44 T. L. B. 106. 


PART XXIIl. SECT. 1. SUB-SECT. 8. 

im. Lease subject to landlord's riafit 
to sell — Wheiher term determined by 
sUle,] — A loase reserved to landlord 
" the tlgrbt to 8oU tho land at any time, 
but the leEHoo Bhall have the i.tfbt 
to reap any crop he has sown *’ : — 
Beld : this clause did not sufUoiently 
provide that on a sale the term woidcl 
be determined ipso facto ; but, at the 
most, only reserved the right to soil 
& to determine tho term. Sc iineqnlvocKil 
notioo of determination had to bo given. 

— XiiNKWKiN V. Wsboii, 2 

W. W. K. 205 ; 22 Sask. L. K. 52‘1— 

GAN. 

PART XXin. SECT. 2, SUB-SECT 1. 

•o. Must he reasonable — Not ncceS' 
aarily determining lease at end of year 
of tenancy .] — In tho case of a lease 
not g»)vonied by Tninsfer of Property 
Act, 1882, 8. IOC, the notice to quit 
noed not ueooBsarily dotormino the 
lease at the end of tho year of tho 
tenancy, but it must be reasonaldo. 
It is, however, for tho final ct. of fact. 
In each caec?, to detonidne what Is 
roasonable notice. — D ai^odak I'kasad 
Tbwam r. Lachmi Prasad Sinoh 
( 1928), I. L. U. 7 Pat. 4»C.— IND. 

8p. Lease^ for jive years — Tcrmimihle 
on •* — imaUh’s notice*’ — Ttw) mmUfui 
pirm.l — lie JoHNs mN Sc lim'us, [1931] 
4 D. L. li. 327. - CAN. 


PART XXlll. SECT. 2, SUB-SECT. 3.— 
A. 

6817 U. — — — In the case of a 
rural tenancy from year to year a 
year's notice to quit is not necessary, 
a reasonable notice only being required. 
Notioo given in Jan. to quit at the end 
of the following June Is reasonable. — 
T8BABAi.ALA t). VaN DkR MbRWS 
(1926), 47 N. L. R. 75.-8. AF. 

6819 iU. — — Whore a tenancy 
from yojw to year is created by express 
agreement, k there is no special 
sUpulatlon providing for ite termina- 
tion. or where such a tenanov is 
Implied by lai^ a notice to quit in 
order to be sumclont must be a half- 
year's notice exDiriog at the end of the 
first or some other year of tenancy. — 
Walker v. Oram (Alta.), 11929] S 
D. L. R. 784 ; 1 W. W. R. 876.-~CAN. 


PART XXlll. SECT. 2, SUB-SECT. 8.— 

D. 


6S37 iv. Where tenant held 


over after termincUion of tenancy .] — 
A wookly tenaut, w'ho. after the 
tormlnation of his tenancy, holds over 
with the consent of his landlord, wltli- 
out any agreement other than that 
impliiMi by law fn>m the oontinuance 
In possession Sc acceptance of a weekly 
rent, oontimies to hold as a weekly 
tenant Si is not entitled to one month’s 
notice under (Conveyancing Act, 1010, 
8. 127, for the detennluatlon of such 
tenancy. — Burnham v. Carroll Mur- 

GROVE THEATBKH, LTD. & VlUTORIA 

Arcade, Ltd. (1927), 28 S. R. N. S. W. 
1«9 ; 45 N. 8. W. W. N, 23 ; affd^, 41 
C. L. 11. 640.— AUS. 

6837 V. WerJe’s rent pay- 

able in advance in arrear,] — W^hcro in 
a weekly tenancy of a dw^elling-housc, 
thoi*o being no finding as to the area 
of tho premises, it api»oared that the 
rent was payable weekly in advance, & 
that, at the date of the service of notice 
to quit, a week’s rent in advance was 
owing : — Held : the tenant was not 
enUtltMl to tho statutory nothn* of at 
least 28 days prescribed by B’air Rents 
Act of 1920, s. 14. in the case of a 
U^sseo who duly pays the rent of tho 
dwelling-house leased by him St other- 
wise irerforms the conditions of hie 
lease. — I nner v. Art7NI>ri.l, Ex p. 
AuundELL (1928), 22 Q. J. P. 83. — 
AUS. 

5840 i. Wkat amounts to week’s 
notioe .] — In order that a weekly 
tenancy may be determined by a notice 
to quit, tho notice must be one which 
expires at the end of a periodic week 
from the commencement of tho 
tenancy. — How v. Mansfield, [1923] 
N. Z. L. 11. 91.— -N.Z, 

5842 vii. .] — Hart v. 

Nadeau, Hart v. Hakron (Alta.), 
[1927] 2 W, W. R. 318.— UAN. 


PART XXlll. SECT. 6, SUB-SECT. 1. — 
A. 

sf. Whether demand for possession 
may be included .] — A notice of doter- 
mlnatJon of a lease $c a demand for 
pnsseseioD may be oontalned in the 
aame document. — E rnewzxk «. Welch 
119281 4 V. L. B. 498 ; [1928] 2 

W. W, B, G28.— CAN. 


PART XXIIl. SECT. 6, SUB4BCT. 1.— 
B. 

6945 il. 8. P, SA2TD1BON V. ORDER OF 
Kj^ (Alta,), U9271 2 D. L, B. 1024.— 
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PART XXIIl. SECT. 6, SUB-SECT. 1.— 
A. 

1 i. Lessor after agreement to sell 
leased land .] — The fact that « landlord 
had agreed to sell the leased Innd to a 
third party did not render Xiandlord 
& Tenant Act. R. S. S. 1920. c. 160. 
Inapplicable. He had the right under 
the tonus of tho lease to terminate 
It upon such a sale. — E rne wet n & 
W^elth, 11928] 4 D. L. R, 498 ; [1928] 
2 W. W. R. 628.— CAN. 

PART XXm. SECT. 6, SUB-SECT. 2. 

6994 ii. .] — In tho case of 

joint tenants, each is intended to be 
bound, & It has long boon decided that 
service of notice to quit upon one joint 
tenant is primA facie evidence that it 
has reached the other Joint temints. — 
Bodordoja V. AJiJtnmiN Sarkar 
(1929), I. L. R. 67 Calc. 10.— IND. 

PART XXIV, SECT. 1, SUB-SECT. 2.— 
A. (b) ii. 

■a. Express right of non ptijrrtwrU for 
five days — Terms of lease miminder- 
stood by lessee .] — Upon an appUcation 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease & werp under the 
improBsion that the terms were similar 
to those of a prorious lease, which 
gave them seyen da^* grace to pay 
the arrear rout : — Ueld : as the pro- 
yisiou in the lease giving only five days* 
grace was clear & unambignous, the 
answer was no defence. — iLLfKO v. 
Mannb & Manns (1926), 46 N. L. R. 
68.-8. AF, 

PART XXIV, SECT. 1, SUB-SECT, 8. 

•b. Power given to lessor to caned 
lease — On breach of oovenant to pay 
rent — After giHng notice to tenant — 
Sujficiency of woficc.)*— A wharfslde 
site in the B. Harbour, E. London, 
bad been leased to applt. by the Union 
of S. Africa, who was (he owner of the 
site. Sz an action for ejectment had been 
brought by the 8, African Rys. Sc 
HarboiiTBr Clause 2 of the lease of the 
site provided that ** abouSd the lessees 
fail to pay the said rental on the day 
on which fibe same tdiall fidl due* the 
adrainistratiou, after posting written 
notico to the leasee’s add ress.flr receiving 
no payment within a further period of 
fourteen days, shall have the right to 
cancel this lease. The rent being in 
arrear the administration purported to 


VoLZZXL-^UiidtordaidTa^ OiMei8&-6m; 


6192. AmiotaHon : — Consd. Eichmond v. 

Savin, [1926] 2 K. B. 630. 

6231. Add, Annatafion : — Consd. Eichmond v* 
Savm, [1926] 2 K. B. 630. 

6236. Add, Annoiation : — Retd. Fairclough & 
Sons, Ltd. w. Berliner, [1931] 1 Ch. 60. 

530711 , — — Agreement by tenant to pay arrears 
of rent dc give up possession.] — The rent of 
premises being in arrear, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which j 
rovided that, if the landlord would with- 
old the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the end of the quarter : — Held : 
the document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1926 
(c. 49), s. 46. — Nance v. Naylor, [1928] 

1 K. B. 263 ; 97 L. .J. K. B. 39 ; 138 L. T. 105 ; 
44 T. L. E. 11,0. A. 

6315a. On payment of rent — How rent 

calculated.] — D oe d.HARCouRT r.lloE (1813), 

4 Taunt. 883 ; 128 E. B, 579. 

6352a. On person on premises.] — Where a notice 
addressed to the lessee is left with a person 
on the premises, A there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1926 (c. 20), 
8. 196 (3). — Cannon Brewery Co., Lto. v. 
Signal Press, Ltd. (1928), 139 L. T. 384 ; 
44 T. L. R. 486 ; 72 Sol. .To. 286. 

6356. Add. Annofatiovs: — Refd. Field t?. Oumick, 
[19201 2 K. B. 374 ; Marsden v. [1927] 

2 K. B. 1. , 

6358. Add. Annoialions Apid. Sedgwick, W-liu^ i 


V. Eoseda Insee. ol Fetrograd (1926), 136 L. T. 
72. Refd. Employers’ liability Ansoe. Oorpn. 
V. Sedgwick, Collins, [1927] A. 0. 95. 

6361a. Joint tenants — Application by one.] — 

Wliere joint lessees hold under a lease, no 
one of them alone is the lessee ” within 
Law of I*]roperty Act, 1925 (c. 20), s. 146 (2). 

The CO., as lessor, after serving a schedule 
of dilapidations & two notices on B. A; L., 
who were joint lessees, brought this action, 
by which they sought, against both dofts., 
to recover possession of premises comprised 
in two leases. The leases contained full 
repairmg covenants, which defts. hod neg- 
lected to perform. Defts. originally appeared 
by the same solrs., & put in a defence signed 
by counsel on thoir behalf. But at the date 
of the hearing deft. Tj. appeared by another 
counsel instructed by another firm, wliile 
B. did not instruct solra. but appeared in 
person. L. asked for relief against the 
forfeiture under sect. 146 (2) ; B. ^d not 
desiie such relief, luef erring to give up 
possession : — Held : relief against forfeiture, 
where there are joint lesset^s. cannot be gi’antod 
on the application of only one of theni. — 
Fatrclouoh (T. M.) &: Sons, IjTd. v, Ber- 
liner, [1931] 1 Ch. 60; 100 L. J. Ch. 29; 
114 L. T. 175 ; 74 Sol. Jo. 755, sub nom. 
Bertjner V, FAiRcr.oi;Oii (T. M.) & Sons, 
l/TD., Fairclottoii (T. M.) 8c Sons, Ltd. v, 
Berlinoer (1930), 47 T. L. B. 4 ; 74 Sol. Jo. 
703. 

6388. Add. Ayinoiaiion Trodegar v, Hor- 

• wood (1928), 97 L. J. Ch. 392. 

6391. Add. Annotation : — As to (?) Held. Be 
Grifhths, Jones v, Jenkins, [1926] Oh. 1007. 

6393. Add Annotation: — Apld. (Jliaplin v. Smith, 
[1926] 1 K, B. 108. 


srive the notice re(julretl by rlauBO 2 
of the loose & tbcpeaftor to cancel the 
lease : — field : a written notice to the 
cITect that the rent was In arrear & 
calHngr upon the lessee to pay th<* same 
within 1 4 (lays from dato was a sufficieTit 
compllonoe with the danse. — Wintkr 
i’. 8, African Rvs. & IlAtinotTRS, 
[10291 App. D. lOO.—B. AF. 


PART XXIV. SECT, 1, SUB-SECT. 4.— 

B. (h) i. 

6221 1. Tie-Utting — To new tenant .] — 
When followinjr notice of forfeiture of 
pltf.’s lease the lessor executed a lease 
of the same premises to another lessee : 
— Held : there hod been an eCfectnal 
re-ontry. — Winter v. Capijla.vo 
Timber Co., 11927] 4 D. L. U. 36 ; 
varyinQf [1927] 2 D. L. K. 784 ; [1927] 
1 W. W. n. 811 ; 38 B. C. R. 401.— 
CAN. 


PART XXIV, SECT. 1, SUB-SECT. 4.— 

C. (o) t. 

6808 »iv. .] — Gordon v . Wil- 

helm (Saak.), [19361 4 D. L. R. 1042 ; 
[19281 3 W. W. R. 641.— CAN. 

6317 iti. .]— In Saakat- 

flicwaii, where a lessor bus actimlly 
re-entered for non-payment of rent, 
although the re-entry haa been ^vlthout 
pipotJSB of law, the ot. cannot errant 
relief against lorfeitui'e of the lease.— 
Ramsay ». Hildbed, 119301 2 W. W. II, 
692 ; 4 D. L. R. 494.— CAN. 


•X. Hjffegt of breach of other co/oenant.] 
— Forfeiture for mere non-payment of 
rent on its due date has always been 
looked upon as a thing agaimd wWm 
a ot. of eauity should afford relief. 
With respect to an i^eged broach of a 
<M>Teiiant by the tenant to Insure, held 
that, in Ylew of the conduct ot the 
parties in relation to the povenwat 
duiing the thiiteeni years which baa 


chipHeti since the inakhi.r of Ihe lease, 
the IcHSorH should not bo nllowed to 
luvok«j the breach as a Krouiul for 
refusing the Joshcch relief fr«»ni for- 
feh 111*0 for non-payment of rout: 
atllKuigU Hoino comllllon as to the 
in.suruuce might b«) made a term upon 
whU*h such relief hlionUl be gniuted.— - 
Godson & Ray r. Pantaoi-w, 119301 3 
W. W. R. 401 ; 11931 I 1 D. Iv. II. 120. 

CAN. 


>ART XXIV, SECT. 1, SUB-SECT. 4.— 

D. (a) i. 

6322 vlii. ~ — .1 — Whore a grant of 
and U) the congn'.gatiou of H. provldiul 
hat if the oongioiftillan should becomo 
lulled with any other coniirrogaUou or 
jcose to exist as a scpjuTite & 
ndependont confirrogaUon, the irrant 
should become absolutely null U void, 
St a power of re-entry was reserved to 
iho (rrantor, & the jmintor served a 
iotlc 5 e demanding pf^>€SHlou on the 
rround that the grant had become uml 
Sc void by reason of the union of tiw 
jongregations of C. & B. : Held : 
\ sufficient notice was a condition 
precedent to enftsrdng the forfeiture. 
Sc the notice given was^not sufficient. — 
WAmH V. Wiohtman, 11937 J N. 1. 1. — 
IR. 

PART XXrV. fl«CT^l,^SU0-SBCT. 4.- 

68841. i^xrfictilars d/frrcoc^il/usf fee 
weeiMT-OocenaiU to sett rmlv Qoods 
wthorised by 

Wilhelm igarii.h [m6) 4 D. U. R. 
1042 ; [1926] 3 W. W. R. 641.— -CAN. 

PART XXIV SECT. 1, SUB-SECT. 4.— 
D. (b) U. 

^ j Acceptance of reni try lessor s 

2 neni.)--\\hQW at the ttmo a loafec w^ 
mtered into the lessor's ront^ agents 
agreed with the leasee shejwi^ 
mb'lot & thereafter with knowledge 
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)f the Hub-hittlng accoplod rent doiJvjMl 
roin < ho Hiib UJuanf** : - t ho 
„hhco wart cnlhlrd •)!» gruoral iMjnltahlo 
>rInc?iploH, aixirt from tho LawH 
Dfxdarutory Act, lo bo gninted rtdlof 
rjuii foi’fclturc, bccuiUHO of tho broach 
)f u oovouant iu tho Iobho not to «ub-lot 
vilhout loavo.— M a'ITkii-N i’. Wiorrf;u, 
19301 1 W. w. R. 398 ; 2 D. L. K. 
5.3 1 ; 43 U. 0 . R. 111. 0. A.- -CAN. 

>ART XXIV. SECT. 1. 8UB-SB0T. 4.— 

D. (6). 

6396 I. UrmrheH erdwlrd fn/m relief— 
'ie - entry on tHinkrnplcy — Leose of 
ircnneA house ct* other premises.]-" 
Jlfld : a loiiHO of a iloonwKi house « 
[>romlrto», with tho out-otlh;vj«, yard sc 
jartlou ic two small dwolUng-bouscH 
it tho roar was a UiafK' of *' a hoiMO 
iis< 3 (l or Intondod to ho ut cd as a public- 
fjousc or a boorwhop " wJtblu pen- 
voyancing Act, 1892, s. 2 (3) (e), as 
Lho Inchihlon of the two snmU dwcUhig- 
bouHos la the hiaso did not exclude it 
from tlio BTib-section, tte DREW, 
[19291 I. R. 004.- IH. 

PART XXIV. SECT. 1, SUB-SECT. 6.— 

A. fa). . , J. 

6436 lii. Covenant by landlord to 

supply yoods — hantlbrrd offering to 
supply aoo^ after se^nff noti^ of 
Inreach of covenant — No 
Jackson (J. B.), Ln?* f 
2 D. L. R. 721 ; 68 O. L. R. 664,— CAN. 

part XXIV. SECT. 1, SUB-SECT. 6.r-* 
A. (b) I. 

6466 xx. .1 -GniFFiN v. Bkat- 

nr. (N. 8.), (1920] 4 f>. L. IL 698.— 

CAN. 

PART XXIV. SECT. 1. SUB-SECT. 8.— 

6611 ill. ‘ — ^.1— A landlord 

cannot, during the currency of tne 



Oases 6S88— 6674a. English and Empibb Digest Sxtpplehent. 


6528. Add. Annotation: — As to (1) & (2) Held. 
Barratt v. Richardson & Cresswell, [1930] 
1 K. B. 686. 

6558, Add. Annotation: — Consd. Turner v. Watts 
(1928), 97 L. ,T. K. B. 403. 

6573. Add. Annotations : — Apld. Turner v. Watts 
(1927), 44 T. L. K. 105. Held. Turner r. 
Watts (1928), 138 L. T. 680. 

6628. Add, Annotation: — Refd. Re Savile Settled 
Estates, Savile v. Savile, [1931] 2 Ch. 210. 

66d6a. Substitution of licence or tenancy at will 
under purchase agreement — Rescission of 
agreement.] — By an agreement in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft, acknowledged owing pltf. £63 10a. 
arrears of rent, & that pltf. would accept £50 
in settlement ; that, until certain mtgcs. had 
been transferred from pltf. to deft., pltf. 
sliould remain in absolute ownership of the 
promises ; <& that, until completion of the 
conveyance, deft., who was to remain in 
possession, should pay to pltf. interest on the “ 
£950 at the rate of 6 per cent, with interest * 
on interest dating from Sept. 1, 1926. Deft.- 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & enter into pos- 
session of the house. Deft, agreed to main- 
tain the house in a good itate of repair & to 
, pay rat/es, taxes, & insurance. On Feb. 27, 
1927, pltf. rescinded the agreement under 
the xiowers reserved in it, but deft, refused 
to give him possession of the house i —Held : 
(1 ) the ellect of the agi*eomcnt, as indicating 
the intcintion of the parties, was to determine 
the weekly tenancy, A to substitute for it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or d<.*termined by the 
’ rescission of the purchase agreement, & deft, 
had no contractual right to resist the claim 
for possession ; (2 ) deft, was not jirotected 
by Rent Restriction Acts, because after 
Aug. 28, 1926, deft, remained in possession 
of the house by viituc of the contract of 
purchase, & not as a staUitory tenant, & 
under that contract she was either a licensee 


or a tenant at will, & after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, &> if she 
had been a tenant at will, her tenancy had 
been at no rent, &, by Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1920 
(c. 17), s. 12 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it ; (3) the rescission 
of the purchase agreement did not deprive 
pltf. of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing. — 
TtJRNER V, Watts (1927), 97 L. J. K. B. 92 ; 
44 T. L. R. 105; 26 L. G. R. 78, D. C. 
Affd. (1928), 97 L. J. K. B. 403 ; 138 L. T. 680 ; 
92 .T. P. 113; 44 T. L. R. 337; 26 L. G. R. 
261, C. A. 

6656. Add. Annotation : — Refd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758. 

6674a. .] — In 1910, deft., a county police 

constable, became quarterly tenant of a 
liouse. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable should bo the tenant of those 
liouses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates & taxes, & that a 
deduction should be made in rekpect thereof 
from the men’s pay. Deft, knew of, & made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft, took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft, continuing to occupy 
the house ^ his name remaining on the 
estate books as tenant. There was no 


ItHwo. ro-entor for non-payment of rout 
for which ho huH dlKtraJnoil on goods 
«tlll liold by him iiiidor the distn*sH. — 
V. .SrmjNiOKi, ilI):U)l *2 W. W. Jt. 

; 4 D. L, li. 715: 3U IVlan. L. K. 
l‘2:h - CAN. 

6517 i. itisii/ncient distress on 

In an notion to rocovtT 
poHHCEHiou of int^nilses under a Icawo pro- 
vicliiiR: for forfoltui*e for non-payment 
of rt'nt : the lessor must prove 

that b(* huH distraiiUMl, & that no 
sufficient (ilstu^ss was to be found on 
the pi'einisoH countervailing the rent ; 
vSr, an inBulllclent cliHli*ess is not a 
waiver of the right of iv -entry. — 
Hauvky r. JoiiNMTON (1901), 8 Nhd. 
L. It. 494.— NFLD. 

PART XXIV. SECT. 2. SUB-SECT. 2. - 
A, (a). 

6673 i. Form of uwJa'.I — P ltf., the 
owner of a building of which defta. os 
BubleaaeCH. occupied a part, sought by 
this action to eject them. Defts. 
cluimod the right to remain, having 
accoptoii, 08 they alleged, an option 
for a (*!ontlnuance of tbolr Umancy, 
provided for in their subloaae. Before 
nltf. hocoiuo the owner of the building. 
K. Oo.» the leasees ot the whole 


building, whose Buhtoiiauts defts. 
were, executed in favour of their land- 
lords the then owners of the building, 
a document dated Sept. 17, 1927, 
which r(?oltod their lease & default in 
payment of rent & taxes. & witnessed 
that they, called In the document the 
“ releasors,’* abandoned all their rlghta, 
privileges, & bonofitfi under the lease 
AT rcleusod & quitted claim unto the 
landlords, railed the ** releaaces ** all 
their right, title, & claim under the 
lease, upon the undemtanding & agree- 
ment that the releasees did not by or 
under the d<icument or by any eubso- 

S uent nets In taking possession of or 
ealing with the premises, assume any 
responsibility to the releasors or any 
one claiming under them in reepeot of 
the lojise : — //rW .• this document was 
a Biurender & not merely evldentse of a 
forfeiture, — Gray v. Chamanut &; 
Sons. [19291 2 D. L. K. 70G ; 63 

O. L. Ti. 495.— CAN. 

PART XXIV. SECT. 2, SUB-SECT. 8.— 
B. (b) i. 

■d. Affreemcnt acted <m hy parties .] — 
The renunciation of an existing lease 
by the tenant. & the grant of a new 
lease by the landlord, oan bo inferred 
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from a written obligation on the part 
of the landlord to grant a new lease 
followed by actings of parties amount- 
ing to rci interventun & by possession 
on the part of the tenant, not only 
where the landlord Is a fee-simple 
proprietor, but also where he Is an heir 
of entail in possession ; Si a lease so 
constituted is binding upon succeed- 
ing heirs of entail.— Campbkltown 
0)Ai. Co. V. Argyll (Dukk), I192CJ 
S.C. 1 26.— SCOT. 

PART XXIV. SECT. 2, SUB-SECT. 3.— 

C. (b) i. 

k i, .] — Lk Caw V. WiKLAND 

(1862), 4 n. & G. 71, n.— CAN. 

PART XXIV. SECT. 2, SUB-SECT. 3.— 

D. (b). 

6688 Hi. .] — ^Pktropous v. 

Clarkk, [1928] I D. h. R. 1012 ; 60 

N. S. R. 22.— CAN, 

p J. .1 — Held : retention of the 

ke^ & advertising the house for rent 
were ambiguous acts ; they were, 
upon the evidence, referable to the 
lessor’s promise to txy to rent the boose, 
& did not show an aooeptiknee of a 
surrender. — G rebn v. Tbjess (I927)» 60 

O. L. R. 151.— CAN. 
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written surrender or assignment of the 
tenancy: — Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft, agrt^ed \Wth the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft, to accept the surrender & accept the 
chief constable as his tenant, & that the deff.. 
would in future occupy the house as a 
servant of the chief constable & not as a 
tenant, <fe on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft, was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy. — Metcalfe v. Boyce, 
[1927] 1 K. B. 758 ; 90 L. ,f . K. B. 370 ; 130 
Jm T. 606; 91 d. P. 55 ; 43 T. L. B. 119, 
D. C. 

6715. Add. Annoiaiion : — Consd. Metcalfe v. Boyce, 
[1927] 1 K.B.758. 

6735, Add. Anyiotaiion : — Distd. Ta>lor v. Twin- 
berrow, [1930] 2 K. B. 10. 

6737. Add. Annotailon : — Refd. Taylor v. Twiri- 
berrow, [1930] 2 K. B. 10. 

6742. Add. Annoiaiion : --Aii io (1) Held. Canadian 
Pacific By. Co. r E., [1931] A. ( '. IM. 

6762. Add. Annotaiwns : — Consd. Dalton r. 

Pickard (1911), [1926] 2 K. B. 515, n. ; 
Richmond r. Savill, [1926] 2 K. B. 530. 

8764. Add. Annofation :- -Afi io (2) Consd. Bi(;h- 
mond V. Savill, [1926] 2 K. B. 530. 

6765a. .] Espiii v. Millwaui) (1929), 

73 Sol. Jo. 158. 

6766. Add. A 7 i)winiion : — Consd. Bichrnond r. 
Savill. [1926] 2 K. B. 630. 

6767. Add. Citaiiovs : - Or) L. J. K. B a.; 

136 L. T. 21,n. 

Add. Annoiatio7i : — Consd. Bichraond v. 
Savill. [1920] 2 K. B, 530. 

6768. Add. Cifalions : — 95 L. J. K. B. 1042; 136 
L. T. 15. 

6837. Add. Annotalion .-—Folld. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. B. 1 

6838a. Performance of covenants between giving 
notice & expiry of notice -Validity.] By a 


lease dated Dec. 31, 1925, pltf. demised 
certain buildings to dofts. for a term of 
years at a yearly rent. The lease contained 
covenants by defts. that they would at all 
times during the teim keep at the expira- 
tion or sooner determination of the lease 
yield up the demised promises in substantial 
repair. The lease contiiined a, x>roviso that 
if defts. should doshe k) determine the lease 
at the ex))ii‘ation of the first- live or km years 
of tlie lease sliould give* to the lessor six 
calendar months’ nt)tice in writing of such 
d<*sii‘e, & should, U]! to the time of such 
d(d<Tininfvf ion, ])erform observe the cove- 

iianls on tli(*ii* x^art, tlam immediately on the 
exx)iration of such live or ten yetirs, fLS the 
case miglit be, tlje demise ^ everything 
therein contained shoidd cease iS:- he void, 
but witliout x»rejudice f,o the remodios of 
('ither x^J^-rty against the otlier in resx>e(;t of 
an antecedent bn'nch of covtmant. On 
Aug. 17, 1929, defts. s(‘rved pltf. with a notice 
in writing to determine the lease on Fel). 28, 
1939. I’hf., li.'iving rc'fust^d to re<’ognise the‘ 
validity of the Tiotie** on the grouiul tluit at 
the date tluTeof hreat l»es of tla‘ rex)airing 
(!()veiiants remained unreniediod by (hdts., 
brought this action claiming a (h‘claration 
that tin*- l(‘ase was still subsisting tV binding 
on d(dts. : //c/d ; ('tithe et»n<lition to 

]>erforin tli»^ c:ov(‘ii.'int'! i»i the leaser u])on 
M'hhdi «lefts. were t‘m|'Owen‘d to de^(*rlnin(^ 
the ]ea.s(' was a. (MUidifinn pi(!';<‘d(*nt ; (2) as 
tlie hrea<*h<‘s. all-hougi» they wer<^ imremeditMi 
at ih(‘ date of the notice, ii.-nl been nanedied 
by tl»e time Mas notice exj>ii’ed, t!i(^ condition 
was fuKilled, with the result ciuit tla^ l^^as(; 
had l)een t4rectn;illy dclermirK'd. - Simons v. 
Assoctateo FiJiiNisirEHs, I ;ri>., 11931 ] 1 (Ml 
3,79 ; 100 ].. J. (Ml 231 ; Ml B. T. 559 ; 47 
T. Jj. B. 118; 75 Sol. .7 (l 27. 

0348. Add. Annoiation Befd. Morris v. Harris, 
[1927] A. 0. 252. 

Sect. 11. RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 

See I’art TX., Sect. 5, nntey p. 30. 


Part XXV.— Delivery and Recovery of Possession. 


6925. Add. Annotailon : - As io (1) Refd. Marsden ' 
V. Heyes, [1927] 2 K. B. 1. i 

6g30a. Value of premises during period ■ 

of dispossession- Holding over by sub- 
tenant.] — City Tailous, v. Bahokk, 

City Tailors, Ltd. v. Booeu.s (1929), 73 ; 
Sol. Jo. 235. . 

6955a. .]— Smith v . Hlghes (1930), 169 j 

L. T. Jo. 399, D. C. 

6957a. Determination of tenancy by notice to ; 

quit “ or otherwise " — Mortgagor attorning i 


tenant— Provision for notice in mortgage 
deed.] — A mtge. deed contained a clause ny 
which tlic rntgor. attomc^d tenant from year 
to year to ttie mt-gees. at a nominal rent. 
It was also provided that, if i^hc rntgor. 
made default in payments under the deed, 
the mtgt*e.s. might give to the intgor. seven 
days’ notice in writing to dekn-miric the 
tenancy creaWl by the deed. Tlie rntgor. 
defaulkid the mtgees. served on him a 
notice to quit. M''hc rntgor. refused k> giv»4 
up possession : - )Jcld: the kTin or interest 


PART XXIV. SECT. 3, SUB-SECT. 1. - 
A. 

6771 II. Dai.i'k 17. RoiJKin • 

BON (1860), 19 U. C. R. 411. -CAN. 

PART XXIV. SECT. 6. 

•a. Forfeiture clauife — Object of.] - 
He Staviss, me. (1928), 60 Qnc. .'S. C. 

474.— CAN. 

PART XXV. SECT. 2. 

6016 i. Oroundm for inUrferenct by 


I court .] — Whore, followiriij a 
f ft wa8 made, by widoh the 

; tenant wan to quit the proiuJseB, & the 
tenant vacjittul aceordlUKly : — //cW . 
tl»e lenant’u cluliu for daiuagei* e»r 
r*victiei] A', to tjct a«id« The atrn^emeiit 
for netUci£»#.rit (should he iOrtiniswd, 
08 the 1.4 1 ant was not at Kueli a dls- 
i advantatfe with fho landlord to call 
for the Intervention of the cL for td-s 
protection, & be must stand by the 
I bar^lu bo made. — M cKay v. Skx* 
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HMcni (1914). 29 W. L. K. 210; 20 
]>. Ij. U. 98G.— can. 


q l. Tetuini hoblina oce.r db pay inn 
rcnt — Snbtif'^ent lum'ffdi/nterU of rad.] 
— Kjectinent lies for ivjn-payrnont of 
rent tmder Consol. Kta,t., c. 83, «. 19. 
w here the U'-nant e-ont iiiuom in possession 
ptiys rent aftor tins expiration of ttio 
le.vsc. — D oe d . DeVeukk v . Roe ( 1 8B8 
27 N. H. R. 404.- CAN. 
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of the mtgor« in the mortgaged property 
had been “ duly determined by a legal notice 
to quit or otherwise ** within above Act, 
&, therefore, justices had power to issue a 
warrant to ^ve possession of the property 
to the mtgees. — Dudley & District Benefit 
Building Society v. Gordon, [1D29] 2 

K. B. 106 ; 98 L. J. K. B. 486 ; 141 L. T. 
683 ; 98 J. P. 180 ; 46 T. L. R. 424 ; 27 

L. O. R. 448, D. C. 

696$a. Statutory tenancy — Closing order — 

Rent Restriction Acts not In contemplation of 

? artles at commencement of tenancy.] — 

)oft/s husband was from 1917 to his death 
in 1926 the weekly tenant of an old cottage, 
after his death deft, continued to occupy 
the cottage by virtue of Rent Restriction 
Acts. The landlords having failed to comply 
wiili their obligation under Bousing Act, 


1925 (c. 14), B. 1, to keep the cottage reason- 
ably at for habitation, a closing order was 
made in 1930 under the Act. In an action 
by the landlords lor possession deft, counter- 
claimed for damages for loss of her tenancy 
A the county ct. judge gave her £26 damages : 
— Held: when the tenancy commenced in 
1917, it could not have been within the 
contemplation of either the landlords or the 
tenant that in 1930 the tenant would have 
imder the Rent Restriction Acts security of 
tenure which would prevent the landlords 
from determining the tenancy by a week’s 
notice to quit ; the question of damages 
must therefore be considered without regard 
to the Bent Restriction Acts, & as the tenant 
liad been given more than a week to vacate 
the premises she could recover no damages. — 
John Waterer Sons & Crisp, Ltd. r. 
Huggins (1931), 47 T. L. R. 306, D. C. 


Part XXVII. — Rent and Mortgage Restriction Acts. 


7027a. Notwithstanding tenant ceasing 

per^nally to reside on premises — ^Members of 
tenant ’s family residing on premises J — K reit- 
. MAN V. ViDOFSKY (1927), 43 T. L. B. 336, 
D. 0. 

Annafaliun Overd. Skinner r. G*mry (1931), 17 T. L. 11. 597. 

7028a. Operation of Acts — In rem.) Certain huts 

built by H.M. OOlce of ^Vorks in 1916 for 
munition workers became vacant in 1023. 
They were subsequently let to temints. In 
1028 the Crown sold the propcity to the 
W. Estates, Ltd., who leased the same to 
pltf. The rental value of the premises 
brought them within Rent Restrictions Act. 
I^ltf. sought possession of the premises 
occupied l»y the two defts., whose temincies 
commenced from Oct. 1924. The county ct. 
judge disihissed the claim, holding that the 
premises wore controlled, l^ltf. appealed. 
The case Avas argued on the footing tiiat the 


Acte did not bind the Crown. It was also 
admitted that the Crown had vacant posses- 
sion after July 31, 1923 : — Held : both 
appeals must be allowed. The Crown was 
not bound by Rent Restrictions Acts, other- 
wise there was no necessity for 1920 Act, 
s. 12 (10). The Rent Restrictions Acts 
operated in rem &> not in persomam^ & so if 
the principal Act did not apply to the 
premises, the Act of 1923 also did not apply. 
There must, therefore, be an order for 
possession in both cases. — Clark v. Downes, 
Clark v. Mawby (1931), 145 L. T. 20; 29 
L. G. R. 571, D. C. 

7028b. Acts not binding on Crown.] — Clark v. 
Downes, Clark v. Mawby, No. 7028a, ante. 

7082. Add. Annoiaimns : — Consd. Skinner v. Geary 
(1931), 47 T. L. R. 597. Re!d. Roe v. Russell, 
[1928] 2 K. B. 117 ; IJoyd v. Cook, Goudge 


PART XXV. SECT. 4, SUB-SECT. 2.— 
D. 

c i. When applicable — Not to 

land purchased at tax sale ..] — FiiHlu v. 
imnKK, 1 1924)4 D. L. H. 44.5 ; 119241 3 
W. W. n. 328 ; 10 Soflk, L. K. 28.*— 
CAN. 

0 ii. — — Not lei! purchaser under 

mweer/wtii for sale-^No assigninent of 
lease,] — Ee Bergkn A Mott, 11024] 
1 D. L. n. 499 ; [1924 ] 1 W. W. R. 494 ; 
18 Sank. L. K. 290.--CAN. 


t hi. Questions detertninablc .] — 

On a summary prooeeding midpr Land 
lor(^ & Teuauut Act, R. i<. ]M,, 1913 
(c. f09), asainat an overholdiiiK tenant 
It Is oompotent for & the duty of the 
comity ot. JudKO to determine the 
question of tenancy & the termination 
of It ; & ho may do bo on contlietiniyr 
evidence. — Tur^s v. Thomson. 11929] 
1 D. L. R. 890 ; 1 W. W. R. 829 ; 38 
Man. L. 11. 51 i ajfg., 11928] 3 W , W. R. 
imo.— CAN. 

f i. Appeal — Order by fudge in 

chambers.]^l^o appeal lies to the Ot. of 
Appeal from an order made by a iudge 
of the K. D. in oluuuliers, on an appeal 
to him from mi order made hr a district 
ct. judge on an application under 
Landlord 8c Tenant Act tor a writ of 
poBBOSBlon. — C akada Trust Oo. i>. 
SOHULiTi (Saak.), fl926J 4 D. L. R, 
724 ; 119261 2 W. W. K, T97,— CAN. 


f li. Proceedings for — Whether 

applicable in invoiced eoae.)— Pltf. eold 
a property In Vancouver to dofia. 


under agi'cenient for aole for $40,000. 
Deft^ went into poaHession 8c after 
paying $21,000 were in default. The 
partiea then entered into a fuither 
agreiement whoiuby the option to 
purchase was still In force, but the 
payments to be made wore expresaod 
in rout. After making further pay* 
ments amounting to $2,500, dofts. 
were agtiiii lu default. 8c pltf. applied 
for & obtained a writ of poascBsion 
under tho ovorbolding sections of 
I^andlord Sc Tenant Act ; — Held : in 
a c^ase so involved & in which if action 
had been brought relief against for- 
feiture might be conslderotl, tho 
section of Landlord & Tenant Act 
invoked Old not apply ; summary 
remedy should not bo invoked except 
in cases of the ordinary relationship 
of landlord & tenant.— R at v. Ruby 
Hou, ll»281 1 h. K. 177 ; 39 

B. C. It. 128 —CAN. 

f ill. Injufictiem against enforce- 

inmi of — Action pendiiw to deiermine 
construction o/ tense. >--Welc?h v. Erne- 
WKIN. [19281 3 Vf. W. R. 20.— CAN. 

Q I, Based on wrong decision — 

IrrtgularUies in proceedings — VdHditv 
of order.}— The fact that summary 
proceedings under Landlords ft Tenants 
Act were not entitled In the ot.. as 
provided by sect. 21 of the Act, ft the 
fact that the papers were not serred 
as provldedL in sect* 16 thereof, are 
Irremarltles which uannot be attacked 
except in the prooeediogs tbemsehres 
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or on an appeal. — T ufts v. Thomson, 
11928] 3 W. W. 11. 666.— CAN. 

sb. Action for damages — In County 
Court — Tenatvt under void lease .] — A 
tenant who has entered ft paid rent 
under a uorol lease void under Statute 
of I'rauus con maintain an action in 
tho county ct. for damages for wrong- 
ful eviction. The argument that the 
tenant in such a case is relying on acts 
of poi't performance, ft thot he may do 
so only in a ct. which has jurisdiction, 
w'hioh the county ot. lias not. to grant 
specilio performance was held Imma- 
terial since pltf. did not require 
specific performance ft was ontitlod in 
the county ct. to rely on the common 
law rule under which on entry & pay- 
ment of rent under a lease void under 
tho Statute of l*>aud8 a tenancy from 
year to year is created. — G eblrr v. 
Palmjison, McDonald v« Paimason 
(M on.), [19301 1 D. L. R. 475 ; [19291 
3 W. W. R. 534 ; 38 Man. L. JL 371.— 
CAN. 


PART XXVII. SECT. 4, SUB-SECT. 1. 

7022 1. Applieaiion to premises^ 
Letting not necessary, )— The proTisions 
of Rent ft Mtge. RestiioUcms Act, 
1923 (No. 19 of 1923), relating to the 
lustrietion of rent, only apply as 
betwoen landlord ft tenant, ft are 
appUoabie only to a house whieh is 
let.— W aixaob V. FoaABTV, [19261 
I, R. 255. 267.— m. 
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». Broughton, Simson v. Miatt, Bartram v. 
Brown, Barker v. Hutson, [1029] 1 K. B. 
103* 

7086. Add, Annotations : — ^8 to (2) Apprvd. Lloyd 
ti. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v» Hutson, 
[1929] 1 K, B. 103. Held. Oatto v. Gurry, 
[1926] 1 K. B. 460. 

7087. Add. CUatian : — ^24 L. G. R. 321. 

Add Annotations to (1) Dbtd. Brooks i\ 
Liffen, [1928] 2 K. B. 847. Apprvd. Lloyd v. 
Cook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker u. Hutson, [1929] 

1 K. B. 103. Apld. Batldnsky v. Jacobs, 
[1929] 1 K. B. 24. Rofd. Oakley i>. Wilson, 
[1927] 2 K. B. 279. 

7087a. .] — Lloyd v . Cook, Got^i^uo v. 

Beougiiton, Simson i\ MiA'rr, Baiuram v. 
Brown, Barker v. Hutson, No. 7352d, 
post. 

7087b. Rent-free tenancy.]-~The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free. — B racey v. Pales, [1927] 1 K. B. 
818 ; 96 L. J. K. B. 305 ; 136 L. T. 282 ; 43 
T. L. R. 69 ; 25 L. G. R. 156, D. C. 

Annotation: — Refd. Tanj* rr, Watta (1027), 44 T. L. K. 105. 

7037c. .] — Turner v . Waits, No. 6636a, 

ante. 

7088a. Part of premises sub-let after passing of 
1928 Act.]— j&feld .* where, after the passing 
of 1923 Act the mesne tenant of a whole 
house sub-lets to a tenant rooms which were 
not pre\iously sub-let & which constitute a 
dwelling-house, 1920 Act applies to those 
rooms by virtue of proviso to sect. 2 (1) 
1923 Act. — C haevonia v . Esterman, 11931] 

2 K. B. 641 ; lOO L. J. K. B. 737 ; Li: L. T. 
419 ; 95 J. P. 171 ; 47 T. L. R. 533 ; 75 Sol Jo. | 
459 ; 20 L. G. IL 493, I). C. | 

7040. Add. Annotations As to (1) Dlstd. Leslie 

V. Cumniing, [1926] 2 K. B. 417; Ebner v. 
Lascolles, [1928] 2 K. B. 486. As to (2) Apld. ) 
Ratkinsky v. Jacobs, [1929] 1 K. B. 24. | 
Consd. Fordree v. Barrell (1031), 95 J. P. | 
141 ; Haskins v. Lew'is, [1931] 2 K. B. 1. ' 
Refd. Thompson v. Rolls, [1926] 2 K. B. 426; j 
Lloyd V. Cook, Goudge v. Broughton, HiTuson | 
V. Miatt, Bartram v. Brown, Barker v. j 
Hutson, [1929] 1 K, B. 103. i 

7041. Add. Ciiaiions L. J. K. B. 1007 ; 24 j 

L. G. R. 315. j 

Add. Annotations ‘As lo (1) Consd. Fordree 1 
V. Bairell (1031 ), 95 J . IM 4 1 . Refd. E bner v. ! 
Lascelles, [1028] 2 K. B. 480. As to (2) Refd. i 
Thompson v. Rolls, [1926] 2 K. B. 426. ! 

7041a. .] — Where the tenant of an entire ; 

house within the limits of the Rent R<‘stric- • 
tion Acts sub-lets part as a dwcilling-hf^use 
& thei*eby becomes mesne tenant of the whole 


premises, the part sub-let remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1). — BoMBNDiKTTr 
V. Ry an (1929), 141 L. T. 239 ; 93 J. P. 206 ; 
46 T. L. R. 432 ; 73 Sol. Jo. 318 ; 27 L. G. B. 
151, B. C. 

7041b. - Grant of licence.] -\Miero the teinint 
of premises protected by Rent Restriction 
Act* has panted to another ]>eraon a licence, 
under which the paramount user of port of 
the premis<is is to be user for the pujia^so 
of the business of that other person, that 
ptiH of the promises is no longer protected 
by the Acts ; & the position is not affected 
by the fact that a licence only & not a sub- 
tenancy lias bwn granted. — Gee v. Hazliotdn 
(1931), 100 L. J. K. B. 644; 145 L. T. 515; 95 
.).P. 176; 17T.L. R.528; 49L. G. JL 198. H. C. 

7047. Add. CUaiion L. G. R. 147. 

Add. Annotations : - Dlstd. Cohen v. Gold, 
[3927] 1 K. B. 865. Apprvd. Lloyd t». Cook, 
Goudge V. Brougidon, Simson v. Miatt, 
Bartram v. Brown, llai Uer v. Hutson, [1929 ] 

1 JC. B. 103. Refd. Oattvo v. Curry, [n)26] 
I K. B. 400; Oakley v. Wilson, [1027] 2 
K. B. 279. 

7049. Add. Annotations -Consd. .lewlsh Maternity 
Soc. Trustees v. Garhnkle (1926), 95 Ji. 

K. B. 766. Dlstd. Barton v. Koeide, [1J)28| 
Oh. 517. Refd. Brooks v. Liffen, [1928] 2 

K. B. 347. 

7051. Add. (Malians 135 L. T. 476 ; 24 J.. G. U. 
643. 

7.067a. .] -Certain premiM<*s, part of wliioh 

w^as used as a shoo, had been let t^o a tenant 
wdio resided on these premises. 'Dai land- 
lord having served upon thf^ tenant noUct) 
to increase the rent, the tenant clainied t-o bo 
protected under the Rent IJest rictiorj Act* ; - 
Held : as the t(;tiant dw<‘lb in the house tVo 
had a right to dwefl tinjro, the house was a 
dwelling-house, <fc the f.act tliat part (jf it 
WfiS use<l for bu.sin<!ss j)fjr(»o.MeM did not prevent 
it being a dwelling-ttouse to whieh 1920 Act, 
8. 12 (2), applied. - t \ Snook (J928), 

93 J. P. 65 ; 73 Sol. Jo. 43 ; 27 L. G. H. 175, 
C. A. 

7061. Add, Annotation : — Consd. Jjtislie v. Gum- 
ming, [1926] 2 K. B. 4J7. 

7062. Add. Annotations : — Rofd. Ijcislic v. Ouin- 
ming, [1926J 2 K. B. 417 ; Ebner v. Lascolles, 
[1928J2 K. B. 486. 

7063. Add. Citations :~^ij L. .L K. B. 1; 134 

L. T. 21 ; 24 L. G. H. 27. 

Add. Annotations : — As lo (1) FoUd. West 
Wales Joint Board for the Mentally l>efo(;tive 
V. Evans (1928), 139 L. T. 382. Consd. Has- 
kins T. Lf‘wis (1930), 47 T. L. R. 5 ; For.] roe 
c. Barrel! (1931), 95 .1. V. Ml Dbtd. 


PART XXVll. SECT. 1, SUB-SECT. 2. 

7040 1. CtyniinucAion of ajwlication of 
Acts — Snlh-leUina furnished of iwi- 
fnrnished house — Destruction of identity. \ 
— The widow of a tenant of a bonne 
lot unfurnished sub -lot the house 
furnished : — tield : the widow by 
sub'lettinK the house fumlahod made 
it ocaee to be a house to which Bent & 
Mtge. BestrietJons Act, 1923 (No. 19 
of 1923), applied.— Kavanaoh v. 
Whittle, [192^ I. E. 425, 428.— IR, 

PART XXVII. SECT. 1, SUB-SECT. 3.— 
A. (a). 

7046 ii. Rent dt Mortgage 


liesiruiwns Art, 1923 (No. 19 of 1923), 
s. 3 (1 ).l ~ Tbe words “ let tis a separate 
dwelUnK " applj to ** a honso,” os 
well as to “ tt part of a house," — 
Wallace v. Fooabty, |192«j I. It. 
255, 257.~-IR, 

PART XXVII. SECT. 1, SUB-SECT. 3. - 
A. (by. 

7055 i. t:i/iop.] — Prenilses In a nonntry 
town were let to a un»ler n single 

eontract < ? lease, Sc at an unapportioned 
rent of less than 670. The t objects 
consisted of a dwellii^'houso, & of a 
room used as a shop, & oonstmetod to 

49 


( werv.: that piirpofio. The A: th*; 

hbop b’id HcpaiJito ijnfi'uactJrt from tlu* 
stroot, hnt Uioro wnn internal com- 
iriurilcHt.ion between them. The Inrui- 
]f)rd having brought an action of 
rernovinj^ from flio shop '. -‘ field : the 
unit of location was a cnruplex one 
I consihtini^ In part of a ilwellintc-hoiiHO 
I & in part of a slioji, the latter was not 
I part of tlio dweillng'houAe, 6c Dwxjord- 
ln»?ly IncreaHo of Itent & Mortage 
IntercHt (IteKlrlctlonn) Act, 1920, did 
not apply to it ; 6c dwroo of remoTitiK 
granted. — M*C ltmont» Teubteeb v. 
KOS8. U0291 a. C. (a. of 8e««.) 5b5. - 
SCOT. 


36 » 
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Haskins v. Lewis, [1931] 2 K. B. 1. Refd. 
Leslie v. Gumming, [1926] 2 K. B. 417; 
Thompson v. Rolls, [1926] 2 K. B. 426; Ebner 
V. LasceUes, [1928] 2 K. B. 486. 

7068a. Separate use ot part as business premises— 
Other part sub-let. J — house & shop were 
let to a tenant in 1900. The house con- 
sisted of two rooms in the basfiment, a shop 
& parlour on the ground floor, two rooms on 
the first floor & two rooms on tlie second 
floor. Tlie t^enant oi'iginally carritjd on a 
tailor’s business in the shop At resided in the 
house with his family. Subsequently he 
ceased to carry on the tailor’s business Sc his 
daughter caiTicd on a drapery business on 
tile ground floor, & his son carried on a 
betting business on tiio finst floor. In 1927 
the tenant moved to another liouse where 
lie resided with his family ; he then sub-let 
the two rooms in the basement to one sub- 
tenant as a I'esidence, and the two rooms on 
tiio seepnd floor to another sub-tenant as a 
residence. The landloi-d served notice to 
quit upon the tenant, & then commenced 
proceedings in tiie county ct. to recover 
poBHi'ssion of the premises. The tenant 
relied upon the iirotection given liy Rent 
Restriction Acts. The county ct. judge 
found as a fact iliat the ground floor Sc the 
lirst floor lumstituted business iiremises, Sc 
that the tenant had suli-lot the remainder of 
tlie jiremiscs Sc so parted witli x>oHseHsion of 
them, lie accordingly held that tlie ienant 
was not entitled to tin^ iirotection (.>f Rent 
Restiiction Acts Sc. gave? judgment for i>he 
landlord for jiossession : — Jletd ; an order 
could be made for the recovery by the land- 
lord of )30ss(sssion of tfii' wliole <.»r the iiremi.ses, 
notwitlistanding that the liasenient A second 
floor had IxHui sub-let to two tenants as 
residences, tlmse sub-teiumts being 
by 1920 Act , s. Ti (5) Sc s. 15 (3), A becoming 
tenants of the landlord.- 11 Asm N.s v. Lkwls, 
LU»:M ) 2 K. R. 1 ; 100 L. .T. K. R. 180 ; M l 
L. [\\ .378 ; 95 J. P. 57 ; 17 T. L. R. 195 ; 29 
L. G. R. 199, C. A. 

Aiihoi<iii.i>ns : — Cousd. Foidroe r. Ilurrell D.'i J.P. 111. 

ApJd. Hliiiinor r. Ocary (11)31), 17 T. L. 11. ^>U7. 

7067a. Dwelling-house taken for purpose of 

subletting.]— A dwelling-iiouse consisted of a 
ground floor & basement. The tenant did not I 
liersolf occuyiy the dwelling-house or any part I 
of it, but sublet the ground floor furnish(‘d, 

A: the laisement unfurnished, to sub-tenants 
wliose occiqiation ceased shortly before the 
end of t he tenancy : — Held : 1920 Act w’as 
not yirevented from ayiplying to the dwelling- 
house, so as to entitle the tenant to rely 
uyion sect. 2 (3), because (1) the tenant took 
Sc used the dwelling-house only for the jmr- 
l>O80 of subletting it , inasmuch as the taking 
Sc user of premises only for that purpose did 
not make them busini'ss premises to which 
the Act did not apply ; (2) the tenant did 
not herself occupy the dwelling-house, Sc her 
sub-tenants ceased to occupy it before the 


end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy.— E bner v. Lascelles, [1928] 2 
• K. B. 480 ; 97 L. J. K. B. 497 ; 139 L. T. 
140; 92 J. P. 114; 44 T. L. R. 460; 72 
Sol. Jo. .303 ; 26 L. G. R. 295, D. C. 

Aunnintinnfi : — An to (2) Dbtd. Fordreo v. Barrell (11)31)* 
1)5 .1. J*. 141. As to (3) Consd. Fonlrcc v. Jiarrell (1931), 
95 J. P. 141. 

7090. Add. Annoiaiion : — Refd. Lloyd v. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7091. Add. Citation ;~24 L. G. R. 250. 

Add Annotaiiona : — Apld. Doulin V. Purcell 
(1020), 136 L. T. 033. Apprvd. Lloyd r. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v, Hutson, [1929] 
1 K. B. 103. Folld. Domendietti v, Ryan 
(1929), 141 13. T. 239. Consd. Charvonia v. 
Esterman (1931), 47 T. L. R. 633. Refd. 
Oakley -a. Wilson, [1927] 2 K. B. 279. 

7095. Add. Citation :—2i L. G. R. 321. 

Add Annotations: — Dbtd. Brookes v. Litton, 
[1928] 2 K. B. 347. Apprvd. Lloyd v. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Consd. Ratkinsky v. .Jacobs, 
[1929] I K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K. R. 279. 

7097. Add. Annotations : — As to (1) Dlstd. Lovi- 
bond (J.) & Sons v. Vincent, [1929] 1 K. B. 
687. Consd. Skinner v. Geary (1931), 47 
T. I.. R. 597. Gmerally, Refd.' Roc 
Russell, [1928] 2 K. R. 117. 

7097a. Meaning of “ family ” -1920 Act, s. 12 
(1) (g).j -PiiicE V. GoiJui), No. 7107b, post. 

7101. Add. Annotations : — Dlstd. Ebner v. Las- 
celles, [1928] 2 K. B. 486. Consd. West 
Wall's .loint Board for the Mentally Defective 
V. Evans (1928), 139 L. T. 382; ‘llaskins v. 
liowis, [1931] 2 K. R. 1 ; Skirmer v. Gearv 
(1931), 47 T. L. R. 597. 

7103a. .]— SruiiLiNG v. Pugh 

(1926), i:ited, [1931] 2 K. R. at. p. 263, D. C. 

Annifiatiou : — Apprvd. l-’ordroo <*. Barroll (11)31), 95 J. P. 
141. 

7103b. — — — .] Tlie tenant of a 

dwelling-liouse wliich was within the rental 
limits of 1920 Act, sub-let furnished cei’tain 
rooms of the house to two persons, reserving 
for herself merely one room & the scullery. 
The sub-tenants were given by the tenant the 
right, as against herself, to exclusive posses- 
sion of the rooms in question. On becoming 
aware of the sub-letting the landlord of the 
house gave noti(H> to terminate the tenancy, 
Sc thereaiter took i>rocccdiiigs to recover 
possession of (fi) the wliolo house or (5) the 
rooms which had been sub-let : — Held : the 
rooms whicli had been sub-let had become 
decontrolled by virtue of 1920 Act, s. 12 (2), 
Sc therefore that the landlord wa^ entitled to 
recover pi^ssession of those i*ooius. — Forbree 


PART XXVIl. SECT. 1, SUB-SECT. 3.— 
D. 

c. For tho word “ hotel ” In tho ' 
oatohwords subdtituto tho word 
" houne,.** 

0 1. .1 — A farmhouse was 

lot with a farm, tho tonauey explrlupr 
at Martiumaa 1923. lu Mar. 1922. 
the tenant Hub-lot the houeo, garden, & 


oertarn offices at a rent of £20, tho 
ratable viiluo of tbo garden & offices 
being IcHs than one-quaiter of that of 
tlie hou 80 . On tho expiry ot the farm 
tenancy at Martinmas 1923, tho land- 
lord let to tho eubUmant the buu.se, 
garden, & offices, with the stoailiug 
faruiyurd, at a rent of £35. The ratable 
value of the garden, offloea, ateadiug, 
a faimyard was more than one-quarter 

60 


of that of tho house : — Held : as tho 
value of the land & other promises let 
with tho house sluoo Martinmas 1923 
exceeded one-iiuurter of that of the 
boudc, 1920 Act did not apply to tho 
subjects, the addition of tho farmyard 
&: steading having altered tbo Identity 
of tho house, & thus elided sect, 12 (6) 
of the Act. — HaLDANE r. Sinclair, 
[19271 S. C. 662.— SCOT. 
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V. Baiuubix, [1931] 2 K. B. 257 ; 100 L. J. 
K. B. 515 ; 145 L. T. 219 ; 95 J. P. 141 ; 
47 T. L. R. 404 ; 29 L. G. R. 440, 0. A. 

7103c. Application of 1920 Act, s. 2 (3).] 

— Ebneb V, liASCELLES, No. 7067a, ante. 

7103d. .] — ^Where there has been no 

default by a tenant under 1923 Act, a. 4, 
no order at all for poasession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; & the fact that a tenant has sublet 
the whole ^ docs not occupy any part him- 
self wiU not be a ground for an order for 
possession being made against either tenant 
or sub-tenant. — ^West Waues Joint Boaud 
FOR Mentally Defective v. Evans (1928), 
139 L. T. 382 ; 44 T. L. R. 566 ; 26 L. G. R. 
447, D. 0. 

7103e. .] — (1) For a considerable period 

before 1919 deft, was tenant & occupier of a 
dwelling-house at N., which (ianie within 
Rent Restriction Acts. In 1919 he went to 
live at a house in another locality f»f which 
house his wife was tenant. By permission 
of deft, a sister of his wife, witli her liusband, 
then w'ent to r ‘side in the lunise at N. In 
May, 1930, notif,e to quit the premises at N. 
w^as served by pltf., the landlord, on deft., 
who thereby became statutoi y tenant of the 
I>remiRe8. In June, 1930, deft.’s sister-iu- 
law left the premises, A d(Jt. permitted his 
sister to live in them. In an action brougJit 
by ])]tf. against deft. f(jr poss(*ssion of the 
liousfs th(i count y ct. judge found that deft, 
was not in a<duai occupation of th(5 lioust; at 
tlie material time A that he did not. retain 
possession within Jtent Restrictit»n Acds by 
the c»ccupation of his ^vife’s or his own 
relations, since th.e inirpose of that o< cupa* -on 
was not to preserve tlie leiuse as a r(‘siden< e 
for himself. The county ct. judge a<*cord- 
ingly made an order for iiossession of the 
liouse, & this order was atlirm»*d by tin* Div. 
Ct. On app(‘al i — Uriel : the afipeal should 
be dismissed on the ground iS(JU/'i''roN 
it Sl.,ESSER, L.J.I.) the fundamental principle 
of the Rent Restriction Acts being to protect 
a tenant who is residing in a liouse, a tenant-, 
to be entitled to the xirotxection of tlio Acts, 
must be in personal occupation or actual 
possession bf the premises in res]K*ct of wdiich 
lie s(*eks that proUMjtion, A iver Greer, 1..J.) 
the findings of the coiinty ct. judge involved 
that deft, had sub-let tlie housi; A so W'as, 
by virtue of 1923 Act, s. 4 (/i), jnecluded 
from claiming to retain xiossession. 

(2) In my view^ Collin v. Fhfwcr^ No. 710.5, 
w^as wrong, for the reasons that I Jiave been 
stating. The common law tenancy was 
terminated. The exor. had a comujoii law 
tenancy, & it was terminated by notice to 
quit. He did not remain in occupation of 


the house, &. in my view, the original tenant 
having no right, as we have now decided, to 
disi>oso of the property by will, had no right 
to give any statutory right to the exor., 
the exor., who had not lived in the house, 
could not claim to be a statutory tenant. 
In my view, tliorcfore, Collin v. Flower f No. 
7105. is no longer an authority. 

The administrator ease stands on a 
dilTerent f(X)tiiig, hocavis(> one has t-o look in 
all these cases to see w^liat tbe facts w'cre. 
The adiuiiustiat'ca* case is tlie case of Mellowa 
V. Lon\ No. 7097. There the facts ‘were 
different. The original tenant was a weekly 
tenant. It was a common law tenancy, & 
during lier tenancy she died intestati?. 
Cons<‘quently, whatever rights she had in her 
common law tenancy remained to her repre- 
sentatives in an intestacy. No luitice to 
(piit W’as ever given. Consequently the 
common law^ tenancy remained. Then the 
landloi'ti claimed that on the death of the 
baiarit inti‘stat(*, with no nujinber of her 
fairiilv residing in tbe liouse, tli(‘ tiRiancy 
lapsed. It was held that the adininistratnx 
was a person who derived title under tbe 
original tenant, A, etuisequent-ly, that the 
re.sidence could nut be intt*rft?re<l W‘ith, The 
lioiiit of that ease wiiieli rend<*rH it a right 
d(‘cision is t hat n«» notice to <piit the ctimrnon 
law tenancy had ' vei* hecai giviRi. "J'ho 
eoninion law tenanev. therefore, remained, 
tV: it remained in t-lie j*(‘rson who at common 
law was entitled fe it. tV:. her tenancy liad 
been 1 t'lniinal I'd. (\>ns(‘quent-Iy 
Mvllown V. 1a)U\ No. TUtrt, on th(! facts, is 
right, but- if notice to t-erniinale coininoii 
Jaw’ t(ma,ncy bad biH‘n giv«‘n tbe ct. could not, 
in my opinion, liave said, unless tb<i matter 
conhi be brought witliin tlio V(a*y curious 
clauses about int(‘stacy to wbjcli i have 
rcderrcul, that siadi an administratrix not 
Ix'ing in possession is (‘Mtitlial to bo j irottucU.id 
bv th(; Act (SCRU'ITON, -SKINNER V. 

Geary, 11931] 2 K. li. 51b ; Jbb J.. J. K. B. 
7 1 -S ; 95 J. P. 1 91 ; 1 V T. i.. R. 597 ; 29 iu G. It. 
f)99, G. A. 

7103f. “ .j Ha-skin-s laiwis, No. 7Ub3a, 

ante. 

7105. Add. Annnlations : — DIstd. Lovibond (J.) 
A Sons?;. Vincent, [1929] I K. B. 687. Overd. 
Skinner v. ( iea.ry (1!)31), 47 T. \i. It. 597. 
Rcfd. Roe V. Kussell, [1928J 2 K. B. 1 17. 

71 05a. .1 Ski n n er. v. ( J i-: a ry , N o. 7 1 03e, ante. 

7106a .] Skinner v. Geary, No. 71()3e, 

antr. 

7107. Add. AnnoUdion Consd. IVn-e v. Gould 
(1930), 143 J.. T. 333. 

7107a. Daughter of deceased tenant.! -Deft.’s 
father, who was the statutory baiant of a 
dwelling-house to wddcli Itent Restriction 
Acts ai>plied, died intestaUi A i<;aving no 


PART XXVII. SECT. 2, SUB-SECT. 4. 

7105 i. Executor of tenant.] — Held : 
a tenant’s righte under 1020 Act were 
alteMtlier persnnat, & no interest 
In doceaaed’e tenancy could devolve 
on defta. a.s ber exors. — Duuiiv t?. 
JOHNSTO.v, [1928J N. 1. 25. — IR. 

sd. Widow or mcnitter of deceased 
tenant *s familp.] — Pltf. was the owner 
of a (lweiling-b«'UJBe subject to Increase 
of Rent & Mtge. Interest (Ilestric- 
tions) Act, 1920. Tbe premises bad 
been lot as a weekly tenancy, in or about 


1923. to N., who WAS tben In pitf.V 
cioi>loyiiu*nt, at the ixuit of 5s. jm r 
week. .V. died InteHtate Iti June, 1920, 
leaving deft. IiIh widow, who up to 
the, tijiic of his (l(iufh resided with him. 
Oil the iloalh of her huhbund, deft, 
rfumiiiied hi occupation tk entenjd into 
higal poKHcHhloii of the houpe under 
Ineri'Ui"*^ of Rent, etc. tlU-strlct lonsi 
Act, 1920. s. J2 (!) (17). I>cf6 nmiried 
again in Mar. I92«, & her HKond hus- 
band & hiH chlldrc'u came reHldo in 
the houae occupied by her. The 
landlord Instituted eject nicnt pro- 
ceedings against deft., who claimed the 

51 


ju’ot.cr.lioii of Jiieteaheof ilent: (Re.Htri<*.- 
tioiih) Acts. InerciiHe of Kent 
Mtge. Interohl (ile.sl netlouH) Act. 1920, 
K. 12 (I) ({/}. providoH that “the 
expri-rthion tenant lneliid<?s the widow of 
a terujnt dying inteHtate who "aH 
reHldliig with lilni ut the time of ins 
death “ //eW • the wid<»vv acquired 
a vet-ited interest as teuaia, 6c thei-e 
was nothing In IiiereaM* of Kent & 
Mtge, IntereKt (lU'hilrlct ions) Act, 1920, 
which dlvcHted thin lnl4?reHt on her 
ht-cond marriage.— A PH LJiY v. JJakr, 
11928) N. 1. JH3.— IR. 
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widow. Deft, was admittedly a member of 
her father’s family, “ residing with him at 
the time of his death/’ witWn 1920 Act, 
8. 12 (1) (flr). When he died deft.’s father 
owed six months’ rent to the landlord of the 
house : — Held : deft, was a statutory tenant 
of the premises. & had to observe all the 
terms & conditions of the contract of tenancy 
which her father had originally held, but her 
statutory tenancy had begun with her, & 
she was not liable to pay the arrears of rent 
owing by her father at the time of his death, 
’they being a liability which had been incurred 
by a preceding tenant. — Ticknbr v. Clifton, 
[10291 1 K. B. 207 ; 98 L. J. K. B. 69 ; 140 
L. T. 136 ; 93 J. P. 67 ; 46 T. L. R. 36 ; 72 
Sol. Jo. 762, D. C. 

7107b. Brothers dc sisters of deceased woman 
tenant.] — The word “ family ” in sect. 12 (1) 
{g) of the 1920 Act includes brothers & 
sisters. The primary meaning of the word 
family ” was children, but that meaning is 
susceptible of a wider meaning according to 
the context in which it is used, & the legis- 
lature used the word “ family ” to introduce 
a wide & flexible term. — Pmcis v. Gould 
(1980), 143 L. T. 333; 94 J. P. 210; 46 
T. L. R. 411 ; 74 Sol. Jo. 437 ; 28 L. G. R. 
661. 

7107O. Death of widow of tenant- No further 
statutory protection.] — On the death of the 
statutory tenant of certain premises within 
the limits of the Rent R<*stnction Acts, his 
widow continued to occupy by viHuo of 1920 
Act, 8. 12 (1) (/ ). The widow subsequently 
died, & lier daughter, who had been living 
with her on the premises, contended that by 
virtue of the same sc)ct. the I’jght of tenancy 
passed to her ; — Held : as the Acts do not 
confer any right of propeirty, but merely a 
personal right of occupation, the tenancy of 
the deceased tenant passed to his widow only 
under the above sect., & did not pass to any 
one else after bis widow’s death. — P ain v, 
Cobb (1931), 96 J. P. 201 ; 47 T. I.. R. 696 ; 
29 L. G. R. 623, 1). C. 

7112. Add. Amiotaiion : — Apprvd. IJoyd v. Cook, 
Goudge V. Broughton, 8imson v, Miiitt, 
Baitram v. Brown, Barker v, Hutson, [1929] 
1 K. B. 103. 

7125. Add. Annotalion : — Refd. Lloyd v. Cook, 
Goudge V. Broughton, Simson v, Miatt, 


Bartram v. Brown, Barker v. BEutson, [1929] 
1 K. B. 103, 

7132. Add. Annotalion : — As to (2) Refd. Leslie v. 
Gumming, [1926] 2 K. B. 417. 

7185, Add. AnnoUUion : — As to (\) Consd. Bracey 
V. Pales (1926), 43 T. L. R, 69. 

7145a. What amounts to increase.] — ^By a local 
Act, the rates in S. were consolidated & 
became a comprehensive borough rate. In 
May 1927, by virtue of the Act, which 
provided that in certain cases owners might 
be rated instead of occupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 6, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of cei*tain premises 
of a ratable value not exceeding £10 claimed 
that they were entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant : — Held : 
under sect. 2 (1) (/i), the landlords were 
entitled to increase the rent, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the corresponding amount paid by them in 
the period specilied by the sect. ; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the full amount of 
that rate. — Hodokinson v. IIevvitt (1928), 
1.39 L. T. 401 ; 44 T. L. R. 694 ; 93 J. P. 23 ; 
27 L. G. R. 210, D. 0. 

7149. Add. Annotations: — Apld. Hodgkinson v. 
He\vitt (1928), 139 L. T. 401. FoUd. Kvans 
V. Baxter (1930), 94 J. P. Jo. 173. 

7149a. .] — Where a landlord pays 

the rates & receives an allowance he is not 
entitled under 1920 Act, s. 2 (1) (6), to 
increase the rent by the full amount of the 
rates but only by that amount less the 
allowance. — Evans v. Baxter (1930), 46 
T. L. R. 270 ; 74 Sol. Jo. 284, D. C. 

7160. Add. Annotation : — Refd. ElVington Tenants 
V. Hatton (1928), 139 L. T. 211. 


PART XXVII. SECT. 2, SUB-SECT. 7. 

7108 i. " Separate. *’ — Whether 
physically aeparate— Or partUionexi off. 1 
— rltf., iho owner of a hoiiHo couHlNtilig 
of four tloorw & a boHomout , ergoted In 
each of the back rooiiiH on the ftnut & 
Booond floors a partition, which con- 
verted each large back room Inm two 
rooms. Ho put eloctrlo flttingu In each 
floor, & did other work la ooniioction 
with the gas ife water supply, & lot 

R ortion of the bouse to deft., descnblng 
. in the agreoment os oousisting of 
a flat of thiw rooms & front basement 
on parlour floor. ** It had not a separate 
bath or separate sanitary aooom- 
modatlon, & there was no physical 
separation of It, as a reeldenoe, from 
the rest of the house : — Held > (l ) the 
dwelUug-bouse had not been ** bond 
fUie reconstnioted by way of cauverHlon 
lute two or more aepamte & self- 
contained flats ** within liont Mtgo. 
Hestrlotious Act, 1923 (No. 19 of 19^). 

The rent being in arrear, pltf . served 
notice to quit on deft., ft instituted 
ejeotment proooedlngs : — Held : (2) the 
letting was a new letting of portion 


of altered premises, so os to entitle 
pltf. to ebarro a rent without regal'd 
to the standard rent of the whole 
house ; (3) defL’s claim for apportion- 
nieut of the rent roust be dismissed ; 
(4) pltf. was ootitlod to an order for 
ossossiou, the ct. grauting a stay for a 
mitod period, the order for possession 
not to issue if the rent was paid within 
that period. — B ovlb v . FiTzauiOKS, 
1192611. H. 378.— IR. 

7109 1. •• SelfrcmUained Whether 
complete resuier^ — Necessity for partu 
— Boyle v . FnxsLMOXS, No. 
7108 i. ante.— IR. 

PART XXVIl. SECT. 3, SUB-SECT. 2.~ 
B. (o). 

7128 1. House converted into ftaia — 
Whether rent at firat letting aa pat .) — 
Boyle v. Fits^imons, No. 7108 i, 
ante. — IR. 

sa. Ratea vretrioioily paid by landlord 
— Right to throw upon tenant.] — Apart 
from any unesUon of special agree- 
raont. Increase of Rent & Mortgage 
Interest (ReatrictionB) Act, 1923, 
prevents a landlord of premises to 


which the Act applies, so long os he is 
not ontitkKl to obtain possession, from 
throwing upon the tenant the burden 
of rates, which he, the landlord, 
habitually pays or allows, though his 
contract to pay the rates may be void 
in law. — Moore v. Davy, [1928] I. II. 
316.— IR. 

PART XXVIl. SECT. 3. SUB-SECT. 3.— 
C. (a). 

b1. Service of notice — Proof.] — Held : 
1) as 1920 Act required no particular 
ormalities or solemnities td be observed 
In counectlou with the service of 
notices, service could be proved by 
evidencti in the ordinary way : (2) upon 
the facte it must be inferred that notice 
hod been received by the tenant. — 
GtTTHRiEt?. Stewart, [1926] S.C. 743. — 
SCOT. 

sm. Agreonitnl for increased rent .] — 
Deft, resisted a claim on the ^und 
that, as no notice to quit had boon 
served, nor any valid notice of increase 
of rent, the increase was irrecoverable 
under increase of Rent ft Mortgage 
Interest (Restriotions) Acts of 1920 ft 
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7154. Add, Annotation ; — As to (2) Consd. Harris 
V, Norris (1030), 143 L. T. 230. 

7155. Add, Annotation: — As to (1) & (2) Consd. 
Harris v, Norris (1930), 143 L. T. 230. 

7155a. Tenant of part of dwelling-house — Right to 
notice from landlord of part.] — On Aug. 4, 
1914, a house was let in two parts, upper 
lower, each iiart being let at a rent of 8s. Od. 
a week. Subsequently the tenant of one 
part became tenant of the whole house at 
17a. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 3 (2). 
Besp. liaving become tenant of the whole 
house, desired to sublet the lower part, as 
had been done previously, & he sublet to 
applt. at a rent of Inilf the whole rent rcsp. 
himself paid for the whole bouse, nanielj’^, 
8a. Od. plus half the permitted increase. 
Applt. contended that the 8a. Cd. a week vva.s 
the standard rent of the part he occupied, & 
that as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Besp. sued for possession on the 
ground of non-payment of rent & rates in 
respect of the st^b-teuancy. The county ct. 
judge gave judi^ioent for resp. as pltf. Deft, 
appealed : — Held : resp. could not charge a 
rent in excess of the standard rent unless 
he could bring himself witliin the last 
sentence of sub-sect. (2) of sect. 3 “ where a 
notice of increase of rent which at the time 
wa.s valid has boon served on any tenant, the 
increase may be continued without service of 
any fresh notice on any subsequent tenant,'^ 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of which the question arose & tbv* laniCord 
of part was not entitled to ipereaso the icnt i 
of the part unless notice of incre/ise wa.? > 
given to the ttmant of the part. — Harhih v. i 
Norris (1930), 143 L. T. 230 ; 94 J. P. 199 ; i 


46 T. L. B. 330 ; 74 Sol. Jo. 201 ; 28 L. G. B. 
246, D. C. 

7165. Add, Annotation : — Generally, Refd. Abbey 
V. Barnstyn, [1930] 1 B. B. 660. 

7171. Add, Annotation ; — Held* Boo v, Bussell, 
[1928] 2 K. B. 117. 

7175. Add. Amioiation : — Held. Boe v. Bussell, 
[1928] 2 K. B. 117. 

7181a. Decision of county court Judge— Right of 
appeal to High Court.] — Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately dis^iuted the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
undcu* 1929 Act, s. 2 (6), to detennino the 
question whetlier the notice of incretisc was 
valid, whether tliey were responsible for the 
whole of the vepaii’s, A:, if not for what 
proport ion they were i*espon.sible : — Held : 
although questions of l;uv were involve«l in 
tlie matters submitted, tiie temis of the Act 
made the decision of the county ct. judge 
final, A: no appeal lay from it. Ki.viNtiTON 
Tknants, Ltd. v. ll.vrroN (1928), 139 L. T. 
211; t)2 .1. I*. 92 ; t1 T. L. B. 4.53; 72 
Sol. .lo. 319 ; 29 1.. (1. It. 303, 1>. (\ 

7188a. Necessity for apportionment -Onus of 
proof.] — The tenant (9 part of a dwoUing- 
houHO to wliicli th(^ Ib'iit Bestriction Acte 
applied proved, on aii application by hhri for 
an apportionment of tlie rent of the whole 
house t/o determine} the staTidard rent of the 
rooms occupied by birn. that the whole house 
was let on Aug. 3, 1911;- -1/rid : he hail 
established a primd faeie ease of necessity 
for an apportionment, At the onus was then 
cast on the landlord to show that the rooms 
occupied by the tenant ware let as a separate 
dwelling-house on Aug. 3, 1914, Ac so h«d a 


1023, pltf. coutxMuiiDg that the latUn- 
Act authorised an aKroeuicnt for tin 
increased rent, not the liinKs 

proscribed by the Act, althouj^h a notice 
to quit & a valid notice of lncrt5ns<! of 
rent hoti not been served. The 
circuit judf^e sravo n rJ(;onH! for the 
amount olttiined : — Ilehl : the dcndHlon 
must be afllrmed.- -Langley v . Powku, 
[1928] I. R. 3:>1.— IR. 


PART XXVII. SECT. S. SUB-SECT. 3.— 
C. (b). 

tn. Notice increasing rent daring 
currency of leone .] — A notice tf» be a 
valid notice must be correct in sub- 
stance OB well as if form. 

A notice Is not valid which purports 
to increase the rent during: the currency 
of the orlflriual term of years for which 
the tenant holds the premises. — 
Sammon e. Byrne, [1926] I. L. 411, 
415.— IR. 


I 




8p. Notice altering terms of ie7ianey.] 
— A notice Is not valid which purports 
to alter the terms & oondItlonH of the 
orhdnal contract of tenancy, by alter- 
ing the liability for repairs. — S ammon 
t^YRNB, [19261 1. R. 411, 415.— IR. 


sq. Immaterial errors — Effect of .} — i 
In an action for recovery of arrears » 
of rent, the tenant maintained that 
a previous notice of intention to 
inorease rent was invalid, in respect 
that (1) the notified increase of rates 
was Inaconrate, & (2) a ch^e tor 
stair gas had wrongly been included In 
the increased ratte : — Held : as the 
tenant heA snflered no prejudice, & 
as the notice did not contain any 
statement which was false or mis- 


leading in any material respect, &: 
was us accurate as It could be in tl»e 
cin’umstonccH at the time wlien it 
w'us given, the notice was not liivulld. — 
Clydebank iNVKHTMF.NT Clo., Ltd. v . 
Matcshall. [19271 S. O. 860. — SCOT. 


•ART XXVH, SECT. 3, SUB-SECT. 3.— 
C. (c). 

sr. Ae to amomxi of ront .} — A notice 
f Intention to incirease rent, which 
las in writing & in the statuUiry form, 
k'tt-s objected \a) by the tenant as inc’imj. 
Kjtciit, on tl»c ground that the land- 
rjrd had stated, os the “ rent payable,” 
loL the standard rent, but a higher 
.mount which bo was riMsolvlng at the 
late of the notice, & Ixad further failed i 
o sot fort.h how the existing cxcesa | 
»ver standard rent had become duo ; - - ! 
/cW : as the tenant had already for 
ome time boon paying without 
(hjcctlori rent at the figure stated In 
be notice, the onus “was upon him to 
wtabllsb that the amount in excess 
»f standard rent was not bigally 
exigible, & as he had failed to do so. 
d« objection fell to Ijo repelli^.— 
[I’Kkllar V. M‘Ma8TK8, [19261 S. C. 
54.— SCOT. 

7167 L Arriendrnmtr~-M()dle, of .] — A 
loUco of intention to increase rent, 
vhlch was in writing & in the statutory 
onii, showed under the anpropriato 
leadings how the proposed Increase 
was made up. As the Item r>f oc cupier b 
• ates was Bubseauently fomid to have 
t)een overestimated, the original notice 
vas amended by a oorrecllyo notice, 
jeut by the landlord's factors « 
rcceIvcHl by the tenant before any 
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increa«i5d rent had Ix^como due: — • 
l/eid : ttwiend merit of a defective uotloo 
w'OH not restricted to tlie method 
prcHorlbed by 1 923 Act, s. C, tbo primary 
puriioso of which was to validate 
clefeetlvo not, ices which hud Ijoen acted 
on, & It wa* norni)ct45nt to amend the 
notice hy the tnothod adriptod. — 
M’Kkllau V. M'Mahtku, [1U26J S. C. 
7.') l.— SCOT. 


7167 ii. JurmLiclion of corirL ] — 

IiicreaHc of Rent Mtge, Intorest 
( IteBtrictlons) Act, 1920 (No. 24 of 
1926), B. 14, has been framed to put 
the ct. Into the position of being able 
to do HUbstajitlal Justice ».etwocn land- 
lords & toiiantH. & the power conferred 
goes far boyoml the mere correertion of 
cierioul errors or the rectifying of 
mistakes of fact.-— H iguinh r. Wajirkn, 
[1927] I. K. 558.— IR. 


7167 ill. Effect o/.] —Tbo ct. 

vulo ainendmcnlH In the notices on 
prms which appeared to the ct. to be 
list ti, n^osonublc, & gave Judgment tor 
ho lamljonl for portion of the nmt 
lairneil :^lleld : aa a rrjault of this 
isjcedure, the tenant, lnstoa<l of 
oldiug continuously under her agreo- 
nent. became a statutory tenant os 
[om thf! date upon which tho first 
f the amended notices was deemed 
(> have taken effect. — Nola.v v . 
rioouiT n 7 — tn. 


ART XXVII. SECT. 8, SUB-SECT, 3. — 

D. 

at. As cotulUion precedent to increase 
ffcnt —Agreement fcMT increased rent .) — 
angley V, Power, (19281 1. R. 861. — 



Cases 7188a— 7281a. English and Empibe Digest Supplement. 


standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessary. — Platman v. Froh- 
MAN, [1929] 1 K. B. 376 ; 98 L. J. K. B. 351 ; 
140 L. T. 406 ; 93 J. P. 134 ; 46 T. L. R. 
184 ; 27 L. G. R. 160, D. 0. 

7195. Add. Annotation: — As to (1) Refd. Lloyd 
V. Cook, Goudge v. Broughton, Simson v, 
Miatt, Bartram V. Brown, Barker v. Hutson, 
[1920] 1 K. B. 103. 

7219. Add. Annotation : — Refd. lie Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Oh. 
316. 

7225. Add. Annotation : — Consd. Elvington 
Tenants v. Hatton (1928), 139 L. T. 211. 

7225a. Who Is tenant — 1920 Act, s. 12 (1).] — 

Ticknek V. CiJFTON, No. 7107a, ante. 

7231. Add. Annotation : — ^Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 

7235a. .] — Bond v. Peitle (1921), 

Times, Jan. 16, D. C. 

Annotations: — Distd. Dever Bros., Ltd. v. Caton (1921), 
37 T. L. 11. 061. Folld. Murtoii v. Aldls (1929), 141 L. T. 
108. 

7235b. .] — Murton v. Alois, No. 

7318b, post. 

7237. Add. Annofaiions : — Refd. Roe v. Russell, 
[1928] 2. K. B. 117 ; Lovibond J. & Sons v. 
Vincent (1929), 98 L. J. K. B. 402. 

7238a. .] — Domendh im v. Ryan, No. 

7041a, ante. 

7250. Add. Annotation : — Refd. Turner v. Watts 
(1927), 44 T. L. R. 105. 

7254. Add. Annotations : — Distd. Campbell v. Lill 
(1926). 136 L. T. 26. Consd. Roe??. Rus.sell, 
[1928] 2 K. B. 117. Apld. Lovibond (J.) & 
Sons V. Vincent, [1929] 1 K. B. 687. Consd. 
Price V. Gould (1930), 143 L. T. 333. Refd. 
Ebner v. Lnscelies, [1928] 2 K. B. 486; 
lla.«;kins v. Lewis. [1931] 2 K. B. 1 ; Skinner 
V. Geary (1931), 47 T. J.. R. 597. 

7254a. By will.] — 'riie right of a statutory 

tenant under 1920 Act is a purely personal 
riglit, & cannot be tran.snutted by will. — ^ 
Lovibond (John) & Sons, Ltd. v. Vincent, 
[1929] 1 K. B. 687 ; 98 I.. J. K. B. 402 ; Ml 
L. T. 116 ; 93 J. P. 161 ; 45 T. L. R. 383 ; 
73 Sol. ,To. 252 ; 27 L. G. R. 471, C. A. 

Consd. Priuo v, (7ould (1930), 143 L. T. 333. 
Rofd. AIOh’.v liMniHtyii, 11930] 1 K. H. 000; SkimuT r. 
I Jt ary 0 031). 47 T. L. H. TjO?. 


7254b. .] — Where a statutory tenant purports 

to assign his interest & makes a declaration 
of trust in favour of the assignee, who is 
thereupon put into possession, the effect is to 
terminate the statutory tenancy & the 
assignee acquires no title or right to possession 
of the premises, but is simply a trespasser. — 
Wilkins v. Carlton Shoe Co., Ltd. (1930), 
94 J. P. 207 ; 46 T. L. R. 415 ; 74 Sol. Jo. 
463 ; 28 L, G. R. 368, C. A. 

7254c. Right to sublet.] — ^A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, ihay sublet part 
of the dwelling-house, provided the remainder 
is not already sublet. His power to sublet 
is subject to apportionment of the standard 
rent of the dwelling-house. 

The words “ lawfully sublet ” in 1920 Act, 
s. 15 (3), & in 1923 Act, ss. 2 (2), 4 (5), & 
7 (1), do not apply exclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statutory tenant. — 
Roe V. Russeu., [1928] 2 K. B. 117 ; 97 
L. J. K. B. 290 ; 138 L. T. 253 ; 92 J. P. 81 ; 
44 T. L. R. 278 ; 26 L. G. R. 145, C. A. 

Anntttniions : — Consd. Lovibuiul (J.) & Sons v. Vincent, 
11929] 1 K. B. 087. Reid. Fordreo r. Barrell (1931). 9r> 
.T. P. 141 ; HaBkii;H v. Lewis, 11931] 2 K. B. 1 ; Blduner 
V. Cleary (1931), 47 T. L. R. d97. 

.\-Sec, also, Nos. 7041, 7237. 

7261. Add. Annotation : — Refd. Middlesex County 
Council V. Hall, [1929] 2 K. B. 110. 

7264. Add. Annotation : — Consd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7265. Add. Annotations: — Expld. Lovibond (J.) 
& Sons V. Vincent, [1929] 1 K. B. 687. Refd. 
Roe V. Russell, [1928] 2 K. B. 117. 

7268. Add. Annotation : — Refd. SkinncT* v. Geary 
(1931), 47 T. li. R. 597. 

7280. Add. Annoiat ions :— Apld. De Vries v. 
Sparks (1927), 137 L. T. 441. Distd. Turner 
V. Watts (1927), 41 T. L. R. 105. 

7281. Add. Annotations: — Consd. Standingford v, 
Bruce, [1926] 1 K. B. 466 ; He Vries v. Spfirks 
(1927), 137 L. T. 411. 

7281a. Notice to quit— What amounts to.]— An 
agreement m^e by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1920 Act, s. 5 (1) (c), as substituted 
for the original sect, by 1923 Act, 8. 4, so 


PART xxvn. SECT. 3. SUB-SECT. 4. - 
B. 

7189 I. Where house r cconMr acted - 
ConversUm into ffats.]~~ Boyt.k r\ 
FiTzaiMoNs. No. 7J0iS I, an(c.— IR. 

PART XXVII. SECT. 6. SUB-SECT. 2. -- 
B. (a). 

7275 1. llrearh of rorenant — Adjudi<'a- 
tion as l)anhn/pf.]~—Whoi'(* a lease of 
pri'inlrtop contained a proviso that, on 
the hkpey. of ibo lessee, it shonJcl be 
lawful for the lessor to ro-cutvr upon 
the pnniil.s(>s, & that, thenmpon, the 
tenancy should absolutely cease, & 
ns the lessee had been adjudicated 
a bankrupt, the ct. granted the appln. 
of the lessor for the iXM'overy of 
possession of t he pnuriises, made wit hin 
H year of the bkpey* of the lessee, 
na, since Conveyanelng Act, 1892. 
a. 2 (3) (c), applied, sub-sect. 2 of that 
section (lid not apply to the lease ; 
aocortllnurly. the restrictions imposed 
by Conveyancing Act, 1881, s. 14 (1), 


did not apply to the lessor’s right of 
ix’j-entry. The lemi of years for which 
the lease was grauted cxplivd in 1924, 
but the le.ssee *?ontinuod to rcuuain in 
possession i—JJeld : the loBsee was not 
entitled t-o the protection of Inon^nso 
of Rent Mortgage Interest (Rctilrlc- 
tions) Act, 1923, ns lie had broken one 
of the ooiiditlous of his tenancy by 
allowing himself to bo adjudicated 
hkpt., vS:, therefore, he was no longer 
entitled to pos.session, even as a 
statutory tenant. — ife DitKw, [1929] 
I. U. .501.— IR. 

PART XXVII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

7278 i. Premises used for immoral or 
Uleffal purpose — What amounts to — 
Offence against licensing laws .] — A 
tenant of licensed premises was con- 
victed of an offence against the licensing 
laws, but the conviction was not re- 
ooniod on the Hcen<»e : — Held : the 
tenant had been convicted of uaing 
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the prtinvisoe for an illegal purpose, 
the ct., considering it reasonable to 
do so, made an order for possession. — 
Folan V . Lke. n 92(5] I. R. 87. — IR. 

PART XXVII. SECT. 5. SUB-SECT. 2.— 
B. (d). 

sv. “ Greater hardship ” — Limited to 
tenant personaHy. ]— Where deft, was 
tenant of a house, which tras oooupled, 
not by him, but by his sister & her 
husband, & in proceedings for possession 
it was contended that the ct. should 
consider hardship to deft.’s sister & 
herfamlly : — Held: “ hardship ’’under 
Rent & Mtgo. Restrictions Act, 1923 
(No. 19 of 1923), 8. 4 (1) (c/). was 
hardship to a tenant personally, & 
no hardship home by third pa^oe 
could be taken Into consideration. — 
Cooley e. Walsh & Coovet, [1926] 
1. R. 239.— IR. 

*w. What amounts to.] — 

Kava.vaoh tJ. Whittle, [1926] I. R. 
425. 428.— IR. 
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as to entitle a landlord, wlio on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
Db Vries v. Sparks (1927), ]37 L. T. 411 ; 
43 T. L. R. 448 ; 25 L. G. K. 497, D. 0. 

7291. Add. Ciiaiiona : — 95 Ti. J. K. B. 901 • 24 
L. G. R. 531. 

Add. Anyiotoiion ; — Uenerally^ Refd. Pordrec' 
V. Barrel! (1931), 95 J. V. 141. 

7296. Add. Annotation : — As to (1) Folld. Hicks v. 
Snook (1928), 93 J. P. 55. 
e. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. XXXI., p. 581). 

Add the words “ or for Purpose in Publie 
Interest.” 

7298a. “ In public Interest ** — What is— Whether 
extension of trade.] — Goocii v. Stratman 
(1927), 43 T. L. R. 475, D. 0- 

7301a. .] — West AVales Joint Board 

FOR Mentatxy Defective v. Evans, Xo. 
7103b, ayife. 

7302a. .] — Ebner v. liASCEU.v.s, Xo. 7007a, 

ante. 

7307. Add. Citation : — 24 1.. G. H. 141. 

Add Annotation : — Refd. Do Vrios v. Sparks 
(1927), 137 L. T 411. 

7308c. Part of premises sub-let Remainder used 
for business purposes.] -IT A SKI NS v. I.ewis, 
No. 70r)3a, ayite. 

7318. Add. Annotation : — Dbtd. Murion v. Aldis 
(1929), 141 L. T. 1(58. 

7318a. .] — Bond v. Pettle (1921 ), 

Times, Jan. 15, D. C. 

Annoiations : — Distd. lA^vvr Bros.. Ltd. v. C'ufon (11)21), :I7 
T. L. U. ({G4. Consd. Mnrt^n r. Aldia (] 141 L. T. 108. | 

7318b. .] — On an appUcatir*n for I 

possession of a cottage made bef'>rr iuptioes 
under Small Tenements Recovery Act, 1838 
(c. 74), it was proved that M. worked for G. 
at certain gas wM)rk8 from Apr. 1920. tie 
Jan. 1921. Adjoining the gas w’orks was a, 
cottage, the property of (^, which was let 
t/O M. at the commencement A In consequence 
of his employment. In Jan. 1921, on ila* 
termination of his ernplojumad, M. ‘‘ receivc'd i 
notice to quit the cottage, A was asked to j 
pay a certain sum for r4*nt. Lie aj)|)lied to | 
the county ct. A the rtmt was s(d41ed hy tJie , 
county ct. judge at 5a. })er w'oek.” M. paid | 
this rent up to Sept. 8, 1928. On June 1, ' 
1928, C. having sold the gas works, including i 
the cott-age, to a limited liability co., conveyed 
the same to the co. On Sept. 22, 1928, the 
CO. served a notice te) quit on M., w'ho ku}»- ' 
sequently Umdered the rent due from .Sejit. S 


alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenancy had been created & that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of ejectment 
should issue : — J/e/d : at the time ejectment 
was sought the cottage w’as not lot to appit. 
in consequence of hLs employment, the 
tenancy then being held under an entirely 

j new’^ contract, & that there were no materials 

I on wdiich the justices could find that no 
new tenancy had been created. Accordingly, 
as resp. liad not proved the existence of 
alternative accommodation, the order that 
a warrant of ejectment should issuer must bo 
quashed. — Mukton v. Aldis (1929), 141 L. T. 
108 ; 93 J. 1\ 181 ; 27 ).. (I. R. 509, D. O. 

7320. Add. CUalion :--2 i E. G. R. 192. 

7322. Add. A)inoi<tt\on : Apld. IVliddlcstix County 
Council V. Hall, [192t)] 2 K. B. 1 10. 

7322a. .] — 'riio altiirnative accom- 

modation wJuch must he ottered to the tenant 
hy an applicant for possession under the Rent 
Restriction Acts (ff prenusea used as a 
dwellirig-liousc & also a^s business premises, 
need ()nly bo as regards their user as a 
dw'elling-house, A not ns r('g/i.rds their user 
as business premises. — Middee.sjox (Bounty 
Council v. Haix, 11929] 2 K. B. 110; 98 
E. J. K. B. 482; Mi E. T. 243; 93 J. V. 
188 ; 45 T. E. H. 471 ; 73 Sol. Jo. 30(5 ; 27 
E. G. U. 127, D. 

7336a. Appeal to High Court Right to raise point 
of law not taken in county court.! Eefevre 
V. lliRyT (1931), lOU E. .E K. i{. 733, I>. ('. 

7342. Add. Annotation : — Refd. Shcflield (j)rpn. v. 
Jaixford, Sheflield Corpo, v. MornJl, 11929] 
2K. B. 180. 

7346a. Dispute not on question arising 

under Rent Restriction Acts Dispute as to 
renewal of lease.]-- //cA^ .• 1920 Act, s. 17 (2), 
applied. -Branch v. Bennett’s Dahhes, 
Etd. (1928), 41 T. L. R. 905. 

7351a. Lessee at rent less than two-thirds 

of ratable value.] — Ia.oyj) v. ('<jok, Goudoe 
V. BROUCIITON, SIMSON V. Ml ATT, Bartkam 
V. BnowN, BA^MvEl^ -v. lliJTHoN, No. 7352d, 
post. 

7351b. Assignee of lease.] in 1013 

y»ltf . became th(! aK.signee of a l(ia.S(j of a 
house with twenty-Hix years unex])ire(l. Ho 
went into oceui)atiori with his f amily A lived 
there until 1925, wlien he let throe rooms on 


to 22, which was refused. On Oct. 13, 1928, i 
the statutory notice under the Act of 1838 i 
was served by the co. on M. The cottage was ; 
reasonably required by the co. as a residence , 
for a man engaged in their whole- time employ- ; 
ment at the gas works. The existence of ; 


the ground floor to deft, on a weekly tenancy, 
the rooms con.stituting a separate dwelling- 
house witliin the Acts. I(e afterwards 
claimed fx) r<;cover ]»os8csHion from d(;ft., 
on the ground that 1923 Act, s. 2 (1), aT)])lied 
so as to decontrol the jireinises : — Jleld : 


PART XXVll. SECT. 5, SUB-SECT. 3. 

sa. Where ienaiii disentitled to pro- 
lection— Tenant not in occujiaiion.]— ' 
Prior to 11)20 F. C. became tenant of a 
dw’elling-lioiiso \mder a contract of 
tenanev from month to month at the 
monthly rent of 16.«. M. In 1020 
F. C went to reside claewhere & never 
subsequently returned to the house. 
In 1920 F. C.’e brother. J. C.. went, 
with F. C.’s permlKdion, to reside In 
the house. A notice of increase of 
rent was served in 1920, sub.seqntmt 
to J. C. firolncr Into occupation. F. C. j 
Sl j. C. wore partners In business, & the 
rent of the dwellingr-house was paid I 


[ from the office of their Urm. A; was j 
debited in the firm’s uc<?onjLitH to J. (.’.’s 
siilury or to his sharo of tlie profits, j 
J. CJ. was mPsl in respect, of the occiiiia.- j 
tion of the dwening-houso. Roth F. (J. j 
& J. C, stated In evidence that thercs ; 
was no fissifrnincnt of tJic tounnry from ' 
F. C. tfi .J. The landlord broui'ht on 
ac’tion in tin- Circuit Court aK?»irist both 
F. C. & J. t:. to recover posnessioa : — 
//eld : tfie proper Inference f rom thfj 
evidence wa^f that J. C. occupied the 
dwcl ling- house as tenant at will to his 
brother 1'. C. ; accordlngriy the proviso 
to sect, 4 (1) of the 1923 Act, applied : 
it therefore followed that the landlord 
was not precluded from obtaining an 
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order for pOMHeSHlon against F. ; it 
further followtid tiuit, as the dwcllInK- 
hoiise had hofm lawfully sublet to J. (J. 
Ijefore pro<‘oedirigH were commence<l. 
.f. C. \v;ts entitled to roUilri posHcs.^lon 
under s»n-.t . 4 (2) of the 1923 Act, not- 
withstanding th»* jndgfnent for recovery 
<»f posH(^ssjon against, I’. Si.sic v. 
CJ(0MI'\ (1939j 1. H. 9H. -IR. 

PART xxvn. SECT. 6, SUB-SECT. 5. 

— B, 

p. Read '*7342 i.’» 

7342 ii. — Botlb V. Ftr/.- 

SIMONS, No. 7108 1, ante. — IR. 
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the possession by pltf. of the whole house at 
the passing of 1028 Act. & up to the time 
of the letting to deft. (1) was not possession 
of the “ dwelling-house ” in question, (2) nor 
was it possession by him in the capacity of 
“landlord,** A sect. 2 (1) did not apply so 
as to decontrol the premises. — Cohen v. 
Gold, [1927] 1 K. B. 865 ; 96 L. J. K. B. 
419 ; 136 L. T. 723 ; 43 T. L. R. 376 ; 26 
L. G. K. 198, D. 0. 

Annotations : — Overd. Lloyd v. Cook, Goudgre v. Broughton, 
BimHon V. Mlati, Jiurtram v. Browu, Barker v. Hutson, 
[1929] 1 K. II. 10.3. N.F. Tlatkinnky v. .Taoobs, [1929] 1 
K. B, 24. Coosd. Doniendlottl v. Byan (1929), 141 L. T. 
239. Befd. Barton v. Koeble, [1928] Ch. 017 ; Kingsley v. 
Adler, [1029] 1 K. B. .'i2.'i. 

7352a. Quarterly tenant.] — A quarterly 

tenant of a dwelling-house which he has 
sublet may be the “ landlord ** of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled. — Oakley v. Wilson, 
[1027] 2 K. B. 279; 96 L. J. K. B. 783 ; 
137 L. T. 479 ; 4.3 T. L. R. 621 ; 71 Sol. Jo. 
409 ; 25 L. G. R. 316, D. 0. 

Annotatifms Retd. Lloyd w. Cook, Goiulffe v. BrougUton, 
Siinson r. Miatt. Bartrain v. Brown, Barker v. Hutson, 
11929J 1 K. B. 103 ; llatkinsky v. Jacobs, [1929] 1 K. B. 24. 

7352b. — — Mesne tenant — Part subsequently 

sublet.] — In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 1924, 
he sublet four of the rooms therein to 
D., who subsequently i,pplied that the 
standard rent of his rooms sliould bo fixed 
by an apportionment of the rent of tlie entii’e 
house ; — Held : the opening words ot the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 
the question of d (‘control arose, & should be 
construed as “ wJiero part of a dwelling- 
houst^ is or during the currency of tliis Act 
shall be lawfully sublet,’’ iSr- D.’s rooms were 
saved from decontrol by the proviso. — 
Doulin V. Paucell (1926), 136 L. T. 633; 
43 T. J.. R. 140 ; 25 L. G. R. 71, 1). C. 

Jnnotdlions .•’^-A'ppTvd. IJoyd v. Cook, (loudpro v. Brouglitou, 
.SlniMiui r. Mfatt. Bartrain «, Brown, liarker w. Hut><ou, 
I1929J 1 K. H. 103. Reid. Oakley v. WIIeoii, [1927] 2 K. B. 
279. 

7352c. Tenant at rent less than two-thirds 

of ratable value.] — The tenant of a dwelling- 
house under a ninety-eight years’ lease at 
a rent wliich was less than two-tliirds of the 
ratable value of the house was in possi^ssion 
of the house at the passing of 1923 Act : — 
Held: lujtwithstandiug 1920 Act, s. 12 (7), 
the t enant was not, as against the fi'eeholders, 
to he ileemed to h(.> the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to bc^come decontrolled. — 
Brookes v. Iaffkn, [1928] 2 K. B. 347; 138 
L. T. 676; 92 J. P. 102; 44 T. L. R. 350; 
26 L. G. R, 109, C. A. 

/Innotofton^.’— Consd. Lloyd v. Oook, Goudge v. Broughton, 
8im*»on v. Miatit, Jlartram v. Brown, Barker v. Hut-son, 
[1929] 1 K. B. 103. Apld. Ratkiusky v. .Tacobs, [1929] 1 
K. B. 24 Consd. Domendlettl t>. Ryou (1929), 141 L. T. 
239. 

7352d. .] — (1 ) The expression “ landlord ’* 


in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in the looser sense of “owner,** or 
in the still looser sense of a person who at 
a later stage is going to appear as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word “landlord** used in its 
technical sense of a person between whom 
& the tenant a contractual relationship of 
landlord & tenant exists. 

Where a person who is a “ landlord ** 
within 1923 Act, s. 2 (1), can prove either 
that he was in possessioir of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every part of it. The whole house 
& every part of it is decontrolled, & a sub- 
sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 

(2) The expression “ the tenant ** in 1923 
Act, 8. 2 (2), refers to the sitting tenant, i.e. 
the person who is the tenant at the time when 
the lease referred to in the sub-sect, is granted. 

(.3) Where a lessee at a rent less than two- 
thircls of the ratable value is in actual 
possession of the dwelling-house after .Tuly 31, 
1923, the dwelling-house is thereby decon- 
trolled, hecauso, under 1920 Act, s. 12, the 
lessee must be treated as tlic landlord, & a 
subsequent suh-letting of certain rooms form- 
ing part of that dwelling-house does not 
revive control. — JjLoyd v. Cook, Goudge v. 
Broitgjtton, SiMSON V . Miatt, Bartram v, 
i^RowN, Bahker V . Hutson, [1929] 1 K. B. 
103 ; 97 L. J. K. B. 657 ; 139 L. T. 452 ; 92 
J. P. 199 ; 44 T. L. R. 761 ; 72 Sol. .To. 533 ; 
26 L. G. R. 609, C. A. 

AnnotaHona : — As to (1) Consd. Ratkinsky v. Jacobs, [1929] 
1 K. B. 24 ; Domundiottl v. Rvau (1929), 141 L. T. 2.39. 
As to (2) Polld. KlngHley v. Adler, (1929) I K. B. 525. 
Consd. Abbey v. Bariiatyn, [1930] 1 K. B. 6(>0. GmeraUi/. 
Reid. Clark Dowuoe, Clark r. Mawby (1931), 145 
T.. T. 20. 

7358a. .] — Whore, at the date of 

t,he passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 
A- he had a temint in possession of the other 
part, & the tenant subsequently gave up 
possession of his part : — Held : the house 
became decontrolled, & a subsequent tenant 
was not protected by Rent Restrictions Acts. 
— Ratkinsky v. Jacobs, [1929] 1 K, B. 24 ; 
97 J.. J. K. B. 666 ; 138 h. T. 739 ; 92 J. P. 
142 ; 44 T. L. R. 648 ; 72 Sol. Jo. 354 ; 26 
L. G. R. 380, 1). O. 

Annotation : — Apprvd. Lloyd v. Cook, Goudare v. Broughiou, 
Simeon v. Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7858b. — — .]— Barton v. Keeble, No. 2913a, 
ante. 

7358c. — — Application of proviso to 1Q23 Act, 

s. 2 (1).]— Harris r. Stacey (1929), 73 Sol. 
Jo. 568, C. A. 

7359a. By grant of lease to tenant — Who is tenant.] 

— liiOYD V. Cook, Goudqb v. Broughton, 
SiMsoN V. Miatt, Bartram v. Brown, 
Barker v. Hutson, No. 7362d, aide. 


PART XXVII. SECT. 6. 

7366 i. By rtoovery of possession by 
landlord — \\%at amounts to possession — 
Actual distitiauished from notional 
possession .] — The tenant of a dwelling- 
house, te which the Acte appll<^. 


gave notice of Intention to remove at 
Whlteunday 1924. In Mar. 1924, the 
landlord let the house as from Whit- 
sunday 1924 tn a new tenant. At the 
Whitsunday term the old tenant j 
removed from the house, 8c the new - 
tenant onteied into possession : — I 
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Held : the landlord had not come into 
** actual possession ** of the house 
within 1923 Act, s. 2, &; 1920 Act 
(continued to apply to the house. — 
Calkikjniax Heritable Estates, Ltd, 
V. Metuven, [1927] S. O. 89.-HSCOT. 
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7359b. .] — ^Pltf. was the landlord & deft. 

the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft, 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1920 ; — Held : that within 1923 
Act, s. 2 (2), pltf. was the landlord of the 
part of the dwelling-house let to the tenant, 
& deft, was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling. Sc consequently, the 
said part of the dwelling-house was decon- 
trolled. — Kingsley v. Adler, [1929] 1 

K. B. 526 ; 98 L. J. K. B. 218 ; HO L. T. 
438 ; 93 J. P. 107 ; 45 T. L. R. 226 ; 73 
Sol. Jo. 93 ; 27 L. G. R. 220, D. C. 

7350c. Contractual tenant.] — By an 

agreement for a lease dated Jan. 31, 1919, 
the shop & premises, No. 9, C. S., B., were 
let to W. for a term of two years from Mar. 25, 
1919, at a rent of £46 per annumy the tenancy 
continue thereafter, but to be terminable 
by six mont IS* notice in writing. On 
Sept. 16, 1921, the landlord gave W. six 
months’ notice t,o determine the tenancy, 
which expired on Mar. 25, 1922, but W. con- 
tinued to occupy the premises at a rent of £54 
per annum after the notice expired. On May 7, 
1926, W. died, having by his will appointed 
his wdfo his sole executrix Sc universal legatee. 


Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to, take the 
premises on a throe yoiirs* tenancy at the 
same rent. On July 26, 1926, she a.ssigned 
the bouolit of the agreement to deft. On 
Oec. 5, 1927, pltfs. a.cquire<l the freehold of 
the premises, i; on Jan. 5, 1928, gave notice 
to d(‘ft. t/crminating the tenancy at the 
expiration of the term. Deft., however, 
claimed t-o hold over under Bent Sc Mortgage 
Interest Restriction Acts, 1920 Sc 1923, Sc 
pltfs. brought thesci procecjdings for posses- 
sion, claiming that although the premises 
bad been a dwelling-house within the Acts 
tliey had been decontrolled as a result of the 
agreement of May 26, 1926. On appeal from 
an order made by the county court judge for 
possc'ssion : — Held: (1) there was evidence 
before the county court judge t/o support his 
finding that W. be<;arne a contractual tenant 
at the increascid nuit aft<M* tlie termination 
of the t»c‘nancy agrt*cinent of Jan, 31, 1919 ; 
(2) Mrs. W. was t^oMs^spienily a contractual 
tenant at <*he date, of the agreement of 
May 26, 1926 ; (3) t he agrcjcMuent of May 26, 
192(5, therefoie o])erate(l to ch^control the 
premises. 3'here is no reason for giving 
‘‘ the tenant ” in 1923 Act, s. 2 (2), the 
limit<‘d meaning of stiitiil,ory tenant. — 
AniiEY V . Barnstyn, il939| I K. B. 669 ; 99 
L. .1. K. B. 369 ; 1 V;! L. T. 619 ; 94 J. P. 
19() ; 46 1.. it. 2‘.»:; ; 2S h. (}. \l. 313, J). O. 
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LIBEL AND SLANDER. 

Part I. — In General. 

4-. Add, Annoiatiom : — Refd. ‘Broome v. Aj^ar Harrison (1928), 130 L. T. 521. 

(1928), 138 L. T. 698 ; Lockhart v. Harrison 24a. Limerick. ]— Tolley v. Fry .T. S. & Sons, 
(1028), 139 L. T. 621. Ltd., No. 167a, post, 

18. Add, Annotationa : — Consd. Broome v. Agar 26a. — •] — OsnouN r. Boulter (Thomas) & 
(1928), 138 L. T. 098. Refd. Lockhart v. Sox, No. 108 la, 


Part II. — Parties. 

41, Add. Annotationa : — As to (1) Consd. Horwood I ],. .7. K. H. ISO. Refd. The W. H. Uaiidall, 

V. Statesman Publishing Co. (1929), 08 I [1928] I'. 41. 


Part 111. — Identity of Person Defamed. 

53a, .] — Solomons V. MeDex (1816), ] Stark. 77. Add. Anyiolaflmis : -Apld. Cassidy v. Daily 

191 ; 171 E. 11. 443, N. P. ISlirror Newspapers. (1 929] 2 K.B. 331. Refd. 

76. Add. Annotation :—Aa to (1) Held. Cassidy v. Thomson v. McNulty (1027), 71 So). Jt). 744. 

Daily^ Mirror Newspapers, [1929] 2 K. B. 331. 


Part IV.- -The Statement. 


121. Add. Annotationa to (2) Apld. Tolley f:. i 

Fry & Sons, Ltd., [19311 A. C. 333. A. a to (4) i 
Consd. Lockhart v, JlaiTison (1928), 139 1 
L. T. 521. Generally, Consd. Cassidy v. | 
Daily Miiror Newspapers, [1929] 2 K. B. i 
331. I 

135. Add. Annotation : — Consd. Tolley v. Fry J. S. j 
& Sons (1929), 40 T. L. li. 108. 

146. Add. Annotation Apld. Tolley Fry J. S. | 
& Sons (1929), 46 T. L. B. 108. | 

167a. Amateur sportsman — Imputation of pro- i 
fessionalism.] — Dcfts., a linn chocolate i 


iriaJJiifacturers, issued, an a,d vertis<*fii(*nt 
of their goods, a cnricai-ure of pltf., a, prortd- 
nent amateur golfer. liim a,s jdayiug 

golf, with a. packet nf their chocolate prn- 
trudir)g from his p.ieket., A a caddy was 
repi'(‘sented with hin», w ho also had a [yacdcet 
of r.hocelaie, th() exfrrll(*nc(‘ of which he 
likened t(» tin; excelhairu* of pltf.’s drive. 
The adv(Mti.sc?m<.*ni was puhlishrMl without 
tlie knowled^ce or consent tif jdtf., who 
f.hereii]n>n hrouglit an aelion claiming 
damages, alleging tliat it censtiiutetl a lilH:!. 
By his staiennuit of claim he alleged that 


PART 11. SECT. 1. SUB-SECT. 8. 

tta. Jdion hv unincorporated a.^sociu' 
Han.] —An iinlacorporatcd oahoch. 
which was not refdstemi as an asHocn. 
at tho time of the publication of on 
alleged iibol. cannot sue for the libel 
A it cannot sue after incorporation for 
the injury aileged to bo done to its 
inombers before it W'as incorporated.^ - 
GIDNKV V. AN’OLO-J.VDIAN & IJO.UI- 
euj^n EirnoPEAN P'edkkatio.v (11130), 
1. L. It. H Kan. 2.'10.- IND. 

PART III. SECT. 1. 

1 i. .) — Thomso.v & Co. r. 

McNut.ty (1927), 71 Soi. Jo. 741, H. L. 
—SCOT. 

PART III. SECT. 2. 

QQ iy, Evidoice of sense in 

which understood — InterUixm imma- 

terial.]— Where deft, published an 
article wWch the ct. found was in- 
tended to convey the raeaidng that one 
or more of the editorial staff of a oer^ 
newspaper had deliberately falslflw 
for political purposes, a correct tcpptj 
of a speech & witneeses were called 


wiio Ktiitefl that they understeuitl the 
words to reder to the editor of Mjc juanh- 
puper - //rW .• the article applied to 
the editor, A' ft was rm dehmee to sliow 
tliat the writ'T lo.d not fnUrnded to 
n^fer to ttie editor.-— N asj(),\ai.j: 1 i;us. 
r. Long, 11930] App. D. 87.— S. AF, 

PART IV. SECT. 1, SUB-SECT. 1. B. 

92 ii. rahiiratinn >f nufhori fir. d yafrtU 
virdicinc IrMiintmUd . ) — D»dt . jnihli.slird 
in the, ii* v\>pjipcr- n tcriiruotilal jjiir- 
l.orLiiig to have been given by pit f- 
»-i-eoniiocnding Mu* use of a patejit 
n.edielne Mild by deft. IMlf. Imd not. 
given or iiutborised ttie pulibealJon f»l 
ttio fir-stirnonial: the ti-'U- 

inonial wnn eapaldo >3 ix-ing hehJ 
defaiJiatory K. on I lie t'vrderiee, 

defaiaatiou hfol l*een «*sf .'lillhlnsl. : 

yIA/^■m ion Mvbottij A^mk I no- 

PITTS, I.TO., ri930| 3 \V. W. I{. 13: , 
1 1). L. H. 001. -CAM. j 

n i. JccvJKition of heina j— I’ltf. j 

alleged that he had been called a | 

NatioualUt spy, but alleged no special < 
clrcumstanccH : — Held : tho words wero 
not per at defamatory. — HARbAJfKR v. 1 


'I’.jAimiNfi (1927), 18 X. L. It. 14r..-- 

S. AF. 

PART IV. SECT. 1, SUB-SECT. 1. 

C. (a). 

sb. “ 1 haoc Uikm Jvdf/tnrnt Of/ainst 
/,v>a.”J llesp., 1/eing Indebted to (J. A- 
Uo. on an account for goods inirchfised 
upon whiidi Kuuinion.s had been isNued, 
ciilJed u]»()n G. A Co. for the purpose 
of pointing out that (lie account was 
lie was aoeonipanlefl by a 
friend L. who knew tlto oiiject of his 
vl«l).. VN’hJlo dlBiru.HHlng the account 
appJl. . a director of the firm, said to 
reHp. in the iicaring of 1^. A 1\ (an 
crnplo)ee of tho linn) : “ I have taken 
jtnignient against you A" you can do 
w'hat you like.” O. A (>o. had not in 
fact Uiken judgment, applt.’s state- 
ment liein^f fiased up<iu incorrect 
information obtfilned by telophono, 
dtu-ing the conrHc of i.he interview’, by 
9. from the firm's solrs., A conveyed 
liy D. to applt. : — f/elcl : the wortls 
were not dofainatory per se, but were 
capable of a defamatory meaning. — 
Smith r. Lawiienoe (1929), 50 N. L. It. 
132.— S. AF. 
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“ defts. thereby meant, & were understood 
to mean, that pltf. had agreed or permitted 
his portrait to be exhibited for the purpose 
of tlie advertisement of defts/ chocolate ; 
that lie had done so for gain reward ; that 
he had prostituted his reputation as an 
amateur golf player for advertising purposes ; 
that he was seeking notoriety & gain ny the 
means aforesaid ; & that he had been ^ilty 
of conduct unworthy of his status as an 
amateur golfer.** At the trial evidence was 
given by golfers to the effect that if an 
amateur golfer lent himself to a scheme for 
advertising, people might think he was not 
maintaining his amateur status, & that he 
might be called upon to resign his member- 
ship of any reputable club. It appeared 
from correspondence passing between defts. 
tfc their advertising agents that the question 
of the possible effect on the amateur status 
of pltf. & others similarly caricatured had 
been brought to the attention of the defts. : — 
Held : in the circumstances in which the 
publication took place, as explained by the 
evidence, the caricature was capable of 
bearii»g the meaning alleged in the innuendo, 
tSi there ought to be a new trial limited to the 
assessment of damiiges. — *roLLKY v. Fry 
(J. 8.) & Sons, I/ni.. [10311 A. 0. 333 ; 100 
. [j. J. K. B. 328 ; 115 L. T. .1 ; 47 T. L. Ji. 
351 ; 75 Sol. .To. 220, H. L. 

174. Add, Annotation : — Consd. Tolley v. Fry J. S. 
& Sons (1029), 46 T. L. R. !08. 

188. Add, Annotation : — Refd. 'l\)lley v. Fry J. S. 
& Sons (1020), 40 T. L. R. 108. 

229. Add, Annotation: — An to (1) Refd. Watt v. 
Long.sdon (1920), 08 L. J. K. B. 711. 

292. Add, Annotation : — Consd. Tolley v. Fry J. S. 
& Sons (1029), 46 T. L. R. 108. 

525a. Candidate for seat in Parliament.]— Defama- 
tory words, which are actionable in them- 
selves, are not the less so because tlicy are 
alleged to have been spoken of one as n 
candidate to .serve in parliament. — Harwood 
V, Astj.ky (1804), 1 Bos, vV, P. N. R. 47 ; 127 
E. It. 37.5, Ex, Oh. 

.ivnmtlUni -ReM. Pauklmrnt r. llaioilton (1887), 3 T. L. 11. 
.'iOO. 


641. Add, Annotation : — Refd. Broome v. Agar 
(1928). 138 U T. 698 

577. Add, Annotation : — Consd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 331. 

672a. —*] — Pldnkbt v, Gilmobb (1726), 

Fortes. Rep. 211 ; 8 Mod. Rep. 216 ; 92 
E. R. 822. 


SUB-BBCT. 4. — Imputation of Unchastity in 
Female. 

866a. Photograph of husband of plaintiff with 
another woman — Alleged to be engaged.] — 

(1) Defts. published in a newspaper a photo- 
graph of one C. & a Miss X. together with the 
words “ Mr. O., the race-horse owner, & 
Miss X., whose engagement has been 
announced.** Pltf. w^as, & was known 
among her acquaintances as, the lawful wife 
of C. ; but defts. did not know this : — Held : 
the publication was capable of conveying 
a meaning defamatory of pltf. &, the jury 
having found that it conveyed to reasonably 
minded people an aspersion on her moral 
char.octor, that she was entitled to damages. 

It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himself by saying : 
“ I never heard of A. & did not mean to 
injure him.** If ho publishes woi*ds reason- 
ably capable of being read as relating 
directly or indirectly Do A. &, to .those who 
know the facts about A., capable of a defama- 
tory moaning, ho must take the consequences 
of the defamatory inferences reasonably 
drawn from his words (ScBU’rroN, L.J.). — 
Cassidy v. Daily Mirbob Newspapers, 
[1929] 2 K. B. 331 ; 98 L. J. K. B. 696 ; 141 
L. T. 404 ; 45 T. L. R. 485 ; 73 Sol. Jo. 348, 
C. A. 

Annotation : — Consd. llalston v, llalstun, f 19301 2 K. B. 238. 

866b. Inscription on tombstone erected to living 
wife.] — Pltf. married deft, in 1893. In 1899 
the parties separated under a deed of separa- 
tion & thenceforward lived apart. By the 
deed of separation deft, covenanted to pay 
an annuity to pltf., & the deed also contained 


PART IV. SECT, t, SUB-SECT. 2.— 

B. (a). 

• 0 . ImputaiUm of (viMliary — Not 
auumnlinu to crimr of miuctUm.]- ■ 
MrciiKOFFu. Pawluk, [1931 j 1 W. W. K. 

CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

C. (a). 

240 i. JHshoiu'M trculiny .] — 

Rahim Bakhbh «. Haoiioua Lal(1928), 
I. L. li. 61 AU. 609.— IND, 

PART IV. SECT. 2, SUB-SECT. 1.— 

D. (a). 

Bd. Arciutation of vnethival practice.] 
—Lawrencf. V, Finch, [19311 i 
0. L. 11. G89.—CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— 
D. (b). 

te. Painter Jtnputaiion of 
mcnibership of trade unk)7i.] — litM : 
not defamatory, aa tho words did 
touch pltC. In bis vocation, nor avoi'o 
tUoy apokeu of him iu tbo way of his 
(UiUlutc, BO as to bo aoUoiiablo without 
sptMJlal damage. — M‘M ujllan v. Mul- 
HALL & Farrell, [1920] I, R. 470, — 
IR. 

PART IV. SECT. 2. SUB-SECT. 1.— 

D. rf). 

•f. Stevedore — Mifconduet 09 m«jnb«r 


of trade union.] — l*ltf.. a wharf -laboimjr, 
had nccuBod doft., the union Bocretary, 
of being abort in uIb caah. A mooting 
of tho union was colled to conHlder 
pltf.*H conduct, & thereat dott. called 
pltf. & oUtem “ dirty atinking Rcabs 
& parawltoH,” & Btat.ed that they wore 
tho Ilrnt, thrive men. In tho event of 
Industrial trouhic, tho union would 
have to fight. After ditfonssion. the 
mtM'tiug roBolvod tliut pltf. apologlso 
to deft., or in default, should rtvdgu. 
JMtf. did not do either, &, at a subse- 
<iueut mooting, was expelled from the 
union for not abiding by a decision of 
the mooting. Deft, therooftor success- 
fully objected to pltf. being employed 
as a stevedore : — Held : the words 
were not applicable to pltf.'s conduct 
In ills eallliig, 6c; were not actionable 
per se. — Tavlor v. Hamilton, [1927] 
.S. A. S. li, 3U.— AUS. 


part IV. SECT. 2, SUB-SECT. 1.— 
E. (0) iii. 


626 i. Member of Parliameni .] — The 
tcnii ** office includes tho position of 
a member of Parliament, whether or 
not snob person holds an office in the 
strict common-law sense of the term. — 
Pratten V, The Labour Daily, Ltd„ 
[19261 V. L. R. 116 ; 4T A. L. T. 147 ; 
[1026] Argus L. K. 162.— AUS. 


PART rv. SECT. 2. SUB-SECT. 2.— 
A. (a). 

549 i. Deacripliun of crime in te^Jinical 
tcrnia nnnecesHaru .] — In order for, words 
to be actionable per sc os an imputation 
of the commission of a crime they need 
not describe the crime in technical 
language. — Bureau v. CA^nmEU., 
1 1928] 3 D. L. n. 907 ; [1928] 2 W. W. R. 
635,— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (c). 

•g. Stealing names ct* addresses from 
Lawrence v. Finch, [1931] 1 
I). L. n. 689.~CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (a). 

659 iii. — ~ — .] — Woixis whidh impute, 
not the actual commission of a crime, 
but merely that tho person spoken of 
would, if given the opportunity, com- 
mit a particular crime are nut slander- 
ous per sc. — Dubord v, Lambert, 
[1928] 3 D. L. R. 638 ; 11938] 2 W.W. R. 
529.; 23 Alta. L. R. 491.— CAN. 

PART IV. SECt. 2, SUB-SECT. 8. 

868 i. Charge of having had diaeaae, ]— 
An imputation of iMist infection Is not 
actionable per se. — Halls t>. Mitchell 
(1927). 69 O. L. R. 690 ; recsd, on other 



Vd. 

a coveimnt for further assurance. After the 
separation pltf. set up in business as a garage 
proprietor, & ^ she subsequently converted 
this business into a private limited co, in 
which she held the majority of the shares & 
also was the chairman & managing director. 
In 1929 she in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription ; “In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft, was 
the W. R. Crawshay Ralston mentioned in 
the inscription &• he had caused the inscrip- 
tion to be made. Pltf. brougiit an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. : — Held : though the inscription was 
capable of a defamatory meaning, the pltf., 
by reason of Married Women’s Property 
Act, 1882 (c. 76), s. 12, could not sue her 
husband on it, the action being for a tort &- 
not for the protection & security of her 
separate property . —Ralston v. Rai^ston, 
[1930] 2 K. B. 238 ; 99 L. J. K. B. 200 ; 142 
L. T. 487. 

883. Add. Annoiatioii : — Aa /o (1) Consd. Tolley v. 
Fry J. S. & Sons (1920), 46 T. L. R. 108. 

885. Add. Annotationa : — Refd. R. v. Denyer, 
[1926] 2 K. B. 258 ; Auto-Mait (London) v. 
Chilton (1927), 43 T. L. R. 403 ; Hardie U 
Lane v. Chilton (1927), 90 L. J. K. B. 1010. 

900. Add. Annolalions : — ^Consd. Br<)ome if. Agar 
(1928), 138 L. T. 698. Apld. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 

907a. .] — Cassidy v. Daily Miuror Nicws- 

PAPERS, No. 866a, ante. 

931. Add. Annotation : — Refd. Tolley v. F y J. 8. 
& Sons (1929), 46 T. L. R. 108. 

951. For the existing paragi’aph substitute th» 
following paragrapli : — 

— — i>Jtf. complained of a state- 


XZXn.— libel and EDander. Oases 866b— 1014. 

ment published by defts., in which it was 
alleged that pltf., then Fi*ee State Minist-er 
of Labour & head of the Free State Military 
Secret Servi(?e, was resix)nsible for the murder 
of L., & knew wlio wore the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of jusiitication, did not 
justify the allegation of murder nor the 
allegation that pltf. was a murdei'er. But 
they said : “ If & in so far as the words 
compl aim'd of meant or wore understood to 
mean or wc'rc ca]>ab]e of moaning that pltf. 
took no sti‘ps to bring to justice persons guilty 
of the death of or of the attack on tlui 
British troops at Queenstown, or th/it ]>ltf. 
was unfit to hohl any office of trust or 
rosportsibility, or of any kind, or tliat i»ltf. 
was a piason with whom no honi'st oi* re- 
sponsible man ouglit lo have anything to do, 
such words wert^ cV. are true in substance A 
in fact.” IMtf. having obtained an order 
for ]>articulnrs <»f the justiticatimi, defts. 
<lelivered paitieulajs of sevtmty-two murders 
coinmilted in IreiaiKl over a i>erioil of live 
ytairs wit Ii an allegation that pltf. had assisted 
to organise tlnnn or had employed peoph^ to 
organise tlunn : — // eld : notwithstanding that 
defts., in their ])Iea of jnstineat-ion had 
avoided justifying tiie all(‘gations of murder, 
th<5 particulars deliviied by defts. were 
admissible!. — M a(;( iHa ;:; r. Br-A<'K (1926), fh5 
L. .1. K. J5. 951 ; 135 b. i\ 591, th A. 

1006. Add. A nnoldiion : Consd. Broouu* v. Agar 
(1928), 13S L. T. OUH. 

1010. Add. Annotations : A a to (1) Consd. T(»lley 
V. Fry J. H. & S(>t>s (in2‘)b 16 'r. L. H. 108. 
Refd. (Jassidy v. Daiiv Mirror NewHpapfTH, 
[1929] 2 K. B. 331. '(Generally, Held. Watt 
V. Longsdon (1929), 98 1.. J. K. M. 711; 
Minter v. Riiest, [I93t>j A. (5 558. 

?,014. Add. Annolaiion ; - Refd. Tolley Fry J. <S. 
& Sons (1929), 16 T. L. H. 108. 


PART IV. SECT. 2. SUB-SECT. 4. 

h i. .] — In ordr^r to succeed In 

an action under Libel Act, It. fc<. M. 
1913 (c. 113), e. 12, the words com- 
plained of must uiiequlvocably charKo 
adultery, etc. ; tlio action does not He 
for words whiich may bear both an 
Innooont & injurious meaning. — 
Williams v. Brown, [1927] 3 W. W. B. 
305 ; 36 Man. h. K. 101.— CAN. 

PART IV. SECT. 4. SUB-SECT. 1. 

867 Vi. .1 — Sutter v. Brown, 

[1926] App. D. 155.— S. AF. 

867 vU. .] — In aiTivbjg at the 

meaning of words alleged to l>e 
defamatory, the words must be con- 
strued to have the meaning whictJi a 
reasonable person reading them in tlieir 
context would be likely to give tbeni. — 
Johnson v. Hand Daily Mails, 
[1928] App. D. 190.— S. AF. 

876 V. .] — Deft, published of the 

directors of pltis., an incorporated 
building society, In a newsiiapcr, a 
notice statiufir. amongst other matters, 
that ** certain persons i*< 3 presentlng 
thtimselves to be dimeters of the society 
had been self-appointed by the nn^bt 
despicable, fouh & fraudulent nieaub, 

& m ooQsequence, all bubiness traus- 
aoted by them ... is w'holly & 
entirely contrary to mles & regulations 
& law ” : — Held : the paragraph was 
capable of the nicaulug attributed to 
it, namely, that the business of the 
society was being illegally transjictcd, 

& as such It was defamatory of pltfs. — I 
Owen Sound Bltldino & Savings i 
Society v. Mbir (1893), 24 O. R. 109.— 
CAN. I 


964 iii. .1 - In an ae.hnn for 

Jlb' l or ■■landc.r ( In' Ktalioacnt of claim 
most ricf. out tlni exact words «;om- 
plaliMMJ of.-- S hannon v. KiN(i:, fl!):n] 
2 VV. VV. ll. »i:{. CAN. 

PART IV. i,ECT. 6, SUB-SECT. 2. - A. 

979 il. .] — Evans t», Maktyn, 

2 I ). L, K. 698 ; 37 U. C. U. 231. 

- CAN. 

PART IV. SECT. 7, SUB-SECT. 1.— B. 

1011 V. - - .1 AV jjcrc the line can 
1»<; cJr-arly drawn lalwcen what ure 
HlaU'iiuaits of fact . vprcHHlon.H of 
opini(Ui, a judge* may imIi* uh u nnUfer 
oi rouHtnictloa that I ho wtirdw coin- 
phduod of arc iin'npabh .if bi*lng any- 
thing but- bfaUrnculx (d‘ faot. Sr, 
l.KiioKJi V. I'.urNNAN (1927), 28 

S. R. N. S. W. 2;j. A US. 

101 1 vl. - * . lo a. ! nit for 

darnagcrt for jiiicl buKcd upon an 
articlo imhliblicil in defts.’ newspaper, 
I)j(r. alleged the article iruimted to 
him Uu* belmuiK crinui of being a 
ffterober of a feiTorlHt organisation to 
murder a certain elaHS of persoriH. 
Defth. |)lf odod privilege A: faireorninent 
in 0 inaLter of public IntcrcHt ; Held : 
II i.M for the et. in siieb a e.ase In the 
Joj-t idacf! to nde wbeflicr or not os a 
jnal1(.‘r of biw t he art loir* Is capable of 
the eonstrueflon snggehled by pltf., & 
next to decide, whelJicr it is mo as o 
<jtn*HtioTi of fact, i.e. wbolbcr on 
ordinaiy man likely to read the ailicle 
would understand it In the ecuso 
Hlie,g»rd by pltf. — SUBHAB Chandra 
Bdbb V. Knight & Boss (1928), 
1. L. li. 55 Calc. 1121.— IHD. 


PART IV. SECT. 4. SUB-SECT. 2, 

883 i. (JnhsH Hfneinl eiremnsUmrvi^ 
prom/.] — Api»lt. &: nsp. wert; in'lgb- 
tiouring 8hopk<H'!pei*H. 'I’ben' was trade 
rivalry belANcen tbf' parlies, wlikh 
InUmvsted the whole lowiisbip. Hot fi 
appit. A: iTsp. were known to ovesry oiif'. 
Warfare \vy.s coiiduete<l liy pleeards. 
Jicsp. placed In liis window a jdiuyiid 
*‘ Due man, one trade, oik; wil\*.” 
Appit., who was a married man living 
opart from his wife. A: had a house- 
keep(;r who was 8eparate<l from her 
huboand, claimed that the wonis 
irnputerl iinTU'oper ivlat fonshipH be- 
tween him & Ids hoUHckt'Ciier, Ar eJaiined 
damages for libel : //</d .• t he woiiIh 

were capalile of her hit- tin; defam!d <iry 
ineuuing coin plained of, A: it was a 
reasonable iufereiioe that they ref< rred 
to the relnfloii.s between appit. A: his 
ijoiisekeepcr. — <' l.\rk t. VAitu, 11930] 
X. Z. L. K. 430.— N.Z. 

PART IV. SECT. 5/ SUB-SECT. 2.— A. 

•©. HVa’da not ordinary Enyliffh 
\iH>rds .\ — Wlicrc tho words ironipluined 
ol arc Dot ordinary English wor<lH, A" 
pltf. adduces no evidence to show Unit 
they were rmderKt<*od in the Konsc 
alleged In the Innuendo, he failM to 
eHtablLsh a cause of action. — M lieu v. 
KLor/. {8ask.>, M928J I 1). L. II. 91 ; 
[1927] 3 W. \V. U. 710; rrrHd.. [1928J 
t iJ. L. 11. t ; : 192.81 2 W.W. !l. .84 ; 22 

L. It. 38J.— CAN. 

PART IV. SECT. 6, SUB- SECT. 1. 

064 li. .J- r. 

SUGAILMAN (1897), 17 V. It. 419.— CAN. 
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1019. Add. Annotaiiona : — As to (1) Consd. Broome 
V, Ap;ar (1928), 138 L. T. 698 ; Lockhart v. 
Harrison (1928), 139 L. T. 521. 

1032. Add. Annotation : — Consd. Broome v. Acar 
(1928), 138 L. T. 698. 

1045a. — .] — Pltf., a chauffeur, brought an, 

action for slander against his former mistress,* 
complaining that she had falsely alleged that 
he gave “ joy rides ” in hcjr motor car. 
Deft, pleaded justification. The jury found 
that deft, had uttered the words complained 
of, but that they were not defamatory of 
pltf. ; — Held : the question of libel or no 
libel was peculiarly a question for the jury, 
& it was only in the most extreme cases that 
the judge should allow his view to overrule 
that of the constitutional tribunal. — B hoomr 


V. Agar (1928), 138 L. T. 698 ; U T. L. R. 
339 C. A. 

Jnnotatiem : — Folld. Lockhart v, Harrison (1028), 139 L. T. 

621. 

1045b. .] — In a libel action, where the words 

complained of are not of necessity defama- 
tory, &. the question of libel or no libel has 
been properly left to the jury, the verdict 
arrived at by them that the words were not 
defamatory must stand. 

It is not true to say that a jury’s verdict 
in these circumstances can never be assailed. 
A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libellous, would certainly be 
set aside (Lord Bucicmaster). — Lockhart 
V. Harrison (1928), 139 L. T. 521 ; 44 
T. L. R. 794, H. L. 


Part V. — Publication. 


1069. A dd. A nnolaiiom : — Consd. W att v. Longsdon 
(1929), 98 L. J. K. B. 711. N.F. Osborn v. 
Boulter (Thomas) & Hon, [1930] 2 K. B. 226. 

1084. Add, Annotailon : — N.F. More v. Weaver, 
[1928] 2 K. B. 520. 

1084a. .] — (1) If a business com- 

munication is privileged, as being made on a 
privileged occasion, the privilege covers all 
incidents of the transmission & treatment 
of that communication wh ch are in accord- 
ance with the reasonable <te usual coiii'se of 
business ; & it is in accordance v/ith the 

reasonable & usual course of business for a 
business man to dictate his businciss letters 
to a typist, even although these letters 
contfiin statements defamatory of a third 
poi’son. 

(2) Scmhle {per ScHD'rroN <fe Sles.ser, 
L.JJ.) : Where a docuuienfc containing 
defamatory statements i.s published by being 
read out to a third person, or where the 
publication of the defajuatory statement is 


to a clerk to whom it is dictated, the com- 
munication in either case amounts to slander 
& not to hbel. 

Semble {per Greer, L.J.) : Such com- 
munication amounts to libel. — Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 
226 ; 99 L. J. K. B. 556 ; 143 L. T. 460, 

0. A. 

1085. Add, Annotation : — Refd. Gottliffe v. 

Kdelston, [1930] 2 K. B. 878. 

1086. Add, A nnotation : — Refd. Gottliffe v. 

Edelstou, [1930] 2 K. B. 378. 

1087. Add. Annotations :—A8 to {!) Refd. Smith v. 
Schilling, [1928] 1 K. B. 429. Generally, 
Refd. Mai tin r. Benson, [1927] 1 K. B. 771. 

1104, Add, Annolaiion : — to (2) Refd. The 
Edison (1931), 17 T. I.. R. 635. 

1168. Add. Annolaiion : — Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1177, Add, Annotation : — Refd. The Fagernes, 
[1926] V. 185. 


PART V. SECT. 1. SUB-SECT, 1.— 
A. (0) i. 

1084 V. .]— OUEENAN 

V. MlNNEAl’OEIB TltUESniNO AlAeMlNE 
(^). & CifFUSTiAXSEN (Alta.), 119291 4 
D. L. K. ; ;i W. W. K. 216.~CAN. 

1084 vi. .1 — Hall r. 

(JiauEH (B. C.). 119291 4 U. L. H. 120 ; 
3 \V. W. J{. 80. -CAN. 

PART V. SECT. 1, SUB-SECT. 3.— A. 

1106 m. .1- Harkins i\ Donev 

(1888), 17 O. XL 22. CAN. 

PART V. SECT, 1, SUB-SECT. 3.- 
C. (a) ii. 

1134 iv. .1 I^rimd 

fncU: the poi-sou who Is the “ dedurt'd 
printer ” of n newspaper is ri'spousihle 
for eA^irythini? that is print t'd in it. 
He can, however, escape liahlllty by 
RhowlnK that ho was absent bond 
fide, that is, not with the piu’pose of 
evadiiifir r(?si>on8ibillty, wlien a par- 
ticular article eouiplalned of wa-s 
prill tAHl. But 11 ho does so, h<> is bound 
to irivo evidence as to wlio the aetiiol 
printer of the paper in his absence was. 
— Hab SwAitur r. Siuaj 

(1928). I. L. li, 50 All. 80G,- IND. 

PART V. SECT, 1. SUB-SECT. 4. —A. 

sg. Efftxi of courw of trial .] — Where 
a deft. iM Iters upon his defeneo at tlie 
trial, although pltf., by rt^ason of the 


failmo to prove soino essoutiul issne, 
lias not yt?l. made out a priuid facie 
caM‘, A: deft, iiuikes out. that issue, it 
enun\s to the bermfit of pJtf. & suiiports 
action. On un appeal by defls. 
from a jmlt?iueiit airainst them for libid, 
defiK. eonteiidinjr that publication iiad 
not bet'll proved nor, as held by the 
trial .balm', udmitliHl in the pleadinus : 
Held : all parties were bound by the 
(H)urse of the trial A: there was no ^ood i 
Kruund for lUsturliiniJ: tho verdict.- 
I'ATi’iiiNu r. How.mith, 11930] 3 

W. W. B. 129; 4 i). L. IL 489 ; 13 
B. O. JL 108 : o/A/., 1 1 930 J 2 1). J.. IL 
7 70; 1 VV. W. JL 535.— CAN. 

sh. Adini.'i.<ii)n — jyiiat amounts to.] 
—Ill an netiou for slander or libel an I 
alt^TUative ]dea of jiLstiiicatlon whiidi j 
also diudes that the words complained ! 
of or any words were, spoken of pltf. 
by tleft. is not. an admission of tbi* 
pnbllcatioii of the slander ; A; the trial 
judpe limy pi'nnit the plea to be wilh- 
ilrawn at the trial. — Naciy r. Webb, 
(19301 1 W. W. JL 357 ; 2 I). L. R. 
234 ; 24 8. L. JL 2C9.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— I 
B. (b). 

sj. Notice under Libel d' Slander Acit 

8, 8.J — !8kntixel-Review'C'o. r. Kobin- 
80S. 11U271 4 D. U. 232 : «1 O. L. R. 
62 ; nvsd., [1928] 3 D. L. li. 97 ; [1928] 

S. C. R. 852.— CAN. 

4 


PART V. SECT. 2, SUB-SECT. 1.- A. 

sk. Words oeerheard by third parly.] 
— Then; is publicat ion of a slander if 
the defamatory w'ords are overheard 
l)y a tlrini iierson reiarardless of whether 
tile utterer knew of Ids presence or not. 
- (iii.v.NDY r. McNicol, 1X9311 1 

W. W. JL 814 ; 3 D. L. R. 204.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.~ 
A. (d). 

8l. Inquiry umler Combines Jnvesliya- 
tiem Act.] — A Coiur. appointed by the 
Crown under the authority of Com- 
bine.s Investigation Aet, 1927, & of 
Inuuiries Act, 1927, to conduct an 
inquiry A: investigrate the businesses of 
ceitain organisations, is entitled to the 
same protection as if he was a judge 
of a ct., the occasion being absoluUdj’’ 
privileged.— O 'Connor v. Waldron. 
[1930] 4 I). L. IL 22 ; 65 O. L. R. 407 ; 
ttjCTd.. [1931] 4 D. I.. XL 117.- CAN. 

PART V. SECT. 4, SUB-SECT. 1. 

q i. .] — Irish People’s 

Assurance Society v. Dublin City 
Assurance Co., Ltd., [19281 I. R. 
204; on appeal, [1929] 1. JL 25.— IR. 

q ii. Days of publication.) — In 

an action for libel based on tho circu- 
lation of a certain petition to the 
Minister of Justice in the months of 
Nov. & Dec. prior to the bringing of 
the action, one of defts. moved to 



VoL XXXU— Libel and Slander. Caaes 1201 a— 13478 . 


1201a. As to source of information — Libel by 

trade protection society.] — Defts., an assocn. 
of traders formed for the purpose {inter alia) 
of supplying information to its members, 
issued a report in which appeared an inquiry 
as to the address of pltf. 1^1 If. sued defts. in 
respect of this publication, alleging that by 
it defte. meant & were understood to mean 
that he liad moved from the address w’here 
he had resided Tor eight years, whore ho 
still resided without leaving any indication 
of his movements, with the object of avoiding 
payment of his debts. Defts. denied tlH> 
innuendo pleaded that the words wc.*io 
published on a privileged occasiem & without 
malice. Defts. by their paiticulars stated 


that a member of their assocn. made an 
inquiry with regard to pltf., & the secretixry, 
in pursuance of his duty to further tlio 
objet ts of the assocn., instructed their inquii\v 
otllcer to inquire for pltf., that tJie iiiquiry 
officer was informed that pltf. had left, vV 
thereupon defts. in the honest belief that 
this was true published the information for 
the benefit of the members. On an applica- 
tion by jiltf. for further better particulars ; 
— Held : defts. were bound to give further 
particijlai*s to enal)lo plt f. to tost the question 
wiietlier the inquiry was made by a member 
of deft, assocn. — Elkinqton v. London 
Assocn. for PjioriicrriON of Tradk (llMl), 
27 T. L. K. 221), C. A. 


Part VI. — Defences. 


1245. Add. Anyiotation : — Refd. Godman v. Times 
Publishing Co., [1920] 2 K. B. 272. 

1302a. Imputation as to disclosure of confidential 
information — By solicitor — Proof of dis- 
closure of comtnunications made by clients 
to solicitor.] — M oork v. Terrelt. (1832)» 4 
B. ifc Ad. 870 ; 1 Nev. & M. K. B. 559 ; 1 10 
E. R. 683. 

Annotation : — Reid. Taylor v. Bhicklow (I8:iG), 3 Bing. N. C. 

235. 

1310. Add. Annotation :■ — Refd. Godman v. Times I 
Publishing Co., [1920] 2 K. B. 273. i 

1313. Add. Annotation - Consd. Godman v. '^IHmes | 
Publishing Co., [1920] 2 K. B. 273. I 

1317. Add. Annotation : — Apld. Godman v. 'Pimes I 
J’ublishing Co., [1920] 2 K. B. 273. | 

1318a. As to witnesses to be called.] t ;At:.v>;N v. i 
Burns (1891), 10 T. L. IL 400. 

1329. Add. Annotations : — A,s* to (1 ) Refd. Move 
Weaver, [1928] 2 K. B. 520. As to (2) Reid. 
Hearts of Oak Assurance Co. v. A.-G. (1931), 
47 T. L. R. 570. 

1339. Add. Annotaiions : — As to (3) Refd. ('<dlins a. 
Whitew\ay, [1927] 2 K. B. 378. (iencrathi, 
Refd. Hearts of Oak Assurance (k». r. A.-C. 
(1931), 47 T. L. R. 579. 


1341. Add. Annolathms Asia {\) Apld. Vt*al v. 
Heard (1930), 10 T. L. 11. 148. Refd, 

Bottomley v. West- Mcrlvy Assessment ('om- 
niittee, etc., <‘tc. (I!)3!), 17 T. L. R. 108. 

1346. Add. An nnlal ion : Consd. Hearts of Oak 
Assurance (V). v. A. (l. (1931), 17 T. L. It. 
579. 

1347. Add. A nnotations : Refd. Collins TVJdtt*- 
way, [1927) 2 K. li. 378; Hearts of Oak 
As.surance Co. v. A, (>. (1931), 17 T. L. R. 
579. 

1347a. Court of relerees Under Unemployment 
Insurance Act, 1920 (c, 30). j -A <t. of 
i’(;h‘recs, constitut'd uiidiM Hu: al>ov(^ A(^t 
A the regulatiojis t lieivundrv f(»r tlie pui'i>os(< 
of deciding claims madi.‘ iip«iU Hu? uncrnploy- 
ment insurance funds, is a ct,. discluu'gir>g 
ad uiiiii strati ve tliitit's only . A' emumuuk aliens 
ma«ie to Huit cl,, are lud, ah.soluUly ju i vik*g(?d, 
as vvt>u]d bo Hie ca,se if tlj'.y W(ire madi? to a, 
judicial body in the discli;u‘ge of its duties. - • 
(JoLl.INH V. WhllTKWAV llllONltV) *V, (7>., 

( 1927J 2 K. B. 37S ; L. .) . Jv. B. 790 ; 137 
h. T. 297 ; 43 T. L. li. 532. 

JtiHnfafiou: Consd. ll<‘nrbi ol (lak Assuuuu'' < r. A.u;. 
j (IIKU ), 47 'r. L. ii. :)71i. 


strike out the Btutciueiit of claim 
l>eoanH() of pltf.'s failure to funiish an 
rc<iuired by an order for partieulai'w 
the particular duys in those mouths 
on whieli tho T)uhlication was alleged 
to have taken place : — If rid : tiie 
order was In this n/siicct t(to w ide tV 
the motion was dismissed without 
costs.— Pr.CK V. La Vaij.cy (Alta.;, 
flU2Ul 2 D. L. it. :il0] i \V. W. K. 
873.— CAN. 

sm. Puhlicaiion io njxcijhd p/rsmi 
must he rdcwIr/L] ' -In an action for lilad 
tlie slattjmout of claim alleged j)ub]iea> 
lion but did not slal,o tbcj person to 
\vhom publication wa.s made. No 
particulars were asked for, is: at i ho 
trial pltf., without objection, gave 
evidonoo of publication to tloft.'s 
sU*jiograi)her. At tlie end of t)ic trial 
the judge said he would hear applica- 
tions to amend, but counsel for d«'ft. 
then said he did not Avish Ut amend N: 
relied on his preliinimir>' objection 
that, since imnlication to a third 
person was not pleaded, the stutemeut 
of claim di-sciosed no cause of action. 
The judge agi-eed with this contention 
& dismissed the action. IMl f. appealed : 
— Held : the apfieal should l>e allowtid 
& judgment go for pltf. for the amount 
of damage.^ the trial judge would liavo 
allowed hod ho given judgment for 
pltf. — H all v. (4eioer, 11030] 2 

W. W. R. 790 ; 3 D. L. R. C44 ; 42 


I r,. B.. ; rrrs'j., 1 10201 ? D. I.. IL ; 

: 4 20; 3 W. \V. IL SO; 41 I'.. it. j 
I 4MI. CAN. i 

i PART VI. SECT. 1. SUB-SECT. 2. A. ; 

i sh. IV'hrrr Hhri divisihU'-.^ i 

I I.AOUAN 'I'lro'SI.-'^iN JK </. A f'f)., ! 

! i 1028) (Ct. of ) 0.42. SCOT, j 

! PART VI. SECT. 1, SUB-SECT. 3.- A. I 
I 1274 ii. ' .) I Oder j> ph'u «)f } 

) jii.stiiieat.ion tl»e orm. lies on deft. Io i 
j i>rove tliat ^-uch defamaLiry staUunejit j 
tf» ^^ hj^•h the plea is pleiided, is t.rue 1 
I rc»r the public bcnelU by rea.son of tlie ; 

I fiw.'ts .set out in tho plea whkdi facts ' 

1 deft, is also bound to prove, lV upon «; 
failui'C to pro\e any <»ne of the.se J 
matters the pica fails.- -Mt icji r. ( 

SLKtMAN (1028), 20 S. It N. s. VV. I 
125 ; 40 N. .S. W. W. N. 52.^ AUS. 

PART VI SECT. 1, SUB-SECT. 3. 

B. (b). • 

1282 i. fJrncrfd rah: - H tutu: slrirttuss J 
of proof rrqnircd <is on indicintrrd.V | 
May.s r, Di;uKR:.r>H CSask.;, il020J 4 j 
D. r.. J{. 771.— CAN. 

sj. \i W'-pn/ter article impuf ina dis- i 
honcsiif'^ Admissioa by phn dijf of ; 
nKxnal i/tiaamduef.]— M amnw r. 8*. | 
BKN’VK'rr, I/m. (1928). 20 s. it ! 

N. .S. \V. 280 : 40 N. 8. W. W. N. 113. I 
—AUS. 


PART VI. SECT. 1. SUB-SECT. 3. C. 

sk, Ij nrtXiHonaUh’ rrrdhi Set nshlr.\ 
Where Mie Jury biund tliat the 
\vt»rd)i e<M.npJnlne<i of, if defamatory, 
were tnif', & on U)i|ieal It, woh mlmltted 
tlu»t horiK' of tho 'dle.giit.loiiH wi:r(J 
uulvuo: — //4ld: Die venjiet was .siieh 
fin one " as no jury could beve found us 
lefiBonalilo men,” hIu-.u 1 lie set asiile, 
anew trial had.- ib i k v. S.mitii’.s 
NkvvspaJ'KRs, j/rp. (L)27), 27 H. It 
N. S. W. 313 ; 44 N. 8. vV. W. N. 37. 
It (t- AUS. 

PART VI. SECT. 1, SUB-SECT. 4. - A. 

k i. .1 If deft. (loe.M not in ids 

plea of juHl iilcatioii slate fiie t?pe<;lllo 
kicts or instane,e.'< on wliieli lie relies, 
he ni'i.-f do ho in his p»irtieulai*H. — 
liAiCN’K.s V. SVKKS (MdU.), (1920] 3 

VV. VV. K. 47(5. -CAN. 

k ii. .1 I’. SviCMs 

(Man.). 11927 ] I D. L. it. 2 H 2 . CAN. 

m i. ■ .] liossv r. N,\'iio\,\L 
J'm.SH, I/iJn, il93i»j t \V. VV. B. *138; 
2 D. ]>. B. 1003. CAN. 

PART VI. SECT. 2, SUB-SECT. 2. - 
A. (be 

i]Pi j, IJjuUr Munhdmil Act, 

ft. S. 0., 1914 (c. 192 ).] -Nixon 
O'C yLLAfifiA.S’ (1927). 00 O. L. li. 70. - - 

CAN. 



0mm 1874-^1060. Engush and Emfibe: Digest StTFPLBiiBNT. 


1874* Add, Annoicdion : — Consd. Hearts of Oak 
Assurance Co. v, A.-O. (1931), 47 T. L. B. 
679. 

1896* Add, Annotation : — Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1050. 

1407. Add, Annotation: — ^Refd. More v. Weaver, 
[1928] 2 K. B. 620. 

1429. Add, Citation 134 L. T. 286. 

1446a. — — To constitute a communication 
made on a privileged occasion there must be 
a legal, moral, or social duty to make the 
communication, as well as an interest in the 
recipient to receive it, 8i the question, which 
is for the judge & not the jury, whether such 
a duty exists depends on the circumstances, 
the nature of the information, & the relation 
of the recipient & the informant. 

One B., the foreign manager of a co. which 
carried on business abroad, but was in 
voluntary liquidation, wrote to deft., who 
was a direct/or & was also tlie liquidator of 
the co. in England, a letter containing gross 
charges of immorality, drunkenness, & dis- 
honesty on the part of pltf., who was the 
managing director of the co. abroad. Deft. 
wrote in answer that he had long suspected 
the pltf. of immorality, & asked B. whether 
he could obtain a sworn statement of the 
matters disclosed in his letter from the 
’ persons mentioned therein as his informants, 
adding that it might “ even be necessary to 
bribe ” them, & that h(3 understood that one 
of them was “ a woman of the lowest type on 
eartli — a prostitute all her jfe ” ; that pltf.^s 
wife was an old friend of his, that he would 
be unfair t-o an old friend if he did not place 
the facts before her, but that without a 
sworn 8tat/(3ment he would not speak. With- 
out obtaining any corroboration of the 
allegations in B.’s letter, A. without com- 
municating with pltf., deft, showed B.’s 
letter first U> S., the chairman of the board 
of directors & the largest shareholder in the 
CO., A tlien to pltf.'s wife. The allegations 
in B.'s letter wore unfounded, but deft, 
believed them Ui be true: — Held: (1) the 
publications to S. &; B. were made upon 
privileged occasions, but the publication to 
the pltf.’s wilo w'as not upon a privileged 
occasion ; (2) in the circiinistances relating 
to the publications to S. & to B. & to pltf.’s 
wife there was evidence of malice which ought 
to be left to a jury. — Watt v, Longsdon. 
[19.30 j 1 K. B. 130 ; 98 L. J. K. B. 711 ; 142 


L. T. 4; 46 T. L. R. 619; 73 Sol. Jo. 644, 
O. A. 

1455. Add, Annotation : — As to (2) Consd. Watt v, 
Longsdon (1929), 98 L. J. K. B. 711. 

1457a. .] — ^Watt v, Longsdon, No. 

1446a, aTite, 

1460. Add, Annotation : — As to (3) Consd. Minter 
V. Priest, [1930] A. 0. 668. 

1466a. .] — Watt t?. Longsdon, No. 

1446a, ante, 

1466b. ,] — In an action for defamation 

it is for the judge & not for the jury to decide 
whether an occasion is privileged or not, & 
the question of express malice, which destrovs 
the privilege, if it is qualified privilege, ought 
to be put to the jury only after the judge has 
ruled that the occasion is privileged. — 
Minter v. Priest, [1930J A. 0. 558 ; 99 
L. J. K, B. 391 ; 143 L. T. 67 ; 46 T. L. R. 
301 ; 74 Sol. Jo. 200, H. L. 

Amiotaiion "RM, Harris v. Ilarrls (1930), 47 T. L. 11. 1.5. 

1470. Add. AnnoUiiion : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

1485. Add, Annotation : — Consd. Osborn 

Boulter (Thomas) & Son, [1930] 2 K. B. 220. 

-4486. Add, Annotation Apld. Osborn v. Boulter 
(Thomas) & Son. [1930] 2 K. B. 226. 

1487. Add, AnnoUiiion Consd. Osborn v, Boulto 
(Thomas) & Son, [1930] 2 K. B. 226. 

1489. Add, Annoiaiione : — Ae to (4) Apld. Watt r. 
Longsdon (1929), 98 L. J. K. B. 711. Consd. 
Osborn V, Boulter (Thomas) & Son, [1930] 
2 K. B. 220. 

1500. Add, Annotation : — Consd. Wattv. Longsdon 
(1929), 98 L. J. K, B. 711. 

1620. Add, Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1621. Add. Avnolations : — Consd. Watt v, Longs- 
don (1929), 98 L. J. K. B. 711. Refd. Hardie 
A ].a,ne r. Chilton (1927), 96 L. J. K. B. 1040 ; 
Tolley t’. Fry J. S. & Sons, Ltd. (1929), 40 
T. L. B. 108. 

1826. Add. Annoiaiion : — Refd. Collins v. W'hite- 
way, [1927] 2 K. B. 378. 

1539. Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1545. Add, Annotations : — Consd. Minter v. Priest, 
[1929] 1 K. B. 655 ; Watt v. Longsdon (1929), 
98 L. J. K. B. 711, 

1550. Add, Annotation : — As to (1) Apld. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


PART VI. SECT. 2, SUB-SECT. 2.— 
A. (0) ii. 

1358 V. .] — Niiiso Nauayan 

SiNon V. H. (192C), 1. L. II. (i I’aU 221. 

' — IND. 

1358 vi. .1 — Anwauuuuin 

V. Fatiiim Bai AiuniN (1U26), J. L. R. 
50 Mad. 607.— IND. 

1358 vil. .J — M. Bankrjuu v. 

Anukvl Okandka Mrnu (1027), 

1. L. R. 55 Calc. 85.— IND. 

PART VI. SECT. 2, SUB-SECT. 2.— 
A. ( 0 ) Iv. 

d I. ; where orimiual 

proceodlngrs ai'e taken for defamatory 
statoiiients allcwd to ho made by 
parties to Jndiolal proeet?dliii^ In 
affidavits filed by them, the accused 
cannot claim the protection of the 
English rule of absolute privilege, & 
if the etatementa are In foot dciaina* 
t-ory, the accused can protect hiiuaeU 
duly under one of the exoeptionB to 
Indian Penal Code, a. AW . — Mull 


CiiAxii V. Buga 8ixgh (1930), 1. L. R. 
8 Ran. 359.— IND, 

PART VI. SECT. a. SUB-SECT. 2.— 
B. (8). 

1414 ii. .) — Woi*ds spoken by a 

member of Parliament in Parliament 
are iibnohitely privUeged ; the ct. has 
no jurisdiction to entertain an action 
in respect of them, & will, upon 
motion, sot aside the writ of stunxuons 
statement of claim in such an action. 
—PrixON r. Balfoub (1887), 20 

L, K. Ir. OOO.—IR. 

PART VI. SECT. 3, SUB-SECT. 1. 
1437 i. Octieral ntfc.J — SATfRO v. 
Lkadbb Pubushing Co., {1926] 3 
D. L, R, 68 ; fl926] 2 W. W. R. 268 ; 
20 Sask. L, R. 449.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

A., (a). 

1600 vlU. .1 — The underlying 

prhiclplo on w^hich is founded pro- 


tection for a comniuiilcatiou otherwise 
octionable os defamatory, is “ the 
I’ommon ccuTenlcnco welfaix^ 

society,” The commimiciation is only 
pi*oteetcd when it is fairly warranted 
by some nmsonable occasion or 
exigency, &, when made in discharge 
of some public or private duty such as 
would bo recognised by people of 
ordinary intcUigenoe & moral principles, 
or is fairly made in the legitimatu 
defence of a person’s owt»> interests. 
It is not sufficient that the person 
making the Htutement believes, honestly 
& not without some ground, that the 
duty or Intert'St exists. There must, 
in fact, bo such a duty or interest 
as, under all the cii*cumstances, 
W’arrants the communication. — Hallh 
r. Mitchell. [1928] 2 D. L. R. 97 ; 
[19281 8. C. R. 125.— CAN, 

PART VL SECT. 3, SUB-SECT. 3.- 
A. (o) V. 

1680 vl. .] — ^KucnuiANS r. 

I USMAB, {19291 App. D. 121.— S. AP. 


6 



VoL ZZXn.— Libel and Sbader. Ones 1679—1786. 


1579» A,dd, AiMioUtiMns : — Consd* Mintci v. Priest, 
fl930] A. C. 658. Retd. Mare r. Weaver, 
[1928] 2 K. B. 620. 

1579a. .] — Communications passing 

between a solr. & his client, on the subject 
upon which the client has retained the solr,, 
&> wMcli are relevant to that matter, are 
absolutely _privilege<i. — More v, Wkaveu, 
[1928] 2 K. B. 620 ; 140 L. T. 15 ; 44 T. L. R. 
710 ; 72 So. Jo. 656, C. A. 

JnnUation : — Consd. Mlnter v. Priest. [1929] 1 K *13. C65. 

1592. Add. Annotations ; — As to {\) Refd. Hearts of 
Oak Assurance Co. v. A.-O. (1931), 47 
T. L. R. 579. Generally^ Held. Collins v. 
Whiteway, [1927] 2 K. B. 378. 

1594a. Regarding solicitor employed by 

body.^ — ^Lawkbncb v. Haul (1928), 72 Sol. 

1596a. Communication to clerk to Justices— Objec- 
tion to grant of moneylender’s licence.] — 

A letter written to a justices’ clerk in 
response to a public notice of an application 
to the justices for a certificate for a money- 
lender’s licence is not absolutely privileged 
in a libel action by ihfe moneylender against 
the writer of the letter, but the occasion on 
which such a letter is sent is a privileged 
occasion, & pltf., in order to succeed, must 
prove malice on the part of deft. — Veax v. 
Heard (1930), 46 T. L. R. 448. 

1597. Add. Annotation : — Refd. Hearhs of Oak 
Assurance Co. v. A.-(>. (1931), 47 T. L. K. 
679. 

1608. Add. Annotations: — As to (1) Refd. Tolley 
V. ¥ry J. S. & Sons (1929), 46 T. L. R. 108; 
Min ter v. Priest, [1030] A. O. 658. Gene>'aU.yt 


Coi^. Watt V. Longsdon (1929), 08 L. J. K. B. 

1615. Add. Annotation: — As to (1) Refd. Watt v. 
Longsdon (1920), 98 L. J. K. B. 711. 

1626. Add. Annotation : — Consd. Wattv. Longsdon 
(1929), 98 L. J. K. B. 711. 

1638a. .] — Tiioivlas Withers A; Sons, 

I 4 TD. V. Samuel Withers Sl Co., Ltd. (1926), 
44 R. P. C. 19. 

1642. Add. Annotation : — Refd. Watt v. Ix>ngsdon 
(1929). 98 L, J. K. B. 711. 

1661. Add. Annotation : — Refd. Hearts of Oak 
Assurance Co. r. A.-G. (1031), 47 T. L. R. 
579. 

1662. Add. Annotation : — Refd. Hearts of Oak 
A.ssurance Co. v. A.-G. (19.31), 47 T. Jj. R. 
579. 

1665. Add. Annofaiion : — Refd. Hearts of Oak 
Assurance Co. r. A.-d. (1931), 47 T. Ij. R. 
579. 

1666. Add. Annoiailon r As to (1) Consd. ITeai’ts 
of Oak Assurance Co. r.^ A.-G. (1031), 47 
T. J 4 . U. 579. 

1667. .Idd. A)moUdion : Generally Refd. TTeait-s 
of Oak Assurance (7j. v. A.-G. (1931), 47 
T. L. K. 579. 

1690. /Jdd. Annotation: Refd, Hearts of Oak 
Assumneo Co. v. A.-G. (1931), 47 T. Ij. R. 
679. 

1699. Add. Annotation : - As to (1) Refd. Mac- 
kenzie- Kennedy V. Air ('onneil, [1927] 2 
- K. Ik 517. 

1735. Add. Annotation : Refd. BrooniO v. Agar 
(1928), 138 L. T. (UKS. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. ( 0 ) vii. 

1680 ill. .] — A solr., in 

eorrespondlEU? with third parties, is in 
^no better position than his oUciit. He 
is not free to write evorythlng his 
client may suggest or state. He is 
bound to exclude from his letter any- 
thing defamatery that is not i-elevant 
to the occasion. — M’K kouu c. O’BkiEN 
Moran. 11927] I. R. 348.— IR. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. ( 0 ) ix. 

e i. By vicmber,]— A. 

inunimtioii made to a city council by 
a luembcr tbereof while the subject 
of the poHciiig of the city was being 
fUscussed at a mooting of the ooiincil 
field, in an action for slander, t-o have 
fsjcn made on a privileged occasion. — 
Edwards v. Ga'ctmann, [19281 3 
D. L. R. 187; [1928] 2 \V. \V. K. 713. 
-CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (o) xii. 

o i. — - — .1 — A public political meeting 
is not a privileged occasion. — Bureau 
r. CAin^BELL, [1028] 3 D. «L. R. 907 ; 
[1928] 2 W. W. R. /S35.— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (o) xiv. 

111. Statement aa to minUier*§ cond^Act 
— one chttrch office holder to another 
— Occation privueaed .] — Knapp v. 
McLeod, [1926] 2D, L. R. 1083 ; 68 
O. L. R. 605.— <JAN. 


td. Statement at public meeting — As 
to atlitiide of newspaper — Jielafi'ng to 
expenditure of puhlic funds .] — Robert- 
son MoBbide, [1931] 4 D. L. Tl. 
132.— CAN. 


PART VI. SECT. 8, SUB-SECT. 8.— B. 

1681 ▼!, .) — To clothe aa occa- 

sion with pdvHego on the ground of 


common iid-cm c, the common inUui'st 
must bo in tb«.. b'ubject*iiuitt<*r of 

the communication ootiiplalued of. 

SAPIUO V. LKADBU i'UHI.lHlItND C'O., 
[ 1920] 3 D. L. 11. 68 ; I J 920 ! 2 W. W. K. 
208 ; 20 Sask. L. H. 449.- CAN. 

im. Statements rejecting on ndsttionory 
appealing for funds— To rommUlec 
formed to aid aj}pexjU.] — n \Yimw v. 

FoRKElSTKK-i’ATON, [1927] S. C. 710. 

SCOT. 

PART VI. SECT. 3, SUB-SECT. 3. - C. 

1649 xii. .1 -Hkxn v. Smith 

(1912), n E. L. H. I ; 0 J). Ij. Ji. }8. 

CAN. 


PART VI. SECT. '3, SUB-SECT. 4.- 
B. (b). 

8X1. ind/lirly heard btfnre. n C(ojrt of 
Jv slice Lihii iih Slawier Act, Ji. S, O. 
191 4. }"-<>> wiK u. lloinxsDN, M928| 
:! D. L. U. 776 ; 02 O. J: R. 3.^*1. CAN. 


PART VI. SECT. 3, SUB-SECT. 4.— 

R, (e) il, 

1693 i, ' lieport of judy merit 
otoHV.] DUN'rAV IK Amhdciatkd S(V>T- 
Tisii Ni'HVrii'AiMWts, lyri)., [J[‘291 8. ('. 

f>r 11. SCOT. 

«r. ItepoH of erroneous tranduliori by 
inlirprelfr.\ eo., liaviiig pob- 

Iwlicil li Ht.at/i.*in<‘ut alleged to have 
been made by ri'isp., \vIk» wuh Oom- 
mlHHioner of Police In WcHtern Sainoii, 
tJuit tlie aiU iiiiJtcil urrcHt of a eortaln 
native nvjih t- inirttako, wuh HiK’oeBHfully 
Kiied tin; latter fur libel in tJio High 
Ct. of \V(‘Nteni Hamoa. Un appeal : — 
I/eld ; t)je rfMiort, being a report in 
kiigllsli imriiortlng to Hct ont what 
resi>. H.'Ud In FngJiHli, Wiin lIbclIouH 
notwitbstan.llng that it, may be a tnio 
repiTt of what the tnteriireter Hald In 
Suiiioan. — S a.moan (Ji-akpian Nkw 8* 
I'AiM’.K inu.NTrxD Co. V. MrttAnniY, 
IlibSOl N. Z. L. Ft. 59L. N.Z 


PART VI. SECT. 3. SUB-SECT. 4.— 
B. (0). 

so. Publication of exhibit — Privi- 
feoed. 1— BU'IXER V. HARIvATO<I.N' Ktau- 

PfjtENix, Ltd. (Sa«k.), [1929) 3 

\V. \V. il. 672 ; n93()j 1 H. h. H. 
lOOO ; 24 S. L. R. 2S3.— UAN. 

PART VI. SECT. 3, SUB-SECT. 4.— 
B. (d). 

sp. Under Libel & Slander Act.] — 
Hansen v. Nugoet PuBrJSJfERs, Ltd., 
[1927] 4 D. L. IL 791; G1 O. L. U. 
239.— CAN. 

M, .1 — Se.xtinei.- Review Co. v . 

Robinson, 11927] 4 D. L. li. 232 ; 61 
O. L. R. 62.— CAN. 


ART Vi. SECT. 8, SUB-SECT. 4.— 
B. (•) 1, 

1678 li. .] — Huoftiw v. BtJN 

•ITBLIBHINO Co, (1925), 35 B. C. R. 
22,— CAN. 


PART VI. SECT. 3, SUB-SECT. 4. D. 

1723 i. Whul w tl pyhlic tureiiny,] — 
'Hie rniM'-ting in fjnostfon heitdii, one at 
u'hleh a leetiin; or adrlroHM wasi given, 
to wiileli an udiniKhlon fee wan eharged, 
iV wlilch wart rmtiivly urnler the control 
of the lecturer S. at wbleli t hero was 
noliiing in the nature of a djiscuHMion : 
— UeJd : not to liave been a “ publlo 
naMdIng " within Mhel He. Hlaiirler Aot-. 
R. .M. H., 1922 (e. 56), «. 10.--HKPKBR- 
.>fAN V. “ Rkoina DAtbY Star,’* [1930] 
3 W. W. H. 656.— CAN. 


ART VI. SECT. 4, SUB-SECT. 2. 
1738 ii. — •^ .1 Tiic “ rolled HP 
•a to an action for llbfd Ih a plea of 
r twnment only, hi where there la no 
A of iuHtWr^tion, evidence l» wit 
miwflbio to prove the truth oi de- 
riatory allegatlona of fact, & the 
fence of fair comment ia no anawer 
such allegation^.— LEBcm e. Lkad^ 


7 



Cases 1789—1989. English and Empire Digest Supplement. 


1739* Add, Annotation : — Aa to {!) Apld. Burton v. 
Board, [1020] 1 K. B. 301. 

1847a. .] — Havari) v. Corbett (1809), 

15 T. L. R. 222, C. A. 

1840a. Right to give particulars — Although no plea 
of JustiOcation.] — Where deft, in an action for 
libel pleads that the words complained of are 
fair comment, made in good faith & without 
malice, on matters of public interest, he is 
entitled t^o give particulars of the facts upon 
which ho based his comments, although those 
facts are defamatory of pltf. & there is no 
plea of justification. — Burton v. Board, 
[1929] 1 K. B. 301 ; 98 L. J. K. B. 106 ; 140 
L. T. 289, C. A. 

1854a. Indemnity- -& plea of Justification- 
Separate trial of issue as to indemnity.] — In 


a libel action defts. pleaded justification, 
that pltf. had, in return for payment, under- 
taken in witing to indemnify them against 
any actions for libel. Pltf., in his reply, 
disputed his signature, & said that he was not 
bound by the alleged undertaking. Pltf. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues : — Held : when pltf. asked for an order 
that one issue should be disposed of before 
the trial of the other issues, the order should 
be made only when there were special cir- 
cumstances justifying it, & as there were 
none in tlie present case, the order must be 
refused. — Bottomusy v . Hurst & BrjiCKET'r, 
1/1T>. & Houston (1928), 44 T. L. R;451,0. A. 


Part VII. — Malice. 


1868. Add, Annolaliona Consd. Watt v I^ongsdon j 
(1929), 98 L. J. K. B. 711 ; Minter v, I 
Priest, [1930] A. C. 558. Refd. Cassidy 7 ;. 
Daily Mirror Newspapers, [1929] 2 K. B. 
381 ; Tolley v. Fry J. S. & Sons (1020), 4« i 
T. L. R. 108. ; 

1910a. Accusation of Incompetence — Whether j 

proof of competence In other transactions j 
admissible.] — Brink v, Ba^js t.oette (1849), 3 j 
Fxch. 092; 18 L. J. Ex. biS ; 164 E. R. ; 
1021 . ‘ 

1943a. - - - .] Min'jtor v. Priest, No. | 

110(il>, ante. I 

1948a. ' ' Where deft, establishes ai 


qualified privilege for a publication, & 
pltf. fails to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft, proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 
deft. In the exercise of this discretion the 
position of deft, who has to adduce evidence 
ii])on other issues in the action Should bo 
considered.— iMarbe v, George Edwards 
(Daly’s Theatre), Ltd., [1928] 1 K. B. 269 ; 
96 L. .T. K. H. 980; 138 L. T. 51; 43 

T. 1.. K. 809, C. A. 


Part VIII. — Damages and Costs. 


1988. Add. Annotatioyw : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1 ; Tolley v. Fry J. S. & Sous (1929), 
40 T. L. 11. 108. 


1989. Add. A'nvotatio7iS : — Held. Thomson v. 
McNulty (1927), 71 Sol. Jo. 744; Cassidy 
V. Daily MiiTor Newspapers, [1929] 2 K. B. 
331. 


28 ; [1026] 1 W. W. U. 673 ; 20 Sank. 
].. R. 337. —CAN. 

1738 lil. S.P. Baunfm r. Svkes 
(M an.), (1026) 3 W. W. U. 476.- CAN. 

1738 Iv. .] -Jn an aution for 

llbe], nniluv Uic “ roIlcO up plon. *’ OoR. 
liUH tbu rltcht, without plomliup: 
JusUlUwitlou. to ntUliioc ovldouro to 
establleh the trutli of alh^j^atiouH of 
fact upon wbicli oouuncut is iiasud, 
as distlUKulshoti from oornmout itself. — 
Bovs V . Stau J’tu. I'ru. ('o., IISJ27] 
3 D. L. K. 84 7 ; 60 O. L. R. .M)2. - CAN. 

PART VI. SECT. 4. SUB-SECT. 6, 

1844 ii. - - B08HV r . 

NA'iioNAt I’KKHiS. Lth., 110301 1 
1>. Ii, li. 813. • CAN. 

1848 i. “ HoUcd up pJm ’'—Pled of 
fair comvicnt fiot jvMiJicnlion,] — LKKnH. 
V. Leapek PubusHiNG Co., Ltd., No. 
1738 li, CAN. 

1848 ii. N. P. Barnes v. Sykrs 
(M an.). No. 1738 iii, mtju.— CAN. 

St. — — tVhopc tno defence of 
fair coininent is plo»aded the ooiuments 
uiUHt be warranted bv the faeta staled 
In the wfitlixpr complalnod of, in the 
sense that the facts must afford a 
reasonable foundation for the com- 
ments. ife it is not legitimate for 
defender, by the averment of now 


facts in his defences, to extend the 
lliults of inquiry. — W heati.et v. An- 
ur.KSON & MlLLflR, [1927] 8. O, 133. -- 
SCOT. 

PART VI. SECT. 6. 

sv. A'o libel — lunvetuioes eorrrrd.] — 
Daly r. Juirtii TmvNurouT & General 
WoKKKue’ Union, [1920] I. R. 118.— 

CAN. 

8W. Implied request to publisb .] — J. 
wiis employed as a reporter by the pro- 
prietors of “ The Mercury,” a daily 
newspaper, Avas also employed by 
the eojuiiiittec of a trotting club to 
take notes of a private inquiry held by 
the stewards into the running of i)ltf.’8 
horse. As a result of this inquiry, the 
stewards purported to disqualify a 
certain horse, its owner & rider for 
three months, but inasmuch as the 
owner wa.s not summoned to ansuer 
the charge made against him at the 
inquiry, the dlsqualldeation was void. 
On tho morning following the inquiry, 
the libel complained of was published 
in ” The Mercury,” the material 
portion of Avhich read : " Tho stewards 
decided the charge was sustained, M 
disqualified the horse, owner, iSc rider 
for throe months.” It was proA'ed 
that dofts. issued no instructions to J. 
not to report information he received 


at such inquiries, but all other press 
representatives wore excliultMi : — Held : 
tJicro was sufUcient evidence to justify 
the jury in concluding that the libel 
had been published at defts.’ implied 
request. — J’ataiouk v. Boon ; Boon r. 
Patmore, 22 Tas. L. B. 7r>.- AUS. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

1875 xii. .] — Dunnkt r. Nel- 

son, [1926] S. C. 764.— SCOT. 


PART VII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

f i. ^.1 — Declining to give an 

apology is not evidence of malice. — 
IlALijs 1*. ADtchkll (1927), ftil O. L. K. 
590.— CAN. ' 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

1957 ii. .1 ~Cole V. The 

Di-erative Plasterers Federation 
OK Australia (N. S. W. Branch) & 
Hudson (1927), 28 S, R. N. W. 62 ; 
45 N. S. W. \V. N. 33.— AUS. 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (a). 

a i. AfldiiionaZ slanders.] — 

MERCEI4EAU I*. HoCK, [1930] 1 W. W. R. 
821 ; 3 D. L. R. 159 ; 24 S. L. R. 483. 

—CAN. 



ToL XXXn.— Libel and Slander. Cases 199£— 2268. 


1992* Jidd* A-fifiotcUion ; — Refd. Hobbs v, Tinlin g , 
Hobbs V. Nottingham Journal, [1929] 2 
H. B. 1. 

2020. Add. Annotation: — As to (2) Consd. Hobbs v. 
Tiring, Hobbs v. Nottingham Journal, [1929] 

2 N* H. 1. 

2037. Add. Annotation : — Expld. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
H. H. 1. 

2041a. — In an action for libel pltf. 

set out in his statement of claim the alleged 
Ubel, & in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sufficient 
damages ; they made no payment into ct. in 
respect of the innuendo ; & they gave notice 
under R. S. C. Ord. 30, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to specific 
incidents not mentioned in the libel or in the 
particulars served under R. S. C. Ord. 30, 
r. 37, it being suggested that he was a man 
of bad reputation. This line of cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-ex atnination 
the jury intervened with an intimation that 
they desired to find for the defts., which they 
then did without any summing up. On 
appeal: — Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if the incidents were denied hr pltf. 
no further evidence could be called to rvhut 
Itf.’s denials, & that the jury should hav:^ , 
een told that while they were not bound ! 
to accept pltf. *8 denials, those denials, though 
unaccepted, afforded no evidence that tlu) 
incidents had taken place ; (2) the cross- 

examination was not admissible to mitigate 


damages, & the jury ought to have been 
directed to this effect. — H obbs v. TiNXiiNO, 
Hobbs v. Nottingham JoubnaIi, [1929] 2 
K. B. 1 ; 08 L, J. K. B. 421 ; 141 L. T. 121 ; 
45 T. L. R. 328 ; 73 Sol. Jo. 220, 0. A. 

2045. Add. Annotation : — As ft) (1) Apprvd. Hobbs 
V. Tinling, Hobbs v. Nottingham Journal, 
[1929] 2 K. B. 1. 

2174. Add. Annotation : — Refd. Smith v. Schilling, 
[1928J 1 K. B. 420. 

2180. Add. Annotation : — Refd, Martin v. Benson, 
[1927 J 1 K. B. 771. 

2184. Add. A nnotation Refd. Campbell v. Poliak, 

[1927] A. O. 732. 

2195. Add. Annotation .'" As to (1) Refd. Martin 
i;. Benson, [1927] 1 K. B. 771. 

2198a. Consideration of all circumstances.] — 

Where an action f6r defamation is tried by a 
judge with a jury, k- pltf. recovers nominal 
damages only, the jutlgc, in deciding whether 
lluTo is “ good cause ” for depriving pltf. of 
costs, should take into tjonsitleration all the 
circumstances of the case, both before 
after the issue of tie' writ. The smallness of 
tluj damages is only on*' element for considera- 
tion. The judge must exercise a discretion 
independent c>f any view oxpr('ssed by the 
jury on the question of costs. — MAiiTiN r. 
BKN80N, IU1271 1 K. U. 771 ; 91) B. J. K. B. 
405 ; 137 L. T. 183 ; Tl T. L. K. 217. 

2200. Add. Anjiotdlion : Refd. Martin v. Benson, 

1 1927] I K. B. 771. 

2202. Add. Annolafion : Refd. Martin v. Ihmscm, 
[1927] J K. B. 771. 

2203. Add. A nnotation : * Refd. Mart in v. Benson, 
[J927J 1 K. B. 771. 

2203a. — - Mautin v, Bionson, No. 

2198a, ante. 

2206. Add. Annotalions .'"ARetd. (AmpbeJl v. Pol- 
iak, [1927] A. C. 7,‘]2 ; Martin v, B«!nsoT), 
[1927] 1 K. H. 771. 

2207. Add. Annotation : ■ Consd. Martin v. Benson, 
[1927] 1 K. B. 771. 


Part IX.- -Injunction. 


2225. Add. Annotation : — Refd. Broome v. Agar | 
(1928), 138 L. T. 098. ! 

2263. Add. Annotation : — Refd. Tolley v. Fry J . H. | 
& Sons (1929), 46 T. L. R. 108. ; 


C. MUif/ation of Damafjrs. 

F<jr Seed.. 3, a-niCy' read “ Sect. 1, sub- 
sect. 3, ante.” 


PART VIII. SECT. 1, SUB-SECT. 2.— 
B. (a). 

■z. Conduct of both jtariics.] — Pltf. 
la opening his cast; tt) th»; jury, statcfi 
that he would be satialied with an 
undertaking by deft, to publish nn 
apology in their neweiiaper, ife furtJuT 
Htated that the defair»otory article 
complained of by him was false fnini 
beginning to end. Deft, by his counsel, 
thereupon offered to give such an 
undertaking as asked for by pltf. This 
offer pltf. refused to aa^ept. During 
the course of the trial, cross- 
examination was directed to show tin- 
truth of the article complalnr-d of, 
though the character of pltf. wa.s not 
attackeil in the article. Pltf. vas 


j awarded a verdh-t « dainatr«-K vvert: ) 
! aMW«-.s.s«'d at onr futlhing: - J/rtd : the I 
j Jury Jii.-iy take Int.o e. asirb-rat if»n tie* i 

cjnidiict 'of both purlleH, even up io | 
I llie luoinent when It returns its v<-idlet . [ 
• fiK.MAflCK V. S.Ml VM'rt N i;w.si*Ai'j,nH. j 
’ IjTI>. ( Ib27), 2S H. it. N. W. 1(11. -- ' 
j AUS. I 

part VIU. SECT. 1, SUB-SECT. 3.* C. ' 

I 2080 vl. .1- HoiiOMON V. j 

I lloBi.v«oN & Co., Lti*. (1927)^ 48 i 
! N. L. U. 12a. ~S. AF. i 

^ PART VIII. SECT. 1, SUB-SECT. 4.— i 
i B. (b). ! 

I 2150 Iv. .] In libel U- Is xifji j 

1 necessary to prove speelul danifjgc, for 


the law prcHUincH that Hf)rt)e damage 
will Mow in the ordinary course of 
things from the mere invasion of pItf.’H 
rights, & the falsity of the imputation 
Is presumed in fn-vour at pltf.- ■ 
V. Mitcjikm. (1927), O!) O, L. Jt. 
r/.fO. CAN. 

PART VIII. SECT. 2. SUB-SECT. 1. 

By. SentrUi/ fitr cohIh— A ction af/ainfft. 
m icHpnjnir.]"' C ahhoi.i, V. National 
J>riKSrt. Ltd. (Man.), |1927] 3 W. W. H. 
(iH3.— CAN. 

.1 — HAItTMA.V V. 

Ckhai.vian Pcdlisiuno Co. oi<' Canada, 
1 1927 1 3 J). L. K. 478; [1927] 2 

W. VV. H. 308 ; 3« Man. L. It. 581. 

CAN. 
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CiMt 2fl06ft-^MWla. ^NaiJESH Aum Eicmi Digest Sufflement. 


Part X. — Pleading, Practice and Evidence. 


2298a. .] — llAix v. Bryce (1890), 6 

T. L. H. 344, C. A. 

2300a. Separate actions for same libel.1 — 

Where two pltfs. bring two separate actions 
agaioBt same defts. in respect of the same 
alleged libel, the ct. has jurisdiction to order 


consolidation of the two actions. Whether 
an order for consolidation should be made in 
any particular case is in the discretion of the 
judge or the master. — Hobwood v. States- 
man Publishing Co. (1929), 98 L, J. K. B. 
460 ; 141 L. T. 64 ; 46 T. L. R. 237 ; 73 
Sol. Jo. 110, 0. A. 


Part XI. — Criminal Proceedings. 

2307. Add* Annotation : — Generally ^ Refd. Martin 

V. Benson, [1927] 1 K. B. 771. 2488. Add* Annotation : — Refd. R. v* Brixton 

2441. Add* Annotation Refd. Broome v* Agar Prison, Exp, Shure, [1926] 1 K. B. 127. 
(1028), 138 L. T. 698. 


Part XII. — Slander of Title. 


2528a. .] — Crush v* Crush (1606), Yelv. 80 ; 

80 E. n* 66. 

2586a.' Title need not be shown.] — ^Tarvin v. May- 
nard (1696), Cro. Eliz. 410 ; >8 B. R. 661. 

2555a. .1 — Nurse v* Pounpord (1029), 

Het. 101 ; 124 E. R. 421. 

2560a. .] — In slander of title for alleging that 

another had a lease for one thousand years 
of pltf.’s land, it is no defence that such a 
lease was actually made, because deft, took 
upon liimself the knowledge of the law. — 
Mildmay’s Case (1684), 1 Co. Rep. 175 a ; 
Jenk. 247 ; 76 E. R. 379 ; sub norn* Mili)- 
MAY V* Standish, Cvo* Eliz. 34 ; Moore, 
K. B. 144. 

Annotaiionn : — Refd. Rowo t>. Roach (1813), 1 M. & S. 304 ; 
Rrit-iHh Ry. & 'rmdio & Electric Co. r. C, It. C. Co.. Ltd. & 
L. C. O., [lt)32J 2 K. B. 2C0. 

2560b. .] — MiLUdAN V* IhiATT (1824), 2 B. & 

C. 486 ;■ 3 Dow, & Ry. K. B. 728 ; 107 E. R. 
465. 


2582a. .] — Johnson v* Smith (1684), Moore, 

K. B. 187 ; 72 E. R. 622. 

2587a. .] — If one hath colour of title to land, 

an action of the case will not lie against him 
for saying, I have better title to the land 
than you, though his title bo not so good as 
the other’s title is. — A non. (1664), Sty. 414 ; 
82 E. R. 823. 

2591a. .] — Where a trade circular is issued 

bond fide an interim injunction will not be 
granted to restrain it uxiless it is in violation 
of some contract between pltf. & deft,, how- 
ever much the balance of convenience may 
be in favour of granting. — Societb Anon y me 
DBS Manufactures db Graces v* Tilgh- 
Tman’s Patent Sand Blast Co. (1883), 
26 Ch, D. 1 ; 63 L. J. Ch. 1 ; 40 L. T. 461 ; 
48 J. P. 68 ; 32 W. B. 71 ; Griffin’s Patent 
Cases [1884-86], 209, C. A. 

A nnMtztion : — Apld. Household & Rosher r. Fairburn & 
Hall (1884), 51 L. T. 4<J8. 


PART XI. SECT. 1, SUB-SECT. 4.— A. (b). 

•a. Adwrating force to effect got-ernviciiial, industrial, or economic change .] — R. i*. W’Em (Ont.) (1039), 52 Con. 

Ciim. Cas. III.- CAN. 
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VoL XZXn. Oases 87a-S8ea. 


LIEN. 


Part ii. — Legal or Possessory 


Lien Generally. 


27a. .] — ^Muujner V. Florence, No. 193, 

152. Add* Annoiafions : — Refd. Lowther v. Harris, 
[1927] IK. B. 393. Mentd, Lloyds Bankv. 
Chartered Bank of India, Australia Sc China, 
[1929] 1 K. B. 40. 

171. Add. Annotation ; — Apld. Near East Relief 
V. King, Chasseur & Co., Ltd., [1930] 2 K. B. 
40. 


180, Add. Annotation : — As to (3) Refd. Albemarle 
Supply Co. V. Hind (1927), 43 T. L. R. 783. 
184, Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 783. 

193. To the existing pai'agraph add os follows : — 
“ Distinction between a pledge iV a lien 
discussed.** 

208a. ,] — 1IOG15USON v. Reid (1830), 1 Knapp, 

362 ; 12 K. R. 357, 11. L. 


Part III. - General Lien. 

242. Add. Annotation : — Consd. Near East Relief v. King, Chasseur ( 'O., [1930] 2 K. B. 40. 


Part IV. — Particular Lien. 


321. Add. Annotation *Refd. Albemarle Supply 
Oo. V. Hind (1927), 43 T. L. R. 783, 

322. Add. Annotation : — Refd. Albemarle Supply 
Oo. V. Hind (1927), 43 T. L. R. 783. 

322a. No authority to create lien.] — Pltfs. 

let three taxicabs to B. on hiro-piirchase 
agreements, which provided that B. should 
not have authority to create & )i n on the 


taxicabs in respect of rc^pairs. Up tt> May 1, 
1925, the cabs, with iVie c<mH<jnt of pltfs., 
had been garaged at defts.’ giiragc. Sc B. 
owed defts. the }>iuajice of a g<?ncral account 
for garag(? rrmt, gfKxlH s\ipplied, Sc washing, 
cleaning, A r<*p*dping the cabs. Defts. had 
never been aware of liu' terms of the agr<?e- 
ments IwdAveen B. A pltfs. On Ma.y 1, 1925, 
pltfs. terminated the agriiOinents, a:« B. was in 


PART I. 

sm. Origin of — NeceSHify for Htatuiori/ | 
authority — Ju clear <£* immnJtnguous 
lavjguaye.] — A lien Is ii<»t to bo con- ' 
BWerod to bo Imposed without a plain 
deolamtlon of the Intrntlon of ttu^ i 
Leerislature to Impose it, shown in ! 
clear & unamlif^pioiis lan»?uap:c. — i 
Re. Hardy, 111»2<J] I 1). L. K. 300 ; t 
affg., 62 O. L. R. 367.— CAN. j 

PART II. SECT. 9. SUB-SECT. 4 . -A. j 

178 L Claim of general lien — Waiver 
of tender — For amount of particular 
lieri.] — Where the holder of goods j 
detains them for different claims, as j 
to one of which he has a Hen & the j 
other not, the owner nuist Uuidcr the i 
proper amount, imlew the holder cither | 
expressly or by fair tin plication di«- i 
penses with It. — R itfi-'alo & Lakk i 
H iTRoN Rv. Co. V. Gordon (IB.'iS), 10 1 
U. C. R. 283. —CAN. 


PART IV. SECT. 1. I 

I L Sale of building — Balance of i 

proceeds after payment of sundry j 
accounts paid info rotxrf. I—Kkt.ly I 
Bros. & uo. v. TouRrsT Rotkl Co. I 
(1910), 15 O. W. K. 29 ; 20 O. L. R. | 
267 .--CAN. 

m I. MfreharU fflvina vessel to 

pUtnter <£* undertaking to supply vessel \ 
for fishery — Failure of merchant ic i 
supply vessel.l — Held : the merchant’s 
peculiar Hen upon the proffts of the } 
veesei ceased to attach. — Gill v. i 
Power (1861), 3 Nfld. L. R. 197.— 
IfFLD. I 


PART IV. SECT. 2. SUB-SECT. 1.— A. 

sx. Lien tor repairs — Enfotreahle 
qpainst condifumal sale vendor .} — 
Earlt (J. H.) Motor C?o., Ltd. v. 
SiTOtAwrrcH, 11931] 3 W. W. R. 621.— 

€AII, 


PART IV, SETT. 2. SUB-SECT. 1.— 
JEJ (a). 

815 I. (Ifmcrul -•//(». | — .\u artfliccr’s 
lien arises only when tl»o work in 
respect of which the charge's arose bjis 
be(fn done by the order or ut tbi? 
request of the owner or of soino person 
authorised by klin. — J 'ihiiku v. Auto- 
MOBff.R Fin’axof. Co. ok AuktuaMa, 
Ltd. ( 102S), 41 C. L. if. 167. -AUS. 


322a 1. Onlcr gieen by hire'purrfuiiur 
— No tiulhorUy to create lU-n. \ - Ihlii : 
the vend<»r WiJis cnUllcd to h return of 
the Hubjcct-uiat.lor of the agrtMUuenl 
without payment of the Cfnst of reiuilrs 
orden.‘d by the hire-purehaflcr. — Al.i.i- 
A.VCE Financ*. Co. & Htandaud 
M oTor<«, Ltd. w, Simonh Oakaok A 
Gooiktiap (1925), 30 B. C. R. 117.--- 
CAN. 

322a ii. .l ~HeUi: the 

repairers h;ul not aciquirod a lien, in 
respeet tluit the hirer’s title exolu<lod 
the right to creato u lien.— L amonhy v. 
Fould«, Ltd., U92o1S. C. 89.— SOOT. 

332a lii. .1 — Although In a 

l.lre-pujt'-hase agreement there may 
he a clause cxpresbly nogfitivlng uny 
authority t<j Croat© a lien, tt docs not 
prevent a Ifcn arising for repairs done 
to the subjcct-f hatter the agree - 

ment. — MoYtss r. Maonus Motoiw, 
Ltd.. 119271 N. Z. L. R. »06.— N.Z. 

322a Iv. .1— Where an 

agreement for the conditional sale of 
a motor car oootaiued the folio wliiu: 
clause : ** We slialt not at any time 
(that is, the huyer) suffer or imrrolt any 
charge or Uei? whether poswissory or 
otherwise to exfat ogaiiust said auW- 
mobile,” It wm held that, this cluuso 
negatived the idea that the buyer could 
authcrlse the doing of repairs In such 
a way as to gtve the rcpalror a lien. — 
ATJ.IANCE Finance Oo. He Btandaro 
MOTORJ?, l/TD. V. Simons, [19281 3 
W. W. R* 621.— <iAW. 
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( 322a V. .)-• An artillcer’s 

j littn only wluni llie work In 

I i’OHipoc.l of which (i)t' cluugi'H 
w;i« dom' by i,h<^ onler or at tins nsquoht 
of the owner f*r hoiuo perMim authorlBed 
by hi III. Wlo'iv lh(s owner of a motor 
cor let it f,o another under a IiIju- 
jnir<5huHe agreoment, which provided 
that rei>airH t o the car hIiouKI be made 
liy the owner's nominee only, Hl the 
hlrei- courted the iiar l.o be rciiulred l»y 
a pi THO!) wJio WMH not lias owner’s 
nominee . —Ifeld : the person who 
repalri'd the car was not entitled lo a 
lien for UIm charges as ug.ilnst tho 
owner. Kihhkr r. Adtomohiuu 
Finv.ni’k C<j. or auhtkaua, l/rn., 
II92S1 A. L. R. 303; 119281 V. h. R. 
496.- AUS. 

322a Vi. .] -Deft. soltl an 

auto-truck, Utkirig a Hca agreement to 
secure the balanoi' of tlie pnrehaHo 
prkic, wliJoh was duly ivglsioi'cd. Tho 
owner iiaviug an accldcMl, lirought 
tlH? truck to pJtf., who made extensive 
ropairn. He inshl the truck * for the 
cost of tho re pat I’M . On Dkj truck 
being taken ff»r trial by an ostenrtiblo 
buyer, after tho owner was In default 
urider tiie Hon agreement, it was stdzod 
by deft. '8 bailiff utider tlio Hon agrtso- 
inent. In an nestlon to nwovor tho 
truck it was held that pit/, wan orititlod 
U> hold the car subject to his Hon : — 
Held : whore Che vendor had not 
taken portscHsiori He whero tliero had 
been no default up to tluj time of repair, 
the piirchawer had thfi rlgfit He duty 
t^) have tho properly r'.'palrful so blh to 
give rise to a (joiumon law lUm in favour 
of tho person wt»o did tho work. — 
OUURVITVH V. Mf:i/'HOUt (1921), 2'.i 
B. C. R. 394. -CAN. 

322a vU. Aaniiescence of 

vendnT.\~~h motor oar «oW under a 
condiUonal Bale ogreeuent Sc lent by 



Cases 82Sa--464. English and Empibb Digest Supplement. 


arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 
had a lien for repairs. In an action for the 
delivei^ up of the cabs & damages for their 
detention : — Held : the lien might attach 
notwithstanding the provision that B. should 
not have authority to create a lien, &, 
although defts. did not have continuous 
possession of the cabs, yet since, in letting 
B. take them out to ply for hirg, they parted 
with possession without any intention to 
abandon the right of lien, the action failed. 
— Albemiaule Supply Co., I/td. v. Hind & 
Oo., [1928] 1 K. B. 307; 97 L. J. K. B. 25; 


188 L. T. 102; 48 T. L. B. 783 ; 71 Sol. Jo. 
777, 0. A. 

Annotation: — Befd. Near East Belief v. Klnsr. Chasseur & 
Oo., Ltd., [1930] 2 K. B. 40. 

324. Add, Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. B. 652. 

332. Add, Annotation : — As fo (1 ) Dlstd. Albemarle 
Supply Co. V. Hind (1927), 43 T. L. B. 652. 

370. Add, Annotation : — Refd. I. B. Comrs. v. 
Holder, [1931] 2 K. B. 81. 

371. Add, Annotation : — Refd. Jebara v, Ottoman 
Bank, [1927] 2 K. B. 254. 


Part V. — Equitable Lien. 

437. Add, Annotations: — Refd. A riff v, Kai Jadu- 454. Add, Annotations: — Refd. Royal Exchange 
nath Majumdar Bahadur (1931), 47 T. L. R. Assce. v. Hope, [1928 J Ch. 179 ; Smith v, 

238 ; Canadian Racihe Ry. Co. v, R., [1931] Wood (1928), 139 J.. T. 250. 

A. C. 414. 


the buyer to a frieud for Ills toiriporary 
U 80 was daiiiogod while In the latt(‘r*H 
pOHSCHHion loft l>y him with a 
iiiechunlo ta bo i^pulrod. Tbo atfont 
of pltf., tlio voiidor’H asHlffiioo, aaw the 
car in tho inechaidc’s ^ra^re while It 
was y(5t unrepaired Sc, without question- 
ing the authority of tho boiTOw<;r of 
tho car to order tho repairs, which 
wei\) obviously nwesHary, sutteivil it t (j 
remaia there, merely asking the 
inochanio what tho ropulrn would cost 
& how loug It would take to luako 
thoin, &; requoHtiiig him to send in an 
accouut of his charges against tho cur : 
— Hdd : tho agent hud so oonductod 
himself as to justify tho mechanic in 
concluding that pltf. expected him to 
make tho I’ojiali's, &, therofort% wliut- 
over was Iho extent of tlie borrowtu ’s 
authority to order thoiii, pl(-f. could not 
be board to say that the mechanic 
had no authority to make them : 
tho mochniiic was, theix^fore, (Ui titled 
t.<i a lie.ii for tho repairs. — Stkuuno 
Skouhitiiv* Ocuu'N., Ltd. r . Hiokh 
MoTOit Co., Ltd., [1928] 4 D. L. K. 
155 ; (J928j 2 W. W. U. 74 ; 22 Sask. 
L. U. 507.™ CAN, 

PART IV. SECT. 2, SUB-SECT. 1. -C. 

m. Jievsd., 15 S. C. U. 194. 

80 . Manufactnrtr of bricks- For 
oirncr of brickyard.] — lionJCiiTS v. 
ILVNK OK Touonto (1894), 25 O. U. 
194; 21 A. U. 029.--CAN. 

PART IV. SECT. 2, SUB-SECT. 4. 

sp. WIuirJinyer.]—lt is nut inxjesfMiry 
that the proprietor of a wharf or <iuay 
upon uavigahle waters, used for tluj 
loading Sc unloading of vessels, should 
have a wartihouse or shed or other 
convenience for the storage of goods 
Sc prottMsUon thereof from tho weather ; 
Sc as s\}oh wharlln^r ho is entitled to 
a lien on goods unloaded at Ids wharf, 
for money d\io to him for wharfage. — 
BiCKFOiU) (1879), 2(3 Gr. 512. - 

CAN. 

PART IV. SECT. 3. 

f i, fCrcessive sewrarr.] -- A 

throKhcr cannot, under Thivshers’ Lien 
Act, 57 Vlct. 0 . 30. iiialutain a Ucn on 

K tiln for tho threshing of which he has 
*on paid, to rebover the price of a subso- 
(lueni unpaid" threshing. — S imi» 80N r. 
Oakks (1902), 14 Mon. L. K. 202 ; 23 
C. L. T. 54.— CAN. 

I li, assiffner of ZiV'tt.l — 

Ultf.’B grain on his farm was seized 
by dofta., pm*portiug to bo assignees of 
O., who had threshed the giuin for 
pltf. W’ho was, as defts. alleged, 
entitled to a lien on the grain under 
ThresherB’ Lien Ordinance. At the 
time of the seisure only $38.89 was 


owing by pltf. to C., Sc that sum w'us, 
l>y agreoinent between pltf. & C., 
not ttiea payable. Tho alleged assign- 
ment to defts. woH after this agreo- 
iiicnt.. It w^as a general assignment 
of all earnings of a threshing machine 
used by C. In threshing pitf.’s giuin : — 
Held: defts. had no legal right to 
make tho entry & seizure ; Sc, defts.’ 
selzuix^ being for $100, It was, at all 
(Wents, for an excessive amoimt, Sc 
illegal. — HF.Mi'iJS V, 8awyeh-Masskv 
C o. (1910), 13 W. L. It. 428.— CAN. 

f ill. Jhivuiycs elawted from 

thresher for delay.] — Defl. on Sept. 
agreed to thresh idtf.’s crop as soon as 
lio iinished other thnmhing. Bo 
finished the other threshing in Get., 
but, exce()l for a few hours on Doc. 21, 
ho failed to tiirosh for pltfs. until May. 
Duinagos were held recoverable by 
pltfs., as being fairly supposed to have 
boon in contemplation of tho i)artloH, 
on sevotul heads. When dt;ft. tinished 
thresldng in May ho seized under tho 
Tlirctshlng Lieu Act : — Held : as pltfs.' 
existing claims, being for damages 
us abovt5 Sc- a claim for teams 
supplied wliieli should have been 
bu]>plicd by deft., were not in tho 
nature of payment made on account 
of tlmisbing, but In tho nature of 
countiTclaim. the solzui-o was lawful 
& pltfs. could not claim damages (or 
conv(»rHion. — F inlayuon r. Siiy.Ru, 
1 192J ] I W. W. 11, 882 ; 14 Soak. L. It. 
1IJ9.— CAN. 

f iv. .1 — Pool Elevatojw, Ltd. 

V. 31rf’jiKit«ON, [1930] 1 D. L. 11. 271. — 
CAN. 

f V. - - Xotice of claim — Time for 

oivivy .] — UNUAtr v. Maktens, (1931] 
3 ^V. W. It. 502.— CAN, 

f vl. Thresher crnploycs*e licit — On 
earnings of employer — Xaiure d: ejcicnt 
o/.]— The "claim” which Thresher 
Kmployeos Act, It. S. S. 1920, o. 209, 
H. 3, jdves to a person employed on 
or about a threshing machine is not a 
mere light to make d demand but an 
actual charge on the earnings of tho 
maciihio, which takes effect os soon as 
tlio wages are earned. Tho claim is 
W'Htrictcd, however, to the amount of 
wagtrs earnetl with n^spect to threshing 
done for the particular person in whose 
hands are tiie earnings against which 
the claim is asserted.— S tekdsman v. 
Ohuu.vik, [1928J 2 W. W. B. 281.— 
CAN. 

1 vli. Exemption — Meaning of 

" — Wach.s'ow r. Myei« 

(No. 2), [19311 3 W. W. It. 289.— CAN. 

k i. Under Business Profits War 

Tax Act, 1910 (c. 11), s. 24 — Necessity 
for reptsfroffon.]— C anadian Peerless 
Jewelry Co. k Boyal Trust Co. v, 
B. (1926), Q. B. 64 S. O. 574.— CAN. 
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k ii. lYiority over subsequent 

mortyage .] — He Andrew Motherwell 
OF Canada, Ltd. (Ont.), [1927] 1 D. L. 
80 ; 8 C. B. It. 68.— CAN. 

iii, .] — jfc McKenzie C3o., 

[1928] 1 D. L. B. 330.— CAN. 

k ivt Fur sale tax — Special War 
Ttevenue Act, 1922 — Effect of.] — B. v. 
Jack Pink Lumber Co., Ltd. Sc 
Canadian Bank of Commerce, [1928] 
4 D. L. R. 970 ; [1928] 3 W. W. B. 
119.— CAN. 

k V. Effect of repeal of.] — 

He WiLNEll, [1928] 2 1). L. R. 396.— 
CAN. 

m i. Enforcement — By sale 

— Requisites of valid sale .] — OlLLls v. 
Bounding Creek, [1927] 2 D. L. R. 
130 ; [1927] 1 W. VV. It. 481 ; 22 Alta. 
L. H. 546.— CAN. 

■a. For rates.] — Burohell v. Sydney 
Corpn., [1927] 1 D. L. R. 480; 59 
N. S. It. 91.— CAN. 

sb. Under Rural Credits Act, C. A., 
1924 (c. 173).] — A rural credit society’s 
statutory lieu under tho above Act 
binds growing crops Sc crops to be 
grown, & takes priority over an 
execution which did not come into the 
sheriff’s hands until after the making 
of the loan by the society. — Lobb v. 
Roi^kwood Rural Crkdito Society, 
11920 J 2D. L. R.819; [1920] 2 W. W. R. 
1 ; 35 Man, L. B. 499.— CAN. 

PART V. SECT. 3, SUB-SECT. 8.— A. 

d i. .] — Fletcher v. 

Claggett, [1927] 3 D. L. R. 751 ; 
11927] 2 W. W. It. 362 ; 21 Saak. L. R. 
082.— CAN. 


d ii. — — AUMANN r. 

McKenzie, [1928] 3 W. W. R. 233.— 

CAN. 

d iii. - .] — Matey oiiuK 


V. Kuchehnowski, [1930] 1 D. L. R. 
307.— CAN. 

PART V. SECT. 3, SUB-SECT. 8.— 
C. (a). 

438 iii. .] — Freebubc^ v. Far- 

mers* Exchange Bankers, [1922] 1 

W. W. It. 845 ; 63 D. L. R. 142 ; 15 
Sask. L. R. 318.— CAN. 

PART V. SECT. 3. SUB-SECT. 20. 

1 (p. 273) I. Person hiring out 

team for logging opercUions — Driven by 
employee of contractor.] — Muller v. 
Shibley (1908), 8 W. L. R. 42 ; 13 
B. C. R. 343.— CAN. 

1 (p. 273) ii. Person tvorking wUh 

his oum team,] — Pltf. who had hauled 
poles with hlfl own team under an 
agreement for payment at so miash per 



Vol. XXZn.— Lien. Cases 467-558a. 


467. Add, Annotation : — ^Refd. Re Prevost, Lloyds 
Bank, Ltd. v, Barclays Bank, Ltd,, [19301 
2 Ch. 383, > t j 


553a. .] — Topham v, Constantine (1829), 

Taml. 136 ; 48 E. R. 64. 


lineal toot, & who did all the worl; i 
himself except for some ffratnit-ons 1 
help firtvon him by his yonngr sou, held I 
to have been, not a bore contractor, ' 
but a wage-earner entitled to a lieu i 
under the Woodmen’s Lien for Wages 
Act, H. S, B. G. 1924, e. ~ | 

SOHMIDT V. Stuokky & Pearse, 11928] i 
2 D. L. n. 928 ; (1928J 1 W. W. B. 913. 1 
—CAN. ! 

1 (p. 273) ill. Person hauling ! 

timber to place of shipment .] — A i kens : 
V. O’Brien, [1928] 2 D. L. R. 731. -- 
CAN. 

O (p. 273) 1. .]— IlENDSBKE 

V. Sonora Timber Co., Ltd., [1928] 

1 D. L. R. 642 ; 69 N. S. R. 467.— 

CAN. 

p (p. 273) i. .]— Baxter r. 

Kennedy (1900), 36 N. B. R. 179. — 

CAN. 

t (p. 273) i. “ Gippo contractor.*'] 

— Boyd & Anderson v. SurEuiou 
Spruce Ltd. (B. C.), [1927] 

2 \V. W. R. 64.— CAN. 

b (p. 273) i. .] — Sheepwash v. 

Deer Mountain Lum»^kr Co. (1925), 
37 B. O. R. 418.— CAN. 

b (p. 273) ii. Married woman — I 

Engaged by husband to cook for crew 
of men engaye.d to get lumber .] — 
Pa'jterson V. Bowmahtkb (1904), 37 
N. B. R. 4.- CAN. 

b (p. 273) ill. Not volunteer or 

trespasser .] — Roddick v. Graham, 
11929] 1 D. L. R. 635 ; 00 N. S. U. 
267.— CAN. 

d (p. 273) i. Person reee.iriug 

logs.] — Van Koi.raiiNET v. Ouaifh Nt 

Rooerh, [19301 1 W. W. R. 211. 

CAN. 


d (p. 273) 11. fVork for v'Mch wood’ 
man's lien -Haulund r. 

Derr (1927), 38 B. C. R. 436.— CAN. 

e (p. 273) i. DcaLs <C' numu- 

factured lumber .] — Bax I'ERij. Rennkdv 
(1900), 36 N. B. R. 179. -CAN. 

aa (p. 273) i. Filing woodman's lien — 
AffldaHt — Sufficiency .] — NEiiSON v, 
PKitaoN (B. C.), [1927] 3 \V. W. K, 
161.— CAN. 

aa (j). 273) ii. Time foe -Within 

slalidory pcrunl — When period begins.] 
“Heaney v. Lorley (19()!)), 11 

W. L. R. 64.6. ~ CAN. 


aa (p. 273) iii. Sialement of claim for 
woodman's lien — Power of court to 
amend— As to location of logH,] — 
MoN'imAL Trust Co. v. Can. Lu.muek 
Yards. Ltd., [1928] 2 D. L. R. 37 ; 
[1928] 1 W. W. R, 609 ; 39 B. 0. K. 
325.— CAN. 


I 


CO (p. 273) I. — .] ~ 

Arnoldi V. Gouin (1876), 22 Gr. 314. — 

CAN. 

n (p. 274) i. EmpU/yed at 

rate per ftowr.] — Dunn v. Sedzi\k 
(1908), 17 Man. L. R. 484 ; 7 W. L. R. 
663.— CAN. 

b (p. 274) i. Warknm7i for 

materialman .] — Allen r. Hariusok 
(1908), 9 W. L. R. 198.— CAN. 

d (p. 274) I. Svb’coniracior 

supplying maicried.] — Montjoy v. 
Hkward School District Corpn. 
(1908), 10 VV. L. R. 282.— CAN. 

d (p. 274) ii. Sub-contractor .] — 

Keenan Bros., Ltd. v. Lanudon, 
[19281 2 D. L. K, 849 ; [1928] S. C. R. 
203; revsg.mib nom. Lanodon v. Kino, 
32 O. W. N. 407.— CAN. 

bb (p. 274) i. Ross t?. GOR- 

.MAN (1908), 1 AlU. L. K. 616 ; 9 

W. L. R. 319.— CAN. 

bb (p. 274) il. Installation of 

furnace.,] — Malletit v. Kovab (1910), 
14 W. L. B. 327.— CAN. 

bb (p. 274) ill. Devoatering mine 

in consideration of grant of option to 


imrchnsc .] — Kosobuski r. Kx^noxsioN 
Min. Co., [1929] 3 D. L. R. 379 ; 64 
O. L. R. S. -CAN. 

bb (p. 271 )iv. Plumbing work — 

Lnler “ trifling work " Imlinsiblc con- 
tract.] Carr r. Dicmpsey, [1931] 1 
D. L. R. 981. CAN. 

Qq (P.^ 274) I. .]— 

Beaver Lumber Co., Ltd. v. Kouutk y 
(S ask.), [1927] 1 W. W, R. 946. -CAN. 

qq (p, 274) ii. .]— 

IIoppstrom r. Stanley (1902), 14 

Man. L. R. 227 ; 22 C. L. T. 337.— 
CAN, 

^ qq (P. 274) hi. .] 

CUNNINUHAM V. .SiCKtrSSON, |J92S] I 
D. L. R. 726; [1928] 1 \V. W. R. 16; 
22 Sask. Xi. R. 3 10.- -CAN. 

qq (p. 274) iv. - .] - 

Fukkdm.w V . Guaranty Tp.i si' Co., 
[19291 4 D. L. R. 32 ; (it O. L. R. 200. 
—CAN. 

qq (p. 271) v. - - .] - 

Stcart vV' Sinclair, l/ru. r. rili’moue 
I'A llli LSTATJca (1931), 3 IJ. L. R. 346. 

-CAN. 

tl (p. 274) i. fl’ork dour 

with" privity or con.scut."\~ Micuaelis 

V. Ryan Motoiw. [1923] 1 D. I^. H. 
1186; 1C .Sask. L. R. 362; [1923] 1 

W. W. R. 401.— CAN. 

bbb (p. 271) 1. - - Sale of 

property before lien filed I >ra ft iliatcu. 
on vendors for part of /c/t.)— M akinh 
r. Robinson (1884), 6 O. R. 1. CAN. 

oeo (l*. 274) i. — — Sub-con- 

tractors rUvifning for work or material 
Contractor fully paid though unable 
to complete.] Mil* v. (toi'iSo.N 

(1884). 10 A. R. L--CAN. 

ooe (p. 27-4) if. " -.] 

- '.'.V 'IS V. Bukckenhidoe -Lund 
Lumb.*^ I< CoalC<j. (1910), 43 S. C. li. 
69.- CAN. 

eee (p. 274; iH. - - .] 

- Canadian K'>c7pmknt Ik .Siippj.v 
Co. V. Bell At s oiehel (1913), 21 
W. L. R. 116 ; 11 i). J,. U. 820. CAN. 

eeo (p. 274) Iv. School 

hoard.] .MalLE'IT r. KoVAU (1910), 
11 W. h. R. 327. - CAN. 

eee (p. 271) v. - • Person 

enlitlcit under agrecmenl In purchase.] 
Mo.N'r.»<.>Y r. IJeward School Dimtkht 
C oKi'N. (1908), 10 w. ij. R, 2H2. CAN. 

eee fp. 274) vi. — Church 

erected for imuu-orimrated congrt gatvm.] 

- Rollf, V. 1*1 All- ENROTH (1916), 3l 
\V. L. 11. 197. CAN. 

eee (l>. 274) vii. Agree- 
ment nunle with husband of oinor.] 

Bo(;\cif V. IlMlN (Muu.;, [1929] 4 
D. L. R. 1061 ; 2 W. W. R. 219,— 
CAN. 

ooo (p. 274) i. .1 — Security 

Lu.mbekCo. I’. AnaKA, [1927 J 2 D. Ii. R. 
987 : [19271 1 W, M. R. U75 ; 21 Saak. 
Ii. K. 469.— CAN. 

ooo (ji. 274) ii. .1 — Jackson 

Water Si ppi.a' Co. v. Bardex'k (1915). 

31 W. L. R. 151 ; 8 VV. W. R. 408. - 

CAN. 

ooo (p. 274) Hi. Jtu/ht to 

aband/m lien on part ] — Sparkh & 
McKay v. Lord. Dominion XiU.MBicR 
Ifc Coal Co. v. IjOKD, [1929] 2 D. L. R. 

32 ; 63 O. h. R. 393.— CAN. 

ooo (p. 271) iv. .1 

McchanlcH’ Lien Act, R. H. O., 1927, 
H. 6, glvcH lo one who viwcXh a building’ 
a lien on tl»e f»w«er’H catate or IntereHt 
in the “ building & a.ppurR;iiiino<JH & 
the land oecimicd thereby or enjoyed 
tbeiewith.” It 1« a quenMon of fact 
in <iacb rase what land thh IneludeM, 
to l>e dcbirnilnod from all tlio clrcum- 
stancNJH. The fact that an .jwner liafl 
acquired land In one conneoted parcel 
by a single conveyance & liaa Included 
It all in one or more mtges. does not 


nccc‘s.sarlly Imply that thorto (utKlod 
to lions In connootlon with a building 
erocted on a part of It arc ontitiod to 
place Undo lltMis on the whole pai’oel. 
In the I'.aso in <iuestion It was held that 
the lain! to be enjoyt'd with i.he build- 
ing enuded for the owner bad been 
S(»vered from the rent of (ho property 
by the owner N: leased, to bo tx'ruplod 
(S: enjoyed by tlu' les.see, separate from 
the ivst of the owner's i>roperly, S 
this leased land, & Ineludlng, with 
regjird to the Hen, one-half of the wall 
of an adjoining Imllding, whieh wall 
wa.s used as a wall of the ihav hullding, 
was tlm oidy land upon whloli the lion 
was aequlred, tlieivfore the elalm of 
Hen, whieh was againsi It only, 

was pri>iM*rly so eoidlned, the rontioi- 
tion of applt.. seeond mtgee. of all the 
land piircdinser theDof at a sale 
m:nle under nower of sale in the hrst 
mt.gt*.. that llu* lien shouhl have hern 
tiled against all the lami, being 
rejt'eted. StekdMAN v. SI'ARKH & 
MrlvAV .v Lt)RD, STEEDMAN /J. DO- 
MINION IjI'mbku iSi Coal Co., Ltd. & 
Loud. NiClOj S. C. R. 361 ; 3 D. L. R. 
186; rnrg., [1929) 2 J). L. R. 32; 63 
O. L. R, 393. CAN.* 

mm mm i. - Singlr contract 

- Single Urn may he Jilnl.] - Covrn r. 
.Iames lll.Iy.), I I92r>j 2 VV*. VV*^. R. S?.— - 
CAN. 

mmmm ii. -- - Whelhrr lien 

claim di;idl>h'.\ Mauu .V AnderhoN 
V. I 'I , RO Y .V Co. ( 1912 ), 21 w. Ji. R. 
236 .- CAN. 

mmmm ill. - -.1 — Lee 

V. Hill (I99'.t). \ \ W. L. R. fill. CAN. 

nnnn i. - f lomcfilind.] Riciier'I' 
Co. e. Larkin, |l92,Sj I IL L. It. 861 ; 
[1 928 1 3 W. VV. R.. 306 ---CAN. 

nnnn ii. Mining properly - Ma- 

terials atu iUary to in in ing opt rolions, ] •’ 
'I’AVr.OR llAUDWAUE, LTIM'. CANADIAN 
AHS0(.’JATI::D (iOl-D I’lELDH, Lti>., [1929] 
3 1). L. R. 7(»9 ; (51 0. L. R. 94. - 
CAN. 

nnnn iii. M unkijiai hos)tilal,\ - 

A inech;Dii«*s' lien ean attarh to a 
nmiiii l!..s;,|hd. - Ai.nioii'i \ liiiMBER 
Co. r. I 1931 | 2 VV. W. It. 668 ; 

[1931 1 3 1). 1.. It. 316. CAN. 


nnnn iv. ( Jnpatinfed lands.] 

I'lnier MeelianUs”' Jden Act, 1930, 
there may he a valid lien aguinsl an 
iii1.(‘rest ii: uiipaUuited lands, although, 
since In smdi a e,ahe the, re is no eeiiill- 
eute of I Hie a “ leglstnd i(»n " of tJie 
lir^n wit hin Uni strict meaning of that 
te.rrn Jn Larul 'I'itleH Arl, ts linposHlhlr. 
' -UnHLV DRILLINO S DICVELOI'MENI’ 

Co., Lid. tl CAiOiAL On. Iii. Natural 
Gah Co.. Ltd., [19:: I) 3 D. L. It. 666; 
affg.. [1931] 2 D. J.. R. K6I ; 2 W. W. It. 
608; [1931] 1 W. W. K. 786.-- 

CAN. 

h (p. 275) I. - ““ “.1- Frr/.- 
OERALD V. APPKRLEY (Sask.). [1926] 3 
D. L. It. 734 ; [1926] 2 VV. W. K. 689. 

—CAN. 

h (p. 276) ii. .] Beaver 

Luairf;r Co., l/rn. v. Curry (B/iak.), 

1 1926] 4 D. L. It, 619 ; [1926] 3 W. W. 
II. 404.-“CAN. 

h (p. 276) iii. - - — Whether lien 

drfeateti by sale— 'To jrurcluiser urilfuiut 
notice .] — Wa.ntv v. ItowiNH (1888), 
16 O. k 474.-- CAN. 

h (p. 276) iv. AUhough 

contract jniyable by fulnre instalnu'nis.] 
— Reaton V. Nedruva.v, [1930) 1 

I). L. It. 826 ; 1 M. R. It. 66.— CAN. 


q (p. 276) I. .]— Magurn v, 

JaoURN (1883), 10 P. K. 070.— CAN. 

O (p. 276) 1. .] — RUflHELL 

L Ontario Foundation & Enginkeu- 
NO Co., [19261 1 D. L. R. 760; .68 
J. L. H. 260.— CAN. 
aa (D. 276) L .R* 
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iBwnr V. Bevnon (1887), 4 Man. L. K. 
lOi— CAN. 

M (p. 275) U. .}— 

Hall v, Houq (18«0). 20 O. 11. 13.— 

CAN. 


aa (p. 275) Ui. .)— 

VoKEfl Habdwabe CJo. V. Gband 
Trunk Ri. Oo. (1906), 12 O. R. 
344 : 7 O. W. R. 587 ; 8 O. W. IL 24.— 
CAN. 


aa (p. 275) fv. 

Clarke v. Moobe & Simpson <1908), 
8 W. L. R. 405 , 411 ; 1 Alta. L. R. 49. 

—CAN. 


aa (p. 275) V. 

Smith v. Bernhakt (1909), 11 W. L. li. 
623.— CAN. 

dd (p. 275) i. .1— T. 

McAvrnr & Sons, Ltd. w. Walsh 
(B. C.). [1027J 1 W. W. K. 242.— CAN. 

dd (p. 275) U. .1 — Bkigqs V. 

Lee (1880), 27 Gr. 464.— CAN. 


dd (p. 276) lU. Fraction 

of day. y-CijiEKE v. Moore & Simpson 
(1008), 8 W. L. R. 40r^ 411 ; I Alta. 
L. R. 49.— CAN. 

dd (p, 275) iv. Work done 

after period expired — For purpose of 
presenHno Hm.lw-SHERBnT v. Mf’iCUL- 
LUM (1910), 12 W. L. K. (U)7.— CAN. 


dd (p. 275) V. For 

purpose of nvaking pkinf ^cient .] — 
wiriMBTKu V. ("now’s Neht Pahs Coal 
Co: (J910). 13 W. L. R. 021. —CAN. 

dd (p. 276) vl. Completion of 

contmeir^ W htd Day v. C"bown 
Grain Co. (1907), 30 S. C. R. 258.— 
CAN. 

fl (p. 275) 1. — — .1— Larsen v. 

Neiaon & Fort Shki’paiu) Ry. Co. 
(1895), 4 B. 0. n. 15J.— CAN. 

^ ft (p. 275) ll. .1 — Knott v. 

Clink & Beckwith (1890), 5 13. C. R. 
120.— CAN. 


ft <p. 276) lii. Inclusion 

of claim for fualcrials.] — Wki.ler v. 
BiujI’B (1807), « B. O. K. 58.— CAN. 


ft (p. 275) iv. Misdesevip^ 

tion of land . — djtjtUr^dwn to amend 
made cx parte after time for filing claim 
expiret/..] — Mo1>onald v. McKenzie 
(1914), 20 W. L, li. 800 ; 7 W. W. R, 
604 ; 10 D. L. 11. 418 ; 7 Alta. 43.5,— 
CAN. 


11 (p. 275) V. — Made by 

aycrit.] — McAr'J’Htiu & Co. v. Fagan, 
1102812 D. L.R. 875; (102812 W.W.R. 
0 ; 30 B. C. R. 551.— CAN. 

pp (p. 275) L .] — Monarc'H 

liUMBBR Co. V. Garrison (1911), 18 
W. L. R. 686.— CAN. 


aaa <p. 27.5) I. Klfect of— 

Maierintmmi— What jmyments stwsf 
guenilu mmie by owner valid .} — Me Be an 
r. Kjnnbar(1«92), 23 O.R. .313.— CAN. 

aaa (p. 27.5) il. In rrspocl of 

more, gtwds thou delivered — J/ino far 
valid .) — Rat Portaok IjUmreh Co., 
Ltd. r. Watson Sc Rocbrs (1912), 
17 B C. R. 489.— CAN. 


m (p. 276) I. .I—Baines p. 

Harman, 11927) 2 D. L. R. 748 ; 60 
O. L. IL 223.— CAN. 


dddd (P. .275) i. A’td lintUed to 

price of maicrUih* mtpplicd wUhin six 
years of beginning of orNon.) — Frrz- 
orrald r. Atperlky (Sask.). 119261 3 
D. L. R. 734 ; (1926) 2 W. W. B. 689. 
— CAN. 


dddd (p. 275) IL Amovnjt pay- 

able by (ntmifT to contractor — RigM of 
oumer to dedued damages for delay — S 
amount to satisfy trages liefi.J — McBban 

V. Kinnear (1862), 28 O. R. 313. — 
CAN. 

dddd (p. 275) Hi. .j— 

Lundy v. Henderson (1203), 9 

W. L. R. 327.--CAN. 


dddd (p. 27v5) iv. On pro- 

tfcrty ag(9in4t tchicA lien enforemt.] — ^A 


deolaraUon of a mechcinlos’ U«n airainst 
a certain property nauet be limited to 
the amount remaining impaid, the 
costs of the lien, on the contract with 
respect to that property ; It Is im- 
proper to iiudado therein an amount 
duo for woric done on another piece of 
property, even though it Is owned by 
the same deft. — MacDonald & Young 
V. Huogktt & Hugqbtt, 11931 J 1 
D, L. R. 1011 ; (19301 3 W. W. R. 545. 
—CAN. 

dddd (p. 275) v. — — Conlractor to 
receive half amount to be borrowed — 
Failure of owner to borrow on mortgage 
or to pay — Right of contractor to irUered.) 
— Hurst v. Downard (1921), 64 
D. L. R. 279 ; 60 O. L. K. 36.— CAN. 

sa. Amount due from oumer to con- 
tractor paid into court — Claims of Urn- 
holder against contractor exceeding that 
sum — Owner granled costs againd con- 
tractor — Rig/U of owner to payment out 
of fund in court .) — Patten v. Laidlaw 
(1895), 26 O. R. 189.— CAN. 

sb. RigM of lien-holder — To pay off 
unpaid ptirdhoBc-numey on land affected, 
by lien — cf* to add amount to lien .) — 
Richekt Co. t>. LARiaN, 11928) 4 
D. L. K. 801; 11928] 3 W. W. K. 305. 
—CAN. 

sc. Sale under Farm Implement AcL— 
Statxdory provistonsnot cmnplied with — 
Ncto lien note given marked “ renewal ** 
—Whether Act etill applicable .) — Plow'- 
MAN Thactor Co. p. Andiusws, [1928] 
1 D. L. R. 644 ; [1928] 1 W. W. R. 329. 
—CAN. 

■d. Mechanics* Lien Acty li, C. 1893, 
c. 23 — Whether applicable to Dominion 
railways .) — Larson v. Neison & 
Fort Shrppard Ry. CJo. (1895), 4 
B. O. 11. 151,— CAN. 

ss. Worlanm’s Liens Acts. 1893 <£* 
1896 — Oonslntctitm application of .) — 

Ltd. I’. Glenklo Town Oorpn,, 
(19271 S. A. S. R. 501.— AUS. 

sg. Wages Protection «£• Contractors* 
Lien Arts — Who is a worker .) — The 
definition of “ worker ’* in Wages Pro- 
f/ectlon Contractors’ Liens Act, 1908, 
is not couflnod to persons engaged in 
manual labour. — Lkyland Motorh, 
Ltd, V. Napier Hauboue Board, 
119301 N. Z. L. U. 113.— N.Z. 

th. Who is a contractor — 

— An architect who prepaies 
U»o plans & spocllicatkms for, & 
supervises the construction of, a build- 
ing for an omployer, performs “ w'ork ” 
ns a “ contractor ** within Wages 
Protection & Contractors’ Lien Acts, 
1908 & 1914. — Bkown V. K, G. LAimiK, 
Ltd., 119301 N. Z. L. 11. 23.— N.Z. 

•J, Effee^ of employer* s bank- 

rttvtcy .) — Rights of workers under 
Wages Protection & Contractors’ Liens 
Act, 1908, arc not lost by the em- 

J Ioyer’B bkpey. — L kyland Motors, 
^TD. V. Napier Harbour Board, 
(19301 N. Z. L. U. 113.— N.Z. 


PART V. SECT. 8, SUB-SECT. 21.— A. 


0 . Rcosd., [19191 3 W. W. R. 360. 

672 i. Right in equity. }—BAKSn 

V. Dewey (1869),' 16 Or, 668.— CAN. 


tk. Necessity for interest in lanii .) — 
A vendor’s lieu caUnot ajrlso in favour 
of a vtmdor who has no interest at all, 
legal or eoultable. in the land sokl. 
The alleged ** squatters’ right ” relied 
on herein os the foundation of such a 
lion was hold not to have given the 
squatter ” any Interest. In the loudL — 
Horn v. Sanford, 11929) 3 D. L. 11. 
13 • 2 W. W. B. 33 ; 23 S. L, R. 509. 
—CAN. 


PART V. SECT, 8, SUB-fiBCT, 21.— 

B. (a) L 

M. Zxmd bought by several parlies.)— 
Boulton v, Gillbspis (ISM). S Or. 
m,— CAN. 


PART V. SECT. 8, SUB-SBOT. 21.— 
B. (a) ii. 

•m, Payment of tnorigage as part of 
purchase price ,} — ^Hamilton Pro- 
vident Loan & Investment Oo, v. 
Smith (1888). 17 O. R. 1.— CAN. 

PART V. SECT. 3, SUB-SECT. 21.— D. 

622 L Assignees — Purchaser for value 
witlujvt nctice — Covenanter under Land 
Titles Ad .} — ^A vendor’s implied lion 
for unpaid purchase-money cannot 
persist as ogoJiiRt a bond fide purchaser 
for value without uotieo. The liability 
assumed under the covenant Implied 
by sect. 54 of the Land Titles Act on 
the part of the transferee of mortgaged 
land is snfQoient to make the transferee 
a purchaser for value. — Sakaiauk v. 
Corby, [1930] 1 W. W. R. 424; 2 
D. L. R. 239.— CAN. 


PART V. SECT. 4. 

t (p. 289) i. Asagainat mortgage.] 

— Thomson v. Harrison, [1927] 3 
D. L. R. 526 ; 60 O. L. R. 484.— CAN. 

dd i. .1 — Rogers Lumber Yards 

Ltd. V. Jacobs. [19241 3 D. L. R. 814 ; 
[19241 2 W. W. R. 1128 ; 21 Alta. L. R, 
56.— CAN. 

dd ii. .1— Manners v. Cain, 

(10271 3 D. L. R. 1054 ; 60 O. L. Ii. 
644.— CAN. 

i, ,j — ^I ndependent 

Lumber Co. v. Booz (191 1 ), 16 W. L. R. 
316 ; 4 Bask. L. R. 103.— CAN. 

^ ii. .] — kiphards V. 

CUAIIBBRLAIN (1878), 25 Gf. 402. — 

CAN. 

ee iii. .] — Reinhart v. 

SnuTT (1888), 15 0. R. 326.— CAN. 

0« iv. .1 — Kennedy v. 

Haddow (1890), 19 O. R. 240.— CAN. 


ee V. .) — Cook v. Beiahaw 

(1893), 23 O. R. 545.— CAN. 

ee vi. .> — McDonald v. 

Oonsolidated Gold Lake Co. (1802), 
40 N. 8. R. 303.— CAN. 

if i, Value of property 

increased.} — National Trust Co. v. 
BATfELL (1916), 33 W. L. R. 738 ; 9 
W. W. R. 1265.— CAN. 

d (p. 290) 1. .) — Tolley v. 

Guerin. [19261 4 D. L. R. 625 ; (1920J 
S. C. R. 51)0.— CAN, 
d (p- 290) ii. .1 — Steven- 

son V. Green, (1926] 2 D. L. R. 067 ; 
58 O. L. R. 546.— CAN. 

d (p. 290) iii, Abandon- 

ment of priority — What amounts to .] — 
Beaver Lumber Co., Ltd. v. Curry 
(Sank.), [19261 4 D. L. R. 619 ; [1926] 

3 W. W. R. 404.— CAN. 

d (p. 290) iv. .) — Gooding 

V, Crocktcr, [19271 1 D. L. R. 1072 ; 
60 O. L. R. 60.— CAN. 

k (!>• 290) i. Priority of mort- 

gagee to lienholder .) — O’Brien v. 
MKkno, [19291 1 D. L. R. 906; 63 
O. L. 11. 351.— CAN. 

k (p. 290) ii. Effect of 

fraud .} — Although the priority which 
under seet. 13 (1) of Mechanics’ Lien 
Act. R. S. S., 1920, a registered 
taJi«*8 over a subseciuently registered 
incchunios’ lieu may be attacked ou 
the ground that the mtgo. was r^ris- 
tered in fraud of Uie lienholder: — 
Held : the evidence In the present case 
did not establish fraud on the port of 
the mtgee. The fact tbatdtbc 
on taking the mtge. knows that another 
person has a mechanics’ lien which he 
is entitled to have registered under 
MiNihaiiios* Lien Act does not con- 
stitute fraud. — Security Lubcber Co., 
Ltd. r. Acme I’lumbinu Shop, Ltd., 
(1930] 2 W. W. R. 663 ; 4 D. L. R. 
454 ; revsg.. S. C. sub nom. SBCURmr 
Lt^MBEU Co. V. Lyons, [1930] S 
D. L. R. 283 ; 1 W. W. R. 709.— CAN. 

k (p. 290) lii. PriorUy of lim- 

hdlder to eqwftaElc marigaguA — Pavnill 
Door Oo., Ltd. v. Stephenson, 11931) 

4 D, L. R. 456.— can. 

i <p. 290) L — Over ra U umy pro~ 
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598. Add. AvnoiatioH :- As io (2) Refd. Weld v. 761. Add. Annotation : — ^ReM. Cohen v. Roche, 
Pcti-e (1928), 07 L. J. Ch. 399. [1927J 1 K. B. 169. 


— By 54 Viet. c. 11, b. 15, the 
Orovm was given a lion upon the rails, 
etc., of railways receiving financial aid 
from the Province, but such lien ^>'as 
only to take elTect in case the railway 
should cease to operate. A railway 
ceased to operate & a manager was 
appointed by 4 Geo. 5, c. 57, s. 1. 
This sect, further provided that any 
excess of operating expenses over 
earnings shall becomn be a first lien 
or charge upon said railway & rolling 
stock of the CO. ; — HeM : the lien 
created by the ISO I Act liad not 
censed to exist on the passing of the 
1014 Act, but tho lien created by the 
latter Act hail priority. — A.-G. ok 
Nkw Brunhwh k v, Cohen (1920), 54 
N. B. Jl. 35C.~CAN. 

sp. A 8 against purchaser in good faitli 
for valuable consideration — Lien note 
unregistered.] — Willie v. Delisle 
(1915), 30 W. L. R. 018 ; 21 D. L. U. 
407.— CAN. 

BO. Lien for tvagea — IJmler Builders' 
JVorJc7nen*8 Act, 1902 — A.s against 
creditors.] — Brybon r. Rohbv;u Muni- 
cipality (1900), 18 Man. L. R. 058.-- 

CAN. 

PART V. SECT. 5, SL\1-SECT. 1. 

g (p. 291) i. Suprene Court.] — 

Maiutn V. Russell & Jobbon & The 
BRITIHH COLUMniA I'APER MANU- 
FACTURING Co., Ltp. (1802), 2 B. C. R. 
98.— CAN. 

g (p. 201) II. County court — 

Claim for personal order to pay.] - 
I'OST V. Jones (1802), 2 B. C. U. 250.— 

CAN. 

g (p. 201) m. .1- Freeze r. 

Carey, McKay v. Carey (1007), 7^ 
W. L. R. 287 ; 1 Alta. L. R. 81.-0AN.'"! 

g (p. 291 ) iv. — — Master in ehambers 
— Setting aside judgment of official 
referee- On failure of defendant to 
appear.] — GuES'r v. Linden (1912), 
21 O. W. R. 303 ; 3 O. W. N. 75U ; I 
I). lu R. 008.— CAN. 

bb (p. 201 )i. .f— 

Bank of Montreal v. Ha ki n er (1881 ), 
10 A. R. 502.- CAN. 

d (p. 292) i. — 

How'lett & Bell v. Doran & Gal- 
LA.NT (1913), 24 W. L. It. 401 ; 4 

W. W. R. 674; 11 1). L. R. 372.— 
CAN. 

d (p. 292) ii. - .1 

Bunting v. Bell (1S7G), 23 Gr. 584. — 

CAN. 

d(p. 202)m.— -- .1 

Black v. Wiebe (1906), 4 W. Ij. 11. 
218.- CAN. 

d (p. 202) iv. .) - 

Mc1vf.r V. Crown Point Mining Co. 


(1000), 19 P. R. 335 ; 21 C. L. T. 127.— 
CAN. 

d (p. 292) V. .1— 

Baobhaw t;. Johnston (1901), 3 

O. L. R. 58 ; 22 C. L. T. 33.— CAN. 

d(p. 292) vi. .1— 

Britibh CoI.u^^nA Miu^, Timber & 
Tradino Co. v. Horrorin. Henbiiaw 
& Senkijer (1907), 12 B. C. R. 426.— 
CAN. 

d (p. 202) vii. 

Sti mtnons insnffieit.nily stomped. ] 

.1 AAiEB Henderbon iN: Sons r. 1 vI’s.sei.j. 
House. Ltd., A’ Dartt. M931J l 
W. W. ]{. 3I2.~ CAN. 

o (p. 292) I. .] - 

Townbley i». Baldwin (1880), 18 
O. R. 403.— CAN. 

e (p. 202) il. .1— 

Neijson V. Brewster (lOOG), 7 Teit. 
L. R. 458 ; 3 W. L. R. 3G2.- CAN. 

© (p. 202) iii. .1 - 

Imperial Elevator Co. v. Weuui 
( lOOG), 4 W. L. R. 51 ; IG Man. L. R. 
13G.— CAN. 

e (p. 292) Iv. - -.] — 

OiDNKY V. Morgan (1010), IG B. C. R. 
18.— CAN. 

6 (p. 202) V. - — - .1 

Whitman r. Harvey (1910), 13 

W. L. R. 287.- CAN. 

o (p. 292) i. .1— 

Cooke v. MocROKr, I1U2C1 1 W. W. 11. 
827 ; 3G B. C. R. .393.— CAN. 

o (p. 292) ii. .1 

Christy v. MoKay (1005), 15 Man. 
L. R. 612 ; 2 W. L. R. 303.— CAN. 

o (p. 202) iii. - .1- 

Hovenden V. ELL1SO.N (1877), 24 Gr. 
4 4 8.- -CAN. 

o (p. 292) iv. - .] — 

McPHEn‘<o.v V. Gedge (1883), 4 O. R. 
24G.- CAS. 

o (p. 292) V - - 

Hall r. IPna. (LSOO), 14 P. R. 45.-- 

CAN. 

o(p. 202)vi. - .1 - 

Bh’KERTon t\ Daki:. (1891), 20 O. R. 
192, 695.- -CAN. 

I o(p. 292)vli. .) — 

; Gardners. Gorman, Ito.«i.s e. Gorman 

1 (190S), 7 W. L. R. G.3() ; 1 Alta. f.. R. 

I 10G.---C.AN. 

1 o (p. 292) via. -.1 

! ' IjEIRROck r. Ai>a.v; 4 (1908), 17 Man. 
L. R. 575.— CAN. 

‘ o(p, 292)lx. - - 

I Mc'Ewen V. BoccK, (1921] 3 W. VV. It. 

' 267.— CAN. 

! o (p. 292) X. - 

ItOlJERH InT.MRER Co. V. GRAY Ni: 

: IIOSMKU (1013), 23 W. L. R. 020 ; 10 
i IJ. L. It. 698 ; 4 W. W. It. 291. - CAN. 


o (p. 202) xl. - 

Imperial IniMnER Yards, Ltd. r. 
McManus. 11028] 2 1). L. R. 150; 

( 1028) 1 W. W. R. 400 ; 22 Sask. L. R. 
278.— CAN. 

r (p. 202) i. .1 — 

IJowi.jinT & Bell v. Doran & Gal- 
lant (1013). 24 W. L. R. 401 ; 4 

W. W. R. 674 ; 11 D. L. R. 372.— CAN. 

r (p. 202) il. - .1— 

Hall r. Piiy. (1880), 11 V. R. 140.— 
CAN. 

r (p. 202)111. .1 - 

Cobra N Mihe Co. v. Lake Simcoe 
Hotel Co. (1003), 23 C. L. T. 1G8 ; 
5 O. L. R. 447 ; 2 O. W. R. 48, 310. — 

CAN. 

a (p. 202) i. — - 

Wagner r. O’Donnell (1801), 14 
l\ R. 254.— CAN. 

a (p. 292) ii. — .1— 

Sherlock v. Powell (1890), 18 P. R. 
3l2.~ CAN. 

a(p. 292) iii. .] — 

Giu.iks Supply Co. v. Allan (1910), 
15 B. C. R. ;?75. CAN. 

CO (p. 292) i. /n- 

irrrsL] -- Fitzgeuald v. Apperi.ey 
(S aak.), [19261 3 l>. L. R. 731 ; 119261 
2 W. W. H. 680.— CAN. 

cc (p. 292) ii. - - '“ .] 

— Beaver LirMincu (tn., L'l d. v. (.Jurry 
(B ask.). Il92(i| 4 1>. L. it. 6P.) ; [19261 3 
W. W. R. 10 1. CAN. 

00 (p. 292) iii. - - Nature 

ofnetion.] Hutson i\ Vam.ierh (1802), 
19 A. R. 154. CAN- 

co (p. 202) iv. - - - J*a\p 

meui inl^^ vauri Ciylii of main ialtnan 
to pninnenl -Broi/KFIEI.D Bros., 

Ltj>. r. SHOKKR (N. S.), 11929] 4 

1). L. H. 6;;h ; n .-w/,, [1930! 2 1). L. R. 
137 ; 1 M. P. !!. 18l>. CAN. 

11 (j). 292) L • J''.rlatnstion of 

lien remedies Cighf ftt 'jiersonul 
ment.\ - A. VS'. tivssiDV ('«». r. 
HrrKM (Saslv.), [1929] 2 D. L. R. 353. - 
CAN. 


PART V. SECT. 7, SUB-SECT. l.~- 

A. (b) I. 

Bw. By claim for resrissittn.] — Be 
Mainland Porti.ani) Cement Co., 
[19271 2 1). L. It. 712 ; 38 B. C. It. 
417.— CAN. 

PART V. SECT. 7, SUB-SECT. I.— 

B. (b; i. 

8X. IVait'cr of mec hanic's lien claiin - 
Form of maicer signed by mistake.]- ■ 
Pat.krey V. Brown (1915), 31 W. L. R- 
535.— CAN. 


J.S. 
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Ekgush and Ehpibe Digest Supplement. 


LIMITATION OF ACTIONS. 

Part I. — The Statutes of Limitation Generally. 


8, Add, Annoiation : — ^Refd. Harnett t;. Fisher, 
[10271 A. C. 673. 

16. Add. Annotationa : — Apprvd. Bamdutt Ram- 
kissendass v, Sassoon E. D. & Co. (1029), 
08 L. J. P. C. 68. Reid. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610 ; Lynn v, 
Bambcr, [1930] 2 K. B. 72. 

16. Add. Cilaiions [1927] 1 K. B. 209; 130 
L. T. 7, C. A. ; affd. suh nom. Board op 
Trade v. Cayzer, Irvine & C6., [1927] A. C. 
610 ; 90 L. J. K. B. 872 ; 137 L. T. 419 ; 43 


T. L. R. 025; 71 Sol. Jo. 500; 17 Asp. 
M. L. C. 281 ; 32 Com. Cas. 361, H. L. 

Add. Annoiation : — Consd. Ramdutt Ram- 
kissendass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 68. 

28. Add. Annotation : — Reid. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 

31. Add. Annotation: — Refd. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 

86. Add. Annotation : — Refd. Weld v, Petre 

(1928), 97 L. J. Ch. 399. 


Part II. — Simple Contract Debts and Personal Actions. 


56. Add. Annotation : — Consd. Aylott v. West 
Ham Oorpn., [1927] 1 Ch. 30. 

57. Citation :--¥or “20 J. P. 99“ read “90 

J. P. 99.“ 

6b. Add. Annotations : — Dlstd. Aylott v. West Ham 
Corpn., [1927] 1 Ch. 30. Refd. Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 602 ; 
Royal Trust Co. v. A.-G. for Alberta (1929), 
46 T. L. R. 26. 

66. Add. Citation [1927] 1 Ch. 30. 

Add. Annotationa : — Refd. Dennerley v. Prest- 
wich XJ. D. 0. (1929), 141 L. T. 002 ; Stevens 
V. Hampstc^ad Borough Council, [1929] 2 
Ch. 239. 

71. Add. Annoiation ; - Consd. Austrian Property 
Administrator v. Russian Bank for foreign 
Trade (1931), 47 T. L. U. 660. 

73. Add. Annotationii : — Folld. ilungarian Pro- 
pei*ty Administrator v, Finegold (1931), 100 
L. J . K. B. 3S3. Refd. Mockenzie-Kermedy 
r. Air Council, [1927] 2 K. B. 617. 

74. Add. Annotation : — Consd. Austrian Property 
Administrator v. Russian Bank for Foreign 
Trade (1931), 47 T. L. II. 560, 

77. Add. A'}motation : — Refd. Ho Mason (1928), 
97 L. J. Ch. 321. 


78. Add. Annotationa : — Consd. Mason (1928), 

97 L. J. Gh. 321. Apld. Hungarian Property 
Administrator v. Finegold (1931), 100 L. J. 

K. B. 383. Refd. Wigg v, A.-G. of Irish 
Free SUte (1927), 90 L. J. P. C. 88, 

79. Add. Citations .*—[1927] 1 K. B. 269 ; 136 

L. T. 7, 0. A. ; affd. aul> ?iom. Board op 
Trade v. Cayzer, Irvine & Co., [1927] A. C. 
610 ; 90 L. J. K. B. 872 ; 137 L. T. 419 ; 
43 T. L. R. 625 ; 71 Sol. Jo. 600 ; 17 Asp. 

M. L. C. 281 ; 32 Com. Cas. 361, H. L. 

Add. Annotation : — Refd. Ramdutt Ram- 
kissendass v. Sassoon (E, D.) & (3o. (1929), 98 
L. J. P. C. 68. 

80. -lifter this case add : — 

Action by administrator of enemy 

property.]— Aliens, Nos. 215r, 2168, 
ante. 

84. Add. Annotation : — Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 002. 

03. Add. Annotation : — Refd. Lowe v. Bentley 
(1028), 44 T. L. R. 388. 

94. Add. AnnotcUion : — Consd, I^owe r. Bentley 
(1928), 44 T. L. R. 388. 

111a. Claim to interest on loan — C laim to principal 
barred.] — Pltfs., as the exors. of N. who died 


PART l. sect. 1, 

2 1. Nature — Hule oj procedure.] — It 
1b a Bottlod prluclplo that there is no 
vestiod right In proootlvire. Statutes of 
Limitation cannot bo considered as 
anything else than matters relating to 

E rooedure &, ordinarily, such statutes 
avo their operation from the date 
fixed in the statute & govern all 
matters brought before the ot. alter 
the oomnienoemont of the o Deration 
of the statute. — Khondkar Maham- 
MAi) Sajlkh V. Chandra KtTitAU 
MUKHKRfI (11)20). I* h* Calc. 

1117.~iND. 


PART I. SECT. 2, SUB-SECT. 1. 

16 i. Subniiasion to arbitration— 
Whether defence of iimifation excluded.) 
— In a reference to arbn. It is an implied 
term of the contract that the arbitrators 
must decide the dispute according to 
the existing law of contract, & that 
every defence which would have been 
open in a ct. of law, including Uniita- 
tlon, can be raised unlaea that defence 


has been excluded by agreement of 
the parties. — Ram DiTrr Ramkis- 
sKNDASfl V. Sassoon F. D. & Co. (1929), 
60 L. H. Ind. App. 128.-'IND. 

PART 11. SECT. 2, SUB-SECT. 1. 

47 iv. .1— Pltf. sued to 

recover balance on account of advances 
made to deft, pursuant to a contract 
of bypotheoatlou. The agreement pro- 
vided that the advances should be 
repaid on demand. & also provided for 
repayment towards the advances by 
the sale proceeds of consignments of the 
goods hypothecated, & sent by deft, to 
pitf . in Calcutta for sale : — Held : the 
account was not a mutual open &: 
ourrent aocoimt, & Art. 59 of Llmita- 
Uon Act (IX. of 1908) applied.— -T ea 
Financing Syndioatk, Ltd, v. 
CiBANDRA EAMAL BEZBORUAH (1929), 
I. L, R. 56 Colo, 575.— IND, 

PART II. SECT, a, SUB-SECT. 6.— B. 

b i. Highway Traffic Aei» 1923 

16 


(c. 48), as. 43a, bi— Effect of.}— 

Caruno V. Zimblarte, [1927] 2 
D. L. R. 945 ; 60 O. L. R, 209.— CAN. 

sx. Daumoea for wrotmfvl tax-sale .] — 
Held: action on the case wltfiin 
JStetute of Liiniiations. — RowNA^rzKi 
r. Bear Lake Municipal DisTUicrr, 
11930] 3 W. W. R. 353 ; 11931] 1 

I). L. R. 334 ; revsd. on other (prounds, 
[19.31] 1 W. W. K. 757 ; 2 1). L. 11. 
3lJ<.— CAN. ♦ 


PART II. SECT. 2, SUB-SECT. 7. 

aa. Note given under Municipalities 
Seed Grain Act — Failure to ohaerve 
conditions of Act. ] — dLRMioHAEL Rural 
MUNIOIPALITY V. aiLHEBG. (19291 1 
D. L. R. 124 ; (19281 3 W. W. R. 454.— 
CAN. 


PART II. SECT. 2, SUB-SECT. 9.— A. 

•b. Claim for injurioua affection — 
Within StcUute of Limitations (Nova 
SooHah 8. 2 (d).}— Miller v. R., [1927] 
Exoh. C. R. 52.-UAN. 
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in 1921, alleged that about Nov. 4, 1907, N. 
lent to deft, a sum of £1 ,600, the loan to bear 
intere^ at the rate of 5 per cent, per annum, 
8c claimed in this action, the writ in wliich 
was is^ied on Nov. 1, 1928, payment of the 
loan with the interest thereon which accrued 
during the six years ending on Nov. 1, 1928. 
In spite of the fact that the recovery of the 
loan was barred by the Limitation Act, 1623, 
on June 30, 1926, that was to say, six years 
after June 30, 1920, the date when the last 
payment of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
ceeded with their claim for payment of so 
much of the interest as accrued between 
Nov. 1, 1922, & June 30, 1026, the date at 
which the claim for the principal was barred, 
on the footing that at each half-year during 
that period a cause of action accinied in 
respect of each half-year’s payment of 
interest : — Held : the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to th(' 
principal, barred w ith it. — E ldkr r. Nouth- 
COTT, [1930] 2 Oh. 422 ; 99 L. J. Oh. 518 ; 143 
L. T. 614. 

128. Add. AnnolatUm ‘ — Refd. Weld r. Petre(1028), I 
97 L. J. Ch. 399. 

181a. Assault.] — To an action of assault & battery 
a plea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
8c the statute must be precisely, 8c not argu- 
mentatively pleaded. — B lackmorm v. Tjd- 
DERLEY (1706), 2 W. Raym. 1099 ; 11 Mod. 
Hep. 38 ; 2 Salk. 423 ; 6 Mod. Hep. 240 ; 
88 E. R. 869. 

139a. Arbitration condition precedent.] The 

Crown requistioned appets.* ship unde.* a 
charterparty, which provided that an;.' | 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1889 (c. 49), A 
which concluded as follow^s : ‘'A it is furi-lier 
mutually agreed that such arbn. shall be a 
condition precedent to the commviic(*ment of 
any action at law.” In July, 1917, the ship 
was lost, but appets, did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn, was not conmicmced wdihin six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (c. 16): — Held: 

under the arbn. clause no cause of action arose 
until the award was made, A time did not 
run until the making of the award, A the 


claim wa« not barred. — Board op Trade v. 
Cayzer, Irvine A Co., [1927] A. C. 610 ; 
96 L. J. K. B. 872 ; 137 J.. T. 419 ; 43 T. L. R. 
625 ; 71 Sol. Jo. 560 ; 17 Asp. M. L. O. 281 ; 
32 Com. Cas. 351, H. L. ; affg, S. C. 
iiiih nom. Cayzer, Irvine A Co. v. Board 
OF Trade, [1927] 1 K. B. 269, C. A. 

Amuitalion : — Consd. Riimdiit t IJamkluBondaBB Sassoon 
(E. D.) & Co. (l»2il). U8 L. J. r. C. 68. 

143. Add. Annotation : — Refd. Lynn v. Baiuber, 
[19301 2 K.R. 72. 

182. Add. Annotation : — Refd. Donnerloy v. l*reat- 
wich U. D. C. (1929), 141 L. T. 602. 

185. Add. Annoiatiotis : — Expld. P'lder r. North- 
cult, [1930] 2 (Ml. 122 ; 1. IL Comrs. v. Holder, 
[1931] 2 K. Ih SI. 

206. Add. Annolaiiona : As fo (1) Apld. /»%■ Mason 
(192S), 97 I.. .1. Ch. 321. Refd. 7»V BUiko. 
l\-€ Miiiahan’s Ctdiliioi of Right (1931). 109 
J. Ch. 251. 

210. Add. Annotation : — Consd. Donnerley v, Crest- 
wich U. 1). C. (1929), I I I L. T. 002. 

217. Add. A^inotation .* -Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

229. Add. Annotation : — Refd. Dennerley v. l*rcst- 
w'ich U. I). C. (1929), I 11 L. T. 602. 

254. Add. A nnfdatioas : -Held. Legli v. Legh 
(1930), 143 ij. 'L\ 151 ; Lviin v. Bam her, 
[19301 2 K. B. 72. 

256. Add. Cilalio7is:- -\\i^21] 1 K. B. 402; 96 

U J . K. B. 55, C. A. ; affd., [1927 1 A. C. 573 ; 

96 L. J. K. B S56 ; 137 L. T. 602 ; 01 J. P. 

175 ; 43 T. L. 11. 567 ; 71 Sol. Jo. 470 ; 25 

L. (1. H. 154, II. L. 

Add. Armotalion .— Consd. D(* Fivvilh*, v. Dill 
(1927), 96 L. J. K. B. 1056. 

284. Add. A nno/a/v7»i Refd. Tiarneil v. Fisher, 

[1927] A. C. 573. 

J16, Add. Annotation : ■ Held. Cottlilfo v. 

Kdelston, jl930| 2 K. B. .378. 

365. Add, A nnolalioH :■ Apld, /A BIocIm*!- (F i iucr). 

p. D<‘l)t(»r, i 1931 I 2 ('h. 70. 

356a. - - Promise to pay directors* fees By 

adoption of balance shoot Including fees.] 
Balaric!e sheetR including fees due to dii(?ctorH, 
A signed by dircM-O rH ])iu*suunt to Cos. 
(Consolidation) Act, 1908 (c. 09), h. 113, arc 
not ackrKJwledgments of those fees within 
Lord Tenterden’s Act. 

After an order for tlie compnlHory w inding 
up of th(-* CO. the apidicant put in a proof for 


PART II. SECT. 5, SUB-SECT. 1. 

134 vl, Undischarged banter apt.] 

—Where a creditor, having obtaintxl 
the leave of the Insolvency ct„ sued an 
Insolvent in an ordinary civil ct. to 
recover a debt, the adjudication being 
in force, the fcraier wats not entitled 
in computing the period of limitation 
for the suit, to exclude the time dining 
which the insolvency proceedings were? 
pending. — MAcnANJEEUi Ahmej* v. K. 
Govinda Pbabhu (1928), I. L. R. 51 
Mad. B62.— IND. 

PART IL SECT. 5, SUB-SECT. 2. -A. 

td. Cnep-payment agrmneiU.] — A 
lessee imder a crop-payment lease 
agreed to deliver in the name of the 
lessor one-third of the crop A in 
addition enough thereof to pay cwfrtaln 
taxes. He flnlshcHl delivering wheat 
to the lessor's cr^Jt on Oct- 9, 1923, 
A on that date had marketed all the 
remainder of the crop In his own name. 
The amount delivered for the lessor 
was not sufidclent to fulfil the terms of 
the covenant to deliver : — Held : the 


bro.icli of tbi? ai;ic('»ui;nl was ('Oinmilird 
on K;ij<l (late iV 8tat. T.Iiiiitul ions <*inn- 
ineixicd to I'lJM ther from, the 
ment nut helug undoi seal, the peilofl 
(jf limitation uas six yours,- (ioKi><»’ 
i r. lOscnoHotajii, [19311 2 W. Jt. 

i can. 

I PART II. SECT. 5. SUB-SECT. 2. - 

I C. ti). 

i 147 i. Vale of mnhing .} — Where a 
prorniasory note is payable with interest 
! on demand. Htat. Limitations begins 
I to run from the date of the note. — 
IMCKHIAL Hank of Ca-napa v. Simphos 
(Man.), 11927] 3 W. W. H. 600.-~CAN. 


PART II. SECT. 6. SUB-SECT. 2.-~M. 

a^. Money repayaitle ** as Sfxm as 
possUile ” — Time runs from date of 
atfUUy to pay.) — Ingiwibretaicn v. 
CffKlHTBN^EN, {19271 3 W. W. 11. 135; 
37 Alan. L. H, 93.— CAN. 


PART II. SECT. 5, SUB-SECT. 2.-~U. 

236 ii. Proviso for compensaiion 

by will — Tims does not run until death 


of tmploucr.) WnsTvw i.'. 'rnoMi'Rov, 
[1927) 2 I). L. Jt. 31h ; 00 t). L. it. 
185. -CAN. 

P4RT II. SECT. 6, SUB-SECT. 3. -A. 

if. Slat tile barred rlahn for ditnaif/m - 
Properly re tut end UHeleen by other 
1 -'r';m*KoN v. QoijCKc;, II‘J2H| 
2 1>. Ji. It. 273 ; ufjtf., 10 tpK'. K. Ji. 
153. CAN. 


PART II. SECT. 6, SUB-SECT. 3.— B. 

f J, .J — Kkur V. A'rcAvnn 

& Noutji-Wkrt Uy. (Jo. (1895), 25 
•i. C. U. 197. —CAN. 


PART II. SECT. 0, SUB-SECT. 2.- A. 

sg. Ae.W/n barred by Jh’oogid Area 
UelieJ Act, 1922.) WtU.lA.vm v. .SaCT- 
shu (Alttt.), 11929] 3 VV. VV. It. 195.- 

CAN. 

PART II. SECT. 8, SUB-SECT. 2. 

oi. .]— Ganda 8iNrm v. Uhao 

BlifOn-BUAUWAN Hi.voh. Mst. Buaju 
(1926), 1. L. K. 7 Lab. 403.--IND. 
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£960 in respect of directors’ fees. The 
liquida,tor rejected the proof to the extent 
of £850, allowing only £600 on the ground 
that all directors’ fees which had accrued due 
more than six years before the date of the 
winding-up order were barred by 8tat. 
Limitations. The director’s fees due to 
appct. appeared from balance sheets duly 
signed by two directors & passed by the co. 
Upon a summons taken out by the applicant 
asking that the decision of the liquidator 
rejecting his j>roof to the extent of £3.50, 
might be reversed, that the proof might be 
allowed in the full sum of £960 : — Held : 
(1) a board of directors, acting as a board, 
& passing a resolution adopting a balance 
sheet which includes directors’ fees, does not 
bind the co. to pay tho.se fees ; (2) a balance 
sheet so adopted U signed by directors 
pursuant to Cos. (Consolidation) Act, 1908 
(c. 69), s. 118, is not a written promise by the 
CO. or its agents to pay the directors’ fees. — 
Ue Coliseum (Barrow), Ltd., [1930] 2 


Ch. 44 ; 99 L. J. Ch. 423 ; 143 L. T. 423 ; 
[1929-30] B. & C. K. 218. 

400a. Retrospective operation.] — Above 

Act came into operation on Jan. 1, 1829 : — 
Held : an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 
promise made before the passing of the Act. — 
Towler V. Chatterton (1829), 6 Bing. 268 ; 
L. & Welsh. 74 ; 3 Moo. & P. 619 ; 8 L. J. 
0. S. C. P. 30 ; 130 E. R. 1280. 

Annotations : — Expld. Moon v. Durden (1848), 2 Exch. 22- 
Consd. K. V. Leeds & Bradfoitl Ry Co. (1852), 18 Q. B. 
343 ; Wriffht v. Hulo (1860), 6 H. & N. 227. Refd. Paddoii 
r\ BarUetl (183.5), 3 Ad. & Kl. 884 ; Batchelor v. Mid- 
dleton (1848), 6 Hare, 75; R. v. CroAvan (Inhabitants) 
(1849), 13 Jur. 1099; Leary v. Pattrick (1850), 14 .Tur. 
iKi2 ; ricnshall v. Porter, [1923] 2 K. B. 193. 

449. Add, Annotedion : — Refd. Re Coliseum 

(Barrow), Ltd., [1930] 2 Ch. 44. 

578. Add. Annoialion : — Refd. Harnett v. Fisher, 
[1927] A. C. 573. 

696. Add. Annotation : — Generally^ Mentd. Smith 
v. Wood (1928), 139 lu T. 250. 


Part III.- 

758. Add. Annotations:- — Consd. Dennerley v. 
' JVcstwich U. 1). C. (1929), 141 L. T. 602. 

Refd. Royal Trust Co. v. A.-G. for Alberta 
, (1929), 40T. L. R. 25. 

766. Add. Annotation : — Reid. Dennerley v. Prest" 
wich U. D. 0. (1929), 141 L. T. 602. 

757. Add. Annotations : — Distd. Dennerley v. 
Prestwich U. D. C. (1929), 141 J.. T. 002. 
Refd. Weld v. Petre (1928), 97 L. J. Ch. 399. 

758. Add. Annotation : — Refd. Dennerley v. Prest- 
wich U. 1). C. (1929), 141 L. T. 602. 

785a. In balance sheet.] — A balance' sheet 

contain (‘(I in an annual rei)ort sent by a 


Specialties. 

co. to its shareholders, & filed with the 
registrar of companies, & stating the total 
amount of the co.’s indebtedness under its 
debentures for principal A interest accrued 
thereon since their issue is, although not sent 
to the debenture-holders, a sulheient acknow- 
ledgment by the co. of its liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
s. 3 . — Re Atlantic 1\4cific Fibre 
Importing A Manufacturing Co., Burn- 
ham (Viscount) v . Atlantic & Pacific 
Fhvre Importing & Manufactuimng Co., 
[1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 L. T. 
18 ; 44 T. L. R. 702 ; 72 Sol. Jo. 698. 


PART II. SECT. 8, SUB-SECT. 6.— A. 

409 vili. .]" PiiuL 8 in(3h 

V. Biiojiiaj (1927), 1. L. R. 49 All. 801. 
— IND. 

409 ix. .1 — In nriler for a 

Avritliig to h« Kiifhciciit to tako a <!aso 
out of St at.. liiiniUitioiiis it nuiHt uniount 
cithor to an cxpnisH proiniso to pay the 
debt or to a clear & uiniualincd adnils- 
Hion of a BlIll-subsiHt.lngr liability from 
which nil express pronilsc to pay the 
(l(‘bt will bo imidlod by law. A coii- 
ditloiuil proniiso will not siifllco inili'ss 
t,luMt> bo proof of the fiillilmcnt of the 
conditjou, hot., If such proof bo otlorod, 
a piDiuiso elthor cxpiivss or iruplicil 
wUl bo coMVortod Into an absoliiU* one, 
& ns such will support a claim allcfflnff 
a promiflo to pay on ivonest.— -REKn r. 
Thiel, 11928] 4 D. L. R. 72; iP.h’Sl 2 

W. W. R. 115 ; 22 Sask. L. R. 495. - 
CAN. 

409 X. .] — MacBain V. Mac- 

Bain, 119291 S. C. (Ct. of Sees.) 213.— 

SCOT. 

PART II. SECT. 8, SUB-SECT. 6.-C. 

•h, ytreounf stated — Effect of general 
avknou'kdgment — Whore a chit lin con- 
tained a series of items of debt, all 
taken by deft, fitnn pitf. with the dates 
of tlio loanH mentioned therein, & in 
the end bort' t he follow Inir indorse - 
nieiit “ Examined the account.. It is 
corroot”: — Held: each item was a 
separate debt In Itaolf, & the indorse- 
ment was merely an acknowledirment 
of the cxistintr debt, giving a fresh start 
to limitation In respect of such Items 
only as were not, at the date of indorse- 
ment, barred by limitation. — Deokaj 
TEWARI V. iNOltASAN Tewaiu (1929), 


J. L. R. 8 Pat. 706.- IND. 

PART 11. SECT. 8, SUB-SECT. 6.-D. 

450 xi. .1 — Chapman r. 

lUiJiiioN (Man.), 1192G] 4 D. L. R. 
590.— CAN. 

PART II. SECT. 8, SUB-SECT. 6.— 

E. (b). 

485 ii. .]— /i*e Wahn Estate. 

11927] 4 1). L. R. 440 ; 119271 3 

VV. W. R. 13S; 37 Man. L. R. 95.- 

CAN. 

PART II. SECT. 8, SUB-SECT. 6.- N. 

sh. Use of technical expression by 
layman .] — Doft., against whom pill, 
clnimed a total simi of £1,000 upon 
various causes of action, some well 
founded & some not, gave pltf. a 
document In these words : “In case 
of luy becoming bankrupt & death 
1 owe you £1,000 for money lent “ ; 
in law none of the causes of action 
were money lent, although a layman 
might hove so described them : — 
UcUl : there was an absolute acknow- 
Icilginent sutHclent to take the causoa 
of action out of the Btat. of Tdinita- 
tlous. — COHKN i\ COHKX (1929), 4 2 
C. L. R. 91 ; 3 A. L. J. 102 ; [1929J 
Argus L. R. 204.— AUS. 

PART II. SECT. 9, SUB-SECT. 1.— 

F. (a). 

650 ii. .] — 111 owler for a part 

payment of a debt to avoid tbo etfect 
of Stat. Limitations it is not necessary 
that the paymeut should actually pass 
from the debtor to the creditor in the 
form of money. Therefore, where the 
debtor, the maker of a promissory 

18 


note, }M.‘rformcd work for t.ho creditor 
for whl(di he was entitled to a certain 
sum (St they agriM'd tiiat it should be 
applied on the note tlien ovenkio & 
Mie ereilit or so applied it : — Held : t.ho 
arrangement took the debt mit of the 
Statute." Wilson r. Bhown, [1931] 

2 W. W. K. 733*" CAN. 

PART II. SECT. 9. SUB-SECT. 1.— 

F. (d). 

1 i. .] — Whore two persons w’ho 

are mutually indebted agree that the 
Hiiuiller account, although doubtful in 
some resiK’tcts, shall bo acknowledged 
ill full as i>art payment of a larger, 
l)ut not fully ascertained, amoimt 
owing by the person setting up the 
former account, such an arrangement, 
although made orally, interrupts the 
runiilug of the Btat. of Limitations 
with resTiect to the balance of the 
larger aeeoimt. — Ghiluert r. Clm- 
MING.S (Man.), 119291 4 D. L. R. 705; 

3 W. W. R. 39.— CAN. 

PART II. SECT. 9, SUB^SECT. 6.— A. 

740 ii. .] — When a creditor 

holds two promissory notes made by 
the same debtor a pajunent made 
giuu'rally on account preventa Stat. 
Limitations from running as against 
the whole debt. The tact that after 
such payments equalled tho amount 
due on one of the notes the creditor 
handed it over to the debtor at the 
latter’s request after crediting to it all 
tho payments made up to that time 
cannot alter the character of the pay- 
menta aa of the date when each of 
them was made. — Wood v. Richmond, 
11928] 3 W. W. R. 737.— CAN. 
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Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. Add. Anuoiaiion .* - Refd. Weld v. Pel-re 
(1928), 97 L. J. Ch. 890. 

834. Add. Annolaiian : Refd. ]h lUake. Uv 
Minahan’s Petition of PiKkt (1081). 100 
L. J. Ch. 251, 

848. Add. Anuoiaiion .* -Refd. Purnell v. Koelie, 
[1927] 2 Cb. 142. 

862. Add. Ajinotalion : — Consd. liarra-tt- r. Kiehard- 
son & Crosswell, [1080] 1 K. 11. 080. 

873. Add. Annoiaiion : — Refd. Dennorb^v r. Prest- 
wich U. D. C. (1029), 1 11 L. T. 002* 

915. Add. Amioialion : - Afi io (1) Refd. Wi‘M v. 
Petre (1928), 07 L. Ch. 800. 

956a. •]- !*>’ an indenture of leasi* dated 

Feb. 9, 1900, the predec(‘ssor in title of ]>ltf. 
demised certain nremisos to dtd't., II., for the 
term of ninety -nine years from Dec. 2.5, 1008. 
at a yearly l ent t)f £0 Os*., payable <iua.rt(‘i ly 
on the usual quarter days. H. covenanted 
for liimsclf «fe Ids assigns to pay the r<*nt on 
the said days, & it was provid(‘d that, if 
wlien any part of the rent should have Imhui 
legally demanded or not, it slnmld be lawful 
for the lessor to re-enter upon tlu? premises. 
On Apr. 80, 1921, the term became V(v<t(‘d in 
deft., C. Neither (m Dec. 25, PM 1, nor 
thoreaft(*r to the da(-e of the writ , <!:a « dher 
Jl. or (k pay to ]»ltf. the rent due innlei ‘in | 
lease. In an action by pltf. for ]»osse;>‘:ioe 
of the premi.ses, b(‘gnn on Jan. 28, 1928 : 
Held: (1) although pUf.’s i*igld- to re-enter 
uX)on the premises hist aeci’iied to Idm in 
respect of the non-pa yirn‘rit <*f rent f>n 


Doc. 25, 1911, bis claim to possession was 
not barred by Ileal Property LimiPit-ion 
.Vet. 1871 (c. 57). s. 1, it Ileal ProiK>rty 
IJinitation Act. 1888 (c. 27), s. 8, a.s not 
h.aving be<m made within iwt'lvo years next 
after tliii time at which the right to make 
.such entry had lirst accrued, but his right to 
re-enter aeerued afresh in respect of each 
subsequent (pi.irb'r day whenever any part 
of the lent r(‘s,erved under the lease was in 
arro.ar for <-W(‘nty-one tlays, «fc he was, there- 
for(\ entith'd to rely on the last non-payment 
of rent befort' writ- issued or any previous 
non-payment up to tAvelve years before 
Avrit ; (2) t he ea.se was governed by s. 8 of 
tlie Ileal Proiieity Limitation Act, 1888 
(c. 42). s. 8, which p!-o\ ides tliai all actions 
for d('l)t for rc'ut tlu'n* iiif'utioned shall be 
e;o]nmenc<'d tVs sued within twcud-y years 
;\fl-er the eaus<! of such a-ct-ion, but/ not- after, 
A- not by lhail Cro|»{>!‘t-y Limitation Act, 
1888 ((t. 27). s. -12, which provides that no 
arrears of nait shall hi- recovered hy any 
aet-ion but w ithin siv y(*ars next, after tiu* same 
.shall hav(‘ bi-coim- due. A that, tlK‘i*id()r<*, 
deft., C.. would ha.v(‘ to pay or t-(*nder t-o 
pltf. all, tVr not me?*ely sj\ year.s of, l-he arrfvi?'K 
of rent owing under the. lease in order t.o 
defea-t- ])ltf.’s claim by ree.»urse (,o Coimuori 
Law*^ I*rocedui’e Ac-t, 1852 (e. 7(»), s. 212, At 
1-0 obtain relief und(‘r Supi'eftie (!t. oi Judica- 
ture (< ^)nsolid.'lt io)i ) Act-, 1925 (ir. 49), s. 1<».— - 
l{AIU^.^'rr r. |{if jiaudson At Ckk-sswi-M/I/, 
119891 1 K. M. 989 ; 99 L. ,1. K. R. J51 ; M2 
I.. T. 909 ; -19 'r. ],. {(. 271.1. 


PART IV. SECT. 1, SUB-SECT, 1. C. 

di. ,]~l{e Linu (1008). 4:5 

N. 8. n. 60 ; 0 E. L. K. ^01. -CAN. 

q i. — — Receivership urderA — re- 
ceivership order on a jndjuin nt 

dot;s not becoint? inelTc-etive, vvlien tin- 
renasdy on the juilKimait hecoinc.- 
barred by 8l,at. Llinilai ions. Wii.ki.vs 
V. Minek (Alta,), (1027) 1 I). h. H. 
286 ; [1026] 3 VV. W. U. 778.- CAN. 

•j. Ilow judpmeni kept alive-— lie ^ 
vivor.] — Where a judg’rniait is about to 
V»eeome barred by Slat. I/imitntioii.s, 
twelve years having nearly run, it may 
bo kept alive by applying for leave to 
enter on the judgment roll «. suggest ion 
reviving tbo jiiiigment & allowing 
execution to be Issued thereon. IMtf.'s 
alternative is to rt;Hue on the judgment. 
— Security Lumher Co., I/m. r- 
Koskie, [19241 1 W. W. U. 6-18.— CAN. 

PART IV. SECT. 1. SUB-SECT. 1. - E. 

852 ii. .] — A delit under a 

covenant in a mtge. executed iimlei- 
seal is a specialty debt, & the 
period of limitation applic/iblc thereto 
is twelve yeai^. — Investors Moirr- 
OACE Seoututy Co. v. McDonald Is: 
He.vrv, (19271 1 W. W. H. 671 ; 21 
Sask. L. U. 409.— CAN. 

852 iii. In 7norigaoe not umler 

weal.]— An action on the persona] 
covenant in a mtge., which is registered 
ogalnst land in Alberta but which Is not 
utiiicr seal, is an action on a simple 
contract debt, & the period of limita- 
tion applicable thereto is six years. — 


Six u;tk liKi-oK i/’K.NTrm*iUsK.s 

THU-.l.I.K.'-i I MMOIUl.IEItKH r. WlUlSI KU 
A- Mim. (Alta.) ; Hl»-. i I 9. I,. I.'. Mi.> : 

Alia. I.. I,-. 120 ; (1027) 3 W. \V. H. 

817. CAN. 

8.'72 iv. .] M.. I.y ni(.-r.-. 

' midri- sral vV rcri-tm'd, mlci-«l. land In 
I t he provim-f «d \ll/i-rtu to pltf., tV kuI> 
i si-(u:i.*nt ly, by 1 ransfur, not under soal, 

; -nadr jnnsnaiif tf> Alla-rUi I.aii-J 'J'it O-s 
' A'-t, Nr J ‘gisten d t f.tnsff-r-n-d t la- laud f «( 
9., u ho f la rnby l» <-arta.- 9 jiIiI»- to pit f., 
j nndi-r t ho implied hy virtue 

: of rt, al (I) Iff sJijfl A<*t. tf) pa v t la- 
1 rnfg^-. Jiioiury. .Mon- than si.x year-', 
i Init less than 12 >e. r /, after regi.-l.ra- 
I lion of the transfer or any piiymenf 
i on rus-oimi <)r \vritteii acIcnowIoUgii'.ent 
i of Jiahility hy H., p."f. sued Jb in 
! Mhertu f'*r payment: — HeUl : li.V 
1 Jiuldlity to jiltf. woH not st-utule 
! l/jirrcd. 'Die perioa of limitfition in 
* Alhertii for t>ringing octicxi to ns-over 
j monev seeiired hy mtge. made under 
: AJIierbi Land J’ltlcH Act is 12 yi-ars. 
i - TiirS'lS A (lUAHANTKE (JO., J/l D. 
i r. lU:XTO\, (10201 3 D. L. IL Hr.:i ; 

; J!. 620 ; rersg., |102«J 4 I). L. If. 

i 7!^i : V. \V. VV. If. 206 ; 23 Alta. L. ii. 

: at).';. - CAN. 

■ 852 V. .) -AHftUi Ili HAi.N' 

’ r. OiiATATunu:.! & Aiimad-T li.ah Khan 
; (1027), I. L. II. .00 All. 328.- IND. 

sa. Pr'Ur.r of mle. for arrfm s of inierest 
'itjuler jnortfffiijr. fJceti- i'Vh elite'' ej-tend’ 
ing to repnyvtnU tif j/rinf IfMd.]- - 
JoHEvn r. JoHEPJi (192.6). I. L. IL 6 
Ran. 771.— IND. 
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cJ. lirtdrh of ronifilitm in loiolyut/o 
(l(t(j,\ A simiile. mlg<-.., exeeiiled on 
-May 1, IJInO, for a term of t hree yeai-s, 
eont.ained a. NtJpulat.lon to the o-tToet 
that, if the ndgor. l.rariHfem-d the 
mortgijgcd firoiierlj", tin* ndgee. hhoiild 
he jit, !ll>er(,.v to HUe hefoIT^ tho expiry 
of fhi' term. On Mar. 8, 1011, tho 
inigur. Klood surety for one A. in tho 
amount of R.'s .60 liyfud lu'cat.ed a 
umall r-hnro in the ]>roi»orly r-overe,d 
hy the deed of I SM)9. .\o actual iiotle-e 

of thiin tninsiudion wi ,'i givi-n to the 
first mtgee. A suit A.i , llh-d on (ho 
mfg«-. of lOtlO. on Mur. 27. 1921, A the 
]il« a of limitation was se.t no liy deftn. : 

Held: the suit, was within Him:. 
Asuig ilU/SAi.s r. CrrAT-Anioif/./ U. 
AiiMAD-rLi.Aii Khan (I 927 l J. I/. Ii. 
.60 All. ;i28. IND. 


PART IV. SECT. 1. SUB-SECT. l.~H. 

Bm. Mtmcy dm' (m roeenarU — In 
aurenn* lit for Property 

i.indUitlon Aet, ll, ,S. M., 1013 (c. 116), 
s. 21, applies to on notion on a. covenant 
In an agreement for sale for payment- 
of the imrchaHe-prlec," Lowekv v. 
Lamo.vt (Man.). fl027j 1 D, L. It. 660; 
[1027] 1 VV. \V. Jl. 0.6. CAN. 


PART IV. SECT. 1, SUB-SECT. 4, - 
B. fa;. 

k i. - . 1 — Hehvaih V. Shear. [ 1 02H i 
1 ]). L. R, .640; 61 O. L. R. 400; 
rresd.onother tirounda, (1929] 2 1>. L. it, 
633 ; 63 O. L. R. 381.— CAN. 
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959. Add* Annotation : — Consd. Barratt v. Richard- 
son & CressweU, [1930] 1 K. B. 686. 

964a. .] — Houton v* Thompson (1866), 25 

L. T. O. S. 292, L. .T.T. 

976. Add. Annotations : — Refd. Re Lloyd, Lloyd v. 
Lloyd, [1903] 1 Ch. 385 ; Lewis v. McKay, 
Algate V. Viigler, Clark v. Potter (1924), 98 
L. J. K. B. 840. 

976a. .] — The allowance of interest upon 

a legacy charged upon real estate, & due 
upwards of six years, Is to be calculated from 


the filin g of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee. — Ohappeu. v. Bees (1862), 1 De G. 
M. & G. 393 ; 20 L. T. O. S. 67 ; 16 Jur. 
415, 417; 42 B. R. 603, L. 0. 

AnnataiionB Eeld. Re lioTd. Lloyd v. Lloyd, [19031 1 Ch. 
385 ; Lewis v. MoKay, Alffate v. Vuglor, Clark v. Potter 
(1924), 93 L. J. K. B. 840. 

1008. Add. Annotation : — ^Refd. Barratt v. Richard- 
son & CressweU, [1930] 1 K. B. 686. 

1011. Add. Annotation : — Refd. Re Wait, [1927] 
1 Ch. 606. 


Part V. — Land or Rent. 


1029. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1033. Add, Annotation : — Refd. Weld v. Peire 
(1928), 97 L. J. Ch. 399. 

1037. AdiL Annolaiion : — Refd. Barratt u. Richard- 
son & Crusswell, [1930] 1 K. B. 080. 


1041. Add. Annotaiions: — As to (1) Refd. Purnell 
V. Roche, [1927] 2 Ch. 142 ; Barratt v. Richard- 
son & CressweU, [1930] 1 K. B. 686. 

1088. Add. Annotation : — Folld. Salisbury dC Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 


PART V. SECT. 1. 

0 1, aaainHt Crown.] — An 

adverse posw^sslon of lanti iji Now- 
foimdland for sixty years Is a bar to 
t.ho rights of the Crown, & the same kind 
of posHosslon for seventy years will 
depilve the Crown of Us right of entry 
ujnm those lands. — It . v. Kouoh (1819), 
1 NHd. L. It. 172.— NFLD. 

0 11. Slahite of LimiinUons 1 

fi. 9.1 — l^iTTlClWON V. McrilRRSON 
(lR7r)), 10 N. S. It. (I 11. & O.) lift.-- 
CAN. 

0 111. When qiwstion for jury — 

UighlH of ptaintiff .] — Dow d. Lyons a. 
CliAWFOKl) (1842). fl O. B. 334.— CAN. 

0 |y. Itc -entry by reyisiered 

oii’ii.rr.l— AVhere a person has by 
nnlnterniided posaesslon of land for 
over twelve years nc<iulre(l the light 
to exclusive possession thereof under 
Idudtntion of Actions Aot, that riglit 
oannot be destroyed in favour of the 
reglstemi owner ineroly by the Intler 
regaining posm^ssion for a period less 
t.hnn the statutory ono. — S iitutclifi^k 
e. Lkmon, 11924] 1 W, W. It. 1059.— 
CAN. 

0 V. .Afiiou for purchase price 

by vendor )- Branihin v. Daijo, 

in»3()l l W. vv. ]{. 277 : 2 1 ). L. It. 
272 : 21 B. L. J{. 302, C. A. - CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) i. 


1067 V. .] — Nonuc i?. Noble 

(1912), 27 O. L. R. 342 ; 4 O. W. N. 
359 ; 9 1). L. K. 735.— CAN. 

1057 vl. Tenant holdinu oerr.] — 

Dor d. Ohabtjcs v. Cotjon (1851), 
8 U. C. It. 313.— CAN. 


1067 vii. .)- -IMrRRr. Stkyrnaon 

(1913). 98 O. L. It. 379 ; 4 O. W. N. 
901 : 12 D. L. R. 820.— CAN. 


1057 viU. .J — Whero It is found 

by the trial Judge, & the ovideiico 
supports such finding, that defts. & 
those \mder whom they claim have 
boon In [vossession of the land In 
<lueHtlon, & exervisiug acts of owner- 
ship for a period of more than 20 years, 
iSr that pltflR. & those under whom they 
claim have l>een out of possosslon for 
a coiTe.spoDding period. Stat. Limita- 
tions bars any action by the latter 
against the former in rt'spect to the 
ownernhlp of the land. — H aupax 
Power Co. r. CimiRTiK (1915), 48 

N. S. R. 204.— CAN. 

1067 lx. .1 — SOULIB V. Aem- 

sniONO (1917), 51 N. 8. R, 315; 36 

O. L. R. 778.— CAN. 

1057 X. .1 Montreal Triw 


(A). V. CnoHBY, 119311 2 D. L. R. 534. - 

CAN. 


t i. .] — Western Canada I^oan 

Co. V. Carrison (1888), 16 O. R. 81.— 

CAN. 

t ii. .1 — Townbhtp of Col- 
chester SotTi’n V. Haoebtt, [1927] 4 
D. L. It. 317 ; 01 O. L. K. 77 ; affd- 
mb nom. Hackett v. COLCHEB'rKR 
Booth Municipal Corpn., [i928] 3 
1). L. R, 107.— CAN. 

t Hi. .h Re Bell (1871), 3 

CU. Ch. 239.— CAN. 

t Iv. .]~Creioiiton V. Kuhn, 

CasH. Dig. 2nd ed. 84.5.— CAN. 


t V. .] ~IleM : pltf. bad 

CHtablJshed aji actual, visible, undis- 
turbed, continuous posaoHsion of 
a town lot, of which she or her husband 
or both bad been in possession since 
1891, by themselves or their tenants, 
& which had been used or cultivated 
as a garden, for more than twelve 
years ; & she was entitled, under 

imperial Real I’roperty Limitation 
Aot, 1874, to a declaration that all the 
rights of (lefts. In the lot bad been 
extinguished in her favour. — Brad- 
HllAW V. l^AITTCRBON (1911), 1 8 W. L. R. 
402 ; 4 Sask. L. R. 208.— CAN. 


PART V, SECT. 3. SUB-SECT. 1.— 1 

B. (a) U. I 

z i. A ^cement for poaaession j 

durlna life.] — Roan v. KiiONSBEiN i 
(1886). 12 O. R, 197.— CAN. ! 

PART V, SECT. 3, SUB-SECT. 1.— 

B. (b) I. 

0 1. Acts done with consent of 

(rumer.] — Held : the operation of Stat. 
limitations In favour of the owner : 
was not suspended. — Eaulbach r. ! 
Cook (1900), 89 N. S. R. 500.— CAN. j 

0 ii. .] — ClLABKE V. Babbitt, | 

[1927] 2 D. L. R. 7 ; [1927] S. C. R. ! 
148.— CAN. i 

d i. OidHng %Dood on upland et grass ! 
on TiierNiow.] — Held : not of very • 

serious importanoo in establishing a j 
title by occupation without more. — ; 
Dunoanson V. Atwell (1914), 14 i 
K. L. R. 348.— CAN. • 

PART V. SECT. 3, SUB-SECT. 1.— I 
B. (b) iv. 

1089 i. Adverse title may be acquired — i 
Land acquired for public undertoKing, 1 — ! 
A title by possession may be acquired 
as against a railway oo. to land ! 
originally obtained bv them for railway ; 
pumosee. — E rie & Niagara Rt. Co. * 
V. HoubBEAu (1890), 17 A. R. 483. — ! 
CAN, i 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (b) V. 

1094 i. Non-user not abandonment.] 
— In the case of mineral rights, non- 
user does not amount to abandonment 
of possession on the part of the owner, 
whoso right is not barred so long as 
the minerals are not worked by some 
one else ; & by working a part of the 
minerals or opening up particular 
(quarries, possession over a continuous 
held of minerals or of quarries cannot 
bo obtained. — Gopi Ram Bhotica v. 
Thakur Jagarnath Binoh (1929), 
I. L. R. 9 Pat. 447.— IND. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xii. 

n I. Conflicting grants .] — 

Lawbon V. Whitman (1861), l N. S. R. 
(1 Thom.) 208.— CAN. 

Bg. Isolated acts of trespass.] — 
Sherren V. Pearson (1 887), 14 S. O. R. 
581.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (b) xiii. 


r i, — cuNARD’s Lessee 

V. Irvine (1853). 2 N. S. R. (James) 
31.— CAN. 


r ii. I'enarU at will of remainder 

— Riyht of owner to enter.]— Where a 
party was allowed to enter on a lot 
of wilderness land, with th6 privUego 
of olearing & chopping a portion of It, 
but under such on arrangement as to 
the remaining portion as would make 
him a tenant at will of the whole ; 
l>ut the owner also entered from time 
to time Sc cut Sc disposed of the 
timber : — Held : Stat. Limitatloiis diil 
not run in favour of the tenant except 
as to tho part exolusively occupied by 
him. — Doe d. McKenzie v. Mosher 
(1874), 2 Pug. 355.— CAN. 

0 i. .1 — ^McNish V. Munro 

1875), 25 C. P. 290.— CAN, 

1 1. LlNETil871), 3 Ob. 

C?h. 230.— CAN. 


t ii. .1 — Cosgrove v. Corbell 

(1868), 14 Gr. 617.— CAN, 

■n. No occupation by anyone for nearly 
twenty i/ears.}— W allbridgb v. Gil- 
MOCR (1872), 22 C. P. 135.— CAN. 

80 . Possession under conditional agree- 
7ncnl — FaUnre of owner to observe con- 
drNon.l— B ishop r. <3ox, [1928] 2 
D. L. R. 990.— CAN. 


•p. Willingness to pay rent — Adverse 
possession under order of cowt.'h- 
Goptka Raman Rot v. Atal Singh 
(1929). 56 L. R. Ind. App. 119.— IND. 
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VoL XXXIL— Limiiation ol Aottoos. Caaes 1180a— 1885. 


1180a. .] — Babbatt t\ Richabdson & Obess- 

WEix» No. 956a, ante. 

1140. Add* Amioiation: — Aft to (1) Distd. Taylor 
V. Twinberrow, [1930] 2 K. B. 16. 

1145. Add. Annotation : — Retd. Harnett r. Fisher, 
[1027] A. C. 573. 

1157. Add. Amioiation - Consd. BaiTatt v. 
Richardson & Oresswi‘ll, *[1930] 1 IC. B. 686. 

1190a. Tenancy created before Act.] — Real 
Property Limitation Act, 1833 (c. 27), s. 7, 
is not retrospective, & applies only to 
tenancies at will, created after the passing 
of the Act, or at most to such tenancies at 
will as existed when it passed. Therefore, 
where B. became tenant at will to A. in 1817, 
& continued such tenant till 1832, when 
B. died : — Held : the right of A. was not to 
be deemed to have accrued in 1817, but in 
1832, the statute in question having passed 
in 1833 . — Dob d. Evans v. Page (1844), 5 
Q. B. 707 ; 1 Dav. & Mer. 601 ; 13 L. J. 
Q. B. 163 ; 2 L. T. O. S. 420 ; 8 Jur. 399 ; 
114 E. R. 1439. 

Amiotaiicms : — Difltd. l>oe d. Jukoa v. Sumner (1845), 14 
M. & W. 39 ; Doe d. J ayman v. Moore (1840), 9 0. B. 
.555 ; Doe d. Angell v. A igell (184fl). 9 Q. B. 328. Apld. 
Doe d. Birmingham Canal NavlKatlons (PropriotorH) v. 
Bold (1847). 11 0. B. 127. Bold. Comlll v. Hudson (1857). 
fi W. R. 37 ; Devine v. Holloway (1861), 14 Moo. P. C. C. 
290 ; Hofiran v. Hand (1861), 14 Moo. P. O. C. 310. 

1272. Add. Amioiation: — Refd. Re Blak*', Re i 
Minahau’s Petition of Right (1931), 100 
L. J. Cai. 261. 

1284. Add. Annotations : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142 ; Barratt v. Richardson & 
Oresswoll, [1930] 1 K. B. 686. 

1286a. .] — Pdbnbixv. Roche, No. KirTK, i 

post. i 

1208. Add. Annotations : — Consd. Weld v. Petre j 


(1928), 07 L. J. Oh. 399. Refd. Barratt v. 
Richardson & Orosswell, [1930] 1 K. B. 680. 

1310. Add. Annotation : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160. 

1353a. Not by possession by permission of 

mortgagee.] — Haij. r. Doe d. StmTEES (1822), 
5 B. & Aid. 687 ; 1 Dow. & Ry. K, B. 340 ; 
106 E. R. 1342. 

Annotatums : — ^Reid. Doe d. Corby v. Bruuston (1835), 4 
L. J. K. B. 166 ; Heath v. Pugh (1881), 0 Q. 13. D. 346. 

1369a. Subsequent disability ol mort- 

gagee.] — In 1902 freehold hereditaments 
were assured to a mtgeo. In Fob. 1907, the 
intgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the datfj on which 
the mtgee. became of unsound mind was 
made on .Tan. 30, 1907. In Mar. 1907, the 
husband of the mtgee. accepted, on behalf 
of the mtgee., a furthcT payment on account 
of interest. Since that payment no further 
payment of interest was made. On a 
aiiininons for foreelosuio issued in 1926 by 
the mtgee. : — Held : ( I ) the right to com- 
mence proceedings 11 rat accrued, at the 
latest, at the date lLve<l for the redemption 
of the mtge., wliich was a date earlier than 
that on w’hich the mtgei\ became of unsound 
mind ; (2) the foreclosure procec^dings must 
be dismisBcHl, inasinin i‘i as, in view of the 
express words of Real Property liimitation 
Act, 1837 (e. 28), a ilisaVdlity beginning after 
the date when the right t(« bring the action 
first accrued, or must la^ dtjemi‘d to have first 
accrued, woidd not entitle tlu5 intgce. to the 
protection given by Ueal Prcq»erty Limitation 
Act, 1874 (c. 67), s. 3.-— v. Roche, 
[1927] 2 Ch. 142; 96 h. I. CU. 431; 137 
L. T. 407 ; 71 Sol. .Jo. 452. 

l385. Add. Annotatiofi : — Refd. Purnell v. Roche, 
[1927] 2 Oh. 142. 


PART V. SECT. 3, SUB-SECT. t,-C. 

tt i. OccupaU^ of room in build' 

ino .] — IREDALE V. Loudon (1908), 

40 S. C. K. .'H3.—CAN. 

PART V. SECT. 8, SUB-SECT. 3.— A. 

q i. .] — A decree against a Hindu 

widow in relation to her deceased 
husband's property is binding upon the 
reversioners although it is founded 
upon limitation ; but under the 
Indian Limitation Act, 1908, Sched, I., 
Art. 141, a suit by the reversionary 
heir for possession of Iminovalde 
property of the estate, as to which no 
decree had been made against the 
widow, is not barred by limitation If 
It is brought within twelve yeare of 
his estate falliug Into possession, even 
thongh deft, has btwn in adverse 
posaession for twelve years at the date 
of the death of the widow. — Jaooo 
Bai V. Utoava Lad (1929), L. R. 50 
Ind. App. 267.— IND. 

r. Revsd.. 2 O. L. R. 637. 

PART V. SECT. 6. 

1247 lil. As ffussts.h- 

The owner of a bouse allowed his 
sisters to reside therein A contributed 
to their support. He paid the rent 
& taxes A executed all necessary 
repairs: — Bdd: the oocupatlon was 
in the character of guests A not of 
tenants at will A ^tat. Limitations 
did not run as against the owner. — 
Pbakjn «. PBABIN, n 8951 2 1. R. 359.— 
IR. 

PART V. SECT. 6 . j 

♦ i. AcknowUdmieni by 

agent .] — ^Aii acknowledgment of tide 1 


)».v jui ag<*nl Is iiirtYooUml to salisfy 
the pioviHioiis f»f Real Property Lindt u- 
(ion Act, isa.'l, H, H.-- McLeod r. 
l’KARS<»N, 119311 .3 W. \V. U. 4.- CAN. 


PART V. SECT. 12, SUB-SECT. 1.— 
A. (A). 


1350 III, .]— Doe d. MoaREOOK 

e. Ha WEE, Doe d. MoGreoor v. Crow 
(1837), 5 O. 8. 496.— CAN. 

1350 iv. C fVill. 4, c. 43, s. 2.]— 

Doe d. Ciiipma.v v. Dkvkber (18.'>4), 
8 N. B. R, (3 All.) 23.— CAN, 

1350 V. Jiral Properly Liiniia- 

turn Act, R. S. M., 89.]- Stover v. 

MARTifANP (1895), 10 Man. L. K. 322. 
—CAN. 

1350 vl. - -.1 — The statutory 

intges. under Land 'ritles A<;t of 
.SQHkatchewaii are subject to pro- 
visions of Jtenl PmiMTty Limitation 
Act of IH74 (imp.). Where ilio time 
for bdriging an aclioii on the mtge. has 
expired, the infgoe.’s iight>< under the 
intge. npe also exti<igub;b»*d & tiii* 
efTect of the cxtiiig«l.<hmeid is to vest 
the land in the ml^f »r. fre<* from any 
rights of the iiitgocr.. as If a roJeaw‘ hod 
het jj exfsMiUMl ; & the mtgor. has the 
right to have the mtge. disehaiged.- 
CoCKBinrrr Plow Co., l/n>. v. Kou- 
.VYASVX, {I931J .3 W. W. R. 171.“- 
CAN. 

1365 i. AelnutvifAgmerd. of riuhl- 
/lousffirieat u hfm iiicm bp nujrlgage^ to 

A inm 1f -~ Clause in iHZL) -Eastern* 
TRUST a>. r. MoAleer, 11931) 1 

D. L. B. .5^'9.— CAN. 


so. Assignment under Insolvent Act, 
1875.) — CX»URT V. Walsh (1883), 9 
A. II. 294.— CAN. 


•r. Uight of er/uitahle mortgagee to rc- 
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cover— A'olunthMUinding j)er8onnl remedy 
barred.] - !{< C«>N LAN’s ESTATE (1892), 
29 L. H. Ii. J99. IR. 

PART V. SECT. 12, SUB-SECT. 1.-- 
A. (b) i. 

It. liectivery of Judgment in actum of 
ejectment urithin tire n't u years tie f (ire suit 
for /’orrr/om/rr. 1 — Held: Htat. Limita- 
tions woH prevented from operattpg 
except frrnij the judgment. — M oKkkn 
e. McKay Odrea 1H73), U. E. D. 121.- 
CAN. 

PART V, SECT. 12, SUB-SECT. l. -C. 

d I. — — A'oZ possessum by lessee of 
moTlgagor.]'- Re Hranta A Hallman, 
|P.)27) 3 1). L. K. H.5« ; 00 O. L. It. 
543; affd. suJ) rutm. Modern Rkaltv 
Co. t;. SriANTC, 11928) 2 D. L. U. 705; 
11928) «. C. R. 213. -CAN. 

PART V. SECT. 12. SUB-SECT. 2— 

A. (a). 

1398 i. Entry by morlgaare.] 
Dedford V. Boulton (1878), 25 (Jr. 
501.— CAN. 

1398 iJ. Twenty years' delay after 

dtiree for redempWm.] — fie Leslie 
(1893), 23 O. n. 143.— CAN. 

8V. Rale by mortyaoee—'WheUier 
remainderman hfjrred .] — When a mtgCM‘. 
lias transferred posHeBsIon of tl»e mtged. 
property tor a valuable eonwidcratlon, 
a suit to nyJeem by a jiJtf. who at the 
daU- wh<5n the mtgee. transferred 
poHsesHion had a cont ingent intercBt In 
I'enjalnder In the proi.erty Ut governed 
by Art. 140 A nt>t by Art. 134 of 
Indian TAndtation Act, 1908, the anlt 
oonaequenUy in not barred, if it is 
brought witbtn twelve yfMm from the 
date when pltf.’K eatato falU into 



Cases 1486— 1661. English and Empire Digest Supplement. 


1436. Add, Annotation : — Consd. Weld v. Petre 
(1028), 97 L. J. Ch. 399. 

1478. Add. Annotation:- — ^Refd. Taylor v, Twin- 
berrow, [1930] 2 K. B. 16. 

1485. Add. Annotation : — Apld. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

1486a. Effect of purchase of freehold reversion on 
lessor’s right of re-entry.] — In 1900 pltf.’s 
father became the yearly tenant of a cottage, 
which he thereupon allowed deft.’s husband 
to occupy rent free as tenant at will. In 
Feb. 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died &; she continued to occupy the cottage 
on the same terms. In 1928 pltf.’s father 
died, having by his will devised the cottage 
to pltf. In Oct. 1929, pltf. brought an 


action in the county ct. against deft, for 
possession of the cottage, in which a plea 
by deft, that the claim was statute barred 
was overruled, & judgment was given for 
pltf. On appeal : — Held : when pltf.’s father 
purchased the freehold of the cottage in 1910 
his yearly tenancy merged in the freehold & 
the rights which deft.’s husband had acquired 
against him as yearly tenant under Ileal 
Propei*ty Limitation Acts, 1833 & 1874, were 
gone, &, as the new statutory period against 
him as freeholder under these Acts had not 
determined at the date when the action was 
brought, deft.’s j)lea failed & the judgnrient in 
favour of pltf. should be affirmed. — Taylok 
V . Twinberrow, [1930] 2 K. B. 16 ; 99 

L. J. K. B. 313 ; 142 L. T. 648. 


Part VI.— Actions against Trustees 


1532. Add. Annotation : — Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12TaxCas. 13. 

1548. Add. Annotation : ~ field, Windsor Steam 
Coal Co. (1901), Ltd., [1928] Ch. 609. 

1551. Add. Annotation : — Consd. Irish Catholic 
Church Property Insce. v. 1. 11. Comrs. (1918), 
• ]2Tax0as. 13. 

1568a. — .] — Tes: atrix, who died in 

1890, gave her residuary real & personal 
e.state to two persons whom she appointed 
her exors. upon trust for sale conversion, 
& out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood after L.’s death or marriage, to fall 
into residue} subject thertito gave the 
I)rooeed8 of sale of the residue to her six 
children in equal shares. L. died in 1910. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
wlio were dead, claiming a declaration that 
certain sums of Consols bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, pleaded the appropriate} statute 
of limitation. ’ITie exors. had set aside sums 
t/O answer the £2,900 legacy in pfwt, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in .June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 


fell into possession in 1916: — Held: (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to recover 
a legacy within Real Property Limitation 
Act, 1874 (c. 57), s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 
(c. 59), 8. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years ; (2) the payments 
relied on, being pajments in rospect of the 
part of t/esiatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that x>ai’t which the exors. were 
said to have misapplied ; (3) the statute 

afforded a good defence in regard to the share 
of the £2,000 legacy also. — He Oliver, 
TiiEOBAiiD V . Oliver, [1927] 2 Ch. 323 ; 96 
L. J. Oh. 496 ; 137 L. T. 788 ; 71 Sol. Jo. 
710. 

1584a. Misapplication of fund — Payments 

In respect of sum accounted for.] — He Oliver, 
Theobald v. Oliver, No. 1568a, ante. 

1588a. .] — Stat. Limit ations cannot bo pleaded 

by trustees, in answer t-o a charge of breach 
of trust, to defend them from tlie conse- 
quences of neglecting their duty in having 
sold an estatt} charged with the payment of 
a sum of money, without satisfying that 
demand. — Milnes r. Cowley (1817), 4 

Price, 103 ; 146 E. K, 408 ; subsequent pro- 
ceedings (1820), 8 Price, 620. 

1632. Add. AnnoUdion : — Refd. He Blake, He 
Minahan’s Petition of Right (1931). 100 
L. J. Ch. 251. 

1636. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1651. Add. A a nafn/ioa Apld. He A Debtor, 

[1927] 1 (^1. 410. 


|) 0 H 8 ti 86 iun. oven thoniirh It Is brousrhi 
inoro than twelve yeans after the date 
of the transfer under wliich deft, 
claims. — S kinnkr v. Naunihal Sinch 
(11)29), L. R. 60 lud. App. 192.— IND. 

PART V, SECT. 12, SUB-SECT. 2.-~B. 

1488 V. .) — Whore of five tenants 

in common of a farm, three acquired 
n title ngalnst the other two by virtue 
of the Statute of Limitations : — 
Held : that the title so acquired by the 
three tenants in oommon was a Joint 
tenancy of the two-flftJis, Sc they were 
then tenants in oommon of their 
original threc'nfths, & Joint tenants 


of the two-flfths so acquired . — He j 
Livinustoxp. (1901), 21 C. L. T. 621 ; 

2 O. L. n. 381.— CAN, j 

PART V. SECT. 10. 

0 I. C3ook V. (3ook (1916), 

8 W. W. R. 60C.— CAN. 

PART VI. SECT. 1, SUB-SECT. 1.— D. 

1571 i. Interest in possession — Dole 
oflircach of trust.] — 0)UOH r. Western 
Trust Co., [1925) 3 D. L. U. 1117 ; 
119251 2 W. W. R. 678.— CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 
ta. Payment into TTmsury by trustee 


company — Order of cour^ for payment 
CM^.I — Where money has been paid 
into the Tivasuiy pursuant to National 
Trustees, Executors K' Agency Co. of 
Australasia Limited Act, s. 19, the 
power conferred by s. 20 of the Act 
ou the Siiprerne Ct. or a judge thereof 
to order payment out to a claimant 
Is, subject to the specified exceptions, 
limited to the period of six years after 
such payment In, whatever proot^dun' 
is adopted. — Nelson v. The National 
Trustees. Execittors & Aoencv Co. 
or Au3Tral-\sia, Ltd., Re Gibbs, [1928] 
V. L. R. 384 ; 11928] Argus L. R. 243. 
— AUS. 



Vol. XXXn.— Limitation of Actions. Cases 1668-— 1816. 


1653. Add, Annoiaiioii : — Retd. Weld v, Peti'c 
(1928), 97 L. J. CJi. 399. 

1665. Add, Amiotaiion : — Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

1674. Add, Amiofalions :-- 'Ref6, Re 'SlvLBon (1928), 


97 L. J. Cb. 321 ; Re Blake, Re Minaban’s 
Petition of Right (1931), 100 L. J. Ch. 251. 
1677. Add. AinwtaUovs:—As to (1) Refd. 7iV Mason 
(1928), 79 L. J. Ch. 321. .4s io (2) Refd. Re 

Blake, Re Minahan’s Petition of Right 
(1931), 100 L. J. Ch. 251. 


Part VII.- -Equity and the Statutes of Limitation. 


1687. Add, A'oiioiaiion to (2) Refd. Weld r. 

Petre (1928), 97 B. .1. Ch. 399. 

1709. Add, Anvotalinn ; Refd. Weld v. Petro 
(1928), 97 J.. J. Ch. 399 

1709a. .] — In 1900 W. mortgaged 

shares to L. to securci /i loan with inlen^st. 
1j. receiv(;d dividends to clear tlie interest 
up to 1908, when they ceased iV the shares 
became of practically no value, 1^. rc'taiiiiiig 
them, bub without foreclosing. In 1910 cV 
thereafter the value of the shares increased 
enormously, such largo dividends were 
paid that by 1921 Jj. had received suOiciont 
to pay off the cepit-al of the loan cV all interest 
in arrear. Ih^ died in 1923. Pltfs., w'ho 
were entitled t(j tJic equity of redemption of 
the mtge., tool: out a summons (daiming 
ledemption, also re|)ayiiieut. of the excess 
of the amount of dividends received by 1/. 
or his exors. over & above the amount due 
under the mtge. Held : (1) equity ouglit 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, the 
security v'oro still a.va-ilahl<.‘, iS: tlie [)osif ion 
of the mtgee. laid lait been alt<fred to his 
X)rejudiee by tlie delay ; (2) tlie liiidt r.f twel vo 
years applicable by Heal V*rt»perty LI .ai*. at ion 
Act, 1871 (c. 57), in the case of a {ntg.... of 
realty would not, by e(iuilable principles, 
be extended so as to sup()<»H. fi plea of delay 
cV laclie.s tV: be made applical>le 1o a mtge. of 
personalty. — W eld v. Pktui:, (1929] 1 Ch. 
33 ; 97 L. J. Ch. 399 ; 139 L. T. 590 ; 41 
T. L. K. 739 ; 72 Sol. Jo. 509, C. A. 


1768. Add. An 72 oMions .' —Consa. Rc Blake, Re 
Minahan’s Petition ol Itiglit (1931), 100 
Ij. J. Ch. 251. Refd. Re Mason (1928), 
97 L. .1. Ch. 321. 

1761. Add. Annofationfc - Consa. bV Mason (1928), 
97 L. J. Ch. 321. Refd. Re Bla-ke, Re 
Minahan’s Petition of Right (1931), 100 

L. J. Ch. 251. 

1761a. Petition of right.] (Mrcurnstancos 

{see Dksoicxt, No. 330a. ante), in which: — 
Held : 8ii])pUani s’ petition was barred by 
Stat. Limitations. li)2‘i (c. 10). //c Mason, 

[1929 [1 Oh. 1; 97 L. .1. Ch. 321 ; 139 L. T. 
477 ; 14 T. li. R. t)0;; ; 72 Sol. .lo. 545, C. A. 

Jnnointion: Consd. Hr IMiiU* . Hr Mliuihnn’s IN'lllioii of 
IMirlil. (IIKD ), MM) L. .J. (Mi. 2.-1. 

1761b. .1 B. died in Lomlon in 

187(5, udestate iV wUhoiit any sui'vivinp 
issue. lliuhT an ord*'!- of tla^ et. dated 1883 
B.’s personal estate wa.s ]>aid to tla* Crown. 

M. , the sn]>plia.nt, as ]<‘gal personal reprtv 
Hentati\ (! ot a grandson of R.’s paternal aunt, 
])y this p(4<it'i()n of right eia.lnied to i><‘ entitled 
io th<‘. estate : -7/ e/d ; St, at. Limitations, 
1023, barred tla^ elaim, \ al.so tla^r,* were no 
facts alleged in tlu^ petition whie.h (established 
a trust in nispect to any |>a,rt o) tra.' money, 
stocks fund.s constituting or r(‘pr<‘senting 
tli (5 j>(*rs*>nal estate ol tla^ said R., or forin- 
ing part of tlitJ consoiidate.d liind. frc 
BlakI'J, /te Min All AN ’s Rjo'rrrioN oe Rkimm' 
(1931), 100 L. .1. CJi. 2.>I ; 115 L. T. 12 ; 47 
q\ L. R. 357. 


Part VMI. -Fraud and the Statutes of Limitation. 


1776. Add. Aiinohdlon : 

[1930] 2 K. B. 72. 
1793. Add. AvnoUttlon . 

[1930J 2 K. ih 72. 
1795. Add. AnnotaiUms 
[1930] 2 K. B. 72. 


Refd. l.ynn v. Bainber, 
Refd. I Afiu V. Bairibor, 


-Dbld. Lynn v. Bainbcr, j 
Refd. Board of O'rade v. 
Cayzer, Irvine, [1927] A. (b 010 ; Rairi(Jutt 1 
Ramkissendass v. Sas.soon L. D. & Co. (1929), j 
98 L. J. P. C. 58. ! 


1798. A d(/. AnriolatAons J^eg*' 

(1930), 113 L. T. 151 ; J.ynn v. Bambca*, 
[1930] 2 K. L. 72. 

1813. Add. A nne/a/ien - Reid, ^ylott, v. Welt 
Ham Corpn., [1927] 1 Cin 30. 

1814. Add. A nnolul i< m Consd, i^ynu c. BambiJr, 

[1930] 2 K. B. 72. 

1815. Add. AnnotalUm:- Refd. lonn v. Rambr r, 
[1930] 2 K, B. 72. 


PART VII. SECT. 2. SUB-SECT. 1. 

1704 I. XJnlrsa iiia][uilof>U‘ to do 

so .] — Though the 8tat. of Lira i tit - 
tioHS by lt« ternm tloea not operute 
directly upon equitable reuiedieii!, Miieh 
I'cniedlee are baned in cts. of equity by 
analogy to the Statute. Tlie analogy 
hi found In the case of constructive 
trusts, where the equity is fusteued 
upon the trustee not because he 
intended to become the fiduciary of 
property, but because of the charactw 
of his dealings & in spite of his intention 
to take the property for biinhclf. liut 
ctfi. of equity have refused to see any 
analogy when a person, intending to 
act in* a capacity which is flducfury, 
baa rocelven aa & for the boneilcinl 

E roperty of another, something which 
0 is to bold, apply, or account for 


I Npecilically for his benefit. S-ueb a 
' person is either uii express ti-usU^c or, 

; if that name doe.; not in strictnchs 
belong t(» him, he stands in the huiuc 
! jjoBltifJii as u direct or ei.pn*ss trustee, 
i TberefortJ, wbei-e pitf. entiiif-.U-a the 
i fiulc of her furniture to deft, autho- 
risod him to receive the proeoeds on 
i her behalf, & where deft, received 
! money from an Insiuanee co. on aeeouut 
’ «)f a loss suKtained by pltf. : — 2Jrui : 

: deft, was imder an oblig«tlon to 
I ae<umnl spc(^illeally for the imuiey, tl>e 
receipt of which was not iiiK^nded to 
■ ereate a mere debt; &, tberf ’ore, the 
I Stat. of I .imitations did not apply 
1 to an action to n^cover such sums ; but 
i where pitf. was entitled to payment of 
a sum of money from a porsoD In 
I Germany & authorised deft, to obtnlu 
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I such money Ac pay it, t(» lari', the 
Lruiisaetion wIiIcjIj Mar purl.lts ijcr- 
I formed to eiuiblo deft,, to ucfiuire sueh 
! money showed that Ite \mi.h not. <rA Jjccted 
Uj He.ctnmt MjMrellWrally for llie money lie 
receiv(rd or the goods Into which It wuh 
! trunsforriicd or tin: luoceeds of thewr 
: goods, A: this caiJK(. of weMon was 
HUbject to the Htat. of LbnitatioiiH.- * 

COHKN V. COUF.S 5- C. b. H. 

! 5M : .M A. J.. J. 102; !1021)i Argus 

I J,. i;. 204 .— AUS. 

i PART VIII. SECT. 1 , SUB-SECT. 2. B, 

■ $c. IVhen time hcairiH to rini-~<^on- 

rriKitm — J rom firsi. intimfitinn oj veraon. 
in posseHfiuni.l — I'L'OH v. Afliiu'roflii 
Ebn. (1928), L, K. 50 Ind. App. 03,— 

IND. 
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CtaMI 80ia Enolish and Emptrr 

1816* Add* Annotation: — ^Refd. Lynn v, Bamber, 
[1980] 2 K, B. 72, 

1817. Add, Annotations : — ^N,F. Legh t;. Legh 
(1930), 143 L. T. 161 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 

1818. Add, Annotations: — Consd. Legh v. Legh 
(1930), 143 L. T. 161. N.F. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1819. Add, AnnoUUiona : — ^Apld. Legh v, Legh 
(1930), 143 L. T. 161. Consd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 

1819a. .] — In an action for an account 

where the plea of limitation is raised, a reply 
that there has been a fraudulent conc^- 
ment of the true facts is a good answer to 
the plea, & the doctrine of equity will apply 
Sl time only begin to run from the time the 
truth became known. — Legh v. Legh (1930), 
143 L. T. 151. 

Annotation : — FoUd. Lynn v. Bomber, [1930] 2 K. B. 72. 

1819b. .] — Since the Judicature Acts 

the equitable principle that active & fraudu- 
lent concealment on the part of deft, con- 


Diobst Sxtpflement. 

stitutes a good reply to Stat. Limitations is 
applicable even to pure common law causes 
of action ; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
ranted as “ Purple Pershore.” Pltf. some 
years afterwards, finding that the trees were 
not “Purple Pershore,** brought an action 
in 1928 claiming damages for breach of 
warranty. Deft, denied the breach & 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 
breach: — Held: (1) either of these pleas 
was relevant in answer to the Stat. Limita- 
tions ; (2) pltf. upon the evidence had 

failed to establish the charge of fraud. — 
Lynn v, Bamber, [1930] 2 K. B. 72 ; 99 
L. J. K. B. 504 ; 143 L. T. 231 ; 46 T. L. R. 
367 ; 74 Sol. Jo. 298. 

1820. Add. Annotations : — Consd. Legh v, Legh 
(1930), 143 L. T. 151 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 


Part IX. — Penal Actions 

1887a. .] — When a statute gives a penalty 

to the King &> to the informer, Sc the informer 
. does not sue within the year the King may 
sue for the whole penalty at any tune within 


and Other Proceedings. 

two years. — R. v. Franklin (1704), 6 Mod. 
Rep. 220 ; 2 Ld. Raym. 1038 ; 3 Salk. 351 ; 
87 E. R. 971. 


Part XII. — Pleading and Practice. 


1948. Add. Annotations : — Apld. Oheang Thye Phin 
V. Lam Kin Sang, [1929] A. C. 670. Expld. 
Elder v. Northcott, [1930] 2 Oh, 422. 

1969. Add. Armotation : — Dlstd. Uc Wheater, 
[1928] Ch. 223. 

1975. Add. Anyioiaiion : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

1976a. Counterclaim need not be barred when 
action brought.]— Stat. Umitations 1623 (c. 

• 16), 8. 3, bars a counterclaim on a cause of 

action which arose more than six years before 


the delivery of the counterclaim, though less 
tlian six years before the issue of the writ in 
the action. — Lowe v. Bentley (1928), 44 
T. L. R. 388 ; 72 Sol. Jo. 254. 

1977. Add. A7moiation Refd. Lowe v, Bentley 
(1928), 14 T. L. R, 388. 

2002. Add, Annotation : — Refd. PurneU v. Roche, 
[1927] 2 Ch. 142. 

2016. Add. Annotation : — Refd. Campbell v. 
PoUak, [1927] A. C. 732. 


PART IX. SECT. 1, SUB-SECT. 2. 

1838 i. Who is *' jmiiu grictwi ” — 
J^cnyincuil Treasurer of Alberta.'] — R. v. 
Canadian Noriukrn Ry. Co., [1923] 
A\ C. 714 ; 93 L. J. P. 0.18 ; 80 T. L. R. 
C91.— CAN. 

PART XL SECT. 1, SUB-SECT. 3. 

■e. Writ oxU of time — Acceptance of 
service .} — When a eolr, has oocopted 
Borvioci of a writ wlilch was issued 
more thou twelve mouths prior to the 
date of the acceptance of service & 
which has not been renewed by order, 
the claim of pltf. cannot be affected 
try the fact that the i>erlod limited 
by Stat. Limitations has run between 
the date of the issue of the writ 6c 
the date of the acoeptanoe of sorvioo. — 
MoimmoN e. Bbntall (No. 2), 11988] 
3 W. W. R. 633.— CAN. 

PART Xi. SECT. 2. SUB-SECT, i.— 
C. (b). 

d 1. Heservatian of ripAfs under 

staixde .] — In on action asainsL defts. 
as makers of a promissory note defts. 
disclaimed portMmal liability on the 
ground that the note in question was 
given by them as trustees of school 
section 44, that the money was obtained 
jif used by them for school pnipoaes, 
that pltf. was aware of the facts Sc 


that at the time of action brought 
defts. had ceased to be trustees for 
the section : — Held : an order allowed, 
adding as parties the trustees of school 
section 44, should have been made only 
upon terms reserving defts.* rights 
under Stat. Llmitotlons. — Douglas 
r. Rawding. [1928] 1 D. L. R. 463 ; 59 
N. S. R. 619.— CAN. 


PART XI. SECT. 7. 

8w. Fieri facias — Sale uKder-^-Pro- 
pcriif baught in by defendant — Claim 
no< revived .] — JoNics v. Hutton (1853), 
11 U. C. R. 564.— CAN. 


PART XII. SECT. 2. 

r i. .] — PuLBiriSR v. King, [1926 

1 D. L. R. 1006 ; 68 N. 8. R. 412.— 
CAN. 


PART XII. SECT. 3. 

1098 iil. .] — In an action 

for trespass & conversion alleged to 
have been committed between certain 
dates by entering upon pltf.'s land Sc 
cutting timber thereon, the combined 
effect of the statement of claim Sc of 
Stat. limitations was to confine pltf. *8 
right of redreto to wrongs committed 
mthin the last seven months of the 
period alleged. The buy returned a 
general veraiot in favour of pltf. : — 
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Held : the evidence was such that the 
Jury could not reasonably have found 
that a wi-ong had been committed 
within the period within which it 
must have been committed in order 
for pltf. to succeed. — Hughes v. 
Bbban Lumber Co., [1928] 1 D. L. R. 
244 ; [1928] 1 W. W. R. 35 ; 39 B. C. R. 
132.— CAN. 


1998 iv. .] — Deft, signed 

an authorisation to pltf. to make use 
of his name as next friend tn an action 
against him for damages, Sc so became 
liable to pltf. for his aoooimt for legal 
services, unless there was an agreement 
to the contrary. Deft. & his mother 
swore that there was such an agree- 
ment, Sc the trial kludge found 
against deft. : — Held : on appeal. It 
still remained for pltf. to prove that 
his cause of action arose within six 
years, or, otherwise, that it was kept 
olive by payment. Sc the burden was 
not upon deft, to prove a negative, Sc, 
there being clear proof that the cause 
of action did not arise within six yean, 
deft. *8 appeal must be allowed. — 
Fullerton r. Blbnkborn, (19281 1 
D. L. R. 409 ; 59 N. S. K. 494.— CAM. 


PART XU. SECT. 4. 

2006 ix. .1 — Guiens tj. 

[1926] 4 D. L. B. 317.— 0AM. 


Harris, 



VdL xxxn. 0aw8 4-lOa. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 


Part I. — Definitions and Nature. 


4, Add, Annotaiioti : — As to (2) Consd. Be 
Prevost, Lloyds Bank, Ltd. v. Barclays 
Bank, Ltd., [1930] 2 Ch. 383. 

5. Add. Armotaiions : — Refd. Midland Counties 


Institution of En^rineors v. I. H. Conirs. (1928), 
14 Tax Cas. 285. Consd. Institution of 
Civil En^neers t». I. ii. Oomrs. (1931), 47 
T. L. B. too. 


Part II. — Property. 


10a. Power to purchase — Statuary — Construction 
of Chantrey bequest .] — Be Chantrby’s Will, 


LHTGnTONv. H uguks A.-G. (1889), 6 T. Jj. K. 
564, O. A. 
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Enouse aed Empiee Digest Supplbmeet. 


LOAN SOCIETIES. 


PART I. SECT. 2.. 

•a. lU(ri»tration — Rejvaal of registrar 
to issue cerii/lcaie — MandamusA — On 
appeal from the rofuHal of a preroga- 
tlTe writ of mandamna directed to the 
rcgrlstrar of cos. compelllM him to 
Ispuo a certificate under SnvingH Sc 
Loan Association Act, 1B27, c. C2, 
fi. 80, to enable applt. to continue in 
busincHH as an anKocui. with rniarantoed 
shar(.‘8 : — Held : the oondltlonn which, 
under p. 80, bad to bo fulfilled before 
the certificate could be obtained had 
not been coini)llcd with, & the 
certificate & the writ of rnanduinufl had 
been rightly refused. — Re Pionker 
8a VI NOR & Loan Soc. & 7?c Rkoirtrau 
OF Companies, [1028] 1 I). L. R. 830 ; 
[10281 1 W.W. It. 361 ; 30B.C. It. 372. 
—CAN. 

tb. Membership — Whether Question 
for arWfrafion.p— Savings & Loan 


Associations Act. 1926-*27, c. 62, s. 20, 
does not remit to arbitration the 
question whether a person is or Is not 
a member. — F urness v. Guarantef. 
8a VINOS & Loan Assoon., [1028) 
3 D. L. R. 175 ; [1928] 2 W. W. It. 337. 
—CAN. 

PART II. SECT. 4. SUB-SECT. 1. 

sc. Instalnieni settings certificate — 
Application for cancellation — Misrepre- 
sirUalion by society.] — Deft, assocn., 
under Savings & Loan Askochk. Act, 
R. C., could iH8Ue*foixr classeH of shares. 
Including “ Instalment sharers *’ & 

“ pavings shares.*' Its agent, C., 
obtained from pltf. an application, on 
deft. *8 printed form, for an “ instal- 
Tiient savings certificate,” & deft. 
iKHii<;d to pltf. a oertifleate for ” instal- 
ment shares.” It had no power to 
issue an ” iustalmont savings ocrtlft- 


oatc.” Pltf., after ascertaining his 
rights & obligations under the certifi- 
cate Issued to him, sued for cancellation 
of the application & certificate & for 
return of moneys paid, on the grounds, 

(a) that the applioation was a uuUity ; 

(b) that it was for a savings certificate, 
& in view of the kind of certificate 
issued, was not accepted ; &: (c) mis- 
representation bv C. : — Held : the 
application should be declared null Sc 
void unless it was clearly established 
that by ” instalment savings certifi- 
cate ” both pltf. & C. meant a certificate 
for a certain specific kind of share 
which deft, could issue ; & the onus 
of establishing that their minds were 
ad idem as to this rested on deft. — 
Baker v. Guaranty Savinos & Loan 
Arroon., [1931] S. 0. R. 199; [1931] 
1 D. L. R. 968; revsg., [1930] 3 
D. L. R. 475.— CAN. 
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ToL rrrm cam l-<9a. 


LOCAL GOVERNMENT. 


1 . 


Part I. — The Ministry of Health. 


Add* Annotations : — Distd. A.-G. v* Sunderland 
CJorpn. (1929), 46 T. L. R. 10. Refd. A.-G. 
V. Manchester Corpn., [1931] 1 Ch. 254. 


Add* Annotation : — Distd. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 


Part li. — Local Authorities generally. 


27a. .] — Pltf. sued deft, for a £50 | 

penalty for acting as a comr. in tlie execution i 
of a local Act without being qualified. 
Deft, proved that he wixs qualified in the 
particular manner specified by the Act, 
but did not prove that he had taken At 
subscribed the oath : — Held : a venlict was 
properly found for deft., ainct^ he was sued 
as acting as a romr. without being qualified, 
At not for acl.h\.g as a comr. without having 
taken & sub.s(!jibed the oatli. — T upprr v\ 
Newton (1853), 11 C. 11. 114 ; 2 C. L. H. 85 ; 
22 L* T. O. S. 103 ; 17 J. P. 824 ; 2 W. U. 
30; 139 E. R. 48. 

27b. .] — A member of a local board, 

who having been concerned in a conti’act 
by the board has thereupon ceased to be such 
member by force of P. H. Act, 1876, Sched. 11. 
r. 04, is a person disabled from acting as a 
member by a provision of thi? Act. within 
r. 70, A: if afterwards bo does so fM.d, lie is 
liable to a penalty of £50. — FLirn ir-.*: v. 
Hudson (1881), 7 Q. R. 1). 011 ; hi 1* ! 

Q. R. 48 ; 40 L. T. 125 ; 10 J. P. 372 ; 30 
W. R. 341), C. A. 

Annotation : — Apia. II. V. Uowlamlfl. flOOC) 2 K. B. 202. 

39. Add. Annotation : — Refd. \VTtli«.m Outfall 
Board v. Boston Corpn. (11)2(}), 130 Ti. T. 7.50. 

48a. Increase to meet cost of living Whether 

war bonus — Construction of local super- ' 
annuatlon Act.] — The ct. held that increjises i 
in remuneration gi^anted during the w’ar j 
to an employee to meet the increased cost i 
of living were not, for the purpo.se of a local j 
superannuation Act, “ war bonuses granted < 
as such.” — C vANNOX v. Southwark Bououoh j 
Council (1929), 45 T. L. R. 403. | 

49. Add. Annotation : — ^^Refd. Brown v. Dagen- j 
ham Urban Council, [1929] 1 K. B. 737. j 

60, Add. Annotations : — Refd. Brown v. Dagen ; 
ham Urban Council, [1929] 1 K. B. 737 ; ' 
Fisher v. Oldham Coiqin., [1930] 2 K. B. 361. 


52a. — After dismissal — Remuneration 

accrued due.] — Brown v. Dagenham Urban 
Council, No. 212a, post. 

54. Add. A nnotation : — Consd. Bre^wn v. Dagen- 
ham Urban Council, [1920] 1 K. B. 737. 

60. Add. Annotation : Refd. A.-G. v. Still (1927), 
41 T. B. R. l(J2. 

68. Add. Annotation : — Refd. R. v. North Wor- 
c<*st(‘r.shire A8a(^ssra<*nt Committee, Hx p, 
Hadley, [1029] 2 K. B. 397. 

69a. Resolutions contravening Trade Disputes & 
Trade Unions Act. 1927 (c. 22) -Duty of 
local authority.] “Bii.)r to above Act various 
committees of a it veal authority passed 
re.soluti(>n.s, whicli were confirmed by the 
council, to the elTcct that certiun of flioir 
employees bo required U> become nuinibers 
of one of the trade mriotis in tlie reHolutions 
referred U). By aboviv Act it was provided 
that it should not bo lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in employ- 
ment, of any ])erson that he should or should 
not be a member of a trade union ; A that 
any such condition should he void. Shortly 
afU^r the passing of alcove Act instnictions 
were given by a (tommift-oe that only men 
belonging to a specified trarie union should 
be employed in respect of certain casual 
labour ; an employ(!e, who was dismissed 
accordingly, obUiitu i! a declaration in the 
county court that his dismissal was illegal. 
A member of the council tiicriiupon brought 
forwjird a motion having for its object that 
instructions should he given that the resolu- 
tions of the comrnitU*CH should cease to bo 
operative ,* but thcj motion was dcfoat/cd : — 
J/eld : in the cijciimstances bhe ct. should 
declare that it was not lawful for the local 
authority to require any i>cr8»m, a.s a condition 
of emjiloyment or continuance in employ- 
ment, to become rir to be a member (»f a trade 


PART II. SECT. 7. 

KZ.. Dufr.H of mrrlrnuH fixed at firnt 
inretiiiu UUihl to alter.] facit tfiub 

It Iiuh Rh 

<iln<Tt:t ii mil ry j/i/wor t<j fix tlio (1 /iU’;h 
lor It.H ^^’^culur nmctlriKH <.o ho hold 
t hnniKhout. Iho yoar, Oooh wot provent 
ir, from hiibHL.qwcwtly advanclriK the 
dat a of <iwi? of Ha Id iijofvtItiifH, at loaHt 
whero It docH ho hy unatiitnoUH rc.HoIu- 
llon of all it-M iruoiiherH paHHcd at a 
n-lfular iwooMriff. * Shili/)TO Dliur; Co. 

V. jiANNv. fiu:u] ;t w. w. n. los; 3 

L. K. .'if;?. —CAN. 

PART 11. SECT. 8. 

' KC. Cannot ejcrcim powetB reserved to 
munioi//aI council as a wfiole.] — Simon 
V. (iASroKUCAY, 11031] 2 D. ti. R. 75, 

—CAN. 


PART II. SECT. 3, SUB-SECT. 2.- A. I 

>x. Non-payment of i fixes.] - An Aug. | 
1927, rosp. purchaKcd land in tho 
t-owiibliip of G. The taxes for 1927, i 
l)eing then due & unjaild. w(*iv assuinwl ; 
by re«p. In Oot. 1029, rohp. ufp^ced to i 
convey tho laud to D. upon certain ! 
terras, one of wUlcli was that nhe i 
should assume paymont of the unpaid ; 
taxes ; — Held : resjv.’a taxes beitipr i 

at the time of the election in 19"i0 ! 
overdue & unpaid, he was uot oligrihlo i 
to be elected a member of tho township 
council or to sit or vote therein. — R. 

V. Smitck, fl930] 3 D. L, R. 714 ; Go 
O. L. R. 213.— CAN. 

»y. Violation of Muniriintl Act in 
expenditure of monej/.j — It. r. Lmri.K, 
IlWl 1 ,3 D. L. R. 522.*— CAN. 


PART II. SECT. 4. 

fa. Contract firr jmhlic utilities — 
Charge of rates iiridt r ,) — h'x p. Monc " roN 
'IHAMWAY IIICITV & GAH CO. 

N, B.), fl927J 3 D. L. R. 1112.— CAN. 

PART II. SECT. 6, SUB-SECT. l.-A. j 

■b. Jtiyhlfoacquire —lJiuier Ordinance { 

4, 192f;. j— Onllfiaiico i, 1 92f;, does uot | 
exprt!HKly or impliedly anthorlHo a ( 
Hoalth Board to acfiulw? immovable I 
pr^qjcrty. — Mayvii.le Looal Al>- 

MlMSTKAnON’ & HKALTH BOAUD l\ 

OlbUNK GU28). 49 N. L. 51. 148.— 

5. AF. 

PART II. SECT. 6. 

53 1. J>uraf,ion of offlce--42 Viti. r. 1, 

8. 66.]— LB'rrENEY V. Dillon <IH85), 
18 N. S. H. {6 R. & G.) 146.— CAN. 

1 



union ; Semble : it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect. — A.-G. 
V. Bibkbnhisad Corpn. (1928), 93 J. P. 33 ; 
27 L. G. R. 192. 

77a. Audit (Local Authorities) Act, 1927 (o. 81) 

— Appeal to Minister of Health— Discretion 
of Minister as to costs.] — The Div. Ot. having 
allowed an ^peal on a case stated by the 
Minister of Health under above Act, raisi^ 
the question whether or not resp., a district 
auditor,' had rightly disallowed certain sums 
paid by applts., a focal education authority, 
for paving the playgrounds of two non- 
provided schools: — Held: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.* costs of the 
appeal & of resp.*s right to be paid his costs 
of the apneal out of the funds of applts., 
were in the discretion of the Minister of 
Health ; (2) on the construction of these 

provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Cit. 
of Appeal. — Lancaster (County Palatine) 
Council v. Crowe (No. 2), [1929] 1 K. B. 
604 ; 08 L. J. K. B. 368 ; 140 L. T. p. 660 ; 
93 J. P. p. 40 ; 46 T. L. R. p. 173 ; 27 
L. G. R. p. 102, D. C. 

Annfitaiion. : — Reid. Stoko Nowinicfton Borongrli Council v. 

Richards (1929), 45 T. L. R. 6!i0. 

77b. — - — Appeal to Court ot Appeal— Power 

of Divisional Court to grant leave.] — Lan- 
caster (County Palatine) Council v. 
Crowe (No. 2), No. 77a, ante, 

81. Add, Anrt/)tation : — Apld. A.-G. v, London 
A Home C/Ounties Joint Hlectricity Authority, 
[1929] 1 Ch. 613. 

83. Add. Anmiations Apld. Woolwich Corpn. 
V. Roberts (1927), 96 L. J. K. B. 767. Consd. 
Brown v, Dagenham Urban District Council, 
[1929] 1 K. B. 737. Dlstd. Field v. Poplar 
Corpn., [1029] 1 K. B, 760. Apld. A.-<>. v. 
Tynemouth Union, [1930] 1 Ch. 616. Refd. 
R. V, Grain, Hx p, Wandsworth Grdns., 
[1927] 06 L. J. K. B. 663 ; R. v. Health 
Minister, Fx p, Dore, [1927] 1 K. B. 766. 


Add, Citations :--affd. (1927), 26 L. G. R. 
347 ; sub nom, Woolwich Borough Council 
V, Roberts, 91 J. P. 121 ; 48 T. L. R. 676 ; 
71 Sol. Jo. 488, H. L. 

Add. Annotations: — As to {!) Consd. Clarke v. 
Fpsom R. D. C., [1920] 1 Ch. 287 ; Musical 
Performers’ Protection Assocn., Ltd. v, 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

96. Add. Annotation: — Refd. Blundy, Clark &■ 
Co. V, London & North Eastern Railway 
(1931), 100L..T.K.B. 401. 

99, Add. Annotation : — Consd. Scammell v, Attlee, 
[1929] 1 K. B. 419. 

100. Add. Annotation : — Refd. Blundy, Clark & 
Co. v, London & North Eastern Railway 
(1931). 100 L. J. K. B. 401. 

105a. Action on contract — Statutory require- 

ments not fulfilled.] — Pltf., clerk to comrs. 
of a local lighting & watching Act, drew up 
a contract to be executed by defts.^ who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors. Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, &, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or he sued in the name of their clerk : — 
Held : pltf. could not sue defts. for refusing 
to execute the contract in his capacity of 
clerk, as the contract on the part of the 
» comrs. had not been signed by nve or more 
of them, when tendered to defts., as required 
by the local Act, &> as the charges made by 
pltf. on defts. for preparing tlie contract 
were duo to him in his individual character, 
& not as clerk to the comrs. — Curling v. 
Johnson (1833), 10 Bing. 89 ; 3 Moo. & S. 
490 ; 2 L. J. C. P. 264 ; 131 E. R. 839. 

110. Add. Annotation: — As to (1) Refd. Orediton 
Gas Co. V. Croditon U. C., [1928] Oh. 447. 
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Part III. The Parish. 

176. Add, Annofatio 7 i : — Refd. London (City) Corpn. v, London County Council (1980), 

99 L. J. K. B. 677. 


PART II. SECT. e. SUB-SECT. 1. 

•d. Debentures — Prioritu — Debentures 
istnuMi bji LtUibridge Northern Irriga- 
Him Didrict ,] — Homk Invkstmknt 8c 
Savinus Assocn. v. LimiBRiDaB 
Northern Coix)ni8ation Manaorr. 
ri»27j 1 D. L. R. 487 ; 110271 1 
W. W, R. 1 ; 22 Alta. L. R. SSl— CAN. 


9B, To be held as coUateral 

aecuritv — Highta of holder. : the 

debeutuKjR of pltf. muiiiolpal corpn. 
iBsned & placod In the lonas of deft. 
CHnniniMalon were by Hydro-Eleotrio 
Railway Act. 1014. 4 Geo. V. o. 81, 
8. 11 (2), to be held by the oommlMsIon 
as. ooUatoral aecurlty to the com* 
mbiBion’B own boude issued under 
scot. 0. This statutory duty was not 
Intorforod with by the subaequenr 
Icfrtslatlon. Holding the debenrures 
as ooUateral security implied mikkiTig 
that use ot them wMoh was In praottoe 


made of' collateral soourl^. — S t, 
Catherines Corpn. i\ Hydro- 
Klecttuio Power Commission op 
ONTARIO, (19281 8 D. L, R. 200 ; 62 
O. L. R. 30| ; ttjOW., (1080] 1 I). L. R. 
400. P. O.— CAN. 


PART II. SECT. 0, SUB-SECT. 2. 

o i. Dight to t'nt>esfi 0 <ife payments 

made prior to period under audit .] — 
A clerk of a rural district council 
received, during: the period from 
Mar. 1, 1920, to Bept. 30, 1925. a bonus 
in addition to his salary, & this bonus, 
be coutendtEKi. had been duly granted 
to him. During that period the pay- 
ments made to niin were entered in the 
expenditure book 8: submitted to 
various Inspootors of the Local Govt. 
Depakitment. who passed them as 
oorteot, & suoh paymente np to Oct. 
1924t:w«re audited by auditors of the 
said Dep^ment A oerdtted as ootieot. 

2 


In Nov. 1025, B.. an auditor of the said 
Department, commenced his audit of 
the council’s accounts for the two half- 
years etidingr respectively Mar. 31. 8c 
^pt. 30, 1925. He informed the 
clerk that the legality of the payment 
of the bonus had been quesUoned in 
the Ministry of Local Go^ by reason 
of the clerk ^8 claim tor superannuation : 
— Held: U. had jurisdiction to investi- 
gate payments made prior to the period 
under audit. — Walsb v. Local 
Government . 8c Public Health 
Minister, (19291 1. R. 377. — IR. 






•f. Reference io orbUraHon — Under 
|2 it IS Oeo. 5. e, 140 tOni.y-^Afbitra’^ 
tors not entitled to stibmit guesUons /br 
opinion of court except upon matters of 
law.y^Rs Towmbhip op York 8 l 
Township or NoRns York ( 1925 ), 67 
O. L. R. 644.--^. 
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Part V. — ^The Urban District 


191. Add. Annoialion: — ^Refd. A.-G. v, Ijeeds 
Corpn., [1920] 2 Ch. 291. 

196. Add. Cilaiions 1927] 1 Ch. 128; 98 

li. jr. Ch. 38 ; 136 L. T. 235, 

210. Add. Annotation: — Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

212a. .]—(!) Under P. U. Act, 

1875, s. 189, an urban district council have 
power to remove their clerk from his office 
at pleasure & without cause or notice, this ! 
power cannot be negatived or Impaired by | 
any provision as to notice to be given to i 
terminate the employment in any contract i 
of service entered into between the parties. 1 


(2) The clerk can maintain an action against 
the council for salary accrued due to him at 
the time of his removal from office. — Brown 
r. Daobntiam Urban Council, [1029] 1 

K. B. 737 ; 98 L. J. K. B. 666; 140 

L. T. 615 ; 93 J. P. 147 ; 46 T. L. R. 284 ; 
73 Sol. .To. 144 ; 27 L. Q. R-. 226. 

J nnoiaium: —Distd. Field i». Poplar C^rpu., [10‘29] 1 K. R. T.'X). 
220. Add. Annointioii : — Generally, Retd. Jl. v. 
Grain, E.r Wandsworth Grdns., 11927] 1 

K. B. iM. 

230. Add. (HtaUon.s :~-\\927\ 1 K. B. 765; 96 

L. J. K. B. 322 ; 1 37 B. T. 30 ; 91 J. P. 4.5 ; 43 
T. li. B. 263 ; 7 1 Sol. .1 o. 1 60 ; 26 B. G. B. 1 66. 


Part VII.— The 

271. Add. AnnotcUw*i Refd. Edwards v. A.-G. 
for Canada, [1930] A. C. 124. 

282. Add. AnnotcUiof, ; — Refd. Brown v. Dagen- 
ham Urban Council (1929), 98 B. J. K. B. 

566. 

303. Add. Annotations: — Refd. St. Nicholas Aeons 
V. L. C. C., [1928] A. 0. 469. Mentd. Stevens 
V. Willing & Co. (1029), 167 L. T. Jo. 178. 

350. Add. Annotation : — Distd. B. v. Transport 
Minister, Ex p. H. C. Motor Works, [1927] 2 
K. B. 401. 

508a. Senior sanitary inspector — Rcrii^y. narration 


Borough. 

— Reduction — Coiidliions precedent.] -- A 
boi’ough council roduccHl the salary of tlie 
senior sanitary inspector. Th^' had not 
dianiisaed him nor had he rt^signed, he 
did not consent to the reduction. The 
cuimcil did not oidain the unconditional 
consent of the Minister of Health to the 
reduction : — Held : tln' council had no power 
to make tlie reduct iuto v. Poplar 

Corpn., [1929] 1 K. B. 769 ; 98 L. J. K. B. 
675 ; MO 1.. T. 691 : 93 J. P. 157 ; 46 
T. L. K. 333 ; 73 Sol. Jo. 163 ; 27 B. G. B. 
370. 


PARTVn. SECT. 2, SUB-SECT. 1.— A. I 

8g. JuriadictUm — IVhm eoitrl iivav i 
interfere .] — A municipal coujioil Is u | 
leprlslatlvo body having a limited & 
delegated jurisdiction. When it has j 
acted within its jurladlctioii, the ct. , 
cannot interfere ; the Justness or fair- ' 
ness of its action cannot bo (iiiestioncd j 
by the ct. When It goes beyond lUi 
Jurisdiction, or when it Is 8ho^\7i that 
momliers of the council are coiTuptly 
seeking to advanocs by iiiuiilciT<al 
legislation, their own ends, or those of 
some favoured individual, the ct. may 
interfere. — lie. Howard & Touon’R) 
OoRpN., Re Sweet & Toronto Corpn.,*' 
il928J 1 D. L. K. 952 ; (Jl O. L. It. I 
.563.— CAN. ! 


PART VII. SECT. 2. SUB-SECT. 1.- | 
B. (a). 1 

8X. Implied pvfwer to insurer " Pinver ' 
exercised for uUerior purpose — Whether • 
contract roZid.}— Q ueenri.and Inhor- 1 
ANCB Co., Ltd. v. Subiaco Mvsivi- ; 
PALITY (1927), 30 W. A. L. li. .'12.-- j 
AUS. 


PART VII. SECT. 2. SUB-SECT. 1.- ' 
B. (0) I. 

346 lii. .] — R. r. Council * 

OF THE Town of CJharlevii.lk, Ex p. I 
COBONBS. ri928J S. R. Q. 155.— AUS. ! 


PART VII. SECT. 2, SUB-SECT. 2.— B. * 


q (p. 63) I. .)— R. (Hard- ; 

iNO)t>. Bennett (1806), 27 O. R. 314.— ; 

CAN. I 


bb i. Necessity for residence in 

ward — Candidate cannot be resident of 
two uurds. 1 —Hokanson v. Lample 
(Man.), [19271 1 W. W. R. 725.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— i 
C. (•). 1 

f <p. 66) i. .h-n. (Hard- 1 


INO) V. Bk.mxc.t {] f*iJ(»), 27 C. I?.. 314. - 

CAN. 

m (p. 08) I. »S. t . Klliott v. St. 
CATnAIUNf'» MUNIOU'VL Coni»N, (1{M)8), 
i8 O. L. li. 57 ; 13 O. W. U. 89. —CAN. 


PART VII. SECT. 2, SUB-SECT. 4.- -A. 

447 i. QiiftUfiailion.*t —IJufritieMS assess- 
ment— What amounts nssf>sHm.e.nt.] — 
Re, Kl) MONTON ClIAHTKR. it. ((/L\KKK) 
r. Bury (Alta.), [1027] J 1). Jj. U. 
885 ; U927j 1 W. W. li. 450. -CAN. 

PART VII. SECT. 3. SUB-SECT. 2. A. 

sy, SuHpen.sittH Hftniieipo! Art. 
R. S. N. S.. 11123, a. IIH -A'of npptk:- 
able, to njfice. fnid darina good tnhariimr. | 
M(;I)oNALn r. McKay. 1 

l». L. R. 500 ; remu.. [11130 1 2 IL I., it. 
50. CAN, 


PART VII. SECT. 3, SUB-SECT. 2. D. 

■j. Secretarj/-trcu8fircr - Appointment 
to run till suremso. iOTM^inlid — liiuhl to 
notice,} — J*I(f. was ap|M)iiited seeretury- 
tiv.asurcr of deft. nmnU-lpallty under a 
bye-law which proiided for the 
appointment of certain oincials “ f«)r 
the year 1920, or until their suecoHsors 
be ajipointod." another bye-law 
passed on Fel>. 3. 1927, a Huooeusor to 
pltf. was appointed : but no notice 
of dismissal was 84vc5n idtf., & be sued 
for the salary for the inonl.b of 
Fob. 1927 ; — lleM : the meaning of 
llio bye-iaw iippolnting pltf. was that 
bifl hiring was for the whole of the 
yeur 192 (j & thereafter until Ids sue- 
cesHor was appointed ; &■, ihereforo, 
his coutmet came to an end on the 
appr>!ntnient of bis bucc<?Ksor, & he 
was entJtIe<i to iHf pahl, with rewpect 
to Feb. only for the time during that 
month that ho rendercxl s<;rvio©«. — 

BlAKKUiY V. CHABUWWOOD RimAL 

MuNiciPAUTr, 119281 2 D. L. K. 657 ; 
[1928] 1 W. W. R. 828 ; 37 Man. L. R. 
331., “CAN. 


I PART Vn. SECT. 3, SUB-SECT. 3. 

q j. - . j —A town cauiuil may 

dlsmiSH 11^ olHnors without in>tlf;e « 
without OHIIHO. -NEWHV V, BROWNLRIB 
(1 91 6). at W. L. Ji. 278 ; 10 W. W. U. 
249,- -CAN. 

q il. S, /’. Wii.MON r. Youic (1881), 
40 i;. C. 6. 289. - CAN. 

q ili. - .) Laukinh v. Sum- 

meRh/de. 11928] I D. L. Jt. 811.— CAN. 

ri. li. O. Municipal Act .] — 

Zkioleu V. Victoria (.'itv, [1922J I 
VV. W. K. 75; 70 iJ. L. Jt. 722 ; 30 
U. C. it. 389. -CAN. 

ai. Vat iditp t>f resolution,] 

— Wlu;w the necc^ssary majority could 
only be obtainocl by including tho vote 
of an aideriuau wiio tiad attended 
incietliig.s at wiiich the (inesUou of dis* 
misHal had lieen ooui-ideretl, but who 
had not been present .P. a meeting at 
: whhih Important ovhkn' t? was taken : 
- ■■Held : the ruHolntlou of dlsmlHsal 
waa null Se void. — F ortkr w. Halifax, 
[1926] I D. L, It. 125; 57 N. S. It. 
268.- CAN. 


( a fl. -- Riuht of I ie t runted tty 
; council to departmental Itruds.] Tim 
j municipal council of .Sydney pansed a 
resfilntlon iirovidiiig Ibat tiic discharge 
or disrating or bUHnciislon of any 
employee should be left in the hands of 
! the? hecelH of tho reKjMictlve departmeutH 
/ HubjfX’t tcj appeal tx> tho town clerk. 

I whose di?clsiou was to i>e final. An 
j (jrrijdcjyoc who was «ubHc?c|uentIi’’ dis- 
• missed by a dt!pari.Tnerital bead brought 
I an action against tfie council 

i for WToiigful disrnIsHal : Held : tho 

' C 4 >uncll had fw>wor to delegate its 
! authority to dlHcharge employee ; tho 
power given to departnient<al beads 
In that respect was revocable, h tho 
j cxnmoll had not denuded Itself of Ito 
aiitboiity & the dismissal was lawful.-- 
Baylf V. Municipal Council ok 


Sydney (1927). 28 S. R. N. S. W. 149 ; 
4.5 N. 8. W. W. N. 40,— AUS. 
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549. Add. Annotation : — ^Refd. A.-G. v. Leeds 
Oorpn. (1929), 99 L. J. Ch. 9. 

550. Add. Annotation : — ^Refd. A.-G. v. Leeds 
Oorpn., [1929] 2 Ch. 291. 

550a. Maintaining printings bookbinding & 
stationery works — Intra vlres.]~A.-&. v. 
Smkthwick Corpn. (1931), 95 J. P. Jo. 811. 

557a. Improvement of navigatlon.j — The 

corpn. of N. restrained from soliciting, at 
the expense of the ^borough fund a bill in 


Digest Supplement. 

Parliament to enable them to improve the 
navigation of the river W. — A.-G. v. Nor- 
wich Corporation (1861), 21 L. J. Ch. 139 ; 
18 L. T. O. 8. 68, L. JJ. ; pretnoits pro- 
ceedinga (1848), 10 Sim. 226. 

Annotaiiona : — Consd. MiUQt v. Sbrowebury & Cheater Hj. 
Co. (1S50), 13 Ucav. 1. Apld.*A.-G. v. Plymouth Corpn. 
(1853), 1 W. R. 445. Rofd. A.-G. v. Wigan Corpn. (1864), 
Kuy, 208. 

662. Add. Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 


Part XII. — ^The County. 


699. Add. Annotations : — As to (1) Consd. Collins 
V. Whiteway, [1927] 2 K. B. 378. Refd. 
Hearts of Oak Assurance Co. v. A.-G. (1931), 
47 T. L. K. 679. 

718. Add. Annotation : — Apld. A.-G. v. London A 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 


735. Add. Annotations : — As to (3) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Generally^ 
Refd. Damps Selsk Svendborg v. London, 
Midland <fe Scottish By. Co. (1929), 20 lly. & 
Can. Tr. Oas. 07. 

759. Add. Annotation : — As to (!) Consd. Aylott v. 
West Ham Corpn., [1927] 1 Oh. 30. 




PART VII. SECT. 4. 

r f. — - — ff'unds in hand to meet 
paymerU — Itcfuaal of corporation to 
acewt aooda.l — Nicr'i'UNK AIeteb Co. 
w. Halifax City (1909), 7 E. L. H. 2.— 

CAN. 

PART VII. SECT. 5, SUB-SECT 1. 

B. (a) ix. 

■k. BuUdinu priaon.\ — H. v. Nicu • 
OAsnjc JJ. (1830), Dra 214. — CAN. 


PART VII. SECT. 8. SUB-SECT. 1. 

n. Varied, 9 Aita. L. R. 343. 

PART VII. SECT. 8. SUB-SECT. 3.- 
C. (e). 

n i. To restrain increase of 

remuneraiion of coiineiL ] — An action 
for an injunction reHtmluing: a nnmi- 
cipal council from acting on a byo-law 
jaHHcd by it iucrcaNing the roinuneru- 
lou of the members of Ukj count^il does 


not lie. — RoBKm'soN v. Toronto, 
[19301 4 X). L. U. 793 ; CG O. L. K. 38. 

CAN. 

PART XII. SECT. 7. 

b1. Action for damage to bridge .] — 
The corpn. of a county can uiaiatniQ 
an action for damages to, or destruction 
of, a bridge lying witldi? its limits. — 
WelUxVuton County Corpn. i’.Wilson 
(18(55), IG C. ]\ 121.— CAN. 
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LUNATICS AND PERSONS OF UNSOUND MIND. 


Part I. — In 

10. Add* Annotation : — Retd. Re Beiliss, Poison 
V* Parrott (1929), 141 L. T. 246. 

26 a. Lcgrally incapable ** — Issue of lunacy com- 


General. 

mission.] — WiNTHROP v* Winthrop (1846), 
1 C<K>p. temp* Oott. 190 ; 5 L. T. O. S. 326 ; 
47 E. R. 815, L. 0. ; evbaequent proceedings 
(1846), 15 L. J. Ch. 403, L. 0. 


Part II. -Civil Capacity. 


186a. .] — Whenever a person did an act . . . 

which act iJP done by a pei*s(>n with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the pci' ;on doing the act was not so 
great as to mak ^ him unable to understand 
the nature & c(.>nsequences of the act which 
he was doing, that was an act for which he 
would be civilly or criminally responsible 
(Lord Esher, M.R.). — Hanburyv. IIanbury j 
(1892), 8 T. L. H. 659, 0. A. ; previous 
proceedings, [1892] P. 222. | 

204. Add* Annotation : — As to (3) Apld. Re Beiliss, I 
Poison v. Parrott (1929), 141 L. T. 245. | 


204a. .]- 'Where a woman f<ged 93 

executed an alleged will a few months ber-ue 
her death altering the principle of equ/i? 
division of her property between her children, 
two married daughters, which had been 
followed in her previous testamentary dis- 
positions & in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she liad boiie- 
fiited one daughter far more than the other, 
& {b) that her memory had so far failed that 
she could no longer remember her pa^t 
actions towards her daughters so as tc> dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind & understanding 
within the definition in Banks v. Ooodfelloie, 
No. 204, & the alleged will was pronounced 
against . — Re Belliss, 1’ol.son v. PAititoTr 
(1929), 141 L. T. 245 ; 45 T. L. R. 452 ; 73 
Sol. Jo. 628. 


206a. .] — He [testator] hjul such a degree of 

knowledge und<4’sLanding na t*o . . . know 
pltf. (piit(?< well, to remember that pltf. & 
ho had boon engag(‘d in preparing his will 
A; to aj)prociatt; tluib he was a.ske(l to execute 
as his will the docMirneiit which was then put 
before Inm . . . Applying the principle laid 
down in Barker v. Fdgale, 8 P. D. 171, 
ttistator’s oxoc>iti(>n rf the will so far as 
it had been nssolved >ip(m while ho had the 
capacity, was pro tauto good execution 
(Lord Mehrivaij!:, I\). — Thomas v. Jonics 
.(1928), as reporttnl in !39 \j. T. 214; 44 
T. L. R. 467. 

264a. Disposition valid -Capacity when Instruc- 
tions given.) — Whore a iesf.it/or is of sound 
mind wlum he gives Instructions for a will, 
but at the time of signature accepts the 
instrument drawn in pursuance thereof 
without being aide tf> follow its provisions 
Held : he must be deemed to bo of sound 
mind when it i.s executcHl. — Pericra v* 
Perera, [J9011 A. V. 354 ; 70 L. J. P. 0. 46 ; 
81 L. T. 371 ; 17 T. L. R. 389, P. 0. 

Jnfiofuh'rni,: Consd. 'rhoin-is 7\ I.'i!) Jj. T. 

VA\. 

265a. - .) lloBY V. lloBY (1828), 1 Hag. 

Eec. 146; 162 dO. H. 537. 

294. Add. AnnolaUon: Held. In the Bstate of 
iMnsgrove^, IhivLsr. Mayhew, (1927) J*. 261. 

339, Add. Annotation : -As lo (2) Consd. Re 
IhdlisK, INdson v. Parrott (1929f 141 li. T. 
215. 

341. Add. Annoiallnn : — Consd* Re Be’liss, Poison 
r. Parrott (1929), Ml L. T. 215. 


PART 11. SECT. 3, SUB-SECT. 2.- 
A. (a) i. 

160 i. Whether marriage invalUhiled— 
Degree of ineapacity — Party incapable 
of undersUinding nature of conlracl .] — 
The mental capacity roquirod for a 
valid contract of marriage la tbc 
capacity to undcrstanil the nature of 
the contract & the duties & responsl- 
bllitieH which it creates. In an action 
for the annulment of a marriatro on the 
gfroond that deft, was at the time of 
the marriage mentally Incapable or 


entcrinyr into the eontract the evidejiec 
yiiRIcjeiit to e^<.abliHh that cfinclUMloii 
must be of a very clear ,S: dclinltc 

charotter.— <JnKirrKOW v. FKiKS'iiav 

(Chu.). (ib.'U)J I I>. h. H. i'*7; 
s. c. It. ; «//rA. libiibj :i v. L. )i. 
:ViU : 2 \V. W, It. 2.'i7 ; 21 Alta. h. B. 
IHM; m’W., |iy2;»l I I>. L. Jt. «80;^1 
\V. W. 11. 4<}7. -CAN. 

PART II. SECT, 8, SUB-SECT. 4.- 
B. (a). 

281 il. —.i — 'Hic proof nt'CCR- 


1 Bary t(> ostuldlhb a will In not an a 'oKoiutc 
i or coficliisivo one. hut micU proof oh 
I wouU‘ HatiHfy tt pnnb^nt man. The 
i ImnirM) of proof as to Iho e-y wutlon K 
I liio t.iM l ament ary eapafjlty of leHiuUn, 
! at thf^ time of the execution of a will, 
i iicH upon ItH pn>pounder. who has m 
; explain away tho HuspUdous clrcum* 
I stances appearirifl: In the cafie.- -8u* 
i niiNDUA Nath CiiAri'Karr r. jAirxAvr 
i r;nAUA.s iVlUKUEiui (lb2.>), J. L. Jt. 6ii 
I Calc. IND. 

i 
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Part ill. — Presumptions and Proof of State of Mind. 

469a. .] — ^WooDFORDE V. Bern (1834), 6 Nev, & M. 162, n. 

Afmotation Refd. Doe d. Tatliam v. Wright (1836), 1 Har. & W. 729. 

Part V. — Jurisdiction of Chancery Division of High Court 

of Justice. 

498a. .] — Norris v, Sandford (1861), cited in 16 Beav. at p. 361 ; 61 E. R. 818 ; 

mih nom, Morris v. Sandford, 1 W. R. at p. 95. 

Annoiatinn : — Beld. Norris v, Stuart (1852), 16 Beav. 359. 

612. Add, Annoiation Refd. O. L. v. C. F. W., [1928] P. 223. 


Part VI. — Jurisdiction In Lunacy 


529a. Jurisdiction to direct settlement of lunatic’s 
property — Change of circumstances — Causing 
party to suffer an injustice ” — Law of 
Property Act, 1926 (o. 20), s. 171 (1).] — 
. A lunatic not so found had been of unsound 
' mind since 1882. She was a spinster aged 
eighty>one, & was possessed of personal 
property of the value of £2,000. From the 
time when she became of unsound mind she 
had lived under the care i f an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance. The uncle died in 1886 & the aunt 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the suppoit of 
tlie lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of her estate & acted until 1920, when she 
was relieved & a sister of appcts. was appointed 
in her place. On her death in 1925 one 
of appcts. was appointed was receiver 
of the lunatic’s estate. In 1880 before her 
reason loft her the lunatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appcts., the residuary legatees 
under the aunt’s will & second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of the 
property of the lunatic: — Held: (1) the 
phrase “ suffer an injustice ” in sect. 171 
(1) (c) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
would stultify the operation of the sect, 
altogether, but it must In its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appcts. would “ suffer 
an injustice ” if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly m view of the 
continuous reco^tion, pecuniary &: other- 
wise, which their side of the family liad 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 


(2) there had been “ a change of circum- 
stances ” within the sub-sect, since the 
execution by the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her property j (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a, settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which idust be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover. — Re Free- 
man, [1927] 1 Ch. 479 ; 96 L. J. Ch. 226 ; 136 
L. T. 657 ; 71 Sol. Jo. 272, C. A. 

Annotation: — As to (1) Oonsd. Re (Iroene, Re Whitworth, 
Re E. A., Re Fraser, iZc Wood, [1928J Ch. 528. 

529b. .] — Under a marriage 

settlement dated Oct. 16, 1879, personalty 
funds were settled by a husband & wife upon 
trusts under which, after ^)he death of the 
husband in 1916, the wife was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who bv inquisitions in 1902 & 
1910 had been certined to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
& the husband’s fund to the husband, who 
had ^ven all his property to his wife. By 
bis will the wife’s father, who died in 1885, 
gave his residuary real & {personal estate 
upon trusts under which, in the events 
which had happened, his daughter the wife, 
received the income for her life with a power 
of appointment by deed or will among^ her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a wiU 


PAHT V. SECT. 3, SUB-SECT. 1. 

sb. To appoint person to eonvep — 
Property of lunaiic soli <n partition 
action. l~Whero in a partition action 
the ot. bM told lands the property of 


B peiBon of unsound mind not so found, 
a iudae of the Oh. Div. exercising the 
Jurisdiotion conferred by Tmstee Act, 
1893, ss. 30, 31. 33, will appoint a 
person to convey the lands on behalf 
of the person of unsound mind. — 

6 


Kjcattko r. Keating, (19181 1 1. K. 
453.— IR. 

sd. Mortgages vested in two 

tnisiees.!— jBc J. J. D., (1928J I. R. 
538. — XR. 
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apart from thoir mother Sc an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother Sc aunt, 
the Crown would take on their deaths under 
an intestacy. In these cii'cumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children's personal property under the 
marriage settlement Sc her father’s will, 
which shoixld include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of appoint- 
ment by will so as to enable her to benefit 
friends Sc charities In which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds &; over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning: all claim to the rest of her 
father’s residuary estate, valued at about 
£285,000, Sc agi'eeing to supplement th(i 
income of the mantenance fund for the 
benefit of the children as theretofore : - 
Held : there was no ground justifying the ct. 
in making a settlement in respect of tlie wife’s 
father’s residuary estate, for no injustic.c 
would be sullered by the wife within sect. 
171 (1) (c), if each child’s share of the property 
was allowed to devolve as on an 
on his or her death, nor ought the tinsi^a to 
be altered imdor sect. 171 (1) (5) ; but as i/.jo 
C rown did not oppose a settlement of tho 
marriage settlement funds, orders would be 
made for setthiinents of the two children’s 
shares so as to give the unfe general power 
of disposal over the funds. Tiie provision 
of the maintenance fund of £21,400 did not 
afford a ground for directing settleincaits 
under sect. 171, but the wife would remain 
free to apply for recoupment under l^unacy 
Act, 1890 (c. 5), 8. 117, if so advised. 

An application for a scttleracnt wiis ma<le 
by a widow, aged <Mghty-one years, A first 
cousin of the patient, who was sixty-two years 


of ^e. The only other near relatives of the 
patient were two first cousins, who were born 
in 1847 & 1850 respectively Sc who were Sc 
always had been resident in South America. 
Appet. stated that by reason of her own great 
ago Sc that of her two cousins in South 
America any settlement which the ct. might 
i )0 pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
children of any deceassod first cousins of the 
patient’s mother : — Held : there was no 
sufficient ground shown for directing a settle- 
ment t»o be made. 

A patient had imulo n will in 1887, by which 
he h^ disposed of his residuary estiite equally 
between his wife & children as a class.*' The 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient’s 
family wore desirous that the deceased son’s 
issue should be in no worse position than 
they would have Ikmui if their father liatl 
surviveil the patien(> : - Held : the case was 
a proper one for t-he ex(*t‘ciso by the ct. of its 
discretion under sect. 171, by directing a 
setthunent. 

^’ 1)0 ]>rnport.y of a j>aiieiit wtis derived under 
the will of his maternal gr.*in<l father. It had 
been 8(5t>tl(Mi liy the patient’s mot her on her 
marriage w’itl» his fal.ber, w'hom she had 
divorced in 1S77, A vvbo hatl not since been 
heard of. ’I’ Ik? object/ of an ajipUcution for 
a settlement wfis to exchuie any ciaiin by 
the fatlKT or Win family : -7/f'/d .* a settle- 
ment ought to be dinM'.tecl. 

A patient had made a w'ill in 1022, leaving 
the whole of his prop(*r*ty to liis wite, A in " 
1925 became of unsound mind. Tin? will 
had been lost. On an a|>]>licati(>n by the 
wife for a settlernent, evirlenc/e was produced 
wdiich satisfied t he ct. as to th<? fa(;t of t he 

loss A as to th(> contents of the wdll : He/d : 

a settJe^ment carrying out tlie t(jrms of the 
will ougJit to be d i reded. - -AV? (Ihmknr, He 
WiifTWoirni, AVj tJ. A., Hr Fhaskk, He 
Wuoo, fl928jah. 528; 97 1 .. .1. Oh. 278 ; 129 
L, ’r. ir>2 ; tl T. Ji. B. 419, O. A. 

639, Add. Annotation: — .b. A> (1) Consd. Re 
Bilva. Silva v. Hilva, [I929J 2 Oh. 198. 

545a. Jurisdiction to authorise action by com- 
mittee.] He IliNCTiT/iFi'K, No. H28, poet. 


Part VII.— Judicial Inquisitions as to Lunacy, 


81, Add. Annotations : — Consd. 11 carts of Oak 
Assurance Co. v, A.-(t. (1921), 47 T. L. K. 
579. Refd. Oroenway v. A.-G. (1927), 44 
T. L. R. 124. 

78a. By natural daughter of bastard lunatic 

tenant for life— As check on remainderman.] 


PART VI. SECT. 1, SUB-SECT. 2. 

587 tt. Policu of Fvhlic 

?rtitAee disregarded .^ — There Is nothing 
n the leSO amendments to HoepltalH 
3r the Insane Act, 1927, made by 
0 Qeo. 5 (c. 66), to Indicate that the 


-Re Webb (1840), 2 Vh. 110 ; 2 Coop. temp. 
Cott. 102 ; 17 L, .1. Ch. 270; 41 B. R. 885, 
B.C. 

820. Add. Citation . — premous proceedings^ 2 L. T. 
O. B. 225, L. C. 

of t in* I'ublif! Trustee, Init by c?oiiHi(Jora- 
tlon of the rlglilH A. welfare of the 
ulleired lunatic A. Uioho deiDondent 
upon him, liavlng: n»prar<l m the nature 
fif hfft entate.— UirU/KR, tlftJ'OJ 4 
j). Ti. K. 597 ; 65 O. 3.. Ji. 559. -43AN. 


,iiiri8<lietlon & power of the ct. to make j 
lunacy orders affectlnif InrnateH of 
provjnciaJ hospitolH for the Inaune has 
iHtcn taken away or Interfer*^ with ; 
j A the ct. ni>on an application for an ■ 
! order dwlaring lunacy will be arovemed, 

I not by a..y consideration of the pollc>' 
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Cases 827a— 13860. English and Empibe Digest Stippl^ment. 


Part VIII. — ^Appointment of Receiver. 


827a. Committee infirm.] — lie Birch 

(1808), Shellord on Lunatics, 2nd ed. 187. 

8271). Committee resident at distance 

from estate .] — Re Seaman (1808), Shelford 
on LunatioB, 2nd ed. 187. 


829. After this case add On Jurisdiction of other 
courts to enforce claims against lunatic's 
estate.] Husband & Wipe, No. 5360a, 
ante'* 


Part X. — Judicial Powers over Estate. 


980. Add, Annotation : — Refd. Re Freeman, [1927] 

1 Ch. 479. 

981. Add, Annotation : — Refd. Rc Freeman, [1927] 

1 Oh. 479. 

1009a. .]—Re Fisher (1850), 2 H. & Tw. 

440; 19 ].. J. Ch. 521; 14 Jur. 233; 47 
E. K. 1759, L. C. 

1012. Add, Annoiniion : — Aft to (1) Refd. 0. L. v, 
C. F. W., [1928] P. 223. 

1069. Add, Annotation : — Refd. C. L. v, 0. F. W.,’ 
[1928] P. 223. 

1070. Add, Annotation : — Refd. 0. Ij. v, C. F. W., 
[1028] P. 223. 

1091. After this case add “ See, also, No. 1378a, 
post, 

1229. Add, Annotation :— neta. Re Price, [1928] 
Ch. 579. 

1336a. One of several trustees insane.] — 

Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. The 
surviving trustee devised all estates vested 
in him as a trustee to three persons, one of 
whom, al’tor proving his testator’s will, i 
became of unsound mind. A petition was 1 
prosiiiitod for the appointment of new * 


trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 
surviving trustee : — Held : the petition was 
properly presented in Lunacy as well as in 
Chancery. — Re Mason (1875), 10 Ch. App. 
273 ; 44 L. J. Ch. 078 ; 23 W. R. 737, h, JJ, 

Annotaiiona: — Expld. Gardner’s Trusts (1 878), 10 Cfh. D. 

29. Consd. Rf M.. [1899] 1 Ch. 79. Refd. Caswell v. 

Sheen (1893), 69 L. T. 854. 

1336b. Jurisdiction of Chancery Division — Sole 
trustee insane — & out of jurisdiction.] — A 

petition for the appointment of new trustees 
& for a vesting order, where the existing sole 
trustee is of unsound mind & out of the 
jurisdiction, need nf)t be presented in Lunacy 
as well as in Oiiancery. — Re Gardner’s 
Trusts (1878), 10 Ch. D. 29 ; 40 L. T. 52 ; 
27 W. R. 164. 

Annotations Consd. Caswell v. Shoon (1893), 60 L. T. 854 : 

Re M, [18991 1 Oh. 79. 

1336c. Not SO found.] — The High Court 

has jurisdiction under the Trustee Act, 1893 
(c. 53), to appoint a new trustee in the place 
of a solo surviving trustee who is a lunatic 
not BO found.— M, [1899] 1 Ch. 79 ; 68 
L. J, Ch. 86 ; 47 W. R. 267 ; 15 T. L. R. 


PART IX. SECT. 4. 

ni on-compliancc vnih 

Htatntorif renuircinc}U» — Rerstm in fact 
insaiui Ilnheas corpna not granted.] - 
Ex p. llovvyF,u (19:H)), 54 Can. O. C. 
392. -CAN. 


PART X. SECT. 1, SUB-SECT. 1. --A. 

sa. Gimrdian appointed Ini Minister 
of Pvhlic IKorAw <f' Mbiea wulc.r 
J/ospiial Act, /»*. 8. jV. S., 1923 — I*owers 
tl’ da ir.s —A nulogons to -powers diUics 
•inuler J^-nnacij Act,] — Ite Cckran &. 
JilAaTKTiN Trust Co., [1930] 3 I). L. H. 
287.— CAN. 


PART X. SECT. 1. SUB-SECT. 1.— 
B. (a). 

f I, Transfer of funds to — 

Lunatic not absolutcli/ entitled — I nquiries 
ordered.) — Re Crauteris (1878), 25 
Ur. 376.— CAN. 


t i* Foreign committee — Rccofmiiion 
hu coitri.) — Re Hiokso.v, [1927) 4 

D. L. 11. 007 ; 01 O. L. R. 180.— CAN. 


PART X. SECT. 2, SUB-SECT. 3.— A. 

1067 li. - .) -A salo of the 

homestead of a iTiiiatic ho found made, 
under an order of the ct., hy the eoin- 
luittee of Ilia estate cannot he deemed a 
voluntary salo, &, therefore, the pro- 
oeedH of the Rale are exempt from 
Hoizni'c. Where the estate of a limatlo 
BO found waB inBolveut, & It was 
nceessary to provide for his futni'e 
maintenance : — Held : in dotenniuinic 
the priority as lietwoon claims for 


inaintena.nee Jfc Uioso of the erctlitors 
that the Lunatsy Act did not exprcHKly 
cover the cose, wliat was omitted must 
bi' Huppllwl by applying the tieelslons 
under the EiigllHli Btatutes dealing 
with the name subject, &, in view of 
them & of the facts of the case, prlt)rily 
must bo given to the maintenance 
(diargcs ; but coiiHidering the advanetnl 
age of tl\e lunatic, tlic net protJtieds of 
tlio sale <»f the " exemptions *’ should 
be Hufflcieiit for tliat purpose. —/t'c 
Alkxaniifji Ehtatr, 11930) 1 W. \V. U. 
985 ; 2 1). U. R. 083 ; 11 C. R. li. 305. 
- CAN. 

PART X. SECT. 2, SUB-SECT. 3.— 
E. (b). 

sd. Estate ia-so/ecTif.) — A person of 
unsound mind had been placed In a 
private mental hospital at a fixed 
annual cbargt> for maintenanoc & twjat- 
inont, which hod been sanctioued by an 
ortler of the ct. She died intestate, & 
lier estate was iusuliiuient to meet all 
claims ; — Ueld : payment should be 
made in the following ortlcr of priority ; 
(1) funeral expenses; (2) the lunacy 
“percentage”; (3) tho committee’s 
co.stB of dismisBing the matter out of 
liimvoy ; (4) arrears due to the hosplUil 
for malntenauoe. The asseta were not 
sutheient to meet the payment next In 
priority, vl*., the general costs of the 
committee.— ife P., [1920) I. R. 422.— 


PART X. SECT. 2. SUB-SECT. 3.— I. 

See COM in Sect. 2, sub-seot. 3, E. 
(b), ante. 


PART X. SECT. 6, SUB-SECT. 1.— A. 

t i. Lunatic foreigner residing abroad 
— Sale of land in Ontario — Power of 
court.] — A man resident in the State of 
Now York was - declared a lunatic. 
He was tho owner, subject to a mtge., 
of land In Ontario, & the foreign com- 
mittee applied to tlie Supreme Ct. of 
Ontario for an order declaring him a 
lunatic, with a view to obtaining 
authority to sell the laud : — Held : 
the ct. had power to deolaro tho man to 
be a lunatic, to appoint a committee 
& to authorise & direct the committee 
to sell the land, although tho lunatic 
WHR a foreigner in a foreign land, Bl 
under the care & custody of the law 
of that land. — Re Piper, 119271 4 
D. L. R. 924 ; 61 O. L. R. 257. —CAN. 

t ii. ,] — As regards 

land situate In Ontario, the provlsionH 
of Lunacy Act, authorising the salo of 
land, apply only where the lunatic 
has been so found by an Ontario ct. — 
Re Hickson, [1927J 4 D.*L. R. 007 ; 
G1 O. L. U. 180.— CAN. 

PART X. SECT. 8. SUB-SECT. 1.— D. 

1 26 1 1. Stock in name ofjoijd trustees — 
Lututeg of one — New trustee appoiiUed 
tiff deed cfmtaining vesting declaration — 
Form of ordcr.y^Re G. H. L.. [1928) 
I. R. 543.— IR, 

si. Shares held in joint tenancy — 
Lunacy of one tcnant.y^Held : the ct. 
had power imder lt» statutory Jurls- 
dictlon to sever such joint tenancy. &. 
to realise the lunatic’s share, if his 
interest Sc benefit so required. — 
O’Gonnxll V. Harrison, [1887] 1. R. 
380.— IR. 
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Iti’ ^ 

Ann^^i^: Consd. B« James* Mortgage Ti-usts, 119191 

1378a. -- — .] — On May 20, 1927, the 

receiver of a lunatic’s estiite, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the mastKir directinix 
j 1 £1,800 amonj'st certain 

Bcheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. * The 
scheduled creditors were not parties to the 
order. On May 29, three davs after the order 
was pronounced & before it was completed, 
the lunatic died. The order was subsequenil y 
completed on .lune 14. In July the exors. 
of the lunatic’s will applied for an order foi- 
payment out of ct. to thorn of the fund 
representing the lunatic’s residuary estat»e, 
&> on July 28 the master refused to make 
the order except upon the terms of olTect 
being given to the order of May 2(1. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate ; (1) the order of 

May 26 was a inere direction to the receiver 
to make the payments in question which 


VoL XXXiii.— Lnnatios. Casos 1886o— 1866a. 

might have been varied or rescinded at any 
time by the master before it was dnally 
comp?et-ed, & it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, &: the master had no jurisdiction to 
direct that elYect should be given to the 
order of May 20 ; (3) (he exors. wore entitled 
to the funtl in ct. without rtigard to the order 
of May 26, but inasmuch a.s an order Iwid since 
been made for the mlininistration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action . — He 
WiiEATKit, U»281 (’h. 223; 97 L. Ch. 
97; 138 L. T. 133; 44 T. I.. H. 156; 72 
Sol. Jo. 17, 0. A. 

1391a. .] -^Hc Whkater, No. 1378a, 

ante, 

1404. Add. Annvlatlon : —As to (1) Apld. He 
Wheuter, [192SJ 223. 

1411. Add. Annotation : Apld. He Wheater, 11928] 
C’h. 223. 

1419. Afb^r this case add “ Whether deduction 
admissible for income tax purposes .] — See 
Inoomic Tax, No. .51 5d, ante.** 


Part XI. — Actions. 

1459a. .] — Charlton v. We.st 

(1801), 3 De G. F. J. 156 ; 30 L, J. Ch. 1466. After this case; add “ Mrnrlcd woman.] 
815 ; 4 li. T. 455 ; 7 Jur. N. S. 614 j S W. R. — Sec IIusiiANn fic, VVifr., No«. 2189, 2189a.” 

611 ; 45 E. K. 837, L. J J. 


Part XII. — Costs. 

1606. Add. Annotation : — Consd. Wlieater, fl928j (Jh. 223. 


Part XIII. — Administration in Regard to Reception and 

Care of Lunatics. 

1670a. When criminal information granted.] I 1688. Add. AnnoUitlon : Retd, SUJo* .N’o.wington 

— 7 ). Lowe ( 1872), 36 J. P. Jo. 760. ! llorougli (’oiincil v. Jlichard'; (1929). 45 

' T. 1{. (!50. 


Part XIV.- Certification, Reception, Treatment and 
Discharge of Lunatics. 

Add. A miolatio?is Apld. Do Froville «. | 1856a. — .1— Pltf. was oortiliod by deft., a 

DUI (1927), 06 L. J. K. B. 1056. Apprvd. j medical man, to be a lunatic A: a yierson to he 
Harnett V. Fisher, [1927] A. C. 573. | detained under care & treatment : —//c/rf ; 


PART XI. SECT. 6, SUB-SECT. 1 . 

bi. Appmniment of curator ad 

lUem.] — Davidson v. Scott’s Ship* 
BUILDING & ENQINKEHLSO CO.. LTD., 
11928] S. C. 970.--SCOT. 


PART XIV. SECT. 1. 

1856 I. lyuty of docUrr U) act in good 
faith with reasftnabU Olrcum- 

HtanceH in which an application under 
Mental Diseases Act, K. S. A., 1922 
(c. 223), B. 25, for the stay of an action 

9 


against a docbir for liegllgencc In tliat 
plU had been committed to an asylum 
without a proper Inquiry being heUl, 
was refiwwKL — HmuEitD v. Jamieson 
(Alta.), 11927) 4 D. L. R. 807, 1095; 
119271 3 W. W. U. 643.— CAN. 



OMW 18Nir--lQ97. EirOLISH iLSO EMFIftB 

(1) deft*, inaBmuch as he undertook the 
etatutory duty of certifying pltf. as a lunatic* 
owed a duty to him to estercise reasonable 
care ; (2) since no reception order could have 
been made by a magistrate without the 
certidcate of a doctor, as the certificate 
was sdven by deft, with a view to the obtain- 
ing of such an order, the giving of the cer- 
tificate was the direct cause of the order & 
of pltf.’s detention. — Hajeikbtt v. Fisher, 
[1927] 1 K. B. 402 ; 96 L. J. K. B. 56 ; 136 
L* T. 724 ; 42 T. L,. R. 745 ; 70 Sol. Jo. 917, 
O. A. ; on appeal, [1927] A. O. 673, H. L. 

Annotations :--As to (1) Folld* De FrevUle v. BUI (1987). 96 
L. J. K. B. 1066. As to (2) FoUd. De FrevUle «. DUl (1927). 
96 Ij. J» K. B. 1056. 

lS56b. S, P, Be Fbevillb v. Dill (1927), 90 L. J. 
K. B. 1050 ; 138 L. T. 83 ; 43 T. L. R. 702. 

1866c. Effect of certificate.] — Harnett v. Fisher, 
No. 1860a, ante. 


Digest Suffiemekt. 

1856d. 8* P. De FrbvUiLE v. Dill (1927), 96 
L. J. K. B. 1066; 138 L. T. 83; 48 T. L. R. 
702. 

1859. Add. Annotation : — ^Refd. De FrevUle v. 
Dill (1927), 90 L. J. K. B. 1060. 

1862. Add. Annciaiiona: — As to (1) Apld. De 
FrevUle v. DiU (1927), 90 L. J. K. B. 1066. 
Refd. Harnett v. Fisher, [1927] A, 0. 673. 

1863. Add. Annoiaiion : — Refd. De FrevUle t;. DUl 
(1927), 96 L. J. K. B. 1056. 

1865. Add. Annotation : — ^Refd. De FrevUle v. 
DUl (1927), 90 L. J. K. B. 1056. 

1867. Add. Annotation : — Refd. De FrevUle v. 
DUl (1927), 96 L. J. K. B. 1056. 

1869. Add. Annotaiiona : — Refd. De FrevUle v, 
DUl (1927), 96 L. J. K. B. 1050 ; Harnett v. 
Fisher, [1927] A. 0. 673. 


Part XV. — Offences, Penalties and Proceedings. 

1882a. Annoyance of receiver & lunatic.] — 1806a. — E.ston e. Johnson, Easton 

• Be Skaton, [1928] W. N. 307 j 106 L. T. v. Potts (1929), 168 L. T. Jo, 637, O. A. 

Jo. 438. 


Part XVI.: — Mental Deficiency. 

1897, Add. Annotation : — As to (2) Dlstd. Woodward v. Oldfield (1927), 96 L. J. E. B. 796. 
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MAGISTRATES. 


Part II. — Qualifications and Disqualifications. 


45. Add. Annotation: — Apld. R. r. North Wor- 
cestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. 

82a. Interest as fellow trade unionist — No trade 
dispute involved.] — Upon a summons by the 
wire for a separation order oh tlie ground 
of desertion under the Summary Jurisdiction 
(Separation & Maintenance) Acts, 1805 At j 
1926, the wife complained that her husband 
had refused to cohabit with her & treated 
her only as a servant, though they continued 
to live under the same roof & bn^akfasted & 
took their Sunday midday meal together. 
The justices dismissed the summons. The 
wife appealed, & submitted that as one of 
the sitting justices was a member of the sanie 
trade union as the husband, that justice 
must be regarded as an interested person, 
& therefore the decision was null & void : — 
Held : it would be stretching the law to say 
that a magistrate could not sit if one of the 
parties happened to be a member of the same 
trade union as he in a matter in which no 
trade dispute was involved. — Stevenh v. 
Stevens (1929), 93 J. F. 120 ; 27 L. G. K. 
362, D. 0. 

88. Add. Annotation : — Dlstd. R. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 557. 

84. Add, Annotation : — Refd. Maclean v. W(»rker8* 
Union, [1929] 1 Ch. 602. 

97. Add, Annotation : — Apld. R. v. Essex 
Ex p. Perkins, [1927] 2 K. B. 475. 

97a. Clerk’s Arm acting against defendant in 
earlier proceedings.] — (1) Certiorari will issue 
to quash a maint-enanco order made by 
justices, when it is shown that the justices’ 
clerk is a member of a firm of solrs. which 
acted for the wife at an earlier stage of the 


same proceedings, even though it is proved 
that the wife’s business was conducted ex- 
clusively by a managing clerk in charge of a 
brtuich oflice, & that the justices’ clerk was 
in fact quite unaware Oiat his firm had ever 
acted for her. The test is not whether ther e 
is in fact, bias, but whether a reasonable man 
cioncorned in the proceedings might think 
that the tribunal was not impartial. 

(2) Appet. for a certiorari in such circurn- 
stanci.‘s does not wrdvo bis right to take 
objection to the presence of the clerk by not 
having exercised it, when ho does not know 
that lie W718 entitled to it. — H. v. Essex JJ., 
Ex p. Perkins, [19271 2 K. B. 475; 96 
L. J. K. B. 530; 137 L. T. 455; 91 J. P. 
94; 43 T. L. R, 415 ; 28 Pox, C. C. 405, 
1 ). C. 

102. Add. Annotation ; -Refd. Maclean v. Workei*s’ 
Union, [1929] 1 Ch. 002. 

105. Add. A7inotai}o7i^ : — Consd. It. r. London 
County Council, Ex p I'hitertainments Pr«>- 
tection Assocn., Ltd.. 11931] 2 K, IL 215. 
Refd. It. V. ShenN-ia .I.L, Ex p. Hawson 
(1927), 91 J. [\ 193. 

109. Add. Annotations : Refd. Maciean v. Workers’ 
Union, [1929] 1 Cli. 002 ; It. r. Huntingdon 
Confirming Authority, il92i>] 1 K. B. 098. 

tlA, Annotation: — Insert “ Apld, ’ befon? “ H. v. 
Middlesex J.l,” 

119. Add. Annoiaikm : — Refd. It. North Wor* 
cestorshire Assijssrnent Committer}, Ex p. 
Hadley, [1929] 2 K. B. 397. 

128. Add. Annotation : — Refd. Maclean r. Workei-s’ 
Union, [1929] 1 Ch. 002. ^ 

160a. — .] — R- v. Essex J J., Ex p. Pkh- 

KINH, No. 97a, ante. 


MagistreUe insurance agent 
i of insurance on munictpal 


PART I. SECT. 2. I 

n i. Appovnlrnent as town mapis- i 

irate — Effect on J— ‘The fact 

that a police magistrate holding an | 
appointment lor tlie province of 
Manitoba is appointed by a later 
oommisslon a police mairlstrate for a 
certain town therein does not canof3J 
the former appointment or aficct his 
Jurisdiction thereunder. — R. v. I’lum- 
MKR (Man.), 11929J 3 W. W. It. 618; 
11930] 1 D. li. R. 766 ; 38 Man. L. R. 
391 ; 62 Can. Crim. Cas. 288.— CAN. 

PART L SECT. 4, SUB-SECT. 2.— A. 

19 ix, .]-~R. V. Hariiy Fonu, 

[19301 3 W. W. R. 479.--CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 
A. (b) i. 
d i. 

placing part - , 

propertnf — Prosecution for breach of 
municipal R. (Kingskto) v. 

McElhinnet (Alta.), [19271 3 D. L. R. 
1189; [19271 3 W. W. It. 284; 49 
Can. Grim. Oaa. 13.— CAN. 

PART II. SECT. 2, BUB-SECT. 1.— E. 

149 ui. .1 — R. V. Brown 

(P. E. 1.). [1929] 1 D. L. R. 687; 61 
OsiL Crim. Cas. 248.— CAN. 

1S7 I. Effect of waiver on power of 
The consent or fcqnieepenTO 
of any party will not supply tlM def^ 
or want of Jmisdtotlon on a magistrate. 


— PAHASIimUN UATARAM V. 

(1929), J. L. K. 63 Rom. 716.- IND. 

PART VI. SECT. 2. 

302 I. Creature of siaivtc- Off mce 
mast hr. strictly unihin statute. \~An 
order for a maiflstrutc to have jurls- 
diHion, under Crlndnal Codo, J’HTt 
XVT., (o try u churwo Kuminurily 
without the ooiiHeiit of the «»x}UHed 
It must plainly appear that the caws 
Ih one with reeiHict, to which such 
jurlndlctiou In conti:r'J*<*d. - R. v. I RA Y. 
[1928] 3 I), h. li. 20,5 ; [1928] 1 W- , R. 
670 ; 49 Can. Crim. Cub. 316 ; 23 Mta. 
L. R. 344. "CAN. 

305 i. Matters not coonisable byjustvxs 
under summary jurisdiftion — Offence 
punishable by ffttc imprimament. j— 
R. V. Manuel, 11928J 2 D. L. It. 76.5 ; 
r>0 Can. Crim. Oxs. 32. — CAN, 

p I, J — A police magistrate h^ 

no jurisdiction to try Bummarily 
without the consent of the accused 
a chanfo under CMminai tJode, w. 295, 
of aHSttuJt occoslonliiif oct.ual bodllv 
harm. &, theiefore, cannot have such 
JuilwllcUon over said offence conferrea 
on him merely by tho laying of the 
chaive uiidcr «ict. 274 for unlawfully 
woundbig or Inflicting ffrievons bodily 
harm.— R. v. Letenprk, 11 *#281 3 
W W. U. 680 ; 60 Can. C’rlm. Cas. 
419.— CAN. 

ab. Offence at Urns committed not 
irieffU summearlly.l^'R. v, H kiwlwb , 

11 


[I 928 I 3 JV L. n. 321 ; 49 (^n. Crim. 

CoH. 311.— CAN. 

sd. JHsohrdicnce of rnainteruifwe 

order InJornuUion heard after order 

muis/tcd.l - An ord‘T for malntonanco 
inado awilnHi in 1923 won (piashcd 
in Feb, 1928. In MttV. 1928, an 
JnformuUon for dlHoln'dlenoe of the 
lOHlnteuancc order prior to the date 
f»f MuaKl.ing wttM hoard. Ac. an order was 
limn ma<ie that def^. oc linpriHoned 
until tlio malnUmanro order shoulil 
l>e compiled with //rt-i .• th(^ maln- 
brjuanw order having Oecn quoMhod, 
tho Justices hBul no Jurlsd lotion to 
tuQUire Into any dlsobedJonre of fh« 
order fJIegtHl 1<o have been comiulttod 
befcoi! it was r|uaMh<jd, &, couswjucntly • 
tho Jrih)rmatiou ou^Lt to have been 
dIsiiilhMed.— O alu>way v. Watson. 
11928] V. L. R. 308; [1928] Aunw 
h. U. 201.— AUS. 

PART VI. SECT. 3. 

if. Arlirm to recover debt — Failure, 
of deMor lo appear — Warrant ismied 
to arrest js%rtvS~C\JimLRv. Fumw^n 
& Maiickllus, (1928) 1 D. li, R. 941 , 
11928J 1 W. W. R. 334.— CAN. 

{joniriM'.ted in district in 

which action 6rou<f/ii.l— -Rr LlfiWlfi, 
Ex p. ELWrrHOLUX, Ltd. (1928), 28 
8. K. N. B. W. 578 ; 45 N. S. W. W. N. 
186.— AUS. 

gj, Adion for raUs .) — 

BKifiBAiTB Omr OOOKCIL V. Hodoe, 



Cases 384ar-488a. English and Empieb Digest Supplement, 


Part VII.— Indictable and Summary Offences. 


334a. “ Before charge gone Into.**] 

— Deft., who waa represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would bo liable, to imprisonment ^or a form 
exceeding three months. . He was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft, protested twice by his solr. 
tliat he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt with summarily. 
Deft, was then convicted & lined ; — Held : 
the proceedings were a nullity as the giving 


of that information to the peraon charged on 
his appearing before the ct., “ before the 
charge is gone into,” in accordance with 
above sect, is a condition precedent to the 
validity of the subsequent proceedings. 
Accordingly the conviction was quashed. — 
R. V. Dixon, Southampton Justices, Ex p. 
PORTBOUS (1929), 142 L. T. 697 ; 8i^ nom. 
R. V. Hampshire Justices, Ex p. Porteous, 
94 J. P. 70 ; 40 T. L. R. 167 ; 28 L. G. R. 
84 ; 29 Cox, C. C. 113, D. C. 

343. Add, Annotation : — Folld, R. v. Dixon, 
Southampton Justices, Exp. Porteous (1929), 
142 L. T. 697. 

345. Add. Annotation: — Aa to (1) Folld. R. v. 
Dixon, Southampton Justices, Ex p. Porteous 
(1029), 142 L. T. 597. 


Part VIII. — Procedure under Summary Jurisdiction. 


432. Add. Ciiation 2 B. R. A. 020. 

433a. Omission In copy — Signature.] — Where 

a summons, issued by a magistrate at a 


metropolitan police ct., commanding a deft, 
to answer an information for breach of a 
nuisance order previously made against deft. 


tJ028J S. R. Q. 102 ; 22 Q. J. P. li. (5; 
—AUS. 


PART VI. SECT. a. 

p i. In ret^cefof violation of C'V8lom{< 
Act — Whether limited by valve of yoods.l 
—It. V, bouTiUElt, ll‘J2Kl 2 D. L. 1{. 
5.06 ; 41) Can. Ctm. 312. — CAN. 


sk. jjoiver to cnnvici vmicr 

Custoim Act, 11)27, H. 217.1 — K. r. 
Dean, lJ93l] 2 l). j,. it. 84. CAN. 

si. .h-lie JUTES, [11)31] 1 

D. L. R. 1)40.- CAN. 


PART VI. SECT. 7, 

«. iJisrrciton to order trial before 
reavlor court.] — WTiile under Juvenile 
I.)eJin<]unnlu A(it, 11)21), the Juvenile Ct. 
hu8 jurisdiction to conduct the trial of 
any ofl'enco coininllted by n child 
within tlko Ktatuioiy ago limit, yot, 
since tjecl. 9 of the Act pnivldes 1 hat he 
may in his dJscrelion order the ehild to 
ho prooeeded against by Iddlclunmt 
in the ordinary counse. it would sci’iii 
that tlie bctUir course forhljn to pursue 
is to make such an onier where 
alleged oiTence Is a very grave <ine, 
such as arsoii.— R. r. H., 11931] 2 
W. W. R. 917.— CAN. 


PART VII. SECT. 2. 

Itki. .]— R. V. Lee Sow’ (U. C.). 

119221 2 W. W. li. 208 ; 06 1). L, R. 
HG : S7 Can. Ciim. Oaa. 190.— CAN. 

on i« Where new trial ordered — 

Jury trial asked for innotice of appeal.] 
— R, V. Mati’BNS. {1928J 4 D. L. R. 
831 : 50 Can. Crlm. Oas. 285.— CAN. 

nn ii. Corporation.] — R. r. 

Caloary Club, [1931 J 3 W. W. R. 001. 
- CAN. 

rr 1. .] — ^R, V. Nxison (1901), 8 

B. O. R. 110.— CAN. 

tgg i. Proceedinga under Opium cC* 
Ivarcotic Drug Act, 1923.) — R, v. Lew 
Ring Loy (B. O.), {1926] 2 W. W. R. 
543 ; 40 Can. Grim. Ous. 7«.— CAN. 

gg£ ii. .) — R. V. Sam Ring, 

[1920] 1 D. L. R. 1000 ; 45 Can. Oim. 
Cas. 202 ; 68 O. L. R. 370.— CAN. 

KKS iii. — R. V. Denis (Man.), 

[1927] 3 W. W. R. 400 ; 49 (Don. Crim. 
Cas. 8.— CAN. 

ggg iv. .] — lie R. V. Rutherpord 

}J95i71 4 r>. L. R. 434 ; 48 Can. Crim. 
Cos. 237 ; 60 O, L, R. 664,— CAN. 


mmm i. Necessity for consent 

0/ «m/sed.)— L ajmbeut a. R. (1920), 47 
Can. Crim. Cas. 159 ; Q. R. 42 K. B. 
91.- CAN. 

mmm ii. .] — R. v. Ronnis 

(1027), 47 Can. Orini. Cas. 193; 60 
O. L. R, 189.— CAN. 

mmm iii. .] — It. v. Johnson 

McKrnzje (1927), 48 Con. CTim. Cop. 
255 ; 59 N. S. it. 320.- CAN. 


mmm iv. | . n. Zanine, 
[15)31] l R . W. It. 193; J D. L. R. 
91 1. CAN. 

ooo i. .1 — It. V. Denis (Man.), 

11927] 3 W, W. ii. 400 ; 49 Can. Crim. 
(Jaa. 8.— CAN. 

ooo ii. Opium <£• Nnrc die Drugs 

..'lel.l — I'lider Opium &, Narcotic Drugs 
Act, a muglstrato may hear a charge 
huinmai-ily , wltlumt putting the accuHed 
to his election. — Viau r. Otis (1927), 
44 Quo. K. B. 406.- CAN. 

am. Indictable offences irinhle. suni- 
7narily — intra/.J -The Juvenile Ct., or 
the magistrate preKlding in that c!t., 
has no jurlsdiclJou to suuunnrlly try 
an adult for incest. — Lfjioux v. R., 
11928] 1 D. h. It. 299 ; 49 Can. Crim. 
Cos. Ill ; 44 Quo. K. B. 308.- CAN. 


PART VII. SECT. 7. 

sn. Jurisdiction — Ojfcmlcr umlcr age 
when offence committed — Over age when 
tried.] — 'J’ho oxclusivo Jurisdictiou of 
the Juvenile ct. extends to the case 
whore, althougit the olTcndor was under 
elglitA'en years of age at the time the 
olfouce was committed, he is over that 
age when put on trial. — R. v. Carda- 
RELLl (B. C.), [I9;u)| 1 D. L. R. 575 ; 
11929] 2 \V. w. R. 223 ; 52 Can. Crim. 
Cas. 267.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 1. 

d i. .}_R. 0 *Hara 

■o. Infortnaiion laid by telephone .] — 
C. signed an infonnution for an offenen 
against Canada Tempeiunce Act, 
leaving the date a place for the 
magistrate’s name in blank, & mailfMi 
it to maifistrate J. He, tM^iug ill, 
handed the information to magistrate 
M. C. then requested mafristrate M., 
over Uie telephone, to take tne haforma- 
tiou & to issue a Buiuinons thereon. 
Summons was issued at the hearing. 


after the evidence was all In, deft.’s 
counsel uppeaivd & objected to the 
magistrate's jurisdiction, but took no 
furl her part in the proccedingH : — 
Held : the Information was improper, 
because not laid & signed before the 
magistrate & the magistrate acted 
without jurisdictiou.- - R. v. Murkay, 
Ex p. Covr (1910), 40 N. B. li. 289 ; 
9 E. L. R. 519.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 

362 V. — — .] - District Ct. Rules, 
r. 8, which w’as made applioahle to 
proccedJugs under C^ustoins Acts by 
r. 58, provides that whore it is Intondod 
that a summons only shall issue t.o 
bilng a deft, before the ct., the infonna* 
tion or complaint may bo made cither 
in writing or orally, as the district 
justice of the peace shall see lit : — 
Held : theix^foro, an information in 
writing required by Customs & Inland 
Revenue Act, 1879, was no longer a 
nccessuiy picliminaiy to the issue of a 
suriimoiiH charging an otfeuce under 
Customs Acts.— A.-G. v. Healt, [1928] 
1. It. 4(50. -IR. 

362 vi. -,J" Where a deft. Illegally 

brought befoi'e justices objects that 
tliere Is no WTitten complaint or 
summons, & is nevertheless convicted 
without cither, the conviction is not 
sustainable eSc will be quashed us having 
been made without jurisdiction. — 
McCuixocii V. Eolkin, Ex p. EOLKlN, 
[1929] S. li. (Q.) 113 ; 23 Q. J. P. ii. 
59 — AUS. 


PART VIII. SECT. 1, SUB-SECT. 5.— 
A. (a). 

377 i. What amount separate 
offences — Not “ Itaving ojrium d: co- 
caine.”] — R. V. Chow Ben (1925), 46 
Can. Orira. Cas. 152 ; 36 B C. R. 319 ; 
[1926] 1 W. W. R. 384.— CAN. 


PART VIII. SECT. 1. SUB-SECrr. 6.— 

387 vi. Isbell, 

[1928] 4 D. L. R. 322 ; 50 Can, Cilin. 
Ca.s. 81 ; 02 O. L. R. 489 ; affd., 

[1929] 2 D. L. R. 732 ; 51 Can. Crim. Cas. 
303 ; 63 O. L. 11. 384.— CAN. 

sp. Necessity to state value of property 
— EcUure of proceedings dependent on 
calue.l— IL v. Thompbon, [1928] 4 



Vol. XXXm.— llagistrates. Cam 433a— 608b. 


in the ct., is in all respects in the proper form 
& duly signed by the magistrate, the OTnission 
through inadvertence from the copy of the 
summons which is served upon deft, of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or the 
service thereof. — R. v. Hay Halkett, Ex p. 
Rush, [1929] 2 K. R. 131 ; 9S L. J. K. H. 
497 ; 141 L. T. 519; 93 J. P. 209 ; 45 

T. L. R. 507 ; 27 L. G. R. 523 ; 28 Cox, 
C. C. 048, 1>. C. 

448a. When power to take oath.]- Oath 

BEFORE Justices Case (1(311), 12 (;o. Heii. 
130 ; 77 IL R. 1405. 

Annotaiion : Bauo v. MoUmcn (1824), 2 Ti. J. O. S. 

C. P. 121. 

500a. Not necessarily right of property.] 

— A local Act authorised the cori)n. to 
make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt. was summoned for playing sucJi 
an organ in tlie borough in breach of that 
byc-law on Apr. 7, 1928. He claimed a 
right so to pin ; the organ by virtue of a 
licence which ha 1 been given to him by the 
lord of ilie manor, contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, A 
staG^l a case ; — Held : the appeal must be 
allowed tlie conviction quaslied, because 


(a) the local Act expressly saved “ all rights 
of a pixilltable or beneficial nature in, over 
or aflftcting the commons that had been 
exercised before the passing of the Act ; 
(5) the lord of the manor luid, before 1890 
it continuously until tluiso proceedings, 
licensed the playing of such oi'gans on the 
commons k. had roceivod between £300 & 
£400 annually in respect of such licence ; 
(c) the applt. had played his organ on a part 
of the eomniims in pursuance of such a 
licence ; it (d) the claim was not “ impossible 
hi law ” it oust-od the jurisdiction of the 
justices ; Scmble : there is no sufficient 
authority for the jiroposition tliat the right 
which alone will avail is the right of property. 

-Andhews V. Gaklton (1928), 93 J. P. 
(35, 1). (\ 

503a. Breach of bye-laws— Playing football 

in street -Open space Intersected by public 
footpaths - Claim overruled.] —Peauson v, 
WlilTKiEM) (ISSS), 52 .1. I*. Jo. 708, 1). G. 

503b. -Auction held In street.] -A bye- 

l.aw ma.de it an ofiVnci^ (o sell goods, etc., by 
auction in any siivei of u city without 
the huive of the cnndahh'. (I being sum- 
moned for Holliiig on a ]>lol, of ground, set 
up the dehmc.e tha(, i(/ was privatve proiierty, 
A not pai't of a stioc! : -Jh ld: this was a 
bond fide claim of ti( i(‘. vV the jus( ices properly 
d^'chned jurisdiction. PmM.iP.s v. (Ianjiam 
(No. I) (1872), 3(3 .1. W 31(3. 


J). L. R. 8.0') ; 50 Cun. Crini. ('lis. ISH ; 
(52 O. L. II. 010, - CAN. 

PART VIIl. SECT. 1, SUB-SECT. 6. — 
A. 

8q. AUoriu'.y-Gcnrj'al- - Where proseru- 
lion not imtituted by niinUler, dcparl- 
ment of Sfnfc or authorised jurson.] ■ 

A jufcil.ioo nilscd u ju'cliiMlnury 

t>hjccl,Ioii to (he hearing of a sumiiioiiH 
charging an offence luuler (>ii.stoni.s Act, 
viz. — that conipluiriuiit wnn (ho At- 
torney •(ienerii I, (he di.strict jiiHlice beinpr 
of opinion that iindcjr Custoni.s Inland 
Revenue Act, 1879, R. 11, uu olllcer 
of the customs Si exci.se must he the 
coiiiplaiMunt : — J/dd : the objection 
was uiiHUstalnablo bn Criminal JuRtice 
Administration Act, 1921, s. 9 (2), 
aulhoriHod the A.-G. to in’oscciito in 
any ct. of suininary jurisdiction in all 
cascH in wideh a pro.sccution is not 
in.stitutcd by a minister, dei>t. of .SUit(', 
or authorised pemon.- -A.-G. v. Hkaly, 
11928] I. 11. 400.— IR. 

PART VIII. SECT. 2, SUB-SECT. 1,- D. j 

d i. (Umslable viusl sluor 1 

arrused could not cnnvtnuuily f>e not j 
with.]- Ji*f Musi A L (S. S.), fl!)29J J I 
J). L. R. 708 ; 51 Can. Crim. Cas. 1 12. i 

—CAN. 

f i. J tuposHUuliiy of ir(rircr.\ 

A sutniiioiiH i.ssued umler lliMfbwav 
Traffic Act ivns not si*rved within in 
<layH of the offenee.s as required (•>’ 
sect. 52 of l}»e Act ; JJeld: appear- 
ance Si. plea difl imt waive the (h lay. A 
statutory time limit canuot be so 
waived. — l(c Ei.nKitBV (Uff'-O), 55 

Can. C. C. .‘{55 ; 05 O, h. R. 107. 
CAN. 

g i. .]—Jt€ David (X. S.), 1 

fl929J 2 D. L. II. 701 ; 51 Can. Crim. | 
Cos. 199.— CAN. I 

PART VIII. SECT. 2, SUB-SECT. 2. —A. j 

*r. Before whnin rdurnabk .] — Where j 
a loo^strate or justice with general 
jurisdiction, takes an information for 
an indictable offence under the Code, j 
S8. 653, C54, & Issues his warrant, that 
warrant is returnable before him or 
before any other “ Justice '* ha^ng 
territorial jurisdiction at the place 


where the Issuimr iuKtice had his | 
jurisdiction, but sub/ect to lli<^ ri^rld 
of the Jat lof to direct that the uccniHcd 
person be brought ludore liiin, if 
convuui.o,- R. V. JsiuKM.. (192H1 I 
D. J... lb ,M •! ; 50 Can. (hdin. (’as. HI ; 
02 O. L. JL j.b). CAN. 

PART Viri. SECT. 4. SUB-SECT. 1. 

BE. Hurmuury trial of indidahle. 
offence — Criminal Code, 8S4.)--R. 
r. kuBPun’H (.Sa.sk.). (I92HJ I J). /j, k. 
200 ; 11927] 3 W. W. k. 814. CAN. 

d »• Uls' rdion to adjo> rn — Lruyth 
of lino'.] WhcKi an airiised is on! 
on hail im adjorniiinent of a pr. - 
liniinary itnjniry may (*«* foi* moir 
than el«ht <lays ; JI'o limitation »,r 
cil^hl da\ '. imf>o-:rd )».v s<*et. 07!I fe) of 
the Criminal C«Mle on a *• remain! ” 
ent in ly foi- t he l»em lit vS: jn-oleelion of ! 
an accused Avho i.~ in < iist«M|v. 1.’. r. 
SoM.oWAV. k. >•. Mii.i.s. |I0:;o| ( I 

\V. W. k. ISO ; 53 Can. C. C. ISO ; 21 
Alta. I.. k, 40 1. CAN. 

sb. Kffr.ct t>f adjourn no nt (in inris- 
diefion of nuo/isfrofr ( hild li dfun 
Acf.\ Tl.e word “la aid " in . e<l . 
IHI (2; of Child Welfare Act, C. A.. 
1021 (c. .'hi), includes * jiarlly heaid ’’ ; 

\ if a casi* i.s i-orif In' •• ) fnirn «lay ti» day 
It i~ “ la-ard *' on ••aen ila;. it. is siatkeii 
t«i until it is finally hea!.i. irieci, detn- 
mined N: .idjiidi^vd. (H 

(’mi.D NN’Ki.r vm, r. ;• i . Ci.j,.m».xts, 
kru\T. .Ml McrivvuTV <»r, lio.'toi l 
w. w. k.. :;o5 ; 2 1* 1.. k. 255 ; :js 
Mam L. k. 1H2. CAN. 


t\RT VIII. SECT. 4, SUB-SECT. 2. 

0 i. — Rifwer to authorise another 

dice to uc/.) -The Miui?i.stratcs Act, 
. .8., 1920, H. 0, w/.'h'h provhhH 

lat at the reuuc«t of the justiec 
Tore whom the iriforriiHt Ion or corn- 
aint wars matle any other jnstJee may 
take jairt in the cjtae.” (Joch not 
in^ly empower the ffrt-t jii.stk-#! to 
ill in auoilicr Ju«tic.e to oct ultb him 

the cx^c, but ein powers him to 
itlmribf- another Juatlce to arl/udicato 
ilelv in the matter.-- R-abiuk r. 
NDKIWON, 11929] 3 D. L. k. 914 ; I 
^ W. H. 728 ; 52 Can, CTlrn. Ceh. 23 ; 

1 S. L. H, 377.— CAN. 

13 


PART vm. SECT. 4. SUB-SECT. .3. A. 

st. .Inaiunnu ill Ner'SHilj/ l't>r plea 
hit ibjeiolonl Ai en"' .1 was convicted 
belore a sl ii>eii(li!ii'y inindMliale on a 
eltai-ire of liavine bi'cn ili iiosMashion of 
a. still. <',on1 laiy to I la iirn\ isions of 
I0.\eise Art. Uti .'tti iu»iplieal ion 1’(*r a 
\i'rj|. ol hiibia.< li.rjoiy wHlj t.rlioruri in 

aid, I ho Inif,'-! diHelo„i‘(l » ha.t. 

a('eii.-'“d had noi. ta’cn e-alied ii]to!i lo 
f*lead lo (.lie e.har^(‘ : lldd: callliur 
upon aecij.setl to plead in an CHsenllal 
part of ill*- a na jii'iiinenl A' tin- e.on- 
\ if lion sl.onit! he fpia.shed. J{. i'. 

f’liKU In i: f I'.'JH;, 4 1 R. (’. It. 4(i:{. 
CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
B. (b) iii. 

484 I. h'urUivr charue lire f erred.] 

- When accUHcd 1 h hroiurht Ixtforo a 
mafriMl rate afka* halm.': pmpiTly arroHted 
In; can ha nroeitcdod aijraiii.st on tt frOHh 
char{r»\ altlmui^h a auinmonR oouirnand- 
iiifr Ids ;;;*]icaranc45 or warrant for 
arrest has not. been h:; ni;d thereunder. 

/(e /,A.Mfi (.Man.), (1927] I W. W. 11. 
432; ‘17 Can. Crim. C-U' 277. — CAN. 

PART VIII. SECT. 4, .'>UB-SECT. 3.— 
B. (b) iv. 

490 i. ObjtMiion to hen at time 

of apptorancr.] k. v. MUKUAV, Kx p. 
f!opi' (1910). 40 X. R. k 289; 9 

E. L. k. 519, - CAN. 

PART VIII. SECT. 4, SUB-SECT. 6. 

u i. .] - R. r. McDonatd, (19281 

2 1». Ij. I.’.787 ; 50 Can, (’. (^. 65. — CAN. 

PART VIII. SECT. 4, SUB-SECT. 7. 

uc. Power to order arrest of witness — 
('rimhud Code, h. 075.]-- -A'x p. CoYi.E 
(I*. K. I.), 11927] 4 D. L. It. 1129 : 49 
Can. (Tlrn. Cuh. 9 1.-- CAN. 

PART VIII. SECT. 4, SUB-SECT. 8. 

»(f. Musi, he, arcordiny to rules of 
cvidefire.]-~R. v. DUNN (Ont.) (1926), 
45 Can. Crim. Cua. 139. — GAN* 

ff i, - .] R. r. liAi'OiN'iK. 

119:>1 j I D. L. k. 93.3.- CAN. 

p 1. .]— A Justice of the peace 

hail no authority to adininltter an oath 
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593. Add, AnnoUiHon ; — Consil. Pointon v, Cox 
(1926), 136 L. T. 606. 

608. Add, Annotation : — Gonad. Pointon v. Cox 
(1926), 136 L. T. 606. 

631a. Improper consideration of previous con- 
victions — Inquiry into previous convictions 
not in open court.] — At a ct. of summary 
jurisdiction the three applts. were charged 
for that they then being in a certain fishing 
district under the control of a board of 
conservators, unlawfully did fish for salmon 
or trout otherwise than by means of an 
instrument which they were duly licensed to 
use contrary to Sect. 63 (1) of the Salmon & 
Fresh Water Fisheries Act, 1923 (c. 16), 
8. 63 (1). 

The charges related to alleged offences on 
.Tuly 6 & 20, 1929. At the conclusion of the 
bearing as to the charges relating to July 6, 
the justices retired to their ante-room, & 
after they had decided to convict each of 
applts., sent for information as to any con- 
victions for previous fishing offences by 
applts. for the purpose of considering the 
appropriate penalty for each applt. They 
were informed that two of applts. had been 
twice previously convicted, & one of them ! 


once previously convicted of such offences. 
They obtained this information from then- 
clerk & did not see the police reports of 
applts. nor obtain information with regard 
to anything but these alleged convictions 
for ftshi^ offences. The justices then 
returned into ct. & announced that applts. 
were convicted & each of them fined £5. 
Thereupon the charges relating to July 20 
were commenced. In opening the case 
against applts., the solr. for the prosecution 
referred to the convictions which had just 
been recorded against each of applts. Objec- 
tion was taken to this by applts.’ solr., but 
the justices proceeded with the case & again 
convicted applts. & fined each of them £5 ; — 
Held : all me convictions must be quashed. 
On the charges first heard, the justices, 
having decided to convict, should have 
returned into ct. & then publicly & openly 
in the presence of applts. made inquiiies into 
any previous convictions there might be 
against them, in which case applts. would 
have had the opportunity of dealing with the 
matter. As to the cliarges subsequently 
hoard the prosecuting solr. not only referred 
to the convictions that had just been recorded 
against applts., but to convictions which 


to accuAod, & examine him theroundor, 
lifter be hoe pleaded sniUty. — H. 
(Aldiudoe) V. Buown, [1927] 3 

W. W- R- 33fi.~-CAN. 


r i. .]~Il. V. STKPiiENa, P . 

r. IjATIAy (Out.) (1926), 4^ Can. Ci-in. 
OOfl. 123.— CAN. 


PART VIII. SECT, 4, SUB-SECT. 9. 

646 U. .] — H. t». Hendeiison, 

.Ex p. Biundlb (N. B.), [1926] 2 
D, L. H. 683 ; 46 Can. Crlm. Cob. 31(». 
—CAN, 

PART Vlll. SECT. 4, SUB-SECT. 10. 

■f. 2’o (Xill further endence.J — It 1 h 
within u iiiaij'iHtrate'N discretion to 
allow the proHcciition to adduce further 
evidenro after ita caye has beeu closed. 
— II. (iUUKKR) V. SMrrn, [1927] 4 
1). L. It. 410 ; 119271 2 W. W. U. 722 ; 
48 Can. Crlm. Cas. 249 ; 21 Sask. 

L. n. «(I0.— CAN. 


PART VIII. SECT. 4, SUB-SECT. 11. 

666 Ui. .]— On u prisoner 

lieinjp brought before a magistrate for 
trial on the day of tho aiTcst the 
magistrate was Informed, both by tbe 
priHoner & by ielegi'uiTi from a counsel, 
that the laiier hod been retained for the 
ilefeneo & was roq nested by them to 
grant an udj<iumment to permit of 
tho counsel's attendance : — I/eJd : the 
refusal under suob ch-cumstances of 
a reasonable remand was a wrongful 
denial to the acoused of tbe right given 
him by Crimlnnl Code to make a full 
defence & have his coun.^ol present. 
The discharge of tho prisoner was, 
thoi-efore, ordereitl. — 11. r. Halu^huk, 
11928] 1 1). L. R. 731 ; [1928] 1 W. W. l\. 
r)4«.™-CAN. 

d (p. 345) i, .1— U. V. 

Pt7mA8, Ltd., R. e. Latraversk, 
11927] 3 D. h. R. S99 ; 47 Can. Crlm. 
Cas. 324.— CAN. 

g i. Number of adjournmeiUa ,] — 

Messenqrk , V. Parker (1885), 18 
N. 8. R. (0 h. & G.) 237 ; 0 O. L, T. 
444.— CAN. 


■I. 0 / adjournment — Charpe 


under 

deprived 

Taylor, 


iquoT Ari — IVheiher maoisiraU 
of jttriediriim.} — Hall v, 
[1926] 3 D. L. R. 34 : [1026] 
2 W, W. R. 175: 46 Can. Crlm. Cas. 
50; 20 Sask. L. R. 463.— CAN. 


PART Vlll. SECT. 4, SUB-SECT. 13. 

sni. Charge not gupported by envidence 
-SvbdtUuied ohargt — Whaher hoo 


charpes .] — Justices cannot convict a 
mail unless a legal oflence is proved, 
& they cannot convict him of an ollenco 
with which ho has not been charged, 
but. If he is pronerly before them on an 
infomriation which cliseioHos no offence, 
or which ohai-ges an offence which Is 
not supported by the evi lence, he may 
bo orally charged with any other 
oltcmco which tho evidence is sufficient 
to support, subject to being given 
u proper opportimlty of uicetliig it, 
may bo convicted of It. In such a case 
thei-o are not two independent charges 
pending umlnst appot. at the same 
time. — If#; SiNGLBn-oN, Exp. Wiluamb 
(1928), 28 S. R. N. S. W. 616; 45 
N. S. W. W. N. 189.— AUS. 


PART VIII. SECT. 6, SUB-SECT. 1. —A. 

d I. .] — Deft, was convicted 

by a district justice of an offence under 
Fisheries Act, 1924, but the district 
justloo omitted to order a forfeiture 
of the fish as required by tbo Act ; — 
J/eld : the conviction Is tho spoken 
pronouncement of tbe district justioe, 
h the note In the justice’s minute 
book of his decision, prescribed by 
District Ct. Rules, r. 50, stating tho 
(effect of tho conviction is the rt>cord 
of that punishment. — Tanoney v. 
Kerry County Districst Justice, 
(19281 1. R. 358.~IR. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
B. (a). 

684 Vi. .h-R. V. Barry (N. S.) 

(1926), 46 Can. Crim. Cas. 143.— CAN. 

684 vii. .] — R. V. Rodosbs 

(Out.), [1926] 4 D. L. R. 609 ; 46 Con. 
C*rim. Cos, 372,— CAN. 

PART VIII. SECT. 6. SUB-SECT. 1.— 
B. (c). 

sn. Value of articles stolen or a^nouni 
of injury done — Criminal Code, s. 376.] 
— A conviction under sect. 376 of the 
Criminal Code for tho th^ of part of a 
feuoe which imposes a penalty greater 
than <20 without on adjudication upon 
& finding by the magtstrato of the 
** value of the article or articles stolen 
or the amount of injury done ” is 
invalid with respect to the penalty. 
Tho intention of the seot. is to permit 
the magistrate, In addition to im- 
posing o fine payable to His Majesty, 
to order the amount of the value of 
the article stolen or the amount of the 
Injury done to the fence In question 


to be paid to tho owner thereof. — K. 
ex rri. Arnold e. Westerland (Alta.), 
11929] 3 W. W. R. 408 ; 52 Can. Crlm. 
Cas. 127.~CAN. 


PART VIII. SECT. 6, SUB-SECT. 1.— 
D. (a). 


613 i. Proper hearing of accused 
party .] — Criminal Code, s. 721, does 
not authorise any Intorrogatiou of 
prisoner by a mag^istrate other than tho 
asking him whether ho has any cause 
to show why ho should not be con- 
victed. This can bo done by asking, 
“ What does ho say, guilty or not,” 
but if tho reply be not a clear admission 
of all tho elements of the crime, the 
magistrate must proceed to Inquire 
into the charge without further ques- 
tioning.— U. V. Lee, [19251 2 W. W. R. 
190; 45 Con. Crlm. Cos. 280 ; 35 

B. C. R. 401.— CAN. 

013 ii. .] — R. V. Johnson 

McKenzie (1927), 48 Can. Crlm. Cos. 
•256 ; 59 N. S. R. 326.— CAN. 

a i. Statement of value of articles 

stolen .] — A convictiun under sect. 376 
of Criminal Code lor the theft of part 
of a fenen which imposes a penalty 
greater than 120 without an adjudloa- 
tlon upon ifc finding by tbe moifristrate 
of the “ value of the article or articles 
stolon or tho amount of injury done ” is 
Invalid with respect to the penalty. 
The intention of the section is to permit 
the magistrate, in addition to imposing 
a flue payable to His Majesty, to order 
tho amount of the value of the article 
stolen or the amount of the injury done 
to the fence In question to paid to 
t«he owner thereof. — H. ea; rel. Arnold 

V. WBSTERI.AND (Alta.), [1929] 3 

W. W. H. 408 ; 52 Can. Crim. Cas. 
127.— CAN. 


so. Offence charged proved — Right to 
convict of minor offence .] — Where an 
accused is charged with having opium 
in his possession contrary to seot. 4 of 
Opium & Narcotic Drug Act, R. S. C., 
1927 (c. 144), & under the magistrate’s 
findings that offence is proved. It Is 
not legally open to the magistrate to 
refuse to convict therefor & to convict 
instead of tl^e minor offence of smoking 
opium, even though he finds that the 
purpose of the acoused in possessing 
the opium was to smoke it nimaelf « 
not to traffic in it. — H. v. Louos Tee, 
[1929] 2 D. L. R. 452 ; X W. W. R. 
882 ; 61 Can. Crim. Cas. 405 ; 24 
Alta, h, R. 16.— CAN. 
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bad been vitiated as abeady stated. The 
question was not whether substantial in- 
justice had been done, but whether the rules 
had been observed. They had not been 
observed. — H astings i\ Ostle (1930), 143 
U T. 707 ; 94 J. P. 209 ; 94 J. P. Jo. 222 ; 
40 T. L. R. 331 ; 2S L. O. R. 321 ; 29 (^ox, 
C. C. 177, D. C. 

6311). Reference by solicitor to convictions 

improperly obtained.] — Hastings v, Ostle, 
No. 031a, ante, 

642. Add. Annotation : — Held. Pointon i?. Cox 
(1926), 136 L. T. 500. 


679. Add. Annotation : — Refd. Palmer v. Crone, 
fl927] 1 K. B. 804. 

707. Add. .innotation : — to (2) Refd. Gough v. 

llees (1929), 40 T. L. R. 103. 

793. Add. A nywtations : - Consd. Musical Per- 
formers’ Protection Assocu., Ud. v, British 
I International IMctures, Ltd. (1 030), 40 T. L. R. 

1 1S5 ; Ruislip-Noi thwood Urban District 

1 Council V. Lee (1931), 145 L. T. 208. Refd, 
i Clark V. Kp.st»in R. 1). C., 11929] 1 Cln 287. 

! 793a. .] — Mgsigal Pekformisus’ Pro- 

! TECTION AssOGN., LTD. I’. BRITISH InTER- 

1 NATIONAT. PiGTGRKS, LTD. (1930), 40 T. T.. K. 

I 18.5. 


Part X. — Clerks to Justices. 


808. Add. Annotation : — Consd. R. v. Ely J.T., 
Ex p. Mann (1928), 45 T. L. R. 92. 

811a. Should not act as solicitor for prosecution — 
At quarter sessions.] — It is highly undesirable 
that the clerk t i county justices, who have 
committed a prisoner for trial at quarter 
sessions, shoiild act at qucartcr sessions as 
solr. for the jirosecution, A', if quarter 
sessions on 7 )roper materials come tni tin' con- 


clusion that he has done so, they are entitled, 
af1(ir piisoner has hei'ii convicted, to take 
th.at conclusion into ronsidoration in deciding 
whether they shouM order the costs of the 
]>rcj.secut.ion to be paid mit- of the county fund 
under Costs in (Yi?ninnl (’asos Act, 1998 
(c. L5), s. 1. — It. r. hh.v .l.r.. Ex p. Mann 
( 1928), 93 .T. P. 45 ; 45 T. L. U. 92 ; 72 Hoi. 
Jo. 891 ; 27 L. G. It. 35, l>. C. 


PART Vlll. SECT. 6, SUB-SECT. 1.-— 
D. (o). 

f i. Baker (1900). 

20 C. h. T. 16.— CAN. 

PART VIII. SECT. 6. SUB-SECT. 1.— 

D. (d). 

• 0 . Contfiction vnder Exciae Ac.t, 

8. 180 — Whether in respect of mare than 
one offence..] — A couvlctlou under 
KxcIko Act. s. 1 80, for that tlio a<x;iiH«5d 
“ unlawfully did conceal or keep, or 
allow, or suffer to be concealed or kept,’* 
etc., iH not one In respect of two or 
more offences. — II. v. Citeng To no 
8eno, 11928] 1 \V. W. R. 3.3; 49 

Gan. Crlm. Cas. 79; 39 B. C. H. IT)?.— 
CAN. 

PART VIII, SECT. 6, SUB-SECT. 1.— 
D. (e). 

644 i. Joint trial — Separate con- 
tnXions.J— A magistrate has no jurls- 
dicUou to hour separate offences 
{igalnst different persons together, oven 
where the persons charged consent to 
the adoption of that course, & the 
proceediuffs in such cases are void ' 
of} tn^fio.— R usseli. v. Bates (1927), ; 
27 S. R. N. S. W. 257 : 44 N. S. W. 
W. N. 79; revsd. 40 C. L. R. 209.— t 
AUS. ! 

PART VIII. SECT. 6. SUB-SECT. 1.— E. ! 

n 1. — .1 — A magistrate may, ! 

before making the appropriate entry i 
in the Criminal RecoM Book, alter his 
decision as to the nuantum of punish- 
ment Imposed ; but if the alteration is 
made for a purpose which constituUrs i 
on Improper exercise of his dlsci-ction l 
in the matter of punishment, such i 
alteration is irregular, & the detention , 
of accused In pursuance thercjof Is ' 
llleg^.— C avenett, [1926] N. Z. ' 
L. R. 755.— N.Z. j 

PART VIII. SECT. 6, SUB-SECT. 3.~ ! 

A. (a). 

697 V. .) — Applt. was con- j 

rioted before a stipendiary magistrate i 
for harbouring spirits unlawfully ira- ‘ 


E ortod into Canada whereon Uio dutioH 
ud not been paid, contrary to ( 'uHtonis 
Act, 1927, H. 217. The warrant of 
coiiunltrnont «lbl not show that the 
value of the goods was uiidtT ?200, A’ 
was, on that ground, attacked ns l»«d 
on its lace, fi:i not showing jurisdietbui 
In the ’cling ci. I/eld : In not 
showing sdob vjtluo to bo uiulor $200 
tlio worrant rf eoiiiinltin<Mit did not 
fall to show .bn ividic.f Ion.- i.V Mangfl. 
I1929J 1 I). i5. 1< bOi ; 8. (J. K. 100 ; 
f)l Can. Cririi, Cas, &•. — CAN. 

697 vl. — • .1 P- M<’- 

Do.vaM) (N. S.) (1928), 51 Can. Grim. 
Cos. 30.-- CAN. 

PART VIII. SECT. 5. SUB-SECT. 3.— 
A. (b) i. i 

705 111. — Offence under \ 

Opium dt Narcotic i.hrup Act, 8. 5a j 
(2) (^^).]— R. (Waitgh) V . Wong Mah, 
[1922] i W. II. 67 ; 6« J>. L. R. ' 
617; 36 Can. Crlin, (’os, 319; 17 , 
Alta. L. R. 3G3.- CAN. 

712 ii. - .1 f.'r SifAW (N. y.) 
(1929), .02 Gan. < (;as. 79.- CAN. 

p i. lielease on, hail pending sente ure. -- 
Suhse(fuent apprarnnee <m aiudher rhurue 
— liiuht lunaistrale. to senteufr for 
pretnous chnr{/r.\ - ll. Wkei^Mark 
(192S), 50 Ciifi. (Jrim. Cae. 4 J3. — CAN. j 
Kd, Suhfftitviion of new \mrranl-- \ 
Term of iwprmmrnent exteruledr—N ew | 
warrant imnWl.] He Wheton (N- H.) | 
(1926). 46 Gan. (Jrlui. Oi«. 247. — CAN. j 
se, IJuplicatt: warrarU — Oriffinal wat- t 
rant lost err dAstroueA.]—Ue MoZKl.LE . 
(1928), 50 Can. Criic. Cos. 44. -CAN, ! 

PART VIII. SECT. 5. SUB-SECT. 3. ! 

A. (b) ill. I 

724 ii. .1 W’ben? a valid war- 
rant of coniniitio«*nt. has b<*en sub- ; 
stituted for an bivalJd one bidon; the ; 
return «»f a writ of hahros rorpus, an 
(»rd<‘r for Hie prisoner’s diseh.'wrgc will 
jjot riind*-.— R. r. S(Uf WA.vni'.rK, R. : 
V I)K l.A (JnKfiKVnrKHKE, .’1931] 3 I 
jJ L. R. 74 ;. ; 3\V, 5V. R. '9. CAN. 


PART VUl. SECT. 5. SUB-SECT. 3.— 

A. (0). 

d 1. f’abdie//. I -iSftor sen- 

(eiu‘ing an lUfaiHod to kI.\ months’ 
ImpriKonmen! Urn convicting rmiglH- 
t rate ordi'red tbiit 1 be wai-runt of 
(‘oniiidlment !»<' witblield for 24 hours. 

that tiwe.' Uio uecuKod volun- 
t,urllv left the ••iiy but returned 1, hereto 
about three* oioiil.bs later, when kIio 
was aiTe,hte*<l tiu-b'r sai*! uitrraut 
iinprisoiicd. )die b> wav of 

hahenH rurpas for her releaso Held : 
the arrest A imprisonimait wcri* law- 
ful ; Hjo order for tiio withholding of 
Ihc waiTunt wum boyomi tbo magis- 
trate * ’h I( 0 \^e.rM. be then being functus 
officio, A ii: no way ntfocted the 
Hiaiteneo. - R. i;. Ht'OiT (Man,), IJ 925»J 
3 W. VV. If. 70 ; 52 Gaji. Grim. Cus. 
139. -CAN. 

Kf. fCuiiH from dtde. of arrest Not 
dofr t,J com •rliou.]- ~Nc IIiJ.T/. (N. 8.) 
11929), 52 (tun. Grim. (.,'aH. 93. CAN. 

PART VIII. SECT. B. SUB-SECT. 3. - 
A. (®). 

Bg. J'owrr to mi spend sentence — 
Surnnuiry vonviclion under Criminal 
('ode. Tart XF.l— R. r. Biiowni.kk, 

1 1927 J 4 R. L. R. 703 ; 4H Can. (Mrn. 
Gas. 2JK ; 61 O. L. R. irt.— CAN. 

PART Vlir. SECT. 6. SUB-SECT. 4. 

aa i. IJudrr LUpuir Acl.l in 

making a oonviclhm under IJqnor Act, 
1925, 1924 -25, c. 53. a Justice of the 
pcacxj has no authority to nrficr that 
the costs bo T)ald to him, & s.mh a 
provision In the convIrsUon cannot he 
t nam'd as a nnlilty on an applri. for 
habeas eonms. Ukx v. RAlilt7rc. 11928] 

1 W. \V. R. .088 ; 50 Cun. CVirw. Can. 
348 ; 22 Husk. L. R. 479."- CAN. 

ftp. TU/ht of maairtrnte to fee-I^o- 
ree/Jinffs under Criminal Code, Part 
XVJ.\—U. V. Heuvei'NYK ^8a«k.) 
(1926), 45 Can. Crlm. Ca«, 280. — CAN. 

PART IX. SECT. 9, SUB-SECT. 3. M. 

»q. - ' .1 -R. r. .SwmKi, 

[19301 2 W'. \V. R. 479 ; .04 Can. O. G. 
•532 ; 21 S. I.. R. 587. CAN. 
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Part XI. — Quarter or General Sessions. 

890. Add. Annotation : — Refd. Stoke Newington 891. Add. Annotation : — Refd. Stoke Newington 
Borough Council v. Richards (1929), 45 Borough Council v. Richards, [1930] 1 K. B. 

T. 1.. R, 650. 222. 


Part XII. — Jurisdiction of Quarter Sessions. 

958a. Under Levy of Fines Act, 1822 (c. 46).] Riding op yoRKsmiiis Justices, Ex p. 

— By above Act the ct. of quarter sessions Thounton, 7 L. J. M. C. 9. 

are empowered to discharge a forfeited Jiuioiatiim H. v. Ely Justices (1855). 5 E. & B. 

recognisance in those cases only where the ^89. 

party lias been committed to gaol, or has 958d. -- — -.] — A party who had applied for 

given security to aiipear at the sessions, &, a beer licence, under 9 Geo. 4, c. 61, which 

therefore, where a jmrty, whose recognisance was refused, appealed against the refusal 

had become forfeited for not appearing to to the Oct. quarter sessic^ns, & entered into 

an indictment, & against whom process had a recognisance to try tlie appeal, abide the 

issued, xiaid to the sherifT the sum mentioned i judgment of the ct., pay such coshs as the 

in the recognisance, in order to prevent ct. miglit award. The appeal was dismissed ; 

a sale of his goods, A the justice.s at sessions & the ct. ordered applt. to pay costs Ui resji., 

afterwards by an order mitigated the “ forthwith.” A blank was left in the order, 

recognisance to a small sum, & directed the as to the sums, wdiich tlie clerk of the peace 

slieriff to discharge the residue from the had not time to fix before the sessitins 

. rec.ognisance : — Held : such order W'as void, adjourned. The sessions adjourned to the 

A the party was not entitled to recoviu* from next November. Before the adjoiirnmoiit 

the sherifl* tlie sum whicli the justictis had day, the clerk of the iieace fixed ihe (;osts, 

oidered to be discharged. — Haynes v. lilled up the orrler. After the adjourned 

Hayton (1 827), 7 B. A- C. 293 ; 5 Man. A Ry. se.ssions liad lerininaied, but before the next 

K. Jh 397, n. ; 5 Ij. J. O. S. M. 13r»; i sessions, which were lu^ld on the next Jan., 

JOS H. 11. 733 ; subecqiumi proceedmgH^ (i j l>ayment was demanded of applt., who did 

L. J, O. S. K. B. 231. ! not pay. On aOidavit of this, the sessions 

4nnoinHmifi .- -Distd. llariHu- u. Hayton (1829). 8 L. J. O. S. | holden in Jan. (‘sU‘(\'it(Hl the recognisance 

M. C. 129. Bxpld. & Distd. itc 'rhariiioii. It. v. Wont ! Held: ihe sessions had power to e.strcat the 

Itidlug of Yorkshire (18:57), 7 Ad. El. 589. | recognisance, ck that process might be taken 

upon it under above Act. — R. v. Ei.Y Justices 
(1855), 5 E. A B. 189 ; 25 1.. J. M. 0. 1 ; 26 

L. T. O. S. 57 ; 20 J. V. 116; 1 Jur. N. 8. 

1017 ; 1 W. R. 5 ; 119 E. R. 503. 

Annniaiinn : Refd. Pawtislo^" r. niitchinsoii (1871), L. Jt. 
(» Q. B. 905. 

991. Add. Anntdation : - ¥o\\^, R. v. Judge, E.v p. 
Isle of Ely Justice.s (1931). 190 Ij. J. K. B. 
350. 

991a. - .] Tliough disobedi- 

<‘ii(!e t o a Grown Ollice subpeena. is contempt 
I of the Iligli Ct., disobedience to a subxicxuia 

958c. .]-’-\Vliero a party bound in re cog- | quarter sessions is not. — R. v, Judge, 

ni.sance to keej) the peat^e is subsequently con- ; P- of Ely Justices, [1931] 2 K. B. 

vieled at petty sessions of an assault, & the j ^ ’ 

conviction is returned to the quarter sesskurs, | 5 17 Ij. R. 263 ; 7.5 Sol. Jo. 120 ; 

the justice's there are not authorised, under : 

above Act, to order an estreat of the recognis- ; 1002a. Power to reduce charges — To found juris- 
anco ; but the jiroceeding for that purpose j diction.] — (3iai ges of suhicient gravity should 

must be by scire as before the statute. ! not he reduced merely to found the juris- 

— R. i\ West Riding of Yokkshire j diction of petty or quarter sessions, but 

Justice.^, Re 'J'hoknton (1837), 7 Ad. A El. ! should be committed to assizes. — R. v. 

583 ; 2 Nev. A P. K. B. 457 ; Nev. A P. M. C. 1 Bennett (1928), 20 Or. App. Rep. 188, 

385 ; 112 E. K. 590 ; sab ?i07n. R. v. West ' (\ C. A. 


Part XIII. — Appeals from Courts of Summary Jurisdiction. 

1015. Add. Ciiation.'i : — md) ??om. Haiuu'P r. B.w- i Jur. N. 8. 882; 119 E. R. 845; mib nont. 

LEY, 6 E. A B, 218 ; 25 Ij. J. M. C. 107 ; 2 i R. v. Harross, 4 W. R. 461. 


PART XIII. SECT. 1. SUB-SECT. 2.— A. 

f i. .l—R. r, PococK. R. V. Ellison (Out.), [1927] 4. D. L. R. 1121 ; 49 Can. Grim. Gas. 95.— CAN. 
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958b. .] — Above Act empowers the ct. { 

of quarter ee.ssious to discharge a forhnted I 
rocognisance in cases ^^'he^e the slierilY has ! 
levied part of the amount, A ihe party has } 
been committed to xnison for the remainder ; 1 
A if, in such a case, tJie sessions discharge 
the recognisance wliile the money so levied I 
in fiart is in tlie haruls of the sherilT, he must 
refund it lo tlie v.— Haupeh r. Hayton 

(1829), 5 Man. A Rv. K. B. 305 ; 3 Man. A 
Ry. M. C. 13 ; 8 L. J. O. 8. M. C. 129. 



yol. XXXm.— Magistrates. Cases 1100-4811. 


1100. Add. Citation : — 2 B, R. A. 1 i:J5, i 

1170. Add. Annotations ; — RGfd. 11. v. Kduiontou ■ 
Income Tax Cnmrs., Ex j). Tlioinpson, [1029J 
1 K. B. 220 ; B. v. Newport (Salop) Justices, ! 
Ex p. Wright, [1929] 2 K. B. 410. 


1175a. — ^ — .1 — AVhero an infonnation for a ! 
criminal oderice has been dismi.ssetl bv a ! 
ct. of summary jurisdiction, that ct. has i 
jurisdiction, on the application of tlie j 
unsuccessful prosecutor, to state a case on ' 
a question of law, A in the event of its refusal ! 
the Uigh Ct. has jurisdiction to compel it ! 
to do so. — B. V. Newpout (Salop) Justkks, 
Ex p. Weight, [1929] 2 K . B. 110 ; tKS L. J . ' 
K. B. 555; 141 I.. T. 50:i ; 99 .1. \\ 179; 
45 T. I.. K, 477 ; 79 Sol. .Jo. 981 ; 27 L. (1. U. \ 
518 ; 28 Cox, C. C. 058, J). C. 

1176. Add. Annotafion : — A.s to (2) Refd. B. v. 
New^port (Salop) Justices, Ex p. \\'right, 
[1929] 2 K. B. 41G. 


1215. Add. Anyiolation : — Apld. B. r. Kdmonttui I 
Income Tax Coinrs., Exp. Thomitson, [1929] 1 
1 K. B. 220. 

1219. Add. Ciialiom'—m L. J. K. B. 49; 28 
Cox, C. C. 201. 

1229. Add. Citation.s : —lUm] 1 K. B. :n,7 ; 90 
L. J. K. B. 115 ; 91 J. i\ 14 : 25 L. (J. B. 
95 ; affd., [1927] 1 K. B. 859 ; 90 L. .1. K. B. 
9S9 ; 197 L. T. 10 ; 91 J. l\ OJ ; 1,9 T. L. B. I 
320 ; 71 Sol. .To. 299 ; 25 L. G. U. 188, V. A. I 
Add. Annotation : — Distd. Jjawrenee Martin, 
[1928] 2 K. B. 454. 

1229a. Appeal by clerk of urban district council - j 
Recognisance entered Into by clerk — j 
Validity.] — On the application of ;» ch rlw of | 
an urban district eouTudl foi* a case to i c,:at.ed ' 
for the opinion of tlie High Ct., the ci .il. i 
himself entered into tin? reciognisam^e con 
ditioncnl to piosecute tljc appeal, ren(leje<l ; 
necessary by Summary .1 uri.sdictiou Act, i 
1857 (c. 49), s. 9. On a prcliminai y objection ' 


at the boai'ing of the appeal, that the 
recognisance should have been entered into 
by the clerk on behalf of Hie council, so as to 
render their good.s liable, for the reason 
that (he council bad by rt'solution authorised 
the clt‘rk to lay (he original information 
if unsuccessful, (o carry the proceedings 
further, ik (hat (he clerk “ duly authorised ’* 
had sworn (be infoi-ination. A: en(ered into 
(be recognisance “ lus ” : —It eld : 

(be recognisance was good, in (lwi( in fact the 
clerk as informant wa.s ap])U,, being at 
liberty by vir(ue of Bublic HealHi Act, 1875 
(c. 55), s. 259 (o iii.slKiite A carry on any 
proceedings which (he local auHiority was 
authorised to institute, A the above words 
of aulhorisaliori w(*re sur]>lus;vge.' J^AWniCNc^E 
r. Mautin, 1 1928] 2 K. B. 151 ; 97 B. .1. K. B. 
707 ; 199 L. T. 979 ; 92 .1 . I». 1 12 ; \ i T. B. B. 
im : 2(5 B. (B IB 1,5 B 

1236. Add. Anmyliition : Distd. M.arslarnl r. 'Pag- 
gart, 11928 1 2 K. B. I 17. 

1236a. Death of one justice Signature by 

surviving justices.] A coiu])laiut was heard 
by (luH-e justices, who unanimously dis- 
missed it, but. .agreetl (o state a. case for the 
opinion of I High (4. Bcfoi'c t luj case 
was stated one of ( he just ices died, A the case 
was signed by (lie smvising two jllst-ic(^s 
only : field : as t in* ei.iigat ioii of Hie just ice 
to sign t he <ras<* w.'is crc.diMl h>' 1,'iw A not. hy 
voluut.ary <‘onlrai'(. A as his falhii-e to fulfil 
that ohlig.'d ion wa,s <hie (!> his tlea.t l: A not 
to any sponl anisar; -nt cai Ids pait, Mn 
(4*own had juristliclion to proceed with tho 
niatt(M’. -Mah.si.vni) r. Tvi 11928] 2 

K. B. 417 ; 97 B. .B K. B 787 ; 199 B. T. 
192; 92 .1. B. I IS; M 'V. B. B. 51.;: 2ti 
B. <1. B. 977 ; 28 ( '. 511, 1). B. 

1311. Add. Annotation : Apld. IB v. Ncwp(»rt< 
(Salop) .Itistic(‘s, Ex /*, Wrigld-, [1929| 2 
K. IB IBB 


PART XIII. SECT. 1, SUB-SECT. 4.- G. 

Bt. Hcfjut'Hi for jury — DiHcrelion to 
urant or refuse — .‘10 Virt. c. .OS, s. ti,]~ 
IB V. Wasiu.nuton (1881), 40 U. C. H. 
221. -CAN. 

PART XIII. SECT. 2, SUB-SECT. 2. 

B. (a). 

1173 ii. IV'hcre c<nnplahnnii 

foiled to — Tho liglit of appeal 

Kivon hy tJriniinal Code, h. 741>, atraiasl: 
the tlisinissai of an Infornmtioii or 
complaint docH not exi.st wlicu the 
dismissal is duo to tho coniplainsint ’s 
or Informunt’s failure to app<*ar. — 
Giuttekma.v V. Ralph, (11)281 2 

W. W. U. 031 ; 60 Can. Crirn. Cas. 
282.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 4. — 
B. (a). 

sw. Annexation girinn reusmis for 
decision — Whether auihorised.] - Jl dd : 
an unnexatiou should not be made to 
a stated case jrivingr roason.s I<jr tho 
decision brought under review, there 
beiogr no warrant for such an annexa- 
tion in Summary Jurisdiction (.Scot- 
land) Act, 1908. — CocKituuv V. 
Goudon, [1928] S. 0. (J.) 87.— SCOT. 

PART XIII. SECT. 2, SUB-SECT. 4. - 

D. (a). 

0 i. Criminal Code, s. 701 
camjtliance iherewUh — NccrssUy for.\ 
— In the absence of rules of ct. pro- 
viding otherwise, the time for solving 
& filing a case stated under sect. 701 
of the Criminal Code is three days 


[ fioiii ils r<(;ri)»t JO' ]uovidfil hy srcl. 

I 701 (;;) (c). vV wlion. jl was p<»s.'ihlf |o i 
! lih- (he case williiii llmse tim e 

j dij.v s A: it was iio( .-.' rved orfiN 'J w ifliiii ' 
; that time the el. lias no .imisiliel ion to 
hear tin- easi*. IJ. /). I'.MItVF.'. i 1 1010 I )S ; 
: w . w. [;. :;::i ; ai Can. (.'. '.t:> : :::t 

; Man. I,, f*. 1'^. CAN. 

PARTXIII. SECT. 2, SUB-SECT. 0. A. 
1294 ii. - l.'itflrr hfirisr .tri , 

I T' mini hoy uird intyrcrvlioii of jn.Xne.] | 

! A justice of t.lie pe.ice ha ving intei vtuied 
! in a i>ro.seculion uinhT E'xeiMO Act liy 
! assuming to :uljv>urii the trial on the 
I non 'Upjaa ranee of the police magi>- 
' f rate htrfore whom tb<» informalfon was , 
lahi iV who had i-sned a HiimuionH to ! 
deft, to ap|»' ar h< fore him, a (;onvi<-tion 
made <»ii the adjourned date of trial ; 
by another jiolioo magistrate, before ‘ 
whom deft, refused < •> pit ad A: whose* 
jurisdletimi he objected, was ipiushed, ; 
Hinee stud iiitervertion was in direct i 
violation of sect,. I. ‘11 oi .said Act. * 
R. Rvkk. [I92SI I \V. W. R. ;VJh : 

49 (fan. Grim. (‘us. 18G ; 2.’; .Alia. L. It. 
311. -CAN. I 

sx. To inquire os to uollmrlli/ tt' juris | 

! dirtion of umvistmte- d.‘ os to rnonner . 

■in irliir/i onthordy excrcistd,] - \:\uni a | 
i nudh/n to (puisli an informati«m 
' pioe.-edings fnken before .i ladlee 
i magtstmte or justiee of tie- pfsicc, 

, tin; ct. n>-iy in(*niro as to i.l.: authority , 
f 4c jurisdiction, & as to whe’ her his ; 

1 powcus SL authority were exeiciswl in ! 

such a riiuiiner in Buch phuee or ]daw8 ; 
i as to bring his act« within ids juris- j 
1 diction territorial A otherwise. — R. v, ‘ 

17 


IsHKi.r,, II92-S1 4 l», L. It. :\:i2 ■, .')(» 

Can. Crmi. Can. SI ; r>2 (». L. It. ; 
olffL, 11929! 2 !). B. K. 732; .01 Can. 
Crim.Cus. ;>i>2 ; i)3 n, h, J. CAN. 

»y, i'o srf fiside. judymml Irrrteviint 
cnnuidirnlions inh'nttnred hy 'iuoyislrnle 
\o itfiiinrlniiil y tjier.n to ttindirnnt to 
r,/tluiu.i lU)i;\viatr. M ahonuo ( 1 928), 
19 N. L. It. 112. H. AF. 

PART XIII. SEtiT. 2, :^UB-£iF.CT. 6. C. 

1301 vl. .1 Jt. e <;<.vvkI.L(I92H), 

.00 Cum. Ciitn. Ca.i. 38 C CAN. 

1.301 vii. - “ .1' I. I '. Wkjoi.vh 

(192H), aO (Jan. Crlm. Cu.s. 19 :l- CAN. 

1301 vlil. - - .1 It. V. Hiu.. (19291 
1 ]>. Jj, It. 319 ; .00 (Jan. Crirn. <Ui». 'MU. 

CAN. 

130! lx. .1 Anson r. I’miktu, 
[192HJ N. /.. Ji. It. 190. N.Z. 

PARI X HI. SECT. 2. SUB-SECT. 6. -D. 

1302 vi. .1 It. r. liorrTrLiElt 

(V. S.C i 928), .09 (tan. (x'ri,m. Can. 1 8(i. - 

CAN. 

k i. .1 SiriMhULANU V. 

SniAcn, 1 19281 H. C. (J.) R). -SCOT. 

PART XIII. SECT. 2, SUB-SECT. 8.— A. 

sz. Lhihility of Justice ■ iicfusal to 
include mot* riot furls in cuse slated.] - 
'J in; refusal of a justice (if jicaras to 
ineliido in a Htat.e.d caHe important 
faeto & tioinU found or raised before 
him hchl to ho arbitrary & unreason- 
able., &, therefore, he wuh held, liable 
f(jr tho costs of an application to the ct, 
on behalf of tho probccution to require 
him to do BO, although before the 



OaiM 1878— U98a. ENausH and Empire Digest Siippi-ement, 


1876. Add, Annotation : — Consd. K. v, London 
Coimty Council, Ex p. Entertainments Pro- 
tection Afisocn., Ltd., [1931] 2 K. B. 216. 

1393a. .] — Mandamus will issue to justices 


who have refused to hear an application 
under Small Tenements Becovei*y Act, 1888 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ^ound 
that the county ct. is a more suitable tribunal. 


appUoation came on for hoariii«r a 
further oase was stated by the justice 
which covered, the ground as requested 
by the appot. — K. ex rel. Donalj> v, 
Thompson (Saak.), [192UJ 2 W. W. II, 
674 ; 62 Can. Grim. Cas. 13.— CAN. 


PART XIII. SECT. 3. SUB-SECT. 3.— 
A. (b) I. 

1860 iv. - .] -An appeal was 
taken from a Bummary conviction on 
the mound tliat tb(3 conviction was 
bad lu that the coBts dircseted to he 


paid by the acciiaed wore not fixed & 
t hat the person to whom they were to 
bo paid was not named. After heariofj: 
ai-gumeiit on each side of that question, 
tile comity ct. judge quashed the con- 
viotion for said I'easons. Thereafter 
an order of mmiduimm was obtained 
directing the coimty ct. judge to hear 
^ determine the appeal on the mcHts 
notwithstanding any defect in the 
conviction. From that order the 
accused appealed : — Held : the appeal 
should Ih) allowed without costs & the 
order of mnndamvs vacated. — It. v, 
Stuubs, Ha Gkohs, [10301 2 W. W. It. 
210 ; »u0 nom. He GuuMS, 4 13. L. K. 
200 ; 63 Can. C. G. 384 ; 39 Man. 
L. K. 1 ; rev8U., 3 13. L. It. 404 ; 

1 W. W. n. 002 ; 63 Can. C. G. 176.— 
CAN. 


PART XIII. SECT. 3, SUB-SECT. 3. - 
A. ib) ii. 

1380 i. JuriMU'tiaii dtrlimid.] A 

7niiihda7n\m goes where a pemou having 
a jurisdletluii t-o oxercise docUiicB to 
exercise it because of his dtH'islon on a 
prellininary quosUon wlilch does not 
go to the merits of the case as regards 
either the facts or the law. On the 
opening of an ap])eal fi-om a conviction 
by a magistrate for a bi-each of sect. 
176 (c) of the Excise Act, ux»plt. 
obje(’4.cd tliat the Crown hud not filed 
in the ct. appealed to a tmnscript of 
the evidence taken iu the police ct., 

hud made no atlenipl- to order that 
it should be so filoii. The <M»unty ot. 
Judge adjourned the hearing of the 
aiipc'ul it ortiiued the Crown to file the 
di'pOHlUons ; th<' C?row'ii having failed 
to do HO, he allowed the appeal 6: 
quashed the eonvietiuii. The Crown 
then aiiplled for a maiulamus oom- 
maudiug the judge to enter eon- 
timiauees of the appeal, hear the 
charge & tlie wltiutssi's on wddcli tlie 
I'onvietion was made, 6c make a 
decision thereon : — 1 1 Ad : the uMn- 
damns askiKl for should be grautod. — 
11. V. I’OC’intKBNY, [19:10] 1 W. Sv. It. 
139; am., [1930] 1 W. \V, it. 688; 
63 Can. 0. C. 163 ; :48 Man. L. It. 69:i. 
—CAN. 

PART XIII. SECT. 3, SUB-SECT. 8.— 

B. (b). 

■a. maJee order far deteniion of sus- 
pected persoTi- Order refused on grounds 
uramstainablc in law — OJfer to state 
ease.] — Where an applu. has boon made 
to a district justice for au order imder 
Ihrblio Safety Act, 1927 (No. 31 of 
1927), B. 16 (2), for the detention of a 
person BUHpected of au olicnoc under 
the Act, & the district JuBtice refUHos 
to make the oitler on grounds unsus- 
tainable in law, matulntnvs lies, not- 
withstanding that the district jueitice 
has offered to state a case for the High 
Ct., a case stated not being equally 
oonveuieut & effective in the circum- 
stanoos. — A.-Q. v, Jd'BRius, [19281 
I. R. 451.— IR. 

PART Xlll. SECT. 4. 

l (p, 429) I. Itrtoulariiy in trial 

--At request of appellant.] — Whore on 


alleged irroiBrularity in the ooutbo of a 
trial, viz., m the taking of a view by 
the magistrate, had been brought 
about at the express request of apnlt. 
he was held to have no just ground of 
complaint. — U. v. Cox, [1929] 2 

D. L. It. 785 ; 1 W. W. II. 642 ; 61 
Can. Grim. Gas. 203 ; 41 B. C. It. 9.— 
CAN. 

bb (p. 430) i. .]— Justices of the 

peace & poli<50 magistmtes cannot give 
themselves jurisdiction by eiToneously 
& capriciously deciding preliminary 
points contrary to all evidence, 
(children’s Protection Act, It. S. N. B., 
1927, defines a child as a “ hoy or 
girl actually or apparently under 
sixteen years of age.” Where the only 
evidence of tho age of a glii before^ (i 
police magistruto w’uh a statement by 
tho girl herself that she did not know' 
her age, but thought she was slxtoim : 
— Held : the polhxi magistrate ael t‘d 
without jurisdiction in finding that 
she was a child undtT sixteen yeais of 
ag(‘, & his order* & all proceedings 
befoit; him were qiiaslied. — II. v. 
LlMEKIt^K, Er V. (JUKENH CoUNTY 
(1928), ,64 N. 11. It. 467.— CAN. 

bb (p. 430) ii, Jurisdictum in 

feud cjristinif — JM misdeseriUino 
hirnself.]- — It. ii. Muixins, It. t\ 
TiiUOiiEK (1930), ,61 Gan. C. C. IIH.- 

CAN. 

hh (p. 430) i. FrobahilUy oj 

pr<^wdicc.}— Where a legal practitioner, 
having no direct liit.en*.Ht in a local ct. 
action, on tho morning ou whlcli Judg- 
mout In the action was to be delivered, 
discuHsed tlie action W’itli one of the 
Justices who heard the oifiion. Si made 
certain stateineuts ealoulateu to pre- 
Judlee him against one of tho luirties : — 
Held : an order iu the natui'C! of a writ 
of certiorari shoidil be granted removing 
tho bearing of the action into tlie 
Supixiiue Ct. — BmiKE v. Btabhii, He 
Al) Kl.A U>E liOt’A I.< XllTUT ACTION ( 1 927 ), 
y. A. S. It. 180.— AUS. 

hh (p. 430) ii. .]—Et p. 

Bokhnek (N. 8.) (1929), 62 Can. Crim. 
Cas. 412; |!9:J0J 1 13. L. B. 662. 

CAN. 

kk (p. 430) i. Suffldency of 

record— Not clear whether accused ques- 
tioned as to havifig defence,] — K. v, 
(N. S.), [I9:t0] i D. L. It. 961 ; 

1 M. j’. It. 8r» ; 62 Cun. Crim, ( ‘as. 397. 

CAN. 

kk (p. 430) ii. Failure to hear 

evidence .] — Fitohitt v. IIbf.no. Fit- 
CHITT t’. SogECK, [1929] 1 W. \V. K. 
737 ; 61 Can. Grim. Cas. 229 ; 23 

8. L. II. 622.— CAN. 

kk (p. 430) iii. IV if mss ini- 

propcrltf sworn.] — it. r. CUMMiNSKm 
(1930), 64 Cun. C. C. 306.— CAN. 

h (p. 4.31) i. Absence of juris- 

diction.] — Tho ” Nat Beil ” case does 
not have tho effect of depriving an 
appot. for habeas corpus with certiorari 
in aid from proving dxhors the record 
that tho magistrate had no jurisdiction 
to convict him. — It. r. Hkndekson 
(B. C.), [19291 4 D. L. II. 984 ; 2 

W. W. R. 209 ; 32 Can. Grim. Cas. 82. 
—CAN. 

h (p. 431) ii. .]— While Rex v. 

Nai Hell Liquors, lAd., holds that, if 
the jurisdiction of the magistrate is 
conceded, then the formal conviction 
is conclusive excludes from con- 
sidorutiun on certiorari the sufliciency 
of the evidence supporting the con- 
viotion as to the tacts alleged therein, 
yet the decision does not go so far as 
to prevent the receipt of extrinsic 
evidlenoe to show that an aooused 


person pleading not ^Uty iu a ct. 
with limited territorial jurisdiction 
was deprived of the right to have it 
established in the course of the evidence 
as a condition precedent to the 
exorcise of tho jurisdiction that the 
charge was one triable in the ct. pur- 
porting to deal with It. — K. v. Gustaf- 
80N (B. 0.), [1929] 3 W. W. R. 209 ; 52 
Can. Crim. Cas. 161. — CAN. 

h (p. 431) iii. .] — Two orders 

were made by police magistrates 
directing confiscation of certain parcels 
of intoxicating liquor which hod been 
seized by liquor inspectors for alleged 
contravention of the Liquor Control 
Act. Upon motion to quash the 
orders : — Held : the judge had no 
jurisdiction to inquire whether there 
was evidence to support the orders or 
whether tho magistrates had mis- 
directed themselves in considering the 
evidence . — He Windsor Terminal 
Warehouse & Transport Co., Ltd., 
[1929] 3 D. L. R. 926 ; 62 Can. Crim. 
Cas. 38 ; 63 O. L. R. C30.— CAN. 

h (p. 431) iv. .1 — In re College 

of Physicians & Surgeons & Mahood, 
[1929] 4 B. L. R. 123 ; 2 W. W. R. 
461 ; 24 AJta. L. R. 219.— CAN. 

h (p. 431) V. .1— While Hex 

V. Nat Bell Liquors, Ltd., [1922] 2 

W. W. R. 30, holds that, if the juris- 
diction of the magistrate Is conceded, 
then the formal conviction is con- 
clusive & excludes from consideration 
on certiorari the sufficiency of tho 
evidence supporting tho conviction as 
to the facts alleged therein, yet the 
decision does not go so far as to prevent 
the 1 ‘eoeipt of extrinsic evidence to 
show that an accused person pleading 
not guilty in a ct. wltn limited terri- 
torial jurisdiction was deprived of the 
right to have it established in the 
coumo of the evidence as a condition 
precedent to the exorcise of tho juris- 
diction that the charge was one triable 
in the ct. purporting to deal with it. — 
R. V. Gustafson (B. C.), [1929] 3 
W. W. R. 209 ; 62 Can. Cilm. Cas. 
151.— CAN. 

h (p. 431) vi, Two courts below 

reach inu opposite verdicts .] — R. v. 
Spears, [1931] 3 13. L. R. 790.— CAN. 

k (ij. 431) i. Reference to re- 

pcAiled Act — Offefwe in fact emnmitied.] 
— Where a nonv lotion is attacked on 
certiorari on the ground that the Act 
referred to therein & on W'hich It pm*- 
ports to he based had been repealed 
at the time w’heu tho offence was 
alleged to have been commltU*d, then 
sect. 1 1 24 of the Criminal Code requires 
tbe judge who hears the application 
to peruse the depositions & determine 
the guilt of the accused, & if he is 
sotistiiMl that the offenci) actually 
alleged in the conviction has been 
committed or if the depositions show 
1 that an offence of the natims descrlbeil 
in the conviction has been committed, 
the conviction should not bo held 
invalid. 8eet. 1124 sh^d not be 
applied, however, unless the judge is 
satisfied of the guilt of the accused 
beyond a reasonable doubt. — R. v. 
Loo ViP Yen, [1930] 1 W. W. R. 351 ; 
53 Can. C. C. 38 ; 42 B. C, R. 877.— 
CAN. 

nn (p. 431) i. Order for main- 

tenafice — Attack on original committal 
order.] — Where the judge of a Juvenile 
Ot. has admitted aa evidence a com- 
mittal order made under Child Welfare 
Act & rogtUar on its face, Ik. has used 
that order as the basis for making a 
maintenance ordw against a mumol- 
paUty ft the mimimpality has not 
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— B. t». Kent JJ., Exy. Tbiplow (1927), 137 


1409. Add. Annoiaiion : — Refd. K. r. London 
Comity Council, Ex p. Entoi^^imnenie Pro- 
traction Assocn., Ltd., [1931] 2 K, B. 215. 


SYoilod itself of its rifcht of appeal, the 
Ct. of Appeal should not allow an 
attack to be made on the original 
order on a motion to quash the snbue- 
quont order as made without juris- 
ciiotlon. — R urax Municipality of 

COLDWELL V, 0HU:.DREN’8 All) SOCIETY 
OP St. Adelard, [1929] 1 D. L. U, 
909 ; 1 W. W. R. 333 : 51 Can. Crlin. 
Cas. 180 ; 38 Man. L. R. 31.— CAN. 

nn (p. 431) ii. Failure to hear 

ecidencc. — Nature of cHdcnce need md 
he dvtclo»ed.]— Y ork a v. Miotias, 

1 1 93(1 J 2 W. Vi^ R. 62 : sub unni. R. r. 
Miciias, 53 Can. C. C. 2:)0 ; 24 S. L. 15. 

41 I. -CAN. 

ddd (p. 431) i. .] — liefore u 

judge can substitute d conviction Tor a 
magistrate’s conviction which on being 
removed on certiorari ho holds to bo 
invalid he must bo satisiled beyoud a 
reasonable doubt & from a perusal of 
the deposition as his only guide that 
the accused has boon guilty of on 
offence of the nature described in the 
invalid conviction. Where ho is not 
so satisfied the convlcrion must ho 
quashed ; thei'e is no pr ‘vision in tho 
Code warranting the rcicltting of the 
case to tlio magistrate fot rehearing. — 
K. CX rel. AUNOLD V. WFiSTEULANf) 
(Alta.), [1929] 3 W. W. R. 408 ; .02 
Can. Crlm. Cas. 127. — CAN. 

ddd(i). 431) ii. .1 R. r. (Ji.ovki; 

(1930), .03 Can. O. C. 222. CAN. 

10. Order for return of de-posilions.] — 
Where a magistrate causes depositions 
to bo taken by a stenographer, a]»- 
poiiited by himself pursuant tc the 
authority given him Ijy sect. 37 of 
Hunmiary Convictions Act, R. S. R. C., 
1924, & the depositions arc ordered 
to b<s rcturncfl on certiorari, tlio 
<lepo8itions or transcripts must bo 
deemed to bo in tlio custody or power 
of the magistrate. — R. r. Wono Youk 
(R. C.). 11929 J 3 W. W. R,. 199; 

Can. Criin, Cas. ]9(» ; rersd., [19301 I 
W. W. R. 388 ; 2 R. 1j. it. ; fu) 
Can. C. C. 68 ; sub iwm. JtcJoiisHTOfi, 

42 R. C. R. 216. - CAN. 

sd. Extension, of time for.] I'e 
Rkow'N, 11931 J 3 I). L, It. 205. CAN. 

PART XIII. SECT. 7. 

f (p. 432) i. To first siitings in 

courity where conviction took place .] — 
R. r. FRA8EB, 11928J 1 1). L. R. 803 ; 
49 Can. Grim. Cas. 189.— CAN. 

kk (p. 432) i. To rchat .sittino.^ 

opjjlicalde .] — Where notice of an appeal 
governed by sect. 7.50 of Ihe Crioiinul 
Cofiv Is duly giv'en for th(‘ inoper 
sittings of the ct., the et. has j 

diction to enter & hear the appeal at j 
any time during the sittings, & if ii is l 
not entered or heonl at that sittings ! 
tho ct., is without jurisdiction to con- | 
shier it ut a subsequent sittings. U. 
r. llKKUSU, [19301 1 W. W. R. 669 ; [ 
0.3 Con. (\ C. 199 ; 24 Alta. L. R. j;51. * 
-CAN. ; 

eee (p. 432) i. Jfter paument of | 

Jine—Whnt anumnts to paument .] — (Jn ■ 
an appeal under Summary Convictions ; 
Act, It. S. R. C., 1924, from a con- j 
viction for a violation of Motor Vehicle 
Act, under which a line was imjjosed : 

• — Held : on the facts the amount which 
had been paid by thi* a<TCUsr?d following 
his conviction had been paid, under 
the alternative method mentioned in 
sect. 78 (c) of the former Act, as a ' 


dtq) 08 it of a smn suttleient tt) cover 
the adjudged to be pal<i together 
with the further sum wldcb the justice 
deemed sntiieicnt to cover the costs of 
the appeal ; thorefon . tho object Jon 
Uiat since applt. had paid tlu‘ line 
imposed the ct. was without juris- 
diction to hear the apfjenl sliould be 
overruled.— R. r. Taliiot. 119391 3 
W. W. R. 299 ; affd., 11931 1 3 j). L. R. 
676 ; 1 W. W. U. 962.- CAN. 

• . " b'non deritiioii oj 

jud{jr. in chambers o/» ra.-^e .dated.] It. 
r. Raek (1930). 5 4 Can. C. C. 372. 

CAN. 

hhh (p. 432) i. Findings of 

fact.] — II. V. Bellman (Out.) (192.)), 
45 Con. Crlm. Cas. 145.-- CAN. 


hhh (p. 432) ii. - 


■ Where conviction. 


unthin fourteen days of next sitlinp of 
appeal court.] — K. v. N ohm an (1923), 
49 Can. Crim. Cos. 405. - CAN. 

hhh (p. 432) IjJ. .1 It. r. 

Mourih (1924), 49 Can. Crlm. Cas. 
389.— CAN. 

hhh (p. 432) Iv. — — .1 R. v. 

Wknn (1928), 49 Can. Crim. Cas. 401. 

—CAN. 

hhh (p. 432) V. — — Exten..Hi(m of ~ 
After expiration of fixed peri mi. \ R. 
V. ItouTiUKU (1928), 50 Can. Crim. Cas. 
J 86.— CAN. 

Bv. Who may appeal — Under Crim- 
inal Code, 8. 749.1 -11. v. Hickh, 11926J 
1 W. W. R. 182 ; 46 Can. Crlm. Cas. 
94 ; 37 B. C. R. 280.— CAN. 


aaaa i. To nearest amrt— Uoic 

nearest court ascxrttrineAl .]- Ai. v. IIot.t 
( 1925), 46 Cun. Crim. Cas. 40 ; 3C 
B. a R. .391 ; I1926J 1 W. VV. R. 47. - 

CAN. 

aaaah. R./Mt.r. Canadian Roukiit 
Dollar Co., rn. (1926), 37 R. C. R. 
2G4.— CAN. 


dddd i. 1— 11. V. MuLat- 

CHEY, Fx p. STKWAr T (N.B.), 1 19261 2 
1). L. H. 334 ; 45 Cun. Crim. Cos. 
293.— CAN. 

dddd ii. Vo jminr to mt ; 

o.-iidr turn dcci.<ion.\ It. v, .Mak'ii- 
.VKJ30. |!93l! 1 D. R. it. 9H9. CAN. 

o (p. 133) i. ** Ntan.st t<t place 

■irfmre eau.Hc of adiof aro.se " CmoJ oj 
m^arne.Hs.] R. r. Zvio.i.lJ Nkwlj.L, 
Il'.KR] 2 W. \V. R. I OH. CAN. 

p (p. 433) i. Nature of ~ Whetht r 

trial de novo .] — It. r. Lauuie.ntk, [1928) 

3 W. W. R. 265. CAN. 

p (p. 433) ii. Old!/ of coart To 

consider fimtim/s of nuu/islrali .\ ~ i^. v. 
Ai'i.knbacii (N. S.) (J929), 52 (.'an. 
Crim. (yas. 371. — CAN. 

p (fi. J.’LDiii. No rii/hl t'> jarp 

1900 (A'. .S'.), r. 4 1.1 R. r. l.wvuLNf i, 
(1930). 53 (;aj». C. 172 ; J M. J’. R. 
102.- CAN. 


bb (p. 433) i. .Jurusliclion .] — 

On an app<'al from n summary eon- i 
vieti(»n under CTimlnaJ ('ode it Is com- j 
I.llaaee with the conditions of appeal, 

& not proef of sucl: eomplianeo, thal ! 
gives jurisdiction to the district et. j 
to ho.or the aj)peul ; therefore, so haig i 
as the tatse is piojMjrly kept ulivo by j 
adjounimenis said proof may be made j 
at any time, &, tbereiipou th<» et. will ^ 
be justlUed in exereising the juris- | 
diction thus shown to exif:t. — R. v. i 
Holavciiuk (Alta.), 119291 1 D. L. Jt. i 
706 ; 1 W. W. R. 278 ; 51 (Jan. Oim. I 
Cas. 98. — CAN. I 


•• (p. 433) i. Over sen- 

tencc.]- n. r. fciKiBO, [1931] 1 W. W. R. 
297. - CAN. 

6« (p. 133) ii. - As to de- 

positions taken before magistralv.] — R. 
r. CRUJKSM-VNKfl (1930), 53 Can. C. C. 
184 ; 1 M. 1‘. R. 391. CAN. 

gg (p. 433) i. .] — On an 

appeal from a oonvlotJou foimded on 
on alleged plea of guilty, it is open to 
aeoused to raise tho point that he did 
not., in the true legal sense, plead 
guilty to the iuformatlou or cuinplulut 
pn*ferrtHi against him, slnee he did not 
underKtatid the nature of the charge dt 
pleaded guilty iu Ignorance. —R. r. 
Oi.NKV (R. C.), [19261 4 D. R. R. 869 ; 
[19201 3 W. W. R. 273 ; 46 (Jan. Crim. 
Cos. 196. -CAN. 

ee (p. 133) ii. .1 R. r. 

(i\i.MKV. 119311 2 W. W. R.. 475. 
CAN. 

gg (t‘. 133) iii. IHscrvlion of iudf/e 

to alUne ti-itfuirauxil of pka.y - Fx p. 
STAN'roN (lirjs), 28 y. 11. N. y. U. 516 ; 
45 N. S. R. VV. N. 118.— AUS. 

hh (i>. 'n.’') i. In faeoar of 

i'rmni.\ R. r. (iii.ioH, 1 1930| 3 I*. I.. It. 
273 ; 53 Ciiu. O. O. 2t8. CAN. 

bbb (p. i:{3) i. ‘ liighl of Cnrnoi, 
to t.slridt t‘oi} tn>nil.\ On no upplieu- 
(ioii to I'sli'.'jf ji biiil bond given to 
K^'i'tirr pa>i>i)-u(. of i'onIs on iiii uppi^al 
rnuii H roitvielion to wideh 

i’ait \ «il tin* (91ininal (Valo w'as 
api»lira)>!«‘, 'Aliiiii uppi'nl was dis- 
miswed rd.slM \ tile rosiN hUbKc- 

• Uuntly la-od; thld: Ibt* ('rewii 
WMH. ciilltlcd It) ail ordar rNtnatiiig tho 
r((f>giiisaiMa; \ dicr tiiig tiiat It be 
eufeie.fd agaiuhl Mu- beudsuieu. R. 
». ;MA’iin';Hn\ C. Maukk, ilOiWM I 
\V. W. R. t>(‘-9 . (’ail. < 22 K ; 
2J S J.. R. .V(7. CAN- 

BW. I’nslponxm ml of appeal ttronnds 
for grant ing.] It. r. CumvuW', • i 926 1 
1). Ii. K. 62,3 ; 45 (5m. (him. 172, 
36 R. C. R. 435.— CAN. 

8X. A/i/ind to Jtivision (.'oarl From, 
eonrietion impifsiag fine «1‘’ imjirison- 
meat.] Hi R. V. Knowj.kh (Out.) 
(1929), 52 Can. Crim. Cas. 377.- CAN. 

By. - - (/n easr stated.] Ciidei’ Mie 

oombiaed ipt ralieii ef Summary Con- 
victions Ac: (if Ontario, R. S. (>., 1927, 
H. 3, iV sect . , 61 of t he ( 'lindnal ( 5)de of 
Canada, an appeal utmui a statisl ease 
lies Ironi a »*on viet Ion l>y a magistrate. 
'I'lic fiiruni for bearing tlic. apiMSil Is 
llie l)iv. ( 't.. ol 11i.‘ Ap|>cllat.e Division. 

it. r. iti.I* JilNI’.. l/in.. 119391 2 
i>. 1.. Jt. 149 : 53 Caii. ( L C. 4 7 ; 65 
O. Ii. R. II.- CAN. 

BZ. i'aynant of fine inaler '/irotesl - 
f tight to a/r/nal pi ••.‘,t.m cd.\ - \l. r. 
M(’(Rli. (JC C.) (1929), a 2 Can. Crlm. 
CuH. J 41. —CAN. 

Ba. Foicr.rH of ap/nllatc rovH—'J'o 
recall witnesses calUd in inferior eourt . ) 
- (4n an apjxBiI under tlio i»rm Isions 

ef the .lustiecs Act. J921, tlie judge 
ujiori tin; iicarlrig of tin; appeal, luts 
jiow<r in a proper case A: in the 
exercif-f; of u judicial iliscrctlon to take 
fui tber evidenoe, 6c for Uml fnir]n)Hv to 
order iriat th<*. witnesses called in tt»o 
lower et. be recailled 6c exairdrusl In his 
i;reHcne^‘. - 1D;nti:u v. Waixii (1928), 
y. A. «. R. 336. AUS. 

sb. Informant admitting perfurg- - 
(.'on.rirtioH gnashed.] ]{. i\ Le RhE'ION 
(1927), 54 N. R. It. -580. -CAN. 
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Cases 1807— 1876a. English and Empire Digest Supplement. 


Part XIV. — Appeals from Quarter Sessions. 


1607. Add, Annotaiion : — Apid. Piper v, Sfc. Mary- 
lebone Licensing JJ., [1928] 2 K. B. 221. 

1622a. Proper heading.] — In a case of D, v. P, the 
appeal was by resp. Tlie case was headed 
& set down as I\ v. JJ, 

Avory, T., said that the rule was that, as 
the parties were at quarter sessions, so they 
remained. Tlie present case ougiit to have 
been lieaded between “ I). k> P., resp.” — 
Practice Note (1930), 47 T. I., li, 1(58. 

1646. Add, Citation 1 B. li, A. 549. 

1656, Add. Annotation : — Consd. Stoke-on-Trent 


Revenue Officer v, Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., etc. (1930), 143 L. T. 650. 

1676a. For further information — Order not 

appealable.] — The Ct. of Appeal cannot 
interfere with the exercise of the power of the 
Div. Ct. to remit a case for further informa- 
tion under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49). — South- 
wark RiIVbnue Officer v. Hoe (R.) & Co. 
(1930), 143 L. T. 644; 94 J. P. 170; 46 
T. L. 11. 528 ; 28 L. G. R. 446. 



YoLXXZm. CtaMB 14-148. 


MALICIOUS PROSECUTION AND PROCEDURE. 

Part I. — Distinguished from Trespass and 
False Imprisonment. 


14. For existing citations read 

Maqnay V. Burt (1843), Dav. & Mer. 662 ; 
8ub nom. Birt v. Magnay, 7 Jur. 127 ; on 


Part III. — Malicious Abuse 

100a. Omission to pass money through 

court.] — An order was made against pltf. 
in a county ct. committing him to prison, 
but was suspended so long os he paid £1 a 
month into court. Deft., the judgnaent 
creditor, asked him to pay liim the £1 direct, 

& promised to jass it through the ct. Pltf. 
paid the deft, tne money, but deft, did not 
pass it thi*ough the ct. 1*1 tf. having been 
imprisoned was held entitled to damages. — 
Chai^mann V. Moiiley (1891 ), 7 T. D. R. 267. 

101a. No detention — Bail given.] — In an 

action for a malicious arrest, pltf., in order to 
support an averment in his declai*ation, 
that he had been arrested, proved the writ ; 
the warrant ; that the oflicer sent a messenger 


appealy 8ub nom, Magnay v, Burt, 6 Q. B. 
381, Ex. Oh. 


of Civil Proceedings. 

to him, informing liim that he had such a 
w^rant, the messenger not having it then 
with him, & desiring him to give bail ; that 
he sent word that he would on the following 
day ; &. that lie accordingly did so, giving 
a bail-bond at the oflicer’s house ; but never 
being actually detained : -Held : th<^e facts 
did not amount to e-n arrest ; therefore, 
the averment was not j) roved. --Berry v, 
Adamson (1827), 6 B. A 0. 628 ; 1) Dow. & 
Ry. K. B. 558 ; 108 M. R. 546 ; nom . 
Berry v. Sempronu -j, 5 ij. .1. O. H. K. B. 
215. 

Annotalunis : -Consd. (R'orjjfo r. lluUfoiu (i82S). O. A' P. 

4fi4. Apld. IteiMKi r. OrUllthK (isiill), it Man. N. Hy. K. R. 
. 120; Amor v. HloOold 0 niiii;. 01 ; HuIoh v. 

Pilling: (1884). 2 Or. A M. 371. Reid. Blown v. Chapman 
(1848). 0 O. B. 306. 


Part IV. — Essentials to Action. 

148. Add, Annoiaiion Apld. Morriss v. Winter (1929), 45 T. D. II. 043. 


PART II. SECT. 1. 

20 i. General rwZ#'.]— The definition 
of “ prosecution ” is not confined to 
proecK'diugrs before a inaglstrate or a 
oriniinal ot. The proooodingrs relating: to 
the granting of sanotion to prosecute, 
though they may not load to imposition 
of fine or Imprisonraent, render the 
person charged liable m fine or Im- 
prisonment. &, therefore, come within 
the meaning: of the term “ pniscou- 
tlon.” — Rabtnpba. Nath I)as v. 
JoawNDRA Nath Dkb ( 1928), J. D. R. 
66 Calc. 432.~IND. 

20 ii. .] — A prosecution exists 

when a crindnal cliarg:o is made 
before a judicial officer or tribunal. — 
Naobndxia Nath Ray v. Dabanta 
Dab Bairaoya (1929), I. L. R. 67 
Calc. 25.— IND. 

88 li. .] — A suit for damagres 

for malicious pronecution cannot pro- 
ceed when the proceeding alicged to 
give rise to the cause of action had 
ended In the dismissal of the complaint 
under Code of Criminal lht>oe6dlng8, 
1898. 8. 203, & no process had boen 
Issued against pltf., &. the mere fact 
that pltf. had cross-examined Che 
witnesses for complainant cannot alter 
the character of the proceedings. — 
SuuiAO Chamab e. Naxp Lai. Sahu 
(1928), I. L. R, 8 Pat. 285.— IND. 

PART IL SECT. 2, SUB-SECT. 2. 

40 Ui. .] — In any country where, 

as in India, the prosecution is not 
private, an action for malicious prose- 
cution, in the most literal sense of the 
word, cannot be raised against any 
private indlvidiial. But glvlxig in- 

J.6. 


formation to the autborlUen, wJilch, 
naturally, leads to prosecution, in just 
the same thing. — Nauenpua Nath 
Kay V. Bakanta J)ah Baikauta (1929). 
1. L. 11. 67 Calc. 26. -IND. 

PART II. SECT. 3, SUB-SECT. 1. 

74 i. FF/Uf may bring achVm.)— T^ler<^ 
is no such thing as a joint caum? of 
action for dainugos for maJirlous 

S rosoculion. — L eahy & Duppehon v. 
IcGhkk (Sask.), 110291 2 D. L. K. 
201 ; 1 W. W. K. 228.-- CAN. 

PART III. SECT. 1. 

78 vi. .I -Rama Ib>w V. Roma- 

SUNOARAM Asahy (1927), I. L. U. 51 
Mad. 642.— IND. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

121 ii. .J — Pitf. must prove 

that ho was innocent, Sc that his 
innocence wafl pronoonoed by the 
tribunal before which the aooiisatio/i 
was made. Whore a nolle prosegui is 
entered, although it eetabilBhes that 
the prooeodings terminated in favour 
of pitf., it does not establish his 
Innoccncse.— UiCTH v. Fob.man (1927), 
29 W. A. L. R. 13.— AUS. 

PART IV. SECT. 1, SUB-SECT. 1. 

B. (a). 

138 ix. On the tHal 

of an a^^tlon for malicious im>soculIon 
the (jucHtion whether pltf- ■wok innoceiit 
or guilty of the criminal charge of 
which ho coiitXflains is hIIU open Sc, 
consequently, where the ease* is one in 
which all the facts insulting in that 

21 


charge were vvll.hlii the knowledge of 
the two part.teH, a flrutlrig in the elvlJ 
uelion that pltf. was retilly guilty, iiot- 
wil listnnding Ids iir;r|u}1t;il. ne(M>NHarlly 
defei'innu - In favour of rleft.. f I h.i isHiie 
whelher l lierc! WHH reaNoiiablc Sc prob- 
jihle enuHc for I laying nf the (M'iininul 
<*hnrge. Mkikk r. Ki.heh, (1 931] ] 

i>. b. B.r.63 : 1193013 W. W. U. 661. - 
CAN. 

PART IV. SECT. 1. SUB-SECT. 2. 

d i. Jyimontiuvunce oj iirooee/Unc/s.] — 
Dalltnu n. MoKhmuiuok (P. E. 1.), 
[19261 2 I). L. R. 909. CAN. 

PART IV. SECT. 2. SUB-SECT. 1. 

A. 

182 xvl. - .) Mk'kuuk 

Stewart, |l9;t0) J 1). L. it. lOOI ; 42 
B. C. it. 96. CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 
B. (a). 

206 xi. .1 -In a huR to recover 

the price of goods sold, goods in a store 
were seized under an r>rdor of attach- 
ment. The suit faded as against A . K., 
who claimed to bo the owner of the 
buslnoMH, & tho order of attachment 
was dlssolvod. A, F. tluin brought 
action for damages ; Jfeltl: the fiction 
was not niatutahiablo either for 
maliciously suing (/ut. jirocesH, because 
of the ttbsonco of imillcii & the exlsKuice 
of rt^asonable Sc probable oaiise ; or 
for t/respaag, because, oven assiirnliig 
A. F. was tho owner of the goods, 
as to which the ct. was not satisfied, 
the selzun^ was under a valid e^tach- 
ment order. — E binstein v. Paulin* 
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Cases 674— 686. English and Empire Digest Supplement. 

Part V. — Evidence. 

574, Add. Annotations : — Refd. .Campbell v. Poliak, [1927] A. O. 732 ; Martin v. Benson, [1927] 

IK.B. 771 


Part VII. — Pleading and Practice. 

686. Add, Annotation : — Refd, La Badiotechnique v, Weinbaum (1927), 137 L. T. 638. 


OuAMitsas Co., Ltd., 11921] 1 W. W. B. 
664 ; 69 D. L. It. 005.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— A. 

230 L Jetinff without just cauju> or 
excuse ,] — Manning v , NicJKKUflON 
<B. O.), (19271 3 D. L. U. 728 ; [1927] 
2 W. W. K. Cb,— CAN. 


280 ii. .]— Paulson v. Clements 

(Alta.), [1927] 3 D. L. R. 716.— CAN. 

230 111. .] — Govt. Liquor Act, 

R. S.B.C. 1924,0. 146, has notchoiipred 
tho law with roHpoct to maliclouH 
pmHeculIdn. Where in nn action 
afraini^t n chief of police for malicious 
proaecution bcoauHO of his applying 
ior.& the oxociition of a search warrant 
Issued under sect. 73 (1) of said Act. 
tho most charitable view that could 
bo takou of his action was umlor the 
inforinuMon given him by his Infonnant 
ho was roquestod to investigate \ 
Instead of making a proper Investlg..* 
tion, he Iminodlately applied for tho 
w'arrant. It was held that said view 
coupled with tho fludlng already made 
of an aliHonoe of reasonable &: pro* 
bablo cause would support a finding of 
UQttUco.- - Guadv & Guady r. DEvirr. 
11928] 1 W. W. 11. 924.— CAN. 

230 iv. .1— NiCJKEnsoN v. Man- 

ning. (19281 3 P, L. 11, 494; !102Hj 

S. C. R. 91.— CAN. 


241 vi. .]— Hendeuson v. 

iJAiLLEia. [1927] 3 I). L. It. 374 ; 
11927] 2 W. W. It. 197 ; 36 Man. L. R. 
619.— CAN. ^ 

241 vii. .] — Defl. took imicood- 

lugs against pltf., his niotlu'r, under 
Lunacy Act, 1898, s. 4, charging her 
with being a person deeinod to bo 
insane wandering at large. A warrant 
was IssuiHl & she was ari'ested, but upon 
being brought before a magistmte slie 
was diseluirgi'd. Hhe tlioii brought an 
action for malicious prosecution. Left , 
admit ted t hat he w as not justified in 
swearing that she was wandering at 
largt^. but. hei said that ho had acted in 
good faith & in <»rder t.o pi*evcnt her. 
In her own hitej*eats, from disposing of 
iK^r pi*<ip<'rly. 1'ho judge, lu dlrindlng 
the jury, told them that on that 
admisshjii tho prcMM'edings must bo 
dec'iiied to have been taken without 
i-easonabli^ or probable oa.nso, but that 
in <lctermintng whether they wore 
taken maliciously they should con- 
sider whether the deft, was actuatetl by 
an bonest di‘sito to pndect pitf.’s 
propt'rty lu her own interoBt or by 
some indirect or Improper motive : 
— Held : they wH>re properly directed. — 
Rapley r. IUplky (1929), 30 S. R. 
N. S. W. 94 ; 47 N. S. W. W. N. 36.— 
AUS. 


PART IV. SECT. 2, SUB-SECT. 2,— B. 

252 1. HoWina to hail— Solicitor 

taking note in own name for debt due to 
climU.] — Boubgeois v, Mitton, [1931] 
1 D. L. R. 998.— CAN. 


m I. 

(1928] 2 D. 


.] — JONEfl V, EOELBY, 

. R. 943.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4.— A. 

284 xiv. .] — Mecklenburg v. 

Oanadian Pacifio Ry. Clo. (Alta.), 
(1926J 1 D. L. R. 706.— CAN. 


284 XV. J — ^I^cRae u. McLaugh- 
lin Motor Car Co., Ltd. (Alta.), 
(19261 1 D. L. R. 372 ; [1926] 1 W. W. 
R. 161.— CAN. 


sa. Perseoerance in prosecution— 
After discover!/ that facts relied on are 
not true.] — A prosecution, even if 
commenced under a bond fide belief 
In tho guilt of tho accused, may Jiecome 
mold fide, by coutlnuanee after it is 
discovered that tho facts upon which 
It was based are not tnie.— IIadindra 
Nath Das v. Jogendra Nath Ueu 
(1928), 1. L. R. 66 Calc. 432.— IND. 


PART IV, SECT. 3, SUB-SECT. 2.— A. 

862 V. .) — While, hi an acUon 

for malicious proseeution, malice may 
ho inferred from want of reasonable & 
probable cause, yet that Inforouce 
cannot be drawn where all the facts & 
circumstances of the case would temd 
to show, that there could be no malioc‘. 
in the sense of the initiation of proceed- 
ings in a mallolous spirit, i.e. from 
an Indirect & Improiier motive. — 
O’Louchlin V. Qrand.iean, [1929] 1 
D. L. R. 198 ; (1928] 3 W. W. R. 740.— 
CAN. 

362 vi. .] — Phillips v. Coderrk 

(Sank.), 11929] 4 D. L. R. 658.— CAN, 

362 vii. .] — Green r. Hauuy 

(13. C.). [1929] 4 D, L. R. 410.— CAN. 

1 i. .] — Held : upon the 

evidenoe, deft, failed to make a full & 
fair statement of all the facts either 
to bis soir. upon whose advice he said 
ho acted, or to tho magistrate, & 
therefore the advice & direction said 
to have been received by tiiem did not 
alTord an answ’er to pitf.’s contention 
that there was a lack of reasonable & 
probable cause. — Lovis v. Denny & 
Vincent, 11929] 4 D. L. R. 363 ; 04 
O. L. R. 290.— CAN, 

m I. Police constable.] — In the 

absence of a professional adviser, the 
fact that the prosecutor sought tho 
best advice obtainable in the neigh- 
bourhood (that of a police constable), 
& that he acted on that opinion, will 
not in itself be a suffloient defence to 


an action for malicious prosecution. — 
Absheton V. Merrett, [1928] S. A. 
S. R. 11.— AUS. 

o i. Plaintiff about to leave 

jurisdiction.]— -DAfiBRY v. OUCUTT, 
[1928] 4 D. L. R. 27.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— E. 

417 i. Absence of probable cause not 
implied .] — Shubbati v. Shams-Uddin 
(1928), I. L. R. 50 A3. 713.— IND. 

417 ii. SucceJtsful plea of autre- 

fois conrrict.] — Vanvolkinbubo v. 
Gommer, [1931] 3 D. L. R. 735.— CAN. 

8X. Plaintiff committed for trial.] — 
The fact that pltf. In an action for 
malicious proseinition was committed 
for trial after a i)iT.llmliiary hearing Is 
not jirimd facie proof that deft, had 
reaHomiblo & probable cause for such 
proseeution. — Hall r. Geiger (No. 2), 
11930] 2 W. W. n. 794; 3 D. L. R. 
861 ; 43 B. C. R. 116.— €AN. 

PART IV. SECT. 3, SUB-SECT. 4.— A. 

432 vi. •.] — Owens v. Martin - 

dale, [1928] 4 D. L. R. 932; 63 
O. L. R. 87.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 

B. (a). 

438 xii. .] — PiDOEON V. 

Holman (P. E. 1.), [1920] 3 D. L. R. 
480.— CAN. 

436 xiii. .] — In an action 

for malicious prosecution tbo question 
w'hetbcr there was a want of reasonable 
& probable cause is oue for the judge 
alone to decide &, if tho facts pertaining 
to it are not in dispute, there is, there- 
fore, nothing for the jury to pass on ; 
but where the evidence as to the facts 
is conflicting the judge does not 
abdicate his functions by asking tlie 
jury : “Did deft, take reasonable care 
to lufoiun himself of the true facts of 
the case ? ’’ & by instructing it that 
if it finds in the negative then there 
is a want of reasonable & probable 
cause. — Perry v. Woodwards, Ltd. 
(B. C.). [1929] 4 D. L. R. 751 ; 3 
W. W, R. 49.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 

C. (a). 

467 iv. .] — PlDGEON V. 

Holman (P. E, L), [1926] 3 D. L. R. 
480.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

537 ix. .1 — PiDOEON V. Hoiaian 

q\ E. I.), [1926] 3 D. L. R 480.— 
CAN. 
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VoLXXXm. Cases 68-681. 


MARKETS AND FAIRS. 

Part III. — Rights and Liabilities in connection with 

Markets and Fairs. 

68. Add, Annotation Retd. Hardie & Lane v, Chiltern (1027), 96 L. J. K. B. 773. 

Part IV. — Holding of Markets and Fairs. 

103. Add, Annotation Layzell v. Thompson (1927), 137 L. T. 106. 


Part VII. — Disturbance 


312. Add. Annotation: — Refd. Layzell v. Thoini>- 
son (1926), 91 J. P. 89. 

339a. Right to prevent sale in dwelling-house.] — 

Dunstablk (PiaoK) v . B. (1433), Y. B. 11 
Hen. 6, fo. 10, pi. 13. 

Ann^taJionn : — Consd. LotK]on Cit y Case (IGIO), 8 Co. Pop. 
121 b; Hutoliina u. Plo>or (IGG.I). O. BHdfc'. 272. Apld. 
Moseley v. Chadwick (1782), 3 Dourt. K. IJ, 117 : Tewks- 
bury Cori»«* V. BrieknoU (1809), 2 Taunt. 120. Consd. 
Mosley r. Walker (1827), 7 B. & C. 40. Expld. MuccIoh- 


lleld Corpn. v. Chapman (1813), 12 M. & W. 18. Consd. 
IN'nryn Corpn. v. Best (IS7H), 3 Kx. 1). 292. Expld. 
Manchester Corpn. v. Lyons (1882), 22 Ch. 1). 287. 
Refd. Ballard r. Botmet (l7o9), 2 Butt. 77:> ; LlandalT Sc 
("iinton District Market Co. v. Lyndon (18G1), 2a ,1. P. 
29.'» ; (L K. iiy. C«». v. Cohisiujd (1881), 0 App. Cas. 927. 

415. Add. A 7inolaiiotw : -Consd. A.-M. v. Sharp 
(1930), 99 L. J. Ch. 411 ; Musical Perfonnei«’ 
l*rotcction Ahhocii., l.iii. v. BritiHh Inter- 
national Pictures, Ltd. (1930), 46 T. L. K. 
485. 


Part IX. — Sale in Market Overt. 


472a. .] — Although a sale by a tradesman in a 

shop in the City of London is a sale in market 
overt, a sale to a trad(jsman in a shop ir> the 
City of London is not a sale in market overt. 
— Aiidath Tobacco Co., J.(TD. v. OcK^dt 
(1930), 47 T. L. K. 177. 


528. Add. A nnotation ; - Reid. IL v. M inisi/er of 
Health, A’o? 'p, Yaffo, [19:50] K. B. 98. 

531. Add. A nnotalion :- Folld. JOd wards v. Wan- 
stall (1929), 46 T. J.. H. 101. 


PART 11. SECT. 1. 

sa. Whether strnrtvre dividal into 
shops forms private market — ClooUn dis- 
played on pavement .] — Bo>niAY Muni- 
cipality «. Yknkanna ICi.lappa (1928), 
1. L. R. 52 Bom. 780.— IND. 

PART II. SECT. 3, SUB-SECT. 1. 

36 i. Acquisition of sUe — Necessity far 
tryc-law .] — City of Ed.monton v. Mac- 
donald (Alta.) (1907), 7 W. L. K. 201. 

—CAN. 


PART VII. SECT. 1, SUB-SECT. 3. -C. 

sf. Buying goods outside market .] — 
Although no market tolls are ebartre- 
ablo by an owner of a market, buyers 
can disturb, in an actionable sense, the 
market by buylngr outside its limits. — 
LoufliinKY V. Doherty, [1928] I. R. 
103.— IR. 

PART XI. SECT. 1. SUB-SECT. 1.— A, 

601 ii. Whai amounts to .] — R. 

V . Thornbert, 11926J 2 W. W. R. 175 ; 
19 Saak. L. R. 429.— CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— A. 

tk. Sale by agent of company— Tax 
imposed by Corporations Taxation Act, 
B. S. S.y 1920 (c. 31 ), paid by company.] 
—R. ®. Aunb, [1925] 2 W. W. R, 539 ; 
44 Can. Crim. Cas. 194 ; 19 Sask. L. R. 
666.— CAN. 


PART XI. SECT, 1, SUB-SECT. 3. 

581 I. Hawking prohibited in 

certain streets during certain hours .]- — 
A municipal bye-law that ** no person 
shall act as a hawker or pedlar or trade 
or exhibit his wares in other such 
capacity ** In certain specified portions 
of the municipality save between the 
hours of 6 a.m, & 2 p.m. Is inira vires 
sect, 6 ^3) of Ordinance 4 of 1928 
(Transvaal). — FxiKeTEiN v. Baucta, 
(1930J App. D. 819.— S. AF. 


k i. - - — Bestrfet on for benefit of 
local .shopkeepers.] — A counly council 
passed a bye-law providlnif tiiat. 
hawkers shouJd pay a Ilocui.se fw of 
Jln every half-year. It was admitted 
that t.h(5 fee was IIxtmI so hi»fh to 
restrict the tiwle of hawkers in favour 
of that of shopkeepers : — Ihld : 

the bye-law wjih void for urireaHonable- 
ncss. “Hamilton v. Yatics, [19301 
N. Z. L. Jt. 359.— N.Z. 

PART XL SECT. 2. 

1 i. - - Sab- of cnntroiicrsial re- 

ligiou.'i hoitks.] — Jt. V. Stkwaut (1929), 
,53 (Jan. (\ C. 24. CAN. 

PART XI. SECT. 3. 

q 1. • Offer of goisis in exchange 

for trading stamps— Whether sale or 
offering for sfjle.] — Deft. arraiiKed with 
various retaii mew'lmnt.s that each 
should receive from hiiii iradlntf stamps 
the property In wble.h, however, was 
to remain in him, & should pay him 
fifty cents per hundnd stamps, & | 
give one to each customer for every 
ten cents of cash piireha.seR, while 
deft, should adviiiiise the merchants | 
In certain dlrectoricK & otherwise, A j 
blank space was left in tb«‘S(j directories I 
for pasting In such stamps, & every » 
ciistomcr who brought to deft, ono of j 
the dli-ectories with a fixed number of j 
stamps pasted In was entitled to receive | 
in exchauge any article be ndght 
select out of an assortment of goods 
kept In stock by deft. Apart from this 
the goods w’ero not for sale • Held : 
these transactions did not constitute 
a selling or ofrcTlng for sale by deft, 
within a municipal byc-law', passed 
under R. 8. O. 1897, c. 223. s. .583 (30), 
(31). — R. V. Lanclet (1899), 31 O. R. 
295 ; 20 C. L- T. 2.™ CAN. 

* i i. For principals assessed 

in municipality — Though non-resident,] 
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- li. V. Muruav. (1903), 24 C. L. T. 
183. -CAN. 

t ii. For Tum-residenl 

trader - Osirnsibly at'.ting for resident 
trader.]- U. r. (linn (1928), 50 Can. 
C.Vlm. Oas. 3GG. -CAN. 


a i, company scUing goods at 

prcniises rented for two months.] — R. v. 
DO.MINIUN ^lE.MCItAL .JOHDlCim. LTD., 
(192.5J 3 1). L. K. 570 ; 1192.51 2 

VV. W. IL 2H9 ; 44 Can. Oiiu. (Sas. 
229 ; 3.5 Man. L. R. 57.— CAN. 

a ii. Persmt pefitlling t tread from 

wagon.] — It. v. MAi KEYS Bkioad, Ltd. 
(Out.) (1929), 52 Cun. * Tim. (Jaa. 314. — 
CAN. 


0 J, In case of eonijmny .] — 

A (to. Ineorporute*! unUcc t he Dominion 
CornnanleH Act. is subjoe-t lo a municipal 
byfflaw, enaebtd iuid(*»' sbitulorj' 
authority, whioh re(|ulr<?H IraiiHluiit 
tmd(n‘s tr» take out u llecnoo, where the 
r(;ul obj(jetH of the bycs-law are the 
raising of nwtaiue lie regulation &r, It is 
not intend(id, or made, to ar>ply to 
fodentlly incorporated e.oH. Hi»t»cJally. — 
R. V. (JoN'n.NKN'l’AJi SALVA((K fkiHFN., 
J/rn., Ii930j 2 W. W. R. 562; 54 

Cnii. C. 145 ; 39 Man. L, R. 70.-- 
CAN. 

h I. .1 — The conviction was 

for that deft., being a traiiHieiit trader, 
occupying a place of biisluesH In the 
town of M., dtd wdl cert.aln goods, 
wares & merehandise, contrary to a 
bye-law : — Held : the want of an 
allegation in the convkdlon that deft, 
was a transient tradiit whoso name had 
not been duly enteiHXI on the assessnicnt 
roll for the current year was fatal. — 
R. v.Caton (1888), 16 O. R. 11.— CAN. 


h ii. Proof of one sale— No woof 

UuU goods to be supplied by person doing 
business outside rminieiMiiy,] — R. «. 
Gout (1910), 16 W. L. R. 325.— CAN. 




ToLZmv. OasM 


MASTER AND SERVANT. 


Part I. — ^The Relationship. 


8. Add^ AnnoiaMons : — As to (1) Consd. Tem- 
pleton V, Parkin Wm. & Co. (1920), 140 L. T. 
519. Refd. Williams v. Larson (1928), 21 

B. W. C. 0. 339. 

13. Add. .4nno<aiiana;-— Apld. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. Consd. Templeton 
V. Parkin Wm. & Co. (1929), 140 L. T. 519. 

14. Add, Annotation : — Refd. Templeton v. Parkin 
Wm. dc Co. (1929), 140 L. T. 619. 

15. Add. Annotations :~Consd. Roberts v. 
Gardner (1928),' 21 B. W. C. C. 164; 
Templeton v. Parkin Wm. & Co. (1929), 140 
L. T. 619 ; Hobbs v. Royal Arsenal Co- 
operative Society (1930), 144 L. T. 10. 
Refd. Williams v. Larsen (1928), 21 B. W. 

C. C. 339. 

20. Add. Annotation : — Refd. McGee v. Muir 
Wm. & Co. (1921), 140 L. T. 546. 

25a, .] — Where the general servant of a master 

is hired out to another for a particular employ- 
ment, & while engaged in that employment, 
causes damage to his master, the servant is 
to be deemed, for anything done in the course 
of that employment, the servant of the 
hirer & the master is entitled to recover 
from the hirer for the damage caused to him. 
— liEGOO'rr (G. W.) Sq Son v. Noumanton 
(C. H.) & Son (1928), 98 L. J. K. B. 145; 140 
L. T. 224 ; 46 T. L. R. 165, D. C. 

27. Add. Annotation: — Consd. Bull v. Tv^^st 

African Shipping, etc. Co., [1927] A. U. 686. 

29, Add. Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. O. 686. 
44. Add. Annotaiio7i : — Consd. 'J'empleton v. 

Parkin Wm. & Co. (1929), 140 L. T. 519. 

46. Add. Annotation: — Consd. Bull r. West 

African Shipping, etc. Co., [1927] A. 0. 686. 


49. 


51. 

52. 

54. 

55. 


55a. 


Add, Annotations : — Consd. Bull r. West 
African Shipping, etc. Co., [1927] A. 0. 686. 
Refd. Leggott (G. W.) & Son r. Normanton 
(0. H.) & Son (1928), 98 L. J. K. B. 146. 

Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

Add. Anyxotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

Add. Annotation : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 086. 
Add. Annotation : - Consd. l^eggott (G. W.) 
& Son V. Normanton (C. 11.) & Son (1928), 
98 L. J. K. B. 145. 

Lightermen hired with lighter.] — Applts. let 
on hire to reaps, a ligliter manned by two 
native Ughtermcm. Tlie lighter was moored 
to reaps.’ slii]), & was used by them during 
the day in loading the ship. During the rLigUt 
the light<‘rm<in ni*gligently left the lighter, 
which got adrift, A, owing to the absence of 
the lightermen, was carricMl out to sea, ran 
ashore, A broke up : tJvld: the lightermen 
being under the orders A control of res^is. 
during the night as weil as during the actiud 
loading, reaps. >ver(' reaponaible for their 
iicgligenoc A wort^ lia-hle to applts. in dam- 
ages.^ — B ull (A. 11.) A (^^ v. WrwT African 
SIIIPPINC, ETC. (’(>.. (1927! A. c. h86 ; 96 
L. .1. P. 0. 127 ; 137 L. T. 198 ; 13 T. L. R. 
548; 17 Asp. M. L. C. 292, D. C. 

Annotntion U^m^n ((3. W.) A Son r. Nor-maut.on 

(C. H.) & Son (1928), 98 L. K.. U..I t.>. 

66. Add. Citations: — 96 L. J. K. B. 170; 136 
L. T. 377. 

Add. Annotation KM. Marconi’s Wirclesa 
Telegraph Co. v, Newtuau, [1930] 2 K. B. 
292. 

Add. Annotation :- ~Ketd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


71. 


89. 


PART 1. SECT. 1. 

a i. Hospital dh nwr««a. l—NYBEiia v. 
Provost munioiral Hospital Board, 
No. 62 11, poaf.— CAN. 

PART I. SECT. 2, SUB-SECT. 1.— 

A. (b). 

211. For •‘CAN.** road “SHANG- 
HAI.** 

PART I. SECT. 2, SUB-SECT. 1.— 

B. (a). 

62 ii, .] — Hospital liable for 

the Degligenoe of nurses after an 
operation. — N ybkbg v. Provost Muni- 
cipal Hospital Board, i?927i l 
D. L. R. 969 ; 11927 J S. C. R. 226.— 
CAN. 

62 lli. Pltf. entered dofts.' 

hospital for the purpose of undergoing 
an operation, &, owing to the fact that 
the regular nursing staff was not 
sufficient to give her the care oonsldei^ 
necessary by her physician a sp^wu 
nurse was employed & added 
temporarily to the regnlnr 
but charged to pltf . :-^eW ; the 
special nurse ao engaged^ was ™ 
employee of the hospital & not um 
* mete assietant of pltf.*s phyrician. 8l 
the hospital was fesponslble In damam 
for negUgenee on her part resuitlog 
In severe Injury to jpltf. — 
OoLnnssnm County Hospwa^ HJ?*! 
1 D. L. K. il29 ; 60 N. 8. R. 68.— 
CAN. 


62 Iv. .1— In an action against 

an infiriuary for damages for personal 
injuries pursuer averred that sho 
atUmded the inflnnary for ultra- 
violet ray troatincnt ; thot tho nurse 
In ctiarg« 3 , who was in the einployiiient 
of defouders, allowed her to l»o expose! 
to the rays for too Jong a period ; that 
sho tlieroby sustiuned injury ; & that 
tho Injury was duo solely to Uio 
ncgllgfuice of the nurse for whom the 
defenders wore r**poiwiblo. She 
further averred that she bad relied on 
the knowledge & akili of the nurse In 
applying the treatment. She did not 
aver that dcfoiulers had acted negli- 
gently In the selection of their mcMllcal 
or nursing stalls, or of the apparatus 
employed, l^efeiidws averred, & PW; 
suer did not deny, that th»*lr electrical 
deportment was in charge of, & super- 
intended by, a doctor. Sc that tiio 
treatment received by pursuer wtw 
administered by tho nurse upon his 
instructions : - //€W .* in the absence 
of any' averment that the nurse 
dootor was professionally Incompetent 
or that tho apparatus was defecftJve, 
pursuer ha<l failed to state a relevant 
against the defenders, In respect 
that the averments disclosed that, at 
the time of the injury, the nurse wae 
not acting In a ministerial or adminis- 
trative capacity as a wrvant of de- 
fenders. but was ©geroWng her pro- 
fSasional care & skllL furttor. that 
she was acting under toe Instructions 


of a duly qiialitlod dootor over whoM 
orderH t.ho dofonders had no control ; 
He tuition dlsmlHscd. Lavicllk v. 
G1.AWOW Kdyai. iNriKMAHY, (1030 
S. C. ly.'l. - SCOT. 

62 V, .]-"An inmate of a 

hoHpiUl brought an action against 
wrtiiln doftM., members of lU Hoard 
of Manfigemont, for personal Injuries 
sustained through the nctdlgcnpe of a 
nurse employed In tho hoMplta.1. I he 
rules provided (intrr aHa that nurses 
shoiild he sehHjted by the Hoar»l, Sc 
ooul<l not be cllsmiMscd by the Hoard on 
notice. There was no provision in tlie 
rules ttS to payment of rtmiuin'ralJon 
to anv one hut tiio secretarj' of the 
hospital, Sc there was no evldenoo of 
any exp/ess oontrmd with any rnomber 
of th.> imrslng staff: — JJtld: thero 
was no «nddence tliat tho nurse was the 
servant of deft, members of the Boanl. 
— Atkivs V. Jameb, 11928J H. A. W. n. 
SO-O.— AUS. 

PART I. SECT. 3, SUB-SECT. 5.— 
A. (o). 

•a. Mining o'ptralwnft ,] — lU»p. h^ 
charge of the mining operations m 
apnit.’s mine. Applt. supplied the 
diTiauiite, tho tools & ooooesorios. 
Jlcsp. hired the men, paid tliem. oon- 
troikwl them, & discharged them. He 
was allowed to do tho work ss he 
pieasM. except that be was indicated 
where the mining should take place. 
He was not In any way the subordinate 
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Part II. — Particular 

188. Add. Annotations : — Apld. Be Mackay, Be 
Rowland, Be Barry (1928), 44 T. L. R. 888. 
Refd. Birmingham Corpn. v. Labour Minister, 
Be Lee, Be Hudson (1927), 92 J. P. 17 ; Be 
Blackpool Corpn. & Barritt, etc. (1931), 95 

J. P. 103. 

156e. Police appointed by watch committee of 
borough.] — The police appointed by the 
watch committee of a borough corpn., if 
they arrest & detain a person unlawfully, 
do not act as the servants or agents of the 
corpn. so as to render that body liable to an 


Classes of Servants. 

action for false imprisonment. — Fisher v. 
Oldham Corpn*., [1930] 2 K. B. 304 ; 99 
L. J. K. B. 669 ; 143 L. T. 281 ; 94 J. P. 
132 ; 46 T. L. R. 390 ; 74 Sol. Jo. 299 ; 28 
L. Q. R. 293 ; 29 Cox, C. C. 164. 

166. Add, Annotation : — Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

162. Add. Annotaiion : — ^Expld. Sc Dlstd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 

168. Add. Annotaiion : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part III. — The Contract of Service. 


191. Add. Annotation : — Refd. Express Dairy Co. 
t). Jackson (1929), 99 L. J. K. B. 181. 

106. Add. Annotation : — Consd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

212a. Pitman.] — Ord. v. Burkus (1843), 1 

' L. T. O. S. 35. 

28Q. Add. Annotation : — Refd. Marb4 v. George 
Edwardes (Daly’s Theatr*') (1927), 96 L. J. 

K. B. 980. 


237. Add. Annotation : — Refd. Sagar v. Ridehalgh 
& Son, Ltd., [1931] 1 Ch. 310. 

244a. .] — Etxiott v. Hunter (1909), 128 

L. T. Jo. 196. 

252. Add. Annotations : — Consd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. Apprvd. Herbert Clayton & Jack 
Waller, Ltd. i;. Oliver, [1930] A. C. 209. 

252. After this case add : — 

.] — jscct further y Theatres, Vol. 

XLIT., p. 910, Nos. 68 ct aeq. & Supp. 


Part IV. — Duration and Termination of Contract. 


262. Add. AnnotcHion : — Dlstd. Milsted v, Hamp & 
Ross & Glendinning (1927), 71 Sol. Jo. 
846. 

262a. .] — Pltfs. agreed to employ deft., 

& deft, agreed to serve pltfs., for three years 
& thereafter from year to year subject to 


three months’ notice by pltfs. Deft, was to 
devote the whole of his time to the business : 
— Held : the agi'eement was wholly one- 
sided & unenforceable. — MUiSTED (W. H.) & 
Son, Ltd. v. Hamp & Ross & Glendinning, 
Ltd. (1927), 71 Sol. Jo. 845. 


of tho CO., his whole oh ligation towards 
the latter oonsistlno: In supplying a 
sufDciout quantity of mineral rock of a 
given size for tUo run of tho mill. He 
was respon.sible in damages if he 
failed in this rospoot. He was paid 
twenty cents per wagon : & in odditloxL, 
ai)p1t. paid the Insnranoo premiiuns 
roqulrou by the Workmen's, Compensa* 
tion Board to cover accidents to resps.’ 
employees ; but this was done as the 
result of on express condition of the 
agreement between rosp. Sc applt. 
Hesp. had to deliver rook of the 
required size. Tho rook was loaded 
into small wagons & carried to tho 
mill. The loading w'os done by means 
of a steam shovel operated by one of 
the employees of applt. oo. W’hen 
the rook was found too large, it was 
laid aside & It became resp.’s duty to 
reduce it to the required size. Keep., 
while performing the latter operation, 
& while engaged in drilling a hole in 
one of the rooks, was seriously injured 
by an explosion of dynamite : — Held : 
resp. was ap independent contractor. — 
Quebec Asbestos Cokpn. v. Oouturk, 
11929] 3 D. L. R. 601 ; S. C. K. 166.— 
CAN. 


PART 1. SECT. 8, SUB-SECT. 5.— 
A. (d). 

SO U. .1 — PmcuiN V. Main Roadb 

Board (1027), 30 W. A. L. R. 16.— 
AUS. 

sb. Power to veto emptoymetU df fo 
insist on dismissal of any smpiovee.)— 


Held : in the oirourostanoes, a brusher, 
engaged by a colliery co. to drive a 
Btonemine in one of their pits at a 
fathomage rate, & x>ermitted by the 
oontraet to engage two miners to assist 
him in the work, was a servant, & not 
on independent contractor. — P ark v. 
Wilsons Sc Oltdr Coal Co., Haq- 
GFUITY V. W^ILSONS & CLYDE COAL CO., 
^928J S. C. 121; affd , [1929] H. C. 38, 


PART II. SECT. 0. 

so. Inspector artpoinird under Noxioue 
Weeds Act .] — Where a muuiolpality 
appoints an offl<?er to perform a public 
service in which the corpn. has no 
special Interest, & from which It derives 
no special benefit in Its corporate 
capacity, such officer Is not the servant 
or agent of Uie municipality, &, there- 
fore. it is not liable for bis negligence 
in the perfonnauco of his duties. — 
Mead v. Marquis Rural Munioi- 
PALTTY, (19281 2 D. L. R. 624 ; 11928J 
1 W^ W'. R. 756.— CAN. 


PART II. SECT. 10. 

tx. HeprcsenicUive before Liquor 
Board .] — The rtslatiouship between doft, 
brewery co. & pltf., who was deft.’s 
representative before the Liquor Board 
of Saskatchewan & who was romunor- 
ate<i by a oominission on beer sold 
through him to the Board, held to be 
that of master & servant & not that of 
principal & agent. — B olb v, Pklis- 
sikr’s, Ltd.. (19311 l D. L. R. 4^; 
(19301 3 W. W, R. 610,— CAN. 


PART III. SECT. 5, SUB-SECT. 2.— B. 

287 i. To prove usage — Where usage 
universal .] — A custom cannot bo read 
into a written contract of service unless 
it is so universal that no workman 
could bo supposed to have onterOd 
into tho service without looking to 
it as part of the contract. & even where 
because of their generality or univer- 
sality certain rights may fairly be 
said to constitute a custom there 
can bcTno Justification for presumJug 
that a workman who did not in fact 
know of them entered Into his liirlng 
having them in mind. — Youno v. 
Canadian Nokthurn Uy. Co., [1029] 
4 D. L. R. 462; 2 W. W. U. 385; 
38 Man. L. R. 283 ; affd., (1931] 1 
W. \V. 11. 49 ; 1 D. L. R. 646, 1». O.— 
CAN. 


sd. To prove value of services .] — In 
an curtion brought on a quantum tneruU 
for work done Sc services rendered 
ovidcnco was given of an agreement, 
not in writing, whereby deft, agreed 
to pay a certain weekly salary Sc also 
a sum of £200 at the end of two years. 
It was also proved that doft. had paid 
the weekly salary but bad refused to 
pay the sum of £200 ; — Hdd : although 
the parol agreement was one to which ' 
Stat. Frauds was applicable, it was 
nevertheless admissible as evidence of 
the value of pltf.'s services. — Ward 
V. Griffiths Bros.. Ltd. (4928), 28 
S.*R. N. S. W. 425 ; 45 N. 8. W. W. N. 
130.— AUS. 
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296. After this case add : — 

** SeCf alsoy Nos. 387, 388, post,** 

387. Add, Annotation : — Distd. Jacks Wm. ^ Co. 

V. Palmers Shipbuilding & Iron Co. (1928), 

98 L. J, K. B. 360. 

388. Add, Annotation : — Folld. Jacks Wm. & Co. 

V, Palmers Shipbuilding & Iron Co. (1928), 

98 L. J. K, B. 366. 

396. Add, Annotation Consd, Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 40 T. L. R. 294. 

896a. .] — In actions by the captain 

& by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there i 
was no written contract of employment, & i 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, tlieir rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be i 
paid at the discretion of the employei*s : — j 
Held : the contract of employment was i 
determinable by either party at any time on ! 
reasonable notice, & in the case of the chief j 
officer ^easonabt^ length of notice would have 
been 12 months, & he was entitled to judg- 
ment for 12 months’ salary. In the case of 
the captain the action was dismissed. — 
Savage v, British India Steam Naviga- i 
TioN Co., Ltd., Power v. British India 1 
Steam Navigation Co., Lit>. (1930), ! 

T. L. R. 294. i 

390b. Chief officer.] — Savage v, ! 

British India Steam Navigation Co., | 
I/TD., Power v, British India Steam 
Navigation Co., Ltd., No. 396a, ante. I 

414a. Chief officer.]— Savage v. British Intia ; 
Steam Navigation Co., Ltd., Power r. 
British India Steam Navigation Co., Ltd., | 
No. 396a, ante. I 

414b. Tutor.] — The ct. held that in the circum- j 
stances pltf., a private tutor, was entitled ! 
to three months’ salary in lieu of notice. — j 
Wilson v, LJceijj (1929), 46 T. L. R. 396. j 


them to bo transferred from their Stamboul 
branch to their branch at Mersina, a distant 
place in Turkish Asia Minor. He refused 
to go on the grounds : (a) that Mersina was 
not within tlie ai*ea of his employment ; 
(b) that the order was univasonable in the 
view of his ignorance of Turkish, & the 
hostile attitude of the Turkish civil authori- 
ties to him. He was thereupon dismissed 
without notice, & brought an action for 
wrongful dismissal : — HeUi : (1) on the facts, 
Mersina was within the area of apiilt.’s em- 
ployment, & (2) as he did not suggest that 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a faule grave which 
under the contract justiliod his dismissal. — 
Bouzouhou V. Otioman Bank, [1930] A. C. 
271 ; 90 L. J. P. C. 166 ; 142 L. T. 535, P. C. 

470b. .] — Tiesp., an Armenian & a 

Turkish subject, was in the permanent 
employment of applt.. hank. Tn 1922, while 
employed at their Siin rna branch, h(? was 
sent on business of tiic bank to the head 
office at Constantinople, k was given tem- 
porary employment th(;re. He informed 
applts. that his life was in danger in Con- 
stantinople from Ike Tiuki.sh authorities, k 
asked to ho transfi rred to a branch outside 
’J'urkey. Tluit being r(>fused he Hcd from 
Constantinople. He was tiismissed without 
notices & brought an action for wrongful 
dismissal : as tlie (‘videnco estab- 

lislicd that resp.’s p<‘rsonal saf(jty was in 
real dangca* in (/onstantinoplo, li’‘8 iligiit was 
not a faute grave (.'iitit-iing applts. under thcj 
contract to dismiss Idrii ; k as his disability 
to perform his contract, whether in Cou- 
stantinojde or elsewhere, could not at the 
date of his dismissal V»o regarded as perma- 
nent, his olTer to serve outside Turkey 
entitled him to maintain the action. — 
Ohtuman IMnk V, Chakaiman, [1930] A: C, 
277 ; 99 L. J. P. C. 97 ; M3 L. T. 405. P. C. 

481a. By violence or disease.] - Bouzouuoir 

V. OaTOMAN Bank, No. 470a, ante. 


453. Add. Annotation : — Refd. Brown v. Dagenham 
U. D. C., [1929] 1 K. B. 737. 

463. Add. Annotations As to (2) Apprvd. 
Bouzourou v. Ottoman Bank, [1930] A. C. 
271. Apld. Ottoman Bank v. Chakarian, 
[1930] A. C. 277. 

470a. Order relating to place of work.]-- 

An order by a master to his servant to remain 
in a place within the area of hi.s employment 
is a lawful order unless it involves imme- 
diately threatening danger by violence or 
disease to the person of the servant. 

Applt., a Christian Turkish subject in the 
employment of resp. bank, was ordered by 


481b. 


470b, ante. 


-OiTOMAN Bank v. (’hakauian, No. 


491a. What amounts to.]— V an Weyenbergh 
(E.) t>. Britlsii Acetate Silk Cohpn., I/td. 
(1930), 74 Sol. .Jo. 90. 

502. AiUl. Annotations : — As U) (1) Refd. llarrods, 
Ud. V. Lemon, [1931] 2 K. *^* ^'^^* 
to (2) Consd. Ram.sden v. Davd Sharratt & 
Sons, Ltd. (1930), 35Com.(;as. 311. Oenerally. 
Retd. A.-G. r. Goddard (1920), 08 J.. L K. B. 
743. 

506. Add. Annotations : -Consfi. llamsden v. 
David ShaiTatt k Sons, Ltd. (1930), 3o Gop ^» 


PART IV. SECT. 2, SUB-SECT. 1. 

M. TermincUion by servant — Induced 
by fraudulent misrepreserUation of 
masleri ] — ^Maix'Olm v. Western Cana- 
dian Magic Silver Black Fox & 
Fur Oo. (B. C.), 1192»] 4 D. L. K. 580. 
—CAN. 

PART IV. SECT. 2. SUB-SECT. 10.— 

B. (b) (i). 

898 ▼. .1 — Mbsseb f. 

Barrett Oo., [1927] 1 D. L. R. 284 ; 
59 O. L. R. 566.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10 
B. (0) ii. 

421 a, .] — Where a con- 


Iract of employment Ih lor a <leftnlte 
time, & the cmi»Ioyee I.h ^JlHwdsjietl 
without eauHC, lio may at oiiecj corn- 
in -nee action for the. hw^ach of contnujt. 
Tiic meajjim? of damagrew la the actual 
]088 Biishalnod : the amount of daniaKcn 
may be much leen than the vyufircH ff)r 
thff mwxpJrtfd [siriod, dejiojuUrifC upon 
pltf . ’8 MuecoBrt Ir obtaiulnK eQuaJly 
•rood einploi'ment elaewhen'. In the 
cajje of menial Hervants, however, tumiko 
has ostabliKhod the right to dwinlsB at 
any time by giving a month’s notlcso, 
or a iTion Urs wages in lieu of notice. 
A farm hand la a menial servant wlihiu 
the meaiilDg of this ruh?. — -^I’niOL v. 
BONAS. n»5ll 1 W. W. R. 225; 2 
D. L. R. 362.— CAN. 

3 


PART IV. SECT. 2, SUB-SECT. 10.— D. 

P .J- -A iiotic<!i served on 

Apr. 4 to take effect on May bot 
30 days’ uotloe.-PiltmJB Myloh 
School Diariiurr, IM29J 3 I), h. U. 
4U ; 1 W. W. It. 223 ; 23 8. L. U. 
385.— CAN. 

PART IV. SECT. 2. SUB-SECT. 11.— 
A. (a). 

t I. ,j<_Whcr0 the dlsmiiwal of 

an employee is for caiwo, he la JJOJ; 
entitled to any notice.-- V aili^coitkx 
V. U., [1927 J Exch.'C. It. 21.— CAN. 

t ii. .v-IioBS p. Willards 

Obocolates, ltd. (&ian.)» 119271 « 
D. L. n. 461.— CAN. 
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Cem. 814. Reid. Lever Bros., Ltd. v. BeU 
(1030), 47 T. L. R. 47. 

509. Add. Annotation : — ^Refd. Brown v. Dagen- 
ham XJ. D. 0. (1929), 140 L. T. 616. 

580a. Driving motor ear to common danger.] — 

Pltf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for throe months. Defts. terminated 
pltf.’ 8 employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 
defts. also pleaded that, before the agreement 
was made, pltf, ought to have informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
a manner dangerous to the public : — Held : 

(1) there was no obligation on pltf. to disclose 
his previous conviction for a motoring offence ; 

(2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf. could have got some- 

* one to drive the car. — Hands v. Simpson, 


Fawcbtt & Co., Ltd. (1928), 44 T. L. K. 296 ; 
72 Sol. Jo. 138. 

565. Add, Annotation : — Apld. Hands v. Simpson, 
Fawcett (1928), 44 T. L. B. 296. 

565a. What are material facts — ^Employment ot 
commercial traveller — ^Not previous con- 
viction lor motoring offence.] — Hands v. 
Simpson, Fawcett Sc Co., Ltd., No. 630a, 
ante. 

694. Add the following paragraph ; — 

Another replication to the same plea 
alleged that pltf. was an African Sc a negro, 
& that negroes were enslaved in divers 
States of the United States of America, & 
bought Sc sold as slaves by the citizens of the 
same States ; that the captain of the C., 
before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States ; that San Francisco is in one of the 
said United States, to wit California ; Sc 
pltf. had just Sc reasonable grounds for 
believing Sc did believe, that, on the arrival 
of the 0. at San Francisco, the captain was 
about to carry his threat into execution ; Sc 

^ thereupon pltf., in order to prevent the 
captain from selling him as a slave, deserted 
the C. : — Held : on demurrer, a bad replica- 
tion, as not showing that California was a 
State in which pltf. could be sold as a slave. 


Part V. — Remuneration. 


628. Add. Annotations : — Dlstd. Stevens t;. Hamp- 
stead Borough Council, [1929] 2 Ch. 239. 
Refd. Denneiley V. Presiwich U. D. C. (1929), 
141 L. T. 002. 

628a. .] — Adams v. Liver- 

pool CoRPN. (1927), 137 L. T. 300 ; 91 J. P. 

• 100 ; 26 L. G. li. 359, C. A. 

Atmotations : — ^Folld. KelKcy t). Birmlngbom Corpn. (1927), 92 
J. P. 12 : Stovoiie v, Uampstcad Borough Council, [1929] 
2 Ch. 239. 

628b. .] — Kelsey v. Bir- 

mingham Corpn. (1927), 92 J. P. 12. 

6280. War bonus not Included — 

Contract to pay ** full regular pay.”] — ^A 

borough council passed a resolution that all 
employees volunteering for military service 
dui'ing the war should be paid “ full regular 
pay,” less allowances by the Govt., Sc their 
positions should be kept open until their 
return. Pltf. enlisted in Nov. 1914, Sc served 
till July, 1919. Between those dates several 
increments of pay Sc war bonuses were 
awarded to the council’s employees : — Held : 


the ** full regular pay ” was the pay he had 
been receiving down to the date of enlist- 
ment Sc did not include any increases or 
bonuses.— Stevens v. Hampstead Borough 
CouNcn., [1929] 2 Ch. 239 ; 98 L. J. Ch. 289 ; 
142 L. T. 229; 46 T. L. B. 430; 93 J. P. Jo. 
286 ; 27 L. G. R. 690. 

829. Add. Annotations: — Dlstd. Adams v. Liver- 
pool Corpn. (1027), 137 L. T. 396. Apld. 
Aylott V. West Ham Corpn., [1927] 1 Oh. 30. 
Dlstd. Stevens v. Hampstead Borough 
Council, [1029] 2 Ch. 230. 

630. Add. Annotations : — Apld. Adams v. Liverpool 
Corpn. (1927), 137 L. T. 396. Polld. Stevens 
V. Hampste^ Borough Council, [1929] 2 
Oh. 239. 

644. Add. Annotation : — Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 175. 

649. Add. Annotation. : — Generally, Refd. Pockney 
V. Atkinson (1929), 142 L. T. 136. 

700. Add. Annotation : — Refd. Brown v, Dagen- 
ham U. D. O., [1929] 1 K. B. 737. 


PART IV. SECT. 2, SUB-SECT. 11.— 
A. (g) vU. 

548 u. .] — A native aervant 

addressed a remark of a grossly 
insolent 8c insulting nature to one of 
his employer's onstomete, a European, 
in the presence of a gang of native 
fellow servants : — Held: the master 
was jufitifled in summarily dismlseing 
him, & was not liable for salary for the 
unexpired portion of the month.—- 
Gogi V, Wilson 8c CToluns (1927), 48 
N. L. R. 81.— 6. AF. 


PART IV. SECT. 8, SUB-SECT. 11.- 

A. a). 

566 V. ,1 — Lucas v. 

Prrmibr Motors, Ltd., [19281 4 
1\ L. It. 626: U9281 3 W. W. H. 192. 

—CAN. 


PART V. SECT. 2, SUB-SECT. 1.— C. 

q I. «» proftis of 

employer to drduct baa ddOs.] — Mar- 
wood V. Canadian Credit Corpn., 
[1930] 3 D. L. 11. 719.— CAN. 

PART V. SECT. 2. SUB-SECT. 1.— 
D. (h). 

687 vil. .] — Heinbignbr 1’. 

Kinzkl, [1931] 2 W. W. R. 630. —CAN. 

PART V. SECT. 8« BUB-SECT. 1.— G. 

648 vi. A farm labourer, 

hired for the season at so much per 
month, is entitled to payment of his 
wages at the end of each month, unless 
the oontraoyirovides to the oontraiy.— 
Cowan v. Eiblbb, [19871 8 D. L. R. 


713; [1927] 1 W. W. R. 776 ; 36 
Man. L. R. 464.— CAN. 

PART V. SECT. 2, SUB-SECT. 6.— 
A. fb). * 

o i. .) — An Infant, 

who has become emanolpated from the 
control of his father, is entitled to 
recover wages earned by him by work- 
ing for a stranger, even though he 
agreed, at the time of the hiring, that 
his wages should be credited on a 
debt due from his father to his 
employer. — Lezbtc v. Mbthsral 
(Bask.), [19271 1 W. W. R. 990.— CAN. 

if. AMtinsI whom maintainable---- 
JUmAcml eupph/ing planter — Wages of 
planUr'R serMutCf.}— D oolxt v. Burke 
& Hackstt (1819), 1 Kfld. L. R. 190.— 
NFliD. 




VoL ZZXIV.— Uaster and Sttrani Obmb 701— SSft 


701. Add, AnnoicUions : — RcM. Btown v, Dagen- 
ham U. D. a, [19291 1 K. B. 737 ; Fisher v. 
Oldham Oorpn., [1030] 2 K. B. 364. 


711a. Agreement to pay commission — Onus of 
proof.] — H art v. Bknnkit & Co. (1928), 72 
8oI. Jc. 286. 


Part VI. — Breach of Contract and Remedies Therefor. 


782. Add, Annotations : — Refd. Guy-Pell v. Foster, i 
[1930] 2 Ch. 169 ; Huntoon Co. v. Kolynos j 
(Incorporated), [1930] 1 Ch. 628. 

732a. Failure to obtain permit — Employment of 
alien.] — ^Baranowski v. Einsteina Electrd- 
CHKMicAii Process, Ltd., Baranowski v. 
Einsteins Electbo-Chkmicaj. Process, Ltd. 
(Consolidated) (1931), 76 Sol. .To. 247 
739. Add, Annotations : — Consd. Fowler v. f^om- 
merciai Timber Co., [1930] 2 K. B. 1. Apld. 
Be Gramophone llecords, Ltd. (1930), (iO 
L. Jo. 201. 

739a. .] — By a Avritten agreement plif. 

was appointed managing director of deft. co. 
for five years at a certain salary. Before 
the expiration ot the five years a resolution, 
which was sux>i»'Jrted by pltf., was duly 
passed for the vt luntary winding up of the 
CO. as by reason of its liabilities it could not 
continue its busimAss. In an action by pltf. 
claiming damages for breach of the agree- 
ment to employ liim for five years : — Held : 
a term could not be implied in the agreement 
that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. lie 
should lose all right to recover damage.s for 
the breach of the agreement, & that he was 
entitled to damages for that Inv M'h.- - 
Fowler v. Commercial Timrer Co., Cvt),. 
[1930] 2 K. B. 1 ; 99 L. J. K. B. 529 ; 1'.3 
L. T. 891, C. A. 

739b. .] — Re Gramophone Hecords, I 

Ltd. (1930), 69 L. Jo. 201 ; 109 L. T. Jo. 193 ; 
[1930] W, N. 42. I 

759. Add, Annotation : — Refd. Hiiiitoon Co. v, | 
Kolynos (Incorporated), [1930] 1 Ch. 528. I 
762. Add, Annotations : — Refd. Guy-Pell v, Foster, ! 
[1930] 2 Ch. 169 ; Huntoon Co. v. Kolynos j 
(Incorporated), [1930] 1 Ch. 528. i 

769a. Meaning of “ year to year.’*] - | 

Applt. was by an agreement of service ; 
appointed by the resps. as a Lr >ndon manager ■ 
for a period of six months from Dec. 1, 1928, ; 
at a named salary subject to renc^wal. & by ' 
clause 6 of the agret5ment it was i»iovided . 
that if at the expii’ation of six calendar 
months the goveiuing director on behalf of I 


the CO. should in his sole absoluti' discretion 
think fit the engagement of applt. should 
continue from year to year, k by sub- 
clause (r) it was pi'ovided that in the event 
of the agreement being extended the co. 
should as soon as |)rac‘-ticablo appoint a})plt. 
to he a director of the co. 'IPhe six months 
from Dee. 1, 192S, would exjure on May 31, 
1929. ApX)lt. Avas not appointed a direct<or, 
A' at the end of a year from th(* time when the 
six months expired tlu^ co., i)y tiieir letter 
dated May 29, 193(J. gave liim six months’ 
not iee to terminate t ije agi'eenu'nt, wlmreupon 
u])plt. brought an .’u tion claiming damages, 
A tile matter went to arl>n. He/d : (1 ) th(^ 
“ year to yt^ar ” period hogaTi at t\n> end of 
the trial period, v.c. at the <‘n(l of tlar six 
months, wlien the g<-verning direcU>r 
exercisi'd his oi)tioh A tluit the applt. vvtis 
therefore ent itled to <»n(‘ s eai ’s loss <,)l salary ; 
A there were no mat es ials on whieb any 
damages could he avv/irded for loss of salary 
as a direet.or ; (2) iipplt. Avas not entitljsd to 
recover damages for Ittss of t»restige A/or 
publicity. — He (iolomu A PuitTER (WiLiJAM) 
A Co., Ltd.’b Ahiutratiun (1931), 144 L, T. 
583, C. A. 

I 771a. — Damages for loss or prestige or 

[ publicity.] He (ioix>jvin A I’ohtkr (William) 

I A Co.’b AitBiTRATiON No. Vblia, ante, 

7B2, Add, Annoiaiion -Held, ftrowii Dagen- 
ham U, IX C., [1929] I K. B. 737. 

788. Add, Annotations : — Consd. Marb6 i>. George 
Edwardcs (Daly’s Theatre) (1927), 96 Ij. .f, 
K. B. 980. Refd. Hr (iolofiih A Port>«ir A 
Co.’s Arbu. (1931), i l l 1.. T. 583. 

790. Add. Anrwlaf inns : -Consd, He Golonih A 
Porbu' A (Jo.’h Arhn. (1931), I I I L. T. 583. 
Refd. Marhu v. Deorgf Edwardes (Daly’s 
Theatre) (1927), 13 T. L. B. 460. 

793. Add. Annotation : Consd. Havage* v, British 
India Sb^am Navigat-iun Co., Power v. Hame 
(1930), 46 T. L. It. 291. 

B3t, Add. AnnoiuiUm: — Consd. Hagar v. Bide- 
halgh A Son, Ltd., [19311 1 Ch. 310. 

832. Add, Anmdatwn 'Reid, Sugar e. Bidcihalgli 
A Son, Lid.y 11931] 1 Ch. 310. 


PART V. SECT. 2, SUB-SECT. 6.— 
A. (c). 

»j. Want of notice — Of shipping of 
servant-~2l Viet, c. «.] — Gopf v. 
B^ON (1869), 4 Nfld. L. 11. 280.- 

NPLD. 

PART VI. SECT. 1, SUB-SECT. 2. 

n i. Whether Wages Agrcemeni 

peoi of enntraci.] — ^Applt. was ver])ally 
ongraged In 1920 by resps., a milway 
CO., aa a macblnist In their shops at the 
“ froing rate ” ot wages. In 1927 he 
received notice of aJsniissaJ on the 
gnpoimd of reduction of staff. He sued 
for wrongful dismissal, oontendin£r that 
a written agreement, enteit'd into by 
resps. with a labour or^nlsatlon & 
called Wages Agreement No, 4, formed 
part of his contract of employment, A 
that under it resps. oonld not dismiss 
idm upon a reduction of staff, as they 


; had retuiiirtl men Junior lo him. 
j agna-iiieiit h.'uJ lioen apj.'Jied to applt... 
! ^vlio vMii^ not H mciuhor ot the orguiilKa- 
; tIoTi, fiH to t he uiuoimt of bis wogcB, the 
; ?o»tic:e given him, A. Jo other rf^siarcts : 

; resps. at the* t rial tiiet they hod 

I a|>i»li(;d the agreement to iiil Un.» men 
i employed In their shops ; 

I AV.xge AgHH'meiit No, 4 did not form 
! part of the. eoutraet for the employ- 
I iii<‘nt of applt., the fact that resps. had 
i applied it to him being €?ou«lJy con- 
j slstent with the view that they had 
done HO as h matter of policy. Further, 
that having regard to the tenns & 
nature of the ag»vemcnt It di<i not by 
Itself constitute a contract betwimu 
arjy individual empJoyco A his em- 
ployer ; oorttirvaiice of its ttjrinb by an 
employer could not be e.nfor<.*e<l by 
action even by the onpiiilaatkui, but 
"only by calling a strike. — Young v, 
Cakapian Nobthicrn Ry. Oo., [19311 

5 


I A. a. 83; 100 L. .J. I*. C. .01 ; Ni 

L. T. 2,05, l». a CAN. 

sm. jraiUou t(t smd out trareUrr - - 
TiemnamdUni thertim m/u/vv/.l KHHr)N 
V, (JAta.TH. 1 1930 1 I W. W. It, 

906 ; 2 1). L. n. 1MM» ; HS Man. L. It. 
013 ; rcr:^fj., f lO.'JOJ 1 1). L. It. 64 L—CAN. 

PART VI. SECT. 3, SUB-SECT. 2.-- 
B. (6) ill. 

793 lil. — .} - Whore a con- 

! tract of employment provides that 
; cither party may te^mlnat^^ It on 
; notice given at a tjcrtalii time Uio 
i servant can rwjover as duinugcs for 
wrongful (lumiHsai o»ily tlio c<]uivalejit 
of tlio amount of wages agreed on (or 
the rwriod HO provldwl, i.e., where 
30 days’ notice is provided for he cun 
recover only 30 days’ wages. — PiKftOB 
V. MriiOii School Diatkiot, [19291 
3 D. L. R. 49 ; X W. W. H. 323 ; 23 
S. L. R. 366.-— CAN, 
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Oases 880—1054. English and Empibe Digest Supplement, 


Part VII. — Duties and Liabilities of Master. 

880. Add, Annotation : — Refd. .Tajnes v, British General Insce., [1927}2 K. B. 311. 


Part VIII. — Duties and 


Liabilities of Servant. 


890. Add. Citations ;~06 L. J. K. B. 162 ; 136 
L. T. 271. 

896. Add. Annotation : — Refd. Re A Debtor (No. 

229 of 1027), [1927] 2 Ch. 307. 

908. Add. Anyioiaiions : — As to {\) Refd. Harrods, 
Ltd. V. Lemon, [1931] 2 K. B. 167. As 
to (2) Consd. A.-G. v. Goddard (1929), 98 
Jj. J. K. B. 743. Generally, Refd. llamsden 


V. David Sherratt & Sons, Ltd. (1930), 35 
Com. Cas. 314. 

928. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 

938. Add. Annotation : — Refd. Boome v. Wicker, 
[1927] 1 Oh. 667. 

941. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


Part IX. — Liability of Master to Third Persons 


962a. Authority to sell.] — Senior v. Wolmeb.. 
(1628), Beni. 132 ; 73 E. R. 990 ; suh nom. 
Seignior & Wolmer’s Case, Godb. 360. 

966. A dd. Annotation : — Refd. Bull v. West African 
Shipping, etc. Co., [1927] A. C. 686. 

970 a^ ,] — Respondeat superior extends to 

civil matters only. — B. v. Lever (1746), 
Barnes, 34 ; 94 B. R. 793. 

987. Add. Annotations : — Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826 ; 
Rcckitt V. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. 

991 . Add. Annotations : — Consd . K reditbank Cassel 
G. i». b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Reckittv. Barnett, Pembroke & Slater, [1928] 

2 K. B. 244. Dlstd. Slingsby v. District 
Bank, I.Ll. (1931), 47 T. Li R. 687. Refd. 
Britt V. Galmoye & Nevill (1928), 44 T. L. R. 


294 ; Lloyds Bank v. Chartered Bank of 
India, Australia &- China (1928), 97 L. J. 
K. B. 609. 

996. Add. Annotations : — Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Refd. Britt v. Galmoye 
& Nevill (1928), 44 T. L. R. 293. 

1005. Add. Annotation : — Dlstd. Addie R. & 
Sons (Collieries) v. Dumbreck, [1929] A. C. 
368. 

1011. Add. Annotations : — Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609 ; Reckittv. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Refd. Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 264. 

1054. Add. Annotation : — Expld. & Dlstd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 


PART VII. SECT. 1. 

sk. Contra<ct to mvply medical atten- 
tion — Extent of liahuity.] — Pltf., who 
was an employee of cleft, co., brought 
this liction against the co. unoii a 
eontra(?t whesreby it agreed to furnish 
liim with medical & surgical treatment 
in tyiso of lllncjss, In consideration of 
moneys dedu(?tcd from time to time 
from bis monthly salary. Falling 111, 
he was treatcMi in the company’s 
hospital by physicians & surgeems 
employed by the co. 11c asserted 
breach of contnict in that lie had not 
been skilfully & properly treated ; — 
field : the co. having exercised duo 
cai'o & skill in selecting its medical 
staff, had done all It undertook to do 
& was not to be regarded as wormnt- 
ing that In all details of treatment the 
physicians & surgeons selected would 
exercise reasonable care & skUh & the 
action was dismissed. — Jakvis r. 
International Nickel Co„ H929] 2 
D. L. R. 842 ; 63 O. L. R. 564.— CAN. 

si. Xo liability for negligence of 

doi'ior .] — Whei'e an employer coniiacts 
\vith a properly qualified physician to 
furnish medical services to his em- 
ployees, payment therefor lieing 
provided for by periodical deductions 
from their pay, the employer is not 
liable In damages to an employee who 
contracted an infectious disease os the 
result of the negligence of the phyaioian 
In not diagnosing as such disease a 
disease which was prevalent among the 
omployeos. — Hamilton v. Phienix 
IjUmrrr Oo., liTD., Sc Bunn, [1931 ] 1 
W. W. R. 43 ; 1 D. h. R. 777.-<IAN. 


PART IX. SECT. 3, SUB-SECT. 1. 

964 ii. .] — Anderhon v. 

Boykr, [1928] 3 D. L. R. 248.— CAN. 

964 ill. .] — A master is 

liable for the conduct of his servant 
whom he selects & puts in his place 
to discharge the duty ho has under- 
taken. & this law is applicable in a case 
of bailment. The conduct of the 
servant is then the conduct of the 
master, & the master is liable to the 
bailor. — Van Oeel v. Warrinoton, 
[19291 1 D. L. H. 94 ; 63 O. L. R. 143. 
—CAN. 

PART IX. SECT. 3. SUB-SECT. 4.— A. 

981 xxi. .1 — Estate Van Dkr 

Byl V. SWANEPOEL, [19271 App. D. 
141.— S. AF. 

981 xxli. .] — Burrir V. Dart- 

mouth Town (1927), 69 N. S. R. 227. — 
GAN. 

981 xxili. Dog shot by servant.] — 

SwABEY V. Palmer (1869), (1900-1911) 

1 Can. Dig. 51.— CAN. 

981 xxiv. ,1 — Where a co hold- 

ing a miner’s prospecting licence sent 
employees Into the i^lderness to 
prospect for it imder conditions w'hich 
made it necessary for them to cook 
their owm food & supplied them wdth 
the cooking utensils x—Ueld : the em- 
ployees In making a fire to cook break- 
fast pi-eparatory to their day's work 
were acting within the scope of their 
employment, & the oo. was, therefore, 
liable for damans caused by their, 
neghgenoe in faUing to put out the 
fire. — ^Murdoch v. CXiNaouDATBD Min- 


INO Smelttnq & Power Co., [1928J 
1 D.L. R. 853 ; [1928] 1 W’.W. R. 578; 

n. C. n 386 ; revad., [1929J 1 D, L. E. 
913; S. C. R. 141.— CAN. 

985 I. Servant acting for master's 

benefit .] — Wing Kbe v. Butt (B. C.), 
[19271 2 D. L. R. 641.— CAN. 

PART IX. SECT. 3, SUB-SECT. 4.— C. 

997 iii. .1 — M'Intohii v. 

Cameron. [1929J S. C. <Ct. of Sess.) 
41.— SCOT. 

PART IX. SECT. 3, SUB-SECT. 6.— D. 
1026 i. General rule — Master not 
I liable — Act ovtside scope of authority. ] — 
W’hore a servant, acting on the 
assumption, not reasonably foimded, 
that property of his master & also 
property of another were in common 
peril, took upon himself to interfere, 
with a view to saving his master's 
property, with the resjilt that the 
other owner's property was destroyed : 

I — Held : the servant having no express 
I authority so to act, no authority would 
' be implied, — Broken Hill Associ- 
ated Smelters Pty, v. Monaghan, 
[1928] S. A. S. R. 400.— AUS. 

1030 1. Where act corUrary 

to orders .] — Croton v. Leonard & 
Johns, [l»3l) 2 D. L. R. 38.— CAN. 

PART DC. SECT. 3, SUB-SECT. 13.— A. 

e i, Helaiionship of maaler €& 

servant must exist.} — ^Mutb v. Sarnia 
Bridge Co.. [1931] 1 D. L. R. 742.— 



vol. XXXIV,- Master and Servant Oases 10»-1490. 


1098. Dlstd. Britt v. Galmoye 

&; Nevill (1028), 44 T. L. R. 294. 

1100a. - - ,] ^A., who had B. in his employ- 

ment as a van-drivor, lent him his private 
motor car, after the day’s work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf. i—Held : as 
toe journey was not on the master’s business 
& the master* was not in control, he was 
not liable for his servant’s act. — BRnrr v 
&^Nevili. (1928), 44 T. L. R. 294 ; 

1143. Add. Annotations :—C 0 TiSd, Williams v 
Larsen (1928), 21 B. W. C. 0. 339 ; Templeton 
V. Parkin Wm. & Co. (1929), 140 L. T. 619. 

1145a. .] — The Enteupihse, Strong v. 

Taylor (1853), 9 L. T. 302. 

1149. Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1173a. .] — R. V. Lever, No. 970a, ante. 

1178. Add. Annotation : — Consd. Allen v. White- 
head (1929), 46 T. L. R. 655. 


1231. Add. Annotcdions : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 67 ; 
Blumiy, Clark & Co. v. London & North 
Eastern Railway (1931), 100 L. J. K. B. 401. 
1234. Add. Annotation : — Refd. Brooke v. Bool. 
[1928] 2 K. B. 578. 

1240. Add. Annotation : — Consd. ^Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1255. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1266. Add. Annotation .' -RM, Brooke v. Boolr 
[1928] 2 K. B. 578. 

1267. Add. Aimotation : — Consd. Deo Conservancy 
i Boanl V. McConnell, [1928] 2 K. B. 159. 

I 1271. Add. Annotation Brooke r. Bool, 

[1928] 2 K. B. 578. 

1274. Add. Arniotaiion : — Consd. Rcigato Corpn. 
V. Surrey County (Vnincil, [1928] Ch. 359. 

1275. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

j 1276. Add. Annotation .• -Refd. Brooke v. Bool, 

‘ [1928] 2 K. B. 578. 


Part X. — Rights of Master against Third Persons. 


1306a. .] V. Prie (1373), Y. B. 47 

Edw. 3, fo. 14, pi. 15. 

Annofatifjn : — Consd. Luuulcy v. Gyo (1853), 2 E. & B. 21 G. 

1306b. .]~~Anon. (1469), Y. B. 9 Edw. 4, 

fo. 31, pi. 4. 

1306c. .]— Adams & Bafkalds Case (1501), 

1 Leon. 240 ; 74 E. R. 219. 

Annotation Consd. Lumley v. Gyo (ISriS), 2 K. ik B, :i:>r 


1307. Add. Annotation : Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 410. 

1B20. Add. Annotalion :- RQ‘S6. Hardie & l^ane v, 
Chilton, [1928] 2 K. B. 3()»4. 

1490. Add. Annotation Expld. ik Distu. Fisher 
r. Oldham Corpn., [1939] 2 K. B. 31') 1. 


PART tX. SECT. 3, SUB-SECT. 13.— 
B. (b). 

1090 iii. ,] — AVlion wliero «n 

omploytT 1 h Boiight to be lioUi liabU; for 
the no?lig:eiice of a wirvant, e.g. one 
oajfjinyod to drive a motor car, the 
ciiiestioii arlMCs whether tlu; accident 
ocnirred while the driver was in (hti 
coui*so of hlH emidoyincnt, the master 
snonld be held liable uidcHs the pruper 
lindiiif,? is that at the time of the 
accident the Kcrvant w'as on an In- 
dependent & separate journey of his 
own ; In other w'ortls, the master is 
liuhlo even If the pro])cr tlndimr Is that, 
the Ror^"ant was dohier Hoinetliing 
anpertalninfi: to the course of his em- 
ployment. even If at the same time he 
may also have been cnnylni? out a 
purpoRc of his owni.- - West t<c Weht r. 
MArDONAJ.D’H CoXaOLIDATED, LTD., isT 
Malcolm, [193] j 2 W. W. R. Go7 ; 3 
1). L. n. 812.— CAN. 


1090 iv. .] — Battihtoni 

Thomas, [1931] l V. L. U. 559 ; [1 
^ W. \^^ R. G17 ; re.v9i1., [19.3 

W. W. R. 44 ; 4 I). L. R. 526.— C/ 


1090 V. .] — Jarvis v. SoirniARO 

Motors, Ltd., [1931] 2 W. W. R. 812. 

— CAN. 


PART IX. SECT. 3, SUB-SECT. 13.— 
B. (c). 

1096 iv. .} — Botd V. 

Smith, [1931] 3 D. L. R. 748.— CAN. 

PART IX. SECT. 3, SUB-SECT. 13.— 
B. (•). 

1111 L Scraoa/.] — In the absence of 
authority to the driver of a vehialc to 
entinst another employee with the 
duty of drivlnt? it, the owner is not 
reaponsible for the neRliifence of the 
BubsUtutod driver. — T udhope v. 
Henderson, Henderson v. Titdhope, 
11930] 3 D. L. R. 245 ; 65 O. L. R. 
238.— CAN. 


1115 iii. .1- Appit. em- 

ployed a man to tatc his horse from 
Ills business promiM s to a pad<lock. 
Without the authority of appit., the 
ni.'in eritruKfed tliis duty to a yomijf 
hoy, who rode the horse ho ri^cklesHly 
that resp. was knocked down .S: 
Injunnl : — ffeld : appit. wu.m not liable. 
— Thomson r. Hamilton, [1927] N. Z. 
L. n. 11.— N.2. 


PART IX. SECT. 3, SUB-SECT. 13.- E. j 

sj. i\'f{/li{/cnce in effertino urrcHt.] - | 
Wliere a eo. has statutory is»\v<^r to : 
employ 8c, prsetioaliy, to appoint j 
ct)nhl aides, 8c a c^onslahle so iii>]>ojt)teil j 
acts neplijfenlly in attemptliiK to elTe«*t ; 
an OMTsl in the course of Ids employ- S 
miMit. by the co., he renders the v<t. j 
liable for the dnmafre caused 1 ln'nd»y.- 
ViONmil V. Bo ML 11928) I VV. W'. R. 
419 ; 50 Cun. (‘Hm. Caa. 273 ; 37 Man. 

L. R. 135.- CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— A. 

1210 viii. Defta., a railway 

CO., being' authorised to const rijct a 
line of railway, enlerbd into a contract 
with A. for that purpose. Tlie 
contractors, in order to ret ballast to 
compl(;le the roati, laid dow^n a track 
across pitf.’s land, leading to p graved < 
pit. A used it for the transportation of 
gravel to- the railway : — llfM : defts. i 
were not liable fop the lud.s of the con- j 
trae.tors, th« trespaas having been i 
committed wUhout their authority, | 
& being iiKjrrdy collateral to the work ; 
which thev had a«wwl with A. to i 
m»rform. — 1*\vnk r. FuKOKRirJON By. ; 
Co. (1871;, (1825-1897) N. B. Dig. 753. 1 
—CAN. j 

1240 i. .] — NYBERO V. PROTOflT 

Municipal Hospital Board, No. 
52 6, onic.— CAN. I 


I PART IX. SE(3T. 6, SUB-SECT. 2. • 
I B. (c) i. 

I 1266 i. Firv tipmuHnu to aitjttininu 
I lawf (’onirorf mf d’- hitrn Imufi.]- 
j Na'I'iov'/M. 'ruusT (>>., IjT|». i\ Hanmon, 
im.tO) \ W. \V. 1>. 9(16; .*] D. L. H. 

M9. CAN. 

PART IX. SECT. 6. SUB-SECT. 2. - 
B. ( 0 ) a. 

sk. lOity /n ffii'f uifirnina o/(/oa//rr.] 
J'(‘rH<»tis lawTnlly dning a woiU which 
interferes uilii a public right, c.g. 
coni raetcM'.s uorking mi a liigtiway, 
must use rc^asoiiatdi* c^are not to Injuro 
persons In v fully excMcdslng t hat right, 
A', Ihercrtore, must take rcniscfnahlo 
prucaution.“ to warn ‘-ue.h ihthoiih of 
dungerH created t»y the dedng of tho 
work wtiiedi tho latter could net wifJi 
reasonalde care dlsc’-ovc-!. - M( (hiLU»on 
V SIAR (k>NSTlurc’Tn».. r.y.. (19281 1 
D. D. It. 970 ; II928) t Vv. \V. U. 211 ; 
22 Sask. L. U. 231. CAN. 

I PART X. SECT. 2, SUB-SECT 1.- A. 

' b i. — - No/ in a/m nr.r of rn/ irctnrnt 
I or prmuiftr.l - An cad Ion fer ^cdr.'-tAon 
I (loc-s not lie where the* Jntcrc’oume did 
} not result from entieeiricdit or pnimiHeri 
1 on til ! part of dcjft. — f.'i.rvE w. Ha'ITI.K, 
i 119281 4 I). L. R. 189; [ 19281 3 W. W. R. 

I 11.— CAN. 

j b il. - FrKiiruin/'u foUmmn(f necond 
\ w//ia7/fm.J- The fued that a man has 
' soriiiec'cl art unmarricicl feunah! without 
n'siilting duTniigC' does nc»t. itr^'clude her 
from sufVH>:eding In an wtion brought 
under sect. 5 of SecJttct ion Acd, It. .S. H., 
1930, where, his HUhM<M|u«;iit Hcduetlon 
of her Ih followcjcl icy pregnancy or 
lllruiKs & coiiHeciucmt loss.— BlLlNNKI 
r. Kow'iiKLL. 11931) 2 \V. W. R. 245 ; 
a//g.. 11930} 3 W. W. R. 638.— CAN. 

PART X. SECT. 2, SUB-SECT. 1.— B. 

1344 viii. In Jan. 1924. pltf. *8 

daughter, who woe then 16 years of 
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Oaies 1S05— 1725. Enoush and Empire Digest Supplement, 


Part XI. — Liabilities of the Servant to Third Persons. 


1505. Add, Annotation : — Consd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 864. 

1513. Add, Annotation: — Consd. Scammell G. &> 
Nephew v. Hurley, [1920] 1 K. B. 419. 

1625. Add. Annotation : — Consd. Leitch (William) 


& Co. V. Leydon, Barr (A. G.) dc Co. v, 
Macgeoghegan (1930), 47 T. L. B. 81. 

1530. Add. Citation : — 9ub nom, Markweth v, 
Reynoij>s & Westwood, 2 Bam. K. B. 
327. 


Part XII. — Rights of the Servant against Third Persons. 


1553. Add. Annotation : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

1565. Add. AnnotcUiona : — Consd. Silverman v. 
Imperial lx)ndon Hotels (1927), 137 L. T. 67 ; 
Forbes, A bboit &, Leonard v. G. W. By. (1927), 
138 L. T. 286. Apld. Compania Mexicana 
de Petroleo “ El Aguila ** v. Essex Transport 


& Trading Co. (1029), 141 L. T. 100. Consd. 
The Hayle, [1929] P. 276. Refd. Coleshill t>. 
Manchester Corpn., [1928] 1 K. B. 776. 

1572. Add. Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

1579. Add. Annotation : — ^Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 


Part XI II. -^Liability of Master in Case of Accident or 

Death. 


1657, Add. AnnoUition : — As to (1) Retd, Dew v. . 1725. Add. Annotation; — Consd. Bull v. West 
■ United British 8.S. Co, (1028), 130 L. T. 628. ] Alrican Shipping, etc. Co., [1927] A. O. 686. 


uffo, wujil Into the HorvicK) .of O’L. 
Thti temiB of tho hirliifp wore not 
jirovcitl, but appoarod to bo for about 
.11 luontliH, from .Ian. till ChristinaB, 
aH sb(? ooiiUnuocl In O’L.’h Horvitni till 
tho end of 1U24, ro-ouUjrt^d it In 
Jan. I02r), During tlio year lO^o nbe 
Tiiado tho atKiuaintaiUH' of tltdl,., tSc 
became on friendly teriUH with liim. 
About ChrlRtinas, lO'i.'), hIio told ilcft. 
that 8be was not jrolnjr liack to O’lj. 
the followliifir year, but would look for 
anolber place. Deft., liuluced her to 
ro-enijapri’i with O’D. During' tho year 
192B immoral relationR took place 
botwemi her A' di'ft. 'I’owui-de the end 
of lirJB she fohi deft, that «lu) was utit 
going back f.o O’L. tlie following year ; 
but. again, at the reijuest of deft.., ahe 
re-ongaged with O’L. in Jan. Itl27, for 
that year. MlHcouduct took jilaoo 
between them again in that year, D>27, 
& hUo licoainu pregnant in Nov. 11)27. 
She remained in O’L.'h emnloyment 
until Jan. 11)28, Si then took aervico 
with other people. She BubHcquently 
went Into the union Hospital, wbci’o 
she gave birth t4» a child on Aiig. .5, 
1928. I'ltf. Imaight a civil bill aguiiiHl 
deft., elaiming damagcH for his 
daughter’s taMiuciion by deft.. A' also 
for fraudulently inducing lier to entc^r 
Uitn tlu^ aerv'ice of O’L. In the yearn 
1926 A’ 1 927 for the purpose of sedueing 
her, with nlJogations of consequent 
prognnncy A loss of service. 'J’he 
Circuit Clt. judge dlKUilsacd the civil 
hill. Pltf . appoalwl t.o the High Ct. 
lithl : by the High Ct., &. on appeal, 
by the Supreme Ct., that, the decision 
of the Circuit Ot. judge was correct, os 
at tlie time of the seduction pltf.’s 
daughter was in tho service of O’L. & 
not that of -pltf., A the fact that she 
wus under age was immaterial. Deft, 
was not cstnpped fn>m relying upon the 
oxlstcncje or tho contract of geiwloe 
made between pltX.’s daughter & O’L., 
although he, dofi., had IndmuMl her to 
enter Tuto It In order that be might 
carry the Illicit Intercourse w'^hioh 
had colnmcnc^e<l In the previous year. — 
SHtNX V. AhcqPracon, 11931} 1. XL 
466.“ -m. 

PART XL BBCT. 2, 6UB-8BCT. 2. 

1508 It .1 — Anantapub Dm- 


TRTc-r Hoard (President) v. Ismail 
Sahib (1927), 1. L. R. 51 Mod. 512.— 
IND. 

PART X. SECT. 2, SUB-SECT. 6. 

sk. Etfi'ct of order ‘under Child Wel- 
fare Act.] — Hili.shki V. Kowbell, 
119301 3 W. W. K. 638 ; eyjf/., [1931] 
2 W. W. 11. 245.“ -CAN. 


PART XII. SECT. 1. 

1563 ill. .]— Pltf. had boon 

employed by deft, on work for which 
d<dt. had the general contract. Deft. 
dischnigtHl him A; pltf. threatened 
dt)fl.. that ho would “ got even with ” 
him. .1*11 f. then obtained employ- 
ment by the hour with a snb-contmctor 
on the Hame contract. I*ltf.’H scrvitMJH 
could be dispensed with at any time 
with or without cause. Deft, asked 
the sub-oontroc.tor to disebargo pltf., 
&, because of this request, pltf.’s em- 
ployment was dlscontliiued by the snb- 
contra^'itor, although ho w^as satlstled 
with idtf.’s work. I*ltf. sued for 
damages. The trial Jiidgi? found that 
there was Justlfloatlou for deft.’s 
LnLuterenoo >vlth pltf.’s employment 
with tho snb-contractor, & dismissed 
the uetJon. J*ltf. appealed : — Held : 
tlie appeal should he dismissed. — 
Divers v. HuitNErr, [1930] J W. VV. R. 
150 ; 1 D. L. R. 930 ; 42 B. C. R. 203. 
- OAN. 


PART XIII. SECT. 1. SUB-SECT. 1.— B. 

1618 vll. .]—Had: the 

contract bettwoon employer & employed 
Involved on tho part of the former 
the duty of taking reasonable care to 
provide proper appUanoos, & to 
maintain them in a proper condition, 
fif so to cany on his operations as not to 
snhjeot those employed by him to 
unnecemnry rl.sk. — H urlet v. Boyce. 
[1928] 1 D. L, R. 1063 ; 61 O. h. R. 618. 
—CAN. 

f (p. 198) I. (riPc tmming of 

dangerous chmueter of work .] — Trem- 
blay V. Proitijc (C^n.), [1929) 3 
D. L. R. 469 : affg., 43 Que. K. B, 
604.— CAN, 

tL ’Permitting servant to act in 
contravention of bge4aw — lAabUity 


of master.] — A bye-law of Toronto 
piDvIdcd that no vehicle should be 
driven upon any street in the city In 
charge of any driver les.s than sixteen 
years old : — Held : the prohibition of 
the bye-law' was not for the pi*otection 
of the driver, but for the prot-ectlou of 
the public ; & the breach of it by the 
employer of a boy under sixteen. In 
pennittlng the bov to drive a horse on 
public sti-oetH, did not give the boy a 
cause of action against his employer 
for injury sustained while so driving. — 
Milligan t>. Tdorn (1914), 32 O. L. R. 
195 ; 7 O. W. N. 310.~CAN. 

1623 i. Didg to mairdain premises — 
Free from conoexiUd danger.] — Ciicum- 
stances in wiilcb ; — Held: the master 
was not liable. — S ioersetii v. Pedkb- 
SEN, 11927) 2 D. L. R. G51; S. C. R. 
342.— CAN. 

c (p. 198) 1. .] — For an employer 

to allow' ice & snow to accumulate at a 
plac^ where its employees ara required 
to go iu performing their duties may 
constitute nugllgonco. — 7’rache v. 
Canadian Northern Ky. Co.. (1929) 
2 1). L. U. 321 ; 1 W. W. R. 100 ; 35 
C. R. C. 258 ; 23 S. L. R. 570.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 1.— D. 
1624 V. Varied. 14 D. L. R. 575. 


PART XIll. SECT. 1, SUB-SECT. 8,— B. 

h i. .] — Pltf., a chambermaid, 

after making up a room at the end of 
a corridor on a Dec. afternoon, left 
the room. Sc. after taking a few steps, 
fell over a man l 3 rlag on 4he floor, &. 
was Injured. The corridor was fairly 
dark at the time Sc was not lighten. 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury found dofts. were negligent <n 
not tiavlng the corridor properly 
lighted : — Held : the verdict should 
not be disturbed. — Booth v. Ford Sc 
Shaw (1927), 38 B. C. R. 270.— CAN. 


PART XIII. SECT. 1, SUB-SBCT. 8.— 0. 

1666 vii. .1 — ^Abmstronq e. 

Canadian NoBTHSiiN Rt. (MaaJ, 
119171 3 W. W. R. 219 ; 35 D. L. ». 
568.— CAN. 



VoLXXXIV.-MMrtMajid8«v«nt. Oaiee 1787— 


1787. Aid. Annotationa : — Consd. Coleshill v. 
MMich«fstor Corpn., [1928] 1 K. B. 776. Reid. 
SUrermaa v. Imperial Londoa Hotels (1927), 
137 L. T. 67. 

1802. Add. Annotation : — Reid. Dew «. tlnited 
British 8.8. Oo. (1028), 130 L. T. 628. 


1815. Add. Annotationa .—RM. Dpw v. United 
British 8.8. Co. (1028), 139 L. T. 028 ; 
Scamiaell O. & Nephew v. Hurley, [1929] 
1 K. B. 419, 

ISIS. Add, Ayifioiaiion -nM. Dew v, Dnited 
Britlsli H.8. Co. (1928), 139 L, T. 628. 


Part XIV. — Workmen’s Compensation Acts. 


2045. Add, Annotation : — Refd. Roberts v. Gardner 
(1928), 21 B. W. C. C. 154. 

2057. Add, CiicUions L. T. 322 ; 20 B. W. 

C. 0. 139. 

Add, Annotation — Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 07 L. J . K. B. 506. 

2057a. Unemployed youth undergoing In- 

dustrial training — In Government instruc- 
tional centre.] — Held : not a workman 
within Workmen’s Comptmsaiion At^ts. — 
Watson v. Government Instructional 
Centre, Birminoiiam (1020), 07 L. J. K. B. 
596 ; 1.S9 L. T. 200 ; 44 T. L. R. 570 ; 72 Sol. 
Jo. 384 ; 21 B. W . C. C. 174, 0. A. 


2057b. Film actress.] — An actress c niployed 

to ])orforin in a crowd was injurfid diirinir tiio 
making of a lihri. The county ci.. judge 
found that slie had not entered into /i coid.raot 
of sorviee, but was only employt'd to reruh^r 
certain .services, iS: ilierefort> lu'ld that she 
was n<.)t a “ workman ” within tlie Act. 
Tlie appet. appealcMi : — Held : ther(» was 
evidence' to suppori the finding & no mis- 
direction. Appeal dismis.s(‘d. Armocr v. 

British lNTEitN.\TioN al J’h'TUIMW (1030), 
23 B. W. C. C. 307, C. A. 

2067a. Termination of employment by wreck.] - 

A dock liand sigmrd on umler a running 
agro(‘m(‘nt for a voyage Ut the Iceland fishing 


PART XIII. SECT. 1, SUB-SECT. 3. - 
D. (a). 

n i. .] — aroKRSETirv. Pedersen, 

No. 1623 1, ante.— CAN. 

■m. Plant let wUh crew to third partv — 
Plant unfit for required purpose — Ovmer 
of plant not informed as to required 

f mrpo8e.\—Held : the ONvner was not 
fable for dainaires for the death of 
one of the crow. — D ube v. Aldoma 
Steel OoEPN., Ltd. (1916), 35 O. L. U. 
371 ; 9 O. W. N. 389.— CAN. 

sn. Amount of damaoes recm^erahle .] — 
Bellamy v. Green, [1927] 2 D. L. R. 
327 ; 38 B. C. R. 182.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 6.— 

C. (a). 

1697 xvlii. .1 — M'Ewan v. 

KDivBcmon Sc Disnurjr Tramways • 
Co. (1899), 6 S. L. T. 400.— SCOT. j 

o i. .1 — In Nova Scotia the j 

Crown Ifl entitled to raise' the d(3fenco j 
of common eraployTuont. — CJ omwjd v. ( 
R. (1913). 14 Exch. C. R. 472.— CAN. I 

PART XIII. SECT. 1, SUB-SECT. 5,— 

C. (d) iv. 

1770 Iv, .] — M‘Cartan r. 

Beijpast Harbour Combs., [1911] 2 
I. R. 143, H. L.— IR. 

PART XIII. SECT. 1, SUB-SECT. 5.— 

0. (d) V. 

1782 ii. .1 — SwiTZBlt r. 

Ottawa, [19281 4 D. L. 11. 991 ; 63 j 
O. L. R. 168.— CAN. i 

PART XIII. SECT. 2, SUB-SECT. 8.— A. j 

so. Negligence of person entrusted \ 
with duty of seeing plant in proper i 
condition — FeMouhservant .] — A repaiwr, i 
while at work lii a mine, was futaJIv j 
injured by a runaway hutch which had 
broken loose from an endlcHH cable 
while descendiug a gradient. The j 
accident was dn« tc the wrong adjust- 
ment of a clip which attached the hutch , 
to tho cable, Sc which, if properly ! 
adJuritA^. would have had the affect ; 
of braking the butch. The clip, tlie , 
cable, the hutch. Sc all the ilttlngs & i 
apparatus were in proper condition, ! 
but the workman employed as i 
“ clipper *’ bad failed thrtJugh care- I 
lessness t4> adjust the clip properly as | 
the hutch passed him -Held : the ; 
cdlpper, to whose negligence the acci- j 
deni was due, was not a person who | 
had been. In the sense of Employers’ ’ 


Liability Act, 1886, h. 2 (1). eiitniHtcd 
with the duty of Bceiug Ihnt t he t»liiii1 
waH in proper eoiidlllon, but j>m 
ordinary fellow-nervant of the. tleeeiiHed 
workman ; ein])loyei*n aKKoIl/.led. 
RnuER'rsoN t’. K»nnkil C.vnnk.l 
Goktnu Coal Co., 11 930 J S. 935. 
SCOT. 

PART XIII. SECT. 2, SUB-SECT. 3.— 

D. (b). 

1887 i. Need -roi he in (nnploucr - 
Ship*s mochif,A ) ^ or ■.thml.) — A luboumr, 
ouiployod by C. evedores, brought 
00(10118 for dainagc.s, on aot'ouiif of 
pepHonal lujurtes KU».iaiiuitl by him 
through the fall of a ritamdiion wiieri 
ongageil In dl.-icharging cargo, ugaiiwt j 
the Hhlpowneiw A' hl.8 own employers : j 
—Held: (1) the notion aguliiHt the j 
whiiKMvnei'ft wii.s relevant : (2) the ; 

jujtion agaUirit the steveiloroh fell to be j 
diHiniHsod a.N invlevant. in n’Hpeet that i 
the fitevedoroH wen* ondor iio duly of j 
inspecting the veHsel to see t o Its HUie/ty ; 
for their Hervanta,- M'Lai'IIJ.an v . j 
The I’KVKiiiix S.S. Cut., Ltd. vV JIao* ■ 
(lUKOou KkRodi^ov (1896). 2.1 L. , 
(Ct,. of 8eHK.) 753 ; 33 Sc. L. R. 631 ; j 
4 8. L. T. 1 9. —SCOT. 

PART XIV. SECT. 1. 

I I, ,|-NIKWKV V. nORATY, 

119271 1 IJ. L. II. 358 ; 119271 I 

W W, U. 20 ; 21 Hoak. 1*. H. 228. — 

CAN. 

f ij. ,1 -A motor truck in not u 

" factory ” within WorkimuTH *’oin- 
penrtat.iori /Act, R. 8. 8. 1920, o. ‘-I0, 
s. 5 , whh'h provIdtjH that factory , 
means a building, work.sijop or place 
where niachinery driven by steam, i 
water or othei mechaiiJeftl power Is 
used. . . ."—READKJt e. Modwe .)aw 

f 10*281 2 W. W. R. 404 ; 22 .Sask. L. R. 
395.— CAN. , 

»p. Penemlent interpretaiitm.] — 
CLARfxE ». VVENTWORIH .STDKKM, I.TD., j 

[19281 2 D. L. R. 796.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 1 .— A. j 

„ I I— Lynch a. Lf merk^ j 

CX)irSTV Cocnoiu(19261I. K. 176.— IR. , 

^ 11^ tVorkgang ctAletU'd <€• paid 

' Pw-rw/ia.l— A Hteamsblp co em- 

yed a number of dock labjuiprs, 
bout the Intervention of a stevedore 
other independent contracacir, to 
oad their vessel at a rata of 
n, oration which depended, not on 
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t he days or bmirs worked liy ejudi man, 
but. on I lie uioiiber of t <*ns of grain 
l.uken oJT t‘!e V(*s.se). The rate of 
reiuuueral Ion for t he work to be done 
\Mi,s a tixni r-um i'(.'r t.on, N the aggre- 
gate* ninounl was i»n.id by ttie eo. to 
eertaln repri'sentMt Ivis of the iimui, 
who divided it edinilly amongst lhoH« 
who had done ttie vv.irk. There were 
.50 men. diviib^tl Im-* 8 gengh of 7 men 
ea'^di. t)ne nu ieboi* of each gang wu.K 
culled u “ forciiuin.” but be did I lie 
same work be H.'('''ived I bo saine 
rernu negation (e-. tbe oilier men. Wbllo 
unloading t.lu' vc'ssi'l one of tbese men 
was fatally Injnrcil, Idu dependanbi 
elaiiiu*d eoin|»eiirialion. llesps. ‘‘on ■ 
tended that, t.iiey had no crmlrol. A , In 
fact, exercised Oo control or suner- 
vlsiori over tho inen'H work, Ac that, 
in view of all the faols, the deceaHod 
wa.s not a. workman In their employ- 
ment within the meaning of the Act. 
'I'he jndgo foiiml aw a fact that, bo wart 
a worknnin Iti their employment;— 
Hi hi: tliei*!. was evideiiee to Hiipport 
t.lie lindlng ol the jndge. Se/iNi.oN v. 
11 MiTi (ieiKir. Hkaton «A Stka mhii/i* (.a»., 
Ltu. (No. 2) tl!»2S), 22 Jb W. U. U. 
915. IR. 


ci. NurHe.\ -Held: not within 

D't 25. 1014. — Lowe v Uhuce (1920). 

7 N. L. R. 459.- S. AP 
c 11. — “ DfnrU’slir furnirc.”] A 

corker who roHidnd at nls own home 
las employed by a o Ured rnanu- 
aetunu* to do gardenin'- A' uttciid 
•enerallv to tho wants of the latiers 
lousehoUl, & while enguged in cutting 
, branch off a tree In his enudoyer h 
• arderi fell Sc sufTereil InjmleH from 
Vbie.h be died : //'/'/ ; deeeaHon was 

ugogod in domesMe. serviee within 
VorkeiH CompenHatJon J9?5i*;; 

iomill r f’llADMAN, 11939) N. /i. L. U. 


iii. - Volunlarg vn/rk - A HeUl- 
hg ruiqhhour.l Api»lt. Sc renp. 

1 neighbouring farmers. Appit. 
g III, asked resp. to look afU'.r Ids 
I for a few days while he went 
y. Ifesp. consent.cd. hut no n.*- 
lertttlon was dlwusHCil. Luring 
harvest.lng a[»ph..’s crop rosp. 
nmiovlag an ol>Ht.nictlon from the 
esU^r w'iien the iiorsos, being 
[ve on ao(5otmt of the proximity of 
ish fire, moved on, Si resp.’s band 
(ianght In tho machlDery & 
red ’. -Held : there wae no oon- 
t of service. — W illiams v. Oood- 
, [1928] W. A. L. R. 107.— AU8. 
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gronnda, in Nov. After encountering bad 
weather the vessel ran aground in the early 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strong, cold 
winds & rain before the master ordered the 
abandoning of the vessel at 0 a.m. They 
waded fifteen to twenty yards through the 
surf, which was between knee & waist deep, 
& then set out to obtain aid. The deck hand 
was in good health, & one of the best of the 
party. They were without food, & had to 
cross several deep streams, encountering 
heavy sandstorms on the way. At 1.30 p.m. 
the deck hand stumbled in one of these 
streams & was completely submerged, after 
which he lost heart & strength, & by 2.16 p.m. 
was losing consciousness & unable to walk. 
He was carried by liis companions until dark, 
when the party huddled together for warmth 
under a sandbank. At dawn the deck hand 
was found to be dead. To a claim by his 
widow for compensation the employers 
answered that he was no longer in their 
employment at the time of the accident. 
The county ct. judge found that death was 
due to personal injury by accident arising 
out of & in the course of the employment, 
& made an award in favour of the dependants. 
The employers appealed, & argued that by 
Merchant Shipping Act, 1894 (c. 00), s. 158, 
& Merchant Shipping (International Labour 
Conventions) Act, 1926 (. . 42), s. 1 (1), the 
employment terminated when the vessel was 
wrecked ; — Heid : there was evidence to 
support the tinding, & such finding did not 
run counter to the argument put forward by 
the employers founded on the Merchant 
Shipping Acts. — Maveh v. “ Salon ” Ship 
OWNEius (1929), 22 B. W. C. C. 424, C. A. 

2079a. Not born within normal period of 

gestation.] — A claim for compensation in 
respect of such a cliild : — Held : rightly 
rejected. — R ace r. Waudsend Steel (Jo. 
(1927), 20 B. W. C. C. 200, 0. A. 

2086. Add. Citations 90 L. J. K. B. 136 ; 136 
L. T. 290 ; 19 B. W. C. CJ. 467. 

2111. Add. Annotation : — Folld. Bloor v. Ship 
Sutton (1920), 20 B. W. (J. 0. 12. 

2112a. .] — A father brought a claim for com- 

pensation on the ground of his partial de- 
pendency on the earnings of his deceased son. 
The county ct. judge held on the facts that 
the family had enough for the ordinary 
necessaries of life without any contribution 
from the son, dismissed the father’s applica- 
tion, Tlie father appealed : — Held : the 
existence of dependency was a question of 
fact for the judge, & there was no mis- 
direction. — Malcolm v. South Garesfield 
Colliery Co., Ltd. (1930), 23 B. W. C. C. 
44, C. A. 

2118a. Validity of marriage — Onus of proof.] — 

A workman was killed leaving dependent 
upon his earnings a woman who claimed to 


be his wife & a daughter of the woman by a 
former marriage. On a claim for com- 
pensation made by these two persons the 
employer disputed liability on the ground 
that they were not members of the deceased’s 
family within 1926 Act, sect. 4 (3). He put 
forward as the lawful wife of the deceased 
one A., who had gone through a form of 
marriage with the deceased in 1895. To this 
the applicants answered that such marri^e 
was invalid, A. being herself a married 
woman at the time. At the hearing A. was 
called as a witness, & it was proved that A. 
had married D. in 1882, but that in 1887 D. 
deserted her & had never been beard of since. 
The county ct. judge held that in order to 
succeed appets. must displace the validity of 
the 1895 marriage, & in order to displace the 
validity of that marriage they must prove 
that D. was alive in 1896. He found that 
they had failed to prove that D. was alive in 
1895, & made his award in favour of the 
employer. Appets. appealed ; — Held : it 
was a question of fact for the judge & there 
was no misdirection. Appeal dismissed. — 
Monckton V. Tarr (1930), 23 B. W. O. C. 
604, C. A. 

2114. Add. Annotations: — Consd. Fife Coal Co. 
V. M‘Arthur (1926), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
Evans, [1927] A. 0. 834. 

2115. Add. Annotations : — Consd. Fife Coal Co. 
V. McArthur (1926), 96 L. J. K. B. 330 ; 
Welsh Navigation Steam Coal Co. v, Evans, 
[1927] A. C. 834. 

2117. Add. Annotation : — Consd. Welsh Naviga- 
tion Steam Coal Co. v, Evans, [1927] A. C. 
834. 

2118. Add, Annotations: — As to (1) Reid. Welsh 
Navigation Steam Coal Co. v. Evans, [1927] 
A. C. 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. (J. 834. 
As to (4) Refd. Nugent v. Londonderry 
ColUeries (1929), 141 L. T. 619. 

2120a. .] — The expression “ ordinary 

necessaiies of life ” in Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings. — Welsh Navigation Steam 
Coal Co. i*. Evans, [1927] A. C. 834 ; 96 
L. J. K. B. 906 ; 137 L. T. 776 ; 43 T. L. R. 
730 ; 71 Sol. Jo. 694 ; 20 B. W. C. C. 637, 
H. L. ; revsg. S. C. sub nom. Evans v. Welsh 
Navigation Steam Coal Co. (1926), 96 
L. J. K. B. 290, C. A. 

Annotation: — Apld. Malcolm v. South Garosflold Colliery 
Co. (1U30), 23 H. W. C. C. 44. 

2127a. Probability of future support.] — A cab- 
driver was regularly employed at £2 6s. 
per week but, on the death of that employer, 
remained out of work for eighteen months. 
At tile end of that time he obtainedMccasional 
employment driving to funerals, but his 
wages at this form of work only averaged 


PART XIV. SECT. 2, SUB-SECT. 2. -A. 

2086 i. Of widow of workman — 

Workman not the f other. Held : the 
word ** child includes illeeltimate 
children of the worker, but does not 
include other people's children to whom 
ho stands in loco parentis. — (h.ARKSON 
V. CklRKIMAJ. Baluowkib CoujaRiBS, 
Ltd. (1928), 28 S. H. N. S. W. 583; 
45 N, S. W. W. N. 184.— AUS. 

sa. Ifrothcr — Whether half -brother' 


included.] — The term " brother " in 
Its primary sons© means a brother of 
the whole blood, & it is only in a 
seooudar}' & extended sense that the 
term Is deemed to include a brother 
of the half blood. Whether’ the term 
is to be taken in its primary or 
secondary sense depends in each ease 
upon the context in which It is found. 
In the Workmen's Compensation Act, 
which is a quasi-penal, statute, the 

10 


term " minor brother " in sect. 2 (1) (d) 
of the Act means a minor brother of 
the whole blood, & does not include a 
minor half-brother. — He JMauno Ktan 
( 1930), I. L. R. 9 Ran. 46.— IND. 

PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

2100 iiL Cabby v. Ubby 

County Council, [19291 N. Z. L. R. 
125.— nj:. 
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6». a week. On returning from driving to 
a funeral he fell from the seat of his cab, & 
died from a fracture of the skull. At the 
time of his death he was whoUy, & his 
widow mainly, dependent on a son’s assist- 
ance. On a claim for compensation brought 
by the widow, as a dependant, the county 
ct. judge, in making an award in favour of 
the employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring * 
forth. The dependant appealed : — Held : the 
probability of the workman, if he had lived, 
regaining full employment, k. once more 
supporting the dependant being a factor 
to be considei'ed in deciding whether there 
was dependency, tSz; it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
to consider such a probability. — L er r. 
Munbo (1928), 9S L. J. K. B. 49 ; 140 L. T. 
129 ; 72 Sol. Jo. 779 ; 21 B. W. C. C. 401, 
C. A. 

Annotaiion : — Consd. Nugent v. Londonderry Collloiics 
(1929). 141 L. T. 619. 

2128a. Probability of increase In earnings .] — HM : 

in deciding whether dependency existed at 
the death the probability that but for tlie 
accident the deceased’s earnings would have | 
increased between the date of tlie accident ■ 
& the date of his death may bo taken into 
account. — Nugent v. LoNnoNDERUY Col- * 
LIEBIES, Ltd., [1930] 1 K. B. 159 ; 99 
L. J. K. B. 34 ; 141 L. T. 019 ; 45 T. L. K. 
023 ; 22 B. W. C. 0. 474, C. A. 

2134. Add, Annoiaiion : — As to (2) Consd. /Ah\:\ v, 
Pickerings (1920), 90 L. J. K. B. 250. 


dependant at the time of his death but for 
the accident, A, therefore, refused oom- 
pcnsal ;on. The widow appealed : — Held : 
appet. liaving proved tliat, if the workman 
had not been incapaciftited fi'oni earning 
wages, she would at the time of his deatJi 
have been totally dependent ujion him, & 
having also proved that at that (.imo she was 
in fact his wife, she wtis entitled to an award. 
The fact that she married him after he liad 
become incapacitated was immat;erial, & 
any niotivts she may have had for marrying 
him was irrelevant.-— Biiazewei.l v, Emmotl 
A VVallshaw, l/rD. (1929), 140 L. T. 003 ; 
15 T. J.. U. 194 ; 73 Sol. Jo. 120 ; 22 B. \V. 
C. C. 152. 0. A. 

An}uUation: — Apld. Nugent r. Londonderry ColU(?rlefi. Ltd. 

(1929). 141 L. T, 619. 

2146. Add. Annotaiion :■ Refd. Lee v, Munro 
(1928), 98 L. J. K. B. 49. 

2151. Add. Annoiaiion i Iji^e v. Munro 

(1928), 98 L. .1. K. B. 49. 

2166a. .j A workman, when 

on shore, which was about thr(Hi monilia in a 
year, lodgcMl with his marruui sister iSi i»aid 
lier 30.V. a week, lie also i)aid h(ir £1 a W(u*k 
whilst at sea., out of whirl), after paying tlie 
expenses of his kec}). slie nwide a i)rofit. 
The county ct. judgi* found tluit the sistiir 
was partially dei>c‘n(lent on his ('arnings : 
Held: it was a ((uestion of fjict, cV. then* 
was evidence t-o su]>i)oi(. the fintling, A no 
misdirection.- -B loor r. Sirri'oN ((.Iwnehh) 
(1920), 20 B. W. C. C. 12, C. A. 

2167. Add. CHailon: 19 B. W. V. i \ :’.94. 

Add. Annotation : — Folld. Shotts iron Co. r. 
Curran, [1929] A. C. 409. 


2143. Add. Annotations: — Refd. M‘Ai*tliui’ v. i‘>te I 
Coal Co. (1926), 19 B. W. C. 0. 609 ; Lee t. 1 
Munro (1928), 98 L. J. K. B. 49 ; Brazeweil 
V. Emmott & WaU.shaw (1929), 140 L. T. 
003 ; Nugent v. Londonderry Collieries 
(1929), 141 L. T. 619. 

2143a. Motive of marriage immaterial — Marriage 
while In dying condition.] -In 1913, the sister 
of the wife of a workman came to live with ; 
both of them. In 1915 the w ife died A the j 
sister-in-law stayed on as the workman’s i 
housekeeper, becoming entirely dependent ! 
on him for her support. In Dec. 192.5, the > 
workman was operated on for scrotal | 
epithelioma, but resumed w^ork in .June, 1920. 
In Mar. 1928, he was certified as siilTering | 
from an industrial disejuse A underwent | 
another operation. In Apr. he went to j 
hospital, but w\'is discharged after four days j 
on the gi'ound that his case w’^as incuiuble, j 
A it was then thought that lie w'as in a dying ; 
condition. On June 7, lie man*ied his sister- | 
in-law with the \iew of making her a 
dependant within the Act. On July 21, 
1928, he died. At the time of his death he ■ 
was in receipt of a w'oekly payment of com- ! 
pensation from his employers. The widow 1 
claimed compensation on the ground of total ] 
dependency. The county ct. judge found j 
that the widow would not have been a j 


2173. Add. Annotations As (o (I) Dlstd. Lee v. 
Bifickman (1928). 138 L, i\ 010. Consd. 
Smith V. Stepney C(>r])Ti, (1929), 22 B. \V. C. C. 
451. 

2179a. Expenses.] — y\ppli., a traveller em- 

ployed by respH., hiui been engage^d at 
a salary of £150 a year, but subscMpuuiOy 
iTsps. by a letter agrei'd at his re(|ueHt to 
show his remuneration as being £150 salary 
A £300 fi>r exp<!ns<*H. Aj)plt. met with an 
accident A a))plhMj for compensation. Tlie 
county ct. judge found that lla? agretunent 
in tht- letter was a thing done for income tax 
purpose, A tliat ajjplt.’s earnings must be. 
treated as £1.50 a year, A that he was not a 
workman within Workirien’s ( ompensatlon 
Acts: — Held: as there was no evidence as 
to what applt.’s expenses in fact w(U*(s the 
judge’s decision was right.— S kidmoiae t>. 
Bullock, Lade A Co., Ltd. (1928), 44 
T. L. K. 575 ; 21 B. W. C. ('. 199, (I A. 

I, Add. Annoiaiions : — As to (I ) Consd. Nimnio 
V. Thomas Jones (f^st^tes), Ltd. (1929), 22 
B. W. Vj. C. 042. Folld. Farieigh v. I*arker A 
l^ng (1930), 23 B. VV. C. C. 490. 

!. Add. Annotation : — Consd. Farieigh v. 

Parker A l^ang (1930), 23 B. W. C, C. 490. 

I. Add, Annoiaiion: — Refd. Farhigh 

Parker A l^ng (1930), 23 B. W. C. O. 490. 


PART XIV. SECT. 2, SUB-SECT. 2.~ 
C. (0) iU. 

2164 ill. Sum less than 

cost of own maintenance .] — There Ih no 
inference of partial dependency in the 
case of a member of the workman's 
family who contributes to a family 


pool, entirely spent up<ia the necen- 
sarlcs ol Ufo of the whole fauiilv, a sum 
less tliUD the proportion of the fund 
actually spent upon his own ueces- 
Hurles, wliile rctuluing biitt»1u 8 eiirnlngH 
auflieient to allow him tr> eoritrlbut« 
his whole proportion. — Elliot v. 
Gow Hakhisov & Oo . (1920 a 22 

11 


IJ. VV.O. (). SCOT. 

PART XIV. SECT. 3. SUB-SECT. 2. —A. 

t L Nurse.] — HeUl : employed 

to perform work of a casual nature. — 
Lowa V . Bru(^e (1926), 47 N. L. R. 

459.- -S. AF. 
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2204m. •] — A casual labourer was em- 

ployed by a builder in the doing of the repairs 
to the roof of a farmhouse & was paid by the 
hour. The farmer, for whom the repairs 
were being d8ne, suggested to the builder 
that when the job was finished the builder’s 
men should assist in removing the branch 
of a tree which was overhanging & danaaging 
the roof. The builder agreed, but nothing 
was said as to terms. The work on the roof 
having been finished at dinner-time, the 
labourer climbed the tree, & in the course 
of sawing the branch, fell off the tree & was 
injured. He claimed compensation from the 
builder & the farmer in the alternative. The 
county ct. judge found as facts that the 
(jontract of service between the labourer A; 
the builder came to an end at dinner-time & 
tliat there was an implied contract that the 
farmer should pay the labourer for his 
labour, & held that, although the labourer’s 
employment was of .a casual nature, the 
lopping of the tree was work done for the 
pui^oses of the faimer’s trade or business, 
lie therefore made an award for the labourer 
against the farmer. The farmer appealed : — j 
Held : there was evidence to support the 
findings & no misdirection. Appeal dis- 
• missed. — FARiiEiGH v, Parker &; Lang 
(1930), 23 B. W. C. C. 490, C. A. 

2212. Add. Annotation : — Dlstd. Templeton v. 
Parkin Wm. & Co, (1929) 140 L. T. 610. 

2218a. Jobbing glazier — Supplying own tools.] 

— Held : there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor. — W illiams 
V. Larsen, Ltd. (1928), 21 B. W. 0. O. 339, 
0. A. 

2216. Add. Citation :—mib8equent proceedings^ 15 

B. W. C, C. 267, O. A. 

Add. Annotations : — Consd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 619. 
Refd. Williams v. Larsen (1928), 21 B. W. 

C. C. 330. 

2216a. Club collector.] — A club collector 

was appointed by a co-operative society 
& received a shilling in the pound on 
all contributions collected by him. The 
society reserved the right to terminate the 
appointment with or without notice, & pro- 
hibited the coUech^r from canvassing for any 
other llrui in competition with the society. 
He was not obliged to work on any particular 
day or hour provided he did not keep 
money over tiie week-end, could pay in 
money collected whenever he pleased & at i 
any branch. He could not go oil holiday 


without the o<ms6iit of the society. He was 
given further elaborate written mstructions 
which dealt in detail with the method in 
which he should carry out his duties. The 
county ct. judge found that the collector 
was a workman & not an independent con- 
tractor : — Held : the question was one of 
fact &> there was evidence to support the 
finding & no misdirection. Appeal dis- 
missed. — Hobbs v. Royal Arsenal Co- 
operative Society, Ltd. (1930), 144 L. T. 
10; 23 B. W. O. 0. 264, 0. A. 

2220. Add. Annotations: — Consd. Roberts v. 
Gai‘dner (1928), 21 B. W. C. C. 164. Refd. 
Hobbs V. Royal Arsenal Co-operative Society 
(1930), 144 L. T. 10. 

2220a. .] — A co., who carried on the business 

of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premises, for which he paid 
rent, & was provided with power, water, 
light, & coal. He on his part provided the 
necessary labour, grinding wheels & other 
accessories. He could employ &. dismiss 
what men he liked, the co. could not object 
to any workman he employed except by 
terminating the agreement. Work was given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices. 
He was allowed to do the work in his own way 
& in Ills own hours. He was not paid over- 
time, & had a key of the room in which he 
worked. The co. had first claim on his 
time & their foreman frequently came to see 
how the work progressed, but gave no 
d sections. If the work had to be finished 
in a certain time, he was bound to finish it 
in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 
work continued to take precedence. His 
National Health Insurance cards wei’e stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly 
on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The co. appealed : — Held : there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. Tlie man was an independent con- 
tractor & not a workman within the moaning 

up what it would take to do tho work. 
He dictated a list of the materials 
required, & these were ordered, & 
resp. paid for them. A friend of 
resp.’s, a farmer, showed appct. where 
to lay tho pipes & where khe bath was 
to be put. Heap, on one oocasion 
spoke to appct. about the lino one 
drain would take as retrards certain 
flower beds, but did not toil him where 
to run the drain. Otherwise appct. 
was loft to himself as to how he would 
do the work. Durine: the course of 
the work appct. was injured : — Held : 
there was oleaT evidence that appct. 
entered into a oontraot of servloe at 
the weekly wage of £4 48. for the period 
required for completing a epeoifled 
work, & accordingly appct. was entitled 
to ooiupensation. — ^L ooue v. P*nt- 
119301 1. R. 6 ; 23 B. W. C. C. 646. 


PART XIV. SECT. 8, SUB-SECT. 6. 

221 8 Iv. — -.j — Doceoflod 

& his partner contracted with applt. to 
out & cart 1,000 cubic feet of clay at 
fts. 3d. per cubic yard. They used 
their own tools & lorry, paid their own 
assistants. He worked when they liked, 
the only stipulation being that they 
had to deliver sufllolent clay to keep 
the pottery working. Apnlt. indicated 
what part of tho pit the. clay was to bo 
taken from & where the loads wore to 
bo dumped at the pottery. Deceased 
was killed by a fall of clay In thaptt 
Held : deceased w as an independent 
contractor. — West AUBTitAi.iAN Pot- 
tery Co.. Ltd. V. Neu., [1928] W. A. 
L. U. lOS.—AUa. 

0 1, .]— Pltf. engaged with 

deft, to sink a well at an agreed rate 
per toot. Deft, exercised no oontrol 


or dirootlon over pltf. in the execution 
of tho work, pltf. being an expert well- 
sinker : — Held : pltf. was an inde- 
pendent contractor.— Dellow v. Bell, 
[19271 N. Z. L. R. 140.— N.Z. 

2220 i. Eiigagement at weeklu 

uuffea.] — Uosp., requiring a sewera^ 
systein & a hot & cold water supply 
put into the house, got into com- 
mimioation with apnot., who was a 
plumber, Sc he agreed to do the work. 
He was to be paid £4 48. a week for 
doing it, Sc it was to take six weeks. 
Appct.*s son oooasionaliy helped appct., 
A tne £4 48. a w'eek was to include any 
help that the son might give. Hesp. 
also employed ** a handy man ** at 5s. 
a day Sc another man to assist appot., 
& she paid both these men. Before 
beginning the work appct. w^t to the 
house, which was vacant. Sc meaaured 
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of the Act, — ^Templeton v, Pabkin Wm. & 
Ck)., Ltd. (1929), 140 L. T. 619 ; 22 B. W. 
O. C. 110, 0. A. 

2225. Add. Annotation : — Hefd. Murphy v. Hender- 
son & Glass (1930), 23 B. W. C. C. 91. 

2227a. ^ .] — Tlie beneficiaries under the 

will of JT. formed themselves into a limited 
CO. for the purpose of managing testator's 
estate consisting of a largo amount of house 
property. ^ Under its memorandum & arts, 
of assocn. it had power to carry on, inter alia^ 
the business of builders, contractors, ^ 
dealers in building materials. The co. 
employed a contractor to do certain house 
repairs. A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, & claimed com- 
pensation from the co. on the ground that 
the agreement with the contractor had boon 
entered into in the course of or for tlie pur- 
poses of its trade or business & relied on the 
powers given the co. by its memorandum 
arts. The county ct. judge found as a fact 
that, notwithstanding the memorandum A 
arts., the co. war formed for the purposes of 
managing the estate & making a distribution 
among the benef;ciarie8. He lield that the 
CO. was not carrying on a trade or business 
So wafi not, therefore, bable to pay com- 
pensation as a principal under sect. (5. The 
workman appealed : — field : thcj nature of 
the purposes for which the co. w/is formed 
was a question of fact for the county ct. 
judge. The llnding was supported by the 
evidence So there was no misdii*ection. — 
Nimmo V. Thomas Jones (Estates!, I/td. 
(1929), 22 B. W. C. C. 642, C. A. 

2229. Add. Annotation : — Dlstd. Watson v. Govr7 ii- 
ment Instructional Centre (Birmingliam; 
(1928), 97 L. J. K. B. 596. 

2232a. Limited company managing estate of de- 
ceased.] — Nimmo V. Thomas Jones (E.states), 
Ltd., No. 2227a, ante. 

2234a. .] — M., Ltd., agreed to deliver a crane 

to H. & G. & U) provide a skilled erector So 
the necessary unskilled assistance f<ir its 
erection at their works. The erector sent by 
M., Ltd., was given authority to engage 
unskilled assistance but had no expres.s 
authority to engage or pay for overtime. 
The crane was late in delivcTy & H. So G. 
prejssed the erector of M., J.t<l., fo erect it as | 
quickly as po.S8ible. The (Sector, therefore i 
asked the wages clerk of H. So G. whether a ; 
foreman in the regular employment of II. So , 
G. could remain So w()rk overtime on a 
Sat. afternoon. The foreman duly worked | 
overtime as an unskilled assistant So was : 
paid by the erector. On the following ! 
Ikies, one of the partners of JJ. So Q. pressed ' 
the erector to work overtime again A, after : 
a discussion as to which of them should pay 


for overtime, suggested that the erector bad 
better have the foreman as before. The 
partner called tlie foreman, So the following 
convei'sation tcMik place between the part.nei* 
& the foreman ; the erector, wants you 

to stay. Will you lielp ? ” “ Yes, I will.*’ 

“The same arrangement as Hat.** On the 
same day the partner wrote a letter to M., 
Ltd., in wliich he said, “ We have instructed 
your foreman to work overtime to-night So 
our foreman will help him. . . . \Ve, of 
course, will debit you with the cost of our 
man’s time.” At 9 p.m. that night the 
foreman fidl a ladder while assisting in 

the erection of the crane & was killed. 
H. So G. So M., Ltd., were each made rc^siis. 
to an application for arbn. by the dependants 
of deceased workman. The county ct. judge 
found lhat tlie workman had ceased Ids 
employment with 11. So G. on the 3kies. 
at 5 p.m. So was then engaged by M., Ltd. 
He made an award for appets. against M,, 
Ltd. M., Ltd., MjM»e;iled i -fleld : there 
Wiis misdirection, A in> evidence to support 
the finding of a fresh contract of service with 
M., Ltd. The contrai-t of nervier^ with 
H. So G. was still siihsistirig at the time of 
the accident. So the workman was hint or let 
on hire witldn sect. .5 0 )• therehne 11. So^ G. 
remained liMl)J(‘.-~Mi’ueiiv r. IIendeubon So 
Glass (1930), 23 B. W. G. 0. 91. G. A. 

2238. Add. Annotatiov : Befd. (Jeddes v. Dun- 
formlino District f-onnnitGii» (1927), 20 

B. W. V, C. Hir>. 

22^9. Add. Annolaiion: Consd. Nimmo v. 
Thomas Jones (JOstaii sh ILi. (1929), 22 
B. W. 0. G. 612. 

2243. Add. Annotation: — Consd, Nimmo v. 
Thomas Jones (i<jstatc.s), Dtd. (1929), 22 
B. W. C’. G. 612. 

2256. Add. A^inoiaiion : Geddes v. Dun- 
fermline District (kmimittr^e (1927), 20 

B. W. G. V. 815. 

2261. Add. Annolaliovit : Consd. McFarlane 

Hutton (Ht-evtMlores) (1926), 96 L, J. K, B. 
,•157. Refd. Muscroft v. HGrwarts So Lloyds 
(1928), 21 B. W. G. G. 274. 

2264. Atdd. A tinoUtUovH : \^\d. Mch’iirhine v. 

Hutton (Stevedores) (1926), 96. Ji. .1. K. B. 
,‘».57 ; Ferguson t;. Sliott^ Iron (>». (1927), 20 
B. W. G. G. 741. Refd. FJ.inag;u) r. Ackrns 
Whitlev (1926), 19 B. W. ‘9»9 ; Ka»*burn 
v. L<^chg(‘lly Iron So Goal Go (1926), 20 
B. \\k G. 637 ; Miwcroft v Stewarts So 
IJovds (1928), 21 B. W. G. G. 274; Wiles v. 
KlJerman’s W ilson Line (1928), 21 B. W. G. G. 
194; Brown v. Aveling So Porter (1929), 
22 B. W- G. C. 165. 

2276. Add. Annotations .• -Refd. Ibufburn v. J;och- 
gelly Irf>n So Goal fVj. (1926), 20 B. W. G. G. 
637*; Bradlev v. London So North Eastern 
By. Co. (1931), l-ir. J.. 'r. 39. 


PART XIV. SECT. 4, SUB-SECT. 1. 


McGitEOOU, fl829J N. Z. L. H. 215. - 

N.Z. 


q i, OrarUor of a right to taJee 

iimber.] — ^An a^n^ement whereby a 
landowner grants to another the 
right of access to his land to take 
timber therefrom for wliich the 
grantee pays a royalty is not a contract 
or part of or a process in the trade 
or calling ** of a farmer within Workers' 
Compensation Act, s. 13, & conse- 
onently the landowner is not a principal 
« cannot be made Jointly & severally 
liable with the grantee pursnant to the 
provisions of that sect.—MiouAXicK r. 


2232 I. Foreigner remdetU aJjroad - 
Aceidtni ifj workman in thin country.] - 
SOANIXIN V. Hartlepool Hkatonia 
•S.S. Co., Ltd. (No. 1). 11929J 1. R. 90.--- 

IR. 


\RT XIV, SECT. 4 , SUB-SECT. 3. —B. 

o i. Erecting ekciric eahle for 

ilvny company .] — Raoia v. Great 
fDUK I>KNINBULAKltT.(]928), I. L. R. 
; Bom. 203.-~lND. 
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sa. Workman receiving weekly pay- 
j nu nlH frrnn eonlrmiur - Workman sun 
; of etmlrtuior.] IJeUl : ttlthojurh the 
; contnwjtor CKidaliied that he would 
i not have itia<lc the payinentH but for 
i the far’t that tlie workman was his 
' Hon, tlrtJ facts Justltiod the arbitrator 
In finding tliat the bou liud elected to 
take his father as Ids debtor in the 
obligation to (.ay uoinpeoHatiun, & he 
woH barred from claiming against the 
prlnripal. — G bppkh v, DunfeRMLUNE 
Dihtkic’T CoMMiTTKic, 11927] S. O. 797 ; 
20 B. W. C. C. 315.— SCOT. 
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2278. Aiter this case add : — 

.] — See, also, No. 2281, post, 

2281. Add, Annotation : — Consd. Bradley v, 

London Sc North Eastern By. Co. (1931), 
146 L. T. 30. 

2284. Add, Annotation : — Refd. Raeburn v. Loch' 
golly Iron & Coal Co. (1920), 20 B. W. 0. C. 637. 

2285. Add, Annotation : — Consd. Dixon v, Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 

2297. Add, Annotation : — Distd. Lee v, Breckman 
(1028), 138 L. T. 010. 

After this case add “ See, also, Nos. 2586- 
2589b, pofif.” 

2299. Add, Annotation : — Consd. Lee v, Breckman 
(1928), 138 L. T. 010. 

2300. Add. Annotations : — As fo (1) Retd. Simpson 
V. London, Midland & Scottish By. Co., 
[1031] A. C. 361. As to (2) Consd. Lee v, 
Breckman (1928), 138 L. T. 010 ; Holden v. 
Premier Waterproof & Rubber Co. (1930), 
144 L. T. 619. 

2301. Add, Annotation : — Refd. Smith v. Stepney 
Corpn. (1929), 22 B. W. C. C. 461. 

2304. Add. Annotations: — As to (2) Consd. 
Bradley v. London Sc North Eastern By. Co. 
(1931), 146 L. T. 30. Refd. Raeburn v. 

. Jiochgelly Iron Sc Coal Co. (1920), 20 B. W 
C. C. 037 ; Ferguson v, Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2305. Add. Annotation: — Consd. Bradley v. 

London Sc North Eastern By. Co. (1931), 
146 L. T. 30. 

2308. Add. Annotations : — As <o (1) Apld. Raeburn 
V. liochgelly Iron Sc Coal Co. (1926), 20 
B. W. ('. C. 637.* Consd. Bradley v. liondon 
& North Eastern By. Co. (1931), 145 L. T. 
30. Retd. Ferguson v. Shotts Iron Co. 

^ (1927), 20 B. W. C. C. 741. 

2309. Add. Annotations : — Consd. Cole v. L. & 
N. E. By. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

2310. Add, Annoiatio7i8 : — Consd. Cole v. L. Sc 
N. E. By. (1928), 21 B. W. C. C. HI. Refd. 
Ferguson v. Sliotts Iron Co. (1927), 20 
B. W. O. i). 741. . 

2310a. Anthracosls.] — A platelayer employed 

by a railway co. worktnl in tunnels on an 
averag(» of two days a week. From May 10 
to Aug. 2, 1921, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, consulted a 
doctor, who, on Oct. 1. c(?rtilied that he was 
sulTering from anlhraeosis, a form of dust 


dise^e. He obtained light work a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct. 
judge held appet. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
, employment by resps. : — Held : the judge 
was bound in law to come to the conclusion 
to which he did, Sc there was no misdirection. 
— Cole v, London Sc North Eastern By. 
Co. (1928), 21 B. W. 0. C. 87, C. A. 

2316. Add. Annotations : — Apld. Flanagan v. 
Ackers Wmiey (1926), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutt/on (Stevedores) 
(1926), 96 h. J. K. B. 367. Dlstd. Ferguson 
V. Shotts Iron Co. (1927), 20 B. W. C. C. 741 ; 
Muscroffc V. Stewarts & Lloyds (1928), 21 
B. W. C. C. 274. Consd. Davis v. London, 
Midland Sc Scottish By. Co. (1930), 23 
B. W. C. C. 368 ; Jones v. Bloenavon Co. 
(1931), 24 B. W. C. C. 148. Refd. Bradshaw 
V. Richardsons, Westgarth Sc Co. (1931), 24 

B. W. C. C. 64. 

2317. Add. Annotations : — Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
357. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. C. 274. Refd. Ferguson 
V. Shotts Iron Co. (1927), 20 B. W.*C. C. 741. 

2317a. Workman with heart disease — Death from 
strain.] — A workman, employed in a mine, 
exerted himself in the ordinary course of his 
eui|)Ioyment in lifting Sc replacing the wheels 
of a tub which had left the rails. He imme- 
diately complained of pain, lie went to 
work the following day, Sc on his way home 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the efTt;ct that the strain of lifting w'ould 
tend to make the workman’s condition more 
critical Sc so lead to the colhapse. The county 
ct. judge held the workman’s death w^as 
caused by an accident, & lie awwded com- 
pensation ; — y/c/d ; it was a question of 
fact, as t-o which there was evidence to 
suppoH the finding.— -Flanagan v. Ackers 
Sc Co. (1926), 19 B. W. C. C. 399, 

C. A. 

2317b. .] — A stevedore, who for many 

years had done his work without ailing, while 
employed unloading a sliip had to 611 a tub 
witli iron ore, «S: at a certain point in the 


PART XIV. SECT. 5, SUB-SECT. 1.— 
C. (0). 

2282 ia. N. /*. BarsANU v. Noutukrn 
S.S. Co.. Lti>., 11U281 N. Z. L. H. 4«I.— 

N.Z. 

PART XIV. SECT. 6, SUB-SECT. 1.— 
• C. (d). 

•b. Heart Jail arc caused Ity Strain — 
.Vo evidence of excessive strain — 
Whether injuri/ by acHdeni.] work- 
man, who was wuployetl ao a biwhor 
in a mine, began a shift at 11 n.m. 
on Dec. 30. It was the last shift of 
tho year, & the man worked more 
visr^^rously than usual In order to duisb 
early for his own About 

12.20 a.m. on Dec. 31, he oomnlained 
of a pain In his side. He collapsed 


while at work about ten minutes later, 
& died shortly aftenvards. Death was 
due to heart failure, causoii by tho 
stmln of the whole work of the shift 
oneratiuK upon a disei\se<l condition 
of tho heart. There was no pi*oof of 
any particular or exceptional strain, 
& it was not proved that the extra 
vigour with which the dooeosod had 
been working caused his death : — 
Held : tho arbitrator was entitled to 
hold that tho workman’s death was not 
caused by Inju^ by “ aocldont ” within 
Workmen’s Compensation Acts. — 
Millar r. Ooltness Iron Oo., Ltd., 
[1829] S. C. (Ct. of Seas.) 429.— SCOT. 

PART XIV. SECT. 5. SUH-SECT. 1.— 
C. (f) Iv. 

sf. Facial paralysis — ResvUino from 
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chUl .] — Award in workman’s favour 
upheld.— B urt r. Broken Hill 
South, Ltd. (1926), 20 S. B. N. S. W. 
307 ; 43 N. S. W. W. N. GU.— AUS. 

« 


sk. Disease proceedino from bacilli .] — 
A disease proceeding from bacilli 
may be a personal Injury by accident. 
— Simpson v, Finlayson (1926), 26 
9. R. N. S. W. 280 ; 43 N. S. W. W. N, 
60.— AUS. 


■1. Infective jaundice.] — Held: there 
was evidenoo on which the arbitrator 
was entitled to hold tho contracting 
of the disease was an accident, Sc the 
workman’s death resulted from an 
injury by accident. — R aeburn v. 
LocTiaKLLT Iron 8: Coax Co., Ltd., 
[1927J S. C. 21.— SCOT. 
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tranBit of the tub to deflect it so as to allow 
it to clear an obstacle. Wliile pulling the tub 
into the right position he suddenly said 
“ Oh ! ” & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
** Oh 1 ** was dead. On a post jnortem 
examination it was found that he sufTered 
from coronary disease of the heart, which 
sooner or later would have caused death : — 
Held : death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant. — 
McFarlane V. Hutton Bkotiieus (Steve- 
dores), Ltd. (192(1), 90 L. .T. K. B. 357 ; 130 
L. T. 547 ; 20 B. W. C. C. 222, C. A. 

Annotaiiona : — Consd. Masr^roft u. Stewarts & Lloyds (1928), 
21 H. W. C. C. 274. Apld. Hore w. (Joueral Steam NevIkh.- 
tlou Co. (1929). 22 B. W. C. C. 100. 

2820. Add, Annotation : — Refd. Davis v. London, 
Midland & Scottish By. Co. (1930), 23 

B. W. C. C. 308. 

2327. Add, Annotations : — Aa to (1) Refd. Raeburn 
V, Lochgelly Iron & Coal Co. (1920), 20 B. W. 

C. 0. 037 ; Ferguson v, Shotis Iron Co. 
(1927), 20 B. W. C. C. 741 ; Bradley v. 

' London & North Eastern Ry Co. (1931), 145 
L. T. 30. 

2329. Add, Annotation :—FoUd. Bradley v. 
London & North Eastern Ry. Co. (1931), 
145 L. T. 30. 

2329a. .] — Bradley v, London <fc North 

Eastern By. Co., No. 2737a, post 

2331a. .] — A workman, employed a ! 

ripper, was subject to Die di.seas<^ of osU o- 1 
periostitis, rendering his bones brittle even I 
liable to a spontaneous fracture, but ho wiis 
able to do his work, A in 1910, by an ac<ddent 
whilst so employed, sulTered a fracture of his 
right feunur. He r<?ceived coinjiensation, but 
in 1920 re.siimed work, & continued so to 
work until 1924, when the seam on wliich lie ! 
was employed was shut <lt>wn & ho ceas(‘d D> 
work. In Aug. 1925, he was out for a walk, 
A after walking two or tJiree miles A- while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 

* medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, A if he 
slipped his power of recovering himself would 


be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the lli'st accident in 1919, A 
awarded coin|>ensat.ion : — Itctd : there was 
no evidence to support the linding, A the 
aw.ard must be sot aside. — Wkrrin v. 
United National Collieries, Ltd. (1920), 
20 B. W. C. 0. 100, C. A. 

2336. Add, Annotaiiona: — Distd. Lawi*ence v, 
Matthews (1924), l.td. (1928), 97 L. J. K. B. 
758. Consd. Lee v, Breckman (1928), 138 
L. T. (ilO. Refd. Holden v. Premier Wat;er- 
proof A Rubber Co. (1930), 144 L. T. 519. 

2339. Add, Annotations : — As <o (1) Refd. Moule v, 
Marmite Food Extract- Co. (1927), 20 B. W. 
C. C. 440. A.S to (2) Consd. (lorman v, 
B.arilay Curie (1925), 19 B. W. C. C. 504. 
Refd. Ibibertson v. S.S. Appalacliee. Bovira 
V. SaiiK* (1920), 130 1^. T. 188; Simpson v, 
London, Midland A Scottish Ry. Co., [1931] 

A. C. 351. 

2340a. .] — PnucE v. Davey, No. 2400b, post, 

2340b. Distinction between negligence & perform- 
ance of act in unusual manner - Question of 
fact.] Deceased was the driver of a steairi 
lorry. He left the lorry, wbicli bad been 
proceeding along the high road, for purposes 
of bis own for a few minutes. Returning to 
the road lu^ Ixsekoruwi li* tlio steersman of the 
lorry to come on. Appariuitly be attenipUnl 
to board th(‘ lorry svben in motion ; be 
slipped A fell undi'.r the wlieels A was killed. 
His widow elainied compensa-tion. Tlie 
county et. judge held that the act of the 
deceased was not done foi* the pinposes of 
A in connection with his ernployers’ trade or 
business A made an avCaid in favour of the 
employer : — IJeld : the distinction between 
lu^gligently doing an act wbicli was within 
Die authority A doing an act which yon are 
employed to do in such an unusual way as 
to take it outside the authority had not been 
Hunioiently considered by the county ct. 
judg<!. It was a question of dijgreo A of 
fact. Tlie matter must tlierefore go back 

for reconsidrTation.- TAVLOJt v, Jak k (1930), 

99 L. J. K. B. 215; J42 L. T. 537; 23 

B. W. C. C. 55, C. A. 

2342. Add, Anuolulion : -Consd. Howells v. G. W. 
By. (1928), 97 L. J. K. B. 183. 

2342a. -•] — A dock labourer was 

employed to load cargo into a steamer in 
a dock. He (;ould have reached the shed 
where he workiid by a provided route over 
a metalled road, but as tliis was a Jong way 


PART XIV. SECT. 5. SUB-SECT. 2. —A. 

2382 il. .] — Where It cannot bo 

said that it was part of the workman’s 
duty to hazard, to suffer or to do the 
act which was the cause of his injury, 
it follows that the accident was not 
one “ arising out of ” the omploymcnt, 
within Workmen’s CJompcnsatiou Act, 
11. S. S. 1920, c. 210. 8. 4. — KimREN 
e. Bbowntno RuraIi Municipality, 
(19281 3 W. W. R. G99.— CAN. 

2332 111. .1— The rule that ** arising 

out of the employment ” means arising 
out of the work which the workman 
was employed to do, applied in holding 
that pltf., who was emnloyod as a 
blacksmith in of about tne construc- 
tion of a railroad, was entitled to 
recover for an Injury from a piece of 
molten babbit which exploded while 
be was ongaked in ” babbitting ” & 
when he was looklncr into an axle-box 


on machinery used in the construction accident to appet. did not aiisc out 
work to ascertain If suflieient babbit of or in the eourho of his emnloyiuoiit. — 

had been jioured. It was held on the Brown v. Ai.iuny Beu., Ltj>. (1927). 

evidence that it was part of pltf.’s <luty 29 W. A. L. It. 132. —AUS. 
to do tiie babDttlnr on the occasion of 2337 I. “ In the courac of the employ- 
the accident; & tliat when for said i fneiU."] — VVeu>i v. AIoruan, [1928J 3 
jmrnoBu he looked Into the axle box, | YY — CAN. 

while his assistant was poiirtnir the i 

metal, he did something incident to , q i. .J--Uaw.i Broh. v. Picrumal 

his employment. — Well v. Mono an, i (1929), 1. L. R. 52 Mad. 747. — IND. 
[1929] 2 D. L. R. 155; 23 Iri. L. It. I 

241 ; [1928] 3 W. W. It. 710. —CAN. | XIV. SECT. 5, SUB-SECT. 2.— 


p j. Fighting vriih felUnc-tvork- 

man, ] — Appet. was employed In a n>om 
of n'JSp.'H factory ^vlth instractions, 
he alleged, to prevent employees from 
other roc ins from loitering therv. An 
einploycNi from another room having 
eulered, apiKJt. ordered him to leave, 
following w hich blows ensued between 
this employee & appet., Jk appet. 
received facial injuries ; — Held : the 


B. (a) i. 

t i. .1 — IIoLDi.vo ti. .South 

Australian Mailwmvs ooaui., [l925j 
H. A. 8. It. 92.— A US. 

c i. Partly due to wilful rniavon- 

duet of workman. i-‘-hAK mi v. New 
H oimi Walks Railway Comiw. (1927 ), 
28 S. It. N. S. VV. 50 ; 45 N. S. W. W. N. 
21.— AUS. 
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round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deoeai^ could have used the 
pix>vided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 
officials by a large number of workmen, & as 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment : — 
Held : this was a misdirection. On the facts, 
the workman was on the emijloycrs* premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accident arose out of & in the course of the 
employment. — Howells v. Great Western 
By. Co. (1928), 07 L. J. K. B. 183 ; 138 L. T. 
544 ; 21 B. W. C. C. 18, C. A. 

AnnolaiUm : — Distd. Plock v, Hespeildes S.S. Ownerti 
(1920), 22 B. W. a O. 205. 

2846. Add, Apnolation : — Refd. Sparcy v. Bath 
R. 1). O. (1030), 23 B. W. 0. C. 263. 

2847. Add. A nnoiation : — Refd. Anderson v, Hick- 
man H. & Co. (1928), 21 B. W. 0. C. 369. 

28484 Add. Annotations : — Consd. Sparey v. Bath 
B. D. C. (1930), 23 B. W. O. C. 263. Refd. 
Lye V. British & Argentine Meat Co. (1923), 
lid. (1927), 20 B. W. C. C. 341. 

2350. Add. AnnotaiUm : — Consd. Sparey v. Bath 
B. D. C. (1930), 23 B. W. C, C. 203. 

2354a. Leaving dock side for ship.] — 

McCollum v. Northumbrian Shipping Co., 
Ltd.( 1931), 172 L. T. Jo. 488, C. A. 

2855. Add. AnnoUiiimis : — Consd. Sparey v. Bath 
B. D. O. (1930), 23 B. W. C. C. 263. Refd. 
Black V. tlcHperides S.S. Owners (1929), 22 
B. W. C. C. 295. 

2855a. -- - Road repairer Accident on scene of 

repairs.] A workman was employed in tar- 
spraying operations in a lane four miles from 
his home. Both he Sc his foreman wont to 
their work on bicycles. The lane was being 
tarred in consecutive sections, each 
section was lirst swept in preparation for the 
spraying, llie foreman having blown hi.s 
wliislle at the end of the day’s work, the 
workman immediately went to his bicycle, 
which he had left at the commencement of 
his work at the side of the lane. He mounted 
it Sc rode in the direction of his home over a 
section of the lane which had been swept 
preparatory to its being tarred on the follow- 
ing day. A\liile he was riding over this 
section he was kicked by a horse owned by an 
indeptmdent contractor who was engaged 
for the purpose of transporting the to*- 
sprayiug macliine from place to place. He 
fell from his bicycle sustaining fk*vere injuries 
which incapacitated liim. Tlie county ct. 
judge found as a fact that the workman’s 
employment had ceased & that the accident 
did not arise in the course of the employ- 


PART XIV. SECT. 6, SUB-SECT. 2.— 
B. (a) U. 

• I. Workman riding in iigger 

belonging to felUno workinan. ] — IMtr. was 
oinployod by deft, oorpu. as a plate- 
layer on a lengt h of tram lino, apprujd- 
mately t^vo miles in ien^h, running 
between the H. waterw'orka dam & 
quan*y. A couatruotion camp had 
been erected near the dam, & pltf. Sc 
other workmen elected to live at this 


ment. The workman appealed : — Held : the 
estimate of time & space within which an 
accident can be held to have arisen in the 
course of the employment is a question of 
fact for the judge. There was evidence to 
support the Hading & no misdirection. 
Appeal dismissed. — S parey v. Bath Rural 
District Council (1930), 28 B. W. C. C. 
203, C. A.; affd- (1031), 48 T. L. R. 87; 75 
Sol. Jo. 813, H. L. 

2856. Add. AnnoteUiona : — Consd. Dixon v. Ayre- 
some 8.S. Owners (1930), 99 L. J. K. B. 260. 
Retd. Morrison v. S.S. Aboukir, Woods v. 
Same (1928), 21 B. W. 0. 0. 163 ; Black v. 
Hespeiides 8.8. Owners (1920), 22 B. W. C. C. 
295. 

2857. Add. Annotaiion : — Consd. Howells v. G. W. 
By. (1928), 97 L. J. K. B. 183. 

2360. Add. Annotations : — Apld. Howells v. G. W. 
By. (1928), 97 L. J. K. B. 183. Polld. 
Anderson v. Hickman H. & Co. (1928), 21 
B W. C. C. 309. 

2364. Add. Annotations .—Apld. M'Pherson v. 
Beid M‘Farlane (1920), 19 B. W. C. C. 675 ; 
Pruce V, Davey (1926), 136 L. T. 601 ; 
Robertson v. S.S. Appalachee, Rovira v. 
Same (1920), 136 L. T. 488. Consd. Lye v. 
British Sc Ai’gentine Meat Co. (1923), Ltd. 
(1927), 20 B. W. C. C. 341 ; Moule v. Marraite 
Food Extract Co. (1927), 20 B. W. C. C. 446; 
Howells V. G. W. By. (1028), 97 L. J. K. B. 
183 ; Black v. Hesperides S.S. Owners (1929), 
22 B. W. C. C. 296 ; Sparey v. Bath B. D. C. 
(1930), 23 B. W. C. C. 263. Refd. Anderson v. 
Hickman H. & Co. (1928). 21 B. W. C. C. 369. 
2366. Add. Annotations : — Apld. Bobeitson v. 
S.S. Appalachee, llovira v. Same (1926), 136 
L. T. 488 ; Moulo v. Marmite Food Extract 
Co. (1027), 20 B. W. C. C. 446. Refd. Ander- 
son V. Hickman H. & Co. (1928), 21 B. W. 
C. C. 369. 

2868a. No obligation to use conveyance.]— 

Employers used female labour for the pickmg 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
a horse lorry to convey them to & from their 
homes, but the women were under no 
obligation tt) use the lorry. The usual course 
was for the women, when they had finished 
their work, to walk back to the employers’ 
yard, whei*e the lurry was waiting. On a 
particular day the worker, having finished 
her work, was standing in the yard with her 
fellow-employees, & the employers’ foreman 
told them t<3 load up on the lorry. The worn en 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the worker’s logs was crushed 
between tlie lorry Sc a gate-post. The county 
ct. judge held tiiat the worker was not in 
the yai^ under any express or implied term 
of her contract of service, that the yard was 
not within the ambit of her work, Sc that it 
was unnecessary for her to be there either for 
the performance of her duties or for the pur- 
pose of going home, & made an award in 


oantp. Pltf. *8 work was confined to 
the seotlon of tbe line rnnnina between 
the darn 6c tbe quarry. Pltf. often 
spent week-ends at tbe H. Bay. & lAitb 
other workmen he frequently returned 
from H. Bay to the camp on a Jigger 
owned by one of tbe men. Such use 
of tbe jigger was known to Sc acquiesced 
in by tbe oorpn.^s officers. Pltf. was 
retuniing: to tne camp on tbe morning 
of Aug. 3, 1B29, on tbe JiflaBer, when 
the latter was derailed Sc pltf. seriously 
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injured. Tbe place of tbe accident 
was some two miles Sc a ball from the 
nearest part of tbe section of line at 
which be would normally have reported 
for duty : — Held : though pltf. had a 
right to be at tbe place wh^ Uie 
accident happened, at tbe time be was 
not then there in pursuance of bis 
obligation to deft. Sc bis claim must 
fail. — Flowbrday «. Auckland City 
COBPN., [1930] N. Z. L. K. 331.— MdE. 



VoL XZm.— Master and Servant. Oases 2868n-^M07a. 


favour of the employers. The worker 1 
appealed : — Held : the case was covered 
by authority, & the accident arose out of & 
in the course of the worker’s employment. 

It is sufficient for a workman to show that an 
accident occurs when he is on his employer’s 
premises & travelling by a permitted route, — 
Anderson v, Hickman H. & Co., Ltd. (1928), 

21 B. W. C. C. 369, 0. A. 

2869, Add* Annotation : — Rsfd. Robert^son v. S.S. 
Appalachee, Rovira v. Same (1926), 136 L. T. 
488. 

2370. Add. Annotation : — Refd. Robertson v. S.S. 
Appalachee, Rovira v. Same (1926), 136 L. T. 

2370a. Different boat used by workman.] — 

Robertson v. Appalachee (Owners), Ro- 
vira V. Same, No. 2552a, 'post. 

2372. Add. Annotation : — Consd. Gorman v. 
Barclay Curie (1025), 19 B. W. C. C. 564. 

2881. Add. Anywtaiion : — Dlstd. Standen v. Smith 
(1927), 20 B. W. 0. C. 305. 

2384a. .] — A butcher’s boy was allowed to go 

home for Ws tea, for which there was not a 
fixed time, & generally he was told to dtdiver 
or take orders fn m customers on his way 
there or back. If he had orders to deliver, 
he rode a bicycle, & on Dec. 17, 1926, ho was 
told he might go for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. He delivered the order, liad 
his tea, & was bicycling back, but before he 
had called for the two orders he was knocked 
down by a motor lorry & injured. The 
county ct. judge found that at tlie time of 
the accident the boy was engaged on his own 
affairs in returning from tea, that the 
accident did not arise out of & in the cour.-e 
of liis employment : — Held : there was ! 
evidence to support the finding, U- no mis- 
direction. — Lye V. British & Argentine 
Meat Co. (1923), Ltd. (1927), 20 B. W, C. C. 
341, C. A. 

2384b. .] — A workman employed on a night 

shift was permitted to leave tiio i)remise8 to 
get his supper. There was no necessity for 
this, & he could do as he pleased. ID; did 
in fact leave the premises for his supiKU* & : 
met with an accident in a public stioet 
Held : the accident did not arise out of ' 
in the course of the employment, because at , 
the time of the accident the workman wiis j 
not doing anything in discharge of a duty 1 
which he owed to his employers. — Motjle v. 
Mabmitb Food Extract Co. (1927), 20 | 
B. W. C. C. 446, C. A. ' 

2388a. ,] — A watchman was cniployed on an j 

estate in which sewers were being consli iicted i 
in a trench by the side of a highway. He i 


could go anywhere on the estate, but had to 
give special attention to the open trench 
& to kK‘k after the rtd lights at night-time. 
He was provided with a watchman’s box & 
a coke brazier. During one of his watches, 
which was tw^enty-four hours in length, he 
took the brazier into a workman’s day shelter 
on the estate, but 300 yards fi*(.>m the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, & lay down U) 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s pi’emises in 
pui-suatuie of his duty, the accident arose 
out of A in the course of the eiuployment. 
The employeis iippeah^d \ —Held : there was, 
on the <*vi{i(mce, no causal connection 
between the employment the death, 
therefore, the acc.idcnt did not arise out of 
k. in the cmiiso of the oniploymont. — 
Bitcklani) V. Krench (W. & (•.) (1929), 45 
T. L. R. 193 ; 22 B. W. (’. C. 132, C. A. 

2390. Add. Annofalum: -Retd. Dixon w. Ayre- 
soirie S.S. Ow^ners (1936). 9$) L. J. K. B. 250. 

2395. Add. Annotations : Cotisd. Dixon v. Ayre- 
som<' S.S. Owners (1936), 99 L. ,1. Jv. B. 2.5(1 ; 
Dyson v. Vickers-Arms* rung, litd. (1929), 
M2 lj. T. 316. Refd. Shephard Jjondon 
Midlaml A Scottish h 'iivNay (1930), 143 
L. T. 220. 

i 2401. Add. AnnotatUms : Consd. i ‘uric Anehor- 
Donaldson liino (1925), 19 B. W. 512. 

Apld. Gorman r. Jhirclay (^urh^ (192.5), 19 
B. W. 0. C. 564. 

2407. Adil. Annotations : - Zomd. 1'a.ylor e. Loi-k 
(1930), 99 li. J. K. B. 245', 'I'nylor v. l.o<‘k 
(No. 2) (19.30), 144 L. T. 428. Reid. Altolx'lli 
V. Ellis (1926), 130 J.. T. 662. 

2407a. Injured workman leaning on tubs. 1 A 

w'orkirian injured his iinp*r while working 
undergrouml in a coal pit, k went to the 
underground lirst-aid station, a (piart-er ul a 
mile away, U> have* it dn^ssetj. lie r(?turned 
to his work along the haulage way. (ioing 
in the same direction as Jiimself, At at the 
same pace, W'as a line of ernjdy tubs. He 
availed himself of this line of tubs by l(‘ainrig 
on tluMii as he walked. At putting Ins lamp 
inb* one of them. As he approached his 
place of Wf>rk In; leaned over tie* ^'ilge of the 
tub to get his lamp without noiieing that tlm 
roof iuuneditibdy in front was low He was 
caught between the tub At the roof At injured 
his spine. The county ct. judge ace-ej»t<jd 
the w'orkman’s story fd the accident, At h«‘Kl 
that he had not added a peril to his employ- 
ment. 3’he employers npp<jaled II M : 


PART XIV. SECT. 5. SUB-SECT. 2.— 
D. <b) I. 

m. Workman utandUig by open door 
of railway carriage — JJoor Uft open.)— - 
Held : the workman liod not exposed 
himself to any greater risk than that 
to which an ordanary traveller in the 
train would have been exposed, & the 
accident had arisen out or his employ- 
ment. G reat Indian Penimsclab 
Ry. Co. V. Xashinath Chtmaji (1927), 
I. L. R. 62 Bom. 46.-^IND. 


PART XIV. SECT. 6. SUB-SECT. 2.— 
D. (b) ii. 

£ 1 ^ Workman wrinaiing hy 

tMUmary irwsk-AVUhmd preliminary 
inquiry a§ to sJtuwiifV.l— brlirroeH v. 


iKMICHAKL, { 1 U 29 J S. C. (Ct. Of ScHS.) 
)0.— SCOT. 

* ffjtmg phUform.] 

workman, employed a?, a railway 
utioii on wlniiitirijf A other diilioH, 
as iriHtniet-ed to deliver it lell. r at a 
^nal cabtn 300 yards dlstjiut from t he 
ution. The nsnnl & <‘iily rec‘.f>vntm d 
cthocl of dnIiiK so wuh for the 
eswenger to go <»ii foot along the pOu - 
rrn A across wevt-njl aotH of mils, i in; 
orkinaa, however, homjw'ed a fellovv- 
ivunt's blcyelo which had lioen left 
the Rtattoii office. He proer* dod t o 
rle along the platform, but ffuJi d to 
•ep a straight coarse & fell frorti the 
atfonij to the mils, stwtam ng 
Juries from whfoii he dlwl • 

Ule the accident had happened In the 
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conrMc of ftio tatiploymunt, 

ho liad lakon a HhU, in using Uu! 
i)|oyc.It*, w'hlolj wuH not i<‘u;ionably 
Inoiflcnlo) to his employment, IJiit was 
an fwhled p<m 11 U> wl»k-h by bis own 
coniliiet he tiad exfjosed lilfnsf'lf ; &, 
aeeonlingly, the awldeiit did not. arise 
mit. of the einpjoyrnenl . - ItooNUV v. 
Jjjsnos Ac Nort/i Kabtkb.n I.’v. Co., 

I iictlj C. 1)4 ; 23 Jl. W. C. C. «0G. - 
SCOT. 

sp. Woricman employ''A waler sheep 
tfr look after da bring in horses — Vetklh 
through accidental diecharye of mm — 
Use oj ynn exprcMdy forhidi/en.y- Held : 
the aitcidout did not arise out of 
deoeati^V employment. — Dobizzi v. 
Mackst (1925), 27 W. A. InpE. 92.— 
AU8. 
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there wae evidence to support the finding, & 
no misdirection. Appeal dismissed. — ^B aker 
V. West Cannock Oolijeby Co., I/td. (1931), 

24 B. W. C. 0. 231. 

2409. dd. Annotation : — Refd. Stephen v. Cooper, 

[1929] A. C. 670. 

241 6. Add, Annotations : — Consd. Altobelli v. Ellis 
(1926), 130 L. T. 602 ; Edwards v, Gwauncae- 
gurwen Colliery Co., .fames v. Same, Jenkins 
V, Same (1920), 96 L. J. K. B. 337 ; James 
V. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27 ; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. 0. 0. 726 ; 
Clarke v. Southein Ry. (1927), 96 L. J. K. B. 
672 ; Stephen v. Cooper, [1929] A. C. 
570. Apld. Davison v, Holniside & South 
Moor Collieries, Napper v, Lambton, Hetton 
& Joicey Collieries (1929), 140 L. T. 611. 
Consd. Dixon v. Ayresome S.S. Owners (1930), 

99 li. J. K. B. 260 ; Dyson v, Vickers- Arm- 
strong, Ltd. (1929), 142 L. T. 340 ; QuickfaU 
V, London & North-Eastern By. Co. (1929), 
142 L. T. 316 ; Shephard v. Ijondon, Midland 
& Scottish Railway (19.30), 143 L. T. 220 ; 
.ilannaby v. I Jay Main Collieries, Ltd., [1931] 

1 K. B. 602. Refd. Duric v, Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 612 ; 
Taylor v. Lock (No. 2) (1930), 144 L. T. 428. 

2417. Add, Annotation : — Consd. Dixon v, Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 

2417a. Workmen repairing hydraulic appa- 

ratus — Not using ladder pre vided — Electrocu- 
tion.] — Deceased workmen, whilst employed 
on Oct. 24, 1929, by resps. in the repair of 
hydraulic apparatus, met with a fatal 
accident. When the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whetlier the rcjpair would resist 
the water pressure, <& if it failed to resist the 
pressurt) some one had to turn olT the valve 
as soon as possible. The obvious & proper 
route to the valve was up a ladder & along 
an air pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither diilicult nor dangerous. 
Deceased wont to the valve by this route, 
turned it on, but returned another way, 
which involved his going along the crane- 
w^ay, on which there was a danger from 
moving cranes & a live electric wire, & he 
put his hand on this w^ire & was electrocuted. 
Directly the valve was turned on the workman 
gave or received a signal from the workmen 
at the place of repair. The county ct. judge 
found that one of the objects of the deceased 
in lo turning by the way he did w^is to give or 
receive a signal as soon <is possible, but held 
that the deceased workman, in ad<ipting that 
route for the purpose of effecting that object, 
had acted in an unnecessary & unretisouable 
way <& had by so acting stepped outside the 
sphere of his employment, & therefore the 
accident did not arise out of the employment, 

& consequently s. 1 (2) did not apply : — 
Held : there was evidence to support the 
linding of the county ct. judge, & being a 
question of fact the Ct. of Appeal could not 
inttirfore with the finding. — Shephard v, 
London, Midland & SixymsH Kailway 
(1930), 143 L. T. 220 ; 23 B. VV. O. C. 106, 

0. A, 

2419a. Workman putting hand Into exhaust 

pipe — To Ond hammer.] — The workman was 

18 


employed as a labourer by reaps., dc occasion- 
ally as a grinder. The grinders" shop had 
some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 
air. One was an exhaust pipe with a strong 
draught of air into the shop. Some days 
before the accident the workman, whilst 
employed in the’ shop, mislaid his hammer, 
&> being told that sometimes the hammers 
were put in the mouth of a pipe be put' his 
hand in one of the inhaust pipes & drew out 
his hammer, the end of the hammer being 
visible. He again mislaid the hammer, & 
next day, Sept. 19, 1928, put his hand again 
in the same jiipe, but not finding it there, 
tried the next pipe which was the exhaust 
pipe w^hich had a fan close to the mouth, & 
his fingers were cut off. He claimed com- 
pensation under the Act. It would have 
been possible without danger to have put his 
hand in any of the pipes except the exhaust 
one. The county ct. judge held that the 
act of the man in searching in the mouth of 
the pipe was an added peril to his employ- 
ment, & a peril voluntary superinduced by 

' him on what arose out of the employment ; 
the accident did not arise out of in the 
course of his employment, & further, the act 
being entirely unnecessary because the 
liammer could have been seen if it had been 
placed in the exhaust with the fan so near the 
mouth of the pi)>e, &; absolutely unreasonable 
because the outward draught was very 
strong & quite sulhcient to show that there 
must liave been a rapidly revolving fan close 
to tlie outlet, the act w^as not within the 
sphere of the (irnployment at all ; — Held : 
the question whether this act of the work- 
man was one within the scope of his employ- 
ment was one of fact involving a question 
of degree, iic therefore a question to be 
decided by the county ct. judge, & his aw'ard 
could not be interfered with. — Dyson v, 
Vickers- Armstrong, Ltd. (1929), 142 L. T. 
310 ; 22 B. W. C. C. 651, C. A. 

2425. Add. Annotations: — Consd. Edwards v, 
Gw’auricaegiirwcn Colliery Co., James v. 
Same, Jenkins r. S.arQe (1926), 90 L. .1. K. B. 
337; Clarke r. Southern Ky. (1927), 96 
I.. .1. K. B. 572. Apld. Howells v, G. W. Ry. 
(1928), 97 L. J. K. B. 183; Stephen v. 
Cooper, [1929] A. C. 670. Consd. Dyson v. 
Vickers- Armstrong, Ltd. (1929), 142 L. T. 
340 ; QuickfaU v, London & North-Eastern 
Ky. Co. (1929), 142 L. T. 316; Shephard v, 
London, Midland & Scottish Railway (1930), 
143 L. T. 220; Taylor v. Lock (1930), 99 
L. J. K. B. 245. Refd. Hannaby v, Llay 
Main CoUieries, Ltd., [1931] 1 K. B. 602 ; 
Taylor r. Lock (No. 2) (1930), 144 L. T. 428. 

2425a. Workman walking along line — Short 

cut.] — An electrician was employe^ in the 
erection of an overhead cable to convey 
electrical current across country. The work 
had reached a stage where the cable was 
being carried over a single line of railway. 
The workman entered his employment when 
he met his foreman in the morning, but he 
had to w^alk a mile &; a half after meeting the 
foi'eman, to the spot where he had to work. 
The proper route to this spot was along a 
road, then along a footpath, & then across a 
field, but a conside^ble distance could be 
saved by walking part of the way along the 
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railway line. The workman chose to tres- 
pass along the line, but, as a gale was blowing, 
he walked with his head down against the 
wind. He thus failed to notice the approach 
of a train which struck & killed him. The 
widow claimed compensation. The county 
ct. judge made his award for the widow on 
the ground that the workman was merely 
acting negligently in the course of his employ- 
ment. The employers appealed : — Held : the 
workman was not employed to ti’espass on j 
the railway, & the accident arose out of the 
added peril to which he had thereby exposed 
himself & not out of the employment. ■ 
Appeal allowed. — Stephenson v. British j 
iNsuiATBD Cables, Ltd. (1930), 23 B. W. I 
C. 0. 549, C. A. 

2426. Add, Annotation : — Retd. Taylor v. liock 
(1930), 99 L. J. K. B. 245. 

2426a. Alighting from train in motion.] — 

Altobelli V. John Elijs & Sons, Ltd., No. 
2674a, post. 

2430a. Taking short cut through danger area.] 

— The deceased workman w'as a general 
labourer emplo^^ed by resps. as a stiind-by 
man around a mechanical navvy to assist 
the engine-drive r. During a short interval 
when he w’na not required at the navvy, he 
went away to a neigiibouring kiln to warm 
his hands or to warm himself, which he was 
entitled to do. He returned to his proper 
place for his work by taking a “ short cut ” 
which brought him under the bucket of the 
navvy. ^Phis he had been w'arned by his 
employers not U) do. As ho was proceeding 
back to work by this “ short cut,” the engine- 
driver’s foot slippc'd oif the controls, wnth 
the result that the bucket fell on the 
W'orkman’s head killed him : — Il^ld : the j 
workman was perfoniiing the w'ork whicti 
he was cm ploy (‘d to do in a way in which he ; 
was warned not Lj do it^ but be was, never- ! 
theless, doing something for the purposes of , 
Ills employment. The case therefore came ; 
within Workmen’s Compensation Act. 1925 ! 
(c. 84), 8. J (2), k, the widtnv was entitled ! 
to compensation. — Biiothkrton r. .Jack- , 
SON (J. & A.) (1928), 98 L. J. K. H. 7b ; 140 : 
L. T. 271 ; 21 B. W. C. C. 382, Cl A. 

2437. Add. Annotations : — Consd. Altobelli v. Ellis 
(1926), 136 L. T. 602 ; Clarke v. Southern : 
By. (1927), 96 L. .T. K, B. 572; Taylor r. 
Lock (No. 2) (1930), 141 L. T. 428. Refd. , 
Davison v. 13olm.side & South Moor (Idlierie.s, i 
Napper v. Lambtfm, Hetton A: Joicey I 
Collieries (1929), 140 L. T, 511; Dixon v. 1 
Ayresomo S;S. Owners (1030), 00 L. J. K. B. ; 
250 ; Taylor v. Lock (1030), 00 J.. J. K. B. 
245. 

2437a. Attempt to board lorry in motion.]- ' 

Deceased workman at the time of the acci- 
dent was twenty-live years old, A: an active 
man. He was employed by reap, as^di-iver ■ 
of a motor steam lon*y of about 7 ton.s 
burden, & a steersman was als<^ employed on the 
loiTy. On Apr. 12, 1029, whilst driving, he I 
got down Ac w’ent across a field, in which he 
had seen Ids father, to get some tobacco from ; 
him. After he had got the tobacco he ; 
relieved natuj*e against the hedge, Ac joined ; 
tihe road some 300 yards in front of the lorry. . 
He beckoned to the steersman, who then • 
drove on at three miles an hour, & whilst it ; 
was moving the deceased attempted to get 
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on, but feu & was run over by the hind wheel 
& killed. The steersman did not see what 
happened, but felt a hump when the lorry 
went over the deceased. There was a step 
about 17 inches from the ground, &; then an 
iron platform 12 inches by 13 inches next to 
the small door leading into the cab where the 
driver sat. The door opened outwards on 
to the iron platform. Thei'o was no handrail 
or handle on the ouLside of the lorry to give 
any helj) to any one entering the cab. There 
w^as evidence that men got on to those 
lorries every day when going at three miles 
an hour. ITie question aiHxse whether tlie 
accidimt arose out of & in the coui-se of the 
employment. The county ct. judge held 
that it was a question of degree, A:, taking 
into consideiation the speed of tlie steam 
lorry, its weight, its construction, & its 
accessibility whilst moving at three miles an 
hour, the deceased, in attempting to enter it 
&. trying to get ilirough tluj open door or 
clambering over it, addt'd a hazard & needless 
peril to his employment, Ac was thereby 
doing Rometliing different in kind from what 
he was employed to do,. ^ voluntarily 
exposing himself to a risk which was not 
reasonably incident fo his enii>loyment ; Ac 
therefore the accident did not arise <»ut of 
Ac in the coia*se of t he enqiloyinent Held : 
the county ct. judge had not misilirectod 
himself in law Ac tIi(T<.‘. w'as some evidence on 
which he could come to the conclusion he 
did, theriTore his award could not be inter- 
fered with.- Tayi-or v . Loc k (No. 2) (1030), 
144 L. T. 428 ; 23 B. W. C. C. 441, (I A. 

2439a. Farm hand adjusting mower.] - A workman 
employed as a harvest harul on a farm was 
engaged in driving a two-horse mower with 
a cutting-blade for cutting the cwhti, Ac bad 
cjccasion to nqilace a chain which had bc;como 
doUiched IToni Die back -hand of one of the 
Jjorse.s. lie did not f/ut the cutting-blade 
out of gear, but sf/ood up from ids seat on 
tlie iriacfiine Ac attempted to walk out on the 
polc^ between the hoi*8es in order to rcacli the 
detaelied chain. 4’here was no express 
prohibition against walking on (he pole, but 
the customary Ac proper method of riqilacing 
a chain was to stoii Die mower, put the 
cutting-blade out of gear, fasUm tlur reins, 
dismount from the machine Ac walk to the 
hoj.sifs’ heads. Tlu* weight of the workman 
on tlie pole caused the hoi*ses to start, setting 
the cutting-blade in motion. He fell on to 
the blade Ac was Herioimly U permanently 
injured. Jri a claim feu* comp'UiH/'ition the 
arbitrab»r found that tin? injury sustained 
was not due to an accidiitit arising out of the 
employment. On ayipeal by the W'orknuin 
it was held by the Second Division of Die ()t. 
of Se.ssion that there w’as evidence on which 
the arbitrator could make that finding. 

The W’orkman again a|»peal«‘(l : Held: the 

accident arose from an added peril to which 
the workman had volunta,rily exjiosed him- 
self Ac consequently did not arise out of his 
employment, - Stephen r. (jooi'EU, 11029] 
A. C. 570 ; 08 L. J. 1*. C. 07 ; 141 L. T. 300 ; 

• 4.7 T. L. K. 413 ; 73 Sol. Jo. 268 ; 22 B. W. 
C. C. 3.30, H. L. 

A nnotfil>onH : — Apia. Sl.eiduniHou r. ftritish ItiHiilalcd Cablen, 

LUl. ( HCIO), 2.3 B. W. (’. < .0 61. Refd. QuifikfaJI v. Lendoii 

JN'ortliditihtein lly. (111216, 142 L. T. 31. 0 ; Shopbard v. 

Loudon. Midland & Hoottlah Uy. (IttlU)). 143 L. T. 220 ; 

Taylor r. Look (No. 2) (1230), 144 L. T. 428. 
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2489b, Riding btoyole along railway platform 
carrying heavy weight.] — A workman in the 
oonrse of his employment had to take a mud- 
door from the ship on the repair of which 
he was engaged to get it repaired. The mud- 
door was a piece of metal about 9 in. by 4 in. 
Aj weighing 7 lb. to 8 lb. He walked with it 
down the pier to the shore-end where the 
repairing shojp was, & when it was mended 
got on to a bicycle & rode along a platform 
on the east side of the pier reserved for 
passengers. A railway ran down the centre 
of the pier A on each sidp was a raised 
platform about 7 ft. wide, the one on the 
eastern side for passengers the other for 
traffic. Public notices were put up at the 
water end of the pier tliat the eastern plat- 
form was for pedestrians only, & at the 
other end that the western platform was for 
traffic only. The man fell in front of an 
approaching train & was killed. His 
widow claimed compensation as being de- 
pendent on the earnings of the deceased 
workman, but the county ct. judge hold that 
she was not entitled, as thougii the accident 
arose in tbs course of the employment it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no pai*t of his employment to hazard 
or do, &; therefore the accident, not being 
within sect. 1 (1) of the Act, it was im- 
* material that in fact the act w«^ done for the 
purposes of A in connect! n with the em- 
ployers’ trade or business, since before 
sect. 1 (2) was applicable, the workman must 
show that the act arose out of the employ- 
ment within sect. 1 (1) : — Held: the riding 
of the bicycle along the pier was something 
different in kind from anything the man 
was required or expected to do in his employ- 
ment, & such an act was outside of the sphere 
of the employment, consequently the accident 
did not arise out of the employment, & 
sect. 1 (2) of the Act of 1925 had no operation. 
— Quickfall V. London & North-Eastern 
Uy. Co. (1920), 142 L. T. 315 ; 22 B. W, C. C. 
063, C. A, 

2440. Add. Annotation : — Consd. Poland v. Parr, 
[1927] 1 K. B. 230. 

2446. Add. Annotation : — As to (1) Retd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1020), 20 B. W. C. 0. 27. 

2447. Add. Annotations : — Apld. Painter v, C. & 
8. I.. Hy. (1920), 20 B. W. 0. 0. 167. Retd. 
Vickers v. Miners, Thames Steam Tug & 
Lighterage Co. v. Ingram (1927), 90 L, J. K. B. 
490. 

2448a. .] — A porter, after a gate of 

a train had been shut, got on to the small 
piece of platform outside the gate to talk to 


the gateman» A;, am the train gathered speed 
very quickly, was carried into the tunnel A; 
seriously injured. He acknowledged that 
the only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing lu^age. There was also a reg^ila- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, A as the act 
that caused it was not done for the purposes 
of A in connection with the employers* trade 
or business, the accident was not to be deemed 
to have arisen out of the employment : — 
Held : there was • evidence to support the 
award, A no misdirection. — Painter v. City 
A South London Ry. Co. (1926), 20 B. W. 
C. C. 157, O. A. 

2449. Add. Annotation: — ^Refd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246. 

2452. Add. Annotations : — Retd. Durie v. Anchor- 
Donaldson Line (1926), 19 B. W. C. C. 612 ; 
Gorman V. Barclay Curie (1926), 19 B. W. C. O. 
664. 

2456. Add. Annotations : — Consd. Pruce v. Davey 
(1920), 186 L. T. 601 ; Robertson v. S.S. Appa- 
lachee, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule V. Mannite Food Extract Co. (1927), 
20 B. W. C. C. 446. 

2460. Add. Annotation : — Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 245. 

2460a. Farm labourer — Carting turf to own 
cottage.] — Applt. was employed 'by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse A was paid 10a. 
a week. Reap, allowed him to cut turf A use 
it for his own purposes, A also allowed him to 
have the use of a horse A cart to cart the turf 
to his cottage. While so carting it, he was 
mil into by a motor car A received serious 
injuries :-^Held : the accident did not arise 
out of A in the^ course of applt. ’s employment. 
— Standbn V. Smith (1927), 20 B. W. C. C. 
305, C. A. 

2460b. Leaving premises to purchase provisions.] — 

Deceased was employed as the only shop 
assistant in a shop, A used to have his tea in 
the shop A went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, A was 
killed. Deceased paid for his own milk for 
his tea, A if he chose to might have got his tea 
out ; — Held : the injury having occurred at 
the time when deceased had left the place of A 
the coui*se of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of A in the 
course of his employment, as he was not with- 


PART XIV. SECT. 5. SUB-SECT. 2.— 
D. (0). 

•q. Farm labourt^ iakino gun to 
shoot crotva.y—A mau, who waa em- 
ployed by a farmer to do general work 
on the form, was working in a potato 
held, grubbing potatoes. He was 
using, 'aith the assistance of another 
man. a grubber, which was a maohlno 
drawn by two horses. Ho ha<i taken 
his employer’s gun from a storoi-oom 
in a house on the farm without his 
employer’s permission, A he fired at a 
crow whion dew down. Ho then 
placed the gun on the grubber, the gun 
shortly afterwards aocidentaily went 
off, & he reoelved injuries from whloh 


he died. Eridenoe wus given that a 
number of crowu were in the field 
earlier in the day & that orows would 
injure the potatoes. The employer 
had a lioenoe for the gun, enabling him 
to shoot over his own land. He did 
not use the gun himself A he had no 
ammunition. Ho never gave the work- 
man permission to use the gun. The 
workman ha((l no lioenoe : — Held : the 
act of the workman in carrying a 
loaded gun was entirely different in 
kind from the class of acts which ho 
was employed to do ; the risk 
oooasioiiM hy so doing was not a risk 
inoldental to bis empioyment; A the 
workman waa not acting in a manner 
which w«s reasonably within the con- 
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templation of the parties when the 
oontraot of service was made, & 
accordingly that the accident did not 
arise out of the employment. — 
LoroHUKY V. Moukison. 11930] I. B. 
93 ; 23 B. W. C. 0. 660.— IR. 


PART XIV. SECT. 6. SUB-SECT. 2.— 
E. (a). 

ct. ITorkmon Ending hy open door 
of railway carriage — In disohtxUence of 
notice,] — Held : the notice was framed 
for securing the safety of passengers 
in general. Sc not of workmen. Sc the 
employer was liable. — Obxat Indian 
Ps.viNSULAJEt By. Co, v. EIashinath 
CaniAJt (1627), X. li. B. 52 Bom. id.— 
HID. 
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in tiie test laid dopm in Parker v. Black Hock 
{Ovmer9)t No. 2456, by Lord Atkinson in 
8U Helens Colliery Co,, lAd, v. HetoUson, 
No. 2304 .— Prucb v. Davby (1026), 136 
L. T. 601 ; 20 B. W. C. 0. 237, C. A. 

2472. Add, Annotations : — Consd. Edwards v. 
Gwauncae>?urwen Colliery Co., James v. 
Same, Jenkins v. Same (1026), 136 L. T. 
494. Held. Hannaby v, Llay Main Collieries, 
Ltd., [1931] 1 K, B. 602. 

2479a. -.] — A young girl was injured 

while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the doors & not to do any work in connection 
with the machine, & peiinission to help on the 
niachine had been refused : — Held : as the 
girl was injured when doing somethi ng entire! y 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men's Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case. — Dennison v, 
KvujjBnn, Ltd. (1926), 19 B. W. O. 0. 409, 
0. A. 

2488. Add, AnnokUiort : — Refd. Clarke v. Southern 
By. (1927), 96 L. J. K. B. 672. 

2486. Add, Citation .—136 L. T. 208. 

2488a. Riding on engine.] — Tlie duty of 0., a 
workman in the employ of the S. Hail way, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 
of an emphatic prohi bition. 1 1 was a common 
practice, acquiesced in by‘ the railway’s 
responsible officers, though forbid* ieu by 
their rules, for workmen passing between A. 
A B. to travel on an engine if one happened 
to be running at a convenient time. When 
0. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. judge found that, although 
the prohibition was a very real one, C. was 
entitled to compensation, as he was acting 
** for the purposes of & in connection with ” 
the railway’s business within Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2): — 
Held: the above sub-sect, did not extemd 
compensation to workmen who were not in 
their employment at all, &, as C. in going into 
a definitely prohibited area, had gone outside 
his sphere of employment, he could not 
recover. — Cuirkb v. Southern By. Co. 
(1927), 96 L. J. K. B. 672 ; 137 L. T. 200 ; 
20 B. W. C. C. 309, 0. A. 

Annotations : — Dittd. Brothorton v. Jackaon (1928), 98 L. J. 
K. B. 76. Oontd. Qvlckfall v, London & North-Eastern 
By. Co. (1980). 142 L. T. 316 ; Shephard i*. Londoii, 
Midland Scottish RaUway (1930), 143 L. T. 220. Apid. 
Stephenson v, British Insulated Cables, Ltd. (1930), 23 
B. W. C. C. 549. 


2489. Add, Annotations: — Consd. Edwards v, 
Gwauncaemirwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337 ; Jardine v. Steel Co. of Scotland (1926), 
19 B. W. 0. C. 726 ; Clarke v. Southern By. 
(1927), 96 L. J. K. B. 672. Apld. Stephen 
V, Cooper, [1929] A. 0. 670. Expld. ds FoUd. 
Hannaby v, Llay Main Oolliorics, Ltd., [1931] 
1 K. B. 602, C. A. Refd. Dixon v, Ayre- 
some S.S. Owners (1930), 00 L. J. K. B. 
260; Dyson v. Vickers- Armstrong, Ltd. (1929), 
22 B. W. C. C. 661 ; Shephard o. liondon, 
Midland & Scottish Railway (1930), 148 L. T. 
220 . 

2492a. .] — Some miners had been conveyed 

from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven liours permitted for each shift. 
Subsequently the employers provided a 
“ spake,” i.c., a train of special vehicles 
containing seats. On the occasion of the 
accident tlie driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- 
veying tlie miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke iSc overturned, & two 
of the miners were killiHl, At one was sUghtly 
injured : — Held : tlie prohibition was of the 
class that dealt witli conduct within the 
sphere of th*5 omployirnmt, At Workmen’s 
Compensation Act, I92rf (c. 84), s. 1 (2), 
applied. It was necessary for th<' employers 
that the men shotdd leave within a specified 
time, Ac the act W'as dcuie for the purposes of 
the employers’ trade orbusiuess, Ac compensa- 
tion should be awarded to the dependants of 
the two miners who were killed, but not t/o the 
slightly injured miner, who vraa, for tliat 
reason, not covered by sect. 1 (2). — Edwards 

V. GWAUN(7AEntTR\VEN COLIJRUY Oo., .7 AMES 

V, Same, Jentcins v. 8a;mk (1926), 96 L. J. 
K. B. 3.37 ; 136 L. T. 494 ; 20 B. W. C. C. 
75, a A. 

A nnofatitmjt Conud. Brotborton r. JaekHfin (1928), 98 Fj. J. 

K. B. 79. Expld. H«nnal)y r. IJay Main ColUerloB, LUl., 

I i9.'ni 1 K. li. mu. 

2494. Add, Annoiailons : — A s io (1) Consd. 
Hannaby v. JJay Main CJollieries, l./td., 
[19.31J 1 K. B. 602, C. A. Refd. .FamoH v. 
1‘enderyn Limestoiif^ Quiurics (Hirwain) 
(1926), ‘20 B. W. C. C. 27 ; Stephen n. Cooper, 
[1929] A. C. 670. 

2494a. .] — A shunter was employed to accom- 

pany a short train &> to get dov/n to open 
gates, through wh U^h the train had to x>a88, 
& also to do the necessiiry shunting. He 
should have ridden in the front waggon, but 
used to ride by means of his coupling stick 
on the buffer so as to enable him to get off 
& on more easily . Whilst so engaged the 
train went over a stone Ac jolted him off, Ac 
the Injury he received resulted in the loss 
of a leg. Biding on a waggon by means of a 


PART XIV. SECT. 6, SUB-SECT. 2.— 
E. (b) L 

M. Oraneman neeketino to tm safety 
ladder.)— A oranemaa In chafge of an 
eleotifo crane cUmbod from hffl cabin, 
which was IB feet above the Door at > 
the woria, to the top platform of the 
crane, in order to ii)^;>eot the ineohan- j 
iam, as the crane had failed to act. I 


Such iuapcction was part of his duty. 
Tlie cabin was connected by an lasiau 
safety lafldor with the top platfomi, 
around which, for the pun»om>s of 
safety, was a handrsB. Tlt*j crane- 
man’s duties r<?qnlred film to return, 
on completion of his Inspectiou, to his 
cabin. He attempted to descend from 
the platform by climbing over the 
handrail. Sc clamberinff down the out- 
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! sitle structun*, Ac in doing so he? fell tjO 
[ thti floor of the works. Sc was fatally 
I injured : — Held : the arbitratfir was 
i fmtitled to hold that the accident did 
not arise otit of the employment, as 
the workman was doing a probJbltctl 
act.— M*Cf;RMACK e. STKWAirrH Sc. 
LUiYm, 119301 H. C, 1038 ; 23 

B. W. d C. 670.--SCOT. 
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coupling pole woe prohibited : — ffeld : the 
prombition was not one defining the sphere 
of the man*s emplo^ent, though the breach 
of it, apart from Workmen*s Compensation 
Act, 1925 (c. 84), a. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ct. judge that the act 
done was for the purposes of & in connection 
with the employers* trade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment. — Jambs v. 
Pendbryn Limestone Quarries (Hirwain), 
Li'd. (1920), 20 B. W. 0. C. 27, C. A. 
Armotalions -Apia. Davison v. Holmsldo & South Moor 
C<jlllurloe, Napper v. Lambton, Hettoji & Jolccy Colllorlos 
nj)20), 140 L. T. 511. Oonsd. QniokfaJl v. London & 
North-Eastorii Tlv. Co. (1«2»), 142 L. T. 316; Hannaby 
r. Llay Main CoUlorlcH, Ltd., f 19311 1 K. B. 002. Bsfd. 
Stokoo V. Mlckley Otml Co. (1928), 138 L. T. 500. 

2496. Add, Annoiaiima : — Aa fo (1) Consd. Ford v. 
Wellerman Bros. (1930), 90 L. J. K. B. 000. 
Refd. Edwards v. Gwauncaegurwen Colliery 
Co., James v. Same, Jenkins v. Same (1926), 
96 L. J. K. B. 337. 

2498. Add. Annotation : — Dlstd. Paleokas (or 
I’ollock) V. Mount Vernon Colliery Co., [1931] 

A. C. 597. 

24^9. Add. AnnoiaiimiA : — Aa to (1) Consd. 

Edwards v. Gwaunc/iegurwen Colliery Co., 
» Janies v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 337; Apld. M’Corquindale v, 
Carnbroo Coal Co. (1026), JO B. W. C. i). 689. 
Consd, Clarke v. Southern By. (1927), 96 
L. J. K. B. 672. Dlstd. Wood v, Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837; 
Brotherton v, Jackson (1928), 98 L. J. K. B. 
76. Reid. Dennison v. Keiller (1926), 19 

B. W. C. 0. 409. Expld. llannaby v. Llav 
Main CoUieries, Ltd., [1031] 1 K. B. 602. 
Apld. Paleokas (or Pollock) v. Mount Vernon 
CoUiory Co., 11931] A. C. 597. Consd. 
Stephenson v. British Insulated Cables, Ltd. 
(1930), 23 B. W. C. C. 549. As to (2) Apld. 
Edwards v. Gwauncaeguiwen OoUiery Co., 
James v. Same, Jenkins v. Same (1926), 96 
L. J. K. B. 337. Consd. James Penderyn 
Limestone Quarries (Hirwoin) (1926), 20 
B. W. 0. C. 27 ; Carter v. British Thomson- 
Houston Co. (1927), 137 U T. 329. Apld. 
Stokoe V. Micldey Coal Co. (1928), 138 L. T. 
566. Consd. Stephenson v, British Insulated 
Cables, Ltd. (1930), 23 B. W. C. C. 549. 
Refd. Clarke v. Southern By, (1927), 96 
L. J. K. B. 572. Generally^ Refd. Davison v. 
Hoimside & South Moor Collieries, Napper v, 
Lambton, Hetton & Joicey Collieries (1929), 
140 L, T. 611 ; QuickfoU v. London A; North- 
Eastern By. Co. (1929), 142 L. T. 315. 

2499a. Order by unauthorised con- 

tractor.] — Kesps., coal masters, employed a 
contractor to win coal in a pit they were 
working, & the contractor employed applt. 
as a mine worker for that purpose. It having 
become necessary to fire certain shots in this 
pit*, the shot-ftripg was entrusted by the 


resps. to a duly appointed fireman, who alone 
was authorised to fire the shots. The fire- 
man, in breach of Explosives in Coal Minec 
Order of Sept. 1, 1913, allowed the contractor 
to couple up the cable employed in the 
process of shot-firing to the shot, the firemar 
then connecting the other end of the cable tc 
the firing apparatus A firing the shot. After 
six shots had been fired in this way, the con- 
tractor, without informing the fireman, 
instructed applt. to couple up the cable tc 
the seventh shot, A while applt. was in the 
act of coupling up the cable the charge 
exploded A seriously A permanently injurec 
him. Upon an application by applt. for 
compensation from resps., the arbitrator 
found in law that the accident arose out o. 
A in the course of his employment A made ar 
award in favour of the applt. : — Held : the 
accident to applt. did not arise out of or ir 
the course of his employment, but arose out 
of A in the course of the prohibited act, A 
1925 Act, sect. 6 (1), did not apply, as applt. 
was not employed on any work which the 

, . contractor had undertaken with the principa 

. to execute. — ^Palbokab (or Pollock) v. 
Mount Vernon Colliery Co., Ltd., [1931‘ 
A. C. 597 ; 100 L. J. P. C. 225; 146 L. T. 
460 ; 47 T. L. B. 486, H. L. 

2501. Add. Annotationa : — Consd. Edwards v 
Gwauncaegurwen Colliery Co., James v. Same 
.Tenkinst;. Same (1920), 96 L. J. K. B. 337 
Dlstd. Carter v, British Thomson -Houstor 
Co. (1927), 137 L. T. 329. Refd. James v 
Penderyn Limestone Quarries (Hirwain 
(1926), 20 B. W. C. C. 27; Stokoe v.Mickley 
Coal Co. (1928), 138 L. T. 666 ; llannaby v. 
Llay Main Collieries, Ltd., [1931] 1 K. B. 
602. 

2508. Add. Annotationa : — Consd. Stokoe v. Mickley 
Coal Co. (1928), 138 L. T. 566. Refd. Guest 
Gaston, [1927] 1 K. B. 1. 

2506a. .] — S., a stoneinan, was 

employed by resps. driving a drift througl: 
rock by shotfiring A was found deac 
within three yards of the working face, hi., 
body being very badly damaged A his left 
arm’ practically blown off, he being a left- 
handed man. The drill A ratchet were founc 
bm*nt, broken, A twisted a few yards from the 
working face, A the standard some way froir 
the face A undamaged. The drill A‘ ratchet 
together with tlie standard were used for 
drilling holes to put the shots in, but if a 
shot misfired A the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, A his duty would be tc 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired wafc 
prohibited, as also the dialling out of it the 
stemming in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old bole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 


PART XIV. SECT. 6, SUB-SECT. 2.— 
E. (b) ill. 

S4S8 Hi. FiHno aboto— 

Shot Jirer connf^^ng cable with charge — 
Premdute firing by miner. h-^Held : the 
shot llrer was eutitled to oompousation. 
—Wood v. Garsoubk Colukry CJo., 
Ltd., 119271 S. C. 877 ; 20 B. W, O. C. 
837. -SCOT. 

b i, Fireman oonverting ekseCKc 

detonator ittio /use detonator .} — JSt^dd: 


tho workman, when injured, was doing 
an act not i^ithin the soopo ot his 
employment, &, even assuming it was 
doiio for tho purposes of the emploTor’s 
buHiuoss, it was not an act to whioh 
W'orkmen’s Compensation Act. 1923 
(0. 42), a. 7, applied. — M^Oorquikdalb 
V . Oarnbbob Coal Co., Iot., 11927 J 
S. C. 14.— SCOT. 

d i. Allowing burning maierial to lie 
about mine.}— Beld : (1) a smouldering 
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cigarette was *' burning material ** 
within Coal Mines General Hegulations, 
1913, r. 12 ; (2) there was evidenoe on 
which the arbitrator was entitled to 
hold that the workman had been 
guilty of serious & wilful mlsconduot, 
in respect that the facts showed that 
he had created a dangerous situation 
as a result of a deliberate aot of the will. 
—Smith v. Wemyss Coal Co., 11928’ 
S. C. 180.— SCOT. 
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county ct. judge held the man waa killed 
whilst doing a prohibited act, but, as his 
motive was to save himseJf the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers' trade 
or business within Workmen’s Compensation 
Act, 1025 (c. 84), s. 1 (2), his dependant was 
not entitled to recover compensation : — 
Held : the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of Sc in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within the sphere of his employ- 
ment ho must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, &, though doing 
a prohibited act, he was brought back within 
sect. 1 (1), & compensation was payable as for 
an accident arising out of & in the course of 
the employment. — Stokoe v. Mickley Coat. 
Co., I/TD. (1928), 138 L. T. 566 ; 21 B. W. 
C. C. 70, C. A. 

JnnotaiiM : — Befd. Davipon v. Holmsido & South Moor 
OolilerleH, Napper r. X>an btoo. Hobton & Jolcey CoUlorlos 
(1929), 140 L. T. All. 

2511. Add, Ciiaiions L. J. P. 0. 17; 136 
L. T. 66. 

Add. Annoiaiione : — As to (2) Consd. James v, 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 e. W. C. C. 27. Apld, Stokoe v, 
Mickley Coal Co. (1928), 138 L. T. 566. Refd. 
Davison v. Holmside & South Moor CoDienes, 
Napper v. l.ambton, lletton Sc Joicey 
Collieries (1929), 140 L. T. 611. 

2512a. .] — By the Coal Mines Act, 1911 (c. 50), 

s. 43 (11), an official of a mine is permitted 
to travel on foot on a haulage road while Mie ; 
haulage is in motion, but by sect. 43 (12) k>f | 
that Act is not permitted in the circum- 
stances of this case to ride on the tubs. An 
overman, whose duties took him to all parts 
of the mine, was at soirie distance from the 
bottom of the shaft at the time when it was 
his duty to hand over his duties to another. 
He got into a moving tub for the purpose of 
riding to the person to whom he had to liand 
over his duties, Sc whilst so riding received 
injuries which caused his death. On a claim 
by his widow the county ct. judge found tliat 
the workman’s act in riding on tiie tub was 
done for the purposes of & in connection with 
his employers* business, but it was an act 
which was not within the scope of his employ- 
ment. He therefore made an award in 
favour of the employers. A shifter, in con- 
travention of Kegulation 25 (a), made under 
Coal Mines Act, 1911 (c. 60), got into an open 
train, which was being hauled along the way 
by a pony, without the permission of the 
manager. In consequence he received in- 
juries which caused his dtsalh. On a claun 
by his widow, the county ct. judge made a 
similar award. Both appets. appealed : 
Held : the question of whether the workman 
was acting within the scope of his employ- 
ment at the time of the accident was one of 
fact, & there was evidence to support t^ 
finding that he was not. This being so, the 
accident did not arise out of Sc in the course 
of the employment, notwithstanding that the 
act of the workman was one done for the 
purposes of & in connection wdth^ his em- 
ployers’ business. TTie judge’s decision was 
Sc there was no mi^irectlon.— -'Davison 


V, Hoiacsidb Sc South Mook Oolmbbiiss, 
Ltd., Napper v, Lambton, Hbtton & 
Joicey Colubbibs, Ltd. (1920), 140 L, T. 
611 ; 46 T. L. R. 188 ; 22 B. W. C. 0. 61, 
C. A. 

Annofation : — Coiisd. Haimaby v. Hay Main ColHorios, Ltd., 

1 K, B. 602. 

2512b. .] — By Coal Mines Act, 1911 (c. 60), 

8. 43 (2), no miner may ride on sets or trains 
of tubs where the haulage is worked by 
gravity or meclianical power, A workman, 
when signing on for work at a colliery where 
ho was employed as a ^Ivage man, was 
supplied with a summarised copy of this 
provision. Men-riding trolleys wei'e pro- 
vided for carrying the men up the dips at the 
end of their shift. The workman, with two 
other salvage men, was ordoi’ed in tlie middle 
of a shift to move twenty-six pipes from the 
bottom to the top of a dip, a distance of 
about seventy yards. Half the pipes were 
loaded Sc hauled up oe a timber-trolley. 
The workman, instead of walking down to 
assist in loading the niniMinder, got into an 
empty tub attached L) tlie descending tiinber- 
irolley. In the descent the tub became 
derailed by an accident in the haulage engine- 
house Sc the woi'lanan was killed, llis widow 
claimed compensation. ’J'he county ct. judge 
found that the workman rude in the tub for 
the purpos(^s of Sc in conm^cUon with his 
employer’s business in that he did it to save 
time, &. held that he was still within the scope 
of his employment, altliough acting in contra- 
. vention of the statviLay prt>hil)ition, inas- 
much as the prohibitum was only conccirned 
with tlie mode of carrying uni his work. An 
award having been imule in favour of tlie 
dependant, the employers apptjaled : - JIM : 
the question was one of dcigreo Sc ihereiore 
one of fact for the county ct. judge. In this 
case there was evidence to support the tinding 

& no misdirection. IIannahy v. Llay Main 

(kujJErtiEk, liTD., [1931 | 1 K. B. 602 ; 100 
L. .7. K. B. 353 ; Ml 1.. 'J’. 790 ; 23 B. W. 
C. C. 403, C. A. 

2512c. Riding on Journey of trams.]— A miner 
& his son, working on the same shift, had to 
return to the pit shaft by the main drift along 
which journeys of trams wore being hauled. 
While they were returning, the cable of a 
journey of trams broke Sc ran back some 
twenty yards. The son was Hum found to 
be pinned underneath the corner of an over- 
turned tram Sc the father was found lying 
across another derailed tram, holding th(; 
signal rope & seriously injured. The boy died 
im mediately Sc the fatiier died two days later. 
The widow claimed compensation on behalf 
of herself Sc her surviving childnm. The 
county ct. judge found that the workman liad 
been riding on the journey of trams ci^ntrary 
to the prohibition contained in <’oaI Mines 
Act, 1911 (c. 60), s. 43 (2), Sc consequently 
was not acting in the course of his employ- 
ment at the time of the accident. He 
therefore made an award in favour of the 
employers. The dependants appealed 
Held : there was evidence to support the 
finding Sc no misdirection. — 15 dwarj>8 v. 
Ocean Coal Co., Ltd. (1929), 22 B. W. O. C. 
254, C. A. 

2515a. Workman entering prohibited place by 
mistake.] — A series of cubicles for electrical 
works were in course of bcslng fitted ui>, some of 
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which had been conipleied Sd contained live 
electrical machinery, ^ were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his Job, was 
very short-sighted, was found electrocuted 
in one of the completed cubicles, he having 
unlocked the others. The county ct. Judge 
drew the inference that the workman h^ 
entered a completed cubicle b]r mistake, & 
was there for the purposes of ms employers* 
trade or business, & that the accident arose 
out of & in the course of his employment : — 
Held : there was evidence to support this 
inference of fact, & although the workman 
was acting contrary to a prohibition, the 
accident must be deemed to arise out of & 
in the course of the employment.-— Carter v, 
British Thomson-Houston Co., Ltd. (1927), 
X37 L. T. 329 ; 20 B. W. C. C. 331, C. A. 

2528. Add, Annotation : — Consd. Dixon v, Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 

2585. Add, Annotations : — Consd. Hannaby v, 
Llay Main Collieries, Ltd., [1931] 1 K. B. 
602. Raid. Edwards v* Gwauncaegurwen 
Colliery Co., James v, Same, Jenkins v. Same 
• (1926), 96 L. J. K. B. 337. 

2641. Add, Annotation : — Refd. Dixon v, Ayre- 
^ some S.S. Owners (1930), 99 L. J. K. B. 260. 

2547. Add., Annotations: — As to (2) Refd. Durie v. 
Anchor-Donaldson Line (*926), 19 B. W. 
C. C. 512 ; Taylorv. Lock (1930), 99 L. J. K. B. 
245. Omerally, Refd. Simpson v, London, 
Midland & Scottish By. Co., [1931] A. C. 361. 

2648. Add, Annotations : — Apld. Morrison v, S.S. 
Aboukir, Woods v. Same (1928), 21 B. W. 
C. C. 163. Refd. Black v, Hesperides S.S. 
Owners (1929), 22 B. W, 0. C. 295; Simp- 
son V, London, Midland Scottish By. Co., 
[1931] A. C. 361. 

2562. Add, Annotation : — Refd. Dixon v, Ayve~ 
some S.S. Owners (1930), 23 B. W. 0. O. 29. 

2552a. Drowned when using boat not provided by 
employer.] — Five sailoi*s got leave to go on 
shore. The bo’sun said that the^ were not 
bound to be back in the ship until 6.15 u.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last Journey 
to the ship by the launch would be made at 
8 p.m., A that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave till later than 
8 p.m., St, tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the launch never came for them at 10 p.m,, 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stem. The dbaghy, 
though the men were unaware of it, was 
rotten &; sank, the result being that tktee of 


the five men were drowned there 

was no contractual obligation on the deceased 
men to return to thw ship by the boat they 
used, which was not provided by the em- 
ployers, & as no such duty was on the men 
to use that boat» the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or. in other words, in the 
course of their employment. — Robertson v, 
Appaxjlohbb (Owners), Bovira v. Same 
(1926), 186 L. T. 488; 20 B. W. O. O. 67. 
0. A. 

Annotationa: — Oonsd. Morrtdon v, SS. Aboukir, Woods o. 

Same (1028). 21 B. W. 0. 0. 163 ; Black v. Hesperides S.S. 

Owners (1029), 22 B. W. 0. O. 295. 

2552b. Standing up In boat to take hold of gang- 
way — Boat sinking.] — M. & W. were members 
of the crew of a ship lying in a river about 
twenty-five feet from the wharf. The ship 
provided no boat for the purpose of going 
to or from the shore. A game of football 
was being played on shore, at which the 
captain & some of the officers were present 
& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 
men were drowned. The county ct. Judge 
held the accident was occasioned by a 
reasonable attempt to get kold of the gang- 
way, & such attempt involved more than an 
ordinary risk of navigation to Which any 
passenger would be exposed, & was an act 
specifically connected with his employment 
on the ship, & be made an award in favour 
of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment : — Held : there was 
evidence to support the finding. — Morrison 
V. Aboukir (Owners), Woods v. Same 
(1928), 21 B. W. C. 0. 163, 0. A. 

2552c. Seaman crossing barges Instead of using 
boat.]— A sailor who was on shore on leave 
from his ship returned to the ship by walking 
over barges which lay between it & the 
quay, &, while doing so, fell into the water 
& was drowned. The employers had pro- 
vided a boat & boatman for the members 
of the crew to get from & to the ship, but 
most of the crew used the way over the 
barges, & that was acquiesced in by the 
officers : — Held : the sailor being under no 
obligation or duty to his employers to return 
by this means, was not in the course of his 
employment in so doing, & therefore the 
accident did not arise in the course of the 
employment. — ^Black v, Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 296, C. A. 

2552d* Fall from ship’s bulwark.] — The deceased 
workman was a coal trimmer. On the day 
of the accident, he A the foreman of the 
trimmers had gone on reeps.’ steamship 
A. to place the chute in position, so that the 


PART XIV. SECT. 5, SUB-SECT. 2.— F. 

sv. Fall froin ship lying between 
barge <!t gttay .} — A oanal baive, with a 
cargo of grun. whiob was to be trans- 
feirecl to a ship lying alongside the 
miay, drew up on the rives' slae of this 
ship & lay alongside it secured in that 
position by hawsers. The only reason- 
able way the men on the barro had of 
going ashore was to oross this ship Sc 
then cross the gangway between it Sc 


tbe quay. In the interval before the 
disoharging of the cargo began, the 
master of the barge went ashore to 
obtain refreshments, cash a cheque. Sc 
to use a lavatory, there being no 
lavatory on the bar^ On his rmum, 
having crossed the ship he was pro- 
oeeding to get from it to tbe bam, 
there being no gangway between the 
ship & the barge, when be lUIpped Sc 
tell into the nver ic was drowned. 
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There was some evidence that tbe crew 
of the barge could not go ashore with- 
out the permission of tbe master of 
the barge, but .there was no evidence 
that tbe master oould not go ashore 
without leave from tome snperlor 
officer of his employers : the 

accident arose out ot Sc in the course 
of the employment. — Lawlor e. 
Quand Canal Oo., 11029] X.R. 483. — 
Ule 
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coal otmld b« shot Into the hold. Having 
dono thoy both loft the ship. The 

fopeipflip stepped on to the ship’s bulwark 
S5 from there he stepped on to the top of the 
handrail on the quay, a distance of about 
two feet, oc then hopped on to the quay* 
The deceased wor^an followed, but in 
stuping oft the ship’s bulwark he slipped, 
fell, & was killed. After the accident the 
foreman noticed for the first time that there 
was a ladder provided to bridge the two-foot 
space between the ship’s bulwark & the 
handrail on the quay, & it was admitted that 
stepping across from the ship’s bulwark to 
the quay was not the right way of leaving 
the ship. The county ct. judge made an 
award m favour of the employers : — Held : 
the maimer in which the deceased workman 
left the ship was not so far removed from 
anything contemplated by either party as 
to preclude the ct. from holding that the 
accident arose out of & in the course of the 
OTttployment. The case must be remitted 
to the county ct. judge to assess com- 
pensation. — Dixon v. Avresome S.S. 
Owners (1930), 99 L. J. K. B. 260 ; 142 
L. T. 465 ; 18 M. L. C. 11.5 ; 23 B. W. 
C. O. 29, C. A. ' 

2560. Add, Annotations : — As to i‘S) Apld. Howells 
V. G. W, By. (1928), 97 L. J . K. B. 183. Consd. 
Dyson V. Vickers- Armstrong, Ltd. (1929), 142 
L. T. 840 ; Sparey v. Bath R. D. 0. (1930), 
23 B. W. 0. C. 263. Retd. .Tardine v. Steel 
Co. of Scotland (1926), 19 B. W. 0. 0. 726. 

2560. Add, Annotation : — Consd. Hannaby v. Llay 
Main CoUieries, Ltd., [1931] 1 K, B. 602. 

2569. Add, Annotation : — Refd. Gorman v. X^jxrclay 
Curie (1926), 19 B. W. C. 0. 664. 

2572. Add, Annotatiom : — Expld. Edwards v, 
Gwauncaegurwen Colliery Co., James v. 
Same, Jenkins v. Same (1920), 90 L, J. K. B. 
337. Consd, Clarke v. Southern By. (1027), 
90 L. J. K. B. 572. Refd. James v. Peuderyn 
Limestone Quarries (Hirwain) (1920), 20 
B. W. C. 0. 27 ; Stokoe v. Mickley Coal C^o. 
(1928), 138 L. T. 566 ; Davison v, Hoimside 
& South Moor ‘Collieries, Napper v, Larabt-on, 
Hetton & Joicey CoUieries (1029), 140 L. T. 
511 ; Hannaby v, Llay Main CoUieries, Ltd., 
[1931] 1 K. B. 602. 

2573. Add, Annotations : — Consd. Dennison v, 
KeiUer (1926), 19 B. W. C. C. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. C. C. 
643 ; Davison v, Hoimside & South Moor 
ColUeriesi Napper v. Lambton, Hetton & 
Joicey CoUieries (1929), 140 L. T. 611. Refd. 
James v, Penderyn Limestone Quarries 
(Hirwain) (1926), 20 B. W. C. C. 27 ; Brother- 
t<m V, Jackson (1928), 98 L. J, K. B. 70 ; 
Stephenson v, British Insulated ('ables. Ltd. 
(1930), 23 B. W. C. O. 649. 

.] — Deceased was a mosaic worker em- 
ployed by applts., who had . a flooring con- 
tract at K., & deceased was caiTying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 


travel by train from L. to K. daily, & he was 
paid by applts. for the time occupied in so 
t ravelling, his raihi^ay ticket was also paid 
for by applts. Deceased, having gone to 
sleep, got out of the train whilst it was in 
motion leaving K. & slipped on the platform 
08 he landed, feU heavily on his back. Iris 
head striking the platform violently, & died 
of the injuries received : — Held : though 
<leceiised was in the course of his employment 
whUo travelling in the train, ho warf com- 
mitting an illegal act in getting out of the 
tr/iin wliile iu motion, & was doing an act 
which did not arise out of the employment, 
but under the above sect, it must be deemed 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of Ac 
for the purposes of the eniph>yers’ trade or 
business, iV the act done was not so contrary 
to lau as to put the man wholly outside the 
sphere of the employment, & his widow’ was 
entitled to compensation. — Altohelli v, 
JouN Ellis & Sons, Ltd. (1920), 130 L. T. 
002 ; 20 B. W. C. (’. 190, C. A. 

2578. Add, A nnotations : - Apld, Lye v, British 
Argentine Meat l^o. (1923), Lt4. (1927), 20 
B. W. O. C. .'Ml ; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. (!. C, 440. 
Refd. Pruce v, Davey (1920), 130 L. T. 001. 

2579. Add. Annotatiom - Vonsd, Moule v. Mai- 
mite Food lOxtract Co. ■ 1927), 20 B. W. C, C. 
440. Refd. (lorman r. iijir<*lay Curie (1926), 
19 B. W. C. C. .604 ; Pruce r. Davey (1920), 
130 L. T. 001. 

2581. Add. AnmdalUm: — Consd. Holden v. 

Premier VVat^?rproof Pubb< r Co. (1930), 
144 L. T. 6 JO. 

2582. Add, A7inolations: — Consd. Ijawronei* r. 
Matthews (1924), Ltd. (1928), 97 L. .1, K. B. 
768 ; Holden v. Pre.mirT Watfjrproof ^ 
lUibber Co. (1930), 144 L. T. 619. 

2583. Add, AnnoUdion : — Refd. Lawrence v, 
Matthews (1924), Ltd. fl928), 97 L. J. K. B. 
768. 

2586. Add. AnnotutUm : — Refd. Holden v. 

IVemier Waha’proof & llubber Co. (1930), 
144 1.. T. 519. 

2589a. .] — A porter employed by furniture 

upJiolstery rnaJiiTS claimed coinpen.sation for 
injury by aecident arising out of an assault 
committt>d upon him in the course of his 
employment. V\'hilst engaged in loading 
furnit-urci into a railway van outside resp.’s 
premises an altercation arose bet ween appet. 
& the van driver in consetpauice of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck appet. in the facrj, & so injured one 
of his eyes that it had to be r«unoved. Tlie 
county ct. judge disiiUHSSjd the application, 
finding that though tlie assault was an 
accident, it wtis not one of the risks of appet. 's 
employment that he should be assaulted, 
it was not the result of doing anything at 
service to his employer, & it was not an 
accident arising out of the employment : — 


PAtn XIV. SECT. 6, SUB-SECT. 3.—A. 

f 1. Workman fdchina hoi water for 
w.J^B'oDowliig a practice or custOoi 
knowD to bis employer, a worker left 
tlie Job npoa wbirii ho was worJctiis to 
go from one part of his employer's 
pimoifiea to another daring nls cm- 
uoyer^ time. In order to prooore hoi 


water for t»j« for the midday moal of 
& hl« fellow-workerti ; he war 
doing tliia for the pornoac? «f more coii* 
veiilcntly supplying them with the hot 
water which the employer liahitnally 
provlcled. generally as a mattci- of 
statutoiy oDligatton* somethnes wltb- 
oni that compnlofon. btti In like case. 
Whilst on the way to the employer's 
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boiler (Moitalning tb<‘ hot w«t<^r, he wue 
injured by a motor car on u rood ou 
t ho employer’8 r*n*rni.se« : — Held : the 
aceidont ai’OHc In the ofiurse of biw em- 
ployment, & he WHH entitled to com- 
ponsHtion. — P earson v. Frkmantlb 
Hakbocr Trust ( 1029 ), 42 O. L. K. 
320.™ AUS. 
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Held : the decision was right, 849 there was 
evidence upon which the judge could support 
his decision, & no misdirection. — L ee v. 
Breckman (S. & I.) & Co. (1928), 138 L. T. 
010 ; 44 T. L. R. 236 ; 72 Sol. Jo. 154 ; 21 

B. W. C. O. 32, O. A. 

2589b. .] — A ship’s fireman who bad been on 

shore was carried back to the ship quite 
drunk. The ship sailed with the drunken 
ipan absent from his duty. An hour after 
the ship had sailed a fellow-workman was 
ordered to go & fetch him. The workman 
foimd the dmnken man in his bunk &; gave 
the message, whereupon the drunken man 
seized a razor & inflicted severe injuries on 
the workman. The injured man claimed 
compensation. The county ct. judge found 
that the workman was injured by accident 
aiTsing out of & in the course of his employ- 
ment & made an award in his favour. The 
employers appealed : — Held : there was 
evidence to support the finding & no mis- 
direction. Appeal dismissed. — R ennie v. 
DAiiGLEisn Steamshippinq Co., Ltd. (1030), 
23 B. W. C. 0. 601, C. A. 

2594a. Attendant o( urinal — Assault by drunkard.] 

— A workman employed as an underground 
. urinal attendant in the East End of London, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a watcr- 
* closet. As a result, the workman, who 
already suffered from partial loss of sight, 
was totally blinded. The county ct. judge 
heard no evidence as to the quantum of com- 
pensation, but decided as a point of law that 
be could not hold that the accident arose out 
of the emploj^ment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. He tluTefore made 
jin award in favour of the employers. The 
workman appealed i—lield : the workman, 
by th(5 nature of his employment, was 
exposed to risks to which ordinary members 
of the public were not exposed & the 
accident arose out of the employment. — 
Smith v. Stepney Cohpn. (1929), 22 B. W. 

C. C. 461, C. A. 

A iuu)l(Uioii ; — Refd. HoUion V. rixuuior Wulci-pi ool it Jtublwr 
Co. (15)30), 23 I». W. C. C. 400. 

2594b. Workman murdered by mad fellow-work- 
man.] — A workman was murdered in a 
nil)bor factory by a fellow-workman, who 
suddenly developed homicidal mania. His 
father claimed compensation as a dependant. 
The county ct, judge made an award in his 
favour, holding that, thougli there was no 
sX)ecial risk attacdiod to the nature of the 
employment, the workman was bound by 
his duty to work near the man who ultimately 
wont mad, & was therefore exposed to a risk 
not equally shared with the rest of the com- 
munity. The employers appealed, & it was 
argued on behalf of the dependant on appeal 
that a risk was attached to the locality in 
which the workman was murdered by reason 
of the presence of a madman ; — HM ; the 
risk of being attacked by a madman did not 
arise out of the employment either by reason 
of the duties performed by the workman or 
by reason of tlie locality in which they were 
performed. — Holden v. Premier Water- 
proof & Rubber Co., Ltd. (1930), 144 L. T. 
619 ; 47 T. L. R. 169 ; 23 B. W. 0. C. 460, 
O. A. 


2597* Add. Annotations -Refd. Holden v. Premier 
Waterproof & Rubber Co. (1930), 23 B. W. 
C. O. 460 ; Simpson v. London, Midland & 
Scottish Ry. Co., [1931] A. C. 361. 

2602a. .] — A ship’s fireman was foimd 

injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
three hours earlier in a hopelessly dmmken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment i—Held : the judge could have come 
to no other conclusion on the evidence, & 
there was no misdirection. — Watson v. 
Aleppo (Owners) (1927), 20 B. W. C. C. 
634, 0. A. 

2604. Add. Annotation : — As to (2) Refd. Lawrence 
V. Matthews (1924), Ltd. (1928), 97 L. J. 
K. B. 758. 

2605. Add. Annotation : — Refd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2612a. Splinter in finger — Workman making pack- 
ing-cases.] — A workman engaged in making 
wooden packing-cases complained to « M^elfare 
worker in his employers’ works that he 
thought liti lijui a splinter in tlie little finger 
of Jiis right liond, but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to remove a splinter from 
a finger, &> tliis pai'ticular workman bad done 
so on several occasions. The fingei’ became 
red A swollen, & five days later a doctor 
found a small bleb on it containing pus. The 
workman was feverish & was sent to hospital, 
where he died of septic pneumonia ten days 
after Ids complaint to the welfare worker. 
In liis evidence the house-surgeon of the 
hospital said, “ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleb. Crack 
might bo microscopical or it might be a 
foreign body entering there. The latter is 
the most usual.” There was no evidence 
that the workman did any work at home which 
might cause a similar injui’y. On a claim 
by the dependants, the county ct. judge 
found the following facts : (a) sepsis was due 
to the entry of a foreign body, the point of 
entry being indicated by the bleb, (6) deceased 
had previously got splinters in his hand, such 
as led to festering, (c) such a splinter would 
be likely to produce the condition of 
deceased’s finger. From these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, A that he, therefore, died from 
an accident arising out of & in the course 
of his employment. The employets 
appealed : — Held : there was evidence to 
support the findings of fact, & the county 
ct. judge was entitled to draw from those 
facts the inference which he did. — Hurst, v. 
Walter’s Palm Toffee CJo., Ltd. (1929), 
22 B. W. C. C. 215, C. A. 

2618a. Scratches — Furniture remover.] — A work- 
man, employed to drive a lorry & move 
furniture, frequently received scratches in 
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the oou^ of his work, but usually took no 
notice or them. On returning from' his work 
one evening he showed his wife tiiat his 
fingers were scratched. He sulYered great 
pmn under the arm during the night & died 
^thin seven days of septic poisoning. He 
had no hobby or occupation at home wliich 
exposed him to scratches. The county ct. 
judge found that death was due to an inimr 
arisi^ out of the employment. The 
employers appealed i—Hcld : there was e\i- 
dence to suppoit the finding & no mis- 
direction. — P iper v. De’ath Bros. (1929). 22 
B. W. C. C. 73, C. A. 

2619. Add, Annotations : — Apld. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Consd. Loo v. Brockman (1928), 138 
L. T. 010 ; Holden v. Premier Waterproof & 
Bubber Co. (1930), 144 L. T. 519. Refd. 
Simpson v, London, Midland & Scottish By. 
Co., [1931] A. C. 351. 

2619a. — ^A commercial traveller was killed 

by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently t aused by a gale of unusual 
force ; — Held : io- deceased was brought into 
a danger zone by reason of his employment, 
the accident arose “ out of the employment ” 
within Workmen’s Compensation Act, 1925 
(c. 84), 8 . 1 , the question as to what caused 
the fall of the tree was irrelevant. — Lawrence 
V, MATTHiiWS (1924), Ltd., [1929] 1 K. B. 1 : 
97 L. J. K. B. 768 ; 140 L. T. 25 ; 44 

T. L. B. 812 ; 21 B. W. C. C. 346, C. A. 

AjmotaHcm.:-~CoVLB(L, Holden v. I^ixiuUcr Y^'aioiiu-oof &. 

•Kubbor Co. (1030), 144 L. T. 510. 

2624. Add. Annotation : — Consd. HoiOvn v. 

Premier Waterproof & Bubber Co. (10301. ; 
144 L. T. 610. 

2627. Add. Annotations : — As f<) (1 ) Consd. Holden 
V. Premier Waterproof & Bubber Co. (1930), 
144 L. T. 619 ; Simpson u. London, Midland 
& Scottish By, Co., [1931] A. O. 351 ; Sparey 
V. Bath B. D. C. (1930), 23 B. W. 0. C. 203. 
Refd. lifiwrence v. Matthews (1924), Ltd. 
(1928), 97 L. J. K. B. 758 ; Smith v. Stepney 
Corpn.^(1929), 22 B. W. C. 0. 451. As to (2) 
Refd. l.wawrence v. Matthews (1024), Ltd. 
(1928), 97 L. J. K. B. 758. 

2629. Add. Annotation : — Consd. Holden v. 

Premier Wateii^roof & Rubber Co. (1930). 
144 L. T. 619. 

2646. Add. Annotation : — Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 274. 

2647. Add. Annotations : — Consd. Davis T^ondou, 
Midland &: Scottish By. Co. (1930), 23 
B. W. C. C. 308. Refd. Hurst v. Wedter’s 
Palm Toliee Co. (1929), 22 B. W. C. C. 215. 

2649, Add. Annotations : — Apld. Stroud v. Bath Gas 
Light & Coke Co. (1927), 137 L. T. 023. 
Consd. Stokoe v. Mickley Coal C'o. (1928), 138 
L. T. 566. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. C. C. 254. 

2651. Add. Annotation : — Consd. Simpson v. 
Ixmdon, Midland & Scottish By. Co., (1931] 
A. C. 361. 


2652. Add. Annotation : — Refd. Stroud v. Bath 
Gas Light ds.Coke Co. (1927), 137 L. T. 623. 

2653a. ,] — ^A workman in charge of a 

coke-conveyor was found entangled in the 
nxachinery, & died shortly after being re- 
leased. There was no explanation of how he 
met with the accident, but when last seen 
shqrtly before he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workman was acting in the course of his 
employment : — Held : tlio county ct. judge 
was entitled to draw the inference he did, <S 5 
there no misdirection. — Stroud ik Bath 

Gas Light Coke Co. (1927), 137 L. T. 
623 ; 20 B. W. C. 0. 496, C. A. 

.Inno/a/ion;— Consd. Muscroft w. Stewarts & Lloyds ll‘J28), 
21 H. VV. C. C. 271. 

2656. Add. Annolalions As to (1) Consd. .Tones 
r. Cory (1926). 20 B. W. C. C. 251 ; Muscroft 
V. Stewarts ^ Lloyds (1928), 21 B. W. C. C. 
271. 

2658. Add, Anvotation : Apld. hldwards v. Ocean 
Coal Vo. (1929), 22 B. W. C. C. 254. 

2660. Add. Annotation : Refd. Gill v. l*errott 
(1928), 21 B. W. C. C. 9. 

2665. Add. Annotations ; Consd. llaebnrnrj. lioch- 

gelly Iron Coal (V). (1926). 20 B. W. V. C. 
637 ; Bradley v. lyondoii & North It’astern 
By. Co. (1931 ), 145 L. '1'. 30. Refd. hVrgUHon 
V. Shotts Iron Co. (1927 >, 20 B. W. C. C. 741. 

2666. Add. Consd. Cole v. L. & 

N. K. Bv. (1928), 21 B. W. C. C. 87. 
Refd. Ferguson v. Shotts Iron (X). (1927), 20 
B. W. C. C. 741. 

2668a. Dispenser Scratch, j Appot. was 

employed by two doctors \u piirtne.tHliip as 
a dispenser, her duties l>eirig to (ill me.diciue 
bottles & ch^an in.stru merits. On Nov. 9, 
1926, at 10.30 whilst so employed, slu^ 

noticed tirat her* right tJiurriL was bliMsling, 
but was not HUi*e how the H(;ratcli whieh 
cauHtHl the bleeding ha.d oc'curred, & she iiad 
not felt pain. She iuferivid that sht* must 
hav(i knockt:d it at the time on a rough 
bit of wood at the sirlc* of the sink or ou tlie 
edge of a cork box. She applied iodim?, but 
as the bletfding did not st^p hIh; went if> the 
assistant, who bandaged her tliumh, slie 
continiKMl at work until 11.30, when she 
went 1.0 one of tie; partner's, who dressed the 
woiiml. On Nov. HI she felt ♦^oo unwell to 
go to work. At sub8(*quently was in the 
infirmaiy until Jan. 18, 1927, Fuffering from 
septic poisoning: — field: (1) lher<J were 
sufficient facts proved before the county ct. 
judge to (mabb* him to draw an inferenee one 
way or the other, so tiiat then* was no 
necijMsity for surmifK*, cfrnjeciures or guess ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary. — 
Gill v. Perroit (1928), 21 B. W. C. C. 0, 
V. A. 

2668b. Workman moving gutters with sharp 

edges.] — On May 16 a workman w/is 
employed as a labou^r in moving mmi- 
circular rain gutters v/ith somewhat sharp 
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INQTON V. Dt7BT4N & BlESSIXUTOX 

Steam Tramway C3o., B027J Ir. 75; 
20 B. W. C. C. 862,— IR. 


1 PART XIV. SECT. 6, SUB-SECT. 4.— 
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I 2652 ii. Workman'^ flnoer 

! ertuthed by mafiyle — Pain vjrongfuUy 
aUritnUed by workman to prick from 
Bbidsom V. Perth Diocu- 
i SAN TnverrMxs (1025). W. A. L. R. 
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1 »w. Claim vwmccessful — Origin of 

infection unexplained.]— O akes v. Hol- 
liday, [1927] N. Z. h. R. 263.— N.Z. 
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edges, & retiuned home with a slight wound 
inliis right shoulder. On the following day 
he told a fellow-workman that he was 
feeling his shoulder/’ but he continued at 
work until May 21. A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on .May 25 from septicssmia. 
The widow spoke to the employers’ time- 
keeper of the death & gave formal ifotioe on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice : — Held : there was evidence to 

support the Andings, & no misdirection. — 
Flbtchku v, Sinclair Iron Co., Ltd. (1928), 
21 B. W. C. C. 02, 0. A. 

2676. Add, Annoiaii'On : — Refd. Simpson v. 
Juondon, Midland & Scottish Ky. Co., [1931] 
A. C. 361. 

2680. Add, Annotatimi : — Consd. Simpson v. 

lx)ndon, Midland & Scottish Ky. Co., |1931] 
A. a 361. 

2681. Add, A nnoiationft : — Consd. Simpson v, i 
Jiondon, Midland A Scottish Ky. Co., [1931] 
A. C. 351. Refd. Stroud v, Bath Gas Light 

. A Coke Co. (1927), 137 L. T. 623. 

2600a. Chronic glaucoma.] — stoker, 

who was already blind in his left eye, com- 
plained tliat he had become completely blind. 
Ilo alleged that a foreigi body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined liira, diagnosed the case as one of 
clironic glaucoma. The county ct. judge 
found tliat the workman was at all material 
times suffering from chronic glaucoma, & 
that ther(^ was no injury by accident arising 
out of or in the course of his employment ; — 
Held : there was evidence to support the 
finding, & no misdirection. — Warsawa r. 
WA'rsNEss (Owners) (1921), 21 B. W. C. C. 
85, C. A. 

2660b. Cataract.] — A foreman elec- 

trician had since the age of seven worn 
spectacles in order to save a permanent 
squint. On Apr. 10, 1920, an ignition tube 
burst, & some pai-ticles of dust & cai*bon 
struck his riglit eye. The right side of the 
face was blac^kc^ned, butefter his eye had been 
bathed & particles of carbon washed out, 
he continued at work until Jan, 1928, 
although from time to time the right eye 
became inflamed. In Feb, 1928, cataract 
was diagnosed, & in Oct. 1028, the right eye 
was excised. After the operation the work- 
man resumed his work with the same em- 
ployer & earned the same wages. On an 
application for compensation the county ct. 
judge said he was not satisfied that the 
w^orkman had made out a primd facie case of 
incapacity due to the accident in 1920 &■ 
did not call on the employers, but dismissed 
the applicatioq with Costs. The workman 
appealed on the ground that the award was 
against the weight of evidence : — Held : the 
evidence justified the county ct, judge in | 


findhig that the incapacity was not due to 
the accident.— JoNBB v..Fbtofbb (A. & E.), 
Ltd. (1929), 22 B. W* O. C. 406, 0. A. 

2691. Add, Annoiaiions : — As to (1) Consd. Johnson 
V, Warren (F.) & Oo, (1928), 21 B. W. 0. 0. 
411. Expld. Ohurch v, Ougdale & Adams, 
Ltd. (1920), 22 B. W. 0. C. 444. 

2692. Add, Annotation : — Consd. Simpson v, 

Jjondon, Midland & Scottish By. Co., [1931] 
A. C. 351. 

2698. Add, Annotations : — Apld. Stroud v, Bath 
Gas Light & Coke Oo. (1927). 137 L. T. 623. 
Consd. Stokoe v, Miokley Coal Oo. (1028), 138 
L. T. 666. Apld. Edwards v. Ocean Oo^ Oo. 
(1929), 22 B. W. 0. 0. 254. Consd. Simpson 
V. London, Midland & Scottish By. Co., 
[1931] A. O. 361. 

2693a. Railway guard travelling as pas- 

senger.] — A railway guard, instructed to 
travel from Glasgow to Gourock in ordea* to 
take cliarge of a train there, got into an 
empty compartment at Glasgow. On arrival 
of the train at Gourock he was missing, but 
articles belonging to the man were found on 
the seat of the compartment. He was after- 
wards found lying unconscious in a tunnel 
between Ghisgow & Gourock at the left side 
of the direction of the train, & he died from 
a fractured skull without recovering con- 
sciousness. The compartment at Gourock 
had its left door shut but the window open. 
Upon a claim by his dependants for com- 
pensation, the arbitrator negatived violence 
& suicide, & found that the man met his 
death by falling accidentally from the window 
of the compartment, & on these facts he coA- 
cludod that the accident arose out of & in the 
course of the deceased’s employment & 
awarded compensation ; — Held : the arbi- 
trator was entitled on the facts found to draw 
the inference that the accident to the deceased 
arose out of as well as in the course of his 
employment. 

Tlie nile to be deduced from the authorities 
for application to unexplained accident cases 
is that where the evidence establishes that 
in the coui'se of his employment the workman 
was properly in a plaice to which some risk 
particular thereto attaches, & an accident 
occui*s capable of explanation solely by 
reference to that risk, It is legitimate, not- 
withstfmding the absence of evidence as to 
the immediate circumstances of the accident, 
to attribute the accident to that risk, & to 
hold that the accident arose out of the 
employment, but the inference as to the 
orq^ of the accident may be displaced by 
evidence tending to show that the accident 
was due to some action of the workman 
outside the scope of his employment {per 
Cur.). — Simpson v, London, Midland & 
Scottish Ky. Co., [1931] A. C. 861 ; 100 
L. J. P. O. 98 ; 144 L. T. 730 ; 47 T. L. R. 
206 ; 75 Sol. Jo. 165 ; 24 B. W. 0. 0. 1, 
H. L. 

2697. Add, Annotations: — Expld. Simpson v, 
lx>ndon. Midland &: Scottish By. Co., [1931] 
A. C. 351. Mentd. Jones v. Great Western 
By. Co. (1930), 47 T. L.^ B. 89. 


PART XIV. SECT. 5, SUB-SECT. 4.— 
B. (iV 

b i. irorleman leaving vsork to 

relieve iMttire.] — Tho premises of a coal 
importer adjoined the Grand Canal 
Docks. Although a oonaiderable 


uumlior of men were employed on | 
these premises, no lavatory aocommo- 
datlon was provided, & it was 
onstomary for the employees to go 
across a pattng on to a track about 
three feet wide which pawed along 
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the edge of the dooke & to relieve 
nature either on the track, which wee 
on the employer's premises, or at some 
little distanoe outatde the premises at 
steps whioh led down to the water's 
edge. The dinner botir for the maD 
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2706» Add. AnnotuHons : — Consd. Muscroffc v. 
Stewarts Sd Lloyds (1928), 21 B. W. C. C. 
274. Expld. Sunpson v. London, Midland 
& Scottish Ry. Co., [3 931] A. C, 351. Refd. 
Gill V. Perrott (1928), 21 B. W. C. C. 9. 

2710. Add. Annotation Consd. Mnscroft v. 
Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 

2710a. — — •] — A miner, who was known to 

be suffering from valvular disease of the 
heart, returned to w'ork against his doctor’s 
advice. His condition was such that lie was 
liable to collapse or sudd(‘n death at any 
moment. He went down the mine at 
10.30 p.in., & was alive <&• well at 3 o’clock. 
At 4 o’clock he was found dead in ids stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, &. ho had no pick 
in his hand. He was alone at tin; time of his 
death, & thei*e was no evidence of what the 
man was actually doing ; — Held : there was 
no evidence that the man’s death was caused 
by any strain at work. A:, no evidence that 
death resulted from any injury by aeeid('nt 
arising out of the einploymeut. — 

V. Stewarts & Lloyds,* Ltd. (1928), 140 
L. T. 04 ; 21 B. W. C. C. 274, C. A. 

2710b. .]- A plasterer’s labourer was 

whitewashing while standing on a plank sup- 
ported by trestles. He suddenly fell dead 
on to the floor. A post-mortem examination j 
showed that he had been suffering from 
advanced di.soas(j of the heart, ’riie widow 
claimed compensation. The county ct. judge 
held that there was no evidtuice of any 
accident. The dependant appealed : — Held : 
it was purely a questitui of fact for the county 
ct. judge & there was no misdirects n. A,.peal 
dismissed. — Po(}SON v. TuNNACLitTE 
24 B. W. 0. 0. 8(5, C. A. 

2713. Add. Annotaiion Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2714. Add. Amiotation .’ —Consd. Flanagan v. 

Ackers Whitley (192(5), 19 B. W. C. C. 399. | 

2720a. Hernia strangulated in fresh employ- i 

ment.J On Feb. (i, 1930, a lilaeksmith ru])- | 
tured himself while at work. A doctor j 
showed him how to reduce tlie liernia K he 
was able to continue his work witlsjuf any ; 
outward sign of incapacity until on May 11, 
1930, he was discliarg(?d owing slackness j 
of trade. On .Tune 25 lie ent-(U*ed th*; ein- 
ployment of fresh employers a.s a lOacksiuitl) ; 


& on the same day, while lifting a steel bar 
weighing a hundredweight, strangulated the 
herain an imniediare operation became 
necessary. The lift was not an abnormal one, 
but was in the ordinary course of a black- 
smith’s work. He was totally incapacitated 
for seven weeks &. claimed compensation for 
that period from the previous employer. 
'The county ct. judge found that the in- 
capacity caused on June 25 was a direct 
I consequence of the accident on Feb. 6. The 
I employers appealed : — Held : it was a 

I question of fact for the county ct. judge, & 

I there was evidence to stipport the finding 
! no misdirecl ion. Appeal dismissed. — B rad- 
1 ST 1 AW V. Richaud.sonh, Wkstoauth Co., 

1 Ltd. (1931), 24 B. W. C. C. 04, C. A. 

2721. Add. Annotatinn .* -Retd. Simpson t>. 
Ixmdon, Midland tS: Scottish Ry. Co., [1931] 
A. C, 3r>l. 

2731a. Death from drinking caustic soda In 

tea.]-- A workman was entitled to rc'fresh- 
liimHelf with a cup of te/i while he was work- 
ing. Near to his iJace of W(U‘k there was a 
bucket of caustic scula which was occi]ls ion ally 
used to wash the wails. On drinking from 
his eup ho f(‘lt a burning sensiitiou & became 
totally inca])aoitated from the effects of 
drinking (caustic soda. There was no evi- 
d<ince as to how, or by wlann, the caustic soda 
couhi liave been ])ut; into the cup. The 
county ct. judge held t bat the accident did 
not arise out of the ein)>Io> inent, & made his 
award lor the einjdte/er. 'Vlie wi>rkman 
appealtsl : Held: on the (fvidern^e no 
infereiic(5 could b(‘ di*awn tliat tiio ac-cidemt 
arose out of the omploynient. Appeal dis- 
missed.-- (iiiAiCY v. Mam’IIIuw Brown A Co., 
Ltd. (1931), 21 B. VV. (5. (.'. 210. 

2734a. — .] - A miner \va,s about to insr*rt 

a fuse in a det<»nator in the coui*8o of lus 
duties \vh(Ui the detonator r\\/)J(HJed injun^d 
him. ’J’he sheiilT-suhstitute held that th(i 
eausc; of the (‘xpl(»r.ion was not proved A, 
(lie workman having discharged any onus 
laid on him by proving that the explosion 
eausecl (ho injury, found that the accident 
arostj out of tiie (Mni'loyirnmt A', made an 
award in his favour. 3’h<^ <*mployers 
apiiealed. 3'he Fiist division (>f tin; Ct. of 
Sc'ssion by a majority allir’inefl the award. 
The »!m[)loyeis ap]>'^;aled bj the House of 


was from 1 to 2 o’clock, oiu; of the 
workmon was told by the forcjtmii t.o 
return to work ouo day before i! o’clock 
to do certain work, & he rcliu'iied aa 
ordered. Rut when he returrusd he 
found that the work, which it was 
intended he should do, wah not re- 
quired to be done. Ah it wins tb<’ii 
only a short time before the (udinary 
hour for rcsuudng work, he remained 
on the employer’s prcmiMcs in a shed 
in the company of some of his fellow- 
workmen. He STibsequently wiriit out 
of the hut, making une of a shiug 
expreuKion used by the men ulien 
retiring to ivlieve nature. He was 
never seen alive again. Several hmirw 
later his body was found Healing in 
the Canal Rasln. Th6 caune of death 
wori, admittedly, drowning IJild : 
there was evidence frofn wldch tlie 
judge could infer that when the work- 
man left the hut he had gone for the 
purpose of relieving nature ; there 
was also evidence that the death of the 
workman was caused by an accident ; 
& that accident arose out of &: in the 
course of the employment. — TitA.CKV 
t>. Kelly, (19291 1. R. 634. — IR. 

sja. 


PART XIV. SECT. 5, SUB-SECT. 4. 

B. (j), 

0 I .] — FKiiorsoN V. SlIOlTS 

1i«)n‘co.. Ltd., (192/1 S. C. 321; 20 
13. W, C. C. 7 11.- SCOT. 

PART XIV. SECT. 6, SUB-SECT. 4. 

B. Ik). 

d i. .] I’ltf.. who v/tts operutod 

on f«')r hernia souu* years previously, 
Huffcn;d a recurrence of I he troubH* 
while at bis work //rW ; alUioiigb, 
if there is an unexpended persona 
injury arising from some physjoJnjgJcul 
eondillon m I. up in the eourse of tlin* 
work, that muy be. deM-ribed «ii 
acnrideiit even wlien there Is nntbing 
uniLs^iHi or partif'Ular which It ui». 
yet the tmne on pltf. in the presenl 
case of esttthlirthtng that his fjonditlon 
wuh the result of a recent hernia bad 
not ircen discharged.- A vMN<i v. 
\VKLl.IN(iTl>A’ COIUCS*., I19.*bj N A. L. It. 
337.— N.ii. 

PART XIV. SECT. 6, SUB-SECT. 4. - 
B. (ro). 

]) I, evidence haw acfidcnl 


iKjvrrtd Itertasvd Icitnd hy railway 
rrayitns ill plarr of | -Deriramsl, 

who wan cmploycfl dofl.. co. to 

Mv^ri'p up th(! coni <ln»ptilng on the 
w Inu f alongside »»iie of it s m 1 ipn w'l)i<‘h 
WMM diseliarging, wots <liHcovercd somo 
short distane.e away from the w-eiie of 
his work j.'i mined lictwccn two railway 
wagoiiH A’ fatally injured, it heing ini- 
poHsihle to say iiow he got into the 
jmsltion in whi(;Ji lie was found : — 
I ft Id : there ladng evltlene.c that 

dee,ease<J was ser'n at IjIm work shortly 
before tlie aceident, a presumption 
arose that h(^ continued In the eourso 
of Ids employment. AiicimjAJ. I) v. 
I'MoN .SriCAMHim* (;<>. oi- Nkvv 
/KALANI), 119301 N. Z. L. It. 179.- 
N.Z. 

h il. /ihrir/iiuiirfrvrr- H'orkinQ 

in damp roora.J - Appet. w'<»rked for 
thnre inoiithn in a ilamp room. Hhe 
vuh in good hiraJtii when she com- 
menet d to vstjik tlnui , hut cont.nM;;ted 
rheumatic fever uk a result of exposure 
the damp conditions :— //rW; she 
ha<l suiTcred injury by accident. - 
ItYAN r. Nkw'HOME (1929), W. A. L. II. 
09.— AUS. 
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Lords : — Held : it followed from the facts 
of the case that the accident arose out of & 
in the course of the employment. — L oohgelly 
Iron & C!oal Co., Ittd. v. Lindores (1929), 
22 B. W. 0. 0. 376, H. L. 

2785a. Seaman stooping in course of duty — 

Burst blood-vessel.] — The chief officer of a 
vessel, fifty-eight years old, while on duty 
on the bridge, stooped to get some string out 
of a cupboard in the course of his duty & 
then stated to the captain that he felt queer, 
sat down, & later fell unconscious on the 
bridge. He recovered consciousness in five 
minutes, but died about eight hours after- 
wards. There was no inquest or post 
tnoTtem, At the hearing of a claim by the 
widow the doctors on both sides agreed that 
ho died very pixjbably fi*oTn cerebral 
hieinorrhage. His own doctor, who had 
attended him for twenty -five years, said 
he was a healthy man, &. there was no 
evidence of anything wrong with his heart. 
The county ct. judge found that the cause of 
death was the bi’oaking of some blood- 
vessel duo to the stooping whicli caused the 
fall which subsequently led to the death, 
but held that he would not be justified in ' 
making an awiird for tlie dependant. The 
dependant appealed : — HeXd : on the finding 
that death was due to the stooping, it fol- 
* lowed that death resulted from injury by 
accident ai’ising out of Vie employment. — 
lloiiB v. Uenekal Steam Navigation Co. 
(1929), 22 B. W. C. C. 100, C. A. 

2737a. — Fumigation of ship with sulphur ~ 

Gastritis from fumes.] — At 0 p.m. on July 30, 
1930, a ship was fumigat<id with sulphur, all 
liatches being bat/toiit‘d down. All liatclu^s 
were opt^ned at 2 a.in. on July 31 , tSt at 8 a.m. 
a body of workmen came on board to remove 
gear. Among them was a man in good 
Jimlth & forty-six years old, who worked at 
a winch about two feet from one of the 
hatc.hcjs neai'er to the fumes than any other 
of the workmen. The fumes from the sulphur 
were coming up tlje liatches at that time but 
were not bad. At midday the workman ft‘lt 
very Ul complained tliat it was due to the 
fumes, lie vomited during tlie dinner hour, 
but w(a ked in the afternoon on another ship. 
He worked on & off feeling very ill until 
Aug. 8, when he wtis sent to hospital suffering 
from gastritis. None of his feUow-workmen 
appcai’ed to suffer from the sulphur fumes. 
At the substHiuent arbitration the county ct. 
judge found, in accordance with medical 
evidence, that the illness was due to the 
fumes & also that tlie occurrence was an | 
accident. He therefore made his award in j 
favour of the workman. The employei's 
appealed : — Held : thevo was evidence on 
^diich the judge could find that there had 
lieen personal injury by accident within the 
Act & there was no mistUrection. Appeal 
diswiissed. -Bradm-iy r. London & North i 


Eastern By. Co. (1931), 145 L. T. 30 ; 24 
B. W. O. C. 41, O. A. 

2787b. Farm bailiff hiring employer’s horses.] 

— ^A farm bailiff hired horses from his em- 
ployer for the purpose of moving his furniture 
lo the residence appointed for him. The 
workman unbridled one of the horses in 
order to use the straps to tie up his furniture, 
but the horse took fright, knocked him down, 
& killed him. The county ct. judge found 
as a fact that the accident arose out of the 
employment So made an award in favour of 
the widow. The employer x^peaJed : — 
Held : the question was one of i^t for the 
county ct. Judge. There was evidence to 
support the finding So no misdiiection. 
Appeal dismissed. Jackson v. Frost (1930), 
23 B. W. C. C. 347, C. A. 

2742. Add. Annotation : — Reid. Smith v. Wemyss 
Coal Co. (1927), 21 B. W. C. C. 483. 

2747. Add. Annotation : — Held. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2757. Add. Annotation : — Refd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2759. Add. Annotation: — An to (2) Reid. Gilmour 
V. Garrallan Coal Co. (1020), 19 B. W. C. C. 
083. 

2766. Add. Annotation : — As to (2) Consd. Young v. 
Keeblo (1928), 21 B. W. C. C. 294. 

2768. Add. Annotation : — Apld. Thorpe v. Sadler, 
Sadler v. Thorpe (1927), 20 B. W. C. C. 488. 

2768a. .] — A workman was struck on the 

elbow while passing through a swing door. 
He suffered great pain So had to see a doctor. 
At the end of a week symptoms of osteo- 
myelitis showed themselves. The arm 
gradually gr(3w worse So was finally amputated. 
The county ct, judge hold the incapacity 
w'as due to the accident : — Held : there was 
evidence to support the finding. Sc no mis- 
direction. — Vince v. Abel & Imbay (1928), 
21 B. W. C. C. 151, C. A. 

2783. Add. AnnoirUtion : — Apld. Gilmour v. Gar- 
rallan Coal Co. (1926), 19 B. W. C. C. 683. 

2787. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (i927), 
90 L. J. K. B. 664. Apprvd. Birch Bros., 
Ltd. V. Brown, [1931] A. O. 605. 

2790. Add. Annotations : — Consd. Evans v. Gilbie 
(1926), 96 L. J. K. B. 117 ; Wagstaff v. 
Gutta Percha Co. (1927), 20 B. W. C. C. 430 ; 
Williams v. Tredegar Iron & Coal (k>. (1927), 
96 L. J. K. B. 722 ; Stevens v. Birmingham 
Corpu. (1929), 22 B. W. C. C. 311 ; Wilsons 
So Clyde Coal Co. v. Burrows (1929), 141 
L. T. 594 ; Bitch Bros., Ltd. v. Brown, 
[1931] A. 0. 605. Refd, Wilsons So Clyde* 
Coal Co. V. Burrows (1929), 22 B. W. C. O. 
430. 

2793. Add, Annotations: — Refd, Stevens v. Bir- 
mingham Coipn. (1929), 22 B. Wf O. C. 311 ; 
Birch Bros., Ltd. v. Brown. [1931] A. C. 605. 


PART XIV. SECT. 5, SUB-SECT. 5. —A. 

2740 Ui. Onus of proof on workman. 1 — 
Wilson v, W, Winn & Co., Ltd. 
(1928), 28 S. R, N. S. W. 470; 45 
N. S. W. W. N. 145.--AUS. 

PART XIV. SECT. 6, SUB-SECT. 6.- 
B. (b). 

tx. Worktmn on raUwov track .] — 
Contributory iioflrlim'iioo on the part 


, of tlie omployco does not exouorato 
i the employer from liability to coni- 
I IKMisate tlie eiuph)yee if the accident 
could have lieon nvolded by <lcft. by 
! (he exercise of oixltuary eare 6c 
' diJJgeuoo. Wliore, therefore, (he find- 
; ing of the oomr. was that the workman 
; was passing along a i-ailway track 
I contrary to the ndeK framed by deft, 
j CO., & was run over by an englnt' which , 
waK- idling faster than the prescrlbiHl ' 
1 speed : — Held : tho accident was not j 
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directly aitribufable to the wilful 
dlsobtHlieiicc of tho workman within 
VP'orkmen’s Compensation Act, 192li. 
s. 3 (1) (b) (iW. — UKMiLA D-tsi r. Tata 
luo.N Co.(i928),I. L. R. 8 l'at.24.- IND. 

PART XIV. SECT. 6. SUB-SECT. 1. 

•y. Possibility of future injury — 
Whether court may consider .) — Samson 
V. William Baird So Co., [102U1 S. C. 
(Ct. of Softs.) 21.— SCOT. 
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2795. Add, Annotccfion : — Refd* Gilmour v. Gar- 
raUan Coal Co. (1926), 19 B. W. C. C. 683. 

2799. Add, Annoiatiorts : — Consd. Werrio v. United 
National Collieries (1926), 20 B. W. 0. 0. 166. 
Held. Bradshaw v. Hichardsons, Westgarth 
& Co. (1931), 24 B. W. C. C. 64. 

2803. Add. Annotations : — Consd. Lewis v. Guest, 
Keen «te Nettlefolds, Watkins v. Same, I'ucker 
V. Same, Ingraux v. Crawshav (1927), 96 
L. J. K. B. 604. Dlstd. Ruddy v. L. M. & 

S. Ry. (1929), 22 B. W. G. C. 138. Consd. 
Birch Bros. v. Brown, [1930) 2 K. B. 225. 
Refd. Williams v. Cwmaman Coal Co. (1927), 

20 B. W. C. C. 476 ; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. C. 415; White v. 
London & North-Eastern Ry. Co. (1929), 22 
B. W. C. C. 013. 

2811. Add, Annotation: — Refd. Fyfe v. Fife Coal 
Co. (1926), 20 B. W. C. C. 548. 

2811a. .] — Where an award was made 

terminating weekly payments, on the grounds 
that refusal to undergo certain treatment was 
unreasonable, & that the omis lay on the 
workman to prove that the proposed opera- 
tion would not h.i '/e cured him ite that lie was 
reasonable in refu.^ing the operation : — Held : 
the oniis lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment.^ — India Rubber, 
Gutta PEBCitA & 3 ’eleguapu Works Co., 
Ltd. V. Chapalan (1026), 20 B. W. C. C. 184, 

0. A. 

2815. Add, Annotation : — Refd. Cauldon Potteries 
V, Johnson (1926), 20 B. W. 0. O. 42. 

2822a. Whether refusal unreasonatR,’ — The , 

question whether the refusal of a wt*rkman i 
to undergo treatment is reasonable or u..- j 
reasonable, is one of fact. — F yfe v. Iufe > 
Coal Co., Ltd. (1927), 138 L. T. 65; 20 
B. W. C. C. 548, II. L. 

2823a. ■ — — .] — A workman strained the 

muscles of his back in the coui*8e of his 
employment received compensation for 
five montlis. He also sutTered from septic 
teeth. Acting on their doctor’s certificate 
his employers stopped compensation A the 
workman filed a request for arbn. The 
employers answered that, if the workman was 
still incapacitated, the incapacity was due 
to natural causes. The workman’s doctor 
had advised him to have his teeth out, a.s 
their condition retarded his recovery, hut 
he had refused to have this done, A at the 
hearing tJie county ct. judge was advised by 
tlie medical assessor that the condition of the 
teeth had perpetuated the inj ury . The county 
ct. judge found that the workman had acted 
unreasonably in not having his teeth remt»ved, 
as by that means he would probably have 
fully recov’ered by the time that the employers 
had stopped compensation. He found “ that 
appet. had failed to prove that his \ 

tinued incapacity was due solely to the j 
accident.” Ho made an award of a penny j 
a week, allowing the workman the costs of 
the arbn. The workman apiiealed from the 
award of a penny a week, A the employers 
cross-appealed on the question of costs 
Heid : the county ct. judge was iustuiod m 
awarding only a penny a week, because he 
found that he could not otherwise assess the 
quantum of incapacity due to the accident 
80 as the effect of the septic teeth 


romained, also the award os to costs could not 
be disturbed because he had found that 
thero v/as some incapacity due to thoibccident. 
--iRUDDY V. liONDON, MIDLAND & SCJOTTISH 

Ry. (1929), 22 B. W. C. C. 138, C. A. 

A nnoUUioiis : — FoUd. WrDu, WoUm ii. Co. V, Hole (1930). 23 
B. W. C. 0. lii). Refd. Sotlffwiek r. Leeds Forgo Oo. 
(1030), 23 B. W. C. C. 1*4. 

2831. Add. ^ Consd. Church V. Dugdale 

A Adams, Ltd. (1929), 22 B. W. C. C. 444 ; 
Dixon V. Sutton Heath A Lea Groen Colliery, 
Ltd. (1929), 22 B. W. C. C. 521. Refd. .John- 
son V. WoiTon (F.) A Co. (1928), 21 B. W. C. C. 
411. 


283ia. .]— A miner received an injury t-o the 

spine, which caused paralysis of tlie lower 
]»art of the body. An operation was un- 
successful, A the injury was cUiSsed as 
incurable. Tlie miner was taken to his honio 
A sulTered grt‘at jiain. He committed suicide 
by cutting liis femoral artery, A lelt a letter 
a<ldrcH8t‘d to his wib*! i‘X plaining his jvet. 
Tlie county ct. jndgr la hi the man was not 
insane when he coiuiiiitt«.*il suicide, A death 
had not resulted from the injury i -IJcld : it 
was a (|U€*stion of fact', lis 1.o whicli there was 
evidence to support- the liuding, A tlu‘n: was 
no misdirection.-— 1>EV an v, Lancakterh 
Steam Coal Cou.iehies (J927), 20 B. W. 

C. C. 241, 0. A. 

AnnoUUion : - Comd, ( -Inm’h v. Diigdale Adams, Lid. 
(IU29). 22 B. VV. C. C. 444. 

2833. Add. Annotatiom As to (2 ) Refd. Bevan v. 
J^ancastiirs Steam (Joal Collieries (1927), 20 
B W. C. C. 241. GenernUy, Consd. Johnson 
V.’ Warren (F.) A Co. (1928), 21 B. W. C. 
ill ; Church e. Dugdale A Aihuuc, I Ad. 
(1929), 22 B. W. C. C. 441 ; Dixon v. Sutton 
ll(‘ath A Lea Ci'cen Colliery, JJ-d. (1929), 22 
B. W. C. C. 521. 

2.‘i36. Add. Aftnofnlion ; -Refd. .Toiirison v. Warren 
(F.) A C’o. (1928), 21 B. W. C. C. 411. 

2836a. — ^ — .] — A woi'kman while leading a liorso 
was badly injuied by tJie anirmtl falling on 
him. lie did no work for tw(» years, A then 
coiuinitted suicide. lie haii received medical 
attention blu'oughout the two years. Du 
a claim made by the widow for compensation, 
the county ct. judge found t-hat tJie workman 
w«is not in.sane wlieTi ho coininjited suicide, 
A that death did not result from the injury, 
A made an awani in favour of t-he cniployers. 
The widow api>eaJed : -IfM: there vvas 
evi<ierico to supriort the finding of fact A no 
misdirection. .Johnson r. Warr»''N (I<.) ACo. 
(1928), 21 B. W. 0. C. 411, C. A. 

AHuotaHufui Chur<‘.h v. DuRdulo & Adams, Lt-d. 

(p!2ii), 22 B. VV. C. C. lU •, DIxoii ^ 

I,oa GrtKin GollJory. Ltd. (IU2IH, 22 B. VV. C. G. 

2836b. A baker BufYered from dermatitis, 

which was pronounced incurable. He 

became depressed A, it said, had de- 

lusions, one of whicli was that, ijy receiving 
weekly compensation, he was robbing his 
employei-s. Six montlis after being certified 
as suffering from dermatitis, lie committed 
suicide. On a claim for compensation by his 
widow, as dependant, the county ct. judge 
mode an award in favour of the employers 
on the giound tliat death was not due to 
causes directly attributalxle to the accident : 
^Jleld : the award of the county ct. judge 
amounted to a finding of fact that thwe 
ni> insanity. The finding was supported by 
the evidence, A there was no misdirection, — 
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Churoh V, Duodald & Adams, Ltd. (1929), 

22 B. W. C. C. 444, 0. A. 

AnrwIatioA : — Reid. Dixon t». Sutton Hoath & Lea Green 
Colliury, Ltd. (No. 2) (1930), 23 B. W. C. C. 135. 

2S86c. .] — A miner was certified in Jan. 1926, 

as suffering from miner’s nystagmus. He 
had been a cheerful man before the on^et of 
the disease, but gradually became depressed 
& ultimately showed signs of marked nervous 
& mental derangement. He walked un- 
steadily & failed to recognise his friends. 
On the evening of Oct. 12, 1928, he attended 
on the certifying surgeon & was afterwards 
put on a tram, his home being not far from 
the tram terminus. A friend found him at 
a spot about 400 yards from the tram 
terriiinuH & about 400 yards from his home, 
crawling f>n his hands & knees. The friend 
led him to a fence wliich led to his house. 
His body was subsequently found in a canal 
2A miles from where his friend had left him. 
TIio widow claimed compensation on the 
grcjunds that her husband committed suicide, 
that he commitf/cd suicide while he was 
insane, & tliat the insanity was a direct 
effect of the nystagmus. The county ct. 
judge made an award in her favour, in which 
he said, “ 1 do not say he was insime, but 
that the suicide was due t(^ mental derange- 
ment.” The employers appealed : — Held : 
there was evidence to support the findings 
& no misdirection. — Dixo ' v. Sutton Heath 
& l.EA (iHEEN Colliery, I/td. (No. 2) (1930), 

23 B. W. C. O. 135, 0. A. 

2839. Add. Annotation : — Consd. Ijewis v. Guest, 

Keen Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 661. 

2840. Add. Annotation : — Refd. liowis v. Guest, 

Keen Nc^ttlefolds, Watkins v. Same, 

Tucker V. Sann*. Ingram v. Orawshay (1927), 
96 L. .1. K. B. (i64. 

2849a. — Error In entry* -Verbal notice 

correctly given. 1 - The workman, a miner, 
mot with an accident arising out of & in the 
course of his einploymont with applhs. He 
went into his eni])loyej's’ ambulance room & 
received treatment. An entry was made in 
the accident hook de.scribing lus injury a.s an 
injury to the left knee. Tlie injury was iu 
fact to the right knee, & the workman sub.se- 
quenily developed tubercular trouble in his 
right krjee. In answer to a claim for coni- 
pt'nsaiioii, the employers relied on the entry 
in the accidiuit. book & said that they had 
had no notice of the injury to the right knee, 
in acctirdance with Workmen’s Compensation 
Act, 1925 (c. 84), s. 14. The county ct. 
judge found on the evidence that the work- 
man’s right knee was in fact injured by the 
accident that the entry in the accident 
book was an error. He also held that the 
entry in the accident book referred to the 
acci<ient & that notice of the accident was 
given orally by the workman in the 
ambulance room, & that that notice com- 
Xdied with sect. 11 (2) ; that the incori’ect 
entry was no bai* to the claim for com- 
pensation, & that the emx>loyei'S were not 
prejudiced, & he made an award in favour 
of the workman : — Held : the employers 


were not prejudiced by the incorrect entry 
in the accident book, as notice of the accident 
had been properly given to them in com- 
pliance with sect. 14. TJierefore the award 
of the county ct. judge must be aflirmed. — 
Crouch v. Appleby Iron Co., Ltd. (1930), 
143 L. T. 264 ; 23 B. W. C. C. 69, C. A. 

2849b. Contents — All injuries need not be specified.] 

— The mere fact that notice has to be given 
does not imply that all injuries must be 
specified. 

A workman gave notice of an accident, 
in which he complained of injury to his ribs, 
& his employers paid him compensation. 
He returned to work after two months. He 
then began to suffer with his hip, & eventually 
had to cease work on that account. His 
employers resist-ed a second claim for com- 
pensfition, on the ground that no injury to the 
hip was specified in the notice of the accident. 
The county ct. judge found that the injury 
to the hip was due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an examination by their 
own doctor : — Held : there was e\ddence to 
support the findings, & no misdirection. — 
Wiles v. Kllerman’s Wilson Line (1928), 
21 B. W. C. C. 104, C. A. 

2856a. .]-- A workman cut his 

finger slightly. He continued at work for 
about a mouth, when his thumb became 
swollen & he had to go to the infirmary, 
whc;re a week later he died of blood-poisoning. 
Notice of the accident was not given to the 
employers until a month after the w'orkman’s 
death. The county ct. judge found that 
notice of the accident had not been given as 
soon as practicable, & tliat the employers 
were prejudiced by the want of notice ; — 
Held : it was a question of fact, as to which 
there was evidence to supfKirt the finding. — 
Kvans r. SiMrsoN (James) A Son (1926), 19 

B. W. 0. C. 407, C. A. 

2856b. .] — On Jan. 31, 1927, a 

workman sulTcred an accident to his right 
thumb. He left work as a result of the 
ac<*ident, & a week later, on Feb. 7, notice 
of tiie accident was given to the emxiloyers 
on his behalf. The county ct. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defence by such want of 
notice : — Held : there was evidence to sup- 
port the findings, A no misdirection. — Uinks 
V. Kisooe (James) A Sons (1927), 96 L. J. 
K. B. 1068 ; 20 B. W. C. C. 558, C. A. 

2885a. .] — Gill v. Perrott, No. 266Sa, 

ante. 

2887. Add. Annoiation :• — Refd. White Leicester- 
shire Colliery A Pipe Co, (1931), 24 B. W. 

C. C. 128. 

2890a. .] — When notice of an accident 

has not been given os soon as practicable 
after the accident, it is a question of fact for 
the county ct. judge whether the employer 
is or is not prejudiced in his defence by the 
want of such notice, A if there was evidence 
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2860 U. — An accident 


I occurred on Jan. 16 : — Held.* a notice 
given on Jan. 22 waa sufficient. — 
Great Indian Pbninsulab Rt. Co. 
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upon which the judge could so decide, 
the ct. will not interfere. — Derry v. Great 
Western Ry. Co. (1926), 19 B. W. C. C. 
• 406, C. A. 


2890b. 


— Evans v. Simpson (James) : 


& Son, No. 2856a, ante, i 

2890c. .] — Hinks V , Riscoe (James) & | 

Sons, No. 2856b, ante. 1 


2890d. .] — Fleischer v. Sinclair Iron 

Co., Ltd., No. 2668b, ante. 

2912a. & failure to hear counsel.] — An 

agreement made between an injured work- 
man & employers was embodied in an award 
given by a county ct. judge in 1929. By 
tins agreement the employers agreed to pay 
a certain sum weekly to the workman on the 
basis of partial incapacity. In 1930 the 
employer's applied for a review of the weekly 
payments before another county ct. judge, 
who sat with a medical assessor. At this 
hearing the judge at an early stage in the 
case expi-essed the view that the material 
question for him to decide was the pre.st'.nt 
condition of the W()rkman, & that lie was not 
concerned with the condition in 1929. 
Counsel for tiie ^vorkman tfiok no objection 
to this expression of opinion, <fc did not 
attempt to temder evidence as to the work- 
man’s previous condition. Tiie judge then 
suggested that the workman should be 
examined by the medical assessor, wbi<di was 
done, neither counsel ofi'ering any objection. 
On receiving the report of the as.sessor the 
judge immediately proceeded to make an 
award ending the comp<m.sation on the 
ground that the workman had entirely 
recovered, without first calling on co»}i.se) to 
address him. No objection was taken by 
counsel for the workman, nor did he ask lur 
an oppoil/unity to address the ct. The wfirk- 
man appealed on tlu; grounds (a) that the 
judge had refii.sed to hoar (‘vidence a.s to the 
workman’s condition in 15)29, (b) tliat he 

had given no opp<^irtunity for coun.sel to 
address him on behalf of the workman before 
making his award ; — //eld : counsel for tlie 
workman, having by his silem^e alIow(*d the 
judge to think that lie ac(iuiesced in the 
manner in which the trial was being con- 
ducted, could not now rai.se objections whieli 
could, & should, have been raised in tiie ct. 1 
below. — Navy, Army & Air For(;e Jn.sti- | 
TUTES V. l.^NDSEY (1930), 23 B. W. O. C. 
172, C. A. 


2917. Add. Annoinfions : — Ah to (1) Consd. Pi}»er • 
V. De’ath Bros. (1929), 22 B. W. C. C. 73. | 
Refd. White v. Leicestershire (.'ollJery & Jbiie i 
Co. (1931), 24 B. W. C. C. 128. | 

2921. Add. Annotations: — Refd. Drewitt v. j 
Britannic Assce. (1927), 137 L. T. 511 ; ! 
Soyer v. Jolmson, Matthey (1927), 96 L. J. ' 
K. B. 1011. i 


2925. Add. Annoiaiion : — Refd. Brown v. Aveling j 
& Porter (1929), 22 B. W. C. 0. 165. | 

2925a. Erroneous entry in accident book as } 

to limb injured— Verbal notice correctly given.] i 

— Crouch v. Appleby Iron Co., Ltd., No. 
2849a, ante. 

2930. Add. Annotations Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. '1. 511; 
Soyer v. Johnson, Matthey (1927). 96 L. J. 
K. B. 1011. Apld. Brown v. Aveling & 
Porter (1929), 22 B. W. C. C. 166. Consd. 


Halsey v. Erith Oil Works (1930), 23 
B. W. C. 0. I ; ShaiTod r. Warwickshire Coal 
Co. (1929), 22 B. W. V . C. 699. Refd. Shotts 
Iron Co. r. Fordyce, [1930] A. C. 503. 

2930a. .] - The workman, aged 

seventeen, who was employed in shifting tubs 
in & out of a stall, felt a pain in his right arm 
on Friday, Nov. 29, 1929, could not raise 
it for a minute or tw<i. He told a fellow- 
workman, wlio assisted him in his work until 
the end of the shift at 2.30 p.ni. He went 
home & t-old his mother about his firm, tV lay 
down on a sofa for the rest of day all 
night. His (u)ndition was sucli tliat a. doert/or 
wa.s sent foi*, who examined hirii on the 
following day. According to the (‘vidence 
of the l)oy, of his mother, ife of his step- 
fatlu'i*. he was at 5 o’clock on Nt)V. 29, very 
ill & muddled in his mind, & unable to leave 
the s(d‘a, even for pur)M>ses of naturf^. On 
the otlier haiid, the doctor said that tlu‘ hoy 
Avas rational tS: nia.st(>r ()f himself with a 
normal temperature f^r ihret‘ j»r four days 
after the accident, hut- that after that hi.s 
illness became si^rious, On Dec. S, h(‘ was 
sent to hospital, but thr. cau.se of tlie ilhu'ss 
was not found to he ducf to osteo-myclitis 
for sonu‘ cotisidei’ahle t ime. He there under- 
WiMit nine. (»pet‘ations tk remaincsl in ho.spit/al 
until May, 19:9), hy v* hi('h tim(‘ he had 
become a. c()m})U*t4^ T>hysica.l wreck. No 
notice »)f the alleged je iddent was givi*n to 
the emplojaji' ludil Vlai“. 15)30. Th(‘ work- 
man \s reason lor giving no ru»t/i<;e of the 
accid(‘nt was that he thouglit that li<! would 
be all I’ight by Monday, D. e. 2. ’Die comity 
ct. judge acc«*|)ted th<‘ cvidi nce of the work- 
man’s doctor as to tlie condilion of the 
workman for the lirst few days after tlie 
accident, found as fad .s tliat ther(‘ )iad lM*(‘n 
an injury accident, by that, tlie osti*o- 
my^olitis liad deve loped a.lter the injury A' at 
tlie si*at of tin* injury, A. that the (unployiu* 
was not j)rejudi(M*d hy wanl. <if nol.i<'(‘, a.s 
nothing more (;ould have been done fr»r the 
workman than was done. Hi* held that there 
was reasonable cause for no notiiu^ having 
been given, as the boy reasomibly iMuisich'red 
at tlie outset that the injury would not liavo 
iucapiuritated him after the following Monday, 
& that aflerwarijs he was in too great f>ain 
to apply hi.s mind to tlie* (pj^*stion of giving 
rnitici*. He therefor** made? Id.s award for 
the workman. ’J'he eiujiloyei ai)peal<*d : — 
//l td : having accept«*d the evuii;iice of tlie 
workman’s doefyor as to the workman’s state 
of mind, the county ct. judge wa.s bound in 
law to find that notice could have bes-n given 
within the limt few days afii*!* t he ai;ci<lent, 
& tlie fact that the workman was sanguine 
as to immediate recovery was niit a ‘‘ reason- 
able cause ” for hi.s failure. J^'ui ther, the 
county ct. judge had misdirected himself in 
(inding that the employer was not prejudiced 
in his defence at having no notice until 
Mar. 1930.— White v. I.eickster Colliery 
At Pipe Co., Ltd. (1931), 145 L. T. 235 ; 24 
B. W. C. C. 128, 0. A. 

2939. Add. Annotation : — Consd, Hharrod v. War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 599. 

2941a. .J - In Jan. 1925, a minor was 

struck in his right eye by a piece of coal. 
}i(' never went off work, but from the first 
Buffered pain in the eye which increaned. A 
year after the accident a w'hite patch 
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axipeared on the eye. In Apr. 1928, he was 
run over by an omnibus & prevented by that 
accident from working. He then began to 
go blind in the right eye. In Sept. ifeS, he 
first gave notice to his employers of the 
accident to his eye in 1925, & subsequently 
claimed compensation. At the hearing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1926. The 
county ct. judge said in his award, that he 
was satisfied tliat the blindness was caused 
by the blow received in 1926, but that the 
workman never thought that the injury was 
in any way serious. He therefore held that, 
in tJiose circumstances, there was reasonable 
cause for giving mi notice of the accident 
until 8ept. 1928. The employei's appealed: 
— Held : there was misdirection ; on the 
evidence the injury was serious to the man’s 
knowledge from the first, & the workman 
had shown no reasonable cause for failing 
to give notice of the accident at the time it 
occurred. — S hauhod v. Wahwjckshirb Coal 
C o., Ltd. (1929), 22 B. W. C. C. 599, C. A. 

2947. Add. Annotation : — Consd. Hharrod v. War 
wickshire Coal Co. (1929), 22 B. W. C. C. 699. 

2949a. .] — Wires v. Elu 2 rman *8 Wil- 

son Link, No, 2849b, ante, 

2954. Add. Annotation : — As to (3) Apld. Dobson 
8 team lushing Co. v. Lewis (1929), 22 B. W’. 
C. C. 419. 

2966. Add. Annxftations : — Consd. Telephone Manu- 
facturing Co. V. Abel (1928), 21 B. W. (X C. 
289. Apld. Dobson Steam Fishing Co. v. 
Lewis (1029), 22 B. W. C. C. 419. 

2958. Add. Annotation : — As to (2) Consd. Tele- 
phone Manufacturing (ki. v. Abel (1928), 21 
B. W. C. C. 289. 

2968a. .] — An injured workman was 

treiit(*d in hospital by a consultant of the 
hospital. She; reiurntHl to work, but ceasc^d 
work again owing to the injury. She was 
then recpiested by her employers to submit 
to an examination by the same consultant 
acting as their medical advisor. She refused, 
on the ground that he would be a necessary 
witness on her belialf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
et. judge granted the application, on the 
ground that the reason given for the refusal 
was itself uiuoasonablo Held : to And that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at winch she had been 
tifated, was not sufficient. The matter 
must be fuj'ther inquired Into to ascertain 
(1) whether tliis consultant was the only 
medical adviser available to the workman, 
& (2) whether tlie woman’s case, if it went 
arbn., would be imperilled by reference 
to this particular consultant. — TEr.EPHONE 
MANTTFA('TURiNa Co., Ltd, V. Abel (1928), 
21 B. W. C. C. 289, C. A. ; subsequent pro- 
ceedings (1929), 22 B. W. C. O. 84, C. A. 

2968b. Reasonableness of refusal.] — An 

injured workman was treated in hospital 


by a consultant of the hospital. She returned 
to work, but ceased work again owing to the 
injury. She was then requested by her 
employers under Workmen’s Compensation 
Act, 1926 (c. 84), s. 18, to submit to an 
examination by the same consultant acting 
as their medical adviser. She refused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an appln. by the employers under sect. 18 
to suspend the weekly payments, the county 
ct. judge held that her refusal was unreason- 
able & granted the appln. On appeal the 
cose was remitted for farther inquiry to 
ascertain (a) whether this consultant was the 
exclusive adviser of the workman, {b) whether 
the workman’s case, if it went to arbn., 
would be imperilled in any way by reference 
to this paiticular consultant, & (c) whether 
the employers’ request that the workman 
should bo examined by tliis consultant was 
reasonable. The county ct. judge found in 
favour of tlie employers on all points. The 
workman appealed : — Held : on the evidence 
the workman was reasonable in refusing to 
submit to examination by tliis consultant 
at the instance of the employer, the county 
ct. judge’s findings could not be supported. — 
Telephone Manufacturing Co., Ltd. v. 
Abel (No. 2) (1929), 22 B. W. C. 0. 84. C. A. 

2970a. Voluntary payments under agreement- 
Employer’s right to examination.]— Where a 
workman & employers come to an agi*eement 
whereby voluntary payments are in future 
ixy be made ti") the workman, in lieu of pay- 
ments under an order of the ct., the em- 
ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18 . — Dobson Steam Ftriuno Co., Ltd. 
V. Lewis (1029), 22 B. W. C. 0. 419, C. A. 

2971. Add. Aftnotation : — As to (3) Refd. Kitchen 
V. Koch <!t Co. (1930), 23 B. W. C. 0. 349. 

2983. A(Ui. Anyiotation : — Refd. Drowitt v. 

Britannic Assce. (1927), 137 L. T. 511. 

2999. Add. Amioiaiions : — Consd.Soyerv. Johnson, 
Matthey (1927), 90 L. J. K. B. 101 1 ; Shotts 
Iron Co., Ltd. v. Fordyce, [1930] A. C. 603. 
Apld. Sharrod v. Warwickshire Coal Co. (1929), 
22 B. W. C. 0. 699. 

2999a. •}—(!) The question whether the facts 

found by an arbitrator constitute reasonable 
cause for the failui*e of the injured workman 
to give notice of the accident or to claim 
compensation within the statutory period 
is a question of law, therefore the arbi- 
trator’s decision on tlie question is open to 
review. 

(2) In Apr. 1924, resp., while working as a 
drawer in applts.’ employment, injured the 
muscles of his back. He immediately 
reported his injury to the proper officer, who, 
thinking the injury trivial, did not report it 
to lumdquai'tei’s. Resp. continued his work 
as a drawer at full wages, with the exception 
of a fortnight in Sept. 1927, for nearly four 
years, whem he became totally incapacitated, 
& he had since been lit for light work only. 
His injury took the form of muscular rheuma- 
tism in the back attendant sciatica. In 
Oct. 1928, he made a claim for compensation, 
& until that date applts. had no knowledge 
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that he mtended to make any claim against 
thgn. Throughout the whole period he 
suffered considerable pain, which he 
^sociated with the injury. He did not 
intend to claim compensation so long as he 
was able to earn full wages in applts.’ em- 
ployment. The ai’bitrator found in law that 
^8p.*s failure to claim compensation 
tmleously was without reasonable cause & 
refused compensation: — HpM: resp. had 
proved that his failure to make a claim within 
the statutory period was occasioned by mistake 
or other reasonable cause. — Shotts Iron Co., 
I^. V. Fordyce, [1930] A. C. 508 ; 99 L. J. 
P. C. 101 ; 148 L. T. 200 ; 40 T. L. II. 854 ; 
74 Sol. Jo. 400 ; 23 B. W. C. C. 73, H. L. ; 

S. C. nom. Fordyck v. Shotts Iron 
Co., I/m. (1929), 22 B. W. 0. C. 911, 

3005. Add, Annotation : — Consd. Soyer v, Johnson. 
Matthey (1927), 96 L. J. K. B. 1011. 


3006. Add, Annotations : — Consd. Drewitt v, I 
Britannic Assce. (1927), 137 L. T. 511. I 
Consd. Kittihen v, Koch & Co. (1980), 28 j 
B. W. C. C. 349. ! 


3013. Add. AnnoiaW ns Drewitt v, ! 

Britannic Assce. (1927), 137 C. T. 511 ; ! 
Soyer v, Johnson, Matthey (1927), 90 Ji. J. j 

K. B. 1011. I 


3016. Add. Annotations: — Consd. Drewitt v. '' 
Britannic Assce. (1927), 137 L. T. 511 ; I 
Soyer V. Johnson, Matthey (1927), 90 L. J. I 
K. B. 1011. I 

3020. Add. Annotatiovis : — As io (2) Consd. Soyer j 
V. Johnson, Matthey (1927), 90 L. ,T. k /B. ! 
1011. Refd. Kitchen v. Koch A Co. (19.^9). ! 
23 B. W. C. C. 319. 

3025a. .] — A workman, who had )>een 

employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through loose sand on .Ian. 5, 
1926. He felt pain report/cd that he 
thought he bad ruiitured himself, hut he 
continued at work until June 17, 1927, when 
he became very ill after attempting t<» lift 
a heavy article & went U) bed. On the 
following day lie was found to have a hernia. 
He made a claim for compensation on 
Aug. 3, 1927, giving the date of the accident 
as Jan. 5, 1926. The employers contended 
that no claim had been made witJiin six 
months of the alleged accident. 'I'he county 
ct. judge held that there was reasonaldo caus<i j 
for failing to make a claim within six months, j 
because the workman believed tliat the* i 
pain was temporary, A that he would ! 
soon recover. The employers apx)ealed : - j 
Held : there was misdirection, A the workman j 
had shown no reasonable cause for failing j 
to make a claim within six months.— I 


Brown v. Aveling & Porter, Ltd. (1929), 
22 B. W. C. C. 105, C. A. 

AmwUilionji PoUd. Holnry r. Eiith Oil Works (H)30), 23 
!• Eefd. sharrod r, Warwickshire Coal C^o. 

(ID-iS). 22 H. W. C. C. 51)1). 

3025b. .] — A workiuan, on .Tan. 0, 1927, trod 

a piece of pipe, causing liini to fall on his 
riglifc arm. He nmde no claim until Aug. 
1929. At tlie hearing he said : “ I felt sick, 
but could not find the (irst-aid man. Fourteen 
«lay.s after 1 W(»nt to a doctor. I cari'ied on 
with my w'ork ; it was difiicult A- xiainful. 
. . . At the time T reaUsed there was an 
accident. 1 thought a good deal of the 
injury, but I thought it W'ould work off. I 
inach’i no claim bet’ause 1 thought it would 
work off tS: there would l>e no necessif.y to 
make a claim. was wliy I made no 

<*laim. I was able lo cam iny money.” ITo 
continued working until Nov! 1928, wdien he 
went off work on account of bursitis until 
Apr. 1929. After Apr. he worked for two 
months. tS;; lliou, owinK io slackness of trade, 
was dischai'ged. Ifi Nov. 1929, a medieval 
man reported that from Nov. 1928, to Apr. 
1929, las incapacity was due L> tlui bursitis, 
A in all xu*()babirity the bursitis dated fiunn 
thes fall in Jan. 1927. 'the county ct. judge 
decided that on those fai’l-s Ik? was bound io 
bold that the workman >>;id sliown no r«viwoii- 
abh? cause for not making the claim wittiin 
six mouths of Jau. 9, (927; livid: there 
was evid«‘nce to KU|>poir the lindiiig A no 
misdirection. IIai.si:y Mritu On, Workh 
• (1930), 23 Ih \V. (h O 1, ( A. 

3029. Add. Annotation : Reid. i'n‘witt v. 

Britannic Assce. (1927), 137 h. T. 511. 

3030. Add. Annotations: Consd. Shnn^al v. VVa-r- 
wicksbiiY* (V»al (/’o. (1929), 22 l>. W. (■. (\ .599; 
8h()tts Iron Oo., IJd. v. Fordyce, {I930| A. 
503. Hcfd. SoycT v. J obnson. Mattliey ( 1927 ), 
90 L. J. K. B. lull ; Brown Aveding & 
Porter (1929), 22 B. \V. V. (). 105. 

3031. Add. Annotation: Apld. Dn^witt v. 

Britannic Assce, (1927), 137 L. 'T. 511. 

3031a. .] — On Apr. 10, 1920, a workman fell 

A injured bis kiK'e. was jjaid full wages, 
altbougti incai»acilal/e\i. until Sej)!, 3, when 
he was summarily dismiswal from em]>loy- 
ment for misconduet. In the hope of being 
nunsBikid, lie tbn-atened to bring an action 
for wrongful dismissej, but- inmle no claim 
under Workmen’s Oompensation Act, 1925 
(c. 81), until two days afk^r tluj statutory six 
months bad expinrd. The county ct. judge 
found that the workman ncvei’ inkmded to 
claim within the necessary period of six 
months, A there was no re*asori/ible cause for 
the delay, A he refused to award cornjiensa- 
tion ! — Held : the evidence supported the 
findings, A there was no misdirection. 

When the worknmn knows tliat the injiiry 
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3021 iv. In Apr. 1924, a 

colliery drawer injured bln back in 
^istinsf to replace a derailed butch, 
vvith the exception of a fortnight In 
Sept. 1927, when ho wae off work for 
medical treatment, he continued at 
ms usual occupation, earning full 
wages. untU Mar. 1928, when he left 
his employment to undergo treatment 
for trouble arising from the Injury* 
to Got. 1928, while still incapacitated, 
he made a claim for compensation, 
to addition to the above facts it was 
eutabiished that the workman was 


Hufforlug from muscular rhcuiiuitl?irn 
8c sfuatica. Hi that these troubles arobc 
from the injury in Apr. 1924 ; that 
ovei- since the date of the awldeut the 
workman had ascioclated his trouble 
with the accident ; but that be had 
not intt'-nded to claim coinpcnsatlon 
so Jong as he was abl<i in earn full 
I wages. It was also ostahllKbcd that, 
lmine(!la9‘Iy after the nccidont, the 
workman had notid<jd the lireman of 
the Injury, but that the latt-ijr, con- 
sidering the injury trivial, had not 
reported it to his stiperiorK, A that 
prior to Oct. 192H, the cuuiloyers had 

36 


I iKi knowledge, either a<}tual or imputed, 
of any iuiended claim : — f/eid : 
althoiigi! the workman was tbrougliout 
I aw'are of his injury, the fact that be 
’ was able to earn full wuj^s 9» his 
j ordinary employment for four years 
; nff-er ll»e accident showed that he was 
; nfd. unreasonable io asKiiinlng that the 
; injury was not such as would cause 
j hiTii to become ineapacifated ; A, 

I acc:ordIngly, that his delay in claiming 
I <;;omp<?nsatlon was due to a ** reason- 
able i-ause." — F oiidyob v. Shott'» 
1 IRON Co., Ltd., 11929) S. 0. 813.- 
I SCOT. 
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he suffers from was occasioned by an tlccident 
giving him a right to compensation, &> fails 
to make a claim within six months, if tliat 
failure was prompted by his own interests, 

& was not induced by any action of the 
employer which would lead him to believe 
he could get compensation without making 
a claim, ho shows no reasonable cause 
(SCRUTTON, L.J.). — Drewitt V, Bhitannic 
Assurance Oo., I/td. (1027), 137 L. T. 511 ; 
20 B. W. C. 0. 434, 0. A. 

Annotaiions : — Apld. Brown v. Avcllngr & Porter (1929), 22 
B. W. C. C. 16/). Consd. Shotts Iron Co. Ltd. v. Fordyce, 
flOJtO) A. C. .'iOS. Refd. HalHcy v. Frith Works (19:10), 

23 B. W. C. O. 1. 

3033a. Unwillingness to claim compensation.] 

— SiTOTTS Iron Co., Ltd. v. Fordyce, No. 
2990a, arUe. 

3033b. Expectation of compensation without neces- 
sity of making claim.] — In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
liis work at his full wages. His employers 
knew of the accident, but were not aware the 
chef could not do his full work. In July, 

1 926, he was dismissed, & in that month maile 
. a claim for compensation. The county ct. 
judge found that the workman did not r(;frain 
from making a claim because he formed the 
' view that he would receive compensation 
should incapacity supers me in the future 
without the necessity of making a claim, & 
that the employers did notliing to encourage 
sucli a view, »& there was no reasonable cause 
for not making the claim within six months 
of the accident : — HfAd : there was evidence 
to support the flndings, Si no misdirection. 

There wouhl be reuse nabh? cause for not 
making a claim within six months, if the 
workman could jirovc that tliere was a tacit 
undt^rstanding tliat the employers knew all 
about the possibility of a edaim Si were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(Lord Hanwoutii, M.H.).- Soyeu v. John- 
son, Matthbv Si Co. (1927), 96 J... J. K. B. 
1011 ; 20 B. W. C. 0. 504, C. A. 

3035. Add. Amioiaiions : — Ah to ( 1 ) Consd. Drewitt 
V, Britannic Assce. (1927), 137 L. T. 511. 
Folld. Soyer v. Johnson, Matthey (1927), 96 
L. J. K. B. 1011. Apld. ShaiTod v. Warwick- 
shire Coal Co. (1929), 22 B. AV. C. C. 599; 
White V. Leicc6tei*shire Collit'ry Pipe (b. 
(1931), 24 B. W. 0. C. 128. Refd. Brown r. 
Aveling & PorU^r (1929), 22 B. W. C. V. 165 ; 
Shotts Iron Co. r. Fordyce, (1930] A. C. 503. 

3038a. Delay of certifying surgeon.] - Kitchen 
V. Koch (C.) & Co., No. 38irm. /tosL 

3044. Add. Annotation : — Apld. Delahunt r. Aloodv | 
(1927), 21 B. AV. C. C. 688. ‘ I 


3046. Add. Annotation : — Apld. Delahunt v. Moody 
(1927), 21 B. W. C. O. 588. 

3047. Add. Annotation : — Refd. Woodrow v. 

Trawlers (Wliite Sea) & Grimsby (1929), 
141 L. T. 676. 

3055. Add. Annotation Apld, Pullen V. Enthoven 
(1927), 20 B. W. 0. 0. 248. 

3056a. .] — Appet. was in receipt of » weekly 

payment on account of injuries received in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
cei*tified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referije, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weelcly payments, 
Si the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensa.tion 
froni the date of cessation of the weekly pay- 
ment to the date of his award : — Held : (1) 
comix^nsatioii was not payable after in- 
capacity had ceased ; (2) the certificate of 
tlie medical nderee was sufficient Si con- 
clusive. — Pullen v. Enthoven <fe.SoN (1927), 
20 B. AV. (J. O. 248, 0. A. 

3056b. .] — In a reference to a medical referee 

made under Workmen’s Compensation Act, 
1925 (c. 84), 8. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary ocimpation, but describcul it as 
Ixiing something different from what in fact 
it liad previously been. The county ct. judge 
refused to trixit the certificate as conclusive, 
k. received evidence as to tlie nature of the 
respective occupations, the parties liaving 
i>l)jected to the.' certificate being sent back 
to tlie medical refereii for t'xplanation or 
correction : — Held : the certificate being 
ambiguous was not conclusive, Si ilit^ parties 
having refiisetl the op])ortunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear th(i 
evidence timdered Si act upon it. — Austin 
V. Parti noto.n Steel Si Iron Co., Ltd. 
(1928), 21 B. AV. C. C. 1, C. A. 

3056c. .] — A stoniMiian in a colliery was 

certified by a medical referee to bo suffering 
from niinei*s’ nystagmus, & unable to do 
work which involved stooping. Tht* county 
ct. judge, afUT hearing evidence, interpreted 
fliat cert ificate as meaning that the workman 
was unable to do work which inv'olvcd con- 
tinuous st coiling, such as his old employment 
necessitated. & made an award on the basis 
of partial incapacity ; — Held : ^ the judge 


PART XIV. SECT. 9, SUB-SECT. 1. 

f i. .1— The AVorkmen*B Com- 
pensation Board has no Jurisdiction 
over riffhta of action or xirooeodinfrs 
in the Exchequer Ct. In AdmJty. — 
Daokxand V. S.S. Catala. 111)271 4 
D. L. H. 426 ; 11927] W. W. K. 97 ; 
38 B. O. 11. 440.— CAN. 


•a. Control of Board— By court .] — 
, On oonstruotion of Workmen Com. 

? >ensation Act (Accident Fund), 
L 8. A.. 1922, c. 177, s. 13:— 7DW.- 
the Jurisdiotiou of the ct. to interfere 


with uet-s of tJio l)oard is fixclnded only 
with resjMVt to acts nitliln the juris- 
diction of the board, & the board’s 
jurisdiction Is limited to “ matters 
arising: under this Act.” &' Ha regula- 
tions are to be for the purpose of 
•• cairylng out tlie provisions of this 
Act.” 'i’hcreforc where a regriilation 
of the board goes iH'yond thii authority 
wtiioh tlie Act. confers on the board, 
the ct. cun declare it, A on nssessineiit 
based tbew'on, imauthorised & invalid. 
— It. CT rcL Davies v. F. W. McDor- 
OALL CO.VSTRCCTION CO., LTD. (Alta.), 
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fl929] 3 W. W. B. 650; [1930] 1 

1>. L. R. 621 ; 24 Alta. L. R. 338.— 
CAN. 

PART XIV. SECT. 9. SUB-SECT. 3. 

3044 i. I*o.ntion of judge — SUs aa 
ar/n'frafor.l — Delaku.vt r. Moody, 
1 10281 1. R- 208 : 8 obsetivemt proceedings, 
n. W. C. C. 939. P. C.— IR. 

PART XIV. SECT. 9, SUB-SECT. 5. 

3058 XV. .1 — M^Creadie r. 

DOU1.TON & Co„ 11928] S. C. 29.— SCOT. 
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had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation. — ^T aylder t\ Lambton, 11 et- 
TON & JoicEY Collieries, Ltd. (1928), 21 

B. W. C. C. 115, 0. A. 

3056 d. As to possibility of recurrence.] — A 

medical referee, to whcJm a dispute as to the 
condition of a workman who nad sustained 
injuries by accident arising out of & in the 
course of lus employment had been referred 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 19, after ghing two certificates 
of partial recovery, certified that in his 
opinion the workman had completely 
recovered from the accident & w<is fit for 
his ordinary work : — Held : the medical 
referee must be taken to have directed liis 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certificate was final & conclusive. 

Where, therefore, upon an application by 
the employer to md the compensation, the 
workman lodged r. minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not ajiparont on external examination, 
that there W'fis a reasonable 
of a rccuiTence of incapacity :• -Held : it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to <lii*ect 
an inquiry into the facts set forth in the 
minute, that the only course open to the 
arbitrator was to end the compensation. — 
Wilsons & Ct^yde Coal Oo. v. 

[1929] A. 0. 051 ; 98 L. .J. P. 0. 151 ; 141 
1.. T. 594 ; 45 T. L. R. 615 ; 22 B. W. C. L. \ 
430, H. L. 

3057a. What amounts to ambiguity.] — 

Evans (Richard) Co., Ltd. v. Gilbie, 
No. 3541a, post. 

3057b. .] — Austin v. 1’autinoton Steel 

& Iron Co., Ltd., No. 3050b, ante. 

3057c. What amounts to.] — A medical referee 

certified that a workman wa.s fit for work 
as a stevedore, or at any otlier form of 
unskilled labour, but thnt occasionallj^ ip 
actions where a particularly strong grip 
was necessary he would be working at a snuill 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stfivedore, held 
that the certificate was conclusive again.st 
the workman ; — Held : the c<'!i'tificate was 
unambiguous & there was no uiisdireclion. - 
Montgomery v. General Steam Navkja* 
TION Co., I/TD. (1929), 22 B. W. C. C. 48, 

C. A. 

3059. Add. Annotations: — Consd. Somerville v. 
Barclay Curie (1025), 19 B. W. C. C. 530 ; | 
Penman v. Oaprington & Auchlochan Col- 


lieries (1920), 19 B. W. C. C, 604. Refd. 
LaiTerty v. Darngavil Coal Co. (1926), 20 
B. W. C. C. 671 ; Catton r. AshweU & Nesbit, 
[1928] Oh. 484. 

3061. Add. Amwtafiofis : — Befd. T-iCwisv. Tredegar 
Iron & Coal Co. (1929). 22 B. W. C. 0. 268 ; 
Hands v. Great Western Colliery Co. (1930), 
23 B. W. C. C. 477. 


3061a. .] — A miner was certified in 

Dec. 1 925, as sulTering from miner’s 

nystagmus, A was jiaid compensation. In 
Aug. 1926, the employers stopped com- 
pensation after serring notice under Work- 
men’s Compensation Act, 1926 (c. 84), s. 12, 
on the gi'ound tliat the workman no longer 
suffered from the distjose. A counter-notice 
having been served, the issue was refeired 
by the registrar t/O the medical referee, who 
coiiified that tJie workman was totally 
incapacitated, but tliat such incapacity was 
due to other causes than nystagmus. On an 
application by th(* workman for an arbitration 
in .Tail. 1929, evidenee was tendered that 
nystagmus liad once more bocome aetTve, 
hut the emi>loyers liused the ])relim inary 
objection that the medical referee’s ceititlcato 
was conclusivtJ against the workman, & 
destroyed the elTeet c»f the certifying surgeon’s 
certificate of Dec. The county ct. 

judge upheld the obji’ct ion A made an order 
dismissing the ap])hoaiion fi)r arbitration. 
The workman appealed . Held : the certifi- 
cate of a me<iical rc^feree being only con- 
clusive as to the matU^r.s therein . certified, 
& miner’s nystagmus L>eirjg a recurrent 
disease, the certificate wiis not- of itself a 
bar to the claim of tlie workman lor com- 
pensation, A it w’liS for the county et, judge 
to decide whetht*r there had bectn in fact any 
recrudescence of tlio (uiginal disease, 
fjowis V. ’J’lacDEiMH Iron A (-oai. (Jo. (1929), 
22 B. W. V. V. 208, (J. A. 


I // nolaliontt : Apprvd. I'> ) 'va n 1 
Uo. (ISl.’M), 'll It. W. 
(iirat Wt-HOM'ii f .'f)lllrj‘y C!o. (1 


ri V. rniiliiacilHU* NaviKid.iini 

IJ7. Refd. H.'uuIh r. 
!!;;•)), r.) It. w. o. a 177. 


3068. Add. Ayinotal ion :—D\si6. IVirker v. liondon 
Brick Co. A- Borders (1927), 20 B. W. (J. 0. 


.573. 


3074. Adit. Annotation ; Fofid. Lewis v. (Jaiiimell, 
I.aird A (Jo. (1929), 22 B. W. C. C. 410. 

3076. Add. Annoiaiion : -Folld. Lewis v. Cainrncll, 
Laird A Co. (1929), 22 H. W. C. C. 410. 

3076a. .J A Ht;<;vedore earning 05s. a 

week injured his knee on Mar. I t, 1928, A 
remained t.f)tally incapacitated until Mar. 10, 
1929. ll(i was then given light w^ork, but 
left it on Aug. 1, 1929, stating tl at was 
once more totally incapacitated. (Jorre- 
spondenee followed between the representa- 
tive.s of the w^oi-kman A tlie representatives 
of the ein])loyer ; in the course of this corre- 
spondence the UiiUiV repudiateil the sug- 
gestion tliat tie; workman was t<jtalJy 
mcapimitated, but <:‘ventua]ly agretjd to pay 
certain sums to th<; workman as compensa- 


8067 1. Ambiguaua report — Duiy of i 
judge to clear.] — Employers, who hud 
been paylnfif compensation to a 1 
labourer in respect of an injury to his j 
eye, servocl upon him a medical oertifi- ; 
cato to the effect that he had recovered ; 
fie, no countor-oertlflcttte having Iieen | 
received from him, they stopped pay- : 
ment of componsation on Apr. fi, lv27. 
In a subsequent appheation by the 
workman to have a memorandum of i 


fiaie^'ment recorded, the arbitrator, 
on the application of the ornployeiv, 
mode a remit tb a medical referee. 
<.)n F<*b. 2. H»28. the rofeiwj reported 
that the workman’s coudiiion was such 
that ho was not “ at proscut ” »{ebarre<i 
from douig labouring: work. The 
arbitrator grranted warrant to nxjord 
the memorahdiuii, but suspended coin- 
xUoD as from Apr. 6, 1927, until 
further orders of tlip Ct . : — 
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//eld : th(? arbitrator was not entitled, 
on the evidence before him, to suspend 
compensation os from Apr. 5, 1927, &, 
In view of the clreuiristanwjs disclosed, 
the capacity of the workman as 
between Apr. 0, 1927. ISc Feb. 2, 1U2S, 
should be Inquired Into by tho 
arbitrator rather than by a further 
remit to the medical referee. — M’L kr- 
LAN V. Thobbuen & Son, 119291 S. C. 
(Ct. of So:w.) 34,— BOOT. 
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tion, partly in the form of a lump sum for 
an*earH & partly in the form of weekly pav- 
ments for the future. In accordance with 
this agreement the workman on Jan. 21, 
1930, aimed a receipt agreeing to accept the 
sum, “ being weekly compensation at the 
rate of £l a week from Aug. 1, 1929, to 
Jan. 23, 1930.” The wording of the receipt 
continued : “ This weekly payment is to be 
continued during my partial disablement 
resulting from the accident in accordance 
with the provisions of the [Workmen’s Com- 
pensation] Act, the amount of any payment 
due during decreased partial disablement to 
be settled hereafter.” Weekly i)ayments of 
£1 were ' paid to the workman under this 
agreement. On Nov. 5, 1930, the workman 
filed a request for arbn., asking for compensa- 
tion on the basis of total incapacity at 30«. a 
week from Aug. 1, 1929, & claiming the 
difference. The county ct. judge found that 
a binding agrwjinent had been made between 
tlio parties as to the amount payable for 
partial incapacity, but on a finding that the 
workman was in fa(‘t totally incapacitated, 
he held tiiat, tljough there liad been no, 
chang(^ in the workman’s physical condition 
since Jan. 21, 1930, he could make an award 
' for 30s. a week on th(? basis of total in- j 
capacity, as the agreement did not purport 
, to deal with anything hut paHial incapacitj^ I 
The enqdoyer appealed r — Held : the agrec;- 
niont dealt with the question of the extent 
of the incapacity as well as with tlie rate of 
compensation, A there was no evidence 
justifying the judge in disregarding an agree- 
ment whicli he had found to be a binding one. 
Appeal allowed. Hmitit v. Unton Cabtlk 
Steamship Co., Ltii. (1931), 24 11. W. C, C. 
71, C. A. 

3081. Add, Annotaliom : — As fo (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118 ; Tempus Shipping Co. v. 
Trott (1929), 141 L. T. 19. Extd. Hayter v. 
Southern Uy, Co. (1930), 100 L. J. K. B. 378 ; 
Wind old v. Liondon, Midland & Scottish 
Bailway (1931), 24 B. W. C. C. 168. Held, 
llobinsou v. Yiekers-Armstrong (1929), 22 

B. W. C. C. 171 ; Buddy r. L. M. & S. By. 
(1929), 22 B. W. C. C. 138; Mockbill v, 
Homer City S.S. Owners (1929), 22 B. W. 

C, 0. 260 ; Evans v. IGl Uruguayo S.S. 
Owners, Barlow i’. Pacific Steam Navigation 
Co. (1930), 23 B. W. O. C. 383 ; Fairfield 
Sliipbuilding Co. v, Harris (1931), 24 B. W. 
C. O. 110. As to (2) Held, liafferty v, Dam- 
gavil Coal Co. (1920), 20 B. W. C. C. 071. 
Omerally, Refd. Howaiih v. Singleton (1926), 
20 B. W. C. C. 136. 

8086. Add, Annoiaiion : — Consd. Parker v, London 
Brick Co. & Porders (1927), 20 B. W. C. C. 
673. 

3090. Add. Annotation : — As fo (1) Consd. Hayter 
V. Southern By. Co. (1930), 100 L. J. K. B. 
878 . 

8091. Add. Annotation: — As to (1) FoUd. Parker 
v. I^ndon Brick Co. & Forders (1927), 20 
B. W. O. 0. 678. 

3096. Add. Annotation : — ^Dlstd. Parker v. London 


Brick Co. & Forders (1927), 20 B. W. O. C. 
673. 

8097. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders ( 1927), 20 B, W. C. C. 673. 

8098. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. 0. C. 
673. 

8098a. .] — An infant workman lost his left 

arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 6, 1926, the work- 
man signed a receipt for payments in the 
form of an agreement, by which be agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& wlien the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total incapacity or until the same should 
be ended or diminished in accordance with 
1926 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 6, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 6 to be reiX)rded as the agreement 
between the parties, &> dismissed the request 
for arbn. i — Held : a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so rmsed, to 
apply in arbn. proceedings for the judge to 
grant an award in such terms ; the document 
of Nov. 6 did not give the workman his full 
rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
an award should have been made having 
regard to the teiins of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work. — Parker v. London Brick Co. & 
Forders, Ltd. (1927), 97 L. J. K. B. 42; 20 
B. W. 0. C. 673, C. A. 

3099. Add. Annotation : — Dlstd. Parker v. London 
Brick Co. & Borders (1927), 20 B. W. C. Or 
673. 

3100. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Porders (1027), 2(PB. W. 0. 0. 
673. 

3116. Add. Annotations : — Consd. Hall v. British 
OU & Cake MiUs (1930). 23 B. W. C. 0. 629. 
Refd. Ford t?. Wellerman Bros. (1930), 99 
L. J. K. B. 600. 


PART XIV. SECT, it, SUB-SECT. 1. 

8101 1 . Jurisdietion of court of 
IHct whtte. accident happened — Accident 
in Ireland — Employer rodent in Eng- 
land .] — Scanlon v. Hartlrpool 

SBATONIA 8 . 8 . Oo., Ltd. (No. I). [1»89J 
I. R. 9e,—lR. 


PART XIV. SECT. 11, SUB-SECT. 8. 

■y. Siaiement of claim — Actum under 
Workmen*» CompensaHon Act, JR. S. S., 
1920 (c. 210 ) — VaU o/ oooideni.j— L ikb 
V..DSAOON, U927J 8 D. L. $. 832 ; 
(1927} 2 W. W. B. 178 ; 21 StAk. L. R. 
483.--OAM. 
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PART XtV. SECT. It, SUB^SEOT. 5. 

n. Joint commUtee — Consideration of 
extraneous maitera on hearing of appHea- 
Han — Effect o/.H-Wortonen's CJom- 
pensation (BrokeD HiO) Act, Sched., 
Put n., provides that awards of oom- 
pensatton shall be made by the joint 
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dl29a. .] — Deceased, on leaving off work, 

rem^ked to a fireman that he had been hit 
^ a fall of rock. He died the next day. 
The poat mortem examination showed he was 
suffering from heart & other diseases, ^ 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing ail 
the evidence, found that no accident had 
occurred :—Held : the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed. — Jonks 
V. Cory Brothers & Co., Ltd. (1926), 20 
B. W. 0. 0. 261,0. A. 

3129b. .] — WoLSEY r. Pethick 

Brothers, No. 3897, posL 

3140. Add* Annotations : — DIstd. Bees v* Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Held. Broome v. Minister of Labour 
(1926), 136 L. T. 322. 

3140a. .] — An infant workman lost n 

little finger while handling a machine. He 
was paid varying amounts of compensation 
for some months, & when this was stopped 
asked for an aws -rd. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment. 
& found as a fact that he was not employed 
to touch or handle any machinery : — Held : 
the employers were not estopped by previous 
payments of compensation fi‘om putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a question of fact. — Nomeracsky v. 
Canterbury Dressing Works (1928), 21 
B. W. 0. C. 41, C. A 

8161. Add, Annotations: — Refd. Delabunt v. 
Moody (1927), 21 B. W. C. 0. 688 ; Woodro^v 
V, Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676. 

3161. Add. Annotation : — Consd. Dixdn v. Sutton 
Heath & Lea Green Colliery, l.td. (1929), 22 
B. W. C. C. 521. 

3162a. -.1 — Where conflicting medical 

evidence was given, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him :—lJcld : 
the county ct. judge must form his own 
opinion on the facts as proved A; then accept 
advice given by the medic/al assesdor as to 
the scientific inference to bo drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 


assessor his award could not stand. — Fox 
V. I>RicE (1926), 20 B. W. 0. O. 160, 0. A. 
AnmiUUums: — Comd. Dlx<)ii r. Sutton Heath* Lea Gwen 
(k»lliery. Ltd. (1929), 22 B. W. C- C. 521. ^ Beld. 

Loiuion, Midland * Bcottlsb Ky. Co. (19110), 23 B. W. O. C. 
.3«8. 


3165. Add, Annotations: — Apld. Fox v. Price (1926), 
20 B. W. O. C. 100. Consd. Dixon v. Sutton 
Heath & Lea Green Colliery, IM. (1929), 22 
B. W. C. C. 621. 


3165a. Duty of Judge to deal with questions 
of fact.] — Held : the county ct. judge had 
not liimself d(»alt with those questions of fact 
with which it was his duty to deal, but had 
relied on tht; findings & opinions of the 
medical R.ssesHor. ^Phe case must go back for 
the judge to find the relevant facts, & give 
his decision.— D ixom v. SurroN Hkath & 
IjKA Green ( ‘olijehy. Ltd. (1929), 22 B. W. 
C. C. 521, C. A. 

3165b. .1 -A workman was pushing a hand- 

cart lathui with sea (Voiding &. ladders when 
he slipped & injured liis right knee. Me 
received ciunpensation foi- six inontlis. The 
eniplojxTs then discontinued the vve<'kly pay- 
iju‘nt aft/i*r serving a n<»ti<'e under 192.^) Act, 
s. 12. The workiuarts application for re- 
sumption of the eoitipi‘Hsnt'i»)n wa.s resisU^d 
on the ground that the incapacity, if any, 
was due, not U> tiu* ac cident, but to ulcera- 
tion due; to syphilis. 'Phe; county et. judge 
sat with an aKS(‘SHor to whom, after iiearing 
the medical evidc^nec*, addressed three 

questions which wert‘ sta-tul t/<j eAiunsel & 
were not ohj(?ct(*d to. On receiving the 
answers of the assessor t-h*' coinny ct. judge 
made his award in favour of tlu^ workman. 
The employers appealed : t)»e county 

ct. judge had (rxercisrrd his own judgnaait on 
the evidence, imduding thor evidence con- 
tained in tire answers given by the medical 
assessor. — H alt, v, Biutisit Oh. * (Jake 
MILJ.S (1930), 23 B. W. V. C. .">29, O. A. 

3169. Add. Annoiafion : Reid. Maxwell v. Keun, 
I^ane, Bodley Head * Butler * Tanner, 
Maxwell v. Keun, .romitlian C^aprr & Butler 
& Tanner (1927), 41 T. L. H. 100. 

3172a. - - Pending arbitration Application for 
leave to issue execution for arrears.] — J j'.’wis 
V. DoiisoN Htkam Fihhin(» C’o., J/hj. (1929), 
73 Bol. Jo. 483. 

31 g 4 ii. .] -A workman, whose right arm was 

injured, was for some time paid compensa- 
tion on the baais of total incapjicity. Tlio 


cornmltte© to a mine-worker, whom (bo 
medical antborlty has certtbert to be 
suiTering from pnoumaoouioBiii */or 
tulicrciuoslB to BTiob a degree that he 
should not bo re-enffaKcd. Upon an 
application for compensation by n 
mine-worker, whom the medical 
authority had certified to bo suffering 
from pnenmaooniosJe 8c tnberculoRls 
to the oegree mentioned in the schedule, 
the joint committee, refuaod to make 
an award upon the ground, amongst 
others, that the mine- worker had 
roooived oompensatioo In reepeot of his 
disablement throng lead poisoning 
under Workmen *8 Compensation Act, 
1916: — Held: the receipt of com- 
penaatfon by a mine-worker under 
Workmen *s Oompensotlon Act, 1916, 
wae a matter outside the ambit of the 
jnrlsdlctJon of the joint committee, *, 
the aotkin of the joint oommfttee in 
taking into consideration extraneous 
matters which wore outside Its Juris- 
(Uetkm, amount^ in law to a failure 
to hear ft detennine the application, 


t a writ of inandamin^ KliouJd Ikhiuj.- 
it ATKINSON. Kx E 

It. N. S. W. 001 ; N. S. W. W. N. 
94.— AUS. 


ART XIV. SECT, ii, SUB-SECT. 6.- 
A. 

ta. Power h re/iuK applixxttion ** urilh- 
ut pr<iudice.**\-VPaete a clronft ct. 
Lidge ordered an application be 

icfused without prejudice •’ : 

he refusal of compensation was final, 
: ae the refusal could not be treat ad 
nullity, nor as a mere aUloumment 
f the application, the Judge bod no 
urisdictlon to entertain a second 
ppllcatlon.— DKLAffXTNT v.^ Moody, 
1928) 1. R. 208; wuhsmuetd proceed 
W*, 22 B. W. C. h. 93#, V. O.— IR. 

•b. Povua to oratU decree for expends 
n name of ageni-dUtn^eer.] - lieM : 
Jthongb Workmen’s Comperisatlon 
iot. 192.5, did not in terms authorise 
he sheriff, sitting m arbitrator, to 


How dotM*eeH f(»i' expom t<» go out In 
lie name of the agent-ili. bumir, Hiicp 

power, not b<5lng oxproHsiy excluded, 
r’as to be Inferred, there Isdrig no 
L'ason, on gronndH of eqiiHy or 
xpedlowoy, for refu'^lng to the Hheiin., 
s a Htalutory arbllmtor, a power 
rhich ho pomhokscjI In hl» ordinary 

udlcial eapacIt'V. ~ CoAKLBV r. ^UM- 

rKRi,Ett TfM)N Co., Ltd., [1929] B. O. 
^-t. of ooMs.) 182. SCOT, 

•art XIV. SECT. 11, SUB-BEOT. 6. 

— B. 

se. DiUy to refer — On application of 
tirly.\- HeUl : It wan not for the 
bertiT to determine whether in hw 
pinitm there wan, or would be, a 
onfilot in medical testimony, but be 
ras bound to summon a medical 
Bferee, If either party appUed for a 
[ledical referee ou the ground that 
here was, or would be, such a o<jn- 
ilct. — CociiBANK V, Baird 4 William) 
c Oo.. (19301 8. C. 640.-— SbOT. 
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employers then applied for a review on the i 
$?round that he had partially recovered. At | 
the hearing the workman was not called, ! 
but the county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who agreed 
that the workman was suftering from a 40 per 
, cent, incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable to find on 
the evidence that the workman was either 
an “ odd lot ” or came within Workmen’s 
Compensation Act, 1926 (c. 84), s. 0 (4). 
The workman appealed on the ground that 
no sufficient evidence had been given that 
he had regained sufficient capacity to work 
to take him out of the category of “ odd 
lot,” & that, therefore, the onus was upon 
the employei*8 of proving that there was in 
fact work available at which the man could 
earn wages which onus had not been dis- 
cliarged : — Held : taking into consideration 
the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidence to support the finding & no mis- 
direction. — Gladstone Spinning Co. v 

Nangle (1928), 98 L. .T. K. B. 101 ; 140 
L. T. 171 ; 21 B. W. C. C. 394. C. A. 

3188. Add. Annotation: — As to (1) Folld. Oauldon 
Potteries v, Johnson (1926), 20 B. W. 0. C. 

‘ 42. 

3102a. .] — C. itldon Potteries, 

Ltd. V, Johnson, No. 3821a, pos/. 

3107. Add. Annotation : — Refd. Jones v. Blaenavon 
Co. (1931), 24 B. W. C. C. 148. 

8200a. ~.l — A carpenter alleged in his 

application for compinisation that he had 
fractured his skull ninci months earlier by 
hitting his head against a tie-pole & then 
tumbling on to a concrete floor. The county 
ct. judge found that lie had failed to establish 
the occurrence of any such accident, but 
allowed liim to amend his application by 
alleging in the alternative that the fracture 
was due to hitting his liead against the 
concrete floor. The county ct. judge again 
found against the workman, but in the course 
of his award said : ” I adopt 1k)RD Sal- 

vesrn’s rejisoning in Wrufht and Greig v. 
M Hendn/ (1918), 11 B. W. C. C. 402,” & 
quoted a pa.ssage dealing with various possible 
causes for the falling down of workmen, 
some being causes arising out of the employ- 
ment & some not. He also stated a siun 
to which the workman would be entitled if 
in law there hod been an accident. The 
workman appealed ; — Held : the county ct. 
judge, by the form in which he had given his 
i*ea8ons, had introduced a doubt into the 
award, as it was possible that be might 
have held that there was some special risk 
incidental to the employment, the case must 
go back for re-hearing. — Evans v, Bierrum 
Partners (1930), 23 B. W. C. C. 131, C. A. 

3208. Add, Annotation : — Distd. Parker v. London 
Brick Co. & Eorders (1927), 20 B. W. 0. C. 
673. 

3224. Add. Annoiedions : — Consd. Evans t\ Ebbw 
Vale Steel Ii'on & Coal Co. (1029), 22 B. W. 
C. 0. 274. Refd. Williams v. Watson (H. J. 
& S. A.) (1930), 23 B. W. C. C. 161. 


3226a. .] — Where a workman injured his left 

hand, but the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probability of any : — Held : 
the evidence supported the findings, & there 
was no misdirection. — Waostafp v, Gutta 
Pbrcha Co. (1927), 20 B. W. C. C. 430, C. A. 

3226b. .] — A workman earned £9 9s. a week as 

a stone contractor under a contract at a fixed 
price, upon which he himself worked, & also 
employed others. Wliile so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
wliich had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation: — Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — Jones v. Garporth Col- 
lieries, Ltd. (1926), 20 B. W. 0, 0. 109, 
C. A. 

Annotation : — Raid. Dodd v. Ocoaiilc Steam Navigation Ck). 

(1928), 21 B. W. O. 0. 118. 

3226c. .] — In July a seaman caught his left 

hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation imtil Dec. He claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers : — 
Held : there was abundant evidence to sup- 
port the award. — Barry r. Portiileven 
Ship Owners (1928), 21 B. W. Cv 0. 219, C. A. 

3226d. .] — A timber-feller was injured wliile 

felling trees by reason of a chip flying into 
his right eye. After six weeks his panel 
doctor certified that he was lit to resume his 
ordinary work. He resumed work, but with 
some assistance. The woi*kman claimed 
compensation, alleging permanent iiartial 
incapacity. At the hearing the panel doctor 
who had granted the certificate gave evidence 
to the effect that the workman’s right eye 
liad lost 60 per cent, of its visual power. 
The county ct. judge found that there was a 
difference of 28. between the pre-accident & 
post-ac(jident earnings, & m^e his award 
for the workman for 1.9. a week. The em- 
ployer appealed : — Held : there was evidence 
to suppoit the finding & no misdirection. 
Appeal dismissed. — Hoberts v. Gregson 
(1931), 24 B. W. C. 0. 155, C. A. 

3227a. .] — A workman suffered an injury to 

his finger by an accident arising out of & in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedi^s instituted by the 
workman medical evidence was given on hie 
behalf that his grip was weakened, that the 
muscles were still tender, & that 
partially incapacitated. The doctor called 
on beh^f of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
made a declaration of liability only : — 
Held : there was no evidence to support the 
finding, & the case must be remitted for 


PART XIV. SECT. 12, SUB-SECT. 1*. 

.] — ^Moorb V. Nimmo, (1929] S. O. (Ot. of Sees.) 007. — ^SCOT. 
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compensation to be assessed. — B uck v. 
DHJNNINO (1926), 19 B. W. C. C. 388, 0. A. 

3228. Add, Annotations: — As to (2) Consd. Wil- 
liams V, Tredoficar Iron & Coal Co. (1927), 

96 L. J. K. B. 722 ; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 130 L. T, 647 ; Tannoch v, 
Brownieside Coal Co., [1029] A. C. 642. 
Apld. Stevens v, Birmingham Corpn. (1920), 

22 B. W. O. C. 31 1 ; Birch Bros.,Iitd. v. Brown, 
[1930] 2 K. B. 265. As to (2) Consd. Birch 
Bros., Ltd. V, Brown, [1931] A. C. 605. 
Refd. Broughton v. London & Noi-t-h Eastern 
By. Co., [1930] 1 K. B. 578 ; The Croxteth 
Hall, The Celtic, [1930] P. 197 ; Earl v. 
Thomas W. Ward, Ltd. (1930), 143 1.. T. 
745 ; Mothersdale v, Cleveland Bridge & 
Engrineering Co. (1930), 99 L. J. K. B. 261 ; 
West Leigh Colliery Co. v, McNeil (1929), 

22 B. W. C. C. 541 ; Jensen v. Jones (li. E.), 
Ltd. (1930), 23 B. W. C. C. 518. Ofinerally, | 
Refd. Lewis v. Guest, Keen & Nettlefolds, | 
Watidns v. Same, Tucker v. Same, Ingram v, 
Crawshay (1927), 96 L. J. K. B. 064. 

3230. Add, Annotations : — Consd. Ijewis v. Guest, 
Keen & N(jttK folds, Watkins v. Same, 
Tucker v. Same, ingram v. Crawshay (1927), 
06 L. J. K. B. 664 ; Birch Bros., Ltd. v. Brown, 
[1930] 2 K, B. 255. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T 647; White 
V, London North-Eastern By. Co., [1031] 
A. C. 52. 

3231a. .] — A miner working at the face ha<l 1 

his right hand crushed in June, 1905. As a i 
result, in May, 1912, the middle linger of | 
that hand was amputated & he returned to | 
work on the surface as a trimmer. His j 
earnings as a trimmer exceeded h./* pre- j 
accident earnings, & hLs compensation vas j 
therefore reduced to a penny a week. j 
Jan. 1929, the pit was closed down. 'The 
w^orkman was unable to obtahi work & 

, applied for compensation. The employers 
contended that the workman was fully able 
to work, & that his inability to ohUin work | 
was due to labour conditions. 'J’he county | 
ct. judge made an award for 2s. 2d, a week. | 
The employers appealed I '—Ueld : tlicre was i 
evidence of partial incapacity & no | 

direction. — W'^oodcock v. TyuEsijay Coal j 
Co. (1929), 22 B. W. C, C. 502, C. A. h 

3281b. .] — A workman employed as a wheel- 

wright & van driver met witii an accident . 
aiising out of & in the coutsc of his employ- | 
ment, which necessitated the removal of his . 
left eye. After a period of total incapacity 
he resumed his work as a wheelwright, but | 
was unable to diive a van, & he was ulti- 


mately disclia^ed for business reasons. In 
respect of his injury lie obtained an award of 
compensation, lii*st, for partial incapacity, 
&, afterwards, on his application for a review 
ill consequence of his inability to get work 
owing to his obvious disfigurement, for total 
incapacity. Aflt^r ho iiad become nearly 
blind owing to cataract in his right eye, the 
employ (' 1 * 8 ’ insurance co. offeri'd him employ- 
ment as a cleaner in thtur otlice at a wage 
whicli was double the market rate of wages 
for that work, but the workman refused this 
olTer by reason of his inliniiity. ITpori an 
application by tiie employers for a review 
Ca'iihnating or reducing the compensation, 
the (!ounty (d. judge found tliat tlio olYei' of 
the insurance ci». was a genuine offer iSt 
reduct'd the compensation to half the dilTer- 
eiice h»‘t\v(‘eu tiie \V()rkman*H pre-accident 
W’agoH Sl tiie w.ag(‘s offered him by the 
insuranct; co. : — //e/d : tiiore was no evid<*nc(‘ 
on whicl\ tiie county ct. judge could pr(>p»‘rly 
find that thtJ workman’s jn*c»ved inability tiO 
(>arn wages by rciuson of the loss of his left 
eye had (U^aaed to inasmuch as the 

otter of tlie insuranct? (!«>., in tlu^ circum- 
stances in wliieli it was made, iwul no evi- 
dential value as a hrst of the man’s (.earning 
capacity in the open markt'f-.- “Biiujic Biios., 
Ltd. V, Brown, (1931! A.L. fl05; 190 J. 
K. B. t)5l ; 145 L. T. 39s ; 17 T. L. K. 195 ; 
75 Sol. Jo. 488 ; 24 B. \S . (.\ 0. 255, ll. I... 

3232. Add. Amiolaiiojis : Consd. J^ewis v. Ciu'st, 

iS: Notthdolds, Watkins v. S/imc, 
Tucker v. Same, Ingram v. ( 'rawsliay (1927), 
90 L, J. K. B. 001. Reid, ('ushion v. 
Tredegar Iron Coal (‘o. (1927), 20 B. W, 
CJ. 0. 454; Bevan v. Nixon’s Navigalion (x). 
(1928), 139 Ji. T, 047. 

3233. Add, Arincdalioii : 'Retd, Broughton r. 
London North- Kasti'rn By. Go., 1 19:10] I 
K. B. 578. 

3235a. .]- The .Tniount of the average 

weekly earnings of a workman before accident 
was 50.'<. After the accident lie reiui-ned U) 
lighter work, hut w^as i»aid at exactly the 
same ral e as before the accident. I hi, l»ow- 
ev(tr, only earniid an average w't,*cikly amount 
of 37 j 9 . nil,, owing to slack laiss of tjadii. lie 
brought a claim for compensation at tlie rate 
of O.S. 2(/.aw(i(ik, btiing one-half th(? ditlhrence 
between his ]>r<:i-acc.i(lcnt tSc post-accident 
earnings. The county ct. judge made a 
declaration of liability only oii tlie ground 
that he found no loss of enmmg capacity 
due to the accident since the return to w'ork. 
The workman appealed : — /leld . tlui loss 


PART XIV. SECT. 12. SUB-SECT. 8. 

3228 III. .] — A workman was 

awarded compensation in respect or 
total Incapaolty In Feb. ^1025. On 
May 13, 1920, no became fit for ll^bt 
work. Ho made efforts to obtain such 
work, blit, owing to abnormal oconomio 
conditions, be was nnable to do so. 
If ho had obtained light work the off ecU 
of his Injury would have worn otT, ec 
bo would have recovered full capacity 
by Sept. 18, 1926. Owing, bo we vor, 
to bte failure to obtain UAt work he 
was atlll partially Incapacftoted at the 
latter dat^ Apart from tbls failure 
to obtain work, bis condition was not 
duo to liny failure on his port to take 
reasonable mcaanrea 
recovery of capacity. The arbitrator 
having auapen^ 
pensation as from Sept. 13, 1926 . 
3eld : the continuance of incapacity. 


not being due to any unreasonalJe 
conduct on the workman’s part or to 
rbe inlerventiou of any new cause 
unart from oooiiofpio circmuatanceH. 
was BtUl attributable to the original 
accident ; &. accordingly, that the 

arViitratoP wan not entltU'd to susiicncl 
uaymont of compensation. — K bnskuv 
r. Shotts Iro.n Co., II9291 S. C. (Ct. 
of Sees.) 29. — SCOT. 

PART XIV. SECT. 12, SUB-SECT. 4. 

32.36 I. Whether tncMjHUtUy within 
Oie Art» — SlacIcrtcMs of wv*rk.h“A w<irk- 
luan. oiiiploycd as a drawer In a mine, 
who bad been injured, won pdd oora- 
pensatlon rtrst ft for total, A later as 
for partial, Incapaolty. ilc then 
obtained work with the same employers 
as a pump ©ngtnomun at wages higher 
%tban he bad earned as a 
compensation was suspended by agrtt* 
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ment. 'rhe pit In wldeli he was 
(3tnployo(l CH a pump 
having iMjen cIommI, the worUuutu was 
thrown out of employment. He wiih 
uiittt. owing to hlrt lulnry, for his 
former work as a drHwe.r, but J”' 
lit for various Jobs, i*“*>'V* 
pump oriRincman. at which he could 
ean» his fonnor wage. Ho was unable 
to lliid work owing to the state of the 
coal mining industry A not ^>wing to 
hlH Injury- 'fhe arbitrator haVing 
ended c<)mponsatlon in tiie ineantlmo 
as at the date when tlie workinan 
obtained work as a pump englni;- 
man:— field ; oh the workman was 
fit for work at whleJi be could earn 
as high wag(js us he 
drawer, he was not cntltli^ U> com- 
peiisatioD.— I nvkraritt «. K di ?»bduuii 
CoLMKAiEH, Ltd,, (19291 B- C, (Ct- of 
SoHs.) 338.— SCOT. 
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of earnings after the accident being entirely 
due to labour conditions & not to the fact 
that the workman was injured, the decision 
of the county ct. judge was right. — Lyon v, 
Taylor Bros. (1928), 21 B. W. C. O. 416, 
0. A. 

Aimotationa : — White v.‘ London & North-Eastern 
Rf. Co., 11931] A. O. 62. BeU. The Croxteth HaU, The 
Celtic, tl930) P. 197. 

8238. Add, Annotation: — As to (1) Refd. Lewis 
V, Guest, Keen & Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Orawshay 
(1927), 90 L, J. K. B. 664. 

8289. Add. Citations 96 L. J. K. B. 296 ; 136 
L. T. 427 ; 19 B. W. 0. 0. 476. 

Add. Annotation : — Refd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Orawshay (1927), 96 
L. J. K. B. 664. 

8239a. .] — A miner who, in Apr. 1926, 

had the symptoms of nystagmus, on Apr. 80 
went on strike until Dec. 2. On July 13, 
he obtained a certificate that he was dis- 
abled by the disease as from June 14. The 
couptjr ct. judge held, although totally in- 
capacitated from June 14, the workman 
would not, in any case, have been at work 
. owing to the strike, & refused compensation : 
— Held : if a workman was totally incapaci- 
tated by an accident, it was immaterial Uiat 
• ho might also have been prevented from 
earning money by som ' other cause. — 
Williams v. Owmaman Coal Co., Ltd. 
(1927), 20 B. W. 0. 0. 476, O. A. 

3240. Add. Annotation : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K, B. 664. 

3241. Add. Annotation : — Refd. I.>ewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same, Ingram v. Orawshay (1927), 96 
L. J K. B, 

8243a. Cesser of work obtained In lieu of 

compensation.] — When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the cesser of that work 
entitles him to an award, even in cases where 
the cesser is due to the state of the labour 


market & would have resulted in liis being 
unemployed In any event. — Lewis v. Guest, 
Keen & Nettlefolds, Ltd., Watkins v. 
Same, Tucker v. Same, Inoham v. Orawshay 
Brothers, [1928] 1 K. B. 20 ; 96 L. J. K. B. 
664 ; 137 L. T. 386 ; 43 T. L. R. 436 ; 71 Sol. 
Jo. 388 ; 20 B. W. 0. O. 369, 0. A. 


AnnokUionit : — Apid. WllUftinB r. Cwinaman Coal Oo. (1927), 
20 H. W. C. C. 476 ; Lyon v, Taylor liros. (1926), 21 
B. W. C. C. 416. Refd* CuHhIoii r. 'J’rcrtegar Iron & 
CJoal Oo. (1927), 20 B. W. C. C. 454; Bovau v. Nixon’s 
NaTiFati(»n Oo. (1»38>. 139 L. T. 647 ; Birch Bros.. Ltd. v. 
Brown, (1930] 2 K. B. 256 ; White v. London & North- 
Kartlcm By. Co. (1929). 142 L. T. 4.35 ; Williams r. Wiitt^on 
(H. .1. & S. A.) (1930), 2.3 B. W'. C. 0. 151. 


S243b. .] — A coal miner, who had worked 

for manv years underground, became, by 
reason or an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable, owing to the state of 
the labour market, though the workman, 
but for the nystapuus, would probably have 
been able to obtain employment imder- 
ground : — Held : the effect of Workmen’s 
Compensation Act, 1923 (c. 48), s. 16, which 
was re-enacted as Workmen’s Compensation 
Act, 1926 (c. 84), s. 9 (4), was necessarily 


i 

! 

i 

j 
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to exclude the idea that the words ** able to 
earn ” in Workmen’s Compensation Act, 
1906 (e. 68), Sched. I., applied to any cir- 
cumstances not personal to the workman 
himself. It dealt expressly with the case 
of the man who could not fiiid work, & it set 
the criterion whether the failure to find work 
was due wholly or mainly to the accident, but 
failure to find work due solely to the state of 
the labour market was expressly excluded by 
the sect., & it was impossible to say that 
Cardiff Corpn, v. Hall, No. 3284, post, when 
applied to a case after the passing of 1923 
Act, was wrong. — Bevan v. Nixon’s Naviga- 
tion Co., Ltd., [1929] A. 0. 44 ; 139 L. T. 
647 ; 44 T. L. R. 806 ; 21 B. W. 0. C. 237, 
H. L. 

Jnnoiediona : — Apld. Lyon v. Taylor Bros. (1928), 21 B. W. 
O. 0. 416. Ex^. Tannooh v. Browuieflido Ooal Co., 
[19291 A. O. 642. Distd. Evans v. Ebbw Vale Stool, Iron 
&: Cool Oo. (1920). 22 B. W. C. C. 274. Oonid. Statham 
V. Oxcroft Colliery Co. (1929), 22 B. W. C. C. 330; 
Mothersdale v, Cleveland Bridge Sc Engineering Co. (1930), 
99 L. J. K. B. 261. Distd. White v. London & North- 
Eafitom By. CJo., [19.31] A. C. 52. Apld. Woodcock v. 
Tydesley Coal Co. (1929), 22 B. W. C. C. 502. Bold. 
Gladstone Spinning Co. v. Nanglo (1928), 98 L. J. K. B. 
161 ; Wemyss Coal Co. v. Walker (1929), 22 B. W. C. C. 

■ 366; Birch Bros., Ltd. v. Brown, [1930] 2 K. B. 255; 
Broughton r. London North-Eastern Ry. Co., [1930] 1 
K. B. 678 ; ITio Croxteth HaU. The Celtic, [1930] P. 197. 
Refd. WlUIamfl v. Watson (H. J. & S. A.) (1930), 23 

n. w. c. c. 161 . 

8248o. .] — ^Applt., who was totally incapaci- 

tated by an injury by accident arising out 
of & in the course of his employment by 
resps. whilst working as a fitter in the erecting 
department of their works, on becoming fit 
for light work, was employed by reaps, in the 
gauge department of their works. A claim 
by him fur compensation in respect of the 
difference between his pre-accident earnings 
& his present earnings was opposed by resps. 
on the ground that the full week’s work in 
that department was five & a half days, but 
that owing to trade conditions the department 
was only working five days, & that, if applt. 
had worked a full week, as he was physically 
capable of doing, his earnings would have 
exceeded his earnings. The 

arbitrator awarded compensation : — Held : 
on the facts, resps. had failed to prove that a 
normal week’s work in the gauge department 
was more than live days & that the award 
was rightly made. 

The qu(5stion whether, where a partially 
disabU^d workman is actually earning wages, 
the compensation to which he is entitled is 
to be assessed by reference to the normal 
earnings under normal market conditions in 
tliat employment or by reference tt> his 
actual earnings in the conditions prevailing 
at the time was left open by the House. 

Senible : it does not necessarily follow from 
Bevan v. Navigatioyi Co., No. 3243b, 

where a man is actually earning wages in a 
suitable employment & the wages which he is 
receiving ai'e the wages usually i)aid at the 
time in that employment, that the arbitrator 
is bound to assess his compensation on the 
basis of what he would have been earning if 
the conditions of employment in that occupa- 
tion had been more prosperous. — ^Whtte v. 
l.>oNDON & North Eastern Ry. Co., [1931] 
A. C. 52 ; 99 L. J. K. B. 633 ; 144 L. T. 1 ; 
46 T. L. R. 648 ; 23 B. W. C. C. 330, H. L. 

3247a. .] — A blacksmith was injured while at 

work by a splinter of iron entering an eye, 
& impaifing its vision by one-haJf. He 
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returned to work for a short period, but did 
not do overtime, threw up the work on 
the ground that it was unsuitable. He was 
nervous of losing the sight of the other eye. 
The employers called medical c\ndence that 
he was fully able to do his work. The county 
ct. judge made an award in favour of the 
workman on the basis of pai'tial incapacity. 
The employers appealed : — Held : there was 
evidence to support the hnding & no mis- 
direction. — Colquitt v. United Steex Co., 
Ltd. (1928), 21 B. W. C. C. 409, C. A. 

3251a. .] — A workman lost an eye in 

the course of his employment. He refused 
to follow medical advice & wear a glass eye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — H odsonv. Star Paper Miu.s, 
Ltd. (1927). 20 B. W. C. C. 265, C. A. 

3261. Add. Annotation : — Consd. Bevan v. Nixon’s 
Navigation Co, (1928), 139 L. T. 047. 

3264. Add. Ayinoiiition : — Consd. Statlnini v. 

Oxcroft Colliery C o. (1929), 22 B. W. C. C. 
330. 

3269a. .] — ^A collier suffered a succession 

of accidents, but was given work with i)artial 
compensation until, in 1921, he left the 
colliery & became a club stewai'd at higlier 
wages. In 1922 he was gi'anted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed from his position of 
club stewai’d & failed at three clubs \v :;ere | 
there were vacancies to obtain the posit ion | 
of a club steward. He claimed that ho v;.* j | 
unfit to work as a collier at the coal face, 
his old employers refused to employ him 
otherwise. He therefore made a claim for 
compensation against his old <‘mployers in 
the form of a review of the declaration of 
liability. The county ct. judge made an 
award in his favour of Is. Od. a week on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 
& that the job of a club steward was not a 
well-known branch of the labour markcit, A 
should therefore be disregarded : — Held : 
there was no evidence on which the county 
ct. judge could find that the work of a club 
steward was exceptional ; it was a well- 
known class of employment in which the man 
was capable of working. The case must be 
remitted for a rehearing, taking this fact into j 
consideration. — Statuam v. Oxcroft Col- 
liery Co., L/td. (No. 2) (1929), 22 B. W. C. 
330, C. A. 

3269b. Alter retirement.]— A workman lost 

the use of an eye by accident & wore a shade 
over it in consequence. Liability being 
admitted he received full compensation until 
he was able to do his ordinary work again. 
An agreement was recorded whereby the 
employers undertook to provide the workman 
with employment, A admitted their liability 
to pay compensation “as A when tlieir 
liabuity shall arise.” The workman continued 


doing his work without compensation until 
having reached the ago of sixty-six he was 
compulsorily retired under his employers* 
superannuation scheme, but at the same time 
became entitled thei'tuindor to a pension of 
10«. per week. After liis retirement the 
workman filed a request for arbitration, claim- 
ing to be entitled to be paid full compensation 
as from the date of his I’etirement. He gave 
evidence that he had tried to obtain work 
since his retirement but hod failed. The 
county ct. judge held that although the 
workman was physically capable of porforni- 
ing his old work with his old employers, his 
agi' A the loss of the eye prevented him getting 
fi'esli work in the labour market, lie made 
an awanl in his favour of lO^r. a week. Ho 
found the workman’s avi^rago weekly earn- 
ings bofon> the a<*ciileiit to be £3 5.‘». A his 
post-accident earnings £2 2.*». The first 

figure included pnyineiii-for overtime A the 
second diti not. FurlJuirinore there hoii been 
a fail in the rat-e of wages since the accident, 
^riio employers appealetl on the grounds that 
the workman was not incapacitatecj, A that, 
if he was, compensation had been (jalculated 
on the wrong basis, because the judge had not 
taken into considorat ion tlu*. question of over- 
time A fall in the rate of wages: — Held: there 
was evidence on which tJie county ct. judge 
could lind that the woikman was ])ai’l4ally in- 
capa.citat<5(l, hut, in arriving at the amount 
of compensation payable lie had not taken 
into account the high rtd.e of pre-aceidc^nt 
wages A overtime. Also the <pu,‘stion of 
pension must bo eonsidenMl. Steven h v. 
Bthmincjiiam Ooupn. (1929)> 22 B. VV. C . C . 
311, O. A. 

Refd. l.ld. r. Hrown, 111)411 

A. O. ««5. 

3274a. .J — A workman, whoso left eye 

was defective, sulbwed, in 1919, an injury to 
his right eye while w'orking as a miner, for 
which comperisjition was reeeiv(>(J until the 
beginning of 1921, wlien he was given work 
underground. This was found to be unsuit- 
able, A he w’as given surface work on the 
screens, A was pai<l coirqienHation for partial 
incapacity. He hdt this work at the com- 
mimcenumt of thi^ sBqipage due to a dispute 
in th(j coal tra<le in 1926, but was not re- 
employed at the conclusion of the st/oppage, in 
Dec. ’U126. In Feb. 1927, Hie workman 
applied to have Ids compensation increased, 
on tlie ground that the work ou which ho 
had been employed was a special kind of 
surface work found for him by his ^mjdoyers. 
The county ct. judgo held resps. were not 
liable to pay compensation m claimed on 
the grounds set out in tlieir parli<!ularB. 
The particulars referred to in resj)s.’ answer 
cemtained the all(*gation that the workman 
was not incapacitaUid from doing ordinary 
surface work : — Held ; tiie award must be 
taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, A there was 
evidence to support sucli a finding. — Cushion 
i;. Thedbgak iron a Coal Co., lyrD. (1927), 
20 B. W. C. C. 454, C. A. 


PART XIV. SECT. 12. SUB-SECT. 6. 

824S ii. .1 — WTiere It appeared 

from tbo medlcai erldenoe that subse- 
quent to an injury the workman 


developeu a mental condition in which 
he could not bring himself to be^n 
work, & did nut carry out incdlcai 
advice to do light work of any sort m 
a curative moasuie : — Held : the nna- 
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luff of the arbitrator refuaing to award 
compcriHation should not be disturbed. 
— FuKRfiWTEK t). TORIiKNSKOEn BAND 
i m Gkavkl Pits, Ltd., [12281 S. A. 
I S. R. 427.--AUS. 
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3275a. .] — A miner, in 1916, lost his right 

eye by accident, & received compensation. 
He subsequently retiumed to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, 
he was paid compensation. In Mar. 1925, 
he returned to light work, receiving also a 
weekly sum by way of compensation. On 
July 1, 1926, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the county ct. judge held work at 
the coal face was not suitable, & the man’s 
refusal to do it was reasonable : — Held : the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident. — A ston Ooal Co., Ltd. v. 
Stanch. (1920), 20 B. W. 0. C. 198, 0. A. 

3282. Add. Annoialion : — Consd. Evans v. Ebbw 
Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
C. C. 274. 

3283. Add. Anywiations : — Refd. I.iewis v. Guest, 
Keen Si Nettlefolds, Watkins v. Same, 

' Tucker t;. Same, Ingram v. Crawshay (1927), 
137 L. T. 380; Birch Bros., Ltd. v. Browm, 

^ [1930] 2 K. B. 255. 

3283a. Accident to infant — Inability to do work of 
employer on becoming adult.] — An Infant 
employed by a railway co. lost Ills left foot 
in an accident while at work. He was fitted 
with an aitificial foot Ar given suiLible employ- 
ment until he came of age. His employers, 
being then unable to find liim work in an 
adult gra<io, dismissecl him. ’fhe workman 
claimed conipensatioii as a totally in- 
capacitated adult worker, but the employers 
refused to pay except on tlie basis of partial 
incapacity. The county ct. judge held that 
the workman was not entitled to be treated 
as totally incapacitated either as an “ odd lot ” 
or under Workmen’s Compensation Act, 1925 
(c. 84), B. 9 (4). The workman appealed: — 
Held: there was evidence to support the 
finding & no misdirection. — B aunks v. 
London & Normi Easteun By. Co, (1929), 
22 B. W. C. C. 205, C. A. 

Annotaiiona : — Refd. Karl v. Thomas W. Ward, Ltd. (1930), 

M3 L. T. 715 ; WilliuinH v. Watson (H. J. & S. A.) (1930), 

23 B. W. C. C. 1.51. 

3284. Add. Annolaiions : — Consd. Hamilton v. 
Shelton Iron, Steel A Coal Co., Leigh v. 
Same, Timmis r. Same (1926), 136 L. T. 427 ; 
Lewis V. Guest, Keen A Nettlefolds, Watkins 
r. Same, Tuck(*r v. Sami', Ingram v. Crawshay 
(1927), 90 L. J. K. B. 661 ; Khodes v. Digbv 
Colliery Co., [1927] 1 K. B. 152. Apprvd. 
Bevau r. Nixon’s Navigation Co. (1028), 139 
L. T. 647. Consd. OJadst-ono Spinning Co. 
V. Nanglo (1928), 98 L. J. K. B. 161 ; Barnes 
r, L. A N. E. By. Co. (1929), 22 B. W. C. C. 
205 Evans v. Ebbw Vale Steel, Iron & 
Coal Co., Ltd. (1020), 22 B. W, C. C. 274. 
Apld. Wemyss Coal Co., Ltd. v. Walker 
(1929), 22 B. W. C. C. 306. Consd. Earl v. 
Thomas W. Wai-d, Ltd. (1930), 143 L. T. 
745. Dlstd. White r. London A North- 
Eastern By. Co., [19311 A. C. 52. Dbtd. 
Williams v. Watson (H. J. & S. A.), 
(1030), B. W. C, C. 161. Refd. Cushion r. 
Tredegar Iron & Coal Co. (1927>, 20 B. W. 
C. C. 454 ; Tannoch v. Brownieside Coal Co., 


[1929] A. C. 642 ; Statham v. Oxcroft Colliery 
Co. (1929), 22 B. W. O. O. 330 ; The Croxteth 
HaH, The Celtic, [1030] P. 197 ; MothersdaJe 
V. Cleveland Bridge A Engineering Co. (1930), 
99 L. J. K. B. 261 ; Birch Bros., Ltd. v. 
Brown, [1931] A. C. 606. 

3286. Add. Annotation : — Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647. 

3287. Add. Annotations : — Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647 ; 
Hughes V. Pwll-Heli Granite Co. (1929), 22 
B. W. C. C. 637. 

3288a. Application to Industrial disease.] — ^Applt., 
who was a miner employed by the resps., was 
disabled by miners’ nystagmus & was paid 
compensation, but ultimately the medical 
referee certified under 1926 Act, sect. 19 (3), 
that applt. had recovered A was fit for 
ordinary work. On an application by resps. 
to end the compensation the medical referee 
informed the arbitrator that he did not intend 
to certify iliat applt. had completely re- 
covered in the sense that he was not more 
susceptible to the disease than before the 
attack : — Held : sect. 9 (4) of the Act applies 
not mei'ely to jiliysical incapacity for work 
but also to cases of industrial* disease, A, as 
coinplc^tc recovery had not been established, 
the arbitrator was not entitled to end the 
comi)cnsation as from the date of the certifi- 
cate, A applt. must be permitted to go to 
jiroof of his averments in opposition to resps. ’ 
claim to have the compensatioti ended. — 
Connor v. Cadzovv Coal Co., Ltd. (1931), 48 
T. L. B-. 10 ; 75 Sol. Jo. 763, H. L. 

3289a. Unable to find former employment.] 
— A miner who had lost the sight of his 
right eye in an accident recovered sufficiently 
to be fit to resume his old work. Although 
he had taken all reasonable steps to obtain 
work as a miner or quarryman, he 
failed to obtain any. 1’he sheritT-subsiitutc 
found that the workman’s failure to obtain 
employment w'os mainly a consequence of 
the injury A treated liis incapacity as total 
under sect. 9 (4). On appeal to the First 
Division of the Ct-. of Session the decision 
of the sherifi- substitute was reversed on the 
ground that sect. 9 (4) did not apply to a 
case where the workman had recovered 
sufficiently to bo fit for his former employ- 
ment. The workman appealed to thfe House 
of lx>rds : — Held : tho words “ emploj^ent 
of a certain kind,” in sect. 9 (4) are applicable 
although the eTnplo>Tnent which the workman 
is fit for A is attempting to obtain is 
liis pre-accident emplo^mient. — Tannoch v. 
Brownieside Coal Co., [1929] A. C. 642 ; 
98 L, J. P. C. 156 ; 141 L. T. 699 ; 46 T. L. R. 
699 ; 73 Sol. Jo. 499 ; 22 B. W. C. C. 383, 
H. L. 

Annotations : — Consd. Hughes v. PwU-Helj Granite Co. 

(132U). 22 B. W. C. C. 637 ; Mothcrsdale.f. Cleveland 

Bridge A Engineering Co. (1930), 99 L. J* K. B. 261. 

Refd. Birch Bros., Ltd. v. Brown, [1930] 2 K. B. 265 ; 

Charlton t*. Union Castle Line, Ltd. (1930), 113 L. T. 66 ; 

WliUams V. EuglcfleJd Collieries, Ltd. (1929), 22 B. \V. 

C. G. 632. 

3290. Add. Annotation : — Consd. Birch Bros., Ltd. 
V. Brown, [1931] A. C. 605. 

3290a. .] — In May, 1923, a miner suffered a 

permanent injury by accident to his left 
foot A was paid compensation. In May, 
1924, he was given by his employers light 
employment as a' signalman, together with 
compensation for partial incapacity, A he 
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continued to do the work satisfactorily until 
the general stoppage in 1926. His services 
were then dispensed with, & he was unable 
to obtain employment elsewhere. At the 
hearing it was proved that the workman 
could not do work which involved activity 
of the feet. The sheriff-substitute found 
that the workman was fit only for a special 
limited class of work which he would have 
no chance of obtaining in the competitive 
labour m^ket, & awarded him compensation 
for tot^ incapacity. On appeal this decision 
was affirmed by the First Oivision of the Ot. 
of Session. The employei's again appealed : 
— Held : there was ample evidence to support 
the finding of the arbitrator. — Wemyss 
Coal Co., I.td. v. Walkeu (1929), 22 B. W. 
C. C. 306, H. I.. 

Annotation: — Befd. Smith v. Union Castle Steauishin Co. 

1931), 24 B. W. C. C. 71. 

3201a. Charitable employment given by employer.] 

— An hotel employee was in 1922 injured by 
an accident which converted him for ail 
practical puiposcs into a one-armed man. 
He received compensation until 1926, when, 
as a result of an arbn., the county ct. judge 
made an order th.at the employers were liable 
to pay him compensation, & that he was at 
liberty to apply t<j the ct. “ should he at any 
time be so ^vised.** No other award was 
made, as the employers undertook to find 
him employment at 30«. a week. The em- 
ployment found for him was to stand in the 
street holding a sign advertising the hotel. 
In 1930 ho was dismissed for pilfering 
applied to the ct. for compensation by way 
of review. Tlie county ct. judge made an 
award in his favour on the basis ox total 
incapacity. The employers appealed | 
Held : (1) the award the county ct. judge 
must have been made on findings that the 
workman was totally incapacitated & that 
the employment found for him by his em- 
ployers was only a charitable employment, 
Si there was evidence to sui>port these 
findings ; (2) the workman, being found to 
be in the category of “ odd lot ” labour, the 
fact that he had been dismis.sed for mis- 
conduct was iiTelcvant in coming t(.) a decision 
as to whether or* not there was incapacity for 
work. Appeal dismissed. — Jensen v. Jones 
(B. E.), I.TD. (1930), 23 B. W. C. C. 51<S, 
C. A. 

3291b. One hand becoming useless.] — As a 

result of an accident a workman lost tla* 
third finger of his left hand, the second & 
fourth fingers were slirunkcn, & the thumb 
& first finger became weak, thus making the 
hand practically useless. The c;ounty ct, 
judge found tliat the workman was an “ odd 
lot,’* & also that be should be treated as j 
totally incapacitated under 1925 Act, s. 9 (4). | 
The employers appealed : — Held : there was 
evidence to support the findings, & no mis- 
direction. Appeal dismissK^d. -- Evans v. 
Thomas W. ward, Ltd. (1930), 23 B. W. 
C. C. 364, C. A. 

Annotation : — Consd. Earl «, ThomnH W. Ward, Ltd. (1930), 

23 B.W. C. C. 229. 

3292. Add. Annotation: — Refd, Earl v. Thomas 
W. Ward (1930), 143 L. T. 745. 

3295. Add. Annotation : — Consd. Lewis t/. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664. 


3295a. .] — In 1911, a workman lost his 

right arm as a result of an accident. Prom 
1913 1922 his employers engaged him on 

light work. In 1922 it was agre^ that he 
should in the future be paid 7s. Qd. a week 
compensation in respect of the estimated 
difference between what he could earn at 
light work & what he would have been earn- 
ing if he had not been injurotl. After 1924 
he was given the work of record-keeping. On 
Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 9, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1922 iigituMuent. The workman received 
unemployment boneflt for the period he was 
unemployed A also the weekly compensa- 
tion of Is. rtf/., <S: did not try Li obt<ain ot her 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation < luring the pei’iod 
he was anempIoy<id on (ho basis of total 
incapacity. It was agreed that the amount 
recoverable in these procet'dings, if successful, 
was 55.*?., being two sums of 35«. a wccjk less 
(he two ]>aymcnt8 of 7s. i\d. ’.rho arbitra- 
tion was bf^gun in Aug. 1928, A continued 
in Oct. In his evidence tlie workman said 
that be mis “ a 8t<orekiH*j.*or plus messenger,” 
A. that he could act. as a watchmau-gat>e- 
keei)er. At the bearing in Oct. the county 
ct. judge intimated that lie was pre|»/ircd ‘to 
accept the argument put forward on behalf 
of tl»o MT)ikmaii that, lie was an ” odd lot,” 
but again adjourned the case to Fob. 1929, 
for further consideration. In Feb., after 
hearing furtlier argununt, the county ct. 
judge found that the workman wfis partially 
incapacitated, that there were classcjs of 
employment in which ho could earn bis 
pre-accident w’agfjs, A: tliat 7s. (\d. was 
sufficient comp<‘r»sation dur*iiig the two Wf'oks 
in (jucstion. '^I’he workman apjxjaled : ■ 
Held: the findings of the county ct, judge 
amountfid to a finding of fact that the w'ork- 
man wtis not an “ od<i lot,” A- them was 
evidence to supjxjrt such a finding Sc no mis- 
direction. —E vans V. JOniiW V^AMO Steet., 
liU)N Sc Coal Co., l.ro. (1929), 22 B. W. 
C. C. 274, C. A. 

3295b, .] A partially iricapacit/4ted 

workman in receipt of reduc,(‘d (iom])enwition 
was unable to f>btain woik A claimed com- 
pensation on tb(j basis of total incapacity on 
Ibo ground tliat the injury was ifspoimiblc? 
for the fact that he was now only fit for* light 
work, which was in fact uriobtairialilc. The 
county ct. judge found tliat the ^vorkman 
was neither an ” odd lot ” nor within 1925 
Act, 8, 9 (4), but fit for liglit work. Ue altjo 
found that his failure to obtain employment 
was due to industrial .conditiotis Sc not lx) his 
physical disability, Sc that th(5 employers 
were right in nxlucing the compensation. 
T)io workman app<;aled ; — Held : the find- 
ings of the county ct. judge were the exact 
findings in the cii.se of Cardiff Corjm. v. Halt, 
No. 3284, which was apiiroved in Bevan v. 
Nixon* a Navigation Co.. Ltd.. No. 3243b, 
& there was no mi8dirocti<jn. Appeal dis- 
missed. — Williams v. W'athon (11. J. & 
8. A.) (1930), 23 B. W. 0. 0. 151, C. A. 

8298a. .] — A wood- working machinist cut his 

hand on a cii'cular saw. He was paid full 
compensation for over two months, but when 
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the out liad healed the compensation was 
stopped & he applied for continuance of the 
compensation. After liling the application 
he (obtained a job with fresh employers & 
cut hitnself again. At the hearing, at which 
it was alleged that the workman was suffering 
from traumatic neurasthenia, the county ct. 
judge found that he was able to do light 
work on the ground in the open air, but 
away from machinery, if such work coidd be 
found, but that he was quite unfit to go back 
to his old job. On the ground that there 
was no evidence that there was any l^ht 
work available of that particular limited 
kind, the judge awarded him continuance of 
compensation at the full rate from the date 
when it had been stopped. The employei-s 
appealed : — Held : there was no evidence to 
justify an award for payment of compensa- 
tion at the full rate. Appeal allowed. Case 
remitted. — A tkins v, Hpbeckij^y (OiiAKnES) 
Co., Ltd. (1031), 24 B. W. C. C. 59, C. A. 

8299a. .] — A workman met with 

an accident arising out of & in the course of 
his employment which resultijd in the loss 
of his right arm. He received full com- 
pensation based on total incapacity for some 
, time, when it was reduced. Owing to faUure 
to obtain work he again claimed full com- 
pensation. Arbn. proceedings having taken 
lace, the county ct. judge made an award 
asod oh partial incapacity", holding that the 
failure to obtain work was not “ wholly or 
mainly ” due to the injury, but to the state 
of the labour market : — Field : there was 
material upon which the county ct. judge 
could base his decision. The workman 
having failed to prove that his failure to 
obtain work was a consequence, wholly f)r 
mainly, of the injury, &; there being no mis- 
direction, the appeal failed.—MoTHEiiSDALE 
V. Cleveland Bridge & Engineering Co. 
(1030), 00 L. J. K. B. 261 ; 142 L. T. 541 ; 
23 B. W. C. C. 47, C. A. 

3800a. ,] — A workman, in Dec. 1924, 

lost his left eye in an accident, & received 
compensation until he was re-employed at 
full wages at his old work in Mai*. 1925. 
In Aug. 1925, he was discharged owing to 
slackness of trade & received unemployment 
benefit for a year. He was unable to give 
any clear evidence of what he had done subse- 
quently, but from Oct. 1028, to June, 1929, 
he was employed by the guardians. Prom 
June, 1929, he was again in receipt of un- 
employment benefit. He made a claim for 
compensation in Aug. 1929. Evidence was 
given that he had applied three or four times 
to his old employers for work, but unsucccss- 
• fully, & that he had been unsuccessful in his 
applications for work to two other firms. 
The employers alleged that the only reason 
why they had been unable to re-employ liim 
was because he had always applied fqr work 
at times when there was no work to be had, 
but that there had been work available for 
him in the piast, & there was work available 
for him at the date of the hearing. There 
was no evidence that the refusal of work by 
the other two firms was due to the fact that 
he had lost an eye. The judge found that 
the workman had faded to obtain employ- 
ment wholly or mainly in consequence of 
injury, made an award in his favour under 
sect. 9 (4) on the basis of total incapacity. 


Dioebt Supplement. 

The employers ai^pealed on the ground that 
there was no evidence of eitJier partial or 
total incapacity ^ no evidence to bring 
the case within sect. 9 (4) : — Held : there was 
misdirection & no evidence to support a 
finding of incapacity due to the injury. — 
Hughes v, Pwll-Heli Granttb Co., Ltd. 
(1929), 22 B. W. C. C. 637, C. A. 

d801a. Ability to do work In ordinary course of 
employer’s business.] — On Jan. 5, 1923, the 
workman, who was at the time of this appeal 
fifty-nine years old, while working as a 
general labourer, was injured by an accident 
arising out of & in the course of his employ- 
ment oy resps. His left foot & leg thickened 
& swelled, & ever since he has walked with a 
limp with the aid of sticks, Sb been unable 
to do any work involving standing up. In 
Jan. 1924, an award was made in his favour 
for full compensation on the ground that his 
injuries left his labour os an odd lot,” but 
on resp.’s undertaking to give him some work 
suitable to his impaired powers & to pay him 
a wage eiiual to his pre-accident earnings, the 
only award made was a declaration of 
liability. He was given the work of cleaning 
valves to do, for which he could sit at a 
bench, & he continued so to work till Nov. 
1929, when, owing to slackness of trade, he, 
with many other able-bodied & injured men, 
was discharged. Since that time he had been 
unable to obtain any work, employers having 
told him they were slack & had nothing to 
suit him. Applts. having refused to pay him 
compensation, he filed a request for arbn. 
& the county ct. judge awarded him full com- 
pensation on the basis of total incapacity on 
the ground that he was the class of man for 
whom employers were called upon to find 
special jobs of light work, & that conse- 
quently his labour was an “ odd lot ” : — 
Held : the workman being able to do, & 
having done, the job for six years, of cleaning 
valves, a job necessa^ to be done in the 
ordinary course of business of his employers, 
his labom* was not' an “ odd lot,” that was 
to say, he was not only able to do certain 
very special jobs depending on finding a 
very special employer who either from com- 
passion or because he had a special job was 
able to give him employment, therefore he 
was not totally incapacitated. — Earl v. 
Thomas W. Ward, Ltd. (1930), 143 L. T. 
745 ; 23 B. W. C. V. 229, C. A. 

8302. Add, Annotaiion : — Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T, 647. 

3803. Add, Annotaiion : — Consd. Birch Bros., Ltd. 
V, Brown, [1931J A. 0. 606. 

3805. Add, Annotations : — Consd. Lewis v. Guest, 
Keen & Nettiefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawsbay (1927), 90 
L. J. K. B. 664 ; Bames v, L. & N. J5. By. Co. 
(1929), 22 B. W. C. C. 206 ; Evans v. Ebbw 
Vale Steel, Iron & Coal Co. (1929), 22 B. W. 
0. C. 274. Refd. Cushion v. Tredegar Iron 
& Coal Co. (1927), 20 B. W. C. C. 464. 

3315a. .] — A workman was employed as a 

seaman on a fishing-boat at £3 a week. On 
Feb* 11, 1926, his finger was cut by a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, & his share of the profits being £21. 
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He next worked on another trawler until ! 
Feb. 1927, payment being on the same basis, 
but there were ho profits. On Nov. 6, 1926. 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
A what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 5s., Si awarded him 
7s. 6d. a week compensation i^Hcld : 

(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; 

(2) the workman had not discharged the 07itts 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. 
— ^McLeod v. Black (1927), 20 B. W. C. O. 
530, C. A. 

3325, Add, Annotation : — As fo (1 ) Consd. Gardner 
V. Vickers (1928), 44 T. L. R. 563. 

3329. Add, Annotations : — As to (1) Refd. Wliite 
London & North-Eastern Ry. Co. (1920), 142 
L. T. 436. Generally^ Refd. Gardner v, Vickers 
(1928), 44 T. L. R. 563. 

3341. Add. Citations .^UQ27] A. 0. 126; 96 

L. J. K. B. 284 ; 136 L. T. 268 ; 19 B. W. 
C. 0. 416. 

Add Annotation: — Refd. Curran v, Kays, 
[1928] 2 K. B. 469. 

3354. Add, Annotation: — As to (1) Refd. Nugent 
V, Londonderry Collieries (1929), 141 L. T. 
610. 

3355. Add, Annotations : — Consd.Welsh Navigation 
Steam Coal Co. v, Evans, [1927] A. C. 834 ; 
Nugent V, Londonderry Collieries (J029), 
141 L. T. 619. 

3357. Add,A7inotation8 : — Consd. Campbell v, Pt.-i * 
land Colliery Co. (1926), 19 B. W. C. C. 594 , 
Shotts Iron Co. v. Curran, [1929] A. C. 409. 

3359a. .] — Where a workman who had 

been killed by an accident arising out of & 
in the course of his employment left his 
- mother Si several brotiiers k sisters undtu* the 
age of fifteen partially dependent on his 
earnings : — Held : the brothers k sisters 
wore entitled to the children’s allowance. - 
Shotts Iron Co. v, Curuan, [1929] A. C. 
409 ; 98 L. J. P. C. 73 ; 141 L. T. 65 ; 46 
T. L. R. 261 ; 22 B. W. C. C. 1. H. L. 

3359b. Brother under fifteen.] — S hotts 

Iron Co. v, Curuan, No. 3359a, ante, 

33590. How calculated — Period of calculation 
Posthumous child.] — A workman having l>een 
killed by accident arising out of his employ- 


ment, his widow claimed compensation for 
herself k her posthumous child bom* some 
ten weeks after the workman’s death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
16 per cent, of £2 a week for 780 weeks 
or fifteen years : — Held : the child was 
entitled to a sum calculated by taking 16 
per cent, of £2 a week over a period m>m 
the death of the workman to the date when 
the child in fact would attain tlio age of 
fifteen, which, in this case, was some ten 
weeks more than fifteen years. — Atiif.y v, 
PiCKEiuNos, Ltd. (1926), 96 L. J. K. B. 
260 ; 136 L. T. 535 ; sub nom. He Athey, 
Pickerings, Ltd.’s Application, 20 B. W. 
C. 0. 215, C. A. 

3359d. Amount of lump sum.]- - A workman 

died as tlio result of an accident, having 
previously received from his employers 
£65 5s. 5d. ill weekly |>ii>'ment8 as compeiisa- 
lion. On his death his employers paid into 
ct. £534 Hi?. Id., made up of £234 14.9. Id,, 
i,c., £300 less £65 5s. .5d., for the lump sum 
payable to the widow , tV- £300 for children’s 
allowance. The total amount to whii^h the 
eliildreii would have bt.*en eutithui, if not 
limit^'d in any way. was calculated to be 
£617 14.9. T’he county ct. judge diadded that 
the amount paid in was reiisonable A, at 
tlie reqiK^st of the w'idow', made an order for 
paym(int out of part of tlic amount. : — Held : 
(1 ) the amount paid into ct. by the employers 
was insunicieiit, A tbo deperidauts were 
entitled to the full £600. si)ic(^ it the lump sum 
calculated under W(a*km»‘n*s <N^!iix)en.satiori 
Act, 1925 (c. 84), s. 8 (2), was reduced Ixdow 
£300, th(*n, if the figures sv;tiTant<*d it, tlui 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that, the lump sum k 
the children’s allowahee together did not 
exec'ed £600 ; (2) the wddow was not depriv(?d 
of lier right of a,pj>eal l>y Iiaving accepted 
payment of part of the amount paid in, 
becaus<*, although hIm* might hav<> approbaU^d 
the order on her own hehillf, she liad r(‘pro- 
iaited it in the inter<‘st8 of her childri'n. 

(3) Semhle : a reciuest for arbn., k not an 
appeal, was th«* prop«T procediin'! for the 
widow.-' Malcoj.m v. Bahoku, Walker k 
Oo., Ltd. (1927), 137 L. T. 470; 20 B. W. 
O. C. 516, (;. A. 

3359e. - — One child over fifteen partially de- 
pendent.]- A workman died as a restdt of 
an accident leaving a widow k t wo children 
under fifti*en all wholly dej)e)i(lent, k also 


PART XIV. SECT. 13. SUB-SECT. 1.— 
B. (b). 

S33S i. From what sum deducted — 
Not from children allovHivce.] — Work- 
men’s Compeusation Act, 1925, enacts 
that weekly payments of compensation 
mad© to the workman before his death 
shall be deducted from Uie lump sum, 
but not from the children ’s a11owan<;e : 
— Held: such payments fell to bo 
deducted from the lump sum prior to 
its a«;gTegation with the children’s 
allowance. & not from the aggregate 
of the lump sum Sc the aliowanoe ; &, 
accordingly, such portion of the chil- 
dren’s afiowanoe, calculated according 
to the rules, as was necessary to raise 
the afEgmgate to the maximum of 
£600. to be added to the lump sum 
after deduction from the latter of any 
payments made to the w'orkman, — 

FaBSMIX V, MUBDOSTOtTK C 0 LI.IKRY 
Oo.. (19311 S. C. 143 : 23 B, W. O. C. 


, scot. 

{ PART XIV. SECT. 18, SUB-SECT. 1.— 
C. (b). 

3349 ii. ; .1 — Applts., being 

' the father, mother, brotherw. Sc slsterH 
I of deooaHed, claimed wnijiensatJon 
under Workers’ CompcuHallon Act, 
1912-1924, on the ground that they 
were parthilly dependent on doftoaHitd. 
Applts.&d(XM?ased bad resided together, 
Sc deo<?a8cd, who was an Infant, had 
been In receipt of a wsge of 1 2a. Hd. per 
week at the tinie of his death, which, 
I or most of whicn, he was in the habit 
of <M>ntTlt»utlnar towards the expenses 
of the household of which bo was a 
member, i'be magistraU^ found that 
the cost i:»f the keep of de<jeaMed came 
to more than the amount which be paid 
into tbe family & that anplts. were not 
dependent on him : — Hdd : tbe ma^s- 
trate was entitled to ftnd that applta. 
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■ w«:ro not depcni|i-iit on - 

! Eumon'Dstonk V . ( IU 2 V >), 29 

; \V. A. Ii. IL ? A US. 

i 1 1. ItirnpaHty nf uxtae-etinvi ng 

j falhtr lieHult oj son’s arcuient.) — 

: A workman who wan kllb.fl by an 
j fMicldorit, arlniog out of his etnplov- 
i merit, left his inotho*r & HlsUir partially 
; dtjpoudent uimti biw eartiings. IHh 
1 fatbtM*. a wage-earner Sc not d<'p<;n<lent, 
totally mcapacitatod by tbe nows 
! of hlH son’s death. 7'he arldtmtor 
! took the loss of tlm father’s earning 
; Into consideration in AMsesHing the 
i lump sum payable, to the dependanta, 

; The empIoyerM appe.abHi : the 

loss tif the father’s wage-earning 
capacity was Irrelevant tf> the assoss- 
ment of the r^omponsatlon. — S wan t>, 
CoLTNFJsa Iron Co., Ltd. (1928), 21 
B. W. C. O. 567.— SCOT 
o. lievsd,, 19 B. W. 0. 0. 461. 



Cases 88S9e—^90a. Enolish akd Empire Digest Supplement. 


one daughter over fifteen partially dependent. 
The county ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 
dependency : — Held : the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to bo only partially dependent, 
did not affect the calculation. — G reen v. 
Premier Glynrhonwy St.ate Co., Ltd., 
[1928] 1 K, B. 661; 07 L. J. K. B. 32; 138 
L. T. 90 ; 20 B. W. 0. C. 663, C. A. 

Add. Annotation: — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664. 

3366. Add. Annoiationa : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 664. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647 ; Barber, 
Walker & Co. v. Flint (1928), 98 L. J. K. B. 
83. 

3371a. — “.] — Stevens v. BiRMiNanAM 

CoRPN., No. 3269b, a7itc. 

3373. Add. Annotations : — Consd. Hamilton v. 
Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timmins v. Same (1926), 06 L. J. K. B. 

' 295 ; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker i\ Same, Ingram 
V. Orawshay (1927), 96 L, J . K. B. 604. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. 

3375. Add. Amxoiailon : — Consd. Birch Bros., I^td. 
V. Brown, [1930] 2 K. B. 25,5. 

3377a. Accident occurring before operative date 
of 1923 Act— Compensation to be calculated 
by reference to 1906 Act.] —A workman earn- 
ing £l 18s. 6d. a week was injured by an 
accident on July 10, 1023. IJability was 
admitted «fc compensation paid. The 1923 
Act did not come into operation until Jan. 1, 
1924. In Sept, 1924, ho resumed work at 
lighter employinont, but was in receipt of 
liigher wages. In Doc. 1928, he was dis- 
charged. In June, 1929, he filed an applica- 
tion for ai'bn. The county ct. judge found 
that lie was still partially incapacitated & 
made an award for a weekly payment of 
£1. The employers appealed: — Held: the 
accident having occurred before Jan. 1, 1924, 
compensation for partial incapacity should 
have been awarded in accordance with the 
1906 Act, the judge, in making the award 
he did, must have applied the principles of 
the later Acts. — W ii.ltam8 v. JKNaLEFiEiJi 
Oolueiues, J.Tn. (1929), 22 B. W. C. C. 
532, C. A. 

3377b. Duty of court to apply 1925 Act, sect. 10.] — 

— ^A workman was injured on Feb. 6, 1929. 
Out of the fifty-two weeks prior to that date 
ho had been in work for twenty-three weeks 
& out of work for tw’enty-nine. He had been 
employed by the same employer since 1914, 
but ow4ng to bad trade his contract of service 


had since 1921 become terminable at a day’ 
notice, & it was the practice of the employe: 
to put up notices from time to time announc 
ing that the particular mill in which th( 
workman was engaged would cease work or 
the following we^. Whenever he was thm 
thrown out of work the workman attemptec 
to get other work, but always failed & hac 
to draw imemployment benefit. He would 
if the mill happened to have reopened, appl^ 
at the works on the chance of being taken or 
again. Liability for the accident was ad 
mitted by the employer, but a dispute arcs 
as to the amount of the average weekl^^ 
earnings on which the rate of compensatior 
sh(juld be calculated. The county ct. judg 
held that the total earnings during the fifty 
two w'eeks should be divided by twenty 
three, reprtjsenting the number of weeks o- 
employment. There was no evidence befor 
the judge that the irregular cessation o, 
work was a normal incident of the workman’ 
employment beyond the statement of th 
workman that employment had been irregula: 
since 1921. The emi)loyer appealed : — 
Held : the county ct. judge had not com 
puted the workman’s average weekly earning, 
in the manner best calculated to give th 
rate per week at which the workman wa, 
being remunerated. Appeal allowed. Gas 
remitted for reconsideration on the basis o 
1925 Act, s. 10 (i), & the proviso thereto. — 
McGee v. United 8teei. Companies, Ltd 
(1930), 23 B. W. C. C. 273, C. A. ' 

A nmiiai,ion : - FoUd. Foutoii V. Ohaiiton (J. E.), Ltd. (1931' 
21 B. \V. O. O. J7«. 

3877c. .] — At the hearing of an arbn. a 

which the county ct. judge found partia 
incapacity only, a dispute arose as to th 
average weekly earnings of the workman, * 
stevedore. The Avorkman claimed that the> 
amounted to £5 10«., but the employer con 
tended that they were £3 lOif., being the 
actual weekly amount paid by them to tht 
worknuin w’^hile in their employment. The 
county ct, judge, without consideringp the 
provisions of 1925 Act, s. 10, in calculating 
the average weekly earnings, took the figure 
of £5 10s. for the imrpose of assessing the 
amount of compensation. The employe, 
appealed : — Held : average weekly earnings 
must be calculated in accordance with 192f 
Act, s. 10. Appeal allowed. Case remittee 
for reconsideration of compensation on the 
basis of both sects. 9 & 10. — ^Fenton v 
Charlton (J. E.), Ltd. (1931), 24 B. W. C. C 
176, C. A. 

3385. Add. Amioiaiion : — Refd. Broughton v 
London & North-Eastern lly. Co., [1930] 
K. B. 678. 

3389. Add. Amioiaiion : — Refd. Stevens v. Bir- 
mingham Corpn. (1929), 22 B. W. C. C. 311. 

3390. Add. Annotation : — Refd. Colquitt y. Unitec 
Steel Co. (1928), 21 B. W. C. C. 409. 

8390a. .] — A miner, in 1913, sustained 

fracture of his right leg & was wholly in- 
capacitated, for which he received full com- 
pensation at 35s. a week. The employee 


PART XIV. SECT. ^18, SUB-SECT. 2. 

id. Application of Workm4yi\*8 Com^ 
pensation Act^ R. S. S., 1920, 8. 15.1 — 
OKTON V. 1‘ANQMAN BURAL TKLTC- 
PIIONK Oo., Ltd.. [1930] 2 W. W. R. 163 ; 
4 D. L. R. 78 ; 24 S. L. R. 371.-— CAN. 


PART XIV. SECT. 13, SUB-SECT. 2,— 
C. («). 

8874 i. Offer of avitcible voork — 

As non-union worker.] — Held: as the 
employers had not discharged the onus 
of proving that oooeptanoe of the oon- 
dition in their offer wonld not have 
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made the workman's position matoriall; 
worse than it had b^n under the oic 
contract, the arbitrator was no 
entitled to refuse oompensation. — 
McDonald v. Outram (Ororob) & 
Co.. Ltd.. [1927] S. C. 383.— BOOT. 
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subsequently claimed to reduce the com- 
pensation to 3s, 6d. a week, on the ground 
that he was then capable of earning wages 
as a clerk, storekeeper, or lampman. The 
workman filed an application for arbn. 
claiming the continuance of compensation 
for total incapacity. The judge rt^f erred 
certain questions to the medical referee w’bo, 
in his replies, stated that the workman 
suffered pain in his right leg which would 
prevent him standing eight hours as a store- 
keeper or lampman ; but which would not 
prevent him doing the full w'ork of a clerk. 
The judge examined Icttcirs written by tlie 
workman & found that he was sutliciently 
w^ell educated to earn 30«. a week as a clerk 
&, on the answers given by the medical 
referee, made an award for 7s. 8d. a W'eek 
with costs. The workman appealed : — Held : 
there was evidence to support the finding of 
fact & no misdirection. — Yeoman v. (Ireat 
Western Colliery Co., Ltd. (1929). 22 
B. W. C. C. 647, C. A. 

3892a. Lack of accommodation for work- 

man*s family.] — A w'orkman employed by a 
railway CO. as a foreman ganger, living in a 
village in Lincolnshire with his wife, wliose 
lungs were delicate, & his four children, w^as 
partially incapacitiited as the result of an 
injury from an accident arising out of & in 
the course of his employment. Ilis average 
weekly earnings before the accident amounted 
to £3 Is. lid. The co. offered him, first at B. 
&> then at S., work which be was capable of 
doing & in which he could earn £2 (is. 9d. a 
week ; they made him weekly payments 
of 7s. 7d. The workman refused the em]>loy- 
ment offered as not being “ suitable ’’ wu the 
grounds that, as he alleged : (a) in neit her 
of the places mentioned could ho find accom- 
modation for his family, & (h) that his wife’s 
health would suffer if she had to live in either 
of them ; & he applied to the county ct. for 
an award of com])eusation : — Held : the 
lack of accommodation for the family of the 
workman the possible or probable injury 
to his wife’s health w^erc irrelevant to the 
question wlietlier available employment was 
“ suitable.”— Broughton v, London & 
North-Eastern Ry. Co., [1930] 1 K. B. 
578 ; 99 L. J. K. B. 238 ; 142 L. T. 475 ; 40 
T. L. R. 202 ; 74 Sol. Jo. 138 ; 23 B. W. C. V. 
17, C. A. 

3892b. — - Injury to wife’s health.] — Brough- 
ton V. London & North-Eastern Ry. Co., 
No. 3392a, ante, 

3396. Add. Annotation : — Reid. Yates v. Hems- 
worth Rural District Council (1929), 22 
B. W. C. C. 049. 

3399* Add. Annotations : — Refd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243 ; Yates v. liemsworth Rural 
District Council (1929), 22 B. W. C. C. 049 ; 
Nixon V. A.-G., [1931] A. C. 184. 

3401a. Must be paid in respect of incapacity.] 

. — By Local Government & other Officers* 


Superannuation Act, 1922 (c. 69), s. 6 (3), 
w^here a servant of a local authority adopting 
the Act has attained the age of sixty-five, he 
shall cease to hold his employment, provided 
that the local authority may, with the consent 
of the servant, by resolution extend the 
period of employment for one year or any 
less period & so from time to time as they 
may deem expedient. A dustman, aged 
sixty-seven, employed by a local authority 
which had adopted tlie above Act was 
injured & became entitled to be paid com- 
pensation. He was paid full compensation 
for a short time & then given a small w’eekly 
pension. The w’orkman claimed cornpensa- 

I tion on the basis t>f total incapacity. There 

I was no evidence as to whether the employ- 

1 ment of the workman had been extendoil by 
resolutit)n, or as to whether the pension W’as 
paid in respect of the incapacity. The 
county ct. judge found partial incapacity & 
held that the pension was being y»aid by the 
employers in respect of such incapacity, lie, 
tlicrefore, made an awarul of compensation 
for partial incapacit>*, reducing the w^eekJy 
payment by the amount of the weekly 
pension. The w'orkman appealtid : — Held: 
iiiere were insufficic'nt- materials before the 
county ct. jmlgo to enai)hr him to come U) a 
proper decision as to vvliether the pension 
was in respect of iiu apr'city or not. A})peiU 
allowed. Casf^ remitted for rehearing. — 

! Yates v. IIemswortii Rural Distjhct 
O ouNuiL (1929), 22 B. VV. C. 0. (149, C. A. 

3420. Add. AnnoUUum Dlstd. McClee v. Muir 
Wm. it Oo. (1929), 140 L. T. 54(h 
3423a. Payments received tinder part-time agency 
agnreement.] - “A workman was emi>loyed as a 
litter by a firm of eugineers, at the same 
time was acting under an agreement with a 
benefit .sofdety as tlieir part-time agent. 
Urid(ir tliis agreenuait he agreed to obey the 
orders of tlie society & perform all his fluties 
in accordance with official instructions. 
He was to be paid a weekly salary calculated 
on a perctuitage basis. 1'lie workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. judge, in order 
to compute his aveiiige weekly earnings, 
added toget.her thf} w'eekly paymemts received 
• from both sources. The ernj^loyers appealed 
on the ground that the relationship between 
the society & the workman was that of 
jiriucipal & agent, & not master & servant, 
& that his payments under tlm agreement 
should not be taken intv> account : — Held : 
the judge had rightly construed t he agreement 
as establishing the relationship oj masU*r & 
servant between the society & the workman, 
— Rf>BERTs V. Gardner (Wiixiam) & .Sons 
(1928), 21 B. W. O. O. 164, C. A. 

AnruitiitUm : — Befd. llf)bl»ti v. Itoyal Arsciial Co -operative 
.Society (1930>, M4 L. T. 10. 

3423b. Payments out of public funds — Com- 
pensation for loss of wages — Workman sitting 
on Court of Referees.] — The earnings which 
are to be taken as the basts of the compensa- 


PART XIV. SECT. 18, SUB-SECT. 3.— 
A. fa). 

8416 i. Whether incidental advantages 
included — Value of tuition to apjiren- 
tUse.] — An apprentice, not in receipt of 
any wages, wae totaliv incapacitated 
as a re^t of an accident arising out 
of & In the course of his emnloyment : 
— Held : the value of the tuition he re- 


ceived could noL.be taken into account 
for the purpose of awarding rornpenna- 
tlon.-' D avis e- Dblahunt, f MClOj 1. H. 
262 ; 23 B. W. C. 0, 668.- IR. 

ta. Anr^ivnl he U actually earning .] — 
Held : os the workman wan employed 
He there was no other oiiiplfv:''nuent 
open to him at which he could fsern 
higher wages, the proper figure to take 
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In iwHOHsing CfunpcrTmatlon wus the 
n mount he was actually earning. — 
Dvkeh V. Baiut), 11929] S. C. (Ot. of 
.ScHH.) 55.0.- 'SCOT. 

sb. f*rofit sharing try fisherman — 
J)ce^ncd to earn wages at 1780 o year — 
A nwunt fixed conclmively.] — Makittmio 
llSH <30HPM. V. COHOON, tlOSO] 1 
D. L. R. 800.— CAN. 
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tion payable to an injured workman under 
Worlonen’s Compensation Act, 1925 (c. 84), 
are the earnings in his ^ployment, & do 
not include other eajnings such as payments 
to the workman from public funds to make 
up loss of wages for days when instead of 
working he sits as workmen’s representative 
on the Ct. of Beferees of a local employment 
committee.^ — M cGee v. Mum W. & Co., L/rn. 
(1929), 140 L. T. 646 ; 46 T. L. B. 202 ; 73 
Sol. Jo. 109 ; 22 B. W. 0. O. 198, 0. A. 

8427. Add, Annotation : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. O. C. 
273. 

8481. Add, Annotation : — Consd. McGee v. United 
Steel Companies, Ltd. (1930), 23 B. W. C. C. 
273. 

8433. Add, Annotations : — As fo (1 ) Refd. Hamilton 
V, Shelton Iron, Steel &; Coal Co., Leigh v. 
Same, Timmins v. Same (1026), 90 1j, J. K. B. 
295. As to (6) Refd. Bevan v. Nixon’s Naviga- 
tion Co. (1928), 130 L T. 647; Doncaster v, 
Sudlow (B.) & Sons (1920), 22 B. W. 0. C. 
664. Oenerallyf Refd. Lewis v. Guest, Keen 
& Nettlefolds, Watkins v. Same, Tucker v. 

. Same, Ingram v. Orawshay (1927), 96 
L. J. K. B. 604 ; Birch Bros., Ltd. v. Brown, 
L1930J 2 K. B. 266. 

8440a. Irregular employment- Workman liable to 
day’s notice.] — McGee v . United Steel 
• CoMPANiEH, Ltd., No. 3377b, ante. 

3455a. Overtime.] — Steven: v . BiuMiNaiJA3i 

COKPN., No. 3269b, ante. 

3455b. Pension.] — Stevens v, BrnmNOHAM 
COUPN., No. ,3209b, ante. 

8455c. Occasional increased wages when working 
away from home.) — The workman, a ganger, 
aged fifty-five years, met with an accident in 
the course of his emplojonent & two fingers of 
his right hand were injured. After receiving 
compensation on the basis of total in- 
capacity for about four months, he resumed 
work with his old employers. He was after- 
wards discharged & w^as out of work for 
about two months. He then obtained work 
with a municipal authority, his weekly wages 
varying fi'om £2 to £3 1«, fid. Tie claimed 
compensation under the Act, on the basis of 
poitial incapacity, alleging that his average 
weekly eai’nings before the accident w’ebo £4 
& that he w as able to earn £2 10s. 8d. after 
the accident. At the hearing he stated that 
his average pre-accident weekly earnings as 
a ganger w hen at home amounted to £3 16a., 
& wdien not at home £5. The county ct. 
judge made an aw'ai’d in favour of the work- 
man of £1 a week to take effect from the 
date of the accident. The county ct. judge 
said that he thought he had arrived at that 
figure by taking into account the workman’s 
occasional pre-accident earnings of £5 a 
week ; — Held : there was no ground for 
interfering with the award of £1 per week, 
as the county ct. judge had not considered 
anything irrelevant. The aw^ard must there- 


fore be aflftrmed.— Ford v, Wbllbrman 
Bros, (1930), 90 L. J. K. B. 600 ; 143 L. T. 
690 ; 23 B. W. 0. C. 188, 0. A. 

8466. Add, Annotation : — As to (1) Consd. Temple- 
ton V. Parkin Wm. & Co. (1929), 140 L. T. 
619. 

8460. Add, Annotations : — As to (1) Refd. Temple- 
ton V. Parkin Wm. & Co. (1929), 140 L. T. 
619. As to (2) Refd. Hobbs v, Boyal Arsenal 
Co-operative Society (1930), 170 L. T. Jo. 160. 
As to (3) Consd. Roberts v, Gardner (1928), 
21 B. W. C. 0. 164. Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. 

3472. Add. Annotation: — ^FoUd. McGee v. Muir 
Wm. & Co. (1929), 140 L. T. 646. 

8475. Add. Annotations : — Apld. Gardner v. Vickers 
(1928), 44 T. L. B. 663 ; Re Unemployment 
Insurance Act, 1920, Ro Leeds Corpn. & 
Chadwick (1028), 92 J. P. 192. Refd. Scott 
v, Summerlee Iron Co. (1930), 99 L. J. P. C. 
170. 

8477. Add, Annotation : — Consd. Kinneil Oannel & 
Coking Coal Co. v, Sneddon (or Waddell), 
[1931] A. C. 576, H. L. 

3482a. Causing temporary unemployment.] — 

Applt., who was employed by resps. as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, tliat there was no more work 
available for him. He accordingly ceased to 
work till Dec. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he mat with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no bi*eak in the employ- 
ment, & he awarded compensation on the 
basis of applt. ’s earnings the twelve 
months prior to the aocidonPi-^Held : the 
interval was not one of the incidents of a 
discontinuous employment, & there was a 
break in the employment, & the case must 
go back to the judge to assess compensation 
on that basis. — Gardner v, Vickers, Ltd. 
(1028), 44 T. L. R. 663 ; 21 B. W. 0. C. 129, 
C. A. 

AntwUiiUm .—Refd. Mc<3eo Uiiltcd »Stecl CompoiiJes, Ltd. 

(19.90), 23 IL W. O. C. 273. 

3491. Add, Annotation : — Refd. Marchont v, Chai’ 
Steam Trawling Co. (1929), 22 B. W. C. 0. 
247. 

3403a. Promotion due to illness.] — ^A workman, 
who had been employed as a deck-hand, was 
promoted boatswain of a steam trawler, owing 
to the illness of one of the vessel’s officers just 
before she left harbour. Within twenty-four 
hours of putting to sea, the workman suffered 
an accident. In the course of subsequent 
proceedings re^ai‘ding the pajTnent of com- 
pensation, an Issue w^as raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The cdlinty ct. 
judge held that at the time of the accident 
the workman was employed in the grade of 


PART XIV. SECT. 13, SUB-SECT. 3.— 
B. (»]. 

3432 vill. .] — DuasTONE v. 

Fsbraei. [19281 V. L, R. 166 : 47 
A.L,T. 141; (19261 ArgOBL.R, 183.— 
AUS. 


PART XIV. SECT. 18. BUB-SECT. 3.— 
B. (•) U. 

ih. B>mploym^ dwring 
monihs as club servant .} — Pltrf.> em- 
ployment, with a club, lasted only 
auring the summer months, for whioh 
he received a weekly waae of £4 16s., 
6c duiina the vrint^ months he was 
enoaged as an Independent contraotor 
on his own account: — HtM: com- 
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pensation should be asseesed on the 
basis of an average weekly wngo of 
£4 15s., 6c the break in the employ- 
ment during thd winter months was 
not to be regarded as so incidental to 
his onmloyment with the club aa to 
disenUue aim to assessment on this 
basis.— L eatham v. Pktone Central 
Bowunq Club (19301 K, 2. L. B. 
176.— N.Z. 
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abofttfiwain. Sc awarded compensation on that 
basis* The employers appealed : — Held : the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 
, accident. — ^Marchant v. Chau Steam Trawl- 
mo Oo., Ltd. (1029), 22 B. W. C. C. 240. C. A. 

3494. Add. Annotation : — Ck>nsd. McGee r. United 
Steel Companies, Ltd. (1030), 23 B. W. C. 0. 
273. 

3511. Add. Annotation : — Consd. Niddrie Sc Benhar 
Coal Go. V. Dee, [1927] A. O. 209. 

8513. Add. Annotation : — Refd. Ijoonard v. Red- 
brook Tinplate Co., [1930] 1 K. B. 043. 

8521. Add. Annotation : — Apld. Williams r. Craw- 
shay Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 
223. 

3530a. .] — On a finding that a workman 

has fully recovered Sc there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded, — Porter v. 
Whitbys, Ltd. (1920), 19 B. W. 0. 0. 414, 
C. A. 

3530b. .] — A miner had his right eye 

injured by a sph iter of coal while working 
at the coal face Sc was paid compensation 
therefor. The employers subsequently 
applied to terminate the weekly payments. 
At the bearing the medical evidence was con- 
flicting, Sc accordingly the judge referred 
certain questions to the medical referee, who 
answered that the workman was fit for work 
at the coal face Sc that he did not think that 
there was any greater danger to either eye 
from such work than there would be if the 
vision of the right eye were normal. The 
judge thereupon terminated the week!) 
ments, but made a declaration of llabllvv. 
The employers appealed : — Held : there was 
no evidence of any reasonaVile pnjbability of 
incapacity arising at a later day, &, therefore, 
no ground for making a declaration of 
liability. — W est I.eigh Coujeuy Co., Ltd. 
v. McNeil (1929), 22 B. W. 0. €. 511, C. A. 

3530c. Admission by employer ol partial Incapacity. 
— On Sept. 20, 1920, a workman was kicked 
on the knee by a horse & injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of tlu*ir 
intention to reduce the weeky coriipcmsation 
to 10s., Sc did in fact so reduce it. 31ie work- 
man applied for 30s. to bo continuc^d. Hio 
employei’S in their answer submitted to an 
award of lOs. a week to continue. The 
county ct. judge found tliat tlie man was able 
to do his full work on May 5, 1 927, but ordei*ed 
that compensation should be paid at 39«. up 
to July 4, 1927, Sc then terminate altoget her : 
— Held : the award was inconsequent, Sc the 
case must be sent back to the judge for a 
rehearing, — Sheay v. Tite (B. W.) & Sons 
(1927), 20 B. W. C. C. 610, C. A. 

3531a. of proof oo workman.]— Where 

the county ct. judge found that employers 
were not liable to pay compensation, as the 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages : 
Held : the judgment of the county ct. judge 
involved a finding that the workman was 
not entitled to a declaration of liability, Sc 


the evidence supported the finding, in that 
the workman had failed to show that there 
was a reasonable probability of an ensuing 
incapacity. — Williams v. Tredegar Iron 
ite Coat. Co., Ltd. (1927), 96 L. J. K. B. 722 ; 
137 L. T. 464 ; 20 B. W. 0. 0. 480, 0. A. 

A nnotatiom : — FoUd. West Lelprh* Colliery Co. t>. McNeil 
(l«2l)). 22 B. W. 0. 0. .VI 1. Consd. Hinili r. .John (1030), 
23 B. W. C. O. H4o. 

3531b. ,] — McLeod v. Black, No. 3315a, 

arite. 

3532. Add. Annotation: — Consd. Birch r. John 
(1930), 23 B. W. C. C. 345. 

3540a. .} -A grocer’s assistant lost his 

left in(l(‘x linger ^ received eomixmsation 
for a ytiHi*. Wlien his compensation was 
tepminat(‘(l, he claimed a rcmewal of tlie 
wCH^ldy payments nr a declarathm of liability. 
The county ct. judge found as a fact that the 
workman eould do liis ordinary work Sc 
refused to grant a deelnration of liability. 
The workman appealed : //c/d ; (>n that 

finding of fact a declaration of liability could 
not be gra-rited. A]>peal dismissed. — BiuoH 
r. Jons (1930), 23 Ik W. C. C. 315, C. A. 

3540b. I A guillol iiH^ cutter on May 2, 

1930, by an accident injured his right eye, 
whicli Hul)se(iuently liad to be removed, lie 
was x)aid e(nn]>enHation by his (‘inployers 
until Se))t. 22, 1930, win n they alleged that 
lie was lu) longer in(;a]>fieitated for work by 
reason of his injury. On a elaim for a coii- 
tinuanee of eompcmsal ion tlie county ct. 
judge OF) Dee. 10, 1930, fomnl that by Nov. 3, 
1930, the workman laid l»ec!omi^* capable of 
earnhig as mueb as iadoF’e his a^icident, 
though he should not for’ t.h<^ ]>res« nl. n'sumo 
work as a guillotine (idler or attend 
maciFin<5ry, Sc awarded him a lump sum 
riqu’estmting compensation irinn Se-pt. 22 to 
Nov. 3. ’rh(^ Ftwai'd stabal that th(‘ lump 

sum was “ in full satisfaetJon Sc discliarge of 
all claifris for ” compimsatioiF. No roipiest 
was niad(^ in th»i eourd y ct. for a ch'claration 
of liability. The workman appijaled : 
JJvld : Uie award should be varied by 
deleting th(^ words “ in full satisfaction Sc- 
diwdiargi^ of Fill claims for ” Sc adding^ a 
d«>claF*ation of liability irj the bsrms of King 
V. Pori of London AvIhorUy, No. 3548. 
Appeal allovv(Ml. No costs on eithevr side. 
AitMSTKoNG V. VCLCO Diiv BArrERY Co., 
I/TD. (1931 ), 24 It. W. c. c. 38. C. A. 

3541a. After termination of compensation.] — 

(1) Where a county ct. judge, upon a 
certificate of a medical referee that a work- 
man who has been injurtici hm entirely 
rei^overed Sc is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence; of incapacity 
due tci the injury at a future date?, makes an 
order terminating the compensation, there 
is no jurisdiction to make a diiclaration of 
liabUity. (2) The fact that the certificate 
does not refer, one way or the other, to the 
r>o8sibility of future recurrence or com- 
plications, docs not make it in any way 
ambiguous. “ Recovery ” primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity. — EVANfl 
(Richard) Sc Co., Jjtd. v. Gilrib (1926), 96 


orWfmfor.H-An arbitrator ought not j N. B.W. 275 ; 43 N. S. W. W. N. 84.- 
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L. J. K. B. 117 ; 136 L. T. 93 ; 19 B. W. 0. C. 
376, 0. A. 

Annotations: — As to (1) Oonsd. MoLood v. Black (1927), 20 
B. W. O. C. 530 ; WaMtall v, Gutta Percha Co. (1927), 20 
B. W. O. C. 430 ; Vr^llams v. Tredegar Iron & Coal Co., 
Ltd. (1927), 96 L. J. K. B. 722. 

8541b. Aw^rd o! pne penny a week — When 
Justined.] — Ruddy v, London, Midland & 
Scottish Ky., No. 2823a, ante. 

8541c. .] — In Nov. 1920, a- seaman was 

moving plan^ during heavy weather in the 
Channel, when, owing to a lurch of the ship, 
he was thrown down & at the same time 
struck by one of the planks. He complained 
of injuries & was examined by a doctor when 
the ship called at R. No serious injury was 
discovered Sc he proceeded with the ship to 
B. On tiie voyage to B. he became so ill 
that he was only able to take his turn at the 
wheel by sitting in a chair. At B. he was 
operated on for hernia & his back was put 
into a plaster jacket. He returned home in 
Apr. 1927, & in June, 1927, his employers 
agreed to pay him full compensation. In 
Apr. 1928, he underwent a second operation 
for hernia, whioli was completely successful. 
In Dec. 1929, the employers applied for a 
review of the weekly payments, specifying in 
their application that they asked only for 
diminution. The county ct. judge, sitting 
with a medical assessor, found that he was 
po longer incapacitated by the liernia, but 
tliat ho was incapacitated bv osteo-ai'thritis 
not duo to the accident. Oa those findings 
he made an awai‘d of a penny a week. Tlie 
workman appealed : — Held : there was 
evidence t/O support the findings & the judge 
was justified in diminishing the compensation 
to a piiuny a week. — Watts, Watts & Co., 
ITIT). V. Holk (1930), 23 B. W. C. O. 119, 0. A. 

3543. Add. Annotations: — As to (1) Gonsd. 
Williams Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 722. As to (2) Consd. McLeod 
r. Black (1927), 20 B. W. C. C. 530; West 
liOigh Colliery Co. v. McNeil (1929), 22 
B. W. C. 0. 541. 

3545a. Order giving liberty to apply.] — Employers 
having paid a workman full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment A for termination, but offered to 
accept a declaration of liability. The county 
ct.. judge held they were not entitled t.o 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but such payments should cease, & no such 
I)ayment8 should be made so long as they 
employed & continued to employ the work- 
man at a wage equivfilent to his pre-accident 
wages, with liberty to either party to aj^ply. 
He also ordei'ed the employers to pay the 
costs : — Held : ( I ) the order was a right 

cjrder, as liberty to apply carried out the 
c'ffoct of a declaration of liability ; (2) the 
employers liaving failed to establish their 
right to termination of the weekly payments, 
the judge rightly exercised liis disoretion in 
oixlering that the employers sliould pay the 
eo.sts.— ^Sidney Lee (Exeter), Ltd. v . 
James (1028), 21 B. W. C. C. 220, C. A. 

3548. Add. Annotations : — As to (1 ) Consd. Bii'ch 
Bros., Ltd. V. Bi*own, [1930] 2 K. B. 256 ; 
Birch v. John (1930), 23 B. W. O. C. 345. 
Refd. Evans v. Gdbie (1926), 06 L. J. K, B. 
117 ; Williams v. Crawshay Bros. (Cyfaithfa) 


(1929), 22 B. W. 0. 0. 223 ; Wilsons & Clyde 
Coal Co., Liid. v. Burrows (1929), 141 L. T. 
594 ; Wilsons & Clyde Coal Co. v. Burrows 
(1929), 22 B. W, C. C. 430. As to (2) Consd. 
McLeod V. Black (1927), 20 B. W. C. C. 630 ; 
Wagstaff V. Gutta Percha Co. (1927), 20 
B. W. C. C. 430. Apld. Williams v. Tredegar 
Iron & Coal Co. (1927), 96 L. J. K. B. 722. 
Consd. Buddy L. M. S. By. (1929), 22 
B. W. JO. C. 138. Apld. West Leigh CoUiery 
Co. V. McNeU (1929), 22 B. W. 0. C. 641. 
Refd. Watts, Watts & Co. v. Hole (1930), 23 
B. W. C. C. 119 ; Armstrong v. Vulco Dry 
Battery Co. (1931), 24 B. W. C. 0. 38. 
As to (3) Consd. Drewitt v. Britannic 
Assce. (1927). 137 L. T. 611. Dlstd. Soyer v. 
Johnson, Matthey (1927), 96 L. J. K. B. 1011. 
Refd. Sharrod v. Warwickshire Coal Co. 
(1929), 22 B. W. C. C. 599 ; Shotts Iron Co. 
V. Fordyce, [1930] A. 0. 503. Oenerally, 
Refd. Lee (Exeter) v. James (1928), 21 
B. W. C. C. 220. 

3558a. .T — A coppersmith was injured by ^ 

accident which caused permanent partial 
incapacity by loss of the left index finger & 
was paid full compensation for a short 
■ period. He was then ro-employod, earning 
an average weekly amount equal to his pre- 
accident wages. Help was given liim where 
heavy work was involved, but his capacity 
wras nearly as good as before the accident. 
From time to time bis employers before the 
accident bad to stand men off froni w^ork as 
the amount of w^ork varied, & after the 
accident the workman was stood off w’ork 
in the same way for periods of two & six 
weeks in 1928 Sc of seven weeks up to the 
middle of June, 1930. Alleging that he had 
been stood off more than other men on 
account of his injury, the workman made a 
claim for varying amounts of compensation 
as from tlie date of his lirst return to work 
Sc for a declaration of liability. The em- 
ployers submitted to a declaration of liability. 
The county ct. judge found that the workman 
liad not been stood off more than other 
workmen, that he 'was receiving his pre- 
accident rate of pay, Sc that that rate of pay 
was really being earned by liim. He there- 
fore held that the workman was only entitled 
to a declaration of liability. The workman 
appealed : — Held : there was evidence to 
support the lindings & no misdirection. 
Appeal dismissed.-— Doughty v, Braith- 
WAiTE (H.) Sc Co., Ltd. (1930), 23 B. W. C. C. 
437, C. A. 

3559. Add. Annotaiums : — As to {1) Consd. Bames 
V. L. & N. E. By. Co. (1929), 22 B. W. C. C. 
205 ; Evans v. Ebbw Vale Steel, Iron & 
Coal Co. (1929), 22 B. W. C. 0. 274. Apld. 
Earl V. Thomas W. Ward, Ltd. (1930), 143 
L. T. 745, Reid. Williams v. Tredegar Iron 
& Coal Co. (1927), 96 L. J. K. B. 722; 
W'illiams v, Watson (H. J. Sc S. A.)* (1930), 
23 B. W. C. C. 161. As to (24 Refd. Evans v. 
Gilbie (1926), 96 L. K. J. B. 117. 

8559a. .] — A workman having been injured, 

the employers entered into a# agreement 
with hini, which was duly recorded. This 
agreement gave the workman 30s. a week for 
total or partial incapacity or until same 
shall be ended, diminished, increased or 
redeemed.” Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
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rights under the registered agreement were 
kept alive, & that if the work was not con- 
tinued & old wages paid, ho should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that ho had not been paid 
his full old rate of wages under the second 
agreement & was entitled to have them made 
up to the old rate, & further, that by reason 
of this agi'eemcnt the employers had no power 
to review the payments payable under the 
registered agreement. Tho county ct. judge 
held the employers’ application to review 
was in breach of tho agreement in tho corre- 
spondence. & di.smi.ssed tho application : — 
Held : the employers had expressly reserved 
tludr rights under t-lie registered agreement 
to have the weekly payment reviewc'd. Tho 
workman’s attempt at work having been 
successful, the employers’ application to 
review was a proper one, Sc tho judge w'as 
wrong in dismissing it. ’Phci right order on 
the facts was to discharge the registered agix^- 
ment direct o, d* claraiion of liability to be 
recorded. — HiTCin 'js Sc Oo., I^td. v. Hart 
(1927), 20 B. W. C. C. 000, C. A. 

3571a. Consideration for agreement — SufUclency.] 

— An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On .July 18, 1922, he was certiQed 
to be suffering from nystagmus, the disiible- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four year.s, Sc then c.*Ascd | 
payment. In proceedings for an awar 1 j 
instituted by the workman, the case was i 
treated by both partie.s on the basis of an 
agreement to ])ay compensation as for total 
incapacity having been m.ade, but the county 
ct. judg<} hold there had been no consideration 
on tlie part of the workman for the agree- 
ment, as the workman was not entitled 
to any compensation since be bad not been 
employed by resps. during twelve months 
prior to the dat><i of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1925 (c. 84), Sc could not give 
jurisdiction within the Act ; — Held : there 
had been good copsi deration, inasmuch as 
the workman had forborne to take steps, 
cither by applying to the certifying surgeon, 
or by appeal tc.) the medical referee, to get 
the date of the certificate of disablement 
altered, Si the agi*eement was binding u]>on 
resps.. Sc the workman was entitled to an 
award.— Rees v. Imperial Navigation 
Coal Co., Ltd. (1927), 20 B. W. C. C. 287, 
C. A. 

3580a. •! -A workman injured by 

accident in Dec. 1927, wa.s paid compensation 
at the rate of £1 2a. '6d. a week, this rate bemg 
based by the employers on the supposition 
that the pre-accident wage was £1 18s. 10a. 
a week. These payments were accepted by ^ 
the workman until Doc. 1928, when the pay- j 


monts were reduced to 15«, a week. In 
Jan. 1929. the workman was given light work 
at a Wf'okly w^age of £2 Is. Sd. He then 
claimed a review^ of the vvc'okly payments on 
the ground that his pre-accident wages were 
£2 lOs, 8t/., ik; that he was therefore entitled 
to £1 5«. 1 \d. during the period of his total 
incapacity instead of the £1 2s. 8(/. which be 
had been paid & ha^ accepted, tS: Is. 4 Id. a 
week fr<.»m the time he was given light work. 
The county ct. judge hold that tlu> payment 
of tlie compensation over so long a period 
implied an agreement Ixdweeii tlie ]>artie8 
on tht^ terms that the ral/c of conix>ensaUon 
should he £1 2.s. 'M. a week based on a pre- 
accident wage of £1 18a. lOd. tliat since 
there had h(^<*n no change of eii'cumsianees 
& no (}ue.stion liail arisen within the meaning 
of the Act. tlie wcakmaii was hound by that 
agreement. The w»>rkinan np]>ealed : - 
Held : t in* county ct. judge, liaA’ing found on 
the evidc Fice that tliere was an imi>litHl agre(‘- 
fjieiit, was I'iglit in liolding that the p/irties 
were hf)Ui)d hv it-. lii'jwis v, (■ammI'U.L, 

cV Co., Ltd. (1929). 22 B. W. (’. L. 
410. C. A. 

3657. Add. Annolafion : Consd. PaLuson v. 
Ardrossan ITarhour ( ‘o. ( 1920), 10 B. W. (3. 
021. 

3659a. Grounds for removal Allegation by work- 
man that scope of agreement not understood 
by him.] (’ircumstani'es in which : - Held: 
an ord(‘r for rt*moval of a !>>e;»joi’andunj fi'oin 
the record was wi'ong, Si. must ho discharged. 

’ --QrAURELL V. Lami*(U{,t Si, lloi;i’ (1928), 21 
B. \V. (\ C. 112, ('. \. 

3665. Add. Annohdioii : — Consd. Winliehl r. 
London, Midland Sc Scottisi» Itailway (1991), 
21 B. W. C. C. 158. 

3668. For “ No. 3910 ” read “ No. 9090.” 

3668a. Adjournment of application 

for leave to issue execution. 1 IIayter v. 
Southern Hy. Co., No. !i0<>.Se, post. 

3668b. Award of one penny a week 

Execution for arrears.] In 1909 a w(*rkirian 
lost two fingers of his liglit hand Sc received 
compe.nsation until 1900, An agreement 
was then made Ixd/W'een the x)arti<]:H that the 
employers sluFuld ein|)Ioy the workman at 
his pre-accident averages wrekly earnings, 
& that an award should he rnado for one 
penny a week t<» continuf* during Kuc.h x»eriod 
as the w'^cn'kiiiari should he so einph»yed or 
until the sarnr* sliould he (uid*Ml diridnished, 
increased or j’ed<*erned. Tlie award was duly 
made by coj»H»*nt orj Nov. 9, loOO. Tim 
W(jrkman remained tit work until S<*pt. 7, 
1929, when the ernployers (dosed down their 
works. The wijrkm.an then claimed Ins 
arrears of Id. a vvet^k tVe- a])i>lied for J(^av(^ 
to levy ex(*cution for tljes<3 arrears. Jhe 
county ct. judge made tlai nectissary order. 
The employers jijtpenhxl *. — Held: there 
having been no variation of thi? award for a 
penny a week the workman was entitled U> 
issue execution for tho ac(nimulat(id arrears. 
Appeal disriiLssed.— SED(iwi(:K v. Lekdh 


PART XIV. SECT. 16. SUB-SECT. 1. 

r i* Withdrawal of .] — It Is com- 
petent to withdraw an application fcir 
the recording of a moniorandum If it Is 
done tixncously. — Id'CiNLEV v. Fakmk 
CojxOo.. [19271S.C. 149 ; 20 B. W. C. C. 
725.— SCOT. 


PART XIV. SECT. 16, SUB-SECT. 3.— 
A. 

3614 ii. .)— It Is tho duty 

Of the shcriiT-clerk to consider tho 
Question whether bo ouRlit or otight 
not to refuse to record the iiieinoranduni 
on the ground of Inadoquac^y of com- 
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T)f‘nsritioii, A. Ihorouftor. (ujcordlnpr ^ 
Li8 UecisJori Is in the afltrmative or In 
ttic ni'j.'utlvo. to refer the matter to the 
sherifT or to r(?cord the memoraadum. — 
ToNNurt V. Wii.uAM lUtitn & Cu.. 

GALLACHicri V. William B^kd 
5c Co., Lrn.. [1927] S. C. 870.-~6COT. 
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Forge Co., I/td. (1930), 23 B. W. O. 0. 144, 

0. A. 

8663c. — What Is sufflclent memorandum 

relating to future payments.] — The work- 
man, having suffered an accident arising out 
of & in the course of his employment, was 
ymid by applts., his employers, full com- 
pensation for a time. On Mar. 10, 1930, 
notice to end the compensation was given 
by the employers under 192.5 Act, s. 12, 
based on a certificate of conjplete recovery. 
The workman replied with a counter certifi- 
cate, & the question was referred to a medical 
referee. Meanwhile the employers paid four 
weeks* compensation into ct. An agreement 
was then corue to between the employers & 
the workman under whi(;h the money in ct. 
was to be paid out to the employers, & the 
compensation was fixed at 1 K«. Qd. a week to 
be paid by the employers as from the date 
when they stopped! the coniy)ensation until 
further review of that amount. This agi*ee- 
ment was sent to the registrar & was recorded 
hy him. The registrar then made an order 
for paynjent out of the sum in ct. to the 
(•mjdoyers. Subsequently, again proceeding 
under sect. 12 , th(i employers reduced the 
weekly payments, & the workman, not con- 
^ tinuing the j)roceodings under that sect., 
applied for leave to issue execution under 
r. 82 of the Workmen’s Oompensation llulcs, 

‘ 1929. Tlie county ct. judge gave leave to 
issue execution, Sc the quest on arose whether, 
having regal’d to the agreement Sc the order 
of tlie registrar, the compensation was o'wing 
under a memorandum, award, or certificate 
witliiu the meaning of r 82 i—lleld : agree- 
ment between the pa-rtfes on which the 
registrar made his order was a memorandum 
within r. 82 rt^lat ing to the future as well as 
tfio y^ast, Si- tlicrefore execut/ion was properly 
leviable as to the future weekly y:>ayments. — 
Aixkn V , Dtoby Colijehy Co., Ltd. (1931), 
145 L. T. 501 ; 24 B. W. 0. C, 214, C. A. 

3668d. — Appeal lies to Court of Appeal.] — 

--An appool from a decision of a county ct. 
judge on an ayiplication for leave to issue 
execution in resyject of compensation due to 
an injured workman does not lie to the Div. 

but to the (^t. of Appeal. — F owki^s v, 
TjEirESTKUSHIRE COLLTEllY Sc I^IPE Co., LTD., 
[1931] 2 K. B. 570; 100 L. J. K. B. 593; 
145 L. T. 421 ; 24 B. W. 0. O. 205. 

3668e. - — After commencement of pro- 

ceedings to terminate payment under 1925 
Act, sect. 12 .] — 111 Aug. 1929, a workman 
met with an accident, & was paid full com- 
pensation by his eniyfioyei’s. In Apr. 1930, 
an agreement was recorded under wliich he 
was y»aid comyiensatkm at an agreed rate. 

In July the emydoyem obtained a certificate 
from their doctor that the workman had 
practically I'ecovered from the accident in 
1929, & served upon tlie workman a notice 
of tlieir intention to terminate the com- 
pensation under 1925 Act, s. 12. The work- 
man did not follow the procedure prescribed 
by that sect., but applied under r. 82 of 
Workmen’s Oomyiensation Rules, 1926, for 
leave to issue execution under the recorded 
agreement. The county ct. judge refused 
the application: — Held: (1) under the re- 
corded agreement a workman was in the 
petition of a judgment creditor, & wa« 
entitled under r. 82 to apply for leave to 

fUL 


issue execution, notwithstanding the fact 
that the employers had already commenced 
proceedings under sect. 12 to terminate or 
reduce the weekly payments under the 
recorded agreement ; (2) the employers 

could always apply under r. 82, sub-r. (6), 
for an adjournment of the application to 
enable them to proceed under sect. 11 of the 
Act by way of review ; (3) leave to issue 
execution ought to be allowed, but execution 
ought to bo suspended for one month to 
enable the employers to apply for a review ; 
(4) the decision of the question whether 
sect. 12 extended to anything but payments 
made under agreements that are not recorded 
was reserved. — Hayter v. Southern Ry. 
Co., [1931] 2 K. B. 274 ; 100 I.. .J. K. B. 378 ; 
144 L. T. 639 ; 23 B. W. C. O. 389, C. A. 

Annoiaiimh <o (1). (2) & (3) PoUd. Wliil\old v. I^onclon, 
Mldltind & ScottlHli littUwuy (1J>31), 24 B. W. C. C. 158. 

3668f. ,]“-In 3928 a workman 

having met with an an accident his employers 
paid him full compensation of 30s. a week on 
the basis of total .incapacity. In Aug. 1930, 
an agreement was recorded under which the 
payments of 30s. a week were to be con- 
tinued by the employers. In Jan. 1931, 
the employers, following the procedure pre- 
scribed by sect. 12 , served upon the workman 
a notice, in accordance with a certificate of a 
medical practitioner wbicli stated that the 
workman liad partially recovered, that they 
would from & after the expiration of ten days 
therefrom reduce the weekly payment of 
30s. under the recorded agreement to 1 Is. Id. 
Tlie workman did not follow the procedure 
open to him under the proviso to sect. 12 (3), 
but ax>plied to the registrar under r. 82 of 
Workmen’s (kimpensation Rules, 1926, for 
leave to iasue execution under the recorded 
agi’eement. Tlie matter was referred by the 
registrar to the judge, who held that the 
workman was entitled to leave to issue 
execution unless the employers applied for 
a review. On appeal by the employers : — 
Held : leave to issue execution ought to be 
granted, as the ceHificate of the employers’ 
doctor, on which they relied as a ground for 
ending the compensation, was not final & 
conclusive, &; did not establish partial 
incapacity, Sc therefore they were in default 
in making weekly payments under the 
recorded agreement within the meaning of 
r. 82, 8 iib>r. ( 1 ) ; but the execution must be 
suspended in order to give the employers an 
opportunity to apply for a review under 
sect. 11 of the Act.~WiNFiET.D v, London, 
M 1 DI 4 AND & Scottish Railway, [1931] 2 
K. B. 284 ; 100 L. J. K. B. 453 ; 146 L. T. 
242 ; 24 B. W. C. C. 158, O. A. 

Ajinolation : — Cotton v, Lutton (1931), 24 B. W. C. C. 179. 

3668g. .] — An employer, after 

serving notice under 1925 Act, s, 12,^stopped 
the weekly payments of compensation paid 
to an injured workman under a recorded 
memorandum of agreement. The workman 
obtained leave under r. 82 to issue execution 
against the goods of the employer. The 
employer appealed to tlie Biv. Ct. : — Held : 
the appeal could not succeed in view of the 
decision of the Ct. of Appeal in Winfield v. 
London-^ Midland d: Set^ish Railway Co,, 
No. 3668f. 

Qu. : whether an appeal did not properly 
lay to the Ct. of Appeal instead of to the 
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Div. Ct, — Cotton t\ Lxttton (1931), 24 
B. W. C. 0. 179. 

3668h. Siwensidn — Pending application for 

review.] — Haytbr v. Southern By. Co., 
No. 3668e, ante. 

3668]. .]— WiNFiEiJ) V. London, 

Midiand & Scottish By., No. 3668f, ante. 

3669. Add. Annotution : — Refd. Bundy v. Motor 
Cab Owner Drivers’ Assocn. (1930), 143 T. 
334. 

3676. Add. Annotation : — Aa to (2) Consd. Vickers 
V. Miners Thames Steam Tug & Lighterage 
Co. V. Ingram (1927), 96 L. .T. K. B. 490. 

3690. Add. Annotation : — Refd. Oatton v. Ashwell 
& Nesbit. [1928] Ch. 484, 

3692. Add. Citations :-—9Q 1 j. J. P. C. 143; 136 
L. T. 609 ; 20 B. W. 0. 0. 1. 

Add. Annotations Apld. Macauley v. Baird 
(1927), 20 B. W. C. C. 802 ; Catton v. Ash- 
well & Nesbit, [1928] Ch. 484. Consd. Anclior 
Donaldson v. Crossland, [1929] A. C. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 676. 

3694a. Whether applicable when agreement 

recorded.] — Hayd r v. Southern Railway, 
No. 3668e, ante. 

3694b. .] — Winfield v. London, Mid- 

land &; Scottish By., No. 3668f, ante. 

3695. Add. Annotation : — Aa to (1) Refd. Yates v. 
Hemsworth Rural District Council (1929), 22 
B. W. C. C. 649. 

3697. Add. Citations :--[l927] 1 K. B. 162; 96 
L. J. K. B. 127 ; 136 L. T. 134. 

Add. Annotations : — Consd. Tempus Shipping 
Co. V. Trott (1929), 141 L. T. 19. Rofd. 
Robinson v. Vickers- Arm strong (1029), 22 
B. W. C. 0. 171. 

3698a. Notice of Intention to end payments- • 

Validity.] — A workman was injured by 
accident arising out of & in the course of 
his employment. Bosps.’ doctor gave his 
certificate that the man had partially 
recovered, & resps. serv<‘d notice on the work- 
man in pursuance of Workmen’s Corn^iensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-ceitificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for | 
arbn. The county ct. judge awarded 8.s. 
a week on the basis of partial incapacif-y 
from the date of tiie hearing in the county 
ct., & not from the date of tt?rmination of the 
weekly payment, on the groumi that the 
workman had not complied with sect. 14, 
& was not entitled to {;omp<;nsation from that 
date: — Held: the notice was bad, in tiiat 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8#. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of comT>ensation. — Howarth v: 8inoja5Ton 
(J. E.) & Sons (1926), 20 B. W. 0. C. 136, 


3698b. — — .] — In pursuance of Work- 
men’s Compensation Act, 1926 (c. 84), 

B. 12 (3', resps. served a workman with notice 
that they would end the weekly payments, 
or alternatively would take him back to 
work, 3:- they ceased to pay him compensa- 
tion on a date which was two days short of 
the ten clear days retiuired. The workman 
filed a request for arjm. claiming {inter alia) 
a declaration of liability, alleging that he was 
still incapacitated. Resps offered tc) accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
tlie weekly payments fell short of the proper 
amount iliat was due in respect of the two 
days. The county ct. judge was siitisfied 
the workman had recovered & was able to 
do his Mork, A: held, payment for the two 
days liaviug been offered, there was no 
further lialnlity on n‘Sp8., & made the 
declaration of liability oflered : — Held : the 
notice was good, At veas not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof.' Cooper r. (\n.UN8 Klectimoal, 
Ltd. (1926), 20 B. W. 0. C. 152, C. A. 

3698c. — Jurisdiction of registrar -Limited to 
matters relating to sums paid Into court,] - 

Where proc(‘e(lings for ending or diminishing 
wtM'kly paymeyits have* h(*on commenced 
under 8L‘ct. 12 pi*oH(H'iii ed as far its to obtain 
a corl ifioato of a rne(lie,al rv^feree, but no money 
is pnid into ct. by the erMpJoyors under 
sect. 12 (ii), any qip^slions arising on the 
certificate are not foi' the registrar hut for 
the judge;, rdtdiur on reviev' under sect. 11 
or on original arhit-rai ion under sect. 21, t he 
jurisdiction conffUTcd on the registrar hy 
'sect. 12 (ii) being lirnit(v.l to determine iho 
dcNstination of sums paid ir\to ct. under 
sect. 12 (ii).— '^J’EMPUS Kjidm-inu Co., Ltd. i>. 
Tiurrr (1929), 141 L, 19 ; 45 T. L. II. 291 ; 
22 H. W. C. C. 181, O. A. 

3700. Add. Ct/tt/inn# ;--[I9271 1 K. B, 435 ; 90 
L. J. K. B. 261 ; 136 L. T. 88. 

3701. For the «;xisting T>aragriif)h siih.siitute t/lie 
following pa» n graph : - 

Power to terminate payments — Incapacity 
ceased.j On Oct. 17. 1923, a workman con- 
tracted miners’ nysLigmus in the crourse of 
his employment, A by voluntary agreement 
the ciiiployers paid him a weekly sum by 
way of coiiif>eiisation until Sept. 3, l92o, 
when they sto^jped the weekly payments, on 
the gnuind that the man had completely 
recovered. After tljc employei’S had com- 
menced proc<*ediiig8 for a review, *4u* work- 
man adriiitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the date of the award: Held: the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (c. 42), 
s. 14, to award any payment afti*r the 
incapacity liad ceased, & he ought to make a 
retrospective award tf3rminatmg the weekly 
payments as from the dat<^ of recovery. — 
OcWn Coal Co. v. Davies, [1927] A. C. 271 ; 


PART XIV. SECT. IS, SUB-SECT. 1. 

8678 1. Effed of paymmi in — Money 
noi aubjecl to arrestment. J — WicLlAM 
Baikd tk Co. V. Oampbkia., II&28] S. 6. 
314.--SOOT. 

PART XIV. SECT. IS, SUB-SECT, 8. —A. 

8686 I. Limit of prefererUUil payment 1 


— Under Woritmen's Cfympenmflnn Act, 
190fi, s. 5 i‘A)— Not where liability 
accrued prior to lUiuidnWtfiA — ILe.Ui : 
the workinau wa« ootltlod Uj the whole 
of tb«i amount duo to liim for corn- 
Dcnsation m a preferential dtdg, with- 
out any HniitatJon to £100 em monllnued 
In s. 5. imb-H. 3, Workmen Coinpoujisa- 
tlon Act, the liability for such 
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I cumpe-nHtttloii hovlm? hefoir^ 

the rcjcoiverw were or took 

over fioHHCHnloii of the of the co.. 

A whether or not t bo U'xldont occurred 
hcfor«; Jan. I, 1024 {U. the date on 
which the Workm<?n’H CompenHatlon 
Act (N. 1.1 ciwui into op<jratlon). — 
OHAHAM V. MvSKELL & SMYUB, 119281 

N. I. Ift7.— IR. 
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96 L. J. K. B. 364 ; 136 L. T. 449 ; 43 T. L. B. 
108 ; 70 Sol. Jo. 1219 ; 19 B. W. C. O. 429. 
H. L. ; rcrsj. (1920), 98 L. J. K. B. 265, O. A. 

Annotaiion » : — Consd. Macaulay v. Baird (1027 ), 20 B. W. C. C. 
802; Nlddrlo & Beohar Coal Co. v. Doo, [19271 A. C. 
299 : Thonio v. Sudlcr, Sadler v. Thorpe (1927), 20 
B. W. C. (j. 488. Apld. Lowe v. K»Hex County Council 
(1927), 20 B. W. C. C. 4.'i2 ; Pullon v. Kuthoven (1927), 
20 B. W. C. C. 248. Conid. Catton v. Anhwei! & NoNbit, 
[1928] Oh. 484 ; Dodd v. Occiiulc Steam Navigation Co. 
(1928). 21 B. W. C. C. 118 ; Anchor Donaldson v. Cross- 
laud, [19291 A. C. 297 ; MocJiblll v. Homer aty S.S. 
Owners (1929), 22 B. W. C. C. 200. Apld. Lewis v. 
Dobson Steam Fishing Co. (1920), 73 Sol. Jo. 483 ; Bevan 
V. Grovesend & 'I’lnplate Co., Ltd. (1029), 22 

B. W. C. C. 572. Folld. Fairfield Shinbuildliig Co. v. 
Harris (1931). 24 B. W. C. C. 110. Reid. Akers v. L. & 
N. K. Uy. (1920), 20 B. W. C. C. 195; Howarth v. 
Hlnglclon (1920), 20 B. W. C. C. 136 : Parker u. London 
Brick Co. A Fordem (1927), 20 B. W, C. C. 573 ; Woodniw 
V. Tmwlers (White Sea) & Grimsby (1929), 141 L, T. 676 ; 
Kvans v. FI Cruguuyo S.S. Owners, Barlow v. Pacific 
Steam Navigation Co. (1930), 23 B. W. C. C. 383. 

3701a. .] — Pullen v. Bnthovbn & Son, 

No. 3050a, a?Ue. 

3701b. — A workman was injured by 

an accident & was paid compensiition by bis 
employers for total incapatnty. On receipt 
of their doctor’s report that the workman 
was flt for lii?ht work, the employers made 
two olTers of liglit work to the workman at 
the same rate of wajajes as before his accident. 
After the second rehisiil, the employ ei*8 
‘ ceased to pay compensation. The county 
ct. judj^e held the workman was unreason- 
, able in refusinj' the otTers of light work &, 
applying Oemn Coal Co. v. DavUs, No. 3701, 
an/c, the employers were entitled to stop 
payment of compensation wlion they did : — 
Held : the evidence supported the findings. 

the judge had correctly applied Ocean Coal 
Co. V. Daides^ No. 3701, ante. — i.owE v. 
Essex County CIouncil Cl 927), 20 B. W. 
C. C. 452, C. A. 

3701c. .] — Bevan v. Grovesend Steel 

& Tinplate Co., Ltd., No. 3954c, pont, 

3701 d. .}— A boiler-maker’s riveter, 

whoso compensation for the loss of his right 
finger had been stopped under 1925 Act, s. 12, 
filed a request for arbn. The employers in 
their answer ofTered to submit to an award 
on the basis of pai-tial incapacity, hut at the 
same time gave notice that tliey denied 
liability. An award was consiMpiently made 
for an agreed amount until the Siime should 
be ended or diminished, h’leven months 
later the employers applied to review with 
a view’ to termination of the weekly payment 
on the ground that the workman had com- 
pletely recovered. Tlio county ct. judge 
found as facita that the workman could do 
his pre-accidtmt work, but that his piiysical 
condition w’as the same in all matcjrial resj>ecta 
as at the time of the previous award & refused | 
to terminate tlie weekly payments. The 
employers appealed : — Held : the two find- 
ings of fact were wholly inconsistent with 
each other, but once the county ct. judge 
had found that the workman could do his 
pre-accident woik, all right to compensation 
ceased. — Fairfield Shipbuilding Co., Ltd. 
V. HARRI.S (1931), 24 B. W. 0. C. 110, C. A. 

37016. Failure by workman to adopt procedure — 
Application for review — Right to amend.] — 

Employee, using the machinery provided 
by Workmen’s Compensation Act, 1025 
(c. 84), s. 12, slopped w’eekly payments to 
a workman on their doctor’s certificate. 
I’he workman did not avail himself of sect. 12, 


but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
the arbn. the employers, at the close of the 
workman’s case, objected to the method 
adopted by the workman & submitted that 
there was no case to answer. The work- 
man applied for leave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 of the Act, but the county ct. judge 
refused to allow tliis, & upheld the employers’* 
objection, making an award in favour of 
the employers. The workman appealed : — 
Held : the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits. — 
liOBiNsoN V, Vickers- Armstrong, Ltd. 
(1929), 22 B. W. C. C. 171, C. A. 

3702a. -• .] — A workman met with an 

accident, which he alleged caused an inguinal 
sw’elling. He was paid full compensation 
until Sept. 20, 1920, when the payments 
were reduced. The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
for termination of compensation. The county 
ct. judge found that the workman had 
entii’ely recovered on Sept. 20, 1920, & that 
the swelling from which he sulTered at the 
date of the trial w^'l8 not a n^siilt of the acci- 
dent, & matle an award for the employers on 
both applications : — Held: the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by tlie 
accident, & there was evidence to support 
the judge’s findings, no mi.sdirection. — 
Thorpe v. Sadijsr (A. 1..) & Son, Sadler 
(A. L.) it Son v. Thorpe (1927), 20 

B. W. 0. C. 488, C. A. 

Annotdtitm : — Retd. Watts, Watts & Co., Ltd. v. Hole (1930), 
23 B. W. C. 0. 119. 

3702b. .] — On May 15, 1927, a trimmer 

met with an accident on board a liner causing 
hernia. Ue received compensation until 
Nov. 12. .On receipt of a medical report that 
he was fit to tesiimo work, liis employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for h(Tnia, 
that an operation would be necessary, &; 
that the notice of Nov. 2 should be cancelled. 
The employers tliereujion requested the 
workman to pre.senb himself for further 
examinations, Sc as a result of these examina- 
tions again repudiated liability to pay com- 
ptm.siitioii. The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 
he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman td further 
exaiuiaations had shown that they did not 
rely on their first medical report. He 
esthnated the period during which the 
employers were satisfying themselves aft/er 
Nov. 12 as to the workman’s condition at 
eight weeks ; — Held : the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 



VoL XXXIV.— Master and Servant. Cases STOSb— 8702f. 


been given, Lad misdirected himself. — 
Dodd v. Oceanic Steam Navigation Co., 
Ltd. (1928), 21 B. W. C. C. 118, C. A. 

3702c. Action for declaration — Of breach of statu- 
tory duty by employer — Whether maintain- 
able.] — Pltf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a reAuew 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. VVliile the county ct. pro- 
ceedings wore still pending, pltf. brought an 
action, alleging that ho had not rec:overcd 
from his injury, Sc claiming (1) a doclaratioii 
that under \Voi*kmen’s Compensation A(!t, 
1925 (c. 84), 8. 12, defts. had committed a | 
breach of their duty by stopi)ing the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., (2) an injunction 
restraining a continuance of the breach : — 
Held: under sect. 21 the only tribunal to 
dctei'inine the (pjestion of incapacity was the 
county ct., as Miat question had not yet 
been determined that tribunal, filif. could 
not show that his inca]iacity was cfiubinuing 
since the date when defts. stoppetl the weekly 
pavments, A: the action failed. - Cati'CN v, 
AsHWELi. k Nesjut, JjTO.. [1928] Ch. 184 ; 97 
L. .1. Ch. 199 ; 1:19 L. T. 84 ; 44 'i\ L. U. 422 ; 
72 Sol. Jo. 817 ; 21 B. VV. C. C. 97, 0. A. 

Anmladona Gonsd. Anchor DonalJyon r. Crosslaud, fl921>J 
A. C. 2U7. Refd. Uohlnson v. VIckcrH-Anuntnnig (lU2h), 
22 li. W. C. Cf. J71 : Woodrow v. Trawlers (White Sea) ife 
Grimsby (11)29), 141 L. T. G7ti. 

3702d. Power to make Interim award Pa; u>ent 
into court.] — A workman sulTered injure s 
through an accident arising out of & in the 
course of his employment, his employers 
paid him weekly compi^nsation until a certain 
date. They then terminaUxl the payment, 
on the ground that Ids incapacity had ceased, 
but there was no award or recorded agree- 
ment, 'J’he workman had not returmnl to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12 (8). On the termina- 
tion of the payments the workman, on the 
ground that his incapacity was still continu- 


ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should bo decided. The 
arbitrator made an intt'iim award of a weekly 
payment, k authorised the employei'S to pay 
the money inU) ct. instead of paying it to the 
workman : — Held : under sect. 12 tlie work- 
man was entitl(‘d to an interim award, & 
the arbitrator had no power to authorise the 
eriiployors to pay the money due thereunder 
into ct. inst^'ad of paying it to tlie workman. 

- — AnOUOH ])ONA1J>SON, l iTD. V. (hlOSSLAND, 
[1929] A. C. 297 ; 98 L. J. V. C. 7 ; 140 L. T. 
282 ; 46 T. L. U. 97 ; 21 B. W. C. C. 448, H. L. 

Aintiifafions : — Distd. ]VIockl)lll r. Moincr City 8.8. Uwnoi’s 
(11)29), 22 li. W. (J. C. 2(U). Folld. Woodrow r. Trawho-H 
(Whlto Sea) (Jiimsbv ( 11)29), 1 11 L. 'r. (iTd. Consd. 
Hevan r. (irt)veHCnd Stool .Ji: Tiiiplato Cn. (1929). 22 Iv \V'. 
C. (1. .'»72 ; KvaoH r. Kl |iiMK)J»»yo S.S. Owneix. Harlow t\ 
I’acilic 8tcnn) Navi»j:uti<ni (’o. (1999), 2!J H. \V. 0. C. 3S11. 

3702e. .] — Where employ{*rs, on receiving a 

certificate of the workman’s doctor that ho 
is fit for \vork, stop tin* ]>Jiyrn(*nt. of the weekly 
smns to him for compensation for an accident 
aiising out of A: in t lu^ ctnirsc of his ern])loy- 
ment, but are inlormed that the certificate 
was no admission of rt‘(‘ovei'y having regard 
to the fact tJiat it was inadt^ on a National 
Health Insurance form, w'liieh did not admit 
of stating a man is fit fi»r liglit work only, At 
subs(s|uontIy the workie oi’s doctor re])ort8 
tliat lie is only fit for light work, on an ap^dica- 
tion by the workman fo»* an inf-erim aw'ard 
that tlie emj'loyers shoiihl (jontinue to pay 
‘ tlie compenKalion nritil the liearing of the 
arbitration, the counf/y ct. jinig**, sitting as 
ail arbitrator, has a power inhiM*oiit in him 
under Worknit'ii’s Conqiens.if ion Act, 1925 

! (c. 84), s. 12, to make such an interim award 

in order that tfu' provisions iii th(^ section 
shall be made elTective. ■ WooDftow r. 
Thawlkus (VVhi'I'e Ska) Cimmhiiy, J/rn., 
[1930] 1 K. B. 170; 99 L. J. K, B. 7; 141 
L. T. 070 ; 22 B. W. C. < ■. 150, C. A. 

Annf>Utli(mit : — Consd. Hevan i\ ( Htrol A: Tlnplato 

Co. (1929), 22 H. W. C. C. r»72 ; KvaiiH r. K( (/nafiiayj) 
.S.S. OwiiefH, Harlow r. I’aoillo Steaai Navigation (m. 

(i9:m). 2 :t H. w. c. c. 

I 3702f. Time for making application.] — An 

I apf»lication for an interim award being an 

1 interlocutory application can only he made 


PART XIV. SECT. 19. 

3702d i. Power to make, interim 
auHirfi — Withdrauxil by employer x of 
application for mc.dicnl reference ..] — 
Ueld : aa inUTim award full tt) bo 
refused. In respect tliat Die cuipJoyers, 
having applied for a medicuil rofcrciico, 
were eutitleU to the protection of con- 
signation until the settlement of the 
M V tJ. \V ij-MA.M Ha jm> 

& Co., (19271 S. C. 788 ; 20 B.*W. C. C. 
802.— SCOT. 

o i. On return to icorA'.]— The 

employers of a workman, who had 
been injured by accident, paid coin- 
IMmsation, as for total iue.opa<jity, 
without any award having been made 
or any memorandmn of agitnuncnt 
having been recorded. After a time 
the workman started work again with 
the same employers, not at his former 
work as u machine moulder, but as a 
labourer. The employers ceased pay- 
ment of compensation a.s from the 
dato of the workman's re-employinent, 
without having serv^ed any certificate 
or notice under sect. 12 (3). The 
workman brought an application for an 
award of compensation as for partial 
incapacity from the date of the cessa- 


on of puymeids, nuived Ihr 
bilnitor to iriuko an interim awjiid 
[ coiiipenHal Ion. 'I’lar arbitral re- 
ised the motion ; IJeld : an interim 
kvard WHS iiicoinpetent, in respetit 
lat as the workman had “actually 
dinned to work.” the eiuployers were, 
itiUed, under sect. 12 (In to end 
11 pavment.s of coiT»pe.nHat ion. 
[‘1)()(V;aL r. .SlV<JKK Af AM/FACT'nrFtlXO 
r)., 119.31 ) S. a 47 ; 2:- D. W. C. 0. 
•«.- SCOT. 

so. “ W eekly paym^ " — VTIuitia.]— 
j order to make a payment a “ weekly 
iiyrneiit under the principal Ant ” 
ithin Workmen’s ComjieJisation Act. 
t)23 (c. 42). H. 11, It must bo shown 
0 that tluTc was an admission, cxpr«*ss 
r implied, of liability under the Act>> 
(b) that the payment was made In 
jripcct of that admission. 

Wbens employers paid a sum of 
loney to a workman, who signed a 
?cfdpt bearing that the paynumt was 
ludo without an admisslou of uablllty 
Q their pait : — Held : as it did not 
npcar that the payment uompUod 
Ith the above requirements, sfhjI. 14 
Id not aPPlT— 

ivii, COAi, Co., Ltd.. ni_9i!7) S- C. 
0 ; 20 B. w. C. C. 671 .— SCOT. 
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sd. Seriu'fr of cerlilientc of recovery 

'/’rote for -Srrvire fto.i' than, f» days 
oftrr e.roifihud ioH.\ A meilU*nl prac- 
tilloncr instnicteii by nr e.m])loycr to 
examine, a workman 'H rcc-elpt of 
wcr'kly pJiymenlH, repi-rted to the 
cTri|tloyer on .Jon. Ki, 1939 thni be bad 
i:XM mined tbc workman or. Dee. .'{O, 
1929, wlien ho had loom! him Di have 
wbrilly i(!eovr*te<J, A Mm/., to ronlinn 
bis (ilagmuih, be Imd Hut»H«'ipH’)»tly 
iiad. 1.h♦^ workiiifui X-ruycrl a 

Kurgeon'ii opinion takmi. On ,/an. IH, 
two »liiyH after receiving the rnedl<*al 
(ir rtjllc.Me, tbc employer s rved It 
npf>n Mie workman, uhmg with m)tii;o 
tliat his wc(!kly piiy merits would l»u 
mi<b*,d. in a rim. nr’rrceedlrrgh the 
workman maintained tliat, the em- 
jiloycr was not entitled under sect. 12 
CD to end his weekly payimmts, bceauwj 
tie liiul fallcrl to serve tbc e(;rlHifMi/e 
within six days aft^rp Miu iticrlical 
oxarniiiatlon,, U he conU'nfbsl that the 
six (bays' tlmc-limil ( (Uitalned in sect. 
19 (2) must be read into Uiu provisions 
of sect. 12 CD: Held: the employ(^r 
hud ended the workman ’.h weekly pny- 
iiumts in compI!an(i<! with sent. 12 CD. 
- M Gkk V. M BRAi NK. {19:111 8. C. 
09 ; 23 B. W. C. C. 02 7. - SCOT. 
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pending arbn. Sc cannot be made for the i^rst 
tinie at the arbn. itself. — Evans v. Ei. 
TJruguayo 8.S. Owners, Barlow v. Pacific 
Steam Navigation Co., Ltd. (1930), 23 
B. W. O. 0. 383, O. A. 

8704a. Under recorded agreement — Effect of supple- 
mental unrecorded agreement.] — Hitchens 
Sc Co., Ltd. v. Hart, No. 3559a, ante. 

3704b. Application to review subsequent to applica- 
tion to redeem — Ineffective.] — Elliott, I/td. 

V. Hobbs, No. 3709a, post. 

3708. Add. Annotation: — Reid. Curran v. Kays, 
[1928] 2 K. B. 469. 

3710a. .] — A miner was certified on Nov. 22, 

1919, as suliering from nystagmus & received 
compensation. After some yeai^ the 
employers requested a, review, on which 
tin? county ct. judge terminated the weekly 
payment/8 as fi*om Aug. 21, 1925, the date of 
liis award, on the ground that the workman 
had reoovei'ed from his disablement & was able 
Uy do his ordinary work as a miner. There was 
no appeal by the workman from tliis award. 
Three years later, on .J\me 12, 1928, the 
workman ol)tiiined from a certifying surgeon 
a certificate to the effect that he was suffering 
from nystagmus, Sc thereby disabled from 
, cai'ning full wages at his old emplojmient. 
The date of the commencement of disiible- 
ment not ai)pearing on this certificate, the 
‘ workman w^ent to the medical referee, who 
issued a cei’tificate confinn ng the certificate 
of the ceHifying sui'geon, A fixing Nov. 22, 
1919, as the date of the commencement of 
disablement. The medical referee also 
cert-ified that the w'orkinan was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
X^ensation for i)aj*tiaJ incapacity as from 1926 
Sc a dechu’ation of liability. The employers 
contended that the matter was res judicata, 
t his conttuition was accepted by the county 
ct. judge. The workman appealed :—Held : 
the awai’d of Aug. 21, 1925, was final between 
the parties A could not be affected by the 
certificate of the medical referee. — Williams 
V. CjiAWSJiAY Buos. (Cvfarthpa), Ltd. (1929), 

22 B. W. (!. C. 223, C. A. 

3718. Add. Aymotatioris : — Distd. Thorpe v. Sadler, 
Sadler V. Thorpe (1927), 20 B. W. C. C. 488. 
Consd. Curran v. Kays, [1928] 2 K. B. 496. 

3721. Add. Annotation : — Consd. Charlton v. Union 
Castle Line, Ltd. (1930), 143 L. T. 66. 

3725. Add. Annotation : — Rofd. Lewds v. Guest, 
Ket'U Sc Nettlofolds, Watkins v. Same, 
Tucker v. Sfune, Ingrtun Orawshay (1927), 

96 L. J. K. B. 664. 

8726. Add. -136 L. T. 129. 

3726a. — - .] — A baker’s assistant, aged eighteen 
years, lost his right index finger. Tlie em- 
ployers consented to an awai’d for a weekly 
Xiaynieut Sc then applied for a i*eview asking 
for termination. Their application W’as 
ji^anted, but the workman obtjtined a declara- 
tion oT liability. The workman then applied 
for a review, asking for an increase, & pro- 
duced evidence that he liad tried other wtirk 
but was unable to do it. The county ct. 
judge refused the workman’s apphcation on 
the gi'ound that the workman had failed to 
satiirfy him that be was unable to do his pre- 
accident work. The workman appealed ; — 
Hetd : there was evidence to support the 
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finding Sc no misdirection. Appeal dismissed . 
— ^Allvby V. Wilson (1930), 23 B. W. C. 0. 
626, C. A. 

3781. Add. Annotatione : — Consd. Lewis v. Guesi, 
Keen Sc Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664 ; Charlton v. Union Castle 
Line, Ltd. (1930), 143 L. T. 66. Refd. Cushion 
V. Tredegar Iron Sc Coal Co. (1927), 20 

B. W. C. C. 464. 

3733. Add. Annotation : — As to (2) Refd. Lewis v. 
Guest, Keen Sc Nettlefolds, Watkins v. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 

3734a. Workman generally more fit lor work.] — 
A collieiy repairer had a series of hernia Sc 
operations for hernia commencing in 1922. 
In 1927, on the workman’s ax>pln. for com- 
pensation, the county ct. judge found as a 
fact that he was not fit to do the work of 
repairer, & awarded compensation. In 1928, 
the employers applied to terminate the weekly 
payment, & the matter was referred by the 
judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ifioyers’ doctors which he had rejected at the 
former hearing A made an award terminating 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of ciicurastances. In view of tliis ai’gu- 
meut, the judge was written to Sc asked what 
change of circumstances he 4ound which 
justified him in coming to his decision in 
J928. In reply the judge said he had foimd 
that the workman was generally more fit 
for work : — Held : there was evidence that 
the man was fitter generally, Sc there had 
been, therefore, such a change of circum- 
stances as justified the later award. — 
Partridge, Jones Sc Baton John, Ltd. v. 
Sulway (1928), 21 B. W. C. C. 423, C. A. 

3737. Add. Annotations : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664 ; Bevan v. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
r. Tredegar Iron Si Coal (\). (1927), 20 B. W. 

C. C. 454 ; Barber, Walker Sc Co. r. Flint 
(1928), 98 L. J. K. B. 83. 

3737a. .] — The principles laid down in 

Bevan v. Enerqlyn Colliery Co., No. 3306, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited exUmt by ’sect. 11 (3), Apart from 
that sect, the princij^le does not apply to 
cases under the Act, the provisions of 
Workmen's Compensation Act, 1906 (c. 68), 
Sched. 1.(3), with regard to partial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42). — Calow v. 
Shelton Iron, Steel Sc Coal Co., Ltd. 
(1928), 21 B. W. C. C. 126, C. A. 

3737b. (General fall In wages.] — ^A collier being 

partially incapacitated by an accident arising 
out of A in the course of his employment, 
entered into an agreement with his employers 
by wluch, after reciting that the workman's 
average weekly earnings for twelve months 
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before the accident were £3 4d., it was 

agreed that the eniployei*s should find him 
suitable employoient & pay him the wages 
which he could earn therein &, in addition 
to those wages in each week, half the 
difference between his said average weekly 
earnings & the ^vage8 he could earn at the 
said employment by working while the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had been made for some yearS; the rate 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 68), 
Sched. I., 8. 16 : — Held : a change in the rate 
of wages, being one of the events con- 
templated provided for by the agi*eement, 
was not such a chimgo in the circumstances 
as entitled either party to have the weekly 
payments reviewed. — Barbeu, Walker k. 
Co. V. Flint, [1929] 1 K. B. 256 ; 98 L. ,1. 
K. B. 83 ; 140 L. T. 164 ; 21 B. W. C. 0. 
428, C. A. 

3745a. .] — A workman, who was paid com- 

ensation for the loss of three fingers, & who 
ad returned to I ght work, wfis discharged 
owing to the closi\ig down of his employers’ 
works. He regis1>ored with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
poitionate amount of comx)ensation from his 
late employers. When the unemxdoyment 
benefit ceased ho claimed full compensation, 
proving that he had ma<le genuine attempts 
to obtain work but liad failed owing to his 
injury. The county ct, judge awarded a aura , 
less than the full compensation, to date from 
the application for review & not fi-oni the 
cessation of the unemployment beoellt - 
Bold: the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the uneuiploymenfe 
benefit cetised. — King v, Buitish Steel 
CoiiPN., Ltd. (1928), 21 B. W. C. 0. 37, C. A. 

Jjniotalion : — Beld. Hughes v. I’wlMIcll (iraiUtc Co. 

22 B. W. C. C. 037. 

3748a. .] — A workman was injured by acci- 

dent on July 4, 1926, & was paid com- 
pensation for total incapacity until .Tan. 
1929, wlieu the weekly payments were 
reduced to 25«. In Mar. 1929, tlie workman 
applied for an incrtiase by way of review. 
The county ct. judge held tliat there had 
been no change of circumstances & refused 
the api)lication. Th(' wtakanm later renewed 
his application, alleging that a change of 
circumst>ances had been created by the com- 
bined effect of the state of tt»e labuiu* market 
«k his own injury, ^ claimed to come v/ithin 
sect. 9 (4). The county ct. judge found that 
the workman had nc^t really trit^d to obtain 
employment, again beld that there had 
been no change of circumstances that would 
justify a review. The workman appealed : — 
Held : there W'as evidence to support the 
finding, & no misdirection.— Charlton v. 
Union Castle Line, Ltd. (1930), 148 L. T. 
66 ; 23 B. W. C. C. 65, C. A. 

3749. Add, Annotation A ft to (1) Apld, Glad- 
stone Spinning Co. r. K angle (1928), 9S L. J. 
K. B. 161. 


8753a. Effect of Workmen’s Compensation 

Act, 1926 (c, 42).] — A workman, being a 
minor, who met with an accident arising out 
of <& in the course of his employment beforo 
the above Act came into force, is, if he was still 
under twonty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act. — Edward Curran & Go. v. 
Kays, [1928] 2 K. B. 469 ; 97 L. J. K. B. 
806 ; 130 L. T. 294 ; 21 B. W. C. 0. 203, 0. A. 

3754a. ,] — An infant workman at 

fifteen years of age commenced work at 8«. 
a week. At sixteen years of ago when lie met 
with an accident he was receiving 12«. a week, 
& received compoiiHaiion based on that figure. 
When he was twt*nty years old he apiilied 
for a ixjviow of the weekly payment, liis 
evidence being that three yeara earlier he had 
been offered a xiost on a liner. The county 
ct. judge found t hat the workman was not 
suitahle for a post ?i,t sea, 4fc, ai»parently 
without considering whethc?r thtJ man might 
have obteined work elsewhere at an increased 
wage, he further found Miat at the date of the 
liearing the workman would xirobably have 
been earning, if iminjur<*d, no more than the 
amount wliich he was earning when he met 
with the accident. ’Phe Avorkinan axipealed : 
— field, .* the reasons given by the county ct. 

I Judge for his award were unsiitisfactory & 

the case iniist be remitted for furtln^r con- 
sideration. Appeal all<»wed. (tase J•emitt,^d.— 
Miller v. fi’A ylor ik, S( >n ( 1 1 ), 1 09 L. J . K . B. 

- 611 ; 14.5 1a T. 639 ; 21 B. W. C. C. 237, C. A. 

3754b. — Question of fact. 1- 4'' bdant work- 
man met with an accident while employed 
as a motor-lorry driver’s & received 

I compensation. On attaining t wenty one the 

! workman asked for a revif‘W of tiio weekly 

payimmt, alleging Unit but, for the accidemt 
ho would now have be<jn al>h^ to earn wages 
os a moter-Iorry driver. At the hearing of 
the arbn. th(} workman called evidence to 
sliow that he had h^arned to drive a motor 
lorry, but the county ct. judge disbelieved 
this evid(?nco ifc made an award in accordance 
with an offer submitted to by the empk>ycr*8. 
The workman appealed ; — UvM : the qvies- 
1 tion was purely one of fact & there wtis no 

1 iniwlireetion. Appeal disinissiid.— Huhton 

! V. llynuRN (1931), 24 B. W. th C. 101, C. A. 

I 3766a. Particulars -Contents of.] - Upon an 
ap]>lication by an emfjloyer tt> revie w a weekly 
payment A:- diminish it, or temiinate or 
dirninisii it, tluj apTirofiriate form is Form 6, 
under wiiieli certain parlieulars : rn to be 
given. 'Pheso do not in<;ludt^ particulais of 
the extent to w'hicli diminution i.s aske(J for, 
but the county ct. judge has a discretioii t«> 
order or to refuse sucli furtlier ijarticulars 
under r. 29 (2). Jiis decisit>n on the pennt 
lb not a decision on a (piestlou of law, & 
there is no apjieal tiHM’efrom. Semhle : such 
riaii/icuiars ought to be sparingly ordered, » 
not with the ohjeert of eomficlling the county 
ct. judge to give costs to one side or the other, 
there is nimdi greater refison for asking for 
paHieulars of the extent dirninutifin of a 
weekly payment where termi motion Is not 
asked for, than where the employer Is asking 


1 or review appropriate — PauTt^ni of 
ctmpentfoHan under unrecorded agreC’ 

I moni.J — H arris v. Manor Powis j 
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for termination or diminution. — V ickers, 
Ltd. V. Miners, Thames Steam Tua & 
LiGirniRAaE Co. v. Ingram (1927), 90 L. J. 
K. JL 490 ; 137 L. T. 220 ; 71 Sol. Jo. 350 ; 
20 B. W. C. C. 209, C. A. 

3769. Add. Annotation : — Apld. Elliott, Ltd. v. 
Hobbs (1929), 22 B. W. 0. C. 509. 

8769a. .] — A workman suffered an 

accident to his right eye in Apr. 1923. 
Liability was admitted & compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. judge made an 
award in respect of partial incapacity at the 
rate of 178. Od. a week, such rate to datf^ 
from Feb. 1927. Compensation continued 
to l)(* paid at this rate without any suggestion 
on tlio part of tlie workman that the rate 
slioiild be altered. In June, 1929, the 
employers filed an application for redemption 
of the 178. Od. per week under sect. 13 on the 
basis of permanent partial incapacity. The 
workman’s solrs. wrote to the employee 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
tx) it as they themselves felt tliat his medical 
condition was & would continue to be the 
same as it had been for the past two years. 
At the hearing of the application on July 1, 
medical evidence was called to the effect 
fihat the workman’s condition was stabilised 
. & tliat there was unlikely to be any change 

in either eye. The county ct. judge, 
'however, dismissed the application to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature had given to him. The em- 
ployers gave notice of appeal, & lat/er the 
workuian filed an application for review on 
tiie ground that his incapacity had increased : 
— Held: (1) the employers have an absolute 
right <xi redetiui, A the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the liearing of the 
(Mil ploy ers’ application to redeem A the right 
of the employers to ivdisem having become 
crystalised by that dati;, the subsequent 
a|.)phcation to review could have no effect. — 
Ellioti, Ltd.v. Hobbs (1929), 22 B. W. C. C. 
. 509, C. A. 

3776. Add. Anyiotation : — As to (1) Consd. Curran 
r. Kays, [1928] 2 K. B. 469. 

3777. Add. .4.miotalion : — Apld. Elliott, Ltd. v. 
Hobbs (1929), 22 B. W. V. C. 509. 

3781. Add. Annotations : — As to (2) Refd. Curran 
Kavs, [1928] 2 K. B. 169. LVami/ii/, Refd. 
ElliVitt, JAd. V. Hobbs (1929), 22 B. W. C. C. 
509. 

3799. Add. Annotations : - As to (1) Apld. Kaeburn 
r. lAichgelly Iron Coal Co. (1926), 20 
B. W. C. C. 637. Consd. Bradley v. Ijondon 
& North Eastern By. Co. (1931), 145 L. T. 
30. 

3801a. Scheme Inapplicable where employ- 

mefit occasional — What Is occasional work.] — 


By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, A for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, also worked on the processes 
of glazing known as rebuffing & whittening. 
In the course of his work he used an abrasive 
w’heel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis A was 
certified accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing & whitteiiing was “ occasional 
only & for not more than eigJit hours in any 
week,” A. was, therefoi*e, within the above 
proviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed : — Held : for the employment to 
fall within the proviso it must * be both 
” occasional only ” A “ for not more than 
eight houi'S in any week.” In this case the 
workman was called on, under his ordinary 
emiiloyment, to do the work, A, therefore, 
such work was not ” occasional only.” — 
Makin V. Needham, Veald & Tyzack, J^td. 
(1929), 22 B. W. C. C. 76, 0. A. 

3801b. Disablement before Scheme in opera- 

tion.] — By Various Industries (Silicosis) 
Scheme, dated Dec. 11, 1928, workmen 
engaged in certain processes are brought 
within the operation of the 1025 Act. By 
para. 2 the scheme came into operation on 
Feb. 1, 1929, & is made to apply t<^ all w^ork- 
men employed at any time on or after Jan. 1, 
1929, in the processes therein specified. By 
para. 11 1925 Act, s. 14, requiring the clahn 
to be made within six months of the happen- 
ing of the accident, is made to apply, the 
disablement being ti*eated as the date of the 
accident. A stritet mason employed on 
Jan. 1, 1929, on a process wdthin the scheme 
was taken ill on Jan. 8, & later went to 
hospital suffering from silicosis. He did not 
know until Apr. that he was entitled to 
compensation. On Apr. 28 he wrote to the 
certifying surgeon who, however, was away. 
He t<H)k no further steps to get certified until 
at the end of June he was discharged from 
hospital in order to see the certifying surgeon, 
■who examined him & certified him on July 2, 
1929, to be disabled by silicosis as from 
Jan. 10, 1929. On July 12 he first gave 
notice to hi.s employer of the accident & 
made a claim. The county ct. judge held 
that the accident having occurred between 
Jan. 1 and Feb. 1, 1929, was not one to 
which the scheme applied, & that there was 
no reasonable cause why the workman should 
have delayed making his claim until two 
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80 . Various JmlusMes (Sitin^is) 
Hrheme, to furnish infortnu' 

tion «.•< to prfviorus rtnploirinrnt- Time 
for /iinji.J* 171(7.1 -Various liulUHtrlew 
(►SlUcofcils) Schi'ine, 11)28, pum. Kl, 
ouaotN that a olaimnut for coiupensa- 
tiou imdor tUo Sohomo luust furuisli 
tho uiiiplnvor from whoiu oomitensa- 
(ion Is clalLued vith tnio Information 


as to his pitjvlous employ luont, cc laui, 
If the claimant withhidds information, 
lie shall forfeit any rit;ht to compeusa- 
tioii iiiuler the JSclioiue. A workman, 
who had been certltled by tlio ccrllfyiiiK 
BUiveun to be totally diasblod by 
ksilu'osls, claimed compouNation fi*om 
his employer. His claim having been 
njfiUHKl, he bniught arbn. pr(K*ei*dings, 
& In the initial writ furnished for the 
Itrst time the particulars as to his 
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I pivvious employment roqulred by 
' i»ara, 13 of the Scheme : Held ; there 
being In pam. 13 no time limit within 
wliich the information must bo fui*- 
, nirfhed, the workman, having: fumished 
1 it ill the initial writ, was not in breach 
of iKira. 13 ; &, accordingly, he had 
pot forfeited his light to compensa- 
tion. — H kxby r. Guldstone, 119311 
S. C. 228.— SCOT. 
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days after the six months had expired. The 
workman appeided : — Held: although the 
Soh^ne did not become operative until 
Feb. 1, 1929, it nevertheless applied to all 
wcofkmen employed on or after Jan. 1, 1929, 
it therefore applied to a workman employed 
on Jan. 1,^ 1929, who was certified after that 
date as being disabled. On the second point 
the award was upheld on the ground that 
there was here no reasonable cause for the 
d^y in making a claim. Appeal dismissed. 

— ^Holt e. Hobson (Andrew) & Sons (1930). 

23 B. W. O. C. 242, O. A. 

3801c. Order extending Workmen’s Compensation 
Act, 1006 (c. 58), s. 8, to ironworkers’ 
cataract — Construction of Order.] — Held : 
the proviso to Workmen's Compensation 
(Ironworkers* Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity. Semhle : the 
absence of a bed in a ward or a vacancy in a 
place for an operation would be a good 
medical reason for •* he non-performance of an 
operation within the four months. — Davies 
V. Baldwins, Ltd. (1926), 136 L. T. 462 ; 
20 B. W. C. C. 116, C. A. 

Annotation: — ConBd. Loouard v. Redbrook Tinplate Ce., 
(19301 1 K. B. 643. 

8801 d. Right to compensation not limited to skilled 
workers.] — Applt. was employed by reaps., 
who were varnish manufacturers, as a general 
labourer. He was twenty-two years of age 
& his wages were £2 a week. His work was 
to help with the loading & unload hi g of 
vehicles, & clean & fill old varnish drui-os. | 
In the course of his work he came into contact ! 
with rosin, turps, wood-oil, gum, etc., & he 
had to use turpentine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon certified that he 
was suffering from dermatitis produced by 
dust & liquids & was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Feb, 1, 1930, when it was to be 
terminated. He held that applt. was not 
then disabled from earning full wages at 
the work at which he was employed ; that he 
was employed as a labourer simply & that 
he had full capacity to perform all kinds of 
general labouring work ; & that the wording 
of sect. 43 (1) (i) precluded applt,, who was a 
labourer, from recovering compensation as a 
worker in the varnish-making industry or 
otherwise than as a general labourer : — 
Held : the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect, which limited its 
application to skilled workers in a process. 

It applied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work at which he was employed. — 
Gilmorb V. Frederick Boehm, Ltd. (1930), 
99 L. J. K. B. 640 ; 143 L. T. 307 ; 46 T. L. II. 
4S4; 74 Sol. Jo. 402 ; 23 B. W. 0. 0 198, 

O. A. 

8801e. Extension of section to other diseases by j 
Order In €k>uneU-~ Subject to modification — i 

a.6. 61 


What amounts to modification.] — 1925 Act, 
8. 43 (3), gives the Secretary of State power 
to ** make Orders for extending the pro- 
visions of this section to other diseases 4k 
other processes, &: to injuries due to the 
nature of any employment specified in the 
Order not bei^ injuries by accident, either 
without modification or subject to such 
modifications as maV be contained in the 
Order.** Workmen’s Compensation (In- 
dustrial Diseases) Consolidation Order, 1929, 
para. 1, extends the provisions of sect. 43 
“ subject to the modifications hei*einafter 
specified,** to {inter alia) cataract caused by 
exposure to rays from molten or red-hot 
metal. Para. 3 provides that “ a person 
suffering from cataract shall not be entitled 
to compensation under tlie prc»vision8 of the 
said sect, on account of that disease for more 
than six months in all.’* subject to a power 
of extension at the discretion of the arbitrator 
acting on the advice of medical referee : — 
Held : para. 3 was a “ modification ** withiTi 
sect. 43 (3), 4fc was thci »»fore not ultra iHree , — 
Leonard v, Redbrook Tinriatk Co.. Ltd., 
[1931] A. C. 205 ; 100 I .. J. K. B. 225 ; 144 
L. T. 346 ; 47 T. L. R. 1S7 ; 23 B. W. C. C. 
375, H. L. 

3801f. Metal Grinding Industries (Silicosis) Scheme 
— Necessity for employment on process when 
Scheme brought into force.] - By para. 2 of 
Metal Grinding Industries (Silicosis) Scheme, 
which came into force on .Inly 1, 1927, tlie 
. Scheme is ma<le to apply to any wf)rkman 
employed on or aftcT that date in (sertairi 
processes cotm<‘ct<Ml with tUo grinding of 
metals. By para. 7 the cuMtifying 
is to certify the datxi of disablement, by 
para. 4 the workman, to qualify fru* <;om- 
pensation, must have been employiMl in tie' 
specified proceH8t‘S within ihe^ thw)€> years 
pi-ovious ix> the. c<^rtifi<‘d daU*. By para. 5, 
where the workman has l)(?en employed in 
the j)rocesse8 for not J<?.ss than five years, the 
onus is on the employer to prove that the 
disease is not due to employ tnent in the pro- 
e^esses instead of on tlu*. Wi>rknian tx) i>rove 
that the disfiaso is so dn' . A workman had 
been employ e<l as a nail 4k t#ick rruikor for 
thirty -five yeai’s A as such had for many 
years to use :i Handstorus grindstone. On 
Feb. 7, 1930, the workman ceased work, A 
on Aug. 19, 1930, he was cert.Uu‘d by the 
certifying surgeon to be suffei*ing from 
silicosis, the date of disablement being fixed 
as Feb. 7, 1930, On a claim for conn)ensatiori 
tlio county ct. judge found tliat, although the 
workman haxl not been employed in any 
process mentioned in para. 2 of the Scheme 
since the Scheme camcj inlxi force, yet as ho 
liad been employed previously in such a 
process for ncjt less than five yeai*s, he held 
that the employei’s had failed to rlischarge 
the onus put upt»n them by para. 6 of the 
Scheme, & therefore held that the disease 
must be deemed to be due to the employment. 
He accordingly made an award in favour of 
the workman. The employer appealed : — 
Held : by the finding of fact that Iho work- 
man had not been employed in any process 
mentioned in the Scheme on or eSU:v the date 
when the Scheme came into force, the work- 
man waa not within the Scheme at all, A 
therefore para. 5 could not be made to apply 
to him. AppeaJ allowed. — ^HuaHBS v. 
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Hakbison & Cook (1931), 24 B. W. C. C. 
104, 0. A. 

8802* Add, Annotation : — ^Apld. Young v, Keeble 
(1928), 21 B. W. 0. O. 294. 

8805. Add, Annotation : — Consd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. C. 066. 

8807. Add, Annotation : — Retd. O’Neil v. Wilsons 
& Clyde Coal Co. (4920), 19 B. W. C. C. 656. 

3810. Add. Citations :--[1927] A. C. 461; 96 

L. J. K. B. 608 ; 137 L. T. 267 ; 71 S6L. Jo. 
429; 20 B. W. C. C. 391. 

Add. Annotation : — Retd. M*Dougall v, 
Summerloe Iron Co. (1927), 20 B. W. C. C. 
419. 

8811a. Silicosis — Construction of Various Industries 
(Silicosis) Scheme, 1028.] — By clause 2 (vii) 
of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 
employed in the potteries in certain specified 
processes only. One of such specified pro- 
cesses is “ any process in or incidental to the 
manufacture of china or earthenware, in- 
cluding sanitary earthenware, electrical 
earthenware, & ware tiles.” A workman 
was employed to put spouts & handles on 
teapots made of Jet & Rockingham ware, j 
A: was ceitifiod as being totally disablcid 
‘ from silicosis. Evidence was given before 
the county ct. judge Ab^tt Jet A Rockingham 
ware was a special branch of the pottery 
trade A did not come vuthin the meaning 
of the trade term ” ear^ tienware ” — Held : 
the words used in describing the processes 
specified in the scheme are to be interpreted 
in the technical sense in which they would 
be understood by those engaged in the trades 
concerned A not in the wide sense in which 
they might be underatood by the general 
public. — D oncastkr v, Sudlow (R.) A Sons 
(1929), 22 B. W. C. 0. 664, 0. A. 

3813. Add, Annotation : — Consd. Edwards v, Pen- 
rhiceiber Navigation Colliery Co. (1931), 24 
B. W. C. C. 117. 

3814. Add, Citations :~[1928] 1 K, B. 291 ; 96 
U J. 1C. B. 347 ; 137 L. T. 26 ; 91 J. P. 43 ; 
21 B. W. C. C. 220. 

3815a. A certificate of disable- 

ment gi'anted to a workman under 1925 
Act, 8. 43, certified as the date of disable- 
ment a date more than six months before 
tbe date of the certificate. Consequently a 
claim by the workman for compensation 
founded upon the certificate was not made 
within the period presciibed by 1926 Act, 
s. 14 (1), namelj", six months from the 
occurrence of the accident, the disablement 
being treated by sect. 43 as the happening 
of the accident. If the certificate had been 
granted immediately after the examination 
of tlie workman by the certifying surgeon 
the claim for compensation could have been 
made in time : — Held : on the facts, the 
failure to make the claim within the pre- 
scribed period was due to the delay of the 
certifying surgeon A, so far as the workman 
was concerned, was occasioned by reasonable 
cause, within proviso (5) to sect. 14 (1), A 
the workman was entitled to compensation. 
— Kitchen v, Koch (C.) A Co., Ltd., [1931] 
A. 0. 763 ; 100 L. J. K. B. 469 ; 146 L. T. 
618 ; 47 T. L, R. 568 ; 75 Sol. Jo. 671, H. L. 


3816. Add, Annotations : — As to (2) Consd. Cauldon 
Potteries v, Johnson (1926), 20 B. W. C. O. 42. 
Apld. Young V. Keeble (1928), 21 B. W. O. 0. 
294. 

3816a. Certificate of death — ^Various Industries 
(Silicosis) Scheme, 1928 — Whether presence of 
medical referee at post-mortem essential.] — 

By clause 14 (1) of Various Industries 
(Silicosis) Scheme, 1928, it is provided that 
where an application is made on behalf of 
dependants of a deceased workman to a 
m^ical referee for a certificate that death 
has been due to sUicosis or silicosis A tubercu- 
losis, the medical referee must, after a post- 
mortem examination, give a certificate in 
accordance with the facts A such certificate 
shall be conclusive. It is further provided 
by the same paragraph that the post-mortem 
examination shall, if possible, be made by or 
' under the personal supervision of the medical 
referee. The last provision is directory A 
not imperative. Therefore, where, on the 
death of a workman, a coroner ordered a 
post-mortem examination, which the medical 
referee was not invited to attend, A subse- 
quently, after an examination of portions of 
the lungs, the medical referee gave a certifi- 
cate that death was due to silicosis A tubercu- 
losis ; — Held : (1) the provisions of clause 

14 (1) of the Scheme were complied with A 
the certificate was conclusive ; (2) further^ 

the correct procedure to quash a cei-tificate 
would be to obtain a rule nim for a writ of 
certiorari, — Hindmaksh v, Johns (Edwahd) 
A Co., Ltd. (1930), 23 B. W. C. C. 637, 0. A. 

3818a. .] — A french polisher had suffered 

intermittently from dermatitis since 1926, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, apx>ct. was no longer disabled by 
dermatitis. On Mai*. 10, 1928, appet. was 
examined by the certifying surgeon, who on 
that date cei*tified that she was suffering 
from dermatitis A had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928: — Held: there was ho vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, A the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again. — Macy v, Cork Manufacturing 
Co., iTTD. (1928), 21 B. W. C. 0. 306, C. A. 

Annotaiimi : — Consd. Wllliauifir. Cra wshay Bros. (Cyfarthla) 
(1929), 23 B. W. C. O. 22X 

8819a. Certificate incomplete — Death of certifying 
siurgeon — Subsequent certificate by successor 
—Validity.]— On July 12, 1926, eighteen 
months after the workman had left his 
employment. Dr. 8., the certifying siHgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disorblement was filled 
in, nor were the words ” I certify that the 
di^blement commenced on the day 
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of ** struck out. Before the work- 

man could see Dr. 8. to have the omission 
ut right the doctor died. After Dr. P. had 
een appointed in his place the workman, 
on Aug. 12, 1926, obtained a ceHificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
P.’s certificate, the employers denied liability 
to pay compensation on the ground that, as 
Dr. S.’s certificate did not specify the date of 
disablement, sych date was deemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. P.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. Tlie 
county ct. judge upheld that contention : — 
Held : the first certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations was invalid, & the workman, 
not being able by reason of the death of Dr. 
8. to have the matter put in order, was 
entitled to rely on the second coitificate. — 
POWKLL V. CAULDr.N POTTERIES, LtD. (1926), 
96 L. J. K. B. 245 , 136 L. T. 532 ; 20 B. W. 
O. C. 16, C. A. 

AnnotcUion : — Folld. HaDds v. Great Wostom ColUory C3o. 

(1930), 23 B. W. C. G. 477. 

3819b. Certificate ineffective — Issue of second 
certificate.] — A miner was certified by the 
certifying surgeon as being disabled from 
Mar. 31, 1924, by miner’s nystagmus. Prom 
Oct. 1924, to Mar. 1029, he worked on the 
surface as a partially incapacitated workman. 
On Mar. 8, 1929, he was served uiide»' 1925 
Act, s. 12 (3) with a doctor’s certificate 
alleging complete recovery, & the question 
was ultimately referred to a medical refei*ee, 
who, in Apr. 1929, certified that the workman 
was not then suffering from miner’s nystag- 
mus & was fit to resume work underground. 
On Dec. 12, 1929, the workman obtained 
from the same certifying surgeon a certificate 
that he was disabled by miner’s nystagmus, 
but the certificate did not certify a date from 
which disablement commenced, nor were the 
words “ & I certify that the disablement 
commenced on the day of ” 

struck out in accordance with the instructions 
contained in Form 3 in the schedule to the 
regiilations as to certifying surgeons, which 
states “ [if the surgeon is unable to certify 
a date on which the disablement commenced, 
he should strike out this part of the certificate. 
In that case the disablement will be deerned 
to have commenced on the date on which 
this certificate is given].” On obtaining this 
certificate the workman made a claim for 
compensation on his employers, who appealctd 
to a medical referee. The medical referee on 
Jan. 4, 1930, dismissed the employer’s appeal. 
The certifying surgeon then issued a second 
certificate which he ante-dated Dec. 12, 1929, 
& in which he certified that the workman’s 
disablement commenced on Mar. 31, 1924. 


Oasei 8819ik-88eib. 

In Mar. 1930, the workman filed an applica- 
tion for arbn. based on an allegation of 
recurrence of the industrial disease which 
originally manifested itself in 1924. The 
county ct. judge made an award in favour of 
the employers on the ground that the date 
of disablement must bo taken to be Dec. 12, 
1929, & that the certifying surgeon had no 
power to displace the certificate given on 
Dec. 12, 1929, by the certificate given in 
J an. The workman appealed : — Held : the 
certificate of Dec. 12, 1929, was ineffective, 
as no date of disablement could be inferred 
from it, & the certifying surgeon was entitled 
to issue an effective certificate giving the 
date of disablement as Mar. 31, 1024, Oase 
remitted for compensation to be awarded. — 
Hands t;. Great Western Coltjery Oo,, 
Ltd. (1930), 23 B. W. C. C. 477, O. A. 

3820. Add, Amioiaiions .* ■- Apid. Cauldon Potteries 
V. Johnson (1926), 20 B. W. 0. C. 42. Consd. 
Davies v. Baldwins (1926). 136 L. T. 462. 
Apld. Young V. Kceble (1928), 21 B. W. C. O. 
294. 

3821a. .] — A cert ilicaie was given by the 

certifying surgeon that a workman was 
suffering fi*<jin lead pf»isoning. A leading 
symptom of the diseiise was stated on the 
foiin to be du])uyfreiis <‘ontraetion. Full 
coni])cnKation was paid until an aimlication 
by the employers to review the weekly pay- 
ments. The workman was still iticapucitated 
by dupuytrems contraction. Tins county ct. 

. judge refused to treat- tie* certificate as con- 
clusive as to dupuytrens tjontraciiou being a 
symx>fom of lead poisoning, on contra- 
dictory medical evideuiuj given at thci 
hearing, & also on knowledge he hadaiapjirod 
some years before while sitting on a corn- 
mission to consider industrial disease's, 
including duimytrens contraction, held the 
symptoms, though still the same as those set 
out in th(i certificate, were not due to the 
certified discuise, rtjdiiccd the compensation 
to Ifi. a week. J’he case involv(;d a point of 
law, early in the hearing, tjounsel calleu 
attention to tluit fact, l>ut- tlie judge omitted 
Ui take any not<?H of the proce<jdirigs — 
Held : (1) the certificate that the symptoms 
were due t/o tlui certified disease was con- 
(!luHive, A: evidenetj to the contrary was 
inadinissihh', A tliere was no evidence of 
any new hictor or new disease sui)port an 
award in reduction of cOf>ipensation. 
(2) Observations on th<i judge’s duty to take 
a note. — (J aubdon I’urrERiEH, Ltd. v. 
J0UN80N (1926), 20 B. W. C. C. 42, C. A. 

AnnoUitUm : — Aa to (1) Apld. Yournr i>. Koebio (1923), 21 
B. VV. O. C. 294. 

3821b. As to cause of death or Incapacity.] — A 
workman, employed as a paintt^r, was from 
July to 8ept. 1927, laid up with an ulcer on 
his ankle & with heart trouble. Prom 
Oct, 19 onwards he became unfit for further 
work with loss of power in his left arm Ac 
leg, he became mentally incapable, his 
memoi*y failed, & his heart got worse On 


thaL f5CiilUod by tUo wr Ufylnur Himfoon, 
& more than twelve mcmtlw brsfore the 
workman eiiteuKl bln new cinploymont 
A: refiiKod compouHatk^n : — HfUd : tbo 
(Late of dlMablenient stated in the 
(serUfloate of tho certifying eurgoou 
wae condoHive. — T bnnimit t>. Moore 
(A.-G.) Sc <3o.. Ltd., 119291 8. C. (Ct. 
of 7. — SCOT. 
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tL Aa to daU of commcncemeni of 
disease,] — miner, who hod prevlonuly 
solferod from mlner'a uyetagmua, 
obtained work from new employers. 
SnorUy after entering this employment 
he obtainerd from a ccrtifylmr surgeon 


a certiHcatcr that h'^ was dlHuijlcd owing 
to uyKtagmu*, A: that (JJ>»ablC' 

meut hod commenced on ii dato since 
he entered his new cmploymenL. An 
appeal by the employers against the 
oertiheate was dlKmlam^ by thf^ medical 
rofcx-ec. In an arbn. the arbitrator, 
after a proof, held that the diBabletneut 
had commenced on a date earlier than 
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Nov* 15 he was admitted to hospital, where 
the medical supermteiident foimd t^t he 
had long-stanmng disease of the heart 
caused by kidney trouble. On Nov. 23, the 
certifying surgeon visited the hospital, 
on Nov. 28 oc^ifled that the workman was 
suffering from lead poisoning or its sequeles, 

& had been disabled as from Oct. 19. The 
medi(^ superintendent was ignorant both of 
the visit dD of the certificate of the certifying 
su^eon when the workman died on Dec. 23, 
certified that the cause of death was cerebral 
luemorrhage caused by valvular disease of 
the heart. The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, 

& lefused to make an award in favour of the 
dependants, on the ground that they had not 
discharged the onus of proving that lead 
poisoning either caused, contributed to, or 
accelerated death : — Held : there was evi- 
dence to support the finding, no mis- 
direction. — Y oung v. Kebble, Ltd. (1928), 

21 B. W. 0. 0. 294, C. A. 

3821c. .]— An odd job man in spinning mills 

was ceHified as suffering from epitheliomatous 
ulceration of the skin due to mineral oil. 
He died five' months later. The coimty ct. 
judge held the certificate of the certifying 
surgeon was conclusive &, debarred him from 
, hearing any evidence on behalf of the 
employers, which tended to show that he had 
not contracted the disease in their employ- 
ment & that death did not result from the 
disease : — Held : the judge was not entitled 
to refuse to hear the evidence, the case 
must be remitted for rehearing. — N kbdham v. 
Ace Mill. Ijtd. (1928),21B.W.O.C. 189,0. A. 

3821 d. As to date of disablement.] — The certi- 
ficate which a workman must obtain from 
the certifying surgeon under 1925 Act, s. 43, 
as a condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive as to 
the date of disablement, & it is therefore not 
competent for the arbitrator to determine 
that the disablement commenced at an 
eai'lier date. — ^W iijsons & Clyde Coal Co., 
Ltd. V. Flynn, [19301 A. C. 616 ; 09 L, .T. 

P. C. 139 ; 143 L. T. 802 ; 40 T. L. R. 441 ; 

74 Sol. Jo. 437 ; 23 B. W. C. C. 169, II. I.. 

^ Conid. KdNvai*dH v. i’curhictilber Navigation 

Ckilllory Co. (1931), 24 B. W. C. C. 117. 

3821e. .] — Elleiibeck Coixieries, I/td. v. 

CoBNHiLL Insurance Co., Ltd. (1931), 

48 T. L. R. 78. 

8821f. Failure to give notice of disablement.] 

— ^A Workman was employed by resp. as a 
labourer at breaking up concrete floors & 
relaying them. Afto varying periods of 
^ployment he ultimately stopped work on 
July 22, 1929, di; on July 30 obtained a 
certificate from the certifying surgeon that 
he was disabled from dermatitis contracted 
during his employment by reap., dt fixing 
the. date of duMblement as Mar. 14, 1929. 
Resp. Mid the workman compensation till 
Nov. 19, 1929, when resp.’s doctor reported 
that the workman had practically recovered 
& was fit for any work except on cement. 
Keep, then employed the workman at other 
work till Dec. 24, 1929, when he was dis- 
missed for want of work. After a period of 
ymomployment the workman obtaiuod work 
in Apr. 1930, with new employers in un- 
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loading lorries contcuning old iron, rags & 
bones. By May 2 the dermaUtis had become 
BO bad that he had to cease work. On 
Aug. 28, 1930, he obtained a second certifi- 
cate from the certifying surgeon that he was 
suffering from dermatitifl, but fixing the 
date of disablement at the date of the 
original disablement. Mar. 14, 1929. On 
this occasion no notice of disablement was 
given to reap., & he remained unaware of the 
certificate till the workman commenced the 
present proceedings against him for com- 
pensation on Bept. 19, 1930. The coimty 
ct. judge declin^ in the circumstances to 
treat the second certificate as conclusive of 
the date of disablement in accordance with 
1925 Act, s. 43 (2), ^ on the evidence that 
the workman had recovered from the dis- 
ablement of Mar. 14, 1929, by Nov. of that 
year, dismissed the application. On appeal : 
— Held : (1) as no notice of disablement had 
been given after the second certificate as 
required by 1926 Act, s. 14 Sc r. 41, sub- 
r. 2, of Workmen’s Compensation Rules, 
1920, so that resp. was never given the 
opportunity of appealing to the medical 
referee as provided by reg. 8 of the Regula- 
tions as to Certifying Surgeons, the certificate 
was not conclusive of the date of disable- 
ment ; (2) as there was evidence to support 
the county ct. judge’s finding that the work- 
man had recovered from the old disablement, 
the appeal must be dismissed. — ^Mason v. 
Foster, [1931] 2 K. B. 172 ; 100 L. J. K. B. 
396 ; 146 L. T. 88 ; 24 B. W. C. C. 88, C. A. 

3822b. Where possibility of recurrence.] — A miner 
obtained from a certifying surgeon a certifi- 
cate to the effect that since Oct. 17, 1920, he 
had been disabled by miner’s nystagmus. 
From 1920 to 1924 he was paid compensation 
on the basis of total incapacity. From 1924 
to 1020 he worked on the sui*face.^ In Oct. 
1920, a medical referee certified tlmt he was 
still disabled by miner’s nystagmus. From 
1920 to 1930 he was out of employment, Sc 
was paid compensation on the basis of partial 
incapacity. In Jan. 1030, the employer 
served a notice undei* 1926 Act, s. 12, 
together with a doctor’s certificate ; the 
workman served a counter-certiiicatc Sc the 
dispute was referred to the medical referee. 
On Feb. 15, 1930, the medical referee eertified 
that the workman was not then suffering 
from miner’s nystagmus, but that his in- 
capacity to do other than surface work was 
due to other defects. The workman then 
went to a certifying surgeon, Sc on Mar. 27, 
1930, obtained anothei* ceitificate to the 
effect that he was then suffering from miner’s 
nystagmus, Sc that the date of disablement 
was Oct. 17, 1920. In May, 1930, the work- 
man filed an application for arbn. claiming 
compensation on the basis (d partial in- 
cauacity. Tlie arbn. took place on July 7, 
1930. The coimty ct. judge held that the 
medical referee’s certificate of Feb. 15, 1930, 
was conclusive. Sc refused to allow the work- 
man to give evidence of events subsequent 
to that date on the ground that such evidence 
would contradict that certificate. He accord- 
ingly made his award in favour of the em- 
ployer. The workman appealed : — HM : 
the county ct. judge had mumrected bimurff 
in not considetiM whether the evidence 
tendered went to ^6w that there had been a 
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recunence of the disease since Feb. 16, 
19^. Appeal allowed. Order for new trial. 
•--^Edwabds V . Penrhiceibbr Navigation 
OoLUHRY Co. (1931), 24 B. W. 0. 0. 117, 
0. A. 

3824. Add. Annotation : — Reid. Mason v. Poster, 
[1931] 2 K. B. 172. 

3825. Add, Annotations : — Consd. Rees v. Imperial 
Navigation Coal Co. (1920), 20 B. W, C. C. 287. 
Refd. Powell v, Cauldon Potteries, (1926), 
96 L, J. K. B. 246 ; Williams v. Orawshay 
Bros. (Cyfarthfa) (1929), 22 B. W. C. 0. 223. 

3828. Add, Annotation : — Consd. Lowe v, Wilsons 
& Clyde Coal Co. (1929), 23 B. W. C. C. .5.58. 

3829a. What amounts to decision.] — A medical 
referee, in his oertidcatc, said that it was 
impossible for him to give a cortiftcate either 
agreeing with or agamst that given by the 
ceiiifying surgeon, as it was outside his 
province as an ophthalmic surgeon. The 
county ct. judge having held the certificate 
of the certifying surgeon was conclusive : — 
Held: there had been no decision by the 
medical referee, &; the case must go back for 
the appointment of a fresh medical referee. — 
Jones v, William Muiriibad Macdonald 
Wilson & Co., L^^d. (1920), 19 B. W. O. C. 
412, C. A. 

3830. Add, Annotation : — ^Refd. Wilsons & Clyde 
Coal Co. V. Flynn, [1930] A. 0. 610. 

3831. Add, Annotations : — Distd. Macy v. Cork 
Manufacturing Co. (1928), 21 B. W. 0. O. 306. 
Refd. Wilsons & Clyde Coal Co. v, Flynn, 
[1930] A. C. 616. 

3832a. .] — Wilsons So Clyde Coal Co. v, 

j^YNN, No. 3821d, ante. 

3834. Add. Citations : — affd, stih nom. ii<vANS 
(Richard) So Co., Ltd. v. Scahitx (19.2"), i 
137 L. T. 161 ; 20 B. W. C. C. 348, H. L. ' 
Add, Annotation : — ^Apld. Lewis v, Tredegar | 
Iron & Coal Co. (1929), 22 B. W. 0. C. 268. ' 


8834a. .]— Maoy v. Cork Maotfaotubino 

Co., l/TD., No. 3818a, ante* 

3835a. Certlflcate of death — Under Various In* 
dustries (Silicosis) Scheme, 1928.] — Hind* 

Marsh v, Johns (Bdw^ard) So Co., Ltd., No. 
3816a, atUe, 

3837a. Continuity of employment.] — The words 
“ the employment ** in modification (h) of 
1926 Act, s. 43 (1), meant any employment, 
to the nature of whicli the disease was due, 
in which the workman was employed within 
the twelve months previous to the date of 
disablement. 

Applt., a miner, who had suffered from 
miners* nystagmus, entered the service of 
lesp. coal CO. on Apr. 27, 1927. After two 
periods of unemployment, during which he 
received unemployment benefit, he returned 
to the reaps.’ colHoiy on Nov. 7, 1927, Sc 
before commencing work wilfully So falsely 
represented himself in writing as having 
never suffered from miners* nystagmxis. He 
ceased w'orking for the rosps. oi» Aug. 20, 
1928, So was certified as disabkul by miners* 
nystagmus as from that date. Upon a claim 
by applt. for compensation, the arbitrator 
stated that applt. employment was con- 
tinuous from Apr. 27, 1927. down to Aug. 26, 
1928, except for the ])erjods when ho was 
temporarily out of work owing to slackness 
of trade, Sl as no false de,(jlaration was made 
when he first enfic^red resps.* service ho 
awarded him compensidltm i — Held : the 
employment of applt. was not a continuoiis 
employment from Apr. 27, 1927, but that his 
resumption of work with resps. on Nov. 7, 
1927, after a period of unemployment was 
“ entering the employment ’* with.in modifi- 
cation (6), SOf as the false declaration was 
made by ai)plt. within twelve months of his 
disablement, no compensation was payable. 
— 8 coit v. Bummehlem Ihon Co., [1931) 


PART XIV. SECT. 22. SUB-SECT. 8. 

— D. 

3827 i. Powers of referee— Fixation 
of date of 1— Opinion by 

Lord Hu^r^BR that a xnedfoal referee 
has no power to alter the date oertlfied 
by the certifying smgeon ae the date 
of dleablement. — Lows v, Wiisons 
Sc Clyde Coal Co., Ltd., [1930J S. C. 
32 : 23 B. W. O. C. 658.— 800T. 

PART XIV. SECT. 22. SUB-SECT. 4. 

•f. Fatae repreaerUaivm — Whether 
maae ** at time of entering emptoyment"] 
— A miner who hod pperloualy suffered 
from miner's nyRtagmus, an industrial 
disease, obtained employment at his 
trade in Apr. 1927, In May, 1927, 
he ^fuUy Sc falsely made a repre* 
eentadoD In writing that in Apr. 1927, 
he had not previously suffered from the 
disease. For a period of three weeks 
in Aug. 1927, he was unemployed, after 
whiob he again obtained employment 
under the same employers. He eon* 
tiuued in their employment until 
Nov. 1927, on which date he was 
oertlfied by the oerttfytng surgeon to 
be inoapaoltated by nystagmus from 
earning full wages : — Held : he was 
not barred by the provisions in 
sect. 43 (1) (b) from recovering com- 
pensation, in respect that the written 
lepresentatioo was not made ** at the 
time of entering the employment/* — 
JoFTNirroira eTMoowT vrrnon Ool- 
UEBY Co., Ltd.. ri9*9J 8. a (Ot. of 
Sees.) 227.— BOOT. 

^ JYeW.* a false 
representation, made by a workn^n 
on enterbig any employment to the 
nature of which the disease is duo A 


In whicli ho has been engageci within 
the twelve months previous to tui* 
(late of disablement. Is a bur to the 
recoveiT of compensation by Ijlni, 
although ho has entered tin? employ- 
ment Sc iiiado the rcjprosontatlon oul- 
witb the twelve montliH, & although 
there has l>eun a break In the einploy- 
nieiit within the twelve numlhs.— 
HiooiNS V. Cadzow Coal Co.. 1 1931 J 
S. a. 54 ; 23 B. W. V. C. 021. SCOT. 

sj. Meaning of “ etdering employ 
mint.") — Held: the words “ tlio em- 
ployment ’* in rnodlflcatltijj (0) of 
1925 Act, 8. 43 (1), mean any employ- 
ment, to the nature of v'bich the 
[UseasG was <lue, in which the workmiin 
was employed within the twelve 
months previous to the date of dia- 
iblement, & therefore (1) whore a 
miner had on entering the employment 
one employer, made a false repre- 
sentation as to previous immunity froni 
miner's nystagmus. Sc was, within 
twelve months of so entering Imt 
while in the employment of another 
Broployer, oortifled to be suffertng 
from miner's nystagmus, he was not 
pntitled to compensation. Sc (2) where 
i miner ha<i, on entering the employ- 
ment of one employer, made a false 
representation as to previons im- 
munity from miner's nystamus, 
was, more than twelve months after 
leaving that emtHoyment, Sc while in 
the employment of another employer, 
sertilied to be sufladng from miner's 
aystagmns, he was not barred from 
Compensation from tlie socond 
employer ; (3) where a miner bad 

made a false representation of im- 
munity from miner's nystagmus on 
rft-cntcrlng the employment of a 


pi’CvlouH oinpl(*yor after a period of 
mieuiployjiient, that ropreHentatloxi 
had been made on ** entering the em- 
ployment " within tho sub-sect., A, 
accordingly, he was barrxjd from 
recovering compenHatlou on the ro- 
eurrence of the dlHeiiw?.- -HrOTi* w. 
SuMMKia.icK Iron Co., Ltj)., Connki.ly 
V. A. O. Mookh Sc Co., Ltd., Oilutlev 
V. A. U. Moore Sc Co., Ltx>., 11929] 
H. c. «30 : aJffL, 11931] A. C. 3i, H. T.. 
-SCOT. 

»k. - .1 A w'orkinan entcriMl the 

empJoyiiKsnt of a ooliicry co. in .laii. 
1927. 'fhe employoes of tlds ot). were 
engaged by pox-Hons dosciibetl uh eon* 
tractors, who were, however, admitted, 
for the purpoKOH of tl.o case, to b<' 
merely the co.’s agenb; The. f»ar- 
tJcular contractor by whom tru* woik- 
man bad been engaged rf^relvefi nt>Mot? 
from the co. that he Sc Ids sMuad would 
not 1 k 5 required aftor Nov. 7, 1927. 
Before that dul^ the workmen axTangotl 
with anothoj- contracUn- for a new Job 
in the colliery, to begin on Nov. 8 ; 
Sc, on starting work on Nov. 8, he 
Migoed a docdoititioii In which he 
falHCiy represtmtiHi tliat he had not 
prtwlously suffered from inlnt5r'H 
liysiaginns. After tndng employed 
under this eontroct for more than 
twelve months, he was ceitlflwl as 
disabled by miner's nystagmus os 
fiom Dec. 22, 1928 :—IIdd: the false 
declaratirm made on Nov. 8, 1927, was 
not made by the workman at the 
" time of entering the employment,*’ 
within sect. 43 (iT (6), &, accordingly, 
he was not deprived of bis rU^t to 
oompensatlon. — M oore v. manor 
PowTfi Coal Co.. 119811 ft. C. 1 ; 28 
B, W. C. C. 684.— SCOT. 



Cases 8887a— 8887a. English and Empibb Digest Supplement, 
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H. L. 

8842. Add, Annotation : — Refd. Lewis v, Tredegar 
Iron & Coal Co. (1929), 22 B. W. 0. O. 268. 

8848. Add, Annotation : — Consd. Mason v, Foster* 
[1931] 2 K. B. 172. 

8848a. New accident.]— Mason v, Foster, 

No. 8821f, anU. 

8848b. Recurrence after settlement &. return to 
work.] — M'Dougall i’. Summerlbb Iron Co., 
Ltd. (1927), 20 B. W. C. C. 419, H.L. 

AnnotoHona : — Ezpld. Wilsons & Clyde Coal Co. v. Flynn, 
111130] A. C. 510^. Befd. Mason r. Foster, [1931] 2 K. B. 
172. 

8847. Add, Annotation : — Apprvd. Blatchford v. 
Staddon & Founds. [1927] A. C. 461. 

3862a. Application for leave to issue 

execution.] — Fowkks v. Leicestershire 
Colliery & Pipe Co., No. 3668d, ante, 

8855a. Order giving leave to issue execution.] 

— Cotton v, Lutton, No. 3668g, ante. 

3858. Add, Annotations : — Aa to (1 ) Consd. Vickers 
V, Miners, Thamcis Steam Tug & Lighterage 
Co. V, Ingram (1927), 96 L. J. K. B. 490. 
Aa to (2) Refd. Vickers v. Miners, Thames 
.Steam Tug & Lighterage Co. v, Ingram 
(1927), 06 L.J.K.B. 490. 

3860a. EiTect of agreement for compensation — 
* Facts as to agreement not presented in county 
court.] — On an applicatio \ for review & 
redemption of weekly payments a workman 
alleged that he liad negotiated wdtli persons 
representing a new co. which had taken over 
the business of his en\T)loyer8, & the new co. 
liad agreed to pay him £650 in full settlement 
of his claims. The county ct. judge Jiad 
previously decithul in a similar case that the 
workman could not rely upon such an agree- 
nunit with the now oo., na such agreement was 
only with a third party, not with his 
employers. The paKies treaU;d the ca.se 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application w'as then proceeded 
with Jis an application for review & the judge 
lield the workman Ji.ad recovered, & by liis 
award stopped fuithor weekly payments. 
'^Phe w'orkman appealed, on the grounil that 
the judge could not terminate the payments 
in view of the agreement: — Held: (H the 
ct. could not entertain an appeal as to the 
elTect of the agreement, as the facts as to 
t hat agreement had not been presented in the 
county ci,, & there w'cre no materials befoi‘e 
tlio ct. on which they could come to a 
decision ; (2) the question w’liother the 


workman bad recovered was a question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 
direction. — Ea8t Kent Colliery Co. v. 
Heath (1926), 20 B. W. C. C. 97, C. A. 

8878a. .] — Hobbs v. Royal Arsenal Co- 

operative Society (1930), 170 L. T. Jo. 169 
C. A. 

8880a. .] — Hbwobth Coal Co. v, Barnes 

' (1930), 23 B. W. C. C. 46, C. A. 

8881a. .] — Employers applied to review 

weekly payments beii^ made on the basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. The judge found the man was only 
partially incapacitated, & consequently re- 
duced the compensation : — Held : it was 
purely a question of fact, & there was evi- 
dence to support the finding. — Mears Bros. 
V. Davies (1929), 22 B. W. C. C. 292, 0. A. 

^85a. .] — Davison v. Holmside & South 

Moor Collieries, Ltd., Napper v, Lambton, 
Hetton & JoiCEY Collieries, Ltd. No. 
2512a, ante. 

3885b. .] — Hannaby v. Llay Main Cox.- 

IJERIES, Ltd., No. 2512b, ante, 

3887a. Duration of exposure — Resulting in derma- 
titis.] — A woman worked as a washer in a 
laundry during July & Aug. 1928. She left 
without any signs of dermatitis. On Sept. 6, 
1928, she was employed in a similar capacity 
by another laundry, Sc left work on Sept. 19 
with symptoms of dermatitis. On Sept. 26, 
she obtained a certilicate from the certifying 
surgeon under sect. 43. Her second em- 
ployers admitted liability & paid com- 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate that she 
had recovered. He fui*tlier stated that she 
suffered from a condition of the skin which 
i*endered her particularly susceptible to 
dermatitis, & that but for this she would not 
have developed the disease after so short a 
period of exposure. On a claim for con- 
tinuance of the compensation, the county ct. 
judge made an award in favour of the 
employers. He found that the exposure of 
the workman U) dust or liquids was of short 
duration & only resulted in dermatitis owing 
to an unusual proclivity to such disease on 
her part. The workman appealed. On 
appeal it was argued that the employers were 
estopped from denying that the disease had 


FART XIV. SECT. 22, SUB-SEOT. 6. 

3843a 1. lieciirrcncc after acHlemeni 
d: return to Ufork,] — Held: when a 
workman who had BulTorcd from 
nyRtofonuB \\m cortlfled tva l>einer no 
longer disahlc^d by tbo dlRcaRe, com* 
poiiHation nmst ho ended, Hint, on 
any reoiuroBCo of tho dlRoesc, a fivsh 
application lunst bo made to 
the certifying Rurgoon. — B rown t?. 
William Dixon, Ltd., 11929] S. C. 
(Ct. of SoHS.) 900.— SCOT. 

PART XIV, SECT. 28, SUB-SECT. 2.— 

B. (a). 

8865 Iv. .] — On tho hearing 

bcfoi’o the Workers* Oomponsatloii 
OonmilsBion of a claim by a workman 


for compensation it was submitted 
that there was no evidenoo to support 
the olaim, but tho commisslun over- 
ruled the submissibn & an award was 
made in favour of the claimant. There- 
after, at thoroquestof rosp., the cholr- 
luan stated a oaso asking tbo opinion 
of tho Supremo Ct. whether there was 
cvldonce to Justify the finding of the 
oominiHsion '.‘—Held : after tho making 
of tho award tho question could not 
bo Rubmittod to the ct. unlosa the 
commisHiou had decided to rooonsidcr 
tho matter; the more fact that the 
chairman had stated a case did not 
cstablJRh that it had 80 decided, & 
therefore It was not competent for tho 
ct. to entertain the matU'r. — Kobkrts 
r. Jones (1928), 28 S. 11. N. S. W. 643 ; 
4,6 N. S. W. W. N. 156.— AUS. 

66 


3865 V. .] — Bathurst r. 

W^OKKMEN’S COMI^ENBATION BOARD, 
[1928] 1 D. L. K. 114.— CAN. 

8865 vi. .] — An aw'ard of 

oompensation having been made in 
favour of the widow of a deceased 
workman, tho employer obtained a 
stated case. Thereafter the employer 
presented a note craving an order for 
transmission of tho process, in order 
that the notes of evidence might be 
available to satisfy the ct. that there 
was no evidence before tho arbitrator 
upon which he could reasonably arrive 
at certain of his findings in fact 
Held : the ct. could not, by a review 
of the evidence, interfere with the 
arbitrator’s findings in fact. Sc motion 
refused. — Scott v, Mitchell, [1930J 
S. C. 105.— SCOT. 
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beon contra^cted through long-continued 
exposure within Statutory Rules & Orders, 
1929,^ No. 2, by reason of their admission of 
liability & payment of compensation : — 
Held : the point as to estoppel not having 
been taken in the county ct. could not be 
raised on appeal, & on the evidence the 
county ct. judge was bound to find that 
exposure was not of long-continued duration. 
The question was one of fact. — ^Appeal dis- 
missed. — LANB 17. “ PuREWTTB ** LaUNDRY 
Sbbvicbi Co., Ltd. (1029), 22 B. W. C. C. 
396, C. A. 

3891a. .] — Malcolm v. Barber, Walker & 

Co., Li’D., No. 3359d, ante, 

3896a. Hearingunsatlslactory — Rehearing ordered.] 
— Hucknall V, Manchester Corpn. (1928), 
21 B. W. C. C. 8, C.A. 

3897. Add. Annoiation : — Refd. .Tones v. Cory 
(1926), 20 B. W. C. C. 251. 

3901a. .] — ^A workman, who had sufTered 

an injury to his knee, was paid compensation 
by his employers for a time. He underwent 
a successful operation & his compensation 
w€U3 stopped, lie later suffered another 
injury to the sanu knee, & brought proceed- 
ings for further compensation. After heaiing 
evidence, the county ct. judge came to the 
conclusion that he was not satisfied as to any 
further injury after the cessation of com- 
pensation. The county ct. judge then 
considered the question of a declaration of 
liability &, while doing so, asked a medical 
man, who happened be present in ct., 
whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given ae. e ••'deuce 
on oath nor was he called by consent of I lie 
parties. The county ct. judge then made aa j 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was 8to])ped, but granted a 
declaiatiou of liability by consent. The 
workman appealed : — Held : although the 
procedure followed with regard to the doctor 
was undesirable A: irregular, it had not been 
detrimental to the workman, because the 
county ct. judge harl Jilready made up his 
mind bn the main question before him. There 
was ample evidence to support his finding 
on the question. — Hansom a. Fulilvm Foot- 
ball Athletjc Co., Ltd. (1928), 21 B. W. 

C. C. 376, C. A. 

3904a. .] — ^A workman, whose com- 

pensation hM been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, & it was argued on his 
behalf that he was entitled to be paid on 
this basis under Workmen's Compensation 
Act, 1926 (c. 84), s. 9 (4). The county ct. 
judge found as a fact that the workman was 
partially incapacitated as a result of the 
accident but had, since the payment cetised, 
been doing work which he did before the 
accident. He held that sect. 9 (4) did not 
^PPly> but gave no reasons for so holding 
beyond stating that the workman refused 
work offered him on the ground that he could 
not do it when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge having found 
partial incapacity, the case should be remitted 
to him to assess the amount of such 
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incapacity ; — Held : although the finding of 
the county ct. judge on the point was not 
too clear, the case had been aj^gued <Sc dealt 
with under sect. 0 (4) alone. The issue as to 
partial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the Ct. of 
Appeal. — ^Plumb v. Raleioh Oyct^ Co. 
(1928), 21 B. W. 0. 0. 378, C. A. 

3915a, Estoppel.] — Lane v. “ Purbwitb ** 
Laundry Her vice Oo., Ltd., No. 3887a, 
ante. 

3927a. Date of termination of incapacity.] — A fire- 
man had to have his right thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov. 6, 1928, his employeis 
obtaineil a ctn’tilicate to the effect that lie 
was fit to return to his work, & thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 16. 'ibe weekly payments 
wei’o stopped on that day although a certifi- 
cate had been furnisluul by the workman 
which stated that ht* \^^as not fit to resume 
his old occupation, but also stated that there 
was plenty of other work ho could do. The 
workman applied for an arbn. The arbn. 
look place on .Tan. 29, At- Feb. 6, 1929. 
On Mar. 1, the county ct. judge made Ida 
award in which he found as a fact that the 
workman was able to c,nrn his pro-accident 
wages, tliat up to tlie date of the hearing 
tliere was a dispute whether he hml recovered. 
Ho did nob give a finding as to the date on 
which the workman hari become able to earn 
his pre-accident wages, but ordered tiro 
employers to continue to pay the full amount 
of wc‘ekly irayments as fi'om Nov. 15, 1928, 
to I'^eb. 6, 1920. The employers appealtil : • 
Held: tlio judge should have fouml in fact 
the <lato w'hon incapacity tXfascMl. If by 
fixing Feb. 6, 1929, as the date down to 
which compenHation must be i)aid, he intcrifled 
to hold that incapacity confinued to that 
dat-<‘, then^ wa.s no eviiU nce t-o siqrport such 
a finding. -Mock HILT, v. Homer <;ity H.H. 
Owners (1929), 22 B. W. 0. C. 260, O, A. 

y1nv/)tnt ionn : - OonsA. KvariH r. E] rTrujniayo H.H. Ownui-M, 
rrurlow V. racllio SUunn NfuiKaMoii Co. (lir.'iO), 

B. \V^ C. O. Refd. r. (JroveHCiiU Strel 

Tinriuio Oo. (jiriO), T2 Jc \v. o. 

3927b. Whether workman within Workmen’s Com- 
pensation Act, 1925 (c. 84*), s. 9 (4).] An 

employer having reduced a workman’s com- 
pensation to 1 2s. Hd. a week, the workman 
applied for an arbn. on the ground that, 
although be was only partially incapacitated, 
he was unable to earn anything. At the 
liearing the workman said that it was 
impossible to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his beluilf that he was 
brought within sect. 9 (4). The county ct. 
judge made an award in favour of the 
employer that the workman was only 
entitled to 12s. 3d. a week as from tire date 
of reduction. An appln. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of lus note, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that be had not 
considered sect. 9 (4) until the end of the 
case. The workman api^ealed from the 
award Ac from the refusal to grant a new trial : 
— Held : the appln. was clearly made under 
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0e<^« 9 (4), & the county ct. judge must be 
taken to nave realised that met in making 
the award which he did.*— Stobbb v* Mobbis 
(1929), 22 B. W. 0. 0. 177, O. A. 

8982a. Reliance on medical assessor — On question 
ol fact.] — ^An en^e-driver while coaling felt 
sudden pain in his stomach. He continued 
to drive his engine, but the pain increased 
& he went home. The next morning his 
doctor stated that he had a strangulated 
hernia. The workman claimed compensa- 
tion. At the hearing the judge sat with a 
medical assessor. He held that the workman 
had not discharged the onus of proving that 
there bad been an accident in the sense of an 
abnomial strain, & stated in his judgment 
that the medical assessor had advised him 
that the man never had a strangulated hernia, 
lie made an award in favour of the em- 
ployers. The workman appealed, asking for 
a new trial : — Jleld : the hearing was un- 
satisfactory, the judge having misdirected 
himself on the points at issue, & having 
accepted the opinion of the assessor as to 
what his findings of fact should be. Appeal 
allowed. New trial ordered in another 
county ct. with directions to apply the 
principles laid down in Clover, Clayton & Co,, 

• Ltd, V . Hughes, No. 2316. — Davis v, London, 
Midland & Scottish Ry. Co. (1930), 23 

B. W. C. C. 368, C. A. 

d948a« Not to be supplemented by note taken 

by articled clerk — Note apparently complete.] 

— A miner, after helping lo put a tram on the 
rails, died within a few minutes. At the 
post-mortem examination it was found that 
death was due to effusion in the x>ericardium. 
At the arbn., on the claim by his dependant 
for compensation, the employer’s doctor 
gave evidence to the effect that there was no 
connection between the exertion & the 
sudden collapse. In making his award for 
the employer, the county ct. judge said that 
he preferred the evidence mven for the 
employer to that given for the dependant, 
& held that death was not caused by accident 
arising out of & in the course of the employ- 
ment. The dependant appealed, & on the 
hearing of the appeal coun^ for the depen- 
dant asked for peimission to read, in addition 
to the judge’s note, a note taken at the. 
hearing in the ct. below by an articled clerk. 
Permission was refused : — Held : there was 
evidence to support the finding, which was 
purely a question of fact for the county ct. 
judge, & no misdirection. Appeal dis- 
missed. — Jones v, Blaenavon Co., Ltd. 
(1931), 24 B. W. O. O. 148, C. A. 

8958. Add, AnnotoHon : — ^Dlstd. Bevan v. Groves- 
end Steel Tinplate Co. (1929), 22 B, W. 

C. C. 672. 

3954a. Aeceptanoe of money paid into court— 
Appeal as to costs.} — On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on Jan. 7, 1927, the 
date of the answer tiled by resps., in full 
satiitfaction of the claim. Under the award, 
the £10 was to be paid to applt. with a declara- 
tion of liability, out resps. were given costs 
after the date of filing of their answer. 
Applt, appealed from so much of the order 
as dh*ected costs to be so paid : — HM ; appl|>. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
iNt there was no right of appeal. — ^W alden v. 


Gramophone Co., Ltd. (1927), 20 B. W. C, 0. 
346, C. A. 

3954b. By wldow-^Appesl as to amount of 

children’s allowance.] — Malcolm v. Barber, 
Walker A Co., Ltd., No. 8359d, ante. 

8954c. Appeal against date of termination of com- 
pensation — Application for review.] — An 

infant workman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that date the employers, 
without following the procedure indicated in 
sect. 12, stopped the compensation on the 
ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 
claim for a. continuance of the weekly pay- 
ments on Jan. 8, 1929, when he found as a 
fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, &; on Aug. 14, 1929, gave a 
consider^ judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 

1928. In May, 1929, the infant worTbnan 
had come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, 

1929, by which the judge had ended pay- 

ments as from Aug. 10, 1928, & ill Oct. 1929, 
he filed an application in the county ct. for a 
review of the declaration of liability. On 
the hearing of the appeal the employers 
took the preliminary objection that by 
starting pi^oceedings both by way of appeal 
& by way of review, the workman was both 
ai>probating & reprobating the awai'd : — 
Held: (1) on the preliminary objection, the 
two sets of proceedings were in respect of 
independent matters &> did not amount to 
approbation & reprobation ; (2) on the 

merits, the county ct. judge having fixed the 
date of recovery of the workman, the em- 
ployers could not then be ordered to continue 
the weekly payments after that date. — 
Bevan v, Gbovesend Steel & Tinplate 
Co., Ltd. (1929), 22 B. W. C. 0. 572, 0. A. 

8968a. Mistake.] — An application for leave 

to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed. — ^Brown v, Birch Bros., 
Ltd. (1929), 22 B. W. C. C. 404, O. A. 

8963b. Receipt of ex gratia payment.] — An 

application for leave to extend the time for 
appealing against an order made in 1924 
enmng the weekly payments dismissed, the 
workman having in the meantime received 
from the employer a sum expressed to be 
paid ex gratia, — Holden v. Massey (1929), 
22 B. W. 0. O. 607, C. A. • 

8967. Add, Citations 96 L. J. K. B. 264 ; 20 
B. W. C. C. 108. 

S969a. •] — ^An infant workman having ob- 

tained an award, the employer appeided. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the Infant: — Held: the proper order was 
to remit the case to the county ct. judge 
to oonsider the sufficiency of the amount 
c^ered in view of the chances at appeal being 
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•uooeMfad, A DDL the approval of the judge 
••‘owld staad die- 
misaea with liberty to apply. — M arawat.t. t?, 
USsDJyJM (1927), 20 B. W. 0. 0. 614, 0. A. 

8969be e]^In a proper caee pending the 

hearing of an appeal the Ct. of Appe^ wiD 
approve the terms of a lump sum settlement 
of a Question as to the extent of an em- 
ployer% liability to an infant workman.-— 
SJJAMaN V. Ingbah (J. G.) &Son, I/td. (1920), 
22 B. W. G. 0. 393, O. A. 

3969Ce Remission of compromise to registrar for 
regl^atlon.] — Knight v. Skinner (1928). 21 
B. W. 0. 0. 368. 


3976a. .] — Davis v. London, Midland & 

Scottish By. Co., No. 8932a, ante. 

8981. Add. Annotationa : — Retd. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207 ; Vickers v. Miners, Thames Steam Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 


8981a. .] — Employers applied by way 

of review that a weekly payment payable to 
a workman might be end^ or mminished. 
The county ct. judge made an award diminish- 
ing the weekly payment but ordering the 
employers to pay the costs. The employers 
appealed from so much of the award as 
related to costs : — Held : the judge has an 
unfettered discretion in the matter of costs, 
there was no evidence in this case that the 
discretion had not been exercised judicially. — 
Oo-OPKRATIVB WBOLBSALB SOCIETY, LtD. 
V. Lally (1930), 23 B. W. 0. C. 613, 0. A. 

3988. Add, Annotation: — Reid. Middleton Estate 
& Colliery Co. v. Finan (1926), 20 B. W. C. C. 
207. 


3988a. A — Ruddy v. London, Midland* 

& Scottish Ry., No. 2823a, ante. 

3990. Add. Annotation: — As to (1) Refd. Vickers 
V. Miners, Thames Steam Tug & Lighterage 
Co. V. Ingram (1927), 90 L. J. K. B. 400. 

8093a. Denial of liability.] — ^A workman 

havi^ been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1926 
(c. 84), s. 19, on the ground that there was 
a dispute as to whether he was fit for his 
employment & as to whether any incapacity 
from which he m^ht be suffering was due 
to the accident. Eour days later the work- 
man died an objection to the reference on the 
pound that, as the employers were refusing 
to admit that the accident arose out of & 
in the course of the employment, the matter 
should bo dealt with by arbn. & not by 
referenoe. On the same d^ he filed his 
appln. for arbn. The sheriff-clerk allowed 
the reference to the medical referee & his 
decision was not appealed from. The 
employers died an answer to the workman’s 
ajppln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been referred to a 
medical referee, ^ further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of 3c in the course of the employment. The \ 
medical referee reported that the workman 
was partially incapacitated, & two d^ys later 
Hie parties drived at an agreement for 


settlement. On argument as to the costs the 
sherifif-substitute hmd that the workman’s 
appln. for arbn. was premature, unwarranted 
& unnecessary, So while awarding no costs 
on the reference to the medical referee, gave 
the costs of the alleged abortive arbn* pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ot. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of the costa of the 
arbn. proceedings on the ground stated by 
him. So remitted the question of costs to him 
for further argument. The employers 
appealed ; — Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman to 
take the earliest opportunity of getting that 
point determined by arbn., Sc was entitled 
to act as he had done. — Barr Sc Higgins, 
Ltd. V. Green (1928), 98 L. J. P. 0. 17 ; 140 
L. T. 441 ; 21 B. W, C. C. 439, H. L. 

4009. Add. Annotation : — Reid. Campbell v. Poliak, 
[1927] A. C. 732. 

4012a. Employer ordered to pay costsJ— - 

Sidney Lee (Exeter), Ltd. v. J aboos, No. 
3645a, ante, 

4013. Add. Annotation : — Refd. Middleton Estate 
&: (3olliery Co. v. Finan (1920), 20 B. W. C. C. 
207. 

4014a. ,] — On an application to review weekly 

payments the employers received a letter 
from the workmans soirs., asking what was 
• the exact amount of diminution they claimed, 
& replied tliat they intended to ask for a 
reduction of the 16s. a week to 28. 6d. a week 
or to such other sum as tlie ct. should hold 
proper. The county ct. judge reduced the 
i weekly payment to lOs., ordered tiie 
employers to pay the costs : — Held : on the 
correct reading of the letter stating the 
diminution claimed the employers were 
successful on the award given, & the order 
as to costs should be set aside, &, by consent 
of the employers, each party was ordered 
to pay their own costs. — Middleton Estate 
& Colliery Co., Ltd. v. Finan (1920), 20 

B. W. C. 0. 207, C. A. 

4014b. — ^ — .] — It is not a judicial exercise of 
discretion for the county ct. judge tt» order 
the employeitj to pay the costs of proct>eding8 
for review in which they have been successlul 
in obtaining a reduction of the weekly pay- 
ments. On appeal th(* (Jt. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman. — Greaves (J. W.l & Sons, 
Ltd. V. Roberts (1929), 22 B. W. C. C. 401, 

C. A. 

4014c. Ambiguous answer by workman - 

Workman to pay costs.] — Employers asked 
for termination or diminution of a weekly 
payment to a workman on the ground that 
he was fit to resuniO work. The workman 

g ut in an answer in which he admitted that 
e was fit for light work, but alleged that 
the employers had neglected to provide any 
light work. He also said tliat lie was pre- 
pared to accept such reduced compensailon 
as mi^t be found to be ball the difference 
between his average pre-accident earnings 
Sc the average weekly amount he could earn 
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at such Hgbt woik ae mi^t be available for 
him. The coimtjr ct, judge made au award 
diminiflhing the weekly payment, &> giving 
the coete to the employers on the ground that 
they had succeeded on the main issue, the 
answer being ambiguous, & leaving it onen 
to the workman to ar^e at the hearing that 
his labour was an ** odd lot ” & that he was, 
therefore, entitled to resist any reduction. 
The workman appealed on the ground that 
the couhty ct. fudge had failed to exercise 
judiciailly his discretion as to costs : — Held : 
the county ct. judge had not violated any 
principle of law in exercising his discretion 
as to costs. Appeal dismissed. — Midland 
Employers* Mutual Assurance, I/td, v, 
Lewis (1030), 23 B. W. 0. 0. 102, O. A. 

4019. Add. AnnotcUion: — Consd. Oampbell t). 
Poliak, [1027] A. 0. 732. 

4032a. Workman's expenses In getting to medical 
referee’s house.] — The ct. has no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
to determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
' coidpensation, shall be paid a sum for his 
expenses in getting to the medical referee’s 
house. — Bichards v. United Nationai. 
Collieries, I/td. (1027), 96 L. J. K. B. 716 ; 
137 L. T. 467 ; 71 Sol. Jo. 400 ; 20 B. W. 0. C. 

. 466, 0. A. 

4034a. Taxing fee — Liability of workman to refund 
to employers.] — l^otwithstanding Workmen’s 
Compensation Act, 1026 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
proceedings against his employers, & has 
been ordered pay their costs, ho may also 
be made to refund to them the taxing fee 
which they have paid for having those costs 
taxed. — Elwbll v. Crane Foundry Co. 
[1020] 1 K. B. 88 ; 07 L. J. K. B. 641 ; 130 
L. T. 300, C. A. 

4042a. .] — Knight v. Skinner (1028), 21 


B. W. 0. C. 344, 0. A. ; eubeequentprooeedingey 
21 B. W. 0. 0. 368, O. A. 

40421). .] — Evans o. Uriguayo S.S. Owners 

(1930), 23 B. W. 0. 0. 227, 0. A. 

4042c. .] — Emsley V, Haggas (J.) & Co., 

Ltd. (1931), 24 B. W. O. 0. 243, C. A. 

4042d. i] — Barlow v. Pacific Steam Navi- 

gation Co. (1030), 23 B. W. C. 0. 228, C. A. 

4055a. Owing to subsequent decision of 

appellate court.] — Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong : — Held : his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal. — Akers r. London & North 
Eastern By. Co. (1926), 20 B. W. 0. 0. 105, 
0. A. 

4067. Add. Annotation : — Consd. Kinneil Cannel 
& Coking Coal Co. v. Sneddon (or Waddell), 
[1931] A. C. 676. 

4068. Add. Citation 06 L. J. K. B. 268. 

Add. Annotation : — Consd. Kinneil Cannel & 
Coking Coal Co. v. Sneddon (or Waddell), 
[1031] A. C. 675. 

4068a. Claim for compensation by stepson — 

— Right to widow to common law remedy.] — 

After an action of damages under the common 
law of Scotland had been brought against 
a colliery co. by the widow of a miner who 
had been kUled in the pit, on behalf of herself 
& children, a stepson of deceased, who had 
no claim at common law, presented an 
application for compensation under 1926 
Act. In that process tlie co. paid into ct. 
the maximum amount payable under the 
Act, & the arbitrator awarded the stepson 
compensation. In their defences to the 
common law action the co. pleaded that the 


PART XIV. SECT. 24, SUB-SECT. 1.— J. 

■k. Remit to medical referee — Fee of 
referee — By whom payable .] — The porBon 
Itnble for payment of the foe under 
Workmen *8 Compensation Act. 1923 
(c. 42), p. HCi (1), is the poraoii applying 
for re^Btratiou at the time when the 
remit to the medical referee Is made. — 
Easton v. Nipdiub Bbnhar Coal 
C o.. Ltd.. ri027] S. C. 3 ; 20 13. W. C. C. 
6.'»2.— SCOT. 

PART XIV. SECT. 24, SUB-SECT. 1. - 
K. 

•1. Set-off- -'CoHta of separate decreMi.] 
— Held : as both decrees wore steps 
in Uie statutory' adjustment of Ua- 
hlllty for compensation in rospect of 
the same accident, & thoroforo partes 
cjusdem negodi, the employers should 
uot be deprived of their right to set 
oil the one decree for expenses against 
the other. — B yune v. Baird & Co„ 
11929) 8. O. (Ct. of Sesa.) C24.~SCOT. 

PART XIV. SECT. 24, SUB-SECT. l.-~ 

— P. 

tm. to arbitrator tm appeal 

-—Power of aidHtrator to costs .} — ^An 
arbitrator, after a proof, dtHsldcd 
against the workman, Sc. round the 
employers entitled to expenses. In a 
stated case the question of law was 
whether the arbitrator was entitled, 
on the facts found proved, to decide 
against the workman. The ot. 
answered the question of law in the 
negative, 8c remitted the ease to Uic 
arbitrator. The arbitrator refused a 
motion by the workman for tho ox- 


peuHCH of tho proof, on the ground that 
lie had alrcotly award t^d them to tho 
employors Sc could not rt'call Ids own 
award : — Held : tho effect of tho 
answer to the question of law was to 
recall the interlocutor of tho arbitrator 
on the merits, tliat tho award of 
expenses being merely ancillary fell 
with It, &, accordingly, it was now 
open to the arbitrator to rcoonsicier 
the question of tho expenses of the 

§ roof. — MoKitiN V David Colville & 
ONfl, (19311 8. 0. 234.— BCOT, 


■n. Fee of court for recording memo- 
randum — Payable oy employer emXy — 
Validity of Act of Sederunt .] — The fee 
of 10s. proscribed by the Act of 
aedorunt of July 1 0, 1 929, for examining 
8c recording a inemorandiun of agree- 
ment is a ** foe of ct.*’ within (he 
meaning of sect. 40 of Sheriff Ots. 
(Scotland) Act, 1907, Sc tho further 
provision in the Act of Sederunt that 
the fee is payable by the employer 
whether the memorandum is preaonlod 
by him or by tho workman does not 
make it ultra vires . — Carbon Oo, t». 
Thom (1931), 24 B. W. C. C. 245. H. L. 
—SCOT. 


PART XIV. SECT. 24, SUB-SECT. 2.— 
B. 

4062 i. Jurisdiction b) vary order as 
to coeds — Judgment specifieauy dealing 
with costs .] — An award was made by 
an arbitrator under Workmen’s Com- 
pensation Act, 1916, lu favour of a 
workman who was allowed a oertain 
weekly payment 8c the oosts ot Uie 
arbitration. From this award the 
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worknjan appealed, & that appeal was 
dismissed with costs. Subsequently 
an application wa s made on be naif of 
resp. employer for an order that the 
costs incurred by him in the appeal 
should be made costs in tho arbitra- 
tion : — Held : although the order asked 
for might have been mado on tho 
hearing of the appeal, the Ct. hod now 
no Jurisdiction to make lt.?r— L auer 
V. Bkiogs (1928). 28 S. R, N. S. W. 
389 ; 45 N. S. W. W. N. 110.— AUS. 


PART XIV. SECT. 26. SUB-SECT. 1.— 
A. 

f i. .] — The fact that pltf., 

who was suing in Admlty. for damages 
resulting from a collision which caused 
tho death of her husband, had accepted 
benefits imder Workmen’s Comijensa- 
tlon Act : — Held : uot to bar her, 
under the principle of election, from 
proceeding against the ship. — D aos- 
LAND V. S.S. Gatala, |1927] 4 D. L. R. 
426 : 119271 3 W. W. dl. 97 ; 38 

B. C. R. 440 ; revsd. sub now. The 
Catala V. Daubland, (1928) 8 D. L. R. 
334 ; Kx. C. R. 83.— CAN. 


r i. — .] — A workman who 

has suffered injury owing to the 
negligence of his employer is not 
debaired by Workers* Compensation 
Act, 1926, 8.' 63, from brln^ug an 
action at common law agmnst his 
employer to recover damans for tho 
injury so sastainod unleas be has made 
a olidm under tho Act & obtained a 
deoisioD thereon. — Connkll v. Union 
Steamship Oo. (1928), 28 S. R. N. S. W. 
242; 45 N. S. W. W. N. 82.— AUS. 
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defenders having paid into ct. the maximum 
compensation payable under 1926 Act, & 
not being liable to proceeding independently 
of said Act, the present acUon was incom- 
petent: — Held: the option of the widow 
either to claim compensation under the Act 
or to take proceedings independently of it 
could not be defeated by the arbn. proceed- 
ings taken by the stepson, & the action was 
competent. — E^inneil Cantnel & Coxing 
Coax. Co., L/td. t?. Sneddon (ob Waddeld), 
[1931] A. C. 676 ; 100 L. J. P. C. 113 ; 145 
L. T. 289 ; 47 T. L. R. 386 ; 76 Sol. Jo. 
296 ; 24 B. W. C. C. 181, H. L. ; affg., S. C. 
evb nom, Waddell v. Kinneil Cannel & 
Coking Coal Co,, L/ed. (1930), 23 B. W. C. C. 
667. 

4071. Add, Annotation: — Dbtd. & Dlstd. M‘Caf- 
ferty v, MacAndrews & Co., [1930] A. C. 699. 

4072a. Appeal from order on question of law.] 

— Held: (1) an appeal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
imder 1926 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, bu*^ is open to review as to 
law ; (2) upon the construction of 1925 

Act, s. 29 (2), in conjunction with 1925 Act, 
8. 14 (1), the expression “within the time 
hereinbefore limited for taking proceedings 
under this Act “ does not mean that the 
action must be brought within six months 
from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compeusath^n ; 
if the conditions of sect. 14 (1) are complied 
with the Act imposes no limit of time within 
which the action must be brought. — 


M‘Cafpebty V, MacAndbews Sc Oo., I/td., 
[1930] A. 0. 699 ; 99 L. J. P, O. 146 ; 143 
L. T. 682 ; 46 T. L. R. 669 ; 28 B. W. 0. C. 
286, H. L. 

4076. Add, Annotations : — As to (1) Dlstd. Adair v, 
ColviUe (1926), 20 B. W. 0. C. 702. Refd. 
Delahunt v. Moody (1927), 21 B. W. 0. 0. 
688 . 

4081a. .]—M‘Caffkrtyi;. MacAndbews 

& Co,, I/TD., No. 4072a, anie. 


Sect. 27.— REPAYMENT OF POOR RELIEF. 

See Workmen’s Compensation Act, 1026 (c. 84), 
s. 41. 

4137a. When right arises — Payment by guardians 
pending settlement of claim — By arbitration 
or agreement.] — In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total^ or 
partial incapacity. These payments having 
ceased on the appointment of the receivers, 
the workmen were paid t>utdoor relief by the 
guardians. On an application by the 
guardians under Workirien’s Compensation 
Act, 1926 (c. 84), s. 41, for repayment of 
the money so expended by them i — Held : 

. the words “ pending tiio settlement of his 
claim ’’ in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a lump sum, but to the settlement 
of compensation by an award or by ag^*eo- 
ment between the workman & the employer ; 
therefore, as the claims of the workincu 


PART XIV. SECT. 26, SUB-SECT. 1.— 
B. 

4076 Iv, Whether award 

open to review.] — ^M'Cafj-tsrty v. Mac- 
ANDRBWS & Co., [1920] S. C. (Ct. of 
Sees.) 529.— SCOT. 

4077 I. Deduction of costs of 

unsuccessful action,] — Adair v. Col- 
ville & Sons, Ltd., fl927] S. C. 116; 
20 B. W. C. C. 702.— SCOT. 

4081 i. Unsuccesaful proceedings 

brought more than six months after 
accident.] — M‘Caffkrty v. Mac- 
ANDREWB & Co.. LTD. (1929), 22 

B. W. C. C. 807.— SCOT. 

h i. .1 — Adair t». 

Colville & Sons, Ltd., [1927] S. 0. 
116; 20 B. W. C. C. 702.— SCOT. 

k I. .] — A workman, 

who has brought an action aerainet 
hie employer, founded solely upon the 
employer'e liability at common law. 
Sl who has obtained a iudgment in 
bis favour, is not entitled, if that judg- 
ment be subsequently set aside upon 
appeal, to have compensation assessed 
In the action under Workmen's Com- 
pensation Act, 1906 (o. 58 ). — ^Ward v, 
Devlin, [1927] I. R. 299.— IR. 

PART XIV. SECT. 26, SUB-SECT. 2.— 
A. 

4083 iii. .]— On Jan. 22, 1926. 

a workman sustained injury by accident 
arising out of & in tbo course of his 
employment. On Feb. 4 his wiXo 
received from bis employers £3 as 
oompepsation for two weeks, 6c on 
Feb. 16 she received 30s, as compensa- 
tion for a fm^er week. She bad no 
antboitty from the workman to apply 


for or obtain compensation, &, while 
ho knew that she had received tho 
payment of £3, ho did not know that 
It had boon paid uh compensation. 
He knew, however, that the payment 
of 30s. made to his wife on Feb. 15 
was a payment of compenHatlon, & 
he allowed he,r to retain & use the 
money. The workman having sub- 
sequently brought an ocjtlon against 
a third paJi-y to rcicovor tlamagcH In 
respect of his inJurioH : — I/eld : he was 
barred from suing for damages, In 
respecd that he had already recovered 
compensation within sect. 30 (1) of the 
1925 Act.—TlKiD V. Stevenson, (1928] 
S. C. (Ct. of Sess.) 799.— SCOT. 


4086 i. DaymciU of compensation 

— A'O claim under Act .] — Jn an action 
olainiing damages for iiersonal Injuries 
caused by deft.’s negligence, deft, 
specially pleaded in bar that pitf. was 
Ijrocliulod from recovering damagec 
from him by Workmen's < ■' uapeiisatlon 
Act, H. 38, In that the accident was one 
In respect of which compensation was 
payable under the Act by pltf.’s em- 
ployer, from whom pltf. had in fact 
claimed & recovered such compensa- 
tion. It was admitted that, for a 
iiorlod of 6 months from tho tlate of 
the accident, pltf. 'a employer Lad paid 
him weekly, upon the day of each week 
upon which hjs weekly salary was paid 
before the accident, an amount enual 
to half the amount of his i»revlous 
salary. The ct, found os a fact that 
pltf. accepted the payments with tho 
knowledge that they were iiiado to 
him as being duo under the Act 
Held: pltf. notwithstanding he had 
no claim under the Act, had 
recovered compensation 6c so was 
barred under sect. 88 . — Dixon v, 
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SiiAVK (1929). 60 N. L. II. 245. — 

S. AF. 

n i. From contractor.]- • 

GKDDi'iS V. Dcnfeumijnb District 
Committee, (1927) S. O. 797 ; 20 

B. W. C. C. ai.'L— BOOT, 

sm. " Jteeover " damages — What 
anwunta fo.l —The phrase “ to rc^oover " 
damages in Workmen’s Compensation 
Act, 1925 (c. 84), s, 30 (1), moans 
“ to receive payment of " daioagus, A 
where a workman lias been unaoie to 
obtain payment under a common law 
judgment In Ids favour against a third 
party, he Is entitled t'' (ialrii coin- 
ponsation from his employers. — Cum- 
berland V. LANAIlKHlllKE TKAMWAVH 
a>.. 119271 S. O. 407; 20 B. W. C. C. 
780.— SCOT. 

PART XIV. SECT. 26, SUB-bECT. 2.— 

B. (BL 

4096 i. From whom recoverabler— 
Agent of employer.] A workmuu em- 

ployed by tfui County CoUivill of the 
(>>unt,y of Galway obtained an award 
of cfmiptmsailon under Workmen’s 
C«mr»enKatIon Act, 1906, against tho 
County Ckjimcll In respect of injuries 
suKtalmHl by l>olng knocked down by 
a motxjr ambulance to tbo County 
Galway Board of Health & I'ublic 
Asftisiiince. The County Council sued 
tho Iloard of Health for Indemnity 
under sect. C of that Act : — HeUl : that 
tho Board of Health was merely the 
statutory agent of the County Council, 
& that the Indemnity given by sect. 6 
was not intended to enable an em- 
ployer to seek an Indemrdty against 
his own agent. — G ai.wat Oo. Council 
V. Galway Board of Hbaltr, 119311 
1. R. 668 ; aSfg,» 11931] I. R. 649.— 



ClM0g:4]JMn>r^-4(a6.^^ 

in the preeent caee hail long dnoe been Thb Co. (No. 2), [1920] 1 Oh. 5^5 98 

settled by the oo. by the weekly eiunS) L, J. Oh. 77 ; 140 JL, T« 350i 98 J* P. ; 

the goardianB were not entitled to the repay- 46 T. L. B. 169 j 78 Sol. Jo. 92 ; 27 L. G. R. 

ment ihey clawed. — Be l^wxa Mbbthyb 184 ; 22 B. W. 0. 0. 31 ; [1928] B. dc 0. B. 

OoNsoijDATBD Ck)iiiJSRnss, Lloyds BAifx e. 149, 0. A. 


Part XV. — Apprenticeship. 

4107. Add, Annotation: — Held. Boreas Dairy 4416. At end of paragraph add ; — 

Oo. V. Jackson (1029), 99 L. J. K. B. 181. “ , the indenture was invalid, & a service by 

4200. Add, Annotation : — ^Refd. Express Dairy Co. the apprentice under it conferred on him no 

V, Jackson (1929), 99 L. J. K. B. 181. settlement.** 
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■VoL tXXtV. OuM : 

MAYOR’S AND CITY OF LONDON COURT. 

Part II. — Jurisdiction. 

21a. Specific performance.] — This [specific per- Cue.).— Williams e. Snowdbn, [1880] W. N, 

formaace] bemg an equitable right appearing 124. 

inoidentaUy in ttie course of the caum, the sj. jiod. Antuytalion Dlstd. l^e v. Cronin, 
recorder was bound to give effect to it (per Hunt v. Cronin, [1920] 1 K. B. 31. 

Part III. — Practice and Procedure. 

58. Add. Annotation : — Reid. Re Keystone Knitting Mills Trade Mk. (1028), 07 L. J. Oh. 810. 
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OaMSlo— 87. Ekolish aio) Digest SuppLEMEyr. 

MEDICINE AND PHARMACY. 
Part I. — Physicians and Surgeons. 

15. Add* Annotation : — ^Distd. Way v. Bishop, [1928] Oh. 047, 


Part II. — ^The General Medical Council and Similar Bodies 

in the Dominions. 


21a. Removal from register — On application — 
Discretion of Council.] — A < medical practi- 
tioner whose name was on the medical register 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
Orders. After the application was received by 
the Council & before it was hoard &> determined 
the Council received information that the 
practitioner had been guilty of conduct primd 
facie constituting infamous conduct in a 
rofessional respect. An inquiry was then 
eld & the Council adjudged that the prac- 
titioner was guilty of infamous conduct in a 
professional respect & by their direction his 
name was erased from the register ; — Held : 
the practitioner was not sntitled to have* his 
name removed from the medical register on 
his mere application for that purpose ; until 
the Council ordered his name to oe removed 
he was still a registered medical practitioner, 


in ordering his name to be erased for 
infamous conduct in a professional respect 
the Council had acted within the powers 
conferred upon them by the Act & by their 
Standing Orders validly made thereunder. — 
R. V. Genbrai. MEDicAii Council, [1930] 1 
K. B. 662 ; 99 L. J. K. B. 217 ; iub nom. 
R. V. General Medical Council, Ex v. 
Kynaston, 142 L. T. 390 ; 94 J. P. 94 ; 46 
T. L. R. 197 ; 28 L. G. R. 159, C. A. 

24. Add. Annotationa : — Aa to (1) Refd. R. v. 
General Medical Council, [1930] 1 K. B. 562. 
Aa to (2) Consd. Maclean v. Workers* Union, 
[1929] 1 Ch. 602. 

80. Add. Annotationa :-^-Aa to (2) Apld. Maclean 
V. Workers’ Union, [1929] 1 Ch. 602. 
Refd. R. V. General Medical Council, [1930] 
1 K. B. 562. Aa to (3) Refd. R. v. General 
Medical CouncU, [1930] 1 K. B. 662. 


Part ill. — Medical Practitioners. 


72. Add. Annotation : — Refd. De Freville v. Dill 87. 
(1927), 90 h. J. K. B. 1066. 


Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


PART II. SECT. 2. 

o I. Must be specified in 

report of discipline committee. ] — Church 
t>. OoLLBOK OF Physicians & Sur- 
geons. [19271 2 D. L. R. 957 ; [19271 
2 W. W. U. 9:47 Can. Grim, das, 297 ; 
22 Alta. L. R. 5G0 ; wxryino. [1927] 
2 D. L. R. 701.— CAN. 

a i. JuHsdiction of discipline 

cemmiUeeA — He McLauchlan & Col- 
LKOR of Physicians & Surgrons, 
[19271 2 D. L. R. 953 ; [19271 2 

W. VV. R. 4 ; 47 Can. Ciim. Cas. 290 ; 
22 Alta. L. A. 653.— OAN. 
b i. .1 — Latirier V. 

COLIACGE of I^YSICIANS & SUBGBONS 
OF British Columbia, [1931] 3 

D. L. R. 304.— CAN. 

b it. Power of appellate 

court — To set aside order of 
council made wUlumt Jurisdiction .] — 
He McLauchlan & Collboe op 
Physicians & Surgeons, [1927] 2 
D. L. R. 9.53 ; [1927] 2 W. W. R. 4 ; 
47 Can. Crim. Oae. 290 ; 22 Alta. L. R. 
553.— CAN. 

b To refer matter 

back to discipline committee for recon- 
Fidmi4i<m.H^HUROH v. College op 
Physicians 4k Burgeons, [19271 2 
D. L. R. 957 ; (19271 2 W. W. R. 9 ; 
47 Can. OHm. Cas. 297 ; 22 Alta. L. R. 
6«0 ; varvino» (1927J 2 D. L. R. 701.— 
CAN. 

b jv. To mUiaate 

punishment.) — ^Wher© applt.*8 oondnot 
was snob as to brlnK him within the 
dlaoiplinary powers of the ooonoil & 
it was right in punishing him therefor. 


but in all the oiroumstanoes of the case 
the punishment imposed was too 
soYore : — Held : his name should be 
restored to the register on Deo. 31, 
1927 . — Re MoLauihlan & College 
OP Physicians & Surgeons (Alta.), 
119271 3 D. L. R. 225 ; [1927] 2 

W. \V^. R. 388 ; 48 Can. Crim. Cos. 148. 
—CAN. 


aa I. .1 — Crawford v. 

College of Physicians 8c Surgeons 
(Alta.), [1929] 3 D. L. R. 02.— CAN. 

aa ii. No r^ht to adopt 

findinoa of coinmUtce .] — The Medical 
Act, R. S. B.C., 1924 (o. 1.57), does not 
authorise the executive committee of 
the Council of the College of Physicians 
& SurgoouB to do more than find the 
fticts & report same to the Council. 
It cannot adjudicate on the facts 
found by It. The fact that the 
moiiibcTBhlp of the executive committee 
was identical with that of the Council 
when a certain case was before them 
does not entitle the Council to merely 
adopt the adjudication made by the 
oouunittee in that case. Where on an 
appeal from the Council the ct. holds 
that it has not adjudioated on the 
matter before it, the matter should be 
remitted to the Council for rehearing 
& adjudication . — Re Murphy, [1930] 
3 W. W. B. 234 ; 4 D. L. R. 1008.— 
OAN. 

aa iii. Right of member to 

counsel .] — ^A member of the (College 
whoso conduct is the subject of inquiry 
is entitled to be represented by counsel 
not only befoitY the oomraittoe but also 
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before the Council. — Re Murphy, 
[1930] 3 W. W. R. 234 ; 4 D. L. R. 
1008.— CAN. 

PART 111. SECT. 1, SUB-SECT. 2. 

sa. Practice — Whether time spent in 
study of profession.) — Time put In in 
the study of a science or profession 
cannot be considered as time spent in 
the “ practice ** of it os "that term 
is oommonly understood. — I nnis v. 
Satohwbll, [1928] 3 D. L. R. 024 ; 
[1928J 2 W. W. R. 638 ; 23 Alta. L. R. 
495.— OAN. 

PART 111. SECT. 8, SUB-SECT. 1.— B. 

67 Iv. Uae of apparatus.] — The 

test of the efficient use by a physician 
of an apparatus for ascertaining a 
diseased condition, e.g. an X-ray 
machine, Is the ordinary standard of 
skill malutalued by its com^tent 
manipulators. — A ntoniuk v. Smith, 
[1930] 2 W. W. R. 72L; 4 D. L. R. 
215 ; 24 Alta. L. R. 585 T revag., [1930] 
3 D. L. R. 500.— CAN. 


64 i. Less degree than might have been 
shouni by othefs .] — Against M., the 
medical superintendent in ohaige of 
the hospital, damages were sought for 
his alleged negligent treatment. The 
evidence showed that M. failed to 

e diagnose the ear-trouble from which 
tf. Bulleied as mastoiditis, & although 
. was not able to ascertain what the 
exact trouble was, he did not send for 
nor advise sending for an ear-speolalist : 
— Held : all a medical ptactltloner is 
required to bring to the performance 
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108a. Work performed before operative date 

of Medical Act.]— The Medical Act, 1868 
c. 90), has not a retrospective effect, so as to 
prevent a person who is not registered under 
it from maintaining an action for medical or 
surgical advice mven, or medicine supplied, 
before the Act came into operation. — 
Wright v. Greenboyd (1861), 1 B. & S. 
768 ; SI L. J. Q. B. 4 ; 6 L. T. 347 ; 26 
J. P. 118 ; 8 Jur. N. S. 98 ; 121 E. R. 896. 

105. Add, Annotation : — Foild. Macnaghten v, 
Douglas, [1927] 2 K. B. 292. 

106. For the existing paragraph substitute the 
following paragraph ; — 

.] — Medical Act, 1868 (c. 90), s. 32, 

does not applv to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. — Macnaghten v. Doug- 


las, [1927] 2 K, B. 292 ; 96 L. J. K, B. 788 ; 
137 L. T. 618 ; 91 J. P. 143 ; 48 T. L. B. 
525 ; 71 Sol. Jo. 409, D. 0. 

109a. Fatture to effect cure — Whether breach of 
warranty.] — Pltf., who had been treated for 
cancer by deft., an unqualified medical 
practitioner, brought an action against him 
for (1) fraudulent representations ; (2) negli- 
gence J & (3) breach of a wan*anty that he 
could cure pltf. in three months. The jury 
could not agree as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they foimd that deft, did not warrant 
a cure in three months : — Held : deft, was 
entitled to judgment on the cause of action 
for alleged broach of warranty, although 
there must be a new trial of the claims on 
which the jury had disagreed. — Burreu. v, 
Evans (1930), 46 T. L. li. 678, C. A. 


Part VI. — Dentists. 

206a. Non-payment of annual retention | impliedly authorises tho Dental Board to 

fee.] — Dentists Act, 1921 (c. 21), s. 7 (1), I provide for non-retention on, or removal 


of bis duty is reasonable care & averaM 
skill ; & be Is not responslblo merely 
because some other practitioner of 
greater skill & greater knowledge 
might have prescribed a different 
treatment. If a physician in charge 
of a case Is unable to diagnose the 
trouble he is under no legal obligation 
so to Inform tho patient & to advise 
the calling in of a specialist. — Jarvis 
International Nickel Co., 11929] 
2 IJ. L. It. 842 ; 63 O. L. H. .'iCi.— 
CAN. 

PART III. SECT. 3, SUB-SECT. 1.— 
H. 


86 iv. .] — Hospital liable 

for the negligence of nurses after an 
operation. — N ybero c. Provost Muni- 
cipal Hospital Board, [19271 1 
D. L. R. 969 ; [1927] S. C. It. 226.— 
CAN. 

86 v. .1 — Pltf. entered dofts.* 

hospital for tho purpose of undergoing 
an operation, &, owing to tho fact that 
the regular nursing staff was not 
sufficient to give her the care considered 
necessary by her physician, a special 
nurse was employed & added 
temporarily to the regular staff but 
charged to pltf. : — Held : tho special 
nurse bo engaged was the employee of 
the hospital, & not the mere assistant 
of pltf.'s physician, & the hospital 
was rosbonsiblo In damages for negli- 
gence on her part resulting in severe 
injury to pltf. — L ogan v. CoLcnESTER 
County Hospital, fl9281 1 I>. L. II. 
1129 ; 60 N. S. B. 62.— CAN. 

86 vi. Insufficient staff.] — 

Hefts., the O. Board of Health, main- 
tained a Coimty Hospital, to which 
pltf. was admitted, & where she under- 
went an operation. Pltf. was ad- 
mitted to tho hospital upon the terms 
that her father would pay defts. 4 s. per 
day for tho treatment therein. After 
the operation pltf. was burnt by a hot- 
water jar, which, she alleged, had been 
placed in her bed by another patient, 
Sc she sued the defts for damages. 
The Jury found that defts. contracted 
to care Sc maintain pltf. ; that defts. 
were guilty of negUgwoe or breach of 
duty in the care Sc maintenance of 
pltf. : ac, in answer to the question 
whetner the negligence was that of 
some of defts.' employees, answered : 
** Throuadi insufficient staff : — Held : 
once docts. went outside the statutes 
relating to the relief of the poor. Sc 
proceeded to contract with paying 


patients, they were bound by tho 
ordinary law of contraot. — M ui^renn an 
t). Offaly Board of HEALaTi, [1930] 
I. R. 345.— IR. 

86 vll. .] — In an action against 

an infirmary for damagos for personal 
injuries pursuer averred that she 
attended the infirmary for ultra-violet 
ray treatment ; that tho nurse in 
charge, who was in the employment of 
defenders, allowed her to be exposed 
to the TAi.- •or too long a period ; that 
she thereby suHtaiued injury ; Sc that 
the Injuiy wc.'* due solely to tho 
negllgenco of tne n>jrse tor whom 
defonders were responsible. She further 
averred that she had rolled on tho 
knowledge & skUl oi‘ the nurse in 
applying the treatment. She did not 
nvor that defenders hod acted negli- 
gently in the selection of their medical 
or nursing staffs, or of tho anparatus 
employed. Defenders sverroa, & the 
pursuer did not deny, that tbclr 
oloctrioal department was in charge of. 
Sc superlntenticd by, a doctor, & that 
the treatment received by tbo pursuer 
was administered by tho nuise upon 
bis instructions : — Held : in the 
absence of any averment that tho 
nurse or tho doctor was profesplonally 
Incompetoiit or that the apparatus was 
defective, pursuer had failed to state a 
relevant case against defenders, in 
respect that the averments dlselosed 
that, at the time of the injury, tho 
nurse was not acting In a ministerial 
or administrative capacity as a servant 
of defenders, but was exercising her 
professional core & skill. Sc, further, 
that she was acting under the Instrue* 
tlons of a duly qualified doctor over 
whoso orders the defendem hod no 
control ; Sc action dlsmlSKod. — 
Lavklle V. OiAfWK'W Roval In- 
firmary, 1 1 9301 S. C. 123 —SCOT. 

86 viii. Negliffent m^cratUm of 

apparcUtM.] — Harkies v. Lord Duf- 
FETUN Hospital, [1931] 2 D. L. R. 
440.— CAN. 

PART III. SECT. 7, SUB-SECT. 2.— A. 

•V. Drugleas practUianer — l*rac> 
tiHno ivUhoitt nceneer^What must be 
j)Tove/l.\ — R. V. Laddie (1930), 63 
Can. C. C. 189,— CAN. 

PART in SECT. 7, SUB-SECT. 2.— 
B. (e). 

t i. — HoBSEiiAX V. NAiEir, 

[19261 8. A. S. R. 1.— AUS. 

t ii. .] — 0*CX>NNELL V. CJULIET, 
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11927) V. L. R. 502 ; 49 A. I.. T. 92 ; 
11927 1 Argus h. R. 428.— AUS. 

t iu. deft., an 

osteopath, holding the degree of 
Doctor of OHteopathy, used tho word 
“ Doctor ” in advei tlsoments. In con- 
junction with “ osteopath," os an 
occupational designation relating to 
tho treatment of human aiiment/S, Sc was 
therefore guilty of an liifractioii of 
Ontario Modicul Act, s. 49 (1925). 
The addition of tbo word ** osteopath " 
after the wouls " Doctor Poeook '* 
in hlH advertisomonta, simply indicated 
tho method which lu), profosslng to ho 
a doctor, In the itionso in wUloii that 
word is ordinarily undorstond, used In 
tho treatment of human ailmontH. — R. 
0. Pooo<3K.il92S] 2 D. L. a. 037 ; 50 
Can. Criiii. CJus. 75 ; 62 O. L. K. M,3.— 
CAN. 


PART VI. SECT. 1. 

a i. .1 — The rule as 

to tho skill required of a dontist is the 
same as that with regard to the skill 
of a member of any other branch of 
tho thorapeiitlo art. Where ho is 
registerctl & injury roHults from bis 
treatment, tbo presumption Is that he 
1« coiiipetont Sc, that the treatment 
wascfuToct, until tbo contrary is shown. 
— McTaogart V. 1»owfcrh, 11927] 1 
J). L. U. 2H ; 36 Man. L. U. 73 ; 11926 J 
8 W. W. K. 613.— CAN. 

|. 4 n, .J — y)!© (tixtrlno that tho 

question whether treat iu^mt by a 
nhysician was nogligoui. is to be tested 
by the principles of tho physician's 
school is not applicable to tho im-ohani* 
cal manipulative labour of a dontist 
Involved in tho pulling of tooth ; such 
work is governed by Uio rule applii^ablo 
to all skilltKl labourers, i.t. that if tho 
work nudortakeii by tbciu implies skill 
11, must bo us<m1, Sc. wlmn Injury Is 
susluiii*;d that could not have aiisen 
ludoss there bwl boon an al^sonoe of 
reasuriablo skill, or negligenoo, 
thou tbero Is liability. — D kinnkn v. 
DouGLAR, 11931] 1 W. W. R. 160; 2 
D. L. R. 606.— CAN, 

a III. Exceeeive extraction .] — 

Boabe V. Paul, 11981 J 1 D. L. R. 602 ; 
affd., [19311 4 D. L. R. 436,— CAN. 


PART VI. SECT, 2. 

202 11. Conditions precedent .) — 

Medical (Dentists) Act, 1927 (VI^.), 
B. 14 (1) (6), requires that an appet. 
shall have ** entered on a demilte 
course of training ” : — Held : tJw* 
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from* the register in default of payment of 
the annual retent^cm fee. — ^TATTsasAix v, 
Sladbn, [1928] Oh. 818 ; 97 L. J. Oh. 145 ; 
138 L. T. 677 ; 44 T. L. R. 287 ; 26 L. G. R. 
217. 

205b. Conviction for misdemeanour.] — 

The word ** misdemeanour ” in Dentists 
Act, 1878 (c. 88), 8. 13, is not confined to 
indictable misdemeanours. — ^Pickup v. 
United Kingdom Dental Boabd, [1928] 
2 K. B. 459 ; 97 L. J. K. B. 604 ; 189 L. T. 
607 ; 92 J. P. 147 ; 44 T. K R. 544 ; 72 
Bol. Jo. 869 ; 28 Ooz, 0. 0. 586 ; 26 L. G. R. 
898, D. 0. 

218* Add. Annotation: — ^Refd. R. v. Registrar of 
Joint Stock Oompanies, Ex p. More, [1981] 2 
K. B. 197. 

218a. ** Dental surgeon Registration after 

praotislng without qualiflcation.] — By 
Dentists Act, 1921 (c. 21 ), s. 4, A person 
registered imder the principal Act — (a) shall, | 


by virtue of being so registered, be entitled 
to tedie Sc use the descmtion of dentist or 
dental practitioner; (b) shfdl not take or use, 
or afflz to or use in connecUon with his 
premises, any title or description reasonably 
calculated to suggest that he possesses any 
professional status or qualification other than 
a professional status or qualification which 
he in fact possesses Sc which is indicated by 
particulars entered in the register in respect 
of him ** : — Hdd : a person who has no 
qualification, but who has been registered 
under the provisions of the above Act on the 
ground of nis previous practice of dentistry, 
is not entitled to describe himsell os a 
“ dental surgeon.** — ^A.-G. v. Weeks (1931), 
48 T. h. R. 61, C. A. 

228. Add. Annotation: — Refd. Albemarle Supply 
Oo. V. Hind, [1928] 1 K. B. 807. 

224. Add. Annotaiion : — ^Refd. Dominion Press v. 
Customs Sc Excise Minister, [1928] A. 0. 340. 


Part IX.— 

242, Add. Citation : — 28 Cox, 0. C. 303, D. 0. 

242a. Prosecution under Dangerous Drugs 

Act, 1025 (o. 74) — Act not in operation.] — 

* Conviction quashed. — R. v. Kynaston (1026), 

19 Cr. App. Rep. 180, C. C. A. 

242b. Person authorized ** to supply drugs — 

Manager of shop owned by company*] — 

Whether or no the qualified manager of a 
chemist’s shop owned by a limited co. 


Drugs. 

carrying on business in pursuance of Poisons 
Sc Pharmacy Act, 1908 (c. 55), is himself 
** keeping open slxop ** as well as the co. 
which employs him, he is at all events a 
“person authorized” to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply, & is bound to keep 
the register prescribed by reg. 11 (1) “at all 
times available for inspection.’* Some limi- 
tation must be put on the words “at all 


words wore satisfied by appot. enterius 
upon a defined & oontinuous oouivo or 

S raotioal Instruction in dental surgery 
: dentistry.- Dbktal Board ok 
Victoria v. Vekwos (1928), 41 

a L. H. 102.- AUS. 


202 lii. - i*rincipal means of 
livelihood derived from — 

The fact that durlnsr part of the five 
years mentioned in sect. 36 (1) (a) <ii) 
of Act 18, 1928. an appot. was under 
apprenticeship as a dental mechanic 
does not make it impossible for his 
sole or prinoipal moans of liTollhood 
duringr that period to have been 
derived from dental work outside his 
w'ork as an apprenticed dental 
meohanio. — Hirst South African 
Mkdioal Council (1929), 50 N, L. Jl. 
170.-^. AF. 


20 8. R. N. 8. W, 
. N. 186.— AUS. 




207 iv. 

Kxbnb (19 „ 

43 N. S. W. 1 

J 07 y. .I—AJJJEBTA 

Dental Assocn. v. Sharp, [1080] 2 
W. W. E. 45 ; 3 D. L. R. 652 ; 24 
Alta. L. R. 680.— CAN. 


•e. Applioatiofn for regiBtroHan — 
** Entered on a definite course of training** 
— What amauma fo.] — From 1905 to 
Mar. 1910, appot. pursued a course of 
praotloal instruotion In the various 
branches of a dentist's work under the 
dtreotlon of a qualified 6c praotislng 
dentist. FA>m Mar. 1910, onwards, 
until the Medical (D^tl^) Act, 1927, 
came Into operation, he acted as 
assistant to different qualified 4c 
praotisiuff dentists, pertunning the 
meohanioal & suxgioai work in the 
practice of dentistry: — Held: the 
words ** entered on a definite course of 
training," in s. 14 (1) (6) of the Act 
were satisfied by the applicant enter- 
ing on a defined oontinuous course 
of praoUoa) instruotion In dental 
surgery 6c dentistry, — D bntax. Board 


OF Victoria v. Denison, [1928] 
V. L. R. 371 ; [1928] Argus L. R. 
253.— AUS. 


sd. RefUitration-’ Qraduate— Meaning 
of.] — The word " graduate in 
Dentistry Act, R, 8. B. 0. 1924, c. 66, 
s. 22 (b), does not import that appot. 
must have gone through a course of 
training pnor to graduation. — Re 
Nbff & (Dollbob of Dbntal Surgbonb 
ri928]4D.L.R.8S9; [1928] 3 W. W. R. 
299.- -CAN. 

PART VI, SECT. S. 

q 1. — 

dentist had u 

who was not a dentist, a dental praotl 
which had been oarried on by rosp.'s 
former husband. In answer to an 
action by reap, to restrain applt. from 
praotislng in a certain speoifled 
locality in terms of a covenant to such 
effect contained in the agreement, 
applt. pleaded the illegality of the 
agreement: — Held: a person oarries 
on a business who employs a servant 
to work for him though he may take 
no praotloal part in it : 6c the agree- 
ment in the present case was lUegal, 
as oonsUtutlng the oanylng on of the 
“ practioe of dentistry " by a person 
uho was not a registered donUst in 
oontravontlon of Dentists Amendment 
Act, 1021-22, ss. 2, 3.— Scott v. 
Watkins, [1928] N. 4. h. R, 628.— 
N.Z. 

q II. — ; .] — ^A person who for 

gam takes impressions of patients* 
mouths 6C subsequently fits the plates 
into their mouths, petfonns functions 
specially belonging to the calling of a 
d^tlst, within sect. 5 of Act 21, 1899 
(Natal). — R. «. Robbbtbok, [1029] 
App. D. 10.— 8. AT. 

PART IX. SECT. i. 

242 i. Danatroua drugs — Proeurina 
drugs’ tor usmeensed or unauikorised 


person — Doctor eupplvina tvife xmth 
orders on chcmi8t.t—A complaint, 
which charged a medical practitioner 
with procuring dangerous drugs for 
his wife, in contravention of Dangerous 
Drugs Act, 1920 (o. 46), s. 7, 6C Danger- 
ous Drugs Regulationa, 1021, reg. 4, 
libelled that accused had delivered to 
his wife five order forms of different 
dates, sismed by him, in which he 
protended that the drugs specified in 
the orders were required by him for 
professional use only, while you well 
knew that the order forms wore granted 
by you for the purpose of enabling your 
wife to obtain the drugs for her own 
use, she not being a person hoensed 
or otherwise authorised to be in 
possession of the drugs,** & that his 
wife presented the order forms to 
certain ohemists 6c thereby obtained 
the drugs : — Held : the complaint 
relevantly charged an offence agulnst 
the Act 6c regulation libelled, in respect 
that (1) the order forms, inasmuch as 
they bore to be " for professional use 
only,** were not prescriptions ; (2) the 
proo^ure aUeged to nave been fol- 
lowed negatived the view that aocused 
was dispensing hie own medicine ; 
(3) the wife was not a messenger on 
behalf of her husband, but a person 
obtaining drags on her own behalf Sc 
for hot own use. — STRATUffitN v. Ross, 
£19271 8. C. (J.) 70.— SOOT. 

sf. ** XHslribviion ** of drugs - What 
amounts io.}— Marino 6c Tipp v. R., 
^1] 8. O. R. 482 : 4 D. L. R. 630.— 

■g. Selling drugs — ImpotiUon of 
maximum penalig — No4 varied OcuH 
M R. V. Nip Qar C193()), 63 

dan. OTO. 821 ; 42 B. O. tL 82}.— 
CAN. 

Possession of drugs^LkMHiu for 
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times/* but they must be taken at least to 
mean ** at all times when the premises are 
open for business/* & therefore when the 
manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison cupboard, so that his assistant was 
unable to produce it to a police officer who 
called : — Held : the manager was rightly 
convicted of an offence against the regula- 
tions. — DAVIKS 17. WiNSTANLEY (1930), 144 


L. T. 433 ; 96 J. P. 21 ; 47 T. L. B. 104 ;129 
L. G. K. 94 ; 29 Oox:, O. C. 242. H 

242c. Beglster to be at all times available 

for inspection '•—Meaning of “ at all times/’] 

— Davies t>. Winstani^y, No. 242 b, ante. 

253a. Exemption— Article of which properties 
known admitted dt approved of •• — What 
amounts to.] — A.-G. c. Lewis & Bitrrows 
(1931), 48 T. L. B. 77 ; 76 Bol. Jo. 886. 


Part X.- 

257. Add, Annotaiiona : — Consd. Davies v, Win- 
stanley (1930), 47 T. L. B. 104. Reid. R. v, 
Cory, [1927] 1 K. B. 810; A.-G. Walker- 
gate Press, Ltd., Same v, Bloomfield, Same 
V. Carlton (1930), 142 L. T. 408. 

257a. .] — Davies v. Winstanley, No. 

242b, ante, 

259a. Qualified manager of company.] - 

Davies v, Winstanley, No. 242b, ante, 

260a. ** Conducted by himself •* — Sale of poison 
from automatic machine.] — By sect. 3, sub- 
sect. (1), of the Poisons and Pharmacy Act, 
1908 ! “ Any person who, being a duly 

registered pharmaceutical chemist or chemist 
& drugfl^i, carries on the business of pharma- 
ceutic^ chemist or chemist A druggist shall, 
unless in every premises where the business 
is carried on the business is bond fide con- 
ducted by himself or some other duly 


Poisons. 

registered pharmaoeuticaljohemist or chemist 
druggist, as the case may bo, ... be 
guilty of an offence under sect. 16 of the 
Pharmacy Act, 1808.” 

Deft., a duly registered chemist & druggist, 
sold & offered for sale (inter alia) lysol, a 
oison, from an automatic machine Which 
e had placed just outside the door of his 
shop : — Held : the sale of the lysol by means 
of the automatic machine was not on offence 
under Pharmacy Act, 1808 (o. 121), s. 15, & 
Poisons & Pharmacy Act, 1008 (c. 66), s. 3. 
The business carried on by means of the 
automatic machine was hand fide conducted 
by deft, hinisclf within Poisons & Pliarmocy 
Act, 1908 (c. 65), s. 3 (1). — Pharmaoeutjcal 
Society of Great Britain v, Watkjnson, 
[1931J2 K. B. 823; 100 ].. .) . K. B. 677 ; 146 
. L. T. 257 ; 95 J. 1*. 189 ; 47 T. h, U, 899 ; 
75 Sol. ,To. 812 ; 29 ].. (i. U. 457, 1). V, 


PART IX. SECT. 2. 

246 i. ** Hdd out or recommended to 
public ’* — NecesHity for notice or adver- 
tiaement to be a^ed — Tonic food .] — 
Manufacturers & vendors of a prepara- 
tion known as “ 2Somogon,** on which 
the duty had not been paid, were 
charged with a contravention of the 
Aote. It was proved that no skill in 
chemistry was needed or used in the 

S rocess of manufacture of the jirepara- 
ion. It was composed mainly of 
ox blood & marrow. Its predominant 
constituent os a health preserving & 
restoring commodity was haemoglobin, 
an article which was frequently i-ccom- 
mended by medical men to supply 
deficiencies of rcMl blood corpuscles in 
their patients, &: was used especially 
In oases of anaemia. It was advertised 
& sold to the public as a tonic food, & 
the labels on the bottles statcMl that mod - 
ical men from every pai*t of the world 
described it as a marvellous success 
In the immediate restoration of health : 
— Held: the method in which the 
preparation was manufactured, used, 
& sold rendered it liable to duty under 
the Act. — Adam v. Zomoosn Pood 
PnoDuerrs, Ltd, [19291 S. O. (J.) 22.— 
SOOT. 


PART X, SECT. 1. 


h I. .] — R. V. Smith, [19241 

4 D. L. R;427 ; 65 O. L. R. 649.— CAN. 

u. Dvtityto contnei.] — Held : 

if a dhaige of having possession of 
opium contrary to sect. 4 (d) of Opium 
& Karootic Omg Act, R. S. C., 1927, 
be proved, the ot. should oonvict under 
that seot. 6: not reduce or substitute an 
oUenee under other sects, of the Act. — 
R. V, WoNO Sack Job (1929), 4i 
B. C. R. 254.— OAN. 


Ii HI, ... .1 — R. e. L | p b Eiju, 

fWSOl 2 W. W. R. J mOt nom, R. 
V. Mah Pot, B. v, Hbnbt CkUN, R. 
V, OiABUB Sam, 53 dan. C. O. 252 ; 
42 B. C. R. 360.— CAR. 


|j iv, —.1 -Opium was found 

by the police in the house of accused, 
but ho was ac*-ont at the time, & 
i estltl(.?d before a police magistrate that 
the opium found was not there with his 
authority, kntiwledge, or consent : — 
Ucid : accused ha<l uischaigod the 
onus cast on him by Opium & NaHJotlc 
Drug Act, R. S. C.. 1927. s. lf». li. v. 
Gun Yincj, ri9301 3 V. h. It. 925 ; 63 
Can. C. C. 378 ; 05 O. L. II. 369.- - 
GAN. 

jj V. Sentence.] — 11. v. 

Henry Chow, [19301 2 W. W. K. 389 ; 
53 Can. C. C. 247 ; 42 14. C. R. 365.— 

CAN. 

h vi. — ^ — Whether Oourt 

of Appeal may revise. 1-R. v. Chow 
Duok Yukt (1929), 43 14. O. R. 152 — 

CAN. 

h vii. Conviction under amended 

Act — Amendment not in operation .] — 
Held : the conviction was bail. — R. v. 
Soo Gono, [19271 2 D. h. R. 269; 
119271 1 W. W. R. 669 ; 47 Can. Crlm. 
Cas. 275 ; 38 B. 0. H, 321.— CAN. 

h viU. ' .J Doft. w'BM cun- 
vlctod in 1928 for “ unlawfully having 
in hl« poBsossion a drug, to wit, opiuin, 
contrary to sect. 4 of f ho Opium & 
Narcotic Dnig Act, 1923." Said Act 
had been amended In 1925 by severing 
sub-soot, (d) of said .sect. 4 into two 
sub-seot.s., but no change was made In 
the nature of the ofTcnees, whhdi 
remained Identical in their legal effect : 
Sc said Act as amended was repealed & 
re-cnacted In the same words by 
R. S, C„ 1927, the short tlUo of which 
was The Opium & Narcotic Drug Act ; 
— Held: in view of the above Sc ot 
sect. 8 of the Act Respecting the 
Revised Statutes of ^nada, 1924, 
there had been no period of time since 
the Act of 1923 in which the trans- 
action upon which deft, was convicted 
did not constitute an identieai offence 
against aO of the statutes In question ; 
Sc, therefore, the clerical error made in 
the conviction by adding tho date 
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" 192.'d " to tluj t hru cxlHtlnu j\c(, was 
a mere inatUvr of Huriilusajto which 
f30u1d bo dlsregimlcd.— It. v. Quono 
WONO, [19301 1 W. W. It. 299; 2 
D. L. R. 422 : .53 Oun. 0. O. 6(i ; 42 
B. a It. 211. CAN. 


PART X. SECT. 2. 

268 ill. - -- .]—Hcfd: a com- 

plaint, wKh'h not forth that a duJy 
roglsterod chemist on a Hpccitio<l date 
did keep an open shup tor rotalJliig 
poisons, contrary to Pharmacy Act, 
1868 (c. 12U. SB. 1, 1.5, as amended by 
PolHonB & rharmoAW Act, 1908 (c, 55), 
H. 3 (1), Sc 8taU3(l that accusod, " not 
being porHonally present Sc tnnul fide 
( onanctliig tho sale, " did scli U) a porson 
named, by tho hap<l of on assistant 
who was not a duly roglHtored chomlst, 
certain poisons, did not relevantly 
embargo a contravention of the statutes 
libelled, in respect that the allegoii 
transaction, being ineroiy an isolated 
sale when tho reglatcrovl chemist did 
not happen to he present., was not an 
offence under the atatu.es. Sc par- 
timilarly was not an offence under 
1908 Act, ». 3 (I). Linhtkah r. SiMi'- 
BON, I1927J B. C, (J.) lOJ. -SCOT. 

sm. Opium ft Xarcotic Druya Ac.l- 
Jurisduitan of mayietratc under .] — 
ViAU V. [1927). 44 Quo, K. B, 

4 06. CAN. 

■n, Oj/ivm Fmnlahed by phyaieian 

to addict - Onua of proof on rmyaUHan .] — 
While under Oidum & Narcotic Drug 
Act, 1923. a physician may furnish a 
" drug " for sedf -administration to an 
addict or habitual user who Is suffering 
from a diseased condition caused other- 
wise than by the oxcosslvo use of any 
" drug," y(5t, eveu In such a case, an 
accused physician must nevertheless 
bring himself within the requirements 
of sect. 6 of, the Act by showing tiiat 
the " drug " was required for medicinal 
purposes or was prescribed for the 
UMidical treatmciit of a persfin 



Ekgush and Empire Digest Sxtpplbment. 


Part XI. — Optometry. 

See case infra . 


under professional treatment by such 
physioian. Where a diseased oon> 
ditlon is proved* or the medical evi- 
denoe is such that the physician should 
be given the benefit of the doubt on 
the point, the question whether one of 
tile other two conditions which permit 
of the furnishing of the ** drug ** 
existed is not to be decided by accept- 
lug the physician’s o^vn Judgment & 
ovidenco as conclusive, but the ot. 
must determine each ease on Its own 
facts OH disolosod by all the evidence. — 


R. 0. Gordon, [1028] 2 D. L. R. 316 ; 
[1928] 1 W. W. R. 678; 49Can.Clrim. 
Cas. 272.— CAN. 

PART XI. 

so. ^oard of Er^minerB — Dia- 
cipUnary powers.} — Sect. 8 of the 
Optometrv Act does not give the 
Board of Examiners authority to 
conduct a trial in the first instance to 
asoortaln whether a person is guilty of 
illegal practices, etc., & the words 
” T^ore the board is saUsfied that any 


person has been found guilty** In 
B. 8 (1) point to a finding that has 
already been made by some tribunal 
other than the Board, Sc that It Is only 
after a person has ** been found 
guilty,** & the Board has become 
satined of that fact,** that notice is 
to be given under said sect. Sc the 
person concerned oiXered an oppor- 
tunity of being heard. — ^Withrow v. 
Nova Scotia Board op Optometry, 
11929] 1 D. L. R. 760 ; 60 N. S. R. 
318.— CAN. 
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?<d. Xmv. Oaa« 8-98i. 


METROPOLIS. 

Part Mi. — ^The London County Council. 

8- Add, Annotation : — Retd. OollinB v. Whiteway, [1027] 2 K. B. 378. 

Part VII. — Officers of Metropolitan Authorities. 


20a. ‘‘ Emoluments •* — Annual allowances In 

respect ot superannuation.] — Kiddie v. Port 
OF London Authority, Durrant v. Same 
(1929), 46 T. L. R. 430 ; 93 J. P. 203 ; 27 
L. G. R. 398. 

29b. Fees of town clerk acting as registra- 

tion officer.] — Held : the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are “ emoluments of his office ** as town clerk 
Sc properly included in calculating the super- 


Part XI. — Metropolitan 

44. Add, Annotation : — Refd. London County 
Council V, Stilgoe (1931), 96 J. P. 149. 

81. In lieu of the paragraph following the catch- 
words substitute as follows : — 

The comrs. imder Metropolitan Building 
Act, 1866 (o. 122), having incurred fixpensc 
under sect. 73 of the Act, demanded paymerit 
of the owner of the structure, who refused 
to pay : — Held : the six months, within 
which a complaint was to be made, were to 
be reckoned from the demand & refusal, not 
from the incurring of the expense. 

Add, Annotation : — ^Apld. Asbby-de-la-Zouch 
Grdns. v. Summers, [1928] 2 K.‘ B. 397. 

87. Add, Annotation : — FoUd. London County 
CouncU V. Stilgoe (1931), 95 J. P, 149. 

87a. .] — M. Co. were the occupiers of a 

building on which was a bridge certified to be 
a dangerous structure under the London 
Building Act, 1894, holding it under a sub- 
demise for twenty-one years from H., who 
held it on a ninety-nine years’ lease from the 
owners in fee simple. Neither owner nor 
occupier having complied with a notice und<» 
sect. 6 of 1898 Act to take the bridge down 
or otherwise secure it, or with an order to 
the same effect made by a metropolitan 
police magistrate imder sect. 107 of 1894 
Act, the liondon County Council acting under 
their statutory powers took down the bridge 
themselves & then forthwith brought a 
complaint to recover the expenses thereof 
from the owners in fee simple : — Held : the 
complaint was rightly dismissed, as by 
sect. 173 (1) of 1894 Act, proceedings to 
recover their expenses must proceed in the 
hrst instance against the owner immediately 
entitled in posae.s6ion to the premises or the 
occupier. — London County Council v. 
Stilgoe (1931), 100 L. J. K. B. 146 

L. T. 287 ; 95 J. P. 149 ; 47 T. L. R. 436 ; 

29 L. G. R. 470. 


annuation allowance payable to him under 
Superannuation (Metropolis) Act, 1866 (c. 3), 
s. 4. — Stoke Newington Borough Council 
V. Richards, [1930] 1 K. B. 222 ; 99 L. 1. K. B. 
1 ; 142 L. T. 267 ; 46 T. L. R. 660 ; 27 
L. G. R. 660 ; 94 J. P. 27, B. C. 

29c. Transfer of existing officer to borough council 
— Right to remuneration for additional duties 
— London Government Act, 1899 (c. 14), 
ss, 8 (3), 80 (1).] — Gray v, Hackney 
Borough Council (1904), 2 L. G. R. 429. 


Building Legislation. 

92. For 8 L. T. 369 ’* read ‘‘ 89 L. T. 369.” 

98a. Height of wall for purpose of determining 
thickness — Bressummers between each storey 
— Whether one wall or series o! walls.) — 

A building in Tjondon was constructed as 
follows : The front & rear exterior walls of 
the basement storey, & the vc^ar exterior wall 
of the ground storey were on a different 
vertical plane from the front & rear 
exterior walls on the fimfc, second, & third 
storeys. There was no front exterior wall 
on the ground storey, but in lieu thereof a 
shop front. The frcujt Sc rear exterior walls 
were, respectively, in one vertical piano 
throughout the height of the first, second, 
& third storeys. Between each storey there 
was a metal girder or bressummer. These 
metal girders or bressummers were sup- 
ported by metal pillars, those at the front 
standing at the gi'otind floor level on brick 
pillars, those at t)ie rear going down into 
foundation under the basement floor level. 
The wall or piece of wall between the first 
& second floors stood on one those metal 
girders or bressummers. If tiiia wall or 
piece of wall were taken away, tno wall or 
piece of wall between the second floor Sc the 
roof would remain in position. The same 
facte applied mutatis mutandis to the walls 
or piece of wall between the second Sc third 
floors & the thkd floor Sc roof. The walls 
on each floor depended for their strength & 
support upon the girders or bressummers 
upon which they were built. The walls 
from outside appeared to be each one solid 
wall. The height of the building from the 
first floor to the top ot the topmost storey 
was 38 feet. The height of the first storey 
was 14 feet, of the second 13 feet, Sc of the 
third 11 feet. On a complaint by the distiict 
sur^'eyor for contravening the London Build- 
ing Act, 1894, the builders contended that 
for the purpose of determining the thickness 
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of the wall8» the exterior wall of each storey 
at the front & at the back was a separate wall, 
that of the first storey 14 feet, that of the 
second 13 feet^ &; that of the third 11 feet, 
respectively. The metropolitan mag^rate 
upheld this contention: — Held: without 
considering the question whether the walls 
began at the ground level, the front &> rear 
walls were ea(m one wall from the first floor 
to the top of the topmost storey, & conse- 
quently their height for the purpose of 
determining the thickness of the wmls was 
38 feet. — B lack v. Parker (George) A 
Sons, I/td. (1929), 142 L. T. 180. 

116a. .] — London County Coun- 

cil V. Stilgob, No. 87a, an/e. 

119a. Compliance with dangerous structure notice 
by lessor — Right of entry — Duty to give notice 
to lessee.] — Defts. granted to first pltf. a 
lease of the second & third floors of certain 


Digbst STjm/EMEJsrr. 

premises in London with a covenant for 
quiet enjoyment, 8^ the first pltf. sub-let the 
third floor to the second pltf. During the 
currency of the lease the London County 
Council served on defts. a dangerous structure 
notice in re^>ect of the whole building, ^ 
defts. entered on both the demised floors to 
carry out the work necessitated by the 
notice. In an action in which first pltf. 
claimed damages for breach of the covenant 
for quiet enjoyment, & in which second pltf. 
claimed damages for trespass, defts. pleaded 
that they were under no habili^, as they 
were bound to do the work. Defts. had not 
served on pltfs., as occupiers, a notice, under 
1894 Act, 8. 192, of the intention to enter 
the premises do the work required : — 
Held : defts. had no ri^t of entry without 
complying with sect. 192, & both pltfs. were 
entitled to damages. — Trotter v. Louth 
(1931), 47 T. L. R. 386 ; 76 Sol. Jo. 269. 
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voimiv. 


MINES, MINERALS AND QUARRIES. 


Part I. — In General. 


12. Add. Annotation : — As to (1) Consd. South 
Staffordshire Mines Drainage 00001 * 8 . v. 
Blwell <1927), 91 J. P. 118. 

74a. .] — Waring v. Poden, Waring v. Booth 


Crushed Gravel Co., Dtd. <1931), 76 Sol. 
Jo. 862, C. A. 

77a. .] — Waring v. Fodbn, Waring v. 

Booth Crushed Gravel Co., Ltd. <1931), 
75 Sol. Jtn 852, 0. A. 


Part III. — Amalgamation and Absorption Schemes. 

180a. — .] ■—‘Observations on the meaning 1 mated Anthracite (Collieries, I/td.’s Ap- 

of the expression “national interest “ in plication <1927), 43 T. L. U. (572. 

sect. 7 <2) <a) of the above Act . — Be Amalga- \ 


Part IV. — Right to work Mines and Quarries. 


268. Add, Annotation : — ^Reld. Glenboig Union 
JHreclay Co. v. I. II. Comrs. <1922), 12 Tax 
Cas. 427. 

277a. Damages for unworkable coal & pay- 

ments for unworked coal .] — Re Oanner, Bury 
V, Canner <1923), 166 L. T. Jo. 211. 

315. Add, Annotation: — Refd. A.-G. v, Leeds 
Corpn., [1929] 2 Ch. 291. 

327a. .] — In considering whether 

it is in the nationcu interest to granv) a.*: c>ilary 
rights to facilitate the proper & elholent 
working of minerals under Mines [Workmg 
Facilities & Support) Act, 1923 <c. 20), the 
Railway A; Canal Commission is entitled 
to take into account not onl^i difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
difficulties which militate against their 
effective marketing. 

The expressions “ carrying away ” in 
sect. 1 <2), A “ conveyance of minerals ” in 
sect. 3 <2) <&), of the Act are to be construed 
not in a technical sense, but broadly as 
entitling the person to whom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Railway A Canal Commission made an 
order granting to a colliery co. the ancillary 


right under the Act to construct an aerial 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
miles, which would enalde them to transport 
their minerals more cheaply A more con- 
veniently than by other means : — Held : the 
Railway A (Janal CommiBaiou had juris- 
diction to make this order. — Re Tilman.stone 
(Kent) Colliekies, l/ri)., [192Bj 1 K. B. 
699 ; 97 L. J . K. B. 169 *, 138 1.. T. 4r>2 ; 
44 T. L. R. 167 ; 19 By. A ( !an. Tr. Uas. 26, 
0. A. 

327b. Reasonable rent, 1 lie 

Hamsterley Canister <\)., Ltd., AppufA* 
tion (1931), 75 Sol. Jo. 662. 

327c. Application under Mining Industry Act, 
1926 (c. 28), s. 13 What must be shown — 
National Interest In grant.] -Held : it is not 
necessary for an appet., in order to sup- 
port his appJi(«ition under Mining Industry 
Act, 1926 (c. 28), s. 13, to assert that, in the 
words of Minos (Working Facilities A 
Suppoii) Act, 1923 (c. 20), s. 1, there* is a 
danger of the minerals being left perma- 
nently unworked, but it is sufficient to estab- 
lish that it is in the national interest that the 
application should be granted. -He Heney 
lx>WHf>N, 1/i^D., Appucation OF (1930), 144 
L. T. 128 ; 46 T. L. R. 695. 


PART I. SECT. 4, SUB-SECT. 2. 

•a. Upper baeaU.] — Re Woodbide's 
EsTA^rE, fl9»9J N. I. 75.~-IR. 

PART IL Sficrr. 7, SUB-SECT. 2. 

172 L Act8 of owner&hip in respect of 
part of mine — Whether evidence of 
paaeeesion of whole mine — Tide founded 
adverse poBseseion ,} — Naobshwak 
Box Roy V, Bengal Coal Co. (lesi), 
*''>8 L. R. Ind. App. 29. P. C.— WD, 

PART rV. SBOT. 1. 

« (p, 620) I. .) — Substantial 

oompHaaoe as nearly a« (dzemnstanoes 
will reasonably pennit with the require- 
ments of the Mming Act of Ontario as 
to staking out of miniiiE claims is 
aoflletetit. Every reasonable intend- 
ment to be made to uphold the 
yalMUty of a claim where there has , 
been aotual discovery A an honest 

attemEb to comply with the dbeotlonB 

of the Legiriiature In staldns A describ- ! 


lnK the location of iho discovery.—/*’ 
Dupont & Colk, flUSl] 1 D. L. R. 
320 ; 05 O. L. U. 626. -CAN. 

tr^mm (p. 620) i. Sufftciency of 

evidence.] — BrsKO v. Bobbnge, 11931J 2 
W. IV. li. 469; 3 D, L, R. Oil.— 
CAN. 

sees (p. 020) I. Hot 

misleading record of claim.] — If the 
description of a mining claim as 
recorded is so erroneous as to mislead 
parties locating other claims in the 
vicinity, the error is not cured by a 
certificate of work done by the flrst 
locator on land not included in such 

flcscHptJon St covered by the subse- 

quent claims, — O oij»en v. Callahan 
30 8. C. R. 655.— UAN. 

n (p. w21) i. Power to eaneel 

clai7n,y-Re Oole & Kkowlbb, 1192U 
3 D. L. R. 960 ; 60 O. L. It. 638.— CAN. 

bb (p. 621) I. Variance between 

looodea gror^ dt plan — PoeUUm of 
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location posts 1—M uCallum v, 

Ce STEAL Manitoba Misicb, Ltd. 
(Man.). [1928J 1 D. L. R. llfl; [19271 

3 W. W. Jl. 566.- -CAN. 

•d. Claims recorded through fraud db 
inadvertence .) — Bet aside. — WexItsko 
Mines, Ltd. v. May. 11927] l W. W. R. 
38.1 ; ^6 Man. L. R. 361.--CAN. 

se. Adverse claim — Extension of time 
for action on^ — Minerals Act.] — He 
“ Good Ebiuay/* eto,, Mineeal 
Claims (1896), 4 B. C. II. 496.-~0AN. 

■f. Prospeefing d* mining ** — Right 
Ut exciude lands fnm by proclamation .] — 
H. ». Nolte, {1928] App. D. 377. — 
8. AF. 

PART IV. SECT. 2. SUB-SECT. 2. — 
C. (a). 

ih. Partnership as didinguished frmn 
eo-oiOTiersd— Davies r. Bchuilu, {19281 

4 D. L. R. 132; 110281 S W. W. R. 
158.— OAR. 


Cases 886ar—6S8. 


INGUSH AND EimitE DIGEST SuPPIEHENT. 

Part V. — Powers Incidental to Ownership. 


885a. .] — Re Merchants’ Trust & New 

British Iron Co. (1894), 38 Sol. Jo. 263. 

835b. .] — Re Thomas’s Trusts (1895), 40 

Sol. Jo. 98. 

886c. ,] — jRe Stamford & Warrington Earl 

Trusts (1896), 40 Sol. Jo. 771. 

896a. Power to vary lease.] — The tenant for 

life under a resettlement executed in 1884 
granted two mining leases, in 1924 & 1928, 
respectively, each for the period of 60 years. 
On a summons asking for the determination 
of the question, among others, whether he 
had power, under Settled Land Act, 1925 (c. 


18), B. 69, or otherwise, to vary the leases by 
substituting in each of them a term of 100 
years in lieu of the term of 60 years : — 
Held : he had power to vary by deed the 
terms of the leases, provided that their length 
after variation should not be more than 
100 years from the respective dates of 
execution. — Re Savile Settled Estates, 
Savilb V. Savile, [1031] 2 Ch. 210; 100 
L. J. Ch. 274 ; 146 L. T. 17. 

417a. Effect of surrender Sc regrant after com« 
mencement of Settled Land Act, 1925 (c. 18).] 
— Re Bruce, Brudenell v. Brudenell, 
[1931] W. N. 254 ; 172 L. T. Jo. 488. 


Part VI. — Rights Incidental to Ownership 


540a. Cost of erecting barrier — Although damage 
not yet occurred.] — The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine : — 
'Held: as paid) of the damages pltfs. could 
recover the cost of erecting an artificial 
< barrier to protect their mine from the risk 
of fire, water, or foul gases coming tlirough 
the encroaching galleries worked by defts. ; 


they were not bound to wait until that risk 
actually emerged, & an artificial barrier was 
necessary, as pltfs. were entitled to work out 
the pillars of coal left by defts. in the en- 
croaching galleries. — A djai Coal Co. v. 
Panna Lal Ghosh (1930), 57 L. K. Ind. App. 
144, P. C. 

551. Add. Annotations: — Refd. Ijcgh v. Legh 
(1930), 143 L. T. 161 ; Lynn v, Bamber, 
[1930] 2 K. B. 72. 


Part VII. — Contracts. 


676. Add, Annotation : — Refd. Arseculeratne v. 
Perera, [1928] A. 0. 173. 

684. Add, Annotation: — As to (1) Refd. iSe Sand- 


well Park Colliery Co., Field v, Sandwell 
Park Colliery Co., [1929] 1 Ch. 277. 

623. Add. Annotation: — Consd. Re Wait, [1927] 1 
Ch. 000. 


PART V. SECT. 2, SUB-SECT. 2.- 
B. (a). 

■k. CovenaiU for reimcal — Whether 
court may sanr.iion.] — Where it is 
I)i*opo8ed to gn-ant a inliiiiifir loaHO 

E urKuatit to the proviHlons of Settled 
land Aot, 11)08. & its ainuiidmeutH. 
the ct. has no power to approve of tho 
Insertion in Hiich lease of a covenant 
for renewal, even althungrh It is arrived 
in such covenant that the rental pay- 
able nndor the renewed lease shall be 
fixed by arbn. — MoKiN*N(iN v. Gi.UN 
Al^TON OOLLTEUIES, LtD., [11)2U] N. Z. 
L. R. 202.— N.Z. 

PART VI. SECT. 2, SUB-SECT. 6.— 
A. (d). 

652 i. Value, of minerals at vWs 
mouth — Ta:jrs costs of severance dt briny 
iny to banJe.] — Bautlett r. Nova 
Scotia Steel Co. (1006), I K. L. 11. 
226.-~CAN. 

PART VI. SECT. 2, SUB-SECT. 6.— 
A. (h). 

d i. — — UethicUun of costs of briny- 
ing to bank.}— B y an agrreemout in 
wdtinB: deft, .was ucensod by a mining 
CO. to pi’ospeot, mine for & sell ore 
from a shaft, the property of the oo. 
After the expiry of the lleouoe, deft, 
eontinuod to mine until rostraiiunl by 
interlocutory injimotiou : — Held : on 
the construction of the document, 
deft, had not an oxoluslve llreuoe to 
work the mlue; he had committed 


trespass, SZt on the fact.s, the damages 
should bo assossed according to the 
rule ill Marlin, v. Porter^ No. .007 . — 
Moonta lhu)8PKrmNO Syndicate, 
Ltd. V. Neill (1929), S. A. S. B. 336. — 
AUS. 

•o. Damage to future working of 
claim .] — Hiijutcii v. Yott (1908), 90 
W. L. R. 53.— CAN. 


PART VII. SECT. 1. 

m j. .] — LaksExV V. Mon'J- 

CIOMERY, [19.301 2 W, W. R. 796 ; 3 
I). L. R. 966 ; 43 B. C. R. 89.— CAN. 

•p. .Agreement to provide funds — In 
consideration of services on claim — 
Failure to provide funds — Effect .] — 
Tuknbull r. Eden (B. C.), [1929] 4 
D. L. B. 261.— CAN. 


sa. Application of Mineral Act. 
R. S. B. ( 7 .. 1924.1 — An agreement 
with rcspoct merely to a division of 
th(' pi-occcds of a sale of mineral 
claims to a doclaratioii of trusteeship 
as to such proceeds is not one to w-hicti 
sect. 19 of Mineral Act, R. S. B. C., 
1924, applies . — Re Sieman (No. 3), 
11930] 2 W. W, R. 411.— €AN. 


■b. .1 — ^An agreement with 

respect merely to a division of the 
proceeds of a sale of mineral claims & 
to a declaration of trusteeship as to 
such proceeds is not one to which 
sort, fu of Mineral Aot. R. S. B. C., 
1924 (c. 167), applies. — H arris r. 
Livdeboru, [1931] S. C. R. 28.6 ; 1 


D. L. R. 945 ; varying^ [1930] 1 
W. W. R. 411 ; 2 D. L. R. 117 ; 42 
B. C. R. 276 ; revsg. in part, [1929] 4 
D. L. R. 178 ; 41 B. O. R. 262.— CAN, 

PART VII. SECT. 2, SUB-SECT. 1. 

sq. Sale of land subirct to gas lease — 
Whore gas treated as chattel.] — Tilbury 
Town Gas Co. v. Mai»le City Oil & 
Oab Co., Maitjc City Oil & Gas Co. 
r. Tilbury Town Gas Co. (1915), 
7 O. W. N. 786 ; 9 O. W. N. 301 ; 35 
O. L. R. 186. -CAN. 


PART Vll. SECT. 8, SUB-SECT. 1, 

o i. For sale of option to purchase 

mining claims .] — Gordon v. Earle 
(Man.) [19271 3 W. W. R. 242.— CAN. 

e i. Sale of assets of company — 

Whether mining rights incltuied .] — 
Majestic Mines, Ltd. v. Royal 
Trust Co. (Alta.), [1929] 4 D. L. R. 
568.— CAN. ^ 

sr. Contract to paj/ for mineral claim 
on sale thereof— Claim allowed to lapse — 
Measure of damages ,] — McGee v. 
Clarke, [1927] 1 W. W. R. 593 ; 38 
B. O. R. 150.— CAN. 


PART VII. SECT. 3, SUB-SECT. 5. 

sv. Applicatioh of Security Frauds 
Prevention Act, 1930, $. 3 (h ).} — 
Devine r. Somerville &. Somerville, 
119311 .3 W. W. R. 264.— CAN, 
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VoLXZXIV.— Mines. Cases 651ar-10n. 


Part VIII. — Absolute Dispositions. 


651a. Reservation ot ** mineral substances ” 

— Whether sand & gravel Included. >~Wabinq 
V. Foden, Waring v. Booth CKtrsHED 


Gravel Co., I^td. (1931), 75 Sol. Jo. 852, 
C. A. 


. Part XI. 

673. Add, Annotation : — As to (2) Reid. Glenboig 
Union Fireclay Co. v. I. B. Comrs. (1922), 12 
Tax Cas. 427. 

678. Add. Annoiaiion Flexman v. Cor- 

bett, [1930] 1 Ch. 072. 

799. Add. Citcdion : — Affg.^ S. 0. sub nom. Forster 


-Leases. 

V. Elvet Cotxiery Co., [1908] I K. B. 020, 
C. A. 

Add. Annotation : — ^Apld. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

827. Add. Annotation : — Apld. Simons v. Assftci- 
ated Fumishers, Ltd. (1930), 47 T. L. B. 118. 


Part XII. Licences. 

869. Add. A nnotation : — As to (3) Refd. Grant v. Edmondson, [1931] 1 ('h. 1. 


Part XIII. — Easements and Rights affecting Mines. 


1067, Add. Annotation : — Refd. Pontardawe Rural 
Council V. Moore-Gwyn, [1929] 1 Oh. 666. 


1071. Add. Arwotafion : — Ah (o (2) Consd. St. 
Anne’s Well Brewery Co. v. Boborts (1928), 
140 L. T. 1. 


PART VIII. SECT. 1, SUB-SECT. 1. 

624 iii. .1 — Majestic Mines, 

Ltd. t>. Royal Trust Co., Ltd. 
(No. 2), [1H30] 2 W. W. R. 488 ; 3 
D. L. R. 1010.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2. 

660 iii. .} — Stuart v. Caloary 

& Edmonton IIt. Co. (Alta.), [1928] 
1 1). L. R. 24 ; [1927] 3 W. W. R. 678 ; 
varying. [1927] 2 D. L, K. 271 ; [1927] 
1 W. Vf. II, 639.— CAN, 

PART X. 


a i, For sublease of petroleum 

rights — ObligcUions of parties under 
agreement.] — OiiLSON tJ. WKiss (Alta.), 
[1927] 3 D. L. R. 24 ; [1927] 2 W. W. R. 
25.— CAN. 


PART XI. SECT. 3. SUB-SECT. 1. 

»t. Chattels appurimanl to lease — 
What are.] — obtained an option 
on several mining leases. The grround 
had previously been worked by oneH., 
who constructed a water eystem for 
washing the gravel, but after operating 
for a time abandoned the property, 
leaving certain chattels used In con- 
nection with the water system on the 
ground. Upon pltf. co. commencing 
operations It purchased the chattels 
from H.*b estate Sc used them until 
it In turn abandoned the properties. 
The owners took possesi^on & refused 
to give up the chattels, claiming that 
the water Hoenoes authorising pltf. to 
use water weie together with all works 
constructed appurtenant to the lease, 
& could not bo separated from the 
property i—Held : defts. bad not 
satisfied the burden of proof which 
was upon them to show that these 
chattels were in fact to be regarded as 
part of the works which are appur- 
tenant to the leases. They were in 
Bkct parts of the Tnitiing machinery 
appUemces for recovering the gold, not 
of the water system, Sc were quite 
separate Sc distinct from those works, 
& not attached in any way to them or 
to the son. — E nmtb Gold Miwiifo Oo. 


V. Henderson (1927), 39 B. C. R. 76.— 

CAN. 

sv. Lease of right to udn oil — Dis- 
covery of natural — Mights of parties.] 
— Applt., the owner of oil sites & 
grantee from Govt, of the right to win 
oil therefrom, leased Vao sites & the 
right to win oil for iwcnty-llve years 
to resps., who agreed to pay royalt.ltjs 
on oil won by them. In sinkljig wells, 
which did not produce oil in coinriicrfial 
quantities, rosps. found natumi gas. 
They tapped the gas by pipes & for 
six years used it for their own purposes : 
— //cW ; applt. was not entiliod to 
compensation for the gas so taken Hlnf3e 
(a) that right was not included in the 
right to royalties upon the oil won ; 
& (6) the lease on its true constmotiou 
was not merely a lease for the purpose 
of winning oil, & applt. huving no 
pro])crty in tlic gas, i'e.si>s. wtjre 
entitled to roduc<? Into possession A: 
use it, provided they did so without 

injury to tlic leased iwojjerl.y.- l*o 

Naino V. Burma Oil Co., Ltd. (1929), 
L. B. 56 Ind. App. 140.-'IND. 

PART XI. SECT. 6. SUB-SECT. 2. 

d i. Fine in lieu of fitrfeUure.]- A 
warden of mines having reeoiamcnde<l 
the foifoitiiro of a mineral lease on 
account of default, without reawmahlc 
cause, in coinpHanoe with the covonorit 
with regard to the , (.'xpendlture of 
money, the Minliig Board impowKl a 
fine of J4200 in lieu of forfeiture. — 
Hill v. The Tabmanian Metaijs 
Extraction Oo., Ltd. (1925), Tae. 
L. R. 38.— AUS. 


PART XI. SECT. 7. 

t i. Rfi McOliE<iOit, [19271 2 

. L. R. 688 ; 69 N. 8. U, 231. - CAN. 
■m. By imptiSSfibilUy of perfortnar ^ — 
^hat amounts to.] — Firth v. Hal- 
)RAN (1926) 38 C. L. H, 261. —AUS. 

>ART XII. SECT. 1, SUB-SECT. 2. 

d i. dssUm-fnent.] — Shaw t>. 

OBINSON (1910), 8 E. L. R. 657. — 


PART XII. SECT. 2, SUB-SECT. 3. 

ta. Licence to hore for oil -JicualHvs 
payable under •W hr thtr rmwerahle ] - 
Pltf. sought to rec<*vcr from deft.s. 
under a eertaia d(?ed granting cdl- 
boring rights a sum Djservad by the 
deed by way of rental in the following 
terms : “ Provldcnl further that If aft er 
the ('xpiratlon of the said first 6 yours 
as aforesaid the eo., the jirodecesHor in 
title of i)ro.s('nt (lefts., shall oonun<‘no(} 
Sc r«.3guiar)y A' punctually (’ontlnuo to 
pay to the grantcirs, the predecessors 
in title of pltf., for Sc In iH^spexjt of the 
said lands mentioned in t.Im said 
schedule by e<|ual monthly puymentH 
at the rat.(? of . . . t hen this grant or 
llc(jnce shall remain in full force Ar 
eifect ” >~H(ld : the deed amounted 
inendy to a qualUled grant of the rights 
eonferr(Ml, (hfpondingfor itscimt inuaneo 
on dofte. regularly paying the rentals 
or royalties therein spcic.ified. Sc 
imiiUefl no covenant by defU. to keep 
up HUiih payments, which w( rn imt^ord- 
ingly not ixjoovcrable.-- iii.(j(uunEi i> 
V. Lyhnar, [19281 N. 55. it. 286.-- 
N.Z. 


PART XIII. SECT. 1, SUB-SECT. 2.— A. 

■b. Might of tenant against lata Hard — 
IJindlord propririor of underground 
workiims rauMnu suhHklmiee.l—'Ui nn 
action of damages tor p<!rHonal injuries 
brought by a woman against a eolJlery 
CO., the pursuer avened that, while 
rosidlng In a house bedonging to 
dfrffn(h?rs of whlcli her son was Utnant, 
she was injured by the full of a celling, 
due to the fact that, unknown to the 
pursuer Sc the other lusldcnte In the 
houw, defenders were working ibelr 
eDul seams bemeath the house. Who 
furtlUT averted that it was the duty of 
defenders, in working these scams, to 
avoid any operation which might 
render tbo houw^ unsafe for any of its 
occupants. Sc that, In breach of this 
duty, they had proceeded with their 
operations, although aware that she 
was living in the house Sc that its 
stahUlty was hehig imporffled \^Bdd : 
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OaM 1077— 128& English and Empire Digest Supfleboent. 


1077. Add, Annotaiion : — Refd. Conquer v. Boot, 
[1028] 2 K. B. 886. 

1089. Add. Annotaiiona : — ^Distd. St^ Anne’s Well 
Brewery Co. v. Boberts (1928), 140 L. T. 1. 


Consd. Pontajrdawe Bural District Council 
V, Moore-Gwyn, [10201 1 Ch. 666. Refd. 
Glanville v. Sutton (1027), 44 T. L. B. 08 ; 
G. W. By. V. S.8. Mostyn, [1028] A. C. 67. 


Part • XIV. — Statutory 

1104. Add^ Annotaiion : — As to (2) Refd. Oatton 
V. Ashwell & Nesbit, [1928] Ch. 484. 

1106a. Wages agreement — Decision of chairman of 
conciliation board — Whether award.] — By a 
Conciliation Board agreement proviinon was 
made for the payment of a subsistence allow> 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount A conditions of payment, 
the matter came before the intlependent 
chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employers for declarations, 
(a) that on the true construction of the 
decision the subsistence allowance ought to 
bo calculated for each shift separately, A 
‘ (6) as to tlie method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on tlie 
* grounds that the wages agreement incor- 
porating the conciliation ag eement amounted 
to a submission to arbitration, & that the 
chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ot. of Appeal set aside the order 
of the Judge & granted the declarations 
claimed i — Held : the chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed— -Cardiff 
OoLLiERiBs, Ltd. v. Meredith (1929), 4.5. 
T. L. K. 321, H. L. ; affg. 8. C. suh nom. 
Charles v. Cardiff Collieries, Ltd. (1928), 
44 T. L. B. 448, 0. A. 

1117a. Validity — ^Failure to give notice to 


Regulation of Mines. 

all persons entitled to appoint.] — (1) A check- 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employ^ 
in the mine, & paid according to the mineral 
gotten, & acting as such checkweigher, is 
entitled to payment of a proportionate part 
of his wages from all persons so employed 
&> paid, &; it is no defence to such claim 
against any one of these persons that another 
checkweigher has been appointed, during 
the material period, bv ballot, but not by a 
majority as aforesaid, to act as checkweigher 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to a part 
of those entitled to appoint is had, & the 
appointment of a person chosen by the 
subsequent meeting is invalid. — Bell v. 
Bennett, [1028] 2 K. B. 206 ; 97 L. J. K. B. 
713 ; 139 L. T. 70 ; 92 J. P. 106 ; 44 T. L. B. 
424 ; 72 8ol. Jo. 284 ; 26 L. G. B. 249, D. C. 

1120a. Who entitled to recover — Co-exlstence of 
majority & minority checkwelghers.] — B eix 
V. Bennett, No. 1117a, ante. 

ttS2. Add. Annotation : — Consd. Pockney v, 
Atkinson, [1030] 1 K. B. 197. 

1133. Add. Annotation : — Generally , Refd. Pockney 
V. Atkinson (1929), 46 T. L. B. 639. 

1188. Add. Annotation : — Refd. Edwards v. Gwa- 
uncaegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 

1190. Add. Annotation: — As to (1) Refd. B. v. 
Minister of Health, Ex p. Yaflfe, [1930J 2 
K. B. 98. 

1192. Fop “ .”] read “Prohibiting 

order by Secretary of State — Application of 
order. “] 


Part XV. — Quarries. 

1228. Add, Annotation : — Refd. Ooleshill v. Manchester Corpn., [1928] 1 K. B. 776. 


iilthonfth dcfoiulors were under no 
obUffatiouH t.o pursuer gva laudlordu of 
tho nousD, her avennenta sot forth n 
relevant caae of nefirlitauioe towards 
her on tlielr part Qua proprietom of 
the underground workings, which, if 
ostablished, would entitle her to 
damages.— M'O ormiok t>. Fife Ooai. 
Co., fH):n i 8. O. 19.*— SCOT. 

PART XIV. SECT. 1, SUB-SECT. 2.— B. 

r i. JiedfieUonfor indebtedness on 

aceourU of jntrdfiaeed goods — /nvaiid.] — 
It. V. Dominion Goal Co. (1907), 41 
N. S. R. 137.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 9.- 
B. (d). 

•q. Coal Mines Act, 1911, «. 55— 
Meaning of dangerous macfUncrg .] — 
Held : the ouustiou whether a part of 
the machinery in a mine was ** danger- 
ous ** >vithin Coal Mines Act, 1911, was 
always one of degrue, & scot. 55 did 
not apply to machinery which, In 
normal conditions & oiroumstanoes, was 
not a souroo of daugcur. Sc which became 
dangerous ouly in the extraordinary Sc 
exceptional circumstanoes of a general 
bitfakdowD. — T opriok t>. HAnLiPAr, 
[19281 S. C. (J.) 01.— SCOT. 


PART XIV. SECT. 1, SUB-SECT. 9.— A. 

ap. Siahtlorg defence — Nature of .] — 
Observations on the nature of the 
statutory defence competent to mine- 
owners under Coal Mines Act., 1911 
(C. 50). 8. 109 (8). — ^PaBK V. WUAONS 
Sc Cltdb Coax. Co., Haoobbtt v. 
WiLBONa Sc OVLDE OoAi. Co., 11988] 
8. C. 121.— SOOT. 


PART XIV. SECT. I, SUB-SECT. 9.-»- 
B. (I). 

•t. Duty to if^spect every part of 
mine in which work is carriea on,} — 
Held : a disused out through was part 
of a mine, in respect of which inspection 
was ueoeesary. — Exp, Dxllaoa (1927), 
27S.R.N.S.W.64; 44N.S.W.W.N. 
39.— AUS. 


PART XIV, SECT. 1. SUB-SECT. 10. 

»w. Penal Acf— Where no jfenaUy 
imposed' — Construction.] — IJeid : a con- 
travention of the amendment to soot. 4 
ot Coal Mines KegulaUons Act, pro- 
hibiting the employment of Chinamen, 
was not made an offence under the Act 
for which any penalty is imposed. & 
the penal Act should nok be extended 
beyond the reasonalde construction 
which the words used would beskr. — 
R. V. Little (1898), 6 B. C. R. 78; 
1 M. M. esas. 220.-^AN. 


PART XTV. SECT. 2, SUB-SECT. 4. 

f i, Mining Act of Ontario, 

It. S. O., 1914 (c. 82). s. 164.J— Dotlb 
V. Folkt-o*Bribn. Ltd. (1915), 7 
O. W. N. 780 ; 8 O. W. N. 869 ; 34 
O. L. R. 42.— CAN. 

I il. .1— Htnx V. SiBNBaA 

SuPBRiaR Bilvbr MnnsB, Ltd. (1915). 
8 O. W. N. 301 : 83 O. L. R. 557 j 24 
D. L. XL 254.— CAN. 
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T<iL XZZV. Ohm U-USk 


MISREPRESENTATION AND FRAUD. 


12 . 

24. 


Part I— Representations Generally. 


Add, Annotation : — Refd. Be Wait, [1927] 
1 Ch. 600. 

Add, Annotation: — Aa to (1) Refd. Public 


Trustee v, Lancaster Duchy, [1927] 1 K. B. 
510. 

62. Add. Annotation: — Refd. Blay v, Pollard it 
Morris, [1980] 1 K. B. 628. 


Part li.--How Representations may be Made. 

79. Add. Annotations: — Refd. Jameson v. Kin- I Miller v. Cannon ITill Ltd., [1031] 2 

mell Bay I^d Co. (1931), 47 T. L. B. 410 ; | K. B. 113. 


Part III. — What Constitutes Misrepresentation. 


118. Add, Annotation :- -Apld. Hands v. Simpson I 
Fawcett (1928), 44 T. 1.. R. 295. I 

118. Add. Anyiotaiion : — Refd. Lever Bros., Ltd. 

t>. Bell (1930), 47 T. L. K. 47. | 

119. Add. Annotation: — .<4« to (2) Retd. Collins v. I 

Associated Greyhounds Racecourses (1920), ^ 
14.1 L. T. 529. i 

138a. .] — The L. Co., who held more I 

than 99 per cent, of the share capital of the I 
N. Co., agreed with one B. that he frh'mld be I 
in the service of the Jj, Co. for a terra ot j 
during which he should act as chaimian ! 
the board of director's of the N. (V>. at- a I 
salary of £8,000 a year. They made a similar j 
agreement with one S. that he slruuld be vice- j 
chairman of the same board of directors at a 
salary of £6,000 a year. While acting as ' 
chairman & vice-chairman respectively B. j 
& 8. committed breaches of duty, by secret 
speculation in the cos.* busintjss, which would ! 
have Justified the L. Co. in terminating thoii* ! 
a^eemente of service & the N. Co. in dis- 
missing them from their offices of chairman ! 
& vice-chairman. Subsequently the N. Co. > 
became amalgamated with another co. ; a. 1 
new CO. was formed, & it became necessary ! 
to cancel the appointment of B. & S. as | 


chairman & vice-chairman. Being unaware 
of the aforesaid breaches of duty by B. & S, 
tlie L. Co. agreed pay to B. £30,000 ns 
etimpensation for terminating his service 
to H. £20,000 for loss of his office as vice- 
chairman ; B. & 8. agreed to accei)t thc.se 
sums & they were duly paid. The L. C/o., 
if they had been aware of the brea-ches of 
duty by B. & H., would have trminaied th<>ir 
agreement, & B. ilc 8, would have been dis- 
iriissed from their offices without any com- 
pensation. When entering inU> the cojn- 
pensation agreement B, iV. H. <lid not fraudu- 
lently conceal, l)ut ha<l not pi*eHOMt to their 
minds, or did not appreciate the effec,t of, t-la^ 
breaches of duty they had coirimittd. On 
discovering the breaches the L. Co. the 
N. (3o. brought an action against B. <5i^ S. 
claiming rescission of the cf^mpensation 
agreement & repayment of the sums paid 
thereunder :—Held : B. & 8. oacli owed a 
duty to the L. & N. Cos. h> disclose vfe account 
for the profit of their* br(*achcH of duty, & 
their non-disclosure invalidatfjd the com- 
pensation agreement. — LKVKit Biios., I/ru. 
V. Beix, [1931] I K. B. 557 ; 100 L. J. K. B. 
78; 144 L. T. 348; 47 T. L. R. 47; 74 
8ol. Jo. 819 ; 36 Com. Cas. 1 1 1 , C. A. ; revsd., 
172 L. T. Jo. 508, H. L. 


PART I. SECT. 2, SUB-SECT. 3. 

19 I, Diatinffuifihed from repreaentU' 
tirni .] — A collateral prouilse to do some 
act, thougb it may effectively luduce 
the promisee to entcfr into a contract, 
is not, properly gpt;akiDg, a n?pre* 
sentatioD at all. — L ala Hzba Laj. v, 
Miwsnr jAGATrATf Sahai (1928), 
I. L. R. 8 Pat. 2.— WD. 


PART I. SECT. 4. 

32 U. r .} — Since the law is 

presumed to be equally within the 
knowledge of both paitloe to a oontraot, 
a mlerepr^entation of law does not 
render a coutiaot voidable by the party 
miided thereby, nnlees there are Bpecial 
cironmstanoeR. — Rum e. Pals, [1928} 
3 D. h, R.S95; fl928]2W.W.R. 123; 
22 Saak, h, B. 314.— CAN. 

32 at .1— A falae repre- 

aentatiott aa to a point of law will not 
support an action for damages. — 
Kavakxb V . Bowhet, ( 1 9281 4 D. L. R. 
907 ; [19*8] 3 W. W. R. 267.— CAN. 


PART I. SECT. 6. 

63 1. Kjfect -"Contents misdescribed -- 
To one unable to read.] — J. K. WATKINS 
Oo. r. Minkk, 110281 3 D. L. R. 567 ; 
[1028J 8. C. R, 414.— CAN. 

53 U. Printed contract— Where 

mUleading.] — LNTSiprA’noNAL Trans- 
portation ASSOCN. INCOBPORATBP V. 
Capital S'iobaok Oo., 11928) 4 

1). h. R. 480.— CAN. 


PART I. SECT. 7. 

g I. .1 — Lakb V. Walters, 

[1926J App. D. 358.-8. AF. 


g il. .1 — -'An honest expression 

of value, even if crronoonB, is not a 
misrepresentation of fact ; but a state- 
ment of value which Is known to the 
pppresetfLor not to be the true value 
cannot be deemed the erpression of an 
bonoat opinion. — B erok v. Grew, 
11028) 1 B. L, K. 361 ; 23 Alta. L. R. 
281 ; 11927) 3 W. W. R. 811. -CAN. 

1 


PART III. SECT. 2. SOB-SECT. 2.— 
A, (a). 

123 1. Whether amounting to misrcjire- 
serUailon.]— Where although ropre- 
sentations, inducing the making of a 
contract, are true ho far as they go, 
they do not corer the whole truth, 
the non -disclosure, whether fraudulent 
or lunoeeut, may. a/icordlng to olr- 
cuiustanoes, so relate to the essence 
of the contract as to entitle the ropre- 
sentee to rescission,— O anadiajm Farm 
Implement Oo., Ltd. v. Alberta 
Founpry & Machine Co., Ltd. (Alta,), 
1102^] 2^ p, h, rt._.871 ; [1927] 1 


W 


1026.— CAN. 


128 if. .1— f*Hioin* r. H(;iibck 

(1863), 10 Or. 254.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.- 
A, (b). 

g, I, Fiduciary relationship.]- 

PicKFORP V. Thompson (1002), 40 
N. H. Jl. 632. -CAN. 



CasM 186-456. 


En&lish and Empire Digest Supplement, 


Part IV. — Fraudulent and 

185. Add, Annolaiiona : — As io (1) Refd. Clark v. 
TJrquhart, Stracey v. TJrquhart, [1930] A. C. 
28. As io (2) Refd. Greer Downs Supply 
Co., [1927] 2 K. B. 28. 


Innocent Misrepresentation. 

219. Add. Annotation : — Refd. Torbay Hotel v. 

Jenkins, [1927] 2 Ch. 225. 

325. Add. Annotaiion : — Refd. Trading Co. L. ds 
J. Hoff 17. De Bougemont (1928), 34 Com. 
Cos. 291. 


Part V. — Inducement, Materiality, and Alteration of 

Position. 


396. Add. Annotation: — As to (2) Apld. Clark t;. 
TJrquhart, Stracey v. TJrquhart (1929), 141 
L. T. 641. 

4^2. Add. Annotation ; — Refd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

434a. .]— Hutchinson v. Morijsy (1839), 2 

Am: 2 ; 7 Scott, 341 ; 3 Jur. 288. 

439. Add. Annotation : — Refd. Lake v. Simmons, 

' [1927] A. C. 487. 

445a. .] — Pltf. desired to be present 

* at the first performance of a play at a tneatre. 
He knew that, in consequi nee of his having 
made certain serious & unfoimdcd charges 
against some members of the theatre staff, 
an application for a ticket in his own name 
would be refused. He therefore obtained a 
ticket through the agency of a friend, who 
bought the ticket at the theatre without dis- 
closing that it was for pltf. By older of 
deft., the managing director of the theatre, 
pltf. was refused admission to the theatre 


on the night in question. Pltf. claimed 
damages from deft, for maliciously procuring 
the proprietors of the theatre to break a 
contract for the admission of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the ticket : — Held : 
the non-disclosure of the fact that the ticket 
was bought for pltf. prevented the sale of the 
ticket from constituting a contract as alleged, 
the identity of pltf. being in the circum- 
stances a material element in the formation 
of the contract, &; the action failed. — Said 
17. Butt, [1920] 3 K. B. 497 ; 90 L. J. K. B. 
239 ; 124 L. T. 413 ; 86 T. L. R. 762. 

Anrwtations: — Consd. Dystcr v. Ilandall, [1926] Ch. 932. 
Apia. Scammcll v. Hurley. [1929 ) 1 K. B. 419. Refd. 
A.-G. V. Walkergato Pr©BS, Ltd.. Same r. Bloomfield, 
Same v. Carlton (1930), 142 L. T. 408. 

454. Add. Annotation : — Refd. South London 
Greyhound Racecourses, Ltd. v. Wake, [1931] 
1 Ch. 496. 

455. Add. Annotaiion: — Refd. James v. British 
General Inscc., [1927] 2 K. B. 311. 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 

178 ii. Macfarlanb v. 

Davis (Sask.) (1011), 18 W. L. R. 498. 

-OAN. 


■d. Pleading .] — Whore a declara- 

tion allcgred that representations wore 
made by deft, falsely & fraudulently, 
to Induce pltf. to act upon them, but 
did not contain any allcf^ution that 
<left. knew the representations so made 
by him to be false : — Held : the declara- 
tion was sufllelont. — INIrlvAV r. Camp- 
HKLL (1871), 8 N. S. R. (2 G. & O.) 
47:>.— CAN. 


.] — The declamlion 

allogiHl thot deft., before tbc coiuruitUng 
of the srriovaiicc, etc., was a carrier & 
express agent; that pltf. dellvci*ed to 
one W, a sum of money to be handed 
to deft., to bo carried & delivered to S., 
it that deft, falsely & fraudulently 
ii'prescntod to pltf. that W. had 
dtAlvoTt>d said money to him, whereby 

{ iltf. was sattsflod of the fact, whereas 
n truth It htwl not been so doliven^d, 
blit appropriated by W. to his own use ; 
& by reason of such false & fraudulent 
reprosentatfon W. obtained tlmo to & 
did abscond. & pltf. lost said money, 
which he w’ould otherwise have re- 
covered from W . : — Held : It was im- 
noccHsary to aliogo that deft, knew' the 
representations to be false, the words 
falsely & fraudulently being oniilvalent 
to knowingly. — Young p. viokkiw 
(1872), 82 U. O. R. 385. -CAN. 


PART IV. SECT. 1, SUB-SECT. 8.— A. 

300 iii. .1 — Elliott v. 

Daiajicty & Co., Ltd., 11929] Argus 
L. K. 201 ; 119291 S. R. (Q). 253.— 

AUS. 


PART IV, SECT. 1, SUB-SECT. 8.— C. 

d 1. Converaation with third 

norfi/.] — F itzpatrick v. Michki. (1928), 
28 a. R. N. 8. W. 285 ; 45 N. S. W. 
AV. N. C9.— AUS. 


PART V. SECT. 1, SUB-SECT. 1. 


i 


337 V. .) — Canadian Bank of 

COMMEBOK V. DlHTRIcn* llKOISTltAR OF 
WiNMPKG, (19291 4 D. L. R. 318 : 2 
W. AV. R. 407 ; 38 Man. L. R. 275 ; 
aSfg.. 119281 3 AV. AV\ R. 630.— CAN. 

337 vl. .1 — Since In an action 

for deceit pltf. cannot succeed without 
proof of deft, ’8 fraudulent Intent, deft.'s 
state of mind Is of the essence of the 
case ; & the inforonoe as to what his 
state of nilud was is one which the jurj" 
must make for itself from the facts 
given In evidence. — McLeod v. 
Hi giies, 11930] 1 AV. AV. R. 835 ; 2 
1). L. R. 937 ; 24 Alta. L. R. 427.— 
CAN. 


FART V. SECT. 1. SUB-SECT. 6.— 

c. ^ 1 ). 

428 i. Admission that inducement not 
relied on.] — 8. purchased certain farm- 
ing land from the C. Co. S. brought 
an action against the oo. & H. Its 
; managing director jointly, olaimlng 
damages incurred by him as a result 
I of lieiiig Induced to purchase the land 


by reason of the fraudulent representa- 
tions made to him by the co. & H. 
The jury returned a verdict in favour 
of 8. In cross-examination S. ad- 
mitted that he had had experience as 
a dairy farmer in other parts of the 
State, & that ho went over the land in 
question before purchasing it & had 
used his own judgment in w'hat ho 
saw : — Held : tJie Jurj' w’cro not bound 
to interpret the admission made by 
S. OB being that he had rqjiod ex- 
clusively on his own judgment, but 
might accept it as meaning that he 
applied his owm judgment to the facts 
presented to him by his ow'ii observa- 
tions & by the information he derived 
from dofte. — Saqar v. Closer Sf.ttle- 
MENT, Ltd. (1929), 29 S. R, N. 8. AV. 
199 ; 46 N. S. AV. W. N. 79.— AUS. 

PART V. SECT. 3. 

si. Representation relating to restric- 
thv covenant.] — AA^bere a person en- 
titled to the benefit of a restrictive 
covenant has made a positive repre- 
sentation to another person, that the 
covenant will not be dnforoed as 
against him, & has thereby induced 
the other person to alter his position 
for the worse, so that it would be 
unjust to ask a ct. of equity to compel 
the i>erformance of the covenant by 
injunction, the representation raises an 
equity which debars a claim for equit- 
able relief In respect of the covenant. — 
Greater Sydney Development 
Assoex,, Ltd. t*. Rivett (1929), 29 
i S. R, N. S. AV. 356 ; 46 N. S. AV. AA\ N. 
i 99.— AUS. 
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Vcd. XXZV.— ICsiepremotation and Fraud. Cases 464—726. 


Part VI.— Who are deemed Parties to the Representation. 

464. Add. Annotation ;~-Refd. Konskier v. Goodman, [1928] 1 K. B. 421. 


Part VII. — Remedies for 


Misrepresentation. 


Sub-sect. 3.— Injunction (Vol. XXXV., p. 62). 
For Passing off action.] — See Trade & 
Trade Unions read “ Passing off action.] — 
See Trade Marks, Vol. XLIII., pp. 264 
et eeqr 


509. Add. Annotaiione : — Refd. Houghton v. Not- 
hard, & WiUs (1927), 44 T. L. K. 76 ; 

Ariff V. Kai Jadunath Majuro dai* Bahadur 
(1931), 47 T. I.. 11. 23cS. 


Part IX. — Proceedings for Rescission. 


634. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

645. Add. Annotation : — As to (3) Refd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 

649. Add. Annotation : -fietd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 610. 

673. Add. Annotation : — Consd. Delavenne v. 
Broadhurst (1930), 70 L. Jo. 355. 


682. Add. Annotation : — Refd. Blay v. Pollard A; 

Morris, [1930] 1 K. B. 02S. 

686. Add. Armotation : — Refd. Hlay v. Pollard 
Morris, [1930] 1 K. B. ‘‘.28. 

695. Add. Annotatioyis : — Refd. ITyinan v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416; 
May V. May (1929), 98 L. J. K. B. 770. 

725. Add. Annolation Refd. Re City Equitable 
Fire Insurauce Co. (2), [1930] 2 (3i. 293. 


PART vn. SECT. 1. 

468 i. Damages <£: rescission altema- 
tive — Except as to damages due to 
partial execution of contract.] — A porty 
to a contract entitled to have it 
doclarod rescinded on the (p-ound of 
fraudulent miHrcpi'esentations may, in 
addition to reaCisslon, obtain judgment 
for daniageH for any Iobh Inciinm by 
him owing to bJe partial execution of 
It. The niJo that a party who ban la^en 
led Into a contract by fraud cannot 
both repudiate the contract & recover 
damages contcrnplutcN those damages 
which arc given for breach of contract 
& which, therefore, are iucomiiatlblc 
with repudiation. — IliLi. v. Stki'Ijen 
Motor & Akro Co., I.td., .3 

D. L. U. (*.70 ; 2 W. VV. M. 97 ; 23 
S. L. 11. r).'i2 ; versa., [1929] 2 I). L. l\. 

CAN. 

468 ii. .1 — Moroan v. Huoson 

Bay Mining & Smelting Co., [1930] 
2 I>. L. II. />87. CAN. 

PART VIII. SECT, 1. SUB-SECT. 2.— A. 

631 iv. .] — Irving v. 

Merygold (1847), r, V. C. H. 272.— 

CAN. 

531 V. .)~ADAiRr. Tilton, 

[ 1 928 1 4 V. L. 11. 1 8,3 ; 1 1 928] 3 W. W. 11. 
92.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.— B. 

643 1. General rule' — Proof of damage 
necessary.] — In order to establish a 
cause of liction for deceit [dtf. must not 
only allege but also prove that he 
suffered actual dumugo in consequence 
of deft. *8 false representation. — Cal- 
gary Bbrald, Ltd. v. Barneb Corpn., 
11929] 1 D. L. ll. 992; 1 \V. W. H. 
428 ; 21 Alta. L. R. 120 ; revsa., [1929] 
1 D. L. k. 114 ; [1928] 3 \V. W. H. 
543.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 2.- C. 

649 V. .] — In an action of dfjceit : 

— IleJUi : the co. whose bonds pill, bad 
been induced by deft, appit. to buy 
was not, as rcprescDtcd by appit., ** wi 
established Industry inaldng money,” 
& since appit. knew It was not & pltf. 
was Indxiood by said representation 
into making the purchase, he was 
entitled to damages. — Ferguson v. 


Northwest Brick & Supply Co., 
Ltd., [19311 1 W. W. R. 543; [19.B] 
2 D. L. It. 275.— CAN. . 

PART VIII. SECT. 1. SUB-SECT. 6.— A. 

ta. Mierrpr. seniation as to number 
of sheep — uau of ascertaining number 
for assessnu^nt ra damaocs.]-- On a 
claim for damagt^s for frauduient mis- 
representation. it »rfi,8 found that in 
order to induce pJtf. t * enter into an 
ngroeincnt on Aug. i.'), 1928, deft, 
fraudulently reprosonted that. In bis 
oi)inlon, there were 7,000 ewes of the 
value of 258. each depasturing on a 
eortahi property. A miisUT made on 
.Sej>t. 18, 1928, showed that tboro were 
4,050 ewes then on the property : — 
Held ; in assessing the amount of 
damages, Aug. 15 ^ not Hept. 18 was 
the (late on wbleli the number &; value 
of the ewes should ho ascertained. — 
OERAGiirv c. kJiHiE, [1929] S. H. (Q.) 
205.- AUS. 

PART VIII. SECT. 1, SUB-SECT. 6. --B. 

572 I. Damage 7nvsl be tvilural rcjfull 
of represeiUatUm. ] — Cohhe - M J i.lkhd, 
JyjTj. V. Devine, [1928] 2 D. J.. It. 809 ; 
[1928] y. U. k. lOJ.-- CAN. 

PART VIII. SECT. 1, SUB-SECT. 6. - C. 

583 ili. .] — Blow v, City of 

11 ALII' AX <1921). .54 N. P. k. 207 ; 56 
D. L. Ft. 239.- CAN. 

583 Iv. — .j .Jensen r. Lkac.ti, 

[1931] 2 W. W. It. 815.- CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— D. 

688 viii. .]~-1 ji an action for 

damages for deceit, pltfs. alleged faJm:; 
Uipres(;ntat ions by deft, in regard to 
land in Ii. C. w'bich deft, had conveyed 
to pltf. in exchange for land in A. : — 
Held : deft, made no knowingly false 
representatlcms as to the situation of 
the wt'Stem boundary of the laud, or 
as to the amount of timl>er upon the 
land ; but deft, did represent to pltf. 
that there were two springs upon 
the land, which was not tin* truth, os 
he knew, & that tliLs mlsrepreHeutatiou 
was material, w'a« relied upon by pltf., 
& constituted fraud & deceit which 
rendered deft. Uable in damages. The 

3 


true motiKuri' of dainagoH was the 
dlfferoiieo betwetui l.he value of th(» 
land, w'lDioul the siuIngR & its value 
aHHUinli\g the spilugs t.o be on it as 
rtquM'.KcnDfd.- 1‘K.KRY v. Downs (1913), 
24 VV. L. R. 107 ; 1 1 l>. I.. R. (J70.- • 
CAN. 

693 i. Daic. of ahccrtainrneni of value, 
— iJftte oj //wrrA^MT.]— IJ AKDM AN v. 
McLeod (1929), 26 M. R. N. S. VV. 
578 ; 43 N. S. W. VV. N. 194.~ AUS. 

PART IX. SECT. 1, SUB-SECT. 2. • B. 

639 ii. ; -.] Where a party 

io a contniof. weeks to vitiate It for 
fraud he is under the hurdtm of plciMlJng 
& eHiablihidiig facts Hutficient for that 
))urpos<;. The burden of jiroof cannot 
l>e sliifted until be has estiihliMlied a 
')yrimd Jade citsc. Lahuy v. .Joiinhon 
& SKJMicni, i J92HM D. L. R. 950 ; [1928] 
3 W. VV. Jt. 417. CAN. 

PART IX. SECT. 1, SUB-SECT. 2.— C. 

642 iv. - — .)— Wheeler v, Atkin- 
son (1920), 28 W. A. L. ll. 12.— AUS. 

PART IX. SECT. 2, SUB-SECT. 1. 

703 V. .)- (Janadian Credit 

Men’s Thust Ass’.v v. Bi^ngalow 
Constrution O)., [1928] 2 J>. Iv. R. 
HI. - CAN. 

PART IX. SECT. 2. SUB-SECT. 4.- A, 

708 I. fVben orderrd.] ~ IJkhh v. Ross 
fSask.) (1912), 22 W. L. K. 742 ; 3 
W. W, K. 251 ; 8 D. L. R. 798. -CAN. 

PART IX. SECT. 2. SUB-SECT. 6.- C. 

722 i. General rule ,.} — KlkynhauS 
Brothers v. WKssEiiH' Tulstek. 
[1927] App. J). 271.— S. AF. 

PART IX. SECT. 3, SUB-SECT. 6. 

742 ii. .F— Carriquk v. Catts 

(1934), 7 O. W. N. 500 ; 32 O. L. It. 
548.— CAN. 

742 ill. .]• - Morin v. Anger, 

[1931] 1 D. L. K. 827. - CAN. 

742 iv. .] — Wkyebman V. 

Fageol Motor Sales Co., [1931] 2 
D. L. H. 817.— CAN. 

742 V. .]— B'bidigaire Corpn. 

tj. Steedman (1931), 3 D. L. R. 370. — 
CAN. 



Oaiea 749—782. ENOiiiSH and Ekpirb Disest Supplemeitt. 

748. Add. AnnoUUiona : — Retd. Weld v. Petre 755. Add. Annotation : — ^Refd. Lever Bros., Ltd. 
(1928), 97 L. J. Ch. 399 ; Lever Bros., Ltd. v. BeU, [1931] 1 K. B. 667. - 

V. Bell, [1931] 1 K. B. 657. 


Part X. — Misrepresentation as a Defence. 

774, Add. Annotation : — Reid. Re Wait, [1927] 1 Ch. 606. 


Part XI. — Effect of Fraud on Innocent Parties. 

782. Add. Annotation : — Refd. Re Lloyds Bank, Ijtd., Bomze v. Bomze (1930), 47 T. L. R. 38. 


PART IX. SECT. 8, SUB-SECT. 9, 

7B7 vil. .1 — In proceedings 

for ourlal roscisslon of a contract io 
take shares, the shai'choldcr’s olalni 
for rescission may be barred by laches 
or delay on the ground that eqtilty will 
not lend its aid to those who sleep on 
their rights. — Ife Lucks. Ltp. (Sbr* 
PKLI/S Case), 11928] V. L. n. 4«0 ; 
119281 Argus L. U. 288.- AUS. 

767 vili. .] — Cahill v. 

NfciTOLLfi, 11029] 1 D. L. R. 239.- CAN. 


PART X. SECT. 8, SUB-SECT. 1. 

778 li. doctor sold 

his practice for £500. The purohaser 
paid two instalmentH of the price, but, 
when sued for the balance of the price, 
ho stated in defence that he had been 
Induced to enter into the contract by 
the false & fniudulent misrepresenta- 
tions of the seller : — Reid : the pur- 
chaser’s claim of damages, being 
illiquid, & based not upon the contract 
of sale but ^pon delict, could not (jon- 


stitute a relevant defence to the action. 
&; could not be dealt with as a counter- 
claim In that action. — S mart r. 
WILKINSON, [1928] S. C. 383.— SCOT. 

PART XI. 


r i. 8. P. Rutledok u. Anderson 



24 Man. L. R. 40S.~-CAN. 
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VoKZZXV. Cases 27— 72. 


MISTAKE. 


Part II. — Mistake of Law. 


27. Add. AnnoioHona : — to (2) Consd. Leaver 
Bros., Ltd. V. BeU (1930), 47 T. L. R. 47 : 
Robert A. Munro & Co. v. Meyer, [1930] 2 
K. 6. 312. 

31. Add, Annotafion : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 

34. Add. Citation : — previous proceedings^ 8uh nom. 
Ainsworth v. Wilding, [1896] 1 Cb. 673. 

Add. AnnotaHon : — OenercUly, Refd. Kinch v. 
Walcott, [1929] A. C. 482. 

36a. Payment of tax.] — The suppliant co. 


paid betting duty under Finance Act, 1926 
(c. 22), s. 15, in respect of a totalisator, & 
afterwards the House of Ijords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co, then prosont^ed 
a petition of right claiming the return of the 
amount of the duty on trie ground that it 
had been paid under a mistake of fact ; — 
Held : the suppliants’ mistake as to their 
liability to the duty was a mistake of law 
not of fact, thert^foro they could not 
recover.— N ational Paim-Mutttel Assocn., 
Ltd. V. It. (1930), 47 T. L, H. Ill), C. A. 


Part III. — Mistake of Fact. 


58a. .] — The L. C‘o , who held more than 99 

per cent, of the 8h,ire capital of the N. Co., 
agreed with one B. that he should be in tlxe 
service of the L. Co. for a term of years 
during which he should act as chairman of 
the board of directors of the N. Co. at a 
salary of £8,000 a year. They made a similar 
agreement with one 8. that he should be 
vice-chairman of the same board of directors 
at a salary of £6,000 a year. While acting 
as chairman & vice-chairman respectively 
B. & S. committed breaches of by 

secret speculation in the cos.* businefc.«, 
which would have justified the L. Co. in 
terminating their ajpeements of service & 
the N. Co. in dismissing them from their 
otBces of chairman & vice-chairman. Sub- 
sequently the N. Co. became amalgamated 
with another co, ; a new co. was formed, & 
it became necessary to cancel the appoint- 
ments of B. & S. as chairman & vice-chairman. 
Being unaware of the aforesaid breaches of 
duty by B. & S. the Iv. Co. agreed to pay to 
B. i^0,000, as compensation for terminating 
his service &; to S. £20,000 for loss of his 
office as vice-chairman ; B. & S. agreed to 
accept these sums & tliey were duly paid. 
The L. Co., if they had been aware of the 
breaches of duty by B. & 8., would have 
terminated their agreements, A B. & S.»would 
have been dismissed from their offices without 
any compensation. When entering into the 


compensation agrcHnncnlH B. & M. did nut 
fraudulently conceal, but had not present 
to their minds, or tlid not appreciate the 
effect of, tlie brooches of duty they had 
committed. On discovering the breaches 
the L. Co. the N. ('o. brought an action 
against B. & 8. claiming rescission of the 
compensation agreements ^ repayment of 
. the sums paid thereunder: — Held: the 
(compensation agreeiuentsj v»'ei*e void, having 
been made under a common mistake as t/o 
the legal relation between the parties, 
paii>’ believing, contrary to tiie truth, that 
the one was entitled to claim & the other was 
bound to pay competjsation. — L ever Bros., 
l/TD. V, Beix, fl93lj 1 K. B. 567 ; 100 L. T. 

K. B. 78 ; 144 L. T. 348 ; 47 T. L. H. 47 ; 
74 Sol. Jo. 819; 38 (5om. (.W 111 C. A.; 
revsd., in L. T. Jo. 508, if . L. 

64. Add. CUaiiom:--9Q fu J. K. B. 621; 137 

L. T. 233 ; 43 T. L. H. 417 ; 33 Com. Cas. 
16, n. L. 

65. Add. Annotation RelU. Uretu* v. Downs 
Supply Oo., [1927] 2 K. B. 28. 

66. Add. Annotation: — Consd. Creer v. Downs 
Supply Oo., [1927] 2 K. B. 28. 

71, Add. Annolaiion : — Refd. haka v. Simmons, 
[1927] A. 0. 487. 

72. Add. Annotation Refd. Grcoi v. Downs 
Supply Co., [1927] 2 K. B. 28. 


PART II. SECT. 2, SUB-SECT. 1. 

11 V. .] — Held: oven If the 

money had been paid under a mistake 
of law, it oonld not be recovered back. 
— OAcrLFusLU V. Arnold (No. 2), [19261 

1 D. L. R. 298 ; 34 B. C. R. 398,“-CAN. 

11 vl, .] — Where a licence fee is 

demanded by a municipality tmder a 
claim of nght, without fraud or 
imposition. Sc the person of whom it is 
demanded knows that it is demanded 
<^y by reason of a certain bye-law, 
Sc chooses to yield to the demand rather 
than contest it, the pa 3 rmont is regarded 
as a voluntary one Sc the money 
cannot be reoovered back even it the 
bye-law was vUra vires. — Oolwood 
Park Asboon., Ltd. v. Oak Bat 
OoBPK.. [imi 4 D.L. K. 812; [19281 

2 W. W. R. 698.— CAN. 


PART II. SECT. 2, SUB-SECT. 2. 

a i. Payrtu^ftU of Money 

j)aid voluntarily to a municipal cor- 
jioratiou undor a clahu of right, with- 
out fraud or imposition, f<»r a tax or 
licence cannot, without statutory aid, 
l>o recovered, back, even Uiough such 
tax or Uceneo could not have botm 
legally demanded or cnfoiood. — 
Fowler & Andrewh r, 

C’lTRKN TOWNBHIP, [1930! 3 W. W- R* 
J2; 53 B. C. Jl. 47.-- CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

SA. [Qiwmiux of riuhts depewJtein 
mlrvd queslions of law df /aci— Af 

which provides for the relief of a 
]>er 80 D who makes lasting iruproye* 
ments on the land of another under the 
belief that it Is his own, the wo^ 
•* under the belief that the land is his 


own " Imply a rnisUtko regard ing 
Bufllciency Of tlth^ ifc not a uilnUiko 
regarding tho bound arlos of Ids own 
land ; &, even It the rule covers mis- 
takes Uft to bouiidfiriuH, the ** belief ” 
niunt he real, ImhuI fide Sc roac^onablo, 
that iri. it iniiHt be founded on Jnforma- 
t Ion or ashurajKMiH such as would guide 
an ordlaarily careful Sc oomiKJbint man, 
U not prt<dicted merely on tho alwonco 
of infonnatlon or InQulry, ospocially 
where inquiry is suggi^sted by tho nature 
ot the olrcumsUinces. — Aijmann v. 
McKenzie, [1928] 3 W. W. 11. 233.— 
CAN. 


PART IIL SECT. 2, SUB-SECT. 3. 

• 1. Mistake as to identity of 

jHiyee — InietUinn of payor — Question for 
JMrM.l— BCNUK <AC«l RAUAU*Tf LTt>. 
V. Yxico SiMU (1928), 28 S. K. N. tS. W. 
265 ; 46 N. 8. W. W’, N. 60,--AU8. 
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75. Alter this case add See, cUso, Misrepre- 
sentation & Fraud, No. 446a.** 

85. Add, Annotaiion : — As to (2) Refd. Blay v. 
PoUard & Morris, [1930] 1 K. B. 628. 

86. Add, Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

87. Add. Ciiationa 96 L. J. Oh. 38 ; 136 L. T. 
236. 

94. Add. Annotations : — Apld. Kennedy v. 
Thomassen, [1929] 1 Oh. 426. Refd. Lever 
Bros., IM. V. BeU (1930), 47 T, L. R. 47. 
After this case add ** See, also, Oontractt, 
No. 3081a.** 

96. Add. Annotations : — Consd. Lever Bros., 
Ltd. V. BeU (1930), 47 T. L. R. 47. Refd. 
Robert A. Munro & Co. v. Meyer, [1930] 2 
K. B. 312. 


100. Add, Annotations : — Refd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. R. 47 ; Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 

101. Add. Annotation : — Refd. Lever Bros., Ltd. 
V. BeU (1930), 47 T. L. R. 47. 

126. Add, Annotations : — As to (1) Consd. Blay v. 
PoUard & Morris, [1930] 1 K. B. 628. As to 
(3) Apld. London Holeproof Hosiery Oo. v. 
Padmore (1928), 44 T. L. R. 499. Consd. 
l^ever Bros., Ltd. v. Bell, [1931] 1 K. B. 
667. 

186. Add. Annotation : — Consd. Lever Bros., Ltd. 

V. BeU (1930), 47 T. L. R. 47. 

157. Add. Annotation : — Refd. Lawrence v, Oassel, 
[1930] 2 K. B. 83. 

173. Add, Annotation : — Generally, Refd. Hotne & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 46 T. L. R. 134. 


Part IV. -Mistake in Expression of Intention and Relief 

Therefor. 


203a, .] — P. & M., who had been partners as 

' garage proprietors, agreed to dissolve the 
pai*tnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
‘ all liabUities of the firm incurred after 
Mar. 4. P. informed his f ther, who was a 
solr., of the dissolution of the partnership, & 
the father prepared a wntten agi*eement to 
carry it out. By this document M. was 
made liable to indemnify P. in respect of aU 
rent due before Mar. 4. This agreement was 
handed to M., who was asked to road it, 
he looked through it signed it, although 
he said he could not understand it. On a 
claim by P. to bt) indemnilied in accordance 
with the writt<‘n agreement in respect of rent 
ai^cmed due before Mar. 4, M. pleaded that 
he signed the agreement under the belief 
that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual 
mistake of fa(;t, & that tlie only agreement 
arrived at was that M. should indemnify P. 
to the extent agreed upon orally. Fraud 
was not pleaded, nor was rectilication claimed 
in the pleadings. At the trial the judge 
found that M. signed the agreement handed 


to him with practically no consideration of 
its terms, & that os a stipulation had been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement 
must be rectified to make it conform to the 
oral agreement. P. appealed : — Held : ( 1 ) as 
M. knew that the agreement which he signed 
was an a^eement for the dissolution of the 
partnership between him & P., it was not 
open to him, in the absence of fraud or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the plea of non 
eat factum merely because if he had carefully 
read & understood the document he wouid 
have objected to one of its terms as not in 
accordance with the oral agreement ; (2) in 
the absence of any allegation of fraud or 
conduct amounting to fraud, & in the absence 
of any claim for rectification, it was not open 
to the judge to rectify the written agree- 
ment ; (3) there was no evidence of mutual 
mistake. — Blay v, Pollard & Morris, 
[1930J 1 K. B. 628 ; 09 L. J. K. B. 421; 143 
L. T. 92 ; 74 Sol. Jo. 284, 0. A. 


Part V. — Relief in 

216. Add. Annotation : — Dbtd. Ixjver Bros., Ltd. 

V. BeU (1930), 47 T. L. R. 47. 

244. Add, Annotations : — Refd. Robert A. Munro & 
Co. V. Meyer, [1930] 2 K. B. 312 ; Lever Bros., 
Ltd. V. Bell, [1931] 1 K. B. 567. 


Cases of Mistake. 

249. Add. AnnoicUion : — As to (1) Refd. Public 
Trustee v, Lancaster Duchy, [1927] 1 K. B. 
516. 

264. Add. Annotaiion : — Refd. Lever Bros., Ltd. 
r. Bell, [1931] 1 K. B. 667. 


PART III. ‘SECT. 2, SUB-SECT. 7. 

1 i. .]— Burke v. Bitouif. (1900). 

Cout. 365.— -CAN. 


PART III. SECT. 2, SUB-SECT. 8.— C. 

■b« AssiffnTnent of judfftnent .] — The 
assignment specifloally mentioned t\TO 
Judgments, & the judgment in qucHlloii 
was a third Judgment ou acd by the 
asBlgiior : — Ileid : since at the time 
of the assignment the astdguoc did not 
have fcuid third Judgment in mind at 


all & it wort not meutiouod, there was 
no consensus ad idem with respect to It. 

therofoi'e, the assignment did not 
cover It, although the assignor was 
willing to assign it, & believed he was 
nasiguiug It. — llYous r. Zawthcowski 
& Uosa, 119281 1 D. L. R. 521 ; (1928J 
1 \V, W. K. 332 ; 22 Saak. L. R. .305.— 
CAN. 


PART III. SECT. 2, SUB-SECT. 9.— C. 

d I. ,] — Stinson v. Mooue 

(1803), 10 Gr. 94.— CAN. 

6 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

192 ii. .) — ^Master r. Phipps 

(1855), 5 Gr. 253.— CAN. 

PART V. SECT. 2, SUB-SECT. 1. 

216 il. . Mistaken belief UuU 

money due — Onus of proof on plaintiff. \ 
— Hecsey V, Rbichb, (19271 App. D. 
554.— S. AF. 

PART V. SECT. 8, SUB-SECT. 1.— 

r i. .1 -^Whon V. McLean 

(1867), 13 Qr. 361.— CAN. 



293. Add. AnnoMion ReM, Eagle Star & British 
D^inions Insce. v. Keiner (1927), 43 T. L. R. 

"• Poi-i-abd & Morris, No. 

203a, ante. 

308. Add. AnnoUdion; — Aa to (2) Refd. Blav v 
Pollard & Morris, [1930] 1 K. B 628. 

408. Add. Annotation ;~ReU. Re Lloyds Bank, 


Vol. XXZV.—Bfistake. Oases 898— MO. 


l"^h 2^^^ * Ledorman v. Bomzo, [1031] 


- — •] — Smith ». Pawson (1866), 26 

L. T. O. S. 40, 0. A. 

420. Add. Annoiaiiona ; — Expld. Re. Mason (1928). 

BMd. Re Blake, Re 
£>na*^’8^Petition ol Riglit (1031), 100 


Part VI.— Recovery of Money Paid under Mistake. 


4-58. Add. Annotation : — Apld. Home & Colonial 
Insce. V. London Guarantee & Accident Co 
(1028), 45 T. L. R. 134. 

463. Add. Annotation : — Refd. Re Regent Finance 
<fe Guarantee Corpn., l.td. (1930), 09 L. Jo. 
283. 

464a. Mistake must haye been cause of payment.] - 

Where an action was brought for money 
paid under a irustake of fact. A; pltf .’s evidence 
showed that if hr had known of the fact, 
his ignorance of ti;e law would still have led 
him to pay : — Held : as knowledge of the 
fact would not have alTected his conduct the 
action failed. — Home A Colonial Insurance 
Co., IjTD. V. lAlNDON GUARANTEE A ACCIDENT 
Co., Ltd. (1928), 45 T. L. R. 134 ; 73 Sol. Jo. 
60 ; 34 Com. Cas. 163. 

471. Add. Annotation : — ^Refd. Calico Printers* 
Assocn., Ltd. v. Barclays Bank (1931), 145 
L. T. 61. 

487. Add. Annotation : — As to (2) Apld. liorav A 


(Colonial Insce. i\ Ijondon GuarantiMi A 
Accident Co. (1028), 45 T. L. R. 134. 

511. Add. Amwtations -Cons^a He Mason (1928), 
97 L. ,1. CJi. 321. Refd. Marconi’s Wireloi^s 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 
533. Add. Annotations : — .Ls to (1) Refd. Marcjoni’s 
Wireless Telegraph (A*, v. Newman 119301 
2 Iv. B. 292. ^.s to (2) DIstd. Beckitt 

V. Barnett, Pembroke A Slato (1927), 41 
T. L. R. 63. Refd. Lever Bros., IJd. v. 
Boll, [1931] 1 K. B. 5,57. (icneralUja Refd. 
Horne A Colonial Insce. v. Ijondon Guarantee 
A Accident Co. (1928), 45 T. L. H. 134. 

536. Add. Annolafion Consd. lie Mason (1928), 
97L. J.Ch. 321. 

537. Add. AnnoUdion : — Refd. Hritish A North 
Muropean Bank v. '/alzstein, 119271 2 K. B. 
92. 

540. Add. Citations: — [1927] 2 K, B 92; 9(1 
L. J. K. B. 539 ; 137 L. T. 127 ; 43 T. L. U. 
299. 


PART V. SECT. 8, SUB-SECT. 2.— 
A. («). 

282 iii. lievad. on other sroundfl, 
rilUO] 3 W. W. R. 480 ; 48 D. h. K. 
447. 

282 lx. .] — Samson v. 

Burr, [1027] N, Z. L. R. 119.— N.Z. 

282 X, ,] — An aprrocnient 

for the sale of iiiinoral claiins held to 
have been eiitcml into under a inlBtako 
coTrmion to both parties, they thinking 
that they were contracting with respect 
to claims of a reasonable size, whereas 
the olainifl in question wore In fact 
substantially encroached upon by a 
previously Crown granted claim. The 
purchasers were, therefore, held en- 
titled to an abatement of the purchase- 
price. — B ahron V. Mouoan & Hilvkh 
Leap Mines, Ltd., [1930] 3 W. W. K. 
05 ; 4 D. L. R. 985 ; 43 B. C. R. 84.— 
CAN. 


•f. IteoBonahkness of mistake .] — 
Held : not a question In issue. — 
Tshoba CJoloeby (Natal), Ltd. v. 
T^oba C5oal Syndicate, Ltd. (1920), 
47 N. L. R, 526.-— S. AF. 


PART V. SECT. 3, SUB-SECT. 2.— 
A. (b). 

^ 300 ii. . j — CorriNOHAM v. 

Boulton (1857), 0 Gr. 186.— CAN. 

300 iii, Unless induced by other 

i?c Gold Medal Furn, Mpo. 
Co., Ex p. Scythes A Co. (Ont.>, 
[1927} 2 D. L. U. 323 ; 8 O. B. R. 169.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 2. • 

A. it). 1 

326 i. Whailtcr ym/i/rd.] --Wln;ro an j 
Instrument purporting to evidence ae. ‘ 
ugpooment for the sale of land does not 
soourately repi-esent tho true agree- 
raent, the ct. will entertain an action 
to have it recUlied & for the speoltk; 
perfonnauce of the real agreement, even 


though only ore) evi l.o.ce Is addticed in 
Kupiiort of the ciaiui h*i- »(H'tffical.ioii. 
lUNOS V. ZBKYSKI, IlD.’oj 3 W. W. 11. 
115 : 4 D. L. R. 1040. CAN. 

PART V. SECT. 4. SUB-SECT. 1.— 
B. (a). 

363 iii. .]--Kven in a 

common -law action on a wrttton con- 
tract, the defence of luutna) inlstake 
may bo raised, A parol evitlem'o 
admitted to support It, although (hdt . 
does not claim rectlficafion or resirls- 
sion of the contract. — C lauk r. 
Aj’PLEBY, [19281 2 1). L, R. 95 ; [1928) 

1 W. VV, K. 784.- CAN. 

PART VI. SECT. 2. SUB-SECT. 1. 

456 V. - —.1- ISfAXWELL K. .1., 

Ltd. V . Bank or Nova Hcotia, [1929) 

1 D. L. U.616: G3 <). L. IC. 323 ; rnwy. 

[ 19281 4 D. L. R. 490 ; 02 u. L. It. 000. 

-CAN. 

8g. Extent of onus of proof.]- in ordor 
to 8UC(!eed In an action to n»eover hack 
money paid under a inieBjki* of fact 
pltf. muHl prove, not only the mlHtakc . 
of fact which liiduce<l him t.o part 
with the money, but -also that und<T 
the particular clrouiiHtances tho law 
is able to impute to deft. t)io iictlou 
of a promise to repay it. '’i'he con- 
ditions under Avbich the law will 
Impute such a promise cannot, it i 
seems, be rcidiieed to a common I 
formula.- -OAitDE.N Rtveu Uuuai. 
Mir.vnTii*Ar.(TY v. Montreutl. (1928J 
3 W. W. R. 22 : am., [1929] 2 I). L. R. i 
396; 1 \V. \V. U. 486; 23 58. L. R. 439, ' 
-CAN. 

PART Vf SECT. 2. SUB-SECT. 2. 

466 i. General rule .] — In o, i>roper 
case money paid under a mistake, of 
fact may be recovered back. The four 
conditions of a propetr case are : (a) tho 

7 


mislHki' was an honc.^i. onn, ii. (hole 
was n gomiin(‘ bo/ol Jhte Ix.Jliil on tin; 
])art of t h(‘ pa.Yf'p nf f lxi immcy liiat 
certain fads <‘xiHi»‘d which did not 
isxist ; laches or ncgligdUM* do not of 
fhcms<-lvcn a /Ted. the Imuui Jiite.s of Ids 
la'Ilcf, iN jnnaii*^ of knowledge will not 
Ijiiimtc knowledge uhIchh he wilfully 
alailained from inquiry ; (5) the 

mistake must havf? been hetween the 
j payer Si. Ihi- reecivm’ of the tnoimy, i.e. 
j tlx; reeeivor mUKt iiavo' Incn in hoin(; 
j way a. j»art y i.o l.he mlslaki*, el(,ix‘r as 
' hxlncing it or as respoMKihlc for it or 
I eonncct.ed with it. ; (e) the fa/its as 

they were believed to be must have 
! imnosed an ribligatiot*. legal, (xiuilable 
or moral, 1,0 make tiie payment, ; 
(it) Mx* receiver of the mt,ix-y had no 
h gal, (siuilublc or moral lighl, to retain 
the /noMoy as against i.he payer. - 
itOV AI. liA.VK or Ganailv V, R,., 119.311 
1 \V, VV. It. 709 ; 2 1>. i.. It. 085.- - 
CAN. 

PART VI. SECT. 2. SUB-SECT. 3. 

475 xJx. .1- f.'AVADIA.V Moht- 

OAOK AMSOV.W V. U., 11 917 J 1 \V. W, R. 
1130 ; 10 Hask. J.. It. 30 ; 33 D. L. U. 
43.-'CAN. 

476 :<x. - .] • 'Fhe iiile Uiat when; 

money ;.s paid ui>on (ho supposition 
that a Hpeeinc foot, whlcli If B’ljc would 
entit le the payee to the money, is true, 
but it is In reality untrue, the money 
may, generally siioaking, lie recovered 
back, was applied ixireiri in favour of 
pltf., a CO. oMgagcsl In financing tho 
Halt! of Trjf>tor curs, where If, advanced 
morxjy ti» deft., a wholesale dealer in 
e,ar.s, thinking t hat it was dealing with 
respect to Ac obtaining title tx) a car 
then bchjg sold by deft., whereas In 
truth tho car In question had, wlt.bout 
the knowledge of deft., 6c through tho 
fraud of a retail dealer, been sold by 
the latter & title thereto had passed 
to the imrchaser from him. — 1 >aoiwo 
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662. Add. CiUUions :^1B7 L. T. 633; 17 Asp. 
M. L. 0. 306. 

Add. AnnotoHorif — Expld. Smith Hogg v. 
Bamberger (1928), 07 L. J. K. B. 458. 


577. Add. AnnotcUion : — ReM. Jie Regent Finance 
& Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283. 


Finanok Oo., 
Ltd., 11931] 
D. L. II. 75l 


, Ltd. V. f'RKKMAN Ck}., 
2 W. W. B. 493 ; 3 

.—CAM. 


PARf VI. SECT. 2, SUB-SECT. 6. 

488 iv. .] — Money honestly 

paid under a mistake of fact can be 
D avered back even thougrh the person 
puyinx it did not avail himself of the 


means of knowledfire which he pos- 
sessed. — S t. Bose Bubal Munioi- 
PAUTY V. Botal Bank op Canada, 
fl928] 1 W. W. B. 663.— CAN. 


PART VI. SECT. 8. SUB-SECT. 1. 


t 1. .1- 

V. L. B. 190 ; 


■Fisher v. Luice, [1926] 
47 A. L. T. 165.— AUS. 


662 i. Ejyeei of dumge in under&tand^ 
inooflaw — SvbaeQoenidcjclanMoA of law 
by court,] — ^Money roluntarily pedd at 
a time when the law is in favour of the 
payee cannot be recovered, if a subse- 
quent judicial decision reverses the 
former understanding of the law. — 
Julian v. Auckland (Mayor, etc.), 
[19271 N, Z. L. R. 453.— N.Z. 
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Vol. XXXV. Cases 8-63. 


MONEY AND MONEY-LENDING. 


Part I. — Money. 

8. Add. AnnotcUions : — Refd. Anchor Donaldson 

V. Crossland, [1929] A. C. 297; Marconi’s 10. Add. Annotation Re Wait, [1927] I 

Wireless Telegraph Co. v. Newman, [1030] 2 Ch. GOO. 

K. B. 292. 


Part II. — Currency and 

12. Add. Annotation : — As to (1) Refd. Buerger v. I 
New York Life Assce. (1927), 96 L. J. K. B. 

930. 

17. After this case add ; — 

Money payable abroad on demand in foreign 
currency — Refusal to pay — Whether remedy 
in debt or damages.] — See Bankers & Bank- 
ing, No. 276a, ante 

17a. Bill payable abroad— Sum in sterling — Of 
“ value cheque on London.”] — Resp., a 
British subject residing in Manchester, was 
in the habit of consigning Manchester goods 
to customers in Beyrout. The course of 
business was for him to draw a bill at sight 
on the customers for the amount in sterling, 
representing the cost of the goods & com- 
mission, & to hand it, with the bills of lading 
& invoices,* to the Manchester branih of 
applts., a bank incorporated in Turkey. 

The Manchester branch then made au 
advance to him on the bill, & sent the 
documents to their Beyrout branch, who 
collected the price from the customer in 
exchange for the goods. On the Manchester 
branch being advised by the Beyrout branch 
that the price had been paid, a cheque for 
the sterling value of the goods, less any 
advance made, was handed to resp. In 
accordance with this practice resp. consigned 
to Beyrout goods which arrived there shortly i 
before the outbreak of war, on Nov. 6, 1914, j 
between this country & Turkey, on which ; 
date applts. held the bills Sc the documents j 
representing the goods. The bills were in ! 
the following form : “ Please pay to our i 

order value cheque on London the sum of j 
£ sterling. Shipping documents 

attached to be given up on payment.'* After ; 
the outbreak of war the Beyrout branch of ! 
applts. delivered the goods to the customers, 
taking payment in piastres of a sum fixed I 
by the Beyrout branch as the price of sterling i 
in London, & on the conclusion of the war, , 03 
the piastres having fallen in value, the Jipplts. ; 


Rate of Exchange. 

claimed that tliey were only liable to pay the 
resp. an amount in sterling whicli at the then 
current rat(3 of exchange represented the 
value of the piastres th('y had received for 
the goods. Itesps. sued ii])pits. to recover 
the sterling amount of tin* bills, or, alttu'na- 
tively, damages for tlio conversion of the 
goods : — Held : the word.s “ Vitlue cheque on 
London " meant that tli(3 )>ayinent, which 
would ordinarily be in 'Purkish currency, 
must bo so calculated on tlie exchange of the 
day as tf) represent tiu^ of a cheque on 

London for the amount of tiie bill. - O'rroMAN 
Bank v. Jeuaha, ri92Sl A. (J. 269; 97 

L. J. K. B. .002 ; 139 T. 191 ; 4i T. L. U. 
625 ; 72 Sol. .To, 51 (i ; 33 (^>ni. Cas. 260, 
If. L. 

17b. Charterparty -Commission on freight.] - 

WlSSTKALTAN PAHMKllW, LtO. V, KlN(4 lilNi:, 

JyrD. (1931), 47 T. J.. R. nsiL 
52. Add. Annotation : — Refd. KichardBon v. 

Richardson, [1927] V. 22 S. 

52m. - - .] - -U(‘sp., an .Ai-menian tV a 4'urkisli 

subject, was in f/he p(^^mal^^'tlt (‘mi)loyinent of 
applt. bank. Jn 1922. wl)ile (^mj)loyed at 
their Smyrna branch, lie v\;is siuit on husinc'ss 
of tJie bank to the head nil Ice at (lonslanti- 
iiople, A was given temporary omployimuit 
there. II(j informed afijdts. that his life was 
in danger in ( ^ui.staritinojde from t-lu; ’rurki.sii 
authorities, A asked to be tiansferreil lo a 
branch outsidr* ’rmkey. That being refused 
he lied from ( ’onstant-inople. lie was dis- 
missed without noticf.*, A lirougld ;4,n action 
for wrongful diMmissal : /left/ .* eoruMirsion 
into sUTling of tlie da,mago.s in 'I’lirkisli 
currency in respc‘ct of resp.’s pei sie!i under 
the contract should be at the rate of evidiange 
at tlur date (;f his dismissal, not at tlie date 
of the judgment. -Ojtom AN Bank v. 
(OIAKAKIAN, [1930J A. 277 ; 99 L. J. B. (J. 
97. 

Add. Citations 1/. J. K. B. 930; 137 

L. T. 431. 


PART II. SECT. 2. SUB-SECT. 1. 

M. ** Gold ” bond issue fry Toronto 
company — Holder of interest coupons 
resident in Belgium — Currency of pay- 
ment .] — Dekwa V. Rio UB Janbiho 
'I'RAMWAY, Light & Power Oo.. 
11928] 4 D. L. R. 542 ; 62 O. L. R. 
669.~-CAN. 


PART II. SECT. 3, SUB-SECT, 1. ! 

■b. Winding-up of jiarinrrHhip - i 
Payment to assignee of twiner — Jiulc ; 
at date of realilsatijm of assets .] — Ah : 
rogrards the rate of conversloa of 
dollars into British Indian currency, 
to which the assignee was entitled, the 1 


rate luevailieg at Uie date oa wljich 
the wlndlng-up of the partnership was 
eonipletod A the aHsets were reallsofl 
la the projier rule t(» he ailowiid to the 
asHl^iee.— V ekuai'I'a (Ihk'Itv v. Mu* 
riTUH OnicrrY (19211), 1. L. K. .02 Mad. 
009.— IND. 


J.S. 
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Part III. — Interest. 


101a. .1 — SWBBTLAND V. SMITH (1883), 1 

Or. & M. 686 ; 3 Tyr. 491 ; 2 L. J. Ex. 100 ; 
149 E. B. 632. 

114. Add. Annotation : — FoUd. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. 

119. Add. Annotation: — Retd. Graigola Merthyr 
Co. V. Swansea Oorpn., [1928] Oh. 31. 

123. Add. Annotations : — Refd. Maine New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. C. 631 ; Simpson v. Maurice’s 
Exors. (1929), 46 T. L. R. 681. 

125. Add, Arinoiaiiona : — Apprvd. Maine & New 
Bininswick Electrical Power Co. v. Hart, 
[1929] A. C. 631. Refd. Shell Mex, Ltd. v. 
Elton Cop JJyeinf^ Co., Ijtd. (1928), 34 Com. 

• Cas. 39. 


219. Add. Annotation : — ^Refd. Weld v. Pet re 
(1928), 97 L. J. Oh. 399. 

224. Add, Citation 136 L. T. 114. 

248. Add. Annotation: — Consd. Weld v. Petre 
(1928), 97 L. J. Oh. 899. 

255. Add, Annotation : — Refd. Re Mansel, Smith 
V, Mansel, [1930] 1 Oh. 362. 

257. Add, Annotation : — Refd. Be Mansel, Smith 
V, Mansel, [1930] 21 Oh. 362. 

260. Add, Annotation : — Refd. Re Mansel, Smith 
V, Mansel, [1930J 1 Oh. 362. ^ 

262. Add. Annotation: — As to (1) Refd. I. B. 
Comrs. V. Holder, [1931J 2 K. B. 81. 

270. Add. Annotation : — Refd. I. R. Oomrs. v. 
Holder, [1931] 2 K. B. 81. 


Part IV. — Money-Lending. 


289. Add. Annotation : — Generally ^ Refd. Glaskio 
V. Watkins, [1927] 2 K. B. 181. 

30}l. Add. Annotation : — Refd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

303. Add, Annotation: — Consd* Re Mason (1928), 
97 L. J. Oh. 321. 


304. Add, Annotation : — Consd. Fine v, Richard- 
son, [1927] IK. B. 448. 

316. Add. Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

343. Add. Annotation : — ^Refd. Merz v. South 


PART 111. SECT. 2. SUB-SECT. 1.— A. 

■ 0 . General rule..]- -A BiicoeHsfnl pltf. 
ill an action for debt may recover 
liit/erost/ If he can whow tliat, deft, awrcied 
exproBHly or impliedly to pay int.oi'est 
or, in tiio abHcnot5 of fluoh akroomont, 
11 ho can convince the ct. that ho Ih 
entitled to intercHt aH danwi^cH. It in 
only, however, in f lic case of a contnu^t 
exproHs or liriiilied to pay lateix^Ht at a 
hxed rate that the claim can bo said 
to ooiiHUtuto a liquidaUMl deniund. — 
Valade V. MoKwen, 11P301 2 W. W. K. 
490 ; 4 D. J.. H. 123 ; 24 S. L. II. 027. 

CAN. 

n. Jievsd., 04 8. C. R. 396. 


PART 111. SECT, 2, SUB-SECT. l.- B. 

96 vl. .]-^Dunn V. ll. (1901), 1 

Oout. Dhf. 728.- CAN. 


PART III. SECT. 2, SUB-SECT. 2. —A. 

117 V. .] — When an instnimont 

S rovidcH fur futiu'O paymeutn, but the 
imo for payuicnt, & the amount. If 
any, payable, both depend upon con- 
tingent events, theriH Ih not “a sum 
oertain payable by a written instru- 
ment at a oertain lime *’ so as to 
enable interest to Iw allowed under 
Beet. 24, sub-sect. I, of the New 
Brunswick Jud. Act, 1909, the lauguajco 
of which la not distinguishable from 
that in thc» English Civil Procedure 
Act, 1833, 8. 28. — Maine He New 
Bkcnswiok EiaficrricioAL Power Oo. 
V. Hart, [19291 A. O. 631, -CAN. 


PART IIL SECT. 2, SUB-SECT. 2.--C. 

f i. .] — The Custodian v. 

Bluchkr, [19271 3 D. L. U. 40; 
[1927] B. G. R. iSO.—OAN. 

■d. Under Crown Suits Act. 1898 
(62 Viet. No. 9, W. A.y-^Whethcr pay- 
able by Croum.l-— 11. v. MoNsiXi, [1927] 
A. C. 380; 96 L. J. P. a 41 ; 136 
L. T. 646.--AUS. 


■a. Under Inicrcet Act .] — The proviso 
to the Interest Act, s. 1, only enables 
the ot. to award interest In all oases 
whove it w'ns payable In law before the 


Act, 6c the ots. in India, following the 
practice of the English cts., did not. 
prior to the Indian Act, award lutorost 
ill the ease of ordinary debts, but did 
so only in certain special coses. — 
NANOI/APPA (JoUNDAN V. lTTIOH.\TH.UlA 
Manna diar (1929), I. L. R. f»3 Mad. 
649.™ IND. 

PART III. SECT. 2. SUB-SECT. 8. -A. 

8k. Money obtained, by ttireat .] — 
Fuupjiy V. Nixon (1925), 37 C. L. R. 
161 ; 26 S. U. N. S. W. 380.— AUS. 

8l. 'Rescissbm of contract A return 
of j>urctwLse-nioncy .] — Whore the ct. 
gives a purely oiitiltublc relief as in the 
COSO of rcHolrtslou of a contwMit & i-epay- 
inont of the iiumoy paid by the pur- 
clmHcr, the moneys will carry liitorcHt 
from the date of the payment until 
the date of repayment, whenever 
repayment t^Lkes place, but will not 
(^nrry interest as a judgmoat. — 
8KINNKR V. James Syphonio Visible 
Measures, Ltd. (1927), 28 S. R. 
N. S. W. 20.— AUS. 

PART III. SECT. 6, SUB-SECT. 1. 

261 V. .1 — Clyde Navigation 

Trustees t». Kelvin Shipping Co., 
Ltd., [19271 S. C. 622.— SCOT. 

sm. Rule in India .] — In India com- 
pound interest is common, 6c often 
may bo neijessary & proper upon u 
borrowing for necessity. — Sunder 
M ujx V. Satya Kinkier Sahana 
( 1927), L. R. 5.5 Xnd. App. 85.— IND. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

282 i. Question of fact .] — In each oase 
it is a question of fact whether a person 
is carrying on the businoss of money- 
lending. — Kerr v. Ia>ui8SON, [1928] 
N. Z. L. R. 164.— N.Z. 

282 ii. .1 — A pltf., who alleges 

that deft., is oarrylng on business as a 
money-lender, discharges the pri/nd 
facie onus resting on him upon proof 
merely of a series of loan transactions 
by .deft, of a voinmo & frequency 
sufhclent to indicate the existenoe of a 
money-lending business: but if further 

10 


evidence Is adduced which explains 
the real nature of those transactions & 
the cirouinstanccH suiToundiug their 
creation, it then becomes a question 
of fact upon a oonsidenition of the 
whole of the evidence whether the 
oxistoDco of a buslnesB of money- 
lending has boon aflarmatlvely estab- 
llshed.— L apin v. TIbavbnkr (1929), 
29 S. R. N. 8. W. 614 ; 46 N. 8. W. 
W. N. 164. -AUS. 


PART IV. SECT. 1. SUB-SECT. 1.- B. 

sn. Cash order business.] — Royp. c.o. 
oorriod on the business of iirovidiug its 
customer w ith written orders on shon- 
keeiiers rtHiucsthig them to Hiipplj’' 
goods to a certain amount to the 
customer. The customer signed a 
momorunduni stating that in con- 
sideration of the co. making a certain 
mlvanoe at his request he imdortouk 
to pay to the co, a sum larger than the 
price of goods supplied by a deposit & 
instalments : — Held ; the business so 
carried on was not that of money- 
lending, & reap. co. was not under an 
obligation to register under the Money * 
lenders Act, 1924. — Allcuurch v. 
I^opular Cash Order Oo„ Ltd., 
I1928j 8. A. 8. Li. 189.— AUS. 

PART IV. SECT. 2. SUB-SECT. 1.— A. 

301 ii. .j — ^Where a person 

whose business is that of money- 
lending, or who advertises or axmounoes 
himselr or holds himself out in any 
way as carrying on that business. He 
docs any of those acts within the Irish 
Free State, be must. In order to make 
his oontracts legal Sc enforceable within 
the Irish Free State, comply In the 
Irish Free State with the provisioiis as 
to reglstratiou ooutained in Money- 
lenders Aot 1900, 6. 2 (1) (a). — London 
Finance Sc' Discount Co^ Ltd. v. 
Butler, [1929] I. R. 90.— IR. 


PART IV. SECT. 2. SUB-SECT. 8. 
324 i. What amounts to — Question of 
/act.] — GoLDSixiN V. Craft (1986), 26 
S. R. N. S. W. 364 ; 43 N. S. W. W. N. 


13.— AUS. 
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Wales Equitable Money Soc., [1027] 2 K. B. 
306. 

345. Add, Annotation : — Reid. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
300. 

346. Add. Annotation : — As to (1 ) Refd. Merz v. 
South Wales Equitable Money Soc., [1927] 

2 K. B. 360. 

346a. Company registered as money-lender — 

Security payable to secretai^.] — Deft, society 
became incorporated as a limited co. & began 
to cQxry on bu^ess as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by j 
name in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 61), 
8. 2 (1) (c) : — Held : as no one could sue on 
the note except the secretary, the security 
had been taken in. a name other than defts.’ 
registered name, & pltfs. were entitled to 
the declaration claimed. — Merz v. South 
Wales Equitable Money Society, I/td., 
[1927] 2 K. B. 360 ; 96 L. J. K. B. 1020 ; 137 
L. T. 020 ; 43 T, L. B. 456, C. A. 

Sub-sect. 6. — RestrictioNkS on Contracts. 

See Money-lenders Act, 1927 (c. 21), ss. 0, 8. 

363a. Note or memorandum signed by borrower - 
Contract contemplating security — Whether 
contract must set out terms of soouTlty.j — 
Money-lenders brought an action agahi««t a 
borrower to recover sums of £200, £10o, iV 
£100 lent by them to the borrower & allegcMi 
to be due upon three promissory notes pay- 
able at a specified address, the Orst in fum*' 
teen monthly instalments with interest at 
60 per cent, per annum, & tlie otljers in three 
months after their respective dates with 
interest at 80 per cent, per annum until pay- 
ment. If default were made the whole 
unpaid piincipal & inUirest thereon became 
due & was to carry interest in the case of 
the first sum at 60 per cent, per annum A 
in the case of the other two sums at 80 per 
cent, per annum from the date of default 
imtil payment. In intended compliance 
with Moneylenders Act, 1927 (c. 21), s. 6, m 
each case before the money was lent there 
was made & signed by the borrowiT a note or 
memorandum of the contract stating that' 
the sum referred to therein was advancetl on 
the security of a promissory note, but not 
stating wiiere repayment of the sum was ui 
be m^e. Copies of the notes or memoranda 
were duly delivered to the borrower ; - 

Held : (1) the note or memorandum m tMUjti 
case was sumcient. The ct., without decid^ 
the point, inclined to the view that the 
terms of a security given for repayment of a 
loan need not be set out m note or 
memorandum of the contract, at any rote 
where the security does not 
more onerous than those stated m the note 
or memorandum. i 

(2) \^ere the interest charged 
rate mentioned, Moneylenders Act, luZ* 


(c. 21), 8. 10 (1), imposes on the money-lender 
the burden of showing that the interest is 
not excessive & that the transaction of loan 
is not harsh or unconscionable ; in the 
circumstances pltfs. had in each case , dis- 
charged themselves of this biirden. — R eading 
Trust, Ltd v, 8pero, Spero v, Reading 
Trust, Ltd., [1930] 1 K. B. 492 ; 99 L. J. 
K. B. 186 ; 142 L. T. 361 ; 74 8ol. Jo. 12 ; 
46 T. L. R. 117, C. A. 

AmurtntUnuH tod) Refd. Bennott & Co. ( I J):n ), 

47 L. It. fm. As ky (2) Refd. Pni'kllcia Trunt t\ Duut. 

11931] W. N. 1S7. 

35Sb. Substituted contract In settlement 

gl action to recover loan.] — The male deft. 
IroiTowed, by proniisaory note, money from 
pltfs., a lirm of money-lenders, & agreed to 
repay the same by monthly instalments. In 
this transaction the requirements of Money- 
lenders Act, 1927 (c. 21), B. 6, wei'e duly 
complied with. The boiTower made default 
in paying the instalments, whereupon pltfs. 
issued a writ to recoviT the amount. Negotia- 
tions then took plat;e, & in the I'csult an 
arrangement was made by which the male 
deft. & the second dert., his wife, gave pltfs. 
a joint & several proinisKfuy note in respect 
of the amount unpaid on iVie llrst iiroinissory 
note, an amount for & certain agreed 

costs. A memorandum of this contract wiis 
signed by both defts., but no copy was sent 
to them within seven dnyH, as refpilrcd by 
sect. 6. The amount, of ihv. pt orivi.ssory note 
not having b(Km i*(*paid on th<^ d«u? date, 
pltfs. sued defts. te recover tin; Harm' : — 
Held : (1) although tlu^ ('(aitraet sued on vyas 

a substituted agreenumt/ for, or n. variation 
of, the original contract int«> bv the 

male deft., it was neveiilKilesH a contiact 
** for the repayment by a horrowiT of ijioikjv 
lent to liim ” within seed-. 6 ; (2) as a. cor>y 
of the contract had not been s(!nt as rc(iuir(sd 
by that sect., the contract was unmiforceabhs 
against the male dott. ? (3) it was likewise 
imenforceablo against the female del t., in- 
asmuch as it appeared that she signed the 
promissory note solely lis a surety, the male 
deft, not being liable she also was di.s<;harged 
from liability. — E ldridgk Moiihih 

Taylor, [19.31] 2 K. B. 416 ; 100 L. .1, K. B. 

689; 146 L. T. 499;47T. L. H. 616. 

Annnktiion : "Retd, A' U**., a Sjnll). 

47 T. L. 11. 092. 

363c. Duty to send copy to borrower.! 

EldRJDOE MoRRIH V. 3'AYI.Oit, No. .1.5.10, 
ante. 

353d. Discharge of surely on failure to send 

copy.] — Eldetdgk & Mohrih v. Tavi.oh, No. 
363b, ante. 

353e- Date of loan Inaccurately stated.] If 

the memorandum required by Monoy-huHlorB 
Act, 1927 (c. 21), s. 6, states the date of the 
loan incMDirectly, the contract is unenforceable, 
even although tlic inaccuracy has caused no 
deception & is due merely to a 
Gaskell, l/rD. V. AsKwmi (1929), 45 
T. L. B. 606 ; 73 Bob Jo. 465, 0. A. 

jrtnoteiion;--CoilSd. Ud. J. Hpero, 8fK>io 

t». Keiyling Trust, Ltd., 119.10] 1 K. B. 492. 

363f. 


,] — The copy of the memorandum 

required by sect. 0 of tlie Money-lenders 
Act, 1927 (c. 21), B. 6, to be delivered to the 
Ixarower is not vitiated by the absence of a 


PART IV. SECT. 3, SUB-SECT. l.-B. 

o. On«. Of proof. r. Campbilll, [ 192^1 V. L. R. 3 G 4 ; 11928 ] Anrun L. R. 221 .-AU 8 . 
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copy of the signature of tho borrower, & the 
memorandum itself is not vitiated by an 
accidental slip in the date of the loan. — 
Sherwood v. Deelby (1931),: 47 T. L. R. 
419 ; 76 Sol. Jo. 346. 

Annotation : — Conid. Bennett & Co., Ltd. v. Smith (1931), 
47 T. L. R. 692. 

858g. •] — The copy of the memorandum 

required by Money-lenders Act, 1927 (c. 21), 
8. 6, to be delivered to the borrower must be 
an exact copy, & therefore, when the memo- 
randum correctly states the date of the loan, 
the copy is vitiated by an imperfect state- 
ment of the date. — Bennett (T. W.) & Co., 
liTD. V, Smith (1931), 47 T. L. R. 692 ; 76 
Sol. 3b. 646. • 

85dh. Omission of copy of borrower’s signa- 

ture.] — Sherwood v. Deeley, No. 363f, 
ante. 

868J. Power of court to go behind,] — (1) A 

memorandum under Money-lenders Act, 
1027 (c. 21), 8. 6, must be stamped before it 
can bo received in evidence. 

(2) If such a memorandum is not a true re- 
resentation of the transaction, the ct. will go 
cliind it, & if there is no memorandum of the 
real transaction there is no enforceable con- 
tract. — Lyi^ (B. S.), Ltd. v. Chappell (1931), 

. 47 T. L. R. 662 ; 76 Sol. Jo. 611; revad, on 
other (froimdfi (1031), 48 T. L. R. 119, C. A. 

863k. Necessity for stamp.] — L yle (B. S^), 

* I/TD. V. Chappell, No. 363 j, ante, 

8531. ,] — (1) By virtu of Money-lenders 

Act, 1027 (c. 21), s. 10, where a money-lender 
seeks to recover judgment against a borrower 
for more than a sum equal to the money lent 
& 48 per cent, per annum interest, be must 
satisfy the ct. tliat, in all the circumstances of 
the case, the rate of inU*rest which he claims 
to recover is not excessive & that the trans- 
action is not harsh unconscionable. 
Although the borrower does not appear to 
the writ, or does not further defend the 
action, the onus is still on pltf. money-lender 
to satisfy tho ct. on these two points. He 
must therefore prove a transaction which 
comes within Money-lenders Act, 1927 
(c. 21), s. 6, & consequently he must prove a 
note or memorandum of the contract made 
in accordance with that sect. 

(2) Such a note or memorandum is a 
memorandum of a contract within Stamp 
Act, 1891 (c. 39), s. 1 ite Sched. I. to that Act, 
& therefore must be stamped witli a 6d. 
stamp. — ParivField Trust, Ltd. v. Dent, 
[1031] 2 K. B. 679. 

d68m. Onus of proof.] “Parkfieijj Trust, 

Ltd. V, Dent, No. 3631, ante, 

353n. Renewal on altered terms - Time for 

memorandum of alteration.] “ Lyle (B. S.), 
Ltd. r. C^happell (1931), 48 T. L. R, 119, C. A. 

3530. Duty of money-lender to supply information — 
Application to proceedings on Judgment 
summons.] — Practice Note (1929), 46 

T. L. R. 476 ; [1929] 1 B. & C. R. 64. 

366. Add,- Annotation : — Refd. Humphery v, Wil- 
son (1929), 141 L, T, 469. 

376. Add, Annotation : — Consd. Reading Trust, 
Ltd. V, Spero, Spero xk Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

377. Add, Annotations ; — As to (1) Refd. Crossing- 


ham v. Park (1927), 96 L. J. K. B. 1036. 
Generally^ Refd. Reading Trust, Ltd. v, 
Spero, Spero v. Beading Trust, Ltd., [1930] 
1 K. B. 492. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.] — (1) A county 
ct. has jurisdiction imder Money-lenders 
Act, 1900 (c. 51), B. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
“ expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,” is within 
the jurisdiction of tho county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings. — Crossingham V, Park, [1928] 1 K. B. 
330; 90 L. J. K. B. 1030; 137 L. T. 661 ; 
43 T. L. R. 647, D. C. 

379a. Jurisdiction of county court -Amount of 
money lent over £100.] — Crossingham v. 
Pare, No. 377a, ante, 

381a. .] — (1) HM : in Money- 

lenders Act, 1927 (c. 21), s. 5 (3), the words 
” no person shall act as such agent or 
canvasser ” must be construed as meaning 
” no person shall act as an agent or canvasser 
employed by a money-lender or any person 
on his behalf for the purpose of inviting any 
person to borrow money or to enter into any 
transaction involving the bonowing of 
money from a money-lender.” The Act does 
not, therefore, prohibit canvassing or touting 
for this purpose, where the canvasser acts 
without the authority or mandate of tho 
money-lender to whom he is introducing a 
customer. 

(2) Although a rate of interest on a loan 
not exceeding 48 per cent, does not carry 
the legal presumption introduced by sect. 10 
of the Act that the transaction is harsh &; 
unconscionable ; yet, where in addition to 
his contract for repayment of the loan the 
borrower gives a bill of sale over his furniture 
of ample security for such repayment, a 
I’ate of 48 per cent, is, in such circumstances, 
so excessive as to render the transaction 
harsh & unconscionable for the purposes of 
Money-lenders Act, 1900 (c. 61), s. 1. — 
Verneb-Jeffreys V, Pinto, [1929] 1 Ch. 
401 ; 98 L. J. Ch. 337 ; 140 L. T. 360 ; 46 
T. L. R. 163, 0. A. 

409. Add. Annotations : — Apprvd. Reading Trust 
V, Spero (1929), 46 T. L. R. 117. Refd. Pork- 
field TiTist, Ltd. V. Dent, [1931] W.^N. 187. 

410a. .] — Verner- Jeffreys v, Pinto, No. 

381a, ante. 

410b. .] — Reading Trust, Ltd. v. Spero, 

Spero v, Reading Trust, Ltd., No. 353a, 
ante, 

410c. .] — Parkfibld Trust, Ltd. v. Dent, 

No. 8631, ante. 


PART IV. SECT. 7, SUB-SECT. 1.— C. (d). 

■p. Money horron'ed for illegal tranMCtitm — Excessive interest paid cannot be recovered ,} — Sikgbl v. O’Briex, [19311 
2 D. L. K. 882.— CAN. 



Vol. XXZV. — ^Bloney and Money-lending. Cases 410d — 466a. 


41 Od. EDeot ot consent to Judgment.] — 

Held .* in a case where the intere^ charged 
exceeded 48 per cent, per annum & deft, 
consented to judgment, such consent did 
not relieve the ct. of the duty of enforcing 
the presumption arising under Money-lenders 
Act, 1927 (c. 21), s. 10, in the absence of proof 
to the contrary thereof, & the ct. was not 
entitled by reason merely of such consent to 
enter judgment in accordance therewith. — 
Mnxs’ Conduit Investments, Ltd. v. 
Denholm (1931), 100 L. J. K. B. 085; 145 
L. T. 685 ; 47 T. L. R. 614, O. A. 

Aniwtaiion : — Consd. Parkficld Trust, Ltd. r. Bent, [1031] 
2 K. B. TiTO. 

434. Add. Annotation: — As to (2) Refd. Glaskie v. 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court — Whether 
claim founded on contract — County Courts 
Act, 1919 (c. 73), s. 1.] — Pltf., a borrower 
from a money-lender, issued a writ claiming 
to have re-opened a money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, iJayment of the sum 
found due to plti. & other necessary relief 
under Money-lei^ders Acts. Pltf. having 
applied to liave the action remitted to the 
county ct. for trial, the claim being restricted 
to £100 : — Held : pltf.’s claim was founded 
on contract within County Cts. Act, 1919 
(c. 73), s. 1, & could be remitted to the county 
ct. under that sect, for hearing. — White v. 
Smith (1927). 90 L. J. K. B. 397; 137 L. T. 
48 ; 43 T. L. R. 288 ; 71 Sol. Jo. 191, C. A. 

438a. Onus of proof.] — Rr>L*..OTNa 

"rmisT, Ltd. v. Spkko, Spero v. KEADiNCJ 
Trust, Ltd., No. 353a, ante. 


4S8b. .1 — Parkfibild Trust. Dtu. 

V. Dent, No. 3631, ante. 

488c. Effect of consent to Judgment.] — 

Mills* Conduit Investments, Ltd. v. 
Denholm, No. 410d, ante. 

442. For “ Party seeking relief— Ordered to pay 
costs ” read “ Costs — Party seeking relief — 
Ordered to pay costs.*’] 

442a. Action by money-lender — Judgment 

for reduced amount — Discretion to deprive 
plaintiff of costs.] — In an action by money- 
lenders in the county cl-, for money lent 
interest, where the judge is satisliod that the 
transaction was hai*sh unconscionable 
the interest excessive, & wlierti, after reopen- 
ing the transaction, he gives judgment for 
pltfs. for a reduced amount, he has a dis- 
cretkui to deprive' pllfs. of costs. — M' em- 
PERANCE Loan Fund v. Erwood (1927), 
137 L. T. 449 ; 43 T. L. U. 530, 1). C. 

445. Add. Annotation : — Consd. Claskie v. Watkins, * 
[1927] 2 K. B. 181. 

446. 4 dd. Annoia/ton Refd. Claskie v. Watkins, 
11927] 2 K. B. 181. 

Add. Anno/fdlon.s; - Consd. Crossinglmrn a. 
Park (1927), 90 L. J. K. B. 103(L Refd 
Glaskie a. Watkins, 11927 1 2 K. B. 181. 

448. Add. An?ioh/iion .•- -N.F. (llaskie v. Watkins, 
11927J 2 K. B. 181. 

^^9. Add. :-i 19271 K. B. IHl ; 90 

L. .1. K. B. 409 *, 137 L. M'. 132 : 71 S»»L ,lo. 
192, C. A. 

456a. Employment of agent or canvasser - Money- 
lenders Act, 1927 (c. 21), s. 5 (3).j Veuner- 
.Tefpreys V, Pinto, No. 3Sla, anU:, 


PART IV. SECT. 7, SUB-SECT. 1.— 
F. (a). 

sq. BUI in favour of money-lender — 
“ Summary dilipenee ” — Mo7iev~lenders 
Act, 1927, a. 18 (h).]—UeUi: “ ftuni- 


mary tllllgenco " In H.'.ct. t8 (/i) moo ns 
tho extKJUtloii ot diligence} Sc. not 
(iblaiiilng of the summary wurriuii on 
which It i>roce»5<lod ; &. oocordinfrly, 
an arrostiaont executed aft(.*r Jan. 1, 
1928, on a hill in favour ot a money- 


leinlrr was liicoinixd.eut , altlcniurli the 
warrant ou vvhi(Ji the lUTeHtriutil; 
r)roee»‘ded was obLaliietl iM^fore that 

♦laic.- - Mmas V r. MM’iHIUK, [lti 28 ) 

8. 0. (Ot . of Hi'Sh.) <547. ‘ SCOT. 
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MORTGAGE 


Part I. — Nature 

4. Add, Annotations : — Refd. Weld v, Petre 
(1928), 97 L. J. Oh. 399 ; Dennerley v, 
Prestwich U. D. C. (1929), 141 L. T. 002. 

72a. S, P. Ratcliff v, Davis (1610), 1 Bulst. 29 ; 
Cro. Jac. 244 ; Yelv. 178 ; Noy, 137 ; 80 
E. R. 733. 

Annotationa : — Consd. Kyall v. RoUe (1749), 1 Atk. 105. 
Rexd. Kinsey v. Heyward (1699), 1 Ld. Haym. 432 ; 
Donald v. Suckling (1866), L. R. 1 Q. B. 585. 

78a. .] — Ordinarily by the com- 


of Mortgage. 

mon law, although a mtge. may be given 
without delivering possession, yet a mere 
pledge cannot be mven without the delivery 
of the possession of the goods (Mbllish, L. J.). 
— Ayers v. South Australian Banking Oo. 
(1871), L. R. 3 P. 0. 648 ; 7 Moo. P. C. 0. 432 ; 
19 W. R. 800 ; 17 E. R. 163 ; svb nom, Ayres 
V, South Australian Banking Co., 40 
L. J. P. 0. 22, P. 0. 

Annotation : — ^Reld. Burdlok v. Sewell (1883), 10 Q. B. D. 
363. 


Part II. — Classification of Mortgages. 

260. Add, Annotation : — Refd. Re Wait, [1927] 1 

Ch. 606. 305. Add, Annotation : — As to (1) Consd. Weld v, 

268. Add. Annotation : — Refd. Chowood, Ltd. v. Petre (1928), 97 L. .1. Ch. 399. 

Lyall (2), [1930] 2 Ch. 166. 


PART I. SECT. 1. 

sa. A(ircemr.nt to deliver tnorigaae — 
Meaning of mortgage. — JtegiftlrahU mort- 
gage .] — Rasa NT aiNOii & Jaoat Sjngh 
r. Kkiiau SiNoii Gill (B. C.), 11920] 
4 1). h. H. 39(} ; 2 W. W. R. 431.— CAN. 


P,ART I. SECT. 4, SUB-SECT. 2. 

37 V. . ] — Wliere a retrlutered 

liiHtnuiient. clearly shewn a trunsaotic i 
between the parties to bo a sale, oral 
ovldenee to show that it was Inteuuod to 
bo a mtge. is Inadmissible In evidence. - 
Mauno Shwk Pnoo v. Maung Tun Shin 
(1927), 1. L. 11. .'■> Ran. G44.— IND. 

PART I. SECT, 6, SUB-SECT. 1. 


51 xvJi, .] — Hkrron t?. Mayland 

(Alta.), 119271 4 D. L. H. 171 ; [1927] 
2W.W. 11. 7C8 ; nffd., [19281 2 D.L. R. 
HAS ; [1928J S. 11. 226.— CAN. 


51 xviii. — — .1 — Biiaowan Sahai v. 
Bhagwan Din (1890), I. L. 11. 12 AU, 
387 ; L. R. 17 Iiid. App. 98.— IND. 


61 xix. . I Where the instni- 

jiH'iit professes fully & clearly to give? 
the reasons it ooiiNl<lcru lions on which 
it, i»roco(uls, collateral ovidenee is 
adml.MHlblc to show that the traiiHaotlou 
l.s ni»t tlu^Tt’iby truly stated, although, 
Jii such cases, only the most cogent 
t'vldeiice avails to rebut the pre- 
sumption to t-be eontmry. — WiiiiON v. 
Waui), 119301 S. C. U. 212 ; 2 D. L. R. 
433; rrvsg., [19291 2 W. W. R. 122 ; 3 
J>. L. R. 209 ; 24 Alta. L. R. 48.— CAN. 

65 i. Svfflcu ru'U of agreetnenl 

for rcinirehnuc.] — lie WlCHiiEn, Kx V- 
VALiNrtivY, [1931 1 4 D. L. R. 583.— CAN. 


PART II. SECT. 1. 

sq. Form of - Whether statutory form 
essential.] - Ixu'KMM. Elevatou & 
LI’MHEU Co. r. Olivis (1914), 29 

W. L. R. 339 ; 0 W. W’. R. 15(52 ; 19 
I). L. R. 248.— CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

91 V. .1 — Rltf., as administrator, 

s\u‘d upon deft..*s alleged promise to 
execute a mtge. to ti^stator on certain 
himl, in eonslderatton that testator 
would discharge a mtge. which he tlien 
held th(’roon, so as to enable deft, to 
give a Ih'st uitgo. on the loud to one 
1j. v—IIeld : the alleged promise re- 
(luired to Ik* in writing, as relating to an 
interest in land. — S i'opdart v. Stop- 
dart (1876), 39 U. O. R. 203.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

0 i. Leys v. Holling- 

HEAP (1878), 29 C. P. 66.— CAN. 


PART II. SECT. 2, SUB-SECT. 2,— B. 

109 i. Specific nerformancx,] — Jew an 
Lal Daga r. Nilmani Chauphuri 
( 19271, L. R. 55 Ind. App. 107.— IND. 


PART II. SECT. 2, SUB-SECT. 5.— A. 

• 0 . Necessity for good faith — Effect 
of laches .] — Ex aylward, Ex p. 
McMillan (P. E. I.), (1927] 4 D. L. R. 
305 ; 8 O. B. R. 351— CAN. 

PART II. SECT. 2, SUB-SECT. 6.-B. 

sd. Transfer in blank — d? certificate 
of tUU.] — Re Hans O. Christensen, 
Ltu., Thom v. Everett, [19281 4 D. L. R. 
668 ; [1928] 3 W. W. R. 314.— CAN. 

PART II. SECT. 2, SUB-SECT. 6.— P 

<■•. Properly as it stands at date of 
sale or foreclosure .] — For the purpose 
of ort»al.lug an equitable mtge. of a 
share in an indigo oonoeiR It is quite 
sufficient to doposi the title deeds 
under which that share was acquired. 
Where such a sliare is mortgaged the 
parties must Ik) taken to intend that 
when foroclosiu'e or sole takes place, 
at some subsequent date, the share 
shall pass to the purobasor as it stands 
at the date of the foreclosure or sale, 
& not merely as It existed at the date 
of the various title deeds when it was 
ae<iulred. — Toomey v. Bhupbndra 
Na'ih Bosk (1928), I. L. R. 7 Pat. 520. 
-IND. 

PART II. SECT. 2, SUB-SECT. 6. 

sf. A greement giving rights over build- 
ing in creditor.] — Clutterbuok v. 
Imperial Luaiber Oo., [1928] 3 

W, W. R. 123.— CAN. 

PART II. SECT. 2, SUB-SECT. 7.— A. 

8g. Charge on debt — Order to debtor to 
pay third party out of specific fund .] — 
An agreement between a debtor & a 
eieditor that the debt owing shall bo 
paid out of a specido fuud coming to 
tfio debtor w'lll create a valid equitable 
charge upon such fund. — Prabodh- 
chandra Mitra e. Hoad Oils (India), 
Ltd. (1930), I. L. R. 57 Calc. 11 01.— IND. 

PART II. SECT. 8, SUB-SECT. 1.— A. 

n I. .}— An Instrument of 

transfer lodged for registration under 
Transfer of Land Act, 1915, expressed 
the consideration for the trajosfer to 
be *' the sum of £200, this day lent to 
mo by M., wbioh sum is to be repaid 
within two years from the date hereof, 
together with interest at the rate of 
£6 i)er cent, per annum in the mean- 
time.’* The tmosaotion between the 
parties to the transfer wa^ to the 
knowledge of the registrar of titles, a 
mtge. transactiou. The registrar re- 
fused to register the transfer v — Held : 
the registrar was Justified in refusing 
to register the transfer. — Purz v. Reg- 
lanTRAB OF Titles, [19281 V. L. R. 348 ; 
[19281 Argus L. R. 224.— AUS. 
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n II. .] — In oi*der to be rcgls* 

trablo under Land Titles Act a docu- 
ment given to secure a debt or loan 
must 1)0 in the form prescribed for a 
mtge. — Deveniah v. Oonnaoher, 
[19301 1 W. W. R. 958 ; 2 I). L. R. 973 : 
on appeal, [19301 2 W. W. R. 254 ; 3 
D. L. R. 977 ; 24 Alta. L. R. 53,).- CAN. 


b 1. Certificate of registry — Requisites 
of.] — Re Bhadshaw & Simcoe County 
Registrar (1867), 26 U‘. C. R. 404. — 

CAN. 

bb 1. How ascertained.] — Re 

Land Titles Acrr (1921), (55 D. L. It. 
770.— CAN. 

hh I. Proceedings for foreclosure 

— Who has jurisdiction.] — A mtge. of 
land, under a now system, operates as 
a security only, & not as a transfer 
of the lemd or of any estate or interest 
therein, Real I’roporty Act, s. 100 ; 
Sc proceedings for foreclosure can bo 
taken only before the district registrar, 
as provided for in sects. 113, 114 
of the Act ; & the ct. of K. B. has no 
JurisU lotion to make a final or other 
order of foreclosure in respect of such 
a mtge., in the absence at all events of 
a special agreement between the parties 
raising uqulUes as to title or for a 
conveyance of an estate in the laud. — 
Re Alaire & J'RECHBTTE (1913), 25 
W. L. R. 648.— CAN. 

b1. Necessity for affidavit in Form E — 
Land Titles Act, 1917, s. 100.}— Re 
Land Titles Act (Sask.), [19191 1 
W. W. R. 713.— CAN. 

am. .1 — Re Land Titles 

Act, Canada’s Life Assurance Co.’s 
Cask (Sask.), [1919] 2 W. W. R. 47.— 
CAN. 

■n. Registration fees — By whom pay- 
able.] — A purchaser who, to secure a 
balance of purchase-money, has given 
a mtge. to the ct., must pay the fees 
for registration of bis mtge. — 
SWEETNAM V. SWEETNAM (1873), 6 
P. R. 83.— CAN. 


PART IL SECT. 3, SUB-SECT. 1.— 
B. (g). 

o i. Action to redeem <€• set aside 

sale under power in mortgage — No 
dUegaiion of fraud — Suhfie.qudnt action 
to redeem set aside on grmind of fraud.] 
— Rudgb V, Haddington Island 
Quarry Co., Ltd. (1929), 41 B. C. R. 
502.— CAN. 


PART II. SECT. ^ SUB-SECT. 8. 

293 L Vcdidity — Omission of penal 
sum in obligatory clause.] — Held : the 
omission did not render the bond 
uncertain & Ineffoctnal. — G reat Wb9T 
Life Absuranoe Co. v, Campbell 
(^Man.), [19281 1 D.L. R. 263 ; 37 Mon. 
L. R. 164 ; [19271 3 W. W. R. 645.— 
CAN. 



Vol. XXXv.— Hortmge. Cases 868a— SOSa. 


Part Hi. — Parties 

368a. Cost of purchasing adjoining iand->Main- 
tenanee of value of trust property.] — Ji-e 
Haio (1912), cited in UnderhUl’s T-aw of Trusts 
& Trustees, 8th ed., p. 231. 

371. Add. Annotation : — Generally, Refd. Pkie v. 
Bichardson, fl927] 1 K. B. 448. 

383a. .] — ^As a general rule long 

terms of years do not answer the description 
of real securities,” within the meaning of a 
power for tinstees to lend on mortgage of 
” real securities.” — Re Boyd’s SErn.RD 
Estates (1880), 14 Ch. D. 026 ; 49 I.. J. Oh. 
808; 431i. T. 348. 

385a. Fourteen years.] — Trustees being 

empowered under a settlement to invest, 
tni^ moneys upon mtge. of freeliold, copy- 
hold, or leasehold estate, invested upon mtge. 
of leaseholds, with only fourteen years to 
run, the ct. directed the mtge. to bo called 
in, without prejudicing any question as to the 
liability of the trustees in the event of a loss. 

— PiNCE V. Beatiie (1803), 2 New Hep. 540 ; 

32 L. J. Ch. 734 ; 9 L. T. 315 ; 27 .1 . P. 804 ; 

9 Jur. N. S. 1119 : 11 W. R. 979. 

385b. .] — Bouune V. Mole (1843), I L. T. 

O. S. 12 ; subsequent proceedings (1845), 8 
Beav. 177 ; 50 E. B. 70. 

389a. Real security in Scotland — Power forbidding 
investment on real security in Ireland.] — 

Trustees of the will of a testator, who died 
in 1846, had power to invest on ” real 
securities in England or Wales, but not in 


to Mortgages. 

Treliind.” The ct. declined advising the 
trustee to invest, under the powers contained 
in the 22 & 23 Viet. c. 35, s. 32, on a mtge, 
of Scottisli estate. — He Miles’ Will (1859), 
27 Beav. 579 ; 20 L. J. Oh. 47 ; 1 L. T. 122 ; 
23 J. P. 806 ; 6 .Tur. N. 8. 1230 ; 8 W. B. 
54 ; 64 E. B. 229. 

389b. House property — Value dependent on 

covenants.) — An investment by trustees of 
£2,183, trust funds, which they were em- 
powered t o lend on real security, in a mtge. 
of house property in a town, occupied for 
commercifil purposes &> valued at £2,800, 
a. value also in some measure dependent on 
the performance of covenants, held not to be 
justilled.- -PiuLLii»soN v. tlA'rrY, Catty v. 
PiiiLTji'SoN (184S), 7 Hare, 610; 12 B. T. 
O. 8. 445 ; 13 .Jur. 31 S ; 08 K. K. 213. 

Annntatum .» : — Apld. Norris r. Wrlurht (18.M), 14 lleav. 291. 
Refd. Jte Sot.Uemoul., Clark v. Trelawny 

(IS'JO), 03 L. T. 2l)«. 

415a. Investment improvident owing to nature of 
property.] — He Halmov. Priest v. lIi*RLEnY 
(1889), 42 Oil. J). 3.51); 02 J.. T. 270; 38 
W. R.. J.50 ; 5 T. B. It. 5S3, 0. A. 

Annololi-tins : Consd. K.\'|>l<jrinic .Sc MliicmiH Co. i». 

Kolckiuann (tilOo). L. T. 2^11 Reid. Olytli r. MimIkhIo. 
Morgan r. Hlylh, SiniCi r. 3!yt)s, 1 Ch. Hit? ; iic 

Tumor, Harkor r. Ivliiu'y, i ch. ; lload v. 

Ooiihl, lJ8i)8| 2 Ch. 2ii(l ; l. ikr, h'.r p. Howo, TruHtcCH, 
llOOitl 1 K. it. -litl). 

438. Add, Annobflion: .B* io (!) Refd, He 
VickiTy, Vickery v. 11931] 1 Ch. 

r>T>, 


Part IV. — Form and Contents of Mortgage. 


488, Add. Annotation : — Distd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

490. Add. Annotation : — As io (1) Consd. Sowerby 
V. Lindsay (1928), 44 T. L. R. 601. 


501. In the catchwords for charged” read 
“ changed.” 

501a, .] — Jackson v, Innes (1819), 1 

BU. 104 ; 4 E. R. 38, H. L. 

Aniutiationa : — Apld. Clark v. Burgh (184.')), 2 Coll. 221. 
Consd. Whitbread v. Smith (1854), 3 Do G. M. & G. 727. 
Apld. Heather v, O’NoUl (1857), 4 Jur. N. S. 181.^, Consd. 
Atkinson v. Smith (1858), 3 De G. & J. 186. Apld. Host- 
ings V. AsUey (1861), 30 Beav. 260. Expld. Dawson v. 
Bank of Whitehaven (1877), 6 Ch. D. 218. Distd. Jones 


V. Davio.s (1878), 8 Ch. 1). 205. Refd. Hoove r. Hicks 
(1825), 2 Sim. & St. -103; Hii»kln r. VVIlson (1850), 1.5 
L. T. O. S. .')/.}) ; IMowdon r. Hyde (18.52), 2 Do G. M. & G. 
(t84 ; Eddleston v. C/oIliriH (IH.>;{), 3 Do G. M. & G. 1 ; 
Walker v. Armstrong (IH5(>/', 21 IHsav. 284 ; Heather v, 
O’Neill (18.58), 27 L. J. Ch. .512 ; i’louiloy V. Floton (1888), 
14 CViH. 61. 

505a. — -I — A mtge. of prox)crty does not 

alt 3 r the existing limitations alTocting it, 
except for the purpose of the .mtge., unless 
an express intention be shown to resettle it, — 
Hastingb (Lord) v, Ahtley (1801), 30 Beav. 
260? 8 Jur. N. S. 226 ; 10 W. It. 73; 54 
E. U. 888. 


PART III. SECT. 1, SUB-SECT. 1. 

o 1. .] — Under Act Hospect- 

ing Homesteads, s. 2, the registrar 
cannot register a mtge. of homestead 
land If thesameisnotsl^ed by mtgor.’s 
%vlfo, although In a paper attached to 
the mtge. she purports to have relin- 
quished her homestead rights In favour 
of migee. — He Land Titles Act, [1919] 
1 W. W. R. 711.— CAN. 

o U. <§• acknowledorMfU.] 

—A mtge. by a husband of hl« home- 
stead was in fact consented to by his 
wife of her own free wIU & knowing 
what It was. To It was attached her 
written consent Sc a oerttfloate by a 
oomr. of her acknowledgment of 
execuHoo of it of her own free will, etc. 
Belxyr on its face In compUanoe with 
the Dower Act, 1917, it was registered. 
The facts, however, were that the wife 
had not made before the oomr. the 
acknowledgment to which he oerttfi^. 
The husband had partidpated In this 
breach of the statute In order, ap- 
parently, to save his wife, who was in 


Ill-health, the lnconv<5nlem.H* of going 
fi’om the farm to th<r eomi-.’s olllce 
Ileid: hIijco the v Hu’s eonwtnt waw 
not evidenced in the manner presorlntid 
by the statute, the mtge. was, lii thin 
sense, not mode with her consent, A. 
was null & void as agaiiist her dower 
right; there were no groimde for 
holding her ostoppcxl. But since the 
husband by his conduct had induced 
tho mtgeo. to liellove that his wife's 
cfmsent had been properly a regularlv 
given & the mtgee. bad on the strongt h 
of this belief parted with the propeily 
for tho payment of which tho mtge. 
was security, tho husband was ostoppcMi 
from setting up her lack of effective 
consent os a defeuoo to an action on 
the mtge. Moreover, ho was. In any 
event, personally liable on the cove- 
nant. — Parsi/»w V, Moore. [19301 2 
W. W. R. 349 ; 4 D. L. R. 750. CAN. 

sp. Mortgaoe hy alleged ahmlvie 
owtuer — ThiM party in poMeesUm,] — 
Grey v. CJoofsaER (1868), L5 Or. 419. — 
CAN. 


PART III. SECT. 8. SUB-SECT. 1. 

341 11. Wfoil oMaU pasae ^.] 

H\Ngi7ii; PKovrsoiALE tV Canada 
V. Caimtal Tui/ht CoueN., 119281 4 
D. L. U. 390 ; 62 O. L. R. 458. - CAN. 

PART III. SECT. 8. SUB-SECT. 2.— 
A. (a) i. 

348 I. Whether morUfogee concerned 
vyith ftpplicfUion of money ,] — Plaoe v, 
ypAWN (1859), 7 Gr. 406.— CAN. 

•r. PoM)rr given bj/ tealulor to mart^ 
gage " my eMatc — Prr/perty subject to 
life intereat of yylfeA—WnooM v. 
Nobtitkb V Life Ass’ce Co. of Canada, 
11028) 4 D. L. H. 679; 63 U. L. R. 
12 ; affd., [1930) 8. C. H, 119; 1 

D. L. It. 1003. -CAN. 

PART iV. SECT. 1. SUB-SECT. 1. 

483 Iv. .1 — There Ik an implied 

covenant on the part of a mtgor. to 
repay the mtge. money* oveh though 
the Dond contains no express promuio 
to repay It. — CJHHkTHi Laiaiah KALWAU 
t). BtKDKBflWABT I^NAD BAHU (192H). 
I. L. R. 8 Pat. 16.— IND. 
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588. Add, Annotation : — ^Refd. Spyor v, Phillipson, 
[1931] 2 Oh. 183. 

588a. .] — On a mtge. of a public 

liouso the goodwill is not included unless 
expressly mentioned . — He Uennett, Clarke 
V. White, [1899] 1 Oh. 31C ; 68 L. J. Oh. 104 ; 
47 W. R. 406. 

587. Add, Annotations : — Refd. Houghton v, 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246 ; Ldggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. 

590. Add. Annotation : — As to (2) Consd. Halifax 
Building Society v. Keighley, [1931] 2 K. B. 
248. 

590a. .] — Haijpax Building Soceety v 

Ketchiley, No. 1357a, post. 

623a. Covenant lor payment of yearly 

premium & other costs & charges of insur- 
ance.] — Held : a rntge. for £1,600, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp. — Halse v. Peters 
(1831), 2 B. & Ad. 807 ; 1 L. J . K. B. 2 ; 109 
E. U. 1342. 

AnnotationH : — N.F. Doe d. Mcrcoron v. UraijA (1838), 8 Ad. 

^ Kl. tt20. Consd. Uicharrts v. MoonlesOeld, C^ks v. 


Edwards (1841), 10 L. J. Oh. 329. Distd. Wrou^hton v. 
Turtle (1843), 1 Dow. 8c L. 473. Dbtd. Lawrance v. 
Boston (1851), 21 L. J. Ex., 49. Befd. Loyd v. Heathcote 
(1833), 3 Tyr. 309. 

625a. Second mortgage — Covenant to pay 

sum secured by first mortgage — First mortgage 
duly stamped.] — A second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to 
pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
first mtge., (b) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest 
on the amounts remaining unpaid under both 
mtgos. There was a proviso for redemption 
on payment of the amount of the second 
mtge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured : — Held : 
the second mtge. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two mtges., the covenant contained in 
the second mtge. to pay the amount secured 
by the first mtge. being an additional cove- 
nant ma.de with a different covenantee. — • 
Mutual Property Insurance Co., Ltd. v. 
Inland Revenue Comrs. (1926), 136 L. T. 
354. 


Part VI. — Rights and Liabilities of the Mortgagor. 


633. Add. Annotation : — Refd. Purnell v, Roche, 
11927] 2 Ch. 142. 

782a. Service of notice to quit — Whether Small 
Tenements Recovery Act, 1838 (c. 74), 

applicable.] — A mtge. deed contained a clause 
by vvliich tlie iiitgor. attorned tenant from 
ear to year to the mtgeos. at a nominal 
riiiit. It vvfis also pro\ided that, if the 
mi-gor. made default in payments under the 
deed, the intgeos. might give to the mtgor. 
seven days’ notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted the mtgees. served on him a 
notice to quit. The mtgor. refused to give up 
Iiossession : — Held : the term or interest of 
live rntggi*. iu the mortgaged property had 


been “ duly deteimined by a legal notice to 
quit or otherwise ” within sect. 1 of above 
Act, &, therefore, justices had power to issue 
a wa]cranb to give possession of tlie property 
to the mtgees. — Dudley & District Benefit 
Building Society v. Gordon, [1929] 2 

K. B. 105 ; 98 L. J. K. B. 480 ; 141 L. T. 
583 ; 93 .T. P. 186 ; 45 T. L. R. 424 ; 27 

L. G. R. 448, D. C. 

737. Add. Annotation : — Apld. Dudley & District 
Benefit Building Society v, Gordon, [1929] 
2 K. B. 105. 

739. Add. Annotation: — Retd. He Wait, [1927] 1 
Ch. 606. 

772a. .] — Kino v. Bird, No. 774, post. 


PART IV. SECT. 5, SUB-SECT. 3.— 
A. («). 

517 iv. - — ' Do.minion 

Tau.'^r Co. r. Mutual Line Assukanck 

Co.. HKITfSIl (%VNAUIAN 8KUUUITIKS V. 
IMurirAL Liik Assiiuanct, Co.. 

W. W. It. DU. CAN. 

PART IV. SECT. 7. SUB-SECT. 1. 

620 ii. Security fivr fuiur; 

advance's- ~('!o7ist ruction of Stamp Act, 
18D1 (r. 39). ss. (1). 88 (1) (2).J— 
0’.SlTLLIVAN r. I.OUOIINAN, [1927] I. It. 
49:t.-’IR. 

620 iii, -.1— A trust (IcmhI 

lo soouiH' dobonturos ri*cilo(l that tlio 
C. (/u. had to IsBUe a 

of dohontures for a .sum not oxcoodiiipr 
41100,000, ■& tht^ llrst of tho oomlltioiis 
indorsed on each dohenturc gtatod : 
“ Thi.s dohonturo is one of a scries of 
dobeuturcH all In tho like form for 
securiuK principal sums not excoedins: 
at any one time in the umrefrato 
:6100,000.'’ Tho trust dt>ed also con* 
Piluod a rapltalLsation clause, tho 
eltect of which was that if any interest 
should Ik» in arrear for a period of six 
months, it should bo added to tho 
principal sum duo under tho dohonturo, 
& tn>atod as principal money for all 


purposes. Tho debonturos wore ex- 
pivshod to btM^omo payable on Jan. 11, 
19.38. Tho mtiiror. claimed that stamp 
duty was payable not on a limited sum, 
but as on an amount “ uncertain or 
vkithout limit i—Held : the amount 
wlilch the trust deed was intended to 
secure was a sum readily asoertaliiablo 
by aiithinetioal caloulation. &. there- 
fore, was not ** without any limit " 
irithiu Sohod. 1 of Stamp Duties Act. 
1882, & that duty should bo paid in 
respect of £100,000. — Cascade 
Brewery C3o., Ltd. v. A OoLiJccioit 
OF Stamp Duties (1929), 23 Toe. L. R. 
18.— AUS. 

PART VI. SECT, 8. SUB-SECT. 6. 

■a. jVo riaht to groiving crops .] — 
Jackson v. i>F.NFOLD, [10311 1 D. L. II. 
SOS.-CAN. 

PART VI. SECT. 3, SUB-SECT. 7. 

665 Iv. .1 — A mtffor. 

in possession is entitled to out timber 
on the land 8c to give third persons 
a liceuoe to do so, unless it Is shown 
that the seoniity is thereby impaired. 
The onus is on the party seeking to 
establish impairment to plead 8c offer 
proof of It. — R kidv. Galbraith, (19271 

16 


2 D. L. R. 8.57 ; [1927] 1 W. W. U. 
780 ; 38 B, C. R. 287 ; varyit^, [1920J 
4 D, L. R. 814 ; [1926] 3 W. W. R. 
.500 ; 38 B. C. R. 36.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— D. 

g i. Position of mortgaaor .] — 

Whore a mtgee. leases the land to the 
mtgor., tho latter does not take the 
lease in his character as mtgor., but 
In his individual capacity uiily, & as 
such he stands in tho same position 
as a stranger to the mtge. — M asset - 
Harris Co, v. Manley, [1927] 1 
D. L. R. 4G4 ; [1927] 1 W. W. R. 35 ; 
21 Sask. L. R, 256.— CAN. 


PART VI. SECT. 4, SUB-SECT. 3. —A. 

h. nevsd.. [1924] 1 W. W. R. 1233 ; 
18 Sask. L. R. 269. 

sk. Effect of Landlord <£* Tenant Act* 
R. S. O., 1914 (c. 155), 8. 3.) — Kennedy 
V. Aoricultural Development 
Board, [1926) 4 D. L. R. 717 ; 59 
O. L. IL 374.— CAN . 


si. Effect of Land Tiiles Act, s. 117.]— 
Mattubwson Brothfjis 8c Mather v. 
Good.[192713D.L. R. 422; [1927]! W. 
W. R. 728 ; 21 Saak. L. R. 403.— CAN. 
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846. Add. Annotation Hefd. The W. H. Eandall, 1 846, Add. Annotation ; Retd. Toibiiy Hotel f, 

[1928] P. 41. Jenkins, [I927J 2 Ch. 225. 


Part VII. — Equity of Redemption, 


971a. Clause giving mortgagee interest in property 
on redemption.] — Provisions in a mtge. deed 
conferring on the mtgee. upon redemption 
an interest in the mortgaged premises are a 
clog or fetter on the equity of redemption, 
& being so are void not only against the 
mtgor., but also against the purchaser of his 
interest, since they are inconsistent with the 
very nature & essence of a mtge. — Mehrban 
Khan v, Makhna (1930), 57 L. R. Ind. App. 
168, P. C. 

984-. Add, Annotation : — Consd. Weld v, Petro 
(1928), 97 L. J. Oh. 399. 

1024. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1025. Add. Annoiaih>i : — Refd. Ideal Films v. 
Richards, [1927] ! K. B. 374. 

1049. For the existing catchwords read “ 

i» 


1085. Add. A nnotation Retd. Smith if. Wood 
(1928), 139 L. T. 2.50. 

1091a. Claim for repayment of excess received 

by mortgagee over amount due under morU 
gage.] — shares in a co. were mortgaged 
to secure a loan with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sulTicient U> pay 
olY the loan intertsst, A: a summons was 
subsequently taken out claiming roileinption, 

50 also rei)ayinent of the excess of the amount 
of dividends received by the nifge(\ over 

51 above the amount due under tlie intge. : — 
Held: an order h)i‘ |>iiyinent of the excess 
claimed against t he nd gee. could, by 11. S. (k, 
Ord. 55, r. 5a, be obtained upon orginating 
summons. — Wet.d r. Pktuio. [ 1 929j 1 ( 'h. 33; 
97 L. J. (Ih. 399 ; 13‘9 1 T. 596 ; 44 T. B. R. 
739 ; 72 Sol. .lo. 569, A. 

1092. Add. Annotaiion: Reid. Uui.slip-N<jrtb- 
wood Urban DiHiivioi ('ouncii v. Jvoo (1931), 
145L. T. 208. 


PART VI. SECT. 6, SUB-SECT. 6.- - 
B. (a). 

784 vii. — .1 — ^Wlioit) a lease 

made by a mtgor, is subsctiuent to the 
ratgo., th(5 mtgee. has not the right at 
conmion law to require the tenant to 
T)ay the rent to him & to sue for Its 
recovc'ry uiile.ss the relationship of the 
landlord & tenant has been created 
between them by mutual agreement : 

A: the mere fact of the tenant remaining 
in possession after notice from the 
mtgee. to pay the rent to him is not 
«!videnco of such an agreoiiumt. The 
l)roviBion in Ileal Property Act, 
11. 8. M., 1913, s. Ill, that a mtgee. 
upon default by the ml^or. “ may 
enter into possesson of the mortguged 
or fiKumbered land by receiving the 
rents & prottts tlien^of,” does not give 
the mtgee. a right of action for rent 
against a tenant holding mider a lease 
made by the mtgor. after the mtge. — 
Aikknhead V. HriVAK, 11931 J 2 
W. W. 11. 721 : 4 1). L. K. 721. -CAN, 

PART VI. SECT. 7. 

c i. Mortgage overdue — ! 

1 tight of jyossession in Tnortgage.c ,] — ' 
KJoctment cannot bo sustained l)y n , 
mtgor. against a stranger where the ! 
mtge. is overdue & unsatlsfled, Ac tlic ; 
fee & right of possession being In the , 
mtgee. — D oe d. McBernfk v. Lundy l 
(1844), 1 U. C. R. 180.— CAN. j 

•1. Payment into court of amount due \ 
on Tnortgage — Application for order 1 
under Mortgages Ad. It. S. O., 1914 j 
(c. 112) — A/ode of application.] — Re '• 
Appleton & Ross, flU27] 4 I). L. R. : 
1125 ; 61 O. L. R. 338.— CAN. 

PART VII. SECT. 3. SUB-SECT. 8. 

tm. Under decree for sole — What is ! 
incident to land — Manure in heaps on ; 
land .] — Manure in heaps on land, not j 
the produce thereof, does not pass to i 
the purchaser of the equity of redeiup- ■ 
tlon under a decree of sale, as an in- [ 


cident it» the land ; & if he uses it, it 
is a conversion, for which the mtgor. 
may recover in trover witliout a 
demand. — T homson i’.‘ Waijui (I.s52), 

2 All. 309.- CAN. 

PART Vi) SECT. 4. SUB-SECT. 2.— A. 

968 iv. - — .1 

7’OOHEV r. Vi1 N’lIlEK (1927), 2S 
S. K. N. S. W. 22s ; 4.5 N. 8. W. W. 
11.— AUS. 

PART VII. SECT. 4. SUB -SECT. 2. 

B. (c). 

an. A grcenient for ftdure odroiues.]- 
\Vh«‘.r<- a iiitge. is for a doPiiite aiiionut, 
Ac also covers future udvaiiee hut the 
uuioimt outstHudiiig A hy the 

jiitge. may bo uso.t'rtnluod at any f inio, 

A: oil payment thereof there is nothing 
to priivent the mtgor. frmu getting 
back; the mortgoged propeiiy &. enjoy- I 
lug It just as he did iiefon^ making t in' 
mtge., it cannot he said that tin; 
mtge. constitutes a e.i«jg on the. euuily 
of redemption.— . S tephen & Si’ei iikn 
r. Tkanh-Canada FiNANCU<1 ('oIU'N., 
lyn)., 11931] 2 W. W. n. 44H. CAN. 


i SunnA 1: \o r. Si'JiKNi>iiAN.\'ni Saiiu 
I (I 92 B), I. J.. J; H I’at. 213 . IND. 

PART Vii. SECT. 5 . 

' 1013 i. Anioutd nppeoring in rvtriid 

\ rlousr ! foie for I'rni'liisirf.] ■ bill 
I iilhge.d tlilit n ji'ige ‘.viiH orn'cnted by 
j W. fr» (loft, in eonridei .ition .)» f lot) ; 
[ Muil diift. inIviMnM-d only lh*Meon. 

A \V. In'ing i id ft led lo receive t he 
biiiMnee iirt,slgrn‘<l f.n<*h rigid. A eon- 
veyeii hib equity .»f re«len)]>l iori !•» 
pltf. ; that didl. rohised to pny the 
l)iilune(; A, ehnined lo hold the mtive. 
118 HiuMirit V for J150. TJie prayer was 
for Hfa'cltle iunfornianeo or, in llie 
nil ernul ive, n. derlarnthin of t he n)»)ve 
facts, A' for general ridlef : //Wd ■ 
upon ttie fncf.M alleged in the hill, 
namely, th.at the nil.g<‘. miH being Indd 
for nntre ’ 11:1 ri Inoi be«ri advanced 
Ih'Tcon. A'. : berefon-. fo lhal- (extent 
had foMiieil a eiond on the title, [ilt.f. 
would be out it hat to a ilt.'elural lou to 
i I bat etTeet, A', apinoprial e relief. - 
I C'ALVKltr V. ni'U.VHAM (IHHl), 6 A. R. 

! I> 2 ().-CAN. 

I a i. ' — - ’ EllHDEUIKHIfiN 

! r. WlCHTICUN (Un. Mv (’f). (Siisk.), 
[19271 1 1 ). L. it. 804 .” CAN. 


PART VII. SECT. 4, SUB-SECT. 2. F. 

q i. - Peroioueut lease. | 

Rermaiient leascH execuliMl by t.iu^ 
mtgor. In favour of tiic mtgee. Hul*.-e- 
<iuent to the mige. constitute a clog 
on the equity i»f redemption A are mill 

& void. F’AHHHAHA.M ^ JCHHWA.N'mUET 

r. Laxmibat (1928), 1. L. it. .5:1 Ihuu. 
3G0.— IND. 

Bp. Covenant crcAitiua right of pre- 
emption in favour of mortgager — 
Limiieei to life, of parlies.] -A cfiveuant 
iij a nitgo. tle-cd creating a rigid, of , 

S pc-cmption in favour of the mtgee., ' 
10 operation of which is not meant 
to extend Iioyond the lifetime of tiie 
parties, is neither a clog on the equity 
of redemption nor obnoxious lo the 
rule against i>erpetuilles.- -.M atuk.x 


PART VII. SECT. 6. SLB-SECT. 1. 
f,q. Statute ftrr Sale f>‘ / guities of 
I Rrdevipiion - IVhen nppLinddi .] I 'rr/- 
HiimoN V. Duguan (18G.'>), 11 (ir. IHH. 

: —CAN. 

I PART VII. SECT. 6. SUB-SECT. 2. 

! o j_ Assignee not harred leg 

1 twrntg years' posHession of assignor 
clairning under mortgagor.] Ooi.MNH 
V. Ueiu n8GG), (I .V. H. it. (2 OhI.) 2.52. 

—CAN. 

PART VII. SECT. 8, .SUB-SECT. 4. -B. 

ir. Ifg ntolion. fttr judgment Tro- 
ceedings hy action tAmdution of rods 
rrcorrrahlfi.l ~ .Mai.kowuk v. (Ienik, 
(1928) 3 W. \V. R. VA,. CAN. 
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Part VIII. — Assignment and Devolution of Mortgage. 


1177. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises — Effect of — ^Rlght of 
purchaser to hold mortgage as first charge on 
estate.] — Simpson v. O’Sullivan (1840), 7 
01. A; Pin. 660 ; West, 332 ; 7 E. B. 1179. 

1824a. .] — The legal estate in property 

vested in a testator by way of mtge. does 
not pass under the description of “ securities 
for money,” or ” money invested on any 
security.” — Re GoRFK'rr’s Trust, Ex p. 
Price (1860), 19 L. ,T. Ch. 173 ; 14 Jur. 63. 


1326a. .] — Testator, who was a mtgee., 

devising all the rest & residue of his freehold, 
leasehold, A: copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. &> debts to a legatee, 
subject to the payment of his debts, etc., & 
also appointing the legatee exor. of his will : — 
Held : not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee. — Silvester v. Jarman (1822), 10 
Price, 78 ; 147 E. R. 248, Ex. Ch. 

Annotuiions Befd. GaUiere v. Mobb (182S), 9 B. & C. 267 ; 
Doo d. Quest v. Bennett (1851), 6 Exoh. 892 ; Re Field's 
Mortgago (1851), 15 Jur. 1004. 


Part IX. — Rights and Liabilities of the Mortgagee 


1852. To the existing paragraph, after the last 
words ” toll gates,” add as follows : — 

; (3) he was entitled to have a receiver 
appointed. 

1ZB7.' Add. Annotation: — Folld. Halifax Building 
Society v. Keighley, [1031] 2 K. B. 248. 

1357a. Effect of Law of Property Act, 1925 (c. 20), 
s. 108— On Conveyancing A’^t, 1881 (c. 41), 
s. 28.] — mtge. deed made ia 1919 provided 
that the mtgees. might insure the premises 
against Arc, & tliat the mtgors. should pay 
the premiums to them. Before 1925 the 
mtgees. effected insurances of the premises 
under the deed. Before that year the 
mtgors. also effected with other insurers an 
insurance of the premises apart from statute 
or the deed in their own names. In 1930, 
wliile the deed & insurances weie all in force, 
the premises were damaged by fire. The 
respective insurers paid to the mtgors. A; 
mtgees. the proportions of the loss for which 
they were responsible. The mtgees. brought 
an action against the mtgors. for payment 
over of the money paid to the latter by their 
insurers ; — Held : pltfs. were not entitled to 
succeed in the action, either (1) under Con- 
veyancing Act, 1881 (c. 41), 8. 23 (4), inas- 
much as that sub-sect, had been repealed by 
Law of Property Act, 1926 (c. 20), s. 207), 


subject to a proviso that the repeal should 
not affect any right acquired before the 
latter Act, & no right to the money which 
pltfs. claimed had accrued to them before 
tliat Act ; or (2) under Law of Property 
Act, 1925 (c. 20), s. 108 (4), inasmuch as the 
insurance effected by defts. was not an 
insurance effected under that Act or any 
enactment replaced thereby, or an insurance 
for the maintenance of which defts. were 
liable under the mortgage deed ; or (3) on 
the footing that defts. were trustees of the 
money for pltfs. or otherwise liable to them 
therefor. 

Conveyancing Act, 1881 (c. 41), s. 23 (4), 
in so far as it may remain unrepealed by 
Law of Property Act, 1926 (c. 20), is not 
subject to the limitation which restricts 
sub-sect. (3) of that sect, to money received 
on an insui’ance effected under the mtge. 
deed or under the Act ; but is subject to the 
limitation that it applies only to money 
received on an insurance in which the mtgor. 
& the mtgee. are one or other or both 
interested. — Halifax Building Society v. 
Keighley, [1931] 2 K. B. 248 ; 100 L. J. 
K. B. 390 ; 146 L. T. 142. 

1861. Add. Annotation : — ^Folld. Be Smith’s Moit- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 


PART VIIL SECT. 1, SUB-SECT. 1. 

b i. Mortaage paid off by marl- 

oaoor,\ — Sect. 99 of Laud Titles Act, 
which provides that u uitRce. on 
rt'oolvlnu payment of a whloli 

the mt^r. Is entitled to ])u.v off Is 
bound to transfer the mt«:e. to a third 
party If the int^yor. so dir< cts, dmis not 
have the offoot of oontluiiinK the life 
of a m^re. so transferred If it has been 

F ald off in full by the lutiror. himself, 
n such u cose there is nothing to 
assitrn or tiunsfor. — DKVKNisn & De- 
VKNISH V. COTNNAOHEK (Alta.), [1929 J. 
4 D. L, K. 1904 ; 3 W. W. R, 355.— 
CAN. 

■a. Executor — NeeeetBilv for proof of 
proho/e.! — ^An aBslgninent of a mtge. 
by an exor. Is not admissible in evi- 
deuoe without proof of the probate. — 
UOE V, Hanson (1857), 8 N. B. II. 
(3 All.) 427.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 

b i. .1 — Since toy virtue of the 

covenant implied toy sect. 54 of I.oud 


Titles Act, R. S. A.. 1922 (c. 13,1), there 
Is a dlifct iwrsonal liability of tbo 
transfcjree of niortgaRtHl land to the 
mtgee., the oriirinal mtgor. becomes a 
surety for the transferee to the mtgee. 
&, Iheivfore, is entitled to pay off tlie 
nit go. money as soon os then? is defaults 
wlf liout waiting tUl ho la sued or 
presHt?d for iiayinent, & on paying it 
off Is entitled, under eec’t. 99 of the 
Act & under sect. 5 of Mercantile Law 
Amendment Act (Imp.) (19 & 20 Viet, 
p, 97), to require the mtgee. to transfer 
the mtge. to a third party as a valid 
security, — Devbnmk r. Oonnaoukr. 
II 9301 2 W. W. H. 2.54 ; 3 D. L. It. 
977 ; 24 Alta. L. XL 5.15 ; rewsg., [1930] 
2 D. L. R. 973 ; 1 W. W. R. 958.— 
CAN. 


PART Vni, SECT. 1. SUB-SECT. 8. 

1172 vl. -~.l — The covenant 

which is Inipliod by Real Property Act, 
R. S. M., 1913, s. 97, on the port of the 
transferee of inortgai^ land with the 
transferor is ono \!^ch can be re* 

18 


butted by evidence of oiroumstances 
which make it inequitable that it 
should be enforced. The sect., therefore, 
leaves the law for all practical purposes 
the same as it was before the section 
was enacted. — Sokolov v. Kachmark, 
[1929] 2 D. L. R. 306 ; 1 W. W. R. 
363 : 38 Man. L. R. 99.— CAN. 

PART Vlll. SECT. 1, SUB-SECT. 4.— F. 
1. Revad,, 19 Qr. 59. ^ 


PART Vlll. SECT. U SUB-SECT. 15. 

tb. Effect of transfer on lease by 
mortgaoee in possession,] — Sernbie : an 
assignment of a mtge. Is not by itself 
effective to transfer a lease given toy 
the mtgee. In .posseasion. — Konkin 
V. Canadian Bank op OoMiiKRCB 
(Saak.), 119271 3 W. W. R. 123.— -CAN. 


PART VIII. SECT. 8, SUB-SECT. 1. 

b i. .] — OABRUTr V. SAUNOBItS 

(1876), 23 Gr. 566.— CAN. 
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1862a* .] — Trespass will not lie against the 

occupier of land at the suit of the mtgee., 
f^ho has never been in actual possession or 
been seised of the land, & has not obtained 
a judgment in ejectment, either by default 
or by verdict ; &> therefore he cannot, in 
such case, waive the tort, <&; maintain an 
action of use & occupation. — Turner v. 
Cameron’s Coalbrook Steam Coau Co, 


(1850), 6 Exch. 932 ; 20 L. J. Ex. 71 ; 16 
L. T. O. S. 285 ; 156 E. R. 407. 

1408a. Right to possession as against subsequent 
lessee.] — Spencer v. Mason (1031), 75 Sol. 
Jo. 205. 

1502. Add. Amiiitation : — Consd. Clayton v. 

Clayton, [1030] 2 Ch. 12. 

1506. Add. Arinotathn : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 


Part XII. — Priority of Mortgagees. 


1989. Add. Annotations: — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321 ; Parker v. Judkin, [1931] 1 Ch. 
476. 

2013. Add. Annotation : — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 


2019a. .1 — Manchester cV County Hank, 

Ltd. V. Monk (1929), 73 Sol. .lo. 405. 

2036. Add. AtmolalUm : — Otncrally. Refd. Hlay 
i-\ Pollard & Morris, [1930] 1 iv. IL 028. 
2038. Add. Annotation: Consd. lle|mblica do 
Guatemala v. Nunez, [1927] 1 K. 11. 009. 


PART IX. SECT. 1. SUB-SFCT. 2.~D. 

ft. Varied., [1927] 2 D. 1 . R. 857 ; 
[1927] 1 W. W. II. 780 ; 38 H. C. It. 287. 

PART IX. SECT. 1, SUB-SECT. 2,— E. 

BO. Seizure dt sale of laorUnincd good^.] 
— A mteroo. nifty muJnt^dn an action 
against a pei*fsou Hoizing & Hclling 
the property mtgecl., tho right of 
p 088 oaHlon of the goods at the time 
of such salo hcliig rightfully in the 
intgor., & tho. roversiouary ostalo in 
pltf. as ratgeo.— M oLkod i'. Mjkuokr 
(1850), 6 C. P. 197.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

Bd. Whether poasesaion by leaaee of 
mortgagor — Under leaae made after 
mortgage.] — lie fsiiA.vi’Z & Uaujuan, 
11927] 3 D. L. U. 058 ; 60 O. L. li. 
543 ; affd. ant) mnn. Modkk.v Reai.ty 
Co. r. KHANTZ, [1928] 2 D. L. 11. 705 ; 
[1928] S. C. n. 213.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2. —A. 

oi. _ — _ J gainst lessee — Under Land 
.'/cA‘f.]— M tjngall V. Mann, Ex v. 
.Mann (1928), 22 Q. J. P. P. 00.- A US. 

PART IX. SECT. 4, SUB-SECT. 1. 

Be. A’o liability to pay taxcji .] — A 
mtgee. who Iuih never l>een In pf»H«o8- 
Rion of the land or in nxjeipt of any 
Income therefrom is not, in tho ahaencje 
of an agrf^cment therefor, under any 
ohligatlou to the nitgor. to pay th(! 
taxes ; & tho fact that he has paid 

S art of them dues not bind him to pay 
lem all. — B aitritm v. Noakes, [19311 
2 W. W. II. 74 ; 3 I). L. R. 91 ; affg.. 
[1931] 1 W. W. R. 213.— CAN. 

PART IX. SECT. 7, SUB-SECT. 1.— A. 

af . Validity of lease — Non-annpliance 
with Land TUlcs Act. li. S. S., 1920 
(e. 67), a. 108).] — Massey-Hauris Co. 
r. Manpey, [1927] 1 D. L. H. 464 ; 
[1927] 1 W. W. K. 35 ; 21 Saak. L. R. 
256.— CAN. 

PART DC. SECT. 14. 

•b. IHght to indemnUy — Mortgage 
of sfuirM.l — MAB'nuw v. McLeujln 
(1889), (1825-97), N. B. Dig. 316.— 

CAN. 

PART X. SECT. 2, SUB-SECT. 2. 
1608 i. One mortgage by sole mort- 
gagor — OQter jerintly with partner .] — 
J. & T., who were partners, made a 
mtge. to pltf. upon partnership land, 
parcel B.. & J. alone, at a later date, 
made a mtge. to pltf., upon a dllJerent 
parcel of land, A. J. became bkpt., 6: 
deft, was the authorised tnistoe of bis 
estate. T. afterwards conveyed bis 
undivided ba i l ^ interest in parcel B. to 


deft, as authorised trustee of tho estate 
of J. : — Held-: pltf. was not entitled 
to consolidation. & either mtge. might 
bo redeemed without rediscmlug the 
other. — W atkins v. Adamson, [1929] 
1 D. L. R. 572 ; 03 O. h. 11. 315.— 
CAN. 


PART XII. SECT. 1, SUB-SECT. 8.— A. 

1903 iv. .] — By a memr*- 

randum of agroomont, made In 1915, 
between C. & his aimt. M., O. agrcHMl t o 
give M. “ during her life the excluHivii 
use of tho drawlng-roo'm & bodi’oom 
over same, with fuel & Huitai)le stippoi t 
& malntcnanco/' in a certain dwidling* 
house. " •>! chai'go, the consldera- 

Hon for iKdng natmal love Jk, 

alTecilou Sc sen «'r( s reudorcid ” l)y M. 
to O. ; & C. thereby agree<l with M. 
“ to execute a deed whenever calltd 
ui)on t.o carry out & gJ '.h> tdTec^t to tho 
foregoing contract.*’ deed wan 

ever executed pursiiaut to the said 
agreement. The agreeratmt was not 
registered in the Iteglsti'y of Deeds. 
M, went liitiO exclusive oexjupatirm of 
the tw(» rooms. Sc so eontlmied, & was 
supplied with fu<d & maintenance. 
The rtwt of Hie house was In the o<«;upa- 
tlon of C.. who held the jiremlses under 
a fee-farm grant. In 1921 C. de- 
posited the IfLle deeds of the ]>romiHeH 
with a bank by way of equitable mtge. 
to secure tho payment of prcsejit, Sc 
future advances. In 1927, V. being 
indebted to the bunk for a large huiii, 
the iiank issued a summary suminoiiH 
to enforce tho mtge. against C. M. 
ciftimed to be entithd under thc^ agr-ee- 
meiit to an equitable life InHnHjst in tbo 
two rooins, & also to a charge t»n the 
whole of the premises in her favour for 
fiiel & flultaiilo supiiort S' maintenance 
during her life, & that tlie bank’s 
(^qultabh? mtge. was puisne to her life 
Inhirest & charge. Bh© stobjd in an 
aflldavlt that on tbo faith of the agree- 
ment, & on the security of the right^s 
thereby conferred ou her, slie had 
fi*om time to time made advances to 
C. of smns amounting to £252. 'Tlio 
managfT of the tiank In an 

affidavit that at tho date of tho deposit 
the bank had no knowledge of any 
claim by M. against the prerniMes 
Held : il. waa entitled to an equitable 
life estate in the two rooms, which 
interest was not subject to the bank’s 
equitable mtge. M. was not imtltlod 
to a charge upon tho premises for fuel 
& support & maintenance. — National 
Bank v. Kskoak, [1931] I. R. 344. — 
IR. 

m i. Cftarge an Vandr-^ Wlwlfier rtriority 
given over registered aasignmenir — De/u- 
tng only wtih e^stoU whidt asrignetr 
them Canadian Port Huron 


To. V. Bi.'KNETr (1907), 17 Mnu. ii. H. 

55. CAN. 


PART XII. SECT. 1. SUB-SECT. 4.— C. 

f (p. 45S) i. .l-'rilOMHON V. 

llARlUSON, 11927] 3 D. L. it. 526 ; «0 
O. L. U. 481. CAN. 


f (p. 15H) ii. .] (lAitltolX V. 

Rooeub 2 N. Ji. K(|. liep. 159 ; 

21 C. L. T. 90. . CAN. 


O fp. 4!)h) I. -• - -.1 

SCUATZ r. SrjOINHADIOt, 119301 9 

l>. b. B. 90S. CAN. 

0 (p. 158) ii, - li'/uif (iniinnds to 
auvcdlinit iattrvsi.] liy un Mgrccnn'iit, 
otic C.. Uic owh'T or'v.niiUii I in I tigfix d 
lo allow ” rosp. nw cMual third Rliare 
of tho “ not pjollls '■ whh h. (V iiiigld, 
make i/ii tho rosiiio td tliU liunl. d’ho 
land was sold nf n ooiiKidotahlr i»i‘nrd. 
On the eoriiphilion of the pmidoof, a 
rnfgo. was givcti l>y the jnire-liiiHocH to 
apidt. for .£1,809, wliloh piirporfod to 
be ft loan by but, in fuel., }>nrt 

of tlilH amount. waH the biilunee of t lie 

f nircbase-mom y whieh applt. was to 
lold in trust for (t., subjeet, to a charge 
for money advanced. Itoi-.p. entered 
a caveat aguliiRt disiliugn with t.lio 
mtge. : —//f'id applt . liad, a» mont, 
a claim agairist (•■. und« r his oontniel, 
to an account, & for peyment of any 
riioneyH found due thereon. Si, a*;<;ord- 
Ingly, hail no oa venting tntcvtRl.'" 
HiiEPnERi> V. IJouHioN, !J927j H. A. 
H. H. 144. AUS. 

■X. Effect (^f nmisHion from memorial 
of udditimi of witnejut.b J/eht : under 
9 Vlct. c. 34, r«igiHtry in aceordJine,> 
with the Act wan irnperutive ; Sc a deed 
registered upon a iiieir.oi i;il In which 
tlie addition of the witinsc- to the deed 
was omitted was, Iherelorc, fraudu- 
lent Sc void as against a Huljuetiuent 
mtgoe. — R o«H()N r. Waddbi.i. i lHdo), 
2411. O. R. 574.— CAN. 


ty. Postponement of nmrlgage. — Puwtr 
f registrar Uj regiidtr.] — tie Win DOVER 
^ Great WEfrr Like AHHtJUANf^E Co. 
Alta.). [1927] 3 D. L. It. 829 t [1927] 
. W. W. 11. 414.— CAN. 

BZ. Ifigtit to rtigistruHon — Duplicate. 
^tifU-ate in hamls of nv/rtgagor.] - 
It Toth & Case J.I. Thhehiiino 
Iaciii.ve Co. (1919), 14 W. L. It. 701 ; 


»ART XII. SECT. 18, SUB-SECT. 1.— 
A. (a). 

1995 lU. .]— Kirk 

Harvey (1913), 26 W. L. R.„74J ; 
i W. W. K. 980 ; 15 D. L. K. 48H ; 18 


1995 Iv. .l--Coi,Pirr8 

V. Sherwood (Alta.), [1927 1 3 D. L. H. 


7.— CAN. 



Cases 2044—2586. English and Emhre Digest Supplement. 

2044. Add* Annotation : — ^Apld. Manchester Sc I 2186. Add, Annotation : — Refd. Parker v. J udkin, 
County Bank v. Monk ^929), 73 Sol. Jo. 465. 1 [1931] 1 Ch. 475. 


Part XIII. — Remedies of Mortgagee 


2258. Add, Annotation : — Consd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. 

2291a. Part of mortgage debt due.] — There is 
nothing in I^w of Property Act, 1925 (c. 20), 
a. 101, to prevent a mtgee. from exercising 
his power of sale when part only of the 
mtge. debt has become due, & where a mtge. 
debt is payable in instalments the right to 
enforce payment arises as each instalment 
becomes due. — Paynb v, Cardiff Rural 
Distoiot Council (1931), 100 L. ,T. K. B. 
020 ; 1 45 L. T. 675 ; 95 J. P. 173 ; 47 T. L. R. 
632 ; 29 L. G. R. 607. 

2291b. Debt payable in Instalments.] — Payhs v. 
Cardiff Rural District Council, No. 
2291a, anUi. 

2299a. Personal representative of transferee of 
mortgagee.] — Saloway v. Strawbridge 


(1865), 7 De G. M. Sc G. 594 ; 25 L. .T. Ch. 
121 ; 1 Jur. N. S. 1194 ; 4 W. R. 34 ; 44 
E. R. 232, L. JJ. 

Annotations : — Consd. Ashton v. Wood (1857), 30 L. T. O. S. 

85. Reid. Rc Runiney & Smith, [1807] 2 Oh. 351. 

2312a. .] — Property comprised in a mtge. was 

sold by the mtgee. by public auction, & at 
the sale the mtgee. *s solr. became the pur- 
chaser : — Held : the purchase by the solr. 
was invalid, Sc must be set aside. — J jAWRANCB 
v. Galsworthy (1857), 30 L. T. O. S. 112 ; 
3 Jur. N. S. 1049. 

Annotation : — Reid. Nutt v. Easton (18D9), 80 L. T. 353. 

2504. Add, Annotation : -Held, Ideal Film.s v, 
Richards, [1927] 1 K. B. 374. 

2535. Add, Annotation: — Refd. Re Wait, [1927] 1 
Ch. 600. 


PART XII. SECT. 13, SUB-SECT. 3.— i 
B. (b). 

2170 1. Mortoauce parting with deeds ' 
to mortgagor— Failure to relvm — Laches 
of nuirt gager..] — Q., a ouHtomor, de- 
])OHltc(l the title deeds of Immovable 
property with deft, bank to secure an 
ovenlruft. Subsequently (J. obtaliu^d 
pOHSOHsIon of tho title deeds on a iiils- 
I’epresentjitlou to deft, bank that bo 
wanb'tl them for InspecDou by an 
Intcuidhiff purchaser, 8c (bjpohlted tho 
ihMsds wit h pltf. bank to secure a loan ; 
— Hehi : by the conduct of deft, bank 
]>ltf. bank had priority of charj?o over 
the inoi'tffnK’cd jiroperty. — L ixiydh 
Bank r. Or/j>AU & Co. (1929), I. L. K. 
50 Calc. 808.— IND. 

PART XII. SECT. 13. SUB-SECT. 4. 

la. Priority of mortgage oner lien of 
lender " Of advance in reduction of 
mortgfme, ] — field : the lender could not 
claim ])i'Iorlty for his advance. — 
iMi’EWAL Lo.^N & I\vk.stm 1 ':nt Co. r». 
O’SUJJJVAN (1879). 8 P. li. 162.— CAN. 

sb. Of advance in payment of 

purchase mtmey. ) — Held : the lender 
could not eJalin priority In respect of 
his lien for unpaid purchase money. — 
Watson v. Dowsku (1881), 28 Qr. 478. 
•—CAN. 

so. Prior mortgagee purchasing rights 
of pui^fne tnortgagee.] — Fateh Ali v. 
Okuna (1927). I. L. K. 0 Lah. 88. -~ 
IND. 

PART XIII. SECT. 1, SUB-SECT. 1. 

2190 i. Applieation of rule — Fore- 
closure — Proceedings on bond.] — Re 
Ciianolkk'h Estate (1883), 17 N. S. li. 
(5 11. & O.) 78.— CAN. 

k I. Action on covenant — Kntry 

into possession.] — Great West Lu-'K 
Ansoranie Co. V. Pollock (.\lta.). 
11929] 2 I). L. R. 468 ; 1 W. W. R. 
74 2.— CAN. 

PART XIII. SECT. 2, SUB-SKOT. 1.— 
B. (b) 1. 

sd. Length of. 1 — Held .• ( 1 ) lo enacting 
Property Law Amendment Act, 1927, 
the LeglKlatuiv must be presumed to 
have intended the repeal of Mortgages 
P^nal Extension Act, 1924, s. 70; 
(2) until the intgor. took some active 
step towards availing himself of tho 
proUTjtloii granted him ho aoquired 
no right whioh survlvtxl tho repeal of 
the proteotiug Act, dc tho mtgee. was, 
therefore, on titled to oxoroiso hia 


power of sale without giving three 
months* notice of his intention to do so. 
— Mathtkson 0. Hall, [10291 N. Z. 
L. R. 333.— N.Z. 

PART XIII, SECT. 2, SUB-SECT. 1.— D. 

so. Sale of two properties subject to 
mortgages — Sale by nujrtgage.e of one 
projicrty on default by purchaser — 
Rights of purchaser of other property 
against mortgagor d: defaulting pur- 
chaser .] — Norris v. Meadows (1882), 

7 A. R. 237.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 3.— 
D. 

sf. Sale under Land Titles Act — 

Jurisdudion to stay proceedings .] — 
Rc Land Titles Atrr, lie Fielding & 
North op Scotland MroE. Co., 
[19271 3 D. L. R. 690; [19271 2 

W. W. R. 423 ; 22 Alta. L. R. 575.— 
CAN. 

PART XIII. SECT. 2, SUB-SECT. 5.— A. 

k i. Order permuting purchase at price 
fured. by court — With leave to recover 
deficiency — W heiher foreclosure. ] — Sia - 
ouiiiTY Trust Oo., Ltd. ». Sayre & 
GlLiXJY, [1920] 3 W. W. R. 469.— 
CAN. 

ii. — — — .] — Canada Life 

Insurance Co, v. McHardy, [1922] 
3 W. W. R. 855 : 69 D. L. R. 712.— 

CAN. 

PART XIII. SECT. 2. SUB-SECT. 6. —A. 

2331 i. Position of THortgagee — Wtuiher 
a trustee .] — A nilgee.. In exerrdslug his 
now’er of solo, must exorcise it in good 
fuith. He has a right to look after 
liimself first, but he Is not at liborty 
to look after his own lntort>st8 alone. 
He must not wilfully & recklossly 
deal with tho property In such a manner 
that tho interests of tho mtgor. aro 
soorlflood. Thorofore, he is bound to 
take reasonable precautions in exorcis- 
ing tho power oi sole to see that tho 
ad vertisoments of the sale are adequate, 
& that tho property is not 8<>ld at such 
a manifest undervalue as in Itsolf to 
Indicate disregard of the mtgor. *8 In- 
terest. — Hartley r, Hu.uphiu8, [19281 
S. U. Q. 83 ; affd., 2 A. L. J. 106.— 
AUS. 

PART XIII. SECT. 2, SUB-SEGT. 8.— A. 

sg. Sale under second mortgage,] — 

Flrmino V, MoDouGAXh (1880), 8 

P. R, 200.— CAN. 

20 


ih. Right of purchaser of part of 
mortgaged prope,rly to marsluil — Against 
purchaser of other part sutdcct to entire 
mortgage debt .] — Kamta SlNcai v. 
Ohaturdhuj Singh (1929), 1. L. R. 
8 Pat. 58.').— IND. 

sj. Whether fee passes .] — Where 
mtg(5«js. in foo In posscHsion ox(!CUled 
a deed purporting to ** convoy, assign* 
iHilcaso iS:. quit claim ” to tho grantees, 
“ tludr heirs & assigns for ever,’* all & 
singular the mortgaged land, Aahem/uw 
“ as & for all tho estati? & inton^st ” 
of tho grantors “ In & to the 8am(^ *’ : — 
Hdd : sutflcdont to pass the fee to tho 
gj’antoes. — Bright v. McMtmitAY 
(1882), 1 O. R. 172.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 8.— 
B. (a). 

a. Revsd., 7 A. K. 10. 


PART XIII. SECT. 2. SUB-SECT. 9. 

sk. Sale under second mortgage — 
Purchasers right to possession — Lease 
from first mortgagee, to mortgagor .] — 
Laud having be»en sold under a power 
of sale In a second mtge. ; — Held : the 
mtgor. was estopped from setting up 
a lease from the first mtgee. as against 
a claim for possession by a transferee 
from tho purchaser, even though at 
the time of securing tho lease tho equity 
of redemption was no longer In the 
mtgor. — Sewell v. Hnatiw & II.natiw 
(Man.), [19271 3 W. W. R. 577 ; rrvsd., 
11928] I D.L. IL 570 : [1928] 1 VV.W.K. 
274 ; 37 Man. L. R. 24 7.— CAN. 


b1. Right of second mortgagee of part 
of mortgaged property — Where other 
portion already sold by mortgagor — To 
ctnnpet first mortgagee to proceed against 
tliat portion — <£• have purchaser joined 
as party .] — Thanmul Sowcak v. 
Nattu Ramadohs Reddiar (1927), 
I. L. R. 51 Mad. 048.— IND. 


PART XIII. SECT. 2, SUB-SECT. 10. 
—A. 

sm. No liability for wages of persons 
usmicing mortgaged lands .] — Mac- 
l'*ni:uaoN v. London Loan Assets, 
Ltd., [1931] 2D. L. R. 630.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 10.— 
D. 

«a. Subrogation — Contribution. J — 
Boucher o. Smith (1862), 0 Gr. 347. — 

> OAN. 
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2578a. .] — ^Masters v . Crouch (1927), C3 

L. Jo. 667 . 

2605. Add. Annotation: — io (1) Apld. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. Jo. 405. 

2661. Add. Amwtoiions : — Refd. Hought/on v. 
Nothard, Ixjwe & Wills, [1927] 1 K. B. 240 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

2688. Add. Annotation : — Refd. Iluinpbery v. Wil- 
son (1929), 141 L. T. 409. 

2757. After this case add “ See^ aUo, Limitation 
OP Actions, No. 1369a, ante.'' 

2876. Add. Annotation : — Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

2890. Add. Annotation : — Refd. Purnell v. Boche, 
[1927] 2 Ch. 142. 


2897a. .1 — As a general rule, all persons 

beneficially interested in an equity of 
redemption ought to be made parties to a 
foreclosui-e suit. — C ropper Meijjsrsh 
( 1855), 3 Eq. Rep. 492 ; 24 L. J. Oh. 430 ; 
24 L. T. O. S. 207 ; 1 Jur. N. S. 299 ; 3 
W. R. 202. 

Annotation : — N,F. Wilkins v. Hooves (185;*)), 3 Kq. Rop* 

2897b. .] — A suit was instituted by a 

mtgee. against the trustee for sale of the 
property & exor, of the mtgoe. for a fore- 
closure : — Held : the persons beneficially 
interested in the equity of retlomjilion were 
not necessary pai*tios to the suit.- WiMviNS 
V. Reeves (1855), 3 Eq. Hop. 494 ; 24 L. T. 
O. S. 337 ; 3 W. R. 305. 

2928a. .] - A surviving trustee & ei^lrix., 

who was also tenant for life of mortgaged 


PART XIII. SECT. 8, SUB-SECT. 1.— 

E. (d). 

2565 1. Receiver appointed.] — Brant- 
ford C(7RPN. Grand River Naviga- 
'HON Co. (1800), 8 Gr. 240.— CAN. 

PART XIII. SECT. 3. SUB-SECT. 1.— 

H. (a). 

2589 i. Interlocutory a/ plicalinn .] — 
Eastern TRuaT Co. v. Nova Scotia 
STEEL & Coal Co., [1927; 1 D. L. R. 
421 ; 59 N. S. R. 123.— CAN. 

PART XIII. SECT. 5, SUB-SECT. 2. 

d i. Mortpaye for purchase- 

money.] — Tully v. Braduitry (1861), 

8 Gr. 661.— CAN. 

PART XIII. SECT. 6. SUB-SECT. 3.— A. 

2647 I. General rule- -Assignee iwt 
liable .] — Power v. Nova Scotia Trust 
Co., [1928] 4 i). h. It. .570.— CAN. 

1 J, .] — The inipUotl covo- 

nfint under Laud Titles Act, R. S. A., 
1922 (c. 133), 8. 54. does not arise in 
the case of the transfer of only part of 
the inortgaRod land. — Rc Macdonald, 
[192.51 2 I). L. 11. 748 : (192.51 1 

W. W. R. 1031 ; 21 Alta. L. It. HG.— 
CAN. 

PART Xni. SECT. 5, SUB-SECT. 4. 

sni. Effect of consent io variation nj 
principal stim .] — Morturman r. Pub- 
lic Trustee, [19271 N. Z. L. K. C12. — 

N.Z. 

an. Mortgage for purrJiOse-rrumcu — 
Vendor accepting from purchaser 
transfer of other Land sufjject to incum- 
brances — Right of vendor to add amo^int 
of incunihranccs io claim v ruler mort- 
gage.] — Maulson r. Moore (1860), 8 
Gr; 448.— CAN. 

BO. Mortgage to managing director of 
company assigned io ctrmpany — Right 
of mortgagor to set off against arrunmt 
due — claim against managing director 
for services rendered .] — Nortiiard 3c 
Lowe Co. v. Duuno, [19271 2 D. L. H. 
892 ; 59 N. S. II. 310.— CAN. 

PART Xkll. SECT. 5, SUB-SECT, 5.— 
B. (a). 

2664 V. .] — McCuato V . Barber 

(1898), 29 S. C. H. 126.— CAN. ! 

2664 Vi. .]— Where after a final 

order of foreclosure the intgec. sues the 
mtgror. on his covenant, the intgee. 
must be In the position. If redemption 
is sought, to restore the mortgaged 
proi>erty intact. — Colonial Ij^kst- 
MENT & Loan Co. v. Martin (Man.), 
11927) 3 D. L. R. 360 ; [1927] 2 

W. W. R. 94 ; ajDTd., 119281 3 D. L. R. 
784 ; [1928] S. C. K. 440— CAN. 

2664 vli. .]— PltL, mtgee., being 

the transferee of the title under a tax- 
sale, was held entitled to recover la 
an action upon the covenant in the 
mtge. deed, notwithstanding be 
put it out of Ills power to transfer the 
land to defts. in case they p^d the 
mtge. moneys. — S ervais ^ Shear. 

im91 2 D. L. R. 633 ; 63 O. L. R. 
381; rcvBff., [1928] 1 1>. L. R. 549; 61 


O. L. R. 490.— CAN. 

PART XIIL SECT. 5. SUB-SECT. 6. — C. 

I { jfiighi of mortgagor to repay 

debt redeem.]— Kven after fore- 

cloHuro under Laud TitlcH Act, Iho 
mtgee. may sue upon the covenant for 
the payment of the nitgo. inoneyK, 
though, if bo does, the mtgor., on -pay - 
mcait of the debt Ih onlil.lod to roiloein 
his property. — Douoi.as v. The 
M irruAL Life assurance Co., [191 8] 3 
W. W. R. 529 ; (mb nom. Mutual Life 
V. Douglas, 44 D. L. R. 115.- -CAN. 

PART XIIl. SECT. 6, SUB-SECT. 5. — E. 

i, To purchaser from mort- 

gagor.]— -In an action by a mtgee. 
against a mtgor. on his covonuut t(> 
pay, the mtgor. pleaded that ho had 
been released by an extension of time 
given without his consent to a pur- 
chaser of the land from him Held: 
Judgn'cv.*. Auust be given for pltf.— 

I Aliaiwav & Champion, I.td. r. 

‘ Stephenson.. [19271 3 D. L. it. 220 ; 
fl927] 2 W. W. B. 337 ; 36 Man. L. R. 
630.— CAN. 

80 . Mortgage ccyntaining receipt clause 
but no covenant fo> repayment.]— -A 
mtge., which contains on acknowledg- 
ment of receipt of the money, but no 
covenant for repayment, iloes not of 
itHclf affonl concJuslvo evidence of a 
debt, HO that the mtgee., or his assigns, 
can maintain an action for its rwovery. 
—London Loan Co. v. Smyth (1882), 
32 O. P. 530.— CAN. 

Bp. Money advanced for ilUgnl pur- 
pose.]— Vfu.KinmrH V. 

0>opf.r, [19311 S. C. R. IJi ; f 1.131] 

2 1). L. R. 479. CAN. 

SQ. Variation of rwfrtgage Ity 
assignee of mortgagor — Mortgagor erm- 
sen/ing provided liahilUy not. iru^eased.] | 
— T^ublic TRUH’rKF. r. Moiitleman. i 
[19281 N. Z. L. R. 337.--N.Z. 

PART XIII. SECT. 6. 

2687 i. Varied. 39 U. O. R. 280. 

PART XIIl. SECT. 7, SUB-SECT. 2. - 
A. (a). 

sx. Application for sale after or^r 
nisi— Mortgage to sevure barrister s fccA 
— Ohjcjdum that fees not taxed. |— W here 
the period fixed by an order nxsi for 
tht) rt^deiuptioii of a mtge. given to a 
barrlHter & solr. to cover his fees hah 
expired & an application is made )n 
pnrsuanco of tlie order for the sale of 
the mortgaged property. It is then too 
late to raise tho objection that the 
: agreement fixing the amount for which 
1 the mtge. was given ha^l not been 
examined & allowed by a tftxing olflcer 
as required by r. 748.— Mackib v. 
Ivanchuk [1930] 2 W. W. li.. 43 , 4 
D. L. R. 7G ; 24 Alta. L. V. 635.— 
CAN. 

PART XIIL SECT, SUB-SECT. 2.— 

»r. Duty of see to 

parcelling out of land direxted to be sold. ] 


— Beaty v. Uadicnhurbt (1871), 3 
Ch. Oh. 344.— CAN. 

8 t. Postponement of sale — Fresh ad- 
vertisement uniwcessary — A^ote of post- 
ponement at foot of old advertisement 
au/ficirwf.l riiDMi^HON v. Mili.ikwn 
(1808), 15 Gr. 197.— CAN. 

8U. Connyance — Parties —Wife join- 
ing in e.rtTtdion of itu'umbrance,] — 
AIoork V. Shinnerb (1858), 1 Ch. Ch. 
59.— CAN. 

PART XIIl. SECT. 7, SUB-SECT. 2.— 

B. (a). 

f l. - - .1 - I>E COTKAU V. 

PniLUPrt (N'o. 2), [I930J 3 VV. W. U. 
615. CAN. 

8V. Morigatpr rxecutor de son tort- - 
HuFlcient assets oj dect ased mortgagor - - 
No rigid to foreclose.] -Ki’.NNY v. 
Kenny (1825 -1897), N. B. Dig. 311. - 
CAN. 

PART Xlll. SE:CT, 7, SUB-SECT. 2. 

E, 

2869 i. — M.nlgagces by di fs>sil 
Deposit of i ■■■ Doiu'id.iiren 

secured by a (-ro d, deed wer<* IshU' 0 l*y 
deft. «;o. under im (urangcMionl ni(,li 
pltf. that tho i)i (K eeds e.MMM-lod llnn-e- 
from should bo used in paying olV i-m! 
dei>t owing from tJjo co. to iiim A in 
eontlnnlng didt.'s InisincHH. 'I’iie trnht 
<leed prov-ded (hat Ujo debentiireH, 
aRcrexecntlon tlierruif J)y tiuj dlreel.ors, 
slioiild lie dellvcDfd to the triiHtee tk, 
certified to by blin from time to tlmo 
as requlrod l)y resolution of the 
dircf-’torri, k sljould )))i j'etunM'd to 
tlieiri or d^’dvcTt^d t-o t.liclr «>rder. It 
i>e)ng foiiinl iin|)Ossiblc tn hcH any of 
tlie dei/c/iMires, deft.’s managing 
dlretJtor, at the nMim-hl, of pU.f., ill' 
Htrncted tlie tnihbMr ti» depoHit the 
dcl»cid-urcH wltfi |)Itf. uh colletoral 
Hocurit.y fur suld in'^' bU'diKiHH to 
i BO<jure, furtlier advances. Thortsifter 
advanecM were, made oy pltf. ^ (be 
bii.slacKH continued for u year : — ffr/d ; 
pltf. was entith.d 1,(. en/cKo Ids seeurity 
by requiring tlie iruHU'o to cnfonte tho 
trust deed in the usual niunncr.-- 
A.NDEK.HON r. McNaiu 1,(;muku & 
HniNGi.E Co., Ltd., 11929] 2 D. L. R. 
209; I W. \V. J{. 4H(i; 40 B. C. R. 
466. -CAN. 

PART XIIL SECT. 7, SUB-SECT, 4.— 
D. (b;. 

»w. tVbP/u: of intestate mortgagor— 
Applicatirm for widow to represnit 
eHiatr.] -freld : an application undor 
K B. Rule 205 should be refused, 
i sincA} Hnrrogate Cts. Act made aniple 
provision for tho ro<iUirement-H of the 
intgee.— AV Great VVicst liiKE Anhur- 
anuk Ck)., Re Chhjhtte Khtatb (Man.), 
11927] 3 W. W. R. :i02.-^'CAN. 

PART XIIL SECT. 7, SUB-SECT. 4. 

jjeath after commenccTnenl 

of action.] — Nktherlanije Invemt- 
MENT Co. V. THL.H'rH & GUARANTKK CO., 
11929] ID. E. R. 463 ; 1 W. W. R. 62 ; 
b Alta. L. 11. 631.-CAN. 



Cases 2928a— 8486a. English and Empibe Digest Supplbuent. 


property, was made sole deft, to a bill for fore- 
closure or sale : — Held : the parties interested 
in remainder were sufficiently represented. — 
Mahrioit 17, Kirkham (1862), 3 Gfiff. 636 ; 
31 L. J. Ch. 312 ; 6 L. T. 17 ; 8 Jur. N. a 
379 ; 10 W, R. 340 ; 66 B. B. 621. 

2991. Add, Annotation ; — Refd. Friem Barnet 
U. C. 17. Adams, [1927] 2 Ch. 26. 

3378. Add, Citations : — sub nom. He Clayton & 


Barclay's Contract, [1896] 2 Ch. 212 ; 64 
L. J. Ch. 016 ; 8vb nom. Clayton v. Babci.ay, 
72 L. T. 764 ; 69 .T. P. 489 ; 43 W. R. 640 ; 
11 T. L. R. 416 ; 39 Sol. Jo. 603 ; 13 R. 666. 
Add. Annotations : — Refd. London & County 
Contract 17. Tallock (1908), 61 W. R. 408; 
Official Receiver v. Cooke, [1906] 2 Ch. 661 ; 
Re Rent County Gas Light Coke Co., [1909] 
2 Ch. 196. 


Part XIV. — Discharge of Mortgages 


3404. Add, Annoiaiion : — ^Refd. Parker v, Judkin, 
J193JJ 1 Ch. 475. 

3423. Add, Annotation : — Refd. Be Fenton, Ex v. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368. 

3427. Add, Annotation : — Refd. Bonham t7. May- 
cock (1928), 138 L. T. 736. 

3433. Add, Annotation : — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


3434. Add. Annotation : — Apld. Bonham t7. May- 
cock (1928), 138 L. T. 736. 

8436a. .] — In the absence of 

express authority or holding out, the mere 
receiving of interest on a mtge. by the 
mtgee.'s solr. does not imply authority to 
receive the principal. The solr, is, for this 
purpose, agent of the mtgor. Sc not of the 
mtgee. — Bonham v. Maycock (1928), 138 
L. T. 736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 264. 


PART XIII, SECT. 7, SUB-SECT. 4.— H. 

2945 Iv, .J — KAin.BAOH v. 

'I’AYLdn (1880), H. E. U. 400.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 6.— 

B. (a). 

sa. (JuesfionH of mixed law <£r fact 
involved- - Defendant thinigh not appear- 
ing filing noiice, diap^dijig amount 
rlafmed,]- IlAinSLMAN 17. Ktpkoff, 
I102SJ 4 I>. L. R. 310; 02 O. L. R. 
021). - CAN. 

PART XIII. SECT, 7, SUB-SECT. 6.— 

B. (0). 

m i. Power of mafder to cum- 

■jmte .,] — Touonto Oknekai. 'J'rust 
COUI'N. 17. Tokton, 1 1929] 4 I), h. li. 
1072 ; 1 W. W. K. 91 ; 23 8. L. 11. 
02O.-CAN. 

PART XIII. SECT. 7. SUB-SECT. 6.— 

C. (b) i, 

0 C. Inclusion of injunction against 
imsfe by movigagor in possession ,] — 
(lAWTJiRA V. M(.-UUIIUfl (IdflU), C. L. J. 
(). H. 14 2.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

C. (b) ii. 

3105 V. .] — Redmond 

V. Canadian Credit Men’s Trust 
AssooN., Ltd., [19311 1 W. W. R. 197. 
-CAN. 

,1 i. .1 WAIXAOK 17. 

McMahtek, [1931] 1 W. W. R. 79 ; 1 
1). L. 11. 1010.— CAN. 

•y. of pnynirnt — Action at an 

cnd,\ - Dk Corr.AU r. I'niLurs, [1930] 
1 W. W. R. 811 ; 2 D, L. R. 1004 ; 24 
S. L, R. 397.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 6.— 

C. (0). 

sz. ( roum judgment creditor for in- 
come tax A' stflts tar^- ForecUrntri'. as 
sxhstffucfU imcninltraiK'cr. ] — R ARTI.EIT 
r. UsTERHonr, [1931] S D. L. R. 009.— 

CAN. 

PART XIIL SECT. 7. SUB-SECT. 6.- 

D. (b) i. 

ad. Sale of fnortgagor’s interest — Not 
land itselj .] — It is the proper practice 
in Nova i^cotia, iu an aotion by a mtgeo, 
ft)r fort>clo8uro & wile, that the order 
providi? for the advortlaenient & eale, 
not. of the lands & premises in question 
simidiciicr, but only of the interest of 
deft., int^or.. Sc of persons claimluff 
under or through him. The ot. has 
full power Sc control over the adver> 
Usinic & the form of the deed which 
the shcriJOr Is to execute. — M ortqaqe 


CoRPN. OP Nova Sc otia v, Allen, 
[1930] S. O. R. 16; affg,. [1929] 4 
D. L. R. 629.— CAN. 


■f. Provision that sale he subject to 
reserve hid .] — In Saskatchewan an 
order for sole In a mt«e. aotion should 
not provide that the sale be subject 
to a reserve bid. — Bk. Toronto r. 
Mathebon &; MoCabkill, [1028] 2 

U. L. R. 991 ; [1928] 1 W. W. R. 840 ; 
22 Sosk. L. R. 467 —CAN. 


PART XIII. SECT. 7, SUB-SECT. 6.— 

D. (b) ii. 

q i, To j)ostpone sale.] — Mub* 

DOCK 17. Lawson (1874), 9 N. S. R. 
454.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 6.— 

E. (a). 

8169 1. On default of defence .] — 

Anolioan Synod i?. Russell & May 
(1927), 38 B. O. R. 400.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 6.— 
£. (o) i. 

g 1. .) — W.. having a 

“ charge ” on lands duly rooordod in 
the laud titles olllce, alleging that the 
charge was In arrear, began foreclosure 
proceedings In the Supreme CJt. of 
Ontai'io, which resultc^ci in a decree 
& final order for foredosurc : — Held : 
the master should record W, as owner 
of the land if ho found that all 
perHons having claims subsequent to 
the charge were foreclosed by the 
decree & order. It Is not the duty 
of the master of titles to re>iew tho 

S roooedings in the ct. ; he must give 
le orders of the ot. their full effect 
without going behind them in any way. 
Ho is entitled to ask for proof that there 
has been no appeal or application to 
open the foreclosure ; but not for proof 
that the prooeedlngs leading up to tho 
decree 6c final order were regular & 
sufficient.— J?« West, (19281 1 D. L. R. 
937 ; 61 O. L. R. 640.— CAN. 

BW. Nx parte application' — No right 
to apply for imrn^iaie possession ,] — 
Rule 542 (/) does not warrant tho 
making on an ex parte application for 
a final decree of foreclosure in a mtge. 
action a special applicatiou for Im- 
mediate possession. The application 
which may be made ex ptuie under 
rule 642 ( / ) Is for the decree provided 
in the rules. If pltf . is seeking greater 
or diffcient r^ei, or sotting np facts 
not Impliedly admtted on default of 
defence, deft, is entitled to notloo 
thereof & must be given an oppor- 
tunity to oontest the new issoe thus 
raised. On an jKtrU appUoation tho 

22 


applicant is under the duty of dis- 
closing all pertinent facts. — S anfason 
17. ALTICE, [19.311 1 W. W. R. 118.-- 

CAN. 


PART XIV. SECT. 1. SUB-SEOT. 2.— 
C. (b). 

3389 i. Creditors of testator.] — lie 
H01.LAND, Ex p. Holland (1928), 28 
8. R. N. S. W. 369 ; 45 N. S. W. W. N. 
88.— AUS. 

PART XIV. SEC2?2. SUB-SECT. 1.— A. 

d (p. 603) i. .j — C ampbell v, 

Raynor, [1926] 4 D. L. R. 686 ; 59 
O. L. R. 466.— CAN. 

sx. Payments on account — Whether 
mortgage discharged.] — Held.: the 
tranuaotioDs which hod taken place 
discharged tho mtge. debt. — B uchanan 
17. Kerry (1865), 5 Gr. 332.— CAN. 

sy. .] — Held: the oircurn* 

stancos were sufficient to show that the 
mtge. was iutondod to cover a floating 
balance, & was not satisfied. — Russell 
r. Davby (1858), 7 Gr. 13.— CAN. 

8423 i. Set-off.] — Dick v, Schwartz 
(Man.), [1926] 3 U. L. K. 894.— CAN. 

b (p. 604) i. Defects in .] — Tho 

absonoe of the rosideiioo Sc occupation 
of tho subscribing witness to a oertifl- 
cute of discharge of mtgo., on tho face 
of the certificate, though stated in tho 
affidavit: — Held: clearly no objection, 
being onred by 36 Viet. o. 17. s. 8 (O.). 
— Stoddart t*. Stoddart (1876), 39 
U. C. R. 203.— CAN. 

d (p. 604) i. .1 — Kwajrt v. 

Dryden (1867), 13 Gr. 60.— CAN. 

sz. Payment to mortgagor's nominee 
--Nominee absconding — Mortgagor 
liable.] — Corsini v. Palm (1925). 35 
B. O. R. 417.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— B. 

p 1. .J — Rowe v. Johnson, [19281 

V. L. R.515; 49 A. L. T. 31^.— AUS. 


PART XIV. SECT. 2, SUB-SECT. 1. 
— ^B. 

•a. Payment by assignee of second 
mortgage — To solicitor of first mortgagee 
— Misaj^opriation by solicUor — Posi- 
tion of assignee .] — ^Livinustonb v. 
Jajinetta, [1931] 3 D. L. R. 466.— 

r.AM 


PART XIV. SECT. 2. SUB-SECT. 1.— D. 

■k. On rights of subsequent encum- 
brancer .] — KERSCHNEB V, OONVBNTION 
OF Baptibt Ohurohss, [1930] 2 

W. W. R. 280 ; 4 D. L. R. 136 ; 43 
B. C. R. 4.— CAN. 
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3451. Add. AvmoUdMn : — ^Refd. Be Simms, [1980] safe. On Jan. 23, 1928, W. died of pnou- 

2 Oh. 22. monia following a chill. In an action by 

d458a. .] — By a mtge. made in ^ exors. for a declaration that the mtge. 

1922 the widow of J., who was tenant for a subsisting security & to enforce it ; — 

life under his will, mtged. a farm to W., a Held : there was a valid don^dio moriie 

brother of J., to secure £1,000 & interest at caiwd by W., & a release of the mtge. to the 

6 per cent. The widow died in 1923, having two daughters of J. for the benellt of his 

appointed her two daughters, E. & A., exors. estate.-— W ilkes ti. Aijjnqton, [1931] 2 Oh. 

of ner will. The mtge. contained no personal * 100 L. J. Ch. 2(V2 ; ^144 Tj. T. 745 ; 47 

covenant for payment of the principal, & T. L. K. 307 ; 75 Sol. Jo. 221. 

the mteee. accepted interest at 3i per cent., 3453 b. .]— Richards v. Syms (1740), 

reduced m 1024 to 3 per cent. In 1924 W., Born. Cli. 90 ; 2 Eq. Cas. Abr. 017 ; 27 E. R. 

who was on very friendly terms with his 567 ^ L. C. 

brother’s fa^y, gave the dee(^ relating to Annotfiiions :—Conad. HiissoU v. Tynto (I75fi), Arab. 31 8; 
the farm, other than the mtge. deed, to E. & CrosB ». SpriKff (i8U)), c Haro, 562. ReW. Dumoid v. 
A. to retain in their custody. On Dec. 11, Kiwes (i827). 1 Hli. N. s. 4i)7. 

1927, W., who had since 1922 been suffering ^ 3495a. Jurisdiction to stay — Terms.] — In an 
from an incurable disease & knew that he ejectment on a forfeiture in not paying mtge. 

could not possibly live long, called upon his money, deft, is entitled to have pixiceedings 

nieces, who were aware of his state of health, stayed under Mortgage Act, 1733 (c. 20), 

& gave them an envelope indorsed in his own upon payment of thci priucipal & interest due 

handwriting : ** Deeds relating to X. farm on the ujtgc. deed, wit h the costs incuri'tid, 

to be given up at death. W.,’* saying : “ I without paying any bygone interest not 

have brought this down for you ; put it included iti the mtge. or the expense of 

away.” After he had left the house the preparing the mtge. deed or any assignment 

envelope was opei.ed, & was found to contain of it. — Dok d. Rt.aou r , Htket, (1832), 1 

the m^e., which the nieces placed in their Dowl. 359. 


Part XV. — Avoidance of Mortgages. 

S646. Add. Annatation :—R«U. Blay v. Pollard & Morris, 11930 ] 1 K. 11. 023. 


Part XV!. - Accounts. 

3698. Add. Annotaiicme : — Refd. Royal Exchange 3765. Add. Annotation : — Held, Barrattv. Richard- 
Assce. V. Hope, [1028] (7h. 179 ; Smith v. son & Oimswell, [10.30] 1 K. B. 086. 

Woqd (1928), 139 L. T. 260. 3777. Add. Annotation : -Folld. Re Smith’s Mort- 

gage, HaiTison v. Edwards, [1931] 2 Ch. 168, 


PART XIV. SECT. 2, SUB-SECT. 2. 

•m. Discharge of mortgage on execution 
d: performance ^ ogreeTnent ,] — West 
V. Acoidbntai. Fibb Insuranoe Oo. 
(Sask.), [1927] 3 D. L. II. 260.— CAN. 


PART XIV. SECT. 3, SUB SECT. 1. 

n I, 1 — was the assignee of 

a & defts., the purchasers of the 

equity of redemption from R., the 
mtgor., covenanted to assume the 
inoumbranoes on the land, &; pltf.. 
in consideration of the assignment to 
him of that covenant of indemnity, 
released R. from all liability upon 
personal covenant contained in the 
mtge * : — Held : the mtge. debt was 
not wiped out by the release, 8c pltf. 
was entitled to enforce the covenant 


of Indemnity. — E sser 
(1626] 2 D. L. R. 645 : 
687.— CAN. 


V. Prttzker, 
58 O. L. R. 


f I. Statutory disdiarge executed by one 
q/fteo eaaecutors of deceased mortgagee .] — 
Held : effective, when registered, as a 
reoonveyanoe of the land . — Me A. & B., 
119271 3 D. L. R. 1070 ; 60 O. L. R. 
647.— €AN. 


•b. Might of mortgagee to release portion 
of marlgaged prop^y — To purchaser 
of that portion — Bond given by purchaser 
to mortgagor for payment of proportion 
q/ dCeM.}— B ank or Montreal v. 
Hopkimb (1864), 2 £. 82 A. 458. — CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.— C. 

3556 Iv. .1 — The principle, 

enunciated in Smith v. PhiltivH, No. 
3578, which in based on Tommin v. 
Steere, No. 3555, Is not applicable to 
India. — Manotulal IUqaria t». 
Upendra Mohan Pal Chaudjutiu 
(1929), I. L. R. 57 Calc. 82.— IND. 

PART XIV. SECT. 4, SUB-SECT. 2. — E. 

n i. .1-~<5lary V. BOULA Y, f 1 928] 

2 D. L. R. 144.— CAN. 

3573 XV. -] — In order that 

a subsequent mtgeo.. who has paid off 
a prior mtge., should have priority 
over the rest. It Is sufflelent to show 
that the parties intended that tne 
mtgeo. shotdd have the first 8c only 
charge, 8c It is immaterial whether there 
was any lnt<;ntIon to keep alive the 
prior mtge.— Panpit"^ Dobua Mifwm v. 
BAUNA7TI Saran (1928), 1. L. R. 8 
Pat, 360.- INI) 


PART XIV, SECT. 4, SUfl-SECT. 2.— 

O. (b) I. 

3605 xl. .} — An owner of land 

who has paid off a mtgtj. thereon 
is deemed to have extinguished tho 
mtge., unless It appears from tho cir- 
cumstances of the transaction that 
he intended to keep it ahve for his own 
benefit.— HoPPS v, Borowskj, [1928] 
2 d: L. R. 72 ; [1928] 1 W. W. R. 645 ; 


22 Sask. L. R. 434. - CAN. 

PART XIV. SECT. 4, SUB-SECT. 2. 

O. (b> iv. 

3624 1. Devise to nutrlgau(.c.\""~Jic. 
Paiwiiallk JfiSTATii:, Shaw v. Cox, 
llD.iOj 2 W. W. R. 802; 3 D. h. R. 
1004 ; suh nom. lie Parrhalueo, 
KuNTiAiurr v. CXix, 4” B. C. R. 08. — 
CAN. 

PART XV. 

so. Lien granted over unpatenUd land 
— Transfer to third party Patent issued 
to third parly on payrn^ •./ arrears .] — 
Northwest Thrbshku Oo. v. Bourdin 
(1910), 15 W. L. R. 181.— CAN. 

PART XVI. SECT. 2. SUB-SECT. 3.— B. 

3770 i. lmpr(n}ements by mortgagee — 
Oocupaiion rent not •increased — Unless 
Improvements eUhnued .] — Donovan «. 
Hanna, 11936] N. Z. h. R. 883.— N.Z. 

PART XVI. SECT. 2, SUB-SECT. 4. —A. 

•f. Mortgagees carrying on business 
with mortgagor in their employ — Pay- 
•merU of wages — Value of goodwill ,] — 
Van Volkenberu v. Wbbtebn Canada 
Ranching Oo. (1898), 6 B. C. R. 284.— 
CAN. 

PART XVI. SECT. 2, SUB-SECT. 4. -C. 

n I. .] — Foster v. Mobdbn 

(1881), 29 O. R. 25.— CAN, 
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Cases 8960— 4886a. Engush and Empire Digest Supplement. 


Part XVII. — Interest on Mortgages. 

3950. Add, Annotation : — Aa /o (1) Consd. Sowerby 

V, JLindsay (1028), 44 T. L. R. 501. 3900. Add. Annotation : — Consd. Weld v, Petre 

3974. Add, AnnotaUon : — ^Refd. I. R. Oomrs. v, (1928), 97 L. J. Oh. 309. 

Holder, [1931] 2 K. B. 81. 


Part XVIII. — Costs, Charges, and Expenses. 


[1928] Oh. 379 ; 97 L. J. Ch. 234 ; 1,39 L. T, 
113 ; 72 Sol. Jo. 226. 


4054. Add, Annotations: — Refd. Campbell v. 
1‘ollak, [1927J A. 0. 732; Thomas v. Jones, 
[1928J P. 162. 

4061a. .] — In 1897 the trustees of the will of 

J. & Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 1920 B. made further 

advances to Mrs. ,T., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her tiustees applied 
for & wore granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
althoxigh the old securities had been kept on 
fobt for the purpose of preserving priorities, 
there was a new proviso for redemption. 
B.’s solrs. carried in a bill for taxation, the 
charges being according to the scale in Sched. 
I., Part I,, of the (leneral Order under Solrs/ 
Remuneration Act, 1881 (c. 44), for “ investi- 
gating title & preparing completing deed 
of security.” The taxing master took the 
view that Sched. I. did not aixply, & taxed the 
bill accordingly ; — Held : there had been an 
” investigation of title ” within Sched. I., 
& the matter must be referred back to the 
taxing master. — lie Cowaiid, Chance Co., 


4824. Add. Annotation : — ^Folld. Be Smith’s Mort- 
gage, Harrison v. Edwards, [1931] 2 Ch. 168. 

4326a. Sale by mortgagee under power — 

Bid by mortgagor — Registration of estate con- 
tract — Costs of action for specific performance 
& of removal of estate contract from register.] 

— The first mtgees. of property subject to a 
second mtge. put it up for sale by auction 
. in exercise of their statutory power. The 
mtgor. attended the sale & bid for the pro- 
perty, but her bid was not accepted ; & the 
highest genuine bidder was declared the 
urchaser. The mtgor. claiming that she 
ad purchased the property, registered an 
estate contract in respect of it & sued the 
vendors for specific performance. Tbp action 
was dismissed with costs. Upon a summons 
taken out by the first mtgees. against the 
second mtgees. : — Held : the costs of the 
action & of taking the estate contract ofif 
the register were not ” costs, charges or 
expenses, properly incurred incident to the 
sale ” within Law of Property Act, 1926 
(c. 20), 8. 106, & the first mtgees. were not 
entitled to deduct them from the net proceeds 
of the sale . — Re Smith’s Mortgage, Harri- 


PART XVII. SECT. 1. 

3907 1. A charge on mortgaged pro- 
jtertv .] — Masqhi V, DialCiiand (1926). 
1. L. U. 7 Lah. riSl).— IND. 

e i. - Applt. to loHM 

to 1’. Co., on mt^To. of real cstato. 
$30,000 f at 71 coni. liitAJroHt, Imt 
Rtipulnted that, in consiiloration of 
making tho loan, it Hhoiihl rocoive a 
ttoniiH of 13,090, to which T. Co. 
uffn>ed. Tlio intfro. on ilH fai'.o one 
for $:U),000, boarlnt; Intorest half- 
yearly at 71 per cent, per annuin, Si 
conbtiiiiiiR no roferonoe tho houuH. 
Applt. iHHnod it^ ohequo to T. Co. for 
lieinar the 130,000 lc‘8.s 
deductlonfi for taxon, InHuranoe pn^- 
inJuniM Ar nolrs.' cont.M, Sc took a choqno 
from 'r. CU). for tlio $3,000 boiivin. 
Some paynuMiin wore niadu, but T. Co. 
became liiisolvent., A, tho mtge. being 
iu arreur, applt. luivertined tho pro- 
perty for Hale, Sc the ll<]uidator pala oflf 
the amount owing, on the boalH of the 
full face amount of the mlgo., without 
kiiowhHlge of the bouun. JJo sutnl to 
recover tho $lf,000, with interest paid 
thereon, Invoking sects. 0 to 9 of 
JntcroHt Act, R. S. C., 1027 (c. 102) 

IJdd : bo ooiiJd not recover, TIio 
iigreemeiit for tho bonus was legal iSc 
eufoTCoable. The Act did not apply ; 
ill view of tho ollect of tho legislation 
in (luestion, lU application should bv^ 
contuied to coming dearly 

within its description ; &, taking the 
precise language of Hixjt. 6, It applhw 
oidy to nitges. w'hleh on their face 
eoino within tho description In that 
sect. — London Loan A Savings Co. 


OF Canada v, Meaoher, [1930] 
S. O. R. 378 : 2 D. L. 11, 849 ; reosg., 
[1930] 1 D. L. R. 701 ; 64 O. L. R. 
600 ; affg., [1929] 4 D. L. Xt. 666 ; 64 
O. L. R. 221.— CAN. 


• ii. .] — Where a mtge. does not 

comply with Interest Act, 1927, s. 6, 
tho mtgor. is relieved from all liability 
for interest. — R oobrs v, Laboxv, [192.9] 
3 D. L. R. 845 ; 04 O. L. R. 309.— CAN. 

e ili. .] — Laduier i>. Vai.dke, 

[1931] 1 D. L. R. 465.— CAN. 


6 iv. .] — ^Whoro there was 

nothing upon the face of the mtge. 
wiiich brought it wltMn Interest Act, 
R. S. O., 1927, 8. 6, & where tho mtge. 
Inul on its face a Btatemont showing 
the amount of the piiuclpol money 
I A the rate of interest chargeable, the 
mtge. WHH held not to come within 
sect. 6, & thorofore 6oot, 9 did not 
apply. — Bowman r. Denison, [1930] 
4 D. L. R. 671 ; 65 O. L. R. 613.— 
CAN. 


6 V. .1- -Levy v, Bookspan, 

119311 2 D. L. R. 1007.— CAN. 

g (p. 057) i. When granied .] — 

Tho ct. cannot reduce the rate of 
interest or Intorfore with the stipula- 
tion for compound interest merely on 
the ground that the interest atipnlated 
Is oousidered to bo excoaaivo or that 
the Interest has amounted to a largo 
8\un owing to deft, not paying it at 
tho stipulatod periods of the rests 
agreed upon In the bond. — Ram 
Krishna Kux.asi v, Hkramba 
Chandra IUy (1929), I. L. R, 56 Calc. 
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960.— IND. 

PART XVII. SECT. 4, SUB-SECT. 2. 

8964 X. — .]— /ec Brown, [1928] 
1 D. L. R. 1125; 61 O. L. R. 602.- 

CAN. 


PART XVII. SECT. 16. 

sm. Effect of consent to variation of 
rate of intere ^.] — Mortlsman v, Puii- 
Lio Trustee, [1927] N. Z. L. R. 642. — 

N.Z. 


PART XVllI. SECT. 3, SUB-SECT. 2. 

q i. Not limited to sum paid into 

court.] — Lemieux v. McDox.m.d 
(Sask.), [1929] 3 D. L. R. C44.- CAN. 

PART XVI II. SECT. 3, SUB-SECT. 4. 
— B. 

4240 i. Overstatement of amoutit due.] 
—Tho mere fact that a mtgee. suing 
for foreclosure claims a larger amount 
than that found due to him is^uot such 
misoonduct as instifics depriving him 
of his costs. — M ayhew v, Adaais, 
[1931] 1 D. L. R. 611; [1930]J 3 

W. W. R. 539.--CAN. 

PART XVlIl. SECT. 3, SUB-SECT. 4. — 
G. 

so. Right of mortgagee to set off amount 
of taxes paid against liabiliiv for costs — 
Parties entitled to costs not liahle for 
taxes ,] — Frieben v, Saskatchewan 
Mobtoaoe & Trust Oorpn., [1924] 
2 D. L. R. 1246; [19241 2 W. W. R. 
608.— CAN. 



VoL XXXV.— Mortgage. Oases 4886a— 4888. 


SON V. Edwabds, [1931] 2 Ch. 168; 100 
L. J. Ch. 270 ; 146 L. T. 441. 

4f391. Add. Annotaiion : — Refd. Campbell v. 
PoUak, [1927] A. 0. 732. 


4392. Add. ArmotcUion : — Refd. Campbell v. 

Poliak, [1927] A. C. 732. 

4393. Add. Annotation : — Retd. Campbell v. 

Poliak, [1027] A. 0. 732. 


PART XVIIl. SECT. 13. 

4398 i. Coats of appeal — How home — 
Right to payment forthwith.}— A rntgror. 
&; puisne mtgree. havioff appealed un* 


Rucoeasfully from aa order sotliug aside i cossf ul appeal ai*o payable forthwith, 
the registrar's certificate & directing adhered to. — C anada Permanbnt 
a now account to bo taken: — Held: MortoaoeCorpn. v. Dalgleish, [19281 
the mtgee. was entitled to have the 3 1). L. II. 59 ; [1928] 1 W. W. R. 922. 
usual rule, that the cost of an unsuo- I — CAN. 
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NAME AND ARMS. 


Part I. — Name. 

62a. Costs ot compliance.] — The tenant for life 64. Add, CUaliom : — 96 L. J. Ch. 0 ; 136 L. T. 
under a will must pay the expenses of taking 23 ; subsequent proceedings, [1927] 1 Ch. 593. 
testator’s name & arms as directed by the will. 

— Be Mbrcbk, Drewb- Mercer v, Drbwe- 64a. .] — Semple v, Holland (1863), 33 Beav. 

Mercer (1889), 6 T. L. R. 96. 94 ; 66 E. R. 302. 
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VoL ZZXYL Cases 4—112. 


NEGLIGENCE. 


Part I. — General 

4, Add, Annotations : — Ge'nerallyj Refd, Cosmo- 
poliian Shipping Co. (Inc.) v, Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 

290 ; Jones v. Great Western Ry. Go, (1930), 

47 T. L. R. 39 ; McGowan v, Stott (1923), 

99 L. J. K. B. 857, n. ; Simpson v. London, 
Midland & Scottish Ry. Co„ [1981] A. C. 851. 

4a. .] — IIAHOROVE V. Burn 

(1929), 40 T. L. R. 59. 

7. Add, Annotation : — Refd. Manchester Corpn. 

V, Famworth (1929), 40 T. L. R. 85. 

9. Add, Annotation : — Refd. Oliver v, Sadler 
Co.. C1929J A. C. 684. 

12. Add, Annotations : — Consd. Re Munton, 
Munton v. West, [1927] 1 Ch. 202. Apld. Rc 
Vickery, Vickerj’’ v, Stephens, [1981] 1 Oh. 

572. Refd. Rc Windsor Steam Coal Co. (1901), 

Ltd., [1929] 1 Ch. i d. 

38. Add, Annotation -Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 770. 

53. Add, Annotation Dlstd. Oliver v, Sadler 
^ Co., [1929] A. C. 684. 

58. Add, Annotation : — Refd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

59. Add. Annotation: — Consd. Coleshill v, Man- 
chester Corpn,, [1928] 1 K. B. 770. 

59a. .] — In Mar. 1920, defts. carried oxd. 

demolition work on premises adjoining othe>' 
premises, called X., under a limited licence 
given by the owners of premises X. One of 


Principles. 

the conditions of the licence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts. 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not 
remove all the debris therefrom when the 
demolition work was completed. In July 
pltf. became the occupier of premises X. 
under a lease. In Sept, a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on t.he roof, & a gulley was choked Sc 
the basement of premises X. was flooded, 
& goods which pltf. kt^pt- there were damaged. 
In an action by pltf. (dainiing damages for 
defts.’ negligence : — Held : there could be no 
negligence, as there was no duty on the part 
of defts. U)wards pltf. Konskieh v, Good- 
man (B.), Ltd., [1928] 1 K. B. 421; 97 
L. J. K. B. 208 ; 188 L. T. 481 ; 44 T. Ti. U. 
91, 0. A. 

59b. .] — JiAiuHtovE V. Burn (1929), 40 

T. L. R. 69. 

66. Add. Annotation: — Refd. V/inkworth v. 
Raven, [1981] I K. B. 052. 

85. Add, Annoiatioyui : — Refd. SU ver man v. Im- 
perial London Hotels (1927), 187 Ji. T. 57 ; 
Dee Conservancy Board v, McCoiuiell, 11928J 
2 K. B. 169. 

112. Add. Annotation : — Refd. H alliwell v. Ven- 
ables (1980), 99 L. J. K. B. 858. 


PART I. SECT. 1, SUB-SECT. 1. 

5 jv. .] — Nojjllffcuce is riot 

tho absence of ooio wliich will prevent 
an a.ccidcnt, but rather the absonoe of 
that car© which a reasonably prudent 
person would exerclHu.- — Macorecjoh 
V. Canadian National llvs. 
Kdmonton City, [19301' 3 W. W. K. 
392; [19311 1 D. L. R, 87; mrp., 
J1930] 3 W. W. R. 237.— CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

33 XXV. .1 — An action of 

damages was brought against a Ann 
of ginger beer manufacturers on behalf 
of two children who hod been Injured 
through diinklng a bottle of ginger 
beer, manufactured by defenders, 
which contained the decayed body of 
a mouse. The bottle was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, was In 
the bottle when It left their factory. 
It was possible for mice to enter empty 
bottles at a factory, but the manu- 
facturers* system of cleansing 8c 
inspecting the botfles befhre flUing was 
the best system known in the trade. 
There was no affirmative proof of 
carelessness by any of the manu- 
facturers* servants in carrying out the 
system : — Hdd : defenders fell to be 
assoilzied ; on the ground that, as 
defenders neither knew that the con- 
tents of the bottle were dangerous, 
nor were dealers in articles per sc 
dangerous, they owed no duty to the 
consumers, who had not contracted 
with them. — Mullsn v. Babr Sc Co., 
IAd., M'Gowan V. Barb & Co., Ltd., 
[1929] S. C. (Ct. of Sees.) 461.— SCOT, 

m vi. .} — Where two motor 

cars ate approaching an inteisooUon 
Sc the one on the left of Uie other makes 


a Hubslantlal entjy t.hertjou bofoi’c I.Ik* 
latter, the right of way which the 
latter woul<l otherwise liavo hod is 
displaced.— CiiAMBKita, Ci.ahk & 
ORionroN r. 8Am*soN, [1931] 2 

W. W. R. 251 ; 3 D. L. R. 206.— CAN. 


PART r. SECT. 2, SUB-SECT. 8.— A. 

73 Iv. .1 — ^Paoific Staoks, Ltd. 

r. .Tones, (19281 2 D. L. R. 897; 
[19281 S, C. U. 92.— CAN. 

PART I. SECT. 2. SUB-SECT. 8.— C. 

77 u. .] — armand V. Carr &c 

Carr & Wtloox, 119201 3 D. L. Jl. 
592 ; [1926J S. C. R. 57,5.— CAN. 


PART I. SECT. 2, SUB-SECT. 8.-D. (a). 

80 xxli. .1 — Zetdel V. Winni- 

peg ElJ-ir. Co., [1928] 3 D. L. R. 570 ; 
[1928] 2 W. W. R. 001: 31 Can. Ry. 
Cas. 2C7 : 37 Man. L. R. 412 ; revsd., 
ifub nom, Winnipeg Kli,c. Co. v. 
Zkipel, [1929] 3 D. L. R. CIO ; 8. 0. R. 
538.— CAN. 

80 xxiii. .) — Even though a 

motor car is travelling on the right- 
hand side of the road, the driver is 
not jnstlfled in bolding to hl» course 
regardless of the consequences, but 
is bound to ererolBo reasonable care 
to avoid injuring others, & owes this 
duty to the driver of an approaching 
car even if the laUor has not yet com- 
piled with the statutory provision 
requiring him to tom out to the right 
of the centre of the highway. — ^A udet 
r. WBrreoH. [19281 3 W. W. R. 655.— 
CAN. 

80 jodv. .] — Mann Skart 

(P. E. I.), [1929J 4 D. L. R. 949.— 

CAN. 

82 vfl. .] — Persons 


lawfully doing a work which IntorfercH 
with a publir right, e.a. contractors 
working on a highwas'. must uho 
rtMiHonublc oarc not to Injure persons 
lawfully exercising that right. A, 
tlujroforo, niiist take) rtjasonablo jjre- 
eautions t-o wani such poi-Hons of 
(langcrH ci-enlf‘'[ i)y the fh»]ng of (lie 
work wlitoli tlu5 latter could not wltli 
reasonable <*.oto iliscovcr. Mo(U;i.ia>ch 

V, .S'l'AIl CoNWTHlJfmON Co., [1928] 1 
D. L. U. 970 ; [19281 1 W. W. U. 211 ; 

22 Sask. L. R. 231.- CAN. 

82 viil. .) - JlAUViK 

r. (Janadian Pactfio Ry. 8c Hurht 
ENOlNEKUrNG & CONSTHIJrrriON CO., 
Ltd.. [1929] 2 1). L. R. 422; 1 

W. W. R. 72 ; 35 Crlm. Rv. Cas. 274 ; 

23 S. L, R. 257.- CAN. 

82 ix. — — .]“ In an action for 

personal injurlo.s HUHi;alne(l oh a result 
of pltf. driving hLs motor car int/O a 
ti-ench which <left. was excavating on 
a highway, held that deft, was guilty 
of negligence In not guarding the trench 
or giving pltf. an ndcjquate warning 
of it & pltf. was not guilty of con- 
tributory negligence. - Piiii.liph v, 
McKay, (19311 2 W. W. R. 98; 2 
D. L. R. 894.™ CAN. 


PART I. SECT. 2, SUB-SECT. 8.— F. 

98 i. Carriere .) — A motor vehicle 
owned by two defts. was being driven 
by one of them. L.. & pltf. was liflured 
in a collision which followed : — Held : 
pltf., though not a poasenj^ for hire, 
could maintain an action for damages 
for hJs Injuries, want of ordinary Sc 
reasonable care on the part of L. being 
shown. — Pablov v. Lozina Sc Haolo- 
vioH (1920), 47 O. L. R. 376; 18 

O. W. N. 139.— CAN. 
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128. Add, Annotation : — Refd. De Freville v, DUl 
(1927), 96 L. J. K. B. 1056, 

181a. , .T—Hargrove v. Burn (1929), 46 

T, li. R. 59. 

184. Add, Annotation: — As to (1) Refd. Jones v. 
Great Western By. Co. (1930), 47 T. L. R. 39. 

189. Add, Annotation : — ^Reld. The Edison (1931), 
47 T. L. R. 636. 

148. Add, Annotation: — As to (2) Refd. Pontar- 
dawe Rural District Council v, Moore- 
Gwyn, [1929] 1 Ch. 660. 


151. Add, Annotation : — Refd. Compania Mexicana 
De Petroleo El Aguila v, Essex Transport & 
Trading Co. (1929), 141 L. T. 100. 

156. Add, Annotation : — Refd. 8.S. Singleton 
Abbey v. S.S. Paludina, [1927] A. C. 16. 

161. Add, Annoiaiion : — Refd. H. v, H., [1928] P. 
206. 

162. Add, Annotation : — Consd. Canadian Pacific 
Ry. V, Kelvin Shipping Co. (1927), 138 L. T. 
369. 

181. Add, Annotation : — Refd. Blay v, Pollard & 
Morris, [1930] 1 K. B. 628. 


Part II. — Negligence in regard to Property. 


208. Add. Annotations .‘—Consd. Forbes, Abbott 
& Lennard v, G. W. By. (1927), 138 L. T. 
286. Apld. Compania Mexicana De Petroleo 
El Aguila V, Essex Transport & Tradine Co. 
(1929), 141 L. T. 106. Refd. Silverman v. 
Imperial London Hotels (1927), 137 L. T. 
67 ; ColeshilJ v. Manchester Corpn., [19281 

1 1 K. B. *^70 ; The Hayle, [1929] P. 276. 

209. Add, Annotation : — Refd. Ooleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

218. Add. Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 


217. Add, A nnotaiions Refd. Silverman v. Im- 
perial Ijondon Hotels (1927), 137 L. T. 57; 
Coleshill Manchester Corpn., [1928] 1 IC. B. 
776. 

219. Add, Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

223. Add. An7ioiaiions : — As to (1) Consd. Coles- 
hill V. Manchester Corpn., [1928] 1 K. B. 776 ; 
Addio (R.) & Sons (Collieries) v, Dumbreck, 
[1929] A. C. 358. As to (2) Consd. Compania 
Mexicana De Petroleo El Aguila v, Essex 
Transport & Trading Co. (1929), 141 L. T. 106. 
Hcnerally, Refd. De Freville v. Dill (1927), 96 
L. J. K. B. 1056. ' 


248a. .] — Resps. were the proprietors of a 

space of land known as “ Dreamland,” which 
was a place for the entertainment of the 
public. On part of this land the “ Atlantic 
ilyer ” was erected by 8 ., under the terms of 
an agreement with resps., by which a part of 
the land at “ Dreamland ” was taken over by 
S. for the purpose of erecting & running the 
“ Atlantic Flyer.” Resps. under the agree- 
ment were to be paid 33 J per cent, of S.’s 
gross receipts, but aU moneys were in the 
first instance to be paid to the resps., who 
had the right to appoint the cashiers. Under 
rules & regulations attached to the agree- 
ment, a right was reserved to resps. to^refuse 
admission to any person & to charge for 
admission to the ground. S. was bound to 
provide at his own expense a ticket-taker. 
Resps. advertised inviting persons to 
” Dreamland.” W. was killed while on one 
of the boats of the “ Flyer ” in consequence 
of a bolt giving way & the occupants being 
flung out. Applt., as his mother & partial 
dependant, claimed damages under Fatal 
Accidents Act, 1840 (c. 93), against resps. : — 
Held : on the terms & rules of the agreement, 
there was no contractual relation between 
resps. & deceased, & as the advertisements 
of resps. did no more than invite people to 
the area of land owned by them, there was 


PART I. SECT. 4, SUB-SECT. 2.— A. 

182 iv. IteosA., [1919] 1 W. W. U. 
800. 

150 1. Injury not capable of heiito 
foreseen or antivipaied — Liability only 
where neoliyence established.] — HAJn»- 
INQ t). ICDWARDB & TATlSlni, EnWARIlS 
V. Tatisich, Galt. v. Kd\vari>8 A: 
TatISIOH, U92U1 4 D. L, ll. 698: U4 
O. L. it. 98.— CAN. 


PART I. SECT. 4, SUB-SECT. 8.— B, 


171 iv. “.] — Stkphek r. McNeili 

11929 J 1 D. L. li. 1003; 8. C. R. 6.37 
ajfi/,, [19281 4 D. L. li. 172; [1928 
3 W. W. li. 182.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 
A. (b). 

242 1, Spectator at public exhibitum.] 
—At a motor cycle race moetlnsr con- 
ducted by a 00 ., a spectator was injured 
throujrh a motor cycle (rotting out of 
control, & after colliding with anotJior 
motor cycle, jumping over the fence. 
The raoing took place at high speeds 
on a Hat trook surrounded by a wire 
mesh safety fence, a foot outside 
which was a picket fence of the same 
height. In addition. In places, there 
was another fence erected on top of 
the picket fence. Outside the picket 


fence there wore scats, & the heads of 
persons sitting thereon would bo below 
mII® of the picket & safety fences. 

I he spectator, who had not been to 
motor cycle rac‘e.s before, attended in 
consequence of on advertisement, paid 
for at lirijasf on. & took a scat at a place 
wiiere there was no fence above the 
picket fence. He saw a notice : 

Danger. Do not lean on fence.” 
Ho assumed that the fence gave him 
sufficient protection. Unknomi to the 
spectator, a motor cycle hud on u 
previous occasion siiiiilaiiy gone over 
Gic fence : — IJeld : deft, was liable. — 
Cii ATWOOD r. National Spekhways, 
hriK, 11929] S. R. (Q.) 29.— AUS. 

242 ii, — .J — Baijte v, Sukrtside 
Amusement Oo., Ltd., [1931) 4 

D. L. Jl. 487.— CAN. 

BM. Child in corporation playgrmind.] j 
—Deft, city corpn. ostablished & con- 
ducted ” supervised playgrounds " 
throughout the city & employed 
supervisors to take chargo of them : — 
f/cld : the corpn. assumed, or held 
itself as having assumed, the obliga- 
fiou of taking reasonablo care of such 
children as should resort to tho play- 
grounds, & was bound to make some 
reasonable cHort to protect them ti*om 
dangers kpown or reasonably to 
be apprehended. — McStravick r. 

2 


Ottawa, [19291 4 D. L. li. 492 ; 64 
O. L. It. 276 ; affg., [1029] 3 D. L. K. 
317 ; 63 O. L. It. 626.— CAN. 

sb. Perstm aharing offices with 
friend,] — I’llf. had for a number of 
years shared with a friend an office 
in deft. ^8 building which tho filend 
leased from deft. Pltf . paid tho friend 
half of tho rent, & they gave one 
another mutual assistance in their 
business. When pltf. was entering a 
passenger elevator In the building It 
began to slide downwards, with the 
result that i)ltf. fell forward & was 
I injured. A jury returned a verdict 
for damages on which judgment was 
given for pltf., Sc 'deft, appealed : — 
llelet : plti. was an invitee, &, j^ere- 
forc, deft, was under tho duty towards 
1dm of taking reasonable care that the 
promises wore safe. — Gordon v. Cana- 
dian Bank of Commerce, [1931] 3 
3V. W\ 11. 185. 373.— CAN. 

PART II. SECT. 1. SUB-SECT. 2.— 
B. (a). 

247 Id. — ^.] — Guilfou. v 

McAvitt (T.) & Sons, Ltd. (N. B.). 
[19271 3 D. L. R. 672.— CAN. 

262 i. Danger u«- 

knoven to intyUec..] — Gordon & Gordon 
r. Blaktj.y, [19M] 2 W. W. R. 902.— 
CAN. 
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no invitation to deceased to enter upon 
property on which there was a hidden danger 
under the control of the inviter. — Humphreys 
i>. Dreamland (Margate), Ltd. (1930), 100 
L. J. K. B. 137 ; 144 L. T. 629 ; 74 Sol. Jo. 
862, H. L. 

256. Add. Annotations : — As to (1) Consd. Addie R. 
& Sons (Collieries) v. Dumbreck, [1929] A. C. 
368. Refd. Oldham v. Sheffield Corpn, ( 1 927 ), 
136 L. T. 681. Generally y Refd. Coleshill t». 
Manchester Corpn., [1928] I K. B, 776. 

261. Add, Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57; 
Dee Conservancy Board v, McConnell, [1928] 
2 K. B. 169. 

267a. Proprietor of Turkish baths — Dangerous 
insects.] — Circumstances {see Contract, No. 
516Sa, ante), in which : — Held : apart from 
contract, defts. were under an obligation to 
a pei’son using their premises to abstain from 
negligence, & if they, knowing of the danger, 
did not take sufficient precautions & such 
person were injured, he could recover. — 
Silverman v, Imterial London Hotels, 
JyrD. (1927), 137 L. T. 67 ; 43 T. L. R. 260. 

291. Add, Annotations :- Con&d, Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 770. Refd. 
Oldham v, Sheffield Ooipn. (1927), 130 L. T. 
681. 

304. Add, Annotation: — A .9 to (1) Consd. Oldham 
V. Sheffield Corpn. (1927), 130 L. T. 681. 

309. Add. Annotation : — Consd. Addie R. & Sons 
(Collieries) v, Dumbreck, [1929J A. C. 358. 

309a. .] — A piece of waste land, whose 

owner was laying it out as a building estate, 
adjoined the highway & was unfenced, -ir. 


the children of the neighbourhood, without 
any licence to do so, used it as a playgi'ound. 
On the land there was a large elm tree, & by 
a contract between the owner & deft., who 
was a nurseryman, tlie latter undertook to 
fell the tree. On the day on which the tree 
was expected to fall there wore many 
children on the land, & deft, or his assistant 
more than once drove them back from the 
tree. At 5.16 p.m. tlie tree was held up by 
one root only, & deft., knowing that when 
that root was cut the tree would fall within 
two minutes & without giving any further 
warning to the children, cut that last root, 
whereupon the tree fell & in its fall hurt pltf., 
a boy ten years of age. In an action in the 
county ct. by pltf. against deft, for personal 
injuries the judge found that deft, had been 
guilty of negligence in not warning the 
children that the tree was about to fall, & 
that pltf.’s injuries were due to that negli- 
gence ; but he furtlior found that pltf. was 
a trespasser on the land. on that ground 
he gave judgment for deft. On appeal : — 
Held : deft, owed a duty even to a trespasser 
not to do any act, which would alter the 
condition of the land <S:. might injure him, 
without giving iiim warning ; the judge in 
linding that deft, liad he<*ri negligent had 
found tliat he had conmrdted a broach of 
that duty towards pltf., thtmgh a trespasser ; 
& pltf. was entitled to 3 udgnu?nt. — M ourton 
V. PoULTEH, [19301 2 K. R. 183; 99 1j. J. 
K. B. 289 ; 143 L. T. 20 ; 35 Com. Cas. 308 ; 
sub nom. Moulton v. IVnTLTER, 94 .1. 1*. 
100 ; 46 T. L. R. 256 ; 74 Sol. .lo. 170. 

310a. Felling tree.] Mourton 

POULTEU, No. 309a, ante. 


PART II. SECT. 1, SUB-SECT. 2. 

B. (b). 

261 ii. .1— Pltf. went to deft.-.s 

bulchor shop to buy meat ; lie asked 
the employee 5 who served him about 

{ >ea8, & the employcH? itiellonod with 
lis hood to a shelf where there were 
])eas ; pltf. walked acmK.s tlm hIhjp to 
the shelf, but stepped into a bole in the 
lloor near the shelf , fell into the e.ellur 
^ was Injured. The employee knew 
the trap door which eniarded the hole 
was up, & did not warn pltf. Tlu^ 
Hht'.lf was In a part, of the shoji to which 
customers oocaslonnlly wont: — livid: 
pltf., an invitee, was not in a paH of 
the shoj) to which he was not invited, 
& it could not be said that ho was not 
exeicislnip ordinary care l)ccaiis(*, going 
across a shop to look at goods upon a 
particular shelf, he did not cast his 
eyes on the floor to stjc that no trai) 
had been laid for Idm. — R udlen r. 
Biudgeman, [1930] 3 D. L. R. 221 ; 
05 O. L. R. 224.-~CAN. 

PART II. SECT. 1. SUB-SECT. 2.— 
B. (f). 

sb. Public Library Board.] — Held : 
liable for Injury' sustained by pltf., by 
a fall upon an icy step of the public 
library building, which she was leaving 
after exchanging books in the library. 
— NicKPiLL V. Cmr of Windbok, 119271 
1 D. L. R. 379 : 59 O. L. R. 618.— 
CAN. 

PART II. SECT. 1, SUB-SECT. 2.-C. 

268 Iv. .] — Pltf., looking for 

employment, came by permission of 
defts.' foreman upon their premises 
during the erection thereon of a build- 
ing. &, spoke to the foreman at the foot 
of a Btair. The foreman told him to 
wait there, or wait where he was Sc 
he would SCO about Itlm. Pltf. was 
injured by a piece of wood, part of 
an open hoist, which some time after- 


] wards fell upon lilin ,<l;en he was in 
nil other part of the preiui oh ; — Held: 

! ultiiougb pltf. was an i. ivltco, the 
I invitatioii to rcuiuiu wan llnilted, 6c 
\ (lid not justify him in leaving tJie place 
I inducted going to anol.lier part of 
] t he pnuiiisc?^ \viu;re there w’us danger ; 

I he had no right to be where lie was 
i when struck iV defts. In the clicuin* 
i Htunees owed him no duly. -Azzot.E 
! V. VaIKJS CoNBTIUUTtON’ C«>., fl!»28) 

I 1 J). L. R. 233 ; 01 U. L. U. 110. 

{ CAN. 

i 268 V. .] — It W'ould be Imposing 

too great a liability tm u lundownor 
who pernilt-H his preiuises to bts used 
as a picnic ground. In the liope of 
proflt, to hoifi him liable for a dlsanter 
to a child whoso parents permit him, 
not merely to battic upon tiic safe 
beach In front of the rilcnlc grounds, 
but to stray away to a danger in front 
of adjacent premises where, lie could 
not 1)0 supposed tc) ln> invited to 
I disport himself. — Drinkwalticu v. 

I Morand, 11929) 4 V, L. R. 421 ; 64 
I O. L. R. 124.— CAN. 

j PART II. SECT. 1, SUB-SECT. 3.— A. 

! 286 ii. Children vxdkina alona 

track.] — Acadia Coal C'6. v. iNfcNEiL, 
i 11 927 J 3 1). L. R. 871 ; il027J h. C. K. 

I 497 ; 33 Con. Ry. Cas. 49.— CAN. 

I 287 1. (Vaejirfs. )— Pltfs., who weic 
t gratuitous passengerH in deft.'s motor 
i car, were injured In a collision betw'cen 
j it 6c another motor car. The trial 
! judge found negligence on the part of 
i deft. Sc awarded both pltfs. damages. 
: Deft, apiiealfxl : — Held : the uiipools 
( should )>e dismissed. — Lechtciku v. 
i Lkchtzikil Levy v. Lkc;htzier, (i»3lj 
V\V. VV. R. 425; I D. L. R. 1004.— 
I CAN. 

1 PART II. SECT. 1. SUB-SECT. 3.- 
i B. (k). 

i 286 xiii. .1 — Acadia Coal 


Co. V. McNeil, (1927) 3 U. L. U. 871 ; 
11927) S. C. R. 497 ; 33 Can. Ry. Cas. 
49.— CAN. 

288 xiv, .] -The driver of 

a motor car is liaLdo for injuries oausod 
a gratuitous ji^iHsenger by his negli- 
gence in driving tiio oar. — LiMU Si 
Yumh V. Stiowaut (B. C.), (1929) 2 
1). L. R. 349 ; revsy., 11926) 3 1). U R. 
550 ; 3 W. W. it. 205.™ CAN. 

288 XV. - - .1 The driver of 

a motor ear wliii li is traveilliig behind 
1 anotia^r car is under tho duty to a 
! puHsenger in his ear to antieipate 6c 
I take! leaHonaldc care to avoid the risk 
wliicb may arise from tlu) driver of tho 
car nhcml doing what be should not do, 
e.(/. mnking a hudderi leftdnxnd turn at 
an Intersection without giving any 
Hignal of Ids intention to turn. - 
i McliEour. Boi i;rnr.K & Atkinb, (1931 ) 
2 W. W. R. 80.5. CAN. 

PART II. SECT. 1. SUB-SECT. 4. 

307 xiv. .1 Tho adult pltf., 

j buvlng business with dfdts., drove bis 
motor - truck into tiieir encloHe<l 
preiniHcs 6c left it standing therein, 
i Ills daughter, the infant pltf., who hud 
uccompauted him, temaiued seated in 
tlie trueli. It was struck by a <ar of 
deft.'s which was pushed over the end 
of a railway siding. 'J'lie truck was 
damaged 6c the infant pltf. injured : — 
UcUl : the infant pltf. was a mere 
tiespasscr 6c eoultl not recover. — 
Bkitleb V. Canadian National Rvh,, 
11929] 4 D. L, K. 175; 35 Can. Ry. 
Can. 309; 04 D. L. R. 211; reasf/., 

(J9291 2 D. L- R. 782 ; 35 Can. Ry. 
Cos. 30.5 ; 63 O. L. R. .037.— CAN. 

PART II. SECT. 1, SUB-SECT. 6. 

( ^ Window broken by ncali’ 

; Qcnce of servantB,] — Defts. were the 
occupiers of a bull<Uiig abutting on the 
I street. Two servante of defts. were 


3 
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821. Add* Annotation : — Retd. €k>le8hill v. Man- 
chester Oorpn.» [1028] 1 K. B. 770. 

822. Add, Ciiationa 136 L. T. 681 ; 91 J. P. 
69 ; 25 L. G. B. 94. 

Add, Annotation : — Distd. Ooleshill v, Man- 
chester Oorpn., [1028] 1 K. B. 776. 

868a. Hot water boiler — Heated by gas burner 

without flue.] — Defts., who were builders, 
sold a house to a purchaser, the contract 
providing that before conveyance the house 
was to be completed with a desim simUar 
to that of other houses on defte, building 
estate & to be fit for habitation. In these 
houses the hot water for the bath was pro- 
vided by a kitchen boiler heated by a gas 
burner with no flue to carry off waste pro- 
ducts & with a linen shoot between the 
kitchen & the bathroom. A similar 
apparatus was installed by defts. in the house 
in question, & after the installation the gas 
CO., on behalf of the purchaser, who was 
already in occupation as a tenant-at-will 
pending completion, set the regulator at 
46 feet an hour, & the apparatus, when 
so regulatod, was perfectly safe. The pur- 
cliaser or his wife, in all probability, after- 


wards altered the regulator to 76 feet an 
hour, which was dangerous, they were 
found dead in the bathroom, death being 
due to the inhalation of carbon monoxide. 
On behalf of their infant daughter their 
administrators brought against defts. an 
action lor damages, (a) for breach of a 
contract to render the house fit for habita- 
tion, & (h) for negligently installmg the 
apparatus so that noxious gases or products 
of combustion would be omitted into the 
house. The evidence established that such 
an installation, properly regulated, was not 
dangerous, & that defts. h^ nothing to do 
with the regulation : — Held: (1) since, apart 
from statutory exceptions which did not 
apply, a landlord or a vendor of real estate 
was not, in the absence of express contract, 
liable to his tenant or purchaser for dangerous 
defects, since there was no evidence of the 
house being unfit for habitation with the 
apparatus properly regulated, pltfs. could 
not succeed on the ground of contract ; 
(2) since the apparatus as installed by defts. 
was not dangerous, pltfs. could not recover 
on the ground of tort. — Bottomley v, 
Bannister (1931), 48 T. L. R. 39. 


Part III. — Negligence in 

382a. Motor-van mounting paver^ent.] — Where a 
motor-van gets on to a pavement intended 
for foot-passengers & injures persons 
standing there, these facts, in vhe absence of 


relation to Highways. 

explanation, constitute evidence of negli- 
gence. — B llor V, Selfridge & Co., Ltd. 
(1930), 46 T. L. R. 236 ; 74 Sol. Jo. 140. 
Amwtaiion : — B$fd. Halliwoll v, Venabloe (1930), 99 L. J. 
K. B. 353, C. A. 


onffagtid on the third lloor of tho build- 
ing In moving a large table by meauR of 
an elootrlo hoist. Overlooking the 
Btroot on this floor was a window, hall 
of which was projecting over tho street, 
having been opened to give the t-ablo 
more nlay. One servant w'as holding 
tho table top, & the other servant was 
working tho hoist. At a time when 
the table w'os suspended In the air, the 
foot of tho servant holding tho table 
slipped, in consoqueiice tho table 
strucjk that half of the window pro- 
jecting over the street. Tlio window 
was broken & the glass fell on pltf. 
uassing In tho street below & injured 
him. Tho other windows on this 
tloor of the building had been broken 
on previous occasions by rolls of 
Unoleiun whilst being moved by the 
eleotrlo hoist; — Held: pltf.'s Injuries 
were caused by the negligent use & 
management of defts.* T>roperty by 
their servants. that suoh ncgll^nce 
W'tts tho elTeetlve cause of pltf.'s 
injuries. — Mork r. Ki)waiu>8 & Lamb, 
11929JS. K. (Q.) 171.— AUS. 


d II. Vead tree falling ort high 

twij/.] — The occupier of land on whicl 
there Is standing a dead tree whlol 
hod grown there naturally Sc whJcl 
is not overhanging his hoimdary li 
not liable to a |M*rson who while on tin 
acUoining highway Is Injured by tin 
ralllug of the tree across the highway.— 
PATrKiisoN Board of Schcioi 
Trubteks pr North Vancouvjer 
Patterson v, Canadian Hobiuii 
Dollar Co.; 11929] 3 D. L. TL 3.3 ; 3 
W. W. II, 181 ; h B. O. U. 123.- 
CAN. 


BX. VtHnmrdcd excavation pr**- 
per/g— /Tojtxrfj/ from ouie- 

urUk.l — Deft, owned a pKip<?rty at the 
comer of F. 8tn>ot Sc First Avenue. 
There was a fence along F, Street but 
no fenevo on First Avenue. Thorn was 
an unguarded excavation on the 
property Intondod for tho basement of 
a house, about two feet from tho line 


of F. Street & about twenty feet from 
tho lino of First Avenue. On a dark 
foggy night pltf., who was a stranger 
in tho town, was walking to his home. 
He missed his way on I^irst Avenue 
where there w'os no 8ld(^walk, fell into 
tho excavation & was Injured : — UrM : 
as there was no fence, pltf. in straying 
upon deft. *8 land was not a trespasser, 
& thttro was a duty upon deft, not to 
maintain a trap such as this excava- 
tion. I*ltf. was therefore onlitled to 
recover. — Blanchard v, Vacuhan 
(1930). 42 B. C. It. 446.— CAN. 


PART II, SECT. 8, SUB-SECT. 1. 


337 Vi. 

1927, c, 14C. 
BELL, 119311 1 


- Amflieaiion of R. S. O., 
.] — mcAuliffe r. Hx;b- 
D. L. It. 835.— CAN. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

848 xvi. .] — Deft, who set Are 

to orchard pruniugs & brush which he 
hod piled up on his land, held to have 
been negligent in falling to take proper 
prt’^cauMona to see that tho fire did not 
get beyond Ids control to tho injury 
of pltf.’s adjoining property.— Mar- 
BHALL i». Hutton, fl928] 2 W. W. U. 
33.— CAN. 

342 xvU. .1 — McRurt t». 

Dominion Ooal Oo.. Ltd. (1890), 40 
N. S. H. 89.— CAN. 

342 xviii, .) — When a fire is 

oaused by negligence on uncleared arable 
i land damages are to be assrtssed on the 
ordinary principle that pltf. is entitled 
to have the dinerenoe In value to him 
) of the property before & after the fire. 
Damages allowed should take into 
account the extra cost of clearing, loss 
of produotivlty, & loss of feed. Sc 
a^mmst these should be offset any 
advantages orisfng, suoh as the sale 
of timber parUaUy burnt & any 
deductions suoh as the rest oration of 
tho land to its original condition by 
natural growth before there is a like- 
lihood of its being used for farming 


pun>OBC8 . — Genders v. South Aus- 
tralian llYS. COMR., [1928] S. A. S. R. 
272.— AUS. 

PART II. SECT. 4, SUB-SECT. 2.— A. 

362 i. LiabilUy of nuimtfatdurttr of 
dangerous article — To uxini purchaser 
of dangerous characUT — LmlnUty to 
third party- Article, dangenms in itself,] 
— ^Whenj the vendor of a chattel, in this 
case a firework, which l>clong8 to the 
dangerouR class dollvern it with a 
pmiier warning to rwJpicnt, he owes 
no further duty to the ptirson who 
n;celve8 It fiom the recipient, nor, 
where tho danger is appaiont on the 
face of tho thing, does he owe a greater 
duty with regard to tho manufacturo 
of the article than if it was not a 
dangerous thing In itself. — BrDwnijce 
V. Hand I'irework Go., [19311 1 
I). L. K. 127 ; 05 O. L. R. 040.— 
CAN. 

PART III. SECT. 9, SUB-SECT. 1.— B. 

g (p. 69) i. Driving in fog ,] — 

The driver of a tramcar when driving 
in a fog should keep bis car under such 
control that he may stop it within the 
limits of his vision. — Vancoitver Ice 
Sc Storage Co. v. British Coh^wbia 
Electric Rt. Ck>.. [1927] 1 W. W. R. 
631 ; 38 B. C, R. 234.— CAN. 

b (p. 60) i. .1 — Tho driver of a 

motor vehicle upon city streets may 
be grossly negugont if his car Is 
travelling at tho permitted speed of 
20 miles per hour, or even at a much 
lower rate of speed : what is an exces- 
sive rate must depend upon tho cir- 
cumstanoes of each case. In this 
case, where there was a CM^Uision of 
motor vehicles at the intersection 
of two city highways ; — field : the 
driver of the vehicle on the right had 
not such a clear view of approaching 
traffic as made it safe to approach the 
intersection at the rate at which his 
vehicle was travelling — 1'> miles an 
hour or more. — M ab^* r. Powtell, 



VoL ZZXVL— Nei^Ogenoe. Oases 896-400a. 


896« Brooke v. Bool, 400a. Presumption that oar driven by owner or 

[1028] 2 K. B. 678. agent.] — Where a pltf, in an action for 


PowBix V, Martin, ri928] i D. L. H. 
149 ; 62 O. L. JL 436.— OAN. 

b (p. 60) If. .1 — In ordinary 

cironmstanoes. if a driver turns out of 
& across the line of trafllo. after glvinir 
the usual warning by nutting out his 
hand (although his duty may not be 
so great as to make sure), he acts 
negligently unless he has at least 
reasonable ground, beside the mere 
fact of hJs warning, for believing that 
he can out across without endanger- 
ing approaching trafiBo. — Grebn v. 
Hardy, ri929] S. A. S. 11. 68.— AUS. 

h (p. 60) iii. .1 — Cameron i?. 

McDonald, [1931] 1 W. W. 11. 731 ; 
3 D. L. R. 978.— CAN. 

u (p. 01) 1, .] — Collins v. 

General Service Transport Co. 
(B. O.), 11927J 2 D. L. R. 363.— CAN. 

U (p. 61) il. .1 — SCBONBEKNBR r. 

Barron (Alta.), [1927] 3 D. L. R. 708 ; 
11927] 2 W. W. R. 417,— CAN. 

u (p. 61) iii. .] — Even though a 

motor car Is travelling on the right- 
hand side of the road, the driver is not 
ustlfled in holding to his course regard- 
ess of the consequences, but is bound 
to cxemlse reasonable care to avoid 
injuring others, & owes this luty to 
the driver of an approaching oar even 
if the latter has not vet complied with 
the statutory provision requiring him 
to turn out to Che right of the centre of 
the highway. — A udet v. Wruioh, 
[1929] 2 D. L. R. 186 ; 23 S. L. R. 165 ; 
11928] 3 W. W. R. 655.— CAN. 

u (p. 61) Iv. .] — A driver of a 

motor vehicle must expect the presence 
of other persons & animals on the high- 
way, & his failure to see them In time to 
avoid running Into them may amount 
td negUgonoe. — Keatley v. Spearing, 
[1931] 2 W. W. R. 309,— CAN. 

u (p. 61) V. .1— Pltf., a pedes- 

trian, was proceeding over a footpath 
to a gate into a place on a racecourse 
where motor vehicles parked. A 
motor car proceeding over the foot- 
path, which at this point was asphalted 
as a track for motor cars, into the 
parking place, ran down pltf. fi-om 
Dohind. Pltf. did not see or bear 
deft. *8 car, but before approaching the 
asx>baltod track he looked into the 
motor park & also on to the roadway, 
but along the direction opposite to 
which pltf. was approaohing. On 
approaching the gate, he stopped 
momentarily facing the motor park. 
The driver of the car gave uo sufQcjent 
warning, & came from such a direction 
that the pltf. was entitled to expect a 
warning. The car was accelerated just 
before it struck pltf, : — lleUl : deft, 
was guilty of ncgUgouoe in driving at 
an excessive speed, 8c had disabled 
himself from avoiding the consequencNfS 
of pltf.’s default in not keeping a more 
careful look out. — Rankin v. HicnAKDS 
(1929), S. A. S. R. 100.— AUS. 

886 X. .] — Solomon v. Mtrs- 

8ETT & Brtoiit, Ltd., [1926] App. D. 
427.— S. AP. 

386 xi. .] — A motor truck 

proceeding westerly upon a highway 
was about 6 feet from the south kerb, 
when, as it approached an intersecting 
highway, it struck a boy riding a 
bicycle s. injured him. In an actiou 
to recover damages for the injury from 
the owner of the truck alleging negli- 
gence of the driver, Uie trial judge 
directed the jury as a matter of law 
that they were entitled to find the 
driver negligent, from the one circum- 
stanoe that he was on the wrong side 
of the highway : — Held : misdirection, 
8c a new trial was ordere<l, — Allen v. 
Lord, [1928) 4 D. L. R. 62 ; 62 O. L. R. 
433.-^AN. 

886 xit The driver of a 

motor vehicle is guilty of ncfdigUQoe In 
travelling on the left side of the road. 


without any just excuse for doing so, 
if he knows or ought to know that by 
so proceeding he is likely to collide 
with another vchiole coming from the 
opposite direction, & under such con- 
ditions he is under the duty to use 
more oare 8c keep a better look out to 
avoid a oollision than would be 
required of him if he were on his proper 
side of the road. — K riokson v. Klatt. 
[1929] 3 D. L. It. 296 ; 2 W. W. R. 6 ; 
23 S. L. R. 667.— CAN. 

389 i. Iruniffljcient lightiv ^,] — In an 
action for damages resulting from a 
collision between automoi)Ues the 
judge found that the real cause of the 
accident was that deft.’s ear was being 
driven at night with only one lighted 
headlight. Deft, appealed : — T&rid .* 
said finding was justified & the ai»peal 
should be dismlsHed. — Niwum' v. 
Carney. [19301 3 W. W. U. 504 ; 
[1931] 1 D. L. R. 106.— CAN. 

se. Failure to give tigruil — Of intentUm 
to turn.]— ‘It Is incumbent upon the 
driver of a vehiole, who desires to 
change hla course & to turn into another 
street, to give a warning to that effect, 
& to turn the comer at a pace which 
will give him complete control over 
his vehicle.— UY8 v. Urs, [1927] 
App. D. 394. — S. AF. 

■f. Lack of mMcieni control.] — The 
driver of an automobile should have 
his car under such control that be is 
able to oonio to a stop in the space 
which he sees clear ahead. — M acGili. r. 
Holmes (1927), 39 B. C. tt. 65.— CAN. 

«g. Failure to give notice of intention 
to cross dreet.] — Blow v. Maylani> 
(Alta.), [1929] 4 D. L. R. A61.— CAN. 

sh. Ahsence of ** vicar view ** — i/t- 
sufficUnt hfftdligfU.] — Rirn'AN r. 
O'Ccnnor-Fenton, [1929] 4 D. D, 11. 
62 ; 64 0. L. i?. 208.— CAN. 

gj, ji'ctilu.'u io slow (lo^an.] - 

When a poison dilvliig a motor cor 
at night knows lliai another car is 
on tile road a short distance ahcatl, A’ 
his vision is so biterfewsi w ith by the 
lights of an appntachlng cor that he 
cannot see the location of the car 
ahead, he Is under the duty of slowing 
down 8c proceeding with bis cor under 
such control as will prevent it from 
crashing Int^o the car ahead.’ - 
FLBTCfHEU V. Mullen, [1U30J 2 

W. W. R. 529; 3 D. L. R. 919; 21 
S. L. R. 520.— CAN, 

sk. .1 — Northern Ei.ec- 

TRio C5o., Dtd. V. Kelly, [1931] 3 
W. W. R. 527.— CAN. 

si. Running with one front light.] ■ 
Kubbernus V. Downakd, [1930] 2 
D. L. R. 767.-<;AN. 

sm. Restarting tojri in fog —Passengers 
, not told to alight.] — While a taxicab was 
being driven in a dense fog astride a 
street-car rail its engine stalled, & 
before the driver could start it again 
the cab w'os run Into by a street car 
which, despite the warnings of the taxi 
driver, approached from t^hind 6c the 
passengers In the cab were injured : — 
Held : the fact that the driver did not 
first get his passengers out of the (;ab 
before attempting to gpt it under way 
again did not oonfitltuio negligence ; 
nor did the driver by driving astride 
the roil or because of the position of 
the oar after it stalled violate the 
traffic byo-low relied on by pltfs. — 
Nowell v. Yellow Oab Co., IiTd., 
119301 1 D. L. R. 491 ; U»29I 3 

W. W. R. 616; 41 B. C. R. 494; 
rcvsg,f [1929] 4 D. L. R. 280; 1 

W. W. R. 822.— CAN. 

m. Failure to keep distance from cars 
ahead,] — There is no autbority for 
. propounding a rule that the failure of 
the driver ox a motor oar to keep at a 
greater distance than six to eight 
feet from cars ahead of him always 
constitutes negligeoce. — Stanley v. 
National Fruit^., [1929] s W. W. R. 

6 


522; revsd., (19311 1 D. L. R. 306; 
S. C. R. 60.— UAN. 

so. Car parked for reasonable time .] — 
Brain e. CriNman, [1931] 1 D. L. R. 
546.— CAN. 

sp. No liahilUy to pedestrian appear-^ 
ifig suddenly from behind parked cars.] — 
Taylor v. Ainsub, [1931] 3 D. L. R. 
26.— CAN. 

■q. Intersection controlled hp light 
signals — No liability when pedestrian 
suddenly disobeys swnols, ]—Hulmb v. 
Creelman, [1931 1 1 D. L. R. 682. — CAN. 

■r. Jyriver of one car negligent — 
Damage, caused by driver of second car 
suerving to avoid actritlcui— Liability of 
first drhur.l — Tatisioii v. Kd warps, 
[1931] S. C. R. 167 ; 2 D. L. R. 521. ’ 
CAN. 

■t. A pproaching intersection at «rrcs- 
sive speed. I— HeW ; pltf. was also 
negligent In ap])roachiiig the intor- 
Bocllou at an luduw'ful & oxcesalvo 
mto of speed, numoly, about forty 
miles an hour.— ANDEiisoN v. Barney, 
[1930J 4 D. D. U. 833 ; 66 O. L. R. 
112.- CAN. 

•v. (Haring headlights.] — Tinkt.icr v. 
Goeukl, [1931 ] 2 W. W. R. 413.— CAN, 

•w. I*utHng chains on car after dark — 
No rear light.] — It is negllgonce for tiio 
driver of a motor car to kneel lii the 
rt»adway afUvr dark for siusU a purpose 
as the putting on of chains without 
littvlng the re«l llglit on the nmr end of 
Ills ear whlcli Is ealled for by Motor 
Vehicle Ael ttrwuTBA v. Ridge, 
[19311 1 D. L. R. 094; [1930] 3 

\V. W. It. 4(55. - CAN. 

sx. lirraeh of tiiihihig r eg a tat ion as 
coHirihutory mgliuctur. | ’Mgkrihgn v. 
Fkhguhon, 1 19301 1 1>. u. It. 913; I 
M. P. Tt. 81.' CAN. 

PART II. SECT. 9, SUB-SECT. 1.— C. 

Vehicle driven by third 'imrty ~~\Vitb 
owner 's permissitm. ] — See Au lu n i ’ Y , 
Part JX., Hoet. 4, siiD-soct. 1, C. 

PART III. SECT. 9, SUB-SECT. 1.— D. 

401 i. Duty of driver to give, place to 
pedestrian .] — Fr-LimT u. Johnhon, 
[1929] I J>. L U. 208 ; [1928J S. 0. It. 
408.-- CAN. 

402 i. Injury must be attrUnitablc to 
negligence of driver — Effect of con- 
trvnUory negligence of 'pedestrians — 
Effect of trye-UxxQ against “ iau-walking. ’* 
— Chkhtkr V. Kinnear (Alta.), 11927] 
1 D. h. K. 47 : [1926] 3 W. W. R. 601.— 
OAN. 

402 ii. Duly of tramcar 

drivers,]— S ymons v. Winnipeg IClbu- 
TRTO Co. (Man.), [1928] 1 D. L. K. 159 ; 
[1927] 3 W. W. It. 050 ; affd. sub nom. 
Winnipeg ELEcrnuo Co. v. Hymonh, 
[1929] 2 1). L. R. 197 ; [1928] H. C. It. 
627.— CAN. 

402 ill. .]— Hoark r. 

Inverarity (1926), 29 W. A. L. It. 67. 

—AUS. 

PART III. SECT. 9, SUB-SECT. 2. 

413 I. Defective steering gear of motor 
ear — Knowledge of cb/ctY. j~ Mont v. 
Hill (1927). 30 W. A. L R. 56.— AUS. 

413 Ii. Defective steering gear of 
nwtor car.] — Deft, was driving a motor 
car with defective steering gear when 
the car swerved owing to such defect 
8c ran over pltf. *8 dog : — Held : that 
driving a motor car in a dofoctivo 
condition If the injury may reasonably 
be discovered or is known renders a 
IKjrson liable for the injuries of whlcli 
the defect Is the effective cause.— ' 
Moir V. Kill, [1928] VV. A. L. It. .56.— 
AUS. 

PART III. SECT. 9, SUB-SECT. 7. 

n I, Absence of licence db lights.] 

— The failure to take out a licence to 
operate a motor car does not bar the 
recovery of damages resulting from the 


Cases 400ar-467a. English and Empire Digest Supplement. 


negligence proves that damage has been 
caused by deft.’s motor car, the fact of 
ownership of the motor car is printd facie 
evidence that the motor car, at the material 
time, was being driven by the owner, or by 
his servant or agent. — ^Baknard v. Sully 
(1931), 47 T. L; B. 667, D. C. 

421a. Parties — Defendant insured — Institution of 
third party proceedings against insurer.] — 
(1 ) Asa general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
hearing of an action for damf^es by the 
injured party against the motorist. 


(2) It is a well established rule of practice 
at the Bar, enforced by the judges, that in 
an action against a motorist the jinr should 
not be informed that deft, is insured. — 
Gowar V. Hales, [1928] 1 K. B. 191 ; 96 
L. J. K. B. 1088 ; 137 L. T. 680, C. A. 


Annotations: — As to (1) Befd. Grinham v, Ga^ee (JJJS). 
139 L. T. 379. As to (2) Apld. Grlnham v. Davies (1928), 


laQ T*. T- 370. 


421b. .] — Lothian v. Epworth 

Press (1926), [1928] 1 K. B. 199, n. ; 96 
L. J. K. B. 1092, n. ; 137 L. T. 682, n., 0. A. 

Annotation : — Diltd. Gowar Hales, [1928] 1 K, B. 191. 


Part VII.- 

460. Add* Annotation : — Expld. Addie R. & Sons 
(Collieries) v. Ilumbreck, [1929] A. O. 358. 

451a. .] — A CO. having works near a railway, 

under a licence from an adjoining landowner, 
constructed a siding on his land & erected 
thereon a post to which a pulley block was 
attached called a sheave. To move a truck 
along the siding, a wire rope passed through 
the sheave & round a winch worked by a 
dynamo, & one end of the rope was fastened 
to’ the front of the i;ruck & the other to the 
back. The siding adjoined stmiO fields which 
were let to the local authority as a play- 
ground. A boundary fence between the 
siding & the fields had disappeared, <&;, to 
the knowledge of the co., children frequented 
the siding & played round the sheave without 
interruption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 
moved two of the co.’s employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purpose of seeing that the rope 
was properly adjusted & of driving childi’en 
away. After the men went back to start 
the machine a little girl, aged five, was seen 
swinging on the rope, & the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother, aged 
nine, Wiis siinilai'ly injured in coming to her 
rescue. The fatlior, for himself & as next 
friend of the children, claimed damages 
against the co. for the injuries sustained by 
the children : — Held : it being well known 
to the CO. that when the machine was going 
to start it was extremely likely that children 
would bo near the sheave, the duty owed by 
the co. when they sot the machine in motion 
was to see that no cliild was in such a position 
as to be exposed to danger by the occasional 


-Children. 

use to which the machine w^as put, & that 
they had failed in that duty. The immediate 
danger being apparent, it was not material 
whether the children were or were not 
trespassers. — Excelsior Wire Rope Co., 
Ltd. V. Callan, [1930] A. C. 404 ; 99 L. J. 
K. B. 380 ; 142 L. T. 631 ; 94 J. P. 174 ; 35 
Com. Cas. 300 ; 28 L. G. R. 643, H. L. 

Annotation : — FoUd. Mourton v. Poulter, [19301 2 K. B. 183. 

467. Add. J nnotation : — Apprvd. Addie R. & Sous 
(Collieries) v. Dumbreck, [1920] A. C.^358. 

457a. .] — A boy four yeai's of age was killed 

by being crushed in the terminal wheel of 
a haulage system belonging to a colliery co. 
The system, which was used for depositing 
ashes on a bing situated in a field adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
be necessary, from the pithead by an electric 
motor, while at the other end of the system, 
which was not visible from the pithead, there 
was a heavy horizontal iron wheel round 
which the cable passed & returned. The 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
<& it w'as, to the knowledge of the colliery 
CO., used as a playground by young children. 
The colliery officials at times warned children 
out of the field, but their warnings were dis- 
regarded. The wheel was dangerous 
attractive to children, & at the time of the 
accident it was insufficiently protected, Ibe 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any pi'ecaution to avoid accident to 
ersons frequenting the field. The boy had 
een warned by his father not to go near the 
field or the wheel. In an action for damages 
by the father against the co. : — Held : the 
boy was a trespasser & went on the colliery 


ueglitrojico of tho driver of another car ; 
& a bi*eaoh of the statutory dut y as to 
oaiTyUig lights in, a har only if it can 
btj Hhowii that auoh brt'uch was a 
proxJiimtc oa\i 80 of tho acoidoiit. — 
Oabsbl r. Thohpson, 111)301 1 

\V. \V. It. 1000; 3 I). L. 11. QH.- 
CAN. 

PART VII. SECT. 1. 

433 i. LinbitUy dependent on breach 
of duly — PuWic jKurk close to raUway .) — 
Held : there was uo obligation on the 
eorpn. owning the park to bnlid a 
(eiioo to separate it from the railway. — 


llioHARDSON V . Canadian Naticwad 
Kt. Co,. [19271 2 D. L. R. 801 ; 32 Qm. 
Uy. Cos. 411 ; 60 O. L. R. 296.— ^AN. 

PART VII. SECT. 2, SUB-SECT. 2. -B. 

445 I. Duty to guard ajgainat — Trap 
or litre — M^ntf freight train .] — Pinkas 
iS: Pinkas t?. Canadian PAomc Ky. 
Co., [19281 1 W. W. R. 321.— CAN. 

PART VII. SECT. 2, SUB-SECT. 2,— C. 
450 vli. .1 — Haysian v. City 

l*ltt>PKttTT iNVKSTMEN’r TROBT CX>BPN., 
LTD., [19291 S.C. (H. li.) 65.— SOOT. 

a 


PART VII. SECT. 2, SUB-Se6t. 8. 

454 X. .1 — Pinkas & Pinkas v. 

Canadian Pacific Uy. Co., [1923] 
1 W. W. R. 321.— CAN. 

464 xl. Humeny V. Cuai- 

KOWSKl, [19311 3 w. W. R. 398.— CAN. 

458 1. Licenerfe.J— A cadia Ooal^. 
V . MoNiul. [19271 « D. L. R. 8f71 ; 
(1927] S. C. R. 497 ; 33 C!au. Ry. Caa. 
49.-^AN. 

458 U. .] — Edwards e. London 

Midland Sootitsh Rt. Co., [1928] 
S. O. (Ot. of Sess.) 471.— SCOT. 



Vol. XXXVI.— Negligence. Cases 4S7a ~«19a. 


premises at his own risk, & the co. owed him 
no duty to protect him from injury. — 
Addie, R. & Sons (Coixtbries) v. Dum- 
BRECK, [1929] A. C. 368 ; 98 L. J. P. C. 119 : 
140 L. T. 660 ; 45 T. L. R. 201 ; 34 Com. 
Cas. 214, H. L. 

Annoialions: — Ezpld. Mourton v. Poniter, [1930] 2 K. B. 


183. Befd. Exoolsior Wire Hope Co. v. C/tiHiin, [1930] 

A. O. 404. 

467b. Excelsior Wire Rope Co., Ltd. 

V. Callan, No. 451a, anie. 

457c. ^ ,] — Mourton v. Poulteh, No. 309a, 

tmte. 


Part VIII. — Liability of Persons Jointly Interested. 


473a. Liability of party in control of proceedings.] 

— Circumstances (see Agency, No. 2318b, 
ante) in which: — Held: the landlord was 
liable for the damage, on the grounds (inter 
alia) of ^ (a) control of the proceedings, & 
(h) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 


under a duty to take reasonable care to avoid 
damage resulting from it, & could not escape 
liability by getting some one else to make the 
examination or part of it for him. — Brooke 
r. Bool, [1928] 2 K. B. 678 ; 97 L. J. K. B. 
611; 139 L. T. 376; 41 T. L. R. 631; 72 
Sol. Jo. 361, D. 0. 


Part IX. — Proof of Negligence. 


507. Add. Annoiaiiona : Aa to (1) Distd. Jones v. 
Great Western Ry. Co. (1930), 47 T. L. R. 
39. Consd. McGowan v. Stott (1023), 99 
L. J. K. B. 357, n. Aa to (2) Refd. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 li. T. 
296. Generally, Refd. Simpson v. London, 
Midland Scottish By. Co., [1931] A. C. 
351. 

510a. .] — Pltfs. were the widow & children of 

a workman who was killed by being crusnod 
between the buffers of two trucks daring 
shunting operations on a siding of the Great 
Western Railway. No one saw the accident 
happen, & there was no evidence to show how 
the deceased came to be at the place where 


he was killed. l*ltf.s. sued under I^)rd 
(lampbcU’s Act, & obtaiued judgment, but 
the judgment was reverses I on appeal & pltfs. 
now appealed ti> the Ihujso of Lords:— 
Held : although there wa.s ao direct evidence 
relating to the accident, it was a reasonable 
inference from all tlie circumstances that it 
.had been caused by the in^gligence of th(^ 
railway co., k. pltfs. were 1 heroforo entitled 
to recovei*. — Jones v. Guiov^r Western By. 
Co. (1930), 144 L. T. 194 ; 17 T. L. B. 39; 
36 (^mi. Ca.s. 136, Jl. L. 

518. Add. Annotation: — Refd. Jones r. Great 
Western By. Co. (1930), 47 T. L. B. 39. 

519a. .] — A widow, whose liusband had heeti 

killed in a uiotr^r accident, brought an action 


PART VII. SECT. 4, SUB-SECT. 1. 

469 lii. .] — A woman w'oni with 

her child two & a half ycara old to 
the deft.8.’ whop to buy clothlngr for 
both. While there a mirror fixed in 
t ile wall, ^ in front of which the child 
^vas, fell & Injuit^d him ; — Held : It 
'vttH a qiicKtion for the jury whether 
the mirror fell without any active 
interference on the child’s part: if so, 
that in itj^elf was evidence of negligence ; 
but if not, tlie question for the Jury 
would bo whether defts. were nogllgcmt 
in having the mirror so insecurely 
placed that it could be overturned by 
a child ; & If that question was 

answered in the affirmative, the child, 
having come upon defts.* promises by 
their invitation & for their benefit, 
would not bo debarred from recovering 
by reason of his having directly 
bix>ught the Injury upon himself. — 
Sanostbr t?. Eaton (T.) 8c Co., Ltd. 
(1894), 26 O. IL 78; affd. (1894), 
21 A. R. 624 ; affd. (1895), 24 S. C. Ji. 
708.— CAN. 

t I. .] — ^While passing a 

group of small boys the driver of defts.’ 
motor truck invited thorn, or at least 
permitted a number of them, to get 
on the truck. Before one of the group, 
pltfs.’ son aged six a half years, could 
secure a nlaee on the running board it 
became Mod 8c ho grabbed a rod that 
extended along the truck In front of 
the rear wheels 8c was keeping up in 
this way with the truck when, its speed 
being increased, ho fell Sc was killed by 
being run over by a rear wheel. The 
driver testified that he had told the 
boys for whom there was no room to 


stand back & that then pltfs.’ boy liud 
gone as far fniin tlie truck as Ut tiie 
Hide dlUh. The l(;Htlinony adduced liy 
pltfs. contradicted that •d the driver. 
The trial Judge excluded tlie question 
of contributory negligence from the 
consideration of the jury, 8c it returned 
a general verdict for puts.* Held : 
the direction of the trial jinlgc to ihe 
jury on the questions of law wuh 
correct, & the verdict of the jury ■ues 
justified by the evidence. — J^kslik 8c 
Lf^u.ik V. CnARKK 8c Buz/a, Ltd. 8c. 
Huzza, (I turn J 1 W. \V. It. Triti ; :{ 

Jl. L. R. 36'.) ; 12 B. C. B. :hH . CAN. 

PART VIII. 

474 I. Joint Imbilily — Vo-awtiers of 
vehicle- eglioent driiying.]- Me wen 
r. Armodu, [1928] 2 D. L. It. U.'iS.— 

CAN. 

477 1 . What defendants may he joined 
—Separate torts.]— EstohiUBV v. Scott 
& Wanoanui Crry, [1028] N. Z. L. Ji. 
407.— N.Z. 

sf. Costs awarded Ut successful defen^ 
dant — Itecavery from unsuccessful defend 
dant.] — Where a passenger Injured in a 
ooiUsion between two motor cars, in 
one of which ho was travelling, brought 
an action for negligence against both 
drivers, he was held on titled to recover 
as against the unsuccessful deft, the 
costs awarded against him in respect 
of the sucoesfifur deft. — EniKbANii v. 
Mburett & McLucas, [1930] N. Z. 
L. li. 223.— N.Z. 

PART IX. SECT. 1, SUB-SECT. 1. 

Sf. Wilful neglect — A question of law.] 


— 'I’he term “ wilful mjgleet ” has a 
Kjiecial signinoaru!*! in law. as esUrh- 
llslicd by judicial decisions, 8c Mie 
question whether faotM CHtubllshed in 
Ihe cahC amount, erl to “ wlirnl neglect ” 
is a «iueHMon of law 8c not of fact. • 
HKfUtn'rAUV OK State x\ (Jitanava 
Lai.-Sui Kimman M928), I. L. B. 10 
I. ah. :{2S). IND. 

sh. Cdvtradiclory i cidemr i)rcisinn 
ttf Iridl iudge hiiutivo on rov^t of up pen 1 . 1 
— Abijoti' V . liAViH (Mho ), [1920] 1 
]>. Ji. |{. 003. CAN. 


PART IX. SECT. 1. SUB-SECT. 2.- A. 

sk. Ntm-suil— linse/l upon ohsieirs 
to intcrrofiaUfries — hjjcct of defendants 
lenflering no further -Kikby 

11. PAI..MF.B. I192HI 1 W. W, 1{. 068 ; 37 
Man. L. It. 277. CAN. 


PART IX. SECT. 1. SUB-SECT. 2.—B. 

486 i. tieneral rule.] — While the 
general nilc of law Is that a Judge may 
withdraw an action for negligence from 
the jury 8c non-suit pltf., where, on the 
UTidiB]>ut<jd facts of Che case. It appears 
that the airoident waw dJrwslIy causeil 
by pltf.’s own negligence, although 
there may have been, on the facts, 
some negligence on the part of defts.. 
yet this power should not be exciclsod 
unlcHH the evldenec is so strong that 
it w'ould bo wholly unreasonable for 
the jury to find that pltf. had not 
caused the accident by nis own negli- 
gence. — Erickbonv. Canadian 1'acifio 
Uy„ [1928] 3 W. W. R. 094 ; affg., 
22 Sask. L. It. 299.— CAN. 
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for damages against the driver of the motor 
car in which her husband was riding when 
he was killed. At the close of pltf.^s case, 
the trial judge, partly at the invitation of 
deft, *8 couns^, held that there was no case 
to go to the Jury So gave judgment foi? deft. 
On appeal by pltf., the Ot. of Appeal held 
that the facts proved required explanation 
by the dfiver of the motor cor, as they con- 
stituted an accident of a kind which would 
not usually happen with proper driving, So 
therefore the case ought not to have been 
withdrawn from the jury. There must 
therefore be a new trial. There must be a 
special order with regard to the costs. Pltf. 
must have the costs of the appeal, but with 
regard to the costs of the first trial, if pltf. 
succeeded in the new trial, she would ^ve 
the costs of the first trial, but deft, was not 
to have the costs of the first trial in any 
event. — HAI.LIWELL v. Venables (1930), 99 
L. J. K. B. 353 ; 143 L. T. 215 ; 74 Sol. Jo. 
264, 0. A. 

565. Add, Annoiation : — Held. Broome v. Agar 
(1928), 138 L. T. 698. 


578. Add, Annoiation: — ^Refd. Manchester Oorpn. 
V, Pomworth (1929), 46 T. L. B. 85. 

580a. .] — Hargrove v. Burn (1929), 46 

T. B. R. 69. 

590. Add, Annotationa : — Consd. EUor v. Selfridge 
&; Co. (1930), 46 T. L, R. 286 ; McGowan v, 
Stott (1923), 99 L. J. K. B. 357, n. 

594. Add, Annotation : — Distd. McGowan v, 

Stott (1923), 99 L. J. K. B. 367, n. 

595a. .] — McGowan v, Stott (1923), 99 L. J. 

K. B. 357, n. ; 143 L. T. 217, O. A. 
Annotation: — FdllA HalUwell v. VenabldB (1930), 99 L. J. 
K. B. 363. 

595b. .] — Ellor V, Selpridge So Co., I/td., 

No. 382a, ante, 

601. Add, Annotations : — Consd. Ellor v. Selfridge 
& Co. (1930), 46 T. L. R. 236 ; Halliwell r. 
Venables (1930), 99 L. J. K, B. 363. Apld. 
McGowan v, Stott (1923), 99 L. J. E. B. 
357, n. Refd. Gosse MUlard v, Canadian 
Government Merchant Marine, American Can 
Co. V, Same, [1927] 2 K. B. 432. 

607. Add, Annotation : — Consd. Jones v. Great 
Western By. Co. (1930), 47 T. L. R. 39. 


PART IX. SECT. 1, SUB-SECT. 8. 

544 xxU. .1 — Held : thoro beltis 

a diHpute as to tbo facts from which 
the liiforenco of contributory no)?llgonco 
was to be drawn, the (juoHtloii was 
properly iefb to the jury by the trial 
Jiidife for tbo Jury to decide . — Amos 

V, Black & Wuitk Cads. Ltd., Black 
& White Cabs, Ltd. v, Anson, [1928] 
N. Z. L. R. 321.— N.Z. 

« i. .1 — Tho Jury need not 

answer speelilc questions put to it by 
the ot. in an action for noKllgtmoo, but 
can roluiii a gonerol verdict. — Kvanm 
r. Hudson’s Bay Co., 119.30] 2 

W. W. 11. 718 ; 3 1). L. R. 951 ; 43 

B. O. R. 81.- CAN. 

tl. Sjiecd of car.] — Branch v. 
EIJJIB, [1930] 2 D. L. It. 766.- CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— A. 

664 Hi. .]— Hoyt'S PRoriUKTAUY, 

Ltd. V. O’Connor, [19281 V. L. II. 
222; [19281 Argm L. R. 117; 40 

C. L. H. 660.— AUS. 

564 iv. .] — Non-direction is a 

Kioimd for mntlutf a now trial only 
when it produces a verdict afiraiust tbo 
evldenoo. — Mountain v. Edmonixin 
City. [19281 4 1). L. R. 097 ; [19281 3 
W. W. R. 270.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— B. 

661 il. .] — Harris v. Healing 

a. G. it CJo. Pry., Ltd.. [1927] S. A, 
S. R. 131.— AUS. 

PART IX. SECT. 1, SUB-SECT. 4.— 0, 

665 xlv. .} — Davison e. Conrad 

(1924). 58 N. S. R. 218.— CAN. 

666 idvi. — r-d— A nson v, Bi.ack 
& White Cabs. Ltd., [1928] N. Z. L. R. 
321.— N.Z. 

666 xlvM. ,] — Dalgbtty v, 

Hamilton Radial Elbotrio Ry. Co. 
(1928). 62 O. L. R. 613.— CAN. 

PART IX. SECT, 1, SUB-SECT. 4.— D. 

h i. Inconclusive .} — ^Marshman 

V. MoDowicll. [1928] S. R. Q. 308. — 

AUS. 

k 1. .] — Keetch V, 

Johnson (N, B.), [1920] 1 D. L. R. 
503.— CAN. 

r i. .] — Pedlow V, Cana- 


dian National Ry. Oo.. [1928] 4 
J). L. R. 776 ; 62 O. L. R. 481.— CAN. 

•J, Damages assessed ot^ wrong 
principle ,] — ^WHcro damages have boon 
assossod on a wrong prlnoiplo a new 
trial will bo ordered. — Dbyden v. Obr 
('928). 28 8. 11, N. 8. W. 216; 45 

. 8. W. W. N. 44.— AUS. 

PART IX. SECT. 2, SUB-SECT. 1.— A. 

678 xxvl. .]— Chippendale v. 

Winnipeg Elbctrio Co.. [1928] 1 
D. L. K. 920 ; [1928] 1 W. W. R. 238 ; 
37 Man. L. R. 207.— CAN. 

PART IX. SECT. 2, SUB-SECT. 1.— B. 

681 xxi. .] — Blacker v. 

Waters (1928), 28 S. R. N. 8. W. 406 ; 
45 N. 8. W. W. N. 111.— AUS. 

PART IX. SECT. 4, SUB-SECT. 1. 

589 xili. Tooth in paMent^s lung 

after extraction of teeth,] — Held: the 
maxim res ipsa loquitur old not apply. 
— MoTaqoart V, Powers, [1927] 1 

D. L. R. 28 ; 36 Man. L. R. 73 ; [1926] 
3 W. W. R. 513.— CAN. 

589 xiv. Fault possibly due to 

action of third party,] — Observations 
upon the appUoaDlllty of the maxim 
res ipsa loquitur in oases where there 
is a possibility that tho fault may be 
due to the action of a third party. — 
Carruthebs V. MacGregor, [1927] 
S. C. 816.— SOOT. 

689 XV. .1 — Henderson v, 

Maui, [1928] 8. O. 1.— SCOT. 

689 xvi. Dangerous article 

thrown frotn froin.J— Hoffman v. 
Nielsen, [1928] 8. R. Q. 364; 22 

Q. J. P. R, 147.— AUS. 

569 xvU. .] — Skbediuk v, 

Posner, [1928)1 D. L. R. 648 ; [1928] 
1 W. W. R. 258 ; 37 Man. L. R. 230.— 
GAN. 

589 xviii. .] — While prooeeding 

at a moderate speed deft. *8 oar struck 
pltf., a podestrian, who was crossing 
the street at a slow pace. The accident 
took place near the centre of the street ; 
there were no other vehicles or pedes- 
trians in the vicinity, 4^ there was 
nothing to obstruct deft.*s view of 
pltf. : — Held : the onus was on deft, 
to show, if he was to escape the 
imputation of negligence, that the 
accident happened without fault on 


his part. — Xatzknstein v, Duvbnhagb 
(1929), 50 N. L. R. 294.— S. AF. 

589 xix. .] — Pltfs. agreed with 

defts. to clean the brick & stone front 
of a block of stores. During the clean- 
ing, water mixed with acid entered a 
display window of one of tbo stores & 
damaged the goods in the jeindow, 
stained tho varnished floor, otc. : — 
Hdd: tho onus was upon pltfs. to 
aocount for the entry of the water & 
acid. — Capital Building CJucanebs 
V, 8LATF»-SnBBW'OOD, [1930] 3 D. L. R. 
596 ; 65 O. L. R. 364.— CAN. 

689 XX. Manhole blown off 

waterworks system — Accumulation of 
gas.] — CoRSiNi v. Hamilton, [1931] 4 
D. L. R. 313.— UAN. 

696 1. Sparks from engine,] — Held : 
thoro being evidonco which would 
Justify tho Jury In drawing the inference 
I that the fire was oooasioned by a spark 
' from the engine, it was not necessary 
for pltf. to show negligence in the 
operation of tho engine. — Morwtck v. 
Provincial Contracting CJo., Ltd. 
(1923), 65 O. L. R. 71.— CAN. 

g 1. .] — Burnside v. Reid, 

[1928] 2 D. L. R. 303.— CAN. 

sk. Rebuttal of presumption,] — Held : 
assuming the maxim res ipsa loquitur 
applied, defender would stiu be entitled 
to Buooeed in respect (1) that he had 
offered several reasonable explanations 
of the accident, & so had discharged 
the onus laid upon him by the applica- 
tion of that maxim, & (2) that, in 
any event; he had doflnitbly disproved 
negligence on his part. — Henderson v, 
Maxb, [1928] 8. a 1.— SCOT. 

PART DC. SECT. 4, SUB-SECT. 2. 
si. Applicaticn of maxim,] — There 
being no evidence showing how 
an accident happened ; — Held: the 
maxim res ipsa loquitur did not apply. — 
Richardson v. Canadian National 
Ry. Co.. [1927] 2 D. L. R. 801 ; S2 Can. 
Ry. Cas. 411 ; 60 O. L. R. 296.— CAN. 

am. .1 — The distinction between 

oases in which the maxim res ipsa 
loqwUttr applies & those in which the 
cause of the accident Is unknown, 
referred to. — ^MoCJlintock v, Winnipeg 
Blectbio Co., [19271 3 D. L. R. 619 ; 
[19271 2 W. W. a. 226 ; 33 Can. 
By. Gem, 39 ; 36 Man. L. R. 497.— 
CAN. 
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Part X.— 

628. Add, Annotaiion : — Reid. Oleirhorn v. Oldham 
(1927), 43 T. L. R. 405. 

638. Add. Annotaiion : — Reid. Dew v. United 
British 8.S. C6. (1928), 139 L. T. 628. 

636a. — .] — Pltfs., stevedores at the port 

of Tampico, in Mexico, undertook to load a 
steamsldp of defts.*, the Essex Isles, with 
kerosine & gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated that they should have entire pon- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen engaged 
&> destroyed the ship. Tliere was no direct 
evidence as to the cause of the explosion. 
Pltfs. brought an action against defte. for 
damages, & it was found as a fa(‘t that the 
explosion was caused by a spark made by a 
beam which fell int<^ the liold, the fall of the 
beam being caused by a blow from a tray 
which was being lioi;vted by pltfs.’ men from 
the hold, intfs. cunvended that if the beam 
had been properly secured by bolts it would 
not have fallen, h they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proxinm-te 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with proper 
care, & they counter-claimed for the loss of 
their shij) ; — Held : on the facts the ship- 
ownera had not been guilty of negligence in 
leaving the beam unbolted, or that if tlicy 
had been guilty of negligence in so leaving it 
pltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk ; & the stevedores themselves had 
been negligent in failing to use iiroper care 
in hoisting the tray. — Compania Mkxicana 
De Petroled El Aguila v. Essex 
Transport & Trading Co., Ltd. (1929), 141 
J.. T. 106 ; 34 Com. Cas. 198 ; 17 Asp. M. L. C, 
590, C. A. 

658. Add. Annotaiion : — Consd. Brooke v. Bool, 
[1928] 2 K. B. 678, 

662a. .] — ^A firm of stevedores employed 

by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 
engaged in unloading a ship. The cargo 
consisted of bags of maize, which wore made 
up into loads by the stevedores & held 
together by rope slings provided by the 
stevedores, the bags were then raised by 
the stevedores from the hold to a steelyard 
on the deck. The stevedores* duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 


Defences. 

crane. The stevedores gratuitously per- 
mitted the porterage co. to use their sliDgs, 
which were already round the bogs, for the 
transport of the bags to the dock| & it was 
a matter of mutual convenience that the same 
slings should be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
&, as the stevedores know, the porters relied 
on the care of the stevedores for the safety 
of the slings. A sling broke while the bags 
were being transported from the steol- 
yard to tlio dock, ite the bags fell & killed a 
servant of the porterage co. In an action 
of damages brought by his dependants against 
the stevedores : — Held : in the special cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the portei*8 to see that 
the sling was in a lit condition to take the 
weight of the load entrusted to it, & on the 
facts, the finding of the Jx)rd Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed. — C'iiapman or Oliver 
p. Saddler & Oo., [1929J A. 0. 684; 98 
L. .T. P. C. 87 ; 141 L. T. ;iU6 ; 46 T. U R. 
450 ; 34 Com. Cas. 277, H. L. 

667. Add. Annotation : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

67^. Add. Annotaiion : (Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 ii. T. 
309. 

695. Add. Annolaiio}hH Reid. G. W. Hy r. 8.S. 
Mostyn, The Mosiyn, [1928] A. C. 67 ; St. 
Anne’s Well Brewery (’o. v. Hoborts (1928), 
HO Ji. T. 1. 

703. Add. Annotaiion :■ — Dbtd. G. W. Ry. v, S.vS. 
Mostyn, The Mostyn, [I928j A. C. 67. 

704. Add. Annotution 0. W. Ry. v. S.S. 

Mostyn, The Mostyn, [1928] A. C. 67. 

705. Add. Annotations : - Consd. O. W. Ry. v. 

S.S. Mostyn, The Mostyn, [1928] A. 0. 67. 
Refd. Witham Outfall Boai «i v. Boston (k)r 7 vn. 
(1920). 130 L. T. ToO); D(h* Conservancy 

Board v. McConnell, [1928] 2 K. B. 159. 

706. Add. Ciialions : — Uf v»d. s'iJfb. nom. Great 
Western Ry. Co. v. Mo.styn (Owners), The 
Mostyn, [1928] A. 0. 57 ; 97 L. ,J. P. 8 ; 138 
L. T. 403; 92 J. P. 18; 44 T. L. R. 179; 72 
vSol. .Jo. 10 ; 20 L. G. R. 91 ; 17 Asp M. L. C. 
307, IT. L. 

Add. Annotations : — Hold. Witham Outfall 
Board v. Boston Gorpn. (1920), 130 L. T. 
750 ; Dee Conservancy Board v. McConnell, 
[1928] 2 K. B. 159. 

718. Add. Annotation : — Refd. Fisher v. Oldham 
Corpn., 11930] 2 K. B. 30L 


PART X. SECT. 1, SUB-SECT. 1. 

608 11. .] — General Trust of 

Oanai>a V. St. .Tac^ques, fl931J 3 
D. L. R. 664.— CAN, 


PART X. SECT. U SUB-SECT. S.— A. 

622 lx. .] — Reid «. Mimico, 

119271 1 D. L. R. 235; 69 O. L. R. 
579.— CAN. 


PART X. SECT. U SUB-SECT. 2.— B. 
638 V. .] — McIiEAN V. BOURCET 


(B. C.), [1929] 4 D. h. R. 359 ; 3 
W. W. n. 44-— CAN. 

PART X. SECT. 1, SUB-SECT. 2.— C. 

643 ill. .1 — Leopold r. Wile, 

[19301 3 D. L. R. 445.— CAN. 

PART X. SECT. 1. SUB-SECT. 3. 

m I. .1 — Jesson V. Rural 

MUNIOIPAUTT of LmNOBTONE (SmIcJ, 
[19291 2 D. h. R. 474 ; 1 W. W. U. 
474.— CAN. 


PART X. SECT. 8. 


719 1. Profesaicntal asgistanee 

caUed in — Local authfjrity Tyrr/oiding 
medical attention.] — HoHpltal liable for 
the fiCffllRence ot niir«e«» after an 
operation. — Nturbo v. Provost Muni- 
cipal Hospital Board. [19271 l 
D. L. n. 969 : [1927] 8. O. R. 226.— 
CAN. 
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Caaes 720-743. 


Enoush and Empire Digest Supplement. 


720. Add, Annotation : — Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

722. Add, Annotations : — Consd. Forbes, Abbot & 
Lennard v. G. W. Ry. (1927), 188 L. T. 286; 
G. W. Ry. V, Duinford (1928), 139 L. T. 146. 


Refd. Marbe v. George Edwardes (Daly’s 
Theatre) (1927), 138 L. T. 61 ; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 57 ; 
Livock V, Pearson (1928), 33 Com. Cas. 
188 ; Great Western Railway v, Monmouth- 
shire Coimty Council (1929), 94 J. P. 6. 


Part XI. — Contributory Negligence. 


726. Add, Annotation : — Apld. Service v, Sundell 
(1929), 46 T. L. R. 669. 

729. Add, Annotations : — Apld. Service v, Sundell 
(1929), 46 T. L. R. 669. Consd. Cooper v, 
Swadling (1929), 46 T. L. R. 73. 

781. Add, Annotation : — Refd. The Vectis, [1929] 
P. 204. 

731a. .] — In an action for damages under 

Lord Campbell’s Act brought by pltf. in 
respect of the death of her husband, who had 
been killed in a collision between his motor- 
bicycle & deft.’s motor car, the judge directed 
the jury that, if they found that the accident 
was due to the negligence of botli parties 
substantially, there would bo contributory 
negligence on the part of the deceased man 
&.both would be to blame, & the jury would 
have to And for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial, holding that the jury should have been 
directed that if the deceased i »an was guilty 
of negligence, but deft, could by exercising 
reasonable care have avoided the collision, 
they were still entitled to find for pltf. : — 
Held : since, on the facts of tlie case, from 
the moment when the parties became aware 
of their respective positions there could have 


been no time for deft, to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
• must be judgment for deft. — Swadling v. 
Cooper, [1931] A. 0. 1 ; 100 L. J. K. B. 97 ; 
4 T. L. R. 597 ; 74 Sol. .To. 636 ; sub nom. 
Cooper v, Swadling, 143 L. T. 732, H. L. 

735. Add, Annotation : — Apld. Dew v. United 
British 8.S. Co. (1928), 139 L. T. 628. 

736a. Jury unable to decide liability.] — In 
an action for damages for personal injuries 
alleged to have been caused by deft.’s 
negligent driving of a motor car, the jury 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident : — Held : on this 
verdict judgment could not be given for 
either partv. — Serv^ice v, Sundell (1929), 
' 99 L. J. K. B, 55 ; 46 T. L. R. 12 ; .lo. 

729, C. A. 

Annotation : — Ezpld. Cooper v, Swadling (11)29), 46 T. I.. R. 
73. 

743. Add, Annotations : — Dbtd. Service v, Sundell 
(1929), 45 T. L. R. 569. Refd. Dew v. United 
British 8.8. Co. (1928), 139 L. T. 628. 


PART XI. SECT. 1, SUB-SECT. 1. 

726 ix. .] — Kknzik V. Hart 

(Siujk.), 11927J .3 D. L. Jl. 839.— CAN. 

726 X. .1 — .Toiinston V, MoMor- 

RAN (H. C.). 11927 J 4 D. L. U. 335 ; 
11927] 3 W. W. It. 37.— CAN. 

726 xi. .] — Pkaoock r. Stephens 

(Su«k.). [1927] 4 1). L. H. 1057 ; [1927] 
3 W. \V. R. 570.— CAN. 


726 xii. .]— Nason r. Uodne 

(IK C.), 11929] 4 D. L. R. 490.— CAN. 

726 xiii. .] — Atwooh v. Lcro- 

TINA (1928). 40 R. C. It. 446.— CAN. 

732 Ixviii, .]— McLaughlin v. 

Long, [1927] 3 D. L. R. 186; (1927] 
S. C. R. 303 ; varying, 11926] 3 D. L. It. 
918.— CAN. 


732 Ixix. .] — The statutory onus 

on the driver of a motor ear of showing 
that loss or damage resulting from its 
U 80 did not arise from his negligeueo 
dotw not. oRcrato to compel the ct. 
to hold to be negligence tliat which 
would not otherwise ho negligence or 
to rt^fuse to give elTeot to the defouco 
of contributory negilgonoo where the 
evidence supports it, but merely goes 
to the burden of proof. — P ruden r. 
Foxon, 11928] 3 W. W. R. 245.— CAN. 


782 Ixx. .]— Dent v. Usher, 

11929] 4 B. L. K. 716 ; 64 O. L. K. 
323 ; aifd; (1930] 2 D. L. R. 736 ; 65 
O. L. R. 117.— CAN. 

732 hod. .] — SCHMUI^AND V. 

Lucas (Alta.), [19291 3 D. L. R. 848. 
—CAN. 

732 Ixxil. .) — Root v. McKin- 
ney. 11930] S. C. R. 337 ; 2 I). L. R. 
984 ; 11929] 4 D. L. R. 1.38; 2 

W. W. R. 340 ; 24 Alta. L. R. 181 ; 
affg,* 11929] 2 D. L. K. 604 ; 1 W. W. B. 
884.— CAN. 

732 Ixxiii. .1 — In an action 

against the oomrs. of a development 


district for damages liecause of the 
freezing of tlio w'ater pipes in pltf.^s 
houHii after he had closed the house iii> 
& ba^l asked the man in chaige of 
defts.* wutenvorks system to cut otT 
t,he water from the branch service pipe : 
HeJd : pltf. must fail on the gromid 
tliat his o^vn failmxj to take the reason- 
able precautions which ho should have 
taken under the circumstances was the 
cause of his loss, & also on the ground 
that said Joss was not showTi to have 
been the natural & probable consc- 
(luonce of defts.’ negligence. The 
allornativc claim under Contributory 
Negligence Act was alst> disposed of by 
the above lltuliiigs. since this Act 
applies only to a case whore the fault 
of two or moie persons causes damage 
to one of them, & the failure of deft, 
to shut off the water at the mahi did 
not " contribute " to cause the pltf.’s 
loss. — Leary v. Nakuhp Develop- 
ment Distiuot Combs.. [1930] 1 

W. W. R. 97.— CAN. 

732 Ixjdv. .]— Pltf. alighted 

from a motor oumihus & ran behind 
into deft. ’8 automobile : — Held : deft, 
was not bound to anUcipato that tbt* 
girl w'ould nui into the rood in front 
of her so as not to eive deft, a chance 
to stop ; deft, could not be exiieoted 
to know the actual intention of evt^ry 
one on the load, but only the intention 
manifested by outward acts or to be 
expected from tho ordinary course of 
events ; the sole negUgenoe causing 
tho accident was that of the girl 
herself. — WiiaoN r. Rkbotoy, [1930] 
1 D. L. R. 273 ; 64 O. L. R. 458.— 
CAN. 

732 Ixxv. pMC® V, British 

Columbia Motor Transport, Ltd. & 
Ledbury. 11931J 2 W. W. R. 350 ; 3 
D. L. R. 5.48.— DAN. 

732 IxxvI. ] - Watt v, Reid, 
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Burch v. Reid, [1930] 2 D. L. R. 215 ; 
42 B. C. R. 90.— CAN. 

sn. Jirr.ach of statutory rcguUUion by 
plaintiff.] — If a breach by the pltf. of 
a statutory regulation against pillion* 
riding occurs, then, provided that tho 
oiiTumstanccs are such that the 
management of pltf.’s motor vehicle 
was a determining factor of the 
collision, it is to be assumed, without 
further evidence, that the pLUion- 
riding did in fact make the manage- 
ment of tlie motor vehicle more 
difficult, & W'os negligence con- 
tributing to tho accident. — Mortkbs 
V, Fry, [1928] S. A. S. it. GO.- AUS. 

PART KI. SECT. 1. SUB-SECT. 2.— A. 

744 xxxil. .1 — Davidok v. John- 
son & McDonald, Ltd. (1926), 59 
N. S. R. 76.— CAN. 

744 xxxiii. .] — Bajllantink v. 

International Ry. Co., [1927] 4 
D. L. R. 951 ; 61 O. L. R. 273.— CAN. 

744 xxxiv. .] — Where in an 

action for damages arising out of 
the eoUlKiun of two motor cars at the 
crossing of two roads it was proved 
that deft, had been negligenttin not 
keeping a proper look out, but It was 
also proved that the dilver of pltf.'s 
car had seen deft.’B car at a consider- 
able distance fiom the crossing, but 
bad ignored It, considcilng as he was 
on the main road & had the light of 
way be could continue bis course : — 
Held : the driver of pltf.’s car had not 
acted reasonably ' In ignoiiug tho 
approaching car on the assmnption 
that deft, would respect his right of 
w^ay, & he had been guilty of contribu- 
tory negligence which disentitled pltf. 
from succeeding. — HomNSON Bros. v. 
Henderson, 1 1928] App. D. 338. — 
S. AF. 
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745. Add. Annotatiom : — Distd. Swadling i\ Cooper 
(1930)f 46 T. li. R. 697. Reid. Hargrove v. 
Bum (1929), 46 T. L. R. 69. 

761. Add. Annoiationa : — Apld. Hargrove v. Bum 
(1929), 46 T. L. R. 69. ; SwaiSing v. Cooper 
(1930), 46 T. L. R. 697. Refd. The Vectis, 
[1929] P. 204 ; The Chatwood, [1930] P. 272. 

765a. .] — The fact that a man was killed while 

endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept carefully under 
control,** is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the co. from liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault.— -Toronto 
Ry. Co. V. King, [1908] A. C. 260 ; 77 L. J. 
P. C. 77 ; 98 L. T. 650, P. C. 

770a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 69. 

781. Add. Annotations : — Distd. Compania Mexi- 
cana De Petroleo El Aguila v, Essex Trans- 


poi*t & Trading Co. (1929), 141 L. T. 106. 
Apld. Service v. SimdeU (1929), 46 T. L. R. 
669. Consd. Cooper v. Swadling (1929), 46 
T. L. R. 73 ; Hargrove v. Bum (1929), 46 
T. L. R. 69; Service v. Sundell (1929), 99 
L. J. K. B. 66. 

781a. .] — Hargrove v. Burn (1029), 46 

T. L. 11. 69. 

782. Add. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

783. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

784. Add. Annotation : — Refd. Cooper v. Swadling 
(1929), 46T.L. R. 73. 

784a. -.]— Hargrove v. Burn (1929), 46 

T. L. R. 69. 

700a. Stevedores loading dangerous cargo — Stipula- 
tion for sole control of loading.] — Compania 
Mexicana de Petroled El Aguua v. 
Essex Transport & Trading Co., 'Ltd., No. 
6BGa, ante. 

791 . Add. Annotation : — Refd. (Canadian Pacific Hy . 
V. Kelvin Shipping Co. (1927), 138 L. T. 360. 


744 XXXV. .] — Trevor S\ iTH v. 

Walters (1928), 49 N. L. R. 151.— 

S, AF. 

744 xxxvi. — — .] — The fact that tho 
prateH at a railway croaslng: have bcou 
left open does not excuse a person 
approaching: the track from taking: 
reasouable precautions before crossing: 
it- in order to discover whether u train 
is coining:. — Michalinski v. Canadian 
Pacii<io Railway Co.. 110281 3 

W. W. 11. 238.— CAN. 

PART XI. SECT. 1, SUB-SECT. 2.— B. 

771 xxxix. Subsequent proceedingst 
1 1 9231 4 D. L. K. 727 ; [1023] S. C. 11. 
730 ; [1923] 3 W. W. R. 938. 

771 iv. .]— Healing (A. G.) & 

(::o. Proprietary, Ltd. v. Harris 
(1927), .39 C. L. R. 500 ; [1927] Arjfus 
L. R. 38C.— AUS. 

771 Ivi. .] — Penrose v. Barr 

(B. C.). [1927] 4 D. L. R. 407 : [1027] 
3 W. W. U. 104.— CAN. 

771 Ivii. .] — Hamilton r. Pal- 

lASKK H(vn-:L Auto & Taxi Co., Ltd., 
11928] 4 I). L. R. 0G2; [1028J 3 

W. W. U. 407.— CAN. 

771 Iviii. .] — Nelson v. Dennis 

LMan.). [1029] 4 D. L. K. 282 ; 2 

W. W. R. .51 3; mwrf.. [1930] 1 
W. W. R. 0.56; 3 D. L. R. 215; 38 
Man. L. R. 553.— CAN. 

771 lix. .1 — Jeremy & Jeremy 

' . PoNT.UNE, [1031] 1 W. \V. H. 671 ; 

[1031] 3 W. W. R. 203 ; 4 D. L. R. 
.>56.— CAN. 

771 lx. .] — Where In an action 

lor nog:iJi?tinco the jury ILnds on suffl- 
ciout evidence that, notwithstanding: 
the lu^KliKcnco W’hich it found pltf. 
;rullty of, deft, could by the exei-cise of 
ivasonablo cure have avoided the 
actcidimt pltf. is entitled to recover ; & 
the Contributory Ne(fllg:ence Act, 1025, 
has no upplioation. — K ey r. British 
Columbia Electric Ry. Co., [1031] 
1 D. L. R. 532 ; [1030] 3 W. W. R. 
560.— CAN. 

771 Ixi. .] — Laxoset V. Duff 

Flint & Co., [1930] 2 D. L. R. 142.— 
CAN. 

771 IxU. .] — BRinsH Columbia 

Electric Ry. Co. v. Key, [1931] 3 
1). L. R. 587.— CAN. 

PART XI. SECT. 2. 

782 xvi. .1 — Hoabe V. IN- 

VERARTTY (1926), 28 W. A. L. R. 125.— 
AUS. 

782 xvil .] — Erickson v. Camp- 

BEL1/S, Ltd. (1926), 39 B. C. R. 472. — 


h i. — .] Vancouver Island 

Coach Links, Ltd. v. K. LeBus & 
Co.. Ltd., [1031] 2 W. W. R. 337 ; 3 
D. L. R. 811.— CAN. 

h ii. CmitrUmtory Negligence Act, 1025 
-- AppHcdtion of.] — In applying: ab«>vo 
Act, the questions which the trial juclKc 
should ask hiiuself aro ; ** By whose 

fault was tho accident caused? By 
one of tile partlcH only, or by hotli 
parties, vS:, if so, in what proport ions ? ” - 
Harper v. McLean, [1928| 2 D. L. R. 
220; [1028] J W. \V. R. 414; 30 

B. C. U. 426.— CAN. 

h hi. - .] — Tkdlock v. 

McKelvik (B. 0.', 'D>203 4 D. L. R. 
601. -CAN. 

h iv. eWeeJ -Harper 7*. 

MuJ.ean, [1028] 2 D.‘L. R. 086 ; [1028] 1 
W. W. K. 012 ; 30 B. C. B 480.- CAN. 

h v. .] Jn an action 

wherein daiuaKes wore, apportloiuid 
under ContrB)Utory Negrligreiice. Ac;t, 
1025, as hetweeu tim adult pltf. A. 
»left., & daniag:cH wen^ awarded tlie 
infant iiltf., a gfrntuilous passengfer in 
t he fidiiit plt.f.’s car, as affalnst deft. : - - 
11 f ill : t he latter was entith d to lia ve 
daniagcos payable to the infant pltf. 
included as part of tho loss suHlained 
l)y deft. & to claim payment from the 
adult pltf. of his proportion Ihenjof 
acconliiiK to his deprree of blame for 
tiio accident.- Pin ui* r. FuAHF.it 
Vai-lev Mijjv PROIH;CKRH AHHCX’N., 
[1931 J 3 W. W. n. 4H. CAN. 

80. Where, negligence rontinvotifi .] — 
Commishionkr or Railways v. 
Hkinner (1027), .30 W. A. I. R. 45. 
AUS. 

sq. Scgligcnce. Art, J0.3O (Out.) - 
A pplirotinn of.] StekI.K r. Pi ROl HON, 
[1931] 3 D. L. li. 810. -CAN. 


PART XI. SECT. 3. 

785 vii. .] — In an action of 

damag:eH agraioat a corpn., oa the 
statutory authority charged with the 
duty of providing light in common 
stairs within the city durlDg the hours 
of darkness, defenders moved that tho 
action shouldbe dismissed as irrelevant, 
in respect that upon her own aver- 
ments pursuer was grul[ty of contril>u- 
tory negligence in going down a stair 
which she knew to be In darkness 
without first obtaining a light ; — Held ; 
pursuer’s averments did not dlscloHO 
contributory negligence on her part 
such as to warrant dismissal of the 
action. — J acknon v. Olaboow Oorpn., 
[1928] S. C. 37.— SOOT. 

785 vlil. ,] — Knowledge alone of 

11 


the dangerous condition of premlsos 
is not a bar to a ejaim by an Invltoo 
against an luvltor in rt^spcct of an 
Injury i*esalting iherefrom. Such 
knowledge Is rcUnuiit to t.h« question 
of tho extent of the duty of care owed 
by tbo luvltor ; it Is relevant also 
where tliere Is a rlctence of x^ulriUi rum 
Jit injuria or of contilbiitory negll- 
gcnce. — H oy r. Auukland ilAHROuu 
Board, [1928] N. Z, L. R. 7 16.— N.Z. 

785 ix. Hpreit ttf car - 

/'allure tif j)usr.rniitr to rnromtiratr.] ■■■• 
BJtf. was well aware trorri expcr’iMiee 
that dooeased was a faht ilrlvor, but 
ho also know tbal. iic iiutl always 
driven him carofnJly tk i»c had no 
iTOson to anticipat-o tliai fast driving 
on this occasion would result in an 
accident : ‘■•'//rfd ; therefore, no con- 
tributory negligence , - - 8m vn ie v. 
Campbkix, [19301 4 D. L. it. 376 : 
05 O. L. R. 597. ’ CAN. 

788 i. Entering vehicle when 

driver perccptildy drunk.] — In an action 
against the driver of a motor oar to 
recover damages for injuries sustained 
In a collision caused by the driver’s 
iiegiigoncAL pitf. tu not entitled to 
Bucwicd where suoii negligence was <iuo 
to tho intoxieat43d condition of deft., of 
which condition pltf. was aware at the 
time that he orjcepted the Invitation to 
travel In the car. — F inmic v. Carroll 
( 1927), 27 8. i;. N. H. VV. 495 ; 44 
N. S. \V. W. N. 182.— AUS. 

789 i. Njfect of ufurning itf tuinger.] — 
TIjo fact that, a pltf. suing for ilaraagcs 
for ncgllgcnoe rocelved a caiiu.d warn- 
ing from a friend against tJiC danger 
docs not aflford much support to a !»Jea 
of contributory negligoriee ; nor is 
forgetfulness per se contributory negli- 
gence, tho question still remains 
whether it amounted under all the 
circumstances to a failure to exercise 
ordinary care. — Uiu. v. City of 
Saskatoon, [1929] 2 D .L. R. 627 : 1 
W. W. R. 562; 23 S. L. R. 219.— 
CAN. 

PART XL SECT. 4. 


791 I. — — .] — A man who, bv 
another's want of care, finds himself 
in a position of imminent danger can- 
not be held miilty uf negligence merely 
becauMo In that emergency^ ho does not 
act in the best way to avoid the 
danger. — T hornton v. Fisher, 11928] 
App. D. 398.— B. AP. 


t i. .]— Pattbuson V . Gooder- 

HAM, [1028] 1 D. L. K. 131.— CAN. 

t il. .J — Carter v. Van Oaup 

8c Anderson, Van Camp v. Carter 8c 
Anderhon, [19301 .S. 0. R. 156 ; affg.. 
[1929] 4 D. L. R. 625 ; varg., [1929 
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792., Add. Annotation : — ^Refd. Bee OonBervancy 
Board v, McConnell, [1928] 2 K. B. 159. 

798. Add. Citation ;—17 Asp..M. L. 0. 117. 

Add. Annotation: — ^Refd. Canadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 L. T. 
360. 


803. Add. Annotations : — ^Refd. Hargrove v. Bum 
(1929), 46 T. L* B. 69 ,* Swadling v. Cooper 
(1980), 46 T. L. R. 697. 

807. Add. Annotation : — Generally^ Refd. The 
VectiB, [1929] P. 204. 


Part XII.- 

887. Add. Annotation: — Refd. The Edison (1981), 
47 T. L. B. 636. 

842. Add. Annotation : — Consd. Grinham v. Davies 
(1928), 139 L.T. 379. 

842a. .] — Gowar V. Hales, No. 421a, 

ante. 

842b. .] — It is an established rule of 

practice that, in an accident case, it should 
not be intimated to a jury that deft, is insured 
dc, where this rule has been violated, it is 


-Damages. 

J within the discretion of the judge to discharge 
the jurv, at the e:Kpenae of the party whose 
advocate has violated the rule.—^KiNHAM v. 
Davies, [1929] 2 K. B. 249 ; 98 L. J. K. B. 
703 ; 139 L. T. 379 ; 44 T. L. B. 623 ; 72 
Sol. Jo. 803, D. C. 

842c. .] — Ellis v. Mayhew (M.), Ltd. 

(1926), cited in [1929] 2 K. B. at p. 262 ; 98 
L. J. K. B. at p. 705. 

Annotation : — Confd. Giinham u. Davies, 2 K. B. 249. 


1 l>. L. 11. 429; O. L. n. 257.- 
CAN. 

t iil. .] — Wilkins v. Dodds 

(Sask.), 11929] 4 D. L. R. 119.—CAN. 

i Iv. ^ .1 — The nes:liKenoe of the 

d liver of deft, oo.'s automobile, at the 
InterHectlon of two etreets, forced pltf. 
who woe driviziK hlH own automobilo, 
In the faoo of imminent colllaion with 
deft, oo.'s automobilo, to ohoose 
between collision Sc the ohonco of 
avoldingr It hj turning his automobile 
up the Intersecting street, which In 
attempting to do he ran into the 
curbing & damagod his automobile : — 
Heldt the negllgonoe of deft, oo.'s 
driver in effect oausod tho damage 
sustaiiiod by pltf. — Hakdiman v. 
Yellow Cab, Ltd., fl929J 1 D. h. K. 
947 ; 60 N. B. H. 362.— CAN. 

% y, .1— Deft., tho driver of an 

automobile trying to overtake & pass 
another automobilo on a curve at an 
oxocsaive rate of speed, collided with 
tho automobile of pltf. approaching 
the corvo from the opposite direction 
on his proper side of the road. The 
former contended that the latter mlgh t 
hove passed between the overtaking 
& overtaken automobiles : — Held : 
there was no duty on the driver of the 
approaching automobile to do so. — 
McDonald v. Bbzanbon, [19291 1 
D. L. li. 272 ; 60 N. S. R. 333,-~OAN. 

t vi. .1 — ^Applt. H., driving a 

liar belonging to applt. co., proceeding 
along the road on his correct side, 
finding himself Bu<idenly confronted 
by resp.'s approaching oar, which had 
out a blind comer loading Into tho 
road. In order to avoid what appeared 
to be an Inuninont collision, swerved 
to tho opposite side of the rood, & 
there oolfJaod with resp.'s cor, which 
had slmultonoonsly swerved on to its 
correct side; — Held: applt. 's action 
in swerving to his wrong side of the 
road was reasonable & unattended by 
negligence.— Hindmabsm v. Guthrie, 
Shell Oo. of New Zealand v. 
Guthrie, 119301 N. Z. L. K. 15. — N.Z. 

PART XI. SECT. 5. 

803 Iv. ' .1 — The con- 

tributoiT negligenoo of the driver of 
a vohide who Is not the servant or 
agent of a passenger therein Is no 
defence to an action by the latter for 
damages for personal Injuries caused 
by the negligence of another person. — 
MoCullooh V. Star Oonstruotion 
OO.. [19281 1 D. L. R. 970; [1928] 1 
W. W. R. 211 ; 22 Sask. L. R. 231.— 
CAN. 

803 V. ^ — Mara v. 

HAn'iTBV, 11031] 2 D. L. R. 734. — 

OAK. 


808 vl. .] — Bltf., While a jiM inbcr 

of a family party on a motor cor outing, 
was Injured as the rosiilt of hoi* brother’s 
negligenoo In driving tho car, which 
was owned by her step-fathor, & hikmI 
her brother for damages. Pltf. did 
not drive a oar at all & trusted soJely 
to her brother to do tho driving : — 
Held: It could not be said that pltf. 
vas In any way in control of tho car &, 
ihereforc, identified with her brother's 
negligence. — Kerr e. Stephen, [1930J 
1 W. W. R. 896 ; 2 D. L. R. 978 ; 42 
B. C. R. 618.— CAN. 

0 I. * .1 — Flktohkh V. Thomas, 

[1931] 3 D. L. li. 142.— CAN. 


PART Xll. SECT. 2. SUB-SECT 2. 

818 I. Fear of personal injury — 
Impendino collision .] — Walker v. Pit- 
lochry MOTOR Co., [19301 S. C, 565. — 

SCOT. 


PART Xll, SECT. 3, SUB-SECT. 1. 


a i. Sum sufficient to (jive annuity 
equol to annual earnings — Whether 
a%varded on tcrong principle .] — 
Bloudofp V. Canadian National 
Railway (Sask,), [1928] 4 D. L. R. 
29 ; [1928] 2 W. W. R. 519.— CAN. 


835 !v. .} — In an action for 

damages for personal injuries a claim 
for loss of wages or earnings to the 
date of the commencement of tho 
action or of the trial is not recoverable 
as special damages : such a loss is one 
to be taken into consideration by the 
jury in assessing . general damages. — 
TRAciiE V. Canadian Northern By. 


COh, [1929] 2 D. L. 11. 321 ; 1 W. W. K. 
100 : 35 C. R. C. 258 ; 23 S. L. R, 
—CAN. 


d 1. Unreasonable refusal to 

submit to operation .] — Where the oon- 
thiuanoe or increase of an injured 
person’s Incapacity is due to his un- 
reasonableness in refusing to allow 
himsolf to be operated on, me quantum 
of damages allowablo to him must be 
limited to what would be reasonable 
compensation if he had acted as a 
reasonable mam, — ^Mabny v. Carter- 
Halls-Aldinobr Oo., Ltd. (Sask.), 
[1929] 3 W. W. R. 741.— CAN. 

sr. Loss of Nmh.] — Damages to be 
allowed to pltf.. who has sustained the 
loss of pam of his leg through the 
negligence of deft., discussed. — Clark 
0. Wilson, [10261 S. A. 8. R. 842.— 
AU8. 

■t. A^on ' hy husband for injury to 
wife — Iwect of cemiributory n^iaence 
of wife.] — Damages having l>oen 
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aHsiiHsed by the jury to l)oth hiisbajid S: 
wife : — Held : the huding of uegligeneo 
ou the part of the wife luit dow'n tho 
award of damages to the husband. — 
DoRiTY V. Ottawa Roman Catholic 
WEPARATE SCHOOIii TRUSTEES, [1930] 
3 I). L. R. 633 ; 65 O. L. R. 360.— 
CAN. 

sf. JJcmiwe iu car.}' -Dkwees v. 
Morrow, fl9?l] 3 W. W. R. 32.— 

CAN. 


PART Xll. SECT. 4. 


sv. Mitigation — Whetlier contributory 
negligence of plaintiff may go in ,] — 
In an a^stion for negligence if pltf. is 
held ontlUod to succeed he cannot bo 
deprived of part of tho damages wliich 
he has proved or of his coste, on the 

? round that ho was guilty of oon- 
rlbutory negllgonoe. — Barry v. Win- 
nipeg Electiric Co., [1926] 2 W. W. R. 
791 ; 36 Mon. L. R. 27.— CAN. 


•w. Paymonf under insurance 

policy .] — In an action by pltf. to 
recover damages for the destruction 
of his dw'ellJng-house & a quantity 
of chattel property caused by sparks 
omitted from doft.'s steam tug through 
deft.’s negligence : — Held: deft, was 
not ontilled to deduct from the amount 
of damages found to hove been sus- 
tained by pltf. an amount paid to pltf. 
by an insuranoe co. under an insur- 
ance on the property. — Brown v. 
MoRae (1889), 17 O. R. 712.— CAN. 


•X. — .] — FARMEii V. Grand 

Trunk Ry. Co. (1891), 21 O. R. 299.— 

CAN. 


PART XU. SECT. 6. 

842 1. Defendant insured against lia^ 
bility — Whether court informed thereof.] 
— ^Walsh V. Peat (N. B.), [1927] 2 
D. L. R, 1120.— CAN. 

842 ii. .] — Although it Is, 

as a general rule. Improper for counsel 
for pltf., when cross-examining deft., 
to ask whether deft, is entitIM to an 
indemnity from an insurance oo., yet 
special otroumstances may justify the 
judge in not withdrawl^ the case from 
the Jury. — Wilson v. Kent (Gboroe) 
A Sons, Ltd., [1928] N. Z. L. ^ 166.— 
N.Z. 

■y. Particulars — When ordered .] — 
Where an action for negligence is one 
in which the onus of disproving 
negUgenoe is placed by statute upon 
deft., pltf. wil] not be required to mye 
iiarticulars of the negiigenoe aUeg^ — 
WHITE t». Hbmton, [1^0] 1 W, W. R. 
685; 3D. L. R. 969; 

423.— CAN, 


24 AHa. L. R. 
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Part XIII. — Negligence causing Death. 


906* Add* AnnoUUion .*•— ^R6fd. TTinriftil Cannel & 
Coking Coal Co. v, Bneddon (or Waddell), 
[1931] A. C. 676. 

910. Add, Annotation : — Apld. Dew v. United 
Britifih S.S. Co. (1928), 139 L. T. 628. 

943. Add, Annotation : — Refd. Carling v, Lebbon, 
[1927] 2 K. B. 108. 

944. Add, Citaiiona:— [1927] 2 K. B. 108; 96 


L. J. K. B. 616 ; 137 L. T. 266 ; 43 T. L. B. 
454. 

After this case add : — 

“ .] — See, now, Widows’, 

Orphans* A Old Age Contributoi*y Pensions 
Act, 1929 ( 0 . 10). s. 22.” 


PART XIII. SECT. 2. SUB SEOT. 2. 


866 i. Chad— Adopted chOdr— Fatal 
Accidents Act, R, S, O., 1914 (c. 151). 
8. 2 (a).]-— Howl®! V. Lawrknob, [1927] 
1 D. L. k 477 : 69 O. L. R. 641.-~CAN. 


g i. .] — Sisters of deceased are 

not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (c. 29) ; 
& the mere allegation that they wore 
dependent on him does not bring them 
within the Act. — S htitz v. Ganadiai^ 
National Ry. Co., [1927] 1 D. L. R. 
951; [19271 1 W. W. 11. 193; 21 
Sask. L. R. 345.—CAN. 


PART Xlll. SECT. 2, SUB-SECT. 3. 

o i. .] — W. was injured by falling 

into a gullet, which was in a street 
under the care of an urban district 
council. W. brought no action in his 
lifetime, & died within six months after 
the accident, & in consequence thereof. 
An action was instituted by the widow 
under Lord Campbell’s Act, 1846 
(c. 93), more than six months after the 
accident, Sc more than eight months 
from the death of W. :~^ield : pltf. 
was entitled to maintain the action. — 
Walsh v. Ballina Ukban DiSTUicrr 
Council (1921), 66 I. L. T. 140.— IR. 

PART XIII. SECT. 2. SUB-SECT. 7.— B. 

907 ix. .] — A claim for damages 

by a widow or the minor children of a 

{ lerson, whose death is alleged to have 
Hjcn caused by the negUgenoe of deft., 
is not barred by the fact that the death 


was caused by the combined uegUgeuco 
of the latter & deooasod.— Union 
Government (Minister of Railways) 

V. Lee, [19271 App. D. 202. — S. AF. 

907 X. .] — Morawitski V. 

Kostuchenko #(Man.), [1929] 2 

W. W. R. 384 ; 38 Man. L. R. 228 ; 
affij., [19291 1 W’. W. R. 685,— CAN. 

PART XIII. SECT. 2, SUB-SECT. 8.— E. 

h I. .1 — ^The dopoudants of a 

person who has lost his life through the 
negUgoucc of deft, are entitled to oom- 
pensation only for the material loss 
caused to them by tho accident, & 
not for moutal suffering or distress, or 
to Improve their material prospects. — 
Smart v. S. African Kyb. & Har- 
bours (1928), 49 N. L. R. 361.— S. AF. 

m i. Consulcralitm of 

itw»umncfi.l — B urns r. MacDonaj.o 
OONSOLIDATEI), [1031) 3 W. W. R. 61. 
—CAN. 

■a. Fine imposed under. Penal Code 
in respect of accident — Taken into 
account.] — Nathu Ram v. Chand 
KuaR (1927), T. h. R. 50 All. 408.— 
IND. 

PART XIII. SECT, t' SUB-SECT. 8.— F. 

6 i. .1 — Youn*> V. Canadian 

Pa(;ifk3 Rv. Co. (No. 2) (Sask.), (1927 J 
3. W. W^ R. 176.— CAN. 

PART XIII. SECT. 2. SUB-SECT. 9. 

953 i. Verdict not set aside — Jf evi- 


dttnee in supporf.]— F lynn v, Irish 
SUUAR MANlJFACTURINa OO,, [1928] 
I. 11. 625.— IR. 

f 1. .} — FiTZPATIUCE V. SCURAM. 

[1928] 1 W. W. R. 7.61.— CAN. 

g i. SujgHdency.] — Shtitz v. 

Canai>ian National Ry. Co., [19271 
1 D, L. R. 9.61 ; [1927 ) 1 W. W. R. 
103 ; 21 Sask. L. R. 346.— CAN. 

pi. .] .\n mdiou fer negilgencc 

remdting in pevfsoual injuH»‘s was 
(M)nuu(^n(HNL l)y the lnjtm‘d party. 
I’ltf. died, the action not having beep 
brought to trial : -//e/d .* tlie action 
was properly revived in the name of 
the adininlslrfitrlx, slie being entitled, 
under TrusUa^ Act. R. S. C., 1927, 
H. 37, to inalnteifi an action for all 
torts or Injtii'ies to the person of 
deet'aHed.— liowi.icn v. Blake, 1 1930] 
I 1). L. n. 683 ; ;it O. ii. R. 499.- - 
CAN. 

a (p. 142)1. .1 -IjIchlhci). Buzza, 

11929] 1 D. L. li. 90.S ; 40 B. C. IL 441. 

1 —CAN. 

! sb. Fafal AandetdK ^i>i, 1920, « 7 
I Ncijlect lo JHc n/fiiittrii iiioier.] An 
order dlKpensing vvitii tiio lillng of the 
alHdavlt required nndcir above sect. 

I should not be inadt- vvJien the result 
of making it woukJ be lo prejudiee o 
I right of deft, whleii has utXTued kIuoii 
j tho coinmciiceinenl. of tho action, — 
HwiNDlCLL V, Nolt'fHKRN ElEVATOU 
Co., Ltd., fJ9281 4 D. L. R. 982; 

I [1928] 3 W. W. R. 433.— CAN. 
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NOTARIES. 


PART II. SECT. 1, SUB-SECT. 1. 

b i. Number of notaries prac- 

Using in dielrici.] — He Stf.wart (U. C.), 
11929] 4 D. L. It. 628.— CAN. 

PART 11. SECT. 2. SUB-SECT. 1. 

M. Who may appoint-^Wheiher local 
judge .] — BnmsH Columbia Law Soc. 


1). Stewart, [1928] 4 D. L. R. 672.— 
CAN. 

PART IIL 

g f. .1 — There Is Impropriety, to 

say the least, for a notary to insert In 
a will passed before him a clause by 
which the testator directs that the 
oxors. & the heirs shall employ him for 


the execution of the will. It is con- 
sonant to sound leml principle, Sc oven 
to public order, that a deed passed 
before a notary do not contain any 
stipulation in his favour. — S t. Denis 
V . Thibodeau, [19291 3 D. L. H. 749 ; 
S. O. R. 346 ; affg., 44 Que. K. B. 207.* 
—CAN. 
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VoLlOXVI. Oaml-Biea. 


NUISANCE. 


1 . 

18. 


Part I. — Definition, Nature and Characteristics. 


A.dd, Ajnnotaiion : — ^Rafd. Vanderpant v. May- 
fair Hotel Oo. (1929), 27 L. G. R. 752. 

Add, Annotation : — Xllonsd. Pontardawo Rural 
District Council v, Moore-Qwyn, [1929 J 1 Oh. 
656. 

Add, Annotation : — Aa to (3) Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 


31. 

58. 

66 . 


Add, Annotation : — Consd. Vanderpant v, 
Mayfair Hotel Oo. (1929), 27 L. G. R. 752. 
Add, Annotation : — Reid. A.-G. v. Sharp 
(1930), 99 L. J. Oh. 441. 

Add, Annotation : — Aa to (2) Refd. Vandor- 
panfc V. Mayfair Hotel Oo. (1929), 27 L. G. R. 
752. 


Part il. — Nuisances in respect of Particular Matters. 


76. Add, Annotation: — Consd. Great Western 
Railway v, Monmouthsliire County Council 
(1920), 94 J. P. 6. 

77. Add, Annotation : — Consd. ramwoi*th v, Man- 
chester City Corpn., [1929] 1 K. B. 633. 

98a. Hotel kitchen.] — The making or causing o^ 
such a noise on premises as materially inter 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance ; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these priu'nples 
an injunction was granted in an action j 
the occupier of a house abutting on a highway ‘ 
to restram the owners of a neighbouring hotel 
from causing a nuisance to plbf. by noise 
arising from the hotel kitchen. — Vanderpant 
V, Mayfair Hotel Co.. Ltd., [1930] 1 Ch. 
138 ; 99 L. J. Ch. 84 ; 142 L. T. 198 ; 91 
J. P. 23 ; 27 L. G. R. 762. 

121a. .] — Vanderpant v, Mayfair Hotel 

Oo., L^d., No. 98a, ante. 


134a. Manure manufacture.] — Caudell v. New 
Quay Local Board (1876), 39 J. P. Jo. 742. 

134b. Rag & bone business.] — 1\ sot up a business 
of a rag & bone mcrcluiiit without leave. 
The bones wore stoi'cd in bags At removed 
weekly. The justices having found /is a 
fact that the business was noxious & ejuadem 
generis with those spocihed, convicted P. : — 
Held : the conviction wiu*) right. — Passey 
V. Oxford Local Boaki> (1879), 43 J. P. 
622, J). 0. 

162. Add, Annotation ; — Refd. Manc-hestor Corpn. 
V, Farnworth (1929), 46 T. L. K, 85. 

I 312. After this case add : — 

“ .] — See, also, Punuc Health, Vol. 

XXXVIIL, p. 198, Nos. 337, 311." 

223a, .]— WaIxLIs v. United Frenoii- 

Poltsherb’ London Society (1906), Times, 
Nov. 28th. 

232a. Meaning of premises — Overhanging rook.] — 
PONTARDAWE IlUUAL COUNCIL V, MOORE- 
Gwyn, No. 364a, post. 


Part III. — Neighbouring Owners. 


802. Add, Annotation : — Refd. Bull v. West 
African Shipping, etc. Co., [1927] A. 0. 
686 . 

311. Add, Annoiationa : — Distd. St. Anne’s Well 
Brewery Co. v, Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District CouncU v. 
Moore-Gwyn, [1929] P Ch. 656 ; Fardon v. 


Harcourt-Rivington (1930), 47 T. L. H. 25. 
Refd. Glanviile v, Sutton (1927), 44 T. L. R. 
98 ; G. W. Ry, v, S.S. Mostyn, The Mostyn, 
fl928] A. C. 67. 

316a. Confined to owners In possession.] — 

The doctrine of Hylands v. Fletcher, No. 311, 
ante, has never been applied to affect the 


PART II. 8BCT. 9, SUB-SECT. 1. 

91 i. BuUding operaiians — Mechanica 
drills .] — Daily Telegraph Co., I/rn 
V. Stuart (1928), 28 S. R. N. S. W. 
291 ; i5 N. S. W. \V. N. 48.— -AUS. 


96 1. Datry — Noisy chuma ,] — 
MoKelyxt V , Invercaboill Milk 
Supply Co., Ltd., 119281 N. Z. L. R. 
223.— N.3&. 


96 U. .J — DUCHMAN V . 

Oakland Djjrt Co., (1929] 1 D. L. R. 
9 ; 63 0. L.^ 111.— CAN. 


PART IL SECT. 9, SUB-SECT. 2. 
•a. Crowina cocks ,] — An injunctioi 
had been sranted, after a trial b] 
affidavit, leetealnlns deft, from keepini 
rooetesB, or allowing roosters to bi 


kept, on hlfl premised. In a reeicleiitiul 
aroa, in suoh manner Sc under such 
conditions as to oauee a nuittunce to 
pitfa. field : on the evidence it woa 
ImpoBsiblo to determine the real dcRTct.^ 
of noise caused by deft.*e birda during 
the relevant period. & oonaenucntly 
pltfs. had not eHtabllshwl a nulsAnce,— 
Ruthnino V. I'BROOaON (1930), S. R. 
(Q.) 323.— AUS. 

PART IL SECT. 11, SUB-SECT. 7. 

■b. Fox farm.] — A fox farm 20 feet 
from pltf.*8 house held not a nuisanetj 
per »i ; but, In view of evidenco of a. 
certain Blackness in conducting the 
farm for some time prior to the Unie 
when the present action 
inuninent, an order was granted that 

16 


defts. wliould ho esarry on tJUf) buniwesH 
of the fanii a.,i not. to oocu«lon a nuisance 
to the pitf. -Millkk v. KuAvrrn, 
[1931] 1 W. W. TL 677 ; 2 D. L. R. 
784.— CAN. 

PART II. SECT. 18, SUB-SBOT. 4. 

td. Hospital .] — SHUTTLKWOR'rH V. 
Vancouver General Hospital, No, 
673 iv, pofL— CAN. 

PART II. SECT. 14, SUB-SECT. 2.— B. 

•6. “ Unjlt far human hahitation ** — 
Absence of plumbliw .] — Although under 
sect, .35 of Public Health Act, 1924, the 
determination of the question whether 
a jbarticalar building or part of a 
building is unfit for human habitation 

41 



Cases 818a— 445. English and Emfibe Digest Supplement. 


liability of an owner, who was out of possession 
at the time when the injury took place. — 
St. Anne’s Well Brewery Co. v, Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180 ; 44 T. L. R. 
703 ; 26 L. G. R. 638, 0. A. 

882, Add, Annotation : — Generally, Refd. Scam- 
mell V. Hurley, [1929] 1 K. B. 419. 

858. Add. Annotation : — Refd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 
1 Oh. 666. 

856. Add. Annotation : — Refd, St. Anne’s Well 
Brewery Co. v. Roberta (1928), 140 L. T. 1. 

367. Add, Annotation : — Refd. O’Oedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

859. Add, Annotation : — Consd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 1 Oh. 
656. 

863. Add. Annotations : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co. (1929), 27 L. G. R. 762. 

364. Add. Annotation : — Consd. St. Anne’s Well 
Brewery Co. v. Roberta (1928), 140 L. T. 1. 

364a. Maintaining overhanging rock.] — The owner 
of land on which there is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 


rock breaking away falling down the slope 
if the break is due to natur^ causes, such as 
weathering, & the owner has used his land 
in an ordinary way, VTithout any mining or 
quarrying operations. Rooks in such a 
position, though they may become dangerous 
are not ” premises in such a state as to be a 
nuisance ” within Public Health Act, 1876 
(c. 66), 8. 91. — ^Pontardawe Rural Council 
V, Moore-Gwyn, [1929] 1 Oh. 666 ; 98 

L. J. Ch. 242 ; 141 L. T. 23 ; 93 J. P. 141 ; 
45 T. L. R. 276 ; 27 L. G. R. 493. 

372. Add. Annotation : — As to (1) Refd. Manchester 
Corpn. V. Parnworth (1929), 46 T. L. R. 86. 

374. Add, Annotation : — Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

376. Add. Annotations : — Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. 0, 67 ; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 

386. Add. Annotations : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117 ; 
Keewatin Power Co., Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640. 

389. Add, Annotation : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


Part IV. — Remedies. 


438. Add. Annotation : — Refd. Lagan Navigation 
Co. V, Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

439. Add. Annotation: — As to (1) Refd. I-agan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& h’inishing Co., [1927] A. C. 220. 

444. Add. Annotations: — As to (1) Refd. Lagan 


Navigation Co. v, lAombeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. Generally, 
Refd. The Carlgarth, The Otarama, [1927] 
P. 93. 

445. Add, Annotation : — Consd. Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 


tlopomlH upon the opinion of tho 
inodioai health olUcor or other ofllclal 
iiicntlunod therein, iievortheloBH, It 
wnw not intended that such opinion 
Bhonld Iw nuule arbitrarily but only 
upon reaBonablo Kroundn. Where it- Ib 
based upon “ ubBoneo of pluiubintf,” 
a. proper opinion would seem to pre- 
dlcato at least a personal oxauihiatlon 
of tlio buildhiK by the oflioor, & an 
exposition of oondltloiiB ailsing from 
the absenee of pliiiubiug wblob would 
justify a reasouublo oonclusion that 
they reuderod it unfit for human 
ououpatlon because they created a 
situation wliieh “ was or might become 
Injurious or dangerous to health or 
wlUoh prevented or hindered in any 
luojmer the supprosslou of disease.” 
The abBonce of idumblug does not In 
itself render a bouse ” imflt for huinuu 
habltatlou.” — It. (Wilson) r. Uolaiks, 
I1U31] 2 W. W. 11. 41 ; 3 D. L. R. 218. 
—CAN. 


PART m. SECT. 2, SUB-SECT. 2.— 
B. (e). 

326 ii. Measure of 

tlamages.] — Whore by digging a ditch 
beneath tho natural surface of tho soil 
an occupant qf land causes surface 
water, not moving in any defined 
watoroonrse, tb bo disohorgod upon 
the laud of another, be is liable in 
damages. The damages In the present 
OHse were bold to include the net 
value to pitf. of the crop which he 
would have put in on the hooded part 
of his land but for the flooding. — 
QUALLBY V. Day, 111)291 2 D. L. R. 
928 ; 1 W. W. R, 200 ; 23 S. L. R. 
426 ; reosg., [1928] 3 D. L. R. 60 ; 1 
W. W. R. 961 ; 22 a, L. R. 442.— 
CAN. 


m i. Alteraiion of land .] — 

Where ueft. co. carried out alterations 
to its land with the result that, when 
rain fell, rain water poured from deft.’s 
laud on to pltf.'s ooimcil’s streets in a 
more concentrated fonn & carried uitb 
it more sand & silt than would be tho 
case in the ordinary course of nature ; 
— Held : pitf. was entitled to an in- 
Juuctioa restraining deft, from per- 
mitting Itis land to remain in sueh a 
condition that these results ensued, & 
an inquiry as to what doimige had 
a<jcrued to pltf.’s streets arose from 
tho operations of deft. — Nkwoasti.k 
doDNciL V . Australian Aorioultural 
Co., Ltd. (1928), 29 S. R. 212 ; 9 
L. G. R. 71.— AUS. 

PART 111. SECT. 2. SUB-SECT. 2.— 
B. (i). 

d i. .1 — McCartney v. Miller 

(1905h 7 Terr. L. R. 367 ; 2 W. L. R. 
87.— CAN. 

d ii. .] — BETronER v. Turner 

(Saak.) (1913), 26 W. L. R. 136.— CAN. 

•g. Overloading floor of warehouse. 1 — 
ritf., an automobile dealer, was the 
tenant of part of tho ground floor of a 
warehouse. Deft., a dealer in seed 
grain, was the tenant of part of the 
third floor dlrecUy above pltf.’s 
premises. About throe months after 
deft, had stored a largo quantity of 
oats on his floor it collapsed, the oats 
fell through & brought the second 
floor down upon pltf.’s oars. In an 
action for the resulting damage, the 
immediate cause for the collapse could 
not be definitely assigned, but it was 
shown that the floors of a building 
constructed far general warehousing 
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imrpoBos should have a carrying 
capacity far in excess of tho load imder 
wliicb doft.’s floor collapsed. There 
was no ovideuco that the building in 
question was ever bold out to the 
public, or prospective tenants, as a 
general warehouse, although parts of 
it bad been leased from time to time 
to various tenants for miscoUaueous 
stomge purposes ; — Held : deft, was 
guilty of ucgllKeneo, not only in over- 
loading, but In disregardhig the duty 
which, under the oircumstanoaB in- 
cluding tho general filmslnoss of tho 
building, was upon him to inquire &; 
inspect ; & also his liability could bo 
1>tisod on the principle of Rylands v. 
Fletcher . — Madder v, McKenzie (A. 
K.) & Co.. Ltd., [1931] 1 W. W. R. 
.344 : 2 D. L. R. 622 ; affd,* (1931] 3 
W. W. R. 540.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— 
0. (f). 

SB. Sparks from machine used by 
defendarU on another's land causing fire 
on plaintiff's land .] — Pktt v. Sims 
Paving & Road Oonstruoiion Co. 
PTY., Ltd., [1928] V. L. R. 247 ; 
11928] Argus L. R. 213.— AUS, 

PART in. SECT. 4. 

c i. Ammonia plant causing loss 

of patronage to Utealre — Loss due to 
change in character of distrbi ,] — 
Avenue Theatre, Ltd. v, Vancouver 
Gab Co. (1928). 40 B. C. R. 275.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
B. (a). 

442 il. .) — MeXiOUGHLAK V, 

Martin (1864), 5 Nfld. L. R. 44.— 
NFLD. 



VoL XX3^L— Nniaanoe. Cases 447—799. 


447. Add. AnnotcUion : — As to (I ) Refd. Salisbury 
& Fordingbridge District Drainage Bcmrd v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 566. 

466. Add. Annotation : — Consd. Lagan Naviga- 
tion Co. V, Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

542. Add. Annotation : — Refd. Blundy, Claik & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

545. Add. Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co., [1930] 1 Ch. 138. 

549. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

550. Add. Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 

552. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

553. Add. Annotation : — Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K. B. 401. 

667a. .] — Short v. Taylor (1709), 2 Eq. Cas. 

Abr. 522 i 22 E. R. 441. 

Annotation : — Apld. Wllllamfl v\ Jersoy (1841), Cr. & Ph. 91. 

598a. Jus tertii.] — In an action of trespass a deft, 
cannot set up a jus tertii against a possessory 
title. The same rule applies to an action 
for polluting a several fishery & damaging 
the Osh. 

Now does the jus tertii rule apply to such 
an action ? I must confine my remarks 
most strictly to actions of the kind before me. 
There are many kinds of nuisance actiems, 
e.g. an action for infringement of ancient 


lights, & so on, & I am very far from saying 
that the jus tertii rule applies to every kind 
of nuisai«.cc action. But in this case I am 
dealing with a nuisance action of a kind 

i )eculiar to itself & to other pollution actions, 
t is not tre.spass, but it is very analogous 
to trespass. In my judgment where de^ts. 
are doing acts per se illegal, & therofure not 
justifiabie under any outside authority, they 
cannot set up a j'us tertii as a defence in an 
action of this kind (Parweu., J.). — Nicholls 
V. Ely Bket Sugar Factory, [1931] 2 Ch, 
84, 87 ; 100 L. J. Ch. 269 ; 145 L. T. 113. 
608. Add. Annotation : — Refd. Liigan Navigation 
Co. V. Ijamheg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

609. Add. Annotation : — Refd. Lagan Navigation 
Co. V. Lambeg Bleacdiing, Dyeing & Finish- 
ing Co., [1927 ] A. C. 226. 

612. Add. Annotation: — Refd. Lagan Navigation 
Co. V. Lambeg Bleaching,- Dyeing A Finish- 
ing Co., [ 1927 j A. C. 220. 

613. Aild. Citation : — 25 L. (1. R. 1. 

626. Add. Annotaiion Refd. Manchester Corpn. 

V. Farnuorth (1929), 4t» T. L. R. 85. 

640. Add. Annotation .'— ReM. Mayhcad v. Ily- 
draulic Hoist (k). (1931), 100 L. J. K. B. 369. 
660. Add. Annotation : — Reid, t'am worth v. Man- 
chester City Coi’pn., [1929] i K. B. 533. 

681. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] (’h. 235. 

793. Add. Annotation Consd. Bointon v. Cotl 
(1926), 136 L. T. 506. 

i 799. Add. Annotaiion: — Refd. ManehcKLci Corpn. 
I V. h^arn worth (1929), 40 T. ii. it. 86. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

ug. LiabUity of joint ctnUriimlors ,] — 
VViiurc two or inoro poraoas coriliibiittJ 
ill part only to the creation of a 
nuisanoe, each la Hcvcrally liable. 
Each may bo restrained from doing 
the act which contributes to that which 
becomcB, in the aggregate, a nuisance. 
— L’Esthange V. Thk Brisbane Gas 
C o., 11928J S. R. Q. 180.~AUS. 

PART IV. SECT. 2, SUB-SECT. 4. 

si. Nominal damages .} — IduiU’HY v. 


Bacon, fI031j 1 D. L. B- 1001.— CAN. 

PART IV. SECT. 2. SUB SECT. 6.— 
A. (e). 

673 iv. .J — Tn a quia llrtul uotJon 

for an Injunction restraining the 
establishment of a liospital, on the 
ground that it will constitute a nuihanc.o 
to pltf., he must pr«>ve a strong pro- 
bability almost aiiiountJiig n> uiorul 
certainty tliut the hospital will bo an i 
actual iiuiHaDoo.--.SiHrrrucwuHTii a. 
Van cou ver O enekal Hospital, [19271 ' 


2 1). L. R. .'►73 ; {10271 1 \V VV, R. 
470 ; 38 B. C. H. .300.- CAN. 

673 V. .) - Pltfs. liKJVod for an 

injiinetjon to prevent a nulHaneo. which 
they feared would arise from lUilse He 
vlhraMon oauseil hy t.lrn establishment 
of a faetorv tlem in **.ourse of erection : 
~ HtM : as 11 had not been osUbllshed 
that the damage ap])r(;h(i!nded was 
inmilnont & of a bul)at-untlul chanmter, 
the claim was premature. Boiiion’soN 
V. OOTIIIK Steki, Camement (X)., Ltd., 
11027J N. Z. L. It. 826. - N.Z. 
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AKt> liiMPiBS Digest bUFPLEMEET. 


OPEN SPACES AND RECREATION GROUNDS. 
Part I. — General Rights of Public. 

1. Add, AnnotcUion : — ^Refd. Hue v. Whiteley, [1929] 1 Ch. 440. 


Part II.— Exemption from Rates, Charges, etc 


12. Add, Annotations : — Consd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 6 or North-West Area (1930), 99 
L. T. K. B. 277. Distd. I.<ondon Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 

18. Add, Annotation: — Dbtd. London Playing 
Fields Society v, Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 

14a. .>-Applts. were a body incor- 

porated by Royal Charter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford to pay full 
economic rents. Land was conveyed to 
applts. by a deed containir ; a restrictive 
covenant that the land should be used for 


the pui*poses of Recreation Grounds Act, 
1869 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to seU the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated & assessed in respect 
of the land. On resps.* appeal by case 
stated : — Held : since the land was not 
*• struck with sterility ** as a matter of law, 
there being no statutory & irrevocable 
dedication to the public, applts. were in 
rateable occupation. — ^Londojj Playing 
Fields Society v, Essex (S. W. Area) 
Assessment Committee (1930), 144 L. T. 
233 ; 94 J. P. 241 ; 46 T. L. R. §31 ; 74 
Sol. Jo. 662 ; 28 L. G. R. 691, D. C. 


Part IV. — User 

86 Add, Annotations : — ^Dlstd. A.-G. v, Sunder- 
land Corpn. (1929), 46 T. L. R. 10. Refd. 
A.-G. V, Manchester Corpn., [1931] 1 Ch. 264. 
86. Add, Annotation .'-^Reld. 1. R. Oomrs. v. 


of Open Spaces. 

Yorkshire Agricultural Soc. (1927), 44 T. 
L. R. 69. 

89. Add, Annotation : — Consd. A.-G. v, Sunder- 
land Corpn., [1929] 2 Ch. 436. 


18 



mZXZVL CMM 8il-<4MI. 


PARLIAMENT. 

Part I. — Nature and Powers. 


2a. ; — .] — It is not the practice in Acts 

of Parliament to attempt to restrain future 
Parliaments in their enactments ; & the 

Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (Wilde, C.J.). — 
Boden V. Smith (1849), 18 L. J. C. P. 121 ; 
12 L. T. O. 8. 377 ; 13 J. P. 163 ; 13 Jur. 
428. 

Annotations : — Refd. R. v. Smith (1873), L. R. 8 Q. B. 146 ; 

Jeukins r. Qreat (jeutral Ry. Co., [1021] 1 K. B. 1. 

2 b, ,] — The exemption ,is in general 

terms. It may have been intended to include 


all taxes Sc assessments whatsoever, present 
or future, then Imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact- 
ment could not have bound future Parlia- 
ments (Ohannell, .1.). — Associated News- 
papers, J-.TD. V. London City Coepn., [1013] 
2 K. B. 281 ; 82 L. J. K. B. 928 ; 108 L. T. 
789 ; 77 J. P. 273; 11 L. G. R. 664 ; on 
appeal, [1911] 2 Iv. B. 003, 0. A. sub nnm, 
London City Oorpn. v. Associated News- 
papers, Ltd., [1915] A. 0. 074, U. L. 


Part II. — The House of Lords. 


4. Add, Annotation : — Refd. Edwards v, A.-G. 
for Canada (1929), 40 T. L. R. 4. 

22. Annotation : — Delete Wycombe Grdns, v. 
Barton-upon-Irwell Grdns. (1920), 43 T. L. li. 
89. 

37. Add, Annotation : — Consd. Campbell i\ 

Poliak, [1927] A. C. 732. 

38. Add. Citations A. C. 732 ; 90 L. 3. 

K. B. 1003 ; 137 L. T. 060. 

Add, Annotations: — Consd. Co-operative 
Wholesale Society, Ltd. v, I^ally (1930), 23 
B. W. C. C. 613. Refd. The Young Sid, 
[1929] P. 190 ; Clark v, Urquhart, Stracey v, 
XJrquhart, [1930] A. C. 28 ; London Welsh 
Estates, Ltd. v. Philip (1931), 144 L. ’t. 043 ; 
Midland Employers’ Mutual Assurance, Ltd. 
V. Lewis (1930), 23 B. W. C. C, 192. 

39. Add. Annotation : — Consd. Campbell v. 
PoUak, [1927] A. C. 732. 

Annotation: — For As to (1) Mentd.” read 
“ A«<o(l)Refd.” 

Add. Annotation : — As to {3) Refd. Campbell 
V. Poliak, [1927] A. C. 732. 


99. Add. Annotation :-~As to (i) Refd. Campbell 
V. Poliak, [1927] A. C. 732. 

135a. .] — Tn an actif)n by an agent for a claim 

for commission from I he pnrchastsr on the 
sale of a business, the t-rial judge found on 
the fai'ts that the agi*nt had earned his 
commission, A his decision was afllrm(?d by 
the api)eUato ct. : IJdd : tiio concurrent 
findings of the cts. below ought not to ho 
disturbcul. — Bow’s Empouiitm. Iyri>. r. Burrrr 
(A. R.) &. Co., (1927), 44 T. L. R. 194, 
H. L. 

155a. In Admiralty actions — CoDision oases — Both 
vessels to blame.] — Cani'on (Owners) v. 

Kuesdh (Owners), [1928] W. N. 214; sub 
nom. The Canton, 31 Jdoyd, L. R. 289, H. L. 

Annolrdion ;~-Re!d. TUo Younjj Shi, (1920) P. lUO. 

162. Add. Annolaiion : — Consd. Campbell v. 
Poliak, [1927] A. Ct 732. 

190. Add. Annotation: — Consd. lie Transferred 
(Uvil Servants (Ireland) Ojiiipensation, [1929] 
A. C. 213, 


Part V. — The Legislative Work of Parliament. 


256a^^- — Metropolis Gas Act, 1860 (c. 126).] — 
Wyatt v. Metropolitan Board op Works 
(1862), 11 C. B. N. S. 744 ; 31 L. J. O. P. 217 ; 
142 E. R, 988. 

Annotations : — Apld. Re Skegness & St. Leonard ’a Tram. Co., 


Ex-p. Hanly (1888), 41 Ch. D. 21C. Be!d. Ue Kent Tram. 
Co. (187U). 12 Ch. D. 312. 

Sec, also. Companies, Vol. X., p. 1113, No. 
7830. 

261. Add. Citations : — sub nom. lie Peterson, 


jPART 11. SE CT. 2. S U B-SECT. 1.1 
16 i. Appeals from Scottish ctniris — 
Erom Lords of Session — FYom interlocu- 
tory order .] — Rosa v. Ross, 11927 J S. O. 
(H L.) 4. -SCOT. 

PART IL SECT. 2, SUB-SECT. 7.— C. 

86 1. Rot admitted.] — Portland 
(Dun) V. Wood's Trustees, (1927J 


S. C. (H. L.) 1.-- SCOT. 

PART II. SECT. 2. SUB-SECT. 12.- A. 

168 i. Ijords may vary omn orrUjr — 
Order inconsistent voith pidgment .] — An 
order pronounced by the Houne ol 
Lonh) diapOMiog of an appeal, whJeh 
had been Bubmltted to both partiea 
prior U) its pronouncement & harl not 
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boon of>jectcd to by them, was subsc- 
quonfly dlHCC>v(5red to contain an error 
which prtivented It from giving eftect 
to the Judgment of the Huuse. In a 
petition proscDtod by applts., the 
iloiuic altered the order so as to make 
It conform to the judgment of the 
Houhc.—Coatr V. Union Bane op 
SooTT.ANT>, [19301 S. C. (H. L.) 63.— 
SCOT. 



Cases 261— 487, English and Empire 

[1909] 2 Oh. 398 ; 79 L. J. Oh. 63 ; 101 L. T. 
480 ; 73 J. P. 461. 

263a. Metropolis Gas Act, 1860 (c. 125).] — 

Wyatt v, Methopoijtan Board of Works 


DiassT Supplement. 

(1862), 11 C. B. N. 8 . 744 ; 81 L. J. C. P. 
217 ; 142 E. B. 088. 

Annotations : — Apld. Tte Skegness Sc St. Leonard’s Tram. Oo.. 
Ex p. Hanfy (1888), 41 Ch. D. 215. Befd. He Kent 
Tram. Co. (1879), 12 Ch. D. 812. 


Part VII. — Privileges of Parliament. 


* 866. Add, Annotation : — Held. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 243. 


437. Add, Annotation : — Refd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. O. 243. 


PART VIII. 

in (t). 295) i. Canadian senate — 

EligibUity of vfomen .] — The words 


“ qualified peraona ** In BritiHh North 
America Act, 1867, 8. 24, Include women, 
&, therefore, women are eligible for 


incmherHhlp of the Senate of Canada. — 
Edwards t>. A.-G. for Canada (1929), 
46 T. L. R. 4. —CAN. 
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VoL XXXVI. Cases 8S— 8Sa. 


PARTITION. 


Part III. — Partition by Agreement. 


33. After this case add : — 

Application of Law of Property Act, 

1926 (c. 20), s. 28 (3).] — See Trusts Trus- 
tees, No. 3639a, post. 


35a. .] — Anon. (1820), 4 Bro. C. C. 

(Belt’s edn.), 284 n. ; 29 E. II. 894, L. C. 
Annotation .•--Consd. Hradehivw v. Fano (18.00), 4 W. R. 422. 


PART 1. 


h (p. 299) 1. .1— It l8 

eHBOQtial for the maintainability of a 
Bult for partition that pltf. Bhonld bo 
in actual or constnictlvo posaesHlon of 
the prcmertlcs. — S abjan Bibi v. Ash- 
ANCILA Bepari (192G), I. L. R. 64 
Calo. 624.— IND. 


h (P. :100) i. .]~Bi7NTiNa 

. Servos, [19311 4 D. L, R. 107. — 


CAN. 

11 (p. 300) i. In case of 

ohsflalce.l— Sect. 4 of Partitlcii Act, 
R. S. O., 1927, is intended to t perato 
80 as to convoy the estate & interest 
of an absentee in lauds soufirbt to be 
partitioned ; &, if he Is dead leavinpr a 
widow, she should bo roioirdcd, as one 


ontitb.'d to claim under or ibronirh him. 
'Pbe lands boinff sold under t he par- 
tition onler, her claim for dower wouhi 
bo u])on the money which would stand 
In tlie place of the laiid-s.— Hmoun 
Sc Mandkli., [19301 2 1>. h. 11. 136 : 
05 0. L. U. 4.— CAN. 

o (p. 301) t. .1— 

IIUESTis V. Hdkstis (192ft) 61 N. B. R. 

1.— CAN. 


PART II. SECT. 3, SUB-SECT. 1. - 
C. (a) 1. 

329 XKvU. — .l—ln a partition 
suit, if, for the purp<'He of friviny: relief 
to i>ltf., a tinestion bus to l)e decided as 
between the Uiltercnt parties, u hetlu'r 


thov are arrayed oa pltfs. or defts.. t he 
decision is hindlntr on all the parties, 
so as to be rca judicata os between any 
1 ‘o-ilefts.. altbouKb there was no oon- 
(lle,t of interest in the suit m botw’oeu 
these defta. dOA7. Ahmad r. .SAOMru 
Band [1929), 1. J-. K. 61 All. S60.- 
IND. 

PART 111. SECT. 4, SUB-SECT. 2. 

h i. With part pcrformattcr.] ' 

K'l KVKNH r. S'l'E^nNH, 119301 3 !>. Ji. R. 
702.- CAN. 

PART III. SECT. 9. 

sa. ^Ifjrt'citu'rU la pay unioant in 
cipuilimtion- h>iud< nee, ] — Uhkuiih.L v. 
1‘HEUILI. (1807>. 13 Ur. 4 70. --CAN. 


21 



OMes 


English and Empire Digest Supplement. 


PARTNERSHIP. 

Part I. — Partnership Generally. 

8. Add, Annotation: — Reid. Dominion Iron & Steel Co. v, Invcmaim, [1027] W. N. 277. 


Part II. — ^Tests 

43. Add, Atmoiaiion : — Retd. Arseculeratne v. 
Perera, [1028] A. 0. 173. 

44. Add, Annotation : — Reid. Arseculeratne v, 
Perera, [1928] A. 0. 173. 

77. Add, Annotation : — Reid. English Insce. Co. 
V. National Benefit Asscc. Co. (Olficial 
Keceiver), [1029] A. C. 114. 


Part III. — Creation and 

210. Add, Annotation : — Retd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v, Driscoll, [1029] 
1 K. B. 470. 

218. Add, ArinoiaHon : — Reid. liuraphery v, Wil- 
son (1020), 141 L. T. 400. 


Part IV. — Relations between 

345a. .] — A. & B. partners as woollen drapers, 

A. receives money in the sliop, gives his 
note for it. TJiough no proof that this 
money was brought into stijck, or used in 
trade ; yet this note being given in the shop 
by one of the i>arttU3rs, it shall bind both ; 
& though this note at law binds only the exor. 
of the surviving partner, yet in equity the 
creditor may follow the estate of the other. — 
Lane v, Wiluams (1002), 2 Vem, 277, 292 ; 
23 E. K. 770, 780. 

Ann ol at urns : — Consd. Devayncs v. Noble (1810), 1 Mer. 539. 

Reid. Bank of AustmlaNia v Breillat (1847). 0 liloo. 

1>. C. C. 152. 


of Partnership. 

91. Add, Annotation : — As (1) Reid. Marconi's 

Wireless Telegraph Co. v, Newman, [1930] 
2 K. B. 292. 

107. Add, Annotation : — As to (2) Reid. Watson v. 

Haggitt (1927), 44 T. L. B. 90. 

171. Add, Annotation : — Held. Re Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 


« 

Duration of Partnership. 

226. Add, Annotation: — As to (2) Reid. Bentall, 
Horsley & Baldry v, Vicary (1930), 47 
T. L. K. 09. . 


Partners and Third Parties. 

520. Add, Anyiotation : — Reid. Smith -v. Wood 
(1928), 139 L. T. 250. 

556a. Contract lor work & labour.] — Pltf. 

was directed by the captain of a vessel to 
repair it, <fc also to repair the fitting-up of the 
cabins for passengers ; afterwards tliere was 
an agreement come to between the parties 
to the elTect that deft. & the captain should 
become partners in the ultimate profits ; 
deft, did not hold himself out that he would 
be liable for those repairs : — Held : deft, was 
not Uable for the repairs to the vessel or to 
the cabin fittings. — E llis v. Steele (1865), 
25 L. T. O. S. 183. 


PART I. SECT. 2. 

d i. r, Brojo Lal Saha Banikta 
t». Buim Nath Pyarilal (1927), 
I. h, R. 55 Calc. 551.->1ND, 

PART II. SECT. 1. 

sx. Stahii-oruparin^rstiip UTidcr liegls- 
tration of Parifier^tipit Act, U. S. N. S., 
1923 — What amounts to.] — Hobrkokek 
V. .lAMKS. f 19301 2 D. L. R. 415 ; 1 
M. P. R. 177.~CAN. 


PART II. SECT. 3, SUB-SECT. 2. 

48 ill. Co-tnonera of coal Zciwr^.l — 

Davirs t\ SonuiLU, n9281 4 D. L. R. 
132 ; (1928J 3 W. W. R. 158.— CAN. 

PART II. SECT. 3, SUB-SECT. 3. 

sy . Contract for disnianil big vessel, ] — 
Tlio nJotlouHlili) IwtwcoR Uie parties 
h(>reln oreat4‘d Iw a contract for the 
digmanUiiiK by them of the hulk of a 
vcBHcl : — lldd : not to oongtltuto a 
partnership. — G ilourist Manufao- 
TURiNO Co., Ltd. v. Intkrnationai. 
Junk Co., Ltd., fl93l] 1 W. W. R. 
101 ; 1 D. L, U, 595.— <3AN. 


PART II, SECT. 6, SUB-SECT. 2. 

91 xxi. .) — Lotiunibbe Lbr. Co. 

V, Fortin, [1927] 4 D. L. R. 167.— CAN. 

PART II. SECT. 5, SUB-SECT. 4. 

110 iv. ,] — Raghunandan Nanu 

Koitiarr V. Hornasjeb Bbzonjee 
Bamjee (1926), I. L. R. 51 Bom. 342. — 
IND. 

PART II. SECT. 6, SUB-SECT. 1. 

162 xvU. .] — Ideal Coal Co. 

V. GEDDlfiS (Soak.). [1929] 2 1). L. R. 
588.— CAN. 

PART III, SECT. 3, SUB-SECT. 2.— B. 

237 111. S. P, Archibald v. MoNkr- 
HANIE (1899), 29 8. C. R. 564.— CAN, 

PART IV. SECT. 1. SUB-SECT. 1.— D. 

•a. Disdabner — Whether alterruitiee 
plea permissible.] — Chiuattoo Lal Mrs- 
8KB V. Naraindas Baijnath Prasad 
(1928), 1. L. R. 56 Calo. 704.— IND, 

PART IV, SECT. 1. SUB-SEOT. 2.— G. 

401 i. •Contract for fenanog — Por 
partnership purposes — Possession not 


taken,] — SECUiiiTfES Development 
Co., Ltd. v. Noble & Hodqins, [1931] 
d D, L. R. 161.-~CAN. 

PART rv. SECT, 2, SUB-SECT. 3.— 
B. (b). 

581 11. lAabilUy of retired 

partner .] — When after a dissolution of 
partnership the bRsinees is continued 
In the same firm name, a partner who 
has retired at the dissolution Is liable 
upon a contract made by the new firm 
with a person who has previously 
dealt wdtn the old firm, unless that 
person has received notJoe of the dis- 
solution, even thouirb public notice 
by advertisement has been grlven.— r 
JWALADm’T R. PiLLANI V, BaNSILAL 
MoTfLAL (1929), L. R. 66 Ind. App. 
174.— IND. 

PART rv. SECT. 2, SUB-SECT. 8.— 
B. (c). 

582 xi. .1 — Creditors of a part- 

nership who had reoolved notice that 
it had been dissolved & that the busi- 
ness was being ooutlnuod by one of the 
dissolved firm & a new partner: — 
Held : by their course of dealing with 



*“■ ““™ '• “°'“" 

662. Add. j^wiaiione Refd. Albemarle Supply 

^ » Near East 

Bperv, King, Chasseur & Co., [1930] 2 K. B. 
40. 

71 Sa* Action by partnership — In respect of goods 
suppiied to partner before creation of 
partnership.] — Befte. contracted in writing 
with flwt pltf. to supply him with all tlie 
brass ashes produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to ^ a certain sample* Some ashes were 
delwered,^ dz. then pltf. took co-pltfs. into 
partnershipi & ashes were delivered by 


voL OaiM 

defts. to the firm without any new or special 
contract. Neither the ashes supplied before 
the formation of the partnerslup nor those 
supplied afterwards were equAl to sahiple, 
& pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment : — Held ; pltfs. could not recover in 
respect of the deliveries of ashes which ^ok 

E lace prior to the formation of the partnership, 
ut they could do so in respect of those which 
took place afterwards. — ^Boujrry v. Heaton 
(18g6), 13 L. T. 238. 

868. Add, Annolaliona : — Refd. (Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. O. O. 
780 ; Jenkins v. Jenkins. [1928] 2 K. B. 601. 

869. Add, Annotation : — Refd. Pirio v, Richardson, 
[1927] 1 K. B. 448. 


Part V. — Relations of Partners inter se. 


926. Add, Annotation : — Consd. Hole v. Garnsev 
[1930] A. 0. 472. 

94,6a. Of Interest In partnership effects & 

profits.] — Wartnaby v, Shuttlbworth & 

Taylor (1837), 1 Jur. 469, L. 0. 

952a. ,] — ^A deed of partnei’shlp provided 

that each original partner could, by will or 
codicil, nominate a qualified x'orson as a 
new general partner ; that the admission to 
the partnership was to be subject to the con- 
sent, not to De unreasonably witlxlield, of 
the general paxtners ; & that a general 

partner or the qualified nominee, if of opmlr.n 
that the consent to admission had been , 965. 
unreasonably withheld, could require the ! 

the new firm to have adopted it as PART IV. SECT. 6, SUB-SECT. 1. — B. 

l—Beld : a partner with 

dlfisoliitJon & thlnrftKv £ whoul u contwict has been perHonally 

cSwd f hA entltJed to sne upon that con- 

liabi§tv tract in his own name, without joining 

fomid fn co-partners as plt/s., although the 

of the phanff^^nnr l^^DCflt of the oontmct will result to tlie 

It wc-« SA«"r‘'jrAK,T kV, fmsV 

the former partners.— B uhnb & Co.. ' ? Y It* 53 Cm l lO ~ IND ^ ' 

Ltd. « Marcus & Dimor, Paijuer & Iio.- IND. 

Co. V. Dimor, Marcus & Disior. [1931 ] 

1 W. W. R. 109 ; 2 d7l. R. 1004.— PART IV. SECT. 6, SUB-SECT. 1.- C. 
^AN. gin. ]\JcdijCMl partncr8hiji .\ — A part- 

582 xil. .1 — The agreement re* noi-Hhlp consisting of inemhorR of the 

nnired by sect. 18 (3) of the Partiujr- tiollcge of Physicians & 8urg«^on8 of 
•^hip Act in order to release a retl^ig ^'1^^ Provlnc(> of Alberta is eiititl(»d to 
partner must be an agrciement b©twe<‘ii the firm name for imUeHsionnl 

t he creditor & each of the two partners : services rendered by one of t lo- 
an agreement between any two of them members of the linn at deft.’s ro«juesi . 

would not be enough. — M cWhirteii — Calgary Absociatf. ftiJNic .J oun - 

Crebeb, 11931 J 1 D. L. R. 612 ; STON. [19311 2 W. W. It. 717; 4 

m., [1930] 8 D. L; R. 804 ; Cfl 1^- I- R- 217.~CAN. 

O. L. H. 389 ; 11 C. B. R, 457.— CAN. 

part IV. SECT. 2, SUB-SECT. 8.- JP- SECT 9, SUB.SECT. 2.-A. 

n 9. j I Dominion Bank of 

Sfia <1 iZlJru ^ .,1 Canada e. PAurn, [19311 3 W. W. P. 

ws «. .3 — Where a partner dies 377. — CAN. 

Jwfore the Instltutioii of a eult against 

i-Qe partnejshto, Sc a decree is obtained PART IV. SECT. 6, SUB-SECT. 2. — D, 
name (w firm name — Whether 

“wliut to exeontioB ol sneh fleet...— Am “„^nl f h^™ 

ri o -r Y VSUF V, Badsba Sahib having been dissolved to nltf 's know- 
<1922), 1. L. B. 52 Mafl. 885.-1ND. thfhilwJuoK rt 

PART f V SWOT ft am arrn>r * ^7 reason Of the death of a partner, 

PART IV. SECT. 8, SUB-SECT. 1. gu,t as so framed does not loci nde 

*1. Insurances ejftcied by firm — Firm the legal ropreseatattves of the deceased 
rwrned into limited ewnpany.h-Beld : partner, & it Is nocessaiT to add them 
them was such a change of interest as as parties hi order to obtain judnnent 
to mvaUdate the Insurances, In the i^inst the private estate of the 
absence of notification of the ohai^ deceased partner, as oiiposed to mere 
to. & assent by, the Insurance co. — judgment against the partnership 
|TOoa»N Co. V. Oot Mutual Fir* assets.— M athubdas Canji Matani 
iMSURAlfCnOO. (1891), 18 A. R. 440. — v, EBHRAHUf FaZALIiBOY (1927), 
CAN. I. L. R. 61 Bom. 086.— IND. 


matter to be referred to arbn. An original 
paitner nominated by will F., a qualified 
person, as a new general partner. After the 
death of tlie nominator tlie general partners 
refused to admit F. into iJie partnership. 
F. mtule an application under Arbn. Act, 
1889 (c. 49), s. 6, asking that some fit & proper 
peri^n might be appoiriUsl to act as 
arbitrator i—Ildd : only a party to the 
submission coidd make an aiqilication under 
sect. .5, A F. was not suoli a party . — lie 
BltANKLIN &i HWATHLINO’is AiMUTRATION, 
[1929] 1 Gh. 23H ; 98 L. J. (^1. 101 ; 140 
L. T. 403. 

Add, Antioialion : — Distd. Ui- f.^'ranklin &:> 
Swafchling's Arbitration, [1929] I ( Ji. 238. 


I PART V. SECT. 2, SUB -SECT. 2. — A. 

j r i. .] — OoLB V. B.KBD (1914), 

i 29 W. L. B. 780.-CAN. 

j p j[|, Oonstrufiion of apreement.] 

! —Davis v. Lowitv (1912), 20 W. L. 11. 
i 839 ; 3 D. L. B. 13?.— CAN. 

j b i. Mariner eon/hle.nfial aijrnt 

I of olhcr parfarrs.]— (luowcn v. Lover- 
I IDOJ;:, SMITH V. LOVKIIIDCR, [1930] 1 
I I). L. H. 309 ; 01 O. L. R. 465 ; affd,, 

I [1931 J S. C. B. 142 ; 2 D. J.. B. 502.— 

I CAN. 

I PART V. SECT. 2, SUB-SECT. 8. 

, 917 ii. .1 — Where a partner 

j during the partnership, which was 
about to expire, received an offer for 
: hJriiMoIf to oogoUato for the renewal 
of a lease enjoyed by tlie parl/uermhlp : 
—Held : he wtvs under uo obligation 
to wicopt the offer tor the bonellt of 
the partnership. — W eijskl r. K/in 
(1926). 27 H. R. N. S. W. 140; 44 
N. H. W. W. N. 17.— AUS. 

PART V. SECT. 7, SUB-SECT. 1. 

c i. Does not belong to individual 

partners. J — WAWV^KU-MAiiHFY tj. Sohlky 
(1014), 29 W, J*. B. 454.— UAN. 

PART V. SECT. 7, SUB-SECT. 2. -A. 

•c. Mevd}eTH}iip in liveMipek excfmnge,\ 
- Henderson & Kodd Estate, 

3 W. W. K. 142.— CAN. 

PART V. SECT. S, SUB-SECT. 3.— 
0 . ( 0 ). 

sd. Whether bo^ind by stUkment of 
accounts— After date of astdimmenl ,] — 
The asHlgnee of the lnt4?reftt of a partner 
is not hound by a settiomenl of accounts 
of the partnership, made behind Ida 
back after tbe date of the asolgnmcnt. 
— VjBiaUPPA ChlEtTY «. MUTHlAB 
OHWmr (1929), I. L. R. 62 Mod. 609,— 
IND. 


41 * 



Cates 1127— 1614. English and Empire 

1127. Add, Annotation: — Consd. Naval Colliery 
Co. V, I. R. Oomra. (1928), 138 U T. 693. 

1192a. Interest on overdrawings.] — Sulbmak v , 
Abdul Latif, No. 1199a, 'post. 

1190a. From date of final decree.] — The decree in 
a suit for dissolution of partnership & 
accounts should provide for payment of 
interest upon the amount due only from the 
date of the final decree by which the amount 
(if any) is found due, not from the date of the 
plaint. 

A partner is not charged with interest in 
respect of overdrawings in the absence of 
special circumstances.--^ULEMAN v. Abdul 
Latif (1930), 67 L. R. Ind. App. 246, P. O. 

1219. Add, Annotation : — Refd. Robinson v. South 
Australia State (No. 2), [1931] A. C. 704. 

1242. Add, Annotaiion : — Consd. Manley v, Sar* 
tori, [1927] 1 Oh. 167. 

1370. Add, Annotation : — Refd. Foster v, Driscoll, 
lindsay v, Attfield, Imdsay v, Driscoll (1928), 
98 L. J.K. B. 282. 

1397. Add, Annotation : — As (1) Refd. Green v. 

Weatherill, [1920] 2 Oh. 213. 

1407a. Balance found to be due.] — Dunn v, Camp- 
bell (1879), 27 Oh. D. 254 a. 

AnnotcUioris :■ — Apld. llampdoii v. Wallis (1884), 27 Ch. D. 

251 ; Wanklyii v. Wilson (1887). AO Cb. I). 180. 

1460a. Foreign firm — Branch office in England.] — 

Partnership Act, 1890 (c. 39). s. 23, applies 


Digest Supplement. . 

to a foreign firm having a branch house of 
business in England.— B b own, Janson A Co. 
V, Hutchinson & Co., [1896] 1 Q. B. 737 ; 64 
L.J. Q. B.359; 73 L. T. 437 ; 43W.R. 638; 
11 T. L. R, 291 ; 14 R. 364, O. A. ; subse- 
quent proceedings, [1896] 2 Q. B. 126. 

1480a. .] — (1) Whore it is nob the object of 

a suit to obtain the dissolution of a partner- 
ship, but, on the contrary* to continue the 
parbnership# it is not according to the practice 
of the ct. in the course of that suit to grant 
a receiver & manager. (2) Cases, however, 
may arise in which the conduct of deft, being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager. — Hall v. Hall 
(1850), 3 Mac. & G. 79; 20 L. J. Ch. 686; 
17 L. T. O. S. 11 ; 16 Jur. 303 ; 42 E. R. 191, 
L. C. 

Annotation : — As to (1) Refd. Modwln V. Dltcham (1882), 47 
L. T. 250. 

1496a. .] — Hall v. Hall, No. 1480a, 

ante, 

1604. Add, Annotation : — Consd. Faroy v. Cooper, 
. [1927] 2 K. B. 384. 

1610. Add, Citation : — sub nom, Cabl Bros., Ltd. 
V, Webster, 52 W. R. 413. 

1614. Add. Citations : — 90 L. J. Ch. 361 ; 137 
L. T. 409 

Add, Annotation : — Refd. Re Thomson, 
Thomson r. Allen, [1930j 1 Ch. 203.. 


PART V. SECT. 9, SUB-SECT. 1. 

1091 i. Hiiihi of contrihuiixtn ,] — 
Walkjek V. OoHNELL, CasB. Dig. 
(2ud odii.) 695.— CAN. 

■e. Advances due to defauiarti 
jtartner*a defauU in coniritmiing ainital.] 
— A. agreed with D. & C. to Join them 
in oontrlbuting in oqnal Hburea the 
money roquired for a venture which 
B. & C. hud agreed with D. to carry on 
& In which D. wita to got ono-third of 
the prollts & ntand one -third of tho 
losHeH. In entering Into the flrst- 
mentionod agreomont neltb<5r tho 
l)OBsll>lllty of loBBOS nor the amount of 
capital required was dlHcusBcd. As 
money was required from time to time 
to carry on the businoss, A. failed to 

f )ay bis Bharo & B. advanced amounts 
a oxoesa of B.’s ono-third share. The 
venture I'osulted in a loss. !>., on the 
termination of the buslnosB, did not, 
& admittedly was unable to, pay any 
part of the Iobh. A. *8 exora. sued B. 
with respect to another claim, & 13. 
counterclaimed for payment or a set- 
off of said excess amoimts expended by 
him ; — Held : A. ’a liability to B. arose 
from time to time as B. made the 
advances & was not dependent either 
on tho ultimate condition of the 
business or on D.’s fiUllUing or failing 
to fulfil his agi'CM^meut to pay part of 
the loss. — McGofjQAN r. MaoDo.valp 
& Macaw (Mon.), [1929] 3 W. W. II. 
3.37.— CAN. 

sx. EffcH of obtaining declaration of 
imUrtHnitv.}—LuKi3, Stkwart & Co. 
r. HumnuiKY, [1930] 4 D. L. R. 330.— 
CAN. 

PART V. SEOTi 11. SUB-SECT. 1.— 

B. (a). 

•t. Profits on saJc of portion of 


individual share.] — Mitchkpl v. Gorm- 
LEY (1885), 9 O. R. 139 ; affd. (1886), 
14 A. It. 55.— CAN. 

PART V. SECT. 12. RUB-SECT. 3.— C. 

1213 i. Production of partnership 
documents-— Oroioids for ref usal — Denial 
of partnership,] — Harnam Singh v, 
Kapoou Singh (1927). 39 B. C. R. 
485.— CAN. 

PART V. SECT. 13. SUB-SECT. 6.— 
H. (b). 

1368 il. -1 — Momplk v. Mompi.k 

(1927), 48 N. L. R. 374.— S. AF. 

PART V. SECT. 13, SUB-SECT. 6.— 
H. (d'. 

1378 I. Denial of partnership — Onus 
of proof,] — Wong v. Hop, [1928] 1 
W. W. R. 480 ; 39 B. C. R. 425.— CAN. 

PART V. SECT. 13. SUB-SECT. 8.— 
C. (a). 

sg. li'here existence of partnership 
disputed.] — There Is no rule of practice 
that, where In a suit for dissolution of 
a ptfttuei'shlp tho cxlsteiico of the 
alleged partnership Is denied, the ct. 
will not appoint an Interim receiver 
unless the assets are in danger. — 
Tatku, Barry (1928), 28 S. R. N. S. W. 
880 ; 45 N. S. W. W. N. 83.— AUS. 

PART V. SECT. 13. SUB-SECT. 9. - 
B. (a) ii. 

r i. .] — dispute having arisen 

between pltf. & deft, as to whether n 
partnership existed between them, 
pltf. brought an action to have the 
luattc) deiormined. Subsequently the 


parties agreed to refer tho n»attor to 
arbn., & tho arbitrator found that a 
purtmirship had existed btstwoon thorn, 
but t hat. it had boon dissolved. By his 
award tho arbitrator directed that tho 
goodwill. Block in trade, & all other 
asset s of tlie business should belong to 
tho pltf. abHolut^^^y, & that deft, was 
entlUed to a cjertaiii sum of money for 
his share of the goodwill, stock in 
trade, & other assets of tho business. 
Tlio trade that had boon carriod on 
during the partnership was that of 
\Tholesale dijalers supplying tho retail 
tnido with sweets, confectionery, (dc. 
Deft, used to t.mv(fl through the 
country soliciting orders from retail 
tlenlei’H for these goods. After tho 
arbitrator had made his award deft, 
contiuued to travel through tho 
cmintry soliciting orders from retailers 
who liad boem customers of the firm 
before it w'as dissolved. Pltf. applied 
for an int/erlocutory injunction to 
I'estmiu deft, from so doing : — Held : 
pltf. was entitled to an Interlocutory 
liijuuetlon to restrain deft, from apply- 
ing personally or by a traveller to any 
pei’son who was at the date of the 
dissolution of the jiartncrship a 
customer of tho firm ' asking such 
customer to continue after the dissolu- 
tion to deal with him, deft., or not to 
deal with pltf. ; but the restraint on 
deft, from applying as aforesaid by a 
traveller was to be in force only so long 
as deft, should carry on the business, 
either under his own name or any name 
introducing it, of a wholesale <icaler in 
goods of the general class of those for 
which pltf. ^vas at tho date of the 
dissolution of tho said partnership an 
agent, — G aroan v. Ruttle, [1931 ] 
1. R. 152. -IR. 
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VoL XSXVL— Partnenbip. daws 1664a— 1899a. 


Part VI. — Dissolution. 


1654a. Death of partner sending notice before 
notice received — Date of dissolution of partner- 
ship.] — Where a partner sends by post a 
notice to the other partner to determine the 
partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the part-ner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In sucli a case the 
surviving partner has the rights which by the 
terms of the paitnei’ship he is to have on the 
death of a partner during the partnership. — 
McLeod v. Dowling (1927), 43 T. L. R. 655. 

1670a. Partner sending notice of intention to dis- 
solve partnership — Death before notice re- 
ceived by other partner.] — McIiEOD v. Dowl- 
ing, No. 1654a, ante. 

Sub -SECT. 1. — Courts iXAViNO Jurisdiction. 

(Vol. XXXM., p. 503.) 

1601a. County court — Action for declaration & 
account — Denial of partnership.] —I*ltf. in 
the county ct. claimed by his plaint a declara- 
tion that a partnership had existed between 
him & defts. & an account. I.)eft8. denied 
that there had ever been any paHiiership. 
On a preliminary objection the county ct. 
judge held that as the existence of a partner- 
ship was disputed he had no jurisdiction 
under s. 67 (7) County Courts Act, ISKi;: 
(c. 431, s. 67 (7), to try the case; — Ih^a : 
pitf.’s claim in fact amounted to a claim for 
the winding-up of a partnership within 
sect. 67, & defts. (‘ould not oust the juris- 
diction by merely denying the existence of 
the partnei*ship.- -R. v. liAiLicY, />. 

Koffman (1931), 18 T. L. K. 123. 

1835. Add. Citations :--90 L. J. Ch. 65; 136 

L. T. 238. 

1841a. For share o! “ net prohts ” — Dlssolu- ; 

tlon by death.] — Applt. & 11. entered into ! 
partnership, the arts, providing that each i 


partner was entitled to a salary & half the 
** net profits ** during the terra of the partner- 
ship, & that if either partner died the sur- 
viving partner was for five years to pay to 
the exom. a third of the “ net annual profits.*’ 
U. died, & the paitnership was thereby dis- 
solved : — Sc/d : the expression “ net profits *’ 
was not necessarily' to be interpreted as having 
the same mi'aning in every part of the arts., 
tfe applt., in calculating the share of the not 
profits payable k> the exors., was not entitled 
to dcd\ict anv salarv for himself. — W atson 
e. nAOOiTT, [1928] A. 0. 127; 97 L. J. P. 0. 
33; 138 L. T. 306; 44 T. L. R. 90 ; 71 Sol. 
Jo. 963, P. C. 

1845. Add. Arinotation : — Consd. Manlev v. Sartori, 
[1927] 1 Ch. 157. 

1899a. • — — .] — The rule that in the 

bkpey. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may 
be inapplicable when th<5 share of the 
deceasfui partner luis Vxhui asciTtained before 
the adjudication in bkpey., & no joint 
liability can be shown to exist. On the 
death of a partner in a T.omlon linn a sum 
was found due k> liis estat«^ from the sur- 
viving partners in respect of his share in the 
business. Sc certain claims Sc accounts 
between the deceased partner Sc another 
lirm in Dundee, of which during Ids life he 
was also a partner. Sc which linn was after 
the death of the deceased partner a ert rlitor 
of the liondon firm, were also coinprondaed 
Sc settled by his exors. before the bkpey. of 
1 ho London firm: — Held: tho‘ proof of a 
debt put in by the deceased pai'tner’s exors. 
in the bkpey. of the Ijondon lirm ought to be 
admitk^d. — lie Douolaw. Hx p. Douglas’ 
(James) Executors, [1930] 1 Ch. 342 ; 142 
i^. T. 379 ; [1929] II. Sc 0. K. 76 ; siib norn. 
He D 0 UGI.A 8 , Douglas Sc Hilt, v, Myers 
(J. E.), 99 L. J. Ch. 97. 


PART VI. SECT. 1, SUB-SECT. 3. 

tl. Death of partner intesiate — Dis- 
posal ofinieresi in partnership assets . ) — 
Kxp. SSHSIONS (1869), 2 Ch. Ch. 300, — 

CAN. 

PART VI. SECT. 1, SUB-SECT. 8. 

sm. Transfer of parinrrship assets — 
Subject to payment of existing liabilities. 1 
~KkRR V. BRADFORD (1876), 26 C. V. 
318.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3.— 
C. (b) li. 

1731 I. Violation of articles-Pro- 


motion of companu^ t>u chartered 
accountant.] — T!ie llnanc'iinjif 
motion of coa. does not fall uithln tho 
scope of a chartered accimiiUint'H 
business as such, & the doluK of such j 
work by one partner does not con- ] 
stitutc, by itwdf, a br<.5ftch of tho i 
partnorHhip aKrcemeiit < riMtling the 
other partner to a dissolm-Jon of tho 
partnership. — P ktTit v. Cox (1928), 
54 N. B. IL 246. —CAN. 

in. Refusal to accept business— 
Rfaistynni)le refusal.] — Where <jn 
partner Is In charge of b busincHS, his 
ref«iaal to accept certain business on 
the ground that It would not be prollt- 


ab]<*. will not afford a ground upon 
wliich dissolution should ‘>e granted, 
If lie has honestly exerciscMl his best 
jmlgnienj'', even If he wore wrong In 
the (JoneiuHlon ho nrrlved at.- - I^g’mT 
r. Cox (1928), 51 N. B. R. 2 hi. - CAN. 

PART VI. SECT. 4. 

sp, Rryistrution of menufrandum of 
dissolutif/n — Under Partnership Regis- 
Iration Act, R. S’. O., 1 914 (c. 1 ‘M))— Effect 
of .\ — Dominion Suoah Co, t>. War- 
RKLL, (1927] 2 D. L. R. 198; 00 

O. L. K. J 69. —CAN. 
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ChMi l— Its. EKausH A2n> EiimB Digest StTPPi^ 


PATENTS AND INVENTIONS. 


Part I.— Definitions. 

1. Before this case add : — 

Statutory definition — Includes patents of ad- fi- Add, Annotation : — As to (2) Distd. Walsh v, 
dltlon.]-~iS^£f6 Be Maschinenfabrik Augsburg- Albert Baker & Co. (1898), Ltd. (1930), 47 

Numberg A. 0. Patents (1929), 47 R. P. 0. P* 0. 283. 

193. 


Part ill. — “TruiB and First Inventor.” 

89. Add. CUaliqns ;-41 1. L. R. 646 ; affd. (1927), 48. For ** 86 L. J. Oh. 468 read “ 86 L. J. Ch. 
96 L. J. Ch. 470 ; 187 L. T. 794 ; 43 T. L. R. 486.» 

717 ; 44 R. P. C. 463, O. A. 

Add Annotation : — Refd. Maokenzie-Kennedy 83. Add, Annotation : — Refd. Boyce v, Morris 
V. Air Council 1927), 138 L. T. 8. Motors (1927), 44 R. P. 0. 106. 


Part IV. — Subject 

97. AM. Annotation: — As to (1) Refd. Re 
Farbenindustrie (I. G.) A. G.*s Patents 
(1030), 47 R. P. C. 289. 

109. Add Anriotoiions Refd. Be Simon-Carves 
& Robinson’s Patent (1928), 46 R. P. 0. 407 ; 
Be Farbenindustrie Akt.’s Application (1928), 
.46 B. P. 0. 271. 

116. Add. Annotation : — Refd. Re Farbenindustrie 
Akt.’8 Application (1928), 46 R. P. 0. 271. 

117. Add. Annotations : — As to (2) Consd. Sharp 
& Dohnie Inc. v. Boots Pure Drug Co. (1928), 
46 R. P.’ 0. 153; Re Simon-Carves & Robin- 
son’s Patent (1928), 46 R. P. C. 707. Refd, 
Boyco V. Morris Motors (1927), 44 R. P. C. 105. 

128a. Subjection of known material to known 
process.] — Subjection, for the first time, of a 
known material to a known process may 
support an application. — Be Farbknindus- 
TRIE AKTUBNGKSEILLSCHAFT, APPLICATION FOR 

A Patent (1928), 46 R. P. C. 271. 

184. AM. Annotation : — Refd, Adelmann & Ham 
Boiler Oorpn. v. Llanrwst Foundry Co. (1928), 
46 B, P. 0. 413. 


Matter of Patent. 

188. AM. Annotations: — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 106; Sharp ^ 
Dohme Inc. v. Boots Pure Drug Co. (L028), 46 
R. P. 0. 163; Re Farbenindustrie (I. G.) 

A. G.’s Patents (1930), it B. P. 0. 289. 

142. AM. Annotation .‘-r-Refd. British United Shoe 
Machinery Go. v. Qimson Shoe Machinery Co. 
(1928), 46 R. P. 0. 290. 

147, Add. Annotation : — Refd. Pa^rkes Samuel & 
Co., Ltd. V. Cocker Bros. (1929), 46 R. P. C. 
241. 

149. AM. Annotation : — As to (3) Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. C. 163. 

162. Add. Annotations: — As to (3) Consd. British 
Thomson-Bouston Co. v. MetropolitanVickers 
Electrical Co. (1928), 46 R. P. C. 1. Refd. 
Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills, [1929] A. 0. 260. 

163. AM. Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 

B. P. C. 163. 


PART III. SECT. 1, 

IS ill. S. P. Davis Loa & Raft 
Patents Co, v. Gathels (B, O.), 
[192714 D. L. R. 96 ; [1927] 2 W, W. R. 
bs.— CAN. 


PART III. SECT. 8, SUB-SECT. 8. 

f. Varied, [1927] S. C. 597: 44 
R. P. O. 175. 


PART IV. SECT. 1. SUB-SECT. 8.— 
C. (a). 


k i. ,J — A patented process t-o be 

valid must denote Ingenuity of In- 
vention. It Is not enough. In order 
to constitute invention, to disclose 
something which has been but dimly 
seen before.— KLBcmiOLrnr Zinc Pko- 
OBsa Co. V. French’S Complex Orb 
Rbdooino Co. of Canada, Ltd.. 


[19271 Exch. C. R. 94; affd., H930J 
S. O. R. 462 ; 4 D. L. R. 902^.— CAN. 


m 1. .] — There is no invention 


in a mere adaptation of an idea in a 
well-known manner for a well-knoMTi, 
or clear purpose without ingenuity, 
tliough the adaptation may effect an 
improvement which may supplant an 
article already on the market. — V an 
Hrdsen, Products Ino. v. Tooke 
Bros., Ltd.. [19291 Ex. C. R. 89.— 
CAN. 


sa. Nat were mechanical skill ,] — 
Reid : the lantern in question was now 
& useful. & the changes made in the 
ventilation in the lantern to oontrol tho 
quantity & direction of the air currents 
was not the result of mere mechanical 
skill, but required thought, study 
an Inventive mind, & oonstituted 
Invention. — Adams Westlake Oo. v. 


B. T. WRIOTfT, LTD., 119*81 EXCH 

C. R. 11 2 ; affd, sub nam. B. T. Wbighi 
Ltd. V, Adams & WEsmjiSE Co. 
J19291 4 D. L. R. 1061 ; 9. O. R. 81.- 
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PART IV. SECT. 1, SUB-SECT. 3.— 
C. (b). 

133 ill. .1 — Guettlem V. Cana- 

dian International Papb« Co., (1 928] 
2D. L, R.801 ; [1928] S.C. R.438 ; ajOTo., 
L. R. 517 ; 11928] Ex. 0. R. 

PART IV. SECT. 1, SUB-SECT. 4.— A. 

153 f. Unless coujfled with 

discovery af mode of putting principle 
into practice.] — A principle cannot be 
the subject of a patent. & a claim to 
every mode or means of carrying a 
principle into effect amounts to a 
claim for the principle itself. A patent 
may be granted for a principle coupled 
with a mode of oorrylng the principle 
Into effect, but such prmoiple may be 
carried into effect under several 
patents operating In different ways 3c 
^ different means. — Grissinqer p, 
victor Talking Machine Co. op 
Canada, Ltd., [1929] Ex. a R. 24 : 
ojffd: [19311 e. C. R. 144 ; [1930] 4 
D. L. R. BIT.— CAH, 



YdLXSXSTL-HiffabL Oasei ld7-MS. 


187, AM^ Annotation : — As to (2) Held. Rondo Oo., 
Ltd. V. Gramophone Co. (1929), 46 R. P. 0. 
378. 

192. Add, Annotations : — Refd. Sharp & Bohme 
Inc. 17. Boots Pure Drug Co. (1928), 46 R. P. 0. 
153 ; Heap Samuel & Son v, Bradford Dyers* 
Assocn; (1929). 46 R. P. C. 264. . 

21 On. — .1 — Held: the patentee had obtained 
a result superior to any other at the date of 
the patent, & there was good subject-matter 
the patent was valid. — Rondo Co., Ltd. v, 
Gbamophone Co., Ltd. (1929), 46 R. P. C. 
378. 

222a. — — — The claim was as follows : ** In a 
coin-controlling vending machine of the 
kind set foi'th, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, ^ps being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.” In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance 'into a 
game* of skill, & that defts. had used a 
modified form of pltfs.’ invention : — Hell : 
the patentees* idea was not now, & no pro- 
blem had had to be solved in carrying 
into effect, & that all that the patentees had 
done was to effect a perfectly natural ^ 
ordinary workshop alteration in a known 
machine, & that the patent was bad for want 
of subject-mattei^LENNAJiDS PBiiFEcrr Skill 
Control Co., Ltd. v, Holloway & Samp- 
son Novelty Co., Ltd. (1929), 46 R. P. C. 
353. 

2Z1, Add, Annotation Mellor v. Beard- 

more (1927), 44 R. P. C. 175. 

246. Add, Annotation Parkes Samuel & 

Co. V, Cocker Bros. (1929), 40 R. P. C. 241. 

249a. .] — Letters patent were granted for 

” Improvements in or relating to boot or 
shoe end stiffeners.” Claim 1 of the specifi- 
cation was as follows ; ” As an article of 
manufacture, a thermoplastic impregnated- 
fabric toe puff which prior to its incorpora- 
tion in a shoe upper has had flexibility im- 
parted to its back margin by hot pressme in 
a die having a bevelled marginal portion, 
so as to expel impregnant from said mar^a 
by graduated pressure thereon & to leave the 
surface of the puff substantially free from 
local excess of impregnant.” Claim 6 was 
as follows.: ” In the manufacture of a toe 


puff of the kind claimed in Claims 1, 2, 3, or 4 
the use of a die Sd an advancing pressure 
which causes a pinch to travel over the 
margin or margins to be treated ** : — Held : 
there was a problem to be solved, namely, 
to produce a thermoplastic puff with a 
flexible back margin which was produced 
gradually in the sense that there was a 
gradual & practicall.v imperceptible descent 
from the thick portion of the puff to the 
outer margin & prior to the patent the 
nearest to which any one had got was a 
double operation process, & there was an 
inventive step & the patent possessed subject- 
matter. — B ritish United Shoe Machinery 
C o., Ltd. V. Pemberton (Albert) Sc Oo. 
(1930), 47 R. P. 9. 134. 

284. Add, Annotation : — Generally, ReM. Sharp Sc 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 163. 

299. Add, Annotalion : — Refd. Boyce v. Morris 
Motors (1927), 44 R. I*. C. 105. 

802. Cliation .-—For ” 14 L. R. 487, II. L.,” read 
“ 14 T. L. n. 487, II. I..” 

308a. .] — Held : the applying to a ham boiler 

of a rack & catch vvos the addition of some- 
thing which in itself had no novfdty, Sc the 
patent was invalid for want of subject- 
matter. — ADEI.MANN Sc Ham Boiler Corpn. 
V. Llanrwst Foundry Co. (1928), 46 
R. P. C. 413. 

308b. ,] —r[eld: (1) the first claim os to an 

■ apparatus was so vague as to bo bad ; (2) a 
combination claimed in the second claim did 
not produce a now result, Sc wrts merely the 
use successively of two pieces of apparatus, 

! neither of which was patentabie, iV did not 
constitute a patentable combination, but 
was mere juxtaposition. — H anks v, Ooombes 
(1928), 45 H. P. C. 237, C. A. 

308c. -- — .] — John Wkjgmt Sc Eagle 
Ranoj3, Ltd. v. General Gas Appliances, 
Ltd. (1928), 40 R. P. C. 109, C. A. 

315, Add, Annotations Refd. Sliarp Sc Dohme 
Inc. V, Boots Pure Drug Co. (1928), 46 
R. P. C. 163; JU Farbenindustrio (I. G.) 
A. G.’s Patents (1930), 47 It. P. C. 289. 

325. AdiL Annotation Refd. Hanks v, Coombes 
(1028), 46 R. P. C. 237. 

327. Add, Annotation Hanks o. Coombes 

(1928), 45 R. P. C. 237. 

329. Add, Annotalion: — Refd. Sharp Dohme 
Inc. V, Boots Pure Drug Oo, (1928), 45 
R. P. 0. 153. 

336. Add, AnnotMion Refd. Jones Sc Attwood 
7 ’. National Radiator Co. (1928), 45 R. P. O. 
7L 

Add, Annotation: -netd. Tie Higginson Sc 
AnindeFs Patent (1927), 44 B. P. Cb 43U. 

346. Add, Annotations : — Refd. Sharp Sc Dohme 
Inc. V, Boots Pure Drug Co. (1928), 46 


PART IV. SECT. 1, SUB-SECT. 4.— 
B. (b). 

17S iS. * .] — ^1 *RENTIce 

Manufactubdio Oo. v, KKN^^r, UJJli 
3 D. L. B. 465 ; Ex. C. R. 24.— CAN. 

PART nr. SECT. 1, SUB-SECT. 6.— A. 
^ 198 Fll. 

Litbbmat*L Papwr Oo., 11927) 4 
ff. L. R. 617.— CAR. 


193 vlll. ^.1 — Wher© a epoclflo 

machine already exists prodnolnk cer- 
tain eflecte. 6c additions have been 
made to each machine to produce the 
same effect in a better manner: — 
Semhle : a pHteot cannot l>e taJeon for 
the whole machine, but for the ImproTe- 
ment only.— Shjkbbpooicie Macuinbkv 
Co.. Ltd. v, Hydbaduo Oo., LiTD,, 
(19§7] Exoh. O. R. 114. — CAN. 


PART nr. SECT. 1, SUB-SECT. 6,-B. 


260 Iv. atfd., (19281 2 D. L. R. 448; 
(19281 C. B. 8.— CAN. 


part IV. SECT. 1, SUB-SECT. 7.— A. 


270 XX, .H-Oanadun 

Elbotwo Oo., Ltd. v, Fj^a 
Radio, Ltd., UM71 2 D. L. R. 911 ; 
[19271 Exch. O. R. 134.-- CAN, 
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R. P. O. 153 ; Be Parbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. 0. 289. 

84?9. Add. Annotations : — Refd. Safveans Akt. v, 
Ford Motor 0». (England) (1020), 44 R. P. C. 
40 ; Re Parbenindustrie (I, Q.) A. G.*s Patents 
(1930), 47 R. P. O. 289. 

351. Add, Annotation : — Refd. Re OarpmaePs 
Application (1928), 40 R. P. 0. 321. 

851a. If giving substantial advantage to all 

selected members.] — (I) Selection patents do 
not differ in their nature from other patents, 
but they must be based on some substantial 
advantage to be gained bv the use of the 
selected members, the whole of the selected 
members must possess this advantage & 
this advantage must of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
certain groups of bodies altered the basis of 
the selection the patents would then claim 
an invention substantially different from 
that originally claimed, & the amendments 
wore therefore inadmissible. — Re Farben.- 
INDUSTRIB A. G.’s Patents (1030), 47 
R. P. C. 289. 

361. Add. Annotations : — Consd. Pope Appliance 
Corpn. V. Spanish River Pulp & Paper Mills, 
[LD29J A. 0. 269. Refd. Boyce v. Morris 
MoU)rs (1927), 44 R. P. C. 105; Mellor v. 
Beardmore (1927), 44 R*. P. 0. 175 ; Wright 
(Jbhn) & Eagle Range v. General Gas 
Appliances (1928), 46 R. P. C 109. 

865. Add. Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Oo. (1028), 45 
R. P. 0. 153. 

372. Add. Annotation : — Generally^ Refd. Sharp & 
Dohme Inc. v. Boots Pure Drug Oo. (1928), 
45 R. P. 0. 153. 

383. Add. Annotation : — Refd. Re Parbenindustrie 
Akt.’s Application (1928), 46 R. P. O. 271. 

890. Add. Annotations: — .4s to (1) Consd. Pope 
Appliance Oorpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. O. 269. Generally, 
Refd. Mellor v. Beardmore (1927), 44 R. P. 0. 
175. 

391a. .] — Held: the specification claimed 

the process of mercerising the cotton in a 
mixed fabric of cotton & cellulose acetate 
silk by applying for that purpose the old 
familiar process of mercerisation ; that it 
was only discovery for the patentee to find 
that an application of the old process to the 
particular mixed fabric did not occasion 
deleterious effect to the cellulose acetate 
artiilcial silk, & the patent was invalid for 
want of subject-matter.~r-HRAP (Samuei.) & 
Son, Ltd. v. Bbadpord Dyeiis’ Assocn., 
Ijtd. (1929), 46 R. P. 0. 254. 


462. Add. Annotation : — Generally, Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 175. 

409. Add, Annotation : — Consd. Wright A Eagle 
Range v. General Gas Appliances (1928), 45 
R. P. 0. 346. 

412. Add. Annotation : — Refd. Wright John &; 
Eagle Range v. General Gas Appliances, Ltd. 
(1928); 46 R. P. 0. 160. 

412a. .] — Where a known apparatus is first 

used for a particular purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be based on advantage in treatment 
of particular materials. — Re Simon-Oarves. 
I..Tn. & Robinson’s Patent (1028), 45 
R. P. C. 407. 

423. Add. Annotation : — Generally, Refd, Sharp & 
Dohme Inc. v. Boots Pure Drug Oo. (1928), 
46 R. P. 0. 163. 

434. CUations For “ 44 R. P. O. 69,” read “ 44 
B. P. 0. 367 ; affd- 45 R. P. 0. 153, 0. A.” 

435. Add. Annotation : — Consd. Sharp & Dohme 
Inc. V. Boots Pure Drug Oo. (1928), 46 
R. P. 0. 153. 

457. Add. Annotation : — Consd. Sharpe & Dohme 
Inc. V. Boots Pure Drug Oo. (1028), 45 R. P. O. 
1.53. 

459a. .] — White V. Todd Oil Burners, 

Ltd. (1929), 46 R. P. 0. 276. 

459b. .] — Letters patent were ^granted 

for “ combined Bag & Oushion.” (3laim 1 
of the specification was as follows i: ” A com- 
bined bag &> cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned inside out.” 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, & 3. Defts. denied infringement & 

alleged that the patent was invalid by reason 
of want of noveffy & subject-matter, prior 
public user, & prio? publication : — Held : 
the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs. — Berton (Arthur), Ltd. v. Jarrett 
Rainsford & Laughton, Ltd. (1930), 47 
R. P. 0. 444. 

459c. ,] — Franc-Strohmenger & 

Cowan (Inc.) v. Peter Robinson, Ltd. 
(1930), 46 T. L. R. 679 ; 47 R. P. O. 493. 

459d. .] — Letters patent were granted 

for ” improvements in electric combs for the 
hair.” Claim 1 of the specification was as 
follows : “ As a new article of manufacture, 
a self-contained electric hair comb in which a 
comb complete in itself has insulated comb 


PART IV. SECT. 1, SUB-SECT. 9.— A. 

352 viU. aJTd., [10281 2 I). L. 11. 448 : 
[102818. C. R. 8. -CAN. 

362 X. Bkkgeon V. De 

Kkhmor Eleotkio Ukatino Co., Ltd., 
[1927] 3 D. L. li. 00; [19271 Kxoh. 
C. R. 181.— CAN. 


352 xi. .] — Detroit Ritb- 

BER i'RODUCTe INO. V. IlBPUBLIO 
Rubber Oo., [1927] 4 D. L. U. 724 ; 
ajOTri.. (19281 3 D. L. R. 81.— CAN. 

852 xli. ,] — Niebdo Manu- 

rACTURING Co. V. STANDARD CX)., 
[1927] 4 D. L. H. 78,’); aJTd., [1929J 2 
D. L. R. 186; [1928] S. C. R. 670.— 

CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 
436 xii. Electrolytic 


Zinc Process Co. v. French’s Complex 
Ore Reducing Co. op Canada, Ltd.. 
(1027 1 Exch. C. R. 94; (ijOTf/., 110301 
S. O. R. 462 ; 4 I). L. It. 002.- CAN. 


436 xiii. .1 — There must be 

a substantial exercise of the Inventive 
power, tbuuffh it may in some cases 
be very slight, to sustain a grant for 
a patent for invention. Slight altera- 
tions may produce important results 
& may disclose great ingenuity.— 
Canadian General Klectric Co., 
Ltd. V. Fada Radio. Ltd., [19271 2 
D. L. R. 911 ; [192?] Exch. O, R. 134.— 
CAN. 


436 xiv. .1 — Lowe-Martin 

Co., Ltd. Office Specialty Manu- 
facturing -Oo., Ltd., [1930] Ex. C. R. 
181 ; 4 D. L. R. 918.— CAN. 


28 


436 XV. .1 — Held: where 

all doft. has done was to adopt pltf.’s 
combination of materials & devioe, 
f unctioulng similarly, produclug^imllar 
results obtained in a similar manner, 
with slight mechanical changes, there 
is no ingenuity of invention ; & where 
ill view of the disclosures in pltf.’s 
patent no ingenuity of iuvontlon was 
required to constmet deft.’s device, 
then such latter device is an Infringe- 
ment of the said patont.—lNTKR- 
national Fire Equipment Corpn. v. 
Rregas Service, Ltd., [19301 Ex. 
C. R. 168 ; 4 D. L. R. 708.— CAN. 

436 xvi. .1 — Canadian 

Gypsum Co., Ltd. v. Gypsum, Lime & 
ALABAamNE, Canada, Ltd., [1931] 
Ex. C. R. 180.— CAN. 
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members in a slmplo circuit with a removable 
battery which is attached to the comb/’ In 
an action for infringement of the patent pltfs. 
alleged infringement of claims 1, 2, 3, 7, 13, 
14, & 16. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter. 
Further allegations of prior user, &; inutility, 

& an allegation that the patentee was not the 
true & first inventor, were not relied on by 
defts. at the trial : — Held : all the claims 
which were alleged to have been infringed 
were invalid for want of subject-matter. 
The action was dismissed, & defts. were given 
the general costs of the action save in so far 
as they had been increased by the inclusion 
of the allegations upon which defts. did not 
rely at the trial. Pltfs. were given their 
costs so far as they had been increased by the 
inclusion of the said allegations, with a set- 
off. — WiLDEY & Whites Man dfactij ring 
Co., I/TD. V. Freeman (H.) & Letrik, Ltd. 
(1031), 48 R. P. C. 406. 

45Qe, .] — In 1924 lettt^rs patent were 

granted in respect of “ improvements in 
record strips for autographic registers,” 
Claim 1 being as foilows : “A record strip 
for autographic registers adapted to be fed 
by said register, said strip being provided 
with filing or folding apertures arranged in 
series therein & adapted to co-operate with 
strip folding mechanism to fold the strip 
into a zig-zag pad, all of the said filing 
apertures being so. disposed as to assume 
positions at the same end of the said zig-zag 
pad.” It was stated in the specification tlmt 
the invention related to improvements in 
record strips employed in au^grapiri'i 
registers & more especially to an improved 
zig-zag supply pad for autographic registers 
as described in specification No. 229,010, | 
which was a specification of the same 
patentees & of the same date. Pltfs. com- 
menced an action for infringement of this 
patent & of two other jiatents in respect of 
which they discontinued the action at the 
trial. Defts. denied infringement & alleged 
that the patents were invalid by re^on of 
want of novelty, subject-matter & utility : — 
Held: although the strip w'as novel, the 
patent was invalid for want of subject-matter, 
since any invention that may have been 
exercised was in the machine wJiich was the 
subject of Patent No. 229,010, & not in the 
strip. The action was dismissed with costs. 
A certificate for the particular of objections t 
was granted in respect of the patent pro- ! 
ceeded upon, the costs in connection with the | 
other two patents being left to the absolete j 
discretion of the taxing master. — Lamson j 
Paragon Supply Co., IjTD. v. Carter- : 
Davis, Ltd. (1930), 48 R. P. C. 133. ; 

459f. .] — Letters patent were granted to | 

A. for “ improvements in or relating to means i 
or apparatus for use in combined cinemato- ' 
graph & phonogi*aph productions.” The 
specification claimed a method of inserting 
into a cinematograph film blank piec^ of 
film marked with letters or numbers which. 


when flashed upon the screen, indicated to 
the operator when he was to start or stop a 
mechanical sound-producing apparatus, 
Defts. showed a ” talking picture ” in which 
the operator was provided with a ” cue sheet ” 
which told him at what points in showing the 
film, indicated by sub-titles appearing upon 
the screen which were part of the film, he 
was to operate or change over the sound- 
producing apparatus. Pltf. claimed that 
this was an infringement of his patent : — 
Held : there could be no novelty in using 
an incident, such as a sub-title, in the film 
as a cue for the operator, what defts. were 
doing was no infringement, & the invention 
as disclosed in pltf.’s sp(»cification was not 
novel. — .Tohnsoni;. VVaunkrBros. Pictures 
Ltd. (1930), 48 R. P. C. 313. 

4<72a. It is not enough to show that an 

apparatus described in an earlier specification 
alleged as an anticipation could have been 
• used to produce a certain result ; it must 
also be shown that the specification contains 
clear & unmistakable direct ions so to use it. — 
British Tuomson-Hou.ston[ Co., Ia’d. v, 
Metropoiatan -Vickers PLEcyruiCAL Go., 
Ltd. (1928), 46 R. P. C. 1, H. L. ; ajfq, S. C. 
ind) nom, Metro POLIT AN- V icKERs Dijsctrical 
C o., Ltd. v, British Thomson- Houston Co., 
Ltd. (1926), 43 R. P. 0. 70, C. A. 

Anmitaiion : — Consd. Pope Appllatu'*: Corpn. v. Spanish 
HIver Pulp & i^apor Mills, lisrj!)) A. 2(10. 

502a. .] — Birtwhtstle v. Sumner Knoinber- 

ING Co., Ltd. (1928), 40 \l. P. 0. 59. 

502b. .] — Horowitz ?j. Wald (H.) Co. 

I (1930), 47 R. P. C. 183. 

! 502c. - .] — In 1920 letters patent were granted 

for ” Improvements in & Dilating to the 
spinning of metal hollow- ware.” Claim 1 
was as follows : ” An improved method of 
spinning metal hollow-ware consisting in 
hammer-marking or otherwise embossing or 
ornamenting the face or fa<i(‘s of a chuck or 
mandrel upon which a blank is spun, so that 
similar ornamenting is produced in the metal 
of tile blank which is forced into close contact 
with tiie mandrel by the. pressure of the 
.spinning tool cir tools,” J’ltfs. brought an 
action for infringcsmerit & defts. alleged that 
the patent was invalid by reastm of jirior pub- 
lication in certain specilications & by rttason 
of a prior iiublic user. Defto. als<j alleged 
that there was no subject-mattor A that the 
invention w'a.s not useful ; they al.so denied 
infringement ; — Held : the patent was in- 
valid for want of novelty by reason ol ymblic 
prior user, A the action was dismissed with 
costs. — Jo.sKPH V, Jenkins (B, J.), I/rD. 
(1929), t7 R. P. C. fil. 

517. Add. Annotation : — Refd. Wright John & 
Ragle Range v. Ooncral Gas Appliances, Ltd. 
(1928), 46 R. P. C. 169. 

618. Add. Annotations ; — Consd. British Thomson- 
Houston Co. v. Metropolitan- Vickers Elec- 
trical Co. (1928), 46 R. P. C. 1. Refd. Pope 
Appliance Corpn. v. Spanish River l^ulp A 
Paper Mills, (1929.1 A. 0. 269 ; Wright John 


PART IV. SECT. 2, SUB-SECT. 2.— 
B, (b{ il. 

528 UI. Gborobson v. Urwin 

& Co., [19281 N. Z. L. R. 207.— -N.Z. 

e L .J — Pope Appliance 

Corpn. v. Spanish River 
Paper Mius. (19291 A.O. 269.--CAN. 


- - " A’of krujvm or used 

l/y any other periion.**}—HeUl ; tho.ifirh. 
afl decided la Appjw^ 

Spanish River Pulp <&’ Pap^ 
lS., the public u»e or sale for more 
than a year previously to the applica- 
tion must bo public use or sale in j 


Canada, yet the words '* which was not 
known or used by any other person 
before his (appfjt.’sJ invention thereof/* 
are not <iiialllled by the words ** in 
Canada/* Sc accordingly, if it can be 
shown that the invendon was known 
or used by any other person in any 
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Ai Eagle Range v. General Oae AppljLanees> 
Ltd. (1928), 46 R. P. O. 169. 

666. Add. Annoiationa : — ^Retd. Sharpe & Dohme 
Inc. V, Boots Pure Drug Oo. (1928), 46 
R. P. C. 163 ; Pope Appliance Corpn. v. 
Spanish Rirer Pulp A Paper Mills (1929), 
98 L. J. P. 0. 60. 

669. Add. Annoiationa ; — Refd. Mellor v. Beard- 
more (1927), 44 R. P. 0. 175 : Pope Appliance 
Oorpn. t;. Spanish River Pulp A Paper Mills, 
[1929] A. CC269. 

660. Add. Annotations: — ^Refd. Mellor v. Beard- 
mote (1927), 44 R. P. O. 176 ; Sh£urp & Bohme 
Inc. V. Boots Pure Drug Oo. (1928), 46 R. P. O. 
163 ; Re Simon-Oarves A Robinson's Patent 
(1928), 45 R. P. 0. 407. 

561 . Add. Annotation : — Refd. Boyce v. Morris 
Motors (1927), 44 R, P. 0. 105. 

574. Add. Annotation : — ‘Refd. Boyce v. Moriis 
Motors (1927), 44 R. P. C. 105. 

585. Add. AnnoiationB : — Consd. Wright John 
& Eagle Range v. General Gas Appliances 
( 1928 ). 46 R. P. 0. 169. Refd. Boyce v. Morris 
Motors.(1927), 44 R. P. 0. 105. 

680a. .] — Letters patent were wanted 

in 1917 for “ improvements in electric heating 
apparatus." Claim 1 was as follows : " im 
provenient in & relating to electric heating 
apparatus characterised by the insulating 
supporting blocks, tluough I'hich the con- 
ductor passes, being suspenued in such a 
manner as to be capable of movement with 
the conductor under the influence of heat." 
Pltfs. brought an action for infringement of 
the patent. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of anticipation by j^rior publication, & for 
want of subject-matter A, utility : — Held : 
the patent was invalid by reason of anticipa- 
tion by prior publication & for want of 
subject-matter, & it was not infringed. The 
action was dismissed with costs. — Naam- 
Loozia VennootsoHap Pabiukk van Instru- 

MENTKN EN EtJSCTRIStnHE APPARATBN " In- 
VENTUM " V. Hchneidkr (1931), 48 R. P. C. 
87. 

593. Add. Annotations : — As to (3) Refd. British 
Thomson-Houston Co. v. Metropolitan- 
Vickers Electrical Co. (1928), 46 R. P. C. 1 ; 
Pope Appliance Corpn. v, Spanish River 


Pulp A Paper Mills, [1929] A. O. 269. 
Generally^ Refd., Socidtd Anonyme Servo- 
Frein Dewandre v. Citroen Cars, Ltd. (1929), 
47 R. P. C. 221. 

508. Add. AnnoUUion : — Refd. Jones A Attwood v. 
National Radiator Co. (1928), 45 B. P. 0. 71, 

625. Add. Annotation : — Refd. Sharp A Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 168. 

686. Add. Annotation: — Refd. Be Higginson Sc 
Arundel's Patent ( 1027 ), 44 R. P. C. 430. 

640. Add. Annotation : — Refd. Sharp Sc Dohme Inc. 
V. Boots Pure Drug Oo. (1928), 46 R. P. 0. 
163. 

666a. Question of construction — ^Evidence of 

intention inadmissible.] — Whether a specifl- 
cation is an anticipation of a later patent, 
apart from statutory provisions, depends 
upon the construction of the specifleation, 
verbal evidence as to the intention of the 
person whose specifioation it is being in- 
admissible. — Canadian Generax Electric 
Co., Ltd. v. Fada Radio, Ltd., [1930] A. C. 
97 ; 99 L. J. P. O. 68 ; 142 L. T. 106 ; 47 
- R. P. 0. 69, P. C. 

Annotation ;*-Reld. Blco v. Ohrlstlaol (1931), 47 T. L. R. 637. 

659. Add. Citation : — Affd. sitb nom. British 
Thomson-Houston Co., Ltd. v. Metro- 
politan- Vickers Electrical Co., I<td. 
(1928),46R. P.0.1, H.Ii. 

Add. Annotation Consd. Pope Appliance 
Corpn. V. Spanish River Pulp- & Paper Mills, 
[1929] A. 0. 269. 

659a. .]— In 1927, a patent was granted 

in respect of " improvements in or relating 
to actuating devices for the control of the 
carburetters of internal combustion engines, 
but applicable for other purposes." The 
lirst claim waa as follows ; " Actuating pro- 
vision suitable for use in connection with the 
control of the carburetters of internal com- 
bustion engines but applicable for other 
purposes having a rotary hand grip or 
operating member adapted to displace a 
longitudinally movable member incoiporated 
within or substantially within the overall 
transverse dimension of said grip or operating 
member & a fi’ont collar for said grip or 
operating member said front collar being 
adapted to embrace the handle bar or other 


part of tho world before the inven- 
tion In Canada, that fact alone would 
wmder the patent Invalid. — Canadian 
Oknhral Elbotkic Co., Ltd. v, Fada 
Radio, Ltd. (1929), 46 T. L. R, 18.— 
GAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) lii. 

640 1. User followed by abandon-^ 
ment .] — An experiment wnlch novor 
becomes completed, but up to the last 
remaluH on experiment & nothinsr 
more does not as a rule anticipate a 
novel machine, device or process, but 
If the experimental stage is over & the 
machine or devioo operates effectively 
for the purpose for which It was 
designed, & It Is iiaed by persons 
capable of understanding Its use there 
is a completed invention 8c a com- 
pleted publloatlon even though for 
some other reason work with it is 
subsequently disoontlnued. — V easkt 
V. DBNViDH Rook Dbux Sc Machinibry 
O o., Ltd., [19801 App. D. 248.--S. AP. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) V. 

sj. “ On sale ** — Within Patent Act — 
What amounts fo.) — Sbmbt-Solvay Co. 
V. Comb, of* Patents, 11927] 3 D. L. R. 
386 ; [19271 Exch. C. R. 218; affd.. 
J19293 4 D. L. H. 1081 ; S. a R. 172.— 

PART IV. SECT. 2, SUB-SECT. 2.— 

<»). 

694 ii. .1 — Canadian Gbnbbal 

Klkctrio Oo., Ltd. v. Fada Radio, 
Ltd., 110271 2 D. L. R, 911 ; [1927 J 
Exohu C. B, 134.-~-UAN. 

694 ill. .1 — Maunder v. Wan 

OANtri Sa8h & Door FAcrroRY & 
Timber Oo., Ltd., [19281 N. Z. L. R. 
666.— N.Z. 

694 Iv. — .) — By sect. 7 (1) of 
Patent Act, 1923, of Oanada, any 
person who has Invented any {inter alia) 
new ^ usefnl art-, process, maobino or 
maiiufacturo ** not known or used by 
others before bis invention tb^eof, * 
& as to whiob other speolSed dreum- 
stanoes do. not exist, may obtain a 
patent granting him an exclusive 2 >ro- 

30 


porty in the invention I’-r-Udd. : the 
knowledge or user by others con- 
templated by the words quoted above 
la not confined to knowledge or user 
within Canada, nor to knowledge or 
user of a public or open character 
excluding that which Is seoi'et or 
confidential. In construing the pro- 
vision the natural & ordinary meaning 
of the wonis should not be departed 
from in order to reconcile it with any 
theory of patent law evolved otherwise 
than from the language of the Act 
ltst>lf. — Rick v. Chbistiani, [1931] 
A. C. 770; 100 L. J. P. C. 202 ; 145 
L. T. 624 ; 47 T. L. R. 537 : 75 Sol. Jo. 
525, P. C.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

616 lii. .1 — Canadian Gbnxrai, . 

Elbotrio Co., Ltd. v. Fada Hadto, 
Ltd., [1027] 2 D. L. R. 911 ; {1927J 
Exoh. C. R. 134.--OAM. 

PART IV. SECT. 8, SUB-SECT. 1. 



supfK>riwgp member upon which the said 
actuating member is ^apted to bo mounted 
A) in which the said grip or operating member 
is of a character such that power trans' 
mission mechanism which it may be adapted 
to -actuate can be disconnected from it at a 
time at which it is mounted or located upon 
said handle bar or supporting member with 
said front collar in its normal position.” 
Pltfs. commenced an action for infringetuent 
of the patent. Dofts. denied infringement 
A alleged that the patent was invalid by 
reason of anticipation by prior specifications 
A prior users, for want of subject-matter A 
utility A for insufficiency, A. counterclaimed 
for the revocation of the patent. Pltfs. 
alleged that the object of the invention was 
to be able to expose the point of attachment 
of the power transmission mechanism, for 
ease of replacement, while* keeping all the 
parts in operative engagement upon the 
handle bar. One of the prior speciHcations 
of A.M.A.C. relied on by defts. described such 
a device in the letter-press, but showed in 
the drawings a meclianism which could 
not be operated so is to fulfil the objects of 
pltfs.* patent : — Held : assuming that the 
specification was not ambiguous, A that its 
object was as alleged by pltfs., the specifica- 
tion of A.M.A.C. disclosed in its drawings a 
device that could be modified by a skilled 
mechanic so as to fulfil pltfs.* objects A that 
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accordingly the patent was invalid either by 
reason of anticipation or want of subject- 
matter. The action was dismissed with 
costs A an order was made for the revocation 
of the patent, such order to lie in the office 
for six weeks, or if notice of appeal be given, 
until judgment in the appeal. — ^A malga- 
mated CAB.nUnBTTKK8, LtD. V. BOWDEN 
Wire, Ltd. (1980), 48 R. P. 0. 106. 

680a. .] — In an action for infringement defts. 

denied infringement, A alleged that the 
patent was invalid by reiison of {inter alia) 
want of utility. Pltfs. proved the utility of 
their invontitm ; — Held : the patent was 
valid, A had been infringed. — - Bhitisu 
United Snob Machinery Co,, Ltd. v. 
Lambert lIovvAarH A Sons, Ltd. A (Umbon 
Shoe Machinery Co., Ltd. (1927), 44 
R. P. C. 511 ; sxibaenueni proceedings (1929), 
46 R. P. C. 315. 

680b. 8, P, British United Shoe Machinery 0o.» 
I/TD. V , OiMsoN Shoe Machinery Co., Ltd* 
(1928), 45 R. P. C. 290, C. A. 

680c. S, P, Parkes S. a C^o., Ltd. v. Cooker 
Bros., Ltd. (1929), 46 R. P. C. 241, C. A. 

688a. .] — Rose Street Foundry A 

Engineering Co., I/i’d. v. India Rubber 
OUT l'A I^EUCHA A TEUEoRA»*H WORKS CO., 
Ltd. (1929), 46 R. P. C. 29), C. A. 

Anni>ioli(ni: — Reid. (Mtjrlnrml 1 Gri’.u}«*rs r. B. W. A. 

TooIh, f.td. ( 1 J):r>), 18 1 *. ('. :t;;. 


Part V. — Application for Patent 


700a. Effect ol.] — Samples A indorsements , 

thereon, deposited under Patents A Designs 
Act, 1907 (c, 29), s. 2 (6), can be relied on in 
aid of the Interpretation of the specification, 
A as effective prior publication against a 
subsequent claim. — Notes of Official 
Rulings 1928 (B) (1988), 45 R, P. C. App. iv. 

704. Add, Annotation : — Refd. Re Farbenindustrie 
Akt.*8 Application (1028), 46 R. P. C. 271. 

709a. Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily 
int;ended. — Re Salles’ Application (1927), 
45 R. P. C. 61. 

709b. Power to divide or antedate application on 
second application.] — Be Wingate’s Patent, 
No. 724a, post, 

717. Add. Annotations : — As to ( 1 ) Refd. Re Farben- 
industrie Akt.’s Application (1928), 46 

It. P. O. 271. As to (2) Refd. Re Wingate ’.s 
Patent (1931), 47 T. L. R. 641. 

724 a. Whether prohibition Ues.j — On Oct. 26, 

1928, W. lodged an application A provisional 
specification for a patent for improvements in 
folding spectacles. The complete specifica- 
tion was lodged in July, A accepted in Dec. 

1929, as No. 322,297. In Feb. 1930, notice 
of opposition was given by E. A the T. 
Optical Co. In Apr. 1930, W. lodged 


anothei* application with a complete specifica- 
tion, ditToring only from No. 322,297 in the 
claims, wliicli were fewer in niHnl»or, Init 
widened by t,he omission of certain limiting 
words. This apccificjition wtis accepted on 
Apr. 28, 1030, as No. 328,581. W. then 
inado nri ai>plication foi* a tiivision of the 
])atent under r. 13 of tlui i^ahints Rules, A 
the Comptrollfir allowed it, holding that 
No. 328,58 1 should Ixi treated as an applica- 
tion for a pafyent for an invention excluded 
by amendment from specification No. 322,297, 
A should bear date Oct. 26, 1928, The 
opponents, conUmding that the Comptroller 
could not divide* or antedaU; the application, 
A. that his deidsiofi, in the circumstances, was 
ultra vires the Pa1>en1>s A Designs Ar*t A the 
rules thcjriiunder, moved for a writ of pro- 
hibition to restrain the Comptrrjllor A W. 
trom proceeding witli application No. 328,584 ; 
— Held: (1) the doci.sion of thfi Comptroller 
being in a matter of the adiiiiiiiKtration of 
the Patent Office A the procedure in granting 
a patent, was final, subject to an appeal to 
the I jaw Officer under the Act, A U* directions 
which might be given by the officer under 
wict. 74, A prohibition would not lie against 
the Comptroller or the Law Officer in respect 
of any act or decision so done or made ; 
(2) the division or antedating of an applica- 
tion for a patent provisionally decided by the 


688 I, Degree of vfUUy necesaary to 
yupport paient.,}-^Betd : a definite 
amount of utility is not reoulred by 
law to sustain an Invention ; a aUgtit 
amount of utility beloK sufilciant. 
Dommercial utlUty Is the very essem 
>t a patent. Sc a favourablo reception 


by the purchasing public is strong 
evidence of ^hat degrrie of utility 
required by law. — P beniice v. 
Dominion Bobbxr- Co., Ltd., [J928J 
Eich. O. n. 196.--CAN. 


PART IV. SECT. 8, SUL-SEOT. 2. 

690 f. Effect of TioTviiaer.] — Elbcttro- 
I.VTIC JiiNo Pkookss Co, i>. jPasNOB's 
CoKPuu: Orx Rxduciko Oo. of 
CANADA. LiT^., 11097] Exoh. C. Hy 94 i 
UU 80 I a. C. R. 463 ; 4 D. i. R. 
902. — -CAN. 
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Comptroller before opponents have been 
heard is a matter which can be reopened & 
the decisions thereon reviewed in opposition 
proceedings, according to long established 
practice in the Patent Office, notwithstanding 
that such questions are not specilically 
included in the grounds of opposition 
enumerated in sect. 11 of the Act , — Re 
Wingate’s Patent, [1931] 2 Ch. 272 ; 100 
^ L. J. Ch. 370 ; 146 L. T. 672 ; 47 T. L. R. 641 ; 
48 R. P. O. 416. 

727* For the existing paragraph substitute the 
following paragraph : — 

Injunction to restrain acceptance — Lawful 
ground of objection — “ Secret processes.'^ — 

Where an injunction had been granted^ to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co,, or from doing 
any act which might cause same to be* 
come public or commonly known, & the 
CoriiptroUer-Gcneral refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a “ lawful ground of 
objection ” to the acceptance of the complete 
specification within Patents & Designs Act, 
1907 (c. 29), s. 7 (3), objecting to his duty 
prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 


panted an injimction restraining the 
CJomptroller-Gleneral from accepting the com- 
plete specification, as under s^. 9, on such 
acceptance, the matter would be thrown 
open to public infection, the specification 
being concerned with some of the processes 
which, as between pltf. co. & appct., appct. 
had been restrained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G, on behalf 
of the Comptroller-General imdertook that 
the injunction granted against appct. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might constitute “ a lawful 
ground or objection ” to such acceptance, & 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the ct. below. — Rex 
Co. & Rex Research Corpn. r. Muirhead 
Comptroller- General op Patents (1926), 
96 L. J. Ch. 121 ; 136 L. T. 568 ; 44 B. P. C. 
38, 0. A. 


Part VI. — Specifications. 


773. Add, Annotation : — Refd. Re Dreyfus’ Applns. 
(1927), 44 B. P. C. 291. 

795. Add. Annotations : — Refd. Pope Appliance 
Corpn. V. Spanish River Pulp & Paper Mills, 
[1929] A. 0. 269; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P, C. 289. 

796a. .] — Rose SItreet Foundry & 

Engineering Co., Jjtd. v. India Rubber 
Gutta Percha & Telegraph Works Co., 
Ltd. (1929), 46 R. P. C. 294, C. A. 

A nnotaiion : — Befd. CinoInnntJ Grimlorb (Inc.) v. B. S. A. 

TooIh, Ltd. (1030), 4S U. V. C. 33. 

796b. .] — Pltfs. were owners of letters patent 

for “ improvements in relating to apparatus 
for grinding cylindrical bodies.” The 
machine, the subject of the patent, was 
known as a centreless grinding machine, 
since the work to bo ground was not sup- 
X^orted between centres, but was caused to 
I’otate between the grinding wheel & two 
other points of support. In pltfs.’ embodi- 
ment of the invention & in the machine 
illustrated in the specification, the work 
rotated between a peripherally acting grind- 
ing wheel & a peripherally acting regulating 
wlieel & resteu ui>on a work I'est placed 
hetwoen the two wheels. The specification 
described a theory according to which the 
machine was said to work. Claim 1 of the 
specification was for “a method of grinding 
cylindrical bodies, wliicli consists in suppoi’t- 
ing a substantially cylindrical body in 


operative relation to a grinding surface 
having portions progressively more distant 
from the surface supporting the cylindrical 
body, rotating said body by means of a 
driving member, & in moving said rotating 
body into contact with more distant portions 
of ^id grinding surface as said driving 
member moves said body relative thereto 
when said member engages projecting 
irregularities in said body.” Centreless 
grinders using non-peripherally acting wheels 
either for regulating or grinding were old. 
Pltfs. brought an action for infringement 
against defts. who liad built a machine with 
peripherally acting wheels, similar to pltfs.’ 
machine. Defts. disputed the validity of the 
patent, & also submitteti that, as their 
machine had be^ sold & supplied in parts 
& assembled at the works of the purchasers, 
this did not constitute infringement by them. 
Defts. counterclaimed for revocation of the 
patent : — Held : it had not been proved that 
pltfs.’ machine worked according to the 
theory given in the specification ; the claims 
were not limited to peripheral grinding or 
regulating wheels, but mcluded machines 
whose grinding or regulating wheels were 
discs ; the ” driving member ” claimed was 
a mechanical equiv^ent of a fixed ba^ rest 
which was therefore included in the claim ; 
& therefoi'o the claims were anticipated & 
were invalid for lack of novelty ; ateo that, 
on a construction of the specification put 


PART VI. SECT. 4. SUB-SECT. 1. 

ta. General rules,] — Dk Forkst 
Phonopioi or Canada, Ltd. t*. 
Famous Pi.ay»rb Canadian Corpn., 
Ltd., (1931) Ex. CT. 11, 27 ;S D. L. XI. 
803.— CAN, 


PART VI. SECT. 4, SUB-SECT. 2,— 

A.^). 

q i. of ingredienls .] — 

aiico Products, Ltd. v. Acetoi. Pro- 
ducts, Ino., (lOtel Ex. C. R. 04 ; 3 
D. L. R. 190,— CAN. 
am. As to process.] — Tb© apeoifloa- 
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tion of a patent for a process must 
point out clearly the method by which 
the process is to be performed so as to 
accomplish the object in view. — 
ELEOTROLTTtO ZlNO PROOBSS CX). V. 

Fiibnch's Complex Obb Rbducino 
C o. OF Canada, Ltd., (1927) Etwr. 
C. R. 94.— CAN. 



forward by plifs., the invention had not been 
distinctly stated & that it merely consisted 
in certain, riot novel, adjustments of well- 
toown parts of a well-known machine, &, 
if the patent had been valid, the infringement 
would have been committed by the user who 
operated the machine in the infringing con- 
figuration Sc not by defts., the sellers of the 
machine alleged to infringe. The action was 
therefore dismissed & an order was made for 
revocation under the counterclaim. Pltfs. 
appealed : — Held : the patent was not 
limited to the use of peripherally acting 
wheels & was therefore bad for want of 
subject-matter Sc novelty ; it was als<> bad 
for ambi^ity & want of utility ; & the 

specification as drawn was calculated to 
revent a workman from using the tools of 
is trade. The appeal was therefore dis- 
missed. — Cincinnati Grinders (Inc.) v. 
B. S. A. Tools, IjTD. (1930), 48 R. P. C. 33. 
Annotation: — Refd. Lamflon Paragon Supply Co., Ltd. r. 
Cartcr-DavlB, Ltd. (1930). 48 ILV. C. 133. 

804. Add, Annotations: — Consd. Hanks v, Coombes 
(1928), 46 R. P. C. 237 ; Rose Street Foundry 
Sc Engineering Co. r. India Rubber Gutta 
Percha & Telegraph Works Co. (1929), 40 
R. P. C. 294. 

804a. As to apparatus.]— Hanks v. Coombes, No. 
308b, ante. 

810a. .] — Re Chemischb Pabrik aup Actien 

(VORM E. SCHEIUNG) PATENT (1928), 46 
R. P. C. 403. 

814. Add. Annotation : — Refd. Sharp Sc Hohme J 
Inc. V. Boots Pure Drug Co. (1928), 46 R. P. C. ! 
163. I 

843. Add. Annotation : — Refd. Rs Chemische j 
Fabrik auf Actien (Vorm E. Schering) Patent . 
(1928), 46 R. P. C. 403. 

894a. Suitable drawings — What are.] — Re Stan- 
dard Telephones & Cables, Ltd.’s Appli- 
cation (1928), 40 R. P. C. 183. 

910. Add. Annotations : — As to (3) Refd. Hoyce v. 
Morris Motors (1927), 44 R. P. C. 106. 
Generally. Refd. Parkes Samuel Sc Co. r. 
Cocker Bros. (1929), 46 R. P. C. 241. 

918. Add. Annotation Refd. Mellor v. Beard - 
more (1927), 44 R. P. C. 175. 

921. Add. Annotatiom : — As to (1) Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 175; Sharp Sc 
Dohme Inc. v. Boots Pure Drug Co. (1928), 46 


¥oL XXXVI— Patents. Oases 79SI>-12iaa. 

R. P. 0. 153; Rc Stmon-Oarves Sc Robinson’s 
Patent (1928), 45 R. P. C. 407. 

996. Add. Annotations: — Apld. Hanks v. Coombes 
(1928), 46 R. P. C. 237. Consd. Rose Street 
Foundry Sc Engineering Co. r. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294, Refd. Re Farbenindustrie 
(I. G.) A. G.’s Patents (1930), 47 R. P. C. 289. 

1040. Add. Annotation : — Consd. Rose Street 
Foundry Sc Engineering Co. v. India Rubber 
Gutta Percha Sc Telegraph Works Co. (1029), 
46 R. P. C. 294. 

1081. Add. Atrnotation: — Refd. Fuel Economy 
Co. V. Murray, [1930] 2 Ch. 93. 

1178. Add. Annotation Consd. Re Farben- 
indiistrie (1. G.) A. G.’s Patents (1930), 47 
R. P. C. 289. 

1205a. Order of Court of Appeal In action 

for Infringement.] —Douglas Packing Co. 
(Incorporated). Douglas PE(mN Corpn.&j 
P osTUM Co. (Incorporated) v. Evans Sc 
Co. (Hereford & Df.von), Ltd. (1929), 40 
R. P. C. 493, C. A. 

1209. Add. Annofaiion : — Refd. Ihi Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch, 
310. 

1212. Add. Ayxnolation : — Refd. Sh!in>o Sc. Dohme 
Inc. V. Boots Pure Drug t\) ( 1927), 44 R. P. C. 
367. 

1213a. — — — .] Trf'ttcrs patent 

were grantc^d in 1916 for a “ niothod Sc 
apparatus for separating quautities of nioH/on 
glass or like material from inass.” Claim 1 
was as follows : ” The metho»l of delivering 
charges of viscous glass from a viscous m»ss 
thereof which consists in prodin ing by pre- 
forming a charge of glass ol* sik Ii foriii tSi 
dimensions Sc ho relab^d to condition 
imder whicdi it is to be diq>osit'Od that it will 
vi:>t fold, lap or coil wJnin 8o deimsitod, Sc 
depositing it in such a rnaiiner that it will 
not fold, lap or coil.” After eouirrujiicing an 
action for infringement., pltfH. rnf>vod for 
leave to amend the specilioation pursuant 
to Hect. 22 of Patents Sc Designs Acts, 1907- 
28, but deleting some of the claims Sc certain 
o])tional alternatives, Sc l.y ineoj*f>orating 
other (5oris(;quential amondfuents. Defts. 
conteri(hMi that tlie amended form of (me 
claim, wiiich was appendant ujuai a claim 
which the amendment sought to delete^ was 


PART VI. SECT. 4, SUB-SECT. 4. 

966 i. Whether necessary to distinguish 
noveUy or improvement-general rule.] 
— A patentee. In a patent for an 
imppoveraont on a known device, must 
not throw his not so wide as to omit 
to disclose honestly what bolong:9 to 
the prior art os distinct from his new 
claim. — B krqbon v. De Kkrmor 
Eleotrio Hratixo Co., Ltd., 11927] 
3 D. L. 11. 99 ; [1927] Exch. C. R. 181. 
—CAN. 


PART VI. SECT. 6, SUB-SECT. 1. 

989 i. Necessity for daim.] — (1) A 
patentee must define 8c limit with 
precision what he claims to have 
invented, & evorythl^ not clearly 
claimed hecomeBpublici Juris. ^ 

(2) A patentee must clearly sot forth 
the various steps in a process claimed, 
8c if desUrnndly or unskilfully he makes 
it ambiguous, vague or Indeflnite, the 
patent is bad. — Klectrolytio Zi.vc 
Process Co. v. French's Complex 
Orb Reducing Co. of Canada. 

[19271 Exch, O. R. 94 ; 

8. O. k. 462 ; 4 D. L, R. 902.— CAN. 


989 il. .]— AnytUluK dlscloHtMj 

in tho 8pecifl(5ations of a patent, isi for 
which no * claim is made, boconusa 

pultlici juris.— llEfWKOs v Drc Kehmou 

Elfxtrk? Heating Co.. ^ ^ 

5 D. L. It. 99 ; (19271 Exch. C. H. 181. 
—CAN. 

992 i, Nccessily for clear shUernent.]-” 
ELK<rruoLVTic Zinc Procehs Co. v. 
Frk.vch’s Com^LKX Ohk flEotciNa 
Do. OF Canada, Ltd.. No. 989 I, a.Uc . — 

:an. 

k i. Failure to claim advisaljlc athlition 
ts necessary element of inventitm.] - 
►Vhere In tne spociflcatlon in a patent 
or an oven tho patentee states that a 
certain device or addition Is advlMuble 
>r preferable, but docs not claim it 
ts a necessary element of the Invention, 
my oven s<.» constructed as to rcprcHcnt 
be Invention patented, but without 
(uch additional device, wDl be an 
nfringement of the patent.— S emkt* 
Jolvay Co. V . CoMH. of Patknth, 
19271 3 a L. R. 38.^: [19271 Excdi. 

L R. 218 ; affd.. [1929] 4 1). L. R. 1081 ; . 
J. C. R. 172.— CAN. ' 
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PART VI. SECT. 6, SUB-SECT. 1.— A. 

1059 i. (icncral rnJr. - -Quc^Lion for 

jiuluc IdcnlUy of two inw.niitmH.^ — 

tlclfi : tbo c.oimtructioTi of the laiuftiaBc 
of the spwjllication of a patent 1 h a 
fjucHtion of law for the pltf. cij.’h 

HpfMiificatlon covered not inercjly the 
pDioIsc mechaiilMtii d*f?(erih(sd, but the 
attaininout of a novel result at which, 
accordlujf to th«! arbitrator’s IlndiujfH, 
deft.'H niaciiino was de.slgraed to arrive 
by moans of a prooews HubstiAutlally 
erjuivulent Ui that disclosed in pitf. 
co.’s Mpcclflcation, stioh UrulliucH in 
eonHe<UiencM5 ostablishluff what Is In 
law an Infriiikcnieut of pltf. co.’s 
patent. — F aumers’ Milking Macuiink 
0>., L ri>. V. Knapp, [1928] N. Z. L. It. 

N.Z. 


PART VI. SECT, 6, SUB-SECT. 2,— C. 

1105 I. General rule .] — Th<3 language 
In a patent should be liberally con- 
strued with a view to maintaioing its 
validity. — D avis Log 8c Haft Patents 
Co. V. Gatiikls (B. C.). [19271 4 
D. L. R. 95 ; 119271 2 W, W. R. 758.— 
CAN. 
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inadmissible i—Held : leave be panted to 
amend the specification by deleting the 
^ims desired, appendant claim to have the 
whole of the claim to which it was appendant 
incorporated in it, & by deleting the optional 
alternatives as asked for ; the costs of the 
motion &> the costs of & occasioned by such 
amendments of the pleading as were necessi- 
tated by the amendment of the specification 
to be defts. in any event. — ^H ollandschej 
(N. V.) Glas-en Metaaebank v, RookWABB 
Glass Syndicate, Ltd. (1931), 48 R. P. O. 
426. 

1248. Add, Annotation: — ^Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 10.5. 

1257a. .] — Letters patent were granted in 

1927 for “ an improved reflector & adver- 
tising sign for window, shop, & general 
display purposes.** Claim 1 was as follows : 

A combined lighting unit & advertising 
sign of the kind hereinbefore referred to 
wherein the means for carrying the lamp or 
lamps is formed integral with the portion of 
the body of the sign which acts wholly as a 


reflector.** After commencing an action for 
infringement, pltf. moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents & Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to one embodying a particular means 
of suspension : — Hela the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention which 
had not been, foreshadowed in the original 
BpeciflcaUon Sc was a different invention from 
that claimed by the original meciflcation. 
The motion was dismissed with costs. — 
Walsh v. Albert Baker Sc Co. (1898), Ltd. 
(1930), 47 R. P. C. 283 ; 47 R. P. 0. 458, 
0. A. 

1261a. Amendments altering basis of selection 
patent.] — Ee Parbbnindustkib A. G.*s 
Patents, No. 351a, ante. 

1837a. Costs occasioned by amendment during 
action for Infringement.] — Hollandsche 
(N. V.) Glas-en Mbtaalbank v. Rockwarb 
Glass Syndicate, Ltd., No. 1213a, ante. 


Part VII. — Grant of Patent 


1352a.. .] -JKc A. B.*s Application 

(1902), 19 R. P. 0. 403. 

1858. Add. Annotation : — Aa to (2) Retd. JRc 
Wingate’s Patent (1931). 47 T. L. R. 541. 

1868a. .] — The manufacturer of a 

particular article may^ be regarded as 
xnteresteci in commercial processes for making 
such article marketable ; but an opposition is 
not necessarily admissible, merely because 
it is not frivolous, vexatious or blackmailing. 
— Re Clavhl’s Application (1928), 45 R. P.O. 
222 . 

1364. Add. Amiotation : — Held. Rc OlavePs Appln. 
(1928). 45 R. P. 0. 222. 

1869. Add. Annotation : — Consd. Re OlaveTs Appln. 
(1928), 46 R. P. 0. 222. 

1413* Add. Annotation : — Apld. Re Oarpmael’s 
Application (1928), 46 R. P. C. 321. 

1419. Add. Annotation : — Folld. Re Oiirpmaers 
Application (1928), 46 R. P, C. 321. 

1437. Add. Annotation: — Reid. Re Mooney’s 

Appln. (1927), 44 R. P. C. 294. 

1495a. .] — Re Cahpmael’s Application 

(1928), 46 R. P. 0. 411 

1496a. Interlocutory orders— Order for dis- 

covery.] — A. having applied for the grant to j 


him of letters patent, the application was 
opposed by B., who claimed that he was the 
first & true inventor. In the course of the 
proceedings before the Comptroller an order 
for the discovery Sc production of documents 
was made against A. A. thereupon applied 
by originating summons by way of appeal 
asking that the order be set aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction : — Held : the juris- 
diction of the ct. to entertain the appeal was 
excluded by sect. 11' (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer thereby made 
includes not only final decisions but inter- 
locutory matters ; Sc this is not affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal . — Re Robertson’s Application for 
Letters Patent, [1930] 1 Ch. 186 ; 99 
L. J. Ch. 146 ; 142 L. T. 807 ; 46 T. L. R. 
17 ; 47 R. P. C. 215. 

1505a. Disclosure of vital documents — ^Tlme for — 
Not limited to five ds^s provided by rule 48.1 — 
Notes op Official Rulinob (1929) B. (1929), 
46 R. P. C. App. iii. 


Part VIII. — Register of Patents. 

1522a. Agreement as to ownership.]— Re Smith’s (H. B.) Patent (1929), 46 R. P. C. 400. 


Part X. — Assignment and Devolution of Patents. 

1534a. Agreement tor assignment — Whether repre* ! inventor ** material misrepresentation.] — 

sentatlon that grantee was original | Held : it had not been proved that a matmal 


part X. SECT. 3. j rojfoiUiea ‘by cuaigrteeB — Covenant to | Orbbn v. Watsok (1884), 10 A. R. 

1646 1. Owenant for payment of I “ toommt defend ** W aeatgnor.h- I 113.— OAH. 
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zni8P6preB6Kita^ibii hod boon niftdo* — T homp- 
TON t>. JiaraTOMON (1928), 46 B. P, 0. 309, 
P* O* m 


ConBtrucUoiiO— /See Nos. 1666-1667a, 

potsL 

1646. Add, Annotations : — Reid. Palmolive Co. (of 
England) v, Freedman (1927^, 44 T. L. B. 86, 

^92^*2^8*74^“*’ *’• 


1557a. Of all patents In relation to preparation 

& application of gutta peroha—What patents 
W®®incntJ — B ewley v, Hancock 
(1866), 6 De G. M. & G. 391 ; 26 L. T. O. S. 

289 ; 4 W. R. 334 ; 43 

B. R. 1286, L. 0. 


By Joint owners of patents — Assignments 

to contain covenants by vendors *’ that 
patents valid — “ & such other covenants as 
may be reasonably required.*’] — See CoN- 
TRAcrr, Vol. XII., pp. 29, 30, No. 73. 

1667b. Assignment of all assignor’s Interest in 
patent — Passes right to apply for extension 
of term.] — He Beai^d & Sco'rr’s Patent, Re 
Scott & Beard’s Patent (1927), 45 R. P. 0. 
31. 

1562. Add, Annotation : — As to (3) Apld. Tho 
W. H. RondaU, [1028] P, 41. 

1677. Add, Annoiaiion : — Refd* Curtis Browu, 
Lt<l. V, Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1020), 14 Tax Cas. 744. 


Part XL- 

1590. Add, Citation : — 28 R. P. C. 229. 

Add. Annotation : — Retd. Lacteosote v, Albcr- 
man, [1927] 2 Ch. 117 

1608. Add. Annotation : — As to (1) Apld. Huntoon 
Co. V. Kolynos (Incorporated), [1930] 1 Ch. 
528. 

1608a. .] — (1) A licence to “ make 

use, exercise, & vend ” a patented invention 
for a particular form of collapsible tube 
contained a condition that the licencees 
should purchase from the inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 
being not within the protection ot L. i 
patent : — Held : the condition was null & 
void under Patents & Designs Act, 1907 
(c. 29), 8. 38. 

^ (2) Another condition in the licence pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
A; prosecute all legal proceedings in respect 
of infringement or suspected infringement of 
the patent : — Held : in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by tho licencees was not 
such a breach of the contract as would dis- 
entitle the assignees of the licencors to sue 
ujpon another stipulation contained in it. — 
Huntoon Co. v, Kolynos (Incorporated). 
[1930] 1 Ch. 628 ^ 99 L. J. Oh. 321 ; 143 
L. T. 166 ; 46 T. L. R. 263 ; 47 R. P. C. 
403 ; subsequent proceedings, 48 K. P. 0. 9S, 
0. A. 

160Sb. Interdependent conditions — What are.}-- 
Huntoon Co. v. Kolynos (Incorporated), 
No. 1603a, ante, 

1608. Add, Annotation : — Refd. Fuel Economy 
Co. V, Murray, [1930] 2 Gh. 03. 


-Licences. 

1600. Add, Annoiation : — As io (1) Dbtd. Fuel 
Economy Co. v, Murray, [1930] 2 Ch. 93. 

1638. Add, Ayinotation : — Refd. Huntoon Co. v, 
Kolynos (Incorporated), [1930] 1 Ch. 628. 
1650. Add. Annoiaiion: — Refd. Curtis Brown, 
I.ttd. V. Jarvis, Jarvis r. Cm Us Brown, Ltd. 
(1929), 14 Tax Cas. 744. 

1651a. .] — Held: the phrase “ the public 

interest ” was to be construed In its widest 
meaning, &; not simply viitb regard to tho 
purchasing public . — Re Brownie WmiULissb 
Co. OF Great Britain, J/ru. (1929), 46 
T. L. R. 584 ; 46 K. P. C. 457. 

Annotation Reid. Jte Loowo nadioCo.’w (lUil'J). 

46 H. P. C. 47». 

16*''‘2. Add, Annotation: — Generally, Consd. He 
Brownie Wireless Co. of Great Britain 
(1929), 46 T. L. B. 5Si. 

1655a. — — — — He Brown lie Wireless Co. 

OP Great Britain, Ltd. (1929), 45 T, L. II, 
584 ; 40 li. P. C. 457. 

Annofaliim : — Refd. Itr Loown Ttadi/) Co.’h Applicaliorj 
(U>2!i). 46 li. P. 0. -17 if. 

1656a. Question of degree .] — He Lokwe 

Radio Co., Ltd.’h Applications for the 
GRANT OP COMPULSORY LICENCES (1929), 46 
R. P. C. 479. 

1665. Add. Annotation : — Refd. He Brownie Wire- 
less Co. of Great Britain (1929), 45 i\ L. R. 
584. 

1665a. Undertakings to Comptroller General 

— Should not be required,] —/to Lokwe Radio 
C o., Ltd.’s Applications for the grant of 
COMPULSORY Licence-s (1929), 46 R. P. C. 
479. 

1666a. Cancellation of endorsement Procedure.] — 

(1) Where a applies, under sect. 


PART XL SECT. 1, SUB-SECT. d.—B, 

1604 V, ,1 — In an action for 

royaitiea against licensee of a 
Wtent: — Held: No covenant that 
the Mtent was valid was to be Implied 
la the asreemeut, the licensee is a 
purchaser of personal property 8l the 
rule of eafjcat emptor applies. A judflr- 
uient dedoiiing the patent void would 
be no defence to an action for royalties. 
7 "Akdeiwon V. Seocpako. Ltd., 11031] 
ID. L. E. 204; 66 O. L. R. 105.— 
CAN. 


PART XL 8B0T. 1, SUB-SECT. 6. 
•S* 8^-a$9tgnmemt — PosUicn of 


parties,}— H ill r. Moisan, 11027] 2 
D. L. 11, 1089.--CAN. 

PART XL SECT, 1, SUB-SECT. 8. 

)i j, TnvalidUu of patent ,] — 

Cbann'XLL V, O'Cedar Cowpn. (1927), 
60 O. L. R. 525 ; rarie</,( 1 028 1 3 D. L. K. 
843 ; 11928] 8. O. II. 642.— CAN. 

PART XL SECT. 2. SUB-SECT. 4. 

sq. Nfm-Tnanvfanture in Canada — 
Com when imported unrfawfwbly Inrye,] 
— Mitchell Co. v. Atlas Systems, 
C1929] 1 D, h. R. 558.— CAM, 
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I PART XI. SECT. 2, SUB-SECT. 2. 
j 1662 i. Grant oflieencr — On what lerm» 

I granted — fAeewwi fee — Hofw calculated.] 
J — CJonsolidated Wafer Co., Ltd. v. 
I International Conk Co., Lti>., fl927) 
1 D. L. H.402 ; (1927] 8. 0. R. 300.— 
CAM. 


sL Appeal — Prom ExeJumutr Court — 
Procredingfi uruler Palent Ad, 2928 
(e. 23), s. 40 — Jurisdietion of ffttpreme 
Court o^ Canada.] — Conbolidatsd 


WAfTIB 


Ltd. V, INTBIINATIONAL 


Com* Co., Ltd., [19271 1 D. L. K, 402 ; 
[19271 6. O. R. 800.^AN* 



Cases 166ftir—17fi0b. English and Ebipibe Digest Supplement. 


24 (5)i of Patents & Designs Acts, 1907 8c 

1919, for the cancellation of the indorsement, 
“ licences of right/’ on a patent, the Comp- 
troller-General of Patents may advertise the 
application, indicating the procedure to be 
followed by any person wishmg to oppose it, 
may require the filing of statements & 
evidence by the patentee 8c an opponent, 8c 
may hear the parties before deciding the 
application. 

(2) Rules 73, 74, & 76 of Patents Rules, 

1920, are mlra vires 8c valid. — R. v, Comp- 
troller-General OF Paitjnts, Ex p, Engl, 
[1930J 1 K. B. 617 ; 99 L. J. K. B. 271 ; 142 
L. T. 600 ; 47 R, P. C. 118. 

1669. Add* Annoialion : — As to (1) Refd. Con- 
stantinesco v* R. (1927), 11 Tax Oas. 730. 

1673a. .] — (1) No action for a de- 

claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt, department con- 
cerned is competent or open to the patentee 


under Patents 8c Designs Act, 1919 (c. 80), 
8. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true effect of sect. 8 is to 
give merely a right of compensation to the 
patentee against the Crown for the use by 
its officers of his invention for the purjioses of 
the Crown, 8c it does not give any right in 
itself to sue the department concerned. 

(2 ) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 
Crown has the right to use the patent on the 
statutory terms set out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds. — Rowland & Mac- 
kenzib-Kennedy r. Air Council (1927), 90 
L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. L. R. 
717 ; 44 R. P. C. 463, C. A. 

Annotaiions: — Oenerally* Befd. Mackenzie-Eennedr v. Air 
Council (1027), 138 L. T. 8 ; Gillcfirhan v. Minister of 
Health (1931), il L. li. 439. 


Part XII. — Term 

1681a. Being beneficial owner.] — lie White 

8c Gray’s Patent (1027), 46 R. P. C. 119. 

1684a. — — Interests of foreign shareholders 
acquired by Public Trustee — Patents & Designs 
Acts, 1907-1919, s. 18 (6).] — Re Stiulino’s 
Patent, Re Stirling k Schmidt’s Super- 
heating Co. (1910), Ltd.’s Patent (1928), 

.40 R. P. C. 133. 

1687a. Joinder of grantee — Application by 
assignee.] — Where a grantee declines to join 
in on application for the extension of the term 
of a patent 8c lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the suninnons. — Re Beard 8c Scott’s Patent, 

Re Scott & Beard’s Patent (1927), 46 
R. P. C. 31. 

1687b. Discretion of court to dispense with.]— 

Re Dresslbr’s Patents (No. 2) (1928), 46 
R. P. C. 165. 

1687c. .] — Re Smith’s (E. J.) Patents 

(1928), 46 R. P. C. 166. 

1687d. .] — Re Allen 8c Bennfttt Bros. 

Ltd. Patents (1929), 46 R. P. C. 397. 

1687e. Assignor.] — Re Owen’s Patent (1928), 40 
R. P. C. 33i 

1687f. Person entitled to apply for Convention 
patent.] — A co. became entitled in 1914 to 
apply for a patent in this country for an 
invention protected by letters patent in 
America dated May 18, 1914, 8c was therefore 
in a position to apply under sect. 01 of 
ConsoUdated Patents & Designs Acts, 1007 
8c 1919, for a Convention patent, the date of 
which when granted would be the same as 
that of tlie American letters patent. Owing 
to the war the co. made no application for 
any gi’ant of letters patent until Moi*. 1920, 
when by virtue of powers of extension 
vested in tlie Comptroller under temporary 
rules made by the Board of Trade & having 
statutory force, a grant was made to the 
co. of letters patent in respect of the 
invention. Shortly before the expiration of 
this grant the co. in 1929 applied by .origin- 
ating summons for an extezusion of the term 
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of the letters patent on the ground of losses 
which they alleged they had suffered by 
reason of the war : — Held : the patentees 
having been entitled to apply for- a Con- 
vention patent were within the description 
of “ patentee as such ” in sect. 18 (6) of 
Consolidated Patents 8c Designs Acts, 1907 
8c 1919, the application for a grant had been 
properly i)ostponed, 8c they had suffered loss 
or damage owing to the war. They were 
therefore entitled to the extension they 
sought. As the term of the letters patent 
had expired at the date of the hearing a 
re-grant was necessary. — Re Western 
Electtric Co., Ltd.’s Patent, [1931] 1 Ch. 
68 ; 100 L. J. Ch. 82 ; 144 L. T. 299 ; 46 
T. L. R. 649 ; 48 R. P. 0. 166. 

1706a. .] — Re Beard 8c Scott’s Patent, Re 

Scott & Beard’s Patent (1927), 45 R. P. C. 
31. 

1711. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1743. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Niimberg A. G. Patents 
(1929), 47 R. P. C. 193. 

1750a. .] — Re Neufeldt 8c Kuhnke G.m.b.H. 

Patents (1930), 47 R. P. C. 663. 

1750b. .] — P. 8c B. were the grantees of two 

patents. The first patent was granted in 
respect of an invention for “ improvements 
in or relating to gyro-compasses.” The 
second patent was granted for another 
invention for ” improvements in or relating 
to gyro-compasses.” P. died on Aug. 4, 
1920, 8c under his will the patents became 
vested in B. On June 17, 1930, leave was 
granted to present the petition out of time : 
— Held : the inventions were of exceptional 
merit 8c utility ; the patentees had made a 
substantial loss 8c in the circumstances no 
objection should be taken to the accounts ; 
& each patent should be extended for ten 
years from the date of eiroiry in each case. — 
Be Perry 8c Brown’s Patents (1980), 48 
R. P. C. 200. 
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1765. Add. Annotations: — Consd. Maschinen* 

fabrik Augsburg>Niirnberg A. G. Patents 
(1929), 47 K. P. C. 193. Refd. Re Neufeld. 
& Kuhnke Patents (1930), 47 R. P. C. 653. 

1777. Add, Armotaiion : — As to (4) Consd. Re 
Neufeldt &, Kuhnke Patents (1930), 47 
R. P. 0. 663. 

1783. Add. Annotation : — As to (2) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 653. 

1795, Add. Annotation : — Consd. Re Neufeldt & 
Kulmke Patents (1930), 47 R. P. C. 653. 

1886. Adid. Annotations : — Consd. Re Maschinen- 
fabrik Augsburg- Niimberg A. G. Patents 
(1929), 47 R. P. C. 193, Refd. Re Neufeldt 
& Kuhnke Patents (1930), 47 R. P. C. 653. 

1863. Add. Annotation: — As to (1) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
R. P. C. 653. 

1883a. .] — Be Lake’s Patents (1928), 46 

R. P. C. 136. 

1904. Add, Annotation : — Refd. Be Maschinen- 
fabrik Augsburg-Nurnberg A. G. I'atents 
(1929), 47 it. P. C. ’93. 

1914. Add, Annotation -Consd. Re Neufeldt & 
Kuhnke Patents (19.30), 47 R. P. C. 653. 

1925a. Patent endorsed “ licences of right ” — 
Form of order for extension.] — Re Sandeiis’ 
(Thomas) Patent (1931), 48 R. P. C. 342. 

1944. Add. Annotation : — Refd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1945. Add, Annotation : — Refd. Be Maschinen- 
fabrik Augsburg-Nurnberg A. G. Patcints 
(1929), 47 R. P. C. 193. 

1955. Add. Annotation As to (2) Consd. Re 
Maschinenfabrik Augsburg-Nurnberg A. G. 
Patents (1929), 47 R. P. 0. 103. 

ig5Qa. .] — Re Maschinenfabhik Augs- 

bukg-NOrnberg a. G. Patents (1929), 47 
R. P. C. 193. 

1959a. Not confined to profits of petitioner assignee 
— Includes profits of original inventor & all 
subsequent holder.] — Rc Maschinenfabrik 
Augsburg-NOrnberg a. G. Patents (1929), 
47 R, P. C. 193. 

1997a. Irregularity in service of advertise- 

ments— Excused.]— Re Panicali & Brenni’s 
Patent (1927), 44 E. P. C. 500. 

2005a. Withdrawal of opposition —Terms on which 
permitted.] — ^ Re Maschinenfabrik Augs- 
burg -NOrnberg A. G. (1929), 47 R. P. C. 
103. 

2005b. Necessity for accurate statements in 
affidavits.]— Re Brown & Bostock Patent 
(1931), 48 R. P. C. 216. 

2012. Add. Annotation Re Maschinen- 

fabrik Augsburg-Nurnberg A. G. I’atents 
(1929), 47 R. P. C. 193. 

2021. Add. Annotofion /—Refd. Re Chambers’ 
Patent (1927), 44 R. P. C. 332. 

2021a. Rc Bouter’s Patent (1928), 46 

R. P. C. 268. 

2023a. Six months after expiry,]— Re Horst- 

MANN, HORSTMANN A EdGAR’S I ATENT 

(1928), 46 R. P. C. 1. 

2027a. Notice of opposition.! — Be 

CHINENFABRIK AUGSBURG-NtjRNBERO A. G. 

Patents (1929), 47 R. P. C. 193. 

2029a. •] — Re Morp’s Patent 

(1929), 46 R. P. C, 836. 


2031. Add. Annotofion: — Refd. Re Higginson & 
Arundel’s Patent (1027), 44 R. P. O. 430. 

2036a. .] — Re British Thomson-Houston 

Co., Ltd.’s Patent (1920), 46 R. P. C. 
S(M. 

Annotation : — Mentd. lie Western Electric Company's 
Patent (1030), 46 T. L. 11. 549. 

2044a. .]— Re Wade’s Patent, 

Re Douglas’ Patent (1920), 46 R. P. C. 618. 

2056. Add, Annotation : — Consd, Re Neufeldt Si 
Kulmke Patents (1930), 47 11. P. C. 663. 

2060a. ~ .] — Re Clyde & Bobbie McInnes, 
Ltd. Parents 46 R. P. C. 429. 

2062a. .] — Re Gilbert’s Patents 

(1927), 44 R. P. 0. 527. 

2062b. .]— Rc Western Electric Co., Ltd.’s 

Patents (1927), 45 R. P. 0. 117. 

2064a. Loss partly made good by subsequent 

profits,] —An application for an extension of 
the term of a pateni/ was opposed on the 
ground {inter alia) tliat sales lost during the 
war had been balanced by ticciimulated de- 
ferred sales after th(^ war : — Held : there 
had been a loss which liad been in part, but 
not wholly, made good by a subsequent gain, 
& an extension of two ^ a half years should 
be granU'd. — lie Higoinwon & Arundel’S 
Patent (1927), 44 It. P. C. '130. 

2064b. .] — Held : in order* to show that 

a loss had been counltTbalancuil by subso- 
.queni gains, it should be ostablishod that, as 
the result of the cessation of hostilities, tlrose 
who had been holding up t-heir demands ha<i 
loosed them, so that, in the post-war years, 
the arrears of orders had been executed in 
addition to the work which would normally 
have been done in the normal devclo])ment 
of the patent.— Rc Bates A' Ignited Shoe 
MA( miNEUY (’o., liTD.’s PATENT, Rc BATEB 
Kjciiards a Pnitei) Shoe Machinery Co,; 
Ltd.’s Patent (1928), 45 R. I*. O. 270. 

2064c. .] — Re Bouyer’s Patent (1928), 46 

R. P. 0. 208. 

20773i. Illness of patentee owing to war.}— R« 
Evanovitch’s I’ATENT (1928), 40 11. C. 
108. 

2090a. .y Re Enfield Cycle Co., Ltd. & 

Smith’s Patent (1927), 44 K. P. C. 526. 

2094. Add. Annoialion : — Refd. Re Chambers’ 
Patent (1927), 44 R. P. 0. 332. 

2105a. .] -Re Spengler’s Patent (1929), 46 

R. P. 0. 331. 

2112. Add , Annnluiion Re Chambers’ 

Patent (1927), 44 H. P. (h 332. 

2113a. .] — Electrical Iteseaich J^roducts, Inc., 

6c Standard Telei)hone8 6c Cables, Ltd., 
applied by originating summons for the 
extension of the term of a iratent granted in 
respect of “ improvements in electric wave 
amplifying apparatus.” The patent cx- 
pir^ prior to the hearing of the summons. 
The application was opr»osed by Radio 
Manufactures Assocn., Columbia Grapho- 
pbone Co., Ltd., Mullard Radio Valve Co., 
Ltd., Mitcham Works, Ltd., 6c Philips l-amps, 
Ltd. The omionents denied that any loss 
w'as suffered by reason of the war, & aJloged 
that by the earlier development by reason of 
the war of various uses to which the patent 
could be applied, the use of the patent had 
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been accelerated & not retarded by the war. 
^ey further oontended that the ct. must not 
consider the mere length of time lost, but its 
relative value compared with a similar period 
of time at the end of <^e life of the patent : — 
Held: the opponents failed to show that 
appets. had been compensated by reason of 
the war for loss of opportunity for the period 
during which they were prevented by the 
war from dealing with the patent, & that the 
patent should be extended for four y^rs.-— 
Ke Westbbn Eijbjctiuc Co., lym/s Patent 
(No. 276 OF 1916) (1931), 48 B. P. O. 218. 

2124. Add, Annotation : — As to (2) Consd. Be 
Western Electric Co.’s Patent (1030), 46 
T. L. B. 649. 

2127a. .] — iJcMBLIJNGBB*8PATENT,i?eAUTO- 

MATio Telephone Manufaoturinq Co., 
Ltd. (1928), 46 B. P. C. 4. 


— Bs Hooa & Cabr’e Patents 
(1927), 46 R. P. 0. 120. 

213Db. Three years* dlllerenee In grant — Jonm- 
ment.]— Educational Supply Assocn., 
1td.*8 Patents (1928), 46 R. P. 0. 330. 

2186a. Within statutory definition of patent.] — 

Be MaBCHINENFABBIK AUGSBURO-N(fRNBEBa 

A. G. Patents (1929), 47 R. P. 0. 193. 

21361). Right to extension — Limited to period of 
extension of main patent.] — Be Maschinen- 
PABKIK AUGSBUBG-NOBNBERG A. G. PATENTS 
(1029), 47 B. P. C. 193. 

2186c. What must be considered.] — Be 

Maschinenfabbie Augsbubg-NOknbbbg 
A. G. Patents (1929), 47 B. P. 0. 193. 


2130a. 


Part XIII. — Revocation. 


2174a. Prior publication.] — In the case of on 
application for the revocation of a patent 
already granted, appet. must establish his 
case in the clearest possible manner, & where 
prior publication is relied on, it is necessary 
to point to a clear & specific disclosure of 
something which <?an fairly be stated to be 
the patentee’s invention . — Be Lowndes* 
Patent (1927), 46 R. P. C. 48. 


2251a. — — — Be Kobrner’s Patent 

(1928), 46 R. P. C. 442. 

2254a. Application to make order rule of court - 
By Side Bar Motion.] Practicb Note 
(1930), 69 L. Jo. 80; 169 L. T. Jp. 64; 
[1930] W. N. 9. 


Part XIV. — Infringement 


2281a. — Stelos Re-Knit, I/n>. v, Ladda- 
Mend Co., 1/rD. (1931), 48 B. P, C. 4.36. 

2312. Add, Annotaii'Ons : — Retd. Sharpe A I>ohme 
Ino. V. Boots Pure Drug Co. (1928), 46 B. P. O. 
153 ; Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills (1929), 98 L. J. P. C. 60. 

23d7a. Form of patented article modified.] — 

The patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
A sell the tube & cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a modilied form 
of tube A cap unstamped : — Held : the 
modified form was not within the patent, & 
there was consequently no infringement. — 
Huntoon Co. v, Kolynos (Incorporated) 


(1930), 47 T. L. B. 57 ; 47 B. P. C. 430 ; 
affd,, 48 B. P. 0. 98, C. A. 

2344a. Attached to article.] — The 

owners of letters patent relating to electrical 
batteries brought an action for infringement 
against defts. claiming damages & an in- 
junction restraining them from infringing by 
selling certain batteries of the D. T. G. type 
manufactured by pltfs. below autliorised 
prices. It was alleged by pltfs. that each of 
the said batteries had a label pasted upon^it 
that it must not bo sold below the catalogue 
price fixed by the patentee, & was enclosed 
in a carton on which was printed a notice in 
the same terms. P. J. S., trading as deft, 
firm which carried on business at a shop in 


PART Xin. SECT. 1, SUB-SECT. 1.— A. 

• 0 . Person iniercsial--Who i’«.] — 
Ir’ltt. id liooDHOe ill Canada of a patent 
idsued to Q. Oo., relating to iinprove- 
luenle in cooling containers, deft. 
W. 8, Incorporated is the owner of a 
patent for ImprovomontB in a xaethod 
of it^frigeratlon, & the other deft.. Is 
Hooiisoe under the same patent. : — 
field : where an iitdiridinU is using an 
Invention in ivspeot of which another 
person claims to have a nateut, which 
the nnllconseil user Ih>1Jovob to be 
invalid ; or whore a person Is desirous 
of using anytlilug desurliHid in a patent, 
but, which patent ho has reason to 
iHdicTe is void, thou ho has such an 
interest as to qualify him to Initiate 
proceedings to annul suoh letters 
patent : & is a poraou “ Interested 
within the rules of this ct. — HsnuaBR- 
AiiNo EgmpMEisT, Ltd. v. Dbummond 


& Qaltham System, Ikoouporatkd, 
IlUaOl Kx. 0. 11. 154 ; 4 D. L. K. 926. 

—CAN. 

PART XIU. SECT. 1, SUB-SECT. 1.— B. 

•p. Procee^litigs bif informedion — 
ValidUy,] — fJeM: the present action 
to impi^ach & annul ceixain patonts of 
in^ontJon instituted in this ot. 
Infommtlon in the name of the A.-u. 
of Canada was properly Instltutwl 
under rule 1 6, not, withstanding the pro- 
visions of sect. 37 of Patent Act pro- - 
Tiding for procedure by scire fdeios; \ 
(2) the Exchequer C?t. Act authorises 
the Oown to Institute proceedings 
upon the liifomatlon of the A.-O. of ' 
Canada to impeach a patent of in- 
rention, without showing that It is 
otherwiso a party interested.-*— li. v, 
Mysna CanjOdian Aibcraft Oo., LTD., 
{1931] Ex. C. R. 144.--CAM. 
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PART XIII. SECT. 1, SUB-SECT. 2.— F. 

m 1 . .]— Weight v, Bell T^- 

PHONE Co. (1887), 2 Bxoh. C, It 552. — 

CAN. 


>ARTXIV. SECT. 1, SUB-SBOT. 6.— A. 

2387 1. Sale in l/reach of KnvUed lieenee 
^NeeeaeUv for knoudedge oftimitaHo^] 
—In a suit by a patentee of ytic lee 
tgalnst a vendor ox them for Infiinge- 
nent of pltf.*s patent by selling tb^ 
lontrary to oondltiens Impoeed by 
he patentee, it Is necessary to aUm 
D the statement at olalm that 
koquired the patented artlkdet with 
cDOwledge of those conditions. — 
lor.TTiiBiA Geamophoke Co„ Ltd. e. 
PoesEY (1927J. 27 8. R. N. a W. 249 ; 
14 N. a W. W. N. 87.— 



V6L ZXZVI.<-Patoa<8. Cam 28IMa-4MliL 


Jjm admitted in evidence & in his answers to 
interro^tioQs that he had knowledge of the 
restrictions, but denied (a) that aU of the 
batteries sold by pltfs. bore the alleged 
label ; (6) that all of such batteries were 
enclosed in the alleged cartons ; (c) that 

deft, firm had ever sold any of such batteries 
below the price fixed by pltfs. as alleged : — 
Held : defts. having had knowledge of the 
restrictions upon the e\ndence sold batteries 
at prices lower than that fixed by pltfs. as 
pal^ntees. Judgment was given for pltfs. 
So an injunction was granted with costs. — 
Chlobidjh Electrical Storage Co., Ltd. 
V, Silvia Wireless Stores (1931), 48 
R. P. C. 468. I 

2358a. .]' — Letters patent were granted in 

1916 for “ Improvements in ironing machines 
A: apparatus.” One of the claims was as 
follows : ” In an ironing machine of the type 
specified, mounting the device employed to 
control the movements of the iron on the 
meclianism by which reciprocating motion 
is imparted to the iron in fiU(?h a manner that 
said device partakes of both the horizontal 
A the vertical move orients of the clement 
which carries the iron,” Pltfs. alleged that 
defts. hod infringed the patent. Defts. 
denied infringement, A alleged that the 
patent was invalid for want of novelty, by 
reason of prior publication A prior public 
general knowledge, A for want of suhjecL 
matter : — Held : there was novelty A subje ct- 
matter A the patent was valid, but that the 
claims were limited to machines “ of the type 
in which a flat iron of such a weight as will 
give the necessary pressure is employed.” A 
defts.’ machine was not of this type A 
consequently there was no infringement. 
The action was dismissed. Pltfs. A defts. 
were directed to tax theii* respective costs of 
the action, pltfs. to have one-tifth A defts. 
four-fifths of such costs. — Lister Duos, v, 
Thorp, Medley A Co. (1930), 47 R. P. C. 
99 ; ajfd., 47 R. P. C. 52G, 0. A. 

2358b. .]— In 1924 letters patent were 

granted for ” Improvements in electric 
couplings, terminals, A the like.” Claim 14 
was as follows : ‘‘ An electric coupling sub- 
stantially as described with reference to 
figs. 11 A 12 of the accompanying drawing.” 
Pltfs. brought an action for infringement of 
this claim. Defts. denied infringement A 
alleged that the patent was invalid by reason 


of prior publication A for want of utility : — 
Held : Claim 14 was for a combination of a 
plug A socket A that, as defts. sold a plug 
that was nob combined with a socket, they 
did not infringe. — C ^hapman A Cook A 
Lectbo Link, I^td. v. Deltavis, Ltd. (1930), 
47 R. P. 0. 163. 

2389. Add. Annotation: — Refd. Rs Higginson A 
Anindel’s Patent (1927), 44 11. P. 0. 430. 

2479. Add. AnnoUdion : — As to (1) Refd. Rondo 
Co., Ltd. r. Gramophone Oo. (1920), 46 
R. P. C. 378. 

2556. Add. Annoiafum. Refd. The J upiter (No. 3) 
(1927), 137 L. T. 333. 

2560. Citations : — For ‘‘ 47 Sol. Jo. 365 ” read 
“ 67 Sol. Jo. 365.” 

Add. A niiotaHnn : — Refd. Mackenzio-Kennedy 
V. Air Council (1927), 138 L. T. 8. 

2563. Add. Annohifurn : — Refd. British Oxygen 
Co. V. Ges(*llscliaft fiir Indusiriegasverwertiing 
M. B. H. (1930), 48 U. P. C. 130. 

2570a. Motion to strike out Action for declara- 
tion.] — IMtf., who was Ml#; gcaiitoe A regis- 
tered legal owiKT of four let ters patent, coiu- 
meiK^ed an action against deft, claiming a 
declaration that he was l-!ie first A true 
inventor of the siihject-iuatL'r of the patt;nts 
A an injunction ri\strai!iin^ d<*ft. from repre- 
senting that lie hml any claim or interest 
in th(; pjiU.‘nt/S. By his statement of claim 
plif. alleged {inter alia) that lie \v/i.s tlie first 
A true inventor of the sohjoct-matUR* of the 
patents A that deft, had fals*‘ly reprostmLMi 
that he was the (M)-inv(‘ntor, togeihor witii 

i pltf., oi the inventions tSi. that he tiad a claim 

I to or interest in the pab.‘atb. Deft. mov«!d 
to strike out the Hta.t<imfTit of ciiilni on the 
grounds tliat it disclosed no cause of action 
k tended to prejudice, embarrass or dtJay 
die trial of the acthni : — Held : the (iisoreiion 
of the ct. was one to bo exeirjs(*(l at the trial, 
iiaving I'egard to the facts \v)u<jli might then 
be established, A the molitwi must be dis- 
mi.ssed witli costs. —IviLLEN v. MacMillaN” 
(1931), 48 R. P. C. 380. 

2606a. .1 — Lektofuione (>orpn. ' w. Brown 

(H. G.), Ltd. (1929), 46 R. P. C. 203 ; affd., 
46 R. P. C. 439, C. A. 

2614. Add. Arinotalions : — Apld. Heap Samuel A 
Son V. IJradford 1> veins' Assocn. (1929), 46 
R. P. C. 254, Refd. BriMsli Unit* d Shoo 
Machinery Co. v. Oimseju Shoe Machinery 


PART XIV. SECT. U SUB-SECT, 14. 

n i. Obvimis equivalent. ] — When 

an invention ooni^ista In the pro- 
daction of a new result, the patentee is 
not tied down to the particular means, 
or the identical ports mentioned in hte 
specification. In other words one 
oAnnot make use of the novel principle 
of an invention, the carryimr of which 
into effect is the real substance of the 
patentee's invention, by substituting 
obvious equivalents for some of the 
parts mentioned in the patentee’s 
specifleotionH, A thus escape infringe- 
ment.— Canadian Radio Patrnw, 
Ltd. e. Hobbs Babdwabic Co., Ltd., 
[IP29J i D. h. H, 82 ; Ex. C. R. 238.— 
CAN. 

PART XIV. SECT. 1, SUB-SECT. 15. 

2619 U. .] — Pltf., owner of 

a patent of invention, known an the H. 
patent, for a radio receiving circuit, 
alleged that the eirenit used m the set 
mamifactored ft: sold by deft, was an 
infringement of the said H. patent ft 


asked that It bo so declare i & that 
deft, be restrained from f..H ficr uianu- 
facturiug & using the said — 

flelil : even aHHumlng that (icu,. s 
circuit contained component parw ft 
arrangcinouta distiiiRiiiMhin^ it froni 
the specific circuit diwcloHcd by Ii.. sc 
were patentable linprovci:u nts, never- 
tbcloss. the H. invention beirtfr new ft 
useful, the fact that it wai» morn 
Mith the Buiisequent Improve juents, 
afforded no trroimd for ijifrim?irm the 
original invention by using It with the 
Bubsequent imnrovement.— W f H;rKRX 
Electric Co., ltd, w IJkix. 4 

D. L. K. 943 ; Ex. C. Jl. 213. — CAN. 

PART XIV. SECT. 3, SUB-SECT. l.- A. 

2636 til. CflANNKLL y. 

0 ’CEDAR COBPN. a 927 ), 00 O. U. 

525; varied {iil28) i D. L. }*.. 843, 
(lfi2SJ S. 0. It. 542.— CAN, 

PART XIV. SECT. 2, SUB-SECT. 3.— 
B. (b). 

sx. InapplieaMdiv of RnqlUh prac- 
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tire. J—Vndar r. 2H of the General 
itulos ft Orders of this ct., the ct. or u 
Judge thensof may order such further 
ft iiotter paiticulara as sufih ot. or 
judge may wie fit. The i>ra4dJct> laid 
»lo\vn In Order 53 a of i.iie High Ct. of 
.lustice in J-Ugl-iud has not so far boon 
adopted in this ct. Cas'APIan IUdio 
I*ATF..M'lS, LTO. V. IIIOKI. KAJ»I0, LTI)., 

115)2UJ Ej. O. R. 107.— can. 

part XIV. SECT. 2, SUB-SECT. 3.— 
C. (a). 

2621 i. Paf-ent irregidarlif ot}lained — 
Vidrnlh in ajfldaoii verifying petition 
Jfor patent.} — Fada Kaiuo, Ltd. V. 
Can ADI A V General . 

Ltd.. [1927] 3 I*. L. R. 922; [1927 J 
S. C. Jl. .520.— CAN. 

2621 ii. Absence of affUkmU in 

sumtori of jteMiion for re-isutued patent,] 
: —Fad A Radio. Ltd. v . Oanai«ian 
i tJENERAL Electkio CX).. Ltd., 149271 
3 D. L. R. 922 ; (19271 S. C. R. 620;— 
I CAN. 



Cases 2614— 3081b. English and Empibe Digest Supplement. 


Co. (1928), 46 R. P. C. 86 ; Cincinnati 
Grinders (Inc.) v. B. S. A. Tools, Ltd. (1930), 
48 R. P. C. 33. 

2641a. Plea by licencee — Sued as stranger.] — The 

rule that the licencee of a patent is estopped 
from denying the validity of the novelty of 
his licencor’s patent is limited to proceedings 
in which the licencee is sued as such, & does 
not apply in an action for infringement of 
patent by making & selling the patented 
article in a manner & to an extent in & to 
which the licence would be no defence. 

Deft, was a licencee of a patent for the 
making & fitting of boiler joints, the licence 
being limited to the' counties of Northumber- 
land, Durham, Lincoln, & part of Yorkshire, 
& entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited area. He traded 
in the patented articles & in the said business 
name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement & 
passing-off. The licence was referred to in 
the pleadings for the purpose of defining the 
limited area witliin which it wa.s available to 
deft. Deft, by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of which were given, & also for 
want of novelty. Pltfs. moved to strike out 
the paragraphs setting up the invalidity of 
the patent & the particulars of objections, 
on the ground that deft, as licencee was 
estopped from denying the validity of the 
patent : — Held : the objection failed, as 
deft, was not sued as licencee, but as a 
stranger for infringement outside the area 
for which the licence w(is available. — Fuel 
Economy Co., Ltd. v. Murray, [1030] 2 Ch. 
03 ; 90 L. J. Ch. 450 ; 143 L. T. 242 ; 47 
11. P. O. 340, C. A. 

2664a. Objection of want of conformity 

between provisional & complete specllica- 
tions.] — Where deft, in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the prgvisional & complete specifications, it 
is not sufficient for him to state in his par- 
ticulars of objection that the invention 
described in the complete specification is not 
the same as the invention described in the 
provisional specification ; he must state in 
what the difference consists. — Anglo- 
American Brush Electric Light Corpn, r. 
Crompton (1880), 34 Ch. D. 152 ; 50 L. J. Ch. 
107 ; 55 L. T. 722 ; 35 W. R. 125 ; 3 T. L. R. 
130; (1884-1880), Griffin’s Patent Cases 

34, C. A. 

2697a. .] — Birt whistle v. Sumner 

Engineering Co., Ltd. (1928), 40 R. P. C. 
69. 

2761. Add, Annotation : — Generally, Refd. Sharp 
& Dohme Inc. r. Boots Pure Drug Co. (1928), 
45 R. P. 0. 153. 


2781a. .] — British Thomson-Houston Co., 

Ltd. V, Henry (P.) & Co., Ltd. (1928), 46 
R. P. 0. 218, C. A. 

2819a. Plaintiffs* contract unreasonable de 

oppressive.] — Pltfs. were the registered legal 
owners of letters patent panted in respect of 
loud speakers, & sold units made in accord- 
ance therewith subject to the limited licence 
that they were not to be resold at a price 
less than 26a. Deft, sold such a unit for 
17a. 6d. Pltfs. demanded that deft, should 
sign an undertaking not to sell pltfs.’ loud 
speaker units below the authorised price, to 
pay pltfs.’ costs & to pay for the publication 
of a full page apology in two tr^e papers, 
of which the cost would be £29 16a. Defts. 
signed the undertaking & paid the sum 
demanded by pltfs. in respect of their costs, 
but refused to pay the costs of advertising 
the apology, & stated that, if proceedings 
were commenced against them, they would 
submit to a consent order. Pltfs. thereon 
moved for an interlocutory injunction ; — 
Held : pltfs.’ demands were unreasonable 
& oppressive, & defts. were not threatening 
or intending to continue to sell pltfs.’ loud 
speaker units below the authorised price. 
The motion was dismissed, the costs to be 
deft.’s costs in any event. Pltfs. subse- 
quently obtained judgment with costs upon 
motion for judgment in default of defence. — 
British Blue Spot Co., Ltd. v, Keene 
(1931), 48 R. P. O. 375. 

2848a. .] — Marshall & The Lace Web 

Spring Co., Ltd. v. The Crown Bedding 
Co., Ltd. (1929), 46 R. P. C. 267. 

2906. Add, Annotation : — Refd. Jonesco v. Beard, 
[1930J A. C. 298. 

2944. Add, Annotation : — Generally, Refd. Sharp 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 153. 

2963. Add, Annotation : — Refd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. C. 153. 

2967. Add, Annotation : — Refd. Re Chemische 
Fabrik auf Actien (Vorm K. Schering) Patent 
(1928), 45 R. P. O. 403. 

2976. Add, Annotation : — Consd. Fuel Economy 
Co. V. Murray, [1930] 2 Ch. 93. 

After this case add : — 

.] — Compare Fuel Economy Co. v, 

Murray, No. 2«41a, ante, 

2997a. Declaration that plaintiff true & first 
inventor.] — Kiliasn v . MacMillan, No. 
2570a, ante, 

3081a. To date of amendment of specifica- 

tion.] — British United Shoe Machinery 
Co., Ltd. v. Gimson Shoe Machinery Co., 
Ltd. (No. 2) (1928), 46 R. P. C. 137. 

3081b. On proof of valid claim — Valiifity of 

other claims not proved.] — BENJAmN Elec- 


part XIV. SECT. 2, SUB-SECT. 3.— 
C. (b). 

la. Defendant cannot impeach patent 
hy cmtnterclaim ,\ — Nieolo Manu- 
PAOiTTRiKO Co. t\ Standard Co., 
[11)271 2 D. L. R. 843 ; [19271 Exob. 
C. H. 82 ; am., [19291 2 D. L. H. 186 ; 
[1928] S. C. R. 579.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 9.— C. 

2986 11. Davis 

Log & Raft Patents Co. v. Gatbels 


<B. C.). [1927] 4 D. L. R, 95 ; [1927 J 
2 W. W. R. 763.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 9.— D. 

sb. Evidence discoverable at time of 
trial.] — held: th© ovidenco which it 
was Bought to adduce having been dla- 
ooverabie for the beaiiiig before the 
Supreme Ct., Sc no special grounds 
having been advanced for the granting 
of the application, the motion should 
bo dlsxmssed, .notwithstanding any 
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Injury which applt. might suiler from 
tiie evidence not having been adduced 
at the hearing. — Knapp v. Farmers' 
Milkino Machine Co., Ltd., [19281 
N. Z. L. R. 308.— N.Z. 

PART XIV. SECT. 2, SUB-SECT. 10.— 

D. (a). 

so. Expiration of patent .] — An action 
for damasae for infringement of a 
patent will lie. although the patent has 
expired. — Jenyns v, Jbntnb, [1927 J 
6. R. Q. 313.— AUS. 
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TRIG, Ltd. V. Garnet, Whiteley & Co. 
(1930), 47 II. P. C. 44 ; 169 L. T. Jo. 7 ; 
[1929] W. N. 293. 

3093. Add, Annotation. : — Consd. Mellor v. Beard- 
more (1927), 44 R. P. C. 17.5. 

3108a. Refusal to grant certificate that validity 
In question — Whether appeal lies to Court of 
Appeal.] — No appeal lies to the Ct. of Appeal 
under Jud. Act, 1873 (c. 60), s. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs & Trade 
Marks Act, 1883 (c. 67), s. 31, that the 
validity of the patent came in question. — 
Haslam Foundry & Engineering Co., 
Ltd. V. Hall (1888), 20 Q. B. D. 491 ; 57 
L. .1. Q. B. 362 ; 69 L. T. 102 ; 30 W. II. 407 ; 

4 T. L. R. 360 ; 6 R. P. C. 144, C. A. I 

Annoiaiion Aootyleno Illuminating Co. v. United 

Alkali Co., [1902] 1 Ch, 494. 

3120a. .] — In an action for infringe- 

ment, the ct. held defts. had not infringed, <fe 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent had 
come into question, \ ^as granted. — Tecale- 
MiT, Ltd. V. Wakefield (C. C.) & Co., Ltd. 
(1927), 44 R. P. 0. 471. 

3120b. .] — In an action for infringement, 

the ct. held defts. had not infringed, & the 
action failed. A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs. — T ecat.emit, Ltd. 
V. Ewarts, Ltd. (1927), 44 R. P. C. 488. 

3130a, .] — Descootes & Arondel v, IjEStor 

& Parton (1931), 48 R. P. C. 473. 

3137a. .]— Enticknap E. G. & Entice 

NAP Concrete Machines, Ltd. v. Humby.'^, 
Ltd. (1929), 46 R. P. C. 351. 

3160, Add, Annotation Sharp & Dohnie 

Inc. V, Boots Pure Drug Co. (1928), 45 
R. P. C. 163. 

31 52a. Sale of patented articles below price 


Part XV. — Legal 

3812a. Stay of proceedings— Pending deter- 

mination of action between other parties.] 
Multiple Utilities Co., Ltd. v, Souen 
(1029), 46 R. P. C. 402, C, A. 

3317a. .] — P iTTEVi L & Co. v. Buackeusrepo 

Melting Processes, Ltd. (1931), 75 Sol. Jo- 
797, C. A. 

3322a. .1— An English co., having brought an 

action against a German co, to restrain 
threats in respect of certain letters patent, 
applied for & obtained le^ve te serve 
in lieu of service of the writ out of the 
jurisdiction upon defts. Defts., liavmg 
entered a conditional appearance, applied 
by motion to discharge the order giving such 
leave on the groimd that the evidence on 
that application did not fully & fairly dis- 
close the facts or the true nature ot the 
action to enable tbe ct. properly to exercise 


fixed by licence— Plaintiff awarded costs.] — 

Columbia Phonograph Co., General v. 
Regent Fittings Co. (1913), 30 R. P. 0. 484. 

3161a. Defendant successful — General costs of 
action — Except as to allegations dropped at 
trial.) — Wilde Y & Wiutk’s Manufacturing 
C o., IjTd. V, Freeman (11.) tk> IjETRik, Ltd., 
No. 459d, ante. 

3165a. — .j-4ASTEU Bros. t». Thorp, 

MedlI'JV ifc No. 2358a, antf. 

3174. Add. Ainintations : — Refd. British Thonison- 
Houston (^o. Metropolitan- Vickers Elec- 

trical Co. (1928), 4 5 R. V, C. 1; Pope 
A}>i)!ianc«‘ Corpii. v. Spanish River Pulp <S: 
Paper Mills, [1929] A. (L 265K 

3177. Add. Amioiafloti : — Gmcrally, Refd. Sharp 
& Duhme Inc. c. Bools Put<^ Drug Co. (1928), 
45 R. P. 0. 153. 

3185. Add. Aai/o/«/n)>i ; -Refd. Mellov v. Board- 
iriore (1927), 11 It. P. C. 175. 

; 3200. Add. Annotation : — Refd. White v. Todd Oil 
Burners (1920), 46 R. P. i\ 275. 

3212a. Plalnlilf failing on issue of infringe- 

ment.] — TeCALICMIT, JiTI). ? . llWAKTS, LtD., 
No. 3120b, ante. 

3283. Add. Annotailon.s' : Refd. Mellor v. Beard- 
more (1927), 11 R. P. C. 175 ; Sharp Si Dohmo 
Inc. p. Pools Pure I )rug (.V>. ( 1928), 45 K. P. 0. 
153; Hr Simon C.arves A Ih^hinMon’s Patent 
(1928), 15 It. P. C. 407. 

3301. Add. Annoiaiion :- -Fo\id, SoePde Anraiyrne 
Servo-h'reln l)(‘\van(lre v. ijitroon Cal’S, Lt-d. 
(1929), .47 K. i\ C. 221. 

3'30ia. ' An applical.i(m on behalf 

of the resps. for an order th.B lie exp<.*nhes 
<'f the att.<mdaiice of two exi>erts during trje 
jiearing of th<.* appeal shonld );<• aJJowcul on 
taxat ion ndused.— S odiEtU Akonyme Sehvo- 
Frein Devvandric r. ChraouN ('arh, Ltd. 
(1929), 47 It. V. C. 221, C. A. 


Proceedings. 

its di.scretion, <to evidence was Hied on that 
motion :—IJdd : the motion must be dis- 
miKK.ed, the ct. not being judicially catislied 
that the facts, if proycid, wmdd not. support 
the action, A it .seeming to the ct. tl.a.. tlJere 
was a substantial question between phfs. Sc 
dffts. as to whetluir piths, wore ontitl(Ml to 
have the triaP— Huitlsh Oxygen Co., Iti'd. 
r. Oesellschai^ fOu Indi/htriegahver- 
WERTUNO M. B. 11. (19:i0), 48 R. IL C. 130. 

3343a. Question of facte Threat may be 

Implied from words used.l- I.uNA Advertis- 
ing Co., Ltd. v. Burnha.m Co. (1928), 46 
B, P. C. 268. 

3351a. In respect of registered design.]- 

Finrelstein V, BiLLio (1930), 47 R. P. C. 
516. 

3353a. .] - Tibo Products Co., JyrD. v. 

Salt (1929), 46 R. P. C. 461. 
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Omw 34M Wife ExTGuaa AmD EMms Diobst Svfflbhent. 


Part XVf. — International and Colonial Arrangements. 


8482. Add, Annotation: — Generally ^ Hefd. Sharpe 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. 0. 153. 

8484. Add, Annotations : — As to (1) Distd. Minister 
of Health v, R., Bx p, Yaffe, [1931] A. O. 


494. As to (2) Refd. Musical Performers’ 
Protection Assocn., Ltd. v, British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 486. 
Generally, Refd. Tatter^ll v, Sladen, [1928] 
Oh. 318; A.-G. v. Sharp (1930), 99 L. J. Oh. 
441. 


Part XVII. — Patent Agents. 

3442a. Inference from correspondence J — 3443. Add, Annotation: — Refd. Maclean v, 

Thompson v, Bettinger (No. 2) (1928), Workers* Union, [19291 1 Ch. 602. 

46 R. P. C. 189. 


PART XVL 

3426 I. To whom patent granUd under 
InicmaJtional ConvanJion - 'Assignee of 
foreign inventor,] — Tho rlprhtof a foreign 
Inventor, who had applied for prfji- 
toctlon In his own count ry, to apply 
under PaUuits Act, 1903-1 {i09. a. 121, 
for a patent for his invention In priority 
to other appets. Is purely personal, & 
could not nave been oxertdsod by hia 
anslguous in their own iiamoH r>rlor 
to Patents Aob, 1921 . — Maiiooni’s 


WlRlCLMSS TBI^BORAPH OO., LTD. V . 
David Jones, Ltd. (1928), 28 S. R. 
N. S. W. 355 ; 45 N. S. W. W. N. 
06.— AUS. 

p. [19241 4 D. L. R. 484. 

M. Application in several countries — 
Priorities.] — Under tho International 
Convention, where inventors have filed 
applications for patents for Inveution 
In the United States, & mibseaueutly 
apply for patents In Canada for the 
same thing, they are entitled to have 


tho priority of invention determined 
by the date of tho filing of their 
applications In the United States. — 
Goodyear Tire at Rubber Co. v. 
Rubber Service Laboratories Co., 
[19291 Ex, O. R. 6.3.— CAN. 


PART XVII. 

Bf. Beaistraiion of patent agents — 
Solicitor in Irish Free State .] — O^Neill 
V . Bradley, [19291 I. R. 422.— IR. 
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PAWNS AND PLEDGES. 

Part il. — Pawns at Common Law. 


30* Add* Annoiations : — Retd. Albemarle Supply 

00. V. Hind (m?), 48 T. L. R. 662 ; Republica 
de Guatemala v, Nunez, [1927] 1 K. B. 669. 

138. Add* Annotation : — Consd. Weld v. Petre 
(1028b 07 L. J. Ch. 399. 

146. Add* AnnoicUion : — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

168. Add. Annotation : — Consd. Lake v. Simmons, 
[1927] A. 0. 487. 

171. Add. Annotation : — Reid. Lowther v. Harris, 
[1927] 1 K. B. 393. 

173a. Revesting of property in stolen goods — Sale 
ol Goods Act, 1893 (c. 71), s. 24- -Who may 
sue — Owner from whom goods actually 
stolen.] — Pltfs. were wholesale dealers. They 
had as clients the 8. S. Co., who introduced a 
customer, a Captain Le M. Captain Le M. 
was accompanied by a friend, M. Captain 

1. e M. purchased a ring, which he was allowed 
to take away, & which was immediately 
pawned by M. with defts. A few days later 
M., purporting to act on behalf of Captain 


Lc M., took away a diamond bracelet, which 
he disposed of in the same way to defts. 
Both the ring & bracelet were invoiced to 
the S. S. Ct). M. was convicted Si sentenced 
for larceny by a trick, but the ct. refused 
restitution of the property. I’ltfs. had been 
paid the price of tlie ring by the 8. S. Co. as 
invoiced to them, & now sought to recover 
the bracelet from defts. : — Held : pltfs. had 
no title in law to maintain the action. A 
fundamental point fatal to i)lt.fs.’ claim was 
that the words “ owiu'r t>r tlie goods ” in 
Sale of Oootls Act, ISDIt (c. 71), s. 24 (1), 
meant the owner of the goods from whom 
they \v(‘ro actu.ally st<>len. Si not some 
previous owner fi'om whom the title luwl 
been deprived. In the pivsent case the sale 
was to the S. 8. Co., A the property in the 
gofnls liad passed to them A from tliem to 
Captain Le M., by wl»ose authority it had 
been pledged. — HULLEU A (’<>., Ltd. v. 
Brooks, T. J., Ltd. (BhiO). i l2 L. '1'. 576; 
46 T. L. II. 2:56 ; 74 Sol, .mk Lh) ; 35 Com. 
Oas. 205. 


Part III. — Pawns under Pawnbrokers Acts. 

178. Add. Annotation : — Refd, Foster v. Driscoll, l.indsay v. Attfield, Lindsay v. l>riscolI, 

[1929] 1 K. B. 47.>. 


PART II. SECT. 1. SUB-SECT. 2.— A. 

e i. .] — In the case of the pledgo 

of an Instrument creating or evidencing 
a right the thing pledged must be taken 


to ho both the instninuMit A the rigid., 
not the bare inKtrumont wltlieui th»s 
right nor tb(? uioro right wltbont the 
instrument. — R oyal Wk. of Canada 


V. Ta/.hot, IIJl2«i ;j ]->. h. R. ir»7 ; 
[1!)2SJ 2 W. W. ih luu , yi Alta. L. JL 
CAN. 
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Cases 68— 89a. 


Enoush and Empibe Digest Supplement. 


PEERAGES AND DIGNITIES. 


Part I. — Peerage. 


68. Add* Annoiaiion : — Refd. Edwards v. A.-G. 
for Canada (1920), 46 T. L. R. 4. 

69. Add, Annoiaiion: — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

89a. .] — Deft, having voted at the 

election of Scotch peers : — Held ; as a Scotch 
peer, entitled to be discharged from arrest. 


although his vote had been protested against, 
his claim to the title disputed, never 
recognised by the House of Lords or at ct. — 
Diqby V. Stirling (Lord) (1831), 8 Bing. 
66; 1 Dowl. 248; 1 Moo. & S. 116; 131 
E. R. 321 ; sub nom. Digby v. Alexander, 
1 L. J. O. P. 42. 

Annotation : — ^Refd Smart v, Johustoae (1837), Murp. & H. 
351. 
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PERPETUITIES. 

Part 1. — The Rule Against Perpetuities. 


2. Add. Annotation : — Refd. Tte Villar, Public 
Trustee v. Villar, [1928] Oh. 471. 

19a. .] — Clementi v. Fielding (1848), 12 

L. T. O. S. 309. 

29. Add. Annotation : — Refd. I. R. Comrs. v. 
Bone (1927), 13 Tax Cas. 20. 

53. Add. Citation : — aiCb nom. Alford’s Case, 
O. Bridg. 684, L. C. 

Add. Annotations : — Refd. Howard v. Norfolk 
(Duke) (1681), 3 Caa. in Oh. 14; Goodtitle 
d. Gurnall v. Wood (1740), Willes, 211 ; 
Thellusson v. Woodford (1798), 4 Ves. 227. 

54. Add. Annotation : — Refd. Rc Villar, Public 

Trustee v. Villar, [1928] Oh. 471. 

56. Add. Annotation : — .4 » to (2) Refd. Re Villar, 
Public Trustee v. Villar, [1928] Oh. 471. 

58. Add. Citations: — avJbscquent proceedings (1788), 

2 Term Rep. 241 ; 2 Bro. 0. C. 344, L. C. 

Add. Annotation : — Refd. Re Villar, Public 
Trustee v. ViUar, [1928] Oh. 471. 

64. Add. Annotation ; — Refd. Re Lanyon, Lanyon 
V. Lanyon, [1927] 2 Oh. 264. 

66. Add. Annotation: — Apprvd. Rc Villar, Public 
Trustee v. VUlar, [1929] 1 Cli. 243. I 

66a. Survivor of Queen Victcria'ji | 

descendants living.] — By his will" dated 
June 14, 1921, & confirmed by a codicil 
of Feb. 2, 1926, testator, who died on Sept. 6, 
1926, gave his property to his trustees upon 
certain trusts as to income & capital for his 
participating issue as therein defined, using 
a well known common form so as to tie it 
up in such a way that the capital was not to 
vest until the expiration of “ the period 
ending at the expiration of twenty yearn 
from the day of the death of the last survivor 
of all the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death ” ; — Held : though 
the existing lives selected were very numerous 
& it would be extremely difiicult & expensive 
in the future to ascertain the date of the 
survivor’s death, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available as to avoid the trust ab initio for 


uncertainty or perpetuity, & the trust 
was valid. — Re Villar. Puut.tc Truster v. 
Villar, [1929] 1 Ch. 243 ; 98 L. J. Oh. 223 ; 
140 I.. T. 90; 45 T. I.. R. 13; 72 Sol. Jo. 
761, C. A. 

67. Add. Annotations : — As to (4) Apld. Re Villar, 
Public Triistrie v. Villar, [1928] Ch. 471. 
Generally^ Refd. lie. Villar, Public Trustee v. 
VUlar (1928), 45 T. L. R. 13. 

70. Add. Annotation : — A.s to (1) Consd. Athoy v. 
Pickerings (1026), 96 L. J. K. B. 250. 

138. Add. Annotation : — Refd. Re Cocker ill, Mac- 
kaness v. Percival, [1029J 2 Ch. 131. 

166a. .] —Oakes v. Ciialfont (1674), Poll. 

38 ; 86 E. R. 504 ; sub nom. CiiAiJi'ONT v. 
Oakes, 1 Cas. in Ch. 239. 

Antuilalitm : — Refd. Smith r. Clover (ItJHS), 2 V'ern. 

175. Add. Annotation : — Refd. He Villar, Public 
Trustee v. Villar, [1929] 1 Oh. 243. 

181. Add. Annotation : — Refd. He Villar, Public 
Trustee v. Villar, [1920] I Cli. 243. 

277. Add. Annotation : — Refd. R<? Gwyon, Public 
iWstee V. A.-G. (1929), 46 T. L. R. 96. 

289. Add. Annotation : — Refd. Rt Provost, Lh'yds 
Bank, Ltd. v. Barclays Bank, 1 id., [1930! 2 
Ch. 383. 

293. Add. Annotation : — Refd. Re C’hardon, John- 
jiton V. Davies, [1928] Cli. 461. 

295. Add. Annotation: — Refd. 1. U. Comrs. v. 
Bone (1927), 13 Tax (’as. 20. 

346. Add. Atmoialions : — lo (1) Consd. Re 
Payne, Taylor v. J'ayne, [1927 J 2 (Jli. 1. Refd. 
Re Monk, GilTen v. Wedd, [1927] 2 (Ui. 197 ; 
Iwi Marshall, Graham v. Marshall, [1928] (vh. 
661. 

372. Add. Annotation: — -A;# to (1) Refd. Rc 
Lanyon, Lanyon v. Lanyon, [1927] 2 Ch. 264. 

397. Add. AnnolallofUi : — Apld. Re Marsliall, Gra- 
ham V. MarshaU, [1928] Ch. 661. Hefd. Re 
Monk, Gillen v. Wedd, [19271 2 Ch 197; 
Re Payne, Taylor v. Payne, [1927] 2 Oh 1. 

402a. First person becoming adult tenant ir. tail 
hi possession.] — TestaUjr gave his real dc 
personal estate to trustees as to the personal 


PART I. SECT. 2, SUB-SECT. 3.-B. 

191 1, Discretionary trust — For main* 
lenance.] — Re Antrobus, Hendkkson 
r. Shaw Sc Mobton, 11928] N. Z. L. R. 
364.— N.Z. 


PART I. SECT. 2, SUB-SECT. 4.— A. 

197 1. Contract givino equitable 

’interest — Land ,] — Where an agreement 
tor the sale to a oo. of the oil Sc gad 
lights under a paroel of land in con* 
dideration of a certain number of 
Bhares in the oo. provided that, if the 
oo. should cease to do business for a 
specified period, said rights should 
revert to the vendor. Sc the shares were 
allotted St the oo. failed to to ahead for 
Bald period, the reverting of said rights 
to the vendor was held not to be 


abject to her returning the shared to 
he CO. Pltf. co., which had pur- 
based the assets of the oo. above 
eferred to & was the assignee of \Xb 
iterests under said agreement sued 
ho vendor for spoclfio performance & 
ontendod that the condition that if 
he 00 . failed to go ahead the oil rights 
hould revert to the vendor was void 
nder the rule against perpetuities as 
pplied in London d: S. tV. Ry. Co. v. 
^omm. No. 197 : — Ileld : the rule did 
ot apply under the circumstancos. — 
iRW Fkdeiul Oiui, Ltd. V. Rowla.vt), 
;929J 1 D. L. K. 472 ; 1 W. it. 
63 : 24 Alto. L. R. 19.~-CAN. 


PART L SECT. 2, SUB-SECT. 4.-D. 
206 IL Kalachand 


MuKHEiur V. Jatindba Mohan 
Haneiui (1928;, I. L. It. 56 Culc. 487. — 
IND. 

PART I. SECT. 3, SUB-SECT. 1. 

290 1. fJcneral rule — No remoteness 
after vcsliny.] — lie Cbichton Estate 
(1913), 25 W. L. It. 18 ; 4 W. W. It. 
J l«8 ; 13 D. L. It. JfiO ; 23 Man. L. It. 
591.- CAN. 


PART I. SECT. 3, SUB-SECT. 6,— A. 

842 vi. Appliration to 

Hindus.] — Held: the principle in 
Leaks v. Robinson applies to Hindus. — 

8FWDATAL llAMJEEDAS V. OmaAL 

Tbobtee of Benoax. (1930), X, L. IL 
58 Calc. 768.— IND. 
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0«Ni 46te-~MKia. Estolibh Am> Emfibe 

estate upon trusts for conversion & invest- 
ment & upon trust to pay the income thereof 
to the person, if any, who under the trusts 
or limitations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the possession or receipt 
of the rents & profits of his real estate until 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, & from 
& after the happening of such last-mentioned 
event then as to both capital & income upon 
trust for such last-mentioned person 
absolutely ; & as to his real estate upon trust 
for his brother during his life, & from & after 
his death upon tanst for the first & every 
other son of his said brother successively 
in remainder one after another according to 
their respective seniorities in tail general : — 
Held : the trust of the personal estate in 
favour of the person who should become adult 
tenant in tail in possession could not be 
construed as applying to a tenant in tail 
by purchase only, was therefore void for 
remoteness . — Re Atkinson, Atkinson v. 
Atkinson, [1910] 1 Oh. 91 ; 86 L. J. Oh. 169 ; 
114 L. T. 44 ; 00 Sol. Jo. 190. 


Digest Supplement. 

408a. Interest in personalty analagotis to determin- 
able lee — Gilt to cemetery so long as graves 
maintained.] — Testator gave £200 to his 
tniBteee on trust to invest it, & to pay the 
income thereof to a cemetery oo. “ during such 
period as they shall continue to maintain 
& keep two specified graves in the 
cemetery in good order condition with 
flowers & plants thereon, as same have 
hitherto been kept by me,** & he declared 
that, if the graves should not be kept in such 
order & condition, his trustees should pay 
& apply the income in manner therein 
mentioned : — Held : the ^ did not infringe 
the rule against perpetuities . — Re Chardon, 
Johnston v. Davibb, [1928] €h. 404 ; 97 
L. J. Ch..289; 139 L. T. 261. 

428. Add. Annotation : — Refd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 605. 

453. Add. Annotation Re Villar, Public 

Trustee v. VOlar, [1928] Ch. 471. 

466. Add. Annotation -Expld. Be Silva, Silva v. 
SUva, [1929] 2 Ch. 198. 

545. Add. Annolaiion : — Consd. Re Payne, Taylor 
V. Payne, [1927] 2 Ch. 1. 


Part II. — The Rule Prohibiting Limitations to Issue of 

Unborn Persons. 

576. Add, ATmotaiimi : — Refd. 2te Villar, Public Trustee v. Villar, [1928] Ch. 471. 


Part III. — Restriction of Accumulation. 


610. Add. Annotation : — As to (3) Apld. Be Villar, 
Public Trustee v. Villar, [1929] 1 Ch. 243. 

646. Add. Annotation : — As to (1 ) Refd. Athey v. 
Pickerings (1926), 06 L. J. K. B. 250. 

652a. Commencement during twenty-one 

years from testator’s death.] — Testator, who 
died in 1893, gave his not residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s children 
who should attain twenty -one with a gift 
over in default. On Mar. 11,1 890, tlie surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
i.e., until Nov. 0, 1914. or until the bachelor’s 
previous death without leaving issue. 
During .this twenty-one years* i»riod the 
bachelor married & died leaving three 
children, two of whom were stilT living. 
Temporary orders for maintenance were 


made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two children 
then living were entitled to maintenipice 
under Conveyancing Act, 1881 (c. 41 ), s. 43 (1 ), 
but that notwithstanding sect. 43 (2) any 
income not so applied passeil as on an 
intestacy. On July 20, 1027, the elder child 
attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, .having regard to 
Law of Property Act, 1925 (c. 20), s. 165, 
the order of Nov. 12, 1914, ought still to bo 
acted on with regard to the younger child *8 
contingent moiety : — Held : (1) the effect of 
sect. 166 was that the years of rriinmity 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, ^ 
the income of the younger child’s contingent 
moiety must in the first place be applied lor 


PART I. SECT. 4. SUB-SECT. 

46$ L Power eboMffino naittre of 
iTUereeta — 0%itside limii of rote.)— 
Davis v. 6amubi# <1626), 28 6. R. 
N. S. W. l.-^AUS. 


PART 111. SECT. 2, SUB-SECT. 1. 

612 U. .h~\Vhen a 

direction to aocuxnulate oontainod in 
on inter vivoe deed comes into operation 
In the Ufetlmo of the grantor, the anl7 

4 


period during wbloh the aoonmula- 
tton can, under above Act, be lawf^7 
oontinned Is the lifetime of the grantor. 

— ^UlOOW BaJIK or SOOTLANO. IjTD. V. 

OAXBPfla^ClW] S. O. (Ot. of SeM.) 
148,— SOOT. 
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her maintenance under Conveyancing Act, 
1881 (c. 41), s. 43 (1), & the balance could be 
validly accumulated under sect. 43 (2) ; 
(2) quite apart from sect. 166, the moment 
the elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income . — Re Mabeu, 
Ward v. Maber, [1928] Ch. 88 ; 97 L. J. Ch. 
101 ; 138 L. T. 318 


679. Add, Annoiaiion : — As to (2) Consd. Re 
Chartres, Farmanu. Barrett, [1927] 1 Ch. 466. 

721. Add, AnnoicUion : — Apld. Re Knapp, Spreckley 
V, A.-G., [1929] 1 Ch. 341. 

724. Add, Annoiation : — As to (1) Retd. Re Tong, 
Hilton V, Bradbury, [1930] 2 Ch. 400. 

725. Add, AnnotalUm : — As to (1) Retd. Re Tong, 
Hilton V. Ih’adbiiry, [1930] 2 Cli. 400. 


J.S. 


42 



ChHNW ISU. EKauBH AND Empirb Digbst Sufpiament. 


PERSONAL PROPERTY. 

Part I.— Definitions and Enumeration. 

9. Add, Anndtation : — ^Refd. Ba Mason (1928), 97 L, J. Oh. 321. 


Part ill. — Ownership. 


94. For ** — Mutual wills by husband & wife — 

Agreement not to revoke ” read ** 

Mutual wills — By husband & wife — Agree- 
ment not to revoke.” 


94a. .] — Leasehold property was given 

to two sisters as joint tenants, &> they 
mutually agreed to bequeath it in trust for 


each other for life, &^for their nieces after 
the death of the survivor ; — Held : the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy . — Be Wilpord’s Estate, Taylor 
V. Taylor (1879), 11 C^i. D. 267 ; 48 L. J. Oh. 
243; 27W. R. 466. 

dnnoioHon t — ^Beld. In the EsUxU of Heys, Walker v, Gaskill. 

11914] P. 192. 


Part IV. — Alienation. 


114. Add, Annotation : — Refd. Republica de 
Guatemala v, Nunez, [1927] 1 K. B. 669. 

121a. Contract for exchange by Infant — Void.] — 

A contract for the exchange of chattels entered 
into by an infant is a contract for goods 


supplied, &, if not for necessaries, is absolutely 
void under Infants Belief Act, 1874 (c. 62), 
B. 1. — ^Pearce v. Brain, [1929] 2 K, B. 310 ; 
98 L. J. K, B. 669; 141 L. T. 264; 46 
T. L. R. 601 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 
380, D. C. 


PART III. SECT. S. 

74 II. Extent of right ,] — 

The cts. cannot snlTer a man to take 
for himself that which he cannot 
obtain by way of an action. The right 
of recaption does not exist imless there 
is a right to the possoBBion of the 
property. Sc a right to possosHion 
means, for this purpose, one that is 
speclllcally enforceable by Judicial 
proceedings. If, therefore, the claimant 
cannot by way of Judicial proceedings 
obtain speoiflc restitution of the 
property, he cannot recover it by 
recaption either. Even when the 
retention of onothor*8 property is un- 


justifiable, the owner is not entitled 
to seriously injure the wrongdoer in 
attempting to recover it. — Pmu^iPS r. 
Murray (Sask.), 11929] 3 D. L. It. 
770 ; 2 W. W. R. 314.— CAN. 

PART 111. SECT. 4, SUB-SECT. 1.— B. 

r i. Murder of one joini tenant 

by the other — Wheiher right of survivor- 
ship operates,] — Re Barrowouff, 
Elder’s Trustee & Executor Oo., 
Ltd. V. Kenny, [1927] S. A. S. R. 147. 
— AUS. 

PART 111. SECT. 4, SUB-SECT. 2. 

sd. How arising — Joint purchase of 


shares.] — Held : even if the shares 
were purchased out of money con- 
tributed in equal amounts. Sc though 
transferred into the Joint names of 
the purchasers, the shares wore held 
by them in equity as tenants in com- 
mon. — O’Connell V. Harrison, [1027] 
I. II. 330.— IR. 


PART IV. SECT. 2, SUB-SECT. 1.- 
A. (0). 

sf. Exchange of cars — Action for 
breach of cotUract .] — Sweeney v. 
Starrat, [1931] 2 1). L. II. 473. — CAN. 



. VoLXXXm Oases*— 148. 


POLICE. 


Part II. — Police Forces. 


4. Add* Citation : — 1 B. B. A. 600. 75. 

24. Add, Annotation : — Expld. & Distd. Fisher ' 76. 
V, Oldham Oorpn,, [1930] 2 K. B. 361. 


Add, Annotniion : — Consd. Fislior v, Oldham 
Corpn., [1930] 2 K. B. 304. 

Add, Annolaiion : — Distd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 304. 


Part IV. — Duties, Powers, and Privileges of Constables. 


82. Add. Annotation : — Reid. Fisher v, Oldham 92. 
Corpn., [1030] 2 K. B. 36-1. 


Add. Annolaiion; — Retd. Vaiiderparit v. 
Mayfair Hotel Co. (102!i). 27 L. 0. R. 752. 


Part V. — Legal Proceedings by and against Police. 


97. Add, Annotation: — Consd. Shefliekl Corpn. 

V. Kitson, [1929] 2 K. B. 322. 

100. Add, Annotation : — Reid. R. f. Ely JJ., Ex p. 
Mann (1928), 45 T. L. R. 92. 


Srct. 2. -proceedings AGAINST POLICE 

(Vol. XXX VIL, r*. 1S9). 

Civil proceedings -Acceptance of bribes.] 
Eee Aoi>3Ncy, p. 57, No. lOOSh, Ufitc. 


Part VII. — Superannuation 

136. Add Annotation: — Apld. Piper v. St. Mary- 
lebone Licensing J.I., [1928] 2 K. B. 221 

142. After this case add: — 


and Other Allowances. 

Effect of bankruptcy, j -iScij Ba n k j?.uj»toy, No. 
0290a. 

Compensation for loss of olllce.] *SVc Pun- 
Lie Authoiutxios, No. 1018a, //rW. 


PART I. 

a i. Power of Commissioner of 

I'olict.] — PoWEK V. R., [1029] N. Z. 
\u 11. 267.— N.Z. 


sa. PoUtxman -Meuninoor liuilHAtt/ 
Ad UJom.), .V. Canadian 

l^ACirio Ev. Co. & Oana r>i a.n N 
RY., fl»28J 2 D. L. K- 380 . 119^] I 
W. W. R. 78.'j ; 34 C, K. C . 202 ; 
Alta. L. R. 401.— CAN. 


PART Vli. 

182 i. ('otnimtidhm nf pensKOt. 

IttiHvd on. rtnnuol fniu [Vhoi indiute.d 

tlirrrin Jllomonrc for H-jirri.nl ilnlii'S,] 
MAini.v -r. U. 10 <j. i.. It. 102 ; 

11028] V. L. U. 38 : llOi:;: ) AikMiw 

L. J{. 1 7 . -A US. 
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OaaM24a— 88a. 


English and Emmbe Digest Supplement. 


POOR LAW. 

Part I. — Poor Law Authorities. 


SEC3T. 4.--OVERSEERS (Vol. XXXVII., p. 204). 

24a. Overseer becoming transferred officer — Re- 
moval — Powers of rating authority.] — By- 
Local Government Act, 1894 (c. 73), a. 6 (1), * 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans* 
ferred to & vested in the parish council. — 
An assistant overseer so appointed by a 
parish council which was subsequently 
transformed into an urban district council, 
became a “ transferred officer ’* under the 
Bating & Valuation Act, 1926 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority : — 
Held : the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did notact dishonestly, corruptly, or 
in bad faith — Brown v. Dagenham Urban 
Council, [1929] 1 K. B. 737 ; 98 L. J. K. B. 

. 566; 140 L. T. 016; 93 ,T. P. 147; 46 

T. L. R. 284 ; 73 Sol. Jo. 144 ; 27 L. G. R. 
226. 

Annotation :— ' DSsX ^, Field v. Poplar Oorpu., 111)29] 1 K. B. 

750. 

81. Add. CUationa L. J. K. B. 741; 137 

L. T. 668 ; 26 L. G. R. 267. 

34a: Abolition —Local Government Act, 1929 (c. 17), 
s. 1 - Transfer of “ parish property ’’ — What 
included.] — Pltfs., tlie City of London Corpu., 
claimed a declaration that a certain capital 
fund invested in 6 per cent. War Loan Stock 
in the hands of the City of London G uardians, 
being the balance of the proceeds of the sale 
by defts. of a poor law institution as the 
n. Institution, was “ parish property 
within Local Government Act, 1929 (c. 17), 
s. 116, & that it was “ property with respect 
to which special provision is made ” within 
sect. 113 of the 1929 Act, & would on Apr. 1, 
1930, by virtue of sect. 115 of the 1929 Act, 
be transferred to vest in pltfs. not in the 
London County Council. By sect. 1 of 1929 
Act, the functions of the City of l.iondon 
Guardians were transferred to the London 
County Council on Apr, 1, 1930, on which 
date the Guardians wore abolislied. Sect. 
113 of the 1929 Act transferred to the London 
County Council all property & liabilities of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision wiiich was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on the appointed day, 
namely, Apr. 1, 1930, vested m a board of 
guardians was to be transferred to the appro- 
priate council, in this case the Common 
Council of the City of London. The H. 
Institution & Infirmary was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 6, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 


H. Institution, &, by a further order, directed 
that the net proceeds of the sale shohld be 
invested in 6 per cent. War Loan Stock, & 
that the Guardians should stand possessed 
of the securities so purchased on trust to 
receive Sc pay into the common fund of the 
Umon tno interest accruing therefrom i — 
Held: (1) the property in the capital fund 
in question & the interest thereon was not 
“ parish property *’ within 1929 Act, s. 116 ; 
(2) it was not transferred by that Act to the 
representative of the City of London ; (3) the 
property in the fund was transferred to & 
vested in the London County Coimcil for the 
benefit of the whole area administered by the 
London County Council ; & (4) it was not 
subject to any condition that the income of 
. the fund should be credited to the City 
Corpn. in computing the amount of the 
contributions due from the City Coron. to 
the County fund. — London (City) Corpn. 
V . London County Council, [1931] 1 K. B. 
25 ; 99 L. J. K. B. 577 ; 143 L. T. 372 ; 94 
.J. P. 219 : 46 T. L. B. 533 ; 74 8ol. Jo. 421 ; 
28 L. G. R. 451, C. A. 

38a. Loans to strikers’ families — Resolution can- 
celling repayment — Void.] — Defts., a board 
of guardians, upon the outbreak of the coal 
dispute of 1926 resolved to give outdoor 
relief to the wives Sc families of miners & 
other workmen who were unemployed 
because of the dispute, & that such relief 
should be given by loan, subject to an under- 
taking to be given by the ho^ of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
relief to miners’ families during the con- 
tinuance of the dispute to the amount of 
£195,957. Repayment commenced in Jan. 
1927, the terms being modified from time tc 
time. On July 11, 1929, the total balance 
due on the loans was £146,924, & it was ther 
being repaid by about 5,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full. Sc others 
having been entirely released from payment. 
On tliat day defts. passed a resolution that 
the whole balance of the loans owing ir 
respect of relief received by miners’ wives & 
families should be excused & cancelled. Ir 
an action by pltf. at the relation of the corpn. 
of a borough situate & owning •rateanh 
property within defts.’ area : — Held : (1 ) the 
resolution to cancel the loans was ultra viret 
Sc void Sc must not be acted upon ; (2) ever 
if there was any general discretionary power 
in defts. to release the debtors, it was not 
properly or reasonably exercised, as they 
had considered solely the interest of the 
debtors, without any inquiry into the ability 
of all or any of them to continue paying of 
their loans, there being no evidence of any 
general inability to repay, or request for the 
cancellation of the debts. — ^A.-G. v. Tyne- 
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MOUTH Union, 11930] 1 Ch. 616 : 99 L. J. Ch. 
307 ; U3 L. T. 70 ; 94 J. P. 191 ; 46 T. L. R. 
272 ; 74 Sol. Jo. 169 ; 28 L. G. R. 179. 


68a. Guardians acting In loco parentis — Right to 
grant of administration. ]->By Poor Law Act, 
1927 (c,^ 14), a board of guardians may act 
in certain circumstances as in loco parentis 
in respect of an orphan child, & in that 
capacity is entitled to take out letters of 
administration of the estate of the child’s 
deceased parent for the benefit of the child. — 
Re Peters (1929), 142 L. T. 328 ; 40 T. L. R. 
119 ; 74 Sol. Jo. 13. 


87. Add, Annotation : — Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B, 737. 

100a. “ Regularly employed **— Employment as 
deputy.] — Pltf. was in the service of defts.’ 
predecessors in their capacity of poor law 
guardians for fifteen years before his i*etire- 
ment, but during five of those years he was 


only employed as gate porter to a poor law 
institution in substitution for its regular gate 
porter who was away on war service : — Held : 
in computing the amount of his super- 
anmiatioii allowance under Poor Law Officers’ 
Supi'rannnation Act, 1896 (c. 50), pltf., 
though only a L'lnporary substitute for tho 
ivgular gate poi-t<'r, was entitled to I'ockon 
his actual five years’ deputy service as 
regular cmpl«)yiiieiit in the capacity of a 
poor law ottlcor or servant. — IIammond v, 
London (\^unty CoirNcrn, [1931] 1 Oh, 
510 ; 100 ].. J, Ch. 125 ; 114 L. T. 720 ; 95 
.1. 1*. 97 ; 29 L. (i. R. 350 ; mib nom. Ham- 
mond V. WkstMINSTEH (lUARDlANS, 47 
T. Ij. U. 219. 

105. Add. Annotation : — Refd. R. v. Grain, Hx p. 
Wandsworth Grdns., [1927] I K. B. 640. 

120. Add. Annotai ioit ; — Refd. H. v. London 
t’ounty Ctmiieil, Hx p. Kntertjiinrnents Prti- 
teclion Assocn., Ltd., |19:il | 2 K. B. 215. 


Part II. — Poor Law Areas. 


157. Add, Annotation : — Coiisd. Stoke Newington 
Borough Council v. Richards (1929), 45 
T. L. R. 660. 


164. Add. Annotation: — Refd. If. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. H. 98. 


Part III.- Workhouses. 

174. Add. Annotation: — Refd. Jjondon (City) Corpn. v. London County (Jouiuil (1930), 99 

L. J. K B. 577. 


Part IV. — Relief of the Poor. 


188. Add. Annotation : — As to (3) Consd. R. v. 
Grain, Ex p. Wandsworth Grdns,, [1927] 
2 K. B. 206. 

206. Add. Annotation : JKM, Re ('arroll, [1931 j 
1 K. B. 317. 

225a. Within what time proceedings must be taken.] 

— Applts., a board of guardians, in 1926 
gave relief, by way of loan, to resp. under 
Poor Law Amendment Act, 1834 (c. 76), s. 58. 
In Feb. 1927 applts. ma<le a written ai)plica- 
tion to resp. for repayment, & in Aug. 1027 
8ummons(ts were issueii against resp. & 
against his employers to recover the amount 
due. The justices held, as more than six 
months had elapsed since the date when the 
last instalment of the loan was advanced, 
they had no jurisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 


they dismissed the surmnons : — Held : 
the matter of com])laint did not arise until 
the application for repayjuent was made. — 
ASHBY-DE-I.A-ZoUCH OITAUDIANH V. SUMMRHR, 
[1028] 2 K. B. 397; 97 L. .1. K. B. 397; 
139 L. T. 46 ; 92 J. P. 72 ; 44 T. L. U. 400 ; 
72 Sol. .lo. 241 ; 26 J.. G. 245 ; 28 Cox, 
i). C. 491, 1). C. 

225b. In what court proceedings must be taken.] — 

A ct. of summary jurisdiction is not a 
“ county ci. or other ct. for tho rccr*vory of 
small debts” within l*onr I^iw Act 1927 
(c. 14), H. 46 (1), & under that sub-sect, relief 
granted by way of loan by the guardi/fcOs to a 
poor person cannot be recovered there* n. — 
Evan8 V. Mohoan, [1928] 2 K. B. 527 ; 97 
L. J. K. B. 703 ; 139 L. T. 612 ; 92 J. P, 
146 ; 44 T. h. R. 544 ; 20 L. G. K. 386, D. C. 


PART IV. SECT. 1. 

T i. .J — Butts v. Sydney 

Mines, [1927] 1 D. L. R. 540 : 59 
N. S. R. 90.-~CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

•a. Capricious finding 

of age of child in order to aim juris- 
Kelly (N. B.), [1929] 
1 D. L. R. 716 ; 51 Can. Grim. Cas. 
113.— CAN. 

tb. Deserted child — Order for main- 
tenance — Jurisdiction.) — Under on 
order of the police magristrate for the 
county of P, mode In Jan. 1927, under 
Children Protection Act, U. S. O., 
191 4, & amendments, two infants were 
delivered Into the custody of pltf. 
society & became its wards. The 


order directed that tho cornu, f.f th<^ 
united counties of L. Ik G. wlioiilU puy 
a weekly sum to the Boeloty foi tlio 
niaintcrianco of the Infants. Tt was 
afterw’urds discovered that the tow'n of 
X., of which the infants were roHldonts. 
was a .s(!parate municipality, so con- 
stltnted by Act of Ontario legislature 
in 1922; A on May 19, 1927. the 
mofrli^irato amended his order by 
dlroi'.tinK that the maluuuiance money 
should DC paid by the town con>r». 
instead of tho counties corpn. The 
town corpn, repudiated Its liabllit;'^ 
& this action brougrht to enforr;<j 
payment : — Held : the niasrlstrate hatl 
jurisdiction t^) make the first order, but 
tbe mairlstrate not havlnif, on or before 
May 19. 1927, been dcslmated a 
judgre ” within Children’s Protection 
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Act, 1927, had no jurisdiction to make 
tbo aincndiritc order. — K rontknao 
ClIILDHKN'rt AM) 80(\ V. OANANf)QLK, 
11029J 3 1). I.. K. 104; 63 O. L. K. 
560.- CAN. 

to. Krtcnt of Uahilitv of nmnici- 
ixilii]/ Child H'elfarr. Aoi, C. A., 1921.) 

DniKcTMit nr Cfin.D Wki.fakk v. 
Ift.ritvL MiTNroiPALrTY or CJaktikr, 

1 1931 ] 2 W. VV. H. 7 ; 2 D. L. II. 845. - 
CAN. 

PART IV. SECT. 3, SUB-SECT. 2.— 
A. (a). 

td. Parents* Maintenance Act, 1623 
— What amounts Ut dependence.) — If a 
father has a sufficient income of his 
own to provide him with food, clothing, 
& other neceesarlee, bit age, dlsc«iie, or 
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POWERS. 

Part I.— Definition and Classification. 

9. Add. Annotation: — Refd. Re Mills, Mills v. Ijawrence, [1930] 1 Ch. 054. 


Part II. — Creation of Powers. 

17, Add. Annotation: — As to (1) Apld. Re Graham, Graham v. Graham, [1929] 2 Ch. 127. 


Part Ml. — Construction of Powers. 


28. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch.283. 

133a. Power to appoint part of share — Whether 
Includlhg accrued shares.] — Re Hutchinson’s 


Settlement, Ex p. Dunn (1862), 6 De G. & 
Sm. 681 ; 17 Jur. 59 ; 64 E. R. 1297. 

143. Add. Annotation : — As to {!) Refd. Re Gooch, 
‘ Gooch V. Gooch, [1029] 1 Ch. 740. 


Part IV.- Exercise of Powers. 


187a. Appointment on “ protective trusts.*’] 

— Testator, in exercise of a power of appoint- 
mont among children & issue contained in 
his marriage settlement, bequeathed specific 
■ property to his son W., & directed his 
trustees to hold the income of the remainder 
of the trust property upon protective tinists 
for the benefit of his son O., subject thereto 
to hold the remainder of such propeHy in 
trust for his gi'anddaughter M. : — Held : as 
the appointment upon “ protective trusts,” 
as denned by Trustee Act, 1926 (c. 19), s. 33, 
gave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, k- the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses ; (3) there was no interval of time 

during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
receive the income, &; subject thereto for the 
granddaughter M. absolutely. — Re Boulton’s 
Settlement Trust, Stewart v. Boulton, 
[1928] Ch. 703 ; 97 L. J. Ch. 243 ; 139 h. T. 
288. 

208. Add. AnnotcUioruf : — Refd. Salvesen (or von 
Ijorang) v. Austrian Property Administrator, 
[1927] A. 0. 641 ; H. & H., [1928] P. 206. 

256. Add. Annotations : — Folld. Re Phillips, Law- 
rence V. Huxtable, [1931] 1 Cli. 347. Dlstd. 
Re Watts, Coffey r. Watts, [1931] 2 Ch. 302. 

256a. — .] — Under a settlement a fund Avas 

given to such persons, after the death of A., 
as he should, with the consent of the tnistees. 


appoint by iIimmI : — Held : the power was a 
geruTal power, & the jiowor having been 
(‘xercised, the fund was equitable assets for 
the payment of A.’s debts, notwithstanding 
that the consent of the trustees to the 
exercise of t)ie power was necessary. — Rc 
PhILLTPR, TiAWRENCE V. ilUXTABLE, [1931] 

1 Ch. 347 ; 100 L. J. Ch. 65 ; 144 L. T. 178. 

AumitnHmi : — -Distd. lie Watts, Coffey r. Waits, [1931] 
‘J Cb. 302. • 

256b. Consent of settlor’s mother.] — A 

maiTiage settlement, dated in 1904, contained 
a clause eiTqiowering tlie settlor, the wif(\ 
at any time dmirig the life of her mother by 
deed to revoke, witli the consent of her 
mothei', tlie tmsts declared by the settle- 
ment, A. U) appoint & declare, Avith the 
consent of her mother, any new or other 
trusts powc^rs & provisions concerning the 
premises tt) which siicdi revocation should 
extend. By a deed, dated in 1913, the 
settlor, with the consent of her mother, 
exercised the power of revocation & new 
appointment in such a manner that after 
her death in 1928 tlie question arose whether 
certain trusts declared by the deed of 1913 
WTTo valid, their validity depending upon 
the decision by tlie ct. of the question 
whether the power of revocation new 
apiiointment wa s a general power or a special 
power : — Held ; it would not be right to 
hold that, ujion the terms of the powers 
contained in the marriage settlement, the 
settlor was in substance the owner of the 
property, & ermsequently free to deal with it yn 
any way she jileased, & the power was a special 
T>ower. — Re Watts, Coffey r. Watts, [1931] 

2 Ch. 302 ; 100 L. J. Ch. 353 ; 145 L. T. 520. 


PART 111. SECT. 8. 

Bd. Power to donee to pews corpus aeweU at income .) — Shaw r. Shaw (1037). 59 N. S. R. 349. — CAN. 
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299a. Ellis v. Atkinson (1792), 3 Bro. 

0. 0. 566 ; 2 Dick. 759 ; 29 E. R. 701, L. C. 
AnrujfaiU^ Socket v. Wray (1793). 4 Bro, C. C. 

483 ; Gulw V. Sm^ (1794), 1 Anst. 277 ; Whistler v. 

(1798), 4 Ves. 129 ; Sporlingr v. Roohfort (1803). 
8 Ves, 164 ; Parkes v. White (1805), 1 1 Ves. 209 ; RJchardB 
580; Francis r. Wlgzell 

(1816), 1 Madd. 258. 


351a. Limitation to more restricted class in default 
of appointment.] — Testator gave his widow 
E. full & complete control in the disposal of 
the principal moneys of his estate, at such 
times & in such proportions as she might sec 
fit, whether by will or otherwise, for the 
benefit of his children or grandchili’en ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share &, 
share ^ike. E. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
child, & a further portion to trustees in trust 
for the child : — Held : all these appointments 
were valid executions of the power. — 
Job V, Job (1853), 2 W. R. 25. 

429. Add. Annoiaiion : — As to (3) Refd. He 
Phillips, Lawrence v. Huxtable, [193 IJ 1 Oh. 
347. 


452. Add. Annotation : — Consd. Me Vander Byl, 
Fladgate v. Gore (1930), 74 Sol. Jo. 770. 

453. Add. Annotation : — Refd. Me Vander Byl, 
Fladgate v. Gore, [1931] 1 Oh. 210. 

484. Add. Annotation : — Refd. Me Phillips, liaw- 
rence v, Huxtable, [1931] 1 Oh. 347. 

486. Add. Annotation : — Refd. Me Pliillips, liaw- 
rence v. Huxtable, [1931J 1 Oh. 347. 

487. Add. Annoiaiion: — Refd. M 41 Phillips, Law- 
rence V, Huxtable, [1931] 1 Oh, Jm7, 

505a. .] — Under the will of a 

testator who died in 1890, A. liad a general 
testamentary power of appointment over a 
share of his residuary trust estate. There 
was a provision that in ckJault of appoint- 
ment the unappointed sliart; should be held 
in trust for the persons who at the death of 
A. w^ould be entitled under Statutes <»f 
Distribution. A. by her will appointcul Iiei* 
sister I. her executrix & directed that all her 
debts & funeral cxx>enscs should bo paid, A 
after giving certain pecuniary legacicjs she 
gave “ all the remainder of my property to 
my sister, I., to be disposed of as she tliinks 
fit at her death.” A. died a spinster in Feb. 
1929, but, as the husband of I. had witnessed 
the will, the residuary gift could not take 
effect. Doubts having arisen whether A. 
had effectually exercised the general power 
of appointment given her by the will of 
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U^stator Hc/d : testatrix bad shown an 
intention of taking the property subject to 
the power of appointment out of tlie instru- 
nient creating the ])ow'er by ti*eating it as 
foriiiing onv mass w ith her ow'ri pitmerty. It 
passed, therefore, as if she had died int^tate 
in respect of it A w^ent to the persons entitled 
according to the Adtriinistration of Estates 
Act, 1925 (c. 23). — Me Vandku Byl, FLADr 
GATR v, Goue, [19311 1 Vh, 219 ; 100 L. J. Oh. 
108 ; 144 L, T. 40 1 ; 74 Sol. .lo. 770. 

621a. Subsequent confirmation by codicil.] — 

(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
propeity to hef husband, but at the date of 
the will no such power had been created. 
Bubsequently, a pow’cr was created whereby 
she was given a power to appednt a life interest 
. in certain trust funds to her husband, &, 
subsequently to the creation of such power, 
the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
such powtT : — Held : there was a valid 
exercise of the power of appointment of such 
life interest in favour of her l)usband. 

(2) Subsequently to the date of the codicil 
another pcjw'er was created, whereby the 
testatrix was given a power tit appoint a life 
interest in tAlier trust funds to her liusband, 
but before her death she mruie no other will 
or codicil nor executed any other instrument 
whereby she exercised sucli oilier power ; — 
Held : there liad been no valid appointment 
of such life intiirest in such other trust funds 
in favour of her luisiiand. - /»)(; Bower, 
Bower v. Meroek, 1 1939] 2 Ch. S3 : 09 L. J. 
Gh. 17 ; Ml L. T. 939 ; M3 L. T. ii74. 

521 u*. - No subsequent exorcise of power.] ■ 

Mo Bower, Bovveu a. Meroer, No. 521a, ante. 

637a. .] — Guinano v. Naisii (1845), 6 L. T. 

O. a. 18 ; 9 Jur. 703. 

652. Add, Annoiaiion: Held. (In Vandru* Byl, 
Fladgate v. (lore, [1931 J 1 (Jh. 219. 

723. Add. Amndailon : JKeid. Phillips, i..avv- 
rence v. lluxtahln, (1!)31J I ('h. 347. 

726. Add. Annotalion : Consd. Me Phillips, Miw- 
rence n Huxtable, 11931! 1 <4i. 317. 

748. Add. Annoiaiion ; - Consd. Me C’hartres, Far- 
man r. Barrett, [1927] I Ch. 409. 

768, Add. Annoiaiion: — Hold. Me Mathieson, 
[1927] 1 CU. 283. 

783. Add. Annoiaiion : — Refd. Me Bovver Williams, 
L\r. p. Trustee, [1927] 1 Ch. 441. 


PART IV. SECT. 10. SUB-SECTT. 2.— 
B. (a). 

683 ii. .] — In execution of the 

powers rcservea by a marriage settle- 
ment, a revocable appointment was 
made by deed whereby the appointors, 
husband 8c wife, directed the trustees 
to hold the net puroluLse-monoy already 
received 3c to to received in respect of 
a oertain contract of sale upon trust, 
on the death of the survivor of the 


i appointors, as to three several ; uuw of 
I £15,000 for each of throe of tholr 
daughters, 8c as to £12, .500 for their 
I fourth daughter, & os Ui* the " ro* 
I mainder ” one moiety to each of their 
I two sous. The contract of sale referred 
i to was for a sum of £100,000, of vrlihdj 
{ £20,000 had alreacly been paid. The 
contract of sale was suhseMncntly 
rescinded on the piirch-aser paying a 
further sum of £20,000 llt:Ld : in 
the events which ha<l liappeneU, tlm 


I principle that, where a pornon disponing 
I of a sum among dllTorent iiersons mils 
i on the usHumptioii that he Is dealing 
with a fund ot specjiflc ainouat, 8c gives 
i I)art of tho fund to one or more poraons 
' 8c the residue to another. If the fund 
falls short, all tho gifts abate pro- 
; imrtlouatoly, would not ajiply, & tho 
sons would get nothing under the gift 
■ of tho “ remainder." — A’H kckett w. 
TittJHTfSES, KXICr:UTORS 8C AdK.VCV Co. 
(1008), 5 C. L. IL 512. -A US. 
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Part V. — Appointment Not in accordance with Terms 

of Power. 

880a. Appointment to trustees of child's marriage. Pour years alter the marriage 

marriage settlement — Share settled.] — A the mother appointed a sum to be paid to 

daughter being entitled under the marriage the trustees of the daughter’s settlement, 

settlement of her father & mother to such upon the uses therein expressed, in satis- 

share A interest in land & money as the sur- faction of the daughter’s share & interest 

viving mother should appoint, jprovided by under the marriage settlement of the father 

her own marriage settlement that all such & mother : — Held : this was substantially 

share & interest to which she should become an appointment to the daughter, & valid. — 

entitled, imder her mother’s settlement, Limbert v. Grots (1832), 1 My. & 1 ; 

should be vested in trustees to the use of her 89 B. B. 581 ; avh nom. Lambard v. Grots, 

intended husband for life, remainder to her- 2 L. J. Oh. 10. 

self for life, remainder to the children of the 


Part VI. — Excessive, Defective, and Fraudulent Appointments. 

872a. Appointment on ^'protective 971^ Add, Annotation :—A8 to (1) Refd. Be Mills, 

trusts.*'] — Be Boulton’s Settlement Trust, . Mills v, Lawrence, [1930] 1 Oh. 440. 

Stewart v. Boulton, No. 187a, ante. Add. Annotation : — Consd* Be Phillips, Law- 

887. Add. Annotation : — Consd. Be Payne, Taylor rcnce v. Huxtable, [1931] 1 Oh. 347. 

V, Payne, [1927] 2 Oh. 1. 1061. Add. Annotation: — Aa to (1) Refd. Be 

891. Add. Citation : — auhaequeni proceedings^ 2 Lanyon, Lanyon v. Lanyon. [19271 2 Oh. 

Bro. 0. 0. 344, L. 0. 264. 


Part VIII. — Extinguishment 

1008. Add. Annotation : — Consd. Be Mills, Mills v. 
Lawrence, [1030] 1 Oh. 054. 

1101a. Power appendant or appurtenant.}-- 

A testator by his will directed the income of 
his net residuary estate to be accumulated 
for a period of twenty-one years from his 
death, & subject to certain trusts in favour 
of an infant grandson, his issue which 
failed owing the death of the grandson 
unmarried, declared tliat the trust fund & all 
statutory accumulations of income were to 
be hold upon such trusts for the beneht of all 
or any one of the children & remoter issue of 
testator’s father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability <&; desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by 
death duties Sc other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint. Sc in default of such 
appointment in trust for such brother 
absolutely : — Held : the power was a power 
appendant or appurtenant Sc not a power 
coupled with a trust or a duty in the nature 
of a trust, Sc accordingly that it could be 
validly released by the donee . — Be Mills, 
Mills t)u Lawrence, [1930] 1 Ch. 664 ; 99 
L. J. Oh. 396 ; 143 L. T. 409 ; 46 T. L. R. 
328 ; 74 Sol. Jo. 437, 0. A. 


and Suspension of Powers. 

1102. Add. Annotation: — ^Dlstd. Be Mills, Mills v. 
Lawrence, [1980] 1 Ch. 664. 

1108. Add. Annotation : — ^Dlstd. Be Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 

1104. Add. Annotation : — Distd. Be Mills, Mills v. 
Lawrence, [1930] 1 Oh. 664. 

1105a. Mutual wills — Wife expressly refraining 
from exercising power.] — Where by her will 
the wife expresdy refrained from exercising 
a power of appointment, which she had, but 
abstained from extin^ishing it, & conned 
the operation of her ¥311 to her own property, 
Sc there was nothing in the husband’s will, 
which either put the wife to her election or 
put her in the position of seeking at the same 
time to approbate Sc to reprobate its pro- 
visions : — Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent veill. — Gray v. Perpetual 
Trustee Co., [1928] A. C. 391 ; 07 L. J. 
P. C. 86 ; 139 L. T. 469 ; 44 T. L. R. 664, 
P. C. 

. Add. A^motation : — Refd. Be Mills, Mills v. 
Lawrence, [1030] 1 Ch. 664. 

. Add. Amiotation: — ^Refd. Be Mills, Mills v. 
Lawrence, [1980>1 Ch. 440. 


PART V. SECT. 3. 

M. AppointTnent to issue of child — 
Jf^fierc not among objects of power ,] — 
Moubrav's Trustbbs V. MOrBRAV, 
[1929] 8, C. (Ct. of Sess.) 254.— SCOT. 

■b. Power to appoint among children 
— Appointment to child — Wwi power to 
appoint to child*8 children — Fotd.] — lie 
McLean, Pexwetual Exobb. Sc 


Trustees Assoon. of Australia, 
Ltd. V. Lawrancb, [1929] Argus L. B. 
216.— AUS. 

PART VI. SECT, 1, SUB-SECT. 2.— A. 

1 i. .] — Where the exeroise of a 

power, la 80 far as It purported to 
reduce the light of fee conferred on the 
ohleots of the power to a life rent, was 

14 


ultra vires Sc invalid : — Hdd : as it was 
Impossible to separate the valid from 
the invalid portions of the appoint* 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
power fell to be disregarded. — ^MAo- 
KBNJEZB'S TRUSIXBS «. MaOKENSIB, 
11927] S, C. 424.— 8CX)T. 



Part IX. — Powers in 

1135. Add, CiUdwn : — on appeal^ svh nom, Walter 
V. Maunde (1816), 19 Ves. 424, L, 0. 

Add. Aniiotaiiona ;-^Refd, Re Sinclair’s Settle- 
ment, Crump V. Leicester (1886), 56 L. T. 83. 
Mentd. Christian v. Poster (1846), 2 Ph. 161. 
1213. Add. Annotation : — ^Refd. Re Blackwell, 
Blackwell v, Blackwell, [1929] A. C. 318. 


VoL xxxvn.— Pow«K. Case* 1186— 1888ik 


the Nature of Trusts. 

1233a. .] — Davik v. Uoopbii (1711), 8 

Bi-o. Pari. Cas. 61 ; 2 E, K. 926 ; tub nom. 
Davy v. Hoopek, 2 Vem. 665 ; 1 Eq. Oas. 
Abr. 336, pi. 6, ll. L. 

Annoiaiions : — Refd. KellaBisw. Uthwatt (1737), West temp. 
Hard. 273 ; Clholmondoley v. Moyrick (17()vS), 1 Kdeu, 77. 



Cases 13— 115a. English and Empire Digest Sxjpplement. 


PRESS AND PRINTING, 

Part II. — Printers and Publishers. 

13. After this case add : — 

Printers of bank-notes — Standard of care required.]— Bankiebs, ]^o. 456a, ante. 


Part III. — Editors, Authors, and Journalists. 


36, Add, Annotation : — Refd. Tolley v. Fry J. S. 
& Sous (1929), 40 T. L. li. 108. 

40, Add, Annotation : — Refd. Messager v, British 


Broadcasting Co. (1928), 97 L. J. K. B. 
261. 

44. Add, Annotation : — Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 643. 


Part IV. — Newspapers. 


79, Add. Amioiation : — Am to (2) Refd. Re 
Kichdison & Sous, Ijtd., Application, Re 
Bass, Ilatcliff & Gretton’s Trade Mark, 
1,1931] 2 Ch. 1. 

83. Add, Annotation: — Refd. Cope v, Evans 
(1876), 30 L. T. 292. 

90. Add, Annotation : — Refd. Sinanide v. La 
Maison Eosmeo (1928), 139 L. T. 306. 


102a. Plumber & Decorator, Gas & Sanitary 
Engineering Journal — Plumbing & Decorating, 
Sanitary, Water, & Gas Engineering Chronicle.] 
— Held : there was no such close resemblance 
of title between these titles as would jiwtify 
the ct. in granting an injunction restraining 
the publication of the latter journal. — 
Dale, Reynolds & Co. v. General News- 
paper Co. (1884), 1 T. L. R. 177, D. 0. 


Part V. Publications Other than Newspapers 


116a. Title of publication — Infringement of right 
of property — What amounts to.] — This action 
was brought to restrain defts., Sir Isfxac 
Pitman & Sons, Ltd., from selling or offering 
for sale two books which they liad recently 
put on the market entitled : “ How to 

appeal against your rates within the Metro- 
polis ” & “ How to appeal against your rates 
without the Metropolis ” as being books 
offered for sale under titles likely to be con- 
fused with two books publislied by pltf. 
entitled : “ IIow to appeal against your 

rates in the Metropolis,” & ” How to appeal 
against your rates outside the Metropolis.” 
Pltf.’s books were' lirst published in the 
year 1887 & went through several editions. 
The books had been extensively advertised 


& the last editions of the books were pub- 
lished in Nov. 1929. Defts.* books were 
first published in Jan. 1930. Notwithstand- 
ing the fact that it was proved defts.* books 
had on one occasion been confused with 
Itf.’s books it was held not to be established 
y the evidence that defts. had been passing 
off their books as the books of pltf. : — Held : 
the words ‘‘ How to Appeal against your 
Rates ” which were fairly descriptive of the 
contents of defts.’ book as well as of pltf.’s, 
had not acquired a secondary or special 
meaning as meaning pltf.’s books only. The 
action was dismissed with costs. — Matideson 
V. Pitmlan (Sir Isaac) & Sons, Ltd. (1930), 
47 R. P. O. 641. 


PART II. SECT. 1. 

sa. Liabililv — Jn omeral. ] — H AU 
SW’AKOl’ r. MUHA>mAD SiRAJ (1928), 
I. L. R. 50 All. 800.— IND 

sb. Riqht of aetion for work dUm^ 

J*rcpnration oftayaiU <C* rover — No order 
for pritdina oijfcw.l — IMortimer Co., 
Ltd. V. I'ROXTENAC Hricwkriks, Ltd., 
rioao] 1 D. L. 11. 182.— CAN. 


PART III. SECT. 8. 

80 . I>uip to brconwf acQuainted with his 
duHes it' liabilUU8.}—K, E. v. Mauno 
Tu Saw (1927), I. L. R. 6 Ron. 39. 
— IND. 


PART IV. SECT. 1. 
sd. What are .] — The ** Social & In- 


dustrial Review," a publication printed 
& published by the Dept, of Labour 
appeariug once a month & containing 
some items of nows of a sp^al cha- 
racter, but principally articlos upon 
industrial & economic subjects : — 
Held: not to bo a newspaper within 
sect. 7 (2) of Act 27 of 192.5. — R. r. 
Lkwin, [1930] App. D. 344. — S. AT. 
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Vd. XXXVn.— Press and Printing. Oases 119-140. 


Part VI.— Advertisements. 

lid. Add, Annotation — Consd. R. v. London County Council, Ex p, EnkTiaiunients Protection 

Assocn., Ltd., [1931] 2 K, B. 215, 


Part IX. — Stationery Office. 

140. After this case add : — 

“ .] — See, also, Copyright, Vol. XITI., pp. 198, 199, Nos. 333-343.’* 


PART VI. SECT. 4. 

sf. Action for rcfuml to insert.] 
Pltf. published Hit) programmes lor 
all the motor cycle mce meetings 
conducted by W. A. Speedways, Ltd. 
Pltf.’s canvasser lutervicwed deft., 


<d)l«iiied from him u wrilli'Ji oitler to 
insoit u full ptigt' advert isoineiit in each 
issue of the programme at the rale of 
^2 per issue. After tlie mlvertisement 
had appeuml several times, dt'fl. 

I rt'fiised to go on wllli the arrange- ‘ 


meul : lleht : on t he fiiets theix* was 
a valid eontraet for the insertion of 
the advert isonieiil in the whole issue of 
pi'ogrammes for tlu* si'ason. - Ciinkkn 
r. Van Hkv ju k iV Tmomaw, Ltd. (1 DUO), 
\V. A. ].. U. i:i. AUS. 
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Oases Ser-Mli. EkousH ako Empibb Digest Supplement. 


PRISONS. 


Part II. — Prison Officers. 


Detention after reo^pt of remission marks.] — Moeriss v. Winter, No. 34b, post. 


Part III. — Prisoners. 


34a. Receipt of remission marks.] — Horriss v. 
Winter, No. 34b, post* 


Sub-sect. 2. — On Earning Remission (Vol. 

XXXVII., p. 661). 

34b. No legal right to discharge.] — M. was con- 
victed in Dec. 1925, of certain misde- 
meanours & sentenced to two years* 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in PentonvOle 
.Prison. In Dec. 1927, after M. had been 
removed to PentonviUe Priso ., the Governor 
of Portsmouth Prison indorsed on M.’a stage 
card tlio forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth l*rison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was 1 ‘cleased by the Governor of Penton- 
ville Prison on July 21, 1928, instead of on 


July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., &> that he had not made a false 
statement : — Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, Sl that therefore the action could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison ; that deft, was 
protected by Public Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the lact that 
caused the damage, there being no con- 
timlance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage ; lastly, the 
Governor of PentonviUe Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Morriss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. J. K. B. 101 ; 142 
L. T. 67 ; 45 T. L. R. 643 ; 28 Cox, C. 0. 
687. 


PART III. SECT. 1, SUB-SECT. 1. R. S. B. O. 1924, c. 91, 8. 33, cannot Code was 8o removod under said section 

be invoked to support the A.-O.’s after serving part of his sentence an 

sa. Irregular rem^tral of prisoiier— removal from one gaol to another of order for his release was made under 

Under I*olice <it I'risom Rt 4 tuUUion a prlaoner who has been committed for haJbeoB corpus, — It. v. Ta^rohitk, [1928] 

Act — Itelea^ by habeas corpus,] — an ollence under the Criminal Code. 3 W. W. R. 577 ; 50 Can. Crim. Oas. 

Police & Prisons Regulation Act, I Where a prisoner oonvlctod under the 423. — CAN. 
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VolZmiL OaM8l78---1808k 


PRIZE LAW AND JURISDICTION. 


Part III. — Enemy Character. 

176* Add, Annoiaiion : — Retd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. 0. 711. 

192. Add, Annotat'wn : — Reid. Allgemeine Vcr- 
sicherungs-Gesellschaft Helvetia v, German 
Property Administrator, [1931] 1 K. B. 072. 

220. Add, Annotation : — ^Distd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v, Gorman 
Property Administrator, [1031] 1 K. B. 072. 


Part IV. — Capture. 

327, Add, Annotation : — As to (1) Refd. Allgo- I Gomian^ Adininintrator, [1931] 1 

moino Vcrsicherungs-Gesellschaft Helvetia r, [ K. R. 072, 


zzu. Alter this ca.se add : — 

Abandonment to neutral underwriter by 
enemy — After seizure In prize -Detention 
under Order in Council — Application of 
Trading with the Enemy Amendment Act, 
1914 (c. 12), s. 6.]-' >Sc£i Aliens, No. 389n., 

iuiie. 


Part VII. — Contraband. 


780. Add, Annotation : — Refd. Foster v, Driscoll, 
Lindsay v, Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


866. Add, Annoiaiion : — OtmeraUy, Held. Sassoon 
V, International Banking (Jorpn., [1927] A. 0. 
711. 


Part IX.^ — Jurisdiction of Prize Courts. 

1071. Add. Annotation (Generally, Consd. \ iOSO, Add, A nnolulion : Retd, AIlgemeiiKi Vei- 

meine Versicherungs-Go.sellschaft Helvetia .siidieriingK-GesellschalX Helvetia v, German 

V, German Property Administrator, 119311; IVopiaiy Aitinini-strator, I j I K. B. 072. 
1 K. B. 072. 1 


Part X. — Claims. 


1121. Add, Annotation : — Refd. Allgeineine, 

sicherungs-Gesellscliaft Helvetia v. German 
Property Administrator, [1931] 1 K. B. 072. 

1131. Add, Annotation Consd. Allgemeine Ver- 
sicherungs-Gesellschaft Helvetia v. 'German 
Property Administrator, [1931] 1 K. B. *172. 


1177a. .] — The Anna Chutstiana (1778), Hay 

Marr. 10] ; 105 E. 11. 37. 

1189a. .]- The Vhouw HEmtiEiTA (1803), 5 

Ch. Bob. 75, n. ; 166 E. R. 702. 

AnnotaiuM : —Apld. Thft Roland (1916), 81 L. J. P. r.‘7. 


Part XI.- -Procedure. 


1302a. Ship lormerly enemy property— 1 Tui- Hockwo, Tiib Obneskb (1817), 8 

Transfer of ownership.] — The Kankakee, Lloyd, Pr. Gas. 74, P. O, 


PART V. SECT. 4, SUB-SECT. 3.--A. 



PART VI. SECT. 4, SUB-SECT. 6. 
f. JRevsd., Stewart, 38, n. 

PART VI. SECT. 7 
n. Revsd., Stewart, 38, n. 


PART VII. SECT. 6, SUB-SECT. 4, 
r. Btvsd,, Stewart, 122, n. 
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VoLZZZVm. Oases 11— Ut. 

PUBLIC AUTHORITIES, BODIES AND OFFICERS. 

Part I. — Acts of State. 


11. Add* Annotation: — Gonsd. Musmann u. 
Engelke, [1928] 1 K. B. 90. 

14. Add* Annotation : — Apld. Engelke v, Mus- 
mann, [1928] A. C. 433. 

16. After the cross-reference following this case 
add ** Status of person claiming diplomatic 
privilege.] — See Constitutional Law, No. 
418a.” 

47. Add. Annotations : — Folld. Civilian War 
Claimants Assocn., Ltd. v. H. (1930), 47 
T. L. R, 102. Gonsd. Hungarian Property 
Administrator v. Finegold (1931), 100 Ij. J. 
K. B. 383. Refd. Re Mason (1928), 97 L. J. 
Ch. 321. 

48a. — — .] — A CO., whose members were British 
civilians who had sulVored loss or damage by 
warlike operations during the War, pre- 
sented a petition of right claiming on their 
behalf payment of compensation out of tlic 
money paid or payable as reparations by 
Germany under the Treaty of Versailles. 
Suppliants contended that the Crown was 
the agent or trustee of the claimants : — 
Held : on demurrer, the Crown could not be 
agent or trustee for individual subjects in 
any matter connected with the treaty-making 
Power, & the petition of right disclosed m'- 
claim in law against the Crown, & therefor(? 
the demurrer must be allowed. — Civilian 


Wak Claimants ^Assocn., Ltd. v. R. (1980), 
47 T. L. R. 102, C. A. ; ajfd.. 48 T. L. B. 83 ; 
75 Sol. Jo. 813, H. L. 

66. To the cross-references following this case 
add ** Decrees of Russian Soviet Government 
— Effect of.] — See No. 13, ante ; Companies, 
Nos. 8523, ’8524, 8527a ; CoNS'nruTioNAL 
Law, No. 387a ; Insuhance, 712a.” 

66a. .] --The English cts. will not inquire into 

the validity of acts done by n recognised foreign 
Govt, against its own subjects in respect of 
property situate in its own ten*itory. 

In 1918 a section of Russian revolutionaries 
took ^ retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Republic, 
which was recognised in 1924 by the British 
Government as t-he de jure Govt, of Russia. 
In 1928 the movables in qm^stion were sold 
in Russia by the Soviet Republic to defts., 
who brought them t-o 3‘higland. In an 
action by |)ltf. to recover those movables or 
damages for their dotentitm or conversion : — 
Held : the action failed, »is the ct. could not 
inquire into the validity of the acts of a 
foreign sovereign Power wlrich h.jtd been 
recognised by the Govt., of this country. — 
PAI.EY Olga Piuncksh v. WEii/, [1929] I 
K. B. 718 ; 98 L. J. K. B. 495 ; 141 L. T. 
207 ; 45 T. }j. R. 365 ; 73 Sol. Jo. 283, C. A. 


Part III. — Exercise of Statutory Powers, Duties, etc. 


84a. Acquiescence in wrongful exercise — What 
amounts to.] — Pltf. does not acquiesce in the 
wrong-doing of a local authority by simply 
standi^ by & assuming that the local 
authority is acting within its statutory 
powers. — PiGGOTT V. Middlesex County 
Council, [1909] 1 Ch. 134; 77 I.. J. Ch. 
813 ; 99 L. T. 602 ; 72 J. P. 461 ; 62 Sol. Jo. 
698 ; 6 L. G. R. 1177. 

86. Add. Annotation Gonsd. Blundy, Clark A 
Co. V. London & North Ea.stern Railway 
(1931), 100 L. J. K. B. 401. 


90. Add. ArmofnHoynt : Gonsd. Deo (Jonservancy 
Board 1’. McConnell, [19281 2 K. H. 159; 
Blumly, Clark Ac Co. v, London He North 
Ea.stern Railway (1931), 100 L. J. K. B. 401. 

103. Add. Arniotafion:~ Afi to (2) Refd. Bhjiidy, 
(lark He (k». v. London A: North Eantern 
Railway (1931), 100 L. J. K. B. 40l. 

105. Add. AymotalUm .•-■-Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

114. Add. Annotation : — Refd. Famworth v. Man- 
cnester (k>ri>n., [1929] 1 K. B. 533. 


PART II. 

M. licmuneratioti.] — (1) Tho fa<jt 
that a statute which creates a public 
office provides that the remuneration 
of tho officer as fixed by order In 
council shall be paid out of tho con- 
solidated revenue fund does not imply 
a condition that there must be a siieclal 
vote of supply by the Legislature for 
such romuneratiou In order to render 
the officer entitled to payment thereof ; 
& the fact that the l^egislature does 
make such special votes from year to 
year does not establish that such 
practice is legally nccessair. 

(2) Where such a stature provided 
that the officer was to be appointed by 
order in council & should hold office 
during good behaviour but bo re- 
movable by the Lieutenant-Governor 
in Council for cause Sc an order in 


eoiiJicii had appointed, & fixed tho I 
joniuneration of, an officer, who gave ! 
no (UiiiBt* for removal, N, on aoii iainient j 
to the statute transferred his liutieB ' 
& r<meal<.*d t)ie provision as to hi-; 
tenure of ofllce A. nanoval for r.iuKe, I 
imt did not uholirih the office Jirld : j 
even if such ainendToeut plaei-d Um ; 
officer ill a position where his n?- : 
mimeratlon might he tennlnuted iiy j 
the LieiitiMiant-tioveiTiFir in <^»nneli, ; 
yet an order in council was neci.SHary i 
I to terminate it, &. until ;;uch order was 
! passed the officer, having continued | 
ivudy to perform his dutiew, was i 
cntltJed to receive said remunera l ion.- * 
MauDoxald V. 1:.., 11030} 1 W'. W. Tt. i 
700 ; 3 V. L. R. 4G5."-<;AN. 

PART III. SECT. 1. 

•X. TCxcreinr of diMirfiifn,- \o inUrr- i 

1 


frrcriri*. hv riniHs.] Tiie rule that the 
ej , will nof inf ei’fi re wit h the exerelHO 
of the. dlHcrelion of Minlste.rH of tho 
(O'own provldril no statutory pro- 
vision is irifriiigul applied lierelri in 
holding iliat llie payment by tho 
l)t‘I)ftrtme,ut of Pidneation of tho 
MM'ondHry soliool grunt t^i the S. sohooJ 
distrlet was legal & authorised under 
i'nhlle Hidiools Act. Itr uHKLL HcfifjOL 
IMSTKicT r. SfiKLiAtoTiTir Ruhai. Mtjxi- 
rriiMUTY, (19311 2 W. W. R. (529; 4 

1). L. R. 309. -CAN. 

PART 111. SECT. 4, SUB-SECT. 1. 

aa. Delete this case, 
e (p. 28) i. .) — Applt. munici- 

pality in the exercise of powers con- 
f erred by Municipal Corpns. Act, 1906, 
H. 23.'}, constructed certain roads, Sl 
there was evidence that In consequenoe 



OBfw 127--MB. Itausa AND "EMsms 

127. Add. Annotation : — Consd. Manchesfc^ Cforpn. 
V. Famwoiih (1929), 46 T. h. B. 86. 

182. Add. Annotation : — Reid. Manchester Ck)rpn. 
V. Famworth (1929)> 46 T. L. B. 86. 

185. Add. Annotation: — Consd. Blundy, Clark 
Co. V. London & North Eastern Bailway 
(1931), 100 L. J. K. B. 401. 

187. Add. Annotation: — Aa to (3) Consd. Man- 
chester Corpn. V. Famworth (1929), 46 
T. L. B. 86. 

141. A^. Annotation : — Refd. Blundy, Clark & 
(36. V. London & North Eastern Bailway 
(1931), 100 L. J. K. B. 401. 

147. Add. Annotation: — Refd. ‘St. Anne’s Well 
Brewery Co. v. Boberts (1928), 92 J. P. 180. 

160. Add.. Annotation: — Aa io Q) Refd. Blundy, 
Clark & Co. v. London & North Eastern 
Bailway (1931), 100 L. J. K. B. 401. 

177. Add. Annotation : — Refd. Boumemouth- 
Swanage Motor Boad & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 649. 

178. Add. Annotation : — Refd. (jfraigola Merthyr 
Co. V. Swansea Corpn., [1928] Oh. 236. 

200. Add. Annoiationa : — Aa to (6) Oonsd. Dee 
Conservancy Board v. McConnell. [1928] 
2 X. B. 169. Generally i Refd. Blundy, Clark 
& Co. V. Ijondon & North Eastern liailway 
(1931), 100 L. J. K. B. 401. 

221. Add. Antiotation : — Generally, Refd. Blundy, 
Clark & Co. v. London &> Xorth Eastern 
Bailway (1931), 100 L. J. K. B. 401. 


blOBST SumiBMBNT. 

226. Add. Annotation : — Cfenerallyt Consd. Blundy, 
Clark & Co. v. London & North Eastern 
Bailway (1931), 100 L. J. K. B. 401. 

244. Add. Annotation: — Generally^ Refd. Fam- 
worth V. Manchester Corpn., [1929] 1 E. B. 
633. 

249. Add. Annotation Generally, Refd. Blundy, 
(IHark & Co. v. London & North Eastern 
Bailway (1931), 100 L. J. K. B. 401. 

256. Add. Annotation : — Consd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. B. 86. 

263a. Fumes from power station.]— Pltf., 

who was a fanner, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft, corpn. under Parliamenti^ 
powers, & which emitted fumes heavily 
charged with i^phur sulphur compoimds so 

an action for a n&semce the ^ectric 

Lighting (Clauses) Act, 1899 (c. 19), did not 
expressly make defts. liable for a nuisance, 
but aa defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 
to an injunction &; damages. — ^BI anchestbr 
“ Corpn. v. Farnworth, [1930] A. C. 171 ; 99 
L. J. K. B. 83; 94 J. P. 62 ; 46 T. L. B. 86 ; 
73 Sol. .To. 818 ; 27 L. G. B. 709 ; avb nom. 
Farnworth v. Manchester Corpn., 142 
L. T. 146, H. L. 

268. Add. Annotation ; — Consd. Farnworth v. 
Manchester Corpn., [1929] 1 E. B. 633. 


thereof storm waters whioh formerly 
soaked away now flowed down on to 
the resp.’s lands, which wore low- 
lyli^» to a greater extent than formerly 
.& flooded them. It was within the 
powers of applt. mnnlolpollty to carry 
out at oonsfderable cost such a system 
of drainage as might have obviated the 
injury to resps., but it did not do so : — 
Held : rosps. were \^'lthout remedy 
since applt. munlolpcdity constructed 
the roads without negligence in a 
proper manner Sc in the bond fide 
exercise of its statutory powers. — 
CLABEMONT MUNIOIPALITT V. I'EB- 

ouBON, Claremont Municipality v. 
Xt. M. Fkkoubon, Claremont Munici- 
pality V. A. E. N. Ferguson. [1028] 
W. A. L. H. 117.— AUS. 


e (p. 28) Si. .] — Owing to the 

bursting of a water pipe which was 
part of deft, city's wivtcmorks system 
pltf 8.' lands wore flooded Sc damagt^d. 
'I’ho system was lu8talle<l by the city 
under statutory authority. Sc it w^as 
formd that the city In doing so had not 
been guilty of any negUgeuce Sc had 
not acted in any mireasonable or 
oppresslvo way : — Held : the city was 
not liable. — Renahan v. Vancouver 
City. 11930] 3 W. W. R. 100: 4 

J). L. R. 1018 ; 43 B. C. R. 147.— CAN. 


PART III. SECT. 4, SUB-SECT. 8. 
B. Revad., [1083] S. O. R. 397. 


PART III. SECT. 6, SUB-SBOT. 1. 
193 xiv. Revad.. 31 S. O. R. 61. 
ga. LiabUUy • of munieipalitu to 
councillor — Oonbributory negZtgencc.}— 
What an olfleer of a corpn. does in his 
corporate capacity cannot hurt him 
in his individual capacity. I’hus tho 
mere fact that a pltf. who has snstained 
iiersonal injury as the result of the 
uegligeuoe of a vUlago council is a 
member of the council does not pre- 
chide him from recovering damages 
from the village. Pltf., a member of 
the coimoil of tlie deft, village, was 
injured by the explosion of a ohemloal 
Are extinguisher while he was pro- 


ceeding to use it in helping, tfigether 
with others, t.o put out a firo in the 
village. 'J’bo jury found that deft, 
village was negligent In not having tho 
flip extinguisher properly inspected &■ 
kept in perfect working order. Sc also 
foimd pltf. guilty of contributory 
negligence, biit only beoaiiHo of the 
fact tliat he was a councillor & not 
hocause of his operation of the ex- 
tinguisher. Tho village bad appointed 
a fire chief & instructed him, at a 
council meeting, to see that the Arc 
extinguishers wore kept in proper 
working order ; — HeXa: judgment 
should be entered for pltf. — Smith v. 
Keluhek VilIvAge, [19311 4 D. L. R. 
103 ; ^p., [19301 2 W. W. R. 638 ; 4 
I). L. R. 938 irevag., [1930] 1 D. L. R. 
878 ; 24 S. L. R. 198 ; [1929] 3 W. W. li. 
G55.-CAN. 


PART HI, SECT. 6. SUB-SECT. 1.— A 


228 i. Flooding ,] — Sborbtaby 

OF State for India in Council v. 
Alladin (1928), I. L. R. 61 All. 291.— 
IND. 


228 ii. .] — Bifrost Rural 

Munioipauty V. Stadnick, [1928] 3 
B. L. R. 103; [19281 S. C. R. 304.— 

CAN. 


228 lil. .1 — Stewart v. 

Sprinoiteld Sc Taohb Rural Munici- 
palities, [1928] 4 D. L. R. 693 ; [1928] 
3 W. W, R. 198 ; 87 Man. L. R. 463.— 
CAN. 


228 fv, In handling of wheat — 

Delivered under Wheat Harveat Acta — 
Right of indorsee of 1— When 

an owner of wheat who has delivered 
it to the Qovt. of South Australia 
under Wheat Harvest Acte, 1916-17, 
Indorses Sc delivers the oertlfloate for 
supplementary advances issued to him, 
there passes to the transferee, not only 
the right to receive the advances, but 
also the rteht of the owner to sue the 
Govt, for damages for negUgenoe in the 
care Sc handling of the wheat so 
delivered 'tor the year whereby the 
amount pairable under the oertinoates 
is diminished. — Robinson e. State of 


2 


South Australia, [1929] A. O. 469. — 
AUS. 

sm. Adion against municipality 
Effect of change of bemndariea.] - - 
Obirek V . Bifbost Rural Munici- 
pality. 11930] 1 W. W. R. 949 ; 3 

1) . L. It. 607.— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— A. 

261 I. Vibration from blasting 

0 2 ) eration 8 .]—lii the course of its 
operations in oonstmeting a weir, 
deft. CO., by blasting with dynamite, 
caused injury to some of pltf. *8 build- 
ings i— Ueld : liable for damages. 
While Department of Railways Sr 
Canals Act, R. S. B. C., 1927, gives 
general authority to direct the con- 
struction of all railways Sc canals & 
all works appertaining thereto. Parlia- 
ment did nut sanction tho use . of u 
particular moans, namely, dynamite. — 
I'lLLiTHimi V . Northern Oonstuuo- 
noN a)., [1030] 4 D. L. R. 731 ; 66 
O. L. R. 128.- CAN. 


PART 111. SECT. 6, SUB-SECT. 2.— B. 

268 i. Oeneral rule ,] — Surateb, Bara 
Bazaar Co., Ltd. v. municipal Corpn. 
OF Rangoon (1927), 1. L. R. 6 Ban. 
722.— IND. 

283 i. Exem^dion from liabUity — 
Obstruction in nighway .] — The Le^- 
lature of Ontario has not given uxe 
munldpalitiee of the Province authority 
to permit telephone oos. to oognpy the 
streets Sc highways with their poles Sc 
wires for a longer period, at one ttme, 
than five years. An agreement by a 
municipality to permit, by irrevooable 
lioenoe, a telephone oo. to oooupp the 
streets with poles Sc wires is ultra vUrea . — 
Cobalt Corpn. «. Temiskaminq Tble- 
PHONB Oo. (Ont.) (1919), 69 S. C. R. 62 ; 
47 D. L. R, 301.~OAN. 


• 0 . Interference with level of water — 
Private corporation in dwarge of dam . — 
Subject to control of Government Qom- 
mission — Exem^ien from. HabUity .] — 
Stirrstt Sc ^nb. Ltd. v. KajcinI' 
snouiA Power Co., Ltd., [1930} l 
D. L. R. 445.— CAN. 



viO. 

21S* Add. AnnoioHon: — RM, Manchester Oorpn. 
V. Famworth (1929), 46 T. L. R. 86. 

275« Add, Annotation : — Retd. Manchester Corpn. 
V, Famworth, [1930] A. 0. 171. 

280. Add. Amiotation: — Generally, Refd. Blundy, 
Olark & Co. v. London & North Eastern 
Railway (1931), 100 L. J. K. B. 401. 

282. Add. AnnoUxtiona :—A8 to (1) Consd. Farn- 
worth V. Manchester Corpn., [1929] 1 K. B, 
633. Retd. Manchester Oorpn. v. Famworth 
' (1929),46T.L.R.86. 

288. Add. Annotation : — ^Apld. Famworth v. Man- 
chester Oorpn., [1929] 1 K. B. 633. 

298. Add. Annotcdion -Folld. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

298a. .] — The police appointed by the watch 


AiJCnn.— PnUio AothoiitiaB. CMM878~tl6. 

committee of a borouffh corpn*, if they arrest 
& detain a person uiuawfully, do not act as 
the servants or agents of the oorpn. so as to 
render that body liable to an action for fal^ 
imprisonment. — FisifER v. Oldham Cobpn., 
[1930] 2 K. B. 364 ; 99 L. J. K, B. 669 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T, L. R. 890 ; 74 
Sol. Jo. 299 ; 28 L. G. R. 293 ; 20 Cox, 0. C. 
154. 

317. Add. Annotation : — Retd. Scammoll v. Hurley, 
[1929] 1 K. B. 419, 

318. Add. Annotation : — Retd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

330. Add. AtmoteUion : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

384. Add. Annotaiion : — Apld. Holt Bros. & 
Whitford v. Axhi*idgo Rural District Council 
(1031), 95 J. 1*. S7. 


Part IV. — Exemptions from Liability. 


34^. Add. Annotation : - IRold. Gilleghan v. 
Minister of Health (1931), 47 T. L. 11. 439. 

343a. Ministry ot Health.]— Ministry of 

Health Act, 1919 (c. 21), s. 7 (1), does not 
enable an action to be brought against the 
Minister for alleged breach of a contract 
made by the Minister as a servant of the 


(Jrown, & the proper rcniedy is against the 
(Jrown by ptitilion of right.— (liiXKaH AN v. 
MiNTRTm OF liKALTH (I93J), 47 T. L. R. 
139. 

849. Add, Annotaiion : — Refd. North Charterland 
Exploration Co. (1910), Ltd. v. R. (1930L 99 
L. J. Ch. 488. 


PART HI. SECT. 7. 

290 udil. .] — ^McSorlbt V. St, 

John Corpn, (1882), 6 S. C. R. 531. — 
CAN. 

296 jodv. .] — ^Whore a mimlcl- 

pality, in obedience to an Act of the 
Legislature, appoints an officer to 
perform a pubUo servloe in which the 
corpn. has no special Interest, & from 
which it derives no special benefit 
In its corporate capacity, such officer 
Is not the servant or agent of the muni- 
cipality, &, therefore, it is not liable 
for his negllgenoe In the performance 
of his duties. — Mead v. Marquis 
Rural Munioipalitt, [1928] 2 D. L. R. 
524 ; [19281 1 W. W. R. 756.— CAN. 


PART III. SECT. 9, SUB-SECT. 1. 

sa. Injunction — Claim to take more 
land than neceemry,] — Deft, oorpn. 
issued to pltf . notice of its intention to 
take the whole ot her land for a certain 
public work, although it admitted that 
the area was larger than that actually 
required for the contemplated work. 
It also refused pltf. *6 application for a 
permit to build on the land, on the 
ground of its intention to take same 
for the work: — Held: granting an 
injunction restraining the oorpn. from 
taking the whole of the lanu, it had 
no power under Public Works Act, 
1908, to take a larger area than it 
actually required for the public work : 
& further it was not leg^y Justified 
in refusing the appln. for a permit to 
build on the ground of Its intention 
to take the land, & a writ of mandamus 
Bhould Issue compelling it to hear &, 
determine the appln. — Quinlan v. 
Welunoton Oorpn., [19291 N. Z. 
L, R. 491.— M.Z, 


PART III. SECT. 9, SUB-SECT. 2. 

S16 1 . Whether general jurisdiction of 
courts ousfed.] — Deft, oorpn. erected a 
power-house, S? pltf. elaimed damages 
against the oenm. for the escape of 
& smoke from the power-house, 
\ asked for an injunction to restrain 
the oorpn* from using the power- 
house as It was being used:— RcW.* 
pltf. must be nonanited, as his only 


remedy must be determined In the 
manner provided by Public Works 
Act, 1908.— O'Khten V. Wellington 
City Oorpn., N. Z. L. R. 215.— 

N.Z. 

o 1 . .]“-l»ltf., ty licr statement 

of claim, alleged that cleft, village 
oorrm. In 1927 lowered the- grade of 
a street in the village in front of her 
lands, thereby cutting off her ac^’css to 
l>er iiroporty from the street : — field : 
there being no allegation In the state- 
ment of claim that the oorpn. was 
guilty of negligence in the construction 
of the work, & no ground alleged which 
would entitle pltf. to damages at 
common law, &, so far tw appeared 
from the statement of claim, the corpn. 
having acted within Its pow'ers In 
constructing the work, the only right 
of pltf. was to claim compensation for 
the injurious affection of her lonjis, 
under sect. 342 of Municipal Act, & 
she waks restricted to that right & had 
no right to bring on action. — Howe v. 
Pt. Dalhodbie, [1929] 1 D. L. R. 585 ; 
63 O. L. R. 305,— CAN. 

■b. Order of Public UtUitu limrd - 
RUM of appeal. 1 Nohtuwkhtern 
UITLITIKS, l/rD. r. Epmoaton City, 
[19201 S. C. R. 1 H 6 .- -CAN. 

.] -The Public Utilities 

Act, 1923, Amendment Act 1927, 
provides for an appeal from an order 
of the Boaid upon a question of Juris- 
diction or upon a question law, but 
Upon no other ground. In fixing a 
base for rates to he charged by ai>plt. 
CO. the Board took into account the 
fact that the co. ha /1 earned undin- 
trlbuted profits lieyond the return rate 
fixed for the pre^^lng period & the 
Board, as a consequence of treating 
such earnings as excessive profits « 
available for the amwllsatlon fund, 
had reduced the base on which the 
rates for the ensuing period were flx^. 
The CO., which eonteiidea that tluH 
xm^thod of calculation was unfair A 
unreasonable & involved auostlons o. 
Jurisdiction or questions of law, aprdhfd 
for leave to appeal : — Held : no point 
of Jurisdiction or of law was involved 
& the appeal could not be entertmed. 
— Wainwright Qab Co.. Ltd. r. Wain- 


wiuuiir, Town ok. A lioAHtMjK iMtblmj 
II'ITUTY COMKH. OK ALRFir.A, 119301 
3 W. W. K. 337 : I I). L. R. iOOO. ■ 

CAN. 


PART IV, SECT. 3, SUB-SECT. 1.— A. 


b I. Aprerrnent matte for 

ulteriorpurj}oae,] —QuRKsmLANii Inbuh- 
ANOB Go., Ltd. v. Hitbiaoo Munioi- 
r*Ar4Ty (1927), 30 W. A. L. R. 32.-- 
AUS. 

0 I. Secretary of State for India 

in Council .] — In order that a oontroot 
may bo binding upon the Heoretarr of 
State for India In Council, It must bo 
made In strict conformity with the 
provisions laid down in the statutra 
governing the matter. — Kebsoram, 
PODDAR & Co. V, HECnKTARY OF 18TATB 

FOR India (1926), I. L. R. 54 Calo, 
969. -IND. 


0 ij, Minister of AvrU:uUure ..] — 

f)n the proper construotion of Dried 
Fruits Act, 1924, in acquiring under 
that Act dried fruits on nohalf of His 
Majesty, the Mloistor of Agri^joiture 
acts meroly as the instrumort of the 
Crown. The obligation to pay for 
the fruits is upon the Crown 8 c not upon 
the Minister as such, 8l. therefore, Is 
not subject to attaohmemt by garnishee 
pniceerlings. — M ilduka Co-tipjcRATi VK 
Fruit Co., Ltt). r. Noyoe, lie Noyce, 
Ex p. Minihter of Agrioulturb, 
[1928J V. L. H. 390; (1928b Argus 
L. R. 234.— AUS. 

844 1. Personal liabUily —Question 
of fact.] — Tioca, V. Huoonnard ( 1899), 
4 Terr. L. R, 69.-- CAN. 


■b. Indemnity Act, 1920 (c. 48) — 
Effect o/.}— Indemnity Act, 1920, 
8 . 1 ( 1 ), doea not apply to actions to 
enforce the implement hv Qovt. 
Departments of their wartime con- 
tracts. The saving of actions In respect 
of '* rights under, or alleged breach^ 
of, contract ** contained in sect. 1 ( 1 ) (b) 
applies to oases in which rights iiiid«r 
a contract have been interfered with, 
or a contract has been dJieotty 
breached, by the ezeroise of sonie 
prerogative power. — G beskocs; Oobpn. 
e. The ADiOEAXnnr, [1096] 8. 0. 997,— 
gOOT. 



V , 

Oaies8S5-7Sl. Ikoush and Empisi: 

856. Add, Annotation: — Refd. A.>G. v, Goddard 
(1929), 98 L. J. K. B. 743. 

868. Add. Annotation: — Refd. Gilleglian v. 
Minister of Health (1931), 47 T. L. K. 439. 

864. Add. Annotation : — Refd. Gilleglian v. 
Minister of Health (1931), 47 % L. B. 439. 

366a. Ministry of Health. ] — Gilleghan v. Minister 
OP Health, No. 343a, ante, 

887. Add. Citation 138 L. T. 8. 

301. Add. Annotation : — Refd. Oonstantinesco v, 
R. (1927), 11 Tax Cas. 730. 

401. Add, Annotation : — FoUd. Morriss v. Winter 
(mO), 46 T. L. R. 643. 

402a. Detention alter receipt of remission 

marks.] — Morriss v. Winter, No. 940a, 
post. 

420. Add. Annotation: — Refd. Leitch (William) & 
Co. V. Leydon, Barr (A. G.) & Co. v, Macgeo- 
ghegan (1930), 47 T. L. R. 81. 

480a. FaUiure to record appearance — Officer 

of court.] — Finch v, Risley (1693), cited 
Poph. 26 ; 79 E. R. 1146. 

488. Add. Annotation : — Refd. L. C. C. v. Hackney 
B. 0., [1928] 2 K, B. 688. 


Digest Supplement. 

613. Add. Annotation : — Refd. Fisher v, Oldham 
Corpn., [1930] 2 K. B. 364. 

641. Add. Annotations ; — Consd. Dee Conservancy 
Board v, McConnell, [1928] 2 K. B. 169. 
Refd. Blundy, Clark & Co. v, London A 
North Eastern Railway (1931), 100 L. J. K. B. 
401. 

663. Add. Annotation : — As to (2) Refd. Hearts of 
Oak Assurance Co. v, A.-G. (1931), 47 
T. L. R. 679. 

666. Add. Annotation : — ^Refd. R. v. Divine, Ex p. 

Walton, [1930] 2 K. B. 29. 

601. Add. Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 520. 

604. Add. Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 620. 

636. In the third line of the existing paragraph 
read “ 1813 ” for “ 1913.” 

698. Add. Annotation : — Consd. Wisbech R. D. 0. 

V. Ward (1928), 138 L. T. 308. 

701. Add. Citations [1928] 2 K. B. 1 ; 97 L. J. 

K. B. at p. 69 ; 138 L. T. 308 ; 26 L. G. R. 10. 
708. Add. Annotation : — As to (2) Refd. Brown v, 

. Dagenham U. D. C., [1929] 1 K. B. 737. * 


Part V. — Interest or 


Bias of Judicial and Quasi-Judicial 
Bodies. 


719. Add. Annotation : — Generally ^ Refd. Maclean 
V, Workers* Union, [1929] 1 Ch. 602. 

721.' Add. Annotations: — Refd. Maclean v. 


Workers’ Union, [1929] 1 Ch. 602; B. v. 
Huntingdon Confirming Authority, Ex p, 
George Stamford Hotels, Ltd., [1929] 
1 K, B. 698. 


PART IV. SECT, 3, SUB-SECT. 2. —A. 

366 H. .] — A aorvant of the- 

Crown la liable for bis own wrongful 
acta. — Morton v, Bartlett (1874), 
3 5 N. B. R. (2 Pug.) 215.~ CAN. 

873 xii. Trespass by paihmasder.] 

— In troHpaaa against a municipal corpn. 
for the act of their pathmastcr. In 
oausing atatute labour to bo porfornied 
on certain land of pltf., alleged by 
dofte. to bo an orginal allowance for 
road, it appeared that the nathnia8t43r 
acted under an order wrlti.cn by the 
dork, by the dli'octlon of tho council 
while in hcbbIou : — Held : HUthcleut to 
render the corpn. liable, & a bye-law 
waa not iieooaaary. — Neville v. Ross 
Township Oorpn. (1872), 22 O. P. 
487.— CAN. 

PART IV. SECT. 3. SUB-SECT. 2.— 
B. (a). 

378 xviii. .] — The Land Settle- 

ment Board, created by Land Settle- 
ment & Development Act, R. S. B. 0. 
1924, o. 128, is a department of the 
Govt., there being nothing in said 
Aot or other statutes which gives it a 
right to sue or be suod, no action lies 
against It for acts douo In its offlolol 
capacity. — Rattenbury v. Land 
Settlement Board, [1928] 3 D. L. R. 
382 ; 11928] 2 W. W. R. 476 ; 39 B. O. R. 
523 ; affd., [1929] 1 D. L. R. 242.— 
CAN. 

PART IV. SECt. 8. SUB-SECT. 2.— 
C. (d) ii. 

616 i. Coinpliance ttnih demand .] — 
Held: production, perusal, & a copy 
of a searedi -warrant having been de- 
manded by pltfs. &: furnished to them, 
their remedy, if aggrieved, was against 
those issuing the warrant, & an action 
against the ooustahles was stayed by 
tin order made upon summary applica- 
tion under Public Authorities 
UK5Uon Act, R. S. O., 3927, ss. 8, 10.-- 


►SULLOWAY MILIA & Oo. V. WllXIAMS, 
11930) 3 I). L. K. 953 ; 63 Can. C. O. 
403 ; (56 O. L. R. 243.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4r— 
A. (b). 

mU Commissioners of Public TPor/cs.] 
— By a private Act, St. Stephen Green, 
Dublin, which previonsly had been 
vested in oomrs. as a private square, 
was vested in the Comrs. of Public 
Works, who wore, by the Act, charged 
with the duty of maintaining the same, 
to bo used 08 a public park, with power 
to accept private subscriptions from 
persons vsililng to contributo towards 
miTylng Into execution the puri>o8CB 
of the Act, but with no power to levy 
rates or tolls, though authorised to 
defray such of the expenses incurred 
in canning the Act Into execution as 
could not be defrayed out of raonoys 
received by them under the Act out 
of moneys to be provided by I*arlla- 
ment. Pltf. in this action sought 
daimiges for Injimles rocoived by hira 
while lan-fiilly using the square, by 
coming in contact with an iron railing, 
which the statement of claim alleged 
w'as erected therein by the Comrs. of 
Public Works In a negligent & dan- 
gerous manner ; — Held : tho Comrs. 
of Public Works In Ireland wero not, 
by virtue of the Act, oonstitutod 
servants of the Crown. — Wheki.er i*. 
Comrs, of Public Works, 119031 2 
1. H. 202.— IR. 

PART IV. SECT. 3. SUB-SECT. 4.— B. 

f i. Driver of fire-engine .] — ^Morash 
V. DARTMOirm, [1931 1 1 D, L. R. 413.— 

CAN. 

t. Revsd., [19271 1 D. L. R. 969; 
[1927] S. C. R. 220. 

sg. hxspeclors appointed under 
Noxious Weeds Act.] — Inspector* 
appointed ' by a municipality under 
Noxious Weeds Aot, 1984, o. 80, are 


not employees or agents of the muni- 
cipality, but are public officers per- 
forming public services for the benefit, 
not of the municipality In its corporate 
capacity, but of its inhabitants & those 
of tho Province generally. — Mead r. 
Marquis Rural Municipality, [1928] 
2 D.l. R. 524 ; [1928] 1 W. W. R. 766. 
—CAN. 


PART IV. SECT. 4, SUB-SECT. 1. 

543 ii. .] — lie O’Connor v. 

Lkmibux, [1927] 3 D. L. R. 831 ; 60 
O. L. R. at p. 374.— CAN. 


PART IV. SECT. 4, SUB-SECT. 3. 

568 i. Judicial proceetiimis — Not 
ministerial didies.]— Tho acts pro- 
tt'cttud by sect. 9 of Magistrates Act, 
R. S. B. C., 1924, are judicial acts, &, 
thtsrcfons even judicial oflleem are not 
<;ntlt]ed to immunity under tho sect, 
with respect to ministerial acts. — 
Canadian Credit Men’s Trust 
ArSOON. (SOMEUVILLE CANNERY CO,, 
Ltd.) V. .Tohnsiun, [1931 ] 3 W. W. 11. 
33 ; 4 D. L. R. 509. —CAN. 


PART IV. SECT. 4. SUB-SECT. 6.— 
B. (a). 

•o. Officials of Department of Marine. 
cf;* Fisheries — vnthin Magistrates 
Aci^ R. S, B. C., 1924.]— Somerville 
Cannery Co. i*. .Tohnston, [1931] 3 
D. L. R. 318.— CAN. 


PART rv. SECT. 4^ SUB-SECT. 6.- 

•h. FailiSure to return conviction — 
Fortn of action .] — DRAKE v. Preston 
(1873), 34 U. C. R. 257.— CAN. 


PART IV. SECT. 6, SUB-SECT. 2.— 
B. (0). 

g I. Board of Public UtUUv 

Commissioners — Public VtUvties Ad, 
1923 (c. 58), s. 137 (2).]— Re Stanton 
& Gordon, [1927] 1 D. L. R. 273 ; 
[1926] 3 W. W. R. 769 ; 22 Alta. L. R. 
387.— CAN. 
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Part VI.— Statutory Protection-Public Authorities 

Protection Act. 


733, Add. Annotation : — As to (1) Consd. Scammell I 
V, Hurley, [1929] 1 K. B. 419. ] 

736, Add, Annotation : — Refd, Graigola Merthyr 
Co, V, Swansea Corpn. (1928), 138 L. T. 465. 

739a. S. P. Moss v, Salford Corpn. (1908), 72 
J. P. Jo. 341. 

766, Add. Annotation : — Refd, Graigola Merthyr 
Co, V. Swansea Corpn., [1929] A. C. 344. 

777a. Duty to prosecute.] — Held : the duty to 

prosecute for an ofTence is not a “ public 
duty ” within Public Authorities Protection 
Act, 1893 (c. 61), s. 1. — IlARTiN V. I^ondon 
County Counch. (1929), 141 L. T. 120 ; 93 
J. P. 160 ; 46 T. L. K. 318 ; 27 L. G. 11. 497 ; 
28 Cox, C. C. 618. 

784, Add, Annotations : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419 ; Graigola Merthyr Co. v. 
Swansea Corpn., [102'^] A. C. 344. 

795, Add, Annotation : — Reid. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

800. Add. Annotation : — Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

803. Add, Annotation : — ^Apld. Graigola M'crthyr 
Co. r. Swansea Corpn., [1928] Oh. 236. 

804, Substitute Citations, — [1929] A. 0. 344 ; 98 

L. J. Ch. 233 ; 140 L. T. 505 ; 93 J. P. 121 : 
45 T. L. R. 219 ; 73 Sol. Jo. 109 ; 27 Jj, G. K. | 
243, H. L. ! 

808a. -.] If a party bond fide, & not absurdly, | 

believes that he is acting in pursuance of a 
statute, he is entitled to the special pro- 
tection which the legislature intended for 
him, although he has done an illegal act. — 
Spooner v, Jiji,)Dow (1860), 4 Moo. Ind. App. 
353 ; 6 Moo. P. C. 0. 257 ; 18 K. 11. 734, 
P. C. 

827. Add, Annotation : — Consd. K. v. Mini.ster of 
Health, A’rr p. Yaffe, [1930] 2 K. B. 98. 

839. Add, A?wota/i(m ; - Consd. Scammell v. 
Hurley, [1929] 1 K, B. 419. 

854. Add, Annotation :-~-As to (1) Refd. Scammell 
V, Hurley, [1929] 1 K. B. 419. 

854a. .] — Where deft, appears to be acting 

as a member of a public body under statutory 
authority &> pleads the six montiis’ limitation 
imposed by Public Authorities Protection 
Act, 1893 (c. 61), as the period within which 
an action must be brought in respect of his 
acts, pltf. can defeat that claim by jjroving, 
on sufficient evidence, that deft, was not 


really intending to act in pursuance of his 
statutory authority, but was using his pre- 
tended authority from some improper motive, 
such as spite or for a purpose entii’cly out- 
side statutory justification. 

Where defts. aie found purporting to 
execute a statute, tlic burden of prt>of is on 
pltf. to iir«)ve tlie existence of such a dis- 
honest motive k the absence of any honest 
desire to execute tlu; statute, & such existence 
absence should be found only on strong 
A cogent evidence. Scammell G. Nephew, 
Ltd. t’. IluiUiEY, [1029] 1 K. B. 410 ; 98 
L. J. K. B. 98; 110 L. T. 236; 93 .T. P. 99 ; 
27 L. G. R. 53 ; sub noni. Scammell G. & 
Nephew, Ltd. t. Ato.ee, 45 T. Ij. R. 76 ; 73 
Sol. Jo. 12, O. A. 

Annotation U. r. MiJilulcr of llt Mlth, Kx p, Ya0e, 

IIIKIUJ 2 K. it. W. 

860. Add. Annotation ; - Folld. Runcorn Guardians 
r. Worrall (1930), 94 J. P. Je. 205. 

860a. — Recovery of loan by guardians.] - 
Runcorn Gcardianh v. Woim^all (1930), 94 
J. P. Jo. 205, 1). 0. 


861. Add. AnnoUiiion : Refd. K. v. L. G. 0., Ex p. 
Swan cS:- Edgar (1927) (1929), Ml L. T. 690. 

863. Add. AnnolalUnt : Apld. (iiaigola Merthyr 
Go. V. Swansea C’orpn., [19291 A. 3M, 

864. Add. Annotation: Consd. (iraignla Merthyr 
Go. V. Swansea Gorpn., [1928; (Ui. 235. 

86ti. ddd. .*“* Refd. loaigola M<‘.rthyr 

Go. y. Swansea Oor|>u., [1929] A. G. 344. 


870. Add. Armolation: Consd. lira, igola Merthyr 

Go. V. Swansea (-orpti., [1928] Gh. 235. 

876. Add. Aruiofation:-- Reid, Scammell r. Hurley, 
[1929] 1 K. B. 419. 


882a. .y-Ceriiorari is not a “ proce(jding 

within Public Autlua’ities Protection Act, 
1893 (c. 61), 8. 1. — R. 1’. London County 
Council, Ej'' Swan A Edgar (1927), l/ro. 
(1929), 141 J.. T. 590 ; 45 T. L. H. 512, D. G. 

884. Add. Annolallon : - Refd. U. v. h, G. G., Exp. 
Swan A Edgar (1927) (1929), 141 L. '1\ 590. 

885. Add. Annotation : — Refd. Tl. v. L. V>. G., Ex p. 
Swan A Edgar (1927) (1929), 1 11 L, 1 . 590. 

880. Add. AnnotaHon Refd. R. v. L. 0. C., Exp. 

k Edear (1927 j (1929), 141 L. T. 590. 


887. Add, Annotation : — Refd. 11. v. h. 
Swan <fe Edgar (1927) (1929), 141 


G. G., Ex p. 
L. T. 590. 


PART VI. SECT. 2. 

739 iii. Harbour trusteeH.'^-- 

The mere fact that bocUes Huch as 
harbour tmstoeB adminiHter their 
undertaikinm under Acts of Parlia- 
ment is not sufficient to entitle them, 
as successful defenders, to expenses 
as between aeent & client under labile 
Authorities Protection Act, 1893 (c. 61), 
s. 1 (&). They must base their motion 
upon such of the esaotmente regulatin? 
their constitution & functions as are 
relevant to the question whether the 
action was “for an act done in pur- 
suance, or execution, or intended 
execution of any Act of Parliament, 
or of any public duty or authority, or 
in respect of any alleged neglect or 


default in the execution of any suob , 
Act, duty, or authority.”— Li 

STONIA H.s. CO.. bTU. V. 

Navioatiov Thustees, [1928] < . 

270.— 6C0T. I 

PART VI. SECT. 3, SUB-SECT. 2, 

I 1 ^ -Claim undrr l 

Fatal ArcidenlK AppkUJK r. 

Wkst Cork Boxiid of HEAtTii, [titJJ} 

I. ll. 107.— IR. j 

PART VI. SECT, 6, SUB-SECT. 1. 

$m. Admiralty proceedinya in 
Exchequer Court of Canada 
oppjicoftfc.)— S to^t. Brbtos 

Sc Montreal S.S. Co. v, Montreal 


HAiiBot/K OoMiw. (191 li), 15 Exch. C. H. 

1 ; ‘20 D. L, H. 8*28.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2. 

861 1. AdUm** -* AuomHl ** pcr- 
~ Wrongful tax mle.\ — Held: 
Pu))llc AuthoriUt?H I’rotccilou Act not 
unplicalilo.- -KrjWNAr/.K/ r. BKAit Lark 
M rrNic iiwL DiHTRicr, 119311 1 D. L. It. 
334 ; 1I930J 3 W. W. It. 3^3 ; revad. 
on other groiivda. [19311 1 W. W. It. 
757 ; 2 J>. L. R. 318.— CAN. 

PART VI. SECT. 5, SUB-SECT. 8. 

•p. Ooniinuiny- trespass — Action not 
barred by Toums Incorporation Act, 
1895 (c. 4).i — arohibald «. Truro 
OoBFN. (1900), 33 N. 8. R, AOl.-^AN. 
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888. Add* AnnotaUona : — ^Retd. R. v. L. 0. 0,^ BiDp* 
Swan & Edgar (1927) (1920), 141 L. T. 590. 
Mentd. Pickzord v, Quirke, Pickford v. I. B. 
Oomrs. (1927), 138 L. T. 600; B. v. St. 
Marylebone Income Tax Oomrs., Ex p* 
Sohlesinger (1928), 13 Tax Oas. 746. ’ 

81. Add* Annotation : — Consd. Morriss v. Winter 
(1929), 45 T. L. B. 643. 

8408 . Detention after receipt of remission marks — 
Continuance by successive prison Governors*] 
— M. was convicted in Dec, 1926, of certain 
misdemeanours sentenced to two years* 
imprisonment with hard labour & twelve 
months* imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was dm detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1027, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.*s stage 
card the forfeiture of five remission marks, 
to make it agree with M.*s record. There 
was a, dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
the jury differed with regard to it. As a 
result of the forfeiture of«those five marks M. 
was released by the Governor of Pentonville 
Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 


prison during that one day. The ju^ f oun 
that the Governor of Portwouth Prison ha 
not acted maliciously nor with intention t 
injure M., dc that he had not made a fak 
statement : — Held : the Prison Buies did nc 
confer upon M. any legal right to an e^hc 
discharge by the obtaining of remissic 
marks. So that therefore the action could nc 
succeed against either of the Goyemore 
having regard to the findings of the jury tl 
action could not succeed against the Govemc 
of Portsmouth Prison ; & that deft. w. 
protected by the Public Authorities Prc 
tection Act, 1893 (c. 61), as the action w 
not brought within six months of the ac 
that caused the damage, there being no co: 
tinuance of the injury or damage, as the: 
was no continuance of the act by that def 
which caused the damage, Sc the Govemc 
of Pentonville Prison was protected, as I 
had merely acted in pursuance of the ordc 
of the ct. — Morriss v. Winter, [1930] 
K. B. 243 ; 99 L. J. K. B. 101 ; 142 L. : 
67 ; 28 Cox, C. 0. 687. 

953. Add. Annotation : — ^Refd. Morriss v. Wintc 
. (1929), 45 T. li. B. 643. 

956. Add. Annotaiiona : — Consd. Ghraigola Merth;, 
Oo. V. Swansea Corpn., [1928] Oh. 236. Ref 
Morriss v. Winter (1929), 46 T. L. B. 643. 

966. Add. Annotation: — ^Refd. Blimdy, Clark 
Oo. V. London & North Eastern Bailw. 
(1931), 100 L. J. K. B. 401. 

966 . Add. Annotation : — Consd. Graigola Merth. 
Oo. V. Swansea Oorpn., [1929] A. 0. 344. 


Part VIII. — Tenure and Compensation for Abolition of 

Office. 

1087. Add. Annotation: — Apld. Stoke Newington 1089a. Children of deceased constable — Constab 
Borough Coimcil v. Bichar^ (1929), 45 lary (Ireland) Act, 1922 (c. 55), Sched. Part 

T. L. B. 660. r. 4.] — Egan v. A.-G., No. 1048a, poet. 


PART VI. SECT. 6. SUB-SECT. 1.— A. 

hi. Release of ina^irance company 

— On an appm. under The Town Act, 
1927, B. 666, for leave to bring an aotion 
against a town for luJurieB Bustained, 
more than three mouths previoualr, 
owing to alleged defective wiring 
belonging to the town : — Held .* the 
fact that the town had released an 
insurance oo. from further Uabilitv 
with reepeot to the accident did not 
preJudJoe It In such a manner as to lead 
the ot. to refuse to exercise Its dls* 
oretton under said seotion to allow the 
aotion to be brought. — Re Ruth & 
Estovan Town, ri9s8] 4 D. L. R. 609 ; 
11928] 2 W. W. R. 686.-^3AN. 

PART VL SECT. 6, SUB-SECT. 6. 

n (p. 13S) i« Where action in 

respect of voant of repair caused by 
mis/sosonee.J^PBSimoa v. Baxwt Str. 
Mauib. (1927] 4 D. L. R. 800 ; 61 
O. L. R. 246 ; fteesd.. (1028) 3 D. L. R. 
664 : [1928] S. C. ll. 809.-OAN. 
o (p. 134) 1. .1 — ^MoGrkoob 

V. R.. [1929] 1 D. L. R, 181.— CAN. 

o (p. 134) ii. Ae to injuries .] — 

Milxs V. OiTT ov LsnnaBKinaB (Alta.), 

[1927] 4 D. L. R. 1019; [1927] 3 

W. W. R. 421.— CAN. 

00 (p. 136) 1. — .] — ^AVkik e. 

Turnbbrhv. [1931 ] 3 H. L. 11. 286. — 
CAN. 

oo (p. 135) ii. .] — To con- 


stitute reasonable exouso there must 
bo such incapacity, either mental oi‘ 
physical, on the part of the injured 
person, as to render him incapable of 
disoussing business affairs or giving 
instruotious for the iiotioe. — B issell 
Rochester, [19301 3 D. L. R. 826 ; 
66 O. L. R. 310.~-CAN. 


■q. Fishery inmedor.] — In an aotion 
by an Indian living on an Indian 
reserve against a fishery inspector & a 
game & fishery overseer in trover, to 
recover the value of a seine fishing net, 
the property of pltf. seized by dofts. 
upon the r^rve, defts. jnstifled under 
Dominion Fisheries Act, 1914, & 
Ontario Game & Fisheries Act, 1914. 
no license to fish having been taken out 
by pltf. or those who used the seine for 
flsmng: — Held; no noUoe of aotion 
was necessary. — S ero v . Gault (1921), 
60 O, L. R. 27 ; 64 D. L. B. 327.— 
CAN. 


■r. Effect ofneyotiaiiona hy eUy daims 
aaetU— After notice yivm — LimUalicm 
period suspended .] — Camillo v. Ed- 
monton, [1930] 3 D. L. R. 670.— CAN. 


PART Vlll. SECT. 1. 8UB-8B0T. 8. 

ta i. Noturithstandino con* 

trad for term eSrtain — Contract ultra 
v»res.>— L arkins v. BuMMEmupa, (1928] 
4 D. h. R. 841.— CAN. 

k I. Appointment until successor 
app<Afdedr--AppoiidmiMd of successor — 
to salary in Ueu of notice .] — 
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Blakeley v. Charleswood Rub. 
Municipality, [1928] 2 D. L. R. Sd" 
[1928J 1 W. W. R. 828 ; 37 Man. L. : 
331.— CAN. 


1 i. Of vodahts d: mcaswree.y 

Held : (1) the office of inspector w 
a freehold public office tenable durir 
life or good behaviour ; (2 ) an inspect 
was not Uable to dismissal at t 
pleasure of the Governor in Ooun 
as the holder of a public office und 
the Govt., but could only be remov 
from office by the justioes in pet 
ae^ons tor good cause, 4c after bet 
called upon to show cause against c 
removal ; (3) the acceptance of ^ 

salmry did noi affect the tenure of 
office, or render him liable to dismiss 
by the Govt, as a public servant.- 
Ex p. Evans (1909), 10 8. R. N. S. 

1 ; 26 N. 8. W. W. N. 189 ; 0 C. L. 
140.— AUS* 


•t. Delegation of authority to depot 
mental heade.] — The municipal cojm 
of Sydney passed a resolution provjdi 
that the disohaxge or disrating or bx 
'pension of any employee should be 1 
In the hands of the beads of the resp 
tive departments subject to appem 
the town clerk, whose decision was 
be final. An employee who was r 
sequently dismissed by a departmen 
head brought an action against 
council for wron|M disrolHs al : 
Held; the oou^T had poww 
delegate Its authority to dieoto 
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1046. Add. Annotation : — Consd. Stoke Newington 
Borough Oouncil v. Bichards (1929)» 45 
T. L. R, 660. 

1047. Add. Annotation ;~-^nsd. Kiddie v. Port 
of London Authority (1929), 93 J. P. 203. 

1048a. For loss of salary — Meaning of salary — 
Constabulary (Ireland) Act, 1922 (c. 55 ) . 1 — 
(1) In jConstabulary (Ireland) Act, 1922 
(c. 66), by which compensation on the basis 
of salary is payable to the members of the 
disbanded Royal Constabulary, the word 
“ salary ” means wages or pay A; does not 
include allowances, such as a^owances for 
lodging, house-rent, & servant. (2) Under 
Part I, r. 4 of the Sched. to the Act the 
children of a constable who has received 


compensation on his compulsory retirement 
are not, on his death, entitled to any pension 
or gratuity unless his death has taken place 
within 12 months from the date of his receipt 
of such compensation, inasmuch, as, by 
clause 6 of Royal Irish Constabulary Penisions 
Order, 1922, the cliildren of a pensioned 
constable are not, by the mere fact of his 
death, entitled to any allowances unless he 
has died within 12 months from the grant of 
his pension. — Egan v , A.-O., 11931] A. 0. 
113 ; 100 L. J. Ch. 18 ; 144 L. T. 227 ; 47 
T. L. R. 91 ; 74 Sol. Jo. 849, H. L. 

1057. Add, AnnotcUion : — Consd. Stoke Newington 
Borough Council v, Richards (1929), 46 
T. L. R. 660. 


TLY V. Sydney Muni- 
:i927).28S. R. N. S. W. 
tv. W. N. 40.— AUS. 

PART VIII. SECT. 2. SUB-SECT. 2. 
n. For “ WiGMJ v, OOCHRanb v, A.-G., 


employee. — B a 
CIPAL OOUNOIL ( 

14U ; 45 N. S. ^ 


(1927] I. R. 285 read “ Wioo v. 
A.-G. OF Irish Free State, [1927] 
A. O. 674 ; 90 L. J. P. C. 88 ; 137 
L. T. 460 ; 43 T. L. R. 457.** 

See, further, Dei’ENDEnoibs, Nom. 
714b, 714c. 


PART VIII. SECT. 2, SUB-SECT. 8. 

BW. CdleulcUed on years of actwil 
ftervice — Addition of years under otmniy 
sofhemc,] — O’SuLUVAN v. Limerick 
0. O., Naughton V. Limerick 0. C„ 
[19281 1. R. 493.- IB. 
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Ekolub AUtB Eupibe Dioest Sufflemeet. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 


Part III. — Control by Ministry of Health. . 


9. Add. Annotatioyi Retd. A.-G. Vi Sunderland 
Oorpn. (1929), 46 T. L. R. 10. 

10a. Confirmation of unauthorised Improve- 
ment scheme — Effect of Housing Act, 1025 
( 0 . 14), s. 40 (6).] — MiNisTEii OF Health v . R., 
Ex p, Yaffe, No. 506c, post 

14. Add, Annotation: — Dbtd. B. v. Minister of 
Health, Ex p. Yaffe, [1030] 2 K. B. 98. 

20. Add. Annotation : — As to \l) Consd. Crediton 
Ga« Oo. v. Orediton U. 0., [1928] Ch. 447. 

28. Add. Annotation : — Refd. Clark v. Epsom 
R. D. 0., [1929] 1 Ch. 287. 

29. Add. Annotation: — Generally^ Refd. Blundy, 
Clark & Co. v. London &: North Eastern 
Railway (1931), 100 L. J. K. B. 401. 


29a. .] — The duty of a local 

authority under 1876 Act, s. 15, to keep 
sewers in repair cannot be enforced by an 
action by a private person for a mandatory 
injunction. The proper remedy is a com- 
plaint to the Minister of Health under sect. 
299 of the Act. — Clark v. Epsom RuitAL 
Histriot Council, [1929] 1 Ch. 287 ; 98 
L. J. Ch. 88 ; 140 L. T. 240 ; 93 J. P. 67 ; 
46 T. L. B. 106 ; 27 L. G. R. 328. 

38. Add. Annotations ;-Apld. Clark V. Epsom 
R. D. C., [1929] 1 Ch. 287. Refd. Musical 
Performers* Protection Assocn,, Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 

. 486. 


Part V. — Bye-Laws. 

49. AOi. Annotation : — Refd. R. v. Minister of I 70. Add. Annotation : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. | Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


PART I. 

•«. Power to acQuire land — For 
office ^.] — Mayvillb Looai. Awmtnis- 
mATiON Sc Health Hoard v. Gieunk 
(1928), 49 N. h. 11. 148.-8. AF. 


PART II. SECT. 3. 

0 j, Order for abatement of 

nuisance made (m report of — Effect 
of report of VeparimerU of llealih .] — 
Leather v. Doouttlk Co,, Ltd., 
I1928J 2 B. L. R. 805 ; 02 O. L. R. 
162.— CAN. 


PART in. SECT. 1. 

sb. Meaninff of “ pidtlic »how in 
byedmv JJoff mc-ingA — Held: doj? 
racing: handicaps, conducted in a 
apcclally adaptixl for dog: racing:, to 
which tho public were admit t(Hl iih 
spectators on payniont, were not a 
“ public show within Hunrh Rolit^c 
(Scotland) Act, 1892, s. 397 .— Huemneu 

«. Mokhison, ri930J S. O. (J.) 42. 

SCOT. 

PART V. SECT. 1. 

a (p. 156) i. By Bailway <fr 

Municipal Board — Does not validate 
invalid bveAawA — Be Casa I^oma, 
(19271 4 D. L. R. 645; 61 O. L. R. 
187.*— CAN. 


a (p. 166) ii. Leave to appeal 

from Board — Qrcntnds for ffrantinaA — 
Be C3asa Loma, (19271 4 D. L. R, 645 ; 
61 O. L. R. 187.— can. 

ee (p. 156) i. JRe 

McCutchbon & Toronto Corpn. 
(1863), 22 U. O. R. 613.— CAN. 


(p. 166) 1. Non^om- 

pltance with (pnditi&n precedent ] — 
When in passing: a byodaw a mimJdpal 
council exceeds its limited jurisdiction 
or igmores a condition precedent to the 
exercise of the powers conferred on it 
by statute tho duty of the ot, is to 

a uash the byedaw for lUefirality or. In 
tie case ^of a prosecution under it, to 
dismiss the cham ; therefore, 

evidence Is admissiblo to show that the 
condition precedent had not been 
complied with. — R. ex rel. Bonau) v. 
Thompson (No. 1 ) (Saak.), (1929] 4 
D. L. R. 958 : 2 W. W. R. 563 ; 52 
pan. Orim. Cas. 47.— CAN, 


mm (p. 156) I. — — 

ftc Middleton & Godeuioh, [1931] 4 
1). L. R. 75.— CAN. 


PART V. SECT. 2, SUB-SECT. l.Vl 

52 V. .] — R. V . Pennkh, 

119301 1 1). L. R. 831 ; 53 Can. C. C. 
242.— CAN. 

000 (p. 157) i. Bye-law pro- 

hibiting keeping of animals — Except 
with conneni of council — Conditions 
under which consent given not set out .] — 
MILT.ER V . BBiailTON CiTT, [1928] 
V. L, R. 375 ; (1928] Argrus L. R. 209. 
— AUS. 

dddd (p. 167) 1. .1— /te Fox- 

OROFT & London, (1927] 4 D. L. R. 
684 ; 61 O. L. R. 209 : revsd. [1928] 1 
D. L. R. 849 ; Cl O. L. R. .553.— CAN. 

r (p. 158) i. Scrutiny — 

Pov}crs of county court judge.]-- A 
county ct. judge bolding a scrutiny of 
tho ballot papers deposited in a vote 
on a municipal bye-law may go behind 
the voters’ list & inquire if a tenant 
wliose name Is placed thereon has the 
residential (lualitlcation entitling him 
to vote. Tho judge lias no power to 
Inquire whether rejected ballots were 
cast for or against the bye-law. 
Ballots rejected on a Sbrutiny must be 
deducted from tho total number of 
votes cast in favour of tho bye-law. — 
McPherson v. Mehrino, [1913] 47 
S. C. U. 451.— CAN. 

aa (p. 158) 1. .h-Be 

Howard & Toronto Corpn., Be 
Sweet & Toronto Oorpn.. [1928] 
1 D. L. R. 952 ; 61 O. L. R. 563.— CAN. 

aa (p. 158) Ii. Question for 

municijMil rounrit ] — Hurstp. Mersea, 
[1931] 3 D. L. R, 355.— CAN. 

so. Bight to question validity — In 
summary proceedings.] — Held : it is 
competent in a summary proceeding 
to challenge the validity of a bye-law 
made by a local authority, even though 
it has obtained tho approval of the 
Sheriff & of the Seefetiuy of State. — 
David Lawson, Ltd. v. Torrance, 
(1929] S. g. 119 (J.).— SCOT. 

sd. Bye-law in the ** interests of the 
cUy.**\ — In determining whether a city 

8 


bye-law was “ iiasstMl bond fide in tho 
InterostH of the edty ” within tho city’s 
charter, allegations of unreasonable- 
ness, oppnwslveness & unetinal opera- 
tion are of Importaiioo only so far as 
they have a bearing upon tho questions 
of “ bona fhUs ” it “ public Interests.” 
The cpmstioii of wbat arc tho interests 
of the city is certainly, at l(‘a8t primd 
fade, one for tho city council to pass 
upon without undue intei’ferenc<5 
tlie cts. The meie fact that a bye-law 
benefits one individual or class at the 
expense r>f another does not necessarily 
Indicate tliat it is not in the “ iiitcrosts 
<*f the city.” The burden of showing 
that a bye-law, otherwise valid, was 
not passed In good faith in the interosts 
of tho city is on the person attacking 
it. — ICeily r. F.dmonton Citv, [1031] 
1 W. W. R. 3(>5 ; 2 1). T.. 11. 705.— 
CAN. 

te. Bye-law in future fame -Valid.]-- 
St. Geuvais V . Goulet, [1931] 3 
D. L. K. 604.— CAN. 


PART V, SECT. 2, SUB-SECT. 2. 

64 ill. .1 — Be Dunia)P & Town- 

HHTP OP DOURO (1859), 18 U. C. R. 
227.— CAN. 

ee (p. 160) i. Bye-law creating 

lien — For unpaid water rates — Ultra 
vires.] — Bttrohbll v. Sydney Gorpn., 
[19271 1 D. L. R. 486 ; 69 N. S. R. 
94.— CAN. 

b (p. 161) i. .)— Re 

Boylan &: Toronto Oorpn. ^(1887), 
15 O. R. 13.— CAN. 


m (p. 161) 1 . A^eto 

Year's Day.] — A county licensing ct. 
issued a bye-law that all licensed 
premises within the district including 
ums e>L noteib, except as regarded 
travellers 8 c lodgers therein, should be 
closed wholly on New Year’s Day, 
&, when New Year’s Day fell on a 
Sunday, then on Monday, Jan. 2 : — 
Held: under this bye-law a Monday 
falling on Jan. 2 must be treated as 
a Sunday, accordingly, that an 
hotel-keeper who had suppUed a cus- 
tomer on such a Monday outwlth the 
permitted week-day houn had not 
infringed tils oertmeate where the 
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120. Add, Annotation : — Refd. Bean r. PJaxton 
R. D. C. (1928), 139 L. T. 320. 

121a. .] — Pltfs., a firm of builders who 

had, as a private enterprise of their own, 
built a number of houses upon land situate 
within the Jurisdiction of defts., had not j 
complied with defts.* bye-laws as to the | 
drainage, with the result that differences j 
arose between the parties. Subsequently, i 
by agreement, defts. appointed a sub- ; 
committee to settle all outstanding mattei‘s, j 
&; an agreement was arrived at between pltfs. j 
& the sub-committee. One of the terms of j 
that agreement was that pltfs.* drainage j 
scheme should remain, although it was con- i 
trary to defts.’ bye-laws. I)efts. havdng 
repudiated the agreement to which thtiir I 


sub-committee was a party, pltfs. bi*ought an 
action claiming specific ]>erformance : — Held : 
as it had not been established that the build- 
ing of the houses by pltfs. was, or fonned part 
of, a housing scheme to which Housing Act, 
1925 (c. 14), 8. 99, applied, the verbal con- 
tract made b);* the sub-committee was not 
binding on defts., for ilic reason that defts. 
could not confer upon the sub-committee a 
power of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 

.scheme. William Bean Hons, IjTD. v, 

PLAXTroN UtTiiAL DisTiui.T OouNcn., [1929] 
] K. B. 450 ; OS L. J. K. B, 20 ; 139 L. T. 
:120 ; 92 .1. 1’. 121 ; 2(1 L. G. 11. 335, 0. A. 


Part VI. — Legal Proceedings. 


137a. Town Police Clauses Act, 1847 

(c. 89).]— A corpn. was convicted upon an 
• information preferred on behalf of a limited 
CO. under sect. 47 of above Act, by one of 
its directors, for p^jrniitting a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act : — Held : 
that P. H. Act, 1875, s. 253, takes the place 
of Town Police Clauses Act, 1847 (c. 89), 
s. 73, which enabled “ any person ’* k) 
recover penalties for offences against that 
Act, therefore except in the case of inform ac- 
tion by a party aggrieved or the 'a? ' 


auf librity for the district, the consetifi of the 
A.-G. is now a condition precedent to pro- 
ceedings for the recovery of penalties under 
the Town Police Clau8(\s Acl , 1847 (c. S9).- - 
Hhefftei.i) Coim'N. V. KrrsoN, 1 1929 1 2 K. B. 
322 ; 98 L. .1. K. B. 581 : 112 B. T. 20; 93 
.r. J». 135 ; 45 T. B. B. r>B5 ; 73 Hoi. do. 318; 
27 B. G. U. 533 ; 28 Cox, C C. 074, 1). 0. 

139. Add. Annofafion N.F. SJjeflielvl (Jorpn. v. 
Kitson, [19291 2 1C. B. 322. 

168. Add. Annoldiinn : Ap\6. Holt H.-o.s. A 

Whitford v. Axbridge Bnr.d Coimcil 

(1931), 95 .i. 1*. 87. 


customer was a hmd fide traveller, who 
could lawfully have been suppliod ou 
Sunday. — Henderson v. Koss, fl92S] 
S. C. (J.) 74,— SCOT. 

t (p. 161) i. Eaie likely to 

produce leas money than required.l — 
Held : the ot. would not Inlerforc. — 
lie Gilchrist & Suluvan Corpn. 
(1879), 44 U. C. K. 588.— CAN. 


e (p. 161) i. StreM 

not yet opimed .] — A bye-law provided 
for the construction of side walks on a 
street to bo opened : — Held : as the 
street shown on the plan was not yet 
& might never Ihj a public street, the 
eoimcll exceeded Its authority in 
passing the bye-law, wUlch should 
therefore bo quashed ; the discretion 
nf the ct, should not be exercised in 
favour of tbe bye-law . — Tie Ciiappdh 
cS: La Salle Town, [1928] 2 D. L. IL 
950 ; 02 O. L. R. 140.— CAN. 

e (p. 161) ii. Bye-Uiw 

avthoriaing improvement of atreet-— 
Passed before land a^xjuired.] — Be 
Chappus & La Salle Town, [1928] 
2 D. L. R. 950 ; 62 O. L. R. 140.— 
CAN. 

« (p. 161) la. Byc’law 

regulating vkdih of streets on laying- 
out building sites — Whether applicable 
to roads giving access to building estaU. ] 
— Rose v, Sydenham Local Adminis- 
tration & HEAL'fH Board (1928), 49 
N. L, R. 203.— S. AF. 


dd (p. 161) i, Fee imposed 

on every truck ddivering merctmndise^ 
Whether applicable to trucks beionginp 
to owner outside municipaJity.] — Muni- 
cipal Act. R. S. B. C. 1924. c. 179. 
fi. 290 (34), as enacted by c. 35, 

s. 28. which empowers a municipality 
to impose a licence fee on “ the owner 
or driver of every truck plying for hire 
or used for the delivery of wood, coal, 
merchandise or other commodity, 
authorises it to demand the fee from 
©very owner of a truck used for the 
delivery of merchandise within tbe 


uunicipality, even tnoiurh the owner 
H nn outsider. — W»>in'i Vanoopveii 
5. F. R. Stewart & Oi . [1928] J 
iW W. R. 586 ; 49 Can. Ciiin. Gas. 
no ; 39 B. C. R. 401.- CAN. 

dd (p. 161) ii. Bijr-lnw 

'cquirino vehicU'S licensed by Untm 
Hnmeil to obtain additional county 
Icem'e.] — Scoitihii Mirion TitA<rnoN' 
A)., Ltd. V. LANAHKftffIKK CODNTV 
Ahjnctl, [19281 vS. C. (CL of SosK.) 
J(»9; recHd. (1929). 14 2 L. T. L O Jl. L. 

-SCOT. 

dd (p. 101) iii. - Bl/e-bioi 

orohibifina use of vehicle in jiincy bus 
wrvice unthoul licence Jitney licences 
w Uniu<r issued.]— Be Smawua, 1192.)i 
I D L. 1? .321 : ,50 Cun. Grim. Gas. 2 <h ; 

J3 O. L. K. 158.— CAN. 

dd (p. 161 ) iv. Bye law preserib- 

ing parking areas for reMdeB'-t} nether 
bye-law regulating traffic — Bight to 
marge for use of parking “ 

Rchillino V. Melhoukne ^ 

V. L. R. 302 ; [1928] Ai-puri J^. R. 20.1. 
-AUS. 

h (p. 162> f. — - BiP law rr dncHng 
the carrying-on of resUiuro-^s.] Re 
Byk-Law No. 304 of Mi.nvrddha 
TOW'N. WONO SiXO V. AltNNKPOHA, 
[1918I3W. w. R. 181. CAN. 

o (p. 162) i. t^owfr B uceep 

rhimneys confined to chimney inspectors. 1 
— R. f. JOHNHTON (1876), 38 L. L. 1' 
549.— CAN. 

Begudalion of botanic park- - 

Bye-law prohibiting meetings wiUiout 
Ntnund of V. 

ALLCHUROU, [1926J fr. A. S. If. 381 , 
affd., 40 C. L. It. 13.5.— AUS. 

Ldcevffino iax^ems.\—f> 

Biio'piE & Bowmaxvhxk CORI'N. 
(1876), 38 U. O. R. 580. — CAN. 

Bye-law increasing service 

Hardy v. Kdmonto.s 
ID. L. R. 256: 
[1924] 3 W. W. R. 936.' — CAN. 


sh. Bye law nuulniing the. h'tuH- 

ing of motor trucks «i* appornlvs used 
in truck cartage business -( '(Uistruction 1 
- Be Stronac'U, 1 19281 3 I). Ii. R. 216 ; 
49 (!lan. (him. Cum, 3.'>6 ; 61 O. I<. B. 
636.— CAN. 

I 

I PART V. SECT. 4. 

1 1 i. - A U(n-nep -General.] -Where 

I Hm? Ijiw resulting from the exorciso of 
! a Htatutorv pow<?r t«» make a hyo-law 
I npcpatc.s for tlur Keiieral advuiitap 
' of the public at large, none but the 
I A.-(J. may sm; in resiKK-.t of its brwmb. 

- & liiJMLKY V. T. S. Gill & Scin 

i I'TV.. Ltd.. (19271 V. B. R. 22; (1927J 
i Argus li. It. 223. -AUS. 
i sj. Adion to restrain enfoy rmrrU of 
I illegal bye law- Bffect of Burnt Mnnier- 
I vatiiu Ad, H. 335.1 The inovision of 
i m-ft. .335 of Rural MunU;ipa',iiy Act. 
i IL S. S., 1920 (e. 89), tliat action 
! (;ari bo eomiiieiuicd in respect of anv 
! tiling done under an illegal b^o-Jew 
ur resolution until a month after the 
uu;wjhiJJg or repealing of tbe 
or re.solution & until a month after 
written notici* of tiie IriRiiUlon to bring 
the action does not ajiply to an action 
to prevent the municipality from 
cnforf.ing H claimed by It under an 
1 illegal bye law. -yiLi-DNi:i;vKr. Ritral 
f .Municipal ok K:KLy/.\<iTov. 

' II. L. R. 919; 1 W. W. U. 186; 23 
I .S. L. R. 406. - CAN. 

PART V. SECT. 6. 

i gr. Bye-law relaii.ug to Iwcnsing of 
! rhhaney-sweeps -Afumcipalitg not en- 
I titled to fix charges for cleaning.] j 
\ Soaniw V. .ioHSH'r )S, 119301 4 I). h. R. 

■ 290. -CAN. 

j PART VI. SECT. 2. 

1 sy. Keeping marine store without 
' licence — Jn whose name action lies *] — 
; Halifax Ctty v. O’Connor 0882), 
j 16 N. S. R. (3 B. & O.) 190.— CAN. 
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Part VII. — Particular Provisions. 


198. Add. Annotation Retd, l^cjndou Oounty 
Council V. Stilgoe (1931), 95 J. 1*. 149. 

199. Add. AnnoiaUon : — Refd. Re Whitaker, Booke 
V. Whitaker, [1929] 1 Oh! 662. 

200. Add. Annotation : — ^Refd. Ro Whitaker, Booke 
V. Whitaker, [1929] 1 Oh. 662. 

265a. — : — Caravan-bungalows.] — Buisup-North- 
wooD Urban District Council v. Dee 
(1931), 145 L. T. 208; 96 J. P, 164; 29 
L. G. K. 336, O. A. 

286. Add. Annotation : — Aa to (3) Apld. Bean v. 
Flax^on B. D. 0. (1928), 139 L. T. 320. 


808. Add. Annotatioh : — ^Apld. Bean v. Flaxton 
. R. D. C. (1928), 139 D. T. 820. 

318. Add. Annotation : — ^Reld. B. v. Minister of 
Health, Ex p.^Yaffe, [1930] 2 K. B. 98. 

383a. Relaxation of bye-law — ^Under Housing Act, 
1926 (c. 14), 8. 99.]~William Bean & Sons, 
Ltd. V. Flaxton Rural District Council, 
No. 121a, ante. 

389. Add. Annotation : — Generally , Refd. Graigola 
Merthyr Co. v. Swansea Oorpn., [1928] Ch. 
326. 

356. Add. Annotation : — Consd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 


PART VI. SECT. 6, SUB-SEOT. 1. 

8Z. Powers of arJ/Urator — Asscas- 
merU of compensation — Wliert corpora- 
lion had no pouter to expropriate 
claimant* a land.] — lie St. Michast/s 
C oLiJCOE & Toronto Corpn., 11928] 
3 D. L. li. 710; 62 O. L. R. 410.— CAN. 

PART Vll. SECT. 2, SUB-SEOT. 1. 

k i. ReQuiring licence — Valid .] — 

WBOBLEWHKi^r. McLarbn (1927), 29 
W. A. L. R. i4.— AUS. 


PART Vll. SECT. 5, SUB-SECT. 2.— ( 

■n. Addition ** to huUding — What 
amounts Ur— Not new gambrel roof in 
lieu of old pitch roo/J — Danry v. 
Village of Wakaw & kraus (Saak.), 
119271 » W. W. R. 107.— CAN. 


PART VII. SECT. 6. SUB-SEOT. 4.— A. 

io. What is public building — Club 
premises used for dancrji — LiaHlUv 
of club secreiary .] — Lister v. Hum- 
phries, [1928] V. L. R. 106; [1928] 
Artrus L. R. 27. — AUS. 

PART VII. SECT. 6, SUB-SECT. 4.— B. 

■p. Who are owners — County court 
house.] — R. V. Tyrone Oounti’Y JJ., 
11928] N. I. 103,— IR. 


PART Vll. SECT. 6, SUB-SECT. 6.— 
B. (a). 

sq. Bye-law providing for formation 
of residential area — Permuting erection 
of shops in specified streets .] — Barnes 
V. OOBURO Ci-n?, [1928] V. L. R. 334 ; 
[1928] Aufiis L. R. 197.— AUS. 

PART VII. SECT. 5. SUB-SECT. 9. - A. 

312 i. Por ** Not retrospective. ” 

“ Jictrospertirc.” 

312 ii. .]- Tic ITpPEH (!anai».v 

JOSTATKH MacNicoi., 11931 1 4 D. L. K. 
459.- CAN. 


PART VII. SECT. 6, SUB-SECT. 9.— C. 

829 I. Continuing offence — Erection 
of building without approval of plans — 
No notice of disapproval served by 
oowncU.] — Rdd : the contrayentlon ot 
the bye-lawa was a oontlniilng offence. 
— PORTSTEWART URBAN BiSTRIOT 
Council t>. Hamijx, [1927] N. 1. 181. — 


PART VII. SECT. 6, SUB-SEOT. 1.— B. 
, 352 il. Employer — Evidenee 


of oonireud for medical <t surgical core 
of mpZo^ea.]— Q ueen Victoria 
Memorial Hospital v. Booth, Ltd., 
[1927] 4 D. L. R, 1016 ; 61 O. L. R. 
203.— GAN. 


352 ill. Patient admitted as 

resident of etty — But having legal 
settlement elsetobere.]— On the oertifleate 
of her phyeioian that she was a resident 
of the City of Sydney. O. was admitted 
to the Sydney hospital an a patient 
for treatment. It was disoorerem some 
time later that G. had a legal settlement 
at Qlaoe Bay, & she was remored there 
& aooepted. In the meantime there 
was duo to the Sydney hospital the 
sum of 8104.5 for hospital servioos, 
{Deluding drugs k medioines. The 
amount due was admitted Held .* 
the City of Sydney, paying the claim 


of. the hospita], was entitled to 
indemnity against deft., & Judgment 
should he entered in favour of pltf.’ 
for the amount claimed with cosu. — 
Sydney Omr v. Glace Bay Town, 
[1928] 1 D. L. R. 729 ; 69 N. B. R. 
448.— CAN. 


852 fv, Charge on patient-s land 

— Gives no charge on land of husband 
for treatment of wife.]r^Jtte Land 
Titles Act. Me MoOgANEY Rural 
Municipality Caveat, [1922] 2 

W. W. R. 898 ; 68 D. U R. 819.-^AN. 


852 V, No precedence over 

prior mortgage.] — Manufacturers 
IjIfb Insurance Co. v. Flowery 
I>LAIN8 (No. 33), [1924] 1 D. L. R. 66 ; 
20 Alta. L. R. 100 ; [1923] 3 W. W. R. 
1361.— CAN. 


352 vi. Action to recover — Con- 

dition precedent .] — Proof of the written 
order required by Town Act, 1927, 
s. 163 (4), is essential to the main- 
tenanoe of an action under s. 153 (9) 
for the recovery by a mimioipallty of 
tho value of the treatment & care 
furnished in a munJolpal hospital to an 
Indigent slok i^on. — Sisters of 
Charity of tee Providence General 
Hospital of Daybland v. Marty, 
Edmonton CJmr v. Marty (Alta0» 
[19291 4 D. L. R. 797 ; 3 W. W. R. 
266.— CAN. 

k I. Ii*or treatment of indigents — 

Where an indigent resi- 
dent t»f a rural iimiiicipallty was 
admitted t<i a hospital, as an emorgoncy 
ease, & the matron of tho hospital 
railed in a doctor on the rota to treat 
the case, hold tho.t, under Rni*al Mmiitji- 
jjallty Act. II, S. 8., 1920, c. 89, he 
was entitJed t-o rot^ovor from the niral 
immicipallty his rtiasonablo ohaigcjs for 
iKKW'ssaiy services renclored tho patient. 
— COT.ES V. WawKEN ItirHAL MUNICl- 
PALITT, 11928] 3 W. W. R. 5.32 ; fljQTd., 
[1929] 4 D. L. li. 1071 ; 1 W. W. U. 
6G3. -CAN. 

k il. .1 — The phi-asc 

“ in case of emergency ” in sect. 208 (1) 
of Itiiml Miuiiolpality Act, R. 8. 8., 
1930, which imposes a liability on rural 
municipalities for hospital services 
ivuderod Ihcir indigent residents at the 
miinlcipiility’s request or “ in case of 
emorgoncy, refers to some uigent; 
need, somc^ condition of tho patient 
requiting his inmiedlate admission io a 
hospital. — IhiiNCB Albert City v. 
Oanwood Rural Muntoipality, [1931 ] 
2 W. W. R. 36; 2 D. L, R. 955, — 
CAN. 

k lii. Contract — b'ulfihnenf 

of statutory eijnditione .] — The council 
of deft, inunleipality passiHl a resolu- 
Qon autboriBing the reeve & aecretary 
to “ handle the case of a boy who 
had been admitted to pltf.'s hospital, 
&, following a report from the seewtary 
tis io his interview with pltf., the 
council passed another resolution 
authorising the payment of a certain 
sum per we^ while the boy oontinued 
in the hospital. Pltf. sued for the 
l>a]anoe of an amount alleged to be due 
to him under said arrangement: — 


If eld : pltf. was entitled to assume in 
ent(5ring intoftho contract that the 
conditions necessary to enable tbo 
council to act had been fulfilled & was 
not obliged to prr>vo at the trial that 
tho patlimt came within them. — Budd 
V. Cambria Rural Municipality, 
[1931] 1 W. W. R. 177 ; 2 D. L. R. 258. 
—CAN. 

k Iv. Tubercular patients.] 

— Sect. 15 (2) of Sanatoria for tJoii- 
sumptlvoB Act, R. S. O., 1927, Is not 
impliedly repealed by sect. 21 of 
Hospitals & Charitable lustltutlous 
Act, R. S. O.. 1927. Pltf. assocn., 
therefore, held entitled to recover 
from deft, municipality for tnmtment 
of an Indigent patient resident in th<' 
municipality. — national Sanatorium 
Assocn. v. BiiAOKBRiDGE, ^[1930] 4 
D. L. R. 417 ; 65 O. L. R. C2ii ; revsg,^ 
V>6 O. L. R. 396.— CAN. 

jj; V, .] — jt, Jh only in coses 

wheuj! tho municipality has authorised 
tlie treatment or attendance that it 
Tian be held liable under Rural Munici- 
pality Act, 1920, to a physician for 
services rendered by him to an Indigent. 
— Black v. Edbnwold Rural Munici- 
pality OF, [1931] 1 D. L. R. 577 ; 
[19301 3 W. W. R. 529.— CAN. 

kvi. -.] — ^Whereecity owns 

a hospital 6c the hospital board is not a 
body corporate, but merely a managing 
body which tho city may appoint to con - 
duot the hospital, the right of action to 
recover for the treatment of indigents 
which arises under Rural Muniolpality 
Act, 8S. 198, 199, is vested in the city, 
not in the hospital board. In such an 
action the fact that deft, municipality 
did not answer the notice whlob the 
hospital board, as required by sect. 
199 (1) (a), sent to it, does not preclude 
it from disputing the alleged reaidenoe 
8c indigence of the patients in question. 
— ^MoosE Jaw, Cutt of v. Rural 
Municipality op Terrell (Sask.), 
[1930]2D.L.R.81 ; [1929] 3 W. W. R. 
673 ; 24 8. L. R. 170.— CAN. 

k vii, .] — A physician or 

surgeon cannot hold a municipal 
district liable for services ronderod a 
I'csiduut indigent in the absence of Uic 
written order required by sect. 150 (4) 
of Municipal District Act, 1926, except 
where imder sect. 150 (5) the order 
may be dispensed with in respect of a 
first visit in a case of sudden 8c urgent 
necessity ; but oven in the laUfcer case 
the practitioner who voluntarily renders 
such services chmiot hold the district 
liable therefor unless they have been 
sanetionod by the dtstriot. — ^W aonbr 
V. I^NB Lake Municipal Distriot, 
[1931] 2 W. W. R. 481 ; 4 D. L. R. 
481.— CAN. 

k vUi. — — Whether village 

ItoWr.}— J ackes i*. St. Walburo 
V iijAGE, [1931] 3 W. W. R. 534.— 


PART VIL SECT. SUB-SECT. 2.— 0. 

■r. LidbUUy of mtmiofpoHfv io JWf 
nurses— 8b fooee fumisMng neeeesmes 
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386. AM. CitaHon .•—[1928] 1 K. B. 66, D. O. 

485a. Power of local authority to vary order.) 

PterCHEB V, liJiESTON CORPN. (1031). 18 
T. L. R. 44, 0. A. 

502a. From owner — Who is owner.] — 

A solr., acting for the administratrix of a 
deceased person's estate, employed a builder 
to collect the rents of three working-class 
houses, & to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Planning, etc. Act, 
1919 (c. 35), s. 38 {see, now. Housing Act, 
1925 (c. 14), s. 3), sought to recover the 
expenses from the solr. as “ owner " within 
sect. 38 : — Held : he was the owner, though 
he was not the person who received the rent 
directly tom the tenants, as there miglit 
be more than one owner, &: every one receiving 
the rent, as rent, in succession became the 
“ owner.” — Watts v. Battersea Oorpn., 
[1929] 2 K. B. 63 ; 98 L. J. TC. B. 273 ; 140 
L. T. 594 ; 93 J. P. 137 ; 46 T. L. R. 224 : 
73 Sol. Jo. 143 ; 27 L. G. R. 307, C. A. 

502b. Statutory charge — Incidence of 

charge.] — The charg* created by Housing 
Act, 1926 (c. 14)^ s. 3. is not a charge on the 
interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises. — Paddington Borough 
Council v, Pinucane, [1928] Ch. 667 ; 97 
L. J. Ch. 219 ; 139 L. T. 368 ; 92 T. P. 68 ; 
26 L. G. R. 283. 

AnnofaHon : — Folld. Bristol Corpn. v. Virgin, [1928] 2 K. B. 

622. 

502c. .] — The charge given 

to a local authority in respect of repai^j >>v j 
Housing Act, 1925 (c. 14), s. 3, is a charge <m j 
the whole of the proprietary interests in the j 
premises, & ranks in prioiity to a fee farm i 
rent already issuing out of the premises. — 
Bristol Corpn. v. Virgin, [1928] 2 K. B. 
622; 97 L. J. K. B. 622; 139 L. T. 375; 
92 J. P. 146 ; 44 T. L. R. 546 ; 26 L. G. R. 
443, D. C. 

506a. Improvement scheme — Validity — Particulars 
of proposed development must be shown.] — 

An improvement sclieme purporting to be 
made under the provisions of Housing Act, 
1925 (c. 14), after providing for the acquisi- 
tion & clearing of an unhealthy area, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any purpose approved by the Minister 
of Health. ITie scheme further provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not ! 
exceeding 72, suitable for accommodation ! 
of persons of the working classes, on a site , 
eitner within or without the area, according i 
to a scheme to be approved by the Minister. ; 
The scheme had Deen presented to the , 
Minister with a petition for its confirmation : 

— Held : in order to be a valid imjirovement ; 
scheme vrithin Part II. of the Act, a scheme | 


must, besides providing for the acquisition 
& clearance of an area, contain particulars of 
< he pi'oposed development of the area, &> not 
confer on the local authority an uni'e^ricted 
power to sell or lease the cleai'ed area. — 
U. V. Minister of Hbm.th, Ex p. Davis, 
[1929] 1 K. B. 619 ; 98 L. J. K. B. 036 ; 141 
L. T. 6; 93 .T. P. 49; 45 T. h. R. 345; 27 
L. G. 11. 677, 0. A. 


Bwtd* MlnlsitT of lltMiliU r. it.. Ex v. 
A afff, 11931 1 A. 191. Refd. B. r. London Couul.rCounoU, 
jyjL’rtainnients J‘it)tootion Amnood., Ltd., [19311 


506b. — Power of local authority to sell 

or lease cleared area.] — R. v. Minister of 
Health, Ex p, Davi.s, No. 606a, anlc. 


606c. — ^ Confirmation of unauthorised 

scheme — Effect of Housing Act, 1925 (c. 14), 

S. ^ (5).]— Housing Act. 1926 (c. M), s. 40, 
which empowers the MinislviT of Health to 
make an order conlirming, with or without 
modincaiions, aji improvenu^nt sdunne mailo 
under t]ie Act, tk provides that- “ order of 
the Minister wlien made slinll have effect as 
it enacted in this Act,” does not preclude the 
ci. from calling iti question tlie tuder of tlvo 
Minister where tlie scheme presontc'd to idm 
for contirmation is ineonslsti'id- with the 
provisions of t he Act. 

The (,'Orpn. id’ Javin’pool snlimitteil to tho 
Minister of Health ft>r eonlirmation a docu- 
ment under thi^ cornmnn seal |:»m’p<H’tiiig to 
be an improvement- sidii'inc midei* Housing 
Act, 1926 (c. 11), K. 35, in respect of an 
unhealthy area- within t-he ciiy, 6’lio (irst 
paid- of this doenmenti, afti'r didining tin* o.rea 
])roposed to l)e dealt \vit-l», i»y idanse 6, 
ctnjxnvered the corj)n. in giaa'ral terms t-o 
make A widen stoj* u]> «m‘ d<‘via,te any 
street in the area, diri'cted iliem to a])i)ro- 
])riate ottiiM* f)arts of tin? land t-o t he erection 
of dwelling-liouses for tiie woiking classes., 
A. providixl that any lands not l•(‘quirod for 
these )>uri)oses might he disi>os(xl of oh the 
coi'im. might think tit. sitcond paid 

eontained i.'stimates of tin* ei^.st of .'requiring 
the land Ar of the lay-out . A stated that 
there were no surplus lands. Tin- Mirustcr, 
afUa* holding a public ]<ie.al inquiry, made an 
order inodilying thf? sciiemt^ by ])roviding 
{inivr (flia), in lieu of clause 6, that tlie whole 
of the lands in tho area should, su;fj(*c,t to 
tlie provision of any necessary sUi els A 
approaches, l)e uscxl for* tho pui'ix/stjs of 
ridioiising, A conlirming the scheme as so 
modified. I'he owner of tw'O liouses which 
it \va>> prrq)(.»se<l to aciiuirc* compulsorily 
under the wheme on acci>unl- of tlieir saniLu y 
coii.lition obtained a nile nini for a writ of 
artwrari to quiish the ord(!r* of the Minister 
rtS bi ing made rvithoiit j.iri.sdiotion, inasmuch 
as the Hcheruf‘ wdiich the ord<?r purpoH-ed to 
confiJni was mit an inqjrove.ment scheme 
within the mr^aning i>f tin* Act in respect 
that- (n) it was not accomiranicxl by a lay- 


^request of heaUh officer,] — Cameron 
(1904), 14 Man. L. R. 573 ; 
24 C. L. T. 99.— CAN. 

PART VII. SECT. 10. 

T Oope adjoining sfreei — 

of owner to pay eo^ offencino — 
Erected 6j/ loail ayOwrUy.y^'QvcKi'R 
maoxbtratbs V. SxAjiriEiiD% Dowager 
f^UNTBBS TRUBTBIW. [1928] S. C, 


(Ct. of Sees.) 525.— SCOT. 


PART VII. SECT. II, SUB-SECT. ♦. ~C. 

nv. Town Planning <t DevehtpmrnJ 
Actf 1920 — WheA.iier apjdicablc to 0 uh- 
dicimnn into farming areas — Private 
roads marked on plan.} — A piece of land, 
oomprifliag about 14,000 acres, situate 
In a f 2 unnlnfir district, & within the 
boundaries of a district connell area, 

11 


was subdivided bv the owner Into 
twelve lots. A plan was deposited 
In tho Lands Titles Keiristrullfm Oifico, 
& showed certain private niads whlob 
were marked “ private roada to be 
vested In ’* the owner : — Held : the 
fee-simple of these roads did not rest, 
by virtue of Town Planning & Develop- 
ment Act, 1920, In the df strict oounoU. 
— Loxton Di«trwjt Council v, Bruce, 
M9271 B. A. S. R. 463.--AU8. 



Cases 606o— 607. English and Empire Digest Supplement, 


out plan & (6) it provided that land within 
the area might be disposed of as the corpn. 
might think lit : — Held : the scheme, what- 
ever its defects, was an improvement scheme 
within the meaning of the Act, & any defects 
in the scheme had been cured by the order 
of the Minister. — M inister of Health v, 
It., Ex n. Yafpe, [1931 1 A. C. 494 ; 100 
L. J. K. B. 300 ; 47 T. L. R. 337 ; 76 Sol. Jo. 
232 ; 8ub nom. 11. v. Minister op Health, 
Ex p, Yaffe, 145 L. T. 98 ; 95 J, P. 125 ; 
29 L. G. R. 305, H. L. 

Anrudntim Refd. 11. V. London County Council, Ex 
EntcrtaiiiinonLs Protection Afisocn., Ltd. (1931), 144 L. 
464. 

509a. Subsidy-^Amount — Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (c. 36).] — Stein (John G.) & Co., Ltd. 
V, Stirling County Council Eastern 
Districti’ Oommitek (1927), 91 J. P. 206 ; 
20 L. G. R. 61, H. L. 

609b. Agreement waiving compliance with 

bye-law — Whether authorised under Housing 
Act, 1925 (c. 14), s. 99.] — William Bean & 
Sons, Ltd. v. Plaxton Rural District 
Council, No. 121a, ante, 

513a. Appeal to county court — Not limited to 

question of law.] - Fletcher v, Ilkeston 
Corpn., [1931] 48 T. L. R. 44, C. A. 

518. Add. Annotation : — As to (2) Refd. Brown v, 
iiagenham U. D. C., [1929] 1 K. B. 737. 

533. Add. Citations : — sub nom. R. v, Wahb- 
LiNOTON Overseers, 22 J... T. O. S. 304; 


18 J. P. 647 ; auh nom. Ex p. Warblington 
Overseers, 18 Jur. 494. 

534. Add. Citation :~~-siib nom. 11. v. Dbvbrelt., 
23 L. J. M. C. 121. 

Add. Annotations : — Refd. R. v. Kingswinford 
Overseers (1864), 2 E. & B. 688 ; Backhouse 
V. Bishopwearmouth (1861), 7 Jur. N. S. 338, 

549. Add. A nnotation : — Consd. Woolliscroft v. 
Stoke-on-Trent Corpn. (1928), 92 J. P. 160. 

556a. Registration — Removal from register— 

Grounds for.] — Pltfs. were the owners * of 
premises which had been used for a long 
eriod prior to Mar. 1924, as a slaughter- 
ouse in connection with their business as 
meat salesmen, & were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (c. 34), s. 126. By a resolution 
passed by the City Council on July 22, 192G, 
pltfs.* slaughter-house was removed from the 
register upon the ground that no slaughtering 
had been done on the premises between 
Mar. 1924, Sc July, 1926 : — Held : upon the 
evidence, these premises had throughout the 
period in question been continuously occupied 
. by pltfs. as a slaughter-house & used as such. 

, The local authority were therefore not entitled 
under sect. 126 to remove the name from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
— ^Woolltscbopt V. Stoke-on-Trent Corpn. 
(1928), 92 J. P. 150 ; 26 L. G. R. 622, C. A. 

607. Add. Annotation : — Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 


PART VII. SECT. 12, SUB-SECT. 1 . 

1 1. Injury lo emvloyee. — Whether 

negligmce must be proved.] — Pltf. while 
working for deft. In cioaring hnisli 
from the lattor’s farm was injured by 
un explosive which deft, had brought 
on 1,0 the land for use in the clearing 
of it, & which pltf. by pure ehanoo 
slrook with un axe : — Jfcld : pltf. 
must prove negligence. — Pertozak v. 
110CTIKT.EAIM192812 I). L. 11.46; [1928] 
1 W. W. 11. 428 ; 23 Alta. L. R. 337.-- 
CAN. 

sw. E.i'iiloifirt 1 ^ Aef , li. S. 1927 - 
hJof hindinpon (h'oum.] - R. r. Lf.Ht.Akc 
(1930), 1 M. J\ R, 21, -CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— B. 

629 i. J\droleu7n for light vehicles — 
Locomotives on Highwaus Act, 1890. 
r. 36, 8. [} — AppliciUion to Scoilantl of 
rcgulaiiouH made by Home Secretary .] — 
Galpoway V, ANnEiwoN, (19281 S. O. 
(J.) 70.- SCOT. 


PART VII. SECT. 14. SUB-SECT. 4. 

h 1. — Negligence .] — 

Forrest v. Metropolitan Meat 
INDUSTRY Bd. (1928), 28 S. R. N. S. W. 
621 ; i5 N. S. W. W. N. 193.— -A US. 

h il. Tiye-Uiw. depriving 

owners of animals slaughtered of portion 
of offal — Whether reasorudde.] — A bye- 
law, tnude by a controlling authority 
of an abbatoir, in pursuance of 
Blaughtering & luspootiou Act, 1008, 
8. 1 8, sect. 3 of the Amendment Act, 
1910, is intra vires & reasonaldo not- 
withstanding that its opeiatiou deprives 
the owners of animals slaughtered of 
a proportiou of the offal & effects a 
conflsoatlou of same. — Smith u. BIiKN- 
HKIM Borouoii CJOUiVCIL, [1928] N. Z. 
L. II. 530.— N.Z. 

PART VII. SECT. 20. SUB-SECT. 1. —A. 

8X. DeposUina refuse so as In hr. 
nuisance.] — Health Act, 1919, s. 32 (2), 
makes It unlawful for a private citizen, 


ns well as for a municipal council , to 
deposit refuse or rubbish In any place 
whore it may be a nuisance. A deposit 
contributing to a continuing nuisance 
held sufficient to support a oonviotion 
under the section. — Painter v. 0*CJon- 
NELL, [1928] V. L. R. 259; [19281 

Argus L. li. 159.— A US. 


PART VII. SECT. 20, SUB-SECT. 1.— B. 

»y. Right of disposal of owner of 
garbage.]— A statute giving a munici- 
pality power to “ ostabUsh, maintain, 
equip, own, & operate garbage collec- 
tion &; garbage disposal & reduction 
works ** doc^ not support a bye-law 
which purports to take away from an 
owner of goi’bage his right t.o dispose 
of It to whomsoever ho pleases pro- 
vided ho does not thereby orekte a 
nuisance or violate some valid health or 
other regulation. — li. v. Bell (Alta.), 
[19291 2 W. W. R. 337 ; 51 Can. Crim. 
Cas. 414.— CAN. 
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RAILWAYS AND CANALS. 


Part I. — Railway Companies Generally 


5a. Purchase of Indian railway—Deductions for 
sinking fund— Construction of Act.]—Held : 
on a summons taken out by tlie annuity 
trustees under the Great Indian Peninsular 
Railway Purchase Act, 1900 (63 &; 64 Viet, 
c. cxxxviii), that, for the purpose of pro- 
viding the sinking ftmd to replace capital at 
the end of a fixed period, the sum to be 
deducted under sect. 21 of the Act from each 


half-yearly payment of Glass B annuities 
\yas 6s. Hd. in the jYound, beii^g the amount 
fixed by resolution in Dec. 1900 ; the 
trustees had no xnnver to vary the rate of 
deduction. — Aumstuong r. Mead (1930), 40 
T. L. B. 216. 

31a* " - .1 EoiNBunoH, Perth & Dundee 

By. Co. v. IhiiLie, No. 855, post. 


Part II.- -Construction and Repair of Railways. 


118. Add, Annotation : — Refd. Farnworth v. Man- 
chester Oorpn. (1920), 98 L. J. K. B. 224. 

136. Add, Annotation : — Consd. Manchester Clorpn. 
V, Audenshaw U. C. & Denton U. O., [1928] 
Oh. 763. 

171. Add. Annotation : — Refd. Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. 

197a. .] — A railway co. agreed with a 

landowner, through whose estate the railway ! 


would pn-ss, to construct vV fiiaint-aiii a siding 
connected with their railway at B., l-ogother 
with all necessary appioachrs thereto for 
public \i.se, A for th«‘ reception & delivery 
of goods: Held: (I) .specific ]ierfonnanco 
could bt^ decreed of t ie' agii euient to con- 
struct the siding & uppj oacljes, without 
decreeing the co. to juaintaiii tlaan when 
ma»ie ; (2) the agj*eeni(.*iit did not himl the 
co. to erect sheds, or (t) keep one of t-heir 
servants in attendance at the siding, hut it 


PART I. SECT. 4, SUB-SECT. 1. | 

sa. Power of federal railwau to sell [ 
its assets — Necessity for sanction of j 
Govcmor-Oenernl in Council. J — Ottawa I 
Vallky Ry. Co. v. Central liY. Co., i 
Ltd. (1926), Q. R. 42 K. B. 284.— CAN. j 

Bb. Power to carry on husines.s j 
reasonably incidental to operation of \ 
railway — Sale of sovventrs, fh-oio- 
(jraphs d; rc/rc«/*77icn<s.l— -QuEKN Vre- ; 
tokia Niagara Falls Park Comrh. ' 
V. International Ry. Co., [19281 4 | 
D. L. U. 755 ; 63 O. L. R. 49.— CAN. j 

PART I. SECT. 4, SUB-SECT. 3. 

n (p. 252) i. ” Poterrs of 

Minisfer . ) — The Crown ex prnpriaf cd 
a ecitain urea for use in ifie ])uil(liritr 
of th<‘ terminul of tlio Huflson Jttiy ! 
lUiilwuy at Churchill & foi* a port on i 
Hudson Bay. At the date of the i 
taking there were no p<>i'nmncnt i 
hablUitions anywhere in the vicinity 
save a Hudson Bay Post & iMountiMl 
l^oUco l^ost. The future of Chnndiill 
was altogether dependent upon the 
completion of the work for winch the 
land was taken ; under the 

Expropriation Act a MJni.stijr of the 
Crown may take any land for the use of 
His Majesty as ho thinks advisaldc to 
take, & his doi^ision or judgment that 
the lands so taken arc ncctjs.sary for a j 
public W’ork is not open to review by , 
the cts. This powjjr or authority do*‘.s j 
not Interfere with the security in the | 
enjoyment of private pntperty, as the | 
CrowTi must coniptaisate the owner of 
any lands so taken for the valne thereof ! 
& all damages resulting fn)m the : 
c.vpropriation. Speculative prices paid i 
ny purchasers of real estate in thr* \ 
vicinity’, some fifteen years beJ’orc the : 
expropriation In question, are not u j 
fair criterion of the market value of i 
similar property at the date of tin; i 
expropriation thereof. The ad van- ( 
tages due to tho carrying out of the | 
scheme for which tho lands were taken ; 
cannot be considered in fixing the 
compensation to be paid for the said ' 


lauds. U. iM.r.’.'i, 119301 Ex. <\ i:.. 

I CAN. 

n (p. 253) i;. - None 

to Supreme Court of Oia/a/a;.] — Ckdao 
Baptdh Mfo. Sc Power C(/. r’ Laljoste, 
[1927] 2 D. L. R. 83.— CAE. 

ese (p. 253) i. — - Jurisdirtion of 

P.rvh' t/inr Court - Kffevt </« proceed iuus 
(umnneitcitit in Proritieiul CV>»/r/.j 
Ilelil: (i / tljo lOxcbfMjiier <3. of 

Canada has jiirisdlcti«m to bear A' j 
dctcrmiiic an action by tiu' (‘miadiaii ] 
?Snli<»riftl Railway, for Dximr tho rom- 
pL'tisalion tit l)c i»aid for lai ‘Is oNpro- 
Itrinii'd by it iM'.fori* .luii*- J i. I92!b 
dati! when tbir C. N. R. Ai*l o.uiiia into I 
force, conferring jurisdiction on this 
ct. ; (2) till? legal proceedings alrcji.ily 

instituted ticforc the l'r<t\»nclnj ('i.-.., 
under tlie Ibiilway Act, fliould be then 
eonliimed A <*veii inforred, di-tt«. 
Jiaviiig a vested right to do so under (ho 
law existing at the dute of exttro 
])rlatiori. When tlie i'flf<*et of a. rei»o.'ii 
is to take away a right, priuui farir. It. 
is not retroactive; lull wtii n it deals 
oxcliLslvelv with luoiodu: ii is n Iro- 
active. CvNAitiAS Xationai, Rv. t>». 
r. I^KVvi.s, (1930! Ex. R. 115; 4 

1). L. K. 537.— CAN. 


I ItAlIAVAVS A (lANAl^t r. I f ! Itllt: i)!tp Rv. 

(N)., Jic Ito.vn M r\o,<iN*voiv Sc 
! MiVIHTEU. ok Rah wavs a t)ANA!.S, 
i II92H1 Ex. R.. 22.! '. olid., 1III3U1 

i S. C, It. 37; I ii. n: ISV; ;{(; 

I n. a. I 19. CAN. 

, PART I. SECT. 4, SUB-SECT. 6. 

j i> (p. 251) i. - - fV/ien deniurruat 

eJi/iryeatfle.] - llhowNLEE Sc. (3). v. 
Canadian Nation al ItVH. (1926), 32 
Cun. Jty. f^as. 291. CAN. 

p R). 254) Ii. .1- CON- 

BOI,lDATKI» RENM ItlNO Co. V, CANA- 
DIAN Na'i ionai. H '•'s. (1926), 32 Can. 
ity. Ctw. 291.— CAN. 

uu i. - Application of stop-off 

charge .] — Dominion .Mu.dkiw’ Aksoon. 
V. Canadian Nationai. Canadian 
I'A iqKio Rv. Cos. .'192.5), 33 Can. Ry. 
Cas. 6. -CAN. 

uu ii. Dressing in transit — A ppliroiion 
, of HtA)p-off .\ — N ICIUSON Maoan k L.JMniQit 
Co. V, Canadian Paoifd: Rv (to, 

I (1926), 32 Can. Ry. t.as. 286. CAN. 

I oo (p. 2.56) I. .1 — Canadian 

Lijaihkhmen’h Ahhoon. 1’. Canadian 
i National & Canadian f*AoiFio Ry. 

, Cow. (1927), 33 Can. Ry. (tas. 1.— CAN. 


■ 0 . Piyht to alienate laruD taken,]- ■ 
PRAITD. Grand Tkl-nk Ry. Co. (1884;, 
8 O. R. 499.— CAN. 

•d. AcquisUum fromtennrd fejr life.] — 

Midland Rv. of Canada r. Vou.ng 
(1893), 22 S. C. R. 190.-- CAN. 

se. For u'hal purpose land tuog fr 
taken - Jtok'i piirpoHfut-- Minerals ufd 
inrliided.] — The- Onadian Natlonnl 
Rvs. Co. has tho right to expropriate 
laud for tho piirpo.ses of a hotel ; luM 
iias no right to trxpix^priale tlie min. ndh 
that inav be in or under that land. 
lie. Can.vdiav Nvtionvl Rvm. Co, A: 
’^kerwtndt, 11930] 3 W'. Jt. .»2 ; 
4 D. Ii. R. lOOi.— CAN. 

PART I. SECT. 4, SUB-SECT. 6. 

•f. LienofOovemmentforsubsidiea — 

priorUy of bamifcoWera. 1 — Minister of 


i PART II. SECT. 3, SUB-SECT. 1.™ C. 


f i. — Windsor (Uxhps. v, 
Canadian Palifio Ry. Co. (Wvan- 
DOTTK Sthket Bkiduk Cahe) (1926), 

32 Can. Ry. Cos. 26.— CAN. 

sf. LUdnlily h reconstruct private 
bridge as highway bridge.] — Leduo v, 
Canadian Pacific Ry. On (1927), 

33 Can. Ry. Cos. 24. — CAN. 

PART 11. SECT. 3, SUB-SECT. 2. 

Bg. Claim for damage— -Three manihs* 
noliee fij cUiim..] fie St. AsrmKw'e 
CiitTRCH Trhhtekr Sc Oreat Wehtern 
RY. Co. (1862). 12 C. P. 399.— CAN. 

PART II. SECT. 6, SUB-SECT. 4,— 
B, (b). 

M. Pevsd., 31 S. C. 11. 155. 
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obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 
(3) “ necessary approaches meant “ proper 
approaches.” — Lytton v. Great Northern 
Ry. Co. (1866), 2 K. & J. 394 ; 27 L. T. O. S. 
42 ; 2 Jur. N. S. 436 ; 4 W. R. 441 ; 69 B. R. 
836. 


Digest Supplbmcbnt. 

268. Add. Annotaiion: — Retd. Boumemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
Sc Sons, [1930] 4 . 0. 649. 

265. Add. Annotaiion : — Refd. Manchester Corpn. 
V. Audenshaw U. O. Sc Denton U. 0., [1928 j 
Oh. 763. 


Part III. — Equipment and Working of Railways. 

816. Add. Annotation : — Generally , Refd. Bournemouth-Swanage Motor Road & Perry Go. v. 

Harvey Sc Sons, [1930] A. 0. 649. 


Part IV. — Level Grossings. 


822. Add. Annotation : — Generally, Refd. Blundy, 
Clark Sc Co. v. London & North Bastcirn 
Railw^iiy (1931), 100 L. J. K. B. 401. 


356. Add. Annotations : — Dlstd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 
Consd. McGowan v. Stott (1923), 99 L. J. 


PART n, SECT. 6, SUB-SECT. 4.— 

0 . (*). 

216 xlv. .] — Jambs v. 

Grand Trunk Ry. Oo. (1900), 31 
O. R. 6712.— CAN. 

PART II. SECT. 8. 

p 1. .}~R. V. Smith (1878), 43 

U. O. R. 369.— CAN. 

•b. Layino down of railway in piddic 
atreri — NeceasUy for consent — Who 
proper authority .] — Port Adelaide 
C bTY' OORPN. V. SOITTH AUSTRALIAN 
Ryb. Oomrs,, [1027] S. A. 8. R. 197.— 
AUB. 

PART III. SECT. 9. 

■k. ** Policemen travelling on His 
MaieMy*a service ** — Whetther Provincial 
policemen included.] — R. v. Canadfan 
PAO inr Ry. Oo. & Canadian National 
Ry., [19281 2 D. L. R. 388; [1928] 
1 W. W. R. 785 ; 34 0. Ry. Cae. 292 ; 
23 Alto. L. R. 401.— CAN. 

PART IV. SECT. 1. 

bJ. Extent of duty — E^ect of Railway 
Act, 1919 (c. 68).] — Colkbourne v. 
Harrop (Ont.), [1927] 1 D, L. R. 116 ; 
32 Can. lly. Cae. 208.— CAN. 

824 i. .] — Scott v. Winnipeg 

Electric Co., [19271 2 D. L. R. 686 ; 
[19271 1 W. W. U. 739 ; 32 Can. Ry. 
Cas. 397 ; 36 Mon. L. R. 367 ; afftL* 
[19281 2 D. L. R.420 ; [19281 S. C. R. 
62 ; 34 C. lly. Cas. 260.— CAN. 

324 II. Power to re?nove planks — 

From farm crossing.] — MacDonald v. 
Canadian Pacjifio Ry. Co. (Que.) 
(1927), 83 Can. Ry. Cas. 60.— CAN, 

824 III. .] — ^Altboiigb a 

road' allowance had never been graded, 
or had work done on it by tho luunioi- 
polity, & had not been resrularly 
travelled. It was hold to be a huhway 
wltbln sect. 265 of Railway Act (Dom.) ; 
& its luterseotlon by deft, co.’s railway 
woe held not to be a ** farm orossing ** 
within general .order 47 of Feb. 10, 
1909, of the Board of Railway Comrs. ; 
Sc therefore the 00 . was held liable for 
injuries sustained by pitf. owing to the 
absence of planking between the mils, 
which projeoted about dve inohes 
above the level of the ground. — Bruce 
V. Canadian Paoifio Ry. Co., [1929] 

1 D. L. R. 344 ; 1 W. W. R. 66 ; 36 
C. R. O. 146 ; 28 Alta. h. R. 696.— 
CAN. 

324 iv, Railway Act, as. 264, 

266 d? 266 — Not applicable.] — PUfs.' 
tiuctDr vVi Ihw'shhig outfit, moving 
along u highway, became stallod ui)un 


a level croHsing of dofis.* railways & 
wore struck by a train & destroyed : — 
IJeld: sects. 201. 266 & 266 of the 
Railway Act, 1927, Impose no liability 
In respect of a level croBsing. — 
OsTRANDEit t>. Michigan Cen'jtial Ry. 
Do. Ar. Pkre Makque'jw. Ry. Co., 
,11^30] 1 1). li. R. :U ; 36 C. R. 0. 60 ; 
64 O. L. n. 408.— CAN. 

324 V. .] — Ralls of a milway 

track projecting four or mojo iiudies 
abovo the highway at a level crossing 
held to constitute an obstruction 
which, not bohig authorised by statute 
or other lawful authority, constitutod a 
nuisance for tho nialntenanoe of which 
the ry. co. was liable to a person 
injured thereby. — Macgreoor v. 
Canadian Naitonal Rys. & Edmon- 
ton City, [19301 3 W. W. It. 392 : 
119311 I I). L. 11. 87; varg., 11930J 
3 W. W, R. 237.— CAN. 

m i. Effect of ardderU causing 

death or injury — Application of “ alow 
order.**] — Re Railway Absocn. op 
Canada & Slow Orders (1926), 32 
Can. Ry. Cas. 238.— CAN. 

m il. .] — Canadian National 

Rye. V. Hydro Electrio Power Com- 
mission Sc Department op Highways 
for Ontario (Westhill Crossing 
Case) (1926). 32 Con. Ry. Cas. 297.— 
CAN. 

f (p. 309) i. .1 — ^Montreal 

Corpn. v. Canadian Paoifio Ry. Co. 
(Goitin Boulevard Crossing Case) 
(1926), 32 Can. Ry. Cas. 245.— €AN. 

f (p. 309) il. .1— Spring- 

field (Village) v. Michigan Central 
Ry. Co. (1920), 32 Can, Ry. Cas. 264.— 
CAN. 

f (p. 309) ill. .)— Montreal 

Corpn, v. Canadian National Rys. 
(1927), 38 Can. Ry. Cas. 29.— CAN. 

f (p. 309) iv. .) — Canadian 

National Rys. v. Montreal Tram- 
ways (Guy St. Crossing Case) (1927), 
S3 Can. Ry. Caa. 32.— CAN. 

f (p. 309) V, .] — Sher- 

brooke Corpn. v. Canadian Paoifio 
RT. Co. (1927), 33 Can. Ry. Cas. 35.— 
GAN. 

Bk. RaUway Act, 1927, aa. 264, 266, 
266 — Not applicable to level croasinga.] 
— Ostrander v. Michigan ChsNTRAL 
Railroad Co. Sc Pere Marquette 
Ry. Co., [1930] 1 D. L. R. 34; 64 
O. L. R. 408.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

Bm. Gate left open — Obhgaiion on 
person croaaUw track to tedee reasonable 
pre€aution8.h^The fact that the gates 
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at a railway crossing have been left 
open does not oxouse a person approach- 
ing the track from taking reasonable 
precautions before crossing It In order 
to discover whether a train is coming. — 
Michalinski V. Canadian Pacific 
Ry. Co., [1928J 3 W. W. R. 238.— UAN. 


PART IV. SECT. 2, SUB-SECT. 2. 

a (p. 311) i. Whether gate wU- 

fvUy left open — CkUe wilfully opened by 
stranger .] — Brown v. Great Northern 
Ry. Co., [1927] 2 D. L. R. 316 ; [19271 
ft. 616 ; 32 Caa. Ry. Cas, 320 ; 


1 W. W, 
38 B. C 


R. 116.— OAN. 


PART IV. SECT. 8. 


t (jj. 314) i. .1 — Di an action for 

daiiniges resulting from a collision at a 
railway crosBing between a motor car 
He a gasoline electric coach, which was 
runrifng as an “ extm train, & making 
the lirst trip made by a coach of that 
type over the Ihie in question : — Held : 
the fact that th(^ boll on the coach was 
not rung at any time matciial to the 
action was negligence having a cauaal 
relation to the injury to pitf., although 
a horn with which the coach was also 
equipped was sounded several times ; 
Sc, und(?r all the circumstances, pltf.'s 
faUurt) to see thtu approaching train 
was not contributoiy negligence ; Sc 
then^ was no oth(ir ground for holding 
hhn gidlty of contributory negligenct}. 
— Gubkn V. Canadian National Ky., 
[19311,2 W. W. R. 880.- CAN. 

aa (p. 314) i. .) — Smart v. 

South African Rys. Sc Harbours 
(1928), 49 N. L. R. 129.— S. AF. 


aa (p. 314) IJ. .] — In on action 

for damages resulting from a collision 
at an unguarded level crossing, between 
a motor car Sc a freight train which had 
been standing on a siding; — Held: 
even if the evidence favourable to deft, 
as to the time when the peril aaose was 
correct, it was negU^nco on the part 
of the train crew not to have seen the 
motor car in time to give an effective 
warning before backing up the train, 
Sc such negligence was the canse of 
the accident. — Dowser v. Canadian 
National Rt. (Alta.), [1929] 4 

D. L. R. 233 ; 2 W- W. R. 654.— CAN. 


aa (p. 314) ill. A farm- 

crossing is not a highway-crossing. Sc 
sect. 308 of Railway Act, 1927, which 
requires, in the ease of a train approach* 
ing a highway-crossiDg at rw level, 
that the engine-whistle shall be sounded 
at least 80 rods before reaching the 
crossing, has no application to a fann* 
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?; * V. London. Midland 

& Scottish By. Co., [1931] A. C. 361. Retd. 
OoMopohtaji Shipping Co. (Inc.) v. Hatton 
T rn°o^“’ (I'l'^erpool) (1929), 143 

Jut X* J/ifO, 

867a A^. Annotation .•’^Retd. Jones v. Grciat 
Western Ry. Co. (1930), 47 T. L. R. 39. 


361* Add, Annotations : — DIstd. Coxnpania 
Mexicana De Petroleo “ El Aguila *’ v. Essex 
Transport & Trading Co. (1920), 141 L. T. 
106. Consd. Hargrove v. Bum (1029), 46 
T. L. R. 69; Service v. Sundell (1029). 99 
ij. J. K. B. 66. Hefd* Service v. Sundell 
(1929), 46 T. L. B. 6(59 ; Cooper w. Swadling 
(1929), 40 T. L. B. 73. waoung 


Part V.— Arrangements between Railway Companies. 


871. Add, Annotation : — As to (1) DIstd. Croditon 
Gas Co. V, Crediton U. D. C., [1928] Ch. 447. 

478. Add, Annotation: — As to (1) Consd. A.-G. v 
Leeds Corpn., [1929] 2 Ch. 291. 

508a. Claim for compensation— “ Determination 
by company — What amounts to.] — l^ltfs. 
were transferred to the co.’s employment 
when it hecame an amalgamated co. under 
Railways Act, 1921 (c. 55). In accordance 
with Sched. 3 to that Act they put forward 
claims to compensate on for loss suffered by 
reason of the amalgamation. Sched. 3, 
para. 4, provides that any question whether 
the provisions of para. 3, dealing with the 
transfer of existing officers or servants, has 
been complied with, should be referred to a 
Standing Arbitrator or board of arbitrators 
appointed by the Lord Chancellor, & para. 6 
provides that claims shall be det<3rmined in 
accordance with Local Government Act, 
1888 (c. 41), s. 120, with the necessarv 
modifications. By sub-sect. 4 of that F.fywC. 
the time for appeal to a Standing Arbitratvor 
is fixed at three months from the date of the 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1928, at the 
co.^s registered office. L., the co.’s assistant 


general manager, concluded by asserting 
that the cases of all pltfs. were governed by 
a decision of the Standing Arbitrator refusing 
the claim of one B., but no formal letter 
refusing the claims as sent to pltfs. or their 
solr. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its “ determination ” of the claims, 
within Railways Act, 1921 (c. 66). at the 
meeting of Apr. 26, tfe tiiat the proposed 
appeals were out of time, in an action by 
pltfs. for a declaration that their claims were 
not determined by the < 0 . Apr. 26, 1928, 
within Railways Act, 1921 (c. 56), Sched. 3, 
para. 5, or at all eld : d'.‘cisions on claims 
for compensation must be formulated in a 
delinite manner in tlie tiame A on L>ehalf 
of the CO. A enmrnunicafcd IV>rthwith to the 
claimants ; A on tie,! fatis t la^re iia<l been no 
such determination.- Macdonai I) r. ( Jukat 
I Western Rv. (N)., [19;}0] i ch '?6.‘ ; 99 
I L, ,T. Ch. 1(51 ; 142 !.. T. : 2S L. C R. 

! 171. 

^03b. Loss of employment must bo due to 

amalgamation.]— Dawson & I^onoon, 
^IIDLANI) tsc, H(xrmsr[ Ry. (1929 i, 73 Sol. 

748. 


(■iiKSHiJig. — Hioiiley V. Canadian 
J’Acmo Ry., 11930] 1 D. L. K. (130; 
30 C. R. C. 217 ; 64 O. L. H. 615,— CAN. 


e (p. 315) 1. .] — Canadian 

National Ry. t*. Pomeiujcau, fjoai] 
N. C. K. 287 ; 1 D. L. R. 209 ; af/g., 
n930]3D.L. R. 841; 37 C. R. C. 76; 
48 Que. K. B. 97.- CAN. 

^ P (p. 316). Revsd., 11927] 3 D. L. R. 
888 ; [1927] 8 . O. It. 505 ; 33 Can. 
Ry. Coe. 66 . 


P (p. 815) 1. .] — Tremblay 

e. Canadian Pacifio Ry. Co. (1927), 
Q. R. 65 8 . O. 406.—CAN. 


r (P. 315) I. ,] — Where the 

Railway Adudnietratlon has used a 
particular warutng to announce the 
approach of a train at a level crossiiigr. 
thereafter, upon an occasion when 
such warning is not griven, a oollislon 
occurs between an engine & a vehicle 
crossing the Une, the ot. In deciding 
whether the dnvor of the vehicle took 
reasonable care In approaching the 
crossing will take Into account the 
that the driver may have been 
thrown off his gaud by the absence 
of the usual form of warning. — 
JlAwcHo V, South African Rys. & 
Harboceb, 119283 App. D. 80.— S. AF. 


I (p. 315) U. . 3 — Mayoard 

Canadian Paoitic Ry. (Alta.), [1929J 
4^ L. R. 1064 : 2 W. W. R. 662.— 


I (P. 315) 111. .)— Two 

J®tiops were brought against defts. 
t>y the driver 4 c passenger of a oar to 
damages for injuries sustained 
j>y tlie oar bemg struck by a train at a 
level crossing. It was found tliat the 
tiuln was travelliz^ more than 10 miles 
HU hour in bxeach of sect. 309 (c) of 
the Railway Act, but the actual 5c 


luoxlinate cause of lUc collision uns | 
the iicgligcnco of the <]ilv< r of (lio our 
In attoniptiiig fo croHS tln' t wlicri 
the train was r(» near. Dofls. tlicro- ! 
fore ]ield not llnblc. — (Jaulkv r. ! 
Canadian PArmo Rv., lUftkrrrr r. ■ 
Oanadian Pacikio Ry., 11930! 1 I 

1). L. R. 3.54; 36 C. ]{. <?. 305; 05 1 
O. L. R. 477 ; re?'sg., tI930] 1 D. L. If. 
225; 36 C. K. C. 215; 0| O. J.. 11. ! 
527.— CAN. i 


r (p. 315) iv. .] In aji 

octiou for daiuagcH for personnJ 
Injui-ics resulting from a colljslon 
between an automobile & a mllwuy 
train at a level crossing the triul 
judg<?, wlio misdirected liiinsclf In 
treating the whlstitiig . ' Uic udJi> 
jiost as one of the warnlugH n^juiiTMl 
ny sect. 308 of the Itailwny Act, 
R. S. C., 1927, said that l>c ufcepted 
the testimony of the engineer * corro- 
borated In some particulars by t.ho 
evidence of other witnej- les.*' Tins 
engineer's testimony woh corroboruied 
a.s to one only of the Htatutory .signals 
& by only one of the tbi<?o witnesM-.M 
referred to. The testimony of Itn^ 
other two wltnesfM^s was that tin; trail 
.whistled at the mile post. On appf.a] ; 
—Held: It being iinposslblo for tin; 
ct. to my whethfjr the trial Jiittge uouJd 
have concluded that the statutory 
BignalH liatl fcK^en glvtn if he bad 
properly appreciated the requli'erneiit^ 
of the statute it the limited amount of 
the corroborative .teHtimony will 
respect to them, his finding could not. 
stand & there must be a new trial. — 
Nagel & Nagel Canadian 

NomiiER.N BY. Co.. tl930j 2 W. W. R. 
431 ; 4 D. L. K. 360 ; 24 .S. h, li, 602 ; 
setting aside, [1930] 1 1). L. It. 1001. — 
CAN. 
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r (p. V. .1 (IliKKN V. 

Canadian Nationa/, IfArLWAVri i;d., 
11931 J 3 VV. W. R. 1 18. CAN. 

r (p. 31.5) vl. (/nrMfian for 

Jnri/.\' CasvKiMi. ■t\ ('anadian 
I'ACIT-D’ IfV. C(»„ f!9:j|| 3 W. \V. |{. 
317. CAN. 

r (p. 315) vii. Jihninnitiililg of 

order inmir hg jtroriurinl rniUvay 
/leforr heroming federal ruibrny.\ ■ 
l>rrri.KV e. imnoKH iRn.muan 
Nationaj. JXv. C(»., (19301 0. R. 

110 : .1 1). R. R. J : 37 C. If. (!. 13 ; 
rrr.ff/.. 30 (). J{. C. 3.57.— CAN. 

q(p. 31C). itevsd., ll923jb.C. R.397. 
0 (p. 316) i. IJefeetiw, apmtnieh to 
trowing. J— Raspbekry r. Oa n * ui a v 
National Ry. Co.. [1928] 3 D. L. R. 
831 • 62 O. L. R. 406.— CAN. 

b (p. 317) I. .J Canadian 

National Railwavh r. Po.Mr.iti.KAD, 
(193JJ C. R. 287 . [1931 J I 1). L. if, 
209. CAN. 

o (p. 317). itevsd., 48 8. 0. H. 501. 
d (p. 317) i. Hutg to IreHiKimt r.\ 

In an ueti'Ui for ileiiiogt.b for jierhoiiu) 
inJurii'M hiistumed by a iK.deHtj’laii at, 
a levei mihvay eioKHjjig the jii/y found 
deft. iH’KJJgcut X" that pltf. had lK«;n 
eontributfuiJy iu;g]igen1 , 6l apportioned 
t he damagcH under (^mt rlbutory Negli- 
geiiee Aft. l>eft. eppealeil : — Held: 
pltf., whf> when he. was stniek by the 
train was on a palbwny at Die side ot 
the plunk roH<lw'tty, was a treaiuiHser, 
& deft, hart not. been guilty of any 
breach of rtuty towawls him, — JuitE 
V. Va.NIOTVKK HAKBOUn C0MR8., 
11931 j 3 \V. W. R. 157 —CAN. 

PART V. SECT. 4, 8UB-8B0T. 8. 

t. Retisd,, 1 O. L. R. 676, 594. 
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Part VI. — Relations between Railway Companies and the 

Public. 


545, Add, Annotation: — Refd. Manchester Corpn. 

V. Fomworth, [1930] A. 0. 171. 

564. Add, Annotation : — Refd. Manchester Oorpn. 

V, Farnworth (1929), 46 T. L. R. 86. 

567. Add, Annotation : — Refd. Manchester Corpn. 
V, Farnworth (1029), 46 T. L. R. 86. 


658. Add, Annotaiion : — Consd. Manchester Corpn. 
V, Farnworth (1929), 46 T. L. R. 85. 

564. Add, Annotation : — Refd. Manchester Corpn. 
V, Farnworth (1929), 46 T. L. R. 86. 


Part VII. — Railway Companies and their Servants. 


508a. Injury to ganger — Duty to provide look-out 
man — Prevention of Accidents Rules, 1002, 

r. 0.] — The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 
& took with him a member of his gang to 
assist him. Whilst engaged in working on 
the down line he with his fellow worlman 
stepped oft’ the lino on the up line to avoid 
a down train & both men were killed by an 
train. In an action by the widow of the 
foreman for damages against the co. for 
breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
whicli the foreman of a gang was entrusted 
with the duty of seeing that a look-out man 
was provided wlienever he or any of his 
gang were at work upon the line was a com- 
pliance with r. 9. The jury found that the 
CO. had not omitted to perform their statutory 
duty of providing a look-out man, <fc that the 
foreman’s death was caused by the negli- 


gence of one or the other or both of the men, 
& judgment was entered for the co. : — Held : 
(1) a motion for a new trial, on the grounds 
of misdirection k> that the verdict was against 
. the weight of evidence, must be refused ; 
♦ (2) the rule does not require the look-out man 
provided to be some one who is not a member 
of the gang itself, but is appointed 
additionally. (3) Semble : the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man & to see that he is instructed 
to act. The co. does not comply with the 
i*ule by merely making regulations under 
which the foreman of a gang is entrusted with 
the duty of appointing a look-out man ; &, 
if the foreman fails in that duty, the co. 
may be made liable for injury happening to 
a member of the gang other than the fore- 
man himself. — V incent i;. Southern Ry. Co., 
[1927] A. C. 480 ; 96 L. J. K. B. 597 ; 136 
L. T. 613 ; 71 Sol. Jo. 34, H. L. 


PART VI. SECT. 1. 

f i. Passenger stamling on 

platform of car — Contrary to statutory 
nolice duly posted .] — UoitiK r. ( V\na- 
i»jAN Pacific Pailwav (P. C.), (PKUl 
S. C. P. 277 ; :i 1). L. n. ■ rersy., 
|P>;{in 1 1>. L. P.. 7!)0 ; IPI.SO] 1 W. AV. P. 
(i; :U*» C. P. (J. 200; 42 P. 0. P. IPI ; 
off a., 11020] 2 D. L. P. 001 ; Can. 
\\Y. CaH. 002.- CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

m (p. .117) i. — — .] - A railway co. 
cinp: pltH upon their land allowiMl 
water to ciicapt', to the InjuiT of theJi* 
neijrhhoiir. In an action for duniajycH : 

■ "Jlcld : the liniitaticm sect, of the 
Pallway AtJt w^aa not appllenhle, tlio 
rlffht aonprht to be enforced not. arialnf? 
from tho Btatuto, but the action was 
upon tho caee & muat be hron|3:ht 
within G years after tho canae of 
action ari»ao. — Toronto General. 
TittJSi'fl CoRTN. V. Canadian National 
llv., HUGO] 2 D. P. n. 286 ; 30 0. P. C. 
187; 61 U. L. 11. 622 ; rerw., 110201 
1 1>. P. P. COO : 35 C. P. C. 110 ; 63 
O. L. P. 320.— CAN. 

tn. LiaMliiy of Government raihray 
for veylitfencc — AjmlicetHon of Promneinl 
Cmiritndory Negtiffenee Act.] — Cana- 
dian Nahonal Py. Co. v, St. John 
Motor liiNE, Ltd., 11030] s. 0. P. 
482 ; 3 1). L. P. 732 ; 37 C. R. C. 20.- 
CAN. 

PART VI. SECT. 6, SUB-SECT. 3. -A. 

556 iil. .] — When in pur- 

snauco of tho authority or obligratlon 
conferred on it by 281 (o) of 

Pallway Act, P. S. C., 1927, k tho 


repnlatlous of tlu* Poanl of PuUwuy 
(Nnni’K. issued thereunder, u railway 
rt). ]n*ocoed8 to bnin a flrepmard it is 
lud. li«bi^^ for damajfo caused by the 
spread of the tiro Ihei-efroni unless it is 
shown tliat the escape of the tiro was 
due to the co.'s noKli«renco. — Y ounu is: 
A'oi NO r. Canadian Raciho Pv. Co., 

1 10:n 1 2 AA\ W. K. 14 ; 2 P. L. P. 068. 
-CAN. 

ao. Damage to timber — Failure to 
patrol right of vHiy — Defects in locomo- 
tive .] — Mid-IjAICes Timukr Co. r. 
Canadian 1»aoific Py. Co., 11928] 
4 D. L. P. 922 ; [1028] 3 W. W. P. 
745.— CAN. 

■p. Death due to fire caused by 82 iark 8 
from engine. — Claim by dependants 
— Where enforceable — Meaning of 
“ /oases.”] — V ictorian Rys. Comrs. 
V. Speed, [1028] V. L. R, 150 ; [1028] 
Arfirus L. R. 77 ; 40 C. L. R. 434. 
— AUS. 

PART VII. SECT. 1. 

k. Pevsd., 47 S. C. R. 634. 

8<j[. lujurji U'hile. on duty — Salary 
during iiu'apacity — Hate.] — l*ltf,, who, 
was a temporary cleaner employed by 
deft ., but who was qiuilificd to aut as a 
flrcmiui, was Injured, Sc temporarily 
incapacitated, w'hile aotiuif, for one 
day, in the latter capacity : — Held : 
under sect. 100 b of Govt. Rye. Act, 
1012, as Inserted by sect. 22 of Govt. 
Rys. (Amendment) Act. 1916, the rate 
at which ,pltl. was entitled to be paid, 
during the period of his incapacity, was 
t hat prescribed for a temporary cleaner, 
& not that prescribed for a fireman. — 
Lindfieud r. New South Walks Ry. 


Comrs. (1020), 30 S. R. N. S. W. 346 ; 
47 N. S. W. W. N. 115. AUS. 

PART VII. SECT. 3. 

sr. Superannuat ion allowance — Who 
entitled /o.]— entered the employ- 
ment of the Itailwuy Comrs. in 1010, & 
remaiiu’d in their employ for upwards 
of ten yeais. Ho w^as employed on the 
temporary st utt until 1027, when ho 
joined tlie permanent statT. He ' re- 
mained a member of tho i>crmam;nt 
stair until his leliremenl in 1020. He 
was then over the age of 61) years : 
Held ; F. was entitled to a super- 
annuation nllowanci' under Govt. Rys. 
Act, 1012, s. 113 (a). — He Ci.kary, 
Ex p. Fuia.ku (1029), 30 S. R. N. S. W. 
107 ; 17 N. S. AV. AA^ N. 180.— AUS. 


PART VIII. 

st. Arrest without warrant — JVhen 
justifiable.] — Under Railways Act, s. 
122, to Justify an arrest without a 
warrant, much more than trespass on 
railway premises or travelling without 
a ticket is necessary. In the case of 
trespass, it will have to be shown that 
there was reason to believe that the 
person to be arrested would abscond, 
or that his name & address wore un- 
knowrn Sc he refased to give his name Sc 
address, or that tho name Sc address 
given by him was incorrect. In the 
case of travelling without a ticket, It 
will, further, have to be shown that 
there was a refusal to pay the sum 
charged. — Hamid tj. Sudhirmohan 
Ghosh (1929), I. L. R. 57 CJalc. 102.— 
IND. 
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Part IX.— Controlling Powers of Ministry of Transport. 

002. Add, Annotation:— As to (2) Reid. A.-G. v. Sliaip (1930), 99 L. J. Oh. 441. 


Part X. — Railway Tribunals. 


631a. Facilities must arise out oi railway tralllo.]— i 

The jurisdiction of the Kailvvay & Canal 
Traffic Commission is limited to questions 
arising dbectly or indirectly out of traffic 
upon a railway. Therefore tlie Conmussioii 
refused to entertain an application for im- 
proved facilities by the owner of an occupa- 
tion road which was crossed by a line of 
railway & interrupted by gates which were 
said to be kept shut ; & on a summons taken 
out by resps. the application was dismissed, 
no evidence being heai’d, on the ground that 
it disclosed no matte r with which the Com- 
mission Wfiis competent to deal. — Sandi- 
LANDS V, London, Midland & Scoitisu By. 
Co. (1927), 20 By. & Can. Tr. Cas. 136. 

684. Add. Annotation : — Refd. Tate <& Lyle, Ltd. 

V. London & North Kastcirn By. Co. & 
lAindon, Midland & Scottish By. Co. (1920), 
20 By. & Can. Tr. Cas. 100. 

691a. Effect of death of Judge during hearing.]— 
Held: if the judge assigned to the Com- 
mission dies during the hewing of an apifficv - 
tion, but after the evidentje has been com- 
pleted, it is a proper course (the ptirties 
consenting) for his successor to read the 
shorthand notes of the evidence & of the 
arguments, & to continue the hearing from 
the point reached at the last adjournment. — 
British Beinfobced Concketj<: Engineer- 
ing Co., l/TD. V. London & North Eabtebn 
By. Co. (1928), 45 T. L. B. 186 ; 20 By. & j 
Can. Tr. Cas. 78. i 

691b. Dismissal of application irrelevant on face.] — ■ ; 
Sandilands V. London, Midland & Scot- ! 
TI8H By. Co., No, 631a, ante. 

703. Add. Annotaiiona -Apld. B. v. St. Maryle- 
bone Income Tax Comrs., Ex p. Schlesinger 
(1928), 13 Tax Cas. 746. Held. B. i’. 
Electricity Comrs., Ex p. Yorkshire Electric 
Power Co. (1927), 138 L. T. 230. 

736. Add. Annotations :—Consd. Lloyd del Pacifico 
V. Boaid of Trade (1930), 40 T. L. B. 479. 
Refd. London Welsh Estates, hid. v. inulhp 
(1931), 144 L. T. 643. 

752. Add. Annotation : — Refd. Sandilands v. 
London, Midland & Scottish By. Co. (1927), 
20 By. Si Can. Tr. Cas. 136. 

755. Add. Annotation : — Refd. Bowxison, Drew & 
Clydesdale r. G. W. By., L. M. A 
L. A; N. E. By. & Southern By. (1928), 19 
By. A Can. Tr. Cas. 235. 

756a. Adjustment of charges to revenue — Railway 
carrying on subsidiary business — Railways Act, 
1921 (c. 55), s. 58.]— In dealing with the subject 


sidings A waivJumscs, whether they were 
within tl»e area of a dock or not, wore treated 
as “ railway ” receipts A expenses, A all 
receipts A exj>orj8es in rc'spect of “ docks ’’ 
otljer than those eniereJ as “ railway ” 
reet'ipts A exiienses, W(‘re treated as “ do(;k ’* 
receipts A expenses : - //e/d : (1) this 

division of receipts A exiienditure betvvo(*n 
railways A docks could not he supported, 
it involved Die exelusiou from consideration 
of charges at dock waroliouses or st<t:)]‘ag<i 
spaces where none of tlie goods stored tliertdn 
used railways, A all charg<\s in rt‘spect of the 
conveyance on railw'ays in doi;ks in whatever 
circumstances t he rails a l.sid or charges 
wore made for their use ; (2/ (tlANivFS, li.J.) 
under sect. 58 (4) of ihf? ;i'.i)Ove Act the 
Tribunal has to take into considerat itm the 
different operations which go to make up 
the business of a dock uiats’t aking, fc*r vvhi<.*li 
operations separate A distinct <*! targets ar«=> 
made; (3) Svmblo (SmtrrroN, L.-l.) ; 
wareiiousing on a dock uiaiertaking goo.i'j 
exportetl or ‘ import (sl, storing such goods 
in the open on dock lands, the use transit 
sheds, A services such as cooj>ering, uva dock 
A not railway chargers. Ma vciiics'i'ivii Siiu* 
(ANAL Oo.’s A Look A IJAunonu 
Authohities Assoon.’h Aiu^lk a i'ionh, |1927 ] 
2 K. n. 154 ; 1)6 L. .1. K. H. 121 ; 137 L. T. 
39; 43 1 \ ii. 1^ 391 ; Hub nom . Standard 
(Yiaroes (Docks ]lAitnorR.s A PiKics), 19 
By. A Gan. Tr. (’as. 75, 0. A. 

756b. .]— Standard Ohargeh 

(OOLLECTION A DELrVEUY-WAREIlOUSING) 

(1925), 19 By. A (!an. Tr. Cits. 53. 

756c. - - Consideration of ancillary business - 

Modification condition precedent.] - //e/d; 

Bailways Act, 1921 (c. 55), h. 58 (2), / » ), d(jes 
not become applicable! until the Tn!>iinal, 
having rcview’cd the charges, has deeideid to 
modify them.- Standard A Excertional 
'’iiARGEH (First Heview) (1929), 29 B., . A 
Can. Tr. Cas. 87. 

756d. - * .T HM: (1) if on review 

the Bab^s Tribunal d<K.‘S not mociify tdiarges 
it has no discretion b) consider tlie linaucial 
result.8 obtained from ancillary businesHfiS ; 
(2) the ^ri’ibunal wMli not exercise any 
discretion it may have, under Bailways Act, 
1921 (c. 55), s. 59 (4), b) limit the allowance 
in respect vt additional capital, where such 
capital has been invested under statubny 
powders, A the investment has not been shown 
to be unwise or imprudent. — »Standakd & 
Exceptional Charges (Second Bevibw) 
(1930), 29 By. A Can. Tr. Cas. 90. 


J.8. 


of dock undertakings ^longii^ 1 756e AUowance In respect of addlUonal capital- 

cos. the RaUway Rates Tribun^ WswetlMto^lt^When exercIsed-l-^TAN- 

division between “ raUway ” & dock ^t | f^,*iujES (Srcojtd Re- 

out in the railway coa.^ estunates, by wwcli ; 
all receipts A; expenses in respect of raUways, I 


DARD A Exceptional (>'harges (Second Re- 
view), No. 756d, ante. 
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Cases 761a— 761d. Enguse akd Emfike Digest St7PPi,EME]srr, 


761a. Interrogatories — Discretionary.] — Held: (1) 
the ordering of interrogatories by the Rates 
Tribunal is discretionary ; (2) the Tribunal 
is not bound by the practice of the High Ot. ; 
(3) the Ct. of Appeal will not interfere with 
their discretion except where it is shown that 
there were no grounds on which it coyld 
have been exercised. — Bristol Corpn. v. 
Great Western Ry. Co. (1928),* 20 By. & 
Can. Tr. Cas. 28, C. A. 

761b. Not bound by practice of High Court.] — 

Bristol Corpn. v. Great Western By. Co., 
No. 701a, ante. 

761 0 . Discretion — Interference by Court of Appeal.] 

— Bristol Corpn. v. Great Western By. 
Co.. No. 761a, ante. 

761 d. Who may oppose.] — By Railways Act, 1921 
(c. 56), 8. 37, a railway co. may grant new 
exceptional rates, “ so, however, that a new 
exceptional rate so granted shall not, without 
the consent of the rates tribunal, be less than 
6 per cent, or more than 40 per cent, below 
the standard rate chargeable.*’ By sect. 
78 (3),of the same Act, any authority or body 


having the privileges conferred by the Act 
on a representative body of traders, “ may 
appear in opposition to any application, 
representation or submission in any case 
where such authority, or the persons repre- 
sented by them, appear tci tbe Board of Trade 
to be likely to be affected by the decision on 
any such application, representation or sub- 
mission ” : — Held: (1) on an application 
for the consent of the Bates Tribunal to the 
granting of a new exceptional rate more than 
40 per cent, below the standard rate cliarge- 
able, such a body so certiliod by the Board of 
Trade has a right to appear & be heard, 
whether in support of or in opposition to the 
proposed new rate ; (2) where a party is 
heard to object to the pi-oposed new rate the 
only grounds of objection that can be enter- 
tained are the fiscal effects of the proposed 
new rate upon the standard revenue of the 
company proposing it. Senible : a trader 
interest<jd in the proposed new rate has no 
right to be heard in opposition thereto. — 
Great Western By. Co. & London, Mid- 
land & ScoTTisn By. Co. v. Bristol Corpn. 
(1928), 20 Ry. & Can. Tr. Cas. 22. 


PART X. SECT. 3. 

a (p.‘ 37')) i. “ — 0»rr railu-(tu 

incorporated bu provincial 
Worle for general advantage of CamuiaA 
— Wluirc a stryet rallw<iy co. oi)oraUn{? 
within a province woh orlftiually 
Incorpurat-ovl by a provincial IcKlwhiturc, 
hilt ItH undertaking is Hiihsegufuitly 
doedured l»y a Dominion Act to lie a 
work for the xenerai advantafirc of 
(Canada, tlie exoeution of it« powern 
ifl witiiin the juj'iHdictlon of the Doard 
of Railway OoniM. for Canada.—’- 

QUICIIKO ItAIIAVAY, LlOIlT & POWIUI 

Co. V, Montoapm Land Co., fl028] 1 
D. L. U. 143 ; (19271 S, C. K. HCy. 

CAN. 

a (p. 37r)) il. Under liailwag Act, 

SH. 31.5, 3r»l.J — PnoVINOKS OK IlniTISH 
COl.OMlllA ife ALHKUTA V, CANADIAN 

Nationai. & Canadian Paoikki Hv. 
Cos. (Pai{K.s kou Provincial I’olkuc 
CAH ifi) (1927), Can. lly. Cas. 322.— CAN. 

d (p. mb) i. Or to 

eniplog sen^ant/i in inferior pofyitiori .] — 
Dk.atii V. Nicvv Soul’ll Walks Pailwav 
C o.Miis. (1927), 27 8. 11. N. 8. W. 187 ; 

4 4 N. 8. W. W. N. 63.~ AUS. 

6 (p. 375) 1. .1 -,St. 

Rkioid’s I'Anisii, liiKitviu.K County, 
P.O. r. Canadian National Uvs. 
(1927). 33 Can. Ky. Cas. 1.5.— CAN. i 

11 (p. 375) 1. 7.) 

coniribute to cost o/ trorhs.] Tho lioanl 
of Ihillway Comfs. for C!annda wlu'ii 
uuiklnK an order for eontriliutiim to tlu* 
costs of works Is ent it led to have 
t.o the st at e of mot tors exist ing: when 
the oDler for contribution Is made.. If 
new InU'D'st^ wldeh atv altecled by tlie 
work have arisen since It was oriirintilly 
oDleivd, (he Doaiil cun eomiadont ly 
onler eontritmtlon to the cost to he 
mad(‘ from sueli <iuurters. Tho test of 
linhility to eontrihuto Is not necessarily 
to he found in the answer to Uie ques- 
tion whether an oixler to execute the 
work could oriKinally have lanhi pro- 
nounced jwainst the party sousrht ti) he 
made liable t»> oontnbuto. Oiioo it is 
established that a eo., iTumielpnlity or 
pei-son was within the meaning of the 
llailway Aet “ intcrcbtcil in or affeeted 
by " the construction of a work, tho 
jurisdk'tiori of the Railway Bo.ird 
under the Aet to or^ier it to contribute 
to the cost of t he works Is unassidiaide. 
The qimstlon of the quantum of tim 
contri tuition is a matter out indy in the 
disuroiion of the Board. Tho Parlia- 
ment of Canada lias jurisdiotioii to 
confer on tho Board authority to 
compel such oontributlou from a 


corpn. 80 lutcrcatcd or a1tcct<‘<l i;ven < 
Mjougli it is a provincial corpn. f 
Canadian J?acifio Itv. Co. v. Tokon io i 
'rUANSI'ORTATlON COMMISSION, 'J’o- 1 
RONTO TIIANHCORTATION COMMISSION i 

r . (.Canadian National Ry.s.. liiLtoj ! 
3 W. W. It. 189: 4 D. L. U. 819 ; i 
A. C. GHG ; affg., (19301 1 D. 1.. It. 23J ; ; 
8. C. Jl. 94; 3G C. It. C. 17.'.; cV , 
revsg, in part, 1 19,30) 1 Ji. L. R. 2'.K) ; 

8. O. K. 73 ; :tG C. It. C. I.'.?. CAN. 

oo (p. 37.5) i. As to effect ' 

of order of Hoard.) — Ue Boland & I 
CANADIAN National Uys. (192G), 32 i 
Can. Ry. Cas. 127. — CAN. | 

0000 i. Urecention of ! 

alteration in routing of frai7/c.j— Board ! 
OK Tradk of Halikax. 8t. John N: 

SACKVILLK, N.B., C^VNADIAN LUMBK.lt- : 

MK.N's Assoon. 1’. Canadian National i 
Rys. (1920), 32 Can. Ry. Ca.s. 37. — 
CAN. ! 

t (p. 37G) i. Transit rale — ; 

Witii tdojt-ovcr priinlcgcs — lic/uml to ! 
onhr.l — Rosa Lkaf Tobacco Co,, Ltd. ; 
V. Canadian Freioht Abhocn. (1927), 
32 Can. Ry. Cas. 320, — CAN. j 

oo (p. 37G) 1. — I 

Standard Hardwood Lcmmkr Co. 

V. Canadian Pacific Rv. Co. cV 
(Unadian National Ryh, (Coal vSc 
COKK Ratks Cask) (1926), .32 Can. 
Ry. Ctus. 282.- CAN. 

qt| (p. 37G) i. .] — 

Canadian SuirrERs’ Traffic Bchkai’ 
r. Canadian National Ry.s. (192G), 
32 Can. Ry. Cas. 3.— CAN. 

yy (p. 376) i. Ooixfs of 

same description.] Hardv’s, Ltd. e. 
New South Waijvs R.mlww Comma. 
(192S). 28 .S. It. N. s. W. 318; 4.5 
N. 8. \V. \V. N. 82. -AUS. 

yy (p. 376) fi. - (\)nipolso} g 

redneiion — Application of .Muriiiwe 
Ureight liatc.s Act, 1927.]— C.i.nadia.n 
Nathinai. Ry. Co. c. Nova .Scotia 
Province. 1 1928) 1 D. L. R. 3Gi» ; i 
11928) 8, 0. R, 100 ; 34 Can. Ry. Cas. 
223.- -CAN. 

yy (p. 370) iU. Wharfage I 

rtff<;»s.l — The Board of Railway Cenux. I 
for Canada ha.s no power, under Itaii- 
way Act, R. 8. C., 1927, to ivaulate, no 
question as to discrimination U'lnp 
Involved, os to absorption by n railway ( 
eo. of wharfape ehnrpes in ivspeei of i 
transpacltic fttdpht. at the point when- 
tlic goods are tmusferred from rail to 
ship for oceau caiaiug^^ to the trans- 
nacttic country. Tho huictioii of tlie 
Board os to tofls & ciiarges Is, cxcei>t inp 
as to powers coufcnx>d by swt. :tbS of 
the Act, limited to refrulatiug obaitpR^s 


for eariiajLro & for ihoso other serviees 
which are incidental (^) eaiTlairc. as 
railway services, within the lui'anlnp 
of the Act. Tiie wduirfupo seniee in 
(luostion is not such a senicc. Tliis 
would appear to be so Independently 
i»f, Imt is put beyond doul)t by, fieet. 
358. The dellnitioii of “ Udl ” cannot, 
|)roperIy he consfrut*d as declaring: 
lliitl any wharfapti service is a luilwoy 
service in the above fiense. — jF^c 
PoWERH TO WlIAHFAUE OlIAItOES, 
11931] 8. C. It. 131.— CAN. 

yy (p. 37G) iv. Considcra- 

iion ()/ other statutes cC* agreen^tw^its.]— 
Hub-sect.. (.5) of Heel. 32.5 of the Railway 
Act, declnri's thi’i iioweix of th<5 Board 
under the Act to llx & determine Just 
k'v: lejiKonuble rates shall not be limited 
or in any manner atVeeted l»y (lie pro- 
visions of any Aet of (lie I’aiiiameiit 
of Canada, or by any afrii'cmeiil made 
i»r enter'd into pursuant therett), save 
o.xeopt as to lalis on praln 8: Hour 
from pf tints west ctf Fort William to 
Fort AVillium and l*oit Arthm*. The 
woixlinp of this snb-seet. should not be 
construed as o restriction upon the 
powei-s of (lie Boaitl to ll.v tho rates set 
out in thi‘ Cnler now in question. On 
I lu* contra ly, it seems fnuu the lanpuiige 
n.sed tliat, Parliament, contemplated 
tliat tile Roanl would look at & con- 
sider t he .stututi's & upieements ivlatlnp 
! to rates which had been In force or 
; npieed upon, Hz desiivd to make it 
I i’lear tiia(, with the exception of the 
j Crow’s Nest Apieemeut, the Board 
was not to bo bound by any such 
I statute aifi-cemeul. What weight 
these statutes ngivimienls shall have 
! is left to the dlscmtion of the Board; 
j suhjoet to eeilain condition.s. the 
I obJigatiou rests upon the Board of 
j itxing iiUi's which are “ fail* & rtiasoii- 
! ahli‘.” In this case, the own conduct 
of the Canadian National Railways 
siuee the Order in question was made 
has been such us to Justify th(*infen*nco 
that. In their judgment, the rates wen* 
not unfair or unreasonable. — He Board 
OK Ry. Comrs. Order No. 448 Re- 
OARDINQ Ry. FREIOHT RaTFjS IN 
Canada, [1930] S. C. R. 288. —CAN. 

cco (p. 376) i. Refusal of 

foriliig inindt^ng variation of etdahlisksd 
principle,] — Pahirh of Lanca.sTKR, 8t. 
JOHN. N.B. r. Dominion Exi*re88 Co. 
& Canadian National Express Co. 
(1926), 32 Can. Ry. Caa. 33.— CAN. 

mmm (p. 370) i. 

.1 — Muldoon r. Canadian Pacific 

Ry, Co. (1927), S3 Con. Ry. Cas. 13.— 
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VoL XXXVM.— Railways and Canals. Cases 888— 078a. 


Part XIII. — Canals. 


888. Add, AriTioiation : — Refd. Boiirnetrioiith-Rwan- 
age Motor Road & Perry Co. v, Harvey & 
Sons, [1929] 1 Ch. 086. 

925. Add. Anywtafion : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

931a, Extent of duty.] — (1) The duty of a 

railway co. under Regulation of Railways 
Act, 1878 (c. 48), s. 17, U) keep its canals in 
repair & open for navigation is not an 
absolute duty, nor, on the otlier hand, is it 
limited, as in the case of highway authorities, 
to acts of misfeasance. It is a duty to take 
reasonable care. 

(2) A railway co. acquired a canal 150 
years after it had been constructed. One of 
the locks collapsed. It was found that the 
baulks of timber on which the walls rested 
were laid transversely on the sc»il which 
formed the bed of the lock. The proper 
method would hav«‘ been to lay the baulks 
upon vertical piles d ‘iven into the ground : — 
Held ; no evidence- of negligence on the; part 
of the railway co. that on tlic appearance of 
cracks in the walls ^ subsidence of the soil 
at tlie side of the walls they failed to investi- 
gate the foundations of the lock, an operation 
which might have involved the closing of the 
canal for some months. 

(8) In order to found a claim for damages 
for the closing of a canal, pltf. must show that 
there has been caused U) him thereby 
peculiar damage gi’eater tlian that caused to 
the general pui>lic. 

(4) An agreement by tradei-s with a rail- ! 
way CO., tliat they would estaldish a gravel 
business near a canal of the railway co., & 
would pay a reduced rate t<j be aft^^rwards 
agreed for the transport of gravel by the 
canal, would erect machinery af tludr ow’ri 
exiiense, in consideration whereof the railway 
CO, w'ould permit the traders to erect 
machinery & other plant for canying gravel 
over the canal railway, wtjuld repair 
the canal : — Held : to be void for un- 
ceiiainty. 

(5) A district engineer of the railway co. 
has no general authority to enter into .such 
an agi-eoment. — B i.undy, Clark &, Co., l/ru. 
V. London & Isorth Eastern Ky. Co., 


[19311 2 K. B. 334 ; 100 L. .T. K. B. 401, 
C. A. ; fnib nmn, London & North Eastern 
By. Co. r. Bldnuy, Ciark &. Co.. Ltd.. 145 
L. T. 269 ; 20 By. & Can. Tr. Cas. 92, C. A. 

934a. Damages — Right of Individual to sue.) — 

Bi.TrNDY, Clark Co., Ltd. v. London Sc 
North Eastkjin Ry., No. 031a, ante. 

936a. What amounts to negligence.] — 

Blundy, Ci.ark tS: Co., Ltd. v. London 
North Eastern Ry. Co., No. 931a, anle, 

948a. Pumping from one level to another.] — 

Ellvvell r. Birmingham Canal Navigation 
PitoPRiFrroRs (1852), 3 U. L. Cas. 812; 10 
E. R. 323, II. L. 

970. Add, Annotation : — Refd. Rlnndy, Clark & 
Co. i>. London &> North Eastern Railway 
(1931), 100 L. J. K. H. 401. 

978. AcUl, A7inoiatio7i : — Expid. & Disld. Croat 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 

978a. Liability of county council on 

covenant - Tow-path raised to avoid flooding.] 

“ -The consliuotion of a I'fiual involved tho 
inieiception of a ca*rtain public road ; A tho 
ca.na.1 co., in accjadiJiiCf with its statutory 
obligations, carried tiic roiu! over the canal 
by means of a bridge, 'riu' canal sulme- 
qucntly b(H*jmie v(;ste<l in a i-ailway co., who 
W'cro r(‘quij’(;d und(;r s. 17 ol the Ihgulatiou 
of Railways Act, 1873 (c. 48), s. 17, to keep 
the catuil open vt mivigahlc. At a ljtt«M’ date 
the railway co. enter(‘d into an agreement 
with tile (‘fninty eoiimdl having juiisdiction 
in tlie locality undiir which ( he council agrei?d 
I/O rt‘move tlie hridgi; Ai- to construct a new 
bridge in suhst itutirm therid'or ; Sc the 
c^iuncil covenant/cd tliat tlw;y waiuld “ from 
time 1.0 time Sc at all tinu*H tlicreafter well Sc 
sulliciently mairit4i.iri Sc iiqiair the new bridge 
Sc the roadway Sc footpaths upon the same 
Sc tlie apiiroaches t}i(a'et.(».” I'ht* agreement 
provided for a headway of six feet between 
the arch of the now bridge Sc the; towing-path 
pfissirig und(T it. The bridge Sc tin; rnagh- 
bouring part <)f the canal for considerable 
distancfis on botii sides of the bridge were 
in a mining area whicii had been subsiding 


nr (p. .370) 1. .1 — 

He Canadian PACiPir Hv. Co., Grand 
Piles, P.g. (1920), 3 2Caa. Hy. Caa. 1. 
—CAN. 

hh (p. 377) i. liestfjration 

oj train srrvicea — Hefu/uU to order .] — 

Annapolis MuMripAi.iTV N.8. e. 
Canadian National Prs. (1926), 32 
Can. Hy. Cas. 257. — CAN. 

pp (p. 377) i. liefunal 

to Jlr reaponsihility for future uc^ridrrUs.l 
— Canadian National Ryk. v. Town- 
ship OK STAMFORD (1920), 32 Can. Hy. 
cas. 252.— CAN. 

qq (p. 377) !. Power 

to order auiisiitntion of private croaKiny.) 
— Calhoun v. Canadian National 
HY8. (1926), 32 Can. Hy. C^iS. 236.— 
CAN. 

w. Kevad,, [1912] A. C. 224. 

vv i. Vae of railuxLy bridge 

for pehintlar traffic .] — Saskatchewan 
department ok Hiohwavs V . Cana- 
dian National Rts. (1926), 32 Can. 
Ry. Cos. 23.— CAN. 
e«o (p. 377) I. Conatrue- 


I Hon of brunch line.] - • Canadian 
i Natio.nad Jivs. r. Canadian I’acikic 
j Hv. Co.. (1929) 4 IJ. Jj. K. 1076; 

I S. C, H. 13, CAN. 

oco (p. 377) U. 7Vi order Pro- 

! vinriul undertaking to contribnle to rogt 
of v'ork,] — Under s(x;t. 39 of the Hall- 
way Act of C'auuda, H. Can., 1927, 

I c. 170, tho Hail way IRiard has Jiiris- 
dirtion to Impooo a proportion of tho 
coot of work, which In the excrclHo of 
itA powers it has ordered to be carried 
out, only upon a co., municipality, or 
peruou intcrcrited in or affected bv tho 
order. Hut in detenriininir whether a 
narticnlur co., municipality or person 
is so intercuited or afTtHjUid the Hallway 
Boord can bare regard to the clrcum- 
HtanccH extHtin^ not only when the 
w'ork was ordered but also when it 
piakoH ItH order allocxiting the cost, or 
rx‘vlewa that onler under wN;t. 51 ; 
furtiier, abHemxj of benefit from the 
work executed does not necieMs.'trlly 
show abbcm’e of iutorest in or offecUon 
by the order to carry out the work. 
In cases in which the Hallway Board 
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lias jurisdiction the amouTit of tlio 
contilbiition is within the discretion 
of Ihe Hourd. The sect, is not liivnlkl 
to the exUuit to whh*h it eniibles tho 
liHflway Hoard to order a Ih-ovdnelal 
iindert-akiinr to cofitrlhiito.--CA vadian 
IMCIKK’ Hv. Co. V. 'i'UltONTO 'I’riANS- 
portation CJommihsidv, Touovto 
'I'RANSPORTATION (JUMMISHION V. CANA- 
DIAN National Hvh., j 1930 1 A. C. 
0«6 ; 99 L. J. P. C. 219, J\ C.— CAN. 

000 (p. 377 ) iii. A cHon agninat comwis- 
aionera Wficn triable in Supreme 
Court .] — M. H. Kail Anoiiou, Ltd. v. 
Vdtorian Hvh. CoAUts., |I!»28J V. L. It. 
339 ; {1928J Anfus L. It. 114.— AUS. 

g (p. 37H) i. — .]- Pe Casa 

Loma, 11927) 4 IJ. L. It. 645 ; 61 

O. L. H. 1«7.— CAN. 

PART XIII. SECT. 2. SUB-SECT. 4. 

Ml. liepair of railu^iy ernJxinkineni — 
LudtilUy for ronHe/joenl donutge — 
JAtniluHon of fiction.] — Punjaw Cotton 
1»rehs Co. V. HK^'KETARy OK 8 tatk 
( 1927)1 I. L. R. 10 Lah. 161.— IND. 



OasM Sraa— 1048b. Enoush and Emfibe 

for a long time prior to the agreement ; & 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, & the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid flooding, to raise the towing- 
path — the resulting effect being that the head- 
way between the bridge & the towing-path was 
reduced to four foot six inches, which was | 
insufflcient for the convenient working of ! 
tiu? canal : — Held : the covenant on the part 
of defts. to “ maintain *’ the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs. had found it necessary to raise the 
towing-path. — G reat Western Ry. v. 


Diobst Supplement. 

Monmouthshire County Council (1930), 
94 J. P. 6 ; 27 L. G. B. 669, C. A. 

980. Add the following paragraph : — 

The right to navigate the dredged channel 
is confined to vessels paying dues to enter or 
leave the canal, & the right of navigation 
does not include a right to ground on the 
bank {per Cub.). — 

1032. Add, Annotation : — ^Refd. Coloshill v, Man- 
chester Oorpn., [1928] 1 K. B. 776. 

1043a. Agreement void for uncertainty.] — Blundy, 
CiARK & Co., IjTd. V. London & North 
Eastern Ry. Co., No. 931a, ante, 

1043b. Authority of district engineer.] — Blundy, 
Clark & Co., Ltd. v. London & North 
Eastern Ry. Co., No. 931a, ante. 
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RATES AND RATING. 

Part I. — Liability to be Rated. 


6, Add, Artvofatw7i Cbnsd. L. C. C. r, Hackney 
B. C., 11028]2 K. B. 688. 

14. Add, Amtoiaiioji Consd. 1.. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

15. Add, Avrioiafion : — Consd. B, O. C« r. Hackney 
B. C., [1928] 2 K. B. 688. 

16. Add, Armolafim) Consd. L. C. C. v, Hacknciv 
B. C., [1028] 2 K. B. 688. 

17. Add, Atmofafioti Expld. L. C. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 

36. Add Armotntion : — Consd. L. 0. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 


87s. .] — Defts. were the overseers of a parish. 

Within the parish was a building, the pi*o- 
perty in which was vesBid in pltfs., managed 
by them in the early part of 1026 as ar 
industrial school. After .Mm*. 1926 the 

building was no longer used as an industrial 
school & pltfs. removed their stores & 
furniture. I'lui removal wtm con.pleted in 
Apr. 1926, except that a caretaker wfus left 
in possession with a few articles of furnitiu'e 
for his use. In Mar. 1927 pltfs. deci(ied 
to use the premises partly as an elemeutary 
school Si j)aiMy for other purposes. J>efts, 


PART I. SECT. 1. 


8 ill. Sect. 47C 

of the Halifax City Charter applies to 
casoB when the interest of the f>'>cnpler 
of real estate is assessed as wet' as to 
cases, when the owner of real 

estate Is assessed, & a rotre ictlve 
assessment may bo made imder s. 4 7(1 
for the business tax authorised by the 
jefrlslatjon of 1918. — Hai.ikax r. Dili., 
fl»29] 1 D. L. K. (543 ; 60 N. S. P. 219. 
GAN. 

y 1. .1 — lie Colf:man 

Township & Northkhn Ontakio 
Lkjht & PowKH ('o.. Ltd. (1927), 60 
O. L. U, 40:).~CAN. 


y il. Afercantile httutiness.] 

— On the question whether the buBlness 
of maiuifact uringf lumber is a “ ineivan* 
tile biLsiness ” within Pural Muniei- 
pnlity Aet, P. S. 8., 1920. s. 232, which 
provided for the asHessment of every 
person who was onjraged in mereantllo 
business & owner of a stock in trade 
liable to nssessment : — IJeld : It is a 
mercantile biislness. 

Under a statute authorislri«: the 
asBcssment of “ land, buildings, & 
business,” a stock In trade is not 
aswssable. — Pearhf ^ Epwokthv 
Pros. r. Pcrai Mitmcipality ok 
PjoRKDALK, B. Harris Co., Ltd. 
r. PuRAL AlUMriRALITY OF B.IOHK- 
DALE. (19291 2 D. L. P. 101, *37 : 
I W. W. K. 082 ; 23 S. L. P. 380.- - 
CAN. 

fff i. * .] — Re Stout & 

Toronto, [1927] 2 D, L. H. 1100 ; 60 
O. L. U. 313.- CAN. 


fff li. .) — Re Donald 

Mason «r Co. (Ont.). [I927J 4 D. L. R. 
1061.— -CAN. 


fff iii. .] — Iiismonee moneys 

rfxulved under a policy conim<inly 
known as ** use & oeeupancy insur- 
ance ” & paid by way of Indemnity 
for profits not eained, but invtrievnbly 
lost, are not taxable income nor subject 
to taxation under Brllish Columbia 
Taxation Aet, P. S. H. C.. 1924.— 
British CTolumbia Fir & Cedar 
Lr.MBKR Co. V, K., 11931 J S. C. R. 436 ; 
3 D. L. P. 3.54: revsg,, |1931) 1 
W. W. R. 33.— CAN. 


fff iv. .1 — Rosp. CO. wua 

incorporated to {inter alia) ** purchase 
. . . lands & to sell ** the same &, 
altbotxgh It had wide powers. It was 
apparently formed to acquire Sc resell 
at a pn>fit, if possible, the prope>rty In 
question herein. Of Its authorised 
capital of 50,000 shares of $1 each 
five shanks only were Issued. It pur- 
chased a certain lot In V. for 840,000 
In 1026, A s<»id it for 870.000 in 1928 : 
& the Minister of Fluanoe sought to 
recover income tax on said dmurenc© 
of 830,000, whioiL, he conttfiided. was 
profit made by the co. It bad not 
hod. of course, sulflciont subscribed 
capital to make the purchase in the 


ordinary way & had consninmatod the 
deal by obtaining propoii lonate parts 
of the purchase-price from Its shan5- 
holdei-s. In considemtlon of its under- 
taking to distribute the anticipated 
nroflts among them. & It did so dls- 
irlbutc them. The <u). eiuitended that 
It had not made a profit in the onllnury 
course of its buslticsM, but hiul merely 
dlstiibutod to its shareholders a capital 
asset which had uppre<dult‘d In value ; 
— Held : the 830.000 imdlt was 
” Income ** of the co. within the mean- 
ing of Taxation Act, P.. 8. JL C., 1 92 I. 

Re n ASTI NOB S niKKT 1 itOFKH'n F,S. 
i Ltd., 11931] 1 D. L. R. 604; (1930] 
I 3 W. W.K. 661.~ CAN. 

fff V. .1 On thi' cxpr»)- 

priution of the Druj)erty of a co. hehig 
wound up anni'sl payments weitt 
provided for wbirh were: held t<> lu^ an 
addition to the flxii nuivhast-i)riee in 
consideration for tin* -xU nded time for 
payment: — Held: micb unmiaJ pay- 
ments were taxable as jiic.ine of tlu' 
CO. umhsr I’axathm Act, 1.,. B. Ji. C.. 
1924 (c. 264).— Khqui MALI’ Water 

Works Co. v. Lf.e.mino, [1930J l 
W. \V. R. 401 ; 2 1). L. IL 37 ; 42 
B. C. R. 1(53.— CAN. 

fff vl. .1 — On the expro- 

pilalioii of the property td a co. hting 
wound up annua) paynuuds went pro- 
vided for which were hohi to be un 
uddillon to the lixetl puniiuw-prha^ in 
eons 1(1 era tioij for the exl»;nded linu! 
for payment : - //eld : said sums WLwe 
taxable under Part ill., not, under 
rurt IX., (»f 'raxatloii Act, U. S. B. C.. 
1921.— I.KK.Mi.so r. FKgriMALT Watkk- 
WOUK8 Co. (No. 2), 1193: I 1 W. W. U. 
148; 1 D. L. R. 01.5.— CAN, 

fff vii. .1 — R. r. Britiwii 

CoH’MHIA Fir & ClCDAH LU^IlIKIt Co., 

1 1 930 1 3 U. L. IL 609; 42 B. C. It. 
401.- CAN. 

Ilf vlii. Kffet'i <>f defith,]— 

K., a resident of the city of T.. died on 
Aug. 12. 1929. In 1928 he hud made 
u ndurn to tin* a.ssessmeiif cornr, of 
the city of his ineoiuu received in the 
year ending Dec. 31, 1927. iJe was 
UHscssed on that return In 5928 it juild 
the Income tax due In reKp<5Ct thortMif 
In 1929. On Feb. 8, 1929, ho nnnle a 
nduni of the Income recelvtHl t>y him 
for the yeur«?ndiiig Dec. 31, 1928, & an 
assessment of 836.5,120 was made : — 
11 eM .* his exon*, were not assessable In 
rosjxH^t of an income that had not been 
n.! 0 ».‘lved ; the Income was rofjelvfMl 
in 1928 by K. himself, whose death 
la*fc»iif the coniplellou of the roll made 
imporsxlbie his assi^ssment In 1929 for 
the 1928 fncoiiie. — Re Kemi> A 
T(iRo\t<3. He National Trust Cc>. 
& Tom).vTo, Re Kilmer 8c Tokd.ntd, 
119301 4 D. L. R. 91 ; 66 O. L. IL 423. 
— CAN 

fff ii. .1 — Toronto 

0 . PowKLL, 11931 1 3 D. L. R. 86 ; affd„ 

4 D. L. K. 336.— CAN. 
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fff X. - . - _ — /fssrsamcn/ 

Amemhuetd Ael, 1930 (On/.).)— /fc 

National Tiiiisr iVo., Ltd. r. Toronto, 
(1931 1 4 1). L. P. 366. CAN. 

b (p. 12(5)1. -.l -Uosp. 

co. w'as Incnrponiled with power to 
genenile it srdl ('lectrhs pi»wer. Sis^t. 
23 (1) provhled that for a certain 
peilorl ” the (*(». K Its property In 
N. B. pertnlnlnn lo tin* (levidepmenb 
of power on th(> Be lot .1. river shall bo 
exempt from nil omnlolpal it idhcr 
1 11 Nat ion it nssi'ssmeiit ” 4’h»* quest Ion 

b(‘for(‘ tlilw ('t. WHS whet tier nr not the 
ViK was liul(h‘ In be SHschsed in tht^ town 
of (j. F., N. B., W'tn're Its head olHco 
was, upon or with leHpeel to Ineomo 
derived hy II fiNOo nr hy virtne of the 
smI(‘ of power g<“nerated nt its plant In 
I < 1 . F. from tJie u.se nC the wateis of 
said river ; - ffrld . I be eo, wu.s not 
liable to l)e HO a,r.M ^v,e(l, K ELf.V v. 
SAiN’r .loiiN Pivi'.u J'.K' I,)'. Co., (I93IJ 
S. R. 319 : 2 IK L. R 6:.;;. CAN. 

PART 1. SECT. 2. SUB-SECT. 2. A, 

14 ii. .J Ottawa Oorpn. v. 

Ottawa IHuii.r’' ScimoL Board (1923), 
54 O. L. P. 633. -CAN. 

PART I. SECT. 2. SUB-SECT. 2.—- B. 

e 1. (Aofted during trade depress 

ftvm.] I’retulHeH ])ureluiHed by r(^Kr>H. 
In 15123 wtjn* nsnd tiy them as a malt- 
boiise until t-bc aut.mnn of 1927. when, 
owing to trade deio-esshm, they dls- 
rnlsrti'd tbelr stafT it e-l<»s(Ml t lai pi-emiseH 
Indetlnitely. 'I'lie i)rendseH were not 
HubseqiieiiMy utlHH<^<l by resps. in any 
way. VN’heii the pnjmiHOS wepf» eloHiul 
the, inacblnery thendn was left Intiort, 
but none of It C(mhl ts- reino'ed with- 
out damaging th<f building, exeept a 
screening cylinder, w-bleh would cost 
more to lemrtve tbnii It was worth. 
Hesps. tried to sell the promlsi s. tuit 
failed to do so. 'I'be prcmlHes as they 
stood wen- n»»t capable of use sav<! as 
a malt-house: Held: the premlsi'.s 
W'ore eapalde of being used as malting 

f »rcmlsc« at any time, ljut there had 
»ecu no ben«dl(?lai occupation of the 
premises during tlu^ y(*ar for which the 
poor rate was elairncd. - Offaly 
County Council it Biordan a. 
Williams, 11930) L P. 39. IR. 

>a. Uolditig cerliJU'tjdc of free, grant 

entry under Holdier Settlement Aet.] 

J’<d*LAR VaLLICV, PURAL MUMCT- 
falitv V. Moyer, fl929f 3 D. L. Ji, 
366 ; 2 W. W. R. 88 ; 23 S, L. R. 628. 
— CAN. 

PART I. SECT. 2, SUB-SECTT. 8.— 
B. (f). 

f i, StntUm agent.] — Held : not 

occupying the land In an official 
capacity under the Crowm.— /fe 
CociiRA.vx Town 3t Kino, 119251 2 
D. L. R. 650; 66 O. L. R. 477.— 
CAN. 
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rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1020, & Mar. 31, 
1027, di it was admitted that the rate was 
duly mode & confimied. Pltfs. objected 
tljat t}»e rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refiising to pay, (lefts, complained to the 
justices, who issued a distress warrant, & 
defts. seized a traincar belonging to pltfs. 
Pltfs. did not appeal to quarter sessions, but 
took proceedings in replevin : — Held : 

(1) pltfs. were not in beneficial occupation 
during tlie relevant period, 4& were not ratable ; 

(2) tfie jurisdiction of the justit^es to grant 
a distress warrant depended on the question 
of aefual ocrui>ation within the parisli A: not 
on tliat of beneficial occupation, A: as pltfs. 
had failed to show that the distress was 
unlawful, the action of ic])lcvin failed. — 
London County Council v. Hackney 
Bououuii Council, 11928] 2 K. 11. 688 ; 97 
L. J. K. B. 094 ; 139 L. T. 407 ; 92 .1. P. 138 ; 
44 T. L. U. 692 ; 20 L. G. H. 300. 

42. Add. Annotatiuns : — As to (1) Refd. Consett 
Iron Co. V. Durham County Assessment 
Oornmitt-ee for No. 6 or North-Wc^st Area 
(1930), 99 L. J. K. B. 277 ; London Playing 
Ficilds Society v. Essex (S. W. Area) Assess- 
meni Committee (1930), 144 L. T. 233. 

62. Add. Annoiation : — Refd. Bottomley v. West 
Derby Assessment Cuinmittei , etc., etc. 
(1931), 47 T. L. K. 408. 

66. Add. Annoialiori Consd. L. C. C. v. Hackney 
11. C., [1928] 2 K. 11. 688. 

66. Add. Avvntnlum Consd. L. C. 0. xk Hackney 
B. C., [1928] 2 K. B. 6S8. 

69. Add. Amiolafiov Consd. Jj. C. 0. r. Hackney 
B. C., [19281 2 K. 11. 688. 

86. Add. Amtofafioft Consd. !>. 0. 0. v. Hackney 
11. C., [B»2S| 2 K. B. 688. 

87. Add. AxmofaNov : — Consd. L. C. C. r. Hackney 

11. 0., [1928] 2 K. B. 688. 

122. Amioialioths : — Delete “ Consd. Jones v. I. R.. 
Cornrs., Sweeiment Auiumatic Delivery Co. 
V. I. II. Comrs., [1896] 1 Q. B. 484.’^ 

189. Add. Anywiaiion : — Apld. Towl(*r v. Thetford 
Rural Council (1929), 99 I. J. K. 11. 268. 

139a. Shooting rights.] — Towieu r* Thetford 
Rural Counc^il, No. 652b, post. 

164. Add. AnnotntUms : — Consd. Salisbury House 
EstaU^ r. Fry, [1930] 1 K. B. 304. Apld. 
Towle V. Improved Industrial Dwellings Co., 
[1031] 1 K. B. 203. 

160. Add. Amioiaiiori Refd. Ij. C. C. r. Hackney 
B. C., [1928] 2 K. B. 588. 

171. Add. ArinotaUon : — Refd. Manchester Corpn. 
V. Bolton Assessment Committee & West- 
houghton Urban District Council (1930), 144 
L. T. 018. 


178. Add. Annofution : — Refd. New Liverpool 
Eastharn Ferry & Hotel Co., Ltd. v. Ocean 
Accident & Guarantee Corpn., Ltd. (1929), 
142 L. T. 340. 

202. Add. Annotation : — Refd. Towle v.. Improved 
Inclustrial Dwellings Co., [1031] 1 K. B. 203. 
218. Add. Annotaiion : — As to (3) Consd. L. O. 0. v. 
Hackney B. C., [1928] 2 K. B. 688. 


8ub-8E(^. 4. — Under Rating and Valuation 
(ArPORTioNMENT) Act, 1928 (c. 44). 

Agricultural heredltainents.]—<8ec No. 562a, 

post. « 

226a. Industrial hereditaments — Whether used as 
factory or workshop— Test to be applied.] — 

In d(3terniining whether a hereditament 
occupied & used as a factory is primarily 
occupied & used for purposes which are not 
those of a factory it is the actual use to 
wdiich the hereditament itself is i)ut that has 
to be considered, & not the use to be made 
of the products of tlie hereditament or of the 
work there carried on. — Moon (Lambeth 
Revenue Offioer) v. London County 
Council, PoTriDiiES Electric Traction 
Co., Ltd. v. Bailey (Stoke-on-Trent 
Revenue Officer), [1931] A. C. 151 ; 100 
L. J. K. B. 153 ; 144 L. T. 410 ; 95 .T. P. 
04 ; 47 T. L. H. 164 ; 29 L. G. R. 131, H.^L. 

AnntiUiiirrns : — Refd. HoUornley v. West Derby AHHCKHnicnt 
C/ominItte(5, elcj.. etc. (I DID ), 17 T. I.. II. 41)S : Carmortlum 
llevuiiucj Officer r. UiiiltMl Daiiie.s (Wholesab'), Ltd. (JDIil), 
bf) J. P. .Jo. 88 : Tongood A' Sons, l^td. v. Oreeii, Lipton, 
lAd. i’. Barton (1931), 47 T. L. K. C. A. ; Sedgwick 
r. Watney, Combo, lleld A Co., 11931] A. C. 447. 

226b. Particular Instances — Printing 

works of tramway undertaking.]- -The owners 
of a tramway undertaking occupied certain 
pi’inting oflices A works used exclusively for 
the printing of tramway tick(?ts A other 
matter rcHpiirtul for the purposes of their 
undertaking. '^l''he h<»reditament in question 
was a factory wdthin the Factory A Workshop 
Act, 1901 (c. 22): — Held: the hereditament 
was not primarily occupied A used for pur- 
jioses whicli w^ere not those of a factory or 
workshop A was therefore an industrial 
hereditament. — Moon (Lambeth Revenue 
Officer) v. London County Council, 
[1931] A. C. 161 ; 100 L. J. K. B. 153 ; 144 
L. T. 410 ; 95 J. 1*. 04 ; 47 T. L. II. 164 ; 
29 L. G. II. 131, H. L. ; afjq.y [1931] 1 K. B. 
385, C. A. 

226c. Omnibus repair shop.] — 

An omnibus co. operating a fleet of motor 
omnibuses occupied A used a hereditament, 
so far as matiTial to the i)reseiit ap])eal, for 
the manufacture of s])are ))arts for the fleet 
. A for other manufacturing A repair pro- 
cesses distinct from ordinary maintenance in 
connection with the fleet. The liereditament 


PART I. SECT. 2, SUB-SECT. 4.— A. 

113 i. Necfssitv'for.] — CiiKlSTCHURCil 
(MaYOU, ICTC.) ‘ t). PVNK, GOUI-D, 
OUINNESS, 119281 N, Z. L. H. 318.— 
N.Z. 

PART 1. SECT. 2. SUB-SECT. 4. -B. (c). 

•b. Licf twt to rut tinUsT.] — Tht* btddi^r 
of a permit to cut timber on Domiiikui 
lHud8 n(»t the “ oi'cupaut ” within 
Rural Muttieipality Act, It. 8. S. 1920, 
c. 89, of the laud lMeimU>d in the berth : 
& Hlnee, in aHHe».hinK hint hh >>uch, the 
aHHOKsur uctM wit hout Juriadictlon, the 
coaflrination of the aascHtuuout by the 


Saakatciiewan Ajiwcssniont Ct>muiit5alc)n 
does not, under the effeot given It by 
weet. 270 of Kuid Act, prevent him fnnu 
dcfeiidiiigan octJmi k> colK^Jt the taxes. 
BUCKI.A.VD RCK.\L WtTNlCirAJJlV 

r. Donaldson & Horton, 11928) 1 
I>. L. K. 430 ; fl928] I W. W. 11. 40 ; 
22 Sask. L. R. 320.— CAN. 

sc. ItTMcf of right of leag. ] — A lessee 
of a portion of the right of way of the 
(JUinadian Paciltc Railway who Is in 
physical possession theroof Is subject 
to as.s(\Hsmcut as an ” occupant ” 
within the -City Act, 1926, s. 433 (3), 
altliough the land itsolf Is specially 
exempted by law from tautation. — 

22 


Macj.k I.eaf Milling Co., Ltd. v. 
Weyuurn, City of (Sask.), [19291 4 
D. L. R. 1063 ; 2 W. W. R. 452.— 
CAN. 

PART I. SECT. 2. SUB-SECT. 6.— C. 

sd. Otnirr mir4 for xcholr. proprrty — 
\otiiV that parcels ofhiiui sold to spi'ct/ied 
persons— Whether svpicient notice of 
change of J— Cle.ar view, 

Ltd. r. Yatai..\ Son'll District 
O oUN'Cii., [1927] 8. A. S. R. 553.— AUS. 

PART I. SECT. 2, SUB-SECT. 7. 
203 i. iZeoed., 33 8. O. R. 605. 



Vol. XXXVm.--Rat6s and Rating. Cases 8860—2881 


was registered as a factory : — Held : the 
hereditament was not occupied & used for 
purposes which were not those of a factory 
or workshop ; (2) the manufacture of an 

article needed to maintain differed from 
“ maintenance ” as used in 1928 Act, 

8. 3 (2), & the hereditament, except as to | 
one pai’t thereof used as a paint shop, was a | 
factory within the sub-sect. & was an ! 
industrial hereditament. — Potteries Elec- j 
TRIG Traction Co., Ltd. v, Bailey (Stoke-on- 1 
Trent Revenue Officer), [1931] A. 0. 151 ; : 
100 L. J. K. B. 153 ; 144 L. T. 410 ; 95 J. P. 
04 ; 47 T. L. R. 154 ; 29 L. G. R. 131, H. I.. ; 
revsg., [1931] 1 K. B. 385, O. A. 

Annotations : — Consd. IJottornl<*y v. VVtist Drr])y ArtscKfimcnt 
Corumitl<3e, etc,, etc. (lOai). 47 T. L. U. 468; Cardiff 
Tievcime Ofliocr v. Cardiff AHSOHstuciit OujimltUiC, etc., 1 
etc. [WW 1 K. B. 47. j 

226d. Barge building & repairing I 

yard.] — Held : entitled to benelit of Act. — 
Barton (Poplar Revenue OFFicnm) v. 
Union LionTiiiRAGE Co., Ltd., [1931] 1 
K. B. 385 ; 100 L. .T. K. B. 1 ; 143 L. T. 
050 ; 94 J. P. 177 ; 40 T. lu R. 001 ; 74 
Sol. Jo. 581 ; 28 L. ( R. 550, C. A. j 

226e. Coffee blending warehouse.] 

— Held : entitled to benefit Act. — 
Barton (Siepney Revenue Officer) v. 
Twining ^1.) & Co., Ltd., [1931] 1 K. B. 
385 ; 100 L. J. K. B. 1 ; 143 L. T. 050 ; 94 
J. P. 177 ; 40 T. L. R. 001 ; 74 Sol. Jo. 088 ; 
28 L. G. R. 650, 0. A, 

Annfttaiicm : — Folld. Toopood & Sons, Ltd. v. Green, Idpf-on, 
Ltd. tJ. Barton (1931), 47 T. L. R. 605. 

226f. Tea blending premises.} -- : 

Resps. occupied used i)remi.ses which wt.re • 
registered under the Factory Workshops [ 
Acts. 1'hey imported teas from Ceylon, i 
Java, India, China, & other foreign countries, j 
The teas were brought to the premises in I 
question for blending, sifting, cutting, mill- | 
ing, & packing for export abroad for sale ! 
wboles/ile to tlie public as tea. No tea went j 
out of the premises until after blending, A ; 
no blended teas from the premises w<*re 
supplied or distributed to any jjart of the { 
United Kingdom, & no blended teas came i 
into the premises. Apart from the basement, ' 
which was used & occupied solely as a tin- | 
box factory, the premises were used («) as ■ 
premises for blending, sifting, cutting, mill- ; 
ing, & packing teas imported from abroa<l ! 
so as to make the teas suitable for export ■ 
abroad for sale wholesale to the public a.s j 
tea ; & (6) as premises for exporting abroad i 
for sale to the oublic as blended tea the tea 
leaves so blended. There was no findiiig ; 
that wholesale business was carried on on the \ 
premises : — Held : the primai y puriiose of j 
the occupation A use of the premises was a j 
factory purpose, & therefore the premises | 
must be derated. — I apton, Ltd. v. Burton i 
(1931). 100 L. J. K. B. 529 ; 145 1.. T. 476 ; j 
95 J. P. 211 ; 47 T. L. R. 565; 29 L. G. R. | 
642, C. A. j 

226g. Cold storage.] — A heredita- i 

ment was occupied & used for the refrigera- | 
tion the refrigerated storage of food & other j 
produce. TKe hereditament was a factory, | 
Sa the refrigeration was effected by moans i 
of an elaborate process involving the use i 
of machinery. Seventy-five per cent, of j 
the produce received was already refrige- 
rated & was kept by the occupiers in that 1 
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state ; — Held : the hereditament ^as 
primarily c ecu pied for the purposes of storage 
within exception (d) in 1928 Act, s. 3(1). — 
Union Cold Storage Co., Ltd. v, Bancroft 
(Manchester RevAnue Officer), [1931] 
A. 0. 469 ; 100 L. J. K. B. 271 ; 145 L. T. 
73; 96 J. P. 115; 47 T. L. R. 308; 29 
L. G. R. 279, H. L. ; affg., [1931] 1 K. B. 
385, C. A. 

Annotntum : — Distd. Carnmrthen Heveiino Oflloor v. United 
Dalrioa (Wholesale), Ltd. (1031). 96 J. D. Jo. 88. 

226h. Premises where seeds cleaned 

for sale.] — A sec'd merchant’s wareliouso was 
used for the cleansing &. preparation for sale 
of seeds by the use of machinery. The 
revenue oOicer objected to the inclusion of 
this hereditament in the special list as an 
industrial hereditament on the ground that 
it was primarily occupied &; used for the 
purposes of wliolesale distributive business : 
— Held : it was an industrial hereditament. — 
Hines (Ipswich R even it e Officer) v. 
Eastern Counties Farmers’ CJo-operative 
Assocn., Ltd., [1931 1 A. C. 4.56 ; 100 L. J. 
K. B. 271 ; 146 L. T. 73 ; 95 J. P. 116 ; 47 
T. L. It. 308 ; 29 L. G. R. 279, H. 1.. ; affg., 
[19.31] 1 K. R. 385, 0. A. 

AnnnUitvm : — Consd. Tooffood & Houm, Ltd. v, Oroen, Llpton, 
Ltd. r. Barton (1931), 47 T. L, R. 

226J. : entitled to 

benefit of Act. — Pri'J’CII.^rd ((Jaudtfp 
Rptvenue OFiacER) V. IjEWis (William) & 
Sons, [1931] 1 K. B. 386 ; 160 L. J. K. B. 
1; 143 L. T. 650 ; 94 J. J>. 177 ; 46 3\ R. 
601 ; 74 Sol. Jo. 661 ; 28 L. G. R. 550, C. A. 

Annnintiorh r’-'tA.F. Tf><)Ko<>d Sonn, l.td. r. (Snuni, Llpt-on, 
Ltd. V. Barton (1931), 47 T. J.. IL 666. 

i,26k. .]— Resps. carried on 

Ihe business of retail seedsmen at premises 
whicli were (hiscribed in the valuation list 
as a seed warehouse, oOicc.s, canteen, & out- 
buildings. 3’Jieso premi.sf.‘H were registered 
as a fa(;tory within h’actory & Workshops 
Acts, 1901 to 1920. 3’lniy were occupied •Ik- 
used by resps. as an inUigral part of their 
business as seedsmen. The work carried on 
at the warehou.sfi consisted of cleansing, 
testing, analysing A- sorting set^ls by 
rrincbinery. There* was no warcihousing, as 
an end in itself, of tlio seeds in the wandiouso, 
re.sps. having other premises which wore used 
for that purpose. All the seeds tieated at 
the warehouse wc‘re sold to custom<*rs t»ther 
than tiie tnulo. A small quantity was sent 
ti} a retail shop occupied by resps. in South- 
ampton, while, with regard to the remainder, 
orders for it wore received at the oIIUjos 
referred to above A the seed was dispatched 
directly to custtjmers from the warehouse in 
fulfilment of those ordtTS : — Held : the 
premises constituted a “ retiiil shop ” within 
sect. 3 (4), A were a hereditament occupied 
for the purpose of a retail sliop, A therefore 
the premises were not derateablc. — Toogood 
A Honh, IjTD. V. Green (1931), 100 L. J. K. B. 
529; 145 L. T. 476; 95 J. P. 211; 47 
T. U R. 565 ; 29 L. G. R. 642, C. A. 

2261. Wool sorters.] — Held: 

entitled to benefit of Act. — Weatherhead 
(Bradford Revenue Officer) v. Bradford 
Assessment Committee A Laycock, Son A 
Co., ITTD., [1931] 1 K. B. 386; 100 L. J. 
K. B. 1 ; 143 L. T. 660 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Sol. Jo. 628 ; 28 L. G. R. 
560, O. A. 
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229ni. Scrap metal works.]— NeZd; 

entitled to benefit of Act. — P icktn (Lano- 
BAUBOH Revenue Officer) v. Lanobaurgh 
Assessment Committee & Robert Cheyne 
& Co.» Ltd., [1931] 1 K. B. 386 ; 100 L. J. 

K. B. 1 ; 143 L. T. 060 ; 46 T. L. R. 601 ; 
74 Sol. Jo. 629, C. A. 

226n. ,] — Held : entitled to 

benefit of Act.— L ofthouse (LANOBAURaH 
Revenue Officer) v. J^NoBAUBaH Assess- 
aiENT Committee & A, Bainbridge, Ltd., 
[1931] 1 K. B. 886 ; 100 L. J. K. B. 1 ; 143 

L. T. 660 ; 46 T. L. R. 601 ; 74 Sol. Jo. 
629, 0. A. 

2260. Rag sorters.] — A rag 

merchant’s wai-ehouse was occupied & used, 
as to one-third of its area, for the grading, 
blending & sorting of rags, &, as to two- 
thirds, for the steerage of rags (a) awaiting 
these processes ; (6) in the course of pre- 
aration ; & (c) fully dealt with & ready for 
espatch to the rag merchant’s customers. 
The rags, after being subjected to the above 
processes, were sold wholesale to heavy 
woollen cloth manufactim^rs for use in the 
heavy woollen cloth industry, & until so 
treated were useless for that purpose. The 
revenue officer objected to the inclusion of 
these premises in tlie special list as an 
industrial hereditament, on the ground that 
the premises were primarily ocf upied & used 
for the puiposcs of wholesale distributive 
business or for the purposes of storage : — 
Held: (1) the hereditament was primarily 
occupied & used not for the purposes of 
wholesale distributive business, but for the 
<;onvei'sion of the articles which entered the 
hereditaments intc) finished & saleable 
articles by means of the processes to which 
they wore there subjected, & that this was an 
adajitatioii for sale ; (2) the storage was 

merely incidental to those processes. There- 
fore the hereditament was an industrial 
hereditament. — Kayb: (Dewsbury Revenue 
Officer) v. Burrows Sl Dewsbury Assess- 
MifiNT COMMITIT^E, [1931] A. C. 464; 100 

L. J. K. B. 271 ; 116 L. T. 73 ; 96 J. P. 116 ; 
47 T. L. R. 308 ; 29 L. G. R. 279, H. L. ; 

[1931] 1 K. B, 386, C. A. 

226p. — Bakehouse & baker’s shop.] 

— Resp. carried on a retail business in bread & 


confectionery in a hereditament comprising 
a shop with living rooms over & a bakehouse 
in the rear : — Held : the bakehouse, which 
made goods for the business, although a 
factory, was an ordinary part of a baker’s 
shop. & the whole hereditament was primarily 
occupied & used for the purposes of a retail 
shop, & was therefore not an industrial 
hereditament. — F inn (Wimbuedon Revenue 
Opficeb) V, Kebsiake, [1931] A. C. 467 ; 
100 L. J. K. B. 271 ; 145 L. T. 73 ; 96 J. P. 
116; 47 T. L. R. 308; 29 L. G. B. 279, 
H. L. ; revsg., [1931] 1 K. B. 385, 0. A. 

Annotation : — Folld. Toogood & Sons, Ltd. v. Groen, Lipton, 

Ltd. v. Barton (1931), 47 T. L. R. 5G6. 

226q. . .] — Held: entitled to 

benefit of Act. — L uton Revenue Officer 
V. Deeley, [1931] 1 K. B. 386 ; 100 L. J. 
K. B. 1 ; 143 L. T. 650 ; 94 J. P. 177 ; 46 
T. L. R. 601 ; 74 Bol. Jo. 696 ; 28 L. G. R. 
660, O. A. 

226r. Motor repair shop & garage.] 

— A garage & motor repair depot was occu- 
pied & used for repairing motor cars, motor 
boats & agricultural tractors brought or sent 
to the premises by the owners, for garag^g 
cars, & for tlie sale of petrol & smaU motor 
accessories, but the greater part of the 
business there caiTied on consisted in tlie 
repair of motor cars - //e/d ; the heredita- 
ment was primarily occupied So used for the 
purpose* of a retail shop, as defined by 1928 
Act, witliiri exception (6) in sect. 3 (1), & waa 
not an industrial hereditament. — T urpin v, 
Middlesbrough Assessment Committee & 
Bailey, [1931] A. C. 451 ; 100 L. J. K. B. 
271; 145 L. T. 73; 96 J. P. 116; 47 
T. L. R. 308 ; 29 L. G. R. 270, H. L. ; revsg., 
[1931] 1 K. B. 385, C. A. 

Annolation : — Folld. Toogood &-Sou8, Ltd. v. Groon, Lipi'On. 

Ltd. V. Barton (1931), 47 T. L. 11. 5H5. 

226s. .] — A hereditament was 

occupied & used for the repair of motor cars 
& the storage of motor cars undergoing 
repair, & for the storage of spare parts & 
accessories needed for repairs, & petrol was 
sold there as incidental to such repairs only. 
The occupiers owned other premises in the 
borough, where they sold cars & motor 
accessories : — Held : the hereditament was 


PART 1. SECT. 3. SUB-SECT. ♦. 


•A. Apricultural lands ^ heritages — 
Piggeru.\—Ucld : outitlod to bonoflt of 
Act.— Inland IIkvunuk v, Bknkrew- 
8HIHR Ashe»^oil [1930] 8. C. 345. — 

SCOT. 

■b. Qolf course — Additional rent 

paid for grazing rightsA-^-Itcld : not 
entitled to bciiedt of Act. — I nland 
Rkvenub t). Ross So Crown, [1930] 
S. 0. 404.— SCOT. 


• 0 . House it Qarda^ adjoining 

nursery 0arden.]--lJvld : not cnUtlod 
to benefit of Act. — Lanarkshire 
Assessor v, Findlay Bros., (19801 
S. C. 407.— SCOT. 


sd. Farm for breeding silver 

foxes.] — Held : not entitled to benefit 
of Act. — I nland Revenue v . Ardross 
Esi’atks Co., 11930J S. C. 487.— SCOT. 


House occupied by chief 

constable teith graeing ground aitached.J 
— Held : not entitJea ti> benefit of Aot. 
— Inland Krvknuk v . Banff As- 
sessor, 11930] 8. O. 653.— SCOT. 


•f. Huinsirial lands dt heriiage ^ — 
Factatu or uxirkshop^Meaning of 
•* us*'d .**] — in determining tbe (luestion 
whether “ Rilcnt works," t.e., works 


standing idle were or wore not in- 
dustrial lauds &. heritages : — Held : 
the word " used " did not mean fit & 
rooiiy for inuuediate use," but meant 
** actually in use." subject to the 
(uialitlcatlon that works in whicli for 
too moment no work was being done 
owing to some temporary cause, as 
contrasted with works for which there 
was no reasonable prospect of a re- 
sumption of business in tbe near 
future, mlkht bo regarded os " actually 
in use " for tho purposes of the sect. — 
Mitchell Bros. v. inland Revenue, 
Ini.ani> Rkvknuk V. Stkiuiens, So.ns 
& Co., (19301 8. C. 531.— SCOT. 

•g. Jiooms in decorators' 

premises where paints mixed .] — Held : 
not entitled to benefit of Act. — Inland 
Rjcvknite V. Edinburgh Assessor 
(Sinclair’s Case). (1930) S. C. 342. — 
SOOT. 

sh. — — Editorial deparimeni 

of newspaper premises, 1 — Held : having 
regard to Beets. 4 (2) & 9 (8) of the 
Aot, & Factories Act, 1901, s. 149 (4), 
the part of tbe premises in unestlon 
was used for a purpose other than the 
manufacturing process carried on in 
tho other part oi the premises, & there 
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must be appurtionmont of tho valua- 
tion. — OUTRAM & Co. V. InIMND 
IlKVENUK, (19301 B. C. 351.— SCOT. 

sj. Fish hatchery A' fish^ 

breeding ponds.] — Held : not entitle to 
benefit of Act. — I nland Revenue v. 
HoMTKTOUN & NOR171ERX FISHERIES 
Co., 1 1930] S. C. 355.— SCOT. 

sk. Saddler's workshop c£* 

smithy forming jxiri of contractor's 
stablf's. Y—lieUi : not entitled to benefit 
of Aot, as iieing merely ancillary to 
contractor’s liusfness. — W ordik & Co. 
V. Inland Revenue, (1930] S.T3. 365. 
—SCOT. 

si. JRepair sftop <£• garage, 

of contractor,] — Held: not entitled to 
iKjneflt of Act. — W ordie w. Inland 
Revenue (No. 2). [1930] S. C. 870.— 

SCOT. 


gni, Estate scnemill .] — 

Held : not entitled to benefit of Act. 
The subject was not a factory or work- 
shop, in respect that the sawmill was 
not carried on " by way of trade or for 
pumoses of gain.’*— I nland Revenue 
r. FERTHSHIRE ASSESSOR, {1930} 8. C. 
379.— SCOT. 

■a. Recreation grounds for 

employees of industrial company .] — 



VoL XXXVUl.— Batas and Bating. 


BtUL: Bpt enttttod to benefit ol Act. 
M not belnff unvm quid with factory.— 
Inland , Kbvbndb e. Falktrk Ab- 
> tl930) S. O. 402. — SCOT. 


tn© Act.-— 'Inland Rbvbnui: v, Edin* 
BUROH Aragon (Slauohtkrboitses 
Oabb), [19SQJ S. O. 429.~-SCOT. 

T — PremiseH .) — 

Held : not entitled to benefit of Act. — 
Inland Kkvbnub v. M'Intyre & Co 
[1930] S. C. 465.-HBCOT. ’ 

gq Metal merchants* 

vremis^ where scrap metal eut dS: 
bundled for blast furnaces, ]-—Held : the 
metalfl were “ adapted for sale *’ 
within Factory & Workshop Act, 1901. 
s. 149, 3: Ro the promises were entitled 
to benefit of the Act. — B uown, Mao- 
FAKLANB & CO. V, I.VLAND IlKVKXlTIS, 

Inland ItEvicNiJE v. Edinuuroii 
ARSKSBOR (WaUOH’S CaSK), [19301 
S. O. 468. — SCOT. 

tr, Itag merchants' it- aaek 

restorers' premises.}— H eld : not en- 
titled to benefit of Act, since the 
articles wore not altered or “ adapted 
for sale.** — I nland Revenue v. 
Easson Bros., [1930] S. C. 480.—- 
SOOT. 

■t. Joiner's worksh yp be- 
longing to co-operative society d'r doing 
work for society's properly. ]—fiad not 
entitled to benefit of Act, in reipect 
t hat work carried on was not “ by way 
of trade or for purposes of rain ** with 
Factory & Workshop Act, 1901. — 
Inland Revenue v. PAisLEk l*riovi- 
DKNT Co-operative Society, [1930] 
S. C. 497.— SCOT. 

fv. Premises for demolish- 

ing & reconditioning motor cars d’* 
selling parts <C* scrap.}— Held : en- 
titled to benefit of Act, In respect that 
articles were altered & adapted for 
sole, — Inland Revknitb v. Caplan, 
[1930] S. C. 507.— SCOT. 

l^rcjnises of asj)halt 

work contractors, j — Held : not entitled 
to benefit of Act.— I nland Revenue 
V. Currie & Co., [1930] S. O. 513, — 
SCOT. 

sx. Plumbers' premises .] — 

Inland Revenue v. Colin Turner, 
Ltd., [1930] 8. C. 520.— SCOT. 

•y. Hrcfptions — iHvelling-houae 

— Country bakehouse.] — Held .♦ entitled 
to benefit of Act. — I nland Revenue 
v. WioTowNsiiiRE Assessor, [1930] 
s. c. 643.— SCOT. 

»*•. Cminiry smithy.] 

— Held : entitled to benefit of Act. — 
Inland Revenue v. Wiotownbrire 
Assessor, [1930] S. C. 543.— SCOT. 

s«. Country joiner's 

shop. J — Held not entitled to benefit 
of Act. — Inland Revenue v. Wig- 
townshire Assessor, [1930] 8. C. 
643.— SCOT. 

■b. Retail shop — Wm'k.shop 

of garage.] — Held: not entitled to 
benefit of Act. — Inland Revenue v. 
Edinburgh Assessor [Hunter’s 
Case). [1930] S. C. 862.— SCOT. 

•c. Bespoke tailor's 

S remises.] — Inland Revenue©. Gunn, 
OLLiE & Topping, [1930] 8. C. 389,— 
SCOT. 

■d. Bootmaker's \ 

premises.) — Inland Revenue v. Mop- 
fat. [1930] S. C. 412.— SOOT. 

•©. Photographer's 

shop & studio.] — Heid : not entitled 
to benefit of Act. — Inland Revenue 
V. Hampton, [1930] S. C. 419.— SCOT. 

•f. Bakehouse dr 

baker's ahetp.] — Held: entitled to 
benefit of the Act. — Ini.and Revenue 
V. Malcolm, [1930] 8. C. 437.— SCOT, 

g». Baddler's shop d; 

uxrrkshop.)r---Held ; not entitled to 
benefit of Act. — Inijind Revenue v. 
Fdtnburor Assessor (Gibson’s 8c 
Allsn’R Cases), [1930] 8. O. 443.— 
SCOT. 


•h. 


"'C » , “TT: . Jeweller's shop db 

Y^k^op.^Held : not entitled to 
benefit of Act. — Inland Revenue v. 
Fdinburoh Assessor (Gibson’s 8c 
Ai^n’s Cases), [1930] 8. C. 443.— 
SCOT. 

•k. — — Shop for the 

f'mair of uynghing-machinea.h-IIfld : 
not entitled to nenefit of Aot. — Inland 

^cflM.-SCOTl*' 

S* : Creamery where 

milk pasteurised, chilled. battled, 
prior to disiribviion.\—Hcld : ontltloil 
to benefit of Act. — Inland Revenue 
©. Tranent Co-operative Society. 
[1930] S. C. 503.— SCOT. 

■m. — Plumbers* jire- 

Inland Revenue ©. Colin 

SCOT®*' 

in. 1.7^ IHsirihutive wholesale 

business — Wholesale seed rntrehants’ 
prnniaes where seeds cleaned, stored, if* 
sold.] — Held: not entitled to beneilt 
of Act. — Inland Revenue v. Donald- 
son & Co., [1930] a. C. 348.— SCOT. 

go. I*remise8 of 

wholesale nMnufaeiuring chemists also 
dealing in proprietary medicines ,] — 
Held : the promisoH were induHtrial, 
but wore subject t»> appoHioninent. — 
Inland Revenue ©. Hatrick & Co., 
[1930] 8. C. 359.— SCOT. 

gp. Premises where 

nropnetary whisky blended, hollled, 
boxed, db dispatched.] — Held: not 
entitled to benefit of Art. — Inland 
R r.VF.NUR V. Johnnie Walker &. 
Sons, [1930] S. C. 872.— SCOT. 

Factory prr treat- 
ing Itrewers* draff, grain. <t* veasi.}— 
Held : entitled to benefit bf Act. — 
Inland Rkvbnuk ©. Brewers Food 
Supply Co. (So. 2), [1930] 8. C. 383.— 
SCOT. 

■r. Warehouse of 

glass munufaciurers '•here glass cut to 
suit customers.] — Held : entitled to 

benefit of Act. — Pilrtngton Bros. ©. 
Ini.and Revenue, [19301 3. O. 387. — 
SCOT. 

•t. Premises for the 

reptnr of packing cases db washing of 
bottles of whisky blenders.) — Held : not 
entitled to benefit of Act.- — Wiijtp: 
Horse Disiillers ©. Inland 
Revenue, [1930] 8. C. 428.— SCOT. 

gvv, Wool brokers* tf* 

Wool merchants' premises,] — Held : not 
entitled to benefit of Act.-^M‘LEOi» & 
Sons ©. Ini.a.nd Revenue, [1930] 8. C*. 
434.— SCOT. 

sww. Brewers' pre- 

mises where, beer chilled, carbfmised, 
hollled, packed, it' dispatched.] — Held: 
not entitled to benefit of Act. — 
Inland Revenue ©. Maclauhlans, 
Ltd.. [1930] 8. C. 449.— SCOT. 

■XX. —.]~Htld: 

not entitled to benefit of Act. — Inland 
Revenue v. William YoUNoiiJt & Co., 
[1930] 8. C. 548.— SCOT. 

l*remises for oil- 

Hng. ] — Held : not entitled to 
benefit of Act. — Inland Revenue ©. 
Sharp & Co.. [1930] 8. O. 463.— 
SCOT. 

■zz. Printing machine, 

manufacturers’ diMribvting depot — Old 
machines taken in part payment, recmi- 
diiicmed dt sold.] — Held: not entitl^ 
to benefit of Act. — Inland Revenue 
V. Dawson, Payne 8c Eluott, [1930] 
8, C. 49.3.— SCOT. 

»aa. Creamery where 

milk pasteurised, chilled. <£• bottled, 
prior to distribution.}— Held : entitled 
to benefit of Aot. — Inland Revenue 
V, Tranent 0»-opicrative Society, 
[1930] 8. C. 603.— SCOT. 

gjilj, Warehouse in 

ScoUand of English brewery used for 
quieHno, fining, battling, db maturing 
beer.) — Held : not entitled to benefit 


bl^in 
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of Act. — ^Inland Revenue v, Whit- 
bread 8c Co.. [1930] 8. C. 616.— SCOT, 

goo. Premises where 

qrann cleaned db dressed to make it fU 
/or eoZr.J — Held : entitled to benefit of 
Act. — l.NLAND Revenue ©, Aberdeen 
Commercial Co.. Inland Revenue ©. 
Hutchkon, [1930] 8. C. 665.— SCOT. 

^d. J^rposes of storage 

— Duty-free warehouse of distillery,}— 
Held : not entitled to benefit of Act. — 
Distillers Co. v. Inland Revenue. 
[1930] 8. C. 329.— SOOT. 

, 00 . .]—Heltl: 

not entitled to benefit of Act. — Scot- 
tish Malt Distillers, Ltd. v. Inland 
Rkvenuic, (1930J 8. C. 335.— SCOT. 

iff. Premises of cold- 

storage company, j — HcUl : not entitled 
to benefit of Act. — Union Cold 
Storage Co. ©. Inland Revenue, 
[1930] a. C. 337.— SCOT. 

•3f. Wholesale seed 

merf7ian(«’ premises uhrre seeds ekaned, 
stored, efr «oW.| — Held : not entitled to 
boiujfit of Art. — Inland Rkvicnuk v. 
Donaldson & Co., [1930] 8. C. 348.— 
SCOT. 

sbh. Contractor's Iruild- 

ing where fodder (rut, crushed, dh mired 
by machinery,}- Held ; not entitled to 
Ixmefit of Aot. - Wordie Co. ©. 
Inland Revenue. [1930] 8. C. 366.— 
SCOT. 

ijj. Factory for treat- 

ing brewers' draff, grain, tC* yeast .] — 
Held : entitled t(j benefit of Art. — 
Inland Revknl'k v. Brewers Food 
Supply Co. (No. 2), [1930] 8. C. 383.— 
SCOT. 

•kk. — — - - J'rcmiscs of 

public works contractor.] — Held: not 
entitled to brut^fit of Act. — I nland 
Bkvknuk t\ Mei.vili J*:, Uundas 8 c 
WurmoN, [1930] S. C\ 4 7’.- -SCOT. 

■11. — - Wnniumst in 

Scotland of Kngliiih brc.ciry used for 
quieting, fining, tioiUhig, d* nudurlng 
beer.] — Held : not entitled to l>enefit 
of Act. — I nland Revenue t*. Wiut- 
BRKAl) & Co., [1930] S. C. 510.— SCOT. 

■mm. primary vurjwee 

other than that of farlorif or workshop — 
Refuse destructor of brum Cijnincil.]— 
Held : not ent iMe<i to benefit of 
Aet.'“ 1 ’aihij«;y Ahokhhor ©. Inland 
Revenue, (1930) 8. C. 339. — SCOT. 

■nn. Photographer's 

shop <f* studio. I — HeUt : not entitled to 
benefit of Art. — I vi^ND Ukvknuf. ©. 
llAMUroN, II930) 8. C. 419.- SCOT. 

• 00 . — — C’orrjorution 

slaughterhouse s. Y— H eUl : entitled to 
lirneilt of the Act, a« t lie premi«es were 
prliniu'lly occnplcd & used for the 
pnrpoHO of a feciory or workshop, & 
not for providiUE the nwcHWiry 
btututory facllitiee for the ela lighter of 
anlmalH, a nurpose which would have 
iR'ouprht the nreinlHciw witliiu ex- 
ception ( / ). — lM.ANi> Revenue ©. 
liDIMIUlttlH Ashehhdr (Slaugiitfr. 
riouHKs Cask), [19,30] H. C. 429.— 
SCOT. 

gpp. Manufacturing <f* rr- 

5 miring shops of steamship owners,} - 
leld : entitled to benefit of Act. 3’bo 
premlHCH wore occupied for the pur- 
pOHCH of manufacture & repair, which 
were factory purpo8o», & oh they were 
exprcHfUy included amoniT factories by 
the Factory & Workhhop Act, 1901, 
Sclied. VI, they wore within the 1928 
Act. — Inland Ukvenue ©. Clan Line 
Steamers, [1930] S. C. 446.- SCOT. 

•qq. Preamery where 

milk pasteurised, chitted, dt bottled, 
prior to distributio'n.} — Held : en tit lea 
to benefit of Act. — I nland Rkvicnuk 
V. Tranent Co-operative SouifTrY, 
[1930] 8. C. 503.- SCOT. 

»rr. Freighi-iran sport lands dt herit- 
ages— Dock purposes — Ground, ware- 
houses, euaUnn-houae, dt cattle sheds a. 
docks ,] — Aff reffordM tbe building 
belonging to tbe dock authority 8c tii 
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primarily occupied Sc used for the purpose 
of a retail shop, as defined by 1028 Act, 
within exception (6) in sect. 3 (1), Sc 
was not an mdustrial hereditament. — Kaye 
(Barnsley Revenue Officer) v. Eyre 
Bros.. Did., [1931] A. C. 451 ; 100 L. J. 

K. B. 1 ; 146 L. T. 73 ; 95 J. P. 116 ; 47 
T. L. R. 308 ; 29 L. G. R. 279, H. L. ; reveg., 
[1931] 1 K. B. 386, C. A. 

Aniwflaiion : — Folld. Toogood & Sotim, Ltd. t). Green, Lipton, 
Ltd u. Barton (1931), 47 T. L. It. 66.0. C. A. 

226t, Beer bottling premises.] — 

Brewers occupied a bottling store in which 
beer bi'c*wed by them elsewhere was matured, 
carbonat<?<l, filtered & bottled, & from which, 
after the bottles had been corked- & labelled, 
it was distributed to the trade. The beer 
when it entcjred the premises was unmarket- 
able, Sc was converted by processes carried 
on thereui into the commodity known as 
bottled beer. The hereditament was a 
factory within Factory & Workshop Acts. 
The revenue officer objected to the inclusion 
of the hereditament in the special list as an 
industrial hereditament under 1928 Act, 
s. 3, on the ground that it was primarily 
ocoujued Sc used for the purposes of dis- 
tributive wholesale business within excep- 
tion (c) in sect. 3(1) : — Held : the treatment 
to.whicli the beer was subjecUnl in the here- 
ditament was not a mere prelude to distribu- 
tion, but changed the liquid from an un- 
finished article to a finished one, namely, 
bottled beer, which was not ready for 
distribution until the bottles had been 
porked & labelled. Sc the hereditament did 
not fall within the exception & was there- 
fore an industrial hereditament. — Sedgwick 
(Camberwell Bevenue Officer) v, Camber- 
well Assessment Committee Sc Watney, 
CoMRE, Reid Sc Co., [10311 A. C. 447 ; 100 

L. J. K. B. 271 ; 146 L. T. 73 ; 96 J. P. 116 ; 
47 T. L. K. 308 ; 29 L. G. R. 279, H. L. ; 
affO-, [1931] 1 K. B. 385, C. A. 

A muitdtvm : — Folld. Toogoocl & Sone, Ltd. r. CJruoii, Lipton, 
Ltd. V. Baiton (1931), 47 T. L. U. .666. 

226u. — ' - — Chain cable testing estab- 

lishment.] — Resps. occupied Sc used a testing 
establishment for the puniose of carrying on 
tile business of testing Sc finishing cables Sc 
anchors under a licence from the Board of 
Trade, pursuant to the Anchors Sc Chain 
Cables Act, 1899, Sc they gave certificates in 
respect of the cables Sc anchors which had 
assed tlie t<'st.s. The Act of 1899 pro- 
ibitod the sale in this country of anchors Sc 
cables which had not been proved according 
to its provisions. The hereditament was 
admitted to be a factory within Factory & 
Workshop Acts. The processes employed 
involved the manufacture Sc replacement of 
faulty links in cables or faulty parts in 
anchors, Sc the scaling, tarring & linisliing of 
cables Sc anchors before delivery to the 
ultimate' consignees. The revenue officer 
objected to the inclusion of the hereditament 
in tlie special list as an industrial herodita- 


ground within tho dock precincts 
leased tp shipon-ners. the Inland 
Bevenue Ofllccr, In view of an under- 
takliig given In l*HrIiuinout, conceded 
that, with the exception of the dustom* 
house, they wtire freight-transport 
lands Sc heritages. 

As regarded the custom-house, the 
buildings erected Sc owned by the 


ment on the ground that it was primarily 
occupied Sc used for purposes which were not 
those of a factory or workshop within 
exception (/) in 1928 Act, s. 3 (1); — 
Held : the hereditament was primarily 
occupied Sc used for the purpose of testing 
operations, which were not factory purposes. 
Sc fell within the exception, — Grove (Dudley 
Revenue Officer) v, Lloyd’s British 
Testing Co., Ltd., [1931] A. C. 450 ; 100 
L, J. K. B. 271 ; 146 L. T. 73 ; 95 J. P. 116 ; 
47 T. L. R. 308 ; 29 L. G. R. 279, H. L. ; 
revag., [1931] 1 K. B. 385, C. A. 

226v. Oil-blendlng factory.] — 

Held : entitled to benelit of Act. — Poplar 
Revenue Officer p. I^oplar Assessment 
Committee (1930), 99 L. J. K. B. 610 ; 143 
L. T. 490 ; 94 J. P. 142 ; 40 T. L. R. 428 ; 
74 Sol. Jo. 320 ; 28 L. G. R. 327, D. C. 

226w. Bespoke tailor’s workshop.] 

— Held : not entitled to benefit of Act. — 
Staincross Revenue Officer v. Stain- 
cross Assessment CoMmTTEE Sc White- 
head (1930), 143 L. T. 625 ; 94 J. P. 161 ; 
46 T. L. R. 610 ; 28 L. G. R. 414, D. C. 

226k. — — Retail shop on same 

premises.] — Resps. were the occupiers of a 
hereditament entered by the assessment 
committee in tho special list Sc therein 
apportioned as to £59 industrial user Sc as to 
£146 non-industrial user. Tho revenue 
officer uppealed against the inclusion of the 
hereditament in the special list on the ground 
{inter alia) that it was primarily occupied Sc 
used for the purposes of a retail shop. The 
hereditament consisted of a three-storied 
building which was in the sole occupation of 
resps., who were bespoke tailors & outfitter's. 
They also owned a retail shop for the sale of 
shirts, collars, socks, hats Sc ties on the same 
premises in which the manufacture of clothes 
was carried on. The liereditament was 
registered as a' workshop : — Held : as a 
matter of law the hereditament could not 
be dissected as being occupied & used partly 
•as a retail shop but mainly as a workshop. 
The business conducted on the hereditament 
was a unilied business Sc the workshop must 
be treated as ancillary to the trade or 
business of a retail sliop.— Wilkinson 
(Revenue Officer) v. Sibt.ey & Donovan 
(1931), 95 J. P. 208 ; 29 L. G. 11. 633, C. A. 

226y. Receiving office of dyers Sc 

cleaners.] — Held : not entitled to benelit of 
Act. — Ideal Cleaners Sc 1)yer«, Ltd. v. 
West ]\Iiddi.ksex Asse8.sment Committee 
Sc Revenue Officer for West Middlesex 
(1930), 143 L. T. 483 ; 94 J. P. 139 ; 46 
T. L. R. 371 ; 74 Sol. Jo. 319 ; 28 L. G. R. 
341, D. C. 

226z. Newspaper offices Sc printing 

works — Apportionment of editorial Sc <adver- 
tlslng rooms.] — Printing offices Sc works in 
which a newspaper was composed, printed, 
Sc published, were included in the special list 
under 1928 Act as an industrial heredita- 


oocupJer«, the ground ont-nith the 
dork preoinota leased to the occupiers. 
& the cattle sheds : — Held : they were 
not freight transport subjeefa, In 
respect that they were not occupied & 
used for dock purposes as part of a 
dock undertaking, but for the special 
purposes of the occupiers. — Cltdk 
Navigation Trustees v. Inland 
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ItEVENUK. Inland llKVE.vuE v. Kirk- 
WALI. Ai?SEseoR, (1930] S. C. 454. — 
SCOT. 

stt. rr/fo nutu appeal as to elaasifica^ 
lion — Officer of Irdaiui lirrmue — SecL 
9 (lO).j — Held: an appeal at his 
instance was competent. — Inxa.nd 
Revenue c. Brewers Food Supply 
Co., 11930] S. C. 323.— SOOT. 
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ment. Sc an apportionment was made of the 
net annual value of the hereditament accoi'd- 
ing as its vari<ius parts were used for industrial 
or ncm-industi ial purposes : (1) the 

hereditament was properly included in the 
special list ^ an industrial hereditament, as 
the composing, printing, & publishing of a 
newspaper was the making of an article & 
the ^apting for sale of an article within 
Factory & Workshop Act, 1901 (c. 22), 
s.^ 149, & therefore the hereditament came 
witliin the definition of a non-textile facUiry, 
the primary purpose for whicli the heredita- 
ment was occupied Sc used being an industrial 
purpose ; (2) the annual value of the heredi- 
tament must be apportioned according t-o tiie 
occupation Sc use thereof for ind\istiial 
purposes. Sc the occupation Sc use for (►tlier 
puiposes ; those p(»rtions of the premises 
which were occupied & used for printing, 
composing, engraving, publishing Sc circu- 
lating were used for industrial puryioses Sc 
entitled to be derated, but that those portions 
of the premises which were occupied Sc used 
for the ediU>rial department, general adminis- 
trative offices & ch i ,cal staff, advei*tising 
department, stationtn*/ ccninter. Sc returns 
store were used for non-industrial purposes 
Sc not entitled to be derated. — C'ardiff 
I lEVENUE Officer v, Cardiff Assessment 
Committee Sc Westiirn Mail, Ltd., Cardiff 
I tEVENUE Officer Cardiff Assessment 
Committee Sc David Duncan Sc Sons, Ltd., 
[1931] 1 K. B. 47 ; 99 L. J, K. B. 072 ; 143 
L. T. 500 ; 91 J. P. 140 ; 40 T. h, R. 499 ; 

74 Sol. Jo. 400 ; 28 L. G. R. 372, D. C. 

226aa. Wholesale dairy,]— Resps., 

who were wholesale dairymen, occupied Sc 
used certain premises for carrying out the 
processes of cleaning Sc yiasteiirising milk Sc 
of cheesemaking. The milk, after cleaning 
Sc pasteurisation. Sc the clieese after ripening, 
w^ere sent to the respondents’ selling c<‘ntres. 
The assessment committee found that the 
premises were an iridu.strial hereditament Sc 
were entitled to be derat(.Hi ; — IJehl : as the 
question was one of fact, & as there was no 
evidence on which the conclusion of the 
assessment committee could be varied, their 
decision must be affirmed. — (Carmarthen 
Revenue Officer v. Unffed I)airie.s 
(WnoLESAiJS), Ltd. (1931), 47 T. !-». R. 233 ; 

75 Sol. Jo. 138. 

226bb. ——Meaning of “ contiguous.’*]— The (inly 
point decided in this case which was then 
remitted tci sessions for further consideration 
of other points was tliat a hereditament in 
the^ (iccupation of the resps. was not 
“contiguous” t<') aiKither 235 yards away, 
& that Quarter Sessions was wrong in law 
in holding that it wfts contiguous so as to be ; 
treated as hirming one liereditament with the j 
other premises for purpofi(^s of de-rating. — 
Southwark IIevenue Oftict.r v. Hoe (R.) ' 
& Co., Ltd. (1930). 143 L. T. 544 ; 94 J. P. | 
170 ; 46 T. L. R. 628 ; 28 L. G. R. 446. - 

226cc. — .] — The word “ contiguous ” must | 

be construed in its ordinary Sc proper sense ; 
as meaning “ touching,” Sc not in its louse 
sense as meaning “ neighbouring.” i 

In five cases properties in the same occupa- i 
tion as the main industrial hereditaments j 
were alleged to be part of the main industrial i 
hereditament as being contiguous thereto. : 
The distance in a direct line between the two i 


properties sought to be treated as part of a 
single hereditament varied from 20 yards 
to 60 yards. In one case the properties 
were only separated by a public thorough- 
fare, but in that case the property sought to 
be added was used as a stable. In the other 
four cases the properties were separated by 
other properties in different owni^rship : — 
lleUi : the two pi’opcrties in four of the cases 
were not contiguous to (jach other & therefore 
could not be tr(‘ated as parts of a single 
hereditament within 8(?ct. 3 (3), Sc in the fifth 
case, inasmuch as the prop<*rty souglit to bo 
added was used as a stable, Sc thertdoro, 
under sect. 3 (2), was to bo deemed not to 
form part of tlie factory or workshop, it 
could not tlu'n'fori' bt* otic of the properties 
which “ are u.s(‘d as parts of a single . . . 
factory ” within sect. 3 (3). -Spirj.KRS, 1/rD. 
V. Cardiff Askes.smi-:nt ('’oMMnTEK & 
Rrituhakd (Gakdiff Revenue Officer), 
J’lEHCE (WTRUAL ReVI-:NUK OFFICER) W. 
WiRRAL Assessment Comm F rrEE Sc Sfillers, 
l/m., riNSENT (Plymouth Revenue 
Offu'ER) V. Pi.YMOUTif Assessment (’om- 
Min’EE A 0 (Taoon BRjnvi:uY (\)., Blunt 
(West Derry Kevenue Offk er) v. West 
Derry Assessmiont (ViM.MirnoE Sc Tate Sc 
Lyle, Ltd., 11931 I 2 K. B. 21 ; U)()L.,LK.B. 
233; 1 t1 1.. ’[\ 503 ; 95 .L I*. 19; 47 T. L. R. 
231 ; 75 Sol. Jo. 173 ; 29 L. G. IL 411. 

226dd. Allowance of ditTcrence in rates to 

sub-lessee Whether “ outgoing ” as be- 
tween head-lessor Sc lessee.! (Mti's. were 
tenants in occiqiation of. an industrial here- 
ditament under a snli-least' tfoni tlie dirftc., 
und(R- whicth the defts. t-ovennrit- d to k(M*p 
pitfs. ind(*mnilie(l “ against, all ratrs, taxes. 
Sc- outgoings w)»a.tso(?ver.” I’itls. cJainKui 
under the above .sect , to f>(‘ repaid or allowed 
by deduction the sum of 1‘9S 1 7w. 8(/., the 
difTcrenco I)i4w(‘en the raLts .-u tually paid by 
(h'fts. Sc the rates which would have h(‘eii 
payable if the rateable value ha.d be(*n e(|ui va- 
lent to the net annual value, D»dts. dcmkal 
liability, contending that “ landloi'd ” in 
li(»cal (Government Act, 1920 (c. 17), ». 7.3 (1 ), 
inn.st be construed as “ bead landlord,” Sc 
they, in turn, claim(?d against the third party, 
their own landlord, an iridcuiinity against 
pJtfs.’ claim, 'rhe k'asr from the third 
party’s prcdcciissor in title to doffs, con- 
tain(*d a covimant l>y the lessor to kocf* diffts. 
indemnined “ against all raters Sc Sc 

outgoings wliathocwiT.” ’Phe judge .^t the 
trial gave judgmcRit for pitfs. against de’tH. Sc 
held that pitfs. were entitk.*d bi; indemni- 
fied by the third party. (Jn an appeal by the 
third party: — Held: as between did’ts. Sc 
the third party tlie allowance made to pitfs. as 
occupying t<mants was not an “ outgoing ” 
in respect of which the third jiarty became 
liable to defts., Sc^ even if it was an “ out- 
going,” it w'as not an outgoing in respect of 
the demised premises. The tliird party was 
therefore not liable to pay to defts. the sum 
tliat defts. had become liable to pay to pitfs. 
— Dependable Upholstery, Ittd, v, 
Brabteo (1931), 100 L. J. K. B. 6.31, O. A. 

226ee. Freight-transport hereditament — Particular 
instances.] — (1) Certain bonded warehouses 
near the port of Liverpool were used for the 
storage of tobacco, wine Sc sugar passing 
through the port, & the bulk of these goods 
was stored for a very substantial time : — 


•27 



CaaM 2]i6e»— 267a. English and Ebcpibs Digest Supplement. 


Held: on the facte the warehouses were 
primarily used for wajrehousing merchandise 
not in the course of transpoH & were not 
subjects for derating. 

(2) A wool warehouse not actually con- 
nected with any particular dock & not a 
bonded warehouse was used as a storage 
place for wool conveyed thereto by the 
Dock Authority at the charge of the con- 
signee to be sold at the regular wool sales : — 
Held : the warehouse was not used for trans- 
port purposes, but as a place for preparing 
goods for sale, & was not entitled to be 
derated. 

(H) Three grain warehouses had as their 
special feature an elevator by which grain 
was discharged from ships, barges or carts 
into the warehouse, & when sold, moved out 
again into sea or land vehicles. The bulk of 
the grain remained in tlie warehouses for a 
short time only, & the revenue derived from 
shipping & unshipping exceeded that derived 
from storage & warehousing *. — Held : the 
warehouses were used to a substantial extent 
for purposes of shipping & unshipping & were 
entitled to be derated as freight-transport 
hereditaments. 

(I) By Supreme Ct. of Judicature (Con- 
solidation) Act, 1926 (c. 46), s. 226, an action 
is defined as a civil proceeding begun by 
wHt “or in such other manner as may be 
prescribed by ruk»a of ct.” By K. S. C., 
Ord. 68, r, 16, no appeal to the Ct. of Appeal 
from any order, whether linal or inter- 
locutory, in ai^y matter not being an action, 
shall be brought after the expiration of 
■fourteen days from the time at which the 
order is signed, entered or otherwise per- 
fected : — Held : an appeal from the Div. Ct. 
to the Ot. of Appeal on a special case stated 


by Quarter Sessionfi on an appeal from a 
draft rating assessment made by an Assess- 
ment Committee was an appe^ in a pro- 
ceeding which was not an action as defined, 
Sl the time for appeal was therefore fourteen 
days. — BoTTOBfuey v. West Dekby Assess- 
ment Committee, Mbbsey Docks & Haji- 
BOUR Board v. West Derby Assessment 
Committee, Bottomlby v, Mersey Docks 
& Harbour Board, Bottomley v, Liver- 
pool Grain Storage & Transit Co., Ltd. 
(1031), 96 J. P. 180 ; 47 T. L. R. 408, C. A. 

22611, Railway — Transfer of benefit to public 

— Who entitled — General engineering works.] 
— The mischief which the Railway Freight 
Rebate Scheme is designed to cure is a 
mischief in respect of iron & steel works, not 
a mischief in respect of general engineering 
works. Therefore, when a general engineer- 
ing works consists of four departments, one 
of which falls within the definition of “ iron 
steel works ” in I^.>cal Government Act, 
1929 (c. 17), Sched. XI., Part I., para. 17, it 
cannot for the purpose of the above scheme 
be considered as four separate works, but 
must be regarded as a whole, & a general 
engineering works is not an iron & steel 
works. — Central Marine Knginb Works 
V. Amalgamated Ry. Cos. (1030), 20 Ry. & 
Can. Tr. Cas. 141. 

226gg. Canal — Building occupied by canal 

company's employees.) — Held: not entitled 
to benefit. — L ee CONSERVANCY Board v. R, 
(1931), 39 LI. L. R. 47, D. C. 

235. Add. Annolalion Retd. Kngelke v. Mus- 
mann, (1928) A. C. 433. 

267a. Roman Catholic Church divided into 

“ blessed " & “ unblessed " parts.] — A 

Roman Catholic Church was divisible by a 
movable partition into two parts, a “ blessed” 


PART I. SECT. 4 SUB-SECT. 6.— A. 

I, .l-'ChrlHt CollejpiJ 

Tni8t.. UN tbe owner of certain lands & 
bulldiiifirs in Ilohart, was rated by the 
inunU'ipaJ council in ixwpect of Hueb 
bulldlnKs which were used us a public 
boys* school. All puiills, with un- 
important exceptions, were liable to 
pay fees. The ft^es received were 
considerably loBs than the expense 
of the school. The dcflclency was 
made gooil from income derived from 
capital invested in trust for the 
school. Under the trust deed by 
which the school was established, A 
Christ Collcfce Acts, 1U20, no member 
of the board of mnnuKement could 
derive any prollt fn)m the school : — 
Held : even If the sehool were used for 
charitable purpotu's It was not uw»d 
solely for such ))urpoacH. in that the 
oompuirtory pavnieut of fees by pupils 
made the Institution a husliieRs ; A, 
the words “ charitable punioses ” 
should be construed riwsrfrfw ffefteris 
with hospital] A: benevolent sooloty, A: 
not In their technical sense. — Christ 
O oiXKQF. Trubi' V. Hobart Cortn., 22 
Tas. L. R. 67.-~AUS. 

n I. ; IVAefher buildinpa tised 

6oMv/(»' edueaiioTutl pttrpoars exantded. 1 
— Held: in Hdbart Corpn. Act, 1893 
(Tas.), s. U6, as amended by Holiart 
Cpron. Act, 1921 (Tas.), s. 18, & In 
Hobart Water Act, 1893 (Ta«.), s. nO, 
the words ** oharlUble purposes 
should be oon8trui*d ffusrfm gefttris 
with bosnital & lienevolent asylum 
« not in their technical sense, thert'fore, 
builditiiTB UHtHi solely for education^ 
purposes were not exempted from rates 
by those sect Inns, even Ifaneh purposes 
weiw charitable in the ti'Ohnloal sen’«e. 
— CHRierr Ooijjbqb Trust t. Hobart 


Corpn. (1928), 40 C. L. R. 808.— AU8. 

t i. F. W. C. City Act, 

R. 8. 8., 1930, 8. 447 (6). provides that 
the buildiiigs, & gi'ounds not exceeding 
four Hcrt^s, of the “ Y. W. C. A.” shall 
be exempt from taxation. & a like pro- 
vlhloii for exemption Is made for “ any 
OHsocn. or organisatloo doing work for 

C omig women suiidar to the work done 
y the Y. W. C. A.” : — HHd: the word 
“ work ’• In said provision means the 
goal or objective of an asNCKUi. & not 
Its aotivttics, &, since the objective of 
pltf. assocn. was “ siiullnr ** to that of 
(he Y. W. C. A., it w’lis entitled to the 
benefits of the provision. — Sisters ok 
Sion (Society) v. Saskatoon (City), 
1 1931 J 2 W. W. R. 553.— CAN. 

b I. .1- On the hearing of 

valuation appeals In the (Tlreult ct., It 
was held that a convent. In which 
resided 43 nuns, was not exmnpt ; & 
that tt laundry, managed by some of 
the nuns & worked by the inmates of 
a Magilalen Asylum, & which retumcHl 
a profit of £1,300 a year, was not 
exempt. Tlie nuns appealed In respect 
of the convent. Of the 43 nuns 
residing in the convent, 14 were 
allocated to manage an Industrial 
School : the remalidng 29 attended 
to the management of the Asylum & 
the laimdry. There was no evidence 
as to the number of nuns exclusively 
engaged In working the laundry. The 
produce of the laud went to the support 
of the nuns & the penitents in the 
Magdalen Asylum : — Heid : the con- 
vent was not URod exclusively f4»r 
charitable purposes, since it accommo- 
dated not only those nuns who were 
enMged exclusively in charitable work, 
but also those who were engaged In 
working the laundry, ft therefore It 
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was not exempt from ratenhlHty. — 
Good Shkpheri) Nuns v. Comr. op 
Valuation, 11930} I. K. 646.— IR. 

0 i. — — Scujru-n'n Friendly Smiety — 
Work given vp by sueiety <£• emttinued 
by Nary Leuirne nj Canada.] — Held: 
the latter body was not exempt, — 
He Navy Lbauue ok Canada (Aaswws- 
WENT OF HaUKAX BRANCH OF), (1927] 
2 D. L. U. 184 ; 59 N. S. R. 212.— 
CAN. 

g (p. 460) i. Reserve for show 

fn^cnnul.] — Connor v. Rockhammon 
CJ iTV Council (1928), 22 Q. J. P. R. 91. 

—A US. 


PART I. SECT. 4, SUB-SECT, 7. 


1 1. Seminary for education of 

missionary priests. 1 — Held : the build- 
ing could not be deemed to l>e one 
“ used for church piufiuses *’ within 
School Assessiiient Act. 11. 8. A., 1922 
(c. 52), B. 24 (d), & was not exempt. — 
Ruthknian Catholic Mihmion of thk 
Okj>er of St. Basil the Great in 
Canada p. Mundarr School Dionucrr, 
No. 1003, [1924] 2 D. L. R. 1143; 
119241 2 W. W. R. 481 ; 20 Alfo. L. R. 
338.— CAN. 


m U Building also used far 

receiT^ of rent.] — Held : a building 
whloh is used or occupied for religious 
teaching is solely '’used orocoupled for 
that purpose within Metropolitan Water, 
Sewerage ft Drainage Aet. s. 88 (1) (h), 
notwithstanding that rent for land of 
the owner, other than the land w'hicb is 
oooupU*d by & used In comiectlon with 
the nulldiiig. Is payable ft is paid in 
the building. — Roman Catholic Arch- 
bishop OF Syd.vey c. Hbtropoutan 
Watrr, Sewerage ft Drainage 
Board (1928), 40 O. L. R, 472 ; (1928] 
AigUB L. R. 162.— AUS. 
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art in which the altar stoodt & an ** un- 
leased *’ part. The whole building was used 
for public religious worship » but on certain 
nights in the week the paHition was drawn 
across & the ** unblessed ” part was used for 
dances, the proceeds of which were devoted 
exclusively to church purposes : — Held : the 
unblessed ” part was not exempt from rates 
under the Poor Rates Exemption Act, 1833 
(c. 30), & was properly included in the 
valuation list. — Cardiff Archdiocese Trus- 
tees V. Pontypridd Area Assessment 
Committee & Mountain Ash Rating 
Authority (1030), 144 L. T. 207 ; 94 J. P. 
240 ; 46 T. L. R. 033 ; 28 L. G. It. 636, 1). C. 
281. Add. A nnolatiovs -Consd. Meti*opolitan Meat 
Industry Board v. Sheedy (1927), 97 L. J. 
P. 0. 1. Apld. Fisher v. Oldham Corpn., 
[1930] 2 K. B. 304. 

286. Add. Annotation : — As to (3) Consd. L. C. O. v. 

Hackney B. C., [1928] 2 K. B. 588. 

327. Add, Annotation : — Refd. Metropolitan Moat 
Industry Board v. Sheedy (1927), 97 L. J. 
P. C. 1. 

Sub-sect. 14a. — Indusi :hai. Hereditaments. 
See Sect. 3, sub-sect. 4, ante. 

384. Add. Annotation: — Refd. New Live^ool 
Eastham Ferry & Hotel Co. v. Ocean Accident 
& Guarantee Corpn., Ltd. (1929), 142 L. T. 
349. 

444. Add. Annotation: — Consd. R. v. London 
County Council, Ex p. Swan & Edgar (1927) 
(1929). 46 T. L. R. 612. 

601a. Royal Academy of Dramatlo Art,] — Ex p. 

Royal Academy op Dramatic Art "1930), 
74 Sol. Jo. 100, D. O. 

603. Add. AnnoiationB : — Consd. General Medical 
Council V. 1. R. Comrs., English Branch 
Council of General Medical Council i’. L H. 
Comrs. (1928), 97 L. J. K. B. 578 ; Midland 
Counties Institution of Engineers v. Inland 
Revenue Comrs, (1928), 14 Tax Cas. 285. 
Apld. Institution of Civil Engineers v. I. It. 
Comrs. (1931), 47 T. L. K. 460. 

608. Add. Annotation: — Consd. Institution of 


Civil Engineers o. I. R. Comrs, (1031), 47 
•T. L. R. 400. 

626. Add, Annotation : — ^Refd, Institution of Civil 
Engineers v. 1. R. Comrs. (1931 ), 4 7 T. L. B. 406. 

540. Add, AnnoUdion: — Consd. Institution of 
Civil Engineers v. I. R. Comrs. (1931), 47 
T. L. B, 460. 

649. Add, Annotation : — Consd. Towler r. Thetford 
Rural Council (1929), 99 L. J. K. B. 268. 

561. Add. Annotation : — Apld. Hastings, Lord v. 
Walsingham Revenue OiOcer, [1930] 2 K. B. 
278. 

652b, Not let—Whather within Rating & 

Valuation (Apportionment) Act, 1928 (c. 44).] 

— Where^ spm’tirjg rights over agricultural land 
are severed but not let the person exorcising 
thr^se rights is not entitled to the exemption 
from rates conferred on the occupiers of agri- 
cultural land by the Agricultural HaU^s Act, 
1929 (c. 20 ), — Hastin(»s (!.oT«n) p. W albino- 
HAM (Revicnue Ofkicek ), \ 1930] 2 K, H. 278 ; 
99 L. J. K. H. 385 ; M3 1.. T. 474 ; 94 J. P. 
130 ; 46 T. L. H. 425 ; 74 Sol. Jo. 298 ; 28 
L. G. U. 304, 1). C. 

552b. Necessity for severance.] — Applt. 

owned 3,000 acres of land. Two thousand 
ac^res be let to Umant farmers reserving 
tn himself the sporting rig* its ; 700 acres of 
the remainder was waste* land & he farmed 
300 acMcs himself. He let the sporting rights 
over the whole 3,000 aci’es t(> B., ii ruler an 
agreement contained in corrospondetico 
between them. 3'hero was no grant hy deed. 
Applt. was rat«‘d separately on tl:e K])orting 
rights so let & appeahsl from an order of the 
justices directing the issue of a distress 

’ warrant in Tespect of those ratiis : — field : 

applt. was iKjt rateable in respect of the 
sporting rights as there was no legal severance 
of the rigid from tin* oiicupation of the land, 
ToWLEH V. THETPOUD If URAL 0)UNCIL 

(1929). 99 L. J. K. H. 2.58 ; 143 L. T. 45 ; 94 
J. V. 77 ; 28 L. G. H. lOS, 

580. Add. Annotation Refd. Busby v. Avgherino, 
fl928j A. (!. 290. 


PART I. SECT. 4, SUB-SECT. 10.— C. 

%l. Liahility brft*rr iMtiie of jtaUnl .] — 
rtunPELi. V . Gbouokson (1873), 9 
Man, L. R. 407.— CAN. 

8c. -.1 — O’Okapy V . McCaffrat 

(1882). 2 O. K. 3n9.-^AN. 

th. Sutf'hrefd lands,] — Re 

Mathers (1891), 7 Man. L. K. 434. — 
CAN 

•J. Whether lessee of Comnwnveiilth 
land liedtle.] — The lessee of land leasc^d 
by a private Individual from the 
Commonwealth of Aiistmlla, the owmer 
of the land. Is not liable to be rated by 
a U>ca1 authority, the land Itself not 
being rotealde land.— CoaLURake r. 
Brisbane City Gutncil (1928), 22 
Q. J. P. R. 34.— AUS. 

PART I. SECT. 4, SUB-SECT. 12.— 
A. (a). 

tk. Apreenteni vrith munieiptdiiv 
ereinptina la-rpayer from taxes — SchfMd 
Uixee coVertea separately by srhntn 
trw^ees — Whether exemption apjAiee 
to srhonl ttixrs.\-ET p. Rathurst CJo.. 
[19281 4 D. L. R. 65.— CAN. 

PART L SECT. 4. SUB-SECT. 80.— A. 

I j Cfmstmelifm of Assess- 

menl Act, F. 8. O., 1927.1— f^e Hon- 
LTNOEK ^^VSOI.IPATFP OOLD MINUS, 
Ltd., & Tispalk Township. [1931] 
4 D. L. R. 2.39.— CAN. 

I II. hooding pier <t emdpmefUfor 

skipmetU of coal.^Iie Aoawa C3oal 


Ck^.'s ASSESSMENT, 11925] 1 D. L. H. 
1179 ; 68 N. 8. R. 17.— CAN. 

PART I. SECT. 4, SUB-SECT. 24. 

C. (a). 

1 I. i^irid used for (niarrying 

stone fttr harftfmr v'orks .] — Land iiw^d 
for quarrying atone for the of 

harbour vvorka Ih not exempt from 
rating.— NAPiF.ii Boroi-oh e. 

Napieu Harbock Board, [1930] 
N, Z. L. R. 239.- N.Z. 

PART I. SECT. 4, SUB-SECT. 24.— K. 

432 fl. .)— EsTC’orm Coups, y. 

Union GovKjiNMENT(1929), 60 N. L, R. 
21.— S. AF. 

PART 1. SECT. 4. SUB-SECT. 24.— L. 

■n. Land leased Ut commissariat officer 
dr oorupird try trnops.\~Hpld : exempt. 
— 1»IUN<TFAL SKfRETARY OF 8 taTK 

for War V . Toronto CXhipn. (1803), 
22 U. C. R. 561.— CAN. 

PART I. SECT. 4, SUB-SECT. 24.-9. 

n I. — tit Hydro-Electric 

Power Commission op Ontario & 
ThoroldS: Pklham Townships (1924), 
55 O. L. H. 411.— CAN. 

•1. Land used for public reserve — 
Zoological gardens. 1 — field : the land 
was used for a public retsfrve within 
n. 1 32 (c) of the Local aovomment Act, 
1919, t. !32 (eh & was exempt from 
rates. — Municipal Council ov Mos- 
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MAN r. Spain (1929>, 29 S. K. N. 8, W. 
492 ; 4fi N. a W. W. N. 174 ; 9 

L. O .K. 81.— AUS. 

PART I. SECT. 4, SUB-SECT. 34. 

t (p. .012) 1. I*la7il cl’ romp of 

oil comj>mty.\ ~ tie ItoYAi.l i E .9^** 

LTD. (Alta.). 119291 4 U. L. K. 1070 ; 

1 W. VV. Jl. 311.— CAN. 

g (p. 512 ) i. Fee still in Crtyum.] 

- \\heuj the fee at 111 nnnuln- l:\ the 
Gi-own. the Interent of the holder of a 
hon»ortte«d claim l« not HUhje-et to 
taxation by a inunhlpnllty, althouKh 
the holder pcM^^omdly v. 

Mathqui Municipality (1901), 8 

IL C, U. 289.— CAN, 

so. /*roperty temporarily in district — 
Folliny sns’k tf* machinery of rnilvxiy 
a/mparty.] tie Edmonton, Dunveoan 
A HumsH CoLUMRiv BY. Co. & 
McLellan Hniooi. District, 1 1928] 

2 \V. W. It. 084. — CAN. 

-- __ — Marhinx used ftrr digging 
reserndr.} — Fe ManniX 8c ,y^''n«VRi 
& Mc'Lennan Houool DimuicT. [1928] 
2 W. W. It. 680.- CAN. 

aq. Siocfcdn-trade.h~Vw]er a «tattit» 
authorlHlng the awHeuHtoent of land, 
bufldiruTH. 8c bnatneiw. « 
trade la m>t aaHcantttde. — P eai<sf. & 
EnwoRTHY Bros, v. t<vRAi. Mcvici- 
pai-ity of Hjokki>aj.f., B. I*. Harris 
C o.. Ltd. e. Rural Mc;n!< ipai,ity of 
B30REDALE, (1929 J 2 D. L. R. o 07 f 



OaaeB 669— 676d. 


English and Empibh Digest Supplement. 


669. Add, Ann/)1aiion : — Reid. Musmann v. 

Engelke, [1928J 1 K. B 90. 

675a. House let out In apartments or lodgings — 
Representation of the People Act, 1867 (c. 102), 
s. 7.] — By Representation of the People 
Act, *’1807 (30 & 31 Viet. c. 102), s. 7, where the 
owner is rated at the passing of this Act to 
the poor rate in respect of a dwelling-house 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to be rated for the future 
shall cease ; & after the passing of this Act 
no owner of any dwelling-house so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 
. . . When the dwelling-house shall be 
wholly let out in apartments or lodgings, not 
separately rated, the owner of such dwelling- 
house shall be rated to the poor rate. 

Applt. & live other persons eacii occupied a 
room in a six-roomed dwelling-house in a parish 
within a parliamentary borough, Sc had the use 
in common of the street door, pass^ige, stair- 
case & domestic conveniences; the owner did 
nt»t occupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of his own room. 
At the time of the passing of above Act 
the owner was rated in respect of the whole 
liouse, instefid of the occupiers, by virtue 
of . Small Tenements Act, 1850 (c. 99). 
After the passing of above Act, the overseers 
of the parish made a rate, in which each of 
the six occupiers was separately rated ; — 
Held : the owner of the house. Sc not the 
several occupiers, was rateable : for that the 
house came within the exception in sect. 7, — 
StaMPKII V. BUNDliHLAND QVIiUHEKltS (1808), 
L. H. 3 C. P. 388 ; 37 L. J, M. C. 137 ; 18 
L. T. 082 ; 32 J. P. 439 ; 10 W. H, 1003. 

Annotations Cousd, Thouipsou v. Ward (1871), L. R. 6 

O. I*. 327 ; Hooii r. U<»ward (1874), L. U. U C. P. 277 ; 

Ilradh'y v. Hiiylls (1881), 8 Q. H. D. lUr); Wlilta 8f. 

UaJoh r. iNliiigtoi) OoriHi.. [lUOWI 1 K . B. 133. Folld. 

V. Stovnis (IWOW), 101 L. T. U.')0. COQSd. 11. i». 

Bolirrts, /IV f). Stoimcy Bunmifti 0»mn<dl (ll»l;*»), 84 L. J. 

R. II. 1577. Reid. .NlticGMi r. IUmiiiuU ( 1 80S), L. It. 4 O. P. .502; 

BanuiH i\ IV.liT.s (18(50), 1... It. I O. r. 531) ; Cull o. Aiistlu. 

Austin V. Cull (1872), L. U. 7 C. l\ 227. 

675b. .] — Hesp. was rated Sc assessed 

to a general rate in respect of a hou.se which 
was situate in the parish of 11., which was, 
at the date of the passing of Representation 
of the People Act, 1807 (c. 102), & had ever 
since been, sitimte in a pai'liamentary 
borough. Resp. did not occupy or reside 
in or exer*cise any supervision or control over 
the house, whicii W4is a private dwelling- 
house consisting of a basement, a ground 
floor two other lloors, <te was let by resp. to, 
& was occupied by, tliree tenants. The 
rateable value of each of the t4»neiuent8 was 
uuder £20. Each tenant had a separate 


letting & a separate key, Sc had the exclusive 
use Sc occupation of the rooms let to him or 
her. On an appln. for a distress warrant 
against resp., it was contended on behalf of 
applt. that the borough council were entitled 
to rate resp. under Representation of the 
People Act, 1807 (c. 102), s. 7, inasmuch as 
the house was wholly let out in apartments 
or lodfnngs not sepaiatoly rated. It was 
contended on behalf of resp. that the house 
was not wholly let out in apartments or 
lodgings not separately rated within the 
meaning of that section, Sc that the demand 
was bad, as no allowance, abatement or 
deduction liad been made to resp. under 
Poor Rate Assessment Sc Collection Act, 
1809 (c. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-house wholly let out in apartments 
or lodgings within the meaning of sect. 7, 
Sc they dismissed the summons : — Held : on 
the authority of Stamper v. Sunderland 
Overseers, No. 076a, ante, the council were 
entitled to rate reap, under sect. 7 of the Act 
of 1807, Sc the appeal must be allowed. — 
^ORiGGfl V, Stkvens (1909), 101 L. T. 960; 
74 J. P. 67 ; Konst. Sc W. Rat. App. 164 ; 
8 L. G. R. 03, D. C. 

5. Effect of Poor Rate Assessment Sc 

Collection Act, 1869 (c. 41).] — Resp. was the 
owner of a tenement situate in a borough 
which in the year 1 807 was, & ever since had 
been, a parliamentary borough. Tim tene- 
ment was wholly let out in apartments or 
lodgings not separately rated within Repre- 
sentation of the People Act, 1807 (c. 102), 
8. 7. Ihirporting to act under that sect., 
the rating authority rated resp. as owner, 
instead of the occupiers of the tenement, 
without allowing him any commission, 
abatement or deduction ; — Held : the Act 
under which resp. was rateable as owner 
instead of the occupiei*H was not Representa- 
tion of the People Act, 1807 (c. 102), but was 
Poor Kate Assessment Collection Act, 
1809 (c. 41), he was entitled to the com- 
mission, abatement or deduction specilied 
in sect. 3 or sect. 4 of the later Act. — Davis 
V. Wali.is, [190812 K. B. 134; 77 L. J. K. B. 
432 ; 98 L. T. 411 ; 72 J. P. 166 ; 24 T. L. R. 
350 ; 6 L. G. U. 493, D. C. 

A nnoiatwns :—Couad, Grig^ v. Stevens (1905)), 101 L. T. 
U50. Overd. wtiite & Hales v. Islington Oirpn., [1909] 

1 R. B. 133. Reid. Nokes v. Stnnig. [19091 2 R. B. 025. 

675d. .] — Appits. were the owners 

of tenements situate in a borough which in 
the year 1807 was, ever since had been, a 
parliamentary borough. The tenements w'ere 
wholly let out in apartments or lodgings not 
separately rated w’ithin Hepre.sentation of 
the People Act, 1807 (c. 102), s. 7. Pur- 
porting to act under that sect., the rating 


637 ; 1 W. \V. 11. 082 ; 23 S. L. R. 
380.~CAN. 

•r. Gantrv(rant.%\—lIvM : the gantry 
crane on 1 * 0811 . ‘a proinlHCrt was not 
aHM^Hsable or liable to taxation unilor 
Out>HHo A8MO'<'4motit Aot, 1927, was 
atllrineil. It being boUl tliiit tbe eubJiH't 
or a 8 mn 48 inont t-loarly (ell wUbin sub* 
Hoot. 19 o( 8CH.*t. 4 of 8a Id Act. iS: \va8 not 
Uikou out by the exooption : tbe 
movable part of the eruiio, if it ahould 
not be roguriled na a cbattol A* not 
within Hoot. I (A), wan ** luaohinery 
Owed for manufaeturUig,*' it not 
“ luaehinory uaed for the production 
or snpidy ol motive power." — F ukd 


City r. Ford Motor Co. of Canada, 
Ltd.. 119291 4 I). L. B. 697 ; S. C. B. 
490 ; ajfa,, 1)929) 2 X>. L. B. 109 ; C3 
O. L. H . 410.— -CAN. 

•t. Ga.'*i4ine jntvtptf tanks at service 
iMi'KRiAL Gil. Ltd, v. 
LismwKi. (Ont.). 11929) 1 B. L. R. 
479.— CAN. 

*v. Logti . 1 — Logs bronglit down a 
river Into n town for the puriioae of 
atiipuu'iit, & kept awaiting ahipmeut. 
In a boom in the rlwr within the 
UndtH of tbe Uiwu, at the time an 
aKaeaameut ia made, may be aaaeaaed 
by the town under the Asscaameut 
Act, IL S. N. S, 1923 .— JHollixos- 
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WORTH & Whitney, Ltd. v. BlhDOE- 
A>ATER, [1929] I D. L. R. 481; 60 
N. S. R. 240.— CAN. 

PART I. SECT. 5, 

8W, JUarU/agee — Of leasehold interest 
in land,] — HtUi: not a mtgee. of 
" ratable pmperty ’’ within Bating 
Act, 192.5, 8. 70. — Waitomo Oountt 
CouM'iL V. Miles. 11928) N. Z. L. R, 
22.— N.Z. 

6X. CuUiery company letting houses 
to irtfrktfum during eniptcrgnient .] — 
Bvckhaven & Mkthil Corpn. V , 
\\ KMYss Coal Co., [1928) S. C. 66. — 
SCOT. 
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authority rated applts. as owners, instead of 
the occupies of the tenements, without 
allowing them any commission, abatement 
or reduction ; — Held : applts. were properly 
rated as owners, instead of the occupiei* 9 , 
under Representation of the People Act, 
1867 (c. 102), 8. 7, & were, therefore, not 
entitled to any commission, abatement or 
reduction from the amount of the rate. That 
portion of Representation of the People Act, 
1867 (c. 102), s. 7, which provides for the 
rating of owners of houses wholly let out in 
apartments or lodgings m)t separately rated 
has not been repealed by implication by 
Poor Rate Assessment Collection Act, 
1869 (c. 41), or otherwise. — White & Hales 
V, Islington Coupn., [1909] 1 K. B. 133 ; 
78 L. J. K. B. 168 ; 73 .T. 1\ 44 ; 25 T. L. R. 
121 ; 2 Konst. Rat. App. 798 ; 7 L. G. R. 
133 ; 63 Sol. Jo. 97 ; suib nom. Hales v. 
Islington Borough Council, 100 L. T. 22, 
0. A. 

AnnolatimiJi : — Consd. Clrli?{?s v. Stov^'ii^ (1901)), 101 L. T. 
950. Folld. Nokes v. Stronjf, (1909] 2 K. IL 025. Consd. 
R. V. Roberts, [1914] 1 K. li. '109 ; R. r. Carson Roberts, 
Ex p. Stepney Corpii., [lOl.")! ' K. R. .'ll:]. Refd. Kent r. 
FlttaU, [19111 2 K. B. 1102. 

675e. Who niai be liable — Agent.] — 

An agent who is employed by tlie owner of 
a dwelling-house, situate in a parliamentary 
borough, & wholly let out in apartments, 
to collect the rents on his behalf is not liable 
to be rated as owner under above Act. — 
Nokes V. Sthono, 11909] 2 K. 1^. 625; 78 
L. J. K. B. 1041 ; 101 L. T. 318 ; 73 J. P. 
417 ; 7 L. G. R. 876, D. C. 

Annolatiofii : — Consd. IMctropolKan Water Bo.anl v. Brookn 
(1910), 79 L. J. K. B. 70.5. 


676f. To what boroughs applicable.] — 

The council of a metropolitan borough, which 
became a parliamentary borough some years 
after the passing of Representation of the 
People Act, 1867 (c. 102), rated the owners 
of two dwelling-houses which were wholly 
let out in apartments or lodgings not 
separately rated, & allowed them the com- 
missions or abat/ements authorised by Poor 
Rate Assessment Collection Act, 1869 
(c. 41). The local govt, auditor at his audit 
made a surcharge on the rate collector in 
respect of the amount of these abatements ; — 
Held : the words “ all boroughs ’* in Repre- 
sentation of the People Act, 1867 (c. 102), s, 7, 
extended to all boroughs which hati since the 
passing of that Act become parliamentary 
boroughs, A:, were not limited to boroughs 
which were in existence as parliamentary 
boroughs at the date of its passing ; the 
owners ought to have been rated under that 
sect. were therefore not entitled to any 
commission, abatement or deduction from the 
amount of the rate ; A the surcharge was, 
therefore, rightly mode by the auditor. — 
It. r. ItoBKHTs, [1914] 1 K. 11. 369 ; suh notn. 
It. V. ItouEitTS, Ex p. Baiu'ersea Borough 
Council, 83 1.. .1. K. B. 116 ; J09 J.. T. 466 ; 
77 J. P. 403 ; 57 Sol. Jo. 614 ; 1 B. It. A, 
121 ; 11 L. G. It. 913, C. A. ; mw/. (1912), 
108 Jj. T. 61, J). C. ; suh,s('(pu>7il provcedhuis^ 
sub nom.. Roberts v. Haitimcsea IMirnu)- 
pOLtTAN Borough (1914). 110 J,. T. 566, 
C, A. 

Antwlfiium : — Reid. Orow u inn(*H.ry (I9i2), 11 15.0 It. 22U. 

676. After this case ad«l “ Se(\ also^ Landlord A 
Tenant, Nos. 4353, 4354. 


Part II. — Basis of Assessment. 


708. Add. Annotation : — Consd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 6 or North-West Area (1030), 99 
L. J. K. B. 277. 

705. Add. Annotation .—Apld. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North Western Assessment Area, 
[1931] A. C. 396. 

725. Add. Annotation : — Dlstd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 6 or North Western Assessment Area, 
[1931] A. C. 396. 

726. Add. Annotation: — Refd. Consett Iron Co. 
V. Durham County Assessment Committ-ee 
for No. 5 or North \Vestern Assessment Area, 
[1931] A. C. 396. 

727. Add. Annotation: — Generally ^ Refd. Consett 
Iron Co. V. Durham County Assessment 


Committee for No. 5 or Nortli-Wost Area, 
[1931] A. C. 396. 

735. Add. Annotations: — Refd. Consett Iron Co., 
Ltd. V. Durham County .Assessment (>)m- 
mittee for the North-Western Area, [1931] 

A. C. 396 ; Halisbury House JOstate v. Fry, 
[1030] 1 K, B. 304. 

764. Add. Annolation: — Consd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. 

769. Add. Annotation : — Refd. L. C. C. v. Hao’kney 

B. C., [1928) 2 K. B. 688. 

800 . Aft-er this case add : — 

Derating of railways.]- Rating & Valua- 
tion (Apportionment) Act, 1928 (c. 44), 
ss. 1, 5 ; Local Oovernmont Act, 1929 (c. 17), 
ss. 6H, 136 ; Sched. XI. ; &l No. 2261T, ante. 


PART 11. SECT. 1, SUB-SECT. 1. 

y i. .] — Ee Hudson’s Bay Co. 

& CTrr OF Edmonton, [1931] 2 
W. W. R. 824.— CAN. 

•y.^ greemerU for fixed assessment value j 
— aasis of raivation — Cnnstrurtinn of 
agreemmi.] — Cm' of Ottawa r. Cana- I 
dian Na-honal Brs., [192.5] 3 

D. L. R. 762 ; [1925] S. C. R. 494.— 
CAN. 

•z. Valuation for unearned increment 
tax.h-Re Wallbbidge tk Reojstrap. 


OF Land T/tles. [19301 2 W. W. IL I 
:R51 ; 3 D. L. R. 752 ; 4 D. L. R. 708 ; > 
3 W. W. R. 259.— CAN. j 


PART 11. SECT. 1. SUB-SECT. 2. - A. 

dd I. .l--EDINRTTmH AsSKfWOH 

t?. Caika & Ckolla, [1028], S. C. 398. 
—SCOT. 

dd II. .} — Heritable Skcltu* 

TIES & Mtoe. Investment Assocn., 
Ltd. V. Glasgow Assessor. [1928] 
H. C. 401.— SCOT. 
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•V. Farm let by fattier to son — 
Whether rent cimdilioned as fair annual 
inlue \ — MARsriALL v. Whitownhiiiiik 
A ssasHOR, [1929], 8. C. (Ct. of Bohh.) 
33.']. SCOT. 

PART 11. SECT. 1, SUB-SECT. 2.— B. 

1 1. .] — RA.N(ir)ON Cn y Corpn. v. 

l)AWOor».fEK (J92H), J. L. R. 6 Ran. 
669.— IND. 

f 1. .1 — Rangoon Turf Club v. 

Rangoon Corpn. (1927), I. L. H. 6 
Ran, 76.— IND. 
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%lb. Add. Annotation : — A$ to (1) Refd. Man- 
' Chester Oorpn. v, Bolton Am^sment Com- 
mittee Sg Westhoughton Urban District 
Council (1930), 144 L. T. 618. 

001 • Add. Annotations : — Consd. Manchester 

Corpn, V. Bolton Area Assessment Com- 
mittee &, Little Hulton Urban District 
Council (1080), 144 L. T. 670 ; Manchester 
Corpn. V. Bolton Assessment Committee & 
Westhoughton Urban District Council (1930), 
144 L, T. 618. 

908. Add. Annotation : — Folld. Manchester 

Corpn. V. Bolton Area Assessment Com- 
mitteci & Little llulton Urban District 
Council (1030), 144 L. T. 670. 

908a. ” — .] — By sect. Ill of the Man- 

chester Corpn. Waterworks Act, 1847, the 
corpn. were authorised to levy a domestic 
wafer rate on occupiers of property in the 
city & a public water rate on owners of such 
property. A poor rate was made in respect 
of a hereditament consisting of part of the 
aqueduct from T. to M. in the township of 
L. The method of assessment adopted by 
the corpn. & the assessment committee was 
that approved by the House of Lords in 
Kingston Union v. Metropolitan Water Boards 
No. 901, the profits basis system. For the 
relevant year tlie revenue of the corpn. in 
respect of their water undertaking was 
£'/66,043 68. 8d., including £79,099 138. lid., 
the iimount collected in respec / of the public 
water rate. After deducting the expenditure 
of carrying on the undertaking there remained 
a balance of £462,336 48. 2d., out of this, 
provision was made (i) for parent of int< rest 
Vfc dividends ; (ii) for sinking fund in respect 
of the moneys borrowed by tlie corpn. under 
the statutory i)owors for their water under- 
taking, including sums to meet expenditure 
on the construction of works, none of which 
were completed or occupied or brought into 
use until after the peritid for which this rate 
was made ; & (iii) for the promotion of the 
Bill for the Manchester Corpn, Act, 1919, by 
wliich the cori)n. were empowered to make & 
maintain further reservou^ at H. & other 
works, the construction of no part of which 
had been commenced The sum which had 
to be provided in the following year for debt 
charges in respect of moneys borrowed for 
the last-mentioned purposes amounted to 
£114,674, but there was no earmarking of 
the proceeds of the public water rate against 
this sum. I'he assessment committee, for 
the pui’poses of their valuation of this here- 
ditament, included the whole of the siun of 


£79,099 ISs. lid., the proceeds of the public 
water rate, in the gross revenue of the corpn. ’s 
water imdertaking A made no deduction in 
respect of debt charges : — Held : this sum 
should be excluded. But for the fact that 
the landlords’ charges were included in the 
account there would have been no need for 
the hypothetical tenant to raise this public 
water rate or any part of it. The sum raised 
by the public water rate was part of a larger 
sum provided to meet debt charges in respect 
of money borrowed by the corpn. for the 
construction of additional works uncompleted 
& not in occupation at the date of the rate. — 
Manchester Corpn. v. Bolton Area Assess- 
ment Committee & Little Hulton Urban 
District Council (1931), 144 L. T. 671. 

904. Add. Annotation : — ^Refd. Manchester Corpn, 
V. Bolton Area Assessment Committee & 
Little Hulton Urban District Council (1930), 
144 L. T. 670. 

920. Add. Annotation : — Generally^ Refd. Consett 
Iron Co., Ltd. v. Durham County Assessment 
Committee for the North-Western Area 
, (1930), 99 L. J. K. B. 277. 

928a. Hereditament must be assessed as pro- 

ductive or unproductive.] — In the rating of a 
water undertaking extending over several 
parishes, ascertained on the profits b^is as 
approved by the House of Lords in Kingston 
Union ct’ MetropolUan Water Boards No. 901, 
a hereditament, part of the undertakmg, in a 
parish which has been assessed on the con- 
tractor’s basis as “ indirectly productive ” 
in that parish, cannot be at the same time 
further assessed at an additional sum as 
“ directly i)roductive.” To do so would bo 
to produce that very injustice which the 
profits formula was designed to prevent. — 
Manchester Corpn. v. Bolton Area 
Assehhment CoMMi'rTEE & Westhoughton 
Urban Distiuct Council (1930), 144 L. T. 
618 ; 96 ,T. P. 60 ; 47 T. L. R. 210 ; 29 
L. G. ll. 185, D. C. 

1017. Add. Annoiaiion : — Consd. London Playing 
Fields Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 

1067a. .] — On an appeal to quarter 

sessions against a rate for the lialf-year 
ended MaI^ 31, 1928, in respect of ceH^in 
coal mines of which applts. were occupiers, 
applts. contended that, inasmuch as the 
mines had been worked at a loss since 1926, 
the rateable values thereof should bo reduced 
to nil, or, alternatively, to nominal amounts. 
On May 10, 1928, applts. entered into a new 


PART 11* SECT. 2, SUB-SECT. 3.— 
A. («). 

t 1, Extnwrdinary cost of 

eofurtructitHl reservoir during war .] — 
Fikb AsssesoR v. Dunfrrmlink Dis- 
trict CJoMMITTKK. tl929J 8. 0. (Ct. of 
Seas.) 304.— -SCOT. 


PART 11. SECT. 2, SUB-SECT. 8.~B. 

0 i. Bouses occupied by etnployece 

— Showroom for sale of gas appliances.] 
— CmKFF Qas Lioiit CJo., Ltd. v. 
Pertbshirk Assessor, Kelty Qas 
C o. V. Fu'b Asskssor. [ 1928] S. 0. 
(Ct. of Sous.) 466.— SCOT, 

PART 11. SECT. 2. SUB-SECT. 6.— A. 

d 1. .1 — OOtJSIN tJ. Edivburoh 

Assbsbor, [1928] S. O. 392. — SOOT. 


PART II. SECT. 2. SUB-SECT. 7.— A. 

n i. Whether houses let to miners 
cnHileil to deduction as being used for 
purposes of uforking miiw;. |—Cadzo\v 
Colliery Co., Ltd. v. Lanarkshire 
Assessor, [1928] S. O. (Ct. of Seas.) 
444.- SCOT. 

PART 11. SECT. 2, SUB-SECT. 18. 

n (p. 674) t. .1 — Queensland 

Deposit Bank, Ltd. r. Brisbane 
City Council. [ 1098] S. R. Q. 13.— 

AUS. 

h (p. 674) 1. Assessment made 

in one year adopted as assessment for 
following year — liemoval of person from, 
municipality.] — Pitf. removed from the 
City of T.. to the Township of Y. on 
Deo. 14. 1923. Ho paid an income 
tax to the City of T. ln^92S & to the 

32 


Township of Y. in 1924. An aaaeas- 
ment roll for the City of T. was pre- 
pared & settled in 1923, pursuant to 
bye-iaw luidor Aasesameut Act, K. 8. O., 
1914, a. 67, & pltf., then resident in 
T., was entered on this roll for Income. 
This asaeaament of 1923 was, pursuant 
to sub-sect. 6 of said sect. 67, adopted 
by the City oounoil of 1924, by bye-law 
passed Feb. 28, 1924, & the (Ilty levied 
on pltf. an income tax In 1924, which 
he paid under protest. He now sought 
W'paymont ; — Held : pltf. should suc- 
ceed. — SiFTON X. Toronto City, *1929] 
3 D. L. fl. 862 : S. O. R. 484 ; reesa.. 
ri9291 1 D. L. R. 933; 63 O. L. H. 
b7.— CAN. 


h (p. 574) U. .Irr 

Ottaw'A V. Kfait, [1931] 4 D. L. B. 
412.™ CAN. 


aa (p. 674) i. Effect of (dhangs of coa- 
difi'ons in looalUy .] — Hudson's Bat 
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leafie for a term of twenty years of part of 
their properties. Quarter sessions found 
that under the trade conditions prevailing 
at the time when the rate was made, none of 
applts.’ properties could be worked except 
at a loss, & that there was no indication that 
conditions of trade were likely to improve 
within a year ; further, that the only 
basis on which any one could have been 
found who might have entered into a tenancy 
of the properties at that time would have j 
been on the assumption that his tenancy 
would continue for a term of years & in the 
hope that conditions of trade would improve 
during that period. Upon these findings 
they rejected applts.* contention : — Held : 
(1) the expression “ term of years,’* as used 
by quarter sessions, meant a tenancy from 


year to year, which might be put an end to 
on notice ; where a colliery was actually 
l>eing worked by the occupier as a going 
concern the expectation of better trade subse- 
quent to the year of assessment was a con- 
sideration which might be taken into account 
in arriving at the true assessment ; (2) inas- 
much as quarter sessions had not included 
any matter of law which they ought to have 
excluded, or excluded any matter of law 
which they ought to have included, the 
quantum of the rateable values of the mines 
was a pure question of fact for that ct. — 
CoNSErr Iron Co., Ltd. t>. Durham Cotinty 
Assessment Committee for No. 5 or 
North-Western Area, [1081] A. 0. 890; 
100 L. J. K. 13. 242 ; 144 L. T. 849 ; 95 J . P. 
98 ; 47 T. L. II. 801 ; 29 L. G. R. 231, IT. L. 


Part ill. — Special Rate. 

1123. Add, CUatian :- [ld2S] Oh. 810. 


Part IV. — The Assessment. 


1140. Add, Ciiaium .*- 97 L. J. K. B. 10. 

Rating & Valuation Act, 1925 

(c. 90), Sched. I., provisions 11, 12.] -By 
provision 12 of Sched. I. to the Rating & 
Valuation Act, 1925 : “ No person who is a 
member of any committee to whic'i the j 
duties of the rating authority with respect I 
to the preparation of the valuation list are ? 
delegated shall be qualified for appointment 1 
as a member of the assessment committee.” | 


A rating authority ))iid n))pointed a sub- 
committee to ilx the values of r)ropert-ies in 
the district for the purpose of the prepara- 
tion of tlie valuation list. ITujy apjiointed 
P. G. members thereof, suhseriuonUy 
appointed the same two |»er8ons as their 
representatives on the resp. tiHfic.ssincnt com- 
mittee. The applicant had given notice 
of objections to his asatjssmeiit to the resp. 
committee, on learning the above facts, 


Co. V, Prince Albert, ll«3()I 3 
W. W. R. 81.— CAN, 

dd (p. .574 ) i. lirUMje over international 
river — Whether doctrine of “ ad medium 
filum " applies.] — lie Fort Erie Vil- 
lage & Buffalo & Fort Erie Purlio 
Bridge Co.. fl928l l D. L. R. 723 ; 
61 O. L. R. 502.— CAN. 

n (p. 575) 1. Lands converted from 
** dry^* to ** — Secretary of 

State for India r. Ramanujaciiart ar 
(1928), L. R. 55 Ind. App. 289. — IND. 

r (p. .075) 1. J^oper deductions 

from gross income.] — (1) A joint stock 
trading; oo. boiiig assessed for income 
by a tilty corpn. was held to have no 
rigrbt to deduct from its gross rccicipts a 
sum received from a building oo. for 
dividends upon shares of the building 
CO. ovtmed by the trading c<3. The 
profit from which the dividends were 

S aid by the building co., though 
erlved'from rentals or real property, 
& therefore not subject to assessment 
as income of tlie building co., were not 
received by the trading co. as rentals. 

(2) The amount of the allowance for 
“ overhead expenses " should be fixed 
& determinable In the proportion which 
the amount of non -taxable income 
bears to total gross income. 

(3) The trading oo., having power 
under its charter to acquire, bold, & 
sell the bonds & shares of other in- 
corporated cos. purchased shares & 
bonds of the A, Co. : &, to finance the 
purchase, borrowed money from a 
bank : — Held : in the clrcumstan^ 
Intereit paid by the trading co. to the 
bank upon the money borrowed should 
not, in fixing the amount of the trading 
oo.'s assessable income, be deducted, 
as being expenses or carrying charge^ 
from the gross receipts . — lie W^i^ce 
Realty Oo. 8l Ottawa, 119291 4 


D. L. R. 784 ; 64 O. L. R. 2(55 ; affd. 
as to O) tii (2) : revsd. as to (3), 1 19301 
S. C. 11. 387 ; 3 D. L. R. 417. -CAN. 

tw. Deduction in respect of — Works I 
used /or manufaciare of steel — What arc 1 
— Not VHtrks vreparing scrap metal for ) 
sale to steel manufaalurerH.] - j 

Jackson & Co. (Iron Mehchavth), 1 
Ltd. V. Glasgow AasKSHOii, [1928) j 
S. C. 416.— SCOT. I 

fx. Works for refining crude oil | 

— What are — Works firr refining Uir.] -- 
James Ross & Co. (Lime VVhahk), ; 

Ltd. V. SnUMNOSHIHE AasEssou, j 

1 1 928 1 S. C. 4 20.— SCOT. i 

gy, ManufarUrry- What is— Not , 

cellars dr UHirehmise used for “ quieting,** 

** fining,** hotUing d' nmturing hrer.] - ■ 

Whitbread Co., Ltd. r Edinburgh ! 
Assessor, {19281 S. C. 425. — SCOT.. | 

— — Not xmrehouse, ! 

stores dr workshops of whisky blender. ] — j 
John Walker & Sons, Ltd. ». Kil- j 
MA KNOCK Assessor, {1928} S. C. 430. i 
—SCOT. j 

•b. Dislillerp — Btmded uxtrehouses j 
aimrl from distilUry ~ Whether whoU 
entitled to deduction as manufactory.]" • 
Distillers Oo., Ltd. v. Kdinbuk^ih 
assessor. {19281 8. O. (Ct. of Sees.) 
435.— SOOT. 

sc. Bonded warehtruse forming 

integral part of disliUery — Whether whole 
entitled to deduction as manufaciftry .] — 
Lanarkshire Assessor v. Dibtilijsrs 
Co-, Ltd.. {19281 S. C. (Ct. of Se«B.) 
439.— SCOT. 

Erected on ground rented 

hy manufadurer — Whether wfs-ks d: 
ground emitted to deductions .] — London ; 
& North-Eastern Ry. Co. v. GLASfRjw ) 
AssKBSon, [19291 S. C. (Ct. of Sens.) 
325.— SCOT. 


tf. Gravdstund d" buildings erected 
for {/rri/honnd rm'ing ^rrtrA:. J ■ Huoti'IHII 
GRicvfiouNi) PAi'iNG <>)., Ltd. v, 
Glasgow Assi-sctoit, {J929J H. 0. (Ct. 
of .ScHH.) 2K5. SCOT. 


sh. Manufactory- - l*arl of jfrwesM 
carried on at sa •urate uu>rks Whether 
lohole entiilrd fo tii ducUrni.] GLAHUr>w 
Ahhkssou i’. Si’o'ri’iHii 'J’uhk Co., Ltd., 
[1928] H. C. (CL of Hchh.) 4(5(1. -SCOT. 


Sli/res, vsirehouscs or other 

Hutgejcts asmeiated with but not forming 
integral part of manufacUn u Whether 
lektue entitled to dediudioh 1 JoHN 
I. ENG it Co., f.TD. V. Dundee Assi<>iSOR, 
IIGNDEK ASSBHHOJC V. JK*N BlU>H. 

Buiht & Co.. Ltd., Dundee ahhkhhoh 
r. Caiud (Dundee), Ltd., 'Ikll & 
SiMK V. Dundee Ahskshor, DisTiia.Kits 
Co.. Ltd. V. (Jlasgow Ashessoh, fl929) 
S. C. (Ct. of Bijsrt.) 3 1 5.- SCOT. 

■1. Premises used ftr eoVl storage. 

— dr mnnufaclnre of ice. -Whether 
premises eyntitUd to dedxurtion.] — Milne, 
William, I.'id. v. Glasgow Ahsicssor, 
Union (^old Storage Co., Ltd. v. 
Glasgow Asserhou, [1929] H. C. ((Jt. of 
Sews.) 296.- SCOT. 

gm. Combined iron dr steel vrorlcs — 
Whether to be trexdetl as unum quid for 
tmrposes of deductions.] — Colville 
David & Sons. Ltd. e. AVMSinRE 
Assessor, {1928] B. C. (Ct. of Hess.) 
460. - SCOT. 


go. Carting ctmlractor’s premises — 
omprising dtdtles, workshops, etc . — 
apaJbte. of being let for sejrarale occupa- 
an— Whether whole to be treated as 
num quid.] - Co WAS & Oo. v. Edin- 
LTiGH Assessor, CJowan & O). t>. 
Hj^soow Assessor, {10281 a. C. (Ct. 

f 3 A',i\ -■ SCOT- 
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obtyained a rule nisi tor a prohibition to that 
committee from hearing & determining his 
objection ! — Held : (1) a writ of prohibition 
would lie to an assessment committee ; 
(2) within provision 12, the duties of the rating 
authority with respect to the preparation of 
the valuation list had been delegated to the 
sub-committee of which P. & G. were 
members, &, consequently, they were dis- 
qualified from sitting on the assessment 
committee under provision 12, although 
ab the time of their appointment thereto they 
were not disqualified ; (3) P. & G. were not 
interested “ otherwise” within provision 11, 
which refers to an interest ejuftdem generis 
€is that of an owner or occupier. — 11. v, 
Noimi WoHCESTBRSimiE Assessment Com- 
Mrn'EE, Ex p, Hadley, [1920] 2 K. B. 397 ; 
98 L. J. K. B. 605 ; 141 L. T. 667 ; 93 J. P. 
199 ; 46 T. L. R. 626 ; 27 L. G. R. 468, D. O. 

1146b. Jurisdiction of , High Court — Pro- 

hibition.] — R. v. North Worcestershire 
Assessment Committee, Ex p, Hadley, 
No. 1146a, ante. 

1158a. Return required by rating authority — 


Form — Validity,] — Defts. for the purpose of 
making a new valuation list under Rating 
& Valuation Act, 1926 (c. 90), s. 40, having 
served a notice on pltf. requiring him to 
make a return of certain particulars, including 
“ gross takings & outgoings ” of his licensed 
premises &, other particulars not contained 
in Rating & Valuation Act (Retuims) Rules, 
1926, Sched., pltf. commenced an action 
for a declaration that the form of returns 
required was illegal, unauthorised ultra 
viresy &> called evidence to prove that the 
ofTcnding rcciuisitions w^ere not “ reasonably 
required for the purpose of carrying out this 
Act ” within the above sect. : — Held : pltf. 
had proved his case & was entitled to the 
declaration claimed. — Grant v. Knares- 
HOROUGii Urban Council, [1928] Ch. 310 ; 
97 L. J. Ch. 100 ; 138 L. T. 488 ; 92 J. P. 
30 ; 44 T. U. R. 224 ; 26 L. G. R. 165. 

1159. Add. Annotation: — As to (2) Refd. R. v. 
West Norfolk Assessment Conunittee, Ex p. 
Ward (F. B.) (1930), 94 J. P. 201. 

1164. Add. Annotation : — Consd. Kingston Mill, 
Stockport V. Owen (1928), 141 L. T. 161. 


Part V.— Making of the Rate. 


Sect. 2. — Amendment op Hate (Vol. 

XXXVIll., p. 685). 

Adil the following case : — 

1184a.. Duty of rating authority to alter ** then 
current rate ** — On alteration of valuation list 
by assessment committee.] — Appits., in Jan. 
1027, gave notice of objection to the valua- 
tion list, ifc relief was refused by the assess- 
ment committee. In Nov. 1927 the new' 
assessment committee which came int ;0 being 
on Apr, 1, 1927, reconsidered api)lta.’ objection 
iS: granted relief, as from Apr. 1, 1926. They 
altered the valuation list accordingly, but the 
rating authority refused to alter the 
book, on tlie ground that the assessment 
committee could not make their recon- 


sidered decision relate back to the earlier 
rating period in which the objection had been 
originally taken Sa decided : — Held : it was 
the duty of the rating authority to alter 
their then cuiTent rate ” on receipt of 
notice from the assessment committee, & 
“ then current rate ” meant the rate current 
at the date of the objection. — Kingston 
Mnx, Stockport, Ltd. v. Owen (1928), 141 
L. T. 161 ; 93 J. P. 68 ; 46 T. h. R. 107 ; 27 
L. G. R. 12, D. O. 

1193. Add. Annotation : — Refd. A.-G. v. Leeds 
Oorpn., [1929] 2 Ch. 291. 

1225. Add. Annotation : — Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 


Part VI.- 

1297a. No appeal from sessions on question of fact | 
— What Is question of fact —Quantum of rate- 
able value of mine.] Consent Iron Co., i 

liTD. V. Durham County Assessment Com- j 
MI'ITEE FOB No. 5 OB NORTH- WESTERN ArEA, 
No. 1057a, ante. \ 


-Appeals. 

1297b. Appeal from Divisional Court to Court of 
Appeal — Time for.] — Bottomley v. West 
Derby Assessment Committee, Mersey 
Docks & Harbour Board v. West Derby 
Assessment Committee, Bottomley v. 
Mersey Docks & Harbour Board, Bot- 


PART IV. SECT. 2, SUB-SECT. 1. 


n (p. 680) 1. .] — VA.H80N r. 

Tow'n op Vkorevillb (1916), 34 
W. L. R. 604.— can. 


M (p. 680) i. Error as to otnur- 

— Kuitmm V . Shepard (Alta.), 
[19271 3 I). L. R. 3.‘i4: [1927} 2 

W. VV. R, 330 : aXr.i., 1 1928! 3 D. L. R. 
887 S. C. U. 487.— CAN. 


l(p. 681)1. .1— /teOKimAN- 

TOWN LaKK DlSTlUrT SKWBRjJ OOMR'^. 

Ex p, Calhoun (1863), 10 N. B. R. 
(6 AH.) 464.— CAN. 

q (p. 682) i. *' Parcel ” — 

What is.y—Pe McBride (1927), 38 
B. O. R. 431.— CAN. 


PART V. SECT, 4, SUB-SECT. 1. 

tb. Expense , of aquedwt.] — St. Hya- 
CINTHK (IKUVRK DU PATRONAGE Dfi) 

V. St, HYAri.NTKK City (1926), Q. 11. 
41 K. B. 480.— CAN, 

PART V. SECT. 4 , SUB-SECT. 2.— C. 

• 0 . Oovt*n%ment annuity.] — Held: the 
annuity paid to a pei-Hon by virtue of a 
Dominion Oovornment annuity con* 
tract, hsuod under the provlsfona of 
7 & 8 Edw. 7, o. 5, la “ income ** 
within Income War Tax Act, 1917, & 
is not issned free of taxation. — 
Kennedy v. Minister op National 
Rkventte, 119291 Ex. O. R, 36.— CAN. 
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PART VI. SECT. 1, SUB-SECrr. 1. 

b (p. 600) i, .] — Observations 

upon the impropriety of members of a 
vaiuatlon oommlttee taking part in 
the decision of a oose, in which they 
have a personal interest. — Lanark- 
shire Assessor v. O'Hara, [1928] 
S. O. 391.— SCOT. 

b (p. 600) ii. To report to muni- 

cipal council .] — Ck>LQUUoDN v. Dris- 
coll (1894), 10 Man. L. R. 264.— 
CAN. 

b (p. 600) iii. Appeal against 

eqyuUised assessment — Under Public 
ScJiools Act .] — On an appeal against 
the equalised assessments made under 
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TOMLBY t). Liverpool Grain Storage & 
Transit Co., Ltd., No. 226ee, ante. 

1309. For “ affg.*' read “ revsg.** 

Add, Annotation: — As to (1) Consd. R. v. 
West Norfolk Assessment Committee, Ex t>. 
Ward (P. B.) (1930), 94 J. P. 201. 

1821a. Appeal by county valuation committee 

— Against several assessments — One notice 
sufficient.] — Where a county valuation com- 
mittee appointed under Rating & Valuation 
Act, 1925 (c. 90), 8. 18, appeals to quarter 
sessions in respect of the avssessments of a 
number of hereditaments in the same assess- 
ment area, it may serve one notice of appeal, 

& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
are served upon all persons who would be 
entitled to be served if separate appeals were 
lodged. — Glamorgan. County Valuation 
Committee v. Barry Area Assessment 
Committee, [1931] 1 K. B. 157; 99 L. J. 
K. B. 610 ; 144 L. T. 203 ; 94 J. P. 238 ; 
46 T. L. R. 635 ; 28 I . O. R. 523, D. C. 

1328a. Where one ri«4ice of appeal against 

several assessments.]- Gr.A.MORGAN County 
Valuation Commiitek v. Barry Area 
Assessment Committee, No. 1.32 la, ante. 

1332. Add. Annotation : — Consd Embleton v. 
Norwich Union Life Inscc. Soc., Norwich 
Union Life Insce. Soc. v. Embleton (1927), 11 
Tax Cos. 681. 

1381. Add. Annotation : — As to (2) Consd. 
Glamorgan County Valuation Committee v, 
Barry Area Assessment Committee (1930). 
99 L. J. K. B. 615. : 

1392a. Next sessions after date of rate — Not date i 
of realisation of grievance — County Rate Act, I 


1852 (c. 81), s. 22.] — The appeal given by 
above sect., to a parish which is “ aggrieved 
by any rate or as.sess!nent ** made upon the 
county rate basis to “ the next quarter 
sessions of the peace after such cause of appeal 
shall have ariseu ” must bo brought to the 
next practicable quarter sessions after the 
parish is in fact aggrieved by the rate ; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate which alTocted the parish 
of M. was made in Oct. 1904. In .Ian. 1906, 
as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard asalTected that parish. cSl also against 
the rate existing u]>on t hat basis or standard, 
they alleging that they only knew of the 
result of the appeal by the railway co. tVt its 
ellect on the county rate b/isis on Mivr. 28 : — 
Held : the pari.sh council hatl not appealed 
against the county rate to the next quarter 
sessions after the “ caiise appetil ” hod 
arisen within above sect., k. therefore the 
quarter sessions liad no jurisdiction to enter- 
tain the appeal against the rate. — W jwt 
Riding of Yorkshire (.’oitntv Uouncil v. 
Middleton Parish Cohnc il, [1906] 2 1C. B. 
157 ; 75 L. J. IC. B. 185 ; 91 U. T. 785 ; 70 
,T. P. 326 ; 22 3\ U. U. 493 ; 4 i>. G. ii. 624, 
D. 0. 

ii,notaUom : — CoDSd. (JlaruorKun (Jouuty Ciniac.ll v. liarry 

OviM*HtM?rs, fly 121 Iv. H. (102 : H. y. ()iirn.U‘V;>iisOlrt*i J,I. 
p. Caro.'irvoti (Joiiiity Oouncil, (liHS) I R. 6. 2S0. 


Part VIII.- Recovery of Rate. 


1464. After this case in cross-reference 

“ Poverty of ratepayer.] — See Rating k Valu- 
ation Act, 1925 (c. 90), s. 4” read “ s. 2 (3), 
(4) ” for “ s. 4.” 


1477a. — Depends on actual occupation.]-- 

J^ONDON (iOONTY UoUN(lL V. UaGKNEY 
Borough Counihl, No, 37a, ante. 


l^ibllc ScboolH Act, 8. 133, an amended 
by 1928, c. 48, 8. 13, the only queHtion 
for the Judge to decide Ih whether the 
e(iuallf.er has done wbut the Ht4itute 
BH ainendt'd nMiulren him to do, i!.«. 
made hin oqiiallwatlon on the basis of 
the c<|uall>^Hilon made by the Munitohu 
Tax Commission. — /fc I’ublk’ Schools 
Act. He BKADHE,Foi;n School Disruirr, 
[19281 3 W. W. 11. 310.— CAN. 

b (I>. fiOO) Iv. liiKird of Hemsinn 

cf* I’nluatitm — To ntfiie itnae . — QurMtum 
of — He WiNvicRo Charter. 

[19281 I W. \V. R. 613.— CAN. . 

b (p. 600) V. .) — He. Vancouver 

Incori'oratio.v Act & Ca.napian 
VA(' inc IlY.. [1930] 4 D. L. It. 80.— 
CAN. 

1 (p."601) I. .) — B. was a 

tenant of property in a city when an 
assessor was making his rounds, & she 
was correctly ent.ei^ on his roll bm a 
separate school supporter. Some time 
later, before the roll w’lis finally 
revised. B. vacate<l the premises Sz 
they were oexsupied by Hiiother rc-Ment 
w'ho w'as a public sctnml supporter : — 
Held: althoiu^h the entry of B.’s 
name was not an error at the time it 
was mmle. It he<'«mc an error I>efore 
the roll was flnsily returned, & the 
alisence from the roll of the new 
tenant was an omission ; ftc the error 


as to one tenant & the orniHKioii os to 
the other wenj, upon a proper ufoKjal, 
open to correction by the ct. <»f le- 
viHion or by the c-ounty ct. JikIec tu»on 
appeal from the ct. of revihlori.- - Ah’ 
llAYACK, II929J 3 D. L. K. 480 ; 64 
O. 7.. H. 1 1.— CAN. 

bb (p. 601 ) I. iMtidri Voluatvm 

dppv^il (Jrrurt - A jtpeol luit inrolring 
qihmHoh of mine. ] <il.AH<sow 
r. CiLAHOOW CoHcv., 1 19291 .S, C. (Ct, 
of .Sess.) 291. - SCOT. 

ti fp. 601) i. — IiV Frahkh’h 

Apckal, Ife. Wfvmpko Ciim'teit, 
[1927] 4 1), L. H. 213 , (1927) 2 

W. VV, H. 600 ; 36 Man. L. R. .'.97.— 
CAN. 

tt (p. 601) Ii. .1 — Quinn v, 

Saj.mon Arm, [1929] 4 D. L. U. lOBo; 
40 B. C, R. 111.— CAN. 

tt (p. 601) fil. A complaint 

having been made to a et. of revision 
iiarjiinst sn as».F<Ksmerit It meredy iIIh- 
nilssod the complolnt & ordt*rt»d n n<‘W 
aKscssnieiif. 'rwf> days laU.T It ado[ded 
the us-«?HHeir’s rej.ort r.f the new a.-ises.-* 
nicnt which p<ali»ced the ff»rtiier 4i*vHCMh- 
n»ent Held : the taxpuj'er could not 
he deprived by said pr^icedure of his 
riRht of appeal to the JudRc of the 
county ct. — B aikp v. West Kilpona.v, 
[1929] 4 D. L. II. 300; 2 W. W. it. 
iOO ; 38 Man. L. R. 232,— CAN. 
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XX (p. 601) j. Method of appeal 

laid dourn hp ULcinp sfa/wi; , ) Oiiak- 
LoriK’nm.N r. Ta.n'J'on, [1 930] 4 

i>. L. It. 61. - CAN. 

BO. Whethr.T tnirnul trh.€re rx-otHfirU 
hoH furniaheji Htatement of ealae.] ‘ 
Hi hi : wbcti ti ptM’Hori htis, under [jarfls 
Vuluntlori (.SeoHtind) Act, «. 7, 

furuLhed the /isHi-KNor with a written 
t l!ifcint*ut f»f viiliie, he (■^ not theruhy 
burred fn>iM tH>pe»>lbif*’, under seed. 9 
ttf tlie Art, nFTMlnst Ibut. value as 
c X e« iHr I ve, . ( > w r ' i: N H rc a rii ( ’i ; n l» c- 
IJttf'HK Society, Ltp. v. Fikb 
AsHKHHtm. |I92‘.I] 8. O. (Ct. of SohH.) 
280.- SCOT. 

PART VI. SECT. 1. SUB-SECT. 7. 

■ I. 7’iw.r for brintfing 

oc/fon.]— Barwh & Co. V. Gap No. 3 
Rural Municipalcty Sc Hiss. (192.‘>) 
3 t). L. R. 738 ; |l92/i) 2 VV. W. R. 
618; 10 Husk, L. T. .660, -CAN. 

PART VIII. SECT. 1. 

6 (p. 621 ) 1. IV hat defenren awiU- 

ahle.]- Villaok ok Haoeiisvtllr w, 
HA.\fBLrroN. (19271 4 U. L. It. 1044 ; 
61 O. L. R. 327.— CAN. 

e fp. 621 ) ii. hffect of difdraining 

on right Ut sue.] — When a rural munici- 
pality distrains under Rural Munici- 
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1488* Add, AnnotcUion : — ^Refdt L. O. 0. v. Hackney 
B. 0., [1028] 2 K. B. 688. 

1626a. EfTeot of oompoun^ng allowance — On pro- 
ceedings for recovery under Poor Rate Assess- 
ment & Collection Act, 1869 (c. 41), s. 2.] — 
Where owners are rated instead of the 
occupiers, the fact that the owners are 
entitled te an allowance if the rate is paid 
by a certain date does not preclude the rating 


authority from enforcing at an earlier date 
pajinnent of so much of the rate as is recover- 
able at one time under Poor Bate Assessment 
& Collection Act, 1869 (c. 41), s. 2. — Lowery 
V, Kingston-upon-Hull Corpn., [1030] 
1 K. B. 368 ; 73 Sol. Jo. 819 ; 8uh nom, 
Lowery v, Hull Corpn,, 99 L. J. K. B. 
127 ; 142 L. T. 286 ; 94 J. P. 60 ; 28 L. G. R. 
27 ; 46 T. L. R. 67, D. C. 




pallty Act, R. S. 8., 1920, for overdue 
taxes, its rlfipht to recover Jndcrment 
for the taxes as a debt is suspended 
while the distress exists & until the 
sale thereundor, slnoe although the 
Act provides that overdue taxes may 
be recovered by distress Si also by 
action as a debt It does not provide 
that these remedies may be pursued 
concurrently. — Qifli.ASON v. Rural. 
Municipality of Foam Lakb Sc Ward, 
(1929J 2 D. L. R. 386 ; 1 W. W. R. 
233 ; 23 8. L. R. 359.— CAN. 

s (p. 621) iii. Against purchaser 

of land — Effect of War Itevenue Amend- 
ment Ad, 1926, s. 6.] — field: the 
expression ** the personal covenant to 
pay ’* In above sect, means ** any 
personal covenant to pay," & thereby 
protects a purchaser from actions to 
recover on a covenant to pay interest 
or taxes as well as on one to pay the 
purchase-ipouey, even thouffb the 
taxes agreed to be paid by toe pur- 
ebasor have been paid by the vendor. — 
KoueoN V. Graham, 11929) 4 D. L. R. 
902 ; 3 W'. W. R. 149 ; 38 Mon. L. R. 
336.— CAN. 

• (p. 621) Iv. Jn summary way — 
Impost sanctioned under Water Ad, 
1912.]— The Impost sanctioned In 
Water Act, 1912, s. 88 (1), Is a rate 8c 
may be recovered In a summary way 
in accordance with the prooeduro 
prescribed by sect. 89 p) of that Act. — 
Jttc JAMinSON, Ex P. OURIflTlAN (1928), 
28 8. R. N. 8. W. 275.— AUS. 

n (p. 621) I. .1— 

Clarv V. Houlay (Out.), 11928] 2 
D. L. R. H4.— CAN. 


n (p. 621) li. Lessee ,] — 

Hkydkn V, Castlb (1888), 16 O. R. 
267.— CAN. 

p (p. 621) i. Mayor.] — 

Ghkenhtrkkt V. Paris Hvduaulic 
Oo. (1874), 21 Gr. 229.— CAN. 

q (p. 621) 1. Reeve.]^ 

Totten v, Truax (1889), 16 O. 11. 490. 
—CAN. 

bb (p. 621) I. .1— 

Trtrault V. Vaughan (1899), 12 
Mon. L. R. 457.— CAN. 


bb (p. 621) 11. 


-. 1 — 


BaNNATYNE V. l^RITCHARD (l®06), 16 
Man. L. R. 407 ; 5 W. L. B. 478.— 
CAN. 

bb (p. 621) 111. Affricultural 

co-operatioe association .] — Mbasner v. 
Bknokrt, (19271 3 D. L. U. 938 ; 
(19271 2 W. W. li. 713 ; 31 Sask. L. R. 
572 ; oaryino, (19271 3 D. L. K. 205.— 
CAN. 

bb (p. 621 ) iv. Life tenant 

— Wfiether rights of remainderman 
dcfeaietl.] — A life tenant cannot by 
defaulting in the payment of taxes Sc 
then acqidriug the tax -sale title. Instead 
of rtHloemiiig, defeat the remainder- 
man’s rights. — M ayo «. LEnx>v8Ki, 
(10281 1 W. W. R. 700.— CAN. 

dd (p. 621) 1. .1 — Connor 

V, McPherson (1B71), 18 Qr. 607. — 
CAN. 

ft (p. 621) 1. .)— 

Oemmel V. Sinclair (1885), 1 Man. 
L. R. 85,— CAN. 

kk (p. 621 ) 1. Lola on plan 

in registry n(4 duty certified by tur- 
ecl/fw.]— A ston v, Innis (1878), 26 
Gr. 42.— CAN. 

kk (p. 621) U. Fixtures-- 

BuHdings <£* machinery.] — Buildings 

erected by the owner ox land for use 




(1862), ’^2 

— 

(1868), 16 
Whether 


In the making of bricks held to form 

S art of .the realty, although some of 
[lom were attached to the land by 
nothing but their own weight. They 
therefore became the property of deft., 
who became registered owner of the 
land in pursuance of the purchase 
thereof at a tax sale under Assessment 
Act. Gertalu machinery in said build- 
ings was also held part of the realty. — 
McOutohbon V. Liohtpoot, [1928] 2 
W. W. R. 240.— CAN. 

U (p. 621) I. .1— Be Hen- 

derson (1861). 7 Man. L. R. 481. — 
CAN. 

11 (p. 621) if. .1— Be Caret 

& Lot 66, Sub-division of Lot 39 E., 
St. John (1893), 9 Man. L. R. 483. — 
CAN. 

11 (p. 621) lit. ^.1 — Rush v. 

Pembina (Alta.). (19271 1 D. L. R. 
394 ; (19271 1 Vf. W. R. 215.— CAN. 

qq (p. 621) I. How 

far deed conclusive.] — Akohibald v. 
VouviLLB (1891), 7 Man. L. R. 473. — 
CAN. 

iq (p. 621) li. 

— .4(’'hultz V. Alloway (1894), 
Man. L. U. 221.— CAN. 

It (p. 621)1. 

Weeoan V. McDiarmid 
O. P. 499.— CAN. 

LOUNT * V, WALmNOTON 
Or. 332.— CAN. 

e (p. 622) I. 

seal wilul, 1 — McRae v. Corbett (1890), 
6 Man. L. U. 426.— CAN. 

• (p. 622) li. .1— 

N ANTON V. VlLLENRUVB (1894), 10 
Man. L. R. 213.— CAN. 

• (p. 622) iii. Deednoi 

in duplicate.] — Nanton v. Villkvbuve 
(1894), 10 .Man. L. R. 213.— CAN. 

9 (p, 022) Iv. Injunc- 

tion to restrain issue of deed — No bye- 
law passed .] — Jamrs v, Bell, 11 
C. L. T. O^KJ. N. 57.— CAN. 

• (p. 622) V. Amend- 

ment of Tax liecavery Ad, 1919 (e. 20), 
a. 44a.) — Thacker v. Smoky Lake 
Municipal Bistrict, Shearer v. 
Smoky Lake Municipal District, 
A.-O. OF Alberta v. Smoky Lake 
Municipal District, Pkli.kttkr v. 
Opal Municipal District (A1^.), 
(19241 3 W. W. R. 929.— CAN. 

g (n. 622) I. .1— 

If when land has been sold by • a 
rnunlclpHlIty for taxes the notice pro- 
vided for by sect. 42 of Tax Recovery 
Act, or in lieu thereof that provided 
for by seot. 9 of Tax Sale Relief Act, 
1922, has not boon sent to the owner 
the sale is invalid. If iu an action by 
the o\^Tier to recover damages for the 
wrongful sale be testifies that he uever 
received said notice & the ct. sees no 
reason to disbelieve him, the onus is 
on the municipality to prove that It 
was sent. — Kownatzki v. Bear Lake, 
MunicipalDistrict, 1193013 W.W. R. 

; (19311 1 D. L. R. ,334 : revsd. on 
other grounds. (19311 I W. W. R. 757 ; 
2 D. L. R. 318.— CAN. 

n (p. 622) I. .)— 

Doe d. Upper v. Edwajrds (1849), 6 
U. C. R. 594.— CAN. 

n (p. 622) H. .]— 

Donovan p. Hooan (1888), 13 A. R. 
432.— CAN. 

bb (p. 622) i. ,] 
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— White v. Municipal District of 
.INOA & PIDOEON, 119291 I D. L. R. 
360 ; 1 W. W. R. 172 : 23 Alta. L. R. 
585 ; revsg., [1928] 3 D. L. R. 829 ; 8 
W. W. R. 251.— CAN. 

dd (p. 622) I. Notice 

to mnrlgagee of application for title sent 
to ujrong address dt not delivered.] — 
Howe v, Kipp, [19271 3 D. L. R. 1048 ; 
(1927) 2 W. W^. R. 522 ; 21 Sask. L. R. 
637.— CAN. 

ff (p. 622). Revsd., [im] 1 D. L. R. 
1063 [1927] 8. O. R. 50.— CAN. 


_gg(p. 622) 1. 

Rush v. Pembina (Alta.), (19271 1 
D. L. R. 394 ; (19271 1 W. W. R. 216. 
—CAN. 

kk (p. 622) I. 

.1 — Donovan v. Hooan (1888), 

15 A. R. 432.— CAN. 


ggg (p. 622) 1. .1 

— SUM.MBRLAND DEVELOPMENT (3o., 
Ltd. V. SUMMERLAND, (19281 4 D. L. R. 
268 ; [1928J 3 W. W. R. 145.— CAN. 

mmm (p. 622) 1. 

.1 — Hill v. Macaulay (1884), 6 

O. R. 251.— CAN. 

mmm (p. 622) ii. — ^ 

.] — Reed v. Smith (1884), 1 

Man. L. U. 341.— CAN. 


mmm (p. 622) ill. 

.1— Tbtbault V. Vaughan (1899), 

12 Man. L. R. 457.— CAN. 

rrr (p. 622) i. ^]— 

Grbenstkeet V. Paris Hydraulic 
Co. (1874), 21 Gr. 229.— CAN. 

Ut (p. 622) i. .1— 

Wood v. Birtle (1887), 4 Man. L. R. 
415,— CAN. 

k (p. 623) I. .]— 

McDonald v. Kobillard (1863), 23 
U. C. R. 105.— CAN. 

r (p. 023) 1. Whether aaU 

conducted in fair, open <Sr proper 
manner .] — Donovan t). Hogan (L888), 
16 A. R. 432.— CAN. 

r (p. 623) II. .1— 

MoRae V. Corbett (1890), 6 Man. 
L. R. 420.— CAN. 


r (p. 623) Ui. .1— 

Scon’ V. Imperial Loan Co. (1896), 
11 Man. L. R. 190.— CAN. 

dd (p. 623) 1. Right to 

recover damages against municipality — 
Assessment Ad, R. S. M, (c. 101), 
8. 192.1 — Clemons v. St. Andrews 
( 1896), 11 Man. L. R. 111.— CAN. 

oo (p. 023) 1. Pro- 

perty not sufflcientty defined or described.] 
— Townsend o. Elliott (1861), 11 
C. P. 217.— CAN. 

oo ip. 623) li. .1 

— Domanisky V. (YrZORRALO (1921), 
62 D. L. H. 524 ; 55 N. S. R. 1.— 
CAN. 

pp (p. 623) 1. Issued 

under repealed statulc .] — Nanton v. 
ViLLBNBUVB (1894), 10 Man. L. R. 
213.— CAN. 


nnn (p. 623) 1. Burden of 

proof — Of invalidity.] — McRae v. Cor- 
BBTT (1890). 6 Man. L. R. 426.— CAN. 

nnn (p. 623) 11. — : Of 

validity.] — Allowat v. Campbell 
( 1891), 7 Man. L. li, 506.— CAN. 


ooo (p. 623) 1. Bidding 

more P an a uount due for taxes an t rods 
— Effed of.y^Re Dunn Sc Expropria- 
tion Act (1898), 12 Man. L. R. 78.— 
CAN. 
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1536. Add, Annotation : — Refd. Oonsett Iron Co. 
V, Durham County Assessment Committee 
for No. 6 or North-West Area (1930), 99 
L. J. K. B. 277. 

1545»* Annotation : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 203. 

1546. Add, Annotation . : — Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 203. 

1603. Add, Annotation : — Consd. liCwis v, Elgv 
(1927), 11 Tax Cas. 723. 

1616a. Time for hearing appeal.] — When it is 


impossible for justices to dispose of their 
list by Mar, 31, they have jurisdiction after 
that date to hetir an appeal of which notice 
was given at t he proper time, &, if the parties 
are not ready for trial as soon as the justices 
ai'e able to hear the appcvtl, ti»e jtistices have 
a discretion to postpone the hearing, so that 
they may have proper materials before them. 
— li. V , IjONoon County .IJ., Ex p. IjOCKK 
I.ANc’ASTER A: .Johnson (W. W. & B.) & 
Sons, Ltd., [1929] 1 K. B. 81 ; 98 L. J. K. B. 
44 ; 139 L. T. 009 ; 92 J. P. 183 ; 44 T. L, li, 
728 ; 72 Sol. Jo. 684 ; 20 L. G. H. 649, D. C, 


ooo (p. 623) if. Mortgagee — 

Taking assignment of tax sale certijlcaie 
dP* ohtaining title — Extingnishment of 
wnrfgngor *s rights. J — F a RRO w v. 
Massey -Harris Co., Lto., [1927] 3 
D. L. R. 997; [19271 2 W. W. R. 539 ; 
21 Saak. L. R. 610.--CAN. 

ooo ^p. 623) ill. St/t< ‘merit 

in certificate of title that title stihjcci to 
existing leases— Effect o/.f—flUKV /jiUK 

V . Srafred, [19271 3 D. L. R. 280 ; 
H9271 2 W. W. R. te7 ; 36 Mon. L. U. 
469.— CAN. 

ooo (p. 623) Iv. — ^ Issue of 

ceriifirnie of tUle — Effect of — On judg- 
merd far alimony filed against land .] — 
Pe Smith, He l.Avn Titles Apt, 
[192.51 2 D. L. R. 556: [1925) 1 

W. W. R. 1067 ; 19 Soak. L. It. 577.— 
CAN. 

ooo(p. 623) V. iVo Ualrility 

to rnftrf gages for rentals received .] — 
National Trust Co. v. Barker, [1931] 
3 D. L. II. 583.— CAN. 

k (p. 621) i. Time for 

bringing. ) — Greenstrert v. Paris 
HVDiiAULio Co. (1874), 21 Gr, 229. — 
CAN. 


k (p. 624) II. Cofta— 

Liatrihly of purchaser.] — ni.ANCHARD 
tJ. SCANLAN (1885), 3 Man. L. li. 13.— 
CAN. 

d (p. 624) I. .1— 

He Lewis & Phalen (N. W. T.) (1905), 
1 W. L. R. 36.— GAN. 

a (p. 624) i. Meaning 

of ** J— -There la a "aalo" within 

the meanlnff of “ sale ” In Tux Recovery 
Act, R. 8. A., 1922, b. 21 (1), as 
amended by 1923, h. 28, when a bond 
fide. aRTecmeiit haa been made to w'll 
to n puTOhaMcr at the anct.lon sale 
»utboriHe<l by aald Act.— Stavpaud 

Tri’ST Co. V . Mir.\irii»Ai.iTY ok 

Stewart, [19291 2 D. L. H. 271 ; 1 
W. W. R. 660 : 21 Alta.. L. R. 56 ; 
r(‘vsg., 11 928 j 4 D. L. It. 802 ; 3 W. W . K. 
409.— CAN. 

f (p. 624) i Purchaser 

of land sold under «<«crfe.l— Tun rill v. 
IWUILL (1877), 7 11, 142. — CAN. 

IT (p. 624) I. .1- 

Fonseca e. Schul'IZ (ISOr., 7 Man. 
L. R. 468.— CAN. 


kk (p. 624) I. JVhether 

adequate rf ww'di/. ) -ScuuLTZ v, ALLO- 
WAY (1894), 10 Man. L. U. 221.— CAN. 

kk (p. 021) li. - .Sale by 

purchaser Wheihtr imiver of rig/U to 
temler.] — New Huunhwick Land 8 c 
Investment Co. r. Simw, [ 1928] 4 
[). L. H. 214 ; ajfd., [1929] 3 D. L. R. 
197.— CAN. 

00 (p. 624) I. Itaies ouHng to 

local authority - lucorponited with mimi- 
cipnWy hefitre. puytucnl.] — JiRtsUANB 
City Council r, Ho doe. [19281 
8. 11. Q. 102 ; 22 g J. P. 11.63.— A US. 

ooo (p. 624) i. - H'ftm 

prorredingH taken to rnllrct lax',\~l{e 
M(-Ken/,iic H. 1). ("o., [19281 J D.L. H. 
336 ; 8 C. B. K. 509. - CAN, 

PPP (p. 624) i. - . 1 

— A p<jrHo» wlio, h(» lias not 

yet any oslatc in possi'HKl*ut, Is iMitltlod 
to an cHt^ito in rcinuindi-r for life, is a 
“ iMirson who has soioc iohTcst. in tlni 
land," within the nujaniiiif of M»*ct. 229 
of AssoKsmont Act, 1 024.-- UfiOEits v. 
Ojcnyk, tJ931J 3 W. W. li. 20. - CAN. 
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REAL PROPERTY AND CHATTELS REAL 
Part I. — In General. 

14. Add, ^ Annotation : — Reid. Grant v. Edmondson, [1931] 1 Ch. 1. 


Part 11. — Estates and Interests in Real Estate. 


150a. — .] — A loascvhold for lives being settled 
on A. for life, with remainder to IL, as quasi 
t(‘naiit in tail, with remainders over : — tleid : 
tlie quasi tenant in tail could not, by fine or 
otherwise, duiing the life of A., bar the 
subsequent lemaindcrs without the con- 


currence of A. — Slade v , Pattison (1835), 
6 1.. J. Ch. 51. 

Amiolfitions : — Refd. Edwards v. Champion (18.')3). 3 Do O, 
M. & O. 202 ; IMckerHfirUl v. Grey (18«2), 30 Beav. 352. 
183a. Cestui que vie dead — & death concealed.] — 
Re .JoBiiEKNS, Ex p. Fletcheh (1836), 4 
h. J. Oh. 219. 


PART I. SECT. 1. 

8 if. .1 — Hunter v. 

Farrell (N. B.) (1913.) 13 E. L. K. 
364 ; 14 D. L. iL 650.- CAN. 

PART I. SECT. 8. SUB-SECT. 1. 

f I. h‘i(/ht to hviUL]— The. 

to Imlld a houMo on aiiol luT irian’K land 
in not an inoorporoal h(^n‘d 11 anion t. 
Such a right 1 m u mark of tlllo & of 
oxchislvo opjoyinont, & Ih not an orhc- 
monl or profit d prrndrr. — Pitman r. 
Nr kkuhon (ISDl). 10 N.S. It. 20.— 
CAN. 

PART I. SECT. 6. 

e I. /’.reciions 0i/ p^rrhoscr 

vndir inMolnieni aorteoont.] — What 
may ho only a chattel If orootod by a 
tenant for yoarH may well become part 
of the Kofl if crtHdexl by a pniohuHcr of 
the land uikUt an aRroenn'iil for Hah,>. 

Wiixi fencing ife fence pontH ('reeled 
or oompleti'd by th<* deft, while In; 
occupied land, prevlonsly reiiP'd to 
him, UK inirehaser under an hintalrinml 
ugitn'iiient mode wllb tin' Crown held 
to have become part of tin' soil, it*, 
theivfore, to have iiaaNod to the 
Crown wlnui thjfl. gave np the agree- 
ment A' Nurrendon'd all Ida intercKt 
In tho land to the Crown, Ar to have 
become NnbHe<nteiitly the iirojicrty of 
pltf. when he pni-ohased the land from 
the Oromi.— L aro{'tikllk r.MARciiANU, 
11928! 3 W. W. It. 731.— CAN. 

0 11. — ,h"-On the question 

whether articles utlixi'd to land have 
become part of the realty, tin' intention 
of the iHM'son who athxed them Is 
material only in so far ns It can he 
pit;sumed from the degree & object of 
the annexation. Buildings erected by 
the owner of land for use iu the making 
of bricks ln;ld to form part of the 
realty, although some of them wew> 
attached to the laud by nothing hut 
their own weight. Tliey, tht'roforc, 
became the proT»erty of deft., who 
became rt'gisterea owner of the land 
in pursuance of the )>urebaso the-i-oof 
at u tax sale under Assessment Act.. 
OoiTain machinery' in said buildings 
woH also hckl part of the realty. — 
IStcCUTCllEON V. Ltgutfoot, [1928] 2 
W. W. B. 240.— CAN, 

1 I. J*rh\iin{i prvsscs.] — Richardson 
r. Hardik, [19281 2 W. W. H. 24th— 
CAN. 

m (p. (103) 1. How far Etifflish law of 
fijrtvres ajndiralile in Catuula — Js 
OfluH’ffi oriffinnl vendor tC* ffubseaarnf 
— Travis-Barkkr v. Reed 
( 1922), 06 D. L. K. 420: 17 Alta. 
L. R. 319; fl92n 3 W. W. R. 770 ; 
revsd. on the facts, [19231 3 D. L. R, 
927 ; 119231 8 W.W.R. 461.— CAN. 

PART I. SECT. 7. 

o. TTAcn presumed — After long 

pesaeaaioR.}— D ob d. McKay r. AijJ£N 


(1851), 7 N. B. R. (2 All.) 191.— 
CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
A. (a). 

sa. Kstnte of waV/ow; of locstee — Puhlir 
lAinds Art 1914, «. 47. j — /»V 

Court, [19.30} 1 D. L. It, 113; [1929J 
S. C. It. 60.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.— 
A. (b). 

9 1, To immtec ** for errr.*'] — 

Tu« .ST Loan Co. v. Clarke (1878), 
3 A. R. 429.- CAN. 

a ii. ** <£• the heirn of his body firr 

iv'enty-one. ycMrs or the term of his life 
fully U) be comphted ."] — Deft, on 
Oct. 13. 1862, granted the land hi 
question to one S. to bold ** to tlu; said 
.S. & the heirs of his body for twenty- 
one y(uir.s, or the of his mituml 

life, from Apr. 1, 1863, fully to bo coni- 
pU'ted Si ended*': — Held: by tho 
lease t?. took a life estate, iu whh'h the 
term nuu'ged, & he, tlicn'foro, had no 
intt'nsst which tho Hherilf could sell 
under tho fi. fa. against goods. — 
Dai.ye V. Rouehtson (1800), 19 

V. C, R. 411.— CAN. 

PART II. SECT. 5. 

pp (p. C79) i. .1 — 

Campbell w. Royal Canadian Bank 
(1872), 19 Gr. 334.— CAN. 

o (p. 680) i. .1— Re 

Lesi'ERanok. 11927] 4 D. L. R. 391 ; 
61 O. L. R. 94.— CAN. 

o (p. 080) U. .1— Rr 

AVilliaMs (1903), 24 O. L. T. 91 ; 7 
<). L. R. 156; 3 O. W. R. 261.— 
CAN. 

! (p. 080)1. .1 — Re Tierney, 

[19271 3 D. L. R. 943 ; 60 O, L. K. 
062.— CAN. 

qq (p. 680) 1. Lands pas.dno to 

husband muter infest ary of father — 
Husband dying intestet. .} — Rc Archi- 
RALD (1908), 6 E. L. R. 610.— CAN. 

aaa (p. 680) i. What is.) — 

iRO.NsiDES V. Green (Man.), [1927] 
3 D. L. R. 168 ; [1927] 2 W. W. R. 
59.— CAN. 

aaa (p. 680) ii. .] — 

Re Ripstkin Estate (Mon.). [1027] 3 

W. W, K, 791.— CAN. 

aaa ( p. 080) iii. . ) — A 

claim of honicstead under the Dower 
Act, C. A., 1924, c. 64, rests upon a 
dwelling-house being not merely oecu- 
pled by the owner but ** as his home.** 
The words " his home *’ Import some- 
thing mort' than a mere temporary or 
occasional lodging plaee. Though not 
every honie is a homestead, yot, sub- 
Jeot to certain qnaliheatious as to tlie 
need of a ^vritten consent to a change of 
homestead, the homestead (if any) can 
only bo w’here the home is. There 


cannot be more than one homestead 
at any one time. — N ational Tru.st 
C o., Ltd. v. Grkenoard (Man.), 
(19301 1 D. L. K. 68 ; [1929] 3 W. W. R. 
363.— CAN. 

aaa (p. 080) Iv. .] — 

An upstairs suite in an apartment 
block cannot be a “ homestead '* 
within Dower Act,. C. A.. 1921. e. 63 ; 
nor can the fact that the owner of sijeh 
a block re.sldOH in one of the suites 
tbeivln render the whole bloek hla 
“ homestead. *’ — Re ItiPSTKiN K;>tatk, 
11929) 2 D. L. R. 936; 1 W. W. R. 
788 ; 38 Man. L. R. 184 ; uffg., 11927J 
3 W. W. U. 791.— CAN. 

aaa (p. 080) v. ,1 — 

P'roatad r. Liukk, |1927) 3 D. L. R. 
910; [1927] 2 W. W. K. 650 ; 21 

Bask. L. R. 003.— CAN. 

aaa (p. 080) vi. ?Jffeci of 

adultery.] --'SvilhoT at common law 
nor under Dower Act docs adultery 
disentitle a wife to dower, although it 
is a elreuinslanco to^ bo taken into 
aeiHoiiit liy the judge in deciding 
wliother it is fair tS: it^Hsotia ble to order 
that her coiLseiit to the disposition of 
the homestead bo dispensed wdth under 
sect. 8. Exei'pt, however, by her 
consent or under such an order her 
right to dow<.'r In the hoincstead 
cannot be d(;nicd her. — Re Miller, 
1J}>291 1 I). L. R. 147; [1928] 3 
W. W. K. 043.— CAN. 


aaa (p. 080) vii. Change 

of homestead without wife's consent .] — 
A husband & wife lived together on 
property ow'ned by him In the town of 
V. She left him & they lived 
sepamtely thereafter. After the 
separation he ohangod his re.sidenoo to 
a farm wheit; he resided until his 
death. Her consent to the change 
was not given Sc, apparently, never 
asked for ; although while they were 
living together in the town she con- 
sented to a mtgo. placed on the farm : 
— Held : on his death, she was en- 
titled to select either property as the 
homestead in which to take her life 
estate. — Re McLeod Estate, McLeod 


V. McLeod (Alta.), 11929] 4 D. R. 
059 ; 3 W. W. R. 241 ; affg., [1929] 
3 D. L. R. 640 ; 2 W. W. R. 252.— 
CAN. 


000 (p. 680) i. Land jmrehaMd 

subject to mortgaoe — Registration of 
conwj/ance before discharge of mortgage 
by vendor.) — Re Kuntz & HonoZNS, 
[19271 4 D. L. R. 1009 ; 61 O. L. R. 
298.— CAN. 


ddd (p. 680) I. Lands in which 

testator had any estate of freehold by 
virtue of any mortgage .) — Low v. 
Sparks (IS63), 14 C. P. 25,— CAN. 

ddd (p. 680) *1. Lands assigned 

bp hudband for benefit of creditors — 
dt released by wife from dower — Svib8e~ 



VoL XXXVin.--BeaI Property. Oases 297a--S09a. 


297a. Whether court will supply word “ of.*'] 

By a voluntary settlement A. & his cousin 
limit-ed certain gavelkind lands to a relative, 
C., for life, with remainder to her issue, & 
for default of such issue “ to the use of the 
right heirs of E., deceased, & who was 
then living, “ the two sisters of the said A., 
their heirs & assigns, as tenants in common 
for ever ’* : — Held : the ct. declining to read 
the limitation as a limitation to “ the right 
heirs of E., deceased, & of J.,’* J. hemelf took 
a vested remainder in foe simple in a moiety 
of the property expectant on the death of C., 


without issue ; &>, accordingly on the death 
of O., who survived J., & died without issue, 
the moiety passed to J.’s co-heirs in gavel- 
kind. — Hawes Hawks (1880), 14 Oh. D. 
614 ; 43 L. T. 280. 

Aiinota/vrtia : — Folld. He Feat hornto no's Tni8t4« (1882). 22 
Oh. D. 111. Consd. He Dale. Mayer v. Wood, [1931] 
1 Oh. 357. 

509a, .] — Williams v. Waters (1845), 

14 M. & W. 100 ; 5 L. T. O. S. 130 ; 153 
E. R. 434. 

Annotation : — Folld. Ur, Watson & Morrison’s Contract, 
Watson r. Kerr (1900), 41 Sol. Jo. 529. 


gtient reassignment to liusbanA.] — Re. 
IRVINE, 11928] 3 D. L. R. 208; 02 

O. L. 11. 319.— CAN. 

ddd (p. G80) ill. Land granted 

try Vrenm subject to mineral rights — 
WheJher land granted tjis mining land .] — 
7?c Irvine, [1928] 3 D. L. R. 268 ; 62 
O. L. R. 319.— CAN. 

ddd (p. G80) Iv. Land comprised 

in offer to purchase — Accepted by has- 
haml — Acceptance not posted till after 
husband’s death.] — lie Irvine, [1928] 
3 D. L. R. 268 ; 62 O. L. R. U9.-~ 
CAN. 

ttt (p. 681) I. -.1— 

McLennan v. Grant (1808), 16 65. 

—CAN. 

ttt (p. 681) il. .]— 

Lets t?. '1’oronto General TRuars 
Co. (1892), 22 O. R. 603.— CAN. 

ttt (p. 681) 111. .]— 

Sabine v. Wood (1910), 9 E. L, R. 169. 
-CAN. 

ttt (p. 681 ) iv. .] — 

Testator, after bequentbiuK certain 
lejifacU's, (IcvikchI IjIh ItiiulH to his sons, 
chaivloir them, however, with the 
leifttclcH & also with an annuity of Si 00 
to his widow', to whom ]»(! also 
bequeathed his furniture, a.partinc'uts 
in his (IwelUnjf -house, ife sundry other 
thlngrs. The estate was sutlicient to 
answer all legacies, & aN^ the widow’s 
dow’er: the widow’ was not 

put to her eleelion ns hetween the w ill 
5: her dow'iT.- -Wilson v, Wilsjon 
(1883), 7 O. II. 177.— CAN. 

ttt (p. 081) V. ,1- A 

will heqneathini? to a wife the (hvellitiK- 
bonse for her natural life, tlie house- 
hold {roods, an annuity of S300 
secured to her out of the estate : 
Held : not to put the widow to her 
election. — He IliGOArt, llKiriAU i\ 
Stinson (1884), 8 U. R. 372.— CAN. 

f (p. 682) I. — .)— 

PuLKER V. Evans (1860), 13 17. C. R. 
460.— CAN. 

f (p. 082) ii. .1 

Where a will in cxprf*ss terms inalo^s 
iirovislou for the testator’s w'lfe in 
lien of dower, thus bringlTigr cliieetly 
to her mind that she cannot have dower 
Sc the benoOts of the will as well, a 
much KHght/*p dealing w ith the property 
left to her will evidence an eler*tion on 
her part to take under the will, than 
W’onkl be snlUcient In the absence of 
such express provision : — Tle-ld : there 
being such pi'ovlsion, the evidence set 
out in the report, of the ca.se was 
sufficient to cstoblihli on ch'ction to 
take umler the will, though, otherwise, 
it would not liav’e biwii,- Nixon r. 
Ashenhltwt (1884), 7 O. II. 604. — 
CAN. 

ooo (p. 682) i. — — .P-HiLL V. 

Greenwood (1801), 23 U. C. R. 404.— 

CAN. 

0 (p. 68.3) i. — Cf/nseiU Judg- 

mcni in alimony oc/iVm.]— In an action 
for alimony, a Judgment was pro- 
nounced by consent whewby it was 
adjudged that pltf. should det'd to deft, 
all her Interest In pi’opertios owned by 
pltl, & deft, jointly, & pltf. should 
.stand doboned of any Interest, in any 
property, real or personal, hereafter 


i 


i 


I 

I 


tioquired by deft. The wife exeeiiled 
in favour of the husband a deed In fee 
simple of land of which t.lu'V vv(*ro 
joint tenants, whenin she relenseil to 
him all her claims upon the land: — 
Held. : pltf. was, by the consent 
judgment, baiTed of any light to 
dower, inchoate or otherwise, which 
she might have had in this land, whicli 
was ncqidred by him afj[cr the judg- 
ment.- LuBOViC’ii V. Ci7cih>vicn, 1 19.30 ,1 
4 1). L. R. 339 : 66 O. f.. R. 461 ; 
revsg., 37 O. W. N. 49. CAN. 

k (p. 083) i. .1 — 

Where a wife of her own consent loaveo 
the «oclet.v of her hnshuiid & then 
commits arlultery. she I-’ barred of her 
action for dower. — W iiimbkv i*. Hyde, 
11927) 3 D. L. R. 237 ; 00 O. L. U. 399. 
—CAN. 

m (p. 083) i, Defer- j 

minatton of issuer- Jurisdiction,] -T\w j 
issue which arises under sc’ct. 21 of , 
the Dower Act, 1924, i.e, whether the 
wife was at the time of tlic. death of j 
the hushaml living separate’ it apart j 
from him, is one which must he illsposed 
of, in the HUmrnary metho<l provhled 
by tlu^ Act. \.y < ■ e muTogate Ct. judge. 
The Ct. of K. P. tii H no jurisdiction to 
entertain an action dotiTmine il. - 
Weaver r. IJaitu?, [ 1930) . VV^ W. R. 
918 ; 3 I). L. R. 876,- -CA.M. 

m (p. 083) Ii. .1 i 

Wlicro a linshand & wife- Ijyo apaii; I 
under un agn^emeiit Ixdvvi'eii tJiem j 
neither can la* said to have “ InH ” the i 
other, within Dower Act, C. A., 1921, ! 
s. 20, Sc, therefore, to have forfeited ! 
Ilia or her ligids under tlu' Act. He j 
MATi’ificrr Estate, |19:iij 2 W. W. Ji. ' 
.51 2.- CAN. ; 


00 (p. 083) i. Jjtpse. of time.] 

PVATT V. McKee (1883), 3 O. Tl. 161. - 

CAN. 

f (p. 084) i. -- Hes judimta.] 

- Issue.s adjudicated in proceedings in 
lh<' Surrogate Ct. with vesperd. to an 
execntoiship Sc not in any way with 
re.'^pect to a claim for dower uraler 
Dower A<d. C. A., 1921, or Im-idental 
tluTeto, held not to h«i rcM judfi-ata in an 
action brought by th»' whlow in the 
King’s Dench in which she claimed 
dower rights.— Peiu y r. ^'’vxaihan 
Guarantee & Trust Co., 11931] 
1 D. Ii. Tl. 101.3 ; 11930) 3 W. W. R. 
498.— CAN. 

00 (p. 684) I. Votnvele.iup 

of wife as untneHs — Action by hudmmi 
rf* wife.] — In an action foi dower by 
husband S: wife, the wife fs a competent 
wltne-ss. — Cadman r. Strong (1813). 
10 U. C. 11. .591. - CAN. 

kkk. (p. 684 / 1. Dlairn uduiilled - 

Award tty commissioners- -Jlighl of 
court to disturb.] — Ib>HiNr5T v. Putceu- 
ING (1879), 44 U, C. H 337.— CAN. 

1 (p. 685) i. AppW^dion for order 
under Voirer A(d, H. fi. O., 1897 <c. 101), 

12— Jhily of eouri.]~~Iir. KiNO (1899), 

18 P. 11. 365.— CAN. 


PART II. SECT, 6, SUB-SECT. 1.— ! 
C. (d). 

■a. Purchase of lunise by husband <C ' 
urife ns joint tenants — Jpjiih of huststna i 
— Wife not liable for huslMnd’s share of j 
purchasc-jfricc.} — McMillan v. Na- • 

39 


ttonal Trust Co., [1931] 2 D. L. R. 
369. CAN. 

PART II. SECT. 0, SUB-SECT. 1.— 

D. (a). 

sb. Hy cxeru/ion.] - Lands vvei’c con- 
veyefl to a man A' his wife ns joint 
tenant.^, A not as tenants in common : 
— Held : estatrrs by entlri'tles having 
been aln>lisla‘d, the jtdnt iwtate was 
sevorahle; A the Infi’rest of one Joint 
tenant could he Hold nndcr execution. — 
He Craig. [1929) I D. L. li. 142; 03 
O. li. It. 192.— CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 
D. (b). 

r I. — — Admission of parol 

eridettcr.] -T\s (know' lloic Neo v. 
CUEK SWEIC Cinc\<; (1928). L. U. .56 
Ind. App. 112. IND. 

PART II. SECT. 6, BUB-SECT. 1.— 

D. (0), 

0 i. 1 He White, [19281 

1 1). L. 11. 840,— CAN. 

PART II. SECT. 6. BUB-SECT. 1.— 

D. (d). 

sc. Inientiou to .s-n-rr - Sugirieney of 
evidemr.]-- A hnsbaini A' w jl( , umler u 
eertain deed exeented in 1881, prior to 
their marriage, became ennltahli^ jolrd- 
t>enant-H of u farm at held onder a 
tenancy from year to yc'ar, A' also of 
another farm at It. In 1909 tlitj wife 
purr(ha«ed the farni nt II., A was 
registercfl as owner Jn fee simplo, 
K(d>je(d to (siudifs. In 1911 the 
}msi>and pureliased tin' farm at C., & 
was regisff'red as owner in f(^e simple, 
suldee.t (.o equities. The huHband died 
in 1921, A', by his wdil, left ( la^ farm at 
(J. to one (»f IiIk sons. 'Phe wife 
claimed the farm by nurvivorHliIp : — 
Held .* a Hcveranee of the joint tenancy 
in the farm did not, as a matter of Jaw', 
rciHult from the puI'<'haw^ of tlie bfo 
sliriple by the huabami. Also, on the 
c.vitlenee, the ct. eould not infer that 
tin: hiinband A' wife had aereecl to 
sever the joint Umaimy in both ffirms. 

t'LVN.N'r. Fj.v.v.n, [ 1930] I. !{ 937, " 

IR. 

PART II. SECT. 6. SUB-SECT. 1.— 

E. (a). 

•d. General rwfr. ) — Chavdra Kih- 
IIORE CklAKUAVARTV V. DlHEHWAll PAL 
(1927), I. Ii. Jl. 6.7 (;ak!. 390.--- IND. 

PART II. SECT. 6, SUB-SECT. 1. - 
E. (b) i. 

394 ii. Method of areo^inJ- 

in//.]— .SpitouLK u. Clk.mknth (D. C.). 
[J9271 3 D. L. Tl. 956; [1927J 2 

W. W. R. 825.- -CAN. 


PART II. SECT. 6, SUB-SECT. J.— 
E. (c). 

o I. .)— A CO -sharer, by 

himself, can maintiiin an action ot 
trespass against a wrorigdr»er. — CtTR- 
iiiMUHOY A C Ltd. v . Cuket (1929), 
1. L. II. .57 Calc. 170.— IND. 


PART II. SECT. 6, SUB-SECT. 2. 

g i. .1 — Harkesh Singh ». 

Habdkvi (1927), I. L. R. 49 All. 763.— 


IND. 
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620s. Cain «i. Tbakb (1848), 4 Moo. 

P. 0. O. 249 ; 7 Jxir. 667 ; 18 B. B. 297, P. O. 
585s Add, Annoiation : — Refd. Olayton t;. 01a3rton, 
[1980] 2 Ch. 12, 

636a. .1 — BarcIaAY v, Oollbtt (1888), 4 

Bing. N. 0. 668 \ 1 Am. 287 ; 6 Scott, 408 ; 
7 L. J. 0. P. 285 ; 132 B. R. 942. 

537a* ,] — He who has occasion to use a deed 

is legacy entitled to the custody of it ; 
where several are equally interested in it, 
either having possession may retain It against 
the others. — F oster v. Orabb (1862), 12 
O. B. 136 ; 21 L. ,T. 0. P. 189 ; 16 Jur. 835 ; 
138 E. R. 863 ; subacqmnt proceedings, 12 
0. B. 379. 


Ann^iona Taylor v. Sparrow (1863), 4 Grtff. 703 ; 

Loathes v. Loathes (1877), 36 L. T. 646: Wrieht v. 
Robotham (1886), 83 Oh. D. 100. 


5371 ), Common law rule confined to assur- 


ances.] — Testator died, having by his will 
bequeathed setiilod lega^cies & having thereby 
also by legal limitations settled freehplds 
wliich m the events which happened became 
vested free from incumbrances &> charges in 
pltf. Prom time to time there had been 
appointments of new trustees of testator’s 
will for the punH>ses of the Settled I^^nd Acts 
& other purpos(i8, including three by deeds 
of 1'902, 1904, & 1915. In 1924 pltf. had 
been appointed Settled Land Act trustee of 
testator’s will, jointly with the then trustees 
thei'eof, the appointment beinp limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies were 
still on foot. In an action by pltf. claiming 
tl\e custody of the appointments of 1902, 
1004, & 1916, as forming part of his title to 
the freeholds: — Held: absolute ownership 
of land does not necessarily carry with it the 
right to title d43eds ; sembh : the plu’ase 
“ title deeds ” in the old authorities includes 
only deeds assuring or dealing with land Or 


I legal interests therein. — Clayton v, Clayton, 

[1930] 2 Ch. 12 ; 99 L. JT. Ch. 408*; 148 L. T. 
696. 

584a. .1— Wabman v. Seaman (1677), Cas. 

temp, Fincb, 279 ; 23 B. K, 153. 

ArmotaHonB : — ^Befd. Bx p, Wyooh (1654), 6 De O. M. As G. 
188 ; Roddy v, Fltsgerald (1858), 6 H. L. Oas. 823. 

592a. Addition of & il more chiidren than 

one.**] — By a marriage settlement estates 
were limits to the wife Sd the husband for 
their lives, with remainder to the heirs of the 
body of the husband on the body of the wife, 
&> their heirs, & if more children than one, 
equally to be divided among them as tenants 
in common, dc for default of such issue to the 
wife & her heirs : — Held : the husband did not 
take an estate in tail special, but for life only, 
& the children took by purchase as tenants 
in common in fee in remainder. — North v. 
Martin (1833), 6 Sim. 266 ; 68 B. R. 593. 

Jnnotationa: — Oonid. Jordan r. Adama (1861), 9 C. B. N. S. 
483. Reid. Gummoe v. Howee (1857), 23 Beav. 184. 

628a. Limitation to particular persons.] — Waeer 
V, Snowe (1022), Palm. 369 ; 81 B. R. 1123. 

AnnotidHons : — Refd. Sayer v, Ma«terman (1757), Amb. 344 ; 
Dood. Long V. Lami^ (1760), 2 Burr. 1100; Winter v, 
Persatt (1843), 9 C51. & Fin. 606 ; Torloton v, Liddell 
(1851), 17 Q. B. 390. 

668a. Death of protectors.] — The trustees of 

the real estate under a will were appointed 
also protectors of the estates tail created by 
the will. They all died, & uew trustees of the 
real estate were appointed by the ct. : — Held : 
the tenant for life had become protector of 
the settlement, & he & the first tenant in 
tail could convey. — Clarke v, Chambbrun 
(1880), 10 Ch. D. 176 ; 29 W. R. 416. 

677. For (1841) ” read “ (1839).” 

761a, .] — Smith v, Ribley (1639), 

Oro. Car. 629 ; 79 E, R. 1068 ; atib nom, 
German v, Riblby, W. Jo. 418. 

Annotation : — Refd. Barker v, Keete (1678), Freem. K, B. 


Part III. — Transfer of Land inter vivos. 


885a. Effect of memorial — Evidence of contents of 
deed.] — The registered memorial of a deed 
conveying lands in Middlesex is secondiiry 


evidence of the contents of such deed against 
the personal repi’esentatives of the party by 
whom such deed in registered. — Wollaston 


PART II. SECT. 10, SUB-SECT. 1. 

•a. Heal Chatteia Act, 1 Effect of. 1 
— Dor d. Evans v. Poyle (1860), 
4 NHd. L. R. 432.— NFLD, 


PART II. SECT. 10, SUB-SECT. 4.—E. 

p 1^ j least, doubtful 

whether a natge. In fee by a tenant in 
tAll in possession bars t he entail : Sc 
whether, upon a discharge being 
ojccouted, the mtgor. docs not take 
back bis original estate. — lie Dolben 
(1872), 4 Oh. Oh. 36.-~CAN. 


PART II. SECT. 18. SUB-SECT. 2.— B. 

3 D. L. R. 66 ; 57 O. L. R. 60.— CAN. 

1 il. .] — The statement that 

possession Is evidenoo of seisin in foe 
means that thei'o is some evidence 
that the title to the land has come to the 
person claiming possession In one of the 
following ways, namely : by Crown 
grant, sixty years* possession adverse 
to tho Cix)wa, conveyance from a 
prior owner, devolution or by twenty 
years* adverse possession. — Nolan v, 
Thomson (1928). 28 S. R. N. 8. W. 
479 ; 45 N. S. W. W. N. 141.— AUB. 


BO. How far possession extends — 
Occupation of small portion of wild 
land.] — When a referee finds In favour 
of u Utlc acquired by adverse possession 
against the legal paper titJe, nls oertifl' 
cate must show of what portion of the 
lot the claimant has been in possession, 
for by the occupation of one or more 
acrtis of a wild lot of land a party will 
not acquire title to the whole lot.— 
Low V. MOREUSON (1868), 14 Qr. 192. — 
CAN. 


td. Possession under agreement— 
Suhjeot to performance of oondUion— 
Posscsst<m for ten years after time fixtA 
for performance .] — Biohop v, Oox 
(19281 2 D. L. R. 990.— CAN. 


PART in. SECT. 1. 

884 1. Orant must not commence in 
fuiuro,\^Re Bmitb & Dale (1920), 46 
O. T. R. 403.— CAN. 

b i. Assigfhcd by huMnind alone — 

Sidtsegueni dbandonmetU of homestead — 
Right, of wife to oppose vaUdily of assign- 
ment.] — After a homestead under 
Horo€»stead8 Act has ceased to be such 
<nvlng to its permanent abandonment 
as a place of reeidenoe, the wile has no 
status under said Act to opi>o8e the 
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validity of on assignment of the land 
executed by her husband prior to said 
date, although tho assignment was not 
executed, as tho Act requires it to be, 
by hor ; Sc her husband is in no better 
position in this respect than she is. — 
Douglas v. Addie. (19281 4 D. L. R. 
167; (19283 3 W. W. R. 37; affd., 
(19291 2 D. L. R. 401; 1 W. W. R. 
610 ; 23 8. L. R. 463.— CAN. 

b li. KjOTcef.]— The fact 

that tho transfer by a husband of an 
interest In a homestead under the 
Homesteads Act is not executed In 
compliance wJh said Act does not 
render it absolutely void ; it is merely 
unenforceable so long as the proper^ 
remains tho homeste^ Sc the Act Is 
not complied with. — Douglas v, Addie 
(Nos. 1 & 2), [19291 2 D. L. R. 401 : 1 
W. W. R. 610 ; 23 S. L. R. 463 
[19281 4 D. L. R. 167 ; 3 W. W. R. 37. 
—CAN. 

b iil. Order dispcTiainfj teUh 

consent of wife — Under Dower Act, 
1922 — Hitsband^s conduct conducing to 
ad^diery of uji/fe.!— Pc MlLLBU, (19291 
1 D. L. R. 147 ; (19281 3 W. W. R. 


643.— CAN. 
b Iv. 


Wilhend wife*$ consent — 
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V. HakbwhIi (1841), 3 Man. Sc G. 297; 3 i substitute the word “ rejarister for the wordu 

Scott, N. R, 693 ; 10 L. J, C. P, 303 ; 133 | “ sale with.>ut registration.’* 

B. R. 1167. ! 902. Add. Cifatiotis : — mb 7iom. lU Rkgistbrbd 

! Title, No. 213,437 ; 03 li. Jo. 82 ; 163 
891. In the last line of the existing paragraph i Ij. T. Jo. 62. 


Void,]— Re MiLu:%_n9291 1 D. L. R. 
147 ; [19281 3 W. W. R. 643.— CAN. 

b V. Martoage — Examination 

of wife — ConcliiBiveneaa of certificate. 1 — 
Tho certificate in the required form 
that tho wife of a mtgror. of a home- 
^tead was examined In the manner 
called for hy Homestead Act, is, in tho 
absence of fraud, conclusive. The 
statute seems to contemplate an 
examination nearly oonteinporaneons 
with. If not preceding, the signing of 
the mtge. or other instrument, but the 
antedating of “he oei-tificate in the 
present case so as to make it appear 
that the signing & examination were 
on the same day was held Innocuous. — 
Frky Herds ( 8ask.), [19201 .3 
\V. W. K. 700 : [1930] I I». L. R. 997 ; 
affd„ [1930] 2 W. W. R. I.'i2 ; 4 

1). h. R. 314 : 24 3. L. R. 426.— CAN. 


PART III, SECT. 8, SUB-SECT. 1. 

Be. Abandonment .] — Real 0Rt« o or 
an Interest therein cannot pass from 
one person to another by “ abaiulon- 
mcni.*’ — JoNKs v. McCusan, [1931] 1 
W. W. R. 315; 2 D. L. R. 244.— 
CAN. 


PART III. SECT. 8, SUB-SECT. 2. 


e i. Effect of 26 Geo. 3, c. 3.]— 

DoK d. Wilt v. Jabdink (1830), 2 
N. B. R. (Ber.) 245.— CAN. 


PART III. SECT. 3, SUB-SECT. 4. 

tf. Crown lemeholds — Duty of trans' 
fernr to obtain consent.] — May v. Daly, 
[1927] S. A. S. R. 428.— AUS. 

PART III. SECT. 4. 

865 i. What words operate as grant — 
“ Dcrntsc.”! — SrKAR8 v. Miller (1882), 
32 O. P. 661.— CAN. 


PART III. SECT. 6, SUB-SECT. 2. 

r (p. 746) i. Portion of land 

acquired for improvement of road — Not 
fruh-divided .] — Tho D. County Cou7ielI 
actjulred, in order to lay out, maintain 
& keep a new road or an Improvement 
of an existing road, tho yse of a portion 
of a bolding subJtMst to a land purchase 
annuity, without the consent of the 
Ministry of Finance : — field : the 
county council were entitled to have 
registered under the Act as a bniden 
the use of portion of the holding, as 
no ** sub-division ’* of the holding 
within Northern Ireland Land Act, 
1925, 8. 30 (1). hod been effected. — 
Re Lennon, [19281 N. I. 195.— IR. 

h (p. 746) i. .1~Ottawa 

Electric Ry. Co. v. Federal Dis- 
trict Commission, [1931 J 1 D. L. R. 
437.— CAN. 

K (p. 747) I. S.P. Waterloo v. 
Barnard (Mem.j (1915), 33 W. L. R. 
223 ; 9 W. W. R. 870.— CAN. 

k (p. 747) II. What is.]— 

Bourque v. Chappell (1900), 21 
C. Lfr. 132 ; 2 N. B. Bq. Rep. 187.— 
CAN. 


n [p. 747) i. Spkppard t). 

Kennedy (1884), 10 P. R. 242. — 
CAN. 

D (p. 747) il. Svbseauent dis- 

continuance of action — Whether filing 
oflis pendens cemtAUuUs cause of action.] 
— Cowan v. Macaulay (1897), 5 

B. C. R. 496.— CAN. 


n (p. 747) Ui. Discharge of.}— 

Graham v. Chalsiebs (1866), 2 Ch. Ch. 
53.— CAN. 

n <p. 747) Iv. By plaintiff in 

creditors* action.}— B evilock way 
Schneider (1893), 3 B. C. R. 90.- 

CAN. 


r (p. 747) i. Subdivisum .] — There is 
implied in Transfer of Land Act. 1915, 
8. 201, a light in a registered proprietor 
to submit to the office of title a plan of 
a proposed subdivision of his land. & a 
corresponding duty on the part of the 
Registrar to receive the plan tfc t-ake 
Into oorieideration the proposed snb- 
dlvlHiou, The Registrar may then 
exercise such of the powers given to 
him in relation to the plan as lie thinks 
proper. — R. v. Tiik Rkcjistrau of 
T iTi.Kt=», Ex p. Forestry I'oi.r it Paper 
C o. OP Australia, Ltd., [1929] 
V. L. R. 178 : (1929 ( Argus L. R. 152.— 
AUS. 

sk. Fined order for canrellatUyn of 
agreement for sale.]— lie Land Titles 
Act, Avelsgaard's Case (Sask.), 
[19181 2 W. W. R. 946. -CAN. 

si. JiidfpnctU — Registration of as 
morigageSufflciency of affidavit 
He Murphy, [1928] I. H. 479. -IR. 

sm. Conveyance by mortgagee, under 
power of sate — Where jndgiaeni regis- 
tered mhsequenllv to nwrtgoge—d' quit 
claim deed taken from twtrtgagor.] — Re 
Lot 5, Section 13, Spring Ridge, 
Vnn’ORiA City, Re Land Registry 
Act & Amending Acts (R. C.), [1929] 
3 D. L. It. 723 ; I W. W. R. 739 ; 41 
B. C. R. 74. — CAN. 

sn. Not notice of trust — What eininunts 
to - - hesrript ion of oumer ns ** r.remifor. ’ ’ ] 

Re avssiDY (1931), 3 V. L. 11. 392. - 
CAN. 


PART III, SECT. 6. SUB-SECT. 4. 

aa (p. 747) 1. Upon 

registratian of transfej Whether cerliji- 
cute should be clcjur of mdmuuent execu- 
tions,] — Quebec Bank r, Roval Bank 
(1916), 34 W. L. R. 137 ; 10 »V. W. U. 
218.— CAN, 

q (p. 748) i. Executor of 

estate entitled to lands as devisee,— 
Whether c-rerudion to be registered as 
against execidor pcrsonallt/,] — Re O al- 
low AY (1898), 3 Terr. L. R. 88. — CAN. 

bb (p. 748) 1. As agninsl 

claimant by (ulverse poBStssion.]- 
Wariiington & (i. N, Tow.nsite Oo. e. 
noLBHfmK, [1924] 1 D. L. R. 818 ; 
[1924] 1 W. W. R.511 ; 33 B.C. R. 388. 
-CAN. 

bb (p. 748) il. On sale, hy 

owner of two atljmning lots to separate 
purchasers — Alleged arrangement between 
verier <€- purchaser of one, bd.]- 
Canadtan Birkbeck Investment & 
Savings Co. r. Ryder (J 905). 12 

B. C. R. 92 ; *2 W. L. R. 158. — CAN. 

bb (p. 748) Hi. Transfer 

by administrators to one. oj Lhcrnselves 
entitled only as life tenant — Claim by 
remaindemian.) — I)remner v. ThuS’IH 
& Guarantee Co., [1928J 4 I> L- R- 
913 ; [19281 3 W. W. R. 415. — CAN. 

bb (p. 748) Iv. Issued to rnnni- 

cipalUy — Failure to offer land for saU : — 
Rights of former owvitr.l — SlIAW v. 
YouNGfn'OWN. [19281 3 1). L. K. 404 ; 
[19283 2 W. W. R. 310.— CAN. 

bb (p. 748) V. Duty of registrar 

when issuing.] -Re Cas A m At^ 

Ry. a). (1899), 4 Terr. L. R. 227.— 
CAN, 

bb. (p. 748) vl. Under Qu^ing 

Titles Act— Title acquired by adverse 
pojMCJwrfon— Costs.] -Low r. Morrison 
(1868), 14 Gr. 192.— CAN. 

bb (p. 748) vil. 

of shekff — Form of .] — Where Rtc 
petltioner’K title was ocoiiiml within 
two years before the fiihjK of the 
petition, the Hheiifl's certificate was 
required os to exeoutlona against the 
prior owner, as any such executions, 
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If duly it'uewcd, niighi bind the land. — 
Kt p. Lyons (1869), 2 Ch. Oh. 357.— 

bb(p. 748) vUI. .1 

—Re Harding (1871). 3 Ch. Ch. 232.— 
CAN. 

bb (p. 748) U. 

XeiH ssiiy for pnsiuctvm.]- -A oertllioate 
71*011) the Hhoriff of no exocmt ions against 

S ellHonor must be iiroduowi . — Re 
(UNDKL (1872), 4 Ch. Ch. 71.— CAN. 

bb (p. 748) X. Certificate 

from eovn*y treasurer -Form of.]— Re 
Hardino (1.87i), 3 Ch. Oh. 232.— CAN. 

bb (p. 748) xt. Title 

derived through hands of trustee to pay 
creditors — Soiices d> advertisemenis 
necc.ssnry.] - He IvUNDEL (1872). 4 

Oh. Ch. 71. CAN. 

bb (p. 74 8) xll. Affidavit 

in proof Ry whommtuie.) — Re UUNDKL 
(1872), 4 Oh. Oh. 71. -CAN. 

ff (p. 748) i. - Mo* executor of 

administratrix .] — 'ruusTifiE t). 
Regihtrah-Okneuai. of Land, [1927J 
N. Z. I4. R. 839. N.Z. 


hh (p. 74 8) I, Uruitr Quieting 

Titles A cl — Not purchaser selling he fitre 
completion of rontrart.] - Re Brown 
(1871), 3 Ch. Ch. 158.- CAN. 

hh (p. 718) il. - I'ucehast'r uiuier 
.sale hy order of court t n foreclosure 
orftou. I (lANADIAN RV. CO 

i\ Mang ( 1908 ). 8 \v. \i. R. 774 ; I 
Sank. L. U. 2111. - CAN. 


hh (p. 718) ill. - - Krecnirix of 
Rrntlish will lie scaled in Rritish Colum- 
bia.]— He Oi.A/.Y. 11928! 2 11. I,. R. 971 ; 
[1928) 1 W. W. U. 974. ACS. 

hh (p. 748) Iv. riirrhoscT from 

trustee in banJrruptru - Selling with 
'Itermission of inspe iors,] — 'riie proper 
eoticliiHion from tho provlwloiiM of 
Land TitlcH Act, R. M. O. 1927, e. 1.58, 
HK. 66. 69 (5), huvhig regard to Bank- 
riipiey Act, R. W. 0. 1927, c. II, s. 27, 
Jh Miat when liinil, vented in a tniHteo 
In hkpc.y., han hee,n traiiHferred hy the 
tniKtef! with the perinlHHion in wrliing 
(jf tin? ihHiM'etfdK. t.he truiiNferee, upon 
proper proof of 1 tie ffiet, 1h enlilliMl 
to have hinint If ^eg^^tere(l an owner.-- 
Re I'ACEV. [19281 1 |). L. R. 42.5 ; 62 
O. L. R. 616. CAN. 


mm (p. 748, i. Filed byrmjdrar 

Form of Necessity fin affidavit.] - 
R amm.tgn WiiAGOET. Stokkh. [1921] 
2 W. W. It. 921 ; 62 D. 1.. ft. 282; 
39 »{. (\ R. 6.5. CAN. 


q (p. 749) i. AfiniMtcr 

of Agriculture — In respect of claim under 
lAce Stock luncnurugement Act. It. S. A . 
1922 (c. 65),] -R. V. Rumhky Hl 

Mohtmf.n No. 5.5] Munk'ITAl I>l«- 
triot (A-Ua.), (1926) 2 1). L. R. 792; 
[1926] 2 W. W. R. .34. -CAN. 

d (p. 749) i. : Person rinim- 

ing jHirtncrddp irUeresl in land -Claim 
not founded on uriUen cU)CummL\— 
He. MacCulwhjoh & Graham (Alta.) 
(1912), 21 W. L. U. 349; 5 h. L. R. 


d (p. 749) il. Exerufion 

rrediior.] -Tho vendor 6c piircliaaet 
under an agitjeiiient for the sale of land 
cxccuUA a deed by which the piir- 
(•haser gave up to the vendor all of 
whaUwer Interest he, the purcliai^r, 
had In the land as hucD 6t took In lieu 
of such intfjrcst the vendor’s covenant 
to do all she <JOnld to effect a resale of 
the land 6c to pay to said puroha^r a 
certain antonnt out of the purchase’ 
price r<K;<dve<l on the resale. There 
was nothing In the deed to give the 
purchaser any equitable tntge. or 
equitable chaigo on the land. The 
vendor rcfM>Ul the land t — Held : pur- 
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906* Add, Annotation : — Refd. Chowood, Ltd. v. 
Lyall (2), [1930] 2 Ch. 156. 

908a. Unregistered sub-demise— By mortgagor — In 
breach of covenant.] — British Majhtime 
I'BUST V, Upsons, Ltd., [1931] W. N. 7 ; 71 
L. Jo. 135 ; 171 L. T. Jo. 77. 

911a, First registration under Land Transfer Acts, 
1875 & 1897— Effect of Land Registration Act, 
1926 (c. 21), s. 147.] — The purchasers of free- 


hold land caused themselves to bo registered 
as first proprietors with an absolute title 
under Land Transfer Acts, 1876 & 1897, of 
the land purporting to bo conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 
action, an adjoining owner was in possession, 
having acquired a good title by possession 
to the fee simple at tlie time of the registra- 
tion : — Held : that notwitlistanding I^and 


chaser had no loufjrcr any interest In 
the land &, thei’cfore, sect. 120 of 
Land TiUos Act did not entitle an 
execution creditor of his to maintain 
a caveat. — Hay v. Mc’Cui.loch 'b. Ltd., 
110301 1 W. W. R. 4.34 ; 2 D. L. R. 93. 
—CAN. 

e (p. 740) i. Tluahand having 

interest under Dourer Act, C. A., 1024 
(c. 0 ^.] — BuiNBANii V. Minuk, [1927) 
3 D. L. H. 550; [19271 2 W. W. U. 
121 ; 3C Mon. L. 11. 530.— CAN. 

e (p. 740) ii. Itural muni- 

cipaiity — Against Crown lands for money 
aUvanccA for seed grain,] — lie Land 
Tmjss Act, [1918] 3 W. W. R. 13.— 
CAN. 

e (p. 740) 111., — ~ — — Claimant to 
pari jrrocccdtt of sale of land ,] — Shep- 
iiEUD V, Houston, [1927] S. A. S. R. 
144.™ AUS, 

6 (p. 74H) Iv. Person ('.ntitled 

to benefit of rejttrictive coxicnanl ,] — 
Wanek V. THOiii, [19281 2 D. L. R. 
793 ; [1928] 1 W. W. R. 903.— CAN. 

o (p. 749) i. On failure to 

file mUle-nee of cofumeiwemenl of pro- 
eeedinuH - ’Whether npplienblc to caveat 
JiteA by registrar ,] — Hamilton r. 
Stokes, [1921] 2 W. VV. R. 921.— CAN. 

dd (p, 749) I. — Lis pendens 

on /Itc.] L.'iud Hoidstr>' Act, s. 49 (8), 
docs not rcHjnlre tiiat. the lis pendens, 
OP other evidence, of a cavoator shall 
1)0 tiled dni'inK the currency of the 
caveat ; the words “ liare filed ” are 
to bo construed as meaning’ “ have on 
file.” — Ckoft V. WiUTiN(} (1910), 14 
W. L. R. (5.34. -CAN. 

(T (p. 749) i. Appeal from 

order for discharge — RegiAration of 
order pending appeal.] — lie IMuIvnis, 
119271 1 D. L, |{. 431 ; [19271 1 

\V. W. R. 209 ; 21 Busk. L. R. 309.— 
CAN 

fl (p. 749) ii, Claim under 

agreement for sale — No proof of agree- 
ment.]— B abitt V. Roilf:au (1907). 7 
Terr. L. R. 481 ; 0 W. L. R, 200.- 

GAN. 

ff (p. 740) lii. Where 

rave<itor does not assert rights aelirely -- 
How made..] — He Macdonald, [15124] 
2 D. L. U, 802, -CAN. 

IT (p. 740) i. .1- 

WlLKlNBON V. SlIACKLimiN, [1930] 1 
W. W. n. 721 ; .3 I). L. R. OOl ; 24 
Alta. L. R. 377.- CAN. 

o (p. 750) i. .]-- 

Lkno V. .Smith (1902), 14 Man. L. R. 
2:.8.--CAN. 

CO (p. 750) i. .] — 

McKay v. McDohoall, [1921] 3 

W. W. R. 833 ; C3 D. L. R. 247 ; 15 
Soak. L. R. 24 ; ajOTd. (1921), G8 
D, L. R. 245.— CAN. 

00 (p. 750) Ii. . 

Bishop v. Wkstkbn Trust Co. (Sask.), 
[1922] .3 W. W. R. 818 ; 70 D. L. R. 
451.— CAN. 

U (p. 750) 1. When main- 

iainable.,] — Pendleton t?. Pendleton, 
(19271 2 W. W. Li, 720 ; 21 Saak. L. R. 
679.— CAN. 

QQ (p* 7.50) i. JPHled be/orc 

registration of transfer — Interest of 
caveator purchased by transferor — Right 
of transferee..] — Bennett i>. Gilmour 
(190(5), 4 \V. L. R. 190 ; 1C Man. L. R. 
304.— CAN. 

m (p, 751) i, iSufxiiviaion 

of parcel into lots under unregiakred 


plan,] — Re Ryan & Vancouver Dis- 
trict Reqistrar of Titles (B, C.) 
(1914), 2e W. L. R. 982.— CAN. 

gg (p. 751) f. To accept caveat 

based on mortgage before registration of 
grant from Crown,] — Re Land Titles 
Atn’, Canada LiFti Assurance Co.'s 
Case, (Soskf), [1919] 2 \V. W. R. 47.— 
CAN. 

gg (P. 751) ii. Transfer for 

execMory consulcralinn — Right to man- 
damus on refusal to register .] — R. v, 
REUISTRAR of TITI.E8, Kx p. Moss, 
119281V. L. 11.411 ; [1928] Argus L. R. 
293.— AUS. 

gg (p. 751) 111. After fore- 

closure deoree,] — Re West, * [19281 1 
D. L. R. 937 ; 61 O. L. R.j540.— CAN. 

nn (p. 751) I. .] — 

IlALLt). Yorkton Land Registration 
District (Registrar) (1911), 16 

W. L. R. 5(58.— dan. 

eee (p. 751) I. To decide as to 

status of person applying to amend plan,] 
— lie (^JfiisiioLM & Oakville Town 
O KPN. (1885), 12 A. R. 225.— CAN. 

eee (p. 751 ) il. To pay oiicr pro- 

portion of fees to treasurer — After 
deducting disbursements — Whether court 
can review inspeetoPs decision as to 
disbursements,] — Simcok County r. 
Sanderson, [19231 1 D. L. R. 1185; 
51 O. J.. R. 239.— CAN. 

eee (p. 751 ) UI. RegUtratinn under 

Real Property Act, 19V6—Rffeet of ,] — 
Canadian Bank of Commerce v. 
WiNNii'EO District Registuau, [19281 
3 W. W. R. 630 ; affd,, [1929] 4 D. L. R. 
318; 2 W. W. R. 467; 38 Man. h, R. 
275.- CAN. 

a (p. 752) i. Txind not 

described in assignmerU — Kffe.rt of 
nffldavU made for purposes of registra- 
txon.] — lie Aston & White (1920), 48 
O. L. R, 168 ; 18 O. W. N. 5.— CAN. 

oe (p. 752) I. PUTZ r. 

Titles Registrar, [19281 V. L. R. 
318 ; [19281 Argus L. R.. 224.— AUS. 

sn. Application under Quieting Titles 
Act — Jurisdiction of court — To grant 
certificate,]— Rrii , CHAMBERLAIN (1809), 
2 Cn. Ch. 3 >2.— CAN. 

go. 7’t) uyaivc irregvlarUy — 

In adi^erliseinerU.] — Re II.ybris (1888), 
12 P. R. 430.— CAN. 

■p. Liability of county council — To pay 
for boohs supplied to registrar.]— JiliAl) 
r. Ke.vi' County Mumcti'al Council 
(1857), 13 U. C. n. 572.— CAN. 

sq. To furnish offices, xaults, c/e.1 

' -R. t’. Northumberland & Durham 
Counties Corpn. (186l), 10 C. P. 526. 
—CAN. 

•r. Liability of city cottneU — To pay 
for sUdemeat of titles — Furnished by 
regi.drar of county — To registrar of city 
separnted from county .] — Durand v. 
King.ston City (1864), 14 C. P. 439. - 
CAN 

PART HI. SECT. 6, SUB-SECT. 5. 

Q (p. 753) i, .1— 

Fraud.** under Land Titles Act, 
19 1 7 , 88. 59, 174 & 194. means actual 
fraud. — Dominion Fire-Brick 8: Clay 
Products. Ltd. v. Pollock (Sask,), 
[19191 2 W. W. R. 245.— CAN. 

t (p. 753) i. .] — Aknable 

V. (Coventry. (1012). 22 W. L. R, 254 ; 
5 D. L. R.661 ; 2 W. W. R. 816.— CAN. 
aa (p. 753) i. .}— Para- 


mount Theatres, Ltd. v. Branden- 
BERGER, [1928] 4 D. L. R. 573; 02 

O. L. R. 579.— CAN. 

kk ip. 763) i. .1— 

Canadian Provincial Power Co., 
Ltd. V. Nova Scotia Power Com- 
MiasiON. [1927] 2 D. X. U. 475 ; 69 
N. S. R. 234.— CAN. ^ 

r (p. 754) i. .]— 

Hall v. Pelmadulla Valley Tea & 
Rubber Ck). (1929), 98 L. J. P. C. 
174.--IND. 

aaa (p. 754) i. Conv^/ance 

by registered owner — Jxulgmcnt registered 
against registered owner after date of 
conveyance,] — Rc Murphy, [1928] I. R. 
479.- Ifl. 

h (p. 755) i. .1 — Thomas 

V. Guay, [1927] 2 D. L. IL 1140.— 
CAN. 

CO (p. 755) i. RiglUs of 

purchaser from ostcTisibtc oumer .] — 

P. L. T. A. R. CiiEiTYAR Firm r. 
Maung Kvaing (1929), I. L. R. 7 
Ran. 276.— IND. 

mm (p. 755) i. Right of mmer of 

laiul sold for taxes to sue under Land 
Titles Act, s. 110 — Delay in bring- 
ing action .] — Blackstook v. North 
Alberta I^and Rkolstration District 
RKtosTHAU (Alta,), [1917] 2 W. W. R. 

! 938.- CAN. 

' rr (p. 755) i. Conveyance of 

Crown Umd by squatter ,] — Robin, 
CoLLAS & Co.. IjTd. V. Theriault 
(1904), 25 C. L. T. 68; 3 N. B. Kq. 
Rep. 14.— CAN. 

000 (p. 755) i. Right of 

purchaser of one lot on building estate , — 
As to roads.] — He McTlmurkay & 
Jenkins (1895). 22 A. R. 398.- CAN. 

ggg (P- 755) i. Restrictive cove- 

narUs,] — Re Rowan & Eaton, (19271 
2 D. L. U. 722 ; 60 O. L. R. 245,— 
CAN. 

sx. Real nature of transaction im- 
material to stranger,] — Morris r. 
Morris, (1931 J 3 D. L. R. 325.— CAN. 

PART HI. SECT. 6, SUB-SECT. S. 

h i. Equitable interest suhsc- 

quenUy acquired by transferor .] — A 
Iransfor of land, in the form provided 
ill Real Property Act, made by the 
ivgistercd owner, & without any special 
covenants or iwital.s, does not operate 
I as an (ustoppel & does not vest in the 
! transferee an equitable lnten>st sub- 
i sequent ly acqulrt‘d by the transferor 
i in the absence of any fmud or misre- 
i presentation by the latter. — Bennett 
1 V. Gilmour (1900), 16 Man. L. R. 304. 
—CAN. 

h ii. On registration of transfer — 

I^reMous transfer without conside^tion 
— 'Transferor subseguenily becoming of 
uvsoxnui wind.] — Rattioan v. Regan, 
[1929] I. R. 342.— IR. 

st. Owner giving agent authority to 
sell — Agreement between agent dt vur* 
chaser — Purchaser taking transfer from 
owner — Whether entitled to regiAraiion,] 
— Johnson v, Skni'T (Sask.), [1929] 4 
D. L. R. 519.— CAN. 

PART HI. SECT. 6, SUB-SECT. 8.— A. 

I sw, Lis pendens — Dismissal of bill — 
Order discharging lis pendens un- 
nrorasori/.) — D kxter r. CkiSFORD (1858), 
1 Ch. Ch. 22 ; 5 C. L. J. O. S. 67.— 
GAN. 
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Registration Act, 1925 (c. 21), s. 147, the 
power to rectify the register conferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectihcation of entries made in the 
register under Land Transfer Acts, 1875 & 
1897, & accordingly that the order for rectifi- 


cation of the register by excluding from pltfs.* 
registered title the land erroneously included 
in it had been propCrlv made. — CiiowooD, 
Ltd. r. Lyall (2), [19.301 2 Ch. 150; 09 
L. J. Ch. 405 ; 143 L. T. 510, 0. A. 


Part IV. — Extinguishment of Title. 

921. Add, Annotation : — Apld. Re Silva, Silva v. Silva, [1929] 2 Ch. 198. 


Part V. — Action for Recovery of Land. 


956. Add, Annotation: — Refd. Ladies Hosiery & 
Underwear, Ltd. v, I’arker, [1930] 1 Ch. 304. 

1040a. .] — Spkar’s Glass Works (Ltd.) 

V. Spear (1902), 37 L. Jo. 578. 


1042a. Suit for redemption.] Ptiillips v. Piiil- 
IJPs (1900)» 4‘1 Sol. Jo. 551. 

1064. Add, Amioiaiton ; -Dlstd, Uiidley & Uistrict 
BeneOt Building Soc. r. Gordon, [1929] 2 
K, B. 105. 


PART IV. SECT. 3, SUB-SECT. 1. 

e. Jicvsd., [1927] 3 I). L. 11. 1 ; 
11927} S. C. n. 403. 

PART V. SECT. 1. 

sa. Duty of court — To decide upon 
Jcfjal rifjMe of j)arlics .\ — A judffo Kli ting 
li t nisi jtrius it hearing au act inti of 
<!jcctrnont only to decidtt upon Uu; 
legal rights of the purl icy, &l If pltf. 
makes out a legal title to the proitcrty 
h<? in onlltlod to recover, oven though 
deft, may be entitled to ndlef in ouuity. 

- -riORd. Moffati' r. Thomp.son (1877), 

1 P. & B. 510.-- CAN. 

PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) i. 

1057 vi. .1— STFVENS V. Skid- 

more, (1931] 2 D. L. It. 407 ; affd., 
fI93I] 3 D. L. K. 455.— CAN. 

PART V. SECT. 8, SUB-SECT. 2. 

t (p. 7(5(5) i. Claimant hy adverse 
pnsscHsion — Against Crotim grantee.] — 
DoURK V. JKNNI-NOfl, [19281 1 I). L. R. 
730 ; [1928] I W. VV. R. 348 ; 23 Alta. 
L. R. 30(5.— CAN. 

so. Lessor — iivit (o obtain jiussessitm 
for A landlord, though h(! has 

given a lease to a thin! person. Is 
entitled, for the purpo.so of putting his 
IcHHoe In posHCKsIon, t,o inalnta.in a suit 
to eject a trespasser.- -D amodau 
IhlAflAI) TKWAUI V. JjACIIMI Pra.saij 

SiNun (1928), I. L. R. 7 J’at. 49(5, — 

IND. 

sf. Trustee of cJt urrh — Un incorporated 
hodjy.l— DoF. d. Oalt I’kfsuytkkian 
CuLTitcii Trustees r. Bai\ (5817), 3 

U. C. R. 198.— CAN. 

PART V. SECT. 3, SUB-SECT. 3. A. 

t i. .] — LOITXT V. h'MTTII 

(1848), .5 U. C. R. 302.— CAN. 

I i. Wife liring ajmrt from hus- 

hayul — CHrcunistanccs prccludifw pre- 
sumption of being htudsuul's agcnL ] — 
Where a wife, living apart from her 
husband, is in posse.ssion of laud, under 
such circumstances as prt'cludes the 
Pit-sumptJon of her being agent of her 
husband, she must bo made a deft, in 
ejectment for the land. — VVooi>ward 

V. Cummings (1873), 0 P. R. 110. — 
CAN. 

Mg, Tencmis in ant house — Occupying 
sepuraie tenemenJs.U-Wherc several 
tenants occupied different apartments 
In one bouse, as several tenements : — 
IdcM : a single action might be brought 
for the premises, serving each tenant 
with a copy at notice. — Doe d. Beep v. 
Roe (f834), 3 O. S. 64. — CAN. 


•h. WheJhcr siib-fcnunts nec<%*isary | 
j)artirs .\ — In au ao4lon by a landlord i 
for possession of the inianiHes, it is 
not fiee<jssary to make snb-tenunts in 
actual possession parties deft., A* a I 
judgment for pos.scsKioii may be given 
against the tenant uiuhir which the 
snh-tennnts mu.st go out.- -1 .'.'('on- 
POUATED SYNGJ) OF TORONTO V. 

Fihken (1898), 29 O. R. 738. -CAN. 

PART V. SECT. 4. 

[j i, Temmcg terminahte 

by cither jKoVf/.l— KoKiiARUT v. JtAWV 
(18(51), 20 17. O. 4/»8.-CAN. 

b ii. IJcfeiulan* hut into posses- 

sion by lessor of plait iiff Denial of 
lessor's Htk.U-DoK a. iiouTER v. 
Frazer (1835), 4 (>. S. 80.-- CAN. 

b ili. Dejendanl put ink pos- 

session hy devisee for life itighi uf 
retnaiiulcrman.] — Dow d. J'*iem>s v. 
McKay (1844), 4 N. R. R. (2 Kerr) 
435, CAN. 

o (p. 770) i. Aciion dismissed for 

failure to give --Jiight to bring serovd 
(Udion offer vuiking dernoud.] W’liere 
an appln. for a writ of possessloji wus 
disniLssed because no not lee of tleter- 
ininnlion of (he l(yise had Ireeii give n - 
Held : t.!ie Ijimlhml was «iot MH*re])y 
barred from making nnollier appln. 
ahto' giving such notice, /{e Krne- 
WKIN A Wklci!, [19281 4 Ik L. H. 4 98 ; 
[1928] 2 W. ii. (528. - CAN. 

PART V. SECT. 7, SUB-SECT. 2. B. 

1076 iii. AJildacd of serriee - 

Contents of.] Allidavit of set vice t>f 
fleclaratiou by fixing a copy i > the do«»r 
of lumsc should state the nani.- of llw 
tenant frtnu wlioni the rent is due. - 
Doe d. White c. IbiE (184 I), 1 N. It. D. 

(2 Kerr) 3(50. CAN. 

PART V. SECT. 8. 

sra. Vinim under paper Wh 
J/eferulanf setting up right under ifesr 

from plointiff Uighl of defemUinl to 

rely upon forfeiiurc of Iceise- - Though not 
pleaded.] — I’ETTmHKw v. Dovlk ( I h(5i ), 
17 C. P. 1-79.- CAN. 

PART V. SECT. 10. 

1125 i. TifU: of plaintiff deffr- 

Iirc.l- Doe d. M*'nko c. IJavhon 

(18.31), (1825-1897) N. D. Dig. 293. 

CAN. 

r (p. 777) 1. .1 -Townh!IIP 

OF COIXMESTEB SOUTH V. LjACKEri, 
(1927) 4 D. L. R. 317 ; 61 O. L. R. 77 ; 
afjo, sub nom. Hackkti i;. (XJLCHiJfTEit 
Soinxi MikviciPAi. C/ORFN., 11928) .5 
B. L. It. 107.— CAN. 


r(p. 7 77 )ii. Aet of Limita- 

tions h'JJevt of ttoss'ssion by teiuint in 
eominon.i-- l>oE d. \^ n.i.iAMse. LifiAVi’rr 

(181;D. i N. R. It. (2 Kerr) 83. CAN. 

r (p. 777 ) iii. Against 

plointiff taking forritde possession.] ■ 

1 'oNsession short, of t.tveiily years is a 
sullleient. tltlr! in ejeetment against 
a parly, v,’ho, ^villmnt M.ny show of 
titlt‘. comes A taUes fon ii>le. poKsesHioM 
of litnd. Doe d. Fni’Nrn r. 1 m»nn 
( 18.79), 4 Nlld. It. 4 9 5. NFLD. 

r {|». 777 ) Iv. — .] Imutan 

[jAI, r. Mohan T.iAi. (I928j, I. 1<. II 
.70 All. 98(5. IND. 

aa(r>. 777 )i. ■ - Tilh arfpnn-d 

through persifU who ,/»-'• red tty per 
mission, of plointiff. \ Di mi iieiinn^to 
reeov(‘r posHi-'Slon oi' land, defts. 
limited their dideneti l.o a pm'thm of 
Hie land claimed. A as to I, hat. portion 
dep.Mided upon tIHe {unjuired from II., 
wlio ctitereii by pci-mlssioii of pilf. ; 
Held: both (lefts, A H . Were est ofipcd 
from deriving t»ll-f.^ Hde. Jmkevif.w 
.Mining Moore (I9(i3), 3(5 

N. ,'8. ll. 3:53. - CAN. 

o (p. 778) i. - .1- Miener r. 

Drs'o wool* (eireo I'-';*), P. F. D. 12.1. 

- CAN. 

o (i>. 778) ii. - Hitssession, 

otttoiurd by exetninge. from ptainii.Jt's 
father. \- -Wv.lA. V. > ’AUTtU'l IlI RH (18(59), 

2 N. S. D. I. CAN. 

0 (p. 7 78) iii. Agistment by 

plaintiff to grant perpr.tval leoe-- fYr- 
fontionee of acts relertd/lr. /• ogrre^' etd .] 

Anri'i' V. Jaou Nath J\lAM^MUAH 
(l;)2«), I. K. II. 55 (laic. 1999.- 'ND. 

t (p. 778) i. }*nrrhase ol sob 

under unrit of exeeuliou. — ,/uilgment 
irregular lo purrhaser’s knowledge. \ — 
Held: the slKirl/r’H dt^cd coidd not 
rlofeat p)tf.*B rigfit to rec<*ver.- 
Hamii.to.n r. lipiiriBODV (1870), 21 
(;. P. 12(5.- -CAN. 

t (p. 778) ii. Colour of title A -- 

lUiYh V. Mri.E.riT (1873). 9 N. .S. H. 
292.— CAN. 

t(p. 7 78) iii.- .1^ MoDonald 

V. McIkaaU (190.7), 38 N. H. it. 103 ; 
affd. Hub norn. Me Isaac r. McDonald, 
3U S. R. 157.— CAN. 

t (p. 778) Iv, Hefewloid. in pos- 

session os t, erut.nl of plaintiff.) VirdWAi 
V. .lOHNHTON (1800), 2.7 (1. 11. (510. - 

CAN. 

t(p. 778) V. — Transfer lo plaintiff 
naute hy parly iwt in possession .] — 
fiA.MMON V . .loDREY (1877), H N. S. R. 
(2 R. &C.)314. -CAN. 

1 (p. 778) vi. - - TenwnX of mortgagee 

— Title of rrurrtgagec— Against holder of 
equUy of redemption.}-- floii d. Smith v. 
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Snabe (1877), 17 N. B. R. (1 P. & B.) 
fle.—OAN. 

t (p. 778) vll. Defendant tenant. 

from year to year — No notice to termi- 
nate tenancy .] — Laportb v. Wilson 
(1913), 24 O. W. R. 643.-~CAN. 

t (p. 778) viil. Defendant in 

posseaavm under conveyance from 
plaintiff — Error in conveyance — 
Boundaries agreed between vendor tt 
vendee .] — McDonald v, Knudsen, 
ri928J 3 D. L. 11 . 242 ; [1928] 2 W. W. R. 
577.-CAN. 

PART V. SECT. 11, SUB-SECT. 1. 

d I. Sujftdency of evidence .] — 

Allisov V. Smith (1877), 1 P. & B. 
199.— CAN. 

aa (p. 779) i. .1 — In a suit for 

oJCM’.tmont. althoufrb pU.f. may not ho 
able to oHtablidh any title in hlniMolf, 
ho is entitled to Buccood if ho can prove 
that bo was In pohhoshIou of tho [)ro- 
porty in dispute until bo was forolhly 
ousted by deft., provided deft, does not 
ostablisb a bettor title in hirnsolf. — 
IlANJIT SlNOM Ihil.VCK C. JlIOKI SlNOU 
(1928), T. h. U. 8 Pat. 351.— IND. 

•d. Ejectment for non-payment of 
rent — AJofitm fivr judome^ ayainst 
casual ejfjit or -^Tenant in imsscsm/in 
not lessee — WheUicr necessary to show 
how teruint holds.] —D or d. St. .John 
O oRPN. V. Rok (1885). 25 N. B. R. 149. 
— CAN. . 

■a. U nreffistered lease — /*r(or in date 
to Crown grarU — Whether admissible 
to proce^ right of tewint .] — North 
PA riKir Liimrer Oo. u. Biutisii 
Ammrkian Trust <30. (1917), 23 B. G. K. 
332.— CAN. 

PART V. SECT. 11, SUB-SECT. 2.— A. 

1134 1. l*lainiiff recovers on own tiile.] 
— Claukk V. Hanky & Dunlop (1899), 
8 B. G. H. J3(); 1 M. M. Gas, 281.— 

CAN. 

1140 1. Plaintiff claiming as pur- 
chaser unter writ, of ejcf-cutlon — Proof 
of judgment — I*ekry v, 

PiQUO'rr (1855). 12 U. G. U. 372.— 

CAN. 

o (p. 780) I. .1 — Pknltng- 

TON V. Brownlkk (1868), 28 U. O. R. 
189. -CAN. 

aa (p. 780) i. Proof of Judgment 

unnri'essary .] — Uaihton v, Uuohbon 
(1807), 17 G. P. 304. -CAN. 

aa (p. 780) ii. .J — Jkx v. Hiokh 

(1870), 39 U. C. 11. 000.— CAN. 

n (p. 781) i. Loan to be paid 

off by i'nstalments — Date of ej:piralion 
of mtyrtgage imcertain — Iteleasc of mort- 
gagor by mortgagee after action brought.] 
” Asm-xmi) v. MoNauoiiton (1854), 11 

U. O. R. 171. -CAN. 


q (p. 781) I. Not registered-- 

Aamissible where no registered instru- 
ment.] — An unregistered Crown grant 
Ih admissible In evidence whore it Is 
not sought to set It up against a 
registenjd instrument. — Dorbell v. 
Campbell (No. 2), (19171 1 W. W. R. 
500 ; 23 B. C. R. 500.— CAN. 

0 (p. 781 ) i. Purchaser for value 

wiihnui notice — Defendant in possession 
— Dlaim by adverse possession .] — 
Canada Permanent Loan 8c Savinos 
Oo. V. McKay (1881 ), 32 O.P. 5L-OAN. 

ft (p. 781) f. Title acquired pendente 
lite.] — Held : insufficient. — Adamson 

V. Adamson (1878), 25 Gr. 550. — CAN. 

hh (p. 781)1. Q'uestion for jury.] 

— Eades 1). Maxwell (1859), 17 

U. C. R. 173.— CAN. 

■m. Claim by executrix under mortgage 
from defendarU — RigfU to show mortgage 
to testator.] — Skkaiion v. Whelan 
(1864), 24 U. C. H. 174.— CAN. 

■n. Evidencethai ancestor of plaintiff *8 
lessors had cut wood off la.nd .] — 
McDonald v. Chisholm (1858), 3 
N. S. R. (2 Thom.) 404.— CAN. 

so. Claim by devisee — Land mart- 
gagotl by testator — Etrreclosare — J^and 
sold under decree of court,] — Kearney 

V. Grkklman (1880), 14 B. O. R. 33. — 
CAN. 

•p. Title derivai* from, foreclosure in 
equity suit — Property mortgaged by 
remainderman — Defendant in posses- 
sion as tenant for life .] — CJolonial 
Investment Sc Loan Co. v. Dk- 
MKROHANT (1908). 38 N. B. R. 431 ; 
4 K. L. R. 546.— CAN. 

PART V. SECT. IS. 

ty. Nature of action.] — An action for 
mesne profits is in ori^n an action of 
trespasH, Sc is reguJatod by the broad 
principles applicable to aotions 
for damages against wrongdoers. — 
Kamala Pr<isad Sukul v. Rishori 
Mohan i*RA.MANiK (1927), I. L. R. 65 
Calc. 660.— IND. 

p i. .1 — Herr v. Weston (1872), 

32 IJ. C. R. 402.— CAN. 

q I. Bight to costs of ejectment — 

Before iaxaiitjn.] — In an action for 
mosiio profits, aft-er Judgment by 
dufuult in ejectment. It is not necessary 
that tho costs of the ejectment shonUi 
be Lixeti before they can bo n^covered. 
— Bank op IJppp.u Canada v. Arm- 
STHONO (1843). (1828-1900), 1 Ont. 
Dig. 2158.— CAN. 

q ii. Nreessity for proof of 

pai/mcnt .] — Dob t». Cahiu. (1853), 2 
All. 050. -CAN. 

1176 V, .]— Under the definition 

of “ moHUO profits ’* in Cod© of Civil 
Procedui-o, 1908, 8. 2 (12), tho sum to 
he awarded is not what pltf. boa lost 


by hla exolusion from the land, but 
what deft, has made, or might with 
roaiKitmble diligence have made, by 
bis wrongful possession. In the case 
of agriouJtural land that depends upon 
what an ordinary prudent agriculturist 
would have grown, Sc if deft, for hia 
own purposes has grown a less profit- 
able crop the mesne profits are not 
thereby limited. If deft, has let tho 
land the rent received is ordinarily the 
measure of the profits in the absenoe of 
evidence that a higher rent could have 
been obtained by reasonable diligence ; 
but if he has cultivated the land 
himself the cultivation profits ore the 
primary consideration. — Gray v. 
Bhaou Mian (1929), 57 L. K. Ind. 
App. 105, P. a— IND. 

PART V. SECT. 14. 

e i. Decision of master in chambers — 
On originating notice — Whether valid .] — 
A master in chaiubers has no power to 
make an onler, upon ori^natlng notice, 
for the delivery up of possession of 
land by an overholding tenant. — 
Macdonald v. Oeoruiaubs (1916), 34 

W. L. R. 964.— CAN. 

Bq. Motion for — Plainiiff*8 case not 
conclusively made oaf. J — Cook v. 
Lkmieux (1885), 10 P. R. 577.— 

CAN. 

sr. Verdict entered for pUiirUiff by 
consent — Enforcement conditional o?i 
certain payments — Judgment etUered 
tm vexdict before payments made — Bight 
of defendarU to damages.] — \Y xi'SOS v. 
Keixtium (1882), 2 O. R. 237.— CAN. 

PART V. SECT. 16., 

p j, Notice 10 qMt rts to part 

given too late,] — Ejectment fur a house 
Sc small lot of laud adjoining. It 
appeared that, as to the bouse, notice 
to quit bad been given too late, but 
that pltf. wa.s entitled to the land. It 
was oniensd that unless pltf. would 
confine his judgment to the land, deft, 
should have a new trial. — Conley v. 
Lee (1855), 12 U. C. U. 456. -CAN. 

st. Rebuttal of plaintiff's evidence — 
Defendant, in actual ativerse occupation 
/or tuwMy pears. J — Doe d. McMac'KIN 
V. Devine (1841), 3 N. B. R. (1 Kerr) 
411.— CAN. 

PART V. SECT. 17. 

•v. Death of lessor of plaintiff before 
trial - Whether scurc. facias necr.s.sary.] 
— In ejectment under the «jld fonn, 
where the lessor of the j»ltf. died before 
the trial : — IJcld : no sri. fa. was 
necessary, but that judgment might 
be entered. Sc a wi’it of possession 
obtained.' — Doe d. Hay r. Hunt (1855), 
12 U. C. 11. CAN. 
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RECEIVERS. 

Part II. — Appointment by Court. 


106a. .] — An intern appointment of a 

receiver of property in the possession of, & 
claimed by, deft, in the suit should be made 
only if there is a well-founded fear that, in 
the absence of protection, the property will 
be dissipated or ii*reparably injured. — 
Bbvoy Krishna Mitkherjer ??. Satisii 
Chandra Giri (1927), 65 L, It. lud. App. 
131. 

233a. .] — A receiver appointed to collect in 

assets, &• to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions. — Taylor 


r. Allen (1711), 2 Atk. 213 ; 20 E. K. 632, 

L. O. 

AnnoUiliom : — Befd. Aiiou. (180(>), 12 Vcs. 4 ; IVinbortou 
CUapiuan (I8;>7), 7 K. 11. 210. 

233b. .] SNAJtE r. Baickr, Beasley v. Snare 

(1819), 13 Jur. 203. 

403. Add. AuHotaiioH. : — (h'ncrally^ Refd. Re Pinto 
Leite A Ne])lu*ws, Ex p, Visconde Des Olivaes, 
[1929] 1 Ch. 221. 

451a. .j — H all v. .Ienkinson (1813), 2 Vo.s. 

& B. 125 ; 35 K. B. 20(J, L. C. 

571. Add, Amtoialion :■ — Apld. A.-G. v, Glen lAne, 
Jitd. & Liveri>ool tS: lA>nd(>n War liisks Insco. 
Asbocu., Ltd. (1929), 34 (’om. Ciui, 309. 


Part III. — Effect of Appointment. 

682. Add. Annoiulion .—Refd. Be A IJobtoi', [1929] 1 C)a. 170. 

Part IV. — Rights, Powers and Duties. 

756. Add. Annotalion Apld. Re P.-blor No. 70 of 1929, [1929] 2 (Jli. 140. 


Part VI. — Interference with Receiver. 


895a. .] — A libel on the business carried 

on by a receiver & manager appointed by the 
ct. is a contempt of ct., <& may be punished by 
committal of the offender. — llELMOitB v. 
Smith (No. 2) (1880), 35 Ch. 1). 449- 60 
L. J. Ch. 145 ; 60 L. T. 72 ; sub nom. Hel- 


MORE V , SMiTir, Ex p . Smith, 3,5 W. K. 157 • 
3 T. L. U. 139, C. A. 

4 rmol at i( I n s : QoaSfl. Itf’ Oiiiit, (R-iit -D uvIk v. Harris n 8 !> 2 ), 
40 W. It. 207 . Apld. Kimm: r. Dopscai ( 1011 ), aO Sol. .fo. 
51 . Refd. Ifc lOvt lyn, 14 /* />. (latitiral I’ubllc Works 
AhhcIs Co., [IK!»H 2 g. IL .' 102 ; ilol.b r, Hroiwi (JHl).')), 
01 L. J. Q. IL .i 0 :i ; U. n. Davios, | l!) 0 r,| 1 K. H. ;12 : It. v. 
Dally Mail Editor, /oV p. I'lirtaswortii ( 1021 ), 00 L. J. K. IL 
871 . 


PART II. SECT. 1. SUB-SECT. 2.— A. 

h i. Master .] — The manter of the 
High Ct. has no Juritidictluo to make 
an order aunointlng a receiver by way 
of equitable execution. — Baird r. 
Muhphy, 119281 I. R. 125.— IR. 

PART 11. SECT. 6, SUB-SECT. 2.— N. 

n i. .] — In an action by a 

vendor of land for epeclllc perfomiauce 
an order may be made, before the land 
l8 Bold, for the appointment of a 
receiver of the rents & profits of the 
land. — Knowles v, Jenkins (Alta.), 
[1923] 1 W. W. R. 1279,— CAN. 

PART III. SECT. 1. 

n i. Possession of receiver is 

possession of court — For benefit of 


p€r8<m entitled fAercfo.l -B ishehiiwar 

BRATAP NaRAYAN SAUI V. t^IlAN- 
DRKSHWAR PRASAD NaRAYAN SiNOIl 

(1928), 1. L. K. 7 Pat. 310. -IND. 


PART III. SECT. 2. 

687 iv. .1 — Boitomh v. P.\t’inc 

Northwest Lbr. Co. (B. C.), [ 1920] 

4 D. L. It. 415.— CAN. 

PART III. SECT. 6, SUB-SECT. 5. — B. 

685 viii. .1 - -National Thist 

Co. V. Dom. Iron Steel Co, (N. S.), 
[19271 3 D. L. H. 1063.— CAN. 

PART IV. SECT. 4. 

p (p. 66) I. Against recewer - j 

Effeid of order.] — An order of the ct. 
giving leave to a party to sue Its I 


rof’civor docH not amount t« a rolin- 
(jiilrtbrnent of posucsalfm of the pro- 
IXU-Mch by that ct., iV uii onba of 
decree Jigiiinwt Ibe receiver (raimot be 
enforced In osectitioii aa agiUrnt him 
witlioiit hiavt} f>r tijo ct. app'il'dliig 

him. Sui.MATI JUOAf. KIMIIOHK iJJCl.l 

V. DJ'VA PjiABA.VNA MUKHEIUI (1028), 
I. L. It. 7 Pat. 68L— IND. 


PART X. SECT. 6. 

sa. Stipululiini tlud rr.a iver in sign 
bnjut-- Failurr. to sign.] - Where u 
Hurety on a rect;ivt?r'B iiond cxccuI/Ch the 
bond on tlio dlHtinct und<!rstandlng 
fbat it i» alHO tu be executi>d by the 
receiver himself, the fsilure to wunuo 
tlie Klguatuix; of the nKadvfir thereto 

diHcharges said suroty. Larronnk v. 

Hhork, (10281 2 IJ. L. U. 077 ; [1928] 2 
W. W. R. 8 ; 39 B. C. It. 608. -CAN. 
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English and Emfibe Digest Supplement. 


REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 


PART III. 

sh. “ Indiana in ijrocince of Natal ’* 
— Includes only Indian iinmiffrants — 
Jnt 17, 1923, M. 0, ‘12 (1).J — hx p. 
BADAi (1927), 48 N. L. U. 435.— S. AF. 

PART IV. 

ij, Amendment of register — When 


order granted.] — Appet., whose first 
name was. according: to bis birth 
cciUtlcatc, S., but who had always 
b(fli(ived it to be C., was married In 
Natal in 1928, the latter name being: 
reiiorded in the manlaire retrlster. He 
applied fur an order authorising: the 
re^trar to amend the marriage register 


so as to show his first name as S., 
alleging that It was only when he 
obtained a copy of his biilh certificate 
that ho discovered his name was S. ; — 
Held : order should be granted. — Ex p. 
Kvriakides (1929), 50 N. L. R. 305. — 
S. AF. 




VoLXXXlX. Cases S2— 264b. 


RENTCHARGES AND ANNUITIES. 

Part I.— Nature. 

Part II. Creation of Rentcharges and Annuities. 

exhausttoc*ee‘'slmDli"w^^^^ Limitations j 231. Amwlation :-RM. Wimbledon & Put- 
s“o Il2a I ('onsorvatoiB v. a^ely, [1931] 


Part HI. -Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add. Atntoiafion : Rei^, Rr |{eeve.s, lleevoH 
V. Pawson, [1928] Cli. 5J. 

247. Add. A jnioiaHo)is : - Apld. Keunedy i\ 
Thomassen, [19291 1 Pli. 42(1. Montd. Lever 
Bros., Ltd. V. Boll (1930), 47 T. L. H. 17. 

247a. ,] Under tlic will of her then 

husband made in 1902 <& a seiiaration deed 
tfe settlement made in 1903 V. was entitled 
to two annuities of £‘200 each. Testator, 
who was also the settlor, died in 1913, tfc V. 
afterwards married a Dutch subject, for 
the remainder of her life resided in Holh.nd 
In 1927 the trustees of the will olTercd to 
redeem both annuities, & after some negotia^ 
tions were informed by V.’s solrs. that they 
would ^vi.se her to accept £0,000 for 
redemption, the annuities to be i)ai(l in full 
up to the date of redcnription. Tlie ti'ustees 
sent the soli's, a draft release for tlieir 
approval. V. having infomied her solrs. 
that slie would accept the oOer of £(>,000, 
they s(mt her the reloa.se engrossed foi* her 
execution, & she executed it on Jan. 12, 1928. 
On Jan. 17 she died, but no notification of 
her death was received by her solrs. in Jjondon 
untd Jan. 31. In the meantime, the trustees 
having been infonned by V.’s solrs. on Jan. 21 
that she had accepted the £0,000, on Jan. 30 
paid the money to them, being in ignorance 
of V.’s death: — Held: there was no con- 
cluded contract for the sale & purchase of 
the annuities, as the purchasers could not 
have intended their ofl'er to be accej>ted by ! 
the vendor merely executing a document, j 
But even assuming there was a concluded j 
contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trirstees 
were entitled to recover back the £6,000. — 
KEN^"EDy V. T110MAS.SEN, [1929] 1 Oh. 426 ; 98 
L. J. Ch. 98 ; 140 I.. T. 215 ; 45 T. L. U. i 
122 . 

254a. Sale to raise charge paramount to 

annuities — Annuitants necessary parties to 
conveyance.] — Sullivan r. Sulijvan (1860), | 
28 Beav. 102 ; 54 E. It. 304. ! 

AimoiaiUm : — Reid. Thompson r. Itaioo (1873), 28 L. T. | 
382. i 


254b. Annuity charged on premises & busi- 

ness— Sale of business to company — Under- 
taking of company to pay annuity.]— By his 
will made in 1913 appointed bis two sons 
(^xors. devised & bei}u<*ath<s! to them the 
freeholds upon which his l)usine.ss was carried 
on ik' the businosse.s subject to the ])ayment 
of an annnity of £390 to l\is wife. Te.stator 
died in 1914. In hVib. 15123 the two sons 
agreed sell to a trnst(*e for joi iidendetl co. 
the undertaking tV assets of the business in 
consideration of cash iV shares in tier co. 4 V 
an nridert/aking,, by the eo. iu p.iy all the 
liabilities of the vendors in relalidn to tlie 
business, including tiio annuity K a cliargir to 
se»:uro the bank 4 ;»verdraft of tier venders’ 
film. That agreement was carried out by 
two deeds dattrd .June J, 11)23, an assign- 
m<'nt of tier goodwill A: t-he r>tlier a con- 
veyance of tlur frecrhold premises of the 
vendoi's in connection with the business, 
including freeliold premises at L. 'Phe con- 
veyance recited tlie rJiargi' to the bank 
(JTectod !)y dc'jiosit of the deeds, but made no 
reference to the annnity, & tlur will was also 
.shortly recited. The conveyance was made 
by the vendors as benelicial owners, efc the 
hdbendum was expresseil t-o be subject to a 
charge by way of collateral security to the 
bank to .secuire £774 Hs. 4d., the amount of 
tilt* firm’s overdraft. On Nov. 19. lOJ’.i, the 
CO. sold th€r freehold premises at L. to def‘ . J. 
by a conveyance of the feir simple free from 
incumbrances in the usual form. The co. 
havi’ig paid off the £774 8 /?. \d. wen* able to 
hand over the title deeds to J. J’he widow 
AV.US paid her annuity U) Dec. 1929, wlien the 
CO., owing t/) had trade, were unable- to pay 
it. The widow then brought this ac£ion 
claiming that J. Iwl taken the property with 
m^tice which ought to have jjut him on 
inrpiiry whether the premises were freed 
from the annuity: — Held: the conveyance to 
the CO. being made subject to the hank 
charge pi<*vent-ed any inference by J. that 
the vendors had ceasf*d to act as exors., &; 
tlie vendors to the co. were shown on the 
conveyance to be sole beneficiaries under 


PART I. SECT, 1. 

11 i. Devise of land subject to 

onnui^.] — Teitator devised a half 


interest in land to his son & two 
daufirhteru “ subject to the payment ** 
of an annuity : — Hdd : the annuity 


was oharfiTcd upon the half interotft. — 
Pkaucb V. Wiuoirp (1920), 39 C. I^. U. 
16.— AUS. 



dales 2M1>-^. Engush and Empire Digest Supplement. 


their father’s will as well as exors., & the fact 
that the vendors to the co. conveyed as 
beneficial owners did not put J. on inquiry, 
as he was entitled to assume that they were 


selling as exors. — Parkbr v, Judkin, [1981] 
1 Ch. 4:76 ; 100 L. J. Oh. 169 ; U4 L. T. 
«62, C. A. 


Part IV. — Rights as Affected by Various Forms of 

Limitation. 


292a. .] — A. devises to his nephew £5 

per annum, without saying to his exors. or 
administrators, i»o be paid him dmnng his, 
the t-estator’s, wife’s life, whom he made 
executrix, on condition that he demeaned 
himself civilly to her. By his death the 
£6 per annum is determined. — N eai. v. 
Hanbury (1701), Free. Ch. 173; 24 E. 11. 
83 ; sub nom. Anon., 2 Eq. Oas. Abr. 302. 

Annotation : — Reid. Savory u. Dyer (ITA'i), Amb. 139. 

296. Add, Annotation : — Refd. He Eitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 660. 

336a. Bequest to several — No words of survivor- 
ship.] — A bequest of an annuity to several 
persons during their lives, without words of 
8urvivoi*ship, is a bequest to each of them of 
a sepaiate annuity for an aliquot share of 
the whole, & upon the death of each his 
separate annuity ceases. — He Evans, Thomas 


V. Thomas (1908), 77 L. J. Oh. 683 ; 99 L. T. 
271. 

336b. During continuance of fund.] — Testator 
having bequeathed annuities issui^ out of 
a leasehold estate, to some annuit^ts for 
life, to some during the continuance of the 
fund, &, to others indefinitely, with a general 
provision for an increase or diminution of the 
annuities, in proportion to the increased or 
diminished income of the estate ; & a par- 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 
indefinitely are payable during the con- 
l^inuance of the fund. — Hack v. Tuck (1818), 
• 3 Swan. 270 ; 36 E. R. 868. 

363. Add. Annotations : — Refd* Re Nelson, Norris 
V. Nelson (1918), 140 L. T. 371, n.; He 
Smith, Public Trustee v. Aspinall (1928), 
140 L. T. 369. 


Part V. — Rights as Affected by Insufficiency of Grantor’s 

Estate. 


498. Add, Annoiaiion: — Refd. Parker v. Judkin, 
[1931] 1 Ch. 476. 

501. Add, Annotation ; — Refd. Re Cockell, Jackson 
V. A."G., [1931] 1 Ch. 389. 

511a. -], — A. gave by will an annuity of £1,000 

to his widow, A directed that in case of his 
estate being iusuilicient to make up her 
income from all sources to that amount, a 
suilicient part of the corpus to make up the 
deficiency should from time to time be sold. 
B. subsequently by will gave her an annuity 
of £200. & directed that it should not be taken 
into account in regard to any other income, 
it being liis cxpi*ea8 will A desire that it should 
be a clear beneficial addition to her income ; — 
Held : t he widow wiw3 not bound to include 
the £200 annuity in her computation of 
income, & was entitled to have a suilicient 
amount of the corpus sold to make up her 


income, independently of that annuity to 
£1,000.- - iie Hedoes’ Trust Estate (1874), 
L. R. 18 Eq. 419 ; 44 L. J. Ch. 116 ; 31 L. T. 
160 ; 22 W. R. 819. 

525a. .] — A testator directed his trustees, of 

whom his wife was one, to permit his wife to 
I’eceive the rents A profits of his i^aJ estates, 
A thereout in the first place to retain to her- 
self an annuity of £400 a year, A to pay 
annuities of £100 a year to each of his 
daughters : — Held : these words did not give 
a priority to the wife in respect of her annuity 
over the daughters. — Jenkins v. Bhiant 
(1834), 6 Sim. 603; 3 L.. J. Ch. 169; 68 
E. R. 719 ; sxibsequcni proceedings (1836), 
6 L. J. Ch. 348. 

548i Add, Annotation : — As to (2) Refd, Bristol 
Corpn. V. Virgin, [1928] 2 K. B. 622. 


Part VI. — Payment of Rentcharges and Annuities. 

586. Add, Anxwtaiion : — Refd. Re Hultou, Hulton 1 690. Add. Annoiatian : — Refd. Re Armaghdale, 
V, Midland Bank Exor. A Trustee, Ltd. Craig v. Armaghdale (1928), 44 T. L. R. 239. 

(1930), 09 L. J, Ch. 316. j ^ 


PART VI. SECT. 8, SUB-SECT. 1. 

k I. .1 — Union Bank of 

Scotland, Ltd. v . Caau'bell, H9293 
S. O. (Ct. of 8e»M».) 143.— SCOT. 

PART VI. SECT. S, SUB-SECT. 2. 

n 1. .1 — By his tniHt dispociltion 

A setUoment testator direoted his 
trustees to dispose of ** the free atiuua] 
Income of tlie residue of his means A 
estate between the date of his death, 


w'bich was May. A Maillnmas, 

1931 {inter alia), as follows : (1) By 
paying to an adopted dauKhUT an 
annual allowance of \vhic;h he 

declared to l»e alimcutaiT ; (2) by 

payluK In certain events, to each of her 
daughters ’* an annual oJlctw'onco of 
£100*': A (3) by payiuir,. In certain 
events, to each of her sons ** such an 
annual allowance as my trustees in 
their sole direction . . . shall think 

4 


light & proper, but not exceeding 
£100,'* Testator also diiooted “ My 
trustees shall accumulate whatever 
balance may romUn of said aimual 
Income, all accumulations of income to 
l>o uddi'd to the capital of my estate A 
dealt nith as residue " : — Held : the 
annual allowances fell to bo paid under 
deduction of income tax. — Hunteb*8 
Trustbes V. MrrcHiux, [1930] S. C. 
978.— SOOT. 


VoL XXXIX.— Sentohaqres and Annoitiei. Cases 698a— MS. 


592a. — ^ Devise ** free & clear of all taxes & 
incumbrances whatsoever.”] — Re Veale’s 
Will & Codicils, Malone v. James (1931), 

76 Sol. Jo. 780, 0. A. 

593. Add, Avnolaliova : — Consd. Re Aniiaj?hdale, 

Craig V. Annaghdale (1928), 44 T. L. R. 239; 
Fleetwood-Besketh v. Fleetwood-Hoskelh, 

[1029] 2 K. B. 66. FoUd. Re Ilulton, Hulion 
V. Midland Bank Executor & Trustee, Lt<l. 
(1930), 99 L. J. Ch 310. I 

593a. Application to sur-tax — Devise free of super- { 
tax.] — Where a testator who died before i 
1927 has directed under his will that his I 632. 
trustees shall pay to an annuitant out of the ! 


income of the trust estate “ a clear yearly 
sum after j^aying or deducting income tax 
& super- tax,” the proportion of the sur-tax 
payable in respect of the annuity under the 
provisions of Finance Act, 1927 (c. 10), 
8. 38, &; Finance Act, 1928 (c. 17), s. 16, is 
payable out of the income of the trust estate. 
In every essential feature super-tax & sur-tax 
are the same tax.— HtJLTON, Re, IIULTON v, 
Mtdijvnd Bank Exechttok & Tuuhtoe, Ltd. 
11931] 1 Ch. 77; 99 L. J. Ch. 310; 144 

L. T. 643 ; 40 T. L. It. 348 ; 74 Sol. Jo. 233. 

Add. Auiwintion : — Hefd. Re McKee, Public 
Tru.stee r. McKee, [1931] 2 Ch. 146u 


Part VII. — Forfeiture and 

and 


Extinguishment of Rentcharges 
Annuities. 


810. After this case add “ Money paid In ignorance 
of death of annuitant —Recovery of.] — See 

Contract, No. 3081a.” 

814. Add. Citaiion : ~ Tv. T. 131. o 


Add. Aiinolaiion : Refd. /»V‘ i Jraycott S, E., 
[1928] Ch. 371. 

821. Add. Arniotaiio}t .— Refd. Jlymau v. Hyman, 
IJiighes r. Hughes, [1929] i\ I. 


Part VIII. Recovery of Rentcharges and Annuities. 


906. Add. Annotation : — As to (2) Expld. Grants. | 

Edmondson, [1931] 1 Ch. 1. | 

907. Add. Annotation : — Consd. Grant v. Edmond , 
son, [1931] 1 Ch. 1. 

908. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

911, Add. Annotation: — Folld. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

912a. .] — The benefit of a covenant to 

pay a rentcharge docs not run with the rent- j 
charge at law, but the covenant is only in ; 
gross. I 

By deed dated Apr. 26, 1867, the Earl of j 
W., the tenant for life of the W. estates, in ! 
exercise of certain powers undtsr a private ; 
Act, conveyed part of the settled land.s to 1C. : 
in fee simple ; & E. granted thereout to the | 
Earl & the person or persons wlio wr)uld for j 
the time being have been entitled to tlu; j 
receipt of the rents & profits thereof if the j 
conveyance had not been made, yearly & l 
for every year for ever thereafter tlie rent of , 
£142 7s. 3d. There were the usual powers 
of distress & entry & a covenant by the 
grantee for himself, his heirs, exors., adminis- ; 
trators & assigns with the Earl his heirs & | 
assigns & other the person or persons who , 
would for the time being have been entitled ■ 
as aforesaid that he, the grantee, his heirs & i 
assigns, would pay the yearly rent thereby i 
reserved to the person or persons entitled | 
thereto under the reservation thereinbefore j 
contained. The Earl died in 1882, & under j 
& by virtue of various deaths & two successive , 


disentailing deeds A j'e.s<!ttleiifents the W. 
estatt^s passed ultirnatctly to tlie present 
infant tenant in tail & became vested in the 
pitfs. as staliitory owners thereof, in none 
of those? title deeds was tliere a,n (?xprt;HS 
•visigninent of the b(?nolit of Har (M>vena.nt 
i(v pay the rentcharge. Ifh died in 18S7, 
leaving a will of which tlie first deft, was 
c^xor., ho A the other d(»ff s. being the present 
f-ru.stecs f hf‘reof. In 1020 the trustees sold 
conveyed the land eoiiveyed to their 
testator in 1867 to W. in fee simple, subject 
to the rentcharge k, to the covenants on the 
part of tlu! gi’anttje contained in the con- 
vevarice of 1867. In 1927 W. hecarne hkpt., 
by an ord<?r of Aug. 8, 1929, the hkpt.’s 
interest in Ua? land was vest«Ml in pitfs. in 
fee simple. Bayrnents of the nmteharge 
having ceased Li he ma<l(. since Ilec, 25, 
1927, pitfs. brought this action for pavrnent 
by deits. of 1*231, the arrear.s which ac^n-ued 
down Li the date when the larnl was vevted 
in Uanni—IIdd: (1) notwitlisf^inding the 
ahscmce of expre.ss w«)rdH of lirniLition 
perpetual rentcharge had been efTectuaJly 
created ; (2) tlie benefit of a covenant to 

pay the rentcharge did not run with the rent- 
clwju'ge ; (3) Real Propcity Act, 1845 (c. 106), 
s. 6, now l^w of Property Act, 1925 (c. 20), 
s. 66, did not affect the second question, as 
the sect, only applied Li covenants which 
ran with the land or property. — Grant v. 
Edmomdson, [1931 J1 Ch. 1 ; 100 L. ,7. Ch. 1 ; 
143 L. T. 710, C. A. 

948. Add. Annotation ; — Consd. Grant v. Edmond- 
son (1931), 100 L. J. Ch. 1. 


j.s. 


5 


44 



Cam S— 98b. 


English and Empibb Digest Supfleboent. 

REVENUE. 

Part I.— Authorities Controlling the Revenue. 

2. Add, Annotation : — Refd. North Cbarterland I Exploration Co. (1910), Ltd. v. R. (1930), 99 

L. J. Ch. 483. 


Part IV. — Duties 

58. Add. Annotation: — Generally ^ Refd. Miller 
(Lady) v. I. R. Comrs. (1930), 16 Tax Cas. 26. 

55a. What amounts to.] — Re Windsor 

Steam Coal Co. (1901), Ltd. (1928), 166 
L. T. Jo. 32. 


on Land Values. 

61. For [1914] 2 K. B. 192 read “ [1914] 
3 K. B. 192.” 

Add. Annotation : — Refd. Simbro Trading Co. 
V. PoBograph Parent Corpn. [1929] 2 K. B. 
206. 


Part VI. — Excise Duties 


Sub-sect. 1. — Bettino Duty (Vol. XXXIX., 
p. 2.32). 

Add the following cose : — 

93a. Who liable to duty — Club — Managing 
totailsator.] — A limited co. vas the pro- 
prietor of a club formed for social inter- 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, called 
totolisators, owned by the co. & worked by 
the co.’s servants. Any member desiring to 
use these machines for the purpose of backing 
horses applied to join the club pool, R 
elected as a pool member, he became entitled 
on payment of a small subscription to operate, 
& for this purpose he was supplied with 
credit vouchers of varying amounts. Under 
the rules of the pool 10 per cent, of the gross 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided & the expenses of management, & 
the balance was divided among the backers, 
called in the rules “ investors,” of the winning 
horse in the proportion of their stakes. The 
winnings for each week were paid by the co. 
from its own funds irrespective of any possible 
loss owing to dishonour of the vouchere. 
The niles provided that the club acted simply 


as a distributing agent. U pon an information 
preferred by the A.-U. against the co. allegii^ 
that the co. was liable to pay betting duty in 
respect of wagers on horse races made by mem- 
bers of the club by means of tliese machines, 
it was admitted that the co. was a bookmaker 
that the transactions in question were bets 
within Finance Act, 1926 (c. 22), s. 16 : — Held : 
the bets were not made with the co., but by 
the members inter ae, &> the claim of the Crown 
failed. — A.-G. v. Luncheon & Sports Club, 
Ltd., [1929] A. C. 400 ; 98 L. J. K. B. 359 ; 
141 L. T. 163 ; 46 T. L. R. 294, H. L. 

Annotatums : — Consd. National Pari-Mutuel Assonn., Ltd. 
w. li. (1030), 47 T. L. 11. 110 ; Kvepott v. Shand (1931), 
145 T. L. 21C. Re!d. Baker a. Sillitoe (1931), 47 T. L. R. 
632 ; DanielB v. Pinks (1930), 100 L. J. K. B. 337. 

93b. Employee of bookmaker.] — A book- 

maker, who held a bookmaker’s certificate 
& also an entry certificate in respect of certain 
premises, had in his service at the premises 
an employee, who received a weekly salary 
& was the only person employed there. 
The employee had sole charge of the premises 
in the absence of the bookmaker, who 
attended race meetings in other towns during 
the fiat racing season, Sc had on one occasion 
been absent from the premises for ten days 
consecutively. Although the employee had 


PART II. SECT. 2, SUB-SECT. 2.-^ 
D. (b) ii. 

89 ii. Seiture outside three mile 

lmi/.F~MA80N V. Coffin, f 19281 2 
D. L. R. 263 ; 49 Can. Grim. Cas. 270. 

—CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

bb 1. Meaning of .] — ** Value for 

duty ” wherevtvr used In the Oustoins 
Act &; amend niofi Is lias referonoe to 
the basis on which the true amount 
of duty ad valorem is payable, & to 
nothing else. — R, v. Chiknet, [1928] 
2 D. L. R. 767 ; 49 Can. Crim. Cas. 
200 ; 61 O. L. R. 583.— CAN. 

8ov Ooods transferred unihin icrritoriol 
\rntcrs.] — Wbciv goods are transferred 
within the territoria] waters of Canada, 
withont the Intention of fraudulently 
reiunding or briuglug the same book 
into Canada, no olleuoe is oommltted 
under Customs Abt. — Cook v. R., 
(19281 Rxoh. 0. R. 49.-OAN, 


PART V. SECT. 1, SUB-SECT. 2. 

c 1. .] — Morin v, R. (1927), 49 

Cun. Crim. Oas. 231 ; 43 Quo. K. B. 
192.~-CAN. 

PART V. SECT. 1, SUB-SECT. 4. 

t (p. 229) i. .]—Htdd ; 

inasmuch as by the first port of sect. 
181 of Customs Act. whion deaLs %vith 
the penalty for haying liquor in one’s 
possession illogally. It is provided that 
the otTonce exlsta ** whether (the party 
is) the owner thereof or not,” & in the 
second part, where provision is made 
for the forfeiture of the liquor or 
vehlole iu whioh it is being trans- 
ported, the words ” whether the 
owner thereof or not ” are omitted. If 
it is proved that the vohiole used is the 
property of an Imiooent party who 
claims it, the Crown has no power to 
forfeit the same. — R. v, Krakowec, 
Dahlbkbo 8c Rklvnd & Continentai. 
Guaranty Oorpn. op Canada, Ltd., 
[1931] Ex. O. R. 137.— CAN. 

6 


M. For failure to answer Questions — 
Bv master of vessel.] — field •* the 
delivery of the report required by 
Customs Act, s. 96 (1), to the Customs 
oflioer by the master was nut the 
” answer of questions demanded of 
him ” referred to in Customs Act, s. 246. 
— Parker v. R., [1928] Exch. C. R. 
30.— CAN. • 

■f. Power of eleetion as to penaltv — 
Whether power exerdaeable by Revenue 
Commi88^mers or ^ Attomey-Oeneml.] 
— Held: by the High Ct., on a case 
stated, the power of eleotiou whioh is 
oonforred upon the Revenue Comrs., 
as the successors of the Comrs. of 
Customs, as to which of the two 
penalties prescilbod by Customs Con* 
Bolidation Act, 1876, s. 186, shaU bo 
Imposed for any offence under that 
section, must be exercised by them, 
& not by the A.-G. — A.-G. t>. l^^BSsarr, 
(19291 1. R. 514.— IR. 
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no Authority to open new accounts in the 
absence of his employer, he could accept 
personal bets & bets o\er the telephone, 
& he had said that he had no responsibility, 
but answered the telephone & recorded 
messages. On a certain date the employee 
when in sole charge of the premises was seen 
to take two or three bets on the telephone 
& enter them upon a slip, he himself not 
holding a bookmaker’s ceitihcate. On proof 
of these facts : — Held : the employee carried 
on business as a “ bookmaker ” within 
Finance Act, 1920 (c. 22), s. 18 (1). — Lake 
V. CiiONiN, Hukt V, Crokin, [1929] 1 K, H. 
31 ; 98 L. J. K. B. 47 ; 140 L T. 118 ; 92 
J. P. 191 ; 44 T. L. B. 819 ; 72 Sol. Jo. 540 ; 
28 Cox, 0. C. 664 ; 26 L. G. II. 668, D. C. 
Payment under mistake of fact.]^ — See 
Mistake, No. 30a, ante. 


Sttb-sect. 6. — Other Cases (Vol. XXXIX., 
p. 232). 

93c. Safeguarding Acts— Construction — Duty of 
court to consider Intention of Legislature — 
Duty on “ packing or wrapping paper.”] — 
Powell Lane MAJJUPAcrruuiNG Co., I/td. v. 
Putnam (1928), [1931] 2 K. B. 306, n. ; 100 
L. J. K. B. 847, n. 

Ann^ation : — Folld. Newman Manufacturing Co. v, Marrable 
(1»3()), 100 L. J. K. B. 

98d. Duty on “buttons.”V— By 

Finance Act, 1928 (c. 17), s. 9 (1), a customs 
duty is injposed on buttons imported into the 
United Kingdom. By wet. 9 (3) the ex- 
pression “ buttons " means butUms made of 
any material, & whether finished or un- 
finished, of a. description commonly used for 
the fasUuiing or d(‘corating of wearing 
apparcil or household linen, not being buttons 


PART VI. SECT. 4, SUB-SECT. 1. 

ih. On what beta exigible — Ready- 
money offlee-bfiting .] — Smitti v. Adam, 
119201 S. C. (J.) 33.— SCOT. 

8k. Statutory naiver to issue “ ♦ax- 
pnid betting pads ” — A uthorised r site 
of “ betting sheets ” — Inmlid.]--A -G. 
r. M'Loughun, [1931] I. R. 430.— IR. 

PART VI. SECT. 4. SUB-SECT. 6. 

e. Atfd. avb nom. Dominion Press, 
Ltd. V. Customs He Excise Minister, 
11928) A. C. 340 ; 97 L. J. P. C. 91; 
139 L. T. 838. 

f i. Equitai)le mortgagee or 

pledget realising securUy.] — Tbe sales 
tax was uot Intended to be ImpoBcd 
upon the person reallHlng. by means of 
sale, property tiledged to him to secure 
a debt ; a going concern was in con* 
teiiipJatJoTi. — R, V. Dominion Bank, 
11930] 1 I). L. R. GIM ; 110. B. R. 152 ; 
« 1 O. L. R. 448.~CAN. 

n i. Imported goods — 

Change in form on coming oat of Mnd. ] — 
Held : whore goods imported are so 
changed before taking them out of 
the bonded warehouse for consumption 
Hiat they tako on a form altogether 
dllTcient from that In which they were 
imported, the sales tax, under the 
Spwial War Revenue Act, 1915, should 
be calculated on Iho sale price of the 
^mods after such change, on uot upon 
the duty ‘paid value thereof as Imported 
hi bulk. — R. V. Dominion Distillery 
Products Co., [1928] Exch. C. R. 170. 

CAN. 

n il. Exempting regulation 

of Minister of Customs dt Excise — 
Necessity for drixA compliance.] — A.-G. 
FOR Canada v. Goldberg (Ont.), 
[19291 1 D. L. R. 711.— CAN. 

n ill, Sale, by manufaHurer 

to sales agenoy — Tax ciymputed on price 
charged by sales agency to trade.] — R. 

Capuano & Pasqualk Co. (Que.), 
[19291 1 D. L. R. 1004.— CAN. 

n iv. .1 — A.'G. 

for Canada v. Coleman Products Co. 
(Out-). (1929) 1 D. L. R. 658.— CAN. 

n V. On beverages.] — The 

word ** beverages *’ In Sebed. II. of 
•Special War Itevenu© Act, 1915, con- 
trols the whole olasslfloation of the 
producte referred to In that portion of 
the sohed. which Is Introduced bv said 
word. Tbe product in question herein 
which was sold by deft, to ** bottlers ” 
&. after certain ingredients were added 
to it by the latter, was sold by them 
to the consuming public Held : not to 
be a ** beverage ^ in the condition In 
which it was when sold by deft. — K. 
V. Whibtle Co. (OF Canada), 1^>.. 
[19291 3 W. W. R. 30 : 38 Man. L. R. 
347 ; cyDW.. [19301 1 W. W. R. 92 ; I 
D. L. R. 1 060 ; 38 Man. L. R. 420 .— CAN. 

o. g/fd. sitb nom. Bradbhaw v. 
MiNisrncB or CusrroMB & Kxomb* 
[19281 2 D. L. K. S42 ; (1928] S. 0. B. 
64.--CAH. 


o I. Exemption of giH>ds exported 

— Onus of proof. ] — Htld : tlio Act 
being a taxing statute, must bo con- 
strued strictly, & the onus was upon 
the Crown t/O show that defts. came 
within tho taxing provisions, but 
the exemption of goods “ exiMoted *’ 
being in the nature of . a proviso, it 
was Incumbent upon dofts. to plead 
r & the onus was upon thcTii to sliow 
that they camo within It. — 11. v. 
GooDERHAM & Worts, Ltd., [1928] 
3 D. L. R. !09 ; 620. L. R. 218.— CAN. 

o il. Meaning of cTport.] - ' 

The w'ords ‘‘sale*’ & “export” us uh(m 1 in 
tlie Act, mean a sale & export by the 
manufaiituror or producer, the <»x porta - 
tlon being an aotoonsummatiug a t rans- 
action to which tbe tax does not apply. 
I’he language of the proviso rclutCH <mly 
to exportation by ;,be luanufactui’or, & 
cannot be extended ic c cjisc whore 
the manufacturer loses control of the 
goods by selling He di.spesing of the 
same to a purchaser in Oanaiie.,- -IL e, 
Frowdk, LTD., (I929J 2 D. L. R. 721 ; 
Ex. C. R. 119: affd., |193ni 8. O. )L 
375 ; 2 I). L. It. 725.— CAN. 

Q Ijj, .Special War 

Revenue Act, 1915, of Canada, as 
amended by later statiitcH. ImpoKes 
gallonage tax and the hoIch tax upon 
Hpoclflod goods, including beer, ninrnj- 
factured in Canada. It is pi()Vfded, 
however, that guiloiiage tax Khali nol 
be pavahio “ when kucIi goods are 
nianufact imal for export under regula* 
lions pn?scrlb(Ki by tln'i MiniHUa* of 
CustoTHH & Excise,” Hi ttait sahw tax 
shall not be payaldo on “ goods 
exported,” with a provi.Kioii for a 
refund on “ domestic goods exported 
under ivgulations ” similarly pre^ 
scribed: — Held: tho oxoinrdlon Iroin 
gaUonage tax, like that fnnn sah’s tax, 
applied only to goods act iiully exported, 
& it operated eltliough no r. trnlat lons 
had been prescrJJxKl ; He an export of 
beer to the U.S.A. was with hi t he 
exempting provisions alihougb the 
import, was contrary to the law ol tlnit 
c.ountry. Further, beer sold to a 

S iirchascr in the U.S.A. within 

Lie exemptions where It had been 
consigned to him at a Canadian port. 
Si was proved to have been HhJpf>eo 
from there into the U.S.A. In smaller 
conslgnnumlH, mostly, to suli-pur- 
chasi-rs.-CAnuNG export Breva^ 

He Malting - 

A. C. 435 ; 100 L. J. P. C. 140 ; 14 ' 
L T. 26 ; 47 T. L. R. 319. P. C.— 

CAN. 

P jv, BTemptitm of magazine — 

Whal U.}-- field: the pamphlet in 
auestlori. printed by deft, monlbly for 
the Canadian Kodak Co., Ud,. & 
caned “ Kodakery/* w-as a ma^,- 
xlno,” & os such exempt from nales 
tax, ITio word “ ma^zine “ in the 
exempting provision Is used In lU 
ordinary seiue Hi must be conetraea « 


tippUed in that scu.se. Us meaning hi 
ordinary usagi* tll.stnssed, with ii?gard 
to its n])])li(‘at|oii to tlie pampliiei iu 
iiuestion.— MrLN- H indu AM I ’hinting 
Co.. I/i'D. r. IL, 119301 S. C. U. 282 ; 

2 1). U. 263 ; rresg.. It. r. Miln- 
Hinoiiam PiiiN'i'iNo C'o., Ltd., [1929] 
Ex. C. U. 133. - CAN. 

0 V. iiorernnu'td charge, on assets 

of jurson indehied for sales taxes - • 
Meaning of asset s.\ In 12 Si l.S Geo. V., 
c. 47, s. 17. wliieh scot, gavi' the Oowu 
r lirst eliarge on tiis hshoIs of a person 
Indebted for nabs taxes, tiie word 
” assetH ” was not intended to Inelude 
any otber assets than sueh as wen» 
tlie pit*peity of tlie di bter ut the time 
Ills iiHsets wine sought to bo 
admlnlHteDd ov distributed. -K n. 
IlyiiJC, [19281 2 W. W l(. 25.1, CAN, 

0 Vl. - - .1 riODDMAN 

Hi A.-O, 'FOR Canada r Hank ok 
Toronto (1924), .S6 t). L. IL 318. 

CAN. 

o vii, Fifed of seditoi 

Hriorily of (Jrvunt on insolrency - Not 
lien.] IL a. Dominion Hank, 119391 

1 1). L. 1(. 661 ; 1 1 C. H. It. 1.02 ; 64 
O. L. R. 4 18. CAN. 

o vlli. fdahility of purchaser 

oj goods not sutdref to (nr. |— It. r. 
Jack I’ink I.lmiucr Co. St Canadian 
Hank ok Commk.hok. [19281 4 D. L. It. 
976 ; [1928] 3 W. W. It. 419. CAN. 

o ix. l, i.al I tilg of purchaser 

without rm/iVv.I A bank advanced 
money to a inanufaeturer, took an 
iLHsignimuit of a ehattA'I intge. on his 
assetH Hi seized A' sold tberenncler 
witliout knowing tint he was Indehied 
to tfie Crown for sales faxes Hi witiiont 
inquiring into the question. The 
Oown Issued an Infminullon elabulng 
damages for oonverslon, the << *rure 
being alleged to eonstltuU* the con* 
version. A a dcHdaiation that tlie bank 
was indebted to the Crown for the 
taxes fjoJlectAjd by tbe mwnufacturer 
Hi paid to tbe credit of his acx^ount 
witli thf‘ bank. Tlie mortgaged gomls 
wore still Intiw.t on the manufacturer’s 
premises : — Held : no liability had 
been eHtabllshed ligalnsi tlie hunk. — 
H. V . Ban QUE Cavadievnk Nationalk 
(Man.). 11929] 2 W. W. R. 668 ; affd., 
(19.301 2 W. W. It. .586; 4 I). L. il. 
441 ; .39 Man. L. K. 108.- CAN. 

p X, Bffect of repeal — On lien of 

Cffrwn for iaxes.l—Re. Wii.NKR, (19281 

2 D. L. R. 396.— CAN. 

P ^ 1 , On Hahility incurred 

before repeal .] — In view of Intcrjireta- 
tlon Act, a. 10, a liability for oalea 
taxea under special War Revenue Act, 
1915, Hi aineudmenta thereto, which 
was incurred prior to enactment of 
1925 At-l, c. 26. s. 9, remelns In force. 
— R. V. Ba.vquk Canadienne Nation- 
ale (Man.), [1929 J 2 W. W. B. 608.— 
CAN. 

o xiL — Goods manufachired^By 
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forming part of any other article. Beads 
or bntti>n blanks, nearly spherical in shape, 
made of trocas shell &> perforated by one 
hole were imported into the United Kingdom. 
After grading them the imptjyrters made or 
completed the making of them into shoe- 
butt<jns in the United Kingdom, by the 
inseition of slianks bv means of a machine 
into & through the holes, & then sorting, 
cleaning, dyeing, repolishing &; resorting 
them for shade. The cost of the shanking 
was one-seventh of the total cost of the com- 
] dieted article ; material, labour & a pro- 
portion of overheads : — Held : in deciding 
wliat is the moaning of the expression “ un- 
finished ” button in sect. 9 (3), tiie ct. should 


consider the obiect of the sect., which is to 
protect the English button trade. The 
statute was directed against those who 
imported gofxls, which were not quite 
buttons, but upon which the bulk of the work 
had been done abroad, very little remaining 
to be done by the manufacturers in the 
United Kingdom. The bead or button blank 
was an “ unfinished ” button within 
sect. 9 (3). — Newman Manttfacturing Co. 
V. Mabrable, [1931] 2 K. B. 297 ; 100 L. J. 
K. B. 346; 146 L. T. 117. • 

98e. Duty on buttons — “ Unfinished ” buttons — 
What are.] — Newman Manufacturing Co. 
V. Marrable, No. 03d, ante* 


Part VII. — Excise Licences. 


104. Add. Cilation :-~97 L. J. K. B. 30. 

128. Add. Annolaiion : — Apld. Dennis v. Leonard 
(1929), 141 L. T. 94. 

140a. Petrol-electric vehicle — Whether electri- 

cally-propelled.**] — A vehicle commonly 
known as a “ petrol-electric ** motor derived 
its primary motive power from an ordinary 
internal combustion engine ; that engine 
was connected with an electric dynamo, iV 
the electricity generated in the dynamo was 
transmitted to an electric motor, wdiich 
drove the rear wheels of the c.<,r through a 
cardan shaft & difTerential gear : — Held : the 
vehicle w'as an “ electrically propelled ** 
vehicle within Finance Act, 1926 (c. 22), 
8ched. 1., para. 6. — Tuxing-Stevens Motors 
V. Kent County Council, [1929] A. C. 354 ; 
98 L. J. Ch. 198 ; 140 L. T. 624; 93 J. P. 
146 ; 45 T. L. It. 249 ; 27 L. G. K. 261, 11. L. 


143. Add. Annotation : — Dlstd. Gough v. Rees 
(1929), 46 T. L. R. 103. 

Sub -SECT. G. — Gun Licences. 

Bor “ Pistols Act, 1903 (c. 18), ss. 3, 8 ” 
read “ Firearms Act, 1920 (c. 43),’* 

302a. Finance Act, 1920 (c. 43), s. 12 (1)— What is 
“firearm*’ — Air pistol.]— An air pistol is 
not per fte a firearm within the definition of 
“ firearm ** in above sect., but it is an “ air 
gun or ail* rifie ** within the proviso, which 
empowers a Secretary of State to make rules 
declaring certain types of air guns & air 
rules to be specially dangerous, &, if it is so 
declaied, it is to be deemed to be a firearm. — 
Saint r. Hockley (1925), 41 T. L. R. 556 ; 
69 Sol. Jo. 675. 

302b. What Is “ air gun or air rifle ** -Air 

pistol.] — S aint v. Uockixjy, No. 302a, ante. 


coniruc.ior for company.] — H. v. 
Dominion i'kkhs Co., [1^281 Kxch. 
a K. 122.— CAN. 

o xiii. — — For pcrfion’n own 

vw’.J — W'lioii M;uodH aiv lnanufBctM^^^cl 
& r»ro<l\ic<!U In Canada, not tor sale, 
hnt f<»r the use of the nianufuetnier or 
producer, such trunHactions uix* for 
the purposeH of the Act to he reirardcd 
an Httlcs. — 1{. V. Bank of Nova Sootfa, 

lii»2u] K\. c. n. ir»;) ; lUhio] i d. l. k. 

721 ; S. C. It. 171.— CAN. 

o XIV. — — Vsed for 

purpose for which Tiim/c.l- The goods 
Intended t«» be taxed under sect. 87 (</) 
of the Special War Bevenne Act, are 
only goods cxpn^sHly nianufactui'(‘d for 
the of the nuiuufucturor &: wholly 
used for the purpose for which t,)iey 
were nuule. This provision of the 
statntu was not inteiuled to relate to 
goods prodmvd for sale, but piirMally 
diverted to the producer’s use for 
purposes not eoiitejuplaloil when the 
same wert^ prod need. — 11. r. Fuahicb 
Companies, Ltd., 1111311 Kx. C. B. 
10: 2 1). L. II. 212; rtrsii,. [10311 
S. C. U. 491) ; 3 D. L. U. 14').- CAN. 

o XV. .Sow.;)/cN.l — 

D(>ft. put up in specln) stnall i>aekuges, 
samples of Its products, which were 
distributed amongst the physicians & 
druggists for the purpose of acquaint- 
ing Ihtun with the character & quality 
of these proUuets. These samples 
were distributed fn>e, as a part of a 
well dethuHi policy, & in the onllmiry 
eoui*se of husiness. The cost of pi'o- 
dnetion of the same was paid by the 
CO. as u ueeessury expense of business 
& was tixaited In their hooks as a 
lUH'oHsary' csist of production of art idles 
ma mifui't ured & sold, in I'cspeet of 
which last-mentioned articles the oo. 
had paid the Balos tax ; — llekl : the 


samples were not produced for use of 
d<ift. in the sense contemplated by 
Special W'ar lievenne Act, & deft, was 
not lialile for tlie consumption or sal(‘H 
tax on or in respect of the same. — 11. 
V. IlENltY K. WAMl'OLE & Co., LTD., 
[19311 Kx. C. K. 7 ; 2 D. L. It. 71; 
ojGT)/., [1 931 1 S. C. Jl. 494 ; 3 D. L. B. 71)4. 
“CAN. 

o xvi. “ /.«af7s.”i - Deft. 

ciLrricd on both the business of a saw 
mill A' the business of cuul mining, &: 
mamifuelured at Its mills ** leads ” for 
use ill its mining operations. In some 
Isoluteil eases it would purchase such 
“ leads ’’ in the market for the same 
purpost^. These *’ U'uds ” arc logs put 
through the mill, sawu in half longi- 
tudinally &: again Into the inquired 
lengths for the use afort\‘«old : — HtM : 
such ** IcHils ’* were inanufaetured at 
deft.’s mill used by them not in the 
coui'sc of inauufactiiring the same, but 
were used in a dllTorent tS: distinct 
undertaking or operation quite aj)art 
from manufacturing of the same at 
their mill, K* they were manufactured 
articles bought & sold on the market, 
& clearly within the Act. — B. v. 
MiiiAMK'Hi Lumber Cv>., JiTU., 11929] 
Ex, C. R. 172.— CAN. 

PART VII. SECT. 3. SUB-SECT. 6. 

si. Finance dct. 192t » — IVfuthrr 
applimhtr to aired bitokmuker.] — I/tld : 
the prtivlstuii of the Finance Act, 
192(), which imposes a penalty on any 
one carrying on business as o book- 
maker without having in foive the 
certificate required by the Aot, applies 
not only to a bookmaker carrying on 
his liU'jiness iegally, luif also to a stitHd 
Laiokmaker carrying on tils business In 
contra vent ion. of Street Betting Act, 
1900. — ^M’Ooll r. Hykdman, Cookbon 

8 


V. Mackie, Ufaiuiiv r. Kelly, 11928] 
S. C. (.1.) 17.— SCOT. 

sm. Registration — Corttinualion of 
certificate of suituliiUly — Votuiilions of.] 
— SeoiT V. M’C.vkthy, [1928] 1. It. 
on.— IR. 

PART VII. SECT. 4, SUB-SECT. 1. 

60 . Jnculid vonditUm — IVhat i.s.] — 
Where a luiudcipal eorpn. is empowered 
to collect a llceuce fee “ from uuy retail 
trader, not exceeding twenty dollars, 
for every six inonttis,” the llceuce to 
be granted “so as to terminate on the 
I6lli day of July or the loth day of 
Jan.,’* the corpu. may not stipulate 
that nppet. kIihU conUue his trading 
to week dajs only of the period of the 
licence, & may not withhold the licence 
If he tvfuses to subscribe to such a 
condiliun. — V asilatos v. Vicq'ouiA 
CORPN. (1910), lo Jj. C. B. 153.— CAN. 

■p. Licence for delircry triu'ks — 
Ddivery vrithin municipality — Oumer 
ouisider .] — Noun I Vancouvw< r. 
Stkwaut F. B. & Co., 119281 1 

W. W. B. r>S(i ; 49 Can. Criua. Cas. 210 ; 
39 B. C. R. 401.— CAN. 

PART VII. SECT. 4. SUB-SECT. 8. — C, 

at. J‘cr8tm wting vehicle .] — Oockbuun 
r. Gohdon, 119281 S. C, (J.) 87.— SCOT. 

PART VII. SECT. 4, SUB-SECT. 3.— D. 

56. “ WtigM unladtn *’ — How asetr- 
taiued — LtHtse equipment. ] — Mova hie 
Khelviiig, tittod to slide on brackets In 
a iiaker’s van, & used to facilitate the 
delivery of goods to customers, ia 
loose equipment within Beads Act, 
192U (c. 72), s. 7 (6), A does not full 
to he iuoJuded in the weight unladen 
of the vehicle. — D aklino v. Burton, 
11928] S. O. (J.) 11.— SCOT. 
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Part VIII. — Drawbacks and Excise Allowances. 

360. Add. Ammiaiion Refd. Fenton Textile Assocn. v. Lodge, [1928] 1 K. B. 1. 


Part IX. — Stamp Duties. 


440a. Voluntary disposition Inter vivos — Property 
disposed of Including stock exempt from stamp 
duty.] — A deed of settlement, which operated 
as a voluntary disposition inter vivos^ was 
made of certain storks, shaves, markrtahle 
securities Hi policies of life insurance, including 
certain Govt. stocks. The settlement 
operated as a transfer of tlie policies of life 
insurance, but the stocks, shares tV market- 
able securities were suh.sequently transferred 
to the trustees of the settlement by separate 
transfers. Ad valorem “ voluntary dis- 
position’* duty under Finance (1909-10) Act, 
1910 (c. 8), H. 74, was sub.sequently paid or 
assessed, without dispute, in resp(‘ct of the 
stocks, shares ina-ketable securities A; 
policies of life insuran ce, with the exception 
of the Govt, stocks, which were exempt 
from duty on transfer by the General Kxeinp- 
tions from all Stamp Duties in the First 
Schedule to Stamp Act, 1891 (c. 39). The 
comrs. held that the settlement was also 
chargeable with ad valorem “ settlement ’* 
duty on the value of the Govt, stocks included 
in it. The settlor, however, contended 
that no duty was payable in respect of tihose 
stocks, as tliey were included in the seGK,- 
ment with other stocks in respect of which 
ad valorem transfer duty. A not settlement 
duty was payable under Finance (1909-10) 
Act, 1910 (c. 8), 8. 74 (4) : — Held : the Govt, 
stocks were distinct matters, within Stamp 
Act, 1891 (c. 39), s. 4 (a), from the other 
propeHy dealt with by the settlement. A, 
therefoi’C, the settlement could bo separately 
charged, as if it were a separate instrument, 
with settlement duty in respect of the Govt. 


stock. — A nsei l V. Inland Kevrnite Comus., 
[19291 1 K. B. 608 ; 98 L. J. R. B. 384 ; 143 
L. T. 437. 

478. Add. AnnoUUion: — Refd. BotLmdey v. West 
Derby Assessment (\)inmittee, etc., etc. 
(1931), 47 T. L. II. 468. 

482. Aild the following par*rtgraph : — 

S*’viJ)le : such a chart etquiriy must be sf-am ped 
wit h an irnpi esstHl A not an adhesive stamp. 
After this case add : — 

— — - “ — — .] — See, now^ Stamp Act, 1891 

(c. .39), Rs. 49 -61. 

548a. Memorandum within Money-lenders Act, 
1927 (c. 21), s. 6.) —A not.e t)r memorandum 
in writing within Money-l<‘nders AcW 1927 
(c. 21). s. 6, is a memoraudtirn of a c»>ntract 
within Stamp Act, 1891 (c- 39). s. I A 

Sched. 1., A therefore must be sLirnpiul with 
a (W. stamp. — Fahicfiki.d Tuust, JjTD. v. 
De.nt, 11931] 2 R. B. 679. 

548b. .] — A memorandum under Money- 

lemlers Act, 1927 (c 21), s, 6, must bo 
stamped before it can be received iii evidence. 
— liYLH: (B. S.), Ltd. v. (1931;, 

47 T. L. R. 562 : 75 Sol. .!(». 511 ; reml. on 
other (/roiuidUy 48 T. L. 11. 1 19. (\ A. 

061 a. .] — Enouhii, ScoTTtHii A AUHTnA- 

LXAN Bank, J^td. v. Inland Hlvlnij k (^omu«. 
(1931), 172 L. T. Jo. 509, 11. I., 

667, Add. Gi/u//.oe.v [1928) I R. B. 703; 97 
L. J. K. B. 116 ; 138 Jj. T. 171. 

Add. Annnlalion: — Overd, Stanyforth v. 
1. R. Comrs., [1930] A. (’. 330. 

669a. Whether overriding powers of revoca- 

tion A reappointment to be considered.] — 


PART IX. SECT. 1. 

sk. Reference to court on aJnftract 
question — Incompetent. ] — A n-fcreiice 
by the Chief ControlUnjf Kevenue 
Authority f*ir opinion of ct. on nn 
abstract quoHtion ifl inc^onipetcrit & la 
not within the purviow of ln<lian 
Stamp Act, 1899, a. hi.— He Maki.vk 
INHIJRANCR POLiriKS (1929), I. h. 11. 
r>7 Calc. 669.— IND. 


PART IX. SECT. 6, SUB-SECT. 3.— B. 

il. Astdgnmrnt.] — There la no nwjea- 
alty for an aaaliniment to be Rtainpcd. 
unlesa It ia In the apocial form of an 
order, & poaaibly also unlesa it la 
directed to the personH having wintrol 
of the money in question In such 
. circumatanoea as to lead to the con- 
clusloD that they hold to the order of 
the person assigning it. — LiVERPt>OL 
& London & Oloue Inbura.nck Co., 
Ltd. e. & Ford, 11927) 

V. L. R. 623 ; 49 A. L. T. 70 ; [1927 J 
Anrua L. It. 417.— A US. 


tin. Bank mtaraniee .] — By Inatm- 
ment of guarantee addressed to a bank, 
the graiiter guaranteed to the bank 
pajment Xjq the extent of C3,000 of all 
sums for which a third party was, or 
might become, liable to the bank. It 
had been the practice of the Inland 
Revenue authorities to treat such 
Instruments for the purimsos of stamp 
duty as “ agreements, ’ &, as such, 
liable to a dutj’ of 6d. under Stamp Act, 
1891. Schod. I. ; but they now main- 
tain^ that the Instrument was a 


" ImjikI ” for the payment of li.'i.POO. 
&, UH Huch, liable to an <ul valorem diity 
luider that Hched. : — Held : 1 he iiiHl ni- 
ment of guarantee was an “ agree- 
ment ” within the meaning <»f Un‘ 
Schod., accordingly, was Jlntdo to 
a duty of 6d. only.— Noutii or 
.Scotland Bank v. Inland Itr.vKxt/E 
CoMlca., [19311 8. C. 141). SCOT. 


>ART IX. SECT. 0. SUB-SECT. 18.— 
A. (a). 

631 I. Partnership property ~ f ranafer 
I share by jmriner^s exenilors .] — 
)rrKKTT V. Collector of Imposts, 
1927] V. L. It. 467 ; 49 A. L. 82 ; 
1927] Argus L. R. 379. — AUS. 

so. [jind — (Jndivided share. 1 — A 
ransfer of an undivtdod sha^o of larul 
H, for the purpoHca of Stamps Act, 
915, a transfer of land. A trsmifer 
»f land may be dutiable as a transfer 
t1 land on a sale thereof, thoiigti the 
ale includes both land & personal 
>poperty. — D uckett v. COLLEfToii or 
MPO.STrt. [1927] V. L, R. > 49 

L L. T. 82 ; [19271 Argus L. U. 379.— 


tp. Licence to use f/roperly .] — An 
agn^^mient lad ween a racing club lH 8. 
conh-rred on the latUT, for valuuHe 
cousldemtlon, the sc»le right of HUi)ply* 
ing, at prices fixed by the club, elJ the 
rtdnishmeiits, eatables & driukables to 
be sold or disposed of within two 
reserves during race meetings t/O be 
held on the club’s course for a period of 
three years. Ail plant, etc., was to be 


supplied by 8., il, was ItiipIi<Ml Ihiit 
lie slionld havff the use of t.lie club’s 
refresiunent ro<»ms. It was u term of 
the ugreeiiuujt that no suh-lettlng op 
assIgiiiiKud. of Ititei'esl would undtT 
atiy elreumstune**^ he itll«>wed unlitss 
writteu pennlshlou be grant(;d Tor sumo 
))y (he chalnnun of tlie cluL. Tlie 
right was nwu ved l»y the club te fuiDu* 
A' view till! refreshuHint rooms ai any 
lime & t.o t.ake kiujIi steps as appeared 
ruT'essary from lime to time to s-fure 
(be pumper manageunent A contr»>I of 
the. iiUhlntrsH. Y.. with two other 
TMTsons, puLertid into a joint ik Hoveral 
bond wltij the clu]> to Heeu^<^ the due 
performance by S. of tt»e coiitruet. 
8. diiMi, He by ai» agioemeiit lictweeii Y. 
& thc' olui> It was amingj'd tlutt Y. 
should carry out the t4?nns of the 
original agreement In Die idm'e of H., 
ttje cnrreney thereof Indiig <-xtdmdefl 

for a further tlmio years: Held: the 

agrwjmenl was not witldn 41 (1) 
or sect. 66 of Htamp Duties Act, 
1929-21 (N.S.W'.), beeauH(» it was an 
oxwmUiry crmtroct giving rise to a 
nujpc personal rigid of Helling irfn^sh- 
iiicMds with ancillary sUpulatlons. 
Suck a right wa;' not ’* jiroiieily ** 
within the meaning of the Act, k. 
thendore th<; agreement was not llahlo 
U) ad rnlarem duty appropriate to a 
conveyance. Nor w^as the agreement 
within s<T;t. 71, as them was neither a 
Bale nor a right wltldu iiiat sect. — 
Cij.Mii. or Stamp Dutikh (New Soirni 
Wales) v. Yeksd (1929), 43 C. L. R. 
235 ; 3 A. L. J. 319.— AUS. 
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By a deed poll dated in 1911 a partial Finance (1909-10) Act, 1910 (c, 8), s* 74, the 

resettlement was effected of the Portman I. R. Comrs. disregarded the powers of 

family estates. The deed poll was executed revocation & new appointment : — Held : 

under a joint power of revocation A new these overriding powers ought to have been 

appointment contained in previous dis- regarded as affecting the value. — Stany- 

poflitions o7 the estates & the appointment forth v . Inland Revenue Comrs., [1930] 

thereby made was expressly suoject to a A. C. 339 ; 99 L. J. K. B, 327 ; 142 L. T. 

further exercise of such power ; & the deed 641 ; 46 T. L. R. 288, H. L. 

poll itself also contained a fresh power of 

revocation & new appointment. In arriving 670. Add, Annoiafifms : — Apld. Westmorland v, 
£i.t the value of the property transferred by I. R. Comrs., [1928] 1 K. B. 703. Refd.Stany- 

the deed poll for the puipose of assessing the forth v. Inland Revenue Ck>mrs. (1929), 98 

ad valorem stamp duty payable thereon under L. J. K. B. 764. 


Part X,— Corporation Duty. 

780. Add, Annotations: — Dlstd. General Medical Midland Counties Institution of Engineers 

Council V, I. R. romi*a., English Branch v, I, R. Comrs. (1928), 14 Tax Cas. 286. 

Council of General Medical (Council v, 1. R. Apld. Institution of Civil Engineers v, I. R. 

Comra. (1928), 97 L. J. K. B. 678. Consd. Comrs. (1931), 47 T. L. R. 466. 


Part XIII. — Recovery of Revenue Duties' and Penalties. 

799. Add. Annotaiion : — Apld. Chowood, Ltd. v. bus, alleging that he had allowed the omnibus 

Lyall, [1929] 2 Ch. 406. to carry at one time a gieater number of 

811a. Oi'der of Inland Revenue CommIssJoners — passengers than it hod been constructed to 

When necessary— Prosecution u ider Railway carry, contrary to Railway Passenger Duty 

Passenger Duty Act, 1842 (c. 79), s. 13.]— Act, 1842 (c. 79), s. 13 -.--Held : the prosecu- 

An inioitnation was preferred by a police tion was not a proceeding for the recovery 

officer against the conductor of a motor omni- of a fine or penalty under an Act relating 


PART IX. SECT. e. SUB-SECT. 36. 

h 1. — nrw South Wales 

Stamp PtmKs Comrs. w. Thomson 
(1928). 40 0. L. li. 304; 11028] 

Aiiois b. H. 30. — AUS, 

PART XIII. SECT. 1, SUB-SECT. 1. 

•t. Trkil of Unue — To dfterrninr fact 
ea»eritial to defence — Amendment of 
dtfrnce .] — U. v. Mutual Fire Assocn. 
OF Canada, Ltd. (1920), 58 N. 8. II. 
420.— CAN. 

•V. SUUntory prctrmnjMon fnnn 
poancsfrion — It hether umved by proof 
of unlawful imporUttioyi .] — P. v, Leuge, 
119201 1 D. L. R. 808 : ,51 Cun. CrJm, 
Cas. 11 : 60 N. 8. R. 226.— CAN. 

sa. Unlawful removal from diatillcry.] 
— Held: (1) where an inspection ol 
the stock of splritjs in a distillery, made 
according t4> the directions of the 
statute, shows that on a given dato a 
siihstaiitive quantity of spirits had in 
Boiuo way been rwinoved from the 
dlstiUeiry, ^ that the distillery stock 
books, required to Ijc kept under the 
Aet, tlld not show said deflcieuey to 
have boon lawfully nnuoviHl, such 
evliieneo, unless rebutted by pimper 
S: legal evidence, will Imi pmof thut 
said shortagt^ >vas unlawfully removed ; 
(2) it resiilta from the proiwr reading 
of sects, 149. 151 itc 162 of the 
Excise Act, that , upon it. being shown 
that any distilled spirits have boon 
nnlaw’fully removed from a distillery, 
tile oxoIho duties thereon Inysome pay- 
able forthwith ; (.3) it Is no defence 
in the present aoUon to show that the 
spirits had lioon unlau'tully removed 
by its sales managtw, who was also a 
director, without tho knowledge of 
the other directors. — Tl. r. Atlantic 
Distilltno Co., Ltd., 11931] Ex. C. R. 
117.— CAN. 

PART Xlll. SECT. 1, SUB-SECT. 2. —A. 

806 Iv. .1 — R. V, Chbnq Tono 

Skno, n 0981 I W. W. R. 83 ; 49 Can. 
Crim. Cas. 79 ; 39 B. C. R. 1 .67.— CAN. 

806 V. .1 — R. V. Boutiliek, 

11928) 3 D. L. R. 666 ; 49 Can. Grim. 
Oaa. 812.— CAN. 


806 vi. .1—11. V . Manuel. 11928] 

3 D. L. R. 76,5 ; 50 Can. Crim. Cas. 32. 

—CAN. 

806 vll. Hailuxty Passenger Duty 

Act, 1842.1 — Uehl : under Burgh 
Police Act, sect. 454, tho burgh 
magistrate liad no Jurisdiction to 
enteilaln tho complaint, in respect 
that, while tlie duties imposed by the 
Act of 1842 hud btuni rupoulcd, & other 
duties substituted therefor, a con- 
travention of sect, 1 3 was still an offenoe 
agaiust an Inland Revenue or CuMtoms 
Act, within the moanh^ of Burgh 
Police Act, 8. 454. — Cameron v , 

Sweeney. 119281 8 . C. (J.) 34.--SCOT. 

811a i. Order of Inland Hevenve Com’ 
missioners — When necessary — I^secu’ 
tion under Hailway Passenger Duly 
Act, 1842 (c, 79). s. 13.1— Horn r. 
Duckett, [19291 8 . C. (J.) 63.— SCOT. 

1 I. Notice of seizure.] — The 

giving of the notice of Belxure which is 
required by Excise Aot, 1927, 8. 77, is 
not a condition prer.edeut to the 
prosecution of a charge laid under 
sect. 1 70 (e) of said Act. — R. u. Kolyk, 
11929] 2 D. L. H. 636; 1 W. W. U. 
760 ; 51 Con. Crim. Cos. 372 ; 38 

Mail. L. R. 166.— CAN. 

■w. Improper adjournment —Effecl of,] 
— A Justice of the peace having inter- 
vened in a prosecution under the Exoise 
Aot by assuming to adjourn the trial 
on the uou-appoaranoe of tho police 
niagletrate before whom the information 
was laid, 6: who had issued a summons 
to deft, to appear before him, a con- 
viction mode on the adjourned date 
of trial by another police magistrate, 
before whom deft., refuse to plead & 
to whose Jurisdiction he objected, was 
quashed. — R. f>. PVKK, 11 9281 1 

W. W. R. 690 ; 49 Can. CHm. Caa. 
186 ; 23 Alta. L. R. S4L— CAN. 

ex. information t» tefWng — By ufhem 
laid.! — Since only inland revenue 
offloors can lay an information for an 
offence under Exoise Act, auoh an 
Information must state that the person 
laying the Information is an inland 

in 


revenue officer. — R. v. WlTSlEwioz, 
[19281 2 VV. W. R. 19; 49 Can. Crim. 
Cas. 330.— CAN. 

gy, Whdker necessary,] — Held : 

an Informatlun in writing reiiuired 
by Customs & Inland Revenue Act, 
1879, is no longer a nticessary pro- 
Uinlnary to the Issue of a smiimons 
charging an otleune under the Customs 
Acts.— A.-G. V. HealY, [1928J I. R. 
460.— IR. 

sz. Information — Description of in^ 
formunl — Sufficiency. }— An information 
for an offenoe against the Excise Aot 
which describes the informant as a 
Customs tl Excise officer '* on behalf 
of His Majesty the King ” shows 
sufficiently that he belonged to tho 
olasH of persons -by whom such an 
information may be laid & gives the 
ma^strate the right to proceed thore- 
uuuer. — R. v. Henderson (B. C.), 
11929] 4 D. L. R. 984 ; 2 W. W. K. 
209 ; 52 Can. Crim. Cas. 82.— CAN. 

sb. Must be laid before tuxj 

justices.] — R. r. O'Halloran (1928), 
54 Can. C. C. 227.— CAN. 

so. Musi state value of goods 

nicely impttried.] — R. v. Bent (1930), 
54 Can. C. C. 169.— CAN. 

sd. PrtMUy should be proportionate 
to ejient of illegal operations.] — R. v . . 
I>EnT. 119311 4 D. L. R. 648.— CAN. 

PART Xlll. SECT. 1, SUB-SECT. ^.—0 . 

o i. .] — Held : where goods 

alleged to have been smuggled are 
foimd & seized In the possession of any 
person, the onus, under Customs Aot, 
s. 264, is upon snob person to explain 
how the goods had oome into his 
posaessloti or how they had been 
imported Itito Canadh. 6c If so, to prove 
that the duty upon them was paid. — 
Weiss v, R.. [19281 Exch. C. R. 106. — 
CAN. 

r I. .) — R. V. Roo- 

ziNSiq, [19301 2 W. W. R, 636 ; 54 
Can. O. 0. 168 ; 39 Man. L. R. 158.— 
GAN. 
r U. 
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to ixaand revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), s. 21 (1), & 
it could, therefore, lawfully be commenced 
without an order of the Inlctnd Revenue 


Oomrs. — Kihkby v. Minty, [1929] 2 K, B. 
165 ; 98 L. J. K. B. 733 ; 141 L. T. 615 ; 
93 J. P. 176 ; 46 T. L. R. 427 ; 27 L. G. R. 
438 ; 28 Cox, C. 0. 640, D. C. 


Part XIV. — Expenditure of the Revenue, 


887. Add, Annotations : — ^Apprvd. Nixon v. A.-G. i 
(1930), 100 L. J. Ch. 70. Refd. Re Trans- I 
ferred Civil Servant®^ (Ireland) Compensa- ' 
tion, [1929] A. C. 243. ; 

839. Add, Annotations: — Apprvd. Nixon v. A.-G. I 
(1930), 100 L. J. Ch. 70. Refd.^JBc Trans- j 
ferred Civil Servants (Ireland) Compensa- I 
tion, [1929] A. C. 243. i 

841a. Right to pension — Not enforceable at law.] — ! 

An established civil servant of the Crown has, | 
on the construction of Superannuation j 
Acts, 183flt to 1909, no legal right to a super- i 
annuation allowance or, when such an allow- i 
ance has been awarded to him by tlje J^ords 1 
Comrs. of the Treasure, to an allowance of . 
an amount fixed by r eference to <>he scale ' 
contained in Superamuiivtion Act, 1850 (e. 20), ! 
8. 2, as amended by Superannuation Act. ! 
1909 (c. 10), ss. 1, 3 (1). 

Applts., four retired civil servants wlio had | 
qualified for the award of a superannuation ' 
allowance, claimed to be entitled as of right ! 
. to have superannuation allowances calcu- | 
lated on the full amount of their annual | 
salaries & emoluments, including a bonus ■ 
granted by the Treasury to civil servants, in 
accordance with the scale provided oy , 
Superannuation Act, 1850 (c. 20), s. 2, as . 


amended by Superannuation Act, 1009 
(c. 10), ss. 1, 3 (1). Two of apxdts. entered 
the Ovil Service on the faith of a statement 
contained in a Treasury minut.e of June 14, 
1859, the effect that all persons appointed 
subsequent tc) the passing of the Act of 1860 
M'cro tx) bo held entitled to the retii’ing allow- 
ances presiTihi^d by tl»o s<^cond sect, of that 
Act, 6c they contended that the minute was 
a continuing off(*r by tlie Treasury on belialf 
of the Crown to such perst)n8 that they 
should receive superaniuiation allowances 
on tJie tc*rins therein coritai]u‘d, & that that 
offer had been acca^ptxMl by botli applt-s. A 
third appit. enh^re<l tlu^ service of the 
National Telephone (\». in 1895, & on the 
transfer of the telephones to the Post Olllee 
under Teh‘phono Act-, 1911 (c. 26), assigned 
his share in a contributory |>ensu>n fiiiid to 
the l*ostinastx‘r-(}en(a‘al. vX: w/ts apixdnted 
to a pensionable' olTice in the I’ost OlTice 
which qiiali(i(‘tl him for a Huperanniiat ion 
allowance under s(;et. 6 of that Act, which, 
by sect. 10, was to he reatl as one with tla^ 
Superannuation Acts, is:il to 1909. The 
Loids Comrs, of the 'freasury, acting in 
accordance' with a. 'Preasury minute* dated 
Mar. 20, 1922, awarded i<> ea,(d» applts. a- 
superannimtion aUowa.n«‘(' calculated or. a 


actieo was one to retjover a jujiialty t(» 
I ho amount of Iho duty paid value of 
jiTOods harhoun^d by J). unlawfully 
imported, & liiourred under the 
visions of Customs Act. I’ltf. proved 
the findinj? of the goods in the premlseH 
of 1). & the duty paid value thei‘o«>f. 
1). offered no evidence at all : — Held : 
hy sect. 2 J 7 of CusOiins Act, t he burden 
of proving that the goods harbonivd 
were lawfully imported is upon the 
person in whoso possession the goods 
are found, & sect. 202 provides that in 
ease of any question relating to 
identity, origin, Importation or pay- 
ment of duty, the burden is on the 
owner or possessor of the goods, & D. 
having failed to discharge the burden 
l>ut upon bim by law, pltf. was entitled 
to judgment for the duty paid value of 
the goods so found on his pi'enilscis, — 
II. V. BoCLL, [1931] Ex. C. R. 

CAN. 

t I. .1— R. r. Motle (1928), 49 

Can. Crlm. Caa. 375.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 2.— D. 

ta. Sentence of imprisonment in 
default of payment of coda — Invalid. J — 
Ex p. MONAHAN (N. B.), [19291 1 
D. L. R. 804 ; 61 Con. Crlm. CtM. 16.— 

CAN. 

PART XIII. SECT. 1, SUB-SECT. 2. 
— E. 

•b. Evidence — Jietroapective oration 
of amending u4cf.]— Statutoa of Canada, 
1028 (o. 16). B. 5, which amended 
R. S. C., 1927 (c. 42), 8. 2G2, & changed 
the law of evidenoe In prosecutions 
under o. 42, is retroactive in effect & 
applicable to the hearing of an appeal 
to the county ct. from a conviction 
made prior to Ite passing. — R. v. 
Binoi^kt. (19201 1 D. L. R. 777 : 61 
Can. Orim. Cas. 268 ; 60 N. S. R. 811.— 
CAN. 

PART XIIL SECT. 2. , 

ae. Ship wUhin three mile limtt — 
Entry due to ** vnanoidable cause /*] — 


I ^eft. ship was seized by thn Customs 
Authorities under soct. is:i (e. 42) of 
j It. H. C., 1927 <c. 42), s. 18.>, at. being 
i In Canadian vval-ers contrary to its 
provision. Tho defeiuxi ailcgtui tJiat 
; the entry into (’aiiadian wttt<»rH was 
duo to trio fact that the sole man in 
commami, during the IllnesH of the 
master believed himself without tho 
three mile limit. Tho anchorage was 
made in the dark, Ik. this mun had 
I been battling with the elements for 
! two days alone, had only had three 
j houi*s’ sleep in 72, &;w’as exhuust-ed : 

]/fld : in the eircumstanees, he could 
1 not be ifigurded as a mariner In 
I ordinary conditions, & could not be 
called upon to take such preeaiitlons 
I as would in other clreum8t4ineos be 
required by ibis ct., & the entry was 
. due to “ unavoidable causes.*' — H. v. 
i “ Mary (J. Fischer *’ (B. C. Adin.). 

; [1929] 4 D. L. R. 679 ; Ex. C. R. 207 ; 

! 52 Can. Critn. Cas. 273.— CAN. 

sd. Seizure of ship vriihin 12 mile 
' limit- -Cu dams Act, s. l.^l (7)~ fiUra 
1 rirrA.]— D I NlMiY r. Ci«»n , 11931) 

' S. C. R. 531 ; 4 D. L. R. 284. -CAN. 
j le. Seizure of unregistered m(d4n’ boat 
— Departure vrithi/ut cieuraurA ,] — 
Hearn v. II.. 11931 J Ex. C. R. 201. 

I 

PART XIV. SECT. 1. 

! 84>la 1. Bight to jieuaion — Not en 

: forceable at Jav\\ — Held: a *ivll 

Kfjryant, retired or removed from oflle^j, 
I lias no right of action to recover any 
i allowance under the .Superannuation 
i Act, such allo%vancc< hemg entirely in 
! the discretion of the executive 
’ authority. Tliat no contractual re* 
I latloriship arlBes between the Crown ^ 
Ite BcrvantB w*th respect to such 
aJlowances. To create «uch c^.»ri 
tractual relationship wotild rcqulrt; 
express statutory enactment. — Miller 
e, R., [1931] Ex. C. R. 22.— CAN. 

1 i. .1 — O. entered the 

’ servloe of the Govt. Railways in 1887. 

11 


I On Nov. 11, 1911, ho wuh dlsmlsHod 
for misconduct. t)i) Mar. (5, 1913, he 
WQK again cngjigod it' contlrmod In the 
I service until lA»b. 1, 192H, when he 
i retired, i’he .Siijicran nun tion Board 
! decided that he was entitled to a 
retiring alJowan^Mi i’slfulnted only in 
; riispeet of his service from Mar. 0, 

I J9I3, to the date of his ret/rerneiit : - 
I Held : he was entitled to the paymeut 
of superannuation nHewain’O ealeulatod 
! upon tho whole jm ried of his service, 
viz. 39 years, hr p. Gihbo.vh (I92B), 
29 H. R. N. S. VV. 182 ; 4« N. S. \V. 
W. N. 56. AUS. 

q I. Krrcfd wlon in sender of 

the. Slate. " Who js. J - Su]«Tanrj(iatlon 
; (Amendment) Act, 19IH, h. 3, provides 
i UH follows ; ” A jierson to whom a 

sniMTannuatlon iillowaneo unilcr any 
, Arts relating to the I'liblic H«>rvJeo 
; . . . may be at any lime payable 
shall not bo doeinod . . . f'* be 
i cntlt.lial to be paid sueb allowarnif 
i ... in rcHiior't of any period . . . 

I during which he . . . is euiployoii in 
; the service of tho State ..." : - 
Hehl : a tipstaff t.<i a justice of tho 
Industrial Arbn. Ct. was "in tho 
RorvJoc of tho Htato " within ih<? sect., 
i tk, therefore, while so omployed was 
; not oiitithrd to Isi paid any superantiua* 

' tion allowance which bad iKscrued duo 
I to him . — He The Buperannuation 
i BoAltP, Ex p. JRKJKRELL ( 1929 ), 47 
: N. S. W. W. N. 91 .— AUS. 

1 q jj, Meaning of salary.}-- 

j Burru) of money i>ald bv th<j (lovt. 
j Havings Bank Comrs. to it« offlc^tirs In 
I roRpect of their children, & known as 
1 ‘‘family allowacKJCs, " are not salaiw 
i within Buperanimatlon Act, 1916, s. 3. 
! —Be Bt-TERANNUATION ACT, EX p. 

: New Boirm Wales, Comrs. or the 
' Government Ha vinos Bank ( 1929 ), 
I 47 N. H. W. W. N. 166 .— AUS, 
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basiB differing from & less favourable to him 
than that provided by sect. 2 of 1869 Act, €is 
amended by sect. 1 ik> sect. 3 (1) of 1909 Act, 
& computed his allowance (a) on his fixed 
annual salary &; emoluments, exclusive of 
his bonus emoluments ; & (6) on a sum less 
than the full amount of liis annual bonus 
emolument : — Held : (1 ) applts. had no 
legal right enforceable in a ct. of law to 
superannuation allowances calculated accord- 
ing to the scale fixed by sect. 2 of 1869 Act 
as amended by sect. 1 & sect. 3 (1) of 1909 
Act ; (2) as to the claim founded on contract, 
the only power of the Lords Comrs. of the 
l*reasury was conferred by statute, & they 
had no authority to contract themselves out 
of it ; (3) applt. employed in the Post Office 
received his superannuation allowance on 
the same footing as the other applts. — Nixon 
V. A.-G., [1931 J A. C. 184 ; 100 L. J. Ch. 70 ; 
144 L. T. 249 ; 47 T. L. K. 96, H. L. 


843a. Savings Certificates — Nomination to — 

Validity.!-*— War Havings Oettificates Regula- 
tions, 1919, although they do not expressly 
mention Savings Banks Act, 1887 (c. 40), 
are not ultra vires, because they modify, & 
incorporate & apply as modified, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Certificates to nominate recipients 
of the certificates held, & any such nomina- 
tion may include ceitificates held in excess of 
the authorised maximum, notwithstanding 
that certificates so held are liable to be 
forfeited. — He Kimbkii, Vale v, Rockman, 
[19284 Ch. 749 ; 97 L. J. Ch. 430 ; 139 L. T. 
560 ; 72 Sol. Jo. 546. 

853. Add. Annotation Apld. Green V. Weatherill, 
[1929J 2 Ch. 213. 

880a. .] j). RoPKNOW, [1886J 

W. N. 3. ^ 
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VoL XXXJX. Cases 38a-266. 


ROYAL FORCES. 

Part I. — The Royal Navy. 


33a. Right to Indemnity — For expenses in case of > 
damage to ship or stores.] — A Govt, steamer 
assisted a merchantman, on a stipulation to 
reimburse all expenses arising fiorn damage 
to the steamer or the stores : — Held : sucli 
stipulation w?is no bar to salvage compensa- 
tion. — The Lustre (183d), 3 Hag. Adm. 154 ; 
166 E. R. 363. 

AnnotatUmH : — Consd. The Ewell Grovo 11 S.*};)), .'1 Ilag. Adm. 
209. Refd. The Lord Dufferin (1849), 7 Notes of Cases 
Supp. xxxiii. 

58a. Ship ** specially equipped with salvage 

plant.**]— A cable ship belonging to the 
Admlty. & in the e/uploy of the ]*ost Ollice 
rendered salvage services to a ve.ssel, whicli 
had lost her i)rope)lei* requir(Mi towage 


a.s.sistance. The cable sliip was fitted with 
grappling ropes & other salvage gear, tS? 
was specially constructed for laying & repair- 
ing submarine telegraph cablets ; — field : 
even assuming the equi])mont constituted 
“ salvage plant,” the vessel was not ” specially 
equipped with salvage ])lant,” which meant 
plant of a kind that a vessel would not l»e 
eqiiippetl with except for the pui'p<>!=*<^^ 
lemieriug salvage services, A tht^ Admlty. 
were not enlitltxl to claim salvage remunera- 
tion in r(‘sjK'ct of th(‘ services of the vessel 
under Men'.hant Slu])ping (Salvage) Act, 1916 
(c. -41). The Mouo.vna, 119201 l>. .M2; 89 
1.. .1. \\ 232; 121 L. T. 254; 36 T. L. H. 
717; 15 As]). M. L. (L L;o. 


Part V. The Regular Army. 

111 . Aild. Annoltdion Nixon v. A. -O., I 139 . Add. .\ii}iiilitliiiii : Consd. N’ixoii r. 

[l!) 3 (l] 1 Cii. 5 ( 3 ( 5 . I (ItCiO). 1(10 I- . 1 . ('ll. 70 . 


Part VIII. The Air Force. 

Acquisition of land.] — See Oompulsoj.'/ Purcjiasi:, No. 263fl, lode. 


Part X. — Disciplinary Tribunals. 

281. Add. AmiofalioH .* Consd. Hearts of Dale Assurance Go. v. A. tL (1931), 17 T. L. U. 579, ( ■. A. 


Part IX. — Matters Common to Navy, Army and Air Force. 


265. Add, Annotation Consd. Maekenzic-Kennedy v. Air Council (1927), 138 L. r. 8. 




PART V. SECT. 1. 

sa. Effect of cnlialment. 1 — Enlistiin’iil j 
by a Rubjcct under the ISJilitia .\et, fs i 
in the nature of a formal trariRmutation ; 
of a citizen into a soldier for the time ; 
bein^, & as required by the I)efcne.e of i 
the Itealin, fk. docs not constitute a ’ 
contract between the subject &: the 
Crown creat Infir mutual rlifhts A' 
obligations. — Cooke v. R., (1929] 

Ex. C. R. 20.— CAN. i 

PART V. SECT. 3, SUB-SECT. 2. 

d i. .] — Military ofllcers 

soldiers, while in the service of the ; 
Crown bold their positions at & durimr 1 
the pleasure of the Crown. & no action i 
at law lies for their pay. — Cookk v. R., i 


[19291 E.\. (*. R. 20. — CAN. 

sb. /'emtion twl of {froce onlff.) 

J'cij.slon.s iiii- an net of uriai’** A’ bounty 
of llie Crown wMch juusf be left to tbo j 
di-^ereliou of the Govt.; A theii} e.uj j 
be no review (*f tlje di>*; .e.tioti of the 1 
i’ensfonfi Jtoanl by the ot. — Thomas ■ 
r. R.. 11928) 2 D. h. K. 53.5 ; (19281 i 
E.veh. C. R. 2«i.~CAN. i 

sc. J orimliriinn nf Eederul Ap’tertl i 
//otird. 1 - i n .Ian. 1923, the Rourd nf j 
Rension Conirs. refused pension In the • 
iruitfer of one .S. on th<^ ground that bi*< j 
death was not iitlributable to military 
.•serv9;e. An amjeul ivas taken to the i 
Federal Appeal lioaul under 1.3 iV M i 
Geo. 5, c. <»2, H. 10, & the latter found 
the death was due to military serv iee. ) 


By 14 iSc 15 Geo. 5, i*. 00 . h. 10, the 
Ai;peul Rourd wjih reijulred to give 
eeitalrj Information in Its jiidtruient. 
The Oimi'R,, elaimluK' t tie Apfieal Roord 
had not eoiuplied wlMi the Htattite, 
t‘ef)iH4;<l to pay tl»e pniHloii. The 
Minister, under IH A' 19 Geo. 5, e. 3H, 
H. 30 (8), ref<*iT<fd the iiiat ter to (IiIh 
et. for d<‘temilnfitlon : //e/d .* the 

app(:ul having been heard derided 
ill 1920, t he qiirHtlon of Its jiirlHdietion 
must he determine'd under tlie law in 
fijiec; at that time, He. under 13 & I t 
Geo. 5, r. 02, 8. 10, tlie Appf^al Roanl 
lirid juriH, diet Ion to hear He ch t erinlim 
apjK'MlH from the lefusnl of priiHlon by 
the Hoard of ITiihIoii CoiiifH. Skitch 
r. MfNiHTFnt or- Re.vsions He Natio.val 
Health, (J9.3JJ Ex. C. R 97. —CAN. 
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Cases 9— 408a. 


English and Empike Digest Supplement, 


SALE OF GOODS. 

Part I. The Contract of Sale Generally. 


9. Add, Armotation : — Refd. Dominion Press v. 
Customs & Excise Minister, [1928] A, C. 340. 

11a. — .] — BowMAKUii, Ltd. v. Wiltjams (1930), 
74 Sol. Jo. 830. 

28a. Option clause- Terms of future contract not 
set out.] -A contract relating to the sale of 
tirrib(;r contained (inifir aim) a clause pro- 
viding that the buyers siumld have the 
ojjtion of entering into a contract with the 
sellers for tlie purchase of further timber in 
the future. Tlie option clause did not 
specify the precise kinds, sizes, & quantities 
of the timber to be supplied under the con- 
temx>lated future contract, nor did it states 
the ports or the manner of shipment ; — 


Held : both on the authority of May dt 
Bvicher v. The King ([1929] not reported) 
on general principles that the option clause, 
in view of the number of matt-ers relating to 
the future contemplated contract which it 
left undetermined, was not itself an agree- 
ment, but was only an agreement to make an 
agreement & wns therefore not. enforceable 
at law. — Hiixak (W. N.) & Co., Ltd. v. 
Alices, Ltd. (1931), 30 Com. Cas. 363, C. A. 

34. Add, AnnoMion : — Refd. Spyer v, Phillipson, 
[1931] 2 Ch. 183. 

44. Add, Annotation : — Refd. Dominion Press v. 
Customs & Excise Minister, [1928] A. O. 
340. 


Part II. — Formation of Contract. 


180a. -7 — Pending alterations.] -(toi.finci Amuse- 
ments, liTD. V . Evehard tk ' Eixts (1931), 
76 Mol. Jo. 330. 

200. Add. CUaHonH: ~rdH I.. T. 164 ; 72 Sol. Jo. 
14 ; 33 Com. Cas. 101. 

341.'^ Add. Annofaflon : — Refd. Koyal Exchange 
Assce. V, Hope, [1928] Oh. 179. 

380. Add. Ayinoiations : — Consd. Gaze W. II. ^ 
Sons V . Port Talbot Corpn. (1929), 93 J. P. 
89. Refd. Be Windsor Steam Coal Co. 
(1901) (1928), 140 L. T. 80 ; Hcntall, Horsley 
it Haldry r. Vicary (1930), 47 T. L. R. 99. 
401. Add. Annotations : — Refd. Lever Bros., Ltd. 


V. Bell (1930), 47 T. L. R. 47 ; Robert A. 
Mimro & Co. v. Meyer, [1930] 2 K. B. 312. 

403a. Perishing of only part of goods.] — Male 

of Goods Act, 1893 (c. 71), s. 0, applies where 
there is a contract for the sale of specific 
g<jods A a part, but not the whole, of the 
goods has, without the knowledge of the 
parties (o the contract, already ceased to 
exist. — Barrow, Lane A Bat.lard, Ltd. v. 
PiiTTjjp Phillips & Co., Ltd., [1929] 1 
K. B. 674 ; 98 L. J. K. B. 193 ; 140 L. T. 
670; 45 T. L. R. 133; 72 Sol. Jo. 874; 
34 Com. Cas. 119. 


PART I. SECT. 1. 

0 Contrnrl hHwvni /ishenntm 

mn/KTi/.l — S ai.o V. A.s'di-o Ptutipii 
C oLCMiUA Pa(’K1no Co.. Ltd., IUJ2U1 
1 D. L. R. 874 ; 1 W. W. U. 385 ; 40 
H. C. R. 481.— CAN. 

PART 1. SECT. 2. 

■a. Jienl nature of tranmation re- 
pardrd — I*roriiti»ni for paifynrnt by coin' 
mistitnn.l — by nRrroomcnt botwo#»ii ])I1f. 
no. & deft, wiw wanted tlin hoIo 

HeniiiK:*riiarht« for New Zealand for 
oertalii of pllt. no.’s inaniifanturoH. 
The osrnHmiont provided that deft, 
should bo ent itled by way of remuncm- 
tlou to a “ coinmlKMlon ” of 10 ner 
cent, on the Invoieed vnliio of the 
nianiifiu'turea, to be deilunted by deft, 
therefrom. Payinents for the manu- 
factures were to be made against 
roceiiit of shipping doouments by deft.’s 
London or other iCiiKlish agent. In an 
ai’tion by nltf. eo. against deft, for an 
uiHiount of the proceeds of sales of 
pltf. co.’s produnta by deft. : — f/tdti : 
notwithstuuding ' that the agreement 

I irovldod for the remuneration of deft, 
ly way of a “ commiHsion.” the pro- 
visions therein relative to payment for 
the crouds by deft, pointed to the 
relatioiisliip between the iiartles boiuR 
that of vendor & purchaser & the 
tinnonnt siiould bo taken on that basis. 
— (Jannow EsoivKKmNQ Co., Ltd. v. 
RinHAiU>SON, 119301 N. Z. L. It. 361.— 
N.Z. 

PART I. SECT. 6. 

•b. 8harrft in comiMiny.] — “ Goods,” 
as defifiod in the Indian Contract Act, 


1872, coinprlso every kind of movabK> 
inTiperty, including shares In a co.- - 
Domingo r. 1 )k 8ouza U928), I. L. R. 
50 All. 09.5.- -IND. 

PART II. SECT. 4, SUB-SECT. 7.— 

B. (a). 

80 . Marginal note — OiinTig jmver to 
van/ or confirm option.) — Held: the 
eontrai'.t form containing the marginal 
note constituted a memorandum suffl- 
dent to satisfy Stat. Frauds. — 
,T. R. ROOEK8, Ltd. V. Harry Lksnie, 
Ltd. (1927), 27 S. K. N. 8. W. 427 ; 
44 N. S. \\. W. N. 149.— AUS. 

PART II. SECT. 4. SUB-SECT. 7.— 

C. (b) i. 

ad. VUicc of delivery.) — A verbal 
agivenu'iit, made at the business 
prt'mises of the purchaser of goods. 
Included n term that the vemior should 
delivt*r the goods at the purchaser’s 
pnniiises. linmediatdy afterwanls a 
written order was sigm.>d on behalf of 
the purchaser, & handed to the vendor's 
rd)rowmtative, which contained the 
names of t he i>artles, partioulars of the 
gotnis, & the prieo, A' also the words 
“ Please supply us with the following 
goiHls,” but which ilid not contain 
any further refeivnce to the placH^ at 
which the goods were to be delivered : 
— Held : jdvUig the ordinary business 
meaning to the words quoted, & having 
iv.gard to the fact that the parties wore 
hiislnoss men, & to the circninstanees 
in which the document was UTitteu, 
the document indicated with sufficient 
cl(>amess where the place of delivery 
of the goods was to be, & oonstltntod 


u siillicient IloU^ or iiu^morandum of the 
agr\^einenl within Goods Act. 191.5, 
s, 9 (1).- WiNKiN r. Tkkdr’JI Bros. 
PTV., Ltd., 1 1928) V. L. R. 387 ; 11928) 
Argus L. R. 242.- AUS. 

PART II. SECT. 4. SUB-SECT. 8.— 
C. (d). 

se. Oral eonirtu-t by agent — lievoca- 
iinn of ngeiiry before signature .] — 
Movkh a Co. r. Smith & Goi.DRKita, 
Ltd., (1929) 4 D. L. R. 416 ; S. C. R. 
625 ; affg., ri929) 2 14. L. R. 542 ; 63 
D. L. R. 388.— CAN. 


PART II. SECT. 4, SUB-SECT. 9. 

339 X. — — .1 — Page v. 

Proctor (1884), 5 O. R. 238.- CAN. 

346 i. By execution of contract.] 

— CooLiv V. CooLiN (Sask.), [1920 3 
W. W. R. 812.— CAN. 


PART II. SECT. 7. SUB-SECST. 1. 

sf. Meaning of ” cost landed price.”] 
— llEVILI-ON WHOI.E8AUB:, LXD. V. 
Gaults, Ltd., (1929] 3 D. L. R. 700 ; 
S. C. R. 528 ; affg., (19291 2 D. L. R. 
217 : 1 W. W. R. 825 ; 24 Alta. L. K. 
129.- -CAN. 


ig. “ Current market price.”] - Deft, 
oil CO. agreed to furnish pltf., a dealer, 
with gasoline “ at the same curront 
market price ” ns fnmlBbed to the trade 
generally ; & l>ocauae pltf. agreed to 
buy his gasoline from deft, for three 
years deft, agreed to give him an extra 
discount of one cent. The usual Sc 
current trade discount at the time was 
four cents off the retail or ” tank 
wagon price.” Subsequently deft. 
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424. Add, Annotation : — Hefd. Shell-Mex v, Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

480a. “ Current prices.*'] — By an agreement dated 
July 12, 1927, pltfs. & defts. a^eed that 
pltfs. were to deal with defts.* entire output 
of .1 arrow pig iion available for delivery in 
Scotland, pltfs. undertaking to push the sale 
of the same in Scotland in prefei'ence to 
any other brand. They were to base their 
prices on the ciu’rent prices for Middlesbrough 
pig iron, free on truck makers’ works or 
f.o.b, makers’ wharf, excluding Tees dues, 
& to pay cash on Mondays for the previous 
weeks’ shipments. Disputes having arisen 
between the parties about the prices which 
pltfs. ought to chai'ge for the pig iron which 
they sold, defte. notified pltfs. that they 
terminated the agi*eement as from Apr. 22, 
1928. Pltfs. brought an action for breach 
of contract, because, as they alleged, defts. 
refused to supply them at “ the current prices 
for the Middlesbrough pig iron.” Defts. 
contended that the phrase ” current prices ” 
were the list price.*- which were published 
every week in a trad j newspaper by a group 
or combine of iron founders in Middlesbrough, 
but pltfs. contended that ” current prices ” 
meant the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine ; — Held : the expression ” cur- 


rent prices” in the agreement meant the list 
prices which wore published every w^k by 
the combine in Middlesbrough, & did not 
mean the price at whicli pig iron was actually 
being sold in Scotland by the sole agent of 
the combine. — Jacks & Co, v, pAiJiKR’s 
Siuruuii.r>iN(3 Iron Oo. (1928), 98 L. J. 
K. B. 366 ; 140 L. T. 473 ; 34 Com. Oas. 107, 

C. A. 

433a. Minimum price — Construction of standard 
contract.] “ The ct. held, on the construction 
of a standard conii’act for the sale of sugar- 
beet by the growers Diereof to manufacturers 
of beet-sugar at a ])i‘ice depending on variable 
factors, there being a provision h)r a sliding 
scale minimuiii price A for a tonnage bonus, 
that the manufacturers were entitled to 
include the tonnage bonus in the minimum 
price, & the bonus apt>lied only if it would 
bring the contract price abov^e the minimum. 
— BitowN A Sons v. Linihh.nsjure Bket 
Sljoar Co., l/i'D. (1929), 45 T. D. K. 199, 

D. C. 

434. Add. Annotation : — Refd. I*dlesiuere (Karl) v, 
Walhice, [19291 2 Ch. 1. 

462. Add. A’nnolatUnt : — Refd. Shell-Mex v. Klton 
Cop Dyeing (k). (1928), .34 (‘om. (’as. 39. 

472. Add. yinnolalion Consd. Charles v. I’ardiff 
Collieries (1928). 44 T. 1.. H. 448. 


Part III.— Conditions and Warranties. 


612. Add. Annoiaiion Refd. Morelli v, B'itch A 
Gibbons, [1928] 2 K. B. (136. 

527a, .]— A quantity of Finnish timber 

was sold to ljuyers in Condon by a contract 
providing that the goods wei'e t(j properly 
seasoned for shipment, A that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to had 
wv^ather the sellcirs were unable to Rea.son 
part of the goods properly ; -Held : the 
provision as to seasoning w'as not a con- 
dition but only a warranty, A therefore the 
buyers were not entitled to reject the goods, 
but could only claim an allowance oil the 

S rice.-'~MoNTAOUK L. Meyek, Lto. v, 
Jvi.sTO (1929), 142 L. T. 480 ; 40 T. D. K. 
162 ; 74 Sol. Jo. 58, C. A. 

Annotation ;--Consd. Montague L. M< yer, I^td. v. Owakcylitlo 
CareJia Timber Co. (1930), 36 Com. Cu*>. 17, 

539a. Omission of usual trade description In 
invoice.] — Stopp v. lin.L A Sons (1928), 72 
Sol. Jo. 122. 


563. Add. CUation,H ; - affd. (192S), TIH L. 'P. 663 ; 

44 T. ].. n. 297 ; 17 Asp. M. 1.. 428 ; 33 

Corn. (’/is. 213, C. A. 

568. Add. Aymotidion : - Befd, Bohert A. Munro 
A Co. V. M(iyer, 11930] 2 K, B. 312. 

564. Add. A nnotationH : A /o ( 1 ) Consd. Montague 
D. Meyer, J Jd. v, Osakeyhtio (kiielia Timber 
Co. (1930), 36 Corn, (‘a-s.' 17. Refd. Finlay v. 
N. \'. Kwik Jloo ’Pong, (1929] I K. H. 400. 

619a. Sale of wine of particular brand.] J’ltf. 
asked for a bottle of S.’s ginger wine at the 
licensed ])rernis«^s of defts. VVliile pllf. was 
endeavouring to draw t he cork wit h a cork- 
screw, the bott le broke at tlaj n<;ek A injured 
him : - Held : tin? sale wjis one by jlescj'ipt ion, 
A the bottle was not of imaeharit ai»ie (juality, 
A the condition that it w'as of such (pjality 
implied under Sale of Goods Act, 18V)3 (c. 71 ), 
s. 11 (2), had he(*ri broken, A pltf. was ent itled 
to damages.- M(»reixi r’. Fitch A Gihrons, 
119281 2 K. B. 636 ; 97 L. .1. K. B. 812 ; 140 
1.. T. 21 ; 44 T. D. R. 737 ; 72 Sol. .lo. 503, 
If. C. 


made apc*cial contracts with other 
doalcTH, representing about 60 per cent, 
of the trade, l-iider these contractj^ 
deft, was ifiven tlic e.xcliisive sale to 
said dealers for a period of years A 
the dealers were allowed an extra 
discount of two cents over the usual 
four cents : — Held : said sulweuuent 
si>eclal ct)ntracts did not displace the 
oriKtttal “ current market prio.' ” as 
the foundation of pltf.’s rlffhls under 
his contract, A, therefore, he was not, 
as he contendtid, entitled to a di.scount 
of Hcvou cents below the r^^taiJ price. — 
Jackson r. Shell Oil Co., (19311 1 
W. W. rt. 477.— CAN. 

PART II, SECT. 7, SUB-SECT. 6.— A. 

■h. Sale of l(tgn--Time for meamire- 
meni—Whenr delivered into tcofer.] — 


McKEXZIK V. McDONNTf'.LL, (1931 J 3 
D. L, K. 229. -CAN. 


PART III. SECT. 2, SUB-SECT. 8. 

• 1 . Hauer to sapplu nhip — Failure to 
ipplu tmihin reemtnaltU time. ~ Lialiility 
i wim/iyert.] — Snow r. Hakrib, [ 1930 ] 
TI f. R. K02 ! 1 M. P. IL 51. - CAN. 


PART III. SECT. 2, SUB-SECT. 6.— A. 

. tl 6 ll, .1 — Where a sale, wiilch 

was not by order or description but of 
a Kpeciftc chattel known to the buyer, 
was ma^lc on the understand JriK A in 
the hontud. Isdief that It was inbcrfuitly 
a better artfclo than It really was, 
that It was a new motor oar of recent 
make, wheieaa it was in fact a used A 

10 


damaged car of tin i*arlier make, but 
there was no repr(?Hentatlou or 
warranty, A title paHw.d befero the 
rii>K.M>ven)d their mlntake, the 
pnn‘haw?r was lurid not to he entitled 
to nrKf'lrthi<(n or other relhrf. - Brook ». 
(htlPPH, (19301 1 W. W. It. 

1 ). L. It. HIS. CAN. 


PART III. SECT. 3, SUB-SECT. 2.— B. 

0 dZ/T/M/. I -A HJihr of a 

larv*- Quantity of Intoxleatliu? IIquop 
to pltf. 8 . was found to be ilki^al uixier 
Liquor Control Act, It. 8 . O., 19*27 
HeM : no title to. or nroperty In the 
il()nor piisHod to .S, bv the sale. A so ho 
had uo insurable Interest at, the time 
of Its destnietlon by - 
Natio.val Guaranty 4 

D. h. K. 486 ; 64 O. L. 11. 240. — CAN. 
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621. Add, Annofaiion : — Reid. Barker v, Agius 
(1927), 3:^ Corn. Cas. 120. 

622a. Goods ‘‘ ready lor shipment.**]— Sellers in 
Finland sold t/O buyers in England a quantity 
of timber. The contract described the sale 
as a sale of “ wood goods hereinafter speci- 
fied,” to bo loaded at one of tw’O named 
ports & to be ready for shipment on June 16, 
1928.” A femecillcation followed, giving par- 
ticulars of the timber sold, & at the foot of 
i'he contract was the stipulation loading 
place & ready date to be definitely declared 
to buyers by Apr. 1, 1028.” Several clauses 
w'ere printed on the back of the contract, one 
of them being ‘‘ the buyers shall not reject 
the goods herein specified. . . .” In the 
events which happened delay occurred in 
delivery of the timber, a large propoil-ion 
of the good.s which were finally tendered 
consisted of goods of the 1929 season & nrit 
of goods which had been ready for shipment 
on June 15, 1028. The buyers refused to 
accept some of the goods so tendered as 
required by the contract., the dispute was 
• referred, to arbn. An award was made in 
tiui form of a sjiecial case, deciding, subject 
to the opinion of the ct., that the buyers 
were entitled to reject ; — Held : the dat^ of 
Iliad iness for shipment wa.s of the essence of 
the contract, tin; winds “ ready for ship- 
nieVit on June 15, 1028,” were part of the 
description of the goods sold . were not a 
mere warranty ; the clause providing that 
the buyers should not reject, though not 
riiquiied in cases wlu're tlune imd tndy been 
a lireach of warranty tSc intended to protect 
the selhirs where therii had Ixten a. breach of 
a condition, did not apply when* the goods 
ti*ndei’ed by tin* sfillei*s were not of the 
contract descr if>ti<»!i. -Montaouk L. Mioyeu, 
l/ri). V. OSAKKYUTIO (’AIIEI.IA Tl.MUElt Co., 
J.Ti). (1030), 30 C\)m. Cas. 17, (’. A. 

629. Add. ' A nKotution : — Refd. Canada Atlantic 
lirain lOxport. ('o. (Inc.) v. Kilcrs (1029), 35 
(’om. (’a.s. 00. 

632. Add. Annotation -Refd. Canada Atlantic 
(«rain Kxport (d. (Inc.) v. Eilens (1020), 35 
Com. Cas. 00. 

043a. .] v. Motteux (1702), JVake 

150 ; 170 K. \{. 113, N. P. 

Annniatinnff : — N.F. Hjiffloliole v. Wulters (1811), 3 Cninp. 

1 ;'»•!. Reid. Pickerliijr r. Dewson (1813), 4 Tauut. 77a. 

643b. .] — If a ship is sold ‘‘ with all faults,” 

the seller is not liable’ to an action in re.spect 
of lalent defects liich be knew of wit hout 
diselosing at tlie time of the sale, unless be 
used .some ai’tilice to eimceai them from the 
purebaser. — HAonKuonfc v. Wauteu.s ( 1811), 

3 (\unp. 154 ; 170 E, R. 1338, N. l\ 

Annotiitums : Apld. Pickering r. Dowson (1813), 4 Taunt. 

771): Hywoter i\ Hiclmnlson (1834). 1 Ail. & Kl. .'iOS. 

Apprvd. Wuni r. IIoIjIih (1871)), 48 L. J. Q. O. 281. Reid. 

CSorton r. Macintosh (1882), 31 W. K. 232. 

643c. — — Although a ship be sold “to be ! 

taken with ail faults,” the vendor cannot i 
avail himself of that stipulation, if he knew | 
of secret ilefects in her, A: used moans to ! 
nrevent the purchaser from <li.scovering them, 
or made a fraudulent rei)resent.ation of her 
coudition at the time of the sale. — SciiNEiDEii 


V, Heath (1813), 3 Camp. 500; 170 E. R. 
1402, N. P. 

Annntatians : — Gonad. Ward v. Hobbs (1877), 3 Q. B. D. 160. 

Reid, (^mfoot V. Fowkc(lS40), 6 M. & W. 358. 

645a. .] — A contract for the sale of about 

1,500 tons of meat & bone meal provided 
that the meal was to be of a certain specified 
quality, & that it was to be shipped 125 tons 
monthly during 1028 in equal weekly quanti- 
ties. The contract also provided that ” each 
delivery or shipment shall be treated as a 
separate contract. & the failure to give or to 
take any delivery or shipment shall not 
cancel tlie contract as to future deliveries or 
shipments.” ” The goods to be taken with 
all faults & defects ; damaged or inferior, 
if any, at valuation to be arranged mutually 
or by arbitration.” The sellers made several 
deliveries under tlie contract amounting to 
nearly half the contract amount which the 
biiyi’i- accepted, hut eventually the buyer 
requested the selleis to cancel the delivery 
of 782 tons then due for delivery under the 
contract, which the .sellei’s consented U) do 
on the buyer agreeing to pay 1*782 by four 
•instalments on specilied dates. The buyer 
* paid two in.stalments under the agri’cmcnt, 
then discovered that all the meal that had 
been delivered to him undei* the contract 
had bof’n adulteraU’d & was not of the con- 
tract description, so that the di’livei ies might 
have been rejected by him. lie tbeieupon 
refusi'd t-o pay any furtlu r instalments under 
the agreement. J3ie sellers, wlio were blaine- 
le.s.s with r(?gard to the adulteration bad 
delivered the meal in good faith, thereupon 
brought tins action to recover the balance 
of the 1*782 due under the agreement. The 
buyer by his defiance allegid that the agree- 
ment was made under a mutual mi.stake of 
fact in that both the sellers & Ibi’ buyer 
contracted in the belief that the goods sup- 
plied by the sellers were in aceorilanee witli 
the contract, whereas the meal was not in 
acctirdanee with tlii‘ eontiaet, A' be counter- 
claimed for rescission of the agreenierjt & 
for the i(‘turn of thi* inuncy paid under it 
A also for damages for the breach of con- 
tract : — Held: tlie various deliveries of 
meal which liad been made by the sellers 
before the date of the agreement did nut, by 
reason of the adulteration, an.swer tlie con- 
tract description A therefore might have been 
roject<<'d by the buyer if the defi’cts had been 
discovered in time, nolwitlistanding the 
clause in the contract : “ tlie goods to be 

taken with all faults A defeebs, damaged or 
inferior, if any, at valuation to be urianged 
...” because tliat clause applied only t-o 
goods which a.n.swered the trade description, 
tV did not shut out the overriding warranty 
in Sale of Goods Act. 1893 (e. 71 ), s. 13, that 
in a sale of goods by description there js an 
implied condition that the goods shall corre- 
‘ spend w'ith the description. Further, that 
the clause in the contract that ” Each 
delivery or shipment shall be treated as a 
separate contract, & the failuix? to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments ” could not be construed so as to 
defeat the rights of the buyer under Sale of 


PART III. SECT. 4, SUB-SECT. 8.— A. 
623 vi. .)— Foxton V. 


Hamilton' Stkex & Iron Co., Ltd. 
(1901), 21 O. L. T. 286; 1 O. L. R. 
393.— CAN. 


! 623 vil. .1 — Madkr t». 

Jones (1875), 10 N. S. It. (1 R. & 0.) 
82.— CAN. 
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Goods Act, 1893 (c. 71), s. 31 (2), to treat the 
breach of contract by the sellers us a repudia- 
tion of the whole contract : notwithstanding 
that the sellers had no knowledge of the 
defects & had no intention to deliver defective 
articles, inasmuch as the int/cntion of a seller 
must be judged from his acts. But although 
the buyer, if he had at the date of the agree- 
ment for cancellation ascertained all the 
facts relating to the past deliveries, might 
have been entitled to treat the contract as 
having been repudiated by the sellers, 5 ’’et 
as it was in the circumstances doubtful 
whether he would have so elected, the defence 
that the agreement had been entered into 
under such a muthal mistake as would 
justify a rescission of the agreement failed, 
even apart fn^rn any cpiestion of restitutio in 
intcffrum. The buyer, however, was entitled 
tfj) damages in resp(?ct. of the defectiv<‘ quality 
of the meal that had been delivered, t-o 
a declaration tliat, in view of the defective 
quality of the meal, ho wiis not bound 
take delivery of the meal tliat was un- 
delivered. — liorjP^HT A. Mitnro &: Co., 
Ltd. r. Meyer, 2 K. B. 312; 99 

L. J. K. B. 703 ; 113 L. T. 505 ; 35 Com. 
Cas. 232. 

674a. Timber sold as ** under deck ’’— Carried on 
deck & damaged. 1 - -Buyers bought a quantity 
of timber to be sliipp<^d fr<im SwedtTi to 
London, the contract describing the gotais as 
“ under deck ” & providing that “ the buyers 
shall not reject the goods luTcin speciOed, but 
sliall accept or pay for tbem in t-errn.s of the 
contract against shijipitig documents.” Wlieri 
the timber arrived tlio buyers found t/hat 
almost the whole of it had b(;en carried un 
d(^ck & bad be(3n dauiagod by sea water, 
& they refused to accept it, on the ground 
that it was not the Umber specilied in the 
contract : — IJeld : the words ” urider deck ” 
were a c<.)ndition of tlie contract, 6c w(*re 
part of the contract descrijdion of tlie goods, 
6c on both grounds the buyers were entitled 
to reject. — AI ontaoue L, Meveh, Ltd. v. 

TRAVARU A/B il. (.’OHNELIUS, OF (iAMLERV 
(1930), 40 T. J^. K. 553; 74 Sol. Jo. 400, 

675a. Ellect of adulteration.] — Borert A. Munro | 
6c Co., Ltd. v. Meyer. No. 045a. ante, 

682. Add. A n notation : — Refd. J^ioiidoii liolei)roof 
Hosiery Co. v, J'adiiiore {I92fci), 44 T. L. Jt. 
499. 

726. Add. Annotation: — Refd. Canada Atlantic 
Grain Lxpurt Co. (luc.) v. Kilers (1929), 35 
Com. Cas. 90. 

744a. Ellect oi Sale of Goods Act, 1893 (c, 71), 

s. 14 (l),j — Medway Oil 6 c S'j'<utAt;K i.‘o,. 
Ltd. r. Silic a Gel Oorpn. (1928), 33 Cum. 
Cas. 195, 11. L. 


766. J (id. Aimotation : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Liloi's (1929), 35 
Com. Cas. 90. 

780a. Bottle^—For wine.] — M orklh v. 

Fitch 6c Ghibons, No. 01 9a, ante. 

782. Add. Annotation : — Refd. Morelli r. Fitch & 
Gibbons, [1928] 2 K. B. 030. 

788. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. AttOeld, Lindsav v. Driscoll, 
[1929] 1 K. B. 470. 

790. Add. Annoiation : — Rofd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilei's (1929), 35 
Com. Cas. 90. 

813. Add. Annoiation : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

877. Add. Annotation : — Refd. Walton IJarvoy, 
Ltd. V. Walker tSc- llotiifrays, Lt<d., |l931j 1 
Ch. 274. 

877a. Nomination of vessel by buyer - No 

warranty of seaworthiness.] — A contract for 
the sale of oil by a series of deliveries pro- 
vided for delivery at H, into Uink sUNTiners 
of tin* buyers, 6c 15 days’ iioliee of arrival of 
steamer was to be giv(*n to tin' stdlers. 'Phe 
corjtrac^t j'urtbi^r prov'idi*d that in the event 
of aeeiilerils on hoard st4‘a.mi*rs tli<‘ Mp<-ratiori 
of the contract was t.<» b(» so'qw^ruh'd «V at the 
buyei's’ optitai the contract cpiaritity was t/O 
be reduced pro nda. E‘.»r (»ne of the <Jeliveri<^a 
the f*uyeis noioirwitcd a stc*ani»'j‘ vvliieh (hey 
had on time.' char tea*, but at the* time* t he 
steainca', withnut tin* kiiowUcIge of the 
buyers, was unseawcuthy, A the buyers, on 
l(*arning that the stc'anaM' had itad an 
accidcart 6c must be* dr y elocU* d. intirnateMl 
their i*xer‘cise of tlaai* cepUeai Dj re‘du('“ Uic 
qiiantit.y of oil to he taUcai. Tlai mJh'rs 
••onltaided that it was the duty of th<; laiyrrs 
to chaitca* some otlaa' vessel : //c/c/ ; e>n a 

case* stated fry an robitrator. t)a* bu>r*rs did 
trot warrant the* scvi wortidness of vc^Hs^4s 
wliicdi they noruinat-ed for the* perfor*mariC(i 
of such a c’onttae't. A tla^y wen* tartitleMl to 
excacise their option. - Medway Gil 6c 
SToHAciio Co., Ltd. r. Hi s-ian gii. IhtoiHU Ts, 
Ltd. (1931), 47 T. L. H. IdJ ; 75 Sol. .b,. 498. 

885a. Date of shl^imenl — In bill of lading C.I.f. 
con racl. ! -J AMi:s Eini.ay A Ce>. r. N. V. 
Kwik IJoo 'J’o.vo UAMri*:L Maatschaimuj, 
No. 181 la, 7 >o.,7. 

893. Add. Ann o/r/7/oa ; Refd, l^ivock V. IV'arsnn 
(JU28), 33 (-otn. Cas. 1 88. 

916a. Warranty excluded as to defect not 

apparent on rea.sonable examination ] — 
Claimants, grain exporters in C'anada. sold a 
(jiiantity of barley to resps., imacbantb in 
Germany. 3'lre sale was on c.i.f. terms, 6c 
the contract contained a clause providing 


PART HI. SECT. 6, SUB-SECT. 1. 

681 viii. .]— Murray 

V. Kkevks Sutm'LY Co., [ 1928] 2 

D. L. II. 873.-— CAN. 

PART III. SECT. 6, SUB-SECT. 2.— A. 

■f. Exceptions to rule — (Joods in- 
tended for one purpose — U se ptr another . ] 
— McNKILL », MOTOR Sekvice Co. 
(Alta.), 110291 1 D. L. It. 604.— CAN. 

PART III. SECT. 5. SUB-SECT. 2.— 
B. (a). 

%e- Pritof that purpose knoun-Sot- 
ttiuisiandinff irarranty limit ino liabilitu.] 
— Ckjss r. Alexander ( 1028), 28 S. K. 


N. .S. W. 297 ; 4,6 N. S. W. W. N. 7<i.'- i 

A US. 

PART III. SECT. 6, SUB-SECT. 3.— A. 

766 V. - VVlNHIJCV Eroh. V. 

WOOt>riEX.D iMl'ORTI.SO CXi., (1929J 

N. Z. L. n. 480.— N.Z. 

PART III. SECT. 17, SUB-SECT. 1. 

sh. GfMfds “ to be renhipped hy 
vendor — Wheiher reshiprnerU by carryina 
vessel nernmiry.] — SCAULKTr &. Co. c, 
H. A. .STKriiE.vHON A .so.v. Ltd., {1929J 
W. A. L. K. 1.— AUS. 

fik. Insurance by vendor — Parol eri- 
f/fTKr-}— W aterloo Motors, I/it>. r. 
FivOOir. (1031 J 1 D. L, R. 7«2.— CAN. I 


PART III. SECT. 17, SUB-SECT. 2. 

si. SiiU' fif sent fiax.l 'I'lm r»a>oirt«nf4i- 
Moij by ft funuor hAliutc nerd llax tbut 
it WHM KUocl wed tlux field lo be a 
wurraniy.- IdiLK v. Kruickku, [1928] 
1 JX L. It. 97 ; 37 Man. L. It. 1.64 ; 
(19271 3 W. W. It. 030.— <!AN, 

PART III. SECnr. 18, SUB-SECT. 1, 

c. Itrvsd. on the fw Is, 60 .8. C. R. 
118. 

0 P . H A YFi< M A N U • 

I’AOTeHieo Co. V. PEttiuT; & Or'E, 
(P.b'Hj 2 D. L. II. 610.- CAN. 

PART III. SECT. IS, SUB-SECT. 2. 

k. En^sd.. 43 8. C. R. 611. 
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that the grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
exaihination. The barley was of a type 
which was generally used for feeding pigs, & 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 
had been delivered to German buyers & had 
been mven by them to pigs, with the result 
that the pigs refused to oat it or, if they ate 
it, became Ul. The German Govt, thereupon 
ordered tliat no further bailey of the crop 
should be admitted into the country until 
they had made an analysis & discovered the 
cause of the trouble, & accordingly when the 
barley covered by this contract arrived 
resps. refused to take up the documents, 
eventually the barley was resold at a lower 
price. The claimants, in an arbn., claimed 
as damages for non-acceptance the difference 
between the contract price & the price 
realised on resale, the arbitrators decided 
in their favour, subject to the opinion of the 
ct. on a special case. It appeared that the 
barley was infected by a fungus which pro- 
duced the ill -effects complaiucd of, but that 
the presence of the fungus could not have 
been ascertained by any ordinary commercial 
examination ; — Held: (1) as the defect was 
not one which could have been discovered 
on any reasonable examinatt n by claimants 
before shipment, claimants were protected 
by the cont ract Sl were entitled to recover ; 
(2) the liiiding of the arbitrators that the 
barley was not in fact unmerchantable could 
• not be upset on the evidence. The award 
was therefore conlirmed. — Canada Atlantic 
Chain Exhoht Co. (Inc.) v. Eilers (1929), 
B5 Com. Cas. 90. 

919. Add. Annotation: — Refd. Green w. Arcos, 
Lta. (1931), 47 T. L. U. 330. 

926. Add. Citation 33 Com. Cas. 120. 


927. Add. AnnotaiUma : — Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169 ; Huntoon Co. v. Eolynos 
(Incorporated), [1930] 1 Ch. 628. 

987. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

961. Add. Annotation: — ^As to (1) Refd. Sagar v. 
Ridehalgh (H.) & Son, Ltd., [1931] 1 Ch. 
310. 

980. Add. Annotation : — Refd. Sagar v. Ridehalgh 
(H.) & Son, Ltd., [1931] 1 Ch. 310. 

995. Add. Annotations : — Consd. Re Hall & Pirn’s 
Arbitration (1928), 139 L. T. 60. Apld. 
Dobell (C. G.) & Co. v. Barber & Garratt 
(1930), 47 T. L., R. 66. Refd. Finlay v. 
N. V. Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 

996. Add. Annotations: — Apld. Barker v. Agius 
(1927), 33 Cora. Cas. 120. Refd. Dobell (C. G). 
& Co. V. Bai‘ber & Garratt (1930), 47 T. L. R. 
60 ; Huntoon Co. v. Eolynos (Incorporated), 
[1930] 1 Ch. 628. 

1001. Add. Annotation .•—Apld. Dobell (G. C.) & 
Co. V. Baiber & Garratt (1930), 46 T. I.. R. 
• 420. 

1016. Add. Annotation : — Refd. Finlay v. N. V. 
Kwik Hoo Tong, [1929] I K. B. 400. 

1024. Add. Annotations : — Apld. Silver v. Ocean 
Steamship Co. (1920), 46 T. L. R. 78. Refd. 
Evans v. Webster (1928), 45 T. L. R. 136. 

1025. Atid. Armoiations IRetd. Finlay V. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604 ; Banco de Portugal r. Waterlow 
& Sons, Ltd. (1931), 17 T. L. H. 359. 

1026. Add. Annotations : — Apld. Finlay (James) Sc 
Co. V. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. Foscolo Mango Co. v. Stag 
l.ine, Ltd., [1931] 2 K. B. 48. 

1029. Add. Annotatiofi : — Consd. Dobell (C, G.) & 
Co. V. Barber & Garratt (1930), 47 T. L. R. 
66 . 


Part IV. — Effects of the Contract. 


1089. Add. Ciiafions (1928), 138 L. T. 

663 ; 44 T. L. R. 297 ; 17 Asp. M. L. 0. 428 ; 
33 Com. Cas. 213, C. A. 


1089a. Sheu.-Mex, Ltd. v. Elton Cop 

Dyeing Co., Ltd. (1928), 34 Com. Caa. 39. 

1091a. Notice of appropriation — When required.] — 


PART ni. SECT. 19. SUB-SECT. 1.— A. 

927 Vi. - - -.[- The fm;t 

that, a coutnwTt for the huIo of Koods 
negativos warraiiUoH dooe not pn^vout 
a buyer wht)«e acoeptaiiee of the goodn 
dlseiititleh him to ri'Mcitid the eontniel. 
lor bn*aoh of a couditioii fi*<»m treating 
Bueii breach an a bix^ach of warranty 
& rtHM)Voi1iuf damagoM theivfor. 
McNiCHoi. r. DOMINION Motors, Ltp., 
(Ul»U] I W. W. 11. 631 ; 3 I). L, R. 
270 ; 24 Alta. L. U. 441, CAN. 

PART 111. SECT. 19. SUB-SECT. 1.— B. 
d. lievad. on the faotB. 69 8. C. R. 1 1 8. 


PART III. SEqr. 19. SUB-SECT. 2.- 
D. (a). 

■I. Nominal damuoea.] — Smith r. 
WAim, (19281 4 D. L. R, 860 : [19281 .H 
\V. W. R. 34 1 ; 37 Man. L. R. 628^ -CAN. 

tm. F.o.b. nmUract — IJamaurs at date 
of adivery.) — Bkonstonk v. Bubdett, 
(1928) I f). L. R. 877.-CAN. 

■ 0 . lirmch of tmrraniy of ag*'. of car — 
XerasRity for pnHif of aamagt.A — 
Hudson r. Watson Mmxm Co., 
119311 3 W. W. R. 621.— CAN, 

PART 111. SECT. 19. SUB-SECT. 8.— 
D. (b). 

S i. .h-Clroumatanoes in wbioh ; 


— Jlehl : pltf, was not entitled to 
danmgeH for the lo^a alleged to have 
boon HUHtatnod by him by nls inability 
to carry out oontnicte into which he 
allied ho had entered. — M cKenny i?. 
Drummond & Dvohe'i’hkv (1927), 29 
W. A. L. R. 6.— A US. 

■o. Tiftum of purchase -money .] — 
McKenny r. Drummond & Dvorkimkt 
(1927), 29 W. A. L. R. 6.— AUS. 

PART IV. SECT. 1, SUB-SECT. 1. 

1032 xil. — Clark 
(Australia), Ltd. r. Brown (1928), 
40 C. L. R. .640 ; I1928J V. L. R, 2y;i ; 
119281 ArgUfl L. R. 189.— A US. 

1032 xiil. In Mar. 1928, pltf. 

Hold to deft, certain movablea in tenuH 
of a written agreement which prtivlded 
that delivery should be srlven imme- 
diately, that the purchaae pric^e should 
be paid In two luHtalmentH In June, 
1929, & Dec. 1929. resiiectJvely, He 
that ownership should not pass until 
the whole price bad lieen paid. In 
June, 1929, pltf. sued deft, for cancella- 
tlou of the agreement, redelivcry. & 
damages ' on the ground of defL's 
failure to pay the first instalment. 
Deft, exoeptod to the declaration on 

18 


the ground that the claims for cancella- 
tion & redell very were bad in law, in 
the absence of any provision In the 
agi*eonient fur lt« cancollatioo on non- 
payment of the lirst iustaimeut : — 
lit Id : allowing the exception, the 
IiroviHlon in the agreement postponing 
the paasing of owiicrsliip did not take 
the case out of the ordinary rule. — 
Straitian r. Nkl (1929). 30 N. L. R. 
27:l— S. AF. 

sp. Property passiny under C4ynsent 
jndi/menJ ■' Failure of purt'haiu:^ to fulfil 
terms of -Donaldson r. 

Alrekta Foundry & Mauiiine Co., 
Ltd., (19301 1 \V. W. R. 426 ; 1 

I). L. R. 918. CAN. 

PART IV. SECT. 1. SUB-SECT. 8.— 

B. (a). 

1082 I. Cmtnting inspection.] 

— Under the contract In question for the 
sale of cc<lar potea to be manufactured 
by the seller, the “ individuality *’ or 
identity of the goods could not be 
tlnnlly determined until after the final 
count 5c inspect ion prcivided for by the 
agreement , & that, therefore, it was not 
until then that the property in the 
poles would pass. — N auglk Pole & 
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Applts. sold to resps. by a c.i.f. contract a 
quantity of Australian wheat to be shipped 
to London or Hull by one of two named 
steamers, the contract providing that 
“ Notice of appropriation with ship’s name 
date of bill or bills of lading & approximate 
uantity loaded shall within 21 days from 
ate of bill of lading be cabled by the shipper 
. . . direct to his buyer ... or to his . . . i 
representative in Europe. ... If vessel is i 
named in contract no appropriation ohall be ! 
deemed to be necessary. Provisional invoice i 
based on bill of lading weight with ship’s 
name & date of bill of lading shall be sent 
by shipper’s house . . . to his buyer within 
seven days after arrival of documents in 
Europe. . . The bills of lading were 
dated Sept. 13, 1029, & the only appro- 
priation (if any) gave their date as Sept. 4, 
1920, & stated the name of the steamer, 
which was one of the two mentioned in the 
contract. The invoice sent later gave the 
true date of the bills of lading, & the bxiycrs ! 
refused to accept the documents on the | 
ground that the invoice did not agree with I 
the appropriation . — Held : as no vessel was 
named in the conti act in such a way that the 
contract could attach to lier, notice of appro- 
priation was I'equired, <&, as a correct notice 
of appropriation had not been given, the 
buyers were entitled to reject. — Dalgety & 
Co., Ltd. v. Bradford (T. O.) & Co., Ltd. 
(1930), 40 T. L. K. 274 ; 35 Com. Cas. 213. 

1252. Add. Annotation : — Refd. BuUer & Co., I..td. 
V. Brooks (T. J.), Ltd. (1930), 142 L. T, 570. 

1258. Add. Annotation: — Consd. Leitch ^William) 
& Co. V. I..eydon, Barr (A. (1.) <fe Co v. 
Maegeoghegan, (1930) 47 T. L. B. 81. 

1261. Add. Annotation .' —Reid. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 00. j 

1268. Add. Attnoialion : — Refd. Simeons v. 

Durand’s Trustee, 11928] 2 K. U. 00. 

1272. Add. A7inotaiio7i Reid. Simeons v. 
Durand’s Trustee, [1928] 2 K. B. 00. 

1355. Add. Annokiiion : - -As to (.3) Refd. Flatau, 
Dick & Co. V. Keeping (1931), 30 (V>m. Can. 
243. 

1861. Add. Annotation : — Refd. Flatau, Diek A 
Co. V. Keeping (1931), 30 Corn. Cas. 213. I 

1362. Add. Annotation: — Dbtd. Flataii, Dick A 
Co. V. Keeping (1931), 30 (’orn. Cas. 243. 

1376a. Delivery order not In accordance with 

contract — Agreement for delivery order from 
bond '* — Delivery order of goods In bond.] — F., 
a financier, L., a distiller, D. A M., a flnn 
of shipbrokers, A one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic A sold in the IJ.S. or at 
some point from which it could easily bo 


smuggled into the U.S., in violation of the 
laws of that country. D. A M. entered into 
a contract to buy a steamer for £2,565 ; F. 
advanced £250 as a deposit on the purchase. 
On Oct. 26. 1927, an agreement was entered 
into between F., I*. A 1). A M., whereby L. 
agreed to sell to D. A M. 7,600 coses of whisky 
at 21s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. I). A M. were to take 

delivery on board a vessel of a regular lino 
of steamers. Payment was to be made by 
a bill for £5,500 drawn by P., accepted by A. 
A indomed to L., A a second bill for £4,812 
accepted by A. A I). A M., both bills to be 
payable ninety days from Nov. 20, A to be 
drawn A accepted on Oct. 26 A handed to L. 
to hold os security until he should hand the 
sliipping documents or delivery oi*der from 
bond on or before Nov. 2(5. L. agreed to 
lend D. A M. £2,500 for the purchase of the 
steamer, the loan to be secured by a first 
mt-ge. on the steamer. agreed to lend D. 
A M. £1,000 at 40 per cent, per annum 
interest to be secured l>y a second mtge. on 
the steamer. D. A M. agreed to insure the 
steamer for £1,000 against all risks, including 
seizure or ctxnliscaiion, A £2,600 against 
marine risks A deliver to L. cover notes for 
£1,500 A £1,000, A to F. a cover note for 
£1,000. P. A L. agroeO jointly to underwrite 
the insurance for £1,000 against conhscation 
at a figure to be agn‘ed in (^vtmt of the 
ordinary market rate exceiMliug thirty guimwis 
per cent. D. A M. agreed to provide £1,600, 
the estimated balance i*e(iuiie,d fc»r the 
equipment of the st.eaiii(‘r for the voyage. 
Dcday having occurred in nan dug a liner 
to take delivery of the whisky A in eipiipping 
the steamer for the adventuie, 1<. gave to 
D# A M. a dedivery order addressed to the 
keepers of the bonded warehouse wl»eie 
the whisky was in store, I }. A M. imnJo<liatcly 
pledgo<l the whisky foi* £500. hearing of 
this paid olt the loan A t-ook a trajisfra* of the 
delivery onUtv Held : Ji. by giving the 
delivery order to 1). A M. luid not coruinitted 
a breach of the agrec'ivuuit, A if he had, F, 
could not complain of t he breach aft(‘r having 
himself taken a transfer of the delivery 
f)rdcr. - -FOBTEK V. l)ltlHOf>IJ,, iilNDHAY V. 
A'rrFlEl.D, JilNDHAV V. DiGSCOU., [1929] 1 
K. B. 470 ; 98 L. .1. K. B. 2H2 ; 140 L. T. 
479 ; 45 T. J.. H. 185, C. A. 

1399. Add. Annotation Reid, Friglish Hop 
Growers v. Dering, [1928] 2 K. 13. 174. 

1403. Add. Annotation:— Apld. Palmolive Go. (of 
England) v. Freedman, (1928] Ch. 264 

1404. Add. Citationa [1928] GIj. 261 ; 138 L. T. 
274. 


Tie Co. of Canada, Ltd, v. Wn^eeN 
(B. C.), [19291 3 W. W. R. 730.— CAN. 


PART IV. SECT. 1, SUB-SECT. 3.~ 
B. (b) U. 

1081 *!L .1 — CopPBY V. Qubbec 

Bank (1869), 20 C. P. 110.— CAN. 

1091 i. Validily of apwojtriaium— 
ApproprUxtion by seUera — Better a vHihovi 
title to goods .] — The provision of Saic 
of Goods Act that xmaer a contract for 
the sale of unascertained goods by 
description the property In the sroods 
passes to the seller when goods of that 
desorlptiou A in a deUverabie state arc 
unconditionally appropriated to the 


contmet, eaniiot apply to cn«e 

win iv wIhti the appropriation in rnaile 
the seller has no title to tlio goods. - 
HcNTEK r. TRANS<-ANAT>A Jh'TNANCK 
Coi«>N., 119.^91 1 W. W. n. HOI ; 

IJ. L. It. 275 ; 38 Alan. h. K. 571 ; 
revMf/., (19301 I D. L. R. 340 ; 1 1920 j 
! 3 AV. W. R. 503. C. A.-- CAN. 

I PART IV. SECT. 1. SUB-SECT. 6.--C. 

! 1209 iv. .! — Where on a 

1 sale of stacks of hay the buyer agreed 
I to have It pressed A the seder under- 
took to load It when bade*! Into the 
cars : — ffeM : the latter undertaking 
was a supplementary obligation dis- 
tinct fr»nn too essentials of tiie contmet 
of sale, that the property in the hay 

19 


horl Tiassed altljoiigh tlie hay had not 
yot oeen so loaded by th« seller. — 
Makoo V. RKUTifoijjrr, (1928] 2 

1). L. R. 691 ; [1928] I W. W. R. 843; 
37 Man. L. R. .307.— CAN. 

! PART IV. SECT. 1, SUB-SECT. 9.— B. 

■q. AamrnpHfm of etnUtel mortgage 
OH part of piircfiaae-pricc- -lAal/UUy to 
indemnify J- -Vvhero on a sale of 
peisonal prrjporty the buyer assumes a 
eJiatU‘1 mtuo. tbertHjii as part of the 
purrdiawvprioo, he Is under an implied 
ohHg/itioii to Indemnify the seller 
against the latter’s riersonal liability 
to the nJtgJMJ. — WAlJCERt». W''001)YAT1', 
(19311 2 W. W. K. .306; 3 D. L. R. 
516.- CAN. 
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1409. Add, AnnotcUion : — Consd. Palmolive Co. 

(of England) v, Freedman, [1928] Ch. 264. 
1417. Add, Annotation : — Held. Shell-Mex v, Elton 
Cop Dyeing Co. (1028), 34 Com. Cas. 39. 
1421. Add. Annotation : — Rcfd. Shell-Mex v. Elton 
Cop Dyeing Co. (1028), 34 Ck>m. Cas. 39. 


1435. Add. AnnotcUion : — Retd. Barker v. Agius 
(1927), 33 Com. Caa. 120. 

1441. Add. Annotation : — Generally, Refd. Buller 
& Co. r. Brooks (T. J.), Ltd. (1930), 142 
L. T. 576. 


Part VI. — Performance of the Contract. 


1616. Add. Annotation: — As to (1) Refd. Royal 
Exchange Assco. v. Hope, [1928] Ch. 179. 

1569. Add. Annotation : — Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

1682a. .] — Gabriel, Wade & English, Ltd. 

V . Arcos, Ltd. (1929), 73 Sol. Jo. 483. 

1686a. .] — Tamvaco v. Lucas (1869), 1 

E. & E. 681, 692; 120 E. R. 1027, 1032 ; 
svb nom. Tanvaco v. Lucas, 28 L. J. Q. B. 
160, 301 ; 1 L. T. 161 ; 5 .fur. N. S. 731, 
1268 ; 7 W. R. 668. 

AnruitaHons : — Consd. Shlptori, Anderson & Co. v. Wo!I Bros. 
A: Co., fl912) 1 K. B. 574. Refd. Ireland r. Livingston 
(186G), L. li. 2 g. B. »‘J. 

1745a. Agreement to cancel future instalments— 
In consideration of payments by buyer — 
Buyer ignorant that goods not corresponding 
lOi^ith description - Rights of parties.]— Robert 
A. Munro & Co., Ltd. v. Meyer, No. 646a, 
ante. 

1747. Add. Annotation : — Refd. Robert A. Munro 
& Co. V. Meyer, [1930] 2 K. B. 312. 

1769. Add. Annotation: — Consd. Robert (A.) 
Munro & Co. v. Meyer, 1930] 2 K. B. 312. 

1769a. - - Notwithstanding agreement that each 

Instalment separate contract — Goods not 
corresponding with description.]— Robert A. 
Munro & (Jo., Ltd. v. Meyer, No. 6450, 
ante. 

1801* Add. Annotation : — Refd. (Canada Atlantic 


Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

1811. Add. Annotation : — Refd. Foreman & EUams 
V. Blackbmm, [1928] 2 K. B. 60. 

1812. Add. Annoiaiion : — As to (2) Consd. Foreman 
^ EUams v. Blackburn, [1928] 2 K. B. 60. 

1812a. Shipment of goods before con- 

tract — Ship visiting other ports before issue 
of bill of lading.] — A contract, dated July 2, 
provided for the sale of frozen rabbits & 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, tlien lying in Sydney. The 
steamer shipped the goods, or the bulk of 
them, at Sydney on .lime 25, when she 
l>rocecdod to (Queensland ports, thereafter 
returning to Sydney, & finally sailing from 
that i)ort for Liverpool on Aug. 17. The 
huyei*s declined to take delivery of the goods, 
A the sellers claimed damages from them for 
broach of contract : — Held : the sellers were 
not entitled to recover, inasmuch as they 
ha<l themselves committed breaches of the 
contract, by Hup]>lymg goods the shipment of 
which had nlteady taken place before the 
date of the contract of sale, & by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 


PART IV. SECT. 2. SUB-SECT. 1. 

1440 i. Goods obtained by larceny- - 
TUlc- of bond fide. — Where 

tho owner of n mot or oiir wan Inti need 
to part with posaoHslon of It by tlm 
rt^im^HontalioiiK of tho ivt'lidont that 
ho was acting as affont fur another 
person whom ho named as tlie buyer 
of it & tho owner when delivering: the 
car thought he Imd H(»hi it t.o tho 
ullefjred jirinciiial. a checiue in tho 
Jattor’s name hoviiiK boon jfiven for 
tlu'i pnrcliaHc-prioe, but the alleged 
buyer was a tlelUlous pta’son, held that 
t.he car had been stolen by a triek, 
thendore, deft.\vlioinm»eontly iKmyrht it 
from the thief obtained !io title to it. — 
('rbT*WiU.l>KON MANiirAtTruiNo (Jo., 
i/rn. v. Hicalp. (U):iO) 2 W. W. B. 
\:\5 : ;i D. L. B. 901 ; 21 8. L. B. III. 

CAN. 

h i. — - .1— -Tho more fatd that tho 
owner of a ohatiol has given tho 
pfissossion or ust> of It to another, not 
a mercantile asront. who, piirportluj? 
to bo tho actual owner, fraudulently 
sell.s it to an Innocent purchnHcr, ilot?s 
not ostop tho owner from ossoHing his 
title against the purchaser. — N a<’TI- 
TIOALV. rUF-MIKK MOTORS, LT1>., [1921)] 

•i D. L. B. 190 : 1 W. W. B. on ; 24 
Alta. L. B. 80.— CAN. 

PART IV. SECT, 2. SUB-SECT. 7. 

•o. Siate by dealer — Suhsemient 
fraudulent mle to third person. 1 — K., a 
dealer In automobilos, sold or went 
through the form of soiling an autt>- 
mobtle to C., under a eonditional sale 
iigreomeut, taking a promissory ri.sk 
for a part of tho price. This note he 
took to dofts., an automobile tinauoiug 


CO., A' dlscountci! it, at the same time 
transferring tho agroomont to defts., 
who duly filed It In accordance with 
(Conditional Sales Act, The anto- 
moblle was left in the possession of E., 
who dishonestly sold It to pltf. : — 
/teld : tho real owner of the car being 
E. or C. or both. K. had authority to 
dispose of his sooiirity, the conditional 
sale agreement to dofts., & defts. were 
thereafter the owners in law of the 
automobile ; the effect of the traus- 
atdlon between E. A: C. along with 
that, between defts. & K. was a “ sak;,” 

A whether deft.8. or C. should be eon- 
sidored the purchaser, K., the person 
having sold the goods eoiitinuoit In 
M)ssessinii A was in possession when 
le sold the automobile to nltf., A this 
was effective to transfer tue proptTty 
t(f pltf. under .'''ale of (Joods Act*. 
U. H. O., 1927, 8. 2.».— Be.MUCH V. 

N ATION Al. ACCKITA NCK CORPN., 11929] 

1 D. L. 11. 222 ; 03 O. L. B. 216.— 
CAN. 

PART IV. SECT. 4, SUB-SECT. 3. 

197 vlii. — — Subsequent charge. 

071 crops — Priorities .] — Idti. in 1929 
agreed to soil a certain half-section of 
land (o one A. In pursuance of the i 
iign>eincnt a lease was entered into 
reserving to pltf. ns rent one-third of the 
enip of each of the years, 1929, 1930, 
1931, to be applietl on the instalments 
of the purchase price, interi’ist & taxes. 
In Apr. 19.30, A., in consideration of j 
extensions of time. & advunooa, agreed j 
to give pltf. the whole of the crt>p ; 
anthorise<l pltf. to sell it as pltf. j 
tit A' dixluct fnim the proot>ed8 pay- I 
ments due under tbo agn?eiiient for sale i 
phis any advances. The advances t 


wore for t])e purchase of cuttle clover 
S(?ed. 8ubse(iuently, In n^sponse to a 
It'tter written liy a solr. on behalf of A., 
deft, udvaneod A. money on tho notes 
of A. & his son. In pursuance of a 
promise made in said letter A. later 
consigned a v.iir of wheat gnmui on the 
land to order of the deit. The bill of 
lading was, at A.'s instance, issued to 
A. & a CO. which was the agent of pltf. 
A. delivered tho bill of lading to said 
agent, who endorsed tn the order of 
deft. iS: fonvarded it to deft, with 
instructions to sell. Deft, procured & 
sold the grain, & wrote said agent of 
pltf. offering to pay it one-third of the 
])roceetls of the ear. I’ltf. Insisted on 
iveeiviiig the whole proceeds of the car 
less the nsiial ehaiges : — Held : deft, 
was not enlltl(‘d to retain its advance. 

-Law II.vio.v Hock Inburavce (Jo. 
r. North Weht Co.mmispio.n (Jo., 

! 19,311 2 W. W. K. 905.— CAN. 

PART VI. SECT. 1. SUB-SECT. 2. 

1476 V. .1 — Webb & Hkkderson 

r. Ccttles, [19*281 S. 11. Q. 316.— AUS. 

PART VI. SECT. 1. SUB-SECT. 3. 

1498 ill. C.i.X contract.]— 

Under a c.i.f. contract providing for 
payment against dooumenta the pur- 
chaser Is under no obligation to take 
up documents that do not in fact 
relate to goods of the description con- 
tracted for, & a refusal to take up a 
draft does not noceasarily prove that 
the buyer was not ready & willing to 
perform the contract. — H kvry Dean 

Sons (Sydney), Ltd. t». P, O’Day 
Proprietary, Ltd. (1927), 39 C. L. U. 
330 ; 11927] Argus L. B. 233.— AUS. 
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sy pment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port of shipment. — Foreman & 
Ellams, Ltd. r. Blackburn, [1928] 2 K. B. 
60 ; 97 L. J. K. B. 355 ; 139 L. T. 68 ; 33 
Com. Cas. 359 ; 17 Asp. M. L. C. 461. 

1813. Add, Annotation : — Retd. Finlay (.Tames) & 
Co. V, N. V. Kwik Hoo Tong (1928), 98 1 j. .T. 
K. B. 261. 

1814a. Date of shipment Incorrectly 

stated.] — The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but contrary the 
fact, that the shipment had taken place in 
the contract month. Being unaware of tliis 
fact at the time of the tender, the buyer 
accepted the shipment, & entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
“ the bill or bills of lading shall be conclusive 
evidence of the date of shipment.*’ Tlic 
sub-purchasers refused to take delivery, 
alleging that the shipment had not been made 
dm ing the contract month. The buyer under 
the original' contract having then ascertained 
that the goods had not been shii>])ed during 
the contract month: — Held: (1) he was 
entitled to damages for the breach by the 
seller of 1.3 obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damages being the dillc?rence 
between the market price the contract price 
of the goods ; (2) the buyer wvts not l»ound 
to enforce, for the piupose of minimising the 
damages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that the 
shipment date wiis incorrect, might seriously 
injure his commercial reputation. — Finlay 
(James) & Co. v, N. V. Kwjk Hoo Tono 
H. M., [1929] 1 K. B. 400 ; 98 i.. J. K. B. 
261 ; 140 L. T. 389 ; 45 T. L, K, 149 ; 34 
Com. Cas. 143; 17 Asp. h. C. 500, C. A, 

Anywtationft : — As to ( l ) Refd. FokcoIo Manjro Ik Co. «/. : I 

Line, Lid., lISKil] 2 K. B. 4H, Jts to (2) Refd. Buiirn >\v 
Portugrul V. Waterlow & .Sons, Ltd. (lU.'Jl), 47 T. L. K. 
35y ; The Edison 47 T. L. U. (J3:>. 

1816. Add, Annotations: — Refd. I)e Monchy v, 
Pheenix Insce. of Hartford (1928), 138 L. T. 
703 ; Tredegar v, Harwood, [1928] Ch. 59. 


1850. Add, Annotation : — Refd. De Moncliy tL 
Phoenix Insce. of Hartford (1928), 138 L. T. 
703. 

1858. Add, Annotation : — Distd. Aronson v, Mologa 
Holzindustrio A/G Leningrad (1927), 138 
L. T. 470. 

1887a. .]— Montague L. Meyer, Ltd. v, 

OSAKEYHTIO CaRELLA TIMBER Co., I/TD., 
No. 622a, ante. 

1889. Add, Aiinotations : — Apld. Monta.gue L* 
Meyer, Ltd. v, Kivisto (1929), 142 Jj. T. 480. 
Consd. Montague L. Meyer, T^td. v. Osa- 
keylitio Carelia Timber Co. (1930), 36 Com. 
Cas. 17; Green r. Arcos, litd., (1931) 47 
T. L. H. 336. 

1897. Add. AnnofnJion ; Apld. Barrow, Lane & 
Ballard v. I’hillip, Phillips Co., [1920] 
1 K. B. 574. 

1905a. No right to reject goods specifled — 

Wrong quantity tendered.] A buyer bought 
a (piaritily of Umber to be shipped from 
Biissia, the contract providing that at seilers* 
oy)tion the quantity was subject to a varia- 
tion of 10 i»er cent, not exceeding twenty 
sUindards on any iU'ui, & that “ buyers 
sltall not rc'ject the goods herein specified, 
but shall aceop! or pay for them in ternas of 
contract against shipping doeum(‘nls.*’ When 
the cargt) arrivetl th(‘ buyer found that, afU^r 
allowing for the pt rcnitUal variation, in sonio 
classr*H of the timber tlxTi* had htM*n over- 
shipment, in some classes there had been 
short shipment, in stanc! classes there had 
been no shipinetit; at all. 3'he buyer tliere- 
\JI>on reject4‘d wla>lo of the timber on 
the ground that llu? sellers had failcal to 
perform the contra^.t HeJd : on a sp(‘cial 
case staUal by an aj hitrator, the clause as 
to rejection could not prevent rejection wIuto 
the goods Uauler^a! were not. U»e go(»ds 
“ specif ieil,’' t't, as the goods Uuuha'od were 
not, in r»*spect of quantity, the goods speci- 
fied, the cl.iusi* did not. aftpiy, (Sl Ua* buyer 
was entitled to reject. - (irlen v. Aiux>8, 
Ltd. (19:51), 47 'l\ L. it. :i3(5, C. A. 

1923. Add. Annotation -As to (2) Refd. Bobert 
A. Munro A Co. v. Meytjr, [1930] 2 K. B. 312. 


PART VI. SECT. 3, SUB-SECT. 1. 

sp. IteUntiim of goods — With htuno- 
Irdgc of nti.siakr hg vendor — Acceptance 
implied,] — AcivEHMan r. Mohiuson 
(1011), 4o N. 8. H. 186; 9 E. L. It. 
:h»7.— CAN. 

PART VI. SECT. 8, SUB-SECT. 2. 

1868 i. Whether iviplied.] - HeoTiA 
Fi/>uk & Eekd Co. v, ,strun«j, !15I28] 
4 D. L. R. G78 ; 11028J y. C. K. 310. - 

CAN. 

■q. Special contract Inspection 
acceptance Winnipeg."] — 8c'0'J''i' r. 
IlouERS Fruit Co., [1028] 1 I). J.. li. 
201: 37 Man. L. It. 146; [1027J 

3 W. W. It. t>2«.--CAN. 

■r. Nature of right .] — Where a buyer 
of a motor car Utok delivery thereof 
under a conlroct which cxpreriHly 
acknowledged acceptauco & uacd the 
car In the usual courw of hU busiiu^HH 
for 10 days It w’lis held that, in the 
absence of any agreement giving him 
the light to test the car for that time, 
it was not poasiblo to hold that he had 
not. accepted It. The reasonable 
opportunity, given by Sale of Goods 
Act. K. S. B. C.. 1024, s. 40. of ex- 
amining the goo<is for the puriiose of 
aeocrtalniug whether they are in eon- 
fonnlty wltli the contract is, in at loaat 
an action for rescission, a right of 


inspection, & not a right to inako imo 
t»f a picco of machinery for an In* 
detlnlte or any time to test its rapacity 
of porfonpanc-c iV. pcrfe»-tlon of eon- 
RtriK’tion. Kk.f.vte r. White (;u., 
Ivri). (B. C.), 11020) 4 D. L. R. 20‘*> ; 
3 W. W. li. 33. CAN. 

PART VI, SECT. 3, SUB-SECT. 3.— 

B. (a). 

1887 vil. .1 — Wkvtworth or- 

riiARii Co., Ltd. v. Merchani’h Uon- 
soMi>ATi:i>, Lti>. (Man.). [1022] 1 

VV. W. B. 291 , i;8 D. L. B. 227.- CAN. 

1887 Viii. C,\NM>1AN INTER' 

NA'II(».NAI. PAl'Kli Uo. r. hOl’EU, [1031] 
3 J). L. K. 801. CAN. 

r L Sale of ** stack hranded ’* ftr 

** stack graded " goods — Hraiul tnnrks 
mailer of identi/itxitian rud destriptinn.] 
- New Zea CAN'D Loan He antii.e 
A oENoy Co., Ltd. r. VN'itioirr .Stei'HEN- 
soN & Co., Ltd., [1930] N. Z. L. Ji. 
G30.--N.2. 

PART VI. SECT. 3, SUB-SECT. 3.— 
D. (b) i. 

■t. Kzeention of chaJfel rrutrigngc on 
g<Kifts.]--^lfrvikiJS, Lro. r. Diamd.nd, 
fl!»301 3 D. L. II. 886. - CAN. 

PART VI. SECT. 4. SUB-SECT. 4.— 

C. (a;. 

T i. .] — E. who had been 
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for eoiue time selling tV d»*llverlng 
carcM! ^>cH of heef for r’ash (o ji iratat co., 
»J« Jivcn‘«J four (rarfrasHcs at, the. tjo.'s 
Hjjop, \v|iert:iipon the maniigei' who WT18 
luiM.v (i-ikcd him l.o call hack for 
lii- ctn“<|Vic. Phe Holler th<M‘ou|>Mn left 
the Khop caiin* hack a few hours 
hH«T for the cioMiuc, bill 111 (ho meaii- 
limo a garnisln i n-ilo.r had hcoii sorvial 
on tin; manager by a creditor of tho 
•solh r : Held: Uy his comiue.t the 
solh-rhad agreinl lo give ercdil, to fho 
huvor. ('’ori'i.A.Nj: r. I'.i.more, [1028] 
2 i). L. It. 308 ; [1028] 1 VV. W. R, 

380.- CAN. 

PART VI. SECT. 4, SUB-.SECT. 6.-— O. 

*v. I fight of holder lo follow prtM'ccds 
of go<sls.\ Leiom V. Ada.um, VVdod Ac 
Weii.i.er, l/n>., Ac O'Neil, [1031] 1 
W. W. U. (186 ; [1031 i 2 D. L. U. 606. 

CAN. 

PART VI. SECT. 4, SUB-SECT. 11.— A. 

2014 ii. — ' .]- Clarkk 

Brow. Ac Co. v. IjAwrenck. il03l| 1 
VV. W. U. 262 ; 2 I). L. U. 603. -CAN. 

PART VI. SECT. 7, SUB-SECT. 2. 

2248 i. (ienrrol rule .] — A contruot for 
tho Halo of goods that Ih in violation of 
the law will nf*t t»e enforced hy the ct.— 
Ernst V. Christian, 11029] 1 D. L, R. 
207 : 60 N. y. It. 447. CAN. 



OlM> SIM— 2eM. EnOUSH AKD EmFIBE DiOBST StTBPLEMENT. 


Part VII. — Rights of Unpaid Seller Against Goods. 


2164. Add. Annotation : — Reid. Bottomley v West 
Derby AsBessment Committee, etc., etc. 

(1931), 47 T. L. R. 468. 

2169. Add. Annotation : — ^Refd. Bottomley v. West 
Derby Aesessment Committee, etc., etc. 

(1931), 47 T. L. R. 468. 

2171. Add. Annotation : — ^Reld. Bottomley v. West 
Derby Assessment Committee, etc., etc. 

(1931), 47 T. D. R. 468. 


2384. Add. Annotation : — Apld. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 661. 

After this case add : — “ As regards hire- 
pui’chase agreements generally, see Bailment, 
Vol. III., p. 06, Nos. 267, 258.” 

2388. Add. Annotation : — Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 661. 


Part VIII. — Breach of the Contract. 


2860. Add. Annotation: — As to (1) Consd. Calico 
Printers’ Association, Ltd. v. Barclays Bank 
(1930), 145 L. T. 61. 

2427. Add. Annotation ; — Reid. Shell -Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 89. 

2478. Add. Citation : — revsg. 8. 0. sub nom. 
Stewaiids & Co., Ltd. v. R. (1900), 17 
T. L. R. Ill, C. A. 

2487. Add. Annotation : — Reid. Shell-Mex v, Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 89. 

2493a. .1 — Stuuoe v. Puilpotts (1839), 

8 L. T. 80. 

2519a. Failure of seller to deliver correct bill of 
lading — Measure of damages.] — Jameh 
F 1 N 1 .AY &c Co. V. N. V. Kwik Hoo Tong 
I lANDEii Maatschapfli, No. 1814a, ante. 

2657. Add. Annotation: — As to (2) Refd. R. v. 
Minist/er of Health, Ex p. Yafle, [1930] 2 
K. B. 98. 

2569. Add. Annoialion Distd. Re Hall & Pirn’s 
Arbitration (1928), 139 L. T. 60. 

2570. Add. Annotations : — As to (2) Consd. Finlay 
(.lames) & Co. v. N. V. Kwik Hoo Tong, 
[J929J 1 K. B. 400. Refd. Foscolo Mango A. 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 


2571. Add. Annotations : — Consd. Finlay (James) 
& Co., Ltd. V. N. V. Kwik Hoo Tong, [1929] 

1 K. B. 400, C. A. Refd. B’oscolo Mango & 
Co. V. Stag Line, Ltd., [1031] 2 K. B. 48. 

2575. Add. Citations 97 L. J. K. B. 60 ; 33 
Com. Cas. 60. 

2583. Add. Annotation : — Generally , Refd. Widnes 
Foundry (1925), Ltd. v. Cellulose Acetate 
Silk Co. (1931), 47 T. L. R. 481. 

2585. Add. Annotation : — As to (1 ) Refd. Shell-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2590. Add. Annolaiio'n : — Refd. Easier & Cohen v. 

Slavouski, [1928] 1 K. B. 78. 

2612. Add. Citations : — revsd. (1928), 139 L. T. 
60 ; 33 Com. Cas. 324, H. L. 

Add. Annotations : — Consd. Finlay (James) & 
Co. V. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
400. Refd. The York, [1929] P. 178. 

2618. Add. Annotation : — Refd. Finlay v, N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 

2 K. B. 004. 

2644. Add. Citation [1927] B. & C. R. 140. 

Add Annotation : — As to (2) Apld. Shell-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 


PART VII. SECT. 9. 

2384 i, tCfStJc! of reJlukii\{j poHise*t»um — 
Whrihrr amouniing to rv^ncitmion of coii- 
— Maxvvkll liADio CX». 1 ?. Dk 
VV iLUK, Maxwell Uaoio (V). v. 
Blontuook, UW311 2 D. J.. II. 12?.- 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 1.— 
E. (a). 

2445 i. Effect of jouufcr of clainui .} — 
Wkttlaufki* BnoH., Ltd. v. Koukkt 
Elduh CARiaAGK Works, Ltd., 
Roiikut Kldku Carriaoe Works, 
Ltd. r. Snow Motors 1n<xiiU'Okatki), 
[J928J S. C. U, 680.- CAN. 

PART VIII. SECT. 2. SUB-SECT. 2.— A. 

h i, Shiprum f.o.b .] — ViroND 

r. SI 8 OO (1913), 2H O. L. K. 200; 4 

O. W. N. 1498.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

si. CoMraei in breach of duty to 
empioyct.]— The iiiero fact that <ui 
employee who has contracted to Kive 
all hlH workinsr time to hlu employer’s 
hiiaiiiess not to deal itersoually In 
any kind of goods dealt In by the 
employer Is guilty of a breach 01 duty 
In entering Into a i>ersoual contract 
with a third party for the purchase of 

E hkIs of such a kind does not disentitle 
m to recover damages for breach of 


the contract. — ^Maddisok v. Donald 
H. BaJN, Ltd.. 110291 1 D. L. R. 84.3 ; 
1 AV. W. R. 437 ; 40 B. C. 11. 49!) ; 
affd.. 119301 8. C. R. 299 ; 1 D. L. R. 
(i3.— CAN. 

PART Vlll. SECT. 8, SUB-SECT. 2.— A. 

t i. .1 — Robinson (B’.. S. it 

Ltd. 1’. Wayacjamai'k Pdij* & J^aper 
(Xl, 11930] I 1). L. R. 309.- CAN. 


PART VIII. SECT. 8, SUB-SECT. 2.~ 

B. (a). 

BV. Sale of fuihino tuckle — -Vo licence 
to fish — Failure of seller to procure 
liccfwe .) — To u claim for damages for 
delay in the delivery of llshiug-net 
etiuipinents sold by pltf, to deft, the 
s«jllei' sot up the defence that the buyer 
hud no licence to tlsh on the da;ra for 
which he oloitncd damasros:^ — Held: 
since the seller had undertaken to 
obtain the Uceuoo for the buyer & had 
ru'Kleotod to do so for several montlLS, 
he could not roly on its ahsonoe as a 
defence, unless the buyer was guilty of 
UTongxiolng of a character which the 
ct. could not overlook. — JoNAsaoN r. 
DrniNAK, [19281 3 D. L. R. 601 ; 119281 
2 W. W, R. 688; 37 Mon. L. R. 430. — 
CAN, 

PART Vlll. SECT. 8, SUB-SECT. 2.— 

C. (a). 

tw. Self -elected meaeure.] — Buhkard 
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it CV)., Ltd. r. Wahlkn (1928), 28 
8. K. N. S. AV. 607 ; 45 N. S. W. W. N, 
201.— A US. 

PART Vlll. SECT. 3. SUB-SECT. 8. 

2643 i. Property in goods not 

passed — Orowing tindter,] — lie W’kst- 
KUN Canada Pvlpwood S: Lumber 
C o., Ltd., Newton r. Manitoba 
Pulp & Paper Co., Ltd., 11929) 4 
1). L. R. 337 ; 3 W. W. R. 81 ; 38 
Man. L. R. 361 ; 11 C. B. R. 28; 
affd., [1929] 3 W. W. R. 641; [1930] 

I I). L. R. 662 ; 38 Man. L. K. 378 ; 

I I C. B. R. 126.— CAN. 


PART VIII. SECT. 3. SUB-SECT. 4. 

2666 i. Whether granied — Where spe- 
cif performance xoould not be decreed .] — 
The ot. will not irrant an injunction 
to restrain the breach of a contract 
for the sale & delivery of Riture 
chattels, expressed in an atftnnatlvo 
form, even though the contract so 
expressed involves a negative tn 
substance, in a case where damages 
would be a complete remedy, where 
the contract is of such a nature 
that it cai^not be specitically enforced, 
tSc where payment for the goods In 
question has not l)oen made. — Wood v. 
Corrigan (1928), 28 S. R. N. S. Vi. 
492 ; 46 N. S. W. Vi. N. 184.— AUS. 



Vd. ZXXDL— Sale of Goods. Cases 8687—2720. 


2667 . Add. Ciiatian 138 L. T. 470. 

2699a. Loss of freight — C.l.f. contract — 

Policy not in accordance with contract — 
Refusal of Insurer to pay.] — A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, & 
insurance, & the contract provided : “ Insur- 
ance Including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 6 per cent, on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at 
the port of destination.” In policies taken 
out by the sellers the goods & the freight were 
valued separately, & there was a ” fi*eight 
contingency clause,” as follows : “On freight 
payable at destination . . . being increased 
value of copra through pajTuent of freight or 


from such time as freight becomes due at 
destination, this Insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.” By 
the bill of lading the freight was payable only 
if the vessel ai‘rived at the place of destination. 
The vessel took fire on the voyage & with her 
cargo became a total loss. The insurance co. 
paid to the buyers the insimmcoon the goods, 
but refused to pay the insurance on the 
freight on the gtound that it had never become 
covered. The buyers then claimed damages 
from the sellers on the ground that the 
policies did not comply with the contract : — 
liODKUs A Nucolink. Ltd. r. Bank of New 
ZEA1.AND (1929), 45 T. L. It. 203. 

2701. Add. Annolaiion : — Refd. Dobell (C. D.) & 
V. Barber & Oairatt (1930), 17 T. L. K. 

00. 


Part IX. — Misrepresentation and Fraud. 


2719. Add. Annoiatiofi :~netd. I^ver Bros., Ltd. 2720. Add. A .* Refd. Jfr City Equitable 
V. Bell (1930), 47 T. L. R. 47. Eire bisurance (‘o. (2), [1930] J tdi. 293. 


PAKT X. 


e (p. 688) i. Sale^ in 

ordinary course of business of sub- 
slantiully whole stock-in-lrade.] — A Bale 
of 80 per cstuit. of the Btook of one 
oo. to another held to bo a bulk 
sale. — CoMMEROTAL Mot<jh & 

Cabriaokh, Ltd. t?. I’Eimi, Ltd., 
n»301 4 1). L. R. 1010: (if) O. I 4 . It. 
209 ; affg., (1930) 3 D. L. K. 617 ; 6.') 
O. L. R. 383.— CAN. 

0 (p. 688) ii. Seizure, under 

lien note.] — Ouii.vik F’i/)rR Mills Oo., 
Ltd. V. KMprBK Hakery, Ltd., (1931J 
2 W. W. K. 76«.— CAN. 

dd (p. 688) i. - ' - -- .1 - 

Paddon u. McFarland A: McFarland 
& (jOLDBBRcj, [1930] 3 W. W. R. 632. — 
CAN. 

m (p. 689) i. Creditor 

— fVho is.]~ Pltf. WttH held not to he 
in a position to attue.h the bulk Bale, 
aH ho nuH not a creclltor aw the result 
of any contractual ndationship 1x0 ween 
them. The term cannot be ext'Omlcd 
to Include peraons who have ccjntiiiffcmt 
claims arising out of toitw or trans- 
actions of a tortious character until the 
relationship has become reulJy that of 
debtor & creditor by virtue of a judg- 
nient. — Caimmeuctal Motor Boiue.s & 
Oarriaoes, Lti>. V . Perth, Ltd., 
11930] 4 D. L. Tl. 1010; 6« O. L. R. 
209 ; affg-, 119301 3 I). L. H. 617 ; 6'> 
O. L. R. 383.— CAN. 


yp. 689) i. ~ - 


.. Landlord.]- 

A leafte of shop prcmlHee conlulued a 
proviso that if the term should be 
£€kken ill execution or attachment, or if 
the lease Bhould make any a«Higriment 
for the benetit of creditor or, becoming 
bkpt. or insolvent, should take the 
bonedt of any Act In force for bkpt. or 
insolvent debtors, the then current 
month's rent & the rtmt for the thitn; 
mouths following should iramediaUdy 
become due & payable Sc the term 
forfeited 8c void. During the term, 
the lessee made a bulk sale of the goods 
In the shop, & deft. co. was appoint^ 
trustee under Bulk SaicB Act ; — IJeld : 
the making of a bulk sale did not bring 
the proviso into operation. Bulk 
Sales Act, s. 4, makee the AHHignmenta 
Sc Preferences Act applicable to the 
distribution of the bulk sale purchase - 
money ; but the latter Act does not 
give a landlord a preferential Hen for 
tmearned rent. — M orton v. Canadia.n 
Credit Men’s Assoc.v., 1 1929] 1 

D. L. R. 911 ; 63 O. L. R. 334 ; 10 
C. B. R. 442.—CAN. 


q (p. 689) 11. 
comply udih vlri.t- 
Bulk Sales 


- On failure to 
, “The creation In t.lu‘ 
....... Act of a prcBiuuption t)f 

fraud on the part of l»oth pnnduiHor A' 
vornlor as against the veiulor’s cit'di- 
tora, indicatcH a lcgi«!atlve intciillon 
to put a sale In bulk made without 
compliance with that Act in the same 
(atogory a.s sales made with an jmen- 
Mon to defraud the vcmlor’s creditors. 
This pi-csumptlon of fraud bR» the 
eflect of bringing into play all other 
statutes viassod for the protcidlon of 
creditors agaiiiHt a fraudulent sale of 
iiib [KOt.ds by a debtor to the prt'jmlk'c 
of his credftora, & the right to recover 
from a l..'Mu<i.il:*nt transferee the pro- 
c-eodH of coming lnt<i his possi's- 

slon by an invalid transfer, A resold 
by him, is giv< Ti by AsHlgiimcnts Act, 
B. S. N. S., 1928. s. 21 (I).- (Iaiwon 
V. Canadian Credit Men’s 'i’lti'sT 
Ahsoon., (19291 3 D, L. B. d 0 0 ; 
H. C. R. 282 ; 10 C. B. P. .’>01 ; ajfu., 
sub neon. Ite CRorsK, (19281 2 T>. L. jt. 
98.5 ; 60 N. H. J{. 214 : 10 C. B. K. 
123 ; nffg„ 8 C. B. R. .576. CAN. 

11 (p. 689) 1. - v: ‘ 

National Dihcoitnt Cohi'N. r. J-itic(’if 
& Jackson. [1928] 2 IJ. L. R. 206 ; 61 
O. Ii, n. 6.59. CAN. 

g (I», 690 ) i. SuOirieney of. 1 

- -The fact ttiat the name of the vendor 
of a motor enr .sold iimler a lien agree- 
nient upyiears 011 the covering over the 

H] )are tire curried ut the n“»»r of the ear 
Is not a siiftleiont c<jmpliuiu*Ai with 
sect. 9 of Conditional ShU'H Act, 
B. S. H., 1920 (c. 201), a-> aniemled by 
1928 (c. 81), K. 3.- CiAiEDKN »•. Hicks 
Motor Co.. Ltd. (Sask.), 119291 4 
D. L. B. 215 ; 3 W. W. B. 126.— CAN. 

k (p. 690) 1. - — - - .I " 

Deft. A H. piiiuhawid from pltf. a team 
of horacB, to be puhl for In weekly 
insUlmoniB. The UmiiB of the bargain 
wertJ cmlKidieiic in a document signed 
by deft. & H. In wlUch tliey pr^milbcd 
to pay at the timcH sDit-ed In a BchiNlulc' 
end<irHti<l on the document, A It was 
providcfJ that ** poss^jssion of the suiil 
pro|H»rt y Hhall not T>a«« until this rioto 
Is paid in full,” & pltf. ” has full power 
to d<?clare the note due 8c take pohmch- 
slon of said property at any time he 
deems hlmscif tmsecims even l»cforf^ 
tlie maturity of UiIm note.” INissohHlon 
wa« in fact given to the pundias^TH - 
/Odd : the partU-« did ruR nsally intend 
that possessioD Hb<mld Ix^ retalnetl by 
pltf.— H arris v. 

I) . L. R. 32 ; 6.5 O. L. R. 133. <JAN. 
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m (f>. 690) 1. .]- A 

conlracl for the erection of a bulUJIng 
ih not, oic fj)r l.lic Huio (tf goods but. for 
work A tilKUir, A (be owner Is ind/ a 
•* purrleiber, ” wil.ldn Cnndillonal Sales 
Ae(. of materialh. e.g. a i*cfrlgcra( ion 
systeiM. plu(M-»l in aeeoidance will) tli»i 
(rontraet in tin' i>ulldlng ; A, In any 
event, if the ir.nl crlalN an* not houglil. 
l)y the euiitrju't.Dr until ufU*r he bas 
ciitere.d itdo I lie e.ontmet. with the 
owner, the inttcr th not n KjibHopnent 
puivbnucr.'’ -Win.« ii r. Cknkral Bic- 
I'HIOKRATM).*!. lyi'D.. 119301 2 D. L. B.. 
672: 42 H. C. B. 107; 119291 3 

VV. W. U. 660. CAN. 

n fp. 690) ). — * Doeumenl 

giiing fioierr to seize ( —A do(Mi- 

ineiit purporting to bo a IJcn noBi, Imt 
made {wjyaldt* t,(> one who did not- own 
the goody on vvbicli It was given A had 
not ncd<l t in in to ( he iiialior of tlic noUi. 
is not a lien note within C«nHiltional 
Sale^ Art. I>ut merely an anthcirity to 
.sclae iV bell the goods In defanit of 
payment : A, for the hhuu* nviMons 
that a chattel mtgr!(‘. ran not huy at 
l,h(' nitgc. sale, tin; iioMcr of the note 
jy not entitled to bay at bln sak* under 
the iiot-e. Mc( DRAllCK JlAWonrif 
(or llARWORTin, 119251) 2 D. L. B. 83,5 ; 
1 VV. W. B. J29; 23 S. L. R. 3/2.— 
CAN. 

n (i». 690) il. - - fO(huo.gc 

briuren retail de4dvrs.\ 'I’wo ret, nil 
dealers in motor cars agreed u])on nn 
c.vhange of a ixot^iln ear from the 
Block of mie fi>r a certnin cm- from the 
sloek of tlu' olher, the dllTenmce, in 
value betw<M!ii the two curs to la? pal<l 
for In eash. 'riiti em>: wort; dellv<Ted 
A eaelr gavrr the other n. ehef|iic for tire 
full vnlire of the respec.live cars:' 
Held: whether or not tlie IraoHaetlon 
wan a sah* or a liarler, It wns not a 
HfiJe in tire ordinary eonrs<* of iris 
biiKlncss ” wjtliln Cofrdlllonul SaJevM 
Act,, M. 4. ALlP'tT fW. J.) A <’o., 
j/rt). r. BiDiiKLL, 119301 1 VV. VV. B. 
.5.5.5 ; 2 D. L. B. 166 ; 42 B. ('. B. .Ml ; 
rtvsil., f I93fr) 2 W. VV'. U. 623 ; I D. ii. IL 
111; 43 B. C. B. 74. CAN. 

p (p. 690) 1. - - - -V of fee 

of sHzurr Whether iierrsMtiry.] There 
ean be no sci/mre Ijy a person of gooris 
wliicii are In bis own puHSt^sHioii A 
coutroi. The won! “ seiittire ” in 
Extra-Jufllcial ■Seizei'i-K Act. IL H. A., 
1932, has the ow| Inary meaning of the 
word. i.e. a fori^ilrle taking of posM'HsJon. 
Sinc-c said Act applies only to uahsoh 
wlrere mdznvo is Dttiulrtxl, It drwjA not 
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apply to the case wbero ffoods sold 
under a conditional sale airroeincnt 
have been volimtarily returned by a 
buyer in default to the seller & are 
in the latt-er’s possession. — P acitio 
Finance Co. v. Ireland, 11031] 2 
W. W. R. 503 ; 4 D, L. R. 180.— 
CAN. 

mm (p. 090) i. Aviho- 

rUy to resell.] — E., a dealer in automo- 
biles, sold, or wont tbrouiph the furin 
of sellintc, an automobile to C under a 
conditional sale ai^eincnt, taklnt; a 
promissory noto for a part of the price. 
Tbls note he took to defts., an aut omo- 
bile financing oo., & discounted it, at 
the same time transferring the agTCo- 
ment to defts. who duly fllod it in accord- 
ance with Conditioiiul .Sales Act. The 
automobile was left in the pos8essi<in 
of E. who dishonestly sold it to pltf. : — 
lleUi : the real ownisr of tlu^ car lielng 

E. or C. or l»oth, E. had authority t<i 
dispose of his security, this conditional 
sale agi’ccineiit, to defts., & defts. were 
t,h<*rt!after the owners in law of the 
autoiiiubil(». — TIendeii v. National 
Aci’Kn'ANCE OoHPN., LTD., (ll)21»] 1 
R. L. R. 222 ; fi3 O, L. R. 2i.5. - -CAN. 

mm (p. fJUO) ii. 

Delivery of yoodn for purpose of resale^ 
Whal amounts lo.\ — Deft. co. having a 
lien upon two hoiiHCH tielng orectiMi liy 

F. obtained a judgment for its claim 
iSc afterwards, in Bdisfactlon of lh<^ 
Judgment, took from F. a quit-claim 
deed of tlie lmus<*s. TiKunafter, the 
CO. agreed to s(‘ll the housc^s to pltf. A 
fiirtufi'e hiul be.eii purchased by F. 
upon a ctmdltlouid sab* agiveinent with 
the vendor & pJac((d in one <»f tlie 
honscH //«W : t he furmwo was not 
delivered to a pniidiaHer “ f(>r the pur- 
pose of n.'snle by him ’* vsilliin Ooii- 
dltJonal ^nles Act, K. S. ()., 1U27. 

8. 2 (3) ; it was to be nhiced by him 
in the house he was building, of vhinb 
it. wtuild become an int<gral tmi. i. ; a 
sale of the house would not b<j t he sah' 
of a ebatU'l.- Coi.LiH v. Cahew 
Lumber Oo., l/rr*., [I{)3U1 4 D. L. It. 
UDG ; «r» O. L. U. ,'>20.- CAN, 

mm (i). (J!>0) iil. Not- 

vnthstaiufiiiff huj/er's clnhn for ttrcaeh of 
imrraniy.\ Lovi'. e. .Motor Finance 
Oo., J i l l . 1 1 I J 3 \V. VV . It . .5 1 0.- - CAN. 

nn (p. tllM)) i. 

— .)-- In order to bold » buyer under 

a (conditional salt; agrei'inent who iias 
defaulted llieiiumder liable for the 
d(Uiclency on u I’esah? of t he goods liy 
the seller the notice to the buyer of 
said i*esHle must be in slriet atreord- 
unee with tlie re(|Ulremonts of Oon- 
ditionu) .‘Allies Act, It. S. 11. C. 1924, 
c. 41. N. 10 (3), uotAvitbsUiiidlng that 
tin? agrecunent pi’ovldes tlint tlie 
s(?ller (.'an exereise the power of I'osale 
" by public or private sale with or 
wltluMit noti('e.”- Marsh r. Si.mpmon 
110281 1 \V. W. R. 0.')0.— CAN. 

nn (p. tiOO) ii. 

,j. long as the buyer under a 

conditional hhIo agns'inent has live 
da,\>’ notice of the ini ended n'sale, 
W’li(?tln'r he gels it a.s the r(*sult of 
p(M’tsonal service or bi'cause it is left 
at his phua' or sent to him by registered 
mall, the Conditional Sm1i?s Act, It. S. A. 
1022. c. s. 11, is compiled with. — 
Minneapolis Steel & Maohinkuy 
Co. r. pArLKiiRou (No. 2), 11028] 1 
W. \V. It. 070.- CAN. 

nn (p. 000) ill. — 

Sufficiency — Onus of pnx)/.]— Where, 
in an action by a vendor, under a 
conditional sale agreement for the 
balance of the purchase -price after he 
has rt*i)ossoH8od 8; rt?sold the goods, 
the delenee is raised that the Act has 
not been complied with, the burden 
of pi*oving coin pi ia nee rt>sts on the 
vendor.— -TROMi»floN v. Sholindkr, 
110281 1 W. W. R. 380.— CAN. 

nn (p. 000) iv. 

.}-— Notice is not required to be 

given the buyer In a case where the 
seller merely exercises his right under I 
the contract of reposHcssiug the goods I 


on the buyer’s default Sc continues to 
bold them without a resale or without 
making any uso of them for his own 
purpoBos. — Watkins Garage, Lti>. v. 
SicKoryk, [1928] 3 W. W. R. 429.— 
CAN. 

nn (p. 690) v. 

.J-*Motor Car Loan Co. v. 

Bonser, [1928] 3 D. L. R. 875 ; 11928] 

1 W. W. R. 801.— CAN. 

nn (p. 690) vl. 

.] — Industrial Acceptance 

CoHPN., Ltd. V. Code, 11931 ] i D. L. R. 
980.- CAN. 

b (p. 691) I. 

.] — ^Healman V. Prtce, [1930] 2 

D. L. R. 608 ; 42 B. C. R. 104.- CAN. 

d (p. 691) i. 

.] — Where goods sold under 

a conditional sole agreement are 
r(?poHHCH«ed by the seller but the 
required statutory notice of the resale 
Uiei*oof Is not given, the seller cannot 
aft<jr reselling recover for a deficiency 
as to tlie purchasc-prico unless the 
agiTHunent expressly so provides. — 
Thomas Oarage, Ltd. v. I*rozanow’ski, 
11031 1 1 W. W.R. 248 ; 2 D. L. R. 170. 
-CAN. 

g (p. 691) 1. 

— — Request, to reiakc .] — Under a con- 
ditional sale agreement which provided 
that on default In pajrinent of any 
Iristalmont the seller w’ould have the 
right to re-enter & takii nossession of 
the goods & “ to forthv\itn caiici?! tlds 
ugrtKUiicnt,” h(*l(l that tiie n^takliig of 
posHCKslori of the goods did not in itself 
cancel the agnicment, but that some- 
thing nioit! wasi re(iuiix5d to be doiu.* In 
order to exercls<.‘ the right of cancA'lla- 
tlon. A request by the buyer that the 
seller retake possession of the g<»o(lK is 
not a walv(?r of tin? r<«iuii'eineuts of 
tlio Ckinditional Sales Act. In the 
aliHonco of a provdsloii in the agH^emoiit 
to the contrary, wlieiv a conditional 
sale agr(?(‘meiit pi-ovldcss for the re- 
taking possession & resale of the? goods 
thi' resale eont<*mplated mn.st be taken 
to b(? one in oocoi-daiiee witJi the above- 
mentioned provisions, it a msale made 
without complying therewith ivsclnds 
tie? ('(udract. Adelkinp v. Amies, 
11030) 2 W. W. U. 702 ; 11031] 1 

D. L. It. 181. - CAN. 

mm (p. 00 1) I. 

Xeressity for retention for 20 days. | — 
When* goods sold under a conditional 
sale agreement & repoHHesst'ii l»y IIk.i 
seller art? not ivtained l»y him for at 
least 20 days, as pi*ovUl(Hl liy sect. 10 
of Conditional .Sales Act, B. ,S. A., 
1022, lH?fore being i\?sold, lie cannot 
(’(^•(•ver tlie balance n'.inaining un])a1d 
under said agivemeut if the buyer has 
not waived his right to the proUietion 
of said sect. The goods in q notion 
heivin had been seized hy pltf., tlie 
selli'r’s nj^slgnee, under an exeeutlou 
IssiK'd on a Judgment for the balance 
of the purchase-price. & wep' in the 
liands of the sheiilT’s Imileo under said 
seiziin* when pltf. elainied &: obtaim^d 
Vutssession from (he shi'iitT in order 
that it might realise under its lien under 
the agro(*ineiit : — Held: the 20 d iys 
pii‘S(’Hbe<i by said seed. 10 ran from 
the date when posst'sslon was rt?takeu 
under the agivemcnt. — MirruAi. A('- 
cKwrANCE CoRPN. V. McDkrmip, [1930] 
3 W. W. U. 349; [1031] 1 D. L. R. 
497.— CAN. 

mm (p. 691) li. A'O 

duty to resell ,] — Where a chattel sold 
under a couditioiial sale agreement Is 
reposscKBtJ'd by the seller bi'cause of 
default by the buyer, the seller is not, 
lu the alisenco of a provision therefor 
in the contract, uiicfer a duty to the 
buyer to rt'sell the ehattid at all, &, if 
he docs exercise his right under the 
contract to resell, he will not be held 
liable to the buyer Ixxiaaso the chattel 
biHmght less, owing to a falling market, 
than it would havi? brought had it 
iKHm resold sooner. — Sri-miJNo Securi- 
TIKS CoBPN., Ltd. r. Waffijs, 11021] 

2 W. W. R. 273.— CAN, 
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pp (p. 691) i. .] — 

Hoppe v. Manners, [1931] 2 D. L. R. 
253.— CAN. 

a (p. 692) 1. PUad- 

inoA — Great West Saddlery Oo. v. 
Prime, [1928] 3 W. W. R. 705.— CAN. 

f (p. 692) i. .]— The 

taking by the seller under a conditional 
sale agreement of a chattel mortga^ 
from the buyer upon the very goods 
covered by the conditional sale agitse- 
ment, held to lie consistent only with 
an agreement between the parties that 
the property in the goods should pass 
to the buyer, the conditional sale 
agreement cease to be effective & the 
chatUi moitgage take Its place. — 
Ashmore v. Tranh-Oanada Finance 
CoRPN., Ltd., [19301 2 W. W. R. 558 ; 
4 D. L. R. 082 ; 30 Man. L. R. 52 ; 
uffU: [103013 D. L. R. 488 ; 1 W. W. R. 
.537.— CAN. 

k (p. 002) i. — ■ — — To dr^lnratinn 

of entmership .] — Edward Rbnnkburo 
& Sons Co. v. Albion Fishkhies, Ltd., 
[loan 1 W. W. R. 231.— CAN. 

P (p. 692) i. Against land- 

loi'd selling goods under distress vyarrani.] 
— Goods purchased under a conditional 
sale agreement & not yet paid for in 
full wei'c sold under a distress wniTant 
issued by deft. co. for rent owing by 
assigiicoH of tbe purebasers. Jitf., 
who had been employed by the tenants 
& had .also b(?eoiuo an assignee (jf the 
vendor’s interest in said agic(?ment, 
notified deft. co. before the distress 
sale of his interest in the goods. On 
the day of the sale he sued the tenants 
for wages. iS: lu that a('tioii garnished 
deft. CO. for the amount thereof. Out 
of the proceeds of the disti-ess It paid 
amounts into e.t, or tUrcctly to pltf. 
which nearly equalled his claim for 
wages. lie then hroiiglit tbe pi'osout 
action for th(^ balance remaining duo 
under the eoriditional sale agreement : 
—Held : while pltf. had, it seemed, 
Ueh.H.iTcd himself from bringing an 
action for conversion, his present 
action was not in form one for con- 
version but one for money had & 
received Cor that part of tbe proceeds 
of tlie distress sale which he was 
entitled to as aKsigni*e of the original 
vendors; & It w?as, tlieri'fore, con- 
slslent with the garrilshei? proceeillugs 
whicli were dir(?ctcd to that tiurt, If 
any, of tlie proceeds which the tenants 
were entitled to us jnirchasers of the 

goods. C-'LEAinVATKIt r. ( IIM.DS ('o. OP 

MANtTOBA, l.Tin, (1020! 3 U. L. H. 
30.'- : 2 \V. W. It. 228 ; 38 Man. L. H. 
20.o.~CAN. 

t (]). 0!l2)i. Fiimnee.] 

— The furnae(‘, having become n fixture, 
was not •* liuildlng in.iteriai ” within 
sect. 8 of (Conditional Sales Act, 
Jt. S. O., 1027. — (V)LLr.s V. Carew' 
Lumber (V)., I/ri)., |15)3I)1 I I). L. R. 
000; 0.:> O. L. H. 520. —CAN. 

aa (p. 002) uffd., ||028j 3 O. L. R. 
175 : [1928] .S. C. K. 200.— CAN. 

aa (p. 002) i. .1 

— IMtf. eo. sold a motor oar, under a 
eoiidltionul .sale agreement, to 1‘ueifio 
Motors, Ltd., retail di'ulci-s In cars, 
who sold It, also under u conditional 
sale agreement, to a buyer who de- 
fauItiCd in her payments. W ith pltf.’s 
consent, the ear was taken hack by 
Pacific Motors, I.td., A' then, with 
pltf.’fl consent, resold to one F, under 
a conditional sale agreement which 
was assigned to pltf. F. defaulted & 
the car, wdthout pltf.’s knowledge or 
couscut. was taken again & sold 
by Pacific Motors. Od., to deft. S. 
imder a conditional sale agreement 
which the I*aeiflc Motoi-s, Ltd., dis- 
counted with (left. Guaranty Corpn. 
which took the OKslgument In good 
faith. All the agreeineuts were duly 
registered. Pltf. sued for damages for 
conversion & al»4o sought a declaration 
that it was the owner of the ciir Sc 
entitled to nossession of it. (Guaranty 
Corpn. disclaimed any Intere-st In the 
car. The Judge applying Conditional 
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Sales Act, s. 4» & Sale of Goods Act, 
8. 60) held that S. hud obtaiuod title 
to the car & dltsmlssod the action. 
Pltf. appealed : — Held : the appeal 
should be allowed, except as to the 
claim for damans for conversion, & 
pltf. should be declared the owner & 
entitled to posseaston of the ear. — 
ALLBurr (w. J.) & Co., Ltd. r. 
Continent A i. Guaranty Com>N. op 
Canada, Ltd. (B. C.). 11930] 1 1). L. U. 
20 ; [1929] 3 W. W. U. 292 ; 41 

B, 0. II. i)37.— CAN. 

aa (p. 092) ii. .] 

— Kfjik r. JiJoTORCAR IjOAN Co., Ltd,, 
[1930] 2 W. W. R. 3G7.- CAN. 

CO (p. 692) 1. .1 — 

Where an agrocuicnt for the conditional 
Bale of a motor car contained the 
following: clanHO : “ We shall not at 
any time, that is the buyer, suiter or 
j>ermlt any charge or lien wheth(*r 
IJOssoHSoiy ov otiurwise to exist 
agalii.si said ant omo bile ” : — Held : 
tills clause negativeii the id<*u that the 
buyer could aiitlmrise the dolni: of 
repairs in such a way us to give the 
jvpuhxT u lien. — A i.lianc’K Finam'K 
Co. & StaN'dakd Morons, Ltd. r. 
Simons, [1928] 3 W. W. R. 021. -CAN. 

hh (1). 092) i. To clohyi 

— After jnd{/j>ient for bolatier (uriiujA 
IlussEia. r, Reid, [1928] l 1). L. It. 
C28.~-^CAN. 

hh tp. 092) ii. To return of 

j}nrehnHe-in<mcy on r< srission hy I'em/or.] 
— Where the seller A goods under u 
ennditiona! sale ili '’eiuiieut reseiiiils 
the agreeimmt again 4 the will of the 
buyer it is net in all caso-J an IneviUiltle 
iCMiilt of the appiieation of the nrinciplo 
of rstitutio in iuteyrum tiiut the 
buyer Is entitled to the return t)f 
moneys paid l>y him under the con- 
traet. If ho has made use of the goods 
& Is only able to return them to tlio 
Boiler in a depreciated eondlt.lon an 
anionnt may be allowed to the seller 
with respect to said use of the goods 
by the biiver.- Stkaknh r. Nicvs 
(Alta.). [19291 :] I). L. U. 9.04; 3 

W. W. R. 177.— CAN. 

mm (p. 092) I. - Lien 

aoreioneni not -'riie good 

lilh* which, b(“ea«ise of non-compliance 
with Condllional Sales Ael. is aenni ol 
by one wlm wilhoni knowledge of llu' 
lien buys from the bailee* is one wliieli 
lie can pa.ss on lo a siibserin*-nf ptir- 
tdia.ser. Lvm if llw fact I bat siu b 
snbHi*f|nent purchaser was the original 
vimdor rest ores the lien for the beiietli. 
of an assignee of the lien agTeeinent, 
neverthrless one who afterwards pnr- 
cliases fiom the original vendor is 
proteeterd by tin* Act.-- Mutual Au- 
UKl’TANUK OmPN. V. Se’fllF.LKK, 11931] 
2 W. W. R. 4.08 ; .3 J). I.. I{. 1 17. - CAN. 

b (p. 093) i, — — Hresuvud in 

absejwe of evidence of eow/ilinnre vith 
Art.]— Dell, laid bonglit three horses 
& other animals under a eoiiditlniial 
wile ngreeinent. 'I’lie pres<*nt action 
was brought by tlie administrator of 
the seller for the balance due under the 
agreement. Deft, phaideii that the 
exor. de son tori of the seller had taken 
the horse.s in satisfaction of tlio in- 
debtedness f>ut of the posKCHsjon of u 
man to whom deft, had sold them. 
There was no evidence herein as tx> 
what the exor. de son tort did with the 
chattels : — Held : the burden of 
proving that the exor. de stm tort had 
complied with the terms of the agree- 
ment & of (Conditional Sales Act as 
to retention of the chattels & notice of 
their sale was on pltf, herein, the 
administrator, &, In the absence of said 
proof, the exor. must be presumed to 
nave taken the chattels in satlsfaetlon 
of deft.’s debt & so to have rescindeil 
the contract. — N ational Tkuht (’o.. 
Ltd. i*. LARftON. (19291 2 D. L. R. 803 ; 
2.3 S. L. n. 4.'>7 ; I1928J 3 W. W. R. 
723.--CAN. 

r (p. 093) I. ArAion to 

determine amount due to seller.] — 
Bottoms v . Pacific Northwestern 


Lumber Co. (B. C.), 119291 2 W. W. R. 
490.— CAN. 

aa (p. 093) i. 

Financing charges added by vendor .] — 
The fact that the Heller under n con- 
ditional sale agreement Is a tlnaiuing 
CO. accu8toine<i ta <Mdl(*ct r. financing 
ehaige does not entitle It, witlumt tho 
consent of the buyer, to add such 
charges to tho amount he has agretal 
to pay ; &, thcrefoix*, without such 
consent, it has no right when filling in 
a lien ngreeinent signed In blank by 
him to till it ill for an amount which 
includes such cliniges. — I .ndiwrial 
AccwtanceCdrun., Ltd. r. Douoiian, 
11931] 2 W. W. R. 532.— CAN. 

aa (p. 693) ii. Transaction 

nmounJHng to ehutieJ inortgnge- Neees- 
sity for eomidiatu'e with Hills of Sate 
Jc/.i — He Smith & Houan, T.td., 
[1931] 2 1). L. R. 003; ajjd., [1931] 4 
D. L. U 348.— CAN. 

bb (p. 093) i. .1 — 

Deft, iiad bought three horses it other 
animals under a eonditional sale agitu*- 
iiicnf. Tlu* present action was brought 
liy the adininlstrafor of the .“••Her for 
the luilanei^ due under the agreement. 
Deft, pleaded that the t'lxor. de son tort 
of the Hi'ller hail Diktui the horses In 
sal isfaetlini of tin* iudebte<lnehs out of 
the posst'ssion r)f a man to whom the 
<lcfl. had sold them. Tlie authority 
of the exor. de son tort lo taki* the 
chattels so bind the adniinistrati>r 
was established by a prim* ileelslon In 
an aedion by deft, heivin ag-ilnst the 
buyer from him. 'riiero was no 
evldeiiee herein as to what the r:xor. 
de. Situ tort dl^l with t he ebaltels ; - 
Held : the burden of proving that the 
exor. de. son tori hail eoinplled witii the 
terms of t.h(! agiiHunenl & of the 
C<»nditionaJ Sales .Art as to retention 
of the chattels & iio1ic*e of tln*lr sale 
was on pltf. herein, tho administrator. 
— Nation A I. 'I’ruht Co., I/pd. r. 

Larson, [19281 3 W. W. K. 723.- CAN. 

00 fp. 093) I. .) - The C. 

CO. eoniractod with defts. to eonsiruet 
er.-> ')’o enable the eo. to perform 

Its com met, it agreed In buy the 
iieeesMJri i ,«*wcr pipes from pltfs. S' 
to ss'cure to pitfs. payni<*iit of the <*on- 
tract price. aK.slgne<l to thejii the 
money puyabU by defts. under the 
(anitraet. Not lee. of the UHslgnment 
was not glv<*n at t.h<! time nor until 
after the failure of the ( ’. <‘o. iic aft it 
tlie eoiiiplelioii of the work by new 
coritraetors einployiaJ by defts. After 
all tlu! pipes had ls*en placed in 
position, jdtfs. asserted a right tf) 
remove the pipes, the price not having 
l»een fully paid to them ^v* there being 
a provision in tlielr e.ontrnet with the 

C. CO. that the properly in the pipes 
was not to pass to the latter unless &; 
until the whole prle<? was paid : — 
Held : bv (.’oiiditional Sales Art, 
H. S. O,, 1914, s. 3 (4), the r»»‘>perty 
In the pipes passed to defts., not- 
withstanding pltfs. had eoniplled wltii 
the A<*t. The C. eo. was an “ other 
persmi,” H (lie pipes were etitru.sl.ed 
to It wRh the Intention that the title 
should pass to defts. — Iiomiston I.ock 
.foiNT riUH Co. V. York. (19291 4 

D. L. R. 806 ; 64 O. L. R. 365. CAN. 

•0 tp, 093) i. .1- Where a 

couditloniil sale agreement does not 
provide that the goods shall be at the 
risk of the buyer during t he coiitlriuanco 
of the Men th« loss fulls fiii the seller 
in case the goods are damaged or 
dcHtniycd before the propj*rt,y passf^s. 
Burke r. Wkir, [1928) 4 D. L. R. 837 ; 
(19281 3 W. W. R. 2.57.— CAN. 

ff (p. 093) I. What umounJs to 

deliver y.y ilKSH v. MuCULi.oi'f]ii. 
[19281 2 1). L. It. 434 ; ri9‘*j8j 1 W. W. 
R. 716; 22 Sask. L. R. 440.- CAN. 

hh (p. 693) I. : .}— Lnder 

Fann Implement Act, R. S 1920, 
c. 1 28, the eontrarii In Form C. fr*r the 
sale of a second-hand implement on 
credit constltntos the entire contract 
between the parties ; Sr, therefore, 
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wheic no warranties bare been stated 
theivon, evidence of alleged oral 
warrantiofl Is not admiasiblo, nor can 
it be added to or varied by introducing 
the provisions of tlm Sale of Gooda 
Act as to implied warranties. — H auo 
& Sons r. Stack. [1928] 4 D. L. II. 
987 ; [1928] 3 W. W, 11. 443.— CAN. 

d (p. 691) 1. .]— 

Where n contnvet for the sale of a 
large implcnumt within Farm Implo- 
inent Act., R. S. S. 1920, c. 128, omits 
from par, 4 thert'of, as pn^scrlbod by 
Form A., xvhieh provides for tho 
length of time repairs are to bo kept 
availablo by tlio vendor, tho words 
“ for a peiiod of ten years from tho 
date of tills orfler,” the contract is 
invalid : since said Act provides that 
no contruet for tlio salo of sucli an 
implement shall be valid unless it is 
worded in aceoiilanco with said form, 

& HJilil omissltui cannot be said to con- 
stitute II •• slight devlal ion.” “Water- 
loo Mfo. Go., Ivri). r. Wor.rfEi-L, [1928] 

2 I). Ii. U. 494 ; (1928] I \N . W. R. 70.5. 

CAN. 

d (p. 094)11. - .1— 

In a eoniraet. in Form “ A ’’ of tlio 
Act the blanks left, for the insertion 
dT tlie (lule.s of shipment were llllod 
in by ( hi* words “ at once/’ It wa« 
bold that, whatever t.lie exact moaning 
«)f •• at «mee may lie In iiiiy jiar- 
tioular case, Mie deviation from tho 
form .'ityeet.ed ttie snl»stanee of tho 
eontrat't S:. t.liereforo, was not curalde 
by 11)0 ufiplieation of Iiilerpretatlon 
Aot, M. 23. 8: oonseunontly iimlcr 

soot. 12 of k’arm 1 inpli'nieiit. At‘t 
Invalidati'd the eontraol. altliougli, 
nmlov the r'lreiiinsturioes of the ouse, 
the in ort.joii of said words could not 
)ios>ilii'.' have prejudiced deft. In any 
way. Aio’avue ItUMEtv '1 'iikesiieu 
G o. r. Skmik.I'; (Sask.), •Ih'ih) 4 D. L. It. 
103 ; 2 W. W. i:. :.,.3 ; offg., |1929| 3 
l>. L. It. 1..3 ; 1 W. W. K. 275 ; 23 
8. L. It. 3112. CAN. 

d (J). t*o»|i ill. - .1 

'I’Ih* form of contni(‘t proHeril»ed by 
Farm Imidmuuit Am. It. w. s,. 1920. 
Is of tho esM-nor. of tlio oontr.'iol ; but, 
an Immalorial doviatimi from the 
phraseojogi IJjeroof is not a ground on 
i\liM*li oltbor parly can avoid bis proper 
obligation. Wltli respoot to tiie words 
“ work *' “ purpose ” in tlio elanso 

n let log to the work widi’b the nuielilne 
Is loloodod to porform. In so far as 
Wort; implies pnn><'So, it rosls with tho 
pmvIiJiM r to Htnfo lite purpose S: lie is 
miiuiliy roKponsildo with tlm vendor 

for tlio vvopIh IriKi rtod to express It. 

AIi.n.mcapolih Steel Mai’ihnerv (>>. 
r. Kmemi.E, |I1»3U| 3 W. W. It, 231: 
offd., 1 1 9.3 1 I 1 W. W. It. 230 ; 1 

D. L. It. 999. CAN. 

d tp- 091 ) Iv. - •] 

Itn.MEI.V 'I'MREKIIEIt iM’Olt- 

1‘ouAnEi) 0. Stahl, 119391 3 W. W. It. 
62.3 CAN. 

k ([». <>9i) 1. . /-roof.] 

An ullldavit wlu' b nieets tie nMiulro- 
mmilsof Farm Imj/lom«*fil A<d, H.S. S,, 
1920, e. 128, s Ih (•>), Ik (*onolUHlvo, 
pnsif that htil» i;vof. (1) of said seel., 
wideb rerjuiroH a < »ntrHof for th<; sale 
of u ** largo Implommit ” t o la* road 
over & i‘xplajm*d to Do* piindiaser in 
a laijguago wliioli in- iindorslands, if 
lie does not uiiiiemtand Fnrlish, w'us 
eompliod with. IT.i.letier v. Min- 
.NEAl'ULfH 'rJIKEMHINO MAfHJ.SE Co., 

[1928] 3 W. W. K. 403.— CAN. 

k (p. 694) ii. - F/fect 

of ajhduvit.t Tho affidavit provided 
for tiy sect. 18 (2) of the A< t- need not 
state what parlhaihir hinguoge was 
ii-ed In rfMiding A: exiilaInJng the con- 
tract to the pnrehfxser nor give details 
of the explanation. An affidavit to 
tliti effeel rcMulred by said sub-sect, 
is conclusive pro<if of the facts stated 
therein, npr^n proof being given of 
the signature of the officer before 
whom the affidavit purports to have 
bc<in sworn Ac that he was an officer 
authorised to take such affidavit. — 
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Adtakcb-Rumely Thkbbbxr Ck>. v. 
ZOMAB (Saak.). [1929] 4 D. L. R. 65; 
2 W. W. R. 544.— CAN. 

t (p. 694) I. Every aaJe on 

credit of email impUment .} — The Inten- 
tion of sect. 1 3 of Farm Implement Act, 
R. B. S., ] 930, is that In every oawi of a 
sale on credit of a ** small implement ” 
form B. Is, In so far as the warranty is 
concerned, to be the contract whether 
the <^ontract was in said farm or not. 
& that to this contract the parties must 
look for their respective rIgrhtH. There- 
toni, rt^presontatioiiH made by the 
seller’s agents to the buyer to induce 
the latter to buy cannot, fonn part of 
the coiitiuct or relieve the buyer from 
liability.— Dk IjAval Co., Ltd. v. 
Davies, 119311 2 W. W. R. 408.— 
CAN. 

bb (p. H94 ) i. Emdmce of 

fvJJllw.tmt ~ J^rmylaion in contract as to.] 


— ^While a contract for the sale of farm 
machinery cannot validly exclude the 
warranties under Farm Machinery Act, 
R. B. A., 1922, a provision therein that 
the failure of the buyer tn give the 
vendor written notice within a specified 
time that the machine is not working 
well Shull be deemed conclusive 
evidence of the fulfilment of those 
warranties as well as of the w^arrantios 
expressed in the contract, will be upheld 
as valid if clearly stated &. if the 
periods limited thereby for the trial 
of the machine & for the giving of the 
notice atti not unreasonable under all 
the fm'ts & circumstances of the case. — 
Mahbey Haiuiis Oo., Ltd. v. Bond, 
(1»30j 1 W. W. R. 72 ; 2D. L. R. 57.— 
CAN. 

cc (p. 694) i. .]— 

Sawyeh-M ASSET Co., Ltd. V. Stur- 
gill, [1928J 1 D. L. R. 213 ; [1928) I 


W. W. B. 23; 22 Saak. L. B. 821.— 
CAN. 


d (p. 695) I. i^awrfion.)— 

Plowman Tractor Co. t>. Andrews, 
ri928j 1 D. L. K. 544 ; [1923] 1 

W. W. R. 329.— CAN. 


d (p. 696) It Notice of defects — 

Right of sdkr to reasonable notice ,] — 
The fact that the particular time 
limited under an agreement for the 
sale of farm machinery for the giving 
of notice by the buyer that the machine 
does not work well Is held by the ct. 
to be unreasonable within sect. 3 of 
Farm Machinery Act, is not a ground 
for bolding that the seller has lost the 
right to be notified as soon as is 
reasonably possible. — Minneapolis 
Tiirbsiung Machine Co. v. Johnson 
& Johnson, [1931] 2 W. W. R. 827.— 
CAN. 


26 
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SALE OF LAND. 


Part I. -The Contract of Sale 


26a. Verbal acceptance— Proof of.]— In a conflict i 
of recollection as to statements mode at an i 
interview, considerable weight ought to be i 
attached to contemporaneous wi'itings throw- | 
ing some light on what in fact occurred. 
The 071U8 of proving an unconditional verbal 
acceptance of an offer in writing to sfdl real 
estate ought to be regarded as a heavy one, 
to be discharged only by clear evidence of the j 
fact. In a case of i‘eas(inabl(>! doubt the ct. i 
must take the view that the verbal acceptance 
has not been established (MAuanAM, J.). — 
Watson v. Davies, [1931 ] 1 Ch. 455, 408; 
100 L. J. Ch. 87 ; 144 L, T. 545. 

27. Add, Annotation: — to {\) Distd. Neale v, 
Merrett (1930), 70 L. Jo. 95, 

28. Add, Annotation : — Consd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

28a. .] — CuKTis Moffat v, 

Wheeijer, No. 247Ga, post, 

32a. Aocepvance “ subject to surveyor’s 

report.”]- Marks Board ( 1930), 40 T. L. R. 
424 ; 74 Sol. Jo. 354. 

82b. Method of payment of purchase-price.] — 

— Neai^ V, Mkrrett (1930), 70 L. Jo. 95; 
170 L. T. Jo. 99 ; [1930] W. N. 189. 

73a. Agreement to construct road.] — An estate 
CO., by their agent, orally promised an 
intending purchaser of a building plot that a 
road, marked on a plan shown to him &. 
giving access to the plot, wv'\;id be con- 
structed by them & he ready for use within 
a reasonable time. Relying on this outise, 
the purchaser entered into a wr/iU‘n 
agreement to purchase, & the plot was duly 
conveyed to liira. The co. did not construct ; 
the road within a reasonable time, or at all, 
& the purchaser brouglit an action claiming 
damag(;s for breach of cf)ntract ; — Held : a I 


promise to constiiict a road, a]iai't from any 
pmveyance of the land over whicli it was 
intended to run, was not a “ contract for the 
.^lo or other disposition of land or any 
interest in land & consec|uently that an 
action would lie upon it, although it was oral, 
without infringing the provisions of Daw of 
Property Act, 1925 (c. 20), s. 10 (1).-— 
Jameson v. Kinmeli. Hay Land Co., Ltd. 
(1931), 17 T. L. B. 593, C. A. 

87. Add, Annotation : — Consd. Parr, Smith v, 
Messers, [1928] 1 K. B. 397. 

104. Add, Annotation : — Refd. Reading Trust v, 
Spero (1929), 40 T. J.. R. 117. 

128. Add, Annoiafion : — Refd. Ue Bowden Ac 
Byslop’s Contract, [1928] Oh. 479. 

133. Add. Any\otaiion Generally^ Refd. Bernard 
V. Williams (1928), 139 Jj. T. 22. 

195. Add, Ann(dali(>n. : - lietd, ArilT v. Rai 
Jadunath Majinudar Bahadur (1931), 47 
T. 1^. R. 238. 

198. Add. Annoiation ; As to (1) Refd. Olianey v. 
Maclow, [1929] 1 Oli. 4(B. 

199. uidd. Annoialioti : Hetd, Ariff v. Rai 
Jadunath Majuindar Bahadur (1931), 47 
T. L. B. 238. 

214. Add. Annotation : Refd. Arst‘ciileratn(3 v, 
Perora, [1928] A. C; 173. 

228a. Of part of property,] — Tlnsi* being a 

parol agreement fov the purchase of a fann 
& farm house. th(i ])osHeHsion of the farm hy 
the purchasiM* will he held an a(jt of part 
j)erfonnarn;e suOiciont to anthorise the ct. 
to ex( 3 cut.e t he c.ont r a(;t, C3va>n tiiougb the 
hou.se should have lieen occuf>i(3d adversely 
to him. — Kin(} IK J'oitNEH (1821), 3 Jj. .1. 
O. S. (3i. 58. 


PART I. SECT. 2, SUB-SECT. 2. B. 

o i. Jccejjtance sutrject to 

approval of tiUc .] — Siienston'E v. Hevv- 
SON (No. 2) (1928), 29 S. It. N. S. \V. ;i9, 

—A US. 


PART I. SECT. 7, SUB-SECT. 1. 

■b. Aqreaimnl prrmUtiny /nirly to 
receive retds.]^ r. JfvuEU, [lU.'lI ) 

1 U. I.. II. 411 ; nffy., IlJKtOJ 9 1). L. Jt. 
449. - CAN. 


PART I. SECT. 4. 

Ba. AyreetnerU n>t to vUerrst .] — Pltf. 
Inquired by telwmm whether deft. 
would sell hlH farm for $40(»-$a00 
C3ttsh " & bttlan(« 3 years, 7 per cent.” 
Deft, answ’ercd : ” Will sell farm for 
IL.^OO, six hundred cash. Balance 
1200 year, paid In full 3 years.” Fdtf. 
replied that ” your offer ” was accepted. 
Deft, executed the transfer prepared 
by pltf. 3c sent It to a bank for do* 
livery to pltf. on payment of 1000 & 
delivery of a rntge. for the $900 pay- 
able on deft. *8 termfl with Interest at 
7 per cent. Pltf. refused to oflrreo to 
pay interest, &; In a suit for specldo 
penormance contended that the whole 
oontraot os to interest was evidenced 
by the above telef?ram from deft. & 
pltf. *8 reply to It. Deft, contended 
that pltf. ’8 first telegram offering to 
pay interest was a material part of the 
correspondence forming the basis of 
the contract : — Held : there was an 
enforceable contract between the 
parties for the sale & purchase of the 
land Sc that deft. *8 (xinteiition as to 
the interest was correct. — Mopaw v, 
Maoin.vis (AlU.), 119291 1 D. L. B. 
458 ; 1 W. W. R. 68.^AN. 


PART I. SECT. 8, SUB-SECT. 4.— 
B. (a). 


149 iii. .J—A for a ilenoslt 

paid on an agmjiiii'rit for Lho saw* of 
land wbioh oinltH rt:foren<H5 to a terrn 
of tho agri’crriont providing for the 
defeiring of fix puynaml of the 
remainder of tin' piirehaHe-mmiey l.s 
not a memorandum suflielent to natlHfy 
Stat. Frauds. — D ehiuk ». .Soh.nkjdkh, 
11917] 2 W. W. K. 747 : 30 D. L. R. 
.098.— CAN. 


149 Iv. .1 — Applt. CM?. & reap. 

were in negoiiptioii for the aolo i)y 
applt. to of a Crown loaseliold 

Btatlon pu»i»erty & of cattle. Thnse 
dlrecUjrs of the co. A w^sp. atUsnded 
slinultane<mKly at the office of the co.’s 
agent for sale. AfUir cerUln writUm 
suggestions wercj co mm u nice Uni bcj- 
tweeu tho parties, a diwcuHsion took 
place Sc points which had bt^en raised 
were settled. As each was agnjcd on 
It was nofc<I by one of the ag« rito’ men. 
The rt^sult was a memorandum which 
coDt^ned short notes of the terms of 
the arrangement, but did not comprise 
all the detail necessary in a contract 
to meet such a sale as that contem- 


plated. Then a do(!Uinc.nt. was nigned 
hy rchi). by which he expusHHcd hlmHulf 
HH liHi'ding til tho agent portion of 
di'poHil on pnrehitve of the property 
foi’ a Hpe.olthMi price " on l^jriiiH an 
amingiKl iietween the veiidor'K A the 
piindniHerH ” ; Held : the ** teririH as 
arninged ” mentioned in Die doeuriierit 
Higried by the ogeiit itfferred t^i the 
whole, arrangeteeiit. made at the Inter- 
view between tlio par* lew A* not merely 
to written term-i, A there w»h no 
Hiiffieieiil nionioM r’. uin in writ Ing to 
HUtlHfy the 8laiulc of Fraudb. — 
Sinclair, Srorr et <'*k, J/ri>. v. 
Naitoiiton (1929), 43 C. L. R. 310. — 
AUS. 

PART I. SECT. 9. SUB-SECT. 2.— 
A. (au 

191 ill. .1- Brown D. Harrowicu 

3 Man. L. R. 441. —CAN. 

198 il. .1 — Morris v. Whit- 

INO (1913), 26 W. B. K. 494 ; .0 

W. W. H. 936 ; 15 1>. L. U. 254 ; 24 
Man. L. R. 56.— CAN. 

PART I. SECT. 9, SUB-SECT. 2.— E. 

269 i. IVhether mllaleral afpreenumt 
hiruling — (Joruiiiiitn to detrivievt of 
party fterHnu t<f f‘nffjrre affrerment .) — 
KlIllU.KWIrtTK V. (lAJlLANP, U9281 

N. Z. L. II. 135. -N.Z. 

260 fi. 'Kitchkn V, Boon 

(1876), 24 Op. 196.— CAN. 
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282, AM, Annotation : — FoUd. Ee Belcham So 
Gawley’s Contract, [1930] 1 Ch. 56. 

288. Add, Annotation : — Apld. Johnson v, Clarke, 
[1928J Ch. 847. 


>286. Add, Annotation: — DIstd. Ee Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

330. After this case add “ In lease.] — See L»and- 
LOKD & Tenant, Vol. XXX., pp. 472-477.” 


Part IN. — Sale by the Court. 

334a. Reversionary interest.] — Nunn v, Han- 
cock (1871), 6 Ch. App. 850; 40 L. J. Ch. 420a. .] — YuiJXO v, Tkeoeak (1872), 21 

700 ; 26 L. T. 400 ; 10 W.'K. 1041, L. JJ. W. ll, 215. 

Annoiatiorts :—Reid, Detmiihum r, Sawbrldgo (1901). 49 
It, .002 ; lie WellB, Boyer v, Metcleon, [19031 l#Ch. 848. 


Part IV. — Conditions of Sale, Particulars and Special 

Stipulations. 


576a. ; — .] — I>easehold shops described in 

the particulars of sale as ” Valuable business 
premises ” were y)ut up for sale by auction, 
subject to special conditions of sale So also 
to tlio National Conditions of Sale, by one of 
which, namely, the sixth, it was stipulated 
'that the I(!a.s(^s or cfipies thereof mi^ht be 
examined at the olTice of the vendors* soli’s, 
before tlio sah^ So that the purcliaser, whether 
or iKit lie inspected the same, should be 
deemed to have boupjht with notice of the 
, cont-i’iits tberoof. Deft, only became aware 
of the sale on the day when it was held So, 
having on that day been supplied by the 
auctioneers with the particulars & special 
conditions, but not with tiu‘ National Con- 
d\tior»s, So relying upon the truth of the 
doRerii)tiou in tiie particulars, he bid at the 
sale So was (htclared to lx? the liighest bidder 
thi'iH’at. lie tlieii signed the usual form of 
memorandum to the effect above stated So 
jiaid a deposit to Die auctioneers. In the 
course of investigating tlie title it came to 
deft.’s knowledge for the lir.st time that the 
leases utuUm' which the properties wore held 
were snbjetd/ to covenant-s wdiich prohibite^d 
any other trade or business than that of a 
ladies’ oiitlitUu*, fancy draper So manu- 
facturer of ladies’ clothing from being carried 
on upoFi tlie properties. In consequence of 
the exi.sience of those restrictive covenants 
So the failure of the pltfs. to procure their 
removal or t he licence of the lessoi’s to use 
the jFroperties for the puiposes of any 
busliH's.'^, the deft, refused to complete tlie 
puridiase. In an action by the vendors for 
specilic performance in which deft, counter- 
claimed rescission of the contract & to 
recover his deposit: — Held: (1) a shop 
which could be used for one purpose only 
was not fairly described as “ valuable 
business premises ” ; (2) such a misleading 
representation by pltfs. in their particulars 
of sale disentitled them, notwithstanding the 


sixth condition, to the assistance of the ct. 
to compel deft., who purchased in reliance 
upon the truth of such representation, to 
specifically perform his part of a contract 
for a consideration different from that which 
he was led to expect. — C harles Hunt, Ltd. 
V, PAL>rEE, [1931] 2 Ch. 287 ; 100 L. J. Ch. 
356 ; 145 L. T. 6.10 ; 75 Sob Jo. 625. 

585. Add, AnnotaHon : — Refd. diaries v, Cardiff 
Collieries (1928), 44 T. L. 11. 448. 

634. Add, Cilatiom 97 L. J. Ch. 4 ; 138 L. T. 20. 

636. Add, Annot aiioyi o—zConsA, Bernard v. Williams 
(1928), 139 L. T. 22. 

683. Add, Annotation : — Consd. Paiker v, Judkin, 
[1931] 1 Ch. 476. 

771a. .] — At a sale by auction of 

property belonging to deft, pltf. became the 
puichaser of a fj*eehold cottage, subject to 
the National Conditions of 8ale, clause 10 
of which [irovided tJiat no error, misstate- 
ment or otuissioii in the paiHcuhu's should 
atiiiu) tlie sale, nor should any comyionsation 
be allowed liy eitlier party in respect tliei'eof. 
The yioi-ticulars stat/<^d that the cottage was 
let to a tenant whose notice to quite liad 
determined, but who had been allowed to 
remain in occupation on sufferance, So that 
tlic premises would be sold with vacant 
possession on completion. The statement 
was misleading, as the pi-eraises were in fact 
in tlie occupation of a sub-tenant, who claimed 
he entitled to remain on as a statutory 
tenant under Increase of Kent So Mortgage 
Interest (Hastriction) Acts, So refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
whicli he could have resold the property 
at a profit, So sued the vendoi* for damages for 
breach of contract : — Held : the action 
failed. There was no breach of contract, 
the statement in the particulars being an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 


PART I, SECT. 11. 

8C. ICffert of (ii.’irltumcr of option by 
iruMtv in iHnikruplry.Y-' ihw U. bail an 
upMon uiuler a cerUilii atrivointMit to 
parchaar laiul by u certain ilaic. The 
land, untiJ purchased, was Hubjtvt to 
certain trustH. I’rlor to that data lio 
adjudicatod Lnsolveut. So Ida 
trustee in iiieolvcnoy disclaimed the 


oi)F|nn : — field: by virtue of the dis- 
claimer, C.*H option bad conio to an 
cud, & the tnisteeB under Uio agrreij- 
incTit hold tho land free from the 
option. — Kr p. Candy, 1 1929 J S. A. 
8. U. 10.~AUS. 

PART III. SECT, 8, SUB-SECT. 2.— A. 
k. Kevad., 7 A. H. 282. 

2 


PART IV. SECT. 2, SUB-SECT. 7.— 

A. (b) I. 

r i. When time begins to run — 

From delivery of proper abstretd .] — 
8HKNSTONB V. Hbwson (1927), 28 
S. U. N. 8. W. d3.-~AUS. 

PART IV. SECT. 2. SUB-SECT. 7,— 

B. (f). 

n i. .1 — LouoH r. Papb Avbnttb 
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could claiiu no compenBation. — C ttbtis r. 
Ffench, [1920] 1 Oh. 253 ; 98 L. .1. Ch. 29 : 
140 L. T. 133 ; 45 T. L. K. 15 ; 72 Sol. Jo. 
702. 

814. Add, Annotation : — Consd. Be Belcham & 
Gawley*s Contract, [1930] 1 Ch. 60, 

829. Add. Annotation : — Consd. Lawrence v. Cassel, 
[1930] 2 K. B. 83. 

838. Add. Annotation : — Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 60. 

838a. •] — At an auction sale the pur- 

chaser bought freehold property sold subject 
to certnin special conditions & to the General 
Conditions of Sale, 1925. The pai-ticulars & 
conditions of sale dkl not disclose the fact 
that two sewers, vested in the local authority 
& known by the vendors to exist, ran along 
the east side of the jiremiscs along the 
yard at the back. Objection was taken on 
behalf of the purchaser. The vendors 
refused to rclea.se him from the contract, 
contending that the existence of the sewers 
did not prevent the use of tlio premises as 
a dwelling-house, for which the purchaser had 
bought them ; but abatement of the 
purchase price was offered by way of com- 
pensation. The purchaser declined the offer. 

& by this si^inmons asked for a declaration 
that the property was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation : — Held : the failure 
to disclose the existence of tlio scwmts, 
although materially affecting the description, 
did not force upon the purchaser propeiiy 
substantially different from that agi’ccd to 
be sold ; & the contract could be performed 
subject to compensation under O uiditiun 35 
of the General Conditions of Saie, J926. — 
Be Betx’ham & G awley’s OoNaiucrr, [i930] 

1 Ch. 60 ; 99 L. J. Ch. 37 ; 142 L. T. IS.?.. 

842. Add. Annotation: — Distd. Be Belcham 
Gawley’s Contract, [1930] 1 Ch. 50. 

880a. Contract for completion “on or about ” 
given date.] — By a contract dated Oct. 19, 
1928, pltf. agreed to sell to deft, all her right, 
title At interest in a licensed house known as 
The Thoms, of which she was the licensee. 
The contract provided that the purchase 
money should be paid “ on or abtmt ” 
Nov. 10, 1928, & that deft, should forfeit 
the deposit of £120 which he had paid if he 
should fail to fulfil his pait of the contract ; 
also that either party refusing to comply 
with or neglecting to perform any pait of j 
the agreement should pay to the other, on | 
demand, the sum of £200. On Oct. 3, 1928. i 


deft, had given t-o the brewers who were the 
freeholdei-s of The Thorne references which 
they liad accepted by Oct. 10. He went 
the magistrates’ clerk & signed the 
ordinary notices on reference to a request 
fora temporary transfer on Nov. 10, & for fuU 
transfer on Dec. 8. At least a week before 
Nov. 10 deft, knew that he would bo unable 
to complete the pui'chaso of The Thorns 
unless he could raise a loan. His brokers 
acting in the matter sent him a notice to 
attend on Nov. 10. He did so, & lirst saw 
the brewt'i's. telling them that lie could not 
corn]>lete, & that the notice of application 
for t ransfer would have U) be withdrawn Sd 
another one given. He then arranged with 
pltf. that completion should tiikci place on 
Dec. 8. Deft., liowever, did not attend to 
complete. Oii Dec. 22 d<‘ft. stateil that he 
would complete on .Ian. 30. In an action 
4)y pltf. for a declaration that the contract 
had been rescindi'd & the deposit of £120 
forfeited, & fiii’ damages : — Hidd : in the 
(•irciimsta rices, tS: particularly having regard 
1.0 the suhject-mattor, time was of f he essence 
of the contract. - Lock v. Bell, [193IJ 1 (’h. 
.35 ; 100 L. J . Ch. 22 ; 144 L. T. 108. 

895. Add. Anvoialiontf:- Expld. Bernard r. Williams 
(1928), 139 li. 'r. 22. Consd. lA>ck v. Bell 
[1931] 1 Ch. 35. 

001. Add. Annotation: Consd. Lock r. Bell 
, 11931] 1 Ch. 35. 

003n. ■ •] Locnv r. Bkli., No. HSOa* 


ante. 

912. Add. AitnotaUon.'i : Consd. 7iV Sand well Park 
Colliery Co., Cieltl i. TUo Co., 11929) 1 (^i. 
277; Lock 7^ Bell, [1931] 1 ('h. 35. Bold. 
Bernard v. Williams (1928), 93 L. 'I'. 22. 

913. Add. Annotation. ; Reid. Bernards. Williams 
(1928), 139 L. T. 22. 

916. Add. Annotation : - Held. Bernard v. Williams 
(1928), 139 L, T. 22. 

925. Add. Annofation Refd. Bernard v. Williams 
(1928), i:{9 L. T. 22. 

1010. Add. Annotation Oxford (hrpn. v. 

Oxford Klectric Co, (1930), 143 L. T- 977. 
1016a. Condition to indemnify purchaser Local 
land charge ol which vendor has had notice 

Apportionment under Private Street Works 

Act, 1892 (c. 57) - Effect ol Law of Property 
Act, 1925 (c. 20), s. 198.]— h'c Minin.ETON A: 
VouN<i’H (1929), 107 L. '1. do. 244 ; 

07 L. Jo. 274 ; [19291 W. N. 70. • 

1017. idd. Annofaiion Refd. lanuiorlcy v. PrcHt- 
wich U. D. C. (1929), 141 J.. T. 002. 

1030. Add. Annotation: — Distd. 7*0 Bdciharn 
Oawley’s Contract, [1930] 1 Ch, 50. 


Land Oo^ 119281 3 D. L. R. C‘20; 
U928J 8. C. 11. 518.— CAN. 

PART rV. SECT. 2. SUB-SECT. 9. * 
B. (d) i. 

814 m. .] — L. sold to N. a 

piece of land which was doMcrlbed In 
the oonti^t as cental uing hy 
measureiiieiit 137 acres or thercahonts 
being farm property on C. Hoad at 
present occupied, by W. & being tho 
land comprlsod In *’ oertaln o<?rtlnc*atos 
of title. Tho contract als*) coritoincd 
the following clause : “No error of 
misdescription of the propcj^-y 
atiiiiil the sale but compensation shall 
be made In respect thereof. . . . 
The farm occupied by W., & com- 
prised within the said certificates, was 


, conveyed to N.. bnl it only coiit^aluod 
I 134 acres. & of tbU- latter N. was 
aware before completion //rW ; the 
transact ioTih aii:rf»uut»;d to a o . 

flia*oitlc property & that the defb^enc> 
of throe oore^ was not such ^ V 
tlon as to area of the do*>crlptlon c»f the 
land as would entitle N. to njcover 
oompcriHation Glider the 

Nixon v. Lofts ( 1928 ), i^. 

N* H W. 9 ; 4tt N W. W. N. 7. — 
AUS. 

PART IV. SECT. 2, SUB-SECT. 10.— B. 

Tin 118)1. .L- ShkHRIN V. 

Wioofss. 119171 2 W.\V. li. 895 ; 

Mcl^Paymtni into tHude—PamerU 
muei bt made during banking day. J — 


I IlOKUir'KK V. Hl.S'OLAIU, 11929) 1 1). L. It. 

I 5«1 ; 0,'i O. U. it. 237.- CAN. 

i PART IV. SECT. 2. SUB-SECT. 10. - 

, C. (ft). 

' sd. iTUert’n! on nnjjaul purrJiam -money 

i to he. nrltJeU to prinHpnlA Where, l»y 

I a eonti’ttct for nfile of loud, it was 
i t-tlpiibiUMl that, hi the i'vcot of hiteixsHt 
! on l,b<i niipiiid fnnrhaatj-nioney ladnjf 
i nnpaM at Uio end of eneh year, the 
' Sli'fKi hiioulfl Jw; to 

I die et. iidiiM*d to deei-ee. Hprscihe por- 
forri»anei‘ bv Me* veridor on paynient 
; of the piinelpul U simple InUTesUonly, 
or except upon poymeiit of Ihp interest 
Hceordiin? Ut tho iurreement.— iiitNDKR- 
Hos V. Dtc’KSON (1802), 9 Gr. 379.--' 
1 CAN. 
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Part V. — Vendor’s Title. 


1064, Add* Annoiaiion :^A6 to (1) FoUd. Flexman 
V. Corbett, [1980] 1 Ch. 672. 

1075. Add. Annotation ;~r-Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

10784 Add, Annoiaiion : — Dlstd. Turner v. Watte 
(1928), 138 L. T. 680. 

1100a. .] — Declaration in assumpsit stated, 

that pltf. bargained to buy of deft., & deft, 
agreed to sell to him, a dwelling-house & the 
hxtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. 1, 
1840, for the sum of £60 ; that thereupon 
deft, promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, eta* At 
the trial, the following paper, signed by deft., 
was read in evidence : “ I agree to sell the 
house & fixtures. No. 163, Piccadilly, to com- 
mence from J^. 1 next, for £60 : — Held : 

this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as allegexl in the declaration. — Hughes v. 
Pakkbr (1841), 8 M. & W. 244 ; 6 Jur. 730. 

1104a. Sale by vendor In specified capacity;] — 
Where, in a vendor &, purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not 
amount to a warranty that he will make title 
in a particular manner. The warranty is 
no more than a war> anty that a good title 
shall be made ; & the purchaser can be forced 
to accept such good title, even though made 
by the vendor in a capacity other than that 
specified. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
“ trustees for sale ’* under the will of A. On 
examination of the title by the purchasers, 
it appeared that no trust for sale was con- 
tained in tlie will : — Held : the above state- 
ment did not affect the powers of the vendors 
to make a good title as the legal personal 
representatives of A. — He. Spencer & 
Hauser’s Contract, [1928] Ch. 608 ; 97 

L. .T. Ch. 336 ; 189 L. T. 287 ; 72 Sol. Jo. 336. 

1116. Add. Annoiaiion : — OcncraVyt Retd. Re Sand- 
well Paa’k Colliery Co., Field v. The Co., 

• [1929] 1 Ch. 277. 

1151. Add. Annoiaiion : — ^FoUd. Re Spencer & 
Hauser’s Contract, [1928] Ch. 698. 

1152. Ciiaiion .-—For “ [1928] W. N. 135 ” read 
“ No. 1104a, onfe.” 

1162a. Covenant by vendor to indemnify 

mortgagee— Registered charge.] — On July 11, 
1920, the purchaser bought Lot 2 at a sale 
by auction & paid a deposit. The particulars 
of sale described Ijob 2 as an unrestricted 
freehold, practically an island block, with 
four frontages to Little Orford Street & 
three other streets in Chelsea, the block 
forming an excellent building site, when the 
existing buildings came into hand. On 
examining tlie vendors’ registered absolute 
title the purchaser found Entry 7 in the 
Charges Register stating in effect that on 


the transfer of Lot 2 & other property to the 
vendors on May 23, 1929, by mtgees. selling 
imder their power of sale in a mtge, of 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obli^tions of 
Co. A. under a deed of Dec. 23, 1^5, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1906. The deed of Dec. 23, 
1906, made in ptu;suance of a large building 
scheme by Co. A. provided for the stopping 
up {inter alia) of Little Orford Street for 
making certain new streets, including a new 
transverse street bisecting Lot 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1906, the London County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1906, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application, the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme 
had not yet been proceeded with. Little 
Orford Street w^ still open ; it was in fact 
repaired by the Borough Council ; & at the 
date of the contract neither the vendors nor 
the purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the 
purchaser required the vendors to delete it 
from the Register & to obtain a release of 
the obligations, &, oh their refusal, he issued 
a vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, & return of the deposit. 
The vendors denied any breach counter- 
claimed for specific performance i — Held : 

(1) as the title of the vendors & their mtgee. 
redecessors was paramount to the 1905 
ocuments, so that they were not bound by 

Co, A.’s obligations thereunder, & the 
vendors’ covenant of indemnity was a mere 
personal covenant to indemnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vendors’ registered title, 
but must be satisfied with a clean transfer 
not referring to the indemnity, & it would be 
the Registrar’s duty to omit any reference 
thereto in the purchaser’s registered title ; 

(2) the twenty-four years’ old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 

udiate the contract nor recover damages, 
is only remedy being to Resist specific 
performance, ^erefore, the purchaser’s 
action failed on both points ; (3) on the 


PART V. SECT. 8, 8UB4U0T. 8. 
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▼endors* counterclaim for roecidc per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word “ street ** even in London did not 
necessarily mean a public highway. There 
was therefore no gi'ound for refusing specific 
performance. — Barnes v. Cadogan De- 
VBLOPACBNTS, Ltd., [1930] 1 Ch. 479 ; 99 
L. J. Ch. 274 ; 142 L. T. 620. 

1177, Add, Annotation : — Consd. Be Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

1178a. Property subject to closing order — Unknown 
to vendor.] — Barnes v, Cadogan Develop- 
HENTS, Ltd., No. 1162a, ante, 

1210. Add, Annoiatian : — Refd. Re Spencer & 
Hauser’s Contract, [1928] Ch. 698, 
t220. Add, Annotation: — Folld. Charles Hunt. 

Ltd. V. Palmer (1931), 75 Sol. Jo. 525. 
1220a. Property described as ** valuable business 


VoL ZL.-4Sale Of Land. Caseo U62ar^l897fc 

premises ” — Covenants restricting carrying 
on of business.] — Charles Hunt, Ltd. v. 
Palmer, No. 576a, ante. 

1242. Add. Ayinotat^^n : — FoUd. Flexman v, Cor- 
b^3tt, [1930] 1 Ch. 672. 

1259. Add, Annotation : — Oenerally^ Refd. Man- 
chester <fe County Bank v. Monk (1929), 73 
Sol. Jo. 465. 

1275. Add. Annotation Refd. 7^? Sandwell Park 
OolUery Co., Meld v. The Co.. [1929] 1 Oh. 277. 

1416a. Subsequent purchase by solicitor from 

client.] — A soil'., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising hie principal. — B ebvdu t». 
Hmvaos (1829), Taml. 69 ; 48 K. H. 28. 

1458a. S. P. F].ood r. Puitciiaud (1879), 40 L. T. 
873. 


Part VI. — Position of Parties Pending Completion. 


1481« Add. Annotation : — Refd. Halifax Building 
Society v, K^igliley, [1931] 2 K. B. 248. 

1488a. .] — It is sometimes said that 

under a contract for the sale of an intcu’est 
in land the vendor becomes a trusLnj for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 
it is only tnie if & so far as a ct. of equity 
would under all the circimistan:;ey of the case 
grant specific perfoimance of the coritr-H.ct 
{per Cun.). — H oward v. Mildew, '1915] 


A. C. 318 ; 84 lu J. P. C. 49 ; 112 L. T. 403, 
P. C. 

4 nw»£a/ion ; -Reid. Cotitml Trust & Hate Depoilt Co. v. 

Snldor, 1101(5] I A. C. 5J(>(5. 

t509a. .] — PuDDioo^vuw ?). Byitiesea (1823), 

1 L. J. O. H. (]h. 186 

1538. Add. Amiotation * Dlstd. Watson v. Davies, 
[1931] 1 Ch. 456. 

1688. Add. AnnoUdion:^ nM. TTalifax Building 
Society v. Keigliley, [I93l| 2 K. B. 248. 

1594. Add. Annolaiion : Refd. Pago r. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

1597a. —.]— PiN(;icE v. Ourteih (1793), 4 

Bro. 0. C. 333, n. ; 29 E. H. 920. 


PART V. SECT. 8. | 

•e. Sate by company — After removal ! 
from register.] — A co. Inoorporatod In | 
N. S. W. was rcglstcroil in Tasmania ' 
as a foreign co. It acquired certain 
land In Tasmania. On Anar. 14. 1021, 
the CO. filed a notlre that It had ceased 
to carry on bnKlneaH In T/ismanla, A’ the ! 
registrar tboronpon removed lt« name j 
from the register. On May IB, 1025, 
the CO. contracted to sell t he said land to 
B. ; the land in question was 

still vested In the co., & there would he I 
a dtx;Iar»tioD that It could show a good 
niarkotable title . — He LAnon I’apeks, 
Ltd. & Bctton’s CoimucT (1025), 21 
Tos.L. R. 3.O.— AUS. 

PART V. SECT. 6, SUB-SECT. 8.-B. 

•t. Proof of charge — Note of ejreriiiion 
on abstract ofiUle..\—'B\nn r.AVESBRooK 
(1»0(0, 7 7’err. L. R. 10.— CAN. 

PARTY. SECT. 6. SUB-SECT. 10.— 0. 

• 1, Certificate that no arrears of 

income tax outstanding .] — The pro- 
duction of a certifleato midcr Finance 
Act, 1928, 8. 6. from the Revenue 
Oomm. that no arrears of Income tax 
were outstanding. If required hy the 
purchaser, Is an expense which, by 
Oonveyanolng Act, 1881. s. 3 (6), must 
be borne by him. as the contract of 
sale contained no provision to the 
contrary; — H opkins v. Gicoohkcian, 
119811 1. R. 135.— m. 

PART VI. SECT. 1, SUB-SECT. 2.— A. 

1516 U. .1— The right to 

possession in the purchaser is not a 
necessary incident to an exoou^iy 
eontoiot for the sale of land. TOs 
fight w ungins tu th© vendor until full 


payment of the ;.urobaso prlct5, uuloss 
cxprcHB I>^ovl^iloll to tho contrary Is 
made In the contract. -M a nhkll j’. 
Smith, (19311 1 \V. R. 5(53. CAN. 

ag. What amounis to possession — 
Aetunl occupation o/perf.] — MoKiNNON 

V. MrllovAT.i) (1807), 13 (Jr. 152. — CAN. 

ah. /tight to wmsession as agninut 

transferee of tow/.)- -I’lt.f., a purehnsor 
under an agrtHuiictit for the sale, of 
land which provided that ho should 
have the rltrht to linmedlato posHcwloii, 
entered Into posHCHslon He filed a 
coivrtf, plaliolng an Interest as owner 
under the agwioment. Tho vomior 
assigned the » 4 rn?oment to the .M. li. (. o. 
A sulisenueiitlj' transferred the land 
to deft. CO. which obtained a ceillficmc 
of title snblect to the (ovaii, but 
Acqninh no rights under the agrecuncmt 
for sale. 1 ’Itf . ha>i rig left the jirc » perty , 
deft. CO. put deft. Into p“rtH‘*HMh>n 
without the knowledge or enuHent of 
pltf. Pitf. entitled to a 

Judgment dwlarlng him entltlwl to 
immediate possoHsioii of the property, « 
was entItUvl also to damages for tlio 
wrongful user of hia land, such damages 
to be calculattcd tfe allowed up Uy & 
inclusive ot the day of th© entry of tho 
iuclgment,- — W addkti* v, GbaV'C.amI*- 
BEJ.U Ltd. a ScAiiHuw. 119291 3 
D L. K. 488 ; 2 W. W. R. 11.3; 23 
s 'l. n. 527 : rersp.. 119291 2 D. L.At. 
362 ; 1 W. W. R. 241.— CAN. 

PART VI. SECT. 1, SUB-SECT. 8— B. 

■1. Cfwenant to leave impre/vem^e-— 
LiaHUty for renumd of htmse .] — Under 
an agreement for the sale of land, the 
regi&tcnMl owner being the vendor, me 
purchaser agreed for lilmself, hte 
assigns, etc., that all improvements 

A 


phuwHl on the land sliould remain 
thuroon A not be removed or destroyed 
until final payment for tho land had 
boon mailo. Deft. I‘.. the aMHignoo of 
tho Tmve.haa<>i, hiillt a hoiwo on the 
land. I’. Hold the houHe to deft. 
wh»> was Ignorant of the ttM-ms of H»Id 
agreement . Tho hoiiHo, although built 
on Hklds. wttH found Ui have btTiome In 
fuel A within the Intention <5f the agree- 
ment purl of the Koll tit the time, of tho 
Halo to H. The vmulor otitaliiod a final 
onler for *' forccloHun',’* but before it 
wfiH granted H. bail removed tho hoUHo 
from tli 4 » land A ndused to return It 
Held : both d(dt,H. were llablo In 

damages to the v< nd or for the vaino or 
the houMo at the time of its rmnoval. 
all bough it was rio( Hhown that the 
land was worth less than the amount 
owing t,o the vendor under Mio agreo- 
merit for sale. — C anadian Kv. 

(^o. W. I'RICKKIT & HlIOWALTWlt, (l»301 

2 W. W. II. 65; 3 D. L. U. 800.— 

CAN. 

PART VI. SECT. 1. SUB-SECT. 5. 

g I, Tares— -ComjuisUion loith 

revenue auUiorUies — 

V. nCNTBR (1928). 39 B. 0. R. 390.-- 

CAN. 

n J, To krunnUdge of vendor — 

Effect of sale on aclitm fftr warc/iaw- 
mnney.] — Resp., ropresontlng the 
vendor, mn^d applt., representing the 
purchaser, for the balance of the. uri^ 
of sale of a certalu naitsel of land. 
The latter deniini his UabllltT on the 
ground tliat the property could not Iw 
^nsferrod to him by the vendor as it 
had been sold for unpaid taxes ; but 
the vendor contended that the puT' 
chaser was still bound because the sale 
of tho property for taxes was due to 
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1681. Add. Annotation Oxford Corpn. v, 

Oxford Electric Co. (1930), 143 L. T. 577. 

1640. Add. Citation [1928] Cb. 340. 

1656. Add. Annotation: — Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 


1682. Add. Annotation: — Refd. Oxford Corpn. v. 

Oxford Electric Co. (1930), 143 L. T. 577. 
1716. Add. Annotation : — Refd. Re Fenton. Ex p. 
Fenton Textile Aissocn. (1930), 99 L. J. Cn. 
358. 

1786. Add. Citation [1927] B. & C. 11. 137. 


Part VII. — Vendor and Purchaser Summons. 


1802. Add. Annotation : — Consd. Clayton v. Clay- 
ton, [1930] 2 Ch. 12. 

1822. Add. Annotation: — Refd. Flexman v. Cor- 
bett, [1930] 1 Cb. 672. 


1823. Add. Annotation : — Refd. Johnson v. Clarke, 
[1928] Ch. 847. 

1832. Add. Annotation: — As to (2) FoUd. Charles 
Hunt, Ltd. V. Palmer (1931), 76 Sol. Jo. 625. 


Part VIII. — Remedies under an Uncompleted Contract. 


1044a. 8. P. Werterman v. Pantltn (1900), 3 
Soton on Judjfments & Orders, 7th ed. 2218. 
^nnotafton Polld. Olde v. Olde, [1904] 1 Ch. 36. 

2006. Add. Annotation : — Refd. Wilson v. Balfour 
(1929), 46 T. L. R. 025. 

2009a. .] — Bernard v. Williams, No. 

2182, post. 

2013. Add. Annotation : — Dbtd. Bernard v. Williams 
(1928), 139 L. T. 22. 


2014. Add. Annotation : — ^Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2049. Add. Annotation : — Refd. Re Sand well Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277. 

2061. Add. Annotations : — Consd. Re Sandwell 
Park Colliery Co., Held r. The Co., [1929] 
1 Ch. 277 ; Lock v. Bell (1930), 69 L. Jo. 219. 
Refd. Bernard v. Williams (1928), 139 L. T. 22. 


the failnre by tbe ptucbaper to pay 
them as covcnantea ; — IJdd : rosp.’s 
action should be dismissed. The 
vendor was aware that the taxes had 
not been paid Sc was looking to the 
purchaser ror the money wbortwlth to 
pay Uiom ; he had alrt^ady cjollecicd 
some rent for the property which he 
was boldtnR as a credit against the 
taxes, & it can bo inferred that the 
vendor anticipated that puyinents on 
account of taxes, when made, would 
pass througli Ids hands. When, thcio- 
roio, the properly was sohi for taxes, 
It was not ht.icMuso the vendor was 
misled into a bcillef that t.hc purchaser 
Jiad paid or intended to pay the taxes ; 
the vendor had been notllled, 
prtJVlouHly to the s»Ue for taxes, that 
the purchaHer roiiiidlated the contract 
& was looking for a mfutid of his pay> 
menta, & In withholding payment of 
the mnideipal claim tho vendor acted 
deliberately, with a full knowledge of 
tho faots. — Koval Tiicot Co. v. 
Kennkov, [19301 S. O. R. 602 ; 4 

I). L. R. 808.— CAN. 


o i. .1 — Every vendor & pur- 

chaser of land situate in Alberta must 
bo held to have contracted with 
reference to Un<*arnod Increment Tax 
Act, &, in the nhso!»ec of an n.^euicut 
to tho contrary, there is implicHl in an 
agreement for tho sale & purchase of 
such land an obligation on the vendor 
to pay or cause to be paid the portion 
of the tax i>ayublo in respect of any 
increase In value prior to the making 
of said agroojnent, or, at least, there is 
implied an agreement by the vendor 
that, if the pTirohaser pays the vendor’s 
portion of the tax, the piirchaaor will 
be ontltlod to recover It from him. — 
Canadian American Trust Co., Ltd. 
& Central i^ROPFUTiPfl, Ltd. v. 
McMuli.RN. 11929] 3 D. L. R. 867 ; 2 
W. \V. K. 29Ai 24 AlU. L. R. 158; 
rresp.: [1929] 2 D. L. R. 566.— CAN. 


PART VI. SECT. 2. SUB-SECT. 1— A. 

sm. Lease by jntrchascr.\ — A lease 
given by a person with oidy a limited 
right, e.g. a purchaser under an agree- 
ment for sole, must be subject to the 
infirmities or limitations of his own 


title. An assignment, by the pur- 
chaser, of bis lights under tbe agree- 
ment to purchase cannot convey the 
interest which he had vested in his 
lessee liy the lease, & the fact that the 
assignment Is to his vendor makes no 
dIJTcmjcc In this respect. — Lindsay 
e. Gibbonby. 11931] I W. W. R. 728 ; 
remg., [1931] 1 W. W. R. C18.-~CAN. 


PART VIII. SECT. 1, SUB-SECT. 1.— A. 

k (p. 221) i. liemiisites of 

valid caticdUUion notice. } — Brow^v v. 
Roberts (1912). 17 B. C. R. 16.— 

CAN. 

o (p. 223) i. .]-- 

Hamilton v. Taylor (1919), 47 

N. B. H. 116.- -CAN. 

aa I. On liability of defendant 

for rosis.] — Where a vendor suing for 
specific performance, personal judg- 
iiicnt, & In default of payment tho 
usual relief by w-ny of caucellatlon 
elects iminodiately on boc^oinlng en- 
titled to Judgment to take a Judgment 
for o^iiicellation, a provision for pay- 
ment of costs by the deft, personally 
on his failure to redeem should not 
owlinarlly bo included in tho Judgment, 
at least where deft, has not defended 
the action.— B eaton r. Hambicki 
(M an.), [19291 1 D. L. R, 982 ; 1 

\V. W. K. 37.').- CAN. 

ee i. .] — In an action to have 

an Hgt^emout for the sale of laud 
deolarod detemdued & the payments 
made thereunder forfeited : — //cW ; 
a defaulting purchaser who is persisting 
in his default & refusing to perform his 
contraot ctmnot have any relief under 
the oouitable Jurisdiction of the ct. ; 
therefore dofts. were not entitled to 
have tho moneys paid under the agrt^e- 
nient returned to them. — O uomt'on r. 
OsErBEQiTY, [1931] 1 W. R. 604 ; 
2 D. L. R. 996.— CAN. 

sm. Vendor unable to give title — 
Through purchaeer's acts — Liability of 
purchaser under contract .] — Wilkin v. 
Brown (Alta.), [1927] 2 D. L. R. 87.— 
CAN. 

sn. Time allowed purchaser to make 
good drfavU — Dependeiit on eircum' 


stances.] — Sinokr v. Garrett, [1929] 
4 D. L. R. 132 : 2..W. W. R. 201 ; 41 
B. 0. R. 160.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— A. 

1971 X, .] — In an action 

by a piutshasGr to have an agreement 
for the .sale of land declared rescinded 
& for tho return of a sum of money 
paid thereunder & anotlicr sum, which 
was an amount realised by tho vendor, 
out of grain sold from the land, in 
excess of the interest payable under 
the agreement : —Held : the two items 
should be considered os a deposit & 
as part of the cash payment respoc- 
tivoly, that the piu’chuser had in fact 
abandoned the land, & that through 
the failure of the purchaser to com- 
plete the vendor had suffered loss In 
an amount In excess of tho aggregate 
of said sums. Therefore, although tho 
declaration of rescission, which was 
also asked for by deft., was grranted, 
the claim for the return of tho money 
w’os dlsniiasod. — K wara ». ITpkr 
(M an.). [1930] 1 D. L. R. 83 ; [1929] 
3 W. W. K. 392.— CAN. 

a i. Default by vendor — f*rior 

to default by purchaser.] — Rot»ERR & 
Brown v. Hazelhurst, 11930] 2 

D. L. R. 009 ; 65 O. L. R. 81.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— 
C. (b). 

o. lievsd.. 33 O. L. R. 78. 


PART VIII. SECT. 2, SUB-SECT. 3.— 
C. (a). 

2062 i. Misrepresentation — Of agent 
of vendor .] — Where the ground of 
rescission or a contradl for the purchaao 
of land Is tho fraudulent misrepresenta- 
tion of the agent of tbe vend«»r, Sc. 
therefore, in law of the vendor himself, 
the purchaser is entitled to restitutio 
in integrum from tbe vendor & there- 
fore even though a deposit under the 
contract has been paid to the agent aa 
“ stakeholder *' the purchaser is en- 
titled to an order for the4K*paynieut of 
the deposit by the vendor. — Hwixdlb 
V. Knibb (1929), 29 8. K. N. S. W. 
325 ; 46 N. S. W. W. N. 102.— AUS. 


VoL ZL.->Sale of Land. Cases 2080-~2806. 


2080. Add, Annotation : — ^Dlstd. Re Belcham & 
Gawley’s Contract. 11930] 1 Ch. 66. 

2087. Add, Arnwiafion : — Refd. Curtis Moftat v, 
Wbeeler, [1029J 2 Oh. 224. 

2151. Add, Annotation : — Refd. Ee Sand well Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277. 

2163; Add, Annotation : — Ae /a (1 ) Consd. He Sand- 
well Park Colliery Co,, Field v. The Co., [1929] 
1 Ch. 277. 

2182. To the existing paragraph add as follows ; — 
Sernbie : if time had not been of the essence, 
pltf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 
the contract. 

Add. Citation 139 L. T. 22. 

2199. Add. Anrwtation : — Distd. Re Belcham iV 
Gawley’s Contract, [1930] 1 Ch. 66. 


2215. Add. Annotation : — FoUd. Flexman v, Cor- 
bett, [1930] 1 Ch. 072. 

2220. Add. Annotation : — Consd. Re Belcham Sc 
Cawley’s Contract, [1930] 1 Ch. 66. 

2223. Add. Anjwtathn : — FoUd. Re Belcham Sc 
Gawley’s Contract, [1930] 1 Ch. 66, 

2224. Add. A^inotation : — Consd. Re Belcham Sc 
Gawley’s Contract, [1930] 1 Ch. 66. 

2242a. Part of purchase-money Sc 

money spent on improvements.] — (\)UN waix 
V. Williams (1701), Collos, 117 ; I E. R. 
209, H. K 

2287. Add. Annotation :■ Refd. (hirtis Mollat r. 
Wheder (1929), 98 L. J. Ch. 374. 

2306. Add. Annotatiojis : Retd, Curtis Motf at r. 
Wlioelor, [1929)2 (Ui. 224 ; Barnes v. Cadogan 
Developmonla, Ltd., [1930] 1 Ch. 479. 


PART VIII. SECT. 2, SUB-SECT. 3.~ 

0, (h). 

•o. Deposit paid—/*romsion for jmy- 
men* of further sum on fired dote — 
J^'ailute of purchaser to pa?/. ] — Held : 
although the voiidor haci ripithor 
executed nor ofIon.?cl to execute a eou- 
voyance ho was entitled to flu(! before 
comnletlon, inasinin h as the cont met 
tlxed a dcflnitu date for the payment 
& did not poHtpont' i. until completion 
or until after coinplet mn. — P kuimctit vl 
Trustee Co. u. Union Trustf.k Co. 
(1927), 28 S. Tl. N. 8. W. 222: 4.0 
N. S. W. W. N. 30.— AUS. 


PART VIIl. SECT. 2. SUB-SECT. 3.-- E. 

f i. .1— Where the ct. gives a 

purely equitable rtdlef as In the case of 
rescission of a oommet & r('pa>nnent 
of the moneys imld by tlie i)urrhas<'r, 
the moneys will carry Intert^st from the 
date of the payment tintil the date of 
I’cpayiriont, whenever repayment takes 
place, but will not cariT Interest 
ns A judgment. — S kinner v. James 
SYP fioNio V 18 IB 1 .K Mrawitres, fvm. 
a»27), 28 S. R. N. S. W. 20.— AUS. 

PART VIIl. SECT. 2, SUB-SECT. 3. ~G. 

»p. F<yrm of action .] — Clarke v. 
Anderson (1839), 4 Ont. Dig. 7210. — 

CAN. 

PART VIII. SECT. 3. 

m (p. 242) I. .1 — When a 

contract of sale & purchase Is put an 
end to by the vemlor on the purchaser's 
default, & it istiilent as to the right In 
that evtuit to I'elalii or rwover back 
iiiHtalmenls of the puix^hase-money 
nlimdy paid, the purchaser can n;cover 
them fix>m the vendor subject to the 
dednctiori of the amount of such loss 
as the vendor has suffered through the 
purchaser’s failure to coniplcte,— 
8TFn>HEveoN V. Uromlev, flii28) 4 
D. L. U. 737; [1928] 3 W. W. R. 370; 
37 Mon. L. U. 487.— CAN. 

o (p. 242) i. .]— Haoe.v v. 

Ferris (1915), 31 W. L. K. GOl ; 8 
W. W. R. 1039.— CAN. 

m (p. 24.3) I. liepudiaHon hy 

purchajirr .] — Where an agrt^ement for 
the sale of land is silent as to what is 
to become of instalments of purchase- 
money already paid on the cancellation 
of the contract, the purchaser Is not 
entitled to recover them from the 
vendor where the purchaser has re- 
pudiated or vohinlarlly abandoned the 
contract. — O re at Webt Ltfk AsB’tTS 
Cn. r. Prairie Developmevi'S, Lti»., 
119281 .3 W. W. H. not.— CAN. 

•P. On rancellnJinn- — \ece^sify for 
erpress a/jrerynenl.}-- Cronuolm v. Colk 
119281 3 D. L. U. 321.— CAN. 

PART VIIl. SECT. 4. SUB-SECT. 1. 

a I. Failure of vendor to perform 

condition — Cendilion to leave bond an 


property. ] — Fkkem a n v. M ax well. 
[19281 8. 0. (Ct. of Seas.) 082.-- -S(X)T. 

PART VIIL SECT. 4. SUB-SECT. 8.— 
A. (a). 

2151 vi. .1 — Tho agree - 

raent for sale ludd to ahow an intention 
to sell the miiierala 08 well oh the 
surface ; Hinee the vemior was 

unable to iiiuko title to the minerals, 
the purchaser was held entitled to 
liave tho vendor ‘a action for Hpceiflc 
performance tilHinlsMod & to Huccecd 
on his conuterelulm for ivsclssion. — 
Knkjiit SnoAR Co., Ltd. v. Weumtku, 
[1929] 4 I). L. U. 591 ; 2 W. W. U. 
fiO.’) ; 24 Alta. L. R. 174: revsd.. 

11930] B. 0. R. 518 ; 4 1). L. It. 343. 
CAN. 

st. Vendor unable, to {five title I*uhlie 

Works Art. 1908,r a. 1 10.]-- UeilAM v. 
IJAliDKBrt. (19271 N. Z.L. H. 722.- N.Z. 

awv I’lior sate to another purchaser.] 

Hui /.Y V. Malanchuk, 119311 3 
W. 59B. - CAN. 

PART Vli:. SIXT. 4.SUB SECT. 8— C. 

h i. Waiver.] — Wilcox v. 

Jewell, lli*3ii 'Z W. W. It. 4 GO; 2 
1). L. U. 873. CAN. 

PART VIII. SECT. 4, SUB-SECT. 3.— 
D. (a). 

p. Itevsd., 1.5 Bask. L. U, 410. 

r i. .] Walker v. 

ELLio rr, 1193111 D. L. U. 420. CAN. 

PART VIII. SECT. 4, SUB-SECT. 8. - 
D. (b). 

f I, jn cf:rtifirfde.s-~A(/ree- 

rnent to sell larul “ aa described in certifi- 
/vi/rs.”l -M^’Leav c. HTA.MiAitD Tin's m 

(ki.. [1931 1 1 W. W. R. 442 ; 2 I). L. It. 
4G3,— CAN. 

t i. Value, of crop.] -In ascer- 

taining whether an unfounded D'pre- 
BontaUon by n buyer op seller Is otkui to 
redress In any form, the irieaiiH of know- 
ledge of tho partlen imifit be i-misldered. 
If tin* rnisrepD' 'uitatlon is on a suldect 
pecullHrly within ibe knowledge, of I he 
party making H & t>e relied on by the 
otheV parl y it may !>e legally cowdsablc, 
but where the facts are not only avail- 
able to the other party but also ho 
applies or !« able tu apply uni'esirlcted 
means Injur>’, & Is not liidiicoil to 
withhold Inquiry, the, alleged iniM- 
icpresffntatlon is pmbably no more 
than " deahTs’ talk ” In which oarjh 
party fniin his own Htaiidpolnt of buyer 
or seller usually Indulges. 

A purclitiHcr of a farm sued for 
rascisslon of the contrai l of sale on the 
ground that ha had been Jmiueed to 
buy by the vendor's statement that 
the crop, v bleh was then cut included 
ill the sale liiit not yet thrcsheul, was 
worth a certain amount which, after 
thre<'b{ng, provi^i to bo oxwsslve, to 
tho extent of about two & a half times 

7 


its rtiul value. Tho Judge, who dealt 
with thi^ i‘(!present4(Uon as an limoceut 
one, decD*od reHotssion. & deft, ap- 
))oui(Hl : — Held : beenuse of t he appll- 
('at Ion of the above iirlneljde, ik also 
lu eaiisr! of the diOieuliy in lliullng that 
a rej>i\s(‘ntaiion of that kind was one 
wliieh was raully relied on by pltf. & 
went l«( the root of the contmot, tho 
appeol hlioiikl be n Hewed.* - Kahch v. 
rioHM;. 119301 1 W. W. R. 81G; .3 
1). J.. K. 017; 38 Man. L. R. GOO; 
/rr.sp., 119291 4 1). L. It. 809 : 2 

W. W. U. 073. CAN. 

PART Via. SECT. 4, SUB-SECT. 3. E. 

at. Joclrictivr. c<trcwinl-JHsfiosure 
<»/ •* build inij cuieiuml.**] Certain land 
was sold subject to a Htieetal condition 
t hat t.Jie sale wiis made " Miibjoet to 
the exi.-ib-g building eov»uiant which 
lU’ovldcH imte.r lUiu) Mud. no biiiUliiig 
may be eiys-ted vir.her than of brick or 
stone or ut, eo^l of lea Mian .il.'dio.” 
The liiilidlng covenant lut.er dtselosed 
on the tiMe finthcr p’-ovided, "8: no 
building .s(* ereclAid shall he used 
or oeenpied for any other iiiirposo 
than a private dwelling house - 
Held : t he phraso Iniildhig oovonant** 
did not iirimarilv denote a covenant 
dealing only with the coiiHtructloii of 
the bnlidliig. but included a covenant 
dealing with lU nser, & theraforu, 
thei'o was a snillcient diHolosure by 
the vendors.” SiiENKmNic i>. Ificw.so.v 
(No. 3) (1929), 29 H. 11. N. B. W. 377 ; 
40 N. B, W. W. N. 93. AUS. 

PART VIIl. SECT. 7. SUB-SECT. 3. 

0 j[, of hotel d> liccnrt.] — 

Hdd: the meti.siire of dainagCH was 
t.iui dilTeronee betwmui Mui jirhJe agreed 
U- tlif' value of the land consideml as a 
H(^eurity for rculi.Jng tin; ihdlcItMiey Jn 
the snm contraetf J l.>* bo paid, less the 
amount of the deI'o^it paid hy tlio 
pnrciioscr, & the net amount of tho 
eoiupensatfoii received hy the owiuu' 
under tho Llccmstnr' Act. — .S ijmmjciw 
r. Mockh, [1928] W. A. h. It. 11.5.-- 
AUS. 

PART VIIL SECT. 7, SUB-SECT. 4.— 
A. (0). 

2335 1. Ttevsd., 19 Alta. L. R. 478. 

»v. Auction fers.] -VXtt., at an 
auction of e4jiiaiii property, was 
declared tho purchnser, fic he thereupon 

f mld the deposit & the auetioneer’s 
eoH, 08 provided by the eoiKlltlons of 
sale. Tuese conditions contained one 
in the usual form etiubling the vimdor 
D'seind the contract if the purehosor 
made any objeetlon or roquisltioa 
which tho vendor was unaiiU.' or un* 
willing to nunove or comply with. 
The Kale brake down following tho 
vendor’s reply to a requisition of tho 
purchaser, the vendor having oddod 
that If the purchaeer insiaiecr ou tho 
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2866. Add, Annotation : — Refd. Benmrd v. WiUiajns 
(1928), 139 L. T. 22. 

2867. Add, Annotation : — Refd. Curtis MoJffat v, 
Wheeler, [1929] 2 Ch. 224. 

2879a. .] — Re Dukba.nt & Stoner 

(1881), 18 Ch. D. 106 ; 46 L. T. 863 ; 30 
W. R. 37, C. A. 

Annotations lie No>Rion*i Truets (1882). 23 <3h. D. 

181 : Miller V. Collins. fl896] 1 Ch. 673. 

2882. Add, Annotation : — Refd. General Medical 
Council V, 1. 11. Oomrs., English Branch 
Council of General Medical Council v. Same 
(1928), 139 L. T. 226. 

2459. Add, Annotation : — Ae to (3) Refd. Blay v, 
Pollard 6c Morris, [1930] 1 £. B. 628. 

2475. Add, Annotation : — Refd. Curtis Moffat v, 
Wheeler, [1929] 2 Ch. 224. 

2475a. Consent In favour of specified 

nominee.]— On a sale of leaseholds by an 
original lessee, completion in favour of a 
solvent nominee of the purchaser can be 
cnforc^^d, unless it is shown that the sale was 
m^anted upon considerations purely personal 
to the purchaser, but the purchaser must Join 
in the assignment for the purpose, of 
guaranteeing the performance of the 
covenants. 

Pltf. CO. agreed to purchase from deft, 
property of which deft, was under-lessee. 
11 er underlease contained a covenant not 
to assi^ without the under-Ieiwor’s consent, 
not to be withheld in the case of a responsible 
assignee. The under-lessor refused a licence 


to assign to pltf. co., but deft.’s solrs. were 
inform^ that a licence would be grantee 
to complete in favour of a specified nominee. 
The licence was in fact available, but, deft, 
never formally applied for it ; & ultimately 
her solrs. returned the deposit paid by pltf. 
co., who thereupon brought this action for 
specific performance : — Held : deft, could 
1^ compelled to complete in favour of the 
specified nominee. 

Lord Cairns indeed seems to have con- 
sidered that, if the phrase [subject to the 
title being approved by our solrs.] meant 
what the Ct. of Appeal thought it meant, 
it would follow that the purchaser was at 
liberty through the medium of his solr. to 
decline the title from mere caprice ; but none 
of the judges accepted this ei:treme view. 
It is reasonable, they thought, to imply good 
faith as a n6C6ssai*y ingredient. On the 
other hand, it seems to be putting an undue 
strain on the words to construe them, when 
used by a lajrman, as connoting not the 
approv^ of his own solr., which is their plain, 
ordinary meaning, but the decision of a ct. 
of justice after an unknown delay &> at an 
unascertainable cost (Maugham, J.). — Curtis 
Moppat, Ltd. v, Wheeler, [1929] 2 Oh. 224 ; 
98 L. J. Ch. 374 ; 141 L. T. 638. 

2580a. Right to give directions as to application of 
purchase-money r— Application of Law of 
Property Act, 1925 (c. 26), s. 27 .] — Re 
Wight & Best's Brewery Co., Ltd.'s 
OoNTRAcrr (1928), 73 Sol. Jo. 76. 


requisition ho would rt>soind the ooii- 
traotp purNuant t<j tbo conditions of 
sale. This reply wa«, in the opinion 
of the ct., neither capricions nor un- 
reasonable. The purchaser replied 
statinff that ho insisted on his objection, 
& that ho required the vendor to nduni 
the deposit & the auctioneer’s fees. 
The vendor returned the deposit, but 
not the auctioneer’s fees, & the pur- 
ohaser subsequently sued the vendor 
for the amount of them Held : as 
the only way in which the purohasor 
could recover those fees was as damogres 
for breach of oontraot, Sc as there had 
been no breach of eon tract on the 
vendor’s part, the olaim failed. — 
M’Mahon V, Gaffney, [1930] I. R. 
67C.--IR. 


PART IX. SECT. 1. 

■w. What passes by conveyance .,] — 
Bullrlinm orocte<i by t he owner of land 
for use In the making of bricks held to 
form part of the realty, although some 
of them wore attached to the land by 
nothing but their own weight. They 
therefore became the protwrty of deft, 
who btxianie registered owner of the 
land in pursuance of the purchase 
thereof at a tax salo under the Ashors- 
incnt Aot. Certain machinery in said 
buildings was also hold part of the 
realty. — MoCi’TrHKON r, Liuhtfoot, 
[19281 2 W. W. R, 240.— CAN. 

•X. — — .1 — Wire fencing & fence 
posts erocted or completed by the deft, 
while "he occupied land, prc\*lously 
rented' to him. as purchaser tmder an 
instalment agreomont made with the 
Crown hold to have become part of the 


soil. Sc therefore, to have passed to 
the Crown when the deft, gave up the 
agreement & surrendered all his interest 
in the land to the Crown, Sc to have 
become subsequently the property of 
the pltf. when ho purchased the land 
from the Ctowtx. — Larocheli.b r. 
Marchakd, [1028] 3 W. W. R. 731.— 
CAN. 

PART IX. SECT. 5, SUB-SECT. 1.— 
E. (a). 

■y. Description by reference to mon«- 
menls .\ — Apart from special statutory 
pi-ovlsions, the description in a convey- 
ance of land is to be construed by 
reference to the monuments on the 
ground. — McDonald v. Enudssn, 

^ 3 D. L. R. 242 ; [1928] 2 W. W. 
.—CAN. 


PART IX. SECT. 8, SUB-SECT. 8.— A. 

■z. Crop -payment plan— -Conversion 
of crop — Liability of purchaser ,] — 
GROVE^ V. Hctll (Alta.), [1926] 2 
D. L. R. 840 ; [1926) 1 W. W. R. 910. 
—CAN. 

. ta. Agreement by purchaser to pay a 
certain sum dt to take over a loan of 
specified amount — Loan of smaller 
amounl — Subsequent agreoment by pur- 
chaser to pay differenoe — Action for 
balance of purchase pries ,] — Lonok)- 
BARDT V. Larkin (1028), 28 8. R. 
N. S. W. 248 ; 45 N, 8. W. W. N. 64.— 
AU8. 


PART IX. SECT. 8, SUB-SECT. 8.— 
B. (o) i. 

I, I, £^ect of death of agent ,] — 

(1) In view of the course of dealing 


adopted by the parties to an agiuoment 
for the sale & pmuhase of land : — Held : 
a private banker, to whom the pur- 
chaser made the cash payment & the 
payment agreed to bo deposited pend- 
ing the clearing of the title, was a 
trustee owing duties to both parties. 
(2) A clear title was obtained by the 
banker & delivered to the purchaser, 
but before the vend(»r obtained pay- 
ment from the banker of the full 
amount of the purobase-pHoe deposited 
with him the banker died Sc his office 
closed its doors. The vendor, having 
failed to obtain the balance of the 

S urchaso-moncy, sued the purchaser 
lerefor : — Held : the loss which had 
occurred must be home by the vendor. 
— Stufpco V , FahNj [1031 ] 1 W. W. R. 
268 ; 2 D. L. R. 237.— CAN. 


PART IX. SECT. 8, SUB-SECT. 8.— 
B. (e) ii. 

2632 i. Authority to receive purchase- 
money .] — Where the vendor’s solicitor 
appr«>priated the purchase -money to 
his own use ; — Held : the solr. was 
agent for the vendor, who must bear 
the loss. — C hkkssman v. Corey (1913), 
13 £. L. R. 469 ; 15 D. L. R, 445.— 
CAN. 


PART IX. SECT. 8,^SUB-SE0T. 8.— 
D. (•% 

■b. Conveyance to trustee — Agreement 
for sale by huldera of equiieUile eStaie — 
l*arty entitled to purchase-money ,] — 
DRArsB V , Radenhurst (1892), 21 
8. O. H. 714.— CAM. 




VoL XL— Sale Qt Lud. CkMt 8571— 870fe. 


Part X. Title 

2671. Add. AnnotaJtion: — Consd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 

2676* AdA, Annotation : — RMd. Clayton v, 

Clayton, [1930] 2 Ch. 12. 

2588. A^. Annotaiion: — Consd. 'Clayton v. 

Clayton, [1930] 2 Ch. 12. 

259.68. Statutory acknowledgment^-Purchase from 
administrator.] — In view of Administration 
of Estates Act, 1925 (c. 23), s. 30, which pro- 
vides for the indorsement, after Jan. 1, 


Deeds. 

1920, on the probate or letters of adminis- 
tiation of notices of assents or conveyances 
of a legal estate by a personal representative, 
a purchaser of re^ estate can now require a 
vendor to include a probate or letters of 
administration in such statutory acknow- 
ledgment for production & delivery of copies 
of muniments of title as the vendor may be 
bound to give. — lie & Pickersoux’s 

Contract, [1031] 1 Ch. 611 ; 100 L. J. Ch. 
267 ; 144 L. T. 636. 


Part XI. — Position of Parties after Completion. 


2614* Add, Annotaiion : — Refd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

2615. Add, Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2618. Add, Annotation : — Consd. Grant v. Edmond- 
son, [1931] 1 Ch. 1. 

2628a. Covenant for joint user of cistern — Con- 
struction.] — SlKY V, Appleyard (1855), 24 
L. T. O. S. 3i0. 

2625. Add. Annotation : — Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

2646. Add, Annotation : — Refd. Chaisworth 

Estates Co. V. PcweU, [1931] 1 Ch. 224. 

2666a. .] — jRe SuNNYFiELD, [1031] W. N* 

218 ; 172 L. T. Jo. 342 ; 72 L. Jo. 309. 

2667. Add, Annotation : — Refd. Grant v, Edmond- 
son (1930), 143 L. T. 749. 

2688a. .] — Stkvens v. ^ Co., 

Ltd. (1929), 167 L. T. Jo. 178 ; 67 L. - 223 ; 
[1929] W. N. 63. 

2698. Add, Annotation : — Consd. Sunderland ^ 
South Shields Water Co. v. Hilton (1928), 9V 
L. J. K. B. 616. 

2700. Add, Annotations : — Distd. Sunderland & 
South Shields Water Co. v, Hilton (1928), 97 
L. J. K. B. 616. Refd. Towle v. Improved 
Industrial Dwellings Co., [1931] 1 K. B. 263. 


2701a. Covenant against building bungalow — 
Meaning of “ bungalow.*’] — A conveyance 
cont>ainod a covenant by tlie purchaser “ not 
to erect more than one bungalow on the piecq 
of land conveyed : — Held : a bungiUow was 
a building of which the walls, with the 
exception of any gables, were no higher than 
the ground floor, of which the roof started 
at a i>olnt substantially not higher than 
the top of the wall of the ground floor, & that 
it was immaterial in what way the space in 
the roof of the building »t> constructed wm 
used. -WAiin v. Patekson, [1929] 2 Ch. 396 ; 
46 T. h. li, 619 ; 98 b. J. Ch. 446 ; 141 L. T. 
083. 

2705a. — - — .] — PItf. iV. deft-, both derived title to 
their respective properties from a common 
mlecesHois who on [lis own purchase of 
oth properties in 1876 covenanted with his 
vendors not f-o erect any dwelJingdiouse at 
a less cost )jrice t-Jian i^800, or any pair of 
semi-detached viUas at a less cost price than 
ii^l,20(). in 1927 deft, built houses at prices 
exccKjding these amounts, but the houses, 
owing to the great iiaji’ense of hiiilding prices 
since 1876, were nt)l of the type indicated by 
the prices of that ^hilo - Held : deft, laid 
not brokcsn the 1876 covomints, which, on 
construction, related to the building prices 


PART XI. SECT. 2, SUB-SECT. 1. 


q. affd - 119281 3 D. L. R. 491 ; [1 928] 
W. W. R. 307 ; 23 Alta. L. R. 474.- 


2 

CAN. 


•0. Oovenanf aoairuA aaslunment — 
Waiver,] — Pkikopk r. Paisnkr, 
Bmoimviax v. I^ikoff, (11)29] 4 
D. L. R. 1077 ; 1 W. W. R. 931 ; 38 
Man. L. K. 151.— CAN. 


PART XI. SECT. 2, SUB-SECT. 3.— B. 

n i. CovenafUJor supply of water. ] 

— Rosamund v, Forqib (1871), 18 
Or. 370.~~CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— B. 

2666 viU. .J— Wanek v. 

Tholb. (192812 D. L. R. 793 ; tl928] 1 
W. W. R. 903.-~CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a! 1. 

d I. ** Sunroom ** — Whether 

fierandah or porch.} — He Campbell & 
CowDT. (1928J 1 D. L. R. 1034 ; 61 
O. L. R. 545.— CAN. 

d U. ** Duplex house *' — Whether 

detached reHdence.] — Be Toronto 
Qbkxbal Tbustb Oorfn. & Crowley, 
(1928] 4 D. L. R. 609 ; 62 O. L. R. 
693.— CAN. 


PART XI. SECT. 2, SUB-SECT. 4.— 
C. (a) U. 

iz. Cftvevunt to erect " house '* — 
Garaue.] -~\*li(. & another Hold ecjrtalii 
property to deft. HUbJect to the con- 
dition that deft, ercjct a houw of certain 
value thereon which would not be 
witldn leKH than six feet fioni t he we^nt 
side of the lot so sold : -/ic/d .* the 
word “ hoiiH<3 ” as so used Included the 
ordinary outbuildings, &, thereforf,*, 
pltf. was entitled to an liiluiKdlon 
roHtralnfnfir deft, twim proceeding with 
the building of a garage. — M iujken 
V. Yonxo. 119281 3 W. W. R. 547: on 
avneal, 11929] 3 I>. L. R. 64 ; 1 W. W. R. 
213 ; 23 S. h. R. 370.— CAN. 


PART XI. SECT. 2. SUB-SECT. 4.— 
C. (a) lii 

2698 I. What condiltdea breach — 
TtfstricHon to sinyle dwellina — Hlork of 
building two storeys In 
height A stnictumily dl vidc<l Into eight 
seli-oontaincwl flats, with a carriage- 
way or passago In the middle of the 
building. 4r a roof as one oonstmcthmal 
unit over ell, & having the entrances 
to all the flats coiitoinod In a common 
portico, constitutes more than ** one 
bni^ ** within the meaning of a 
oovenant not to ereot more tnan one 


9 


house. — A’x p. Hum Stanuaud Con- 
RTIlUf-TUlNR, JiTD. (1928), 20 8. H. 

N. H. W. 274 ; 46 N. 8. W. W. N. 75. - 
A US. 

2698 11. — Where 

the lots In u cortain township had all 
boon soil! Kubjeot to the eoiidltlori 
(tnbr alia) that •* 11) o said lf»t Is sold 
for residential nnrraw.H only & the 
purf^haser shall ha' c ur» right to sub- 
divide or twinsfcr an,’ port.lon of the 
lot aforesaid, but on tlic eonlrary shall 
only have the right to erect one 
rfMidciice with the neemwiry out- 
buildings & ncc<Msorics on the stiid lot " : 
— field ; the crfs^tlon of a block of 
flats upon a hit was problbit-od by the 
COildlUon.--'rUANRVAAL CONSOLIDATED 
Land & ExPwniATioN Co., l/n>. v, 
Black, (19291 A. D. 4,04.— S. AF. 

PART XI. SECT. 2, SUB-SECT. 4.— 
G. (a) iv. 

n I, .] — Jif, EOIJNTON 

& HEDKOUD Park intBSIlYTEBlAN 
Church, 119281 1 D. L. ii- 354 ; Gl 

O. h. R. 430.— CAN. 

PART XL SECT. 2. SUB-SECT. 4.— 

0. ia) V. 

p. Hevsd,. (19301 3 W. W. K. 185. 



Oases 270Ba— 29S8b. Ekolish and Empibb 

ruling at the time the houses were actually | 
erected.— "G« ANT v. Dkuwent, [1929] I Oh. ' 
300 ; 98 L. J. Oh. 70 ; 140 h. T. 330 ; 93 
J. P. 113 ; 73 Sol. Jo. 50 ; 27 L. G. R. 179, 
C. A. 

2751. Add, Annotation : — Consd. Grant v. Edmond' 
eon, [1931 J 1 Oh. 1. 

2757. Add, Arinoiaiionft : — Consd. Southwark 
Revenue Officer v, Hoe (R.) & Co. (1030), 143 
L. T. 644. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 466. 

2776. Add, Anvofation : — Apld. Ooplovitch 
Williams (1929), 73 Sol. Jo. 484. 

2770. Add, Annolaiion : — ^Refd. Grant v, Deiwent, 
[1928] Ch. 902. 

2785a. .] — Tn an action to enforce restrictive 

covenants against a purcliaser witli notice, 
*bound only in equity, the deft, relied on two 
equitable defences, namely : (a) A general 
change in the character of the neighbourhood ; 
(b) An allegation that this change was 
brought about by the acts or omissions of 
the pltfs. or their predecessors : — Held : 
(1) in order to succeed on the first ground 
deft, must show so complete a change in the 
character of the neighbourhood as to render 
, the covenants valueless to pltfs., so*tha.t an 
action to enforce them would be unmeri- 
torious, not bond, fide, & merely brought for 
some \ilterior purpose ; (2) in order to 

succeed on the second ground deft, must 
make out a sort of estoppel by showing that 
pltfs.* acts & omissions were svich as to justify 
a reasonable persot: in believing that the 
covenants were no longer enforceable. 
(3) In order to keep their estate purely 
residential pltfs.* predecessors had imposed 
covenants preventing any house being used 
“ otlierwise than as a private dwelling- 
house.” They or pltfs. had, however, 
licensed a number of schools, some blocks of 
flats, a hotel, in certain exceptional 
ch'cumstances, three boarding houses, & 
without pltfs.* knowledge about half a dozen 
other boarding houses were being carried 
on in the area, which, however, still remained 
mainly residential ; — Held : these acts & 
omissions did not prevent the pltfs. from 
restraining deft, from using his house as a 
guest house. — C hatsworth Estates Co. v, 
Fewell, [1931] 1 Ch. 224 ; 100 L. J. Ch, 52 ; 
144 E. T. 302. 

2807a. Action to enforce restrictive covenant — 
What Included — Exercise of power of re-entry 
of leasehold premises.] — An action by a 
reveiiiioner to recover possession of lease- 


Dioest Sotplement. 

hold land, under a power of re-entiw, for 
breach of a restrictive covenant contained 
in the lease is not a ” pi'oceeding by action 
... to enforce a re.strictive covenant ’* 
within Law of Property Act, 1926 (c. 20), 
B. 84 (9). The ct. therefore will not stay such 
an action to enable the deft, to apply to the 
authority i*eferred to in the section for an 
order modifying or discharging the restiic- 
tion which is the subject of the. action.— 
IvBAGH V. Harris, [1929] 2 Ch 142 ; 98 
L. J. Ch. 280 ; 141 L. T. 608 ; 46 T. L. R. 
319. 

2807b. Application for discharge.] — Re Sunny - 
FIELD, [1031] W^ N. 218 ; 172 L. T. Jo. 342 ; 
72 L. Jo. 309. 

2809. Add, Annotation : — Refd. Grant v, Edmond- 
son, [1931] 1 Ch. 1. 

2922. Add, Annotation : — Consd. Lawrence v, 
Cassel, [1930] 2 K. B. 83. 

2022a. .] — ^By an agreement in writing 

deft, agreed to sell to pltf. a plot of land, part 
of a building estate, with a dwelling-house 
thereon in course of erection, & to complete 
the dwelling-house in accordance with plans 
of other houses, with fittings similar in all 
material particulars to those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work done or to bo done by 
deft, in the way of completing it or other- 
wise. Pltf. brought an action for breach of 
the agreement, alleging *^that deft, had 
thereby contracted that the builders* work 
I should be carried out in a proper, efficient, & 

I workmanlike manner, A that the materials 
j used should be lit & proper for the purpose, 
& aveiTing that none of these terms or con- 
1 ditions had been fulfilled : — Held : the 
I agreement to complete the house being 
collateral to tlie deed of conveyance was not 
merged therein &, breaches of that agreement 
I having been proved, pltf. was entitled to 
recover. — L awrenoe r. Cassel, [1030] 2 
K. B. 83 ; 99 L. J. K. B. 526 ; 143 L. T. 291 ; 
74 Sol. Jo. 421, C. A. 

Annotation : — FoUd. Miller r. Cuimou Hill Ettlates, Ltd., 
11931] 2 K. B. 113. 

2022b. .] — In a contract with builders 

or wdth the owners of a building estate for 
the purchase of a h<&use to be erected or in 
coui’se of erection, there is an implied 
warranty by the vendors that tlie house 
shall be built in an efficient & workmanlike 
manner & of proper materials, & that it 


PART XI. SECT. 2, SUB-SECT. 4.— 
D. (a). ■ 

ta. JW'tiicc Wider I Property Law Act, 
1908, 8. 94.]™MrCON.NKLL V, Mc> 

Coii.MirK, (19291 N. Z. L. K. flCO.— 

N.Z. 

PART XI. SECT. 2. SUB-SECT. 6.— A. 

■0. IV hot amonfila to — Security bond 
umiertok'inff #o ctnnjiensaie pvrehaffer if 
lawi tahni — Covenant of indevmity — 
Aot e.orenoni for title.] — Natksa Van- 
njyan V. Gopalahwami MI'UALIAR 
(19271, 1, L. II, 51 Mad. G88.— IND. 

PART XI, SECT. 2, SUB-SECT. 6.— 
B. (d). 

f J. — Vandbuiburoh tJ. 

VanaisTINK (1837), 5 O. tf. 454.— 

CAN. 


PART XI. SECT. 2, SUB-SECT. 5.- 

C. (a). 

sd. Implied covenant for quiet enjoys 
ttunt.]— Deft., beiug reRistei*eti under 
l>antl Titles Act ns owner in fee of n 
parcel of laud, sold & conveyed it to 
B. wbo, with deft. *8 knowledtfe, sold 
8r conveyed it to pltf. The two con* 
veyances wore not registered; & deft, 
knowing that ho had no lon^r any 
interest in the land, & that pltf, was 
the tjruc owner, executed a conveyance 
or transfer to H., & thereby (R. having 
regi-torod hia tnuiKfer) uTougfully 
deprived pltf. of his title : — Held : 
ossumlng that R, purchased in good 
faith & without notice, so that pltf. 
could not recover U\e laud, pltf. \vas 
entitled to recover damages from deft. 
— GUKST V, CocHLXN, [lM»l 3 D. L. R. 
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lUO ; G4 O. L. U. 1G5. - CAN. 


PART XL SECT. 4 , SUB-SECT. 1. 

se. Execution — Whether ** liQuui 
assets " within Land Titles Act, s, 94. J 
— Nortu V. Lauwkrysskn (Alta.), 
[1927] 2 D. L. R. 758 ; [1927] 1 

\V. W. K. e87.— CAN. 

ftf, lireach of warranty — Recovery of 
damages,] — Damages ai^e rcciwemblc 
by a purchaser for breach of an oral 
coilatcrul warranty made on a sale of 
land, even though he made payments 
on oooouut of the purchase-price & 
accepted a transfer of title after haviug 
become aware that the waivauty had 
not been fuldDed. — G rkexwell v. 
JOH.VSTON, 119301 3 W. W. R. 181 ; 
4 D. L. R. 1020.— CAN. 
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shall be fit for habitation. — Miujuk v. 
Cannon Hill Estates, IjTD., [1931] 2 
K. B. 118 ; 100 L. J. K. B. 740; 144 L. T. 
667 ; 76 Sol. Jo. 166. 

2968. J dd. Annotation : — Held. Lynn v. Bamber, 
[1980] 2 K. B. 72. 


2985. Add, Anujotation : — Refd. lj<wer Bi'os., Ltd. 
V, BeU, [1931] 1 K. B. 657. 

2987. Add, Annotaliom Refd. liobort A. Mum*o 
&r. Co. V. Mever. [19.30] 2 K. B. 312 ; I^ever 
Bros., Ltd. r. Bell, [19311 I K. B. 557. 


2976. Add, Annotaiiomi : — Refd. Robert A. Muni-o , 

A Co. V, Meyer, [1930] 2 K. B. 312 ; Lever j 3040. Add, AnnoUdiou Li ver Bros., l.tiL 

Bros., Ltd. V, Bell, [1931] 1 K. B. 557. " t\ Bell, [1931] I K. B. 557. 


PART XL SECT. 4. SUB-SECT. 4.— 
A. (a) 11. 

a L Representation tJtat house 

warm,] — ^Pltf. agrreed to purohaee a 
dwelling-houHO i*olylng on tho owner's 
oral representation that he wonld 
“ guarantee that it was a good, warm 
house.’* Pltf. wont Into possossion, & 
being unable to koop the house wann, 
sued for rescission. The judge found 
that It was a very oold house : — Held : 
pltf. was entitled to rescission.- - 
SiBGBBiST V, Pain, (19.30] 1 W. W. II. 
951 ; 2 D. L. R. 980.— CAN. 


PART XL SECT. 4, SUB-SECT. 4.— 
A. (b) I. 

2978 iv. 

Dalsukhham V, Mulch AND (1928). 
I. L. R. 52 Bom. 883.— IND. 

PART XI. SECT. 4, SUB-SECT. 4.- E. 

3020 i. IVhat purchaser Wi«// hr 
allowed — Costs of repairs improve- 
merits.] — Pltf., who knew that the 
municipality 'fl claim against the land 
arose out of non-payniont of taxers, 
went into possession & made improve- 


ments wldie the laud was subject to 
redemptlou & l>efore the municipality 
was entitled to put him lnt4> possession. 
He oontended that lie relied on an 
assurance by the municipal officer that 
title would issue to him, but it was 
found that no such assurance had been 

f ivon :—Rf ld : idt f. was not entit led 
o a declaration of Hon for Improvo- 
meuts made \mder mtstako of title. — 
Hiller v. Huual Muniuicality of 
Shamiiook (Snsk.). 119291 
4.'i8 ; offd., 1193111 2 AV. SV. U. (ISO; 
4 n. L. H. 279. CAN. 


J.B. 
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0mm 48-«62. 


Ekoush akc Empibe Digest Supplement, 


SET-OFF AND COUNTERCLAIM. 


Part I. — Set-Off. 


48. Add. Annoiation : — Refd. Ellesmere (Earl)*t;. 
Wallace, [1920] 2 Ch. 1. 

117. Add. Annoiation : — Refd. lie Pinto Leite A; 
Nephews, Ex p. Visconde des Olivaes, [1929] 
1 Oh. 221. 

180. Add. Annotation : — Refd. Sagar v. liidehalgh 
& 8on, Ltd., [1931] 1 Oh. 310. 

192. Add. Annotaiiona : — Refd. Cottage Club 
Estates v. Woodside Estate Co., Amersham 


(1927), 97 L. J. K. B. 72 ; Earle v. Homsworth 
R. D. C., [1928] 140 L. T. 69. 

198. Add. Annotation : — Refd. Re Pinto Leite A 
Nephews, Ex p. Visconde des Olivaes, [1929] 
1 Ch. 221. 

225. Add. Annoiation : — ^Refd. London A North 
Eastern Ry. Co. v. Blundy, Clark A Co. 
(1931), 20 Ry. A Can. Tr. Cas. 92. 

295. Add. Annotation : — Refd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 Ti. J. Cli. 
368. 


Part 1 1. — Counterclaim. 

* 

307. Add. Annoiation: — An to (1) Refd, I.owc v. 819. Add. Annotation: — Refd. Aktieselakabet 
Bentley (1028), 44 T. L. B. 388. Ocean v. Harding, [1928] 2 K. B. 371. 

827. Add. Citation .•—72 Sol. Jo. 254. 

314. Add. Annotation Ixjwe v. Beiitley 879. Add. Annolaliofn : — Refd. Lowe v, Bentley 

(1028), 44 T. L. R. 388. (1928), 44 T. L. R. 388. 


Part Ml. — Pleading and Practice. 


536. Add. Annotation : — Refd. Medway Oil A 
Storage Co. v. Continental Contractors 
[1929] A. C. 88. 

550, Add. Annotation : — Consd. Medway Oil A 
Storage Co. v. Continental Contractors, [1929] 
A. C. 88. 

566. Add. Annotation:- — Consd. Medway Oil A 
Storage Co. v. Continental Contractors. [1929] 
A. C. 88. 

562. For existing pai’agraph substitute ; — 

Where a claim A counterclaim are both 
dismissed with costs, upon the taxation of 


the costs, the true rule is that the claim should 
be treated as if it stood alone, A the counter- 
claim should bear only the ahiount by which 
the costs of the proceedings have been 
increased by it. No costs not incurred by 
reason of the counterclaim can be costs of the 
counterclaim. In the absence of special 
directions by the ct. there should be no 
appoHionment. The same principle applies 
where both tlio claim A the counterclaim 
have succeeded.- Mkt) WAY Oil A Stokagk 
Oo. 1 ’. Continental Contiiactors, [1929] 
A. O. 88 ; 98 L. J. K. B. 148 ; 140 L. T. 98 ; 


PART I. SECT. 8. SUB-SECT. 1. 

38 jtvi. .1 — Clarkson v. Allis- 

TON CoiU’N., 119281 2 D. L. B. 715 ; 
«2 O. L. H. 141).- CAN. 

PART I. SECT. 4. SUB-SECT. 1. 

p. Rtvsd.. [1913] A. C. ICO. 

k (p. 377). For ‘*(1867), 3 Agra, 43’* 
road “ (1868). 4 Agra, 43.” 

PART 1. SECT. 10, SUB-SECT. 8.-~A. 

222 ii. ti' (li'ht due in 

represent alive capacity.] — Tht' nilo that 
wher© an action i» brought by an 
oxor. only In his capacity of oxor. deft, 
f'-oiinot sot. up by countorclalni claims 
against him personally also as an 
oxor, ; — }/eld : not to apply to tlio 
caso whoi ‘0 deft, seeks, in aid of tlx' 
jndgmout which he may obtain against 
tho oxor, personolb’. relief from the 
estate. — JifACKAY v. London & 
Westkrn Trusts Co., Ltd., |1931] 
1 1). L. U. 978 ; [1930] 3 W. W. 11. 
020,— UAN. 

PART II. SECT. 2, SUB-SECT. 1. 

817 vl. A — Thomas v. Worden, 

[1928] 1 D. L. R. 217.— CAN. 

321 X. .1 — To allow a counter- 

cinim or set-off the ct. must as a con- 


dition precedent be vested with tho 
jurisdiction of hearing both the action 
& tho countore.laini or set-off. — Jl. v. 
CosoHAVE Export Brewing Co., 

It. T. John Labatt, Ltd., [1928J 
Ex. C. R. 103.— CAN. 

8x. Must not be embarmssinyA — 'I'ho 
right to counterclaim should not bo 
used in such a way as to embarrass it, 
inctJiivenienc© tho fair trial of the 
action as originally constituted. — 

OAKiSr V. IlRITlSU NORTH WESTERN 

Fire Insce. Co., [1929] 2 D. L. R. 
9.59 : 63 O. L. IX. 593.— CAN. 

PART II. SECT. 2, SUB-SECT, 2.- A. 

sy, Voninlnitory nepliffcnccA — Ca- j 
MKKON r. ^luRRAY, 11931] 2 D, L. It. 
651.- CAN. 1 

PART II. SECT. 2, SUB-SECT. 6, 

r (p. 414) i. Counterclaim for ' 

fraudulent misrepresentation .] — Held : j 
the counterclaim being based not i 
upon tho contract but upon delict, 
could not be dealt with in the action i 
on the contract. — S mart v. Wilkin- I 
BON, [1928] S. C. 383.-~SCOT. 

sb. Action for alimony — Counterclaim 
for divorce.}-— A claim for divorce may 
be sot up by a counterclaim to on action 
for alimony. — S ctteerer r. Scheeker, 
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[1928] 1 W. W. R. 305 : 22 Sask. L. K. 
302.— CAN. 

PART II. SECT. 4. 

378 Hi. .1 — Thomi'son v. Scol- 

LARD (B. C.), [1929] 3 D. L. H. 857 ; 
2 W. W. R. 406.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

p. For '* Q. R. 29 S. C. 516,” read 
” revsd.. 29 8. C. R. 616.” 

PART III. SECT. 2, SUB-SECT. 4.— 
C. (a). 

so. Siatuie of LimUaiions.] — With 
rt'spect to the application of Stat. 
Limitations to a counterclaim it is 
sufficient for pltf. to prove that the 
counterclaim was barred when it was 
pleaded. — Reed v.* Thiel, [1928] 4 
D.L,K.72; [1928] 2 W. W. R. 115 ; 22 
Sask. L. R. 495.~-CAN. 

* te. Res iiwiicafo.]~~DAVi3 v, Davib, 
[1928] 3 D. L. R. 69 ; [1928) 2 W. W. R. 
130 ; 23 Alta. L. R. 355.— CAN. 

PART III. SECT. 2. SUB-SECT. 9.— 
I B. va). 

I 552 xvli. .] — Stark r. 

; Bxtchelor, [1928] 4 D. L. R. 815; 

I 03 O. L. R. 135.— CAN. 
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. 46 T. L. R. 20, H. L. ; reversing S. C. svh nom. 

Continental Contractors v. Medway Oil 
& Storage Co., [1928] 1 K. B. 238, C. A. 

568. Add* Annotation : — Distd. Medway Oil & 
Storage Co. v. Continental Contractors, 
[1929] A. C. 88. 

560. Add. Annotation : — FoUd. Medway Oil & 
Storage Co. v. Continental Contractors, 
[1929] A. C. 88. 


670. Add. Annotation : — Rofd. Medway Oil & 
Storage Vo. v. Continental Contractors, 
[1929] A. C. 88. 

571. Add. Annoiaiion : -Apprvd. & FoUd. Medway 
Oil & Storage Co. v. Continental Contractors, 
[1929] A. C. 88. 

674. Add. Annotation : — As to (3) Consd. Medway 
Oil & Storage Co. v. Continental Contractors, 
[1029] A. C. 88. 


PART 111. SECT. 2. SUB-SECT. 9.—B. (b). 

Mg . Discretion of jiidflc.]— Austin v. O’Kkkfe, 11928) V. L. K. 485 ; 11928] Argue L. K. 374.— AUS. 
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OaaM 17a— 688. English and Ehpibe Digest Sx^pflehent. 


SETTLEMENTS. 

Part II. — Creation and Construction of Settlements. 


17a. To be settled at attainment of majority.] 

— Laing V. IiAiNG (1839), 10 Sim. 316 ; 9 
L. J. Ch. 48 ; 3 Jur. 1119 ; 69 E. R. 636. 

74a. Express estate g^iven not enlarged by implica- 
tion.] — THBEBKIDGB V. KlIiBURNB (1761), 2 
Ves. Sen. 233 ; 28 E. R. 160, L. 0. 

Annoiatiorut : — OoilSd. OampbelT v. Harding (1831), 2 Hubs. 

Sc M. 300 ; Verulam Earfi;. Bathurst (1843), 13 Sim. 374. 
Beld. Lyon r. Mltcholl (1810), 1 Madd. 467. 

88a. Gilt followed by proviso against absolute 
vesting — Subsequent trusts not exhausting 
absolute interest.] — Where there was an 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts : — Held : 
the proviso only had the eiiect of cutting 
down the absolute interests to the e?:tent 
H to which it was necessary to give effect to 
the trusts & no further, & the absolute gift 
accordingly remained. — Ee Cohen, Cohen 1 
V. Cohen (1016), 60 8ol. Jo. 239. i 

86a. Ambiguity.] — Garnerv. Garnbu (1860), 1 

29 Beav. 114 ; 3 L. T. 396 ; 7 L. T. 182 ; | 
64 E. R. 670. I 

184a. **For default of such issue.**] — Bob d. i 
Lebs v. Ford (1863), 2 E. & B. 970 ; 2 
C. L. R. 064 ; 23 L, .T. Q. B. 63 ; 22 L. T. 
O. 8. 184 ; 18 Jur, 420 ; 118 E. R. 1029. 

140a. ‘‘My own heirs whatsoever.**] — Gordon v. 
Gordon (1882), 7 App. Cas. 713, H. L. 

146a. “Any husband who might survive her *’— 
Whether applicable to divorced husband.] — 

A woman beneficiary under a settlement was 
given a power of appointment “ for the 
benefit of any husband who might survive 
her,** The beneficiary married, she 
exercised the power of appointment in favour 


of her husband in the event of his surviving 
her. Afterwards she divorced her husband, 
& she died without having been remarried, 
leaving her divorced husband surviving her : — 
Held : the power could be exercised only in 
favoiur of a person who was the beneficiary’s 
husband at the time of her death, & therefore 
the divorced husband did not take under the 
exercise of the power. — B osworthick v. 
Clegg (1929), 45 T. L. R. 438. 

Annolaiimi : — Apprvd. lie Williams’ Settlement, Green well v. 

Hnmpbrles, [1929] 2 Ch. 361. 

146b. ,1— Under a marriage settlement 

made in 1902 of property belo^ng to the 
wife, power was resei-ved to* her in the event, 
which happened, of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds & to resettle the 
same for the benefit of any husband who 
might sm*vivG her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1923 the second 
marriage was dissolved ujpon the husband’s 
petition, & the wife again remarried. She 
died in 1928, leaving her first, second & third 
husbands surviving her : — Held : the second 
husband, although he survived his former 
wife, was not entitled to any intei’est under 
the appointment of 1008, as he had ceased 
to be her husband on the dissolution of the 
marriage. — i?-c Wiujams’ Setixement, 
Greenwell V. Humphries, [1929] 2 Ch. 361 ; 
98 li. J. Ch. 368 ; 141 L. T. 679 ; 46 T. L. R. 
641 ; 73 Sol. Jo. 384, C. A. 

Anrtolation : — Apld. Bosworthick v. Clegg (1929), 4.') T. L. R. 


Part III. — Contracts for Settlements. 


165. Add. Anuotaiion : — Reid. Chaney v. Maclow 
(1928), 97 L. J . Ch. 349. 

203. Add. Annoiation : — As to (2) Apld. Be 

Marshall, Graham v. Marshall, [1928] Ch. 661. 

204a. .] — Johnstone v , Mappin (1891), 

60 L. J. Ch. 241 ; 64 L. T. 48. 

386a. .] — Otway v . Braithwaite (1679), 

Cas. temp. Pinch, 405 ; 23 E. R. 221. 


392. Add. Amiolaiion : — Held. Cotton v, Heyl, 
[1930] 1 Cti. 610. 

533. Add. Annofution : — Reid. Re Smith, Franklin 
i\ Smith, [1928] Ch. 10. 

536. Add. Annot€Uion : — Apld. Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

583. Add. Avnotation : — Retd. Re Brooks, Public 
Tioistee r. White, [1928] Oh. 214. 


PART II. SECT. 3, SUB-SECT. 3. ~>E. 

■a. The right heir .} — A eettlemont 
provided that iu oertaiu events the 


settled lauds should revert to " the 
right heir of (the settlor) & his or her 
heirs & assigns forever**: — Heid: the 
words ** the right heir ** designated 


the next of kin of settlor . — Re Mac- 
Donald’s Settlement, O’Callaohan 
V. O’Callagban, [1928] V. L. U. 421; 
[19281 Aigus L. R. 148.— AUS. 
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Part V.— Consideration 

736# Add, Annoiaiion : — Refd. Papadopouloa v. 
Papadopoulos (1929), 46 T. L, It. 44. 

740a. .]— E. V, E. (1893), 37 Sol. Jo. 250. 

740b. Cohabitation without marriage for several 
ycars.]~By a settlement executed in 1877, 
in consideration of a then intended marriage, 
it was declared that a sum of stock, the 
'propoiiy of the intended wife, which had 
been transferred by her to two trustees, should 
be held by them on trust for the benefit of 
the intended wife, the intended husband, & 
the ^ue of the intended marriage. The 
marri^e was not solemnised, but the parties 
cohabited without marriage, & Ihi ee children 
were bom. ‘ In 1 883 an action was brought 
by the father & mother against the trustees 


Vol. XL. — Settlemonts. Oases 786—10581.' 


for Settlements. 

of the settlement, to obtain a transfer of 
the fund to the mother : — Uefd : the con- 
tract to marry had been absolutely put an 
en<l to, & the ct. could order the stock to bo 
transferred to the lady. — Essbht v, Oowiahd 
(1884), 26 Oh. D. 191 ; 63 L. J. Oh. 661 ; 
61 L. T. 60 } 32 W. H. 618. 

.inno/o/ion.-— Apld. E. v. K. (1803), 37 Sol. Jo. 2.^0. 

803a. — — .] — Buimows v. Greenwood (1840), 4 
Y. & O. Ex. 251 ; 5 Jur. 384 ; 160 E. 11. 999. 

803b. .] — The trustees & rrstui qm trust 

under a voluntary sottlemont cannot compel 
the settlor tx) perform any further act than 
he has already done to render such a settle- 
ment operativ^e. — Dexino v. Ware (1866), 
22 Beav. 184 ; 4 W. B. 623 ; 52 E. II. 1078. 


Part VI. — Rectification and Variation of Settlements and 

Articles. 


840. Add, AnnMatim : — to (1) Apld. lie IJoyds 
Bank, Ltd., Bomze k Lederman r. Bomze, 
[19311 1 (?h. 289. 


Part VII. — Revocation and 

897a. By subsequent sale of settled property.! 

— Held : the selling out of the settled stock 
did not amount to a virtual revoc^v'on of 
the settlement. — Blackwell v. Wool (183 i ), 

1 L. J. Ch. 36. 

899. Add, Annotation : — Refd. Ue J Joyds Bank, 
Ltd., Bomze & licderman v. Ilomze, |1931| 

1 Ch, 289. 


875. After this cose add : - 

Effect on construction ot referential trusts.] 

See Timjbts, No. 493a, post. ' 


Avoidance of Settlements. 

913a. .| — Gtty v, Ookmer (1677), T. Baym. 

296 ; 83 E. B. 152. 

Annotaiiam : — Consd. l>f»o d. Nowell i\ P.oake (lH2r»), 2 
JJliHf. 4U7. Refd. JttRh & AloiiuUifnio’H Cuho (lOlKO, 3 
CaH. in C'li. r).A. 

938a. Lawreut v. Lampert (1789), 

1 Vea. 20 ; 30 E. B. 210. 

976. Add. Annotation ; - Consd. lie JJoyds Bank, 
Ltd., Boinz(‘ di. L< deT Tiinn v. l{oni/.(‘, [1931] 1 
(!h. 289. 


Part VIII. — Beneficial 

1011a. .] — By the second clause of | 

maiTiage articles, it was agreed, that a sum I 
should be settled on the wife, not stating how, j 
& the husband renounced his marital right | 
over it during the coverture. The foui*tJi | 
clause provided that, in case of her deatlj | 
leaving issue, it should belong to the husband ! 
& children successively ; the fifth gave her ; 
a power of appointment, if she died witliout 
issue ; & the sixth provided that the income 
should, “ in all cases,*’ belong to the liusbaml 
during his life. There was no express life 
estate given to the wife ; — Held : the wife. 


Interests in Personalty. 

by implication, took an imnif?diato life estate 
to her separate UHe.---BYAM v. Byam (1851), 
19 Beav. 58 ; 24 L. J. Ch. 2(»^» ; 1 Jur. N. 8. 
79 ; .3 W. B. 95 ; 52 E. K. 270. 

1054. Add. Annotation Apld. lie Jo^>ch, Gooch 
r. (;ooeh, [1929] 1 Ch. 740. 

1059a. Application ot accumulations during 

minority.] — <Jei*tain property was vesUui in 
the F'ublic Trust^^o under a settlement, where- 
by the settlor directed him after iier decease 
to pay the income to the tenants for life 
therein mentioned, directed that after 


PART V. SECT. 5, SUB-SECT. 8. 

76S I, Settlor must do everything 

neeessary to transfer property .] — In 
order to oonetitute a valid & effective 
voluntary Bettiement binding upon the 
settlor, be must have done everything 
whioh, acoordlng to the nature of the 
property comprised in the settlement. 


i was necessary to be done to transfer 
the property either to the pcjrsons for 
whom be Intends to provide, or U> 
a tnistce for the parposes of the settle- 
ment, or have declared that he himself 
holds it in trust for such purr>o8t*s : 
& the expression of a mere executory 
intention to create a trust, or voluntary 
agreement to do so is insufficient for 
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such purpose. — H amutton v. Izard, 
11920] N. Z. L. R. 498.— N.Z. 


PART VI. SECT. 1, SUB-SECT. 4. 

m 1. Mistake — SnffUsiency of 

evidence .] — Goodwin v. Royal TnUOT 
Co., (19281 1 D. L. R. 300 ; 39 B. 0. R. 
1J3. CAR. 



Cases lOB9a— 1872. English and Eiepibe 

the death of any tenant for life the share 
of that tenant for life should be held in trust 
for the grandchildren of the settlor in manner 
therein mentioned. One of the tenants for 
life died in the lifetime of the settlor. A 
summons was taken out by the Public 
Trustee for the direction of the ct. as to the 
application of the accumulations of income 
of the share of the tenant for life who died j 
in the lifetime of the settlor, having regard j 
to the facts that (a) no grandchild of the 
.-settlor had attained the age of twenty-one 
years, or being female had married, at the 
death of the settlor ; (h) one of the grand- 
children of the settlor was born after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(r) a gt'andchild of the settlor, who survived 
the settlor, died under the age of twenty-one 
years ; — HeM : (1) the property from which 
the accumulated income arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 


Digest Supplement. 

though that share might be reduced b^ reason 
of other members oi the class coming into 
existence ; (2) the share of the grandchild, 
who had di^ under the a^e of twenty-one 
years, which had been prov^ionally assigned 
to that grandchUd, ought to be treated as 
not having been properly assigned, & that 
portion of the money which had accrued while 
the infant was a member of the class, & 
which had not been applied in the mainten- 
ance & education of the infant, ought to be 
reassigned amongst the other persons .who 
were at that time members of the class ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41), 
8. 43, & Trustee Act, 1926 (c. 19), s. 31. — 
Jte King, Public Trustee v. Aldridge, 
[1928] Ch. 330 ; 97 L. J. Ch. 172 ; 138 L. T. 
641. 

1071a. .] — Peck v. Parrot (1749), 

1 Ves. Sen. 236 ; 27 B. R. 1004, L. C. 


Part IX. — Beneficial 

1260. Add. Annotation : — Dlstd. JU Williams* 
Settlement, Greenwell v, Humphries, [1929] 
2Ch. 361. ’ 

1526a. Sale of lands charged o pay debts — 

Charge on other lands of settlor.] — L eoii v. 
Legu (1846), 16 Sim, 136 ; 60 E. R. 668. 

Annotation .‘- ‘-Refd. lie 8aundcr«-I)avlOB. SaundcrH-Diivl^^ft 
V. 8auudorH-Davlo8 (1887). ,'i« L. J. Cb. 492, 

1604e. .] — Stawell r. Austin (1677), 

2 Rep. Oh. 125 ; 21 E. R. 636. 

1770a. .1 — W ARMAN V. Seaman (1676), 2 

Oas. in Ch. 209 ; Freom. Ch. 306 ; Poll. 112 ; 
Cas. temp. Finch, 279 ; 22 E. R. 914 ; fmh 
vom. Seaman v. Warman, Freem. K. R. 306 ; 
3Keb. 644. 

Annotations Refd.Lyon v. Mttcholl (1810), 1 Madd. 407 ; 
Rf. VVynch Trusts, Ex p. Wynrh (18.*»4), 5 Do O. M. Ik, G. 
; noddy r. FlUjferald (I8.''>8). 0 II. L. Cas. 823. 

1786a. Conditional gift.] — By marriage settle- 

ment, 0., the hu.sbana, in conaidorntion of 
the intended marriage & of the fortune of S., 
the wife, to which C. was to become entitled 
on the marriage, releoseii land to the use of 
himself in fee until the marriage ; &, after 
the marriage, t<o the use of himself for life ; 
remainder to trustees to preserve contingent 
remiiindei*8 ; &, after the decease of 0., in 
case H. should survive liim, to the use of S. 
for life ; remainder to trustees to preserve 
contingent remainders ; &, after the decease 
of the survivor of C. A S., in case there should 
bo only one child of the maniage, then living, 


Interests in Realty. 

A no other child then dead leaving issue, 
to the use of such child in fee ; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of C. A S., or any child or children then dead 
leaving issue, then to the use of all such 
children of C. A S. A such children’s children, 
respectively, for such estates as 0. A S. should 
jointly appoint, A, in default of such appoint- 
ment, as the sui’vivor should appoint : A, 
in default of such appointment, to the use of 
all the children of the marriage as tenants 
in common A of the heirs of their respective 
bodies, with cross remainders ; A “ for 
default of all such issue,” to the use of four 
brothers A sisters of S. as tenants in common 
in fee. S. survived 0. i there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of 8. 
No appointment was matle : — Held : the 
remainder to S.’s brothers A sisters took effect, 
as it was not a limitation in remainder after 
the determination of the estates given to the 
children a.s tenants in common in tail by the 
limitation immediately preceding, but was 
an independent limitation to take effect in 
case there were, at the time of the death of 
the survivor of C. A S., no issue in whom 
any of the previous limitations could vest. — 
I)oE d. Lees v. Ford (1853), 2 E. A B. 970 ; 
23 L. .1. Q. B. 53 ; 22 L. T. O. S. 184 ; 18 
Jur. 420 ; 2 C. L. R. 064 ; 118 E. R. 1029, 


Part X. — Tenant for Life and Remainderman. 


1869. Add. Annotations : — As to (2) Apld. lis 
Robins. Holland r. GiUam, [1928] Ch. 721. 
Reid. lU Conquest, Royai Exchange Assur- 
ance V. Conquest, [1929] 2 Ch. 363; He 
Whitaker, Hooke w. Whitaker, [1929] 1 Ch. 
662 ; Re Smith, Vincent v. Smith, [1930] 1 
Ch. 88. 


1872. Add. Annotations: — Ae to (1) Reid. Jte 
Whitaker, Rooke r. Whitaker, [1929] 1 Ch. 
662. As to (2) Dlstd. Re Robins, Holland v. 
GiUam, [1928] Oh. 721. Expld. Re Conquest, 
Roval Exchange Assurance i*. Conquest, 
[1929] 2 Ch. 353. Consd. Re Smith, Vincent 
V. Smith, [1930] 1 Ch. 88. 


PART DC. SECT. 6, SUB-SECT. 4. 

1761 U. ,1— OArssRK & FsKNcn f>. Ellis, 119501 I. R, 116. — IR. 
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Vol. XL.— SetUemente. Cases 1878— 1S17< 


1873. For the existing paragraph substitute the 
following paragraph ; — 

.] — Testator, who died in 

1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 

S ereons, amongst another class of persons, 
tieir respective exors., administrators 
assigns ; & declared that, on cesser of tlio i 
period, the land should be sold, & the net ; 
proceeds of sale divided amongst a third ; 
class of persons only then asceHainable, & ! 
he gave his trustees a power of sale until j 
the trust for sale arose. Immediately befoie ; 
the commencement of Law of Propeity Act, 
1926 (c. 20), all the cestuis que vie were dead ; 
except one, & all the original participants | 
in income were also dead except one, A the 
income for many years hod been distributed 
amongst their respective estates or assigns : — 
Held: (1) the land was held in undivided 
shares within Law of Property Act, 1926, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a not:ce from the local authority 
that certain pi*emiscs, forming part of the 
trust estate, wove in a defective condition, 
carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate : — Held : (2) the tru8t.ees ha^’^ng 
asked the ct. for directions, the ct. was free 
to determine how’ the expenses ought to be 
borne ; (3) the expenses should be borne by 
capital.— /fe IloorNS, Holland v, Gillam, 
[1928] Oh. 721 ; 97 L. J. Ch. 417 ; 339 1.. T. 
398. 

AnnolaHmiB :~-Js fo (1) ApW. He House, Wewtwhi ste*' Daok 
V. Everett, riir2J>] 2 Cli. ICO. As fo d) PoUd, lie 
Vincent V. Hmith, IHI30J 1 Ch. 88. Retd. Conqiie.sr. 
Hoyal Ahhco. r. ConqueHt, flOSH] 2 Ch. 

Whitaker, Rooke r. Whitaker, 11029] 1 Ch. 002. 

1873a. .] — I^w of Property Act, 

1926 (c. 20), s. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, tliat the cost of certain repairs 
to setth'd land ought to be borne by capital. 

The intestate died possessed of an estates 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served noticcjs to carry out repairs, 
including re-roofing & pointing of chimney 
s^cks. Some of these n*.pah*R, in view of the 
state of the property at the intestate’s death, 
would have amounted Uj “ permanent im- 
provements ” ; & this summons, is.sued upon 
the application of the administrator of the 
estate, raised questions as to the incidence of 
their cost HeW : (1) the cost of repairs 

which are “ improvements ” within .Settled 
Land Act, 1926 (c. 18), Sched. III., I^ts. I, II., 
may properly & primd facie ought to be borne 
by capital ; (2) works not being “ improve- 
ments ” within these parte of that Sched. 
may properly be so borne if they are shown 
to be works in the nature of permanent 
improvements ; (3) ordinary current repairs 
& “ casual repairs,” i.e., those carried out 
in the ordinary course, generally at the cost 
of the tenant for life, pannot be tr<^tcd as 
being ” permanent improvements ” ; (4) 

Law of Property Act, 1926 (c. 20), s. 28 (2), 


docs not compel Settled Land Act trustees 
to pay the costs of all repairs out of income, 
&. does not deprive them of their discretion 
under Settled Land Act, 1925 (c. IS), s. 102. 

‘ — lie Saimi, Vincent v. Smith, [1930] 1 Ch. 
88 ; 99 L. ,T. Ch. 27 ; 142 1.. T. 178. 

1873b. — — Effect of Law of Property Act, 

1925 (c. 20), s. 28 (1).]— The olTect of above 
sub-sect, is (a) to give to trustees for sale 
powers of management of land, including 
t he repair A rebuilding of houses, the cost of 
which, by virtue of sub-section 3 of Settled 
l..and Act, 1925 (c. 18), s, 102, is payable 
c»\it of income, & (/») to give power to trustees 
to make improvements which, under Settled 
Land Act, 1925 (c. 18), s. 84, coupled with 
tlie provisions of Hchod. 111. thereto, can be 
paid for out of capital. Therefore whore 
ini.stce.s have a clK>ice of powers under above 
sub-sect., they should be gui<led in their 
choice l>y tlio equitable principles laid down 
&. applied in Re Holckkys, Freke v. Calrnady, 
No. 1809, the language of the judgment 
in Re (tray, l^nhlic Tnistee v. Woodhoiisc^ No. 
1S72, is not to he construed os an authority 
for the contrary i)roposition.- - h’e Conqukbt, 
Royal Lxcijanoe Assck. v. Conquest, [1929 j 
2 Ch. 358 ; 98 L. J. (^i. 441 ; 141 L. T. 085. 

Annolalion : Reid. Siiilih, Vlncctiit v. HnilUt, 11930) 1 
Ch. 88. 

1878a. Permanent structural repairs.] -- 

Dangerous structure notices wore served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involv<jd pulling down, re- 
building, & reinstatement of the houses : 

Held : the work iuv(>lved structtiral recon- 
struction of a penna-neut nature, A th.at there- 
fore the cost was to ht.* provided for out of 
capital. -Re Whjtakek. Ro(»kk v. Whitakisu, 
[1929] 1 Oh. 092; 98 J.. .J. Ob. 312; 141 
L. T. 28. 

Annoiatiims Avid. He. CeiKieoMl . in*yal Iflxohiinsro Ahwo. 
V. CoiifpiOHt. 11929) 2 Ch. .‘153. Cousd. /te Smith, Vlcoont 
V. Smith, [1930] 1 Ch. HH. 

1878b. .] -/»*<? Smith, Vincents. Smith, 

No. 1873a, anie. 

1884a. .]— Devise to A. & others on 

trust to apply tlie rente in payment of certain 
debts, then to apply them for the benefit 
of A. for life with «;maiiiders over, with a 
direction Uiat A. should bo idlowed to occupy 
the premises, keeping tiiem in rt^pair, & paying 
£100 per annum^ or such otlier rent os the 
trustees should think reosonatde. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They wore afterwards burnt down i—Hedd: 
A. was bound to reinstate the premises, A; 
to pay £100 a year during the occupation 
after the fire.— ORKne v, Coateh, Hodobon v. 
Coates (185«), 23 Reav. 33; 2 Jur. N. 8. 
904 ; 4 W. li. 735 ; 63 K. R. 13. 

AnnnfnfionB : — Apld. Itr, ‘W'ilJIamoH, Andrew .yyilh^njes 
(188ri), 54 L. '1.106; He Bradhrook. Loek r. WUlls (1887), 
59 L.T. 106. Reid. Woodhon*?^^. Wnlkor (1880), 5 Q. B. D. 
404 ; Batthyany r. Walford (1886), 33 Ch. 1). 024. 

1891. Add. Annotofion Refd. He Weld-Blundell 
Estate, Mowbray [Uivd) v. Weld-Blundell 
(1929), 73 Sol. .To. 685. 

1917. Add. A nnofflfioa Apld. Spyer v.. Phillip- 
son, [1931] 2 Ch. 383. 


1 lis DwrKR 119301 2 D, L. R. 897. — ! rmly far rejMxrB nece^naarv la keep eetaie 
FART X. SECT. 8, SUB-SECT. 4 .— A. cAN (n mUubU condi/fon.]— W ilson v. 

■ I WnELPLKV (1929), 1 M. P. R, 196.— 


C L Ordinary repaira roy* | 

ow Old of income try teTiani for lU*.}— I 


tm. Exteni of mle — Corpiia liafAc ‘ CAN. 
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1955. Add. Annotation : — Reid. Be Fullord, 

Pulford V, Hyslop, [1980] 1 Ch. 71. 

1960a. Vested les^y fund — Payment . post- 

poned.] — (1) The income of a fund set ipeat 
to answer a legacy vested but not payable 
until a future date falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of the residue, be 
invested, the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income. — Be White- 
head, Peacock v. Lucas, [1894] 1 Ch. 
078 ; 03 L. J. Ch. 229 ; 70 L. T. 122 ; 42 
W. R. 491 ; 88 Sol. .To. 183 ; 8 R. l42. 

Annotatum : — Oenerally, Refd. Re Hawkins, White v. White. 
{191C1 2 Ch. 570. 

1975a. .] — In 1838 property was demised for 

a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the di’opping of each life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. In 1809 
the persons who had then become absolute 
owners subject to the lease settled the 
propeity in strict settlement, giving to a 
trustee ample powers of management, with 
powers to grant leases with or without 
coyenants for renewal, & to perform any 
covenant for renewal previously entered into 
by any previous owner, or by Cue trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, on each 
occasion a heriot was paid ^ the lease renewed 
by the trustee at a fine in pursuance of the 
covenant : — Held : the powers given to the 
trustee did not affect the question, & the fines 
^ lieriots weie casual profits payable to the 
tenant for life. — Bkiqstocke v, Brigstockb 
(1878), 8 Ch. D, 367 ; 47 li. J. Oh. 817 ; 38 
L. T. 700 ; 20 W. R. 701, C. A. 

AnnoUttiftn : — Held. lie Roilofl, Saiidei’s i’. Hobwon, [1909] 
I Ch. 815. 

1998a. ** Distribution of capital assets.”] — A 

limited co. not iu liquidation can make no 
payment by way hi return of capital to its 
shai’eholders except as a step in an authorised 
j'oduction of capital. Any other distribution 
of money, whether called dividend or bonus 
or any other name, can only be made by way 
of dividing profits. Moneys so paid to a 
shareholder who is a tinistoo consequently 
will belong primd fade to the person bene- 
ficially entitled to the income of the trust 
estate. If the moneys or any port of them 
are to be treated as corpus^ there must be 
some provision of the trust deed which brings 
about that result ^ no statement by the co. 
or its officers can affect the rights of the 
beneficiaries in the matter. 

In 1925 a pastoral co. in New South Wales 
sold substantially the whole of its lands, live 
stock other assets, & ceased to carry on 
its business. In 1926 a dividend was 
declared & paid as a distribution of capital 
assets in advance of the winding up.” No 


question arose in the appeal as to that 
dividend. In Nov. 1927, the co. declared & 
paid a dividend, stating that it was paid out 
of the sale of the breeding stock, upon an 
originating summons issued by trustees, who 
held over two-thirds of the shares issued, 
the Supreme Ct. held tliat the dividend 
should be treated as capital of the trust 
estate. Upon appeal to the Privy Council 
resps., while supporting that decision, con- 
tended alternatively that the dividend could 
not have been paid but for a breach of duty 
by the trustees in not opposing resolutions 
passed in 1920 altering one of the co.’s 
articles of assocn. : — Held : the dividend 
should be treated as income of the trust 
estate, but the moneys should be retained 
by the trustees for a limited period, in order 
that the beneficiaries might, if they wished, 
assert in hostile litigation a claim based 
upon the alternative contention above 
stated, the materials necessary to dispose of 
that point not being fully before the board. — 
Hiijl (R. A.) V. Permanent Trustee Co. 
OF New South Wai.es, Ltd., [1930] A. O. 
720 ; 144 L. T. 05 ; sul) nom. Re Hill 

* (Richard), Hill v. Permanent Trustee 
Co. OF New South Wales, 99 L. J. P, 0: 
191, P. C. 

2007. Add. Annotation : — Apld. Be Bates, Moun- 
tain V. Bates, [1928] Oh. 082. 

2000a. .] — The directors of a co. owning & 

operating steam trawlers, having sold some 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax ; — Held : not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life during his life . — Re Bates, Mountain v. 
Bates, [1928] Ch. 082 ; 97 L. J . Oh. 240 ; 139 
L. T. 162 ; 72 Sol. Jo. 468. 

AnnotcUimi : — Apprvd. Hill (II. A.) v. Permanent Tnistee Co. 
of Now South Wales, Ltd., [1930] A. C. 720. 

2020a. .] — Calthorpe’s Lord Will Case 

{drea 1795), cited in 14 Ves. at p. 77 ; 33 
E. R. 450. 

Annotations: — Diitd. Barclay v. Woinowright (1807), 14 
Yes. 66. Rcld. Re Bouob, Sproulo v. Bouch (1885), 29 
Ch. D. 035. 

2035. Add, Annotations : — ^Dlstd. Be Bates, Moun- 
tain v. Bates, [1928] Ch. 082 ; Parker v. Chap- 
man (1928). 138 L. T. 729; HiD (R. A.) v. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1980] A. C. 720. 

2059. Add. Annotation: — Dlstd. Hill (R. A.) v. 
Permanent Trustee Co. of New South W^es, 
Ltd., [1930] A. 0. 720. 

2090. Add, Annotations : — Consd. Be McKee, 
Public Tnistee r. McKee, [1931] 2 Ch, 145. 
Refd. Re Sullivan, Dimkley r. Sullivan (1929), 
15 T. L. R. 590. 

2127. Add the following paragraph : — 

If that sum had been six months* interest 
paid by the mtgor. instead of six months’ 
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PART X. SECT. 4, SUB-SECT. 3.-^. 

•b ComjMmy deaiUtff in lands of 
moifie ettala — Profits on oole.)— 
VrnUEBS (1903), 54 O. L. R. 350.— CAN. 


18 




VoL XL.— Setttomsnts. OMMlU87-4non. 


notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant for life (North, J.). 

2181a. Repayment of Income tax.] — Testator 
directed that his residuary estate should 
be held in trust for such of his sons as 
should attain the age of twenty-one years 
& such of his daughters as should attain that 
age or marry. He further directed his 
trastees to hold the share of a daughter in 
trust to pay her the income thereof during 
her life, & after her death in trust for such 
arsons as she should by will appoint, & in 
default of appointment in trust for all her 
children in equal shares, & in default of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1900, leaving one son & one daughter. 
The daughter attained the age of twenty-one 
years in 1926, & married in 1927. There 
was issue of that marriage one son. In 1927 
the daughter claimed, under Income Tax 
Act. 1918 (c, 40), s. 26), repayment of moneys 
paid or deducted on account of tax in respect 
of the income of her share accumulated under 
the will during her minority. In 1928 
the Board of Inland Revenue admitted her 
claim in this respect to the amount of 
£7,770 19s. 4d., & that amount had been 
paid to her. A question was then raised 
whether that sum should be treated as an 
accretion to the capital of the daughter’s 
share, or whether she was entitled to it 
absolutely ; — Held : the daughter was en- 
titled absolutely to the sum of £7,770 19s. 4d. 
— Re Fulford, Fulfoed v. Hyslop, [1930] 
1 Ch. 71 ; 99 L. J. Ch. 80 ; 142 1... T. 186. 

2140a. Dividends on bonus shares creaf^d 

after death of tenant for life .] — Be Hyof 
(WixiiAM) Will Trusts, Hyde v. Bryce 
(1930), 74 Sol. Jo. 467. 

2157a. Benefits gained by compromise of claim 
against estate of testator.] — A claim made 
against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death : — Held : 
the amount due for principal Ac interest at 
testator’s death must be treated as a debt 
due from his estate, Ac the corpus thereof 
reduced by that amount ; Ac any benefit 
gained to the estate by the compromise must, 
as between the persons entitle<l to the corpus 
& income thereof, be apportioned in the 
ratio of the amount due from testator at the 
day of his death, to the further amount 
calculated to have been due from his estate 
at the time when the compromise was 
effected. — Maclarbn v. S'fAiKTON (1867), 
L. R. 4 Eq. 448 ; 16 W. R. 974. 

2157b. Insufficiency of assets— Sums received on 
realisation.] — Testator bequeathed a legacy 
of £10,000 with interest from his death at 
4 per cent, per annum,, to trustees upon trust 
to pay the income to certain persons during 
the life of one of them, Ac after her death imon 
trust for other persons. Testator’s estate 
was insufficient for payment in full of his 
legacies, & the realisation of his assets 
occupied several years: — Held: moneys 

from time to time received by the trustees 
& applicable to the legacy were divisible 
ratei^ly between capital Ac income, so ns to 


attribute to income £4 per cent, from testator’s 
death on the amount attributed to capital. — 
Re Tinkler’s Estate (1876), L. B. 20 Bq. 
466 ; 46 L.. J. Ch. 135. 

Annotation: — Retd. Re Foster, Lloyd v. Carr (1800), 46 
Ch. D. 620. 

2197a. Cost of rendering accounts for succession 

duty.] — field: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit of the estate must be paid out of 
I capital ; (2) the costs of rendering accounts 
I for the succession duty, payable for the first 
I equitable tenant for life, must be paid out 
i of income. — Co\vij?y (Eakl) v. WELr 4 ESLEY 
(1866). L. R. 1 En. 656 ; 36 Beav. 636 ; 14 
! L. T. 246 ; 14 W. R. 628 ; 66 E. H. 1043. 

I 2197b. Calls on shares.] — Testator bequeathed 
: residuary personalty to trustees upon trust, 

either to continue existing investments or 
I sell any part of the estate, Ac invest in certain 

! stocks, shares Ac bonds. He directed calls, 

if any. which, at or aft-er his death, might 
be or become due in re.spect of shares for the 
! time being constitui/mg part of his residuary 
j pei'sonal estate, to be pahi out of income : — 
Held : tlio direction applied to calls on 
I railway shares held by testator at his death, 

I but not to such shares acquired by the 
^ trustees.— B evan v. Watejihouse (1876), 3 

! Oh. 1). 762 ; 46 h. J. ('h. 331. 

I 2202. Add. Annotation : -As to (1) Refd. Re 
! Whitaker, Rooke r. Whitaker, [19291 1 Ch. 

i 662. 

! 2203. Add'. Annotation ; -Reid. He Whitaker, 
Rooke r. Whitak(T, [1929 1 [ Oh. 662. 

2204. Add, Amiotations ; - - Apld. He Hiuith, Vincent 
, V. Smith, [1930] 1 (Jh. 88. Refd. lie Whitaker, 

' Rooke V. Whitaker, [1929] 1 CU. 662. 

2205a. Enlargement of canal, docks Ac harbour.! 
Held : the expenditure w'as a charge on tlie 
corpus of the estates comprised in the term. - 
Re Bute (Marquess), Hute (Marquesh) v. 
Ryder (1884), 27 Oh. I>. 196 ; 53 h. .1. Oh. 
1000 ; 32 W. R. 996. 

2205b. Cost of fencing waste lands.]— (Jo wlev 
j (Earl) v. Wellesley, No. 2197a, ante. 

I 2207a. Liability for performance of covenants In 
I lease.] — ^Testator, w'ho had as8ignf3d during 

! his life certain leasehold property, bequeathed 

by his will other lejiseholds Ac the residue of 
his property to tfjuants for life, with 
! remainders over. The assigneeb of the lease- 
, holds became bkpt., A: the oxors, of testator 

i took a reassignment of thoH<} leaseholds. 

Liabilities having arisen under tht covenants 
in the original lease, it wils held that those 
liabilities must fall upon the corpus, Ac not 
upon the income, of testator’s estate. - 
Ali^en V. EMnLETON (1858), 4 Drew. 226; 
’ 27 L. J. Ch. 297 ; 4 Jur. N. 8. 79 ; 6 W. R. 

272 ; 62 B. R. 87. 

; AwnMcdirm lie Owen, Slater v. Owen, tU>I2j I Ch. 

! 619. 

! 2209k. .] — Re Lohimbr (1860), 12 

j Beav. 621 ; 19 L. J. Ch. 524 ; 16 L. T. O. S. 
406 ; 14 Jur. 1126 ; .50 E. R. 1160. 

2209b. — .] — A sum of money havi^ 

been paid into court under Trustee Belief 
Act, a petition was present<3d by the tenant/ 
for life for payment of the dividends : — Held : 
' the corpus of the fund was not liable to bear 
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the costs of the appln. — Be Bangley’s Trust 
(1862), 21 L. J. Oh. 876 ; 19 L. T. O. S. 269 ; 
16 Jur. 682. 

22090. .] — Re Butler’s Trust 

(1862), 16 Jur. 324. 

2222. For “ Re Wood’s Estate, No. 2311, post,** 
substitute the following : “ Re Wood’s 

Trusts (1870), L. B. 11 PJq. 155 ; 40 Ti. J. 
Oh. 179 ; 23 L. T. 686 ; 19 W. B. 227.” 
AnnotatUm ConBd. Re Evans^ Trusts (1872). 20 L. T. 682. 

2243. Add. Annotation : — As to (2) Refd. Garland 
V. Archor-Shee (1930). 142 L. T. 443. 

2248a. .1 — Powys v. Blagrave 

(1864), 4 De G. M. & G. 448 ; 2 Eq. Rep. 
1204 ; 24 L. J. Oh. 142 ; 24 L. T. O. S. 17 ; 
2 W. B. 700 ; 43 E. R. 682, li. 0. 

AnnotcUions : — Oonsd. Rc Hotohkya, Freko v. Caltnady 

(1886). 32 Oh. 1). 408. Refd. Barnes v. Dowling (1881), 
44 L. T. 809 ; Re WlUlaiues, Andrew v. WlUlames (1884), 
62 L. T. 41 : Re Cartwright, Avis v. Newman 0889), 
41 Oh. D. 532 ; Re Froman. Dinioad v. Newbiu'D, [1898] 
1 Oh. 28. 

2243b. Opposition to BUI In Parliament.] 

— Re OuMitOD’s Settled Estate, [1892] 


2 Ch. 318 ; 61 L, .T. Ch. 661 ; 66 L. T. 845 ; 
40 W. R. 490 ; 36 Sol. Jo. 427. 

Annotafions : — Refd. Re Bristol’s (Marquis) Settled Estates, 
[18931 3 Ch. 161 ; Re Li C. 0.. Bx p. Pennington (1901), 
84 L. T. 808. 

2254a. .] — Hawkins v. Hawkins (1836), 6 

L. J. Oh. 69. 

Annolalion .’—DiMid. Makings v. Makings (18C0), 1 Dc Q. F. 
& J. .3.55. 

2297a. Annuity fund — UnappUed income.] — Re 

Whitehead, Peacock v. Lucas, No. 1960a, 
ante, 

2319a. Temporary Investment — Apportionment of 
loss.] — A sum of money appointed to be laid 
out in a purchase to the use of A. for his life, 
remainder to his eldest son, subject to a charge 
for the provision of younger children ; the 
money to be let out in any public fund, till 
a convenient purchase found : if a loss 
happens before the purchase, it must be born 
in an average. — Charlbers v. Chambers 
(1730), Fitz-G. 127; 1 Eq. Oas. Abr. 116; 
Mos. 333 ; 94 E. R. 684, L. O. 

Annotaiifms : — Expld. Oke v. Hoath (1748). 1 Ves. Sen. 135. 
Consd. Booth v. Allingion (1850), G De G. M. & G. 613. 


Part XI. — Custody 

2857. Add. A^inolalion : — Refd. Clayton v. Clayton, ! 

[1930] 2 Ch. 12. I 

2858. Add. Annotation: — Consd. Clayton v. Clay- i 

ton, [1030] 2 Oh. 12. | 

2858a. '.] — Garroi) v. Moor (1816), 8 L. T. ! 

O. S, 270. I 

2859. Add. Annotation : — Refd. Clayton v. Clayton, , 

[1930] 2 Ch. 12. ! 

2877a. Trustees with duties to perform.}— A tes- | 
tator died, liaving by his will bequeathed i 
settled legacies & having thereby also by | 
legal limitations settled freeholds whicii ' 
in the events which happened became vested 
free from incumbrances & charges in pltf. 
From time to time there had been appoint- 
ments of new trustees of testator’s will for 
the pui'poses of the Settled l^and Acts & 


of Title Deeds. 

other purposes, including Jbree by deeds of 
1002, 1904, & 1916. In 1924 pltf. had been 
appointed Settled Land Act trustee of 
testator’s wiU, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in the pltf,, 
the trusts of some of the settled legacies 
were still on foot. In an action by pltf. 
claiming the custody of the appointments of 
1902, 1904, & 1915, as forming part of his 
title to the freeholds : — Held : trustees who 
have duties to perform in relation to their 
trusts may retain title deeds lawfully in 
their possession as trustees. — Clayton v. 
Clayton, [1930] 2 Ch. 12 ; 99 L. J. Ch. 498 ; 
143 L. T. 696. 

2379. Add. Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


Part XII. — Express Powers in Instruments 


2396. Add. Atmotation ; — Retd. Johnson v. Clarke, 
[1928] Ch. 847. 

2398a. Sale to tenant for life.] — Where 

the trustees of lands in strict settlement have 
a power to sell, with the consent of the tenant 
for life, a sole by the trustees to the tenant 
for life will bo held good. — Howard v. 
Ducanb (1823), Turn. & R. 81 ; 1 

L. J. O. Ch. 86 ; 37 E. R. 1025, L. C. 

AnnoliitUnis : — Ezpld. Khmd r. Baker (1867). 29 Bcav. 137. 

Apld. Dioconmm r. 'ralbot (1870), G Ch. App. 32. Rd!d. 


Grover v, HugelJ (1827). 3 Knjia. 428 : Greenlaw r. King 
(1841), 10 L. J. Oh. 129 ; Boadeu r. King (1852). 9 Hare, 
499 ; Beron r. Habgood (1860), 1 John. Sc, H. 222. 

2399a. .] — Eisdeu. v. Ham- 

MERSLEY (1862), 31 Beav. 255 ; 6 L. T. 706 ; 
54 E. R. 1136. 

Anmttations : — Apprvd. Alexander r. Mills (1870), 6 Ch. Apn. 
124. Consd. Re Cooper, Cooper v. Slight (1884), 2>CSh. D. 
565; Hardaker v. Moorhouse (1884), 26 Ch. D. 417. 
Apld. Re Bedlngfcld & Herrings’ Ck)iitract, I1893J 2 Ch. 
332. Refd. Parr r. A.-O.. flD20J A. C. 230. 

2399b. Power to sell under subsequent settlement — 
Reference to former settlement--” Ulterior 
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2320 II. .h-Wbere a 

loea ooours under a mtge. of trust 
funds, the inooiue of wliich is payable 
to a life tenant, the loss should bo 
apportioned betwoon the tenant for 
11 x 0 & the remainderman by adding 
the amount actually realised from tho 


HccurJly to tho amount of interest i 
theretofore received by the tenant for ) 
life & dividing the whole sum between ■ 
tho latter A the remainderman in the 
proportion In which they would have 
own entitled to ^are if the aeourity 
bad been paid in full, the tenant for 
life giving credit for the amounts 

20 


already received.— Jfs Plumb (189C). 
27 0. li. 601.— CAN. 

PART XII. SECT. S. 

D i. Power to retain non^rustee 

seeuriiies .) — Fooo v. Fooo’s TRuarsBS, 
(1989] S. 0. (Ct. of Seas.) 546.— SCOT. 



to UmitaUons therein.'»l—£reZd ; the ex- 
pression “ ulterior to the limitations therein ” 
meant ulterior in point of position in the 
deed, &> not ulterior in point of time. — Morgan 
V. Rutson (1848), 16 Sim. 234 ; 17 L. J. Ch. 
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419 ; 11 L. T. O. S. 238 ; 12 Jur. 813 ; 60 
E. R. 863. 

2570. Add. Annotatiom : — Refd. A.-G. v. Tasker 
(1028), 92 J. P. 167; A.-O, v. Manchester 
Corpn., [1931] 1 Oh. 264. 


Part XIII, — Statutory Powers in Relation to Settled Property. 


2570. Add, Annotation : — Generally, Refd. Re 
Austen, Collins v, Margetts, [1929] 2 Ch. 165. 

2606. Add, Annotation : — ^Refd. Re Draycott 

Settled Estate, [1928] Ch. 371. 

2597. For the existing paragraph substitute the 
following paragraph : — 

Settled Land Act, 1925 (c. 18), ss. 1, 2.]— 

Land was, on Dec. 31, 1926, ht^ld by two 
persoi^ under a devise contained in a will, 
made in 1888, as joint tenants in fee shnple 
absolutely, subject to a charges for £1,000 
created in 1869 in consideration of marriage: — 
Held: (1) the land was settled land within 
Settled Ijand Ac j, 1925, ss. 1 (1) {v) & 2, 
Sl it was excepted from the application of 
Law of Property Act, 1925 (c. 20), s. 30 (1) ; 
(2) there was nothing in the context to 
give to the words “ settled land ’* in l^aw 
of Property Act, 1925, s. 36 (1), any 
other meaning than that given by 
sect. 205 (1) (xxvi ). — Re Gaul & IIoulston’s 
Contract, [1928] Ch. 689 ; 97 L. J. Ch. 302 ; 
139 L. T. 473, C. A. 

2598. Add, Citations : — 97 L. J. Ch. 193 ; 139 
L. T. 59. 

2600a. Land subject to payment of perpetual 
annuity — Settled Land Act, 1925 (c. 18), 

s. 1 (1) (v).] — A perpetual annuity, created 
voluntarily, is a payment of a i>erio(lical sum 
for the “ benefit " of the person receiving 
it within Settled Land Act, 1925 (c. 18), 
s. 1 (1) (v). Therefore land subject to such 
a charge became, on Jan. 1, 1926, settled 
land. — Re Austen, Cou.ins v, Mahoetts, 
[1929] 2 Ch. 156 ; 98 L. J. Ch. 384 ; 141 L. T. 
325. 

2602. Add, Annotation : — N.P. Re Parker’s Settled 
Estates, Parker v, Parker, [1928] Ch. 247, 

2602a. Settlement of undivided moiety — Settlement 
of remaining moiety — ^Mergcnr before operation 
of Law of Property Act, 1925 (c. 20).] - 
By a voluntary settlement made in 1909 an 
xmdivided moiety of a freehold <istatf5 was 
settled upon the usual limitations of a strict 
settlement, & the settlor having acquired 
the other moiety after^'ards settled it by his 
will upon the same uses & trusts & with the 
same trustees as the settlement. The settlor 
died in 1910 & the tenant for life under the 
two settlements died in 1930: — Held: the 
entirety of the land was settled land, the two 
moieties having completely merged before 
1926, on the death of the tenant for life 
it vested in his fecial exors. — Re Egton 
Settled Estate, Foster v, Foster, [1931] 

2 Ch. 180 ; 100 L. J. Ch. 273 ; 145 L. T. 70. 


2619. Add, Annotation Refd. Re Patton, West- 
minster Bank v, Carlyon, [1929] 2 CIi. 276. 

2632. Add, Annointion : — .4.^ to (2) Apld. Re 
Alsfcon-Hoberts- West’s Settled Estates, [19281 
W. N. 41. 

2633a. Not tenant under lease at rent.] —A person 
who is a tenatit of Hettl<Hl land under a lease 
at a rent is, as a mat t(*r of iK'oessary implica- 
tion from the language of sect. 20 (1) (iv), 
of Settled Ijaiid Act, 1925 (c. 18), excluded 
from the class of ptM'soiis upon whom the 
section confeT*8 the powers of a tenant for life. 
Tlie amount of tljc r<‘nt is immaterial. — Re 
Catling, Puuli g Thuhtj^io v. Catling, [1931] 
2 Ch. 359; 100 L. J. Ch. 390; M5 1.. T. 613. 

2648. Add. Annotation : — Coiisd. He Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

2652. Add. Annotation : — Held, /I’c Acklom, Oake- 
shott r. Hawkins, [1029] 1 tOj, 195. 

2676. Add. Annotation .‘ Conad. Re Robins, IIol- 
• land V. Gillam, [192S] Ch. 721. 

2679. Add. Annotation : — As to (2) Dlstd. Re 
Stevens & Dunsby’s Contract, [19281 W. N. 
187. 

2^7d&, Trust for accumulation of Income for 

payment of mortgages.] — A’c Stevens & 
Dunsby’h Contract, [1928] W. N. 187. 

2727a. With “ Intent ” to extinguish 

Settled Land Act, 1925 (c. 18), s. 105 -To 
what assignors applicable -Any person In 
whom life estate vested.] — Held : the opera- 
tion of Settled I^and Act, 1925 (c. 18), 
8. 105 (1), is not confined to the case of an 
assurance by the t<*nant for life himself of 
his estate, but extends to an assurance by 
any ptTson in whom the life estate is vested, 
including a trustee in bk|)cy. of the tenant 
for life. The “ intent ” relerr(*d to in the 
sect, was the inUmt of the assignor. 

Where therefore a tenant for life was bkpt., 
& his trustfic in bkpey. s<.>ld & assured the 
estate for life to the tenant in tail in re- 
mainder, but the tr^nant for life loCused to 
execute a viisting deed in his favour i—Tleld : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
8. 12 (1) (a). — He Shawdon Estates Seti’le- 
MENT, [1930] 2 Ch. 1 ; 99 L. J. Ch. 189 ; r42 
L. T. 506 ; 74 Sol. Jo. 215 ; [1929] B. & C. R. 
152, C. A. 

2727b. Trustee In bankruptcy 

of tenant for life.) — Re Shawdon Estates 
Settlement, No. 2727a, ante. 

2727c. Whose intent referred to — 

Assignor.]— /te Shawdon Estates Settle- 
ment, No. 2727a, ante. 


PART XIII. SECT. 1, SUB-SECT. 1.— 
D. (h) iii. 

2643 U. Mere lieensee.y-The 

petBoas qualified to exerctee the powers 
of leaemg under ConTeyanoiuflr ic Law 


I of Propel ty Act, IftWS, b. 68, me tho«e 
i having an estate in land, either an 
oBtate for life or a chattel interest. A 
pereon having a mere right of personal 
I residence In a house for nis life has not 
I an estate of any kind tiierein, but a 
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mere llconct;, &, thcrcfoi'e. In not 
qualifiod to exeiciHc the powers of 
leasing referred to, — Stevenson v. 
Myeiw (1920), 47 N. 8. W. W. N. 94.— 

AUS. 
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2782. Add, Annotations : — Ck>nsd« Be Patten, West- | 
minster Bank d, Carlyon, [1029] 2 Gh. 276. 
Retd. Re Acklom, Oakeshott v. Hawkins, 
[1929J 1 Oh. 195. 

2788a. Restriction on power of letting.] — Testator 
by bis will, dated Nov. 22, 1927, directed 
his trustees to retain £3,000 & to apply the 
interest yearly in payment of the taxes, 
rates & repairs of his freehold house, A he 
desired that his aunt should ** have the use 
of It & my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub-let the same or any part thereof. On the 
temiination of her occupation the house is 
to bo sold/' & from the proceeds, added to the 
above £3,000, certain specific legacies were 
given. He also directed that when the house 
had been sold, his nephew, O. P., should have 
the furniture : — Held: (1) the provision 
forbidding the tenant for life to sub-let was 
void under Settled Land Act, 1925 (c. 18), 
8. 106 ( 1 ), & the provision requiring the house to 
be sold & the gift over of tno proceeds of sale 
upon the termination of her occupation was 
also avoided bv tliat sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
lif^ ; i2) the gift over of the £8,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tenduucv ; that 
it should be read to take ell’ect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the house she would not be entitled to be 
paid any part of the income of the £3,000 ; 
U) she wais entitled to the fiu*nltui’o during 
her life or until she ceased to occupy the bouse 
for any reason other than the exercise of 
her powers as tenant for life. — Re Patfen, 
Westminster Bank v, Carlyon, [1929] 2 
Ch. 276 ; 98 L. J. Oh. 419 r 141 L. T. 296 j 
46 T. L. R. 604. 

2730. Add, Annotation : — As to (2) Refd. Re 
Acklom, Oakeshott r. Hawkins, [1929] 1 Ch. 
195. 

2730a. .] — By this will dated 

Jan. 4, 1918, the testator bequeathed his 
leasehold house, garden grounds, W. Ct., 
together with the fixture's & fittings & aU 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, B., to reside there 
after his death, if she should wish to do so, 
A to have the use & enjoyment thereof during 
her life free of rent or otlier payment, & he 
* gave to his sister the use & enjoyment of his 
said house, garden, A gi'ounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees alter her death or 
during her Ufo if she should not wish to reside 
or continue to reside there to sell the same 
(except ceiiain articles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. Ho died on June 26, 1918, & the 
lady entiored into possession thereof 
immodiately. In 1926 she went abroad 
temporarily for the benefit of her health, the 
place beii^ left in charge of servants,. A she 
paid the Hched. A. tax. In 1920, oi^ng to 


severe illness, she was prevented from return- 
ing to England, & the house was let by her 
from time to time, & she still paid SobM. A. 
tax thereon. In 1927 she sola the house as 
tenant for life or a person having the powers 
of a tenant for life, & shortly after the con- 
tents, other than the excepted articles, were 
sold by the trustees* On a summons taken 
out by the trustees asking whether she had 
any, A, if any, wbat interest in the proceeds 
of sale of the leasehold propertv & the income 
thereof : — Held : on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not ther^ore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
— Re Acklom, Oakeshott v, Hawkins, 
[1929] 1 Ch. 196; 08 L. J. Ch. 44; 140 
L. T. 192 ; svb nom. Be Adblom, Oakshott 
V. Hawkins, 72 Sol. Jo. 810. 

2747a. Of proceeds of settled land.] — R^ 

Patten, Westminster Bank v, Carlyon^ 

. No. 2738a, ante, 

2798. Add, Annotation : — Refd. Re Price, [1928] 
' Ch. 679. 

2810. Add, Annotation : — As to (2) Folld. Re 
Patten, Westminster Bank v, Carlyon, [1929] 
2 Ch. 276 

2829. Add, Annotation : — FoUd. Bernhardt w. 
Galsworthy, [1929] 1 Ch. 649. 

2889a. Power to vary leases — Settled Land Act, 
1025 (c. 18), s. 59 — Construction of section.] — 

— It is apparent, in my opinion, that Settled 
Land Act, 1925 (c. 18), s. 59 (1), is dealing 
only with a question of fonn, because it is 
clear from the final words of sect. 69 (1) that 
no moi*e is being atithorised than what might 
have been done under- Settled Land Act, 
1925 (c. 18), s. 62 (1). The provision in 
question is that “ every such lease or grant 
shall, after such variation, release, waiver or 
modification as aforesaid, be such a lease or 
gi*ant as might then have been ” granted 
after a sunender, etc. In my opinion 
sect. 59 (1) is not limited to cases where the 
result of the variation, release, waiver or 
modification will at common law effect a 
surrender & regrant. This section is con- 
ferring a power on the tenant for life to 
execute documents in a particular form 
which he could have executed in another 
form as the result of the surrender or the 
surrender & regi*ant of the land previously 
dealt with. It relates to the wide^ possible 
release, variation, waiver or modification, 
including oases in which only part of the land 
comprised in the old lease or grant is the 
subject of those alterations (Maugham, J.). — 
Re Savilb Settled Estates, Savile v, 
Savile, [1931] 2 Ch. 210, 216 ; 100 L.*J. Ch. 
274; 146L. T. 17. 

8950. Add, Anyioiaiion : — Folld. Be Weld-Blimdell 
Estate, Mowbray (Lord) v, Weld-Blimdell 
(1929), 73 Sol. Jo. 686. 

2950a. Express provision for proper preserva- 

tion.] — Re Weld-Blundell Estate, Mow- 
bray (Lord) v, Weld-Blundell (1929), 
73 Sol. Jo. 586. 

S082a. .] — Re Watson, Brand v, 

CULME-SSYMOUK, [1928] W. N. 309; 166 
L. T. Jo. 439, 
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3082l>> Arohltect’s lees — Short occupation lease.] — 

Be Watson, Bband v. Culbce-Skymour, 
[1928] W. N. 309 ; 160 L. T. Jo. 439. 


3032c. Solicitors* lees — Obtaining short occupation 
leatfe.] — Be Watson, Brand v. Oulmb-Sky- 
MOUR, [1928] W. N. 309 ; 100 L. T. Jo. 439. 


8048. AM. Annotation : — Reid. Be Cayley & 
Evans* Contract, [1930] 2 Ch. 143. 

304f6. AM, Annotations: — As to (1) Apld. Re 
Oatchp^l, Harris v, Cat<;hpool, [1028] Oh. 
429. Consd. Be Haul & Houlston’s Ck>ntract, 
[1928] Ch. 089. Reid. Re Parker’s Settled 
Estates, Parker v. Parker, [1028] Ch. 247. 
3047. AM. Citation 97 L. J. Ch. 161. 


AM. Amioiaiions : — As to (1) Refd. i?^Gaul& 
Houlston’s Contract, [1928] Oh. 089 ; Re 
Norton, Pinney v. Beauchamp, [1929] 1 Ch. 


3047a. .]-—On Dec. 31, 1926, certain 

land stood limited to the use of A. for life, 
&, after his death, subject to certain jointure 
rentcharges for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been further secuw’d by 
the limitation oi a legal term, to tlie use of 
trustees upon tru ?t for sale. TJic settlement 
under which the land so stood Ihuited was 
a compound settlement, consisting of various 
documents, including two deeds of 1911 & 
1013. In duo course a vesting deed was 
executed in favour of A. A. die<i on Dec. 4, 
1926, & probate, limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were bvparatc 
trustees of the two deeds of 1911 ^ 19 
Clause 11 of the 1911 deed gave <o tuc 
trustees thereof all the powers conferred on 
a tenant for life by Settled Land Acts, 1882 
to 1890 : — Held : (1) the wliolo legal estate, 
the subject-matter of tlio settlement, was 
not held upon trust for sale ; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 were i)ersons 
on whom Settled I^nd Act, 1926 (c. 18), 
8. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement ; & when they sold 
the land they would sell it as statutory 
owners & not as trustees for sale, & they must 
pay over the proceeds of sale t<> the trustcaes 
of the compound settlement. — Re Norton, 
Pinney v. Beauchamp, [1929] 1 Ch. 84 ; 98 
L. J. Ch. 219 ; 140 L. T. 348. 

3048. AM. Annotation : — Folld. Re Shelton’s 
Settled Estates, [1928] W. N. 27. 

3074a. Refusal to execute — Order of Court under 
Settled Land Act, 1925 (o. 18), s. 12 (1) (a).] ~ 


VoL XL.— getflsmmts. Qmm 8088b tm . 

Re Shawdon Estates Settlement, No. 
2727a, post 

8074b. Contents — Vesting deed on resettlement — 
Compound settlement. ]—X. & Y„ the trustees 
of an indenture of resettlement dated Aug, 20, 
1915, by which certain property was sAtled 
subject to a jointure, executed on May 1, 
1020, a vesting deed reciting the resettlement 
& purporting to vest the property in the 
tenant for life. On Doc. 31, 1025, X. was 
the sole surviving trustee for the purposes 
of the Settled Land Acts of an indenture of 
settlement dated .Tuly 12, 1882, which 

together witli the resotllement & two other 
documents formed the compound settlement 
of the property. On July 5, 1920, the 
tonant for life entered into four contracts for 
the sale of a portion of the property to a 
pm'chaser. The purchaser raised objections 
to the title on the ground that the vesting 
deed was not framed in accordance with the 
provisions of the Settled I^nd Act, 1926 
(c. 18) : (a) as it only dealt with the resettle- 
ment & not with the compound settlement ; 
(b) as it was not executed by the trustees 
of the compound settlement ; & (c) as it 
did not contain the names of the p(?rsons who 
were the trustees of the compound settle- 
ment. The tenant f<>r life Uiok out a 
summons for a declarotiou that a good title 
to the property had been shc>wn : — Held : 
the vesting deed did not comply with the 
requireincuts of the 1926 Act with reference 
to the compound 8(‘ttlenu}nt At the ttmant 
for life was not abhi to exei’ciso his statutory 
powers as tenant for lih' in respect of the 
disposal of his property ; <<. the siunmons 
must bo dismissed . — Re Oaylky A: Evans’ 
Contract, [I930j 2 Ch. U3 ; 90 L. J. Oh. 
411 J M3L. T. 405. 

3074c. Description of trustees as trustees of 

principal settlement- Sufliclency.] — A vest- 
ing deed, executed with thr^ inti^nded object 
of giving effect to the provisions of Hottlod 
l^nd Act, 1926 (c. 18), with regard to the 
vesting of settled land in a tenant for life, 
contained a statement that tlie trustees, 
who were executing .the deed, were trustees 
of the principal settlement, but it contained 
no reference to this fact that they wei'e 
trustees of a compound settlement, consisting 
of the principal seitlement A other docu- 
ments ; — Held : the tnistecis wore sufflciently 
described, A the vesting deed was a valid A 
effectual principal vesting deed, made pur- 
suant to Settled Land Act, 1925 (c. 18), in 
respect of the land comprised in the com- 
pound settlement, constituted by the various 
documents. — Re Cubwen, Cukwen v. 
Graham, [1931] 2 Oh. 311 ; 100 T.. J, Oh. 3S7. 


Part XIV. — Trustees of Settlements. 

8098. After this case add : — | settled land In Ireland.] — See CouRTa, Vol. 

Jurisdiction of court— To appoint trustees of | XVX., p. 104, No. 42. 
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Part XV. — Land Held in Undivided Shares. 


3138* For the existing paragraph substitute the 
following x>aragraph : — 

Settled land.] — By the will of 

testator, who died in 1884, his real estate was 
devised to trustees upon trust to permit his 
widow to receive the rents thereof during her 
life, &, after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. & M., as should be then living 
&> should for the time being be single & 
unmarried in equal shares if more than one, 

Sc, when both should be married upon trust as 
to both capital as well as income for all 
testator’s children in equal shares. Testator’s 
widow died in 1889, & on the death of B., in 
1927, questions arose as to the respective 
interests of E. & M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that E. &; M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
of E. her sister M. became entitled to the 
whole of the income during her spinsterhood. 

Sc, upon her marriage or death the whole estate 
wbuld become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1926 (c. 20), coming into force, 
the devised real estate vesteiJ in the then 
surviving trustee of the will upon tiie statu- 
tory trusts under Sched. I., Part IV., 
pai*. 1 (1), or in her or the Public Trustee 
,under par. 1 (3) : — Held : (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the 1 ‘cal estate devised by the will was, at 
the date of Law of Property Act, 1926, 
coming into force, by the etTeet of Wills Act, 
1837 (c. 20), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. & M., who were then beneficially interested 
in equity until one of them should maiTy or 
die in undivided shares vested in possession ; 
(2) although their interests were not absolute 
interests, the case fell within inched. I., 
Pai't IV., par. 1 (1 ), & the real estaL^ thereupon 
vested in the trustee of the will upon the 
statutory trusts ; (3) when a case fell within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-paragraphs . — Re Dawson's 
Skttijsd Estates, [1928] Oh. 421 ; 97 
L. J. Oh. 343 ; 139 L. T. 94. 

Annotations : — As to (2) FoUd. lie Barrat. Body v, Barra t. 
r]g2U] 1 Oh. s:i6. Befd. Hs lloblns. Holland u. Giilam, 
{ig28] Oh. 721. 

3138a. .] — Testator, who died on 

June 16, 1881, leaving a widow Sc, eight 
cliildren, by his will gave all his estate to his 
wife &. fom* children, whom he appointed 
exors. Sc trustees, upon trust to pay his debts, 
etc., & bequeathed the remainder of his 
personal eiXects to his wife & the income 
of his freeholds & leaseholds, subject to certain 
payments, Sl after her decease to pay such 
income to liis four sons Sc daughters m certain 
shares, which were to cease at death, with 
a proviso as to four quarterly payments to 
widows of sons, Sc, subject thereto, gave his 
estate t-o the long^t liver of Ids children 
absolutely. The widow died in 1900, ‘Sc on 
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the coming into force of the Law of Property 
Act, 1925, the deft. Sc daughter, who had 
since died, were the surviving trustees. All 
parties interested in the estate now desired 
a sole, & the question raised by this summons 
was first, whether pltf. Sc deft. R., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled Land Act. 
Secondly, if it be not settled land, whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts : — Held : Law of Property Act, 
1926 (c. 20), Sch. I., Pt. IV., para. 4, added 
by the amending Act of 1920, was not 
applicable to the case; Sc, secondly, having 
regard to Wills Act, 1837 (c. 26), s. 31, Sc 
following Rc Dawson's Settled Estates, No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts. — Re Barrat, Body v. 
Barrat, [1929] 1 Oh. 336 ; 98 L. J. Ch. 74 ; 
140 L. T. 328. 

31S8b. .] — B,e Collins, Towers v. 

Collins, [1929] 1 Ch. 201 ; 140 L. T. 223 ; 
72 Sol. Jo. 779 ; svh nom. Be Collins, 
JowBRS V. Collins, 98 L. J. Ch. 47. 

3139. Add, CiUUion : — 72 Sol. Jo. 86, 

Add, Annotations : — Consd. Re Robins, Hol- 
land V, Gillam, [1928] Ch. 721. Refd. Re 
Dawson’s S. E., [1928] Ch. 421. 

3139a. Land held under one Sc same settlement 

— Vesting in trustees — Who are trustees.] — 
Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one Sc the same settlement, 
it vests in the trust/Oes, if any, of the settle- 
ment under the old law as joint tenants 
upon the statutory trusts If there are no 
such trustees then, pending their appoint- 
ment, the land vests in the Public Trustee 
upon the statutory trusts. — Re Catchpooi., 
Harris v. Catchpool, [1928] Ch. 429 ; 97 
L. J. Ch. 181 ; 139 L. T. 17 ; 72 Sol. Jo. 226. 

3140. Add, AnnotaHojvs : — As to (1) Refd. Re 
Robins, Holland v, Gillam, [1928] Ch. 721. 
As to (2) Refd. Bernhardt v, Galsworthy, 
[1929] 1 Ch. 649 ; Re House, Westminster 
Bank v. Everett, [1929] 2 Ch* 166. Generally, 
Refd. Re Thomas, Thomas v, Thompson, 
[1930] 1 Ch. 194. 

3143. CUaiion : — For the existing citation read 
“ No. 1873, ante," 

3143a. Only one trustee — Vesting of land In 

Public Trustee.] — Under Sc by virtue of the 
will of a testator who died in 1921, Sc of 
subsequent dispositions, acta in the l^w Sc 
events, the legal estate in certain fr^hold 
land was, immediately before the commence- 
ment of the Law of Property Act, 1926, 
vested in two persons for their lives share Sc 
share alike, the legal estate in remainder 
expectant upon the livesT of those persons Sc 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the surviving tenant for life to sell 
the land Sc divide the proceeds between 
the testator’s nephews Sc nieces. Upon a 
summons by the tenants for life, who were 
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desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act* 1926, the land 
was vested: — Held: (1) as immediately 
beforfe the commencement of that Act the 
land was held at law & in equity in undivided : 
shares, vested in possession, & the entirety i 
thereof was settled land, Law of Property i 
Act, 1925 (c. 20), Sched. I., Part IV., para. 1, j 
sub-para. 3, would apply, if there were more j 
than one trustee of the settlement con- \ 
stituted by the will, in whom the land could i 
vest as joint tenants ; but that, as there was | 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., ! 
in the Public Trustee upon the statutory 
trusts ; (2) if, before the Public Trustee 

accepted the trust, the present trustee (who 
before the commencement of the I^aw of 
Property Act, 1926, was the trustee of the 
settlement constituted by the will for the ; 
purposes of the Settled Land Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land woidd 
vest in the trustees of the settlement os joint 
tenants upon the statutory trusts. — lie 
Price, Price i. Prick, [1929] 2 Ch. 400 ; 98 
L. J. Ch. 417 ; 141 L. T. 511. 

3143 b. Appointment of additional trustee 

— Before acceptance by Public Trustee.] — 
li 4 i Price, Price v. Prick, No. 3143a, anfc. 

3143c. .] — Immediately before the com- 

mencement of the I-aw of Propei’ty Act, 1926 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
settlor & held upon the trusts of a marriage 
settlement which, in the events had 

then happened, were for two daughters of the 
settlor in undivided shares absolutely : - 
Held : as tlie personal repi-esentatives then 
Jield the land in trust for the daughters in | 
undivided share.s vested in possession, they ; 
held it, after the Act came into force, upon i 
the statutory trusts, by virtue of Sched. 1., 
Part IV., sub -para. J {b) oi the Act, with i 
the result that the settlement trustees were | 
not entitled, as, but for Part IV., they would | 
be to call for a conveyance of the legal ; 
estate ; but the personal ropr(-scntatives ; 
held the land on trust for sah^ A were entitled : 
to sell the same, unless the daughters elected | 
to call for a conveyance. — lie Forster, 
SoMERvn.iJC V. OijOHAM, [1929] 1 Ch. 149 ; j 
98 L. .T. Ch. 27 ; 140 L. T. 277 ; 72 Sol. .Jo. ; 
701. I 

3143d. What is “ settled land ” within para- | 

graph 2.] — Under a settlement contained in 
& will the settled property was directed to bo 
held, after the death of the first tenant for 
life, in trust, as to both corpus & income, for 
the children & issue of the fli-st tenant for 
life in equal shares as therein mentioned. 
The first tenant for life died in 1929, liaving , 
by her will appointed to be her exore. & j 
trustees two pei'sons who, at the date of her ^ 
death, were trustees of the settlement & of ^ 
the will containing it. On a summons by : 
the exors. & trustees as pltfs. for the determi^- i 
tion (inter alia) of the question whether, for j 
the purpose of vesting in themselves the l^d | 
the subject of the settlement contained m | 
the will, they should, as executors of the first | 
tenant for fife, execute in favour of them- 
selves, as trustees of the will containing the 
settlement, a vesting assent upon the statu- 


tory trusts for sole of the land the subject 
of the settlement, or should apply for a grant 
to themselves of probate of the will of the 
first tenant for life limited to that land : — 
Held : Settled Land Act, 1926 (c. 18), s. 36, 
applied, & pltfs., as exors. of the first tenant 
for life, ought, pui*suant to that sect., to 
execute a vesting ass(?nt in favour of them- 
selveis as trustees of the will containing the 
settlement. — Re Cuony’s Will Trusts, 
Smith v. Freeman, [1931] 1 Ch. 30.5 ; 100 
L. .T. Oh. 115 ; 144 L. T. 526. 

— — Conversion.] — See Equity, p. 001, No. 
817a, anle. 

3143e. Effect on interest of tenant for life 

under condition to reside on premises.]— /2c 

Davies’ Will Trusts, Bkvan v. Wiixiams, 
[1931] W. N. 26.3 ; 172 L. T. Jo. 489. 

3146. Add, Annotatioyis : — Folld. Re Robins, Hol- 
land c. Oillam, [1928] Ch. 721. Apld. Re 
Houses Westminster Rank v. Everett, [1929] 

2. Oh. 106. Refd. Re Bar rat, Body v. Barrat, 
[1929] 1 Oh. 336. 

3148. Add. Oitatiom ;--97 J.. ,1. Ch. 197 ; 138 

L. T. 735. 

3151a. Application of Law of Property Act, 1926 
(c. 20), s. 34 — Land settled upon trust for sale 
— After specified period.] —The trustees of a 
will, which came into operation after tlie 
commencement of the l.aw of J’roperty Act, 
1925 (c. 20), were directed to stand possessetl 
of testator’s iHJsiduary real A personal estate 
upon trust to pay out ot tlujj income tliereof 
four life annuities, wlule any annuity 
remained payable io divide the surplus income 
amongst such of testator’s vuandchildren lis 
.should be living for the p»‘riod during wiiich 
any annuity remained payable ; &, on cesser 
of all the annuiti(‘s, to stand possessed of t]ie 
rcsiduaiy estate in trust for his grandchildren 
A the issue then living of any Uien detul, as 
tenants in (H>mmon according io the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five vears 
from the testator’s death to sell his residuary 
estate or any paH thereof by public auction 
but not by private coptnict. Upon a sum- 
mens laising questions, wbetlier the trustees 
or the persons entitled to tlie HUii>hjH income 
until cesser of tlie annuitiiss wore the proper 
persons in wdiom the land ought to be vested 
by the exor. ; tV, if the trust»*es were the 
proper persons, whether thf» annuitants were 
persons whose wishes ought to be given cITect 
to by the trustee.s for sale : — Held : (1 ) the 

land was held in equity in undivided sliares *, 
(2) the land was devised in undivided sliares 
within I-Aw of Proprsity Act, 1925 (c. 20), 
s. 34 (3), with the result that it w'as devised 
I/O the trustees, who were trustees for the 
purjioses of the Settled Land Act, 1025, 
upon the statutory trusts; (3) those trus- 
tees were the persons in wdiorn the land 
ought to bo vested. He House, Westminster 
Bank u. Eveueti-, [1929] 2 Ch. 166; 98 
L. J. Ch. 381 ; 141 L. T. 582. 

8151b. Open space held in undivided shares — 
Meaning of open space — Any land unbuilt 
upon — Back yard.] —The expression “an 
open space of land “ in Law of Property Act, 
1925 (c. 20), Sched. I., Pt. V., para. 2, means 
any land that is unbuilt upon. 

A small yard A ashes place at the rear ot 
two houses in a town was, immediately 
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before the commencement of the Act, held 
in undivided shaires by the owners of the 
houses with rights of access & user over 
same : — Held : the yard & ashes place were 
an open space within the par. & had vested 
in the Public Trustee. L^ve given to the 
Public Trustee to sell same. — He Bradford 
City Prjkmi8BS, [1928] Ch. 138 ; 188 L. T. 
517 ; nom. Be Bradford City Prejkises, 
ScAiFB V, Public Trustee, 07 L. J. Oh. 84. 

AnnotaHon: — Consd. lie Townsend, Townsend v. Townsend, 
£1930] 2 Ch. 338. 

8151c. Private railway siding.] — 

A private railway siding consisted partly of 
freehold land, vested in the trustees of a will, 
partly of leasehold land held for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 


Digest Supplement. 

deed. Neither set of trustees held upon 
trust for sale or had any power of sale. All 
rights of access to &; user of the siding were 
vested, at the oommencement of Law of 
Propwty Act, 1025 (c. 18), in lessees of 
adjoining property, licensees, & other persons 
entitled under the declaration of trust, dc 
rents were paid by all parties interested for 
such user ; — Held : that the siding was not 
an open space vested in undivided shares in 
right whereof each owner had rights of 
access & user thereof did not therefore 
vest in the Public Trustee under Iaw of 
Property Act, 1926 (c. 20), Sched. I., Pt. V„ 
para. 2, but was vested in the respective 
sets of trustees upon the statutory trusts. — 
Re Townsend, Townsend v. Townsend, 
[1930] 2 Ch. 338 ; 99 L. J. Oh. 608 \ 143 
L. T. 608. 


Part XVI. — Resettlements. 


3171. Add. Annotation : — Oenerally, Refd. Re Parker’s Settled Estates, Parker v. Parker, [1928] Ch. 247. 


Part XVII. — Miscellaneous Clauses in Settlements. 


3260a. - Payment by trustees — Right to re- 

imbursement.] — The husband in a marriage 
settlement covenanted (inter alia) tb pay the 
pi'emiums on a policy of life insurance. In 
default of his doing so, the tiustees paid the 
pi'emium & sought to recover the amount so 
paid from the covenantor. The settlement 
expressly empowered the trustees to apply 
the income m making any payments for 
keeping on foot the policy, & provided that 
it should not be obligatory on them to enforce 
the husband’s covenants. There was no 
covenant by the husband to reimburse the 
trustees in j'espect of any payment so made 
by them: — Held: (1) it was an implied 


term that the husband should reimburse the 
trustees ; (2) the claim of the trustees was 
not in debt but for damages for breach of 
covenant, & therefore they could not 
specially indorse their writ ; (3) the damages 
were substantial & not merely nominal, & 
the trustees were entitled to recover the full 
amount paid by them. — Schlbsinger & 
Joseph v, Mostyn (1931), 48 T. L. li. 111. 

3260b. Whether claim in debt or 

damages.] — ScHr.E8iNGEii & Joseph v. 
Mostyn, No. 3260a, ante. 

8260o. Measure of damages.] — Sohle- 

siNGER & Joseph v. Mostyn, No. 3260a, 
ante. 
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SEWERS AND DRAINS. 


Part I. — Sewers and Drains for Sanitary Purposes. 


19. Annotation : — Dlstd. Clark v. Epsom 

R. D. C., [1929] 1 Oh. 287. 

19a. .] — Pltl. was the owner of a house & 

grounds on the X, estate, a leaseholder in 
1900 & freeholder since 1920. Down to 
1912 there was no drainc^o system for the 
estate, but in that ye^ a system was 
established, which so far as alTected this 
property was called “ the noi'thern system,” 
by the then owners of the estate with an 
effective outfall, but without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works were situated. 
Prom these works the effluent passed into 
the river M., but owing to the Alter bed ceasing 
to function, poUv'tion of the river occurred, 
& this outfall being stopped by the action 
of the Thames Conservancy, the effluent 
was now carried over the adjoining land. In 
an action by pltf. for a declaration that the 
system vested in defts. & that they were liable 
to maintain it : — Held : the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of jlcvaith 
under P. H. Act, 1876 (c. 66), s. - 
Olark V, Epsom RtmAL Council, [1929] 
1 Oh. 287 ; 98 L. T. Ch. 88 ; 140 L. T. 210 ; 
93 J. P. 67 ; 46 T. L. R. 100 ; 27 L. G. R. 328. 

64, Add, Annotation: — Refd. Re Bolcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

107. Add, Annotation : — Refd. Clark v, Epsom 
R. D. C., [1929] 1 Ch. 287. 

121. Add. Annotation : — Refd. Re Belcharn A 
Gawley’s Contract, [1930] 1 Ch. 66. 

148. Add, Annoiationa : — Refd. Clark v. Epsorn 
R. D. C., [1929] 1 Ch. 287; Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
486. 

168. Add. Annoiatimi : — Refd. Claik v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

181a. .] — Clark v . Epsom Rural f'ocNciL, 

No. 19a, ante. 

184. Add, Annotation : — Refd. Blumly, (7ark A 
Co. V. London A Noiih Eastern Railway 
(1931), 100 L. .1. K. B. 401. 


197a. Sewer laid above ground — By private 

owner— Malntenanoe by local authority.] — 
Defts., who were the urban sanita^ autho^ty, 
served notices, under Public Health Act, 
1876 (c. 66), 88. 28, 36, upon the owners 
of a row of houses within the district requiring 
them within a certain time to provide water- 
closets in the houses A to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A six -inch 
earthenware? pipe was laid through the 
gardens at the backs of the houses to retjoive 
the drainage of each house A to discharge 
into the main sewer. This pipe was laid 
undcirground until it came to the garden 
of Uie bouse in which pltf. lived, whore, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden slipptMj on the pipe A was 
injured. In an action against the urban 
district council to recover damages for the 
personal injuries so sustained, the ])ip(i 
being a ” sewer ” which was vested in them, 
the juj y found that the sewer was construcl^ed 
so as to bo dangerous t-o (ho occupants of 
the house, that defts. hri'l notice of its 
dangerous condition, A were negligent in 
not obviating the dang«)r : • //e/rf ; as deft, 
council would have been enlyithwl. if they 
had themselves construe te<] the sewoi*. t(.> lay 
it above ground, they were not guilty of any 
breach of duty in rmiinl-aining the sower in 
the same condition ns it was when laid, A 
were* therefore not liabJi? to pltf. — M ohkjs v. 
Mynyddtslwvn Urhan OouNroin, [191 7 J 
2 K. B. 309; 86 L. T. K. B. 1094; 117 
L, T. 108 ; 81 .1. P. 261 ; 1.6 L, G. R. 453, 0. A. 

217. Add. AnnoUdion : Blnridy, (’lark A 

(Jo. V. I^»ndori A N»>r(.h Eastern Railway 
(1931), 100 L. .1. K. B. 401. 

260. Add. Citation:— 2Q L. G. R. 174. 

262a. Liability for maintenance.]— Tlie Lewis- 
ham Board of Works was constitutod undei- 
Metropolis Management Act, 1865 (c. 120), 
with an area extending over Peugo, A all 
sttwers in their district, except the main 
sewer, v/ere vested in tlu? Hoard, who were 
bound U» repair them. Meti-opolis Manag<- 
ment Act, 1862 (c. 102). empowered the 


PART I. SBCT.l, SUB-SECT. 1. -A. 

M. Whether drain or sewer .] — 
Sw aKNuy V, Lzsnabeisa R. D. C., [1929] 
N. I. 119.— IR. 


PART 1. SECT. 1, SUB-SECT. 4. 

•b. Nan-wmigahle river.] — Where a 
non -navigable rivOT lies wholly within 
the boundaries of a county, such river 
is a public drain. A the county council 
bas power to restrain the removal of 
mvel from the river bed. — P ahiatua 
O nmcTY CotmmL v. Axmo Covsrr 
COUKCIL, (19S01 N- 2. L. R. 344.— 
N.Z. 


PART I. SECT. 3, SUB-SECT. 3. 

1 J, .} — ^Land Drainage Aft, 

R, S. M., 1913, does not give a right of 
action against a muuloTpality to an 
individual who bas suffertHl loss because 
of it,s default in performing its duty 
theroonder of keeping drain^e ditches 
in repair. — ^M attao v. Hanover 
RctRAL MUNICTrALITT, (1931J 2 D. h, R. 
.508 ; [19301 3 W. W. R. 577 ; revsff., 
11930] I D. U R. 247.— CAN. 

se. Petition for e^ahlishmetd of 
drainaoe district — Effect of repeal of 
jdafide,)— R. v. Pprdcjs Orovb Muki- 
c^iPAL District. (19301 3 W. W. H. 
277 : 4 D. L. R. 84.3; affg., 

W. VV. R. 13.5.-^AN. 


■d. LiiibitUy of municipality to repair 
~ Who may mJf>rce.] '-JicUl : in 
of uU other nilevaiit provisions of the* 
Aot, HOfjt. 740 of Municipal Act, 
R. 8. M., 1913, was intended merely 
to make it clear that, as l>ctw'ccu the 
government of the province A the 
uiimicipallty, the duly was on the latter 
to keen suon drains in repair, A It was 
not intended to make the municipality 
liable to an action at the suit of ah iu- 
dlvlduai who might soffer damage from 
the municipality’s failure to perform 
duty. — Pierce v. Winohehirr Rubai. 
MUNiciPALrnr, [19301 2 W. W. R. 752 ; 
[1931] 1 D. L. R. 237; 30 Man. L. R. 
132; affd,, 11931 J .8. ( !. K. 628.- CAN. 
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Board to execute sewerage works beyond 
their own district where necessary, & in 1865 
the Board, for the purpose of the drainage of 
Penge, constructed a sewer in Penge, which 
passed through the Beckenham district, not 
imder the control of the Board, to the Lewis- 
ham district, where it joined the main sewer. 
The Act of 1862 did not vest this sewer in 
the Board, & did not in terms oblige the 
Board to repair it, but this obligation was 
expressly imposed on the Board by the 
Beckenham Sewerage Act of 1873, which 
empowered the Beckenham authority to 
connect up with the sewer in their area in 
return for certain money payments. This 
sewer having become in^equate, a second 
was constructed nearly alongside, & it 
assisted to carry off the sewage of Penge. 
By London Government Act, 1899 (c. 16), 
District Boards of Works were abolished, & 
the Ijewisham Corporation was created, but 
by the Penge Order of 1900, made in pur- 
suance of this Act, the district of Penge was 
taken out of the control of the corpn. & 
became part of the county of Kent, & a 
scheme of adjustments was made, whereby 
all property of the l^iewisham Board used, & 
all liabilities of the Board incurred, solely or 
mainly for the benefit of Penge, where trans- 
ferred to the Penge District Council, & the 
question whether any property had been 
used or any liability had been incurred solely 
or mainly for the benefit of Prnge was to be 
finally determined by the commissioners 
appointed under the Act ; but the scheme 
made no provision dealing with the question 
whether the obligation to maintain the Penge 
sewers, so far as they were laid in Beckenham, 
was cast upon the Lewisham Corpn. or not. 
In an action by the Urban* District Council of 
Penge against the licwisham Corpn. for a 
declaration that this obligation was cast upon 
the corpn.: — Held: (1) the jurisdiction of 
the ct. to determine this question was hot 
ousted by the Penge Order ; (2) both the 
original & the relief sewers were constructed 
wholly or mainly for the benefit of Penge, & 
that the action failed. — Penge Urban 
DismicT Council, v. I.ewisham Corpn. 
(1930), 95 J. P. 77. 

304a. Reconstruction of drain — What amounts 
to.] — The L. 0. C. made a bye-law that a 
X)erson who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 


should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain ; & another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yai*d & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
relaid the drain in the same line upon a 
foundation of concrete. He put in four new 
lengths of pipes & a new gully & connection, 
replacing in the drain one old pipe & gully 
only, & leaving in the ground an old pipe 
which was not defective : — Held : the work 
done to the drain was a “ reconstruction ” of 
the drain, & not merely a “ repair of it, & 
■ that the bye-laws applied. — Agar v. Nokes 
' (1906), 93 L. T. 605 ; 69 J. P. 374 ; 3 I.. G. R. 

• 1168, D. 0. 

319. Add, Annoiaiion : — Dlstd. Grant v. Derwent, 
[1928] Ch. 902. 

319a. Liability of owner requesting local 

authority to lay connecting pipe.] — Subject to 
the rights of a cor]>u* as highway sewer 
authority, pltf. owned the soil of a public 
i*oad with a sewer therein. Deft.’s property 
abutted on this road, as well as on another 
sewered road, he was entitled under 
Public Health Act, 1875 (c. 66), s. 21, to 
cause his drains to empty into the corpn. *s 
sowers, on giving proper notice & complying 
with regulations. At deft.’s request & 
acting under their local Act, the corpn. 
connected deft.’s combined drain with the 
sewer in pltf.’s road, carrying the connecting 
pipe through a small portion of pltf.’s 
subsoil : — Held : the corpn. ’s acts were fully 
justified by the local Act, even if not by Public 
Health Acts, & whatever right for compensa- 
tion pltf. might have against the corpn. for 
damage sustained by reason of the exercise 
of their statutory powers, he had no cause 
of action against deft, for requesting the 
corpn. to exercise those powers. — Grant v, 
Derwent, [1929] 1 Ch. 390 ; 98 L. J. Ch. 
70 ; 140 L. T. 330 ; 93 J. P. 113 ; 73 Sol. .To. 
69 ; 27 L. G. R. 179, O. A. 


Part III. — Sewers under Commissioners of Sewers. 


408. Add, Annotalion : — Refd. Graigola Merthyr 
Co. r. Swansea Corpn., [1928] Ch. 236. 


412. Add, Annotedion : — ^Refd. Blundy, Clark & 
Co. V, London & North Eastern Railway 
(1931), 100 L. .1. K. B. 101. 


PART I. SEC^. 9, SUB-SECT. 3. 

■d. CoTuirttcHon by munidpdliiv on 
priwUe land — Sufficinwy of bye-law ,] — 
Montoomert «. Ajssiniboia. Hukal 
Municipality op, [1930J 8. C. R. 494 ; 
4 I). L. R. 67 J vary,, [11)301 2 D. L. R, 
947 : 1 W. W. R. 600 ; 38 Mau. h. R. 
627. —CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

I) 1, -.1->McKillop 

Towsrsnip Cokpn. r. Lon an Township 


CJORPN. (Ont.) (1899). 29 S. O. R. 702.— 

CAN. 

0 i. Time for making ditch.] 

— Murray v. Dawson (1887), 17 C. P. 
688.— CAN, 


PART III. SECT, i, SUB-SECT. 8. 

d I. .1 — Andbbton Township v. 

Malden & Col ch e st e r Sotmi Town- 
ships (1912), 23 O. W. R. 320; 

4 O. W. N. 327 ; 8 D.L.R.812.— CAN. 
d H. — ^.l — Re Bright & Sarnia, 


Re Wilson & Sarnia (1013), 24 
O. W. R. 817 ; 4 O. W. N. 1636 ; 12 
D. L. R. 848.— CAN, 


so. Appeal from fence viewer,] — Re 
McDonald & Cattanaoh (1870), 30 
S. C, R. 432.— CAN. 

sd. .1— Re BowmcR & Richards 

(1906), 1 W. L. R. 104.— CAN. 

so. Award under Ditches <t Water- 
courses Act — Who may enforce ,] — The 
purobasor of land from an owner who 




VoL XU.— Sewers and Drains, due 457. 


Part IV.— Sewers Rate. 

457. Add. CHaiions .-—97 L. J. K. B. 13 ; 138 L. T. 72. 


was a party to prooeedlncrs under the 
Act in respcot of that land is entitled 
to enforce the award. — Dalton v . 
Township of Ashfihld (1898), 20 
A. B. 303.— CAN. 


PART III. SECT, 2. 

sf. Canstnidion ofdiich under Private 
Diiehes Act, 1020, s. 6— AToffre.]— The 
service of the notice which Private 
Ditches Act, R. S. S.. 1920 (c. 102), 
8. 6, requires to bo made on the owners 
or occupante of other lands to be 


f affected by a proposed ditch Is a con* 
I ditlon which must be complied with 
I l>efore the ditch can loffally be pro- 
' ceoded with, &: where such an owner 
has not been served an award of an 
; cnjflJicer & an asse-ssment & tax levy 
; inode under said Act on said owner Is 
null & void. — \"IU.RNKUVK V. Huual 
MUNIC irAl- OF Kelvinotox, [19291 2 
D. L. U. 919; 1 \V. W. H. 180; 23 
y. h. R. 400.— CAN. 

PART IV. SECT. 2. SUB-SECT. 3. 

sg:, “ Oumcr for the time being ’* — 


I Who is.) — The term “ the owner for 
I the time boingr ” in Nova Scotia Acts, 
I 1920, c. 131, 8. 4, an Act roIatiniT to 

> sewers <Sc sidewalks in the town of 
' SprinffhlU doe.s not necessarily mean 
! the rojrlstored owner. — SimixoiiiLL v, 

> McLkop. 11929) 1 D. Li. U. 882; 00 
I N. S. U. 272,— CAN. 


PART IV, SECT. 2, SUB-SECT. 4. 

i sh. ConJtidrnUion of prior /tsacM- 
1 Crow v . llALF.imi TowNSun* 

! [19311 4 1>. h. R. 330.— CAN. 
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SHERIFFS AND BAILIFFS. 

Part V. — Powers. Duties, and Liabilities. 


274. Add, AnnoUdimi : — N.F. R. v. Jones, Est- p, 
McVittie, [1931] 1 K. B. 664. 

274a. .]— Pltf. obtained judgment in a county 

ct. against deft, for a sum of money & costs, 
& an appeal to the Divisional Ot. by deft, 
was dismissed with costs. Pltf.’s solr. made 
various but futile efforts to obtain the fruits 
of the judgment. Deft, disobeyed a bkpcy. 
notice & an order for payment of the judg- 
ment debt & costs by instalments. Several 
judgment summonses were obtained against 
the deft., but deft, evaded service of them. 
Eventually pltf.’a solr. served deft, with a 
judgment summons within the precincts 
of a ct. of justice where deft, was waiting for 
a case, in which he was pltf., to be called on. 
Deft, applied for a writ of attachment against 


pltf.’s solr. for contempt of ct. in so doing : — 
Held : in the circumstances, no content 
had been conunitted & the rule must be 
discharged. — R. v. Jones, Exp, McVittie, 
[1931] 1 K. B. 664 ; 100 L. JC K. B. 193 ; 
144 L. T. 697, D. C. 

539. Add, Annotation : — ^Refd, Morriss v. Winter, 
[1930] 1 K. B. 243. 

689a. .] — An attorney, who is arrested 

on a writ of capias, cannot maintain an action 
of trespass against pltf. & the officer for such 
arrest : his only remedy is an action on the 
case. — Noel r. Isaac (1835), 1 Cr. M. & K. 
763 ; 6 Tyr. 376 ; 4 L. J. Ex. 66 ; 149 E. It. 
1284. 

Annotation : — Befd. Newton r. Constable (1841), 6 Jur. 317. 


PART II. SECT. a. 

•a. Right of aheHff to appoint .] — 
There Is iiothlnar In the statutes of 
Baskatohowan which provides or im- 
plies that; a shorill cannot apiioint 
haillffs or offlcors to assist him in the 
disohanro of his duties. — 11. t?. Kkknek, 
11931] i W. \V. U. 607 ; 3 D. L. 11. 
430.— CAN. 

•b. Special hailiffs — Juriadietion con- 
fined to county where residing.] — Devine 
tJ. Oaeson & Co., 119291 N. I. 20.— IR. 

PART IV. SECT. 2, SUB-SECT. 6. 

2020 11 . Rvrden of proof 

of reasonahlenesH of charges.] — vNith 
respect to the I’easonablcncss of a 
Bheriff’s charges against an execution 


creditor for oaring for live stock & 
chattels seized under a writ of execu- 
tion the onus Is not on the creditor to 
prove the charges unreasonable : the 
shetifl has no primd facie right to 
aii 3 d^hlng he may cliai-ge or to any dis- 
bi rsoment, but, like any other agent 
aedng for his principal, he must 
establish that the charge was properly 
inciured in the execution of the process 
within the authority entrusted to him. 
— MrGimaoR v. Kloiv. <Sask.), 11929] 
4 D. L. It. 792 ; 3 W. W. It. 183.— 
CAN. 

PART V. SECT. 6, SUB-SECT. 7.— 

d. (a). 

t i. .] — Higoins V. Macdonald, 


[1928] 4 D. L. R. 241 ; [1928] 3 
W. W. B. 115 ; 60 Can. Grim. Gas. 
363.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

0 i. Execution of unit of capias 

ad satisfaciendum.] — Poundagcf»feee in 
respect ot the execution of a writ of 
ca. sa. become due upon execution of 
the writ, that is, upon taking the body 
of the ludgment debtor In execution, 
& such poundage may be recovered at 
the rate prescribed by the scale of fees 
under Snerlff’s Act, 1900, upon the 
amount for which the writ vraa issued. 
— Re William Arnott, Ex p. The 
Sheriff (1929), 20 S. R. N. 8. W. 339; 
46 N. S. W. W. N. 127.— AUS. 
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SHIPPING AND NAVIGATION. 


Part II. — Ownership and Control of Ships. 


177, Add^ AtifwicUion : — Refd. Aron v. Miall 
(1928), 139 L. T. 662. 

8$4w Add, Annotation: — As to (2) Refd. News- 


holme Bros. r. Road Transport & General 
Insce. Co., [1929] 2 K. B. 366. 

493. Add. Amwiaiion : — Refd. Ken* v. Marine 
Pi*oducbs (1928), 44 T. L. R, 292. 


Part ill. — Master, Officers and Crew. 


661. Add. Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 

561a. .] — In actions by the captain & 

by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in the case of the 
chief officer reasonable length of notice would 
. have been 12 months, & he was eni*Mc“d to 
judgment for 12 months’ salary. In the 
case of the captain the action was dismissed. 
— Savage v. British India Steam Navi- 
gation Co., IvTD,, Power r. British India 
Steam Navigation Co., Ltd. (1930), 46 
T. L. R. 294. 

560a. Termination of contract — Right to reason- 
able notice— What amounts to.]— Savage v. 
British India Steam Navigation Co., Ltd., 
Power v. British India Steam Navigation 
Co., Ltd., No. 661a, ante. 

582. Add. Annoialion : — Refd. Dlerman Ijiiwjs. 
Ltd. V. Murray, Whitti Star l..ine of Royal 
& United States Mail Steaniei-s Oceanic 
Steam Navigation Co, v. Cuniorford, [1931] 
A. C. 126. 

589. Add. Annotation : — Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197, 

600. Add. Annotation : — Refd. The Croxteth HaU, 
The Celtic, [1930] P. 197. 

614a. Protection of open hatchways— Breach of 
statutory duty— Effect of contributory negli- 
gence.] — PItf. was a coal trimmer, A in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stiunbled A fell down an open 
hatchway into one of the holds of the ship, 
A was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act,^ which pro^ 
vided for the fencing A piotection of open 
hatchways on ships r — Held : pitf.’s own 
contributory negligence was an ahswor to 
his claim against defts. based on a breach of 


statutory duty. — D ew v. United British 
as. Co., I/rn. (1928), 98 L. ,T. K. B. 88 ; 139 
L. T. 628 ; 17 Asp. M. L. 0. 613, C. A. 

J mu)tat ion .‘—Conud. Sorvlco u. Sundoll (1920), 99 li. J. 

K. B. .'»5. 

633. Add. AnnoUiiion : - Refd. Kllerman Lines, 
litd. V. Murray, Wlut/C Slar Lino of Royal 
A United Stiitos Mail Steal nors Oceanic 
Steam Navigation (’<». r. (’oni<‘rf<»rd, [1931] 
A. C. 126. 

680. Add. Amwiaiion : — Con^d. Maver v. “ Solon ” 
Ship Owners (1929), 22 B. W. 0. O. 424. 

685. Add. Amiotations: A.s to (3) Refd. First 
Russian Insce. v. Ijondon A liancashiro Insoe. 
[1928] Ch. 922. Aff to (4) Refd. First Russian 
Insce. V. London A Lancashire Insce., |1928j 
Ch. 922. GemraUy. Refd. 1'hc Penelope, 
[1928) P. 180; Ottoman Bank v. Chakaria, 

1 1930] A. C. 277; Walton llarvcy, Ltd. v. 
Walker A Ifomfrays, Lt-d., 11931] \ (,3i. 145, 

685a. Indemnity under Merchant Shipping (Inter- 
national Labour Convention) Act, 1925 (c. 42) 
— For what period seaman entitled. ] -Held .* 
upon the tru(» construct ion of sect. 1 of above 
Act tt seaman whose had beem prema- 

turely terminated liy the. wrec^k or loss of the 
ship was cmtitled to risreive wage.s at the rat<< 
])ayaj)l(? undt*r his a.gr(s*ment of Hervi(;e for 
eacli day on which he vvas in fact unemployed 
during a period of lwr> months fi’om tlie date 
of the tenninat/itm of the; servitje, wh<*ther 
his service under t he agieeinent would in the 
normal courw*. have t-erminated before the 
expiration of that period or not, unless the, 
owner discharg(,sl the onon cast upon liim by 
1 (2). — Ei*t.erman Line*^^, 1/ri). v . 

MijRRAy, White Star I .ink or Royai. A 
United Stated Maie Stkamkio^ Oc^eankj 
Steam Navigation Co., Ltd. v. Cumekford, 
11931) A. C. 126 ; 36 Com. t ’as. 159, 11. L. ; 
niUf rum . The Croxtp:th Mai.l, The (Celtic, 
100 L. J. P. 26 ; HI r.. T. HI ; 17 T. L. H. 
147, li. L. 

5 g 5 l). Unemployment due to wreck — Onus of 

proof.] — Kllerman Lines, Ltd. v. Murray, 
White Star Line of Royal A United 
States Mail Steamers Oceanic Steam 
Navigation Co., Jjtd. v. Comeeford, No. 
685a, ante. 

768. Add. Annotation : Kllerman LinoB, 

Ijtd. V. Murray, White Star Line of Royal A 
XTnited States Mail Steamers Oceanic Steam 
Navigation Co. v. Comerford, [1931] A, C. 
126. 


PART n. 8ECT. 1, 8UB-Sficr. 3. 
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796* Add, AnnotcUiane : — Retd. Huntoon Co. v, 
Kolvnos (Incorporated), [1930] 1 Oh. 628 ; 
Pocknoy v, Atkinson (1929), 142 L. T. 135. 

847. Add, Annotation : — ^Refd. Bottomley v. West 
Derby Assessment Committee, etc., etc. 
(1931), 47 T. L. R. 468. 

982a. .1— B. V. Waijl (1890), 112 

0. C. Ct. Cases, 880. 

982b. .] — R. V, Phillips, etc. 

(1891), 113 C. C. Ct. Cases, 622. 

085a. Whether condition precedent to hearing 

of complaint.] — A complaint was made before 
justices by the master of a British ship 
against six seamen for continuing to neglect 
duty, contrary to 1894 Act, s. 225 (1) ie). 
No entry of the offence had been made 
in the official log-book, & the justices 
dismissed the complaint on this ground for 
want of jurisdiction : — Held : the making 


of the entry in the official log-book was not 
a condition ^ocedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, there had con- 
sequently been default under the section, 
the Court was not without jurisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
' refuse to do so ^ dismiss the complaint. — 
Pattetison V, Robinson, [1929] 2 K. B. 91 ; 
08 L. .T. K. B. 457 ; 141 L. T. 165 ; 93 J. P. 
105 ; 27 L. G. R. 422 ; 28 Cox C. C. 620 ; 18 
Asp. M. L. C. 35, D. C. 

956. Add, Annotation: — As to (2) Refd. Ellerman 
Lines, Ltd. v, Murray, White Star Line of 
Royal United States Mail Steamers Oceanic 
Steam Navigation Co. v, Comerford, [1931] 
A. C. 126. 


Part IV. — Authority and Liability of Master as Custodian. 

988a. .h"-THE “ Glenluce ’* (1930), 170 | 1001. Add, Annotation — ^Refd. Foscolo Mango &; 

L. T. Jo. 399. 1 • Co. r. Stag Line, Ltd., [1031] 2 K. B. 48. 


Part' V. — General Statutory Provisions for Safety of Ship 

and Cargo. 


1696. Add. CUalion ;-^17 Asp. M. lu C. 303. 

1597.' Add, Annofaiion : — Refd. (ilreat Western 
Ry. C!/ 0 . V, Kassos Steam Navigation Co. 
(1930), 141 L. T. 121. 

1599a. • — Method of measurement — Necessity for 
compliance with statute.] — Measurement of 
the space occupied by deck cargo on a ship 
must, in accordance with the provisions of 


Merchant Shipping Act, 1894 (c. OCM, s. 85 (3), 
be made in the manner directed byi^ched. II., 
r. 1, of the Act. A memorandum by an 
officer of Customs that tlie proper measure- 
ment has been made, if, in fact, that measure- 
ment has been made by some other method, 
is of no effect. — Great We81T]rn Ry. Co. v, 
Kaksos J8team Navioation (,k3. (1930), 144 
L. T. Ln. 


Part VII. — Carriage of Goods. 


1661. Add, Ayinotation : — Refd. The Erik Boye 
(1929), 142 L. T. 335. 

1682. Add, Amiolaiion : — Refd. A.-G. r. Blackpool 
Corpii. (1928), 92 J. P. 60. 

1690. Add, Annotailon : — Refd. Foscolo Mango A 
Co. V, Stag Jiiiio, liW., fl931] 2 K. B. 48. 
1716. Add, Annoiafions Dlstd. Frenkel v, Mc- 
Andiwa iS: Co., [1929] A. C. 545. Consd. 


Foscolo Mango & Co. v. Stag Line, Ltd., 
[1931] 2 K. B. 48. Refd. Kaufmann v. 
British Surety Insce. Co. (1929), 45 T. L. R. 
399. 

1723a. “ Approved commercial bills on London — 
Trade usage — Ninety day bills.] — Gripaios r. 
Wallis (Kaiti.) & Co., Ltd. (1928), 45 T. I.. R. 
161. 


PART 111. SECT. 4, SUB-SECT. 9. 

797 i. Advance note — LiuhilUv on.] — 
Deft, jcavo a Beaman *8 aclvanoc note 
to B. a Boainan f(tr a ono*balf niontb’B 
wagoB at V., payable five days after 
the Balling of the M. from D.C. Pltf. 
casbed the note fATB.,who then Joined 
his ship before Bailing: to Victoria, whei*e 
the sblp (being a ruin runner) was held 
by the authoritiefi for breach of cub- 
toms I'egulatlonB. & not allowed to 
leave B.C. Deft, was duly uolided 
that pltf. bold the note : — Hdd : 
deft. *8 oonduct waa the sole cauBo of 
the impoBBlbility -of performance. & 
having by his own oonduct made It 
Imposable for the ahJp to leave B.C. 
he was llabh* on the note. — Imperial 
Vetrranm in Canada v. Eastern 


FREnauTERS, Ltd. (1927), 39 B. C, B. 
17.— CAN. 

PART III. SECT. 4, SUB-SECT. 12.— A. 

la. Action for unearned wooes .] — 
The captain, mate. & oertain seamen 
of the A. had the ship arrefited In a 
joint action in rem for warn. The 
claim made waa for one month Se some 
days, being not only the amount 
actual] V earned, hut also for sub- 
stantial 8un» not earned, which were 
more in the nature of damages : — 
Beld : wages cannot be sued for until 
earned, & where a hiring at so mudi a 
month is made, no wages are or can 
be eomed until the whole month’s 
service is performed. — Burke r. The 
Amla, 11929] 4 D. L. B. 873 ; Ex. C. K. 
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194.— CAN. 

PART III. SECT. 4, SUB-SECT. 1^.— D. 

847 i. Appeal — From sheriff substitute 
— Does not lie.] — Bain r. Oumiston. 
U9281 S. C. (Ct, of Hess.) 784.— SCOT. 

PART IV, SECT. 2, SUB-SECT. 2.— B. 

•b. Purehaaer suffering iudgmeni—- 
Whether liable to intrrest .) — The vendee 
of a ship without notice of a claim for 
necessaries against her, who offers to 
suffer Judgment for the amount of 
such claim is not liable for interest 
upon the same. — H odder (W, W.) Co.. 
Incorporated e. “ Strakdhiix ” 
(N. S. Adm.). [19293 Ex. O. R. 253.— 
CAN. 
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1781a* Payment of stevedores at “ current rates.”] 

— Britain S.S. Co., Ltd. v. Bunge & Co., 
Ltd. <1929), 46 T. L. R. 40 ; 73 Sol. Jo. 818 ; 
36 Com. Gas. 163. 

1780a. Breach of duty— Broker assuming to charter 
vessel to himself — Ratification of wrongful 
act.] — Pltfs., owners. of the D., instructed 
H., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to maJke use of the ship 
for his own ends, purported to effect a charter- 
party dated Aug. 9, 1926, between pltfs & 
an export co. of ]:)anzig “ ^ others as 
charterers. This document was signed by 
H. “ as agent only ” for the owners & by 
H. “ on behalf of the charterers as per sopai‘ate 
chartering notes.” By one of the clauses of 
the document the shipowner were to have 
alien for all dead freight Sc demurrage at the 
port of loading. H. had no authority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
S. <te Co., shippers in Danzig, red wood .at a 
price including coat, freight & insurance 
from Danzig to ■ ondon. S. Sc Co. engaged 
cargo space for the wood on board the D., 
by means of chaitering notes signed by H. 
purporting to act “ by order of the owners,” 
but without their authority. Sc the wood was 
shipped on board tlie I), at Danzig under bills 
of laiding signed by H. purporting to act for 
on behalf of Sc with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions & clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause, Tlje bills of ladim' v ere 
indorsed by S. Sc f/o. Sc tcaidcrod undei tho 
contract of sale to defts., wdio accepted thoL.i | 
Sc paid S. Sc Co. for the goods. The D. left 
Danzig without a full cargo several days 
iifter the lay days had (ixpired. When she 
arrived in I London the inasi(?r deposited t he 
wood with wliarfingors subject to a lien in 
favour of pltfs. for duad freight Sc demurrage. 

Sc pltfs. brought an action against defts, for 
a declaration that they were entitled to the 
lien : — Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (I) pltfs., by 
taking the cargo on board their ship k issuing 
bills of lading in respect of it after they knew i 
of IT.’s breach of duty in assuming to charter j 
their vessel to himself, had ratified his act ] 
& so validated the charterparty. Sc. (2) the | 
incorporation of the lien clause w/us not in j 
any w^ay dependent or contingent upon t he ’ 
chai’terparty being a valid or effective docu- j 
ment, for in the absence of a condition to the j 
contrary, one document, or pai't thereof, > 
might be incorporated in anotl.er, although j 
the first document had, of itself, no legal | 
effect whatever ; (3) defts. could not support ' 
a plea in avoidance of circuity of action, : 
because it was essential to that plea that the 
amount recoverable by deft, pleading it : 
from pltf. in the action in which it w'as ‘ 


pleaded should be the exact amount recover- 
able by pltf. from him ; & as S. & Co. were 
not parties to the action, it could not bo 
averred that the damages, if any, recoverable 
by defts. from S. k Co. for breach of the 
contract of sale would be the same in amount 
as the siun recoverable by pltfs. from defts. 
under the terms of the bills of lading, Sc it 
did not appear that S. &. Co. had any cause 
of action against pltfs., whoso liabilities 
depended upon the bills of lading. — A kt. 
Ocean v. Harding (B.) Sc Sons, Ltd., [1928] 
2 K. B. 371 ; 97 L. J. K. B. 684 ; 139 L. T. 
217 ; 33 Com. Cas. 277 ; 17 Asp. M. 1.. 0. 
466, C. A. 

1796. Add. A}nn)iatio7i : - Aft to (1) Refd. The 
Penelope, [1928] P. 180. 

1899. Add. Ant}X)tatro7i : — Refd. The Erik Boyo 
(1929), 142 L. T. 336. 

1958. Ad^L Armotatioii : — to (4) Refd. Akt. 
Ocean r. Harding, [1928] 2 K. B. 371. 

1968. Add. Atitioiaiiofi: -Held, Widnes Foundry 
(1925), LUl. V. Ctdluhisc Acetate Silk Co. 
(1931), 47 Ti L. B. .373. 

2001. Add. A7i7U>t(dio7i:-~As to (2) Refd. Beutiill, 
Horsley Sc Baldry i\ Vicary, [1931] 1 K. B. 
253. 

2006. Add, A7woiaHona : — Refd. Qaze W. H. & 
Sons If. Port Talbot Oorpn. (1929), 93 .T. P. 
89 ; Bcntall, Horsley k Baldry v. Vicary 
[1931] 1 K. B. 253. 

2059. Add. Annoldiion : — Refd. Istros S.8. Owners 
• V. Dablslroem (F. W.) A Co., [1931] 1 K. B. 
247. 

2059a. Express exception In charterparty.] - 

By a charterparty in the rorm known as the 
Baltic A While Sea Confei i^nci ITriiform 3'imo 
Charter it wa.s agreed between the owner of a" 
stfMimshif) Sc chai4>croi’.s that the steam ship 
should he take!) on time charter by tlio 
chartf^rers on tt*rmK A <.v>fi(litionK whicli 
included : ” Clause 8 : r'apUiin to prosecute* 
all voyages with utmost dispatcJi. ...” 
” Clause 10 : . . . Should steamtir be driven 
into i>ort, or to anchorage, by stress of 
weather . . . causing (I(rt.ention to rtearnor, 
time so lost & expcriscis incuiTed shall be for 
ebarterers’ account, even if caused through 
fault or want of du<^ diligence by owners’ 
seiwanis.” ” Clause 12 : Ow'ners only to 
bo responsiblcj . . . for delay during the 
currency of this chai’t(*r ... if such delay 
. . . has been caused by want of tlue diligence 
on tin: part of owners or tlicir inanager, in 
making steamer 8C3aworthy Sc fitU. 1 for the 
voyage, or any other personal or omission, 
or default of owners or their manager. 
Owners not tf> be responsible in any of her 
case, nor for damage or delay whatsoever & 
howsoever caused, even if (iaused by neglect 
or default by owners’ servants.” During a 
\ojyage under thf? (:harter|)arty the captain, 
owing to bad wtjather, i)ut into three harbours 
or shelttrring place.s. The chai-tercrs having 
alleged that tlie captain bad failed to prose- 


PART VII. SECT. 2, SUB-SECT. 3. 
1781 i. NecesHf vfarauthorUv bydce4l.] 
—Hickman & Co., Ltd. v. Ernst 
Shipbuilding Co., Ltd., I1928J 2 
D. L. IL 229 ; 60 N. S. 11. 100.— CAN. 


n»hlD|f In tlio north for 60 liaya or 
lonKCT if roquJred. At the eiul of the 
00 <lay» <left. Infonnod pltf. iMrrwoTjalJy 
at V. that deft, would not reviuirc the 
boat any loiugrer. & undertook to notify 
hJ8 cannery manager to that effect, 
liut the notification did not roach the 
latter before the boat bad left for 


FART VII. SECT. 2, SUB-SECT. 22. — C. 

2115 I. Duration,] — The pltf. | another of deft.’s oanneries, & on 
chartered hia boat to the deft, for i arrival there the manager told the 
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culituio, alHo th<^ euKlneer who wa« 
reprofecntljig’ pltf., tliat he would not 
release the boat & thut they should 
flftli ttt u certain place. FlHnlng was 
carried on for another 30 days : — 
Jield : the chart^srparty had been put 
art end to nt the exTiJrallon of the 60 
days. — UKriTCRsoN v. MiLf.KRD Packing 
C o., 110281 4 D.L. 11. 833 ; 11928] 3 
W.W. It. 279.— CAN. 
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cute his voyage “ with utmost dispatch ” 
within clause 8 of the oharterparty & having 
claimed an allowance of hire in respect of the 
delay, recourse was had to arbn. The 
umpire found that there was nothing to 
justify the captain in putting into the 
harbours or sueltering places which he 
entered, that he had hot prosecuted the 
voyage ** with utmost dispatch Sd that 
delay had been caused therehy, but that the 
delay had not been caused by any “ personal 
act, or omission, or default ” of the owner 
or his manager within clause 12. The award 
having been stated in the form of a special 
case : — Held : the owner was protected from 
liability for the delay by the provisions of 
clause 12 of the charteiparty which, while not 
qualifying the duty to prosecute all voyages 
with utmost dispatch, placed on the captain 
by clause 8, afforded the owner a defence in 
such an action as the present. — Istros, S.S. 
Owner v. Dahlstroem (F. W.) & Co.. 
[1981] 1 K. B. 247 ; 100 L. J. K. B. 141 ; 
144 L. T. 124 ; 8(5 Com. Cas. 06. 

2104a. Damage sustained liefore making of 

oharterparty.] — A time chartorparty con- 
tained the following cesser clause : “In 
the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, Ore in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than t^velve running 
hours, the payment of hire shall cease until 
she bo again in an efficient state to resume her 
service at the place where the accident 
occtirred. ...” After the steamer came on 
hife she wont into dry dock for four days to 
repair damage which she had sustained in 
collision before coming on hire. The owners 
allowed the charterers four days’ liire, & 
claimed to recover the amount so fdlowed from 
the defts. in the collision action : — Held : 
the above cesser clause applied to damage 
arising before as well as after the making 
of the chart^rparty ; the charterer's were 
entitled to deduct four days* hire ; & the 
owners were entitled to recover the amount 
so deducted from the defts. as damages for 
loss of use of their steamer. — The Essex 
Envoy (1929), 141 L. T, 432; 36 Com. Cas. 
61 ; 18 Asp. M. L. C. 61. 

2129. Add, Avnolatiouj^ Consd. First Russian 
Inscc. V. l^ndon & Lancashire Insce., [1928] 
Oh. 922 ; Hyman v, Hyman, Hughes v. 
Hughes, [19201 1 K. B. 1, Held. The 
Penelope, [1928] P. 180 ; May v. May, [1929] 
2 K. B. 386. 

2186. Add, An7io1<tti<ynif : ~As io (1) Refd. The 
Penelope, [1928] P. 180 ; May v. May, [1929] 
2 K. *B. 386 ; Lever Bros., Ltd. v. Bell (1930), 
47 T. L. B>. 47. As to (2) Consd. First Russian 
Insce. V, London & Lcmcashire lusce., [1928] 
Oh, 922. Generally, Refd. Hyman v, Hyman, 
[1929] P.'l. 


2212. Add. Annotation : — Ao io (2) Consd. Foreman 
& Ellams V. Blackburn, [192B] 2 K. B. 60. 

.] — Defts. bought timb^ to be shipped 

to Liverpool, &; it was shipped in pitf.’s 
steamer aloi^ with the csigo of other 
shippers. The bill of lading was a clean bill, 
stating that a speciffed quantity had been 
shipped in good condition, & incorporating 
the terms of the oharterparty, which pro- 
vided that the statements m the bill of lading 
as to the goods having been shipped in good 
condition, & as to the aggregate number of 
pieces delivered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the biU of lading the 
master signed a prot^t stating that part of 
defts.’ goods was in bad conmtion. Defts. 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf . informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
sliipowner sued defts. for balance of freight, 
& defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failing to deliver part of the 
goods shipped : — Held : as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. w^ 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
eounterclaim. — Evans v, James Webster 
Bbothehs, Ltd. (1028), 46 T. L. R. 136 ; 
73 Sol. Jo. 60 ; 34 C<im. Cas. 172. 

2249. Add. Citation 17 Asp. M. L. C. 307. 

2254. Add, Annotatkms : — As to (2) Apld. Silver 
V, Ocean Steamship CJo. (1929), 46 T. L. K. 
78. Refd. Evans v. Webster (1928), 45 
T. L. R. 136. 

2257. Add, AnnoUdioni : — As to (2) Apld. Silver 
V, Ocean Stoamsliip Oo. (1929), 46 T. L. R. 78. 
Refd. Evans Webster (1928), 45 T. L. R. 136. 

22&7a. .] — Wliere a shipowner issues a bill 

of lading acknowledging the receipt of goods 
“ in apparent good order & condition,’* he 
cannot afterwards prove, as against a holder 
or iiidoi'see of the bUl of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection ; nor can he rely on the 
exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1924, Art. IV., 
r. 2 (n), if the insufficient packing was 
appai'ont on reascmable inspection. — Silver 
V, Ocean Steamship Co., I/td., [1930] 1 
K. B, 416 ; 99 L. J. K. B. 104 ; 142 L. T. 
244 ; 16 T. L. R. 78 ; 73 Sol. Jo. 849 ; 36 
Com. Cas. 140 ; 18 Asp. M. L. C. 74, C.^A, 

2257b. Collateral protest as io damage signed by 
master.] — Evans v, Webster .Jambs & Bros., 
Ltd., No. 2230a, ante. 


PART VJl. SECT. 3, SUB-SECT. 3. 

8189 i. Vahte of eonU»vl» — Failure to 
insert — Limitation of ^iipownore’ 
Habdiitf — To speoific eufn.l — ^In au 
action by the inaoreee of a blU of lading 
to rooover damages in respect of a 
maohino carried by the deft, ship 
Sl delivered in a damaged condition, 
the ovldenoe ostabllsbed that Its 
market value had been considerably 


dcprtKjlnied & that the extent of thv 
depreciation, based upon the market 
value of the machine delivered In good 
ooudiUou in Sydney, exceedod iJlOO, 
The value of the machine had not been 
declared by the akipper before ship- 
ment Sc inserted In the bill of lading. 
Deft, failed to establish a case of 
statutory immunity from liability: — 
Held : pltf# should be awarded luOO, 
the maximmn amount of damages 

8 


i*ucoverable in those clrcumstanoes 
under Carriage of Goods by Bea Act, 
1924, Sobed., Art. TV., r. 5. — Pabkb, 
Laobv, Hardis, ltd. V , Clan Mao- 
Fadykn, Tbb Ship (1980), 30 S. R. 
N. 8. W. 438 ; 47 N. S. W. W. N. 190. 
— AUS. 

PART Vn. SECT. S, 8US-SE0T. 4.— A. 
o. i2evsd., 30 S. a R. 473. 
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2259* Add, Annotation : — Dlstd. Evans r. Webster 
(1928), 46 T. L. R. 136. 

2262a* Damage before shipment.] — Evans r. 
James Webster k Brothers, IjTd., No. 
2280a, ante, 

2286. Add, Annotation : — Refd. Silver v. Ocean 
Steamship Oo. (1929), 40 T. L. R. 78. 

2287. Add, Annotations: — Refd. Evans v. Webster 
(1928), 46 T. L. R. 136 ; Silver v. Ocean S.S. 
Co., [1930] 1 K. B. 410. 

2288. Add, Annoiaiion :—A8 to (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 

2818. Add, Annotation: — Refd. Dobell (C. G.) &; 
Co. V, Barber & Garratt (1930), 47 T. L. R. 66. 

2450. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2479. Add, Annotation : — As to (2) Refd. News- 
holme Bros. V, Road Transport & General 
Insce. Co., [1929] 2 K. B. 366. 

2502a. Understatement of weight of cargo - 

Duty of charterer to indemnify shipowner.] — 
Dawson Line, I.td. v. Akttengesell.schapt 
Adler fOr C'hemisohe iNDusTurK of Berlin 
(1931). 37 Com. (‘as. 2S, C. A. 

2608. Add, Annotai'ion • — Expld. 6c Apprvd. Ji(»uis 
Dreyfus & Co. v. 4'empus Shipping (1o. (1931), 
47 T. L. R. 542. 

2515. Add, Annotation : — Retd. Akt. Ocean v, 
Harding, [1928] 2 K. B. 371. 

2526. Add, Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2549. Add, Annotation: — As to (2) Consd. Whines 
Foundry (1925), Ltd. v, Cy’ellulose Acetato 
Silk Co. (1931), 47 T. L. K. 373. 

2580. Add, Annotation : — Refd. Goodwin, jhVi?'*iira 
k Co. V. Lamport k Holt (1929), 141 J.. T. 
494. 

2607. Add. Annotation : — As to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus (‘o. (1930), 
144 L. T. 13. 

2609, Add. Annotations : — Apld. Firemen’s Fund 
Insce. V. Western Australian In8(*.e. k Atlantic 
Insce. (1927), 138 L. T. 108. Apprvd. J^ouis 
Dreyfus & Co. r. Tempiis Shipping Co. (1931 ), 
47 T. L. R. 642. 

2611. Add, Annotation : — Consd. Tempus Shipping 
Co. V, Louis Dreyfus & Co. (1930). 144 L. ’r. 1,3. 

2618. Add, Annotatimi : — Apprvd. Louis Dreyfus 
k Co. V, Tempus Sliipping Co. (1931), 17 
T. L. R. 642. 

2616. Add. Annotation : — Consd. Tempus Shipping 
Co. V. Louis Dreyfus k Co. (1930), 144 L. T. 1 3. 

2620. Add, Annotation : — Refd, Compania Mexi- 
cana De Petroleo “ El Aguila ” v. Essex 
Transport & Trading Co. (1929), 141 L. T. 106. 

2642. Add. Annotaiioyi : — Refd. Gosse Millard v. 
Canadian Oovemnient Merchant Maiine, 
[1928] 1 K. B. 717. 

2664. Add, Annotation : — Refd. Tempus Shipping 
Co. V, Louis Dreyfus k Co. (1930), 1 44 L. T. 13. 


2655. Add, Annotations : — As to (3) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371 ; 
Fiumaiia Society Di Navigazione u. Bunge & 
Co., [1930] 2 K, B, 47 ; Tempus Shipping 
C(». r. I.«»viis Dreyfus k Co., [1931] 1 K. B. 
195. 

2677. Add. Aiwio/afton Consd. Calico Piinters’ 
Assocn., Lt-d. v. Barclays Hank (1931), 146 
L. T. 61. 

2679. Add. Annotation : — Consd. Calico Printers’ 
Assocn., Ltd. v, Barclavs Bank (1931), 145 
L. T. 51. 

2680. Add. Annotations: — to (1) Expld. 6c 
Apprvd. Louis Dreyfus k Co. v, Tempus 
Shipping Co. (1931), 47 T. L. R. 642, H. Jj. 
Refd. (losso Millard v. Canadian Govern- 
ment Merchant Marine, [192S | 1 K. B. 717. 

2683. Add, Annotaiions : — Consd. Foreman k 
Ellains V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosao Mlllerd v, 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. (L 223. 

2691. Add. Annoiaiions : — Asia (1) Consd. Tempus 

* Shipping Co. r. Louis Dreyfus A: (‘o., 11931] 
1 K. H. 196. Refd. ( ‘<>siyiop<diia?i Shipping 
Co. (Inc.) V, Hatton A: (‘ookaon, lAd. (Liver- 
pool) (1929), 143 L. T. 296. 

2698. Add. .Annoiatiotis : — Vietd, Cosmopolit^an 
Shipping Co. -(tnc.) r. llotton k Cookson, 
Ltd. (Liverpool) (1929), 143 1.. T. 296; 
Fhimana SocietA. Di Navigazione v. Bunge 
k Co.. 11939) 2 K. H. 17 : Louis Dreyfus k 
('o. r. 'reinpus Sliippinu ( 'o. (1931), 47 
W L, H. 612. 

2700. Add. Annotaiioii : Gosse Millard v, 

Canaditui Government Meiudiani Marine, 
[1928] 1 K. B. 717. 

2708, Add. Annotalio^i .* —Expld, Foscolo Mango 
k Co. V. Stag Lino, Ltd., j 1931 J 2 K. B. 48. 

2704, Add. A nnotation : - Consd, Foscolo Mango 
tk (V>. V. Stag Line, Ltd., 1.1931] 2 K. B. 48. 

2711. Add. Annoiatioyis : - Consd. Foreman k 
Ellams V. Federal Steam Navigation Co., 
11928] 2 K. B. 424. Apld. Gosso Millard v, 
Canadian Governmoni- Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd v. 
('anfjulian Government Mei'chant Marine, 
The Canadian Highlander, [ 1 929] A. C. 223 ; 
The Toui-aine, [1928] 1». 68. 

2712. Add. Annoiaiions : — Consd. foreman k 
Ellams w Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse Millerd r. Canadian 
Government Merchant Marine, TJie Canadian 
Highlander, [1929] A. C. 223. 

2714. Add. Annotation .’- Consd. Gf>sse MilleiA v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223. 

2720. Add. Citation :~-17 Asp. M. L. C. 294. 

Add. A nnoiaiions : — As to {\) Consd. Fm'eman 
k Ellams v. Federal Steam Navigation Co., 
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•b. EffcH of unseatoorihinesa.] — A 
coosiffoment of goods placed aboard 
ship was damaged by the admissioxi 
of sea-water to the bold of the ship 
through corroMon of the ship's plates 
from the inside, arising without 
negligence on the part of the ship- 
owner, but rendering the vessel un- 
seaworthy : — Beld : the proximate 
cause of the damage being the un- 
seawofthiness of the ship, it could not 
be regarded as a loss arising from 


“ danger of the sea " within Sea I 
C!arriage of Goods Act, 1922, s. 3. 
— Wanganui Hbbald Nbwwapeb Co. 

V. Coastal Shutino Co., [19291 N. Z. 


.S.S. Canadian Expi/>rbk, [1928] 
N. Z.L. R. 767.— N.Z. 

PART VII. SECT. 4, SUB-SECT. 14.— D. 


L. It. 305.->- N.Z. 

PART VII. SECT. 4, SUB-SECT. 12. 

2664 iv. SkiOTTWH, 

Metropolitak Assurance CJo., Ltd. 
V. Canada Steamship Links, Ltd., 
[19301 S. C. R. 262 ; 1 D. L. R. 20J ; 
retfSff., 46 Quc. K. B. 305.— CAN. 
m i. .1 — Burns John Sc Co. v. 


2720 1. Nealiaence or error in naviaa’ 
tion or manaoemeni — Carriage of Ooods 
by Sea Act, 1924 <e. 22), Sched., Art. IV „ 
r. 2 (a), (n ) — Jratuffleimt packina .] — 
Where goods carried under a bill of 
lading under Carriage of Goods by Sea 
Act, 1924, are described in the bill of 
lading as being shipped In apparent 
good order Sc oondinon, but noted as 
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[1928] 2 K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1920] A. C. 223. 

2721a Add* CitcUiona : — revad. svJ) norn, Gosse 
Millehd, Ltd, r. Canadian Government 
Merchant Marine, Ltd,, The Canadian 
Highlander, [1929J A. C. 223; 08 L. 

K. B. 181 ; 140 L. T. 202 ; 46 T. L. R. 03 ; 
34 Com. Gas. 94 ; 17 Asp. M. li. C. 649, H. L. 
Add. Annoiationa : — €onsd. Foreman &Ellam8 
V. Federal Steam Navigation Co., [1928] 2 
K. B. 424 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2722. Add. Ciiationa :~-44 T. L. R. 204 ; 17 

Asp. M. L. C. 413. 

2724. Add, Citation : — 33 Com. Cas. 70. 

2725. Add. Ciiationa .•—[1928] 2 K. B. 424 ; 72 
Sol. Jo. 103 ; 17 Asp. M. L. C. 447 ; 33 
Com. Cas. 168. 

Add. Annotation -As to (1) Reid. Foscolo, 
Mango & Co. v. Stag Line, Ltd., [1931] 2 

K. B. 48. 

2786a. Loading stopped by ice — Whether 
“ weather preventing loading.] — Damp- 

SKIBHSEIJ^KARET BOTNIA A/S. V. BeLL (C. P.) 
Co. (1931), 48 T. L. K. 93. 

2777. Add. Citation 17 Asp. M. L. C. 266. 

Add. Annotation : — Generally^ Held. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 
2777a. “ Insulhciency of packing ** — Not confined 
to* packing of goods damaged.] — Goodwin, 
I^^HREiuA & Co., Ltd. v. Lamport & Holt, 
Ltd., No. 3649a, post. 

2777b. Insufficiency apparent to reasonable 

Inspection.] — Silver v. Ocean Steamship 
Co., Ltd., No. 226*;^, ante, 

2796% Add. Annoiationa : — Consd. The Erik Boye 
(1929), 142 L. T. 336 ; Fiumana SocietA Di 
Navigazione v. Bunge & Co., [1930] 2 K. B. 
47. Refd. Cosmopolitan Shipping Co. (Inc.) 
V. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296 ; Silver v. Ocean Steamsliii) Co. 
(1929), 46 T. L. R. 78. 

2800. Add. A miotai iom -Consd, Calico Printers’ 
Assocn., Jitd. V. Barclays Bank (1931), 145 

L. T. 51. Refd. Tlie llayle, [1929] P. 276. 
2856. Add. Citafiona [1928] P. 180 ; 97 L. J. P. 

127 ; 139 L. T. 365 ; 72 Sol. Jo, 667 ; 17 
Asp. M. L. 0. 486. 

2623. Add. Annolalion : —Retd. Walton Harvey, 
Ltd. Walker <S: Hoinfrays, Ltd., [1931] 1 
Ch. 274. 

2955. Add. Annokdhn : — Refd. AValUm Harvey, 
Lt<l. V. Walki’i* Hoinfravs, Ltd., [1931] 
I Ch. 146. 

2962. Add. Annoialion : — Refd. Smith, Hogg r. 

Bamberger (1928), 97 L, .1. K. B. 468. 

2974. Add. Amiotation : — Aa to (1) Apld. Smith, 
Hoggt;. Bamberger (1928), 97 L. J. K. B. 726. 
8036. Add. Amiotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

3045. •^Add. Annotatioii : — Apld. Firemen’s Fund 
Insce. V, Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. 

“ deornod insuttlcicutly packed,” & 
the owner proves that the goods wore 
delivered in a damaged ouuditlon, if 
the carrior claims the benefit of the 
inuuuulty spoolfled in r, 2 (») of 
Art.. IV, of the Sohed.. the onus lies 
on him of affirmatively establishing 
(o) the goods were insufficiently 
packed, & (b) that the insuffioioiit 
packing waa the cause of the damage 
to the goods. — 1 *arkk, Laosy. Hakdie. 

Ltd. V. CuAN MacFadtkn, Thb Ship 
(1030), 30 8. B. N. S. W. 438 ; 47 


3054. Add. Citation: — 17 Asp. M. L, C, 311. 

8056. Add. Annoiationa : — Consd. The Hayle, 
[1929] P. 275. Bpfd. Cosmopolitan Shipping 
Co. (Inc.) 17. Hatton & Cookson, Ltd. (Laver- 
pool) (1629), 143 L. T, 296 ; Calico Printers’ 
Assocn., Ltd. t7. Barclays Bank (1931), 145 
L. T. 61 ; Tempos Shipping Co. v. Louis 
Dreyfus & Co. (1930), 144 L. T. 13. 

3059a. .] — Reap, defts., in Oct. 1919, 

shipped 412 tons of West African produce on 
the a^mlt. pltfs.’ schooner, the R., for carriage 
from 0. on the west coast of Africa to Liver- 
pool. A clause in the bill of lading provided 
that freight was due on shipment & shotdd 
be payable on demand, ship or goods lost or 
not lost. Defts. paid half the freight on 
shipment. The vessel & cargo were lost 
during the voyage, & as the goods never 
reached Liverpool, defts. refused to pay pltfs. 
the balance of freight, & pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseawortby, & that 
therefore the bill of lading contract could not 
be enforced against them. By clause 2 of 
‘ the bill of lading ; “ The co. shall not be 
• liable for, or for any loss or damage arising 
• from or due to, collision, ... or any other 
eril of the sea ... of whatsoever nature or 
ind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
. . . from the wrongful act, omission, or 
error in judgment or negligence of . . . any 
person whomsoever in the service of* the co. 
... & whether due to or arising . . . from 
unseaworthiness of the ship . . , provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
the beginning of the voyage all reasonable 
means shall have been taken to provide 
against such unseaworthiness. The co. may 
entrust to expenenced or qualified officers, 
servants, or agents the duty of providing 
against unseaworthiness, & shall then be 
deemed to have fulfiUod its obligations 
hereunder . . : — Held : defts. had failed 

to discliarge the omia which lay on them of 
proving that the vessel was unseawortby at 
the beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as (a) they had taken all 
reasonable means to provide against un- 
seaworthiness, & (b) they had entrusted to 
expenenced & quaiified officers, servants, or 
agents, the duty of providing against un- 
seaworthiness, ^ must therefore be deemed 
to have fulfilled their obligations under the 
bill of lading. — Cosmopolitan Shipping Co. 
(Inc.) V. Hatton & Cookson, Ijtd. (Liver- 
pool) (1920), 143 L. T. 296 ; 35 Com. Cos. 
113; 18 Asp. M. L. C. 130. C. A. 

Annotation : — Be!d. 'rompus Shippiuff Co. v. Louie Dreytus 
& Co, (1030). Mi L. T. 13. 

3059b. Effect of incorporation o4 Harter 

Act.] — Where a cargo of flour, shipped under 


N. w. W. N.iieo.- AUS. 

PART VII. SECT. 5, SUB-SECT. 1. - 
F. (a). 

■ 0 . Iff (/hi (o damages for UUe arrival — 
AilAough charter mai/Uomfd.V — W' bst- 
itAUAN Farmkrs, Ltd. i% Tykesidk 
Line (1020). Ltd,, ,(19201 \V. A. L. U. 
14,~ AUS. 

PART VII. SECT. 6, SUB-SECT. 3.— 
C. (o). 

b. Bccad., 27 L. C. J. 39 a. P. 0. 
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PART VII, SECT. 5, SUB-SECT. 6.— A. 

2979 i. " Construction of 

charier jgarly .] — Bobin Line Stbamshtp 
O o. r. Canadian STBVEDOBrNO Oo., 
Skas Shippino ‘ Co. v. Canadian 
Stevedorinu < 30 ., 119281 3 D. L. R. 
856 : 119281 S. C. R. 423.— CAN. 

PART Vll. SECT. 6, SUB-SECT. 1.— B, 

8089 V. .} — BitkjOR F. R. 

JOSHI V. BUJCRMAK ClTT LINES, LTD., 
(1927), I. L. II. 62 Bom. 327.— IND. 
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bills of lading wbich incorporated the United 
States Harter Act, ^ was damaged owing to 
insufficient ventilation & failure to draw off 
hot air from the holds, such failure being due 
to the character & construction of the ship ; — 
Held: (1) the damage to the flour was 
caused by breach of the implied warranty of 
seaworthiness for the cai’go in question ; 
& (2) the United States Harter Act did not 
exclude the implied warranty of seaworthi- 
ness for cargo, or cut <}own such implied 
warranty to an undertaking on tJie part of 
the shipowner to use due diligence to make 
the ship seaworthy. — The Erik Boye (1929), 
142 L. T. S35 ; 18 Asp. M. L. C. 66. 

8070a. After additional cargo taken on 

board.] — Pltfs. engaged defts., who were 
barge owners, to lighter certain machinery 
from a steamer in MillwaJl Docks to Fulham, 
the contract containing an owner’s risk 
clause. Defts.* barge, having taken the 
machinery on board, proceeded to another 
steamer & took in additional cargo. Wliile 
alongside this other steamer the barge was 
holed by an unki own vessel, & owing to the 
entrance of water pltfs.* machinery was 
injured by rust. In an action for breach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seawoAhy when pltfs.* machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part of the voyage, defts. were pro- 
tected by the owner’s risk clause : — Held : 
the loading was not completed until the 
additional cargo liad been taken on board, 
therefore, as the barge was unoea-vvvuthy 
at the time when she stated on her voyav'e, 
pltfs. were entitled to recover. — T hompson 
Si Norris Manufacturing Co., Ltd. r. 
Ardley, P. H., & Co. (1929), 46 T. L. K. 
120 ; 74 Sol. Jo. 27. 

3089a. Sailing without mate.]— Burn ard & 

Aloers, Ltd. v. Player, Kjchald & Co. 
(1928), 72 Sol. Jo. 503. 

3099a. .J — A steamship was chaH^t;rod 

to proceed to various ports in the ItivcT 
Plate & there load a cargo of grain for (jarriagt; 
to Hamburg. "J’he shipowners liad provided 
bunker coal more than enough to take the 
ship to tlie loading poits. Some of this < oal 
was stowed in a reserve bunker on the pc»rt. 
side separated from one of the ship’s holds 
only by an unprotected steel bulkbc^ad. '^Phe 
coal w^as unfit for the voyage. In this 
respect the vessel w'as unseaworthy. Sliortly 
after she start<*d on the return voyage a 
serious lire broke out in the port reserve 
bunker. The captain put into a port of 
refuge Si incurred expense for the benefit of 
ship Si cargo. In an action by the ship- 
owners against cargo owners for c.ontributi^>ri 
towards a general average expenditure defts. j 
coimterclairaed for damages for injury t^» 
their cargo owing to the fire. The fire having 
happened without the actual fault or privity | 
of pltfs. : — Held : (1) by virtue of Merchant i 
Shipping Act, 1894 (c. 60), s. 502, which 
relieved pltfs. from liability for loss of or 
damage to the cargo, they were entitled to 
gener^ average contribution ; (2) notwith- 
standing the unseaworthiness of the ship, \ 
pltfs. were not liable for loss of or injury to 
the cargo. — Louis Dreyfus & Co. t?. Tempos 
Shipping Co., [1931] A. C. 726 ; 100 L. J . K. B. 


673 ; 145 L. T. 490 ; 47 T. L. R. 642 ; 75 Sol. 
Jo. 554 ; 36 Com. Cas. 318, H. L. ; affg., 
S. C. 8ub twm. Tempos Shipping Co., Ltd. 
r. I..OU 1 S Dreyfus ^ Co., Ltd., [1031] 1 K. B. 
196, C. A. 

3090b. .] — Fiuaiana Society Di Navi- 

GAZiONE V. Bunge & Co„ I/td., No. 431da, 
poet, 

3100. Add. Annotations : — Retd. Poi'eman Si Ellams 
tK Federal Steam Navigation Co., [1928] 2 

K. B. 424 ; Gosse Mi Herd v. Canadian 
Gov'ernment Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

3107. Add. Annotations : — Consd. (’alico Printers’ 
Associi., iJd. P. Barela vs Bank (1931), 14 6 

L. T. 51. Refd. The IJayle, f l929 | P. 275. 
3110a. Flour- Insufficient ventilation of holds.) — 

The Eric Boye, No. 3()69b, ante. 

3118. Add. An7iotations : Apld. l^iromen’s Fund 
Insce. V. Western Australian Insco. Si Atlantic 
Insco. (1927), 138 L. T. lOS. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liven^ool) (1029), 143 L. T. 
296. 

3124. Add. Amiotution : Held, The Touraine, 
[1928] P. 58. 

3128a. .]- CosMOPoiJTAN Shipping Co. 

(Inc.) V. Hatton & CooifsoN, Itti). (Liver- 
pool), No. 3059a, ante. 

3129. Add. Arinotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

3161. Add. Ann<)l(dion: As to (2) Refd. l^’osc-<»lo 
Mango A (’(►. v. Stag liim*. lid., [1931] 2 
K. B. 48. 

3162a. -- Within Carriage ol Goods by Sea Act, 

1924 (c. 22), Sched,, Art. IV., r. 4]. A cargo 
of coal w^as loaded on defts.’ steamship, tlu) T., 
at Swansea, for carriagi'. to (Joiistant-inoplo 
under bills of Jading, which gave the ship- 
owners “ liberty . . . to call at any ports in 
any order, for V>unkerjrig or other purposes, 
... all as part of the contract voyage.” 
The Hhipowners were cxc-mpted by the bills 
of lading from liability for Icksh due to poinls 
of the H(‘ns. ’Ilie /. was fitt-ed, in the interests 
of the sliipownei'S, wntli a sup(*rheaU‘r, & 
wlien she staited from Swansea slie had on 
board two engineer, wlio were there t<3 
ob.sfu ve w’ hot her the auperluiater w^as working 
cnici(*rit]y. It was intiiDdotl that these two 
engineiTH slujuld be landed witl* Hie pilot 
at Lundy, but when the vnwsel readied that 
island nti satisfactory trial of the super- 
heater liaving been obtained, Hie two 
engineers remained on board, Si werfs later, 
landed in St. Ives Bay. In proceeding there. 
Si for some time aftf^T leaving there, the J. 
was off the usual routcj. Shortly after 
resuming her voy^igc from St. Ives Bay & 
before she liad returned to the usual route 
the I. stranded on the Cornish coast, Si both 
ship Si cargo were lost. In an action in 
respect of the loss of the cargo : — Held : 
(1) the departure of the /. from the contract 
route did not come within the liberty given 
by the bills of lading ” to call at any ports 
in any order, for bunkering or other pur- 
pose's.” as the words ” or other purposes ” 
must be construed ejuudem generis with the 
word ” bunkering,” Si os meaning the call^ 
at a port for some purpose having relation 
to the contract voyage ; (2) the deviation 
was not a ” reasonable deviation ** within 
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Art. IV., r. 4, of Sched. to Oarriage of Goods 
by Sea Act, 1024 (o. 22). 

In considering whether a deviation is 
“ reasonable ** within Art. IV., r. 4, the 
interests to be considered are those of the 
parties to the contract adventure, & this 
may include consideration of the position 
of the underwriters {per Scbipiton, L.J.). 

The words “ reasonable deviation ** mean 
a deviation whether in the interests of the 
shipowner, or the cargo owner or both, to 
which no reasonably minded cargo owner 
would raise any objection {per Gbeer, L-J.). 

The reasonableness of a deviation must 
depend upon what would be contemplated 
reasonably by both parties to the contract 
adventure, having regard to the exigencies 
of the route, known or assumed to be known 
to both parties {per Slbsher, L.J.)* 

(3) As the Act of 1924 has not altered the 
former rule whereby any unauthorised 
deviation from the contract route has the 
effect of displacing the exemptions in favour 
of the shipowners contained in the contract 
of carnage, the exemption from liability in 
respect V>f loss duo to perils of the seas did 
not protect the shipowners ; (4) the 8hii>- 
owhors were liable in damages, the measure 
of which was the value of the coal at Con- 
stantinople if it had been delivered there in 
due coui-se. — Foscolo, Mango & Co., I/td. 
V. Htag Ijnk. Ltd., [1931] 2 K. B. 48 ; 100 
L. J. K. B. 421 ; 146 L. T. 140 ; 47 T. L. R. 
278 ; 30 Com. (Jos. 213, 0. A; ajOTd., 76 Sol. 
Jo. 884, H. L. 

8163. Add. Annofaiion;— Reid. Foscolo, Mango A* 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

8165. Add. AnnoiedAim : — Am io (2) Held. Foscolo 
Mango Co. v. Stag lane, Ltd., 11031] 2 
K. B. 48. 

8169. Add. AnnoUiHon : — Reid. Foscolo Mango A 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

3170. Add. Anvotedions : — Aa io (1) Reid. Cos- 
mopolitan Shipping Co, (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1029), 143 L. T. 
296. Aa Io {2) Reid. Akt. Ocean r. Harding, 
(19281 2 K. B. 371 ; Tempus Shipping Co. r. 
Inuis Hreyfus C<L, [1931] 1 K. B. 196. 

3172. Add. Arwolaiiona : — Reid. Fi'enkel v. 

McAndi'<‘ws & (^o., [1929] A. C. 645 ; Foscolo 
Mango A Co. v. Stag Line, Ltd., [1031] 2 

K. B. 48. 

3176. Add. Annoiaiioii : — Folld. Frenkel v. Mc- 
Andrews & Co., [1029] A. C. 646. 

8176. Add, Annotatio7i : — Consd. Frenkel v. Me- 
Andrews & Co., [1929] A. 0, 646, 

3177. Add. CiiationM :-~affd. [1929] A. C. 646 ; 98 

L. J. K. B. 389 ; 141 L. T. 33 ; 46 T. L. K, 311 ; 
34 Com. Cas. 241 ; 17 Asp. M. L. C, 682, H, L. 

8179a. For bunkering “ or other pur- 

poses ” — Construction ejusdem generis.] — 
Foscolo, Mango A Co. v. Stag 1.,imc, Ltd., 
No. 3162a, ante. 

3179b. f Purpose relating to contract 

voyage.} — Foscolo, Mango & Co., Ltd. v. 
Stag Line, Ltd., No. 3162a, aide. 

3188. Add. Anfiototian : — Aa to {!) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T, 369. 


8198a. By peril of the sea.}-— F oscjolo 

Mango Sc Co., Lio. v. Stag Linb, Ltd., No. 
3162a, ante. 

3198b. Measure of damages.] — ^F oscolo 

Mango Sc Co., Ltd. v. Stag Link, Ltd., 
No. 3162a, arde. 

8199. Add. Annotation: — Aa to (1) Refd. The 
Adriatic (1931), 47 T. L. R. 6.38. 

3801. Add. Annotation : — ^Refd. The Adriatic 
(1931), 47 T. L. R. 638. 

3224. Add. AnnotdHiona : — Refd. Vlaasopoulos v. 
British Sc Foreign Marine Insce. Ck>., [1920] 
1 K. B. 187. 

3245. Add. Annotation : — ^Refd. Tempus Shipping 
Co. V. Dreyfus Sc Co., [1931] 1 K. B. 196. 

8286. Add. Annotation : — Aa to {!) Refd. Frenkel v. 
MacAndrews &Co. (1929), 17 Asp. M. L. C. 682, 

3298. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

3471. Add. Annotation: — Aa to (3) Refd. The 
Varing, [1031] P. 79. 

3504. Add. Annotation: — As to {\) Refd. Foscolo 
Mango & Co. v. Stag Line, Ltd., [1931] 2 
; K. B. 48. 

3604. Add. Annoiaiiona : — Distd. Dampselskab 
Svendborg v. L. M. Sc S. Ry. Co. (1929), 141 
I.. T. 621. Consd. The Varing, [1031] P. 
79. Refd. Smith, Hogg v. Bamberger (1928), 
97 L. J. K. B. 725. 

3620. Add. Annotatie>n : — Consd. Foster v. Driscoll, 
Lindsay v. Attfiold, Lindsay v. Driscoll#. [1929] 
1 K. B. 470. 

3624. Add. Citation ;~-17 Asp. M. L. C. 306. 

Add. Annotation : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

3634a. Charges for work done beyond ** delivering 
cargo — Meaning of delivery,] — By a 

chai’terparty for the carriage of a cargo of 
timber from the B. to G. it was provided 
{inter alia) as follows : clause 16 : “ For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship *8 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignees shall 
pay to the shipowner the cost thereof plus 
16 per cent.”: — Held: upon the true con- 
struction of clause 16 of the charterpartjr 
the vessel had not delivered the cargo until 
it had lowered it into wagons & released the 
attachment to the crane which lowered it. — 
Dahpskip Selskab Svkndborg V. London 
Midland & Scottish Ry. Co., [1930] 1 K. B. 
83 ; 99 L. J. K. B. 66 ; 18 Asp. M. L. R. 
27; auib nom. Dampselskab Svendborg v. 
London Midij^nd & Scottish Ry. Co,, 
141 L. T. 621 ; 46 T. L. R. 691 ; aub nom. 
Svendborg v. London Midland Sc Scottish 
By. Co., 34 Com. Cas. 369 ; 20 Rv. & Can. 
Cas. ti7, C. A. 

- COBtd. The Varing. {1931 ]^P. 79. ^ 

3635. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 

3642. Add. Annotation : — ^Refd. Lambert v. I. B. 
Comrs. (1927), 12 Tax Cas. 1063. 

3649a. No other goods to be dis- 

charged.] — Certain cotton goods were carried 
from L. to B., where they were discharged 
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berth — Befuaal to diacharge .} — Nova 
Scotia Fertilizer Oo., Ltd. v, 
S.S. “ Nidar ** (CJan.), 119S9) S D, L. R. 
184.— CAN. 
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into a lighter. Certain other iron goods, 
packed in a wooden case, were being lowered 
into the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holed it. Sea-water entered & damaged the 
cotton goods. Undei* the contract of carriage 
lighterage wm to be at the risk of the owners, 
& the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the owners of the sldp : — Held: 
(1 ) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended : the dis- 
chaige into the lighter was part of the 
operation of discharge from the ship A was 
not complete as long as there were other goods 
to be discharged into the lighter ; (2) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1924 (c. 22), Art. IV. (2) (w), was wide enough 
to cover the case of the packing of othei* 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evid mce defts. had shown no 
negligence on tlic part of themselves or their 
servants wei’e therefore exempt from 
liability under Art. IV. (2) (o'). — Goodwin, 
Ferreira Co., IjTd. r. Lamport & Holt, 
Ltd. (1929), 141 L. T. 494 ; 46 T. L. R. 621 ; 
73 Sol. Jo. 402 ; 18 Asp. M. L. C. 38. 

AnruAniion : — Ab to (1) Bistd. Lindsay Blee Depots, Ltd. v. 

Motor Union In 80 <». Co. (1930), 40 T. L. JX. 372. 

8665a. ** Reversible ’* working days~How inter- 
preted.] — Pltf . , the owner of a motor-schooner, 
chatrered her to defts. to make a rotnber of 
voyages with cargoes of bricks fivuu R„ 
in Belgium, to London. The charterpaity j 
provided : “ The cargo to be loaded A dis- 
charged together witidn live reversible work- 
ing days, time to commence from first high 
water at or off loading or discliarging berth. 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
rate of Is. per net register ton per day 
payable day oy day.” On a claim by the 
owner against the charterers, for demurrage : 
— Held : the word “ reversible ” did not 
entitle the charterers to set off days savetf 
on one voyage against days lost on another 
voyage under the same charter. — Vekren t\ 
Anglo-Dutch Brick Co. (1927). Ltd. (1929), j 
45 T. L. R. 566 ; 73 Sol. Jo. 451 , C. A. j 

3710. Add. Annotation Refd. Mango *V j 

Co. r. Stag Line, Ltd., 1193! i 2 K. B. IH. 1 


8801. Add. Annotaiwn : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

8818. Add. Annotation e : — As to (2) Apld. Finlay, 
James & Co. v. N. V. Kwik lloo Tong. [1929] 
1 K. B. 400. Reid. Foscolo, Mango & Co. p. 
Stag Line, Ltd.. [1981] 2 K. B. 48. 

8836. Add. Citation 17 Asp. M. L. C. 246. 

3920a. “ Per working hatch.**] — ^A charter- 

party on a modified Form A of the Chamber 
of Shipping Welsh Coal Charter, 1896, 
provided that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at “ the average rat^ of 125 tons 
per working hatch per day.” A marginal 
note or memorancluni stated that consignees 
were not obliged to take cargo at a higher rate 
than 500 tons per day. Desijatch money 
was to he payable at the rafie of £16 per day. 
The c4irgo, which consisted of about 4,600 
tons of t‘oal, was loaded in unequal portions 
in fou!‘ bolds. In a dispute betweem the 
shipownei's & charU rcM’s as to the method 
of calculating the lay days & the conse- 
quential payment or non-payment of despatch 
money *. — Held : the term in tht^ charter- 
party ” working hatch ” denoted a hatch 
wliich could bo worked because there was 
cargo in the hold underneath it waiting to be 
discharged ; the charterpariy provided for 
disc^hargo at the averag<^ rate of 1 26 tons per 
each working hatch ]>er available day & 
not 600 tons per day for the whole ship ; when 
in tlio ordinary course one hohl became 
empty the rate of di.schjo’g«‘, from the remain- 
ing holds remained ni 125 tons lie was not 
I)roporti(>natoly inci-eased ; the Kay days 
wore in the circumstances easily ascertainable 
by simply dividing by 125 the number of 
tons of coal in the hatch winch cont ained t-lie 
largest quantity of cargo. -The Sandgatk, 
[1930] P. 30 ; 99 L. .1. P. 49 ; 142 L. T. 356 ; 
35 (Van. (’as. 221 ; 16 T. J-. B. 116; 18 

Vsp. M. L. C. 83. (’. A 

3976. Adel. Annotation : Apld. Vorron v. Anglo- 
Dutch Brick Co. (1927) (1929), 46 T. L. H. 404. 

3978a. - ' Ice preventing loading.) Damc- 
HK^H^HELHKAIU^r B()TNI\ A S. r, BkI.L ((!. I*.) 
A:. (V). (1931 ), 48 T. L. B. 93. 

3988a. Former religious holidays in Russia — 
Effect of establishment of five-day week.) — 
Westfal-IvAIWen a Oo. Aktikhelskahkt v. 
Hxjhso .Norwegian I'ltANspoKi' (-o.. Ltd. 
(1931), 75 Hoi. Jo. 571. 

3989. Add. Annotation : — Refd. Verren v. Anglo- 
Dutch Brick Co. (1927) (1929), 46 T. L. R. 404. 
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PART VII. SECT. 7. SUB-SECT. 7.- 
B. (b) 1. 

8666 lii. .1 — A charter-party 

which provided for loadins at a daily 
rate contcUned a clauee that the 
eteamer should employ stevedores 
appointed by the charteren, but the 
oaigo was to be stowed under tbe 
capt^’s supervision. Time for load- 
ing was to be reckoned from twenty- 
four hours after the master had given 
written notice that the steamer was 
ready to load. Tbe master, on 
arctvina at the port of loadingTt gave 
notice of readiness. There was only 
one firm of stevedores at the port, 
which had been nominated by the 
oharteteni, hot owhiff to sbortaice of 
labour caused by oongestion of shipping 
tbe ship could not oommenoe to loa^l 
until some days after nottoe had boon 


given. There was available during | 
thin tinto Huffleient casual laboiur to I 
put the cjargo, which was ready in ! 
tnurkH, into the ship’s slings. Ijoad- i 
Ing at the port was a Joint op«;ration ; — ; 
HHd : the charterers' wore liable for 
demurrage . — ftc Louis Pkewur &; | 
Cr>. & .Sin Wjluam Reardon Smith ; 
& Sons. Ltd., 1 19281 S. A. 8. U . 117.- - ; 
AUS 

PART VII. SECT. 7. SUB-SECT. 9.— A. j 

•s. Defences — Practice as to delivery i 
at p(frt of desUnaiion.] — Pltf. con- 
signed a package of goods by deft.’s 
ship from Melbourne to Sydney under 
tbe terms of a bill of lading which 
provld^ that all liability of deft, 
should oeobe **aa soon as the goods 
are free from the ship's tackles," k, 
by another clause, indorsed thereon, 
that " should the owner fail to take 
dellveiw of Uie goods In accordance 
with the terms of this contract, such i 
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goods may be without uoticu tran- 
shipped into lighters or' fttLor craft, 
landed, warehoniiied, stored, or in any 
other way provided for, at the owner’s 
sole risk k expense." Evidence was 
given that the invariable pnictico ou the 
part of deft, in dlscbai^ng cargo of 
the kind in question was that instead 
ot the conslgDoo taking delivery at 
the ship’s slings the RocidH were taken 
by deft. ’8 servants k tallied into a 
store, & wore subsequently tallied out 
by defl .’a servants to the consignees ; 
that a small charge was made by deft, 
for stacking tbe gocnls ; that the 
package in question was tallied Into 
the store but could uf>t subsequently 
be found. In an action by pltf. for 
damages for loss of the goods : — Held : 
pltf. was not entitled to succeed. — 
KEANE V. AOBTRAUAN STEAMHHIPS 
Pty., Ltd. (1920), 41 C. L. H. 484: 
fl»29J V. L. IL 116 ; 2 A L. J. 367 ; 
(19291 Argus L. II. 81 - AU8. 
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3996a. No time lost on baUuice.]>-'A steamer 

was chartered to bring a cargo from the 
Danube & was to go to Sulina for orders. 
The charterers were to pay demurrage for 
detention for more than six hours in waiting 
for orders, and for time saved in loading they 
were to have £16 a day despatch money. 
Clause 9 of the charterparty provided that 
“ if the steamer be longer detained than the 
time stipulated above demurrage shall be 
paid ... at the rate of £30 per running 
tiay.” The charterers were nearly five days 
late in giving orders as to the port of loading, 
but they saved 7| days in loading : — Held : 
clause 0 covered all references to time in the 
preceding clauses, as the steamer had 
spent a shorter time on her visit to the 
Danube than she might have taken imder 
the charterpaaty, nothing was payable by 
the charterers to the shipowners either as 
demurrage or as damages for detention. — 
SociETA Ligurk Di Armamenti V, Joint 
Danube & Black Sea Shipping Agencies 
OP Braila (1931), 47 T. L. R. 296 ; 76 Sol. 
Jo. 191. 

4001a. ^ — Whether lien clause incorporated 

in bill of lading.] — A kt. Ocean v. Hard- 
ing (B.) & Sons, Ijtd., No. 1780a, ante. 

4026a. Insistence on special mode of discharge 

by consignee.] — ^Under several bills of lading, 
which incorporated all the terms of two 
charterparties in identical terras, pltfs. con- 
tracted to carry on board their vessel certain 
timber consigned to the respective defts. 
from a Norwegian port to the port of Oai-ston. 
Under the charterparties the vessel was to 
proceed to Garstbn or so near thereto as 
she may safely get ; &, by clause 18, the 
cai go was to be discharged in the customary 
manner “ on to the quay &/or into lighters 
Silov ciaft &/or wagons t\t/or on to bogies & 
thereon stowed &/or stacked as customary 
at the port of discharge, the consignees having 
the right to select any one or more of these 
alternatives if customary & available at the 
time of discharge.” Owing to congestion 
at Gai’ston dock the L. M. & S. Ky. Co., the 
owners of the dock, informed pltfs.* agents 
that the co. were unable to accept any vessels 
for whicih storage accommodation was re- 
quired for any material portion of their 
cargo, but tliat they could accept vessels 
where tlie whole cargo could be discharged 
into main line railway wagons & sent direct 
from ship to destination. When the ship 
arrived off Gamton dock defts. refused tc) 
agree to this m(?thod of discharge He allegc^d 
that the customary method of discliarge for 
cai'go dt^stinod for Garston itself was into 
” domestic *’ wagons which took the timber 
to the storage giound for sorting &/or storing. 
Ultimately, to put an end to the deadlock, the 
railway co. arranged to take the timber to 
another storage ground at Widnes, ten milas 
away. Eltfs. claimed demurrage or alterna- 
tively damages for the detention of their 
vessel. The judge of the Liverpool Ot. of 
Passage foimd for defts. on the ground that 
deft«.* insistence that the timber should be 
sorted & stored was not a breach of their 
contract. Pltfs, appealed ; — Held : defts. 
hod no right to claim that they were entitled 
to store the timber on the railway co.*s 
ground at Garston ; it appeared that the 
iHJspective consignments of timber could be, 


in fact were, delivered without sorting ; 
as main line wagons were available, defts. 
were liable in dam^es for their breach of 
contract in preventing the ship euriving in 
her discharging berth on the date when but 
for their insistence on having their timber 
stored the railway co. would have admitted 
the ship into dock. — The Vabing, [1931] P. 
79 ; 100 L. J. P. 105 ; 146 L. T. 433 ; sub 
nom. POBNYADE Redebiaktiebolaget Com- 
MEBCIAL V. Blake, 36 Com. Gas. 278, C. A. 

4048a. Days saved including working -holidays — 
Meaning of “working holiday.”] — A 
steamer was chartered by her owners to the 
Joint Danube & Black Sea Shipping Agencies 
of Braila to go to the Danube to loi^ a grain 
cargo. The charterparty provided {inter 
alia) : ” 4. The cargo shall be loaded at the 
average rate of 400 units per running day 
(Sundays & non-working holidays excepted). 
. . . 26. For aU time saved in loading the 
steamer to pay £16 per day despatch money 
or pro rata, for any part of a day saved, 
including Sundays & holidays saved *’ : — 
, Held : it the labourers working on the ship 
^ & the men who passed the grain from the 
warehouses to the ship worked on a holiday 
** without any substantial addition to their 
ordinary wages, that day was a working 
holiday. — Panagos Lyras, S.S. Owners v. 
Joint Danube & Black Sea Shipping 
Agencies of Braila (1931), 47 T. L. R. 
403 ; 75 Sol. Jo. 373. 

4076. Add. Annotation : — As to (2) Refd. Tempus 
Shipping Co. r. Louis Dreyfus & Co., [1931] 

. 1 K. B. 195. 

4118. Add. A7motaiion : — As lo (2) Consd. Flatau, 
Dick &; Co. v. Keeping (1931), 86 Com. Cas. 
243. 

4126a. Validity of oiiarterparty — Breach of duty by 
broker procuring charterparty — Ratification 
of wrongful act.] — Akt. Ocean v. Hard- 
ing (B.) & Sons, Ltd., No. 1780a, ante. 

4165. Add. Annotation : — As to (5) & (6) Consd. 
]x>uis Dreyfus &,Co. v. Tempus Shipping Co. 
(1931), 47 T. L. K. 542. 

4178. Add. Amioiaiioyi : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co., [1931] 1 K, B. 
195. 

4202a. Claim based on Merchant Shipping Act^ 

1894 (c. 60), s. 502.] — Tempus Shipping Co., 
Ltd. V. Dreyfus. (Louis) & Co., Ltd., No. 
3099a, ante. * 

4221. Add, Annotations: — Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 97 L. J. 
K. B. 046 ; Louis Dreyfus & Co. v. Tempus 
Shipping Co. (1931), 47 T. L. R. 542. 

4225. Add. Annotations: — As to (1) Consd. 
Fiumana Society Di Navigazione v. Bunge 
Co., [1930] 2 K. B. 47. As to (2) Consd. 
Louis Dreyfus & Co. v. Tempus Shipping Co. 
(1931), 47 T. L. R. 642. 

4247. Add. Annotation : — ^Folld. Wetherall & Co. 
r. London Assurance (1931), 144 L. T. 645. 

4247a. .] — Detention of a vessel after the 

completion of the voyage while I'epairs 
necessitated by a general average act are 
being effected is not in itself admissible in 
general average ; consequently, under a 
policy of marine insurance indemnifying a 
shipowner against general average, the insurer 
is not liable to the insured in respect of such 
detention.— Wetherall (J. H.) & Co., Ltd. 
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r. London AsauRANCE, [1931] 2 K. B. 448 ; 
144 L. T. 646 ; 36 Com. Cas. 181. 

4248a. .1 — Heaps, insured claimant’s steamer 

by a policy providing that general average 
was to be adjusted according to the York- 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardiff, the charterparty also providing that 
average, if any, should be settled according 
to those rules. During loading at Bordeaux 
the foremast broke, & damage was done to 
the ship. For the purpose of repair she was 
moved to another dock within the port, & 
the shipowners incurred expenses as foUows : 
wages & provisions of crew, cost of handling 
Sc discharging cargo for the purpose of 
repairs, cost of coal consumed in going in 
, & out Sc keeping steam up, expense of towing 
in & out Sc mooring & jicrt c^xpenses, & cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs Sc 
loading she left for Cai'diff, Sc while she was 
at sea she foul(?d some wreckage without 
any negligence of those on board her. Sc 
though there was no immediate danger she 
was made unlit to encounter the ordinary 
perils of the sea. Sc the master put into Cher- 
bourg, as a port of refuge, Sc had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux : — Held : 
(1 ) the cost of repairs in each case was recover- 
able as particular average ; (2) the other 

expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
operation tliere ; (3) the other expenses at 
Cherbourg could be claimed a^ general 
average since, though there was no immediijS^. 
danger, the vessel was not fit, without repair, 
to encounter the perils of the sea.— Vlasso- 
P0 U1.0S V, British Sc Foreion Marine 
Insurance Co., Ltd., [1929] 1 K. B. 187 ; 98 
L. .T. K. B. 63 ; 140 L. T. 44 ; 44 T. L. li, 
726 ; 72 Sol. Jo. 612 ; 34 Com, Cas. 06 ; 
17 Asp, M. L. C. 614. 

4253a. — V1..VSSOPOULOS V. British Sc 

Foreton Marine Insurance (k).. Ltd., 
No. 4248a, ante. 

4260. Add. A'.Dtotaiion : — Generally, Refd. Vlasso- 
poulos V. British Foreign Marine Insce. 
Co., [1929] 1 K. B. 187. 

4260a. .] — V1.AS8OPOULOS V. British Sc 

Foreign Marine Insuitance Co., Ltd., 
No. 4248a, ante. 

4280. Add. Annotation : — Consd. Louis Dreyfus Sc 
Co. V. Tempus Shipping Co. (19.31), 47 
T. L. H. 542. 

4283a. Cost of shifting ship.] — Viasso- 

POULO8 V. British Sc Foreign Marine 
Insurance Co., Li'd., No. 4248a, ariie. 

4294. Add. Annotation : — Refd. l^mis Dreyfus Sc 
Co. V. Terapus Shipping Co. (1931), 47 
T. L. R. 542. 

4808. Add. Annoiaiion : — Consd. Creen .Star Ship- 
ping Co. V. liondon Assurance (1931), 146 
L. T, 160. 

4313. Add. Atinoiaiions : — As to (2) FoUd. 
Fiumana Societal Di Navigazione v. Bunge Sc 


Co., [1930] 2 K. B. 47. Consd. Louis Dreyfus 
Sc Co V. Tempus Shipping Co. (1931), 47 
T. L. R. 642. 

4818a. — .] — A steamship be- 

longing to pltfs. was chartered to carry a 
cargo of grain from various ports in the 
lliver Plate Sc to deliver the same at Antwerp 
or Rotterdam. The chartenjarty provided 
that average, if any, was to be payable 
according to York- An twerp Rules, 1924. It 
also contained an exceptions clause which 
provided that the sieamtT should not be 
liable for loss or damage occasioned “ by fire 
from any cause or wheresoever occurring 
... or any latent defects in hull, iriachitiery 
or appui’icmances . . . arising in the naviga- 
tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the . . . master, marinei’s or otiior 
servants of the shipownei's . . . (not result- 
ing, however, in any case from want iff due 
diligence by the owners of the steanuM*, or by 
the ship’s husband or manager).” '^I'hc 
steamer bunkered at Rotterdam, where she 
took on board enough hunker coal to take 
lier to the Plato Sc bring h(^r hack to hiiiropo. 
She carried a cargo of coal from Cardiff to a 
port in the Plate Sc was kept waiting a fort- 
night before she c,ould get into hei’ berth ti) 
discliarge that cargo. Shortly after slie had 
arrived at hiu* first loading port in the Plate 
Sc had cotumerKH'd to load a cargo of maize 
a fire broke out by 8])(»nt«n(*ous combustion 
in her bunker coal, which had been on the 
ship for two Sc a lialf months since June 30, 
Sc had been c-arrieil tbrougb the tropics, Sc 
i a portion of the bunker cf>al was sliiited on 
' to the deck. The ship lie n prococcitid to 

I another port in the Plat<} to (roniph^te loading 

I lier cargo of maize. On tlsi wfiy anotlu*r 
j lire was discovered in the b\mker coal, \v!iici» 
was extinguislied after a foi'tniglit tt afU‘r 
discharging all tlie bunker coal on to the deck 
Sc. subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recovci* 
from defts., who were the ituh usees of the. 
bills of lading in respcci of tbf* trargo of mai'zo, 
a contribution in general average for the 
expense so incurred: — Held: (1) tb(j un- 
explained occurrence of th(j fires afforded a 
reasonable presumption that they were du<i 
to a defect or unfitness of the bunker coal 
at the time of the loading of tb<j cargo whicli 
amounted to a breach of warranty, Sc as tho 
ship was unsenworthy pltfs. could nr>t 
recover a goniu-al average contribui/ion from 
the cargo owners for sacrifice due to their 
own fault Sc breach *>f contra<‘t ; (2) neitiwr 
the exception in the cliarterparty of Jaterit 
defects nor Rule D of the York-Anfwerp 
Rules, 1924, which provided that a claim in 
general average w'as n(jt to he barred because 
it arose by the; default of the carriers enabled 
pltfs. to maintain their claim ftir a contribu- 
tion in general average. — Fiumana Societa 
i Di Navigazione v. Bunge Sc (Jo., Lti>., [16^^61 

! 2 K. B. 47 ; 99 Ij. J. K. B. 626 ; 143 L. T. 

j- 287 ; 36 Com. Cas. 193; IH Asp. M. L. C. 117. 

! 4318c. - Effect of exception of latent 

i defects.) - Fiumana SocietA Di Navi- 

i' GAZioNE V. Bunge & Co., Ltd., No. 4313a, 

i ante. 
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0 $m 4847—^045. English and Eiipibs 

4847. Add» AnnoktMon : — Retd. Bagar v. Ride- 
halgh & Son, Ltd., [1031] 1 Ch. 310. 

4368. Add. Annotations : — Retd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458 ; 
Dampseukab Svendborg v. L. M. S. Ry. 
Co. (1929), 141 L. T. 621. 

4872. Add. Annotation : — ^Dlstd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4892. Add. Annotation : — Retd. Smith, Hogg v. 

Bamberger (1028), 97 L. J. K. B. 468. 

4394. Add, Annotations : — Dlstd. Smith, Hogg v. 
Bamberger (1928), 07 L. J. R. B. 725. Consd. 
Dampeelskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 621. Retd. Finlay, 
James & Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 

4440. Add. Annotation : — Retd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

4449. Add. Annotation : — Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 726. 

4462. Add. Annotation : — Retd. Smith, Hogg v. 

Bamberger (1928), 97 L. J. K. B. 468. 

4461a. Disolvarge of bulk & bag cargoes — Con- 
struction of Schedule ot Stevedores* Associa- 
tion.] — Defts.* consignment of wlieat was 
carried in bags in pltfs.’ steamship from 
Australia to Avonmouth, & on arriving at its 
destination was by arrangement between the 
patties bulked in the siiip’s hold & thence 
discharged by means of <^^fts.’ bucket 
elevator. By the current Sched. of tlie 
♦Stevedores’ Assocn. of Bristr)!, Avonmouth, 
Portishead different raters wei'e fixed for 
tl)(.^ dis(^harging of bulk cargoes & i)ag 
cargoes : — Held : ihovv was no provision in 
the sched. for a bag cargo which became /i. 
bulk cargo by bag starting, on the proxx'i* 


Part VIII.- 

4621. Add. Annotation: — Apprvd. Glen Line, Ltd. 
V. A.-G. (1930), 46 T. L. R. 461. 

4580a. .] — Pltfs,, shipowners Ac brokers 

of West Hoitlepool, acted as ship’s agents for 
the steamship Z., of Riga, &> before making 
any necessary disbursements on behalf of or 
incurring any liabilities in respect of the 
vessel obtained from tlie master the follow^ing 
document : “ Please i)ay the freight for my 
vessel, the Z.^ k. all demuiTage which may be 
payable under the chaite’, to my agents, 
Messrs. K. A. Oasimr, Edgar & Ck>., Ltd., k 
oblige.” The p<irsons described in the docu- 
ment as the master’s agents wei*e the pltfs. 
In an action by pltfs. for necessaries the 
evidence showed that this document came 
into being wdth the approval of the managing 
owner of tbe Z, k after he had agreed to 
assign pltfs, all freight k demurrage ; — 
Held : the document operated as an assign- 
ment of the freight k demurrage & pltfs. were 
entitled to judgment. — The Zigubds (1931). 
17 T. L. R. 626. 

4604. Add. Annotation : — Reid. Glen Line, Ltd. v. 
A.-G. (1930), 86 Com. Cas. 1. 


Digbst Supplement. 

interpretation of the sched. the cargo in 
question was a bag cargo k defts. were 
entitled to charge the shipowners on the 
basis of the stevedoring rate applicable 
thereto. — ^T hb Aij>ingtok Coubt (1931), 48 
T. L. R. 35. 

4470. Add. Citations .*—[1929] 1 K. B. 150 ; 97 
L. J. K. B. 725 ; 139 L. T. 676 ; 72 Sol. Jo. 
435; 34 Com. Oas. 47 ; 17 Asp. M. L. C. 605. 
Add. Annotation : — Refd. Dampselskab 
Svendborg v. L. M. k 8. Ry. Co (1929), 141 
L. T. 621. 

4472. Add. Annotations: — Consd. Smith, Hogg v. 
Bamberger (1928), 97 h. J. K. B. 726. Refd. 
Dampselskab Svendborg v. L. M. k S. Ry. 
Co. (1929), 141 L. T. 621. 

4476. Add. Annotation: — As to (1) Consd. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K. B. 
458. 

4485. Add. Annotations : — Dlstd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 726. Refd. 
Dampselskab Svendborg v. L. M. k S. Ry. 
Co. (1929), 141 L. T. 521. 

4499a. .] — Brewster & Co. 

• (Woking), Ltd. v. Beckett (1929), 34 
. Lloyd L. R. 337. 

4502a. .] — It is put for pltfs. that 

defts. are liable for a breach of duty on defts.’ 
part through the lighterman having given 
a receipt for goods as marked, when, in fact, 
they were not marked. . . . The evidence 
before me is that the course of business is for 
the stevedore to tally the marks, k for the 
lighterman, unless he is specially instructed, 
to accept the tallying of the stevedore. — 
Vav’^asseur k Co., Ltd. v. Port op London 
Authority (1920), 4 LI. L. Rep. 280 ; no 
appeal, 6 LI, L. Rep. 192, C. A. 


-Freight. 

4650. Add. Anyioiaiion : — As to (1) Apld. A.-G. v. 
Glen Line k Liverpool k London Wai* Risks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 

4761. Add. Annotation : — Refd. A.-G. v. Glen Line 
k Liverpool k London War Risks Insce. 
x\Bsocn. (1929), 34 Com. Cas. 309. 

4837. Add. Annotations : — Generally, Refd. Shell- 
Mex V. Elton Cop Dyeing Co. (1928), 34 Com. 
Cas. 39 ; Maine k New Brunswick Electrical 
Power Co. i\ Hart. [1929] A. C. 631. 

4846. Add. Annotation Refd. The Adriatic 
(1931), 47 T. L. K. 63S, 

4862. Add. Annotation : — Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

4882. Add. Annotation : — Refd. Akt. Oc^m v. 

Harding, [1928] 2 K. B. 371. 

4981. Add. Annotation : — Held. Perry v. Equit- 
able Life Assce. Society of XJ.S.A. (1929), 
46 T. L. R. 468. 

4945. Add. Annotation : — Held. A.-G. v. Glen Line 
k Liverpool k London Wkr Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 


PART VII. SECT. 15, SUB-BBCT. 4. 
— E 

r. Rfvjd., 80 S. O. R. 473. 


PART VIIL SECT. S, SUB-SECT. 8.— B. 

im. RKpuIoMen for pctymcnl of dif- 
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first-eUus aaUina ddv — CimtirtMiiionA 
— OOUIBON V. OZOWSBX ( 1868 ), 2 S 
U. C. R. 33.— CAN. 
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Part XI. — Contract of Towage. 

5120. Add, Annotation : — Refd. Calico Printers* 6130. Add, Citations : — ii T. L. R. 140 ; 17 Asp. 
Assocn., Ltd. v, Barclays Bank (1930), 146 M. h, (i. :?44. 

Lu T. 61. 


Part XII. 

6186. Add. Annotation : — As to (1) Consd. The 
Otranto. [1930] P. 110. 

6194. Add. Annotation : — As to (3) Retd. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 

5354. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

5359. Add. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

5878. Add. Annotation : — Refd. McGowan v. Stott 
(1923), 99 L. J. K. B. 367, n. 

6400. Add. Annotaiimi : — Folld. The Harkaway, 
[1928] P. 199. 

5400a. .] — De/ts.’ sailing barge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud & 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.’ motor boat, drawing 6 feet 
3 inches aft & with about one foot of water 
under her, coming up the river in the deepest 
water there was at the time, w'ent over one 
of the flukes of the anchor projecting up out 
of the mud at the bottom of tlie river, vras 
holed & sank : — Held : having regard to t .he 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. for the damage sustained. — Tin? 


Collisions. 

Haiik.\way, [1028] P. 199 ; 07 L. J. P. 113 ; 
139 1.. T. 615; 44 T. L. R. 619; 17 Asp. 
M, Iv. C. 503. 

AhuotaHon : Uiiiluy C. v. Lloyd Kdw. 45 

T. L. U. G‘2fi. 

6439. Add. Annoiation : — Consd. The Otranto, 
[1930] P. 1 10. 

5446. Add. AnrioUdion : — Refd. Kitano Ma.ru S.S. 
V. Otranto, S.S., [1931 j A. C. 194. 

6517a. - -.} -Tuii Daumau, No. 

5608a, jwal. 

5521. Add. Annotaikm : Apld. TJio Paleiiibang, 
[19291 P. 246. 

6528. Add. Anyiotation : — As ht (1) Consd. The 
Palembang, [1929] P. 21tL 

6566a. Steering definite course to definite 

destination. ] A pilot vessel when not en- 
gaged on her sbition on pilotage duty but 
steering a deCmitc course to a delinite destina- 
tion, for exampio, returning to p(>rt to land a 
pilot, must not oxl)il)it the pilot boat lights 
• pre.scribed by A it. 8 of the ihiguJations for 
Preventing Collisions at Sea, 1910, but inu.st 
exhibit tliC ordinary navigation lights for 
vessels of her tonnage pn-werihed by the 
regulations. — Tins Kinustown (1929), 99 
L. J. P. 19. 

6673. Add. Annolatioft ; Refd. Tlie Tovariiicli, 
[1929] P. 293. 


PART IX. SECT. 2, SUB-SECT. 1. 

0 i. .1 — At the trial of the 

owner of a rnottjr bout for a contra- 
voutlon of 18111 Act, h. 271 (1), the 
evidonco adduced was that on a certain 
occasion the boat carried a party of 
tm>ro than twelve persons, ^atulUnisly. 
on a pleasju'e excursion on the Clj'de, 
^v4thout a Board of Trade certifleate : — 
Held : that the expression “ passenger 
steamer” did not necessarily Include j 
every ship which on any ocoanion carrio<l j 
persons other than the owner & his I 
family, & the master & crew : &. \ 

accordingly, that it was not established 
that the motor boat was a passenger ' 
steamer, & that the sheriff substitute { 
who hoard the case was entitled to find j 
the accused not guilty of thdeharge. — ; 
YotTNo V. Dochkhty, Youso V. Kyle, j 
110291 S. C. (J.) 57.— SCOT. | 

PART XI. SECT. 3. SUB-SECT. 2. 1 

6146 i. Liability for negliaence.] — : 
The owners of the P. contraotod with a 
towing CO. to have the P. towed from 
her berth to a grain elevator to unload I 
lior cargo. The P. had no motive j 
power. Owing to the breaking of the > 
tow line at one stage of the movement 
the P. continued her forward move- 
ment past the elevator & reached the 
south end of the harbour where the 
8. was Laid up, puncturing the latter 
under the water lino, by an anchor left 
hanging down on the port bow of the 
P. partly under water. This anchor 
wan left so hanging down by those on 
the tow notwithstanding a warning by 
the tug master: — Hud: (1) when 
oommencing the towing of a ship her 
anchor is left, by the folnt negligence 

J.8. 


of the tug master & those in charge of 
the ship, ill such a position us to con- 
stitute a danger to other vr^ssels, & 
does in fact cause such dniiiugtj, tlie 
tow & tug are each responsible & liii bh; 
for the damages so caused ; (2) wIkui 
a vessel at anchor or moored at a dock 
Is mu into by another, the (mus is ui)oii 
the moving vessel to justify or excuse 
her action ; (3) f.owngo is a Joint 

undei^king, & although the motive 
power may be wiioUy that of the 
tug, yet both tug & tow are bound to 
take reasonable care & tx> use reoson- 
able skill in perfomilug the operation. 
This duty Is not affected by the lei mH 
of the towage contract, which canisit 
i-cgulato the relations between tls^ Lug 
& tow & third parties ; (4) T»crHons on 
board tlio tow sueb as a shlpkeejrtir 
his helpers, though not a regular 
navigating crew, in rrjgard to reason- 
able care & skill, may 1>© treated as 
agents of the owners of the ship In 
performing or neglwttog Ui perform 
such duties as tlie towage contract or 
the exigencies of the operation casts 
upon them ; (5) provision in a towage 
contract that the ox>eration is at 
owner’s risk ” will not absolve the 
tug in cose of negligence in navigation 
so far as third parties arc* concerned. — 
Canada 8.S. Lines, Ltd. v. S.S. 
Paisley & Jambu Uioiiaudson & 
Sons. Ltd. v. 8.S. Paisley, (19301 
Ex. C. R. 105 ; revsg., jA»n?s Kichaicd- 
80N 6c Sons, Ltd. v. S.S. Paisley, 
I1930J 2 D. L. R. 257 ; 11929J 2 

D. L. R. 42 ; 8. C. R. 369.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2. 
6169 i. Want of due caution — 
Canal.] — The Kinodoc i*. (.’anada 
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Stkam-shij' j.iNis, Patehhon 

Hteamhhii’'*'. h ' lti . V . 'I'HK Oxford, 
11931 J 8. C. U. 288 ; 1 J). L. It. J40 ; 
revnu., [1930] Ex. C. IL 1. CAN. 

PART XII. SECT. 2, SUB-SECT. 15. 

F. 

5403 iv. --.|-'riie> ditseoud- 

lug eomlHK with the current is 

eiititted to eoriHideration, A’ an np- 
eoiidng vessel. In a i.iirrow (diannel, 
wberc navlgstioii is IntrU-ute, seeing 
another vowscl coming di>wn sireilm, 
stop, Si if cfuno to a 

positlotJ of safety Isilow lb** pidnt of 
d iriger A tlienj remain until tlie c‘h}inriel 
is eUiar. -Htamiak!) Uii, Co. of Nf-w 

.iKItiSKV r. 8.S. •' iKAl.A.” ’.VMFnJ'RV 
S.S. Cn., l.ru. V. H.S. .Iamfs McLff, 
(19291 Ex. C. P. 230. ■ CAN. 

PART XII. SECT. 3, SUB-SECT. 3. 

- -B. la). 

5430 iv. -J I JiF. (.'WF.LlKIt 

r. JjVFKJ'OUI. <Jo., (19311 

E\. (J. 1( 205. - CAN. 

PART XII. SECT. 3, SUB-SECT. 3. - 
B. (b). 

5447 iv. — — -7 d — UHd: when 
H daiigt;r of eolIlKioji occuih, a v<j>tsel 
is not justJlied 1 m arbitrarily <Sf obsLi- 
lUitcJv insisting on Iht righl. of way 
conlciTod under rule 25. If in obstl- 
nutrly follow irig out the letter of the 
nd'iw legulutlng the f;omse, a coHIkIoii 
thereby oecurs, she ix^eomcH at fault 
under nilo 37. — ” Ei.fhtonk ” v. 
ClUCAnO TmiiFNE TUANHI'OKTATION 
r\).. Ltd., CRtrj K Siiiittno Cki., Ltd. v. 

CiiifAOD Tktdu.vk,” fl931J Kx, 0. 11 . 
132, - CAN. 
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5576. Add. Annotation : — Ab to (2) Apld. Don- 
caster V. Sudlow (R.) & Sons (1920), 22 
B. W. 0. 0. 604. 

5592. Add. Annotaiion: — As to (1) Refd. The 
Tovarisch, [1929] P. 293. 

5608a. Other vessel moored.] — dumb 

hopper made fast by forward moorings to 
a moored vessel, & swinging with the tide, is 
herself a moored vessel, & not a vessel under 
way within the Poi4; of London River bye- 
laws. The 71/., a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blackwall Reach, River Thames. Her 
after moorings were cast off, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moorings. 
She was exlubiting one white riding light 
forward & one white riding light aft. In 
these circumstances the D., a steamsliip I 
bound up-rivor, came into collision with the 
71/.: — Held: (1) the M. was not a vessel 
under way ; (2) in any case the JI. was 
probably a ‘‘ lighter ” within the meaning 
of the Port of London River bye-laws 1914- 
26, & was not required to carry side lights 
whem under way, ^ no lights were laid down 
by the bye-laws for her to carry ; (3) the 71/., 
being moored to the dredger, which was 
moored to buoys, was herself moored & 
bound to exhibit two white nding li^ts in 
accordance with bye-law 14 ; (4) the D. was 
alone to blame for the collision. — Thk 
Daomau (1929), 141 L. T. 2 1 ; 46 T. L. R. 
303; 18 Asp. M. L. 0. 41. 

5608b. - — Dumb barge.] — Pltfs.’ steamship S. i 
was lying moored at a tier on the south side 
. of the River Thames, Defts.* dumb barge P. 
was lying inside of the S. &. attached to her 
by ropes fore Sc afi'. When the work of 
receiving cargo from the ceased for the 
day the P. was lefi alongside the S. unlighted 
Sc unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision vdth the 
P. & she filled Sc sank, &, as Wie tide ebbed, 
the S. rested on the submerged hull of the P. 

& both vessels were damaged. Under bye- 
law 14 of the l^ort of liondon River Bye-laws, 
a vessel under 160 feet in length “ when at 
anchor or moored ” by night must exhibit 
a riding light ; but by proviso (a) to the bye- 
law : “ Where masted vessels are lying m^e 
fast at the moorings in the tiers, only the 
outermost oit shore? of such vessels in each 
tier shall be required to exhibit the riding 
light ** ; Sc by proviso (c), “ . . , Lighters 
made fast at wharves, piers or jetties or 
alongside vessels thereat, shall not bo required 
to exliiblt the riding light” ; — Held: (1) it 
was not negligent to leave the P. unattended ; 
but (2) nut being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
P. could not bring herself wdtbm either 
proviso (a) or (c) ; accordingly there was 
nothing to take her out of the obligation 
impost upon her under the main part of 
the bye-law to exhibit a riding light ; (3) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the unknown craft-, they failed to discharge 
the onns upon them, & there must l>e judg- 
ment for pltfs. — Tiie Princess, [1929] P. 
287; 98 L. J. P. 168; 142 L. T. 94; 46 
T. L. R. 627 ; 18 Asp. M. L. 0. 66. 

5617. Add, Annotation : — Consd. The Palembang, 
[1929] P. 246. 


'5680a. Coloured flare.] — A large four-masted 
barque, after seeing both lights of an 
approach^ steamship about one & a half 
to two points on the starboard bow, saw only 
the green light at an estimated distance of 
about half a mile. Thereupon a green 
pyrotechnic flare was exhibited on the star- 
board side of the barque. Immediately 
afterwards the steamship ported her helm, 
A, in attempting to cross the bows of the 
barque, was struck on the port side by the 
bowsprit & stem of the barque Sc sank with 
all h^ds except one : — Held : the exhibition 
of the green flare by the barque was not a 
breach of Article 12 ; the green flare was 
intended simply to attract attention. Sc did 
not call upon the steamship to do anything 
except that which it was her duty to do 
when she saw a sailing vessel approaching 
with lights green to green ; Sc the steamship, 
by improperly porting, was alone to blame 
for tbe collision. — Alcantara, S.S. Owners 
V. Tovarisch, 8.8. Owners, [1931] A. C. 
121 ; 8uh nom. The Tovarisch, Alcantara 
S.S. Owners v. Tovarisch S.S. Owners, 
100 L. J. P. 40, H. L. ; 144 L. T. 230 ; 47 
• T. L. R. 89, H. L. 

5648a. Vessel under way — Meaning of ‘‘ under 

way.**] — Under bye-law 28 {e) of the Port of 
liondon River Bye-laws, 1914-1920, in fog, 
** a steam vessel under way about to tiu’n 
Sc whilst turning round shall sound at intervals 
of not more than tyvn minutes foiu’ short 
blasts in rapid succession, followed, if turn- 
ing with her head to . . . port, by two short 
blasts.” Bye-law 5 x>rovides that ” in these 
bye-laws , . . unless there bo something in 
the subject or context repugnant to such 
construction . . . the expression ‘ under 
way ’ when used in relation to a vessel means 
when she is nob ab anchor ... Sc includes a 
vessel dropping up or down the river with 
her anchor on the ^o\md.** In order to come 
to anchor on account of fog pltfs.* vessel 
Pakeha, bound up-river on the flood tide, 
soimded the appropriate signal under bye- 
law 28 (c), hard-a-starboarded her helm, Sc 
put her engines full speed astern. When she 
hail swung two or three points the anchor 
was let go with thii’ty fathoms of chain & 
wfis reported to be holding. Her navigation 
ligbt-s were then switched off, the anchor 
lights switched on Sc the bell commenced to be 
rung for fog. The engines had then to be 
worked half ahead & full speed ahead for 
about a minute a half to avoid a small 
vessel at anchor, Sc were then put full speed 
astern for about a minute Sc then stopped. 
About ten minutes after the anchor had been 
let go, Sc when the PakeJia had nearly swung 
head to tide, she was run into by defts.* 
steamship. Defts. alleged (inier alia) that 
the Pakeha was a vessel under way & turning 
in the river, & required, therefore, to continue 
sounding the signal of four shoH blasts 
followed by two : — Held : following the 
•criterion laid down in The Esk^ The QUana^ 
No. 6621, as the Pakeha was holden by Sc 
under the control ** of her anchor during ail 
the time in question, she was not ” under 
way,*’ & was right in ringing her bell, the 
appropriate signal for a vessel at anchor in 
a fog; — The Palembang, [1929] P. 246 ; 98 
L. J. P. 120 ; 141 L. T. 309 ; 46 T. L. R. 
495; 18 Asp. M. L. O. 46. 

i 5657. Add, AnnoiaiioH : — Distil. The Palembang, 
[1929] P. 246. 
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5659. Add. Amotaiion to (1) Held. The 
Bremen (1931), 47 T. U R. 606. 

5660. Add. Annotation : — Generally^ Reid. Canton 
Owners v. Rhesus Owners, [1928] W. N. 214. 

5748a. .] — Held : to comply with the dii'ection 

to “ stop ’’ & then “ navigate with caution ** 
a vessel should run her way off & bring 
herself as nearly as possible to a standstill ; 

&> a vessel which alleged that, on hearing the 
fog whistle of the other vessel, she went dea<l 
slow by stopping her engines & then putting 
them slow ahead, so continued 

alternately stopping & going slow ahead, 
was not complying with art. 10 . — The 
Union, [1928] P. 175 ; 97 L. J. P. 126 ; 139 
L. T. 448 ; 17 Asp. M. L. C. 483. 

5748b. Unless clear that safe to continue 

course.] — Under Article 10, a steam vessel 
licaring the fog signals of a vessel, apparently 
forward of the beam, is required to stop her 
engines & then navigate with caution. 

The B., a large liner going down Channel 
in a dense fog at a speed of about 4 knots, 
heard, on the starboard side about abeam 
or a little abaft ir,, the fog whistle of the 
steamship B. G. After the whistle had been 
heard four or five times more, getting louder 
& nearer & apparently still on the same 
bearing, the master of tne B. decided that he 
must act. He accordingly starboarded & 
increased his engine power to assist the helm. 
The B. G. then came into sight 100 to 150 
yards away on the starboard side, crossing 
the bows of the B. from starboard to port, 
the two vessels came into collision ; — Held : 
(1) the main cause of the collision wa** the | 
bad navigation of the B. O. {inter alia) j 
altering her course in fog, proceeding at j 
excessive speed, &> failing to stop on hearing 
the whistle of the B. forward of her beam. 

The conclusion on the authorities is that in 
fog, unless the vessel hearing a whistle is 
quite clear that to continue course <fe speed 
will not involve risk of collision, she should 
always stop her engines {per CuR.). 

(2) The B. was also partly to blame, 
inasmuch as the fact that the fog signals of 
the B. G. were getting louder & nearer on the 
same bearing was a clear indication of 
danger, & that accordingly good seamansliip 
requii*ed the B. to stop after hearing the 
second or third blast, when those on board 
would know for certain that the other ship 
was approaching & causing risk of collision. 
Both vessels accordingly held to blame, the 
B. G. to the extent of 80 per cent. & the B. 


20 per cent. — T he Bremen, [1931] P. 166 s 
145 L. T. 666 ; 47 T. L. U. 605, C. A. 

6757. Add, Annotation : — Generally t * Held. The 
Young Sid, [1929] P. 190. 

6776* Add. Annotation : — Held. The Bremen 

(1931), 47 R. L. R. 605. 

5925. Add. Annotations : — Reid. The Tovariscli, 
[1930] P. 1 ; Kitano Maru S.S. r. Otranto 

5.5., [19,31] A. C. 194. 

5083. Add. Annotatio^i : — As to (1) Consd, The 
Otranto, [1930] P. 110. 

6034. Add. Annotation : — Reid. The Otranto, 
[1930] P. 110. 

6985. Add. Annoiation : - As to (1) Reid. Kitano 
Maru ft.S. c. Otranto S.S., [1931] A. C. 194. 

5035a. -.] ™The first dtity of a vessel 

keeping her course k speed under Art. 21 
of the 8ea Rogul.'itions, 1897, is to keep her 
course & spc'cd as long as that wnll enai)le 
the oth(ir vessel to keep out of tlio way ; 
after that point, her soennd iluty is to take 
such action as will best aid to avert colliHion, 
but this second duty is not to be very 
scverely^ pressed, & if the nuister ()f the 
vessel IS found to have been watclurig tlie 
other vessel & doing his iH’st to make* up his 
mind when to net, he ouirl.t not to be held to 
blame for waiting a inonu'ut too long Indore 
acting. - The Ka.nza (18f»S), 79 K. .1. P. 21, u. 

— Apprvd. Tho Onu'ri (IDOit}. V!» h. J. V. 

Consd. Tho otnuito, ir.>:h)i \\ no, Jkela. Tho (UiiP or 

I Suez, 11021) W :n8. 

I 5935b. - . I — Two s<eanishij)s wcjv meet- 

I ing almost end on, sliowitjg r»‘d light to red 
light, & defts.' vessel pru'led siightly. Wiien 
still a long way off vossol wrougl.v 

starboarded &■ showed Imm goeto Ddts/ 
vessel then kept- lier course tV- speed, the 
vessels approac died close togid Ikm*. green to ri'd. 
Not more than orn? ininut-e before the collision, 
defts,* vessel sounded a sfiort blast iVt fiard 
a-ported, & afterwards Ixfore th(3 collision 
stopped & revei’Sed ; ))ltlH,' vessel blew a 
sboit bhist in rejily, but by sorm* mistake 
starboarded inst43ad of porting, tho\igh, if 
she had ported, ihtjre would have been 

I collision : —//eW ; d< rts.’ vessel was bound 

under Art. 21 of the Sea Kegulations, 1897, 
to keep iier (xairse speed until tlie other 
vessel could not by lier own a<ddon alone 
avoid the collision. — T he Oknkn (J99f)), 79 

1.. .T. P. 23. n. ; 16 T. 1.. H. 149 ; 4 1 Sol. .lo. 
195, C. A. ; revsd, on other grounds (1901), 
17 T. L. B. 359, H. L. 

I 5935c, .] — Two steam vessels, the 

' K. M. & the O., were approasdiing each other 


PXRT XII. SECT. 3, SUB-SECT. 6.— 
C. (f) I. 

ft. Bare ^eraae way.] — Eastern S.S. 
Oo., Ltd. r. Canada Atlantic Transit 
Ck>.. (19281 Exch. C. R. 129.— CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
C. (I) Iv. 

Ten Jfcfw/A.)— OLSKN & Co. v. 
S.S. Princess Adelaide, S.S. Hamp* 
BOLM V. C. P. R. Co., 11930) Ex. C. R. 
10; 4 D. L. R. 778 : affg., ll»30J 3 
U. L. R. 423.; varg., (1929) 3 L. R. 
383 ; Ex. C. R. 199 ; 2 W. W. R. 629 ; 
41 B. C. R, 274.— CAN. 

PART XII. SECT. S. SUB-SECT. 5.— 
C. (h). 

5767 I. When duty arUee^e^l 
approaekino.}^The question 
vBfsels approaching one another In a 


tog should not merely stop tboir enginoa 
but also their way, or reverse tlielr 
engliies, muBt be decided under the 
circumstances of each -toso. In tlw 
present cose It was bold that tho 
H., which did not reverse her engines 
immediately after hc?aring the second 
whistle of the A., did not “ navigate 
with caution,” within the meaning of 
art. 1C of the Collision liegulatlone, 
after, at least, she heard tliat whistle 
& thereupon should have realised that 
as it 8howe<l no indicaiiou of broaden- 
ing the danger was imndnentiy in- 
creusing.— & Co. (OwvKits of 
TTIK ” riAMPHOIJH *’) V. ” PniNrESS 
ADELArtiK.” Canadian Pacific Ht. 
Co. (Owner* of ” PittNCEtw Aj)E- 
LAIDE ”) V. ** HaMPHOLM ” ^(B. C. 
Adm.), (1929)3 D. L. R. 883: Kx- O. R* 
199 ; 2 W. W. K. 629 : twried, (19301 
8 O. L. n. 428 ; aifd., (1930) 4 D. L. R. 
778 : Ex. C. R. rO.— CAN. 


PART XII. SECT. 3, SUB-SECT. 6.— 

C. (i). 

•h. What anumnLs /«.)— A vchhoI in 
fog sboiihi run at such a Hf»o«u that 
upon slghtitig an approo/idug vohsuI, 
sho can pull up in the dlHluneo she can 
see. Art. 10 does not re<udre a vohhcI 
rimntng In fog to re verso her engine 
upon htiaring of a fog signal anpaienUy 
forward of her beam, but only U> stoo 
her engines & then navigate with 
caution, & 08 the It. could eoine to a 
stop in thirty fo<)t dc could see a vessel 
at three hundred feet, ulie was navi- 

r tlng with ctiutlon within Art. 16, 
was not called upon to reverse 
before she did. — OlXKN & &). v. S.9. 
PBINOBH* Adelaide & 8.8. Hampholm 
V. Canadian Pacmfic3 Ry. Lo., 11930) 
I Ex. C. R. 10; i U. L. U. 778 ; a£i;., 
(1930) 3 D. L. R. 423 ; vorp., 11929) 
3 D. L. R. 383 ; Ex. C- R. 199 ; 2 
i R. G29 ; 41 B. C. R. 274.--CAN. 



Cases 69350— 6064a. English and Emfibe Digest Sutplebient. 


on crossing: courses of nearly a right angle at 
a joint speed of nearly 30 knots. The O., 
the stand -on vessel, had the K. M, broad on 
the port bow at a distance of several miles. 
As the bearing of the K. M. did not alter, 
the O., when the vessels were under three- 
quarters of a mile apart, hard-a-starboarded 
to pass under the stern of the K. M, & 
sounded two short blasts. Twenty or thirty 
seconds afterwards the K, M, hard-a-ported 

. & sounded one short blast, & the two vessels 

came Into collision less than three minutes 
after the alteration of course by the O. It 
being adraitt(‘d that the K. M, was partly 
tf) blame for the collision, the question was 
whether the O. was also to blame : — Held : 
the master of the O. was justified In acting 
when he did, but not in starboarding & main- 
taining his speed. lie ought, first of all. to 
have stopped & revemed his engines &, in 
addition, whatever action he tcmk should 
have been under a port helm j — Held : both 
vessels were to blame. — Kitano Maru S.S. 
Owners v. Otranto S.S. Owners, The 
Otua]^to, [1931] A. C. 194; 100 L. J. P. 
11 ; 144 h. T. 261 ; 47 T. L. R. 103, H. L. 

Jnn^talUm The Brenion (11131), 47 T. L. R. 505. 

6938. Add. Annotation : — As to (3) Consd. The 
Otranto, [1030] P. 110. 

6960. ’A Annotation: — Refd. Kitano Maru S.S. 
V. Otranto S.S., [1931] A. C. 194. 

6966. Add.. Annotation : — Refd. The Otranto, 
[1930] P. 110. 

6977. Add. Annotation .—Refd. The Vectis, [1929] 
‘ P. 204. 

6038. Add. Annotation: — Refd. The Otranto, 

[1930] p. no. 

6039. Add. Annotation: — Consd. The Otranto, 
[1930] p. no. 

6050a. Navigable channel divided Into two fair- 
ways.] — The ZiLLAH, No. 0004a, post. 

6064a. .] — A collision occurred between pltfs.* 

defts.’ steamships in a part of Queenstown 
llai'hour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisectotl by a line of Admii-olty battlosliips* 
mooring buoys, thus forming a northern & 
a southern channel. The two vessels were 
navigating, pJtfs.’ steamship up & defts.* 
steamship down, tlio nortliorn channel, k 
the collision was found by the ct. to havts 
taken place on tlie south side of the said 
channel. By virtue of their powers under 
Dockym’d Ports Regulation Act, 1806 (c. 125), 
the Jx)rtls Coiurs. of the Admiralty exercise 
liuthority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1903, it was provided that a fair- 
way would be kept through the inner man-of- 


war anchorage, & in 1909 the Cork Harboui* 
Comrs., “in pui*suance of the powers vested 
in them by the Cork Harbour Acts, 1820- 
1903,“ issued with the approval of the Board 
of Trade & the consent of the Admiralty, 
required by sect. 60 of the Cork Harbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41 : 
“ Any regulations for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deeihed to apply to the port, & shall 
be construed as if the following bye-laws, 
Nos. 42 to 62 (inclusive), were added thereto, 
& the entire fairway shall be deemed to be 
a naiTow channel.” By bye-law 53 : “ The 
foregoing bye-laws, whore they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
temporarily using such parts of the port.” 
The interpretation clause prefixed to the said 
bye-laws defined “ fairway ” as “ the space 
within the port for the time being reserved 
as a highway for vessels in motion.” In 
1916 the Harbour Comrs. issued a “ Descrip- 
tion of Fairway,” para. 6 of which was as 
follows : “ From the eastern limit of the 

inner man-of-war anchorage to the White 
Point Buoy there ai*e two fairways — the 
northern fairway & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary lino from 2Ct fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, 
thence towards White Point House until 
Rushbrooke Church bears N.W. by W.JW., 
& thence to White Point Buoy showing a 
fixed white light, A on the south by the line 
of Admity. battleships’ mooring buoys. 
The southern fairway is bounded on the 
north by the line ot Admity. battleships’ 
mooring buoys, ^ on the south by the line 
of Admity. torpedo-boat A other mooring 
buoys along the north of Spit Bank & Haul- 
bowline ” : — Held : subject to the general 
overriding jurisdiction of the Lords Comra. 
of the Admiralty, the Harbour Comrs. have 
ower to reserve space v^ithin the port as a 
ighway for vessels in motion, & that the 
effect of the bye-laws, as explained by the 
reservation contained in the “ Description 
of Fairway,” was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
& pltfs.’ vessel was alone in fault for the col- 
lision for failing to kee]) on her own starboard 
side of the northern fainvay, in compliance 
with art. 25. — The Zih.ah, [1929] P. 266 ; 
98 L. J. P. 124 ; 141 L. T. 174 ; 46 T. L. R. 
440 ; 17 Asp. M. L. 0. 604. 


PART XII. SECT. 3. SUB-SECT. 6. 

* D. (t) V. 

6961 I. Vtnuel entering or leaping 
doe/c.i — Rinfukt r. Canadian S.S. 
Links, Ltd., [1928] Exob. C. R. 105.— 

CAN. 

8961 II. .) — Although a voasol 

ontcrgiiig from a dock must bo uavl- 
Ifnted with utmont oaro, yet other 
vosselH ahoiild be manopiivrod with 
oonsldoratlon to the dliririilties of the 
vesHel that is emor^ng. The 
manoeuvres fit oautjon to lie taken In 
such cases all depend on the distance 
at which the alxips sight each other. — 


Oceanic STBAMsmr Navioation Ck)., 
Ltd. V. S.S. Linoan ** & Linoan 
S.S. C!o., Ltd. v, 8.S. ** Doric ’* (Que. 
Adm.), 11929] Ex. C. R. 7l.~CAN. 

PART XIl. SECT. 8, SUB-SECT. 6.— 
E. (a). 

sj. Negligent narigaiion — ITAoi 
amounts to.} — “ WKNCiirrA **t».JBEKCH- 
RreCTTBAT S.S, Co. V. “ W’EN- 
CHITA,*» 110281 Exch. C. R. 178.-~CAN. 

•k. Duties of masters.} — Held : when 
two veaeols are mooting In a narrow 
channel, ooroful watch murt be kept 
by the masters of each vessel over the 

20 


moveiueiit of tho other vessel, & they 
must be prompt to signal in case of 
emergency resulting from their 
manoeuvres. CJarelosaiiess or neglect 
to bO act. If damage result b tberetmm, 
is negligence for which cneh vessel 
olTonding Is liable. — E.astekn Steam- 
ship CJo. V. “ Awce,” j. P. Porter & 
Sons, Ltd. r, “Warren,” [1927] 
Exch. 0. R. 228.-— CAN. 

PART XU. SECT. 3, SUB-SECT. 5.— 
E. (d). 

m 1. .] — A collision occurred 

between the J.. Sc the McO., soon after 



VoL ZLL~-Shippiiig. Cases 6104-«il2a. 


6104. Add, Annotation : — Refd. The Otranto, 
[1930] P. 110. 

6104a. Right to give ^gnal — Vessel without steer- 
age way.] ~ Clan Line Steamers, Ltd. 
(Owners op the “ Clan Stuart ”) r. 
UsKSiDE Steamship Co., Ltd. (Owners of 
TOE “ Uskiiaven”), [1929] S. C. (II. L.) 69, 
H. L. 

6115. Add, Amioiaiimi : — Refd. Tlie Vectis, [1929] 
P. 204. 

SuB-SEC?r. 9a. — Scheldt. 

6163a. Vessel turning — Duties of other vessels — 
Both to blame.] — By Article 40, r. 3, of the 
Scheldt Bye-laws a vessel turning in the 
river must give^ the appropriate signal, & 
every vessel in the vicinity (“ proche **) 
proceeding against the tide must stop her 
way over the ground, k, every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle “ au passage,** 

Applts.* steamship C,, a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamshij) A,, which sounded the appro- 
priate signal, thai she was going to swing to 
get head on tide. Kesps.* vessel B., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C, 
coming up astern of the A., & when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C, 
coining under the stem of the A. on the B,*b 
side of the waterway. The B, kept her speed 
until about one minute before the ct Oision 
when she slowed, &, about half a mixiute j 
afterwards, stopped & went full astern, j 
The President absolved the B, from blame 
for the ensuing collision on the ground tliat 
Article 40, r. 3, did not apply to her under 
the circumstances, as tliere was ample 
waterway for her on her own proper side of 
the river under the stem of the A. He held 
that the B, was justified in keeping her speed 
“ until her master saw that there was an 
element of risk in the turning movement of 
the A, combined with the oncomihg of the 
C, but before that risk had developed.’* He 
held the C, alone to blame for over-star- 
boarding into the water of the B. & for not 
sounding a signal that she was starboarding. 
The owners of the C, appealed : — Held : 
Article 40, r. 3, is directed, not to the moment 
when the approaching ships get up to the 


timiing ship, but to the tima when they are 
coming towards her k do not know where 
she may be when they get up U) her ; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the turning ship there was in 
fact room for her to pass; {per Greer, L.J.) 
r. 3 is a regulation for the purpose of ensuring 
the safety of vessels navigating the river at 
the time the turning mc»veinent is taking 
place quite as much as it is directed U) the 
safety of the turning vessel herself, k that 
the rule has to be applied until Mie turning 
vessel no longer pn'sents any obstacle “ au 
passage ** ; k {per Cuu.) while the C, was 
to blame, the B, w'us also to blame for keep- 
ing her speed & not stopping k reversing her 
engines until the risk of crdlision was apparent. 
Decision of the President varied by holding 
both vessels to blame in equal (legrees. — 
The “ (’HATWt>oD,” [1930] P. 272; 100 

L. J. P. I ; 143 i.. T. 7;J5, V. A. 

6166. Add. Annotation:- (tvnerally^ Refd. The 
Otranto, [1930] P. 110. 

6174. Add, Citation : — 17 Asp. M. L. 0. 289. 

6195. Add. Annoiaiion :--Expld.T)io Vectis, [1929] 
P. 204. 

6212. After this case add : — 

I, Vessel leaving Dock. 

6212a. St. Katherine’s Docks Sutllclency of signal.] 

— Bye-law 26 of tJu» Port f)f loiidon Jliver 
. Bye-Laws, 1014-21, pro\ ides that “A 
steam vessel corning f)ut of dock or leaving a 
wharf or tier shall signify t he same by a pro- 
longed blast of the sti'ain wldstle, oxc( pt in 
the case of a vessel coming oiit (»f the St. 
Katharine Docks requiring the has^-ules of 
the Tower Bridge to be raised in order l.o get 
into position in the river which bIuiU signil’y 
the same by a prohmgefl blast of tluj 
whistle followed by three short blasts in 
rapid succession.” 

Defts.’ steamship having, on th(i Hood tide, 
come stern lii’st out of tin* Ir)ck of fhcj St. 
Katharine Docks into tin) Upper Pool of the 
Thames, w^as in ct>Ili.sion W'ith Hie [iltfs.’ 
steamship. \Vl»en <*iiU*nng the h»ck defts.* 
steamship sounded a signal of one Jong blast 
followed by thrt^e short blasts, k this signal 
she twice repealed as she passed through the 
lock k into the river. It was contended for 
pltfs. that she ought in addition t/O have 
sounded the prolonged blast mentioneil in 
the lirst part of bye-law 26:- Jield: the 


midnight. In a narrow channel of the 
St. Lawrence Kiver between buoys 
23 & 24, south of the fairway, & close 
to buoy 23. Tbc weather was fhio & 
clear, soinewliat overrust, but without 
bnze, & visibility was good. Both 
ships were <rolng at full speed. The 
J\JrO. outhouud, going with the stream 
& a tide of 3 knots an hour & the /. 
inbound. When the McG. wra« abreast 
of the buoy 24 she gave a one -blast 
signal which Avas uiitiw'eml by the /. 
w’hen abreast of buoy 23, indicating 
that they would pass iwirt to riort. 
The 7. ahA-ays going at full speed, then 
dlrecteiJ her course to port Instead of 
keeping to starboard. C'uitrary to the 
signal glA'on, & to Art. 2b, shoAing the 
id HI. to the south ; & the coirislou 
occurred, the 7. striking the MHJ. on 
the port side just aiiildships, with her 
port boAv : — Hdd: us the two v&itieLs 
were travelling port to port after 
exchanging sisals indicating they 
Avould keep their couree, the speed of 


the McO. In no way contributed to tbo 
collision, but that the colliMlou was 
outlrely due to the fault of tbo I. In 
not keeping to sf.arhoara of tbo 
channel & negh*ctlng to alow up or 
atop OH good seaniansblu requln.'^l. — 
Standarii Oil Co. 0 !> NKW Jkksky 

V. S.S. ** iKAJJi,"’ iNimSTTRY •'H.S. fX*., 
Lm. 0 . S.S. Jamrr McOkk <0iie. 

I Adin.), [1929] Ex. C. R. 230.— CAN. 

n I. .)— 'Unitet* Stater Siiirri.no 

Boakp V. The Ship St. Alhans (1928), 
28 S. R. N. S. W. 429 ; 46 N. S. 

W. W. N. 104.— A US. 

n li. .] HOf’HELAOA ** V. 

Dreykits Sc “ Leopold,’* (19301 1 
D. L. R. 529, -CAN. 

PART XIL SECT, 8, SUB-SECT. 6.— 

F. fa) 1. 

n L Failure to answer due to 

agony of coUisi^ni.} — C. P. R. v. S.S. 
I RORWA8TLE, DO.MINTOS SHIPI'INO Co. 
I V. S.S. Montrose, (1931} 4 D. L. R. 
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HI. -CAN. 

PART XII. SECT. 3, SUB-SECT. 6.— 
O. fa). 

6121 ill. /n n/irrow channel 

— f ’heck ^Urnal.] — W'hcn* a vomhcI 1h 
overtaking another In a narrow channel 
Kiich UH the Welhind naiial fir HigidtioH 
her deKire to pohh by blowing one blu^^t, 
hut rocclveH no nqily, nhe Im bound to 
wait, & not atUiinpl to go forward ho 
UH to alTet^l the overtaken vehnel until 
ptrrmiwHion 1 h obtained. Rule 29 of 
the RuIck of tbo Rou<l for the (5 rent 
LukoN Ih Imperative, Hi (»verrhleM the 
fhuieral Rulen which deal with con- 
dlriona not coveitxl exproiHly by uaid 
Rule. 

The “ cheek ’’nlgnal In net rtjcognlacd 
by tbc Great Laken Rtdeh, & Itn moan- 
ing A effwt ertn only btj deU'rn lined by 
the circumHlane-fH under aaIiIcIi It is 
ven & received. — Sin('Ennf>»-Mc- 
AUoiiTON Lines v . “ Steel Ciie.mi«t,” 
I1928J Ejcch. C. R, 182.— CAN. 
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delay admitted liability for 96 per cent, of 
the proved , damage. Pltfs., having practi- 
cally exhausted their financial resources in 
providing the plant necessary for the per- 
formance of their contract, found themselves 
unable to purchase another dredger to 
replace their lost vessel & therefore, after an 
interval of several months, hired a substitute 
at a high rate of hire. In the result pltfs. 
incurred expenses very much in excess of the 
actual value of the lost dredger. At the 
reference to assess the collision damage the 
registrar allowed the greater proportion of 
pltfs.' claim. He found that “ in the 
emergency which had arisen through the act 
of defts., pltfs. acted reasonably & from a 
business point of view no fault can be found 
with tJieir action & that “ the hiring of the 
[substitute dredger] to complete an im- 
portant contract . . . was clearly a direct 
& natural result of the collision & was . . . 
a reasonable step to take." By motion defts. 
objt'cted to the report of the registrar & 
sought to have it varied on the ground that, 
in BO far as the damages were increased by 
pltfs.* lack of financial resources, such in- 
creosod damages were not the normal conse- 
(pjences of tlie collision & were too remote to 


Part XIV. 

6794. Add. Amiotaiion : — As to (2) Consd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
160. 

6796. Add. Annoiaiion : — Consd. Dee Conservancy 
Board v. McConnell, [1028] 2 K. B. 169. 

6797. Add. Avnolalion : — Apld. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

6807. Add, Amtoiaiions : — As to (1) Consd. Dee 
(^mservancy Board v. McConnell, [1928] 
2 K. B. 169 ; G. W. By. v. S.S. Mostyn, [1928] 
A. 0. 67. Refd. Allgcmcine Versicherungs- 
Ciosellschaft Uelve(-ia v. German Property 
Administrator, [1031] 1 K. B. 072 ; Huislip- 
NoHhwood Urban District CouncU v. Lee 
(19:U), 146 L. T. 208. 

6809a. .] — A ketch belonging to 

dofts. sank, owing to their negligence, in a 
river, of which fii’st pltfs. were the con- 
servators, iSt thereby obstructed the naviga- 


be recoverable : — Jffeld : the proper method 
of assessing the damages was not to deter- 
mine what the normal dredger owner would 
have suffered by the loss of his dredger A 
then rule out all other items of damage as 
too remote, but to examine what pltfs. 
actually claimed to have lost Sc then test 
each item by the plain criterion whether it 
was properly & necessarily incurred ; the 
registrar had rightly followed that method 
in assessing pltfs.* claim Sc the motion must 
be dismissed, with costs. — T he Edison, 
[1931] P. 230 ; 100 L. J. P. 133 ; 47 T. L. R. 
636. 

6706. Add. Anvotaiion : — Apld. A.-G. v. Glen Line 
& Liverpool Sl London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

6708. Add. Aimotaiion : — Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

6736a. Allowance to charterer under cesser clause.] 
— The Essex Envoy, No. 2104a, ante. 

6742. Add. Annotation : — Refd. The Point Breeze, 
• [1928] P. 136. 

6758. Add. Annoiaiion : — Refd. Engelko v. Mus- 
mann, [2928] A. C. 433. 


-Wreck. 

tion of the river second pltfs.’ wharf & 
the approaches thereto. Immediately after 
the sinking of the ketch, & before any 
expenses were incurred in removing her, 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. : — Held : 
(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the blocking of the approach to the wharf, 
& they could not escape liability for that 
damage' by abandoning the wreck; (2) the 
damages recoverable were the reasonable 
cost of removing the obstruction. — Dee 
Conservancy Board v. McCoNNEiiL, [1928] 
2 K. B. 169 ; 97 L. .T. K. B. 487 ; 138 L. T. 
656 ; 92 J. P. 54 ; 26 I.. G. R. 204 ; 17 Asp. 
M. L. C. 433, C. A. 


Part XV, — Salvage. 


7056. Add. Annoiafions : - As to (2) Refd. Akt. 
Ocean Harding. [1928] 2 K. B. .371; 
Piumana Societal Di Navigazione v. Bunge Sc 
Co., [1930] 2 K. B. 47 ; Teinpus Shipping Co. 
r. I.ouis Dreyfus Sc Co., [1931] 1 K. B, 196. 


7881. Add. Annotation : — Consd, Louis Dreyfus & 
Co. V. Tempus Shipping Co, (1931), 47 
T. L. R. 642. 

7910. Add. Annotation : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co., [1931] 1 It. B. 195. 


PART XII. SECT. 6. SUB-SECT. 0.— J. 

6711 i. No viarket for such 

l\rpr of flAt’p.l — On Am?. 14, 1026, a 
hopper dlggvr bartro beiongiuflr to the 
tnisioos or the Clyde Navigation was 
sunk in colliMion with tho s.a. Jtoiida. 
Admitted that those in ohorgo of her 
wore solely to blame for the accident. 
In an action at the instance of the 
tnisteee. brought on Jan. 24, 1U28. 
to aasesa 6l recover damagee for (infer 
alia), the loas of tho barge, it was 
proved that there was no market for 


Buch a vessel, so that the test of market 
value was not available. The Lord 
Ordinary awarded the pursuers the 
cost of a reasonably eflicient second- 
hand hopi>er barge, & tho cost of 
adapting it for their special purpose : — 
Held : the Lord OrdJuarv’s method of 
ONKcssiiig the value of tbc barge was 
not erroneous,— Clyde Navioation 
Trustkrs e. Bowrivo S.S. Co., Ltd,, 
(ia29J S. C. 715.— SCOT. 

PART XIII. SECT. 2. 
h 1. Bridge .] — ^A.-G. FOR British 
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Columbia v. ** Pactfio Foam,*’ 11928) 
2 D. L. R. 877 ; 11928] 1 W. W. IL 963. 

—CAN. 


PART XV. SECT. 9. SUB-SECT. 1.— 
O. (a). 


o i. .) — Pacific 

Salvaob Oo., Ltd., Sc Vanoouvier 
Dryoook Sc Salvage Co., Ltd. v. 
The M.S. *' Tej^’* Home Insurance 
O o. OF New Yore v. The M.S. 
‘*TBX,** [19311 1 W. W. R. 168; 2 
D. L. R. 667.— CAN. 



V(d. ZLL— Sh^I^ng. Oases 80<»-8«8. 


Part XVI.— Pilotage. 

8002. Add. Cilaiion : — 17 Asp. M. Ij. C. 338. I servancy Board v. Federated Coal & Shipping 

8030. Add. Annoiaiion .•—Dlstd. Humber Con- 1 Co., [1028] 1 K. B. 102. 


Part XVII. — Shipping Casualties. 

8067. Add. Attnoiaiion Retd. The Boyal Star (1027), 07 L. .T. P. 10. 

Part XVIII. — Limitation of Liability of Owners and Others. 


8083. Add. Ciiaiion 17 Asp. M. L. C. 270. 

Add, Annoiaiioiis : — Consd. The Ruapehu 
(No. 2), [1029] P. 806. Refd. Gosso Millard 
V. Canadian Government Merchant Marine, 
American Can Co. v. Same, [1027] 2 K. B. 
432. 

8099. Add, Amwtaiion : — As to (2) Consd. Tempus 
Shipping Co. v, Louis Dreyfus & Co. (1030), 
144 L T. 13. 

8108. Add, Annotatiotu: : — As to (1 ) Consd. Tempus 
Shipping Co. v, Louis Dreyfus & Co., [1031] 
1 K. B. 196. Refd. Cosmopolitan Shipping 
Co. (Inc.) V, Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 148 L. T. 290. 

8108a. Loss direct consequence of fire.] — 

Tempus Siupping Co., Vtd, v, Dreyfus 
(Louis) & Co., Ltd., No. 3099a, ante, 

8104a. Dock owner with controlling Interest in 
second dock — Whether second dock Included 
In ** the area ** for purpose of calculating 
liability.] — Pltfs., a limited co., owned docks 
at B., in one of which defts.’ vessel R, received 
damage. The R, was the largest vessel 
which had been in those docks within the 
statutory period, but pltfs. also had a con- 
trolling interest in docks at F, owned by 
another limited co. in which a larger vessel 


than the R, liad been docked : — Held : even 
assuming pltfs. exercised any power over 
the P. docks within 1900 Act, s. 2 (1), those 
docks were nob within “ the area *’ con- 
templated by the sect,, nanioly, the area 
containing vithin it the particular dock in 
which the damage was caused ; & pltfs. 

were entitled to a limitation decree based 
on the tonnage of th(^ //.- -I'liK Ruapehu, 
No. 2, [1929] P. 305 ; OS 1.. ,1. P. 107 ; 142 
L. T. 90; 45 T. L. R. <‘>57 ; IS Asp. M. L. 0. 
64; 87 ib nom. Green (R. & H.) & Hiliey 
Weir, Ltd. v, Ruapetiu S.S. Owners, 36 
Com. Cas. 80. 

8108. Add. Annaluiion : — As to (1) Refd. Groat 
Western Hy. Oo. v, Kajswos SU?ajn Navigation 
Co. (1930), 144 L. T. 121. 

8121a. Whether Merchant Shipping Act, 1906 
(c. 48), s. 69, retrospective.] At)Ovo sect., 
with reference to the cahmlation of the 
tonnage of a steamship for the ]);irpoHeR of 
limitation of liability, is not r<dro.spective 
so as to apply to a colliHion oc<;urriiig before 
the Act canie into operation, though thf> 
limitation of liability action was commentjod 
after the Act came into operation. — The 
Lanodale (1907), 70 L. J. P. 164 ; 23 T. ]i. K. 
083. 


Part XIX. — Liens on Ship, Freight and Cargo. 

8215. Add, Annoiaiion : — Consd. Dee Conservancy " , ^ . 

Board v, McConnell, [1928] 2 K. B. 169. 8498. Add, Annotation Retd. The London, 

8216. Add, Annoiaiion: — Refd. G.W. Ry. v, [1931] P. 14. 

S.S. Mostyn, [1928] A. C. 67. 


PART XVIII. SECT. 1. 

tm. Whether limitation, binding on 
Crown,] — Sect. 603 of Merchant Ship- 
ping Act. 1894, as amended by Mer- 
chant Shipping (Liability of Shipowners 
&. Others) Act, 1900, which limits the 
liability of shipowners in certain cir- 
enmatanoes to an amount not exceeding 
£8 for each ton of their ship's tonnage, 
binds the Crown in South Africa. — 
SoDTB Atrioan Railways & Hab- 
Bouxts V, Shith's Coasters (Pty.). 
Ltd. (1930). 61 N. L. R. 174,— S, AF. 

PART XVIII. SECT. 6, SUB-SECT. 4, 
sn. Onus of proof .] — Held : the onus 
was on petitiozmrs of showing that the 
damage did not arise on distinct 
occasions ; they must therefore 
establish that the second collision 
was caused by the same mistake as 
caused the first.— The " Lucuixite " 
V, The ** R. Mackay,” [1939] S. C. 
<Ct. of Sess.) 401.— SCOT. 

PART XVIU. SECT. 6, SUB-SECT. 5. 
g 1. — ,}—Had : the 


word-s “ engino-room space doductod 
as found In Canada Hhipplng Act, 
B. 9. C., 1927, 8. 901, Sc in the rorre- 
snondlng provision of the Merchant 
Snipping Act, 1894, refers to the 
deduction allowed for propelling power 
as appearing in the cjertlflcnte of 
registry. In calculating the t.onnago 
of a ship in llmltatfon^of liability prf»- 
ceedingB, tbo tonnage allowed for the 
power propelling space must be added 
to the reglsi^ tonnage. — R a^ttkiin 
8.8. Co., I/n>. e. Canada Atlantic 
Tbanrit Co., [19291 Ex. C. R. 103. 
—CAN. 

g li. : for 

the purposes of limitation of liability 
under Merchant Shipping Act, 1894, 
s. 603, as amende by Merchant 
Shipping Act. 1906, s. 69, the words 
**en^ne room space** In sects. 78, 
603 of the Act of 1894. A in r. 3 in 
Sohed. II. thereto, mean the whole of 
the space oocnpled by the propelllw 
power of a stMmship, includii^ ^e 
engine room space, ft, accordlngiy, 
proper method of ca l culati ng the 
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tonnage of a vchsoI for Iho above 
pnrpoHO Ih to a<ld Ut the not. M;giwler 
tonnage, as 8h<»wn by ‘be nhlp a 
certifleato of reglntry. the tounogo 
therein dedneted “ en awonnt of 
space Pfiqulrt!d for ppojirllir»g Ppwe-r. -- 
Titk MiLi.iMUMtn. (1929). .10 R. 
N. .S. W. tfll ; 47 N. S. W. W. N. 170, 
lUl.—AUS. 

PART XIX. SECT. 1. SUB-SECT. 1. 

10 . Whether assitnuihlc.]" IJeUl : In 
an action for darnagCH by colIiHlon, 
the sale of one of the nhlpK by the owner 
docs not dibentitle him from oufordiig 
a nmrltiirio lien on the other ship. 
Such a lien 1« in geneml, & In such a 
case as this Is nnasslgnable.— I)r^’ e. 
The “ PnooiiEtw,'* 1 1 928 J Lxch. C. R. 
157. — CAN. 

part XIX. sect. 1, SUB-SECT. 4 .— 
B. (a). 

.1 — BcrviccBjpertonnedi 

by a man engaged, to superintend t^ 
installation of machinery In a ship* to 
haye obatge of all operations of 

46^ 
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8750. Add, Annoiafiona : — Consd* dan Line 
Steamers v. Board of Trade (1928), 140 L. T. 
33; The Clan Matheson, [1929] C. A. 
514. Refd. Hain S.S. Co* v. Board of Trade, 
[1928] 2 K. B. 534. 

8751. Add. Appofations: — Contd. Hain S.S. Co* 
t;. Board of Trade, [1928] 2 K. B. 634. Refd. 
Clan Line Steamers v. Board of Trade, 
The Clan Matheson, [1929] A. C. 614. 

8758. Add. AnnofeUians : — Consd. Clan Line 

, Steamers v. Board of Trade, The Clan 
Matheson, [1029] A. C. 614; Hain S.S. Co. 
t). Board of Trade. [1928] 2 K. B. 634. 

8754. Add. AppowHop : — Refd. Clan liine Steamers 
V. Board of Tra^ie (1928). 97 L. J. K. B. 736. 

8755. Add. Aripoialiona : — As to (1) Consd. Clan 
liine Steamers v. Board of Trade, [1928] 
2 K. B. 657. Refd. Bain S.S. Co. v. Board 
of Trade, [1928] 2 K. B. 634. Aa to 
(2) Apld. Board of Trade v. Hain S.S. Co., 
[1929] A. C. 634. Consd. Clan Line Steamers 
V. Boaj’d of Trade, The Clan Matheson, [1929] 
A. C. 614. 

8755a. .] — The C. M. was re- 

quisitfbned on behalf of the Crown in 1917 
l>y a chait^rparty, which provided that the 
Crown should not be liable for marine risks, 
but should be liable for ** all consequences 
of hostilities or warlike operations.” Whilst 
so requisitioned, the C. M. sailed from New 
York in convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
poit, with a cargo, 84 per cent, of which 
in weight was for the civil commissariat, & 
10 per cent, in weight was for war purposes. 

• She was the third ship In the second column 
from the port hand in the convoy, another 


vessel, the W. F.t which admittedly was at 
all material times engaged upon carrying 
out a warlike operation, being in the corre- 
roonding position on the port column. 
While the convoy was proceeding at night 
without lights the steering-gea^r of the C, M. 
suddenly broke down, she sheered seven pointe 
off her course & came across the bows of the 
W. jP., by which she was struck & sunk. 
There was no negligence on the part of those 
on board the C. Af. : — Hetd : (1) the 

arbitrator was entitled to find that the 
C. M. vtaB at no material time engaged j 
upon or carrying out a warlike operation, 
notwithstanding a portion of her cargo 
consisted of w'ar material ; (2) the loss of 
the C. M. was not the consequence of a war- 
like operat ion, inasmuch as the dominant & 
direct cause of the loss was the break-down 
of her steering-gear & her sheering oil her 
course. — Cij^N Line Steamers, I/td. v. 
Board op Trade, The Cijvn Matheson, 
[1929] A. 0. 614 ; 98 L. J. K. B. 408 : 141 

3^. T. 275 ; 46 T. T.. R. 408 ; 36 Com. Cas. 

.16; 18Asp. M. L. C. 1, H.L. 

• Add. Appolaiicm : — A a to (2) Distd. Board of 
. Trade v. Hain S.S. Co., [1920] A. C. 534. 

8760. Add. Ci/a/ious [1928] 2 K. B. 634; 139 

L. T. 566 ; 34 Com. Cas. 1 ; 17 Asp. 

M. L. C. 620, C. A. ; ajfd. sub pom. Board op 
Trade v. Hain S.S. Co., [1929] A. C. 534 ; 
98 L. J. K. B. 625: 141 L. T. 435: 46 
T. Tv. R. 660 ; 86 Com. Cas. 29 ; 18 Asp. 
M. L. C. 16, n. L. 

Add. Annotation : — Aa to (2) Apld. Clan Line 
Steamete r. Board of Trade, The Clan 
Matheson, [1929] A. C. 614. 


Part XXVI. — The Trinity Masters. 

8788. Add. Appotatiopa :^Aa to (1) Refd. The I & Cake Mills (1930), 23 B. W. C. Q. 629. 

Otranto, [1030] P, 110 ; HaU v. British Oil 1 Aa to (2) Apld. The Tovarlsch, [1930] P. 1. 


right to Intorept does not depend on 
the Income earning catmcity of tho 
pnmerty rennlHitiontMl. Where Interest 
Jh allowed, It In on the ground of oxpreas 
or Implied contract or by virtue of a 
statute: & no such ground existed 
hero. Interest was really asked for 
here as damages for detention of the 
oompensatlon money pending the 
asoortalnmont of what was due; Sl 
aa such it could not be recovered, — 


R, V. MaoKat, [19801 S. C. R. ISO ; 
1 O. L. R. 1005 ; revag. in part, [1028] 
Ex. 0. R. 149.— CAN. 

h I. FcUue of time of reguisUion.] 

— The S. was requlidtlonea bv tho 
Canadian Oovemment in 1918. In 
1024 tho claimant was notified of the 
release of the vessel. At that time 
she was lying partly submerged, at 
Kingston, a derelict bulk of no value, 
& datmant refused to take delivery 


thereof : — Tfehl : on the tacts, the 

a uesthm of hire dinappoared, & that 
lie oontroverny resumed itaclf into a 
question of romptmHatInn tor the value 
of the vessel so appr»)priatf*d. as^at the 
date of the roquisltlon thereof, & not 
for the profits that could have been 
made out of the vessel during the 
period of requisition. — Mackay v. R., 
(1928] Exoh. C. R. 149; on appeal, 
[1930] S. C. R. 130.— -CAN. 
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SMALL HOLDINGS, SMALL DWELLINGS AND 

ALLOTMENTS. 


PART I. SECT. 5. 

•a. Aareemmt to ijuii before expiry of 
lease — SvbseanerU deniaruf for renmoal — 
Small Landholdisrs (Scotland) Acit 1911, 
«. 32.]*- A statutory small tenaul, under 
a lease ierminatltig at W hit Sunday, 
1929, entej-ecl into an agreomont with 
his landlord to quit the holding at 


Martinmas 1926, the landlord under- 
taking to buy the straw produced at 
the threshing of that year's omp. A 
Ur pay certain compensations. On the 
faith of the agreeinetit the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the farm was 
sold. The tenant, who knew of these 


nrooeedings, refused to remove when 
the term arrived, tk some days later 
took up the position that he woe 
entitled to a renewal of his lease under 
above sect. (♦) : — llrtd: above soot. 
(11(1 not apply to the eireunistances of 
the case. — CHEYNKr. I’ATEltHUN, [1929| 
S C. (Cl. of yesH.) no.— SCOT. 


1 
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EnOLISB A2ID EmFIBE DlOXSI' SuFFLBMXHT. 


SOLICITORS. 

Part II. — Admission and Registration. 

6. Add, AnnotaUon : — R«fd. Edwards v, A.-G. for Canada (1929), 46 T. Ju E. 4. 


Part IV. — Solicitor and Client. 


699. Add. AnnoUUion: — ^Refd* Be Lloyds Bank, 
Ltd., Bomze A Ledorman v. Bomze, [1931] 
1 Oh. 289. 

818. Add. CiUition :—affd. (1929), 46 T. L. R. 
264, C. A. 

904a. .] — Luck v. Mbylbh (1928), 72 

SoJ. Jo. 337. 


1006. Add, AnnoiaUon : — ^Ilefd. Be Lloyds Bank, 
Ltd., Bomze & Lederman v, Bomze, [1931] 1 
Oh. 289. 

1108. Add. Annotation: — ^Refd. Slingsby v. Dis- 
trict Bank, Ltd. (1931), 47 T. L. R. 687. 


Part VI. — Remuneration ’of Solicitors — Costs. 

1208. After this case add : — No. 463; Contract, Vol. XII., p. 327, 

Tender of debt without costs — Before action Nos. 2720, 2721. 

brought.]— Bankers, Vol. HI., p. 200, 


PART n. SECT. 2, SUB-SECT. 1. 

tx. Effort of aJltfratinn of law-— On 
right to odvtienon.] — Appot. on .Tuly 30, 
1930, onterod Into writU'U arUries with 
nn Mtorni'y who had not boon in 
practice for sevon years. On Aug. 1, 
1930, H. B. 0.. Ord. 32, r. 63. was 
lepoalod Sr a new rulo was substituted 
which provided that no attorney who 
had not pra(«tlHcd In Natal for at least 
seven yearn should bo ontIUed to take 
under artlchis any candidate attorney. 
Appet. applied for adniission as a 
candldnlc attomoy & the appllcHtlon 
was (»pi3OH0d by tJjo Law woclety : — 
i/rZd .* granting the application, by 
entering into the articles prior to tbo 
repeal of r. 63 appot. had acquired a 
right w’hloh was^preserved to him by 
stvt. 13 of Act 5, 1910. — Bjh p. Db 
SOV7.A (1930), 61 N. L. R. 221.— 
S. AF. 


PART 11. SECT. 6. 

179 1. Whfn ttpplirasHon grxnUed — 
SolicUor edited in Bar — Appointed to 
fudioial office — Office aboiiehed.h^A 
solr., admitted in 1894, waa struoK oil 
the roll at his own request In 1900 in 
ordet to he called to the Irish Bar. He 
was called to the Bar In the latter year. 
In 1918 he became a Judge of the 
Chancery Dlv. of the then High Ct. in 
Ireland, & Inter in the same year a 
Lord Jostloo of the then Ct. of Appeal 
In Ireland. Ho held the latter offloe 
until 1924, when, following the change 
of govennnent in Irclana, the office 
wuA abollshod, SubaoquenUy ho waa 
oaUod to the English Bar, but. owing 
to illness, was oompelled to abandon 
his praouce. He waa then disbarred 
botb in Ireland & in England at hla 
own request, with a view to hla being 
readmitted a aolr. In the Irish Eroo 
Btato. He now applied to be so re- 
admitted. The Inoorporated Law 
Society did not oppose the appUoatlon : 
— Beld: the appUoetloQ be granted 
having regard to the apeclal riroum- 
itaiioes of the oaae, that appot. 
did not retire from hla jndlola] offloe 
voluntary, but owing to ita abolition ; 
that aa a aolr. he would not be an 
offioor of, or practise ln« any ot. in 
which he sat aa a Judge ; that upwards 
of Ove yean hM elapaed atnoe M had 
oeased to hold ludJetal oAoe, A during 


the greater part of that time he bad 
Uvea out of Ireland ; that the reason 
for the appUcatlon waa the state of hla 
health, whloh required active ooeuua- 
iion, this motive displacing the idea 
of any Improper or corrupt oousidera- 
tioD behind the appUoaflon. Appet. 
was, however, required to give an 
undertaking that be would not seek 
personal audience in any of the ote. — 
Be SouoTTona Act & Sib Jambs 
0*OONNOR. 11930] I. R. 623.— IR. 


PART IV. SECT. 1. ftUB-SBCT. 8. 


408 IL .1 — Saib Be Sale v. 

McMillan, [1931] 4 P. L. R. 203.— 

CAN. 


1 1. .1 — ^Where a aolr. 

has undertaken legal busiuesa without 
a written retainer, 8c afterwards has 
a dispute with the client as to the 
authority conferred thereby, & there 
is nothing but assertion against 
assertion, the ot. must aooept the 
client's denial as against the affirma- 
tion of the solr. — EcriLBS v. Hussbll. 
[1928] 3 W. W. R. 766 ; affd., U029) 3 
l3, L. R. 82; 2 W. W. A. 143.— CAN. 


t il. .] — ^A soJr. may 

prove the fact of his retainer by a 
^ient without the produetton ox a 
written retainer, but if the only 
evidenoe as to retainer Is on affidavit, 
3c oonsista merely of assertion 8c 
oounter-aseertlon, the solr. falls to 
prove the retainer. — ^M ubpht v. Libs- 
riBLD (1980). V. L. B. 142; Argus 
L. R. 94.— AUS. 


PART IV. 8E0T. t, 8UB-SBCT. 7.— F. 

•y. Joint retainer — Denial of HaHUty 
— ** Beammdbly neceeaary serwees.”] — 
Nobtbbbn Lifb AM*ob Oo. or Canada 
e. MoMasTBR, (19281 3 D. L. R. 497 ; 

K S. a R. M9 ; qffp. 8. C. swbiiom. 
jfcrroBS, 33 Q.^ K. 176. — CAM. 
as, If'JketMer permitsiNe — Separate 
d^eiioet — No eonffkt of inlereaC.]— 
where there Is no oonffiot of interest 
between oo-defts. so fur as the aotton 
is eonoomeiL there is no reason why 
a aolr. who bad acxed aa solr. for one 
of them prior to the aotJon h with 
respect to it riiould net aet as the 
other's etdr. dr oouneri In the action, 
h they pot te eei * 
Faddbu. S. 


BELL, Ltd. & ScARROW. 11929] 3 
D. L. H. 488 ; 2 W. W. R. 1 13 ; 28 
S. L. R. 527 ; reveg.. (1929] 2 D. L, R. 
362; 1 W. W. R. 241.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

A. (0). 

t i. Liabihty of solieBor.l — 

Moran e. Schermbhuorn (1868), 2 
P. R. 201.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 

B. (d). 

aa. SxthmieftUm to judgment .] — Dubuc 
r. Marstun Cortn., [1928J 1 D. L. K. 
225 ; [1927] 8. C. K. 620.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— B. 

r i. .1 — The same ooDBlderationa 

whiob apply to a purohaao by a aolr. 
from his oltent apj^y also to a sale by 
a solr. to his clloul ; &; the obligations 
of a dork In the scrvloe of a aolr., to 
whom the solr. has delmted a matter, 
or to whom the solr.'s dfeiit goes 
are no loss in the matter upon which 
the clerk proocods than are the obliga- 
tions of the aolr. himself. In auch 
clToumstancea the aolr.'e dork will 
stand in a fiduciary relation to the 
oUent, although there be no privity of 
oontraot between himself & auch client : 
& before selling his own property to the 
cliont ho will be bound to make full 
dlsdosuro to such cUont of his interest 
in suoh property. — Blair v. Martin, 
[19291 N. Z. L. R. 226.— N.Z. 

PART VI. SECT. 1. 

a i. — .} — Whot© thore i%no tariS 
of ooste whloh can be appUed to 
ohargea for business done by a solr., ft 
there la no speotflo oontraot between 
the solr. 8c his client, the general 
custom praotioe of soln. Is to be 
the guide, if such custom or nraotloe 
exists : If there la no oustckm, the value 
ot the servloes rondored Is to be 
estimated on a i/yanium meruit.- 
Rotal Bank of Canada e. M 

I W. W. B. 188.^ — QAM. 

r L — Whare a 

ecffiuatve settlement betweeii the partiea 
to an aodon has the e fl eot of dmuMog 
the solr. of one of them of ^ um for 
ooahL the opposite pody wil he mode 



1307* jinnoio^n ; — As to (1) Oonsd. JRs 

[1920] 2 Ch< 146, 

laois* To what eoort appeal Ues-^IMvIsioiial 
Court — ^Not** matter of praotico&proeadore’’ 
wlCiln Supreme Court of Judicature (Consolida- 
tion) Aet» 1925 (c. 49)> s. 31 (8).}*— Beeps., a 
Srin of solrs., acted for applt. in defending 
him in ciimioal proceedings before magis- 
trates A at the assizes. Applt. was found 
guilty A sentenced to imprisonment. In 
recmeot of those proceedings resps. delivered 
thw bill of costs in summary form to applt.’s 
attorney, who paid it. A few years later 
applt. took out an originating summons 
under Solicitors Act, 1843 (c. 73), asking for 
delivery of a detailed bill of costs. The 
master made an order for its delivery. The 
judge at chambers set aside the master’s 
order, but gave leave to appeal : — Held : 
the appeal did not relate to a matter of 
practice & procedure within above sub-sect.. 


Fed* ZUL-Adlottqts* Omm 

& therefore that the appeal 1^ not to the 
Ot. of Appeal but to the Div. Ct.^ — Be 
WiTUEBS A Co.. [1930] 2 K. B. 192; 99 
L. J. K. B. 666 ; 143 L. T. 347 ; 46 T. L. B. 
640 ; 74 Sol. Jo. 464, O. A. 

1545. Add, Annotation .*--Refd. Be Ix>uoh, [1980] 
2 Ch. 63. 

1582a. Omission of permitted Increase 

from blU.] — A solr. who has omitted the 
331 per cent, increase allowed by B. S. 0., 
Old. 55, r. 10b, from his bill of costs can 
claim to have it allowed after his bill of 
costs has been taxed. — Be LoucH, [1930] 2 
Ch. 63 ; 99 L. J. Oh. 421 ; 143 L. T. 469 ; 
74 Sol. Jo. 387. 

1594. Add. Annotation : — As io (1) Refd. Be 
Louch, [1930] 2 Oh. 63. 

1823a. — Fenton, [1894] 

W. N. 128. 


to pay tbexa. The intent to defraud 
the solr. may he inferred from the 
aotlomi of the partiot.—OBinaR v. 
BimosT Ritual Munich pauty & 
OOLSMAN (No. 2), (19311 I W. w. R. 
S59 ; 2 D. L. R. 476.— CAN. 

p ii. i— The rule that 

a coUuBive setUemenl between the 
parties to an action will not be per- 
mltted to deprive a solr. of his lien (or 
costs, la applicable to the case where 
the action was one for damages which 
had not ripened into jud^ont. — 
PoNfUCR V. A. R. McDtarmid Co., Ltd., 
St Foster & MoQuarris, 11931] l 
W. W. R. 862 ; 2 D. L. R. 698.— CAN. 

II I, jVo contract to do work oX 

Aum named . y-Re Souoitobs, [193X1 
1 D. L. R. 819.— CAN. 

PART VI. SECT. 8, SUB-SECT. 8.— A. 

sb. Absence of agreenierU as to scale 
of crmmissitm — Effect.) — Where a solr. 
8c client agree that the former's re* 
mnneratioii for collecting a claim shall 
be a commission, but they decide to 
leave the matter of the scale of the 
ooramlssion in abeyance, the solr.. if he 
totends to exact payment according to 
the Boole provided by Ord. 66, r. 27, 
r^. 29, should draw the client’s 
anration to said rule & give the client 
to understand that, in the event of the 
scale of commission, not being other* 
wise agr^ on, be will apply Ibe rule 
tn payment. The failure 

to so inform the cuent was held to be 
good cause in tXm present case for 
aeprlving the solrs. of their costs.— 
Oamebok 6e Cakebon V. Boitlton, 
UW3 W. W. R. 61 ; 4 D. L. R, 102X ; 
43 B. 0. R. 39.— CAN. 

se. ” Fair A reosonoftle ” — What UA 
— ^Xn deciding whether a contract 
between a solr. & client }e**Mr A 
leaeonable to ^ the cUent,' JfdUlA 
sect. 73, haw Soriety Act, IL 8. M., 
19X3, the word “ fair ” is to 
a* miating to the means by wXtiob the 
contract was brought about, & ” roaeon- 
ahle ** as relaUng to the quani^ of 
xenmneratlon therefrom residting to 
tXie solr. In deciding whether the 
asnonni Is reasonablethe actual work 
wbioh tbe aolr.^^ osltod on to dp is a 
factor but not tbe sole factor to be 
oonsidered ; Sc where the oontraot is 
one on tbe oonUngnocy 8c petoentage 
bails, the mere fact that nnder the 
p«iQAiitage agreed on the amount 
SSafairio the sofe In tte event of 
iiinnrma baa tnmed out to be In excess 
of the oosta tax^le on the ordhiw 
‘ , 8e eUent basia la not gronnd,^ 
the oontraot umeae on a b la. 
,joiiaManem.oragd> OToms nmat 

u on the naltty A extent of the 

; the aok-.mideti^^lk tto 

At the time be 


V. Murray, Robertson & Thomas, 
(X9301 3 W. W. R, 120 ; 4 D. L. 11. 
1005.— CAN, 

PART VI. SECT. 3, SUB-SECT. 5. 

sd. Special aarsennent to look to third 
party for paymhit.l — Where a retainer 
or employment of a solr. or couiibcI Ih 

8 roved, coupled with services lendered, 
burden of proof that some person 
other than the client was to pay for 
the servioea rests upon the party 
asserting that such mode of payment 
was agreed to. — M oQekr, McGreu 
Wilson v. Fletoher* McLklan v. 
FLBnxTHBR (B. O.), (19291 4 D. 1.. U. 
348 ; 2 W. W. R. 600.— CAN. 

PART Vic ;SE0T. 6, SUB-SECT. 1.— B. 

sa. Arhiiruic,*<- -Public Works Act, 
H. 8. B. O. 1924, a. 24.)— Under Pnbllo 
Works Act, R. B. B. C. 1924, c. 211. 
s. 24, the nrbltraioi*s inly are vosUhI 
with authority to greni or withhold 
witness fees in the case of any par- 
tioular witness, at any rate to tbe 
extent of deciding whether sueb foes 
should be inoludea in the bill of costs 
for taxation or not, & what amount of 
preparation woe reasonably necessary. 
— Rc G ALT Bros. & Burnaby Arbitra- 
tion, [19281 1. W. W. R. 798 ; 39 
B. 0. R. 470.— CAN. 

PART VI. SECT. 5, SUB-SEOT. 1.— 

D. (t). 

tl. Whether soliclior entitled — On 
withdrawal of general retainer.] — A 
solr. was retained by C. to conduct 
proceedings in an action against S. 
The retainer was not disputed. The 
solr. oonducted the action until the 
judgment of the trial Judge was given. 
C. decided to appeal Sc commenced 
pioceodlngs for an appeal. From that 
time he took over from tbe solr. tbe 
conduct of Sc control of the procoodings 
8t of tbe appeal. Sc thereafter the solr. 
merely performed such services as O. 
from Qme to time required of him. 
The solr. then delivered his bill ot co^ts, 
Sc in due time obtained on pvaedpe, 
an order (or its tax^on pnrsuant to 
SoUdtOTC Act, 8. 33 (c); — Beld: C., 
by taking over tbe oonduot Sc control 
ot the proceedings put an end to the 
general retahier, as he bad a right to 
do. Sc the solr. waa thereupon entitled 
to cbiim payment of his costs. Sc, In 
the absence of " spadal cirenmstaDoes, 


PAST VI.'tBCT. 6, SinMBOT. 8.— 
B* (a). 


been prior to the change such a break 
In the procvcediiigH as to entitle the 
solr. to demand payment of bis bill 
without tornibiating tbe retainer, held 
that tho month within which, under 
Boot. 66 of Leiral ITofoaslon Act, blUs 
of coflts inny be referred to taxation 
did not to run until tho change 

of solrs.— Rr Lkoal I’iioff^wion Act, 
Canadian Bavn ok Commichow v. 
AnnaBLE, 119291 2 D. L. K. 372; 1 
W. W. It. 700 ; 2,H H. L. H. 613.— 
CAN. 

PART VI. SECT. 5, SUB-SECT. 3,— 
C. (0) 1. 

199611. - .1- AV WoLUrmm, [1931 1 

1 i). h. It. 31.0. CAN. 

PART VI. SECT. 5. SUB-SECT. 3. - 

D. (f). 

2162 i. Whether speriul rirrurnsfancr.. J 
— I'ho I’elatlouwbip of client & solr. Is 
not of Itself a ** clreiimHtanee,” 

within Legal T'ron.MHlon Act, s. 68, for 
allowing the taxation of a bill of comIh 
after the expiration of said month ; 
but it Is a clrcumKt.flnco that should 
alw'ays to consideroil on an application 
to allow such taxation. — /?«? Lkoal 
Prokkhhion Act, Canadian Hank of 
CJOMMRBCK r. Annahlic, [19291 2 

D. L. It. 372 ; 1 W. W. R. 700 ; 23 
8. L. R. Cl 3.- CAN. 

PART VI. SECT. 6, SUB-SKOT. 10.— 

E. is). 

th. To asf certain ' costs in the 

MoLean V, Ra'I’KIsIN, [19281 
3 W. W. R. 592.— CAN. 

PART VI. SECT. 6, SUB-SECT. 11.— A. 

sJ. Effect of reference by cmrl to costs 
as taxed.**}^ln tho reasons for judg- 
ment heroin, by which deft. waH 
declared outltlcd to a solr.’s lien for 
coBta, the ct., due io a mJMxmccptloii, 
referred io the bill of costs in question 
as ** taxe<l.” Tbe bill of costs was not, 
however, Anally allowed Sc certiflod by 
tbe taxing officer until two months 
after the delivery of said reasons, 
Pltf. within 16 days after the giv^ 
of tho oertiiloate gave noUoe under 
rule 693 of an applJoatlon to have tbe 
taxation reviewed by a judge la 
cbamtoFS HeAf ; said judgment of 
tbe ct. having not yet been entered, 
use of th© term " taxed ” did not 
prevent pltf. from having tbe review 
of taxation proceeded with. — RoTiJt 
Bank of Canada e. Marii (No. 2), 
(19301 2 W. W. R. 216 ; 8 D. L, B. 
ABO ; 1 W. W. B. 262 ; 84 S. L. R. 
340, 438,— CAN. 

PART VX. 8S0T. h, 8UB-8K0T, 11*— 
el. darisdikiion of eourl to 



Omm EmuBE and Empire DiaEsr Swpplbment. 


Part VII.— Amount of 

2807a. Junior counsel.] — ^Pltf.’s solr. employed a 
Queen's Counsel St a junior to oppose a 
motion for further time to answer. The ct. 
held that he was justified in so doing; & 
ordered the taxing master, who had dis- 
o^llowed the fees of the junior counsel, to 
review his taxation. — Cooke v. Tuener 
(1844), 12 Sim. 649 ; 69 E. B. 1282. 

2818a. Counsel attending Judge’s chamhera.] — 


Costs Recoverable. 

The Supreme Ct. Buies, Special Allowances, 
r. 14, that as to counsel attendiz^ at judge's 
chambers no costs thereof shall in any case 
be allowed unless the judge certifies it to be 
a proper case for counsel to attend ” applies 
to taction of costs between solr. & cUent 
as well as between party & party . — Be 
Chapman (1882), 10 Q. B. B. 54 ; 52 L. J. 
Q. B. 76 ; 47 L. T. 426 ; 31 W. B. 266, C. A. 


Part VIII.— Solicitor’s Lien. 

8028. Add. Annotation : — Refd. Clayton v. Clayton, [1930] 2 Ch. 12. 


Part IX. — Solicitor's Remedies for Costs. 

3451a. .] — Horner V. Crew (1928), 72 Sol. Jo. 103. 


Part X.— Solicitors as Officers of the High Court. 


3684^ Add. Annotation : — Retd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

3970. Add. Annotation: — FoUd. Cooper v. Dum- 
mett (1030), 70 h. Jo. 894. 


3070a. .] — Cooper v. Dummett (1930), 70 

L. Jo. 894 ; 170 L. T. Jo. 468 ; [1930] W. N. 
248. 


eximd.]--Ife Gent One, Ex p. Pratt 
<1027). 27 S. R. N. S. W. 48.— AUS. 


PART VI. SECT. 5, SUB-SEOT. 11.— 
D. (a). 

2871 V. .] — A taxing: 

offleor’s rulins as to whether any 
partfcxilar item should ho allowed or 
excluded ougrht rarely to be luf-orferod 
with on if It appears ho under- 

etood the ffovernlriff iirinciple,' — Cana- 
DTAN Educational Films. Ltd. & 

(^OODART l»IOTURB8 INCORPORATED t?. 

Horan & Nichols Turatwes, Ltd. 
(1028), 39 H. O. K. 424.— CAN. 

2371 vi. .]— Noble v. 

Bromilry, 11028)2 D. L. R. 005 ; [10281 
1 W. W. R. 809 ; 80 D. C. R. 518.— CAN. 


PART VI. SECT. 6, SUB-SECT. 11;— 
D. (b) U. 

2415 U. JVhrtJicr order made .] — 
Th<»usch the ot. will be desirous of 
ffivlntr the matesi weight to the 
opinion of the taxing master, on a 
question ot the quantum of counsel's 
fees, upon an appeal it is the duty of 
the ot. to review that opinion, & if It 
think that the master bos clearly made 
a inistake to reetlfy the mistake, & to 
give 8U0h deolsion as to It seems Just. — 
lie Mrlbovtrne Pauiunq St Alio n, 
I.,TD. (Tv Liquidation) (1020). V. L. R. 
5.— AUS. 

PART Vn. SECT. 1, SUB-SECT. 1. 

tL Solieitor to executor — ** Ofowral 
counsel /ee.”l — ^The praoUoe which has 
been followed in Saskatchewan of 
allowing the solr. for an exor. a 
** goQoml counsel fee ** In addition to 
the amount of his speolflo charges Is 
without 1«^ JusUflcatlon.-iJc Roemxr 
Estate. Hc Moirr & Roemxr. [1028] 


3 D. L. R. 800 ; fl928I 2 W. W. R. 566. 
—CAN. 

PART VII. SECT. 1, SUB-SECT. 4.— 
B. (o). 

•m. Inveotigaiion of title — Of aasignee 
of eaaity of redemfdwon—On extettMon of 
mortgage — Whether covered by scale fee.] 
— It is a question whether a ’.ts are so 
sufficiently oonneetod with the ex- 
tension of the mtge. as to he oomprised 
within the scale fee for effecting such 
oxtonslon. The Investigation of the 
title of the assignee of an equity of 
redemption is not so oonnooted, fc the 
oosts of such investigation are not 
oovt^rod by the scale fee, — J?c Rubs 
(1027), 28 S. R. N. S. W. 7.— AUS. 


PART VII. SECT. 2. SUB-SECT. 1.— 
B. (b). 

so. Attendances before registrar to 
settle judmuesU.] — Matr v. Duncan 
Lumber Co., (No. 2). [1928) 1 

W. W. R. 431 ; 30 B. C. R. 399.— CAN. 


PART VIII, SECT. 3, SUB-SECT. 2.— A. 

». Sum paid into court by defendant 
— Defendant successful in first action — 
UnstieeessftU in second aetion — Solicitor 
entitled to retainer for costs of first action 
on sum paid in.} — Ray v. Hou (1028), 
40 B. O. K. 438.— CAN. 


PART Vni. SECT. S, SUB-SBOT. 5 .— B. 

3192 UL .1— Deft, was given 

costs against the three pltfs. One of 

S ltfs. had recovered a Judgment against 
eft. for a much larger sum in a 
previous action to which the other two 
pltfs. were not parties. claimed the 
light to set-off deft.v costs against 
that judgment. Deft, aimed that the 
set-off would defeat Uie Im of his sedr. 
The ot. allowed the set-off, ft: an appeal 


4 


from the order was dismissed. — I nlay 
Hardwood Floor Co.. Ltd. v. 
Dierbren, [19281 2 D. h. R. 560 ; 
110281 I W. W. R. 897 ; 39 B. O. R. 
614.— CAN. 

PART VIII. SECT. 4, SUB-SEOT, 2.— 
B. (a). 

p I. — Basis of right — ^Soluape.] — 
The principle of salvage is the key to 
the construction of Legal Professions 
Act. R. S. B. C., 1924, s. 104, which 
gives a solr. a charge on ft a right of 
payment out of property ** recovered 
or preserved ** through his services. 
Claims for costs due soir. for defend- 
ing ootions brought for personal 
services, goods sold, ft on a pro- 
missory note were held, therefore, not 
to come within sold section ; but a 
claim with respect to a meobanlo’^s 
lien action in which the lien was 
reduced was held to be within it.— 
MnxER V. Wollaston, [1929] 3 

D. L. R, 348; 2 W. W. R. 136 ; 41 
B. a R. 145.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 6 

sq. Protection of lim by dshlaratory 
iudgment — Jurisdiction of oouH.]— O as- 
SIDY v. Stuart, (1928J 8 D. L. R. 870; 
62 O. L. R. 374.— CAN. 

PART X. SJBCT. 2. SUB-SECT. 4.— 
B. (ah 

3S66 I. DeKeery up ordered.} — Not- 

if L< ■ 


withstanding ^ 'provisions ol 
ProfesRlon Praotloe Act, 1915, s. 8, 
the ct. still has power, in a proper ease, 
to order a solr. to deliver up to his 
client or former cUent the latter's 
doonments ft papers which the solr. 
has in hts pcesasston . — Re Long, 
[19291 Aigns 

L. R. sn.— AOS. 



Part XI. — Solicitors 

4177a. .]— In trespass by A. against B. for 

false inmrisonment, B. pleaded that J. 
recovered a judgment against A. In the 
sheriffs* ct., London, that A* was summoned, 
& appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded i not paid ; that the judge diily, 
by warrant under his band & seal according 
to 8 & 9 Viet. c. 127, ordered the officer of the 
ct. to take A., &> convey him to prison for 
forty days ; & that B. as the attorney of J. 
delivered the warrant to the officer, who 


Vd. ZUL— floHoiton. Ohm 4177ft>-4800«. 


and Third Persons. 

took A. Bepiication, that, by this order, it 
ww not directed that A. should be com- 
mitted, modo et forma : — Held : deft., having 
acknowledged actual participation in the a^ 
of trespass, by pleading in confession ^ avoid- 
ance, could not protect himself, upon this 
issue, by showing that he had acted merely 
as the attorney of J. — Kinnino v. Buchanan 
(1849), 8 0. B. 271 ; 7 Dow. & L. 169 ; 18 
L. .7. O. P. 332 ; 13 L. T. O. S. 646 ; 13 
Jur. 812; 137 E. R. 613; suhnemmii pro^ 
ccedinga (1860), 16 L. T. O. S. 306. 

Annofahon Apld. Ab!oy v. Daol (1860), 10 O. B. 02. 


Part XII. — Partnership between Solicitors. 

4204. Add, Annotation : — ^Refd. Parker v, Judkin, | 4278. Add, Annotaiiori : — Apld. Stoke Newington 
[1931] 1 Ch. 476. Borough Council v, Richards (1929), 46 

I T. L. K. 660. 


Part XIII. — London and other Legal Agents. 

4354. Add, Annotation : — Refd. Calico Printers* Assocn., Ltd. v. Barclays Bank (1931 ), 146 L. T. 51. 


Part XIV. — Discipline and Removal from Roll 


4437a. Misconduct while practising abroad — In- | 
vestigatlon by coroner & attorney of the 
court.] — Re Solicitor (1928), 72 Sol. Jo. 
670, D. C. 

4636a. Application to court — Necessity (or appear- 
ance by counsel.! — An application for a rule 
requiring an attorney to answer the matters 
of an affidavit must be made by a gentleman 
at the bar. — Ex p. Pitt (1834), 5 6. & Ad. 
1077 ; 2 Dowl. 439 ; 110 E. R. 1091 ; sub 
nom. He , 3 Nev. M. K. B. 666. 

AnnoUUUm : — FoUd. lie Solicitor, A, Ex p. Incorporated Law 
Society, [I903J 1 K. B. 857. 

4686b. .P-Solrs. Act, 1888 (c. 05), s. 13, 

by which an application to strike the name 
of a solr. off the rolls, or to require him to 
answer allegations contained in an affidavit, 
is to be heard by a committee of the In- 


corporated Law Society, who arc to einhody 
their findings in the form of a report to the 
High Ct. of Justice, provides that any 
peinson, who but for the A(jf. would have been 
entitled to apply to the cb. to strike a solr. 
off the rolls, or to require him to answer 
allegations contained in an affidavit, shall 
still be entitled so to apply, & “ shall be 
entitled to bo heard, if the society brings the 
report of the committoe before the ct.” : — 
Held : such an appet. could not be heiird in 
person, but must appear by counsel . — He 
A SOUCITOB, 11903] 2 K. B. 205; 72 L. J. 
K. B. 643 ; 89 L. T. 118; 51 W. R. 661 ; 
19 T. L. It. 653 ; 47 Sol. Jo. 603, C. A. 

4660a. Extension of time to appeal- Application 
under R. S. C., Ord. 59, r. 16 -When granted.] 
— iZe A SouciTOR ( 1929), 73 Sol. Jo. j *) I , D. C. 


PART XIV. SECT. 2, SUB-SECT. 9. 

•r. Isstiino wlveless chegtM ,] — Where 
a practitioner ha«i drawn & paeeed to 
persons not olients of bis several 
valueless cheques vitbont any reason- 
able expectation that they would be 
met on presentation. & bad not paid 
the amounts for which they were drawn : 
— Held : he had been sruUty uf un- 
professional conduct. Sc should bo 
struck off the rolls . — Re H. (No. 2), 
[19271 S. A. S. R. 448.— AUS. 

ft. Failinn to have trust tteeount 
audited .] — a solr., was oonvicted 
Sc fined for taillnir to have bis trust 
account audited as required bv the 
regulations under Law IVaotIuonera 
Amendment Act, 1913. A subse- 


quent audit proved that the account 
was In order & oorrect Held : not- 
withstanding the conviction Sc fine Sc 
the fact that the solr.'s trust account 
was subsequently found to be correct, 
hts neglect to have same audited 
amounts to professional misconduct 

S uite irrespective of the ofFenoe againrt 
to regrulMlous & of the punishment 
for that offence. Sc he should be 
ordered to pay the Law SoelctjV costa 
of procoedmg *. — Re M«, li930J N. 2i, 
L. R. 285.— N.Z. 

PART XIV. SECT. 4. 

4692 II. .1— Where a solr. 

has been proved guilty of theft Sc his 
name has been removed from the itills. 
the ot. will not, ezoept in ezoeptloual 


clrcumstanoes. permit him to have his 
name restored. — Ex p. Macaulay 
(1929), 80 8. U. N. S. W. 193; 47 
N. 8. W. W, N. 82.— AUS. 

PART XV. SECT. 8, SUB-SEUr. 2.— C. 

4767 Iv. .1 — Hefd ; aft resps. 

bad done a thing which In usuitlly 
done by a solr.. Sc had done it in such 
a way os to lead to the roa«onablo 
inference that they were nolra., they 
ba(i acted in contravention of s. 87 of 
the Imperial Acts Application Act, 
1922. ft. 87. Sc were therefore guilt v of a 
contempt of the Supreme Cx, 6c 

K uniHhable accord I ugly.-- fir Bkrrt Sc 
ui.uvKR, Ex ». Law ivariTimB of 
VlCTf)RU,J1929] V. L. It. 224 ; 11929) 
Argus L. ll 192.— AU8. 
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SPECIFIC PERFORMANCE. 


Part II. — Limits 

€dl. Add. AnnotaHan : — ^Refd. Grant v. Ectmond- 
«on (1930), 148 L. T. 749. 

105. Add. AnnoUUion : — ^Retd. Re Sandwell Park 
OoUiery Oo., Field v. The Oo., [1929] 1 Oh. 277. 

107. Add, Annotation : — ^Dlstd. Watson v, Davies, 
[1931] 1 Ch. 466. 

107a. Acceptance by agent ol purchaser sub- 

ject to ratification — ^Withdrawal by vendor 
before ratification.] — Pltf. was chainnan of 
the board of management of a charity. 
Deft, wrote a letter to the board saying that 
he would sell certain property to the board 
for £0,600. At a full meeting of the board 
instructions were given to arrange for an 
inspecjbion of the propertv by members of 
the board on a specified date. A deputation, 
consisting of pltf. &> twelve other members 
of the board, viewed the property & had an 
interview with the deft. The price of 
£0,500 was again mentioned, & deft, was told 
that all the members of the board present 
had resolved to buy the properiiy, & that they 
could carry the necessary resolution, & they 
purported to accept deft.’s offer subject to a 
formal meeting. The secretary of the charity 
stated that the deputation was not a quorum 
‘ & could not act as a properly constituted 
board. On the next day deft, wrote to the 


of Jupisdiction. 

secretary promising that the deeds of the 
property snould be left to be inspected by 
the solr. to the charity, A that his own solr. 
would forward a form of contract ; A the 
secretary thereupon sent out a notice to 
membm of the Doard of a special meeting 
to be held two days later ** to receive the 
report & recommendation of the deputation.’* 
On the day of that iheeting deft, telemiphed 
to the secretary cancelling all negotiations. 
The meeting, however, passed resolutions to 
ratify the deputation’s acceptance of deft.’8 
offer to sell for £6,600, dc to instruct the solr. 
to the charity to require deft, to complete. 
In an action oy pltf. on behalf of himi^ 

• of all other members of the board for specific 
performance of an agreement to sell the 
. property to the charity for £6,600 : — Held 
(1) on the facts the members of the deputa* 
tion did not warrant their authority to bind 
the board, & that their acceptance of the 
deft.’s offer was subject to ratification by 
tJiie board; (2) where an offer is accepted 
by an agent subject to ratification by the 
principal there is no contract or contractual 
relation until ratification, & at any time 
before ratification the offer may be with- 
drawn. — ^Watson v, Davtbs, [1931] 1 Oh.. 
466 ; 100 h, J. Ch. 87 ; 144 L. T. 546. 


Part Mi. — Defences to Claim 

267. Add, Annotations : — ^Retd. Cotton v, Heyl, 
[1930] 1 Oh. 610 ; Re Williams, Bicharda v. 
Williams, [1930] 2 Oh. 378. 

282a. Agreement subject to ** model form of con- 
veyance specially prepared ” — ^Absence of 
model form.] — Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 


for Specific Performance. 

as being of a kind which the law will supply, 
there is no contract, even though there has 
been an act of part performance, A: the ct. 
can grant neither specific performance nor 
damages. 

Pltf. sigpied an agreement, in the fcnm of 
a letter prepared on behalf of deft., to pur- 
chase certain premises subject to the^ con- 
ations indorsed thereon, Sc to take the con- 


PART 11. SECT. 8. SUB-SECT. 1. 

187 Iv. .1 — Ramji V. IlAO 

Ktbhoubsinoh (1029), L. R. 66 Ind. 
App. 280.— IND. 

PART in. SECT. 1, SUB-SECT, 1. 

191 W. .}— Defts. were In 

biiaintMA as kmd agents. A were the 
euronta of O. for tbe sale of oertaUi lots. 
Pltf. made an olter to defta. for the lota 
Sc paid them 1100 as a deposit. There 
waa nothing In writing. St the oral offer 
Sc deposit were aooepted by defta. 
snhjeot to oonfirmation by G. The 
offer was submitted to Q.. who notifled 
defta. of bis acoeptanoe. Defta. then, 
without informing pltf,, obtained from 
Q. an agreementto sell to themoelTea. 
Sc paid him a portion of the purohaae- 
money. They then refused to make 
the sale to pltf., k returned bis IlCO 
Held.* there being no oontraotual, 
fiduotary, or other i^Uonshlp between 
pltf. Sc defta.. pltf. was not entitled to 
any relief agamst them. — 

—CAN. 


191 V. .)-~CWBAOHAN(J. D.) 

Co., Ltd. v. Davidson, Cl 929) 3 
D. L. R. 146; rewiff., C1928] 8 D. L. R. 
682.— CAN, 

PART IIL SECT. 2, SUB-SECT, 8.— A. 

238 riU. .) — An option 

given the leasee of a hotel to purchase 
it within a year for $48,000, $18,000 
cash Sc *' the oalanoe to be airangea ” : 
— Held : unenforceable beoause moom- 
pletfi, — ^MeSoRUfiT V. MtmPHT (B. C.b 
4 D. L. R. 790; (19981 8 
W. W. R. 889 ; offd. Sii6 nom. Mcbpht 
t>. MoSoRbKY £ pRiNcaj Edward 
Hotrls, Ltd. — OAK, 

888 iJk — — OgABY V, 

QU|Y<^ 8 D. L. K* 64 ; 69 

PART UL UBCT, SUB-SECT. 7. 

2^ 1. Te rm amUted ^f rom «r<Bsii 
ttgeesNiafil' Terms eonfofaad 4it imrot 
aareemmi ,! — In an aetion a vendor 
for apd^^ petionnai^ of an 
ment for tba aak of farni laiids 
oontended taa$ the wbola 


was based upon the understanding 
that the farming eouipment would be 
included in the sale although no express 
mention of It was made in the written 
agreement. Deft, or his tenant re- 
mained In possession of the equipment 
during the winter fonowtng the making 
of the agreement, without any sugges- 
tion being made by pltf. that deft, was 
not entitled to the equipment. In 
Mar. pltf. retook poasesston of the 
equipment Sc testifled that«be did so 
beoause deft, had defaulted m paying 
oeitain Instahnents : — Held.* It the 
omission of express xeferenoe m the \ 
written agreeinent to the amilimieiit 
deprived deft, of any remedy at law, the 
06se apro gjroy mwt to tOA Mi^ 

authotfses ** t he admlntstirMbDin of 
lustloe tn an oases tn whkh there eadsU . 
no ade qu ate remedy at law/* A Juslte 
oeifid be d<me om by reidiMdng m 
paitiee as naar^as In the 

same position In wbmh they wero 
befOvo the agreement waa leduead^to 
wrtting;*-- -MoT 4BOD 


$ W. W, R. 691; 
0.L. iL 2St ; 2 W* 



VbL XUI.— Pwl o tBiai iwt. Ohm 


** in tbe model form of oonveyaiioe 
prepared '* for use in rdation to the 
same. The oonditioxw stated {inter alia) 
that the property sold was subject to reatiic- 
tlouB appearing in the model form, & that 
if the purchaser should not alter notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing ann^ the agree- 
ment. The premises were part of property 
conveyed to deft, by three conveyances, 
among others, dated respectively 1908, 1910 
&: 1911. They were comprised in the 1908 
convevance, were part of wliat was known 
in defi.’s agent’s office as block 4, other paits 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft, subject to restrictions 
against user for trade puiposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4, 7 & 9 ; but in all dealings 
with property comprised in those blocks deft, 
had imposed like restrictions. No model form 
had been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 
agent, pltf. received one appropriate to 
block 8. Pltf. to(>k possession before com- 
pletion, A soon raised the question of turning 
the premises Into a shop. After long negotia- 
tions, during which the question of restiictions 
. was thoroughly discussed, deft, refused per- 
mission, maintaining that, despite his agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand ; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pltf. refused to execute it, & sought by this 
action to enforce the origii^ agreemiuv'^ j 
subject only to restrictions in one of the i 
Bch^ules to the conveyance of 1008, & thus ! 
free fiom restrictions on trading ; — Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were missing 
ftom the original agreement material terms 
which the ct. could not supply, & also that 
damages could therefore not be assessed. — 
Stimson V . Gray, [1929] 1 Ch. C29 ; 98 
L. jr. Ch, 315 ; 141 L. T. 466. j 

285. Add. Annotation : — Refd« Stimson v. Gray, i 
[1929] 1 Oh. 629. ! 


285a* .] — Stimson v . Gray, No. 282a, ante, j 

314a. .] — Lansdown’s Lord Cash (circa 

1786), cited in 16 Ves. at p. 310 ; 33 B. R. j 
1002. I 

AnnotaHon : — Consd. Moody v, Waltori (1809t 16 Veo. 288. | 

548. Add. Annotedion : — Consd. Be Bolcham &, j 
Gawley’s Contract, [1930] I Ch. 60. | 

689. Add. Annotation : — Consd. Re Belcham & ‘ 
Gawley’s Contract, [1930] 1 Ch. 66. j 

708. Add. Annotation : — Reid. Curtis Moflat v. • 
Whe^er, [1929] 2 Ch. 224. j 

707a. ProjMrty subject to old closing order.] — j 
On July 11, 1029,. the purchaser bought 1 
Lot 2 at a sale by auction & paid a deposit, j 
The particulars of sale described Lot 3 ae an ; 
unreetneted freehold, practically an island j 
block, with four frontages - to Little Orford 
Street three other streets in Chelsea, the 
block lonning an excellent building site, j 
when the existing buildings came into hamd. j 
On eBcamining the vmid€mi^re|dstered absolute 
title the purchaser found Bntry 7 in Uie 1 

7 


Oharges Register stating in effect that on 
the transfer of Lot 2 ds other property to 
the vendors on May 28, 1929, by mtgees. 
selling under their power of sale in a mtge. 
of Feb. 17, 1903, from Co. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1906, made 
between Co. A. So the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Deo, 23, 
1905, made in pursuance of a large building 
scheme by Co, A. provided for the stopping 
up (inter alia) of IJiUe Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Liot. 2. The 
Borough Council were to obtain the necessary 
Closing Orders, &: Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1005, the Ixjndon County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition tliat Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. cc»venanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application the justices made a Closing Order 
for IJttle Orford Street. For Hnancial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Utile Orford 
Street was still open ; it> was in fact repaired 
by the Borough Council ; at the date of 
' the contract neither tht» vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Bntry 7 the pur- 
chaser required the vendors to delete it from 
the Register & to obtain a relearns of the 
obligations, &, on their refusal, ho issued a 
vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he dis^ntinued the surnmouH & brought this 
action claiming a declatution that ha was 
entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any bi'each Ac c,ountfirclaimed 
for specific performance; — Held: (1) the 
twenty-four years’ old Closing Order did not 
affect the title, but, if Ac so far as it was 
inconsistent with the narticulars, mert^ly 
raised a case of innocent niisrc^pi'esentation, 
on wliich the imrcliaser could neither re- 

E udiate the contract nor rooovei damages, 
is only rfimedy being to resist specific 
performance. Therefore, the puichaser’s 
action failed ; (2) on the vendors’ counter- 
<;laim for specific iierformanoe < hat there was 
in fact no misrepresentation in the par- 
ticulars, as the word “ street ” even in 
London did not necessarily mean a public 
highway. There was therefore no ground 
for refusing specific performance. — Barnes 
V. CADOOAN DEVEl-OPMENTS, LTD., [1930] 
1 Ch. 479 ; 99 L. J. Ch. 274 ; 142 L. T. 626. 

7075. Property represented os bounded by ** street ” 
— ^Whether confined to public hlghwi^.J — 

Babnbs V. Caddoan DEVBI4OPMKNTS, Lot., 

No. 707a, ante. 

709. Add. Annotation: — Consd. Flexman v. Cor- 
bett. [1980] 1 Ch. 672. 

780. Add. Annotation : — Reid, ite Fenton^ Esap. 
Fenton Textile Assocn. (1930), 99 L. J. Oh. 
358. 
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768. Add. AnnoUaUms : — Consd* Be Sandw^ Park 
CoXlien Oo., Field v. The Oo., [1929] 1 Oh. 
277 ; Lock v. Bell, [1931] 1 Oh. 36. 

778. Add. ^nnoto^ion ;--~Coiiid« Lock v. Bell, 
[1931] 1 Oh. 36. 


801. Add. AnnoiaHon : — ^Refd. Hyman v. Hyman. 
[1929] A. 0. 601. 

829. Add. AnmtaUon : — Consd, Grant v. Derwent 
(1923), 140 L. T. 330, 


Part IV. — Particular Contracts. 

951. Add. Annoiaiion : — Consd. Be Franklin k Swathling’s Arbn., [1920] 1 Ch. 238. 


Part V. — Proceedings for Specific Performance. 


990. Add. Annoiaiion : — Refd. Mayhead v. 
Hydraulic Hoist Co. (1931), 100 L. J. K. B. 
369. 

1188. Add, Annotation : — ^Refd. Lever Bros., Ltd. 
V. BeU, [1931] 1 K. B, 667. 

1140. Add, Annoiaiion : — Generally t Refd. Oxford 
Oorpn. V. Oxford Electric Oo. (1930), 94 J. P. 


1287. Add, Annotation: — ^Refd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 

1865. Add, Annotation : — Cpnsd. Be Belcham & 
Gawley'g Contract, [1930] 1 Ch. 66. 

1619a. On adjournment into court — Liability 

• tor costs of adjournment.] — Rampton v. 
. Mobley [1928] W. N. 268; 66 L. Jo. 
427. 


PART .111. SECT. 18, SUB-SBOT. 2. 

p i. .1 — Resale by vlairUiff 

under conditions inconsiateni with com- 

g letitm of oriffinal contract,] — New 
ouTH WAiJs Public Trustbb v. 
Qjlvbl (1927), 40 C. L. R. 160.~AUS. 

PART 111. SECT. IS, SUB-SECT. 1. 

4 !. Land of deceased intestate — 

Jdfninistratrir uritntrtU power of sale. 1 — 
B. (lied in 1920, loavlng a widow & four 
obildren i lettera of adininlntratlon 
wore granted to the widow. Pltf. 
made an offer for (and which B. bad 
owned. At this time the two youngwr 
obildren were infants. In 1927 the 
widow signed a document by which 
she agreed to sell certain marsh land 
** owned by & belonging to the estate 
of my late husband * ; — Held : in 
1927 no marsh land boJonirod to the 
estate of B. for what had tieen his 
under Devolution of Kutatcs Act 
vested in defts., & as adiolriistratilx 
the widow had no power of sale. — 
Brown v. Bakrrr, (1929) 2 D. L. l\. 
,191 ; 03 O. L. It. 512.— CAN. 

PART 111. SECT. 15, SUB-SECT. S. 

■d* ^orremenf for sale of licensed 

f reniises^SubseQuent loss of iicenoc.J — 
UMMKRS V. CXlOKB. [1928] A. L. U. 
107 ; 40 C. L. U, 321,— AU8. 

PART IV. SECT. 26. 

■f. Aareemeni for possession devise 
or conveyance in return for services. I — 
Under an oral agreement botweou pltf. 
& defts. the latter wore to have ex- 
clusive possession of a pan«l of pltf. *8 
land In return for personal services 
to be . rendered by them to her during 
her lifetime oy until she sold or disposed 
of her adjoining property. 8: she also 
agreed to lehvo them said paroid by 
her will or. in the event of the sale of 
the adjoining property & the removal 
of hor residenoe therefrom, to convey 


it to them. Defts. took up their 
residenoe on the land & built a house 
^ other improvements thereon refer- 
able only to said agrocmeut. Pltf. 
brought an action to recover posses- 
sion, Sl defts. oounterolaimed forspeoifio 
performance . The ct. dismiBsed the 
action 8t declared that defts, were 
entitled to spocillc performance on the 
death of pltf. or upon her removing 
from the neighbourhood : — Held : on 
appeal, the dismissal of the action 
ought to be sustained, but the deoieo 
of speclflo perforiTianoo was prematuro. 
— Lykllw. CORMACK, 11928] 4 D. L. R. 
902 ; [1928J 3 W. W. It. 284.— CAN. 


•g. Contraci to take stipply of gas .] — 
Under a ooutroot between deft, city 
& a oo. to whose rights thei^uuder 
pltf. CO. was held to have succeeded, 
the city agreed to permit the co. to 
connect gas wells, which the oo. agreed 
to drill by a certain date, with the city’s 
main & thou to withdraw from the 
main for its own us© a certain per- 
oentago of the gas thus added to the 
city's supply. The oo. not having 
prooeedea to drill, the city notified it 
that the city would not perform its 

n t of the contract after a date specl- 
, which was prior to that to which 
the contract was found on the trial to 
have been extended by agreement of 
the parties. The co. then sued for a 
declaration that the contract was a 
good & subsisting oontreot extending 
to said later date, which should 1>« 
speclllcally performed by deft,. & for 
an extension of time in which to oom- 
plete the well or wells, & for damages. 
Said later date bad passed at the time 
of the trial : — Held : although the 
contract had been broken by the oity, 
it was one with respect to wblob it was 
impossiiile to decree spooifio per- 
formance ; moreover. It was beyond 
the power of the ct. to extend the time, 
since the question whether the oo. 
had really sustained any damaro 
depended upon a question which could 
not be answered, vis., whether by said 


date the oo. could or would have sunk 
the weD or wells & have found suflfleient 
gas to Justify it In carrying it to the 
city’s main, plil. could recover nominal 
damages otJy. — BIrdalta I^ttbkibb, 
Ltd. V. Medicine Hat City, [19311 1 
W. W. R. 217.— CAN. 


PART V. SECT. 2. 


a I. .1 — Burrell v. Watt & 

Bardinob, [1928] 3 D. L. R. 505; 
[1928J 2 W. W. R. 482.-~CAN. 


PART V, SECT. 4, SUB-SECT. 2.— A. 

q i. Under Property Ad, 

1900.] — The nrlnclpft^ol Tasker v. 
Small, No. 10-13. that in proceedings 
to enforce specino performance uf a 
contract the parties to the cuntrart 
arc the necessary & suftli'lcnt parties 
to the action, & that where a third 
party sets up some equity against 
dealing with the land which is the 
Bubjeci-matter of a contract the 
purchaser cannot in a suit fur specitlo 
performanoe Join that third party, 
applies to land under the Real Property 
Act, 1900, as well as to land held under 
a common law title. — Tho&ibon v. 
Bicuakdson (1928). 29 S. It. N. S. W. 
221 ; 46 N. S. W. W. N. 77.— AUS. 


PART V, SECT. 6, SUB-SECT. 8.— B. 

0 i. Whether varied on 

appeal.] — Smith v, uborn, 11931] 2 
W. W. R. 817.— CAN. 


PART V. SECT. 6, SUB-SECT. 6. 

sh. Whether court will consider — 
Wficre claim to specific perfortnanee 
at.andoned .\ — Levy v. Nobton-Cul- 
HANE (1928), 28 S. R. N. S. W. 302 ; 
45 N. S. W. W. N. 51.— AUS. 


PART V. SECT. 6, SUB-SECT. 11,— A. 

sn. Amendment of claim — When 
atlowrd.y-UAHA v. Sabsoon (1928), 
L. R. 53 Ind. App. 360.— IND. 
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STATUTES. 

Part II. — Classification and Framework. 


52. Add, Annolafiom : — Refd. Farnworth v, Man- 
chester Corpn., [1929] 1 K. B. 633 ; Moon v, 
London County CouncD, Potteries Electric 
Traction Co. v, Bailey, [1931] A. C. 161. 

58. Add. Annotation: — ^Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

70. Add. Amwiatiov : — Consd. Nixon v. A.-G., 
[1930] 1 Ch. 666. 

78a. — One further point was taken 

upon the Superannuation Act, 1850 (c. 26), 
with which it is necessary U) deal. The 
marina] notes of sect. 3 refer to “ existing 
rights ** & of sect. 12 to “ right.'* It was 
contended that these catchwords could be 


used to explain the meaning of sects, against 
which they appear. For my part I cannot 
allow this. As explained by BAaGAi.iAy, 
L.J., in A.-(V. V. Great Eastern Ry. Co., 
No. 70, marginal notes are not a part of ^ 
Act of Parliament. The Housos of Parlia- 
ment have nothing to do with them. & I 
ogi’ee with the learned Lords Justices in that 
case, Bramweix, James, & Baggaijl.ay, 
that tile cts. cannot look at them. Their 
imperfections, spoken of by Bhamwell, I 4 .J., 
are illustrated by the note of sect, 9 of tliis 
Act (I 40 RD IIanworth, M.B.). — Nixon v. 
A.-G., [1030] 1 Ch. 566, 503 ; 00 L. J. Ch. 259 ; 
143 L. T. 176 ; 46 T. L. H. 246, C. A. ; affd. 
on other yroimds, [1031] A. C. 184, 11. Iv. 


Part III. — Interpretation 


134. Add. Annotation : — Consd. Edwards t?. A.-G. 
for Canada (1929), 40 T, L. R. 4. 

136. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1920), 46 T. I.. R. 4. 

137. Add. Annotation : — As to (1) Refd. Huntoon 
Co. V. Kolynos (Incorporated), [1930] 1 Cb. 
628. 

189. Add. Annotation : — As to (1) Expld. & Dlst'i 
Minister of Health v. R., Ex p. Vaffe, [1031] 
A. C. 494. 

,] — ^Housing Act, 1925 (c. 14), 

s. 40, which empowers the Minister of Health 
to make an order confirming, with or without 
modilication. an improvement scheme made 
under the Act, & provides that “ the order of 
the Minister when made shall have effect as 
if enacted in this Act,** does not preclude the 
ct. from calling in question the order of the 
Minuter where the scheme presented to him 
for confirmation is inconsistent with the 
provisions of the Act. — Minister of IIbaxth 
V. R., Ex p. Yaffe, [1931] A. C. 404 ; 100 
L. J. K. B. 306 ; 47 T. L. R. 337 ; 75 Sol. Jo. 
232, H. L. 

143. Add. Annotation Apld. Stumbles v. Whitley 
(1929), 46 T. L. R. 37. 

161. Add. Annotation As fo(l) Consd. Edwards 
V. A.-G. for Canada (1929), 46 T. L. R. 4. 


222. Add. Annotation : — Refd. Boui*neinout,h- 

Swanage Motor Road ^ l‘'‘eri*y Co. v. Harvey 
& Sons, [1030] A. C. 540. 

240a. .] — It is a fundauiental principle in 

construing Acts of Parliament to give words 
their ordinaiy sense, if by tliat there arises no 
repugnancy or inconsistency (Ivowu Tomlin). 
— /f// Jenkins, Jenkins v. Davies, [1031] 2 
Ch. 218 ; 100 L. J. Ch. 266 ; 145 L. T. 184 ; 
47 T. L. R. 379, 0. A. 

253. Add. Annotation: — Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. 0. 0. 564. 

277. Add. Annotations : — Apld. /Jc.Tenkins, Jenkins 
V. Davies (1931), 100 L. J. Ch. 266. Refd. 
Shaw V. Public Trustee (1929), 141 L. T. 466. 

289. Add. Annotation : — Refd. Loitch V. Emmott, 
[1020J 2 K. B. 236. 

837. Add. Annotation Refd. Doncaster v. Sud- 
low (R.) & Sons (1029), 22 B. W. C. C. 664. 

342a. *] — The words “ charitable institution ’* 

in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention appears from tlie context, — Adam- 
son V . Melbourne &. MmiuiPOLn an Boari> 
OF Works, [1920] A. C. 142 ; 98 L J. P. C. 
20 ; 140 I.. T. 107 ; 46 T. L. R. 3. P. 0. 

859. Add. Annoiaiion : — Apld. Re Blilcher (Prince) 
(1930), 47 T. L. B. 19. 


PART I. 

» i. .] — ^The general rule that 

before a law or any regulation or bye- 
law haying the fo<xjo of a law can 
become operetlyo. It mxwt be only 
promulgated, mnat be read mbject 
to the qnalifloationa that the word 
law •’ in the rule mnat not be yiven 
too wide a connotation, & that toe 
enabling enactment maat be looked to 
In order to see whether the neiwlty 
for uromolgatlon Is or Is not ex»'lad^. 
— Btictwi e. CmNN. [IMSJ App. D. 
382.— 1. AF. 


PART lU. 81C0T. 1, 8UB-8S0T. 

126 is. .H- Heftf .* in Interpreting 

a atatnte, retorenoe oaonot be mode to 


he debates In the Lcpf4VIatJvc Council, 
r the rei'Ort of the Scl< ct Committee. — 
rUROlAL SiNOH V. SBI DAIIBAB SAHIB 
imkitsab (Cextiul BOAim Looaj. 
JoMMrmEE) (1928), I. I*. R. 9 Lab. 
69.— IND. 

►ART III. SECT. 2, SUB-SECT. 2.— A. 

153 xxii. — — .J— In coDstruiug an 
ndlan Act words should be riven tbeVr 
ridest po«i&lblc meaning coiiswtcnt with 
bo context unless there is something 
n the Act ftwlf to lodloate that they 
iTO Intended to be nsed In tbr artifidal 
ic technical sense which they have 
loquired in Engllsb law or to any 
►ther restrict^ eense«--^AJi Rahim- 
iinr Arhar Kabim v. Cbntoal Bank 
>F Ikpia (1928), I. L. R. 56 Oalo. 167 ■ 


ART ni. SECT. 2, SUB-SECT. 2.— C. 

267 xii. .J— II. e. Cofkkt (Out.), 

1929] 1 D. h. U. 098 ; 61 Can. Crlin. 


PART in. SECT. 2, SUB-SECT. 2.— D. 

297 vli. .1 — The ct. will not 

give to a statute an Interpretation 
which rosnito to a palpable Injustice 
unless the Ujgi«lnturo has nianuesled 
by express wowls an Intention to pro- 
dneo that remiR. Such «vn Intention 
’om the use of 
lie Th* Bxcisb 
>. L. ii. 154 ; 8 


will not he InferTetl l 
nieiely general wrirds.- 
AcT (Man.), (1929) 4 1 
W. W. R. 353.— CAN. 


PART 111. SECT. 2, SUB-6BCT. 3. 
869 tv. .t— Where the 





Mm 





870* A4d. AhnoteUion •*— R«fd. Edward# v» .A^«0. 
lor Canada (1929)^ 46 T. lu R. 4* 

$94* Add. AnnotaUon : — Raid. Himtocm Co. v. 
Eolynos (Incorporated), [1930] 1 Ch. 628. 

446a. jBTcW; Merdbant Shipping 

(International Labour Oonventioiia) Adt, 
1925 (c. 42), 8. 1, being unambiguous, it was 
not permiBsible to refer to the preamble of 
the Act or to the draft conventiofn to which 
the Act was intended to give effect in order 
to gi ve the section a meaidng other than its 
ndtoral meaning. — Bixgbkbcak hnma, Ltd. 
V. Murray, WmTB Star Linb of Royal A 
UxiTBD States Mjol Stbaxbrs Ooranic 
Steak NAVioATtOK Co., Ltd. e. Ookebfokd, 
[1981] A. O. 126 ; 86 Com. Cas. 169 ; sub 
riom. The Croetbik Haix, The Cbltio, 
100 L. J. P. 26 ; 144 L. T. 441 ; 47 T. L. R. 
147, H. L. 

464. Jdd. AnnokUion: — Refd. Huntoon Co. v. 
Eolsmos (Incorporated), [1930] 1 Ch. 628^ 

467. Add, Annotaiion : — ^Rald. Green Star Shipping 
Co. V, London Assurance (1931), 145 L. T. 
160. 

497. Add, Annotation : — ^Refd. Allen v, Whitehead 
(1929), 46 T. L. R. 656. 

508. Add, Annotation: — Refd. EUerman Lines, 
Ltd. V, Murray, White Star Line of Royal 
A tJnited States Mail' Steamers Oceanic 
Steam Navigation Co. v, Comerford, [1931] 
A. C. 126. 

616. Add, Annotation: — ^Refd. Foscolo Mango A 
Co. V. Stag Line, Ltd., [1931] 2 K. B. 48. 

642. Add, Annotation : — ^R^« Bottomley v. West 


Berby Aaaeasment OommJ^tea, 
il931), 47 T. L. R^^ 

646. Add. AnnotoHofis : — Refd. The Croxteth 
Hall, The Celtic, [1930] P. 197 ; Bottmnley f. 
West l)ai>y A88eiuan<hit Comniittee, etc., etc. 
(1981), 47 T. L. R. 468. 

545lfc^ BOTTOMtEY V. WB8T BkBBY 

r As0BesKm«T Cgkkitteb, Mersey Docks A 
Habboub Board v. West Derry Assess- 

KENT CoKKITTEB, BoTTOMLBY V. MERSEY 
Docks A Harbour Board, Botixecley v, 
Liverpool Grain Storage A Transit Co., 
Ltd., No. 764a, post, 

669. Add, Annotolion Oonsd. The Croxteth 
Hall, The Celtic, [1980] P. 197. 

698a. .] — ^Bllbrman Lines, Ltd. v, Murray, 

Whitb Stab Linb op Royal A United 
States Mail Stbakebs Oceanic Steak 
Navigation Co., Ltd. v. Cokerpobd, No. 
448a, ante, 

604. Add, Annotation : — Refd. FamWorth v, Man- 
chester Oorpn., [1929] 1 E. B. 633. - 

649a. May not be referred to.] — ^N xkon v, A.-G., 

* No. 78a, ante. 

674. Add, Annotation: — ^Refd. Fordree v, Barrell 
1 (1931), 96 J. P. 141. 

669. Add, Annotation Fordree v, Barrell 

(1931), 95 J. P. 141. 

781. Add. Annotation: — As to (1) Consd. Egan v, 
A.-G„ [1980] 1 Ch. 238. 

761. Add. Annotaiion: — Consd. Egan v. A.-G., 
[1930] 1 Oh. 288. 

7 g 4 i(. ,] — It was suggested by the A.-G. in 

the course of his argument for the Revenue 


actual worda of a ntatute afford no 
auldanoe aa to tbe intention of the 
reflrlalature the ct. win conclude the 
lej^slatui'e Intended on equitable 8c 
not Ml Inequitable result.— B ortubiids 
iu Hhoubsu Chhohe & Asbrbtos Co., 
liTD,, [1P301 App. D. 112.-8. AP. 

PART III. SECT. 2, SUB-SEOT. 4.— A. 

376 ndl. — .A Hen la not to be 
considered to be impoaod without a 

S lain declaration of the intention of 
tie legislature to impoae it, shown in 
clear & unanibignous language . — He 
Hardy, l D, L. R,^0; 63 

O. L. H. 246j— OAN. 

376 x3dlL .1— Wbexe tho legis- 
lature has prohibited the making of a 
oontraert., A has expressly proTld^, or, 
having regard to the language in which 
the Act is couched, has ma^eated Ita 
intention, that the contract should be 
void for all purpoaea. such contract is 
utterly null Me void.— M uksripabad 
Nawaa V. BiLAB Roy Choudhuri 
( 1928). 1. L. R. 30 Calc. 232.— INB. 

376, aitiv. .1 — ^Whers a special 

Act of tho Dominion X.eglalat\ure has 
authorised the oonstrootion of a bridge 
carrying a railway over a navigaMe 
channel ** so aa not to Interfere with 
navigation,** 8c has Inoorporated the 
Hallway Act, an order made bv the 
Railway Boara under sect, 268 of that 
Act, which empowers the Board to 
authorise the.oonstmotion of a bridge 
over navigable waters aooordiag to 
Idans approved by the Governor in 
Oounofl, affords no defence to a datm 
in lespsot of damasn caused to a dilp 
by reason of the bridge oonstrootea 
being a substantial tnioferenoe with 
navigation A therefore a pubBe 
nuisance. The proteotloii of the puhlle 
rl^ of navigation betiw dealt with 
both In the ap^tal Act 8c in the genual 
Act. the express nrevleioik of the 
special Act overriM thoee of the 


therefrom. — E urana S.S. v, Burbabd 
iKLffr Titknbl 8c Bridos Oo.. (19311 
A. a 300 ; 100 L. J. P. 0. 68 ; 144 
L. T. 666. P. 0.— CAN. 

PART HI. SECT. 2, SUB-SECT. 6. 

479 Iv. ,} — 72e SjBcrr. 24 OF 

BR1TX3R NOBTH AMJBItrOA act, [1928] 4 
D. L. R. 98; [1928] S. 0. R. 270.— CAN, 

PART IIL SECT. 2, SUB-SECT. 7. 

306 Iv. .1 — ^Where a sect, of a 

statute is ambiguous ; because it Is 
open to be grammatically oonstroed as 
bearing two different meanings, a Ot. 
of Appeal in deciding which of th^ 
two meanings the lemlatuTe intended 
the statute to bear, should adopt that 
oonstruotion which, upon a reading 
of the Act 8c its amendinents as an 
entire enactment, appears to better 
accord with the body of the enactment 
than does the alternative oonstrucUon. 
— R. t). PUBUO Utiutiks Ck>MBS. 
(1996), 64 N. B. R. 138.— CAN. 

PART III, SECT. 2, SUB-SECT. S.-nA. 

640 Ui. ,}— If there Is an am- 

biguity or uncertainty In the language 
of an Act, the titie may be looked to 
in order to asoertsln the eoope of the 
Aot 8c to remove the amblgiuty ; but 
where the language of Aot is plain 
it must be mveo effect to notwith- 
standing the fact that It goes beyond 
the iDMten mentioiied in the title. 
The apidioaUaD of e. 61, 1926-26 
(Saak.), entitied An Act fi 
unprovemuits under Mlstnke — 
ts not oontned to mlatakee of 

but extends to all eases, Inol 

those Of mlstehe of the ident^ of the 
land or of tte boundaries, where a 
person has made ** lasting tmpyove- 
meute under Sebsllef that the is 
his own.*^ It hw howeveo^ a gneiilon 
tor the^ ot to dor ‘ ‘ 

whether the pen . 
improTunente was ni 


belief that the land was his own.— 
SeniKtL A Hukt V, KORBTeON 8t 
Morrison. [1930] 2 W. W. E 737 ; 4 
D. L. R. 664.— CAN. 

PART HI. SECT. 2, SUB-SECT. S.— 0. 

045 ^1. .] — Headings In a 

statute may be read, not only as 
explaining sects, which Inmiediately 
follow them, as the preamble to the 
statute may be looked at to explain 
its enactments, but as affording a 
better key to the eoustmetlon of the 
sects, which follow than might be 
afforded by a mere proamlw . — Re 
Mid-West Glass Ck>., Ltd., [1981] 3 
W. W. B. 166.— CAN. 

PART 111. SECT. 2, BUB-SECT. 6.— D. 

m U .) — Marginal notes to 

secUons of an Act can be referred to 
for the purpose of interpretation if 
they oan be regarded as uiserted by, 
or under the authority of. or assented 
to by the legislature. — Ram Barak 
Dab V , Bbaowat Prasad (1998), 
1. L. R. 61 Ail. ill.— IND. 

PART UL SECT. 2, SUB-SECT. S.-rS. 

660 U. .1— Bembfe .* the illufitra- 

tions to Indian Acts of legislature axe 
to be used as guides only A not as 
authorttattve A binding dBnbwutions 
of law.— Mtikqtan W^naezpAim V. 
Mack© Po Nyun a930). I. L. R. 8 
Ran. 899.— IKD. 

PART HL SB0^9^^fH}B-Me0T* 12,— 

747 B, — *-.1— A3 boeh the OosIhBlB 
Tariff Act A the Tax Aot are revenue 
Acts, a clem* demdtton in one of thsiB 
enaobnents of a term comanon to both 
may 



Ofiloem. that the ct. waa entitled to consider 
seme Qf the provisions of the later Derating 
Act as affectuig the construction of the 1028 
Act. It was contended that as the later 
Act obliged railways to pass on the benefit 
of the derating by reduction of railway rates 
to the users of rauways the definition clauses 
of the 1028 Act should, if possible, be read as 
applying only to that psjA of their property 
whicn earned rates that could be reduced in 
proportion to the derating benefits received 
py the railway, A therefore the Act should 
if possible be read as exclusing from the 
privil^ed classes warehouses lor the use of 
which a customer pays rent & not railway 
rates A therefore could not be given the 
advantage of having the derating benefit 
passed on to him. It was further argued 
that if railway wajrehouses are outside the 
definition for these reasons, dock ware> 
houses should also be deemed outside the 
definition. In my judgment this argument 
ought not to have any weight attached to it. 
The Act of 1928 cannot be interpreted by 
what Parliament chose to do by an Act of 
1929. We are n< t entitled to assume that 
the need of so woi iiing the Act as to confine 
the prospective advantages of differential 
rating to those hereditaments whose rateable 
occupiers could pass on the benefit to their 
trade customers was present to the mind of 
the Legislature when they passed the Act 
of 1928. We can, however, treat as relevant 
the purposes for which the A ct w as passed 
as stated in the title (Greisr, L.J.). — 
Bottomley V, West Derby Assessmtjnt 
Committee, Mersey Docks & 

Board v. West Derby AssBssMBisrr Coxf- 
mittee, Bottomley v, Mersey Docks A 
Harbour Board, Bottomley v, Liverpool ! 


VoL XUL-«itiite0. OM0 7ete-lO6& 

Qbain Storaob a Transit Co., Ltd. (1981)* 
96 J. P. 186 ; 46 T. L. R, 468, 0. A. 

T72a. Addition to provisions Inoorporatod — 

Not naoessarUy inoorporatad in latar Aot.} — 
Where provisions of an Act have bean in- 
corporated by reference into a later Act, the 
repeal of the earlier Act does not affect the 
latter Act; so, too, an addition to the 
provisions incorporated, unless it Is expressly 
made applicable to the later Act, is not 
deemed to be incorporate into it, at all 
events if it is possible for the later Act to 
function effectually without the addition. — 
Secretary of State for India v, Hin- 
DUSTiiAN Co-operative Inscb. SociurrY 
(1931), 68 L. R.. Ind. App. 269, P. 0. 

795. Add. Annoiaiim Apld. R. v. Southampton 
County Confirming Committee, Ex p. Slade, 
[1929] 1 K. B. 263. 

856. Add. Annotation : — ^Refd. Taxes Comr. v. 
Union Trustee Co. of Australia, Ltd., [1931], 
A. C. 268. 

905a. Application to articles ol assoclation.h- 

— Interpretation Act, 1889 (c. 63), s. 1 (1), 
which aeals with the inclusion of the plural 
in words in the singular & vice verad. A 
which governs Table A in Companies Act, 
1862 (c. 89), Sched. I., applies also to special 
articles of a co. whicli ha ve replaced certain 
articles of Table A, but which are used 
together with the wunainitig ai*ticlo8 of Table 
A. — F^ll V. Derby JiEATHEH Co., Ltd,, 

- [1931] 2 Cb. 252; 100 L. .1. Ch. 311 ; 146 
L. T. 356. 

927. Add. Annotation: Refd. F/trnworwl> v. 
Manchester Corpn., [10291 I K, B. 633. 

992. Add. Annotation : — Reid. Kgaii v, A .-G., 
[1930] 1 Ch. 238. 


Part IV. — Operation. 


1067. Add. Annotation ;~-Refd. iJe CockeU, Jack- 
son V. A.-G., [1931] 1 Ch. 389. 


i 1083. Add. Annoiaiwn ; - Consd. Ward v. British 
i Oak Insurance Co. (1931), 47 T. L. 11. 507. 


PART III. SECT. 2, SUB-SECT. 18.~A. 

774 Hi, ,J— Where there in 

a doubt as to the moanlug of a statute, 
or an award made theifundor, a ooo- 
stmetloii placed thereon 8c loi^ 
acQulosoed In by all parties will no t be 
deiiarted from, — ^CAcrasEN v, Lowj® 
Bank Navigation Tbubtkies, [ 1929] 
N. 1. 11.— m. 


PART HI. SECT. 2. SUB-SECT. 18.— B. 

Til, .)^It is a well-settled 

of oonstruotk>n that the 

yt nrast b© preBumed to 

know, not only the (reneral principles 
of law. but, also, the oonsiruettons 
wbioh tbo ots. have put upon particolM 
staitiiteiL A when a section of an Act, 
whiohoid roodvod a judicial oon- 
stroetloii, is re*enacted in the sa^ 
words* aobh ro-enactment must bo 
treated as a legridatlve mmgnitton 
of ths oariitnKdom — BifmaniABi 

OlUiaUVAim P. NlKHILrHANDRA 

C|um^^RTl (1929), 1. h. R. 67 Calc. 

PART m. SECT. S, SUB-SECT. 17.— A. 

O I. — : ^.1— BSATHXRTON pO; 

9 00. a. Qaum, 11925L1 

076 t 1 1C. P. R, Ii6,--CAW. 


PART III. SECT. 3. SUB-SECT. 2. 

907 U. ♦] — In the construction 

if a statute a deJlnltloii rfvon In an 
utorpretatlon clause of the statum 
rtll not bo adhered to when tbo 
ontext & subject-matter show that 
he words defined were fiirendod to 
kave a raoanlnx dllfcreiit from tnat 
et forth In the interorotntlou clause.— 
"•own iJouNciL or SPiUNOft V. Moosa, 
19291 A, D. 401.— S. AF. 

997 Hi. .1 — PrimA farU, where 

here is a doflnition a oarthnilar 
rerd used In a statute, that definJU^ 
nust be applied wherever tMt word 
loours, but the ot, is justified in 
lenartinjr from the definition where 
u adborence U* it w^d work an 
aiustice which both the context He 
ubject-matter show that the loglaUt^ 
terer intsndod.--rSvTBiJlU.ANi> v, 
10301 N. L. R. 24.— S. AF. 

PART in. SECT. 6, SUB-SECT, 2. 

Workmen’a ContpmaaiUm AetJi.)-- 
JLAWKJS t?W’fiKTWOBTH STOnitS. LTTi., 
1928] 2 0. L. R« 796.— CAN. 

PART in. SECT. 9. 

981 L Doctrine of eonten^^oran^ 
jepoPiiio.h^Wben tb© oonstruotlon of 


a statute is doubtful, it Is accepted as a 
canon of Interpretation that a useful 
exposition of the Btatnt4> oiay bo that 
which It has rijoelved frem con- 
temporary authority.-' UiNKXi. e. 
Union Oovt., 11929| App. J). 150. — 
S. AF. 

PART IV. SECT. 2. 

b I, I of c. 30. 

1923, provided for the appointment of 
one or two exauiiiicrs for the city ot 
Halifax. The Act was to come Into 
force on a day to be fired by pro- 
claxuatioTi. O. 64 of 1924, ^puss^ 
May 9, 1924, repealed ». 1 of c. 30, 
1923, & Bulistltuted another sect. 
provkUnf for the appointment of one 
or two oxaniiners for tbo city of 
Halifax. On May 23, 1924, it was 
proclaimed that o. 80, 1923, as 
amended, should come Into force on 
June 1, 1924. Ou the same day. 
May 23. 1924, M. was appointed m an 
examiner for the city of Halifax. 
Applt. contended that nls appoint- 
ment was void, because made under 
the authority of a statute that was not 
In foi-co at the time of his appointment: 
— HeW : the proclamation that o. 80, 
1923. as amended, should come into 
force ou June 1, 1924, h^ the 
etfect as if that date had been fixed 


11 



Omm 1116 — ItfSa. Ekoijsh and Empqkb: 


1116. AM, AnnoioHona : — As to (1)€oiumL Ward t;. 
BritiBb Oak Insurance Co. (1981), 47 T. L. B. 
507. Reid. Gardner &> Co. v. Cone (1028), 140 
L. T. 72. 

1172a. AM, Annotation : — ^Reld. Re National 
Benefit Assurance Co., [1931] 1 Ch. 46. 

1207. AM, Annotatiom: — ^Reld. A.-G. v, Man- 
chester Corpn., [1931] 1 Ch. 264 ; Skinner v, 
Geary (1931), 47 T. L. R. 697. 

1217. Add, Annoiations : — Apld. Famworth v, 
Manchester Corpn., [1029] 1 K. B. 633. 
Reid. Boumemouth-Swanage Motor Road 
& Ferry Co. v, Harvey & Sons, [1930] A. C. 
640. 

1244, Add, Annotaiiona : — Apld. Boumomouth- 
Swanage Motor Hoad & Ferry Co, v, Harvey 
& Sons, [1920] 1 Ch. 080. Reid. Farnworth v, 
Manchester Corpn., [1029] 1 K. B. 633. 

1248. AM, Annotation : — Retd. B. v. Minister of 
Health, Ex p, Yaffe, [1930] 2 K. B. 98. 

1248a. Unless contrary construction clearly 

Intended.] — There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute aie ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but 1 do not think that this has 
^he ellect of preventing the ct, from saying 
that if, when the whole of the statute in 
question is considered, it appv ars by necessary 
intendment that the privilege claimed was 
intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
. not contain express words creating the 
privilege claimed (GREEn, L.J., in a dia- 
acnimg judyimni ), — Bournkmouth-Swanage 
Motor Road & Ferry Co. t;. Harvey & 
Sons, [1929] 1 Ch. 686 ; 08 L. J. Ch, 118 ; 
140 L, T. 416 ; 93 J. P. 129 ; 27 L. G. R. 
264, C. A. ; affd., [1930] A. C. 649, H. L, 

1334. Add, Annotation : — Reid. Famworth v, Man- 
chester Corpn., [1929] 1 K. B. 633. 

1361. Add. Annotation : — Generally i Reid. Sheffield 


DiajBST SUFPOatBNT. 

Corpn. V, Luxford, Same v, Morrell, [1929] 
2 R. B. 180. 

1864a. .]-r“ May always means may. 

“ May is a pcnnlssive or enabling expres- 
sion ; but there alte cases in which, for 
various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to exercise it. 
One of those cases is where he is applied to 
to use the power which the Act gives him 
in order to enforce the legal right of appet. 
(Talbot, J.). — Sheffield Corpn. v. Lux- 
ford, Same v, Morrell, [1929] 2 K. B. 180 ; 
08 L. J. K. B. 612 ; 141 L. T. 266 ; 93 J. P. 
236; 46 T. L. B. 491, D. 0. 

1881. AM, Annotation: — ^Refd. Blundy, Clark & 
Co. V. London & North Eastern Railway 
(1931), 100 L. J. K, B. 401. 

1886. AM, Annotation : — Consd. A.-G. v, London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

1403. AM, Annotation : — ^Refd. Mayhead v, 

HydrauUc Hoist Co. (1931), 100 L. J. K. B. 
369. 

1408. AM, Annotation : — Apld. A.-G. v, Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 

1452a. .] — Pltf., who was a farmer, was 

the occupier of property in the neighbourhood 
of an electricity power station which had 
been erected by deft, corpn. under Parlia- 
mentary powers & which emitted fumes 
heavily charged with sulphur ^ sulphur 
compounds so as to damage the property 
occupied by pltf. In an action for a 
nuisance : — Held : Electric Lighting (Clauses) 
Act, 1899, did not expressly make defts. 
liable for a nuisance, but as defts. bad not 
proved the nuisance to be the inevitable 
result of the exercise of their statutory powers 

S laintift was entitled to an injunction & 
amoges.— Manchester Corpn. v, Farn- 
worth, [1930] A. C. 171 ; 99 L. J. K. B. 83 ; 
94 J. P, 62 ; 46 T. L. R. 85 ; 73 Sol. Jo. 818 ; 
27 L. G. R. 709 ; sub vom, Farnworth v, 
Manchester Corpn., 142 L. T. 146, H. L. 


by tbo statute itself as the date when 
It should become elTective os law ; 6c 
it was common ground that in the 
latter case appointments could be 
made In auticipation of tho statute 
oominsT ioto force ; the proclamation 
made that certain which had been 
oontlnmnt ; It must he presumed that 
everytulnK woe done re^rularly unlosa 
the contrary was shown ; the pro- 
olamatlon & order of appointment 
bore the same date & were giueetted 
the satne day ; A: It must be pronamed 
that the proolamation prePCHled the 
appointment : the appointment was, 
tbcrefoiu, valid. — Mckxnzis v, Huy- 
BJCRS. I1U291 4 D, h, n, 1059 ; S. C. R, 
38 ; o/Tg., 60 N. S. R. 203.— CAN. 


PART IV. SECT. 5. SUB-SECT. 1, 

p 1, — .] — statute is not to 

bo construed so as to have a groater 
retrospeotJve effect than its language 
renders necessary .—R tar A 8 irgb v, 
^JUFAL SiNGB (1828), I. L. B. 10 liOb. 
165.— IND. 


PART IV. SECT. 6, SUB-SECT. 2.— 

B. (fc). 

1009 X. Bes Jitdicaki,} — Hong 

Kong Ordinance 20 of 1908 by its 
retroootive effect gave a right of action 
for criminal oonversatlon committed 
prior to its enactment ; — Held : with- 
out explicit words to that effect it did 
not avail the rospondent, whose oause 
of action was barred as res judicata 
by a final Judgment prior to the 
Ordinanoe A founded on the then 
existing law. — Lsmm v, Hitctuell, 
(19121 A. C. 400.— HONQ KONG. 

PART IV. SECT. 5, SUB-SECT. 6. 

1146 xxvl. .1 — MBTROPOIJI’AN 

ARATTOIR8 Board e. Sohoub, [1927] 
S. A. S. R. 444.— AUS. 

1146 xxvIL Alterations in 

procedure are always letrospeotlve 
imlesB there be some good reaaon 
against it.— Re Wicks A AaiiSTimNa, 
[1928] 2 D. L. R. 210 ; 49 Can. Oiim. 
Can. 281 ; 61 O. L. R. 667.— CAN. 

1146 x^inrttt. .J— Where a statute 


deals with practice A procedure only, 
it applies, unless the contrary is 
expressed, to actions begim before it 
came Into force. — Haffnicr v. Weston 
& Dbtchon. 11928] 1 D. L. R. 711 ; 22 
Sask. L. 11. 203 ; [1027] 8 W. W. R. 
839.— CAN. 

1146 xxix. -- — .1 — Ebablbt V, 
WILRY, [19311 2 D. L. R. 433; aJCfd,, 
[19311 3D. L. R. 68.— CAN. 

PART IV. SECT. 6, SUB-SECT. 1. 

1169 xiiL .1 — St. Catherines 

Corpn. r. Hydro-Electric Tower 
Commission of Ontario. [19281 3 
D. L. R. 200 : 62 O. L. R. 301 ; affd,, 
[1930] 1 D. L. R. 409, P. C.— CAN. 

PART IV. SECT. 7, SUBJECT. 9. 

1 I. .1 — ^When a statute confers 

upon the ct, a speoiflo powSr, the ot. 
oannot, by reiving upon its Inbevent 
Jurisdiotioxi, extend the scope of that 
power. — R. v, Sckh Dev (1929), 
L L. E. 11 Lah. 280.— IND. 
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Vol. Xm.— Statutes. Oases 1689 — 1786 . 


Part V. — Criminal 

1539. Add, A7tnoiaiio7i ;■ — Refd. Sheffield Corpn. r. 

Kitson, flf)201 2 K. B. 322. 

1560. Add, Annotation : — Consd. Stoke-on-Trent 


and Penal Statutes. 

I Hevenue Officer v, Stoke-on-Trent Aesess- 
I ment Committee & Potterit'S Electric 'J'raction 
1 Co., etc., etc. (1930), M3 L. T. 050. 


Part VI. — Fiscal and Revenue Statutes. 


1677. Add. A77??o/rt/7>r? ; — Consd. I. R. Comrs. v. 

Dalgety & Co. (1929), 98 L. J. K. B. 642. 
1578. Add. Annotaiio7i : — Consd. I. R. Comrs. r. 

Dalgety & Co. (1929), 98 L. J. K. B. 642. 
1587. After this case add : — 

Safeguarding Acts.] — See Revenue, 

Nos. 93c, 9.3d. 

1591. Add. CilaHon,^ :—[lQ29] A. C. .364 ; 98 


L. .T. Ch. 198; MO L. T. 021 ; 93 J. P. MO ; 
27 L. 0. n. 201. 

1607. Add, AnnoUifion : — Retd. Foscolo Mango & 
Co. V. Stag Bine, Ltd., 119311 2 K. B. 18. 
1612. Add. Anuotaiiojis : -- (I'nicrallif, Refd. 
Diggines v. Fore.stal Land, 'rimlnT Rail- 
ways Co. (1930), M2 I.. 3'. .509 ; I. It. <\)mrs. 
v. Dalgety Co., L193(M A. C. 527. 


Part VII. — Local, Personal and Private Statutes. 


1617. Add. Aymoiations : — Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& vSons, [1929] 1 Ch. 080 ; Parnworth r. 
Manchester Coi*pn., [1929] 1 K. B. 633. 

1621. Add. Annofation ;--Refd. Bournemouth- 
Swanago Motor Boad A Ferry Co. v, i» i 
& Sons, [1929] 1 Ch. 680. j 

1638. Add. A7mo/a/io7< ; — Refd. Bournemouth- | 


Swanagc Motor Road F«;!!Ty Co. v. Harvey 
& Sons, [1930] A. C. 519. 

1659. Add. Annoidtinns : Consd. Hournemouth- 
Swanage Motor Boad A L'ct ry Co. ??. Harvey 
k. Hons, 110291 1 Cli. {»S0 : F.irnwortli v. 
Manchester ('orpn., I192'' j ) K. B. 53,3, 

1674. Add. C/5da>/?.v : - [1929i 1 Ch. 080; 98 

L. .L Ch. 118 ; MO I,. T. i 15 ; 93, ,1. P. )29 ; 
27 L. (L U. 204 ; fiuhsuiucnl proanlin/is 
(No. 2), M4 L. T. 132. 


Part VIII. — Enforcement 


1723. Add. Annotations : — Refd. A.-O. v. Sharp i 
(1930), 99 L. J. Ch. 441; Musical Per- j 
formers’ Protection Assocn., Ltd. v, British | 
International Pictures, Ltd. (J930), 40 | 

T. L. R. 48.5. ; 

1726. Add. A7motatio77s : — Apld. Musical Per- i 


formers’ T*r(4-c*ction A.snoen., l.td. r. Briti.sh 
International Pictures, l.td. ( IIKIO), 40 T. L. B. 
48.5. Distd. BuisJip-Nortliwood Uihan Dis- 
trict Council r>. Lee (1931), 115 L. 3’. 208. 
Refd. (3ark r. Epsorri B. J>. <3, ll92tM 1 Ch. 
287. 


PART V. SECT. 2, SUB-SECT. 2. 

1513 V. .1— In Ptatntefl Iin- 

poHingr penaltleB & forfeiture, tlie 
langruage muet be clear to oliargc the 
allofired offender with liability, & If 
there is a reoaonable Interpretation 
which would avoid the penalty or 
forfeiture in any particular east*, that 
oouHtnietloD niU8f be adopted. — K. r. 
Kkakowbo. Dahlbebu & Eklund & 
Continental Guaranty Cow n.^ or 
Canada, Ltd., [1931J Ex. C. R. 137.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 1. 

1632 vl. .1— A aUtnte which 

caBb} upon an acmsed the ttnvs of dla* 
provlnsr a charire la retroapecllvo &, 
therefore, applh'e to a caeo where It 
has come into force between the time 
of the allitfcd offence & the laying of 
the information therefor. — R. v. KirMPS 
119311 1 W. W. R. 812; 3 D. L. R. 
767.— CAN. 

ta. Extra4errUoricU operation — Inten- 
tion Tnuat be shown.] — General words in 
a xenial statute will not be given an 


extra-torritorlal operation unlew nn 
Intention to (five Buch an opcmtlon to 
the Htatute appearn cxpuwhIv or by 
necPBBary iiiipHcatlon,— It. t*. Frankk, 
riU29) V. L. R. , Argils L. It 
230.-“AUS. 


PART V. SECT. 3. SUB-SECT. 2. 

1543 U. .1 — In BO far as It dealH 

ttb the diBCiuaUfiCRtlon of a candidate 
►r a corrupt practice the Ontuno 
h ctlon Act Is a r»enal Btalnte, & the 
large agalnat the candlflntc must be 
rove<l beyond n reaforioMe douht 
■fore Bucb dlequallflcatlmi Ib orden^d. 
-lie 9. Bruce )*ruvinciaj. Kleition, 

OnNSTON V. I ^28^ 1 

I. L. K. 104 ; 61 O. L. R. 302. — CAN. 

PART VI. SECT. 2. 

1588 li- -Special canons of 

itemretatlon are no more HPpJIcable 
» a taxing Act than tD any other Act. 

-FoWLKB ANDKF.W8 V. SPAIXUM- 

1EEN Township. 11030) 3 W. W. R. 
f 163 B. C. R. l7.— UAN. 


PART Vn. SEC^. 4. 

1682 ill. .1 -Va.vco, VKU City 

Iln UMoNP. IIOOHI \ !). L. JC -"'UU ; 
02SJ 3 \V \V li. ion. CAN. 

ART VIII. SECT. 3, SUB-SECT. 1. 
1734 XXV. - .J- Wlion^ n liability 

it existing at emnnion law Ir cirnted 
a attttnte which at the same Mine 
VCR a MiM-dnl He particular ruined y for 
ifon'ing It, the remedy T»rovlded by 
»o statute mu«t bo followed. — F t. 
ItANCICH BUbP Co. a. Hf'AMHIT ItTVKR 
ui.r Co., I192H1 1 I), c. u. 7r,H ; (ll 
. L n. r.l2; afftL, [P.PZtl) I U. L. It. 
[>2 : HI O. L. R. CAN. 

1734 XX vl. .) —Where a liability 

fit existing at coiarnon law in created 
y a Rtatute which ul«o gIvoH a pur- 
Icular & Hpeclal remedy for enforcing 
, that remedy iniiMt be billowed . — 
USTHItT MUMfTI'AUTY, Coi.PSTKKAM 
V V. IlKLLKVfTK (B. C.), (I929I 4 
K L. 11. f»2 ; 2 W. W. It. .''»97.— CAN. 

1734 xxvU. .)— Fort FitANfEB 

Uij* & Fapkr O). V. Si ANisfi River 
'ULP & Paper Mills, Ltd., 11931] 2 
K L. R. 97.-^AN. 



OaM 17S5— &U4. Ekolish AKB Empire Dibest Supplement. 


1755. Add, Armotaiione : — As to (1) Consd. Musical 
Performers* Protection Assocn,, Ltd. v, 
British IntemationAl Pictures, Ltd. (1030), 
46 T. L. K. 485. Refd. A.-G. v. Sharp (1030), 
90 L. J. Ch. 441. Gevyerallyj Refd. R. v. 
Minister of Health, Ex p. Yaffe, [10311 A. C. 
404. 

1757. Add, Annotation : — Refd. Clark v, Epsom 
R. I). 0., [1929] 1 Ch. 287. 

1768. Add, Annotation : — Consd. Musical Per- 
formers* Protection Assocn., Jjtd. v, British 


International Pictures, Ltd. (1930), 46 
T. L. R. 486. 

1768. Add. Annotation : — Consd. Musical Per- 
formers* Protection Assocn., Ltd. v, British 
International Pictures, Ltd. (1930), 46 
T. L. R. 485. 

1779. Add, Annotation : — ^Refd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

1812. Add, Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 666. 


Part IX. — Repeal 


1928a. .]—- SBcmicTARY of State fob India 

V, Hindusthan Co-opekative Insurance 
Society, No. 772a, ante, 

1968. Add, Annotation: — As to (1) Consd. R. v. 
Minister of Health, Ex p. Yaffe, [1930] 2 
K. B.,98. 


1989. Add, Annotation : — Refd. Pamworth v, Man- 
chester Corpn., [1929] 1 K, B. 633. 

1990. Add, Annotaiion : — Refd. Earnworth v, Man- 
chester Corpn. (1929), 98 L. J. K. B. 224. 

2007. Add, Annotation : — ^Refd. R. v, London 
County Council, Ex p. Entertainments Pro- 
tection Assocn., Ltd., [1931] 2 K. B. 216. 


Part XI. — Codifying and Consolidating Statutes. 

2094. Add. Amioiaiimt : — Consd. Shotts Iron Co. v. Curran, [1929] A. 0. 409. 


Part XII. — Statutory Rules and Orders. 

211^. Add. AfinotatioTi : — Refd. R. v. Minister of 

Health, Exp. Yaffe, [1930] 2 K. B. 98. 2134, Add. Annotation : — Consd. 11. v. Minister of 

2132. Add. Annotation .-—Consd. II. v. Minister of Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

Health, Ex p. Yaffe, L1930J 2 K. B. 9S. 


PART IX. SECT. 1. SUB-SECT. 2.— D. 

1924 ii. .]--ytxjUous of a public 

Act wlilcb are incorporated by refei-onoo 
In a private A(5t ai*e not repealed by 
the repeal of the public Act. — Granby 
Oonsouiiatko Minino, eMKf.TiNa &; 
Power Co., Ltd. r. Wi^wt Kootenay 
Power & Liairr Co., Ltd., fll»29] 2 
D. L. K. fl.'il ; 2 W. W. K, 470 ; 41 
B. C. 11. 89 ; atfif., 11928] 4 D. Ju B. 
724 ; 3 W. W. B. 301 ; 40 B. C. B. 
269.~-CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— 
O, (b). 

1983 vii. .1 — B. V. Buduick, 

fl9281 3 D. L. B. 208 ; 49 Can. Crlm. 
Caa. 323 ; 62 O. L. B. 248.— CAN. 

PART XII. SECT. 2. 

2126 Ul. .1 — Bteiw V. CniNN, 

[1928] App. D. 322.-8. AF. 

2126 Iv. Not when in conflict 

with B. v. Wright, [1928] 


1 D. L. R, 701 ; 69 N. S. R. 443.— CAN. 


PART XIII. SECT. 4. 

80 . Oldcct dt C(mslructU)n,\ — All rules 
of ot. are notblna but provltdous 
intended to secure tae proper adminis- 
tration of hwtli50, & it is essential that 
they should be made to serve & be 
subordinate to that piwpose. — Sal- 
PANTIA u. Saldan'Ha (1929), I. L. R. 
.64 Bom. 288,— IND. 
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VoL XLIL Oum lOl- Itt. 


STOCK EXCHANGE. 


Part IN. Relation between Parties to Stock Exchange 

Transactions. 


101. Add, Citations 1 K. B. 321; 

lu T. K. B. 243 ; 73 Sol. To. 13. 


1)3 : 195. Add. Annotations : Refd. T..ogli v, J^eglt 
j (1930). 113 L. T. 151; Ijynn r. Baniber, 
I [1930] 2 K. B. 72. 


Part VII. — Illegality and Fraud. 


480. Add, Annotations /o (1) Consd. Weddle, i 

Beck & Co. f. Hackel.t, [1929) 1 K. B. 321. ! 


Refd. Jrouni(>ni<ej‘ tV (\>. 
T. L. B. 197. 


Dyne (1928), 14 


PART III. SECT. 2, SUB-SECT. 1. | 

24 i. Fidvciary relation —Agency — i 
Clic7d*8 right to follttw monci .] — Wlioro ! 
Bharo cerllficatcs are dollve bj-' the 
owner thereof to a broker w'v h instnie* ! 
tions to sell them the bi ^)kei ’s relatif»n 
to the owner is a fldnelai'y one, the : 
certifleatoR ai‘e Imprespcd with a tnwt, ; 
& the broker should not be heard to ! 
jidve any explanation of his ilealiuM: j 
with tU<? incoiiKlHlent with | 

hlH authority. — Pj.uMMKji v. Mack & 1 
TiAr-Mrt, [lOJHO] 2 W. \V. Li. 107: li \ 
D. L. R. 1H)9 ; affd., flDHO] 'A W. W. ii. i 
188 ; ID L. H. 7«8,- CAN. I 

24 ii. .]— The legal re- | 

lationship of a stockbroker & his 
client is a fiduciary one, that of agent I 
& principal ; theTffortJ, the broker 
is not entitled, without the fullest i 
knowledge & assent of the client, to i 

{ mt himself in a position where his 1 
nterost conflicts wlf h that of his client,. ' 
He must deal for a client in the capucit y i 
of agent, &, therefore, has not the i 
light to trade on the stock market , k for ! 
bJmself & at th(i same time transact his i 
clients' buslneBS thortM.m as their ! 
broker. — R. e. Solloway vS: Mills, * 
119301 2 W. W. U. :»IG ; Oi Can. C. C, I 
129.— CAN. 


t i. — Defence --llulen of Htorh 

fj*c7oinpr.l— Daiiiagos wt‘re elaiiued ftn- 
breaerh of an alleged agreeiiient to carry 
e<a’tain stocks & inuintuin pltf. in a 
sh<n*t po.«ltloii with respect thereto - 
Held : even if llierti was such u definite 
np:iY<?nient, the claim failed beeiniHc 
undw* the mlea of the stork exeliangj) 
tU?fl. was obliged to return the stcurk 
liorrowed with respect to the short 
t ran sati Ions before the shares had 
droi)p<*<l to ilio. covering point which 
was alleged by pit fs., & deft.’s evidence 
had not been nduted that other Hto<-k 
could not he Heeur<‘d to 9»Ue their 
idaco 6i, thcichm), d»dt. had to l>uy 
“ to cover.'**- rr.y\Y & Clay r, I'owkll 
vV Co.. T.rn . 2 W. W. R. ; 

;t D. li. it. .;e‘ CAN. 

PART IV. SECl. 7, ',UB-SECT. 1. 

flb. Delay in delivery of CArlificales- 
What is reasorudile /»»; - Cuano iii 

(■o. r. I'LOTKE & Co., 11931 i 1 I). L. It. 
tlGH- CAN. 

PART V. SECT. 1. 

373 ii. Failure to deliver within 

rmsonahle i i me — IVaivir. J — f *l akk i>i 
Co. r. RomxHo.N, iI930) 4 D. L. It. 
138 ; 12 15. C. H. 409. CAN. 


PART III. SECT. 2, SUB-SECT. 2. A. 

sx. Onn.^i of pro<jf,] — Locketi' v. 
Holloway Miujii iSc Oo., Lti»., llO.Tlj 
3 W. W. R. 302. CAN. 


PART III. SECT. 2, SUB-SECT. 2. ~B. 

■a. Pledging seevritws of cHctd — For 
advances to broker.] — He Wiggins, Ltd., 
U»»ll 1 D. L. R. 783 ; affd., 11931] 3 
D. L. R. 383.— CAN. 


PART III. SECT. 2, SUB-SECT. 3.— B. 

60 iiS. .] — Enolibh V. Kkkn 

Agknciks, L'IT)., 11931] 2 W. W. R. 
22 ; 2D. L. H. 948.-~^AN. 


q i. .1 — Pltf., a customer 

of a broker, delivered to the latter a 
share oertlflcate registered in his name 
with instruotions to sell the shares at a 
certain price or better. The broker 
sold the shares for its own purpo^^es 
at a lower price, & when pltf. demanded 
his certifloate the broker tendered him 
another oertlflcate of the same co. for 
the same number of shares. This pltf. 
rafused ; & sued for conversion : — 
Held : pltf. was entitled to Judgment 
et, in the absence of other evidence of 
the value of the shares at the date of 
the sale, the amount to which pltf. was 
entitled was that for which the shares 
were soM. — M acIvnea r. Cartwright 


fcCBioEiioRs, Ltd.. 119311 1 W. W. R. 
gl: 1 D. L. R. 612: affd., [19Z1] 
S. C. R. 425 ; 3 D. L. R. 6&3.— CAN. 


373 iii. .]— In an action in 

which siockbrokerH were held Uaide in 
duiungiK to a customer for seLling 
wit.lKMit his eulliorlfy ►haroH of Mm 
\\ ilk'll they were liohiing for him ; 
Held : in a.«HeHsing damages. Iluj date 
when pltf. would have sold the shuren 
had lie not been pmveiited from doing 
so by their jirlor wilo l*y the brokers 
should be doteradned on the asMimp- 
tion that he would have? done whut 
prudent people would have done &, 
have sold when the lioui {.aine to sell, 
lu the prewait ease It wat- held tliat 
this point of lime was fixed as at that 
date when jdtf., after obi< ding to a 
Htalemeut of his account which showc^d 


said Hhart;:» as sold, reci nested tliol they 
be placH'd to hts cre<l/t< bccauhe h«j 
wanted to sell them. He was, Ihei-e- 
fore, awarded the dlfftrenco between 
the low market price on that day & 
the price at which defta. bod pwiviously 

sold. — HUNDEULAND V. fcjOLlA^WAY 

MiJAS & Co., Ltd., [19301 3 W. W. R. 
«41 ; affd., 119311 2 W. W. R. .393.- 

CAN. 


PART VI. SECT. 2. 

400 i. Property available for disfrfbU’ 
lion anumg creduor^— Shares parclniscd 
by broker for client .] — In det^ermining 
on the bkpey. of a sUKikbroker whetuf^r 
certain shares, certificates for which 
were in his possession at the time of 
the bkpey., are the property of a 
claimant thereto who bad been dealing. 
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I 08 a hiiyei' of Hiieli HliorciS, with the 
j broker, or ur*- iiMHi t.s in the hutids of 
I thi^ trustee', (lu* distineliuii must ho 
ol>Hi*rved het^\l'eIl tlie ease where tlu:* 
: rt'latioiiMliip of the broker the 
j eiiiiinunt. was tiiat, of vendor piir- 
i eliMher N: (lie rase wiiere the n'lntion- 
I shl]! was (ha I of agent & prlneJpal. 
t In the foniuT ‘‘ase tlie shan^H will not 
; Im* held to Ir- the. properly of the 
j (‘laimiiiil nnirsM ei rt ifieutew tluu'efor 
liave Itecn spi'i'lfiruily approtiriated to 
! the elalitiaorri coMlraVl. in the hit ter 
j ease, i.e. wlieo' (lu U'lationshi)’. was 
that of jirineljuil i< agent, it must he 
held tluit tlie eerl lllerlrs on hand 
include IIiom' lor llie idirties hoiigid, 
I for (lie elulimiu! if Uu* eert ideal es on 
i liaiul t»t (he khul iti iinestion are 
I HUtfielent to iiu'i l (!(*• di'ioniids of all 
i puitihasers of sueii vtiMro; ; t he 

; eiulmanl will be enlllled io delivery of 
i (he eert (fieuf es jxovided he has eidur 
j paid, or pays llu'iifor In full, or if he 
has to ills eredJI on the bookH of the 
j laoker an amount sutilelenl to nire-t, 
tlm balance, <1 any, due from him on 
1 sahl shall s.' /i'r H’l ( iiiie-Fghlong- 
I Ma'ithkwh, J/rp.. Ite Kkkn Agknc’ii!>4, 
J/IP., 11931) I W. VV. It. 301; [19.31) 
i 1 \V. \V. U. HIT ; 3 1 1. R. 170 ; 
reesy., 11931] i AV. W. U. 301.- CAN. 

n {. - Poymetd ftj oftUiin shores 

Lb n for salcagt .] Wheie in pursuatKa* 
of the aulJieril.y of an eider f>f lln^ el. 
the^ Hto<'kbr<»k( r’s trnslee in bkpey. has 
obtaliu d ‘^haie eert ific;j ter- from another 
tuoker who arliMl as I he iiltpt.’s eorre- 
spoiulent on unothev exeliaiigt^ bi. in 
oid»;r to <io so has had i i luiy said 
frorrespond' lit (he auiouiil doe on said 
shares, these shares u’t!, with 

rt'hpeel to the money so e a pended, In 
the Hamo posiUon as shares .vhh.n, in 
(he ordinary course, <!ome into the 
hands of the, trusl.ee in taking posNirs- 
sion of the ass4;tN of the bkpt. ; the 
ainouut expended to salvage such 
sharcH, & Interesl thereon, eonstitiiles, 
however, a lien upon them which 
should be* jiald prorata by Itieeustoiuers 
who benei'ited by the eom-si* pui-siied 
by the tni;4e»!. -/fc (k.AKK (It. P.) be. 
Cn. (VANC'GirVEU), l/ID., |1931) 3 

\V. W. R. 79.— CAN. 

sx. HiglUsol clients .] — Ou the bkpey. 
of a stockbroker. If theit) aiv sufbcleiit, 
shai'cs of any partJfrular description on 
hand to satisfy ordem given tberetor 
by customers to the broker they should 
be delivered to such customers it the 
latter have paid for them In fuJL li 
the shares have not been fully paid for 
by the customen* they should, before 
receiving the shares, be required to 
make payment of the balance due 
tbeieon with Interi'St & to make pay- 
ment of any other indebtedne^se owing 
the broker. If there are not available 
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482. Add. Annotations : — Consd. Ironmonger & 
Co. V. Dyne (1028), 44 T. L. R. 497. Reid. 
Ellesmere Earl i;. Wallace. [1929] 2 Ch. 1 ; 
Weddle, Beck & Co. r. Hackott, [1929] 1 
K.B.321. 

438. Add. Annotations ; — Refd. Ellesmere (Earl) v. 


Wallace, [1929] 2 Ch. 1 ; Weddle, Beck & 
Co. V. Hackett, [1929] 1 K. B. 321. 

434a. One party agent. ]—B bown v. St 

Phalle, Ltd. (1930), 74 Sol. Jo. 122. 

450. Add. Annoiaiion : — Refd. Ellesmere (Earl) v 
Wallace, [1929] 2 Ch. 1. 


ffuffloient share oertlflcaioa of a par- 
ticular dcsorljitlon to satisfy the pur- 
ohases by the dillercnt customers, the 
latter should be given their pro rata 
number of the shares which arc avail- 
ablc.—i^e Clark (It. P.) & Qo. (Van- 
oouvBU), Ltd., ilU311 3 W. W. It. 79. 
—CAN. 


sy. Pledge of aitm d? cUent^a stock — 
Jliyhf. of client to payment out of pro- 
veoda.] — lie WiooiNs, Ltd., Traverh’ 
& Bi'UA'rr’s Claims, [1931] 4 D. L. K. 
338.— CAN. 


PART VI. SECT. 3. 

•d. jinynble from <mc 

atochlrrokcr to another — Whether divisible 
among stock erchange creditors only on 


insolvency. \ — Kaikushroo Talyar- 
KiiAN V. Bai Giti^ab(1928}, I. L. R. 53 
Bom. 608,— IND. 

PART VII. SECT. 1. SUB-SECT. 1. 

sf. Security Frauds Prevention Act, 
1930 (Ont.y^Security — Agreements re- 
lating to real property — “ Lunch dt 
lecture ** method.] — A.-G. of Ontario v. 
Huteson, [19311 1 D. L. It. 50.— CAN. 

8g. Security Frauds Prevention Act. 
1929 — What amounts to trading .] — The 
coTiducst of applt. in systematically 
Bolicltlag & obt^ulug from the public 
subscriptions to the capital stock of a 
proposed oo. which was In process of 
incorporation, held to constitute a 


« 

** trading ** In ** soourities withir 
Security Frauds Prevention Act, 192; 
(c. 10). — R. ex rel. Symons v. SrRiNQBB 
[1930] 2 W. W. R. 396.— CAN. 

■h. Liability of company .] — A co. h 
subject to Indictment under sect. 23 
of the Criminsi Code. — Webster & 
Kirknbss V. Solloway Mij.ls & Co. 
Ltd. (No. 2), [1930] 3 W. W. R. 381 
on appeal, [193111 i). L. R. 831 ; [1930 
3 W. W. R. 445.— CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

425 xl. .) — Bkyea V 

Johnston & Ward, [1930] 4 D. L. R 
421 ; ojfirp., [19303 1 D. L. R. 219.— 

CAN. 
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Vol. XLIL Cases 3— 6b. 


STREET AND AERIAL TRAFFIC. 


Part I. — Regulation of Traffic. 


8* Add* Avttolafio7i : — Folld. Edwards v* Wan- 
stall (1029), 40 T. L. B. 101. 

3a. .] — Utidcr soct. 21 of 

above Act, a local aiithovity is not confined 
to making orders for .special occasions, but 
may make an order of a geneial character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, ^ such 
order is valid without being confirm ( hI as a 
bye-law under Public Health Act, 187,5 
(c. 65), 8. 184. — Edwards v. Wanstadl (1020), 
142 L. T. 288 ; 94 J. P. 61 ; 40 T. L. K. 101 ; 
28 L. G. B. 38 ; 29 Cox, C. C. 50, D. 0. 

3b, Whether confirmation of order 

necessary— Under Public Health Act, 1875 
(c. 65), s. 184.] — Fmwakds v* Wanstaij., No. 
3a, ante. 

5a. Acquisition of land for parking places - 
Public Health Act, 1925 fc. 71), s. 68 - 
Objection — When appeal lies.] — Where a local 
authority has given notice under sect. 08 (2) 
of above Act, of a proposal to acepuro land 
in order to provide parking places for vehicles, 


& has given a decision against an objection 
duly mjide thereto iin<ler sub-sect. 3, the 
objector, being entit led to make the object ion, 
is a “person . . . aggrieved “ by the decision, 
A: may accoi'dingly appeal therefrom under 
the provisions of sub".sect. 3, altliough ho 
alleges no gioiimls of olijection personal to 
himself, b\jt such only as are common to 
himself A: other ratepayers A: inhabitants.- - 
Skvknoaks ITrran liisTiac'r Council v. 
Twynam, [1929) 2 K. H. 410 ; 98 b. .1. K. 15. 
.537; Ml b. T. 500; 93 .1. P. 189; 45 
T. b. U. 508 ; 73 Sol. .lo. 331 ; 27 b. G. U. 
525, I). C. 

5 b. — To what land applicable -Land 

acquired for street widening. l—Z/o/d ; where 
land may be lawfully applied for tJje purpose 
of striuT- widening, a local authority can, 
pursuant to its powers uruler sect. OS fl) of 
above Act. us«‘ it ns a parking phice for motor 
cars. — A.-G. v. Silndkiiland (-okrn., 11929] 
2 Ch. 430 ; 03 .1. l\ Jo. ISO ; 45 T. b. B, 018 ; 
afTirnu'd, [1930] 1 Ch. lOS ; 99 b. J. Ch. 44 ; 
142 L. T. 01 ; 94 J. W 57 ; 40 T. E. H. 10, 
C. A. 


PART I. SECT. 1. 

Ea. “ I'arkinu ’’ of vehicles — Whether 
regvlnfion of tragic ,.] — .SriiiLUNO v. 
Mki.hoi’RNK City, V. I.. R. ;)02 ; 

11 928 J Aiifus L. 11. 203.— AUS. 

PART 1. SECT. 2, SUB-SECT. 1. 

e i. ^^'TMnI.K F. T. & Co. v. 

CulLLESHER, (19281 8. R. Q. 20; 22 
Q. J. P. R. 38.— AUS. 

Q jj, AMion two veliielt'S 

npproacli one another at an Intor- 
soetloD the driver of the vehicle on the 
left is undor u duty to permit the oI.Iut 
vehicle to pass over the int/tTseetion 
first, & if u person is 1njui*e(l IxjcauHO 
of the failure of tlie driver on the left 
to otajervo this nile there Is evidentjo 
of negligence on the port of sahl driver. 
& the burden ia cast upon him to ahow 
that uudCT all the circumataneeH ho 
was not negligent. — IM ksh v. C.u.vku, 
i 19291 .3 D. L. P. 1)84 ; 2 VV. \V. R. 
442 ; 23 S. L. R. .OO.'i.— CAN. 

6 lii. .1 — Lix)YD r. Hannai-tx 

[1931] 1 W. W. R. 415; 2 D. L. R. 
1000.— CAN. 

e iv. Validity of municipal hye^ 

law.\ — A regulation as to the right of 
way of vehicles at; street intersections 
is a i*ule of the road within the meaning 
of a statute which empowers a muniei- 
pality to ri'gulatc traflic, but limits this 
power to regulations other than rules 
of the road. Therefore a numlclpal 
byo-law which lays do%vn a rule as to 
the right of way which Is in conflict 
with the rule established by a statute 
applicable to the municipality is ultra 
mres . — Pipe v. Holliday, (1930] 1 
W. W. R. 225 : 2 D, L. R. 73 ; 42 
B. a R. 230.— CAN. 

m i. .1 — It Is the duty of 

traffic on a side road to give way to 
that on the main road, but the traffic 
on the main road is not entitled to 
continue its course & speed without 
regard to traffic from the side roads. — 
Revvie V . Fremantle Municipal 
Tramwayb & Elicctric Light Board 
(1927). 29 W, A. L. R. 130.— AUS. 

m if. .] — BiuiNS 4c Co., 


Ltd. V. Corky. 1 19281 1 VV.W, R. H89 ; 
suh nom, fU'vvs & Co. v. Caki/ion 
Hotel, [192. J 2 D, In R. 84.5. - CAN. 

m iii. . - Tho fact (hnt fhe 

driver of a TPfdor ciu* i.as t])o rignt of 
way with respect lo t hr' driver of a ear 
on an inlei’secf Ing str.'.d does not 
entitle him fo weove;- for daiUMge 
n^sultlng from a colll*;|on where t he real 
catiH'' of the damage wn.M the exeesHlve 
speed of Ids ear his fidlun* to take 
pi*e<’nut»ons to avoid the eolllKion.- 
Radio 'J axicah Co., Ltd. v. Avkk- 
HAOK. [1928] I W. W. R. 08,5,- CAN. 

m iv. - .1 — Hoknby v. 

Patekson ml C.L [1930 ' 1 f>. L. )f. 
80; [19291 3 W. W. R. 270; 41 

13. C. U. 548.— CAN. 

m V, .1-Padl V. Dinkh, 

11929] 3 D. L. R. •ill : 3 W. W. It. 
287 ; 41 B. C. R, 49 - CAN. 

m vi. .i “Although it 1« 

the duly of the driver of a inotfu- ve}d<de 
entering a main road from a private 
road OP cross road to ju-ofieed with the 
greatest caution, it does not follow' 
that a driver on the roain road is 
relieved from respoii' Ihillty ; he Is 
not entitled to rely on Uie driver on 
the private road stopping Jv' nllowiiig 
him to pass, but he must waleh tlu; 
vehicle on the prtvotc roan & lake the 
steps necessary to avoid a eolllHlon if 
the driver on the private road rloea not 
giv(‘ way. — C ituuk v. Mjl.nr Milne, 
119301 2 W. W. R. 159; 3 L. L. R. 
995 ; 24 S. L. R. 4;i7.- -CAN. 

u Traveller on crons rmd 

reachinq intrrscclion first .] — 'Pho meitj 
fact that tho traveller holding the 
serviciit position reaches the limit of 
jnteisecllon first, whiU* relevant evl- 
dence, does not of itself give him the 
right of way. — .S ands v. (Jrkkr, 1 1 930) 
3 D. L. K. U7 ; 65 O. L. R. 1 69.— CAN. 

PART f. SECT. 2. SUB-SECT. 3. 

19 i. .Vo other trnffic on rood, Not- 
withstanding Hlgluvay Traffic Art, 
1930, r<*q airing vehicles to travel on 
the right-hand side of the road, the 
driver of a vehlclo may travel on any 
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part of a road ho lo:»g an iluTe is no 
other t lathe in ttn' iiei|;ht>om'tiood.- — 
Belli). Uitdiundw. tlU3lj 2 W. W. R. 
488.— CAN. 

PART I. SECT. 2. SUB SECT. 4. 

*b. dencrnl rwh. j l.h'iverM of 
vi'Meles on highways (Uiunot ])e re- 
ciulred to regnlulr thejr driving as If 
in couHt^Dil four Ihat other drive,, 
who are umU^r ol)s<TV<tth>n, iV ap- 
parently acting nsoHoauhly tii properly, 
may possihly act at a eriticaJ moment 
in dlHregajd of thedr own, as well aa 
others, safety.- Cold well v. Mdni- 
riPAL 'I'ltAMWAVH Tkuht, [1929] 8. A. 
S. B. 88.- AUS. 

k i. - — /ndy fo slow up at inter- 
wWtVm.) - Ai/rKU r. .Soiaiway, (19311 
2 D. L. R. 328.-- CAN. 

30 iii. — - • Ohservanre. of rule of 
road not Kuffirintt..] »*. Mao- 

Dovai.d (1*. 10. I,), (19291 3 D. L. B. 
173. CAN. 

o i. .\ -UcM, even If a 

ft river tiHH no Inllmallon it»u» n. .stre.et- 
e.'ir ahead of him is atiout to ' lop until 
he is within ten feet Irom it, ho Is 
lie vert heiesH iiound to stop his ear as 
<iuiekly as pOHslIile as soon us ho 
)K*oornes awaTc Mmt the streel-car In 
ahiuit to stop for the pur[»OHe of taking 
on or hdtjng off paHsengers. — Ka'FA v. 
Co.VaOLlDA J KD MOTDItH, LTD., U 
Tiio.mhon. :I930J 1 W. VV. B. 305; 2 
J). L. R. 241 ; 43 B. C. R. 214.— 
CAN. 

BC. When ficcidmt orcurs -- iJuty to 
sioT) — llrlent of duty.]- Mndvr Motor 
VehJelefc Act, 1921, s. 36, as junended 
by Aetb of 1925 1927, there Is an 

oliIigutjoM on the. driver of a motor 
veliicle to stop when sne.h motor 
veldcle Is eoiux;rncd In any ar:eld«iit 
happening on any roud or strtHJt. : — 
Held • the ohljgallon to " stop ’* must 
tKj understfiod In tlus light of tho 
eirrurnstarieL*H in eueb eas(% &. a 
rcsasonahle Interpretation of tlie otiliga- 
tion was that the motor vehicle must 
bo brought to rest within such a 
distance fr period of Ume as Is wioson- 
abic in ail the circumstances, including 
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Sect. 4.<-R£STiacnONS AS TO TRAFHC 
(Vol. XLII., p. 846.) 

8da. Restriction of motor coaches in certain areas 
— ^Validity of reg^ulatlons.] — A motor coach 
CO., which held a number of metropolitan 
stage’Carriage licenses, owned coaches which 
pli^ for hire on regular services in the 
metropolitan area & home counties. These 
coaches stai'ted from Upper Regent Street, 
London, where the booking office of the 
co. was. The Minister of Transport gave 
notice that he proposed to make regulations 


imder London Traffic Act, 1924 (c. 34), s. 10, 
which in effect provided that motor coaches 
should not at any time on any week-day be 
on any street 'vdthin a prescribed inner 
area of London, & that they should not be 
on any street within a prescribed ** outer 
area except at certain permitted hours. 
Upper Regent Street was within the outer 
area, Sc just on the border of the inner area : — 
Held : the Minister had power under the Act 
to make the proposed regulations. — R. v. 
Minister op Transport, Ex p. Skylark 
Motor Coach Co., Ltd. (1931), 144 L. T. 
700 ; 47 T. L. R. 326. 


Part II. — Traffic Nuisances and Offences. 


34, Add, Annotation : — N.F. Sheffield Corpn. v, 
Kitson, [1929] 2 K. B. 322. 

34a. Proceedings under Town Police Clauses Act, 
1847 (c, 89), s. 47 — Consent of Attorney- 
General.] — A corpn. was convicted upon an 
information prefen*ed on behalf of a limited 
co. under above sect, by one of its directors, 
for permitting a motor omnibus to be used as 
a hackney carriage within the prescribed area, 
without having obtained the necessary licence 
under the Act : — Held : Public Health Act, 
1876 (c, 66), a. 263, takes thvr place of Town 
Police Clauses Act, 1847 (c. 89), s. 73, which 
enabled “ any person *’ to recover penalties 
for offences against that Act, & therefore 
. except in the case of information by a party 
aggrieved or the local authority for the 
district, the consent of the A.-G. is now a 
condition precedent to proceedings for tho 
recovery of penalties under the Town Police 


Clauses Act, 1847 (c. 89). — Sheffield Corpn. 
i;. Kitson, [1929] 2 K. B. 322 ; 98 L. J. K. B. 
501; 142 L. T. 20; 93 J. P. 136; 46 
T. L. R. 615 ; 73 Sol. Jo. 348 ; 27 L. G. R. 
633; 28 Cox, C. C. 674, D. 0. 

Sub -sect. 21. — Ringing Door Bells. 

See Town Police Clauses Act, 1847 (c. 89), 
8. 28. 

50a. Offence by tradesman — Delivery of news- 
papers.] — Tho mere fact of a man being 
instructed to deliver papers at the. house of 
a third person is no answer to a complaint 
again.st him under Town Police Clauses Act, 
1847 (c. 89), s. 28, charging In'm with having 
“ wilfully & wantonly disturbed the party 
k, his family by violently knocking Sc ringing 
at the door at an unreasonable hour of the 
night. — Clarke v. Hoggins (1862), 11 C. B. 
N. S. 646 ; 142 E. R. 909. 


those peculiar to the driver, svoh as 
his power or loss of self-control. — 
MiNEitviNi r. Walsu, 11928J S. A. S. 11. 
280.— AUS. 


■d. Duty to report to police 

sUUion.] — In rule 32 of tho rules 
framed hy the United Provinces Govt, 
midor Motor Vehicles Act, 11)14, the 
words “ If any person Is Injured ” 
govern the whole of tho clause ; the 
duty of reporting an accident at the 
nearest police station aiisos, therefore, 
only If any person Is injured. — K. v. 
Manba Binuu (1029), I. L, H. 51 All. 
990.— IND. 


sa. Duty to smtnd horn .] — Under 
s. 40 of the Vehicles & Highways 
Traffic Act, 1024, w'hlch provides that 
every motor vehicle shall be equipped 
with a suitable bell, horn, or other 
sufTlrlent mean® of giving warning of 
Its aT)nroo(‘h. but gives no direction os 
to under what drcumstancxw the horn 


should bo sounded or the warning 
given, the necessity for the sounding 
of tho bom or the giving of a warning 
is a matter of discretion on the port 
of the driver determinable by tho 
partJcnIar circumstanoes confronting 
nlm.— Busa v. Malbkiw} (Alta.), [1930 J 
1 D. L. R. .301 ; (19291 3 W. W, IX, 
041 ; 24 Alta. L. R. 334 ; rensd., 

119311 4 I). L. R, 264.— CAN. 


•f. Vehicle approctehinff bridge ,] — A 
person driving a motor ear In a country 


where the roads are not yet perma- 
nently & smoothly emrfaced must 
expect to meet varying 8ui‘faco con- 
ditions therein & is under the duty 
when approaching a bridge to exercise 
that, reasonable care by which the effect 
of an inequality, if any, between the 
sut'fac^c of the rood & the floor of the 
bridge may l»e avoided. — B ukgkss v. 
HopofNSON (Alta.). (1029j 3 D. L. R. 
133 ; 2 W. W. R. 21.— CAN. 

sg. Vehicle driving into dark area .] — 
There is a duty on the driver of an 
automobile in driving from a well- 
lighted area into a darkened area to 
tAke increased precautions, com- 
mensurate with the darkness, against 
possible dangers lurking therein. — 
Owens v , Cranston (Mao.), [1929} 
4 1>. L. R. 1072 ; 1 W. W. R. 498.— 
CAN. 

sh. Duty to move eeaeondbly to right 
of road,] — In an action for damages 
resulting from a oollision between a 
bicycle which pltL was riding & an 
automobile driven by deft. H. : — 
I/eld : the oause of the accident was 
the fact that deft, did not ** season- 
ably *' move his oar to the right of the 
centre line of the highway : under the 
clroumstances pitf. when faced with 
the oncoming car was not negligent in 
turning hie bloyolo to hls left when be 
saw deft, was not moving his car to 
his right. — ^Harris v. Bowse & 


CuEMicAi. Distributors, Ltd., 11929] 
4 D. L, II. 1066 ; 1 W. \\^ R. 217 ; 23 
S. L. R. 306.— CAN. 


■1. IhUy in case of vehicle driving 
upon primte drive opening on busy 
street.)— Coates v , Parker (N. B.), 
11929) 3 D. L. R. 148.— CAN. 


■g. Driving in high wind .] — The 
standai’d of skill & experience which 
the law requires of the driver of a 
motor car on a highway of varying 
surface resistances & running through 
open & sheltered stretches is not that 
of a novice ; & a pet-son driving a car 
when a normally high wind is mowing 
should be prepared for any normal 
exigencies to which tho wind may give 
rise. — Bird v . Milne, (19301 1 
W. W. R. 977 ; 3 D. L. R. 613.— CAN. 


sh. Duties of driver of car to driver of 
horse.] — DeMottc. Clysdaub, [1931] 2 
D. L. R. 318.— CAN. 


sk. Effect of automatic signals on 
siandatd of care ,] — The fact that a 
motor oar Is brought to a stop at a 
street intersection marked by a “ stop ” 
sign does not entitle the driver thereof 
to abandon oare upon resifming the 
journey. Care must be exercised at 
all stages, Sc the first requirem^t of 
motor-oar drivers is to be alert: to 
keep a sharp look out for posable 
dangers. — Pipe v. Boludat, (1930) 
1 W. W. R. 226 ; 2 D. L. R. 78 ; 42 
B. 0. R. 280.— GAN. 
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VoL ZUI— Straet and Aerial Traffic. Oaaes S5a~U7a. 


Part Ml. — Lights 

55a. Effeot of Road Transport Lighting Act, 1927 
(c, 87), 8. 11 (2)— On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 

S. 12 (I).] — Held : the words “ or other 
authority ” in Road Transport Lighting Act, 

1927 (c. 37), s. 11 (2), did not include the 
Minister of Transport, & his power to make 
regulations under the powers conferred upon 
him by Hoads Act, 1920 (c, 72), s. 12 (1), 
had not been revoked by Road Transport 


on Vehicles. 

Lighting Act, 1927 (c. 37), s. 11 (2), Aj there- 
fore a regulation whicli the Minister of 
Ti*ansport made on .Tune 12, 1928, requiring 
a lamp to be carried on vehicles on the road 
at night for the illumination of the identifica- 
tion plate, was not ultra virenf , — SWAITS t'. 
Entwistle, [19291 2 K. B. 171 ; 98 L. J. 
K. B. 648 ; 142 L. T. 22 ; 03 J. P. 232 ; 46 
T. L. K. 483 ; 73 Sol. .lo. 366 ; 27 L. G. R. 
640 ; 28 Cox, C. C. 680, I). O. 


Part IV. — Hackney and Stage Carriages. 


76. Add. Aiwofalion Consd. White v, Cubitt 
(1929), 46 T. L. R. 99, 

76a. Public service vehicles — Transitional pro- 
visions — Right to continue service operating 
before Road Traffic Act, 1930 (c. 43) — Validity 
of regulation fixing date when service must 
have been operating. | — A.-G. v. Pukmibr 
Line, Ltd. (193!; 18 T. L. R. 101 ; 76 Sol. 
.To. 852. 


86. Add. Annotaiiou : — Apld. A.-G. v. Sluu*p 
(1920), 45 T. L. R. 628. 

g6a. .] — Deft., who was licensed to i»ly 

for hire with motor omnibu8e.s in two districts 
connected by roads through M., but who had 
no licence to ply for hire in M., had garages 
in M., & his omnibuses stopped outside them 
to take up persons who had bought tickets 
in the garages .* defts.’ ommh ivxs 

were plying for hire in M. — A.-G. v. Siiar’ 

(1929), 46 T. R. 028 ; 27 L. G. R. 761. 

92* Add. Ciiatiorw : — 98 L. .T. K. B. 209; 140 

L. T. 194 ; 93 J. P. 61 ; 27 J.. G. li. 39; 28 i 117a, 
Co3t, O. C. 576. ! 


94a. Private ground- Separated from high- 

way by stone setts.] — A rnotoi’ car stood on a 
piece of private groiiiui hekmgiug to a puhlio- 
houso at Ttarnes & HOparaled frrmi the high- 
way only by a line of level stone setts, which 
olTered no obstnietion to tie? piissage either 
of the motor car or of persons desiiing to 
enti^r it from the highway. Tliere irienibeJ*s 
of the public ei3ter<*il tlic ear, which was 
licensed as a hackm*)^ carriagr* for revenue 
liurposes, but which wa^ not licensed to ply 
for hire wiihin the Metropolitan Police 
District, on payment of to the driver 
were driven to the liiehmoiid l*ark Golf 
Club : — Held : the »m)toi ear was plying 
. for hire in a “ public :4 r( et, road, or place ” 
within Metio])ulitan Publii* ('nrHage Act, 
1869 (c. 115). Wiin'K v. romrr, Il'ftOj I 
K. B. M3; 99 L. .1. K. B- 139; M2 L. T. 
427 ; 91 J. P. 60; 46 T. L. It 9t? ; 73 Sol. .Jo. 
863 ; 28 L. G. R. M ; 29 Gun, l'. G. SO, V>. G. 

Add. ('ilalUm : 28 (!ox, G. C. 516. 

Overcrowding- Liability of employer 

for aiding &> abetting.] Tlie cmiductor of an 




PART IV. SECT. 1. 

66 Iv. .] — Railway PassenKcr 

Duty Act. 1842, bb. M & 15, contain 
regulations for the prevention of over- 
crowding in any " stage caniage. 
The Act contains no riennltion of the 
term ** stage caninge *’ : — //eW ,* u 
motor omnibus, which had been 
chartered by the secretary of a foot- 
ball club to convey a party of club 
Bupporters to a match at a fixed farr? 
per pansenger, was not a stage carriage 
on tne occasion In qiiebtion. In rcBpect 
that it was not plying for hire from 
one stage to another, but was engaged 
In the perfonnanco of a private con- 
tract ; & conviction of the conductor 
for overcrowding accordingly quashed. 
~-M‘Kee V. Weir. 11929] S. C. (J.) 14. 
—SCOT. 

PART IV. SECT. 2, SUB-SECT. 1. 

•b. Licence fee for trucks for 

hire — lAdbilUy of ovmers outside muni’ 
ciiwli/y.]— N orth Vanoouvkh v. 
Stewart F. R. & Co., [19281 1 W.W.K. 
586 ; 49 Can. Crim. Cas. 216 ; 39 

B. d. R. 401.— CAN. 

to. Omnibus Heensed by town council 
plying for hire in county’-Bye-law 
reguiring additional licence to be talcen 
out — Whether t?afitll— S ottish Motor 
Traction Oo., Ltd. v. Lanarkshirk 
County Council. [1928] 8. C. fCt. of 
SesB.) 909; revsd. tub nom. Lanark- 
shire County Couxen. v. Scottish 
Motor Traction Co.. Ltd. (1929), 
142 L. T. 170, H. L.— SCOT. 

■d. CoiiU9Zi(m<« tfafuforv 
moult — Permnal to owner of puMic 
vebibfe — SffeOt on contract to assign 


** (it age - — McLean - Butohao I 

MoToJW 1 ?. Oamphell, 11930) 3 1 
W. W. K. 3J>.~CAN. I 

PART IV. SECT. 2, SUB-SECT. 3. 

•«. Omnibus — dgrrrnn'nl to carry 
passengers on sjiecifitd journey for Ivvrp 
sum— Whether licenrc ncressarg.] - 
Blyth V . Hudson. 119281 V. L. B. 
587 ; [1928] ArguP 1.. H* 397.— 

A US. 

sf. Matin' oninihus.] — 'I’he definition 
of “ motor omnlburt ” In Motor 
OrnnlhiiH (Urban & Country) Act, 1927 
(Viet.). 8. 3, may be fiatlHftod Hltbfmgh 
tin; reward at Hcparate A 'li^^tlnct farea 
for each paasengfsr Ih paltl to a 
person who la an ‘ ’ Dwner *’ of the 
vehicle. — Blyth v. Hudson (1929), 41 
C. L. K. 465 ; 2 A. L. J. 3"0 ; 119291 
V. L. 11. 82 ; Argus L. It. 73.— AUS. 

PART IV. SECT. 2, SUB-SECT. 4. 

sg. Vehiele engogrd to carry elab urulcr 
comraH — Fares collectea tty rtrivfr.h- 
TleUl : deft. we,8 “ plying tor biro 
wltldu Motor OmnlbUB Act, 1924, 
g 13 (J), — DirKKNS I*. Mi^lholi.a.vd 
(1929), 41 a L. U. 397 ; 2 A. L. J. 
309 : [1929] Argus L. H. 79. — AOS. 

PART IV. SECT. 3. j 

tb. OvcTcrouding-- Whether nuM rea 
necessary — Dublin Carriage Aef]- 
Ifehl : the proldbltlons conUineo m 
this regiilathm were absolute, «, 
acconllngly, In the case of a pummons 
charging an oflonc<j under the regula- 
tion the absence of mens rea w as n o 
defence.— M* A dam e. 

Tramways Co., [19291 1. R. 327. — IR. 

19 


gj, J.>/rn7r nof on //tVr.) - Where 

tbo pf-rnill gi’nnl<^tl in ri?H|>ect of a 
motor veblrlo prohibit^ the currying 
of more than four (iitHwmgorK, the 
uun’ving of more tliiin tbiw mimber la 
an infringcmcnjt of 1-hc. UU’mH of the 
permit tV, la purilMliablo undisr Motor 
VoblcloH A(!t, 1011, H. 16, even though, 
at the time of the Infrlngfunent, tho 
vehicle w«h not on hire. Kjnu- 
1Cmi*eI(ok V. Lam '1'ahai. ‘''inoh (1929). 
I. L. Jt. 9 I'at. 169.- IND. 

Bk. 1‘asscngc.rH landing r-r cars.] 
ULAHfiow Coiiivv. r, Btrathkrn, [1929] 
8. C. (.1.) 5.— SCOT. 

b1. I'rrmUling fmtnUtuH lo Itr orrr- 
ermrded - Whether off ew‘e against Inlami 
FntenuiuS Cuslotns — A eompl»lnt 

WBH brought In n burgh police et., 
wiileh B4jt forth tliut th<^ uceuHtMl wm« 
(he conductor of a motor otnnibuK, In 
wliloh a grt^aUT nnnJber of paKsengciij 
were conveyed (hun the ornnibiiH waa 
constnwitf il to mny. In «-onirMVcnilon 
of lluUwsT »'»iss<mg«r Duty Act, lbf2. 
fi. 13 fleltl : under Burgh Pollci; 
Act, ft. 454 , tho Imigli inaglHtrulc had 
no Jurisdiction to enU-rtain the coin - 
plaint, In reHpect that, while tho UntioH 
linpoHed by tho Act of 1842 had Ixtet; 
repealed, k otbov* dutICH HiibBtltuted 
tbciefor, a contrav< ntlon of s<*ct. 13 
wuM Hi ill an ofTence ogainxt “U Inland 
venue or CmtoiriH Act, within Burgh 
Police Act, b. 4f>4 .- ('amkbon r. 
sS^Vney. (1928] 8. C. (J.) 34.-SCOT. 

.1 — Horn v. Duorjcti . 

[1929] 8. C. (J.) 63.— SCOT. 

Summary proceeding^’” 

TAmitaiion of litne. I— Orb «. 8tra- 
THEBN, (19291 S. 0. (L) 30.- SCOT. 
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omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Rahway 
Passenger Duty Act, 1S42 (c. 79), s. 13, which, 
by sect. 15, imposed a penalty for this oftence 
on the “ driver, conductor, or guard.” His 
employer was not present at the time : — 
Held : the employer was liable to be pro- 
ceeded against for ” aiding & abetting, 
counselling & procuring ” the commission of 
the offence. — Gough r. Rees (1920), 142 
L. T. 424 ; 94 J. P. 63; 46 T. L. R. 103; 28 
L. G. 11. 32 ; 29 Cox, 0. C. 74, D. 0. 

117b. Commencement of proceedings — 

Whether order of Commissioners of Inland 
Revenue necessary.] — An infoimation was 


§ referred by a police officer against the con- 
uctor of a motor omnibus aUeging that he 
had allowed the omnibus to caiTy at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), s. 13 : 
— Held : the prosecution was not a proceeding 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
Revenue Conors. — Kuikky u. Minty, [1929] 
2 K. B. 166 ; 98 L. J. K. B. 733 ; 141 L. T. 
516 ; 93 J. P. 176 ; 46 T. D. R. 427 ; 27 
L. G. R. 438 ; 28 Cox, C. C. 640, D. C. 


Part V. — Locomotives and Motor Cars 


163. After this case add : — 

.] — See, now. Finance Act, 1920 

(c. 18), s. 13, Sched. II., para. 4, as amended 
by Finance Act, 1926 (c. 22), s. 13, & Finance 
Act,' 1927 (c. 10), s. 11, Sched. IV.; Roads 
Act, 1920 (c. 72), ss. 1. 20 (3). 

ISOai. Liability lor damage to bridges — Locomotive 
Act, 1861 (c. 70), s. 7 — To what bridges 
. applicable — County bridge.] — Held : above 
secit. does not apply to a county bridge. — 
R. r. ICxtcheneh (1873), L. R. 2 0. O. R. 88 ; 
43 L. J. M. C. 9 ; 29 L. T. 697 ; 38 J. P. 134 ; 
22 W. R. 134 ; 12 Cox, C. 0. 622, C. C. R. 

Annolaiions : — Reid. H. t>. Dorset Inhabitants (1881), 45 
L. T. 308 ; SharpncHS New Docks & Gloucester &; 
Birmingham NavigiiUon Co. v, Worcester Corpn., A.-O. r. 
Sliari)iu*BS New Docks tk, Gloucester & Birmingham Naviga- 
tion Co., 11913J ] K. B. 422. 


186. Add. Annotation : — Apld. Dennis v. Ijconard 
(1929), 141 L. T. 94. 

186a. Steam tractor.] — Carfenteu v. Fox, 

No. 232a, post, 

186b. Petrol-driven tractor.] — An “ Austin ” 

petrol-driven tractor was driven on a public 
highway. Upon an information under Xjoco- 
motives on Highways Act, 1896 (c, 36), s. 7, 
for breach of Motor Cars (Use & Construction) 
Order, 1904, Article II., clause 3, the justices 
held that the vehicle in question was not 
a motor car within the meaning of '‘that order 
& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made : — Held : that the tractor 
was such a motor car. — Dennis v, JjEONard 
(1929), 141 L. T. 94; 28 Cox, C. C. 621, D. C. 


PART IV. SECT. 4, SUB-SECT. 1. 

8p. Motor Omnihua Act — Minimum 
fares prescribed by Order in Vofuticil — 
Liability of oumcr.] — Dickens v. Mit* 
CHEI.1., I1U28] V. L. II. 600; [19281 
A. L. U 323.— AUS. 

PART IV. SECT. 0. 

sq. Licence yranted subiect to ajtproval 
of time table — Failure to absence timc' 
table— Liability of ovaur .] — Art. 14 of 
tho Omnibus Byo'la\^8 for Aberdeen, 
1926, is ns follows : “ the proprietor of 
any omniitiis shall submit, for the 
approval of tho magisti*atoH. a time* 
talile showing tho tlmo of arrival at Sc 
dopaa*t.uro h’om tho stance ... Sc 
every such omul bits shall leave the 
aforesaid stance . . . punctnnlly at 
the time slated in tho said timc-tablo 
as api»roved by tho mugistratea. ” A 
ao. owning motor omnibus, with which 
ft was duly licenced to ply for hire lu 
Aberdeen, obtained from tho magis- 
trates approval of a tlmc-tatile showing 
tho starting times of its omnibuses fi*om 
a particular stauce. On a day when 
it was anticipated that, owing to 
special traltio ('oiigestiou, the arrivals 
at tho stance of the co.’s incoming 
omnibuses w’ould bo delayed, a servant 
of the CO. acting with the manager’s 
approval, took out on .additional 
omnibus to laugmont tho usual service. 
He started ‘from the stance with this 
omnibus at a time wlilch was not one 
of those authorised lu the co. ’s approved 
time-table. In a prosecution of tho 
manager, os representing the co. for 
tho contravention of art. 14 : — Held : 
a contravention of ait. 14 by one of 
the co.’s Ber\'antij acting wtthin tbe 
scope of his employment, was an 
offence for w'hich the manager, os repro- 
BeuUng the oo. was responsible.^BKA.N r. 
SiNCJ..\m. [1930] S. ( 5 . (J.) 31.— SCOT. 

sr. Agreement between eerporation il' 


street railway — Prevention of competi' 
tion — What cmaunts to breach of bjie- 
law — Sight-seeing amniJbus.\ — R. r. Red 
Line, Ltd., flOSOl 3 D. L. R. 747 ; 63 
Can. C. O. 280 ; 66 O. L. R. 199.— 
CAN. 

PART V. SECT. 2, SUB-SECT. 2. 

r i. Licensing of vehicles carry- 

ing goods.}— R. V. Storib, R. V. Valens, 
[1930J 3 W. W. R. 360 ; 64 Can. C. C. 
403.— CAN. 

PART V. SECT. 2, SUB-SECT. 4. 

g i. Necessity for averment 

of Order.] — Under powers conferred by 
Locomotives on Highways Act, 1390, 
s. 12, regulations were made by the 
Heavy Motor Car (Scotland) Order, 
1905, & amending orders, with regard 
to heavy motor cars, tho effect of which 
was to llx a speed of 20 miles an hour 
for motor cars exceeding 3 tons in 
weight. A motor driver was charged 
in tho Sheriff Ct. upon a complaint 
which set forth that over a distance of 
7 miles on a publio highway he ” did 
drive a motor car, viz., a motor 
omnibus, at a speed exceeding 20 
miles per hour, viz., about 27 miles 
per hour, contrary to the Motor Car 
Act, 1903, 8. 9.” Tho weight of the 
omnibus unladen exceeded 3 tons. 
None of the Statutory Orders were 
lilwllod in tho complaint. The sheriff 
having repelled an obleotion that 
soot. 9 did not apply to the omnibus, 
Si having oouvlctod tho accused ; — 
Held : the complaint as laid was 
irrelevant, in respect that the pro- 
visions 01 sect. 9 of the 1903 Act 
applied only to 'motor vehicles under 
3 tons in weight ; to make it relevant 
it was ueceaaary to libel the Statutory 
0i*der8 which made vehioles exceeding 
3 tons in weight subject to a speed 

20 


limit. — Durnton v. PATEiiSON, [1930] 
S. C. (J.) 12.— SCOT. 

g ii. Whether notice of 

prosecution necessary.}— -Two police 
officers, who hatl detected a neavy 
motor car t levelling in excess of tho 
speed limit of twenty miles an hoim, 
overtook Sc stopped the car. Sc one of 
them thereupon informed the driver 
that he liad been travelling at a speed 
exceeding twenty miles an bom*, & 
that his speed was twenty -six miles an 
hour. The driver was subsequently 
prosecuted for an offence against tho 
Order of 1905. In defence he pleaded 
that ho bad not received the warning 
required by sect. 9 of Motor Car Act, 
1903 : — Held : a prosecution for a 
coniravention of the Order of 1905 is 
not a prosecution for an offence under 
sect. 9 of Motor Car Act, 1903 ; &, 
accordingly, the warning or notice 
required by that sect, is not a con- 
dition precedent to conviction for a 
contravention of tho Order. — Taylor 
V. Horn, [1029] S. C. (J.) 111.— SCOT. 

g ill. Evidence of — Specdo- 

rnaer.] — The driver of a motor chara- 
banc was convicted of exceeding tho 
^ecd limit of twenty miles an hour. 
The only evidence was that of two 
police officers, who followed the chara- 
banc along the street, travelling in a 
motor cycle combination fitted with 
a recently tested speedo -meter. They 
deponed that, for a distance of 300 
yards, their motor cycle kept 20 
yards behind the charabanc, Sc that, 
during this distance, the speedometer 
registered a sphed of twenty-six miles 
per hour. An objection to the suffi- 
ciency of the evidence, on the ground 
that the mothorl of r^dstering the 
speed of the charabanc was unreliable, 
reiiellod ; Sc conviction sustained. — 
Taylor r. Horn, [1929] S. C. (J.) 111. 
“SCOT. 
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t9$. Aid. [1929 j A. C. 364; 98 

L. J. Ch. 198 ; 140 L. T. 624 ; 93 J. P. 146 ; 
27 L. O. B. 261. 

.188a. Trade licence— Some other or further use ** 
— ^What amounts to.] — By Art. D of reg. 29 
of Part II. of Boad Vehicles (Registration & 
Licensing) Regulations, 1924, S. B. & O., 
1924, No. 1462 : “ (1) A general trade 

licence shall not be used upon any vehicle 
other than a vehicle which is in the possession 
of the holder of such licence in the course of 
his business as a manufacturer or repaher ' 
of or dealer in mechanically propelled 
vehicles. (2) A general trade licence sliall 
not at any time be used upon a vehicle which 
is being used for the conveyance of 
passengers for profit or i*eward. . . . (4) Sub- 
ject to the provisions of paras. (1) A (2) of 
this article a vehicle may bo used upon a 
public road under a general trade licence for 
any purpose connected with the business ^ 
a manu&cturer or repairer of or dealer in 
mechanically propelled vehicles of the holder i 
of such licence, & so long as such vehicle is j 
bond fide being u.s^^d for such purpose the 
holder of the licence shall not by reason only 
that some other or further use is being made 
of the vehicle be deemed to commit a breach 
of these regulations ” : — Held : the words 
** some other or further use ” are limited to a 
use by the holder of the licence, & do not 
cover the delivery, for reward, by an mtend- 
in g purchaser of a motor vehicle of his own 
goods to his customers during a demonstra- 
tion run. — ^Westovbb Garage, Lti>. v. 
Deacon (1^11), 146 L. T. 367 ; 96 J. P. :55 ; 
47 T. L. R. 609 ; 29 L. G. B. 474, D. C. 

1881). Driver’s licence— Applicant suffering from 
specified dfsabiUty — Refusal of licence — 
Whether applicant entitled to appeal.] — The 

Ct. of Apxieal, reversing a decision of the 
Div. Ct., granted a rule ni»i for a inandamtuf 
to justices to hear an appeal fi*om a licensing 
authority under Koa<l Traffic Act, 1930 
(c. 43), s. 6, but held, when the rule came on 
for argument, that as appet, suffered from a 


specified disability which he admitted in his 
declaration & which compelled the licensing 
authority to refuse the licence the rule must 
be discharged. — R. v . Cumbbriand Justices, 
Ex p. Hbpworth (1931), 96 J. P. 206 ; 47 
T. L. R. 610, 0. A. 

102. Add. Citaiion : — 28 Oox, C. C. 498. 

207a. Motor coach — Schedule necessitating exces- 
sive speed — LlablUty of employer for aiding & 
abetting.] — Resps. owned a motor coach 
which was a heavy motor car fitted with 
piuaimatic tyres, & was restricted under 
Heavy Motor Car Order, 1901, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the resps. 
between L. A P. Resps. advertised times of 
departure A: arrival whicli necessitated an 
average s|>eed of eighteen miles per hour 
without allowing for st-ops. While driving 
the coach at thirty-live miles per hour on 
one of the hedulc<l journeys, resps.’ servant 
was stoppcil by tlc' tSc the resps. 

were Bunmioned for ct.>uurteUing, procuring,* 
aiding A: abetting tlie commission of the 
offence : — Held : resps. ought, to have been 
convicted (d counsi-lling At procuring. — 
Newman Ovehinoton, 11 arris A& Ash, 
Ltd. (1928), \K\ J. W lb ; 27 }j. G. U. 86, D. 0. 

222a. Under Road Traffic Act, 1930 (c. 48)— 
** Driving without due care A attention or 

without reasonable consideration ** Separate 

offences.) “//t'/t/ .* .s(‘cl. 12 (I ) of above Act 
coiiU!mpiaU*8 two b(*paiato oiTcm.es, (a) 
driving witliout due. care attentioii, 

(6) driving witbmit reasonable conHidei’a- 
— R. V . Surrey Jti-iM.EH, lux p , 
UTtiierkk (1931), 96 J. 1'. 2j9; 18 T. 1... it. 
07 ; 75 Sol. Jo. 85,i ; 29 L. (b It. 007, D. 0 

222b. Driving under Influence of drink -In 

“public place “ Field to which public 
admitted.]- A lield to wideb the. public arc 
admitted i.s “ a public place ” within 
S(‘ct. 15 (1) of above Act.- It. v. (]oiJ.iN«ON 
{1931), 75 Sol. Jo. 491 ; 23 Cr. App. Rep. 
49, (;. A. 


PART V. SECT. 8, SUB-SECT. 2. 

m (p. 868) 1. Officer driving car 

ovmea by Crown .] — A proviniou of a 
provlacial Act which ppohJblte the 
ariving of a motor oar by any one, 
other than the owner of the vehicle 
holding a certificate of reglst.ratlon, 
nnlewhe, the driver, is a duly UoenBed 
ohaulfeur or the holder of a permit to 
operate, cannot bo applied to the 
driving of a motor oar by a member of 
His Majesty’s Permanent Forces where 
the oar Is owned by Hfs Majesty in the 
right of the Dominion is being used 
by said driver In the discharge of his 
ndlltaiT duties. — K. r. Andebson, 
[19301 2 W. W. R. 695 ; 64 Can. C. C. 
hi : 89 Man. L. B. 84.— CAN. 

d h ^.J— Buixook t*. Han- 

sen. (19881 8 W. W. B. 628 ; 37 Man. 
L. B. 460.— CAN. 

d U. By Highway 

Traffic Act, R. S. O.. 1927, s. 66. the 
result of driving without a licence is 
liability to a fine; the anliceused 
driver does not become an outlaw on 
the road. In a proper case, therefore, 
he may recover damages in respect of 
ncgl^nt driving by another party.— 
Downst V. HT8Lor,il930! 4 D. L. R. 
678 : 06 O. L. R. 648.— CAN. 

f U - — Ptnon ut4ng.**h~-OpCK- 
BUBir «, OOBDOK, [1828] 8. O. (J.) 87.— 
SOOT. 

m u SSTMODB V. 


AiuiowSMlTii, 1 1031 1 3 \V. \N . 1{. •'’<>'• 

CAN 

n ‘(p. 869) I. — - 
number plates of old. rar.j— Altbough 
under Vehicles Act, 1924. c. 42. wlxsre a 
registered car has been dlHposetl or 6^ 
another one obtained the nniiter olaU s 
on the fonner are to be used on la t u r 

car, the new car must first be regi.**t( iceJ 
Iwforo the Is entitle i to drive It 

on public Idgh ways with Da* 
on It.--BUNK r. RotTFrAKP. 11928) 3 
W. W. U. 210.- CAN. 

o (o. 869) i. — Mtnnifi'! (<f Iturn- 
iMp.p— A person is ** 
to drive a motor car If the i>litUou 
of pupil & teacher In fuc.. even 

oJiho/igh ho iM 
after he has completely 
of driving & gui<ilng a motor car. 
When a puidl is being b<mA 
TnAft‘/>rfl TiprlctlniiiK to tlic sft-tc contiol 
St^tSr- c^r .m a hfebwuy J.o 
within the Act. — W II.80N, 
U929" V b. H. 132 . (1929) .Vrgus 
L. K. 138.— AUS. 

PART V. SECT. 3, SUB-SECT. 4.— 
A. (a). 

d i. Evidence of speed — 
fngigr .] — Instruments such as, 4f In- 
cluding, speedo- meters, may ho pro* 
Suned* to^^otlon 
the^ntraiy Is •bo^.— ». 
HOMIS8. {19271 S. A. 3. B- 4l9.-~AU8. 
^ j KVrongfnl admUsUm of 
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rufiMiilik'r. «(/£» s. | VV'lienj, on a prose- 
cuf.hoi for exceeding the hp<i<m 1 llnjlt, 
tlie H[»ecial uiaglMtruUj, who stated 
that ho l»ollcv»'!d the police evidonco, 
wroTjgly admitted tw evidence notes 
taken by tho coTiKtehle><, A iMid 

in hlrt judgmemt that the police evidence 
ujiH Mipponcd by notes tesen at tbo 

time: lltUi : os It ooind not l>e 

infernal that the conviction would 
have been made had tlio nf>teK ooen 
excluded, the oouvlotion munt bo wet 
aside.- Pjcuiam v. JiuMfc.rt, [I928J B. A. 
S. H. 1()6. -AUS. 

i, <!>- U. V. Knott 

fAlte.), 11929J 1 D. h. R. 773 ; 1 

W. W. It. 304 ; ft I Can. Criia. Cos. 189. 
—CAN. 

ar. MoUrr fire enginc—W fud/ier exempt 
from repwiations.l— The fact that a 
motor vehicle operaUid by a fire 
rtcpartantiil 1* answering a fire alarm 
does not exempt Its driver from tho 
obJlgallons of the Motor Vehicle Act, 
even though It has the right of way.— 
Lawton v. Winnipeu & fNTEitfTRBAK 
Bkkvicbs, Ltd., 11928] i IJ- R* 

(19281 3 W. W. B. 354 ; 37 Man. L. R. 
i68.— CAN. 

PART V. SE<rn 3^^SUB-SECT. 4.— 
aio U. -Speed 

of confroM— R. v. ilMMf) 

2 D, L. H. 703 ; 49 Can. Crlm. Cas. 217 ; 
00 N. S. H. 54.— CAN. 



Oaaes £2eb— 288b. English and liipmE Digest Supplement. 


Ambiguous verdict.] — See 

Criminal LiAW, No. 0O88at ante, 

223. Add, Annotation : — Apld. Gough v, Rees 
(1929), 46 T. L. R. 103. 

2S2a. Leaving car so as to obstruct highway — To 
what vehicles applicable — Steam tractor.] — 

Held: (1) Motor Cars (CJee & Construction) 
Order, 1904, Article IV., clause 2, does not 
apply to a steam tractor weighing 13 tons 
unladen, which while being diiven on the high- 
way caused an obstruction, inasmuch os it 


is not a motor car ; (2) although the above 
tractor was in motion, being driven along the 
h^hway at the time of the commission of the 
offence, it was ** standing thereon within 
the meaning of Article IV., clause 2. — 
Carpenter v. Fox, [1929] 2 K. B. 468 ; 98 
h, 3 , K, B, 779 ; 142-L. T. 234 ; 93 J. P. 239 ; 
45 T. L. R. 571 ; 27 L. G. R. 601 ; 29 Cox, 
C. C. 42, D. C. 

232b. What amounts to standing.] — 

Carpenter v. Fox, No. 232a, ante. 


PART V. SECT. 3, SUB-SECT. 4.— 
A. (e), 

m i. .1 — The liability Imposed 

by Highway Traffic Act, Ont., 1927 
(c. 251), BH. 9 (1), 41 (1), exists ovou in 
absence of negligonoe ; the failure to 
have a tail light burning fc visible on a 
motor vehicle In acsoordance with 
H. 9 (1) is a violation of the Act, Sc, if a 
cause of a oolilBlon resulting in damages, 
may involve civil liability under 
H. 41 (1), even though the light was 
burning until shortly before the 
accident Sc went out without the 
' knowledge or personal fault or negli- 
gence of the driver of the vehicle. — 
Hau. V, Tokonto Guklph Express 
Co. Sc Hatch, [19291 1 D. L. K. 375 ; 
S. O. H. 92 ; 63 O. L U. 355 ; setting 
aside O. L. R., loc. cit. — CAN. 


PART V, SECT. 3, SUB-SECT. 4.— 
j A. (e.) 

dj, .] — Marano&Majiano 

V. Lett (Alta.), [1929] 4 1). L. 11. 982 
3 W. W. It. 345 ; affg,, [19291 4 
D. L. R. 314 ; 3 W. W. H. 170.— 

CAN. 


■V. JJrunkenneaa — AUemaiUie 
offenoca — ValidUy of caniyiciion.] — 
; a dnding by a magistrate that 
deft, while intoxicated wa.s In charge 
of a motor vehicle did not justify a 
oonvlotlou for driving while intoxicated, 
as 8. 285 (4) of the Oriminul Code deals 
with two oltematlvo ollenocs. — R. v. 
HIOOINS, [1929] 1 D. h. R. 269 ; 50 
Can. Grim. Oos. 381 ; 63 O. L. H. 101. 
—CAN. 


PART V. SECT. 3, SUB-SECT. 4.— B, 

•w. Motitr VrMclea Act — Penal pro- 
viaiona — lAnbility of owner,] — R. e. 
l)oYi,B (1928), 50 Can. (Mm. Cas. 233. 
—CAN. 


PART V. SECT. 8, SUB-SECT. 6. 

ua. Motor Trcijffic ReouMiona — 
Paaaing atationary tramcar — Whether 
pence. 1 — Lane v. Norton 
R. N. 8. W, 143 ; 45 
. 38.— AUS. 


etftdcnceofneghi 
(1927). 28 S. 
N. S. W. W. N 


•1, Meaning of ** interaecHon of high- 
— SenibU : a right-angled bend 
in a highway is nut an ** iutersoction 
of highways** within sect. 35 (1) of 
Vohides Aot, 1024 (o. 42), which pro- 
vides that a person operating a motor 
OP other vehicle shall at the Intor- 
seotlon of highways keep to the right 
of the intersection of such highways 
when turning to the right. Sc pass to 
the loft of snob intersection when 
turning to the loft. — C lark v. Hethek- 
TON, [19301 1 W. W. IL 165 ; 1 D. L. U. 
064 ; 24 8.,L. R. 276. C. A.— CAN. 

sm. :.) — private road is not a 

** highway ** withm Vehicles Aot, 1924 
( 0 . 42), Sc the point at which such a 
load opens on to a highway is, there- 
fore, not an Interseotiou of highways 
within the mooning of sect. 35 (2) of 
said Act.— Copeland v. Roberts, 
[19801 1 W. W. B. 145; 3 H. L, R. 
460 ; 84 8. L. R. 224.— CAN. 


q (p. 878) I. .1— R. V, 

Toronto Transportation Commis- 
sion (Out.) (1029), 69 CJan. Crim. <?a8. 
413.— CAN. 


q (p. 878) U. Onus of 

proof.] — Held: under s. 42 of High- 
way Trafflo Act the onus of proof that 
the loss or damage did not arise through 
the negligence or Improper conduct of 
tho driver or owner of the motor 
velilolo was upon defts. — Ross v. 
Gkav Coach Lines, Ltd., [1929 J 3 
D. L. R. 841 ; 64 O. L. R. 178.— CAN. 

q (p. 878) 111. Effect of 

Highway Traffic Amendment Act, 1929, 
s. 9.1 — The effect of above sect, repeal- 
ing Highway Traffic Aot, R. B. O., 
1927, 8. 41, is to Induce tho responsi- 
billty of tho owner of a motor vehicle 
to that at common law. — Tudhope v. 
Henderson, Henderson v, Tudhope, 
[1930] 3 D. L. R. ¥45; 65 O. L. R. 
238.— CAN. 


VtSilc:^* 


878) iv. .) — ^Motor 

dele Aot. li. S. B. C., 1924, does not 
add to the olvU liability at common law 
of an owner of a motor vehicle who has 
entrusted it to another person through 
whose negligonoe in operating it a 
third person is injured. — Ruiiv r, 
SUTUEULAND 8c Muss, [1931 1 1 D. L. R. 
651 ; [1930] 3 W. W. R. 644,— CAN. 


q (p. 878) V. While 

deft. H. was negotiating with tho local 
agout of deft. co. for the purchase of a 
motor car its wholesale salesman 
uiTivod in tho course of one of Ids 
regular trips. Sc it was arranged that 
H. Sc tho looal agent would go on with 
him so that H. could get practice in 
driving such a car. Before starting, 
tho wholesale salesman mot pltf.'s 
husband Sc agreed to tho Intter’s 
request to be taken along with them. 
They started on tho trip with H. at tho 
wheel Sc had gone leas than a mile 
when the car overturned. Sc pltf.’s 
husband was thrown out Sc killed. 
Tho looal agent tostllled that H. was 
to his knovvlodgo an inoompetont 
driver, at least of a oar of the type in 
(luostiun, 8c that he, the agent, had 
informed tho wholesale representative 
that H. was an “ cixatic ** driver, fl. 
had been driving a car with two -wheel 
brakes for about two years, but hud 
not driven one with four-wheel brakes, 
which tho car in question had.- Tho 
judge found that no negligence hod 
boon established against either deft. 
On apiMiol, tho ct. found that tho 
aoo.ident was caused by H.’s inoom- 
potonce to handle a car of such, to him, 
a now 8f different type ; & both defts., 
tho co. & H., were liable. — KEim v, 
H.VUO Motors, Ltd. (No. 2), [19311 1 
D. L. R. 962 ; [1930] 3 W. W. R. 470. 
—CAN. 


a (p. 878) 1. .J — Nkhjson V. 

Richard (B. C.). [1939J 4 I). L. K. 
1052 ; 2 W. W. K. 153 ; revad,, [1930] 
1 W. W. R. 656 ; 3 D. L. R. 215 ; 38 
Man. L. R. 553.— UAN, 


0 (p. 879) i. .) — CuoRBA 

r. KIMIIRIEL, [1928J 3 D. L, R, 718; 
[1928] 2 W, W. R. 386 ; 22 Bask. L. R. 
602.— CAN, 

0 (p. 879) li. Tho 

statutory onus does not increase the 
degree of diligence required of the 
owner or driver of a motor vehicle. — 
Stanley v. National Fruit Oo, 
(Saak.), (19291 3 W. W. R, 622 : (1930] 
2 D. L. R. 106 : 24 S. h, H. 137 ; 
twad:, [19311 1 D. L. R. 306 ; S. C, R. 
60.— CAN. 


c (p. 879) ill. .]— 

Heitner V, GILLSTROM (Saak.), [1929] 
4 D. L. R. 670 ; 3 W. W. R. 227 ; 
revad,, [1930] 2 W. W. R. 113 ; 3 
D. L. R. 8G0 ; 24 S. L. R. 462.— CAN. 

o (p. 879) iv. .J— 

Marano Sc Marano v. Lett (Alta,), 
[1929] 4 D. L. R. 982 ; 3 W. W. R. 
’645; affg., [1929] 4 D. L. R. 314 ; 3 
W. W. R. 170.— CAN. 

c (p. 879) V. .]— 

Yonker V. Servant. [1931] 1 W. W. R. 
433 ; 2 D. L. R. 496.— CAN. 

0 (p. 879) vl. 

GEKL V. WlNNU*EO Eleotrio Co., 
[1930] 2 W. W. R. 305 ; 3 D. L. R. 
781 ; 39 Man. L. B. 18 ; affd., [1931] 
S. O. R. 443 ; 3 D. L. R. 737.— CAN. 

0 (p. 879) vll. .]— 

Cherniak v. Parsons, [1931] 2 

W. W. R. 549.— CAN. 

0 (p. 879) viil. ,y— 

Whore in an action for damages for 
injuries caused by a motor car the 
judge, after hearing Sc weighing Hie 
whole of tho ovi donee. Pomes to tho 
dellnlto conclusion that the accident 
was caused solely by pltf.*s own 
negligence, the ontta which soot. 43a 
of Vohicles Aot, 1924, places on the 
owner or driver ai|disproving negUgenoo 
ceases to be a motor In the ease. — 
in;RCELL V. Wallace, [1930] 1 

W. W. R. 732 ; 2 D. L. R. 1004 ; 24 
S. L. R. 1004.— CAN. 


0 (p. 879) ix. Appli- 

cation of Act in favour of paaaenger.y — 
Senible : the onus of negativing 

ue^ligeuoo which sect. 62 of Motor 
Votii^e Aot, 1924, places on the driver 
of a motor car applies, not only in 
favour of podestriaiis, but also in 
favour of a passenger In the motor car 
which caused tho damage. — HiRD v. 
Milne, [1930] 1 W. W. R. 977 ; 3 
D. L. R. 513.— CAN, 

0 (p. 879) X. Injury 

to gucM- while car driven by ovmer .} — 
Drew r. Mack, [1931] 4 D. L. R. 395. 
—CAN. 

0 (p. 870) xl, .] — Kuhmo 

& Laakso V. Hklberq, [1931] 4 
D. L. R. 323.— CAN. 


c (p.879) xll.- 
for damages (xniaed 


LiabUUv of owner 


es cauaed by third vatiy driving 
without permission,] — Pltfs. 
wore injured by a motor oar while 
it was being driven by the 17 year 
old son of tho owner. Tho boy, 
who was attending school, lived with 
his father as a member of the house- 
hold Sc was found to have used 
the oar at least seven or eight times 
during the two years prior to the 
accident. The car was kept in a yard 
betw’eeu the father's houaa & his store, 
Sc one of the two car-keys was either in 
the house or in the store where It was 
acoesslble to the son. The trial judge 
accepted the testimony of the father 
that he had never given the son per- 
mission to use the car Sc did not know 
that ho had ever driven it. The lather 
did not say that he had forbidden the 
son to drive * it : — Held : the latther 
could not be heard to say that the oar 
had been ** wrongfully taken out of his 

g osseesion ** within Motor Vehicle Aot, 
: A., 1924 (a 131), s. 63 .— Bobby v, 
(Modikeb, [1929J 2 D. L. E. 690 ; 1 
W. W. R. 770 ; 38 Man. L. R. ih ; 
rcvo„ (1928) 3 W, W, R. 392.— CAN. 


22 



VoL XUL— Street and Aerial IJeaffle. 


c (p. 879) *Ui. .) — ^Nkusok 

V, DKNNI8 (Man.). [19291 4 D. L. R. 
282 ; 2 W. W. R. 613.— CAN, 

« (p. 879) jdv, .1 — Walker 

V, Stott. Nichol r. Scott (Man.), 
ri9291 3 D. L. R. 647 ; 2 W. W. R. 
92.— CAN. 

a (p, 879) nr. .)— Boyd «. 

Smitb, [19311 1 D. L. R. 729.— CAN. 

o (p. 879) xvL — Crown hound by 
Ad-^LUMily of officer of the Crown 
— Bectdeea driving in execution of duty.] 
— R. V. McLeod, [1930] 4 D. L. il. 
226 ; 53 Can. C. O. 292.— CAN. 


o (p. 879) xvU. Who is ** chauf- 

feur • }— “ (chauffeur *' in Vehlcloe Act, 
B. S. S., 1930, 8. 2 (1). does not Include 
a person employed for tho main pur- 
pose of doing work other than driving 
a motor car but which incidentally 


Toqulrea him to drive a car part of the 
time ; ospoclally If at tho time as to 
which ho is charged with drlvi;ig a 
motor cal' without having a ohuuffeur’s 
licence ho was not driving It on his 
employer’s business but for his oavh 
purposes. — R. (Armbtkong} v. IhiES- 
TON. H9311 3 W. W. R. 50r>.— CAN. 

0 (p. 879) xviil. Limitation of 

1— Sect. 49a of Vehicles Act, 
R. S. S., 1930, which provides, 
to oortain provisions not herein applic- 
able, that no action should be bn»ught 
against a in^rsoii for the recovery i>f 
daniages caused by a motor vehicle 
after six mouths from tho tliiu' when 
tho damages were sustained, applies to 
damages so eustained befon* il came 
into foice. — BKArrir. v. Douos'/, vSi 
Dorosz, [19311 3 W. \V. R. 490. -CAN. 


PART VIl. 

sa. Aircraft in distress — JHoht to 

latui .] — Tho aaroplano In Quontlon was 
seizod by tho (^stoins authorities on 
tho ground that it had landed at a 
place other than an airport A tor not 
rop(»rtlug to a Chistoms Offloor r— 
Ylelfi : whor»> tho ovldcuoo eHtabllahOB 
that an aeroplane was forced to land on 
account of engine trouble & to avoid a 
crash, slio is justified In so doing at 
any placa that such landing can bo 
safely made A for the suino ixiasous 
that a vessel in dlsfress may enter a 
port for shelter, — Pkni’Z r. II., [1931 J 
kx. 0. R. CAN. 

sb. JicgiiUiiimi of avuUion ^ — 
IP/n’tftfT c.rchMivc . pourr of Dominion 
lAvi-sldturc.} — Ste I)ici‘ifi.vl)ENClJ'», No. 
1 39g, ante. 
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Omm Ste-^74. Bnqjjsh a»x> Empibb Diobst Sttfplbmbnt. 

TELEGRAPHS AND TELEPHONES. 


Part III.— Construction and 

24«. Erection of posts^on railway — Acquiescence 
— Implied licence — Revocabiilty . ] — Whether 
any & what restrictiona exist on the power of 
a licensor to determine a revocable licence to 
occupy land depends upon the circumstances 
of each case. In 1926 the Crown proceeded 
agamst applts. alleging that poles, carrying 
telegraph wires, which they had erected on 
the roadway of a Canadian Govt, railway, 
were a trespass thereon, & claiming damages ; 
altfimatively the Ci*own claimed a declaration 
of the applts.’ rights, if any. As to the main 
section of the telegiraph line, the poles, as 
they stood in 1926, had been erected upon 
the roadway between 1906 &. 1910 without 
leave or licence. As to two branch lines, the 
poles' had been erected in 1893 & 1911 
respectively, in each case while an agreement 
was in negotiation thou^ no agreement was 
eventually concluded. The whole telegraph 
line, which was about 600 miles in length, was 
used by the public as well as by applts. : — 


Maintenance of Telegraphs. 

Held: (1) on the facts, at the date of the 
proceedings all the poles were on the road- 
way with the licence of the Crown. Alth 9 Ugh 
the applts. had or^inally been trespasaers 
in rei^ect of the main line poles, many years* 
acquiescence a claim to the payment of 
rent, had long since prevented’ them from 
being so regarded ; in the case of the branch 
lines, it was to be inferred that the poles had 
been erected by licence. (2) The licence 
was revocable in the absence of any facts 
from which a contract that it should be 
irrevocable could be implied ; having regard 
to the circumstances, the licence could be 
revoked only by a notice determining it 
upon a specified future date such as would 
, give the applts. sufficient time, not only to 
, remove the poles & wires, but also to arrange 
for erecting them elsewhere. — Canabian 
Pacific Ry. Co. v. R., [1931] A. C. 414 ; 100 
L. J. P. 0. 129 ; 146 L. T. 129, P. O. 


Part IX. — Compensation. 

63. Add, Annotation : — Refd. Kiddie v. Port of London Authority (1929), 93 J. P. 203. 


Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 

74. Add. Annotatioyi : — Refd. Kiddie v. Port of Ix)ndon Authority, Durrant v. Same (1929), 46 

T. L. R. 430. 


PART V. 

■a. jRfoulaHons by Oovernirr-Omeral 
— VuWlity.] — Held: re«r. 21a (2) at 
tlie Telephone Ilegulatlons, IIM.3, 
wliieb provides that a person who 
enters into occupation of any premises 
havintf a telephone servitMj shall not ho 
entitled te use the service until he hn& 
obtained a transfer of It, ,S: that if he 
uses It before transfer he sba.ll be 
deemed to have assiunod the service 
& shall be liable for all amounts owins: 
in roapect of the serviee. at the time he 
entered into occupations of the 
preintses, la not uUra virca . — Gibso.n 
V. Mitchell (1929), 41 C. L. R. 275; 
2 A. L. J. 332.— AUS. 

PART X. 

so. Wiraleas licence — LiuJntihf for 
failino <o take ow/.l — On .^pt. R. 192R, 
deft, was the ovimer of an unlicenced 
wiitdess receiving eet. Later In the 
same day, after a visit of an Inspeotur 


which was not shown to have been 
c«»ininunlcate<i to him, he took out a 
licence. On a chargo of maintaining 
an uuttuthorlsod wireless 8<4t : — Held : 
the fractions of the day were to be 
taken Into account, ik deft, was guilty 
of the offence. — B bark w. Ward, 
11928} S. A. S. U. l.—AUS. 

sd. Jiadio receivinff set — 

Whether “ radiotelegraph *’ — Within 
Radiotelegraph Act, 1013. — Nolan v, 
McAesEY, U930J 2 D. L. R. 823.— 
CAN. 

•B. Within 

Radiotelegraph Act, 1927.] — Nolan v. 
Sharp, {1930J 4 D. L. R. 1010.— CAN. 

PART XII. 

n i. Order limiting lidbiliiy — 

Wlhciher binding on sender of telegram.] 
— The order of the Board of Railway 
Comra., contemplated by sub-eeot. <2) 
of soot. 348 of flaUway Act, R. S. C., 
1027 * merely determines the extent to 


which a railway co. may limit its 
liability with respect to the CEuriago 
of traffic, leaving it to the co. to make 
such limitation If it sees fft to do so ; 
but di»e8 not prevent the co. from 
carrying traffic without limiting its 
liability. General Onler No. 162 of 
said Board, approving conditions of 
liability, set out therein, with respect 
to the transmission of telegraphic 
messages ; — Held : to be an order 
made imder the powers given by the 
provision then in force corresponding 
with sub'seot. (2). It, therefore, has 
not the effect of making a statutory 
contract between the sender of a tele- 
gram & the CO., but only authoiisos 
such a contract to be made &, coime- 
quontly, the conditions are not binding 
on a sender who had In fact no know- 
ledge of them & to whom they cannot 
be held to have been communicated.— 
Jankklson V . Canadian Nationax. 
TsLBORApne. [19311 l W. W. It, 337 ; 
11931] 2 D. L. R. 86.— CAN. 
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VoL XUL Omm Uik-lMft. 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 

Part I. — Theatres. 


11a. Discretion must be properly 

exercised.] — R. v. Cardiff Corpn., Ex p. 
Wbbtlan Productions, Ltd., New THEAmE 
(Cardiff), Ltd. & Moss Eaipires, Ltd. 
(1929), 73 Sol. Jo. 760, D. C. 

36. Ada, Annotation : — Refd, A.-G. v. Walker- 
gate Press, Ltd., Same v. Bloomfield, Same 
V. Carlton (1930), 112 L. T. 408. 

69. After this case add : — 

Liability for income tax — Appropriate 
schedule.] — See Income Tax, No. 812a, 
ante, 

94a. “Formal contract to be signed in due 

course.”] — Ronald Prankau Productions. 
Ltd. V. Bell (192"), 65 L. Jo. 33; 164 L. T. 
Jo. 504. 

68. Add, Annotation : — -Apprvd. Herbert Clayton 
& Jack Waller, Ltd. v, Oliver, [1930] A. C. 
209. 

68a. — — .] — Applta., theatrical producers, agreed 
to engage rasp., an American actor, to play 
one of the three leading comedy parts in a 
musical play about to bo produced at the 
London Hippodrome for six weeks certain 
at a salary of i*55 per week, & the contract 
contained a provision prohibiting 
during the continuance of his engagement 
from acting elsewhere without the consent ol 
the applts. liesp. objected that the part 
assigned to him was not one of the tnree 
leading comedy parts, on the refusal of 
applts. to recast him, declined to appear in 
tue play & sued applts. for tlamages for 
breach of contract. At the trial of the 
action before a judge & jury the jury ffujiid 
for resp. for £1,000 damages for loss of 
publicity & for three weeks’ salary, & judg- 
ment was entered accordingly. Tlie C't. of 
Appeal affirmed the verdict & judgment 
except as to the salary: — Held: (1) upon 
the construction of the contract, it bound 
applts. to give resp. an opportunity of 
^appearing in public in a part answering the 
stipulated description; (2) it was com- 
petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — Herbert 


Clayton & Jack Waller. Ittd. v, Oliver, 
[1980] A. C. 209 ; 99 L. J. K. B. 166 > 142 
L. T. 685 ; 46 T. R. 230 ; 74 Sol. Jo. 
187, II. L. 

71. Add. Annotation : — Apprvd. llorbert Clayton 
& .Tack Waller, Ltd. v. OUver, [19801 A. C. 
209. 

78. Add. A nnoiaiione : — Hefd. Guy-Pell v. Poster, 
[1980] 2 Cli. 169; Uuntoon Co. v, Kolynos 
(lncorp()rated), [1980] 1 Cli. 628. 

89. Add. Annotation : — Overd. ilorbcH (7ayton 
& Jack Waller, JJd. r. OUver. [1980] A. C. 
209. 

89a. -BERnKHT Clayton & Jack 

Waller, Jtd. v. OLiVKif, No. 08a, ante, 

89b, .| — Our attention lifts becni quite 

rightly called to tlu? cases vvliich have been 
decided in tlio Ct. of Apj-eal tlie liouso of 
liords with i‘(‘ga,rd to the rights of an actress 
or an actor, or a public pt vfonner, who bos 
been d(‘i)riv(‘d of the ojqxirtimity of gaining 
ibe pr(\stige «S: reputatit)n Ibat i)c; would have 
obtained if h(^ had lM*en allowetl t,> perform 
in the agree<l charfM*t<‘r. It. nuiy l)o, I 
think it is, that very sprcial considerations 
apply to an agre<*fneid> wil!^ an artist who is 
. to perform in public, br^cause it is a matter 
of common knowledge t/hat in a la,rg(; majority 
of the cases the considerati(‘n to the ai'tist 
when he acc<*ptH tlu^ engagement is just as 
much, if not more, the opportunity, certainly 
in the early stfigo of the ailbst’s career, to 
appear l)eb)r«.^ the pul>lic iSi. make his reputa- 
tion, whicli is of much greater value than the 
mere money wages fixed for the period of his 
employment. Jt set'iris to me it is for that 
reascTi that- it is regarded as the ♦•ssence of the 
rnatbr that the artist should have the oppor- 
tiinit>' f(.»r which he lifts bargained, thc'se 
consideratitniH make exceptional principles 
aiiplicablfi to the case of artists who perform 
in public (Oreeh, — lie Ut>j.o!viB Ac 

Porter & Co.’h, I/td., AnruTRATioN (1931), 
144 T. 583, C, A. 

92. Add. Annotalion: — Dlstd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


Part lll.—Music and Dancing and Other Public Entertain- 
ments. 

Subsequent order permitting Sunday l It was the practice of a certain County 

opening subject to conditions — Invalid, j — : Council, in granting licences to use premises 


PART 1. SECT. 1, SUB-SECT. 1. 

•a. Oretnoek Cetperatum Act, 1909, 
B, 951 — Theatre — Whether pietnre koiute 
imtuded.l-^Beid : a tmilding, whiob 
it was proposed to erect for use as a 
pietnre hqose was not a ** theatre ** 
within the meaning of, Sc subject to the 


regulations ot, abov^e sect., In rcspoct 
that its geuertt.1 character, as (llscloHed 
by the plans ixsfore the ct., was t.hat of 
a picture house, rather than of a theatre, 
Si that the sect., as it Imposed a reetrio- 
tion on a r^ht of property, must be 
strictly construed ; & aooordiog to 

25 


r4mtrmr)f»ranea expftfitio, the ex- 
pression “ theatre ” in the sect, did 
not include a building devoted to the 
orhlbitJon of cinematograph hlms.— 
BcomsH Cl SUM A 6c Vabiktx 
Theatres, Ltd. v. Uitohie, (1929) 
H. C. fCt. of Boss.) 350.-~SCOT. 



Case 164a. 


English and Emfibe 

for cinematograph exhibitions, to impose the 
condition that the premises should not be so 
used on Sundays, Christmas Day or Good 
Friday ; but also to entertain applications 
for permission to open the premises for 
cinematograph entertainments on those days. 
A CO. applied for a licence to open & use 
premises for cinematograph entei^inments, 
& also for permission to open the premises for 
such purposes on Sundays, Christmas Day 
& Good Friday. In compliance with this 
application the County Council made an 
order to the effect that, ** subject to arrange- 
ments at the premises being completed to 
its satisfaction, the council will take no 
action for the present in the event of the 
above-named premises being opened for 
cinematogr^h entertainments on Sundays, 
Christmas Day & Good Friday as from & 


Digest Si^flehent, 

including Sunday, July 0, 1930, provided : 
(i) that a sum of £35 be paid to charity in 
respect of each Stmday, Christmas Day & 
Good Friday on which the premises are 
opened for cinematograph entertainments.” 
The permission was alk> subject to conditions 
relating to the auditing of receipts & expenses, 
the character & hours of the entertainments, 
& the employment of servants : — Held : that 
a writ of certiorari should issue to bring up 
& quash the order of the County Council as 
liaving been made without jurisdiction, the 
council having no power to dispense with the 
provisions of the Sunday Observance Act, 
1780 (c. 49). — R. V. London County Council, 
Ex p . Entertainments Protection Assocn., 
Ltd., [1931] 2 K.B.216 ; 100 L. J. K. B.760; 
144 L. T. 464 ; 95 J. P. 89 ; 47 T. L. B. 227 ; 
75 Sol. Jo. 138 ; 29 L. G. B. 252, C. A. 


PART I. SECT. 7, SUB-SECT. 4. 

p i. liental ha^ed on ** gross 

receipts ** — Amuscmml tax not in- 
cluded.] — Lynn v. Nathanson, 119,31] 
2 D. L. n. 457.— CAN. 

PART III. SECT. 2, SUB-SECT. 8.— A. 

161 I. Discretion of justices — Jicnd 
fldcs {n exercise .] — II. v. Cuaiilevim ic 
Town Cooncii., Ex p. CoitONKS, [1928] 


8. p. Q. 15,5.— AUS. 

PART III. SECT. 3. 

8C. Ilfoulations for seruring safety in 
cinf'Tfiatograph exHtdiions — Moving 
Picture Ad — Order of fire marshal.]-^ 
lietl^ra from the flr^ marshal to the 
OKOiit of a theaf.re owner Inslntlne that 
certain alterations bo made in the 
tlieatro In order comply ^vlth the 


reflations under Movinfir Picture Act, 
R. 8. B. C., 1924, held to have been 
^von by him aa flro marnhal acting in 
pursuance of Hro Marshal Act, H. 8. 
13. 0.. 1924, & to have amounted to on 
" oi^or ** within the meaning of 
sect. 17 (3) of the latter Act. — 
MoMordte V. Ford (B. C.). [1929] .3 
W. W. R. 159 ; affd., [19.30] 2 W. W. R. 
203 ; 3 D. L. R. 398 ; 42 B. C. R. 486. 


—CAN. 


2(i 
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TIME. 

Part I. — The Calendar and Divisions of Time. 

19. After this ciise add ; — 

]. — See^ now. Law of Property Act, 11*25 (c. 20), s. Gl. 


Part 11. — Sundays and Holidays. 


127. After this case add : — 

(c) Action for Pmiallics. 

127a. Discharge of action by statute -Right of 
common informer to costs.] — The ct. held 
that a common informer in an action against 
a CO. for penalties for breach of the Sunday 
Observance Act, 1781 (c. 49), wviis entitled 
to costs down to the date when by Sunday 
Performances (Temporary Jlegulation) Act, 
1931 (c. 62), the action wiis discharged &; 
made void, the question of costs being made 
by the Act a question for the ct. — O rpkn v. 
New Empire, Ltd. (1931), 48 T. L. K. S; 
75 Sol. Jo. 703. 


131a. London County Council (General Powers) 
Act, 1927— Sale of vegetables on Sunday — 
Invalidity of licence.]— Under I i<mdon County 
Council ((Tcncral Powens) Act, 1927, there is 
no power to gi'ant a licence for the sale of 
vegetables in the stret'ts on Sunday, its snob 
sale is a coidravention of Sunday Observance 
Act, 1077 (C. 7).— (^l.IKI'ON V, liOLBOUN 

Bomoucmi Counch. (1929), M2 L. T. 100; 
u:\ .1. P. 190: 45 T. L. H. 033; 73 Sol. .lo. 
.500; 27 L. (i. ]{. 05S; 29 Cox, C. C. 17, 
I ). (\ 

Ahiiolnlitm : Refd. Haarn r. Kn'|>. lirook.s r. ICariRijafton 
Uoroii^li Oaiincil (IDIil), '.)r> .L 1’. I 


246. 


Part Ml. — Computation of Time. 

Add, Annolalion Foscolo, Mango j 319. Add, Annotaiions : Refd. r. Legge 

Co. r. Stag Line, Ltd., [1931] 2 K. R. 48. (1928), 45 T. L. P. 157 ; Slw'iii n i>. SIwwn 

I (1930), 113 L. T. 772. 


PART I. SECT. 4. 

sa. PtjJjHcaiwn of notice—** Owe a 
week for four successive weeks.**] — 
“ For,” as used in Lakes .Sr IMver.s 
Improvemont Act, K. 8. O., 1027, 
fi. 52, Is not equivalent to ” in,” hut 
implies duration, & week docs not 
mean a calendar week : — Tfeld : there- 
fore, a notice published in n dally 
newspaper on Sat. F<d>. 0, .Sn.t. Feb. lO, 
Sat. Feb. 23, & Wed. Feb. 27, was not 
a notice published ” once a week for 
four successive weeks.” — lie Kyho 
Riveb Impkovement Co., 11929] 4 
D. L. R. 610 : 64 O. L. R. 22.5.- CAN. 


PART II. SECT. 2, SUB-SECT. 1. 

•0. Sale of food, drink rf* cigarelire .] — 
R. r. Ninos (1928), .50 Can. Grim. Cas. 
155.— CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

f 1. .1 — Sect. 4 of Lord’s Day 

Act, 1927, provides that ” It shall not 
Ihs lawful for any person on the Loni’s 
Day, except as provided herein, or In 
any provtnclal Act or law now or 
licsreafter In force, to sell ... or to 
carry on or transact any hiislnoss of 
his ordinary callingr ...” : — Pdd : 
the word ” law ” therein means, not 
the common law, but a positive enact- 
ment dealing with Sunday observance. 
— R. V, Thompson, 11931] 2 D. L. R- 
282 ; 1 W. W. R. 26.— CAN. 

ad. Mtawlna of ** any person what' 
soever ” — Construed Husdem generis 
wUh other classes in Lord*8 Day Act, 
1869, s, 1.1— A.-G. or Ontario r. 
Hamilton Str*etIUilwayCo.(1902), 
64 Cim. C. C. 344 ; revtd. on ot^ 
gr&nnds, [1903] A. C. 524, P. C.— CAN. 


PART II. SECT. 2, SUB-SECT. 2. 

B. (a) ii. 

se. Form manager — (’(miniel of 
hirifig— Sale of goods inrofred- Ja- 
mfvVAl - Lts'ii;h v. JU nvs A' Co.. ( l‘»:n | 
3 D. L. U. 10.5. CAN. 

PART II. SECT. 2. SUB-SECT 2. 

C. <b). 

k i. < 'o)iAlilit>iuil safe of far.' 

Tlio eoiitract in f|iH‘slion iMifin, one 
for tln^ e.ondiUonol of a luolor (*ar, 
iadd to have been made on a .Sunday 
wlu'ii, after def(/H wif(‘ had upprfix' d 
of file ear, it avuh handed over lo him 
^ J»o delivered to pilf.’rf ma Jl^^^rer I he 
documents ('videnelnf!: the emjnjU't 
Ivhich bo, deft., had Kilned on .Sat niday 
but had taken home ndb liun, ^ t'V* 
rrianaprer t<»ok pofisessiou ot defl . e 
old ear which pltl . had n^fti-ed to accept 
in part puyuient for llie new one, J he 
contract ^vas, therefore, mii-i.forceabJe. 
- Spj’Eiiroa Motoks. I.tp. r. La /)!■;, 
[1930] 2 W. W. R. 44S: 3 I- R- 
J003 ; 2! L. II. a58.- CAN. 

I t I. liuiUUiW conharL] \ emi 

I tract executed 

i doing of work which is wltldn llie 
! ordinary callinff of a piirty theret.o, 
i e.a., a building contraet with a 
' carpenter Sc contractor, is Illegal under 
: thKril’s Day, R. s. r .. l<)27 (e. 

8 4 

! " Where in the ectnying out of an 

i illcffnl building contract the con- 
tractor's work & m,it,crlals h^avc Ixtjn 
incorjforatcd into a building ho eam ot 
recover on a quantum rwrru»t bawd on 
deft.'s retention of the premises, 
the latter is unable to exerciw an 
option to return the materials. - 
i FARP.EIJ. V. SAwrrsKi **8a3k.), 11920) 4 
! D L. K. 289 ; 3 W. W'. H. 23. - CAN. 

27 


PART If. SECT. 2. SUB-SECT. 4. C. 

p i. A sear’cli Sc wdzure 

miule, wK.hent warrant., hy ii pne 
venllve o/Iii'er r>r Alhertu Lhpmr 
()<ui1r(d Ihwird under Mio aul.horlty 
rojilcrred on him hy nert. 1 13 of j,lu’ 
^iovenimi'iit l.Mpior Control Act of 
Mbcrta i: not. il^ Kal l>eeaii!se inado on 
a Sumlay. Siieli exereise nf said 
mifhorll v N t>ol uiibln tht> prohihltlon 
of 2!> < 'ii'r. 2. r\ 7. iV iadng a nilnt-iU'i'lal 
tirf, is lawful at eom.fioti law. It. 

( *• rtf. Ib:.\OXU>N'|' r. I 'uHl'KItNAK , 
il!i2!)i 2 \y. W. It, 4H7 : ’ Ca.n. (Ylm, 

( mi. 4 2li: 21 A II. a. L. L. 2'>3. CAN. 

P ii - - i;, r. Wjuni'T (Alta.), 

!l!J2!)| I w. it. hl7 ; :>■.* Ceo. oim. 
r,is. 28.5. CAN. 

PART II. SECT. 2, SUB-SEdT. 5. 

b i. - - ffcM ; neiUicr a eo., 

nor il.n agent, Helling land in huI)- 
divjKlon, mine within the provisioriK 
(*f Kcet . 1 of Sunday id^Hervunec Act.- - 
liAVi) Di;v'i::,opmkn’j Co.. I.ti). r. iTto- 
VAN (192'.>). 43 C. L. IC 5W3 : 4 A. ii. .1. 
165 ; ArgUH. L. It. 301.-- AUS. 

PART III. SECT. 2, SUB-SECT. 2. -C. 

230 XV. .1- An action for 

tlic HMAovery of damrigt's occasioned 
by a motor vehicle on Sept. 8, 1028, 
vcHH begun by writ ISHinal on Mar. 8, 
\\I29 llefd : it was not barred by 
Highway Traffic Act, s. .5.3 (1). Where 
anything 1 h to be done in a certain 
time after a given ovont or date, the 
day of ti»e occurrence Is to no exoludod. 
— Hwrr/.r.ri w. ICaun, {102tl{ 4 D, L. H. 
232; 6i 0. L. K. 2]9.-~CAN. 

230 xvi. .] -»UH0WN r 

CROLCHKii Sc Douse, 119.3 1] 4 P. L. R. 
219.— UAN. , , 

■1. ” Within seven clear days.*] — 
R. 1 of the rules (Saak.) for oasoe atatod 



Cases aMa^-M7. English and Empibe 

824a« Dttring/’l—I^ one was describing a thing 
which occupied the whole of a penod, such 
as tenure, or presence in a given place, 

“ during ** & “ for ” were admirable words* 
But if one said that a series of payments to 
be made on particular dates was ** during 
or “ for ” a period, “ during ** or “ for ” 
must mean ^^in respect of^* that period 
(Rowiatt, J*). — Inland Rbvbnuid Com- 
missioners V. 8t. Luke, Hostel, Trustees, 
Registered (1980), 46 T. h, R. 412 ; 74 ! 
Sol. Jo. 466 ; revsd* on other grounds^ 144 
L. T. 60, C. A. 


Digest Supplement. 


a84b. ** For.*^] — Inland RarmruE Comhjs- 
sioNEBS v« St. Luxe, Hostel, Tsustbes, 
Begxsterbd, No. 324a, arUe. 

830a. — .] — ^For the purposes of the statutory 
notice of appeal Sunday is not a dies non. — 
R, V. GREvn:,LB (1929), 21 Or. App. Rep. 108, 
0. 0. A. 

867. Add. Annotation : — Refd. R. v. Scoffin, 
[1930] 1 K. B. 741. 


under soot. 761 of the Criminal Code, 
prorldee that *' an application to a 
instice of the peace to ntate & alfirn a 
case shall be . . . delivered . . . 
within seven clear days from the. date 
of the proceedins questioned ** ; — 
Held : the word ‘‘ within " was the 
HTOveming word &, therefore, the 
word ** oToar ** did not have the effect 
of rendoring an application made on 
tho eighth day in time. — Ht Bonnes 
& Westfall, [1031] 1 W. W. R. 334.— 
CAN. 

PART III. 'SECT. 3. SUB-SECT. 1. 

289 i. Construed to effectuate itUenHon 
of parfirs.] — Where, under a building 


contract work was to be completed 
by ** Nov. 31 ** under penalty of 
damages : — Held : this must be oon- 
itrued to mean Nov. SO.—MoBean v. 
Kinnbab (1892), 23 O. R. 313.— CAN. 


PART III. SECT. 6. 

334 i. he^ial proceedings — Act to he 
done bj/ parfi / — Service of notice of 
appeal .] — R. n. Chiustian Commitnitv 
UNIVEH8AL BitOTHERHOOD, LTD-. 
11031] 1 W. W. R. 2ri.^~-CAN. 

g I. Adjournment to day of legal 

holiday .] — The fact that a motion is 
adjourned to a statutbry holiday does 
not render tho notice of motion vrdd. — 


Rosa v. Keujnqton, [1928] 3 D. L. R. 
562 i [1928] 2 W. W. R. 399 ; 82 Saek. 
L. R. 506.— CAN. 


PART III. SECT. 6, SUB-SECT. 1. 

848 hr. .]— On Sept. 8. 1928, 

deft, was the owner of an onnoensea 
wireless receiving set. I<ater in the 
same day, after a visit of an inspector 
which was not shown to have been 
communicated to him, he took out a 
licence. On a charge of maiotatnlng 
an unauthorised wireless set: — Held: 
the fractions of the day were to be 
taken into account, & deft, was jroilty 
of the oflenoe. — B earb v. Ward, 
[1928] S. A. S. R. 1.— AUS. 
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m XUL OasM 88 - 179 . 


TORT. 


Part II. — Liability for Torts. 


88. Add. AnnoicUion : — Refd. Fenton Textile 
Assocn. V. Thomas (1929), 45 T. L. R. 264. 

92. Add. Annotation : — Consd. Clark v. TJrqiihart, 
Stracey v. Urquliart (1929), 141 L. T. 641. 

115. Add. Annoiaiio^i The Edison (1931), 

47 T. L. B. 636. 

148. Add. Annotation : — Consd. Horwood v. States- 


man Publishing Co. (1929), 98 L. J. K. B. 
460. 

167. Add. AnnoUdUm Refd. A.-G. v. Walker- 
gato l^ress. Ltd., Same v. BlooinOeld, Same 
V. Carlton (1930), 142 L. T. 408. 

179. Add. Annotaiion : — Generally^ Refd. Exprens 
Dairy Co. e. Jaeks<m (1929), 99 L. J. K, B. 
181 .“ 


PART 11. SECT. 8, SUB-SECT. 1. I 

53 xili. .1 — In tbo CHHo o£ 

a ooUision between two vehIcleH in 
consequence of independent acte of 
nearlifironce committed by the roKpectivo 
drivers, both directly oontrl iutluff to 
the accident & to the Injun suffered 
by a third person riding: in ovie of the. 
vobicles, he having: no control over the 
driver of the vehicle, both drivers aro 
sererally liable to him. — IHacDonnkt-l 
& JORPAN V. PKOH & LOVETTK, 11930] 

3 W. W. R. 455 j 4 D. L. K. 1037 ; 
affo.* [1030] 4 D. L. R. .396.-^CAN. 

PART 11. SECT, 8, SUB-SECT. 5. 

84 ii. Acceptance of mim paid 

into court ,] — Dominion Coal Co. v. 
Letland & Co., [1930] 3 D. L. K. 
568.— CAN. 


PART II. SECT. 8. SUB-SECT. 6. 

89 iii. .] — WicVTF. r. I.kslif, 

IJ930] 2 D. li. 11. 409.— CAN. 

PART II. SECT. 8. SUB-SECT. 7. 

95 vi. .]--Kstrn V. Roskn, 

1 1929] 1 D. J.. li. 275 ; 03 t>. J.. H. 21 0. 

—CAN. 

so. Kffa:t of Ni'g(iu<‘nc^‘ Act, 1930 
(Ont .).\ — TOI'PINO V. Ohiiowa JStiikkt 
Hy. Co., (19311 2 D. J.. It. 20.3. 

CAN. 

PART VH. SECT. 7, SUB-SECT. .3. A. 

, 1190 vil. .]- Pltf.. 

I who was not a member of deft, uuiou. 

took a eub-rontraet under one 7'. to 
I supply all tbo labour, but uot. Die 
I matoiial, for the l>rie-k-work iV nm«oury 
I work upon a buildliiff being: erej.dtHi l,y 
I 'J\ By a rule of the union, no member 
I was to i-e .-.•’owed to work on any 


siib-C!(»nfraet taken from a biiildinir 
eoniruetor wbere tbe Hub-conlraol was 
for labour tmly. 'I'wo meini»er8 of th(» 
union saw 'J', told hint that If ho did 
not Ktd lid of pli.f. the brfeklayei*H 
working for i>ltf. would be withdrawn, 
they beintr nuriiberH of the union, 
litf., when T. told him tills, said he 
I w’ould irlvii tb(^ ronlraci., & did so ; 

I subsequent Iy lie sued the union for 
I dainaireH. 'I'lic Iavo rnoinberM above 
I lofeiTod to Sr 1. third weiu added us 
defts. : -//eW ; '.vhat was done w'as 
done for the purpose, not of Injurintf 
T»ltf., but of ron\ardinn or defendintr 
I the trade of the membfirs of the union. 

; iSc no< leo t luu tbe members of the union 
• would be wurned of tbe sltiiid lmi won 
'■ not a threat wb'u b wn- unlawful Si did 
uot jsdve any of aetfon to pltf,"- 

i Hay e. OvrAiiio Huicki.a VKU s 1 /x’AL 
i Union No. 2fo 119291 9 l>. J,. li. 330; 
i 03 O. li. 1!. tl^. CAN, 




Vol, ZUn. Cases 10—470. 


TRADE AND TRADE UNIONS. 


Part I. — Definitions. 


10. Add. Annotation: — As to (2) Apld. Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 138. 

10a. .] — I can find nothing in the Act to 

prevent me giving to the word “ business ” 
one of its ordinary meanings — namely, work 
or occupation (RussEiiL, L.J.). — Frost r. 
Oaslon, Frost v. Wilkins, [1929] 2 K. B. 


138 ; 98 .1. Jv. B. 523 ; 141 h. T. 281 ; 

93 J. P. 192 ; 45 T. L. B. 417 ; 73 Sol. Jo. 
333 ; 27 J.. G. 11. 480, 0. A. 

19. Add. Annotations: — Consd. Fry v. Burma 
Corpu. (1929). 98 L. .1. K. B. 093, Reid. 
Proctor V. Uyall, llyall v. Proctor (1928), 14 
Tax Oas. 201. 


Part III. — Freedom of Trade and Monopoly. 

51. Add. Annotation : — (Generally, Held. Ti. i\ 1j., [1931 J P. 03. 


Part V. — Restraint of 

131. Add. Annotation : — As to (0) Consd. Express 
Dairy Co, v. Jackson (1929), 99 L. J. K. B. 
181. 

143. Add. Annotatio7i : — As to (3) Consd. Expres.s 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

154. Add. Annotation : — .la to (1) Refd. ! 

Dairy Co. v. Jackson (1929), 99 L. J. K. .li 
181. 

164. Add. An7iotation : — Ja to (1) Consd. Express 
Dairy Co, v. Jackson (1929), 09 E. J. K. B. 
181. 

323. Add. Annotation : — Reid, lie Brownie Wire- 
iess Co. of Great Britain (1929), 45 T- L. K. 
584. 

394. Add. Annotation :— As to (1) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 


Trade by Agreement. 

398. Add. Annotation Refd. I'.xprcss Dairy Co. 
V. Jackson (1929), 99 I,. J. Jv. B. 181, 

399. Add. Annotation: — As in (1) Reid. Ext)resa 
' Dairy Co. r. Jackson (1029). 00 E. ,1. Iv. B. 

181. 

406. Add. Annotation As io (1) Retd. ExprosB 
Dairy Co. v. Jackson (1020), 00 Ij. J. iv, B. 
18E 

tSo. Add. Annotation : — Reid, bixjMcss Dairy Vo. 

V. .Tack.S()n (11*29), 99 Ij. J. K. B. 18 1. 

438. Add. A?motation :—As to (3) Dbtd. Express 
Dairy Co. v. .Jackson (ii*29), 99 li. J. K. I>. 
181. 

457a. “ Within ten miles from X.*' Construed as 
within ten miles from the borough boundary 

of X.] ~CA'n’LE V. Tiioin i*:. [I90UJ W. N. 8,3. 
i 470. Add. Annotation: — Reid. I^x press Dairy Co. 
r. Jackson (1929), 90 1.. J. K. B. IHE 


PART II. SECT. 10. SUB-SECT. 2. 

10 g ji, .] — All action for 

ilamaercH lies agrainst persons who urtt 
In concert with tho object & rcynlt of 
iudneJng another to break a valul 
contract In roBtraint of trade entered 
into by him with pltf., whon^ as ti 
consequence of their acta pltf. has been 
Injmw. — B ahal v. Bahai., [1931 J 2 
W. W. B. 903.— CAN. 


PART III. SECT. 2. SUB-SECT. 2 

m i, .] — The proper tewt in u 

prosecution under sect. 498 of the 
Crimliial Code, which deals with 
** restraint of trade,** Is the injury to 
the public by the hindering or suw- 
preasing of fi^ competition, notwith* 
standing any advantage which niay 
accrue to the business interests of tho 
members of the combine. — Stinson - 
Beeb Buildeks Supply Co. v. K., 
11929J 3 D. L. R. 331 ; S. C. B. 27G ; 
62 CanoCrlni. Cas, 66. — CAN. 

n I. .] — MacEwan 

Toronto General Tbustb Cobpn. 
font.) (1917), 64 S. C. K. 381; 28 
^n. Crlm, Cas. 387. — CAN. 

PART UI. SECT. 3, SUB-SECT. 2. 
sm. WluMt amntmte to ** comXHfu **— 
WiiMn CornMnes Jwestigation Act, 


11)27.] -K. r. ll’.)3IJ .3 D. L. 11. 

698.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

sp. lieslrainl hy proflar/uUion iJnn- 
tents of proclumalurn.]—Hy J.r>cal 
(juvernincnt Act, 19i!i 'N. S. W.;. 
8 . 309 (I), “ the (ioveriiTrient may . . . 
(a) declare by proclamali^m any d»; 
nue<l portion of an oreu to bo u ro.^l- 
dentlnl district . . . ; (c) prolill)Jt Uie 
erection in such district of ut.y bulltiing 
for use for tho purpoHCs of such tradcte 
, . . as may bo dCHcrOicd In the 
proclamation ; & (d) proUJhlt the uw.* 
of any building In the district for any 
such purposes '* :~~-Ileln : tbr, word 
“ descrlbwl ” requires that every trade 
Intended to bo Included in the pro- 
hlbltlon iH to be expressly named in 
the proclamation, or otherwise spc’ci- 
fled: &, therefore, where a procluina- 
tioD prohibited tho nrtc of any Imildirig 
in a rosJdcnUal district for the purposes 
of “ any trade,*’ the proiiibition 
invalid ns the tradc*n Intended to ck! 
included were not “ dmiibw. — 
Dyer v. Luck^tt (1928). 41 C. L. I.. 
44.—AUS. 

iq. Carri/ino on huxinesB—lpr pvr^ 
post of trade licence — Fruit parkmu, j— 
it. V. Lakehuak orchards. Ltd. 
(B. C,). 11929J 1 W. W. 879; ol 
Can. Crirn. Cas. 182. — CAN. 


I sr. 1‘rodiire UlnrheUnu Act. //. C'. — 

' OnUH of J»rno}A -H. U ('rM'NU (jlUJCK 

! (11. C.) (1930), 64 Cun. < 174 ; 43 
IJ, C. U. 125 ; revso; 62 Cun. Crlm. Can. 
I 292. CAN. 

‘ St. Who is a manohLcinrcr — • 
" — A printer hold not en* 

j titled to bo llconwid uh a “ manu- 
i facturcr ” under Coiupanhw, Trode« He 
I ilUMltiei-H LlccnKO U/o-Lnw of the 
City of Vancoiivur. — J onkh v. HUTUlCJt- 
LAND. 11930] J VV. W. U. 530; 2 

I D. L. B. 702 ; 53 Can. C. C. 349 ; 42 
IJ. C. It. 321 ; ajfd., svh nmn. li. v. 
I HurHitl«.ANU, 11930] 4 IJ. L. it. 183; 
2 W. W. K 244 ; 64 Ciiu. C. C. 313 ; 
42 11. C. II. 307.— CAN. 


PART V. SECT. 1. 

132 t. Who may truer into afpreenumt 
— yenitor purrhuser of qo<hIwHI .\ — 
^PE.NCBK t>. McKK-V/iIK 0020), 29 


I 

j 


PART V. SECT. 3, SUB-SECT. 3.— B, 

394 i. Hiaht to bemjli of agreemerU — 
Oetierut rute..] — 'J’he benollt of a 
covenant in restraint of trade passes 
without specittc mention to the trans- 
feree of the business of the coveimnteo. 
— ITalw V. Bloch, 09311 2 W. W. K. 
93.--CAN. 



PART V. SECT. 7, 

Jfyheiher e^rtinoiiished hy 
wundrayial from -Under a 

oontpoct covering a certain period 
between a travelling BalcKnian & his 
enjploVer. the pltF., the Kalcsmuii, 
agreed to give his whole time to his 
eniployei’s w rviee. & that he would 
**tiy goods 

other thttii those of the entplover. The 
contract placed no restriction on him 
after the date of the expiry of the con* 
tract, nor did It exprtjssly restrict him 
worn selling other goods If befow* fliat 
date be shonld be dNcliargcid for oatiso 
under a clause stipulating a cause for 
bla discharge. The salesinnu, after 
working under the contract, left the 
service & <‘ntercil that of a concern 
filing eoinpeflng goods ; & his with- 
drawal was aeej'pted by the pltf. as a 
breach of contract i—Um .* t he restric- 
tion W’as not intended to govern the 
saleamnn after temilnatlon of the con- 
tract by breach, Ife that. If so Intended, 
It was Bo wide, & general as tu be mi- 
reasonable & nni'Tiforoirable. — Gkr- 
naiJo M acPhersoN, 
[1928 J J W. W. U. 160.— CAN. 

PART V. SECT. 8, SUB*5ECT. 1.— 

A. {b). 

626 iv. Pltf. Sc. deft. Z. had 

been partners In the rostaiirant husl- 
nesa. /. sold out his interest therein 
to pltf. & covenanted with him that 
he, Z., would not during the next 
^‘***’y or engage In, 
either directly or Indlwietly. & whether 
ae a principal, agent, dlrw'tor of a co., 
eervaut or otherwise, or take part in 
the business of a restaurant or cafe or 
"'^i'hln the city of Victoria. 
I'hft, P. opened a coinhloed cede & 
c^dy shop & employed Z. t-o manage 
the latter. Pltf. sued Z. for damages 
for breach of the covenant A for an 
function to I'estraln further breaches 
» also claimed damages from Z.’s wife 
V ' • inducing Z. to commit such 
bmeh & from all the three defts. on 
the graund that they h^ wrongfully 
oonMred to injure hl.s business:— 
the appeal should be allowed, 
the injunction prayed for granted & 
damages awarded against the three 
aefts. — LRiirK V, ZAFicnrs (B. C) 
n»|9l3 W. W. R. 422; II930J 1 D. L, 
R. 634 ; 41 B. C. R. 626.— CAN. 

•^52^ i •^ 7 An agreement by the 

jepdor of a reeteurant business that 
“uoltbep directly or in* 
dlijpWy have any Interest or share or 
part in any other restaurant or similar 


place ” for five years in the town of 
B., held not to have been broken by 
the fact that the vendor became a paid 
cook for P., a restaurant proprietor 
wmo at the time of said sale was em- 
ployed hy the vendor as u cook, & also 
lent said P. money, without obtaining 
therefor any right or lutereBt In the 
restaurant, to be applied by P. In pay- 
ment of the amount owing on P.’s 
purchase of the building in which slit* 
was canning on said business.— F ong 
r, BOEfiLKU (Sask.). (19291 4 D. L, II. 
829 ; 3 W. W. R. 273.— CAN. 

t (p. 52). varied 11928) 1 D. L. R. 
1009 ; 61 O. L. R. 658.— CAN. 

PART V. SECT. 8, SUB-SECT. 1.— 
A. (0). 

64W i. Covenant hy wife — Trade 
carried on by hv8band-~-~Oeca»ional 
ami^fancc to /lusbotid. 1— Where a 
manled woman on selling a business 
covenants that she will not for a certain 
period set up a competing business in 
the sumo town, eltlier personally or 
through an agent, the fact that on her 
husband establishing such a business 
she renders oix^aslonal voluntary’ un- 
remuuerated serviceH in assisting her 
husband in caiTyiiig on tbo buslnoss 
docs not coiistltute a breach of the 
oovenant, if the business is In i-oality 
Ills own Sr not hers.— L opor t\ Ander- 

1040 * ^ ’ 4 D. L. R. 

PART V. SECT. 8, SUB-SECT. 2.— A. 

^ Conectidm of fv dmeni— Juris- 
dictum of court.] — Warren Tea Co., 
Ltd. V. REiNOLAas, U9281 S. R. Q. 29. 
■~-AUS. 

PART V, SECT. 9, SUB-SECT. 6. 

r: — ^ year— -Five rnttea.]— 
Held: the restraint In respect of the 
period of one year from the termination 
of W.’s employment was not un- 
roaAonable ; but the area within a 
0 miles radius was wider than was 
reasonable, & was void . — hlAttown 
S. R. N. a W. 

298 ; 46 N. S. W. W. N. 71.— AUS. 

PART V. SECT. 9, SUB-SECT. 18. 

» J* Five yeara—Tventy miles.] 

— \^ ben a contract in restraint of trad© 

Is severable as to the areas covered 
thereby It may be recoverable A valid 
as to one pari; of the total amt A 
unreasonable ft invalid as to the 
remainder. Pltf., a pby^an practis- 
ing in Nanabno, who oontnioted to glre 
o 


fi rofc88ional servioc to certain miners 
acre, engaged delt. to asfilKt him In 
that work under an agiecmcnt which 
provided that on Ite termination deft, 
would not, for five years, practise In 
the city of Nanaimo or within a radius 
of 20 miles theieof. The agreement 
having been teinilnated, -deft, com- 
menced practice at Ladysmith, 16 
miles from Nanaimo >—litld : that the 
rc^striction was valid as to the city 
of Nanaimo & invalid as to the area 
outside of it.— Hall v. More, [19281 
1 D.L.R. 1028; [19281 I W.W.R. 400; 
39 B. C. R. 346.— CAN. 

PART V, SECT. 9, SUB-SECT. 17. 

697 I. Validity or reasonabUmess of 
coivnani — Crmenani not to soludi m- 
ploj/er’s evstomns — Far six monfAs.]— 
Held : the covenant was not un- 
reaHonable.— CooTK v. Spuoui.e (1929), 
29 8. R. N. 8. W. 678 ; 46 N. S. \V. 
W. N. 180.— AUS. 

699 i, CoTustruviion of covenant 
carrying on himrM'ss.”)— Dcfft,., who 
bad been carrying on tbo buBlness of 
selling & delivering milk to retail 
cuKtomcra in the town of W., sold hie 
bunhiees & the goodwill thcn*of to 
pltf. under an agrt^ement which 
described the business as ** dairj'’ 
po^^Juess *’ ft in which deft, oovenant ed 
that ho would not during five years 
from that date " either l»y blmw lf or 
lus agent carry on busincsB of selling 
dcIJyerlng milk within the town of 
VI. Deft, thereafter made dally 
soles of milk to on© X., a retail 
vendor In W. The saips were made 
on the deft. ’8 premises In W., delivery 
^ the milk to X. was taken there, ft 
it ^to augment the supplies 
distributed by him to bis customers in 
^e same town : — Held : said sales to 
X. constituted a breach of the covenant 
& pltf, was given damages ft an 
injunction. — S nell v. MiBgriEKEN. 
U031] 2 W. W. R. 209.-CASr 

PART V. SECT. 8, SUB-SECT. 86. 

'P-7!!) 1. Deft, bad oarried 

on in Melbourne for some years a shoe- 
manufaeturing business under a firm- 
name of which bis own name formed 
t in an agreement for 

the sale i>f the business ft good will deft., 
M one of the vendoiu, undertook not 
to carry on or be engaged or conoemed 
or iiiterest>ed In. or permit his name to 
w used in ooimection with any 
bnidness within one hundred mUee 
Held : the olanae was not wider than 
was neoesBary to protoot the goodwIU, 
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901, Add, Annotation 
Thomson r. Allen, 


Part VI. — Goodwill. 

'[T930n 1 1 Awotalion ReM. Lock t>. BeU, [1931] 


Part VII. — ^Trade Unions. 


964. Add. Annoiation As to (2) Refd. Rc Home 
« CoJonial Insurance Co., [19^01 1 Ch. 102. 
957. Add. AnMtation :—As <o (I) ApW. Cotter ... 

JNational Union of Seamen, [1029 J 2 Ch. 58. 
1038. Add, Anjiotation :-^A8 to (2) Refd. Upton 
V, Farmer (1930), 142 L. T. 520. 

1044. Add, Annotatio^w — Consd. Upttin v. Farmer 
1^930), 142 L. T. 520. Refd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 076. 


1046. Add, CitaiioriJi : — 98 L. J. Ch. 293 ; 141 
L. T. 83 ; 73 Sol. Jo. 190. 

Add, Annoiation Apld. Lamberton v, 
Thorpe (1929), 45 i , L. R. 420. 

1047. Add the following paragraph & citations : — 

Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which were confirmed by 
Ihe council, to the cftect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was proxided 
that it should not be lawful for any local or 
other public authority to make it a condilicn 
of the employment, or continuance !n 
employment, of any person tliat he should 
or should not be a member of a trade union. 


^ that any such condition sliouhl be void. 
MioHJy after the passing of the Act instruo- 
tjona were gdven by a committee that only 
men belonging t-o a specified trade union 
should he employed in respect of certain 
casual labour j A: an emplf>yt‘e, who was 
dismissed accordingly, ob(. 4 tine.tl a declara- 
tion in the county court that his dismissal 
W'as illegal. A memher of the council there- 
upon brouglit forwanl a motion having for 
its o))ject tliat instrin't ions should be given 
tliat tine rc'solut.ions of the committees should 
cease te be operative : but tlie motion was 
defeated: — fJrld: in tiie (Mrciim stances the 
ct. .sliould declare that it was not lawfvd for 
the local authority to r(*qnije any person, as 
a condition of e!n])Ioym‘'nt- or continuance 
in einjiloyinent, t.o become f>r to be a member 
of a trade 1111100 .— A. v. BntKP!X>iKAD 
COHPN. (1928), 93 J. 1». 3,3 ; 27 L. G. R. 192. 

lose. Add. CHalions J., ,1. Ch. 401; 141 

• L. T. 294. 

1087. Add. C'/7a//or/.s;- [l9291 2 Ch. 58; 98 

L. J. Ch. 323 ; 141 U. T. 178 ; 73 Sol. Jo. 
200 . 

■ 1092. Add, Annoiation Refd. i '(tiler r». National 

I Union of S(‘amen, fI929| 2 ( )i, 58. 


Sc was enforceable. — T. W. (.*ronin Siiok 
Pty„ Ltd. v. ('iionin (J92»). V, L. It. 
244 ; (19291 Argufi L. K. 213.— AUS, 

PART VI. SECT, 3, SUB-SECT. 1. 

849 i. WhA‘iher implied — On sale, of 
b%isines8.] — The question whet her on 
the transfer of a busInesH the goctdwlll 
itself passes is not to be rtecitlcd In the 
negative merely because the word 
“ goodwill ” is not Hpeclflcally men* 
tJoned ; but the fact of the pussliig of 
the goodwill may be inferred from the 
clrcumstaucofi surrounding the trans- 
action. — Falls v. Bloch, [1931 J 2 
W. W. It. 93.— CAN. 

PART VII. SECT. 2. SUB-SECT. 2.— A. 

sb. Jviernntional Uibtmr vyiimt ,] — In 
an action by an unincorporated Inter- 
natioTiBl labour union agninst an 
incorporated society of manufacturers 
to enforce an agreement In writing In 
the nature of a collective bargidn, 
made In 1925 by way of sett lenient of 
dtaputcB between local manufacturt^ra 
& focal labour imlons, it was held the 
intematlnual labour union was an 
Illegal Bociety incapable because of Its 
Ulega-lity of maintaining thl« aotlou 
or Any civil action in an Ontario Ct. — 
Poi AKOFF V. Winters Garment Co., 
[19281 2 D. L. R. 277 ; 62 O. L. R. 
40.— CAN. 

PART VII. SECT. 3, SUB-SECT. 1. 

■d. Agreement between vnirni cf* rw- 
jAoyer — Who may enforce .] — In the 
caae of a “ collective bargain ’* between 
a gpotip or union of employees & an 
employer a workman who cannot show 
privity by repreHeutation. either 
authorised or adopted, or by statute 
oaiinot claim it. Sc has no right to call 
for the enforcement of the bargain. 
Where in making such an agreement 
the union assmnes to speak on behan 
of tta nuMsben only, a non-member Is 


not in a position to ratify If, although 
It htalcH that ft iu made “ for cm* 
ployeoM," &. the empJoycr inlendial 
that It Hhonld apply to all oinphiycoM 
& htiH ill fiKd HO applied It. Nor hIik^o 
the suhHHjt-iimttcr of hucIi an agn?e- 
iTicnt, i.e., rates of wagoH, hourn Si. 
conditions of lahoiir, Ih not pri>p(Tiy 
the noii-moiiibcr win not rlwiiii that It 
ert^ated any beiietlt for him wbii.*h he 
can onforoe as a trust. — V'olni; v. 
Canadian Nohtueh.n b’v. Co., [1929] 
4 1). L. 11. 4.52 : 2 W, W. 1;. :mf , ; Man. 
h. It. 28;i ; nffd., (1931) 1 W. W. K. 
19 : 1 U. L. It. 045. 1*. C.— CAN. 

PART VII. SECT. 4, SUB-SECT. 3. 

d i. I{i initiate nu ni — Claim hy 

n'idinc lo lte.nejil.\ — IlNll>F.N e. Hickk, 

1193IJ 3 W. W. Jl. 540. CAN. 

PART VII. SECT. 4, SUB SECT. 7. 

1063 i. O/firerH — h'Urtnm — Con- 
strvrlum of rvlen,] — I'llf., n nicmiUT & 
a trustee of a trade union. \,as duly 
noininated for the pn*Hidency, his 
noininatloii paper being perfectly 
regular & in order. The (t»»iiimil.lee of 
management resolved, without any 
wamiiit under the rules of the union, 
to reject hln iinmiiiHtiori on the ground 
of personal uiilltneHH for the olflce. Sc 
subsequently the returning otbeer 
declared the other candidates, II., one 
of defts., duly oIect<3d unopposed, no 
ballot having b<*en ludil. ll, himself 
pnjsided at the meet big In quest Ion, 
which «o resolved, without having 
atfop(led pitf, an opportunity of t/eing 
heard. The mef>Mng eoiiMlMled *7 
seven members. »f whom only two had 
paid their mibtgJiiptlonH. although the 
rules required a quorum of five 
financial njemiwrs. Th»j rules pro- 
vided for an attendance fee of 2«. 6d. 
for each member of the committee, of 
whom the president was an ear 
member, in respect of each committee 

3 


nns'tlng /fr/// ,• (ho deisisjon of the 
oorumitlu'o of mMMiig<unont woh Invalid 
on the following groimdii : namely, 
t(ie eonimltf<‘e had no power to rejiH^t 
pitf . 'm noioiinttion ; H. wtis prejamt, 
pre.wi<||rjg at the meeUng; the oom- 
rnlttee did not. afTonI plff. itn ofipor- 
tnnilv of being h(*iird mi the qucHtlori 
of his eligibility for ot1h‘e ; & there 

\va.s no qiiornrti of i|ualihed inemhorH. — 
('flADimCK V. IMVIIJHON, [1U29J 8, Jl. 
(O.) 32H.— AUS. 


PART VII. SECT. 6. SUB-SECT. 2.— A. 


o I, Claim hamd or. nrUitratietn 

deire.p.]— Tho rules of a nuiHter 
plumherH’ nM-atcri. provhied that 
MOMobepM who tendered su*e»>8sfnlly 
for oontraetH ohonltl pry a .igo 

on l.hoHe contruetr* to the funds of ihe 
HMsoe.n, A clnlm made by the aKH»>en. 
against a nieml»er In Unins of the m|e« 
was (JiexiuU'd by him, IS a mlnnt«> of 
n:fi:renee was entered Into by the 


narllcH referring the matter tn artilt ra- 
tion Sc ogreidng to abide by & imple- 
ment the aiblVer's decna*. A couMejitlng 
to rr;p1>*trail«»n Si execution. The 
arbiter deeerne.J in favour (»f the uasocn. 
'riiereafter the member hoqiies- 
trated. Si the aasiarn.. founding on the 
decree-arbitral, lodged a claim In (be 
Hoq nest ration, which bln trustee in 
bankruptcy rejecDid, In n^«IK^et that, 
under Trade Union Act, 1871, s, 4, 
It was urienforeeable : - field ; while the 
original claim c^uild not have lieea 
enD.Ttalned In a et. of low In mAfieOt 
that It woh baH<?d on an ugmement 
excluded by seet. 4, no such restriction 
affected tin* rlalni ber»* In question, 
which was a claim lw»se<l upon a new 
4c indciHTident agroement bv the part let 
to arbitrate & to Implement the 
arbiter's decision — EmNuntc H Mabi eb 
PLOMBF.R8' AeROON. V, MDNRO, II928I 
S. C, (Ot, of Sees,) 666.— SCOT. 




Cases 1222—1809. Ji^nglish anj> JIjMpiee Digest {Supplement. 


1122. Add, Annotation : — As to (1) Refd. Cotter v. 
National Union of Seamen, [1920] 2 Ch. 68. 

1122a. Not individual members — Where 

proceedings Intra vires.] — Cotter v. National 
Union op Seamen, No. 1087, ante, 

1127. Add, Annotation : — Aa to (1) Refd. Cotter v. 
National Union of Seamen, [1920] 2 Ch. 68. 

1215. Add, Annotation : — Refd. Musical Per- 
formers’ Protection Assocn., Ltd. v, British 


International Pictures, Ltd. (1930), 46 

T. L. E. 485. 

1237. Add. Annotation : — Generally, Refd. The 
Croxteth Hall. The Celtic. [1930] P. 197. 
1205. Add, Annotation: — Aa to (1) Apld. Cotter 
V , National Union of Seamen, [1920] 2 Ch. 
58. 

1298. Add, Annotation: — Consd. Horwood r. 
Statesman Publishing Co. (1929), 08 L. J. 
K. B. 460. 


Part VIM— Trade Protection Societies. 

1309. Add, Annotation: — Dlstd. li. v. General Medical Council, [1930] 1 K. B. 662. 


PART VII. SECT. 6. SUB-SECT. 

1116 i. liigM to henefii — Con- 

sfrurtUm of nilr..] — Pltf. wan a moinbcr 
of the Amaljfamatcd Society of Lllho- 
erraphic I’rintors. HaviiiR attained iho 
age of Bixty yoai’s, ho was entitled, 
under tho i;u1ob of HiIb Society, to 
receive snporannuailon benefit, pro- 
vided that ho had ceased to follow any 
cmploynient connected with tho trade 
of Iltlu)gruphio printing, or provided 
that he was “ not practically working 
at tho trade or iinaer tho rulcH of tho 
Society.” Pltf., having been cin- 
ployon* for twenty -five years by a co. 
of wholesale stationers as foreman of 
their lithographic department, was 
promoted to the position of general 
manager of their entire business. In 
this (‘-apaclty he supervised all their 
departments, including the lltho- 

O hlc department. 'I’ho Society con- 
ed that ho was still working nt the 
trade of a lithographic pHnttu* : — Held : 
pltf. had ooased to follow any employ- 
ment oonn<?ct<?d with the tmde. & 
was not practically working at the 
trade, within tho meaning of the rules 
of tho Society, & ho was accordingly 
ODtItl('d to superannuation benefit. — 
McCoiiP V. SruoAT, 11931] N. 1. 119.— 


PART VII, SECT. 6, SUB-SECT 3. 

1123 Iv. .1 — Rrentali, V. Het- 

lUOK. [19281 N. Z. L. R. 788.— N.Z. 


PART VII. SECT. 6. 

sf. Tlinderifi^t prtmsion of /ntblic 
rend re — Whether mdiciahle. 1 — Held : 
the ofTonoo created hy sect. 30K of 
Crimes Act, 1914-I92C, is not an 
indictable offence, & the offence can 
bo tried In a ct. of summary luris* 
diction. — R. v. A«oxii>all & Hosk- 
nnoE, Erp . Cahiuoan, & p. Brown 
(19281, 41 C. L. H. 12«.— AUS. 

PART VII. SECT. 7, SUB-SECT. 3— A. 

1184 vl. .]— Pltf., a tally clerk, 

was employed by Westrallan Formers, 
litd., to aaslst in tho loading of tho 
staarncr ” B.” Pltf. alleged that deft, 
union & the other defts., W. & M., who 
were respectively the president & tho 
secretary of tho union, combi nod &. 
conspired to induce Westrallan 
Fanners, Ltd., to dismiss pltf. from 
his employment & to cease to employ 
him, 'I'hero had been a dispute 
between deft, union & the Australian 
\Vorkoi*a’ Union, & tho memberB of 
deft, union had resolved that they 
woiiki not work on tho wheat stacks at 
Ueraldton. Pltf., after being elected 
u member of tlie deft, union in Nov. 
1926, accepted work on the wheat 
slacks: — Jfeld : (I) there was a 
coimnon understanding among tho 
majority of the inoinbers of tho union 
on the jetty that morning to carry out 
the policy of tho union not to work 
with a man who had worked on tho 
wheat stacks ; (2) such common 

uuderstanding w’os brought about by 


defts., W. & M. ; (3) the members of 
the union combined to enforce com- 
pliance with their demand that their 
employer should terminate Its contract 
with pltf. : (4) such combinatiou was 
\mlawful in that the real intention was 
to deprive pltf. of his contract & 
thereby Injure him : & (51 pltf. was 
cmtitled to damages & an injunction. — 
CJOFFKV V . Geraldton Lumpers* 
Union (1929). W. A. L. R. 33.— AUS. 

PART VII. SECT. 8. SUB-SECT. 1. 

1237 X. .1 — Throe d'^fts., officials 

of a union, W’ero charged with doing 
an act In tho nature of a strike, In that 
they instigated certain oDiployees to 
rlo an act In tho nature or a strike, 
riamcly, to discontinue their employ- 
ment in pursuance of an agreement 
made by the said employees to compel 
their employer, M., to comply with 
a demand by tho employees to dismiss 
certain non-unionists : — Held : as there 
was no evidence that the agreement 
between tho employees was entered 
Into with Intent to comitel or induce 
tho employer to comply with a 
demand m^e by the employees that 
non-unionists should bo dismissed, the 
offence was not proved. — In re 
Muller & WiLLiAJis, [19271 S. A. S. R. 
353.— AUS. 

PART VII. SECT. 8, SUB-SECT. 2, 

I i. Criminal liabUUy.] — R. v. 

Holowaseawe (1913), 24 O. W. R. 
397 ; 24 Can. Grim. Oas. 224.— CAN. 
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TRADE MARKS, TRADE NAMES AND DESIGNS. 


Part I. — Trade Marks. 


5. 

20 . 

27a. 


32. 


36. 

58. 

64a. 


Add. Cito/ioti -[1929] 1 Ch. 113. 

Add. AnnoMion : — Refd. Re Notox, Lid., 
Application by, for a Trade Mark, Rc Inecin 
Incorporated (1930), 48 It. P. C. 108. 

Add. Annotation : — As to (2) Refd. Rc Liver- 
pool Electric Cable Co.’s Applications (1028), 
40 R. P. C. 99. 

Addition of diminutive sufllx.] — I'iio wor<l 
“ Consolette,” as applicable to a gramo- 
phone model iiitemiediate in size between 
a table & a pedestal or “ consnJo ” model i.<i 
not an invented word capable (4’ b(.*ing 
I’e^stered as a trade mark under 'J'i*ad(! Marks 
Act, 1905 (c. 15), s. 9 (3), a.s it is ju(*rely ,m 
diminutive form of the word “ consoie,'’ 
which is in comm> n use in the grairuipbonc* 
trade. The mark, tlicrefort*. was expunged 
from the register. — S. M. T. GrAxMoptione 
C o., IjTD. V . Itonia Gramophones, Ltd. 
(1931), 47 T. L. 11. 324 ; 48 IL P. 0. 309. 
Add. Annotation : — Consd. S. M. T. Gra,uio- 
phone Co. r. Itonia Gramo])bones, lAd. 

(1931), 47 T. L, K. 321. 

Add. Annotation : - Apld. S. M. T. Gramo- 
phone Co. V . Itonia Gramophones, Ltd. 

(1931), 47 T. L. It. 324. 

Add. Annotation : — Consd. Rc Idve-po:*! 
Electric Cable Co.’s Applications (1928), 18 
R. P. 0. 99. 



77a. 


I 

I 

I 


,] — On Mar. 10. 1030, an applicatior> J 

was made L) register in Pai t B cd’ tlie RegisLa* | 
of Trade Marks the word “ Brick ” a.s a 
trade mark in respect of a jiuwder mariu- j 
factured by appet. for use as a bf)ik'r-water i 
purifier. The powder was sup))lied some- ! 
times in the form of bricks & Hometirii(?.s in : 
powder form. The application was refused ; 
by the registrar, on the grounds {a) that the ■ 
mark Avas not “ capable of dist-iuguisliing ” i 
the goods of appet. ; {h) that it might bo 
calculated to deceive ; (c) that it too nearly 
resembled a mark “ Brico ” already regist(*red j 
for similar goods. Appet. uppealtMl the j 
ct. : — Held : the registrar had correctly j 
decided that the word “ Brick ” was not ; 

“ capable of distinguishing ” appet. ’s goods ■ 
within Trade Marks Act, 1919 (c. 79), .s. 2 (2), | 
ik> there was too great a similarity bctwcfon ; 99. 
the word “ Brick ” & the mark “ Brico. i 
The appeal was dismissed with costs.-- ' 


Bans LvrHiTZEN’.s Application (1931), 48 
n. P. (\ 392. 

Add. Anno/a/io?i .* - Aa to (2) Consd. Re 
Liverpool Electric Cable Co.’s Applications 
(1928), 40 R. P. C. 90. 

- - - .] — The Liverpool Electric Cable 

(k^.. Ltd., ap])lied to register the words 
“ laveri)ool (kil)les ” in Parts A. & B. of the 
register in respect of electric cables. The 
api)Iications were refused on the grounds 
that, although evid('nce went to show that 
those words iiidicatcd to tlie trade the co.’s 
el(H'tric rabies, tlui word “ Jdveipool ” was 
not qmmd facie cajjable of <lisiiugiii8hing 
tho.so cables or of be(,oTuing distinctivo of 
tluan ; that Liverpool was one of a class of 
geographical nanuis which wore of such 
importance that the uaines ought not to bo 
!<‘gistere(l to any one trader ; that the word 
“ ]iiv(‘nH)ol ” describes the common cha- 
l•acteri8tic of vast (pianlities of goods, 
namely that tliey cojik- from Liverp(»oI, A- 
t.hat phrase “Liverpool cables” l-ti<»refor() 
meant, not the cabl<\s of the af)pl5rant 'co., 
hut caV)les nianufactured or dealt in at Jiiver- 
pool : field: the Rf‘gi.^;trar h/ul proceeded 
upon the right grounds, that his decisioriH 
were correct. ; the Registrar is not bound to 
accept an application in Tart !L <.o regisL^r 
iipon proof of user or tiud. the mark is in fact, 
distinctive ; it is part of his duty to con- 
sider as a judicial olTicer applications put 
before him ; he may rcTuse registration if not 
.satisfied that the j>roi)osf‘<i mark i.s capable 
of distinguishing ; in considering whether a 
geographical name is regislrahle, botli the 
locality A. the goods most, lx* taken into 
imn.sideraf.ion ; it the name of such an 
important commercial centre as Javerpool, 
i'.ven tliough it may in fact hi; distinctive 
of the goods in respect rd whicli it is sought 
to register it, is not registrable.— / V Jjver- 
1‘oon Ei.r:oTiuc Gaiu.e (k). Ltd.’s Acrlioa- 
TioNs (192H), 4t) R. P. a 99, C. A. 

yldd. A?rn(j/ation :■ — Refd. Re laveiiiool, 
I’lectric Gable (Jo.’s Applications (19k,8), 40 
IL Jk<k 99. 

Add. Ayinoiaiion : — Refd. Re Livi.-rpool 
Electric Cable Co.’s Apj)licatioijH (1928), 40 
R. P. C. 99. 


PART I. SECT. 1. j 

M. To \t)hai goods applicedile .] — The 
words trade mark have reference 
to marks applied to areods that are the ; 
subject of trade, trade signifying the : 
bosinesR of exchangring commodities . 
by barter or by buying & selling for J 
money, & not in the sense of the word j 
as applied to the mechanical arts. — i 
Journal or Commekcf. Pciilisiuvc ; 
Co.. Ltd. r. Record Publishinc. Co., | 
Ltd., [19291 Ex. C. K. 168.— CAN. | 

PART I. SECT. 2, SUB-SECT. 1. 

r I, .p-Ueld : the word 

“ Zipper *’ having become descriptive 
of slide fasteners generally & the 
public having come to associate this 
word with that typo of fa^nere, It 
ropa to be rostered as 


is not a proper wor 


a trade mark. — LiciiTNfXrt Fah'iknek 
Co., I/ro. 1 *. Cawdias Hooimrcif Co., 
I/rr)., Ex. a U. 00 ; 0 D. i'- R- 

(la.-V.-CAN. 

•b. OJficiul control or ipwrantce signs 
or stfim/js.}- The nrnendnieiit of t he 
'I’rado JVlark DcsigriK Act j.us.'iod n 
1928, .adding paragnijdi (g) to wet. 11 
of It. .S., 1927, c. 201, ’vas intended as 
u partial adoption of tlie terms of 
Article 6 {trr) of the Convention lor tl>o 
protcCTtion of Xndiwtrial , I'^narty. ; 
yigned at The Hague in 192,o to | 
which Canada was a signatory. Thi | 
effect of the addition o' parogi'aph ig) i 
was merely to add to the jrrouDds upon { 
which the Minister might refiiw to 
roister a mark. The fact that the 
Mholstor is now empower^, by said 
paragraph, to refuse to register trade ' 

5 


murks whkii consist in wholf» or in 
jiart of •' nfl'clal control or giiuraut«j 
signs or fitiioips ” iiflor>U;d hy another 
conntry, is indirvitfvc of the'fa<4 that 
prior to 1928 It was not intended by 
the Trade Mark Act that a trade mark 
might l>o refused registration upon the 
grotind that It wmslstcd of omclal 
fxintrol tk. guauintee signs or stfiirips." 
— JUKMIN'OIUM J/rWKJ.Ucns fie SmVER- 
SMITHH’ AMHOOS. V. [19291 

Ex. c;. H. CAN. 


id. A'arnr 0 / Ticu’spapfr.} —The name 
of a newspaper is not a proper Kubjoot 
of a trtuJe trutrk sosceptlble of being 
registered under the provisions of the 
Trade Mark & Designs Act. — J ournal 
OF Commerce Publishing Oo., Ltd. 
V. Record Publdihing Co., Ltd.. 
[1929] Ex. C. R. 168.— CAN. 
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114<« Add* Annotation: — Consd. Be Liverpool 

Electric Cable Co. *8 Applications (1Q28), 46 
R. P. C. 99. 

188* Add* Annotation: — Consd. Be Liverpool 
Electric Cable Co.’s Applications (1926), 46 
R. P. C. 99. 

162a. User in foreign country.] — Notox, 

Ltd., applied to register the word ** Notox ” 
as a trade mark for hair dye, etc. The 
application was opposed by an American co. 
who alleged user by them of the mark in 
America & abroad. The opponents had also, 
four days before the application, sent out a 
thousand circulars to hairdressers in London 
advertising their goods under the mark. 
Appct. CO. had been incorporated about nine 
months before the application & had made 
some sales under the mark. The Assistant- 
Comptroller decided to register the mark. 
The opponents appealed : — Held : the 
appct. ’s right to registration was not affected 
by the opponents* user abroad, & the 
thousand circulars sent out by the opponents 
were not sufficient to cause a liability to 
confusion such as to. destroy the right to 
^egi8t^ation. The appeal was accordingly 
dismissed. — Be Notox, Ltd., Application 
By, for a Trade Mark, Rc Inecto Incor- 
porated (1930), 48 R. P. C. 168. 

166a. .] — Rc Hans Laurttzen’s Appmcation, 

No. 64a, ante, 

180. Add. Annotation: — A a to (2) Refd. Re 
Nicholson &> Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, [1931] 
2 Ch. 1. 

191# Add. Annotation : — Consd. Re Nicholson Sc 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

232. Add. Annotation: — As to (1) Refd. Re 
Nicholson Sc Hons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

248. Add. Annotation : — Refd. Re Liverpool 


Electric Cable Oo.’e ApplicationB (1928), 46 
R. P. C. 99. 

259. Add. Annotaiiwn: — Aa to (4) Refd. Be 
Nicholson & Sons, Ltd., Application, Be 
Bass, Ratcliff Sc Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

277a. Triangle dc word ** Triangle ” — Triangle & 
word “ Nicholson.”] — From 1866 onwards 
appets., Nidholson Sc Sons, brewers of Maiden- 
head, had stencilled an outline triangle with 
“ N ” inside on their “ best pale ale ” casks 
& also branded “ Nicholson ” thereon. In 
1927 they applied to register the combination 
as a trade mark. Their application was 
opposed by Messrs. Bass on account of the 
similarity of the outline triangle to the weU- 
knowu Bass solid triangle trade mark 
i*egistere(l in 1870, but the Assistant Comp- 
troller allowed the registration, limiting the 
outline triangle & “ N ** to the colours white 
or black. About the same time appets. 
applied to remove the word “ Triangle,” 
registered by Messrs.* Bass in 1926, from the 
Register, & the Assistant Comptroller ordered 
' ' the removal : — Held : (1) appets.’ mark had 
* been used both as a quality mai*k & a mark 
” of origin or trade mark before Aug. 13, 1876, 
Si was therefore registrable as an old mark ; 
(2) it was not on the evidence calculated to 
deceive, & in any case sect. 11 of Trade Marks 
Act, 1905 (c. 15), could not override the 
express provisions of sects. 9, 19, 2^ ; (3) in 
the case of a distinctive mark like appets.’, 
non-recognition by the public is immaterial 
on the question of ” user as a trade mark.” — 
Be Nicholson & Sons’ Application, Re Bass, 
Katcuff Sc GRErroN’s Trade Mark, [1931] 
2 Oh. 1 ; 100 L. J. Ch. 196 ; 144 L. T. 673 ; 
47 T. L. R. 223 ; 76 Sol. Jo. 118 ; 48 R. P. C. 
227, C. A, ; on appeal^ 75 Sol. Jo. 868, H. L. 

285a. Duty of Registrar — ^To Impose conditions — 

' When possibility of deception or confusion.] — 
Notes of Official Rulings (1929) A (1929), 
46 R. P. C. App. i. 


PART I. SECT. 2. SUB-SECT. 6.--E. 

■e. CiUmircd strand in rope .] — The 
trade mark in question waH a spocifle 
trade mark to be appiied to the sale 
of wire nipefl, & couHietod of a yellow- 
oolourod Htiund runuiug throusrh the 
longrt^-h of such ropes : — Held : u 
oolourt>d strand veoven into a wln^ 
fabric is a “ mark *' which may bo 
used by any person csarryinR on a 
jnttimfaotuw of wire rope for tbo 
purpose of distinsruishing (ho article 
.iaanufRotui*od or produced or olIon3d 
for sale by him from that of any other 
inauufaoturo ; & tlio same was a 

“ mark within soot, ft of Trade Mark 
& Dosiffns Act. — Wiuanra* Hopes. 
Ltd. V. Bkodkiiick & lUst^oM Rope 
C o., tlttSl] Ex. U, R. 143; 4 1). L. 11. 
308.— CAN. 

•t. Numerals.] — Held : the regis- 
torod trade marks “ No. 360, “ No. 

361,” ” No. 90 ” & ** No. 99,” appUod 
to the upper & lower blades of an 
animal olippinar machine. Sc not in Its 
oriMnal use intended os a trade mark. 
& iwlnff without dlstinotlveness, are 
not properly trade marks within Trade 
Mark & Desisrns Aot & should be 
expunged. There can bo no dtstlno* 
tivenass. as a rule, iu a numeral or 
numerals alone, although ootioeivably 
they mlorht bo so arranged, seleotod or 
used, that they would lose, partially at 
least, the rharaoteristio of numerals, & 
acquire adietinoUvenoas quail fyingthem 
lor refi^tration as trademarks.— D ec a- 
ITTB SHAfT LTD., [19301 

Ex. a R. 07 ; 2 dTL. R, 540, -^AN. 


PART I. SECT. 2. SUB-SECT. 7. 

k i. .] — By its action, petitlouer, 

owner of the trade marks ” Biff Bon,” 
” Baby Ben,” ” Pocket Bon,**^ ” Glo- 
Bon ” Sc ” Ben Hur,” seeks to have the 
trade mark ” Bcutima,” owned & 
reffJsterod by deft., expunged on tbo 
ground that the same was liable to 
confuse & deceive the public : — Held : 
as tbo trade marks in question ooii- 
sisted of distinotivo names 8c were 
printed In such a conspicuous place & 
mamier, there could not bo any con- 
fusion as t4> which was which, & the 
public, oven the unwarj*^ & incautious 
purchaser, could not bo made or led 
to purchase the goods of deft, for that 
of pltf., deft. *8 trade mark was not 
liable or oalonlatcd to confuse or 
deceive the public. Sc was propi^rly 
registered Sc should not be expungtjd. — 
WKsmHN Clock Oo. v. Grib Wai'oh 
Co., Ltd., [19311 Kx. C. R. 64 : {1931] 
2 D. L. R. 775 ; on. appeal, 119311 2 
D. L, R. 877 ; S. O. R. 397.-^AN. 

PART I. SECT. 2. SUB-SECT. 8.— 
B. (a). 

178 iv. Pltf.'a trade 

mark consisted of the words ” Peter 
Pan ” with a representation of Peter 
Pan, used In the sale of ** woven pleoe 
goods,” Sc deft, registered a trade 
mark consisting also of a representation 
of Peter Pan, with the words ” Qenuino 
Peter Garments,” to be applied to 
” Ladles', Misses' 8l Children's Ready- 
to-Wear Garments ” :^Hel4 : while 
the Trade Mark Sc Designs Act penults 

6 


registration of a specifio trade mark. 
Sc without there being any provision 
for the classificatinn of goods, nevor- 
thelosH trade marks resembling one 
another should not be registered for 
dilTerout olasses of goods, if the result 
of the junior roglstration ** be calcu- 
lated to deceive or mislead the public ” ; 
Sc, in cousoquonoo, deft.'s trade mark 
should be expunged, notwithstanding 
it was applied to garments only whilst 
pltf. *8 was applied te piece goods. — 
Henry Glass & Co. v. Hampton 
Manufaoturino Co., Ltd., [1931] l 
1). L. R. 637 ; [1930] Bx. C. R. 212.— 
CAN. 


sg. Siinilar mark having expired 
twenty years previously.] — In Dec. 
1929, B. Sc L. 0. C4). applied to have 
the letters ” B. Sc L.” registered as a 
trade mark. This application was 
refused by the Gomr. of Patents for 
tbo sole reason that one L. hkd regis- 
tered the letters ” B. L.” as a spedflo 
trade mark in the year 1885. This 
latter mark was never renewed. Hence 
this appeal : — Held : the trade mark 
” B. L.^' having expired in the vehr 
1910, was not at the nme of the applioa- 
tion of B. & L. O. Co. a registered trade 
mark within sect. 11 (o) of Trade 
Marks Sc Designs Aot ; Sc the Comr. of 
Patents was not justified in refastng 
the application aforesaid solely because 
of the registration aforesaid made in * 
the year 1885 .— Bausor Sc Lohb 
opnoAL Co. V. Comb, of Patents, 
1 Ex. C. R. 123 ; 2 D. L. R. 981. 
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BS8. Add. Annotation: — Retd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, 2 CU. 1. 

288a. .] — Re Alexander P^rie & Sons’ 

Trade Mark Application, Re Hammermill 
Paper Co.’s Opposition, [1931] W. N. 234. 
291. Add, Annotation : — Consd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931 J 2 Oh. 1. 

300a. Use as quality mark & mark ot origin.] - 
Re Nicholson Sc Sons’ Application, Re 
Bass, Ratcliff & Cl riotton’s Trade Mark, 
No. 277a, ante, 

806a. Distinctive mark — Triangle, j — Re 

Nicholson & Sons’ Application. Re Bass, 
Ratcliff &■ Grei'ton’s Trade Mark, No. 
277a, ante, 

809. Add. Annotation: — Consd. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, 11931] 2 Ch. 1. 


314. Add, Annotation : — Consd. Re Nicholson tV:. 
Sons, Ltd., Application, Re Rass, Ratcliff 
& Gietton’s Trade Mark, [1931] 2 Ch. 1. 

818. Add. Annotation, — Consd. Nicholson Sc 

Sons, Ltd., AppViv ation, Re. Bass, Ratcliff Ac- 
Gretton’s Trade iV!ai-k, [1931] 2 (3i. 1. 

320. Add, Annotation : — yl/!{ to (1) Consd. Re 
Nicholson Ar Sons, Ltd., Api^lic.ation, Jte 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

321. Add, Annotation: — Consd. Re Nicholson tSt 
Sons, Ltd., Application, Re. Rass, RatclifF 
& Grotton’s Trade Mark, [1931] 2 Oh. 1. 

328, Add. Annotation : — Refd. Re NicholMOi Sc 
Sons, Titd., A])plicatioii, Re Bass, R.A ’i'ff A | 
Gretton’s Ti’ade Mark, |1931] 2 (’h. 1, i 

326a. .] — J. Si ,1. Column, Ltd., ap| Ued 

to register in Part A. of the register in 
class 42 a label in respect of sennoUna. The 
registrar refused the applicati(jn, on the 
ground that semolina ik/ mustard prepared 
for use as food were goods of tiie same 
description, & appets. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Apj>cts. appcaltid to 
the ct. : — Held : mustard falls und<T the 
description of a condiment Sc semolina undci’ 
the description of a cereal A the goods are 
not of the same description, it the registrar 
should be directed to reconsider the question 
as to what association with the c<‘real group 
only should be required.- C’olman J. J. 
Ltd.’s Application (1929), 40 R. P. C. 120. | 

331. Add. Annotations: — As to (1) Refd. (3iam- 
pagne Heidsieck et Cie Monopolc Societo 
Anonyine v. Buxton (1929), 40 3’. h. R. 30. 
A.8 to (3) Refd. Re l^roctor Si Gamble Co.’s • 
Petition, Proctor &- Gamble Co. v. Pugsley I 
Dingman & Co. (1929), 46 R. P. C. 421, ! 

337. Add, Annotation : — A.s to (1) Consd. Re Liver- ; 
pool Electric Cable Co.’s Applications (1928), ; 
46 R. P. C. 99. 

389a. .] — Be Liverpool Electuk" ( Co. ! 

Ltd.’s Applications, No. 77a, ante. 

861. Add. Annotation Held. Re Nicholson 6i _ 
Sons, Ltd., Application, Re Bass, Ratcliff Sc. 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 


886, Add. Anifiotaiion : — ^Refd. Re Nicholson 6c 
Sons, Ltd., Application, Re Bass, Ratolifl dr> 
Oretton’s Trade Mark, [1931] 2 Ch. 1. 

880a. Trade mark for beer — User bn barrels.] 

— The ct. refused an application by resps. that 
the use of npplts * triangle trade mark, of 
whicli the ct. had hy a majority allowed the 
registration as a trade mark for beer should 
be restricted to its use on barrels . — Re 
Nicholson Sc Sons, Ltd., Application 
(1931 ), 47 T. L. R. 276, 0. A, 

414. Add. Citations [1929] 1 Oh. 92 ; 140 L. T. 9. 

414a. Prevention of deception — Not right to control 
conditions of resale.) — The st-atutory right 
now' eonh*rred i>n tlio regist-orod pniprietor 
of a trade mark hy 3Yade Marks Act, 
1905 (c. 15), a. 39, is tlie same as that 
which was conferred by Tradt^ Marks Regis- 
tration Act, 1S75 (c. 91), 8. 3. namely, the 
rigiit to use the mark as a troile mark to 
indicatt' 1,1 mt the goods upon which it is 
placed are his goods & to exclude others 
from selling under llsi mark goods which 
are not the goods of the !•egist(*rod pro- 
pritdor, ’rhis right doi\s not carry with it 
any riglit t-o control, by th<^ imposition of 
conditions or restrict the selling or 

dealing witii the goods voider his mark by 
other persons. 

I’ltfs. produced ciuimpagrie in Franco. 
Tiiey sold “ (’iiampagiK* Ury Monopolo” in 
. Engiaml <k- Francis tin* wine r.vild in France 
being th(‘ HweetH^r of the two. I'lio labels on 
the bottles containing the wine sold In 
Franei* bore the w'ord “ Brut ” Ac. tfufflciently 
dist ingiiisiied in England, as the ct. found 
its a fact, that wine from the wine prejmrod 
for Si .sold in tlie English market, rltfs., 
w'ho wore the regisUTod owners of trade 
marks under whieli the wiiiti prepared for 
English use was sold, took eijrtain steps to 
prevent tlio JHriit wine from being 8c»ld in 
England. Deft., without being a party to 
any l)re*aeh of contract, imported plifs.' 
Brut wine into England, tV, sold it there in 
bottles bearing the siime labels which pit fa. 
thernBolves used on the bottles containing 
that, type of wine. In an action for an 
injunction to j*estrain the infringement of 
pltfs.’ trade marks by tlie sale of thti Brut 
wine in I'Jngland Si from passing oH that type 
of pifi.s.’ wine its Sc for pltfs.’ w'irus pre- 
paj’cd for the English mnvkof : - Held : 
(1) deft, by the sale of the Brut u'ine in 
England, altlioiigh prohibited by pltfs.^ 
under thf! very marks which pltfs. 
selves adopted to distinguish that type of 
their wine, were not guilty of passing off the 
Brut wine as Sc for pltfs.’ type of wine pre- 
pari'd for the Knglisrj market ; (2) deft, was 
in no wise affected by the restrictions sought 
to bo impf»s<>d by pltfs. against seliing or 
dealing witli the Brut wdue in England. The 
action was, accordingly, dismissed. — Cham- 
p\uNK Bkidsikck et Cie Monopole Bocietk 
Ano.ntme V . J3UXTON, 11930] 1 Ch. 330; 09 
L. J. Oh. 149 ; 142 L. T. 324 ; 46 T. L. R. 
30 ; 47 K. P. C. 28. 


PART I. SECT. 2, SUB-SECT. 11. 

•h. Meaning of A — To be a fancy term 
Si not a descriptive term, a mark 
applied to gooda most be obviously 
intended to.be aon-deacrlpUve. Where 
words are facie dMriptiTo, the 

(act that t^ artiole to which they are 
applied doea not answer the deaciiptlon 


nported by th im, will not mako 
tncy words. — O wa-Nok Ckusii (Acs- 
KALIA), Ltd. V. Gautkbll 
. FI. N, y. W. 892 ; 4r> N. S. W. W. N. 
B.— AU8. 


PART I. SECT. 8, SUB-SECT. 2. 
■k. fiecucUv for cotia-— Whether or- 


1 derrd.\ -lie.Ul: a jMiliUoutT In u pro- 
I be fore Lbw ct. for an order 

i entitling birn to register a trade mark 
I ih a pill.. 8c when rutfiding abroad may 
; be o«impeUed to give Hfxnmty for ooats. 

! — E.VKtUilSK KJCFININO Si MAKU- 
i FACTUKISU Co. V. Irvino, (19271 ICkoh. 
; C. R. 236. -CAN. 
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0mm 482a— 886. English and Empire Digest Supplement. 


482a. Leave to adduce further evidence — 

When granted.}— i?e Cabl Ingenohl & 
Werner Davidis Trape Mark, Re El 
Oribnte Fabrika db Tabacos, Incor- 
porated, Application (1931), 48 R. P. C. 
399. 

468. Add, Annotation : — Oetierally^ Retd. Re 

Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Gretton’s Trade Mark, 
[1931] 2 Ch. 1. 

466. Add. A nnotation : — Apld. Re Inescourt’s 
Trade Mark (1928), 46 R. P. 0. 13. 

503. Add, Annotation: — Reid. Re Nicholson & 
Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1031] 2 Ch. 1. 

558. Add. Citation : — 140 L. T. 19. 

629a. .] — Pltfs,, who weie proprietors 

of a trade mark, consisting of the word 
“ Nild6,” registered in class 48 in respect 
of face powders & similar toilet articles, 
brought an action for infringement of the 
mark & for passing off against defts., who 
carried on business as ladies’ hair-dressers 
under the name “ Krnaldd, Ltd.,” at premises 
which Vero nearly opposite to those of pltfs. 
Pltfs. alleged {inter alia) that defts.* shop 
front was identical with that of pltfs., save 
in colour & the substitution of tlie name 


” Emaldd ” for ” Nild4 ” ifeW ; the name 
” Emaldd ” was not adopted with the 
intention of deceiving, & did not in fact 
deceive, the public, a there had been nc 
infringement of the trade mark. — Socito^ 
La Parpumerie Nild6 v, Ernald6, Ltd. & 
Fryer (1929), 46 R. P, 0. 463. 

655. Add. Annotation : — Retd. Re Inescourt’c 
Trade Mark (1928), 46 R. P. O. 13. 

684. Add. Citation : — svbaequent proceedings (1929) 
46 R . P. C. 406, C. A. 

684a. .] — Stone .T. B. & Co., Ltd. v. 

Steelacb Manufacturing Co., lyiD. (1929) 

46 R. P. C. 406, C. A. 

696a. Striking out statement of claim — Res 
Judicata.] — Jaeger Co., Ltd. v. Jaeger 
(1929), 46 R. P. C. 336, C. A. 

778. Add. Annotation: — As to (1) Refd. Re 
Nicholson & Sons, Ltd., Application, Re 
Bass, Ratcliff & Oretton’s Trade Mark, 
[1931] 2 Ch. 1. 

818a. Possibility ol confusion.] — Edison 

. Accumulators, Ltd. r. Edison Storage 
. Batteries, Ltd. (1929), 46 R. P. C. 432. 

836. Add. Annotation : — Consd* Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) Co. 
(1930). 47 R. P. C. 95. 


PART 1. SECT. 4. SUB-SECT. 2. 

418 i. Mark rewisterexl under upeHfic 
mark — Vse only in re^'ecl of one article 
in cUm — Whole class lutf proteeied.h - 
lie Puo(rroH & Gambuc Co.’s Pktition, 
l*iu)<rmit OAmiLE Co. v. Pugbley 
Dinoman & Co., Ltd. (ltt2U), 4C 
n. IK C. 421.— CAN. 

PART 1. SECT. 6, SUB-SECT. 1. -A. 

426 i. liemonal — Grounds for — Prior 
ueer by applicf/ntl — Cold Mfjjal 
Cami» KiTUNirrnuc Mro. Co. v. Gold 
Mkdal Meo. Co., 11928J 2 I). L. 11, 
Kli). CAN. 

PART 1. SECT. 5. SUB-SECT. 1. - 
C. (a). 

b 1. .] — ITocotxIinifB n-cru takon 

to oxpungo a trade mark couNlHtiu»r of 
tho words •' Hliilscyo ftlucaronl,” 
rofirlatci'CMl lu respect of macaroni. It 
appeai'cd that tlio word “ hlrdseye ” 
had ucqnlred a deflnito meanliiK in the 
traiic OH denutinff small annular 
part icles of macaroni ” : — Held : the 
trade mark used lii respect of small 
annular particles of muooroni was 
dosorlpttvu of tlio choraetetr of the 
goods. Si If used In respect of other 
maearoni would be likely to deceive, 
'rho trade mark was Ihorefure ordered 
to be expunged from the register. — 
He Hancwk s Ooi.DEN Crust i*TY., 
Ltd.’s Tilade Mark, Argus 

L. R. 40 : 11029] V. L. It. J7. -AUS. 

b ii. .) — Pltf. was the owner of a 

refirfstcred trade-mark ” Honey Dew ” 
used in oonnecUun with the sale of a 
certain orange -tlavouiod drink. 'I’lie 
shuns whore It was sold had a cha- 
raotcristio interior arranKomont it 
equipment Si the mark boil become 
well known to distinguish the hevenigo 
sold hy pltf. from that of others. Deft 
sub.sequcntly rogistored tho word.s 
“ Flora Dew ” as its trade-mark for a 
similar drink, displaying said trade 
mark In ^ about its shops much In 
tho manner employed by pltf., & in a 
pionounoed manner roliowlng the 
interior arrangomont fie equipment of 
pltf.’s shops : — Held : doft. could not 
be said to have adopted his mark with 
a view of giving a disUnctive descrip- 
tion to his beverogo, but rather to take 
advantage of the business connection 
Si efforts of a rival trader, & such t rade 
mark l>elng liable to mislead, ehould be 


expunged from the roglKter, In con- 
sidering whether one mark Is an in- 
ilngonient of another roBemblanco 
between the two marks must bo oon- 
Kiderod with rcfcrenc*© to tho car as 
well as to the eyo.— H oney 71 bw, Ltd. 
r. Hudd, 11920] 1 D. L. 11. *140 ; Kx. 
C. R. 83.- CAN. 

b ill. - -.1 — In 1023 1 ‘osp. regis- 

t(nvd. Si began using In Canada, a 
trade mark consisting of a triangle 
bearing tho words “ De<T Skin Finish ” 
above the words ** Dan Dobbs,” & a 
triangle below bearing the words 
” (Miaracter Hats,” for use in tho sale 
of felt Si straw hats. Some years 
before, petitioner, w»ho was in similar 
busincAS. adopted its president’s nam^* 

” Dobbs ” a tratle mark, to bo used 
In tho sale of Ita hats, fit has since used 
the name to tho proaeut in Canada, fit 
now by ItJ* petition asks that resp.’s 
trade mark bo expungt^d : — HeUi : 
that tho words ” Dan Dobbs ” & 

•• Dobbs ” are obviously words as 
applied to a particular kind of goods 
that can bo confused fit would tend to 
deceive tho ordinary purchaser, fit 
rcsp.’.s trade mark should bo ex- 
punged. — D0BB« fit Co. C, ItOBERT 
Crban fit Co.. Ltd.. ri929J Ex. C. K. 
l(J4; varied. 119.301 S. C. II. 307; 3 
1). L. 11. 22.— CAN. 

PART 1. SECT. 6, SUB-SECT. 1. -C. 

gm. Jssignment in gross.] — One H., 
doing business under the trade name 
of t he Carp Flour Mills, regisU'.red the 
trade mark ” Mollo-Cromo ” in 1926. 
for use in tho luUling fit sale of a bre^- 
fast food, fit used the eanio in his 
buHincss. In 1927, H.. by deed, 

asslgiuHl to pltf. the said trade mark 
with tho goodwill of H., relating to the 
saio of cereal foods under the said 
mark, Notwithstauding this asalgii- 
mont, H. contliined to carry on his 
business as before, using the trade mark 
along with his trade name on the ] 
cartons of tho product milled & sold 
by him ; fit the goodwill aforesaid was 
never, in fact, transferred . litf. ^d 
not manufacture but merely sold tho 
product of U., marked as aforesaid, 
with nothing on tho product associating 
it with t bom. Pltf. later regi.stored the 
same trade mark to bo used in the ^lo 
of all food products, including oatUo, 
hog Si hen ioods, thereby attempt!^ 
to extend the scope of the first trade 
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mark. Tho prosent action is to restrain 
doftH. from using said mark In the sale 
of bread : — Held : an assinimont in 
gross of tho right to a name is invalid. 
Si as the goodwill of H. was never in 
fact truusferrud to pltf., fit as the trade 
mark *‘ Mello -Creme ” was assigned by 
itself, notwithstanding what was 
alleged in tho deed of transfer nothing 
passed to pltf. by the said transfer, fit 
pltf. had no locus standi to take the 
piDsent action. — M kllo-Cremb Pro- 
DiicTS t*. Ewan’s Bread, Ltd., [1930] 
Kx. C. R. 124 ; 4 D. L. R. 877.— CAN. 

PART I. SECT. 7, SUB-SECT. 2.— A. 

698 iii. Mailers special to one 

trader, j — When the goods of one manu- 
facturer arc HO packed or arranged 
oxtcrually as to I'esomblo those of 
others engaged in the same trade, as 
in tho case of starch fit tea, the simi- 
larity common to all does not of itself 
ex pone tho manufooturer to an action 
for Infringement, but makes it incum- 
bent upon him to take care that his 
distinguishing mark is really dis- 
tinguishing. Tho Imitation or simi- 
larity must be in respect to matters 
w’hich are not oommon to the trade, 
but special to ono trader. In this 
case the manufacturer’s name, printed 
in large letters at the top being really 
distinguishing, the public could not be 
deceived fil:: the action was dismissed. — 
Hknry K. Wampole Si Co., Ltd. v. 
Hervay Chkmioal Co. of Canada, 
Ltd., 119291 Ex. C. R. 78; ajQfd., 
[1930] E?. C. R. 336 ; 2 D. L. R. 975.— 
CAN. 

PART I. SECT. 7, SUB-SECT. 2.— B. 

614 jdii. .] — Malumiab Si 

Co. V. Finlay Si Co. (1939), I. L. R. 
7 Ron. 1C9.— IND. 

PART I. SECT. 7, SUB-SECT. 2.— E. 

■g. Directions on medicine.] — ^Where 
two traders are selling the same 
medicine. Si the one prints on his 
bottle directions for its use ; assuming 
such directions to be correct, it Is no 
inlrlngement of such label to copy or 
repeat such directions ; otherwise his 
liberty as a manufacturer would 
imduly Interfered with. — H snrt k. 
Wampolr fit Oo., Ltd. r. Hbrvat 
CHEMICAL Oo. OP Canada, Ltd., 
I1929J Ex. C. R. 78.— CAN. 
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Part Ml. — False Marks and False Trade Descriptions. 

877. Add, Annotation : — Retd. Alien v, Whitehead (1920), 45 T. L. R. 655, 


Part IV. — Designs. 


898a. Wolt-oub head tor Boy Scouts’ pole.] — As a 

model of a wolf-cub’s bead produced from a 
mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Aasocn. consisted of 
“ features of shape, configuration, pattern, 
or ornament applied to any article ” of 
manufacture or artificial substance by an 
industrial proces.s, it was therefore a design 
within the definition of Patents & De.signs 
Act, 1907 (o. 20), s. 02, as amended by 
Patents & Desi^^-ns Act, 1010 (c. 80), s. 10, 

& consequently vas capable of being regis- 
tered under the 1007 Act. — J’yi'RAM, 

V, Models (T.ek ester), Ltd., [10301 1 Ph. 
639 ; 09 L. .T. Ch. 381 ; 143 L. T. 227 ; 40 
T. L. R. 200. 

910. Add. Annoiaiioyi :—ToVLd, Dean’s Kag Book 
Co. V, Pomerantz & Sons (1930), 47 R. P. 0. 
485. 

910a. .] — I’ltfs. were the owners of a regis- 

tered design for a toy animal of throe 
dimensions known as Mickey Mouse. D^'fts. 
liad since put on tlie market anottier jsiioilar | 
toy animal known as Squeaky which phi's, 
alleged was an infringement. A motion by ' 
defts. to rectify the register by the removal j 
of pltfs.’ design was ordered tcj come on with | 
the be4iring of the action. Defts. pleaded i 
in the action that there was prior publication I 
& liled particulars of objections in which ! 
publication of pictures & representations in 1 
two dimensions of the same or a similar toy 
was alleged & they subujiited that the design 
was not in the circumstances a proper 
subject for registration; — Held: (1) tlie 

registration was valid, & (2) there bad beeii 
no infringement. — Dean’s Kao Book Co., 
Iyn>. V. Pomerantz & Sons & Re Dean’s 
Rag Book Co., Ltd. & The Patents & 
Designs Acts, 1907 to 1928 (1930), 47 
R. P. C. 485. 

988. Add. Annotation Consd. Dean’s Rag Book 
Co. V. Pomerantz & Sons (1930), 47 R. P. C. 
485. I 

949a. Director of company — Registration by | 

company.] — Pltfs., who were the registered 


proprietors of a design registered in 1928 in 
class 1 in respect of its application to fruit 
peelers, brought an action for infringement 
of tlieir copyright in the design against defts. 
Defts. denied infringenuent k, alleged that the 
author of the design was (I., a director of the 
deft. CO., & that the appli(^ation for registra- 
tion was Tnade in fi‘;iud of defts., who first 
became aware of tlie exisl-enct) of copyright 
on Apr. 12, 1929- further alleged 

want of novelty k, subject-matter, & that 
])ltfs. had not com])lied with the provisions 
as to marking contained in K<‘ct. 54 (1) (5) of 
Pat(‘nts it l>i!signs Act, 1997 to 1928, Defts. 
moved to r(M*tJfv tlu' rt^gister by expunging 
t he design : livid : t he aut hor f)f the design 
was II., a director of the* pitf. co., tt that 
thei’cfore t he ii.p])lic.itio»> was not made in 
fraud of defts., A", tie; <h'!sigii had not beeti 
])ubliHhed in any of the all(‘ged anticipations, 
none of tlu; featm’c's of the design were solely 
dictated by the fnncti«>ns which the article 
was called upon to p(;rforni, A the design 
was valid A siihsisting A had boon infringed. 
Pltfs. were grant('d an injunction & an order 
for delivery up, but in.'ismmdi as they liad 
failt‘d to conqjly with the provisions as to 
marking contained in sect. 54 (I) {h) (d 
Patents A Desigjis Acts, 1907 to 1928, A it 
was ]>r()v«Ml that <l(‘fts liad no notice of the 
existence of (!opyrigl)t in the design prior tt) 
Apr. 12, 1929, an inquiry as to damages wna 
ordei’tid limittsl L) infringemc.ntK afttT that 
date. Defts. w(!i(* oi’(h‘r<;d to pay the costs 
of the action, A the motion to rnct.ify tlu; 
rcgiKbT was dismissed with costs. -Mal- 
lards, l/I’D. V. (ilBHONH Bros. “ Bf>TARY ” 
Co., Ltd., Jtv. Rkoistered Design No. 
742,187 of Mai.i.ards, J/ri>. (1931), 48 

R. P. C. 315. 

958a. Effect of failure to mark— On inquiry as to 
damages in action for Infringement.]— Mal- 
lards, I/TD. V. Gibbons Bros. “ Rotarv ” 
Go., Ltd., Re Hbcjistered Design No. 
742,187 OF Mallards, l/rD., No. 949a, ante. 

970a. — “.] — Registration in class 3 was obtained 
for a design in respect of its application to a 


PART III. SECT. 2. 

o i. Produetifm txco ahort-weioM 

loavea from over forty thoumnd — No 
ifUepnl.\ — R. V. Oanadian Bakrries. 
ltd. (1930), 54 can. C. O. 369.— CAN. 

PART III. SECT. 8. 

d i. Oiaadlinc stored in tank — 

Pump hearing trade mark attached to 
tank.] — R. v. Oadibux & Seouin 
(1930), 54 CJan. C. C. 361.— CAN. 

PART IV. SECT. 1. 
sd. Industrial design.} — Reid : ns 
Trade Mark k DMigo Act does not 
d«flne what Indnsttlal deidims are 
within the meaning of the Act, the 
word **dMign '* therain mnstbe taken to 
be nsod in lU ordinary, A not in an 


artificial, sense.— <7LATwoRTnY & 8o.m, 
Ltd. V. Dale Display EimmK«. I/rn.. 
[19281 Kxoh. 0. R. 159 ; affd., [1929] 3 
b. L. 11. 11 ; 8. C. U. 429.— CAN. 

PART IV. SECT. 2. SUB-SECT. 1.— 
C. (b). 

904 iii. .1 — Originality liivolvea 

tho exercise ot intoUectual activity «o 
aa to eiiggest for tho first time the 
application of a particular pattern. 
Bhape, or orimtnent to some «p»fclal 
subject-matter to w'hlch It had not 
been applied before. To constitute an 
original design there must be some 
substantial difference between it Sc 
what had theretofore existed as applied 
to articles of an anaJogoos character. — 
Clatwortot a Sox. Ltd. v. Dale 


Display Fixtcukh, Ltd., 11929) 3 
I). L. U. 11 ; 8. 0. n. 429 ; affg.. [1928] 
Ex. C. R. 160.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

sv, JXacretion to rrgfafer.l -Held : 
appet. for the registration of an 
indtistrial dcHlgii han no abholiite lijarhi 
to have the Haiiio njglHtonfd. 'fo allow 
the rc'-gtstration 1 h within the dlscrfjthjn 
of the departmental officer charge.d 
with duty of adrninlMtciing the Act, 
but no nfglHtration Hhould be lightly 
mode. Tho exercise of the discretion 
to register must always contemplate 
tlic interests of the public which ought 
not to bo unduly rostrioted la matbirs 
of trade. — J ones t>. Tkicuman, 11930] 
Ex. 0. R. 103 ; 3 D. L. R. 437.— CAN. 
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golf baU. The representation of the dedgn 
on the register consisted of a freehand 
drawing comprising two views of the design 
from different aspects. Golf balls made & 
sold by pltf. CO. were not in fact made in 
strict accordance with the design, although 
sold in wrappings marked with the registra- 
tion number thereof. The managing director 
of deft. CO. was in fact the author of pltf.’s 
registered design, which he had assigned to 
them while in their employ. The alleged 
infringing balls were substantially identical 
with the Maxfli balls made sold by pltfs. 
l)efts. alleged {inter alia) that pltf. *8 design 
was only new or original in certain features 
having regard to cei^ln prior users & prior 
publications : — Held : obvious or fraudulent 


imitation of the design had not been estab- 
lished. The action was dismissed with costs* 
A certificate that the particiilars of objections, 
subject to an exception, were reasonable was 
granted & a certificate that the validity of 
the registered design had been put hi issue 
was granted. — D unlop Eubbeb Co., Ltd. 
V. Golf Ball Developments, Ltd. (1931), 
76 Sol. Jo. 173 ; 48 R. P. 0. 268. 

976. Add. Annotation : — Consd. Dean's Rag Book 
Co. V. Pomerantz & Sons (1930), 47 R. P. C. 

485. 

978. Add, Annotation : — Consd. Dean's Rag Book 
Co. V. Pomerantz & Sons (1930), 47 R. P. C. 

486. 


Part V.— Trade Names 

1019. Add, Annotations: — As to (1) Apid. Stone 
J. B., & Co. V, Stcelace ManufAcfuring Co. 
(1920), 46 R. P. 0. 192. Generally, Refd. 
Champagne ITcidsieck et Oie Monopole 
Sociote Anonyme v, Buxton (1929), 46 
T. L. R. 36. 

1041., Add. Citation: — subsequent proceedings, sub 
nom, Jae(»eb Co., Ltd. v. Jaeobu (1929), 46 
R. P. C. 330, 0. A. 

1078. Add, Annotation He Nicholson & 

Sons, Ltd., Application, Re Bass, Ratcliff & 
Gretton’s Trade Mark, [1931] 2 Ch. 1. 

1090. Add. Anmtatwn : — Refd. Mathieson v. Pit- 
man (Sir Isaac) & Sous, l<td. (1930), 47 
R. P. C. 641. 

1098. Add. Annotations : — Consd. lleddaway & 

Co. V. Hartley (1031), 47 T. L. R. 220. 

Refd. Mathieson v, Pitmas (Sir Isaac) 

Sons, Ltd. (19.30), 47 R. P. C, 541. 

1099a. .1 — Pltfa. had manufactured & 

sold since 1926 fencing under the name 
“ Chequerboard,” & in 1930 they com- 
menced an action against defts. alleging that 
they had passed off fencing not of their 
manufacture as their “ Ohequorboaid ’* 
fencing. At the trial of the action two 
manager of magazines, the manager of an 
exhibition & an arcliif^ct’s assistant wei'e 
called as witnesses to prove that the mark 
was distinctive of pltfs.’ goods. Defts. had 
displayed on their premises, as a backm^und 
of the display in their shop, panda of rencing 
which were not of pltfs,’ manufacture, & 
pltfs. alleged that defts. had attempted to 
sell & in fact sold these panels in response to 


and Passing Off. 

orders for “ Cliequerboard " fencing : — Held : 
the mark was primd facie descriptive, & the 
evidence adduced was not of members of the 
ublic but of people in a special position to 
now of the origin of the goods, & was not 
sufficient to prove that the mark was distinc- 
tive of pltfs.’ goods ; & in any event there 
was not sufficient evidence to establish . any 
passing off by defts. The action was dis- 
missed with costs. — T. & 0. Associated 
Industries, Ltd. v, Victoria Wagon 
Works, Ltd. (1930), 48 R. P. C. 148. 

1100a. ** Lechat Camel Hair Belting ** — For 
“ Camel Hair Belting."]— F. R. & Co., Ltd., 
the proprietors of a trade mai*k, consisting of 
the woi’ds “ Camel Hair ’* registered in 
July, 1908, in class 36 in respect of Belting, 
commenced an action to restrain deft, from 
passing off goods not pltfs.’ manufacture as 
being pltfs.’ goods. Pltfs. alleged that deft, 
had fraudulently passed off & was tlireaten- 
ing & intending to pass off belts & belting 
not of pltfs.* manufacture or merchandise 
as & for pltfs.’ belts or belting by using upon, 
or in connectioh therewith, the words 
“ Camel ” or “ Camel Hair " ; they claimed 
a furtlier injunction to restrain deft, from 
advertising or offering for sale beltings under 
the description “ Lechat’s Camel Hair Belt- 
ing ” or under any other name in infringe- 
ment of their trade name or trade mark in 
breach of an undertaking given by deft, in 
1920. Deft, admitted that the designation 
“ Camel Hair ” used alone & without other 
distinguishing matter denoted both to the 


PART V. SECT. 1. 

sw. Territorial e^ent of HqM — E ffect 
of prior iiac — Low of mi^or 

omnibuses ,] — Tbc neUon was to restrain 
defts. from using a certain trade name 
in conneotiOQ with motor passenger 
transportation business in Alberta ; 
pltf. claiming, as first user In the 
territory, an exclusive right to the 
name iu that business in that torrltory : 
— Held : the Judgmimt of the Appellate 
Dlv., which dismissed the action, 
should te affirmed, on the ground that, 
in view ot the existing prior extensive 
use of the name by a certain oo. & ita 
affiliated corporations In the tourist 
transportation bmdueas in other terri- 
tories. the use by pltf. of that name in a 
like businew was not proper, being a 
use that would mislead the tourist 


public, & theiv'foi'o pltf. had not sho\\;n 
a right to the use ontiUlug it to claim 
the protection of a ot. of equity. — 
Brbwbtbk Tbansport Co., Ltd. t, 
Ibx’KT Mountain Tours & Trans- 
tort Co.. Ltd., llflaij 8 . O. R. 336; 
liuan D. L. R, 713; affg., [1930] 1 
\V, W. R. 849 ; 3 D. L. R. 114 ; 24 
Alta. L. R. 486.— CAN. 


PART V. SECT, g, SUB-SECT. 8. 

1046 I. Wkai oonstiMrs de/auli — 
Inaccurate rUmeriptiim of husineas.1 — 
Ad Arakanose emiicd on a money- 
tending buslaosH In his own name until 
his death. Bis widow continued the 
business as <(ole proprietiueR, In t hr name 
of her .husband, adding to that name 
the words ** 6t Oo.** sne lent moneys 
to rasps, on a mtga., which was 

10 


takeu iu her buslncBs name. She then 
roglstared the business under Burma 
Registration of Business Names Act. 
but erroneously entered hotfelf as well 
as her cblldron as partners. SbcLtbim 
sued reaps, iu the name of the business, 
for the mtge. debt i—IleJd : mjct. 3 (6) 
of the Act sppiitMl without Quelifloation 
in this case, & that her parthnilars 
being inaccurate, there was no proper 
n'gistratiou under the Act, & her anit 
faffed under sect. 5 (1) of the Act.— 
Mauno Tha Nto V, Ma Uk Ma Peu 
(1929), I. L. R. 7 Ran. 296.— IND. 

1052 U. M*Lach- 

LAN (J. J. 8c P.) Petitioners, (19291 8. .a 
(Ct. of Sera.) .357.— SOOT. 

1052 «L — .H-SHtm V, 

(1906), 12 B. a R. 166 ; 8 ^ 

476.— CAN. 
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trade & to tisers of belting that such belts or 
belting were the product of pltfs. Deft, 
allegea that he had not used upon or in 
connection with belts or belting not being 
of pltfs.* manufacture or merchandise the 
words ** Camel ’* or “ Camel Hair ** alone* 
but only with additional matter sufUcient 
clearly to distinguish such belting from the 
belting of pltfs. Deft, admitted giving the 
undertaking on which the claim to the 
second injunction was founded* but denied 
that he was bound thereby, alleging that he 
was induced to give the satnc cert#iin 
untnie representations of pltfs. Deft, sold 
their goods as Lechat’s Camel Uair Belting, 
the goods being manufactured by a Belgian 
firm of maniifacturei*8 of beltings known as 
“ Etablissements J. Lai'oche Lechat Soci6t6 
Anonyme ** i — Held : pltfs. had failed to 
prove their allegation that deft, had passed 
off or attempted to pass off belts or belting 
not made by the pltfs. as & for pltfs.* goods ; 
deft, bad so used prefix “ l.iechat ’* & “ J. 
Lechat’s ” as suftlciently to distinguish their 
belting from that of pltfs. ; & pltfs. had not 
made out their alleged broach of the under- 
taking of Dec. 3, 1920. The action was 
dismissed with costs. — Reddaway (F.) & 
Co., Ltd. t». Haiiti^ey (1930), 48 R. R. O. 
10, C. A. 

1100b. .] — Pltfs., who were held in 

Reddaway v. Banham, No. 1098, to be en- 
titled to an injunction restraining the use 
of the words “ camel hair ” in connection 
with belting, not manufactured by pltf.s., 
without clearly distinguishing such belting 
from pltfs.’ belting, brought a p*\.ksi.ig-off 
action against deft, for selling cairxei hah* 
belting, made by a Belgian co., undt^r ‘he 1 
description “ Lechat’s camel hair belting ” * 
— HeUi : on the evidence, the prefix 

“ Lechat ” was insufllcient to distinguish the 
belting sold by the deft, fi-om pltfs.’ belting, 
& pltfs. were entitled to an injunction iky 
prevent passing-off. — Reddaway (F.) & 

Co., Ltd. v, Haiitley (1931), 47 T. L. R. 
22(5 ; 48 R. P. C. 283, C. A. 

1103. Add, Annotation : — Rcfd. Stone .T. B. & Co. 
V. Steelace Manufacturing Co. (1929), 40 
R. P. O. 406. 

1106. Add, Annotation : — Refd. Rc Liverpool 
Electric Cable Co.’s Applications (1028), 40 
K. P, C. 99. 

1106. Add. Amiotaiion : — Refd. Stone J. B. ^ Co. 
V. Steelace Manufacturing Co. (1929), 46 
R. P. C. 406. 

1120a. Misleading trade circular by successor j 

to business.] — Pltfs. & defis. cajried on busi- i 
ness of a similar description. On the expira- I 
tion of the term in a lease of certain works 
to pltfs., where they had carried on their I 
business, defts., fift^n months afterwards, 
had procured a lease of the same works, 
with the exception of certain mines of clay. 
Defts. issued a circular Sl card tending to lead 
the public to suppose that defts. had suc- 
ceeded to the business of pltfs., & were working 
the same material as pltfs. had formerly 
used : — Betd : although the words of the 
circular & card might be literally true, yet, 
if they tended to nodslead the public, the 


ot. would restrain them from further cir- 
culating or issuing such or any similar 
circular or card. — H arper v. Pearson (I860), 
3 L. T. 647. 

1120b. Representation as to editloit prescribed 

lor examination.] — Pltfs. were Hie publishers 
of, & ownoie of the copyri^t in, a book' 
entitled ** Hazlitt’s Select^ Essays,** edited 
by George Sampson, which included thirteen 
essays & notes on the essays. In 1927 dc 
1928 the book was prescribed by the Tendon 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defts. 
sold a book entitled “ llazlitt’s Helected 
Essays, Edition Hollingworih,” containing 
twenty of such essays, including the thirteen 
selected by Sampson. Pltfs. commenced an 
action against defts., alleging that defts. had 
passed olT .the llollingwoi*th edition as k for 
the Sampson edition of pltfs. by representing 
that the Uollingworth edition was that 
prescribed for the Ixindon Matriculation 
Examination, & also alleging infringement of 
copyright in their selection of essays : — 
Held : if the fact were that a purchaser had 
been misled into thinking that defts.' book 
had been jiresciibed for a certain examination, 
that was siiufily a j-epresentation as to 
quality & would give no right of action, 

there had been no [lassing off of defts.* book 
as pltfs.* & tliere w«ts no infringement of 
copyright. — CAMHunxiE I niveuritv Piiess 
V, tiNtVKHRlTY Tui’ORIAf, P 11 E 88 (1928), 46 
R. P. 0. 335. 

1120c. Goods sent in reply to order by 

plaintiff.] — JMtfs,, who liad for some time 
used the device of a swan with the word 
white ” on labels on porcelain enamelled 
baths of tlieir inanufactuie, applied on two 
occasions to register the device, first in class 1 
in relation to enaim.d, secondly in class 13 
in relation to batliH A the like. Both 
applications were rt*fu«od. On Jan. 26, 1920, 
the B. W. Assocn. registered uniler sect. 62, 
in respect of a standardiscid brass tap approved 
by the Ministry of Health, the device of a 
swan with the letter B, W. A. The attention 
of pltfs. wiis drawn to the sale by defts. of 
one of these standardised taps in Feb. ; 
& later, upon ordering “ |-in. brass globe 
cocks Ministry of Health i>attera swan,” 
pltfs. received a like tap fron* defts. Pltfs. 
thereupon brought this action to restrain 
defts. from passing oil, & at the same time 
moved to rectify the register by removing 
therefrom the B. W. Assocn. ’s soaedardisa- 
tion mark : — TJeld : pltf.’s device of a swan 
was known to the trade as indicating, not 
taps, but porcelain baths of pltfs.’ manu- 
facture or merchandise enamelled with a 
particular characteristic enamel ; the presence 
on the register of reaps.* standardisation 
make, A the use of it upon brass taps made to 
the Ministry of Healfh specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs. ; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a reasonable response to that order : pltfs. had 
proved neither that the device of a swan 
indicated their taps to the trade, nor passing 


PART V. SECT. 8, 8IIB-8ECT. 2.— A. 

1128 1. Um of trade name of pUtinliff ,] — Gbsknaway r, McIntosh, [1930] 2 D. L. It. 666. — CAM. 
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oft by defts. ; & both the action & the motion 
failed^ — W ilson’s &> Mathibson’s, JJtv, v. 
Mbynell & Sons, Ltd., JHe Wilson’s & 
Mathieson’s Ltd.’s Application (1920), 
46 B. P. C. 80. 

1187a. .] — ^Pltf. CO. was incor- 

porated in Great Britain in 1909, for the 
purpose of carrying on a business, by means 
of manifold shops, for the sale of a large 
variety of articles at a price not over 6d, each. 
Deft. CO. was incorporated on June 17, 1929, 
& was the buying agency of another co. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the saio 
of a large variety of articles of a similai* class 
to i>ltf. co.’s goods, but mainly at a higher 
price. There was no one with the name of 
Wool worth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft, CO. was framed so as to include the 
ower to carry on retail business. Pltf. co. 
rought an action against deft. co. claiming 
an injunction restraining deft. co. from 
trading under its present title & from using 
the term “ Wool worth ” as part of its title 
or from using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf. CO. : — Held : the 
evidence had not shown that there bad been 
up to the time of the action any real con- 
fusion ; but by the name “ Woolworths ” 
pltf. CO. was understood to oe meant, not 
only among the general public, but also 
among traders & manufacturers ; the name 
Woolworths (Australasia), Ltd., must suggest 
. some connection with pltf. co, ; deft, co.’s 
name so nearly resembled the name of pltf. 
co. as to be circulated to deceive ; the aica 
of the trading operations of the two cos. was 
so much the same in many ways that there 
was serious risk of confusion. — Woolwortk 
(F. W.) & Co., Ltd. v. Woolworths 
(Australia), Ltd. (1930), 17 11. P. O. 337. 

1137b. .] — Pltf. had for nine years 

had a circus at Olympia in London during 
the winter, lasting each year for a period of 
about live weeks, which had each year been 
largely advertised & attended by a very 
lai‘ge number of people. Deft, had a sliop 
in London for animals birds & in the past 
winter had had a sideshow of animals during 
the circus which pltf. wa.s holding at Olympia. 
In 1928 he stai'ted a travelling Zoo, & 
shortly before the action be added a circus 
& advertised it as “ Chapman's London 
Olympia Zoo & Circus.” Pltf. commenced 
an action against deft, for an injunction to 
restrain him from using the words ‘‘ London 
Olympia ” as descriptive of or in connection 
with Zoo-Circus or other circus or entertain- 
ment gave notice of motion for an inter- 
locutory injunction : — Held : the w-ords 
London Olympia C’ircus ” liad come to 
mean pltf.’s circus. An interlocutory in- 
junction was granted i*estraiaing deft, from 
using the words ” London Olympia ” in 
conjunction with one another as descriptive 
of or in connection with a Circus or Zoo- 
Circus. — Mills t*. Chapman (1930), 47 

R. P. C. 116. 

1199. Add, Amxotation C. & A. Modes, 

Ltd. V, Central Purchasing Assocn., Lt4. 
(1030), 48 R. P, 0. 163. 


1207a* .] — O. Sc A. Modes, I/id, v, 

Oentbal Purchasing Assocn., Led. (1980), 
48 B. P. O. 163. 

1212a. .] — Pltf. CO. was a public co, 

with a large capital incorporated in Feb. 
1924, for the pilose of carrying on the 
business of Englisn & foreign chemists & 
druggists, wholesale & retail, & had a number 
of retail shops in the West End of London, 
their most outlying shop being in Enights- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capita of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., 1. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dublin in 1912, & carried on there the 
business of a chemist’s shop until 1923. 
Deft., I. J. Eppel, having formed deft, co., 
pltf. co. sought an injunction to restrain deft, 
co. from trading under the name of Eppels, 
Ltd. : — Held : on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction. — Heppells, Ltd. v. 
Eppels, Ltd. & Eppel I. J. (1928), 46 
R. P. C. 96. 

1212b. .] — Madeira House Co., Ltd. 

V. Madeira House (London), IjTD. (1930), 
47 R. P. C. 481. 

1215a. .] — Soci6t6 La PAitpUMERiB 

NildIij r. Ernald35j, Ltd. & Fryer, No. 629a, 
ante, 

1233a. .1 — In 1909 pltfs. commenced the sale 

in ISngland of storage batteries made by 
them in America in accordance with certain 
letters patent granted between the years 
1900 & 1008. The storage batteries were 
imported & sold as Edison storage batteries 
by deft. Monnot & later by defts. Edison 
Accumulators, Ltd., who did so in accordance 
with the terms of various agreements made 
between them & pltfs. In 1029, Edison 
Accumulators, Ltd., changed its name to 
Britannia Batteries, Ltd., a new co. was 
formed by Monnot under the name Edison 
Accumulators, Ltd., & the two cos. com- 
menced to manufacture & seD in England 
storage batteries made by them under the 
name Edison. Pltfs. commenced an action 
to restrain defts. from passing oft their 
batteries as those of pltfs. & from usings the 
expi'ession Edison Accumulator ” as part 
of their name. Defts. admitted that they 
had sold storage batteries not of pltfs.' 
manufacture as Edison batteries, but alleged 
that the name Edison was not distinctive 
of pltfs.’ goods, but was descriptive of all 
t^es of nickel alkaline batteries. Sc par- 
ticularly those made in accordance with 
certain .letters patent. Sc that they were 
entitled to continue to describe the goods 
sold by them as Edison storage batteries ; — 
Held : the w^ords “ Edison accumulators ” Sc 
” Edison storage batteries ” were at the 
date of the writ distinctive of pltf.’s goods, Sc 
that defts. intended to pass off goods xnadie 
by them as those of pltfs. Injunctions were 
granted restraining defts. from passing off 
Sc from using the expression ” Edison 
Accumulators ” as part of their name, with 
costs. An inquiry as to da mag es was 
refused. — Edison Storage Battery Co. 
V, Britannia Batteries, Ltd. (1931), 48 
R. P. 0. 360. 
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1288b. .] — Pltf. sold greyhound race 

progranunes outside dog racing tracks known 
as out^de cards. His cards were a light 
green in colour with the names of the dogs 
running printed & a selection of dogs to win 
made under the pseudonym “ Stirling.** 
These c^ds became well known to the public 
as Stirling green cards. Deft. Freeman also 
sold outside racing cards wliich were first a 
buff colour but subsequently were coloured 
light green. He then registered under 
Business Names Act, 1916 (c. 68), the 
biuiness name of Stirling as being the pro- 
prietor & publisher of Stirling race cai*ds. 
Shortly afterwards he incorporated deft. co. 
which he called Stirling Ih'css, litd., & liis 
race c^ds had printed on them “ published 
by Stirling Press. Ltd.’* On the evidence 
the ct. was satisfied that some of the sellers 
of deft.*s cards sold them as Stirling cai'ds : — 
ffeld : there had been a deliberate attempt 
te sell defts.* cai'ds as pltf.’s cards. An 
injunction was granted to restrain defts. & 
each of them from printing, publishing, 
selling or distributing greyhound racing 
programmes not being the programmes of 
pltf. as Stirling eiirds. — Shallis v. Frei-^man 
& Stirling Press, Ltd. (1931), 48 R. P. O. 
370. 

1266a. Navy-Spot **~For “ Blue-Spot.**]- Pltf. 
CO., who were manufacturers of wireless 
apparatus, & had sold large quantities of 
loudspeaker unite under tlie mark “ Blue- 
Spot ** & in cartons with a distinctive get-up, 
claimed an injunction to restrain defts. from 
passing off loudspeaker units by tlie use 
upon or in connection tli ere with of iiAV word 
“ Navy-Spot ’* or by using a similar get- ‘if. 
The form & appearance of the two loud 
speaker units were almost identical. Dcfte. 
admitted that the word “ Blue-Spot ** was 
distinctive of pltfs., but they alleged tliat 
theii* units were always sold in tiieir cartons, 
which were different from pltfs.’ Tlic 
trial of the action w^as not defended : — Held : 
defts.* loudspeaker units as sold were calcu- 
lated to deceive & to be passed off as pltfs.*. 
An injunction was granted & an inquii'y as 
to damages was ordered, & an order as te 
delivery up of defts.* cartons all parts of 
the units bearing the word “ Navy-Spot ” 
was made. — Ideal Werke A. G. v. Wil- 
LBSDEN & District Light Supply Go., 
Dtd. (1930), 48 R-. P. C. 123. 

1280. Add, Annotatiom : — Consd. Mathiesou v. 
Pitman (Sir Isaac) & Sons, Ltd, (1930), 47 
R P. C. 541. Refd. T. O. dissociated 


Industries, Ltd. v. Victoria Wagon Works, 
Ltd. (1030), 48 R. P. 0. 148. 

1317. Add, Amvoiation : — Generally^ Held. Cham- 
pagne Heidsieck et Cie Monopole Socidte 
Anonymo v, Buxton, [1030] 1 Ch. 330. 

1322. Add, Annotation : — Consd. Roddaway 

Co., Ltd. V, Hartley (1031), 47 T. L. R. 226. 

1350a. .] — Wilson’s & Mathieson’s, IjTD. v. 

Meynell & Sons, Ltd., Rc Wilson’s & 
Mathieson’s Ltd.’s Application, No. 
1120c, anic, 

1350b. .] — Pltf. CO. claimed an injunction to 

restrain deft. co. passing off emollient tablets 
as & for pltf. co.’s goods. In 1916 the trade 
mark “ Snuwlire ” was registered in class 48 
of whicli pltf. CO. was the registered owner. 
The trade mark had been exclusively adver- 
tised At used in connection with an emollient 
preparation to bo used for cliapped hands 
cracked lips. On one side of tlio carton 
containing the preparation was the word 
“ Snowlire ” in black on a red sky with snow 
mountains against a black background 
representing a dark sky a brazier with a 
bright red flame A- tlie words “ Chapped 
Bands.” On the otlier side were snow 
mountains against a black sky, the words 
“Snowlire,” “Crack'd laps,” & “Chapped 
Hands.” Deft, co.’s oaiton showed on one 
side snow mountains with “ Sunshine Snow ” 
written below in red .k/ a. red snn with yellow 
rays, & on the other side, the words “ Sun- 
shine Snow ” were jait into the sky instead 
of being placed down below & the sun was 
setting in a lower position. Deft. co. alleged 
that the features of which pltf. co. claimed a 
monopoly & the manner of the packing were 
common to the trade, A liial t he gi t-iip was 
not calculated to dccid ve : — lieltl : tho 

manner in wliich tho product was iiackod Ac 
the shape & colour of the ca rtons was common 
to tho trade, & pltf. co. had established no 
monopoly in regard to them ; tlio distinctive 
feature of j^ltf. co.’s carton was tho com- 
bination of snow mounteins with the bright 
llamo from tho brazier forming a representa- 
tion of the trade marl; “ Snowlire,” but deft, 
co.’s get-uj) showed snow A: the sun having 
reference to the name “ Sunshine Snow ” 
& there was nothing Lii the package or tho 
get-up of deft, co.’s goods which so nearly 
rei)resonte.d pltf. co.’s goods in any distinctive 
feature as te be calculated to deceive ; & 
there had been no infringoment of pltf.’s 
trade mark. The action wtis disruissea with 
costs. — Hampshire (F. W.) & Co. (1927). 
T/td. V, General Kai’UTine Syndicate, 
l.TD. (1930). 47 R. 1*. C. 437. ^ 


PART V. SECT. 6, SUB-SECT. 4.— 

A. (0) ii. 

b1. “ MuUol ** — “ Monttol.”] — Held: 
the words were not so similar as to bo 
likely to cause any ordinary purchaser 
to confuse goods marked or described 
as ** Miilsol ** with goods marked or 
described a *• Mousol.** — Mond Staf- 
fordshire Refining CX)., Ltd. v, 
Exxis Harlem (1920), 41 C. L. R. 
474 J 2 A. L. J. .308 ; [1029J Argus 
L. R. 03.— AUS. 


PART V. SECT. 5, SUB-SECT. 4.— 

B. (b). 

1271 Si. .) — Where goods are 

ordinarily sold by retail, a mere general 
resemblonoe with pltf.’s goods at a 
dSstanoe ts not enough to entitle him to 
snooeed in a possiog-off suit. The test 
which the ct. will apply is the pro- 


bability of confuKion at that dinUiiice 
which would ordinarily liiU*rveiit} 
between the purchaser & tho seller, or 
between the purchaser & the goods if 
they were placed upon Ibo cemntr^r.— 
h^SDAiLE V. Matthews Thompmun, I/rn. 
(1027), 28 S. n, N. 8. W. 1.0.— AUS. 

PART V. SECT. 6, SUB-SECT. 6. 

C. (b) i. 

1313 iv. A — WiiiTWoRTil Hej<- 

BERT, Ltd. V. Jamnadas Lkmchand 
Mkhta (1027), 1. L. R. 52 Bom. 228.- - 

IND. 

1313 V. .] — Harry Horne Co. 

V. Schwartz & 8o.v8, Ltd., ijh291 2 

D. L. It. 701; flO N. S. Ji. 510.— 

CAN. 

PART V. SECT. 6, SUB-SECT. 2.— A. 
1891 I. Potriy having no iniereat .] — 

13 


Applt. CO. was Miu i[iarinfuctufor of 
OnmgM Crush “ coneonUube, which 
is sold to bottiors. 'I’Iao coiiceutrato 
was used by tho botllcrH, In tUM'prdanco 
with a formula supplied by applt., in 
the preparation of a boverago called 
" Orange Crush," tho concentrate 
forndng less than 1 per cent, of tho 
niilsbed article. The beverage was 
HtjUl by tho botilei*H witldu their 
respective arwis to their customerH. 
Applt. Hued rcHp. for passing off under 
the name of " Orange Crush *' a 
beverage not manufactnred or sold by 
tlie opidt. as a bever.ige manufactured 
or «o1J by It ; — Held : applt. had no 
iegai interest In the (mslness saM to 
bo injured by resp.'s representations ; 
there was no connection between the 
commrxJity sold to tho public as 
'* Orange Cnuih." He applt. ’s buslneas 
excex>t that applt. supplied one of the 
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141SII* PmrUwdm — When ordered.] — Where 

a parasraph of the defence admitted the 
aelung By defte. of certain articles, an ord^ 
for further particulars of goods of which 
pltfe. cmnplained was refused on the ground 
that defts* must be presumed to have had 
knowledge of what they were soiling. Where 
pltfs. alleged that the carrying on of a trade 
over a long period of years by d(^a. was 
calculated to deceive, & that defts. had in 
fact deceived, particulars of the acts of actual 
passing off which pltfs. intended to rely on 
at the trial were ordered to be mven. — 
Jeybs Sanitary Compounds Co., Ltd. v. 
Phii^adelphus Jbybs & Co., Ltd. (1929), 
46 B. P. C. 236. 


1428. After this case add : — 

Commission — Evidence immaterial to issue 
pleaded.]— Evidence, No. 6269a. 

1481a. Strict proof required.] — Pltfs. were 

the registered proprietors of the trade mark 
Castrol ** in class 47. Deft., who owned 
a garage, sold there petrol & lubricating oil, 
but, if asked for Wakefield Castrol XL oil, 
said he did not stock it. His house was a 
mile & a half away & he got his wife to sell 
the very small amount of petrol Sc oil which 
might be asked for there. He took to the 
house two empty tins marked Wakefield 
Qastrol XL oil, from one of which he had 
blacked out the words “ Wakefield Castrol.” 
Pltfs., to protect their trade , sent out em- 
ployees to discover any dishonesty by the 
sellmg as their Wakefield Castrol XL oil 
of other XL oil. Two of their employees 
, called at deft.*B house, Sc after asking for Sc 
buying some petrol alleged that they asked 
for two pints of Castrol XL oil. Defts.* 
daughter, 14 years old, attended to customers 
& poured out of the tin on which the words 
” Wakefield Castrol ” were blacked out a 
pint. The supply then gave out Sc she 
asked in the house whether there was any 
more XL oil Sc was told there was not. The 
oil the daughter poured out was not Casti*ol 
XL oil, but XL oil of another name. The 
employees asked her to give a receipt Sc she 
made out one for one pint of oil 9d. The 
price Od. was substantially less than the 
price at which Wakefield Castrol XL oil was 
sold. She was then told she had not given 
a receipt for Castrol Sc was aeked to put the 
word Castrol on the recei^. She i^ded the 
words ” Castrol XL.** Pltfs. claimed an 
injunction against deft., his servants, Sc 
agents : — Held : it was necessary in trap 
order cases for a pltf. -to prove beyond per- 
ad venture his case, but that had not hei*e 
been done, as there was no suggestion that 
deft, had ever traded dishonestly at his 
garage Sc no proof that the daughter acted 
dishonestly i further, there was no evidence 
that a train was laid by deft, so as to enable 
an izmocent agent to commit something 
which* would amount to dishonest trading. 
Therefore no injunction could be grants 
against deft., Sc the action was dismissed 
with costs. — ^W akbfibld (0. 0.) Sc Co., 
Ltd. V. EussBaLL (1930), 47 E. P, 0. 478. 


1448. Add^ Atmofaiiion Stone X B« # Oo. 

V, Steelace Manutaotudng Oo. 46 

B.P. 0.192. 

1442a. .] — ^Pltfs., a German co., had for many 

years manufactured Sc 6old*magnetoB under 
the name ” Bosch ” Sc certain other marks 
such as Z.E.4.’* Before the war pltfs. 
formed a 6o. in America to make Sc sell 
magnetos, which co. was sequestrated in 
1917 Sc formed into the American Bosch 
Corpn. Since 1917 magnetos had been 
imported into this country, manufactured 
by the American Corpn. Sc bearing the word 
” Bosch ” as a part or the identifying marks. 
Pltfs. commenced an action against defts. 
to restrain them from passing off magnetos 
by using in connection with them the name 
” Bosch ** Sc such marks as “ Z.E.4.” : — 
Held : there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinguishing words, Sc accord- 
ingly the word “ Bosch ” when applied to 
magnetos was not distinctive of pltfs. ; Sc 
deft, was not intending to pass off magnetos 
.. not manufactured by pltfs. as manufactured 
by them. — Egbert Bosch Aktiengeseix- 
.schaft V. Cook (E. II.) & Co. (1930), 47 
E. P. 0. 462. 


1448a. .]— Hampshiicb: (F. W.) & Co. (1927), 

Ltd. V. General Kaputine Syndicate, 
Ltd., No. 1360b, ante, 

4- 

1468. Add, Annotation: — FoUd. Johnson & Son 
(Loughborough), Ltd. v. Puffer (W.) Sc Co. 
(1930), 47 E. P. 0. 95. 

1462a. .] — ^Pltfs. commenced an action asking 

for an injunction to restrain the defte. from 
passing off as & for their goods hosiery not 
Deing their hosiery by using upon or in con- 
nection therewith the word ” Trjnity ** or 
any other word only colourably differing 
therefrom. Pltfs. were the regi^red pro- 
prietors of a Trade Mark No. 321,009 rois- 
tered in 1910 consisting of the words Trinity 
Street, Street being in small letters, above a 
triangle within which was a monogram, Sc 
the word ” Brand ** below the triangle. On 
their hosiei^, however, they had used a 
mark consisting of the words “ Trinity 
Street Brand,’* above ” All Pure Wool piade 
in England,” the word ” Trinity ” being in 
large letters Sc the word ” Street ” in email 
letters. Sc against those words was ” Eegis- 
tered 321,009.” Defts.’ hosiery was dyed 
^ a firm, whose works were in Trinity Lane, 
Hinckley, Sc they put on a mark consisting 
of the words ” Trinity Dye Sc Finish,” above 
a shield containing a representation of the 
arms of the Borough of Hinckley : — Held : 
pltfs., having made a misrepresentation in 
the mark which they had used that it was a 
remstered trade mark, had diaentitl6d them- 
selves to relief Sc that the motion mujit be 
refused. The costs were ordered to be 
defts.’ costs in the action. — Johnson Sc Son 
(Loughborough), Ltd. v, Pueshb {WJ Sc 
Oo., Ltd. (1930), 47 B. P. C. 96. 


Insrsdienti ooatained in the finished 
ai^e, Sc thit of wa« not fufflotenc 
to ideatlfr the beverage epla to the 
public with the busliiefle of applt. so 
as to iufl^ the aseerttou that the 
oommodity sold to the puMio was the 


goods of applt. Obanos Orytsh 
(AosnuuA), Ltp.o. Qaainuux (IfiSS), 
41 C. L. R. 282 ; 28 8. R. N. 8. W. 
10 ; 4C N. 8. W. W. N. I ; 2 A. L. J. 
326 ; [1888] Argos h, R. 86.— AUS. 


FART V. 8SCT. 6, 8UBAB0T. 

S. (h). 

1460 L Use of letters RJBO— IFhsfi w 
ter to reW.l—AKORunas e. JAum 
anmiiAN Hi^RBSoMS &wmm 1j0>* 
(1827), 40C. L. B. 48<— AU8. 
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VU. Bbik Snda Nimai and DeaiciMU Oiiai 15S7ft^4B8ii^ 

iaar** — — — .] — ^Resps. had used for many been sold, Sc gave as damages 9 per cent* as 

years in India a ticKet containing a pictnre prodt on the remaining ^ per cent*, i*s» 

of a iotus dow^ Sc also a combinaton of Ks. 172,800. Applts. appealed : — Beld: the 

three marks, one of which also contained a injunction was rightly granted, but the 

picture of a lotus flower. Applts. had damages must be calculated by estimating 

adopted a ticket with a diflerent picture, the trade lost to resps. by reason of the use 

but also including a lotus flower, Sc a combina> of applts.* marks* A the damages should be 

tion of three mai&s similar in general appear- reduced to R8.67,000. — Juooi Lal-KaMXA- 

ance to resps.’ three marks, but with a rose pat & Juooilajl- Kamlapat Muxs op 

instead of a lotus flower. The ct. at AUaha- Cawnporr v. Swadeshi Co., Ltd. (1928), 

bad found that applts. had adopted these 46 R. P. 0. 74, P. C. 

marks fraudulently, Sc that they were cal- 
culated to lead to passing off, & granted an 1570 . Add, Annotaiions : — Apld* The Young Sid, 
injunction Sc damages. No case of actual [1929J P. 190; Co-operative Wholesale 

deception was proved. The estimate of Society, Ltd. v, Lally (1930), 23 B. W. C. C. 

damages in particulars to the plaint which 513. Retd. Brown v, Dagenham U. D. O. 

was verified by affidavit was Rs.25,000. (1929), 98 L. J. K. B. 605 ; Clark v. Urquhart<, 

^e ct. awarded damages on the following Stracey v, Urquhart-, [1930] A. C. 28 ; Lloyd 

basis: applts. were proved to have sold del Paciflco v. Board of Trade (1930), 46 

cloth bearing the marks complained of to T. L. K. 470 ; London Welsh Estates, Ltd. 

the value of Bs.3,200,000 ; the ct. assumed v, Philip (1931), 144 L. T. 643,; Midland 

that, if offered without these marks, only Employers’ M\itual Assurance, Ltd. v, Lewis 

40 per cent, of this quantity would have (1930), 23 H. W. (\ 192. 


Part VI.— Royal Arms. 

15Sga. Application for transfer to | As^ocn. r. Bloan, Imr (1931), 48 R. P. C. 

King’s Bench Division — For trial by Jury at 387. 

Assizes.] — Royad Wahrant Holders ( 

PART V. SECT. 6. SUB-SECT. 7,— 
P. (0). 

1659 m. - Ji7noT Lai.-Kama- 

T.APAT V. SWAURSIU MlU^ Co.. LTP, 

(1928), L. a. r>n jum. App. ind. 


PART V. SECT. 6, SUB-SECT. 7.— 
F. (b) U. 

1688 1. Whether ararUed — Jieasonafde 


prnhahUUv of damage to be Rhoum .] — 
BREWSTER Transport Co. v, Hoc'Kr 
Mt. Tours 6 l TRANSPOirr Co. (Alta.), 
[192«] 4 D, L. H. 413.— CAN. 
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CaMllS. 


English and Emfibb Diassr Sdfplenbnt, 


TRAMWAYS AND LIGHT RAILWAYS. 

Part I. — Tramways. 

115. Add, Annotaiion : — Generally, Refd. Oxford Corpn. v, Oxford Electric Co. (1930), 143 L. T. 677. 


PART I. SECT. 8. SUB-SECT. 4.— A, 

i. Extent of obligation to repair ,] — 
Tho Hobart Tramway Company's Act, 
3 884, by sect. 15 (2), requires tbo 
Hobart Corpn. as tho successor of tho 
Tramway Co,. “ to cause the place 
whero the road is opened or broken up, 
to be fenced & watched, 8c to be 
properly lighted at night where this 
Is necessary for the public safety " : — 
Held: tho qualihcation expressed by 
the words ** where this Is necessary/* 
etc., extends, to tbo whole sub-sect. — 
SBYikfotJR r. Hobart Corpn., 22 
Tas. L. R. 40.— AUS. 

PART I. SECT. 4, SUB-SECT. 8. 

m 1. Whui amonniH to breach .] — 

Claboow Corpn. p. Strathbrn, [1029] 
S. C. (J.) 5.— SCOT. 

> 

PART IV. 

h (p, 305) 1. .1 — A street railway 

company operating wii.hln a province. 
orfginaUy Incorporated by a provincial 
le^slntui'c, but whose undertaking was 
suDSoquenUy declari^d by a Dominion 
Act t(f be a work for tho general advan- 
tage of Canada, is not eubjoot to the 
lurisdlotion of a public service com- 
mission created by the province, but 

t. he execution of Its powers is, by the 
provisions of tho Railway Act, within 
tho jurisdiction of tho Hoard of Rail- 
way Comrs. for Canada. — Qur.nico Rv. 

& Power Co. v. Montcalm 
Land Co.. [1928] 1 D. L. R. 143 ; 34 
Can. Ry. Cas. 275 ; [1927] S. 0. R. 
645.— CAN. 

tt (p. 395) f. Exemption — Con.* 

tract of agreement.] — In an action to 
recover from deft. on. cortAln fees 
alleged to bo payable under a bye-law 
of pltf. corpn. passed luidcr Public 
VohloloB Act, R. S. O., 1927, s. 4 : — 
Held : an agrooment for oxomptlon 
from taxation applied to tbo operation 
of vehicles partly within fic partly 
without the city. — Ottawa v. Oitawa 
KLKO'niio Co.. [1930] 1 D, L. U. 561 ; 
30 C. R. C. 3 92 ; 01 O. L. R. 537,— 
CAN. 

ff (p. 300) I. .P-Stmons r. 

'WrNNiPF.o Elec. Co.. [19281 1 D. L. R. 
169 : 37 Man. L. R. 170; (19271 3 
W. W. R. 660 ; affg. S, C. euh noin. 
Winnipeg Er.F.c, cr>. v. Bymons, [1929] 
2 I). L. R. 197; [1928] S?. C. R. 027.— 
CAN. 

11 (p. .300) li. — IMouoAN 

u. BnmflR CoLU^rntA Ki.ErTUic Hv - Co. , 
[19.301 2 W. W. R. 770: 4 D. L. R. 
30 ; 42 B. C. R. 382.— CAN. 

IT (p. 306) ill. .] — Ahj?n r. 

Edmonton (City), [19301 2 W. W. R. 
26; 3 D. L. R. 639 : 37 0. R. C. 23 ; 24 
Alta. L. R. 458.— CAN. 

IT (p. 366) iv. .]— HeW ; 

It was tho duty of defts.’ motorman to 


take 6,11 precautions to avoid a dan^r 
which was reasonably to bo antici- 
pated : but ho could not have antici- 
pated that the driver of the automobUo 
which he saw In front of him was going 
to run her vehlolo out from the kerb 
so as to bo in bis way, & when he sew 
that an accident was Imminent ho did 
everything possible to prevent a 
colUrton. — Maloney v. Hamilton St. 
n. Co.. [19301 1 D. L. R. 208; 36 
C. R. C. 21 1 ; 64 O. h. R. 444.— CAN. 

IT (p. 366) 1. .] — Mercer 

V. British Colttmbia Electric Ry. 
Co., [19311 1 W. W. R. 660.— CAN. 

aaa (p. 366) I. .1 — 1 >Ronek 

V. Winnipeg SELiaiur & Lake Winni- 
peg Rt. Co., [19281 2 D. L. R. 725; 
[1928) 1 W. W. R. 857 ; 34 Can. Ry. 
Cas. 201 ; 37 Man. L. R. 320 ; revsd. auJ) 
norii. Winnipeg, Sejmciiik & Lake 
Winnipeg Rr. Co. u, Pronek, [1929] 
2 D. L. R. 81 ; S. C. R. 314; 35 Can. 
Ry. Cas. 124.— CAN. 

oaa (p. 360) 11. Tho 

duty of a railway co. towards its 
passengers for hire Is to take reason- 
able care, lueluding in that tho use of 
skill & foresight, to sec that Its carriages 
ore reasonably safe for persons using 
them in tho ordinary oustomai'y 
manner & with reasonablo care ; but 
this docs not mean that the co. shpuld 
be held to have absolutely warranted 
their safety. With respect ta the 
oonsl-nictlonal typo of iho steps of 
street railway cars, tho duty of the co. 
under tho above rule Is fulfilled when 
it purchases from tho best manu- 
facturers equipment of tbo type 
customarily used for that trafhe or 
Itself nmnufnctnres such equipment 
in acctmlaiico with tho design enstom- 
arily employed by street railway 
companies ; provided, of course, tbex’e 
Is no special defect in tho individual 
car in question. — Gerrie v. Sabka- 
'I'GON, City of. [19301 2 W. W. R. 625 ; 
4 D. L. R, 643.— CAN. 

hh (p. 367) I. Slippery step .] — 

Chippendale v. Winnipeg Ei-ec. Co., 
[19281 1 D.L.R.920; [1928]! W.W.R. 
238 ; 37 Man. L. R. 207.— CAN. 

hh (p. 367) 11. ^ Displacem^ of 

PEG ELRfrrRir Co], [19281 3 D. L. R. 
570; [1 928 12 W.W.R. 601 ; 34Can.Ry. 
Cas. 267 ; 37 Mon. L. R. 412; rersif., 
fntb nom. Winnipeg Electric Co. v. 
Zetdel, [19291 3 D. L. R. 610 ; S. C. R. 
538.— CAN. 

U (p. 367). Affd. snhnom. Winnipeg 
EiJccTRir Co. V. Scott, [10281 2 D. L. R. 
420 ; [1928] S. C. R. 62 ; 34 Can. Ry. Cos. 
2C0.— CAN. 

00 (p. 307), Hevsd, fmb nom. Winni- 
peg Electric Co. v. Odkoaard, [1928] 
2 D. L. R. 297 ; [1928] S. C. R. 192.— 

CAN. 


oo (p. 367) I. Starting car before 

passenger seated.] — The erldenoo 
showed that a female passenger entered 
a street car in the winter^ season. Sc 
that there was water, snow & slush on 
the floor of tho car at the time. While 
pltf. was in the front vestibule of tho 
car, tniug carefully to reach a seat, 
the operator of the car suddenly. Sc 
before pltf. had reached a seat or a 
position of safety, started the car. 
Pltf. was thrown down & her leg 
broken : — Held : tho operator, know- 
ing the condition of the floor of the car, 
was negligent. — Gliok v. Nova Scotia 
Tramways 8c Power Co. (1928), 60 
N. S. R. 198.— CAN. 

00 (p. 367) ii. CoUicion with 

aiUomohile — Injury to plaintiff by atdo- 
moWlc.]— A thonas v. Ottawa Ei.ec- 
TRio Ry. Co., [19311 S. C. R. 139 ; 2 
D. L. R. 473.— CAN. 

oo (p. 367) ill. Misleading notice 

in car.l — Pltf., a passenger in a street- 
car operated by doft. Commission, was 
injured by a fall from tho car & sued 
the CommlsHion & a taxicab co. for 
damages. Pltf. was standing on the 
treadle of the car, when the emergency 
brake was suddenly applied Sc she was 
thrown against tho exit door which 
opened 8c she fell into tho road : — 
Held : tho notice “ Do not stand on 
tho treadle unless you wish to leave the 
car ’* was au Invitation to stand on it 
If one wished to leave tho car, & implied 
that it was a proper & safe place to 
stand whilst tbo oar was in motion. 
Tho Commission was thcreforo liable 
for negligence. — Morton v. National 
Taxi, Ltd., & Toronto Transporta- 
tion Comahrsion, [1930] 4 D. L. R. 
785 ; 6C O. L. R. 3.— CAN. 

tt (p. 367) i. .] — Spxmi Aus- 

tralian Raii.wats Comrs. v. Barnes 
(1927), 40 C. L. II. 179.— AUS. 

■a. Agreement hetueen sired raUway 
tS: municipality — Not enforceable by 
private individual.] — Erp. New Bruns- 
wick PovTEU Co. (N. B.), [1928] 1 
D. L. R. 332.— CAN. 

sb. Ontario Hailway Act, 1913, 
8. 246 — Not applicable to taUway 

declared to he for general advantage of 
Canada.] — Held: the railway being 
one of Dominion status, s. 246 has 
no application in so far as it is sought 
thenmy to impose au obliMtion on 
tho municipality to assume the owner- 
ship of tho railway or in default submit 
to tho continued exercise of the oo.'s 
urivl legos, nortrtthstandlng the expira- 
tion of Uio term of the franchise. — 
Merritton V, Niagara, St. Cath- 
erines & Toronto By. Co., [1931] 
1 D. L. R. 371 ; 65 O. L. R. 663 ; 
affd., [19311 2 D. L. R. 101.— CAN. 
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TRESPASS 


Vol. XlUL Cases S0-a62ft. 


Part I. — In 

50. Add, CiicUiona : — svb nom. Bioos v. Grben- 1 
" PlKr.D & Benoeb, 8 Mod. Rep. 217 ; stih nom. I 


General. 

Briggs v, Greinpeild & Bknoer, 1 Btra. 

010 . 


Part II. — ^Trespass to Land. 


286. Add, Annotation : — Refd. Callard v, Boeney, 
[1930] 1 K. B. 353. 

247a. Holding public meeting on private land.] 

— Pltf. CO. was formed to acquire & did in 
fa<;t acquire land at H. to bo laid out as a 
garden city under & by virtue of powers con- 
ferred by a private Act of Parliament. The 
rosids in the garden city were vested in the 
pltfs. & were to remain so vested until made 
up & taken over by the highway authority. 
Deft, gave notice that he intended to hold an 
open air meeting 5n the neighbourhood of a 
church on pltfs.* proi>ei’t.y at the junction 
of two roads. These roads were not barred, 
but notices had been posted upon them 
announcing that they were private roads. 
They were not dedicated to the public, nor 
had they been taken over by the highway 
authority. Pltfs. having sought an injunc- 
tion : — Held : it being clear that there was 
no public right of way along the roads in 
question, it was unnecessary to disciii»s the 
question about any right of bolding a meeting < 
at the junction of the roads, Sc pltfs. were ! 
entitled to an injunction. — Hampsteaj> ; 


Garden Suburb Tru.st, Ltd. v. Denbow 
(1913), 77 J. P.318. 

258. Add, Annotatwn : — Refd. Grant v. Derwent 
[1929] 1 Ch. 300. 

308a. No right to set up jus tertil.] -In an action 
of trespass a deft, cannot sot up a jtis tcriii 
against a possessory title. — N iohotjls v. 
Kuy Beet Sugar Pactury, 11931] 2 Oh. 84 ; 
100 L. .T. Ch. 259 ; 1 1.5 L. T. 113. 

362a. — Repair. ] To an action on the 

case for prostrating )>ari;, A building on pait, 
of a wall. A laying rnnterials on a close, in 
which wall A close idtf. was inLu'esticd as 
reversioner, deft, plirudod tliat his own 
dwelling-house, whi'dt he was repairing, 
accidentally A without Ills default fell upon 
the wall iv threw it down, A- that after- 
wards, A before action bi ouglit. Sc witliiri a 
reasonable time, deft, caiefully, at his owm. 
expense, orect(Hl Sc built the said ^vall upon 
the said close, A, in »Sc> about such erecting Sc 
building, necessarily Sc unavoi<lab]y com- 
mitted the grievance's, ot/C., doing no un- 
necessary darringe, etc., A thereupon A tiien, 


PART I. SECT. 1. 

22 i. Jnif'rference with super - 

incumbmt air — Bodits traveraing air 
laittioiU touching ground — Bullets .] — 
Deft.., who at the time wafl njiou his 
own property, fired a bullet from a 
rifle at & killed pitf.’s cat which woa 
then on a shed on the adjotnlnfi: 
property oocnpied by pltf. The Judffo 
directed the Jury that deft, had com- 
mitted a trespass for which he was 
liable In damages to pltf. : — Held : 
the direction was right. — Davtfh v. 
Bent^isok, 22 Tas. L. R. 52. — AUS. 


PART 11. SECT. 8 , SUB-SECT. l.—A. 

62 XX. . — Hollinobwortu 

& Whitney. Ltd. v, Wright, 11930] 
3 D. L. R. 996.— <3AN. 

b 1. Lease Iry committee — 

Trespass by owner.] — Pearson r. 
Duke. [1Q311 2 W. W. R. 442.— CAN. 

PART II. SECT. 8 . SUB-SECT. 4,— A. 

sa. Loeaiee of Crown lands.] — Haaim 
V, KROBnoACK & Co., Krokback 

& Oo. (1928), 34 O, W. N. 81 ; affg., 
11928] 2 D. L. R. 389.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 

H. (a). 

q h .] — A painter em- 
ployed under a contract with a firm of 
mannfaotnrerB. painted on the wall of a 
shop occupied by a tenant an eulver- 
tising sign. Ho did the work with the 
permission of the tenant, being under 
the Impression that the tenant was the 
owner, tk here presented to his em- 
i^oyere that he had the owner*8 per- 
mtaplon. In an action by the owner 
of the property claiming damages 
against the prater Sc bis emjdoyen 


f/cld : the owner was iuiriticd to 
(Inmagos against both defts., tlic matter 
complained of being of Huch n per- 
maiiont nature os to cause Injury to 
the reversion. — BiRTOHNKi.l.e. \V ai.kku 
(Fred.) & Co. Ptv., Ltd. (1930), 
Argus L. 11. 176. — AUS. 

PART II. SECT. 6, SUB-SECT. 6.-B. 

I<p. 400)1. .1 — On an appeal 

Pom a Judgment whereby pltf. In arj 
ctlon for trespass wo.s awarded vindic- 
Ivo damages in. addition to Hpeclol dam- 
gcR. held that. In vliUv of deft.’a poi-Hist- 
nre in trespassing in defiance of pltf.’s 
cquestAi to desist , his violent & abunlvo 
omiuct lownrds pltf., Sr tlnj pnr- 
IcuJarly injurious & malicious manner 
n which cxjrtalo of the trespasses were 
lommltted. the allowance of vindictive 
lamages was Justified Sc tJie amount 
hereof should net >)e reduced.;-- 
JpKvrBR tj. Grant. [1928] 1 D- L- 
120 ; [1928] 1 w. W. R. 100 ; 22 Bask. 

R. 36.5.— CAN. 

b (p. 401) 1. — - Depreciation in 
'alue of property — I'^nlaw/ol removal 
tf remains of building.]-- SiMos r. 
^ASTONGUAY, [1931] 2 D. L. R. 7.i. 

;an. 

PART II. SECT. 6 . SUB-SECT. 2.— B. 

•0. Possession of moBier.y—Tho pos- 
leasion of o mother will not be oon- 
ddered tortious as agalnid the heir, 
wing her own child, but will rather be 
reated as the possession of a ^i^jan, 
—Poe d. Hoak v. Empky (1834), 3 
3. S. 488.— CAN. 

PART II. SECT. 6 , SUB-SECT. 3.— B. 

■d« Lonff possession of easement. ]r^ 
Brown f>.*^STBEET <1844), l L. C. R. 
124.— CAN. 


PART II. SECT. 6 , SUB-SECT. 6 . 

0 i. moneys pay- 

able umlt r nn figTecmcnt for the sale 
of land were assigruMl to deft, bank, 
Cc the purehas<?r, wlio was in posHeflsIon 
iS: hud defanltod in Ids payments, 
ngrt'cd Willi the bank to pay over Ui It 
the proceeds <»f the crop on the part 
of tb<» land which hod been broken but 
had not been suniincr-fo flowed for 
se veral years, & also ngre^ed to sunimcr- 
fullow if without delay. He, however, 
imvlng ncgh*cU‘.d to sunimer-fallow It, 
although the bank told him that If be 
did not do so It would ; having 
failed to ctnry out a promise glviui by 
him to the weed inspector to plough 
under the weeds, one O., acting 
under Instructions from the liank, 
ent«;red on fhe land A Jiad ploughed 
under the weeds on a fiart of It when ho 
was orrlercd by the puiolni^er : — 
Beld : the bank A C. were liable to the 
purchaser for damages for trofcfliass. 
The bunk was not in the position of a 
person who has a rlgiit to abate a 
nuisanoe with or without notice even 
If a ntilH»»nce oxishid ; nor. In the 
abwmce of a contract giving It a right 
of entry, had It a right to enter on the 
principle that It was entitled to pre- 
serve Its securitv or prevent Its Impalr- 
Tperit : & the evidence did not support 
a finding that the entry was by leave Sc 
licence*. — Royal Bank of Canada v. 
Bendtkpkn & IRKLANI), fl928j 2 
W. VV. It. 27.— CAN. 


PART II. SECT, 6 . SUB-SECT. 9. 

•f. Mistalm as to land entered upon .] — 
MUNRO V. PlNDEB LUMBER & MlU.IKa 
Co. (1925). 62 N. B. R. 487. — CAN. 



ChMW Bifniffi Big^bs^ 

to wit at the times wh^ etc., at his own acUoa^—TAYLOR v. BmmMJL <1845), 
expense, repaired all dama^^ sustakied by Bow. & L. 161 1 7 Q. B. 684 ; 14 L. J. h, B. 
pltf. by reason of the grievances, etc. 301; 6 L. T* Q. S. 214 ; 9 Jut. 1086 ; 115 

Held: on demumr, no answer to the B. E. 629. o 


Part III. — -Trespass to Goods. 


448a. Bottles marked with name of plaintiff — 
Refilled by defendant.] — Applts., who were 
manufacturers of aerated water, marked 
their name on the bottles Sc claimed an 
exclusive right of property in them. Besp. 
was a grocer who bad no contractual relation- 
ship with applts., Sc he had in his shop a 
soda fountain by means of which he supplied 
customers with aerated beverages for con- 
sumption off the premises. The customers 
had to bring a bottle or other receptacle, & 
in practice resp. filled it without examination 
Sc without inquiring into the customer’s 
right to use it. Occasionally applts.’ bottles 
were used in this way. In an action by 
applts. against resp. to restrain him from 
receiving from customers bottles marked 
with applts.’ name for the p\u^ose of Ailing 
them with beverages ; — Held : there was no 


duty on resp^ to ascerttun which bottles were 
applts.* property, Sc the action failed. 

As in the particular case the requests to 
fill the bottles were in the nature of a trap 
order & were made with the authority of 
applts., no case of trespass was proved Sc 
for this reason the action failed {per Cub.). — 
Lbitch (Wiluam) & Co., Ijtd. v, Leydok, 
Barr (A. G.) Sc Co., Ltd. t?. Macoboohegan, 
[1081] A. C. 90 ; 100 L. J, P. C. 10 ; 144 
L. T. 218 ; 47 T, L. B. 81 ; 74 Sol. Jo. 
836, H. L. 

661. Add. Citafiona : — avb noin. Biggs v. Bengbb, 
2 Ld. Baym. 1372 ; aub nom, Bkiqos.v. 
Grbinfbild Sc Bbnoer, 1 Stra. 610. 

655a. Trap order.] — ^Lbitch (William) Sc Co., 
Ltd. V, Leydon, Barb (A. G.) Sc Co., I/td. 
V. Macoboohboan, No. 448a, arUe, 


Part IV. — ^Trespass to the Person. 


788a. .] — li A., having no 

Tight to apprehend B.. direct a police officer | 
to take B., Sc he do so, B. may maintain an 
action for false imprisonment against A. ; 
but if A. merely make a statement to the 
officer, leaving it to him to act or not as he 
thinks proper, &. the officer then take A., 
B.’b remedy against A. is, if any, by action 


on the case. — Hopkins v. Crowb (1880), 7 
C. Sc P. 373 ; 178 E. B. 160, N. P. ; aubae- 
queni proceedinga, 4 Ad. Sc £1. 774. 

Jnnofaiimjt : — Distd. HadBon v. Howard (1837), 1 Jur. 656 . 
Retd. KIne v. Krershed (1847). 10 Q. B. 143: Read v. 
Coker (1853), 13 0. B. 850 ; DeroOourt r. Oorbishley (1855), 
1 Jut. N. S. 870. 


PART III. SECT. 1. SUB-SECT. 1.— 
B. (a). 

433 i. AocidetUdl act — Arieinff frovi 
ficoUoence — Ship.] — Woi.vtcrinb S.S. 
Co. V, Oanadtan Dredoino Co., 
nOSOJ 4 D. h. E. 684 ; 05 O. L. R. 
641.-~CAN. 

PART 111. SECT. 6, SUB-SECT. 8.— B. 

q I. .1 — In an aoUon for neffli- 

genoe canelng damage to goodB fbe 
meaftnro of damasrea la the depreotatlon 
in the ralne of the gooda aa the roault 
of the at'ddent.-- -CopujT v, Finkei.- 
STEIN. 119881 8 D. L. R. 671 ; C1928] 
3 W. W. R. 89.~<JAN. 

PART IV. SECT. 1, SUB-SECT. 5.— D. 

644 vll. ^.1 — ^McNeill v. Hnx 

(Saak.), U9291 8 D. L. R. 290.— CAN. 

PART IV. SECT. 1, SUB-SECT. 6.—F. 

ap. Aetautt by bailiff — Independeni 
comraeior,] — Deft. oo. anthoHaed deft. 
B., who oanied on buslneMi aa a 
Uoonaed bailiff, to aolse a motor oar 
under a oonditlonal aale agreement. 
In the course of the aolsnre B. broke 
open pttf.*B garage, 8c assaulted pltf. 
uamagoa were awarded pltf. agidnat 
both defta. The o6. appealed . — 
HfJd : the bailiff was an Inaejpeudent 
oontraotor A the oo. was not Uable. — 
Homan e. Motortar Loan Oo,, Ltd., 
8c Burns. riSBOf 1 W. W. B. 778 ; 8 
B. L. H. M6 : it B. a R. 457.— CAN. 

PART IV. SECT. 1, SUB-SECT. 7. 

I, provocaiUm to asmvlt.J 

— On appeal from a iiidgment for pltf. 
in an action for aaaanlt the damages 
were reduoed to flO. the apuralt havinir 
been merely a teohnioai one, whtoo 
apparentlr Add be«ci courted by pltf. 


with a view to an action for clainagos. — 
Hodokinson V. Martin, [10281 3 
W. W. R. 763.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

781 i. Charge made to 

police officer — No furtlter action by 
defendant.] — Mann v. Rarmussen, 
n 0281 8 D. L. R. 319 ; 928 J 2 W. W. R. 

278 : 23 Alta. L. R. 515.— CAN. 

781 It. Incorrect repcHHon 

of statement made by defendant causing 
arrest .] — Sparks v. Jobjcph (1858), 
7 c. p. 69.— can: 

e I. — — Detention ttfithoiU formal 
arrest .] — A felony having been com- 
mitted. a olvlo goard reoueRted the 
two pltf a., whom he auapeoted of com- 
plicity In the crime, to m to the olvlo 
guarda* barracks, wfaiob pltfa. volnn- 
tarlly did. When they reached the 
barrseks they were questioned by 
deft., the Chief supoiintendont of the 
civic guards for the county, 8c were 
then detained in the barracks while 
the guards were endeavouring to pro- 
cure evidence. They were not charged 
with any crime, nor w^re they formally 
arrested. They were detained in the 
barracks from an early hour of the 


Held : the detention of pltfs. amounted 
In law to Imprisonment. €Ui It was a 
total restraint of their liberty imposed 
on them by the action of the Guards. 
It waa the duty of deft., as the of&cer 
responsible for such detention, to have 
brought pltfs. before a peace comr. aa 
soon as he reasonably could. Aooord- 
ingly, aa he did not do so, he wa^ liable 
to pltfs. In damages in respect of the 
period that elaps^ between the time 
when deft, could reasonably have 
brought pltfs. before a peace oomr. 8c 
the time when he in fact did so.— 
Dunne v. Clinton, (1930] I. R. 366. — 
IR. 

0 li. Svbmitting to be eearehed,] 

— Pltf. when shopping In deft**a store 
was wrongly accused by a house 
detective of theft. A. in order to prevent 
the necessity of actual force being used 
or the creating of a scene, went at the 
deteotiye*8 request with her A the 
latter's assistant to a roonr where he 
was Bearded : — Held : deft, was liable 


quenoe of a iettar of oompiatnt from 
their aolr.. they were formsjlj arrested 
A ohmged’ with the crime A brought 
before a peace oomr., who remanded 
them on ball to the next district ct. 
At that ot. the charge was dismiseed. 
It was admitted that pltfs. could have 
been brought before a peace comr. on 
either of the two days during wtdeh 
they were detained. Each of pltfa. 
toon brought a oivU hlU agatnat daft 
ror damages forYaiae Imptlaonment : — 
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B. O. R. 128.— CAN. 

PART IV. SECT. 2. SUB-aOSOT. 2. 
ta. ITaritmf issiied in course of duty 
—By derk of couri-^No 
NaltT e. HOWBXX (1829), S. A. YL 
23.— AU2. 

PART IV. iBCfr. 2. 4 ^ 

■■s'A.'(a).' ■■ 

766 L Arresi on cM 
DefscHee affIdavU to bM 



IcLXUa. CaaM 8»~M^ 


TROVER AND DETINUE. 

Part II. — Liability for Conversion and Detinue. , 


M* Add, Annotation : — ^Apprvd. OaJdey v, Lyster, 
[1931} 1 K- B. US. 

too. Add, Annotation : — ^Apprvd. Oakley v. Lyster, 
[1931] 1 K, B. 148. 

102* Add. Annoiationa : — Consd. Fenton TextOe 
Assocn. V, Thomas (1029), 45 T. L. R. 264. 
RetiL Leitch (vWilliam) & Co. v. Loydon, 
Barr (A. G.) A Co. v, Macgeogbegan (1930), 
47 T. L. R. 81, H. L. ; United Fruit Co. v. 
Frederick Leyland & Co. (1930), 47 T. L. B. 
33. 

j[ 05 ii, ] — There may be a conversion of 

goods even though deft, has never been in 
physical possession of them, if his act amounts 
to an absolute denial & repudiation of pltf.’s 
right. — OAKiaY V. Lyster, [1031] 1 K. B. 
448 ; 100 L. J. X. B. 177 ; 144 L. T. 363, 
0. A. 


139. Add. Anyiotation : — ^Retd. Spyei* v. PhlUipson, 
[1931] 2 Ch. 183.; 

142. Add. Annotation : — Reid. Leitch (William) 
A Co. V. Leydon, Barr (A. Q.) A Co. v. 
Macgeoghegan (1930), 47 T, L. R. 81. 

156. Add. Annotation : — Refd. Buller A Co. V. 

Brooks (T. J.), Ltd. (1030), 142 L. T."676. 
188, Add. Annotation : — Refd. Simpson v. 

Maurice’s Exors. (1929). 14 Tax Cas. 680. 
200a. Bill Indorsed to agent (or account of 
plalntifT — Deposit by agent to secure advances,] 
— Tkeuitf^l V. Bamandon (1817), 8 Taunt. 
100 ; I Moore. C. P. 543 ; 129 K. R. 320. 
Avywfuiim/* Apld. KvauH v. ICyinor (18H0), 1 B. & Ad. 
528. Refd. Wookey v. I'olo (1820). 4 B. & Aid. 1: 
Sljrourntiy r. Lloyd (1828). 8 li. C. 022 ; Bank of Bonaal 
V. Maclood (1819), 5 Moo. Ind. Ar»p. 1. 

245. Add. Amwiaiion : — Refd. Re Mason, [1929] 
1 Ch. 1. 


Part III. — Enforcement of Liability. 


488, Add. Annotation Reid. Smart Bros. v. Holt, 
[1929] 2 K. B. 303. 

508, After this case add 

Contract for whole crop — Sale»of part of crcp j 
to third party.]— Injunction, No. 86Sa, 
ante. 

579. Add. Annotation : — ^Refd. Banco de Portugal 
V. Waterlow A Sons, Ltd. (1931), 47 T. L. R. 
359. 

662. Add. Annotations Refd, Re City Equitable 
Fire Insurance Co. (2), [1030) 2 Ch. 293; 
jRe Fenton, Ex p. Fenton Textile Assocn. 
(1930), 09 L. J. Ch. 368. 


653a. What must be proved.]— Mnxs v. Graham 
( 1804), 1 Bos. A P. N. K. 140 ; 127 E. R. 
413. 

Annotations: — Refd. Olodstano v. HotvRt (18HI), 1 Tyr. 

445 ; Whitehead v. Harrison (1«44), « Q. B. 423. 

653b, Proof of taking: — What amounts to.]— Trover 
for bricks. Evidence that men fetched them 
away, saying they were ordered by deft., 
A evidence that the cart they took them In 
had on it the same name as deft..*s, is not 
evidence to go t.o the jury that deft, took 
them away. — EvRHre.ST v. Wood (1824), 1 
C. A P. 76 ; 171 E. K. i 108, N. P. 


PABT II. SECT. 1, SUB-SECT. 1. 

08 I. Mrre deprivation of posses- 

ttUm not sufftHent.h-‘'ln onier to Riipport 
an action for conversion there must w 
an element of wrong ; the mere fact of 
poeeesidoti of the goodJii by the deft, is 
not fuifflcienl. — B all v. Sawvkr- 
Massbt Co., Lto. ^osk.), 4 

D. L. R. B23 ; 2 W, W. R. 582.— CAN. 

PART IL SECL l^^SUB-SECT. 2.— 

181 L /ntermedeainaufitA t/oods dU- 
(mined.l-^MoRT v. Babnbs, [1028] 
V. L, B. as,— AUS. 

part n. SECT, 1. SUB-SBCT. 2.— B. 
fa. UnfuatifiabU deUmion bp pbHoe 


O ffleer. ) — B ARHKIT v. O A LLA OTfKB 
(1928), 28 8. U. N. S. W. 649 ; 45 
N. S. W. W. N. 154.— AUS. 

PART III. SECT. 2. SUB-SECT. 

371 II. .) — In an action for 

damages (or the converwlon of gomle It 
iB liieumlmnt on pitf. to provo iKjvond 
a donht title In himself & the right of 

Kk)T. flOaOl S. C. R. ld« : I U; V* 
995: affg., [1929} 1 P. h. R. 951 ; 1 
W, W. R. 694; 38 Man L. R. 160; 
rww., fl928J 2 W. W. 11. 240.— CAN. 

PABT UI. SECT. SUB-SECT, 1.— 
B. (k). 

APAMS, 


h L 


“.I— Baxter 


(1930] I P. L. K. 278.— CAN. 

PART Iir. SECT. 8, SUB-SEOT. 1.— 
0. (b) 1. 

674 iv. .1— W here pltf. haa 

tb« ImmodlaLj right to the poHaoaalon 
of goodH, the propel luovsmv of 
damitgoB In an action aMtriHt the Bberiff 
for wrongfully taking loeni in the vahio 
of tho goodn at fho tluwj of the con- 
vernlon, though they were taken under 
an oxecuthm agtilnHl u peraoti who had 
periorrned lalHiur upon them, St for 
whirh pltf. would bo hound to account 
to Huoh peiDQu. — R ankin v. Mitchell 
12 N. D. R. (1 Han.) 496.— 
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Ouw 1^—487. ENOuffla: and Empibe Digest SuppiiEMBiirr. 

TRUSTS AND TRUSTEES. 


Part I.- 

8. *Add, Annotation : — Refd. Cotton v, Heyl, 
[1930] 1 Oh. 610. 

18. Add, Annotation : — Generally ^ Retd. Re Blake, 
Re Minahan's Petition of Right (1931), 100 
L. J. Oh. 261. 

89. Add, Annotation : — Refd. Blackwell v. Blaclc- 
weU, [1929J A. 0. 318. 

04. Add, Annotation: — Consd. Re Franklin & 
Swathling’s Arbitration, [1929] 1 Oh. 238. 

166. Add, Annotation : — Refd. Perrin v, Dickson 
(1920), 46 T. L. B. 621. 

805. Add. Annotations : — Generally ^ Refd. Re 
Hood, Public Trustee v. Hood (1930), 143 
L. T. 601 ; Re Schoales, Schoales v, Schoales, 
[1930] 2 Oh. 76; Keren Kayemeth Le 
Jisroel, Ltd. v. I. R. Comrs. (1931), 47 
T. L. R. 461. 

401a. ** On the understanding.*’] — Where a will 
which named no exor. nor trustee dii'ected 
* that the estate, under £300, should be given 
to testator’s wife in trust for two children on 
,tho understanding*’ that testator’s father 
provided for the wife so long aa she retained 
her present name, the ct. b& d on motion that 
the condition had no testamentary^ value, & 
made the ^rant of letters of administration 
with the will annexed to the widow as bene- 
ficially entitled. — Re Dulson (1929), 140 
‘ L. T. 470 ; 46 T. L. R. 228. 

44)9a. ,] — Testator, being entitled to two 

leasehold houses situate at P. & at R. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should elect, for her life, without the 
payment of any rent : — Held : the widow 
must elect between the two houses, & could 
not enjoy both. — H arby v, Moore (1860), 
3L.T. 209; 6 Jur. N. 8. 883. 


-Trusts. 

416. Add, Annotation : — Refd. Blackwell v, Black- 
weU, [1929] A. 0. 318. 

421. Add. Amwiation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

427. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

428. Add. Citation 140 L. T. 369. 

488. Add, Annotation : — Apld. Re Villar, Public 
Trustee v, ViUar, [1929] 1 Oh. 243. 

451. Add. Annotation : — Refd. Blackwell v, Black- 
weU, [1929] A. 0. 318. 

458. Add. Annotation : — Consd. Blackwell v. 
BlackweU, [1929] A. 0. 318. 

460. Add. Citations :--affd. [1929] A. 0. 318 ; 98 
L. J. Oh. 261 ; 140 L. T. 444 ; 46 T. L. B. 
208 ; 73 Sol. Jo. 92, H. L. 

461. Add. Annotation : — Consd. Blackwell v, B.lack- 
well, [1929] A. 0. 318. 

462. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. 0. 318. 

468. Add. Annotation : — FoUd. Blackwell v. Black- 
well, [1929] A. C. 318. 

464. Add. Annotation : — Dlstd. Blackwell v. Black- 
weU, [1929] A. C. 318. 

465. Add. Annotation : — Refd. BlackweU v, Black- 
weU, [1929] A. C. 318. 

478. Add. Annotaiio7i : — Refd. BlackweU v, Black- 
weU, [1929] A. C. 318. 

479. Add. Annotation : — Consd. BlackweU v. Black- 
weU, [1929] A. 0. 318. 

480. Add. Annotation : — Consd. BlackweU v. Black- 
weU, [1929] A. 0. 318. 

484. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. O. 318. 

487. Add. Annotation : — Refd. BlackweU v. Black- 
weU, [1929] A. C. 318. 


PART 1. SECT. 8, SUB-SECT. 1.— 
A. (»). 

87 XV. .] — Parties taking a deed 

from a person standing in a’ dduclorr 
relation acquire no title If the clrcum- 
stances should have put them upon 
inquiry. Neither the Xlegintry of 
Deeds Aot nor Statute of Frauds, 
requiring oortain trupts to be in writing, 
apply to such a ooso. — Miller & Co. 
V. Haufax Power Co. 48 

N. B. R. 370.— CAN. 


PART I. SECT. 8. SUB-SECT. 1.— 
A. (0). 

61 Iv. .1— CLARaac V. Ebt (1807), 

13 Or. 871.— CAN. 

61 V. .1 — Smith v. Benob (1013), 

24 O. W, R. 621; 4 O. W. N. 085 ; 
10 D. L. R. 824.~^AN. 


PART I. SECT. 3, SUB-SECT, 2.- 
A. (a). 

p !. — Orunior must hate 

parted wUh his Merest.] — In order to 
make a declaration of trust oomnlote 
there must be an elleotive, oompleted 
6c irrevocable dtsposlUon of the beno- 
floia) interest of the person making the 
declaration. — Re Garden Estate, 
fl98lj 1 W. W. R. 895; I D. L. R. 
U91^ OJBrd,, 119811 2 W. W. R. 849.— 


PART I. SECT. 3, SUB-SECT. 3.— 
A. (b) U. 

sa. ** Knounnff that /te will see to the 
care <t maintenance of tny wife .**) — 
Held : not sufficient to create a trust. — 
He Taare Waitara, Beers v. Bates, 
110301 N. Z. L. it, 001.— N.Z. 


PART I. SECT. 3. SUB-SECT. 8.— 
H. (h). 

t S. .1 — Testator after dovislng 

8c boquoathing to his wife ** ail my 
personal property, monies, socurltles, 
everything that 1 now possess 8c may 

E ossess at the time ox my decease,** 
tion added ** 8c this is my wish (her 
being free to uso her own iudgment) 
for her, 8. K., towiU at her death ** in 
favour of several objects : — Held : the 
will did not create a precatory trust. — 
He Keyes Estate, Kbtss e. Grant, 
119281 a D.L. R. 658; (1928)2 W.W. R. 
295.— CAN. 


PART I, SECT. 3, SUB-SECT. 6.— 
B. (b). 

429 I. Discretion to seletA anumg 
class.] — Testator bequeathed property 
to a oertain relative, or among certain 
relatives, who should within live years 
after his death settle in Australia. If 
after five years no one wras qualified to 
receive the property, bis trustees were 
empowered \o extend the time limit 
for a further three years, 8c after the 
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lapse of this timo were directed to hand 
over the property to one or more then 
named benenoiarios, stipulating If they 
think fit the terms on whioh the 
property was to be handed over. The 
trustees were directed to consult two 
persons ** about the disposal of the 
property.** The trustees extended the 
time for the three additional years, 
but no one of the benofiolarios fulfilled 
the necessaiT qualification. During 
the period from the death of the 
testator to the disposal of his property 
the trustees were directed **to band 
over the income to any approved 
objeot or person ’* in Adelaide, 
Australia, or to an Imperial object 
Held : the trustees had power to seleot 
any one or more of the named bene- 
fleiarios. & to apportion the subject- 
matter between them 8l to propose to 
any or ail of these benCTctariss a 
reasonable scheme for the applioatfon 
of the property to some special puroose 
anolllaiT to the general objects of the 
recipient in que^on, & to be guided 
in the exercise of their disoretionary 
power by the answer or answers 
received, 8c to prefer the henefiolary 
who was able 8c wUling to devote the 
property to any approved objeot— ite 
Johnson, (19281 S. A. S. ‘ 


R. 490.— 


AU& 

g. For (19181 K. Z. L. B. 864 * 
read ** (19S81 N. Z. L. B. 364.** 


VoL XIIIL>~Xnists and Trustees. Cases 408a^ltt4a. 


eeSa. After variation of original settlement.] — 

Testator bequeathed his re^duary estate upon 
trust for his children in equal shares ^ 
declared that os to the share of his son E. 
a moiety thereof should be held upon trust 
to pay & make over the same to the trustees 
of a settlement dated Sept. 23, 1916, to be 
held by them upon the trusts of such settle- 
ment, so far as the same should be then 
applicable & capable of taking effect. By 
the settlement so referred to, which was 
made after the marriage of E. with his wife' 
G*., a certain fund was vested in the trustees 
thereof under which E. took the first life 
interest &; upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for E.’s children by his wife G. 
or any future wife. Testator died in 1917, 
& in 1928 the marriage was upon G.’s petition 
dissolved, & an order was made under which 
the trusts of the settlement were varied ; the 
effect of this variation being to deprive B. 
of any interest under the originfid trusts 
thereof, to give G. an immediate life interest, 
& to vest the settlement fund after her death 
in P.,the only chili of her marriage with E. : — 
Held : upon proper construction of 

testator*s will, the share of B. in his father’s 
residuary estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts. — Re Gooch, Gooch u. Gooch, [1929] 
1 Oh. 740 ; 98 L. J. Ch. 286 ; 141 L. T. 150. 

405. Add, Annotation : — Refd. Re Gooch, Gooch r. 
Gooch. [1929] 1 Ch. 740. 

544 ii, .] — Testator directed by his will that 

his residuary real & personal estate .vho.dd, 
after the death of his widow, be “ equally 
divided amongst & settled for their own i'.- 
sole use upon my dear children, &; should 
they marry the husband to have no control 
over their property.” Testator left him 
surviving three daughters only : — Held : the 
expression in the will of testator was not 


Buffliciently precise to raise an executory 
trust. — Re BaNNiSTER, Heys-Jonbs v, Bak- 
xisTEtt (1921), 90 h, J. Ch. 416 ; 126 L. T. 64. 

666. Add, Annotation : — Refd. Garland v. Archer* 
Shee (1930), 142 L. T. 443. 

761. Add, Annotation : — Consd. A.-G. v, Goddard 
(1929), 98 L. J. K. B. 743. 

769a. Agreement to convey to creditor.] — ^W. being 
indebted to 0., agreed by deed to convey 
his estate to C., upon trust to sell the same, oc 
to pay Oil certain debts of W. due to other 
persons, & then the debt due from W. to 0., 
& to pay over the surplus, if any, to W. No 
conveyance was executed. C. being after- 
wards in possession of the estate under a 
fi. fa, issued on a judgment upon a warrant 
of attorney given by W., agreed with W.*8 
agent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
& against the interest of the cestui que trual : — 
Held : was not a trustee for W., but was a 

creditor holding a security for his debt ; & 
the contract of sale was valid. — Waters v. 
Groom (1844), ll Cl Fin. 684 ; 8 E. R. 
1262, II. Jj. ; affq, S. C, sub norn, OiiABaLBERS 
V. Waters (1833), Coop. temp. Brough. 91, 

li. 0. 

AnnotatUm : — Bold. HeUlnir v. Fauiiu'y (1S5K), 28 L. J. Ch. 

240. 

782. Add. Annotations 1. 11. Comrs. v. 

City of Buenos Ayres 'J'ramwnys Co. (1904), 
Ltd. (1926). 12 Tax Oas. 1125 ; Madras & 
Southern Mahratta Ky. Co. o, 1. K. Comrs. 
(1026), 12 Tax Cas. 11 U. 

903. Add. Annotations : - Held, f’erriu v. Dickson 
(1929), 98 L. J. K, B. 0B3; JU Collier, [1930] 
2 Ch. 37; Re Pitts, Cox v. Kilsby, [1931] 
1 Ch. 546. 

965. Add. Arinotalion : --Befd. Blakcy v, Pendle- 
bury’s Trustees (1031), 47 L. B. 603. 

977. Ad//, Annotation: — Held, Verner* Jeffreys v. 
Pinto, [1929] 1 Oh. 401. 


Part II.— Trustees. 


1434a. Equitable estate of beneficiary becoming 
legal estate.] — On July 6, 1802, B. & another 
trustee who predeceased him were admitted 
to certain copyhold plots upon trust out of 
the rents & profits to raise & pay an annual 
rent of £7 10s. to H. & his heirs & subject 
thereto in trust for W. & his heirs. Many 
years after B.’s death his customary heir O., 
since deceased, was admitted to two plots, 


but no one wiw admitted to the third ; so 
that on Dec. 31, 1925, the best right to 
admittance was in the customary lieirs of 0. 
& B. On the same date the equitable title 
to the land stood vested in T. & X. ap joint 
tenants in fee, subject to the equitable rent- 
charge then vested in Y., subject to proof of 
his title. On Jan. 1, 1926, the Law of Pro- 
perty Acts come into operation & the copy- 


PART I. SECT. 12, SUB-SECT. 1. 

•a. Eifeet of non-accepUin» by bem- 
ft/AariesA^Re B., Canada Trust Co. 
SraSaDOmR. [19281 1 D. L. R. 501.— 

CAN. 

PART L SECT. 14, SUB-SECT. 3.— B. 

•o. Company — Applicahanfor t7^e«.l 
— ito FADA (AUSTRAUA). I^., Ex p. 

A. L. Bbowv, 11927) 8. A. 8. U. 590.— 
ABB. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

■d. PorooneretidaU in great 
Temami for lift rttfdemt in JS»gUmd.)r- 


Hr Baillije, Whitino v. Cavendish, 
(19281 V. h, R. 171 ; 11928] Arfirus 
L. B. 12.— AUS. 


PART n. SECT. 2, SUB-SECT. 2. - 

B. (c). 

«f. Juriedirtion of court to vary 
power of appoinimenl.i — Tiwtce Act, 
1925, ». 81, euableti the ct. to clr. any 
admlnlatratlve act in the edmlniatra- 
tloD of a trust, & ©mpoweni tbe f t. in 
a proper case to vary a power of 
appointmeDt of new tnnrtees.— 
Stiros (1928), 28 S. B. N. B. W. 
167 ; 45 N. 8. W. W. N. 46.— AUS. 

9.1 


PART n. SECT. 2, SUB-SECT 2.— 

C. (d). 

ug, ** Desire " for not lean than three 
trvBtecs— Whether mandatory or direc- 
ffw-p-l—TeHtator by Wb wU) declared 
that the statiiUiry power of appolutlnqr 
new tniKteeft fihonid he enerclBable if 
any of hla tJTiateew «honld uo to iwlde 
out of the Auatrallan 6tatoi», but 
expreHHod a ** dealro ** thot the number 
of truHteee of the will should alwaye bo 
not le8« than three. One of the three 
truptecft was dead : — I/eM : It was 
mandatory on such reUrexnent to 
appoint no less than three trustees.— 
MaTNE (1928), 28 8. R. N. 8. W. 
157 145 N. 8. W. W. N. 46.— AUS. 



Omw l484lft~M98. Ekousb aks Bmfibb Di«b8t Bvtvuatmm. 


Md plots were e«ifraiicbii^« The et. being 
asked to determine in whom the legid estates 
in the land k the Tentcha4Pge Tested : — Held : 
on the rentchairge becoming a legal rent* 
charge the trustees became bare trainees with 
no longer any active duties to perform . — Be 
King's Thxatkb Sonderulni), Denuan 
P iCTTOB Housrs V. Thompson k Cozxins 
Bntbrprzsbs, [1929] 1 Ch. 488 ; 98 L. J. Oh. 
109 ; 140 L. T. 463. 

1492. Add. Annoiaiian: — ^Refd. Be Blake, Be 
Minalian’s Petition of Bight (1981), 100 
L. J. Ch. 251. 

1495. Add. Annotaiion: — ^Refd. Be Blake, Be 
Minahan’s Petition of Right (1981), 100 
L. J. Ch. 261. 

1497. Add. Annotation : — Retd. Lynn v, Bamber, 
[1980] 2 K. B. 72. 

1499a. Acquisition from married woman trustee — 
In order to defeat Judgment.] — Where the ct. 
in giving Judmnent against a married woman, 
who is a defaulting trustee, orders that the 
judgment be satisBed out of her separate 
estate, k execution proves useless, it is not 
open to pltf., in a new action, to obtain 


against her JudgmsiBt in a difteresit tom to 
payment or the rncmsys into oouii. As 
against her the malto Is res /fidtoto But II 
it appear that she has tomdemd the mosieya 
to a person with knowledge of the proceed* 
ings against her, action wiU lie agamst the 
transferee as oonstructlve trusoee. Pltf. 
obtained against the first deft., a mairied 
woman, judgment for payment out of her 
separate estate of the sum in dispute k costs. 
Evidence disclosed that the met deft, had 
parted with the whole of the sum, haviM 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
useless, pltf. now brought this action, alleging 
that the 6rst deft, had paid the money to the 
second deft, in order to defeat any judgment 
for the pltf., k that the second deft, received 
the money as constructive trustee : — Held : 
judgment could be given against the second 
deft., who bad received the moneys as con- 
structive trustee. — Greek v. Weatherju., 
[1929] 2 Ch. 218; 98 L. J. Ch. 869; 142 
L. T. 216; 46 T. L. R. 494. 


Part III. — Administration of Trusts. 


2038a. Mlsappif cation of trust funds — ^Payment 

to wrong person.] — The Indemnity conferred 
on trustees by Trustee Act, 1926 (c: 19), s. 80 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The soiling agents of a colliery co., which 
had sold its undertaking k was being 
voluntarily wound up', claimed £19,088 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct. hold, been no breach of the agreements. 
The liquidator consulted the solrs, of a large 
shareholder, who was opposed to the claim, 
k they said they had ^ vised their client 
that there was a valid claim but that the 
amount of damages was uncerWn. With- 
out taking further advice or obtaining the 
opinion of the ct.,a course the liquidator had 
recognised to bo open to him, the liquidator 
setHed the claim for £15,000. A summons 
• was taken out by a contributory to obtain 
repayment of this stun to the co., on the 


ground that the liquidator had been guilty 
of misfeasance, k the liquidator, whose bona 
fides was not in question, claimed the 
benefit of the indemnity given to trustees 
by Trustee Act, 1926 (c. 19), s. 80 : — Held : 
without decidii^ whether the liquidator was 
a trustee within the meaning of the Act, 
even if be were : (1) he was not entitled to 
indemnity under sect. 80 (1), because that 
sub-sect, does not extend to a case where a 
trustee had misapplied trust funds coming 
to his hands ; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1985, be is, as a paid trustee, 
disentitled to relief under sect. 61 {per Cur.). 
— Be Windsor Steam Coal Co. (1901), Ltd., 
[1929] 1 Ch. 161 ; 98 L. J. Oh. 147 ; 140 
L. T. 80, C. A. 

Annotation: — OeneraUy. Bsfd. lie Home & Oolooial Insce. 

Co., 119301 1 Oh. 102. 

2076. Add. Annotation : — ^Refd. Be Murphy’s 
Estate, Morton v. Marchanton (1980), 74 
Sol. Jo. 321. 


PART II. SECT. 6, SUB-SECT. 1. 

1498 I. TruaUe having no duties to 
perform .) — P., by his will, devised hie 
real esUte to his tnistee in fee simple 
upon trust tor the absolute Sl exclusive 
use, enjoyment, benefit, & advance* 
ment or ocrtatn named benefiolartos, 
Inoludine* K., A, having invested his 
trustee with powers of soiling A 
mortgaginir such estate for payment of 
debts. A of teaidiig A msaafflnir saraa, 
declared that tf any one of the bene* 
flclarlee nnder this my will shall die 
without imue. then all hSs rights, titles, 
A Intereets which he has acquired by 
vtrtoe of this my last wUi ahall vest to 
tlM ohJIdren of M. P. as tenants In 
oommon to eonai sharss .* the 

trustee named In the wfU wee net a 


PART 11. SECT. 6. SUB-SECT. 2. 
1489 1, iHUy to convey kpal cbUUc — 
To bmefteiariec.h^lte Krtth, Ebitr 
V. Eastbrn Trust Oo. (N. 8.), 11989) 
1 D. h. li. 599.— CAN. 


PART II. SECT. 7. SUB-SECT. 1,— 

0. (t) 1. 

ah. Property mdiect to exiettno eon- 
irael—TrvMn Ordinanee. 1917, s. 93. 
o/ Ceylon — When registraiicm neee s eary.) 
— Hall v . PnutAPUXJUA Vallbt Tka 
A Rubbsr Co., Ltd., 11929] A. 0. 668. 
—CEYLON. 

PART 11. SECT, a, SUB-SEOT. 8. 

sj. Death oS lruslss.|— Ha Oatun A 
RxtP (1988), 64 0. Ii. ^ 1^<^*CAN. 

PART IL SECT. S. SUB-aSOT. S. 
ak, Oremt of wymfwiifrqNoii /or jwr- 
poea af €8i!P04iliia^ 


of fruateaa.) — Three new truatees of a 
wlU had been appointed in 1876, A 
the trust estate vested In them. Two 
of these trustees died pHor to 1907, 
A the third, E., being desirous of retir- 
ing from the trust, C. A W. were In that 
year appointed new trustees. This 
appointment was suheequentty dis- 
covered to he invalid. *010 legal estate 
was never divested fronti £» who died 
intestate In the U.S. In IntlL A no 
representatloD had been ratseo to hla 
estate. The ot. gave liberty to a 
person, who represented soma of thO 
beneficiaries, to apply for a grant Itmftad 
to oonveying the legal eetate A wHhont 
etting the next of Idn.— Ha Sooixi^ 
119891 N. I. 63.— IRc ---r— 

PART lit SECT. 8, SUB-8B0T. t.— • 
O. (ah 




Vol.XLnL 

2250. Add. Annotation : — Refd. lie Lloyds Bank, 
Bomze Lederman v. Bomze, [1931] 1 Ch. 

289. 

2269« Add, Annotation : — Consd. Be Haine, Tyer- 
man v. Stansdeld, [1929] 1 Oh. 716. 

2273a. Voluntary settlement in accordance with 
unexecuted will — Failure to Include trust for 
maintenance — Remedy of beneficiary.] — 
LaNGDON V. Blake (1866), 12 L. T. 202 ; 11 
Jur. N. S. 762. 

2283a. Life interest protected against assign- 

ment — Forfeiture.] — Trustees of a will held 
land upon trust for sale & the proceeds of sale 
were not subject to any trust for reconversion 
under the will: — Held: (1) they were 

entitled to exercise the power of advance- 
ment out of capital conferred upon them by 
Trustee Act, 1926 (c. 19), s. 32, in favour of 
a remainderman, subject to the consent of 
the tenant for life, wliose life interest was 


-XniHts and IrastoeB. Oases SSBO— 8168a. 

protected against assignment; (2) the 
tenant for life by consenting to the exercise 
of the power of advancement forfeited his 
life interest under the wiU. — Be Stimpson^S 
Trusts, Stimpson v. Stimpson, [1931] 2 Oh. 
77 ; 100 L. J. Ch. 312 ; 146 L. T. 240. 

2285a. Property held on trust for sale .} — Be 

Stimpson*8 Trusts, Stimpson v. Stimpson, 
No. 2283a, ante, 

2357. Add, Annotation : — Consd. Hyman v. Hv*' 
man, [1929] A. 0. 601. 

2500. After this case add : — 

Infant domiciled abroad.]— /S're Conflict of 
Laws, No. 518a, ante. 

2714. Add. Annotation to (2) Refd. Garland 

V. Archer-Shoe (1930), M2 1.. T. 443. 

2835. Add. A}uiotatioa : - 'Reid. Varkor v. Judkin, 
[1931] 1 Ch. 475. 


Part IV. — Duties of Trustees. 


2053. Add. Annolaiion : — Refd, Clayton v. Clayton, 
[1930] 2 Ch. 12. 

3088. Add. Annotation : — Refd. Be Vickery, 

Vickery v. Stephens, [1931] 1 Ch. 572. 


3118a. .1 — Reynolds r. Bhown (1862), 1 

W. R. 60. 

3142. Add. Annoiations : Disid. He Sullivan, 
Dunklcy r. Sullivan (1929). L5 T. Xj. R. 590. 
Consd. Be McKee, Viihlic 'ri'ustefi v. McKeo, 
[1931] 2 Ch. 145. 


Part V. — Powers and Discretions of Trustees. 


3162a. Exercise of statutory powers — Duty to con- 
sult beneficiaries.] — ^A summons in an ad- 
ministration action was taken out by the 
trustees for the purposes of the Settled Land 


Act, 1925 (c. 18), of a s(^it!<;rncnt of refd 
estate madf3 by the will ot a t<!stator for the 
determination of the qiKistiou whether the 
provisions of l^aw of i/roperty Act, 1925 


PART III. SECT. 3, SUB-SECT. 4. —A. 

2136 xxvi. .] — C. had mortflraged 

certain of his property to a bank. He 
became mentally defective, & allowed 
the payments to fall into arrear. The 
appnnauts mortgaged their own pro- 
pcity, & paid otf the bank. At their 
reauest, the bank offered C.’s iJi-opcMly 
for sale, &, there being no bid, truns- 
forrod it to the applicants, who sohl the 
property to advantage. They cluiincd 
commission aa trustees : — Held : com- 
mission or remuneration could only be 
allowed for services rendered in the 
course of the administration of a trust, 
& that as the services had all been 
rendered before appots. became trus- 
tees, no allowance could be made. — 
jRe COMMAKK, {19271 S. A. S. li. 2.38.— 
AUS. 

t i. .] — ^Apart from Icgi.Mla- 

tion, the general rule is that, in the 
absence of an expressed prior stipula- 
tion with his cestui qur trust, a trustee 
win not be allowed rcmtuioration for 
personal trouble, & loss of time. 

The right of a trustee to rcinuncra- 
lion under Tmstee Act, R. S. 8., 1 920, 
B. 66. may be disallowed where he has 
acted fraudulently or dishonestly in 
managing the trust. — PRoerroB v. 
BsNTLBT (Saak.), 11929] 3 W. W. R, 
711 ; [19301 2 D. L, R. 0 ; 24 S. L. R. 
206.^-€AN. 

iL Abdication for — Praciire .] — One 
oo-tmsm may petition alone for 

JJL 


trustees* coiuiuiH.sloti, ^ fju/nre whctJier 
oil sucli ail appllciitioM tlio ct, has 
judsdictioii to consittcr, A, if nctvHHary, 
to award, a distribution of any com- 
mission it may allow. It is not 
necessary in all clrcumstanctis tliat the 
personal roprtisenlativeH of u deceased 
inisieo should have notU'e of such an 
upplieutlon.— /?c Bowman's Sf.vii.i;- 
MENT, [1929J a. A. S. K. 1.- AUS. 


PART III. SECT. 3, SUB-SECT. 6.- A. 

21711. Question of consinwHoti. ] 

— Tecumheh I*um.ic’ rxii.njr>j Com- 
mission & McPuee, {19311 1 ]). I... Jt. 
538.— CAN. 


PART III. SECT. 4, SUB-SECT. 3.- B. 

2206 iv. .) Th-^ rule that a 

trustee for sale is Jnc^apabii- of pur- 
chasing the trust property applies 
to a peimm to whom under the terms 
of the trust agreement the trustee was 
reanired to, & did, give the solo charge 
& general management of the trust 
pro jKTty.— M cLennan v. Newixin, 
]«28J 1 D. L. K. 189: 37 Man. L. U. 
201 : (19271 3 W. W. R. C84.— CAN. 

PART in. SECT. 10. SUB-SECT. 2.—B. 

2665 viU. — .J— Uiiyi/GN V. 

Bbyden (CiiiKKeoN) (1833), 6 WUs. 
Sc S. 354 ; offa,, 9 S. 457.— -SCOT. 

2655 i*. .3 — The costs of 

the trustee of a donatio mortis cuusd In 

23 


HU(re(?8vfully liolVuillng an aotion 
brought agoio-i him by li»o adminis- 
trator of Iho donor's estate, weif» 
ordered to bo paid out, of the whole 
fund wiiie.h was the RUl»ject -matter of 
the Umai'io morlis causd . — WAUCKlt v, 
JiOMAN OaTIIOI,IC JtlHflOP OF 8T. 

.ioiiN, (19291 4 D, L. R. 15; 51 

N. B. li. 371. ---CAN. 


PART III. SECT. 11, SUB-SECT. 7.~C. 

2866 iii. ' — .] — 'resialor being 
demi, the ct. is empower€,*d when tbo 
tK?netJt of (he estate renulrxB Jt, to d<# 
what it Viclleves a pnidfuit ioHiator 
would do If alive, to revoke a dlree- 
tion which had nothlug to do with the 
destination of the estate, but merely 
with its administration.— /fe Rookuh, 
I1929J 1 1). L. it. 116; 63 O. L. R. 
180.- CAN. 


PART IV. SECT. 7. 

■m. Trustee folkyimno vHshes of 
rnafdriiy of beneficiaries — A uainst vdshes 
of minorily — No liabiUly for breach of 
trust .] — OXIREN V. 11931] 

B. C. R. 160; (1930) 4 D. L. H. 42: 


qffg., ri930] 2 1>. 
O. L. R. 90,— CAN. 


j » , 

L. K. 702 ; 65 


PART IV. SECT. 9. 

3067 xl. .1 — Uasulton r. Youk 

Sc Balvhy (1913). 24 W. L. R. 579; 
4 VV. W. R. 859.— CAN. 
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(tam iMOiiiB Ettxifia Stim^BMEm'. 


(c« 26}^ »« 26 (8)* aa ftnmddd by iihe Law of 
pKoperty (Aiaatidinattfc) Act, 1926 {a, 11) 
(by which thay wm directed to consult the 
wishes of bcnedciaiies), applied only in 
respect of sales dr applied also to the exercise 
by them of their other statutory trusts d? 
powers i-^Meld : it was the duty of the 
trustees to consult the wishes of the bene- 
doiaries not only with regard to the exercise 
of the trust for sale, but also with regard to 
the exercise of ail other trusts & powers 
arising under Settled Land Act, 1925 (c. 18), 
& Law of Property Acts, 1925 (c. 20), d; 1926 
(c. 11), & the additional or larger powers 
conferred by the settlement on the trustees 
thereof or otherwise. — Re JoNBS, JONXis v. i 
Cusack-Smith, [1981] 1 Ch. 376 ; 100 

L. J. Oh. 129 ; 144 L. T. 642. 

3922* Add, Annoiaiimi : — Consd* lie Vickery, 

Vickery v. Stephens, [1931] 1 Ch. 672. 

3450. Add, Annotation : — Dlstd. Be Stevens & 
Dunsby’s Contract, [1928] W. N. 187. 

8466a. Consent refused by tenant for life.] — 

Re Bealej’h Sktti.biment Trusts, Huggins 
V, Beale, [1931] W. N. 233 j 172 L. T. Jo. 
364 ; 72 L. Jo. 326. 

3469a. Consent refused — Power of court to 

order sale under Law of Property Act, 1925 

( 0 . 20), s. 80.] — Be Beale’s Settlement 
Trusts, Huggins v, Beale, [1931] W. K. 
233 ; 172 L. T. Jo. 364 ; " ^ L. Jo. 326. 

8475a. .] — In an administration action 

in which a decree had been made, & which 
was still pending, a receiver had been 
appointed, who was receiving the rents &> 
profits & distributing them amongst vaiious 
persons. On the coming into force of l^aw 
of Property Act, 1926 (c. 20), the statutory 
trusts under Sched. I., Part IV., of the Act 
came into operation, &> the trustee, in whom 
the legal estate was vested, became invested 
with the statutory trusts for sale : — Held : 
the trustee could exercise the statutory 
trusts without the sanction of the ct. in the 
still pending soit.—BERNHARDT v. Gals- 
worthy, [1929] 1 Oh. 649 ; 98 L. J. Oh. 284 ; 
140 L. T. 086. 

Annotation : — Refd. He Tbomaa, Thomas v , Tliompeon, 
(IS.S0J 1 Ch. 1U4. 

8475h. Persons beneficially Interested In posses- 
sion — Annuitants.] — The trustees of a wiU, 
which came into operation after the com- 
mencement of Law of Property Act, 1926 
(c. 20), were directed to stand possessed of the 
testator’s residpary real &> personal estate 
upon trust to pay oUt of the income thereof 
four Life annuities, & while any annuity 
remained payable to divide the surplus income 
amount such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable ; &, on cesser 
of all the annuities to stand pocsessed of the 
residuary estate in trust for his grandchildren 
the isinie then living of any then dead, as 
tenants in^ common according to the stoduk 


By a codicil power wsa Ponfetved upon 
trustees alter the expiration of fire yea^ 
from testator’s death to sell his reeiauary 
estate or any bait thereof by pubBo atuittai 
but not by private* contract. Upon a smn- 
mons raising questions# whether the trustees 
or the persons entitled to the surphis Inocnhe 
until cesser of the annaitiee were the proper 
ersons in whom the land ought to be vested 
y the exor. ; A, if the trustees were the 
proper persons, whether the annuitants were 
persona whose wishes ought to he given effect 
to by the trustees for side BTcS ; the an- 
nuitants were persons beneficially interested 
in possession within Law of Prop^y Act, 
1925 (c. 20), s. 26 (3), whose wishes should 
be consulted by the trustees for sale.* — Re 
House, Westminster Bane v. Everett, 
[1929] 2 Ch. 166 ; 98 L. J. Ch. 381 ; 141 
L. T. 582. 

3488a. .] — Testator, who died in 

the year 1901, gave the residue of his estate 
real & personal, consisting of certain stocks 
sliares, freehold hereditaments, & lease- 
hold houses held on leases expiring in the 
year 1924, to trustees upon trust neither to 
allow the same to remain in its state of 
investment at his decease or, as when his 
trustees should, in their absolute discretion, 
Hce fit so to do, from time to time to realise So 
sell & convert the same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
& to hold the investments, whether original 
or substituted, upon trust to pay unto or 
permit his wife, F., who was one of the 
trustees, to receive the income of his residuary 
estate during widowhood, to be reduced to a 
moiety of the income on her re-marriage, So 
subject to her life interest the testator gave 
his residuary estate to his son O. to be paid 
to him as to a moiety at twenty-one So the 
residue on his attaining thirty, but should his 
son die under twenty -five the whole residue 
was given to F. ; — Held' : the words of the 
will crea^d a trust for sale. — Re Crips, 
Grips v. Todd (1996), 96 L. T. 865. 

Annotations .*-<-001138. lie Jolmson, Ckmloy v. Pubtlo Tmstee* 

B 1 CU. 435 ; Re White’s Sottlemeat, Pitman v, 

, [19»0] 1 Ch. 179. 

3489. Add. Annotation Dfatd. Re White, Pit- 
man V. White (1929), 46 T. L. B. 30. 

8489a« With consent of tenant for life.]*— 

By a marriage settlement made in 1882 an 
undivided sluMe of real estate passing under 
. a will was settled, together with other 
property belonging to the wife, upon trust 
Mther to retain the same in its preeent con- 
dition, or with the consent of the tenant for 
life during her life, to sell. So alter her 4eaHi 
to sell at the discretion of the trustees. The 
setUement contained various powers to the 
trustees appropriate to the nmnafi^x^oen^ uf 
real estate, but no power to pos^ne ocm- 
vereion. In 1906 a partition ol the entire^ 
of title estate was effected, St certain heradlta- 


PART V. mer. s, sub-sbot. a.— a. 

e f. .H-MaoLsod v. Ror^ 

Tnvnr Co, (Alta.), uaao] l D. L. R. 
68».*-CAN. 

PART V. 6B0T. 7# 8UE-CBCT. a.<-B. 

M. Whether power of eale ateea — 
WipMsis a, wmeaLuat (ises>, lo 
O. P. 915,-— CAbk 


PART V. IBCT. .7, SUB-SRCT. 8.^- 
P. (a). . 

gn I, contract be- 

tween a trastee tor sale Sc the wife of 
trustee Is hi law a aaSH ooutiaet, 
but the cA. of equity weuM pferatne 
that tbs eontiiiol wm for the bsaeat 
cl the traates A wsafid zeqniis evMaDOt 


to diepiem that ^ 

Dovaum am). t» 6 . ^ 

PART V. noT^ 

ZM, te _.»a or to 



VOL XUIL— IknM Ood IkttitMt. OaMi SM8lMil0lL 


pmft approptiated A tsomveytd to the 
trustees U wtiefeotioii of the undivided 
On a sammotis to det^mine 
the question whether the land remaining 
unsold was settled land or held upon trust 
for sale t — Held : the settlement having 
been made before the coming into operation 
of Law of Property Act, 1926 (c. 20), under 
sect* 25 (4), of which it would have created a 
trust for sale, the question was one of con- 
struction, & having regard to the trusts &; 
powers in the settlement for the management 
of the property as real estate, the land 
remsinitig subject thereto Was not held upon 
tg^st for sale but was settled land.— /fe 
White’s SirrrLBMEivT, Pitman v. White, 
[1930] 1 Ch. 179 ; 99 L. J. Ch. 49 ; 142 
L. T. 279; 46 T. L. R. 80. 


8490« Add* AnnotcUima : — Consd. Re Whitaker, 
Rooke V* Whitaker, [1929] 1 Oh. 062, 
Aeld, Re Conquest, j^yaJ Exchange Assur- 
ance V. Conquest, [1929] 2 Ch, 353. Mentd. 
Re Smith, Vincent v. Smith, [1930] 1 Ch. 88. 

8491a. Estate dlvislMe among beneOclaries — Trus- 
tee must sell- Notwithstanding power to post- 
pone under Law of Property Act, 1926 (c. 20), 
8. 26 .] — Re Baix, Jones r. Jones (1930), 74 
Sol. Jo. 298. 


8590* Add. AnnMaiion :^Ae td (1) Cotlsd. jfo 
Mansel, Smith v* Mansel, [19^] 1 Oh. 352, 
8989a. Power to partition— Under Law of Property 
Aot,1925 ( 0 . 20), 8.28 (3)— When ekerolseable.] 
— (1) Law of Property Act, 1925 (o. 20), 
s. 28 (3), which enables trustees for sale to 
partition unsold land in cases where the net 
proceeds of sale have bepome absolutely 
vested ” in adult persons in undivided shares, 
does not apply where those proceeds artj only 
vested in life tenants. A power of partition 
in a wilbsettleinent is pro lanto inconsistent 
with the statutory trusts for sale, cannot 
therefore be ti'eated as an ** additional or 
larger power preserved by sect. 28 ( 1 ) as 
amended by Law of Property (Amendment) 
Act, 1926 (c. 11), 8ched. It Is therefore 
overridden by the statutory trusts. 

(2) Where partition, though expedient, 
cannot bo effected under any power vested 
in tile trustees by the trust instrument or 
by law. the ct. can • confer the necessary 
power for that piU’i)i>so under Trustee Act, 
1025 (c. 19), 8. 57. — Rc Thomas, Thomas v. 
Thompson, [1930] I Ch. 194; 09 L. J. Ch. 
UO; 142L. T. 310. 

8639b. Whether court may confer.] — 

Thomas, Re, Thomas v, Thompson, No. 
3639a, ante. 


Part VI.— Investment of Trust Funds. 

8922. Add, Annotatwn : — Refd. Re Vickery, Vickery v, Stephens, [1031] L CU. 672 


Part VII. — Breaches of Trust. 


8996a. .] — Be Windsor Steam Coal Co. 

(1901), Ltd., No. 2033a, ante, 

4002. Add. Annotation : — Aefd. Re Blake, Re 
Minahan’s Petition of Right (1931), 100 
L. J. Ch. 261. 

4050. Add* Annotation : — Reid. Re Houlder, [1929] 
1 Ch. 205. 


4136. Add. Amwtalion :■ — Refd. He Blake, He 
Minahan’s i*etiUon of Jiigiit (1931), 100 
I.. J. Ch. 251. 


4162. Add. Annotation :■ — Refd, A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 


PART VI. SjECT 7, SUB-SECT. 1. 

•n. Action to tid aaidf trust pendittg.] 
— The trustee uudor a donatio mortis 
oauad is nut guilty of lacfies if he does 
not Invest trust funds in securities 
but deposits them In a bank, when 
suit has been brouirht u^ainst. him to 
have the gift set aside, & 3 per cent. 
Interest is all he should pay. — Walksk 
V* Homan Catholic Bishop of 8t. 
John, Utt29J 4 D. L. R. 16; 64 

N. B, R. 371.— CAN. 


FART VI. SECT. 7, SUB-SECT. 2.— 
F. (a). 

p S. Failure to inoest — Reliance 

on coimsel*s opinio I— Tmstees were 
asked by a beneficiary to Invest certain 
moDeys, most of which wore ad- 
Bdttedly dne io the beneficiary nendlng 
feulenL^t of the acoonnt. At the Mine 
time the tnmtees were told that a 
eUdinforliitereat would bo made against 
them If the moneys continued to Ue 
Idle. The trnsieea acting on the 
Hfcymieoiis opinton of oonnsm that they 
Wise jmt estttied to Invest, to 

rde8e:-^Helel.* theproiMeoeiirsewasfor 


the trufltciesto invest os lequet^ted, but 
having referred what was a maUer of 
law to competent r.iiunnel for his 
opinion & having acted mi It, they wcii'* 
not guilty of wUful ncgloct & acdault 
eo as to make them acctmutable foi the 
lose.— l^EJtrETUAJ. Tbcsitck Co. y. 
Watoon (No. 2) 28 S. It. 

N. S. W. 43 ; 46 N. S. W. W. N. 3.— 
AUS, 

PART VII. SECT. 1. SUB-SECT. 1. 

3928 U. . h- J ohnston v. Bmitu 

& Nelson, fia28| 4 D. L. It. 774 ; 
11928J 3 W. W. R. 495.— CAN. 


PART VIL SECT. 1, SUB-SECT. 2, 

3936 iii. — Joss of seourUies .] — 

Bhown r. Bbown, [1931] 4 D. L. It. 
420.— CAN. 


PART VII. SECT. 8, SUB-SECT. 2.— 
B. <a). 

4100 i. Trustee paying money to 

tvnmg Chjsano Thxs Phih 


PART VU. SECT. 6. SUB-SECT. 3,— 
C. (a), 

460B ii. -.1 - Wheio i tr»3^tee 

wrongfully mlnglcH trust property 
with his own. the nenefulury Im enUiled 
to a charge on the wbuie fund tor the 
amount due to him. — O h-hial As- 
SIONEIC, MaOUAS r. MINAKSIII VlOYA- 
HALAi fe^ANOAM ( 1029 ). 1 . L. It. 62 
Mod. 919.— IND. 

P 1. .J — l^AVIKS V. ClIKiSTAICOS, 

[19311 1 D. L. It. 1009 ; U030J 3 

W. W. H. 481 ; vary.. U930J 2 i>. L. H. 
870.— CAN. 


PART VII. SECT. 6. SUB-SECT. 2.— A. 

4651 1. Form of proceeding.]--- 
ot. may 00101*1010 upon uu originating 
summons a claim for relief (ramca 
on a hreuch of tru.it.— -H ickpeti' a L 
TRUfrnfiK Co. v. Watson (No. 1) (1927 ), 
2b 8. R. N. 8. W. 39 ; 46 S. 8. W. 
W. N. 1.— AUS. 

• 0 . IVheltier rigid to jury exists.}-^ 
Defts., as exors. of a will, were directed 
by the will to sell lauda of tevtatrlx^ 
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4S56. Add. Annolaiiona : — OoBSd. lie ’Windsor 
Steam Qoal Co. (1901). [1929] I Oh. 161. 
Apld. Be Vickery, Vickery v. Stephens, [1931] 
1 Oh. 672. 


4360. Add, Annotations : — As to (1) Apld. Be 
Windsor Steam Coal C!o. (1901), [1929] 1 COi. 
151. As to (3) Reid. Be Vickery, Vidcery v. 
Stephens. [1981] 1 Oh. 672. 


Part lX.-The 

4757. After this case add ; — 

Power to^sell open space held In undivided 
shares — Law of Property Act, 1925 (o. 20), 
Sched. L, Pt. IV., para. 2.J— /See Sbttle- 
301NTS, JNos. 8151b, SlOlc, ante. 


Public Trustee. 

Appearance as plaintiff & defendant .] — See 
Executors, Nob. 7812a, 8757a, ante. 

4763. After this case add : — 

— ^ Construction of will — ^Appearance as 
plaintiff defendant .] — See Executors, 

No. 8757a, ante. 


& distribute tlie proceeds among her 
children Sc a grandchild. In this action, 
pitfs., two of the children, alleged that 
defts,, exors., had committed a broach 
of tinist by soiling the lands at a gross 
undervalue. Pltis. gave a notice for 


trial by Jury. & the action was tried 
with a Jury, « Judgment entered upon 
its findings In favour of pltfe. (or the 
recovery of damages : — IJeld > the 
action being one which, before Adminis- 
tration of Justice Act, could have been 


brought only In the Ct. of Ch., pltfs. 
had no right to ^vo a Jury notice. Sc 
the notice should have been etruok 
out by the trial Judge. — Davibs e. 
Nelson, [19281 1 D. L B. 264 ; 61 
O. L. B. 467.— CAN. 


26 



mxun. 


VALUERS AND APPRAISERS. 


PART n. SECT. 1. 

M. LidbUUy for loss — Vdlttaiion hoTid 
/Sde.H~Deft., a paid valuator. o<)tlmated 
the value of a certain property at 
94.9S0. atatluff in the oertifloate of 
value tuat he held himself '* responsible 
to you,” pltfs.,” for the correctnose of 
this repcOT dc valuation,” which was 
enolosed in a letter statin? ” the houses 
are unfinished. Sc my valuation of 
94,080 la on the supposition that they 


will he finished in a manner similar to 
those adjoinlnff. A final Inspootlon 
should, I think, DO made.” The houses 
never were finished similarly to those 
adjoinln?, nor was the deft, over culled 
upon to make any final or other Inspec* 
tion, & at a subsequent sale the j^ro- 
perty, which had boon taken possession 
of by the mtirees. & allowed to become 
?reatly out of repair, realised only 
91,800 ; — Held: under these clroiim- 
stances, there beln? no mala fidcs 


Imputahlo to the appraiser, that he was 
not answerable for the loss sustained 
by the lender. — Scottibh Auriwoan 
Investment Oo. v , Hope (1870). 20 
Or. 430.— CAN. 


PART 11. SECT. 2. 

■b. Inootnplete valuation — Eftoct of.} 
— DANIWmi 1>. RATLWAT PASSKNaEBS 
Assurance Co., 11030) 2 W. W. B. 
655 ; 11031) 1 1). L. B. 166; 43 

11. 0. R. 21.— CAN. 
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Part l.—Supply’by Local 

41. 4di. Amoiatm /'^Apld. A.-0. v. London k Home Ooontiw Joint Meotridtr Antdiority, [10^] 

1 Oh, 618. ' 


Part III.— Powers, Duties and Liabilities of Undertakers. 


99. Add, Annolaiionst — HiU. Bournemouth- 
Swanace Motor Road & Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686 ; Famworth v. Man- 
chester City Corpn., [1929] 1 E. B. 683. 

116. Add. Annoiation ReM. Manchester Corpn. v. 
Parnworth, [1930] A. C. 171. 

150. Add. Annotation Apld. Manchester Corpn. 
V. Buttle, [1029] 2 Ch. 390. 

161. Add.Annolalwn Consd. Manchester Corpn. 
V. Buttle, [1029] 2 Ch. 390. 

165. Add the following paragraph A citations 
‘ Under a local Act no person was entitled 
to require, nor was the corpn. bound to 
.supply, any dwelling-house in the borough 
with water, otherwise than by meter or 
special agreement, where aay part of such 
dwelling-house is used for any trade or 
business purposes ; — Held : the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for business purposes, & therefore the 
corpn. was entitleu to demand & be paid an 
annual sum in addition to the ordinary 
domestic & public water rates charged in 
reBj)ect of dwelling-houses not so used, 
although the water supplied was used for 
domestic purposes within the meaning of 


another local Act.— Manchbbter Cobpn. v. 
Buttle, [1929] 2 Ch. 890 ; 98 L. J. Ch. 894 ; 
142 L. T. 14 ; 94 J. P, 83} 46 T. L. E. 668 ; 
27 L. 0. R. 748. 

176s. Right to use flre>plugs for purposes other than 
extinction ol Ores.]— Hydrants, Ore-plugs. A 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1865 (c. 00), s. 82, A 

. . Metropolis Water Act, 1871 (c. 113), s. 84, 
for supply of water in case of Ore, may be 
used by the waterworks co. for purpines 
other than the supply of water for extinguish- 
ing Ores, cleansing sewers A drains, cleansing 
A watering streets, or supplying public pumps, 
baths, A washhouses, without the consent 
of the London County Council, A may, by 
permission of the co., be used by persons 
other than the co.— London County Council 
V. East London Waterworks Co., [19001 
1 Q. B. 330 ; 69 L. J. Q. B. 304 ; 82 L. T. 
268 5 48 W. B. 262 ; 16 T. L. R. 141 ; 44 
Sol. Jo. 396, D. C. 

243. Add. Annotation .‘—Apld. Buncom Guardians 
V. Worrall,(1930), 04 .T. P. Jo. 206. 

270. Add. Annotation .‘—Reid. Grant v. Derwent, 
[1929] 1 Ch. 390. 


PART I. SECT. 2, SUB-SECT. 3.— A. 

la. Purity-^Fnilure to maiTiiain-- 
Liuhility in doimura,] — Campbicix v, 
Ki.ngmviixk (Out), [1020] 4 D. L, K. 
772.-CAN, 


PART IIL SECT. 2, SUB-SECT. 7. 

•c. Svpply for irrioaiUm ,] — A land 
00.4 which had bowM land to which 
a watddT record wan appurtenant, aold 
part ot the land to the deft, k airceed 


to supply him with water for Irrigation 
purpoHcH at a rate not to exceed a 
c(»rtain amount per acre. The laud oo., 
k a water co. which it had oauaed to be 
formed k which bad oouslnicted an 
irrigation ayntoin for the purpoao of 
Rupplying water to the land oo,*b 
covenantees, sold all their rights in the 
water to the pitf. municipality which 
assumed the obligations of the land co. 
The municipality then (Obtained from 
tbo Water Board an order under the 
Water Act Inofeaaing the rates charge* 


able for water for irrigation purposes 
beyond those by said agiiH^ment 
between deft, k the land co. ifeW; 
the municipality was entitled to recover 
the increased rates from deft-- 
Pknticton Corpn. e. Suthbrunp, 
[19281 2 W. W. R. 145.-CAN, 

PART III, SECT. 2, SUB-SECT* 

A. (a). 

p. revsd. sub nom. Haufax Crri 
e. Rbai), [1928] 4 D. L, R. 461.-*-OAN, 



m XLnr. 

WATERS AND WATERCOURSES. 

Rart I. — Rights and Obligations in Respect of Water. 


JM, Aimotation : — As to (2) Consd* Keewatin 
Power C!o. v» Lake of the Woods Miliiyig Co., 
11980] A. 0. 640. 

4 ^ __ — Tiie right of a riparian 

owner on the banks of a tidal navigable river 
exists iure naiurat^ but it is essential to its 
existence that his land should be in contact 
with the flow of the stream at least at the 
thnes of ordinary high tides. — Da wood 
Hashim Efioop V. Tuck Sein (1031), 68 Ind. 
App. 80, P. C. 

99. Add. Annoiaiion : — Refd. Pamworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

174. Add. Annotation : — As to (2) Refd. Keewatin 
Power Co. v. Lake of the Woods Milling Co., 
[1930] A. C. 640. 

2S1. Add. Annotation : — Expld. Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. 

802. Add. Annotation • — Folld. Green v. Matthews 
& Co. (1930), 46 T. L. R. 206. 


802a, ,] — person cannot set up a right 

either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse 
& thereby to pollute it, where the r^ht 
claimed would be in contravention of a 
statutory prohibition such as is contained in 
the Rivers Pollution Prevention Act, 1876 
(c. 76). — Green v. Matthews & Co. (1930), 
46 T. L. R. 200. 

839. Add. Annotation : — Aa fo (1) Refd. Farnworth 
V, Manchester Corpn., [1929] 1 K. B. 633, 

866. Add. Annotation : Blundy, Clark 

Co. u. London ^ iVoHh KasUjrn Railway 
(1931), ,100 L. .T. K. B. 401. 

888, Add. Annotation : — Refd. Pamworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

480. Add. Antwiaiion : — Refd. Manchester Corpn. 
V. Pamworth, [1930] A. 0. 171. 


Part II. — The Sea and the* Seashore. 


475a« Part of beach opposite to ” land.] — A 

municipal corpn. passed a resolution in 
Jan. 1860, agreeing to let to pitf. flat 
part of the beach opposite to pltf.’s field, for 
300 years, at a nominal rent. Pltf. clam-iKl 
all the beach comprised between lines djuwji 
in prolongation of the sides of his field, he 
]>uijlt a wall Ac terrace along the part so 


claimed. In 1861 the corpn. gave pltf. 
notice to quit, Ac aftiU* negotiation, in 

1869, bT‘ought an action ol rijeclmont against 
1)11 f., who llioreupon filed the bill in this suit 
lor specific poiforinanco : — Held : the bound- 
aries of the piece of land agreed to be demised 
were lines drawn from tiio extmnitios ol' 
pltf.’s field perpendicular to the coast-line. — 


PART I. SECT. 2» SUB-SECT. 1. 

k (p. 7) 1. To chunae point 

of diversion .] — Buonaparte Ranch v. 
SOBNXTDBR, [lf«28] 2 D. L. R. 993 ; 
[19283 2 W. W. B. 106.~-OAN, 


PART t. SECT. 4, SUB-SECT. 8.— B. (b). 

d J. .1 — Pltfft. & deftfl. occupy 

lands ve^ near each other, the laud 
of a third party Intervening between. 
Defts. bad been taking' water, flowing 
throng an artificial channel. Into their 
land, for the purpoae of Irrigation, for 
nearly 82 or 35 years without Inter- 
ruption, every monsoon, through the 
land of the third person, by cutting 
the ridge (all) of a plot of land, bdong- 
Ing to pltfs., in one place. Pltfs. sued 
for permanent injiinotion to restrain 
defts. from oatUng the ail: — Held: 
defts. bad acquired a prescriptive right 
to take water 1^ cutting the ail. — 
Bipin BiBHABf Ghatak v. Rahnath 
Ghatax (1929), I. L. R. 56 Calo. 151.- 
RID, 

BART I. SECT. 6 , SUB-SECT. 2 . 

^969 V. .1— Where by 

dtoiftg a ditdi a proprietor of land 
baiiiee sorteoe water to flow tberefrom 
to lower-lying land he le tiabte for 
^ ^ * thereby tbrongh 


04XIET V, ]^^U9S8rS D. L. E. 
k X1928J I W. W. R. 961 ; 29 Saak. 
onvgn^Jtm} tV.L.IL 
2.90; » ai*. K. 426,— 


PART I. SECT. 4 , SUB-SECT. 5, -B. i 

BX. KrentUm of mere — To mpptni 
ImiUiim.] — Deft., who waH tho owner 
of i»remlBeB bounded by a natural 
river, erected on hh» own half of the 
bod & 8oll of the river, oonorete pi<‘r« 

Hl steel Htanohions for the purpone of 
supporting a building. The ei*eciion 
of those jiicrs causrjd an approelat)le 
quantity of water whJeh formerly 
flowed over deft-.'s half of the bed of 
tho river to be discharged & flow ov«.t 
pltf.'s half k. along pltf/s bonks on the 
opposite side, but no actual damage was 
thus oocasiouod : — Held : the plow & 
stanchions eonstituted on unlawful 
obstruction Sc diversion of the waters 
of tho river, & on injunction was 
accordingly granted oompolllnK deft, 
to remove them. — ^MAOssiiKBNB Sc 
Fkrrabd V. MuRpHy (1931), N. I. 192. 
— IR. 


PART I. SECT. 7, SUB-SECT. 1. 

g i. — — idemee to 

overfUw — No HoM to overflow) on rndtsc- 
Quent occasions,} — Pomat v, Silver- 
wood, [19301 1 D. h. li. 989.— CAW. 


PART II. SECT. 8, SUB-SECT. 1. 

ad. “ Coastline ** — Construction of 
statvte.'h^Held : in a jnrant to applt. 
00 . by the Domtnion Oort, of certain 
lands, together with the minerals 
thereunder, for the purpose of oon- 
strooting a railway made under a 
Britieh dohimbla Aot of 1883 the 
expression ** ooaetliiie ** need to 
describe the eaetem boundary of the 
lai^ In 'View of the context & droani- 
stenoes of the case wm meant to 


1 


dcw rilx* the canU'in boundary of l.lio 
land at high water nuirk Sc did not, as 
11)0 uppits. contended. Include the fore- 
shore ifc foreshore rights. — J5 )mquimai)LT 
Sc Nanaimo Ry. Co. v. Tubat ( 1919 ), 
121 J.. 'r. e;'.7.-~CAN. 


PART 11. SECT. 3, SUB-SECT. 8.— A. 

478 11. — It Is an oasonttal 

condition of tho operation of tho 
doctrine wliich adds to riparian lands 
tho Inoroment which is caused by 
occretion that the occi'etion should bo 
natural, i.e. occasioned in the ordinary 
course of the operations of nature. Sc 
HO gradual as to bo in a practical sonso 
impoi’ccptible In its cohi H#^ Sc progress 
as it occurs. — Clarke v. Edmonton 
City, [1928} 2 D. L. R. 154 ; (I928J 1 
\V. W. R. 5.53 ; 23 Alto. L. It. 233 ; on 
appeal, [1929] 4 D. L. li. 1019.— CAN. 

PART n. SECT. 8^,^ SUB-SECT. 4.— 

n ,j-~Pltf. reoelved a 

grant from the Provincial Govt, of 
the shore of a narrow ooveororeok 
at St. Margaret's Bay. The cove or 
oroek was one of a number of small 
inlets abounding on tho shores of the 
bay not having tho name or ohamoter 
of a public haimonr, but had been used 
on several oooasicns by omalJ vessels 
for the puipose of loading lumber:— 
Held : no tlUo passed under the grant. 
—Fader v. Smith (1885). 18 N. 8. R. 
(6 R. Sc Q.) 438 ; 6 C. L. T 586.— CAN. 

tb. Grant of licence of ocoupaHon^^ 
Tdmti/icaHon of subfeet^matter of grant. ] 
— Bartuet V, I>BLA>nEr^( 1918 ), 29 
O. L. E. 426 ; 5 0. W. N. SOO.-^AW. 
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Crook v. Sbafokd Oobpk* (1871), 6 Ch. App. 
651 ; 25 L. T. 1 ; 86 J. P. 804 ; 19 W. ft. 
938, L. 0. 

479* Add the following paragraph & citation : — 
The doctrine of accretion has no appln. to 
a non-tidal sheet of ^ more or less stagnant 
water such as one of the Norfolk Broads. 
It is limited to the seashore & land abutting 
on rivers of running water & does not extend 
to canals, lakes or ponds. — Trafpord v. 
Thrower (1929), 46 T. L. R. 602. 

66Sa. •! — ^PoRT OF London Authority 

v: Canvey Island Comrs. & Canvey Island 

U, D. C. (1931), 95 J. P. 220. 


680« Add, Armotaiion: — As to (1) Refd. Boume- 
mouth-Swanage Motor Road &; Feny Co. v. 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 

691. Add, Annoicetion : — ^Refd. Boummnouth- 
Swanage Motor Road & Ferry Co, v, Harvey 
& Sons (No. 2) (1929), 04 J. P, 10. 

640. Add, Arvnoiaiion: — A» to (1) Apld. A.-G. & 
Public Trustee v. Metropolitan Borough of 
Woolwich Council (1920), 93 J. P. 173. 

642. Add. Annotation: — ^Refd. Blundy, Clark Sc 
Co. V, London Sc North Eastern Railway 
I (1931), 100 L. J. K. B. 401. 


Part III. — Rivers, Lakes and Pools. 

747. For citation mbatiiute ** No. 470, ante,"* 


Part IV. — Ports, Harbours, 

793. Add. Annotation: — As to (1) Refd. Boume- 
niouth-Hwanago Motor Road & Ferry Co. v. 
Harvey & Sons (No. 2) (1929), 94 J. P. 10. 


Docks, Piers and Wharves. 

828. Add, Annotation, : — Consd. Great Western 
Railway v. Monmouthshire County Council 
(1929), 94 J. P. (). 


Part V. — NavigaOpn of Tidal and Natural Inland 

Watercourses. 


833. Add. A7?wo/a^ion ; — Refd. Vanderpant v. May 
• fair Hotel Co., [1930] 1 Ch. 138. 


867. Add, Annotation : — Refd. Boumemouth- 
Swanage Motor Road & Ferry Co. v, Harvey 
& Sons (No. 2) (1929), 94 J. P. 10. 


PART III. SECT. 2. SUB-SECT. 2. 

678 vl. .1— 1ft has 

been i-ocognlHOii by a sorloH of cleclsiojiH 
that III India tho bods or channels of 
naviprable waftors aro the property of 
the Govominoiit in the riprbt of the 
Crown. Th« publlo rierht of watenvay 
ean only bo oo-oxtouslve with the pro- 

f ierty of tho Govorninont & aoeord- 
ngly does not cxUaid beyond tho 
limits of ordlnaiT high tides, that is to 
say, the moan between Hpiing & nenp 
Udofl. — Dawood Hashiai Khoof v. 
Took 8ein (1U31), S8 L. 11. Ind. App, 
80.— IND. 

(jl I, Inlcmaiional waters ,] — 

Tho conunou law doctrino of ad medium 
fiXum boa never boon applied to 
international waters, — He FoiiT Erie 
ViLLAOB & Buffalo & Fort Erie 
Public Bktpue Co„ (10281 1 D. L. R. 
; 61 O. L. II. 60i— CAN. 


PART in. SECT. 3, SUB-SECT. 2.— B. 

ta 1. SpeciaJ administnUive 

arm.] — A portion of a parish wa* oon- 
Btituted a special drainogo district for 
admlnistrativo purposes : — Held : the 
presumntion that the doacription 
** bounded by a non-navlffablo river 
included the alveus of the river up to 
the medium fUum applied in the oaiio 
of a Rpeoial administrative area form- 
ing part of a* larger area : & the fact 
that the botindafy was described by 
leferenoe to points on the river bank 
was Insufflolent to reargue that 
presumption. — Hamilton Maqis- 
TRATB8 e. Bent Colliery Oo., Ltd., 
[1829] S. C. 086.— SOOT. 


PART in. SECT. 4, 

756 vl. .1— HfW.- a 

grant from tho Crown of land bounded 
on one side by the waters of an inland 
non ‘tidal & non-navigable lake oaniei 


witli it the ownership of tho land 
covered by w'ater to tho centre of tho 
lake. — Farks v. It., 11U29J Ex. C. K. 
Ml.— CAN. 

so. Shore as boundary of munici- 
paiity — Ext^i.] — Whore the letters 
patent incorporating a British Columbia 
inunioipality doHcrJbe one of its bound- 
aries os the ** shore ” of a certain 
navigable UUcc, the limits of the muniol- 
pallty extend to low-water mark, 
although the lake In question is non- 
tidal water. — H. v. Lakeside 
Orchards, Ltd. (B. C.), 11929) l 
W. W. B. 870 ; 61 Can. Grim. Cos. 
182.— CAN, 

PART IV. SECT. 1, SUB-SECT. 1. 

b i. .1 — Tho Comrs. ap- 
pointed under Hamilton Harbour- 
Comrs. Act to manage the business of 
the harbour are entlOod, under Trustee 
Act, 11. S. O., 1927, 8. 60, to rt>iasonttl>le 
(Mimpensation for their services. — He. 
IlAMii;roN Harbour Combs., [1930] 2 
1). L. R. 509 ; 66 O. L. R. 149.— CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

sd. Harbour Commissioners — Power to 
resume possession of land vested in 
them — Whether of kaid subject to lease,] 
— Flictoher W. & R., Ltd. v, Geelong 
Harbour Trust Comrs., [1928] 
V. L. R. 12.— AUS, 

PART IV. SECT. 2. SUB-SECT. 1. 

•f. ErproT^rioHon of water lots for 
improvement of wharf — Basis of eolim- 
fion.l — The basis or starting point for 
the valuation of water lots, expro- 
priated by the Crown for the purpose 
of wharf improvOmonts. may do had 
from a municipal assessment of the 

8 ropery, .taking into consideration 
tie higher aaaeasable value of the land 


owing to its location, the advantage 
alforded to tbo owuci’s as a result of 
tho improvements.— R. v. Adven- 
TirREua OF Enoijvnd, Governor Sc 
Go. (1916). 17 Exch. C. K. 441 ; 42 
D. L. R, 181.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

826 iv. .1— One who invites 

another to moor a ship at a oertain 
place undertakes with that other that 
Gkm'o are no concealed dangers. — 
Coast Cement Co., Ltd. v. Naviga* 
zioNF. Libera Triestina S. A., 
McKenzie Barge & Derrick Co. v. 
Navigazione Libera Triestina S. A., 
119.301 3 W. W. R. 09 ; 4 D. L. R. 897. 
-CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

o I, .) — He Waters Sc 

Water Powers Reference, 119291 
2 D. L. R. 481 ; S. C. R. 200.— CAN. 

PART V. SECT. 1, SUB-SECT. 8.— A. 

sg. Works of navioaiion^JAahmtv lo 
maintain,] — Qaubsen r. Lower Bann 
Navigation Trustees, [1029] N. 1. 
11.— IR. 

PART V. SECT. 1, SUB-SEfrr. 8.— D. 

sk. No riaht to moor — On private 
ground — lASih Lomond,} — A boa^-hirar 
on Loch Lomond daimed the right, as 
a memlier of the public, to beach Sc 
moor boats on private ground on the 
shore of the loch. He aveired that 
such a right was incidental to the pnbUc 
right of navigation in the loch, wbfc& 
admittedly existed. He further 
averred that the publio had, 
immemorial usage, a right of port «c 
harbour at the place where he olaJiiied 
the right to beach hla boats. Sc that 
they had aooeas thereto by a publio 



I- 


preference following tliis case 

m 

9S2a. More to repair swing*l)rlilg^Iii|iiry to 
wMlo-Whetljer llableJ-Pltf. was injured 
by tripping over a nail projecting from the 
footway of a swing-brid^ which defts.,the 
Port of London Authority, were under a 
staktory duty to maintain in repair, k 
which the public had a right to use only 
when it was not required to be swung open 
for dock traffic. The cause of the accident 
was the failure of the defts. to maintain the 
footway in good condition. In an action for 
damages .• the swing-bridge was not 
a highway k defts. were not in the position 
of a surveyor of highways, k therefore defts. 
could not avoid liability on the ground of 
nonfeasance or on the ground that a surveyor 
of highways is not liable to pay damages to 
persons injured by his neglect of duty, k 
pltf. was entitled to recover.-duiLi’ovtB v, 
Poet op I/)ndon Authoiuty (1931), 48 
T.L.IlJ6;76Sol.Jo.763;2f)L.G.R.a 

948. Add. innotaiion.’-Refd. R. r. Minister of 
Health, .Ba!p.Yaffe, [1930] 2 K.B. 98. 


991 a, — Construction of local act]- 
Creek Conservancy Act, 1899, s. '7, *‘Nb 
nerson shall .. . make or form any recess 
dock . • . or other work or drive anv niles 
... in or up the bed or shores of Muton 
Creek below nigh-water mark so as to impede 
or interfere with the navigation of the creedc 
. . . without in every case the licence of the 


the Conservators, erected in the creek, 
which was a navigable channel, a pumpinn 
plant which was concealed at high tide, i 


pltfs.’ barge, without any negligence on the 
part of the master, collided with the plant 
A was damaged. In an action for a nuisance 
the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction :-Hcld; the sect, did not 
confer upon a liconccc a right to create an 
obstniction causing damage to members 
of the public k the action succeeded.- 
Burley C., ]m, r. Lloyd Edw., Ltd. (1929), 
45T.L.R.m 


965, M AnnoMmr -Mi Bliindy, Clark & 
Co. n. I/»ndon k Noiili Eastm Railway 
(1931), 10(1 L. I K. B. 401. 


raad. It wat lulmittii lor the pur- 
poKS of the ease, that Loch Lomond 
wae to bo amued to be an extetiHloii 
of the navigable nou-tldal River Levon 
which flowed out of lt:-RcW.' a 


right (if navWiou on tlic piirt of I In' 
public (lid nut include n right to liciieli 
or moor boats on prlvnlc groniiil for 
till! puriiow) of carrying on tlie IhinIiichh 
of a boat-hirer; lii arigliloiilhi'piiTt 


III the piililic to oinhai'k k dlsciiibark 
on jiiiviite ground ('finld not ho 
iicipim'd by piwrlptloii.-LKtTH- 
linutNANr. 11(1(1(1, [lli;il]H.(VJlll, - 

SCOT. 



; 3RiiiWM'Jiapi 4lffl> StmUEMOnr 

AND MEASURES;. 
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WILLS 


Part I. — Nature of a Will. 


19. 

80. 

98. 

98a. 


AM. AnnaMion : — Refd. Be Bund. Cruik- 
ahank v. Willis, [1929] 2 Oh. 455. 


AM. Annotation : — Refd. AriflE v. Rai 
Jadunath Majumdar Bahadur (1931), 47 
T. If. B. 238. 

Add, Annotation : — Folld. Re H€u:k (A.) 
(1930), 169 L. T. Jo. 284. 


169 L. T. Jo. 285. 


.\—Re Hack (A.) (1930), 


108. AM* Annotation : — ^Refd. Re Hagger, Free- 
man V, Arscott, [1930] 2 Ch. 190. 

106. AM, Annotation .*~-~Apld. Be Hagger, Free- 
man V, Arscott, [1930] 2 Ch. 100. 

108a. .] — A husband & wife made 

a joint will, whereby they left certain pre- 
pay, which each possessed at the time of 


the death of the spouse first dying, to the 
survivor for life with certain absolute re- 
mainders over, A they amed that the wUl 
should not be revoked without their mutual 
consent. The wife died first, & as from her 
death the husband received the income from 
the whole estate until bis death : — Held : 
from the death of the wife the pro})erty at 
which the husband was then possessed was 
subject to a trust under wliich tlie legated 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of sucii a legatee after the death 
of iho wife but before tiio death of the 
husband did not occasion a lapse.-— iJs 
Hagger, Freeman v, AEsciyrr, 1 1930] 2 Ch. 
190 ; 99 li. J. Ch. 402 ; 143 L. T. 010. 


Part 11. — Power of 

181. AM. Annotation: — Consd. Be Franklin Sc 
Swathling's Arbn., [1929] 1 Oh. 238. 

182* AM, Annotation : —Retd. Parker u, Judkin, 
[1931] 1 Ch. 476. 

289a. Creation of estate tail — ^Death after oom- 
menoement of Law of Property Act, 1925 
20) — Necessity for.] — under l^aw of 
Propertv Act, 1925 (c. 20), s. 130, the pov«»^i‘ ' 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1012, by his will settled 
certain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law Sc equity 
permitted correspond with the limitations 
of real estate In tall, Sc set out such limitations 
at length, but settled no real estate upon 
the same limitations: — Held: testator had , 
a^mpted to create an entailed interest in i 
the cnattela but had not succeeded, Sc 
therefore the trustees of his will had no | 
power to sell them under sect. 180 (5). But , 
the ct., deeming it in the circun^ances 
expedient, would make an order authorising t 
the sale of the portraits by the trustees under 
Trustee Act, 1926 (c. 19), s. 67. — Re Hope's I 
Wnx Trust, Hope v, Thorp, [1929] 2 Ch. \ 
186 ; 98 L. J. Ch. 249 ; 141 L. T. 609. ' 


Disposition by Will. 

265. Add. AnjiofationH : — Distd. Re Bullivan, 
Dunkloy v. Bullivan (19:49), 45 T. L. R. 590. 
Consd. Rv MoKt‘o, I'ublic Trustee v. McKee, 
11031J 2 Ob. 1 15. 

299a. Disclaimer by donee — Intestacy —Applica- 
tion of Administration of Estates Act, 1925 
(C. 23), ss. 33 (5), 46, 49.j — Tewtiitor who 
owned certain imisicaJ copyrights, Sc who 
died in 1928, by his will gave the rcsiduci 
of his estate, including the copyright 
royalties, on trust for hm wife for life A 
afterwards for his children. Sc directed ( hat 
the royalties should ho treated as capital. 
Testator left a widow but no children 
HM: as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, Sc 
the result of the disclaimer would be that 
the widow would take a life Interest in the 
residue, including the royalties. — Re Bul- 
EiVAN, Dunklby i;. Bullivan, j 1930J 2 Ch. 
84; 99 L. J. Ch. 42; 142 h. f. 187; 46 
T. h. R. 690. 

f. Death of remaindermen in lifetime of 
widow.] — By hirt will testator who du’d in 
1928, after making certain h(*quest8, devised 
Sc bequeathed all his real Sc personal estate 
not otherwise disposed of to his trustee upon 


FART 1. SECT. 1, SUB-SECT. 1. 

I I. Release.’*! — Re Donnkli., 
11630} 4 D. L. R. 1037.— CAN. 

FART 1. SBOT. 2, SUS^CT. 2.- 
A (•). 

JId U Tute for aeoertainment,^- 
a wOl is made to a 

isd oonditloo tbat it is 
to the happening of a 
,t.g,,iSiuSa£or*8 

.Jtt tune or dtning 

efensiloal opMieion, the wul 
take ettset ante the eon- 

tSSOedi bnt. If the wfH is 

m euMfiiiifl ae to their tte the oon- 
ffpgency Is oaly tin mott^cr making 



I fhe will, tbe will Is ni>t oondltlonal but 
takes eflOot whether tbe event happens 
or not. — Re 8woiii>s Bsiatb (Alta.), 
119261 S D. L. R. 564 ; 8 W. W. R. 
246.— CAN. 

PART L SECT. 4, SUB-SECT, i, 

104 L Fop S. AF. read 
’•OByLON." 

FART 1. SECT. A SUB-SECT. 2. 

106 via. — r “T ^ 

that a hnsband 9c wile tore sii^taae- 
ons^ made tantnal giving ei^h 
to the other a life interest with s t m l l a r 
pwiAatm in remainder, is not In 
telf eridenoe of on amsment not to 


revoke the wills ; in the absence of 
a definite agreement to that elfeot 
there Is no Implied trust preoludlng the 
wife from making a fresh will 
inconsistent with nor former will, 
even though her husband has died 9t 
she has taken tbe beneOU conferred 
by his will. — OuAV v. Peki^ktual 
Trcktsb Oo., Ltd., (1928! A. C. 861 ; 
4«> U. L. R. 668 ; C1688) Argus U K. 
838. — AUS. 

PART II. SECT. 8. SUB-SECT. 2.-*- 
C. (a). 

266 i. NeeteeUu for fonttreion, into 
pertnanmi seeurmeeA — Re BrNOBAM, 
11931) I t>. L. n. 818; (TO O. L. R. 
181.— CAN. 



OiMNi 89fflM8e2a. IsrousH >:n]> Ebipiee 

txxaib lor sale Sd conversion, & after pa^ingr 
his fimeral ^ testamentary expenses, debts 
^ legacies, to invest the net residue, Sn to 
stand possessed of the net residue & the 
investments thereof upon trust to pay the 
income to his wile for life, Sc after her death 
to divide the same between his surviving 
brothers Sc sisters. The last of the brothers 
Sc sisters died in 1080. The widow was still 
living. On the construction of the will 


Diaisst SuTPiKicsaiT. 

surviving brothers ds sisters was h^ to mean 
brothers & sisters, surviving the widow. Sc 
there Wius therefore an intotacy as to the 
reversionary interest in the testator’s resi- 
duary estate expectant on the widow’s 
death ; — HM: the reversionary interest ought 
not to be forthwith sold.— iSe McKsn, PuBUO 
Trttstbb V* MgKbb, [1981] 2 Oh. 146 ; 100 
L. J. Ch. 825 ; 146 L. T. 606 ; 47 T. L. R. 
424 ; 76 Sol. Jo. 442, C. A. 


Part IV. — Capacity to Benefit under Will. 


464. Add. Annotation : — Consd. Re Beiliss, Poison 
V. Parrott (1020), 141 L. T. 246. 

479a. .] — Be Hyde, Smith v. Jacic 

(1931), 76 Sol. Jo. 781. 


504. Add. Annotations : — Consd. Be Pitts, Oox u. 
Kilshy, [1981] 1 Ch. 646. Held. Be OolUer, 
[1930] 2 Oh. 87. 

506. Add. Annotation : — Consd. Re Pitts, Cox v. 
Kilshy, [1931] 1 Ch. 646. 


Part V. — Formalities, of Will or Codicil. 


697ai Execution prevented by death.] — 

'Instructions for a will containing the fixed. 
Sc final, intentions of the deceased are valid, 
. if the formal execution is prevented by death ; 
&, if there is no evidence of insanity, at the 
time of giving the instni‘.;tions, the com- 
mission of suicide, three days afterwards 
will not invalidate the paper by raising an 
inference of previous derangement. — Buii- 
. ROWS V. Burrows (1827), 1 Hagg. Ecc. 109 ; 
162 B. R. 624. 

Annotation; — Refd. Oodman v. Oodxnan, fl920J P. 201. 

661. Add. Annoialioyi : — Consd. Palin v. Ponting, 
[1930] P. 186. 

678. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 186. 

717a. Codicil commencing ** this Is the last 

will St testament.”] — A testamentary paper 
headed “ Codicil to be attached to my will,” 
Sc proceeding ” This is the last will Sc testa- 
ment of A. B.” did not expressly or by 
implication revoke an earlier will, although 
it effected a substantia] difference in the 
destination of a large portion of the property 
passing. The same paper bore, in addition 
to the signature of the testator, the signatures 
of four persons, two of whom were bene- 
ficiaries under it ; all four signatures had 


been placed on the paper at the time of 
attestation, & there was evidence that the 
two beneficiaries signed otherwise than as 
attesting : — Held : (1) the words “ last will 
Sc testament ” did not preclude the ad- 
mission to probate of both papers ; (2) nro- 
bato of the codicil might go without including 
the names of the two beneficiaries as attesting 
witnesses. — Kitcat v. Kino, [1930] P. 206 ; 
99 L. J. P. 120 ; 148 L. T. 408 ; 40 T. L. R. 
017 ; 74 Sol. Jo. 488. 

729. Add. A nnotation : — ^Apld. Kitcat v. King, 
[1930] P. 260. 

802a. Signature at top of sheet.] — A lady got 
some one to write on a single sheet of paper 
her wishes for the disposal of her pi*operty 
after her death. There was no room at the 
end of the wiitlng for her signature, so she 
signed at the top of the sheet, Sc her signature 
there was duly witnessed : — Held : the 
document was not a valid wiU as it was 
directly within the prohibition in Wills 
Amendment Act, 1852 (c. 24), that no 
signature should bo operative to give effect 
to any disposition or direction which was 
underneath or which followed it. — Be Stal- 
MAN, Stalman V. Jones (1931), 146 L. T. 
399, C. A. 


PART V. SECT. 1, SUB-SECT. 4.-~D. 

697 ii. .1 — lie Dunlop 

(Ont.), 11029] I D. L. II. 642.—CAH. 


PART V. SECT. 1. SUB-SECT. 6.— 
B. (A). 

629 4. Whriher document incorporated 
in will — Necessity for reference.] — Re 
Poole, Stewart v. Pooi.k (P, E. I.). 
U9291 1 D.‘L. 11, 418.— CAN. 

PART V. SECT. 8, SUB-SECT. 1. 

A i. TeatAtor in hla trnat- 

dlapoattion aettloment directed hit 
trustees to pay, iinpleineiit & fulfil 
any leiracies or b^ueste wbtob I may 
leave or beqpoatb by any writing under 
my hand, however informally the same 
may be fuepresaed or executed.** Some 
time prior to hie death he delivered to 
hit law agenta, who had ouatody of his 
trust-dlai^tion & eettlement, a sealed 


ouvelopo bearing the following holo- 
graph ondorsatlon : ** To be placed 
with my Last WiU & Tostamont — 
T. R.** After his death the envelope 
was foimd to contain three documents 
of a testamentary character, all holo- 
graph of the testator. Only one was 
signed. One of the unsigned doou- 
mente began in these terms : ** 1 T. R. 
desire to make the f oUowimr alterations 
& additions to my last k Testa- 
ment namely.*' Certain direoUons 
followed, Sl the document concluded 
with these words : ** Written by my 
own hand at L. A. the 17th day of 
October 1981 **:— Held.* the tnisteee 
were hound to give elToot to the 
dilutions contained In the unsigned 
document, on the ground that the 
facts connected with the document, 
taken to conlunctioo with the direc- 
tions to the trust-disposition Sc settle- 
ment, showed that teetator intended 
it to bo read along with his foimal 

6 


settlement, of which ho had effectually 
made it a port. — R onalds’ TBtTSTBBS 
V. Lyle. 11929] S. O. (Ct. of Sees.) 194. 
— SOOT. 


PART V. SECT. 3 , SUB-SfiOT. 4 . 

780 i. Signature in name of person 
T^esled to sign — A testa- 
inontar}’' document in Scotland tpooifle- 
ally dealt with real estate in Ontario. 
The document was executed before C!., 
a notary public. Sc was signed, to the 

{ iresence of two witnesses, by C. Sc not 
n the name of testator, C. signing bis 
own name Sc the witnesses a Hrntng a 
statement t^at they had h^ird 
authority given to C. Sc hoard the 
document read over to B., who dedarnd 
he could not write : — Hetd : a giw 
oompUance with Wills Act, R. S. 0^« 
1987. s. tiKEXJsv Sc omm, 

119S01 1 D. b. R. ses ; 94 OnUPh. 
639.-4:AN. 


Aid. ^.nnoto^ion# -Coiisd. In the Goods of 
Smith (1931), 47 T. L. R. 618. Distd. Re 
Staimati, Stalman v. Jones (1931), 171 
L. T. Jo,468. 

Wi. Add, AnnoicAion: — Consd. In the Goods of 
Smith (1931), 47 T. L. R. 618. 

881a« .p-Holograph testamentary 

dispositions so written as to stand after the 
executive clause, which was in a printed 
form : — Held .* to be part of the will & 
entitled to probate, being written before 
execution, & the page executed not con- 
taining any disposition. — In the Goods of 
Smith, [1931] P. 226 ; 100 L. J. P. 115 ; 47 
T. L. R. 618 ; 76 Sol. Jo. 725. 

886* Add, Annotation : — Consd. In the Goods of 
Smith (1931), 47 T. L. R. 018. 

888* Add, Annotation : — Consd. Palin v. Pouting, 
[1930] P. 186. 

889. Add, Annotation : — Consd. Palin v, Ponting, 
[1930] P. 186. 

880a. “ Sea other side for completion.*’] — 

On the margin of the first page of a will on 


Cases 880-^44^ 

a printed form, duly executed dp attested at 
the foot of the page, occurred the woiw» 
Se<* other side for completion.” On the 
second page under the words, ” Contoua- 
tion from the other side,” there were dis- 
positions of property & a residuary gd^t 
without any further execution or attestmon : 
— Held : the words, ” See other side for coin* 
pletion,” had the effect of joining in or inter- 
lining the writing on the second page, dt 
that the executed writing should be mcluded 
in the probate. — Palin v, Ponting, [1930] 
P. 185 ; 99 L. J. P. 121 ; 46 T. L. B. 310 ; 74 
Sol. Jo. 234 ; sub nom. Paling v, Ponting, 
143 L. T. 23. 

1074. Add. Annotation : — Generally ^ Refd. Black- 
well r. Blackwell. [1929] A. O. 318. 

1097. Add, Annotation : — Apld. Kitcat v. King, 
[1930] l\ 266. 

1097a. .]— Kiloat v. King, No. 717a, 

ante, 

1117. Add, Annoiaiion ; -Consd. Palin v, Ponting 
[1930] P. 185. 


Part IX. — Alterations and Erasures. 

1864. Add. Annoiaiion .-—Consd. Palin ». Ponting, I 1887. Add.. Annoiaiion .-—Consd. Palin v. Ponting, 
[1930] P. 186. 1 [1030] P. 185. 


Part X. — Revocation, Revival and Republication. 


1513a. .] — In the Rstate of cuccby j 

<1929), 73 Sol. Jo. 656. I 

B, Will Mode in Contemplation of Marriage. 

(Vol. XLIV., p. 319i) 

1522a. Disappearance of wife — Bequest to woman 
with whom testator cohabiting — Subsequent 
marriage to legatee.] — Testator, being 
married to a woman who had left him some 
years before & had not been heard of, be- 
queathed the whole of his estate to a woman 
with whom he was living & whom he described . 
as his wife. Shortly afterwards he married 


the woman in question, relying on the legal 
presumption of the death of his wife ; — /icfd ; 
the marriage was prhnO facie valid tlie w^ill 
w^as expressed to bo made in contemplation 
of it, & was accordingly within the protectiem 
of Jjaw of Properfy Act, 1925 (c. 20), s. 177, 
& not iH^voked by tlie marriage. — PiLor v. 
(lAlNFORT, 11931] P. 103; 100 U J. P. 00; 
145 U T. 22 ; 47 T. 1^. K. 370 ; 75 8ol. Jo. 
490. 

1624. Add. AnnoMion Apld. Kitcat v. King, 
[1930] P. 206. 

1851a. .] — A will & codicil made by testatrix 


part V. SECT. 8, SUB-SECT. 6.— B. 

p I. .1 — In the Will of MoaoifEY 

(1928), 28 S. n. N. S. W. 663 ; 45 
N. 8. W. W. N. UI.—AUS. 

PART V. SECT. 8, SUB-SECT. 6.— D. 

MU Signature appearing as endorse.- 
mefd.H^e Dytryoh, f 10281 V. L. K. 
144 ; fl988J Argus L. R. 88.— AU8. 

PART V. SECT. 8* BUB-SECT. 6.-C. 

$71 111. .1 — In an acUon to 

ettablish a testamentarF document 
as'tbe last will of H. deceased, the only 
question for decision was. whether the 
will had been properly executed. The 
evidenoe was oonnicung, but the trial 
judge found that one of tho persons 
attesting the doonment signed before 
testator signed, that the other attesting 
witness dgned after testator. & the 
first witness did not resubscribe the 
: the doonment was not 
executed in the manner proaoribed by 
wflis Act. s. 12 (1). Sl could not be 
admitted to probate. The signature 
ef testator most be written or aoknou • 
ledisd by him In the actual presenee 
Of both wftoesses together before 
etther of thein attests ft subscribes the 
wHL—Obssunx «. HxrNiston. [1928] 
4 D. L. B. 786 : 62 O. L. R. 676.— CAN. 


PART V. SECT. 4. SUB-SECT. 4.— B. 

(o). 

1006 i. Testator mudile to turn in hed 
— AttesfaHon visible, by taming.] "-/(e 
WOZCIECHOWTECIS KSTATK, (11)31) 3 

W, W. II. 283 ; 4 D. L. K. 585.— CAN. 

PART V. SECT. 6, SUB-SECT. 3. 

so. Necessity for compliance vrUh 
statutory reguirenienis at lime of erreu- 
/ion.]— The validity of n liOHtAmentary 
ilocninent, in no far as Its execution Is 
concerned, depends c?iit!rr*ly on tho 
question whether It compiled with tho 
8taf-uU»ry n>qiiiPoments in t hat behalf 
In foico ot tlie time of Its execution.— 
lie McGrBBOK. Uoyal Tkubt <X>. v, 
B.VXTEH, 119311 2 W. W. B. 86; 2 
D. L. K. 680.— CAN. 

PART VII. 

, J, — .J— Si5Ct. 14a of WlUs 

Act Amendment Act, 1924, fixes a 
time as to wh<m the validity of a wiU 
of the elasfi referriMl to therein is deter* 
mim^, Ylz., when It was made. There- 
fore, If a British subject, wlien outside 
the prortnee, makes a will whiefc meets 
the requirements of said sect.. Its 
validity is not destroyed by the fa^ 
that testator afterwards ceases to bo 
a British subject. Where a person 


while flomiclled In lirltiHli Ooluinbla ft 
owning realty there! i: niakos a will 
valid as to realty In that nnivlnoo, ft 
he aequlrcM a foreign domfelle ft makes 
u holograph will, invalid as to realty 
In British Cohnnbla. revoking nU 
previous wills & disposing of both 
rc*a]ty ft pensonally. ft dies domlellod 
in sold foredgn country, the British 
ColumVila will reinalns effect ive as to 
the British Oiilurnbla pealty.— Tfc 
0O1.V1LLK Ehtatk, 11931] 3 W. VV. H. 
26.— CAN. 

PART X. SECT. 1, SUB-SECT, 3. 

1507 V. .] — Where It was proved 

that a U-stAtor made a will which could 
not bo found aft4*r his death ft there 
was no evldencxi touching Its where- 
abouts after It was made : — Held : It 
must he presuincd, there being no 
evidence to rebut the presumption, that 
the will was destroycni by the testator 
with the Intention of revoking It.-- 
He l^HTNflON Khtate, [1030J 2 

W. W. R. 678.— CAN. 

PART X. SECT, 1, SUB-SECT, 4.—B. 

M. Necessily for er press deelarati^ 

837.— CAN. 
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in 180$ were ravoked hy e will made in 1807. 
In 1811 testatrix m ad e a eedieil to tbe will 
of 1807 deolii4*ing that a aharO'in her estate 
thereby given to a son should be held Upon 
protective trusts. In 1 821 testatrix executed 
a third oodicU. which referred only to the win 
A codicil of 1888« altered some of the pro- 
visions of the will h otherwise cooflnned it : — 
Meld : the effect of the codicil of 1021 was 
to revoke both the will of 1907 & the codicil 
of 1811# ^ to re^ve the will in codicil of 1888. 
— He Baker, Baker e. Baiter, [1929] I Oh. 
608 ; 08 L. J. Oh. 174 ; 141 L. T. 20. 

1656* Add, Annotation : — ^N.F. Be Bobinson, Lamb 
V, Robinson, [1030] 2 Oh. 832. 

1656. Add. Annotation: — Coasd. Be Bobinson, 
Lamb v, Bobinson, [lOSO] 2 Oh. 832. 

1657a. .] — The question whether a will 

has been revoked by a subsequent instrument 
depends entirely upon the intention of the 
testator as expressed in that instrument. 
The rule laid down in Baker v. Story, No. 
1056, & earlier cases that a second will will 
revoke an earlier one though It is ineffective 
to confer any gift, if such failiu^e is due to the 
incapacity of the devisee or legatee & not to 
any infirmity in the will itself, is no longer 
acceptable since the decision in Ward v. 
*Van der Loeffy No. 1662. 

Testatrix by a will made in 1914 gave her 
, residuary estate upon trust to pay an annuity 
to her son n., subject thereto for her 
grandchildren who should altain twenty-one. 
In 1021 she executed a document which she 
described as her last will, ^ which she gave 
the whole of her estate to H. absolutely, but 
it contained no clause revoking former wills. 
The later will was ineffective, though ad- 
mitted to probate, owing to the wife of H. 
having attested it : — HM : the earlier will 
was restored, there being no intention shown 
by tt'statrix in the later one to revoke It. — 
jf?e Bobinson, Lamb v. Bobinson, [1930] 2 
Ch. 332 ; 99 L. J. Ch. 431 ; 143 L. T. 693 ; 
46 T. L. B. 642. 

1662. Add. Annotation: — ^Apld. Re Bobinson, 
Lamb v. Bobinson, [1930] 2 Ch. 332. 

1671. Add. Annotation : — Consd. Re Bund, Oruik- 
shank v. WUlis, 11920] 2 Oh. 465. 

1707a. .] — B., by his will, after appointing 

his sister W. & one S. exors. & trustees 
thereof, & after giving certain legates & 
exercising certain powers of appointment 
therein more paHicularly referred to, 
appointed ^ devised his mansion house, lands, 
cottages & hereditaments known as Wick 
Episcopi untn & to the use of his trustees 
upon trust after payment thereout as therein 
mentioned to pay the residue of the rente 
income thereof to his sister the said W. for 
her life, & after her death upon the trusts 
therein mentioned. Alter a further bequest 
of Jewellery, plate A; portraits so as to devolve 
as heirlooms with the said mansion house so 


Ixr as the mlas of law woald peemlt 
(sis) tlm persem or pemoiis tor tlio oma bel^ 
entitled to the pciseesioii or. tmseSa^ td the 
rents of the same m an atei house, testator 
thereby further gayp, appointed, devised lb 
bequeathe4 all the rest resldine of hIS veal 
A personal estate unto & to the use of Ids 
trustees to such uses, upon such trusts, A 
for such ends intents & purposes as the Wick 
estate might under the tmsts of his will for 
the time Being be held so far a# the rules 
* of law would permit. Bv a codicil dati^d 
August 4, 1927. after recfthtt that he was 
desiroas of giving to his sfepdaughter 0. 
(pltf.) a residence in Bnglimd, testator 
appointed, devised Sd bequeatiied to her for 
her life his s^d house Wick Bpiscopi & all 
the furniture, books, linen, plate A effects 
therein or belonging thereto k also the land 
he occupied therewith. After testator’s 
death in 1928 pltf. 0. took out an orij^hiating 
summons to determine (inter atia) the 
question whether pltf. was entitled for her 
life to the whole or any ds if so what part of 
the rents, profits & income arising out of the 
' • residuary real & personal estate of the 
*' testator or of the income of the proceeds of 
< sale titoreof , or whether deft. W. was entitled 
during her life to the said rents, profits A 
income or to some & what part thereof, or 
to whom the same were payable : — Held : 
testator intended by the cooicil only to give 
certain de&ied property to pltf. for her life 
for the definite purpose, namely; the pro- 
vision of a house In Ei^land, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the property 
specifically mentioned in the codicil ; & 

therefore deft. W. was entitled during her 
life to the rents profits & income of testator’s 
residuary real & personal estate, & the 

J >rooe6ds of sale thereof. Further, the 
ewellery, plate, etc., included in the ^ft of 
leirlooms contained in testator’s mansion 
house at the date of his death, were in the 
events that had happened, to be enjoyed by 
deft. W. during her life ; & the excepted 
articles of plate were to be enjoyed by pltf. 
during her life. — Be Bund, Oruiksrank v. 
WULLIB. [1929] 2 Ch. 456 ; 99 L. J. Ch. 4 ; 
142 L. T. 39. 

1015. Add. Annotation: — Consd. In the Eataie of 
Birkby (1929), 73 Sol. Jo. 656. 

1967. Add. Annotation: — Generally , Refd. Black- 
weU V. BlackweU, [1020] A. a 818. 

1978a. Mistake as to legal rights of widowor.] 

— In the Eetate of Gkbenstbebt (1930), 74 
SoL Jo. 188. 

8008a. Be Baker, Baser v. 

No. 1651a, anU. 

8068. Add. AnnoUdion : — ^Refd* Ooonewardttne v. 
Goonewardene, [1031] A. C. 647. ^ 


PART X. SECT, SUB-SECT, T,— 

18S9 vUl. .Ijr' LersBVRs v. 

M\Joa, C19$0) S. C. R. 969 ; 9 D. D. E. 
5S9 ; rftftc.. [I99»t 9 D. L. R. 94S ; 94 
0. L. R. 


of a wlU is to have that effeot. It is 
neoessarv that it should lyter in tto 
body to the wUI to which it is a^oodlell, 
4t the foot that It appears is the sanw 
w t^wtU ifiett to which it is 
soimt to make. It a jaodtetl js n ot 
si^oieot.— fa ^ 

(1997), 98 8., R. N. 8. w. U9 ; 45 
N.a W. W.N.9.^AU8. 

PART X. aaOT. S, ■UB4«aT. 9.— A. 
m9 8. saot. 5 ol 
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Ordinance No. 91 of 1944, of i. 
as by Wills Act, 183T (o. 96), 9 . 1 
effect of oouSrmlxif a Wltl m A 1 
of date Is to make a 
in the wit) openste in the wune wsv 1 
It wonW hST^^^teSl 
of the win had been oonti' 
eodlolh--OooNxwA]ipaifB 
QooNawAHnBra JE. ir 
647 5 100 L. J . P. a 
7, r. 


PART X. SECT. 8, 8UB«aBCT. 8.— 
C. (a). 

8047 t Chneral rule.}— Xf a oodioO 
framed to amount to a fepnnlioatlott 


• Part XI.- 

2iH« .Idkl. XmaMion .wRtf (L R» Biind> Cmik- 
V. mUifl, [1029] 2 Oh. m. 

iliSii. — — Bukd, Oruxbbhakk v. Wnxis, 
1^0^ 1701 ante, 

22i0^^i4(Z« ilnndfa^icm ; — R«fd. Be Forrest, Carr 
p, FaS?re«fc, [1031] 1 CJh. 162. 

Add. AnnoiaiHon: — ^Apld. Be Forrest, Carr 
V. Forrest, [1931] 1 Ch. 162. 

29i0» Add. Annotation : — Consd. Be Fondest. Carr 
V. Forrest, [1031] 1 Ch. 162. 

2949a* By her will in 1920 testatrix, 

who died in the same year, gave the residue 
of her real & personal estate to her exors. 
upon trust to permit her husband to receive 
the rents ^ income thereof for his life, & 
directed that after his decease the trustees 
should sell & convert her residuary estate & 
should stand possessed of the net residue 
upon trust to pay & provide for thereout 
certain legacies. Then there was a direction 
that the surplas moneys remaining after 
payment of thf legacies should be divided 


voL xLiy.--4niii. .. nam 


-Codicils. 

between seven namedpersons* the ohildren 
of A., the ohildnm of W., db the two children 
of J., in certain proportions. By a oodidl 
testatrix gave £1,000 upon trust to pay the 
income to E. for her life, An after her decease 
directed that the same should fall into 
i^esiduary estate Sc be divisible accordingly ; 
she then revoked the gift by her will of me 
portion of her residuary e^te to the two 
ohildren of J., Sc directed that they should 
take no part of her residuary estate, in 
lUl other respects, she confirmed her will : — 
Held : in the absence of suihoient indication 
of intention to give the shares, the fldft of 
which was so revoked, to the other residuary 
legatees, the effect of the revocation was that 
those shares were undisposed of . — Be 
Fobrbst, Cakr V. FottRBST, [1931] 1 Oh. 162 ; 
100 L. J. Ch. 122 ; lU L. T. 297. 

2251. Add. Attnofoiion: — Retd. Re Forrest, Oarr 
V. Forrest, [1931] 1 Oh. 162. 

2255. Add. ^Innofafion ; — Consd. Be Forrest, Oarr 
r. Forrest, [1931] I Ch. 162. 


Part XII. — Legal Incidents of a Gift by Will. 


2280. Add. Annotation : — Refd* Re Buxton, 
Buxton V. Buxton, [1930] 1 Ch. 648. 

2805. Add. Annotation : — Refd. Be Newman, Slater 
V. Newman, [1930] 2 Oh. 409. 

2511a. — -.]--Re Backhoukk. VVk.t- 


MINSTJ2H Bank, Ltd. v. Shaktbjsbury 
Society & Hagoed School Union, [1931] 
W. N. 168 ; 172 L. T. .To. 10 ; 72 L. Jo. 79. 
2575 . Add. Annotation : — Generally^ Refd. Be 

Newman, Slater v. Newman, [1930] 2 Oh. 
400. 


Part XI I i. — Conditions. 


2668. Add. Annotation : — ^Apld. Be Thomas’s Will 
Trusts, Powell v. Thomas, [1980] 2 Ch. 67. 

9045l^« ,] — ^Where testator makes a gift 

subject to a condition precedent, the ful- 
filment of which is rendered impossible by 
cperation of law before the date of the will, 
the condition is void Sc the gift remains . — Be 
Thomas’s Will Trusts, Powell v. Thomas, 
[1930] 2 Ch. 67 ; 99 L. J. Ch. 286 ; 144 L. T. 
64; 74 Sol. Jo. 201. 

nW. Add. Annotaiion ;--Ab to (2) Consd. Be 
May, Eggar v. May (1931), 47 T. U. R. 515. 


9689. Add. Annotation ;-~Refd. Be Knapp, i 
Spreckiey v. A. O., [1929] 1 Ch. 341. i 

9698. Add. Annotation Refd. Garland v. Archor- 
8hec (1930), 142 L. T. 443. 

Witz* Add. Annotation: — ^Apld. Be Cockerill, 

Maokanesi t;. Perdval, [1929] 2 Ch. 131. | 

Wm* Add. Annotation Distd. Be Cockerill, 

. HiMskaiieM v. Perdval, [1929] 2 Oh. 131. | 

Annotation Be CockeriU, | 

-Tjtaokancwi Perdval. [1929] 2 Oh. 181. 


2781. Add. Annotation: — Apld. Be Cockerill, 
Mackaness v. Perdval, [1029] 2 Ch. 131. 

2782a. .1 — Testator, by his will, devised 

land to P. Buoject to the payment of certain 
annuities, of road -making charges for which 
testator was liable. Sc of estate Sc other 
death duties, Sc subject also to the proviso 
that if within twenty years of testator’s 
death P. should desire to sell the land, he was 
to give the Governors of the N. Grammar 
School the option of purchasing the land at 
the price of £300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities Sc road charges, Sc accept- 
ance to be notified within three months. 
The land, of about 22 acres in area, was in 
fact worth £670 an acre at the date of 
testator’s death. In accordance with the 
condition P. offered it to the School Governors 
at £300 an acre, Sc the offer was duly accepted 
Sc the land sold Sc conveyed to the Governors 
for £6,688. The value of the land for the 
purposes of death duties was assessed at 


mMsor. 

et an sgreemeat tor 







PART XII. SECT. 5 ,.SIIB-SBCT. 8 .— 

B. {»). 

2978 It — ,) — By the doviao of ati 
estate, wbiok testator bas prerloiudy 


PART XU. SECT. 6 , SUB-SECT, S. 
•h. AppticaiUm to real Of MrstmaZ 
e$taAe.)r-ft Is now settled thst the 
doctrine of aooelenttlon applies both 
to teal Sc personal estate.-^ABMAir v. 
AsomBBOtf^ riOSO) N. Z. L. rTsT,— 
fl.Z. 



OaiM 878Bfr-4Mlb. BInolish AKD Eufikb 

£14,720. On a minmions being taken out to 
detennine whether the Oovemore were liable 
to pay a rateable proportion of the estate & 
BuoceBsion duties levied upon the value of 
the property : — Edd : the condition being 
one in restraint of alienation except to a 
particular purchaser was void for repugnancy, 
& not binoing upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee. — Re Oockbrill, 
Maokankss v . Pbbcivajl, [1020] 2 Clu 131 j 
08 L. J. Ch. 281 ; 141 L. T. 198. 

2825a. Condition against Joining religious society 
requiring surrender of property — Effect of 
Joining society requiring surrender of Income 
only.] — Testator, who died in 1920, left his 
residue to his uncle’s children as tenants in 
common, with the following proviso : In 
case any child of my uncle shall at any time 
before becoming entitled to receive any share 
in my residuary estate have joined a religious 
body to which he or she shall have been or 
bo under a religious obligation to give his 
or her own property, then I hereby direct & 
declare that unless such child shall quit & 
renounce such religious body within six 
calendar months after my death sucli child 
shall be deemed to have died in my lifetime.” 
One of the children in 1927 joined a religious 
society which liad a rule providing that the 
society should receive the income of the 
property of members, though every member 
r(5taincd a right to dispose of the capital. 
The child in question had not quitted or 
rcnoun(!ed the society within six months 
from th(^ U^statfjr’s death ; — Held : the child’s 
share of the residue was not forfeited. — Re 
* Beix, Belt. v. Aunew (1931), 47 T. L. R. 
401. 

2808a. Effect of disentailing estates.] — Re 

Watson, Oulme-Heymouh v. Brand, No. 
7034a, post, 

2961. Add, A^inotaiion : — ^Apld. Patton v. Toronto 
General Trusts Corpn., [1930] A. C. 029. 

2961a. .] — Testator, who died in 1919, 

bequeathed to his grandson, applt., an 
annuity, provided that he was « proved 
himself to bo of the Lutheran religion ; until 
ho was twouty-tlve years of age the annuity 
was to be paid to liis mother lor his benefit. 
In 1017, when the will was made, applt. was 
only twelve years of age, & testator knew 
tliat applt. ’s mother was a Roman Catholic, 
& that ho was being brought up in that 


DiOBST SXTmaMBNT. 

religion* According to the law of Germany, 
where applt. his parents were domiciled, 
applt. could not effectively chtmge his 
region without their consent imtil he was 
twenty >one years of age. On reaching that 
age he proved that he had become of the 
Lutheran religion, 4c he had since remained 
so : — Held : the intention of testator was 
that applt. should have an opportunity of 
choosing his religion, So as he was entitled 
in law to postpone his choice imtil he was 
twenty-one, but not beyond, he was entitled 
to receive the annuity, also arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjo^ent of the annuity 
was free from condition. — ^Patton (W. R.) 
V. Toronto Genkrax Trusts Corpn., [1930] 
A. C. 629 ; 143 L. T. 572 ; sub nom. Re 
Patton, Patton v, Toronto General 
Trusts Corpn., 99 L. J. P. C. 213, P. C. 

2961b. — .] — Testatrix, who died in 1916, 

bequeathed a sum of money to trustees to 
accumulate the income until her nephew 
should attain the age of 24 yeai's & after- 
wards to pay him the income, provided that 
he should not be a Roman Catholic at her 
death, or, if he was, that he should cease to 
l>e one within 12 months thereafter, the 
payments to continue until he should become 
a Roman Catholic, with a gift over if the gift 
failed. At the death of testatrix the nephew 
was a cliild of about nine years of age. He 
w'as the son of a Roman Catholic So was 
being brought up in that faith. In 1917 
Nrvilus, J., decided (No. 2061) that within 
the meaning of the ^vill the child was not a 
Roman Catholic at the death of testatrix So 
that he was te have an opportunity of making 
a choice in the matter when he attained 
21 years of age. In 1931, when the legatee 
was 24 yeai’s of age Sc had never wavered 
in his adherence t-o the Roman Catholic 
Church, the trustees applied for a decision 
of the question whether the gift over had 
taken effect : — Held : although the proviso 
as to the child’s ceasing to be a Roman 
Catholic within 12 months was void, yet, 
as the will provided that even after the age 
of 24 years the legatee was to benefit only 
until he became a Roman Catholic, So as 
this provision included his being a Roman 
Catholic at that age, the gift overstock 
effect. — Re May, Eggar v. May (1931), 48 
T. L. R. 3 ; 75 Sol. .7o. 741, G. A. 


PART XIII. 3E0T. 3. SUB-SECT. 6.— 
C. (»). 

r 1. ■ Comlition suhsequi'.nt- ■ 

Annexed to gift of peraonauy,] — A 
tOKtameutary cotidltlon Bub»oquont in 
sroneml rcfltraint of aiarrlufo, whether 
It forfeits or only reduot^B the gift, is. 
In the case of personalty, only prima 
facie void ; &, if on the tmo construc- 
tion of the will the intention is to 
benefit the object in whoso favour tlnv 
gift over Ih made Sc not to compel the 
celibacy of tlv» first object of thejrift, 
the eoudltion takea ©IToot . — Re Hay- 
THORNTHWArfK ESTATE, [1930) ’ 1 
W. W. 11. 68 ; 3D. L. R. 236.— CAN. 

PART XIII. SECT. 3. SUB-SEOT. 6.— D. 

8803 I. Whether voImI— O ondifioH not 
to live with or be under cot%trot of father,] 
—A condition in a will havmg the 


offoct of deterring a father from the 
performance of his parental duties, or 
constituting an attempt to Interfere 
>vith the discretion of the ot. as to the 
custody & maintenance of its ward, 
is void as being opposed to public 
poUcy.— JSc Elus, Perpetual Trus- 



PART Xm. SECT. 8, SUB-SECT. 8.— D. 

p i, Qr marrying Homan 

Vathotic ,] — Re Joses, Jones v, Baxtew 
(1929), 30 B. N. S. W. 26.— AUS. 

so. Condition as to eonftrmaUon .] — A 
Witt provided for the payment of certain 
legacies on the tegatees becoming 
twenty*flTc years old. Sc also pro- 
vided that the legacies should not 
bo paid until the legatees had been 


confirmed as members of the Chnroh 
of England, A that, shotild any of 
them attain the age of twenty-five 
years without having been so oon- 
firmed, then his legacy should be 
divided between the others who had 
been so confirmed Sc another legatee s-^ 
Held : the condition as to being con- 
firmed was a condition preoedent ; Sc 
that, if it was a condition subsMuent, 
it was one w'hich should net be dis- 
regarded as being against public policy, 
or, under the facts of the case, on w 
ground that its peiformanoe was 
impossible. Moreover, the fact that 
the legatee In question was so con- 
firmed when thlrty-ona years eld 
was not a sabstantlal eompUiuMe with 
the condition . — Re Fobbis, HABBxsoir 
V. CoXMtB, J19281 3 0. X. R, 28 ; 
Ciwsn R.Wo; 88 sasfc X. r: 
478. — CAN, . 
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Part XIV. — Lapse. 


3117. Add. Annoiaiion: — Apld. Re Graham, 
Graham v. Graham, [1020] 2 Ch, 127. 

8120. Add. Annoiaiion : — ^Apld. Re Graham, 
Graham v. Graham, E1939] 2 Ch. 127. 

“7 — J — By her will, aftei* giving life 
interests to her parents, a testatrix devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre- 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 
parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living :—Held : there was no 
implication of a gift over to those children 
on failure of the gift to the husband by 
l^se in any event, & therefore the residuary 
estate of testatrix was undisposed of & passed 
to her next of kin. — Re Ghaham, Ohaiiam v. 
Graham, [1929] 2 Ch. 127 ; 98 L. J. Ch. 291 ; 
141 L. T. 197. 

3250. Add. Annotaiiox: — N.F. lie Tavlor, Tavlor 
V. Taylor (1931), 75 Sol. .To, 39.3,* 

d258a. .] — Testatrix by her will 

gave, devised & bequeathed all her residuary 
real & personal estate to a trustee upon trust 
for conversion, & to divide the not proceeds 
of such conversion equally between her four 
step-children named. The will contained a 
proviso directing that the share to which A., 
one of her step-daughters, “ sliaJl become 
entitled,” should be retained by tlut trustee 
upon trust to invest the same, & to apply the 
income thei*eof or so much as he should in Jii ? 
discretion think fit towards the maintenance*. 
or benefit of A. during her life, & te accumu- 
late the residue of the income (if any), & after 
the death of A. the said share settled upon her 
Ac the inve.stments A: income thereof, & any 
unapplied accumulations were to be equally 
divided between the other tlu*ee step- 
children. A. Ac another step-child named in 
the will predeceased testatrix ; — HeUi : as 
A. did not live to become entitled to any 
share in the residue, the gift lapsed, th<‘ 


settlement failed, Ac there was an intestacy 
as to one-half of the residue. — Re TayIjOB, 
Tayloh V. Taylor, [1931] 2 Ch. 237 ; 100 
L. J. Ch. 309 ; 145 L. T. 443 ; 75 Sol. Jo. 
393. 

3261. Add. Annoiaiion : — ^Folld. Re Buxton, 
Buxton r. Buxton, [1930] 1 Oh. 048. 

3829. Add, Annotation: — Consd. Re Dale, Mayer 
r. Wood, [1931] 1 Ch. 367. 

8830. Add. Annotation: — Retd. Re Forrest, Carr 
V. Forrest, [1931] 1 Oh. 102. 

3832. Add. AnnoUilion : — Apld. Re Forrest, Can* 
V. Forrest, [1931] 1 Ch. 102. 

8384. Add. Aunotation ; 'Consd* Fie Forrest, CaiT 
r. Forrest, [1931] 1 Ch. 102. 

3336a. .] — Testatrix, who died in 1873» 

by her will made in 1800 gave her residuary 
estate in trust for her four daughters A., B., 
(L Ac D., or such of them as should be living 
at her death in equal shares. By a codicil 
the testatrix revoked Ijer will so far as 
regarded the bequest to B., &, substituted 
therefor a legacy of £100, Ac in other respects 
confirmed her will. Each of the four 
daughtcji's, including B., survived testatrix t 
■ Ueld : whether or not the bequest in trust 
for testatrix’s four daughter’s was, in the 
technical sense of the pliras<3, a class gift, 

• tlie share bequeathed in favovii* of B. did not 
lapse, but tlie whole of the residue went to 
the other three daughters. — Re Woods, 
W^ooDB V. CrmAGH, [19311 2 Ch. 138; 100 
h. .1. ( ^i. 385 ; 146 B. T. 200. 

3349. A dd. A nnofat ion ; • ~ Expld. & Apld. Re 
Woods, Woods e. Cre.agh, [1931] 2 Ch. 138. 

3852. Add. Annotationtf FoUd. Re Maynard, 
Pearce v. Pearce (1930), 09 Ia .To. 440. 
Refd. Re Woods, W(K>ds v. Creagh, [1931] 
2 Ch. 138. 

3354a. .] — Re Maynaud, Pjsakok v. 

Peahck (19.30), 09 h, do. 440 ; 109 L. T. Jo. 
519 ; [1930] W. N. 127. 

3357. Add. Annolation : — Apld. 3'aylor, Taylor 

V. Taylor (1931), 75 Sol. Jo. 393. 


Part XV. — Powers 


8890. Add. Annotation: — Generally ^ Refd. Mills. ; 
Mills V. Lawrence, [1930] 1 Ch. 440. 1 

3458a. .] — Cheques written in 1833 by | 

deceased upon his bankers, but not intended , 
to have enect until after bis death, pro- i 
nounced for as part of the testamentary i 
disposition of the deceased ; he liaving in = 
1834 formally executed a will, disposing of i 
^ the whole of nis property, Ac containing a full j 
clause of revocation. — Gladstone v. Tempest ! 
<1840), 2 Curt. 650. 

Annolation Smith c. Thompson (19.31), 47 T. L. L‘, 

603. 

3459a* — W^ere there were two testa- 

mentary p^ers, of which the firsts a duly 
executed will (infer alia), exercised a special 


power of appointment under* an ante nuptial 
settlement, Ac the secf>nd, also a duly executed 
will, purported to revoke all former wills 
without expressly dealing with the power of 
appointment ; — Held : the ct. could take 
into account the surrounding circumst^ces 
a, treat the exercise of the .power of appoint- 
ment as unrevoked. 

The ct. made a grant of letters of adminis- 
tmtion, with the two papers annexed as the 
last will of testatrix, Ac declared that the 
revocatory clause did not in fa<!t revoke the 
earlier appointment.~--8MlTH v. Thobipson 
(1931), 47 T. L. R. 603 ; 76 8ol. .To. 566. 
3469. Add. Annotation : — Comd. Re Phillips, Law- 
rence V. Huxteble, [1931] 1 Ch. 347. 


FART XIV. SECT. SUB-SECT. 2.-B. 

«S94 ife Tatt EstatR. [10201 4 D. L. R. 1074 ; 1 W. W. It, 380 ; 23 B. L. U. 454.— OAH^ 
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Part XVI.----<5ori8tPUction. 


84^* Add, Annotaihn i-^meraUUf R«24« Be 
Walker, W«aiK^1#/Wia^ 

8508* Amakiiiims :-rrA^ to (i) A|tf4. Bs 
JeidkiiiMSf Jetikina io, Davies (1981), iOO 
L. J. Ch. 266. Retd. Shaw v. Public Truseee 
(1929), 141 L. T. 466. 

8S64. Add, ArmoiaUm : — ^Refd. Re Drove-Grady, 
Plowden v, Lawrence, [1929] 1 Oh. 667. 

8671. Add, Aimotation :-^enercdlyt Retd. Re 
Vlhar, Public Trustee v, [1929] 1 Oh. 

3690. Add, Aniwtation : — Retd. Re Walker, Walker 
V, Walker, [1930] 1 Oh. 469. 

8692. Add, Annokdion : — Aa io (3) Ck>iisd. Shaw v» 
PubUc Trustee (1929), 141 L, T. 466. 

8609. Add, AnnotaAiona : — Aa io (2) Apld. Re 
Smalley, Smalley v, Sootton, [1929] 2 Oh. 
112« Ae to (3) Apld. Re Smalley, Smalley v, 
Scotton, [1929] 2 Oh. 112. Aa io (4) Apld. Re 
Smalley, Smalley V. Sootton, [1929] 2 Oh. 112, 

8624. Add,^ Annoiakon ;-^Refd. Re CockerlU, 
Mackanfess v, Perclval, [1929] 2 Oh. 131. 

8626. Add, Annotation : — ^Retd. Re Hood, Public 
Trustee v. Hood, [1931] 1 Oh. 240. 

8707. Add, ^nnototton Retd. Jagmohan Singh 
if. Pandit Sri Nath (1930), 46 T. L. B. 686. 

8741. Add, Annotation : — Aa io (1; Retd. Re Bimd, 
Omikahank o. Willis, [1920] 2 Oh. 466. 

8781. Add, Annotation: — ^Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

8010*. Add, Annotations : — Consd. Re Prosser, 
Prosser v, Griffith (1929), 167 L. T. Jo. 307; 
Re Dale, Mayer v. Wood, [1981] 1 Oh. 367. 

8976« Add, AnnoUxtion : — Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

4043. Add, Annotation Retd. Jagmohan Singh 
V. Pandit Sri Nath (1930), 46 T, L. B. 686. 

4049. Add, Annotations : — Consd. Re Gates, Gates 
V. Oabell, [19291 2 Oh. 420. Retd. Re £mer« 
son, Morrill v. Nutty, [1929] 1 Oh. 128 $ Be 
HeUor, Porter v, Hinduey, [1929] 1 Oh. 446. 


4064* Add, AnnotaUan .*^-43oaid« V* 

Trustee tl929), 141 L. 5?. 

4110. Add, AnnotskjOn PHce p,- 

(1930), 143 L. T. 388. ^ ^ 

4dS4, Add, Anw4aiion ,^r^tlM,3Bk^ 
well, [1929] A. a. 318. 

4419* Add, Annotation : — ^R^d; Be Maynard, 
Pearce Pearce (1030), 69 L. Jo. 440. 

4482. Add, Annotation :-^Aa 4o (8) Conid.^Re 
Smalley, Smalley v, Scottoi^ [1920] 2 Gh, ll2. 

4487. Add, Annotation Be Cruse, Gass v« 

Ingham, [1930] W. N. 206. 

4448. Add, Annotation :—IipUL Be (Whites, Gates 
V. Oabdl, [1929] 2 Oh. 420. 

4619. Add, Annotation : — ^Retd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

4684a. — “War Loan.“]— Re Causa, 

Gass v, Ingham, [1930] W. N. 206. 

4708. Add, Annotation : — Consd. Re Smalley, 
f Smalley v, Scotton, [1929] 2 Ch. 112. 

4811. Add, Annotation: — Consd. Shaw v, Publie 
Trustee (1929), 141 L. T. 465. 

4921a. Money Invested in Swansea Harbour Trust 
— Statutory substitution ot Great Wsstem 
Railway Stock.] — ^The undertaking of the 
Swansea Harbour Trustees was vested in 
the Great Western Railway Co. by the Grea;t 
Western Railway (Swansea Harbour Vesting) 
Act, 1928, which provided that stock of the 
Great Western Railway should be issued to 
holders of stock of the trustees in substitution 
therefor. S^. 12 of the Act provides: 
“ Stock of the co. substituted by virtue of 
this Act for any stock of the Trustees ... 
shall be held upon A subject to the same 
trusts liens ohar^ powers & other legal or 
equitable rights privileges A restrictions aa 
affected the stock ... for which by virtue 
of this Act the stock of the co. is substituted 
... A any reference in any Act of Parlia- 
ment deed will codicil book dociun^:it 


PART XVI. SECT. 8. SUB«SE0T. 1. 

1 i. C(yndition relating io r«- 

liyion of donee, Patton, fl920] 

3 I). L. R. 469 ; 63 O. h. R. 656.— 

GAN. 

PART XVI. SECT. 4, SUB-SECT. 4.*- 
. A. (A). 

8694 «lv. .1— ‘Re Bumnby’s | 

EStatk (1926), 91 Tati. L. R. 3. — AUS. 

PART XVI. SECT. 9, SUB-SECT. 1.— A. 

8828 i. Wm eonnrwA to avoid in- 
teataou — Property not acquired at date 
of Qhasbbboor, Chase v, 

Layton, [19281 V. L, R. 75.— AUS. 

PARTXVl. SECT. 9, SUB-SSOT. 8.— B. 

•e. (Hfi to Hindu yewMr/^.>— In the 
case ot a srltt to a Hindu tomolo, there 
ie no proBtunptton cither that teetator 
did not mean wUat he i^d, or that 
words are noVto ho ffiron their ordioarr 
meaning unlem further words are 
added which* by tautology or em* 
pbasU, make it oertala that they mean 
what they expfeee*— PBAMATHaNATH 
Sabkar e. BtrriijUtASH Ghosh (1980), 
I. L. R, 58 Oalo. 7Ti— IHD. 

PART XVI. SECT. 8UB«WCT. S. 

■ — O. ■. 

4 Q 4 g i, Teekdor knaps oonaQii,] 

(Alta.), [19991 4 D. L. R. 


PART XVI. SECT. 10, SUB-SECT. S. 

I 1. — Clerical ernw.} — con- 
■truing a wHI the ot. goes far to die- 
coyer the Intention of the testator, 8c 
if it can be dlsooyered from the will 
itself & the surrounding olreum- 
atanoes a oleiloal error wfU m treated 


a !.#• MJ* jav« esMi m mm C3cui%* I.4* xv# mmu $ 

(1»«8) 8 W. W. fe. 745.— CAN. 

PART XVI. SECT. 1,. 8UB4B0T. «. 

4687 i. To kxmdkMte words of 

tjpiU,} — ^In determining the meanfng cf 
expreesiems In a wlU wiiUen In a 
language other than EngUah, pre- 


guago, hut have presumably a sounder 
[udgniant of the yerbal nuances of 
that tongue under the oondltlons of 
life of we testator, whioh they 
aie familiar, than oan be Imputed to 
conelusieiiB from the stndy of 
dlottotiaiies. 

** neveus:,** as used In the 

wlU in guesUnu hetetn, held to mean 
both grimd-nephewB It grand-nlecies. 
Sc not l^teiity or deseendants 
ially^--Rs Bmrut, [19281 1 W. W. H. 
808,-HaAlt. ^ 

4687 *0. - — /ueorreef IrSiMhi- 

Hon fth/Lh^mkon a VdU is fai « forslsu 

. ' .12 V - 


language the probate copy of which 
Is an incorrect translation, the Ct. of 
Equity will not look at the oorreot 
translation in order to oonstrue the 
will, the proper course being to^pply 
to the Probate Ot. to have the trans- 
lation oonected. — Re B^ijhnbahO 
(1928), 28 S. R. N. S. W. 466; 45 
N 8. W. W. N. 123.— AUS. 

PART XVI. SECT. 14. SUB-SECT, t.— 
C; (a) i. 

4629 Iv. .J — ^Testator, who Was 

nlnety^one years ot age Sc settousSy Hi* 
made his last will. Sc therebyTmade 
oeitain bequests to the dHUdreu of bm 
late sister Barah Ann Baker. Tsstator 
had a stster Sarah Baker Sc a nim 
Sarah Ann Baeon (nSe Biker). In 
order to clear up the diAou^ caused 
by the misdesorlptlon it was proiKMied 
to tender eyldenfoe ot testators 
Instmetions for hJs will X ex lob eorii^ 
spondenee betimSn testator 
nieoe Ic her ebikto. 4h of a fiHShsvHil 
in whif^ be IumI giyen a legi^ 
the oiiildfen of my late nlMJBiiiikAiia 

adiu i s at bl e, Jt ^thatv, 

Ssenh Aon-Baoon. wm'enlmi[^!ia# 
' ahaiO' g l T en under 




i .. 1 . ** wntaag to any auob stock 
^teamad to Si mf araooa to toa 

iStotS, 9( tbe oo. . . . by virtoe of tbis Act 
imbatttcd^ tbamfor ’’! — HM: the latter 
aikH of ihd Beet, wius iiot restricted in meaning 
, OT fegard to the first part, ic it applied to any 
; stock of the tnMB&ee in any 

doemnent instrument or writing ** in 
eiijiteiioe when the Act of 1923 came into 
; ^forc6l, even though the ** dootunent instru- 
ment or writing*^ was not then effective to 
cre^e trusts liens charges powers or otlier 
legid or equitable rights privileges or restric- 
laons* 

By his vfiU made in 1913 testator be- 
queathed “the sums of £3,600 & all other 
moneys that I may at my death possess 
invested in the Swansea Harbour Trust ** 
upon certain trusts. In 1923 testator re- 
ceived, pursuant to the Act of 1923, £2,800 
5 per cent, consolidated preference stock of 
the Great Western Railway Company in sub- 
stitution for his holding of £3,600 4 per cent. 
Swansea Harbour Stock, Sc continued to hold 
the Great Western Railway stock till lus 
death i-^Held ; the reference in the wUl to 
the property bequeathed was a reference to 
stock of the Swansea Harbour trustees 
within the meaning of the Act ; by virtue 
of the latter part of sect. 12 of the Act the 
bequest operated to pass the substituted 
Great Western Railway stock. — Re Jenkins, 
JsKKiKS V. Davies, [1931] 2 Ch. 218 ; iOO 
L. J. Ch. 266 ; 146 L. T. 184 ; 47 T. L. B. 
379, C. A. 

i827« Add. Annotation : — OenerallVt Rcfd. Shaw 
V. Public Tiustee (1929), 141 L T. 406. 

5286. Add. Annotation : — Consd. Re Jenkins, 
Jenkins v. Davies G931), 100 L. J. Ch. 205. 

6880. Add. Annotation : — As io (2) Consd. Re 
Tomline's Will Trusts, Pretyman v. Prety- 
man, [1931] 1 Ch. 621. 

6881. Add. Annotation : — Consd. Re Tomline's 
Will Trusts, Pretyman v, Pretyman, [1031] 
1 Ch. 621. 

5882. Add. Annotation: — Consd. Re Tomline’s 
Will Trusts, Pretyman x\ Pretyman, [1931] 

1 Oh. 621. 

5882. After this case add ; — 

See^ also. Nos. 6900, 5901, poet. 

5882a. Manuscript letters.] — (1) Testator by his 
will made a settlement of hia two mansion 
houses Sc then bequeathed “ all the pictures 
prints statues sculptures articles of vertu 
D^ks furniture & plate in my mansion 
houses . . . unto my trustees upon trust 
to allow the same, hereinafter called ‘ the | 


said heirloome,' to be used ^ enjoyed^* mi 
in the will mentioned. Included In testator^ 
estate were 155 original nianuseripte of the 
series of letters Sc papers known as w Pastern 
letters. All the oiiginsls of the acvles had 
belonged to Sir John Fenn, who, towards 
the end of the eipfhteenth century, hiMi nad 
these 165 letters mlaid into sheets of paper, 
which he had then had boimd in l&ee 
volumes. Testator had acquired them so 
bound, A they were still so bound at the date 
of his death. On a summons on hehalf of 
the tenant for life under the settlement 
^king whether the 166 letters were includ^ 
in the chattels settled- by the will to devolve 
as heirlooms or formed part of testetor's 
residuary estate, &, if the answer to the first 
part of the question was in the affirmative, 
that the tenant for life might bo authorised 
to sell them : — Held : the tliree volumes 
containing the MSS. of the Fasten letters 
passed under the will as heiilooms under the 
word books." 

(2) There must be many objects of 
antiquity or curiosity which are not, 
ordinarily speaking, articles of vertu. I 
have suggested two, a prehistoric axe-head 
& an Egyptian mummy. I do not think 
that anybody in ordinary parlance would 
describe either of those things as an ai'ticle 
of vertu. For my part. 1 think that an 
article of vertu must, be in some sense a 
product of the line arts ; & the phrase 

connotes, if not artistic merit, a certain 
effort on the part of the person who originally 
produced it, in the diivction of wliat he 
conceived to bo the line arts (MAtTuuAM, J.). 
— Re Tomijnb’s Wiu. Thurts. Pbrtyman 

V. Pretyman, [1931] 1 Oh. 621, 520; 100 
L. J. Oh. 160 ; 144 L. T. 502 ; 47 T. L. K. 
274. 

6450. Add, Annotation : — Refd. 8haw v. Public 
Trustee (1929), 141 lu T. 406. 

6458. Add, Annotation : — Refd. Re Cruse, Gass v, 
Ingham, [1930] W. N. 200. 

546Sa. ** Bristol Gas Company shares ” — Stook 
passes.] — Re Cruse, Gass v , Ingham, [1030] 

W. N. 200. 

5520. Add. Citation: — affd. sub nom. Bhaw v. 
Public Trustee (1929), 141 L. T. 466, H. t». 

5668. Add. Anvotulion : — Consd. Re Tamline’s 
Will Trusts, Pretyman v, Pretvman, [19311 
1 Oh. 621. 

5602. Add. Annotation-: — As to (2) Consd. Re 
TomUne's Will Trusts, Pretymaii r. Protv- 
man, [1931] 1 Ch. 521. 


FART XVI. SECT. 15, SUB-SECT. 4.— 
A. (b). 

5066 i*. — Bubleot to 

JUk ivtCe*b iMt to Carry on his tormimr 
ImkttoM A take tbe net profits thorax, 
testator garo, 4eTiBed, St bequeathed 
hie seelduaiy oetato to tnisteeft to sell 
4k oomit the eomo E stand po8H^^ 

_J enrvfve in^k to o^e at t^ 
i of nW said wife '* : — Bdd : the 
- ^ wMOWM death to tto 
‘ of the Inoowe of the 
_ ^ _te without Umlt oe to 
4 thhre being n& otte dfapo^; 
T hspki^ E omoimtod to # s^ 

76.— - 



PART XVI. SECT. 15, SUB-SECT. 14.— 

O. (f ). 

sd. FromUmry noie$ ** — Debeniwe 
bende.] — By a codicil to hie wlU 
testator arave to hif* four daughtan St 
his non. In equal shares, ** all mtges., 
promissory notes, money in bank . . . 
St cosh in hand.*' Tbe will oontolncd 
a residuary gift to the son.. At the 
time of bis death testator hod two 
** debenture bonds ** of a loon co. 
mode payable to him •* his exo»*, 
administrators or fegUite^ ossigiie ** : 
—Held ; these bomU did not pM. by 
the codioU os ** promissory notes,** they 
did not come within the strict 4 
primary bMOaiag of those wordir^E 
Ihm was nothing In the will or the 
etrctuneUncee to Indloa^ * 

eoeondory meMing •honld be ftwm 
to them . — Me Gas, £1615] 8 D. C. B. 

18 


54; 68 0.L. B. 184.— CAN. 

PART XVI. SECT. 15, SUB-SECT. 14.— 

S. (e). 

se. ** Household ootids ejteiis ** — 

KH?9«lr-2oAjr’^”’ * 

Testator, IL, by his 
will directed payment <#f his debts, A 
i»ix>oeeded to dupose of his estate as 

ml 

daughter M., the remoind^ of jny 
mpnor to iny adopted J. i she ^ 
the home or sell It os shelSiliiks 
bm after paying oU expenses.** 
Testator^ ^te eoQilsted of 51 omos 

a cottage, wberoin ho St his ad 
do^ter^ J., Jlwelt at. ^ date j 


He owned*, I 
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562Sa. ** Furniture Wlrelew cabinet .] — The 
ct. held that a wirelees eet contalnea in an 
oak cabinet would pm tinder a bequeert; of 
“furniture/* — Re Wiixey, Goxjldino v, 
Shxrtcliffs: (1029), 46 T. L. B. 827. 

6606. Add. Annotation : — Expld. Re Oates, Oates 
V. CabeU, [1920] 2 Oh. 420. 

6696a. — J — In a will the word “ money ** 

has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or other personal estate. — Re Putnbjii, 
PUTNBR V. Brooke (1920), 46 T. L. R. 326. 

6669. Add. Annotation : — Apld. Re Putner, Putner 
r. Brooke (1929), 45 T. L. R. 326. 

5708a. Direction to pay debts.] — By a home- 

made will of 1928 testator, after expressly 
directing payment of his debts & giving {inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave “ the 
remainder of any monies ** to nine legatees 
including the housekeeper. There was no 
other residuary gift ; — Held : having regard 
to the express direction to pay debts the gift 
of “ the remainder of any monies ** could 
not be construed in the strict sense of the 
word “ monies, ‘ but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both real & personal 
p^sed by the gift either (a) on the ground 
that under Administration of Estate Act, 
1926 (c. 23), real & personal c itate were now 
pari passu liable to the payment of debts, or 
{h) because when once it was clear that the 
word “ monies,** was not used in its strict 
sense the ct. could give eftect to testator’s 
' manifest intention to include the whole of 
Ilia property in the gift. — Re Mellor, Porter 
V. HiNDSiiKV, [1929] 1 Ch. 440 ; 98 L. J. Ch. 
209 ; 140 L. T. 409. 

Annotation Coiud. He Shaw, Mountain v. Mountain (1929), 
i«8 h, T. Jo. :ni. 

5714. Add. Annotation : — Refd. Rc Oates, Oates v. 
Cabell, [1920] 2 Oh. 420. 

5720a. .] — Testator made his will in the 

following terms ; “I leave all my money to 
A. B.** His estate included cash in the 
house, in his solrs.* hands & on current 


account at his bankers, furniture, stocks 
shares, & an equity of r^emption in freehold 
property! — Held: in the absence of any 
context the word ** money ** must be con* 
strued in its strict sense, A that the ndll 
therefore only passed the cash in the house, 
in his solrs.’ hands A on current aocfiunt 
at his bank. — Re Gates, Gates t;. Cabbix, 
[1929] 2 Oh. 420 ; 98 L. J. Oh. 360 ; 141 
L. T. 392 ; 46 T. L. B. 522 ; 73 Sol. Jo. 429, 
O. A. 

6724a. Real estate — Bequest of “ balance of 
money.**] — Re Shaw, Mountain v. Moun- 
tain (1929), 168 L. T. Jo. 371 ; 68 L. Jo. 
334 ; [1929] W. N. 246. 

5734a. .] — Re Gates, Gates v. Cabell. 

No. 6720a, ante. 

6787. Add. Annotations : — Consd. Re Emerson, 
MorrUl v. Nutty, [1929] 1 Ch. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420 ; 
Re Mellor, Porter v. H^daley, [1029] 1 Ch. 
446. 

6773. Add. Annotation : — Consd* Re Mellor, Porter 
y. Hindsley, [1929] 1 Ch. 446. 

5763. Add. Annotation : — Dlstd. Re Gates, Gates 
, V. Cabell, [1920] 2 Ch. 420. 

5793. Add. Annotation : — Consd. Re Gates, Gates 
V. Cabell, [1029] 2 Oh. 420. 

5808. Add. Annotation : — Consd. Re Gates, Oates 
V. CabeU, [1929] 2 Ch. 420. 

5811a. .] — Re Mellor, Porter v. Hi^slbt, 

No. 5708a, ante. 

5881a. “ Property (not personal) ** — Personal 
estate except personal belongings — Will made 
without legal advice.] — Re Banham, West- 
minster Bank, Ittd. v. A.-G. (1931), 47 
T. h. n. 376 ; 76 Sol. Jo. 311. 

6897a. Articles of vertu — Rare books & manu- 
scripts.] — Re ZoTJOHE (Baroness), Duodale 
V , ZoucHE (Baroness), No. 6668, ante. 

5897b. .] — Re Tomune’s Will Trusts, 

Pbetyman V . PRETYMAN, No. 6332a, ante. 

6901. After this case add : — 

.y—See, also, Nos. 6330-6332, ante. 

5935a. Autograph letters.] — Re Nbilbon, 

CuMsnNG V . Clyde (1929), 73 Sol. Jo. 766. 


hold furuituro, a nmall inuHCura, a 
oertaiu amount of money Invested on 
mtarc., & other nmaU personal bolons* 
ingH ; — Held : the expression ** the 
home *' meant the hotiso of testator, 
tUc the whole of the ft* of oroliard 
land oooupled there%nth, together with 
the furnitures household goods, implo- 
inents, & ctirioa, as the same wore 
enJoy«^ In the homo of toatator ; & 
J. took an estate In fee simple in thtt 
said orchard . — In the WiU of Raynkh 
(1929), 23 Taa. h. It. 41.— CAN, 


PART XVI. SECT, 16,SUB.SECT. 14.— 
L, (a). 

56»7 Iv. .1— Testatrix 

made the following will ; ** TWs being 
my last will & t4>8tauient, I bequeath 
the Interest of.all my money on trust 
to my second, husbimd Q. until my 
child becomes twenty-one years of 
age. When the child reaches the age 
of twenty-one the whole of my money 
is to be his. If Q. dtes before the child 
is twenty -one yeais old Q.*8 children 
are to havo ten pounds each out of the 
estate & also aU his funeral expenses 
are to be paid out of the estate : — 
Held : the word ** money ** as used tn 
the will comprised ** the whole of the 
assets in the ^tato of testatrix, both 
real k, personu.*^PuBUc TBcnEmu v. 
Horton. 119293 N. Z. ETb, 


5697 V. .] — Testatrix made 

her will as follows : ** I wish my grand- 
daughter, B., to havo the use of all my 
money for her lifetime. I now revoke 
all former wills.’* At the date of her 
death testatrix >vas possessed of cash 
on onrrent aooouot in her bank & cosh 
on deposit aooount, money due to her 
for pension os the widow of an army 
offloer. a sum of India ft* Tier cent. 
Stock, with dividends accrued thereon, 
a sum of War Stock, with dividends 
accrued thereon, an undivided interest 
in leasehold property, an apportioned 
part of rents of leasehold property In 
which she hod a life iutoresf, an anpor- 
tiouod i^t of dividends on stooks in 
which also had a life interest, & 
on uudividod interest in freehold 
property : — Held : the word “ all ** 
TNOS introduced into the will to Insure 
a wide Interp’vtatton being given to 
the expression •* my money,” &, 
accordingly, B. was entitled to a life 
interest m all the said property except 
the intwost in the f^bold . — Be 
Jknnikos, Calpbrck V. Statpobd k 
Linpbmkrb, [19301 1. H. 186.— IR. 


PART XVI. SECT. iS, 8UB-6ECT. 14.— 
L. (b) It 

8789 V. .1— PUBUO Trostsb 

r. LBTixhi <1928). 28 & R. K. a W. 
812 ; 45 N. 8. W. W. N. 85.— A\J«. 
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PART XVI. SECT. 16. SUB-SECT. 14. 
— P. 

5871 V. life Si*LAN (Alta.). 

[19291 4 D. L. It. 40ft.— CAN. 

PART XVI. SECT. 15. SUB-SECT. 14. 
-S. 


‘ Proceeds ’ 


PnoTKR Estate (Alta.), (1920J 4 
1). L. It. 358 ; 3 W. W. It 78. — C^ 


Income.] — Be 
'1920J 4 
.—CAN* 


PART XVI. SECT. 16. SUB-SECT. 1. 

5977 It .1— Testator dlpd 

survived by his wife, & by a son 8c 
daughter. By his truft-dlsposlUfui 8c 
setUement, in which he stated that be 
bad already by inter vivos deed made 
sufRoient provision for his aauiditer, 
be directod his trusters, after payment 
of his debts, testamentary 8C tunaral 
expenses* & certain tegaofes. to make 
over the ** free residue *' of his ostete 
in equal shares to his wife k son. The 
son 8C daughter claimed k were pskt 
their leaUwi, the son forfeiting, tn 
terms of the its provisions m hit 
favour. A question ^ving .a»^en M 
to whether ^ free residiie loll to tie 
asrertained before or af^, dedue^ 
of the Ugiiim f und 
residue ** primarUy meant re^due am 
dedu^on (infer alia) of Uto 
fund, k Qm there was nothing in IhO 



VoL XLtV.—Wi]b. Ohm eBOe-^TOMt. 


MOBi AnnoMion :• — Reid. He Bmoreon. 

Korrin V, Nutty, [1929] 1 Ch. 128. 

AM* Annoiaiione : — ^FoUd. Re Maynard, 
Pearce v. Pearce (1930), 09 L. Jo. 440. 
Oolisd. Re Woods, Woo^ r. Oreagh, [1931] 

2 Oh. 138. 

0221 • Add* Annotation : — Expld. & Apld. Re 
Woods, Woods V. Oreagh, [1931] 2 Ch. 138. 

6298. Add, Annotation : — Reid. Re Walker, Walker 
V. Walker, [1930] 1 Ch. 469. 

6526. Add. Annotation: — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch, 409. 

0520. Add, Annotation : — Folld. Rc Walker, 

Walker v. Walker, [1930] 1 Ch. 469. 

0527a. .] — The primary meaning of 

“ shall die ” in a will is “ shall hereafter die.** 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to “ shall have died *’ or “ shall 
be dead,** so as, in an original or substitu- 
tional gift to the issue of a child or other 
person who “ shall die,” to let in the issue ' 
of one who was already dead at the date of 
the will. 

Testator by his will directed that after the 
death of his wife his trustees were to stand 
possessed of his residuary estate for all his 
children in equal shares ” ^jrovided neverthe- 
less in case any child of mine shall die in my 
lifetime leaving issue living at my death such 
issue shall stand in place of such deceased 
child, & shall take equally between them if 
more than one the share of my residuary 
estate which such deceased chUd of mine 
would have taken if he or she had suivived 
me.” One of testator’s sons died three '^ eeks 
before the date of the will, leaving one child, 
a daughter, surviving him, & these 
were known to testator when he made hi.< 
will : — Held : there being no context in th<3 
will, such as a gift to children who ” shall 
attain the age of twenty-one years,” the 
word ” shall ” must be strictly construed as 
referring to the future onl>^ ^ therefore 
the daughter of the deceased son was not 
entitled to any share in the residuary estate. 
— Re Walker, Walker v. Walker, [1930] 


1 Ch. 469 ; 99 L.. J. Ch. 226 ; 142 L. T. 472 1 
74 Sol. Jo. 100, 0. A. 

6528. Add. Annotation: — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 409. 

0587. Add, Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 409. 

0538. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 409. 

0540. Add. Annotation : — Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 409. 

0009. Add, AnnoUdion : — Reid. Re Smalley, 

Smalley r. Scotton, [1920] 2 Ch. 112. 

0822. Add. AnnoiatUm : — Reid. Re Smalley, 
Smalley v. Scotton, [1929)2 Ch. 112, 

6840. Add. Annotation : — Reid. Re Smalley, 
Smalley v. Scotton, [1929] 2 Oh. 112. 

6984. Add. A nnoiatiom : — Consd. Re. Dale, Mayer 
V. Wood, [1931] 1 Vh. 357. Reid. Re Prosser, 
Prosser v. Griillth (1929), 107 h. T. Jo. 307. 

6985. Add. Annoialion :■ — Consd. Re Dale, Mayor 
V. Wood, [1931] 1 (Ui. 357. 

6986. Add. Annotation ; -Consd. Re Dale, Mayer 
V. Wood, [1931] 1 Oh. 357. 

0089. Add. Annotation: — Consd. He Dale, Mayer 
r. Wood, [1931] 1 Cli. 357. 

6904. .4 fid. Annotation : - Held, Re Dale, Mayer v. 
Wood, [1931] 1 Ch. 357. 

7034a. Son born within due time alter my 
death.*’) —By a w ill di vising estates in sti'ict 
settlement the testator declared that if any 
son of W. or M. sliould ho theroaftf-T bom 
whctlior during my lifetime or within due 
time after my death ” the. estate in tail male 
th<?rcin devised to sucli son Hliould not take 
effect, & in lieu thereof lie devised the estates 
to the use of such son for his Uf(5, with 
remainder to the use of Jils lirst Ac other sons 
in tail male. The will also contained a name 
arms clause requiring every person who 
became entitled t<> the ]>o8sc88ion of tho 
estates as tenani^ for life or in tail to take &- 
use the name Ac arms of X. upon pain of 
forfeiturtj to the next person entitled in 
remainder. Testator die<l in 1899. Pltf., 
the eldest .son of M., was born in 1990, & on 
thci death of W. without issue in 1925 became 


laniniairo of the trust-disposition & 
setUemeDt to indicate that tbe testator 
had intended to give tbeso woihIs any 
other than their ordinary meaning. — 
Samson «. Raynor 11928] S. C. (Ct. 
of Sees.) SOO.—SCOT. 

PART XVI. SECT. 17, SUB-SECT. 3. 

—A. 

sm. InUntion to benefit clasi — Shares 
dependeni on exercise of power of appoint- 
fnent — fiffect of non-exercise of jHncer,\ 
— Underwood t. Dawson (N. S.), 
119291 2 D. L. It. 278.— CAN. 


PART XVI. SECT. 17. SUB-SECT. 3.- 

C. (cj. 

6856 Y. For** [19181 N. Z. L. R. 364 ** 
read ** [19281 N. Z. L. R. 384.** 


PART XVI. SECT. 17, SUB-SECT. 3.~ - 
C. (d) il. 

6804 I. Provision for conversion <£* 
didrUnUioth whef^ all attain aqe .\ — 
Testator devised & bequeathed his 
raslduanr estate upon tru«it to convert 
A to di’nde the same equally hetw^een 
iueh of his grandchfldien as should 
attain tbe age of twenty-one years, 
exoeptt^ certain named grandohUdrsfU, 
6c empowered the trustees to postpone 
eonvenion 6c distribution for such 
ttam as they to their ab^i^ dto- 
mutton ndidit deem expedient 6c in 
the meanUme to carry on testator^s 


>UHinesH. He tlioii gave ilIrccUunM 
or the lUHtrlbuttoii of tbo incoiiio of tJ»o 
iuhIiichs duiitig tbo poilod of itn ('on- 
iuuazico. At tbo tiato of tewtaUn' ^ 
loath there were a nuiiibor of graiul- 
UUdron, of whom one bad iiUained 
,ho fiigo of twenty-one years. The 
nihlceH bad postponeil coiivei-blon for 
levcral yoars, & dnriug that iwrlod 
dber gi’andehildren wero hoiii 
leld : the “ rule of convenience ” laid 
lown ill Amlrews v. Partimfitm. No. 
1266, bad no application until con- 
,'crsioii, inasiTiucb as (a) upon tbe 
rue construction of tbe will Uiore was 
io occasion for tbe operation of the 
-ulo until convonrion bad taken place, 
Sc ib) tbe will contained an expresBlon 
)f a contrary intention. Therefore, 
bo class of grandchildren entitled to 
jbare in tbo residuary osiaio was not 
dosed until the date of convcwlon.— 
I'EBMANENT TRUSTEE 
^Joirre Wades, Ltd. «. ,R. (i9W/ 2? 

It. N. S. W. 318 ; 47 N. fcJ. VV, W. N. 
116.— AUS. 

PART XVI. SECT. 17, SUB-SECT. 6.— 

A. (d). 

6702 J. Jieferenoe in uriU io 
rUimate child— As his 

(rtli testator, out of his residuary 
Mtate, gave a sum of money to ** my 
lieoe J, M.. daughter of my iato sbrter 
tfartba,** 6c gave other sums to children 

15 


of bis other l»rotbei*H & sisters in- 
cluding “ luy nlooe J. U., daughter of 
my JaU» sister Margaret.’* Ho huolly 
directed f-hst the ultimate residue of 
bis wtato be hold In trust for ** tbo 
cbildien of my brotbcir. ife sisters sboro 
& share alike.” J. M, was tbe lllogltl- 
xnat© 6c only daughter of ttio testator’s 
sister Moitou. J, ft. was legltimato : 
— Rtid : J. M. w'os Inr’uded In tbe 
trust for the ohlldrcn of tbo testator’s 
l>rothoiti & slstcitj . — Kc MiruilKUL, 
Baldarat Truh'ikbs, Exorb. 6c 
Aurncy Co., I,td. v. National 
Trubteks, Exons. 6c Aoknoy Co. oe 
Australasia, Ltd., [19291 V. L. U. 
95 ; Argus L. K. 108.— AUS. 

PART XVI. SECT. 17, SUB-SECT. 11. 

— B. (b; I. 

I. Gift to ” lawful children.**) — 

Testator had adopted a child under 
the laws of a foreign Btate where ho 
was domicilod. By the laws of that 
State the child apon adoption became 
the child 6c legal heir of tbe sou 6c 
entitled to all the rights 6c privllem 
6c subject to all the oblls^tioiis of a 
chiid be^tteu to lawful wedlock : — 
Hdd : child was not. under tbe 

laws of Ontario applicable to the 
interpretation of the will, the sqii*s 
** lawful child.”— ife Bkimker, [19291 
4 D. L. R. 427 ; 64 O. L. R. 246.— 
CAN. 



Omw T WI i 7 > l 7 fc . Enolxsb akd EunsB Bxjipvmast. 


in t*ll in ncxitidon to the 

dioot, if my, of die alKyre pioylio ontting 
down eetatos tai) to oftatos for lifo» Tmttfc»> 
diately after attainliig tlio am of tvraify-one 
yoani, in 19d0, pltf, amcuted a deed die* 
entaJmg the eeiatee the expression 

within due time alter my death referred 
to the period of gestation* Pltf. not haring 
been bom in temtor^s lifetime or within 
nine months of his death did not oome 
within the clause cutting down his estate 
tail to a life estate, Sd haring duly disentailed 
the estates, was not bound to oom^y with 
the name Sc arms clause. — Re wateoK, 
CxTUOS-SnirMotrR o. Buakd, [1030] 2 Oh. 344 ; 
99 L. J. Oh. 452 s 148 L. T. 764. 

7249. Add. Annotation : — Consd. Be Hayden, Pask 
r. Perry (1981), 172 L. T. Jo. 97. 

7297. Add. AnnotcUiona : — ^Apld. Be Williams’ 
Settlement, Qreenwell v. Humphries, [1929] 
2 Oh. 361. Reid. Bosworthiok v. Clegg (1929), 
46 T. L. R. 438. 

7804. Add. AnnoioUon : AM. He Smalley, 

Smalley v. Sootton, [1929] 2 Oh. 112. 

IStyiA. Y ] — ^Testator by his wUl gare all his 

property to “ my wife B. A. S.^’ Testator 
a lawful wife M. A. S. A children by her 
A contributed to their support, but about 
fire years before bis death had contracted 
a bigamous marriage with a widow E. A. M., 
who lired with him A was known as B. A. S., 
A beliered she was, A was reputed to be, Ms 
wife. The will was produced by B. A. M. : — 
Held : the will, taken in connection with the 
surrounding ciroumstances, indicated that 
^tbe testator Intended to benefit B. A. M., she 
being in a secondary sense A by repute his 
wife,” A therefore she was entitled, although 
not his wife nor bearing his surname. — He 
SMAIXEY, SSCALLEY V. SCOTTON, [1929] 2 Oh. 
112 ; 98 L. J. Oh. 800 ; 141 L. T. 168 ; 46 
T. L. R. 896 ; 78 Sol. Jo. 234, 0. A. 


7202. Add. Be MmarnTf 

Smalley e, (1^1 2 Ol 112. 

7214. Add. AtmoMcma Me Wmtmef 

SetUemetitt Omenwea e* aumplirlee, [10203 
20I1.86L Refd,Bos#ortliieke.C^ 

45 T. L. B. 488. 

t247. AddthefoBowtngparamt^ Ad^ 

Testator, by his will, nequeatfaed a share 
of his reddua^ estate upon trust for 0« for 
life, A alter his death lor bis children in equal 
shares, A in case he died without chUdren 
upoai trust for the pmon or persons who 
under the statutes lor the d^nbution of 
intestate estates would on ^ decease have 
been entitled as his next of kin, in case he 
had then died possessed thereof intestate. 
Testator died in 1876, A 0. died without 
leaving children In Mar. 1927 : — Held : the 
share was divisible among the persons entitled 
under the Statutes of Di^ribution in force at 
the date of testator’s death, there beiM no 
contrary intention expressed in the wifi to 
exclude the operation of those statutes, so as 
to Introduce the rules of distribution con- 
. tained In Administration of Estates Act, 
. 1925 (0. 28). — Re StrrcuFPB, Sutcliffe v. 
. Robbetshaw, [1929] 1 Oh. 128 ; 98 L. J. Oh. 
83 ; 140 h. T. 186 ; 72 Sol. Jo. 884. 

7485. Add. AnnokUion: — As to (1) Consd. Price 
V. Gould (1930), 143 L. T. 838. 

7455, Add. Annotation: — Consd. Price v. Gould 
(1930), 143 L. T. 333. 

7581. Add. Annotations : — Consd, Re Baiii, Public 
Trustee v. Ross, [1930] 1 Oh. 224. Refd. ffo 
Stratton, Stratton v. A.-G., [1930] 2 Oh. 151. 

7687a. Confined to wages In cash.] — ^The ct. 

held that a bequest to a servant of ” one 
year’s wages ” was confined to wages in cash, 
A did not include various other benefits to 
which the servant was entitled. — Re Peacock, 
Public Trustee v, Birchenouoh (1929), 46 
T. L. R. 301 ; 73 Sol. Jo. 220. 


PART XVI. SECT. 17, ^UB-SBOT. 11.- 

70S9 V. — — — ^While 11 1 b posalblo 
that a will luay bo 00 worCoa an to 
tmtloate that toatator meant to inolude 
roxnoter deaoendauts iu the word 
*' ohildron/* held, however, that theie 
waa nothing In the will In qnostiou 
heroin to luatfty a departure from the 
ordinary mcanuig of the word. Tho 
will In question heroin was held to 
indloate suffloiently that In using tho 
word ** ISBue ** In the phraae, ** wiwont 
leaving Issue,** testator Intended to 
Maflhe Its appUoatlon to Issue of the 
fnat degree, i.r. *' ohUdron.** notwith- 
standing tho fact that the will con* 
tained noth es^tossions. — FiSRLiBtoB 
V, lOEBON Sc WSSTXKN TBOStB CX).. 
Lm, Ftxu) V. LojfDon Sc WjonxBN 
Tbubib Op.. Ltd., ]19801 3 W. W. 11. 
ISO ; 4 jD. L. R. S09 : 8. 0. ettS 

turn. Rc HobSs, [1999! 4 D. L. H. 483 ; 
64 O. L. B. 370.«*-0m1|. 

PART XVI. SECT. 17. SUB*SBCT. It.— 

H. (i). 

TM7 I. n'Mher woKb mOiMtiaiotua 
-SeeuetS o/fMrMsutffiy renfin.]— By 

her will testatrix^ gave the whole dt 
to ^te her husbimd W*. for m 
Ms dANmss to be equw 

A slx^ot to c^dren survived the 
testatrhr. E.. a son. dM leaving him 

sole^exor. a:^b<»ielMuy. Testa^*ii 
estate oomprtaed pmoniuar A 
realty JQTsld the words ** or theftr 


heirs ** |u teettttrlx*6 will were words of 
substitution Sc not of limitation.— Re 
BoBKRTS* (C. J.) WUX ( 1999 ), 29 
8. K. N. S. W. 582 ; 46 N. S. W. W. N. 
168.— AUS. 

PART XVI. SECT. 17. SUB-SECT. 11.— 

A ii). 

p 1. ^.1— Bs YOUXO, 11928J 2 

D. L. B. 966 : 62 O. L. E. 275.— CAE. 

PART XVI. SECT, 17, SUB-8B0T. 11.— 

e. (d) 1. 

7SSS V. reesd. sub nom. MoQUAmaiB 
V. EASTBIW TIICBT Go., ri998] 1 O. L. B. 
289: r]998]aO.B.{8^0AH. 

PART XVL SBOT. 17, SUB-SBCr. 11.— 

S. (d> m. 

7889 i. AweartaifmmU at death 0 / 
Moior.}— By fala wtH weMot, after 
a certain beQuest to bis wife, gave her 
a life estate la the wmle of his lestdnary 
real A personal estate, A then provided 
that, aKsr the death of his am aU his 
real A personal estate should he oon- 
vertod Into money, A suoh money 
should be handed over ** to my then 
llvhig nearest of kin *’ Rem .* the 
persons who were entttM In lemstnder 
on the death of the Ufb tenant were 
suoh of testator*! nearest Uood 
felattona asomtalned at bis death as 

aJOf V. w! 

1 « 


PART XVL SECT. 17. SUB-SECT. 11.- 
K. (6). 


0 1. .) — ^Testator directed his 

trustees to pay the Income of his estate 
to his daughter for life, A if she left 
no Issue then to give to his half brother 
W., one-fourth of his estate **to be 
expended by him at his dlsotetlon A 
without aooount for the benefit of 
more needy members ox his branoh of 
my father's fae^ly.** Testator's 
daughter died without Issue In 1927. 
Testator's father was married twloe A 
had ohlldren by both marriages. W. 
was a child by the second mairlage# A 
he A three other children of the seoond 
marriage who wete llvlnf at temterls 
Se&h predeoessed the daughto:-^ 
ffeid : the words ** his branra of my 
father's faintly '* were not intended by 
teetator to apply to W.li Issue, bet M 
benefit children of the seoond nwnws 
who were llvfi^ at bis deat^ tbs Wm 


0 ms wne, gave oar nwaung ox oauoreD, w m no ooniinwx 
mde of to lestdnary Intention appeared the m s wib e rt 
kte, A then mvided oompoelng It ware to be asoertafoed as 
hof towli(*aU to at testator's deat^Re HAmtoAT. 
^ sboto he oon- WA^Rpm (19^ 54 

y, A suoh money N. B, B. 847.— CAE. 


CAN. 


PART XVL SBOT. 10^ 
■a, Betnted to OMe 42 


1 1 B.li. 





Shaw V. PobUo 
lil L, T. 466. 

■ .Ti^ilfr?>|iAI* ’ ,^ftt|Ola^i()fl »—— I&ftd* S€ ftlAftnna.«| 
‘ , ' WBlioe ». Obodnum (1929), 187 L. T. Jo. 116. 

C^OOBV. OOODICAN, 

&929] W, N. 16 j 167 I* T. Jo. 116; 67 

1^7. AM. Citotion .>—140 li. T. 869. 

9888. AAd. AmtbtaHon : — Consd. Be Hayden, Pask 
V. Pec^, fl981] 2 Ch. 333. 

8498. .ddd. AnmtfUiim: — Coasd. Be Dale, Mayer 
«. Wood, [1931] 1 Ch. 367. 

8811. .ddd. AnnoUAion : — Oonsd. Be Dale, Mayer 
V. Wood, [1981] 1 Ch. 367. 

8584a. -iH-By his will testator gave all his 

residuary real & personal estate to his trustees 


upon trust to pay the rentsi prc^ts 
to his wife for Jifo ^ «fi^ her death up<m 
trusts for sale ^ to diTide the proceeds mto 
two equal portions, one to be paid to his son 
A. & the other on certain trusts for his 
daughter B. & her children as therehi men* 
tioned. By a codicil testator, after reciting 
that since the date of his will he had pur* 
chased a freehold house, devised the same on 
trust for his wife for life & on her death for ’ 
E. for life. He then directed hJs trustees 
on these events happening to sell the house 
& “ divide the proceeds thereof equally 
between the childi*en of ‘ my son A. « my 
daughter B,’ A. was married, with one 
child, a son. B. was also married, Sn liad six 
children. A.’s son having died, liis le 
peieonal ropi^esentative was one of the de 


ib« Farm — Lands owned not farm 
kmds in local senae.\ — Be McCaio 
FmMXBe LOISBMSRB C. llESIDUAKY 
lilBOATBSS & BURNfiT, [1931 j 2 
W. w. R. 673.--OAN. 

PART XVI. SECT. 19. SIHB-SECT. 1. 

dL — .l—RocHBy. Rochk, [1930] 
4 D. L. K. SIO.’-CM. 

PART XVt 8B<m^9. SUB-SECT. 8. 

1704 MWi. .] — ^Teitator l>y liU 

will diraoted his trustee to divide the 
residue of hie estate among his children, 
the share of each child to be vested in 
8 d paid to that child at twenty-one 
years of age. By a oodioil testator 
dlreoted ms daughters* shares of 
residua to be sold dc invested, 8c 
nstrtoted the gift to his daughters to a 
life estate, mth remainder to their 
respective ohildren : — Held .* the gift 
to the danghter contained in the will 
was an absolute gift, from which 
loterestB were carved out by the 
oodiell in favour of the daughter’s 
oidldzeD. A as the dau^ter never bad 
chlldreii. the absolute gift remained 
tmalleoted.— Re Bibbop, Pxxbuo 
T fttwnuB e. Bishop, [198S] S. A. 8. R. 
809.--AU8. 

7704 XJtvil. By Iho flrat 

olause of the will in question heiolu thi; 
testatrix gave her ** entire estate,” 
srith certain exceptions, to her brother. 
The will then went on to provide that 
on the death of her brother ** the 
residue of my estate then remaining ” 
ShoUM go to another named person, 
tlia , testatihe* xtiece : — BeUd : the 
brother took an absolute estate, not 
anetw a life interest, A the gift over 
to niece was void. — Be Robinson 
ESTATB. 119801 8 W. W. R. 609 ; [1931] 
rb. L. B. 989 ; 89 Mon. L. R. 93 ; 
IWP,. [1930] 3 D. L. R. 820: 1 

W. (W* R*. 935.— CAN. 

PART XVI. SECT. 19^ SUB-SECT. 6.— 

MRT XVI. nor. M, tuMBor. 

A. (1) t* 

VMM m M^. U. ilWBOT. 

8 i* ^ BemoMer to fsy eeento - 
Horak. Ci^ e. EAnw 
“7 <30- (N. 8.), {1999] 1 D. L. B. 



the principal shall be equally divided 
among their lawful issue as they shall 
severally attain the age of twenty-one 
years, A in case any of my daughters 
shall not marry or have any lawful 
issue, then at their decease such 
daughter’s share shall be equally 
divided between her surviving sisters 
or their heirs ” ; — Held : each daughter 
took not a life interest merely but an 
absolute interest. — Be Lloyd, Powell 
e. Rjchabdson (1989), 54 N. B. li. 
336.— CAN. 

PART XVL SECT. 19. SUB-SECT. 8. 

D. 

q i. .}— Testator gave to his 

wife the whole of ids estate *’ for her 
sole use as long as she may live,” A. at 
her death, to nieces A nephews " what 
shall then remain over of my estate ” : 
— Hefd .* no more than a life estate was 

? :iven, but the description ” what shall 
hen remain over of my estate ” 
adoquete’v iiuplled a power on the 
part of the vndow to encroach on 
capital : A woat -emalned after her 
euoroaonmente paitsed at her death 
under the will to lus nephews A nieces. 
— Stadder e. Can. Bt.NrK Commerce, 
D. L. R. 651 ; 04 O. L. R. 69. 

PART XVI. SECT. 19. SUB-SECT. 8.— 

F. (b). 

8164 I. Whether first donee takes 
alaolutely — ** Besidue of my estate that 
may he remaining over at her deaih/*y^A 
mortis causa settlement, by which 
testator conveyed Ills whole estate to 
his stepdaughter E., whom ho also 
appoiuted bis soje extrix., contained 
this provision ; ” In the event of T. 
survl^ng his sister, the said E., the 
revenue of the residue of my estate 
that may be remaining over at her 
death sb “-h fall to the said T., but in 
Uloient for his liferent use allonarly, 
A at his death to my own heirs whom- 
soever in fee.” E. survived testator, 
A died leaving a general settlement by 
which she bequeathed her whole estate 
to her brother T., who survived bor. 
At the date of her death she^ stlU^ro- 
tained In her possession. In ttwlr 
orlgiiial forms, certain securitlee which 
had belonged to the testator, A a 
deposit rec^t rewswntjng heritw 
to olm whioh she bad eoM. 
In a question between T., as his siJiter’s 
univei^ l^patee# A 
whomsoever r#™ng the i^bt of 
these funds Held .* the ellect of the 
provision above quoted was to rwrtriet 
Che absolute j5ft origlnaUy made by 
testator to E* w a ot 
of testator's estate du^ hw ; 

A. aoecMrdhigly, as funds in question 
ware at her deato riSm candle of 
Identlfieatibii aS pari of iesti^ris 
estate, they passed ^ tjwms 
•ettlementi at residue of his 
In fee to ra belit wbomsocYer, ^tdeoa 
to a tigbt of Itf otoat in ^our 
BXAVYSfDB e. SmtB, (19991 f4* O. (Ct. 
of Sees.) 68.— SOOT. 
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sb. Whether first donee takes abso- 
luttly — Gift over of ** what is WI- 
Testator gave to his wife certain pro- 
perties, A at her death ” what was left 
was to go over to ” a granddaughter* 
A the will further directed thM> the 
wife was to have “the power to do 
what she likes with ” the property, but 
what remained at the death of Uie wife 
was to go to the granddaughter 
Held : the wife did not take an 
absolute interest in the property, but 
took an lnttM>est for life wltli power to 
dispose of tlio whole or port of the 
oon>u8 of the x»rt>perty, A that on the 
death of the wife the granddaughter 
took any pait of the property undls- 
osod at — tic McIntosh, il029] B. A. 


S 080 < 

. u 


21. -AU8. 


PART XVI. SECT. 19, SUB-SECT. 9.— 
A. (b). 

820011. .\--Be I'EAunR, Pbabok 

e. PWAROK, 1192T 1 B. A.B. H. 397.— AU8. 

8808 11. .]— PlTBLIO 

Trustee v, Wbiu, [1929) N. ^ L. U. 
800.— N.Z. 

PART XVI. SECT. 19, 8UB-8E0T. 10. - 
A. (a). 

8856 x. C. gave his real A 

personal estate to bis wife, J. ” for 
the use A bonoflt of herself A our dear 
daughter, E.” A upon the death of his 
wife the whole of bis ©state was ” to 
revert to my dear daughter, E. afore- 
said for her solo use A Ipcneftt, * A 
he appointed bis wife sole executrix. 
Testator died in 1904 A E. died in 
1911:— Held; the gift created a 
Joint tenancy, A J. took tiie whole 
gift by survivorship. — Be Chambers 
( 1025), 21 Tas. L. R. 28.— AU8. 

PART XVI. SECT. 19, SUB-SECT, 10.— 

0. (a) U. 

8515 Iv. .3 — I’estatur, by bin 

will, gave one -fourth of a section of 
land upon trust for hie son O. to use. 
occupy. A enjny for life, A as to the 
. remaining three-fourths, upon similar 
trust for three other ohildren. On the 
death of the chlhlren respectively,^ the 
will diluted the trustees to sell that 
po^on of the section in which each 
had a life interest, A to stand possessed 
of the proceeds m>m any such sale on 
trust ” for all my grauddhlldren bring 
issem ” of the four ^ildren ” who shau 
live to attain the age of twenty-one 
years share A share alike.’* There was 
also a dbeetion to use the whole or 
part of the income for the benefit, 
of all or any of the children of the fom* 
children r«»»eotJvely, wheUier of fiiU 
age or not. The residuo of the estate 
was given to the four chitdron or such 
as sooT^ be idive at the teite'^'a 
death share A share alike. Certain 
godchildren died to .the Ufetima of 
tho life tenants \^Udd t tbs^^ was a 


gift of the proceeds of each of i 
rsuts to tite children of ee 
Bs BAULpEBSTONn. 
B. A* b. R» 262.— AuS. 


„ m 

ims] 





0mm 8B84»r-8073a. English and lumitB 

to the summons. One of B.’s children, a son, 
also died, & his legalnersonal reprdsentaUre 
was also a deft. : — Mdd : although on the 
authorities a gift to be equally divided 
between the children of A. A B. ought, in 
the absence oi surrounding circumstanoes, 
to be construed as a gift in equal shares to 
the individual B. &> the children of A., the 
construction must in each case depend on 
the particular context & all the surrounding 
circumstances ; the gift in the codicil 
included all testator’s grandchildren, both 
A.’s A his daughter B.’s children, & accord- 
ingly the proceeds of sale were divisible in 
sevenths. — Re Daxis, Mayer v. Wood, [1931] 

1 Ch, 367 ; 100 L. J. Ch. 237 ; 145 L. T. 082. 

8552. Add. Annotcdions : — Aa to (2)’ FoUd. Be 
Prosser, Prosser v. Griffith (1920), 167 L. T. 
Jo, 307. Consd. Re Dale, Mayer v. Wood, 
[1931] 1 Ch. 357. 

855da. .] — Be Prosser, Prosser v. Griffith 

(1029), 167 L. T. Jo. 307 ; 67 L. Jo. 346 ; 
[1929] W. N. 85. 

Annotation: — Oonad. Re Dale. Mayor v. Wood, [1931] 1 Ch. 

367 . 

8698a. — r-.] — Testator executed a codicil to his 
will whereby he revoked the appointment of 
an executor & appointed another in his 

S lace, revoked a specific devise & bequest & 
eclared certain other trusts of the property 
comprised therein, gave certain directions 
to his trustees, bequeathed pecuniary legacies 
additional to those in his wil ' & declared that 
the power of appointing new trustees should 
be exercised by the surviving & continuing 
trustees, & in other rejects confirmed his 
will. On the same day he executed another 
’ codicil in almost identical terms, the only | 
material difference being that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
att€$sted by the same witnesses & placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which he described as a 
“ third " codicil to his will, & referred therein 
to his will & codicils ; — Held : the two 
codicils of even date were duplicates of one 
& the same instrument, & that the legacies 
thereby given were substitutional A not 
cumulative. — Be Michbix, Thomas v. 
Hoskins, [1929] 1 Ch. 662 ; 98 L. J. Ch. 197 ; 
140 L. T. 686 ; 46 T. L. R. 243. 

8886. Add. Annotation : — Apld. Be Hayden, l^ask 
r. Perry, [1931] 2 Oh. 333. 


DiOBST SumiEHENT. 

8840. Add. Annotation : — OohmL He Hayden, Pads: 
V. Perry, [1981] 2 Oh. 383. 

9015. Add. Annotation: — Held. i2e Aiston-Boberts- 
Wests’ Settled Estates, [1928] W. N. 41. 

9016. Add. CUationa [1029] A. 0. 318 ; 98 

L. J. Ch. 261 ; 140 L. T. 444 ; 46 T. L.. R. 
208 ; 78 SoL Jo. 92. H. h. 

9071a. — •] — Testator bequeathed a sum of 

stock to trustees, upon trust, during sixty 
years from his death, if the law should allow, 
or, if not, then during the lives of his two 
sons, & of the survivor, & twenty-one years 
after his death, to lay out the dividend in 
repairing A insuring the houses, etc., on his 
farms, called H. & S., it being his desire, 
that, upon no account, should the timber of 
such farms be cut down during the said term 
of sixty years, on pain that the person so 
cutting such timber should lose aU interest 
in the said estates, as if he were dead, A 
upon trust to pay the surplus, if any, of the 
said dividends, equally among the persons 
for the time being in possession of the estates 
under his will, during the continuance of the 
" said trust ; A immediately after the expira- 
* tion thereof, to transfer one moiety of the 
said stock to the person then in possession 
of the H. farm, such person being one of his 
sons, or a descendant of a son ; but if not, 
then to the descendants of testator’s brothers 
& sisters, A to pay the other moiety in like 
manner to the person in possessioif of the S. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his son J., 
for ninety-nine years, if he should so long live, 
remainder to the use of his first other sons 
in tail, with divers remainders over. 
Testator devised the S. farm in like manner 
for the benefit of his son H. A his issue. J. 
& H., & their eldest sons, barred the entail 
in remainder in the said farms & resettled 
the same, A, the stock having been trans- 
ferred into ct. under Trustee Relief Act, 
petitioned for the payment but of the fund 
to them : — Held : the fund being intended 
for the benefit of the sons & their issue, the 
period for the enjoyment of the capitcd' had 
been accelerated by barring the entail, 
which had determined the restriction against 
cutting down timber. — Be Colson’s Trusts 
(1863), Kay, 133; 2 Eq. Rep. 267; 23 
li. J. Ch. 166 ; 22 L. T. O. S. 183 ; 2 W. B. 
Ill ; 69 E. R. 67. 


PART XVI. SECT. 19, SUB-SECT. 10.— 
C. (b) 1. 

8545 U. .]—/?< CnosBY (1025). 

21 Tafl. h. R. 20.— AUS. 


PART XVI. SECT. 20, SUB-SECT. 8. 

9050 V. .J — In case of a vested 

lesaoy payable at a future time, there 
is a complete severance of the legacy 
from the residue. — M ankkji Rubtomji 
t>. NANASHAl*CC7IU!iBTJl (J928), 1. L. R. 
53 Bom. 724i— IND. 


PART XVI. SECT. SO, SUB-SECT. 8.— 
B. (b). 

9101 V. — — .H*Bequestsofaoertain 
amount of atsck In a oo. to each of the 
n^hews St nieoes of testator ** who 
shall be alive at the time of my death 
5c who shall attain the ace of 21 years 
— Betd : In view of oUier nrovlslons 
of the will, to be vested snbiOot onhr 
to being divested on death before 


attaining 21 years of age without 
leaving iwue. Therefore, the nephews 
& nlooes who were at the death of 
testator & still were under 21 years of 
age were entitled to the dividends on 
their shares paid between the date of 
the death of testator & the date of 
their attaining respectively the age of 
21 years . — Re TsanKB Estatb (Alta.), 
[19291 1 D. L. R. 446 ; I W. W. R. 
181.— OAH. 

9101 Vi. -.] — SlNQER r. Sinokr. 

(1931] 3 D. L. H. 449.— CAN. 

9108 lie. .1 — ^Testator’s will, 

after providing lor oollectlon & pay- 
ment of debts Sc, for oertain spccino 
legacies, provided for sale of certain 
property, comprising the residue of 
his estate, & mvostmont of the pro- 
ceeds 4c payment of the interest for the 
malntenanoe of his wife 4t daughter A. 
until A., who, however, predeceased 
testator, attained 21 yean of age, 4C, 
on A. attaining 21 years of ago or oylng, 
for pafmaaat of 1400 of interest to ms 
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Wife annually during her life, 4c then 
provided that. *' any money remahUnc 
after the payment of said 8400 shaO 
be equally divided among my childnen, 
the issue of any deoeased child to take 
parent's share. On the death of my 
wife the whede of my property stuill 
bo divided between my omldreii (the 
issue of any deoeased child idiall be 
entitled to parent's share) said divisidii 
to be in equal shaiee *' ^--4EFeld .* tab 
estate of any dooeaeed child of testator 
who died in the Ufetimeof testaterx 
widow a left no Issue him snrvivliig 
was not entitled to shore tn the income 
from the said residne or in the c oipes 
when divided on the widow’s dee^v^ 
Busch «. Eastshn Trust Oo., tlttSI 
8 D. L. R. 834 ^ [1928] S. C. XL 478,-^ 
CAN. 

PART XVI. SHOT. 80, Sm-SfiCT. 

B, (a). 

9178 h — — Ukotep dsuitt is* 
Mubpht, [19311 1 D. L.R. . 



9840* AM. Annoiation Distd. Ganapathy PUlay 
V. Alamaloo, [1929] A. 0. 462. 

9571a. — — — — A will provided that at the 
expiation of twenty-one years from the 
death of testator a trust fund should be 
divided into five shares^ that one of such 
shares should be paid to each of testator’s 
lour soz^, & that, in the event of any of the 
sons dying before the period expired* leaving 
a child or children, such child or children 
should take the share to which such son would 
have been entitled if he had survived, & in 
default of issue of any son, the share of such 
son should be payable to the surviving sons 
, equally : — Held : the child of a son who died 
b^ore the expiration of the period was 
entitled only to the one-fifth share which his 
father would have taken, & was not entitled 
to participate in the share of a son who died 
before the expiration of the period without 
issue. — Ganapatiiy Piliay v. Alamaloo 
[1929] A. O. 402 ; 98 L. J. P. C. 109 ; 141 
L. T. 43. P. C. 

9615. Add, Annotation : — Refd. Parker v, Judkin, 
[1931] 1 Oh. 475. 

9849. Add. Annoiaiion : — Folld. Re Graham, 
Graham v, Graham, [1929] 2 Oh. 127. 

10,013. Add. Annotation : — Generally^ Refd. Re 
Hayden, Pa.sk v. Perry, [1931] 2 Ch. 333. 

10,020a. .] — In construing a devise of real 

estate to a class of persons “ or their issue,” 
the words “ or their issue ” must be read as 
words of limitation & not of substitution, the 
word or ” being construed to mean ‘‘ 
Therefore a devise of real estate to he c.iually 
divided between the sisters of O. ” or their ' 


VoL XUV.-^Wilb. 08868 9841^-10^40^ 

issue ** was held to confer upon each of the 
sisters of O., of whom there were three, an 
estatf. tail in one undivided third part* — Be 
Hayden, Pask v. Perry, [1931] 2 Oh. 838. 

10,165. Add. Annotation: — As to (1) DIstd. 12e 
Graham, Graluun v. Graham, [1929] 2 Ch. 
127 . 

10,175. Add. Annotation : — ^FoUd. Be Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

10,177. Add. Annotation : — FoUd. Be Graham, 
Graham v. Graham, [1920] 2 Oh. 127. 

10,205. Add. Annotation : — Folld. Be Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 

10,427. Add. Annotation: — Folld. Gilmour v. Mac- 
Phillamy, [1980] A. C. 712. 

10,427a. .] — The word “ survivors ” in a 

will should be given its natural & ordinary 
meaning unless the context necessitates or 
justi 11(^8 a departure therefrom ; it is not 
enough for that purpose that the natural A 
ordinary meaning pi'oduces what might 
appear t^o ho a capricious result, or one not 
in accordance with a logical scheme of dis- 
position. Testator directed that the income 
of the residue of his estate should be paid 
to his nine children in eciual shares for ttieir 
respective lives, provided that if any of his 
children should die without leaving issue, 
or widow or widowei', the share of the child 
so dying should be equally divided among 
tlie survivors upon the same trusts con- 
ditions ; ^ that after the death of any child 
his or her share in the residue should be held 
(subject to u. provision for widows A: 
widowers) for his or her children equally i — 
Held : upon the deatli of a child (d tfjstator 
unmarried the issue of a child who had died 
earlier were not entitled to participate. — 


PART XVI. SECT. 20, SUB-SECT. 3.— 

F. (aS. 

9885 V. .] — Testator, after 

devislnfir a life estate to his wife hi a 
oertnln property, dlrocted that upon 
her death Bame should he sold. & the 
proceeds, along with those from the 
sale of another property. Invested, & 
the principal Sc interest divided equally 
between namod gran drhlld ion “ or 
the eurvlvors of them In equal shares 
as soon as the yoonpest surviving: one 
shall have attained the ago of twenty- 
one years '* : — Held ; a grrandchlld 
dying before the youngeet surviving 
grandchild attained the age of twenty- 
on© years was not entitled to a share. — 
PUBMO Trustee v. Bowv'en, [1929] 
N. Z. L. II, 438.-~N.Z. 


the survivor of the ohlldion, should 
have reached ibo age of 21. Iti the 
inoantlme the Icgiicies >v<*r‘o iiuTely 
eontiiigeiit, If the four eldUlo>n 
should die In their luinority, 
h'gaeles, or Huch porUoii of them uh 
H hould have uecunmlated, would rev<Tt, 
to the UeviHoc of the laud. - 1Jah<I) 
EsTAm fJOHIl 1 W, W. It. 2d:{ ; 2 
D. L. II, 1002.- CAN. 

PART XVI. SECT. 20, SUB-SECT. 3. 

U. 

t I. liequeM to mrh davyhters 

** art shall he spinsters.”] — He (JooiKiEB 
(I92o), 21 Tas. L. K. 17.— A US. 

PART XVI. SECT. 23. SUB-SECT. 3.— 
B. 


PART XVI. SECT. 20, SUB-SECT. 3.— 
H. (0). 

iv. .1— lloAcn r. IloACii, 

I. C. R. 012; 3 D. L. R. 374. - 

PART XVI. SECT. 20. SUB-SECT. 3.— 

J. (b). 

9508 vl. .] — A will provided for 

a legacy to each of four children, “ to 
be paid to such of the beneficiaries ns 
they shall become of ago,** with a gift 
over to the surviving children In the 
event of one or more of tho children 
dying before becoming of age, & with 
a direction that the legacies shrtuld 
be paid out of the proceeds of the crop 
ftrown on a certain quarter section of 
mod, wbioh was devised to one h., 
with the dlrocUon to tho exors. that 
the eonvei'Anoc to hor should be made 
upon oompletlon of the payment of 
eatd legacies : — Hdd : said legacies 
vmst be looked upon as a provision 
made tor the benefit of each child 
upon such child attaining bis or her 
; fludottty, $c there could be no vesting 
el the Mgeotes untfi tho ohlldfcn, or 


9473 

W' 


9752 XXV. .1 — He IMavhkt.T.k 

Fox t>. Equity Trus'I’Eyh. ExKCirroKH 

AOKNC'V Co., Ltd., fl928j V. L. K. 
SO ; [19281 Argus L. V. q:>.~ AUS. 

PART XVI. SECT. 25. SUB-SECT. 2.™- 
A. (c). 

10,073 I. Deulh in lifetime of tenant 
for li/r.l— Testator dying In 1898 gave 
to hlfl daughtcr-la-law the use a 
property for life, with tho lifrht to the* 
exors. to sell the luopcrty A to pay hot 
during her life tho interest on tho 
proceeds of sale. A: after her decease 
to divide the principal among the 
children born to her & his son,** & In 
any event after tho death to sell . . . 
such property ... & to divide the 
proceeds among such children, tho child 
or children of any such child or children 
of theirs deceased to receive In equal 
parts the portion of such deceased 
parents* enaro.** The daughtor-ln- 
law. D., died In 192C, her husband having 
predeceased her. Five children were 
bom of the marriage, three of whom 
survived D. Two sons prodeoeased 
her, each leaving a widow bnt no issue. 


(S: ouch (lymg IntcKtato : — Held : at the 
(IcaUi of toHtator In 1 898 a voniod uHtate 
WHB creaLul lii uny child th^ii horn to 
Ills son ty, 1>. sahjoct to ho dlvostod 
lu part other chlldrc.n were horn; 

tho wMo'ysj, or prsrHonal ropresonta- 
tlvoH of tho HOTis who died before 1), 
wor.ld tako tho husband *» sham unloss 
f ber<^ was issu**. In which enso tiio Ikhuc 
o<mld bn Hubstliuted for tho father; tho 
gift to tho children of 1>. wuh doier- 
mlnnhlo only In ono event, their death 
loaviT»g Ihhuo, an event which did not 
happen. — He Surrii, (1928) 1 D. L. R. 
179 ; fit O. L. It. 412. -CAN. 

10,073 li. - Hr MoDowbix 

Estate, 11931 1 2 VV. W R. 5 7 1.-- CAN. 


PART XVI. SECT, 27, SUB-SECT, 2.— 
C. (bV 

10,355 i. Contrary intmlnm of testator. J 
— He WaJ.KKP, CnOKKR V. PENNY, 
1 1928 IS. R.g. leS.-AUS. 


PART XVI. SECT. 27, SUB-SECT. 2. 

E. tb> I. 

10,401 X. - .) --Testator by 

his will dlrecLnl hl.s trustees to dis- 
trlbijU* tho Income of his residuary 
estate amongst his chlldrfm In equal 
shares f<ir the terra of thoir respective 
lives provided that If any of hit 
children should die without leaving 
lau'fiil Issue or widow or widower 
living at tho date of death of such 
child the share of tho Income of the 
cb'Ul HO dying ** sliall lie equally 
divided aroong^. the survivors upon 
the same trusts 9c conditions . . — 

Held : the w c>rcl ** survivors *’ must lie 
Interpreted In Its ordinary meaning 8c 
the HDare of a child bo dying must be 
distributed only amongst the actual 
brothera 8c sisters then surviving such 
child. — M acPhillamt v. Fox (1928), 
29 8. n. N. S. W. 249 ; 40 N. S. W. 
W. N. 85.— AUS. 



Omm EmzjsB josro SiTmBiiiiKT. 


Gmacocm V. l^cPHXLiJLinr, [1080] A^C, ^12 ; 
148 L. T. 606 $ sub nam. Be blkomCLAMT 
(pBABUBB), GxmOlM V* UACVBnJAJUT, 99 
t. J. P. Q. 199, P. C* 

10, 7$2, Add, Annoiaiion : — ConadL Be Msiuidl, 
Smitii V, Maiuiei, [19801 1 Oh. 852. 

10,764. Add. Annotation : — Coned. Be Miunsel, 
Smith V. Hansel, [1980] 1 Ch. 852. 

10.766. Add. Annotation : — Consd. Be Mansel, 
Smith V. Hansel, [1980] 1 Oh. 352. 

10.767. Add. Annotation *Folld. Be Maiisel, 
Smith V. Hansel, [1930] 1 Ch. 352. 

10,767a. .] — Testatrix by her will directed 

that her residuary estate should be held by 
her trustees upon trust In four equal shares 
for her four children for life with, remainder 
over. By the third & fourth codicils to her 
will testatrix declared that two sums, 
amounting in all to £16,120, which she had 
advanced to her son, T. M., should be de- 
ducted from his share, dc that his share 
should be less in amount than the shares of 
her other children by tliat sum. The value 
of the estate of the testatrix was easily 
ascertainable as at the date of her death : — 
Held .' for the puimose of the division of the 
actual income of the residuary trust estate 


V of tsstiiitidx* xM&dina the 
therSTi^^i to 

computation to the capital of the estate,; 
valued as at death of the testatrix, 
deducted from T. M.*s share In the aggregate 
amount of capital so arrived at, It nhat the 
annual income ouAt to be divided bcs^ecm 
her four children % their respeci^va issue in 
the proportions of their respective shajres 
per stirpes of capital so amved sA,—Be 
MANSBL, SniTB V. Hansbx., [1980] 1 COi. 852 ; 
99 L: J. Oh. m ; 142 L. T. 281. 

10.768. Add, Annotation ;--r-Eiqild. Be Hansel, 
Smith V. Hansel, [1930] 1 On. 852. 

10.769. Add. Annotation: — Ck>]isd« Be Hansel, 
Smith V. Hansel, [1930] 1 Oh. 352. 

10.770. Add, Annotation :*--Cons<L Be Hansel, 
Smith V. Hansel, [1930] 1 Oh. 352. 

10.771. Add. Annotation: — -Expld. Be Hansel, 
Smith V. Hansel, [1080] 1 Oh. 352. 

10.772. Add. Annoiaiion : — Consd. Be Hansel, 
Smith V. Hansel, [1980] 1 Ch. 362. 

10,948. Add. Annotation : — Refd. Ganapathy Pillay 
V, Alamaloo, [1920] A. O. 462. 

10^988. Add. Annotation : — Retd. Be Grpham, 
7 Graham v, Graham, [1929] 2 Oh. 127. 


PART XVI. SECT. 86, BUB-SECT. 1. 

ip. Tmsi for ** my oilier child ” — 
McnninO of*' other ,**] — ToRlator, by ble 
wiJJ, adLtlcu oortaln property imon hJ« 
ohlldren, & further <lir©oted oa foUewa J 
" Sc it any ohild of ndiie atial] die with- 
out leaving a child, who being a aon, 
whiill attHin the age of twenty-one 

S eal's, or being a daughter, shall attain 
tjat age or marry, uien the share in 
tlio setUod fluid, whether original or 
accruing, of any such ohild of mbie 
Hball be bold lu tniat for my other ohild 
in such shares an shall oorrosT^ond wlU) 
Uielr respective original shares.'* One 
of testator's sons died olijldless : after- 
wards, am ther died, leaving one child, 
who aiUilncd twenty -one yeaiw of age ; 
after, a third son tiled childless ; — 
NcM : the use of the word “ other " 
ill the accruer clause did not impoit 
that the child, or chUdren, referred to 
t/hcroln should survive tiio point at 
which the acomor clause came into 
(»peratlou. Upon the dcatli of iJie 
third son, the ottoct of the accruer 
ola-use upon his share w^os to require its 
division among all auch children, or 
their representatives, of testator, as 
has not already died without leaving 
any child wlio attained twenty-one 
years of age, or who being a daughter, 
married. — Mckphv v. Paxton (Xh 30), 
Argus L. It. .*180 ; i A, L. ,T. 286.-^- 
AUS. 


PART XVX. SECT. 81. SUB-SECT. 4 . 

10,720 I. JVhether release of perstmal 
liability ,] — Testator devised oU* his 
real Sc bequeathed all his residuary 

g ersonal estate to his trustcMps In trust 
> «oU the same & divide the proceeds 
Into eleven parts, Sc pay one of such 
parts to his widow Sc each ot hla ten 
ohildvou. The will proceeded : "I 
declare that the share of any child of 
mine in my residuary estate shall be 
stthieot to deduotlon. therefrom of any 
sum or sums owing hy her or him to 
me at my deSth or any sum or suma 
payable hy me upon any guarantee 
made or to he made by me or my exonu 
on her or his behalf.** Testator h^ 
guaranteed the overdrawn bank aooount 
of H. one of his ohildrsBi. k at the time 
of testator*# death this aooount 
was ^ overdrawn _to the extent of 
31.666 0«« lOd. The ezors. of teetator 
paid off thia sum to the hank in aooord- 
imoe with the said tuanmtee .* 

IS 


the estate. — In the Will of Anthony 
Hkadlam (1925), 21 Tae. L. R. 27.—- 

AU8. 


PART XVL SEC^^l, SUB-SECT. 5. 

H _ Payment by vjoy of income,] 
—Held : the quarterly payments 

having been made not as permanent 
proviidon for the daughter, but in lieu 
of the Income which would have arisen 
from the settlement upon her of 

S ortlon of the testator's capital estate, 
:iey did not fall within the hotchpot 
provisions of the will . — lie Cuabke ; 
CiiABKJo V. Sturt, [1929) V. L, 11. 249 ; 
119291 Argus h, H. 219.— AU8. 


PART XVll. 

b (p. 1289) i. Peal jrroperty 

situated outside — Testatilx died 

leaving real estate in New South Wales 
also property in Queensland : — 
Held : the authority of the ct. to make 
an order did not, & could not. directly 
or indirectly be nmde to extend to the 
real pteperty of the tostatrix situated 
in New South Wales . — Be Obbobnb, 
11928J S. B. Q. 129.— AUS. 


f 1. To redraw will ,] — On 

an application for relief under 
Testator's FamUy Maintenance Act, 
K, 8. B. c. 1924. o. 256. the ot. has no 
power to redraw the will Sc dispose of 
the estate as )t may think right Sc iust. 
— Re Klworthy Ebtatb, Elwobthy 
Sc Haubs, 11928] 6 Jj. Ti, 421 ; 
[1928J 1 W. W. R. 737 ; 39 B. 0- R. 
474.— GAN. 


g t« — Testator's Family Main- 
tenance Act, R. S. B. C., 1924, was not 
intended to authorise the ot. to make a 
new will for testator, but only to alter 
the will in so far as might he necessair 
for the proper maintenanos of testatoT^s 
wife, husband or ohlldren. It is always 
a question of fdet in eaoh case 
whether or not cub order under the 
Act sbmM be made : St with reopeot 
to ohlidien the Act refers only to 
ohlldren for whose maintenanoe at 
the time at the teiitator*e death no 
adequM means of support are avail- 
able. OK the ohlldren ace at least ae 
well eitabtlshed In life as testator was 
in his or her the A^ should not 

be appoed where the sumvtag parent 
is the hcdMAidacy under the wfU. The 
dlsoretlon which Is iriyen the ot. to 
sipply the AoMmre m thinks it Just St 


equitable In the olrcmmstanoes to do so 
Is not iudlclally exercised unless the 
object, intent Sc spirit of the Act are 
observed. If a higher ct. Is oonvinoed 
that the Judge of first instance did not 
take a proper view as to the scope of, 
& the application of the powers oon- 
ferrod hy, the Act, it may Sc should 
interfere. If, too, a hiimer ot. Is 
satisfied that the facts of the par- 
ticular case are such that it was not 
intended that the powers conferred by 
the Act should be exercised, it may 
intorvono. In such cases the order 
made would be based on a wrong 
principle. If, too, a higher ot. is 
convinced that on all the facts the 
judgment under appeal is deariy 
wrong, it should bo set aside.— WALlom 
If, McDkrmott, (19301 1 W, W. R. 
332 ; sub noin. McDeraiott v, WALKsa, 
[1930] 1 D. h. R. 945 ; 42 B. O. R. 
184.— CAN. 


h i, ,] — xJuder Testator's 

Family Maintenance Act, B. 8. B. 0*, 
1924. the provision, which the ot. is 
authorised to make in the otreum- 
stances stated in sect. 3, is ** such pro- 
vision as the ot. thinks adequate, just 
Sc equitable.** The condlnons upon 
which this authority rests are that the 
person whose estate is in question has 
died leaving a will. Sc has not made, 
by that will, in the opinion of the 
Judge, adoquaio provlmon for the 
** proper maintenance Sc support ** of 
the wife, husband or children, as ^e 
case may be, on whose behalf the 
application is made. What oonsttiutm 
** proper maintenanoe Sc sunport ** m 
a question to be detenmned wfibh 
reference to a variety of ciroumstaucas. 
It cannot be limited to the bate nsMiti 
ties of existence. For the puipoim 
arriving at a oonohislou, the 
whom devolves the iefi|K>iisfldllty hf 
ing effect to the statute^ wopkkuawilfimrj , 
pvooeed from the point of view ^ 
mdloloua father ot a fantily seddsi 
oisohf^ both hl 0 mam^ni^ 
parenUu duty ; k would dt < 
alder the aituattou of the < 

other elroumstaiioee, r e C e rooe e 
to be had. If the et. Ooma 
dedmem thid adequate pisriiihm 
not been inade» tlmu i 

peediiSaiT r 






Jb tue stUMtlim of otaien bAvixtflr daiins 
upon te^tor. moit be taken Into 
ao<»it nt. A pplying these principles 
to tbn clnm|Q8taooes of this case, where 
^ daughter of the deceased 

bffHight an appHeatlon under the Act 
directed against his second 
wJtej sole beneficiary under the will 
FeW/ the judge was right In deciding 
tiiiU the widow ahoujd be called upon 
to forego part of her annual income in 
order to^ake some provlHlon for the 
McPkrmott, 

WI^cAh: • ^ ^ 

Tr'**^^^^** Hoffman, 
£1931] 1 W. W. R. 298.— CAN, 

H Z application 

under Family Protection Act : — Held : 
taking Into consideration the value of 
testator^ estate. A the facts that of the 
appots. three were adult sons capable 
of maintaining themselves, & the fourth 
WM a daughrar who was being main- 
talniMl by her husband, & that the 
daughter benefiting under the will had 
cared for testator through a long ill- 
ness Sc was left with her invalid mother 
to care for, the claims of said daughter 
were paramount, & what was left to 
her was none too mnrh, Sc the applica- 
tion siiould be refused. — He Cavan aoh, 
[1930J N. Z. L. R. 376.— N.2. 

1 i. — — — ■ .1— Whctx> provision 
was made in a will for the > naintenance 
of two of testator’s child n‘n J. Sc M.. 
SCf further, special provlsJo.i was made 
for the sharing of the estate by J. & 
M., & no provision was made for a 
third chUd, W.. born after the date of 
the will ; — nela : the power of tbc ct. 
wan limited to ordinary malntenanoe 
3t support,*’ &. on tbc facts, that one- 
third of the not income from fhe estate 
from the date of the marriage of the 
testator's widow was a reasonable 
allowanoe, — /n fhe Eaidie of i.ADB 
(1925). 21 Tas. L. R. 18.— AUS. 

\ II, — Pov'nr to rescind or 

alter ord^r^Whefher increase in benefit 
avdharUod.\ — Tbc power oonf erred upon 
the Ct, by Testator’s Family Mainten- 
ance Sc Ouardlsnship of Infants Ant. 
1916, a. 6 (4), to ** rescind or alter ” 
any order making provision under that 
Act, does not extend to authorising an 
increase to any honeflt that has been 
awarded to an appet. upon an original 
application. — He Molloy (1028), 28 
a K N. S. W, 546 ; 45 N. S. W. W. N. 
112.— AUS. 

1 ill. On an application 

by a widow for relief under Testator’s 
Family Maintenance Act the ct. should 
not attempt to make a new will or 
speculate os to how the estate might 
have been better divided, but should 
merely determine whether In view of 
the widow's needs & the property left 
by the testator he has made adequate 
pmvlslon for her proper nialntenance 
« support. Its duty la to place itaeif, 
in all respeets, as far as possible, in the 
position of the testator. Sc to consider 
Whether or not, having regard to all 
existing facts Sc surrounding clrcum- 
etanoaa, the testator has been guilty 


of a breach of the moral duty which a 
]u^ not a loving, husband owes his 
wife, SCt it It finds that he has l»een so 
guilty, to xpfiike such an older as 
appears to he sufiBclent, but no more 
wan euffleient, to repair ft. — Re 
FicnorsoN Ebtatk, Re Trst A von’s 
J^^nLY_Mv^''ra!N'ANrE Act, £1929? 2 
W.W, R. Sh 1 4 D. L. R. 20$.— CAN. 

n I. Bxieneian of time for appli^ 

ration tinder ^cf— lFl>cn oJUoMvd.V— 
Where there has been long Sc in- 
excusable delay an application under 
Family Protection Act, 1908, for 
extension in time will be refused unless 
It clearly appears that to refuse It would 
in the circumstances result In manifest 
injustice. — Shkehan V . Punuo Trus- 
tee. [1930] N. Z. L. It. 1.— N Z. 

r I. .1 — A widow 

re-married, & thereupon, the oxors. 
aTtplICHl for the rescission or variation 
by reduction of the ctu’s order : — 
Held: (1) the order was not un- 
appealable merely bocanse stated to bo 
until the further order of the ct. ; 
(2) not having l>een appealed against, 
the effef’t of the order was to pixclinJo 
the ot. from considering whether It was 
beyond the power of the ot. to make 
provision for the mnintcnauco of a 
testator’s widow by a scries of periodi- 
cal payments extending until after 
her ro-marrlage ; & (3) constdorlng the 
matter as one of discretion only, the 
re-marriage of the widow did not of 
Itaelf constitute sufflclont reason for 
tho reseiHslon. variation, or suspension 
of the order . — Rc RopEnT Oopein 
(1029). 29 8. R. N. 8. W. 548; 40 
N. S. W. W. N. 169.— AUS. 

r it. In receipt of 

mainienance under separation deed .] — 
A wife who was compelled In 1912 by 
her buaband’s miHconiluct to leave him 
agreed to take from* him £250 7 »<t 
annum for her maintenance, ’rbo 
husband died in 1927. leaving an 
estate of £30 000 Sc providing u legacy 
for bis \\ *rr of £250 per annum : — 
If eld / as the had agreed to oextept 

Sc bad aceooted £1':50 per tmnum for 
her maintenance luiinar 15 yooi's she 
could not be said r.o have been left 

without adequate nrovlsion ” for 
her maintenance. — Re Pinnupfi (1929), 
29 S. R, N, 8. W. 191 ; 46 N. S, W. 
W, N. 22.— AUS. 

t I. Children domifiled out' 

side, lurisdif’iion.] — Benotits under 
Testator's Fondly Mointenanco Act. 
1916. are available to child nm domiciled 
outside the Jurlsdlctixin of tlio ct. — 
Re Donnelly (1927), 28 S. R. N. S. W. 
34 ; 45 N 8. W. W. N. 5.— AUS. 

a (p. 1290) i. -r— — — Adult son — 
Ineapacitfiied from follouHnif his trade 
by disease contracted in testator* s cm- 
pWj — 7n the Will of Jolliffk, 11029) 
§. R. (Q.) 189.— AUS, 

0 (p. 1290) II. — 

Prtymisc. to hejQueaih la:nil-~—Tmpr(/t'.e- 
menis made on faith of promise..]^' In 
the Will of HuoniEg (1030), 8. R. (Q.) 
329.— AUS, 

• (p. 1990) I. — ^ ,1— FBgNET 


V. PvKPvruAt TBvtmsm, Shciatmiis 
Sc AOENOT OO. of TAgMAWtA, XlTD, 
(1995), 9t Tan. L. R. 6.— Allt, 

• (p. 1290) W. VfKm vihaf iwo* 

periy allowanre eharoHLl-^An order 
was made inoreeatng a weekly eum 
bequeatbed by testator to hie widow. 
Testator’a property oonaistad atmoat 
wholly of reel eetete. Testator, by 
his will, In addition to tho weekly 
allowance to hla widow, had beqimathea 
a weekly sum to a daughter St also to a 
stranger in blood. Tho batanoe of the 
income was given to a grandson of 
testator for life. Sc the real estate waa 
dlreoted to l>e held in trust after hie 
death for his child or children then 
living, with gifts over If there were no 
such child : — Held : In flxirtf the 
burden of tho provision made by the 
order tho whole ot testator’s real 
estate was to bo regarded os one 
pr<»p«rty settled suocoHsIvely within 
acot. 5 (2) of the Act.— Rc SMim, 
£1928] 8. A. S. U. 524.— AUS. 

e (p. 1*290) ill. Eridenee admis- 

sible ngainsl applicant.] - Statements by 
tewtat.or having mforonce to pnriioular 
tevTUH of bis will & toKtifylng direotly, 
&: not tiiri'cly hy infci'cnoo. to tho state 
of his mind which prompted tho 
making of his will in the form in which 
it is, aiv adinlHuihio agaiust- an applicant 
for jnaintenanoo under TosTAtor’a 
Family Malntcnanco Sc Gnardlanshlp 
of Infant H Act. 1910.— Rr Hall (1939), 
30 H. R. N. 8. W. 165; 47 N. S. 

W. W. N. 05.-. AUS. 

• (p. 1290) Iv. 7'itM for making 

a.pplimlion— JCxlension of time — Before 
distriOidioH— Transfer of pari of emote 
to bene fie Lnry trustee.) — Held : to 
amount to partial dlstribullou within 
Family IToIcctlon Act, 1908, s. 33, R. 
aiqtlioaliop for oxtcnslon therofort> 
n'fuHod. — PiTULic Tuustkw V. Kipp, 
llOHll N. Z. L. R. 1.— N.Z. 

e (p. 1*290) V, — — Effect 

of delay,] • ho j\i»)‘U‘‘4ilion tor an order 
that tne time lla !i“d for ntuklng an 
application ho oxtioided was mode 
some ttftocu years after the death of 
testator. At the timu of the death 
tlio i?Kttilo w'as insolvfojt, but at the 
tliiio ot tho Mpplieaticn was worth 
some £4.000. By tho will the widow 
took a life (JNtolc, Sc tbeicaftor her two 
chlldten look alwi life eHiates, At (he 
(late of (he application th«» widow had 
aHsets of her own worth £3,700, her 
Un lighter was eanilng £103 per onmnn 
as a post-irdsti'csH, & the son had saved 
a:200 I/cld : t lio delay had been 
great & ha»] not been satisfactorily 
explained. I* nr1-hormon3, the case was 
iiol. one where, If an extension of time 
wore gianUHl, an onler for further 
pnivlsion out of the estete could 
l>rop(Tjy be made In favour of any of 
filtfs.— HTKl'nKNS V. D.*llLT»OP, [1931] 
N. Z. L. H. 7.— N.Z. 

0 (p. 1290) vb Costs ---Wheiher 

jmuatfle md of estofe.]— W vlker e. 
M(;Derxiott (NO. 2). £1939) J W. W. R. 
845 ; subnom. McDermoit^j. Walkisr. 
£1930] 2 D. L. R. 4X.3; 42 K. O. H. 
.354.--OAN. 
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English and Eumi! Digbst SuDFLEMiiNT. 


WORK AND LABOUR. 

Part I. — Contracts for Work and Labour. 


29« Add, Annoiaiion : — Consd. Sagar v, Bide- 
halgh & Son, Ltd., [1981] 1 Ch. 310, 

80, Add, Annotation ^onsd. Sagar v, Bide- 
halgh Son. Ltd., [1931] 1 Ch. 310. 


89. Add, Annotation : — Consd. Sagar v, Bido- 
halgh & Son, Ltd., (1930) 144 L. T. 480. 

58. Add, Annoiaiion : — Consd. Sagar v. Bidehalgh, 
H., & Son, Ltd., [1931] 1 Ch. 310. 


Part II. — -Statutory Determination of Minimum Rates 

of Wages. 


63. Add, Annotation : — FoUd. Pocknoy v, Atkin- 
son (1929), 45 T. L. B. 639. 

68a. .] — An employer engaged a worker in 

agriculture for a period from Dec. 4, 1927, 
to Nov. 23, 1928, &; agreed to pay him 
on the completion of that term a lump sum 
which, with his board & lodging, was equiva- 
lent to the minimum rate of wages prescribed 
pnder the Agricultural Wages (Begulation) 
Act, 1924 (c. 37). Before the completion 
of the term, the worker re. used to obey a 
lawful order of the employer & left the 
employment without notice : — Held : the 
Agricultural Wages (Begulation) Act, 1924 
(c. 37), did not prevent the making of an 
o^eement for employment for a fixed term 
with payment of a lump sura equivalent to 
the prescribed rate at the end of the term, 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which he was in fact 
employed. — Pockney v, Atkinson, [1930] 
1 K. B. 197 ; 99 L. J. K. B. 42 ; 142 L. T. 
136 ; 94 J. P. 16 ; 45 T. L. B. 639 ; 27 L. G. B . 
045, D. O. 


64. Add the following paragraph : — 

By an order of the A^icultural Wages 
Board, embodying orders of a wages com- 
, mittee : “ Where a whole-time male worker 
. is employed by the week or any longer period 
& the hours of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) are less 
than 60 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if th© agreed 
hours had been 60 in summer or 48 in winter 
as the cose may be.’ ^ Applts, employed one 
T. as an agricultural labourer by the week 
of 60 hours at 30.?. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus instead : — Held : the above 
order was intra vires, & that T. was entitled 
to be paid 308. for the Good Friday week. — 
Seabrook & Sons, Ltd. v, Jones, [1929] 


PART I. SECT. 4. SUB-SECT. 1. 

sa. Ijtaae of land for term of years — 
JareemetU for paipneni for svmtner- 
fallouHno on cancellation of lease .] — 
Mantkt V. Himouk, {19281 3 W. \V. R. 
390.-~CAN. 

PART I. SECT. 4. SUB-SECT. 2.— A. 

171 V. Contrcbci completed im~ 

perfectlv.h-Where there was a con- 
tract to do certain work, c.g., tho 
Bummer-fallowlngf of a certain nnmber 
of acres, Sl the work has l>eeu done, tho 
coptraot prioo cannot bo roduoed or 
abated on tho ground that the work 
was done Improperly unless there is 
evidence of specific damage. — W agner 
V. Heidt. [19311 1 W. W. R. 626 ; 2 
D. L. R. «80.-~CAN. 

^ I, Evidence ofvabte of swviccs.l 

— In an action brought on a 
mervit for work done 4c servioos 
rendered evldenoe was given of an 
agreement, not tn writing, whereby 
deft, agrem to pay a ocrtaln weekly 
salary & also a'suxn of £200 at the end 
of two years. It was also proved that 
deft, had paid tho weekly salarv hut 
had refuseo to pay the sum of £200 : — 
Held: although the parol agreement 
was one to which the provtstons of 
8tat. Frauds were applicable, it was 
nevertheless admissible as ovldenoe of 
tho value of pltf.'S eerrloes. — ^W abd e. 


OniFFiTnB Bros., 
S. R. N, S. W. 426 ; 
130.-~AUS. 


Ltd. (1928). 28 
46 N. S. W. W. N. 


d ii. .1 — ^Whoro there Is a con- 
tract to do specified work for a flxod 
sura, with a proviso for pnyment of 
proportionate amounts, equal to eighty 
per cent, of the fixed sum. as the work 
is done, & the balance of twenty per 
cent, ’in thirty days after ooroplotion 
& acceptance, completion is a condition 
prooodont to the right to payment. & 
where the work is not completed there 
is no right to recover for tho portion 
done as upon a QuarUvm meruit .] — 
SrTBRLocK V, Powell (1899), 20 A. R. 
407.-~CAN. 

d ill. .1 — ^Where there Is an 

entire contract for work & labour 
containing a provision for monthly 
payments not exceeding 76 per cent, 
of tho work done, which is abandoned 
by the party performing the work & 
labour, he Is nevertheless entitled to 
sue for 76 per cent, of the value of the 
work performed before abandonment. 
— McLaorlan V. Nourbb (1928), 
S. A. S. R. 230.— AUS. 

sb. Contract for logging dt cutting 
timber .] — ^Mikkbiarn v, Durr. (1930) 
1 D. L. R. 760.— qAN. 

so. Agreement to pay bonus <m 
estimated saving in eosi of production — 
Depredation of phmi.] — A lumber oo. 
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agreed with the superintendent of Its 
logging operations to pay him as a 
bonus to bis salary such amount as be 
could save the cn, in cutting & hauling 
poles on the net cost of production, 
taking as a basis the figures set out 
In the schedule of the agreement : — 
Held: depreciation of the plant Sc 
equipment used in the operations was 
a proper item to include in the oost 
of production. — A iokin v, Baxter Sc 
Co.. [19281 3 VV. W. R. 142 — CA*Jl. 

sd. Necessary repairs to automobile in 
ejTcesa of order ,] — ^An automobile, deft. 
00 . *s property, was sent to pitf. to have 
certain repairs made. Pltf. at the 
same time made certain other repairs 
which ho thought necessary Sc for 
whioh be claimed payment. Evidence 
was given to show that oxh previous 
oocaslons repairs of a similar c^iaraoter 
were ordered other work done. Sc 
that the aooounts rendered were pMd 
without question : — Hetd : pltf. oh* 
titled to recover. — C alkin v. Wolf* 
vtlle Fritxt Co. (1927), 69 N. S. B. 
499.— CAN. ^ 


PART I. SECT. 4. SUB-SECT. S. 

56 HI. .1 — SiMPUBX Machinx Oo. 

r. MoLbixan, HOFkbly Sc Co., (12261 
S W. W. R. 266.— CAN. 


56 tv. 

KINOTON, 11928] 







Vd/ZLIV.— Work and Labour. Oases 64-im 


1 K. B. 336 ; 98 L. J. K. B. 169 ; 140 L. T. 
497 ; 93 J. P. 47 ; 46 T. L. R. 139 ; 72 
Sol. Jo. 874 ; 27 L. G. R. 47 ; 28 Cox, C. C. 
686 , D. 0. 

64a. Breach of contract by worker — Whether 
entitled to wages for period employed.] — 

PocKNEY v. Atkinson, No. 63a, ante, 

67. Add. Annotation : — Generally^ Refd. Pockney 
V. Atkinson, [1930] 1 K. B. 197. 

68 . Add. CUation .*—28 Cox, 0. C. 618. 

Add. Annotation : — Consd. Hughes v. Davies 
(1929), 94 J. P. 48. 

6Sa. Deduction In respect of washing & 

mending.] — Resps. employed a worker in 
agriculture upon a yearly hiring under which 
. the employers did his washing & mending for 
two shillings a week, which was reckoned as 
part of his wages. By the orders made for 
that county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 87), washing mending 
wore not benefits or advantages which might 
be reckoned as part payment of wages in 
lieu of payment in cash. The justices held 
that no offenc>> had been committed, & 
alternatively th:.t it was trivial. They did 
not convict, & mrde no order under sect. 7 (3) 
of the Act for payment of the arrears : — 
Held: (1) there was no material on which 
the justices could find that no offence was 
committed, that which was done being the 
very thing prohibited ; (2) they were not* 

entitled to find that the offence was trivial ; 
the question was not the quantum of money 
involved, but the nature of what was done, 
which was something entirely subversive 
of the Act ; (3) in any event sect, 7 ;H; was 
imperative in its terms, & the justict^ vvero 
bound to make an order for payment of 
arrears due. — Hughes v. Davies (1929), 94 
J. P. 48 ; 28 L. G. R. 11. D. C. 

70a. Duty of Justices— To make order for pay- 


ment of arrears — Although amount trivial.] 

— ^Hughes v. Davies, No. 68a, ante. 

71. Add. Amu>tation : — Consd. R. v. Minister of 

Labour, Bx p. National Trade Defence 

Assocn. (1931), 96 J. P. 106. 

72. Add. Annotation : — Consd. R. v. Minister of 

Labour, Bx p. National Trade Defence 

Assocn. (1931), 96 J. P. 106. 

73. Add. Citations [1929] A. 0. 406 ; 98 
L. J. K. B. 373 ; 140 L. T. 673 ; 46 T. L. B. 
306 ; 27 L. G. R. 249, H. L. 

74a. Power of Minister to deffne ** trade ** — 
Validity of Order.] — By Trade Boards Act, 
1918 (c. 32), 8, 1, Parliament has given the 
power of defining or specifying a definite 
trade for which he may make a special order 
to the Minister of Ijibour, with this qualifica- 
tion, that there must be some subject-matter 
which can be reasonably described os a trade 
before its exact limits are defined. The 
Minister may delino a trmle by exclusion as 
well as by description. A special order does 
not exceed the acopt^ of the very extensive 
powers given to the Minister & is not bad, on 
the grounds (1) that it defines a tr^e by 
reference to the place where it is carried on ; 
or (2) that it includes a number of occupa- 
tions or vocations wiiose collocation is 
fortuitous except for i])o fact that aU the 
work is done in or in connection with a 
trading establishimjnt ; or (3) that an em- 
ployee by its terms miglit be within or out- 
side the scope of tlio Acts ^’cording the 
particular part of the premises on which at 
a particular moment he ruight be. — K. v. 
Minister of Lawour, Bx p. National 
Trade Dkitance Association, Bx p. In- 

OORPORATBD ASSOCIATION OF l*URVEYOICS OF 
LiGirr Refreshments, BJx p. Htiiand Udtel, 
Ltd. (1931), 100 L. J. K. B. 640 j 146 L. T. 
341 ; 96 J. P. 105 ; 47 T. L. R. 359 ; 20 
L. Cl. K. 363, C. A. 


Part IV.— Unemployment Insurance. 

School Stores & Addaway. lie La^ndon 
County Council Edwards, He London 
County Council Satcthbll, 75 Sol. Jo. 
247. 


94. Add. Annotation : — Consd. Re Blackpool 
Ck)rpn. & Barritt, etc. (1931), 95 J. P. 103. 

108. Add. Annotation : — Refd. Re Blackpool 
Oorpn. Barritt, etc. (1931), 95 J. P. 103. 

111. Add. Annotation Refd. Re Blackpool 
Oorpn. & Barritt, etc. (1931), 95 J. P. 103. 

112. Add. Annotation .—-HelA. Re Blackpool 
OorpiL & Barritt, etc. (1931), 96 J. P. 103. 

117. Add. Annotation .-—Consd. Re Blackpool 
Oorpn. A IBarritt, etc. (1931). 95 J. P. 103. 

118a. Employees of Eton College Stores.]— 

Re Eton College Stores (1931 ), 47 T. L. R. 
306 ; »ub rum. Re Minister of Labour, Re 
Eton School Stores & Parker, Re Eton 
School Stores & Brampton, Re Eton 
School Stores & Mitchell, Re Eton 


118 b, Employees of Poor Law Institution — 

Baker.] — Re Eton Cojxbgb Stores, No. 
118a, ante. 

118c. Ironer.] — Re Et )n College 

Stores, No. 118a, ante. 

119. Add. Annotation: — Consd. Re Blackpool 
Cori>n. Barritt, etc. (1931), 96 J. P. 103. 

123 a. Eton College Stores.] — Rc Eton 

CoLLL'.GK Stores, No. 118a, ante. 

123 b. Tramway undertaking — Depot cleaner 

A lavatory attendant.] — In the first cose B. 
was employed by the Blackpool Corpn. as a 


PART IL SECT. 3. 

b L To occupaHons — ExclvsUm 

of profesaione — Pharmacy.] — Davkn- 
PORT V. McNivbn, 11030] 2 w. W. R. 
S63 ; 4 D. L. R. 386 ; 42 B. C. R. 468 ; 
revao.. S. C. aUb nom. Re Mauc Mikimitm 
WaO* Act <B. C.\ 11029] 4 D. L. R. 
1034.— CAN. 

«e. IndiuMal AfbUratim Ad--- 
MaaaUno of 4ndt#A4ry.**3--PABMi 4c 
Soif V. AMALOAM ATKD SOOnCTT OF 

Ibramnui (1926), 29 W. A. L. R. 90. — 
AVB. 


PART IV. SECT. 1, SUB-SECT. 2.— A. 

•f. Laundreasts in army laundry. Y- 
An army laundry was 
the purpose of washing the clothing of 
the members of the forcce in the 
Dublin area. The clcanelng of army 
blaokete. abeete. & the like woa aJ«o 
carried on. A number of laundiwao^ 
Including M., '^ 1*2 

waeher/^ & A., a * drier,” were 
ployed for this purpose. TJe laundry 
within the precincts of the army 
banaofcs, but was eltuated In » 
building quite dJsttnot from the 


briildJng where tlie soldiers resided. 
Although the laundry was not con- 
ducted with a view to profit, the facts 
did not exclude the powulbili^ of a 
profit being made : — tlcM : M. & A. 
were not employed In domcptlq service, 
as they bad all the characteristics of 
ordinary Industrial workers ; their 
service was entirely tmpersooal ; Sc 
their work, in the circuniKtances in 
which it was carrietl on. was of a purely 
industrial obameter.— Miwwtkb fob 
IKDUSTBT 8l COUMEBOB V. BTBWART 8C 
LOWBY, 11930] I. R. 112.— IR. 



Omm £Naxj8B AHX) Butibs 

lavatorj^ attendant & a depot cleaner at the 
corpsu^B tramway depot, in the aecond ease 
J* was employed by the Llyerpool Oorpn. as a 
lavatory attendant. In both these caaes the 
tramway undertakings were owned dc worked 
by the oo^n. & were carried on tor purposes 
of gain. In the third case W. was employed 
as a waitress by the Manchester Coimn. in 
refreshment rooms at H. Park, Manchester, 
which was over three miles from the centre 
of the city. Befreshments were there served 
to the public at a price which would Just 
cover the cost. In the fourth fifth cases 
M. was a waitress I), a waiter, the former 
being employed at a pier restaurant the 
latter at the ** Lucullus room at the 
Pavilion, Bournemouth, both being carried on 
by the Bournemouth Corpn. as part of their 
pier undertaking. It was admitted in all 
these cases that the employed persons were in 
domestic service BeW ; the test for making 
these persons insurable persons within the 
Act being (1) whether a trade or business 
was being carried on for the putposes of gain, 
A (2) whether they were employed in that 
trade or business. B. So J. were both insur- 


Digest Sum<BiifBKT. 

able personsi as the tramway undertakings 
constituted a trade or business which was 
being carried on for the purposes of gain. 
The same reasoning applied to the two 
Bournemouth cases* but m the case of W« 
the Manchester Corpn. did not carry on the 
refreshment catering lor the purposes of 
gain. W. was therefore not an insurable 
person under the Act,^Me Minister or 
Labour, Re Blackpool OoRpn. So Barritt, 
Re liiVEBPooL Corpn. So Jackson, R$ 
Manohbster Corpn. So Wblsby, Re Bourne^ 
MOUTH Corpn., Millard So Debez (1931), 95 
J. P. 103 ; 75 Sol. Jo. 206 ; eub nom. Re 
Blackpool Corpn., 47 T. L. E. 300. 

1286. -- — ^ Corporation refreshment room — 
Waitress .] — Re Minister of Labour, Re 
Blackpool Corpn. So Barbitt, No. 123b, 
anfe. 

12ad. Pier undertaking — Walter So waitress.] 

— Be Minister op Labour, Re Blackpool 
Corpn. So Barritt No. 123b ante. 

185. Add Annotation: — Consd. Hearts of Oak 
Assurance Co. v. A.-G. (1931), 47 T. L. B. 
579. 


Part V. — National Health Insurance. 

148. Add. Citation .—98 J. P. .36. 


PART IV. SECT. 1, SUB^SECT. a.*-G. 

184 Si. *•.) — H. WM 

om^Joyed by a dairy fanner, who bad a 
farm of about 200 ecrefi In tlio County 
of Dublin, & who tilled about dO acres 
R kept 100 cows, R sold the oitlk In tbe 
dty a subtirbH of Dublin. 11. used to 
ooxue tu tlie farm about 5 o’clock In tbo 
moniUig, milk the cows, got ready a 
borne R cart, & then go Into the city 
& distribute the milk. On his return 
ho washed the cans, tended his horse, 
di'ove in the cows, again milked them 
R delivered the milk. When ho 
returned the second (hue, after tendhtf 
his horse R olt»a using the cans, his 
duties were ended : — Held t H. was 
employed In a^nicnlturo R except.ed 
from the provwlon«i of the Act. — 

WAli>)tCH n. MlNlSTHlB rOR INDUSTEY 

R Commerce, 11S20J I. U. 682. — IR. 


PART IV. SECT. 2. 

tg. Apprul^^Frcmi MxnUttr for In- 
dvhJrv d* Commetce to Ihoh Court — 
of appeal to Supreme Court .] — 
AVABKER V. Jdl?<t«TRV FOR INPUBTRY 

R Commerce, 11029] 1. R, 682. — IR. 

PART V. SECT. 1. 

(p. 1310) 1. : — Xmpk 


.. 310)1. 

local autltorUy in 


t under 

, . . nle office .] — 

By an order nuiae under National 
ln*^urBnoe Aot» IttlS (o. S7), s, 6, 
** omploymeut under any local or other 
public authority In any pensionable 
ollioo bi a permanent eepaoity *’ idiall 
be doomed not to be oniploymeiit 
within the meaning of Pa^ I* 
National Insiiranoe Ao^ 1911, the 
Order providing that ** the oxpraflBion 

* oinoo ^ iueiiides any Ottoe, sltuatlpu, 
or employment. & the exproadon 

* pensionable omoe * moans an offtco 
oonilug withlti the provisions of any 
Act authoHaIng the grant of a aup^ 
annuatioa allowance.’' A rura!^ dis- 
trict oounct! employed H. in Sept. 
JS99, tempomtUy to take charge at 
the waterworks system wMeh 

>vat6r to the to^ of C. shortly 
the waterworks had bsea oouatmoted. 


In Kov. IH99, H. was permancoily 
appoiuted as ” a p<'ieou to drive tho 
engine & tho pumps, R perform any 
other duties he uiight bo colled upon 
to perform.*' The town of C. became 
on Apr. t, 1900, an uiban sanitary 
district by viriiio of two orders of the 
Local Oovt. Board, R tho uibaii 

dlstiict council, which was rrt>utcd 
thereby, took over the watciwoiks, 
Thl«> council was under no obligation 
to tuk© over tbo employi'OB or olhcials 
of the luml district council who weto 
employ ud on the walcrwoiks. but H. 
cotithiuod to carry on bi» duties as 
before. H.’a wages were inoroased 

from time to time, R such Increase b 
were passed by too auditor of the 
Local Dervt. Board. Be furnished 

rcuorta from time to time to the 
Urtian district council R frequently 
attended their m<‘otlng8. At a meet* 
lug of the council soon after they bad 
taken ovoi tho waterworks tbe opinion 
of the Local Uovt. Board was naught 
as to the payment of H.'s wagcH, R the 
Board was requested fo make an 

Immodlato adjustment of the council’s 
property R UabiUtics. The Board 
n^plied that H ’a wages were to be 
paid by tbe council pending an acljust- 
niont of the occounls. There was no 
evidence as to the maktng of any such 
adjustment. Tho Board was fully 
aware of overythii^ done at the mi>ot- 
ings of the oounou, as copies of tho 
minutes bad to be transmitted to tbo 
Board : — Held : having regard to the 
provhious as to the granting of super- 
annuation ^owancoH contained in 
Tart IV. of Loi^ Oovt. ActrT925. H. 
was engaged In employment tmdof a 
local authority hi ** a pensionable 
office in a permanent eapaolty,” St 
therefore not engaged in employment 
within i^rt Lot National insuranoe 
Act, l9il,«“-HarmATnr v. MfRiarsn 
you iNPcmiT R OniiMmoB R luma 
^ORAKon Ocnam., 11981] l. R. 189.^ 

PART V« 8BCt. 8. 
ik, ZNamde betwe m app rove d eoHetp 


dt member-— Htfueal of rtfeteea to etate 
a cast — Application to court.] — 
M’Namara V. BoomsH Oatholio 
Insuranoe Sooiety, [19291 ». O. (Ct. 
of Sess.) 66.— SOOT. 


PART VI. 

179 1, W tdows\ Orphans* *&* Old Age 
Contnbutorjf Pensams Aot^ 1926 (c. 79), 
V. 6 — Meaning oj " entry into in- 
surance.’*] — A workman engaged In 
employment %%hluh, after July 5, 1912, 
rendered him compulhoiilv Insurable 
uudoi National Insurance Act, 1911, 
lH)came ioHUiecl as at that date, R paid 
his weekly contiibutlous tu full until 
Doc. 1922, when be paHsed out of 
insurable employmout. For tbo pur- 
poses ef the Imrurauce Act^s ho cofUMNl, 
in Dec. 1924, to bo an insured person. 
On Jan. 4, 1926, be again became 
insmtMl as a volimtary contributor, R 
thereafter, until his death In Jmy, 
1927, he paid his weekly contributions, 
numbering 81, in full. HJs widow 
applied lor a peuKiun, but her claim was 
rojeoted oo the grounds that sect. 6 (a) 
of 1926 Act had not been eomptled 
with, since it had not been esiaDushed 
that 104 weeks had elapsed R lOi 
contributions bi^ been paid since the 
date of her hubhand’s last entry into 
insurance. Tho Dept, contended that 
** entry into insuranoe " in sect. & ia) 
must be oonstmod consistontly with 
National Health Insmonoe Aot. 1984, 
& particularly sect. 3 (4J 
which in effeot gave to that bxpt eosi oa 
the meaning *^last entry ’* 
sect. 6 (a) had been compbed wUh, m 
rospoct that the ” date of Ids entry 
into insutaoctf " was the dare Wite 
appeu's husband drat becaUM & 
insured pemm. not the date when m 
again became tn<mied ns a Vfduntayt 
ooutrlbtttor; R4he meaning was 
oontrollHl by aeot. 3 (4) of im 
which was not appUeabie in ike eSSS 
of voluntaty oontributora^Rim 
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